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A. 1. R. PuhlicatiHls — A Tribute 
from the Law Quarterly Review 

“ One cannot but marvel at the industry and wide 
scope of the activities of the authors. Each month, 
in All India Reporter, they give us an up-to-date 
selection of the rulings of all the superior Courts 
n India. They issue monthly and annual digests. 
Vrom time to time they publish valuable encyclo¬ 
pedic commentaries on the more important statutes. 
It is unlikely that in an ot her country in the world 
is case-law collected sfcrogeon-holed * n ^way which 
makes it more easily amiable. No doubt The authors 
have a large number of assistants, but tliPftirden of 
planning and sui easing their work must occupy 
so much of their time that one suspects that, like 
Him that keepeth Israel, they neither slumber nor 
sleep. They are always willing to experiment." — 
(1958) 74 Law Quarterly Review. — Pages 316-17. 




“ The organisation required to produce such books 
exists at present only in India, and there is no 
prospect that anywhere but in Nagpur, will a small 
village of devoted workers be dedicated to the 
production of the reports, manuals and editions of 
standard works of reference that have given All 
India Reporter its unique position. Mulla and 
“A. I. R." are the great names in the Law Books 
for India; they are as different as chalk from 
cheese; and recent works appearing in their series 
confirm the impression that they will go on for 
ever"—(1964) 80 Law Quarterly Review.—Page 448. 
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J. A K. L. R. ... Jammu A Kashmir Law 
Reports. 
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Reports. 

Kar. L. J. ... Kamatak Law Journal. 

I. L. R. Ker. (or Kerala) ... Indian Law 
Reports, Kerala Series. 

Ker. L. J. ... Kerala Law Journal. 
Ker. L. R. ... Kerala Law Reports. 

K. L. T. or Ker. L, T. Kerala Law 

Times. 
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I. L. R. Patiala ... Indian Law Reports, 
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Reports, Patna Series. 
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I. L. R. Punj. ... Indian Law Reports, 
Punjab Series. 
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I. L. R. Raj. ... Indian Law Reports 
Rajasthan Series. 
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R. D. Revenue Decisions. 

Sau. ... Saurashtra. 

Sau. L. R. ... Saurashtra Law Reporter. 

S. 0. A. Supreme Court Appeals. 
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S. C. D. Supreme Court Decisions. 

S. C. J. ... Supreme Court Journal. 

S. C. R. ... Supreme Court Reports. 
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App. 

Appeal. 

Appln. 

Application. 

Appr. 

»*. Approved. 

Art. or A. 

... Artiole. 

B. R. 

_ Board of Revenue 

Ch. 

... Chapter. 

Civ. 

Civil. 

Cl. 

Clause. 

C.N. 

... Case Number. 

Cons. 

Considered. 

Or. 

Criminal. 

Dias. 

Dissented. 

Dist. 

Distinguished. 

D. B. 

_ Division Benoh. 

Expl. 

Explained. 

Ex pin. 

... Explanation. 

F. A. 

First Appeal. 

F. B. 

Full Bench. 

F. 0. 

Federal Court. 

FoU. 

Followed. 

Ulus. 

••• Illustrations. 


Jour. 

Journal. 

L. P. A. 

Letters Patent Appeal. 

0. 

Order. 

Over. 

Overruled. 

P. 

— Page. 

Pr. or P 

Para. 

Pt. 

... Point. 

P. 0. 

Privy Counoll. 

Pre. 

_ Preamble. 

R. 

Rule. 

Ref. 

... Referred or Reference. 

Regn. 

Regulation. 

Rel. on. 

Relied on. 

Rev. 

Revenue. 

Revn. 

... Revision. 

S. 

M Seotion. 

B. A. 

... Second Appeal. 

S. B. 

.*. Special Benob. 

S. 0. 

Supreme Court. 

Bch. 

•*. Sohedule. 


m Black dot at the beginning of a point indicates that the decision is of the 
Supreme Court, the Federal Court, the Privy Council, a Full Bench or a 
Special Bench of a High Court. 

* In the Contents indicates that the Heading has a cross-reference only and 
has no case law. 
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1951-1965 

(CIVIL, CRIMINAL & REVENUE) 

VOLUME 14 


TENANCY LAWS (could.) 
-RAJASTHAN TENANCY ACT (3 of 1955) 

SECTION 1 

S. 1 — Decree for pre-emption passed under 
Alwar Act 7 of 1948 prior to coming into force of 
Rajasthan Zamindari Abolition Act — Decree not 
affected in any way by the latter Act and was execut¬ 
able— Rafasthan Act 8 of 1959 not retrospective in 
operation. See Alwar State Pre-emption Act (7 of 
1948), S. 31 (2). 1964 Raj L W 189. 

SECTION 5 

“—S. 5 (28)—Pasture land—Question of fact—High 
Court will not exercise its jurisdiction — Allottee has 
other remedy by way of suit. See Constitution of 
India, Art. 228. 1965 Raj L W 537 i ILR (1965) 15 
Raj 880 (DB). 

——-S. 5 (36)—‘Revenue Officer’ — Who is—Reader of 
Colonisation Tahsildar and Irrigation Patwari, held to 
be revenue officers. See Representation of the People 
Act (1951), S. 123 (7)(f). A I R 1958 Raj 324 (DB). 

~ s - 5 (44) — Expression ‘without authority* means 

without any right — Landlord entering his land after 

expiry of lease cannot be without authority — Words 

T?l?,n^r‘ Without authority’. 1962 Raj LW406: 
ILR (1982) 12 Raj 498. 

--Ss. 5 (44), 183, 207 and Sch. 3, Items 17, 18 and 
^i—ocope—Lease—Agreement to pay rent in kind — 
Lessee deprived of possession by own employee— 
bmt tor possession and mesne profits—Jurisdiction of 

1U5 C ° Urt ’ 19 ° b Rai L W 189 :1 L R (1958) 8 Raj 

SECTION 9 

_S 3 ,9,13 and 37 — Jagirdar’s khudkasht— Liabi- 

55*® * lt y h u ment aad “J® - (Rajasthan Land 
Reforms and Resumption of Jagirs Act (6 of 1952), 

and^Mnmnr aslh f 8 ? T ? nanoy Act and Land Reforms 

J ;? ir , s A ? t it is clear that 

* land o{ 5 i a « irdar ^s now 
oecome his khatedar tenant and in view of S. 37 of 

or sdHh?riSV 11 0pen l ? a creditor t0 attack 
whiohhicK ghtS L 0 / \ h , Q J a £ lrd « in the khudkasht 

ZwwK ilrTisssIJ irfg. holdlag ' 1958 

[Vol. 14.) Fn.D. 1. 


SECTION 15 

-S. 15—Petitioner held became Khatedar tenant 

upon coming into force of the Act. ILR (1962) 12 
Raj 900 i AIR 1963 Raj 72 (75) (Pt A) (Pr 11) (DB). 

-Ss. 15 and 15-A— Acquisition of khatedari rights 

under S. 15—Subsequent enactment of S. 15-A taking 
away these rights — No provision for compensation— 
S. 15-A offends Art. 31 (2). See Constitution of India, 
Art. 31 (2). AIR 1963 Raj 72 (DB). 

-S. 15—Period of tenancy expired—Tenant wrong¬ 
fully dispossessed—Effect of — Remedy for tenant — 
Landlord taking law in hands —Tenant may exercise 
right of self-defence — Landlord, not a trespasser 
under Civil Law—Damage to property of tenant— 
Liability of landlord in tort — Penal Code (1800), 
S. 97 — Tort — Liability of landlord in tort against 
tenant. 1962 R L W 406 : ILR (1962) 12 Raj 498. 

-S. 15—Benefit under — Orders in reinstatement 

proceeding quashed — Possession thereunder could 
not be relied—Day when Act came in force — Person 
not in possession as tenant—Held could not claim 
possession on ground of khatedari—Rajasthan Pro¬ 
tection of Tenants Ordinance (9 of 1949), S 7 196? 

R L W 406 : ILR (1902) 12 Raj 498. 

~—Ss. 15,201—Grant of tenancy rights by order of 
Bbaratpur Gavernment for term-Term expiring after 
Rajasthan Tenancy Act came into force — Gian tee if 
can be ejected as trespasser-(Ra|asthan Land Revenue 
Act, S. 91). ILR (1958) 8 Raj 825. 

SECTION 15-A 

-Ss. 15-A, 15— Constitution of India, Art. 31 (2) — 

Acquisition of khatedari rights under S. 15 — Subse 
quent enactment of S. 15-A, taking away these rights 
—No piovision for compensation—S. 15-A offends 
Art. 31 (2). See Constitution of India. Art 31 (2) 
AIR 1963 Raj 72 (DB). 

SECTION 37 

rT- S ;f~ Sale > p J oces ? of any Civil Court — Civil 
Court decree-Transferred to collector for execution 
under S. 08, Civil P. C. - Sale of tenancy holding b? 
collector cannot be treated as sale under process at 
civil Court within S. 37 and as $uch cannot be chal¬ 
lenged - (Civil P. C. (1908)), Ssl 88 to 71 (onor to ill 

(I960) 10 Raj 1956,) - 1960 Rai L ««« > nS 
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TENANCY LAWS-Rajasthan Tenancy Act (1955), S. 42 


SECTION 42 

—— S. 42— Rajasthan Tenancy (Second Amendment) 
Act (28 of 1958 . S. 4—Validity— S. 4 violates Art. 19 
(1) (b) and is not saved by Art. 19 (1) (f)— Section not 
validated by S. 3 of Rajasthan Tenancy (Amendment) 
Act (12 of 1984). See Constitution of India, Art. 19 
(l)(f). AIR 1965 Raj 54 (Db). 

-S. 42 — Agreement of sale of Khatfdari right is 

enforceable — Such agreement is not illegal under 
S. 42 of Rajasthan Tenancy Act —Plaintiff’s failure to 
bring on record vendor’s assignee pendente 1 ite does 
not disentitle him to the relief of specific performance. 
See Specific Relief Act (1877), S. 12. 1964 Raj L VV 
423. 

SECTION 43 

—S. 43—Wrongful dispossession of usufructuary 
mortgagee by third party—Suit by mortgagee for 
recovery of possession or for mesne profits, cannot be 
said to be adversely affected by anything contained in 
S. 43. 1966 Raj L W 21 : ILR (1965) 15 Raj 503. 

-Ss. 43 and 43-A—Suit for redemption of mortgage 

of agricultural land—Suit is exclusively triable by 
revenue Courts. SteTenancy Laws —Rajrsthin Reve¬ 
nue Courts (Procedure and Jurisdiction) Act (1 of 
1951), S. 7. ILR (I960) 10 Raj 485. 

-Ss. 43,43-A and 207 (1) and Sch. 1, Serial No. 35 

and Sch. 3, Serial No. 85—8uit or application for 
redemption of mortgage of agricultural land —Exclu¬ 
sive jurisdiction ot revenue Court— (Civil P. C. 
(1908), S. 9). 

Suits arising out of mortgages with respect to agri¬ 
cultural land are certainly matters provided for under 
Ss. 43 and 43.A of the Rajasthan Tenancy Act. Under 
Serials 53 and 85 together with Ss. 43 and 43-A and 
sub-s. (1) of S. 207, a suit or application for redemp¬ 
tion of a mortgage with respect to agricultural land 
is a matter arising under the said Act and though it 
has not been specifically provided for elsewhere in 
the Schedule, it is still generally provided for within 
the meaning of Serial No. 35 ot the Schedule and is 
therefore a matter with respect to which no Court 
other than a revenue Court can take cognizance as 
provided under sub.s. (2) of S. 207. 1958 Raj L W 
300 : ILR (1953) 8 Raj 100. 


SECTION 43-A 

-S. 43-A — Suit for redemption of mortgage of 

agricultural land — Suit is exclusively triabie by 
Revenue Court. SeeTenancy Laws —Rajasthan Reve¬ 
nue Courts (Procedure and Jurisdiction) Act (1 of 
1951), S. 7. ILR (1960) 10 Raj 485. 

-8. 43-A—Suit or application for redemption of 

mortgage of agricultural land—Jurisdiction of revenue 
Court is exclusive. See Tenancy Laws — Rajasthan 
Tenancy Act (3 ot 1955), S. 43. ILR (1958) 8 Raj 100. 


SECTION 88 


_-Ss. 88, 207 and Sch. II, Serial No. 5 — Exclusive 

jurisdiction of Revenue Court — Tests indicated — 
(Tenancy Laws—Rajasthan Revenue Ccurts^ proce¬ 
dure and Jurisdiction) Act (l of 1951), S. 7, Sch. I, 
Croup B, Serial No. 12). 1953 R L W 426 » ILR 
(1053) 8 Raj 659.: 

' SECTION 91 


_S. 91 —Pre-emption suits—S. 91 is not applicable 

— Suit triable only by Civil Courts—Question of con¬ 
flict of jurisdiction—"Courts should make reference to 
High Court. (I960) Raj L W 190; ILR (1960) 10 Raj 
806. 

__Ss. 91, 251— Suit for declaration that villagers 

have exclusive right to graze their cattle and for 
perpetual injunction restraining Slate Officials from 
selling grass—Suit is cognizable by Civil Court. (Civil 


P. C. (1908), S. 9). 1960 Raj L W 248 : ILB (I960) 

10 Raj 622. 

SECTION 180 

-S. 180 (1) (b) — Interpretation of—Tenant or sub¬ 
tenant holding from year to year before or after com¬ 
mencement of Act — Second part of Cl. tb) is ap¬ 
plicable. I9G1 Raj L W 479 : I L R (1961) 11 R a ) 
627. 

SECTION 181 

-S. 181 —Provision under, not mandatory—Provi¬ 
sion could be waived — Inference of waiver-Breach 
of provision does not call for interference under S 9 
of Land Revenue Act by the Board. 19G2 Raj LW 
178 s 1 L R (1961) 11 Raj 70S. 


SECTION 183 


-Ss. 183, 207 and Sch. 3. Item 23 — Usufructuary 

mortgage of agricultural land —Dispossession of mort¬ 
gagee by alleged heir of mortgagor's husband — Suit- 
tor possession and mesne profits — Alternative prayer 
for mortgage amount — Suit held was exclusively 
within jurisdiction of Revenue Court — Suit filed in 
Civil Court—Dismissal of, not proper—Proper course 
was to return plaint for presentation to Revenue 
Court — Civil P. C. (1938), S. 9 and O. 7, R 10-AIR 
1946 All 486, Rel.on. 1963 Raj L W 310 » I L R (1963) 
13 Raj 80S. 

-Ss. 183 and 207 — Agricultural holdings — Suit 

under S. 9, Specific Relief Act Dot expressly barred 
by Tenancy Act—Civil Court has jurisdiction to enter” 
tain suit — Plaint allegations determine whether suit 
lies within its jurisdiction. See Civil P.C. (1908), S. 9. 
1961 Raj L W 636. 


-Ss. 183, 207,239 and Sch. 3. Serial No. 23-Scope 

—Suit for restoration of possession of agricultural 
land on basis that defendant was trespasser — Latter 
declared to be in possession under S. 145, Criminal 
P. C. — S. 183 applies and Revenue Court has exclu¬ 
sive jurisdiction—Jurbdiction of Civil Court is barred 
—Limitation Act (1908), S. 29(2) and Art. 47. ILR 
(1959) 9 Raj 614 : A I R 1960 Raj 196 (200) (Pt B) 
(Pr 14). 

-S. 183—Board of Revenue takiDg a particular 

view — Remedy bv way of suit though open, not 
availed of — Order cannot be quashed. See Constitu¬ 
tion of India, Art. 226. 1961 Raj L \V 42; ILR (1960) 

10 Raj 1638. , . 

-Ss. 183, 207 and 239-Suit for ejectment of tres¬ 
passer— Jurisdiction—Civil or Revenue Court—(Civil 
P. C. (1908), S. 9). 

Where in a suit for possession of land the plaintiff 
averred that the laud in dispute belonged to his ances¬ 
tors and that the defendants have taken possession 
thereof illegally the case discloses a cause of action in 
respect of which a relief may be given by the revenue 
Cour*- and as such it is exclusively triable by it under 
S 183 read with S. 207 of Rajasthan Tenancy Act. 
Even if at any time, the revenue Court feels that a 
question of proprietary right is involved, it may pro¬ 
ceed under S. 239 of the Act. 1959 Raj L \V 402. 


_S. 183 and Sch. 3, Serial No. 23—Applicability- 

Unregistered mortgage deed for Rs. 230 Mortgagee 
jutenng into possession—Mortgagor demanding pos¬ 
session and willing to pay mortgage money — Mort¬ 
gagee declining—Mortgagors, held to be trespassers 
Suit by mortgagor tor possession-Suit must be held 
to be governed by item No. 2b — (T. P. Act US82), 
Ss 59 and 60) — tRegistration Act J908), S. 49) 
Civil P. C. (1908), O. 6, R. 2). .1 L R ( 1957 ) 7 Raj 
432 ; 1958 Raj L W 52 : AIR 1957 Raj 362 (364,365) 

[Pt B) (Prs 5, 6). cpr , TTnNIlfifi 


-Ss. 186, 206, 225, 230 -Retrospective operation— 

Act coming into force duriDg pendency ot revision 



TENANCY LAWS — Rajasthan Tenancy Act (1955), S. 187 


under S. 10(2) of Rajasthan (Protection of Tenants) 
Ordinance — Revision cannot be treated as appeal — 
(Tenancy Laws — Rajasthan (Protection of Tenants) 
Ordinance (9 of 1949), S. 10(2) — (Interpretation of 
Statutes)—(Civil P. C. (1908), Preamble). I L R (1957) 
7 Raj 194. 

SECTION 187 

_S. 187(D—Suit for compensation for wrongful 

ejectment and possession of holding against tenant— 
Suit is exclusively triable by Revenue Court — Suit 
under S. 1S7 (I) (ii) for compensation alone is main¬ 
tainable. See Tenancy Laws — Rajasthan Tenancy 
Act (1955). S. 188 (1). 1964 Raj LW 170 i IL R 
(1964) 14 Raj 733. 

SECTION 1S8 

-Ss. 188 (1), 187 (1) (as amended by Raj. Act 22 

of I960)—Maintainability of suit—Suit for compensa¬ 
tion for wrongful ejectment and possession of the 
holding against the tenant — Suit exclusively triable 
by Revenue Court — Even a suit under S, 187 ( 1) (ii) 
for compensation alone js also maintainable. 1958 
Raj L W (Rev. Suppl.) 105, held no longer good law. 
1864 Raj L W 170 : 1 L R (1964) 14 Raj 733. 

——S. 188—Order by Revenue Secretary — Suit for 
perpetual injunction against enforcement of Order- 
Civil Court has no jurisdiction—Revenue Court alone 
can try it. See Tenancy Laws — Rajasthan Tenancy 
Act (3 of 1955), S. 207(2). 1960 Raj L W 664 : I L R 
(1960) 10 Raj 1490. 

—-S. 188 and Sch.3, Item 23-A (as amended by Baj. 
Tenancy (Amendment) Act (27 of 1956) — Suit for 
perpetual injunction — Forum — Court of Assistant 
Collector-Jurisdiction of. 1957 Raj L W 439 :1 L R 
(1957) 7 Raj 788. 

SECTION 206 

-Ss. 206, 207, 246 and Sch. 3, Item 31 — Suit for 

profits of agricultural land or for share therein — 
Exclusive jurisdiction of Revenue Court—Suit pend- 
mh in Civil Court at commencement of Act — Suit 
must be transferred to Revenue Court — Civil P. C 
(1908), S. 9. 1903 Baj LW 281, 1 L R (1903) 13 Baj 

-S. 200—Act applicable to Ajmer area with retros¬ 
pective effect -.Certain pending suits in Civil Courts 
to be transferred to Revenue Courts. 1900 Raj L W 
357 1 1 L R (1960) 10 Raj 870. 1 ^ W 

—S. 206 - Retrospective operation - Act coming 
into torce dunng pendency of revision under S. 10(2) 

Rpvk5J? Stban ( *V tectioa .0* Tenants) Ordinance - 
Revision cannot be treated as appeal. See Tenancy 

ILRU957) a 7 Raj m.^ Act (3 ° f 1955) ' S ’ 180 ’ 

— -S. 206: (3), (4)—R a jasthan R evemje Co Urts /p r0 _ 

cedure and Jurisdiction) Act (l of 1951), S. 7(2) and 

SECTION 207 

to Act ^rans^r^d^To^Civl^Courtfat ° U6 t^° Ur ^ ? r j° r 
and parties cannot hv 110 0s *°PP 0 l against statute 

Court when thece is noT- K^icHon on 
must be decided in acellrHa Q uest ?on of jurisdiction 
Act-Evidence Act (MW??^visions of 

f°r share .hercif-tcCve 


Court—Suit pending in Civil Court at commencement 
of Act — Suit must be transferred to revenue Court. 
See Tenancy Laws — Rajasthan Tenancy Act (1955), 
S. 206. 1963 Raj L W 284 : ILR (1963) 13 Kaj 652. 

—-S. 207 — Usufructuary mortgage of agricultural 
land — Dispossession of mortgagee by alleged heir of 
mortgagor’s husbaud—Suit for possession and mesne 
profits — Alternative prayer for mortgage amount — 
Suit held was exclusively within jurisdiction of reve¬ 
nue Court. See Tenancy Laws — Rajasthan Tenancy 
Act, S. 183. 1963 Raj L W 310 : ILR (1963) 13 Raj 
808. 

-S. 207 — Suit under S. 9, Specific Relief Act, not 

expressly barred by Rajasthan Tenancy Act — Civil 
Court has jurisdiction to entertain suit—Plaint alle¬ 
gations determine whether suit lies within its juris¬ 
diction. See Civil P.C. (1908), S.9. 1961 Raj LW 636. 

-Ss. 207, 183, 239 and Sch. 3 Serial No. 23—Suit for 

restoration of possession of agricultural land cn basis 
that defendant was trespasser even though declared 
to be in possession under S. 145, Criminal P. C. — 
Section 183 applies and Revenue Court has exclusive 
jurisdiction — Jurisdiction of Civil Court is barred. 
See Tenancy Laws - Rajasthan Tenancy Act i3 of 
1955), S. 183, AIR 1960 Raj 196. 

-—S. 207 read with S. 183. Sch. 3, S No. 22 — 
Suit regarding use of water from a common well in 
agricultural laod. Suit triable exclusively by revenue 
Courts. See Tenancy Laws—Rajasthan Revenue Courts 
(Procedure and Jurisdiction) Act (1 of 1951) S 7(1) 
ILR (1960) 10 Raj 1589. h [ ’’ 

—^-Ss. 207 (2), 188 — Order by Revenue Secretary- 
Suit for perpetual injunction against enforcement of 

order - Civil Court has no jurisdiction — Revenue 
Court alone can try it. 

A revenue Court has Jurisdiction to consider and 
adjudicate whether an order passed by the Revenue 

offend iS •T ilh °l lt iuris f iction and whether it 
offends principles of natural justice. A Civil Court 

has no jurisdiction to try a suit for perpetual in. 

junction against the enforcement of the order 

Raj L W 664 : ILR (i960) 10 Haj 149o! ° 

f ? r declarafbn tha ‘ defendant lost 
5, er r Pft n Biswedari on re-marriage — Jurisdiction 
of Civil Court. 1959 Raj L W 304. J 1 00 

■—S. 207(1)— Suit or application for redemption 
of mortgage of agricultural land - Jurisdiction of 
revenue Court .s exclusive. See Tenancy Law, _ 

8 Baj 10U V AC * 13 ° f 1S35) ' S ' +*■ 0958) 

—-S. 207—Suit for redemption of mortgage of acri- 
cultural land Revenue Court’s jurisdiction to try® 

A suit for redemption of mortgage with resner-t to 
nature^aod 

vswzvkr 1 *bwsb 

5?* 207 ’ 25i—Scope—s. 251 (2) overrides S *07 
See Tenancy Laws • RaiWhnn' To 

1955), S. 251 1957 Raj L W 188. “ y 13 ° f 

SECTION 214 

o71^^n r Ac7tpL U a n h1r S S e e e Ct r ,? akes S ’ 5 

(1908). S. 5. AIR 1959 P B.“aw (DbI. Llmit “ tl0 “ Act 

SECTION 220 

of""revenue tS"*? tha * d — 

provision in Rajasthan 8a n * plaintiff — No 

Land Revenue Ac for brinS Aot , or H^thao 

suit could be tried bvCivil fv 8 > SU ? h Sl *? Held, 

U908), S. 9. 1963 rYj L W516.”'' Se0 CiviI P ’d 
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SECTION 224 

;—Ss. 224, 225, 230 — Second appeal — Scope of 
jurisdiction of Rajasthan Revenue Board — Rajasthan 
Land Revenue Act (1950), S. 9 — Powers of Superin¬ 
tendence of Revenue Board under—Circumscribed by 
other provisions of the Act and cannot be exercised 
where appeal lies to the Board. ILR 5 Rij 55, Foil. 
1962 Raj L W 178 : ILR (1961) 11 Raj 708 

SECTION 225 

——S. 225—Second Appeal—Scope of jurisdiction of 
Rajasthan Revenue Board. See Tenancy Laws — 
Rajasthan Tenancy Act (1955), S. 224. ILK (1961) 11 
Raj 708. 

■-S. 225 — Retrospective operation — Act -coming 

into force during pendency of revision under S. 10 (2) 
of Rajasthan (Protection of Tenants) Ordinance — 
Revision cannot be treated as appeal. See Tenancy 
Laws — Rajasthan Tenancy Act (3 of 1955). S. 180. 
ILR (1957) 7 Raj 194. 

SECTION 228 

-S. 228 — Appeal to revenue appellate authority 

under Rajasthan Tenancy Act — Appeal filed beyond 
limitation prescribed by S. 228 of Rajasthan Act — 
Ss. 29 (2) and 3, Limitation Act, apply — Appeal 
liable to be dismissed though limitation not set up 
as defence. See Limitation Act (1908), S. 29 (2>. AIR 
1965 Raj 3S (DB). 

SECTION 229 

—S. 229—Revenue Board—Powers of review are not 
unlimited—They are subject to conditions contained 
in C. P. C. as provided by S. 229. See Tenancy Laws 
—Rajasthan Land Reforms and Resumption of Jagirs 
Act (0 of 1952), S. 40. AIR 1960 Raj 72 (DB). 

SECTION 230 

-S. 230—Second Appeal—Scope of jurisdiction of 

Rajasthan Revenue Board. See Tenancy Laws — 
Rajasthan Tenancy Act (1955), S. 224. ILR (1901) 11 
Raj 708. 

-S. 230 — Retrospective operation — Act coming 

into force during pendency of revision under S. 10(2; 
of Rajasthan (Protection of Tenants) Ordinance — 
Revision cannot be treated as appeal. See Tenancy 
Laws—Rajasthan Tenancy Act (3 of 1955), S. 180. 
ILR (1957) 7 Raj 194. 

SECTION 231 

-S. 231—Question, not relating to jurisdiction of 

Revenue Court — Reference to High Court, not com¬ 
petent — Remedy of appeal from preliminary decree 
available — Revisional powers under S. 231 cannot 
be exercised. See Tenancy Laws—Rajasthan Tenancy 
Act (1955), S. 243. 1960 Raj LW 395 : ILR (1960) 10 
Raj 941. 

SECTION 239 

— S. 239 — Reference under, to civil Courts at the 
instance of the Collector—Civil Judge accepting the 
reference—District Judge in appeal, holding the refe¬ 
rence entirely wrong in law remanding the case to 
Tahsildar for being further proceeded with — Order 
not proper, as the Tahsildar had before making the 
reference already decided the case — Quashing of all 
proceedings subsequent to filing of appeal before the 
Collector, including his order of remand — Collector 
directed to decide the appeal de novo on merits, 
treating it as still pending. 1963 Raj L W 186 s ILR 
(1963) 13 Rai 319. 

-S. 239 — Reference to civil Court ordered by 

Collector in appeal in a mutation proceeding —Order 
of Collector not appealed from—Parties not estopped 


from raising objections to the reference, in civil Court 

— Evidence Act (1872), S. 115. 1963 Raj L W 186 i 
ILR (1963) 13 Raj 319. 

-S. 239 — Reference to civil Court on question of 

proprietary right — Civil Court not bound to answer 
the same, if it is of opinion that reference did not 
arise or did not involve anv such question. 1963 Rij 
LW 186: ILR (1963) 13 Raj 319. 

-S. 239 — Rajasthan Land Revenue Act (15 of 

1950), Ss. 125 (3) and 21 (a)—Mutation proceedings — 
Nature of proceedings — No question of proprietary 
rights is involved in—Reference to civil Court under 
S. 239, not contemplated. 1963 Raj L W 186 : ILR 
(1963) 13 Raj 319. 

-S. 239 — Rajasthan Revenue Courts (Procedure 

and Jurisdiction) Act (1 of 1951), S. 30 — Suit by 
Bapidar for possession of certain portion of land — 
Status of Bapidar cannot be equated with that of 
proprietor with respect to agricultural land — Ques¬ 
tion as to status of parties — Revenue Court has no 
jurisdiction to remit the case to civil Court—Neither 
S. 239 nor S. 30 attracted — Civil Court in appeal is 
entitled to re-examine question as to whether an issue 
as to proprietary right at all arose in the case—C. A. 
No. 9 of 1953, D/- 21-11-1954 (Raji and 1950 R L W 
420, Foil. - Civil P. C. (1908), S. 90. 1962 Raj L W 
349 « ILR (1961)11 Raj 740. 

-S. 239 — Suit for restoration of possession of 

agricultural land on basis that defendant was tres¬ 
passer even though declared to be in possession 
under S. 145, Criminal P. C. — Section 183 applies 
and Revenue Court has exclusive jurisdiction—Juris¬ 
diction of civil Court is barred. See Tenancy Laws— 
Rajasthan Tenancy Act (3 of 1955), S. 183. AIR 1960 
Raj 196. 

SECTION 243 

-S. 243 (2) — Appeal to Commissioner—Commis¬ 
sioner holding that the suit under appeal was one 
triable by the Civil Court, ordering the return of the 
suit for being instituted in that Court — Held, order 
of the Commissioner was not proper in view of S.243 
(2), under which he was bound to refer the matter to 
the High Court for orders in such contingency. 1964 

Raj L W 170 : ILR (1964) 14 Raj 733. 

-S. 243 (3) — Suit for right of pre-emption of 

agricultural land filed in civil Court transferred to 
Revenue Court — Collector for sanction for reference 
to Revenue Court makes report to the Collector for 
sanction for reference to High Court under S. 243 (3) 

— Held Collector ought not to send report direct to 
District Judge for transferring case to civil Court. 
ILR (1960) 10 Raj 619. 

-Ss. 243, 231—Reference of certain issues to Civil 

Court by Collector whether proper—Question does not 
relate to jurisdiction of revenue Court —Reference to 
High Court not competent — Remedy of appeal from 
preliminary decree available — Revisional powers 
under S. 231 cannot be exercised-Rajasthau Revenue 
Courts (Procedure and Jurisdiction) Act (l of wol), 

Ss. 7,36. 1960 Raj L W 395 : ILR (I960) 10 Raj 941. 

SECTION 244 

-Ss. 244 and 245 - Applicability - When in a 

suit instituted in a civil or Revenne Court, an appeal 
lies to civil Court — Meaning of. 

The words “when in a suit instituted in a civd or 
revenue Court an appeal lies to a civil Court in 
S. 244 of the Act only refer to that class of suits 
where no matter that it is filed in a civil or a revenue 
Court, an appeal “properly’' lies to a civil Court. 
Such a case arises, where, for example, a question or 
proprietary right is raised in the suit within the 
meaning of S. 239 of the Act, for in such a case an 
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appeal from the decree of la revenue Court lies to a 
civil Court and not to a revenue Court at all in view 
of sub-s. (-1) of the section. 

Neither S. 244 nor S. 245 of the Act applies to a 
case where a suit exclusively triable by a revenue 
Court is wrongly filed in a civil Court. 1963 Caj L W 
2S4 1 ILR (1963) 13 Raj 652. 

-Ss, 244 and 245 — Scope of — Civil Court hold¬ 
ing that it has jurisdiction to try suit — Revision 
against is not incompetent under S. 115, Civil P. C. 
in view of Ss. 244 and 245 of Rajasthan Tenancy Act. 
See Civil P. C. (1908), S. 115. AIR 1960 Raj 196. 

—Ss. 244 and 245 — When applicable — Sections 
carry same interpretation as Ss. 41 and 42 of Raj. Act 
1 of 1951. See Tenancy Laws — Rajasthan Revenue 
Courts (Procedure and Jurisdiction) Act (1 of 1951), 
S. 41. ILR (1960) 10 Eaj 485. 


relating to easements different from that containe 
in the Easements Act. ILR (1959) 9 Raj 1195. 

-S. 251 — Applicability - Application to esta¬ 
blish right of irrigation from another’s tank — Order 
by Collector—Revision by Board of Revenue. See 
Tenancy Laws — Rajasthan Revenue Courts (Pro¬ 
cedure and Jurisdiction) Act (1 of 1951), Sch. L 
Croup B, Item 27. ILR (1959) 9 Raj 1195. 

—Ss. 251, 207. Sch. 3, Item 81 — Scope — (Civil 
P. C. (1908), S. 9). 

The remedy referred to in S. 251 is a summary one 
and does not debar a suit in a competent civil Court. 
Sub-section (2) of S. 251 overrides S. 207 and if an 
unsuccessful party can ultimately go to a civil Court 
there is no reason why the plaintiffs should not also 
in the first instance go to a civil Court. 1957 Raj L \V 
188 : ILR (1957) 7 Raj 566. 


SECTION 245 

——S. 245 — Applicability — The words “when in 
suit instituted in a civil or Revenue Court, an appeal 
lies to civil Court” refer to that class of suits where 
no matter that it is filed in a civil or a Revenue Court, 
an appeal “properly” lies to a civil Court. See Tenancy 
Laws — Rajasthan Tenancy Act (1955), S. 244. 1963 
Raj L W 284 : ILR (1963) 13 Raj 652. 


;—S. 245—Appeal under — Case not involving any 
issue as to proprietary title—Course open to Appel¬ 
late Court. 

Once the civil appellate Court comes to the con* 
elusion that in a suit by bapidar for possession, the 
revenue Court had no jurisdiction to make any refe¬ 
rence to the civil Court, the case not involving any 
issue as to proprietary title, then that Court will 
cease to have jurisdiction to dispose of the case on 
the merits and all it should do is to quash the pro¬ 
ceedings and send the case back to the competent 
revenue Court for disposing of the case according to 
law. 1962 Raj L W 349 . ILR (1961) 11 Raj 746. 

“Ss. 245, 294 — Sections carry same interpretation 
as Ss. 41 and 42 of Raj. Act 1 of 1951. See Tenancy 
. Rajasthan Revenue Courts (Procedure and 
Jurisdiction) Aet (1 of 1951), S. 41. ILR (1960) 10 

naj 485. 

SECTION 246 

r" -S. 248-Suit for profits of agricultural land or 
tor share therein - Jurisdiction of Revenue Court 

am nol^ e 'c S nnJ enancy L aws—Rajasthan Tenancy 
Act (1955), S. 206. 1963 Raj L VV 284. 


SCHEDULE 1, ITEM 35 

-Sch. 1, Item 35 — Suit or application for redemp¬ 
tion of mortgage of agricultural land — Jurisdiction 
of revenue Court is exclusive. See Tenancy Laws — 
Rajasthan Tenancy Act (3 of 1955), S. 43. ILR (1958) 
8 Raj 100. 

SCHEDULE 3, ITEM 6 

-Sch. 3, Part 1, Item 6 — Rajasthan Produce Rents 

Regulating (Second Amendment) Act (22 of 1953), 
Ss. 4A, 4B — Jurisdiction to determine share of land¬ 
lord — Nature of decree — Procedure pointed. See 
Tenancy Laws — Rajasthan Produce Rents Regulating 
(Second Amendment) Act (22 of 1953), S. 4A. AIR 
1957 Raj 343 (DB). 

SCHEDULE 3, ITEM 23 

■—-Sch. 3, Item 23 — Usufructuary mortgage of agri¬ 
cultural land — Dispossession of mortgage by alleged 
heir of mortgagor’s husband — Suit for possession 
and mesne profits — Alternative prayer for mortgage 
amount — Suit held was exclusively within juris¬ 
diction of Revenue Court. See Tenancy Laws — 
Rajasthan Tenancy Act (3 of 1955), S. 163. 1963 Raj 
L W 310. 

~ "Sch. 3, Item 23 — Suit for restoration of posses¬ 
sion of agricultural land on basis that defendant was 
trespasser even though declared to be in possession 
under S. 145, Criminal P. C.— Sectiou 183 applies 
and Revenue Court has exclusive jurisdiction — Juris¬ 
diction of Civil Court is barred. See Tenancy Laws — 

Rajasthan Tenancy Act (3 of 19 55), S. 183. AIR 1900 

t»aj l9o. 


SECTION 251 

ri3if r£ 51 ." . relat, ' Q g to right of way - 

Civil Court — Jurisdiction to try suit 

deddeT that the Tahsildar has jurisdiction to 
the rich nfVo T 3ry manner * a dispute relating to 
dvil i/ l 065 W jurisdiction of the 

rY urts in respect of declaration of rights with 

10 g B.1 84fT 6m0nt ' 1960 Ba ' L w 376 ' ILK (I960) 

f 0 ,rd 0 S aralion ll >a‘ villagers have 

S-sSt ”cof!v 

to e a S «emenr-fp Plica i biIity ~ Determination of right 
Ss. 15,18,22). Procedure ~ (Easements Act (1882), 

a^parUes^lni 111 regard to tha convenience of 

incorporated to giv^effecTtoth in S ' 2 — bavs b0 en 
contained in S 22 of the P r A ov,slon of law 
does not purport to it A< L t SectioQ 251 

v rport to lay down any substantive • law 


-«u—uuu iul ucuiarauon ana poss 

sio.non basis of title-Defendant not trespasser- 
Suit is triable by Civil Court - (Civil P. C. (1908) 

ius»y e jurisdiction of revenue Courts. ILI 
(1958) 8 Raj 664 i 1958 Raj L W 397. 

—it. 3, 2 j* S J i 83 ~ Applicability — Un 

registered mortgage deed for Rs. 230/ - Mortgage. 

tS* ln tV 0 ssession - Mortgagor demanding 
possession and willing to pay mortgage money - 
Mortgagee declining to do so - Mortgagor if t?es. 

?j s ? er Q u S o U by ™urtgagor for possession if govern, 
ed by Sch. 3 serial No. 23—(T P Act (188*1 v 

P° C ?1°908) 0 e 8 R ra 9 i°S A t (i9 ° 8) ' s - 49 >"- (Civ( 
L. (1908), O. 0 R 2). See Tenancy Laws-RaiasthaL 

Tenancy Act (3 of 1955), S. 183, AIK 195? Ha, ? 362. 

SCHEDULE 3, ITEM 31 

Tenancy Act (1955), S. 208 1963 Rs/l VV 2 s^ asth ““ 

SCHEDULE 3, ITEM 81 

(^verridMs'lov 8 !-*% 251 ' 20 V S “P° - S. 25! 

Tenancy Act (3 of 1955), sTsi? 1957 Raj Lw'YsIT 
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SCHEDULE 3. ITEM 85 

3 ’ Bern 85—Suit or application for redemp¬ 
tion o. mortgage of agricultural land — Jurisdiction 
ot revenue Court is exclusive. See Tenancy Laws - 

8 Ha’100 TenanCy Act (3 of 1955,1 s - 43 - ILR (1958) 


—RAJASTHAN TENANCY 
MENT) ACT (2S of 1956) 


(SECOND AMEND- 


SECTION 4 

4 — \ alidity — Section 4. violates Art. 19 (1) 
(h) and js not saved by Art. 19 (1) (ij — Section not 
validated by S. 3 of Rajasthan Tenancy (Amendment) 

-l 964 )- See Constitution of India, Art. 19 
(1) (f). AIR 1965 Raj 54 (DB). 


~~?™i STHAN zamindari AND BISVVEDARI 
ABOLITION ACT (3 of 1954) 


See Tenancy Laws—Rajasthan Zamindari and Biswe- 
dari Abolition Act |8 of 1959), S. 7 (2). 1962 Rai 
L W 6U5. 

SECTION 29 

-S. 29 (as amended by Act 35 of i960) —Effect of 

amending. Act — Status of khatedar tenants or juris¬ 
diction of Revenue Courts—If affected. 

i U 1 r J de . r J the P rinc, 'Pal Act of 1959 the position of a 
landholder became that of a khatedar tenant. Sec¬ 
tion o of the Amending Act does not bring about 
any substantial change in the status of the land¬ 
holder who will have the rights and liabilities of a 
khatedar tenant. The position relating to forum of 
suits by Zamindars and Biswedars affected by the 
principal Act continues to remain the same and does 
not warrant a transfer of cases pending before re¬ 
venue Courts to civil Courts. 1960 Raj L \V 231. 


SECTION 4 

“ 8s - 4 (1), 5 (2), Cl. (1) and 36 -Rajasthan Zamin¬ 

dari and Biswedari Abolition Rules (1959), R. 5— 
\ esting of estate — Effect on — Appeal pending — 
Entire suit abates — (Tenancy Laws — Rajasthan 
Zamindari and Biswedari Abolition Rules 1959, R. 5). 
1960 Raj L \V 244 : ILR (1960) 10 Raj 636. 


—RAJASTHAN ZAMINDARI AND BISWEDARI 
ABOLITION ACT (8 of 1959) 

SECTION 1 


——S. 1 —■ Decree for pre-emption passed under 
Alwar Act 7 of 1946 prior to coming into force of 
Rajasthan Zamindari Abolition Act — Decree not 
affected in any way by the latter Act and was execut- 
able — Rajasthan Act 8 of 1959 not retrospective in 
operalioD. See Alwar State Pre-emption Act (7 of 
1940), S. 31 (2). 1964 Raj L W 189. 


SECTION 5 

S. 5 (2) (1) — Rajasthan Zamindari and Biswedari 
Abolition Rules (1959), R. 5 — “All proceedings con¬ 
sequent upon any decree or order passed in any such 
suit or proceeding” — Interpretation of — Stay of 
appeal — Entire suit also abates. 1961 Raj L W 599 : 
ILR (1962) 12 Raj 195. 

——S. 5 — Applicability — Suit in respect of decla¬ 
ration of cultivatory possession and injunction — Pro¬ 
prietary interest already gifted — Section 5 held did 
not apply. 1961 Raj L W 259 « ILR (1961) 11 Raj 
255. 

-S. 5 (2) (i) — Tenancy Laws—Rajasthan Zamin¬ 
dari and Biswedari Abolition Rules(1959), R. 5 (11)— 
Validity — Retrospective operation of the rule — Rule 
making authority following the mandate given in 
S. 5 (2) (i) of the Act—Rule therefore not ultra vires. 
See Tenancy Laws—Rajasthan Zamindari and Biswe- 
daii Abolition Rules (1959), R. 5 (11). 1961 Raj L W 
599. 

SECTION 7 


-RAJASTHAN ZAMINDARI AND BISWEDARI 
ABOLITION RULES (1959) 

RULE 5 

- R. 5(11) — Validity—Retrospective operation of 
the rule — Rule-making authority following the 
mandate given in S. 5 (2) (i) of the Act — Rule there¬ 
fore not ultra vires. 1961 Raj L W 599 : ILR (1962) 
12 Raj 195. 

——R. 5 (before its amendment) — Abatement of — 
Suit or proceeding—Abatement means putting under 
some kind of suspension — Word abatement not used 
in the sense as it has under O. 22, Rr. 1 to 4, Civil 
P. C. 1961 Raj L W 599 : ILR (1962) 12 Raj 195. 

-R- 5 — Scope and effect of, stated. See Tenancy 

Laws—Rajasthan Zamindari and Biswedari Abolition 
Act (8 of 1959), S. 5 (2), Cl. (1). 1960 Raj L W 244. 

-RAMPUR THEKEDARI AND PATTEDAF1 ABO¬ 
LITION ACT, 1953 (U. P. Act 10 of 1954) 

See Tenancy Laws—(U. P.) Rampur Thekedari and 
Pattedari Abolition Act, 1953 (10 of 1954). 

-REWA STATE LAND REVENUE AND TEN¬ 
ANCY CODE (1935) 

PREAMBLE 

-Pre.—Forfeiture. See T. P. Act (1882), S. Ill (g). 

AIR 1955 N U C (Vindh Pra) 1674. 

—Pre. — Person cannot become tenant unless he is 
recognised as such—State accepting rent from plain¬ 
tiff and not defendant—Plaintiff held tenant of land. 
AIR 1955 N U C (Vindh Pra) 1674. 

-Pre. — Sub-letting for more than three years is 

not permitted except in case of pachpan-paiutalis 
tenants. AIR 1955 N U C (Vindh Pra) 1674. 

-Pre. — Applicability—Suit for ejectment of tres¬ 
passer wrongly instituted under Ajaigarh Tenancy 
Laws Act and pending in Civil Court. See V. P. 
Application of Laws Amendment Act (1953). AIR 
1954 Vindh Pra 40. 


-Ss. 7 (2) and 9—Crant of lease after 1st January, 

1953 of forest in Zamindari estate for a period not 
exceeding 3 years — Vesting of estate in the State on 
Abolition of Zamindari — Dispute regarding forest 
not settled — Lessee cannot be prosecuted under 
S. 379, I. P. C. - Penal Code (L860), S. 379. 1962 
Raj L VV 605 i ILR (1962) 12 Raj 866. 

SECTION 9 

-^s. 9 and 7 (2)—Grant of lease after 1-1-1953 of 

forest in Zamindari estate for a period not exceeding 
3 years — Vesting of estate in the State on Abolition 
of Zamindari—Dispute regarding forest not settled — 
Lessee cannot be prosecuted under S. 379,1. P. C. 


SECTION 2 

-S. 2 — Effect of S. 2—Law'governing inheritance 

and succession to agricultural lands — Darbar Order, 
dated 7th June, 1934 is a territorial law — Held in¬ 
consistent with personal law as provided in S. 323 — 
Latter will prevail over former. See Tenancy Taws 
— Rewa Land Revenue and Tenancy Code (1935), 
S. 323. 1962 M P L J 30. 

SECTION 3 

-Ss. 3, 18 and 28 — Sub-pawai coming in direct 

relation with Darbar-Effect —Revenue Department 
Notification No. 222, dated 30th June, 1953. 
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Held, that the jagir io suit which formerly was a 
sub-pawai of a bigger jagir known as Sidhi-illaqa 
aud used to pay jama to it continued to be a sub- 
pawai relating to Sidhi illaqa even after it came in 
direct relations with the Darbar in 1934 and there¬ 
fore stood resumed with effect from 1st July, 1953 
under Revenue Department Notification No. 222, 
dated 30th June, 1953. AIR 1954 Vindh Pra 13 (14) 
(Pt A) (Prs 6, 6a). 

SECTION 4 

-Ss. 4, 57. S5—Ghairhaqdar tenant can be assessed 

under S. 85. 1959 Jab L J 373 : 1959 M P L J 796 i 
1939 MPC 469. 

-Ss. 4 and 341—Sub-tenants. 

Section 341 is applicable to sub-tenants of land. 
The word ‘tenant’ used in S. 341 has been used in 
the ordinary sense and not in the restricted sense 
imparted to it by the definition given in S. 4. S '341 
uses the expression ‘tenant’ of the plaintiff or of a 
person holding from the plaintiff and not the words 
‘tenant of the land.’ Where the defendants claimed 
to be the sub-tenants of the land but claimed to be 
the tenants of the plaintiff S. 341 applies. AIR 1954 
Vindh Pra 15 (10) (Pt B) (Prs 4. 5). 

SECTION 18 

-S. 18—Sub-pawai coming in direct relation with 

Darbar — Effect. See Tenancy Laws — Rewa Land 
Revenue and Tenancy Code (1935), S. 3. AIR 1954 
Vindh Pr* 13. 

SECTION 25 

-S, 25 — Calculation of net income— Liability to 

render sewa — Deduction of two per cent from gross 
income has been made. See Tenancy Laws—Vindhya 
Pradesh Abolition of Jagir and Land Reforms Act (11 
of 1952), S. 10. (1964) Jab L J 135. 

SECTION 28 

—S. 28—Sub-pawai coming in direct relation with 
Darbar — Effect. See Tenancy Laws — Rewa Land 
Revenue and Tenancy Code (1935), S. 3. AIR 1954 
Vindh Pra 13. 

SECTION 41 

7" Calculation of gross income — Valuable 
consideration received for transferring possession of 
Bandhs is not either a rent or other item of income — 
^ cannot be taken into account. See Tenancy Laws 
r Vindhya Pradesh Abolition of Jagirs and Land Re¬ 
forms Act (11 of 1952), S. 10. (1964) Jab L J 135. 


SECTION 99 

-S. 99 (2) —Applicabiiitv of S. 0. Limitation Ad to 

Reva Tenjncy Code. See Limitation Act (1908), S. o* 

AIR 1955 Vindh Pra 43. 

SECTION 136 

-Ss. 136 and 238 — Suit coming under S. 136 — 

Jurisdiction of Civil Court — Bar of — (Civil P. C. 
(1908), S. 9). 

A suit for possession over a holding by a person 
who claims to be its tenant on behalf of the Pawaidar 
and who has been dispossessed by a person who claims 
to be in possession on behalf of the same Pawaidar, 
lies under S. 136, Rewa Tenancy Code and in view 
of S. 338 of the same Code the Civil Court has no 
jurisdiction to try it. AIR 1955 Vindh Pra 28 (29) 
(Pt A) (Pr 4). 

-S. 136 — Possession delivered to defendant in 

proceedings under S. 145, Criminal P. C. — Suit for 
possession by plaintiff under provisions of Rewa 
Tenancy Code — Plaintiff is unable to take advantage 
of Art. 47. See Limitation Act (1908), S. 29 (2). AIR 
1955 Vind Pra 28. 

—S. 136 — Suit for ejectment of trespasser lies in 
Civil Court—(Civil. P. C (1908), S. 9—Determination 
of Forum). AIR 1955 NUC (Vindh Pra) 5118. 

SECTION 160 

-S. 160 (4)—Applicability. 

Section L60 (4) applies to assessments made during 
settlement operations and does not control assessment 
of rent which is a ghairhaqdar tenant is required to 
pay under S. 85 of the Code. 1959 Jab L J 373 i 1959 
M P L J 796: 1959 M P C 469. 

SECTION 238 

—S. 23S—Suit coming under S. 136 of Code—Juris¬ 
diction of Civil Court — Bar of. See Tenancy Laws — 
Rewa Land Revenue and Tenancy Code (1935), S. 130. 
AIR 1955 Vindh Pra 28. 

SECTION 239 

“S. 239 (g) —Conllict of jurisdiction between Civil 
and Revenue Courts — Power of Judicial Commis¬ 
sioner’s Court of V. P. to resolve confiict—(Civil P C. 

'ii?* ® ee Con s t | kut i °n of India, Art. 227. AIR 
19o2 Vindh Pra 74. 

SECTION 305 


SECTION 49 

- -S. 49 — Suit for pre-emption by non-Rewa resi- 
aent without obtaining necessary sanction — Decree 
conditional on obtaining such sanction can be passed, 

Pra 17 WaPr0 ‘ 0mPtiOn Act ’ S,0 ‘ AIR 1952 Vindh 
rZ S ' 49 f 7 ?. eckio ? ! s MP«gnant to Art. 15, Consti- 

o“ lndl. A “d“ir i5 eCOme VOid " Co “ Sti,u,i ° D 

fpnmin 0 ,- Which a non-Rewa resident 

StX % Pat - ad « ad tenanc V within the Rewa 

3 a “ akes ® discrimination only on the ground of 
^sdenceand as such it has become void under 

nanttn SiK ^Muhoa of India as being repug- 
nanUo Art. 15 of the Constitution. A I R 1952 Vindh 

SECTION 76 

rS?^ 6 7 Adv c erse ,P os . ses . sio “ of inalienable property 

sTuf be ’n^ Sfe i 0f ? hich , is Prohibited by Act, can 
p £ ssass ®d adversely — (Tenancy Laws — 

<195T) y s “q La “ d Revenue and Tenancy Act 

AIR Vsvhdh p« a”' 1 ’ 1 ' 0 " A °‘ (190S) ' Att - 


muicaiea—rowers exercised under 
section are judicial. A I R 1955 NUC (Vindh Pra) 

7T S * m 05 ,7 e V J P * Government Revenue Department 

? 953 r N vi!?K dat ?r d 8th April * 953 and 22nd April, 
19 k 3 * ~~ "Executive order depriving property 

L° . Petitioner without adequate reasons. See 
Pra) S 707 1On °* India ' Art 31 ‘ AIR 1955 NUC (Vindh 

SECTION 322 

TJ 9,3 ? 2 7, y’/* Government Revenue Department 

?953 VflHdn 5 da £ d 8th . Apri1 ' 195 3 and 22nd April, 
1953—Validity — Executive order depriving oroDerh! 

rights o petitioner without adequate rea o L S 

CoosUtm 0a of India, Art. 31. AIrW NUC (Vindh 

SECTION 323 

Ss. 323 &ud 2 "■ Effect of S ^ t m. , 

SIslgfsSi 

tion of statutes. 1963 Jab L J 28G,°W02 M Pt 
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SECTION 324 

-S. 324—Scope—Joinder of parties—Applicability 

of Civil P. C. 

Held on facts that the procedure prescribed by the 
Code of Civil P. C., could be followed only ‘so far as 
may be’. The technical and strict rules as to implead¬ 
ing of parties could have no application to proceedings 
not originating in a suit and it was not necessary to 
implead those persons or parties to the appeal who 
did not take active part or even appear in the Tribu¬ 
nal of first instance. 1961 M P L J (Notes) 146. 

SECTION 325 

-S. 325 — V. P. Government Revenue Department 

Order No. 115 dated 8th April, 1953 and 22nd April, 
1953—Validity — Executive order depriving property 
rights of petitioner without adequate reosons. See 
Constitution of India, Art. 31. AIR 1955 N U C (Yin 
Pra) 767. 

SECTION 338 

-S. 338 — Suit for possession on ground 'that 

plaintiff is tenant — Defendant setting up rival claim 
to tenancy — Only civil Court has jurisdiction to 
decide as to who is tenant-in-chief of land. AIR 
1955NU C(Vin Pra) 1674. 

SECTION 341 

—S. 341—Jurisdiction — Suit relating to agricultu¬ 
ral land in civil Court — Plea by defendant that he 
holds land as tenant of plaintiff — Civil Court must 
frame issue on plea of tenancy and submit record to 
appropriate revenue Court for decision of that issue 
only—It is not competent for civil court to decide the 
issue. AIR 1955 N U C (Vin Pra) 1674. 

-S. 341— Jurisdiction of Civil Court—(C. P. Code 

(1908), S. 9). 

Howsoever untenable a pleaof tenancy raised by the 
defendant might have appeared to the Court it has no 
jurisdiction to decide the issue itself. No discretion 
is left to the Civil Court under the section. The 
decision of the issue by the Court is without jurisdic¬ 
tion. AIR 1954 Vind Pra 15 (16) (Pt A) (Pr 3). 

-S. 341 —Sub-tenants. See Tenancy Laws—Rewa 

Land Revenue and Tenancy Code (1935), S. 4. AIR 
1954 Vind Pra 15. 

—SALSETTE ESTATES (LAND REVENUE EXEM¬ 
PTION ABOLITION) ACT (Bom. Act 47 of 
1951) 

SECTION 2 

• —Ss. 2 (b). 2 (d), 3 (1) (a), 3 (3) - Right to re¬ 
cover revenue—Nature of—Grant of land by State— 
Not exempt from liability to revenue in absence of 
express provision—Grant of certain villages to appel¬ 
lant in 1847—On construction held, did not amount 
to lease or farm but an agreement with the State- 
Villages held to be estates under S. 2 (b) and conse¬ 
quently liable to pay land revenue under S. 3 (1) (a) 
—Exemption under S. 3 (3) held not applicable to 
estate-holder. See Tenancy Laws—Salsette Estates 
(Land Revenue Exemption Abolition) Act (47 of 
1951), S. 3 (1) (a). AIR 1965 S C 590. 

% 

SECTION 3 

• -Ss. 3 (1) (a). 3 (3), 2 (b), 2 (d), - Right to re¬ 

cover revenue—Nature of—Grant of land by State— 
Not exempt from liability to revenue.in absence of 
express provision—Grant of certain villages to appel¬ 
lant in 1847 — On construction held, did not amount 
to lease or farm but an agreement with the State- 
Villages held to be estates under S. 2(b) and conse¬ 
quently liable to pay land revenue under S. 3(1) (a) 
— Exemption under S. 3 (3) held not applicable to 
estate-holder. Ryramjee Jeejeebhoy (P.), Ltd. v. 


State of Maharashtra, (1964) 2 S C R 737 : (1965)1 
S C J 65 : A I R 1965 S C 590 (594, 595) (I’rs 8, 9 : . 
11 . 12 ). 


-SAURASHTRA BARKHALI ABOLITION ACT 
(26 of 1951) 

SECTION 1 

-S. 1 — Constitution of India, Art. 31 (2) and 

Sell. VII, List II. Entry 36 and List III, Entry 42— 
“Subject to” in Entry 36, explained—Saurashtra Bar- 
khali Abolition Act—Validity of, cannot be challeng- 
ed on ground that there has been no valid exercise of 
legislative power under Entry 42. See Constitution 
of India, Art. 31 (2). AIR 1955 Sau 80 (DB). 

SECTION 2 

-S. 2—‘Barkhalidar’—Grant of land by Talukdar 

in ‘jiwai’—Tenants of 'such grantor — Right to occu¬ 
pancy certificates. (1959) 61 Bom L R 939 j I L R 
(1959) Bom 1329. 

-S. 2 (iv) — Tenant — Meaning of—Includes agri¬ 
culturist holding land from Barkhalidar’s mortgagee. 
(1960) 1 Guj L R 18 : (1960) Guj H C R 5. 

—S. 2 (iv)—Interpretation of Statutes — Statutes in 
pari materia — Interpretation by comparison — Prin¬ 
ciples stated. See Interpretation of Statutes. (1960) 
1 Guj L R 18 i I960 Guj H C R 5. 

-S. 2 (1) — Petitioner owning lands under jerait 

tenure — Income of lands enjoyed by petitioner — 
Some lands mortgaged in part — Lands descending 
from molher-in-law to daughter-in-law—No salami 
or quit rent paid — Petitioner held was Barkhalidar 
and not Girasdar—(Tenancy Laws-Saurashtra Land 
Reforms Act (25 of 1951), S. 2 (15)). 8 Sau L R 70: 
AIR 1955 Sau SO (85) (Pt F) (Pr 12; (DB). 


SECTION 3 

-S. 3-Overriding effect to provisions under Act- 

Still Bombay Land Revenue Code (5 of 1879) and 
rules thereunder are not irrelevant for purposes of 
Act—See Tenancy Laws—Saurashtra Barkhali Aboli¬ 
tion Act (26 of 1951), S. 18. ILR (1965) Guj 1039 : 
(1965) 6 Guj L R 978 i AIR 1966 Guj 200 (DB). 

SECTION 7 

-Ss. 7, 12 (1), 15 and 35—Scope — Issue of occu¬ 
pancy certificate — If essential for acquisition of. 
(1958) 60 Bom L R 815 : ILR (1958) Bom 309. 

SECTION 8 


-S. 8 (1) and (2) (a)—Construction and scope. 

A tenant who is deprived of possession of land 1 
under sub-section (1), whether it is the entire area of 
the land in his occupation or a Spart of the land may 
pre-empt a purchaser of the land from the barkhali¬ 
dar, if the purchase or the lease is within ten years 
from the date on which the order allotting the land 
under sub-section (1) is passed. There is nothing in 
sub section (2) which supports the view that the 
right which a tenant has for pre-empting a sale or 
lease by barkhalidar is restricted to those cases in 
which the tenant is allowed to remain in possession 
of land adjacent to the land to be pre-empted. (19o9) 
61 Bom L R 50 : ILR (1959) Bom 1207. 


—S. 8 (1) (a)—‘Khalsa land’—Meaning of. 

The expression ‘‘Khalsa land” used in S. 8 (1) (a) 
learly refers to land other than the Barkhali land 
/hich has vested in the State by virtue of section 5 
t the Act. It refers to such land as was regarded as 
Ihalsa land immediately prior to the commencement 
f the Act. (1958) 60 Bom L R 815 s ILR (1958> 

lorn 309, 



TENANCY LAWS — Saurashtra 

c 8 (21 (a)— Saurashtra Barkhali Abolition Rules 
nosn R &2B — Validity — Right of ore-eraption 
Sr S 8 (2) (a) - Incidents of - R. 821) depn-sng 

pre-emptor of his secondary right to follow lau<Uold 
fothird person - Rule to that extent is void. (1962) 

3 Guj* L R ^59. 

__§. 8—Section if infringes Art. 14 of Constitution 

.-(Constitution of India, Arts. 14 and 31-Al. 

Even if S. 8 is discriminatory Art. 31-A is conclu¬ 
sive answer since under that Article no law can ba 
rendered void on the ground that it mtringes; any oi 
the fundamental right guaranteed by Part HI of the 
Constitution. 8 Sau L R /0 : AIR 19 dd Sau SO (8o) 

(PtE)IPr 11) (DB). 

1 ' SECTION 16 


c 


Barkhali Abolition Act (1951), S. 8 

proceedings before the Deputy Collector including 
the order passed by the Deputy Coh^t^r merge into 
the proceedings before the Reveuue T buna and the 
Government has no power under sub-*j- ,on ‘J 
S 40 to call for and examine hose proceedings. 1 ha 
upon a proper construction of the proviso to sub s 
oi 8. 40 it L clear that in case, where a pan. h* 
not applied in revision to the Revenue Tribunal 
and where his right to apply in revision has be¬ 
come time barred only in those cases the Government 
can exercise the power vested in them by sub-s-(- 
of S. 40. (195S) 60 Eom L R /94 : I L R (1958) 
Bom 879. 

—SAURASHTRA BARKHALI ABOLITION RULES 

/1 ns i \ 


_S, 16—Overriding effect to provisions under Act 

—Still Bombay Land Revenue Code (5 of 1879) and 
rules thereunder are not irrelevant for purposes or 
Act—See Tenancy Laws— Saurashtra Barkhaii Aboli¬ 
tion Act (26 of 1951), S. 18. ILB (1965) Guj 1039 : 
(1965) 6 Guj LR 973: A I R 1966 Guj 200 (DB). 

—S. 16 — Assessment of annuity need not be only 
under Chapter 8. See Tenancy Laws — Saurashtra 
Barkhali Abolition Act (26 of 1951), S.18. (1965) 
6 Guj L R 978 1 ILR (1965) Guj 1039: AIR 1966 Guj 
200 (DB). 

SECTION 18 


RULE 22-B 

-R. 82-B - Tenancy Laws — Saurashtra Barkhali 

Abolition Act (26 of 1951), S. 8 (2) (a) - Validity 
—Right of pre-emption under S. 8 (2) (a) Incidents 
of - R. 82-B depriving pre-emptor of his secondary 
right to fallow land sold to third person RuL to that 
extent is void — See Tenancy Laws — Saurashtra 
Barkhali Abolition Act (26 of 1951), S. 8 (2) (a). (1962) 
3 Guj L R 159. 

-SAURASHTRA ESTATES ACQUISITION ACI 
(3 of 1952) 


—Ss. 18, 19, 16 and 3 — Bombay Land Revenue 
Code, 1878 (5 of 1879), Chapters 8 and 8-A and S. 52 
— Bombay Land Revenue Rules (1921), R. 17 (as 
introduced by Bombay Government Notification 
dated 20.5-1959) — Saurashtra Agricultural Debtors’ 
Relief Act (23 of 1954). S. 28— Constitution of India, 
Arts. 19 (1) (f) and 31 (3)—Cash Annuity to Barkhali- 
dar fixed by Mamlatdar — Annuity is liable to change 
—Assessment of annuity — Government is competent 
to modify assessment — Survey and settlement con¬ 
templated by S. 19 of Act 26 of 1951 — Survey and 
Settlement need not be only under Chapters 8 and 8-A 
of Act 5 of 1879 — Survey and Settlement can be 
under S. 52'of Act 5 of 1879 and under R. 17, Bombay 
Land Revenue Rules, 1921 — Reduction of annuity 
without hearing Barkhalidar—No light to property 
is affected by reduction — R. 17 must be presumed 
to have received President’s assent and hence valid 
provision. I L R (1965) Guj 1039 : (1965) 0 Guj L R 
978: AIR 1966 Guj 200 (207 to 217) (Prs 12, 14, 17, 
20, 21, 22, 25, 26, 27) (DB). 

—S, 18—Constitution of India, Arts. 31 (2) and 31A 
—Adequacy of compensation istnot justiciable—Vali¬ 
dity of Saurashtra Barkhali Abolition Act cannot be 
challenged on ground of inadequacy of compensation 
—Compensation is not illusory — See Constitution of 
India, Art. 31 (2). AIR 1955 Sau 80 (DB). 


SECTION 19 

-S. 19—Assessment of annuity — Government is 

competent to modify assessment — Survey and settle, 
ment-contemplated by S. 19 need not be only under 
Chapters 8 and 8-A of Bombay Land Revenue Code, 
1878-See Tenancy Laws-Saurashtra Barkhali Aboli- 
{j®“ Act (28 of 1951), S. 18. ILR (1965) Guj 1039 : 
(1995) 6 Guj L R 978 : AIR 1966 Guj 200 (DB). 


SECTION 40 

-S. 40 (2) — Jurisdiction under — When can be 

exercised. 

. R kf c ^ r * rom fk 0 language of the proviso at the 
0 j °f sub-section (2) that if an application; has been 
made by an aggrieved party to the Revenue Tribunal 
the jurisdiction vested by sub.section (2) of S. 40 in 
ine Government cannot be exercised by them. Once 

in revision is made from an order of 
the Deputy Collector to the Revenue Tribunal the 


SECTION 7 

-S. 7 (I) (b), (ii) — ‘Reclamation bund or other 

structure on the land’ — Interpretation — Irrigation 
embankment or bund —If included. 

Considering the words “reclamation bund or other 
structure on the land” in S. 7 (1) (b) (vii) contextually, 
structurally and in their collocation they must be 
accorded a wide coverage. An irrigation embankment 
or an irrigation bund is within the ambit and scope 
of the language of clause (b) (vii) of S. 7 (L) of the 
Act. (I960) 1 Guj LR 173 : (1960) lGujHCR 232: 
AIR 1960 Guj 31 (34) (Pt B) (Pr 13) (DB). 

-SAURASHTRA GHARKHED TENANCY SETTLE¬ 
MENT AND AGRICULTURAL LANDS (AMEND¬ 
MENT) ACT (30 of 1950) 

SECTION 2 

-S. 2—Scope—(Saurashtra Land Reforms Act (25 

of 1951), Ss. 3 and 65). 

Act 30 of 1950 is subject to the same overriding 
provisions of S. 3 of the Land Reforms Act and tc 
the extent to which it prohibits execution of an order 
oi allotment of the Gharkhed land the right to which 
is saved by the proviso to S. 65(1) it is inconsistent 
with the provisions of that Act and the proviso to 
^ must be 8»ven effect in spite of Act 30 of 
1950. 6 Sau L R 272: AIR 1953 Sau 195 (197) (Pt C) 
(Pr 7) (DB). 1 


GHARKHED TENANCY SET¬ 
TLEMENT AND AGRICULTURAL LANDS 
ORDINANCE (41 of 1949) 

SECTION 2 

— S T * 2 y- Suit A t0 recover ‘Sakai’ - Sakar is rent- 

Guj {a™ Ua l0n ACt (19U8) ’ Art 110, A 1 R 1964 

SECTION 29 

——Ss. 29 (2) and 76 — Applicability — Voluntary 
relinquishment by tenant - Suit by landlord to res- 

cfl 8 o!f, r l ere ? C u Witb kis possession-jurisdiction of 
1955 NU C n (Sau)4 r i 6 0 ( P ' ll90S) ' S ' 9 >- AIR 
—S. 29—Obtaining possession-Meaning of. 

J" e ^ Uc ? nls had taken Possession of the lands 
from their tenants without obtaining the neeeSry 
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i^ P /'inL^ e Mamlatdar. Thpy had given notices on 
mentioning that if the tenants did not part 
with the lands the applicants would enter upon the 
iands on 2, 4-1950, the applicant actually entered 
upon the lands They cultivated portions of their 

~taH<s C * 1Ve auc * a ^ S0 remov0 d some dry cotton 

Held, these acts undoubtedly amounted to obtain- 
mg possession. (’51) 4 Sau L R 234 (DB). 

—S. 29 Though landlord is debarred from taking 
posse.-sion except under an order of the mamlatdar 
e . ven bis tenant is willing to surrender posses¬ 
sion to him. this discrimination between the right! 
ot tenants and landlords does not amount to denying 
equality before the law and therefore S. 29 is not 
void under Art. 13 of the Constitution being repugnant 
to Art. 14 which guarantees equality before the law. 

^ ,TT^ slitution of Iodia ’ Art - E4. (’51) 4 Sau LR 
i34 (DB). 

SECTION 35 

T~“S- 35—As the ordinance contains provisions dis¬ 
abling landholders, whose estates are taken under 
management for contracting etc., their names should 
always he mentioned in the notification of assump¬ 
tion of management under S. 35 of the ordinance for 
the benefit of the public. AIR 1953 Sau 77 (78) (Pt A) 
(Pr 3) (DB). 


~ s * 61-Tenancy Laws—Saurashtra Protection of 
Tenauts Ordinance (22 of 1948). S. 4-Notice under 
ti vacate la: ci by 1-4-1949 — Effect of subsequent 
Ordinances (28 or 1949) and .'41 of 1949) - Tenant 
continues in lawful possession for the purposes of 
ordinance (41 of 1948)-Saurashtra Mamlatdars Courts 
Ordinance, 1948, docs not apply to proceedings to 
recover possession of land - Saurashtra Charkhed 
tenancy Settlement and Agricultural Lauds Ordi¬ 
nance (41 of 1949) S. 01. applies—Mamlatdar cannot 
act under Mamlatdars’ Courts Ordinance 1948. See 
Tenancy Laws — Saurashtra Protection of Tenants 
Ordinance (22 of 1948), S. 4. AIR 1951 Sau 23 (DB). 

SECTION 75 

75— Scope—Jurisdiction of Collector to order 
summary eviction is discretionary and is not exclu¬ 
sive to bar jurisdiction of civil Court. AIR 1955 NUC 
(Sau) 974 (DB). 

SECTION 76 

76— Applicability — Voluntary relinquishment 
by tenant—Suit by landlord to restrain interference 
with his possession—Jurisdiction of Civil Court not 
barred. See Tenancy Laws — Saurashtra Charkhed 
Tenancy Settlement and Agricultural Lands Ordi¬ 
nance (41 of 1949), S. 29 (2). AIR 1955 NUC (Sau) 
4101. 


*-S. 35 — S. 35 is unconstitutional and void—Con¬ 

stitution of India, Arts. 13(1), 19(1) (f),(g) and 5,31-A. 
. Javantilal Laxmi Shankar v. State of Saurashtra. AIR 
1952 Sau 59 (62 to 64) (Pt A) (Pis 8, 10, 11, 12, 14) 
\ SB )• 

SECTION 37 

——S. 37—Proceedings-Meaning of — (Words and 
Phrases—Proceedings). 

Considering the scheme of the Charkhed Ordi¬ 
nance and the concluding provisions barring the 
jurisdiction of the Civil Courts it is definite that the 
word ‘proceedings’ contained in S. 37 must ‘neces¬ 
sarily include ‘appeals’. Case law discussed. AIR 
Com. on Civil P. C. (1950) Edn. Relied on. AIR 1953 
Sau 77 (80) (Pt B) (Pr 8) (DB). 

-Ss. 37, 80 (2)—Notification under S. 35—Effect 

of, on pending appeal. 


■-S. 76—Bar of Civil Court’s jurisdiction—Proceed¬ 

ings under old Ordinance 22 of 194S not complete 
when new Ordinance 41 of 1948 came into force — 
S. 76 bars Civil Court’s jurisdiction—Only remedy is 
to continue proceedings under Ordinance—(Tenancy 
Laws— Saurashtra Protection of Tenants Ordinance 
(22 of 1948). S. 7)—(C. P. Code 1908), S. 9)..AIR 1955 
NUC (Sau) 974 (DB). 

— S. 76—Suit by landlord for eviction of tenant 
holding over without the consent of the landlord and 
for possession instituted in Mamlatdar’s Court after 
coming into force of Saurashtra Gharkhed Ordinance 
—Mamlatdar has no jurisdiction to mike order under 
Ordinance 22 of 1948 nor has the jurisdiction to 
decide the question by virtue of S. 70 of Gharkhed 
Ordinance — Saurashtra Mamlatdars Courts Ordi¬ 
nance (52 of 1948), S. 6L (1). (1952) 5 Sau L R 67 
(DB). 

SECTION 80 


As the word ‘proceedings’ in S. 37 of the Gharkhed 
Ordinance, has to he construed to include an appeal 
there is such exclusion of the right-of appeal by 
necessary intendment, if not by express words of the 
section which affects the appeals pending at the 
time ot issuing the notification under S. 35, taking 
over the management of the estate concerned. Such 
an appeal has, therefore, either to be stayed or dis¬ 
missed under S. 37. 

Where the debt for the recovery of which a suit 
is filed is realisable from the estate taken under 
management under the Gharkhed Ordinance, the 
mere fact that the debt is recoverable also from the 
person and the moveable propeity of the deceased 
debtor in the hands of his heirs and legal representa¬ 
tives is not sufficient to remove the bar imposed by 
3. 37 of the Ordinance in respect of continuing the 
proceeding pending in Civil Court. The words of the 
section are quite clear. Since the word ‘proceedings’ 
in S. 37 includes ‘appeals’, the operation of S. 80 (2) is 
saved by the express provision contained in S. 37 
including appeals and all proceedings pending in 
Courts have to be stayed or dismissed. AIR 1953 Sau 
77 (79,80) (Pt C) (Prs 5,8) (DB). 

SECTION 61 

-S. 61 —Words ‘or not’—Expression means ‘or not 

a tenant’ and does not include every possible rela¬ 
tionship—(Words and Phrases—‘Or not’). AIR 1955 
NUC (Sau) 974 (DB). 


-S. 80 (3) — Effect of, indicated. See Saurashtra 

Land Reforms Act (25 of 1951), S. 1. AIR 1955 NUC 
(Sau) 974 (DB). 

-S. 80 (2)—iNotification under S. 35—Effect of, on 

pending appeal—Appeal has got to be stayed or dis¬ 
missed. See Tenancy Laws — Saurashtra Gharkhed 
Tenancy Settlement and Agricultural Lands Ordi¬ 
nance (41 of 1949), S. 37. AIR 1953 Sau 77 (DB). 

— SXURASHTRA LAND REFORMS ACT (25 of 
1951) 

PREAMBLE 

8-Pre. — Constitution of India, Art. 31 A — Ab¬ 

sence of express provision for vesting of estate in 
State —Ss. 31, 36 and 39 of Saurashtra Land Re¬ 
forms Act, 1951 show that the estate of Girasidar is 
acquired by the State and vests in the State—The law 
is covered and saved under Art. 31-A of the Consti¬ 
tution. See Constitution of India, Art. 31A. AIR 
1952 Sau 114 (SB). 

8-Pre.—Constitution of India. Art. 31-A—Acqui¬ 

sitions of estate contemplated by Saurashtra Laad Re¬ 
forms Act, 1951 is of whole estate — The abolition of 
Girasi system and vesting the lands in the occupants 
under the State and extinguishment of Girasdar’s 
rights on payment of compensation provided for 
under the Act makes it a valid law under Art. 31-A 
of the Constitution. See Constitution of India, Art. 
31A. A I R 1952 Sau 114 (SB). 
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TENANCY LAWS—Saurashtra Land Reforms Act (1951), Preamble 


•_Pre. — Constitution of India, Arts. 31 (2) and 

31.A — Saurashtra Land Reforms Act, 1951, is for 
public purpose. See Constitution of India, Art. 31 (2). 

AIR 1952 Sau 114 (SB). 

SECTION 1 

—S. 1 — Suit for ejectment on the ground that 
r tenancy ceased before the Ordinance -11 of 1949 
came into force—Jurisdiction of Civil Court cannot be 
barred onlv by showing that the case falls within the 
GharkhedOrdinance—Civil Courts are entitled to enter 
into the question whether on the date of the Ordi¬ 
nance the defendant was a tenant and consequently 
whether their jurisdiction was barred. See Tenancy 
Laws—Saurashtra Gharkhed (Tenancy Settlement and 
Agricultural Lands) Ordinance (41 of 1949). S. 80 (3) 
-Effect of. AIR 1955 N U C (Sau) 974 (DB). 


SECTION 2 

-S, 2—Bombay Mamlatdar Courts Act (2 of 1906)• 

S. 5—Question falling under Land Revenue Act—No 
jurisdiction in Mamlatdars Court — Person not en¬ 
titled to possession under Land Revenue Code — Bar 
of jurisdiction of Civil Court and Mamlatdar’s Court 
does not operate. See Bombay Mamlatdar Courts Act 
(2 of 1906), S. 5. (1963) 4 Guj L R 182. 


—S. 2 (15)—Status similar to that of Girasdar does 
not exist. 8 Sau L R 70 : AIR 1955 Sau 80 (82) (Pt A) 
(Pr 5) (DB). 

—S.,2 (15)—Tenancy Laws — Saurashtra Barkhali 
Abolition Act (1951), S. 2 (i>—Petitioner owning lands 
under jerait tenure — Income of lands enjoyed by 
petitioner — Some lands mortgaged in part — Lands 
descending from mother-in-law to daughter-in-law— 
No Salami or quit rent paid — Petitioner held was 
oarkhalidar and not Girasdar. See Tenancy Laws — 
Saurashtra Barkhali Abolition Act (20 of 1951), S. 2 
(1). A I R 1955 Sau 80 (DB). 

-—-S. 2 (15)—Definition of girasdar if ultra vires as 
offending Art. 14 of Constitution - (Constitution of 
India, Art. 14). 


n °!| true that S. 2(15) vests in the Covernme 
ntettered power to make arbitrary discriminate 
nor a gaiD j t , s true t0 say that it resu j ts - n makjt 

Arf i^'^Hunnation, and for that reason infring 

daHnVo Constitution. The definition of Cira 

7fi - a 1 o 5 c L ,S c D0t A heref0re ultra vires - 8 Sau L 
70 . A I R 1955 Sau 80 (85) (Pt G) (Pr 12) (DB). 

u 6 (b) ’ 62 -Jurisdiction of Civ 

“WsVN°i? C(Sa»7 sa,isfies de6 " 


SECTION 3 

See Con7tUu[i 0 nn 0 nf a T r J? ati ? g to “ No interferer 
195 (DB). 1 f India * Art * 220 - A I « 1953 1 

t7s S 65 m'mS!r»? ? ?L rides Act 30 of 1950 “ Pros 

1950. Sea TW^ 0 g r V6D e ® ect in s P ite °f Act 3C 

SECTION 5 

individual owning « ® Proviso must mean 

membeis oflfZlv 1 IS 0 , 0 ! more villa 8« and 
estate and 3 d ! v ‘ a ^ each other in fo 
them are jointly heM ^ 0 ^ ft e Properties held 

‘SJRkWffS .S * 


SECTION 12 

-Ss. 12, 13 and 4G (e)—Applicability—‘Terminat¬ 
ed under S. 12 in S. 46 (e)—Meaning’. 

The institution of a proceeding is provided for by 
$ 13 and not by S. 12 which merely prescribes the 
conditions on which the tenancy may be terminated. 
The words “terminated under S. 12” in S 46 (e) 
simply mean that it may be terminated on the grounds 
stated in S. 12 and not that the termination is^ to 
place under the said section. Tne proceeding is a 
composite proceeding and it cannot lie said that two 
proceedings are contemplated, on 1 under S. 12 and 
I he other under S. 13. 9 Sau L It 126 : A I R 1950 
Sau 44 (45) (Pt A) (Pr 2) (DB). 

-Ss. 12, 13, 18, 46 — Writ of certiorari against 

order of Revenue Tribunal lies only when it is with¬ 
out jurisdiction or when there is manifest error on 
record—(Constitution of India, Art. 226—Certiorari). 
A I R 1955 N U C (Sau) 4695. 

——Ss. 12, 13, 18. 46 — Relief against forfeiture of 
tenancy for non-payment of rent —Power of Mamlat¬ 
dar and Revenue Tribunal indicated. AIR 1955 
N U C (Sau) 4695. 

SECTION 13 


-Ss. 13, 13-A — Applicability—Mamlatdar calling 

upon tenant to pay arrears of rent within fifteen days 
—Arrears not paid—Application for ejectment—Pay¬ 
ment of arrears during pendency of application — 
Discretion of Mamlatdar—Tenancy Laws — Bombay 
Tenancy and Agricultural Lands Act (87 of 1948), 
S. 29). (1958) 60 Bom L R 1200: ILR (1959) Bom 50. 

—*Ss. 13, 12 and 46 (e) — Institution of proceeding 

is provided for by S. 13 and not by S. 12-Words 

‘Terminated under S. 12" in S. 40 (e) — Meaning — 

(Words and Phrases). See Tenancy Laws—Saurashtra 

^™* eforms Act < 25 o{ 1951 )> s -12. A I R 1956 Sau 
44 (DB). 

——S. 13-Non-payment of arrears within 15 days— 
Mamlatdar’s duty to make order of ejectment. 

Section 13 empowers the Mamlatdar to require the 
tenant to pay the arrears within 15 days, and if such 
rne j l l made, the Mamlatdar will not pass an 

order determining the tenancy and will say that the 

tenancy had not been terminated with the’result that 
the Girasdar will not be permitted to eject the tenant, 
Hut, if such payment is not made, the Mamlatdar has 

no option and it is incumbent upon him to make an 

AffMOW?? 1 l C 1 290 1 9 Sflu L R 120 r 
AIR 1956 Sau 44 (45) (Pt B) (Pr 2) (DB). 

s - 1 3—Power of condonation of termination of 

by glv l ng n ot * c e of payment within fifteen 
days Of rent and cost to the appellate Court, whether 

Sau 44 SSrtpfc) fp? e s, a (DB, Uth0rity> 1958 

Aonaaffl^. r ent - Paid during pendency of appeal— 
Appeal dismissed and decision confirmed by Revenue 

Tribunal-High Court should not interfere with order 

Art 226° AIR 195 U e n s ' ^ e M £°“ sti,ution of india, 
Art. 4Z0. AIR 1956 Sau 44 (46) (Pt D) (Pr 4) (DB) 

pSSSSHrssF 

S.T 2 . air 1955 r N L UC^S R au)°«95 ACt (25 °' ^ 

N a u L C( d Sa B uMe95. ACt 125 ° f * JUKWS5 
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TENANCY LAWS—Saurashtra Land Reforms Act (1951), S. 13-B 
SECTION 13-B 


^-Ss. 13-B and G2 — Debt coming within scope of 
S. o (h) must not have been barred by limitation. See 
Oebt Laws—Saurashtra Agricultural Debtors’ Relief 
Act (23 of 195-1), S. 3(h). AIR 1964 Cuj 122. 

SECTION 14 

'Ss. 14 and 1G — Applies to dwelling house occu¬ 
pied by agricultural labourer—Notification No. R. D./ 
10/1354, dated 14-5-1952. AIR 1955 N U C (Sail) 
5044, 

SECTION 16 

“ ;S. 1G— Applicability to agricultural labourer— 
Agricultural labourer is distinct from a tenant con¬ 
templated by S. 16 and reading Ss. 16 and 14 together 
it is clear that agricultural labourer need not also be a 
tenant to claim the benefit of the Act. Notification 
No. R. D./10/1354. dated 14-5-1952 makes S. 14 
applicable to cases of dwelling houses occupied by 
mere agricultural labourer. A I R 1955 NUC (Sau) 
5044. 

SECTION 18 

~—Ss. 18, 19, 32 (b) and 39—Landlord declared 
girasdar—Rights of tenants if preserved—Girasdar 
applying for Gharkhed land—Rights of tenants, if 
extinguished—Right of Government to impose condi¬ 
tions on girasdar. (1959) 61 Bom L R 44 i ILR (1959) 
Bom 6G2. 

-S. 18—Relief against forfeiture of tenancy for 

non-payment of rent — Power of Mamlatdar and 
Revenue Tribunal. See Tenancy Laws—Saurashtra 
Land Reforms Act (25 of 1951), S. 12. AIR 1955 NUC 
(Sau) 4695. 

— S. 18—Writ of certiorari against order of Reve¬ 
nue Tribunal—When lies. See Tenancy Laws— 
Saurashtra Land Reforms Act (25 of 1951), S. 12. 
AIR 1955 NUC (Sau) 4695. 

SECTION 19 

-S. 19—Allotment of gharkhed land to girasdar — 

His undivided interest has to be taken into account. 
AIR 1955 NUC (Sau) 739 (DB). 

SECTION 21 

9 —Ss. 21, 22, 24—ConsMtuton of India, Art. 14 — 
Classification of Girasdars into A, B and C class— 
Allotment of lands to them is not discriminatory. 
See Constitution of India, Art. 14. A I R 1952 Sau 
114 (SB). 

SECTION 22 

-S. 22—Rules under Act, Rr. 51 and 52—S. 22 (d) 

and Rr. 51 (2) and 52 are subject to S. 22 (b) and 
come into operation only on requirements of S. 22 (b) 
being fulfilled. AIR 1955 NUC (Sau) 4360. 

-S. 22 (b)—Admission of tenant which offends 

against S. 22 (b), Saurashtra Land Reforms Act itself 
cannot operate against him — Court cannot act upon 
such decision—If it does so act its order is contrary 
to law. See Evidence Act (1872), S. 17. AIR 1955 
NUC (Sau) 4360. 

•-Ss. 22, 21, 24—Constitution of India, Art. 14- 

Classification of Girasdars into A, B and C class— 
Allotment of lands to them is not discriminatory. 
See Constitution of India, Art. 14. AIR 1952 Sau 114 
(SB). 

SECTION 23 

-S. 23 (c)—Decision of Revenue Tribunal under 

S. 23(c)-Ordering Gharkhed to be allotted to parties 
separately on the ground that partition by metes and 
bounds was proved — Case does not call for interfer¬ 
ence. See Constitution of India, Art. 226. AIR 1955 
NUC (3au) 1459 (DB). 


SECTION 24 

© 24, 21. 22—Constitution of India, Art. 14 — 

Classification of Girasdars into A, B and C class— 
Allotment of lands to them is not discriminatory. See 
Constitution of India, Art. 14. AIR 1952 Sau 114 
(SB). 

SECTION 39 

-S. 39 —Not ultra vires as contravening Art. 31 of 

the Constitution—(Constitution cf India, Art. 31). 60 
Bom L R 1191 : ILR (1958) Bom 41 : AIR 1959 Bom 
43 (45) (Pt A) (Pr 6) (D B). 

SECTION 44 

-S. 44 (3) and Notification of Bombay Govern¬ 
ment D/- 12-12-1958 — Notification operating 
retrospectively—Clear evidence of intention ot Legis¬ 
lature-Notification not ultra vires—S. 44 (3) does not 
confer unlimited and unfettered powers — Not ultra 
vires—Constitution of India, Art. 14 — Interpretation 
of Statutes—Principles of. (1960) 1 Guj H C R 9 : 
(1960) 1 Cuj L R 45. 

SECTION 46 

-Ss. 46 (e) and 12, 13 — Institution of proceeding 

is provided for by S. 13 and not by S. J 2—Words 
“Terminated under S. 12“ in S. 46 (e). See_ Tenancy 
Laws — Saurashtra Land Reforms Act (25 ot 1951), 
S. 12. AIR 1956 Sau 44 (DB). 

-S. 46—Writ of certiorari against order of Revenue 

Tribunal—When lies. See Tenancy Laws—Saurashtra 

Land Reforms Act (25 of 1951), S. 12. AIR 1955 
NUC (Sau) 4695. 

-S. 46 — Relief against forfeiture of tenancy for 

non-payment of rent — Power of Mamlatdar and Re¬ 
venue Tribunal. See Tenancy Laws—Saurashtra Land 
Reforms Act (25 of 1951), S. 12. AIR 1955 NUC 
(Sau) 4695. 

-S. 46 (b) — Jurisdiction of Civil Court when 

barred. See Tenancy Laws — Saurashtra Land Re¬ 
forms Act (25 of 1951), S.2 (30). AIR 1955 N U C 
(Sau) 4691. 

SECTION 52 

-S. 52 (l) (a)—Admission of tenant which offends 

against S. 22 (b), Saurashtra Land Reforms Act itself 
cannot operate against him — Court cannot act upon 
such decision—It it does so act his order is contrary 
to law. See Evidence Act (1872), S. 17. AIR 1955 
NUC (Sau) 4360. 

-S. 52—Powers of the Revenue Tribunal — It can 

revise orders of Collector or Deputy Collector when 
they are contrary to law or when there is failure to 
determine material issue—Order of remand by 1 ribu- 
nal — Order of Deputy Commissioner set aside. AIR 
1955 NUC (Sau) 3457. 

SECTION 61 

-S. 61 — Bombay Mamlatdars’ Courts Act (2 of 

1908), S. 5 — Question falling under Land Revenue 
Act—No jurisdiction in Mamlatdars’ Couit — Person 
not entitled to possession under Land Revenue Code 
—Bar of jurisdiction of Civil Court and Mamlatdars 
Court does not operate. See Bombay Mamlatdar 
Courts Act (2 of 1908), S. 5. (1963) 4 Guj L R 182. 

SECTION 62 

-S. 62—Mamlatdars’ Courts Act (2 of 1906), S. 5— 

Question falling under Land Revenue Act—No juris¬ 
diction in Mamlatdars’ Court—Person not entitled to 
possession under Land Revenue Code — Bar of juris- 
diction of Civil Court' and Mamlatdars’ Court does 
not operate. See Mamlatdars’ Courts Act (2 of 1906), 
S. 5. (1963) 4 Guj LR 182. 
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TENANCY LAWS— Saurashtr; 

_S, 62 — Jurisdiction of Civil Court when barred. 

Tenancy Laws — Saurashtra Land Reforms Act 
(25 of 1951), S. 2 (30). AIR 1955 N U C (Sau) 4691. 

SECTION 65 

_S. 65 — Error of law relating to S. 3 — No inter¬ 
ference. See Constitution of India, Art. 226. AIR 
1953 Sau 195 (DB). 

_S, 65-Proviso—Effect of. See Tenancy Laws— 

Saurashtra Gharkhed Tenancy Settlement and Agri¬ 
cultural Lands (Amendment) Act (30 of 1950), 5. 2. 
AIR 1953 Sau 195 (DB). 

-SAURASHTRA PROHIBITION OF LEASES OF 
AGRICULTURAL LANDS ACT (23 of 1953) 

SECTION 4 

—Ss. 4 (1), 4 (2), 5 and 6 — Scope of S. 4 (2)— 
Lease not registered under S. 4 (1)—Lease not ren¬ 
dered void for all purposes—Penalty in S. CJ, however 
attracted, (i960) 1 Guj L P» 5. 


t Land Reforms Act (1951), S. 62 18 

Settlement and Agricultural Lands Ordinance (41 of 
1949) and the proceedings to recover land from the 
tenant are, therefore, governed by the provisions of 
the latter Ordinance and not by the Mamiatdars 
Courts Ordinance 194S. Under S. 01 of the Ordinance 
41 of 1949 though the Mamlatdar cau decide all ques¬ 
tions mentioned in that section, he cannot act under 
the Mamiatdars’ Courts Ordinance, 1948, in such pro¬ 
ceedings. AIR 1951 Sau 23 (23) (Pr 2) (DB). 

SECTION 7 

-S. 7—Tenancy Laws—Saurashtra Gharkhed Ten¬ 
ancy Settlement and Agricultural Lands Ordinance 
(41 of 1949), S. 70—Bar of Civil Court jurisdiction — 
Proceedings under old Ordinance 22 of 194S not 
complete when new Ordinance 41 of 1948 came into 
force—S. 70 bars Civil Court’s jurisdiction— Only re¬ 
medy is to continue proceedings under Ordinance. 
See Tenancy Laws — Saurashtra Gharkhed Tenancy 
Settlement and Agricultural Lands Ordinance (41 of 
1919), S. 70 — Bar of Civil Court’s Jurisdiction. AIR 
1955 N U C(Sau) 974 iDB). 


SECTION 5 

-Ss. 5, 4 (1), 4 (2) and 6 — Scope of S. 4 (2) — 

Lease not registered under S. 4 (I) — i.ease not ren¬ 
dered void for all purposes—Lease granted or renewed 
in contravention of S. 5 is only void—Penalty in S. 0, 
however, attracted. See Tenancy Laws — Saurashtra 
Prohibition of Leases of Agricultural Lands Act (23 
of 1953), S. 4 (1). (1960) 1 Guj L R 5. 

SECTION 6 

^Ss. 6, 4 (1), 4 (2), 5 — Scope of S. 4 (2) — Lease 
not registered under S. 4 (1) — Lease not rendered 
void for all purposes — Lease granted or renewed in 
contravention of S. 5 is only void — Penalty in S. 0, 
however, attracted. See Tenancy Laws — Saurashtra 
Prohibition of Leases of Agricultural Lands Act (23 
of 1953), S. 4 (1). (I960) 1 Guj L R 5. 

SECTION 8 

——Ss, 8 and 17 — Scope — Lease — Termination by 
efflux of time—Right of occupant to evict tenant by 
law suit not barred — S. 17 does not apply in such 

S'-W , P ;C (1908), S, 9; T. P. Act (1882), S. 117). 
<iy6U) 1 Guj L R 5. 


SECTION 17 

Ss. 17 and 8 — Scope — Lease — Termination by 
elilux ot time—Right of occupant to evict tenant by 
law suit not barred — S. 17 does not apply in such 
case. See Tenancy Laws — Saurashtra Prohibition 

Agricultural Lands Act (23 of 1953), S. 6. 
tiyou) 1 Guj LR5. 

“n A R U n R i^ I JH^^ rt PR0TECTI0N OF TENANTS 
ORDINANCE (22 of 1948) 

SECTION 4 

—S. 4-Notice under, to vacate land by 1*4-1949- 
nf 1 Q 4 Q i ubs I e . qu f J ?, t . Ordinances 28 of 1949 and 41 

nance I948?n IC i bl,ty ^° f Mamiatdars’Courts Ordi- 
♦he l«n 4 t procee ? ID gs to recover possession of 
Tenanrv Laws - Saurashtra Gharkhed 

AgriCU,lUral Lauds °' dl - 

of lqSot!! S? 1 ? 8 under the Sau rashtra Ordinance (22 

Anril 194Q . ? V0r Passion of certain land on 1st 

leLe for glV ? n i° a J teoant who had taken it on 

the efW M * d P ? rlod and , the n( >tice could not have 

to !r “ inatlQg the tenancy as the Saurash- 

(28 of 1949 ? Postponement of Eviction Ordinance 

ttnui tohi ) i.fc d i C ? me int0 force ' the tenant con- 
nnues to be in lawful possession of the land even for 

the purpose of the Saurashtra Gharkhed Tenancy 


-S. 7 (2)—Appeal lies to Collector—No revision is 

provided. AIR 1955 N U C (Sau) 974 (DB). 


-SONEPUR STATE BHUMI BIDIII 

SECTION 5 

—Ss. 5 (4) and 15—Alienations enumerated in sec¬ 
tions are not illegal and void from its very inception— 
Until actual eviction is made or order is passed by 
Ruler, transaction is valid — AIR 1902 Madh Pra 117, 
Foil.—AIR 1950 Orissa 213, Rel. on. ILR (1964) Cut 
978 

SECTION 9 

-Ss. 9, 20 — Lease by gauntia without protected 

status—Whether, illegal—Suit for title and possession 
—Plea under S. 3 (1) (a) of Orissa Tenants Relief Act 
—Plaintiff whether gauntia with protected status— 
Onus of proof. See Tenancy Laws — Orissa Tenants 
Relief Act (5 of 1955), S. 3 (1) (a) — Evidence Act 
(1872), S. 101. (1963) 29 Cut L T 85 j I L R (1963) 
Cut 44. 

SECTION 15 

-S. 15—Alienation enumerated in sections are not 

illegal and void from its very inception—Until actual 
eviction is made or order is passed by Ruler, transac¬ 
tion is valid. Tenancy Laws—Sonepur Bhumi-Bidhi 
(Orissa), S. 5 (4). I L R (19G4) Cut 978. 




—-S. 20-Lease by gauntia without protected status 
-Whether, illegal—Suit for title and possession- 
Plea under S. 3 (1) (a), Orissa Tenants Relief Act- 
Plaintiff whether gauntia with protected status— 
Onus ot proof. See Tenancy Laws — Sonepur Statn 

flM«cS 44. S< 9 ‘ U963) 29 Cut L T 855 1 ** 

SECTION 21 

S. 21 (1) (b) — Suit for declaration of title and 
recovery of possession of land-Land was Jacir land 
-Outright sale prohibited - Any transfer also re- 
quired sanction of State or consent of superior land- 
iord-Such sanction or consent not obtained - Sain 
held void. (1964) 30 Cut L T 404. 5ale 


-—~ 
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TENANCY LAWS—Sonepur State Bhumi-Bidhi, S. 22 


s. 22 (b) — Conveyance of occupancv tenancy 
required to be signed by two persons — Consent of 
Gountia also required—Transaction held void for 
non-compliance with the conditions. (1964) 30 Cut 
L T 404. 

SECTION 23 

■-S. 23—Applicability and scope. 


paid—Property sold in execution of rent decree— Old 

tenant can maintain petition for setting aside sal« 
AIR 1955 N U C (Pat) I860 (DB). § as.ae sale. 

-SONT-H AL PARC ANAS SETTLEMENT REGU¬ 
LATION (3 of 1872) 

SECTION 3 


Under S. 23 of the Bhumi-Bidhi the plea of special 
limitation will arise only if a suit is brought by the 
heiis or successors of the man who surrenders the 
holding. \\ here the plaintiffs impeached the transac¬ 
tion on their own independent rights which they 
hao from their birth—the property being ancestral 
properly in the hands of one who executed the deed 
of surrender-the plaintiffs being neither the heirs 
nor the successors of such person the special limita¬ 
tion will not apply. (1957) 23 Cut L T 408. 

‘ “S. 23—“\ iolating the provisions of law provided 

in the Act” — For applicability of special period of 
limitation) the transfer must be voidable as contra¬ 
vening provisions of Bhumi-Bidhi—Transfer contra¬ 
vening law of Registration or transfer by Hindu 
father when there is no legal necessity — Special 
period of limitation has no application — (Hindu law 
-—.Alienation — Legal necessity). A I R 1955 NUC 
(Orissa) 221. 

—SONEPUR STATE BHUMI-BIDHI RULES 

RULE 10 


ri c S ;<? r Pepeal — (Constitution of India, Sch. V, 
Cl. 5 (2)) # 

The provisions of S. 3 of Regulation III of 1872 are 
implied y repealed as a result of the enactment of the 
bfth Schedule of the Constitution. The jurisdiction 
of the Bihar Legislature to legislate for the scheduled 
area of Sonthal Parganas cannot therefore be doubted. 
The Bihar Land Reforms Act is validly applicable to 
all portions of the Sonthal Parganas District, which 
have been declared to be Scheduled Area. 1953 B L 

JR 77 1 1 L R 32 Pat 119 : AIR 1954 Pat 159 (159, 
160) (Pt A) (Prs 3, 4) (DB). 


SECTION 9 

'S. 9 Scope—S. 9 contained merelv ihe power of 

th j S j. a j e Court t0 order ,hat a sett| ement be made 
and did not contain any power to transfer any area 
to municipality or to modify any record of rights 
prepared during the settlement See Sonthal Parganas 
Settlement Regulation (3 of 1872), S. 25. AIR 1962 
Pat 168 (DB). 

SECTION 11 


Br. 10, 12 — Effect — Tenancy Laws regarding 
transfer of occupancy holding already in force, 
how far affected by Order — Pending suits — Law 
governing. 

Suits pending on 31-12-1947 must be decided in 
accordance with the laws continued in force under 
sub.para (b) of para. 4 of S. 12 of the order. This 
means that the occupancy holding which is the sub¬ 
ject-matter of such suit shall be taken to be one free 
to be transferred in an ordinary manner. See Adminis¬ 
tration of Orissa States Order (1948), Paras. 10, 12. 
A I R 1951 Orissa 101 (DB). 

RULE 22 

-Br. 22 and 23—(Corrected up to August 1939)— 

Transfer of occupancy bolding without consent of 
Gountia—Validity of transfer—Rights of transferee 
—Tenancy Laws — Orissa Tenancy Act (2 of 1913), 
S. 31. 

Occupancy holdings are not inalienable, but are 
alienable under limited and specified circumstances, 
namely, for reasonable cause, as defined in note (1) to 
Clause (b) ol R. 22. If such reasonable cause exists, 
the other deficiencies of validating circumstances, 
such as consent, signature of Gountia or certificate 
by the Revenue Department as to its fitness, can bo 
removed on the mere asking for it. On the whole, 
till the transaction is set aside for absence of such 
reasonable cause in a suit at the instance of either 
the Gountia or the successor of an occupancy tenant 
or till so declared by the Revenue Department in a 
proceeding specifically drawn up for the purposes 
and carried on in the presence of the transferor, the 
transferee and the person entitled to avoid a transfer, 
the transaction binds the whole world including the 
parties or privies to it. This right of avoidance is 
exercisable by a suit within the period of limitation 
of two years, even though the person entitled to sue, 
be a minor at the time fixed for instituting the suit. 
17 Cut L T 27 : A I R 1951 Orissa 101 (103) (Pt A) 
(Prs 6, 7) (DB). 

-SONTHAL PARGANAS CIVIL RULES 

RULE 53 

—R. 53 — Transfer of tenancy — Mutution fee not 


-Ss. 11 aod 25-A—Decision of settlement Court- 

How far conclusive — Transfer of land by Hindu 
widow — Question of legal necessity or benefit not 
raised before Settlement Court — Question raised in 
subsequent suit not barred by res judicata. See Civil 
P. C. (1908), S. 11. AIR 1964 Pat 254 (DB). 

SECTION 24 

-S. 24—Scope — The true effect of a record of 

rights under S. 24 of the Regulation is not to create 
rights where none existed but simply to afford con¬ 
clusive proof, under S. 25 (I) of the Regulation, that 
such rights exist, by providing that the record, re¬ 
cording such rights, shall be the conclusive proof of 
them. 1957 B L J R 461: I L R 30 Pat 439. 

SECTION 25 

-Ss. 25, 27, 9 — Held, that S. 9 contained merely 

the power of the State Government to order that a 
settlement be made and did not contain any power 
to transfer any area to the municipality or to modify 
any record.of-rights prepared during the settlement. 
In the absence of any notification or any provision of 
law to show that the lands became transferable sub¬ 
sequent to their inclusion in Madhupur Municipality 
area, it must be held that they remained Don- trans¬ 
ferable. AIR 1902 Pat 168 (175) (Pt II) (Prs 14, 15) 
(DB). . 

-S. 25 —Record of rights — Conclusive — Nature 

and extent of—(Evidence Act (1872), Ss. 13. 35). 

The true scope and effect of S. 25 is that the rights 
and customs incident to the land as recorded in the 
record-of-rights shall be conclusive and shall not be 
called in question until a fresh settlement takes place. 
While the record-of-rights must be regarded as con¬ 
clusive to show the character of the land, it does not 
purport to determine the legal capacity in which the 
person for the time being in possession holds the 
land whether as a limited owner or as an absolute 
owner. It is purely a question of fact depending 
upon the circumstances of each case. I L R 30 Pat 
715:1957 Pat L R 187, 1957 B L J R 364 : AIR 1957 
Pat 482 (484) (Pt B) (Pr 8) (DB). 

-S. 25 (1) and (3)—Conflict between two record* 

of rights. 
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Section 25(1) has to be read with S. 25(3) of the 
Regulation. The true import of S. 25 (3i, is that if a 
revision of such Record of Rights, published under 
S. 24, and which has become final under S. 25(1), is 
undertaken, as contemplated by, and in terms of 
S. 25(3) then the previous record of rights auto¬ 
matically stands cancelled, if a contrary record ap¬ 
pears in the revision record, and, the revision Survey 
Record of Rights will be taken to be correct in every 
respect, and thus it prevails over the earlier record of 
Rights and will be conclusive proof of the rights 
therein recorded. 

Held, that on reading S. 25(3). along with paras. 3 
and 19 of Gantzer’i Final Report the record of 1904 
which represented the original settlement by 
Mr. Mopherson in 1904. must yield to the record of 
1932 which was the Record of Rights of the revision 
settlement by Mr. Gantzer, and, which was based ou 
the inter partes judgment of the Assistant Settlement 
Officer. 1955 B L J R 293, Disting. 1957 B L 1 R 461: 
IL R 36 Pit 439. 

-S. 25—Record of rights—Entries in — If conclu* 

live proof as to the rights and customs recorded 
therein—(Evidence Act (1872), S. 35). 

The combined effect of sub-ss. (1) and (3)ofS. 25 is 
that after a period of six months from the date of the 
publication of the record of rights of any village 
under S. 24, such record shall be conclusive proof of 
the rights and customs therein recorded and that it 
shall not be reopened until fresh settlement is made 
without the previous sanction of the Governor. No 
fresh settlement has been made since after the Revi¬ 
sion Survey and settlement made by Mr Ganizar.and 
therefore the record of rights published under S. 24 
in that settlement, namely, the abstract khatian jama- 
bandi must be regarded as conclusive on the ques¬ 
tion of the rights the plaintiffs have in the disputed 

the entry Lakiraj Jagirdar in serial 
No. 15 of the Abstract Khatian Jamabandi must be 
taken as conclusive. 1957 Pat L R 288. 

S. 25 — Settlement record - Conflict between 
previous and current record - Which prevails - 
(Evidence Act (1872), S. 35). 

r.,rr S anf mat,e ^ 0f « ^ th ® 8Vent ° f Conflict, the 
current record of rights must prevail upon the previ¬ 
ew? 1Coastru I ction of sub -ss- (1) and 
(JJ ot S. 2o, the statutory conclusiveness attaching to 

seHl/mfl 0 , d -° f ha i* C0D,inue " trash 

from?ub \ T J J T gal C0 L nse Quence flowing 

be reearld^l L ha i the last .Pushed records will 
win £ a • as , C0n8lusi vf and the previous records 

Pat L R 2«8 med t0 haV0 bee ° superseded b y it- 1957 

ime^ E j e o nc r A r r ( i o s f 72;f h s :\T4 Bar ,o ai - at ® 

character?Later tfn h ^ ld L ^ S as raiyati in 

to the village Durinv fhR fCha l ed ft® Lakhra J interest 

be desired that the S 1 ? t l em ? D 1 t operations 

but the lands , * and s should be bakshat lands 

to be raiyati lands amTthf^ ?i bak ' ht did not cease 
the usual rights^ Aer? n?Jf 8 * had 

by his di SC endants a suit wA?h alle ? a b° n °J the land 
of title and for possession br j Ug , ht . for declaration 
tion illegal anHik! fter declaring the aliena- 

Uou oSd ai&he 5? wh i“>“ the alienl 
tt ., .... “gainst the provisions of S. 27. 


(ii) that considering the intention or the benefit of' 
S the raiyati interest and the landlords* interest did 
not merge. 

(iff) that S. 27 contained an absolute bar against 
alienation andithe mere fact that previously certain 
other alienations were made would not remove that 
bar. 1956 B L J R 587 : 195G Pat L R 450. 

-S. 25 (1)-Entries in record of rights in Sonthal 

Parganas — Inference from — One of law not of fact. 
See Civil P. C. (1908), S. 100. AIR 1955 N U C (Pat) 
3987. 

-—S. 25—Record of rights—Entry as raiyati lands— 
Entry as bakasht malik in subsequent record—Entry 
did not create any right separate from that under 
earlier settlement. AIR 1955 NUC (Pat) 3957. 

SECTION 25*A 

——-S, 25-A — Civil P. C. (1908), S. 11 — Decision of 
settlement Court - How far conclusive — Transfer of 
and by Hindu widow-Question of legal necessity or 
beneht not raised before Settlement Court - Question 
raised in subsequent suit not barred by res judicata 
See Civil P. C. (1908), S. II. AIR 1964 Pat 254 (DB) 

SECTION 27 

© S. 27—Landlord and tenant—Tenant acquiring 
entire superior landlord’s intereit-Doctrineof merger 
-When operative-Appl.cability to case of raiyati 
holders in Saothal Parganas-Whether raivati inte* 

'2 after purchase is mixed question of law 

and fact—Civil P. C. (1908), Ss. 100 and 101. 

While the union of the superior and subordinate 

interests will not automatically cause a merger 
merger will be held to have taken place if the S 
tion (o merger is clear and not otherwise In the 
absence of any express indication of intention the 
Courts will proceed on the basis that tho i j 
no intention to merge if It w«??hb 

interests separate. In deciding the krtentio^o? the 
party the Court will have regard akn to K;I l the 
There are special features® 

thal Parganas which make it difficult for the IJ Ii 
merger to apply there tne Jaw of 

sSSrvSSSSWr* 

continuance or otherwise of raiyati interes?^^® 

is in effect no conflict between the eaHit,fL. rhere 

interest is « mixed qu«ltonof law a°dfacfT'd •t'- 5 ' 
to 610) (P r3 n,lV?kl8,0 2i R 22) 63 S C 605 


dictioifof Civli Cow-Mo ~. l ur 

transfer -C. P. Code (1908)%! 9 , aga,,,st ,n val 

th6' 1 D i S s i r ( i ct°t f h S () Hght V< to a evict U ti| e C “ r a I,1 r SS,0ner 

of' Z 'heirs 6 f fcr a! 

Tj l • . w * piu V iSlUilS UI Alt raiyat according to thV v JE! .with anoth 

by any Court, makeitohli^L r 0gnlzed a * val 
when a dispute arises as remrds tlfmi the Co1 
ignore transfers made K,? 1eti JJ e lands 

° In contravention of S. 27 { 


the land. Solar 2 th5 I? d 5®, was also the raiyat of 
he could not sell it * in . tere , st was concerned, 
viz.. th« !t so . far as the landlord’s interest 


viz., the right to receive^ 8 , the lindlord ’ s inte: 
oould sell it receive rent, was concerned, 


he 
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I*or the proper exercise of that obligation it is neces¬ 
sary for the Court to decide whether in fact the 
transfer on the basis of which one of the parties to 
the litigation bases his claim was really made in con¬ 
travention of S. 27 (1). If the Court is satisfied that 
there was such contravention the Court must neces¬ 
sarily proceed to dispose of the case on the basis that 
no title accrued to the transferee by such transfer. 
The objection that S. 27 (3) stands in the-way of the 
plaintiff’s getting relief in the civil Court cannot 
therefore succeed. Jyotish Thakur v. Tarakant fha, 
1963 B L J R 267 «(1963) Supp 1 S C R 13 : ILR 43 
Pat 139: AIR 1963 S C 6U5 (611) (Pt B) (Pr 24). 

-S. 27 — Transfer by a Raiyat—Plea of invalidity 

based on S. 27 of Santhal Parganas Settlement Regu¬ 
lation — Plea involves investigation of facts—Cannot 
be raised for the first time in second appeal. See C. P. 
Code (1908), Ss. 100-101. AIR 1964 Pat 254 (DB). 

-S. 27 — Scope. See Sonthal Parganas Settlement 

Regulation i3 of 1872), S. 25. AIR 1962 Pat 168 (DB). 

-S. 27—Scope — It ultra vires — Constitution of 

India, Arts. 19 (1) (f), 19(5). 

The restrictions regarding transfer of holdings laid 
down in S. 27 of Regulation 3 of 1872, were reason¬ 
able. The section is not therefore ultra vires and is not 
opposed to Art. 19 (1) (f) read with Art. 19 (5). A 1 P* 
1961 Pat 276 (276, 277) (Prs. 11, 12). 

-S. 27 (1) -Grant of lease expressly prohibited by 

S. 27 —Possession of lessee is that of trespasser- 
possession for twelve years in open assertion of 
permanent tenancy rights—Lessee acquires rights of 
permanent tenancy by prescription — Payment of 
rent by lessee—No bar to acquisition of rights by 
prescription. 1961 B L J R 714. 

- S. 27—Order of eviction—Validity — Declaration 

as to—Jurisdiction of civil Court. See Tenancy Laws 
—Sonthal Parganas Tenancy (Supplementary Provi¬ 
sions) Act (14 of 1949), Ss. 20 (5) and 63. 1957 BLJR 
820. 

_S. 27—Possession under invalid lease—Character 

of—If adverse. See Transfer of Property Act (1882), 
S. 105. 1957 BLJR 820. 

_S. 27—Suit for possession of lands based on title 

on the ground that sale of it was in contravention of 
S. 27 of Santhal Paraganas Settlement Regulations 
and defendants were mere trespassers — Held the 
plaintiffs were not estopped from pleading that sale 
was contrary to law—There can be no estoppal 
against statute. See Evidence Act (1S72), S. 115. 1957 
Pat L R 288. 

_S. 27 (3) — Scope — Jurisdiction of Civil Court 

to evict transferee — If ousted (C. P. Code (1908), 
S. 9). 

Sub-section (3) of S. 27 of the Regulation only vests 
a discretion in the Deputy Commissioner to evict the 
transferee. It is not at all obligatory upon him to 
evict all transferees. A statute which invests the 
Deputy Commissioner with limited power which may 
or may not in his discretion be exercised having 
regard to the circumstances of each case cannot take 
away the jurisdiction of the Civil Court under the 
general law. 1957 Pat L R 288. 

_S. 27 —Scope—Holder of Raiyati land purchasing 

lakhraj interest in village — In next settlement land 
recorded as bakasht Malik - Presumption — No 
merger of rights—Bar to alienate interest. See Tenancy 
Laws— Santhal Parganas Settlement Regulation (3 of 
1872). S. 25. 1956 BLJR 587. 

_S. 27—Transfer of Property Act (1882), S. ill 

(d)—Doctrine of merger—Doctrine may be applied to 
Santal Parganas — Raiyat acquiring landlord’s right 
—There can be no merger—Merger takes place where 
tenant acquires immediate reversion—Santal Parganas 


Settlement Regulation (3of 1872)—(Merger—Doctrine 
of). See Transfer of Property Act (1882), S. Ill (d) 
AIR 1955 NUC (Pat) 3987. 

-SONTHAL PARGANAS TENANCY (SUPPLE¬ 
MENTARY PROVISIONS) ACT (14 of 1949) 

SECTION 5 
-S. 5—Applicability. 

Section 5 which relates to the appointment of a 
Pradhan for first time with respect to any khas 
village does not apply to the case of a subsequent 
appointment. 1965 BLJR 674 : ILR 45 Pat 658. 

SECTION 12 

-Ss. 12, 20 (4)—Applicability— Classification of 

raiyats—Not exhaustive— Kamat land settled urder 
S. 6 of Bibar Act of 1950—Holders are raiyats. 1958 
Pat L R 237. 

SECTION 20 

-S. 20 —Possession under invalid lease—If adverse. 

See Transfer of Property Act (1882), S. 105. 1957 
BLJR 820, 

-S. 20 (5)—Scope of — Deputy Commissioner’s 

powers. 

By enacting S. 20 (5) the Act purports to enlarge 
the powers of the Deputy Commissioner by vesting 
in him a discretion to evict transferee even when he 
has been in possession for more than 12 years which, 
under the Regulation No. 3 of 1872, he was not com¬ 
petent to do. 1957 BLJR 820 i 1957 Pat L R 441. 

-Ss. 20 (5) and 63—Order of eviction. 

Validity—Declaration as to—Jurisdiction of civil 
Court—(Tenancy Laws—Santhal Parganas Settlement 
Regulation (3 of 1872), S. 27). 1957 BLJR 820 : 1957 
Pat LR 441. 

SECTION 32 

-S. 32 — Land settled by landlord with defendant 

first party—Order made by Commissioner not to settle 
land with plaintiff — Suit by plaintiff for declaration 
without praying for consequential relief — Suit held 
barred — Civil P. C., O. 7, R. 7 held not applicable— 
Circle officer held could no more settle land with 
plaintiff. See Specific Relief Act (1877), S. 42, Proviso. 
1961 Pat L R 83. 

SECTION 53 

-S. 53 (6)—Retrospective Operation-Settlement of 

land acquired under S. 25 of Regulation II of 1880 
prior to coming into force of Act — Power to order 
restoration. 1959 B L J R 95. 

-SONTHAL PARGANAS TENANCY (SUPPLE¬ 
MENTARY) RULES (1950) 

RULE 3 

-Rule 3. Form A and Sell. V, Para. 1 - Appoint¬ 
ment of Fradban—Deputy Commissioner must satisfy 
himself whether appointee was acceptable to jama* 
bandi raiyats. 

The appointment of a pradhan has to be made by 
the Deputy Commissioner in conformity with the 
opinion of the jamabandi raiyats. 

Before appointing a Pradhan, therefore, the most 
important thing for him is to satisfy himself whether 
the man who was g >ing to be appointed as a pradhan 
was acceptable to the jamabandi raiyats or uot. 

The lands of a village consisted of only of two 
Jamabandis. All the Jamabandi raiyats belonged to a 
family the members of which were appointed i ra- 
dhans in succession. The respondent who sougnt 
appointment as a pralhan was the son of the last 
deceased pradhan, while the petitioner was the son 
of the second Pradhan. All jamabandi raiyats gave 
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their consent in favour of the petitioner. The Deputy 
Commissioner, however, appointed the respondent as 
the pradhan. 

The use of the words ‘‘elect a village Headman” in 

R. 3, Form A gave a clear indication that the appoint- 
mentof the headman was by way of election by the 
raiyats of the village. Inasmuch as the Deputy 
Commissioner never cared to take into consideration 
the views of the Jamabandi raiyats who were in 
favour of the petitioner and against the respondent, 
his order was bad in law. 1965 B L J R 674 :1 L R 
45 Pat 668. 

-SOUTH CANARA CULTIVATING TENANTS 
PROTECTION ACT (Mad. Act 6 of 1954) 

SECTION 2 

-S. 2 (c)—Land found appurtenant to building — 

Claim to benefit — Debt Laws — Madras Indebted 
Agriculturists Temporary Relief Act (5 of 1954), 

S. 2 (c). 

The claims under both Acts 5 and 6 depend upon 
the question whether the debtor was cultivating 
‘land’ within the meaning of that term as defined by 
those Acts. The crux of that question would in both 
cases depend upon whether the building in the land 
was appurtenant to the land or the land was appur¬ 
tenant to the building. Therefore, where the land is 
found appurtenant to the building as regards Act 5 of 
1954, the debtor cannot claim the benefit of Act 6 of 
1954 either. 1957 Ker L T 1030. 

SECTION 3 


SECTION 33 

-—Ss. 33, 202—Application presented before issue of 
notice — All landlords not impleaded — On receipt 
of notice application amended within two months— 
Original application held validated. I L R (1955) 7 
Assam 475 : AIR 1956 Assam 97 (98) (Pr 5) (DB). 

-Ss. 33 and 147 (1) (e)—“Incident of tenancy” — 

Dispute covered by S. 33, if relates to incident of 
tenancy. 

Section 33 deals with the pre-emptive right of a 
landlord. That right can be exercised against a trans¬ 
feree. The disputes directly covered by S. 33 would 
not normally relate to any incident of the tenancy. It 
is however possible that in cases covered by S. 33 
some question as to the incident of a tenancy may 
crop up incidentally. Even that need not necessarily 
convert the entire dispute into a matter which sub- 
cl. (e) of cl. (1) of S. 147 would cover. ILR (1950) 2 
Assam 441: AIR 1950 Assam 168 (169) (Pt A) (Pr 4) 
(DB). 

SECTION 34 

-S. 34 as amended in 1943 — Applies only to usu¬ 
fructuary mortgages — Usufructuary mortgage with 
personal covenant—Held it is anomalous mortgage — 
Suit for redemption on mortgage money under T. P. 
Act maintainable if redumption not barred—Agree¬ 
ment of sale in favour of mortgagee — Effect—Mort¬ 
gagee could sue for sale of property at any time after 
the expiry of the period fixed for repayment (T. P. 
Act (1882), Ss. 58, 60). ILR (1955) 7 Assam 489 , 
AIR 1956 Assam 17 (18, 19) (Pt B) (Prs 8, 10) (DB). 


• —S. 3 (3) (a)—Deposit of ‘Rent’—Rent payable in 
instalments — Single deposit after all instalments — 
Single deposit after all instalments have fallen due — 
Sufficiency. 

Section 3 (3) (a) of the Act speaks of (he deposit of 
rent’ and does not speak of each instalment thereof. 
The clause contemplates again a single deposit and 
not a series of deposits. It would appear therefore 
that a single deposit alone is called for even when 
there are more than one instalment of rent due and 
such deposit should be after the date of the last in¬ 
stalment i.e., when all the instalments have accrued 

STlhh^j. 1957 34S.AIR 

-SUNDERGARH STATE RULES 

-Bhogra land—Transfer oF — Arrangement by co- 

SEJff Possession amongst themselves 

permissible. AIR 1955 N U C (Orissa) 6083. 

sSfRif a&'METo7Al.Sr - 

SECTION 4 

sattin* for re i ec tment against tenant-Tenant 

he was in 2, Cy rlght in house must P rove that 
period of*12 v^ 5 US Passion of the same for a 

sUtelnti fAn p ?°J, to Institution of suit - Mere 

( L P«, 4 A “' 

-SYLHET TENANCY ACT (11 of 1936) 

SECTION 3 

? 01 - Ra ‘y*t holding Homestead 

EVol. 14.3 Fn.D. 2 . 


SECTION 147 

-S. 147 — Second appeal. 

Obiter.—No second appeal can be competent when 
the order not being a decree within the meaning of 
S. 147 is not appealable at all. I L R (1950) 2 Assam 
441 : AIR 1950 Assam 168 (169) (Pt B) (Pr 6) (DB). 

SECTION 202 

— Ss. 202, 33—Application presented before issue 
of nolice — All landlords not impleaded—On receipt 
of notice application amended within two months — 
Original application held validated on date of amend, 
ment. See Tenancy Laws—Sylhet Tenancy Act (U of 
1936), S. 33. AIR 1956 Assam 97 (DB). 

—TANIORE TENANTS AND PANNAIYAL (PRO¬ 
TECTION) ACT (14 of 1952) 

PREAMBLE 

—-Pre. — Tenant dispossessed from land to which 
Madras Act (14 of 1952) applied before amendment 
of S. 4 of Madras Act (25 of 1955) by Act (14 of 
1958)—Right to claim benefit of S. 4. If dispossession 
was on 6-9-1958, i e.. sometime before coming into 
operation of the Madras Act 14 of 1956 in regard to 
areas to which Madras Act 14 of 1952 applied the 
tenant cannot claim benefit of S. 4 (5i of Act 25 of 

CuUi S a ?K g Tenants Protection 
Act (25 of 1955) (as amended by Act (14 of 19=Sfln 

S. 4, Expl, 2. (1958) 71 Mad L W 689. )h 

- p . ,e i — Scope and effect of — Does not imnhVdlv 

offect fnd 9 t aD > m 1 of Madras Estates Lamf Act— 
°te operation. See Tenancy Laws 

UBMWnj2 MadlJ mT Pr0teCti0D Acl 125 0f 

wSs* *m ~ (Consti,uti ™ 

A' ot is directly covered by Entry 18 in Lkf o 

sense bnt as extending:, all ancillary or su'SldUry 
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matters which could fairly and reasonably be said to 
be comprehended in it. Tenants continuing in pos¬ 
session after the termination of the lease are termed 
tenants at will and with reference to them the 
legislation falls within the terms of Eotr> 18 even 
strictly construed. Even as regards tenants who had 
vacated, the right to reinstatement will be ancillary 
or a subsidiary matter arising out of tenancy and 
would be within the terms of the Entry, liberally 
interpreted. In any event, that will be legislation 
relating to land. (1953) 2 ML J 325: 66 Mad L VV 
714 : 1LR (1953) Mad 1114 : AIR 1954 Mad 51 (62) 
(Pt D) (Pr 25) (DB). 

SECTION 2 

—S. 2 (d) and (g)—Expressions 'cultivating tenant’ 
or ‘tenant’—(Words and Phrases—‘Cultivating tenant’ 
or ‘tenant’). 

In order that a person should be a 'cultivating 
tenant’ or a ‘tenant’, firstly he should Dot be the 
owner of land and secondly he should hold the land 
under a tenancy agreement express or implied. It is 
not absolutely necessary lor the application of the 
section that the tenancy agreement express or implied 
should be directly with the owner of the land. In 
view of the definition of the word landowner’ given 
in S. 2(g), it may be that the tenincy agreement 
might be with some one who claims under the 
owner. A person who is in possession of land on 1st 
December 1951, without a tenancy agreement, ex. 
press or implied, but is a trespasser does not come 
under the definition cultivating ‘tenant’ or ‘tenant’, 
Therefore, to say that tenancy agreement express or 
implied must be with the person who owns lands is 
not correct. 1954 Mad WN 68: (1954) 1 MLJ 
277 i 67 Mad L W 88 : AIR 1954 Mad 805 (806) 
(Pr 4). 

SECTION 3 

-S 3 (b)—‘Land held by a landowner'—Meaning 

of—Words and phrases—‘Held’. 

Though the enjoyment of certain property is one 
of the incidents or ingredients constituting some of 
the bundle of rights flowing from holding property, 
still if a person has merely the right of enjoyment it 
would not be correct to say that he holds property. 

The phrase ‘land held by a landowner’ in S. 3 (b) 
has reference to land over which the land owner has 
ownership and not land which he holds in a fiduciary 
or other capacity, such as a trustee; or a guardian of 
an infant or committee of a lunatic. Case law re- 
viewed. AIR 1955 NUC (Mad) 694. 

SECTION 6 

—S. 6 (1) — Material date for determination of 
rights. 

The material date for the determination of the 
rights of the tenant and the land owner under S. 6(1) 
of the Act is the date on which the Tanjore Tenants 
and Pannaiyal Protection Act No. 2 of 1952 came into 
force, namely, 23rd August 1952, i. e., the same date 
on which tne subsequent Act is deemed to have 
come into force. (1956) 69 Mad L W 143 : (1956) 1 
M L J 373. 

_S. 6 (1) and (3) (b) — Once tenant is restored to 

possession, subsequent event does not aflect his right. 
(1956) 69 Mad L W 143 : (1956) 1 M L J 373. 

_Ss. 6 and 12—No contravention of Art. 19 (1) (f) 

_ Provisions can be upheld under Art. 19 (5) — 
(Constitution of India, Arts. 19 (1) (f) and 19 (5) ). 

In judging the reasonableness of Ss. 6 and 12 of 
the Act, it is necessary to bear in mind the state of 
emergency existing before the passing of the Act. 
(Growing tension between landowners, tenants and 
Pannaiyals in Tanjore, before the Act, traced). 


If what would otherwise be an invasion of the 
rights of a citizen under Art. 19 (1) (g) is reasonable 
and in the interests of the public, then all the re. 
quirements of Art. 19 (5) are sati-fied. It is not 
permissible to read into it a further restriction based 
on a scholastic interpretation of the meaning of the 
word ‘restriction’ that the legislation should be nega. 
tive in character. 

Ss. 6 and 12 are, having regard to their character 
as an emergency legislation of a temporary nature, not 
unreasonable and can be upheld under Art. 19 (5) of 
the Constitution and do not contraveae Art. 19 [1) (f). 
Case law referred. 

The legislation is intended to benefit generally the 
cultivating tenants and farm labourers. In an agri. 
cultural country like India, the tenants and iarm 
labourers form an important section of the public 
and therefore, a legislation intended to benefit them 
as a class must be held to be for tne benefit of the 
general public as required by Art. 19 (5). A public 
purpose does not cease to be such because it ulti¬ 
mately benefits individuals. (1953) 2 M L J 325 x 68 
Mad L W 714 i ILR (1953) Mad 1114: AIR 1954 
Mad 51 (57, 58, 60) (Pt A) (Prs 14, 15, 20) (DB). 

-S. 6 — There is no contravention of Art. 31 (2) 

of the Constitution —(Constitution of India, Art. 31(2) 
—Law conferring ownership on individuals). 

Art 31 (2) of the Constitution prohibits acquisition 
of title or taking of possession for a public purpose 
without payment of compensation. But the acqui¬ 
sition or taking of possession by whom, it does not 
mention. A reference to the relevant provisions of 
the Constitution clearly shows that it was only ac¬ 
quisition of title or taking of possession by the State, 
or Union that is dealt with in Art. 31 (2). 

Any law which confers rights of ownership or 
possession on individuals, the State it'elf not acquir¬ 
ing it, is not within the operation of Ar‘. 31 (2) and 
its validity must be determined only with reference 
to the terms of Art. 19 (l) (f) and Art. 19 \5). 

Section 6 of the Act does not contravene Art. 31(2). 
(1953) 2 M L J 325 : 66 Mad L W 714 « ILB (1953) 
Mad 1114 i AIR 1954 Mad 51 (60, 61) (Pt B) 
(Prs 22, 23) (DB). 

-Ss. 8 and 12—Are not arbitrary and discrimina¬ 
tory—(Constitution of India, Art. 14). 

Held, after examining the provision of Ss. 0 and 12 
that they are neither arbitrary nor discriminatory. 
(1953) 2 MLJ 325» 66 Mad L VV 714 : ILR (1953) 
Mad 1114 : AIR 1954 Mad 51 (62) (Pt C) (Pr 24) 
(DB). 

SECTION 7 

% —S. 7 — Constitution of India, Arts. 14, 19 (1) (f) 
and 5, 240; Sch. 7, List 2, Entry 18 — Extension of 
term of tenant of land beyond period fixed by con¬ 
tract — Is reasonable restriction on landlord’s right 
to hold properly —Tenancy Laws —Tanjore Tenants 
and Pannaiyal Protection Act (14 of 1952), Ss. < 
and 8 is valid—(Tenancy Laws—Madras Cultivating 
Tenants Protection Act (25 of 1955) (as amended by 
Act 14 of 1950)—Validity)-(Tenancy Laws—Madras 
Cultivating Tenants (Payment of Fair Rent) Act (24 
of 1950J-Validity. See Constitution ol India, Art. 14. 
AIR 1958 Mad 608 (FB). 

-Ss. 7, 6,13 — Applicability — Tenants inducted 

subsequent to 23-8’ 1952 —Bights of. 

The Act is applicable to and governs the rights as 
much of cultivating tenants in possession of their 
holdings on 23-8-1952 as of those who were inducted 
subsequently. There is no reason why, when the 
statute enacts terms in respect of persons, who are 
cultivating tenants between 1952-53 and 1957- 
persons who come in at an intermediate period ot 
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• * •* ' — The mere fact that certain rights are conferred' 

upon the tenants as from 1st December 1951 does not 
lead to the conclusion that the acts of those tenants 
subsequent to that date and prior to the passing ot 
the Ordinance or the Act should aiford grounds for 
eviction. That certainly is not the object of the 
legislature and the terms of S. 10 read with S. 0 do 
not warrant such construction. It is only the acts 
done by the tenants subsequent to the Act that entifle- 
the landlord to invoke the terms of S. 10. A ( R 1955' 
N UC (Mad) 1570 (DB). 


time should not have the benefit of the statutory 
terms subject, of course, to the termination of the 
statutory term after 1957.53. Tne primary purpose of 
the legislation was to put fetters upon the contrac¬ 
tual rights of the landholder, which according to the 
framers of the enactment, were beiog misused. The 
opening words of S. 7, viz , “every cultivating tenant” 
afford statutory protection to every cultivating 
tenant and a tenant is not the less a cultivating tenant 
within those words, because he was not in possession 
of the land on 23-8 1952 The language employed is 
perfectly general and is by no means restricted to 
conferring rights upon cultivating tenants in posses¬ 
sion on any particular date. (1957) 70 Mad L W 52 : 
(1957) 1 Mad L J 211. 

SECTION 8 

■S. 8 (2)—Bar of jurisdiction of civil Court—Suit 

arfporc nf ron f qnoinrf fanarsf » 


- kJt v uI J Ui OUlVsllUlj v 1 V_AJU| l -"OUll 

for arrears of rent against tenant — Tenant claiming 
benefits and remissions under the Act — Remedies 
provided by the Act not availed of — Civil Court had 
no jurisdiction to grant the reliefs claimed — Civil 
P. C. (1908), S. 9. See Tenancy Laws —- Tanjore 
Paonaiyal Protection Act (Hot 1952), S. 14 read 
with S. 3. 1962 Mad W N 334. 

• —S. 8 —■ Is valid. See Constitution of India, 
Art. 14, AIR 1958 Mad 608 (FB). 

SECTION 10 

— S *, 10 “Proceedings under-Applicability of Ss. 3 
(1) and 4 (l) of Madras Act 1 of 1955 — Do not apply 

!nrS roce ^ diogs under S - 10 of Madras Act (14 of 
i j j r ^^P e r a *'O n of S. 4(1) could not beer- 
eluded from the ‘ debt” constituted by the arrears of 
rent due by a tenant under Act (14 of 1952). See 
Debt Laws—Madras Indebted Agriculturists (Repay- 

MadLJ 108 btS) ACt (1 ° f 1955; ’ S * 3(1) - (1957 > 2 

— S. 10 (2) (c)—Application for eviction on ground 
of non-payment of rent-Procedure. 

There are two stages in the disposal of an applica- 

lent f Thfl V H C !i°f ° a - the glOU ? d oi ^-payment of 

u S f L ls aa lD 9 u *ry into the objections 
Sr ?p beha f r the followed by a decision 
lanrU reve ?.“ e Court. If the decision is against the 

But d ifTh^ th - aPP ,C - ati °x n is dismissed straightway. 
25“ 5? decision is in favour of the landowner, a 

rfinMnf , f Ued C j llmg U P° Q the tenant to tender the 
rent in arrear and costs. Then the next stage is after 

ft 1 hvT7i >f * thir i ty days from the date of the notice 
notKfl fK d *. a i te,t j 0 t0nant does not c °mply with the 
andSsts h« « 0es n< % Pay up the ««ears ofren 

a ~ Co -‘ “1 £ Ss 

oua«HAn C ni SUed before the determination of the 

tended TV* c ? nD ° l be said to have been in! 

amount claimed hJ th" I , mp ! ledly holding that the 
The order lb landowner is lawfully due. 

ft £ fi~d° of rsr 


_ (Mad) 4332 (DB). 

of tenant priori a” of -Conduct 

(Words and Phrases — g ^ ou .°d l® r eviction— 
(Civil p n (igofii p Interpretation of Statutes)— 

tion). ’ (1908, • PreamWe ~ Betrospectiye opera- 


(l) T onh e h Madra?Ao,m n » 'V* , be ? n ' in cl - (0 of S. 10 
the proper construction n*f ik C U i^ e past conc ^ uc t also 
the other clause and in cUuse read alon « wlth 

confine it only to condut? k° n S ext T uld be t0 

subsequent toftoAct ' ° f ‘ he ,eaanl 


SECTION 12 

-Ss. 12, 13—Order by Conciliation Officer under 

S 12 (3) — Not appealable — Order not covered by 
provisions of S. 13 (2). 

There is no right of appeal conferred against an 
order under S. 12. Section 12 is an express provision 
in regard to particular class of disputes between 
landlord and a pannaiyal, namely, that relating to his 
dismissal That category of disputes between a land¬ 
lord and pannaiyal is taken out of the ambit of the 
authority given to the Conciliation Officer under 
S. 13, by the expression 'save as otherwise expressly 
provided in the Act’ occurring in it And, therefore. 
S 13 does not apply to cases covered bv S. 12 (1962) 
75 Mad L W 152 i I L R (1962) Mad 719 i (1962) 2 
Mad L J 164. 

——Ss. 12 (1) and 13 d) — Power of Conciliation 
Ulficer to decide incidental questions — Appealable 
orders. 

It is no doubt ture that S 12(1) does not specifi. 
cally enable a Conciliation Officer to decide the ques 
tions whether a particular person is a paonaiyal or 
not and whether a landlord is entitled to the exemp. 
ion under the Act. Those questions could neverthe¬ 
less be considered as incidental or collateral but only 
as incidental to the adjudication of the question of 

s‘S*m5|3 ?Ia£ t ri e K dlSmissed u P aana, yal under 
?! th . e Act - however, the question of such 
relationship is a substantial point in dispute, the 
jurisdiction of the Conciliation Officer could be ever! 
cised only nnder S. 13 (1) of the Act and any o£i« 
made under that sub-section will be apDealablo 

A * (^9)2 Mad fl M 

-S. 12 (1) — Landowner. 

S. 12 (l)-Who is—(Obiter). 

. Ob»t er —The landowner contemplated by S Pm 
is the landowner to whom the Act applied on the date 
of the commencement of the Act and his assignees 

Ur H3 0, : h ( e i9$ a j M a P d r L e ] a, 373 VeS - (1956) 69 

be uXM Art is 

M7d a 5l P ,DB) ti0n) A ° l {1 “ ° f 1950) ' S ' 6 - A I 195i 

^y 9 a^ 9 !lr S T L a a a o d cf L a a 7 n -!aS;7* a 7 

Act < 14 -vn 

SECTION 13 

*»huag: 

iuthortfy ( of t 

expression ‘save as otherwise 18 I0n bv the 

the Act* occurring in it AnH tk Pr0 c S ^ P^oviaed in 

L T ftfV? “vered by s e T2°7i41 3 3 A*? 

L J 164 1 1L R (1962) Mad 719, ' lS82 > 2 Mad 
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20 TENANCY L AWS — Tanjore Tenants and Pannaiyal Protection Act (1952), S. 13 


S. 13 — Bar of jurisdiction of civil Court — Suit 
for arrears of rent against tenant — Teuant claiming 
benefits and remissions under the Act — Remedies 
provided by the Act not availed of — Civil Court had 
no jurisdiction to grant the reliefs claimed—Civil 
P. C. (190S), S. 9. See Tenancy Laws—Tanjore Pan¬ 
naiyal Protection Act (1*1 of 1952), S. 14 read with 
S. 3. 1962 Mad W N 334. 

-S. 13 (I) and (2) — Scope — Madras Cultivating 

tenants Protection Amendment Act (14 of 1956), 
Ss. 10 and 11—Effect of on proceedings under earlier 
Act, 

Since the provisions of S. 13 (2) of the Tanjore Act 
are not overriden by any contrary provision of the 
Cultivating Tenants Protection Act the provisions of 
Ss. 10 and 11 of the Amending Act of 1956 relating 
to transfer of proceedings cannot apply to cases under 
S. 13 (2) of the Tanjore Act as there is no provision 
in the Act of 1955 corresponding to S. 13 (2) of the 
Act of 1952. The appellate jurisdiction of the Revenue 
Court under S. 13 (2) of the Tanjore Act is not there¬ 
fore in any way affected by the Madras Act (14 of 
1956). Similarly a vested right of appeal under S. 13 
(2) of the Tanjore Act to the Revenue Court from a 
decision of the Conciliation Officer, is a vested right 
which cannot be taken away by the mere fact that 
S. 11 (2) of the Madras Cultivating Tenants Protec¬ 
tion (Amendment) Act (14 of 1956) superseded the 
powers of the Conciliation Officer under S. 13 (L) of 
the Tanjore Act. If, at the commencement of the 
Amending Act, any proceedings under S. 13 (1) of 
the Tanjore Act were pending, they would be dispos¬ 
ed of by the Revenue Divisional Officer under the 
later Act. But where no such proceedings were pend¬ 
ing but were disposed of before the new Act, the 
right of appeal under the original Act cannot be 
taken away, though the claim as to restoration to 
possession by a cultivating tenant under S. 13 (l) of 
the Tanjore Act is also covered by S. 4 of the Culti¬ 
vating Tenants Protection Act. 71. Mad LW 272: 
(1958') 1 Mad L J 317. 

-S. 13 (2) — Principles of natural justice—Viola¬ 
tion of — In an appeal under S. 13 (2) the petitioner 
is given an ample opportunity, (which he avails him¬ 
self of) to paiticipate in the further enquiry held by 
conciliation officer — Order that further evidence be 
taken — It is not violation of principles of natural 
justice. See Constitution of India. Art. 226. AIR 
1955 NUC(Mad) 3197. 

-5. 13 (2)—Petitioner submitting to jurisdiction of 

revenue Court—Bar of grant of relief under Art. 226 
of Constitution. See Constitution of India, Art. 228. 
AIR 1955 NUC (Mad) 3197. 

— 5 . 13 (2) — Appeal under S. 13 (2) — Power of 
Revenue Court to call for further evidence — (Civil 
P. C. (1908), 0.41, R. 27). 

There is nothing in the Act or in the rules framed 
thereunder to indicate that when the revenue Court 
calls for further evidence and had that evidence re¬ 
corded by the conciliation officer, the revenue Court 
acts without jurisdiction. 

Even under R. 5 (b), the power given to civil 
Courts for the examination of parties and witnesses 
would be sufficient to clothe the revenue Court as an 
appellate Court with power to provide for the exami¬ 
nation of witnesses by the tribunal inferior to it. AIR 
1955 NUC (Mad) 3197. 


SECTION 14 

_S. u read with Ss. 3, 8 (2) and 13—Bar of juris¬ 
diction of Civil Court—Suit for arrears of rent against 
tenant — Tenant claiming benefits and remissions 
under the Act — Remedies pfcMdad hx^the Act not 
availed of — Civil Court hatTli(rfti^KcBct^i to grant 
S? reliefs claimed - cfVf/i$62) 


Mad W N 334 . 75 Mad L W 423 : (1962) 2 Mad L I 

203 :ILR (1962) Mid 1028. J 


—THIRUCHIRAPALLI KAIERUWAFAMDAR AND 
MATTUYVAKAMDAR ACT (36 of 1958) 

SECTION 1 

-Ss. 1,5— Constitutional validity—Provisions are 

not unconstitutional as being unworkable — The 
classification between Kaieruwaramdar and Mattu* 
waramdar is reasonable classification is not discrimi. 
natory—Provisions are within the legislative com. 
petence of the legislature. 1953 (2) M L J 325; 1958 
A C 541; 1940 A C 1014; 1954 (l)WLR 1410, Ref; 
(Constitution of India, Arts. 14 and 19 (1) (f)). ILR 
11964) 2 Mad 173. 

SECTION 5 

;-Ss. ® anc * 13 “ Appointment of Tahsildar having 

jurisdiction over the area — Empowering the’Tahsil- 
dar as special authority to adjudicate under the Act 
is not ultra vires, the rule making power of the 
Government—In the absence of any special definition 
of a Tahsildar in other statutes, it cannot be said that 
by defining Tahsildar in a particular manner in the 
rules, the Government have assumed power which 
was not conferred on them under S. 13. ILR (1964) 
2 Mad 173. 


-TRAVANCORE COCHIN COMPENSATION FOR 

TENANTS IMPROVEMENTS ACT (lUof 1956) 

SECTION 1 

-S. 1—Applicability—Eviction or surrender prior 

to Acts—Law applicable. 

Where a claim for compensation for improvements 
made by the tenant is concerned the law governing 
the matter shall be taken as on the date of eviction 
or surrender of the property. Where the defendant 
has surrendered the property to the plaintiff by 1125 
M. E., long before the Tenants’ Compensation for 
Improvements Act 10 of 1956 or Act 29 of 1958 came 
into being, the tenant was absolutely bound by the 
terms of his agreement with landlord. 1960 Ker L J 
936 : 1960 Ker L T 901. 

-S. 1—Appeal pending—Applicability of the Act. 

The appellate Court is bound to decide the ques¬ 
tion of value of improvements in the light of Act 10 
of 1956 If the appeal from the decree is pending on 
the date of the Act. The fact that the trial Court had 
already passed a decree by the time Act 10 of 1950 
was passed is therefore of no consequence. 1958 Ker 
L T 973 : 1958 Ker L J 1057 : A I R 1959 Ker 178 
(179, 180) (Pt B) (Pr 9) (DB). 

SECTION 5 

-S. 5 (3) — Compensation for improvements ad¬ 
judged in decree — No subsequent improvement — 
Executing Court has no power to reopen question of 
compensation. 1959 Ker L J 530 i 1959 Ker L R 
539 : 1959 Ker L T 578. 

-S. 5 (1)—Scope—If retrospective. 

A reading of sub-s. (1) of S. 5 makes it clear that its 
operation is intended to be prospective. The sub¬ 
section does not contemplate the reopening of a 
decree which is final and conclusive. 1958 Ker L J 1» 
1957 Ker L T 1274 : ILR (1958) Ker 366 » AIR 19o8 
Ker 105 (106) (Pt A) (Pr 2) (DB). 

fOverruled on another point in A I R 1963 Ker 179 
(FB)]. 

-S. 5 (3) — Subsequent improvements—Compen* 

sation for. 

Normally a decree will be deemed to have settled 
the rights and liabilities of the parties as^they stood 
on the date it bears, but sub-s. (3) of S. 5 contemp- 
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renment is the kanam tenant—In the case of verim. 
pattnm tenant it is the landlord who is liable to pay. 
See Tenancy Laws—T. C Karan Teoancv Act (24 of 
1955), S. 3 ( 1). 1957 Ker L J 237 s 1957 Ker L T 225. 

—(TRAVANCORE-COCHIN) KILIMANOOR AND 
EDAPALLI ESTATE ACT (4 of 106S M. E.) 

SECTION 2 

——Ss. 2 and 4 — Registry of lands by Government 
and Edavagai should be treated alike. I L R (19.56) 
Trav-Co 452: AIR 1957 Trav-Co 14 (17) (Pt C) 
(Pr 14) (DB). 

SECTION 4 

——Ss. 4 and 2 — Registry of lands by Government 
and Edavagai should be treated alike. See Tenancy 
Laws — T. C. (Kilimanoor and Edappali) Estate Act 
(4 of 1008), S. 2. AIR 1957 Trav-Co 14 (DB). 

SECTION 6 

—-Ss. 6 and 8 — 'Encumbrance'—Meaning — Claim 
developed by adverse possessor is included. See 
Travancore Revenue Recovery Act (1 of 1008), S. 35. 
AIR 1957 Trav-Co 14 (DB). 

SECTION 8 

—Ss. 8 and 6 — Sale of land for arrears of rent — 
‘Free of all encumbrances' — Meaning — Included 
claim developed by adverse possessor. See Travan¬ 
core Revenue Recovery Act (1 of 1068), S. 35. AIR 
1957 Trav-Co 14 (DB). 

—TRAVANCORE-COCHIN PREVENTION OF 

EVICTION OF KUDIKIDAPPUKARAN ACT (13 
of_1955). 

SECTION 2 

—Ss. 2 (c). 4 (2). 6-Kudikidappukaran — Permis¬ 
sion to occupy—Who can gran*—Person put in pos¬ 
session by lessee rr assignee of Kudikidappukaran — 
Right to protection—(Interpretation of statutes.) 

In order to satisfy the test of a kudikidappukaran 
a party must be able to establish that he comes 
within all the tests laid down by the definition in 
Cl. (c) to S. 2 Applying the test contained in S. 2, 
Cl. (c), the only interpretation that could be placed 
upoD sub clause (2) of S. 4 is that the legislature takes 
in all those cases of persons who would have been in 
possession of a portion of the property and who have 
constructed buildings or other homesteads on a 
portion of the property in the actual possession of 
the owner. Further, S 0 imposes an embargo upon 
the right of a kudikidappukaran to alienate the 
rights That gives an indication that the right is 
conferred and intended to be conferred by the Act 
is a personal right of a kudikidappukaran as such 
who is able to satisfy the test laid down in that Act 
and it does not recognise any such right in the trans¬ 
ferees. Under the new Ad neither the person put in 
possession by the lessee nor the transferee from such 
erson is entitled to claim protection on the basis of 
eing a kudikidappukaran and they cannot effectively 
challenge the right of the owner to get a decree for 
eviction in his favour. 1959 Ker L R 1151:1959 
Ker L T 1287 i 1900 Ker L J l : ILR (1960) Ker 24 : 
AIR 1960 Ker 158 (102, 163) (Pt C) (Prs 20, 22, 23). 

-S 2 (c) — Permission to occupy hut as part of 

contractual obligations — He cannot claim to be 
‘kudikidappukaran’ within the scope of the statute. 
See Tenai cv Laws —Kerala Stay of Eviction Proceed¬ 
ings Act (1 of 1957), S. 2(3). ILR (1958) Ker 978. 

-S 2 (3) and (4)—'Kudikidappukaran and Kudi- 

yiruppu’—Meaning of. A person who has a homestead 
or a land of his own and the hut or shade in ques¬ 
tion is not used as a place of residence but is used 
as a workman ior his business of carpentry is not a 
kudikidappukaran and the hut is not a kudiyiruppu. 


See Tenanacy Laws—Kera'a Stay of Eviction Pro. 
ceedings Act (l of 1957), S. 2. ILR (1958) Ker 696, 

-S. 2 (c) read with Cl. (e)—Land belonging to two 

cosharer landlords — Person let into property sub¬ 
sequent to partition suit by one cosharer landlord — 
Person is not kudikidappukar. 1930 Ker L T 611. 

SECTION 3 

-Ss. 3, 12 9nd 14 — Decree for eviction of kudi- 

kidaopukaran passed under Travancore Act (22 of 
1124) —Not effected by T. C. Act (13 of 1955) — 
(General Clauses Act (1897), S. 0). 1956 Ker L T 534. 

SECTION 4 

-Ss. 4 (2), 2 (c) and 6 — Kudikidappukaran — 

Permission to occupy — Owner can grant — Person 
put in possestion by lessee or assignee of kudikidap¬ 
pukaran—Not entitled to protection—Scope of S. 4 
(2)—Expression defined in Act—Interpretation — 
Takes in all those cases of persons who would have 
been in possesion of a portion of property and who 
have constructed buildings or other homestead on 
a portion of the property in actual possession of the 
owner. See Tenancy Laws—Travancore-Cochin Pre¬ 
vention of Eviction :of Kudikidappukaran Act (13 
ol 1955), S. 2 (c). AIR i960 Ker 158 (DB). 

-S. 4 — Kudikidappukaran — Cannot claim any 

right over adjacent land by way of accessory licence 
or otherwise See Tenancy Laws — Cichin Verumpat- 
tamdars Act <8 of 1118 M. E.) S. 2 (a), (b) and (d). 
1950 Ker L T 287. 

SECTION 6 

-Ss. 6, 2 (c) and 4 (2)-Kidikidappukaran—Per¬ 
mission to occupy—Who can grant—Person put in 
possession by lessee or assignee of kudikidappukaran 
—Not entitled to protection— Scape of S. 4 (2)—Ex¬ 
pression defined in Act—Interpretation — Takes in 
all those cases of persons who would have been in 
possession of a portion of property and who have 
constructed buildings or other homesteads on a por¬ 
tion of the property in actual possession of the 
owner — S. 0 imposes an embargo upon the right of 
kudikidappukaran to alienate the rights. AIR 1958 
Ker 158 (Pt C) (DB). 

SECTION 12 

-S. 12 -Scope. 

The benefits of Act 13 of 1955 are available only 
to those kudikidappukars who have applied within 
the time specified in section 12 of the Act and got 
their names registered as kudikidappukars. Where 
the appellants have not contended that they have so 
applied and got themselves registered as kudikidap- 
pukars the matter cannot be enquired into. 1956 Ker 
LT 618. 

—S. 12—Decree for eviction of kudikidappukaran 
pissed under Travancore Act (22 of 1124) - 
Not effected by T. C. Act (13 of 1955). 1956 Ker 
L T 534. 

SECTION 14 

-S. 14 — Decree for eviction of kudikidaopu- 

karan passed under Travancore Act (22 of 1124) — 
Not effected by T. C. Act (13 of 1955). 1956 Ker 
LT 534. 

-TRAVANCORE EDkV.ACU ACT ( 3 of 1109 
M. E.) 

SECTION 1 

-S. 1—Applicability of the Act—Travancore Jenmi 

and Kudivan Act does not apply to freehold lands 
of an Edvaga chief—To such land Travancore 
Edavagai Act 3 of 1109, M E. is applicable. See 
Tenancy Laws—Travancore Jenmi and Kudiyan Act 
(5 of 1071), S. 1. AIR 1955 NUC (Trav-Co) 5110. 
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SECTION 2 

—Ss. 2 (ix) and 2 (x> — Jenmom tenure — What is 
stated — Land held Thana'hu land as defined in the 
Edavagai Act—See Tenancy Laws—'Travancore Jenmi 
and Kudiyan Act (5 of 1071), S. 2). AIR 1955 N U C 
(Trav-Co) 682. 

SECTION 5 

—S. 5 (2)(l) (9)—Levy of Melvarom is authorised 
by S. 5. AIR 1955 N U C (Trav-Co) 6039 (OB). 

—-S. 5 (2) (iiil — ThaDuthu lands witnin Edavagai 
of vanjipuzha Chief—Act does not apply. SeeTenaocy 
Laws — Travancore Jenmi and Kudiyan Act (5 of 
1071). A I R 1953 Trav-Co 437. 

—S. 5 (2) (ix)—Over and above the rent otherwise 
payable’. 

Word ‘rent 1 is used in the clause in wider sense — 
The clause imposes a new assessment payable in res¬ 
pect of not only jenmom Cherikka! lands but also 
holdings held on permanent or irredeemable titles — 
Held, that the melvaram that was originally payable 
to the Chief in respect of the plaint properties was of 
the nature of rent and that the melvaram imposed 
under S. 5(2) (ix) was over and above the melwarara 
that was originally payable — There could be no 
objection to the two dues being shown separately in 
the patta. 1953 Ker L T 267 : l L R (1954) Trav-Co 
109: AIR 1953 Trav-Co 408 (415, 416) (Pt B) 
(Prs 22, 26 to 28) (DB). 

SECTION 17 

—S. 17(2) —Settlement officer deciding that melva¬ 
ram would be assessed on properties claimed by 
Devaswom according to the Provisions of S. 5 (2) (IX) 
of Edavagati Act—Suit by Devaswom for declara'ion 
that it was not liable to certain amount of Devaswom 
—Held, it was not necessary to set aside order of set¬ 
tlement officer — Suit h rid was governed by Art. 120 
Art. Limitation Act. See Limitation Act 
(1908), Art. 14. AIR 1953 Trav Co 408 (DB). 


-Kudi jenmom Inam Land falls under category of 

‘Jenmom land’ and is governed by Act. AIK laoo 
NUC (Trav-Co) 5056 (DB). 

-Kanapattam held fell within purview of Act. 

AIR 1955 NUC (Trav-Co) 1095 (DB). 

-Thanatu lands wfihin Edavaaai of Vanjipuzha 

chief — Act does not apply—Travancore Edavagai 
Act (III of 1109), S. 5 (2) (iii). 

The thanatu lands within the Edavagai belonging 
fo Vanjipuzha Chief do not come under the category 
of jenmom land as defined in the Jenmi and Kudiyan 
Act and that therefore the Jenmi and Kudivan Act 
has no application to the demise of such lands. The 
tenure in respect of such lands must be determined by 
the terras of the document under which they are held. 

Deed held to be a redeemable mortgage and the 
settlement of land by Settlement Authorities under 
S. 5 (2) (iiil of Edivagai Act (111 of 1109) held not to 
be incorrect. 1953 Ker LT 434 : AIR 1953: Trav-Co 
437 (438) (Pr 2). 

# —(As amended by Act 12 of U03)—Capacity of 
Agra?al Para is 800 cubic inches of water 1953 Ker 
L T 125 : ILR (1953) Trav Co 214 i A I 8 1953 Trav 
Co 338 (340) (Pr 4) (FB). 

-Tenure entered as thanothu land in document— 

Incidents of Kanapattom would not govern document 
—Document styled as kanapattom deed—Incidents of 
irredeemability would not govern document if land¬ 
lord was not proclamation Jenmi or lands held by 
bv him were not Jenmom lands. AIR 1953 Trav Co 
295(290) (Pr 4). 

-Kanom -Essential condition to be satisfied. 

In order that a demise may be said to he a kanom 
the essential condition to be satisfied is that the pro¬ 
perty demised must be jenmom property as defined 
in the Act. AIR 1953 Trav Co 294 (295) (Pt A) (Pr 2) 
(DB). 


-WNCORE JENMI AND KUDIYAN ACT 
of 1071 M.E.) 

—(As Amended in 1108)-Mortgageof michavar 
prior to 1108 — Right of mortgagee to reco 1 
micbavarom from mortgagor after properties w< 

under amending Act - (T - 

Held, that the plaintiff’s remedy must ?be limit 

S fu! 07 ! 17 mort gage money and interest there 
at the rate of 0 per cent, per annum from 1117. 

“T Chava , r0In was also takeQ int0 accoi 
Jemnikarom of Jenmom propert 

Act P u ™iew of the Jenmi and Kudiy 

d ! d , n ? t raean lhat “ichavarom as su 

of 1108 Th«°n XIS f ter the dat ? of the amemdmg A 

payable bv ?h P pT fl 6rly “ ortgaged r s the mi <*avarc 

Fnrmalf ? y c *P Qom te nants aod such michavarc 
formed one of the several items of payment due frc 

by itself be treated rene , wal fees cam 

“T P r‘a 1 “ s n ^ r W aW ? 

HU Cp&lfcjT® Act ( 1882 >- S ' I 88 - AIR 19 

tTTefSfo’?“ZrtriTR'I bw'nhJ? a ? Mdi 

5089 (DB). A 1 « 1955 NUC .(Trav( 


-Demise not amounting to kanom—Claim for 

arrears can be enforced only on basis of agreement. 
AIR 1953 Trav-Co 294 (295) (Pt B) (Pr 5) (DB). 

——(As amended by 12 of 1108) — Kanom Deeds— 
Incidents of—Fixing of Jenmikaram. 

The fixing of jenmikaram covered by kanom docu¬ 
ments in the absence of kanom deeds Is an inevitable 
incident of such demises The jenmi could resist such 
settlement in respect of the plaint property ODly if 
he is able to conclusively establish that the plaint 
property was not jenmom property even at the time 
■ original demies and that this happened to be 
included in the document and treated as jenmom 
property as the result of a bona fide mistake. AIR 
1952 Trav Co 382 (382) iPr 2) (DB). 


ubViUVil J. 


S. 1 — Applicability of the Act — Act does not 
apply to freehold lands of an Edvaga chief —To such 
land Edvagai Act is applicable—Travancore Edavagai 
Ac) (3 of 1109). AIR 1955 NUC (Tjav*Co) 5110. 

SECTION 2 

,, , S> ^ Property entered in Sircar accounts as 
Veloravattom Devaswom Pattora Property entirely 
tax-free Occupancy right in property created for 
“23? CODSldera V OQ r Land subject to payment of 
renewaffees T n cus * 0 ™aty duesaod also 
S 2 S ( W 1)!AIR 19 5 L 5 n N^ iS c\T"°v m Co^5077 ,amn8 

ThaoithuTanTr ^ 

A.R^ a NU C ^^ r t a c?„ a ; 882 13 °' ’ U ° 9) - 
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SECTION 3 

—~ S. 3—Jenmi land—Does not compiise of free¬ 
hold lands of Edavagai chieftains. Yaojipuzba Chief 
v. Thommi Thoma. 1954 Ker L T 5S8 : I L R (1954) 
Trav-Co 1148 j A I R 1955 Trav-Co 1 (2) (Prs 4. 5) 
(FB). 


-S. 3--Jenmon land—The properties were gifted 

to the Devaswom by the potti—It was not a transter 
for consideration and no tax was imposed on the 
properties by reason of transfer—Held the properties 
in question came within thecategorv of Jenmon lands 
to be assessed to jenmikaram under the Jenmi and 
Kudivan (Amendment) Act of 1108-Case on facts. 
AIR 1955 N U C (Trav-Co) 1095 (DB). 

——S. 3—Deed purporting to be kanom document— 
Provision for payment of Michavaram, customary dues 
etc. would not confer right of permanent occu¬ 
pancy on the tenant if the executant is not a procla. 
mation Jenmi and land is not of Jenmom tenure as 
understood in the Jenmi and Kudiyan Act. AIR 1955 
N U C (Trav -Co) 6S2. 

-S.3, (as amended in 1108)—Creation of irredeem¬ 
able tenure—Property not forming Jenmon land — 
Payment of customary dues and renewal fees — Irre¬ 
deemable tenure is not thereby created-(Transfer of 
Property Act (1882), S. 60). AIR 1955 NUC (TravCo) 
543. 


—— S. 3 (as amended in 1108)—Creation of irredeem¬ 
able mortgage—Nomenclature of document is not the 
guide—(Transfer of Property Act (1882), S. 8). AIR 
1955 NUC (Trav Co) 543. 

-S. 3 (as amended in 1108)—Creation of irredeem¬ 
able mortgage — Payment of customary dues and 
renewal fees does not lead to inference in favour of 
irredeemability — (Transfer of Property Act (1882), 
Ss. 58, 60, 98). AIR 1955 NUC (TravCo) 543. 

—S. 3.(1) (as amen ded in 1108) -Jenmom property— 
Property described as. Sree Pandara Jenmom is Jen¬ 
mom property. AIR 1955 NUC (TravCo) 543, 

-S. 3 (1) (as amended in 1108)-Jenmom property— 

'Kadama’ dues realised in respect of property — Pro¬ 
perty held not Jenmom property. AIR 1955 NUC 
(Trav-Co) 543. 


—S. 3 (1) — Pandaravagai Kudi Jenmon. 

To constitute a demise as a kanom demise coming 
under the Jenmi and Kudiyan Act it is necessary that 
the property must retain the character of Jenmom 
land even at the time of the demise. Where even 
prior to the date of the documents the properties had 
become Pandaravagai Kudi Jenmom lauds falling 
outside the definition of ‘jenmom land’ the demise 
under the documents cannot amount to a kanom 
demise coming under the Travancore Jenmi and 
Kudiyan Act. 1954 Ker L T 679 : A I R 1954 Trav- 
Co 443 (443) (Pt A) (Pr 5). 

-S. 3 (1)-Demise outside the Act -Provision for 

renewal—(Deed-Construction) — [Transfer of Pro¬ 
perly Act (1882), S. 60 ] 

The provision for renewal will not by itself be 
sufficient to create an irredeemable tenure. That 
provision will be satisfied and exhausted with the 
grant of one renewal and thereafter the owner of the 
property will be entitled to enforce his right of 
redemption. 1954 Ker L T 679 : AIR 1954 lrav*Co 
443 (443) (Pt B) (Pr 5). 

-S. 3—Kanapatlom — To constitute kanapattom. 

land should be subject to payment of renewal fees. 
AIR 1952 TravCo 438 (438) (Pt A) (Pr 2) (DB). 


_S. 3 —Grant of Patta—No inference that proper- 

ies are being enjoyed under Kanom tenure can be 
Irawn from such Patta. AIR 1952 Trav-Co 438 (439) 
Pt C) (Pr 5) (DB). 


-—S. 3—Scope of Travancore Royal proclamation C). 
8 was intended to apply to jenmom lands held subject 
to the payment of renewal fees and other customary 
dues. Travancore Jenmi and Kudiyan Act 1071 which 
superseded the proclamation also dealt with such 
demises. See Tenancy Laws—Travancore Royal Pro¬ 
clamation (1042), Cl. 8. AIR 1952 Trav-Co 431 (DB). 

-S. 3—Wrong registry of property as if it :were 

Puthuval land—Fixing of Jenmikaram. 

The fixing of Jenmikaram is an inevitable incident 
of a Kanam demise. A Jenmi can resist such settle¬ 
ment only if he is able to conclusively establish that 
the property was not Jenmom property and that it 
happened to be included in the kanom deed as a 
result of a bona fide mistake. A subsequent wrong 
registry of the property by the Sirkar as if it were a 
Puthuval land will not in any way affect the pre¬ 
existing rights as between the Jenmi and his Kanom 
tenant if the property was really Jenmon property at 
the time of the demise. What really matters is the 
nature of the property at the time of the original 
demise in favour of the tenant 4 TL J 117 : 5 T L J 
258 and 32 T L J 164. AIR 1952 TravCo 382 (382) 
(Pr 2) (DB). 

• —S. 3 (4)—According to the definition in S. 3 (4) 
Jenmi and Kudiyan Act Kanapattom case relate only to 
jenmcm lands.demised an a tenure which is subject to 
periocical renewal. Kanapattom mentioned in expla¬ 
nations in S. 2 of the Act (8 of 1950) must be 
kanapattam not coroicg within the purview of the 
Jenmi and Kudiyan Act. See Debt Laws—Travancore 
Cochin Holdings (Stay of Execution Proceedings i Act 
(8 of 1950) S. 2. Expl. AIR 1952 TravCo 333 (FB). 

-S. 3—Suit to enforce miscbavaram — Necessary 

parties-Civil P. C. (1908), O. 1, R. 10. 

Though the Michavaram to the Jenmi is declared 
to be a first charge on the property it is necessary to 
implead all persons inlerested in that properly before 
the date of suit to enforce that charge. (’51) 1951 
Ker L T 654 : ILR (1951) Trav 63. 

-S. 3—ss amended by Act (12 of 1108) — Appli¬ 
cability—Jenmon lands—Essential characteristics of 
—Test to decide. 

The question whether a property is jenmom land or 
not has to be decided, for purposes of the Jenmi and 
Kudiyan Act, with reference entirely to the definition 
of the term ‘Jenmom land’ in that Act. 

The mere fact that the lands comprisrd in the deed 
are stated to be ‘Theetam’ makes no difference and 
cannot derogate from the rights of the proprietor or 
owner who has full rights. 1950 Ker L T 327, 

SECTION 4 

• —Ss. 4 and 5—Jeomikaran Payment (Abolition( 
Act (3 of 1901) — Validity — Act does not deal with 
Jenmon right—Protection under Art. 31-A, Constitu¬ 
tion of India, not available—Act contravens Art. 14. 
See Constitution of India, Art. 31-A. AIR 1964 Ker 
171 (FB). 

• -S. 42—Section42 Jenmi and Kudiyan Act shows 

that kanapattom need not be necessarily an irredeem¬ 
able tenure—The Jenmi and Kudiyan Act purported 
to bring within its purview only certain classes or 
Kanapattom—That does not mean there could be no 
other Kanapattom—Definition of that expression in 
Jenmi and Kudiyan Act— Unsafe to adopt for all 
purposes. See De^t Laws — Travancore-Cochin 
Holdings (Stay of Execution Proceedings) Act (8 ol 
1950) S 2, Expl. AIR 1952 TravCo 333 (FB). 

SECTION 5 

-S. 5—Applicability — Holder of Kanom r fsht — 

■If jenmi’—Mortgagee if kanomdar-Right to beneW 

of S. 5. 
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The holder of a Kanom right cannot be treated as 
a jenmi within the definition of that term in S. 5 and 
therefore his mortgagee cannot claim the benefit of 
S. 5 of the Act and resist a suit for redemption. 37 
T L R 252 (FB). Rel. on. 1957 Ker L T 458 

-Ss. 5 (2), 42— Kanom of Jenmon property—Right 

to demand surrender of holding for jenmi’s own culti¬ 
vation— Redeemability—(T. P. Act (1882), S. CO). 

Where a kanom demise of jenraom property of a 
non-Malyalee Brahmin jenmi, contains a provision as 
to redemption conditional on the jenmi kovilakom re¬ 
quiring the land for its own cultivation and what is 
stated is that if it be not so needed, the tenant shall 
take a renewal as per the custom and practice of the 
kovilakom to entitle the jenmi to get surrender of the 
holding, it must prima facie be shown that the Jenmi 
bona fide requires the property for his own use. 1956 
Ker L T 529 : ILR (1956) TravCo 533. 

-S. 5 — S. 5 applies to demise granted by non- 

Malayalee Brahmin Jenmi granted before Act 5 of 
1071 — Demises granted after Act came into force 
being governed by S. 43. 30 Trav L J 590, Not foil. 
AIR 1955 N U C (TravCo) 6033 (DB). 

"—S. 5 (as amended by Act 12 of 1108) — Irre¬ 
deemable tenure — Can be created under michavara 
pattadharam only if it is found that tenure created 
under instrument amounts to kanom, AIR 1955 
N U C (Trav-Co) 2210 (DB). 

-S. 5 (as amended by Act 12 of 1108) — Perma¬ 
nent tenancy is conferred only in respect of kanom 
holding AIR 1955 N U C (Trav Co) 2210 (DB). 

7—?• 5 7 Essential condition for creation of Kanom 
demise, stated. AIR 1955 N U C (Trav-Co) 2210 
(Dfl)» 

—S. 5, Cl. (2)—‘Period of 25 years’ refers to period 
prior to coming into force of Act. AIR 1955 N UC 
(TravCo) 2210 (DB). 

“!“"S 5 -S. 5 does not apply where express provi- 
W48,(p r t i) r (P? d 3HDBT d0 - A ‘ R 1932 T '--Co 447 

—Ss.5 and 42 — Applicability--Kanom pattom 
granted when Act of 1071 was in force — Kudiyan 
K?. °? t,on . J° lake renewal or to surrender-No 
« ICnmi t0 r , esum ? or redeem-Effect Kudiyan 
nJ n 5 °. ver .and paying Michawaram—Act 12 of 
H08 commg into foice-Effect -Right to redeem. 

tn a v?7- m the u case , of a k anom granted by a Jenmi 

kudlyaa or - he - Act ° f 1071 was ia force - the 

wal or fn « ant i ,S g, L en an option t0 take a re ne- 

SndloJd^f h« re « de K the u property t0 the Jeomior 

Jenmi to riLm »»; h0Se ’ bul “° r £ ht given to the 
jenmi to redeem the property after 12 vears. Hir 

PlatedbyS d °4lSAM".con',™! 

neither Seen « r «i? 0 i Ac ’ 1Q su ^ h a case tbere has 

r4{ of kU the* 

longer any right to y 0P & nm j atam ,' Jenmi has no 
and no au 0 sHrIn «f k re . de ®P^on of the property 
The property fu j lher . r f newa ! can se 

Act5 of 1071 as flm«n^ r Jl de T ab e o u c nder S - 5of 

Ker L T 327 1 S amended b y Ac * 12 of 1108. 1950 


SECTION 9 


-S. 9—Compulsory sale for arrears of JenmiKarorr 

—Doctrine of lis pendens does not apply. See T. P. 
Act (1882), S. 52. AIR 1951 Trav-Co 122 (DB). 

•Ss. 9, 17 — Liability of one parcel of land ir, 


holding for other parcels. 

A holding under the Jenmi and Kudiyan Act, was 
defined to mean a parcel of land or parcels of lane 
held under oae Kanapattom instrument and one set 
of conditions. Section 9 has to b9 read with ci. il) of 
S. 17. So if a holding consisted of more parcels of 
land than one, the Jenmi’, right would be only tr 
receive the jenmikaram fixed for each parcel of land 
That would not entitle him to claim a charge on one 
parcel of land for the Jenmikaram due from another 
parcel of land .in the same holding. (’51) 1951 Kei 
L T 236 (DB). 

SECTION 17 

-Ss. 17 and 9 — Liability of one parcel of land in 

holding for other parcels. 

A holding, under the Jenmi and Kudiyan Act, was 
defined to mean a parcel of land or parcels of land 
held under one kanapattom instrument and one set - 
of conditions. Section 9 has to be read with Cl. (1) of 

S. 17. So if a holding consisted of more parcels of 

land than one, the Jenmi’s right would be only to 

receive the Jenmikaram fixed for each parcel of land 

That would not entitle him to claim a charge on one 

parcel of land for the Jenmikaram due from another 

of Iand iu tbe same holding. 1951 Ker L 1 
236 (DB) # 

SECTION 19 

— S. 19—Partition by metes and bounds among co- 
sharers of immovable property is transfer - Trausfe- 
of Property Act (1882), S. 5. AIR 1959 Ker 235. 

SECTION 26-A 

26*A — Compulsory sale for arrears of Jenmi- 
karom —Doctrine of lis pendens does not aooiv See 

T. P. Act (1882), S. 52. AIR 1954 Trav-Co 124 (DB) 

SECTION 33 

-Ss -.33,,34 — Decree for jenmi dues — Appeal 
0rd er execution-(Travancore Civil Court* 

5K i l SB ’•7wSB!aa2u(w B ,< 

isaa&r 

R rtl reiect iS g „ » B application under O. 21. 
R. 87, Travancore Civil Procedure Code, to set aside > 

sS hv iU r 0 }' n Vhlch has been extended to the 
titate by the Civil Courts Act (2 of 1951) Therefor,' 

1954: T ,av-Co imwfolffil WL* ™ ™ 

nal I fTr'.'^r."^ n C '?. iraS under ' «' 

1084), S. 12. avIncore Clvil Court* Act (II (2) of 

for e rec°overy ol^clffon'V »f* P*°«dw. 

tara ms not exceeding Bs. 100 anHoos no't »rpr«”y 
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prohibit the entertaining of such claims as original 
suits. The exercise of ordinary jurisdiction in res¬ 
pect of such claim* is only an irregularity which can 
oe set right by directing a retrial in an appeal or 
revision against the decree passed. But where there 
has been no such appeal or revision and the decree 
jCOme final the executing court cannot ignore 
that decree as a nullity since it cannot be said that 
there was a total absence of jurisdiction for the Court 
to pass the decree. II. It (1952) Trav-Co 256 : 
1952 Ker L T 298 i A I R 1952 Trav-Co 439 (440) 
(Pr 2) (DB). 

SECTION 34 

-S. 34 — Execution of decree for jenmi dues—Ap. 

peal against order dismissing application under 
O. 21, H 87, Travancore Civil Procedure Code—Main- 
tainablility is to be determined with reference to 
the provisions ot S. 14 (e) Travancore Civil Courts 
Act which was the law then in force and thus the 
order passed is appea'able. See Tenancy Laws — 
Travancore Jenmi and Kudiyan Act (5 of -10 71), S. 33. 
AIR 1954 Trav-Co 125 (DB). 

SECriON 42 

“—S. 42 — Express stipulation by jenmi reserving 
right to redeem—Subsequent acceptance of renewal 
fee—Effect of, on right to redeem. 

Where the jenmi demising his property makes an 
expreis stipulation in the document reserving his 
right to redeem the pioperty at any time after the 
specified date, the statutory provision of S 42 which 
preserves this right of the jenmi his to prevail and it 
is no answer to su:h a right that the jenmi had 
accepted Adukkuvathu or renewal fees subsequent 
to the date of the document. Such a conduct by 
itself is not sufficient to replace the contract of re-, 
deemability as embodied in the document or to 
nullify the effect of the statutory provisions. The 
subsequent conduct of the parties is not relevant in 
gatheriog the intention of the parties clearly express¬ 
ed in the document. 1955 Ker L T 649. 


Kudiyan Act of 1071 (and not for more than 50 years 
preceding the dite of the Travancore Jenmi and 
Kudiyan (Amendment) Act of 1108) without paying 
michavaram and other dues or without taking any 
renewal within the said period of fifty years. AIR 
1954 Tiav-Co. 287 (283) (Pr 2). 

SECTION 46 

-S. 46 — Mandamus — In discretionary mutation 

rate; of Jenmikaram in accordance with S. 40—High 
Court can issue at least to exercise that discretion. 
See Constitution of India, Art. 1220. A I R 1961 Ke r 
133. 

—TRAVANCORE PREVENTION OF EVICTION 
ACT (22 of 1124 M. E.) 

SECTION 1 

—-S. 1 — Question relating to execution—A tenant 
against whom a decree for possession is passed— 
Question whether he is a kudikidappukaran within 
the meaning of the Travancore Prevention of Evic¬ 
tion Act ’*22 of 1124” and liable to he evicted only 
under that '.Act or whether the Holdings (Stay of 
Execution Proceedings) Act 8 of 1950 would apply 
and hence not liable to be evicted—Question should 
be raised before the executing court. See Civil P. C. 
(1908), S. 47. AIR 1953 Trav-Co. 427. 

SECTION 2 

-S. 2 (b) and (c) — ‘For the purpose of creating a 

homestead’—Purpose lacking in case of mortgagee— 
Mortgagee is not kudikidappukaran. 1952 Ker L T 
630 : AIR 1953 Trav-Co 88 (88, 89) (Prs 3, 4) (DB). 

SECTION 9 

-S. 9—S. 9 is no bar of Civil suit if the question of 

existence of a kudiyirippu in any suit for recovery 
of possession is raised by any of the parties and is thus 
a complete answer to the question of jurisdiction. 
See Civil P. C. (1908), S. 9. AIR 1955 NUC (Trav- 
Co.) 2204. 

SECTION 12 


-S. 42—Kanom granted by Jenmi to a kudiyan or 

tenant when the Act of 1071 was in force—Tenant 
given option of renewal or to surrender to the land¬ 
lord as per landlord's option - No right tottejenmi 
to redeem after 12 years — Document does not fall 
within the exception contemplated by S. 42 of the 
Act — No surrender nor rentwal and the kudiyan 
continues to hold the property- Presumption is that 
he holds properties on terms in the deed of demise. 
After coming into force of Act of 1908 kudiyan 
becomes the owner of the property. The properties 
become irredeemable under S. 5 of Act 5 of 1071 as 
amended by Act 12 of 1908. 1950 Ker L T 327. 

-S. 42 — Kanom of jenmon property of non- 

Malyalee Brahmin Jenmi — Right to demand surren¬ 
der of holding for jenmi’s cultivation — If no 
demand for surrender the property is irredeem¬ 
able. See Tenancy-Laws — Jenmi and Kudiyan Act 
(5 of 1071) (Travancore), S. 5 (2). I L R (1956) Trav- 
Co 533. 


-S. 42— S. 42 applies to Kanapattoms and not to 

mortgages. AIR 1952 Trav-Co 447 (448) (Pt B) 
(Pr 4) (DB). 

SECTION 43 


-S. 43 — Contract entered into before Act—S. 43 

has no application. A I.R 1955 NUC (Trav-Co.) 
5077. 

SECTION 44 


-S. 44—Scope. 

Under S 44 a kudiyan can be absolved from liabi¬ 
lity to pay Jenmi-karam only if he or bis predecessor- 
in-interest has held the holding for rooie than fifty 
<years preceding the date of the Travancore Jenmi 


-S. 12—S. 12 is no Bar of civil suit to consider the 

claim of kudikidappukaran if any when rules have 
not been framed and registers have not been pre¬ 
pared. See Civil P. C. (1908), S. 9. AIR 1955NUC 
(Trav-Co.) 2204. 

—TRAVANCORE EOYAL PROCLAMATION (1042 
M. E.) 

CLAUSE 8 

-Cl. 8—Applicability — Lease held did not come 

within the clause and was redeemable. AIR 1955 
NUC(TC) 1911. 

-Cl. 8—Clause applied only to fresh leases granted 

after proclamation and not to renewals of old leases 
—Clause had reference only to Jenmam land, held on 
payment of renewal fees and customary dues by 
tenants. AIR 1955 NUC (Trav-Co.) 1095. 

-Cl. 8 - Applicability—Travancore Jenmi and Ku¬ 
diyan Act (5 of 1071 M. E.), S. 3—Scope of. 

The Proclamation of 1042 which purports to lay 
emphasis on and elucidate the Royal Edicts 1005 and 
1007 will make it oovious that the Proclamation ot 
1042 and the previous Edicts dealt with only demises 
of Jenmi’s lands in respect of which renewal fees and 
customary fees were payable. Cl. 8 of the Royal Pro¬ 
clamation of 1042 has therefore application only to 
such demises. The Jenmi and Kudiyan Act which 
was enacted in supersession of the Royal Proclamation 
of 1042 also dealt with only such demises. Phis 
clear <rom the definition of the term “Jenmon lands 
in S 3 (1) and the term “Kanapattom” in S. 3 (4) or 
the Jeumi and Kudivan Act (10" 1 M. E). ILR (19o2) 
T C 29 : AIR 1952 T C 431 (431) (Pr 4) (DB). 
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-TRIPURA LAND REVENUE AND LAND 
REFORMS ACT (43 of 1960) 

PREAMBLE 

—Preamble— Jurisdiction—Tripura J. C.’s Court has 
jurisdiction to issue writ in respect of Tripura Act 
passed by Parliament—Writ against Administrator in 
respect of enforcement of Tripura Land Revenue and 
Land Reforms Act (43 of 1960). See Constitution of 
India, Art. 226. AIR 1963 Tripura 1. 

SECTION 1 

-S. 1 (3)—Act can be brought into force piece- 

meal by successive notifications — Interpretation of 
statutes — Cogent and coherent meaning should be 
given — General Clauses Act (1897), S. 14. AIR 1963 
Tripura 1(12) (Pt F) (Pr 32). 

Ss. 1 (3), 134 (1) — Notification issued on 13th 


April, 1901, under S. 134 when section had not come 
into force, is not valid. AIR 1963 Tripura 1 (12 to 14) 
(Pt H) (Prs 35, 38, 39). 

Ss. 1 (3), 134 (2)—Notification under—Manner of 


publication is one as provided for, under R. 170 of 
Tripura Land Revenue and Land Reforms Rules. 1901 
—It must be published in at least two issues, of each 
of two newspapers, one of which must be in Bengali 
language-Publication of news item regarding aboli¬ 
tion of intermediaries in particular subdivision, with 
substance of the notification, is not an authorised 
publication of the notification as contemplated by 
R. 170 — But this will not affect validity of notifica¬ 
tion itself but only its effect — It is relevaot only on 
question whether such publication would amount to 
conclusive evidence. AIR 1963 Tripura 1 (13) (Pt I) 
(Pr 37). 

SECTION 108 

S. 108 (2) — Fixity of tenure of under-raiyati — 
Right not available to tenant who never obtained 
possession of land. AIR 1964 Tripura 36 (40) (Pt E) 
(Pr 18). 

SECTION 123 

“ ? S, .J23 and 167 — Sections 123 and 167 cannot 

be challenged on ground that they are made retros¬ 
pective so as to operate from date of Bill — Constitu- 

JiPJLP ^ndia, Aits, 31,3LA. AIR 1963 Tripura 1 (11) 
(rt E) (Pr 31). 

SECTION 134 

-~--S. 134 (1) — Notification issued on 13th April, 
l«ol under S. 134 when section had not come into 
torce is not valid. See Teoancy Laws— TriDura Land 

A?n e ?n2 ft a £ d . L3nd Ref o«™s Act (43 of I960), S. 1(3), 
Ain 1963 Tripura 1. 

■— 7 S. 134 (2)-Notification under—Manner of publi- 
cation is one as provided for, under R. 170 of Tripura 
Land Revenue and Land Reforms Rules, 1901 - It 
be in at least two issues, of each of 

,“ ews Wf s - one of which must b e >o Bengali 
»Publication of news item regarding absoli- 

substani*temediartes in particular subdivision, with 
nuhw£ f c {h l notification, is not an authorised 
R 170 fw fk- fkf,. notification as contemplated by 
itself hnf U i will not affect validity of notification 
tlon whirKi 1 y *1 e ®ect-It is relevant only on ques. 
elusive e ” UCh c PU !?. ,icatlon wou * d amount to con- 
Reveoue and 0 ? 6 * 5 e D^ enancy Laws Tri Pura Land 

AIR 1963 T?ip^ l. rmS ACt (43 ° f 1960) * Sl 1(3) ' 

and 31 13 nf%’ ?i a P, Xl — Violation of Arts. 14, 19 
Art 31 A 9^ nst ^uffon cannot be urged in view of 

31 AIR A 19B<Pt D - htUt India ’ Arts - 3LA * 14 « 19 « 
01 . aik 1903 Tripura 1 ( 8 ) (Pt C) (Pr 21). 

~~ Section is not discriminatory — Ad- 

Sct o? l pL g / Ve ^ d,scr6tion implement Act in res¬ 
pect ot estates in any area - There is no excessive 


delegation—Constitution of India, Arts. 245, 14. AIR 
1963'Tripura 1 (9 to 11) (Pt D) (Prs 23, 24, 29). 

SECTION 167 

-s. 167—S. 167 cannot bechallenged on ground that 

they ate made retrospective so as to operate from date 
of Bill. See Tenancy Laws — Tripur* Land Revenue 
and Land Reforms Act (43 of 1960), S. 123. AIR 1963 
Tripura 1. 

-TRIPUBA LAND REVENUE AND LAND 
REFORMS RULES (1961) 

RULE 170 

-R. 170—Notification under—Manner of publica¬ 
tion is one as provided for, under R- 170 of Tripura 
Land Revenue and Land Reforms Rules, 1901— It 
must be published in at least two issues, of each of 
two newspapers, one of which must b 8 in Bengali 
language—Publication of news item regarding aboli¬ 
tion of intermediaries in particular subdivision, with 
subslance of the notification, is not an authorised 
publication of the notification as contemplated by 

R. 170. But this will not affect validity ot notifica* 
tion itself but only its effect — It is relevant only on 
question whether such publication would amount to 
conclusive evidence. See Tenancy Laws — Tripura 
Lai-d Revenue and Land Reforms Act (43 of 1900), 

S. 1(3). AIR 1963 Tripura l. 

-TRIPURA TENANCY ACT (l of 1296 T. E ) 

PREAMBLE 

-Preamble — Under-raiyati for fixed period — 

Under-raiyati has no permanent right in land—Provi¬ 
sion in lease that grantee may possess land with his 
sons, grandsons and other heirs in succession — Not 
sufficient to confer permanent title. AIR 1964 Tripura 
36 (38) (Pt C) (Pr 11). 

-Preamble, S. 78 — The law (1 of 1290, T. E.) ap¬ 
plies to agricultural land and not to land situated in 
Main Bazaar in Agartala Town-S. 78 of the Act has 
no application to such a case. A I R 1954 Tripura 8 
(9, 10) (Pt B) (Prs 12, 13). P 

-Preamble — Eviction of tenant — That tenant is 

refractory tenant and habitual defaulter, is no ground 
under Act. AIR 1953 Tripura 11 (11) (Pt D) 

lPr 7) ‘ SECTION I 


“—S.l, Cls. 4 and 5 — Jotedar (tenant) cannot be 
deemed to be a Bhumyadhikari under S. 1(4) — He is 
not entitled to eject a korfa prafa under S. 48 of the 

Act. AIR 1955 NUC (Tripura) 1915. 

SECTION 5 

—S. 5 (as amended in 1355 T. E ) - Jote or rayati 
right-Sectmn does not confer the status on Madhya- 
barti Praja. AIR 1952 Tripura 11 (12) (Pt A) (Pr 12). 

SECTION 0 

teoancy"—Nat*,!re of i0 1355 T ' E ) “ ^ 

The section does not intend that the "Kole Tote" 
must be a tenancy under a cultivating tenant or a 

whether the Proja under whom 

Tripoli U3V(Pt a B)Vr $? hylb * raU - A 1 R la52 

dents of tmjan cy ab 11 ity^of't^iant~fo^r°cv?cHon C — 

ChaD 6 ?) 0 ~~ (B A eagal tenancy Act (8 of 1885), 
!, ) 7 (Evldence Ac * * 1872), Ss. 101.103). 
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tenancy and the tenant can be evicted according to 
those terms. 

^ hen the plaintiff seeks to evict alleging that the 
tenancy is one at will according to a long established 
custom the onus would be on him to prove the 
custoni and that heavily when the tenant sought to 
be evicted had admittedly been in long possesion. 

^ here the local law is silent on any point the 
practice in the Tripura State permits the law in -West 
Bengal being followed. The Korfa tenant would 
under the Bengal Tenancy Act (8 of 1885) te an 
under, rayat when the plaintiff seeking his eviction is 
a rayat but not when he is found to be otherwise. 
Nevertheless where the plaintiff claims rayafci right 
the nearest approximation of the Korfa’s right would 
be that of an under-rayat under Chapter VII of the 
Bengal Tenancy Act. He cannot be evicted, by the 
plaintiff who can claim no better right than that of 

a rayat under the Act, when there is nothing on re- 

cord to show that he had rendered himself liable 
on any of the grounds on which an under-rayat can 
be evicted under the Bengal Act. AIR 1952 Tripura 
11 (13, 14) (Pt C) (Prs 15 to 23). 

—-S. G (as amended in 1355 T. E.)—(Korfa Tenancy 
—Heritabdity—Tenancy Laws—Bengal Tenancy Act 
(8 of 1885), S. 4SG (2). 

The Tripura Tenancy Act itself is silent on the 
question of the heritability or otherwise of a Korfa 
Tenancy. Therefore when a contract or custom is 
not proved either way a korfa tenancy with an occu¬ 
pancy right must be held heritable, following the 
provisions of S. 48-G (2), Bengal Tenancy Act, by 
virtue of which the tenancy of an under-rayat with 
an occupancy right is inherited by his heirs exactly 
as the heirs of a rayat inherit under S. 26 of that Act. 
AIR 1932 Tripura 11 (14) (Pt D) (Pr 25). 

SECTION 9 

-Ss. 9 and 10 — Applicability — S. 10 does not 

apply to case covered by S. 9 — Landlord cannot 
claim more than year’s rent as mazar. AIR 1955 
N U C (Tripura) 4367. 

-Ss 9 and 10 — Scope of — Drafting is defective 

— Drafting of new Tenancy Act recognising the 
legitimate rights of tenants recommended. AIR 1955 
N U C (Tripura) 4367. 

SECTION 10 

-Ss. 10, 9 — Scope of — Drafting is defective — 

Drafting of new Tenancy Act recognising the legiti¬ 
mate rights of tenants recommended. See Tenancy 
Laws — Tripura Tenancy Act (1 of 1296 T. E.), S. 9. 
AIR 1955 N U C (Tripura) 4367. 

-Ss. 10, 9 — Applicability — Section 10 does not 

apply to case covered by S. 9 — Landlord cannot 
claim more than year’s rent as mazir See Tenancy 
Laws — Tripura Tenancy Act (1 of 1296 T. E.), S. 9. 
AIR 1955 N U C (Tripura) 4367. 

SECTION 11 

-S. 11 — ‘Korfa’ tenancy is not attracted by S. 11. 

AIR 1953 Tripura 11 (11) (Pt C) (Pr 7). 

SECTION 12 

-S. 12 (as amended by Act 1 of 1355 T. E.) — 

Consent of landlord—Custom. 

A custom is a rule which, in a particular family or 
in a particular district, has from long usage obtained 

the force of law. It must be ancient, certain and 
reasonable and bemg in derogation to the general 
rules of law, must be construed strictly. It is essen¬ 
tial that the alleged custom should be established to 
be prevalent by clear and unambiguous evidence. 


Held, that the custom set up by the defendants 
that a tenant could execute a sale-deed without the 
consent of the landlord was not proved to be prevail¬ 
ing an Alepasa mouza. The mere fact that a person 
did not take consent of the landlord and the latter 
did npt raise any objection on account of his being a 
lawyer will not prove the alleged custom. AIR 1955 
Tripura 13 (16) (Pt D) (Pr 15). 

—-S. 12 — Tenancy holding—Gift -Validity — Not 
valid against the landlord when it is not executed 
after obtaining his permission as required by S. 12, 
Tripura Tenancy Act and when there is no custom 
proved to the contrary. See T. P. Act (1832), S. 6 (i). 
AIR 1955 N U C (Tripura) 4701. 

SECTION 32 

-S. 32—Rent decree in respect of leasehold not in 

accordance with judgment — Execution can be taken 
out by virtue of S. 32 of the Tripura Tenancy Act- 
Proper course for judgmenr debtor if he objects to 
execution. See Civil P. C. (1908), S. 47. AIR 1963 
Tripura 55. 

SECTION 48 

-S. 49 — lotedar (tenant) cannot be deemed to be 

Bhumyadhikari under S. 1 (4) — He is not entitled to 
elect a Korfa praja under S. 48 of the Act. See 
Tenancy Laws — Tripura .Tenancy Act (1296), S. 1, 
Cl. 4. AIR 1955 NUC (Tripura) 1915. 

SECTION 53 

-Ss. 53, 6 S to 76 (as amended in 1355 T. E.) 

— Right to acquire tenancy land — (Bengal 
Tenaacy Act (8 of 1885), S. 84. 

Under Ss. 68 to 76 of the Tripura Tenancy Act it 
is only the Sirkar or Bhumyadhikari who can acquire 
the lands of any tenancy. A person who, within the 
definition of S. 4, is neither, has no right to acquire 
the tenancy laud unless he can prove a contract or 
custom in support of his claim. Section 84, Bengal 
Tenancy Act (8 of 1885) also cannot help when 
he has not framed his plaint in accordance with the 
provisions of that section and has not obtained the 
necessary certificate from the Collector. 

He cannot also invoke the provisions of S. 53, 
Tripura Tenancy Act. AIR 1952 Tripura 11 (14) 
(Pt E) (Pr 27). 

SECTION 67 

-S. 67 — Arrears of rent deposited — Decree for 

eviction cannot be passed — Eviction cannot be 
ordered on ground of damages suffered due to rent 
arrears. AIR 1953 Tripura 11 (11) (Pt B) (Pr 7). 

SECTION 68 

-S. 68 — Authorises only a ‘Bhumyadhikari’ to 

evict certain non-occupancy tenants at his will — 
Ehumyadhikari has been defined clearly in S. 4 ana 
a Jotedar has been specifically excluded from this 
category by the exception—The expression ‘Bhumya¬ 
dhikari' cannot be liberally used — Section has no 
application when eviction is by Jotedar. AIR 1953 
Tripura 11 (12) (Pt E) (Prs 8 , 9). 

-Ss. 6 S to 76 and 53 — Right to acquire tenancy 

land-Only the Sirkar or Bhumyadhikari can acquire 

— (Bengal Tenancy Act (8 of 1885), S. 84. See 
Tenancy Laws —Tripura Tenancy Act (1296), S. do. 
AIR 1952 Tripura 11. 

SECTION 72 

-S. 72—Land acquisition—Compensation—Appor¬ 
tionment between landlord and tenants — Right con¬ 
ferred on tenant by S. 72 cannot be restricted by 
patta executed by landlord alone. AIR 1962 Tripura 
1 (5) (Pt A) (Prs 24, 26). 



29 


TENANCY LAWS-Tripura Tenancy Act (1296 T. E.), S. 73 

Dot acquire Bhumidari rights under S. IS (2). See 
Tenancy Livvs—U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951) S. 18 (2). AIR 1955 All 53S. 


SECTION 78 

—S. 78 — Suit under S. 9, Specific Relief Act, by 
tenant dispossessed by landlord is not barred — 
Nature of suit under Tenancy Act and S. 9, Specific 
Belief Act. 

The basis for a suit under S 9, Soecific Relief Act 
is the fact of possession and the Courts are not con¬ 
cerned with the right of the person dispossessed to be 
in possession of the property. The fact that the 
plaintiff raises a plea that he was a korfa tenant 
under the defendant is besides point. In a suit under 
S. 9, Specific Relief Act, the only question is whether 
the plaintiff was in possession. Such a suit is not 
barred by S. 78 of the Tripura Tenancy Act (1 of 
1290, T. E.). 

The suits provided under the two sections are quite 
different in their character and civil Courts can en¬ 
tertain both suits. AIR L955 Tripura 13 and A I R 
1950 Tripura 26, Dissented from. AIR 1962 Tripura 
58 (60,61) (Prs 10, 11, 12). 

—S. 78 — Scope of. 

Section 78 of the Tripura Tenancy Act, 1296, T. E. 
provides that if a tenant enjoying any right be dis¬ 
possessed unjustly and illegally, he shall be entitled 
to recover possession of the land within 2 years from 
the date of dispossession by recourse to a Civil Court. 
That is the period of limitation for a tenant who is 
outside to get back possession. The section does not 
prescribe the period of limitation of 2 years for a 
landlord to file a suit for eviction against the tenant 
! n possession. And that section cannot be availed of 
in holding that no landlord can evict a tenant after a 

Pn no 7n°U wo years - A 1 R 1902 Tripura 1 (7) (Pt C) 
(Pis 43, 47). 

S. 78— Dispossession of tenant by landlord—Pro¬ 
per remedy is that provided under S. 78 - Suit under 
/o 9 * -c e ™ , ? ebe ^ Act should not be entertained — 
(Specific Relief Act (1877), S. 9). AIR 1955 Tripura 

26 «7)tpt 510> ReK on - AIR 1956 Tripur “ 

Z 78—Applicability. Sea Tenancy Laws—Tripura 

lenancy Act (1 of 1298), Preamble. A I R 1954 Tri¬ 
pura 8 . 

'S. 78—Applicability. 

in S I C i-°R n l 8 has no application to auction-purchaser 

(Pt C, t (Pr a i4r 0CeediDgS - A 1 R 1954 Tripura 8 < 10 > 

SECTION 79 

hTsub 7 ?-^ 1 [°A. e,eCtment byJ ' otedar tenant against 
Tenant pTk 0ver after ex P iry of lease- 

Act ?eadU otedar under S - 108 > T. p - 

SECTION 3 

( 10 )humidho7j U j ?: 4 Ten T ancy Act (17 of 1939), S. 3 
never used for Lessees of land, which was 

agriculture or anS| D J °u C j 0ps or for P ur P° s es of 
to apply under iT husbandry are not competent 
inasmuch 9 for oblain ‘Bg bhumidhari rights 

ing of S 3—Sana/rt 6 n< ? j 6nant land within mean- 
nullity and unpnfft gra J^ ed sucb persons, held, as a 

424,1985 AU £ j 8lJ 6 at aW> 1985 Ml W R (HC) 

( 1951), 3 s7 Z 18?2U 9flR llti0 A n an, J Land Reforms Act 

right -- Land nl« j 4 9 B J" Acquisition of Bhumidari 
time of migratton V to d p fl w Khudkas ht of evacuee at 

khudkashtof evacuee oSVwLiS!? 1 b ® deemed to b ® 

session of it does Lt K. 9-1952 " _Person in P os * 

aoes not become an occupier and does 


SECTION 3-B 

-S. 3-B (as amended by Act 7 of 1950) — Expres¬ 
sion, “Claiming to be entitled as a co- tenant’-Covers 
case of a person who claims to be a co-tenant but 
who in fact is not a co-tenant. 1963 All W R (HC) 
312 : 1963 All L J 385. 

SECTION 4 

—Ss. 4 (2) and 7 (b) — Rent to be deposited under 
S. 7 (b)—What is, stated. AIR 1955 N U C (All) 3288. 

SECTION 6 

;-Ss. 6 , 7 (c) and 180—Erroneous decision result¬ 

ing in refusal to exercise jurisdiction properly vested 
—Question of jurisdiction is involved — Issue of writ 
of certiorari quashing the wrong orders—Error mani¬ 
fest aud apparent on the face of the record. See 
Constitution of India, Ait. 226. 1962 All L J 596. 

——Ss. 6 and 7 (c)—Suit by tenant who had obtained 
a declaration of his tenancy rights under S. 0 of U P. 
Agricultural Tenants (Acquisition of Privileges) Act 
of 1949-Death of plaintiff pending suit—Application 
for substitution by heir on the basis of will bequeath¬ 
ing his rights to the petitioner — U. P. Act 10 of 1949 
amended by addition of cl. (c) to S. 7—Given retros¬ 
pective operation by S. 340 of the U. P. Zamindari 
Abolition and Land Reforms Act — Devise® acquires 
rights under the will and entitled to be impleaded as 
legal representative. See Tenancy Laws — U P 
Tenancy Act (17 of 1939), S. 180. 1962 All L J 596. 

—Ss. 6 and 12-Res judicata-Decisions of Ravenue 

not °P 8rale as res judicata. See Civil 
P. C. (1908), S. 11. AIR 1957 All 719 (DB). 

7 s - 6 ~ U. P. Zamindari Abolition and Land Re 
jorms Act (1951), Ss 18 (2) aud 26B - Acquisition of 
Bhumidari right - Land proved to be Khudkasht of 
evacuee at time of migration to Pakistan must be 

deemed to be khudkasht of evacuee on 31-6 195 -*_ 

Person in possession of it does not become an occu 

c«f S T n0t aCq r Uir0 Bbumidari rights under 
S i 8 (2) See Tenancy Laws-U. P. Zamindari Aboli- 

£710955 AlI d 53S; f ° rmS ACt (1 ° f 195I) ' S - «(2). 

it & SYcXt 

irAKi a is n r ff M 

(L of 1939 , S. 275). A I R 1955 NUC (All) 2651^ 

T 8 * 8 ~ 8ub -Divisional Officer granting declaration 
under S 6 under Act (10 of 1949) also ordedu J Jw 
records be corrected - Order directing correction o 
entries is without jurisdiction without following “o 
cedure as laid down in U. P. Land Revenue Acl 
Order may be revised under U. P. : Tenancy Act S^ 

1952 R L D f B B7H7 ioB)' < 3 i901) ' S WVbS) 

^■.L“t„Y«sTi d Eff. r c\ shts - Acquisl,io “ of - 

7 0f °'M e Sss 

fn a to l R r e /^ S of 1 ^ --e 

Ac t of 1939. So loo‘ g “ 
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force, (he (emires provided in it shall continue. The 
U. P Tenancy Act shall he repealed with effect from 
the da’e of publication of the Notification prescribed 
under S 4 of the Act of 1951. 1951 All \V R (Rev) 
2U7 : 1951 R D 211. 

-Ss. 6, 7 — Grant of declaration under S. 0 is no 

bar to determination of suit or appeal. 1951 All W R 
(Rev) 207 r 1951 R D 211. 


-Ss. 6, 7, 12 — Sanad obtained under—Effect. 

A mere production of the Sanad embodying the 
declaration obtained under S. 6 of the U P. Agri¬ 
cultural Tenants (Acquisition of Privileges) Act, is no 
ground for the dismissal of the application, proceed¬ 
ing, suits, appeal or revision that ma> have been filed 
before a competent Court by the opposite party. 

If a party against whom this declaration is produc¬ 
ed wants to get it cancelled, the Court should grant 
him an oppoitunity to do so. 

This declaration does not oust the jurisdiction of 
competent Court to adjudicate upon the rights of the 
persons concerned. 

The persons holding the declaration will not be 
ejected from his land merely because a decree or 
order for his ejectment already eiists or has been 
passed after the declaration has been granted. 

On the basis of such a decree or order for eject¬ 
ment it will be proper for the S. D. 0. to cancel the 
declaration. 

The decree or order for ejectment of the person 
holding the declaration will be executed after it has 
been cancelled. 1951 A W R (Rev) 131 : 1951 R D 
172. 


-S. 6 — Obtaining of a declaration under pending 

aD appeal by the defendant against a decree for eject¬ 
ment in a suit under S». 180 of the Tenancy Act — If 
bars hearing of appeal. 

Where a plaintiff who claimed to be an exproprie¬ 
tary tenant obtains a decree against the defendant in 
a suit under S. 180 of (he Tenancy Act and pending 
an appeal by the defendant obtains a declaration 
under S. 6 of the U. P. Agricultural Tenants (Acqui¬ 
sition of Privileges) Act, that would not by itself bar 
the hearing of the appeal. A tenant who is out of 
possession cannot by merely making the deposit and 
obtaining a declaration under S. 0 be entitled to 
recover possession automatically, except by decree or 
order of competent Court. 1951 R D 165 i 1951 


A W R (Rev) 192. 


SECTION 7 


-S. 7 (c)—Transfer of Property Act (1882), S. 122 

— Applicability — Section applies to bhumidari rights 

— There can be no gift of such rights unless accept¬ 
ance is proved. 1963 All W R (H C) 655: 1963 All 
L J 1088 : ILR (1964) 1 All 375 : AIR T964 All 419 
(420) (Pr 2; (DB). 

_S. 7 (c) — Grant of joint Sanad — Joint Sanad- 

holder can transfer his tenancy rights. 1963 All W R 
(HC) 312 :1963 All L J 385. 

_Ss. 7 (c), 180—Erroneous decision resulting in re¬ 
fusal to exercise jurisdiction properly vested-Question 
of jurisdiction is involved —Issue of writ of certiorari 
quashing the wrong orders - Error manifest and 
apparent on the face of the record. 1962 All L J 596. 

_s. 7 (1) (b) — Compensation to be paid to inter¬ 
mediary — Assessment — Enhanced rate of rent 
required to be paid on grant of bhumidari sanad — 
If to be taken into consideraiion. See Tenancy Laws 
—U P Zamindari Abolition and Land Reforms Act 
(1 of 1951), S. 39 (1) (a). 1959 All L J 526. 

_c 7 / n (b) — Validity of Act— Act if repugnant 

to Contract Act — (Contract Act (1872), S. 37) — 


(Government of India Act (19.35). S. 107 (2) and 
Sch. 7, List 2, En'ry 21 and List 3, Entry 10). 

A reference to S. 37 of the Contract Act, would 
indicate that there is no repugnancy between the 
provisions ol the Contract Act and the provisions of 
U. P. Act 10 of 1949. The fresh liability that is 
imposed or the right that is conferred by the U. P. 
Act 10 of 1949 is not by virtue of any new contract, 
nor does i- deiive its force from any agreement 
between the parties. It owes its origin to the orders of 
a Court acting under a statute. An agreement for 
payment of rent between landlord and tenant in 
respect of an agricultural holding would be a contract 
relating to agricultural land. It would, therefore, fall 
outside the sphere of en’ry No, 10 of List III. Apply¬ 
ing the principle of pith and substance, the Act 
would more naturally fall within the range of entry 
No. 21 of List II than of entry No. 10 of List III. 
The Act could not, therefore bs impugned on the 
ground that it was not reserved for the consideration 
of the Governor-General or for the signification of 
His Majesty’s pleasure as required by S. 107 (2), 
Government of India Act. 1957 All L J 712 : AIR 
1957 All 644 (640) (Prs 8 to 10) (DB). 

-S 7 (a) — Section 7 (a) does not apply to pro¬ 
ceedings under S 9 of Specific Relief Act—Suit 
decreed under S. 9—Question of title cannot be 
raised in execution. See Civil P. C. (1908), S. 47. AIR 
1955 N U C (All) 3294. 


-Ss. 7 (b), 4 (2) — Bent to be deposited under S.7 

(b) - What is stated. AIR 1955 N U C (All) 3288. 

-S. 7 — Declaration under — If makes the person 

a bbumidar — When a person obtaining a declaration 
becomes a bbumidar. 

If a person obtains a declaration under S. 0 of the 
U. P. Act 10 of 1949, he does not become a bhumidar 
by virtue of the declaration and is not protected 
under S. 7 of the Act from ejectment from the land in 
respect of which the declaration has been obtained. 
The tenures provided in the U. P Zamindari Aboli¬ 
tion and Land Reforms Act, 1951, will come into 
being only on the repeal of the U. P. Tenancy Act of 
1939 and that can be repealed with effect from the 
date of publication of tbe notification prescribed 
under S. 4 of the Act of 1951.1951 A W R (Rev) 

207 r 1951 R D 211. , 0 . , 

-S. 7 — The declaration under S. 0 does not oust 

the jurisdiction of the competent court to adjudicate 
upon the rights of parties concerned. A person hold¬ 
ing declaration will not be ejected merely because a 
decree or order for ejectment has been passed already 
or after the grant of declaration. Such a decree or 
order for ejectment will be executed after the decla¬ 
ration has been cancelled. See Tenancy Laws — U. r. 
Agricultural Tenants (Acquisition of Privileges) Act 
(1949), S. 0. 1951 All W R (Rev) 131 r 1951 R D 172. 


SECTION 10 

-S. 10 (as amended by Act 7 of 1950) Suit under 

S. 180, U. P. Tenancy Act, by Zamindar — Decree 
and appeal filed before law staying the proceedings 
was promulgated—After promulgation of law legara- 
ing stay, appeal must be stayed under S. 10. iy5l ah 
W R (Rev) 207 :1951 R D 211. 

—— S. 10 (as amended by Act 7 of 1950) — Applica¬ 
bility-It is the pleadings of the parties which wouia 
determine whether a suit or proceeding falls witmn 
[he provisions of S. 10 of Act 7 of 1950. The entry 
in the records is necessary only in respect or tne 
occupation of the land by another person, 
absence of an entry about khudkasht does not aitert 
the application of S. 10, if the plaintiff claims the 
land to be his khudkasht, and the defendant is 
recorded as an occupier of it in the records of 13oor. 
1951 All W R (Rev) 207 i 1951 R D 211. 
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SECTION 12 

-S. 12 — Decisions on questions of title — Final 

only as regaids the preparation of consolidation 
scheme — Such decisions cannot operate as res judi¬ 
cata so far as applications under S 12 of U. P. Act 
10 of 1949 are overruled. See Tenancy Laws — U. P. 
Consolidation of Holdings Act (5 of 1954), S. 12. 
1901 All W R (HC) 683. 

—S. 12 — U. P. Consolidation of Holdings Act (5 of 
1954), S. 49 — Application for cancellation of a sanad 
of Bhumidhari rights — Not a matter arising out of 
consolidation proceeding — Applications not barred 
by S. 49. of U P. Act (5 of 1954) — An application 
under S. 12 of Act 10 of 1949, for cancellation of a 
sanad of Bhumidhari right is not a matter arbing out 
of consolidation proceedings. Nor is it a matter, in 
regard to which a suit or application could be filed 
under the provisions of the U P. Consolidation of 
Holdings Act, 1954, as the latter Act contains no 
provision for cancellation of a sanad for Bhumidhari 
rights. Such an application is not barred by either of 
the parls of S. 49 of the Act. 1901 All W R (HC) 
0S3. 

—Ss. 12,13—Order refusing cancellation of Sanad 
— Appeal. 

The language of S. 13 shows that any order passed 
by the Assistant Collector under S. 12 is appealable. 
It was not intended to make only orders cancelling 
a sanad appealable. An appeal lies against an order 
passed by the Assistant Collector under S. 12 refus¬ 
ing to cancel the-sanad. 1958 All L J 843. 

S. 12 Civil P. C, S. 11 — Plea of res judicata 
based on general principles — Essentials — Decisions 
of Revenue Officers under U. P. Act (10 of 1949) — 

as res Mieata. See Civil P. C. (1908), 
S. 11. AIR 1957 All 719 (DB). 

: s - 12 T Order of Commissioner dismissing appeal 
against order by Assistant Collector cancelling decla¬ 
ration under S. 0 — Revision to Revenue Board. See 

lI n T* y hVZ s r.?' P< TenaQts (Acquisition of Privi- 
Jggg Act UO of 1949), S. 0. AIR 1955 N U C (All) 

rzf'J 2 (!).(•) (®)'-Applicability-Concealment of 

laMnn i«P 0n e,ectn ? ent case is ground for cancel- 
1 w2 “ r! "“to, s -J? U)W and not S. 12 

Co, 7 n Ca . n , ce ! latl °n under S. 12 (l) (a) - Appellate 
UJurt considering cancellation under S. 12(1) (c) — 

Co -“ r t , t A eld tl.it of appellate 

SwevT? d M ,X ght - b ? I,ght or wrong—This cannot 

under Art 99 fl kl n j“° acc ? unt ““dor writ petition 
on emunVnl r ? r i e r not ha J ving been challenged 

rectedmust hi f ,Uri ? d ‘ cll 0 n u a o^ not having been cor- 
rwtea must be treated as binding — Order must h* 

of °, ne under s - 12 (D (0)-Sob'eqoeot order 

Of Ae?S| S oMq|i l | ti f B as M e 0rder under s - 8 ( 3 ) 

U P AartnuU 1 ffi 1) 15 valid - (Tenancy Laws- 

(Amea£^)^“and S nt n (AcqUisi iS i0Q of p » v ileges) 
Of 1951), S d( 3 n^ SCe !! D f. 0US Provisions Act (23 

AfR 1955 NUC (AH) n0 S UUtl ° n ° f India> Art> 22d) - 
onpendineDronp^ 713 * 018 / 811011 under s - 6 -Effect 

«0 right, of persons‘Zee,K'SusTod. 0 

S. e is produced walS!\ Wh01 ? th,s decla ration under 
it is only fair SiS* rt£ g n il ca ? cel !® d under S. 12, 
opportunity to do so. ** C ° Urt sbould 8 rant him an 

^nipatents^o^ad/i A <°* f oust tbe Jurisdiction of 
thepers 0 nsco ne ern°e d adiudicate Upon the ri « hts of 

eMed ®from ft me J? 8 ® 1 u raBoxi wi, J not ba 

order for his efeotma » m i rfl ^ b ® cause a decree or 


On the bans of Ihis decree or order of ejectment, 
it will be proper for the S. D. O. to cancel dhe 
declaration. 

The decree or order for the ejectment of the 
person holding the declaration wili be executed after 
it has been cancelled. 1951 R D 172 : 1951 All W R 
(Rev) 131. 

SECTION 13 

——S. 13 — Order of confirmation of Sanad under 
S. 12—Appeal. 

An appeal lies against an order under S. 12 though 
it was not a modification or cancellation of the sanad, 
but a confirmation ot it. 1960 All W R <H C) 321 , 
1960 All L J 444. 

-S. 13 — Order of the Assistant Collector refusing 

cancellation of sanad — Appeal lies. See Tenancy 
Laws — U. P. Agricultural Tenants (Acquisition of 
Privileges) Act (10 of 1949), S. 12. 1958 All L j 843. 

-S. 13—Order of Commissioner dismissing appeal 

against order by Assistant Collector cancelling decla¬ 
ration under S. 0 — Revision to Revenue Board See 
Tenancy Laws - UP. Tenants (Acquisition of P r i 
vileges Act (10 of 1949), S. 0. AIR 1955 N U C (All) 

1— S ;i2j'S e I is,on ~ No revision lies to Board under 
Act. 1952 R D 276 : 1951 All W R ( R ev ) 212. 

u’ ^ rev ' s ’ ou h* es the Board under S 27 r 
of the Tenancy Act as against an order passed by the 
Commissioner under S. 13 of the U. P. Agricultural 
Tenants (Acquisition of Privileges) Act, 1949. See 
Tenancy Laws — U. P. Tenancy Act (17 of TQtqT 
S. 275. 1952 RD(BR) 191. 1 Wd9) ’ 

TTT 5, . 13 ~9 rder u“ der —Revision under C. P. C.— 
Maintainability—Civil P. C. (1908), S. 115. U 

l-l" R* Agricultural Tenants (Acquisition of Pn',,; 
leges) Act <10 of 1949, lays down’special procedure 
according to the rules framed by the Provincial 
Government under S. 10 of the Act Therefore 
general procedure laid down in the’ Code of Civil 

Mii 0 a ‘“ ing 

Therefore, the Code of Civil Procedure 
of the Code P ‘ ACt 10 ° f 1949 and coose 9 ue utly S. 115 

A Sa.rlris s rt u ,L o, A s # 

(BH, ill'. °‘ Stl 1952 ^LJ.BevVl^r^^ 

TiTe'nMcTu 1 ",-M'int.ioablli,,- 

L ftQ d Reforms Act (1 of 1951)”$, 333 tad 340° “ Dd 

revise an^ord'efpassedVy 9 0 * 

Court in a suit or proceeding n e red\r. S ? b 0 c di , nate 
of the Act. Section 340 of the Ac, 1)° -i n ? ch - 11 
amendment made In U. P. Act lo\f ^ 949 ^* f " r 
with retrospective effect by sub s /luS l0 , a PP I V 
of S. 340 also validates 

made, proceedings taken, deciar»»fo?» 3 * °, rders 
jurisdiction exercised under Act 10 of and 

the above two sections is an authoriVi ff Vu N ° n De of 

l m O ,X r Ir p ‘ a ss ‘d Vld ^e 0 r g f73 9 n o , O t r p^ P C - 

-s iff A “ LI m) L °1 of 

—^S. 13 (as amended in 1950 ^ 
revisable under S. 275, U P TaL* rc * C f un< * er >s oat 
1 
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Jependenlly of the Tenancy Act. Therefore the 
argument, that the order of the Additional Comrais. 
sioner passed in an appeal under S. 13 of the U. P. 
.Agricultural tenants (Acquisition of Privileges! Act 
should be deemed to be an order under the U. P. 
Tenancy Act to which S. 275 applies is untenable. 
19o2 All L J (Pev) 50 j 1952 All W R (Fey) 5 : 1951 
R D 263. 

SECTION 180 

~—180, 7 (c) — Suit by tenant who had obtained 
declaration of his tenancy rights under S. 6 of Act 
10 of 1949—Death of plaintiff pending suit—Appli- 
catjon for substitution by heirs on the basis of will— 
S. 7 (c) added to Act 10 of 1949 and given retros¬ 
pective operation — Devisee is entitled to be im¬ 
pleaded as legal representatives. See Tenancy Laws 
—U. P. Tenancy Act (17 of 1939), S. 180. 1962 All 
L J 596. 

-U. P. AGRICULTURAL TENANTS (ACQUISI¬ 
TION OF PRIVILEGES) AMENDMENT AND 
MISCELLANEOUS PROVISIONS ACT (7 of 1950) 

PREAMBLE 

-Preamble — Commissioner’s order staying relief 

of ejectment under S. 180 but granting declaration 
under S.;63 in a suit under Ss. 63/180 of U. P. 
Tenancy Act — Passed before coming into force of 
Act 7 of 1950—Validity. 

^ Where an order staying relief of ejectment under 
S. 180 but granting the relief of declaration under 
S. 63 of U. P. Tenancy Act was passed by the Com¬ 
missioner in an appeal from the decree in a suit 
under Ss. 63/180 of the U. P. Tenancy Act on 30-12- 

1949 and Act 7 of 1950 (as well as the Ordinance of 

1950 which it replaced) came into force later, the 
order and decree, dated 30-12-1949 cannot beset 
aside for want of jurisdiction. 1952 A L J (Rev) 87 : 
1952 R D 161. 

SECTION 10 

-S. 10—Tenancy Laws—U. P. Tenancy Act (17 of 

1939), Ss. 183, Proviso and 175 — Suit for ejectment 
under S. 183 by sub-tenant—Sub-tenant liable for 
ejectment under S. 175 — S. 10 of U. P. Act 7 of 
1950 held did not apply — Proviso to S. 183 was 
attracted and suit could not be decreed. See Tenancy 
Laws—U P. Tenancy Act (17 of 1939), S. 183, Proviso. 
1965 All L J 290. 

-S. 10 — Banaras Slate Tenancy Act (3 of 1949) 

if continues to apply after merger of Banaras State 
—Ejectment suit by tenant in chief against sub¬ 
tenant — Applicability of Ss. 154 and 159, Act (3 
of 1949) — Stay of suit under S. 10, U. P. Act 7 of 
1950. 

In the absence of any notification extending the 
U. P. Tenancy Act, 1939, to the erstwhile Banaras 
State, it would appear, that in the territory of the 
erstwhile Banaras State, the Banaras State Tenancy 
Act (3 of 1949) is still in force, as it is referred to 
in the schedule attached to the U. P. Agricultural 
Tenants (Acquisition of Privileges) Act 1949 as 
amended in 1950 and Ordinance No. 3 of 1951. 

From S. 10 of the U. P. Act 7 of 1950 it appears 
that so far as the proceedings under the Banaras 
State Tenancy Act, 1949, are concerned, only those 
under Ss. 97, 99, 154 and 159 of that Act have been 
stayed subject to the Proviso that cases under S. 159 
have been stayed only where the plaintiffs are pro¬ 
prietors. But where in a suit under S. 159, the plain, 
tiffs are tenants then they are not to be stayed- 
1952 R D (B R) 27 : 1952 All W R (H C) 131 : 1952 
All L J 104i AIR 1952 All 940 (941) (Pt.B) (Prs 7, 
3, 9, 10). 

-S. 10—Case under S. 03/180, U. P. Tenancy Act 

(1939) for declaration — Additional Commissioner 


(Acquisition of Privileges) Act (1949), S. 63 

passing decree on 30-12-1949 but staying appeal so 
tar as it related to relief of ejectment under S. 180- 
Order and decree are not in contravention of S. 10 of 
U. P. Act 7 of 1950. See Tenancy Laws — U P 
Tenancy Act (17 of 1939), S. 63. 1952 All L J (Re v j 

8 i . 


-S. 10—‘Suit’ includes appeal. 

The word ‘suit’ in S. 10 of U. P. Act 7 of 1950 
includes an appeal which is merely a continuation 
of the suit and in any case the words "suits, applica¬ 
tions and proceedings” are wide enough to include 
appeals. Hence a pending appeal in a suit for eject¬ 
ment under S. 175 of the U. P. Tenancy Act must be 
stayed under that section Even if it be held that it 
cannot be stayed it would be useless to hear the 
appeal as the decree eventually passed cannot be 
executed under the provisions of that Act. 1951 All 
W R (H C) 56 (DB). 

-S. 10 — Applicability — Absence of entry about 

Khudkhast—If affects. 

The absence of an entry about khudkhast cannot 
affect the applicability of Act 7 of 1950 if the plain¬ 
tiff claims the land to be his khudkhast and the 
defendant is recorded as an occupier of it in the 
records of 1356-F. 1951 All W R (Rev) 207 « 1951 
R D 211. 


-U. P. AGRICULTURAL TENANTS (ACQUISI¬ 
TION OF PRIVILEGES) AMENDMENT AND 
MISCELLANEOUS PROVISIONS ACT (23 of 
1951) 

SECTION 5 

-S. 5—Applicability—Stay of revision proceedings 

before Board. 

Where no revision lies in law from an order in a 
proceeding under U. P. Act 10 of 1949, the pro¬ 
ceedings before the board for revision cannot be a 
proceeding in law and cannot be stayed under S. 5. 

Moreover, S. 5 provides for the stay of a proceeding 
against an occupier and sub-s. ( 2 ) of the section 
indicates that sub-s. ( 1 ) applies to a proceeding in 
the Court of the Assistant Collector. The section 
cannot apply to a proceeding before the Board where 
no valid proceeding lies. 1952 All L J (Rev) 145 r 
1952 R D (B R) 191. 


-Ss. 5 and 6 —Scope. 

Sections 5 and 0 of the Act do not at all justify 
the stay of an appeal from a decree passed under 
S. 63/180 of the U. P. Tenancy Act. Section 5 pro¬ 
vides for the stay of a proceeding against an occupier 
on any ground mentioned in Clause (c) of'sub-s. (1) 
of S. 12 of the Act and S. 0 provides for the revival 
of a declaration which has been cancelled under the 
above provisions of the Act. They do not refer to 
any other proceeding. 1952 All L J (Rev) 87 : 1952 
R D (BR) 161. 

SECTION 0 


—S. 6 (3)—Applicability - Order for cancellation 
>f certificate under S. 12 (1) (c)—Subsequent order ot 
Commissioner setting aside order under S. 6 (3) or 
Act (23 of 1951) is valid. See Tenancy Laws - U., P. 
Agricultural Tenants (Acquisition of Privileges) Act 
10 of 1949), S. 12 (L) (a) (c). A I B 1955 NUC 
All) 176. 


-S. 6 — Section 6 provides for the revival of a 

declaration which has been cancelled under the pro¬ 
visions of the Act. It does not refer to any otuer 
proceeding. See Tenancy Laws — U. P. Agricultural 
Tenants (Acquisition of Privileges) Amendment and 
Miscellaneous Provisions Act (1951), S. 5. 1952 R D 
(B R) 161 : 1952 All LJ (Rev) 87. 
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of teDure-holders are rearranged for consolidation, 
grove land forming part of them will be left out and 
only the remaining lands of the holdings will be 
arranged. This is not the same thing as saying that the 
Act does not apply to grove lands; only the provision 
regarding rearrangement will not apply to-them and 
the rest will apply. 1962 All W R (H C) 500, Over¬ 
ruled. 1962 All L J 564 : 1962 All W R (H C) 391 i 
I L R (1962) 2 All 359. 

Ss. 3 (2), 16, 12, 141, 19 and 20 (2) - Inclusion 

i r—, t • 


-U P. CONSOLIDATION OF HOLDINGS ACT 
(5 of 1954) 

PREAMBLE 

._Preamble— Validity—Does not contravene Art. 14 

of the Constitution. See Constitution of India, 
Art. 14. A I R 1957 All 297 (DB). 

-Preamble—Scope and effect of—Procedural pro¬ 
visions — Violation of principles of natural justice. 
See Constitution of India, Art. 226. A I R 1957 All 
297 (DB). 

-Preamble—Object of. 

The object of the U. P. Consolidation of Holdings 
Act is to allot a compact area in lieu of scattered 
holdings so that large scale cultivation be made 
possible and allots attendant advantages may accrue 
to tenure holders. The consolidation of holdings is 
intended to encourage the develonment of agricul¬ 
ture. 1956 All WRiBC) 643 : 1956 All L J 878 : 
AI R 1957 All 297 (299) (Pt A) (Pr 5) (DB). 

SECTION 3 

•S. 3 (as amended by U. P. Act 38 of 1958), Ss 15 


<l)(a), 42 (4)) (as amended by U. P. Act 24 of 1956) 
—Permission granted by Assistant Commissioner, at 
Mathura—Validity of—Assistant Director at Mathura, 
made ex-officio Deputy Director — Still permission 
granted by him is Dot valid in view of specific pro¬ 
vision of S. 15 (1) (a). 

Under the provisions Clause (a) of sub-s. (I) of 
S. 15 of the Consolidation of Holdings Act it is the 
Director of Consolidation who is authorised to grant 
permission and since the permission in question was 
granted by the Deputy Director of Consolidation it 
had no validity and was not a permission as required 
by law. 

c ^rw°A'^r a V on * ssue ^ by the Government under 
42 (I) of the Act appointing the Assistant Director 
concerned as ex-officio Deputy Director of Consolida¬ 
tion does not cure the inherent infirmity for the 
simple reason that the notification has not been 
issued under S. 42 (4) which authorises the Govern¬ 
ment to empower Deputy Director to discharge the 
functions of the Director of Consolidation as may be 
specified in the notification. 

Even if it be assumed that the use of the word 
ex officio in the notification dated 21-9.1956 was 
in ended to confer upon the Deputy Director, Con- 

«,ndl ai c n i?/n a l hur c a , the P° wers of the Director 

of the Act which hitherto were 

2 Zl k y As £ sis L taot Director, Consolidation. 
Y -W tue °{ the ratification dated 28-7-1955, 

reason fha * 3 t0 aC c ieve ,hat obfect for ‘be same 
^ D ? t,ficat,0n dated 21-9-1950 was not 
sub-s. (4) of S. 42 of the Act. 
1965 All W R (H C) 716 :1 L R (1965) 2 All 879. 

tnent as Di^S reCt °I '" De ^ nit i 0n re 9 uires appoint- 
Director Spa T 3nd r 0t ^ferment of powers of 
Holding ^nancy Laws-U. P. Consolidation of 

<H c> 11 (2 >- 1965 Al,WR 

vTp S Act 38 (4) (c) (as added by 

i n 's 3 / 5 )_Arf l 958 r~" Gr0ve * ao< * is * and as defined 
in & J (5)-Act applies to such land. 

means apafcelor n, ? , Clau K s f < 4 J<>*‘be section 
dudes a grove ^ and ‘berefo.e in- 

solidation.Te pl f ° r Purposes of con- 

that is meant kj S Bgement of holdings. Thus all 


of grove in Scheme—Failure to object in time effect. 
1962 All W R (H C) 727 : 1962 All L J 888. 

CHAPTER 2 

9-Chaps. 2 and 3, Ss, 29-B and 49, S. 6 (as 

amended by U. P. Act 16 of 1957)— Constitutionality 
—Act does not offend Art. 14 or Art. 31 (2) of the 
Constitution. See Tenancy Laws — U. P. Consolida¬ 
tion of Holdings Act (5 of 1954), S. 6 . AIR 1959 
SC 564. 

SECTION 4 

9—-Ss. 4. 5 (b) (ii) and 49 (as amended by Act 38 
ot 1958)— Effect of amendment — Suits under S. 175 
U. P. Tenancy Act decreed prior to consolidation 
operation in 1954 — Appeals to Supreme Court— If 
become infructuous. Baljee Sing v. Risal Sineh 

1964 All L J 604 : 1962 All W R (H C> 534.1962 
Supp 3 S C R 217. 

“ — s - 4— Notification under S. 4 — Applicability of 
S. 5 (b)—Section applies only to proceedings pending 
on the date when notification comes into effect and 
not to proceedings instituted thereafter. See Tenancy 
Laws — U. P. Consolidation of Holdings Act t5 of 
1954), S. 5 (b). 1965 All VV R (H C) 24$? * 

: s - 4 — Single Judge deciding appeal on merits in 

ignorance of notifications issued under S 4 — Effect 
of S 5-Special appeal-Consolidation officer having 

decided dispute matter pendi. g in High Court in form 
of writ petition — Held, case he remanded to Single 
Judge to keep it stayed. See Tenancy Laws - U P 
Consolidation of Holdings Act (1954), S 5 1964 All 
W R (H C) 625 , 1964 All L J 1050. AU 

—-Ss. 4, 5, 52-Stay of suit—Suit partly for specific 
performance of contract of sale and partly for no«« 

s '°t D ;S in respect of ,at ‘ er relief had to be slaved” 

A I R 1903 All 194 (200) (Pt I) (Prs 33, 34). * * 

—Ss. 4, 11 —Consolidation proceedings — Starting 
point o — Limitation to be counted up to dote of 

I960 All S - 4 ' 1900 Al ‘ W H <H C) 503 , 

SECTION 5 

9 j? (b) (ii) (as amended by Act 38 of l osq* 
Eifect of amendment - Suit,. uW S 175 
Tenancy Act decreed prior to consolidation nn»rtl- 

that Ii was not*for legid Necessity—^nitiatin 11 g P" d 
solidation ^proceedings - °f C0 “* 

1965 All W R (HC) 441 ,1965 All L j 

“~Ss, 5 (b) and 4— Application ol S ^ c i* 

on the^date 


when notification under S 4 comes intnelf. dat ! 
wV( 0 H 8 r , 0 248 dings 1965 AU 

ss's. 0 ; 

holding' when^oidfngs 
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to pass orders in terms of their decision. 1964 All L J 
1050 : 1964 All W R (HC) 625. 

*-S. 5—Word “Suits”—Meaning—"Suit” does not 

include execution proceedings — Execution ot decree 
cannot be stayed—Object of Act — ILR 30 Bom 101 ; 
ILR 22 Mad 256, Rel. AIR 1925 All 276 ; AIR 1955 
All 353 (FB). Disting. 1964 All L J 718. 

-S. 5 (b) (1) — Expression "all proceedings” — 

Scope of—The words “all proceedings” occurring in 
S. 5 (b) (i) have reference only to proceedings for 
correction of record and do not relate to proceedings 
for declaration of rights and interest over land or for 
possession of land or for partition. 1964 All L J 718. 

-Ss. 5, 4 and 52 — Stay of suit — Suit partly for 

specific performance of contract of sale and partly 
for possession—Suit in respect of latter relief had to 
be stayed. AIR 1963 All 194 (200) (Pt I) (Prs 33, 34). 


would govern consolidation proceedings. See Con¬ 
stitution of India, Art. 228. AIR 1965 All 296. 

-Ss. 9, 49 (as amended in 1958) — Bar under — 

Proceedings under S. 9 are permutation proceedings 
—Regular suit for declaration and possession barred— 
Suit for injunction not maintainable. 1965 All 
L J 627. 

-S. 9 (as amended in 1958) _ Compromise decree 

obtained before consolidation operations—No objec¬ 
tion filed under S. 9 within prescribed period—Decree 
ceased to be effective. 1965 All L J 627. 

SECTION 10 

-S. 10 — Orders ‘‘under any other law” include 

orders passed in execution of degree. 1964 All 
L J 718. 

SECTION 10-A 


.SECTION 6: 

#-S. 6, Cbs. 2 and 3, Ss. 29-B and 49)—(as 

amended by U. P. Act 16 of 1957) — Constitution¬ 
ality. Held that the impugned provisions did not 
contravene Art. 14 or Art. 31 (2) of the Constitution 
(as it was before the Fourth Amendment). Attar 
Singh v. State of U.'-P., (1959) S C J 474 « 1959 All 
W R (HC) 300 : 1959 All L J 601 : (1959) Supp (1) 
S C R 928 : AIR 1959 SC 564 (566 to 568) (Prs 7, 9, 
10 , 12 ). 

SECTION 7 

-Ss. 7, 8, 11 and 12—U. P. Consolidation of Hold¬ 
ings (Amendment) Act (38 of 1958), S. 49 — Scope — 
S. 49 ol Act 38 of 1958 refers only to complete pro¬ 
ceedings — Effect — Proceedings pending on 27th 
November, 1958—Those under S. 7 to be disposed of 
according to Amended Act and those under S. 8 and 
subsequent sections to be disposed according to un¬ 
amended Act—Proceedings for preparation of state¬ 
ment of tenure* holders to be conducted according to 
unamended S. 12. ILR (1963) 2 All 805. 

SECTION 8 

-S. 8 — Proceedings pending on 27th November 

1958—Those under S. 8 and subsequent sections to 
be disposed of according to unamended Act. See 
Tenaucv Laws—U. P. Consolidation of Holdings Act 
(1954), S. 7. ILR (1963) 2 All 805, 

-Ss. 8, 11, 12 and 49 (as it stood prior to its 

amendment in 1958) — Name of A recorded under 
S. 8 and in statement prepared under S. 11 —Objec¬ 
tion by B that he was sirdar of plot—Though record¬ 
ed as occupant in.1358 F. A was found not in posses¬ 
sion till 1366F — Notification under S. 4 made in 
March 1954 and statement under S. 11 published in 
July 1958—Held that S. 49 did not prevent filing of 
suit for recovery of possession by A in revenue Courts 
—A had a right to file suit under S. 209, U. P. 
Zamindari Abolition and Land Reforms Act and 
having Jailed to do so his right in plot was exting- 
uished—(1900) A L J 639 and (1965) All W R (IIC) 
248 , Dissented from. 1963 All LJ 1161, 

SECTION 9 

—S. 9 (3)—Reference under — Non-appearance of 
party whose name was sought to be expunged from 
record by applicant — Case can still be treated as 
disputed case—Relerence is valid. 1965 All L J 945 : 
1965 All W R (HC) 708 : AIR 1966 All 156 (157) 
(Pt A) (Pr 2). 

.-S. 9 — Consolidation authority holding that the 

question of fact decided in earlier consolidation pro¬ 
ceeding between same parties is res judicata — Pro- 
cetdings under U. P. Consolidation ot Holdings Act 
are judicial proceedings — Principles of res judicata 


-Ss. 10-A and 20 — Proceedings contemplated 

under S. 10-A.are not administrative but judicial — 
—Order passed under S. 10-A by the Consolidation 
Officer would be final and binding between the parties 
if no appeal is preferred from that order — Order 
passed under S. 10-A cannot be questioned by filing 
objection under S. 20. 1962 A L J 888, Rel. on. 1962 
R D 107 and 1965 R D 12, Disting. 1965 All W R 
(HC) 349. 

SECTION 11 


-S. 11—Name of A recorded under S. 8 and in 

statement prepared under S. 11—Objection by B that 
he was sirdar of plot—Though recorded as occupant 
in 1358 F. A was found not in possession till _1360 F 
—Notification under S. 4 made in March 1954 and 
statement under S. 11 published in July 1958—Held 
that S. 49 did not prevent filing of suit for recovery 
of possession by A in revenue Courts—A had a right 
to file suit under S. 209, U. P. Zamindari Abolition 
and Land Reforms Act and having failed to do so his 
right in plot was extinguished. See Tenancy Laws— 
U. P. Consolidation of Holdings Act (5 of 1954), S. 8. 
1965 All L J 1161. 

-Ss. 11, 42 — Deputy Director, Consolidation, 

hearing appeal though haviDg no jurisdiction — His 
order confirmed by director in revision, on merits — 
Order of Deputy Director having merged in order of 
director which was valid, cannot be challenged. See 
Constitution of India, Art. 220. 1965 All W R (HC) 
666: 1965 All L J 718. 


—Ss. 11 (2), 3 (4), 42 and 44 (ii) —* The Director’ 
S. 11 (2)—Expression does not include person on 
horn Director’s powers have been conferred—196U 
L J 549 and 1964 A L J 145, Rel. on. 1965 All 
R (HC) 666 : 1965 All L J 718. 

—S. 11—Amendment of statement of plots —On 
ipellant’s objection to published statement, Deputy 
irector, Consolidation ordering republication ot it 
Republication of—Statement with amendment only 
extent of objection—Held that there was sufficient 
impliance with order of Deputy Director, Consoli- 
ition. 1965 All W R (IIC) 167 : 1965 All L J 3.4, 

—Ss. 11, 12, 20 to 24, 29, 31, 33, 34 and 36 (after 
nendment bv Act 16 of 1957)-Scope and cons ruc- 
)n — Necessity for the aggrieved party to lile nn 
ijection at each stage — Reference under 8. W !*/• 
not finally decided, has to be stayed — Considers 
)u as to inconvenience or expenses to party 
aterial. 1962 411 W R 450 held Overruled on one 
ffnt by 1964 All W R 424 (DB). 

Once the statement of proposals is confirmed under 
23 of the U. P. Consolidation ot Holdings Act, ne 
vil Judge hearing a reference under 8. U\ 

spectofthe same subject-matter, must decide 
cordance with the statement of proposals s 

med, especially when no objection nas been 
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reference concluded according to unamended S. 12 - Civil 


SSfCS Md“=d>.l2 (2) :S. 22(2. applies 

pr °^?nolinv'e^iie^ce U ^nd expenses^o^th^parties^ 116065 tionhad been Bled under S. 20 bv either party S. 22 

sarv inconvenience and expenses to me parties (g) qM Qot be appHed at all 1964 All L J 919. 

-S. 12 — Proceedings pending on 27th November 

1958-Proceedings for preparation of statement of 
tenure holders to be conducted according to un¬ 
amended S. 12. See Tenancy laws — U. P. Consolida¬ 
tion of Holdings Act (1954), S. 7. ILR (1963) 2 All 
805. 

•S. 12 — Objections in respect of entry regarding 


made unaer o. **■ 

to be stayed on the publicat 
proposals even thoi 
sary inconvenience ___ . 

It is so for the reason that provisions under Ss. 12 
(7) and (1), 22 (4), 20 (2) and 34 (1) compel an mfe- 
that the aggrieved party has got to file an ob- 

■ * _ _ 1 • _ . £ _L . L L A . lU n 


renceiuiu iuo a KS .ic*^ e»-— —-—-- 

jection at each stage, irrespective of whether the 
question of title had earlier been determined or 
finally determined or not, if the entry in the state¬ 
ment published under S. 11, or Statement of Propo¬ 
sals, or the order passed under Ss. 29, 31 and 33 of 
the Act is against him. 

Similarly, the difference in the phraseology of 
Ss. 12(4), 22 (1) and 30 (1) of the Act also suggest 
that a party filing an objection under S. 12 (1) should 
make an objection under S. 20 (2) and 34 (1) also if 
the entry in the statement of proposals, or order con¬ 
templated under S. 34 (1) of the Act is against him. 
1963 All L J 957, Foil; 1962 All W R 450, held 
Overruled on one point by 1904 All VV R 424 (DB). 
1965 All W R (HC) 245. 

—Ss. 11 and 12—Adhivasi out of possession — 
Failure to apply for recovery of possession within 
prescribed period — Claim to be sirdar by virtue of 
declaration under S. 240.A — Limitation — Starting 
point—"Date of occupation”—Interpretation of. See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 209. 1964 All L J 1045. 

-S. 11 — Proceedings pending on 27th November 

1958—Those under S. 7 to be disposed of according 
to Amended Act and those under S. 8 and subsequent 
sections to be disposed of according to unamended 
S.12. See Tenancy Laws — U. P. Consolidation of 
Holdings Act (1954), S. 7. ILR (1963) 2 All 805. 

“—Ss. 11 and 12 — Grovelands included in consoli¬ 
dation operations — S. 11 applies - Objection in res¬ 
pect of entry regarding grovelands in statement of 
Plots tenure holders to be disposed of according 
to S. 12. 1902 All L J 504, Rel. on. ILR (1963) 2 All 

oU5. 

T S * “ Consolidation proceedings — Starting 
point of — Limitation to be counted upto date of de- 
claration under jS. 4. See Tenancy Laws-U. P. Con- 

(HC) 503 ° H ° dmgs Act * 1954)> S - 4 ‘ l 960 Al1 w R 

SECTION 12 

SYNOPSIS 

(U, P. Consolidation of Holdings Act 
(1954), S. 12.) 

1. Scope and applicability. 

2. Filing of objection—Sub-s. ( 1 ). 

3. Decision of Consolidating Officer—Sub-s. ( 3 ) 

4. Reference to Arbitrator-Sub.s. (4). 

5. Decision by Arbitrator-Sub.s. (0). 


1. Scope and applicability. 

Rul es*( R r^4~to80 * C ? ) n ^ olId , a . tion of Holdings 
—No ii,ric4;Li f Y* , Proceedings under S. 27 
to 80 lull - 0n to f dec He questions of title—R r . 74 

I960, dated™ Mo}?m Dd A 27* W ; P - No - 307 of 

III: R °>- «• WbVW; 1965 111 i 1 

Act38on958vir? nd *? 2 ( as amen ded by U P. 
tion under S 12 -^Ohwr Ht J e ^ n Y°^ ve d in ohjec- 
who referred it to aSStSS® / efer S e 2 Civil 

& ^ bao k e °o 

proceedings—Objection heldYal'to^bl.fondiwted ami 


^ v -- * - - f---- J * "Cj 

grovelands in statement of plots and tenure holders 
to be disposed of according to S. 12. See Tenancy 
Laws — U. P. Consolidation of Holdings Act (1954), 
S. 11. ILR (1963) 2 All 805. 

-S. 12 — Scope and object of — Objection under 

S. 12 not presented by the objector himself or by 
duly authorised agent—Mere irregularity in presenta¬ 
tion—Order of Deputy Director sending case back to 
the Courts below to consider objection after curing 
irregularity—Order not vitiated by error of law or de¬ 
fect of jurisdiction. See Civil P. C. (1908), O. 4, R 1 
AIR 1959 All 437 (DB). 

2. Filing cf objection—Sub-s. (1). 

-S. 12 — Name of A recorded under S. 8 and in 

statement prepared under S. 11—Objection by B that 
he was sirdar of plot— Though recorded as occupant 
in 1350 F. A was found not in possession till 1366F 
—Notification under S. 4 made in March 1954 and 
statement under S. 11 published in July 1958-Held 
that S. 49 did not prevent filing of suit for recovery 
of possession by A in revenue Courts-A had a right 
to file suit under S. 209, U. P. Zamindari Abolition 
and Land Reforms Act and having failed to do so his 
right in plot was extinguished. See Tenancy Laws- 

1965 An n L 0 J d 116 0 i n ° f Holdings Act (5 of 195 ^- s - 8. 

-Ss. 12, 38 — Clerical or apparent error on face nf 

record—Failure to file objection under S. 12 held no 
bar to the error being corrected under S 38 am 
W R (HC) 583 : 1965 All L J 888 ^ A11 

—7 S * IS—Entry in statement due to clerical or arith 
metical mistake- No objection under S. 12- High 
Court will quash it. See Constitution nf ri!]? h 
Art. 220. 1965 All L J 790 : 1965 All W R (HC) 279* 

-Ss. 12, 16, 19, 202(2) and 141 _ • 

grove io Scheme-Failure :to object in lime - fit °, f 
See Tenancy Law S -U. P. Con<o!idat"on^f h Jl' Ct ' 
Act, 1953 (5 of 1954), S. 3 (2). 1962 All L , gss dmgS 

?* ’ Objections to statements — Cnmm* 

ment of limitation-Time beams to r ..n j nce ' 
publication of statement and not of DUblSar 8 *® °r 
notice. 1962 All W R (HC) 114 5 1962 All L j l 4 3 ° f 

--S. 12 (4)—Queition of title. 

When notice is published it is . 

holder under S. 12 (I) to file objections ^ ?/, enure - 

rectness or nature of the entry or nninr ,he cor ‘ 

omission therefrom. The objections u n J e "s °,o any 
be of the nature of a ^ 1 -- may 

Of the O. P. Tenancy Act aod ?hei? 6 ? - Ss ' 59 *» 05 

be refused on the basis of orders «>ii- e,si0n cann °t 

tion of records under S 8 of thn COrrec - 

L J Holdings Act. 1956 All L T 92Q C °ioe°i ,dalfon of 
(HC) 802. L J J29 , 1956 All W R 


_ ^ DeCiSi ° n ° f tH Sub-° S (° 3 ) d at ,on Officer- 

Objection under R S U, 12m d — Sco p9 — 

Provisions of S.12 (2) are man ( W Cll0 V° decide - 
Officer has no Jurisdiction to dect^Zs fder 
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S. 12 J)-Objector is not given a choice to prefer any 
of the officers mentioned in S. 42 (1) 1959 All L J 

209, Approved. 1964 All L J 4S7 : 1964 All W R 
(HC) 371 : ILR (1964) 2 All 543 i AIR 1964 All 360 
(362) (Pt A) (Prs 4,5) (DB). 

-Ss. 12, 20, 23 — Objection under S. 20 — Appeal 

against dismissal of earlier objection under S. 12 
pending — Held as decision under S. 12 had not 
attained fina ity, objection under S. 20 was compe¬ 
tent. Civil P C. (190S), S. 11— Finality of appealable 
decision. 1964 All VV R (HC) 539 (DB). 

-S. 12 — Rules framed under the Act, R. 34 — 

Views of Consolidation Committee are not irrelevant 
for disposal of objection under S. 12. 1963 All W R 
(H C) 667. 

-Ss. 12, 20 (2) and 22 (2)— Decision under S. 12, 

when becomes final — Objections under S. 20 (2) — 
Same grounds as urged under S. 12 could be raised, 
if they have not become final — Nature of objections 
under S. 20. 

Section 20 (2) is one of the provisions which pre¬ 
vents the decision of Consolidation Officer from be¬ 
coming final under S. 12 (3). There is nothing in 
S. 20 (2) to show that the objection under it must be 
confined to some particular matter or that the objec¬ 
tion cannot raise the same point which has already- 
been raised under S. 12 but in respect of which the 
decision has not become final; and in view of the 
provisions of S 22 (2) it cannot be said that this 
involves unnecessary duplication of proceedings, 
which provides for automatic staying of suits or pro¬ 
ceedings after the publication of statement of pro¬ 
posals under S. 20 (1). 1962 All W R (H C) 450. 

-S. 12—Writ of certiorari — Nature of jurisdiction 

of the High Court — High Court does not act as a 
court.of appeal but only sees that the inferior Court 
has acted within the limits of its jurisdiction and has 
not refused to exercise jurisdiction vested in it — 
Consolidation officer refusing to extend time under 
S. 5, Limitation Act—Settlement officer also in appeal 
refusing to extend time — Writ of certiorari will not 
be issued. See Constitution of India Art. 226. 1962 
All W R (H C) 114 : 1962 All L J 145. 

-S. 12 — Writ Petition — Practice — Interference 

by High Court — No interference with directions by 
Revenve Courts for correction of papers. See Con¬ 
stitution of India, Art. 226. 1961 All W R (H C) 683. 

-Ss. 12 and 54—Rules under S. 54, R. 34 (3) — If 

ultra vires— lU. P. Consolidation of Holdings Rules, 

R. 34 (3) ). 

Rule 34 (3) of the U. P. Consolidation of Holdings 
Rules framed under S. 54 of the Act, providing for 
an appeal from an order of a Consolidation Officer 
under S. 12(2), is a rule for the purpose of carrying 
into effect the provisions of the Act and is not ultra 
vires the rule makiDg power of tbe State Government 
under the Act and therefore it is valid. Lnder 

S. 12 (3) of the Act the Consolidation Officer’s order 
is not mcessarily final; it will be final only if provi¬ 
sion to the contrary is not made ‘‘by or under this 
Act” A provision for appeal from the order wculti 
come within the expression "otherwise provided” 
within the meaning of the sub-section. The phrase 
‘under the Act’ means ‘by the Act or under rules 
made under the Act.’ AIR 1952 Orissa 11, hel. on; 
10 H L C 704 and AIR 194L Mad 235; (1941) 1 Mad 
L J 164, Dist. 1960 All W R (H C) 85 : I960 All 
L J 92. 

_S. 12 (2)—Scope — Non-compliance — Effect — 

Rules under Act, R. 34 (1)-Scope. 

Where the Assistant Consolidation Officer neither 
consulted the Land Management Committee beloie 
preparing his report under S. 12(2) of the Act ;Eor 
did he forward the views of the Committee to the 


Consolidation Officer, this is a breach of the manda¬ 
tory provisions of S. 12 as well as of rules made 
under that Act. The non-compliance vitiates the 
entire proceedings and the order passed by the Con¬ 
solidation Officer is contrary to law. 1959 All L J 209. 


4. Reference to arbitrator — Sub s. (4). 

-S. 12 (4) — District Judge erroneously talcing 

view that civil Judge had no jurisdiction to decide 
reference under S. 12 (4) and tailing to hear appeal 
on merits — District Judge does not exercise jurisdic¬ 
tion vested in him — High Court can in revision, 
remand appeal for hearing on merits. See Civil P. C. 
1 1908), S. 115. 1965 All L J 741 : 1965 All W R (HC) 
374. 


-Ss. 12 (4) and 36-A — U. P. Consolidation of 

Holdings (Amendment) Act (16 of 1957), Ss. 18 and 
21 — U. P. Zamindari Abolition and Land Reforms 
Act. 1950 (1 of 1951), S. 332-A — Object of enacting 
S. 36 A—Reference under .S. 12 (4) in disregard of 
S. 332-A—Civil Judge’s jurisdiction to decide refer¬ 
ence — District Judge can bear appeal against order 
of civil Judge. 

Section 36-A was introduced to make it clear to the 
consolidation authorities that the provision applies 
to proceedings under the Consolidation Act also. The 
incorporation of a saving clause in S. 21 of the 
Amending Act, was apparently made to ensure that 
matters already finally determined may not become a 
nullity and without jurisdiction and references 
already made, wrongly, be disposed of by the autho¬ 
rity to whom already referred. The courts can assume 
that the saving clause in S. 21 of the Amending Act 
was meant to protect the disregard of S. 332-A of the 
Zamindari Abolition Act also. In this view of the 
matter a reference already made to the civil Judge 
under S. 12 (4) of the Consolidation Act in disregard 
of the provisions of S. 332-A of the Zamindari Aboli¬ 
tion Act, though initially invalid, can be heard and 
decided by the civil Judge in accordance with the 
law, i. e. alter making a reference to the Arbitrator. 
Tbe civil Judge, therefore, has the jurisdiction to 
decide the reference after disposal of the objections 
to the award of the Arbitrator, and the District Jadge 
can hear an appeal against the order of the civil 
Judge setting aside or refusing to set aside the award. 
1965 All W R (HC) 374i 1965 All L J 741. 


-S. 12 (4) — Misconduct - Absence of Boding — 

'aMure to express opinion, on reference to Arbitra- 
ion under S. 12 (4) of U. P. Consolidation of Hold- 
ngs Act, 1953, whether the applicant was the heir 
)t the recorded occupancy tenant —Error apparent 
>n face ol award—Award set aside. See Arbitration 

\ct (1940), S. 30. 1965 All W R (H C) 206. 

-S. 12 (4) — Controversy over tbe status of 

•bhumidars” can be a question of title and the Con- 
olidation Officer can make a reference to Arbitrator. 
[965 All W R (H C) 206. 

-S. 12 (4)— Scope — Question of title — Whit is. 

What is required by sub-s. (4) of S. 12 is net that 
he objection should itself raise a question of title 
jut that it should "involve” a question of title; ana 
,o an objection c gainst an entry which is aQ ent ^ 
ibout title is an objection involving a question or 
itle within the meaning of sub s. (4). In the » DStaD 
:ase entry was of Sirdari rights and was,.therefore, 
aot an entry of title and the appe lant himselt Oia 
iot claim Bhumidhari rights; so neither aspect of his 
Ejection raised a question of title and the objection 

:ould not be said to be one which involved a ques- 

ion of title. 1964 All L J^87 : 1964 All ' v R (H C) 
V 7 i • If H (19641 2 All o4S i AIR 1964 All 360 ( 06 .) 


B) (Pr 6) (DB). 

Ss. 12 and 36-A- Objection under — Authorities 
d not reier matter to civil Judge for relerring 
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to arbitrator — Question regarding sirdari rights — 
Does not involve question of title — Provisions of 
S. 332-A applicable to consolidation proceedings. 
See Tenancy Laws — U. P. Zimindari Abolition and 
Land Reforms Act (1 of 1951) (as amended -in 1950), 
S. 332. A. 1962 AIIL J4S3. 

-S. 12 (4)—Question of title. 

Reading R 32 (4) of the Rules framed under the 
Act along with Ss. 10A and 12 of the Act the ques¬ 
tion as to the extent of a tenure, holder’s share in the 
case of two or more jomt tenure-holders relates to a 
question ot title within the meaning of sub-s. (4) of 
S. 12. The Settlement Olficer, therefore has jurisdic¬ 
tion to refer the question to the civil Judge. 1956 A 1 
LJ 901; 1957 All W R (H C) S3. 

5. Decision by arbitrators—Sub-s. ( 6 ). 

-Ss. 12,21, 22 and 23 — Decisions on questions of 

title — Final only as regards the preparation of con¬ 
solidation scheme — Such decisions cannot operate 
as res judicata so far as applications under S. 12 of 
U, P. Act lO of 1949 are concerned—Tenancy Laws — 
U. P. Agricultural Tenants (Acquisition oi Privileges 
(Act 10 of 1949), S 12—Civil P. C. (1908), S. 11. 1961 
All W R (H C) 683. 

——S. 12 ( 6 )—Award under — Refusal to set aside — 
Order is appealable under S. 39, Arbitration Act — 
The word‘final 1 in S. 12(0) means that the award 
will not be directly open to appeal or revision. See 
Arbitration Act (1940), S. 39. AIR 1959 All 717 (DB). 

“ 7 *S. 12 and sub-s. ( 6 )— Award under — Refusal to 
set aside — Appeal available— Writ petition not 

finable. See Arbitration Act (1940), S. 39. AIR 
ivod All 330# 


-S. 14-Inclusion of grove in scheme—Failure to 

object in time — Effect. See Tenancy Laws — L. P. 
Consolidation of Holdings Act (1954) S. o (2). 1962 
All VV R (HC) 727 : 1962 All L J 888 . 

-S 14(1) (ee)—Validity—'Common utility’ in S. 14 

(1) (ee) meins ‘ public utility”—Non-payment ot com¬ 
pensation to tenure-holder. Section 14(l)(ee>of the Act 
and rules thereunder are invalid as they contravene 
the provisions of Art. 31. See Constitution of India, 
Art. 31 (2). AIR 1957 All 297 (DB). 

-S. 14 (1) (ee)-Validity — Land taken away from 

tenure-holders without pa) ment ot compensation — 
Effect—First part of Clause invalid. See Constitution 
of India, Art. 31. AIR 1957 All 153 (DB). 

-S. 14 (1) (ee)—Scope—Is not saved by Art. 31-A 

of Constitution. See Constitution ot Jndi. , Art. 31-A 

(2) (b). AIR 1957 All 153 (DB). 

SECTION 15 

-S. 15 (1) (a) (as amended by U. P. Act 38 of 1958) 

—Permission granted by Assistant Commissioner, at 
Mathura—Validity of—Assistant Director at Mathura, 
made ex-officio Deputy Director — Still permission 
granted by him is not valid in view ol specific provi¬ 
sion ot S. 15 (1) (a'. See Tenancy Laws—U. P. Con¬ 
solidation of Holdings Act (1954), S. 3. 1965 All W R 
(HC) 716: ILR (1965) 2 All 879. 

-S. 15—Validity—(Constitution of India, Art. 14). 

Section 15 of the U. P. Consolidation ot Holdings 
Act, ly54, is not unconstitutional on the ground that 
it vests arbitrary power in the Consolidation Officer. 
1959 All W R (HC) 218 ; 1959 All L J 438 : A I R 
1959 All 525 (525, 526) (Pt A) (Pr 2). 


CHAPTER III 

• —Chapters III and II, Ss. 29-B and 49. S. 6 -Con¬ 
stitutionality — Act does offend Art. 14 or Art. 31 t2) 
ot the Constitution. See Tenancy Laws — U. P. Con¬ 
solidation of Holdings Act(5 of 1954)(as amended by 
U. P. Act 10 ot 1957), S. 0. AIR 1959 S C 564. 

SECTION 13 

“Ss. 13 and 16-A (1) and (2) — Application for 
transfer by way of exchange of certain plots—Rejec¬ 
tion by the Settlement Officer - Whether reasons 
given for rejection contravene S. 13 (a), (b) or (c) - 

5 *8?-c 00 specia ! appeal sett,n 8 aside the order 
ot the Settlemeot Officer. 

jL 0 ul y, where tha , Settlement Officer is satisfied 

the I? p C r he p y ncip,es : f or™l*ed unc]er s> H o{ 

nrmiLi .“f° h 2 a te n:0f HoIdin 8 s Act, 1953, or‘the 
ed°£?hi S r a S nder ?' 19 0r some other “alters prescrib- 
?rawn b pVh ke n mt0 acc ° unl Und « S. 13 (c) are con- 
could mw! 0W1 ?- g proposed transfer, that he 
toRecord apphcatl0n L a ? d besides he is enjoined 

wr tZ wSJf'S 1 * induce him t0 d ° in 

reasons the applica tK>n was rejected for 

annhcaHnn f rt 8 rm l ne 0r P er t*nent for rejecting the 
flvTl!! °°) f °r e ,* cllan ge under S. 10-A(2)of the Act 

481 (489) tPt A) (P™^. IS' A 1 R 1965 S C 

SECTION -14 

to transfer — a Gro^d/ ppl 1 ? ation _ f <> r permission 

o * 

^58zi58&i?r& 

invalid. Sea Tenanfv Laws - ll p7' Re, ^S >n . held 
Holding Act (5 of ife 


SECTION 16 

® -S.16-A (2) — Application for permission to 

transfer holding — Grounds for rejection — Jurisdic¬ 
tion ot Settlement Officer — Court will interfere 
only when there is an error on the face of the record 
a similar infirmity in his order. Deputy Director of 
Consolidation Azamgarh v. Deen Bandhu, 1964 All 
L J 247 : ILR (1964; 1 All 355 : (1965) i S C J 360 i 
A 1 R 1935 S C 484 (490) (Pt B) (Pr 17). 

-S. 16—Inclusion of grove ia scheme — Failure to 
object in time — Effect—See Tenancy Laws — U. P. 
Consolidation of Holdings Act (1954), S. 3 (2). 1962 
All W R (HC) 727 : 1962 All L J 888 . 

SECTION 16-A 

‘Ss. 16-A (2), 13 — Application for permission 
j a °? er Grounds for rejection — Scheme ot cou- 
sondation — Meaning of — Scheme when defeated— 
Application rejected on ground that it would entail 

considerable work on department or that the appli- 

rw!„f W °n d be a c b j, gger , land holder held invalid. 

Director o Consolidation, Azamgarh v. Deen 
1 sSnS L , J n 247 : ILR U964) 1 All 355 i 
(Prs 6 ^12^18, C 14) 360 ' A 1 R 1965 S C 484 (489) lPt A) 

~ S -r}, 6 - A r Tr J ansfe F of plols without prior permis¬ 
sion-illegal and void. 1963 All W R (HC) 20. 

SECTION 19 

Ml v'ftcViVf !i® SLTn ‘ » 

SECTION 20 

J 2 > - Objections under — Delay in filing — 

entertain 3 oh? “ u,horitles condone delay and 
entertain objections even after the expiry of tha 

prescribed period - Sufficient cause to beVown to 


88 


TENANCY LAWS—U. P. Consolidation of Holdings Act (1954), S. 20 


the satisfaction of the authorities. 19G5 All W R 
(HC) 245. 

-S. 20(1) (as amended by U. P. Act 195S) — 

Section 22 (2) applies only when an objection is 
filed under S. 20 and not prior to the filing of such 
objection. Since no objection has been filed under 
S. 20 by either party, S. 22 (2) could not be applied at 
all. See Tenancy Laws—U. P. Consolidation of 
Holdings Act (1954), S. 12. 1964 All L J 919. 

-Ss. 20, 12 and 23—Objection under S. 20—Appeal 

against dismissal of earlier objection under S. 12 
pending — Held as decision under S. 12 had not 
attained finality, objection under S. 20 was competent. 
See Tenancy Laws—U. P. Consolidation of Holdings 
Act (5 of 1954), S. 12. 1964 All W R (HC) 589. 

-Ss. 20, 23, 52, 21 (as amended in 1958)—Confir¬ 
mation of statement of proposals—Finality not affect¬ 
ed by pendency of proceedings in the nature of 
revision. 1963 All L J 975. 

-Ss. 20, 22 (1) — Objection under S. 20—Referred 

by Consolidation Officer to Civil Judge — Latter re¬ 
ferring it to arbitrator — Reference not without juris¬ 
diction — U. P. Consolidation of Holdings Act (5 of 
1954), Ss. 20, 22 (1), 36-A (as amended by U. P. Act 
10 of 1957) — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 332-A (as amended by 
U. P. Act 17 of 1956). 1963 All W R (I1C) 327. 

-S. 20 (2)—Inclusion of grove in scheme—Failure 

to object in time- Effect. See Tenancy Laws—U. P. 
Consolidation of Holdings Act (1954), S. 3 (2). 1962 
All W R (HC) 727 : 1962 All L J 888. 

-S, 20 (2) — There is nothing in S. 20 (21 to show 

that the objection under it must be confined to some 
particular matter or that the objector cannot raise the 
same point which has already been raised under S. 12 
but in respect of which the decision has not become 
final. See Tenancy Laws — U. P. Consolidation of 
Holdings [Act (1954), S. 12. 1962 All W R (H C) 
450. 

-S. 20 (2) — Any order by Assistant Consolidation 

Officer rejecting or dismissing objection raised under 
S 20 (2) is without jurisdiction. He is bound to sub¬ 
mit them to Consolidation Officer who alone is entitl¬ 
ed to dispose them of under S. 21 (1). See Tenancy 
Laws — U. P. Consolidation of Holdings Act (1954), 
S. 21 (1). 1961 All L J 612: 1961 All W R (HC) 505. 

SECTION 21 

-Ss. 21 (21 and 53.B — Appeal filed on 20th April, 

1963 against order of Consolidation Officer passed 
under S. 21 (1) on 24th January, 1903, dismissed as 
time barred and refusing benefit of S. 53-B — Appel¬ 
lant pleading, for first time in petition for certiorari, 
that revised extract served on appellant on 10th 
April, 1903 constituted sufficient cause—Held, certio¬ 
rari for quashing orders cannot be granted on ground 
taken for first time in certiorari. See Constitution of 
India, Art. 220. 1965 All W R (H C) 58 : 1965 All 
L J 172 : ILR (1965) 1 All 354. 

-Ss. 21 and 54 - Rules framed under, R. 49- 

Words 'of the date of the order’ used in S. 21 (2) are 
plain and meaning given to them cannot be varied by 
Government through its rule-making power under 
S. 54— Disposed’ meaning of. 1965 All W R (HC) 
58 » 1965 All L J 172 : ILR (1965) 1 All 354. 

-Ss. 21 (5) and 48 — Proceedings under Ss. 21 (5) 

and 48—Constitution of India, Art. 220-Certiorari— 
Grant of relic, discretionary — Party having chosen a 
particular mode of relief cannot be allowed to re¬ 
agitate against it—See Constitution of India, Art. 220. 
AIR 1963 All 421. 

— S. 21—Writ petition—Practice — Interference by 
High Court — No interference with directions, by 


Revenue Courts for correction of papers. See Tent 
ancy Laws — (J. P. Consolidation of Holdings Ac- 
(1954), S. 12. 1961 All W R (H C) 683. 

-Ss. 21 (1), 20 (2) — Objections under S. 20 (2)— 

Asst. Consolidation Officer has no jurisdiction to 
decide — Must forward them to consolidation officer 
who alone is entitled to dispose them of under 
S. 21 (1). 1961 All WR(HC) 505: 1961 All LJ 
612. 

-S. 21 (3) — Alteration of “chaks” by Settlement 

Officer without giving notices to parties — Objection 
not raised before Deputy Director of Consolidation- 
High Court cannot entertain it. 1960 All W R (HC) 
318 : 1960 All LJ 427. 

SECTION 22 

-Ss. 22 (1) and 53-B — Provisions are cumulative 

and not in alternative — Benefit of S. 22 (1) only is 
barred if statement of proposal is confirmed—If suffi¬ 
cient cause is made out, time-barred appeal can be 
entertained under S. 53-B. 1965 All W R (HC) 58 : 

1965 All L J 172 «ILR (1965) 1 All 354. 

-Ss. 22 (2) (as it stood prior to 1959), 20, 12, 49, 

17, 21. 38 6 c 41 — "Court”—Expression does not 
include consolidation authorities under the Act since 
they are not 'Courts’ within the strict meaning of the 
term, 1962 R. D. (H. C.) 107 Overruled—(Words and 
Phrases—‘Court.’) 

Though the several provisions of the Act give the 
consolidation Authorities the trappings of a Court, 
these are not ‘Courts’ in the strict and accepted 
meaning of the term and hence, proceedings before 
consolidation authorities under S. 12 are not to be 
stayed under S. 22 (2) upon publication of the state¬ 
ment of proposals under S. 20 (1). 

This is so firstly because nowhere in the Act the 
authorities are described as 'Courts’ and the reference 
to ‘suit’ in S. 49 is an improper and loose user of the 
term. Further, provisions such as Ss. 12, 17, 20 21 
amply make it-clear that the views of the Consolidation 
Committee which is a purely executive body, have to 
be taken into account and given due weight by the 
Consolidation authorities in making decisions about 
a number of controversies under the Act. This cir¬ 
cumstance strongly militates against the contention 
that they are Courts. 1959 A L J R 209, Foil. 

Under S. 38 the authorities are invested with only 
certain of the ‘powers, rights and privileges as are 
vested in a Civil Court’ so much so the restricted 
form of the power makes it manifest that those autho¬ 
rities cannot be construed to be Courts in the proper 
sense of that term. 

The mere fact that under S. 41 the procedure 
which the authorities constituted under the Act 
have to follow is the same which is to be followed 
by revenue Courts, does not necessarily mean that 
those authorities have the status of ;Courts. I960 
R D (HC) 75, Civil Misc. Writ No. 382 of 1900 D/- 
13-11-1901 (All) and Civil Misc. Writ No. 1110 of 
1957 D/- 10-9.1959 (All) Foil.; 1902 R D (H C) 107 
Overruled; A I R 1950 S C 153, 1931 A C 275. AIR 
1901 S C 1009, (1892) 1 Q B 431, A I R 1903 S C 410, 
AIR 1902 S C 1621. AIR 1903 S C 077, AIR 1950 S C 
188 and A I R 1903 S C 874, Rel. on. (1964) All W R 
(HC) 424 (DB). 

-S. 22(2) (as amended by U. P. Act 1958) — 

S. 22 (2) applies only when an objection is hlea 
under S. 20. Since no objection has been filed under 
S 20 by either party S. 22 (2) could not be applied at 
all. What is to be stayed under S. 22 (2) is to be 
stayed is a suit or proceeding in the court of hrst 
instance, appeals, reference or revision ana not a pro¬ 
ceeding under the Consolidation of Holdings Act 
which cannot be said to be a proceeding in Court 
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TENANCY LAWS—U. P. Consolidation of Holdings Act (1954), S. 22 


See Tenancy Laws—U. P. Consolidation of Holdings 
Act (1954), S. 12. 1964 All L J 919. 

-Ss. 22 (1) and 36-A - Sirdari Rights-Question of 

reference does not arise. See Tenancy Laws—U. P. 
Consolidation of Holdings Act (5 of 1954), S, 20. 
1963 All W R (HC) 327. 

-S. 22 (2) — Court Consolidation Officer function¬ 
ing under S. 12 is a Court—Civil Procedure Code 
(1908), S. 2 ( 8 ); S. 115. 1962 All W R (HC) 450. 

-S 22 (2)—In view of the provisions of S. 22 (2», it 

cannot be said that raising of objection under 
S. 20 (2) again which was raised under S. 12 but in 
respect of which decision has not become final, in¬ 
volves unnecessary duplication of proceedings. See 
Tenancy Laws—U. P.-Consolidation cf Holdings Act 
(1954), S. 12. 1962 All W R (HC) 450. 

——S. 22 read with S. 36-A — Statutory Reference to 
arbitration — Reference invalid — No objection to 
jurisdiction raised—No question of acquiescence or 
estoppel arises—Evidence Act (1872). S. 115—Estop¬ 
pel — Acquiescence — Civil P. C. (1908), S. 9—Juris¬ 
diction — Consent if can confer. 1903 Andh W R 
(H C) 38, Disting. 1962 All W R (HC) 25. 

-S. 22—Reference on question of title— Existence 

on the date of reference essential—S. 36-A added 
before the reference to Civil Court—Effect. 

For a reference under S. 22, existence of a question 
of title on the date the reference is made is essential 
and unless there is such a subsisting question, a refer* 
ence which did not involve a question of title is an 
invalid reference. 

Where, therefore, the reference under the section 
•was in respect of Sirdari rights, which under the 
newly added S. 30-A had ceased to be a question of 
title before the date of reference the reference was 
held as illegal and without jurisdiction. 1992 All W R 
(HC) 25. 


——S. 22—Writ petition — Practice—Interference by 
High Court _ No interference with directions by 
Revenue Courts for correction of papers—See Ten- 
onoy Laws — U. P. Consolidation of Holdings Act 
(1954), S. 12. 196L All W R (HC) 683. 

~ 5.22 (2)—Effect of — High Court’s or Supreme 
Courl s jurisdiction—If taken away. 

The provisions that appeals and revisions in pend¬ 
ing proceedings relating to title to tenure shall be 
stayed during consolidation proceedings and that the 
decision of the Consolidation Officer shall be final do 
not takeaway the jurisdiction of the High Court or 
the Supreme Court. They may not interfere with the 
decision arrived at in consolidation proceedings but 
?5,K d S 0 I 1 ,i s thereby not affected. 1950 All 

1956 111 L J 878 1 AIR 1957 All 297 
<305) (Pk M) (Pr 34) (DB). 


1903 A L J 973. Disting. 1965 All W R (H C) 207 : 
1965 All L J 361 : ILR (1965) 1 All 734. 

-Ss. 23, 20 and 12-Objection under S. 20 —Appeal 

against dismissal of earlier objection under o. 
pending — Held, as decision under S. 12 had not 
attained finality objection under S. 20 was competent. 
See Tenancy Laws—U. P. Consolidation of Holdings 
Act (5 of 1954), S. 12. 1964 All W R (HC) 589. 

-S. 23 — Writ petition — Practice — Interference 

by High Court — No interference with directions by 
Revenue Court for correction: of papers. See Tenancy 
Laws —U ,P. Consolidation of Holdings Act (1954), 
S. 12. 1961 All W R (HC) 683. 

SECTION 24 

—-Ss. 24 to 27 (as amended in 1958) — Finality of 
statement of proposal — Subsequent proceedings 
cannot be challenged. 

Proceedings under Ss. 24 lo 27 and under subsequ¬ 
ent sections up to S. 52 can be taken on the basis of the 
statement of proposals finalised under >S. 23 and 
unless there be any irregularity or illegality in those 
proceedings themselves those proceedings would not 
be invalidated on the ground of pendency of pro¬ 
ceedings under S. 21— Ooly the finality of the state¬ 
ment of proposals could be challenged and not those 
subsequent proceedings. 1963 All L J 975. 

SECTION 27 

-Ss. 27, 48 — Concurrent finding of consolida¬ 
tion officer and settlement officer in proceedings 
under S. 27 — Finding cannot be upset in revision 
on ground that it was based on oral evidence. See 
Tenancy Laws—U. P. Consolidation of Holdings Act 
(5 of 1954), S. 48. 1965 All L J 938. 

-S. 27—Question of possession to be decided only 

(Obiter). 

At the stage of consolidation proceeding, a consoli¬ 
dation authority is concerned solely with the question 
of possession. If any erroneous finding regardidg Sirdari 
rights has been given by the consolidation Court that 
would merely be-treated as an observation and would 
have no binding force in law. 1965 All L J 93S. 

-Ss. 27, 49—Proceedings under S. 27 — Decision 

on question of title, during proceedings — Decision 
not binding on Courts of law—Title can be established 
by regular suit rather than by way of writ petition— 
S. 49 is no bar to such suit — Constitution of India. 
Art. 226. 1965 All W R (HC) 416 : 1965 All L J 516. 

—-S. 27—Proceedings under S. 27— No jurisdiction 
to decide question of title—Rr. 74 to 80 ultra vires of 
Ss. 12 and 27. See Tenancy Laws—U. P. Consolida¬ 
tion of Holdings Act (1954) S. 12. 1965 All L J 516. 


SECTION 23 

—Ss. 23, 22 (1)—Expression ‘-reference” in S.: 

though used generally must be hel 
confiniDg itself to Reference under S. 22(1). ! 
A L J 9o7, Ref. 196o All W R (HC) 245. 

38 _ o S f S 'l95R? ) 8D n A l ’ h ( , as pended by U; P. 

SSLwSt’sSJ" undet s -«- A 

An order under S. 42-A* is one of those or 
which are contemplated under the expression ‘ex 

S 23^2) W * 1985™AU 6 w p y, /£ r r, Under ’ this Ac 
1S05 All WR (H Cl 207 t lQfls ah 

361 , ILR (1965) 1 All 734. 1 AU 

ZASyitf n* J nd S * J 8 ^amended by l 
Act JS of 1958) - Order under S. 48 is one wi 

jurisdiction of Deputy Director—Order affects fini 

of settlement of proposal confirmed under S. 23 


—-S. 27 — Object of — Questions of title — Con* 
solidation authorities cannot decide uoder S. 27. 

The purpose of S. 27 is to give effect to the con¬ 
solidation scheme in the revenue papers and also to 
record auy changes which might have become neces¬ 
sary OD account of any transfer or succession or the 
like taking place In the meantime. An objection 
raising a question of title cannot be inquired into in 

lur x P SSP edings - 1961 Al1 W R i(HC) 526 :1961 

All L J dSjo, 

35 ^] verruled °n another point iu ILR (1902)2 All 

SECTION 29-B 


Vf^uueu D y r. ACt 10 Ot 195 

1 h i Utl0n e a,lt r Does not offend Art. 3L (2) of t 

HSAn2?i S ! e « e ^in C Ax4 ws " UP ‘ Consolidate 
of Holdings Act (5 of 1954), S. 6. AIR 1959 S C 56 
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SECTION 30 


S. 30 — "Private source" of irrigation includes 
source previously owned by former tenure-holder — 
Interpretation of Statutes—Intention of legislature. 

"A private source” of irrigation as contemplated in 
S. 30 includes a source proviously owned by ttie 
former tenure-holder The word ‘private’ has been 
used in the aforesaid section in contradistinction to 
the word "public”. The language in which S. 30 is 
couche J does not indicate that the intention of the 
Legislature was that if the former tenure holder was 
the owner of the source of irrigation he would not 
have the benefit of irrigating his field[from that well 
on the allotment of the plot in which the well lay to 
another tenure-holder. 

The intention of the Legislature has to be gathered 
from the words used and such words are normally 
to be given their ordinary and etymological meaning. 
1964 All W'K (HC) 594. 

-S. 30 —Former tenure-holder need not specifically 

claim benefit of irrigation at time of consolidation 
proceedings. 

By virtue of S. 30 of the Act the benefit of irrigation 
which was previously enjoyed by the former tenure- 
holder has been expressly saved and there is thus no 
necessity for him specifically to claim such a right 
during the course of the consolidation proceedings. 

1964 All W R (HC) 594. 

SECTION 36-A 

-S. 36-A— Object of enactment S. 36A— Reference 

under —Civil Judge’s jurisdiction to decide reference 
under S. 12(4) — District Judge can hear appeal against 
order of Civil Judge. See Tenancy Laws—U. P. Con¬ 
solidation of Holdings Act (5 of 1954), S. 12 (4). 

1965 All W R (IIC) 374 i 1965 All L J 741. 

-S. 36-A — Objection under S. 20 — Referred by 

Consolidation Officer to civil judge—Latter referring 
it to arbitrator - Reference not without jurisdiction. 
See Tenancy Laws-U. P. Consolidation of Holdings 
Act (1954), S. 20. 1963 All W R (HC) 327. 

-S. 36-A—Objection under S. 12—Authorities need 

not refer matter to civil judge for referring it to 
arbitrator — Question regarding sirdari rights —Does 
not involve question of title — Provisions of S 332-A 
applicable to consolidation proceedings. See Tenancy 
Laws -U. P. Zimindari Abolition and Land Reforms 
Act (1 of 1951), S. 332-A. 1962 All L J 483. 

-S 36-A—Acquisition of Sirdari rights— Question 

not one of title— Decision by consolidation authorities 
held Dot beyond jurisdiction. 1961 All W R (HC) 
449 : 1961 All L J 526. 

SECTION 37 

- S. 37 — Award under — Refusal to set aside — 

Writ Petition not maintainable. See Arbitration Act 
(1940), S. 39. AIR 1959 All 330. 

SECTION 38 

-S. 38 (1) (as amended in 1963)—U. P. Consolida¬ 
tion of Holdings Rules(1954), R. 110 — Words "sub¬ 
ordinate” and ‘ proceedings” in S. 48 — Meaning of 
— Deputy Director of Consolidation continues to 
be subordinate to Director of Consolidation even 
after amendment—Revision from order of the former 
in second appeal lies to the latter authority. See 
Tenancy Laws-U. P. Consolidation of Holdings Act 
(5 of 1954), S. 48. AIR 1965 All 172. 

- S. 38 (2)— Power to correct clerical or arithmeti¬ 
cal mistake — Settlement Officer (Consolidation) has 
jurisdiction to order correction of disputed entry 
under S. 38 (2). See Constitution of India, Art. 220. 
1965 All W R (HC) 279 : 1965 All L J 790. 


SECTION 41 

-S. 41 — Land Revenue Act (3 of 1901), S. 205 — 

Arbitration Act (1940), S. 2 (c)—Consolidation officer 
is not empowered to refer dispute pending before him 
to arbitration under Consolidation Act or by S. 205 
of Land Revenue Act or by Arbitration Act — Con¬ 
solidation Officer even assuming that he i< a Cmrt 
is not a civil Court within meaning of S. 2 (c) of 
Arbitration Act. 1964 All W R (H C) 89. 

Ss. 41, 48 — Power to review his own order not 
conferred on Deputy Director of Consolidation-U.P. 
Land Revenue Act (1901), S. 220. 

Section 220 of the U- P. Land Revenue Act specifi- 
cally confers the power to review its own decision 
on the Board of Revenue and on no other authority 
and the view that under S 220 read with S. 41 of the 
U. P. Consolidation ot Holdings Act a power to 
review its own decision is conferred upon all Deputy 
Directors of Consolidation is wrong. Section 48 does 
not expressly nor by implication confer upon him the 
power to set aside his earlier order and pass another 
order in its place. Further subject to certain qulifica- 
tions, a Court has no in'nerent power to review its 
own decisions. AIR 1957 All 07, Foil. 196U All W R 
(HC) 580 >1960 All L J 836. 

SECTION 42 

-S. 42 (4) (as amended by U. P. Act 38 of 1958 

and by U. P. Act 24 of 1956) — Permission granted 
by Assistant Commissioner, at Mathura — Validity of 
Assistant-Director at Mathura, made ex-officio 
Dy. Director — Still permission granted by him is not 
valid in view of specific provision of S. 15 (1) (a). See 
Tenancy Laws — U. P. Consolidation of Holdings 
Act (1954), S. 3.1965 All W R (HC) 716 : 1LR (1965) 
2 All 879. 

-S. 42 — Rules under the Act, R. 34 — Scope — 

The procedure laid down in S. 12(2) and R. 34 has 
to be followed by the Assistant Consolidation Officer 
only. - Jurisdiction of the consolidating officer — 
Confined to passing orders on the report ot the Assis¬ 
tant Consolidation Officer vide R. 34 — Rule 34 
makes it clear that in every case the Land Manage- 
ment committee’s opinion has to be obtained. See 
Tenancy Laws—U. P. Consolidation of Holdings Act 
(1954), S 12. AIR 1964 All 360 (DB). 

SECTION 44 

—— S. 44 (ii) — Powers of Director of Consolidation 

— Conferment of — Power ot State Government. 

Even though according to the definitions contained 

in sub-ss. (4 A) and (4 B) of S. 3 of the Act, the 
Collector of the District is only District Deputy 
Director, Consolidation, this does not in any manner 
restrict the power of the State Government to confer 
on the Deputy Commissioner or the Collector the 
powers of a Director of Consolidation under S 44 (iiX 
1964 All W R (BC) 716 : 1964 All L J 906. 

SECTION 48 

-Ss. 48, 38 (1) (as amended in 1963) - U. P. Con¬ 
solidation of Holdings Rules (1954), R. 110 — Words 
‘subordinate’ and ‘proceedings’ in S. 48 — Meaning of 

— Deputy Director of Consolidation continues to be 
subordinate to Director of Consolidation even after 
amendment — Revision from order of the former m 
second appeal lies to the latter authority. 1964 All 
W R (HC) 247: AIR 1965 All 172 (173 to 175) (Pt A) 
(Pis 4, 13,15). 

-Ss. 48 and 27 — Concurrent finding of consolida¬ 
tion officer and Settlement Officer in proceedings 
under S. 27 — Finding cannot be upset in revision 
under S. 48 on ground that it was based on oraj 
evidence. 1965 All L J 938. 
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TENANCY LAWS — U. P. Consolidation of Hiding; Act (1954), S. 49 


3 nont of the constitution — Under the present 
constitution they fre hit bv Article 14 of the 
Constitution. See Tenancy Laws — U. P. Con¬ 
solidation of Holdings Act (5 of 1954) (as amend¬ 
ed bv U. P. Act (16 of 1957)), Section 6 . AIR 
1959 SC 564. 

—S. 49 (as it stood prior to its amendment In 

.1958) — Name ol A recorded under S. 8 and 
statement proposed under Section 11 — Objection 
by D that he was sirdar of plot — Though 
recorded as occupant in 135G-F. A was found not 
:n possession till 1366 F — Notification under Sec¬ 
tion 4 made in March 1954 and statement under 
Section 11 published in July 1958 — Held, that 
Section 49 did not prevent filing of suit for re¬ 
covery of possession by A in Revenue Courts —• 
A had a right to file suit under Section 209, U. P. 
Zamindari Abolition and Land Reforms Act and 
having failed to do so his right in plot was 
extinguished. See U. P. Consolidation of Hold¬ 
ings Act (5 of 1954), S. 8 . 1965 All LJ 1161. 

-S. 49 (as amended in 1958) — Declaration 

under Section 4 — Liar under Section 49 applies 
to area for which declaration is made — Bar ap¬ 
plies to suits filed prior or alter notification under 
Section 52 — Party having no right to property 
cannot get injunction. 1965 All LJ 627. 

-S. 49 (as amended in 1958) — Bar under — 

Proceedings under Section 9 are not mutation pro¬ 
ceedings — Regular suit for declaration and pos¬ 
session barred — Suit for injunction not main¬ 
tainable. See U. P. Consolidation of Holdings 
Act (5 of 1954) (as amended in 1958), Section 9. 
1965 All LJ 627. 

-—S. 49 — Proceedings under Section 27 — Deci¬ 
sion on question of title during proceedings — 
Decision not binding on Court of law — Title can 
be established by regular suit rather than by way 
of writ petition — S. 49 is no bar to such a suit. 
See Tenancy Laws — U. P. Consolidation of 
Holdings Act (1954), Section 27. 1965 All U 510: 
1965 All WR (HC) 416. 

-S. 49 — Section does not bar jurisdiction of 

civil Court in respect of matters about which 
criminal Courts under Section 133, Criminal P. C. 
exercise a jurisdiction and civil Courts too can 
exercise their jurisdiction. See Criminal P. C. 
(1898). Section 133. 1964 All WR (IIC) 142: 1965 
All LJ 117. 

-S. 49 — Suits under Section 175 U. P. 

Tenancy Act decreed prior to consolidation opera- 
lion in 1954 — Appeals to Supreme Court — If 
become infructuous. See Tenancy Laws — U. P. 
Consolidation ol Holdings Act (1954), Section 4. 
1964 All LJ 664: (1962) AWR 934. 

-S. 49 — Rights in land or matters dealt with 

by the Act — Jurisdiction of civil or Revenue 
Courts is barred — Civil P. C. (1908), Section 9. 
1961 RD 310 and 1961 RD 334, Overruled. 1962 
All LJ 564: 1962 All WR (HC) 391: ILR (1962) 
2 All 359. 

-.S. 49 — Application for cancellation of a 

sanad of Bhuinidhari rights — Not a matter arising 
out of consolidation proceedings — Application 
not barred by Section 49. See Tenancy Laws — 
U. P. Agricultural Tenants (Acquisition of 
Privileges) Act (10 of 1949), Section 12. 1961 All 
WR (HC) 683. 

[Overruled in ILR (1962) 2 All 359.1 

-S. 49 — Trespasser — Ejectment of. 

It is true that in the Consolidation of Holdings 
Act, there is no provision under which a suit or 
application can lie for the ejectment of a tres¬ 
passer; but by virtue of the various provisions 


contained in the Act, the status of a trespasser 
can, at the stage of Sections 11 and 12, be declared 
and later on he can be dispossessed by not being 
allotted any chak. It is thus by implication that 
under the provisions of the U. P. Consolidation 
of Holdings Act, a trespasser can during the con¬ 
solidation proceedings be ejected. 1960 All WR 
(HC) 503: 1960 All U 639. 

SECTION 52 

-Ss. 52, 4, 5 — Stay of suit — Suit partly for 

specific performance of contract of sale and partly 
for possession — Suit in respect of latter relief 
had to be stayed. See Tenancy Laws — U. P. 
Consolidation of Holdings Act (5 of 1954), Sec¬ 
tion 4. AIR 1963 All 194. 

SECTION 54 

-S. 54 — Rules framed under, Rule 49 — 

Words 'of the date of the order' used in S. 21 

(2) are plain and meaning given to them cannot 
be varied by Government through its rule making- 
power under Section 54. See Tenancy Laws — 
U. P. Consolidation of Holdings Act (1954), Sec¬ 
tion 21. 1965 All WR (HC) 58: 1965 All LJ 172: 
ILR (1965) 1 All 354. 

-S. 54 (2) (rr) and (rrr) and rules under U. P. 

Consolidation of Holdings Rules (1954), Rule 63 

(3) , (4) and (7) — Arbitration Act (1940), Sec¬ 
tion 14 — Conflict between Rule 63 and Sec¬ 
tion 14 Arbitration Act — Harmonious construc¬ 
tion — That part of Rule 63 which enables civil 
judge to pass decree etc., without serving notice on 
absentee parties is not valid — Interpretation of 
statutes — Civil P. C. (1908), Preamble. 

Section 14 of the Arbitration Act makes it clear 
that the notice of the making and signing of the 
award, and also of the filing of the award, has 
to be given in one case by the Arbitrators or the 
Umpire and in the other by the Court to all 
the parties to the arbitration agreement and not 
merely to those who had put in appearance before 
the Arbitrators or Umpire. Under sub-rules (3), 

(4) and (7) of Rule 63 U. P. Consolidation of 
Holdings Rules, the intimation of the date of ap¬ 
pearance before the Civil Judge, Arbitrator and 
the Civil Judge again, as the case may be, has to 
be given to the parties present and it is not neces¬ 
sary to serve a notice on- the parties not pre¬ 
sent. 

The two provisions can be harmonised by lay* 
ing down that the rules strictly falling within 
Clauses (rr) and (rrr) of Section 54 (2) of U. P- 
Consolidation of Holdings Act shall prevail oyer 
the corresponding provisions of the Arbitration 
Act and such rules shall govern the arbitration 
proceedings, and in other respects the arbitration 
shall be governed by the provisions of the Arbi¬ 
tration Act. Therefore, that part of Rule 63 of 
the U. P. Consolidation of Holdings Rules which 
enables the Civil Judge to pass a decree on the 
basis of the award or to set aside the award or 
remit it for reconsideration without serving notice 
of the filing of the award, on absentee parties is 
not valid; and it is necessary for the Civil Judge to 
sene a notice of the filing of the aw’ard 
the absentee parties also. 1965 All WR (HC) 620: 
1965 All LJ 1097. 

—U. P. CONSOLIDATION OF HOLDINGS 

(AMENDMENT) ACT (16 of 1957) 

SECTION 18 

-Ss. 18, 21 — Tenancy Law’s — U. P. Consoli* 

dation of Holdings Act (5 of 1954), Sections 12 (4) 
and 3G-A — U. P. Zamindari Abolition and Lana 


TENANCY LAWS — u. P. Consolidation of Holdings (Amendment) Act (1957), S. 18 48 


Reforms Act, 1950 (1 of 1951), Section 332-A — 
Object of enactment Section 36-A — Reference 
under Section 12 (4) in disregard of Section 332-A 
^ Civil Judge’s jurisdiction to decide relerence 
— District Judge can hear appeal against order 
of Civil Judge. See Tenancy Laws — U. P. Con¬ 
solidation of Holdings Act (5 of 1934). Section 12 
( 4 ). 1965 All LJ 741: 1965 All WR (HC) 374. 

-Ss. 18, 21 — Courts to give effect to intention 

of legislature — Rule applicable in interpreting 
Sections 18 and 21. See Interpretation of Statutes. 

1965 All U 741: 1965 A1I WR (HC) 374. 

-S. 18 — U. P. Zamlndari Abolition and Land 

Reforms Act, 1950 (1 of 1951), Section 332-A — 
Retrospective operation — Sections cannol apply 
retrospectively — Interpretation of Slatutes — 
Civil P. C. (1908), Preamble. 

A procedural law applies retrospectively, even 
to pending suits or proceedings, but amendments 
affecting vested rights apply prospectively. The 
amendment introduced by Section 332-A of 
Zamindari Abolition Act or Section 18 of the 
Amending Act cannot apply retrospectively and 
pending proceedings can continue to be heard and 
decided by that Court or authority, though after 
the commencement of the Amending Act no fresh 
proceeding can be entertained by it or by him. 
Where cognizance of a proceeding is taken of a 
reference being made, reference already made can 
be decided by the Court or authority though after 
the amendment no such reference can be made. 
1965 All WR (HC) 374: 1985 All U 741. 


RULE 63 

-R. 63 (3) — Conflict between Rule 63 and 

Section 14, Arbitration Act — Harmonious con¬ 
struction — Part of Rule 63 enabling civil Judge 
to pass decree etc., without serving notice on 
absentee parties is not valid. See Tenancy Laws 
—U. P. Consolidation of Holdings Act (5 of 1954), 
1954), Section 54 (2) (rr). 1965 All LJ 1097: 1965 
All WR (HC) 620. 

-R. 63 (7) — Conflict between Rule 63 and 

Section 14, Arbitration Act — Harmonious con- 
s'ruclion — Part of Rule 63 enabling civil Judge 
to pass decree etc., without serving notice on 
absentee parties is not valid. See Tenancy Laws 
— U. P. Consolidation of Holdings Act 15 of 
1954). S. 54 (2) (rr). 1965 All LJ 1097: 1965 All 
WR (HC) 620. 

RULE 74 

-Rr. 74 to 79 — Rule not ultra vires of Sec¬ 
tions 12 and 27 of U. P. Consolidation of Holdings 
Act (5 of 1954). See Tenancy Laws — U. P. 
Consolidation of Holdings Act (5 of 1954), Sec¬ 
tion 12. 1965 All WR (HC) 416: 1965 All LJ 516. 

RULE 110 

-R. 110 — Deputy Director of Consolidation 

continues to be subordinate to Director of Con¬ 
solidation even after amendment — Revision from 
order of the former in second appeal lies to the 
latter authority. See Tenancy Laws — U. P. 
Consolidation of Holdings Act (5 of 1954), Sec¬ 
tion 48. AIR 1965 All 172. 


SECTION 21 

». 21 — U. P. Consolidation of Holdings 
Act (5 of . ,954) : Sections 12 (4) and 36-A — 
Zamindari Abolition and Land RefDrms 
Act, 1950 (1 of 1951), Section 332-A — Ob- 
tect of enactment — Section 36-A — Reference 
under Section 12.(4) in disregard of Section 332-A 
, 1 . Judges jurisdiction to decide reference — 
iJistrict Judge can hear appeal against order of 
Uvil Judge. See Tenancy Laws — U. P. Conso- 

4 i , 0 i n ofl- f *S° d i n ^ Act (5 of 1954) ’ Section 12 
(4). 196o All LJ 741: 1965 All WR (HC) 374. 

-Ss. 21 and 18 — Interpretation of Statutes 

l 7 «.,L° UrtS t!°, eive effect t0 int ention of legis- 
mSVc , applicable in interpreting Ss. 18 

WR " l , e „ r P c re W‘ on of Stal n‘es. 1965 AH 

HR (HC) 374: 1985 All LJ 741. 

~fAMF\n\ii^ S ?i' IDATION 0F HOLDINGS 
(AMENDMENT) ACT (38 o[ 1958) 

PREAMBLE 

« 

refTr^nniT ? COpe Section 49 of Act 38 of 1958 
P«S2’? nly t0 COm Plete proceedings — Effect — 

Those undo r P c nd ; n " °, n 27t , h Member, 1958 - 
to /SnSSS 7 to be disposed according 
subsem»Pnf d A ? those undfcr Section 8 and 
— Proceeding? 1accordin ? to unamended Act 
tenureSli?? t f °[ P re P araU °n of statement of 

& i";. “Sr -”ii t 

(i9M) C0NS0UDATI0N 0F HOLDINGS RULES 

RULE 34 

making^ 0 weVs~of SC thr^tp N r Ullra vires the rule ' 

Act I960 All lhG 


—U. P. GOVERNMENT LAND (EVICTION AND 
RENT RECOVERY) ACT (29 of 1953) 

PREAMBLE 

% -Pre. — Validity of Act — Act is not un¬ 

constitutional — Distinction made between re¬ 
covery of possession of Government and Public 
lands and private lands in unauthorised oc¬ 
cupation, held reasonable— Act does not offend 
against Article 14. See Constitution of India, 
Article 14. AIR 1963 All 528 (FB). 

7 Frc * .— Validity of Acl—No reasonable basis 
for classification — Act is unconstitutional. See 
Constitution of India, Art. 14. 1960 All LJ 52. 

[Overruled in AIR 1963 All 528.] 


SECTION 4 


7^\ 4 Procedure provided under. Is quasi 
Judicial — (Houses and Rents — U. P. Govern 

“? t . I 52S*S ( !! ent ’ Kec0vcrv and Eviction) Ac 

lln nV? 5 ^’ S ! C T 7 ’ 8 * 9 and 1Q ) - (Constitu 
lion of India, Article 226). 

srhpmp e 'f idC r jr o ™. the im Pl>c a tion of the whoh 
ft h nMI pl'f'Jfi 10 ? envisaged by Sections 7 t< 
lion f 4 U Ar P ih AC iT 3 n °. 19o2 L incorporated in Sec 
wi 4 * f L he U> P * Acl < 29 of 1953), that thi 
f‘ s l a ure has required that there should be quasi 
judicial approach to the matter and that it con 
siders that there is a lis in which there was t< 
be a hearing of both the parties interested at al 
stages except the initial one. The procedure pro 
y.ded under Section 4 is, therefore quasi j .didal 

it p G: a , U ;o P - Act 29 of 19> r ,3 is now repealed b‘ 

Ail P LJ A 52. 13 ° f 1959, ‘ m ° AH WR < Hc ) 77 «- 100( 


HOLDINGS ACT ^960 (1 allKT 0N “ 
‘ PREAMBLE 

^TofV a aTisTS °L A e r co'; 
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tution of India, Article 31 (2). AIR 1965 All 175 
(DII). 

-Pro. — Validity. 

The statute imposes reasonable restrictions on a 
persons rights in tlie interest of the general pub- 
lie. 1 lie statute is saved bv Clause (5) of Arti¬ 
cle 19 ol the Constitution. 19G3 All LJ 793: 1963 
All \VR (HC) 669: ILR (1964) 1 All 211: AIR 1965 
Ail 175 (181) (PI G) (Pr 28) (DR). 

—Pre — No provision in the Act delegates un- 
fiuided legislative power on the executive. 1963 
All hi 793: 1963 All \YR (HC) 669: ILR (1964) 
1 All 211: AIR 1965 All 175 (181) (Pt I) (Pr 31) 
(DP,). 

-Pie. — Provisions in so far as they do not 

apply to sugar plantation violate Article 14 — 
Provisions can be separated from other portion of 
I he Act. See Constitution of India, Art. 14. AIR 
1965 All 175 (DR). 

-Pre. — Exemption of sugar-cane plantations 

under Section 6 (6) is in discretionary powers of 
State — Writ cannot be issued. See Constitution 
of India, Art. 226. AIR 1965 All 175 (DR). 

-Pro. — Object of Act is to carve out land 

from large holdings and to provide land to those 
who have not got it or who have very little of 

it. 1965 All WR (HC) 491: 1965 All LJ 852: ILR 
(1965) 2 All 683. 

SECTION 3 

-S. 3 (b) — ‘Tenure-holder’ includes unrecord¬ 
ed tenure-holder also. See U. P. Imposition of 
Ceiling on Land Holdings Act (1 of 1961), Sec¬ 
tion 10 (2). 1965 All LJ 756. 

SECTION 4 

-Ss. 4 (1) and (2) (a) and (b) — Strength of 

family has to be considered at the stage of 
calculating the ceiling area — Son born to tenure- 
holder on 7th May, 1962 — Tenure-holder required 
to calculate ceiling area only on 1st August, 1962 

— Tenure-holder is entitled to concession under 
Clause (bi of Section 4 (2) on account of birth 
of a son — Order of Roard rejecting his claim 
on the ground that ceiling area has to he lixed 
only with reference to 3rd January, 1961, the date 
on which the Act came into force, is erroneous. 
1963 All WR (HC) 697: 1963 All LJ 960. 

SECTION 5 

-S. 5 (2) — Proceeding for determining ceiling 

area and proceeding for declaring surplus land 
are integral parts of same proceeding — Transfers 
or partitions made after 20-8-1959 are to be ignor¬ 
ed for purposes of determining ‘ceiling area’ as also 
for declaring 'surplus land’ — Words ‘shall be 
ignored and not taken into account’ in Section 5 
(2) relate both to ‘ceiling area’ and ‘surplus land’. 
1965 All WR (HC) 491: 1905 All LJ 852: ILR 
(1905) 2 All 683. 

-S. 5 (2) — ‘For the purpose of determining 

the ceiling area’ — Expression cannot be equated 
with ‘in determining the ceiling area’ — Expres¬ 
sion means ‘while determining the ceiling area’ 
or 'in the proceedings relating to the determina¬ 
tion of the ceiling area’ — Words and Phrases — 
‘For the purpose of determining the ceiling area’. 
1965 All WR (HC) 491: 1965 .All LJ 852: ILR 
(1965) 2 AH 683. 

-Ss. 5, 9. 10 — Determination of celling area 

— Relevant date is of enforcement of Act — Sub¬ 
sequent addition of family of tenure-holder to 
he disregarded. 

In determining the ceiling area to which a 
tenure-holder is entitled the relevant date should 


be the date of the enforcement of the Act, viz. 
the 3rd January, 1961 and not any subsequent 
date. Any issue born to the tenure-holder or any 
addition in the membership of the family after 
the said dale should, therefore, be disregarded lor 
the purpose of determining the ceiling area of a 
tenure holder. 1904 All LJ 558: ILR (1964) 2 All 
651: AIR 1964 All 451 (452) (Pr 8) (DR). 

-S. 5 (2) — Scope and object of. 

The concept of ‘ceiling area’ is directly and 
inseparably co-relaled to the concept ol 'surplus 
land’. The determination of the ceiling area in¬ 
evitably results in the determination of the surplus 
land. Indeed the two things are the parts of one 
and the same process. If that is so. then it 
would appear that the legislature intended that 
the post-August 20 transfer should he ignored both 
lor ascertaining the ceiling area and the surplus 
land. 

Section 5 (2) does not confine itself to a 
transfer of land only; it also eclipses a partition 
of land, if made alter August 20. A post-August 
20 partition is made ineffective because the legis¬ 
lature has raised a presumption that it has been 
brought about for the purpose of defeating the 
provisions of the Act. The legislature has like¬ 
wise presumed that a post-August 20 transfer has 
been made for the same purpose. The object of 
Section 5 (2) thus is to frustrate shifts and con¬ 
trivances to defeat the beneficent provisions of 
the Act. 1964 All WR (HC) 430: 1964 All U 311. 

-S. 5—Plots in question not recorded in the 

name of the society at the commencement of the 
Act i.e.. on 3-1-1961 — Recorded later in Jan. 
Feb. 1962 — But the plots stood transferred to 
and held bv society on 28-11-1959, the date of 
its registration by virtue of the provisions of Sec¬ 
tion 298 of the Act — Held, that the Clause (15> 
of Section 6 applied to the case — The view that 
the clause would only apply to a case where the 
land of a tenure holder has been recorded in the 
name of the society at the commencement of the 
Act was erroneous. See Tenancy Laws — U. P. 
Imposition of Ceiling on Land Holdings Act 
(1961), S. G (15). 1964 AH WR (HC) 240. 

-S. 5 (2) — In view of Sections 308 and 309 

the words be deemed to be transferred to’ occur¬ 
ring in Section 298 cannot he construed to mean 
‘as effecting a transfer of members’ interest in 
the land. See Tenancy Laws—U. P. Imposition of 
Ceiling on Land Holdings Act (1961), Section 298. 
1964 AH WR (HC) 240. 

SECTION 6 

-S. 6 (6) —Violates Article 14 of Constitution 

— Hence invalid under Art. 13 of Constitution. 

To exempt lea, coffee and rubber plantations 
without granting exemption to sugar-cane planta¬ 
tions amounts to unconstitutional discrimination. 
Clause (vi) of Section 6, violates Article H 
the Constitution. The clause is, therefore, invalid 
under Article 13*of the Constitution. 1963 AH LJ 
793: 1963 All WR (HC) 669: ILR (1964) 1 AH 211: 
AIR 1965 AH 175 (180) (Pi B) (Pr 25) (DB). 

-S. 6 (7) — Production of medicinal plants is 

a public purpose — Exemption granted under 
Clause (7) ol Section 6 is reasonable. 1963 Aj 
LJ 793: 1963 AH WR (HC) 669: ILR (1964) 1 AU 
211: AIR 1965 AH 175 (180) (Pt C) (Pr 25) (DR). 
-S. G (18) — Exemption under Is reasonable. 

The object of Cl. (18) of Section G is to en- 
courage people to bring uncultivated land UI J ( 
cultivation. The exemption under Clause U > 
appears to be reasonable. The exemption is c0 
fined to land let out after the enforcement 
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the Act. If land has already been reclaimed, 
there is little point in granting exemption to such 
people for the purpose of increased agricultural 
production. Some date had to be fixed for dif¬ 
ferentiating land already brought under cultiva¬ 
tion and land vet to be brought under cultivation. 
There should be no objection in fixing the date 
of enforcement of the Act as the line of demarca¬ 
tion 1963 All LJ 793: 1963 All WR (HC) 669: 
ILR (1964) 1 All 211: AIR 1965 All 175 (180) 
(Pt D) (Pr 26) (DB). 

-Ss. 6 (xv), 298, 5 — Interpretation of Sec¬ 
tion 6 (xv). 


The opening of Clause (xv) of Section 6 is ‘land 
held by and in its own name by a co-operative 
society’. It is a compound clause consisting of 
two parts namely ( 1 ) land held by a co-operative 
society and ( 2 ) land held in its own name by a 
co-operative society. Land ‘held in its own name' 
is land held not on permission from the real 
owner but by virtue of law. The word ‘held’ does 
not mean 'recorded'; it means possessed law¬ 
fully. i 


Where the plots in question were not recorded 
in the name of the society at the commencement 
of the Act, that is on 3rd January 1961 and they 
were recorded in its name much later in 
January/February, 1962 but however the plots 
stood transferred to and held by the society on 
28th November, 1959, the date of its registration, 
by virtue of the provisions of Section 298 of the 
Act. 


Held, that the Clause (xv) of Section G applied 
to the case. The view, that the clause would only 
apply to a case where the land of a tenure holder 
has been recorded in the name of the society at 
the commencement of the Act was erroneous. 
1964 All WR (HC) 240. 


been served with notice or not — \ > ev y that un¬ 
recorded tenure-holder can file objection under 
Section 14 (3) after determination of surplus land, 
and not under Section 10 (2), is inequitable and 
unreasonable and therefore, can be repelled —* 
Though objection under Section 10 (2) should be 
filed within prescribed period, by virtue of Sec¬ 
tion 42, delay in filing objection can be condoned 
in appropriate case. 1965 All LJ 756, 

-Ss. 10, 5, 9 — Determination of ceiling area 

— Relevant dale is ol enforcement of Act — Sub¬ 
sequent addition lo family of tenure-holder to be 
disregarded. Sec U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), Section 5. AIR 
1964 All 451 (DB). 

-Ss. 10, 9 — Tenure holder filing no statement 

in response to general notice under Section 9 — 
Authority preparing statement under Section 10 
(1) and serving its copy on tenure-holder to show 
cause why statement be not taken as correct — 
Tenure-holder filing objection under Section 10 (2) 
claiming certain plots be included in his ceiling 
area and not in surplus land — Onus is on him to 
prove that choice made by authority is incorrect. 
1964 RD 54, Overruled. 1964 All WR (HC) 555: 
1964 All LJ 896. 

-S. 10 (2) — Objection by tenure-holder under, 

that certain plots formed part of mechanised farm 
and prescribed Authority was wrong in excluding 
them from his ceiling area — Tenure-holder as¬ 
serting that he had tractor and plots could he 
cultivated with it but not asserting that he 
cultivated plots three successive years with ti nt lor 

— Authority held just in rejecting vague claim — 
Evidence Act (18721. Sections 101 to 104 and Sec¬ 
tion 114. 1964 All WR (HC) 555: 1964 All LJ 896. 

-S. 10 — Slate Government’s authority under 

Section 44 (2) (a) is limited to prescribing mode 


SECTION 7 

* ^ 7 Violates Article 14 of the Constitution 

Exemption for Keora, Bela, Chameli and Gul: 
appears to be arbitrary. To this extent, Section 
Violates Article 14 of the Constitution. So, und 
An IT 12; that part of Section 7 is invalid. 19' 

a (hc) 669: ilr ( ,964 ) 

fief 12 AIR 196 ° A I 175 * 181 * * Pt E) (Pr 2 

SECTION 9 

r^± 9 ’A 19 7" Determination of ceiling an 

scnnlnt e 1S of enfor cement of Act — Su 

be c l ° T ! amily of tenure-holder 

on L'inH n nm e r’ Se < C U ’ P> Imposili <>n of ceilii 
AIRI9M AhTsT $Ui m “ ° f 1M1K ScCti0n 

resnonc! Tenure ' hoId er filing no statement 

AuthorUv nr * Cneral n ° lice under Section 9 ■ 
(11 am J - Pan ^ sta t em cnt under Section 

TenurJl.n mnR ni- lls copy tenure holder - 
HclailSL^ objection under Section : 

ing area- plot * to be included in cei 

of the auiw 5 US . 1S °u n blm to prove the choi< 
Laws — “u 0I p y ', ° K incorrect. See Tenan, 

Holdings Act MQRn P °! ll, t°n °L Ceilmg on 
655. * Act (196l) « S. TO. 1964 All WR (H< 

SECTION 10 

under Sec 0 tion 2 ^o 3 (2) b enrtr (3J and 42 ~ Noli< 

to file objection 0 nLain 6 ?* 11 ! 1 ?* evcry tenure hold) 
Section 10 (i\ for 31 ^ 1 . sta ! e ™ ent Prepared und< 
‘Tenure-holder’ Ihnli d? i C V n J nin * surplus land - 
holder also pL inc ! ude unrecorded tenure 
recorded or not is tenure holder, whethi 

Section 10 ( 2 ) ’irrpsn 1 r d lo Rle objection undi 
u W irrespective of whether lie hs 


and manner of service under Section 10 (2) — 
Direction to contents of notice in C. L. II. Form 
4 is ultra vires. Sec Tenancy Laws — U. P. Im¬ 
position of Ceiling on Land Holdings Act (1961), 
Section 44 (2) (a). 1964 All WR (HC) 555. 

Ss. 10 and 9 — Objection by tenure-holder 
under Section 10 — Objector has merely to point 
out mistakes in the statement prepared under Sec¬ 
tion 10 ( 1 ) — He cannot he allowed to raise the 
point that he should be permitted to select his 
plots under Section 9. 1963 All LJ 960: 1963 All 
WR (HC) 697. 

SECTION 13 


V — I*/ ^...huui»;ii «i|j|n:«i| -— V^UUI- 

putahon of — Period of limitation is lo be com¬ 
puted from dale of order and not from 

date when appellant knew about order _ Law 

treats date fixed for delivery of order as date on 

aCdl,ire knowledge of its contents. 

1964 All WR (HC) 555: 1064 All LJ 896. 

SECTION 14 

Unrecorded tenure-holder can file 


S. 14 (3) 


^ivHuic-iiuiuiT can Kill 
Hon' \T,T % Section 10 (2) and not under Sec 
L hJi?' Seo U - P- Imposition of Ceiling on 

.«B d AU°U?B 8 f Ct " ° f 196l) ’ Secti0 “ >» r.) 

SECTION 24 

7 T S ; , 24 ~ Does not defeat objects of Act - 

AIR SS in m P, ,'db!. 211 ' 

SECTION 25 

25 Provision not discriminatory. 
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The provision permitting the State Government 
to utilize land acquired under the impugned Act 
in the ordinary course for a purpose recognized 
under the Land Acquisition Act does not involve 
discrimination. 1963 All LJ 793: 1963 All WR 
(HC) 669: ILR (1964) 1 All 211: AIR 1963 All 175 
(181) (PI H) (I»r 29) (DB). 

SECTION 42 

--S. 42 — Delay in filing objection under Sec¬ 
tion 10 (2) can be condoned. See U. P. Imposi¬ 
tion of Ceiling on Land Holdings Act (1 of 1961), 
Section 10 (2). 1965 All LJ 756. 

SECTION 44 

-Ss. 44 (2) (a). 10 — U. P. Imposition of Ceil¬ 
ing on Land Holdings Rules, Rules 8 and 9, 
C. L. H. Form 4 — State Government's authority 
under Section 44 (2) (a) is limited to prescribing 
mode and manner of service under Section 10 (2) 
— Direction as to contents of notice, viz., giving 
tenure holder right to choose plots to be included 
in his ceiling area or surplus area, in C. L. H. 
Form 4 is ultra vires. 1964 All WR (HC) 555: 
1964 All LJ 896. 

SECTION 298 

-Ss. 298, 308, 309 and 5 (2) — Scope. 

In view of Sections 308 and 309 the words ‘be 
deemed to be transferred to’ occurring in Sec¬ 
tion 298 cannot be construed to mean as effecting 
a transfer of members’ interest in the land. 1964 
All WR (HC) 240. 

-S. 298 — The plots in question not recorded 

in the name of the society at the commencement 
of the Act i e., on 3-1-1961 — Registration in its 
name later in Januarv-Februarv 1962 — But the 
plots stood transferred to and held by the society 
on 28-11-1959 the date of its registration, by virtue 
of the provisions of Section 298 of the Act — 
Held, that Clause (sv) of Section 6 applied to the 
case. See Tenancy Laws — U. P. Imposition of 
Ceiling on Land Holdings Act (1961), Section 6 
(xv). 1964 All WR (HC) 240. 

SECTION 308 

-S. 308 — In view of Sections 308 and 309 the 

words ‘be deemed to be transferred to’ occurring 
in Section 298 cannot be construed to mean as 
effecting a transfer of members’ interest in the 
land. See Tenancy Laws — U. P. Imposition of 
Ceiling on Land Holdings Act (1961), Section 298. 
1964 All WR (HC) 240. 

SECTION 309 

-S. 309 — In view of Sections 308 and 309 the 

words ‘be deemed to be transferred to’ occurring 
in Section 298 cannot be construed to mean as 
effecting a transfer of members’ interest in the 
land. See Tenancy Laws — U. P. Imposition of 
Ceiling on Land Holdings Act (1961), Sec. 298. 
1964 All WR (IIC) 240. 

_U p. JOT CHAKABANDI (SANSHODHAN) 

ADHLNIYAM (8 of 1963) 

SECTION 22 

-S. 22 (3) — Validity of — Section taking 

away right to appeal under Section 21 (5) of the 
principal Act, accrued earlier but not exercised 
till the Act, taking it away came into force — 
Second appeals filed before the commencement 
of the Act allowed to be continued — Section 
not discriminatory and was not hit by Art. 14 
of the Constitution. 1965 All W R (HC) 106 (DB). 


—(U. P.) KUMAON TENANCY RULES (1894) 

See under Tenancy Laws — Kumaon Tenancy 
Rules (1894). 

—U. P. LAND REFORMS (AMENDMENT) ACT 
(18 of 1936) 

PREAMBLE 

- Pre. — Ejectment of an assami — Jurisdic¬ 
tion to try suit bv civil Court — Law amended 
during pendency of appeal — Amendment not 
made retrospective — Amendment cannot be given 
elfect to in appeal. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951), Section 202 (c). AIR 1963 All 535. 

SECTION 23 

-S. 23 (1) — Applicability of Amendment to 

pending suits — Suit for possession and eviction 
instituted in Civil Court prior to amendment -— 
Amendment does not affect jurisdiction of Civil 
Court to further decide suit. See Tenancv Laws 
— U. P. Zamindari Abolition and Land Reforms 
Act |1 of 1951), Section 209. ILR (1963 ) 2 All 26L 

- S. 23 — Effect — Civil suit relating to land 

pending in Civil Court at commencement of 
amending Act — Effect of Section 23 (1) of 

amending Act — No bar to reference — Remission 
of issue about sirdari rights to Revenue Court 
obligatory — Proceeding in S. 23 (1) — The 
proceedings in S. 23 (1) must be proceedings apart 
from those arising out of a suit. See Tenancy 
Laws — U. P. Zamindari Abolition and Land Re¬ 
forms Act (1 of 1951), S. 332-B (as amended by 
Act 18 of 1956). AIR 1962 Ail 248 (DB). 

—U. P. LAND REFORMS (AMENDMENT) ACT 
(37 of 1958) 

SECTION 79 

-S. 79 — Repeal of Section 332-B — Issues 

regarding Sirdari rights — To be decided by Civil 
Courts — Change in law of procedure acts re¬ 
trospectively — Suit though filed before amend¬ 
ment is governed by amended procedure. See 
Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Section 332-B. 
1962 All LJ 384. 

SECTION 87 

-S. 87 (1) — Word ‘proceeding’ Is wide enough 

to include a suit. 

The word ‘proceeding’ is wide enough to include 
a suit and does not mean a proceeding other than 
a suit, and even if the word ‘proceeding' in Sec¬ 
tion 87 (1) did not include a suit, it only meant 
that the second clause of it was not applicable in 
the suit. 1963 AH WR (HC) 785: 1964 All LJ 54. 

- S. 87 (1) — Issue regarding bhumidari right 

framed by Revenue Court and referred to civil 
Court under Section 332 — Deletion of Section 332 
bv Amendment in 1958 — Decision of issue by 
civil Court after amendment — Decision is bind¬ 
ing on Revenue Court under Section 87 (1) °* 
latter Act. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), Sec¬ 
tion 332. 1963 All WR (HC) 785. 

- S. 87 (1) — Scope — Suit involving question 

of Sirdari rights filed in MuusilT’s Court — Juris¬ 
diction of Court remaining undisturbed by Amend¬ 
ing Act — Application of Section 87 (1) does n °* 
arise. 1962 All WR (HC) 252: 1962 All LJ 384. 

—U. P. LAND REFORMS (SUPPLEMENTARY) 
ACT (31 of 1952) 

PREAMBLE 

-Pre. — Right to be adhivasi was created by 

U. P. Zamindari Abolition and Land Reforms Aci 
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-S. 3 — Act is not applicable to Benaras State 
absence of Government notification — A pernor. 


M nf Act 31 of 1952 merely added another 
mmd on which person could claim to be 
SHii See Civil P.. C. (1908), Section 11, Expl. 
STS WR (HC) 348: 1965 All U 714. 

_P« S. 3 — Object of Act indicated — 

Persons in forcible possession — Act not applic¬ 
able (1963) All WR (HC) 72. 

__Pre. — Validity — Not discriminatory. See 

Constitution of India, Article 14. AIR 19o7 All 
549 (DB). 

[Overruled on another point in AIR 1963 SC 
1019.1 

__pre. — Power of review — As a general rule 

unless authorised by a statute a Court or Judge 
has no inherent power to set aside or modify a 
final order once made merely because it is wrong. 
See Civil P. C. (1908), Section 141. AIR 1957 All 
67 (DB). 

SECTION 1 

-Ss. 1 (3), 3 — Act is not applicable to Benaras 

Slate in absence of Government notification — A 
person cannot acquire adhivasi rights of a plot 
there, on account of having been in cultivatory 
possession of it in 1959. 1964 All WR (HC) 273. 

-S. 1 — Validity — Provision for compensation 

— Not necessary — U. P. Acts 15 and 31 of 
1952 are valid. See Constitution of India, Arti¬ 
cle 31 (as amended by Fourth Amendment). AIR 
1957 All 549 (DB). 

[Overruled in AIR 1963 SC 1019 in so far as All. 
case held Act 15 of 1952 valid.] 

-S. 1 — Validity — Deprivation of property 

permissible if provided by a Statute which statute 
is not unconstitutional. See Constitution of India, 
Article 19 (As Amended by Fourth Amendment). 

AIR 1957 AH 549 (DB). 

[Overruled on another point in AIR 1963 SC 
1019.] 

SECTION 3 

-S. 3 — Scope — Expression “during 

1359-Fasli” in section — Meaning of — Cultiva- 
tory possession implies both possession and culti¬ 
vatory nature of possession — Submersion of 
land — Presumption as to possession. AIR 1965 
AH 313 (318, 319) (Pi D) (Prs 17, 18). 

®-S. 3 — A trespasser can be In cultivatory 

possession — Possession taken by force — Animus 
for possession b present. 

Section 3 of the Supplementary Act does not 
take into consideration the right or title behind 
cultivatory possession: if a person was in culti- 
vatory possession in 1359-F he got adhivasi rights 
(if he has not acquired bhumidari, sirdari or 
rights under the main Act) regardless of 
whether his possession was lawful or unlawful. 
A trespasser can be as much in cultivatory posses¬ 
sion as the owner of the land. Animus that is 
quired for possession is present when a person 
rcibiy takes possession with an intention to use 
physical power over the land on his own behalf. 
ah mat is required is an intention to use physical 

lTSi a r? not , a lawful right to use it. 1961 All 
Ail I™ ?»^ ra , led - Manhoo Mai v. Mulloo, 1963 
AH isi R * 98s 1963 U 731: ILR (1963) 2 

io) (fb)^ R lm Au 213 (217> 218) (Pl B) (Prs 9 ’ 

[Overriiled in AIR 1968 SC 466.] 

3 - f tat ®’ 3 granting adhivasi rights to 

not A I? cl t s 19 and 31 of Constitution 

WR Mal v * Mulloo, 1963 All 

751- AffilS 5 * ? 63 m U 731: ILR (1063) 2 All 
751. Affi 1964 AU 213 (218) (PI C) (Pr 10) (FB). 

^L^verruled; on another point in AIR 1968 SC 


in ~- ■ _ i , it _ 

cannot acquire adhivasi rights of a plot there, 
account of having been in cultivatory possession 
of it in 1959. Se e Tenancy Laws — U- P. Lana 
Reforms (Supplementary) Act 19o2, Section 1 (o). 
1964 All WR (HC) 273. 

-s. 3 — Creditor in possession of debtor's land; 

in lieu of interest under oral agreement cannot 
acquire adhivasi rights. See Tenancy Laws — 
Zamindari Abolition and Land Relorms Act 11 o 
1951), Section 20 (b). 1963 A11 LJ 456. 

__S. 3 — Adhivasi rights cannot be claimed by 

trespasser — Scope of Section 3. See Tenancy 
Laws — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Section 20. 1963 All WR 
(HC) 118. 

- S. 3 — Claim to rights of adhivasi — Con¬ 
ditions precedent — Person recorded as sub- 
tenant in 1336-F — Cannot acquire adhivasi- 
rights. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951 1 , Sec¬ 
tion 20 (b). 1963 All WR (HC) 97. 

- Ss. 3 and 6 — Adhivasi rights obtained under 

Section 3 of 1952 Act override those obtained 
under S. 20 of 1950 Act — Latter rights not pro¬ 
tected by Section 6 (a) (ii) of the 1952 Act —- 
Section 6 (a) (ii) applies only in cases of decree 
lor possession against persons obtaining Adhivasi 
rights under Section 3. See Tenancy Laws 
U. P. Zamindari Abolition and Land Reforms Act 
(1 of 1951), Section 20. (1962) All LJ 870. 

-S. 3 — A trespasser cannot be said to be in 

cultivatory possession — Cannot claim any rights 
under Section 3. 1961 ALJ 301, Followed. 1962b 

All WR (HC) 584. 

- S. 3 — Possession — What constitutes — 

Occupation of land by trespasser — Does not con¬ 
stitute cultivatory possession — Tenancy Laws — 
U. P. Zamindari Abolition and Land Reforms Act 
(1 of 1951), Section 4. 

Possession does not consist in mere acls of user 
or of occupation alone, but the occupation must 
be with the intention of exercising some claim or 
right in respect of the property occupied. AIR 
1942 Cal 233, Rel. on. 

Where the appellant who held a lease of the 
land from the landlord was in cultivatory posses¬ 
sion of the plots until he was thrown out by 
the respondent by effecting a forcible entry. 
Held, that the occupation of the respondent could- 
not be said to constitute his cultivatory posses¬ 
sion so as to confer on him Adhivasi rights. 1961 
All WR (HC) 260: 1961 All LJ 301. 

[Overruled in AIR 1964 All 213 (FB).] 


SECTION 4 


•S. 4 


f -Scope — The enquiry under the Act 31 

of 1952 affects the rights of parties — An order 
by a Sub-Divisional Magistrate reviewing previous 
order and holding that an equiry shall be done on 
an application under Section 4 of Act 31 of 1952 
can be challenged by means of writ petition. See- 
C^WirtUm of India, Article 226. AIR 1957 Alt 

67 (DR). 

SECTION 6 

ITT®! ® 7 Adhivasi rights obtained under Scc- 
tion 3 °J 1952 Act override those obtained under 

SpTk 20 * 1959 Act L aRer right not pro. 

S?n S rl° n (H) 0f 1952 Act ~ See- 

tion 6 (a) (n) applies only in cases of decree 

r?«Mc° SSeS i 10n o aRa . insl persons obtaining Adhivasb 
rights under Section 3. See Tenancy Laws ~ 
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U. P. Zamindari Abolition and Land Reforms Act 
(1951), Section 20. 1962 All LJ 870. 

-S. 6 — Scope and efTect — Right accrued 

under decree passed before Act not afTecled. See 
Tenancv Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Section 4. AIR 
1958 All , r >44. 

—1. P. LAND REFORMS RULES (1952) 

RULE 22 

-R. 22 — Section 15 of U. P. Act 1 of 1951 does 

not apply to joint sir holders and khudkasht 
holders. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), Sec¬ 
tion 15. 1965 All LJ 1037: 1965 All \YR (HC) 

■303. 

—U. P. LAND TENURES (LEGAL PROCEED¬ 
INGS) REMOVAL OF DIFFICULTIES ORDER 
(1952) 

CLAUSE 1 

-Cl. 1 — Repeal of U. P. Tenancy Act — 

ElTect of, on suit prior to its commencement — 
They are to be decided in accordance with the 
■provisions of U. P. Tenancy Act. See Tenancy 
Laws — U. P. Zamindari Abolition and Land 
Relorms Act (1 of 1951), Section 339. 1957 All 

LJ 544: (1957) AM R 536. 

-CL 1 — Scope. 

The order lays down valid law which has to 
he administered bv Courts until modified or 
rescinded. 1952 All \VR (Rev) 192: 1952 RD (BR) 
366: 1952 All LJ (Rev) 242. 

CLAUSE 2 

-Cl. 2 — Plaint presented in Civil Court in 

1949 — Declaration of right to possession or 
decree for possession claimed as main relief — 
Civil Court directing return of plaint for presenta¬ 
tion to proper Court — Suit instituted in Revenue 
•Court in 1953 — Jurisdiction to entertain suit held 
continued to vest in Revenue Court bv reason of 
•Clause 2 and Revenue Court would be wrong in 
returning plaint for presentation to proper Court. 
I960 All \VR (HC) 350: 1960 All LJ 479. 

-CL 2 — Tenant suing trespasser for eject¬ 
ment in civil Court — Section 180, U. P. Tenancy 
Act, amended pending suit — Suit triable by 
Revenue Court — Retrospective effect ol Sec¬ 
tion 180 — Civil Court bound to return plaint to 
Revenue Court — High Court in second appeal 
has power to direct the plaint to be returned for 
presentation to a Revenue Court. See Tenancy 
Laws — U. P. Tenancy Act (17 of 1939) (as 
amended bv U. P. Act 10 of 1947), S. 180. AIR 
1957 All 257 (DB). 

-Cl. 2 — Proceeding under Section 10. U. P. 

Tenancy Act pending on 30th June, 1952 — Pro¬ 
ceeding, to be decided with reference to any right 
accrued under U. P. Zamindari Abolition Act. .See 
Tenancy Laws — U. P. Tenancy Act (17 of 1939), 
Section 180. AIR 1955 All 432 (FB). 
f) -Cl. 2 (made under S. 342, U. P. Zamin¬ 

dari Abolition and Land Reforms Act 1 of 1951) — 
Object of order — Proceedings to which Clause (2) 
relates — How to be decided. 

The order was made for one purpose only, as 
an aid to the transition from the old system to 
the new, and it must, if possible, be so construed 
as to be in harmony with the Act under which 
it is made and not as an Order which confers 
upon a plaintiff rights which have been taken 
l rorn him or which deprives a defendant ol the 
benefit of rights with which he has been invested. 


In other words, the proceedings to which Cl. (2) 
of this Order refers are to be decided in accord¬ 
ance with the provisions of the Land Revenue 
Act or the Tenancy Act, as the case may be, read 
with the provisions of the Zamindari Abolition 
Act. Jagannath v. Board of Revenue, U. P., 1955 
All LJ 276: 1955 All M R (HC) 297: ILR (1955) 
1 All 611: AIR 1955 All 432 (434, 435) (Pi C) 
(Pr 14) (FB). 

-Cl. 2 — Rules under, Rule 5 (3) — Pending 

suits are governed bv U. P. Tenancy Act, 1939. 
See Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (I of 1951), Rules under, 
Rule 5 (3). AIR 1955 NUC (AH) 4168. 

-Cl. 2 — Order of Commissioner dismissing 

appeal against order by Assistant Collector cancel¬ 
ling declaration under Section 6 — Revision to 
Revenue Board. See U. P. Tenants (Acquisition of 
Privileges) Act (10 of 1949), Section 6. AIR 1955 
NUC (All) 2653. 

-Cl. 2 — Operation of, is limited to suits 

appeals or legal proceedings instituted under either 
the U. P. Land Revenue Act or the U. P. Tenancy 
Act; it does not extend to legal proceedings in¬ 
stituted under any other Act such as U. P. Agri¬ 
cultural Tenants (Acquisition of Privileges) Act. 
See Tcnancv Laws — U. P. Tenants (Acquisition 
of Privileges) Act (10 of 1949), S. 6. AIR 1955 
NUC (AH) 2653. 

-Cl. 2 — Suit for ejectment of trespasser — 

Jurisdiction of Civil Courts is barred — The suit 
in view of Para 2 continues in Revenue Court. 
See Tenancy Laws — U. P. Tenancy Act (17 of 
1939), Section 242. AIR 1955 NUC (All) 177. 

-Cl. 2 — Section 20, Zamindari Abolition and 

Land Reforms Act do not affect the rights of 
parties pending proceedings. See Tenancy Laws 
— U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951), Section 20. AIR 1954 All 434 
(DB). 

[Overruled in AIR 1955 All 432.1 

-Cl. 2 — Proceedings under Section 36 of the 

Land Reforms Act does not affect the rights of 
U. P. Act 1 ol 1951 — Effect on where ex-pro¬ 
prietory Tenancy has been specified or demanded 
already or does not require specification the rent 
can be fixed—vide Section 26 (5) of the Act—by 
the Collector. See U. P. Tenancy Act (1939), Sec¬ 
tion 26 (5). 1952 AU (Rev) 252. 

-Cl. 2 — Order by the Governor under Sec¬ 
tion 1442 of the Zamindari Abolition Act — 
dity of the law laid down by it — Application of 
Section 2 — Subject to U. I*. Z. A. and L. R- Act 
and Rules — Rules 4 and 5 not rendered infructu- 
ous. 

A second appeal arising out of a suit under Sec¬ 
tion 180 of U. P. Tenancy Act was pending in the 
Board and it was stayed under Rule 4 (v) 01 
the Rules under the Zamindari Abolition and Land 
Reforms Act. Application under Rule 5 (3) was 
made to restart the same. 

Held: No question relating to the compete^' 
of the Governor to pass the order of 1952, having 
been raised bv cither side, the order lay down 
valid law which has to be administered by Courts 
until it is modified or rescinded. 

Clause 2 of the Order is subject to the express 
provisions of the U. P. Z. A. and L. R. Act o 
the rules thereunder. The second appeal has 
remain stayed so long as Rule 4 (v) remains i 
the rules and until it is allowed to be restarted 
under Rule 5 (3). When so restarted the appeal 
can be heard under the provisions of U. ‘ • 
Tenancy Act, 1939, as provided lor by CL 2 of uie 
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Order. The question of restarting under Rule 5 
( 3 ) were adjourned for inquiry as the rules were 
heine reconsidered as a matter of expediency. 
1952 AWR (Rev) 102: 1952 ALJ (Rev) 242: 1952 

RD 806. 

—Cl, 2 — EfTcct of — (Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Rules, 
Rules 4 and 5). 

The section makes it competent for the Court to 
hear and decide proceedings pending before it on 
30-6-1952 according to the provisions of the U. P. 
Tenancy Act only when there is no express pro¬ 
vision to the contrary cither in the U. P. Zarnin- 
dari Abolition and Land Reforms Act or the Rules 
made thereunder. It docs not abrogate Rules 4 
and 5 of the U. P. Zamindari Abolition Land Re¬ 
forms Rules and therefore, where an appeal before 
the Board has been stayed under Rule 4 (5) of 
those rules, Clause 2 cannot make it competent 
for the Board to hear the appeal until the issue 
has been allowed to be restarted under Rule 5 
(3) of those rules. 1952 All WR (Rev) 192: 
1952 RD (BR) 386: 1952 All LJ (Rev) 242. 


in filing writ petitions — Petition filed within y0 
days, held not belated — (Constitution of India, 
Article 226). AIR 1955 NL'C (All) 2755. 

-S. 3 — Decision in suit under Section 59, 

U. P. Tenancy Act is not binding on Assistant 
Collector — (Tenancy Laws — U. P. Tenancy 
Laws (17 of 1939), Section 59) ). AIR 1955 NUC 
(All) 2724. 

-S. 3 — Additional Collector — His status as 

Collector. See U. P. Land Revenue Act (12 of 
1901). Section 14-A (4). AIR 1955 NUC (All) 2724. 

■-S. 3 — Power of Assistant Collector to pass 

order — General Notification confers powers — 
(U. P. Land Revenue Act (12 of 1901), Sec¬ 
tion 14-A (3) ). AIR 1955 NUC (All) 2724. 

-S. 3 — Llfect of, on the rights of Landlords. 

Sec Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951). AIR 1955 
NUC (All) 2720. 

-S. 3, Preamble — Right and dutv of Collector 

to allot land pointed on!. AIR 1955 NUC (All) 
2720. ' 9 


-CJ. 2 — Proceeding under Section 36, U. P. 

Land Revenue Act — Deletion of Section 36 during 
pendency by U. P. Zamindari Abolition and Land 
Reforms Act does not render proceedings incom¬ 
petent and liable to be quashed — Act does not 
contain provision directing quashing of proceed¬ 
ings — Right involved should be determined ac¬ 
cording to provisions of Section 36 of U. P. Land 
Revenue Act in view of Clause 2 of the order — 
U. P. Land Revenue Act (3 of 1901). 1952 RD 
(BR) 367: 1952 All WR (Rev) 233: 1052 All LJ 
(Rev) 252. 

-U. P. LAND TENURES (REGULATION OF 
TRANSFERS) ACT (15 of 1952) 

SECTION 1 

1 — Not valid. See Constitution of India, 

Preamble. AIR 1963 SC 1019. 

.. 1 Validity — Provision for compensa- 

lion — Effect — U. P. Acts 15 and 31 of 1952 ore 

1B57 AI| S M9 C (DB) Uli0n ° f India ’ Arlicle 31 ‘ AIR 

[OyernJed in AIR 1963 SC 1019 in so far as 
it held Act 15 of 1952 valid.] 

i_„— Deprivation of property under 
aw is permissible if the statute is not unconstilu- 

1957 a AIl S M9%B) ilUli ° n ° f India * Arlicle 19 ‘ AIR 

[Overruled in AIR 1963 SC 1019 in so far as it 
held Act 15 of 1952 valid.] 

~"l»48)’ LAND UT,L1SATI °N ACT, 1947 (5 of 

PREAMBLE 

TJn hl an ? duly of Co »<*lor to allot 
Uon Act fiiS?“? y „ Uw S ~ U - P - Land Utilisa- 
2720. I948)> SeCtl0n 3 ‘ AIR 1955 NUC (All) 

SECTION 3 

3* 3 M — Case under — No finding that 

- - - 

jurisdiefion u y c Colleclor without 

Act. See n p i L^ nr, d Scctl0n 6 °f the 

**" i m SMS"* » «‘“i. 

Effete iKsumif jssj 

LV01 * 14J Fn.D. 4, 


r — i.Qimium uuvs nui mciuae mmbardar 

— (Notice has to be sent to co-sharer landlords — 
there is no discretion — (Tenancy Laws — UP 

mr^u, 17 ^. 19391 ' section 3 ,i2) »■ a,r 

—-S. 3 — Orders on application under — 

NUC C (All)°2647 eV1CW ^ ° Wn orders - A,R 1955 

- S. 3 Notice to Lambardar only—Proceed- 
ings consequent upon such notice are illegal and 
unenforceable — Notice should issue on entire 
body of co-sharers. AIR 1955 NUC (All) 161. 

~ y a,,d,, y o* order of allolmcnt made 

Sf °‘ DO " CC - (C ° ns,i,u,| o„ 

Aa °rder °f allotment of land passed under Sec 

l °" I’ U * P - L . and Utilization Act without effectin'* 
a proper service of notice on the landlord com 
cerned as required bv S a to\ u <-°n; 

whirh fh^ 111 consequence of 

.k . land,ord was prevented from showing 
that the land had already been let to tenants nnd 
was being utilized for cultivationiswill™ juris 

t£&£* asSS 

AIR ml % rnluV" kw - 1953 A " u 278: 

Landlord""not^served* wi?h‘ 0 “ ~ Esscn ! ials of ~ 
ts^Wthoul 1 " iuri°d' 0 |’ 1,enl ^MuKltortL 

1952 RD (HC) 245: ILR iSm*? An 1 ilf 380: 
1852 All 822 (DB). (I053) 2 Au *84: AIR 

atria £r 1 “r * 

OS* «5S * jSgfeSt ECfeef 

and 227. *“ LouPl und « Arts. 220 

Utilisation Act ^of igfg/ 3 of * h ® u - p - Land 
lector after finding that n 2 passed b v the Col. 
S. 2 had been served 1 on th P re ;*cribcd under 
pcrly in the absence of ? v ?rmed ndh ° Id f rS pro ' 
process server as provided S n r ? porl of thc 
Revenue Manual ni A Rule 78 of the 

examined .“"oath [y Ihe Co.n.T" was 

*’ ne Lourt to supply the 
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omission. The application of the landholders for 
review of the order was also refused. 

Held,: 1. The finding of the Collector of the 
due service of notices issued under Section 2 of 
the Act 5 of 1918 based on the unverified report 
of the process server is not sustainable in law. 

2. The order passed ex parte consequent on that 
finding is made without jurisdiction. The omission 
to serve the notices under Section 2 a necessary 
preliminary requisite to proceed under Section 3 
of the Act is fatal. 

3. The provisions of Section G cannot affect the 
jurisdiction of the High Court under Articles 226 
and 227 of the Constitution or curtail, modify or 
otherwise afTect its powers thereunder. The 
powers are granted by the Constitution and can 
only be altered in the manner provided by the 
Constitution itself and not by any enactment of 
a State Legislature or even by the Parliament. 
1952 ALJ 380: 1952 AWR (HC) 174: ILR (1953) 
2 All 184: AIR 1952 All 822. 

-S. 3 — Deputy Commissioner rejecting the 

landlord’s assertions and holding the plots to be 
vacant — Petitioners objecting afresh on the 
basis of certain leases alleging that they were 
holding some of the lands and cultivating them 
before notice under Section 3, U. P. Land 
Utilization Act — Deputy Commissioner rejecting 
the assertion — Held, that the question of fact 
which was sought to be agitated by the petitioners 
must be deemed in view of Section 6 U. P. L. 
Utilization Act to be concluded by the decision of 
the Deputy Commissioner — Circumstances when 
High Court’s prerogative of interference exercised 
stated. See Constitution of India, Article 227. 
AIR 1952 All 750 (DB). 

-Ss. 3 and 6 — Decision of Collector as to whe¬ 
ther or not land has been let out — Decision not 
open to challenge by virtue of Section G. 19o2 AH 
WR (Rev) 179: 1952 RD (BR) 273. 


I> the appellant before the Hoard contended that 
be did not agree to have the partition made be¬ 
tween the parlies including himself nor did he 
sign the lots of properties before the partition offi¬ 
cer and so the lots should not have been accepted 
and the orders of the Courts below were wrong 
in confirming the partition so made. 

Held,: Rule 28 (2) (dl of the rules lays down 
that all the parties must sign the lots, prepared 
by the parties themselves, before the Partition 
Officer and that the lots could be accepted only 
if they had been so signed. 

The Partition Officer should have proceeded, 
under the circumstances, to make the partition 
himself under Rule 26; it was the only course open 
under the law. 1952 ALJ (Rev) 317. 

RULE 28 

-R. 28 (2) (d) — Rule 28 (2) (d) of the rules 

lays down that all the parties to partition must 
sign the lots, prepared by the parties themselves, 
before the partition officer, and the lots could be 
accepted only it they had been so signed. The 
general proclamation issued inviting objections 
and one party not raising any objection to the 
lots filed signed by others alone cannot validate 
the acceptance by the partition officer as against 
the rule. See Tenancy Laws — U. P. Partition 
Mammal, Rule 26. 1952 AH LJ (Rev) 317. 

—U. P. PUBLIC LAND EVICTION AND 
RECOVERY OF RENT AND DAMAGES ACT 
(13 of 1959) 

SECTION 2 

-S. 2 (e) — Public land does not include land 

which was never occupied or used or is capable of 
being used for agricultural purposes. ILR (1963) 
2 All 400: AIR 1904 All 236 (241) (PI B) (Pr 12a) 
(DB). 

SECTION 16 


SECTION 6 

-S. 6 — Orders passed by Collector without 

jurisdiction — Not covered by Section 6. AIR 

1955 NUC (All) 2757. „ lf 0 . , 

_S. 6 — Bar under Section 6, U. P. Land 

Utilization Act — Effect of. See Criminal P. C. 
U898). Section 145 (4). AIR 1955 NUC (All) 2757. 

_S. 6 — Deputy Commissioner rejecting land¬ 
lord’s assertion and holding plots to be vacant 
Petitioners objecting afresh on the basis of cer¬ 
tain leases alleging that they were holding some 
of the lands and cultivating them before 
notice under Section 3. U. P. Land Utilization 
Act — Deputy Commissioner rejecting the asser¬ 
tion — Held, the question of fact sought to be 
agitated by the petitioners must be deemed in 
view of S. 6 U. P. Land Utilization Act to be 
concluded by the decision of the Deputy Com¬ 
missioner — Circumstances under which High 
Court’s power of interference e«rc,sect slated 
See Constitution of India, Art. 2-7. AIR 1952 

AU 750 (DB). , , , . . . 

_S. 8 — The question whether a land was let 

out for cultivation or not is the question to be 

determined by the Collector and is not open to 

be challenged in any Court by virtue of Section 6 

Land Utilizations Act. See U. P Land U‘ihzalion 

Act (5 of 1948), Section 3. 1952 All MR (R e 'J 

179. 

—U. P. PARTITION MANUAL 

RULE 28 

-Rr. 26 and 28 (2) (d) — Partition by the 

parties themselves— Lots to be signed by every 
one of them — One not signing — Partition 
Officer to effect a partition. 


-S. 16 — Orders passed under Act of 1953 

- . . a «« ? '■ I'll _ l. . tlnnff 


^IVI UIWU4 — — 

repealed by Section 16 — Writ petition challeng¬ 
ing them filed before the Act was repealed — 
Petition pending not a proceeding or appeal 
under the Act of 1953 — S. 17 (b) is therefore, 
not applicable — In view of provisions of Sec¬ 
tion 17 (a) no question of any non-compliance 
with the provisions of the Act of 1959 can arise 
in such a petition. Sec Tenancy Laws — U. V 
Public Land (Eviction and Recovery of Rent ano 
Damages) Act (13 of 1959), Section 17. AIR »96J 
All 628 (FB). 

SECTION 17 

% -Ss. 17, 16 — Orders passed under Act of 

1953 repealed by Section 16 — Writ petition chal¬ 
lenging them filed before the Act was repealed 
— Petition pending not a proceeding or appeal 
under the Act of 1953 — Section 17 (b) there¬ 
fore, not applicable — In view of provisions of 
Section 17 (a) no question ot any non-compliance 
wiUHhe provisions of the Act of 1959 can arise 
in such a petition. Sucha Singh y. Adn l ,n h l fjl“ 
live Officer, Afzalgarh C ° J. 0 " 17 ? n w o C h / hc j 
Bijnar. 1963 All DJ 311: 1963 All 
264: ILR (1983) 2 AU 932: AIR 1963 AH o~ 
(532) (PI B) (Pr 9) (FB). 

—U P RAMPUR THEKEDARI AND PATTEDARI 
ABOLITION ACT, 1953 (U. P. ACT 10 of 1954) 

SECTION 1 

_S 1 — Validity — Question whether Act con¬ 
travenes para 8 of Stales Merger (Governors Prj>- 

S orter. 1949 - MWta »! <*»'' “ 
decide — (Constitution of India, Article 363) 
(States Merger (Governor’s Provinces) Order, 194 , 

Para. 8). 
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The Court has, no jurisdiction to decide whe- 
the U. P. Act 10 of 1954 is invalid on the 

• . . I « r I 1 • 


[her me u • *. 1 iv * 4vv “ . — ■■■ ■ 

ground that it constitutes a breach of the terms of 
the agreement between the Government of India 
and the Nawab of Rampur by virtue of Arti¬ 
cle 363 of the Constitution. 1955 All LJ 398: AIR 
1955 All 518 (520) (Pt A) (Prs 10, 11) (DB). 

SECTION 2 

0-S. 2 (6) — Validity — Leases granted by 

Ruler of erstwhile Rampur Stale to Thekedars and 
Pattedars — If affected — (Constitution of India, 
Sch. 7, List 2, Entry 18, Art. 31 (2) ). Reghubar 
Sarup v. State of U. P., AIR 1959 SC 909 (914) 
(Pt B) (Pr 10). 

SECTION 3 

-S. 3 — Validity of the Act — Question whe¬ 
ther it contravenes Articles 14 and 31 — Arti¬ 
cle 31-A — Bor of — (Constitution of India, Aril* 
clfs 14, 31 and 31-A). 

Even assuming that the compensation provided 
for in the U. P. Act 10 of 1954 on account of the 
determination of leases and thekas is contrary to 
the provisions of Articles 14 and 31 of the Con¬ 
stitution, the Act comes within the ambit of Arti¬ 
cle 31-A (1). S. 3 of the U. P. Act 10 of 1954 
empowers the State Government to determine any 
lease. 

The leases under the Notification, daled 12lh 
March 1949, created an intermediary between the 
State and the tenants and the lessees do not be¬ 
come tenants themselves. The leases being of pro¬ 
prietary rights in land, they are covered by expres¬ 
sion ‘rights in an estate’ as mentioned in Cl. 2 
Si Article 31-A. 1955 All U 398: AIR 1955 All 
518 (620) (PI B) (Prs 12, 13) (DB). 

ACT* ( 14 E o| J ^9S I ) SATION ° F REMISSI0NS 

SECTION 2 

——S. 2 -- Remission to tenanls — Thekedar whe- 

Ul * p c l aUn remls slon of theka money. 

7 . 2.1 i* : ren . 1 P a >’ able by the tenants to the 
Zamindar is remitted but no order for remission 

7 fl JK ka mone y Payable by a thekadar to the 
,s made . b-Y the executive authority, the 

in £ Cann ° cla,m a reraission of theka money 
of thp f ° r rec pv® ri IJR of the same, under Section 2 

?94°8 A ^dh nMDB). WR CC 822 
P. TENANCY ACT (17 of 1939) 

PREAMBLE 

in sult under Section 180 * 0 ? ij 0II p ^ crce passcd 

mti h foi4 ta firid hSSVngt?* Wl i 6n Rnl^^came 

diiwtinV \S . had lonR before abated — Np order 

f pg«sn? is atari-* 

—(DB),° rms 

jsu d »S S 

M < p ‘ A > MK u 265 

caedin# Should bt m dec?d n H di " R 0n 1 ’ 7 ’ 52 ~ Pr0 - 

provisionsiof u,,P T p ‘anr ,n . ? cco «i a nce with 
Laws^>u/pV^ Tenancy Act. See Tenancy 

forms Act (i‘ 0 f l Abolilibn and Land Re- 

tKiyhm mi 4 4VS: ,P i952 m AWR Jjff AU U 


-Pre. — Co-sharers — Sir plot— Proprietary 

dispute — Suit pending in Civil Court —• Sale of 
his proprietary share by Ihe recorded sole sir- 
holder — Ex-proprietary rights — Rent also fix¬ 
ed — Surrender of the right to another sharer — 
Validity — Effect of Civil Court's decrees and 
orders In the suit. 

Where the land was recorded as the sole sir 
of Y, was treated and dealt with as solely belong¬ 
ing to him and lie finally surrendered even the 
ex-proprietary rights to A and all this when the 
dispute as to the proprietary right to the sir plot 
was in question before a Civil Court and that 
Court held it was a joint sir holding of some co¬ 
sharers and possession was delivered to the co- 
sharcis by the Civil Court. 

Held, (1) Civil Court decree must be given 
effect to in the land records. 

(2) A surrender by a sharer must he in favour 
of all co-sharers. 

(3) The whole plot became the sir of the re¬ 
maining co-sharers excepting Y. 1952 RD 168: 
1952 ALJ (Rev) 233. 

-Pre. — Co-tenanU — Widow succeeding (o 

her husband's share — Her name not entered In 
palwarl papers — Effect on her rights. 

The rights of a co-tenant are not extinguished 
merely on account of his name not being entered 
in the patwari papers or even in the settlement 
record. 

Where a widow' succeeded to her husband’s 
interest in the tenancy she is a co-tenant along 
with others and the mere fact her name does not 
appear in the patwari papers does not deprive her 
rights of co-tenancy on the principle that the pos- 

525°!%v£ ro c ?'*. e Ii? nt is the Possession of all. 

1952 AWn (Rev) 177. 

—-Pre. — Powers of lambardar to act on behalf 
of olher co-sharers — If extends to land let oul 
or held for building purposes. 

The powers of a lambardar to act on behalf of 
tne . co-sharers are confined under the U P 
Tenancy Act to land as defined in th e Act and so 
he has no right to act on behalf of the pro- 

hehl fL b Si r' VUlnR the Iand which is le ‘ °ut or 
* I™?, bu,1 , d, J* purposes and which censes to 

r£i!^ d as ,. deftned U. P. Tenancy Act. The 
nght to realise rent m respect of such land can¬ 
not vest in the lambardar. 1951 AWR (HC) 84. 

SECTION 2 

(23) ir , a “ ended , by Act 10 of 1947) — 

l nwe" 7, n m i udes sub-tenant. Se e Tenancy 
Laws — U. P. Tenancy Act (17 0 f jqqA t * 

E?pLI C L ILR%67) 2 0f All 19 18B: 180 (1) ’ 

SECTION 3 

SYNOPSIS 

(Tenancy Laws -U.P. Tenancy Ac, 

I •Applicability. 

2. Grove Iand. 

3. Holding. 

4. Improvements. 

5.. Khudkasla. 

6. Land. 

- 2 , Landholder. 

& Landlord. 

9. Registered; 

10. Rent. 

11. Sub-tenant, 

12. Tenant. ' , 
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1. Applicahilih. 

Ss. 3 (1), 231 — Assignee of right to recover 
profits — Suit for shnre of profits. 

Section 3 (1) docs not explicitly say that an 
assignee shall be in the same position as a co- 
sharer, blit the terms of the sub section are suffi¬ 
ciently wide to include assignees. A successor 
must be the successor in the whole of the right, 
title or interest of a co-sharer. An assignee of 
the right to recover profits, is a co-sharer within 
the meaning of Section 231 of the U. P. Tenancy 
Act of 1939 and a suit by him for recovery of his 
share of profits should be instituted in the 
Revenue Court, in view of group A serial No. 15 
of the 4th Schedule of the U. P. Tenancy Act. 
C. R. No. 10 ol 1947 (All), Overruled. 1958 All 
WR (HC) 536: 1958 All LJ 407. 

-S. 3 (1) — Restoration condition — Land in 

possession of successor in interest of the landlord 
who acquired it — Liability. See Tenancy Laws 

— U. P. Tenancy (Amendment) Act (10 of 1947), 

Section 28. (’52) 1952 All LJ (Rev) 51 (DB). 

2. Groveland. 

-S. 3 (6) — Grove-land — What Is. 

The land containing 13 mango trees fully grown 
and big in size and covering the major portion of 
the land is grove-land within the definition con¬ 
tained in Section 3 (6), in spite of the fact, that 
there had been some cultivation on the land. The 
definition of grove-land in the Act does not ex¬ 
clude cultivation altogether but merely says that 
the number of trees should be large enough to 
prevent the land from being used primarily for 
any other purpose. 1963 All WR (HC) 518: AIR 
1963 AU 413 (415) (PI C) (Pr 7). 

-S. 3 — Grove-land — ‘Considerable portion’ 

— Meaning of — Ex-proprietary rights, if can be 
acquired In (Section 26 (9) ) — Decision of Courts 

— Right to third appeal — (Section 213, Land 
Revenue Act). 


•he shade »>| ihr trees and the bulk of the land 
may be used lor cultivation in this way. Rut 
it would not prevent the land being grove-land if 
the primary purpose is not cultivation. (’51) 1951 
RD 228: 1951 All WR (Rev) 205. 

-S. 3 — Grove-land — Complete absence of 

cultivation. If contemplated. 

'I he definition of grove-land does not contem¬ 
plate complete absence of cultivation. Therefore, 
the presence of certain crops in whole or in any 
portion of the land cannot prevent the land from 
being grove-land if the primary use is for the 
purpose of growing trees. (’51) 1951 RD 228: 1951 
All WR (Rev) 205. 

3. Holding. 

•-S. 3 (7) — Holding' — Definition must be 

understood as subject to anything repugnant in 
the subject or context — The word ‘holding’ has 
to be understood in a broad sense — In case of 
trespasser the word ‘holding’ means the land 
previously occupied bv him. Kedar Nath v. 
lamuna, 1964 All WR (HC) 219: 1964 All LJ 442: 
ILR (1964) 2 All 398: AIR 1965 All 116 (118) 
(Pt B) (Pr 8) (FB). 

-S. 3 (7) — Word “Land” in U. P. Act (1 of 

1951) has been used not as synonym for "Hold¬ 
ing'’ but to distinguish it from “holding” as defin¬ 
ed in U. P. Tenancy Act (17 of 1939), Sec¬ 
tion 3 (7). See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), Sec¬ 
tion 134. 1964 All LJ 1017. 

4. Improvements. 

-Ss. 3 (7) (8) (c) aud 10 — Application for 

reinstatement by tenant evicted under S. 171 
of the U. P. Tenancy Act — House standing on 
the land at the time of eviction — Land not 
converted into Abadi — Reinstatement over the 
area covered bv the House also. See Tenancy 
Laws — U. P. Tenancy (Amendment) Act (10 ol 
1947), S. 27 (1). (’62) 1952 RD (BR) 241. 


Where M sold his proprietary rights in 2 plots 
of lands and claimed ex-proprietary rights therein 
and in the second appeal arising out of the pro¬ 
ceeding under Section 36 of the Land Revenue 
Act the Commissioner held that one of the plots 
was a grove-land wherein ex-proprictary tenancy 
could not be acquired—Vide Section 26 (9) of the 
Tenancy Act—and the other being khudkast at the 
time of transfer ex-proprietary tenancy had 
accrued to M. M preferred a third appeal and 
R the respondent a cross-objection. 

Held,: The decision against R in second appeal 
does not offend any specified law or usage or 
custom having the force of law and, therefore, 
it cannot be challenged in a third appeal even by 
way of cross-objection. (Vide Section 213, Land 
Revenue Act). Nor the decision that the other 
plot was grove land, accepting the finding of the 
Collector in appeal is appealable in third appeal 
as there is no question of offending any usage or 
custom having the force of law. 

‘Considerable portion’ in the definition of ‘Grove 
land’ in Section 3 (3). Tenancy Act, <ioes not 
necessarily mean major portion. 1951 AV\R (Rev) 
205: 1951 RD 228. 

- 3 — “Considerable portion” — Meaning of. 

“Considerable portion” does not necessarily 
mean major portion. The word “considerable 
indicates that the nature and the location of the 
trees are also to be considered to arrive at a con¬ 
clusion whether they preclude, or when full grown 
will preclude, the entire land or any considerable 
portion thereof from being used primarily for any 
other purpose. Crops may be grown even under 


-S. 3 (8) (1) — Extension of a dwelling house 

which is situated on abadi plot by an occupancy 
tenant on a portion of adjoining holding is im¬ 
provement — Section 3 (8) (i) is not limited to 
construction made exclusively on the holding. 
AIR 1956 All 505 ( 508) (Pt A) (Pr 7). 

5. Kbudkashta. 

-S. 3 (a) — Khudkashta Rights — Source of — 

Cullivatory possession and not possession 
over proprietarv rights can be source of 
khudkashta rights — Only that co-proprietor who 
is in cultivator} - possession becomes khudkashta 
holder — Possession over proprietary rights by 
itself does not confer khudkashta holders rights. 
Sec Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951 ), Section jo- 

1965 AH WR (HC) 125: 1965 All U 313: AIK 

1966 All 173 (DB). 

6. Land. 

-S. 3 (10) — Bhumidhari right — Lessees of 

land, which was never used for growing of crops 
or lor purposes of agricultural or an, ® al 
husbandry are not competent to apply unaei 
S. 6 for obtaining bhumidhari rights inasmuch 
as they are not tenants of land within meaning [ o» 
Section 3 — Sanad granted to such persons, hen, 
oc 4 nullity and unenforceable at law. »ee 
Tenancy Laws - U. P. Agricultural Quants 

(Acquisition of PrivHeges) Act U0 of 1949). Sec 

tion 3. 1965 All U 654: 196u AU \NR (HC) 429. 

_S. 3 (10) — Occupancy tenancy — Lrase 

ing right to lessee lo use land as Ihe liked and 
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for purposes of building houses etc. — Benefit of 
Section 33 (1). Sec Tenancy Laws — U. P. 
Tenancy Act (17 of 1939), Section 33. AIR 1955 
NUC (All) 2686 (DB). 

-S. 3 (10) - Portion of holding converted into 

Abadi — Reinstatement in such area cannot be 
granted. Sec Tenancy Laws — V. P. Tenancy 
Amendment Act (10 of 1947), S. 27. 1952 RD (BR) 
353. 

-S. 3 (10) — Reinstatement — Holding — 

Portion — Converted to Abadi — Not ‘‘land’’ — 
Excepted. See Tenancy Laws — U. P. Tenancy 
(Amendment) Act (10 of 1947), Seclion 27 (3) and 
(4). (’52) 1952 RD (BR) 150. 

-S. 3 (10) — Tenant ejected — Application for 

reinstatement — Holding let out by Zamindar to 
objector primarily for cultivation — Also for 
planting trees and building houses — Trees plant¬ 
ed, well constructed, a house under construction 
~ Continues to be land as defined in S. 3 (10) 
— Liability to pay compensation for improve¬ 
ments. See Tenancy Laws — U. P. Tenancy 
(Amendment) Act (10 of 1947). Section 27 (3) and 
14). (’52) 1952 All U (Rev) 102. 

Ss. 3 (10) and 94 —• Land Iel out for building 
purposes — Right of lambardar to realize rent. 

The powers of a lambardar to act on behalf of 
the co-sharcrs arc confined, under the U. P. 
Tenancy Act, to ‘land’ as defined under that Act. 
A lambardar has no right to act on behalf of the 
proprietary body owning the land which is let oul 
or held for building purposes and which ceases 

nri ^ ^ and as defined in the U. P. Tenancy Act. 
Therefore, in such a case the right to realise rent 
cannot vest in the lambardar. (’51) 1951 AWR HC 

7. Landholder. 

——S. 3 (11) — Definition of “Landholder" is ap¬ 
plicable to U. P. Zamindari Abolition and Land 
neiorms Act — Sirdar and bhumidhar arc includ¬ 
ed^! definition. 1064 All LJ 910: ILR (1W5) 1 All 

t 3 “ ‘Landholder, in Section 183 — Suit 
°n!:.i P ? S . CSS1 ? n bv i enant gainst co-sharers not 

° ?u eC, „r Yf ho,c body nf ros h*rers would 
™ e thc lan dhoIder” and any one of the 
co-sharers cannol claim to be landholder as 
ne is not person to whom the rent is payable 

Section^lM WS AIK Vs SSSWM&L " 1 ”' 

8. Landlord. 

jJL'J*** ZT ‘Landlord’ does not include 

5- i h r\ r See T C s „ h r y r 

Section 3. Vr 19481 ' 

9. Registered. 

Hon 57 whin tak undcr Scc ’ 
(1908), Section 47 . ** ~~ Rc # ls,r ®Hon Act 

Uon*^ d (l7? iU u n P° f T hC W ° rd 4 ‘ rc « islercd ’ in Sec 
lion under Section M ,ncludcs attesta- 

Principle of SecU 0 n 47 f p !ha \ Ac > Hcncc ' «« 
apply to a lease dulv 7 n!»?Ti trat ^ n Acl » would 

U.P. Tenancy Ad and KittS? ^Section 57, 

from the date ofiL^vL^., w J ould take ttXecl 
over *t pertietual iifl Cfl , execU ‘? n and W0ldd prevail 

date r AIRmrI S, bs ®2 uc , nt 10 

(Pm 2, 8) (DB) ° n * AIR 1951 822 (°22, 623) 


10. Rent. 

-S. 3 (18) — Occupancy tenancy — Lease giv¬ 
ing right to lessee to use land as he liked and 
for purposes of building house elc. — Benefit of 
Section 33 (1) — Held, that it was not land as 
defined in the Act and thc sum payable by him 
was not rent. Sec Tenancy Laws — U. P. Tenancy 
Act (17 of 1939), Section 33. AIR 1955 NUC (All) 
2686 (DB). 

-S. 3 (18) — Requm sewal If cess or rent. 

There can be no hard and fast rule that requm 
sewai must in all cases be regarded as a cess. 
It may, however, be said that where an agreement 
to pay a sum (whether it be in cash or in kind) 
is intended by the parlies to constitute recompense 
to the landlord for the use and occupation of 
agricultural land bv a tenant, it would constitute 
‘rent’ notwithstanding that it is called by the 
parties bv a different name. (’60) 1950 AWR 693: 
ILR (1951) All 656 (DB). 

11. Sub-tenant. 


-Ss. 3 (22) and 192 — Retrospective effect. If 

any — Holder of land from a rent-free grantee 
under Oudh Rent Act — Difference between Agra 
Tenancy Act and ondh Rent Act — If becomes a 
sub-tenant under U. P. Tenancy Act. 

The Assistant Collector decreed the suit by P 
under Section 59/183 of the U. P. Tenancy Act; it 
was set aside by thc Additional Commissioner in 
appeal holding that P was only a sub-tenant as 
holding the land from a rent-free grantee under 
Section 3 (22) of thc U. P, Tenancy Act until 
rent is fixed on the land held rent-free under Sec¬ 
tion 192. Second appeal under Section 267, U. P. 
Act was preferred. 




—, - .w wvuu, «« iiuiumt' limn under 

a rent-free grantee, as P was is only a sub-tenant 
under Section 3 (22) and lie becomes n hereditary 
tenant only when the rent or revenue is fixed on 
the rent-free grant. But under the Oudh Root Art, 
P was a statutory tenant and not a sub-tenant as 
in Agra Tenancy Act. Section G (c) of U. P. Gen¬ 
eral Clauses Act saves thc rights of P and U, P. 
Tenancy Art is not retrospective to affect the 
rights acquired under thc Oudh Act prior to the 
passing of thc U. P. Tenancy Act. Thc statutory 
tenant becomes a hereditary tenant unde S. 29 
(a), U. P. Tenancy Act. 1952 AU (Rev) 308 (2). 

* 22 ]’ 3 t 2 . 3 l’ 175 — Tenant of maufldar 

- Position of - Liability of ejectment. 

The actual payment of rent was not the test 

Act Ainff" S ° Cti0n 3 ,101 of lhe Oudh Rent 
Act. All that was necessary under that Act was 

~l Cn or'tcntt' tV| n f0 S e S en 3 

inn*! r 22 e *P ress Iy includes persons holding 
bind from rent-free grantees within the definition 
of a sub-tenant. Under the Oudh Rent Tt 

a£ Sr- => p? rs 

(Hc“m 3 C (DB)? W rcviewed - <’ 51 > MMaTSS 

— _ 12* Tenant. 

AIR mvVS 104 Overrule} * Ub "' enan * ~ 
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A sub tenant would be included within (be 
meaning of the word “tenant" for the purposes 
of the Act unless a contrary intention appears 
from the context where the word is used. Sec 
Tenancy Laws — U. P. Tenancy Act (17 of 1939), 
Section 180 (before amended in 1917). AIR 1938 
All 403 (FB). 

-Ss. 3 (23), 242 and 288 — Question in civil 

suit whether parly Is grove holder — Power to 
refer Issue. 

The definition of “tenant” contained in Sec¬ 
tion 3 would show that unless there is some 
other provision in the U. P. Tenancy Act which 
has the effect of conferring upon a grove-holder 
the same status as a tenant, be would not be 
regarded as a tenant, and his rights could not be 
the same as the right of a tenant. The rights 
and liabilities of grove-holders are set out in Sec¬ 
tion 206 of the Tenancy Act and sub sections (c) 
and (f) thereof make certain provisions of lhe 
U. P. Tenancy Act applicable to him as if he 
were a tenant. In neither of these two sections 
is there any reference to Section 288. All that 
those sub-sections say is that for matters covered 
by the specific section mentioned therein a 
grove-holder is to be regarded as a tenant. In 
other words, he is to be regarded as a tenant 
for the limited purposes stated therein and no 
other. It is obvious therefore, that when one of 
the issues in a suit is whether a party is a 
grove-holder or not the Civil Court cannot refei 
that to the revenue Court, but must decide the 
same itself. AIR 1951 All 358, Dist. from. 1957 
All LJ 809: 1957 All \VR (HC) 798. 

- S. 3 (23) — Occupancy tenancy — Lease giv¬ 
ing right to lessee to use land as he liked and for 
purposes of building house, etc.—Benefit of Sec¬ 
tion 33 (1) — Held, that it was not ‘land’ as 
defined in the U. P. Tenancy Act and the sum pay¬ 
able by him was not rent and would not make 
the lessee a tenant — He. would not be called 
“non-occupancy tenant" and would not be entitled 
to the benefits of Section 33 (1). Sec Tenancy Laws 
— U. P. Tenancy Ad (17 of 1939), Section 33. 
AIR 1955 NUC (All) 2680 (DB). 

-S. 3 (23) — Trespasser — Person taking or 

retaining possession of land without being entitled 
to such possession — Not liable to pay rent unless 
treated as a tenant by the landlord — Till the 
option was exercised by the landlord, he could 
not be covered by the definition of the word 
“tenant”' in Section 3 (23) of the Act. See 
Tenancy Laws — U. P. Tenancy Act (17 of 1939), 
Sectio n 29. AIR 1954 All 359. 

--S. 3 (23) — Sir plots given lo balwnha In 

lieu of his wages. 

Where a Zamindar gives his sir plots to culti¬ 
vate to a halwaha in lieu of wages due to him as 
a halwaha such person becomes a sub-tenant of 
the plots, if there is no satisfactory proof that 
he surrendered them on the expiry of his service 
as a halwaha. (’62) 1952 All LJ (Rev) 93: 1952 
All WR (Rev) 66: 1952 RD (BR) 79. 

- S. 3 (23) — Tenant of Muafidar — Position 

of — Liability to ejectment — A Muafidar must 
be regarded as being a tenant before passing of 
the U. P. Tenancy Act — A person holding under 
him is thus only a sub-tenant and is liable to 
be ejected under Section 175 as a non-occupancy 
tenant. 1951 All WR (HC) 643. 

_s. 3 (23) — Tenant — Proof — Entry by 

patwarl as sajhl. 

A person docs not ipso facto become a lenani 
the moment he is entered as sajhi by the P a, ''’ ari 
and he has to prove his tenancy otherwise. 1951 
RD 161: 1051 AWR (Rev) 147. 


SECTION 4 

-S. 4 — Occupancy tenancy — Lease giving 

right to lessee to use land as be liked and for 
purposes ot building house, etc. — Benefit of Sec¬ 
tion 33 (1). See Tenancy Laws — U. P. Tenancy 
Act (17 of 1939), Section 33. AIR 1955 NEC (All) 
2686 (DR). 

-S. 4 — Agreement not to claim commutation 

under Section 113 — Void under Section 4 for it 
is the tenant’s right to have the rent commuted 
under S. 113, which is sought to he prevent¬ 
ed by the agreement. See U. P. Tenancy Act, Sec¬ 
tion 113. 1952 RD 189: 1952 ALJ (Rev) 225. 

- Ss. 4 and 113 — Agreement not to commute 

rent — Agreement Is void — Decision to contrary 
cannot operate as res judicata — (Civil P. C. 
(1908), Section 11). 

Principle of res judicata is only a form of 
estoppel and there can be no estoppel against a 
statute. An agreement that the rent of the land 
would never be commuted from grain to cash 
is mainfeslly void under Section 4 of the U. P. 
Tenancy Act. For under Section 113 it is tenant’s 
right lo get grain rent commuted into cash and 
the Court shall decree the suit if the tenant sues 
for commutation. No option is left to the 
Court to refuse commutation. Therefore, no 
agreement in contravention of the provisions of 
Section 113 is enforceable in law and any deci¬ 
sion to the contrary cannot operate as res judi¬ 
cata. (’52) 1952 RD (BR) 189. 

-S. 4 — Section 11 is not exhaustive — 

Creation of perpetual lessee’s right in sir — A 
perpetual lease of sir land is perfectly valid and 
enforceable under Section 4 (4). Sec Tenancy 
Laws — U. P. Tenancy Art (1939), Section 11 
(’52) 1952 RD (BR) 71 (DB). 

-S. 4 (1) — Scope and applicability. 

The scope of Section 4 (1) of the U. P. Ten¬ 
ancy Act is not restricted to agreements lie- 
tween land holders and tenants only but CX 
tends also to agreements between tenants them¬ 
selves. Hence, the rights of division in a \ \otol 
holding secured to a tenant bv Section 49 o[ 
the Tenancy Act cannot be opted out of bv one 
co-tenant permanently and any agreement tha 
purports lo restrict him in enforcing that ngh 
should be held to be void under Section 4 (l) 
of the Act. 1951 AWR (Rev) 136: 1951 RD 69. 
_Ss. 4, 180 — Mortgage o! sir plots— Acqui¬ 
sition of cxproprlctary rights. 

One G mortgaged his sir plots and transferred 
the actual possession to the mortgagee without 
claiming exproprietary rights. The mortgagee 
also held a proprietary share in the mamd 
which the plots lay and the entry in the 
records was made as a proprietors Khudkashi 
and not mortgagee’s khudkasht when the mort¬ 
gagee sold his proprietary rights the land in dj • 
mile as it was declared sir, was caned out in¬ 
to an cxproprictarv holding of the mortgage. 
After redemption the mortgagor came into pos- 

session. t t\ V - 

Held, that the entry made in the record "J 
favour of the mortgagee was incorrect -WJ 
declaration of exproprietary rights m b's * a ' 
on sale of his rights was clearly illegal. The 
declaration was not binding on G. The latter 
regained possession on redemption on spccin 
plots and was entitled to cultivate them as pro- 
prictor thereof and the mortgagee couldI not 
question G’s lawful occupation on the ground 
that the other co-sharers consent ^edc 

for this occupation. 1941 RD 864 and ,,J??° 19B j 
150, Disling.; 1938 RD 391, Rcl. on. (61) 195* 

RD 116. • ' - 
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__s. 4 (4) — Agreement relating to transfer 

of zamindnr’s proprietary rights is valid but if 
it is intended to transfer tenancy rights, it 
would be void — If it is intended to confer oc¬ 
cupancy right, S. 4 (4) has no application. ( ol) 
1051 RD 236: 1951 All WR (Rev) 218. 

SECTION 5 

-S. 5 — Agent — Karlnda If agent. 

The very word ‘karinda’ in the common 
parlance means a person who simply carries on 
work from day to day; while mukhtar-i-am 
means a person to whom some power or auth¬ 
ority has been delegated by a person appoint¬ 
ing him as his agent. The mere fact that a per¬ 
son supervises the cultivation of the Zamindar, 
collects rents on his behalf from his tenants or 
even accepts surrenders of land from them does 
not necessarily mean that the Zamindar has 
given him the authority to settle land with 
tenants, enhance their rents or eject them from 
their holdings. Any tenant taking land from any 
person on behalf of the Zamindar must find out 
whether that person has or has not the auth¬ 
ority of the Zamindar to settle that land with 
anybody. If he does not take even this ordinary 
precaution, he must suffer the consequences. 
(’51) 1951 RD 181: 1951 All WR (Rev) 179. 


proprietary rights in such plots over six months 
— Share of the widow ceased to he Sir and 
became klialsa land over which the transferees 
could remain in possession only as khudkasht 
holders — Other heirs were entitled to joint 
possession along with the transferees over the 
entire Sir plots with a right to have their shares 
demarcated in the revenue Court. 1953 All WR 
(HC) 192: 1953 All LJ 271: AIR 1953 All 522 
(523) (Pr 6). 

SECTION 10 

•-Ss. 10, 16, 20 — Applicability to persons 

who are not tenants. 

Sections 10. 16 and 20 of the U. P. Tenancy 
Act presuppose that the person claiming rights 
thereunder is a tenant, and when the Court 
finds that the parties are not tenants, there is 
no scope for invoking the said provision. 1959 

AH WR (HC) 440: 1959 All LJ 657: 1959 All Cr 

R 337: 1959 Crl LJ 1223: (1959) Supp (2) SCR 
798: 1960 SCJ 892: AIR 1959 SC 960 (963) (Pf 
B) (Pr 9). 

-S. 10 — Void mortgage — Mortgagor’s 

right to recover possession on payment of 
money — Claim in respect of exproprietary 
tenancy and occupancy tenancy land — Juris¬ 
diction of Civil Court — It cannot be con¬ 
tended that the claim being for recovery of 


-Ss. 5, 45 (f), 183 — Right barred by limita¬ 
tion prior to coming Info force of Act — No 
revival of right — Suit under S. 183 docs not 
lie. 

Where the right of a tenant to recover pos¬ 
session is extinguished under Section 38 (1) (f) 
of the Agra Tenancy Act before the U. P. Ten¬ 
ancy Act. 1939, came into force which repeats 
the same provision in its Section 45 (f). there 
is no provision in the latter Act which can 
revive the tenant’s right and henre no suit lies 

All WR (R 83 ) 68 rCC0Vcrv of n° s session. 1951 


SECTION 6 

—Ss. 6 and 0 — Nature and accrual of 

of a Sir holder is a personal rii 

»S U 2fn«*r circumstances mentioned 

deflniboii of Sir in Section 6. It is no 

W Jj ,c , h . can ac . crue cx ccpt on a gift tc 

The tran,fl hc pr f 0pne(arv r right or on exchai 
, transferee from a Sir holder’s cannot 

a ® 26 •— Sir under S 4 IA\ 

hSlder and^ano^ 1 ~ r*'* by the ^corded 
tenancy ^ ^° l f er ~ Crea ‘»on of ex-propriet 

recorded tenfrU Bt “ eI Bind r i51? ed,nRS ,i, a * ainst 
1952 RD 6? lflso fS D 5 n on , * hc co-ten: 

(liev) 68. 2 AWR (RcvJ 72: 1952 i 

‘Ml ill/ SECTION 0 


possession of an under proprielarv tenancy land 
and occupancy tenancy land, the Civil Court 
lias no jurisdiction — The Court in granting 
relief adjusts equities between the parties and 
this ran be done only by the Civil Court and 
not Revenue Court — Sections 59, 10 and 182 
of the Tenancy Act have, therefore, no applica¬ 
tion to the rasp. See Transfer of Property Act 
(1882). S. 00. AIR 1956 All 630. 

SECTION 11 


-o. 11 — i/u-aiiHrers partitioning Mr plots 
as between themselves — Widow of one Irons- 
ferrlng plots — Sir rights, If pass on to the 
surviving co-sharcr. 

Where after a complete partition of the Sir 
plots between the two eo-sharers each has 
been accepted as the exclusive owner of the Sir 
Plots in his sole occupation, and on the death 
ot one of the co-sharers his widow transfers the 
plots in her husbands possession it cannot be 
regarded as a transfer by a 'joint Sir holder’ 

nn that . S,r rich,s would not pass 

atv ?IS er ^« sharer - 1951 AWR (HC) 228: 

if (P^ L 6 ) 459: AIR 1952 A11 308 (308 ’ 309 > ( Pl 

S - 10 S 'nf 11 |l,!l n A rt 26 ~'r 1E:X ' PrOpr,C,ary r,flh,s undcp 
MotlrLa Tenancy Act, 1901 — Not 

claimed within the period — Effect _ Distlnc- 

ille n ged < JTbr M ° ! , 1901 and 1926 
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cx-proprictarv tenancy under Section 10 of the 
Acra Tenancy Act, 1901, therein; the land be¬ 
came khalsa and sir right could not revive on 
redemption as there was no provision in the 
Act corresponding to sub-section (5) of S. 15 of 
the Agra Tenancy Act, 192G. 

But in the circumstances of the case the 
conclusion of the trial Court that the alleged 
lease on the eve of redemption to the plaintiffs- 
respondents was not in the usual course of 
Prudent management of the properly hut to 
present the land from passing to mortgagor on 
redemption without encumbrance was fully 
justified; no tenancy rights were acquired by 
them. 1952 BO 203: 1952 AU (Rev) 220. 

“ Ss. 11 and 20 — Usufructuary mortgage of 
Sir plots before Agra Tenancy Act (3 of 1926) 
came into force — Exproprietor not claiming 
within or continuing in possession of sir plots 
for six months from date of transfer — Expro¬ 
prietary rights held were extinguished and land 
became khalsa and sir rights could not revive 
subsequently on redemption — Fact that mort¬ 
gagee kept the land under his own cultivation 
until it was let to some other person held 
would not change nature of land. (’52) 1952 

RD (BR) 203. 

' Ss. 11, 29 and 180 — Mortgagee of Sir land 
letting it to plaintiff not in usual course rf 
prudent management of property but when 
redemption suit is pending or in any case im¬ 
minent to prevent land passing to mortgagoi 
without encumbrance — Plaintiff acquires no 
tenancy rights which can enure after redemp¬ 
tion — Plaintiff is a mere trespasser who can 
be ejected by mortgagor after redemption — 
(T. P. Act (1882), S. 76 (a) ). (’52) 1952 RD 

(BR) 203. 

-Ss. 11 and 29 — Plaintiffs claiming to be 

occupancy tenants of sir plots under permanent 
lease executed in favour of their ancestor — 
Contesting defendants failing to produce evi¬ 
dence whatsoever regarding any subsequent 
settlement of land with plaintiffs on present re¬ 
corded rent — Plaintiffs held were in law 

hereditary tenants with special rights in accord¬ 
ance with perpetual lease and not non-occup¬ 
ancy tenants — Present entries regarding plain¬ 
tiffs' status and rent held wrong. (’52) 1952 RD 
(BR) 182. 

- Ss. 11 and 4 — Section 11 not exhaustive 

— Creation of perpetual lessee’s right in sir. 

Section 11 of the U. P. Tenancy Act is bv no 

means exhaustive as regards the ways in which 
sir rights may be extinguished. There is nothing 
to prevent a landholder from conferring a per¬ 
petual lessee’s rights in his sir land on a tenant. 
A perpetual lease of sir land is perfectly valid and 
enforceable under sub-section (4) of section 4 
of the Act. (’52) 1952 All LJ (Rc v ) 47: 1952 All 
\VR (Rev) 73: 1952 RD (BR) 71. 

-S. 11 — Person holding sir making endow¬ 
ment of his property in favour of Deitv — Land 
shall cease to be sir. (’52) 1952 All WR (Rev) 
55: 1952 All LJ (Rev) 73: 1952 RD (BR) 02. 

-Ss. 11 and 180 — Mortgagee of Sir plots 

admitting tenant — Status and rights of such a 
tenant on redemption. 

It is not correct to think that a tenant admil- 
ed bv a mortgagee of Sir plots becomes a tenant 
of Sir land. He is a tenant of the land in posses¬ 
sion of the mortgagee and when on redemption 
Sir rights revive, it would be wrong to deprive a 
Sir holder of the rights of possession by holding 
that such a person, admitted by the mortgagee 
was a tenant of Sir lands, whom the redeemer 
was bound to recognize. The mortgagee has 


only a right to keep this land with himself or 
settle it with some one for that period. If the 
tenant remained in possession for more than 12 
years, and if the Sir right could not revive 
onlv in that case would be Sir holder lose his 
right. In other cases the tenant is liable to 
ejectment as trespasser on redemption. 1951 
RD 100: 1951 A\VR (Rev) 115. 

■ S. 11 Joint Sir — Rights of co-sharcrs 
inter se — Transfer by mortgage of proprie¬ 
tary rights by some without claiming ex-pro¬ 
prietary rights — Effect — Mortgagor’s right to 
recover Sir on redemption. 


Where Sir is jointly held by a number of co¬ 
sharers their interests extend to every part of 
it and it some of the co-sharers transfer their 
proprietary interests and do not claim ex-pro¬ 
prietary rights or get the area to which their 
rights extend demarcated, the Sir character of 
the whole Sir is retained and it remains the Sir 
of the co-sharer or cosharcrs who have not 
transferred their share or shares. Sir jointly 
held shall onlv cease to be Sir when and if joint 
Sir holders get their shares demarcated out by 
formal proceedings and to that extent only, 
otherwise the whole land retains its character 
of Sir. As the rights of each Sir holder extend 
to every inch of it. there is no reason why a 
mortgage of his share by one of them should 
put an end to the rights of the remaining co¬ 
sharers. 

It follows that a mortgagor co-sharer who 
has failed to claim ex-proprietary rights cannot 
recover his Sir rights on redemption if he docs 
not get the relevant area demarcated. 1951 AWR 
(Rev) 127: 1951 RD 94 (2). 


SECTION 16 

• -S. 16 — Apply only lo tenants. 

Sections 10. 16 and 20 of the Act presuppose 
that the person claiming rights thereunder is a 
tenant, and when the Court finds that the 
parlies are not tenants, there is no scope for 
invoking the said provisions. Sec Tenancy Laws 
— U. P. Tenancy Act (17 of 1939), S. 10. 1959 
Cri LJ 1223: AIR 1959 SC 960. 

-S. 10 (1) — Tenants of sir lands— Heredi¬ 
tary rights not acquired — Right to apply to be 
reinstated. Sec Tenancy Laws — U. P. Tenancy 
(Amendment) Act (10 of 1947), S. 27 (2). (’52) 
1952 RD (BR) 210. 

SECTION 19 

• -Ss. 19, 175 (as amended by U. P. Act 

10 of 1947) — Amendment of S. 19 — Effect 
of — No real change in substantive law — 
Amended section applied lo pending ejectment 
proceedings under Section 175 — Held, on facts 
that provisions of amended Section 19 and 
Rules 239-A and 239-B framed thereunder were 
substantially complied with in the case. Shyam 
Kartik Singh v. Mathura Kocri. (1963 ) 3 SCR 
904: 1903 AH LJ 343: 1963 SCD 593: AIR 1907 
SC 732 (734, 735, 737) (Prs 12, 15, 21 and 22). 

-Ss. 19 and 175 — Omission to mention 

amount of local rate payable bv sir holder in 
proceeding under Section 175 in 1944 — N? 
fraud — (Contract Act (1872), S. 17 (2)). (52) 
1952 All U (Rev) 152: 1952 RD (BR) 211. 

SECTION 20 

• -S. 20 — Applv only lo tenants — When 

the Court finds that the parties arc not ten¬ 
ants there is no scope for invoking the provi¬ 
sion. See Tenancy Laws — U. P. Tenancy Act 
(17 of 1939), S. 10. 1959 Cri LJ 1223: AIR 19 d9 
SC 960. 
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SECTION 26 

__§ 20 — Exproprielary right — How and 

when arises — Claim for such rights — If and 
when necessary. 

Exproprietary right accrue to a proprietor in 
his Sir land automatically as he transfers his 
proprietary rights and in case even after the 
transfer, the proprietor continues in possession 
of the land, his exproprictarv rights cannot get 
extinguished. It is only in those cases where 
the person acquiring exproprietary rights is out 
of possession that it is necessary for him to 
put in a claim in respect of his exproprictarv 
rights. 1962 AWR (HC) 55: AIR 1953 All 508 
(509) (Pr 4). 

-S. 26 (6) — Ex-proprietary tenancy— Fixa¬ 
tion of rent — Power of Collector — (l T . P. 
Land Revenue Act (3 of 1801), S. 36). 

Where an ex-proprietary tenancy has been 
specified or demarcated already or where it 
does not require specification or demarcation 
the rent can be fixed vide Section 26 (5) of the 
Act by the Collector who is the officer em¬ 
powered to do so under Section 36 of the U. P. 
Land Revenue- Act. Where the applicant claims 
possession and that is admitted bv the other 
Sir and Khudkasht holders and the applicant’s 
prayer is only that he should be recorded as 
exproprictarv tenant and the rent fixed thereon, 
no question of specification or demaration of 
the land in which exproprietarv right has ac¬ 
crued arises and the Collector can therefore fix 
the rent under Section 26 (5) of the Act. 1952 
RD (BR) 307: 1952 AM WR (Rev) 233: 1952 All 
LJ (Rev) 252. 

"T S. 20 — Ex-proprictarv rights under S. 10 
of the Agra Tenancy Act 1901 — Not claimed 
vnlhin Ihe period — Effect — Distinction be- 
tween the Acts of 1901 and 1926 — Land 
alleged to be let hv mortgagee on the eve of 
redemption — Tenancy rights if acquired hv 
kSJJ: S £ e Tenancy Laws - U. P. Tenancy Act 

203 39 ’ S ‘ 1952 AU (Re 'i 226: 1952 RD 

? 6 E *P r °P r ielary rights — Mortgage 
?J‘ r - s. 7-A of Oudh Root Act - Sir 
ngbts subsist and revive on redemption — Pro- 

E 25 L •• po$sess ]on of transferee at the time of 
redemption — Accrual of rights. 

rinhl« lh «,K? S i e A 0t a 1 mo L t « a Sc of sir land Ihe sir 
Ren! AM b « i d under Section 7-A of the Oudh 

possession S nn,i 0I »£ 8S - i h . e mo r l ^ a K ec remained in 
Hence ex nrnn n *ty s . rcvIvcd redemption. 
time 0 f redpmnH ary arose if ' at 

»30 ; S RD ^l^rAu'Xv,^ ,RC " 

TenancyAcT —"solo?P° n 4 , L d) . of A « ra 
and another - Crilit' ,hc r recordcd sir holder 
ancy ~ Eicc^nl ‘ ,0n ? ex P r °Prietary ten- 
corded tenant I ^ n Rin!r Ceed,nRS , a " ainsl the re- 
Tcnancy Laws — n d p nR £ n thc co -‘cnant. See 

S- « (a). 1952 AU(Rev) g|£ nancy A '* «•»)- 

iw'fe^ "T. Khud kasht rights - Nalure of - 

Period khudW^r.raSjf'ciol! '” ck 00 

the t^sfer «f Rhls ar ? not transferable and on 
feree cannot ri * hts - the Iran*, 

of his transferor^pvpn pcrI ? d - of Khud hashl 
and so if he in Re s , inl ° Possession 

nf tiit u.. u< Lj . tUrn a voluntary transfer 

^riilndjl i dlaihi ^ex^nrimri^t wi,h - ,n » ,hrcc vears he 

(Rev) 161; 1961 RD 121 V 1951 AWR 


-S. 26 — Applicability — Transfer of khud¬ 
kasht land in partition proceedings. 

Section 2(5 of the U. P. Tenancy Act has no 
applicability in cases of transfer of khudkasht 
land in partition proceedings. This section 
relates clearly to voluntary alienation of pro¬ 
prietary right by landholders as laid down in 
S. 26 (I). 1951 RD 7. 

-S. 26 (1) — Applicability— Mortgage under 

Section 25, Encumbered Estates Act bv order 
of Court — Document directing mortgage to 
take effect from specified date — Mortgagee be¬ 
comes proprietor from specified date — Mort¬ 
gagor completing 3 years kudhkast bv then — 
Section applies to mortgage made under order 
of Court also and cx-proprielarv rights. (’50) 
1950 AWR (Rev) 54: 1950 RD 201 (204). 

-S. 26 — Applicability — lb P. Land Re¬ 
venue Act (1001), S. 126. 

Section 26. U. P. Tenancy Act, has no appli¬ 
cability in cases of transfer of khudkasht laud 
in partition proceedings. 

When there is a partition all co-sharcrs and 
thc land of one co-sharer is allotted to the 
share of another, if any, superior rights to be 
are claimed bv the person, so allotted he should 
do so in the partition proceedings and not after 
it has been confirmed. ('50) 1950 AWR (Rev) 
62 (64). 

SECTION 27 

- Ss. 27 and 171 — Suit for ejectment under 

Section 171 — Tenant surrendering land to 
Zamindar in lieu of compensation before decree 
— Tenant not entitled to benefit of S. 27. (’52) 
1962 Ail LJ (Rev) 23: 1952 All WR (Rev) 32: 
1952 RD (BR) 51: 1952 RD (BR) 56. 

SECTION 29 

•-S. 29 (a) — Scope — Agricultural lease 

not protected by S. 76 (a), T. P. Act — Acquisi¬ 
tion of — Rights of hereditary tenant under — 
(T. P. Act (1882), S. 76 (a) ). 

The true scope of sub-section (a) of S. 29 is 
that it posits that there is on thc date of the 
commencement of thc Act a person who is law¬ 
fully a tenant and proceeds to confer on him 
certain rights. Where, however, thc person who 
purports to grant thc lease has no authority to 
do so, whatever thc rights inter sc between the 
lessor and the lessee, as against thc true owner 
the latter docs not, in law, acquire the status 
of a tenant, and Section 29 (a) has no applica- 
lion to him. But where the transaction is not 
one which could be upheld under Section 76 (a), 
then there is no admission of tenant by any 
person having authority to do so, and such a 
transaction though valid as between thc mort¬ 
gagee and the lessee, cannot form thc founda¬ 
tion on which any rights under Section 29, sub- 
section (a) of the Act could be based, AIR 19 ;V> 

834 “Kiri 951 , SC l 292 - »*'• IW All Li 

834, Distmg. Asa Ram v. Mst. Ram Kali 1058 

?j J fin Jo B8 M?-fi WR (HC) 508: U#58) 2 Mad 
(SC) 32: (19o8) 2 An WR (SC) 32* 1058 

SCR 986: AIR 1958 SC 183 (187) (P| C) (Pr 13). 
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exercised 1»v I lie* landlord dial person in or- 
nipnlion could nol he held liable lor pavmenl 
of rent, and .so lone as he was not liable under 
the law lor payment of rent, he could nol be 
covered by Ihe definition ol the word 'tenant' 
in Section 3 (23) of this Act. The fact that the 
person was in possession of the land even be¬ 
fore Section 127. Oudh Kent Act, was amended 
in 1021 would not afTerl the result since even 
before the amendment Ihe section by implica¬ 
tion. required the landlord !o recognize a per- 
son as a tenant, before he could be made liable 
for rent, and Ihe amendment of 1021 only 
amplified this implication in explicit terms. 
1064 All WH (HC) 10: 1054 All LJ 140: AIR 

1054 AJI 350 (350, 300) (Prs 0, 7, 8). 

——S. 29, Explanation — Holder of Sir lands — 
Wakf by him — Lease lo sons — Qabullyat by 
N lo S — Status of — Hereditary rights nol 
acquired. 

A Sir holder executed a wakf of his proper¬ 
ties and constituted himself a Mutwalli. He 
then as Mutwalli leased the properties to his son 
S. S leased the same to N. S sued N for 
arrears of rent due under the qabulivat execu¬ 
ted by N. N raised the plea he was the tenant 
of Ihe father of S and not of N and the suit 
was nol maintainable. 

Held, that S\s father was Ihe registered Sir 
holder as per Ihe village records. N could not 
therefore, acquire tenancy rights in Sir lands. 
If Ihe wakf is believed the father become Ihe 
ex proprietary tenant and N coidd not become 
hereditary tenant. In any view the lease to S 
cannot be held to be for preventing the acquisi¬ 
tion of rights bv N as contemplated bv S. 29. 
Explanation. 

Further N is estopped by S. lift. Evidence Act 
from challenging that the plainlifT is his land¬ 
holder for the reason he had executed the qabu¬ 
livat when the transaction is not otherwise in¬ 
valid in law. as olfcnding S. 20, Explanation. 
1952 AU (Rev) 320. 

-S. 20, Explanation — Finding based on Ex¬ 
planation lo S. 20 — Finding can be questioned 
in revision under S. 275. Sec Tenancy- Laws — 
U. P. Tenancy Act (1030). S. 275. 1952 All U 

(Rev) 329: 1952 RD (BR) 372. 

-S. 29 — Hereditary tenancy In Sir — If can 

be created. 

Under S. 26 of the Agra Tenancy Act and 
under S. 20 of the U. P. Tenancy Act hereditary 
tenanev can he created in the Sir. 1952 RD 71: 
1052 ALJ (Rev) 47: 1952 AWR (Rev) 73. 

-S. 29 — Explanation — Land settled with 

Zamindar's relation — Actual occupiers of land 
not servants of Zamindar — Occupiers must be 
deemed to be holding as tcnants-in-cliief direct 
from zamindar — Thcv are entitled to be dec¬ 
lared ns sub-tenants not liable to ejectment until 
after expiry of three years from dale of declara¬ 
tion. (Tenancy Laws — U. P. Tenancy- (Amend¬ 
ment) Act (10 of 1947), S. 27 (3), Proviso). (’52) 
1952 RD (BR) 236. 

-S. 29 — Plaintiff claiming to be occupancy- 

tenants of sir plots under permanent lease exe¬ 
cuted in favour of their ancestor — Contesting 
defendants failing to produce evidence regarding 
subsequent settlement of land with recorded rent 

— Plaintiffs held hereditary tenants with special 

rights in accordance with perpetual lease. See 
Tenancy Laws — U. P. Tenancy Act (1939), 
S. 11. (’52) 1952 RD (BR) 182. 

-S. 29, Expln. (as added by Ael (10 of 1947) ) 

— Lease bv Zamindar in favour of Mukhtar-e-ani 

— Latter creating sub-tenancies — Lease in 
favour of Mukhtar c am found to be fictitious — 


Sub tenants become hereditary tenants — They 
cannot be ousted by persons superimposed by 
zamindar and are entitled to benefit of Explana. 
lion to S. 20. (’52) 1952 RD (BR) 1. 

-Ss. 29. 180(2) — Acquisition of hereditary 

rights In sir land by trespasser. 

A person who is in possession of sir land as 
trespasser without consent for over two years can 
acquire hereditary- right bv prescription in sir 
land under S. 180 (2). Section 29 does not bar 
accrual of hereditary rights in such a case: 1950 
RD 71. Rel. on. f'51) 1951 AU WR (Rev) 140: 
1951 RD 119. 

-Ss. 29, 30, 189 (2) — Accrual of hereditary 

rights. 

Hereditary- rights cannot accrue in Sir land 
until sir rights are extinguished. The provisions 
of S. 180 (2) cannot he construed to confer here¬ 
ditary rights where such rights are barred under 
S. 29 or S. 30. The accrual of hereditary rights 
under S. 180 would be subject to the admissibi¬ 
lity of such rights under S. 29 read with S. 30. 
(’51) 1951 RD 36 (1): 1951 AWR (Rev) 31. 

-S. 29 — Acquisition of hereditary Tenant ad¬ 
mitted by a mortgagee from one of Ihe Joint Sir 
holders none of whom claimed ex-proprlelary 
rights. 

Where the land is a joint Sir of several per¬ 
sons and one of the Sir holders alone mortgages 
his proprietary rights in the land and none of 
the Sir holders including Ihe mortgagor claim 
cx proprietary- rights, there is no extinguishment 
of Sir rights and a tenant admitted by the mort¬ 
gage from one of the Sir holders cannot acquire 
hereditary rights under S. 29 of the U. P. Ten¬ 
ancy Act. 1951 RD 30: 1951 AWR (Rev) 25. 

-S. 29. Expln. (added by Amendment Act of 

1947) — Onus — Suit for declaration that plaintiff 
Is hereditary tenant though recorded ns sub-tenant 
against defendants recorded as tenants who are 
relations of Zamindarl. 

Where a suit is for a declaration that the plain¬ 
tiff is hereditary tenant though rerorded as sub¬ 
tenants against defendants rerorded tenants who 
are the relatives of the zamindar. the defendants 
have to show that they arc genuine tenants of the 
land and had not been admited by their relation 
to zamindar to prevent the accrual of hereditary 
rights in favour of the plaintiff. 1950 RD 204. 

SECTION 30 


-S. 30 (2) — Land — Suit for possession of 

land in river-bed used for casual or occasional 
:ultivalion is cnterlainable. Sec Tenancy Laws —- 
U. P. Tenancy Act (17 of 1939), S. 180 (1). AIK 
1065 All 514. 

-Ss. 30 (1), 31, 180 (2), 200 (a) — Scope — 


:iaim of defendants to he grove-holders nega- 
ived — Defendants held liable lo be cicctca. 
UR 1955 NIC (All) 4168. 

-S. 30 — Applicability — Suit for ejectment 

>v assami — A suit bv assamis of certain lank 
and for recovery of possession and for damages 
s a suit under S. 180 and as such as cognisable 
jy Revenue Court, as assamis can be classiiica 
mlv as non-occupancv tenants of tank ian< J_ 
Suit is not cognizable bv Civil Court. See T - 
mev Laws - U. P. Tenancy Act (17 of 1939). 
5. 180. AIR 1955 NIC (All) 2732 (DB). 

-S. 30 — Sir or Khudkasht land — Hereditary 

rights in, can accrue—Such lands are not inctu * 
Ml in the category of land in_ which he ^ 
rights cannot accrue. AIR 1955 NIC (• ) 

(DB). 
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SECTION 31 

_j 31 _ Scope — Claim of defendants to be 

-rove-holders negatived - Defendants held could 
not claim hereditary tenancy under S. 2UU (a) — 
Defendants held liable to be ejected. Sec Tenancy 
i aWS — U. P. Tenancy Art (17 of 1939), S. 30. 
AIR 1955 NUC (All) 4168. 

_ -S, 31 — Occupancy tenancy — Lease giving 

right to lessee to use land as he liked and for 
purposes of building etc. — It was not ‘land as 
defined in the Act—Lessee would not therefore, 
be entitled to the benefit under S. 33 (1). Sec 
tenancy Laws — U. P. Tenancy Act (17 of 1939), 
S. 33. AIR 1955 NEC (All) 2686 (DB). 

—S. 31 — U. P. Tenancy (Amendment) Act (10 
of 1947), S. 27 (3). 

A person declared as a sub-tenant under S. 27 
(3) is a non-occupancv tenant under S. 31 and 
cannot be ejected without a suit under S. 175. 

1952 All WR (Rev) 198: 1952 AH LJ (Rev) 261: 
1952 RD (BR) 350. 


i. 31, Proviso 4 — Interpretation. 

If, a person was entered in the ordinary course 
in an annual register without that record being 
cither revised under Ch. IV or corrected by an 
officer specially appointed, he would not be en¬ 
titled to claim the benefit of the proviso. But if 
besides being recorded as occupant, that entry was 
relating to record revised under Ch. IV he must 
get the benefit. (’51) 1951-21 AWR (Rc v ) 37 (41). 


i| i \ 


SECTION 33 


“—S. 33 — Agra Tenancy Act (3 of 1926). Sec¬ 
tion 23 — Acquisition of co-tenancy by estoppel 
is not opposed to any statute — Neither S. 33 of 
U. P. Tenancy Act nor S. 23 Agra Tenancy Act 
exhaustively lay down mode of acquisition of eo- 
Jgiancv — Evidence Act (1872), S. 115. 1964 All 
WR (HC) 458. 

--Ss. 33, 31, 3 (10), 3 (18), 3 (23) and 4 — Oc¬ 
cupancy tenancy — Lease giving right lo lessee 
to use land as he liked and for purposes of build¬ 
ing house etc. — Lessee is not non-occupancy ten¬ 
ant, Hand being not one as defined in Tenancy Act 

lo bencfit of s - 33 U). 

AIR 1955 fiUC (All) 2086 (DB). 

S. 33 — Admission of existing co-tenancy — 
Not contrary lo S. 33 — Operates estoppel. See 
Evidence Act (1872), S. 115. 1952 RD (BR) 269. 

■h~~Sj|. 83 — Creation of tenancy — Person rc- 
Occupancy tenant In violation of law. 

Section 33 of the U. P. Tenancy 

At 5" d „ S ? c,um .» of the A S ra Tenancy 
anL * j no * P r0VI de for all cases of co-ten* 

may arise in which a person be- 
S 3 ™ * enanl by esl °PP cI but "'here a per- 
disDute ?n 5 e ? S a co4enanl of the land in 

2E& a,i s? ° f the iaw » i cannot hi- 

wme J r?Unl°, th ^° n P Iusi0n lbat has be¬ 
come a co-tenant. (’52) 1952 RD (BR) 109 . 

aTegal^eip r 'i? I fh?li 0 * c 0 * lcnai, cy— Person no I 
L CO enan* *?*, ****** tenant - Recorded 
nflh |h e p * . Institution of suit along 

ant$ —- if .[Ji,» bc r the recorded sub-lcn- 

— jf rights accrued. 

holdSm e in th ! P ,aintifT c‘ a iracd onc half of Hie 

Tenancy Ac? 2J ,t .i. under Sec,ion 49 of ,hc u - P- 
cd to th/sL? * h \u RT0 ? nd lhat he had ^ced¬ 
ant he has ^ ° n * be deatb of the previous ten- 

Had SL'n™ , rec .°^ ed as ‘hat he 

I Ihp ipffai * fiRainstithe sub-tenants alone with 

i Ml 1 Si • t0 lha tenancy and Ihe 
With! \*SZ* ,0 the extent of a third share 


of the Agra Tenancy 
force, neither the 
can succeed to the 
tenant deceased; it 


Held: Under Section 22 
Act (2 of 19011 then in 
daughter nor the husband 
holding acquired by the 
devolves not on Ihe heirs under the personal law, 
but under the special line ol succession provided 
under the section. The plaintiff whose name was 
wrongly entered as a co-tenant and as such whs 
also joined as plaintiffs in the suit against sub¬ 
tenants in possession, as under law it should be 
done does not thereby acquire Ihe rights to be 
a co-tenant. Though a co tenancy can accrue 
outside the scope of Section 33 ol the U. P. Ten¬ 
ancy Act or Section 22 of the Agra Tenancy Act 
by the principle of estoppel still on the facts of 
the case it has not accrued to the plaintiff; there 
can be no estoppel against statute. 1952 RD 199: 
1052 ALJ (Rev) 290. 

-S. 33 — Co-tenancv can arise by estoppel or 


acquiescence — Held, on facts there was no co¬ 
tenancy by estoppel. (’52) 1952 RD (BR) 113. 

- S. 33 — Entry In Khasra or Kbalaunl — 

Value of. 

The Khasra or Khatauni entries are not re¬ 
quired to be attested by the zamindars at the 
settlement and so the entry therein lhat a parti¬ 
cular person is a co-tenant is not proof that the 
requirement of law was fulfilled. (’52) 1952 RD 
(BR) 105: 1952 AH WR (Rev) 67: 1052 AH U 

(Rev) 82. 

-S. 33 (2) — Power lo recognize a co-tcnaut 

under — Agent of landlord having general power 
of attorney — Person recognized as co-tenant — 
If should attest the recognition. 

An agent of the landlord possessing a general 
power of attorney must be presumed lo have 
the power to recognize a co-tenant under sub¬ 
section (2) of Section 33. It is for the person 
denying the specific authority to prove that he 
has no such power. 

The law does not require that the person 
recognized should attest the recognition. The 
absence of any such attestation cannot be raised 
as an objection by another co-tenant. 1951 RD 
72: 1951 AWR (Rev) 55. 

-S. 33 (2) — Co tenancy — Admission lo, by 

widow with Ihe consent of the landholder — 
Effect. 

The admission to co tenancy even though with 
the consent of the landholder, by a life tenant 
of a widow will not survive after death. The 
extinction of the tenancy, however, will not 
prevent the landholder from allowing the co-ten¬ 
ant to continue in possession of the holding as 
tcnanl-in-chief with or without making a fresh 
admission and no body can challenge this right 
of the Zamindar except the rightful heir of the 
widow. 1951 RD 10: 1951 AWR (Rev) 15. 

7 -S* 33 » Proviso — Applicability— Parlies who 

hove become co-tenants by succession. 

\\ here the parties have become co-tenants bv 
succession, the co-tcnancy cannot be questioned 

? T n U le bas,s of the P^so to Section 33 of the 
U-P. Tenancy Act. 1951 AWR (Rev) 123: 1951 

til-l 1U«( 

ft (2 \ . urn) 180 . - SU,hU 01 tenant “ 

°* Liability lo ejectment. 

u here a tenant makes another his sliaihi for 

a term, the latter does not become thereby a co- 

fir'SS k 1S op , C1 . 1 ,0 lbc tenant to terminate 

on i960 RD h lV Wi,K 1042 RD 798 « M- 

’ SECTION 34 
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— There is no reversionary interest — After her, 
heirs and not husband's succeed. See Hindu Suc¬ 
cession Act (30 of 19:,0). S. 14. 1938 All U 275. 

-S. 34 — Fixed-rale tenancy Khata held 

under permanent lease and hereditary tenancy 
Khata — Succession to — Law governing —Ten¬ 
ancy Laws — Agra Tenancy Act (3 of 1926). 

A fixed rate tenancy khata held under a per¬ 
manent lease is heritable and transferable ten¬ 
ancy and. therefore, succession to it should be 
governed by personal law and, therefore, a 
daughter's son takes precedence over a brother. 

As regards the hereditary tenancy Khata, 
under Section 24 (3) of the Agra Tenancy Act 
(3 of 1926) a brother succeeds to the tenancy 
before a daughters son. 1952 All LJ (Rev) 55: 
1952 All WR (Rc v ) 74: 1952 RD (BR) 55. 

SECTION 35 

-Ss. 35, 38 and 45 — Death of occupancy 

tenant — Succession — Daughter’s posthumous 
son can inherit — 1936 All LJ 693 aud 1963 All 
WR 354, Overruled — Hindu Law — Inheritance 

— Mohamraadan Law — Inheritance. 


Laws — U. I\ Tenancy Ad (1939), S. 36. AIR 

1953 All 236 (DB). 

-Ss. 35 and 36 — Widow inheriting husband’s 

tenancy rights under Section 24 of Agra Ten¬ 
ancy Act — Death after t'. P. Tenancy Act — 
Succession governed by Sections 35 and 36 — 
Admission to co-lcnancv by widow of her son-in- 
law in share allotted to her — Recognition by 
landholder — Effect — Admission to co tenancy 
cannot enure after her death and so the rights 
of the heir of the last male tenant arc not 
a fleeted. 1932 RD 228: 1952 ALJ (Rev) 336. 

-S. 33 (a). Proviso — Scope — Law laid 

down by the proviso. 

The proviso to Section 35 (a) of the Tenancy 
Act only embodies the principle laid down bv 
the decisions cf the Board in 1935 RD 424 and 
1936 RD 568 that the grandson of a deceased 
tenant would not succeed along with his father 
to a holding lell by his grandfather and so long 
as the father is alive he has no vested interest 
but only a contingent interest and it does not 
lay down the rule of Hindu Law that an uncle 
would exclude the nephew. 1951 All WR (Rev) 
202: 1951 RD 187. 


Upon the death of an occupancy tenant, his 
daughter’s son, who was in the womb of his 
mother at the death of his maternal grand¬ 
father. can inherit the latter’s tenancy rights. The 
rule of general jurisprudence that a child in 
embryo at the death of the holder of a proprie¬ 
tary interest, if bom alive after his death is 
deemed to be living at his death applies to Sec¬ 
tions 38 and 45 and so also to S. 35. Irrational 
hardships would follow if that rule is excluded 
from the material provisions of the Act. Since 
the words of Sections 35, 38 and 45 arc quite 
wide to admit of the application of the rule, the 
Court should prefer that rule to avoid hardships. 
1956 All LJ 693 and 1963 All WR 354, Overruled. 
AIR 1954 SC 379, Rel. on. 1965 All U 1142: 
1965 WR (HC) 755. 

- Ss. 35 (a). 38 and 9 — Acquisition of rights 

in occupancy tenancy — Holding possessed by 
joint II. Family — Adopted son of one of mem¬ 
bers cannot acquire rights — Tenant acquiring 
status of Bhumidar — Alienation bv — His 
adopted son cannot challenge — Section 9 can¬ 
not apply to such case — Tenancy Laws — U. 
p. Zamiiidari Abolition and Land Reforms Act 
|1 of 1951), Ss. 18 and 151. 1965 All WR (HC) 
365: 1965 All U 665. 

- Ss. 35, 36 — Succession under — Principles 

of Hindu Law — Not applicable — Legal per¬ 
sonality does not commence until birth — Hindu 
Law — Succession — Unborn child — Status of. 

The general rule seems lo be that, legal per¬ 
sonality does not commence until birth. The 
U. P. Tenancy Act lays down a special rule of 
succession, and the principles of Hindu Law can¬ 
not be made to govern the provisions of the 
U. P. Tenancy Act. Therefore where a person 
was in womb when a succession to tenancy 
opened, that circumstance would not invest him 
with a right of succession under Sections 35 and 
36 of the U. P. Tenancy Act. 1956 AWR (HC) 
752, Rel. on. 1963 All WR (HC) 354: ILR (1963) 

2 All 572. _ _ 

[Overruled in 1905 All WR (HC) 75.).] 

- S. 35 — Applicability — Widow inheriting 

as a widow of her deceased husband — Where 
she is in possession in her own right under a 
fresh contract and not as widow of her husband 
— In sii<'li a case upon her death tenancy does 
not devolve in order of succession laid down in 
Section 35 on heir of last tenant. Se e Tenancy 


-S. 35 — Sister’s son. If, an heir under. 

A sister's son is no heir under S. 35 of the 
L\ P. Tenancy Act. 1951 AWR (Rev) 65: 1951 
RD 42. 

-Ss. 35, 36 and 45 (a) — Succession to ten¬ 
ancy — Daughter’s son in the womb when sue- 
ceession opened — Right lo succeed — Tenancy 
rights if extinguished under S. 45 (a). 

It is true that inheritance cannot remain in 
abeyance in expectation of the birlh of an heir 
but in the case of Hindu this doctrine applies 
only where an heir was not conceived at the 
time when succession opened. This rule ol Hindu 
law* entitling a son in the womb to inherit is not 
inconsistent with the devolution of tenancy 
rights under Sections 35 and 36 of the Tenancy 
Act and so a daughter’s son who though not 
born when the tenancy opened for succession 
but who had been conceived at that time would 
be a rightful heir and successor to his mothers 
father’s tenancy. In such a case there is no 
extinguishment of tenancy rights under S. .45 
(a) of the Tenancy Act. the succession remaining 
in abeyance till the birlh of the daughters son. 
1951 AWR (Rev) 120: 1951 RD 67. 


-Ss. 35 and 36 — Mother of last male ten¬ 
ant succeeding —Right of daughters (poslhiun- 
ous) son of last tenant to succeed on death oi 

the monthcr. : 

Where on the death of the last male tenant, 
the tenancy reverts to his mother, on her dcatn 
a daughter’s posthumous son of the last male 
tenant will be entitled to succeed to the tenancy 
when the succession opens on the death of tn 
mother of the last male tenant. 1951 RD 
1950 AWR (Rev) 3. 

-Ss. 35, 36 —Admission to co-tcnancy by Uf«* 


i person cannot confer on another any right 
her than what he or she possesses and tn 
nission lo co tenancy, even though "> lh 
sent of the landholder, by a W c tcn ““V 
low will not survive after her death. Extm 
t of the tenancy, however, will not preien 
landholder from allowing the co-tenant w 
ilinue in possession of the holding as a te 
in-chief with or without making ai 
nission and no third person can ehal enge 
s right of znmindar except a rightful heir 
widow under the U. P. Tenancy Act. 1»» 
i 16: 1951 AH WR (Rev) 15. 
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SECTION 36 

_S. 36 — Succession under — Principle of 

Hindu Law not applicable — Legal personality 
does not commence until birth— (Hindu Law— 
Succession — Unborn child — Status of). See 
Tenancy Laws — U. P. Tenancy Act (1939). 
S 35. 1963 All WR (HC) 354: ILR (1963) 2 All 
572. 

-Ss. 36 and 37 — Applicability — Death of 

female while in possession of holding in her 
own right — Succession is governed by S. 37 
and not by Section 36. AIR 1955 .NL'C (All) 1751 
(DB). 

-Ss. 38 and 37 — Applicability — Death of 

tenancy in 1921 before amendment of Oudh Rent 
Act leaving tenancy plot to widow — Widow 
obtaining lease for ten years renewable alter 
expiry of that period — Death of widow — Sec¬ 
tion 37 and not Section 36 held governed in¬ 
heritance to widow — (Tenancy Laws — Oudh 
Rent Act (22 of 1886), S. 48). AIR 1955 NL'C 
(AO) 162 (DB). 

-Ss. 39, 37 — Applicability. 

Section 36 applies when a female tenant 
(other than a tenant mentioned in Section 34) 
held the property in her capacity as a widow oi 
other female mentioned in the section. It does 
not apply to the case of a female holding a ten¬ 
ancy in her own right. Succession to a female 
tenant holding a tenancy in her own right is 
governed by Section 37. 1953 All LJ 516: 1953 

AH WR (HC) 623: AIR 1954 All 70 (70, 71) (Pr 


-Ss. 38, 37 — Succession to holding as widow. 

In order to find out whether the woman suc¬ 
ceeded to an interest in the land in suit as a 
widow, one has to go back to the law as it 
stood on the date when the husband died and 
the succession opened. Held, that the law, as it 
applied when the husband died (Avadh Rent Act 
(1886) ) granted no tenancy rights to the widow 
in the land of which the husband had been the 
tenant and the execution of the new lease in 
her favour was that the conferment of new 
rights of tenancy on her. Consequently, S. 36 
was not applicable and the succession must be 
governed by Section 37. 1953 All WR (HC) 602: 
1W3 All U 689: AIR 1954 All 66 (68) (Pr 3). 

~~Ss. 36 and 35 — Section 36 applies only 
where widow inherits as a widow of her 
deceased husband— It has no application where 
sne is in possession in her own right under a 
iresh contract and not as widow of her hus¬ 
band — In such a case upon her death tenancy 
aoes not devolve in order of succession laid 

t Kjj 1 T?D Se / C «i«. 33 on heir of ,ast ma,e tenant. 

,'pTJj ( 2 DB A , n 28 (35,! Am 1253 A " 

—-Ss. 38, 37 — Scope — Widow, meaning of 

of Q Pre-deceased son succeeding to a 
tatulory tenant — Subsequent surrender by her 

Lov P ^ K°^ he L da % h,er ’ s SOn ~ Succession is 

U a?n. d Ain ?:«5 6 and not bv S - 37 - 1952 All 

U 370: m 1»53 All 48 (49) (Prs 5, 6) (DB). 


M Udh of 1886‘"“s' 1 amended 

seven vlnl. * ntlt,ed to remain in possession for 
After JS 1 n fr0m date when tenancy began — 
seveS 52s. 11 cea J? s *°. - Death before 

possessionem. Hl9 - he J r {wid °w) remaining in 
Sr renewal \™ p,r . ed p ° rtion - N ° question 
Widow^howpvm^ 1 ^° W S ». ri ^ ht ceasin « to 1001 - 

srtefft. “ ;r - * 


Death of widow in 1939 — S. 48 a.s amended 
in 1921 applies and the widow had become 
statutory tenant when she died — After her 
death, it is her heir and not the heir of her 
husband who was ordinary tenant under Act 22 
of 1886. who is entitled to remain in occupation 
— Sections 36, 37. U. P. Tenancy Act (17 of 
1939) which came into force on 1-1-1940 have no 
application. See Tenancy Laws — Oudh Rent 
Act (1886) (as amended by Act 4 of 1921), S. 48. 
AIR 1952 AU 854 (DB). 


-Ss. 36, 37 — Applicability — Death of 

statutory tenant in 1923 — Widow entering into 
possession as heir and continuing in possession 
till her death in 1944 — Succession to the 
widow would he governed bv S. 36 and not by 
S. 37. 1952 RD (BR) 315: 1952 All WR (HC) 373: 
1952 All U 366: AIR 1652 All 852 (853) (Pr 3) 
(DB). 

-S. 36 — Widow inheriting husband's ten¬ 
ancy rights under Section 24 of Agra Tenancy 
Act — Death after U. P. Tenancy Act — Succes¬ 
sion governed by Sections 35 and 36 — Admis¬ 
sion to co tenancy by widow — Recognition by 
landholder — Effect on the rights of the heir of 
the last male tenant. See Tenancy Laws — U. P. 
Tenancy Act (1939), S. 35. 1952 ALJ (Rev) 336: 
1952 RD 226. 

- S. 36 — Applicability — Death of the statu¬ 
tory tenant before 1914 iu Oudh — Tenancy suc¬ 
ceeded by his widow — Surrender of tenancy lu 
1950 — Succession under the section — Daughter’s 
son in preference to brother’s son of the hus¬ 
band. 


W came inlo possession of the tenancy plots 
as the widow of the deceased tenant T prior to 
1914 (under Section 48 of the Avadh Rent Act). 
She surrendered the holding in 1950 and the 
plots were settled on K found to be the 
daughter's son of T. R and another brother's 
sons ot T claimed to be in possession and en¬ 
titled to it under Section 36 Tenancy Act. 

Held: K's right to the plots in question cannot 
be maintained as the heir to the widow because 
W succeeded to the property as the widow of 
the deceased T and not in her own right. 


The contention of R that the succession on 
tiie surrender by W is governed by Section 36 
and therefore, Section 36 applies is no doubt 
correct. But K being the daughter’s son is to lie 
preferred to the brother's sons of the last male 
tenant. 1052 AU (Rev) 232, 


-S. 36 — Oudh Rent Act, S. 48 — Widow 

coming into possession of holding ns such — 
Oudh Rent Act in force — Possession for more 
gJJ 8 , ye«w before U. P. Tenancy Act - 
Widow, If entitled in her own right as hereditary 
tenant — Admission under O. 10, C. P. Code — 
Conclusive for that proceeding. 


11 ii £ y 0 widow u naer ocui 
rmir». T | nan f V i Acl was , /tociccd by the trial 
tnn,i ’i S n ha<1 , succeeded, ns heir to her hus- 
bnnd, to the holding under Section 48 of the 

?“ d ;i CI1 ! i Act in .! 93 ° and she bad remarried 

12 }ears bciore suit which remarriage did not 

extinguish her rights. But on appeal the Addi- 
tional Commissioner dismissed the suit holding 

ffcriE? ”J! lnrn . cd *wo Years before suit and had 

in? hi r RUIS |! ecl , he i; n « hts to the holding 
the |) P A c T r husbnnd) under Section 36 of 




one nuu also staled under O. 10, Civil P C that 

and had fed f rcmar . r . ied . two years before suit 
and had filed an application during trial that it 

was by inadvertence and really she remarried 12 
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years prior |« suit; lull no order was passed on 
the application. She prelerred a second appeal. 

Held: Her possession of the holding for 8 
Years prior to the U. P. Act had not resulted in 
• he ac<|iiisition of the hereditary tenancy in her 
own right; hut having succeeded lo the holding 
as heir of her former husband Section 30 of the 
U. P. Tenancy Act is applicable and she had lost 
her right to the holding bv her remarriage after 
the said Act and 2 years prior to suit. 

She could not contend against the admission 
made by her under 0. 10. Civil P. C., that she 
had remarried 2 years before suit; a statement 
under Order 10. C. P. Code, is not an admission 
relevant under Section 3 of the Evidence Act 
but is a part of the pleadings and is conclusive 
and no more evidence need be adduced to prove 
it. Any finding contrary lo such admission by 
the trial Courl was outside its jurisdiction. 1952 
ALJ (Kev) 205. 

-Ss. 36 and 37 — Seopc of — Female inherit¬ 
ing tenancy from her husband — Re-marrlage — 
Elfect on succession. 

It is only when a female tenant acquires ten¬ 
ancy rights which do not have their origin in 
inheritance that the case can be taken out of 
the ambit of Section 36 and be governed by Sec¬ 
tion 37. Case law referred to. 

Thus where a female tenant inherits the ten¬ 
ancy of her husband and her interest is revived 
by the landlord after her re marriage, succession 
to her is governed by Section 36 as her interest 
had originated from her first husband and the 
heirs of the first husband and not those of the 
second are entitled to succeed. ('52) 1952 RD 
(BR) .59: 1952 All LJ (Rev) 27: 1952 AWR (Rev) 
175. 

- Ss. 36 and 37 — Applicability — Death of 

statutory tenant under Agra Tenancy Act — 
Widow inheriting tenancy — Not ejected on 
expiry of five years — Continuing in possession 
till her death after enforcement of U. P. Ten¬ 
ancy Act — Succession to the tenancy, governed 
by S. 36— S. 37 is not applicable. 1952 RD 234: 
1952 ALJ (Rev) 235: 1952 AWR (Rev) 218. 

-Ss. 36 and 37 — Applicability — Succession 

lo widow who had succeeded her husband as 
heir for a definite period who had not been 
ejected by the zamindar during (hat period. 

Where a widow who had originally succeeded 
to the tenancy from her husband as an heir and 
as a widow with life interest only acquires any 
specific hereditary tenancy she cannot be held 
to have acquired such rights independently m 
her own capacity and in such cases succession 
to her would be governed by Section 36 and 
not bv Section 37 of the U. P. Land Revenue 
Act. 1951 RD 233: 1951 AWR (Rev) 222. 


_Ss. 36 and 37 — Widow succeeding lo ten¬ 
ancy from husband — Succession after her 

***The acquisition of any specific rights in hcri- 
ditary tenancy by a widow originally succeeding 
to the tenancy from her husband as an heir anil 
as a widow with life interest only cannot be 
held to have acquired such rights independently 
in her own capacity and alter her death, in such 
cases, succession must be governed by S.and 
not by Section 37. 1945 HD 549, Dishng. ( ) 

1951 RD 232: 1951 All WR (Rev) 222. 

_S 36 — Succession to tenancy — Daughter's 

son in the womb when succession opened — 
Right to succeed — Tenancy rights if extinguish- 
«1 under Scclion 4.5 (a). See Tenancy {•“"? - 
U P. Tenancy Act (1939), S. 35. 1951 AWR 

(Rev) 120. 


SECTION 37 

-Ss. 37 and 36 — Applicability — Death of 

female while in possession of holding in her 
own right — Succession is governed by S. 37 
and not by S. 36. See Tenancy Laws — U. P 
Tenancy Act 117 of 19391, S. 36. AIR 1955 NUC 
(All) 1751 (DR). 

-Ss. 37 and 36 — Applicability — Death of 

tenant in 1921 bclorc amendment of Oudh Rent 
Act leaving tenancy plot to widow — Widow 
obtaining lease for ten years renewable after 
expiry of that period — Death of widow — Sec¬ 
tion 37 and not S. 36 held governed inheritance 
to widow — (Tenancy Laws — Oudh Rent Act 
(22 of 1886), S. 48). See Tenancy Laws — U. P. 
Tenancy Act (17 of 1939), S. 36. AIR 1955 NUC 
(All) 182 (DR). 

-S. 37 — Applicability — Succession lo a 

female tenant holding a tenancy in her own 
right is governed by 37. See Tenancy Laws — 
L. P. Tenancy Act (17 of 1939), S. 36. AIR 1954 
All 70. , ,n/ • 

-S. 37 — Succession to holding as widow 

— Held. Section 36 was not applicable and the 
succession must be governed by S. 37. See Ten¬ 
ancy Laws — U. P. Tenancy Act (17 of 1939), 
S. 36. AIR 1954 All 66. 


-Ss. 37, 36 — Scope — ‘Widow’, meaning of 

— Widow of a pre-deceased son succeeding to 
a statutory tenant — Subsequent surrender by 
her in favour of her daughter’s son — Succes¬ 
sion is governed by Section 36 and not by Sec¬ 
tion 37. See Tenancy Laws — U. P. Tenancy 
Act (17 of 1939), S. 36. AIR 1953 All 48 (DB). 

-S. 37 — Applicability — Ordinary tenant 

under Oudh Rent Act (22 of 1886 as amended 
in 1921) is entitled to remain in possession for 
seven years from date when tenancy began — 
After that, it ceases to exist — Death before 
seven years — His heir (widow) remaining ui 
possession for unexpired portion — No question 
of renewal — Widow’s right ceasing in 1901 — 
Widow, however, continuing in possession and 
landlord accepting rent — Widow’s possession 
after 1901 is in her own right — Oudh Rent 
Amending Act 4 of 1921 coming into force — 
Death of widow 1 In 1939 Section 48 as amended 
in 1921 applies and the widow had become 
statutory tenant when she died — After her 
death it is her heir and not the heir of her hus¬ 
band who is entitled to remain in Occupation- 
Sections 36, 37, U. P. Tenancy Act (17 of 1939) 
which came into force on 1-1-1940 have no ap¬ 
plication. See Tenancy Laws — Oudh Rent Act 
1 22 of 1886) (as amended by Oudh Rent Amend- 
mot) Act (4 of 1921) S. 48. (’52) 1952 All U 
386: AIR 1952 All 854 (DB). , : i 11 ) 

-S 9 . 37, 36 — Applicability — Death of statu¬ 
tory tenant in 1923 — Widow entering into pos¬ 
session as heir and continuing in possession m 
her death in 1944 — Succession to the w>uow 
was governed by Section 36 and not by a.■ 

Sec Tenancy Laws — U. P. Tenancy Act (1939), 
S. 36. AIR 1952 All 852 (DB). 

_S. 37 — Right to succeed — Daughter’s sons 

of mother recorded as co-tenant In 1929. 

Where a mother is recorded ns a co-tenant in 
1929 after the passing of the Tenancy Act 
1926, which gave the right of > nh ^Ja”ce 

“widow” and “mother", being .".‘herefore heV 
admission is in her own right and therefore h 

daughter’s sons have the right l ° succeed D 

under Section 37 of the Tenaiicy Act. 1951 RD 

206: 1951 AWR (Rev) 183: 1952 ALJ (Rev) 48. j 

-S. 37 - Applicability - Death of statu- 

lory tenant under Agra Tenancy Act — Widow 


TENANCY LAWS 


U. P. TENANCY 

of 


inheriting tenancy — Nut ejected on expiry of 
the years — Continuing in possession till her 
death after enforcement of U. P. Tenancy Act 

— Succession to the tenancy governed by S. 30. 
See Tenancy Laws — U. P. Tenancy Act (1939). 
S 30. 1962 AWR (Rev) 218: 1952 KD 234: 1952 
XU (R«v) 295. 

._S. 37 — Succession — A and B co-tenants 

— 13 succeeded by his son C — C dying when 
tenancy Act of 1901 was in force — Hence C’s 
mother D, not being heir, not recorded as co- 
tenant of A — A admitting D as co-tenant in 
1929 after passing of Tenancy Act of 1820 — D’s 
admission to tenancy held could only be in her 
own right — Holding divided — D's daughter's 
sons are entitled to succeed to D’s interest in 
holding under Section 37 and not A's daughter’s 
sons. 1952 All U (Rev) 48: 1951 RD 206: 1951 
All WR (Rev) 183. 

- S. 37 — Scope of — Female inheriting ten¬ 
ancy from her husband — Re marriage — Effect 
on succession. See Tenancy Laws — U. P. Ten¬ 
ancy Act (1939), S. 36. ('52) 1952 AH LJ (Rev) 
27. 

-S. 37 — Applicability — Death of statu¬ 
tory tenant under Agra Tenancy Act — Widow 
inheriting tenancy — Not ejected on expiry of 
5 years — Succession to the tenancy governed 
hy Section 30. See Tenancy Laws — U. P. Ten¬ 
ancy Act (1939), S. 36. (’52) 1952 RD (UR) 234. 

S. 37 — Widow succeeding to tenancy from 
husband — Succession after her death. See Ten¬ 
ancy Laws — U. P. Tenancy Act (1939), S. 30. 
('51) 1951 All WR (Rev) 222. 

- Sa. 37, 38 — Widow of co-tenant recognised 

as tenant in her own right — Death of widow 
~ Her brother is rightful successor under Sec¬ 
tion 37 — On his failure to claim, widow’s in¬ 
terest passes by survivorship to other co-tenants 
equally. (’51) AWR (Rev) 71: 1951 RD 55. 

I, S. 37 — Female admitted to co-tenancy — 
Succession. 

Where a daughter is admitted to co-tenancy 
in her own right and the co-tenancy does not 
devolve on her as an heir, her husband is a 
rightful successor after her death. (’51) 1951 RD 
72: 1951 AWR (Rev) 55. 

SECTION 38 

-Ss. 38 and 45 — Death of occupancy tenant 
. , Succession— Daughter's posthumous son can 
inhent. See T e n« n cy Laws- U. P. Tenancy Act 

755: .M5 Au’u 35 ' 1M6 A " WR (HC » 

SST? eh.T w c0 ■ ,e,la, " " 0l 

hcr V 5SSi.j2S r ^ 1I,e dcalh of a co tenan t widow, 

1 ," JJS25 d °M not c L are t0 claim her share, 
* nter ® st would pass by survivorship to the 

1951 AWR (Rev) 71: 1951 RD 
SECTION 41 

anTof Compulation — Hindu widow, len- 

m ~ wff ,a £ d - Sub-lease by her before 
uJS, dled on 31-1-1952 - Her in- 

» l rtS! d Suit by A for eiect. 

held 1 barrpd b K na ? ts filed on u * 7 -m2 — Suit 
U P 7 m , by See Tenancy Laws — 

(1 of ?JS , 5 ,d | n Abolition and Land Reforms Act 
11 mi), $. 202 (1). ILR (1963) 2 All 271. 

SECTION 43 •' 

Q Jr , 48 TT Applicability. 
voidable 11 i 3 n , 01 d ' al eilher wilh void or 


ACT (1939), S. 37 # 3 

which arc consistent with I lie provisions of the 
Act that can be held binding upon the succes¬ 
sor. 1952 RD (BK) 30: 1952 AH LJ 29: AIR 
1953 All 216 (216) (Pr 9) (DB). 

SECTION 44 

S. 44 — Mualidar — Right to sub lease — 


Act only forbids leases by tenants of Sir Lands 
and sub-tenants — There is nothing in the Act 
preventing other class of persons in possession 
of land from granting sub-leases — A mualidar 
can grant a sub lease — He is also entitled to 
admit another person to occupy plot of land 
of which he has possession. See Tenancy Laws 
— U. P. Tenancy Act (17 of 1939), S. 180. AIR 
1954 All 355. 

-S. 44 — In a suit for establishing the right, 

the decision regarding possession under S. 40 (1) 
is also open to retrial and is no) binding even 
on a revenue Court under S. 44 of the Tenancy 
Act. See U. P. Land Revenue Act (3 of 1901). 
S. 40 (1) and (3). (’51) 1951 All WR (Rev) 

214. 

SECTION 45 


• ——S. 45 (as amended by U. P. Act 10 of 
1947) — Sub-lease of land by fixed rate tenant 
on 14-5-1946 for five years — Rights of sub¬ 
tenant on expin' of period — Effect of U. P. 
Zamindari Abolition and Land Reforms Act. 1950 
repealing U. P. Tenancy Act — Suit for eject¬ 
ment of sub-tenant liled on 31-8-1951 ~ Sub¬ 
tenant not liable to ejectment — He becomes 
adhivasi and then sirdar under U. P. Act of 
mi - T. P. Act (1882), Ss. 105, 111. 1963 All 

LJ 288, Overruled. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951) (as amended by U. P. Act 20 of 1954) 
S. 20 (a) (ii). AIR 1964 All 498 (FB). 

-S. 45 — Scope of S. 45. 

AH other provisions of S. 45 except (hose of 
t : is. (b), (e) state the circumstances for the ex¬ 
tinction of an interest of a tenant as cannot give 
rise to any revival of tenancy later on. A ten¬ 
ancy extinguished in accordance with the provi¬ 
sions of Cl. lb]l or Cl. (e) is however, liable to 
0 j 2 revived. 1958 All LJ 9M: ILR (1958) 2 All 

— S * M 4 lJ b > ~ Ejectment decree against ten- 
d and executed — Appeal pending 
against decree - Status of tenant for purposes 

Act U ‘ P ; T Zam,nda I rl Abolition and Land Reforms 
Hnn i lan J y Jr® ~ U * P * Zamindari Aboil. 

(28) and S “el ,0rmS (l of ,95 »- & 3 

become final not merely in the • 

effective and liable to be obeyed but in the sense 

st l eri„r' S Cou rt m0 ^ ? P<m ,0 . bci P« « "side ” « 
mat'd anv cic . c .! mcnt °" f<: «Vnnnt “f 

!en n ;„?r «.oS irL 1 d e r 1 ,„ ,o h !r, «» 

of the land in suit An i b,S t bcin ^ dispossessed 

whom n decree S for .kStaSffV JS*"* V™' 
cuted but against whirb JoL made and de¬ 
pending cannot be said to have "lost" hi }* 

A boHUon S and * Land* ^Reform Act c* P * . 2#mind « i 

—s A 4 5 L m 9 “ : ,0Ke - 

mure,. co-lenanls — n \Vhen C adverae. harerS ~ 

. ^ be Possession of one co-tenant is the «« 
sion of other co tenant. ,s u,e Dosses- 

anev is admitted ’ ° nlv when ,h e co-ten- 
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A exclusively and 1 he Partition officer rejccls B's 
objection lor inclusion ol bis name as co-ten¬ 
ant, A’s possession becomes adverse from the 
date of I he partition OlTicer’s order and under 
S. 45 (I). B's interest of co tenancy is extin¬ 
guished thereafter on his right to recover pos¬ 
session becoming barred by limitation. 1947 HI) 
29 and 1948 HI) 400, lief. (’52) 1952 All \VR 
(Rev) 39: 1952 RD (BR) 54: 1952 All U (Rev) 
29. 

-S. 45 (f) — Co-tenancy — Adverse posses¬ 
sion — Extinction of tenancy. 

Though possession of one co-tenant is the pos¬ 
session of all, where one holds possession adver¬ 
sely to another and the latter's right to recover 
possession is barred by limitation, bis co-tenancy 
is extinguished under S. 45 (1) ot the U. 1. 
Tenancy Act. 1952 AWR (Rev) 39: 1952 RD 

54: 1952 ALJ (Rev) 29. . , , 

_S. 45 (a) — Applicability — Daughter s son 

in womb when tenancy opened for succession — 
Tenancy rights, not extinguished. See U. I . 
Tenancy Act (17 of 19391. Ss. 35, 30. 1951 III) 

67: 1957 All WR (Rev) 120. 

SECTION 47 


_S, 47 _ Oral agreement between debtor and 

creditor that creditor shall remain in possession 
of debtor's land in lieu of interest — Trans¬ 
action is not mortgage—Position of creditor is 
also not that of sub-tenant but that of mere 
licensee — Licensee can be revoked by demand 
for possession on payment of money or bv suit 
for possession. See 1. P. Act (188-), S. o9. 
1963 All LJ 456. 

_S. 47 (4) — Benefit of — When available. 

When a sub-tenant is not able to prove that 
there is an unexpired period ot tenancy, he can¬ 
not get tiic benefit of S. 47 (4) of n the j-'- I 
Tenancy Act. 1952 ALJ 92: AIR 19o3 All -o4 

(255) (Pt A) (Pr 3). 

[Overruled on another point in Ain 1J«M 
NEC (All) 2689.3 

-Ss. 47 (4), 295-A — Sub-lenanl — Meaning 

A person who has been allowed to continue in 
.osscssion on the extinction of the tenancy-in- 
hief under S. 47. sub-section (4) is not entitled 
o the benefit of S. 26 of Act 10 of 1947 or Sec- 
ion 295-A of the U. P. Tenancy Act, as the sub- 
enant contemplated in S. 295-A is one where the 
enant-in-chief is also in existence. (ol) 19ol 

ID 93: 1951 AWR (Rev) 89- . , , nf 

Ss 47 (4) and 180 — Suit for ejectment of 


)f. 


jb-lenant under S. 180 dismissed as premature 
v both lower Courts in view of S. 47 (4) — 
econd appeal to Board - Maximum period ot 
years allowed to tenant under S. 4/ (4) ex 
iring during pendency of second appeal — 
lecree lor ejectment can be passed. (51) 19oi 
:D 39: 1951 AWR (Rev) 52. 

SECTION 49 

SYNOPSIS 

(Tenancy Laws — U. P. Tenancy Act 

(1939), S. 49.) 


1. Division of holding — Suit for. 

2. Necessary parties. 

3. Nature of final decree. 

4. Settlement of record — Evidentiary value of. 

5. Appeal. 

1. Division of bolding — Suit for. 

_S. 49 — Division of holding — No written 

consent of landholder — Binding nature as be¬ 
tween tenunts Inter se. 


TENANCY ACT (1939). S. 45 


The .suit under S. 183 of the U. P. Tenancy Act 
was filed by a person who at one time was a 
co-tenant with the defendants on the allegation 
that he was the tenant entitled to the suit plots 
allotted to his share on partition in pursuance of 
a decree in a suit for division of the holding 
under S. 37 of Act 3 of 1926; it was contested 
by the defendants on the ground that the land¬ 
lord had taken delivery of the properties in pro¬ 
ceedings under S. 163 of the Act and subsequent¬ 
ly let it to lite defendants. But finally in the 
said proceedings the parties to this suit and 
others had taken redelivery of the entire hold- 
ing the subject-matter of the suit for partition 
under S. 37 aforesaid. 

Held, that status quo was restored by the re- 
delivery and as between the tenants inter se the 
parties were hound by the prior division though 
the landholder might not he bound because of 
the want of consent and the suit plots having 
been allotted to the plaintifT he was entitled to 
a decree. 1952 ALJ (Rev) 200. 

-S. 49 — Division of holding — Suit for — 

Paper entries — Presumptions — Estoppel — If 
created. 

Mere paper entries without proof of posses¬ 
sion or title cannot create an estoppel. 1952 
RD 142: 1952 ALJ (Rev) 121: 1952 AWR (Rev) 
104. 


-S. 49 — Suit for division of holding — Co¬ 
tenancy existence — Necessary — 12 years rule 
of limitation — When applies. 

Suit bv plaintiff against defendant for divi¬ 
sion of a holding once recorded as held by them 
as co-tenants but recorded in the name of the 
defendant as the sole tenant after the “dakkal” 
through Court secured bv the Zamindar in exe¬ 
cution of a decree for arrears due by the parties 
jointly and severally. The Additional Commis¬ 
sioner in appeal set aside the decree in favour 
of the plaintilT holding that the ‘decree’ and 
‘dakkal’ were perfectly legal and the ‘co-tenancy 
was thereby determined and dismissed the suits. 

Held, on second appeal, confirming the decree 
in appeal, the co tenancy was legally determin¬ 
ed on “dakkal" in 1940 secured by the landlord. 
Nothing is shown as payment of rent bv the 
plaintilT subsequently or that he had been in 
possession of the holding or part thereof or any 
other facts for assuming that the co-tenancv 
continued in spite of the said proceedings. There 
is no warrant for the application of the rule of 
12 years limitation where co-tenancv has not 
been proved to exist. 1952 ALJ (Rev) 104: 1952 
RD 154. 

-S. 49 — Division of holding between co- 

tenants Inter sc without Zamlndar’s consent — 
Effect — Zamindar not objecting to division for 
over 30 years — Presumption of acquiescence. 


In the case of a division of a holding between 
co-tenants inter se without the Zamindar s con¬ 
sent, though because of the absence of such con¬ 
sent it may not bind the Zamindar or the ten¬ 
ants in their relation to him, it would be binding 
on the tenants inter se. Further, where the 
Zamindar does not object to the groups ot [elds 
as separate holdings for 30 years he will oc 
presumed to have acquiesced in the division 
made by the co-tenants inter se- 1952'ALJ 
(Rev) 59: 1952 RD 97: 1952 AWR (Rev) 200. 

_S. 49 — Claim to co tenancy on the ground 

of land being ancestral — Essentials. 

In order to entitle a party to claim co-tenancy 
in a holding on the ground of its being ancestral 
it is essential that the identity of the h J ,d 
must have remained unchanged throughout tne 
period. If the identity has changed by sub- 
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division 1 of the holding, the claim cannot suc¬ 
ceed. 1952 RD 83: 1952 AU (Rev.) 45: 1952 
AWR (Rev) 109. 

_S. 49 — Right of division — Agreement be¬ 
tween co-tenants not to enforce — Rights ot 
division in a joint holding secured to a tenant 
by S. 49 of tlie Tenancy Act cannot be opted 
out by one co-tenant permanently — Any agree¬ 
ment that purports to restrict him from enforc¬ 
ing that right should be held to be void under 
S. 4 ID of the Act. See U. P. Tenancy Act 
(17 of 1939), Ss. 4 (1) and 49. 1951 RD 69. 

2. Necessary parlies. 

-S. 49 (2) — Suit under Tenancy Act — 

Necessary parlies — Addition of Government as 
respondent in appeal. See Tenancy Laws — 
Banaras Stale Tenancy Act (3 of 1949), S. 32 (2). 

1956 All U 760. 

-S. 49 — Suit under — Minor plaintiff (the 

son of a co-tenant presumed (o be dead) — 
Presumption under S. 108, Evidence Act — 
Zamlndar — Necessary party — Not joined in 
appeal — Appeal abates. 

As suit under S. 49, Tenancy Act bv a minor 
represented his mother alleging that the father 
disappeared and was not heard of for over 7 
years and the uncle had performed the death 
ceremonies of the father was decreed in spite ot 
the objection of the co-tenants. Patwari had 
stated as a witness that he was heard of 5 years 
previously and he was a lunatic and died 4 or 
5 years ago, in appeal the question of presump¬ 
tion as to death alone was argued and found 
against the objectors and the decree of the Court 
of 1st instance confirmed. Hence the second ap¬ 
pal. 

Held: /The dead man’s wife or any other near 
relation is the person “who would have natural¬ 
ly heard about him if he were alive 1 ' rather than 
the patwari. When she had stated he was not 
heard of as alive within 7 years the presumption 
ot death arises. . . 

Zamindar is a necessary party to the suit under 
a. 49 Though he was a party to the suit he had 
JJM been made a party to the first appeal or in 

1 AK 9 it wi appeaL The appeal bad abated. 

[ZA ?? Sdl under — Appeal — Heirs of 

Mi,#? “.°1 ^ oushl 011 record *HWn time on 
death of land-holder — If fatal. 

thelanH Uit hM der - S - 49 of lhe U - P * Ten “«y Act 
fafh.2 ?a • d . Br j 1S a necessar .Y Party and the 
time i/. f on bis death bis heirs within 

thThiL J U , defect * 11 cannot be cured by 
hSlr the . mselv ® s applying for substitution of 

Wft A am v eS .J aY0 P d time - 1962 RD M: 1952 AU 
WR (Rev) 165: 1952 All U (Rev) 231. 

imntMdS 7 S .!?. u “ dcr ~ Appeal — Zamlndar 

1,DP,eadCd ,n np - 

£ “hen'aZtr'f i^t ^ £ LsTTa^ 

he mav ed hS nIy Wlth the division of rent. Though 

imploded ?n \ nece . s t sar V P«rtY. * he has been 

contnvuif« n su,t and he 1S indifferent to the 
comroversv about the shares between the ten 

noDfdu/t/J'nf ° ,mplead him in lhe appeal is 

(Rev) 35. hC aPPeaK 1952 RD M: 1962 AR LJ 

, under S. 49 — Compromise — 
not he h*?- 01 , parl Y t0 compromise — Suit can- 

fflff ■ vm 1952 RD 


A sub-tenant can maintain a suit for division 
of sub-tenancy holding against his co-tenant it 
he makes his landholder, who is the tenant-in¬ 
chief, a party. It is needless to sav that the 
zamindar has no concern with this division 
among the sub-tenants, as it is an arrangement 
between the co.sub-tenants which does not go 
beyond the lenant-in-cliict. Hence the zamindar 
is not a necessary party in such a suit. ( 51) 
1951 RD 184: 1951 All WR (Rev) 176. 

3. Nature of final decree. 


•S. 49 — Sch. 4, Group F, Serial 7 and Limi¬ 


tation Act (9 of 1908), Art. 181 — Final decree 
In a suit for division of holding — Nature of — 
Application for — Limitation. 

The final decree in a suit for the division of 
a holding is not in the nature of execution of 
the preliminary decree but it is a part of the 
decree itself and the suit for division is not con¬ 
cluded until the final decree is passed. No ap¬ 
plication is necessary as it is the Court’s duly 
to pass a final decree. Therefore, the period 
prescribed in Section 7 of Group F of Sch. 4 
of the Tenancy Act or in Art. 181 of the Limi¬ 
tation Act is not applicable to a proceeding for 
making a final decree after a preliminary decree 
is passed. 1951 AU WR (Rev) 107: 1951 RD 110. 

4. Settlement record — Evidentiary value of. 


-S. 49 — Decree in suit under— Actual divi¬ 
sion on the spot by the co-sharers — No entries 
as separate khatas in the viUage records —- No 
delivery through Court ~ Whether separation of 
shares or no. 

It is neither necessary that a decree for divi- 
sion should be followed by a formal delivery 
through Court; nor is it necessary that it should 
be foUowed by a record of separate khatas. 
What is necessary is that there should be an 
actual dmsmn on the spot between the co-ten- 
ants; the mistake of the Patwari in the manner 
of giving effect to the division in the village re- 
cords w. 1 ! not affect the rights of parties. 1952 
AU (Rev) 183: 1952 AWR (Rev) 173: 1952 RD 

7«oo S p 49 7 r ,? ul! l u,lder cT“ Settlement record of 
Mafv v^e En,,V ln ~ S ° ,C ,enan,s - E '>1ea- 

° n .^ e contention by the defendants that their 
ancestor was shown in the land records as the 
only tenant and the plaintiffs had no right to 
any share of the holding which is snuohi i 
partitioned in the anil nf.der g? 49 of°The Act 
Held, it W as a common practice in the 
century to enter in the land records on it Vhi 

10 m RD 0 12.! h F„n ea< ]96°2 i,S2 mV®) 

5. Appeal. 

S- „ p f Ah tr r dL ? n<l 

Abolition and Land Reforms R 

peal in suit filed under S 49 S/* , T . A P- 
Revenue Board — Death nf T ?o ? J .j Ct ’ belore 
to suit, after vesting order mnS d ‘ h ° ld , er ’ pnrlv 
Zamindnri Abolition Act — j 0 hM n U f nder ,. S - 
appeal. 1050 All U 519- lflfift ahwo m 

AIR 1956 All 704 (705) (Pr^^DBK ' 5,2: 

Commissioner ^rom^he ~nr^ PP ^ al *° Additional 
Final decree passed hv , l f rC ll rp,Par V decree - 
cond Appeal to the B^ard* ,r~ Se * 

construction put upon donimpni e ^ pre * a i0n or 
cannot he dVstE 
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deled of inlcrprclalion m:iv lie questioned in 
second appeal — No appeal against the final 
decree — Appeal against the preliminary decree 

— Not maintainable. 1952 HI) 247: 1952 ALJ 

(Rev) 284. 

-Ss. 49 and 59 — Suit under — Appeal — 

Znmindar-lanibardar dying — Abatement of ap¬ 
peal — (Civil P. C. 1908), O. 22, R. 11. 

Where the zamindar-lambardar died during the 
pendency of an appeal against the dismissal of 
a suit under Ss. 49 and 59 and an application 
for substitution was not made within time and 
the succeeding zamindar-lambardar supported the 
appellant's claim that he was a co-tenant along 
with his brother. 

Held, that the brother who was the other res¬ 
pondent could not insist on the dismissal of the 
appeal as having abated when the present 
zamindar-lambardar whatever his motive might be. 
admitted the appellant's claim and the other co¬ 
sharers had made no objection. (’52) 1952 All 
LJ (Rev) 94: 1952 RD (BR) 89. 

-S. 49 — Suit under — Appeal against pre¬ 
liminary decree dismissed as also an application 
to review it — Final decree passed thereafter — 
Another application to review prior dismissal al¬ 
lowed — No appeal against final decree — Ap¬ 
peal against preliminary decree becomes infruc- 
tuous. 1951 RD 179: 1951 All WR (Rev) 80. 

SECTION 54 

-S. 54 (2) (before Its repeal in 1947) and 

S. 242 — Acquisition proceedings under S. 54 — 
Restoration proceedings under S. 54 (5) — Suit 
for declaring restoration order ultra vires — 
Jurisdiction of Civil Courts to grant declaration 
not barred — (Civil P. C. (1908), S. 9). AIR 
1953 All 578 (579) (Pr 8). 

-S. 54 (2) (before its repeal in 1947) and Sec¬ 
tion 242 — Acquisition proceedings under S. 54 

— Compromise between parties — Order of 

acquisition in terms of compromise passed — 
Order embracing provisions outside S. 54 — Res¬ 
toration proceedings purporting to be under Sec¬ 
tion 54 (5) — Restoration order passed — Suit 
for declaring restoration order ultra vires — 
Jurisdiction of Civil Courts to grant declaration 
not barred — Civil P. C. (1908). S. 9. (’52) 1952 

AH WR (HC) 141: 1952 RD (BR) 25: 1952 All 
U 82. 

-S. 54 — Land utilised beyond 3 years of 

acquisition — Before Act 10 of 1947 — Restora¬ 
tion under S. 28 of that Act — Not permissible. 
See Tenancy Laws — U. P. Tenancy (Amend¬ 
ment) Act (10 of 1947), S. 28. (’52) 1952 RD 

(BR) 158. 

-S. 54 — U. P. Tenancy (Amendment) Act 

(10 of 1947). Ss. 28 and 31 — Proceeding for 
restoration of land under S. 54 (5) is not dis¬ 
tinct from, but in continuation of. proceeding for 
acquisition of land under S. 54 (1) — Order for 
restoration passed under S. 54 (5) — AppcaJ 
against, pending, when Amendment Act of 1947 
came into force — Application under S. 54 (5) 
can be treated as application under S. 28. Am¬ 
endment Act — No separate application under 
S. 28. Amendment Act is necessary. (’51) 1951 
RD 47: 1951 AWR (Rev) 48 (50). 

SECTION 55 

-S. 55 — Trespasser — Acceptance of, as ten¬ 
ant from previous date. 

Unless there is a sitting tenant over the land 
it is always open to the zamindar to accept a 
trespasser as tenant from a date previous to the 
one on which he actually accepts the trespasser 


as such. 1952 RI) (BR) 354: 1952 All LJ (R ev ) 

SECTION 57 

-S. 57 — Lease attested under — Section 57 

when takes effect — (Registration Act (19081. 
Section 47). 

The definition of the word "registered" in Sec¬ 
tion 3 (17). U. P. Tenancy Act includes attesta¬ 
tion under S. 57 of that Act. Hence the prin¬ 
ciple of S. 47. Registration Act. would apply to 
a lease duly attested under S. 57. U. P. Tenancy 
Act and the lease would take effect from the 
date of its execution and would prevail over a 
perpetual lease executed subsequent to the dale 
of its execution. AIR 1951 All 622 (622, 623) 
(Prs 2, 3) (DB). 

SECTION 59 
SYNOPSIS 

(Tenancy Laws — U. P. Tenancy Act 

(1939), S. 59.) 

1. Scope. 

2. Suit for mere declaration — Maintainability. 

3. Necessary parties. 

4. Reference to arbitration. 

5. Co-tenancy. 

6 . Jurisdiction of Civil Court. 

7. Jurisdiction of Revenue Court. 

8 . Abatement of appeal. 

9. Discretion of Board to convert appeal. 

1. Scope. 

-S. 59 — After the coming into force of the 

U. P. Act 1 of 1951, a suit for declaration has 
to be filed under U. P. Act 1 of 1951—(Tenancy 
Laws — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 229-B. 1902 All LJ 
90, Rel. on. 1966 All LJ 149: 1965 All WR (HC) 
841. 

—S. 59 (2) — ‘Land holder — The term "land¬ 
holder” shall include not onlv the landholder 
on the date of the suit, but his prcdccessors-in- 
title also. 1965 All WR (HC) 214. 

-S. 59 — Nature of suit — Landholder made 

partv to suit — No allegations in plaint — Main¬ 
tainability- of suit. 1957 All LJ 846: 1957 All 
WR (HC) 887. 

- S. 59 — Void mortgage — Mortgagor’s right 

to recover possession on payment of money re¬ 
ceived — Relief claimed in redemption suit — 
Claim in respect of ex-proprietary tenancy and 
occupancy tenancy land — Sections 59. 10 and 
182 of the U. P. Tenancy Act have no application 
to the case. See Transfer of Property Act (1882), 
S. 60. AIR 1956 All 639. 

- S. 59 — Decision in suit under S. 59 — U. P- 

Tenancy Act is not binding on Assistant Col¬ 
lector. See U. P. Land Utilisation Act (5 of 
1948), S. 3. AIR 1955 NUC (All) 2724. 

-Ss. 59 and 61 — Sir plots of the Zamlndaf 

and Sirdar of the village — Permanent lease to 
predecessor In title of plaintiff as a fixed rent 

— Nature of tenancy — Entry In patwarl papers 

— Effect. 

In a suit bv plaintiffs under Ss. 59 and 61 of 
the Tenancy Act it was proved that they derived 
their title to the plots in dispute under a per¬ 
manent lease at a fixed rent granted bv im 
then zemindar and sir-holder. The defendants 
(respondents) Vad not proved any subsequent 
settlement of the land with them. The suit was 
decreed bv the Collector; but Commissioner 
modified it declaring the plaintiffs as non-oc¬ 
cupancy tenants at a rent of Rs. 9-J-4. in 
plaintiffs appealed to the Board. 

Held: The entry in the palwan papers omit¬ 
ting the words ‘Pattadar istimrar was wrong 
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and the plaintiffs held the land under the terms 
of the permanent lease at n fixed rent and not 
merely as non-occupancy tenants as declared bv 
the Commissioner in the first appeal. 1952 RD 
182: 1952 ALJ (Rev) 228. 

-S. 59 — Plaintiff in adverse possession 

against tenant-in-chief — Becomes hereditary 
tenant — Non-mention in plaint of the fact of 
plaintiff perfecting his title by adverse posses¬ 
sion —* Effect. See Tenancy Laws — U. P. Ten¬ 
ancy Act (1939), S. 180. ('52) 1952 RD (BR) 

172. 

-Ss. 59 and 61 — Suit under — Previous deci¬ 
sion of Civil Court upon tenancy rights — Res 
Judicata. 

In a suit under Ss. 59 and 61, U. P. Tenancy 
Act, 1939, previous adjudication bv Civil Court 
declaring rights as a tenant operates as res judi¬ 
cata as Civil Courts were competent under Act 
18 of 1873 to decide the matter and it is not 
open to the parties actually represented in the 
Civil Suit to repudiate the decision merely be¬ 
cause the zamindar was not a party to it. 3 All 
83, Rel. on. (*62) 1952 RD (BR) 74: 1952 All 
WR (Rev) 69: 1952 All LJ (Rev) 30. 

-S. 59 and Civil P. C. (5 of 1908), S. 151 — 

Dismissal of suit under S. 69 — Zamindar res¬ 
pondent not served, if can ask for restoration 
under S. 151, Civil P. C. 

Where a suit under S. 59 of the Tenancy Act 
has been dismissed, the Zamindar respondent who 
has not been properly served is not entitled to 
ask for a restoration of the suit under S. 151, 
Civil P- C. 1951 All WR (Rev) 204: 1951 RD 

-S. 59 — Suit allegation of admission to ten¬ 
ancy by mortgagor prior to suit not proved — 
Plaintiff stating to have been in occupation dur¬ 
ing currency of mortgage — Admission to ten¬ 
ancy admittedly not by mortgagee — Plaintiff is 
only a trespasser. (’60) 1950 All WR Re v 72: 
1950 RD 163 (164). 

2. Suit for declaration — Main lain ability. 


'♦ 39 » J80 and 183 — Suit for redemption 
and possession of occupancy plots under usu¬ 
fructuary mortgage deed decreed in terms of com¬ 
promise — Compromise decree amounting to sale 
ot certain suit plots in consideration of mort¬ 
gage money — Mortgagees no longer in permis¬ 
sive possession and becoming hereditary tenant 

189 after expiry of Period of limitation 
for filing suit under S. 180 or 183 — Suit bv 

S eag0 i S ..!l nder S - 59 for mere declaration of 
right and title as occupancy tenant is barred bv 

(HC) 734 hC Speclflc Re,ief Act - 1963 All WR 

firf' r Suil S? r de d«atlon without prayer 
lor possession - Maintainability - Co-tenancy. 

would rinf UI ^f nt not in possession 

S 59 of L Ti C d ,l T d t0 a delation under 

not seek JpHpV' Tenancy Ac J' "’here they do 
no Jl f {? r rec ?verv of possession, has 

e<i f w ^ ere plaintiffs have been record* 

holding °' enants . and there is no division of the 
shnt-P «f accor d>ng. to the law separating the 

RD 262- % e 52 P AT «i hat of others - 1951 

18 , 1952 Au (Rev) 19: 1952 AWR (Rev) 

a ~t^int 9 u^der l S t S r , f de t c > r ? tion of Plaintiff as 
cd after its rpn^i l 9 ,1 th Tr *!; nflncy Act institut¬ 
ion and Land R P fn V he A U ‘ P* Za mindari Aboli- 
- A$ 3 the richt I s not maintainable 

r Ac, SMssnat 

Usal Removal U „f MesXel 


1952 docs not applv (o case •— Under S. 229-B 
of the Abolition Act the plaintiff can file a suit 
for the declaration of his right as a sirdar. See 
Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 229-B. 19i 

All LJ 90. 

-S. 59 — Plaintiff not in possession — Suit 

for declaration without relief for possession — 
Maintainability — (Civil P. C. (1908), O. 2, 
R. 2) — (Specific Relief Act (1877), S. 42, Pro- 
viso). 

The law does not encourage multiplicity of 
litigation and with that end in view requires that 
all the reliefs which can be claimed at the same 
time should be claimed in one and the same suit. 
Failure to do so is penalized both by the proviso 
to S. 42. Specific Relief Act. and by O. 2, R. 2, 
Civil P. C. Where, therefore, a plaintiff not in 
possession and hence entitled to seek a relief 
for possession also, sues only for declaration 
under S. 59 of the U. P. Tenancy Act, the suit 
is not maintainable. (’52) 1952 RD (BR) 231: 
1952 All LJ (Rev) 132. 

Ss. 59 and 62 — Single declaratory suit in 
respect of more than one holding — Maintain¬ 
ability — Conditions. 

Under Section 62 of the U. P. Tenancy Act a 
single suit may be instituted under the provi¬ 
sions ol Section 59 of the Act in respect of a 
number of holdings only if the parties are the 
same. This is a necessary condition. 1952 RD 
12: 1952 ALJ (Rev) 11: 1952 AWR (Rev) 19. 

S. 69 Suit for declaration without a 
prayer for possession — Plaintiff not in posscs- 
sion — Suit is barred under Section 42 of 

lvvo fiC /n Re ! ic L. Act (1877) * 1961 RD 229: 1951 

AWR (Rev) 214. 

—S. 59 and U. P E. E. Act (25 of 1934), 

i? 1 “7 . Su V *°f declaration regarding properly 
sold not Included in list published under S. 11 
(1) of U. P. E. E. Acl — Maintainability. 

Where properly not included in the list pub¬ 
lished under S. 11 ( 1 ) 0 f the U. P. Enc. Est. 
Act is sold by mistake the owner of the pro- 

Bnn y 4 o an f fl »fc n S l or declarn t‘<>n under Sec- 
‘ "j 9 °, ,he ; U • p -.Tenancy Act and it is not 
barred either by Section 11 (2) of the U P 
Tenancy Act or O. 21. R 92 Civil P r ioki 
RD 167: 1951 AWR (Re>) 162. * 1961 

,, OI A 59 Sldt declaration when defen- 
dant In possession os sub-tenant — When can 

S be 42rfc SPMlnC »'"*« » •» IS”" 

\ ttas, r Sc “hST'm his 
tenam and the defendant’s possession is found 

the dcc™™,iSn™an Si ™; ^n^Tven 

possession is asked for. The plaintiff in ,urh » 

se a ss°i ioTW AWR Cd (Rev) b m': IMl^D V"' 

session - Dedora.bnT, 7„ n P ' b a ! n, J' T "» <”»- 

“• Ml Ac, (1877k" S . ,, 4 2 C , an Pr b 0 e vls ^™ - Sp«>- 

of cerW„ a 1 P „T° b n rin t im a in s B ui, ,0 f„ b r e in » 0 ?"* ion 

tion of his title ns tonr>nf SU ,' * r „ mere declara- 
P- Tenancy Act but Th ^ 8cction 59 - U. 
actually in possession on <K Und i Re is noi 
cannot be granted declaration dale . of su ‘t, he 
viso to Section 42 Snecifl. R r ? A V,ew , of p ™- 
AWR (Rev) 1 (l). PCC,flc ReI,ef Act - fB!) 1951 


3. Necessary parties. 


tion 59?’U 9 ’p ,8 ? r “„ n n d 18 I S >»< «ndc 

out of it — 7amindnr V of» Cl °i r nppenl 

zamindar, after abolition of 
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clari, is fieilher a necessary nor proper parly. 
See C. P. Code (1908), O. 1, R. 10. AIR 1963 
All 549 (FB). 

- S. 59 — Suit under Section 59 or appeal in 

such a suit — Zaniindar although has a limited 
interest is a necessary party — Omission to 
implead her is fatal defect. 1917 RD 49. 1947 
RD 207; 1951 RD 40. Foil. (’51) 1951 RD (Rev) 
268 (DB). 

4. Reference to arbitration. 

-S. 59 — Suit under — Reference to arbi¬ 
tration — Parties to agreement — Some of 
zamlndars not appearing before Court — Want 
of tbeir consent to reference — Effect. 

In a suit under Section 59 it cannot be said 
that all the zamindars are not interested in the 
declaration as to who is to be adjudicated as 
the tenant of the land. The same argument ap¬ 
plies when a few of the zamindars set up the 
claim that the land is their khudkasht. There¬ 
fore it is necessary that if the dispute is to he 
referred to arbitration all of them, as well as 
the persons claiming to he the tenants, or as 
khudkasht-holder of the land, must agree to do 
so. The mere fact that some of the zamindars 
may not appear in Court does not imply that 
they are not interested parties as they may not 
want to put in appearance when the dispute is 
to be decided by a Court of law, but their con¬ 
sent is certainly necessary before the matter 
can be referred to arbitration. (’51) 1951 RD 
185: 1951 All WR (Rev) 162: 1952 AH LJ (Rev) 
65. 

- S. 59 — Applicability of Arbitration Act to 

Rcyenuc Courts. See Arbitration Act (1940), Sec¬ 
tion 21. (’52) 1952 RD (BR) 89 (DB). 

5. Co-tenancy. 

--S. 59 — Sole tenant — Death of — One 

member of the family recorded as sole tenant 
— Effect of — Rights of brothers. 

Where on the death of a recorded sole ten¬ 
ant a member of the family is recorded as the 
tenant in his place and the other members of 
lamily filed a suit under Section 59 of the U. P. 
Tenancy Act, it was found that the recorded 
successor had not proved that he was the 
adopted son of the deceased all the three 
brothers of the deceased alive on the death of 
the originally recorded tenant succeeded to the 
properly as co-tenants. 1952 RD 174: 1952 ALJ 
(Rev) 223. 

-S. 59 — Parties entered as co-tenanfs over 

number of years — Presumption — Question 
of adverse possession — (Limitation Act (1908), 
Art. 144). 

If the parlies are related and are entered as 
co-tenants over a number of years and if 
neither party is able to prove satisfactorily the 
pedigree set up bv it entitling it to be treated 
as nearest collateral, co-tenancy should be pre¬ 
sumed and no question of adverse possession bv 
one party as against the other arises. 1950 RD 
16. Rel. on. (’52) 1952 All WR (Rev) 11: 1951 
RD 284: 1052 All LJ (Rev) 97. 

- S. 59 — Suit for declaration of co-tenancy 

with the recorded tenants — Evidence — Onus 
of proof — Marfat knsht entries of faslls 1349 
to 1351 — Some entries for 40 years showing 
defendnnts alone as tenants. 

In a second appeal bv the plaintiffs against 
the concurrent decrees dismissing the suit by 
them under Section 59, U. P. Tenancy Act, for 
a declaration of their rights as co-tenants by 


succession to the tenancy of a collateral S 

deceased. 

Held: To establish their right it is necessary 
for the plaintiffs to prove that they or their 
predecessors in title were the nearest heirs of 
the deceased tenant and that they shared in 
the cultivation of the holding at his death. The 
defendants, recorded tenants for 40 years, need 
not prove in defence ol their rights to the ten¬ 
ancy how they were acquired; the plaintiffs 
cannot rely on the weakness of the defendant’s 
case. The Marfat kasht entries of Faslis 1349 
to 1351 alone wherein the plaintiffs’ names 
were found, were rightly disregarded by the 
Courts under the circumstances. 1951 RD 258: 
1952 AWR (Rev) 171. 

-—S. 59 — Persons cannot acquire co-tenancy 
rights against express provision of law— There 
is no estoppel against law — Name of respon¬ 
dent wrongly entered as co-tenant on death of 
co-tenant — Respondent not co-tenant from 
commencement of tenancy or by succession oi 
bv specific recognition by land-holder — Res¬ 
pondent cannot acquire co-tenancy right against 
express provision of law — Subsequent inten¬ 
tion or actions of persons who were entitled to 
be recorded as co-tenants in place of respon¬ 
dent will not operate as estoppel — (Evidence 
Act (1872), S. 115). (’52) 1952 AH LJ (Rev) 

126: 1952 RD (BR) 176. 

-Ss. 59, 180 — Entry of name of widow of 

holder of fixed rate bolding as co-tenant, 
though she was not entitled to succeed — 
Effect. 

Where the name of a widow, who is not 
entitled to succeed to a deceased tenant, is 
recorded as a co-tenant, the entry must be pre¬ 
sumed to have been with the consent of the 
collaterals bv way of consolation. She is only 
a licensee with a limited life interest which 
must terminate on her death. (’51) 1951 AH WR 
(Rev) 16: 1952 AH LJ (Rev) 19: 1951 RD 252. 

6. Jurisdiction of Civil Court. 

-S. 59 (2) — Scope. See Tenancy Laws — 

U. P. Tenancy Act (17 of 1939), S. 242. 1965 

All WR (HC) 214. 

-Ss. 59 and 100 — Jurisdiction — Civil and 

Revenue Court — Suit for declaration that the 
Revenue Court decree was ineffectual and also 
for possession of land — Suit is cognisable by 
Civil Court. See C. P. Code (1908), S. 9. I960 

AH LJ 670. 

-S. 59 — Suit under — Plaintiff not 

aggrieved by action of landholder — Suit lies 
in civil Court — (Civil P. C. (1908), S. 9). 1952 
RD (BR) 209. 

-Ss. 59, 180, 183 and 242 (before amend¬ 
ment by Act 10 of 1947) — Suit by tenant 
against trespasser — Jurisdiction of civil Court. 

Where a person brings a suit before the 
amendment of Ss. 180 and 183 in 1947 alleging 
that he is a tenant of the plots in dispute and 
that the defendant has forcibly taken possession 
of the same and is occupying them as tres¬ 
passer, the allegations are not covered bv any 
of the three Sections 59, 180 and 183 and the 
jurisdiction of the civil Court is not ous'ed. 
1950 All WR (HC) 573: AIR 1950 AH 449 (449) 
(Prs 3, 5). 

7. Jurisdiction of Revenue Court. 

-S. 59 — Relief under — Cancellation of 

deed of lease unnecessary — Held, leases oi 
decree without any legal force cannot ousi 
jurisdiction of revenue Court nor is it conferreo 
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on civil Court. See Tenancy Laws — U. P. Ten 
ancy Ad (17 of 1939), S. 242. AIR 1995 All 


514. 

_Is. 59 — Administration of Evacuee Pro¬ 
perly Act (1950), Ss. 4, 28 and 46 — Suit under 
S 59, U. P. Tenancy Act (1939) — Jurisdiction 
of Revenue Court — No bar under Administra¬ 
tion of Evacuee Property Act — Custodian 
made party to suit— Decision against Custodian 

_ Binding between parties and would operate 

ns res judicata — Civil P. C. (1908), S. 11. 
1965 All WR (HC) 385: 19G5 All LJ 563. 

-S. 59 — Suit held cognizable bv Revenue 

Court. AIR 1955 NUC (All) 2736 (DB). 

-S. 59 — Suit by tenant against trespasser 

and landlord for declaration — Suit is cognis¬ 
able by Revenue Court — (Civil P. C. (1908), 
S. 9). AIR 1955 NEC (AH) 1741 (DB). 


0-Ss. 50/183 — Suits under — Decreed In 

appeal — Second appeal pending before the 
board — U. P. Zamlndari Abolition and Land 
Reforms Act, 1951, enforced — Effect — Juris- 
diction of Revenue Courts — Procedure — Par 
ties Gaon Sabas — Substitution or addition. 

Suits under Sections 59/183 were dismissed as 
barred by limitation while the plaintiffs were 
found to be tenants. On appeal the Additional 
Commissioner holding they were not barred by 
time decreed the suits. Hence the appeals to 
the Board. While the appeals were pending the 
new Act of 1951 came into force. The respon¬ 
dents contended that the rights claimed in ap¬ 
peal by the landholders have evaporated into 
the thin air by the abolition of the class as 
well as rent and the appeal could not be main¬ 
tained in view of the change in the law and 
the change in jurisdiction also there being no 
provision corresponding to Section 242 of the 
old Act. 


Held, under S. 6 of U. P. General Clause 
Act, 1924, the result of the repeal of an A< 
does not take away the rights vested. But thi 
is subject to a different intention appearing i 
the repealing Act. 

(1) After the enforcement of the U. P. Zamir 
.i? n Abolition and Land Reforms Act, 195 
he Revenue Courts have still the jurisdictio 
Jr* Jr.V an d dispose of all pending cases c 
the U. P. Tenancy Act (and the Land Revcnu 
Act) not covered ty Rules 4 and 5 of the Rule 
under the mew Act of 1951 and therefor 
covered by Rule 7 of the same. They will b 
disposed of throughout all the stages includin 

aP ?o C \ a S ^u refcrences ’ elc ” by the Revenue Court: 

U) lne procedure to be followed by the R( 
venue Courts in cases under the Tenancy Ac 
will be under the new Act. 

whfrh V° n • Sabas J as thc aRcnl of ‘be Slat 

Under the new Act ,he rights c 
n s ?v ? er a necessary party in the proccec 
ings, may be added as n party to the nroroer 

old S lanffhnTrJ he C T l considers K necessary. Th 
old Jandholder wm continue as a party as be 

° r , e ' T , he impleadment will be under 0 1 R l 

ISSS?*- V'AW R ,0 (R^.) P l^ d W 9 ^ il 

f. tti io v 

Of Ru?e. nd !25i »5?° l menti °ned in Rr. 4 and 
Land Rpform der * th » e Zarn indari Abolition an 

Continuance" 1 ^ A °UTr b “ l under Rule 7 " 

ST 1,3 ^ L ““ .« p TEES“%^ 

— * t (j 

8. Abatement of appeal. 


- Decreed'Us? Tav^V ^etnS- U " < 


oeal against the decree bv some of them 
Parties to — Formal parties — Non-implead- 
ment of parties not disclosed in the decree —- 
Effect — Appeal not rendered incompetent and 
cannot be dismissed as such — Appellate Court 
should have exercised its powers under O 41, 
R. 20 of C. P. C. — Civil Procedure Code 
(1908), O. 41. R. 20 — Powers under — Exer¬ 
cise of — Party whose name was not disclosed 
in decree not impleaded as respondent in ap¬ 
peal — Power under — Exercise of — Civil 
Procedure Code (1908), O. 22, R. 4 — Decree 
against several defendants — Appeal bv some— 
Non-implcadment of pro forma defendants in 
appeal — Effect. 1965 All WR 540. 

-S. 59 — Appeal — Death of zemindar 

pending appeal — Substitution application filed 
beyond limitation — L. R. supporting applica¬ 
tion — Effect. Sec Tenancy Laws — U. P. Ten¬ 
ancy Act (1939), S. 49. (’52) 1952 RD (BR) 89 
(DB). 

-S. 59 — Female Zamlndar not Impleaded 

In appeal in suit under S. 59 — If a fatal 
defect. 

As a zamindar is a necessary party not only 
to a suit under Section 59 of the U. P. Tenancy 
Act, but also to an appeal in such a suit, 
failure to implead him would be a fatal defect. 
Thc failure to implead female Zamindar would 
not ccasc to be a fatal defect because she had 
only a limited interest. 1952 AWR (Rev) 34: 
1952 AU (Rev) 12: 1951 RD 268. 


9. Discretion of Board to convert appeal. 

-Ss. 59 and 63 — Case decided as one under 

S. 59 — Dispute really falling under S. 63 — 
Discretion of the Board to convert — Appeal 
defective — Gross negligence of the appellant 
thc cause — Board not bound to allow conver¬ 
sion at thc late stage. 1951 AWR (Rc v ) 234: 
1951 RD 247. 

~ b9, 61 and 63 — Board If can treat suit 

filed under Ss. 59/61 and decreed, as one under 
S. 63. 

Though a suit is filed under Ss. 59/61 of the 
Tenancy Act and decreed, the Board can treat 
it as one which ought to have been filed under 
Section 63 when the facts show that it really 
under that section. 1951 RD 74 (1): 1951 
A»\ R (Rev) 53. 


^ ~ Th * re 1S no dually efficncioi 
rchCf under U P. Tenancy Act, to plninti 
basing his suit for permanent injunction re 
training defendant from interfering with h 
possession on simple fact that he was in no 
session and that defendant has no right to di 

AIR 1000 AH P 67.f ^ ^ " 8771 ' S ' 56 11 
^[Overruled on another point in AIR 1962 A 

— -Ss. 60, 61, 63, 242 — Jurisdiction of Ch 

svas AU air •* 

3a?Vi f r Vhc n plaMff S ,i0 werc fi,C . d hc °zami! 

possession of the land — um c i. lter . ml 
clearly covered the m *hnt Section ( 

suit was barred from thi thercfore < « 

Court by Section 24? til C °^ lznncc of n Civ 

Cllon 242 ,nas much ns it arose on 
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of a cause of action in respect of which a relief 
for a declaration could be obtained from the 
revenue Court. Case-law discussed. 1953 All LJ 
399: 1953 All WR (HC) 414: AIR 1953 All 729 
(730) (Pr 11) (DB). 

S. 60 — Suit bv tenant for cancellation ol 
sub-lease on ground of fraud — Jurisdiction of 
Civil Court not barred bv S. 60 — Civil P. C. 
(1908), S. 9. (’52) 1952 RD (IJC) 197: 1952 All 
WR (HC) 201: 1952 All LJ 206: AIR 1952 All 
922 (922) (Pr 2). 

-Ss. 60, 180 — Suits for cancellation of lease 

— Civil Court alone is the proper forum — 
Civil P. C. (1908), S. 9. 1950 All WR 676: 1952 
All LJ 364: AIR 1950 AH 532 (533) (Pt A) (Prs 

4, 7). 

Ss. 60, 63 and -18ft — Suit under — De¬ 
creeing of the extent of the shares of parties — 
If Court acts beyond powers. 

It cannot be said that a Court if in deciding 
a T suit under Sections 60. 63 and 180 of the 
U. P. Tenancy Act decrees the extent of the 
shares of the parties it acts beyond the subject- 
matter of the suit. 1950 RD 192. 

SECTION 61 

-S. 61 — Jurisdiction of Civil Court — MR 

1949 All 257; AIR 1952 All 496. Overruled. See 
Tenacy Laws — U. P. Tenaev Act (17 of 1939), 

5. 60. AIR 1953 AH 729 (DB). 

-S. 61 — Sir plots of zemindar and sirdar 

of the village — Permanent lease to predecessor 
in-title of plaintiff at fixed rent — Nature of 
tenancy — Entrv in patwari papers — Effect. 
See Tenanev Laws — l 1 . P. Tenanev Act (1939), 
S. 59. 1952 AH LJ (Rev) 228. 

-Ss. 61 and 59 — Suit under — Previous 

decision of Civil Court upon tenancy rights 
operates as res judicata. See Tenancy Laws — 
U. P. Tenancy Act (1939), S. 59. 1952 All LJ 

(Rev) 30. 

-S. 61 — Board if can treat suit filed under 

S. 59/61 and decreed, as one under S. 63. Sec 
Tenancy Laws — U. P. Tenancy Act (1939), 
S. 59. 1951 All WR (Rev) 53. 

-S. 61 — Transfer of sir land by one co- 

sharer. 

Where only one co-sharer mortgages his pro¬ 
prietary right in the joint sir and no exproprie- 
tarv rights are claimed bv the mortgagor, the 
sir land continues to be sir of other co-sharers 
and the person admitted as tenant by the mort¬ 
gagee cannot acquire hereditary rights under Sec¬ 
tion 29. (’51) 1951 RD 30: 1951 A1I WR (Rev) 

OR 

SECTION 62 

-Ss. 62 and 59 — Suit under S. 59 in respect 

of several holdings — Parties not same — Suit 
is liable to be dismissed. See Tenanev Laws — 
U. P. Tenanev Act (1939), S. 59. (’52) 1952 All 

LJ (Rev) 11 (DB). 

-Ss. 62 and 59 — Single declaratory suit in 

respect of more than one holding — If the par¬ 
ties arc the same it is maintainable. See Ten¬ 
ancy Laws — U. P. Tenancy Act (1939). S. 59. 

1952 AH WR (Rev) 19. 

-S. 62 — Scope and effect of. 

Section 62 of the U. P. Tenancy Act docs not 
restrict the provisions of O. 1, R. 1, Civil P. C. 
but it extends it. It does not say that a single 
suit will not lie even if it is maintainable under 
O. 1, R. 1 unless the parties are the same. The 
onlv effect of S. 62 is that in a case where the 
parties are not the same, a sinele suit will not 
lie if it is not maintainable under O. 1, R. 1, 


Civil P. C. If it is maintainable under 0. 1, R. i, 
Civil P. C., S. 62 would not make it defective 

1951 All WR (Rev) 172: 1952 RD 193. 

SECTION 63 

--S. 63 — Suit for declaration — Powers and 

duties of Court — Subsequent events — If to be 
taken note of — Effect of passing of U. P. Act 
1 of 1951 — Court should take the subsequent 
legislation into consideration and refuse the 
decree. See Specific Relief Act (1877), S. 42 
AIR 1957 AH 719 (DB). 

-Ss. 63. 60. 61. 242—Jurisdiction of Civil Court 

— (Civil P. C. (1908), S. 9) — (AIR 1949 All 257; 
AIR 1952 All 496, Overruled). 

The suit was barred from cognizance of a Civil 
Court bv S. 242, since the relief sought lies in 
the Revenue Court. See Tenanev Laws — U. P. 
Tenanev Act (17 of 1939), S. 60. AIR 1953 All 
729 (DB). 

-S. 63 — Civil P. C. (1908), S. 9 — Suit for 

injunction respecHng khudkasht land — Jurisdic¬ 
tion of Civil Court. 

At the initial stage the Court is confined to the 
allegations in the plaint and has to accept them 
as correct. The position would be different at 
the later stage in the proceedings. See Civil 
P. C. (1908), S. 9. AIR 1952 AH 496. 

[Overruled in AIR 1953 All 729.] 

-Ss. 63 and 180 — Case under — Decree for 

declaration under S. 63 but order slaying relief 
for ejectment under S. 180 passed on 30-12-1949 

— Validity — Effect of B. O. No. 11791-11844/ 
Jud 1, Ex-116, D/-15-9-1949 — Tenancy Laws — 
U. P. Agricultural Tenants (Acquisition of Privi¬ 
leges) (Amendment) and Miscellaneous Provi¬ 
sions Act, 1950 (7 of 1950), S. 10. 

The contention that since the Additional Com¬ 
missioner slaved the relief of ejectment on the 
basis of B. O. No. 11791-11844 Judi. Ex. 116, 
D/- 15-9-1949; and as the decree for declaration 
amounts to a decision of the relief under Sec¬ 
tion 180, the decree was without jurisdiction, 
cannot be sustained. (’52) 1952 RD (BR) 161: 

1952 All LJ (Rev) 87. 

-Ss. 63 and 180 — Khudkasht of individual 

proprietor not of period exceeding two years 
when suit is brought — Proprietor does not be¬ 
come “khudkasht holder" as contemplated bv Sec¬ 
tion 180 (2) and cannot maintain suit under Sec¬ 
tion 63. (’52) 1952 RD (BR) 180. 

-Ss. 63 and 59 — The Board has the discre¬ 
tion to treat a case decided under S. 59 as one 
under S. 63. See Tenanev Laws — U. P. Ten¬ 
anev Act (1939), S. 59. (’51) 1951 RD 247. 

-S. 63 — Case decided as one under S. 59 — 

Dispute really falling under S. 63 — Discretion 
of the Board to convert — Appeal defective — 
Gross negligence of the appellant the cause — 
Board not bound to allow conversion at the late 
stage. Sec Tenanev Laws — U. P. Tenancy Act 
1939, S. 59. 1951 AH WR (Rev) 2M. 

-Ss. 63, 61 and 59 — Board can treat suit 

filed under Ss. 59/61 and decreed, as one under 
S. 63. when the facts show that it really falls 
under that section. Sec Tenanev Law’s — U- P- 
Tenancy Act, 1939, S. 59. 1951 AH WR (Rev) 53. 

SECTION 64 

-Ss. 64. 60 — Specific Relief Act (1877), Sec¬ 
tion 56 (i) — There is no equally efficacious 
relief under U. P. Tenancy Act, to plaintiff bas¬ 
ing his suit for permanent injunction restraining 
defendant from interfering with his possession on 
simple fact that he was in possession and that 
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defendant has no right to disturb it. See Speci¬ 
fic Relief Act (1877), S. 56 (i). AIR 1960 AH 573. 

- S. 64 — Injunction — Ignorance of prior ap¬ 
pointment of Receiver — Property In setting 
aside Injunction by the same Court when It be¬ 
came aware of It. 

When a Receiver had already been appointed 
and a temporary injunction is issued in ingor- 
ance of it, there is nothing wrong in the Court 
setting aside the injunction when informed of 
the prior appointment of the Receiver. 1950 RD 
129. 

18 M0I133S 

- S. 81 (2) — Suit for damages for cutting 

trees — Question of ownership arising on plead¬ 
ings jurisdiction of Civil Court, is not barred by 
S. 242. See Tenancy Laws — U. P. Tenancy Act 
(17 of 1939), S. 242. 1958 All WR (HC) 64. 

-S. 81 (2) — Tenant right — In a dispute 

between parties whether trees stood on the hold¬ 
ing or on the boundary S. 81 (2) would apply. 
The provisions of S. 288 (1) would not applv as 
the tenant right is not the same thing as a right 
of ownership of trees. See Tenancy Laws — 
U. P. Tenancy Act (17 of 1939), S. 288. 1958 A1I 

WR (HC) 64. 

SECTION 82 

- S. 82 (3) — Oral surrender with transfer of 

possession — Validity and effect. 

An oral surrender accompanied with transfer of 
possession is a valid surrender under S. 82 (3) 
of the Act although it is neither by sending a 
registered notice to the landholder nor by an ap¬ 
plication to the Tahsildar under S. 82 (1) or 84 
respectively. It has the effect of extinguishing 
the rights of the person surrendering under Sec¬ 
tion 45 fc) of the Act. 1952 AH LJ (Rev) 192. 

— -S. 82 Surrender by tenant accepted by 
Karinda of landholder — Landholder alone can 
?™JL d .|, he ¥ surrender and not the tenant. (’52) 
1952 AH LJ (Rev) 118: 1952 RD (BR) 171. 

P Plaintiff voluntarily surrendering 
land before Tahsddar — Plaintiff’s name order¬ 
ed to be expunged — Continuance of name bv 
patwari cannot be construed that plaintiff re- 

m: n m2 n R6 0S (BR) 0 j71. ' ,,2> 1952 A " U (ReT) 

miicfvf 2, ~ Surrende r of cx-proprietary tenancy 

whether n .\ favour of whole body of co-sharers, 
whether the person surrendering has right to 

Ersrfr* , tenanc V in whole or only a por- 
favour of he nnp 0t Hc , cannot surrender it in 

RD (BR) 168* ° f S6Vera co sharers - ( 52 * 1952 

W«.v 82 ^ 0udh . Renl Acf < 1886 >’ s - 20 ~ 

- Possession with 

~ Validity of q men ° f lenancy by ,en - 

JL wbo holds the mortgage of ten- 

landlord h in,i hS vi n ° pnv,tv of contract with the 
from acce D ,L h ^ Cann0t ’ therefore, prevent him 
WhereU, e ”2*'!“ 8 . "jwndw from his tenant, 
sion, delivery of 1S ni«„ aC - Ua physical posses, 
ingredient of j o r? 0ss ^? si0n - ,s an essential 

8i 3 WR D (^j a? RD 125 ’ Rel - on - ( ' 6I > Si 

77 AplieablUfy 1o grove-holder. 

deals with surrend* 6 V' R «‘ ^ en , ancv Act which 

applicable to a SvUlil tena ?«« h «i dinc is not 
AWR 159. Rrove-holder. 1051 RD 157: 1951 

SECTION 86 

qulslfes. 8 ^’ ^ Md ^ Abandonment — Re- 

nJ«torh r ood :;C r S S eo l io C „ Ul 88 a, ? 1 ^ JIT' ct 


template an intention of the tenant to sever the 
connection with his holding permanently and do 
not include a temporary absence from the neigh¬ 
bourhood. It cannot be said that there is an 
abandonment when the holding continues to be 
looked after bv a relative of the tenant and rent 
continues to be paid to tlie landholder. 1952 
RD 164: 1952 AH WR (Rev) 58: 1952 AH U 
(Rev) 79. 

SECTION 87 

-Ss. 87 (4), 88 and 183 — Scope. 

Where a tenant in possession is imprisoned 
and docs not leave any person in charge of the 
land responsible for payment of rent nor gives 
anv notice to the landholder about it hc will be 
presumed to have abandoned the holding under 
S. 84 (4). But landholder who enters upon a 
holding in contravention of the provision of Sec¬ 
tion 88 shall be deemed to have “ejected" the 
tenant otherwise than in accordance with the 
provisions of this Act within the meaning of Sec¬ 
tion 183. The tenant is therefore, entitled to the 
benefit of S. 19 of the Act 10 of 1947. 1952 RD 
(BR) 378: 1952 AH WR (Rev) 244: 1952 AH LJ 
(Rev) 276. 

-Ss. 87, 88, 88-A, 89 and 183— Abandonment 

— Presumption — When can be raised — Entry 
by landholder or non-landholder on abandon¬ 
ment — Difference In status. 

A tenant who ceases to cultivate the land and 
leaves the neighbourhood without leaving in 
charge of the holding a person responsible for 
the payment of rent as it may fall due and giv¬ 
ing notice to the landholder for the payment of 
rent, must be presumed to have abandoned the 
holding. Once the above basic facts are proved 
the presumption of abandonment must be raised 
and the consequences of abandonment must 
follow. 

In spite of the abandonment of the holding bv 
the tenant the landholder however, will not hav: 
the right to enter upon the land unless the pro¬ 
cedure of S. 88 is followed bv him. If hc docs 
enter upon the land without following the pro¬ 
cedure of S. 88, his entry will be questionable 
under S. 183, U. P. Tenancy Act. 

So far however, as non-landholders are con¬ 
cerned they are not encumbered with anv such 
responsibility as the landholder is. They can, 
therefore, enter upon the land and acquire such 
rights as the law may give them on a vacant 
holding. In other words, remedy or S. 88-A is 
barred to the landholder who has not complied 
with S. 88 but is permissible to non-landholder 
in spite of procedure of S. 88 not having been 
adopted bv the landholder. 1952 All LJ (Rev) 
263: 1952 RD (BR) 380: 1952 All WR (Rev) 188. 

——Ss. 87 and 88 — Absence of notice — Plcu 
of abandonmenl. 

The Provision of a notice by the landholder 
through the Tahsildar as provided for in S 88 
is a step to be taken by the landholder and the 
fact that such action was not taken by the land¬ 
holders will not prevail against a plea of nban- 

donment against the co-tenants. 1962 All LJ 
Inevi 259. 


S. 87 (1) and (4) — Abandonment of holdi 
Presumption of — Evidence of intention 
*n C * r ¥ c °£ ncction Permanently is necessary 1C 

m (RCV1 685 1952 RD ^3: 1952 AU WR (R< 

imT^. EvldiL: n ?t IZ Abandonment of ho 

holder - EIT«t ~ bSCnCC no,lcc 10 >" 

iJ\ { A« n 5 ce . ssarv . l . 0 prove that the tenant h 
(a) ceased to cultivate and ,£ 1 • 
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written notice to the landholder of such arrange¬ 
ment is also necessary but not indispensable. 

(’52) 1052 RD (BR) 104: 1952 All WR (Rev) 68: 

1952 All LJ (Rev) 79. 

-S. 87 (1) and (4) — Ceases to cultivate and 

leaves the neighbourhood — Docs not include 
temporary absence. 1952 RD (BR) 104: 1952 All 
WR(Rcv) 68: 1952 All LJ (Rev) 79. 

SECTION 88 

-Ss. 88 and 87 — Absence of Notice — Plea 

of abandonment — A notice bv the landholder 
through the Tahsildar is a step to be taken by 
the landholder and the fact that such action was 
not taken will not prevail against the plea of 
abandonment against the co-tenants. 1952 All WR 
(Rev) 188: 1952 All LJ (Rev) 259 :1952 All LJ 
(Rev) 275. 

-S. 88 — Abandonment — When cfTecllve. 

An abandonment of a holding bv a tenant docs 
not become complete and effective bv the mere 
recording of an order of the Tahsildar that the 
holding be treated as abandoned. It should he 
shown that after the abandonment either the 
zamindar himself entered upon the land or 
legally put some other tenant in possession or 
that it was held bv a third person adversely to 
both the zamindar and the tenant who had aban¬ 
doned. 1951 RD 162: 1951 All WR (Rev) 154. 

--Ss. 88 and 183 — Tenant committed to jail 

— Provisions of S. 88 not complied with — 
Landlord letting another into possession — Liabi¬ 
lity to be sued under S. 183 — Benefit of S. 19. 
Tenancy (Amendment) Act — If available. 

The entry of the landlord upon the land can 
be treated as unlawful and he can be sued 
under S. 183 bv virtue of S. 89. Sec Tenancv 
Laws — U. P. Tenancv Act (1939). S. 183. 1952 
All WR (Rev) 244. 

SECTION 88-A 1 

-Ss. 88-A, 87, 88, 89 and 183— Abandonment 

— Presumption — When can be raised —Entry 

bv landlord or non-holder on abandonment — 
Difference in status. See Tenancy Laws — U. P. 

Tenancv Act (17 of 1939), S. 87. 1952 All \\ R 

(Rev) 188. 

SECTION 89 

--Ss. 89, 87, 88, 88-A and 193 — Abandonment 

— Presumption — When can be raised — Entry 

bv landlord or non-holder on abandonment — 
Difference in status. See Tenancy Laws — U. P. 

Teancy Act (17 of 1939), S. 87. 1952 All WR 

(Rev) 188. 

SECTION 91 

-S. 91 — Object of S. 91 and Its Interpreta¬ 
tion — Charge levied on weaver for weaving In 
house — Charge amounts to cess and cannot be 
levied. 

The object of the Legislature in enacting Sec¬ 
tion 91. appears to have been to curtail the right 
of the zamindar to levy customary dues or 
services of a vague and uncertain nature. In 
interpreting this section it should be remembered 
that no suit can lie for the recovery of any cess 
which is levied in accordance with village custom 
unless it is sanctioned by the provisions of sub¬ 
section (2) of the section. ILR (19<>4) 2 All 294: 

1953 All U 636: AIR 1954 All 211 (212) (Prs 7, 
8, 9) (DB). 

SECTION 92 

_S. 92 — Compensation to be paid to inter¬ 
mediary — Assessment — Enhanced rate of rent 
required to be paid on grant of bhumidhari 


sanad — If to be taken into consideration. See 
Tenancv Laws — li. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 39 (1) (a). 

1959 All U 526. 

SECTION 94 

-Ss. 94 and 180 (2) and 244 — Declaration 

under S. 180 (2) — Assessment of rent under 
S. 94. 

It is open to the trial Court to assess rent 
under S. 94 of the Act while giving a declara¬ 
tion under S. 180, sub-clause (2). 1949 RD 83; 

1913 RD 480, Dist. (’52) 1952 All U 177: AIR 
1953 All 236 (238) (Pt C) (Pr 13). 

-S. 94 — Powers of lambardar to act on 

behalf of other co-sharers are confined to land 
as defined in the Act — It docs not extend to 
land let out or held for building purposes. Sec 
Tenancy Laws — U. P. Tenancy Act (1939), Sec¬ 
tion 3 (10). 1951 All WR (HC) 84. 

-S. 94 — Rented grove — Land ceasing lo be 

grove — Fixation of Rent. 

On the land ceasing to be grovcland the right 
of a grove-holder cannot be enjoyed bv a per¬ 
son who becomes a hereditary tenant of such 
land. He can have the rights and liabilities of 
a hereditary’ tenant not of a grove-holder. Hence 
the rent to be fixed under S. 94 is not the rent 
that the grove-holder was liable to pay so long 
as the land retained the character of a grove. 
1951 All WR (Rev) 84: 1951 RD 77. 


SECTION 100 

-Ss. 100 and 59 — Jurisdiction — Civil and 

Revenue Court — A suit for declaration is es¬ 
sentially of a civil nature, and not of the nature 
of a suit specified in the Fourth Schedule of 
U. P. Tenancv Act — Revenue Court has. there 
fore, no jurisdiction in respect of such suits. Sec 
Civil P. C. (1908), S. 9. 1960 AJ1 U 676. 

SECTION 113 < ' 1 

- S. 113 — Suit for commutation of rent — 

Dismissal of, on account of Ignorance of sanc¬ 
tioned rates — Decision does not operate ns res 
judicata — (Civil P. C. (1908), S. 11). 

A cause of action under S. 113 is a rcrurring 
cause of action and the tenant cannot be pre¬ 
vented from getting his grain rent C0T ™31 u *fo '1 
he has failed before. (’52) 1952 All WR (B c 'l 
122: 1952 RD (BR) 189. 

SECTION 117 

-S. 117 — Applicability — Existence of — 

Agreed rale of rent — Effect. • 

Where there is an agreed rate of rent in ex¬ 
istence between the landlord and tenant, tnc 
limitation to such enhancement as is laid down 
in S. 117 of the Tenancy Act should applv irres¬ 
pective of whether the tenant is a tenant or a 
grantee of favourable rent. 1951 RD 2/2: 19o 
All WR (Rev) 12. , . „ . 

SECTION 119 _i i 

-Ss. 119 and 194 — Agreed rent between land¬ 
holder and tenant or grantee at favourable rent 

— Enhancement of rent — Limitations in • 
lion 119 apply. Sec Tenancy taws — .u. r. 

Tenancy Act (1939). S. 194. ( ol) 1951 RD 27- 

SECTION 142 

_Ss. 143 and 183 — First suit under S.'l42 

treating defendants as sub-tenants "T 

Second suit under S 183 treatmg defendants as 
persons admitted to holding bv Zamindar other 
wise than in accordance with provisions of law 

— Plaintiff held was not estopped from bringing 


TENANCY LAWS — U. P. TENANCY ACT (1939), S. 148 


suil under S. 183 — Evidence Act (1872), S. 115. 
(’52) 1952 RD (BR) 251: 1952 All LJ (Rev) 128. 

SECTION 148 

_S. 148 — Plaintiff's case neither against ten¬ 
ants nor for recovery of rent — Section 148 not 
attracted. 1965 AH WR (HC) 461: 1965 All LJ 

777. . 

—S. 148 — Defendant executing qabuliyat in 

favour of plaintiff — Defendant is estopped 
under S. 116 of Evidence Act from challenging 
that plaintiff is his land-holder entitled to receive 
rent from him. Sec Evidence Act (1872), S. 116. 
1952 All U (Rev) 329 (DB). 

SECTION 167 

■-S. 157 — Scope and applicability. 

Section 157 only safeguards rights of a tenant 
against ejectment by some ‘procedure’ other than 
the provisions of the U. P. Tenancy Act. It does 
not apply to a case where a person has not res¬ 
orted to the provisions of law at all for eject¬ 
ment, but has taken possession of some land by 
force. Taking possession by force is outside the 
purview of a ’procedure' for ejectment. 1964 AU 
WR (HC) 255. 

SECTION 160 

-Ss. 160 (3) and 180 — Penal Code (i860), 

Ss. 103, 147, 148. 304, 323 and 325 — Right ol 
private defence of property — Rioting — Each 
party charging other as aggressor — Title legally 
with accused under decree had right of private 
defence. See Penal Code (I860), S. 103. 1953 

Cri U 717: AIR 1953 All 327. 

SECTION 161 

-S. 161 ( 2 ), Proviso 2 (added by Act 10 of 
1947) — Scope — Mandatory nature of. 

According to the fresh proviso to S. 161 (2) 
of the Tenancy Act added bv S. 13 of the U. P 
rcnancy (Amendment) Act, 10 of 1947. the notice 
to a tenant shall be served through registered post 
acknowledgment due. Its provisions, are manda¬ 
tory. Courts have no justification to ignore the 
existence. 1951 RD 278: 1952 All WR (Rev) 9. 

V 7 .®’ ^ — Tenant ejected In 

S P r da s. Ce i 83 h ^ Ma,n,alnab,Il *y stilt 

* *5* by th ? tcnant under s - m > for reco- 

suSLi p °? sess, ° n ^e landholder cannot 

fraud d AnvT K h - C P ^r UfT - is able t0 esla blish 
[£. c technical defect in the service of no. 

hut » S * V 51 T uld amoun t to an irregularity 
Ini" • , to A J/aud so as to render the proceed¬ 
ings void. 1951 RD 32: 1951 All WR (Rev) 32. 

SECTION 163 

Waifd l fL7i Sui S undcr S ’. 163 can be hied only 

‘965 Ah 

Act {10 M.I 27 - &eiidcd n . d sTcr. 

session 1 ® 3 ~ He still persistinR in pos- 

session and hence again ejected by action under 

right i^ ?CTS0T l , n j l an oeettpant and has no 
(Bev) M: be la 52 n RD'(BR) m S 2? ' 1952 AU U 
'^ C d 16 L7n t Ei£C, f; Cnt nroceedinRs aRainst 


S. 183 — Maintainability — Civil P. C. (1908), 
O 32 R 3. 

As 'the’ minor was not properly represented in 
the proceedings the order of ejectment was 
without jurisdiction and void and therefore, the 
suit under S. 183 was maintainable. 1051 All WR 
(Rev) 9. 

-Ss. 163 to 165 — Object of. 

The provisions of Ss. 163 to 165 of the U. P. 
Tenancy Act have been enacted for the purposes 
ol' securing speedy recovery of rents of Zamin- 
dars from the tenants. They were never intend¬ 
ed to be utilized for purpose of securing their 
ejectment. 1950 RD 122: 1951 All WR (Rev) 3. 

-Ss. 163, 165 and 171 — Application under 

S. 163 — Suit for ejectment under S. 171 filed 
simultaneously — Order lor ejectment passed 
under S. 165 (1) during pendency of suit — Sub¬ 
sequent withdrawal of suit — Held landlord was 
entitled to simultaneous proceedings — Order for 
ejectment under S. 165 (1) cannot become 

illegal on ground that landlord had treated 
defendants as tenants by continuing suit. 1950 
AU WR (Rev) 12: 1950 RD 194. 

-S. 163 — Nature of proceedigs under — 

Object of the Legislature. 

Proceedings under S. 163 were enacted as a 
special procedure for the express purpose of en¬ 
abling zamindars to collect and realise rents ex¬ 
peditiously. The intention was not to secure 
ejectment of tenants from their holdings for the 
benefit of the zamindars. 1950 RD 194: 1950 All 
WR (Rev) 12. 

-S. 163 — Suit under — Jurisdiction of 

Tohslldar — Plea of land being under water. 

Where in a suit under Section 165 the ten¬ 
ants in the first instance admitted the tenancy 
but later on pleaded that the land was undci 
water, the plea does not in any way affect the 
jurisdiction of the Tahsildar and the ejectment 
would not be illegal. 1950 RD 133. 

. : • ». f 

SECTION 164 

~ Ss * * 64 ’ 163 « 165 — Object of — The provi¬ 
sions of Sections 163 to 165 have been enacted 
tor the purposes of securing speedy recovery ol 
rents ot Zamindars from tenants. They were 
not intended for securing their ejectment. See 
tenancy Laws — U. P. Tenancy Act (1930) 
S. 163. 1951 AWR (Rev) 3. ' h 

SECTION 165 

flkht* Jo 41 1 Applicability — Landholder 
taking back possession In restitution — Depo- 

tlon L a vS t . dUC o Ub , SE , qUenl undep lh « sec! 
Uon Val * d * l y Period of one month In sub- 

Sec/ion V 44 S r S? r P j^ 1 “Application under 
section 144, C. P. Code — Nature of. 

nlSL application f?r restitution is not an ap- 
plication for execution of a decree- the or do, 

twtfn Sectlon , 144 ^stored the status quo and 

165 ,« iBi 
in one month of that date will not avail. “ h 

ord F e U r r ' h for e&tmen" wa ‘"L? 0 "" 1 , res.orinR the 

aESSS SSVf ftS 

au ifTsy vr 

I • ^ 1 • • I 

are maidat/^ De^sa" Provisions 

very o! possirfon ^ Effect ™ bcfope deU * 
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In case of default bv the tenant to pa\ 
arrears of rent and the instalments falling due 
bv 31st of Mav, the Tahsildar is hound under 
subsections (1) and (2) of Section 165 to 
make an order for ejectment. Where however 
the dues are deposited before the delivery of 
possession either or after the ejectment order, 
the order must be cancelled. 1951 RD 107: 
1951 An WR (Rev) 78. 

- Ss. 165. 164. 163 — Object of — The provi¬ 
sions of Sections 163 to 165 have been enacted 
for the purposes of securing speedy recovery of 
rents of Zamindars from tenants. They were 
not intended for securing their ejectment. Sec 
Tenancy Laws — U. P. Tenancy Act 11939). 
S. 163. 1951 AWR (Rev) 3. 

SECTION 168 

- S. 168 — Proceedings under —Act repealed 

bv U. P. Urban Areas Zamindari Abolition and 
Land Reforms Act — Effect — Person not ac¬ 
quiring status of sirdar — Proceedings can be 
continued — Section 200 of U. P. Act 1 of 1951 
no bar — Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act 1950 (1 of 
11951), Ss. 200. 209. 210. 1965 All WR (HC) 381: 
1965 All LJ 645: ILR (1965) 2 All 383. 

- S. 168 — Application — Forum for — Ap¬ 
plication has to be made in trial Court and not 
in executing Court. AIR 1945 All 238. held 
overruled bv 1956 All U 704. 1965 All WR 
(HC) 381: 1965 All LJ 645: ILR (1965 ) 2 All 
383. 

- S. 168 — Order under — Not a proceeding 

under Section 47. C. P. C. — Appeal against, 
not maintainable — Civil P. C. (1908), S. 47. 

1965 All WR (HC) 381: 1965 All U 645: ILR 
(1965) 2 All 383. 

-S. 168 (1) — Application under when to 

be made. 

The words of Section 168 (II clearly show 
that it was not the intention of the legislature 
that a decree holder should exhaust all reme¬ 
dies in execution before making an application 
under Section 168 . 1954 All LJ 361: 1954 All 

WR (HC) 359: AIR 1954 All 651 (651) (Pr 3) 
(DB). 

- Ss. 168. 181 — Ejectment decrees or orders 

passed under Oudh Rent Act. Section 61 — 
Relevant provision in Act 17 of 1939 could be 
enforced. Section 68 is a continuation of the 
special provisions for ejectment for arrears 
contemplated by Sections 163 and 165. It docs 
not cover orders or decrees already passed bv 
competent Courts. See Tenancy Laws — U. P 
Tenancy Act (1939). S. 181. ('51) 1951 RD 270. 

SECTION 170 

- S. 170 — Right under S. 45 extinguished — 

Landlord obtaining possession — Objection by 
tenant under Section 47. Civil P. C. Aboli¬ 
tion of Zamindari — Effect — Remedy of ten¬ 
ant _ Held. landlord cannot be dispossessed 
under Section 47, Civil P. C. — Tenancy Laws 
_ UP Abolition of Zamindari and Land Re¬ 
forms Act (1 of 1951), S. 232. 1961 AH WR 

(HC) 597. 

SECTION 171 

_S. 171 — Several tenants ejected under 

<; i 7 i — One of them can claim reinstatement 
under Section 27 of U. P. Tenancy (Amend¬ 
ment) Act (10 of 1947). See Tenancy Laws — 
U p Tenancy (Amendment) Act (10 of 194/). 
S 27. 1952 All LJ (Rev) 282 (DB). 


-Ss. 171 and 27 — Suit for ejectment undci 

Section 171 — Tenant surrendering land to 
Zamindar in lieu of compensation before decree 

— Tenant not entitled to benefit of S. 27. See 
Tenancy Laws — U. P. Tenancy Act (1939), 
S. 27. (’52) 1952 All LJ (Rev) 23. 

-S. 171 — Houses standing on small areas 

are "improvements” within Section 3 (8) (i) of 
the Act — Houses standing when applicant was 
ejected under Section 171 — Applicant entitled 
to reinstatement over entire holding. See Ten- 
anev Laws — U. P. Tenancy (Amendment) Act 
110 of 1947), S. 27 (1). (’52) 1952 RD (BR) 

241. 

-S. 171 — Wrongful dispossession under 

Section 183 — Proceedings under Section 171 
pending — A plot therein sold in execution ot 
decree of arrears of rent — Purchaser obtain¬ 
ing delivery — Zamindar securing dakhal of 
the plot — Ostensible ground of decree under 
Section 171. 

It was the landlord who brought to sale the 
property purchased bv the plaintiff during the 
pendency of proceedings under S. 171. so he is 
estopped from taking advantage of Section 52, 
of T. P. Act (lis pendens). See Tenancy Laws 

— U. P. Tenancy Act (1939), S. 183. (’52) 1952 
RD (BR) 164. 

-S. 171 — Suit under S. 183 — Ejectment 

order in a suit under S. 171 — Legality can be 
gone into by the Court. See Tenancy Laws — 
U. P. Tenancy Act (1939), S. 183. (’51) 1951 

RD 260. 

SECTION 172 

-S. 172 — Reinstatement of ejected tenant 

— Planting of trees by tenant admitted In the 
meanwhile — Cutting of those trees by that 
subsequently admitted tenant. 

It cannot be held to be an act detrimental to 
the holding as contemplated bv Section 1 ~2 of 
(he U. P. Tenancy Act. 1952 RD 96: 1952 ALJ 
(Rev) 108: 1952 AWR (Rev) 101. 


SECTION 175 


-S. 175 — Amendment of S. 19 — Effect 

_ ■ I ■ 1 ! 1 mi? - 


— No real change in substantive _ law 
nended section applied to pending c,cclme " 
ocecdings under Section 175 T“ He, “’ 
els, that provisions of amended S. 1J ''5' 
bstantially complied with in the case ace 
•nancy Laws — U. P. Tenancy Act (17 01 

39) (as amended bv a« C wi» 0 (Hn ii 

19. 1963 All U 343: 1963 All WR (HC) 297- 

63 SCD 593: (1963) 2 SCJ 288: (1963) 3 SCR 

4: AIR 1967 SC 732. . , 

-Ss. 175, 183 - Suit for ejectment under 

ction 183 bv sub-tenants — Sub tenant hab 
r ejectment under Section 1/5 — Proviso 
ction 183 was attracted and suit coidd not Do 
creed. See Tenancy Laws — l. P. Tenancy 
t (1939), S. 183. 1965 AH U 290. 

—Ss. 175 and 295-A - Decree for ejectment 
ider S. 175 against sub-tenant — p e“ de “ej . 
cond appeal in High Court — ^. P- Amen^ 
ent Act (10 of 1947) introducing S. 295-A 

The* sub-tenant cannot be ejected for » 
•riod of 5 years. The defendant did not be 
,mc a trespasser on the passing of a deerc^ 
r ejectment particularly when that decrce ,. 

,t become final and his status was pend.nC 
•vision bv the High Court in second appeab 
152 RD 44: 1952 ALJ 51: AIR 1953 All 

►17) (Pts A, B) (Prs 7, 8) (DB). . 

—Ss! 175 and 183 - Tenant ejected under 

175 — Proper remedy — Appeal or re' 1 
- Suit under Section 183 - Not maintainable. 
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The remedy of a person evicted in proceed¬ 
ings under S. 175, lies by way of appeal or 
revision and no fresh suit under S. 183 of the 
Act will lie. 1952 AU (Rev) 234: 1952 AWR 

Rev 209: 1952 RD 286. 

.—Ss. 176 and 178 (2) — Proceedings for 

ejectment under Section 175 before Tahsildar 
— No objection raised bv defendant that he 
had acquired hereditary right and could not be 
ejected ■— Ex-parte decree for ejectment passed 
by Tahsildar — In absence of objection. Tahsil¬ 
dar held was quite competent under Section 178 
(2) to pass decree for ejectment. (’52) 1952 All 
U (Rev) 162: 1952 RD (BR) 211. 

-Ss. 175, 183 — Ex parte order for eject. 

ment under S. 175 — Subsequent suit under 

S. 183 questioning the propriety of the order — 
Provisions under S. 19 — Effect of — Failure 
on the part of landholder to mention the local 
rales paid by him — If constitutes fraud. 


The omission to mention such particulars in 
the application under Section 175, conslitulcs 
merely a silence as to facts, which does nol 
constitute fraud on the part of the sir-holder as 
defined in the Contract Act. 1952 RD 211: 1952 
ALJ (Rev) 152: 1952 AWR (Rev) 214. 


—Ss. 175 and 183 — Order of ejectment 
under S. 175 — Order in accordance with law 
and found not without jurisdiction or invali¬ 
dated by fraud — Suit by ejected person under 
Section 183 — Acquisition of hereditary rights 
on ground of sir-holder paying more than 

*°. cal ra,c ( '°u)d not be pleaded 

(52) 1962 All LJ (Rev) 152: 1952 RD (BR) 211. 


. S ®* 183 — Ejectment under S. 175 

and Dakholdehanl following it — Absence of 
notice to tenant — Suit by tenant under S. 183 
— Maintainability. 


It is merely an irregularity and does r 
amount to fraud which entitles a party to ma 
sl J ,t I . und er Section 183. The remedy 

eiertmpnf 1 1 !\* e,linc lhe ex Parte decree 
(W las* * n ii wd 1V /£ v . of b° ssessi °n sol asii 

VM (BR" M! 1952 A " U ,R< 

*7- C ! aim of defendants to be gro^ 
be ei^cfp?i eC ? VC i “ Defendants held liable 
Ap. ; See Tenney Laws — U. P. Tenan 
A 1 (17 of 1939), S. 31. 1952 RD (BR) 350. 


with law 75 ’ ~ Ei( £ ,menl in accordn 

lion 176 ~^ Vh . at ls - Ejectment under 5 

provisions of SecS mnT*™-' wUh A 

with law oecuon * 1/5/178 is in accorda 

not be recmlrPs? SSeS i 10n Undcr Scction 183 c 

See Tenlncv T o! Un es , s , ,( raud is establish 
S - 183 Bl. fliPl* U RD fBR)”Tl'« ACt ll9: 


Position ‘of’ — fflu* T o r^. m °L,. ,MUnd "' 

fore the U nof- mus r t be rc « ard ed as tenant 

acquired ?;jbi nR ? f , lhe Act < 17 °f 1939) ha 
tion 29 -a S S tK f bercd,larv tenant under 
him is 9 onll the ; e , fore a Person holding ui 
under s i*,?' tcnant ,iablc lo be eje 
Tenancy Laws 1 U £ on -° ccu P anc v tenant. 
S - 3 <*- m v t Act (U 

Person 'all.. V 1 ®*! 111 . 11 ' <® ejectment under 

is is n ^ 


anev tenant and so liable to ejectment under 
Section 175 of the U. P. Tenancy Act. 1951 
AWR (HC) 643. 

SECTION 177 

-S. 177 — Technical defect in service of 

notice — It is only irregularity and does nol 
amount to fraud so as to render proceedings 
void. 1952 All LJ (Rev) 234: 1952 All WR (Rev) 
209: 1952 RD (BR) 286. 

-S. 177 — Irregularity in service of notice 

does not amount to fraud — (Contract Act 
(1872). S. 17). 1952 All LJ (Rev) 152: 1952 RD 
(BR) 211. 

SECTION 178 


-S. 178 — Proceedings for ejectment undcr 

Section 175 before Tahsildar — Ex parte decree 
for ejectment passed in absence of objection. 
Tahsildar was competent under S. 178 (2) to 

pass decree for ejectment. See Tenancy Laws 
— U. P. Tenancy Act (1939), S. 175. (’62) 1952 
RD (BR) 211. 


SECTION 180 


SYNOPSIS 

(Tenancy Laws — U. P. Tenancy Act 
(17 of 1939). S. 180.) 

1. Applicability and scope. 

2. Decree under. 

3. Acquisition of right by prescription — Sub- 

s. (2). 

4. Assessment of rent — Sub-s. (2). 

5. Effect of amendment — Pending proceed¬ 

ings. 

6. Explanations I and II — Applicability. 

7. Jurisdiction of Civil Courts. 

(A) Revenue Courts. 

8. Limitation. 

9. Miscellaneous. 


• miU SCUpe 


# S. 180 — Scope — “Taking and retaining 
possession’ -- Meaning of - Possession under 
order under S. 146, Cr. P. Code - Nature of - 

coaolml s° list ,or - (Cr ' * 

Under Section 180, a person entitled to ad. 
mit another to a plot of land can file a suit in 

dpfend' Cr »hf> ’? c ' cct him - Thc tatter can 

m ^ha. ll bn ? n i y 0n lwo eronnds * namely, 
(1) that he has taken possession or retained 

possess.on of the said plot with thc conscn of 

li °; H mer: ; nd that he took possession 0 ! 
retained possession in accordance with the 
pro^sions of law for lhe time being in force 
The dichotomy between taking and retaining 

Y 'different 3 

a' land X^° ST" 

l,rov. s ,°n s of the low white the word "retaining 

wilh LVZZ 1 

quently retaining thc same illegally a l ubs S 
Cr° n p CchIp ° f n Moffislralc under Sectionals 
of the C rights n 0 f C ?S rd to Possession irrespective 
person to resist thn ,,?n rt,C ^ can , not . enable n 

(HC) AC ^. B ifl n 59 n A,i gf a aS U S mT Alf°WR 
1959 CHll fi y o 1960 All Crl R 337, 

jpm TK 


76 


TENANCY LAWS — U. P. TENANCY ACT (1939), S. 180, Note 1 


casual or occasional cultivation — Suit is enter- 
tainable as Section 180 (11 applies to anv ‘land' 
irrespective of right which may or may not 
accrue in it to person in occupation, if no suit 
is brought against him. 1965 All LJ 70: AIR 
1965 All 514 (516) (Pt C) (Pr 10). 

-S. 180 — Applicability — Land — Ingredients 

of. 

In order to make the provisions of S. 180 
1'. P. T. A. apply the following arc essentials:— 
(1) The suit must be in respect of a plot of 
land. (2) It must be filed by a person entitled 
to admit the defendant to occupv such plot. 
(3) The occupation of the defendant must be 
otherwise than in accordance with law. (4) The 
suit must be filed within the period of limita- 
lion prescribed. In order to be land it must 
first be a land which is held for growing of 
crops or as grove land or for pasturage, and 
secondly, it must not be a land which is oc¬ 
cupied by buildings or appurtenant thereto other 
than building which are improvements. The 
land contemplated bv Section 180, is the land 
which is agricultural in nature and is either 
let out or is meant to be let out to or held by 
a tenant. Land to which somebody cannot be 
admitted as a tenant, even though used for the 
purpose of a grove, would not be land within 
the meaning of S. 180. AIR 1953 All 85 (FBI, 
Rel. on. 1965 All WR (HC) 161: 1965 All LJ 

777. 

9-S. 180 — Tenancy Laws — Z. A. and 

L. R. Act, Ss. 209. 231 (2). 240-A — Failure to 
bring suit under Section 180 prior to 1-7-1953 

— Effect of — Adhivasi is not a tenure holdei 

— Rights of bhumidhar and Adhivasi— Distinc 
tion between — Liability of adhivasi to eject 
ment arising under Section 180. Tenancy Act — 
Rhumidar filing suit under Section 209 of Z. A. 
and L. R. Act — Suit must fail — Scope of 
Section 231 (2), indicated. See Tenancy Laws 

— U. P. Zamindari Abolition and Land Re¬ 
forms Act (1 of 1951), S. 209. AIR 1964 All 213 
(FB). 

[Overruled in AIR 1968 SC 466.] 

-S. 180 — Adverse possession— Usufructuary 

mortgage of occupancy holding — Nature of 
mortgagee’s possession — Mortgagee is not a 
trespasser though mortgage is void — S. 180, 
U. P. Tenancy Act (17 of 1939) not applicable 

— Ejectment can be made bv Civil Court. Sec 
Limitation Act (1908), Art. 144. AIR 1963 All 
535. 

-Ss. 180 and 183 — Applicability — Ten¬ 
ancy at fixed rate — Alienation bv widow — 
Suit for possession bv reversioner against 
alienee after widow's death — Civil Court’s 
jurisdiction — The suit is maintainable in 
.Civil Court and is not barred under S. 180 and 
S. 183. See Civil P. C. (1908), S. 9. AIR 1958 
AH 500. 

-S. 180 (1) — Applicability — Conditions. 

In order that Section 180 of the U. P. Ten¬ 
ancy Act, mav be attracted it must be shown 
that on the dale of suit the retention of posses¬ 
sion was without the consent of the person 
entitled to admit. AIR 1958 All 500 (501) (Pt C) 
(Pr 13). 

9-S. 180 (before amendment in 1947), S. 3 

(23) — ‘Tenant’, ‘sub-tenant’. 

A sub-tenant would be included within the 
meaning of the word ‘tenant’ for the purposes 
of the Act unless a contrary intention appears 
from the context where the word is used. There 
is nothing in the wording of Section 180 or in 
the context in which the word Tenant has 


been used to indicate that the word ‘tenant’ 
does not include a sub-tenant. ILR 22 Luck 48- 
AIR 1947 Oudh 104: 230 Ind Cas 2 (FB), Ove r i 
ruled. 1957 All LJ 928: 1927 All WR (HC) 876- 
ILR (1957) 2 All 275: AIR 1958 AH 403 (404) 
(Pt A) (Pr 3) (FB). 

•--S. 180 — ‘‘Otherwise than .... In 

force" — (Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (I of 1951) 
8 . 20 ). 

The Zamindari Abolition Act is a part of the 
law for the time being in force. A defendant to 
a suit filed under Section 180 is not therefore 
debarred from contending that he is entitled to 
possession of the land in suit in accordance 
with the provisions of that Act. Jngannath v. 
Board of Revenue. U. P., 1955 All LJ 276: 1955 
All WR (HC) 297: ILR (1955) 1 AH 611: AIR 
1955 All 432 (435) (Pt D) (Pr 16) (FB). 

-S. 180 (as amended in 1947) — Suit bv 

grove-holder against trespasser — S. 180 ap¬ 
plies. AIR 1955 NIC (All) 5493. 

-S. 180 — Suits for cancellation of lease if 

governed bv Rule. Is covered bv Section 180 
read with Section 242 and Rule 4 (2) (v). Sec 
Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Rules (1952), R. 4 (2) (v). 
AIR 1955 NUC (AH) 4453. 

-S. 180 (2) — Sub-section comes into opera¬ 
tion when suit can be brought under S. 180 but 
it is not brought — Suit not maintainable — 
Sub-section docs not apply. AIR 1955 NEC 
(AH) 2017. 


-Ss. 180 and 240 — Suit under S. 180 — 

S. 246 applies to such suit. AIR 1955 NUC (AH) 
2017. 


-Ss. 180, 44, 198 and 242 — Suit by munfi- 

dar for possession — (C. P. Code (1908), Sec¬ 
tion 9). 

Section applies to a suit brought bv a muafidar 
for possession against the defendants on the 
ground that they were trespassers who had taken 
possession of the land during his absence. The 
section being in general terms and not confined 
to hereditary tenants, its application to the suit 
will not be excluded bv section 198. 1953 AH WR 
(HC) 731: 1954 U 38: AIR 1954 All 355 (356) 
(Prs 4 to 7). 

-S. 180 — Applicability — Plaintiff claiming 

possession alleging unlawful ejectment by defen¬ 
dant. 


Where the onlv allegation is that the defen¬ 
dant has unlawfully ejected the plaintiffs from 
tossession and there is no allegation of the 
lefendant claiming to be a tenant, it is not a 
asc which falls under Section 180 of the Ten- 
incy Act and consequently Section 242 of the 
let would not opplv and the Civil Court will 
lave jurisdiction to trv the case. 19o2 AWH 
HC) 64: AIR 1953 All 733 (733) (Pr 7). 

|-Ss. 180, 206 (e) and 183 — Applicability 

- Suit for possession of grove land — Cause 
>f action arising before repeal of Tenancy aci 
> y U. P. Zamindari (Abolition and Land «e- 
orms) Act — Court having jurisdiction 
Tenancy Laws - U. P. Zamindari < A1 johtion 
ind Land Reforms) Act (1 of 1951). Ss. l9 and 
109) - (Tenancy Laws - U. P. n Q d ™ 

Abolition and Land Reforms) Order (1952 , 
>aras. 2 and 5) - (Civil P. C. (1908). S. «>. 

ice Tenancy Laws - U. P Tenancy Act (17 

>f 1939), S. 183. AIR 1953 AH 85 (FB). 

-S. 180 _ Applicability — Ejectment 


o! 


’espasscr by grove-holder. . 

A grove-holder dispossessed bv a lres P“J*J 
annot seek ejectment of such trespasser under 
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cpclion 180, his remedy is only bv a suit in 
Chil Court. 1951 RD 226: 1952 AWR (Rev) 95, 

_180 (as amended by Act 10 of 1947) — 

Scope — Suit under — Right of — Tenant of 
sir land. 

A tenant of sir land cannot maintain a suil 
under Section 180 of U. P. Tenancy Act as he 
cannot sublet his holding (See S. 39 (2) ). 1952 
AU (Rev) 217: 1952 RD 151. 

-S. 180 — Right to sue under — Tenant of 

Sir land. 

A tenant of Sir is not entitled to maintain a 
suit under Section 180 and this position has 
not in any way been affected or altered l>v Sec 
lion 180 of U. P. Tenancy (Amendment) Art, 
1947. 1952 AWR (Rev) 37: 1952 RD 17: 1952 

AU (Rev) 7. 

-S. 180 (as amended In 1947) — Suit under 

— Necessary parties. 

The law under the amended Section 180 does 
not make all the co-sharers in a mahal neces¬ 
sary parties to the suit. Unless it is shown that 
they have something to do with the disputed 
land, it is wrong to assume that they are neces¬ 
sary parties. 1951 AWR (Rev) 61: 1951 RD 9. 

-S. 180 — Several trespassers — Single suit 

lo eject — If prohibited. 

There is nothing in the law as Section 180 of 
the Tenancy Act reads prohibiting a landholder 
from bringing a single suit against a number of 
trespassers. 1951 AWR (Rev) 61: 1951 RD 9. 

“—Ss* 180 and 183 — For a suit under Sec. 
tion 180 or Section 183 an allegation of ‘title' 
to the land either as owner, or tenant or other- 
Jias to be made. 1951 All LJ 290: ILR 
(1951) 2 All 568: AIR 1050 AU 407 (409) (Pt D) 
(Pr 11) (DB). * ' 

2. Decree under. 

IT 180 — Suit of ejectment under — 
Decreed — Appeal against the decree — Par- 
ties to Formal parlies — Non-impleadmenl 
of parties not disclosed in the decree — Effect 
u Pe j* n - ot ^ on<lered incompetent and can- 
dlsm . ,ssed as such - Appellate Court 
should exercise ds powers under O. 41, R. 20 of 
V* r. U 3ec Tenancy Law — UP Tpmnrv 
Act (1939), S. 59. 1965 All WR 640 * 


.. '* — Scope — Decree under — Execu- 

7" The decree under Section 180 of the 
Act, to the extent that if granted damages and 

HnPc We n » C0StS «‘ s 1 , sti ! 1 executable. The proviso 
sa ? i 11 decrees and orders shall be 

s - «• 4,h Pro 


t ra 'r’ 180 ~~ Suj 1 by permanent lessee and his 

found uL !° e o Ct a tres b asser — Transfer 
l lega ! — Permanent lessee entitled lo a 
decree in eiectment. 1952 AU (Rev) 144. 

a- 0 "7, Dccree ejectment under S. 84 
or 44, Agra a Tenancy > Act - Whether one under 

Ac/10 « A cSP ,Icab ”J ly of Seclion 27 of U. P, 

1 ? 47 — Tenancy Laws — U. P. Ten- 
oncy (Amendment) Act (10 of 1047), S, 27. 

♦Kot decree under Section 86 for a matter of 

TpnL eVen A 0ne under Action 44 of the L?a 

Section 7 180 1 HV 6 taken to be one under 

Wi.51 li T «vfisf 11 “ 51 RD 

foTfiectment °i ie °^ se Y er , al co -sbarcrs 

ment JSL- iSVM of f 1947 
co-sharer^coufd "S' h” the Rr £ und that ° n ' 

amended secHon • Such s U il under 

•ha, pWS'XuU Kven\„Z^ t u„T”o' 


prove that he could sue alone as the agent ol 
all the co-sharers. (’51) 1951 RD 195 (2) (196): 
1951 All WR (Rev) 184. 

3. Acquisition of right by prescription — 

Sub-s. (12). 

-S. 180 — Mortgage with possession of oc¬ 
cupancy holding — Suit for possession of land 
mortgaged by mortgagor — Cause of action 
for such suit — Possession of mortgagee when 
becomes unlawful. 

The cause of action for recovery of posses¬ 
sion accrues on the mortgagor's demand for 
possession upon payment of the mortgage- 
inoncv and refusal thereof by the mortgagee. 
The possession of the mortgagee does not be¬ 
come unlawful so long as the amount due to 
him has not been offered. The mortgagee ac¬ 
cordingly never becomes liable to ejectment 
under Section 180 of the U. P. Tenancy Act 
and never acquires tenancy rights under S. 180 
(2| of that Act. AIR 1950 All G04 (FB) and AIR 
1956 All 436, Rel. on. AIR 1965 AH 288 (299, 

291) (Prs 4, 7). 

-S. 180 (2) — Scope. 

Claim of defendanls to be grove-holders nega¬ 
tived — Land found to be pasture land — 
Defendants held could not claim to be heredi¬ 
tary tenants under Section 206 (a) — Further 

on finding that the defendants were non-occup- 
nnov tenants, no rights could accrue either be- 
cause of Section 180 (2) of the Act. See Ten- 
anev Laws — U. P. Tenancy Act (17 of 1939) 
S. 30. AIR 1955 NUC (AH) 4168. ‘ 

77®. , 180 (2) — Acquisition of hereditary 

rights by prescription - No plea by plaintiffs 
- Suit under Section 59/183 — Decree in ap¬ 
peal on such a plea — No opportunity given to 
defendants to rebut - Legality. The AppeHate 
Court cannot set up a new pica to the prejudice 

S f 267. JS5 P 2° S ALJ Pa ( r Rlv) S 3n. U - P ’ Act ’ 

Ss. 180 (2), 183 — Claim in suit under a 
contract — New case of acquisition of rights 
under Sec ion 180 (2) - Permissibility - B?ne 
of Section 19 of the (Amendment) Act 1947 
Z l7V n ,one ^titled. See Tenancy ’ Laws 
(Rcv)‘ 143 anCV Act (1939) ’ S ‘ 183 - 1952 AU 

7rtue ar of . ctK 1° & Si 

r„,.r s s„ x % 

RD 4 (BR) 235. ( ' 62 * 1052 A11 U f Rev ) 1952 

interest exUnguUhed 1 m0r( ^‘Cees* 

in possession in spite of flrmal^ DakhJP^HTn 
parties accepting position ns it 5 n 2 1 ,— All 

Mortgagors again ZorTad as' tenSuiaS “ 
Mortgagees are not entitled . enants in-chief — 

S. 182 (2). (’52) 1952 All IT Jp*. ? e ?* fll under 

WR (Rev) 58: 1952 RD (BR)‘ 5? ^ 1952 AU 

-JR- 

consent of* the^Jndlord*' 'm *? 3 ?* 011 wilh tIlp 
Inn cannot tun. 1052 AWR limi tn- 

57: 1952 ALJ (Rev) 67. R (Rev) 58j MM RD 

proprietor^not^f^erfo^^ctVdt ° f lndiv| dual 

when suit is brought -? pfonffe years 
become “Khudkasht - .holder a?f • d , oes not 

SeC "° n 180 121 = mV» 0 Mfu d nd ^ 
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Section 63. Sec Tenancy Laws — U. P. Ten 
uncv Act (1939), S. G3. (’52) 1952 RD (BR) 180, 

-Ss. 180. 59 — Original tenant -in-chief (de¬ 
fendant) losing his right to recover possession 
bv adverse possession by plaintiff — Plaintifl 
becoming hereditary tenant under Section 180 
(21 — Suit for declaration under Section 59 — 
Point that plaintiff has perfected his title under 
S. 180 (2) not mentioned in plaint — Defen¬ 
dant held not prejudiced in any way. (’52) 1952 
RD (BR) 172. 

- S. 180 (2) — Scope — Trespassers — Pos¬ 
session of holding over statutory period — No 
settlement of rent — Recorded tenant — Right 
to holding — Extinction. 

Held: The plaintiff’s allegation of admission 
to tenancy, even though not proved, their pos¬ 
session for over the statutory priod entitles 
them to be recorded as tenants in chief under 
Section 180 (2). This statutory provision has to 
be applied in this case and the plaintiffs must 
be declared to be hereditary tenants. (1942 RD 
724, applied). 1952 RD 172. 

•-S. 180 — Suit under — Tenant not pleading 

acquisition of tenancy bv prescription — Court 
not justified in going into the question. (’62) 
1952 RD (BR) 124. 

-S. 180 (2) — Perfecting his title by record¬ 
ed trespasser — Subsistence of mortgage — 
Computation of period of possession — Proper 
rule as to. 

No recorded trespasser during the subsistence 
of the mortgage would be entitled to claim that 
period for perfecting his title under S. 180 (2) 
of the Tenancy Act if he held by collusion with 
the mortgagee or the trespass was allowed, only 
a little prior to the eventual redemption, to 
defeat the mortgagor’s interest. 1952 RD 99. 

-S. 180 (2) — Marfat entries — Meaning — 

Marfat possession — Acquisition of hereditary 
rights by prescription during life-time of record¬ 
ed tenant, cannot be acquired. 

Marfat entries have been held to be entries 
on behalf of the recorded tenants and not as 
adverse to the tenant's interest. (’52) 1052 All 
VVR (Rev) 43: 1951 RD 279. 

-S. 180 (2) — Acquisition of tenancy bv 

prescription — Ejectment as trespasser and 
landlord put In possession — Setting aside of 
decree and trespasser put back in possession — 
Trespasser, if can count time when landlord 
was put in possession in his favour — Conti¬ 
nuity of actual possession — Necessity. 

The period of possession of landlord cannot 
be counted towards the trespasser's right to 
acquire tenancy by prescription under S. 180 
(2) of the Tenancy Act. The time for filing a 
suit for ejectment can be counted only from 
the date when the trespasser was given back 
the possession. 1951 RD 244: 1951 AWR (Rev) 
225. 

-S. 180 (2) — Accrual of hereditary rights 

In Sir lands — If possible. 

Hereditary rights can accrue in Sir land 
under Section 180 (2) of the Tenancy Act. 1951 
RD 119: 1951 AWR (Rev) 140. 

-S. 180 — Acquisition of hereditary rights 

in sir land by trespasser. 

If in possession of sir land without consent 
for over two years can acquire hereditary right 
by prescription under Section 180 (2). See Ten¬ 
ancy Laws — U. P .Tenancy Act (1939), S. 29. 

(’51) 1951 All WR (Rev) 140: 1051 RD 110. 

-S. 180 (2) — If confers hereditary rights 

when barred by Ss. 29 and 30. 


The provisions of sub-section (2) of S. 180 
of the U. I*. Tenancy Act cannot be construed 
to confer hereditary rights where such rights 
are barred under Sections 29 and 30 of the \ct 

1951 RD 36 (1): 1951 AWR (Rev) 31. ‘ ' 


4. Assessment of rent — Sub-s. (2). 

-Ss. 180 and 94 — Suit under S. 180 — 

Power of Court to assess rent when declaring 
the defendants to have become hereditary ten¬ 
ants. 

A Court can assess rent under Section 94 of 
the U. P. Tenanev Act in a suit filed under 
Section 180 of the Act for ejectment and 
damages with an alternative prayer for assess¬ 
ment of rent when it gives a declaration under 
Section 180 (2) that the defendants had be¬ 
come hereditary tenants. 1952 ALJ 177: AIR 
1953 All 236 (238) (Pt C) (Pr 13). 


5. Effect of amendment — Pending proceedings. 


-Ss. 180 (as amended by U. P. Act 10 of 

1947) and 242 — Tenant suing trespasser for 
ejectment in Civil Court — S. 180 amended 
pending suit — Suit triable by Revenue Court 
— Retrospective effect of S. 180 — Return of 
plaint to revenue Court — Power of High 
Court in second appeal. 

Held, that though the U. P. Tenancy Act was 
repealed bv the U. P. Zamindari Abolition and 
Land Reforms Act. in view of Clause (2) of the 
U. P. Land Tenure (Legal Proceedings) (Remo¬ 
val of Difficulties) Order the High Court in 
second appeal which was pending when the 
U. P. Zamindari Abolition and Land Reforms 
A<t came into force, had power to direct the 
plaint to be returned for presentation to a 
Revenue Court. 1957 All WR (HC) 853: ILR 
(1957) 1 All 287: AIR 1957 AH 257 (258, 259) 

(Pt A) (Prs 3a 8. 9) (DB). 

#-S. 180 — Proceeding under pending on 

30th June, 1952 — Proceeding, if to be decided 
with reference to any right accrued under U. P. 
Zamindari Abolition Act — (Tenancy Laws — 
U. P. Zamindari Abolition and land Reforms 
Act (1 of 1951), S. 20) — Tenancy Laws — 
l'. P. Zamindari Abolition and Land Reforms 
Rules (1952), Rr. 5 (3) and 5-A — (Tenancy 
Laws — U. P. Land Tenures (Legal Proceed¬ 
ings) (Removal of Difficulties) Order (1952). 
Cl. 2). 

Notwithstanding anything contained in the 
U. P. Land Tenures (Legal Proceedings) (Remo- 
val of Difficulties) Order, 1952, a suit, appeal 
or other legal proceedings under S. 180 of the 
U. P. Tenancy Act, pending on 30th June, 1952, 
will be decided with reference to any right 
which may have accrued to either party under 
the U. P. Zamindari Abolition and Land Re¬ 
forms Act. 1954 All LJ 121; AIR 1954 All 434, 
Overruled. Jagannath v. Board of Revenue, 
U. P., Allahabad, 1965 All LJ 276: 1955 AH WR 
(HC) 297: ILR (1955) 1 All 611: AIR 1955 All 
432 (435) (Pt A) (Pr 20) (FB). 


-Ss. 180, 242 (as amended by U. P. Act 10 


-03* 10U< UII1VMUVW ~ - -- 

1947 ) _ Suit filed in Civil Court — Effect 
amendment on jurisdiction is not to take 
,-av jurisdiction of civil Court in 
its riehtlv instituted in Civil Court. AIR 1966 
JC (All) 2689 (DB). . , , n . 

—Ss. 180 (as amended by U. P. Act 10 of 

47) — Retrospective effect — Difference be- 
cen substantial law and procedural law' point- 
out — Amendment in procedural law — 1 
es not take away jurisdiction of civil Cour 
suits already instituted before amendment 
Section 180 - Civil P. C. (1908), Preamble, 


TENANCY LAWS — U. P. TENANCY ACT (1939), S. 180, Note 5 


79 


C 9 _ (AIR 1953 All 188 — AIR 1953 All '251 
and Second Misc. Appeal No. 23 of 1948 
dated 17-9-1954 (All) Overruled). AIR 1955 NIC 
(All) 2889 (DB). 

_S. 180 — Suit filed in revenue Court pend¬ 
ing enactment of U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951) — Abatement of 
suit — Suit freshly filed in Civil Court — Com¬ 
petency of — Applicability of U. P. Land 
Tenure (Legal Proceedings) (Removal of Diffi¬ 
culties) Order (1952), S. 2 (b). To such a suit 
Section 2 (b) of the U. P. Land Tenure (Legal 
Proceedings) (Removal of Difficulties) Order, 
1952, does not apply. See Civil P. C. (1908), 
S. 9. AIR 1956 NUC (All) 1742. 

-S. 180 (as amended In 1947), S. 242 — 

Suit pending In civil Court — Effect of amend¬ 
ment — Proceedings held without jurisdiction 
— U. P. General Clauses Act (1 of 1904), S. 6. 

It is well known that no one has a vested 
right in procedural la\v. The amendment of 
Section 180 must, therefore, be held prim a 
facie to be applicable to all pending as w r ell as 
future actions Section 6 of the U. P. General 
Clauses Act, 1904 does not alter the position. 
1952 AU LJ 92: AIR 1953 All 254 (255, 256) 
(Pt B) (Prs 5, 0). 

[Overruled in AIR 1955 NUC (All) 2689.1 

-Ss. 180 and 242 — Effect of amendment of 

S. 180 cn pending suit — Interpretation of 
statutes, retrospective effect. 

Where a suit under Section 180 by a tenant 
against a trespasser for recovery of possession 
is instituted in a Civil Court and during its 
pendency. Section 180 is amended in such a 
way that the suit in question became triable by 
revenue Courts, and consequently the jurisdic¬ 
tion of the Civil Court became barred under 
Section -42, the Civil Court has no jurisdiction 
to proceed with the trial of the case after the 
amendment, and must return the plaint for 
presentation to the proper Court. The amend- 
ment relates to a change in the procedure and 

AIR h ioi m 7l e ^ ale , A,H 1933 0udh 274; 
Ain JnS ? adb 16 ’ Rel - °n- 19 &2 All LJ 132: 

AIR 1962 M 188 (189, 190) (Prs 6, 0, 12). 

[Overruled in AIR 1955 NUC (All) 2689] 


180 and 183 — Suit nfiainst C n* 

S - 180 ’ pend!n « * n appeal - 
** jM^ord to R creating a tenancy - 

SSL*?. 1 *, 1 * B T d lo a new 

3* olfcw? MlJ! ndto * i?£ ainsl lhe decLsion on 
pronSlr J P r Elfc S, f . T Subsequent com- 

to - B,eh ' of B 

Held: The conteniion that R was eierted h« 
cVm„ e BS Pr “ CC f “ " f '«* in the" r«mu,!on ed pro! 

Ue UndCr ^ “"*>• ,h cann°o r « e b"c° t'. 



of limitation moU' 1 ? n< *o, r ~ Alteration in period 
Act SJ °i made bv Section 32 of Amending 

M at "toTwhe^'* , insli,utet ! before bul 

MFr 2 F 7 v^) u s P s^ 

fa - 0t Sal 

mS»(i 9 4 u 

Mn, A ? 8 , 


-s. 180 (as amended) — Scope — Effeet of 

amendment. 

The amendment of Section 180 of the Ten 
ancy Act has brought cases filed by tenants 
even against trespassers within the purview of 
Section 180. Where a case has been decided by 
the civil Court prior to the amendment, the 
jurisdiction of that Court would not be affected 
by the subsequent change in the law. 1951 AWR 
(HC) 370. 

6. Explanations I and II — Applicability. 

-S. 180, Expl. 2 (as amended by Act 10 of 


1947) — Suit for possession by tenant against 
trespasser — Forum of suit — Effect of Amend¬ 
ing Act on rested right under decree — (Inter¬ 
pretation of Statutes). 

A suit for possession of an agricultural plot 
by the tenant against a trespasser filed in 1945 
in a civil Court could rightly be maintained in 
lhat Court. The mere fact that the amending 
Act (10 of 1947) has added an explanation to 
Section 180, U. P. Tenancy Act, 1939, does not 
mean that Section 180 as it originally stood was 
applicable to a suit by a tenant against a tres¬ 
passer. AIR 1947 Oudh 104 (FB), Rel. on. And 
the decree of the trial Court which is correct 
according t 0 the law as it stood at that time 
is not affected by the subsequent amendment of 
Section 180 which is made after the passing of 
the decree. 1957 All LJ 137: 1957 A1I WR (HC) 
237: AIR 1957 All 286 (280, 287) (Prs 7, 8). 

- —S. 180, Explanation 2 (as amended by U, P. 

19 t 7) - Applicability - 'May main- 
tain — Effect of. 

The real object behind the Explanation was 
to emphasise that a suit under Section 180 

ho c.-? e .K n f t '!l! ted ^ bv , a tcnant It cannot 

be said that the Explanation applies only in 

pending suits. 1957 All WR (HC1 853 - H it 
(Pr 57 7) *(DB) 28?: AIR 1957 Ml 267 * 259 > < Pt C > 

1947 ?. 2 f m f nded b -V Ael 10 ol 

S. 2 (23). T 1 “ 11 ,nc,udes sub-tenant — 

Uon he i80 °o? Wp "t Ex P Ifl n»tion 2 of Sec 
include a • S ubdjnn'nt\'lLR la pl9 V 57) A a 

siic'Hi, s,;- 11 ”»»• ars, s 

7. Jurisdiction of Civil Courts. 

(A) Revenue Courts. 

7. Jurisdiction of Civil Courts. 

within I definltlo^ H of 0r iMd ,eMl0n j7«Jl°!, ,allln * 
ChU Court, if barred - Test7 Jur,sd!c,lon * 

question'“arises‘w to°whetherThe^S'^ 0 * the 
session of certain nlnt r,r i i* e ? uit for Pos- 
Civil Court is not SognisahlJ^ „ inslitut * d in 
is cognisable by the Revemw 7 \ at - Courl b «* 
Section 180 is to see Court m v »ew of 

may have been set Vbv Ih^l r° f , UUe whicb 
the institution of the suff- ? n de / endant before 

s ate of affairs which ex ited ,° ( ? cr the 

tution of the suit Tf iv r before the insti- 

affairs oxisting prior to lhe^ 0 ^;. lhe State of 
sun and of which the olaintfff ul,on of the 

“ “ “• iW sr jsurt- 
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Ihnl he claimed to be the tenant of the plot 
then the jurisdiction in respect of a suit loi 
possession would belong to the Revenue Court. 

1957 All IJ 623: 1957 All WIi (IIC) 631. 

-Ss. 180. 242 — Suit for ejectment of tres¬ 
passer — The suit is cognizable bv Revenue 
Court after amendment ol Act. See Tenancy 
Laws — U. P. Tenancy Art (17 of 1939), S. 242. 

AIR 1955 NIC (All) 177. 

-S. 180 — Usufructuary mortgage of tenancy 

holding — Mortgage void — Suit for possession 
by mortgagor against me rtgagee as trespassei 
is maintainable in revenue Court. 1950 All LJ 
713 and 1946 All LJ 369. Ref. 1952 All 1J 80: 
AIR 1952 All 544 ( 546) (Pr 6). 

-S. 180 — Exclusive jurisdiction of revenue 

Court — Civil P. C. (1908), S. 9. 

The jurisdiction of the Court depends upon 
the state of nlTairs which existed at the time ol 
the institution of the suit. Where in two earliei 
suits the defendant set up a plea of tenancy, in 
the absence of anything to suggest the contrary 
the circumstances indicate that the plaintiff 
must have known that that was the ground on 
which the defendant claimed possession ol the 
land and the revenue Court alone has jurisdic¬ 
tion to entertain the suit. 1951 All LJ 265: 1951 
All WR (HC) 467: AIR 1951 All 611 (612) (PI 
B) (Pr 4). 

-S. 180 — Suit for ejectment against tres¬ 
passer — Defendant alleging tenancy rights — 
Revenue Court has jurisdiction. AIR 1949 
All 257, Disting. (’50) 1950 A U 861: 1951 .All 
WR (HC) 274: AIR 1951 All 610 (610) (PI A) 
(Pr 4) (DB). 

-S. 180 — Further reliefs arising out of 

same cause of action within Jurisdiction of 
revenue Court — Civil P. C. (1908), S. 9. 

Where the principal relief claimed was undei 
the jurisdiction of the Civil Court the fact that 
further reliefs claimed and arising out of the 
same cause of action with regard to the same 
property against the same defendant were with- 
in the jurisdiction of the revenue Court would 
not oust the jurisdiction of the civil Court to 
entertain the whole suit. 1951 All W R (HC) 199 
(DB). 

-S. 180 — Reliefs awardable by civil and 

revenue Courts — Separation of — Civil P. C. 
(1908), S. 9. 

If possession of some plots is claimed and 
an injunction and damages are claimed with 
regard to others then the relief which can bo 
granted bv the revenue Courts can be separated 
from the one which can be granted bv the civil 
Court but where possession and injunction are 
claimed with regard to the same plots this can¬ 
not be done. 1943 OWN 101, Disk 1951 All W R 
(HC) 199 (DB). 

-S. 180 — Jurisdiction of Civil and Revenue 

Courts — Test. 

Where the dispute between the parhes to 
the suit relate to proprietary rights and it is 
not asserted bv any of the defendants that 
thev were in possession only under a claim ot 
tenancy, the Civil Court will have jurisdiction 
to entertain the suit. Where the main relief of 
injunction can be granted only by a Civil Court, 
though the other reliefs in respect of the same 
property and against the same defendants may 
fall within the jurisdiction of the Revenue 
Court that would not oust the lurisdiction of 
the Civil Court to entertain the suit. 19ol A\vn 
(HC) 199. 

- S. 180 — Suit for possession against tres¬ 
passer — Plaintiff knowing that defendant 


claimed possession as tenant — Jurisdiction of 
civil Court — The suit lies in a revenue Court 
and not in a civil Court. Civil P. C. (1908) Sec¬ 
tion 9. 1950 All WR 676: 1952 All LJ 364:’ AIR 
1950 All 532 (533) (Pt B) (Pr 8). 

-S*. 180. 183, 242 — Specific Relief Act 

(1877), S. 9 — Jurisdiction — Civil and Re¬ 
venue — Suit for ejectment in respect of agri¬ 
cultural holding framed under S. 9 — Civil P 
C. (1908), S. 9. 

The suit is on the basis of his previous pos¬ 
session or dispossession, it is cognisable bv 
Civil Court, but if the plaintiir alleges his title 
to the land and also possession and disposses 
sion bv the defendant the suit is cognisable by 

the Revenue Court under Section 180 or S. 183. 

See Specific Relief Act (1877). S. 9. AIR 1950 

All 407 (DI5). 


-Ss. 180 and 183 — Suit bv tenant against 

landlord who was preventing plaintiff from oc¬ 
cupying his land, lies in revenue Court which 
alone has jurisdiction to try the same. If the 
defendant can be said to be u landholder uj 
defined in the Tenancy Act, the suit would lie 
in the revenue Court under Section 183. If lie 
cannot be said to be a landholder he can be 
sued under Section 180 as amended. AIR 
1945 Oudh 118, Ref. 1949 All WR (HC) 457: 
1LR (1950) All 1130: AIR 1950 All 96 (97) (Pr 
2) (DB). 

7 (A). Revenue Courts. 

-S. 180 (1) — Jurisdiction — Suit bv sub¬ 
tenant against a trespasser for ejectment — 
Suit docs not fall under the section — Sub¬ 
tenant not a person who could admit anyone 
to occupy the holding — Suit cognisable bv 
Civil Court — Civil Procedure Code (1908), Sec¬ 
tion 9. (1961) ALJ (Rev) 47. Disapproved. 1962 
All WR (HC) 155: 1962 All LJ 193. 

-Ss. 180, 242 — Plaint allegations making 

suit one under Section 54, Specific Relief Act — 
Facts entitling plaintiff to relief under S. 180, 
Tenancy Act — Not pleaded — Jurisdiction of 
civil Court is not barred. See Tenancy Laws — 
U. P. Tenancy Act (17 of 1939), S. 242. AIR 
1960 All 573. 


)-Ss. 180 and 183 — Scope of — Illegal 

ispossession from agricultural lands — Suit 
nder Section 9, Specific Relief Act, 1877 — 
Whether barred. Jurisdiction of Civil Court is 
ot barred. See Tenancy Laws — U. P. Ten¬ 
ney Act (17 of 19391, S. 242. AIR 1959 All 
(FB). 

>-S. 180 — Applicability — ‘Without the 

onsent of the person entitled lo admit him as 
:-nant' — Defendant holding land with permis- 
ion of plaintiff — Plaintiff held could main- 
ain suit for ejectment of defendant under Sec- 
ion 180 — Suit could only be maintained m 
cvenue Court and not in Civil Court. '* 
lohammad v. Taqi. 1957 All LJ 928: 19o7 A 
VR (HC) 870: ILR (1957) 2 All 275: AIR 1958 
dl 403 (404) (Pt B) (Pr 4) (FB). 

Ss. 180. 183, 242 — Jurisdiction — Suit 

C_Hi. 1 a> /r% D> rAr,, l 




(1908), S. 9). 

That the plaintiff could obtain a relief on 
the cause of action that had accrued bv means 
of a suit under Section 180 or S. 183. U. r 
Tenancy Act, is a circumstance which divests a 
civil Court of its jurisdiction. In order to con¬ 
fer jurisdiction upon a Revenue Court the 
plaint must allege a cause of action in respect 
of which it can grant relief. Section 9. Specific 
Relief Act, certainly provides a speedy and sum- 
man* remedy to a person who has been wrong¬ 
fully dispossessed by another; but the ban lm- 
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nosed bv Scclinn 242. U. P- Truancy AH. on a 
fivll Court, to entertain suit includes a suit 
even under Section 9, Specific Relief Act. If the 
jurisdiction of a Civil Court is barred, even a 
suit under Section 9, Specific Reliel Act, cannot 
he filed. AIR 1950 All 407 and ILR (1951) 2 

All 16 and AIR 1954 All 199 and AIR 1946 All 
486 and 1950 All LJ 645 and AIR 1953 All 733. 
Diss from. 1957 AH LJ 783: 1957 AH WR (HC) 
771: AIR 1958 All 48 (50 to 53) (Prs 4, 7) (DB). 
[Overruled in AIR 1959 All lJ 

-Ss. 180 and 183 (as amended by Ael 10 of 

1947) — Suit bv sub-tenant to eject trespasser 
— Civil Court’s jurisdiction — (C. P. Codo 
(1908), S. 9). ILR (1957) 2 All 185. 

-Ss. 180, 30, 40 — Applicability — Suit for 

ejectment by assami — Jurisdiction of civil 
court is barred — (Civil P. C. (1908), S. 9). 

AIR 1955 NUC (All) 2732 (DB). 

-S. 180 (before amendment of 1947) and 

S. 242 — Suit against co-sharer in peaceful pos¬ 
session — Forum — (C. P. Code (1908), S. 9). 


A suit by one co-sharer against another who 
was in peaceful possession of a particular plot 
of land instituted in 1945 would be governed bv 
the law as it stood on that dale both as regards 
substantive and procedural rights. Hence the 
suit in question could not be covered bv S. 180 
so as to become a suit exclusively within the 
jurisdiction of the revenue Court under S. 242. 
Such a suit is rightly instituted in Civil Court. 

1953 AH WR (HC) 615: 1953 AH U 687: AIR 

1954 All 191 (191, 192) (PI A) (Pr 6). 

-S. 180 —Suit for possession — No question 

of title — Jurisdiction and power of Court — 
Civil Court has jurisdiction under S. 9 of the 
Specific Relief Act. See Specific Relief Act 
(1877), S. 9. AIR 1954 All 109. 


--Ss. 180, 183 (before amendment in 1947) — 

Lease by one co-sharer without consent of othei 
co-sharers — Suit for declaring lease to be 
invalid and for possession — Jurisdiction of 
Civil Court — Civil P. C. (1908). S. 9 — Such 
a suit is maintainable in a civil Court. See 
« Laws — U. P. Tenancy Act (17 ol 
1939), S. 183. AIR 1952 AH 650 (DB). 


-j. 180, 242 — Reliefs for possession 
Injunction — Civil P. C. (1908), Ss. 9, 115. 

If in a suit for possession of tenancy la 
and damages a prayer for injunction be add 
which is based on the same cause of action I 
Jurisdiction of the revenue Court will not 
ousted. But where the two claims are based 
different causes of action, the relief based 
me claim for possession and damages is wit) 
the jurisdiction of the revenue Court and 1 

within b ?K Cd • 0I ? j. he claim for injunction 

AI1T T 1U «ni1 ,ct .‘ on of the civil Court. 1 

A fiVl WR WO 462: AIR 1 

All fill (812, 613) (Pt C) (Prs 6, 8, 10). 

—Ss. 18°, 242 — Perpetual lease by karta 
auit for possession by junior members of fan 
ase alleged to be in excess of kar 
fn 7 Pla ‘? liffs not claiming either in pli 
mil I pro . ce 1 ed,n K lo be persons entitled to 

Sider W- 1 ° SS ,and ~ Suil does not 

cS;r ! S e ecl ‘°n u 180 - Trial of suit by 

?«“ ah m jSBftpftl. 1051 AWR 48! 

• — Applicability — Defendant nl< 

caUoS r °ami e, 157 tUle - ^ CCti0n 180 has n o 

fM«i? n /» and Hi® su *t ,s rightly instituted 

M7 f4S7 4 »« B }d AI 1 i! W ?. < HC > «= AIR 1051 
(487, 438) (Prs 5, 11, 12) (DB). 

. tVol. 14.] Fn.D. 6. 


-Ss. 180 and 242 — Suil for ejectment by 

tenant against trespasser — Competency ol 
Civil Court lo entertain. 

A suit lor ejectment by a tenant against a 
trespasser docs not lie under Section 180. Con¬ 
sequently the jurisdiction of the civil Court to 
entertain such a suit is not barred bv reason of 
that section. 1951 All WR (HC) 370. 

-S. 180 — Exclusive Jurisdiction of Revenue 

Courts — Civil P. C. (1908), S. 9. 

Where the dispute between the plaintiffs and 
the defendants related to proprietary rights and 
none of the defendants asserted that thev were 
in possession only under a claim of tenancy 
and the suit was not only for possession but 
for possession and an injunction to restrain 
the defendants from digging sand from the 
plots in suit, Hie civil Court has clearly juris¬ 
diction to entertain the suit. 1951 All WR (HC) 
199 (DB). 

-$. 180 — Trespasser on grove — Suit for 

ejectment under S. 180 — Maintainability. 

The suit by a grove-holder against a tres¬ 
passer on the grove does not lie in the revenue 
court, and Section 180 is not applicable. His 
remedy for ejectment lies only in civil Court 
1951 RD 226. 


-Ss. 180, 60 — Suits for cancellation of 

lease — Jurisdiction of civil Court — Civil 
P. C. (1908), S. 9. To grant the relief of can¬ 
cellation of the lease, therefore, Civil Court 
alone is the proper forum. See Tenancy Laws 

— U. P. Tenancy Act (1939), S. 60. AIR 1950 
AH 632. 


180 Suit for ejectment of trespasser 
from grove land — Jurisdiction of civil Court 
— Civil P. C. (1908), S. 9. 

A suit for ejectment of a trespasser from a 
groveland is triable bv a civil Court and not by 
a revenue Court as Section 180 under which a 
suit for ejectment of a trespasser can be filed 
bv a landlord, has no application to a grove- 
land. 1950 AH WR 487: 1952 All LJ 384* AIR 
1950 AH 528 (628) (Pt A) (Pr 6). 

hv ?*: J 80, nnd 242 (before amendment 

hLn * 10 ° f t 1947 L“T Suil by tenant against 
trespasser Jurisdiction of civil Court See 

s'TaIR^VarV* TenanCy ACt < 19391 ' 


8. Limitation. 

( pr,or *° amendment by U. P 

in July ^1941 dispossessed from* la 

24-3 945 94 SHt S h J i f m , POSSession Ned 
J-1U4& — Suit held filed in time — Amoi 

merit during pendency of suit — Effect of 
hm.tn ,on - One of the reliefs relaTing to gn 

- Civil P c 'nsoli m ” in ' ai ?,»We in Civil Co 
on. .902 

Act p „ z „r;Sf: ■ 

S-SSff A n boimon in ^nd dUCC La„S y 

nS! ,n .U c,, o^L1„”K - ' 

Zamindari Act dies nof ° S , Sec i ion 232 
AIR 1955 NUC (All) 4440? PP * ° he defc 

Suit unde? Sectio S n h i80 — I J? lna U 

AIR 1955 NUC (AH) 2017. A ,1908) ' Ar >- > 
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-S. 180 — Suit for ejectment by some co- 

sharers — Defendant raising plea of hereditary 
tenancy — Procedure indicated — Limitation 
applicable, stated. AIR 1955 Nl’C (All) 1148 
(DB). 

-S. 180 — Applicability — Civil suit by ten¬ 
ant against person who had no right to pos¬ 
session — Plea of hereditary tenancy — Avail¬ 
ability. As the limitation required to establish 
hereditary tenancy, S. 180 is inapplicable and 
the usual period of 12 years for adverse posses¬ 
sion has to be proved. AIK 1952 All 305 (305, 
306) (Pt B) (Pr 7). 

-S. 180 — Suit by vendee against vendor — 

Transfer of proprietary rights — Starting point 
of limitation was the date of mutation and not 
of transfer. 1952 All LJ (Rev) 270. 

-S. 180 — Death of a tenant — One of the 

rival heirs put in possession under an order in 
proceedings under S. 145, Cr. P. Code — Suit 
under S. 59, Tenancy Act by the defeated clai¬ 
mant — Decision in appeal that none could 
succeed to the tenancy — Suit by zannndar 
against the person put in possession — Starting 
point of limitation. Held, that the suit filed on 
1G-12-43 was beyond the period of limitation, 
the starting point being the date A was put in 
possession and not the date of decision in ap¬ 
peal in the suit under S. 59 of the Act. 195- 
All LJ (Rev) 224. 


-S. 180 — Suit under — II barred by mere 

possession over abandoned bolding for a long 
time. 

Mere possession over an abandoned holding 
for any number of years is not enough to 
make a suit against the person in possession 
time-barred unless it is shown that such pos¬ 
session was unlawful to the knowledge of the 
Zamindar. 1951 AWR (Rev) 158: 1951 RD 188. 


-S. 180 — Zamlndar’s right to sue tres¬ 
passer against tenant on abandonment by the 
latter — Limitation — Starting point. 

The Zamindar’s right to sue under S. 180 of 
the Tenancy Act a trespasser against the ten- 
nant on abandonment by the latter does not 
arise until he enters upon the abandoned hold- 
ing according to the provisions of S. 88 of the 
Act. 1951 AWR (Rev) 125: 1951 RD 98. 


-S. 180 (2) — Commencement of period of 

limitation for purposes of — PlaintilY suing in 
1944 for declaration that defendants are tres¬ 
passers after failing to get possession under 
ejectment decree of Civil Court in 1943. They 
cannot be held to have acquired such 
rights because the period of limitation cannot 
be taken to have commenced for the purpose 
of sub-section (2) of Section 180 before the 
formal possession was delivered to the plain¬ 
tiff in execution of the Civil Court decree. 19;>1 
AWR (Rev) 99. 

_S. 180 — Suit under — Limitation — Start¬ 


ing point. 

The trespass of the defendants who, till the 
High Court decree, were claiming to be proprie¬ 
tors and heirs themselves, obviously started only 
after the final decree in 194G, and the suit 
against them, which was filed only about a 
month later, could not be held to be bevond 
time 1951 All WR (Rev) 01: 1951 RD 9. 


_S 180 (2) — Applicability— Plaintiff's title 

recognised by Civil Court as against defendant 
who had obtained mutation — Suit by plaintiff 
under S. 180 within two months of decree to 
eject defendant as trespasser — The defendant 


cannot turn round and plead that he had be¬ 
come a hereditary tenant under S. 180 (2) 

before the suit was instituted. The suit brought 
within two months thereof cannot be held to 
be beyond lime. 1951 All WR (Rev) 61: 1951 

RD 9. 

-S. 180, Expl. II (as amended by Act 10 ol 

1947) — If retrospective in operation — Suit by 
tenant in Civil Court — Limitation. 

Expln. 11 to S. 180 of the U. P. Tenancy Act 
added by the Amendment Act 10 of 1947 has 

not got any retrospective effect and where a suit 
by a tenant under S. 180 has been rightly insti¬ 
tuted in a Civil Court, it will be governed by 
the 12 years rule of limitation. 1951 AU WR 
(HC) 491. 

- S. 180 — Suit for ejectment under S. 180 — 

Limitation — Allegation that plaintiff was oust¬ 
ed subsequent to date of dakhal — It is for plain¬ 
tiff to clearly state date of such trespass or 
ouster — It cannot be presumed or decided by 
mere inferences — In the absence of any other 
clear evidence or assertion by plaintiff himself 
trespass must be presumed to have started from 
date of dakhal. (’51) 1951 All WR (Rev) 0: 
1950 RD 177 (179, 180). 

-S. 180 (before the amendment In 1947) — 

Suit for ejectment of trespasser from sir-land — 
Limitation — Limitation Act (1908), S. 29, Arti¬ 
cle 144. 

The suit for ejectment of trespasser from 
Sir land is governed by S. 180 (1) and if the 
suit is not brought within the period of 3 years, 
the trespasser would become a hereditary ten¬ 
ant of the land — (Tewclve years' rule of limi¬ 
tation under Limitation Act does not apply). 
1950 All WR 427: AIR 1950 All 439 (440) (Pr 3). 

- S. 180 — Right to eject lessee of mortgagee 

of sir lands on redemption after 15 years — 
The sir rights would not revive as redemption 
was after 15 years. The lease would be binding 
on the mortgagor and the lessee could not be 
ejected as a trespasser as he had become a here¬ 
ditary tenant. 1950 RD 160. 

9. Miscellaneous. 


-S. 180 — Suit for possession — Even non- 

ccupancv tenant can bring suit under section. 

965 All LJ 70: AIR 1965 All 514 (516) (Pi B) 
Pr 9). 

—S. 180 — Lands seasonly submerged under 
rater every year reverts to possession of owner 
- Principle applies to suits under Tenancy Laws. 

1IR 1965 All 313 (317, 318) (Pi B) (Prs 10, 12). 

)-Ss. 180 and 242 — Ejectment decree ob- 

ained after 1-1-1940 — Execution — Annulment 
,f — Reinstatement after 1947 Act — Liability 
o ejectment in execution of decree obtained 
fter 1-1-1940 — Second suit for ejectment is 
-arred. See Tenancy Laws — U.P. Tenancy 
Amendment) Act (10 of 1947), S. 27. AIR 1965 
dl 116 (FB). 

I-Ss. 180 and 242 — Suit for ejectment 

inder S. 180 in Civil Court is barred — Civil 
». C. (1908), S. 9. See Tenancy Laws - U H 
'enanev Act (17 of 1939), S. 242. AIR 1965 
ill 116 (FB). 

_S. 180 (2) — Plaintiffs holding as intermedi- 

ries ’planting trees on lands — Trees were in 
uch numbers taking shape of grove - Pla.ntill 
leld became bhumidars of the lands. See Ten 
nev Laws — U. P. Zamindari Abolition and 

.and Reforms Act, 1950 (1 of 1951), S. 18. 1965 

ill WR (HC) 22. 
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•_ S. 180 - Civil P. C. (1908), 0. 1, R. 10 

and 0. 22, Rr. 1, 2 and 10 - Suit under S 59, 
U P Tenancy Act or appeal arising out ol it 

— Zamindar, after abolition of zamindari, is 
neither a necessary nor proper party. Sec Civil 
P. C. (1908), O. 1. R. 10. AIR 1963 All 549 (FB). 

_Ss. 180, 69 and 183 — Suit for redemption 

and possession of occupancy plots under usufruc¬ 
tuary mortgage deed in terms of compromise — 
Compromise decree amounting to sale of certain 
suit plots in consideration of mortgage money — 
Mortgagees no longer in permissive possession 
and becoming hereditary tenant after expiry of 
period of limitation — Suit by mortgagors under 
S. 59 for mere declaration of right and title as 
occupancy tenant is barred by S. 42 of the speci¬ 
fic Relief Act. See Tenancy Laws — U. P. Ten¬ 
ancy Act (1939), S. 59. 1963 All WR (HC) 734. 

-S. 180 — Suit by tenant who had obtained 

a declaration of his tenancy rights under S. 6 
of U. P. Agricultural Tenants (Acquisition of Pri¬ 
vileges) Act of 1949 — Death of plaintiff pend¬ 
ing suit — Application for substitution by heir 
on the basis of will bequeathing his rights to the 
petitioner — U. P. Act 10 of 1949, amended by 
addition of Cl. (c) to S. 7, given retrospective 
operation by S. 340 of the U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951) — 
Devisee acquires rights under the will and en¬ 
titled to be impleaded as legal representative, 
Constitution of India, Art. 226 — Civil P. C. 
(1908), O. 22, R. 3 — Tenancy Laws — U. P. 
Agricultural Tenants (Acquisition of Privileges) 
Act (10 of 1949), Ss. 6, 7 (c) — Tenancy Laws 

— U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1954), S. 340. 1962 AH WR (HC) 639: 
1962 All U 696. 

- Ss. 180 and 183 — ‘Tenant if includes sub¬ 
tenant* — Right of suit. 1967 All LJ 623: 1967 
All WR (HC) 631. 

“ S. 180 — Suit under — Parties to — All co- 
sharers are necessary parlies. AIR 1966 NEC 
(All) 6510. 

“—S. 180 (as amended In 1947) — Land in¬ 
cludes groveland. AIR 1955 NUC (All) 6493. 

-— S. 180 — Suit under Ss. 63 and 180, U. P. 
Tenancy Act — Stay and abatement of — The 
suit in which the appeal was pending was liable 
to be stayed under R. 4 and then to be abated 
under R. 5. See Tenancy Laws — U. P. Zamin- 
x «°* lll0n an< l Land Reforms Act (1 of 
i9al). S. 16. AIR 1956 NUC (All) 3552 (DB). 

S. 180 (2) — Suit for possession against tres¬ 
passer in possession since 1935 — Suit for pos- 
session within two years from date of commen¬ 
cement of Act — Trespasser would not acquire 
any tenancy right. AIR 1966 NUC (AH) 1729/ 

S. 180 — Death of one respondent -— Abate- 

SL° f ,i? Ppe u al “ Princi Pl« - The principle 
guiding the abatement of an appeal in part or 

XnnH Wh °f e ls , th . at the decision of the appeal 
should not result in two inconsistent decrees. See 

(DB). °* (1908) ' °* 22 ’ R ' 4 - AIR 1954 S «« 

SsTIm \ 8 47 (3 J “ Penal Code (1860). 

orivJfl 3, i 148 ' 304 - 323 °nd 325 — Right of 
nnH?, , defance Of property — Rioting — Each 
parly charging other as aggressor — Title legally 

! f Under decree — Accused had right 

f;nn P ^n§ e <^ e ^ e - Sce Penal Code (I860), Sec¬ 
tion 103., 1053 Crl LJ 717: AIR 1963 All 327. 

j 63 ~~ Decrce for declaration under 
c* ,L but order staying relief for ejectment under 
5. 180 passed on 30-12-1949 — Validity — The 

order cannot be deemed to be in 
contravention of the provisions of the U. P. Act 


7 of 1950. Sec Tenancy Laws — U. P. Ten¬ 
ancy Act (1939), S. 63. (’52) 1952 All LJ (Rev) 
87. 

-S. 180 — Tenant ejected under S. 44, Agra 

Tenancy Act — Decree confirmed by Commis¬ 
sioner — Second appeal dismissed summarily 
Proceedings under S. 44 of Agra Tenancy Act 
held could not be deemed to have continued 
under S. 180 of the Act. See Tenancy Laws — 
U. P. Tenancy (Amendment) Act (10 of 1947), 
S. 27. ('52) 1952 RD (BR) 259. 

-S. 180 — Mortgagee of sir land letting it to 


plaintiff not in usual course of prudent manage¬ 
ment of property but when redemption suit is 
pending or in any case imminent to prevent land 
passing to mortgagor without encumbrance — 
Plaintiff acquires no tenancy rights which can 
enure after redemption — Plaintiff is a mere 
trespasser who can be ejected by mortgagor after 
redemption — (T. P. Act 1882, S. 76 (a) ). See 
Tenancy Laws — U. P. Tenancy Act (1939), Sec¬ 
tion 11. (’52) 1952 RD (BR) 203. 

-S. 180 — Tenant of sir cannot sue under 


S. 180. (’62) 1952 RD (BR) 151. 

-Ss. 180, 163 — Person ejected as trespasser 

under S. 163 — He still persisting in possession 
and hence again ejected by action under S. 180 
— Person not an occupant and has no right to 
he reinstated under S. 27. See Tenancy Laws — 
U. P. Tenancy Act (1939), S. 163. (’52) 1962 RD 

(BR) 112. 


-S. 180 — Entry of name of widow of holder 

of fixed rale holding as co-tenanl, though she 
was not entitled to succeed — Effect. 

The entry must be presumed to have been made 
with the consent of the collaterals by way of 
consolation. She is only a licensee with a limit¬ 
ed life interest, terminating on her death. See 
Tenancy Laws — U. P. Tenancy Act (1939), Sec¬ 
tion 59. ( 51) 1961 RD 252. 

- 180 — Right to sue for ejectment — 

Landholder who has granted leases to third 
parties. 

The mere execution of leases in favour ol 
third parties cannot take away the landholder’s 

eiectment of a trespasser. 1951 
RD 162: 1951 All WR (Rev) 154. 


- Ss. 180, 11 —Mortgagee of sir plots adm 
ting tenant Status and rights of such a te 

“ n ‘° n reden ? pll ® n ~ Tenant admitted by 
5? rt ,sr H S1 - r p °, ts does not become tenant 

nf d 'tfc He “» a lenanl of the Iand ^ posse 
* ? rili he “ or teagee and when on redempti< 
sir rights revive. See Tenancy Laws_U P Tp 

ancy Act (1939). S. 11 . 1951 AH WR (Rev) n 

S. 180 — Right of khudkasht holder. 

The khudkasht holder has the right to file 
r.TSSfi i res . passe , r , on bis khudkasht land ev. 

AU WK (R C t l a , n ,S ' 1951 " D 1M « 

nf#' a 1 , 8 defend. 4 . 7 , f4 * — Dismissal oj suit und 
trespasser _ w ? s 8 and not 

aas- - * Fr■ 

i^dar ( *f 0 a “ e8de , d '» 1M7) - Lar 

khudkasht holder not Tm nInT ' 

The lan*ardar Jone cta ue to eieM ,ni Q ,e "n? r 
ancy Laws __ II p bue l ? e * ec ^ See Te: 

1951 All WR (Rev)’ 42 ? V Act {1939) * s ^ 
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Ss. 180, 243 and 240 — Co-sharer Idling *>ul 
khudkhast — Suit for ejectment by iumbardar is 


maintainable. 1931 KD 34: 1931 All WR (Rev) 

42 . 

-S. 180 — Suit for ejectment bv all co. 

sharers — Death of one — Heirs not impleaded 
— Remaining plaintilTs definitely stating that it 
was not necessary’ to implead sons of deceased 
co-sharer — Subsequent application that remain¬ 
ing plaintilTs who pursued suit, were competent 
to do so. being sole land lords — Application held 
not maintainable. 1951 All WR (Rev) 6: 1930 RI) 

i i. 

-S. 180 — Trespass — Evidence — Mere fact 

that in some plots no crops were noted in cer¬ 
tain years in revenue records is no justification 
for the inference that plots were in possession 
of owner — It is conceivable that trespasser has 
been cultivating all the plots but sowed onlv 
some of them. 1931 AH WR (Rev) G: 1950 RD 
177. 

SECTION 181 

-Ss- 181, 168 — Ejectment decrees or orders 

passed under Oudh Rent Acl S. 61 — Enforce¬ 
ment of — Relevenl provision in Act 17 of 
1939. 

The relevant corresponding section under which 
the ejectement decree or orders passed under the 
Oudh Rent Act could be enforced was S. 181 of 
the U. P. Tenancy Act. (’52) 1952 .All WR (Rev) 
92: 1951 RD 270. 

-S. 181 — Rules under. R. 104 — Proclama¬ 
tion by beat of drums — Omission to send 
written notice — Condonation under S. 99. Civil 
Procedure Code. 

Proclamation bv beat of drum cannot take the 
place of issuing notice to the judgment-debtors. 
Omission to send notice cannot be condoned 
under S. 99. Civil P. C. 1951 RD 197: 1951 All 
WR (Rev) 167: 1952 AH LJ (Rev) 101. 

SECTION 182 

-S. 182 — Scope — (Specific Relief Acl 

(1877), S. 9). 

Decrees passed under the U. P. Tenancy Act 
are passed both bv the revenue Courts and Civil 
Courts and evidently the reference to decrees by 
Ihe Civil Courts in S. 182 of the U. P. Tenancy 
Act is to decrees passed under the U. P. Tenancy 
Act and not to decrees passed under any other 
law. A decree passed under Section 9 of 
the Specific Relief Act does not have any 
reference to the title of the parlies to the pro- 
petv and is passed solely on the ground that a 
person has been dispossessed without recourse 
having been taken to law and should, therefore, 
be put back in possession of that property and 
can be executed. It cannot be said that S. 182 of 
the U. P. Tenancy Act applies to decrees passed 
bv Civil Courts in respect of agricultural land. 
1956 An LJ 948: 1957 All WR (HC) 283. 

-Ss. 182, 10, 59 — T. P. Act (1882), S. 60 — 

Void mortgage — Mortgagor’s right to recover 
possession on payment of money received — 
Question of limitation arises — Form of suit ■— 
Relief claimed in redemption suit — Claim in 
respect of ex-proprielarv tenancy and occupancy 
tenancy land — Jurisdiction of Civil Court — 
(Contract Act (1872). S. 45) — (Civil P. C. 
(1908). S. 9 and O. 7, R. 7) — Limitation Act 
(1908). Art. 144. See Transfer of Property Act 
(1882). S. CO. AIR 1956 All 639. 


-Ss. 182. 183 and 186 — Decree or order of 
ejectment for arrears of rent or unlawful pos¬ 
session — Time for execution. 

The time for execution of a decree or order of 
ejectment is not to be observed when the eject¬ 
ment has been ordered tor arrears of rent oi 
for unlawful possession. (’52) 1952 All WR 
(Rev) 84 (2): 1952 RD (BR) 197: 1952 AH LJ 
(Rev) 83. 

SECTION 183 
SYNOPSIS 

tl'. P. Tenancy Act (1939). S. 183.) 

1. Applicability. 

2. Suil cognisable bv Revenue Court. 

3. Suit cognisable by Civil Court. 

4. Parlies to suil. 

5. Right to sue. 

6. .Maintainability. 

7. liar lo suit. 

8. Proviso. 

9. Miscellaneous. 

1. Applicability. 

-S. 183 — Applicability — Tenancy at fixed 

rate — Alienation bv widow — Suit for pos¬ 

session bv reversioner, against alienee after 
widow's death — Civil Court's jurisdiction — 
The suit is maintainable in the Civil Court and 
is not barred under S. 180 or S. 183 of the Acl. 
See Civil P. C. 41908 1 . S. 9. AIR 1958 All 500. 

- S. 183 — Suit under — Limitation — Com¬ 
putation — Limitation Act. S. 6 — Applicability 

— The exception contained in S. 6 . Limitation 

Act cannot be availed of in a suit under Ihe 
Act. See Limitation Act (1908i, S. 29. AIR 1958 
.All 311 (DB). 

-S. 183 — Applicability. 

A suit by a tenant against a person who is 
holding a land either on behalf of the landlord 
or who has been allowed to continue in posses¬ 
sion of the land belonging to a tenant bv a land¬ 
lord would lie under S. 183 of the Tenancy Act 
in the Revenue Code. 1950 All LJ 642: 1953 
All WR (HC) 717: AIR 1954 .All 192 (192, 193) 
(Prs 6, 7). 

•-Ss. 183. 206 (b) and 180 — Applicability 

— Suit for possession of grove land — Cause 
of action arising before repeal of Tenancy Act 
by U. P. Zamindari (Abolition and Land Re¬ 
forms) Acl — Court having jurisdiction — Ten¬ 
ancy Laws — U. P. Zamindari (Abolition and 
Land Reforms) Acl (1 of 1951). Ss. 19 and 209 

— (Tenancy Laws — U. P. Zamindari (Aboli¬ 
tion and Land Reforms) Order (1952), Paras 2 
and 5) — (Civil P. C. (1908), S. 9). 

Although S. 183 in terms applied onlv to ten¬ 
ants. and grove-holders are not tenants except 
for certain purposes, vet S. 206 (bi which ap¬ 
plied to grove-holders, makes S. 183 applicable 
to grove-holders as well. Further S. 183 applies 
when the disputed property is a holding. A suil 
filed before the repeal of U. P. Tenancy Act by 
the U. P. Zamindari (Abolition and Land Re¬ 
forms) Act is a suit governed bv S. 183. U. P. 
Tenancy Act. and cognisable onlv bv the revenue 
Courts. Baba Mahadeo Das v Satyendra Kumar 
1952 .AH LJ 643: 1952 RD (HC) 337: 1952 .AH W R 
(HC) 607: ILR (1953) 1 AH 256: AIR 1953 AH So 
(86, 87) (Prs 3. 5. 7, 9) (FB). 

-Ss. 183. 182 and 186 — Decree in a suil 

under Section 183 — Execution for delivery 7 - 
Seetion 182 not applicable — ‘’Reinstatement in 
Section 186 provides that Ihe provisions of 
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Section 181 shall apply to the execution of the 
decree for reinstatement of the tenant — The 
rights to get possession of the successful party 
in" a suit under Section 183 is unfettered by the 
provisions of Section 182 — He is entitled to 
get possession at any time of the year under 
Section 181. The pendency of an appeal against 
the decree docs not deprive the decree holder 
of his advantage. See Tenancy Laws — U. P. 
Tenancy Act (1939), S. 182. 1952 AH U (Rev) 

319. 

-S. 183 — Scope of — Suit under — Decree 

or order of ejectment — Objections. 


_S. 183 — Section does not contemplate suit 

by co-tenant against other co-tenants Co- 
tenant's title to rent-free grant cannot there¬ 
fore be extinguished by his omission to su® 
within three years of his dispossession. ( 62) 
1952 RD (BR) 239. 

-S. 183 — Decree or order of ejectment — 

Ground on which it can be questioned. 

A decree or order of ejectment which has 
become final can be questioned by a suit under 
Section 183 only on the ground of fraud and 
not on the ground of any other illegality or 
irregularity. (’52) 1952 RD (BR) 221. 


A decree or order of ejectment that has be¬ 
come final can be questioned under Section 183 
of U. P. Tenancy Act only on the ground of 
fraud and not any other ground of illegality or 
material irrcgularilv. 1952 RD 149: 1952 AWR 

(Rev) 97: 1952 ALJ (Rev) 125. 

-Ss. 183, 3 (23) — Halwaha to whom Sir 

plots are given in lieu of wages becomes a sub¬ 
tenant of the plot and if he is forcibly dis¬ 
possessed by the Zamindar can recover posses¬ 
sion under Section 183. See Tenancy Laws -- 
U. P. Tenancy Act (1939), S. 3 (23). 1952 ALJ 
(Rev) 93. 

-S. 183 — Right to claim restoration — 

Irregularities in ejectment — Extension of limL 
tatlon under S. 19 of the U. P. Tenancy (Amend¬ 
ment) Act, 1047 is for tenants wrongly ejected. 
Mere irregularity or even illegality in the 
conduct of the sale or ejectment proceedings 
taken long ago should not be held to be suffi¬ 
cient to entitle the ejected tenant to claim 
restoration under S. 183 of the Act. 1952 AWR 
(Rev) 69: 1952 RD 85: 1952 ALJ (Rev) 49. 


183, 87, 88, 88-A and 89 — Abandon¬ 
ment — Presumption — When can he raised — 
Entry by landholder or non-landholder on 
abandonment — Difference in status. 

If he enters upon the land without following 
the procedure of Section 88, his entry will he 
questionable under Seclion 183 of the Art. See 
Tenancy Laws — U. P. Tenancy Act (1939), 
S. 87. 1952 All WR (Rev) 188. 


183 and 175 — Tenant ejected under 
Section 175 •— Proper remedy lies by way of 
appeal or revision and no fresh suit under 
Section 183, of the Act will lie. See Tenancy 
Laws — U. P. Tenancy Act (17 of 1939), Sec¬ 
tion 175. 1952 RD (BR) 286. 

—7 s * 183 “ Sc °P e and applicability — Suit by 
co-tenant N against other co-tenants— Name of 
j * *5® ndr o! a deceased co-tenant not recorded 
tn the khataunt — Effect — Rights of N If 

ntlngntelied for faUure to file a suit under Sec¬ 
tion 183. 

Held: The decision of the Additional Com- 
tnissioner is not contrary to any specific provi- 

flS®. of law , and SO not liable to be set aside in 
third appeal. 

There was no allegation of dispossession of N 
the daughter of a deceased co-tenant by the 
appellants claiming through the landholder and 

SAff 1 b * * un der Section 183 is not main- 
tainable, and her title as the right successor to 

w r, 1P can, ? ot be he,d 10 be extinguished by 
her faiure to institute such a suit. 

oih < *rf 1 l t 0 i )y i l her f or .i° int Possession with tho 

neriod 3 * n a civil Court and the 

penod of limitation for such a suit is 12 years 
• W MctU° n to the correction of Th£ 

wWfSk « 8 " bW co - ,emm,s - 


-S. 183 — Suit under — Ejectment order in 

a suit under Section 171 — Legality of order 
can he gone into. 1951 AWR (Rev) 231: 1951 
RD 260. 

-S. 183 — Suit under, is not barred by rea¬ 
son of possession of defendant obtained at on 
execution sale held without authority — Such 
possession cannot be deemed to be lawful. 1951 
RD 167: 1951 AWR (Rev) 162. 

-S. 183 — Co-sharer — Illegal ejectment of 

tenant by — Suit for damages by tenant — Sec¬ 
tion 183, If applies. 

A suit by a tenant for possession and 
damages will not be covered by Section 183 and 
will not be cognizable exclusively by Courts of 
Revenue. ('50) 1950 AWR (HC) 691. 

-Ss. 183 and 275 — Suit under S. 183 — 

Tenant wrongly ejected under S. 165 (2) — 

Not pursuing ultimate remedy against It by way 
of revision to Board — Relief, If can be given. 

Section 183 of the Tenancy Act can certainly 
he invoked. The mere fact that the tenant did 
not pursue his remedy would not affect his 
right to seek restoration under Section 183. His 
suit can be decreed by the Board as under Sec¬ 
tion 275 it has a right to interfere in revision in 
all cases where a Subordinate Court has acted 
illegally or with material irregularity in the 
exercise of its jurisdiction. 1950 RD 157. 


2 . Suit cognisable by Revenue Court. 

-Ss. 183, 180 —- Suit by tenant against land- 
lord who was preventing plaintiff from occupy- 
mg his land, lies in revenue Court. Sec Tenancy 

Vo-iT' AM P «o n0 ^T, A , ct (1939) * Ss - 180 and 
183. AIR 19o0 All 06 (DB), 


o. ouii cognisable by Civil Court. 

—• 183, 180, 242 -— Suit under S 0 CnA«i 
Ac Relief Act - (Civil P. C . (1008) S 9) 
(Specific Relief Act • (1877), Y0) L AIR 195 
Alj 407 and ILR (1951) 2 AH 16 and AIR tOK 

ai!; 199 j a » n iD 1948 All 486 and 1950 All L 

645 and AIR 1953 AH 733, Dlss. from. 

Tbe ba " imposed by Section 242 of the Acl 
on a civil Court, to entertain suit includes 

VZJ 

48 (DB). ' 0f 1939) ' S ' «<>.. AIR 1858 A] 

(Overruled in AIR 1959 All 1 J 

c T S ; J as am ended by Ac! to of 1847! — 

1 -r ~ - & 

»«>■s. iso. Ac 

^SecUon'sVw^ 1 ?'^ 5 ”, 1046 «*. he 

possession of SLUM'S* %JSVL?, 
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pari of the tenancy holding of the plaintiffs 
hut which had been taken possession of un¬ 
lawfully by the defendant could be instituted in 
Civil Court under the provisions of the Act as 
it stood then. AIR 1946 All 379 (FB), Not foil. 

1953 All WR (HC) 588: 1953 All LJ 665: AIR 

1954 All 171 (172) (Pt A) (Prs 1, 3) (DB). 

-S. 183 — Suit for possession — No question 

of title or tenancy rights — Jurisdiction and 
power of Court. The case was cognisable by 
Civil Court, under Section 9, Specific Relief Act. 
See Specific Relief Act (1877), S. 9. AIR 1954 
All 109. 

-Ss. 183, 69, 180 and 242 (before amend¬ 
ment by Act 10 of 1947) — Suit by tenant 
against trespasser — Jurisdiction of civil Court. 

A suit by tenant before the amendment of 
Ss. 180 and 183 in 1917 alleging that he is the 
tenant of the plots in dispute and that the 
defendant has forcibly taken possession of the 
same and is occupying them as trespasser, the 
allegations are not covered by Ss. 59, 180 or 183 
and the jurisdiction of the Civil Court is not 
ousted. See Tenancy Laws — U. P. Tenancy 
Act (1939), S. 59. AIR 1950 All 449. 

-Ss. 183, 100, 242 — Specific Relief Acl 

(1877), S. 9 — Jurisdiction — Civil and Re¬ 
venue — Suit for ejectment In respect of agri¬ 
cultural holding framed under S. 9 — (Civil 
P. C. (1908), S. 9). 

If the suit is on the basis of his previous 
possession or dispossession, it is cognizable by 
Civil Court; but if the plaintiff alleges his title 
to the land and also possession and dispossession 
by the defendants the suit is cognisable by the 
Revenue Courts under S. 180 or S. 183. See 
Specific Relief Act (1877), S. 9. AIR 1950 All 
407 (DB). 

4. Parlies to suit. 

•-S. 183 — Civil P. C. (1908), O. 1. R. 10 

and O. 22, Rr. 1, 2 and 10 — Suit under S. 59, 
U. P. Tenancy Act or appeal arising out of it 

— Zamindar, after abolition of zamindari, is 
neither a necessary nor proper partv — Civil 
Misc. Writ No. 1338 of 1961, D/- 5-9-1961 (All), 
Overruled. See Civil P. C. (1908), O. 1, R. 10. 
AIR 1963 All 649 (FB). 

- S. 183 — Divided holding — Suit by only 

one co-tenant — Joinder of other co-tenant 
allowed bv Court but not carried by Court stall 

— Suit under Section 183 was competent. See 
Civil P. C. (1908), O. 6, R. 18. 1952 RD (BR) 
344. 

-Ss. 183 and 246 — Co-tenants — Suit by 

same alone — Not maintainable — Suit by 
all — Withdrawal of some — No permission of 
Court recorded under O. 23, R. 1 (4) — Con¬ 
tinuance of suit — Validity. 

Held: The withdrawal of some of the plain¬ 
tiffs would not be allowed without the consent 
of the others and In the absence of any record 
to show such consent the withdrawal, if anv, 
does not affect the maintainability. 1952 RD 
178: 1952 ALJ (Rev) 123. 

-- —S. 183 — Zamindar not impleaded — Defect 
is fatal. ('52) 1952 RD (BR) 151. 

-S. 183 — Suit under — Non-Impleading of 

co-sharer landholders — Fatal. 

The omission to implead other landholders 
(co-sharers) in a suit under S. 183 of the Ten¬ 
ancy Act is a fatal defect and the suit should 
be dismissed straightway. 1952 RD 151: 1952 

ALJ (Rev) 217. 

- S. 183 (1) (a) — Suit bv tenant evicted by 

landholder subsequent to Amendment Act of 
1917 — Benefit of S. 19 — No necessity to 


plead under O. 7, R. 6, C. P. Code — Necessary 
parties. Held: In a suit under S. 183 (1) (a), the 
lambardar having been joined as defendant' he 
will be deemed to represent all the co-sharers 
of the mahal (vide S. 245, U. P. Tenancy Acl). 

It is optional for the plaintiff in such a suit 
to join the brothers and other co-sharers in 
cultivatory possession; the absence of co-sharers 
in the khewat as parties does not render the 
suit bad for their non joinder. The suit is not 
under Section 183 (1) (b) when they may be 
necessary parties. 1952 ALJ (Rev) 309. 

-S. 183 — Parties to suit under — Civil P, 

C. (1908), O. 1, R. 10. 

Where there are more than one tenant in a 
holding all must join in a suit under S. 183. 
Where some of the co-tenants had abandoned 
the holding, they having ceased to be tenants 
their non-joining the plaint does not render the 
suit bad and incompetent. 1952 All LJ (Rev) 
259. 


-S. 183 — Scope — Suit by two of four co- 

tenants — Others alleged to have abandoned — 
Dispossession by defendants in collusion with 
the landholder — Joinder of several persons in 
possession. 

The suit under Section 183 was maintainable 
as the dispossession was with the collusion and 
help of the landholder. 1952 ALJ (Rev) 259. 

-S. 183 (a)— Necessary parties to suit under 

— Landholder — Not the entire body of pro¬ 
prietors — Impleading of the person claiming 
the right to eject — Sufficiency. 

Held: A suit under Section 183 of the Act 
lies under Cl. (a) of it not only against the 
landholder but also against any person claiming 
to have the right as a landholder to eject the 
tenant. 

It is not necessary to implead the lambardar 
or the entire body of proprietors in the suit 
under Cl. (a) of Section 183 of the Act. 1952 
ALJ (Rev) 158: 1952 RD 302. 

-Ss. 183 and 246 — Holding Joint at the 

lime of suit under S. 183 — Necessity for 
joining all co-tenants as parties. 

It becomes imperative that all the co-tenants 
should have been joined and in their absence 
the suit will be defective bv reason of the Provi¬ 
sions of Section 246 of the Act. 1951 AWR 
(Rev) 13. 

5. Right to sue. 

-Ss. 183 and 295-A — Surrender by tenant- 

In-chlef after Tenancy Amendment Act 10 of 
1947 — Sub-tenant In possession under S. 295-A 

— Dispossession of — Right of suit under Sec¬ 
tion 183. 


There can be no sub-tenant without a tenant- 
in-chief. Therefore when he was dispossessed 
along with the tenant-in-chief he cannot be 
deemed to be a tenant as contemplated by Sec¬ 
tion 183 of the Act to be able to recover pos¬ 
session thereunder. Ilis remedy if any lies m 
the civil Court against the persons who dis¬ 
possessed him. 1952 ALJ (Rev) 168: 1952 R 

347. 


-S. 183 — Right to sue under — Person 

ose rights have been extinguished prior to 
Tenancy Act coming into force, cannot be 
1 to be a person who is deprived of his pos- 
sion otherwise than in accordance with law 
the time being in force who is entitled to 
for recovery of possession under S. HM oj 
Act. 1951 AWR (Rev) 58: 1951 RD 41. 
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-S. 183 — Right to sue under — Tenant 

who has been ejected in accordance with the 
provisions of Section 175/178 of the Tenancy 
Act cannot be said to have been ejected 
otherwise than in accordance with the law and 
therefore he cannot succeed in a suit under 
Section 183 of the Tenancv Act unless he is 
able to establish fraud. 1951 RD 32: 1951 AWR 
(Rev) 32. 

6. Maintainability. 

-Ss. 183 and 3 — Suit for possession bv 

tenant against co-sharers not entitled to eject — 
Suit is maintainable in civil Court. AIR 1953 
NUC (All) 4161 (DB). 

-Ss. 183, 180 (before amendment In 1947) 

— Lease by one co-sharer without consent of 
other co-sharers — Suit for declaring lease to 
be Invalid and for possession — Jurisdiction of 
Civil Court — Such a suit is maintainable in a 
Civil Court. Civil P. C. (1908), S. 9. 1950 All LJ 
867: 1950 All WR (HC) 665: AIR 1952 All 650 
(651) (Pt A) (Pr 5) (DB). 

-S. 183 —Suit against C, as trespasser under 

Section 180, pending in appeal — Lease by 
landlord to R creating a tenancy — Suit re¬ 
manded b> the Board to raise a new issue 

without finding against the decision on the 
other points — Effect — Subsequent compro¬ 
mise — C getting restitution — R has a right 
to sue under Section 183 of the Act. See Ten¬ 
ancy Laws — U. P. Tenancy Act (1939), Sec¬ 
tion 180. 1952 ALJ (Rev) 304. 

- S. 183 — Suit under — Maintainability. 

Where the plaint and the written statement 
support the view that the plaintifT had been 

dispossessed by the defendant through the 
agency of the landholder the suit bv plaintifT 
under Section 183 is maintainable. 1952 All LJ 
(Rev) 259. 

~—Ss. 183, 175 — Tenant ejected under Sec¬ 
tion 175 — Proper remedy — Appeal or revi¬ 

sion — Suit under Section 183 — Not main¬ 
tainable. See Tenancv Laws — U. P. Tenancy 
Act (1939). S. 175. 1952 AWR (Rev) 209. 

S. 183 — Suit under — Maintainability — 
Persons treated as sub-tenants sued and ejected 
under Section 175 of the Tenancy Act who had 
allowed those proceedings to become final can¬ 
not maintain a suit under Section 183 on the 
ground that their ejectment was not in accord¬ 
ance with law unless they establish fraud. 1952 
RD 116. 

" 183 — U. P. Tenancy (Amendment) Act, 

S- 19 Suit under — Plaintiff (legal represen¬ 
tative of a tenant ejected In execution of a 
decree under S. 61 of the Oudh Rent Act — 

wm.i 0n for exe c« !1 »n In April, 1940 — 
Within time — Proceedings in execution and 
ejectment under Ss. 181 and 182 — Ejectment 

n °M ^. U 1 n0t “obtainable. 

Held: The plaintiff was not ejected wrongfully 
from the holding. Section 19 of the (Amend- 

r 1 « «• mer ely extends the period of 

limitation but does not dispense with the other 
requirements of Section 183. Suit under S. 183 

wi* n oL maintainable - 1952 AU (Rev) 154: 1952 
RD 329: 1952 AWR (Rev) 167. 

—S. 183 — Suit under — Maintainability — 

Ejectment under S. 179 found to be invalid 

mvlng to want of notice to tenant — Proper 
remedy. 

, A ^it under Section 183 would not be main¬ 
tainable when an ejectment under Section 179 
nf “valid on the ground of wanl 

of notice to the tenant. His proper remedy is 


to have the ex parte decree for ejectment set 
aside. 1952 AWR (Rev) 55: 1952 RD 62: 19o2 
ALJ (Rev) 73. „ 

-S. 183 — Suit by tenant under S. 183 

against zamindar — Actual occupier not im¬ 
pleaded — Decree — Subsequent suit under 
S. 183 against both — Maintainability — Limi¬ 
tation against tenant. 

Held, as the suit against the zamindar for 
restoration had already been decreed, what 
the tenant wanted was now to eject and dis¬ 
possess the trespasser, whom he had avoided 
to implead in the first suit under Section 183. 
His suit lay obviously under Sections 180 and 
not 183. His subsequent suit could only b° 
treated as one under Section 180 and limitation 
should have been counted from the date the 
trespasser was in possession adversely to him 
and within his knowledge. (’51) 1951 RD 241. 

- S. 183 — Suit under, for reinstatement — 

Ejectment in proceedings under S. 163. when 
plaintiff was a minor with no guardian ad 
litem appointed — Maintainability of suit. A 
suit for reinstatement under Section 183 of the 
Tenancy Act will certainly lie. 1951 AWR (Rev) 
9. 

-Ss. 183 and 163 — Suit under S. 183 — 

Maintainability — Minor tenant ejected in pro¬ 
ceedings under 163 without a guardian ad-litcra 
being appointed. 

The order of ejectment in such proceedings is 
one without jurisdiction and hence a suit under 
S. 183 for restoration of possession would be 
maintainable. 1950 RD 153. 

7. Bar to suit. 

- Ss. 183, 180, 59 — Suit for redemption and 

possession of occupancy plots under usufructuary 
mortgage deed decreed in terms of compromise 
— Compromise decree amounting to sale of cer¬ 
tain suit plots in consideration of mortgage 
money Mortgagee no longer in permissive pos¬ 
session and becoming hereditary tenant after ex¬ 
piry of period of limitation — Suit by mort¬ 
gagors under S. 59 for mere declaration of right 
and title as occupancy tenant is barred bv Sec- 
tion 42 of Specific Relief Act. See Tenancy Laws 

(HC)' 734 TenanCV Act (I939) ’ Sl 59 ' 1963 AU WR 

® 7 ^s, 183, 242, 180 — Cause of action — 
Meaning of — Illegal dispossession from agricul- 
7i , ;? ds “ Suit under S. 9, Specific Relief 
c within 0 months — Whether barred by 

S. 242 — Jurisdiction of Civil Court is not barred 

A V . V ' ( r i»^,° f c S - n 2 , 42 0f l i ,e Act ~ (Specific Relief 
Act (1877), S. 9) — (Civil P. C (1908) Q 

20) — 1957 All LJ 783; AIR 1958 All 48, Over- 
In of >939,^ '-aIr m»V , T ^r A °' 

under' S*59 UP." Tenwcy Act \!lhdra,7 n S - 

°" b '>-n.r birred” — 
S <'nJo 83 Dn 01 maintainable. 1952 All LJ 

167. 154j 1952 R ° 320: 1952 Ail WR (Rev) 

ZT^’c 18 , 3 ^ 182 p nd 136 — Decree in a suit 
jnaer 6. 183 — Execution for delivery — s 1 R 9 

)f applies — Reinstatement” in q irc i * 

included in “delivery of possess ionMn? isU n0t 

oMtle year"— p£‘° 

lion 180. provides tha ?it "pT, "lions" m 

,ha 1 app1 '’ 10 weeution of decree for 


88 


TENANCY LAWS — V. I\ TENANCY ACT (1939), S. 183, Note 7 


reinstatement of the tenant. Section 182 is not 
made applicable to the execution of the decree in 
a suit under S. 183 and considering the scheme 
of the Act also it is not applicable. Me is en¬ 
titled to get possession at anv time of the vear 
under S. 181 which is made expressly appli¬ 
cable. 

The pendency of an appeal against the decree 
does not deprive the decree-holder of his advan¬ 
tage. 1952 AH LJ (Re v ) 319. 

- S. 183 — Suit under — Not barred by with¬ 
drawal of a prior suit under S. 142 between the 
same parties — No estoppel. 1952 All LJ (Rc v ) 
128: 1952 RD 251. 

8 . Proviso. 

- Ss. 183. Proviso and 175 — U. P. Agricul¬ 
tural Tenants (Acquisition of Privileges) (Amend¬ 
ment) and Miscellaneous Provisions Act (7 of 
1950). S. 10 — Suit for ejectment under S. 183 
by sub-tenant — Sub-tenant liable for ejectment 
under S. 175 — Section 10 of U. P. Act 7 of 1950 
held did not apply — Proviso to S. 183 was 
attracted and suit could not be decreed — Ten¬ 
ancy Laws — U. P. Agricultural Tenants (Ac¬ 
quisition of Privileges) (Amendment) and Misc. 
Provisions Act (7 of 1950), S. 10. 1965 All LJ 

290. 

--S. 183 — Proviso — Scope. 

The proviso prohibits a decree for actual pos¬ 
session in order to avoid future litigation if the 
plaintifT even though he was dispossessed un¬ 
lawfully was liable to ejectment in the agricul¬ 
tural year. (’52) 1952 RD (BR) 53: 1952 All WR 
(Rev) 57: 1952 All U (Rev) 42. 

9. Miscellaneous. 

--S. 183 (1) (b) — Allowing ‘to retain posses¬ 
sion’ — Fixed tenancy — Sale bv Hindu widow 
— Rent accepted bv landlord from alienee — 
Death of widow — Alienee’s right as against re¬ 
versioner — Receiving rent does not mean that 
possession is allowed against the rightful owners 
that is the reversioners. AIR 1958 All 500 (501) 
(PI A) (Pr 9). 

-S. 183 (1) (b) — ‘Retain’ — Meaning of. 

The word ‘retain’ in S. 183 (1) (b) carries with 
it the connotation that the landholder wrongful¬ 
ly supports the right of the person who is in 
wrongful possession and denies the right of the 
person who is righfullv entitled to possession 
and allows the person wrongfully in possession 
to continue in possession on the basis that he 
has an established right to continue in posses¬ 
sion as against the claimant who has not. AIR 
1958 AH 600 (501) (Pt B) (Pr 9). 

-S. 183 — Hereditary tenant — Surrender of 

land by him in favour of landlord in 1949 — 
Sub-tenant under him is entitled to continue in 
possession as sub-tenant and to bring suit under 
S. 183. Sec Tenancy Laws — U. P. Tenancy 
Act (17 of 1939), S. 295- A. 1957 AH WR (HC) 
67. 

- Ss. 183, 87 (4) and 88 — Where a tenant 

in possession is imprisoned and does not leave 
anv person in charge of the land responsible for 
payment of rent nor gives anv notice to land¬ 
holder about it, he will be presumed to have 
abandoned the holding under S. 87 (4). But a 
landholder who enters upon a holding in con¬ 
travention of the provisions of S. 88 shall be 
deemed to have ejected the tenant otherwise 
than in accordance with the provisions of this 


Act within the meaning of S. 183. The tenant 
can_ lake advantage of S. 19 of the Act 10 of 
1917. See Tenancy Laws — U. P. Tenancy Act 
(1939), S. 87 (4). 1952 Rev Dec 378: 1952 All 

LJ (Rev) 275: 1952 All WR (Rev) 244. 

-Ss. 183 and 88 — Tenant committed to (all 

— Provisions of S. 88 not compiled with — Land¬ 
lord letting another into possession — Liability 
to be sued under S. 183 — Benefit of S. 19, Ten¬ 
ancy (Amendment) Act — If available. 

Held: Even if T (tenant) can be presumed to 
have abandoned, the landlord not having com¬ 
plied with the provisions of S. 88 the tenant T 
can treat the entry of the landlord upon the land 
as unlawful and sue him under S. 183 bv virtue 
of S. 89. 

It cannot be said that T was not ‘ejected’ and 
he could not claim the benefit of S. 19 of the 
(Amendment) Act, 1947. 1952 RD 378: 1952 All 
LJ (Rev) 275: 1952 All WR (Rev) 244. 

-Ss. 183, 175 — Ex-parle order of ejectment 

under S. 175 — Subsequent suit under S. 183 
questioning the propriety of the order — Provi¬ 
sions under S. 19 — Effect of — Failure on 
part of the landholder to mention the local rates 
paid bv him constitutes merely a silence as to 
facts, which lie was not duty bound to disclose, 
and does not constitute fraud. See Tenancy 
Laws — U. P. Tenancy Act (1939), S. 175. 1952 

AH WR (Rev) 214. 

-S. 183 — Wrongful dispossession under — 

Proceeding under S. 171 pending — A plot 
therein sold In execution of decree for arrears of 
rent — Purchaser obtaining delivery — Zamln- 
dar securing dakhal of the plot — Ostensible 
ground of decree under S. 171. 

Held: the possession obtained by the land¬ 
lord of the plot purchased bv the plaintiff could 
not be justified on the ground that he took it 
bv the purchase subject to the liabilities of the 
defendant in the proceedings under S. 171 (as 
provided under S. 251 of the Act). The plain¬ 
tiff not having been a parly in the said pro¬ 
ceedings under appeal before the Board the land¬ 
lord’s action in taking such possession was 
wrongful dispossession within the meaning of 
S. 183 of the Act. 

It was the landlord himself who brought to 
sale the properly purchased by the plaintiff dur¬ 
ing the pendency of proceedings under S. 171, 
Tenancy Act; so he is estopped from taking ad¬ 
vantage of S. 52. T. P. Act (lis pendens). 1952 
RD 164: 1952 Ml LJ (Rev) 215. 

-S. 183 — Plaintiff not basing his tenancy 

rights on adverse possession — Power of Court 
to make out such a case for him. 

When a plaintiff in a suit under S. 183 of the 
Tenancy Act does not base his tenancy rights on 
adverse possession bv prescription, the Courts are 
not justified in setting up such a new case for 
him. 1952 AH LJ (Rev) 213: 1952 RD 124. 

-S. 183 — Suit under — Non-joinder of a 

co-tenant — Co-tenant, order to implead on his 
application — Not carried out — Effect — Non¬ 
joinder of a co-sharer in the proprietary rights 
— No plea in the written statement — Plaint 
alleging the right to receive rent in the land¬ 
holder impleaded — Question, not to be raised 
in second appeal (S. 267). 1952 All LJ (Rev) 

173: 1952 RD 344. 

-Ss. 183 and 180 (2) — Claim in suit under 

a contract — New case of acquisition of rights 
under S. 180 (2) — Permissibility — Benefit of 
S. 19 of the (Amendment) Act, 1917 — Tenants 
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..lone entitled. 1952 RD 235: 1952 All LJ (Re 
143- 

_1§ # 183 — Mortgagee leasing portion of land 

in ordinary course of normal and prudent mana¬ 
gement — No allegation of any fraud on collu¬ 
sion underlying transaction — Redemption of 
mortgage after 30 years and ejectment of lessee 
— Lessee held had become hereditary tenant and 
was entitled to recover possession under S. 183. 
(’52) 1952 RD (BR) 223: 1952 All LJ (Rev) 130. 

-S. 183 — Suit (o question decree or order of 

ejectment which has become final. 

A decree or order of ejectment which has be¬ 
come final can be questioned bv a suit under Sec¬ 
tion 183 only on the ground of fraud and not on 
the ground of any other illegality or irregularity. 

1952 All U (Rev) 125: 1952 All WR (Rev) 97: 
1952 RD (BR) 149. 

- S. 183 — Tenancy rights devolving upon 

widow — Surrender bv widow — Heirs of 
deceased can sue for recovery of possession under 
S. 183 within three years of widow's disposses¬ 
sion — Period of limitation expiring — Sec¬ 
tion 19 of, Amending Act of 1947 does not ex¬ 
tend privilege of extension of period of tenants 
prevented from obtaining possession — Privilege 
is given to only those tenants who are wrongful¬ 
ly dispossessed — Tenancy Laws — U. P. Ten¬ 
ancy Amendment Act (10 of 1947), S. 19. (’52) 
1952 All U (Rev) 123: 1952 RD (BR) 178. 

-Ss. 183 (2), 175 — Ejectment In accordance 

with law — What Is — Ejectment under S. 175. 

Ejectment of a tenant in accordance with the 
provisions of S. 175/178, U. P. Tenancy Act is not 
otherwise than in accordance with law and a 
suit by a tenant so ejected for recovery of pos¬ 
session under S. 183 cannot succeed unless he is 
able to establish fraud. (’62) 1952 RD (BR) 116. 

—— S. 183 — Right to maintain a suit under — 
Hahvaha to whom Sir plots are given in lieu of 
wages and who is subsequently dispossessed. See 
Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 3 (23). 1952 RD 79. 

S. 183 — A admitted to tenancy — Zamindar 
cannot superimpose B during As life time — 
Any agreement by zamindar with B is inopera- 
51* ~ "* ld ° n fads that B had no title. 1952 

109 WR * RCV * 88: 1952 AU LJ 85: 1952 RD ( BR ) 

-S. 183 —• Person super-imposed on a tenant 

— Status. 

As during the lifetime of a tenant a third per- 

L!L C0U -7. n i° l be super-imposed as a tenant the 
latter win be a person without title. 1952 All 
LJ (Rev) 85: 1952 RD 109: 1952 All WR (Rev) 

SECTION 186 

jT~m' I8 p 182 b I83 r ~~ Decrce in a suit undci 

plies “4S5 ta . on for „delivery - S. 182 if ap. 

covereT hv R £r ,emen r in Scction 186 5s not 
K \ZL b Z dehvery of possession in S. 182 — 

No reliance can be placed on the word "rcinstate- 

- Section tftft 6 t0 ?J tract , P rov ‘sions of S. 182 
$ lRt lhnii ^ i pi ? v, des that the provisions of 

or reinstaL^nl V 5? cxcculion °f the decree 
Laws H P t ° f ,he , tcnant - Sce Tenancy 

AH LT(Rev) 3a nanCY A ° l (I939) ’ S ' 182 ‘ 1952 

* 82 aDd — Decree or order of 

s slon i tUT" 01 *? nl " Pos¬ 

session — Time for execution. 

A decree under S. 183 is a decree for recovery 

fl f on P ' m Sl \hcro(oS 011 V n ] awfu ) occu P ant - Sec- 
S 8 1 ) ^ ’ excludes the provisions of 

s mi In U u P ,n T evi"S' A “ 
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SECTION 191 

-S. 191 — Land granted rent free — Re¬ 
sumption by zamindar — Powers of Condi¬ 
tions. 

A comparative studv of Ss. 191 . 192 and 195 
of the Act would evolve the position that land 
held rent free is rcsumable unless it, U) is of 
a period prior to settlement; (2) is, at the same 
time, one of a non-service nature. 1952 AH 14 
306: 1952 All WR (HC) 271: 1952 RD 297: AIR 
1952 AU 934 (935) (Ft C) (Pr 10). 

SECTION 192 

-Ss. 192, 191 and 195 — Grant — When re¬ 
turnable. 

A grant is rcsumable unless it is of a period 
prior to the permanent settlement, and is, at 
the same time, one of a non-service nature. See 
Tenancy Laws — U. P. Tenancy Act (1939), 
S. 191. AIR 1952 All 934. 

-Ss. 192, 3 (22) — Retrospective effect if 

any — Holder of land from a rent-free grantee 
under Oudh Rent Act — If becomes sub-tenant 

under U. P. Tenancy Act — U. P. Tenancy Act 

is not retrospective to affect the rights acquired 
under the Oudh Act prior to the passing of the 
U. P. Tenancy Act. The statutory tenant be¬ 
comes a hereditary tenant under S. 29 (a) of the 

Act. Sce Tenancy Law's — U. P. Tenancy Act 

(1939), S. 3 (22). 1952 AU U (Rev) 308 (2). 

SECTION 194 

-Ss. 194 and 119 — Agreed rent between 

landholder and tenant or grantee at favourable 
rent — Enhancement of rent — Limitations in 
S. 119 apply. (’51) 1951 RD 272: 1952 All WR 
(Rev) 12. 

SECTION 195 

-S. 195 — Exception provided by section — 

Burden of proof. 

The provision in S. 195 preventing ejectment 
furnishes an exception to the general rule allow¬ 
ing ejectment. This exception, on the face of 
it, has to be pleaded and proved by the party 
relying upon it affirmatively and not disproved 
Hie lamHord in a negative fashion. (’62) 1952 
r ?JBR) 297: 1952 All WR (HC) 271: 1952 All 
LJ 306: AIR 1952 All 934 (935) (Pi A) (Pr 7). 

~ s ' , 195 — Grantee — Ejectment — When not 
liable to ejectment. 

Under S. 195 ejectment w'ould not follow 
where the grantee had become a proprietor under 
S. 19- or where the grant was not for some 
specific purpose no longer required f f 521 10 K 2 
'RD (BR) 297: 1952 All WR (HC) 271: 1952 All 
LJ 306: AIR 1952 All 034 (935) (Pi B) (Pr 8) 

-Ss. 105, 191, 102 — Land granted rent-free 

dictions UmPl ° n by zamIndar “ Powers of — Con- 

A comparative study of Ss. 191 iqo in* 
of the Act would evolve the position ,h7t ,end 
be d rent-free js resumable unless it (i) j s of « 

SS Wa^c^alSe * £ 

IM» Ail &4 P ' Tcnancv Act (1939), 

SECTION 197 


- Landholder cTnnorXequentl^'say 0 th 
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was merely tenant from very beginning. (’51) 
1951 RD 272: 1952 All WR (Rev) 12. 

SECTION 198 

-—S. 198 — Effect of on applicability of Sec¬ 
tion 180 to suit bv Muafidar for possession — 
Section 180, being in general terms and not con¬ 
fined to hereditary tenants, its application to suit 
will not be excluded by S. 108. See Tenancy 
Laws — U. P. Tenancy Act (17 of 1939), Sec¬ 
tion 180. AIR 1954 All .355. 

SECTION 205 

——-S. 205 — Section does not apply to pro¬ 
prietary rights between landlords inter sc but 
only govern relations between landlord and ten¬ 
ant — Compromise in suit brought bv co-sharers 
in respect of proprietary rights over their own 
grove would be governed bv provisions of Civil 
P. C. (1908). O. 23. R. 1 and not bv S. 246. AIR 
1965 All 570 (570, 571) (Prs 5, 7) (I)B). 

- -S. 205 (a) and (b) — Applicability. 

Where a person claiming to be a grove holder 
does not assert that the plot on which the grove 
stands was let or granted to his predecessors in¬ 
interest for the purpose of planting a grove, sub¬ 
section (a) of S. 205 floes not apply to his case. 
The person then must rely on sub-section (b) 
for his grove holder’s rights but that sub-section 
deals with the case of a person who is a ten¬ 
ant and does not apply if the deft, docs not 
prove himself to be a tenant before he becomes 
a grove-holder. (’51) 1951 All WR (Rev) 68: 
1951 RD 51 (52). 

-S. 205— Written permission — Grove-holder 

— Acquisition of rights. 

Where the land on which the grove is planted 
is not held as a tenant, no written permission 
of the landlord is necessary even if the grove is 
planted after 7-9-1926. If the grove is planted 
with the knowledge of the landlord and is re¬ 
corded as grove in the settlement papers and 
the landlord slept over his right to eject the 
grove-holder it will be presumed that the land 

was granted for the purpose of planting the 
grove and therefore, such person will acquire the 
rights of a grove-holder and cannot be ejected 
as trespasser. (’51) 1951 RD 54: 1951 All WR 

(Rev) 46 (47). 

SECTION 296 

-S. 206 — Section does not applv to pro¬ 
prietary rights between landlords inter se but 
only governs relations between landlord and 

tenant — Compromise in suit brought by co¬ 
sharers in respect of proprietary rights over thcii 
own grove would be governed bv provisions of 
Civil P. C. (1908), O. 23. R. 1 and not bv S. 246. 
AIR 1965 All 570 (570, 571) (Prs 5, 7) (DB). 

-S. 206 fa) — Scope. Sec Tenancy Laws — 

U. P. Tenancy Act (17 of 1939), S. 30. AIR 1955 
NUC (All) 4168. 

-S. 206 fa) — Applicability. 

Section 206 (a) preserves rights of those who 
were grove-holders on the date when the Act 
came into force — Grove-holder ceasing to be 
grove-holder before Act bv abandonment and 
consequent escheat to Zamindari according to 
custom — Section does not applv. ILR (1954) 1 
AH 156: 1953 All WR (HC) 349: 1953 All LJ 390: 
AIR 1953 All 709 (710) (Pr 5) (DB). 

•_Ss. 206 (b), 180 and 183 — Applicability 

— Suit for possession of grove land — Cause 
of action arising before repeal of Tenancy Act 
by U. P. Zamindari (Abolition and Land Re¬ 


forms) Act — Court having jurisdiction — (Ten¬ 
ancy Laws — U. P. Zamindari (Abolition and 
Land Reforms) Act (1 of 1951), Ss. 19 and 209) 
— (Tenancy Laws — U. P. Zamindari (Abolition 
and Land Reforms) Order (1952), Paras 2 and 
5) — (Civil P. C. (1908), S. 9) — Section 206 (b) 
which applies to grove-holders, makes S. 183 ap¬ 
plicable to grove-holders as well. See Tenancy 
Laws — U. P. Tenancy Act (17 of 1939), S. 183 
AIR 1953 All 85 (FB). 

-S. 206 (a) — Clause (a) whether retrospec¬ 
tive — Escheat by custom taking place before 
commencement of Act — Section 206 (a) whether 
applies. 

Section 206 (a) is not retrospective in its opera¬ 
tion. In such circumstances S. 206 (a) does not 
apply and the zamindar is entitled to succeed. AIR 

1952 All 174 (175) (Prs 9, 12). 

-S. 206 (c) — Suit by dispossessed grove-holder 

under S. 183 — When maintainable. 

Under S. 206 (c), the grove-holder when dis¬ 
possessed has a remedy under S. 183, just as any 
tenant would have but this relates to disposses¬ 
sion either bv the zamindar or persons claiming 
through the zamindar. (’52) 1952 All WR (Rev) 
95: 1951 RD 226. 


-S. 206 — Grove — Disappearance of — Re¬ 
version of land — Applicability to case of occu¬ 
pancy tenancy. 


The argument that on the disappearance of grove 
the land reverted to the Zamindar under U. P. 
Land Revenue Act, 1901, would not apply where 
the land on which the grove had been planted is 
occupancy tenancy. 1952 All WR (Rev) 36: 1952 
RD 19: 1952 All LJ (Rev) 24. 

-S. 206 (c) — Transfer by one of two joint 

grove-holders In favour of landholder — Effect. 

Clause (c) of S. 206 has made the interest of 
a grove-holder transferable bv voluntary transfer. 
If one of the joint holders of a grove transfers his 
interest to the landholder it is valid and it cannot 
be contended that the other grove-holder be¬ 
comes a sole grove-holder bv survivorship. 1952 
RD 157: 1951 All WR (Rev) 150. 


-S. 206 (f) — Scope and effect — A suit in 


which the issue whether defendants are grove- 
holders is raised, it cannot be referred to Re¬ 
venue Court, as no question regarding tenant right 
is involved. Section 206 (f) docs not affect this 
question. See Tenancy Laws — U. P. Tenancy 
Act (17 of 1939), S. 288 (1). 1951 All WR (HC) 

204. 

SFfTION 209 


—Ss. 209 and 3 (24) — Thcka or lease. 

Where though a deed purported to he a theka. 
appeared that the entire land of the kncwai 
as given to the defendant for cultivation for a 
ecified amount and there was no other trans- 
r of anv proprietary right whatsoever » n favour 
the defendant the alleged thekadar, and there 
ere no tenants from whom any rents *’ cre ‘ 

■ realised nor profits to be collected and c\en 
nd revenue was to be paid by the less ° r - J 
ansaction is onlv a lease and not a genuine 

ieka. 1951 RD 60. 

SECTION 211 

_S. 211 — Exercise of the rights of lessor 

ic thekadar is permissible except the two un 
211 (1) (a) and (b) - No lease executedI by 
im — Statement by thekedar in Court In 
,it under S. 183 does not validate illegal leas . 
)52 All LJ (Rev) 128: 1952 RD 2ol. 


TENANCY LAWS - U. P. TENANCY ACT (1939), S. 213 
SECTION 213 in S. 9, U P. Debt Rej 


_S. 218 — Arbitration Act (1940), S. 30 —- 

Misconduct — Theka rights in village not divided 
by arbitrator appointed to make partition — There 
is no misconduct since such rights are not parti¬ 
ble. Sec Arbitration Act (1940), S. 30. AIR 1955 
All 573 (DB). 

SECTION 214 

-S. 214 (1) (d) — Sections 4, 8 of the 

Suits Valuation Act — Suit by lessor against 
thekadar for ejectment on ground that he 
was holding over after expiry of theka under Sec¬ 
tion 214 (1) (d), U. P. Tenancy Act (17 of 1939) 

— Suit governed by S. 7 (xi) (cc), Court-fees Act, 
and not by S. 7 (v) — Section 8, Suits Valuation 
Act, applies ~ Valuation for purpose of court- 
fees and jurisdiction would be the same — Court- 
fees Act (1870), S. 7 (v). (xi). See Suits Valua¬ 
tion Act (1887), S. 4. AIR 1952 All 658 (DB). 

-Ss. 214 and 286 — Reference to Civil Court. 

Where an admitted proprietor sues a thekadar 
for ejectment, the issue whether the defendant is 
a thekadar or not cannot be referred to the Civil 
Court. 1952 All U (Rcy) 277. 

-S. 214 — Suit under by Court of wards — 

The Manager or the Collector may bring a suil 
in the Revenue Court. See U. P. Land Revenue 
Act (3 of 1901), S. 34 (1). (’51) 1951 All WR 
(Rev) 113. 

'— 214 — Suit under against defendant as the¬ 
kadar — Proprietary title of plaintiff not denied 
Issue as to whether defendant was a thekadar 

— Reference to Civil Court — Necessity — The 
issue need not be referred to the Civil Court — 
The defendants claim to be a tenant is entertain- 
able by the Revenue Court. See Tenancy Laws 

RD U 120’ Tcnancy Act (17 of 1939) ’ S> 286 - 1050 

SECTION 230 

i 230, 245 — Claim of lambardar to haq-e- 
Jambardari is not tenable when amount of rent 

5507 Ot (DB) liSCd bV lambardar> AIR 1955 NUC (All) 

230 — Rtaht of possessory mortgagee who 
was In possession of a share In a village to sue 

sh ®L re * rofl, » ““ Mortgagor put In pos¬ 
session under Section 35 of the U. P. E. E. Act. 

mj* *2 m « p Ale a suit under S. 230 of the 

»h*SS. y fc Ac, . , ° rec0ver h,s sbarc of the profits, 

nS) h AU 489. D0 ' “ ,eC ° rded cosh ‘""- ILR 

SECTION 231 

T Assignee of right to recover profits 
U p t! ahare of P rofils - See Tenancy Laws - 

An U 4 «! ncy cl 111 of I939) ’ S * 3 ’(«• 1958 

VW^of^rnmf d W B h S * 3 {l)) “ Suit for rcc °- 
sharer iT” P ° s , sessor V mortgagee from co¬ 

interest suit hv V w M ° rtcacee , beinR successor-in- 

ft'rWwo 1 ) ^ 4 s,. not barrcd bY s - 231 • 

— / SECTION 233 

Xi*” Sc .? p l~^ Ncl P rofl *s. meaning of 
CJ ~ U * P - Debl Redemption Act (13 

WM. .i 

rninina S?? ISa'i?*-' lbe /c[^ re » of no use in deter¬ 
mining the meaning of the expression "net profits" 


in S. 9, U. P. Debt Redemption Act. gara v. 
Mathura 1951 All U 421: 1951 All WR (HC1 
389: AIR 1951 All 643 (646) (Pt B) (Pr 21) (FB). 


SECTION 242 
SYNOPSIS 

(U. P. Tenancy Act (1939), S. 242.) 

1. Jurisdiction of Clvll/Rcvcnuc Courts. 

2. Bar of Civil suit. 

3. Effect of amendment on pending suits. 

4. Jurisdiction of special Judge. 

5. Jurisdiction to entertain appeal. 

6 . Miscellaneous. 

1. Jurisdiction of Clvll/Rcvenue Courts. 

-Ss. 242 and 59 (2) — Suit whether cognizable 

bv Civil Court or revenue Court — Substance of 
relief claimed should be looked to — Merc omis¬ 
sion to implead land-holder can neither oust 
jurisdiction of revenue Court nor confer it on 
Civil Court — Plaintiff claiming as tenant filing 
suit for injunction restraining defendant from in¬ 
terfering with his possession — Defendant also 
claiming land through land-holder and adducing 
evidence therefor — Held, question of jurisdiction 
could not be decided on assertions made in plaint 
but only on recording a finding on defendant's 
evidence — Plaint could be returned to com¬ 
petent Court, even after recording evidence, if 
the suit was found not maintainable in Civil 
Court — Civil P. C. (1908), S. 9. O. 7, R. 10; 
O. t, R. 9. 1965 All WR (HC) 214. 

-S. 242 — Suit under Section 63 for declara¬ 
tion stayed by revenue Court — Second suit for 
injunction — Civil Court has jurisdiction to try 
— Question of jurisdiction is determinable on 
allegations in plaint and not on the allegations 
made by the defendant in the written statement. 
AIR 1946 All 379 (FB); AIR 1953 All 729, Dis¬ 
tinguished. 1961 AH WR (HC) 639: 1961 AU 

LJ 854: ILR (1962) 1 AU 194. 

-S. 242 — Jurisdiction — Suit under S. 9, 

Specific Relief Act — C. P. Code, S. 9. The ban 
imposed by Section 242, on n Civil Court, to 
entertain a suit includes a suit even under Sec¬ 
tion 9 of Specific Relief Act. See Tenancy Laws 

“ u - P- T?. nancy Acl (17 of 1939 )’ s - 180. 

AIR 1958 AIl 48 (DB). 

[Overruled in AIR 1959 All 1 .] 


“ 242, 81 (2) and 288 — Suit for damage! 

for cutting trees — Question of ownershii 
arising on pleadings — Jurisdiction of Clvl 
Court — (Civil P. C. (1908), S. 9). 

Under Section 242 read with Section 81 (2 
Civil Court has no jurisdiction to entertain s 
sui for a declaration of ownership of trees 
but a suit for damages for the cutting of tree 
and not for a declaration of ownership of then 

wTSnSuifci" ffa ““ *" »' 

?„«, ,«v«s 

When one of the issues in a suit is whether i 
party is a grove-holder or not the Civil Cour 
cannot refer that to Revenue Court but mus 
the same itself. See Tenancy Law? !! 

U 8097 enanCy ACI (1? ° f I939) ’ S * 3 * 1957 A1 

S. 242^(m if st o °d before amending Act II 

for possession 11 of ^Tuit ^ 

s'^i'Igs^Aif'w^aic) Pl c - (1008 > 
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TENANCY LAWS — U. I\ TENANCY ACT (1039), S. 242, Note 1 


-S. 242 and S. 180 (before amendment of 

1947) — Soil against eo-sharer in peaceful pos¬ 
session — Forum — (Civil P. C. (1908). S. 9). 

The suit not covered bv Section 180 so as to 
become a suit exclusively within jurisdiction of 
the revenue Court under Section 212. Such suit 
can be rightly instituted in Civil Court. See 
Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 180. AIR 1954 All 191. 


#-Ss. 242, 180 — U. P. Tenancy (Amend¬ 

ment) Act (10 of 1917), S. 27 — Ejectment 
decree obtained after 1-1-1940 — Execution — 
Annulment of — Reinstatement after 1947 Act 
— Liability to ejectment in execution of decree 
obtained after 1 1-1940 — Second suit for eject¬ 
ment is barred. See Tenancv Laws — U. P. 
Tcnanev (Amendment) Act (10 of 1947), S. 27. 
AIR 1965 All 116 (FB). 


-S. 242 — Omission of word ‘‘adequate” 

from section — Effect of — Relief obtainable 
in revenue Court — Every suit relating to such 
relief is excluded from cognizance of Civil 
Court. 

The omission of the word 'adequate' from 
Section 242 goes to show that the intention of 
the Legislature was to exclude from the cogniz¬ 
ance of a Civil Court everv suit based on a 
cause of action, in respect of which anv relief 
could be obtained in a revenue Court. AIR 1944 
All 81. Dissent, from; AIR 1946 All 379, Ref. to. 
(’50) ILR (1950) All 431: AIR 1952 All 660 (661, 
662) (Prs 6, 8. 10) (DB). 

-S. 242 — Question of Jurisdiction — Preli¬ 
minary issue as to — Determination — Rele¬ 
vant materials — Suit for injunction against 
trespassers — Civil Court would have jurisdic¬ 
tion. 

Where a preliminary issue is raised as to 
jurisdiction, in determining it at the initial 
stage the Court is confined to the allegations in 
the plaint and has to accept them as correct. 
But the position would be different after the 
suit has been tried and findings arrived at on 
those allegations. At that stage those findings 
would go to determine the jurisdiction of the 
Court. 1952 ALJ 202: 1952 AWR (HC) 541: AIR 
1952 All 496 (497) (Pi B) (Pr 4). 

[Overruled in AIR 1953 All 729.1 

-S. 242, Expl. 2 — Sull for possession by 

removal of thalchcd-shcd — Suit if maintainable 
In Revenue Court — Civil P. C. (1908), S. 9. 

In such a suit, the relief for removal cannot 
be granted bv the Revenue Court. Section 242, 
Expl. II would, therefore, not exclude the juris¬ 
diction of the Civil Court. 1952 All WR (HC) 
203: AIR 1952 All 274 (274) (Pi B) (Pr 7). 

-S. 242 — Jurisdiction — Pronolc for pur¬ 
chase of produce of ‘phulwari 1 and 'kondar' — 
Suit for price based on pronote is cognizable 
by Civil Court only and not by Revenue Court 
— CivU P. C. (1908), S. 9. 14 RD 313, Dist. (ol) 
1951 All WR (HC) 634: 1931 All LJ 632. 

-S. 242 — Status as grovcholdcr — Relief 

for declaration of. 

Where the relief sought for in a suit is sub¬ 
stantially a relief for a declaration of plaintiff’s 
status as a grovcholdcr, the suit clearly falls 
within the jurisdiction of the revenue Court. 

AIR 1930 All 660 (661) (Pt A) (Pr 5). 

2. Bar of Civil Suit. 

-Ss. 242, 59 — Bar to jurisdiction of Civil 

Court — Suit bv plaintiff for declaration of 
right as tenant and that leases in favour of 
defendants and decrees passed bv Revenue 
Court were not binding on him — Held, leases 
or decrees without any legal force cannot oust 
jurisdiction of revenue Court nor is it conferred 
on civil Courts even if particular relief is 
rlaimed — C. P. Code (1998), S. 9. 1965 All IJ 
70: AIR 1965 All 514 (515, 516) (IM A) (Prs 7, 
8 ). 


•-Ss. 242 and 180 — Suit for ejectment 

under Section 180 in Civil Court is barred — 
Civil P. C. (1908), S. 9 — Provisions of S. 242 
cannot be defeated bv pleading that some co¬ 
sharers are not willing to join suit under S. 180. 
Kedar Nath v. Jamuna, 1964 All WR (HC) 219: 
1964 All U 442: ILR (1964) 2 All 398: AIR 1085 
All 116 (120) (Pt D) (Pr 19) (FB). 

-Ss. 242 and 180 — Plaint allegations mak¬ 
ing suit one under S. 54, Specific Relief Act — 
Facts entitling plaintiff to relief under S. 180, 
not pleaded — Jurisdiction of Civil Court —If 
barred. 

The jurisdiction of the Civil Court is not 
barred simplv because the plaintiff could have 
bv alleging the additional facts, obtained relief 
under Section 180 of the U. P. Tenancy Act. 
AIR 1959 All 1 (FB), Foil.; AIR 1953 All 729, 
Not Foil. 1960 All LJ 314: 1960 .411 WR (HC) 
210: AIR 19G0 All 573 (576) (Pt B) (Pr 8). 

[Overruled on another point in AIR 1962 All 
218.) 


•-Ss. 242, 180 and 183 — Applicability — 

Illegal dispossession from agricultural lands — 
Suit under S. 9, Specific Relief Act, 1877 —- 
Whether barred bv S. 242 — 'Cause of action 
— (Specific Relief Act (1877), S. 9). 


The jurisdiction of the Civil Court is not 
barred bv virtue of Section 242 in respect of 
suit filed under Section 9 of the Specific Relief 
Act for obtaining possession over agricultura 
land from which Ihc plaintiff alleecd his illegal 
dispossession within six months of the date of 
the suit. 1957 All LJ 783; AIR 1958 All 48, 
Overruled. Ynr Muhommad v. Lakshmi Das, 
1958 All LJ 628: 1958 All WR (HC) 703: ILR 
(1958) 2 All 394: AIR 1959 All 1 (4 to 7) (Pt A) 
(Prs 8, 9, 14, 15, 17 to 20) (FB). 


-S. 242 (as amended In 1947) — Bar of Civil 

suit — Cause of action on which Revenue Court 
ran grant relief — Civil suit is barred even if 
relief is not as wide ns can he granted bv Civil 
Court - (Civil P. C. (1908). S. 9). AIR 1055 
MIC fAin 5493. 


- S. 242 — Bar of Civil Suit — Determining 

factor is cause of action — What is cause of 
action slated — One must have regard to allega¬ 
tion made in plaint or application and not to 
allegation in written statement — (Civil P. U 
(1908). S. 9 and O. 2, R. 2). AIR 1955 NEC 
(All) 2729 (DB). 

-S. 242 — Applicability. The only point for 

revision is whether the suit instituted in nc 
Court of the Munsif could be instituted in 1 
Revenue Court, and the jurisdiction ol me 

Munsif was barred under S. 24. °f **** ‘ . * -j 
jurisdiction of the Civil Court could not be sai 
to be barred. See Specific Relief Act (1877), Sec 
lion 9. AIR 1954 All 109. 

-S. 242 — Suit under S. 9 Specific Relief Ael 


-— auil uuuer o. -- T ■- 

- Defendant not alleged to be tenant — to 
R ollon of Civil Court Is not barred — (Specific 
Relief Ac! (1877), S. 9). 
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TENANCY LAWS — U. P. TENANCY ACT (1939), S. 242, Note 2 


The suit lies in the Civil Court and the juris¬ 
diction of that Court is not barred bv S. 242, 
U P Tenancy Act. (’52) 1952 All WR (HC) 64: 
AIR 1953 All 733 (733) (Pr 7). 

__Sc 242, 60, 61, 63 — Jurisdiction of Civil 

Court - (Civil P. C. (1908), S. 9) — AIR 1949 
AU 257 and AIR 1952 All 496, Overruled. 


The suit was barred from cognizance of n 
Civil Court bv Section 242, since relief sought 
lies in the Revenue Court. See Tenancy Laws — 
U P Tenancy Act (17 of 1939), S. 60. AIR 1953 
Ail 729 (DB). 

-Ss. 242, 54 (2) (before Us repeal in 1947) 

— Acquisition proceedings under S. 54 — Res¬ 
toration proceedings under S. 54 (5) — Suit for 
declaring restoration order ultra vires — Juris¬ 
diction of Civil Courls to grant declaration not 
barred — (Civil P. C. (1908), S. 9). See Ten¬ 
ancy Laws — U. P. Tenancy Act (19391, S. 54 


(2). AIR 1953 All 578. 


- Ss. 242, 180 — Perpetual lease by Karla — 

Suit for possession by junior members of family 

— Lease alleged to be in excess of karla's 
power — Plaintiffs not claiming either in 
plaint or in proceeding to be persons entitled 
to admit tenant to suit land — Suit does not 
fall under Section 180 — Trial of suit by Civil 
Court is not barred. See Tenancy Laws — U. P. 
Tenancy Act (1939), S. 180. AIR 1951 All 581. 

- Ss. 242, 180 — Suit for ejectment by ten¬ 
ant against trespasser does not lie under S. 180 

— The jurisdiction of Civil Court to entertain 
such suit is not barred by reason of that sec¬ 
tion. See Tenancy Laws ■— U. P. Tenancy Act 
(1939), S. 180. 1951 All WR (HC) 370. 

-Ss. 242, 69, 180, 183 (before amendment by 

Ael 10 of 1947) — Suit by tenant against tres¬ 
passer — Jurisdiction of civil Court. 

The jurisdiction of the Civil Court is not 
ousled since the allegations in the dispute are 
not covered by the three Sections, 59, 180 and 
183. See Tenancy Laws — U. P. Tenancy Act 
(1939), S. 59. AIR 1950 AJ1 449. 

— Ss. 242, 180, 183 — Specific Relief Act 
(1877), S. 9 — Jurisdiction — Civil and Re¬ 
venue — Suit for ejectment in respect of agri¬ 
cultural holding framed under S. 9 — When 
barred - Civil P. C. (1908), S. 9. See Specific 
Relief Act (1877), S. 9. AIR 1950 All 407 (DB). 


3. Effect of amendment on pending suits. 


J. 242 — Tenant suing trespasser for eje 

ment in Civil Court — Section 180 amend 

pending suit — Suit triable by revenue Court 

Retrospective effect of Section 180 — Return 

plaint to Revenue Court — High Court 

second appeal had power to direct the plaint 

rl. r f tU c ned ^ for Presentation to a Reven 

S f Q e J en , ancy Laws - U - P- Tenancy l 

0471 Q 19 ?ci’ kxt* a ™ended by U. P. Act 10 
1947), S. 180. AIR 1957 All 257 (DB). 

Imt?’ 242 (m pended by U. P. Act 10 
I™ ? ,ul filed ,n civil Court — Effect 

iurSlinn n? is not to take aw 

Kiv ( , ClviI Court in mailer of su 

Law ' iV lU p d T m Civl1 CourL See Tenai1 

?' Tenonc v Act (17 of 1939) I 

WC MU) V 268 C 9 l (DB)°. f ,947) ' I80 ' AI " I( 

242_ and 180 Suit for ejectment 

amendment 18 f COC A ni , zable c b Y Revenue Court af 
amendment of Act — Suit transferred to Ci 

siimiM ""*?! Amendment coming into force — S 

(Civil P bl1rr l d m l ° Revenue Court 

“- (Tenancy Laws 


Tenures (Legal Proceedings), (Re 


val c.r Difficulties) Ord.-r (1952). S. 2. AIR 1955 
NIC (All) 177. 

-S. 242 — Effect of amended S. 180 on suit 

bv Muafldar for possession pending in civil 
Court. Where the suit of the Mualidar was 
pending in a civil Court on the date ot the 
amending Act, the civil Court would cease to 
have jurisdiction immediately and the suit has 
to be sent to the Revenue Court. Sec Tenancy 
Laws — U. P. Tenancy Act (17 of 1939), Sec¬ 
tion 180. AIR 1954 All 355. 

-Ss. 242 and 180 — Suit Pending in civil 

Court — Effect of amendment — Proceedings 
held without jurisdiction- See Tenancy Laws — 
U. P. Tenancy Act (1939), S. 180. AIR 1953 All 
254. 

[Overruled in AIR 1955 NUC (All) 2689.] 

•-Ss. 242 and 180 — Suit under S. 180 against 

trespasser filed in Civil Courl — Amendment of 
Section 180 depriving civil Court of jurisdiction 
— Effect of amendment on pending suit — 
Inlcrpretation of Statutes— Retrospective effect. 
The amendment relates to a change in the pro¬ 
cedure and so has immediate effect. See Ten¬ 
ancy Laws — U. P. Tenancy Act (1939), S. 180. 
AIR 1952 All 188. 

[Overruled in AIR 1955 NUC (All) 2689.1 


4. Jurisdiction of Special Judge. 

-S. 242 — Claim as to arrears of profits due 

to landlord applicant — Jurisdiction of special 
judge. There is no bar bv virtue of S. 242 of 
the Act to the Special Judge determining the 
question. See Debt Laws — U. P. Encumbered 
Estates Act (25 of 1934), S. 4. AIR 1955 NUC 
(AH) 4162. 


5. Jurisdiction to entcrlain appeal. 


-S. 242 — Jurisdiction to entertain appeal — 

C. P. Code, S. 9. 

The jurisdiction to entertain a suit is quite 
different from the jurisdiction to entertain an 
appeal; Section 242 U. P. Tenancy Act and Sec¬ 
tion 9, C. P. Code, deal with the jurisdiction to 
entertain a suit and not with the jurisdiction to 
entertain an appeal. 1957 All WR (HC) 853- 

m B ( ,Tr h wT A,R 1967 A " 267 S 

6. Miscellaneous. 

I S * 242 ,7“ Procedure — Return of plaint 
lor presentation lo proper Court. See C P ToRa 
(1908), O. 7, R. 10. 1958 All WR (HC) 21. 

S * J 2 f 2 T , Suits for cancellation of lease if 
covered by Rule The suit is covered by S. 180 

- See T ““"pv Laws 

n i /Vnr^ m U? dnn Abolition and Land Reforms 
Rides (19 j 2), R. 4 (2) (v). AIR 1955 NUC (All) 

SECTION 243 

Tim 2 o’4ifViV* %n N i°- 18 - Civil P- c. 

dismiss U'ouT heXg 

or his pleader. 1964 AU WR (HC) 226. P 

r^ppe 24 , 3 ~ 0rd * r ol rem “»d by Dial. Judge 

fff SS 

placability? “ C ' V " P ‘ C ' f 10 " 8 ). S. 144 _ Ap- 
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TENANCY LAWS — U. 1*. TENANCY ACT (1930). S. 243 


Section 144 Civil I*. C. (1908) applies to suits 
under the Act vide Section 243 read with 
Lists 1 and 2 of the Second Schedule. See Civil 
P. C. (1908), S. 144. AIK 1956 All 663 (DB). 

—Ss. 243, 263, 271, 272 — Order under S. 47, 
Civil P. C. — It is an order and not decree, 
under the Act — C. P. C. is superseded in this 
respect bv special provisions — U. P. Tenancy 
Act is self-contained in matters of appeals and 
second appeals — Section 272 clearly bars 
second appeal from orders under Section 47 
C. P. C. — (Interpretation of Statutes — Gene¬ 
ral and Special Provisions) — (Civil P. C. 
(1908), Pre.). AIR 1955 NIC (All) 2021. 

#-S. 243 — Judgment without hearing par¬ 

ties — (Revenue Court Manual, R. 170)—(Civil 
P. C. (1908), O. 41, R. 30). 

When a single Member of th» Board of Re 
venue has given a judgment modifying or 
reversing the order or decree under considera¬ 
tion and for concurrence sends it to another 
Member of the Board of Revenue, the latter 
cannot give a judgment without giving the par¬ 
ties or their pleaders an opportunity of a hear¬ 
ing as required by Rule 30 of O. 41. Civil P. C. 
1951 All LJ 548: AIR 1952 All 90, Overruled. 
Suraj Mai v. Board of Revenue, U. P. Allaha¬ 
bad. 1953 RD (HC) 22: 1953 All LJ 1: 1953 All 
WR (HC) 1: ILR (1953) 1 .Ail 667: AIR 1953 
All 254 ( 266) (Pr 12) (FB). 

-S. 243 — Applicability of C. P. Code to 

proceedings under the Act — Proceedings under 
Section 27 of the (Amendment) Act. 1947 — 
Dismissed for default — Restoration — Not 
without jurisdiction — No interference in revi¬ 
sion. 1952 AWR (Rev) 115: 1952 RD 243. 

-Ss. 243, 268, 273 — Summary dismissal of 

.second appeal — Review — Civil P. C. (1908), 
O. 47, R. 1. 

It is discretionary with the Court to admit 
an appeal for hearing or to dismiss it summarily 
after hearing the appellant or his counsel or 
without hearing him. The exercise of the dis¬ 
cretion bv one member is hardly a ground for 

review of that Member’s order bv another 

Member of the Board. (’51) 1951 RD 14: 1951 
AWR (Rev) 33 (35). 

-S. 243 — The whole of Order 41 including 

R. 27 as amended bv the High Court is appli¬ 
cable to U. P. Tenancv Act. See Civil P. C. 
O. 41, R. 27. (’51) 1951 All WR (Rev) 196. 

-Ss. 243 and 268 — Power of Board to re¬ 
ject second appeal summarily. 

Under Section 243 read with List 2 of the 
Second Schedule (Serial No. 13) it is provided 
that nothing in R. 11 of 0. 41, shall require the 
Board to hear any party before rejecting an 

appeal summarilv. Section 208 of the Act lavs 

down that the Board may either admjt an ap¬ 
peal or mav summarilv reject it. 1951 AWR 
(Rev) 33: 1951 RD 14. 

SECTION 244 

- Ss. 244, 94, 180 (2) — Declaration under 

Section 180 (2) — Assessment of rent under 
Section 94. It is open to the trial Court to 
assess rent under Section 94 of the Act. while 
giving declaration under Section 180 (2). See 

Tenancv Laws — U. P. Tenancy Act (1939), 

S. 94. AIR 1953 All 236. 

SECTION 245 

- S. 245 (2) — Powers of lumberdar — 

I.umberdar acts bevond his power when he 
executes permanent lease on behalf of other co¬ 


sharers without obtaining their written consent 

1965 All LJ 1011. 

-Ss. 245, 246 — Suit bv one co-sharer for 

whole rent is not maintainable. AIR 1955 NIC 
(All) 5507 (DB). 

-S. 245 — Claim of Lambardar to haq-e- 

jambardari is not tenable when amount of rent 
is not realised bv lambardar. See Tenancy 
Laws — V. P. Tenancv Act (17 of 1939), S. 230. 

AIR 1955 NIC (All) 5507 (DB). 

-Ss. 245 and 290 — Suit bv lambardar to 

realise amount of rent wrongfully collected by 
defendant lies in civil Court — Suit filed in 
wrong Court — High Court can act under Sec¬ 
tion 290 — (Civil P. C. (1908), S. 9). AIR 1955 
NIC (All) 163 (DB). 

-Ss. 245 and 180 (as amended in 1947) — 

Lambardar — Right to eject tenant admitted by 
khudkasht holder not entitled to admit a ten¬ 
ant. The lambardar can alone sue to eject. 1951 
RD 34: 1951 AWR (Rev) 42. 

-Ss. 245, 246 — Where there is a tussle be¬ 
tween the co-sharers and the lambardar and all 
along it is the co-sharers who have been active¬ 
ly doing things to preserve the property held 
jointly with the lambardar and the latter does 
nothing to show that he alone was entitled to 
treat the entire mahal as his own the lambardar 
alone is not entitled to settle the land and to 
treat the other co-sharers as trespassers and is 
not entitled to eject them. (’51) 1951 RD 1: 
1951 AWR (Rev) 28 (29). 

SECTION 248 


-Ss. 246, 205 and 206 — Applicability— Sec¬ 
tions do not apply to proprietary rights between 
landlords inter se hut only govern relations be¬ 
tween landlord and tenant — Compromis in 
suit brought by co sharers in respect of pro¬ 
prietary rights over their own grove would be 
governed bv provisions of C. P. Code (1908), 
O. 23, R. 1 and not by S. 246 of Act — Suit 
brought bv co-sharers for declaration of their 
proprietary rights — One co-sharer withdrawing 
with permission of Court — Compromise be¬ 
tween remaining co-sharers transferring their 
share is valid to that extent and transferee can 
acquire rights under compromise — Second Ap¬ 
peal No. 93 of 1952. dated 22-1-1960 (All). 
Reversed. ILR (1985) 1 AU 631: AIR 1965 All 
570 (570, 571) (Prs 6, 7) (DB). 

-S. 246 — ‘Special contract' means contract 

in writing — Suit for arrears of rent bv oue 
co-sharer without impleading others — Implied 
contract among co-sharers not sufficient to save 
suit from bar created bv Section 246 (1). AIR 
1960 All 519 (520) (Pt A) (Prs 6, 7). 


-S. 246 — Suit bv one co-sharer for whole 

rent is not maintainable. See Tenancy Laws -- 
U. P. Tenancv Act (17 of 1939), S. 245. AIR 
1955 NEC (All) 5507 (DB). 


-S. 246 — Applicability — “All things re¬ 
quired or permitted to be done”, interpretation 
— Transfer of tenant’s interest in fixed rate 
tenancv bv a co-sharer — Section does not ap¬ 
ply. AIR 1955 NUC (All) 2300 (DB). 


-S. 246 — Suit bv tenant for possession 


igainst trespasser — Co-tenants not Joining 
Suit cannot be instituted in revenue Court. Ain 
1955 NUC (AU) 2017. 

-S. 246 — Suit under S. 180 — S. 246 ap- 


-— ouu unuci 11 P 

dies to such suit. See Tenancv Laws —U. r. 
IVnnnrv Act (17 of 1939). S. 180. AIR 19o5 NLG 


(AU) 2017. 
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I. 246 — Tenancy rights devolving upon 
widow — Surrender by widow — Heirs of 
widow can sue for recovery of possession under 
Section 183 within three years of widow's dis¬ 
possession. See Tenancy Laws — U. P. Tenancy 
Act (1939), S. 183. 1952 ALJ (Rev) 123. 

-S. 246 — Mortgage of share of Mahal fo 

one of co-sharers — Right of mortgagee to sue 
for whole rent of mortgagor’s exproprietary ten¬ 
ancy. 

The suit was, maintainable under Section 246, 
as the mortgagors being also the co-sharers, it 
was not necessary to implead them ns plaintiffs 
and the suit by the mortgagee could be treated 
as a suit on behalf of all the co-sharers con¬ 
jointly for the whole rent. 1951 All WR (HC) 
54* 

-S. 246 — Right of a co-sharer to admit 

lenant to a plot. 

Unless there is a local usage or special con¬ 
tract to the contrary, a co-sharer cannot admit 
a tenant to the plot. 1951 AWR (Rev) 42: 1951 
RD 34. 

S. 246 — Applicability — Joint grove- 
holders — Suit by one alone — Maintainability. 

As the provisions of Section 246 of the Act 
do not apply to joint grove-holders, one of 
them alone can maintain a suit under S. 183 of 
the Act. 195! RD 167: 1951 AWR (Rev) 152. 

—S. 246 — Bar under — Suit under S. 183 in 
which all co-tenants had not joined — Private 
division of holding to which zamlndar was not 
a party. 

Where the holding was joint all the co-ten¬ 
ants should join in suit under Section 183 in 
regard to that holding. Else it would be barred 
by Section 246 of the Act. 1950 RD 118, 

SECTION 247 

7 7®* 247 — Intervener — Right to appeal and 
to file cross-objections. P 

no A riaM te |^ e ni er ‘ n Suit , for arrears of rent has 
n?Jei h V ft,e an appeal aeainsl lh e decree and 

10 K 1 S »n V «no cannot a,so file cross-objections 

1951 RD 208: 1961 AWR (Rev) 209. |ecuons - 

SECTION 251 

' -S. 251 — Sirdari rights — Different from 

recover,''If ' 7 r ' BhtS U t nd ° r Act ~ Decrce f for 

e r 7 of arrears of ren! for period prior to 
SVg*54.V See Z t“ 

&V 19501 " “ ««.!"?• r''b). La i n 960 An°U 

decree for 1 t i lere,n soId m execution of 

2 *delivery -*1 - Phaser obtain- 

“ (.it) ’sr ■ 

Section 2 251 ° ~ IT ? al , a of hoIdi ng under 
debtor separately anni ? ' h °f der and Wdemcnt- 

- Judgment debtoK R i f0 »- selt,n " aside sale 

lime-barred --Decree u apphc ? ,,0n rejected as 
lowed and sale ^et asWe^^^n appliaation u al- 

ApperraU^/^^ r- *K £2 S, t'- 

revisions filed bv^ ~ Separate 


dismissed — Joint revision before Board — 
Revision Jield was competent and was not 
barred Lv res judicata — Though judgment- 
debtor did not appeal against dismissal of his 
application bold he could join decree-holder in 
filing revision — (Civil P. C. (1908). S. 11). 
1952 All LJ (Rev) 43: 1952 All WR (Rev) 63: 
1952 RD (BR) 75. 

-S. 251 (3) — Interest of tenant Judgment- 

debtor — Passing of to sub-tenant — Confirma¬ 
tion of sale — Necessity to apply under O. 21, 

R. 89. Civil P. C. — (Civil P. C. (1908), O. 21, 
It. 89). 

The interest of the tenant-judgment-debtor 
cannot pass to the sub-tenant under Section 251 
(3) before the sale is confirmed. It not neces¬ 
sary that the sale must be confirmed and that 
lhe judgment-debtor must go through the form 
(»i filing an application under O. 21, R. 89, 
Civil P. C. and depositing money in Court. 1952 
All LJ (Rev) 43: 1952 All WR (Rev) 63: 1952 

RD (BR) 75. 

Ss. 251 (3) and 270 -— Order selling aside 
— Appeal by sub-tenant applying under 

S. 2ol (3) — Maintainability. 

Where a sub-tenant applies within the period 
al owed by law claiming the judgment-debtor’s 
interest under Section 251 (3) he acquires a 
legal status and it is not necessary to deposit 

wL? n \°K nl r at thc ,imc of makin e the claim. 
When, therefore, an order is passed setting 

? n s ! de hc , sale the order affects thc sub-tenant’s 
adverse ly and he is entitled under Sec- 

iflso “ah T°w» ei \ a ? appcal a Kainst that order. 

Ism rd Stf*' 43: 1962 A " WR ,Rcv > 63: 

=£ ShTsSig? 251 — r< Dccre°o Xum'Yc 
m respect of whale rent of holdinc - Decree 
obtained by some of zamindars in respect of 
heir share of rent — Sale of holding in execu- 

Wr (S! m nva,id - 1951 R *> 2365 

rent against exproprietary tenant - Can no 

a AWR rC (R r ^ tS 210. ,hC ,aUer - 1951 RD 78: 1051 

SECTION 252 

UkTT ena^Ac^* arrca rs of rent under 

lease out of holding _ xj nt 1( ? n Execution by 

Zamjndari Abolition'' Act — SmdTlL bv S ‘ 165 - of 
^ons'slen^wfih Jhe^ scheme of the Land Reforms 

St the b ^ease be S^ C?lret T~ ^ 

Zamindari AboliUon and EXFnjf™ ~ A U - P * 
of 1951), S. 7. 1963 All U m Rcf ° rms Act < l 

L e a .fo* ^o u7 ‘Flmldin/ What . a ™unts to 

for arrears of rent !- Not ? ecu io J? of decree 
Laws — UP See Tenancy 

Reforms Act (1 of ^951™ S* 1 y 01 }^? 1n ,™ d Land 

338. ryoi), 6 . 7 (b) l063 A]| ^ 

SECTION 254 


- Suiter eJec^St S o°f n tr°ol aband ° ncd h 
limilntlon - Stalling point PRSSep ~ Perl 

Mere possession over nn , 

Eir®f:S£ 

me Knowledge of the 2 



TENANCY LAWS 


V. P. TENANCY ACT (1939). S. 263 


cliir. Sec Tenancy L;i\vs — 1. 1’. Tcnanrv Act 
(1939). S. 1KU. (’51) 1951 All \\ K (Rev) 158. 

SECTION 203 

-S. 263 — Order under Section 47 — Civil 

P. C. — Second Appeal. It is an order and not 
decree — C. P. C. is superseded by special pro¬ 
visions — Section 272 bars second appeal from 
orders under Section 47. C. P. C. See Tenancy 
Laws — U. P. Tenancy Act (17 of 1939). Sec¬ 
tion 243. AIR 1955 NIC (All) 2021. 

-Ss. 263, 271 (2) and 275 — Order of re¬ 
mand passed under O. 41, R. 23, C. P. C. by 
the Com in r. or the Addl. Commr. — No appeal 
lies from the order — Revision, however, lies 
— Appeal may be treated as revision — C. P. 
C. (1908), O. 41, R. 23. 1951 All WR (Rev) 97: 
1951 RD (Rev) 79. 

-Ss. 263, 270 and 271 —Asst. Commr’s Order 

rejecting application for re-admission of appeal 
passed by Commr. or Addl. Commr. — Not ap¬ 
pealable — C. P. C. (1908). O. 43, R. 1 (I). 1951 
AWR (Rev) 87: 1951 RD 75. 

SECTION 265 

- S. 265 — Question of jurisdiction decided 

by trial Court — Question in issue in appeal _— 
Jurisdiction of Commissioner is ousted to decide 
the question. 1952 All LJ (Rev) 136: 1952 RD 
(BR) 165. 

-S. 265 (3) — Right of appeal — Plea of 

jurisdiction — Nature of. 

A plea of jurisdiction contemplated by Sec- 
lion 265 (3) should not be a plea that if the 
facts alleged by the defendant are taken into 
account, the Court will be found to have no 
jurisdiction. AIR 1950 All 340 (341) (Pr 7). 

_S. 265 (3) — Question of jurisdiction In 

Issue in appeal but not raised by appellant — 
Competency of appeal before Commissioner. 

Where the Court of first instance decided that 
the suit was rightly instituted in the revenue 
Court and this question of jurisdiction was in 
issue in appeal, although not raised by the ap¬ 
pellant, the appeal lies to the District Judge 
and not to the Commissioner. 19a0 KU 2 iu: 
1950 All WR (Rev) 25. 

SECTION 287 

SYNOPSIS 

(U. P. Tenancy Act (1939), S. 267.) 

1. Applicability. 

2. Finding of fact. 

3. New plea. 

4. Parlies. 

5. Second appeal — Interference. 

1. Applicability. 

_S, 267 — Second appeal to the Board — 

Suit under S. 49, Tenancy Act — Compromise 
between plaintiff and tenants-defendant exclud¬ 
ing landlord — Rejection of — Want of stomp 

_ Decision on merits — Settlement entry 

Presumption — Rebuttal of question of fact. 

Held: It is true that the presumption of cor¬ 
rectness attached to a settlement entry is rebut¬ 
table; but the finding that it had not been 
rebutted is a question of fact not to be raised 
in second appeal. 

The rejection of the compromise document 
for want of stamp at the time of writing judg¬ 


ment when ii had been admitted in evidence 
willioiil objection cannot be supported; however 
the landholder who was a necessary party to 
the suit not having joined in the deed of com¬ 
promise between the others no decree could be 
passed thereon under O. 23. R. 3, C. P. Code, 
and lienee it was rightly decided on the merits 
of the claim. 1952 ALJ (Rev) 237: 1952 RD 

253. 

——S. 267 — Second appeal to the Board — 
Ex parte order a piece of evidence in the case 
— Finding consequent — Objection in second 
appeal. 

Prior judgments, not operating as res judi¬ 
cata are relevant under Section 13 of the Evi¬ 
dence Act; therefore there was error in law 
when the appellate Court relied on an ex parle 
order recognising the cxproprictary rights 
claimed bv the plaintiff in the suit under Sec¬ 
tion 183 of the Act, as a piece of evidence in 
the rase and the finding based thereon cannot 
he questioned in second appeal. 1952 AWR 
(Rev) 130: 1952 RD 321: 1952 ALJ (Rev) 207. 

- S. 267 — Entry in land records. 

Long standing entries, which are supported 
by the evidence of actual possession, cannot he 
allowed to he challenged in second appeal. 1952 
All WR (Rev) 99: 1952 All LJ (Rev) 124: 1952 
RD (BR) 136. 

-S. 267 — Challenging of facts accepted by 

Additional Commissioner. 

The appellant is not entitled to challenge the 
facts. 1952 A41 WR (Rev) 104: 1952 RD (BR) 
142: 1952 All U (Rev) 121. 

- S. 267 — Question of limitation not raised 

in Lower Courts — Parly not debarred from 
raising it in second appeal — (Civil P. C. 
(1908), S. 100). 1952 All WR (Rev) 211: 1952 
AU LJ (Rev) 110: 1952 RD (BR) 144. 

-S. 267 — Concurrent findings of two lower 

courts — Second appeal — Findings cannot Ik* 
brushed aside unless shown perverse. 1952 RD 
(BR) 107: 1952 All WR (Rev) 116: 1952 All U 
(Rev) 84. 

-S. 267 — Oral evidence adduced bv party 

Whether trustworthy is a question of fact — 
Finding thereon cannot be disturbed in second 
appeal. 1952 RD (BR) 105: 1952 All WR (Rev) 
67: 1952 All U (Rev) 82. 

-S. 267 — Finding of lower appellate Court 

on question of consent to co-tenancy — Finding 
not perverse — Cannot he questioned in second 
appeal. 1952 RD (BR) 113. 

- S. 267 — Appealability — Dismissal of ap¬ 
peal bv Assistant Commissioner on appellants 
advocate reporting no instructions — Amounts to 
a decree and is appealable. 1951 RD 75: 1951 

All WR (Rev) 87. 

2. Finding of fact. 

-S. 267 — Finding of fact — If enn be set 

aside In second appeal — Certificate under R. 
of Revenue Court Manual — When required 

challenge. , 

Held, the finding is one of facts and canno 
be upset in second appeal unless it is found , 
be without unv basis of evidence or vitiated o> 
anv other illegality or irregularity. . 

Held, further that, if a finding of fact » 
challenged on a question of law, it is not nec ' 
sarv to give a certificate as required bv H. l°° 
of the U. P. Revenue Court Manual. 1952 aiv 

(Rev) 203. 

-S. 267 — Concurrent findings of facts 

and when can be Ignored. 
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The concurrent findings of facts of the lower 
Courts cannot be brushed aside in second ap¬ 
nea! unless they are shown to be perverse. 1952 
AU (Rev) 84: 1952 RD 107: 1952 AWR (Rev) 

116. 

_S. 267 — Setllement entry — Nature — 

Finding by lower Court — binding effect. 

A settlement entrv can 1.- .ebutted and where 
evidence in rebuttal has been carefully consi¬ 
dered by the Court below the finding of fact 
cannot be disturbed in second appeal. 1952 All 
WR (Rev) 67: 1952 All LJ (Rev) 82: 1952 RD 
(BR) 105. 

-S. 267 — Lower appellate Court's finding 

of fact — When and when not to be upheld In 
second appeal. 

Though ordinarily the findings of fact of the 
lower appellate Court should be accepted in 
second appeal, where the lower appellate Court 
has misread and misinterpreted the evidence, its 
order cannot be upheld. 1952 ALJ (Rev) 81: 
1952 RD 110: 1952 AWR (Rev) 100. 

-S. 267 — Erroneous conclusion as to fraud 

based on finding of fact — Interference —Civil 
P. C. (1908), S. 100 and O. 41, R. 2. 

The conclusion of both the courts below can¬ 
not be allowed to remain undisturbed even 
though no objection was made in the memo¬ 
randum of second appeal. (’52) 1952 AH WR 
(Rev) 55: 1952 All LJ (Rev) 73: 1952 RD (BR) 
62. 

.-S. 267 — Finding of fact — Finding that 

sale deed is fictitious is finding of fact and can¬ 
not be interfered with in second appeal —Merc 
entry of purchaser’s name in patwari papers is 
of no importance (Civil P. C. (1908), $. 100). 
1952 All U (Rev) 67: 1952 All WR (Rev) 77: 

1952 RD (BR) 139. 

-S. 287 — Concurrent finding of foci — 

Attack in second appeal. 

A concurrent finding of fact cannot he al¬ 
lowed to be challenged in second appeal unless 
shown to be perverse. 1952 AWR (Rev) 84: 
1952 AU (Rev) 12: 1951 RD 268. 

“—S. 267 — Interference in second appeal — 
Finding of fact when material evidence has 
not been considered. 

A finding on a question of fact of the first 
appellate Court can be interfered with in second 
appeal if material evidence has not been consi- 
dered. 1052 AWR (Rev) 6: 1951 RD 285: 1952 
ALJ (Rev) 39. 

S. 267 — Settlement entry — Presumption of 
correctness — Presumption is rebuttable— Find¬ 
ing that presumption has not been rebutted is 
fact T" binding cannot be questioned in 

S n HD P ( 0 BR) TB3. (C,Vil R C - ,I908) ' S - 100) - 

I S * 2 ?? — Finding of fact — Transfer of ten- 
«U^ y n ri v s ^ hclher G e mrine is a question of fact 
flndinfi i tb ,. e .r eon cannot be questioned in se¬ 
cond appeal. 1951 All WR (Rev) 71: 1951 RD 55. 

iw;J 67 fl „i„ g Flndlna 01 ,acl ~ In,cr,crcnce - 

\JUL S A liU V^ thal a flndin « of fact can be 

interfered with in second appeal if it is perverse 

an l^n “ » s further unsupported by evidence, 
it cannot be sustained. 1950 RD 163. 

——S. 287 — Finding of fact — Interference In 
second appeal —Perverse finding, 

in A <p?nni nR ° f f , act J s liable t0 be intcr fercd with 

consSfliinS P 'If 1 £ hen i is based on a superficial 
consideration of the evidence and is even other¬ 
wise perverse. :1950 RD 126 and 127, 

[Vol. 14.] Fn.D. 7. 


3. New plea. 

-S. 267 — New pica of non joinder — Not 

allowed — Suit under S. 59/183, U. P. Tenancy 
Act — Acquisition of Tenancy rights under Sec¬ 
tion 189 (2) — Finding In first appeal — New 
case set up by Court — Legality. 

The pica for the first time in second appeal, 
that the suit is bad for non-joinder of co-sharers 
landlords, cannot be allowed to be raised. 

The plea of the suit being barred bv S. 42 of 
the Specific Relief Act is not sustainable. 

Where the plea of acquisition of hereditary 
rights bv prescription under S. 180 (2) was not 
raised in the suit by the plaintiffs, the appellate 
Court cannot set up such a new plea to the pre¬ 
judice of the opposite party and decree the suit 
on that basis. 1952 All LJ (Rev) 311. 

-S. 267 — Second appeal — New plea of limi¬ 
tation — No material on record — If con be 
allowed. 

Where a plea of limitation is raised for the 
first time in arguments in the second appeal, the 
Court rannot allow such a plea to be raised. 

1952 All WR (Rev) 50: 1951 RD 45. 

-S. 2G7 — New plea of law — When enter- 

talnablc in second appeal. 

A new plea of law which does not require a 
fresh finding for the decision of it can be taken 
at any time, even in second appeal. 1952 All WR 
(Rev) 37: 1952 RD 17: 1952 All U (Rev) 7. 

4. Parties. 

-S. 267 — Zamindar letting out land to certain 

■persons after ejectment of plaintiff — Persons 
impleaded in lower Courts but not in second ap¬ 
peal — Persons held ought to have been implead¬ 
ed in second appeal being necessary parties even 
though they did not contest suit in Courts below 

— (Civil P. C. (1908), O. 41, R. 20). 1952 AH WR 
(Rev) 125: 1952 RD (BR) 213. 

5. Second appeal — Interference. 

- Ss. 267 and 271 — Appeal from order of 
Commissioner granting review in proceedings 
under Act — Board cannot interfere except ns 

r R ded «o\r 0 ? l dT P a i -Vrc 

RdTbR)'MS. R 1 !md °- 47 ' Rr ' 4 ond 7 »- iS>52 

—S. 207 — Second appeal — Finding as to co- 
lennncy based on village records — Interference 

Though village records are not conclusive evi¬ 
dence in regard to co-tenancy and there is also 
no presumption of their correctness they are good 
evidence of facts which they record and when two 
ower Courts have based their finding as to co 
tenancy on such evidence, there is no reason to 
disagree in second appeal and reverso thp n n/ ); nrt 
°n the ground that the evidence was not %£'£* 
sive. 19B1 HD 102: 1051 All WR ,R C ?) , 1 2 3 0ndU ' 

~ ^ch. 4, Group B. Serial Nn rtc\ 

Question of fact — Contiguity — When can ho 
raised In second appeal. * “ an be 

The question of contiguitv nf nlnic s* „ 

^pLd?n«s7 SeCOn,, “ PPCnl ~ Chon 8‘ of case 

cJc he n,"Tc l, ?rJio C T?L b0 n 4!IS 

peal from what he had staled^* second J a P' 
his appeal and which he had accept iTZtjl 
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lower Courts in spite of whnt is asserted in the 
plaint. 1951 All WR (Rev) 65: 1951 RD 42. 

-S. 267 — U. P. Land Revenue Act (3 o! 

1901), S. 57 — Second appeal — Interference — 
Finding discarding settlement entry on Inadequate 
grounds. 

As under S. 57 of the U. P. Land Revenue Act 
a settlement entry shall he presumed to be 
correct until the contrary is proved, where a find¬ 
ing discards such entry on quite inadequate 
grounds it is liable to be interfered with in second 
appeal. 1951 RD 41: 1951 All WR (Rev) 68. 

-S. 267 — Second appeal — Interference — 

Finding not based on evidence. 

Where the finding of the lower Court has no 
basis in evidence at all and there has been an 
omission to judicially consider the value of cer- 
taine evidence, it can be set aside in second ap¬ 
peal. 1950 RD 206. 

SECTION 268 


appeal from orders under S. 47, Civil P. C. See 
Tenancy Lows — U. P. Tenancy Act (17 of 1939) 
S. 243. AIR 1055 NIC (All) 2021. 

-Ss. 272 and 273 — Orders rejecting appeal 

and review application without notice to respon¬ 
dents — Subsequent application under S. 273 read 
with S. 151, Civil P. C. — Order on — Notice 
to respondents not necessary — Civil P. C. (1908), 
S. 151. 1952 RD (RR) 14. 

SECTION 273 
SYNOPSIS 

(U. P. Tenancy Act (1939), S. 273.) 

1. Application for review. 

2. Retrospective operation. 

3. Summary rejection. 

4. Power of single member to alter or modify 

order. 

6 . Review — Plnclple to be applied. 

6 . Review by Hoard. 


-Ss. 268 and 273— Summary dismissal of ap¬ 
peal — Review. 

Where the Board in the exercise of its discre¬ 
tion dismisses summarily a second appeal it is 
competent for it to review the order subsequently 
and admit the appeal for hearing on merits. 1951 
All WR (Rev) 37. 

- Ss. 268, 243 — Power of Board to reject se¬ 
cond appeal summarily — Section 268 lays down 
that the Board may either admit an appeal or 
may summarily reject it. See Tenancy Laws — 
U. P. Tenancy Act (1939), S. 243. 1951 RD 14: 

1051 All WR (Rev) 33. 

SECTION 270 

- S. 270 — Locus standi to appeal — Sub-ten¬ 
ant who had applied under S. 251 (3) — Right 
to appeal against setting aside sale. 

The sub-tenant being aggrieved by the order is 
entitled under S. 270 to prefer an appeal against 
the order. 1952 RD 75: 1952 All LJ (Rev) 43: 
1952 All WR (Rev) 63. 

SECTION 271 

-S. 271 — Order under S. 47, Civil P. C. — 

Second Appeal — It is an order and not decree, 
under the Act — Civil P. C. is supersede^! in this 
respect by special provisions — Section 272 clearly 
bars second appeal from orders under S. 47, Civil 
p. C. — U. P. Tenancy Act is self-contained in 
matter of appeals and second appeals. See Ten¬ 
ancy Laws — U. P. Tenancy Act (17 of 1939), 

S. 243. AIR 1955 NUC (All) 2021. 

- Ss. 271 and 267 — Appeal from order of com¬ 
missioner granting review in proceedings under 
Act — Board cannot interfere except as provided 
for an appeal from an order mentioned in R. 1 
of O 43 of Civil P. C. (1908), See Tenancy Laws 
— U. P. Tenancy Act (1939), S. 267. ( 52) 1952 
RD (BR) 205. 

-Ss. 271 and 275 — Appeal against order of 

remand by the Commissioner — Competency — 
Revision. 

No appeal has been provided in S. 271 (2) of 
the Act against an order of remand by the Com¬ 
missioner, but the appeal can be treated as a revi- 
sionu in a fit case. 1951 RD 79: 1951 All W R 
(Rev) 97. 

SECTION 272 

- S. 272 — Order under S. 47, Civil P. C. — 

Second Appeal — Section 272 clearly bars second 


1. Application for review. 


-S. 273 — Board can review its own order 

passed on review — Order 47, Rule 9 has no 
application. AIR 1955 NUC (All) 2294 (DB). 

-Ss. 273 and 293 — Rules under S. 293 — 

Rule 170 — Rule does not apply to application 
for review. AIR 1055 Nl’C (All) 1517. 

[Overruled on another point in AIR 1956 
All 698.) 

-S. 273 — ‘Appeal’ includes review’. See U. P. 

Board of Revenue (Declaration of Procedure and 
Validation) Act (30 of 1953), S. 3. AIR 1955 NUC 
(.411) 171. 


-Ss. 273 and 274 — Scope. 

The terms of S. 273 and the juxtaposition of 
Ss. 273 and 274 make it sufficiently clear that 
whereas the provisions of O. 47, Civil P. C. govern 
applications for the review of judgment by all 
revenue Courts other than the Board of Revenue, 
the power of the latter to review its own decrees 
or orders is derived exclusively from S. 273. AIR 
1955 NUC (All) 171. 

-S. 273 — Decision of the Board — Applica¬ 
tion for review — Wrong view of law, the only 
ground. 

A wrong view of the law’ is no ground for review’ 
except when there is a mistake on the face of 
record. 1952 All U (Rev) 352: 1052 RD 221. 


-S. 273 — Application for review of an order 

)>• one member — Power to admit by another 
— Grounds for review — Bar of the Zamlndarl 
Vbolitlon Act — V. P. Land Tenure (Legal Pro- 
eedtngs) (Removal of Difficulties) Order, 1952. 

Held: There can be no objection to a single 
nember to admit a petition for review of an order 
)ut if the order has to be set aside, then it re- 
juires the concurrence of another. 

It is only when there is mistake of fact or law 
m the face of the record the review can be 
illowed. 

A decision is not liable to be reviewed and 
nodifled every time a new interpretation is pu 
>n a question of law. 1952 All LJ (Rev) 279. 
1952 All WR (Rev) 240. 


-S. 273 — Scope of the power of review -- 

Successive applications to review same order 
Competency. 

Though the power of the Board in a review is 
unlimited, it cannot be allowed to be abused b> 
making one application after another for a 
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view unless it is shown that something new of 
exceptional importance was not before the Board 
or the Hon'ble Member. The restriction provid¬ 
ed in 0. 47, Civil P. C. against review of a review 
Should be ignored only in exceptional cases 
where grave injustice has been done or where a 
clear provision of law has been ignored. 1951 All 
WR (Rev) 36: 1051 RD 14. 

2. Retrospective operation. 

-S. 273 — Retrospective operation — Review 

o! order or decree passed long before amendment 
— Maintainability. 

An order or decree passed in second appeal 
arising out of a suit under S. 171 of the Act long 
before amendment came into force by which a 
person ceased to be a sub-tenant cannot be alter¬ 
ed on review on account of change in law intro¬ 
duced by subsequent amendment. See Tenancy 
Laws — U. P. Tenancy Act (Amendment) Act 
(10 of 1947), S. 295-A. 1951 All WR Rev 181. 


——S. 273 — Order by one member — Another 
member can admit application for review for con¬ 
sideration — Order sought to be reviewed can¬ 
not be set aside by such member without con¬ 
currence of another member. 1952 RD (BR) 400: 
1952 All WR (Rev) 240: 1952 All U (Rev) 279. 

-S. 273 — Powers of a single member to 

review. 

A single member of the Board should be rea¬ 
sonably held to possess the power to review his 
own order. This power should not extend to re¬ 
viewing an order of two members or of a single 
member other than himself. 1952 RD 230: 1952 
AH LJ (Rev) 249: 1952 All WR (Rev) 206. 

-S. 273 — Powers of slDgle member of Board 

to review. . 

A single member shall not have power to alter 
or reverse a decree or order passed bv the Board 
or by any member other than himself. It can 
he done only with the concurrence of two mem¬ 
bers. 1952 All WR (Rev) 33: 1952 AH LJ (Rev) 9. 


3. Summary rejection. 

-S. 273 — Review — Revision, summary rejec¬ 
tion of — VakaJat undated — Civil P. C„ O. 3, 
R. 4, overlooked — Allowed. 

The view of law on which the petition was 
summarily rejected has clearly overlooked the 
provisions of O. 3, R. 4, Civil P. C. It deserved 
to be set aside in review. 1952 AJI LJ (Rev) 302. 

S. 273 — Summary rejection of appeal and 
of subsequent review application — Application 
for selling aside orders thereon — Necessity of 
notice. 

No notice is necessary before the orders are 
set aside on an application under S. 151, Civil 
\‘ C --read with S. 273, U. P. Tenancy Act. 1952 
All WR (Rev) 33: 1952 AH U (Rev) 0. 


-S. 273 — Orders rejecting appeal and review 
applications without notice to respondents — Sub¬ 
sequent application under S. 273 read with Sec¬ 
tion 151, Civil P. C. —Order on — Notice to res- 
pondenls not necessary. See Tenancy Laws — 

272 - 1862 RD < BR > 

—--S. 273 Application lo review summary re- 
peVency°* sec0nd ap P eaI without hearing — Com- 

maUe , r r°f discpel *°» with the Court to 
« n »PPeal for hearing or to dismiss itsum- 

w wHhl i r h he " r nR v lhe appellant or his counsel 
or without hearing him and the exercise of such 

review < nf M t m % er is . hard,y a ground for 

re\iew of that Members order by another Mem- 

(Rev) af BOard ‘ 1952 RD 14 = 1MI AIW1 
4 ' P °order°* 8lDRle mcnil,cr ,0 0,lep op modify 

AMUion 73 ^ ? SC 1 flr j si f ne out of U * P * Zamindnri 

her of Board R . eform s Act - Single mem- 

/tL 1 , rd Cfl n review order of predecessor — 

af.™ s* wnrirfiP* 

aSWMAnsiuaixt 

(DB). 173 ’ AIR 1060 AU 93 CM) (Pi D) (Pr 7) 

^modUv 3 Th IJ e°r^. < 'i. a SlnB,e ™ cmbcr '» 

self. ; ordcr °* an y member except him- 

o^erSed hv bC ,L C ,?. nnot set ,. asid<! or modify the 

cn i her member without the con- 

808 (l)f f COnd me mber. 1952 All LJ (Rev) 


S. 273 — Rejection of review petition without 
hearing petitioner — Principle of natural justice 
is not violated. AIR 1955 NEC (All) 1517. 

[Overruled on another point in AIR 1956 All 

uyoj 

"77 s - 273 “ New interpretation put on question 
of law Decision is not liable to be modified by 
reason of such interpretation. 1952 RD (BR) 40(j- 
1962 All WR (Rev) 240: 1952 All LJ (Rev) 279. 

‘ 273 — Ground for review. 

The fact that a question is important is not a 

Lif rou ," 1J f ?u , th ? r . eview of lhe decision on 
tlio allegation that it is not correct 1 flR 9 ttn 

(R?v) m 1962 AR WR («*y| i «52 a» u 

—S. 273 — Decision of Board — No important 
provision of Law overlooked — Decision cannot 
be reviewed. 1952 RD (BR) 221. 

i 2 «J 3 T Rcview of decree or order nassed 

b V h , e B c ° a ^o”, P r ,nclp,e 10 be applied! 

Under S. -73 of the 0. P. Tenancy Act the nrin 

U P P l‘nnd 0 R n m sub ; section (3) of S. 220 of P the 
V;, / L: ,rtd Revenue Act about review under that 
Act has to be followed. 1962 RD 14, inal 

6. Review by Board. 

——S. 273 — Second review application to Board 

sssassifjf s cd s b f€Ji°t “ <”• 

Art. 133 ( 1 ) (c). AIR 195? AM 11« (DB). 

7 S * 273 ®nd Rules under S do* n 
Powers of Revenue Board or review (if'p 17 ?« 
Revenue Act (3 of tornt Land 

628 , Overruled 19Rfl aii i S V 1954 Au LJ 

; &S 5HHF Hir “ fcs 

posilc parties’ applicaMon t ?„ r mcml ?« "How op- 

-z:srz ou £ M 

Kor^ *5 

but single member cannot* *Jv?^ cr °i review 
power without concurrence f exePC **® delegated 
AIR 1955 NUC (All) 3529. f SCCOnd member. 
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SECTION 274 

-S. 274 — Scope. See Tenancy Laws — U. P. 

Tenancy Ad (17 of 1930). S. 273. AIR 1955 NEC 
(All) 171. 

-S. 274 — Decree of predecessor reviewed by 

Additional Commissioner — Merits of decree not 
entered into — It cannot be held that Additional 
Commissioner had no jurisdiction to review decree 
passed by predecessor — (Civil P. C. (1908), 
O. 47, R. 1). 1952 All LJ (Rev) 130: 1952 RD 

(HR) 165. 

SECTION 275 
SYNOPSIS 

(U. P. Tenancy Act (1939), S. 275.) 

1. Competency of revision. 

2. Cross objections in revision. 

3. Effect of repeal of Act by U. P. Zamlndnrl 

Abolition and Land Reforms Act. 

4. Interference in revision. 

5. Joint application by J. D. and D. H. 

G. Power of Board. 

7. Time limit for application. 

8. ‘‘Case decided". 

1. Competency of revision. 

-S. 275 — Order passed in appeal in proceeding 

under S. 27 of Act 10 of 1947 — Revision under 
S. 275 lies against such order. 1952 All LJ (Rev) 
282 (DB). 

-S. 275 — Scope and applicability — Order 

under S. 13 of l T . P. Act 10 of 1949 — Revision — 
Maintainability — Tenancy Laws — U. P. Agri¬ 
cultural Tenants (Acquisition of Privileges) Act 
(10 of 1949), S. 13). 

The authority under S. 275 is confined to cases 
under that Act and does not extend to nnv case 
decided bv a subordinate Court in which no appeal 
lies either to the District Judge or to the Board. 

No revision lies to the Board under S. 275 of 
the Tenancy Act against an order passed bv the 
Commissioner under S. 13 of the U. P. Agricultural 
Tenants (Acquisition of Privileges) Act. 1949. 
(’52) 1952 All LJ (Rev) 145: 1952 RD (BR) 191. 
-S. 275 — Suit remanded for decision accord¬ 
ing to law — No ground for revision. (’52) 1952 
All LJ (Rev) 64: 1952 All WR (Rev) 70: 1952 RD 
(BR) 69. 

- S. 275 — Revision — Grounds for — Wrong 

view of law. 

Though a wrong view of law held bv a Court 
is no ground for revision, vet a revision would lie 
when a Court has committed illegality of proce¬ 
dure in exercising its jurisdiction. 1951 All W R 
(Rev) 236: 1951 RD 251: 1952 All LJ (Rev) 15. 

-Ss. 275 and 29, Explanation — Finding based 

on Explanation to S. 29 — Finding can be ques¬ 
tioned in revision. 1952 All \\ R (Rev) 237: 1952 
All LJ (Rev) 329: 1952 RD (BR) 372. 

-Ss. 275, 271 — Appeal against order of remand 

by the Commissioner — Competency — Revision. 

No appeal has been provided in S. 271 (2) of 
the Act against an order of remand bv the Com¬ 
missioner. but the appeal can be treated as a revi¬ 
sion in a fit case. See Tenancy Laws — U. P. 
Tenancy Act (1939), S. 271. 1951 All MR (Rev) 
97: 1951 RD 79. 

- S. 275 (c) — Revision — Grounds — Wrong 

view of the law — Illegal procedure In exercising 
jurisdiction. 

A wrong view of the law’ held by the Court is 
no ground f or revision as the Court cannot be 
deemed to have exercised a jurisdiction illegally. 
A revision lies only when a Court has committed 


illegality of procedure in exercising its 

1951 All WR (Rev) 48: 1951 RD 47. 


jurisdiction. 


-S. 275 — Order under U. P. Agricultural Ten- 

ants (Acquisition of Privileges) Act (10 of 1949) 
is not revisable under S. 275 of the Act. Sec Ten¬ 
ancy Laws — U. P. Agricultural Tenants (Acqui¬ 
sition of Privileges) Act (10 of 1949), S 13 
( 51) 1951 RD 263. 

-S. 275 — Scope of revlsional jurisdiction. 

Where a suit is decreed on the decision of a 
question of an adoption and there is no appeal 
against the judgment, the finding as to adoption 
cannot be challenged in an application for revi¬ 
sion in respect of certain proceedings in review 
of the judgment. 1951 RD 33: 1951 All WR 

(Rev) 35. 

-Ss. 275, 163 and 165 — Order for ejectment 

— Setting aside of, under S. 151, Civil P. C. — 
Revision — Civil P. C. (1908), S. 151. 


Interference in an order passed bv a Court 
under S. 151, Civil P. C. would only be called 
for if such an order had no basis whatever and 
was perverse or resulted in material injustice. 

(*60) 1950 All WR Rev 12: 1950 RD 194 (196, 197). 


2. Cross objections in revision. 

-S. 275 — Cross objections In revision — Main¬ 
tainability — Correction of obvious mistake In 
finding of Lower Court. 

No cross-objections in a revision lie but the 
Board is competent to rectify an obvious mistake 
in the finding of the Lower Court. 1952 All LJ 
(Rev) 214: 1952 RD (BR) 267. 

-S. 275 — Remand on the ground of non¬ 
joinder of a party, objection to which was not 
taken at the earliest opportunity. 

Order is vitiated bv material irregularity of pro¬ 
cedure and is liable, to be set aside in revision. 

1951 All WR (Rev) 97: 1951 RD 79. 

3. Effect of repeal of Act by U. P. Zamlndarl 
Abolition and Land Reforms Act. 

-S. 275 — Effect of repeal of Act by U. P. 

Zamindari Abolition and Land Reforms Act upon 
right of revision — (U. P. General Clauses Act 
(1 of 1904), S. 6). 

Though under section it is discretionary with 
the Court to interfere or not to interfere in revi¬ 
sion a party has got the right to apply to the 
revisional Court to exercise its discretion in a 
judicial manner. This right has not been taken 
awav by the repeal of the U. P. Tenancy Act by 
U. P. Zamindari Abolition and Land Reforms 
Act. „ , 

Further in view of S. G of the U. P. General 
Clauses Act a revision arising out of the proceed¬ 
ings stated for asserting the right to reinstatement 
bv an ejected tenant is a legal proceeding in res¬ 
pect of such right and mav be continued and con¬ 
ducted as if the U. P. Tenancy Act as amended 
bv Act 10 of 1947, under which the right to 
reinstatement had been acquired, has not been 
repealed. 1952 RD (BR) 377: 1952 All WR (Rev) 
230: 1952 All U (Rev) 246. 

4. Interference in revision. 

-S. 275 (c) — Decision by Assistant Commis¬ 
sioner as to payment of rent — Interference In 
revision — (Civil P. C. (1908), S. 115 (c) ). 

Where the Assistant Collector in appeal on a 
consideration of the evidence before it. reaches 
the conclusion that certain payments of rent to 
the Zamindar. as alleged bv opposite parties, were 
not proved, it cannot be said that he has com¬ 
mitted either any error of procedure or a £V 
material irregularity in the manner in which ne 
reached that conclusion. 
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A contrary decision arrived at by the Commis¬ 
sioner in revision on the evidence is really an in. 
terference on a question of fact which in the 
opinion of the Commissioner, was erroneously 
decided by the Assistant Collector. It is not an 
interference on any matter of procedure and such 
an interference is not contemplated by the provi- 
"tons of S. 275 (c). 1955 An WR (HC) 404:1955 
All LJ 670: ILR (1956) 2 All 724: AIR 1955 All 
657 (559) (Pt A) (Pr 8) (DB). 

-S. 275 — Constitution of India, Arti¬ 
cle 226 — Certiorari — Error on face of 
record — Power of superior Court to dis¬ 
turb decision of inferior Court on question of 
jurisdiction, extent of, indicated — Board of Re¬ 
venue erroneously entertaining and allowing re¬ 
vision under S.275, U. P. Tenancy Act—Decision 
can be quashed by writ of certiorari under Arti¬ 
cle 226. See Constitution of India, Art. 226. AIR 
1955 All 557. 

-S. 275 — Revision — Fresh evidence — If 

admissible — Dismissal of application for re¬ 
instatement — Right of one of the evicted ten¬ 
ant to apply — Erroneous decision — Interfer¬ 
ence by the Board — One of the several ejected 
tenants can maintain an application for re¬ 
instatement without joining the other cotenants 
either as applicants or defendants. See U. P. 
Tenancy (Amendment) Act, S. 27. 1952 All LJ 
(Rev) 331. 

-S. 275 — Revision — Board of Revenue — 

Inherent powers to interfere — Proceedings under 
S. 27, U. P. Tenancy (Amendment) Act — Powers 
under S. 275 — Exercise of -— Proper. 

The Board, in spite of the provision in S. 5 
of Land Revenue Act, has no inherent power of 
revision over the subordinate Court. 

U. P. Act 10 of 1947 is not an independent Act 
but an amending Act and the proceedings under 
S. 27 arc also governed by the Tenancy Act 
which Act 10 of 1947, has amended for certain 
purposes and the Board has powers to interfere 
Under S._ 275 of the Tenancy Act. The uniform 
practice is also in accordance with the law. 1952 
All U (Rev) 315. 

—S. 276 — Grounds of interference — (Civil 
P. C. (1908), S. 115). 

For the interference of the Board in revision 
the case must not only fall within one of the 
clauses of S. 275 of the Act but there should also 
material injustice done to the applicant. 

1952 AH U (Rev) 248. 

~ S. 276 — Decision not supported by legal evi- 
dence --- Relief under S. 27 of the Tenancy (Am¬ 
endment) Act — Not available — Grant of, in a 
case where the section is not applicable — The 

tQMAii wiwD t( \ sel aside on that ground. 

(Rev) A ?99 VR RCV 132: 1052 RD 3221 1952 AU U 

# lft S ‘c VI Tenancy (Amendment) Act 
SLfJW. S- 27 (3), Proviso - Ex parte 

acid* j^ Kainst landholders for reinstatement set 

- n P lS ea Proceedings under S. 27 afresh 
h* Jl® c, o arall0n regard mg sub-tenants is liable to 
/ft Se ?, Tenancy Laws — U. P. Ten- 

S Am i5 6 d 2 m RD' IRR) 0f 19471 • S - 27 131 ’ 
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party — Necessary and proper parties — Dlstlnc- 


slon. 


(BR) 294. 

. 276 — Board, when would Inierfere In revl- 


it Would no1 Interfere in exercise of 

cm. 72 ® P ? wers unIe ? s »n addition to the 

SE 2761? S° d nn er ° ne ° f the c,auses Sec- 
t ee W »?■ P * tenancy Act, some material Injus- 

™ W7«"ss & is.rs.. » 


Held: An appeal without impleading some of 
the parties to the suit who were not necessary 
but only proper parties is not liable to be dis¬ 
missed. Failure to implead a party is latal only 
if he is a necessary parly. 

Where there is nothing to show that they were 
not necessary parties and the applicant himsell 
having impleaded them in the trial Court the 
order of the Commissioner is justified. 1952 RD 
209: 1952 All WR (Rev) 113: 1952 All U (Rev) 
191. 

-S. 275 (c) — Exercise of jurisdiction Illegally 

or with material Irregularity — Civil P. C. (1908), 
Section 115. 

Where on the stay of suits under S. 63 bv Act 
7 of 1950 the plaintiffs apply for withdrawal of 
relief under S. 63 and addition of relief under 
S. 60 and for amendment of the plaint accordingly, 
the trial Court clearly acts in the exercise of its 
jurisdiction with material irregularity when it 
allows the amendment which involves the defen¬ 
dant in the continuance of a litigation which had 
been definitely staved under Act 7 of 1950. 1951 
RD 113 (115): 1951 All WR (Rev) 106. 

-S. 275 — Interference In revision — Princi¬ 
ples governing. 

The consistent view of the Board has always 
been that it will not interfere in exercise of its 
revisions! powers unless in addition to the case 
falling under one of the clauses of S. 275 of the 
Tenancy Act some material injustice has been 
caused. 1950 RD 197. 

-S. 275 — Interference In revision with orders 

passed under S. 151, ClvU P. C. 

Interference with an order passed by a Court 
under S. 151, Civil P. C., setting aside an order 
of ejectment would only be called for if such an 
order had no basis whatsoever and was perverse 
or resulted in material injustice. 1950 RD 194. 

5. Joint application by J. D. and D. H. 

-S. 275 — Joint application by J. D. and D. H. 

in regard (o setting aside a sale — Competency. 

A joint revision to the Board cannot be ruled 
out as incompetent even though they might have 
preferred separate revisions before the Commis¬ 
sioner. 1952 RD 75: 1952 All LJ (Rev) 43: 1952 
All WR (Rev) 03. 

0. Power of Board. 

-S. 275 — Order of Commissioner dismissing 

appeal against order bv Assistant Collector cancel¬ 
ling declaration under S. 6 — Revision to Re¬ 
venue Board — Section 275 of the Act does not 
empower the Board of Revenue to revise an order 
made by the Commissioner. See U. P. Tenants 
(Acquisition of Privileges) Act (1949), S. G. AIR 
1955 NUC (All) 2653. 

-S. 275 — Order under Section 27, U. P. Ten¬ 
ancy (Amendment) Act, 1947 — Revision — Juris¬ 
diction of Board of Revenue to entertain — Tcn- 
fl f C <ni^ W c - 'o4 Tenancy (Amendment) Act (10 

OI lv47)i itl (0J* 

< Boa o rd °, { Rev< ; nu 4 e \ U - p - has jurisdiction 
imder S, 275 to entertain revision in n case 

under S. 27, U. P. Tenancy (Amendment) Act, 

Section 27 of the Amending Act is a part and 
parcel of the U. P. Tenancy Act, 1939. Hence 

S 27 V nf an » 1 ? PP A llCal T for 4 revision il i n case under 
s ?75 £f U?e u m< P t R ‘ under 

w5 jg£ ^ MvS 

R WA* Vr «as 
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S. 275 — Revision — Exercise of powers — 
Inherent powers of Courts when can be exercised. 

In the exercise of powers of revision the Board 
will not maintain an illegal order. The powers 
arc intended to lie exercised in the interests of 
justice but it does not extend to the substitution 
of one order for another. 

The lower appellate Court was perfectly right 
in setting aside the second order (i.e.), by the 
successor but it was wrong in setting aside the 
prior order of the predecessor in Office of S. D. 
O., passed right or wrong, in the exercise of his 
jurisdiction when no appeal against that order 
was pending before him and that, in the exercise 
of his inherent powers without giving the parties 
affected an opportunity to support it. 1952 All 
LJ (Rev) 320. 

S. 275 — Revision — Orders in proceedings 
under U. P. Act 10 of 11937 — Exercise of powers 
by the Board — Legal. 1952 All LJ (Rev) 315. 

-S. 275 and (Amendment) Act, 1947, S. 27 — 

Right to apply under S. 27 —One out of several 
co-tenants —Order of Collector based on misin¬ 
terpretation of S. 27 — Revision. 

One out of several co-tenants can maintain an 
application under S. 27 of the Amendment Act 
for reinstatement. 

The Collector’s order based on a misinterpreta¬ 
tion of S. 27 of the Amendment Act cannot be 
held to be final. The Board lias interfered in 
such cases and it has not been interfered with 
bv the High Court under Art. 226. 1952 All LJ 
(Rev) 282. 

-S. 275 — Single revision against different 

orders In same proceedings. 

The Board has ample powers to examine all the 
orders passed bv the subordinate Courts in a single 
proceeding even if the irregularity of the orders 
is brought to its notice bv a single application. 
1952 All U (Rev) 280: 1952 RD (BR) 291. 

-S. 275 — Powers under — Discretionary and 

not mandatory. 

Section 275 of the U. P. Tenancy Act under 
which the Board’s revisional jurisdiction is exer¬ 
cised is discretionary and not mandatory. 1952 
All LJ (Rev) 71: 1952 RD 117: 1952 All WR (Rev) 
173. 

-S. 275 — Revisional Jurisdiction — Exercise 

of — Principles. 

The Board would not exercise its 


revisional 
for revi- 
substantial 
hen a suit 
law. 1952 
WR (Rev) 


jurisdiction unless the partv applying 
sion is shown to have suffered any 
injustice. There can be no injustice w 
is remanded for decision according to 

RD 69: 1952 All LJ (Rev) 64: 1952 All 
70. 

-S. 275 — Application in revision admitted — 

If can be thrown out on ground of technical 
defect. 

The application cannot be thrown out on the 
ground of a technical defect. (’51) 1951 RD 169: 
1951 All WR (Rev) 149. 

-S. 275 — Revision filed before Board — One 

of three applicants dying — Legal representative 
not substituted within 90 davs — Interest of legal 
representative identical with that of remaining 
two applicants who could prosecute the applica¬ 
tion — Revision does not abate. (’51) 1961 RD 
107: 1951 All WR (Rev) 78. 

-S. 275 — Revision — Power to reject ap¬ 
plication on technical ground — Civil P. C. 
(1908), O. 22 (General) O. 22, R. 4. 

An application for revision should not be 
thrown out on the ground of technical defect 
The Board will not be bound to hear the appli¬ 


cation on merits but may, if it thinks fit, reject 
the application on the technical ground after 
hearing thc^ parties on that ground. 1951 All 
A\ R (Rev) 70. 

——S. 275 (c) — Powers of the Board under — 
Illegal order of ejectment under S. 105 (2) — Re 
Instateraent under S. 27 of the U. P. Tenancy 
(Amendment) Act. 

Under S. 275 (c) of the U. P. Tenancy Act, the 
Board could either suo motu or on a reference 
by a subordinate Court, exercise the jurisdiction, 
if there was any illegality or material irregularity 
in the exercise of jurisdiction by a subordinate 
Court. 1950 RD 122: 1951 All WR (Rev) 3. 

7. Time limit for application. 

-S. 275 — Revision — Time limit for applica¬ 
tion — No cause shown for delay — Section 3 
of Limitation Act — Decision found to be In 
proper exercise of Jurisdiction — Interference suo 
motu, if called for. 

The Board may act suo motu in anv proper 
case: no period of limitation is prescribed for such 
action. 1952 All U (Rc v ) 185: 1952 All WR 
(Rev) 100: 1952 RD 348. 

-S. 275 — Application for revision beyond time 

admitted — No rejection thereafter. 

Once an application for revision is admitted by 
the Board it amounts to a decision to call for 
the record of the case and when the record has 
been received, it becomes the duty of the Board 
to examine the case and see if interference is 
called for in the interests of justice. The applica¬ 
tion cannot be thrown out on the ground of a 
technical defect. 1952 All U (Rev) 134: 1952 RD 
249. 


-S. 275 — Revision before Additional Commis¬ 
sioner beyond 4 months of order of the Collector 
— Dismissal — Revision before the Board 
within 4 months of the order of Additional 
Commissioner is barred. Rules 187 and 188 of 
the Revenue Court Manual do not help. 1952 All 
WR (Rev) 213: 1952 All U (Rev) 109: 1952 

RD 195. 


S. 275 — Revision—No period 


Prevail', l? 

practice of 4 months—Powers of Board — Special 
cases. The Board has powers to revise an order 
of the lower Court on one of the grounds men¬ 
tioned in sub-section (2) of Section 275 
of the Act if an illegality or irregularity is brought 
to the notice of the Board beyond the 4 months 
time. 1952 RD 151: 1952 All LJ (Rev) 217. 

S. 275 — Interest of tenant judgment-debtor 


cannot pass to the sub-tenant — Not necessary 
that sale must be confirmed — The judgmen! 
debtor need not go through the form of filing 
an application under O. 21, R. 89, Civil P. C. 
See Tenancy Laws — U. P. Tenancy Act (1939), 
S. 251. (’52) 1952 RD (BR) 75 (DB). 

-S. 275 — Revision — Powers of Board 


The suit can be decreed by the Board as under 
S. 275 it has a right to interfere in revision in all 
cases where a subordinate Court has acted illegal¬ 
ly or with material irregularity in the exercise 
of its jurisdiction. Sec U. P. Tenancy Act (17 or 
1939), S. 183. 1950 RD 157. 

8. "Case decided”. 

-S. 275 — ‘Case decided’ — Meaning — Civil 

P. C. (1908), S. 115. 

Where the plaintiffs foremost claim was that 
they were the Sir and khudkasht holders of the 
land in suit, the amendment of the plaint giving 
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up the claim under S. 63 amounts to striking off 
nleading. This amounts to a 'case decided and 
l revision lies. (’61) 1951 RD 113 (114): 1951 All 


SECTION 288 


HR (Rev) 106. 


SECTION 276 


_S. 276 — Revisions! powers of High Court. 

The revisions! powers of the High Court that 
can be exercised in respect of a suit filed in a 
Revenue Court can only be those powers as are 
provided for in S. 276. U. P. Tenancy Act and 
not the powers of revision as provided for bv 
S 115. Civil P. C. 1957 All LJ 846: 1957 All WR 
(HC) 887. 

-S. 276 — Scope — (Civil P. C. (1908), Sec¬ 
tion 160). 

Where the appellate Court which has jurisdic¬ 
tion to entertain and hear an appeal, holds in 
reversal of the trial Courts' decision that the suit 
was cognizable bv a Revenue Court, the decision 
even if erroneous is not open to revision under 
S. 276, U. P. Tenancy Act, as no question of 
jurisdiction of the appellate Court is involved in 
such case. That section applies only when there 
is illegal assumption of jurisdiction or failure to 
exercise jurisdiction or irregular exercise of juris¬ 
diction. 1953 All WR (HC) 454 (1): 1953 All LJ 
554: AIR 1954 All 50 (51) (Pr 3). 

-S. 276 — Order staying suit under Indian 

Soldiers Litigation Act is case decided — Order 
is revisable — Civil P. C. (1908), S. 115 1950 

All WR 692. 

SECTION 286 

“ S. 286 — Debt Laws — U. P. Agriculturist 
Relief Act (27 of 1934), Ss. 10. 12 — Nature of 
Collectors jurisdiction under Section 10 — Ap¬ 
plication for redemption under Section 12 — 
Issue of proprietary title whether can be re¬ 
ferred to Civil Court under S. 286 — They act 
as Revenue Courts or possess the powers con¬ 
ferred under S. 286 of the Act — Regarding issues 
of proprietary title they cannot be remitted to 
Civil Courts which have no jurisdiction in such 
cases to enquire and record findings. See Debt 

MS T Ji* P;'Agriculturists’ Relief Act (27 of 
1934), S. 10. AIR 1952 All 84. 


214 — Suits by proprietor 
against Thekadar — Title of plaintiff not in 
question — Only question being whether defen- 
dant is a tenant and not a Thekadar — Refer- 

(Rcv) 277 1Vl1 C ° Urt ~~ N ° l nccessar y- 1952 AU 
—S 286 — Scope — Disputed plot — Sir — 

Hp*- and’’with* 

«_ A ,? 80 “-Claim to be under-proprietor made 

WS?? undcr S. 194 - II should be 

referred to civil Court. 

the revenue a rn,,r C .l Carlv ^ Within thc iurisdiction of 
he former Jw! S and no ‘ to lhe civil Court ns 
which wuid C awl S t ?« the com Petent Courts 

1951 HD 272 ; K 1952 n AWR n (R™, T 2 h * qUeS,i ° n ' 

feijS*.? 8 !! f."i 214 •- Issue when to be re- 
cStdlfe.il d r U Co V rl “ s “lt under S. 214 to 
ti pIataUff d SJ{ Sn£| ekada f P “ Proprietary tlUe 

ttff ftt ttatlhEV * 0 c! ^ y on!? 

V Sitt isrsasL 


-S. 288 — Suit for damoges for cutting trees 

— Question of ownership arising on pleading — 
Jurisdiction of Civil Court. 

Suit is maintainable in Civil Court for cutting 
trees and not for declaration of ownership. See 
Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 242. 1958 All WR (HC) 64: ILR (1957) 
1 All 38. 

-S. 288 — Applicability. 

Section 288 applies only when a suit relating 
to agricultural land is instituted in a civil 
Court; a suit is not a suit relating to agricul¬ 
tural land, where it is a suit relating only to 
the cutting of trees owned bv the plaintiff. ILR 
(1957) 1 All 38: 1958 All WR (HC) 64. 

-Ss. 288 and 81 (2) — Tenant right. 

Tenant right is not the same thing as a right 
of ownership of trees, and provisions of S. 288 
(1) would not apply but provisions of S. 81 (2) 
would apply to the case. 1947 ALJ 671 Dist. 

1958 AH WR (HC) 64: ILR (1957) 1 All 38. 

-S. 288 — Question in civil suit whether 

party is grove-holder — Power to refer issue. 
The Civil Court cannot refer the question to the 
Revenue Court but must decide it itself. See 
Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 3. 1957 AU LJ 809. 

-S. 288 — Plea of lenancy — Reference to 

revenue Court — Conditions. 

Before a plea of tenancy raised in a suit 
relating to agricultural land can be referred to 
the appropriate revenue Court two conditions 
must be fulfilled: (1) that the suit must relate 
to agricultural land. (2) that the question 
regarding tenancy right should arise therein. If 
either of the two pre-requisites is absent, the 
Court concerned has no jurisdiction to refer any 
such issue to the revenue Court. 1957 All LJ 
809: 1957 AU WR (HC) 793. 

S. 288 — Repeal of — Effect of, on suit 
prior to its commencement — Determination of 
tenancy rights— Jurisdiction of civil Court. Thc 
suit having commenced before U. P. Act (1 of 
1951) the issue related to the tenancy rights of 
the plaintiffs and had to be referred to the Re¬ 
venue Court under Section 288 of the Act Civil 
Court had no jurisdiction to decide the ’ issue. 
See Tenancy Laws — U. P. Zamindari Abolition 

T La « d R cform s Act (1 of 1951), S. 339. 1957 
All LJ 544. 

: S : 2 ?? CiviI Courl cannot recall issue 
sent to the Revenue Court for disposal — If it 

does so it exercises a jurisdiction not vested in 
Al| b LJ 104 SCG Cm P ‘ C ' (I908) * S - 115 ‘ 1957 

—S. 288, Explanation — “Such question has 

?nmno^nl° USV - , delerminc d by * Court of 

f»lU Pe *« nt i rj n * dlct, ,°? . ZT Compromise vesting 

nmvit i° • an 5 m p, . amllff 7 " Compromise incor¬ 
porated in decree in previous suit — Issue re¬ 
garding tenancy must be held to have been 
determined by competent Court - Pl ea of ten. 
ancy raised, cannot be considered os bona fide 

^aFTS Kr i0 “ “ & 

^.ef L 7nd D t\ ^V.oV s E lT™)‘ 

- Spec.a? f Judge"no, tSd 

Encu mb e r e^Es t a teT* L an "cf ^Act ^25^ofM 934 ) ^ P * 
t»on 11 (3). AIR 1053 AH 575 . * 5 of 1934) * Sec ' 

zavs:'$• srs 
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It cannot he saief that a revenue Court seized 
of proceedings under Section 12 of the U P 
Agricultural Relief Act is a “Civil Court” for the 
purpose of Section 288 (1) of the U. P. Tenancy 
Act. 1952 ALJ 170: 1952 AWR (HC) 217: AIR 

1953 All 146 (146) (Pi A) (Pr 9). 

— S. 288 — Suit for possession — Defendant 

pleading co tenancy — Reference to Revenue 
OfDcer — Finding that defendant is Sajhi Ivasht 
cannot he returned. AIR 1952 All 305 (305) 

(Pt A) (Pr 5). 

S. 288 — Applicability — Question whether 
a person Is a grove-holder raised In a civil suit 

— Procedure to be followed. 

Having regard to the provisions of S. 206 and 
Section 59 of the Tenancy Act the determina¬ 
tion of the question whether a person is a 
grove-holder or not lies within the exclusive 
jurisdiction of the Revenue Court. Accordingly, 
when such a question is raised in a suit pend¬ 
ing in a Civil Court, the issue must he framed 
and referred to the Revenue Court for deter¬ 
mination. AIR 1951 All 358 (359) (Pr 5). 

-Ss. 288 (1), 206 (f) — Issue as to status of 

grove-holders In Civil suit — Reference to Re¬ 
venue Court. 

I nder Section 288 (1) it is only a question 
relating to tenant’s right that has to be referred 
to the revenue Court. A grove-holder not being 
a tenant and Section 288 not being one of the 
provisions made applicable to grove-holders hv 
Section 206 (f), an issue in a civil suit as to 
whether the defendants were the grove-holders 
of the suit land cannot he referred to the Re¬ 
venue Court for a decision under S. 288. 1951 

All WR (HC) 204. 


SECTION 289 


-S. 289 (2) — Applicability to appellate 

Court. 

Sub-section (2) of Section 289 of the Act 
gives the power to make a reference to a Court, 
whether civil or revenue, in which a suit, ap¬ 
plication or appeal having been rejected bv a 
Court of one description, is subsequently filed 
in case that Court disagrees with the finding of 
the other Court. It is not only applicable to the 
proceedings in the Court of first instance but is 
applicable to the proceedings in the appellate 
Court as well. Sub-section (4) of the section 
supports this view. 1959 All LJ 859: 1959 All WR 
(HC) 659. 

-S. 289 (2) — Scope — Revenue Court can 

refer to High Court a question whether a suit 
pending before it is cognizable bv Revenue 
Court or Civil Court. AIR 1955 NUC (All) 2736 
fDB). 

-S. 289 — Reference — Revenue Court it¬ 
self has to decide whether it can or cannot 
compel plaintifT to amend plaint — No refer¬ 
ence lies on this. AIR 1955 NUC (AH) 2736 
(DC). 

SECTION 290 

-S. 290— Failure to raise objection to Juris¬ 
diction of Civil Court In trial Court — (Civil 
P. C. (1908), S. 21). 

Where the Revenue Court had jurisdiction 
but no objection was raised in the trial court, 
the appeal would be disposed of as if the civil 
Court had jurisdiction. 1958 All LJ 638: 1958 

All WR (HC) 734. 

-S. 290 (3) — Suit bv co-sharer for cancella¬ 
tion of lease granted bv another co-sharer — 
Munsif directing return of plaint for presenta¬ 
tion to proper Court — District Judge remand¬ 
ing suit for trial to Munsif — Revision against 


District Judge’s order lies in High Court — 

(C. P. Code (1908), S. 115). AIR 1955 NUC (All) 
44«)3. 

-S. 290 — Suit bv lambardar to collect rent 

— Forum — Suit filed in wrong Court — High 
Court can act under Section 290. See Tenancy 
Laws — U. P. Tenancy Act (17 of 1939). S. 245 

AIR 1955 NUC (All) 163 (DB). 

—S. 290 — Plea of jurisdiction not raised in 
trial Court — Appeal before District Judge — 
Plea of jurisdiction cannot be entertained in 
appeal. (’50) 1950 AIJ 861: 1951 AH WR (HC) 
274 and 186: AIR 1951 All 610 (611) (Pt C) 
(Pr 6) (DB). 

-Ss. 290, 291 — Defect In Jurisdiction when 

cannot be cured. 

The defect of jurisdiction cannot be cured 
under Sections 290 and 291, in cases where a 
suit is wrongly instituted in a Civil Court and 
an appeal would lie to the Commissioner, if it 
was rightlv instituted. 1950 AH WR (HC) 691. 

SECTION 291 

——S. 291 — Duty of appellate Court. 

Section 291, is meant to prevent multiplicity 
of legal proceedings. Where from the tudgmenl 
of the trial Court it does appear that the rele¬ 
vant material was on the record and the proce¬ 
dure mentioned in sub-section (2) of S. 291 was 
not necessary to be followed, the onlv course 
open to the appellate Court under the law was 
to proceed with the appeal ami to decide it on 
merits. 1960 All LJ 165: 1960 All WR (HC) 100. 

-S. 291 — Scope. 

Suit by persons claiming to be the nearest 
reversioners of the deceased, who was possessed 
of certain under-proprietary and occupancy 
plots, against the defendants on the allegations 
that the property had passed to the plaintiffs 
and the defendants had taken unlawful posses¬ 
sion of the plots in collusion with the Zamin- 
dars also impleaded as defendants — Trial 
Court dismissing suit on ground that suit did 
not lie under Section 183 as the defendants 
were in possession in their own right as heirs 
of the deceased and not through the landlords 

— Civil Judge in appeal holding that the mate¬ 
rial on record was sufficient for disposal of 
suit and giving his decision on merits — Held, 
that in view of Section 291 the civil judge was 
competent to do so and the question whether 
the suit was within the cognizance of the re¬ 
venue Courts or not was immaterial. 1954 All 
WR (HC) 101 (2): 1953 AH LJ 641: AIR 1954 
AH 170 (171) (Pr 7). 

-Ss. 291, 290 — Defect in jurisdiction when 

cannot be cured — It cannot be cured under 

Sections 290 and 291, in cases where a suit is 
wrongly instituted in a civil Court and an ap¬ 
peal would lie to the Commissioner, if it "'as 
rightlv instituted. Sec Tenancy Laws — UP 
Tenancy Act (1939), S. 290. 1950 AH WR (HC) 
691. 

SECTION 293 

-S. 293, R. 170 and S. 273 — Powers of Re¬ 
venue Board of review — (U. P. Land Revenue 

Act (3 of 1901), S. 7) - 1954 All LJ 628, Over- 

ruled. See Tenancy Laws — U. P. Tcnancv Act 
(17 of 1939), S. 273. AIR 1956 AH 698 (DB). 

-S. 293 — R. 170 of the Rules framed under 

Section 293 — Power of review — Board of Re¬ 
venue can delegate power of review but single 
member cannot exercise delegalcd power w|tn- 
out concurrence of second member. See Ten¬ 
ancy’ Laws — U. P. Tenancy Act (1939), S. 273 
AIR 1955 NUC (All) 3529. 
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—S. 293 — Rules under S. 293 — R. 170 — 
Rule does not apply lo application for review 
See Tenancy Laws — U. P. Tenancy Act (17 ol 
1939), S. 293. AIR 1955 NEC (All) 1517. 

_S. 293 — Rules under Rule 104 — Delivery 

of possession effected bv Amin without notice 
to judgment-debtor — Delivers- is not invali¬ 
ded — (Civil P. C.(1908). O. 21. R. 35). AIR 
1954 All 39 (41) (Pt A) (Pr 10) (DR). 

SECTION 295-A 

*-Ss. 29J-A, 45 (as amended by U. P. Act 10 

of 1947) — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1950). Ss. 20 fa) (ii). 20 (b), 
240-A (as amended by U. P. Act 20 of 1954) —- 
Sub-lease of land by fixed rate tenant on 14- 
5-1946 for five years — Rights of sub tenant on 
expiry of period — Effect of U. P. Zamindari 
Abolition and Land Reforms Act. 1950 repealing 
U. P. Tenancy Act — Suit for ejectment of 
sub-tenant filed on 31-8-1951 — Sub-tenant not 
liable to ejeclmcnt — lie becomes ndhivasi and 
then sirdar under U. P. Act of 1951— T. P. Act 
(1882), Ss. 105, 111 — 1963 All LJ 288, Over¬ 
ruled. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951) 
(as amended bv U. P. Art 20 of 1954), S. 20 
(a) (ii). AIR 1904 AM 498 (FB). 

-Ss. 295-A and 183 — Hereditary tenant — 

Surrender of land bv him in favour of landlord 
in 1949 — Sub-tenant under him is entitled to 
continue in possession as sub-tenant and to 
bring suit under Section 183. 1957 All LJ 224: 
1957 All WR (HC) 67. 

; S. 295-A — Person a sub tenant remaining 
in possession for period of five years undei 
Section 295 — Period expiring on 31-12-1944 
and right to remain in possession coming to an 
end — He is not entitled to benefit under See- 
™ 2 ? 5 ' A in tr°duced bv Amending Act of 1947. 

AJJ WR (HC) 362: 1953 AH LJ 428: AIR 
1953 AH 723 (724) (Pr 9) (DR). 

-S. 295 -A — Applicability — Tenancies al. 
ready extinguished. 

Section 295-A merely provides that all sub- 

Ivin ?°I k L be cn,il,ed to re t a in possession 
er their holdings for five years from the date 

?Qi 7 C01 Su enccm - ent of ,hc Amending Act 10 of 
. the section can have no operation so far 

1952 AM S"*?* extinguished are concerned. 

(Pr 3b U U : AIR 1953 AH 234 < 255 > < p ‘ A ) 

[Overruled in AIR 1955 NUC (All) 2689.1 

(Inserted by U. P. Tenancy 
(Amendment) Act 10 of 1047). * 

tenant 1Cab TW 7 ? u 5 for o^lmcnt of sub- 
findinp deny5nfi his sta,us “ Court 

decreed ‘fcLJ rfendan J. * a * sub-tenant - Suit 
- aSm« 1 a ? cn i d,nR Act came »nto force 

aDDcawL Ca .! nSt , decrce dismissed — Second 

Defendant's rnim 6 ^ 1112 Act came inl ° force ~ 
was suh lnnnf w acccr),in * position that he 

Passed in " # Mc ? fact that decree was 

r C lr C nr ° f defendant held would 

applicable , * J 5 S ¥ a " d - therefore, section was 

AIR UtM' ai 9 S, A I U 5I: 1952 RD (BR> 44: 
AIR 1953 All 217 (217) (Pt A) (Pr 7) (DB). 

not S liahfe r tn nK «° , Seclion 295-A, a sub-tenant is 
J ,0 £L to ... ej ? c ®ent for a period of five 


sub-tenant. 1952 All LJ 51: 1952 RD (BR) 44: 
AIR 1953 A11 217 (217) (Pt B) (Pr 8 ) (DB). 

-Ss. 295-A and 183 — Surrender by tenant-in- 

chief after Tenancy Amendment Act 10 of 1947 

— Sub-tenant in possession under S. 295-A — 
Dispossession of — Right of suit under S. 183 
He cannot be deemed lo be a sub-tenant as con¬ 
templated by S. 183 of the Act to be able to 
recover possession thereunder. See Tenancy Laws 

— U. P. Tenancy Act (1939), S. 183. 1952 All U 
(Rev) 168: 1952 RD 347. 

-S. 295-A — Scope of. 

By S. 295-A of the U. P. Tenancy Act all sub¬ 
tenants who were sub-tenants on the date the 
Amendment Act came into force have been given 
the benefit to remain in possession for five years 
notwithstanding anything contained in the Act. 
This would cover all cases of ejectment under 
any section of the Act. There is no justification 
lo read into the section any exception with regard 
to any particular section of Act. 1952 RD 73: 
1952 AH LJ (Rev) 56: 1952 All WR (Rev) 62. 

Ss. 295-A, 273 — Retrospective operation — 



Review of order or decree passed long before 
amendment — Maintainability. 

An order and decree passed in second appeal 
arising out of a suit under S. 171, Tenancy Act 
long before the amendment came into force by 
which a person ceased lo be a sub-tenant cannot 
be altered on review on account of change in 
law introduced by subsequent amendment. 1951 
RD 183: 1951 AH WR (Rev) 181. 

-S. 295-A — Benefit of — Availability — Per¬ 
son allowed to continue in possession on extinc¬ 
tion of tenancy-in-chief under S. 47 (4) of the 
Tenancy Act. See U. P. Tenancy (Amendment) 
Act (10 of 1947), S. 26. 1961 AH WR (Rev) 89. 

SECTION 296 

—S. 296 — Scope of — The provisions of the 
Civil P. C., which are applicable to other sections 
of the Act as amended by Act 10 of 1947 are 
equally applicable to proceedings under S. 27 of 
the Amended Act. See Tenancy Laws — UP. 
Tenancy (Amendment) Act (10 of 1947), S. 27 (1) 
(c). 1952 AH WR (Rev) 111. 

--S. 296 —Suit under S. 44, Agra Tenancy Ad 

— Decree after commencement of U. P. Tenancy 

Ac /-\.* 9 i 39 ", Ejectment 0 f tenant — Tenant is not 

entitled to benefit of S. 27 (1) (c) of Act 10 of 

sfurw? K 116:1952 Aa wr <*"» 

SCHEDULE 2 

■ -—Scb. 2 — Civil P. C. (1908), S. 151 — 
Inherent power. 

Schedule 2, U P Tenancy Act docs not exclude 
\z}* o lvl ** ^ fwm application to proceedings 
m the Revenue Courts under that Act. The sale 
officer who has dismissed for default the execu¬ 
tion application pending on his file has, therefore, 
?°' vc *’. !? restore it also if justice so demanded. 
(FB) Cm P C (1908), S. 151. AIR 1953 All 467 

SCH. 2, LIST 2, ITEM 5 , 

sa oS .i d R =or-°?^.a ',r 

‘fc n'll £ » °- 41 « 30 

is no. nc’Urv in SpSuTbSh ft U 

of the Board of Revenue tn hi i*° lh ! he , n ? embcis 

of argument, but the order decSr^onAf 1111 ® 
her has to be rononrr*#! ot one Mem- 

” co„flIc, ,h ; i ,°h ,h th r e Tf 


106 


TENANCY LAWS 


U. P. TENANCY ACT (1939), Sch. 2, Llsl 2, Item ft 


Serial No. 5 of List 2 of the Second Schedule 
attached to the U. P. Tenancy Act, specially em¬ 
powers the procedure of the character adopted bv 
the Board. 1951 All LJ 548: 1951 All WR (HC) 
635: ILR (1951) 2 All 552: AIR 1952 All 90 (90, 
91) (Pr 3) (DR). 

[Overruled in AIR 1953 All 264 ] 

SCH. 2, LIST 2, ITEM 11 

# -Seh. 2, List 2, Item 11 — Collector, Inter- 

pretation of — (Interpretation of Statutes — Har¬ 
monious eonslruetion — (Civil P. C. (1908), 
Preamble). 

The provision made at Item No. 11 of List 2 
Schedule 2 is a rule of procedure and should be 
construed liberally that is in such a way as will 
lead to the smooth working of the scheme of 
the Statute. The word 'Collector' should be in¬ 
terpreted to mean and include all Assistant Col¬ 
lectors, who have been invested with the powers 
of a Collector for the purposes of Entry No. 11, 
List 2 of the Second Schedule. Ramlal v. Ram 
Naruin. 1953 All WR (HC) 143: 1953 All LJ 213: 
ILR (1953) 2 All 381: AIR 1953 All 467 (469) 
(Pt B) (Pr 10) (FB). 

# -Sch. 2, List 2. Item 11 — Evidence Act 

(1872), S. 114 — Judicial and olTicial acts. 

The High Court can safely presume that the 
official act of the transferor Court, in sending the 
case direct to the sale officer instead of sending 
it to the Collector was done in the regular man¬ 
ner and that the Court of the sale officer was 
seised of the jurisdiction to proceed with the 
execution of that case. See Evidence Act (1872) 
S. 114. AIR 1953 All 467 (FB). 

SCH. 2, LIST 2, ITEM 13 

-Sch. 2, Llsl 2, Item 13 — “Parly"—Meaning 

of — Civil P. C. (1908), O. 41, R. 11. 

The word ‘party’ in Serial No. 13 cannot be 
said to be used as distinguished from the pleader 
acting on behalf of the party. 1951 All WR 255: 

1952 All LJ 207: ILR (1952) 1 All 734: AIR 1953 
AH G08 (609) (Pr 4) (DB). 

SCH. 4, GROUP B, ITEM 18 

-Sch. 4, Group B, Item 18 — Suit not under 

S. 180 — Limitation. See Tenancy Laws — U. P. 
Tenancy Act (17 of 1939), S. 180. AIR 1955 NUC 
(All) 2017. 

——Seh. 4, Group B. S. 183 — Limitation under 
special or local Acts — The period of limitation 
provided in Sch. 4, Group B. Col. 4, against suits 
under S. 183, of the Act do not apply to suits 
brought under the provisions of S. 9. Civil P. C. 
See Limitation Act (1908), S. 29. AIR 1954 All 
All 171 (DB). 

-Sch. 4. Group B, Item 18 — Amendment bv 

Act of 1947 — Period of limitation for suit 
against person in unauthorised occupation is now 
two years — Amendment has retrospective opera¬ 
tion — Tenancy Laws — U. P. Tenancy (Amend¬ 
ment) Act (10 of 1947). S. 31. 1950 All LJ 43: 

AIR 1950 All 191 (191) (Pr 2). 

1 ' SCH. 4, GROUP F 

■-Sch. 4, Group F, Serial No. 7. Cl. (5) 

‘Date of final decree’, meaning of — (Civil P. C. 
(1908), O. 41, R. 5 (1)). 

The words “the date of the final decree” would 
mean the date of the decree which has become 

final. 1953 All LJ 349: 1953 All WR (HC) 293: 
ILR (1953) 2 All 209: AIR 1053 All 747 (748) 
(Pt A) (Pr 13) (FB). 


—U. P. TENANCY (AMENDMENT) ACT (10 of 
1947) 

PREAMBLE 

-Preamble — Effect on jurisdiction of Civil 

Court. 

The effect of the U. P. Tenancy (Amendment) 
Ad is certainly not to take away the jurisdiction 
of Civil Court in cases which it had prior to the 
coming into force of the Amendment Act. 1952 
RD 43: 1952 All LJ 87: AIR 1953 All 219 (221) 
(Prs 3, 4). 

-Preamble — Retrospective effect, — Interpre¬ 
tation of Statutes. 

The amendments made by Act 10 of 1947 being 
amendments in the law of procedure, must have 
immediate effect given to them and thus would 
apply to suits pending at the time of the enforce¬ 
ment of the Act. 1952 AH WR (HC) 203: AIR 
1952 All 274 (274) (Pt A) (Pr 5). 

SECTION G 

-S. 6. Explanation — Effect of — Suit for dec¬ 
laration of hereditary tenancy under S. 59. U. P. 
Tenancy Act — Tenant recorded as sub-tenant of 
relative of landholder— Burden of proof is upon 
relative to show that he is genuine tenant and 
and had not been admitted to tenancy bv land¬ 
holder to prevent accrual of hereditary right to 
tenant — U. P. Tenancy Act (17 of 1939), S. 59. 
1950 AH WR Rev 53: 1950 RD 204. 


SECTION 17 

-S. 17, 27, 31, Proviso I — Decree In ejectment 

proceedings under S. 171 of the Tenancy Act — 
Appeal pending — Act 10 of 1947 coming Into 
force — Tenants rights under proviso 1 to S. 31 

— Application under S. 27 for reinstatement. 

Held: The existing decree in the case cannot be 

amended in the light of the provisions of S. 17 
of Act 10 of 1947 by the Court in second appeal 
the proceedings of the second appeal and the 
lower Courts are to be quashed. The appellant 
will have a right to apply under S. 27 for re¬ 
instatement under Proviso 1 to S. 31 of the Act 
He will have the benefit of limitation in his 
favour even in the petition already so filed 
1952 AH LJ (Rev) 189. 

SECTION 18 

-S. 18 — Change Introduced by — Pico based 

upon — Opportunity to opposite party to rectify 

— Necessity. 

Where the change introduced bv S. 18 of the 
U. P. Tenancy (Amendment) Act, 1947, comes into 
effect during the pendency of an appeal in a 
suit filed under S. 180 of the Tenancy Act, before 
the appellate Court proceeds to decide the appeal 
according to the new law, he must give an op¬ 
portunity to the plaintiff in the suit to add the 
other parties and to prove his right to sue alone. 
1951 RD 195 (2): 1951 A11 WR (Rev) 184. 


SECTION 19 
S. 19 — Benefit of section. 


-a. 1W - UCUllll oviuv... 

A tenant ejected through Court or ,.^ ,s S° s . s rt e ”r„ 
henvise than through Court is entitled to the 
•nefit of S. 19. But a person prevented from 
king possession is not entitled to the benefit of 
,c section. 1952 AH WR (Rev) 245: 1952 AH LJ 

lev) 299: 1952 RD (BR) 375. 

_§, 19 — Benefit of section — Physical dls- 

ossesslon necessary. ._ 

For the purposes of S. 19 eiectment means 

liyscial dispossession. Where the parly is not 
liysicallv dispossessed but is merely prevented 
om obtaining possession he iis not entitled to 
, c benefit of the section. 1952 All LJ (Rev) 266. 
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-O. 19 — Land holder entering upon holding 
in contravention of provisions — Benefit under 
S 19 is available to tenant. Sec Tenancy Laws 
— UP. Tenancy Act (17 of 1939), S. 87 (4). 
1952 RD (BR) 378: 1952 All WR (Rev) 244: 1952 
All LJ (Rev) 275. 

-S. 19 — Benefit of scelfon. 

The benefit of S. 19 is admissible only to a ten¬ 
ant who was ejected and not to a tenant who 
was prevented from obtaining possession. 1952 
AU WR (Rev) 252: 1952 All LJ (Rev) 271. 

—S. 19 — Applicability — No eviction of the 
tenant through process of law. 

It is not correct that S. 19 of the (Amendment) 
Act applied not only to cases of tenants ejected 
through the agency of Courts but also to cases 
of tenants wrongfully dispossessed outside. 1952 
All U (Rev) 240: 1952 RD 245 (1). 

—S. 19 — Applicability — Heirs of elected ten¬ 
ant. 

Section 19 applies onlv to cases where the ten¬ 
ant had himself been wrongfully ejected from 
his holding and would not cover the ease of his 
heirs who arc prevented from getting possession. 

J9o2 RD (BR) 231: 1952 All LJ (Rev) 132. 

— S. 19 — Applicability — Persons wrongfully 
dispossessed outside Court. 

The extended period of limitation under Sec- 
“on *9 applies not only to cases of tenants eject¬ 
ed through the agency of Courts but also to cases 
?LI e « a J ts , wr °ngfullv dispossessed outside Court. 

1952 P 1 ? J BR) 242: 1052 An WR (Rev) 119: 1952 
All LJ (Rev) 133. 

—S. 19 — Section 19 does not extend privilege 
r extension of period of tenants preventing from 
obtaining possession. Privilege is given to onlv 
Uiosc who are wrongly dispossessed. Sec Tcn- 
ancv Laws — U P Tenancy Act (17 of 1939). 
lj 8 183 - 1002 All LJ (Rev) 123: 1952 RD (BR) 

fulb? auLTi Sec !‘?n a PPlies even to tenants wrong- 
agency nf r ° uls,de Cotirt and not onlv through 

rd«w I??. ’ 1952 Au u ( Rev > ,I8: 1952 

fronf , nhioiiu™j' PP ^ cab, ? ty — Tenant prevented 
llo”unde? S ?«a ° S /^ Sl ° n of hoId,D « “ Llraila- 

urthcr period of six months — Allowance of. 

of the Delian ri , Rb !? devolved on the wife 
Possession of p! 1 deatb and s h e surrendered 
heirs of the dl C t , cnancv to lhc landlord, the 
posscssion h of d ?hn Cd are prevenlcd from getting 

under S I 83 if B ,u Saiand U “-V can file a suit 
period is r°L l} ? Te ?? n cv Act for which the 
aforesaid. 3 But if (h?/ 1 1 da,c ? f surrender as 

coming into force l Sf l tiL Cr A 0d . e f * p,rcd before lhc 
entitled to atrolv in Ac 10 °( 1947, he is 

from the com to- l £ her p * nod of six nionlhs 
Plies only to cases if f° rCC . of . that Act - 11 a P* 
ihose who were nrpln , 4 nt r ejccted but not 10 
sion. 1952 AU (Rev) fif m^RD^m P ° SSeS ' 

log -1 Effect. App *f cnb *R ly — Surrender of hold* 

is not affected f by h disno«f nl - to sue undcr S ' 183 ’ 
lion 19 ig annlirnhln P ? SS10n out of . Court, Sec. 
if wrongful in cncfc C *° a case °( d isposscssion, 

tween ls[ jaiua?t Ch ,Q a 4n CaSe , a i so , ? il is only be^ 

c I1M . j , / ary ’ 1940 and 1st September 1946. 
vSSSZ't* tho , tenant is not wrongful dis- 

t“ac\ f SS» Vft ^ 5 i . 183 ° f 

171. ’ 1H62 AU LJ ( Rcv ) 118: 1952 RD 

surrender* -r H ?L S ?fJf sion of tena "> b.v illegal 

He can recover possession under Sec¬ 


tion 183, U. P. Tenancy Act 1939 — Period of ex¬ 
tended limitation provided by S. 19 of Amending 
Act is available to him provided remedy is not 
already claimed and refused. 1952 All LJ (Rev) 
117: 1952 RD (BR) 170: 1952 All WR (Rev) 226. 

-S. 19 — Scope of — U. P. Tenancy Act, 1939, 

S. 183 — Dispossession of tenant — Illegal — 
Remedy by suit undcr S. 183 — Refusal of — 
Extended period — Availability. 

Section 19 of Act 10 of 1947 provides only for 
fresh period of limitation within which a suit 
under S. 183 may be instituted even in cases where 
the tenant illegally ejected has allowed the right 
to sue under the section to become barred before 
the Act 10 uf 1947. 

It does not provide for a revival of the cause of 
action for such a suit or the remedies thereunder 
when it is barred by the provisions of any 
statute. 1952 RD 170: 1952 All LJ (Rev) 117: 
1952 AH WR (Rev) 226, 

— ~S. 19 — Scope — Docs not affect S. 11, Civil 
P. C. (1908). 1952 RD (BR) 215: 1952 AH LJ 

(Rev) 114. 

-S. 19 — Holding privately divided between 

two recorded co-tenants — Both agreeing to pay 
their respective rents separately — Holding is not 
finally divided and co-lenants continue to be liable 
for arrears of rent jointly and severally — Decree 
for arrears of rent under S. 61 Oudh Rent Act 
against both — Subsequently disputed land settled 
on one of them onlv — Such tenant recorded and 
paying rent—Both are jointly and severally liable 
for arrears of rent in spite of private division and 
agreement — Benefit of S. 19 U. P. Tenancy Act 
cannot be allowed in such a case. 1952 All LJ 
(Rev) 104: 1952 RD (BR) 154. 

-S. 19 — Wrongful ejectment of tenant long 

ago — Claim bv him for restoration — He can¬ 
not get benefit of S. 19. Sec Tenancy Laws — 
U. P. Tenancy Act (17 of 1949). S. 183. 1952 Rev 
Dec (BR) 85: 1952 AH LJ (Rev) 49: 1952 AU 

WR (Rev) 60 (DR). 

-S. 10 — Person ejected in due process ol law 

— Restoration under S. 19. 

Section 19 is not intended to give a fresh start 
for limitation to persons who had been ejected 
in due process of law through the instrumentality 
of Courts, and whose objections to the ejectment 
at that time were rejected and who did not caro 
to question them within the period of limitation 
1952 All WR (Rev) 92: 1951 RD 270. 

-S. 19 — Applicability. 

The extended period of limitation under S 19 
applies not only to cases of tenants ejected 
through the agency of Courts but also to cases 

1952°*RD S (b'r) OI 245 ('l^ disposscsscd outside Court. 

- ; S. 19 — Ejectment through Court — Dispos¬ 
session not questioned within 3 years — Section 19 
does not apply. 1951 AH WR (Rev) 85: 1951 RD 

—S. 19 — Reinstatement — Case covered by, 
Reinstatement under S. 19 0 f the U P Ten 
ancy (Amendment) Act, 1947 can cover only su?h 

fui Se (ie n ) whhout The'- Cl . menl ' Vas clcar,v 

™ sr ss 

The scope of S. 19 of the U P /* 

endment) Act of 1947 i s not sn »Ti U ” Cy * Am ' 

include every ejected tenant, or his he?rT„/ S t0 
cessor to seek reslornimn i ., ,s . “ eir and suc- 
RD 130: 1051 AU WR ^ fs. this section. 1950 
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-7 s - ^ — Scope — Operation of extended 

period of limitation — Is not restricted to wrong¬ 
ful ejectment through Courts. 1950 RD 130: 1951 
All WR (Rev) 18. 

-S. 19 — Scope and applicability — Fraud, 

evidence of — Acquiescence in ejectment — Evi¬ 
dence Act (1872), S. 115. 

Section 19 is not intended to create fresh rights 
for all ejected tenants who were ejected through 
the agency of the Court, irrespective of whether 
the ejectment was legal or illegal. The onlv 
ground on which this extended limitation could 
apply would be where the ejectment had been 
secured bv means of any fraud, and on no other 
grounds. 1950 All WR (Re v ) 77: 1950 RD 172. 

SECTION 26 

——Ss. 26 and 27 — Respective scope. 

Section 2G contemplates the subsistence of the 
subtenancy rights at the dale of the commence¬ 
ment of the Act, whereas S. 27 provides for re¬ 
instatement of the ejected tenants who have 
alreadv lost their tenancy rights. 1951 RD 267: 
19il All WR (Rev) 213. 

-S. 26 — V. P. Tenancy Act (17 of 1939), 

S. 295-A — Benefit of — Availability — Person 
allowed to continue in possession on extinction 
of tennncy-in-chief under S. 47 (4) of the Tenancy 
Act. 

A person who has been allowed to continue in 
possession on the extinction of the tenancv-in- 
chief under S. 47 (4) of the Tenancy Act is not 
entitled to the benefit of S. 26 of the U. P. Ten¬ 
ancy (Amendment) Act or S. 295-A of the Ten¬ 
ancy Act as the sub-tenant contemplated in the 
latter section is one where the tenancv-in-Chief is 
also in existence. 1951 RD 94: 1951 All WR 
(Rev) 89. 

-S. 26 — Applicability — Appeal which had 

abated before the commencement of Act 10 of 
1947. 

If an appeal is not pending on 14th June, 1947, 
the date when Act 10 of 1947 came into force, 
S. 26 of that Act would not apply. When* an 
appeal had abated prior to that date, it is no 
longer pending and so S. 26, cannot be availed 
of bv the appellant. 1950 RD 140. 

SECTION 27 
SYNOPSIS 

(U. P. Tenancy (Amendment) Act (10 of 1947), 

S. 27.) 

1. Scope and validity. 

2. Sub-seetion (1). 

3. Cl. (a) of sub-section (1). 

4. Cl. (b) of sub-section (1). 

5. Cl. (c) of sub-section (1). 

6 . Proviso to Cl. (c). 

7. Sub-section (2). 

, 8 . Sub-section (3). 

9. Proviso to sub-scction (3). 

10. Sub-section (4). 

11. Sub-section (5). 

12. Sub-section ( 6 ). 

13. Limitation. 

1. Scope and validity. 

-S. 27 — Provisions of S. 27 of U. P. Tenancy 

(Amendment) Act are not void — Reinstatement 
of ejected tenant under S. 27, is not acquisition 
within meaning of S. 299, Government of India 
Art and Art. 31 of the Constitution — U. P. Act 
is existing law and is saved — Rights under Arti¬ 
cle 19 (1) (f) of new tenant arc not infringed. See 
Constitution of India, Art. 31. AIR 1961 All 191 
(DB). 


27 — Application under — Order passed 
on it not amounting to a decree — Civil P. C. 
(1908), S. 2. 

An application made under S. 27 of the Act 
does not amount to a plaint and, therefore, the 
proceedings started with it cannot amount to a 
suit. The provisions of the Civil P. C. relating 
to the plaint or its presentation are not applic¬ 
able to the proceedings started under S. 27. 
Therefore, an order passed on an application 
under S. 27 is to be treated as an order and not 
a decree. 1961 All WR (HC) 412: 1961 All 
LJ 491. 

- S. 27 — Section 27 is not relevant in interpret¬ 
ing S. 232 of U. P. Act, 1 of 1951 — Remedy 
under S. 27 is available onlv to those who have 
been ejected through Court—Remedy under Sec¬ 
tion 232 of Act (1 of 1951) is available to those 
who have been ejected though Court or otherwise 
See Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 232. 1957 
All WR (HC) 163: 1957 Ail LJ 171. 

-S. 27 — Applicability of Civil P. C. 

The provisions of the Code of Civil Procedure 
apply to a proceeding under S. 27 and the tenant 
in possession at the time of reinstatement can¬ 
not be ejected unless he is a party to the pro- 
reeding. If the reinstated tenants want to dis¬ 
possess him, the remedy lies by a separate suit 
for possession against him. The proceeding under 
S. 27 cannot be rc-starled. 1952 RD (BR) 363: 
1952 AH WR (Rev) 235: 1952 AH U (Rev) 258 
(2) (DB). 

-S. 27 — Proceedings under — Civil P. C. ap¬ 
plies — Civil P. C. (1908), O. 9, R. 4. 

Section 243 of the U. P. Tenancy Act makes the 
provisions of C. P. C. applicable to all suits and 
proceedings under the Act subject to the modi¬ 
fications provided therein. Consequently, bv 
reason of S. 141, Civil P. C. the same procedure 
which is to be followed in suits has to be follow¬ 
ed in the case of all proceedings also and there¬ 
fore, the Court does not act without jurisdiction 
in restoring an application under S. 27 which was 
dismissed for default. 1952 AH LJ (Rev) 248. 

-S. 27 — Application under S. 27 — Order by 

Collector in appeal — Revision to Additional Com¬ 
missioner — Reference to Board — Opposite 
partv seeking to agitate finding of fact . .. 
revision filed against Collectors order within 
limitation — Finding not challenged before 
Additional Commissioner — Finding cannot be 
questioned before Board. 1952 All LJ (Rev) 188. 
1952 RD (BR) 248. 

-S. 27 — Mailers with which Court Is concern 


■d in proceedings under. _ _ 

In proceedings under S. 27 of the U. P. Tenancx 
Amendment) Act. 1947, the Court is not con- 
erned with the legality or otherwise of the on- 
rinal order of ejectment which may have been 
ierfectlv legal and justified when it was passed, 
rhe Court is onlv concerned to find out and 
atisfv itself if the arrears for which ejcctmen was 
irdered or effected were less than one-fourth ot 
he annual rent. If it is so. reinstatement has to 
ollow irrespective of whether the payment was 
nade before or after the order of ejectment or 
lefore or after the dakhal dehani. 1952 All M R 
Rev) 25: 1952 RD 8: 1952 All U (Rev) 2, 

S 27 — Civil Procedure Code is applicable to 


rocccdings under S. 27 bv virtue of S. 243, U P- 
enancy Act - (Civil P-C. ( 19 ° 8 K Preamble) - 
Tenancy Laws — U. P. Tenancy Act (17 of 1939). 
243). 1952 All WR (Rev) 115: 1952 RD (BR) 

43" 

_Ss. 27, 26 — Respective scope indicated, oec 

enanev Laws — U. P. Tenancy (Amendment) 
ict (1947). S. 26. 1951 All WR (Rev) 213: 1951 

lev Dec 267. 
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___s, 27 — Act 10 of 1947 is not an indepen- 

,j cn { Act — In proceedings under S. 27, provisions 
of 0. 1, regarding impleadment of necessary par¬ 
ties apply — Applicant is not absolved from duly 
of impleading Zomindar and tenant in possession 
_ Civil P. C., O. 1, R. 10. 1951 All WR (Rev) 
111: 1951 RD 89. 

_S. 27 — Section 27 provides for restoration 

in cases of tenants ejected under specified sections 
of U. P. Tenancy Act — It has no general ap¬ 
plicability to all ejected tenants of all kinds. 1950 
All WR Rev 77: 1950 RD 172. 

2. Sub-section (1). 

-S. 27 — Several tenants ejected under Sec¬ 
tion 171, U. P. Tenancy Act — One of them can 
claim reinstatement under S. 27 — U. P. Tenancy 
Act (17 of 1939), S. 171. 1952 All U (Rev) 282 
(DB). 


prove and convince that the order of his eject¬ 
ment passed under S. 165 of the Tenancy Act 

was for an arrear which was less than one-fourth 
of his annual rent. (’52) 1952 AJ1 LJ (Rev) 54: 

1952 AH WR (Rev) 106: 1952 RD (BR) 87. 

-S. 27 — Application for reinstatement — Co- 

tenants are necessary parties — Non-joinder 
condoned in suitable cases. 1952 RD 261: 1952 
ALJ (Rev) 142. 

-S. 27 — Rigid to reinstatement — Person 

ejected under Section 1G3 of the Tenancy Act 
in 1350-F persisting in possession and being 
t* ice led under Section 180 of the Act — He 
cannot he reinstated. 1952 ALJ (RCv) 90: 1952 
RD 112. 

-S. 27 — Applicability —- Conditions — Ten¬ 
ant ejected in execution of decree under S. 61 
of the Oudh Rent Act — Cannot claim benefit 
of S. 27. 1950 RD 172. 


-S. 27 — Application under, by few out of 

many tenants. 

A few out of many tenants who are ejected can 
apply for their reinstatement under S. 27 without 
adding the rest even as defendants. 1952 All LJ 
(Rev) 280: 1952 RD (BR) 291. 

- S. 27 — One of several ejected tenants can 

maintain an application for reinstatement without 
joining the other co-tenants either as applicants 
or defendants. 1950 RD 17. Foil. 1962 All WR 
(Rev) 263: 1952 AI1 U (Rev) 331: 1952 RD (BR) 
413 (2). 

-S. 27 (1) — Houses standing on small areas 

arc “improvements" within S. 3 (8) (i), U. P. 
Tenancy Act — Houses standing when applicant 
was ejected under S. 171 of Tenancy Act — Ap¬ 
plicant is entitled to reinstatement over entire 
holding — (Tenancy Laws — U. P. Tenancy A< t 
(17 of 1939), Ss. 3 (7), (8) (i) and (10) and 171). 
1952 AH U (Rev) 148: 1952 RD (BR) 241. 

——S. 27 ( 1 ) — Applicability — Compromise of 
suit under S. 171, U. P. Tenancy Act — Part of 
land taken from the tenants and settled with the 
tennnt-in-chicf — Rest with the tenants at an 
enhanced rent — Disposession held fell under 
S. 27 (1). 1952 RD 225: 1952 All LJ (Rev) 135: 
1962 All WR (Rev) 157. 

S. 27 — Re-instatement under — Order can* 
c°*ioo 7) ade w hH e hearing appeal in suit under 
n Jv Pl Tenancy Act — Tenancy Laws — 

wn J cn x ai ^ Acl (17 of 1*39), S. 183. 1051 A1J 
WR (Rev) 231: 1951 RD 200. 

-—S. 27 (1) — “Such holding" — Meaning. 

.. lhe 9h*** se . , suc b holding" occurring in Sec- 
uon 27 (1) includes the substitute of the plots 

212M9B0 All WR 5 “(Bcv)°82. 0ner " ,i0nS ' ,96 ° " D 

3. Cl. (a) of sub-section (1), 

——S. 27 — Scope. 

on Te t n 9 a S l iQ e jf tCd ^ nder S ' 44 ’ Agra Tenancy Acl 

sLir o"Tno5 ecree c °nfirmed by Commis- 
jsJ2f. r °, n 18-9-1939 — Second appeal to Board 

d i" °, n 21-2-1940 — Proceedings 

cnndni,^ ^ c °Uld not be deemed to have 

SfJSSf Und £ r S - ,80 ’ U - P - Tenancy Act until 

bcneflf^fT JP 1 **! held wns not entitled to 
benefit of S. 27— (Tenancy Laws—U. P. Tenancy 

Aora t 1^39), S. 180) — (Tenancy Laws — 

WR mBFfil A ?J? S - 44 >- 1952 All 

WK (Rev) 111: 1952 RD (BR) 259. 

‘“SS.®?- X7 ? COpe Burden ol proof. 

7 d°es not entitle an ejected tenant to 

ord^r h nf j rl ? to , sil ‘5 review or revision of \hi 
0r <m°f ejectment under that section he has to 


4. Cl. (b) of sub-section (1). 

-S. 27 (1) (b) — Suit under Section 171 ol 

the Tenancy Act— Decree for possession follow¬ 
ing compromise — Consent by tenant, ad¬ 
mittedly given in view of his receiving another 
plot — No mention of exchange of plots in 
compromise — Payment of Rs. 700 in evidence 
not considered in appeal — Condition for re¬ 
turn of the other plot in the order for reinstate¬ 
ment —Case held fell under S. 27 (1) (h) 1952 
RD 238: 1952 ALJ (Rev) 334. 

27 “1 Application by some of the tenants 
evicted — Formal delivery of possession — 
Proof If necessary — Admission of evidence In 
revision — Interference In revision. 

In revision proceedings no additional evi- 
dence >s admissible as in the case of appeals. 
U. 41, R. -7, C. P. Code, does not apply to n 
proceeding in revision. A Court of revision is 
normally entitled to interfere only when the 
materials on record justify; jt mav be in cxcen. 
.onal circumstances that fresh evidence ’ mav 
be admitted to prevent a miscarriage of justice! 

Jt is not necessary that there should be a 
f delivery of possession in pursuance of a 
decree for ejectment under Section 171, Ten¬ 
ancy Act. Even voluntary dispossession in pur* 
suancc of such a decree for eviction is enough 

. 27 , “7 Application by one out of several 

tenants ejected — Competency of. 

it p T f SeVCra , 1 ,cnanls e ' ectc( l under S 171 

n u as Montrss 

Ss” S77- n ?95t < * AJ, L t? 

230: 1052 All LJ (Rev| 248 A " WR (Rcv > 

=r, ”'7 n'. re of v xir; 

Appeal pending — Amendmrmi 1 . . — 

(10 Of 19471. S. I7 1952 n AU (He(TlsT"" A °' 
Tenancy 7 a 7. -Tnafe S f the 

fs c c m 7n, N c°a„ rxr* " R " 

tenant evicted under” Section” ni Cln of“ le th <!nl T bv 

SS 0 A f C, ev 7 c,i , 0 , n 0U5 l S a nR „„t ,hc »* me 

“ ba,,i - ^'Memc^verihe^riny^ 
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by 1,10 house also can he granted. 1952 RD 241: 
1952 All LJ (Rev) 148. 

-S. 27 (1) — Suit under Section 171, Ten¬ 
ancy Act — Suit compromised — Applicants 
Riving up possession over portion of land— Re¬ 
mainder settled with applicants on enhanced 
rent — Formal dakhal through Court taken 
alter decree — Case held fell under Section 27 
ID. 1952 .All \VR (Rev) 157: 1952 All LJ (Rev) 
135: 1952 RD (BR) 225. 

S* 27 — Applicant ejected as result of ex 
parte decree under Section 171 of Li. P. Ten¬ 
ancy Act (17 of 1939)— Possession delivered to 
Zamindar — Applicant could have applied for 
re-delivery of possession under S. 144 C. P. C 
on ex parte decree being set aside — Mean¬ 
while applicant prevented from doing so by rea¬ 
son of ejectment decree passed in appeal by 
Commissioner — Held, applicant was entitled to 
benefit of Section 27 as person prevented from 
obtaining re-deliverv of possession must be 
treated to be on same footing as person dis¬ 
possessed as a consequence of decree. 1952 All 
\VR (Rev) 84 (1): 1952 All LJ (Rev) 99 (1): 

1952 RD (BR) 134 (DB). 

- S. 27 — Right to maintain applieatlon for 

reinstatement under. 

A person will be deemed to have been ejected 
under Section 171 of the U. P. Tenancy Act in 
order to enable him to maintain an application 
under Section 27 of Act 10 of 1947, not only 
when dispossession follows a decree under Sec¬ 
tion 171 by formal delivery of possession but 
also if a person against whom the decree for 
ejectment has been passed gives up possession 
voluntarily without recourse having been made 
to dakhal dchani, 1952 ALJ (Rev) 72: 1952 RD 
120: 1952 AWR (Rev) 170. 

-S. 27 — Benefit of — Availability — Eject¬ 
ment though under Section 171 of the Tenancy 
Act, existence of prior surrender for compen¬ 
sation paid — Tenant not entitled to benefit. 
1052 AWR (Rev) 32: 1952 RD 51: 1952 ALJ 

(Rev) 23. 

-S. 27 (1) (b) — Suit under S. 171, U. P. 

Tenancy Act — Decree for ejectment by com¬ 
promise — Decree followed by delivery of pos¬ 
session — Tenant admitting that for giving his 
consent to passing of decree he had received 
another plot — Compromise silent on this ex¬ 
change — Reinstatement held could be ordered 
without attaching condition for return of plot 
received in exchange. 1952 RD (BR) 238. 

-S. 27 — Right to apply for reinstatement — 

Person deemed to have been ejected under 
S. 171, Tenancy Act — Giving up possession 
without formal dekhul delimit. 

A person will be deemed to have been ejected 
under Section 171 of the U. P. Tenancy Act in 


1964 All LJ 442: AIR 1965 All 116 (118 to lorn 
(Pt A) (Prs 8, 10, 20) (FB). ‘ ,0 ,20) 

——S. 27 Cl) (e) — Word “ejected’' means per¬ 
son was dispossessed as consequence of decree 
or order passed under Section 171 or S. 180 of 
Tenancy Act — Suit for ejectment under Sec¬ 
tion 180 decreed on 26th March. 1940 — No 
execution — Tenant is ejected within meaning 
° Section 2/ o! Amending Act — He can ap- 
Plv for renistalement — (Words and Phrases - 
Elected ). AIR 1955 INLC (All) 3303 (DB). 

S. 27 — Voluntary dispossession. 

It is not necessary that there should be a 
formal delivery of possession following a decree 
lor ejectment when reinstatement is justified; 
but even voluntary dispossession in pursuance 
ot a decree lor ejectment is enough. 1951 RD 

v°!!k 1952 An WR ( Rev ) 263: 1052 All U 
(Rev) 331: 1952 RD (BR) 413 (2). 

——S. 27 — Benefit of — Person recorded as 
sub-tenant In 1348-F — Record operations — 
June 1939 to end of 1941 — If entitled —Order 
to record by S. D. O. — Validity. 

It is enough for the purposes of Section 27 if 
a person is found to be recorded as an 'oc¬ 
cupant after January 1, 1938 and if the entry 
is in accordance with the records revised under 
Chap. 4 of the Land Revenue Act. He cannot 
be deprived of the benefit of Section 27 by the 
accident of the revision of the records falling 
in the same year as that of entry of the peti¬ 
tioner as a sub-tenant. The petitioner must be 
regarded as an ‘occupant’ within the meaning 
of Section 27 and thus entitled to the benefit of 
the section. 

The correction order by the S. D. O. in the 
circumstances of the case must be held to be 
in exercise of the powers as the Assistant Re¬ 
cord Officer under the Collector. 1052 ALJ 
(Rev) 283: 1052 RD 245 (2). 

-S. 27 (1) (c) — Applicability — Decree 

under S. 44 of the Agra Tenancy Act — Sum¬ 
mary rejection of appeal to the Board under 
S. 268 of U. P. Tenancy Act — If a decree 
under S. 180 of the Tenancy Act — S. 290, con¬ 
strued. 

The onler of the Board summarily rejecting 
the second appeal under Section 268 is not a 
decree. 1945 AWR (Rev) 228 (2), Foil. 

Section 296 of U. P. Act provides that a suit 
pending at the commencement of the Act shall 
be decided or a decree under the Agra Act 
shall be executed., in accordance with the corres¬ 
ponding provisions of the U. P. Act and not 
that it is converted or deemed to be a decision 
under the corresponding section of the later 
Act. A decree under Section 44 of the Agra 
Tenancv Act is not and cannot be deemed to 
be under Section 180 of the U. P. Act. 


order to enable him to maintain an application 
under Section 27 of Act 10 of 1947, not only 
when dispossession follows a decree under Sec¬ 
tion 171 by formal delivery of possession but 
also if a person against whom the decree for 
ejectment has been passed gives up possession 
voluntarily without recourse having been made 
to dekhal dehani. 1951 RD 57: 1957 AWR (Rev) 
93. 

5. Cl. (c) of sub section (1). 

•-S. 27 — U. P. Tenancy Act (17 of 1939), 

Ss. 180 and 242 — Ejectment decree obtained 
after 1-1-1940 — Execution — Annulment of — 
Reinstatement after 1947 Act — Liability to 
ejectment in execution of decree obtained after 
1-1-1940 — Second suit for ejectment is barred. 
Kedar Nath v. Jamuna, 1964 All WR (HC) 219: 


A person ejected in execution of the decree 
under Section 44 of the Agra Tenancv Act can¬ 
not therefore be entitled to apply under S. 27 
(1) (c) of the Amendment Act of 1947. 1952 

AWR (Rev) 111: 1952 RD 259: 1952 ALJ (Rev) 
250. 

-Ss. 27 (1) (c) and 31 (1) — “Occupant” — 

Meaning of. 

The yvord 'occupant' has the same meaning in 
Section 27 (1) (c) and in Section 31 (1). II 

includes a trespasser and a khudkasht holder. 
1952 All LJ (Rev) 238: 1952 All WR (Rev) 208/ 
1952 RD (BR) 262. 

-S. 27 (1) (c) — Tenant is recorded as an 

occupant in record revised under Chapter 4 of 
U. P. Land Revenue Act or corrected by officer 
specially appointed for correction of annual 


TENANCY LAWS — U. P. TENANCY 

registers — Tenant is not entitled to benefit of 
S 27 (1) (O. 1952 RD (BR) 254: 1952 All WR 
(Rev) 147: 1952 All LJ (Rev) 221. 

_ 5 , 27 (1) (c) — Applicability — Tenant 

ejected under Section 180 of the Tenancy Ac! 
after 1st January, 1940 — Name entered as oc¬ 
cupant in the record revised under Chap. 4 of 
the Land Revenue Act — Year of revision prior 
to 1938 — Rules of interpretation — Ordci 
ignoring the language of the statute — Order is 
revisabie. 1952 RD 318: 1952 All LJ (Rev) 208. 

-S. 27 — Recorded sub-tenant — Evicted in 

proceedings under S. 180 — Application loi 
restitution — Not maintainable. 1952 AWR 
(Rev) 148: 1952 RD 334: 1952 ALJ (Rev) 197. 

-S. 27 — Right to apply under — Matter 

pending in Appeal — No final ejectment under 
Section 180 of the Tenancy Act — Persons re¬ 
corded in Khasra for 1345-F as mortgagee — 
Not entered in Khatauni of 1345-F — Not an 
occupant under Chapter 4 of the Land Revenue 
Act — No right to reinstatement — Revision 
proceedings pending — Death of pro forma 
party — No knowledge — Petition to implead 
heirs after 8 months — No abatement. 1952 
AWR (Rev) 127: 1952 RD 240; 1952 ALJ (Rev) 
180. 

-S. 27 — Applicability to sub-tenanfs. 

Where on the death of an occupancy tenant, 
the zamindar confers occupancy rights on 
another person and in a suit brought by the 
latter under Section 180 of the U. P. Tenancy 
Act, 1939, the sub-tenants of tlie former oc- 
cupancy tenant are ejected, the sub-tenants are 
I?. 1 . e ? ti,led to reinstatement under S. 27. 1052 

RD ll2: 1952 AU WR (Rev) 124: 1952 

c r S * 2 ?„— Person ejected as trespasser under 
Section 163 — Persistence in possession nil] 
again being ejected under S. 180 — Person not 
f Sc l Tcna ' lcv Laws ~ U. P. Tenancy 

ni- h IG3 - ( ’ 52) 1952 RD (BK) 

112: 1952 All U (Rev) 90 (DB). 

—S. 27 — Application under — Court need 

non *12? ,\ nl0 n m Z tiis of case decided under Sec- 

69- iIko ai'i L Te “ v Act * 1952 AR U (Rev) 

69. 1952 All WR (Rev) 82: 1952 RD (BR) 119. 

27 — AppJlcallon under — Revision of 

Tw f - eS. F or ,346 F in5,c ” d 
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De^nn s* f Rh A t0r p, ? rposcs of Section 27 if a 
fh^ lst Li ' oupd T recordcd as an occupant after 
in nr-L;? ° f Jan . u , ar V 1938 and if the entry is 

w,Rl a record revised under 

1952 All 4 Li f fR h °i U flo P \n Land Revenue Act, 1901. 
BD (BR)’nj ReV 695 1962 AWR ( Rc ') 82: 1952 


cuDants^ 7 ^PPlicants recorded as “oc- 

a e n t cntiSpiT®"? 181 n SeU,emenl b >’ Collector 
LJ (Rev) 2s“ a 5 n f of soclion - 1952 All 
(BR) 67. 28 * 1952 Ml WR ( Rev ) 29: 1952 RD 


I 


sumption 27 is‘“ihni ieC, - m0 . nt on I7 '9 i940 - Pre- 

SecUon 180 of ll-e t00k pl « acc undcf 

iqqn\ . , 11 e P. Tenancy Act. (17 of 
Tpnnti/- n< A u,,cei Section 44 of the Acn 

flTunder — 1 f c r ? ranlin « ^ene- 

Tenancy Act - £ , Und f 1p Se ?, lion 44 - Agra 

WR (Rev) 29 . iqm e i| t i 1 rn va l la Ji e * 1952 AU 

(BR) 67 ’ 1952 U (RevJ 285 1962 RD 


(AMENDMENT) ACT (1947), S. 27, Note 

- S. 27 (1) (c) — Benefit of — Availability — 

Tenant against whom a decree for ejectment 
had been passed after U. P. Tenancy Act came 
into force in suit filed under Section 44 of the 
Agra Tenancy Act — Benefit not available. 1952 
RD 15: 1952 ALJ (Rev) G: 1952 AWR (Rev) 53. 

- S. 27 (1) (c) — Sole proprietor selling his 

entire right except right to cut and remove 
trees, entered as ''bagiibar” — He is not en¬ 
titled to benefit of S. 27 (1) (c). 1952 All WR 
(Rev) 18: 1952 All LJ (Rev) 1. 

--S. 27 (1) (c) — Right to reinstatement — 

Sub-tenant becoming a trespasser and getting 
ejected out of possession — Not an “occupant 1 ’, 
1952 RD 106: 1952 AWR (Rev) 134. 

~ —S. 27 — Decree for ejectment under Sec¬ 
tion 84 or 44 of Agra Tenancy Act — It is nol 
one under Section 180 of U. P. Tenancy Act (17 
ol 1939) — Benefit under Section 27 of Amend, 
ment Act is nol available to persons evicted 
thereunder. Sec Tenancy Laws — U. P. Ten¬ 
ancy Act (17 of 19391, S. 180. 1951 Rev Dee 193: 
1951 All WR (Rev) 187. 

S. 27 (1) (c) — Applicability — Ejectment 
after 1940 under a prior decree. 

The section applies to the case where the 
formal possession was delivered to the landlord 
on 14-3-1947 though the decree was passed be- 
tore 1-1-1940. 1951 RD 198: 1951 All WR (Rev) 

loll 

27 (!) (c) — Occupant — Meaning of. 

Where a person who was recorded as a sub¬ 
tenant m the settlement is duly ejected from his 
sub-tenancy Ins persistence to continue to re¬ 
main in possession in defiance of the legal 
authonty does not entitle him to the benefit of 
8ec ion 27 simply because he was ejected under 

108 * (To 7) 80 1961 A1 " R * RCV * I34: 1951 RD 

6. Proviso to Cl. (e). 


1 

9* 

X 

R 


T~ S * 27 „ "7 Morl Cogce of holding — Evicted 
along with tenant on the illegal mortgage - 

Rclnslnlement of Tenant- Mortgagee If entitled 
to be reinstated - Wrong decision lhat he Is - 
Revision under Seclion 275, U. P. Tenancy Act 

Of sKta, '27 C o“f S Wo ,in „ C f j°9 J j he ,i‘ n, « , i on 

Court'T'i'’ in !f rfered in revision where 
on it? everihiJS nn^ereoneouT Uecllton^n‘“o 

W X r„e n r 

Tenancy Act. 1952 ALJ (Rev) 296. 

f^^edemplj™! 80 “ 0uS,er ° f ““'"We he- 

Although under Proviso to Seclion 97 

k!t, vs aw,„rera r i» 

tion from the tenant-in rhi.r ,n 

(Rev) 127: 1952 RD (BR) MB. 1952 A " 

7. Sub-secllon ( 2 ), 

In? on cTnsId™Xn' lrrC 'T eri ‘” ! . hoIdin « to 

Rilled lo reinstatementTosT,5°' *»- 

*!' i 2# “ im 871 

lands - Hereditary"ripMs "nol aequhed - No 
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right lo apply to I»c reinstated. 1952 ALJ (Rev) 
113: 1952 RD 210. 

-S. 27 (2) — Question whether applicant for 

reinstatement made the surrender voluntarily or 
in consequence of fraud, etc. is a question of 
fact — It has to he seen whether the agree- 
menl was above suspicion. 1952 RD 111: 1952 
ALJ (Rev) 91 (1): 1952 AWR (Rev) 163. 

-S. 27 — Limitation. 

Application under — Bona fide mistake in 
description of land — Can he corrected subse¬ 
quently. 1952 All LJ (Rev) 69: 1952 All WR 

(Rev) 82: 1952 RD (BR) 119. 

- S. 27 — Applicability — Tenant surrender 

ing land voluntarily and for consideration and 
putting znmindar in possession — Relief under 
Section 27 not available. 1950 RD 162 (2). 

8. Sub-section (3). 

-S. 27 (3) — Reinstatement — Tenant evict¬ 
ed — Holding — Portion — Converted to 
'abadl' — Not ‘land’ — Excepted. 

Tenant ejected from his holding is entitled to 
he reinstated under Section 27 (3) of Act 10 
of 1947 to the holding. Where a portion of the 
holding has been converted into ahadi bv out¬ 
siders that portion is not ‘land’ under Sec¬ 
tion 3 (10) of Tenancy Act, 1939 and only in 
the rest of the original holding will the evicted 
tenant he reinstated. 1952 RD 150: 1952 ALJ 

(Rev) 103: 1952 AWR (Rev) 98. 

- S. 27 — Application under — Zamindar 

and tenants are necessary parlies — In suitable 
cases delay in impleading necessary parties can 
he condoned under Section 5. Limitation Act 
(Limitation Act (1908), S. 5. 1952 All WR (Rev) 
10: 1952 All LJ (Rev) 4: 1951 RD 283. 

-S. 27 — Case under S. 27 — Law regarding 

impleadment of parties is not clear — Strict 
view of failure to implead necessary parties 
should not he taken. 1952 All MR (Rev) 114: 
1952 RD (BR) 252. 

- S. 27 (3) — Benefit of — Availability — 

Condition. 

Unless the person seeking the benefit of Sec¬ 
tion 27 (3) of the U. P. Tenancy (Amendment) 
Act is a tenant of the whole_ body of the co¬ 
sharers he cannot succeed. 1950 RD 190. 

9. Proviso to sub-seetlon (3). 


_S. 27 (3), Proviso — Order of reinstatement 

_ Execution of. not necessary. 1956 All LJ 417. 

Overruled. Civil P. C. (1908). O. 21, R. 36. 1902 

All LJ 133: 1962 AU WR (HC) 68: ILR (1962) 2 

All 67. 


_S. 27 — Land in dispute given in exchange 

for other land — Tenant can claim reinstatement. 
1952 All LJ (Rev) 280: 1952 RD (BR) 291. 

_S. 27 (3) — Person declared as a sub-tenant 

under S. 27 (3) now occupancy tenant undei 
S. 31 of Tenancy Act cannot be ejected without 
a suit under S. 175 of Tenancy Act. Sec Tenancy 
Laws — U. P. Tenancy Act (17 of 1939), S. 31. 
1952 RD (BR) 350: 1952 AH WR (HC) 198: 1952 
All LJ (Rev) 261. 


-S. 27 (3), Proviso — Declaration as sub-tenants 

— Liability to ejectment — Suit If necessary — 
Appeal against order for delivery without suit— 
Two alone out of three appellants — Competency 

— (O. 41, R. 4, Civil P. C.). 

Section 27 (3), Proviso provides only for a dec¬ 
laration to be made in the order for reinstate¬ 
ment under S. 27 that the tenants then in pos¬ 
session are declared to be sub tenants entitled to 


remain in possession for 3 years. Such sub-ten¬ 
ants are under a liability to ejectment thereafter. 
The law does not provide for an order of eject¬ 
ment to he made at the end of the period. Sec¬ 
tion 175 (b) of the Tenancy Act governs also the 
case of sub-tenants so declared. They can be 
ejected only by a suit. 

The appeal by two only of the three enures to 
the benefit of the third also if it succeeded. The 
other is not prejudicially affected. The case is 
covered bv O. 41. R. 4. Civil P. C. 1952 All LJ 
(Rev) 261: 1952 All WR (Rev) 198: 1952 RD 350. 

-S. 27 (3), Proviso — Order for reinstatement 

— Trespasser in possession of land, even though 
he had acquired hereditary right under S. 180 (2), 
U. P. Tenancy Act, is not saved from ejection. 
1952 RD (BR) 364: 1952 All LJ (Rev) 257. 

-S. 27 (3), Proviso — ‘‘Any other person in 

possession” — Meaning of. 

Includes a trespasser who has or has not 
acquired the rights of a hereditary tenant as well 
as any other person, tenant or land holder. 1952 
AH LJ (Rev) 257: 1962 RD 354: 1952 All AYR 
(Rev) 242. 

-S. 27 — Right of co-tenant lo reinstatement 

in entire holding when others do not claim re¬ 
instatement. 

A co-tenant has got no separate interest in 
any portion of the joint holding until the parti¬ 
tion of the holding. His rights or interests ex¬ 
tend to every part of the land comprised in the 
bolding and when he is reinstated he is entitl¬ 
ed lo reinstatement in the entire holding even 
though the other co-tenants may not claim re- 
instalment. 1952 RD (BR) 377: 1952 All WR 
(Rev) 230: 1952 All LJ (Rev) 246. 

-S. 27 — Reinstatement — One of the co- 

tenants ejected — Application by — Right to 
reinstatement of the whole of the holding Re¬ 
peal of the Act before application in revision — 
Competent. 1952 All LJ (Rev) 246: 1952 All WR 
(Rev) 230: 1952 RD 377. 

-S. 27 (3), Proviso — Period of sub-tenancy 

— Dale of commencement. 

The period of three years’ sub tenancy for 
the purposes of the proviso to sub-section has 
to be counted from the date when that tenancy 
is declared for the first lime and not from the 
subsequent date when the declaration is con¬ 
firmed. 1952 RD (BR) 354: 1952 AU LJ (Rev) 
244. 

-S. 27 (3), Proviso — Ex parte order against 

land holders for reinstatement — B and C sub¬ 
sequently ndmited tenants claiming right to re¬ 
tain possession lor 3 years — Ex parte order 
set aside in appeal — B and C withdrawing 
their claim — Proceeding under S. 27 afresh — 
Declaration that B and C arc sub-tenants 
Liable to be set aside. 1952 All LJ (Rev) 241: 
1952 RD 294. 


-S. 27 (3), proviso — Original tenants evict- 

•d — Land settled on a relation of the Zamindar 

— Actual occupiers, not relations or servants 
burning to be sub-tenants of the relation 
[heir status — Reinstatement of original tenants 

— Occupiers not liable to be ejected for three 
rears of declaration of their sub-tenancy rign s. 
1952 RD 236: 1952 ALJ (Rev) 182. 

- S. 27 (3), proviso — Tenant evicted under 

5. 171, Tenancy Act — Validity — Onus _. 

renant continuing In possession after delivery 
surrendering possession in the course of 
•onsequent criminal proceeding — Effect 
Landlord’s sons let into possession — R18J 1 10 
[he benefit of sub-tenancy — Proviso to sub-sec- 
tion (3) — Claim for Improvements — Hlgni IO 
compensation under S. 27 (4) of the Act, 
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Under Ihe proviso to S. 27 (3) ol the (Amend¬ 
ment) Act the sons of (lie landholder are not 
entitled to be declared as sub-tenants. 

In such a case the compensation lor improve¬ 
ments claimed has to be granted to Hie land¬ 
holder inasmuch as the improvements must be 
deemed under the circumstances to have been 
effected by him, the person who takes advantage 
of the proviso to sub-s. (3) of S. 27 of the Act 
must take the obligation implied bv it. 1952 ALJ 
(Rev) 171: 1952 RD 343. 

- S. 27 (3), proviso — Application for re¬ 
instatement — Order for possession on the ex¬ 
piry of 3 years — The tenant in possession to 
be sub-tenant for the said period — Ejectment 
of sub-tenant after the period — Necessity of 
proceedings under the Tenancy Act. 1952 ALJ 
(Rev) 156. 

-S. 27 — Applicant ordered to be recorded 

as sub tenant in correction of papers — Case in 
1348F — Revision of records commenced on 
1-7-40 and ended on 30-G-41 — Applicant held 
was entitled to benefit of S. 27. 1952 RD (BR) 
245 (2). 

-S. 27 (3), Proviso — Land settled with Zainin- 
dar's relation — Actual occupiers of land not 
servants of Zamindar — Occupiers must be 
deemed to be holding as tenants-in-chief direct 
from Zamindar — They are entitled to be declar- 
cd as sub-tenants nol liable to ejectment until 
after expiry of three years from date of declara- 
bon. See Tenancy Laws — U. P. Tenancy Act 
(17 of 1939), S. 29. (’52) 1952 RD (BR) 236. 

—S. 27 — Proceedings under — Applicabililv 
or Civil P. C. (1908), 0. 1 — Person admitted 

is a necessary party. 

1951 AWR (Rev) 93: 1951 RD 57. 

— S. 27 (3), Proviso — Right to retain posses- 
ston os sub-tenant — Person admitted to a part 
°f the holding alter 1st September, 1946. 

(Per Singh, J. M. II). — Where a person has 
been admitted to a part of the holding after 
1st September, 1946, he is not entitled when a 
tenant elected under S. 171 of the Tenancy Act 
pp les for re-mstatement, to retain possession as 
5 07 f?" 1 “ ndc ^ ,he Proviso to sub-s. (3) of 

nnrtv ,°[ ^ 47 • but be * s a necessary 

JJf-J and cannot be ejected without notice being 

R ' en to him. 1961 AWR (Rev) 93: 1951 RD 57 R 

10. Sub-section (4). 

— --S. 27 -- Portion of holding converted into 

granted"* T! te ? nl in SUch arca cannot be 

1952 AI| - \v» U Vd ' Tenney Act, 1939. S. 3 (10) ). 

1952 RD (BSl fi 1971 1952 A " U (Kcv) 269: 

sub^fennn 7 ! ~~ ^“Pe—Order lor reinstatement ol 
The 10 s P ec,, y renl - Ellcct. 

the forSf.? 15 a i! lomatIC ir » application and 

tenan f ?TL°n tb Wch th * renl Payable by the 
the Cou t „ Therefore the failure of 

restatement T , the ren f whilc ^dering 

to state the i er ^tag to do would be 

»952 BD ( BR) .he order. 

reinslat”en( H oml5 eie ?! ed ,enanl is cn liMed to 
188: 1862 RD 7^, r 1962 All U (Rev) 

Hddfi^ dnto~ahad! Sider ., convcrlin «. Portion of 
entitling landhollw "7 11 ls not ,m Provement” 
anev laws ^ U P t com P e " sa ‘i°n - (Ten- 
S. 3 (10) 1052 Aii V Act {17 of 1939), 

103i 1052 A11 WR 

cants' from^ ui’ ^ Ejectment of appli- 

g z “ • Sut 


holding to objector primarily for cultivation but 
also for planting trees and erecting house — 
Nazrana given to Zamindar — Trees planted 
and house built — Holding held continued to 
he ‘land’ within meaning of Section 3 (10) of 
the U. P. Tenancy Act. 1939 — Applicants held 
entitled to reinstatement under Section 27 (3) of 
Amendment Act of 1947 — No compensation to 
objectors held to be paid — Remedy of objec¬ 
tors held was by suit against zamindar for 
compensation for improvements made bv them 
— Under Section 27 (4) of Act of 1947 compen¬ 
sation has to be paid only to zamindar for im¬ 
provements made by him. (Tenancy Laws — 
U. P. Tenancy Act (17 of 1939), S. 3 (10) ). 1952 
RD (BR) 198: 1952 All LJ (Rev) 102. 

11. Sub-section (5). 

*-S. 27 (5) — ‘Existing on the dote ol hla 

ejectment’ — Construction ol. 

In order to make sub-section (5) of Section 27 
of Die Act effective, the expression 'existing on 
the date of his ejectment’ should he understood 
in the sense of ‘existing immediately before the 
date of his ejectment’. Kcdar Nath v. Jamuna, 
1964 All WR (HC) 219: 1964 All LJ 442: ILR 

(1964>i)2 ^AB^398: AIR 1965 All 116 (119) (Pt C) 

~S. 27 (c) and (5) •— Entry in a record 
revised under Chap. 4, (UP) LR Act — Mean- 
’u" t — Einal entry after action and S. 54 ol 
Ihc L. R. Act — Revival of rights under Cl. (v) 
Rights existing at the time of evidence only 
are revived. 1952 All LJ (Rev) 322. 

: S ; 27 T Application by one out of several 

tenants evicted — Maintainable — Tenant ad- 
milted after Act — Not impleaded — Effect — 

Dismissal of appeal against landholder _ Not 

improper. 1952 ALJ (Rev) 312. 

7 ,?• 27 ~ Application for reinstatement — 
Applicant one out of several tenants evicted — 
Two of the defendants minors — Guardian ap¬ 
pointed bevond the period of limitation- Main- 
Inmable. 1052 All LJ (Rev) 293. 

TiTZTP* JV 3 > 7” 0rder of e i ec, ment against 
[him Ann” 8 ? 1 Appeal by only two of 
R 4 rivil p ea r lcW ^ Was COVered b -V O* 41, 

p.' C. (iS*,? r l C 952' P RD n, -,BR) 

1952 All WR (Rev) 198: 1952 MU ‘(Ret) S 

linn hv 27 .r Scope and appllcabfflly — Appllea- 

nf^iv b ' Y » the . be r oI an c J ec *ed tenant — Death 
ol the tenant prior to Act 10 o! 1947. “ 

AeI!'’ WB2 RB*MR, 5 * 19 $ 

encc S- .o 2 Bo7rd A by iC Sti„ U n n a d i er r 1 27 • ~ R <*>- 

One of opposite p A ri?e s dline if‘, 0ner “ 

substituted within time — p2!5 . I i ei , rs 1101 
fore Additional Cominissionor ,ml ,aken be ’ 

filed against his reco^Stion 
he effect that applicant h! II 7 “ Affid »vit to 
ledge of party’s death — OM?°r PnJ \!°i Us know ’ 
he overruled — (Civil P C° b /lQnft°i n A hfi i should 
- (Limitation Act ( 9081 22 ' R - 3) 

U_(Rev) 142: 1952 RD* (BR) 2#j? 1952 « 

ciected 2 i MahfflabU n _ b Dlsi!’n i n ° f ,en » n ' 

SsTaU 6 (S) ^,r in,ed <*“'"«» ft 

"" or U tei^r wh 7 , t 
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possessed at the time of his ejectment. 1951 All 
WR (Rev) 134: 1951 RD (Rev) 106 (107). 

-S. 27 — Ejected person — Heirs and suc¬ 
cessors are included. 1951 RD 112 (113): 1951 
All WR (Rev) 122. 

-S. 27 — Right lo reinstatement under — 

Heir of ejected tenant. 

In the face of the provisions of Section 3 (1) 
of the Tenancy Act, the heir of the ejected ten¬ 
ant is also entitled to reinstatement under Sec¬ 
tion 27 of Act 10 of 1947. 1951 AWR (Rev) 93: 
1951 RD 57. 

12. Sub-section (6). 

-S. 27 (6) — Order on application under — 

Revision under Section 275 of the U. P. Tenancy 
Act, 1939 — Board is competent to entertain. 
See Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 275. AIR 1952 All 829 (DB). 

-S. 27 (6) — ‘‘Final" — Meaning — If shuts 

out the rcvlslonal Jurisdiction of the Board. 

The word “final” in an enactment can only 
mean “not subject to appeal" and the use of 
that word by the Legislature would not shut out 
the revisional jurisdiction and hence from the 
use of the word ‘‘final” in Section 27 (6) of tho 
U. P. Tenancy (Amendment) Act, it cannot be 
said that the revisional jurisdiction of the Board is 
ousted. 1952 ALJ 196: 1952 AWR (HC) 235: 

ILR (1953) 2 All 866: AIR 1952 All 829 (830, 
831) (Prs 4, 6, 7) (DB). 

- S. 27 — Order passed in appeal in proceed¬ 
ings under Section 27 — Revision against, under 
Section 275 U. P. Tenancy Act lies. See Tenancy 
Laws — U. P. Tenancy Act (17 of 1939), Sec¬ 
tion 275. 1952 All LJ (Rev) 282. 

- S. 27 — Application for reinstatement — 

Dismissal for default — Application for restora¬ 
tion of the petition under Section 27 — Dis¬ 
missal of — Appeal — S. 5, Limitation Act 
— Condonation. 

An application for reinstatement under Sec¬ 
tion 27 of the Act 10 of 1947 was dismissed for 
default and the petition under O. 9, R. 9 was 
dismissed. In an appeal to the Collector the 
original application was ordered to be restored. 
The reference to the Board for restoration of 
order of the trial Court was made by the Addi¬ 
tional Commissioner in revision. 

Held: The applicant did not even claim the 
benefit of the Section 5 of the Limitation Act; 
the Collector has not used his discretion in a 
judicial manner in condoning the delay in fil¬ 
ing the petition for restoration without suffi¬ 
cient cause being shown to extend the period 
under Section 5 and passing the order for 
restoration in the exercise of his inherent 
powers. 

(Obiter.) No appeal is provided against the 
order of dismissal of an application under O. 9, 
Rule 9 to restore an application under S. 27 for 
reinstatement and hence only a revision to the 
Board lies. 1952 RD 340: 1952 ALJ (Rev) 175. 

-S. 27 — Order — Appeal lo wrong Court — 

Effect. 

An appeal against an order passed under Sec¬ 
tion 27 of the U. P. Tenancy (Amendment) Act, 
1947, lies to the Collector, and where the ap¬ 
peal is filed before the Additional Commissioner 
there is no appeal at all and the first Court s 
order becomes final. 1952 ALJ (Rev) 78: 1952 
RD 130: 1952 AWR (Rev) 168. 

- S. 27 — Application for reinstatement under 

Section 27 — Dismissal for default — Applica¬ 
tion restored — Appeal against order of restora. 
lion dismissed — Revision — Since filing of 
revision application under Section 27 disposed 


of on merits — Revision becomes infructuous 
1952 All LJ (Rev) 30: 1952 All WR (Rev) 243: 
1952 RD (BR) 365. 

-S. 27 — Proceedings under — Revision lies 

1951 RD 198: 1951 All WR (Rev) 187. 

-S. 27 — Appeal against order on applica¬ 
tion under Section 27 — One of subsequently 
admitted tenant not joined — Omission held 
not fatal. Sec Civil P. C. (1908), O. 41, R. 4. 

(T>2) 1952 RD (BR) 93: 1952 All WR (Rev) 117, 

13. Limitation. 


-S. 27 — Period of limitation — S. 14, Limi¬ 
tation Act — If applicable. 

Held: Section 29 (2) of the Limitation Act 
provides that Section 14 is applicable to a suit 
or application under a special or local law un¬ 
less excluded by it. 

The allegations as to the duration of pendency 
of the prior proceedings not having been denied 
must be deemed to be admitted under O. 8, 
R. 5, C. P. Code. 

Section 14 is applicable to this case as there 
is no exclusion of its applicability in the Ten¬ 
ancy Act or in the Amendment Act. It is im¬ 
material whether the original application is re¬ 
presented or having been dismissed a fresh peti¬ 
tion is filed provided the other conditions for 
applicability, good faith, etc., arc satisfied. 1952 
AWR (Rev) 150: 1952 ALJ (Rev) 195: 1952 RD 
336. 

-S. 27 — Application under — Correction of 

mistake. 

Where an application under Section 27 of the 
U. P. Tenancy (Amendment) Act has actually 
been filed within the period of six months, any 
bona fide mistake in the description of the land 
can be corrected subsequently even after the 
expiry of the six months’ period. 1952 ALJ 
(Rev) 90: 1952 RD 112. 


-S. 27 — Application under, within time — 

Correction of bona fide mistakes thereafter — 
Permissibility. 

If an application under Section 27 of the 

U. P. Tenancy (Amendment) Act is made in 
time (i.e.) within six months, then any bona 
fide mistakes therein can be corrected even 
after the expiry of the period of six m0, }JhS- 

1949 RD 412, Foil. 1952 AWR (Rev) 30: 1952 

RD 52: 1952 AU (Rev) 25). 

-S. 27 — Application under Section 27 made 

within time to S. D. O. under order of Collector 
— Application returned for presentation to pro¬ 
per court after period of limitation — Benefit 
under Section 14 Limitation Act held was avail¬ 
able as the Collector committed bona fide mis¬ 

take. See Limitation Act (1908), S. 14. 1952 RD 
(BR) 267: 1952 ALJ Rev 214. 


SECTION 28 


-S. 28 — Tenant’s rights to claim restora 


If the land had not been used for the purpose 
r which it was acquired either .within three 
ars or beyond, till the coming into force of 
e U. P. Tenancy (Amendment) Act of 1947, the 
aant is entitled to the restoration of the land. 
Die land has been so utilised, the tenant is not 
titled to restoration even if the land has sun- 
quentlv lost its character. 1952 RD (BR) 396. 
52 All WR (Rev) 265: 1952 All LJ (Rev) 288* 
—ofi __ Acquisition of land hut not utilized 
thin three years for grove — Restoration, 
lien can be had — Tenancy Laws — U. 
>nancy Act (17 of 1939), S. 54. 
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Section 28 of Act 10 of 1917, does not permit 
the restoration of land which was not utilized 
within three years of its acquisition if it has 
been utilised when the Act came into force, viz, 
June 14, 1947. If the applicant wants restora¬ 
tion on the plea that the land was not utilised 
for planting a grove within three years of its 
acquisition, then he should make an application 
for restoration under sub-section (5) of S. 54 
of the U. P. Tenancy Act 1939, within six 
months from the expiry of three years from 
the date of the order of acquisition. When he 
fails to do so he can claim restoration under 
Section 28 of Act 10 of 1947 only if the land 
was not utilised before the date of the com¬ 
mencement of the Act. 1952 All LJ (Rev) 100: 
1952 RD (BR) 158. 

-S. 28 — "Landlord” — Successor of land¬ 
lord — (Tenancy Laws — IJ. P. Tenancy Acl 
(17 of 1939), S. 3 (1)). 

■ Section 28 of the Amending Act must be inter¬ 
preted with reference to Section 3 (1) of the 
Tenancy Act. Therefore if a transferee of land 
succeeds to the same interest as the landlord 
who originally acquired it, he steps into his 
shoes and is subject to the same liabilities as 
the original acquirer. 1952 RD (BR) 126: 1952 
All WR (Rev) 79: 1952 All U (Rev) 61. 

——S. 28 — Application under — Maintain¬ 
ability — Prior application under S. 64 (5) of 
the U. P. Tenancy Act dismissed as filed out of 
Ume — Res judicata. 

The dismissal of an application under S. 54 
(5) as having been filed out of time would not 
operate as res judicata in a subsequent applica¬ 
tion under Section 28 of the U. P. Tenancy 
(Amendment) Act for restoration because the 

»w^A S - ection * ives a fresh c «™se of action. 1961 
RD 266: 1962 AWR (Rev) 76. 

~ 28 Restoration of land acquired for 

planting a grove— Grove not planted even aflcr 
Tenancy (Amendment) Act came Into force. 

Where a landholder though he has failed to 
plant a grove in the land acquired under Sec. 
uon ,64 of the U, P. Tenancy Act within 3 years 
rom the date of acquisition does so prior to 

JSiuf / 6 of th . e V' P - Tenanc y (Amendment) 

"St, * c , a eround f °r restoration 

, 28 " le U ' P - Tcnanc V < AmEnd - 
ment) Act But where no grove is planted when 

he Amendment Act came into force and the 

« to® possession of the landholder, the 

RD^srma AWB 1 Kiev) 76. rCS, ° rati ° n ' 1961 

,t, SECTION 31 

LwJJVVS Pw> vls 0 — Scope — Tenancy 
uin P * Tenaney Act U* of 1939), Sec- 

vJ 1 * ' *M II 1 

Act “^■Section 180, U. P. Tenancy 

allowed « Eanled dama « es and 

dbes not cnv S,,* 1 ? excc «table. The proviso 

nuMhcr? 1 tL • ♦ d ^ creas and orders shall be 

“Jtooduction of the qualifying 

there JZ JSS i . cic i; tincnt seem to indicate that 

!° toe a general quashing of the 

the 1939 Aci ? 8SSed under Section 180 of 

Sd ordi A ° nlv a quashing of the deefees 

1058, AR WR (HC) 854.^ r * laled '° eiec,men & 

inenftrespasser for eject- 
*i lU "— Section 180 amended 
i. triable by revenue Court —- 
3SSS. 180 - Return oT 
KJK 5 ll°ii rpve , nue c °urt — Power of High 

T 0 ppeal todicated. Sec Tenancy 
wiu. Pu.,T^nancy. Act (17 of , 1939), Sec- 


lion 180 (as amended by U. P. Act 10 of 1947). 
AIR 1957 All 257 (DB). 

•-S. 31 — Change of forum — Decree 

passed by Civil Court — Amending Act chang¬ 
ing forum subsequently directing pendency of 
appeal — Decree is not affected. Sobha Nath 
v. Ram Baran, 1954 All WR (HC) 392: 1964 All 
LJ 265: ILR (1955) 1 All 113: AIR 1964 All 493 
(494, 495) (Pt A) (Prs 6 lo 9) (FB). 

-S. 31 — “Pending under the said Acl" — 

Suit filed In Civil Court. 

Provisions of Section 31 apply not only in the 
case of appeals and revisions but also to pro¬ 
ceedings in suits. Where the suit had been pro¬ 
perly filed in the court of Munsif it could not 
be a suit pending under the U. P. Tenancy Act 
which would necessarily have had to have been 
filed in a revenue Court. It is therefore not 
affected by the provisions of Section 31 and the 
jurisdiction of the civil Court remained un¬ 
affected. The effect of the amending Act was 
not to divest the civil Court of the jurisdiction 
which it admittedly had in a case prior to the 
coming into operation of that Act. 1952 All WR 
(HC) 166: 1952 AU LJ 87: AIR 1653 All 219 
(220) (Prs 3, 4). 

[Overruled in AIR 1957 AU 257.] 

-S. 31, Proviso (4) — Persons recorded as 

occupants in the revision of records of 1346-F 
— Not lo be ejected. 

The effect of the proviso (4) to Section 31 of 
the U. P. Tenancy (Amendment) Act is that 
persons recorded as "occupants” in the revision 
of records are not to be ejected as occupying 
the lands without the permission of the land or 
as trespassers. 1952 All LJ (Rev) 286. 

S. 31, Proviso (4) — Scope — Appellant In 
a pending proceeding entitled to the benefits — 
“Occupant”, meaning of — Proper order In ap¬ 
peal. r 

Held: The word "occupant" used in Proviso 4 
to Section 31 of the (Amendment) Act 1947, 
includes trespasser” also in view of Paras 121 

a ? d 124 1 ,0 ‘ A L of th e Land Records Manual 
showing that the occupiers of land without title 
are also to be recorded in khatauni under Sec- 
Jffj® 82 . * e ' of * he Land Revenue Act. 1948 RD 

uCI. 

The proper order in a pending appeal where 
the appellants are entitled to the benefits of 
proviso 4 to Section 31 of the Tenancy (Amend- 

A m J s K n ? 1 to dismiss the appeals as ori- 

!hc l chan«e°Tn ^0? Ve" S 

-S. 31, Proviso 1 — Decree in ejectment nro. 
Tell bC a ?F“ bl H Saa e TenaScr Laws ^ en u me p 

nTS u m (RevTT 8 1 9 . Act 110 of 1947 »- s: «: 

—5. 31, Proviso 4 - Applicability. 

Secfons 48, 53 54 and 55 of Chapter 4 of 
iho U. P. Land Revenue Acl toaix ^ * 01 

Of 1901), would show that the "ifS 6 , Act (3 
pared during the revision of record wm h. T' 
a year which shall he reckon.,? .. 1,1 bo , for 

khatauni of that ^ 
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son lo take the bencht of proviso 4 In S. 31 of 
Act 10 ol 1947. 1952 All WR (Rev) 43. 

S. 31 (1)—‘Occupant' — It includes a tres¬ 
passer and a khudkasht holder. See Tenancy 
Laws — U. I’. Tenancy (Amendment) Act (10 
of 1947), S. 27 (1) (e). 1952 RD (BR) 262: 1952 
All LJ (Rev) 238: 1952 All WR (Rev) 208. 

-S. 31 — Scope. 

Section 31 of Act 10 of 1947 cannot revive a 
right which did not exist when the plaintiff 
was dispossessed or when he brought the suit, 
under Section 183, U. P. Tenancy Act. 1952 RD 
(BR) 124. 

-S. 31 — Scope — Retrospective effect — 

Provision of section is subject to provisos — 
Decree by civil Court before coming into force 

— Forum of appeal is not affected in view of 
Proviso 5 — Appeal lies in first civil appellate 
Court. AIR 1951 All 497 (498) (Pt B) (Pr 3). 

-S. 31 — Retrospective effect — Suit pendlDg 

in civil Court. 

Section 31 only provides for retrospective 
effect to be given to the provisions of the Act 
in case a suit or an appeal or a revision is 
pending in any Court under the provisions of 
the U. P. Tenancy Act. 1951 All WR (HC) 199 
(DB). 

-S. 31, Proviso 4 — Occupant — Ii Includes 

mortgagees. 

The word “occupant’ used in Proviso 4 to 
Section 31 of the U. P. Tenancy (Amendment) 
Act is wide enough to include mortgagees. 1951 
All WR (Rev) 179: 1951 RD 181. 

-S. 31, Proviso 4 — Applicability — Condi¬ 
tions. 

It is only if a person was recorded ns an 
“occupant" at a settlement after the 1st day of 
January. 1938, that he could claim the benefit 
of the 4th Proviso to Section 31 of the U. P. 
Tenancy (Amendment) Act, 1940. But an entry 
in the khasra of an ordinary year is not enough. 
1951 RD 162: 1951 AWR (Rev) 154. 

——S. 31, Proviso 4 — Benefit under — Whom 
available. 

The mere fact that a person was recorded as 
an occupant on or after the first day of Janu¬ 
ary, 1938, in a record revised under Chap. 4 of 
the U. P. Land Revenue Act, 1901 or corrected 
by an officer specially appointed for the cor¬ 
rection of annual registers in any tract is suffi¬ 
cient to give him the benefit of the proviso 
irrespective of the fact whether he has or has 
not already been ejected from the holding in 
dispute. The words ‘person’ and ‘occupant’ do 
not necessarily mean a tenant. They have been 
used by the Legislature intentionally to cover the 
cases of traspassers. 1951 RD 195 (1): 1951 AU 
WR (Rev) 168. 

-S. 31, Proviso 4 — Right to the benefit of 

— Khudkasht-holder — If an “occupant — 
Continuity of possession. If necessary. 

The word “occupant" in Proviso 4 to S. 31 of 
tlifc U. P. Tenancy (Amendment) Act, 1947, is 
wide enough to include a khudkasht-holder. 
Once a person was recorded as an occupant, on 
or after 1st January. 1938, in a record revised 
under Ch. 4 of the U. P. Land Revenue Act of 
1901 or corrected by an officer specially ap¬ 
pointed for that purpose, it was immaterial whe¬ 
ther lie occupied it as a khudkasht-holder, as a 
tenant, as a mortgagee, or even a trespasser. 
1951 AWR (Rev) 185: 1951 RD 192. 

-S. 31 —Period of limitation for suit against 

person in unauthorised occupant is now two 
years — Amendment has retrospective operation. 
See Tenancy Laws — U. P. Tenancy Act (17 of 
1939). Sell. 4. Group B. Serial No. 18. 1950 AU 

U 43: AIR 1050 All 191. 


-S. 31 — If should be given effect to even 

in cases where appeal had already abated. 

There is no provision in U. P. Tenancy 
(Amendment) Act that it overrides only provi¬ 
sions of the Limitation Act or of the C. P. Code 
which have been made applicable to the U. P. 
Tenancy Act. Hence, if an appeal has abated, 
the abatement cannot be set aside simply to 
enable a tenant to take advantage of any bene¬ 
fits accruing to him under the Amendment Act. 
The provisions of Section 31 of the Act cannot 
be given effect to against an abatement under 
the law as provided by the C. P. Code. 1950 
RD 184. 


-S. 31 — Applicability — Appeals. 

Appeals, as arc contemplated in the latter 
part of Section 31 are appeals which arose out 
of the proceedings or suits pending on the date 
of the commencement of the amending Act; 
and not appeals arising out of suits subsequent¬ 
ly instituted. 1950 All WR (Rev) 77: 1950 RD 

172. 

-S. 31 — Applicability. 

Section 31 of the U. P. Tenancy (Amend¬ 
ment) Act of 1947 would apply only to cases of 
pending suits, appeals or revisions and not to 
suits already disposed of and decided. 1950 RD 
122: 1951 AWR (Rev) 3. 


SECTION 32 

•-S. 32 — U. P. Tenancy Act (17 of 1939), 

S. 180 — Suit under — Alteration in period ot 
limitation made by Section 32 of Amending Act, 
1947, governs suit instituted but pending at 
time when Act came into force — New rule can 
he applied to suits reaching stage of appeal. See 
Tenancy Laws — U. P. Tenancy Act (17 ot 
1939), S. 180. AIR 1951 All 485 (FB). 

—U. P. URBAN AREAS ZAMINDARI ABOLI¬ 
TION ACT (9 of 1957) 

SECTION 10 

-S. 10 — Contract for sale of plots — Vest¬ 
ing of plots in Government — Specific perform¬ 
ance of contract not possible. See Contract Acl 
(1872). S. 56. 1965 AH WR (HC) 129: 1965 All 
LJ 446: AIR 1966 All 185. 

—U. P. URBAN AREAS ZAMINDARI ABOLI¬ 
TION RULES (1957) 

RULE 38 

-R. 38 — Contract becoming impossible ol 

performance — Rule not applicable. See Con¬ 
tract Act (1872), S. 56. 1965 AH WR (HC) 129: 
1965 All LJ 446: AIR 1966 All 185. 


RULE 39 

-R. 39 — Contract becoming impossible ol 

performance — Rule not applicable. See Con¬ 
tract Act (1872), Sec. 56. AIR 1966 All 185. 

—U. P. ZAMINDARI ABOLITION AND LAND 
REFORMS ACT (1 of 1961) 

PREAMBLE 


—Pre. — Constitution of India, Art. 31 (2) 
Acquisition of proprietary- rights apart front 
j — State can acquire proprietary righ s m 
j and leave bhumidari right with the lann- 
I. See Constitution of India, Art. 31 (2). AI 
2 SC 252. 

■Pre. — Constitution of India, Art. 31 j* 


—rrc. — ViUiiamuuuii kjb -- - ----- f ... 

“Public purpose”, what is — Ac 9“' sl, ' on 
er \ct is for public purpose. See ConstiW 

i of India, Art. 31 (2). AIR 1952 SC 252. 

—p rc< — Constitution of India, Art. 31 ( I 
Bill introduced — Assembly prorogued on 
January 1950 - Bill is still Pending 

s not lapse — Coming in of c " n .jJ ,tU u p i ( i 
inwhile on 26th January 1950 — Bill he 
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wus pending when Constitulion came into force 
— Re-introduction of Bil! afterwards docs not 
mean introduction of new bill — Article 31 (4) 
applies: Per Mahajan J. — Sec Constitution of 
India, Art. 31 (4). AIR 1952 SC 252. 


§-Pre. — Act cannot be challenged on 

ground of lack of public purpose and provision 
for compensation — (Constitution of India, Arti¬ 
cle 31 (2) and (4) 1. State of Bihar v. Kameshwar 
Singh. 1952 SCJ 354: 05 Mad LW 527: 1952 SCR 
889: 1953 SCA 53: ILR 31 Pat 505: AIR 1952 SC 
252 ((203, 205, 310) (Pt X) (Prs 11, 18, 205). 

•-Pre. — Provisions as to compensation arc 

not illusory — (Constitulion of India, List III, 
Entry 42). 

(Per Mahajan J.): Though the principles of 
payment of compensation stated in the Act do 
not give anything like an equivalent or ‘quid pro 
quo’ for the properly acquired and provide only 
for pavment of what is euphemistically describ¬ 
ed in the resolution of the U. P. Legislature as 
“equitable compensation”, the conclusion cannot 
be drawn that Ihe provisions as to compensation 
in the Act arc illusory. State of Bihar v. Kamesh¬ 
war Singh, 1952 SCJ 354: 65 Mad LW 527: 1952 
SCR 889: 1953 SCA 53: ILR 31 Pat 565: AIR 
1952 SC 252 (310) (Pi Z) (Prs 203, 204). 


•:-Pre — Actual amount of compensation to 

be determined by Compensation Officer — Pro- 
vision for appeal against the adjudication — It 
cannot be said that State is a judge in its own 
cause — It is an Act of Legislature and within 
its competence — No challenge can be made 
against validity of Act on this ground — Per 
Mahajan J. — (Constitution of India, Art. 245). 
State of Bihar v. Kameshwar Singh, 1962 SCJ 
354: 65 Mad LW 527: 1952 SCR 889: 1953 SCA 
53: ILR 31 Pat 565: AIR 1952 SC 252 (310) 
(Pt Zb) (Pr 200). 1 


•~7 Pre * — Hereditary rights in land grante 
to taluqdars affected — Act is not void on thr 
ground — (Constitution of India. Art. 245 
oil 16 «P ihar v - Kameshwar Singh. 1952 Sd 
3345 93 Mad LW 527: 1952 SCR 889: 1953 SC 

Ze) 218) Pal 585: AIR 1052 SC 252 * 312 ^ 

9. 7 Pr «-, — Acquisition of property dedicate 

„/ l ? b,c P ur P 0ses for Public purposes - 
(Constitution of India, Art. 31 (2)). 

(Per Mahajan J.) — A charity created by 
private individual is not immune from th 
powe , r ,. to compulsorily acquire tha 
?nv P i£ lV * £ r publ . ,c purp oses. H is incorrect 
I*?'™ , !he ,™ stin « of these Properties in 

wav JES? r £ c p ™ v . isions of the Act in m 
®. v • affcc,s ‘he charity adversely because t 

fro l m m iK 0mC ,hal thc mstitutions are derivii 

cmminncti Pr ° Per ,eS j has bccn ma(Je the basis 
compensatmn awarded to them. State of Bih 

427 -flRM^ ar T 1952 SCJ 364: 19 52 St 
M^ ILR A 952 SCR m: 1953 S( 

a" (Pr 214) 5: AIR 1952 SC 252 < 31 

foritfnrf' i7,l^ eliRi0US Endowments Act do 

"f£* M a a C n q d U Das 0n jJ 0f Z'Z 

Biha r E v n tr C | IS Ac t 120 of 1883 '- Slate" 
IW LW 52> CS , h 0 S,” r ‘»S2 SCJ 354: < 

SIPnl MS. atP^L SCR 880: >953 SCA 63: IL 

(P*21V233)! R 196 SC 262 (313 ’ 3l6) (P| * 

co^uentiaT ' Ac ,L™ i ‘> - Noliflcallon , 
i n i ® nature issued bv executive nnd 

m: Tm ‘K C R 2 1 2 9! s ( c 2 A h) B K « '■ 


-p re . _ Right to be adhivasi created by 

U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951) — Right not claimed in prior 
suit — Issue as to cannot be raised in subsequent 
suit. See Civil P. C. (1908), S. 11, Expl. 1965 All 
WR (HC) 348: 1965 All U 714. 

-Pre. — Administration of Evacuee Property 

Act (I960), Section 7 — Custodian declaring sir 
rights as evacuee properly after coming in force 
of U. P. Act (1951) — Declaration cannot bo 
interpreted to include declaration that bhumi- 
dari rights were also evacuee property as bhumi- 
dari rights were not comprised in sir right. 1964 
All LJ 696. 

-Pre. — Agreement to rc-scll Zamindari land 

sold — Refusal on demand to re-sell — Breach 
of contract is complete — Subsequent passing 
of U. P. Zamindari Abolition and Land Reforms 
Act. 1950 (1 of 1951) — Subsequent Act does 
not affect thc breach of contract. See Contract 
Act (1872), S. 55. AIR 1963 AH 201. 


-Pre. — Validity — Section 2 of thc Act is 

valid enactment — Notifications extending ccr 
lain provisions to Rampur State are valid. AIR 
1955 NUC (All) 3534. 

-Pre. — Effect of on thc rights of landlords 

— Landlords lose all rights with respect to 
uncultivated land under U. P. Act 5 of 1948 —- 
(Tenancy Laws — U. P. Land Utilisation Act (5 
of 1948), S. 3). AIR 1955 NUC (All) 2720 (DB). 

-Pre. — Act has not ceased to be operative 

when provisional legislature which passed it was 
dissolved. 1962 RD (HC) 340: 1952 AH WR (HC) 
599: 1952 All LJ 677: AIR 1963 AH 92 (03 to 

95) (Pt A) (Prs 0, 8, 17) (DB). 


-Pre. — Compensation. 

Thc question whether the acquisition under 
the U. P. Act 1 of 1951, was or was not for n 
public purpose was agitated both before the 
High Court and the Supreme Court. Both the 
Courts held that there was a public purpose 
behind the Act. Further both thc Courts held 
that it was within the competence of the legis¬ 
lature to fix ihe amount of compensation or 
specify the principles on which and the ,, man¬ 
ner in which, the compensation is to be deter¬ 
mined and given. The question whether the 
principles underlying compensation in thc Act 
could be different, having regard to the provi- 
sions of Article 14 of the Constitution, from 

1 ° bC . fo i ,n( ? i n the Land Acquisition Act 
™ u,d ™>sed before the Supreme Court or 
the Full Bench of this Court. It cannot be 
allowed to be reagitated again 1052 Rn fHn 

*Bi iSS tn oo VI ? (HC) W: »»AMU«7r 

?DB). 1953 A 92 ° 4 ’ * Prs 9 » 15 < 18) 


X ■ Ci 


_ “ — ADsencr of payment of 

i;h. Co 7 ns,lln,lon 01 

E.Urv P '4o , °of L ui S t‘l U [„ C C ° Uld c,,!,ct under 

iZr d ' hat ^ compensation r sh P an^'be ZT'Z 

So the°U?'p' Act 'l hC o7 to! 1 , 1 be n0 c0, »P°n«alIM,. 

violation of Art. 31 of the There is 

1*52 A1I LJ 52: AIR ml aM' K of !ndin - 

( p r fi) (DB). 952 Ml 88 (*») ( p t 0) 

with' the Land 01 AcouisiUon (1 A b SiSF inconsistent 

AIR 1952 All 88 A ^ (P. n i) A ('pr }?f ( $,.H 
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•Preamble — Proceedings pending on 1-7-1952 

— Proceedings should be decided in accordance 
with provisions of U. P. Tenancy Act — (Ten¬ 
ancy Laws — U. P. Tenancy Act (17 of 1939). 
Preamble). 1052 RD (BR) 400: 1952 All WR (Rev) 
240: 1952 All LJ (Rev) 279. 

®-Pre. — If a valid piece of legislation. 

The Zamindari Abolition and Land Reforms Act 
does not contravene any provision of the Con¬ 
stitution and is not invalid on that ground and 
is a piece of legislation within the powers of the 
State Legislature. Survapal Singh v. Government 
of Uttar Pradesh. 1951 All WR (HC) 317: ILR 
(1952) 2 All 46: 1951 All LJ 365: AIR 1951 All 
674 (699) (PI A) (Pr 136) (FB). 

SECTION 1 

■- S. 1 — Act is only retrospective — Powers 

and duties of Court — Subsequent legislation — 
Effect of — Suit under S. 63, U. P. Tenancy Act 

— Passing of U. P. Act 1 of 1951 has no effect. 
See Specific Relief Act (1877), S. 42. AIR 1957 
All 719 (DB). 

“—S. 1 — Applicability — Act which abolishes 
right of pre-emption not extended to Kumeon — 
Suit for pre-emption of properly within jurisdic¬ 
tion of Court at Garhwal not bit by S. 336. See 
Tenancy Laws—U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951). S. 336. AIR 1955 
NUC (All) 158. 

-S. 1 — Validity of Act — Absence of provi¬ 
sion for compensation — Effect — Constitution of 
India, Art. 246, List II, Entry 36, List 3, Entry 42 

— 'Subject to Provisions of Entry 42’ — Meaning. 

The words 'subject to the provisions of entry 42 
of List 3’ in Entry 36 of List 2 do not by them¬ 
selves mean that the State Legislature cannot 
legislate with respect to the acquisition of pro¬ 
perty unless there is a public purpose and only 
on payment of compensation. 

U. P. Act of 1951. cannot, therefore, be questioned 
on the ground that no payment of compensation 
is provided in it. 1940 FCR 110, Ref. 1952 All LJ 
62: AIR 1952 All 88 (89) (PI A) (Pr 4) (DB). 

-S. 1 — Validity of Act — Acquisition, whe¬ 
ther of entire rights — Constitution of India, Arti¬ 
cle 31. 

Under the Act all the proprietary rights of the 
intermediaries have been acquired. No doubt Sir 
and Khudkasht lands have been allowed to be re¬ 
tained by them in their capacity as Bhumidhars 
but it is a new tenure created by the Act and 
the Bhumidhars are not proprietors. The pro¬ 
prietary rights under the Act vest in the State. 
It cannot, therefore, be said that the entire pro¬ 
prietary rights of the intermediaries have not been 
acquired under the Act, and as such it is invalid 
as Art. 31 of the Constitution authorises an 
acquisition of onlv the entirety of the rights in 
anv property. 1952 All LJ 52: AIR 1952 All 88 

(89) (Pt G) (Pr 9) (DB). 

- S. 1 — Act is not confiscatory — Even as¬ 
suming that it was so, provisions are protected bv 
Art. 31 (4) of the Constitution. 1951 All LJ 345 
(FB), Foil. 1952 All LJ 52: AIR 1952 All 88 (90) 
(Pt H) (Pr 10) (DB). 

-S. 1 — Validity of Act — Repugnancy with 

Land Acquisition Act, 1894 — Constitution of 
India. Art. 254 (2). 

As the U. P. Act 1 of 1951 was reserved for the 
consideration of the President and has received 
his assent under Art. 254 (2), the Act is not in¬ 
valid on the ground of its repugnancy with the 
Land Acquisition Act and so far as the State of 
Uttar Pradesh is concerned, the provisions of the 
Act prevail over the provisions of the Land 
Acquisition Act. 1952 All LJ 52: AIR 1952 All 88 

(90) (Pt I) (Pr 11) (DB). 


-S. 1 — Act is for public purpose. 1952 All 

LJ 52: AIR 1952 All 88 (90) (Pt J) (P r 13) (DB) 

:-S. 1 — Validity of Act — Bill whether pend¬ 

ing on 26-1-1950 — Constitution of India, Arti¬ 
cles 382, 389. 

The old legislature in the State of Uttar Pradesh 
continued to function on the 26th January 1950 
under Art. 382 of the Constitution and the Bill! 
which ultimately was enacted as the impugned 
Act and which was pending before the 26th Janu 
ary 1950 was continued by virtue of Art. 389 in 
the new legislature when it came into existence 
sometime in May 1950. It cannot, therefore, be 
said that the Bill which ultimately was enacted 
ns the Zamindari Abolition Act was not pending 
on the date of the commencement of the Con¬ 
stitution and hence the Act is not valid. 1952 
All LJ 52: AIR 1952 All 88 (90) (Pt K) (Pr 15) 
(DB). 

SECTION 2 

G -y—1S. 2 — Constitution of India, Art. 363 — 
Zamindars not parties to agreement between ac¬ 
ceding State and Dominion Government cannot 
relv upon provisions of agreement and attack ex¬ 
tension of U. P. Act 1 of 1951 to acceding State 

— Notification attacked on ground that it chang¬ 
ed the definition of “Estate" in Act — In view 
of amendment of Act bv Act 14 of 1958. the con¬ 
tention held fell — Power to extend Act to new 
areas was not excessive delegation of legislative 
power — Amendment Act docs not save pending 
actions. Sec Constitution of India, Art. 363. AIR 
1959 SC 909. 

-Ss. 2 and 4—Repeal of U. P. Land Revenue 

Act, extent of — It is to the extent mentioned in 
Cl. 3, List 2 of Schedule appended to Act (1 of 
1951). See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), Sec¬ 
tion 339. 1959 All U 789: 1959 All WR (IIC) 

644. 

-S. 2 — Constitution of India, Art. 245—Dele¬ 
gated legislation — Notifications under Section 2, 
Nos. 3168 and 3169 are not ultra vires. Sec Con¬ 
stitution of India, Art. 245. AIR 1955 All 654 
(DB). 

-S. 2 — Constitution of India, Art. 14 - 

Estate abolition legislation — Territorial discri¬ 
mination — Applicability' of U. P., Act 1 of 1951, 
with modification to erstwhile Benaras State bv 
notification — Notification offends Art. 14 — 
Notification quashed — Result of applying S. 10 
of Act with modification, indicated. Sec Con¬ 
stitution of India, Art. 14. AIR 1955 All 546. 

SECTION 3 

-S. 3 — U. P. Zamindari Abolition and Land 

Reforms Rules (1952), R. 115-D — ‘Collector — 
Meaning of the expression—Tahsildar. on whom 
powers of an Assistant Collector of the first class 
could be conferred under S. 224 of the U. P- 
Land Revenue Act (1901) as amended bv U. P. 
Acts 37 of 1958 and 10 of 1961, would be col¬ 
lector” within the meaning of S. 3. 1965 AH WH 
466: 1965 All LJ 837: ILR (1965) 2 AH 845. 1 

I*' 

-S. 3 (14) — 'Land' — Meaning of — Plot oj 

land with mosque and houses on portion of it 

— Petitioner claiming himself to be sirdar of plot 
and further claiming to have acquired bhumidhari 
rights in respect of the plot — Held, plot was 
‘Land’ within meaning of Act as Petitioner couio 
neither be sirdar nor could he acquire bhumioliar 
rights unless the plot was 'Land'. 1965 AH LJ 
502: 1965 AH WR (HC) 458: ILR (1965) 2 AH 777. 

_Ss. 3 (8) and 4 — Muhammadan Law -y 

Wakf—Graveyard — Presumption — Muslim resi¬ 
dents of village burying dead bodies in plot 
Right recognised by defendants even after passing 
of Act — Presumption is that plot was dedicate 
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TENANCY LAWS - U. I*. Z. A. & L. R. ACT (1951), S. 4 


-S. 4 — Unit of acquisition is Mahal — Minus 

assets cannot be adjusted against compensation 
payable in respect of other estate of same per¬ 
son — (Constitution of India. Art. 31). 1961 All 
LJ 126: 1961 All WK (HC) 154: ILR (1959) 2 
All 671. 

-S. 4 — Right to ferry — Does not vest in 

State. 19C0 All LJ 863. 

®-Ss. 4, 6. 9, 18 — Effect of — Mortgage of 

village by Zamindar before Act — Vesting of 
estate in State bv virtue of notification under Sec¬ 
tion 4 — Bhumidari rights remaining in Zamindar 
continue to be subject to mortgage — (T. P. Act 
(1882), S. 73). Rana Sheo Amber Singh v. Allah¬ 
abad Bank, ILR (1959) 1 All 360: 1959 All LJ 
229: 1959 All WR (SC) 239: AIR 1959 All 179 
(182 to 184) (PI A) (Prs 13 to 15, 19, 21, 22) 
(SB). 

[Reversed in AIR 1961 SC 1790.] 


- Ss. 4, 2, Sch„ List 2, Colmn. 3. Item 23 — Re¬ 
peal of U. P. Land Revenue Act 1901—Repeal is 
to the extent mentioned in Col. 3. List 2 of Sche¬ 
dule. Sec Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
S. 339. 1959 All LJ 789. 

-Ss. 4 and 6 — Taking over ferry unconnected 

with estate — Right of ferry owner — (Northern 
India Ferries Act (1878), Ss. 4 and 5) — (Con¬ 
stitution of India, Art. 226) — (Evidence Act 
(1872), S. 115) — (Civil P. C. 1908), S. 11). 

Under S. 6 of the U. P. Zamindari Abolition 
and Land Reforms Act the rights, title and in¬ 
terest of intermediaries in the estates alone vest¬ 
ed in the Government. Where a particular ferry 
is unconnected with any estate acquired under 
the Act, it will continue, despite the acquisition 
of the Zamindari under S. 4 of the Act. to belong 
to its previous owner. Sub-clause (i) of Cl. (a) 
of S. 6 will not entitle the State to claim the 
fern’. Therefore, the State cannot take over 
possession of the ferry under the provisions of 
the Act. Where the State, however, has taken 
over possession of the ferry, it is not necessary 
to restore back the possession of it to the fern- 
owner because the State in any case is entitled 
to take possession of it under S. 4 of the Nor¬ 
thern India Ferries Act. Therefore, the only right 
that the owner has in the circumstances is to 
compensation under S. 5 of that Act. The dis¬ 
missal of a prior writ field by his predecessors-in- 
title hut not on merits is no bar to the ferry 
owner’s second application for writ against the 
taking possession of the ferry and claiming his 
rights. Similarly such predecessor-in-tille taking 
a theka in respect of the ferry from the State 
after the State took possession will not estop the 
owner from asserting his right to compensation 
under the Northern India Ferries Act. 1959 AH 
LJ 310: 1959 All WR (HC) 330. 

-S. 4 — Scope — U. P. Land Reforms (Sup¬ 
plementary) Act (31 of 1952), S. 6 — Right ac¬ 
crued under decree passed before Act — If af¬ 
fected. 

Neither the original U. P. Zamindari Abolition 
and Land Reforms Act, 1950, nor its subsequent 
amendment by virtue of S. 3 of U. P. Land Re¬ 
forms (Supplementary) Act, 1952, takes away the 
right which had accrued to a person by virtue of 
a decree obtained before that date. A right which 
is accrued to a person bv a decree can only be 
taken away by specific provision in the Act, other¬ 
wise no person can be deprived of the right which 
has accrued to him bv virtue of a decree of a 
Court. 1958 All U 31: 1958 All WR (HC) 202: 
AIR 1958 All 544 (545) (Pt A) (Pr 4). 

-S. 4 (2) —Order of correction after local in¬ 
vestigation — Validity — Notice to individual party 
— Not necessary’. 1957 All LJ 188. 


-S. 4 (2) — Corrections in record of rights — 

Limitation of six months not applicable to ex¬ 
ercise of powers bv officer suo molu. Sec Con¬ 
stitution of India, Art. 226. 1957 All LJ 188. 

-S. 4 (2) — Applicability — Suo motu exer¬ 
cise of powers by officer — Limitation — Applica¬ 
tion by n party — Effect. 

The limitation placed bv S. 4 on the rights of 
persons to apply within six months does not ap¬ 
ply to the exercise of the powers bv the officer 
suo motu. What the section lays down is that any 
person cannot insist on the correction of the re. 
venue records if he approaches the officer bv an 
application presented beyond six months of the 
commencement of the Act. But that does not 
take away the right of the officer if on an enquiry 
he finds that the entry is incorrect and requires 
correction, to order correction suo motu. 1957 
All LJ 188. 

-Ss. 4. 6 (b) and 45 — Annual grant of money 

as pension — Amount calculated on basis of one- 
fourth of revenue of pargana — Refusal by Gov¬ 
ernment to pay grant — Right of pensioner to 
grant — Right held could be enforced by writ 
of mandamus — (Constitution of India. Art. 226). 
AIR 1956 AH 564 (665, 570) (Pt D) (Prs 2, 15) 
(DB). 

[Reversed in AIR 1963 SC 799.1 

-S. 4 and Sch. 3, List 1 (as amended by Act 

16 of 1953) — U. P. Agriculturists’ Relief Acl 
(27 of 1934) — Repeal of — Extent. 

The U. P. Agriculturists' Relief Act has been 
repealed only with respect to any area with re¬ 
gard to which a notification under S. 4 of the 
U. P. Zamindari Abolition and Land Reforms Act 

1951 as amended by Act 16 of 1953 may have 
been issued by the Slate Government. The U. P. 
Agriculturists' Relief Act, therefore, has not been 
repealed in its entirety and with respect to any 
area with regard to which no notification under 
S. 4 has been issued the Act still remains in force. 

1954 All WR (HC) 241: 1954 All LJ 336: AIR 

1955 NUC (All) 1695 (DB). 

-S. 4 — Notification under — Notification is 

necessary for the applicability of S. 9. See U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951). Section 9. AIR 1954 All 23. 

-S. 4 — Date of vesting. 

Long before the notification was issued the 
public knew that the date of vesting would be 
the 1st of July 1952. The proprietors were not 
taken bv surprise when the notification of the 
1st of July 1952 giving the same date as the 
date of vesting was issued. 1952 RD (HC) 340: 

1952 AH WR (HC) 599: 1952 AH U 677: AIR 

1953 AH 92 (95) (Pt D) (Pr 16) (DB). 

• -S. 4 (2) — Constitution of India, Art. 14 

— Equal protection of law's — Meaning — Sec¬ 
tion 4 (2), U. P. Act 1 of 1951 docs not contravene 
Art. 11 of Constitution. Sec Constitution of India, 
Art. 14. AIR 1951 AH 674 (FB). 

• -S. 4 (2)—If offends against Art. 14 of the 

Constitution of India. 

As the classification that may result from Sec¬ 
tion 4 (2) of the U. P. Act (1 of 1951) cannot be 
said not to rest on a reasonable basis it cannot be 
said that the sub-section offends against Art. H 
of the Constitution. Suryapal Singh v. Gm-ern- 
ment of Uttar Pradesh, ILR (1952) 2 All 46: 
1951 AH WR (HC) 317: 1951 AH LJ 365: AIR 
1951 AH 674 (690. 691) (Pt S) (Prs 83, 86, 88) 
(FB). 

SECTION 0 


—S. 6 (d) and R. 8-A — Scope — Zanun- 
Abolition — Compensation Bonds issued to 
rinediarics cannot be accepted in payment oi 
cultural income-tax — 1960 All I.J 53-, Rc\e 
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TENANCY LAWS — V. 1\ 

Section 14 (1) — Mortgagors of such plots of 
land do not acquire bhumidhari rights under 
Section 18. See Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (1 of 
1951), S. 14 (1). 1962 All WR (HC) 528: 1062 

All LJ 612. 

[Overruled in AIR 1964 All 311 (FB).] 

-Ss. 6 (g) (I), 14 (1) and 21 (1) (d) — Re¬ 
peal of U. P. Agriculturists Relief Act — Effect 

— Mortgagor’s right of redemption not affected 

— Only decree for redemption can be passed 
under the Act — Parties to approach Revenue 
Court for possession. See Tenancy Laws — 
U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 339. 1961 All LJ 273. 

-S. 6 (d) — Refusal to accept compensation 

bonds in lieu of arrears of agricultural income- 
tax is erroneous — Practice of the department 
not to accept the bonds, being one not in ac¬ 
cordance with the section and the rule, is no 
criterion for rejecting the bonds — That the 
bonds are not immediately encashable is also 
an irrelevant consideration. 1960 All WR (IIC) 
381: 1960 All LJ 532. 

[Reversed in AIR 1965 SC 1919.1 

——Ss. 6, 14 and 209 — Mortgage of Sir and 
Khudkasht plots — Right of mortgagee to con¬ 
tinue in possession after date of vesting —Suit 
for ejectment brought in 1953 — Civil Court 
has jurisdiction to entertain. 1958 ALJ 302, 
Disting. 1960 All WR (HC) 206: 1960 All LJ 

308. 

#-Ss. 6. 4, 9, 18 — Effect of — Mortgage of 

village by Zamindar before Act — Vesting of 
estate in State by virtue of notification under 
Section 4 — Bhumidari rights remaining in 
Zamindar continue to be subject to mortgage — 
(T. P. Act (1882), S. 73). See Tenancy Laws — 
U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 4. AIR 1959 All 179 (SB). 

[Reversed in AIR 1961 SC 1790.1 

-Ss. 6, 9 — Benefit of S. 9 — Trespasser’s 

right to. 

The Legislature has used wide language in 
Section 9 and it covers the case of buildings 
belonging to persons who constructed them law- 
fulv or unlawfully. 1957 All LJ 743 (2): 1957 
All WR (HC) 760: ILR (1957) 2 All 344: AIR 
1058 All 332 (333) (Pr 3) (DB). 

[Overruled in AIR 1962 All 43 (FB).l 

- Ss. 6 (a) (1) — Applicability — Right to 

operate ferry without any interest in lands — 
It is not right of intermediary. AIR 1956 All 
564, Rel. on. 1957 All LJ 276: 1957 All WR (HC) 
425: AIR 1957 All 455 (457) (Pt B) (Prs 6, 10). 

-S. 6 — Appeal in suit filed under S. 49, 

U. P. Tenancy Act. before Revenue Board — 
Death of landholder, party to suit, after vesting 
order made under Section 6, Zamindari Aboli¬ 
tion Act — Joinder of parties in appeal— Gaon 
Samaj can be impleaded as a party. See Ten¬ 
ancy Laws — U. P. Tenancy Act (17 of 1939), 
S. 49. AIR 1956 All 704 (DB). 

-Ss. 6 (b), 4 and 45 — Annual grant of 

money as pension — Amount calculated on 
basis of one-fourth of revenue of pargana — 
Refusal by Government to pay grant after com¬ 
ing into force of Act — Right of pensioner to 
grant — Right held could be enforced by writ 
of mandamus — (Constitution of India. Arti¬ 
cle 226). See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
S. 4. AIR 1956 All 564 (DB). 

[Reversed in AIR 1963 SC 799.] 

- S. 6 —r Applicability — Plot of land not 

used for agricultural purposes — Land not in 
possession of tenants but in possession of co- 


Z. A. & L. R. ACT (1951), S. 6 

sharer — Possession will be protected. AIR 1955 
NUC (All) 2741. 

: ; s - 6 — Validity — In view of declaration 

by Supreme Court in AIR 1952 SC 252 that the 
Act is not ultra vires the contention that it was 
not ultra vires’ cannot be urged — Sec¬ 
tion 6 is not ultra vires. (Constitution of India 
Art. 141). AIR 1955 NUC (All) 2696 (DB). 

-—S. 6 (1) — Rules under Act, Rr. 4 and 5 — 
‘Suit’ in Section 6 (1) includes appeal — Rule 
regarding abatement of appeal is not ultra vires 
1954 All U 364: AIR 1954 All 639 (640) (Pt A) 
(Pr 3). 

-Ss. 6 (1) and 26 (2) (b) — Rr. 4 and 6 

taking away right of appeal — Rules are validly 
framed. 

Both Section 6 (1) and Section 26 (2) (b) 

specifically confer power on the State Govern¬ 
ment to make rules providing for the stay or 
disposal of suits of a certain nature. Rules 4 
and 5 cannot be challenged on the ground that 
they take awav right of appeal conferred by 
statute. 1954 All IJ 364: AIR 1954 All 639 (640) 
(Pt C) (Pr 4). 

-S. 6 (1) — Orders under, after vesting 

order, are valid. 1954 All LJ 364: AIR 1954 All 
639 (640) (Pt D) (Pr 4). 

■-Ss. 6 and 26 — Validity — (Constitution of 

India, Art. 245). 

Under Clause (i) of Section 6 read with Sec¬ 
tion 26, the Slate Government has power lo 
prescribe the nature of suits and proceedings 
pending at the date of vesting which are to be 
stayed. Thereafter, under Section 26 the State 
Government is empowered to make rules to pro¬ 
vide for the disposal of such suits and proceed¬ 
ings as have been stayed under Clause (i) of 
Section 0. The delegation of this rule making 
power to the State Government by the l). P. 
Legislature is valid and cannot be challenged. 
1954 All WR (HC) 281: 1954 All LJ 231: AIR 

1954 All 515 (515) (Pt A) (Pr 2). 

-Ss. 6 and 26 — Rules under Rr. 4 and 6 — 

Validity. 

Rules 4 and 5 of the rules framed under the 
U. P. Zamindari Abolition and Land Reforms 
Act arc not in contravention of or beyond the 
scope of the power of making rules granted to 
the Slate Government under Sections 6 and 26 
of the Act. 1954 All WR (HC) 281: 1954 All U 
231: AIR 1954 All 515 (515) (Pt B) (Pr 2). 

-Ss. 6 and 20 — Rules under Rr. 4 and 6 — 

Applicability. 

Rules 4 and 5 which are valid clearly govern 
suits under Section 180 of the U. P. Tenancy 
Act irrespective of whether the land in the suit 
was the khudkasht of the intermediary or was 
of any other kind. Consequently, the Board of 
Revenue has jurisdiction to abate the suit under 
Section 180. U. P. Tenancy Act as well as 
Second appeal pending before it having arisen 
out of that suit. 1954 AH WR (HC) 281 : 1961 
AH U ?31; AIR 1954 Al. 515 (516) (PI C) 

——Ss. 6 (I) and 344 (4) — S. 6 (I) If uHra 
v | rcs _ tt. p. z. A. and L. R. Rules — Enforce¬ 
ment of. 

On the question of abatement of a second .ap¬ 
peal arising out of a suit under Section 113, 
U. P. Tenancy Act, stayed under R. 4 (a) of the 
Rules. 

Held. Section 6 (i) of the Act is valid in law 
and intra vires and cannot be questioned now 
It is concluded bv the authority of 1951 ALJ 
365 (FB) confirmed by the Supreme Court. 

What Section 344 (4) of the Act requires is 
IIkiI |ho rules arc to be before Ihc Stale Legis- 
lature and they will be subject to such modi- 


m 


TENANCY LAWS — V. I\ Z. A. & L. K. ACT (11151), S. 6 


fixation as the legislature may deem fit. The 
rules do not come into force on the date of publica¬ 
tion unless a date is fixed. The rules have come 
into force and the second appeal has to abate. 
1952 ALJ (Rev) 295. 

-S. 6 — Validity — (U. P. Zamlndnri Aboli¬ 
tion and Land Fcfornis Rules (1952), Rr. 4, 5, 
6 and 7). 

Section 6 of the Act and Rr. 4, 5, 6 and 7 of 
the Rules are ultra vires: 1951 ALJ 365 (FB), 
Rcl. on. 1952 RD (BR) 374: 1952 All LJ (Rev) 
267. 

SECTION 7 


!. 7 (aa) — Object of. 

Section 7 (aa) of the Act. when it uses the 
term bhumidhar, includes within its operation 
zamindars who hold cultivalory holdings called 
their sir or khudkhasht. It places bhumidhars 
on the same level as other cultivators, who 
were not zamindars but have now become 
bhumidhars. sirdars, adhivasis or asaniis. The 
object of this provision is to confer on ail these 
classes of cultivators, to an equal extent, rights 
of beneficial enjoyment of the land. There is 
in the scheme of this provision no intention to 
discriminate between • those cultivators who 
were zamindars , and those who were not. 1964 
AH WR (HC) 516: 1964 All U 307. 

-S. 7 (no) — Interpretation of "any similar 

right." 1 

The words "any similar right" in S. 7 (aa) of 
the Act should not be interpreted as being con¬ 
trolled by the word “easement". They repre¬ 
sent a different category of rights. 1964 AH WR 
(HC) 516: 1964 AH LJ 307. 

~—S. 7 — Suit filed in exercise of possessory 
title — Claim for tahbazari dues — Ex-zamin- 
dar held entitled to decree. See Tenancy Laws 
— U. P. Zamindari Abolition and Land Reforms 
Act (1951), S. 6. 1963 AH WR (HC) 392. 

Ss. 7, 21, 165 — U. P. Tenancy Act (17 of 
1939), S. 252 — Decree for arrears of rent under 
the Tenancy Act *— Execution — Execution by 
lease out of holding —i Not barred by S. 165 of 
the Zamindari Abolition Act—Such lease out not 
inconsistent with the scheme of the Land Re- 
forms Act — Lessee docs . not acquire Asami 
rights thereunder — Lessee becomes a tres¬ 
passer after period of the lease — There is 
ample provision for eviction of trespassers in 
, e f ~ Words and Phrases — ‘Notwilh- 

SSS d “K; 0 AII WR (HC) 320: 1063 AH LJ 
338: ILR (1063) 1 All 883. 

* 7 Hi) — U.iP. Tenancy Act (17 of 1939), 
?• 262 ~ 'Ejectment’ - What amounts to - 
”® 8C out of holding In execution of decree for 

,Phr“" 1 '$ c tm e n N | 0 ' e,eC ' mC,,, - Words “ nd 

ar bv ,,1C hoIder 

Ieascd en m.! h L5 0ldi c K r°f a ' Judgment-debtor is 
(JPf# Mellon 252 of the Tenancy 

ESS? v th ' eclion 7 (b) of the Abolition Act. 

poraX fir , S? CSS10 9 ? f thc holdin R ohly lem- 
OU?f’lM' l p ® r ‘ od for which ii is leased 

ffiLffi 1 Url ' a leflsc of 

Sment Tnri' lhe lament-debtor's 

329- 1 flflq am r T th o.o h ° ldine - 1963 All WR (HC) 
™'S U *** (I" 3 ) 1 AU 883. 

nect hf ii Ja £,° . sui * by Gram Samaj in rcs- 

H S P C T ^.ancy 

RcfA&ri'c’ aTi 1 /!‘r,t^ a i inindar Abolition and .Land 

St/ 3 (1A)* 1003 All WR 

«WWODrie[?rv ! ’TiA? f » Mftri r ~ 'Diffcl’cnr from 

^proprietary rights under U; P. Tenancy Act 


( 1939 ) — Decree for recovery of arrears of rent 
lor period prior to dale of vesting — Cannot be 
executed by sale of sirdari rights of judgment* 
debtor after coming into force of the U. P. 
Zamindari Abolition and Land Reforms Act -- 
Tenancy Laws — U. P. Tenancy Act (1939). 
vS. 251. 1960 AH WR (HC) 649: 1960 A11 LJ 889: 
ILR (1961) 1 All 223. 

SECTION 8 

-S. 8 — Suit filed in exercise of possessory 

title — Claim for tahbazari dues — Ex-zamin- 
dar held entitled to decree. Sec Tenancy Laws 
— U. P. Zamindari Abolition and Land Reforms 
Act (1951), S. 6. 1963 All WR (HC) 392. 

-S. 8 — Power of State Government to con¬ 
stitute land as reserve forest — Essential condi- 
tions — Lease of waste land by intermediary 
for purpose of reclamation prior to U. P. Zamin¬ 
dari Abolition Act -— Lessee recorded as heredi¬ 
tary tenant — After abolition of Zamindaris 
lessee recorded as sirdar on payment of rent to 
Government. See Forest Act (1927), S. 3. ILR 
(1962) 1 All 11. 


-S. 8 — “Private forest” — Definition of 

“private forest” in U. P. Private Forests Act, 
1948. does not apply — (U. P. Private Forests 
Act 1948 (G of 1949). S. 3 (15) ). AIR 1955 NUC 
(AH) 3292 (DB). 

-S. 8 —t “Contract” — It does not con¬ 
template only such contracts which create rights 
in land itself and not include such contracts 
which are in nature of licences permitting 
another to do certain acts which in the absence 
of permission would be unlawful — Contract to 
gnther forest produce from land is “contract". 
AIR 1955 NUC (AH) 3292 (DB). 

-S. 8 — Applicability and scope — It is not 

necessary that contract between former Zamin¬ 
dars and their tenants should affect any trans¬ 
fer of any right in property which vests in 
Slate. AIR 1955 NUC (All) 3282. 


8 — Private forest — Definition in U. P. 
Private Forests Act docs not apply — Contract 
in respect of private forest became void with 
effect from date of vesting of estate, i.e„ 1-7. 
1952 — (U. P. Private,Forests Act (G of 1949), 
S. 3 (3) ) f , AIR 1955 NUC (AH) 1738. 

SECTION 9 


—. _j. 9, 4, 6 (1) (a), 18 —Mortgage of pro 

pnetary rights in estate .before thc Act —Effecl 
of notification under Section 4 — Nature ol 
Bhumidari rights — Cannot be followed ns sub 
stiluled, security — Mortgagee can proceed on1\ 
against compensation money. Sec Truancy Laws 
— u. P. Zamindari Abolition and Land Reform' 
Act (1951), S. 4. AIR 1001 SC 1700. 

~ S * 5- r — Bu MiuRs belonging to or held b\ 
intermediary excluding the site vest on the 

XpTi °p ,n 7 le ™ edia rv by virtue pf Section 9 of 
of and Land Reforms Act (1 

nr ~~ Mor , ,f?asc par Nv of estate and partly 
of house property. - Reduction of rcn t should 

■Ihn C o CU a -u le bnsis of Sc cti<m 4'(^} and 

> d,str, t bulcd on the estate and thc 
house, In possession of mortgagors — Amounl 

t°n i the spccif i cd dQ te. Viz. 1st Jiily, 19&2 

to bo reduc'd See Deb?'S s -‘“if p VuT* 
neJl hIm* passed " dur lng pendency of an-* 

Kill. nh ? e d 'cnC,t„ra, S d . 0n 1 ^ '*« Aou 

s. 151. ILR (WoiT'S'Tu dfr C,V ",P- <VT>- 
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-S. 9 — Protection under is not available to 

person in wrongful possession. AIR 1963 AH 110 
(120) (Pt B) (Pr 5). 

-S. 9 — Words “Tenant” and ‘Held’ — 

Meaning of — House of intermedian - held bv 
him before commencement of Act — Demand 
to be settled with him and not his tenant. 1963 
All WR (HC) 283: 1963 AH U 384: ILR (1963) 
2 AH 440. 

Ss. 9, 117 (vi) — Question of land being ap¬ 
purtenant to house is one of fact — Bazaar on 
such land — Character of land not changed. 

1963 All WR (HC) 392: 1963 AH LJ 499. 

-S. 9 — Word 'building' in S. 9 — Meaning 

of — Gher is building — Settlement of its site. 
1963 AH WR (HC) 323: 1963 AH LJ 439. 

——S. 9 — Suit filed in exercise of possessory 
title — Claim for lahbazari dues — Ex-zamin- 
dar held entitled to decree. See Tenancv Laws 
— U. I*. Zamindari Abolition and Land Reforms 
Act (1951), S. 0. 1963 AH WR (HC) 392. 

#——S. 9 — ‘Hold’, meaning of — Refers to 
a title having legal origin—Intermediary wrong¬ 
fully dispossessing' riyaya of his village site by 
demolishing kuchcha construction and including 
it in his residential house — Cannot claim anv 
right in the site bv virtue of S. 9. AIR 1958 All 
332, Overruled. AIR 1953 All 406. Rel. on. 
Buddhan Singh v. Nabi Bux. ILR (1961) 2 AH 
321: 1961 All LJ 536: 1961 All WR (HC) 452: AIR 
1962 AH 43 (46. 52) (Pt A) (Prs 6, 47, 48) (FB). 

-S. 9 — Suit for possession of land appurtenant 

to house situated in abadi — Plaintiff’s right to 
sue is not lost after passing of Act during pen¬ 
dency of suit. 1962 All LJ 1080: 1962 All WR 
(HC) 859. 

-S. 9 — Structure whether a building — Tests 

for determination — Brick-kiln held ordinarily 
not a building — Words and Phrases — ‘Build¬ 
ing’. 1961 All WR (HC) 604: 1961 AH U 910. 

-S. 9 — ‘Building’ — Meaning of — Brick 

kiln is a building within S. 9. AIR 1927 AH 
214: (1892) 1 QB 264; AIR 1952 All 607: AIR 

1921 Nag 147 (2). Distinguished. 1961 All WR 

(HC) 213: 1961 AI1 U 193. 

#-Ss. 9, 4. 6, 18 — Effect of — Mortgage of 

village by Zamindar before Act — Vesting of 
estate in State bv virtue of notification under 

S. 4 — Bhumidari rights remaining in Zamindar 
continue to be subject to mortgage. See Ten¬ 
ancy Laws — U. P. Zamindari Abolition and 

Land Reforms Act (1 of 1951), S. 4. AIR 1959 
All 179 (SB). 

[Reversed in AIR 1901 SC 1790.] 

——Ss. 9 and 6 — Benefit of S. 9 can be availed 
of by trespassers also. AIR 1953 All 406 and 
1954 AH LJ 693, Dissent from. See Tenancv 
Laws — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 6. AIR 1958 All S32 
(DB). 

[Overruled in AIR 1962 All 43 (FB.] 

-S. 9 — Applicability — Possession of person 

entitled to it will be maintained. AIR 1955 NUC 
(All) 2741. 

-S. 9 — Land in village abadi belonging to 

zamindar but building thereon belonging to an¬ 
ther person — Zamindar cannot claim Obses¬ 
sion of land. AIR 1955 NUC (All) 1749 (DB). 

-S. 9 — Applicability — Notification under 

S 4 not issued — Section 9 has no application. 
AIR 1955 NEC (All) 164 (DB). 

-—S. 9 — Scope of indicated. AIR 1955 NLC 
(AH) 164 (DB). 


-Ss. 9 and 4 — Settlement under S. 9 with¬ 
out notification under S. 4 — It is invalid. 1952 
All LI 358: 1951 AH WR (HC) 280: AIR 1954 
All 23 (24) (Pr 4). 

-S. 9 — ‘Held’ and ‘belong to’. 

Section 9 does not confer a right on persons 
having no title to the land. It is confined in its 
application to the case where the building is 
lawfully held bv the person in possession. 1953 
AH WR (HC) 118: 1953 AH LJ 197: ILR (1954) 
2 AH 675: AIR 1953 All 406 (407) (Pt A) (Pr 9) 
(DB). 

-—Ss. 9, 18 — 'Subject to the provisions of this 

Act’ — Refers to rights and liabilities of Bhumi- 
dars. Sec Tenancv Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
S. 18. AIR 1953 All 406 (DB). 

-S. 9 — Construction by trespasser on sir 

land. 

Section 9 does not mean that if any person 
has made anv construction whatsoever over any 
land lving within the limits of an estate, how- 
ever wrongful or recent the possession might be, 
his construction will stand and site of the build¬ 
ing will be deemed to have been settled with 
him bv the State Government. ILR (1954) 1 All 
675: 1953 AH WR (HC) 118: 1053 All LJ 197: 
AIR 1953 All 406 (407) (Pt E) (Pr 10) (DB). 

SECTION 10 

- S. 10 (2) (v) — Applicability — Claim for 

relief under — Provisions when attracted. 

Where the land-holder, who let out the sir 
plot to appellants, was too fat and. was, there¬ 
fore, incapable of doing cultivation bv reason of 
physical infirmity and the person who succeed¬ 
ed the said plots also a disabled person being 
a woman. 

Held, she is entitled to the benefit of sub sec¬ 
tion (2) of S. 10. 1985 AH LJ 642. 

-S. 10 — Constitution of India, Art. 14 —- 

Estate abolition legislation — Territorial discri¬ 
mination — Applicability of U. P.. Act 1 of 1951, 
with modification to erstwhile Benaras State bv 
notification — Notification offends Art. 14 — 
Notification nuashed — Result of applying Sec¬ 
tion 10 of Act with modification, indicated. Sec 
Constitution of India. Art. 14. AIR 1955 AH 546. 

SECTION 12 

-S. 12 — Order under S. 12 not becoming 

final — Same point can be raised in objection 
under S. 20. See Tenancv Laws — U. P. Zamin¬ 
dari Abolition and Land Reforms Act (1951). 
S. 20. 1985 All LJ 1013. 

SECTION 14 


-S. 14 — Sir land — Mortgage — Personal 

cultivation of mortgagee — Mortgagor becomes 
Bhumidnr — Mortgagee ceases to have any 
right. Sec Debt Laws — U. P. Agriculturists 
Relief Art (27 of 1934b S. 12. 1965 AH WR 

(HC) 299: 1965 All LJ 363. 


)-Ss. 14 (1) & 14 (2) (a), 3 (8), 18 (11,. 6 (ft) 

1) — Expression an estate or share therein 
’ot confined to fractional share but includes 
Decide or isolated sir plot — Usufructuary mort* 
age of sir plot — Mortgagee in possession on 
ate of vesting — Deemed to be simple morl- 
agee on 1-7-1952 — Land deemed to be sir of 
lorlgagor under S. 14 (2) (a) who is entitled 
1 possession as bhumidhar — Mortgagee has 
o right to the land - 1962 All LJ 612. Over- 
ulcd — (Majority view). See Tenancv Laws •— 
f. P. Zamindari Abolition and Land Reforms Act 
1 of 1951). S. 3 (8). AIR 1964 AH 311 (FB). 

—Ss. 14 (2), (a), (b), 209 - Land Sir or 

Hiudkasht of mortgagor on dale of mortgage 


TENANCY LAWS — U. P. Z. 

— Deposit by mortgagee under S. 14 (2) (b) and 
acceptance by State — Grant of certificate to 
mortgage has no legal effect — Possession not 
in accordance with law for the time being in 
force _ Suit for ejectment under S. 209 is main- 
finable — Words and Phrases — "Possession 
in accordance with law”. 1964 All WR (HC) 
224: 1964 All LJ 1109. 

_S. 14 — Mortgagor — Who is — Grantor of 

Guzara which the grantee mortgaged without any 
powers of transfer — Mortgagees acquired 
title by adverse possession arc not a mortgagor — 
Reversion of grant — Grantor does not become 
mortgagor though he is entitled to redeem — 
He is not ‘bhumidar” and is not entitled to bene¬ 
fit of S. 14. See Transfer of Property Act (1882), 

S. 58. (1964) All WR (HC) 120. 

- S. 14 — Suit for possession — Mortgage 

must be subsisting on date immediately prece 1- 
mg date of vesting — Suit under S. 14 and suit 
for redemption — Distinction — Precise dale of 
mortgage not necessary for relief, provided other 
conditions are satisfied. 1964 All WR (HC) 116. 
-S. 14 (1) — Scope — Divestment of mort¬ 
gagee Is absolute. 

Section 14 (1) divests the mortgagee absolu¬ 
tely of all rights to hold or possess the plots. 
The divestment is not conditional or in relation 
to the mortgagor alone. 1964 Alt WR (HC) 
720: 1963 All LJ 860. 

-Ss. 14 (2) (a) and (b), 19, 6 (g) (i) and 209 

— Occupancy tenant holding on the date of 
vesting acquires sirdari rights in Mandadari land 

— Usufructuary mortgage of such land void — 
Mortgagor entitled to possession and mortgagee 
entitled to mortgage amount — Usufructuary 
mortgage of "sir" land — After vesting mort¬ 
gagor entitled to possession but mortgagee not 
entitled to mortgage amount. 1964 All LJ 528. 
-S. 14 (1), S. 18 and S. 6 (g) (1) — Usufruc¬ 
tuary mortgagee of part of an estate — Right 
to retain possession after the Act — Loss of 
under S. C (g) (1) and not S. 14 (1) — Mort¬ 
gagors of such plots of land do not acquire 
bhumidhari rights under S. 18 . 1962 All WR 
(HC) 628: 1962 All U 612: ILR (1963) 1 All 30. 

[Overruled in AIR 1964 All 311 (FB).] 

*-Ss, 14 and 209 — Expressions ‘Mortgagor’ 

and Legal Representative’ — Meaning of — 
Possessory mortgage — Requirements of law — 
kiut for claiming possession by donee of original 
mortgagor — Maintainable. 

The word ‘mortgagor’ used in S. 14 must be 
deemed to include not only the original mort¬ 
gagor but also persons deriving title from him. 
it is not necessary for purposes of claiming pos- 
un der S. 209 read with S. 14 of the Act 
tnat the same person who originally executed the 
mortgage should himself claim the properly in 

rtf «li >r0Cc - e ^ in ? 8 . The transferee who is a donee 
i me original mortgagor has every right to 

cij s [ llt ,Tor possession under S. 209 read 

WR'(HC) 466 ^ AC, ‘ 1963 AW U I8: 1962 A!I 

J 4 . Ul ~ Repeal of U. P. Agriculturists 
,J* 0 , r . tKa * 0 r s , right of redemption not 
no ,. ’ c ; nn p ® rt,c ® lo approach revenue Court for 

daH A rti'c SCC Ten , nnc v Laws — U. P. Zamin- 
lffil A Q i«2 n Lnn(l Rearms Act (1 of 

18 c 1 5 ‘J 39 ; 1961 AI] u 273. 

irimdknshi «tUi and 2 ?? r* Mortgage of sir and 
tinno • P 0 s ' R‘fi hl of mortgagee to con¬ 
fer possess, on after dale of vesting —Suit 

uruXr!f en brou * hl in 1953 - Civil Court has 
fff,p d rJ n , i° enlertfl fn. See Tenancy Laws — 

Rofi'tU c W 2 d ? r . , rti! , 0 l ilIon nnd Land Reforms Act 
U 308 S ‘ 1960 AH WR * HC) 206: 1960 AH 


A. & L. R. ACT (1951), S. 14 125 

-S. 14 — ‘Mortgagor’ — Holder of equity of 

redemption — Right of. , . , , 

Term ‘mortgagor’ used in S. 14, would include 
the holder of the equity of redemption. 19o8 All 
LJ 591: 1958 All WR (HC) 692. 

-Ss. 14, 19 — Rights of mortgagor and morl- 

g a g ce . 

* There is in a case which falls under S. 14 (2) 
(b) of the Act no break in the continuity of the 
right of the mortgagee to hold land, since the 
mortgagee's right lo continue to hold as a here¬ 
ditary tenant comes into force at once, provided, 
of course, the conditions laid down in S. 14 (2) 

(1) ) are fulfilled. The mortgagor is not deemed 
lo come into possession of the mortgaged plots 
on the date of vesting. 1958 AH WR (HC) 481 

(2) : 1958 All LJ 302. 

- S. 14 — Mortgagor — Includes auction-pur¬ 
chaser as his legal representative. 1957 All WR 
(HC) 850. 

-S. 14 — Transfer of Property Act (1882), 

Ss. 58 and 59 — Loan of Rs. 500 on foot of 
pronote — Subsequent oral agreement under 
which creditor entered into possession of debtor’s 
fields till liquidation of debt—Transaction is not, 
mortgage. See Transfer of Properly Act (1882), 
S. 58. AIR 1956 All 150. 

SECTION 15 

-S. 15 — U. P. Zamindari Abolition and Land 

Reforms Rules (1952), R. 22 — Applicability — 
Section 15 does not apply lo joint sir holders 
and khudkasht holders. The note at the foot 
of R. 22 of the Land Reforms Rules clarifies this 
matter. 1965 All WR (HC) 603: 1965 All LJ 

1037. 

SECTION 16 


-S. 16 — ‘Occupant” — Meaning of. 

The occupant under S. 16, means an occupant 
by virtue of some rights of his own and if he 
has no right of his own he would not be cn-. 
*' ! Jc d , possession. 1958 AII LJ 31: 1968 AH 
WR (HC) 202: AIR 1968 Ail 544 (545) (Pt B) 
(Pr 5)« 

——S. 16 — Ejectment decree against tenant ob¬ 
tained and executed — Appeal pending against 
decree — Status of tenant for purposes of U P 
/amindari A> lition and Land Reforms Act 
See Tcnancy Laws - U. P. Tenancy Act 
tl7 of 1939), S. 45 (b). 1958 All U 904. 

SECTION 18 

18, 4, 6 (1) (a), 9 — Mortgage of pro- 1 
pnetary rights in estate before the Act — Effect 
of notification under S. 4 — Nature of Bhurrii- 
d.iri rights — Cannot be followed as substitut¬ 
ed security - Mortgagee can proceed only 
against compensation money. See Tenancy Laws 

r U ’ a « /«rt?«\ nd 2 ri Abolition nnd Lrfnd Re¬ 
forms Act (1951). S. 4, AIR 1961 SC 1790. 

——S. 18 — Khudkasht rights — Source of — 
Cullivatory possession and not possession ovbr 
proprietary rights can be source of khudkasht 
rights. 1965 Ail WR (HC) 125: 1965 All LJ Si V 
AIR 1968 AH 173 (17* 174) fP» AMPr lWDBV 
• - — Ss. 18. 134, 137, 152 169, 17 / 170 SS?i 

hhumidari rights under Ss. 134 and * 137 *— U Gan 

SVB SI-'M-B-sLS s* 
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AIR 1965 All 1 (2, 4 lo 8, 10) (Prs 1, 12, 13, 
18, 20, 25, 43, 45) (FB). 

-Ss. 18 and 21 (1) (d) — Mortgagee holding Sir 

becomes bhumidar but bv virtue of S. 21 (1) 
<d) does not become asami. See Debt Laws — 
U. P. Agriculturists’ Relief Act (27 of 1934). Sec¬ 
tion 12. 1965 All \VK (HC) 299: 1965 All LJ 363. 

-S. 18 — Acquisition of rights in occupancy 

tenancy — Holding possessed by joint Hindu 
family — Adopted son of one of members cannot 
acquire rights — Tenant acquiring status of 
Bhumidar — Alienation by — His adopted son 
cannot challenge — Section 9 cannot apply to 
such case. Sec Tenancy Laws — U. P. Tenancy 
Act (17 of 1939). S. 35 (a). 1965 All U 665: 

1965 All WR (HC) 365. 

-S. 18 — Plaintiffs holding as intermediaries 

planting trees on lands — Trees were in such 
numbers taking shape of grove — Plaintiff held 
became bhumidars of the lands — U. P. Ten¬ 
ancy Act (17 of 1939), S. 180 (2). 1965 All WR 

(HC) 22. 

«-Ss. 18 (1), 3 (8), 14 (1), 14 (2), (a), C 

(«) (|) _ Expression ‘an estate or share therein 
— Not confined to fractional share but includes 
specific or isolated sir plot — Usufructuary 
mortgage of sir plot — Mortgagee in possession 
on date of vesting — Deemed to be simple mort 
gagee on 1-7-1952 — Land deemed to be sir of 
mortgagor under S. 14 (2) (a) who is entitled 
to possession as bhumidhari — Mortgagee has 
no right to the land — 1962 All LJ 612. Over¬ 
ruled — (Majority view). See Tenancy Laws — 
U p Zamindari Abolition and Land Reforms Act 
(1 of 1951). S. 3 (8). AIR 1964 AH 311 (FB). 

«_Ss. 18, 240-A, 240-15 — Extinguishment of 

bhumidhari rights followed bv their vesting in 
State — Article 31 (2) of Constitution not.violat¬ 
ed. Manhoo Mai v. Mulloo. 1963 All WR (HC) 
498: 1963 AU LJ 731: ILR (1963) 2 All 751: AIR 
1964 All 213 (219) (Pt F) (Pr 14) (FB). 
[Overruled in AIR 1968 SC 466.] 

_S. 18 — Suit involving trust regarding debts 

of author of trust instituted in 1947 — U. P. 
Act 1 of 1951 and U. P. Act 15 of 1953 passed 
during pendency of appeal — Held arguments 
based on the Act could not be entertained. See 

c“S P C ( 19081 . S. 151. ILR (1964 ) 2 All 191. 
Ss. 18 and 24 — Option to reconvcv to seller 


land sold — Subsequent passing of U. P. Zamin. 
dari Abolition and Land Reforms Act. 19o0 (1 of 
1951 ) — Portion of land vested in Slate resettled 
on purchaser — Purchaser cannot back out of 
agreement to reconvev land to seller See Con¬ 
tract Act (1872), S. 56. AIR 1963 All 201. 

_S. 18 — Contract Act (1872), S. 56 Be¬ 
comes impossible' — Does not mean physically 
or literally impossible — Contract to sell zamin- 
darv property — Subsequently under S. 18 of 
U. P. Z, A. and L. R. Act zammdar given 
bhumidhari rights in same lands — Contract 
does not become impossible — Subicct matter of 
contract still exists. See 'Contract Act (18,2), 
S. 56. AIR 1903 All 194. 

__s, 18 — Usufructuary mortgage of part of 

an estate - Right to retain possession after the 
Act - Loss of under S. 6 (g) (0 and not S. 14 

111 _ Mortgagors of such plots of land do noi 

acquire bhumidari rights under Section 18. See 
Tenancy Laws - U. P. Zamindary Abol. ion and 

Land Reforms Act (1951). S. 14 fib JJJ® 

\VR (IIC) 528: 1962 All LJ 612: ILR (1963) 1 

[Overruled in AIR 1964 All 311 (FB.) ] 

#_Ss. 18. 4, 9. 6 — Effect of — Mortgage of 

village by Zamindnr before Act — Vesting of 


estate in Stale bv virtue of notification undei 
S. 4 — Bhumidari rights remaining in Zamindar 
continue to be subject to mortgage. See Ten- 
anev Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 4. AIR 1959 
.411 179 (SB). 

[Reversed in AIR 1961 SC 1790.] 

-Ss. 18 and 21 — Applicability. 

Application under S. 12, U. P. Agriculturists 
Relief Act bv mortgagor — After the decree of 
the trial Court and during the pendenev of ap¬ 
peal. U. P. Acl 1 of 1951 coming into force on 
1st July, 1952 — Decision of lower appellate 
Court on 17th March, 1953, confirming decree of 
trial Court: 

Held, that there was no subsisting right in the 
mortgagor to get relief under S. 12 — Mortgagee 
had on the other hand acquired certain rights 
which had to be enforced. 1957 All LJ 543: 1957 
All WR (HC) 533. 

-Ss. 18 (2) and 26-B — Acquisition of Bhuml- 

darl right — (Tenancy Laws — U. P. Agricul¬ 
tural Tenants’ (Acquisition of Privileges) Act (10 
of 1949), Ss. 3 and 6). 

Before a person can be deemed to be a Bhumi- 
dhar of the holding, he must be a person be¬ 
longing to the class mentioned in S. 3 or sub¬ 
section (2) of S. 3-A of U. P. Act No. 10 of 1949 
and further he should have been granted the 
declaration referred lo in S. 6 of that Act. 

An occupier of land, which is sir or khud¬ 
kasht, does not come within the definition of the 
word ‘occupier’, as used in Cl. (e). 

Therefore, where the land has proved to be 
the khudkasht land of an evacuee at the lime 
of migration to Pakistan it must be deemed to 
have been khudkasht of the evacuee on 31-6- 
1952 by virtue of S. 26-B read with Para. 1 of 
Sch. 5 of U. P. Act (1 of 1951) and that being 
the case the person in possession .on it does not 
become an occupier and does not acquire Bhumi- 
dari rights under S. 18 (2) of that Act. 1955 All 
U 218: 1955 All WR (HC) 257: AIR 1955 AU 
538 ( 539, 540) (Pt A) (Prs 4 lo 6). 

-- S. 18 — Possession under void mortgagor 

— Mortgagee cannot claim to be assamis. See 
Tenancy Laws — U. P. Zamindary Abolition 
and Land Reforms Act (1 of 1951), S. 21 (I) 
(d). AIR 1955 NUC (All) 4171. 

- S. 18 — Out of property of the deceased — 

Bhumidari rights — Remained assets of the 
zamindari. See Civil P. C. (1908), S. 52. AIR 

1955 NUC (All) 1703 (DB). 

-Ss. 18, 9 — 'Subject to the provision of Inis 

Act. . . . 

The expression 'subject to the provisions oi 
this Act’ in S. 18 refers to the rights and liabi¬ 
lities of the Bhumidars which are detailed in a 
subsequent chapter of the Act. and not to the 
provisions of S. 9. ILR (1954) 1 AH 676: 1963 
At! WR (HC) 118: 1953 All LJ 197: AIR 1953 
AU 406 (407) (PI D) (Pr 10) (DB). 

-Ss. 18. 171—Sir, Khudkast and Horticultural 

lands — Succession. 

Sir. Khudkast and horticultural land — Inter¬ 
mediary gets bhumidari rights — Devolution or 
those lands is governed bv special order of suc¬ 
cession provided in S. 171, which excludes the 
application of all personal laws as also the 
Hindu Law of Inheritance (Amendment) Acl. 

AIR 1956 Pal 457 (476) (PI I) (Pr 37) (DB). 

SECTION 19 

-S. 19 — Lease bv lumberdar executed in 

favour of person held to be invalid — Such per¬ 
son being trespasser cannot claim title to t 
land. 1961 AU LJ 536, Bel. on. 196a All LJ 

1011. 
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_S. 19 — Rights of mortgagor and mortgagee 

indicated. See Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (1 of 
1951). S. 14. 1958 All U 302. 

—-S, 19 — Possession under void mortgage — 
Mortgagee cannot claim to bo assami. See Ten¬ 
ancy Laws — U. P. Zamindari Abolition and 

Land Reforms Act (1 of 1951), S. 21 (1) id). 

AIR 1955 NUC (AH) 4171. 

•-S. 19 — IJ. P. Tenancy Act (1939), Sec¬ 
tions 183, 20G (c) and 180 — Applicability — 

Suit for possession of grove land — Cause of 
action arising before repeal of Tenancy Act by 
U. P. Zamindari (Abolition and Land Reforms) 
Act — Court having jurisdiction stated. Sec 
Tenancy Laws — U. P. Tenancy Act (1939), Sec¬ 
tion 183. AIR 1953 All 85 (FB). 

SECTION 20 
SYNOPSIS 

(U. P. Zamindari Abolition and Land Reforms 

Act (1951), S. 20.) 

1. Scope and validity. 

2. Sub-clause (a). 

3. Sub-clause (b). 

4. Sub-clause (c). 

5. Explanations. 

6. Sub section (2). 

1. Scope and validity. 

;-Ss. 20, 12 — Order under S. 12 not becom¬ 

ing final — Same point can be raised in o!iee. 
tion under S. 20. 1965 All LJ 1013. 

~S. 20 — Civil P. C. (1908), S. 11 — Res 
ludicata at different stages of same proceeding 
~~ Owing to change of law question to be decid¬ 
ed at subsequent stage depending on different 
tacts — Decision at previous stage not res judi* 

AU ta 278 Se (DB) iViI P ' C ' (1908) ’ S ' U * AIR 1961 

S. 20 — Validity of S. 20 — Question is of 
general importance and is covered by Art. 133 

air m SW India ' Arl - 133 <u (c) - 

29 r A Pbhcabllity — Party to litigation 

Den £i u to cultivate suit lands — Position of 

lOKiv lin t Ji? e Act ’ cannot be acquired. 

m ^wn 484 ;, WW An WR 782: AIR 1950 All 
885 (667) (Pt A) (Pp 15) (DB). 

? ?° — Proceeding under S. 180, U. P. 

I<»aiicy Act pending on 30th June, 1952 — Pro- 

5nv'S» haS t0 j be , decid ^ with reference to 
io. a e ccruad under U - p - Zamindari Aboli- 

/rf u# ?noov Te ? ancv Laws “ u - p - Tenancy 
1939 l S. 180. AIR 1055 All 432 (FB). 

232 — Suit * or ejectment under 
enmwi Kiri Tenancy A ct — Adhivasi, is not 
c nt 9 q C « lo j Sgt'Up^his rights as such in view of 

IflKR ah W°22? th - v> Board of Revenue U. P. 
I1955) 1 H iff* A 955 WR tHC) 297: ILB 
(Pr l8) (FB)® 11: AIR 1955 Ml 432 WU (PI E) 

TrSti 29 ~ Section is not retrospective. 1954 

Sgswra as? ” ™ - *" 

All 43W" °“ afl . 0 , ,hcr D0i 


point in AIR 1955 


Jng.*' : Applicability lo pending proceed- 

Hon - P ; ZomtadaS Ab.H. 


Hon . " ~ u - ’ ■ Mimnaarl Aboil- 

5 (3) v"_ L f^ n " e,0 '? u RnlM (»“)• CIs. 4 and 
Vh^JuSTP’, HS 8 ~ U - P - Land Tenure 

01 Dlrtlcn " lc,) 

parHes°?o nfcnd'n '““S’ ,he ri R h,s of the 

3 10 Pending - prdceedinga. 1954 Ail WR 


(HC) 86: 1954 All LJ 121: AIR 1954 All 434 (484 
to 436) (Pt C) (Prs 2, 7) (DB). 

[Overruled in AIR 1955 All 432.] 

2. Sub-clause (a). 

-S. 20 (a) (i) — Plaintiff suing for posses. 

sion, recorded as occupant in 1356-F — He comes 
under S. 21 (h) — Remedy of plaintiff is by 
suit under S. 212-B. See Tenancy Laws — 
U. P. Zamindari Abolition and Land Reforms Act 
1950 (1 of 1951). S. 21 (h). 1965 AH WR (HC) 

406: 1965 All LJ 643. 

•-Ss. 20 (a) (11), 20 (b), 240-A (as amended 


by U. P. Act 20 of 1954) — U. P. Tenancy Act 
(17 of 1939) (as amenled by U. P. Act 10 of 
1947), Ss. 295-A, 45—Sub-len.se of land by fixed 
rale tenant on 14-5-1946 for live years — Rights 
of sub-tenant on expiry of period — Effect of 
of U. P. Zamindari Abolilion and Land Re¬ 
forms Act, 1950, repealing U. P. Tenancy Act — 
Suil for ejectment of sub-tenant field on 31-8- 
1951 — Sub-tenant not liable to ejectment — He 
becomes adhivasi and then sirdar under U. P. 
Act of 1951 — T. P. Act (1882), Ss. 105, 111. 
19G3 All LJ 288, Overruled. Dam Dula Singh v. 
Babu Sukhu Ram, 1963 AH WR (HC) 461: 1963 
All LJ 667: ILR (1963) 2 All 472: AIR 1964 AU 
498 (500 lo 502, 504) (Prs 4, 8, 23) (FB). 

-S. 20 — Clause (a) and Cl. (b) not mutually 

exclusive. 1062 AH WR (HC) 700: 1962 AH LJ 
782, 

-Ss. 20 (a) (il), 209 and 231 and 234 — Sub¬ 
letting by hereditary tenant in 1942 — Suit for 
ejectment and compromise — Sub-tenant- per¬ 
mitted to remain in possession — He acquires 
adhivasi rights independent of compromise —• 
He was exempted from eviction. 1959 All WR 
(HC) 416: 1959 AH U 680: ILR (1959) 2 All 319. 

3. Sub-clause (b). 

® S* 20 (b) (1) — Scheme of — Persons re¬ 
corded as occupants — How determined — Re- 
cord ol Khasra or Khatauni of 1356-F is material 
actor — Occupant —- Meaning of — Proof of 
Ins actual possession in 1356-F not necessary. 

A , U Shah - 19ft 4 All 

LJ 80o; (1966) 1 SCJ 559: (1964) 1 SCR 800: 
lies* sr 7 U : l !? 4 WR < HC > Mls AIR 

1965 SC 54 (56, 58, 59) (Prs 9, 16, 17, 18). 

f “ s * 29 W (I) — Occupant recorded as the» 
kedar — Stains of. 

Per Majority: The words in S. 20 (b) (i) onlt 

m^ nk »K° f a - pers ? 1 ? be,n * recorded as occupant 

nnfnrp hC rtf n nolhm * ‘hat section ns to the 

on behalf 4 lC ,K 0CCUpancv ' n ®mely f whether it is 
on behalf of the person recorded or on behalf of 

somebody else. That is a matter which must 

, be de cided on olher evidence for the 

nf ?h* d0es n0t - contem b‘ a ‘ e recording the naturd 

behalf o P f° S the Sl0n m thG sense of i!s b e»ng on 
eko\ h.Lif h pers01 * recced or on someone 
elses behalf. Upper Ganges Sugar Mills ltd v 

i*nl-Rahi!ia n ,i S1961 All LJ 27: 1961 All WR 

tenant — Effect ‘ H8 '‘" ! ~ En,ry “ «“><- 

£"¥TJ h ,,b<! ° n ° o; 

not as a sub-tenant the nenmt* tresi)as . s6r i' and 
,ha “ of S. »Vftl)"S8& Act' ^^jj 
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LJ 273: ILK (1964) 2 All 67: AIK 1965 All 253 
(255) (Pt B) (Pr 12) (DB). 

“—S. 20 (b) (ii) (as amended by Ael 16 of 
1953) — Sub-lenant cannot become adhivasi 
under S. 20 (b) (ii) —Sub-tenant not remainin'* 
as such on date of vesting held could not acquire 
any right also under Section 20 (a) (ii). 1965 

All LJ 591: 1965 All WR (HC) 404: ILK (1965) 
2 AU 636. 

-S. 20 (b) — ‘Occupant’ — Mere entry of a 

person as tenant in Khasra or Khatauni of 
1356-F is not suiTicient — Actual possession in 
1356-F is essential. 1965 All WR (HC) 765: 1965 
All LJ 1211. 

-S. 20 (b) — Person in occupation in his own 

right — Occupation supported by decree — Entry 
as “occupant" cannot be said to be on basis of 
decree — Person is entitled to benelit of S. 20 
(b). 1965 All U 1013. 

-S. 20 (b) — Entry in Class 10-A of Khatauni 

— Evidentiary value — Entry not decisive re¬ 

garding nature of occupation — Evidence Act 
(1872), S. 35. 1964 AU WR (HC) 711: 1964 All 

LJ 1127. 

-S. 20 (b) — Adhivasi rights — Conferment 

of— Record of occupation as distinguished from 
fact of occupation, material — Conflicting entries 
in Revenue registers — Entry cannot form basis 
of Adhivasi rights — Evidence Act (1872), S. 35. 
1964 All WR (HC) 711: 1904 All LJ 1127. 

-S. 20 (b) (as amended by U. P. Act 16 ol 

1953) — Advashi rights — Acquisition — Per¬ 
son recorded as occupant along with rightful oc¬ 
cupant of that land cannot acquire such rights. 

1964 All WR (HC) 520. 

-S. 20 ((b) (I) and Explanations II and III — 

Scope — Entry in record of rights as occupant 
under S. 20 — Entry in record of 1356 Fasli in 
contravention of express order of a competent 
authority not contemplated by the section — An 
order declaring an entry to be incorrect can be 
passed in advance — An order for correction of 
record passed even before 1-7-1952 when the Act 
came into force is as good as an order direct¬ 
ing correction of entry contemplated by S. 20 
(b) (i) and Explanations. 1963 All LJ 190, Dis¬ 
sented from; 1959 All LJ 560, Disting. Explana¬ 
tion III not exhaustive. 1956 All LJ 351. Rel. 
on. U. P. Land Revenue Act (3 of 1901). Sec¬ 
tions 28. 33. 1963 All LJ 537: ILR (1963) 2 All 

741. 

-S. 20 (b) — U. P. Land Reforms (Supple¬ 
mentary) Act (31 of 1952), S. 3 — Debtor and 
creditor — Easements Act (1882), Ss. 52, 62 — 
Creditor in possession of debtor’s land in lieu 
of interest under oral agreement cannot acquire 
adhivasi rights. (1961) 1 SCJ 387; AIR 1961 SC 
143, Rel. on. 1963 AU WR (HC) 387: 1963 All 
LJ 456. 

-S. 20 (b) — Adhivasi rights — Acquisition 

of — Proof of actual possession — Not relevant 

— Entry in Khasara — Presumption — 1963 All 
LJ 190, Overruled. 1963 AU WR (HC) 208: 1963 
All LJ 288. 

[Overruled in AIR 1964 All 498 (FB).] 

-S. 20 (b) — Entry In Khasara or Khatauni 

— Presumption — Production of original re¬ 
cords — When essential — Practice and pro¬ 
cedure. 

Under S. 20 (b) the entry in the Khasara or 
Khatauni is presumed to be conclusive proof of 
the facts stated therein but where one party 
pleads that the entries are forged or fictitious, 
the Court should insist on the production of the 
original record. 1962 All WR (HC) 849: 1963 All 
LJ 190. 

[Overruled in 1963 All LJ 288. which itself 
has been Overruled in AIR 1964 All 498 (FB).] 


S. 20 (b) — Effect of — Section is 


cordance with general scheme of Act — Entry 
by patwari — Presumption — Claim to be an 
adhivasi — Conditions precedent — Words re¬ 
corded as an occupant’ — Meaning stated 196" 
All WR (HC) 849: 1963 All U 190. 

-S. 20 (b) — U. P. Land Reforms (Supple¬ 
mentary) Act (31 of 1952), S. 3 — Claim to 
rights of adhivasi — Conditions precedent — 
Person recorded as sub-tenant in 1356-F — Can¬ 
not acquire adhivasi rights — Mere possession is 
not enough — Person must establish that he was 
in cultivatory i.e., actually cultivating the land in 
1359-F. 1963 All WR (HC) 97. 


-S. 20 (b), Expl. Ill — Applicability. 

Section 20 (b), Expln. II applies even to cases 
where as a necessary consequence of some order 
or decree a correction of the entry in 1356-F is 
required even though the order or decree does 
not itself make a direction for such correction. 
(1957) RD 413, Approved; 1959 All LJ 860, Foil. 
1962 AH WR (HC) 778. 


•-S. 20 — Lease of sir plot in 1933 in 

favour of K — Sub-lease by K — In 1356-F. K. 
recorded as shikmi and sub lessee recorded as 
dar-shikmi — Acquisition of adhivasi rights by 
sub-le<-ce — Occupant meaning stated — 1957 
All LJ 548. Disling.; 1956 All LJ 317, Rel. on. 
1960 AU WR (HC) 175: 1960 Ail LJ 241: ILR 
(1960) 1 All 470 (FB). 

-S. 20 (b) — Remedy under S. 232 not con¬ 
fined to adhivasis falling under S. 20 (b) ejected 
through Court — It is available to all groups 
contemplated by S. 20 (b). See Tenancy Laws 
— U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 232. 1957 All U 171. 


-S. 20 (b) (1) — Ad hi vasal rights — Acquisition 

of. 

What S. 20 (b) (1) requires is the record of 
the name, in cither of the registers, Khasra or 
Khatauni in the year 1356-F and where the names 
have not been entered, the persons concerned 
could not acquire the rights of Adhivasis, even 
though they may have been in possession of the 
land. 1955 All LJ 218: 1955 All WR (HC) 257: 
AIR 1955 All 538 (540) (Pi B) (Pr 7). 

-S. 20 — Rights under Clauses (b) (i) and 

(b) (ii) of S. 20 do not require proof of actual 
possession in year 1356-F. AIR 1955 NUC (All) 
3552 (DB). 

4. Sub-clause (c). 

#-S. 20 (c) — ‘Occupant’ — Meaning ol. 

The only limitation that has been placed by 
judicial decisions on the meaning of the word 
"occupant” is that the person should be in oc¬ 
cupation in his own right and not on behalf 
of someone else. Upper Ganges Sugar Mills Ltd. 
v. Khalil-ul-Rahman. 1961 AH LJ 27: 1961 All 
WR (HC) 78: (1961) 1 SCJ 387: (1961) 1 SCR 
564: AIR 1961 SC 143 (145, 146) (Pt A) (P« 
7, 8). 

-S. 20 (b) — Person entitled to claim 

Adhivasi rights under S. 20 (b) — Person it* 
actual cultivatory possession in 1359-F — P re ‘ 
ferencc — In the matter of giving preference a 
person having actual cultivatory possession m 
1359-F is to be preferred to a person entitled to 
get possession under S. 20 (h). 1965 All Wn 

(HC) 765: 1965 All U 1211. 

• —Ss. 20, 234 — Right of au adhivasi to re¬ 
main In possession — Exlenl of. 

Even if two or more persons can get adhivasi 
rights under S. 20 it is obvious that they at 
cannot be put in possession. 1963 All WR (Hid 
498: 1963 All LJ 731: ILR (1963) 2 All 751: AIR 
1964 All 213 (219) (Pi D) (Pr 11) (FB). 

[Overruled in AIR 1968 SC 46G.1| 
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20 .(b), 28, 33 — Adhivasi rights — Claim 
a 0 “'Person must be recorded as occupant in 
Khasara of vear 135R-F and not in part of the 

year. 1963 All WR (HC) 183: 1963 All LJ 286. 

__s. 20 — U. P. Land Reforms (Supplementary) 

Act (31 of 1952). S. 3 — Adhivasi rights cannot 

be claimed by trespasser. 1963 All WR (HC) 

118. 

_S. 20 — Person in occupation as licensee — 

He cannot claim status of Adhivasi. 1963 All WR 
(HC) 45. 

__S. 20 — U. P. Land Reforms (Supplementary) 

Act (31 of 1952), Sections 3. 6 — Adhivasi rights 
obtained under Section 3 of 1952 Act override 
those obtained in S. 20 of 1950 Act—Latter rights 
not protected bv S. 6 (a) (ii) of the 1952 Act 

— Section 6 (a) (ii) applies only in cases of 

decrees for possession against persons obtaining 
Adhivasi rights under S. 3. 1962 All LJ 870: 

1962 All WR (HC) 690. 

-S. 20 (c) (11) — Presumption under — Can 

be raised only on strict proof by direct evidence 
of entry as occupant in revenue records of 1356-F 

— Proof of such entrv in subsequent years not 
sufficient. 1962 All WR (HC) 584. 

——Ss. 20, 209 and 331 — Suit for possession 
and damages — Plaintiff claiming status of 
Adhivasis — Jurisdiction of Civil Court not 
barred. 1959 All WR (HC) 625: 1959 All LJ 
807. 

-S. 20 (b) (as substituted by U. P. Act 16 o! 

1953) — 'Occupant' — Mortgagee in possession 

— Rights of. 

Keeping in view the language of S. 20 and the 
provision of Explanation EV (as added bv U. P. 
Act 20 of 1954), a mortgagee in possession will 
not be covered by the expression ‘occupant’ in 
Cl. (b) of S. 20 of the Act. 1959 All WR (HC) 
345: 1959 AH U 479. 

-S. 20 — Possession of mortgagee of tenancy 

fights — Effect of — (T. P. Act (1882), Ss. 6 
and 108 (J)). 

An entry as mortgagee of tenancy rights is 
entry as a licensee; hence, such an entry does 
not confer the rights of adhivasi under S. 20, 
Section 6 of the Transfer of Property Act actual¬ 
ly prohibits transfer of rights of occupancy of 
a tenant. 1957 AU WR (HC) 487: 1957 All U 
548. 

'■ 5. Explanations. 

• - S. 20, ExpI. HI — Applicability — Correct¬ 

ness of entry not In issue — Effect. 

(The words 'corrected' and ‘correction’ occur¬ 
ring in Explanation III to S. 20, U. P. Zamin- 
dari Abolition and Land Reforms Act, suggest 
that the order or decree must have held that 
the material entry in the Khasra did not repre¬ 
sent the true state of facts and was wrongly 
®ade. Those words exclude the application of 
Explanation III to a case where the order or 
decree has expressly held that the material entry 
was rightly made on the strength of actual pos¬ 
session. 1959 All WR (HC) 662: 1959 All U 
860. 1 ' 

“—S. 20, Explanation III — Applicability. 
See Tenancy Laws — U. P. Zamindari Abolition 
jand Land Reforms Act (1 of 1951), S. 232. 1957 
All U 593: 1957 All WR (HC) 630. 

* -S. 20 — Explanation I — Scope of. 

.^Iti.paimqt be said that an adhivasi falling 

Cl. (b) of S. 20 can get the benefit of 
S.; 232 only, if he has been ‘evicted' from the 
land, after tljat date as contemplated bv the ex¬ 
planation. 1957 All WR (HC) 630: 1957 All LJ 

tVol. 14.1 Fn.D. 9. ' 


-S. 20, Expin. IV (as amended by Act 20 ot 

1954) — Retrospective operation. 

Having regard to the scheme of the Zamin¬ 
dari Abolition and Land Reforms Act and to the 
fact that an appeal is the continuation of a suit, 
it is open to the defendants to take advantage 
of S. 20. in appeal before the Board of Revenue. 
It is equallv open to the plaintiffs to urge that 
the defendants cannot take advantage of S. 20 
in view of the Explanation which was added by 
the Amending Act of 1954. 1955 All LJ 883: 

1956 AH WR (HC) 18: AIR 1956 All 177 (178) 
(Pt B) (Pr 4). 


S. 20, Explanation — Applicability. 


The explanation does not apply to those who 
claim to be adhivasis under Cls. (a) and Ibl of 

S. 20. 1954 All WR (HC) 86: 1954 AH U 121: 

AIR 1954 All 434 (435) (Pt A) (Pr 4) (DB). 

[Overruled on another point in AIR 1955 
All 432.] 

6. Sub-section (2). 


-Ss. 20 (2), 240-A (1), 240-D, 240-G and 240-J 

— Lessees of land entered as Sirdari in com¬ 
pensation statement prepared under S. 240-D — 
Landholder objecting under S. 240-G to such 
entry on the eround that land in question was 
not land referred to in S. 240-A (1) — Objection 
dismissed for default — Objection to such entrv 
raised under S. 20 (2) agitating claim for Sirdari 
rights — Claim not barred by finality of compen¬ 
sation statement under S. 240-J — (Civil P C. 
(1908), Section 11). (1965) AU WR (HC) 806. 

SECTION 21 

——Ss. 21 (1) (d) and 202 — Possession under 
void mortgage — Mortgage by occupancy tenant 
while U. P. Tenancy Act of 1939 was in force — 
Mortgagee is not Asami and cannot be ejected 
under S. 202. 1964 AU WR (HC) 646: 1965 All 

U 255: AIR 1965 AH 504 (508) (Pt E) (Pr 19). 

1 \\ ^ ^ — Mortgage of occupancy hold¬ 

ing — Mortgage Is void and mortgagee does not 
acquire status of ‘asami' under the Act. 

A mortgagee under a void mortgage of an oc¬ 
cupancy holding does not acquire the status of 
an asami under the provisions of the U. P. 
Zamindari Abolition and Land Reforms Act AIR 
1963 All 535, Overruled. 1963 A11 WR (HC) 430* 

1963 A1I LJ 682: ILR (1963) 2 All 492: AIR 1985 
AH 221 (223) (Prs 6, 7) (DB). 

—Ss. 21 (h), 20 (a) (I) and 212-B — Plaintiff 

r 0r P ossess, °n, recorded as occupant in 

Tir 11 * c u omes . unde r s - 21 (h) — Remedy 
° f . .« bv suit under S. 212-B. 1965 AU 

WR (HC) 406: 1965 A11 LJ 643. 

7 S * 21 W) — Mortgage of occupancy holding 
is not a valid mortgage — Mortgagor is entitled 
to recover possession on payment of amount due 
on account of loan. 1964 AH WR (HC) 422. 

T P-o, Te " ancv (Amendment) 

Act (10 of 1..47), S. 27 (3), Proviso — Right of 

Ex?en r t ed of SU IJ ten p ant i t0 ^ r T ain in Possession — 

Act ?31 L Vow’ c La S d Re T ( 0 r ms Supplementary 
Act (31 of 19o2), S. 3 — Delendants in cultiva¬ 
tor possession m 1359-F- Held acquired rights 
of asami — Tenancy Laws — U. P. Land ^Re- 

Supplementary Act (31 of 19 r i°l e <j 

1964 AH WR (HC) 255. '' 3 ‘ 

—S; - 21 t M (*?) — Expression ‘Mortgagee in 
possession, meaning of — Mortgagee of an or! 

thm??h y h , oldin * acquires status of asami al- 

(536) (pT°DHPr 8)? im ' Qlld * AIR 1963 “6 

[Overruled in AIR 1965 AH 221.] 
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H. ACT (1931), S. 21 


--Ss. 21, 7 and 165 — Decree for arrears of 

rent under the Tenancy Act — Execution — 
Execution bv lease out of holding — Not 
barred bv Section 165 of Zamindari Abolition 
Act — Such lease not inconsistent with the 

scheme of the Land Reforms Act — Lessee does 
not acquire asami rights thereunder but be¬ 
comes a trespasser after period of the lease. 

1963 All WH (HC) 329: 1963 All LJ 338: ILR 

(1963) 1 All S83. 

-S. 21 (1) (h) (as amended by U. P. Amend¬ 
ment Act 20 of 1954) — Words “to any one or 

more of the classes mentioned in S. 157” in Sec¬ 
tion 21 (1) (h) after amendment have reference 
to the classes mentioned in amended S. 157 
which is retrospective. Sec Tenancy Laws — 
U. P. Zamindari and Land Reforms Act (1951), 
S. 202. 1962 All WR (HC) 591. 

--S. 21 (1) (d) — Repeal of U. P. Agricul¬ 
turists Relict Act — Mortgagor’s right of redemp¬ 
tion not alTccted — Parties to approach revenue 
Court for possession. See Tenancy Laws — 
U. P. Zamindari Abolition and Land Reforms 
Act (1951), Section 339. 1961 All LJ 273. 

-Ss. 21 (1) (d), 18, 19 and 202 — Possession 

under void mortgage — Mortgagee cannot claim 
to be assami. AIR 1955 NEC (All) 4171. 

SECTION 23 

-Ss. 23, 24 — Transfer of certain Jagir to 

younger brother not holding anv Zamindari 
property for maintenance — Condition that in 
case of no male descendant the property to 
revert to impartible estate — Sections 23 and 
24, held did not apply. 1965 All LJ 480. 

SECTION 24 

-S. 24 — Applies to transfer bv intermediary 

•— Transfer to person not an intermediary — 
No transfer by transferee — S. 24 does not ap¬ 
ply. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
S. 23. 1965 All LJ 480. 

-S. 24 — Contract Act (1872), S. 56— Speci¬ 
fic Relief Act (1877), Section 14 — Option to 
reconvey to seller land sold — Subsequent pass¬ 
ing of U. P. Zamindari Abolition and Land 
Reforms Act, 1950 (1 of 1951) — Portion of 
land vested in State resettled on purchaser — 
Purchaser cannot back out of agreement to 
reconvey land to seller. See Contract Act (1872), 
S. 56. AIR 1963 All 201. 

-S. 24 — Enforcement of — Section has 

come into force and is in force now. 1952 All 
WR (Rev) 179: 1952 RD (BR) 273. 

-S. 24 — Applicability — Applies to old 

leases — Words ‘‘Relieve” and ‘‘liability”—Mean¬ 
ing of. 

The lease or the agreement under Section 24 
relieves the tenant of the liability and it, there¬ 
fore, follows that the liability has to be there 
before it can be lightened — It must therefore, 
refer to such cases only where the rent has 
already been determined and the lease seeks to 
reduce it. Support is lent to this view bv a 
comparison of Section 247 of the Act which is 
to cover all cases of new lease made after 1st 
July, 1948. Section 24 is not applicable to new 
lease but covers only old existing leases. 1952 
All WR (Rev) 179: 1952 RD (BR) 273. 

SECTION 26 

-S. 26 (1) — Rules under. Rule 4 — Rule is 

valid. AIR 1955 NEC (All) 2696 (DB). 


-S. 26 — Rules under. Rule 5 — 

valid. AIR 1955 NEC (All) 2696 (DB); 


Rule is- 


:- s - 20 — Roles under, Rule 5 (5) — Rule 

is not invalid because it infringes principle of 
avoiding multiplicity of suits. AIR 1935 NEC 
(All) 2696 (DB). U 


-S. 26 (2) — “Staved under this Chapter”, 

does not mean suit itself should have been 
staved under anv express provision in Ch. 2, 
but means suits to be staved in view of S 6 
(1). AIR 1955 NEC (All) 2696 (DB). 

-S. 26 (2) — Section 26 (2) (b) does not 

relate to disposal of appeals — Scope and- 
meaning of S. 26 (2) indicated. AIR 1933 NEC 
(All) 2696 (DB). 


-—S. 26 (2) (b) — Rr. 4 and 5 taking away 
right ot appeal — Rules are validlv framed. See 
renanev Laws — U. P. Abolition of Zamindari 
and Land Reforms Act (1 of 1951), S. 6 (1). 
AIR 1954 All 639. 


-S. 26 (2) (b) — Abatement of suit is one 

of the methods of disposal — Rr. 4 and 5 
under Act are not ultra vires. 1954 All LJ 364: 
AIR 1954 All 639 (640) (Pt B) (Pr 4). 

-S. 26 — Power of delegation is valid. See 

Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 6. AIR 1954' 
All 515. 

-S. 26 — Rules under, Rr. 4 and 6 — Rules 

are valid. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
S. 6. AIR 1954 All 515. 

-S. 26 — Rules under, Rr. 4 and 6 — Rules 

govern suits under S. 180 of the U. P. Tenancy 
Act. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
S. 6. AIR 1954 All 515. 


SECTION 26-B 


-Ss. 26-B and 18 (2) — Acquisition ot 

Bhumidari right — Land proved to be £ hu . d * 
kasht of evacuee at time of migration to Pakisr 
tan must be deemed to be khudkasht of evacuee 

on 31-6-1952 — Person in possession of it does- 

not become an occupier and does not acquire 
Bhumidari rights under S. 18 (2), See Tenancy 
Laws — lb P. Zamindari Abolition and Lana 

Reforms Act (1 of 1951), S. 18 (2). AIR 1956- 

All 538. 

SECTION 27 


-S. 27 — Execution of trust in 1929 — Trusl 

not extinguished bv coming into force of_E. r- 
Act 1 of 1951. Sec Trusts Act (1882), S. // (*)■ 


R (1964 ) 2 AH 191. 

-S. 27 — Constitution of India. Art. 31 

i and (4) — Compensation — .Meaning •— 
P. Act 1 of 1951, cannot be challenged on 
estion of adequacy of compensation. See Con- 
tution of India, Art. 31 (2) and (4). AIR 1951 

1 674 ( FB) - 

-Chapters 3 (Ss. 27 to 64) and 5 (S. i3) - 

1 ..... n i i Hpnnf 


upensation If includes Rehabilitation grant. 

>er Mootham, Chandiramani, Agarwala ana 
argava JJ. — The compensation which tne 

»rmediary will receive for the ac P ulSlt '° n 
property under the Act inc udes the amount 
any) to which he is entitled as Rehabihta- 

ii Grant. . 

Vs the Rehabilitation Grant forms Partofine 
1 compensation payable to intermediary 

der the Act, the provisions relating to n 
int are not open to attack as contra\en g 
ms of Article 14 of the Constitution, by 
• of Article 31 (4). 
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Per Malik C. J. — The Rehabilitalion Grant 
is not a part of compensation. The validity of 
the Act, however, cannot be challenged on the 
ground that Rehabilitation Grant has not been 
paid on a uniform basis and is therefore discri¬ 
minatory. Raja Surra Pal Singh v. U. P. Gov¬ 
ernment. 1951 All LJ 365: 1951 All WR (HC) 
317: ILR (1952) 2 All 46: AIR 1951 All 674 (686, 
687. 700, 701) (Pt O) (Prs 56, 65, 145, 148) 

(FB). 

SECTION 28 


■Ss. 28 and 33 — Adhivasi rights — Claim 


, i These are cases which are covered bv 
involved These are Cy 1954 All LJ 

i£ 1( AIR 1954°AI1 (752) (Pt A) (Prs 3, 4). 

SECTION 37 

_S. 37 (b). Proviso — Applicability — Test. 

1963 All WR (HC) 282: 1963 All LJ 328. 

SECTION 38 

-S. 38 — Procedure — Objection under 


to — Person must be recorded as occcupant in 
Khasra of year 1336-F and not in part of the 
year. See Tenancy Laws — U. P. Zamindari Aboli¬ 
tion and Land Reforms Act (1 of 1951). Sec. 20 
(b). 1963 All WR (HC) 183: 1963 All LJ 286. 

#-Ss. 28, 30 and 54 —Acquisition of Zamin¬ 


dari rights bv State Government — Compensa¬ 
tion paid in bonds — Amount of interest paid 
to Zamindar— Not part of compensation money 
— Amounts to interest on security or income 
from other source — Liable to pav income-tax. 
See Income-tax Act (1922), S. 6. AIR 1961 All 
674 (FB). 

SECTION 29 

--S. 29 — Payment of interim compensation 

under U. P. Zamindari and Land Reforms Act 
without security or sureties — Contempt of Court 
by compensation Officer. See Contempt of Courts 
Act (1952), Section 3. 1960 Cr LJ 442: AIR 1960 
All 231 (DB). 

SECTION 30 

•S. 30 — Income-tax Act (1922), S. 6 — 


Section 4G to statement of gross assets m res¬ 
pect of some village rejected — Same obiection 
— Cannot be raised bv application under Sec¬ 
tion 61. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 oi 19ol), 
S. 61 (2). 1957 All LJ 616. 

-Ss. 38 and 46 — Scope of — 'Arithmetical 

mistake’ — Omission in statements of gross 
assets prepared under Section 36 — Is a mis¬ 
take. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
S. 61 (2). 1957 All LJ 616. 

SECTION 39 

-S. 39 (1) (a) — Compensation to be paid 


Acquisition of Zamindari rights by State Gov¬ 
ernment — Compensation paid in bonds — 
Amount of interest paid to zamindar — Not 
part of compensation money — Amounts to 
interest on security or income from other 
source — Liable to pav income-tax. See Income- 
tax Act (1922), S. 6. AIR 1961 All 574 (FB). 

SECTION 32 

“ S. 32 — U. P. Land Revenue Act (1901), 
. 7~ Mortgagee in possession of proprietary 

nghts is not an intermediary. 1961 All LJ 1013. 


to intermediary — Assessment of — Enhanced 
rate of rent required to be paid on grant of 
Bhumidnri sanad — If to be taken into consi¬ 
deration — (Tenancy Laws — U. P. Agricul¬ 
tural Tenants (Acquisition of Privileges) Act (19 
of 1949), S. 7 (1) (b) ) — (Tenancy Laws — 
U. P. Tenancy Act (17 of 1939), S. 92). 1959 All 
LJ 526. 

-S. 39 — Record of rights — Correctness ol 

entries in — Power of compensation officer to 
determine correct rental for preparing assess¬ 
ment roll stated. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1 
of 1951), S. 32. AIR 1955 NUC (All) 1727. 

SECTION 44 

-—S. 44 — Assignee of land revenue, simpli- 
citer — Not entitled to compensation. See Ten¬ 
ancy Laws — U. P. Zamindari Abolition and 

L»nd ?* forms Acl < 1951 )* s - 3 (8). 1962 All WR 
(HC) 661. 

SECTION 45 


SinesioVealnefiT^l^M^T 1^ « T of "venue, simp.i 


Correctness of entries in — Compensation Offi¬ 
cer has to determine correct rental for prepar¬ 
ing assessment roll — He cannot do it on basis 
ln record of rights* AIR 1955 NUC 

I All) 1/27, 

SECTION 33 

r Ad i vasi riehts claim to — Person 

vpa $ r iwc° rd ? as occu P an t in khasra of 
Tenant 6 f F 8nd n ?J m part of the Vear. See 
and ^ a V nH L R W ? U ; P ' Zam indari Abolition 

All WR (HC) m (1951K S ’ 20 (bK 1963 

SECTION 34 

—-Ss. 34, 48 and 49 — Scope. 

toPstih?Uh 4 h* PreS . e ^ eS . the ri6ht of an V Person 
or nart b thpr nf * C “S? in res Pect of any estate 
ha vim? the °I dinarv municipal Courts 

anvihfno J f U w dlCtl0n V and lhis notwithstanding 
and^SS* Jwh may i be l ound in Secl ions 32, 33 
s^Uon 9 offi^r h the order of lhe eompen- 

lion 4R fn h dec ! duig 30 obiection under Sec¬ 
tion 48 to be a decree of a civil Court While 

£ C 3“J« “S 49 0f ,he Act »abfe the Court 
hev ire no C t 5L n e J“J n ‘ of lhc compensation 

ouestion of !?? lo cover cases where lhe 
question of title to compensation is itself 


-- *“**'-* 11 * tuuc, aiiu p11 

citer — Not entitled to compensation. See Ten 

anev Laws — U. P. Zamindari Abolition ant 

hjmo Reforms Act (1951), S. 3 (8). 1962 AH WF 
(tiCJ 661. 

' Ss * 45 * 4 » 6 ( b ) — Annual grant of mone^ 
as pension — Amount calculated on basis ol 
one-lourth of revenue of pargana — Refusal b\ 
Government to pay grant after coming ink 
force of Act — Right of pensioner to grant — 
Right can be enforced by writ of mandamus 

nrnl Vnrfi^R }* a ' vs T U * P ‘ Zam i»dnn Abolitior 

1959 AhU'JdbI: AC ‘ " ° f 19M '■ S ' 4 - ^ 

[Reversed in AIR 1963 SC 799.] 

jj—S. 45 — Who can lake advantage of sec 

n iS!; n 45 contemplates the payment of com- 
f n cn S|1 n l ?- lbe Proprietors mentioned therein 
In Section 45, S. 78 of the U. P. Land Revenue 

o‘veu irr e p S ^ V „„“h d »ve 

he cannot take advantage of S 45 iuT 
All 564 (668 to 570) (pfE) (P r H) 195(3 

^[Reversed on another SC 
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S. 45 — Applicability — Conditions. 

Bel ore the provisions relating to ascertain¬ 
ment ot gross and net assets for the purposes of 
payment of compensation can be taken advan¬ 
tage ol by a person, it is necessary that his 
claim must be an estate which has been ac¬ 
quired by the State Government. If it is not an 
estate and has not been acquired bv the State 
Government the applicant cannot be regarded 
as a proprietor under Section 45, and is not 
entitled to any compensation and consequently, 
the question of applying Section 45 does not 
arise. AIR 1956 All 564 ( 568) (Pt F) (Pr 14) 
(DB). 

[Reversed on another point in AIR 1963 SC 
799.] 

SECTION 46 

-S. 46 — Writ of prohibition — Delay — 

Lack of jurisdiction — Delay is immaterial. See 
Constitution of India, Art. 226. AIR 1962 All 
590 (DB). 

--S. 46 — Compensation Officer is Court and 

has inherent powers under S. 151 — Restora¬ 
tion application under 0. 9, R. 13, barred — 
Inherent jurisdiction cannot be invoked. See 
Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act. 1950 (1 of 1951), S. 48. 
AIR 1962 All 590 (DB). 

-Ss. 46 and .'143 — Proceedings started bv 

objection in response to notice — State Gov¬ 
ernment is to be deemed to be a partv. 1962 All 
L.I 501: 1962 All WR (HC) 475: AIR 1962 All 
590 (596) (Pt A) (Pr 15) (DB). 

[Reversed in AIR 1966 SC 1164.] 

-Ss. 40. 47 and 343 — Only when State 

appears in response to notice under S. 46. it is 
entitled to notice under Section 47 — Second 
part of Section 343 (1), provides the manner in 
which the notice is to be sent — State not ap¬ 
pearing under Section 46 — State is not en¬ 
titled to notice on basis of natural justice — 1960 
All LJ 557, Reversed. 1962 All LJ 501: 1962 All 
WR (HC) 475: AIR 1962 All 590 (590, 598, 600, 
601) (Pt B) (Prs 15, 23 to 26, 33. 36) (DB). 

[Reversed on another point in AIR 1966 SC 
1164.] 

-S. 46 — Word ‘and’ in expression ‘appear 

and file objections’ does not mean ‘for purpose 
of’ — Interpretation of Statutes — Words — 
‘And’. 

The expression used in the Hindi version of 
the Act is inconsistent with the English version; 
that being so the English version will have to 
be preferred. 1962 All LJ 501: 1962 All WR 

(HC) 475: AIR 1962 All 590 (598) (Pt C) (Pr 
22) (DB). 

[Reversed in AIR 1966 SC 1164.] 

-Ss. 46. 48, 341 — Proceedings before the 

compensation officer under Section 46, nature 
of — Position of State and objector are not 
that of plaintiff or defendant, decree-holder or 
judgment-debtor. 1960 All LJ 557. Reversed. 
1962 All LJ 501: 1962 All WR (HC) 475: AIR 
1962 All 590 (599) (Pt D) (Pr 29) (DB). 

[Reversed on another point in AIR 1966 SC 

1164.] 

-Ss. 46, 48, 341 — Registration of objection 

— Notice or summons under O. 5. Civil P. C. is 
not necessary. 1960 All LJ 557. Reversed. 1962 
All LJ 501: 1962 All WR (HC) 475: AIR 1962 
All 590 (599) (Pt E) (Prs 30, 31) (DB). 

[Reversed on another point in AIR 1966 SC 

1164.] 

-Ss. 46. 62, 343 — Compensation Roll made 

under S. 52 — Finality. 


Even though the law mav make a particular 
order or act final the Courts have the power to 
enquire into the validity of the steps leading to 
the order or act. Therefore, compensation Roll 
held did not become final under S. 52 I960 All 
WR (HC) 418: 1960 AH LJ 557. 


[Reversed in AIR 1962 All 590.] 

-S. 46 — Scope of — Objection under, to 

statement of gross assets in respect of some 
villages rejected — Same objection — Cannot 
be raised bv application under S. 61. See Ten- 
anev Laws — U. P. Zamindari Abolition and 
Land Reforms Act |1 of 1951), S. 61 (2). 1957 
All LJ 616. 

-; S * 46 — Record of rights — Correctness of 

entries in — Power of compensation officer to 
determine correct rental for preparing assess¬ 
ment roll. See Tenancy Laws — U. P. Zamin¬ 
dari Abolition and Land Reforms Act (1 of 
1951), S. 32. AIR 1955 NUC (All) 1727. 


SECTION 47 


Ss. 47, 46 and 343—Only when State appears 
in response to notice under S. 46, it is entitled 
to notice under S. 47 — Second part of S. 343(1) 
provides the manner in which the notice is to 
be sent — State not appearing under S. 46 — 
State is not entitled to notice on basis of natural 
justice — See Tenancv Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1951), S. 46. 
AIR 1962 All 590 (DB). 

[Reversed in AIR 1966 SC 1164.] 

-S. 47 — C. P. Code (19081, O. 9. R. 13 — 

Ex parte decision of objections under S. 46 — 
Restoration application has to be within 30 
davs of the decree. 1962 All LJ 501: 1962 All 
WR (HC) 475: AIR 1962 All 590 (601) (PI G) 
(Pr 41) (DB). 

[Reversed on another point in AIR 1966 SC 
1164.] 

-Ss. 47, 48, 50. 343 — Proceedings under 

Chs. 3, 4 and 5 —Slate Government is necessary 
party. 1960 AH WR (HC) 418: 1960 All U 657. 
[Reversed in AIR 1962 All 590.] 

SECTION 48 

-Ss. 48, 46. 341 — Proceedings under Sec¬ 
tion 46, nature of — Position of State and 
objector are not that of plaintiff or defendant, 
decree-holder or judgment-debtor. See Tenancv 
Laws — U. P. Zamindari Abolition and Land 
Reforms Act (1951), S. 46. AIR 1962 All 590 
(DB). 

[Reversed on another point in AIR 1966 SC 
1164.] 

-Ss. 48, 46. 341 — Registration of objection 

— Notice of summons under Order 5, Civil P. C. 
is not necessarv. See Tenancv Laws — U. P- 
Zamindari Abolition and Land Reforms Act 
(1951). S. 46. AIR 1962 AH 590 (DB). 

[Reversed on another point in AIR 1966 SC 
1164.1 

-Ss. 48. 46 — C. P. Code (1908), O. 9, R. 13, 

Section 151 — Compensation officer is Court 
and has inherent powers under S. 151 — Resto¬ 

ration application under O. 9, Rule 13, barred 

— Inherent jurisdiction cannot be invoked. 1962 
AH U 501: 1962 All WR (HC) 475: AIR 1962 
All 590 (602) (Pt H) (Pr 42) (DB). 

[Reversed on another point in AIR 1966 SC 
1164.] 

-S. 48 — Proceedings for determination of 

compensation — Nature of — Hearing of objec¬ 
tions bv Compensation Officer — Procedure to 
be followed — Compensation Officer determin¬ 
ing compensation without giving notice — Pro¬ 
ceedings vitiated. 1961 AH WR (HC) 403: 1961 
All LJ 493. 
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•S. 48 — Proceeding under Chs. 3, 4 and 5— 
State Government is necessary party. See Ten¬ 
ancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1951). S. 47. 1960 All WR 
(HC) 418: 1960 All LJ 657. 

[Reversed in AIR 1962 All 590.] 

-S. 48 — Compensation Officer, is not Court 

subordinate to High Court. See Civil P. C. 
(1908), S. 115. AIR 1957 AH 495. 

[Overruled in AIR 1962 All 315 (FB). Over¬ 
ruled in AIR 1964 All 504.] 

-S. 48 — Parties — Proceedings under — 


Party neither necessary nor proper party —• 
Compensation officer ordering addition suo 
motu — Order is illegal — Order however can¬ 
not be revised under Section 115 as it is not a 
Court subordinate to High Court. See Civil P. C. 
(1908), O. 1, R. 10 (2). AIR 1957 AH 495. 

[Overruled in AIR 1962 All 315 (FB), Over- 
ruled in AIR 1964 All 504.] 

SECTION 49 

-S. 49 — Scope indicated. See Tenancy Laws 

*“ L\ P. Zamindari Abolition and Land Reforms 
Act (1 of 1951), Section 34. AIR 1954 All 751. 

SECTION 50 


-S. 50 — Proceedings under Chapters 3, 4, 

»> — State Government is a necessary party. See 
Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1951). Sec. 47. 1960 All 
WR (HC) 418: 1960 AH LJ 557. 

[Reversed in AIR 1962 All 590.] 

SECTION 52 

1 -S. 52 (2) — Compensation Officer having 
lurisdiction finalising compensation roll — Cor¬ 
rect procedure not followed — Still compensa¬ 
tion roll becomes final after being filed 
and sealed. 1962 AH LJ 601: 1962 All WR (HC) 

fjg* AIR 1962 All 590 (601) (Pt F) (Pr 38) 

(DU). 

[Reversed on another point in AIR 1966 SC 
1164.J 

—-Ss. 52, 60, 61 — Compensation Assessment 
Roll finalised — No alteration can be made in 
it except in case of accidental error — Changes 
made because of amendment of Rule 39-B (2) 
by addition of proviso to the Rule — Amend¬ 
ment of rule not retrospective — Change in 

f fSSi Cn o a A n n «« ss * s ,?JJ er l 1 RoU is dlegal. ILR 

(HC? 154 AU 6715 1981 AI1 U 126: 1961 AI1 WR 

r~ S ; 0 52 “I, Compensation Roll made under Ser- 
tion 52 — Not final. See Tenancy Laws— U. P 

Abo, ji ion and Land Reforms Act 

LJ °657 S ’ 46 ’ 1960 AJ1 WR 418: 1960 An 

[Reversed in AIR 1962 AH 590.] 

SECTION 54 

. ~ 8 : 64 7 " Income-tax Act (1922), S. 6 — 

pri?mpn» IOn °/ Zam,ndari r *ehts by State Gov- 
Ammfn/ T . C ? m P e 4 nsa t»on paid in bonds — 
Amount of interest paid to zamindar - Not 

part of compensation money — Amounts to 
n erest on security or income from othe? 
source — Liable to pay income-tax. See Income- 
tax Act (1922), S. 6. AIR 19G1 All 674 (FB). 

SECTION 60 

w n < S, 0mp t ? naation Assessment Roll 
finalised — No alteration can be made in it 

except m case of accidental error — Changes 

made because of amendment of Rule 39-B (2) 

mpn1 dd nf ° n M ! 0f Pr ° V,S0 t0 the Ru,e - Amend¬ 
ment of rule not retrospective — Change in 


compensation Assessment Roll is illegal. See 
Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 52. ILR 
(1959) 2 All 671. 

SECTION 61 

-S. 61 — Compensation Assessment Roll 

finalised — No alteration can be made in it 
except in case of accidental error — Changes 
made because of amendment of Rule 39-B (2) 
bv addition of Proviso to the Rule — Amend¬ 
ment of rule not retrospective — Change in 
Compensation Assessment Roll is illegal. See 
Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 52. ILR 
(1959) 2 AH 671. 

-S. 61 — Limitation. 

There is no limitation prescribed under Sec¬ 
tion 61 for making an applicalion. The only 
limitation placed on the power of the Compen¬ 
sation Officer is that before the compensation is 
actually paid he can correct the compensation 
assessment roll. 1957 All WR (HC) 605: 1957 

AH LJ 616. 

-S. 61 (2) — Applicability — Objection under 

S. 46 to statement of gross assets in respect of 
some villages rejected — Same objection —Can¬ 
not lie raised bv application under S. 61. 1957 
AH WR (HC) 605: 1957 All LJ 616. 

~—S. 61 (2) — ‘Arilhmclirnl mistake’ — Omis¬ 
sion in statements of gross assets prepared 
under Section 36 — It is an arithmetical mistake. 
1957 All WR (HC) 605: 1957 All LJ 616. 

SECTION 62 

-S. 62 — Applicability — Is not applicable 

to .an order of injunction where ‘no proceedings 
pending before the Compensation Officer’ had 
been slaved or were restrained, but it was 
ordered that the possession of the compensation 
b< ?. nd 7 rnny not be taken in the meanwhile. I960 
All WR (HC) 111: 1960 All LJ 124. 

SECTION 65 

-S. 65 — Execution of trust in 1929 — Trust 

not extinguished bv coming into force of U P 

an , ( m4) 9 2A,fm. rus,s Acl ,,8S2 '’ s - 77 ' (n,; 

SECTION 68 

® T S . s * 68 ;. 8 f e L [£) — Delegation is within 
permissible limits and is not delegation of essen¬ 
tial legislative power. See Tenancy Laws _ 

U P i 1 Land Re forms Act 

(1951), S. 6 (c). AIR 1952 SC 252. 

—S. 68 — Payment In bonds — Whether pay¬ 
ment of compensation. 1 • 

a ^I h< i Ueh n 1 ? ond is a Promise to pay in future 
I ? ot omount to payment in cash in 

men? of <l0CS n0t ™ Catl ,hat there »* no pav- 

r f com P ensa tion whatsoever when the 

AH 88 (88) (P. F) (Pr 8i ,DB) U B2: AIR 1832 

SECTION 69 

Reforms R u I es^ ’(1^52^”*R *1-^S!' 11°,? nnd £ and 
pcnsalion Officer. Discretion of Com- 

tion CC Omcor 9 '° «* Compensn. 

r.r s?"yr&Z 

AC. does no. B ive a„ v directions™^ 
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iln? mailer. The provisions of the rule come 
inio efleet only after the Compensation Ollicer 
has exercised his discretion and has come to the 
conclusion that the amount should he deposited 
in a hank, 1953 All LJ 651: AIR 1954 All 202 
(203) (Pi A) (Pr 4) (DB). 

-Ss. 69 and 72 — U. P. Zamindari Abolition 

and Land Reforms Rules. 1952, R. 84 — Rules 
cannot take a wav what is given bv Act. 1953 All 
L.I 651: AIR 1954 All 202 (203) (Pt B) (Pr 5) 
(DB). 

*-Ss. 69 and 72 — "Possession” — Meaning — 

Compensation in respect of property acquired 
under L. P. Act 1 ol 1951 — Right of widow 

o! Zamindar to amount deposited in Bank under 
S. 09 of the U. P. Act. See Hindu Succession 
Act (1956.1, S. 14. AIR 1964 All 165. 

SECTION 70 

——S. 70 — Mortgagee obtaining decree under 
L. P. Act 25 of 1934 — Decree transferred to 
Collector for liquidation — Mortgagor taking deli- 
verv of compensation bonds in pursuance of 
notice under R. 77 of U. P. Z. A. L. R. Rules — 
Board of Revenue directing Collector to direct 
treasuries to slop payment on instalments and 
to attach movable and immovable property to 
mortgagor — First direction held proper and re¬ 
quired no cancellation but second direction was 
bevond jurisdiction of Board. See Debt Laws — 
L'. P. Encumbered Estates Act (25 of 1934), Sec¬ 
tion 23 A. 1965 All LJ 490: AIR 1966 All 109 
(DB). 


& L. R. ACT (1951), S. 69 

S. 152. U. P. Land Revenue Act — Abolition of 

Zamindari — Transfer also comes to end _ A 

alone is entitled to claim rehabilitation grant _ 

l. P. Land Revenue Code (1901), S. 152. 1964 

All WR (HC) 287. 

9 -S. 73 — Compensation payable for the 

acquisition — It includes amount to which he is 
entitled as Rehabilitation Grant. See Tenancy 
Laws — U. P. Zamindari Abolition and Land 
Reforms Act (1951), S. 27. 1951 All WR (HC) 
317: AIR 1951 All 674 (FB). 

SECTION 113 

®-S. 113 — Validity — Establishment ol 

Gaon samnj as body corporate — Validity — 
Constitution of India, Sch. 7, List II, Entry- 32. 

It is not necessary that there must be a volun¬ 
tary society of individuals united together by 
mutual agreement for common purposes before a 
corporation can come into existence. Raja Surya 
Pal Singh v. U. P. Government, 1951 All LJ 365: 
1951 All WR (HC) 317: ILR (1952) 2 All 46: 
AIR 1951 All 674 (698) (Pt W) (Pr 132) (FB). 

SECTION 114 

®-S. 114 — Membership of Gaon Samaj — 

Constitution of India, Art. 19 (1) (c). 

Under the Act no person can be made a mem¬ 
ber of the Gaon Samaj against his will. Hence 
there is no contravention of the provisions of 
Art. 19 (1) (c), Constitution of India. Raja 
Surva Pal Singh v. U. P. Government. 1951 All 
LJ 365: 1951 All WR (HC) 317: ILR (1952) 2 All 
46: AIR 1951 All 674 (699) (Pt X) (Pr 132) (FB). 


-S. 70 — Inherent powers of Board of Re¬ 
venue. in revision under S. 46 (2). U. P. Act 
(25 of 1934) to give directions to Collector — 
Proceedings for liquidation of decretal debt before 
Collector — U. P. Act (1 of 1951) coming into 
force during pendency and proprietary rights of 
J. D. vesting in State Government — Remedy 
under U. P. Acts (35 of 1934) and (1 of 1951) 
for directing Compensation Officer to place 
compensation money at disposal of Collector, not 
availed of — Compensation bonds delivered to 
J. D. — Proceedings started bv creditor before 
Collector to stop payment of compensation bonds 
and to attach properties of J. D. — Order bv 
Board of Revenue in revision under inherent 
powers directing Collector to take such action — 
Order illegal. See Civil P. C. (1908 1 , S. 151. AIR 
1964 All 203. 

[Reversed in AIR 1966 All 109.] 

-S. 70 — Execution of compromise decree — 

Compromise decree against ex-zamindar provid¬ 
ing payment from compensation payable to him 
under U. P. Act, 1 of 1951 — Decree-holder can 
get attached bonds of face value of amount due 
to him and not bonds of market value. See 
Civil P. C. (1908), O. 23, R. 3. AIR 1963 All 438 
(DB). 

SECTION 72 

• -S. 72 — Rules cannot take away what is 

given bv Act. See Tenancv Laws — U. P. 
Zamindari Abolition and Land Reforms Act 
(1951), S. 69. AIR 1954 All 202 (DB). 

■-S. 72 — Hindu Succession Act (1956), S. 14 

— "Possession" — Meaning — Compensation in 
respect of property- acquired under U. P. Act 
1 of 1951 — Right of yvidow of Zamindar to 
amount deposited in Bank under S. 69 of the 
l\ P. Act stated. Sec Hindu Succession Act 
(1956), S. 14. AIR 1964 All 165. 

SECTION 73 

• -S. 73 — A and B co-sharers of Zamindari 

estate — Interest of A transferred to B under 


SECTION 117 

-S. 117 — Trees standing on graveyard — 

Thcv vest in Gaon Samaj. See Tenancy Laws — 
U. P. Zamindari Abolition and Land Reforms 
Act, 1950 (1 of 1951), S. 4. 1965 All WR (HC) 
371: 1965 All LJ 609: ILR (1965) 2 All 337. 
-S. 117 (vl) —Question of land being appur¬ 
tenant to house is one of fact — Bazar on such 
land — Character of land not changed. See 
Tenancy Laws— U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 9. 1963 All 

WR (HC) 392: 1963 All LJ 499. 

-S. 117 (1) — Land vesting in Gaon Samaj 

— Test of — Land emerging out of river bed 
and cultivated bv adjoining plot holders —Land 
held vested in Gaon Samaj. ILR (1961) 1 All 26. 

-Ss. 117, 3 (14) — Object of S. 117 — Land 

not used for purposes of S. 3 (14) — Land 

still gets vested in Gram Samaj. 1961 All WR 
(HC) 604: 1961 All LJ 910. 1 

SECTION 118 *' : 

-—Ss. 118, 344, 128 (2) (kk), 209 and 210 — 
l T . P. Zamindari Abolition and Land Reforms 
Rules, Rr. 115-C, 115-D and 115-E, 115-F — 

Ejectment order against trespasser can be 
passed onlv bv Collector and not bv Tahsildar 

— Rules 115-D, 115-E, 115-F are ultra vires — 
Sub-section (2) (kk) of S. 128 being repugnant 
to Section 128 (1) is invalid — Rules being 
invalid, ejectment order tinder them is illegal — 
Trespasser has to be ejected bv suit under Sec¬ 
tion 209 — Government cannot provide sum¬ 
mary remedy yvhen remedy- bv way of suit is 
available — U. P. Land Revenue Act (3 of 
1901), Ss. 223 and 224. 1960 All WR (HC) 327: 
1960 All LJ 549. 

SECTION 122-B 

-Ss. 122-B (2), 115-C, 115-D — Tehsildar 

invested yvith powers of a Collector — Jurisdic¬ 
tion of, to try suits — Cannot try a case 
involving bona fide questions of title — Evi¬ 
dence in case showing that respondents were in 
possession of land in dispute years before com- 


1 
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■mencemcnt of proceedings under Sec-lions 115-C 
to 115-D against them — Held, that bona fide 
question of title was involved in the case and 
hence Tehsildar was not competent to trv it. 

1965 All WR 466: 1965 Ail LJ 837: ILK (1963) 
2 All $45. 

-S. 122-B — Suit not confined to declaration 

of title alone — In case of conllict between Col¬ 
lector’s decid<>n and Court's decision latter pre¬ 
vails. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Rules (1952), 
R. 115 H. 1965 All LJ 426. 

-S. 122-B (as inserted in 1961) — U. P. 

Zamindari Abolition and Land Reforms Rules 
(1952), Rule 115-C — Case under R. 115-C — 
Bona fide question of title involved — Collector 
or Assistant Collector had no jurisdiction to 
decide the case. 1965 All WR (HC) 1: 1965 All 
LJ 236. 


beyond her lifetime — Female inheriting bhumi* 
dari holding from male bhumidar can transfer 
it — Such transfer is also valid and effective 
beyond her lifetime. See Tenancy Laws ■ 
U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951). S. 18. AIR 1965 All 1 (FB). 

-S. 134 — Sale deed executed after deposit 

of ten times revenue — Sale deed cannot be 
challenged on ground of non-transferability. See 
Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1951). S. 137. 1965 AH 
LJ 549: 1965 AH WR (HC) 474: AIR 1966 All 
367. 

-S. 134 — Interpretation — Word "Land" 

has been used not as synonym for “holding" 
but to distinguish it from “holding" as defined 
in U. P. Tenancy Act (17 of 1939 1 . S. 3 (7). 1964 
AJI WR (HC) 609: 1964 All LJ 1017. 

SECTION 137 


•-S. 122-B (amended by l ? . P. Landlords 

(Second Amendment) Act (28 of 1961) ) — Ten¬ 
ancy laws — U. P. Zamindari Abolition and 
Land Reforms Rules (1952), R. 115-C — Appli¬ 
cation bv Chairman, Land Management Com¬ 
mittee under Rule 115-C either under R. 5 (1) 
or sub-section (2) of S. 122-B — In either case 
proceedings are not ultra vires. See Tenancy 
Laws — U. P. Zamindari Abolition and Land 
Reforms Rules (1952). R. 115-C. 1964 AH WR 

(HC) 748: 1965 AH LJ 50. 

SECTION 126 

-S. 126 — U. P. Zamindari Abolition and 

Land Reforms Rules, Rr. 115-A and 115-B — 
U. P. Gaon Samaj Manual Paragraph 59 — 
Provisions of Para. 59 are mandatory. 1964 All 
WR (HC) 1: 1964 AH LJ 164. 

SECTION 127-B 

-S. 127-B — Non-compliance with Para. 131, 

U. P. Gaon Samaj Manual, not fatal to presenta¬ 
tion of writ petition or appointment of counsel. 
See Constitution of India. Art. 226. 1965 All WR 
(HC) 515: 1965 AU LJ 858. 

SECTION 128 

“—S. 128 (2) — Sub-section (2) (kk) of Sec¬ 
tion 128 being repugnant to S. 128 (1) is in¬ 
valid. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1951), S. 118. 
1960 All WR (IIC) 327: 1960 All LJ 549. 

SECTION 129 

•—5: 129 — Forest Act (1927). Chap. 2, 
(Ss. --27) a nd 5-A (U. P. Amendment) — Appli¬ 
cability - Waste land held by Bhumidar — 
Bhumidar is not a proprietor but is a mere 
tenure-holder under the State — Chap. 2 and 
Chap. 5-A will apply to his land. See Forest 
Act (I927R Chaps. 2 and 5-A (U. P. Amend¬ 
ment). AIR 1963 SC 1019. 

SECTION 134 

- Ss. 134, 143, 144 and 146 — Land held foi 

agricultural purposes though not in fact brought 
under cultivation is ‘Land' except in Ss. 143 and 
144 — Sirdar not entitled to use such land for 
industrial or residential building purposes 
except by acquiring Bhumidhari rights and 
thereafter obtaining declaration and exemption 
See U. P. Large Land Holdings Tax Act (31 of 

inshyVe’K WR (HC1 38: 1065 AU 

•Ss. 1M,, 137, 153 , 167, 171, 172. 172-A and 
174 — Female inheriting holding before Act 
from last male holder and acquiring bhumidari 
rights under Ss. 134 and 137 — Can transfer 
such holding — Transfer valid and effective 


-Ss. 137 and 134 — Sale deed executed after 

deposit of ten times revenue — Sale deed can* 
not be challenged on ground of non-transfer* 
ability. 1965 AH LJ 549: 1965 All WR (HC) 474: 
AIR 1966 All 367 (368) (PI A) (Pr 7). 

•-S. 137 — Female inheriting holding be* 

fore Act and acquiring bhumidari rights under 
S. 137 .•— Can transfer such holding. See Ten¬ 
ancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 18. AIR 1965 
All 1 (FB). 

-S. 137 — Sirdar •— Becomes bhumidhai 

onlv upon grant of certificate. 1965 AU LJ 502: 
1965 All WR (HC) 458: ILR (1965) 2 AH 777. 

-S. 137 — Bhumidhari sannd — It is binding 

onlv on parties to proceedings leading to its 
issue — It is not conclusive evidence of its 
contents against whole world. 1965 All LJ 857. 

-S. 137 —Grant of sannd under S. 137—Per¬ 
sons depositing ten limes would be deemed to 
be Bhumidhars from date of deposit. 1965 All 
\\ R 455. 

SECTION 137-A 

-S. 137-A — Declaration under — Form of 

W ord “allowed ’ on application is sufficient 

— Declaration made — Subsequent application 
under Sections 137-A and 198 cannot be criter- 

^ Ce T e ? ancv *' avvs — C'. P* Zamindari 

Abolition and Land Reforms Act (1 of 1951). 
S. 143. 1965 All WR (HC) 683. 

SECTION 143 

—S; 143 — u. P Large Land Holdings Tax 

Act <°* ?!. 19o<) ’ Ss - ' <2* 2 (15) — ‘Land* 

Definition of — Land held for agricultural 
purposes though not in fact brought under 
cultivation is land — Sirdar not entitled to use 
such land lor industrial or residential building 
purposes except bv acquiring Bhumidhari rights 
•and thereafter obtaining declaration and exemp- 
Mon — Application for such declaration rejected 
bv Department — Petitioner held liable to 
assessment under Act. See U. P. Large Land 
Holdings Tax Act (31 of 1957) S 7 toa* 

All WR (HC) 38: 1965 All LJ 243: AIR I960 All 

ScH'utn 13, 'p and '? S - Declaration under 
Section 143 — Form of — Word "allowed" on 

application is sufficient — Declaration made — 

Subsequent application under Ss. 137-A and 198 

—S 143 en r2) 1 - C P 1005 Ml WR ( Hc > 683® 
1065 AH WR (HC) 683.°' 1Sl ° nS an? mandat °ry. 

SECTION 144 

Mm" m7 U ,', Ss. Tft {*“»*• Taj 

- Definition of - L„nV hedd fo^UuK 
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purposes though not in fact brought under 
cultivation is ‘land’ — Sirdar not entitled to use 
such land lor industrial or residential building 
purposes except by acquiring Bhumidhari rights 
and thereafter obtaining declaration and exemp¬ 
tion — Application lor such declaration rejected 
by Department — Petitioner held liable to 
assessment under Act. See U. P. Large Land 
Holdings Tax Act (31 of 1957), S. 7 12). 1965 

All WR (HC) 38: l.«65 All LJ 243: AIR 19G6 All 
34. 

SECTION 146 

• -S. 146 — Land held for agricultural pur¬ 

poses though not in fact brought under culti¬ 
vation is ‘land’. See U. P. Large Land Holdings 
Tax Act (31 of 1957), S. 7 (2). 1965 All WR 

(HC) 38: 1965 All LJ 243: AIR 1966 All 34. 

SECTION 151 

• -S. 151 — Acquisition of rights in occupancy 

tenancy — Holding possessed bv joint Hindu 
family — Adopted son of one of members can¬ 
not acquire rights — Tenant acquiring status of 
Bhumidar — Alienation by — His adopted son 
cannot challenge — S. 9 cannot apply to such 
case. See Tenancy Laws — U. P. Tenancy Art 
(17 of 1939). S. 35 (a). 1965 All LJ 665: 1965 

All WR (HC) 365. 

SECTION 152 

• -Ss. 152, 18. 134. 137, 169, 171. 172. 172.A 

and 174 — Scope of Section 152 — Female 
inheriting holding before Act from last male 
holder and becoming bhumidar under S. 18 or 
acquiring bhumidari rights under Sections 134 
and 137 — Can transfer such holding — Trans¬ 
fer valid and effective beyond her lifetime — 
Female inheriting bhumidari holding from male 
bhumidar can transfer it — Such transfer is 
also valid and effective beyond her lifetime. See 
Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 18. AIR 1965 
All 1 (FB). 

-Ss. 152. 154, 169. 171 and 172 — Applicabi¬ 
lity — Hindu widow inheriting occupancy hold¬ 
ing from her husband and acquiring bhumidar) 
rights — Power to make absolute gift— (Hindu 
law — Widow — Alienation). 

Where a Hindu widow, after she inherited 
the occupancy holding in dispute from hei 
husband, became a Bhumidar of a holding bv 
depositing ten limes the rent, she has a right 
to give it away and the reversioners of her hus¬ 
band during her lifetime cannot challenge it or 
get it declared that it will not enure after her 
lifetime. There is nothing in the Act providing 
that such a widow has only limited life estate 
in her Bhumidari holding or that she has no 
right to make the gift like the one in question. 
Except to the extent laid down in S. 172. Bhumi¬ 
dhari rights are not to be governed or affected in 
anv way bv the personal law of the Bhumidhar. 
1958 All WR (HC) 633: 1958 All LJ 647. 

-Ss. 152 and 154 — Scope — Section 154 

restricts transfer of Bhumidari rights — Extent 
of restriction pointed out — No restriction to 
make will or gift to person not mentioned in 
section. AIR 1955 NEC (All) 5819. 

SECTION 153 

-Ss. 153 (1), 166, 167, 175—Transfer of Sir- 

dari rights—Suit bv surviving co-tenure holder foi 
declaration of transfer of sirdari rights bv a 
limited heir of other co-tenure holder is main¬ 
tainable — Right of survivorship does not 
involve ‘transfer’ — Hindu Law — Joint family 
Survivorship. 1963 All WR (HC) 411. 


SECTION 154 

-S. 154, Explanation — “Family” — Mean- 

ing of — Adult sons or daughters whether 
married or unmarried, not to be included in tho 
family of transferee and land held by the latter 
not required to be aggregated with land of the 
transferee from the bhumidar. 1964 All WR 
(HC) 228. 

-S. 154 — Scope — Bhumidari rights —They 

are liable to attachment and sale. See Tenancy 
Laws — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 152. AIR 1953 NUG 
(All) 5819. 

-S. 154 — Sale of Bhumidhari rights in exe¬ 
cution must comply with S. 154 — It must be 
in favour of person who does not fall within 
mischief of Section 157. AIR 1955 NEC (All) 
1703 (DB). 

SECTION 157 

-S. 157 — Section refers to living persons 

and not to artificial persons such as deitv — 
Deity not entitled to benefit of Section 157. 1963 
All WR (HC) 107. 

-S. 157 (1) (b) and (d) — Idol or deitv is 

not a minor within meaning of Section 157 (1) 
(b) — Idol or deitv does not come within class 
of persons contemplated bv Section 157 (1) (d). 

1963 All WR (HC) 95. 

-S. 157 (1) — Idol or deity whose Shebait 

or Sarbarkar is disabled within S. 157 (1) is 
itself not a disabled person. 1958 All WR (Rev) 
184, Overruled. 1963 All WR (HC) 95. 

-S. 157 (as amended by E. P. Amendment Act 

20 of 1954) — Plaintiff married woman—Her hus¬ 
band suffering from physical infirmity — Covered 
by Cls. (c) and (d) of amended S. 157 (1) — Suit 
for ejectment of asami is maintainable. See Ten¬ 
ancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1951), S. 202. 1962 All WR 

(HC) 591. 

-S. 157 (d) — Scope and applicability — 

‘Other physical infirmity’, meaning of. 

The words ‘other physical infirmity’ referred to 
in S. 157 id) included only such infirmities as 
result in total disablement and prevent the per¬ 
son concerned not onlv from cultivating with his 
own hands but also from supervising the culti¬ 
vation of his fields bv hired labour or servants. 
1962 All WR (HC) 363: 1962 All LJ 858. 

-S. 157 (d) — ‘Other physical infirmity' — 

Meaning. 

The phrase 'other physical infirmity’ means any 
kind of physical infirmity whatsoever, and is not 
to be read ejusdem generis. 1959 AH MR (HC) 
354. 

SECTION 165 

-S. 165 (a) — Land in occupation of Asami 

— Bhumidhar leasing lands — Lease is valid. 

1964 AH WR (HC) 375: 1964 AH LJ 722. 

-S. 165 — Decree for arrears of rent under 

the Tenancy Act — Execution — Execution by 
lease out of holding — Not barred bv S. 165 of 
Zamindari Abolition Act — Such lease not in¬ 
consistent with the scheme of the Land Reforms 
Act — Lessee does not acquire assami rights 
thereunder but becomes a treapasser after period 
of the lease. See Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (1 of 1951), 
S. 7. 1963 AH WR (HC) 329: 1963 AH LJ 338. 

SECTION 166 

-S. 166 — Transfer of sirdari rights — Suit by 

surviving co-tenure holder for declaration of trans¬ 
fer of sirdari rights by a limited heir of oth*» 
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co-tenant holder is maintainable. See Tenancy 
Laws — U. P. Zamindari Abolition and Land 
Reforms Act (1951), S. 153 (1). 1963 All WR 
(HC) 411. 

SECTION 167 

.-S. 167 (1) — Benefit of rule under U. P. 

Large Land Holdings Tax Act, 1957 cannot be 
claimed only by disabled subletting land holder. 
See 0. P. Large Land Holdings Tax Act (31 of 
1957), Rules under, Rule 6-A. 1964 All LJ 
933. 

•-S. 167 — Transfer of sirdari rights — Suit 

bv surviving co-tenure holder for declaration of 
transfer of sirdari rights by a limited heir of 
other co-tenure holder is maintainable. See 
Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1951), S. 153 (1). 1964 

All WR (HC) 411. 


transfer it — Such transfer is also valid and ef- 
fective beyond her lifetime. See Tenancy Law 9- 
— UP. Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 18. AIR 1965 All 1 (FB). 

-S. 172 — Judgment-debtor succeeding to pro- 

pertv under S. 172 (2) (b) of U. P. Act (1 of 1951) 
on the death of female Bhumidhar — Property- 
does not form part of assets of deceased — Judg¬ 
ment-debtor not succeeding to it as legal repre¬ 
sentative of deceased debtor — Property would: 
not be liable to attachment in execution of decree 
realisable from assets of deceased in the hands ot 
judgment-debtor. See Civil P. C. (1908), S. 52. 
1964 AM LJ 1020. 

-S. 172 — Hindu widow acquiring Bhumidari 

Rights can transfer land without restriction. 
See Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1951), S. 171. 1962 Alfc 

WR (HC) 228: 1962 All LJ 468, 


SECTION 169 

# -S. 169 (2) — Completely prohibits female 

bhumidar from making testamentary bequest of 
bhumidari holding. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951), S. 18. AIR 1965 All 1 (FB). 

SECTION 171 

• -S. 171 — “His interest in his holding shall 

devolve” occurring in S. 171 — Expression sug¬ 
gests that female bhumidar has life interests. 
See Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 18. AIR 
1965 All 1 (FB). 

“ Ss. 171, 172 and 173 — Provisions of Act 
have not abrogated principles of Hindu Law — 
Members of Joint Hindu family hold Bhumidari 
tenure under Act as joint tenants and not as ten- 
ants-in-common. 1965 All LJ 582: 1965 AM WR 
(HC) 419: ILR (1965) 2 All 445. 

' Ss. 171, 172, 172-A — Hindu widow acquir¬ 
ing Bhumldbari Righls — Can transfer land 
without restriction — Effect of Ss. 171 , 172 and 

lifc-A* 

Even if the Bhumidhari rights arose out of 
hereditary rights inherited by the Bhumidhar as 
a Hindu widow, the question of her powers to 
transfer them is governed by the provisions of 
VJ*. Za n»ndan Abolition and Land Reforms Act 
by Hindu Law. There is no provision 
uru. ** ^"Cting her power to transfer 

hen'fo?% S * 172 ' A “S'* is that when she dies 

°/i he Purposes of devolution, the land 

n ih l °u an access ‘°n to the hold- 

ing of the male holder thereof, and that the 

on 'Jhp °1 T? at f ever , Bhumidhari rights are 
gove.ned h hv d thV h ° f a . female Bhumidhar will be 

M wr ^crs o , n 9 s 62 of A,f s i J i7 4 2 e 8 : nd m - 

jandf' —^Succession i^veM 

1 U C p eS Tmin^ e - r h f. 71 * See Tenancy Laws 

Act(l P of Z ft d ? £ and Beforms 

U Of 1951), s. 18. AIR 1956 Pat 457 (DB). 

SECTION 172 

® , i 3. s ' *'£» IB* 134, 137, 152, 169, 171, 172-A 
tive hLo U ^ h t oldi ?« — Transfer valid and effec- 

bhumid ^ W: 


SECTION 172-A 

•-Ss. 172-A, 18, 134, 137, 152, 169, 171, 172 & 

174 — Scope of S. 152—Female inheriting holding 
before Act from last male holder and becoming 
bhumidar under S. 18 or arquirii. • in. i 
lights under Ss. 134 and 137 — Can transfer 
such holding — Transfer valid and effective 
beyond her lifetime — Female inheriting bhumi¬ 
dari holding from male bhumidar can transfer it 
— Such transfer is also valid and effective bey¬ 
ond her lifelime. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951), S.JS. AIR 1965 All 1 (FB). 

--S. 172-A — Hindu widow acquiring Bhumi¬ 
dari righls can transfer land without restriction. 
See Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1951), S. 171. 1962 All 

WR (HC) 228: (1962) All LJ 468. 

SECTION 174 

■— Ss ‘ I74 « 18 ' 137, 152, 169, 171, 172, 

, ., A “Y? cope ° r S * 152 — Female inheriting 
holding bet ore Act trom last male holder and 

teZ;. nK . bhumidar under S. 18 or acquiring 
bhumidari rights under Ss. 134 and 137 — Can 
transfer such holding — Transfer valid and ef¬ 
fective beyond her lifelime — Female inheritin'* 
bhumidar. holding from male bhumidar can 
transfer it — Such transfer is also valid nnd 

- C U iV p b I"° m n i d „d h<,r KIT Scc T< ‘ n “"- La« d 
. * P 'r »SV? d ?. ri Abolition and Land Reforms 

Act (1 of 19ol), S. 18. AIR 1065 All 1 (FB) 

SECTION 175 


—-S. 175 — Transfer of sirdari rights — Suit 

a 0r ,i d Ued r t° a °! 

°ncv LalT" '* “'»M««ble. Sec Ten' 

wSVctk - “ m 0lit io63 ”5,1 

SECTION 176 


T Ss * ^B* IS2-A and 182-B — Division nf hr. 

r ns °bv r °comSo or unc 

lid HSi, _C “iont 1 

RSaiarK-Effi, 

“ Ss> J76, 182-A and 182-B — 

r°n 7 Decree passed by Munsiff - Tr„ n r Par 
Collector — Applicntinn w 11 “ Transfer 

sarv. 1958 All LJ 624:° 1958 All^vo I XL nec< 
AIR 1958 All 673 (SSj (Hi V ? 71 
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SECTION 178 

-S. 178 (1) (ns amended by l. P. Ael 20 of 1954) 

— Retrospective operation — Amendment makes 
change in procedure not in any substantive rule 
of i a w — Change in provision would be retros¬ 
pective and would apply to suit pending at time 
amending Act came into force. 1963 All WR 
(HC) 770: 1963 All U 1208. 

SECTION 182-A 

-Ss. 182-A and 182-B (as amended by U. P. Ael 

-37 of 1958) — U. P. Zamindari Abolition and 
Land Reforms Rules (1952), Rr. 156 to 164 — 
•Civil P. C. (1908), S. 54 and 0. 20, R. 18 — 
Suit for partition — Section 54 and O. 20. R. 18, 
•Civil P. C. do not applv — Suit instituted in 
•Civil Court — Final decree can be passed bv 
that Court. 1965 All WR (HC) 584: 1965 All 
.-LJ 948. 

-S. 182-A — Suit for partition — Decree 

-passed bv Munsiff — Transfer to Collector — 
Application to munsilT not necessary. See Tenancy 
Laws — U. P. Zamindari Abolition and Land 
’Reforms Act (19511, S. 176. 1961 All WR (HC) 

728: 1962 All LJ 11. 

——182-A, 176 and 182-B — Suit for partition 
under S. 176 — Decree passed bv MunsifT — 
Transfer to Collector — Application to MunsilT 
not necessary. Sec Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951), S. 176. AIR 1958 All 673, •-, 

SECTION 182-B 

-S. 182-B (as amended by U. P. Act 37 of 1958) 

— After amendment of section, S. 54 and O. 20, 

R. 18, Civil P. C. do not apply to suit for parti- 
lion. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Retorms Act, 1930 (1 of 
19511, S. 182-A. 1963 All LJ 948: 1963 All WR 

i(HC) 584. 

-S. 182-B — Partition of agricultural holding 

— Jurisdiction of Civil Court, extent of — Separa¬ 
tion of agricultural plots — Jurisdiction for ef¬ 
fecting — Revenue Court alone is competent. 
1965 All WR (HC) 276: 1965 All LJ 445. 

-Ss. 182-B, 176. 182-A — Suit for partition 

under S. 176 — Decree passed by MunsilT — 
Transfer to Collector — Application to MunsilT 
not necessary. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
.1951), S. 176. AIR 1958 All G73. 

SECTION 182-D 

-S. 182-D — Application for partition ad¬ 
dressed to judicial Magistrate — Sub-Divisional 
Officer has jurisdiction to partition. 1958 All L.T 
4»24: 1958 All WR (HC) 715: AIR 1958 All 673 
(674) (PI A) (Pr 2). 

SECTION 183 

-S. 183 — Surrender by Sirdar — Acceptance 

— Necessity. 

There is nothing in R. 167 which provides that 
the surrender will not be operative even though 
there has been compliance with the provisions 
of S. 183 unless such surrender has-been ac¬ 
cepted bv a competent authority. 1957 All LJ 
•D10: 1957 All WR (HC) 868. 

SECTION 189 

--Ss. 189 and 199 — Scope — Sections do not 

restrict attachment and sale of Bhumidari rights 
in execution. AIR 1955 NLC (All) 5819. 

SECTION 198 

-S. 198 — Declaration under — Form of — 

(Word “allowed" on application is sufficient — 


& L. R. ACT (1951), S. 178 

Declaration made — Subsequent application 
under S. 137-A and 198 cannot be entertained. 
See Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 143. 1965 
All WR (IIC) 683. 

-S. 198 — W 7 ho can apply under — Allot¬ 
ment by Land Management Committee of Gaon 
Samaj — Successor Pradhan of Gaon Samaj can¬ 
not apply. 1965 All WR (HC) 683. 

-S. 198 (4), Sch. II. S. No. 20 — Order can¬ 
celling lease is appealable. 1963 All LJ 837: 
ILR (1964) 1 All 203: 1964 All WR (HC) 552. 

SECTION 199 

-Ss. 199 and 209 — Land — The word ‘Land’ 

includes Bhumidhari and Sirdari land — Bhumi¬ 
dari and Sirdari land can be acquired under the 
Act without following procedure under sections 
199 and 200 of the U. P. Z. A. and L. R. Act. 
See Land Acquisition Act (1894), S. 3 (a). AIR 
1965 All 17 (DB). 

-Ss. 199 and 232 — Bhumidhar dispossessing 

Adhivasi — Adhivasi is entitled to claim back 
possession. 1963 All WR (HC) 111: 1963 All U 
98. 

-Ss. 199, 200 and 201 — Act to be construed 

as a whole — Conflict in different provisions to 
be avoided. 1962 AM LJ 782, , 

——5s. 199, 200, 201 — Ejectment — Meaning of 
'— Not used in restricted sense — Sense of the 
word in S. 199 different from one in Ss. 200, 
201 of the Act. 1962 All WR (HC) 700: 1962 
All LJ 782. 

-S. 199 — Scope — Bhumidari rights — 

Liability to attachment and sale not restricted. 
See Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1931), S. 189. AIR 
1955 NUC (All) 5819. 

SECTION 200 

-Ss. 200 and 209 — Proceedings under U. P. 

Tenancy Act, S. 168 — Act repealed by U. P. 
Urban Areas Zamindari Abolition and Land Re¬ 
forms Act — Proceeding held should be con¬ 
tinued. Sec Tenancy Laws — U. P. Tenancy Act 
(17 of 1939), S. 168. (1965) All WR (HC) 381: 

1965 All LJ 645: ILR (1965) 2 All 383. 

——S. 200 — Proceedings under S. 12, U. P- 
Agriculturists’ Relief Act — Proceeding should be 
continued after the Act of 1951. See Debt Laws 

— U. P. Agriculturists’ Relief Act (27 of 1934), 
S. 12. 1965 All W R (IIC) 299: 1965 All LJ 363. 

-Ss. 200, 202 (c) — U. P. Agriculturists’ Relief 

Act (27 of 1934), S. 12 — Repeal of Act of 195* 
—Effect—Proceedings under S. 12 cannot be con¬ 
tinued — Remedy is bv wav of suit u, ’ ( i er . n r ( ? 1 ‘ 
pealing Act. 1961 All LJ 188. Overruled. 

All WR (HC) 675: 1961 All LJ 877: ILR 
1 All 246. , v . 

-S. 200 — Ejectment — Meaning of — 

used, in restricted sense — Sense o| the 'V° r( J 
in S. 199 dilTcrent from one in Ss. 200. 20- or 
the Act. See Tenancy Laws — U. P. 

Abolition and Land Reforms Act (1951), 8. lJV. 

1962 All WR (HC) 700. , 

-S. 200 — Scope of—Repeal of Agriculturists 

Relief Act — Effect — Application for redemp¬ 
tion of mortgage — Maintainability — Debt Ln'ns 

— U. P. Agriculturists Relief Act (27 of 1034), 

Section 12. . 

Even after the enforcement of the U. 1 . Zamin- 
dari Abolition and Land Reforms Act an applica¬ 
tion for redemption of mortgage under S. 1- or 
the Agriculturists’ Relief Act is maintainable. 
1901 All WR (HC)302: 1961 All LJ 188. 
[Overruled in 1961 All LJ 877.J 
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SECTION 201 


_s. 201—Act to be construed as a whole-Conflict 

in different provisions to be avoided. See Interpreta¬ 
tion of Statutes—Harmonious Construction. 1962 All 
L J 782. 

—S. 201— The word ejectment is comprehensive 
enough not only to include ejectment from possession 
but also ejectment of property—The word ejectment 
in S. 199 has been used in respect of a totally different 
kind of rights than in S. 200 or S. 201 of the Act. See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Act (1951), S. 199. 1902 Ail W R (HC) 700. 


any one or more or the-classes mentioned in S. 15« ’ 
in S. 21 (1) (b) after amendment have reference to the 
classes mentioned in amended S. 1-5/ and the amend¬ 
ed S. 157 is retrospective in its application — Plaintitr 
married woman —Her husband suffering from physi¬ 
cal inflrmity covered by Cls.(c) and (d) of amended 
S. 157 (I) incapacitating him from personal cultiva¬ 
tion — Plaintiff falls under clause (a) ot S. 157 (1) and 
is therefore entitled to maintain a suit for ejectment of 
Asami under S. 202. 1962 All L J 667 i 1962 All W R 
(HC) 591. 

-S. 202-Suit under, by some of the land-holders 

—Held maintainable. 


SECTION 202 


S. 202 — Mortgage by occupancy tenant while 
U. P. Tenancy Act of 1939 was in force — Mortgagee 
is not Asami and cannot be ejected under S. 202. AIR 
1965 All 504 (508) (Pt E) (Pr 19). 

->S. 202 — Proceedings under S. 12, U. P. Agricul¬ 
tural Relief Act—Repeal of that Act by U. P. Act 1 of 
195L—Proceedings can continue except for plot held 
in fixed rate tenancy. See Debt Laws —U. P. Agricul¬ 
turists’Relief Act (27 of 1934), S. 12. 1963 All W R 
(HC) 299 i 1965 All L J 363. 

->. 202 (f) (ii) — Disability — Meaning of—Means 

disability of all the landholders where there are more 
than one—S. 202 (f) (i) does not require determina¬ 
tion of liability under (ii) for maintainability of suit. 
1964 All W R (HC) 447. 


-S. 202 (c)—Ejectment of an asami — Jurisdiction 

to try suit by Civil Court — Law amended during 
pendency of appeal — Amendment not made retros¬ 
pective — Amendment cannot be given effect to in 
appeal—Interpretation of statutes—Rule of construc¬ 
tion. A I R 1903 All 535 (536) (Pt C) (Pr 5). 

-S. 202 (c) — Suit under for possession by eject¬ 
ment ot defendants on the ground that the mortgage 
money has been satisfied or the amount deposited in 
Court—Requirements — Mention of section in plaint 
not necessary. AIR 1963 All 535 (536) (Pt D) (er 9). 

-Ss. 202 (1), 204 — Applicability — U. P. Tenancy 

Act (L7 of 1939), S 41—Limitation — Computation— 
Hindu Widow, teuant of disputed land —Sub lease by 
her before 1940 — Widow died on 3L-1-1952 — Her 
interest inherited by A — Suit by A for ejectment of 
sub-tenants filed on 11-7-1952 — Suit held barred by 
time — Tenancy Laws — U P. Tenancy Act (17 of 
1939), S. 41. ILR (1963) 2 All 271, 

—-S. 202 (c) — Suit by mortgagor under S. 12 of 
Agriculturists Relief Act for ejectment of mortgagee 
on the ground tnat the mortgage had been satisfied 
out of usufruct — Agriculturists Relief Acc repealed 
during the pendency of the suit—The remedy of the 
mortgagor after the repeal of the Agriculturists Relief 
Act was to file a suit for ejectment of mortgagee 
under S. 202 on the ground that the mortgage nad 
been satisfied. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 ot 1951), S. 200. 
ILR (1962) 1 All 246. 


-S. 202—Period of limitation for suit under—Sub 

sequent amendment — Vested right acquired due tc 
expiry of limitation — Right acquired not affected - 
Cause of action based on Asami’s right which is con 
and not recurring. (1962) All W R (HC) 26 
1962 All L J 229 ; ILR (1962) 1 All 843. 


" Ss, 202, 21(1) (h) and 157 (as amended by U' P. 
Amendment Act 20 of 1954) - Suit for ejectment of 
Asami—Effect of S. 5 (2) of amending Act is that the 
amended S 21 must be deemed to have stood on the 
statute book from commencement of the principal 
Act of 1950 — Hence both unamended S. 202 (f) and 
its amended substitute can only refer to cl ih) of 
21 (1) as it stands after amendment—Words "to 


The word ‘land holder’ has the same meaning, as 
detiued in the U. P. Tenancy Act, that is a person to 
whom rent is, or but for a contract, express or impli¬ 
ed, would be payable. Rut since S. 202 gives the 
ground for ejectment of au Asani, which, is a crea¬ 
tion of the U. P. Zamindari Audition and Lind Re¬ 
forms Act. and since a provision like S. 240 of the 
Old Tenancy Act (which read with S. 180 of that Act 
governed the relation between the co-sharers), is not 
to be found in the U. P. Zamindari Abolition and 
Land Reform 1 . Act, an Asami couid be ejected by any 
of the land-holders if the other land-holders are 
made parties to the suit Therefore, a suit under 
S. 202 is maintainable even if brought by some of the 
land-holders onlv. 1950 Ali L J 24 and 1957 All L ( 80, 
Approved. 1962 All W fi (HC) 206: 1962 All L J 706. 

-S. 202 (c) - Trusts Act (1S82), S. 90 - Usufruc¬ 
tuary mortgage of holding by occupancy tenant in 
1933 — Possession of holding not given to mortgagee 
— Zrmindar ejecting tenant for arrears of rent — 
Zamindar resettling tenancy with mortgagee — S. 90 
of Trusts Act held not applicable—Mortgagee notan 
Asami — Tenant not entitled for possession — Trusts 
Act (1882), S. 90. 1961 All W R (HC) 637 : 1961 All 
L J 856. 

-S. 202 (c) (as amended in 1953) — Words added 

by amending Act—Rule as to interpretation—‘Amount 
due’ means amount pa) able for the redemption of the 
mortgage and not simply amount owing — T. P. Act 
(1882), S. 60. 1960 All W R (HC) 688 : 1960 AU L f 


- ***» y*f — i CllUOUtJrS 

declared sub-tenants under S. 27 (3), Proviso, U P 
Tenancy (Amendment) Act, on 5-7-1948 — Vesting 
order passed on 1 7-1952 - Suit for ejectment - On 
24-9 1952 — It barred — Starting point of limitation 
1955 All W R (HC) B57 , 1958 All L j 553 


—S, 202—Possession under void mortgagor— Nlort- 
gagee cannot claim to be assamis. See Tenancy Laws 
,, ari Abolition and Lund Reforms Act 

(1 of 1951), S. 21 (I) (d). AIR 1955 N U C (All) 4171. 




mai' 2 M-AppHc ab iUt y _u. P. Tenancy Act (17 o 
J-yjy), 5. 41 — Limitation — Computation — Hindi 

beF n 0 rrifl 4 fi an w^ diS S ut J ed >“‘“1 - Sub-lease by he 
before 1946—Widow died on 31-1-1952 -Her interes 

SECTION 209 
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Rr 1 and 7. 1965 All L J 549 s 1965 All VV R (HC) 
4/4 : A I R I960 All 367 (369) (Pt D) (Pr 12). 


“ S. 269 and Schedule Serial No. 24 (as amended 
by Amendment Act of 1958) — Suit for damages — 
Suit was maintainable in revenue Court even before 
amendment — Addition of words ‘and damages* by 
amendment is only by way of abundant caution — 
Even assuming want of jurisdiction in revenue Court 
prior to amendment, Court should not set aside decree 
for damages validly passed and direct filing of fresh 
suit belore same Court which now admittedly has 
jurisdiction to pass it - Civil P. C. (1908), S. 107. 

1965 All W R (HC) 227 : 1965 All L J 651 j A I R 

1966 All 234 (235) (Pt A) 5). 


“—S. 209 (as amended in 1962) — Suit under — Im¬ 
pleading State as party to suit — Suit filed before 
amendment—State not impleaded in suit—Suit reach¬ 
ing appellate stage when amendment was effected — 
Suit cannot be invalidated by giving retrospective 
effect to amendment — Interpretation of Statutes — 
Procedural Law—Retrospective effect. 1965 All VV R 
(HC) 227 : 1965 All L J 651: AIR i966 All 234 (236) 
(PtC) (Prs 10, 11). 


Abolition & Land Reforms Act (1951), S. 209 

1964 All 213 (215 to 217, 219) (Pt A) (Prs 2,6,7,12) 


luverruied an another point in AIR 1968 S C 466.] 

—Ss. 209,232, 232-A and 240-A-Adhivasi out of 
possession Failure to apply for recovery of posses¬ 
sion within prescribed period—Claim to be Sirdar by 
virtue of declaration under S. 240. A — Limitation — 
Starting point — "Date of occupation” — Interpreta¬ 
tion of—-U. P.Zamindari Abolition and Land Reforms 
Ru!es (1952) Appendix III Serial No. 30, Cl. (ni)- 
u. P. Consolidation of Holdings Act (5 of 1954), 
Ss. 11, 12. 1964 All L J 1045. 


-S. 209—Scope. 

Section 209 covers cases in which the cause of 
action may be either ‘taking or retaining possession 
of land otherwise in accordance with the provisions 
or law for the time being in force’. It is only if a 
plaintiff’s case as set out in the plaint, clearly falls 
outside the purview of S. 209 that the suit could 
fail. The case of retaining possession contrary to the 
provisions of law, after the date of vesting, will fall 
under 8. 209 when the suit is bv an alleged ‘asami’, 
‘sirdar’ or ‘bhuraidhar’. 1964 All VV R (HC) 255. 


-S. 209-Suit by sirdar for ejectment—Limitation 

for — Time when begins to run. 1965 All L J 936 : 
1965 All VV R (HC) 750 i I L R (1995) 2 All 611. 

-Ss. 209, 331—Suit for possession of agricultural 

land after demolition of unauthorised construction 
on it—Jurisdiction of Civil Court—Civil P. C (1908), 
S. 9. 

A Civil Court cannot take cognizance of a suit for 
possession of agricultural lacd and for demolition of 
unauthorised construction standing thereon but can 
take cognizance of a suit merely lor demolition of 
unauthorised construction made on agricultural land. 
AIR 1954 All 768. Disting. 19S5 All L J 1137 : 19'65 
All VV R (HC) 688. 

-S. 209 — Proceedings under — Act repealed by 

U. P. Act 1 of 1951 — Effect — Mortgage of Sir plots 
as well as one which was in fixed rate tenancy — 
Proceedings can be continued except for plot held 
in fixed rate tenancy. See Debt Laws—U. P. Agricul¬ 
turists’ Relief Act (27 of 1934), S. 12. 1965 All VV R 
(IiC) 299 : 1965 All L J 363. 

■ S. 209 and Sch. II, Item 24 — Rar of jurisdiction 
of Civil Court—Suit for ejectment of persons occupj- 
ing laud without title and for damages — Revenue 
Court can give relief to plaintiffs in such cases — 
Such a suit falls under S. 209 and Sch. II, Item 24 
and cannot be entertained by a Civil Court — Fact 
that plaintiffs have also asked for demolition of 
structures unauthorisedly constructed by the defen¬ 
dants does not alter the nature of suit—If defendants 
are dispossessed, they cannot hold such unauthorised 
constructions made by them and they would have to 
vacatetheland—Relief of demolition from theRevenue 
Court is not necessary for the plaintiffs in the cir¬ 
cumstances — Plaintiffs’ main cause of action was 
wrongful dispossession and they could ask for the 
relief for possession from the Revenue Court — Such 
suits are exclusively cognizable by the Revenue 
Courts. 1953 All L J 399; 1903 All L J 1064, Foil. 
1965 All W R (HC) 199. 

•-Ss. 209, 231 (2), 240-A-U. P. Tenancy Act (17 

ot 1939), S. 180 — Failure to bring suit under S. 180 
prior to 1-7 1953 — Effect of — Adhivasi is not a 
tenure holder—Rights ot Bhumidharand Adhivasi— 
Distinction between — Liability ot adhivasi to eject¬ 
ment arising under S. 180, Tenancy Act — Bhumidar 
filing suit under S. 209 of Zamindari Abolition and 
Land Reforms Act—Suit must lail—Scope of S. 231(2), 
indicated. Mahnoo Mai v. Mulloo, 1963 All WR (HC) 
498 : 1963 All L J 731: I L R (1963) 2 All 751 * AIR 


7—S 209—Land Sir or kudkast of mortgagor on 
date of mortgage — Deposit by mortgagee under 
S. 14 (2) (b) and acceptance by State—Grant of certi¬ 
ficate to mortgage has no effect — Possession not in 
accordance with law for the time being in force — 
Suit for ejectment under S. 209 is maintainable. See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Act (l of 1951), S. 14(2). 1964 All VV R 
(HC) 224. 

—Ss. 209, 331 (1), Sch. 2 (as amended by U. P. 
Land Reforms (Amendment) Act (IS of 1956) — Ap¬ 
plicability of amendment to pending suits — Suit for 
possession and eviction instituted in civil Court prior 
to amendment—Amendment does not Affect jurisdic¬ 
tion of civil Court to further decide suit — Tenancy 
Laws —U. P. Land Reforms (Amendment) Act (18 of 
1956), S. 23H). 1 L R (1963) 2 All 261.: 

-Ss. 209, 212-B, 232, 232-A, 234-A-Scope-Adhi- 

vasi dispossessed by order of revenue Court—Filing a 
suit for recovety of possession under S. £09 — Suit 
held maintainable — Limitation Act (1908), Art. 47— 
Not applicable to suits under S. 209— Limitation is 
three jears from July next following the date of dis¬ 
possession-interpretation of Statutes — Harmonious 
construction—Rule as to—Ss. 232, 212-B, 234-A, 209 
232-A—Interpretation ot — Sections not overlapping 
Ss. 232, 212-B, 234-A—Applicability—Limitation Act 
(1908), S. 29 (2), Art. 47—Interpretation of Statutes— 
Harmonious construction—Rule as to. AIR 1959 S C 
960, Foil.; 1959 All L J 860, Disting.; (1958) 1 Andh 
VV R (SC) 109 i (1958) 1 Mad L J (SC) 109 and A I R 
1958 S C 255; AIR 1956 S C 614, Foil. 1963 All W R 
(HC) 89. 

-S. 209—Ejectment order can be passed only_ by 

Collector and not by Tehsildar — Rr. 115-D, 115-E, 
115-F are ultra vires—Sub.s. (2)(kk) being repugnant 
to S. 128(1) is invalid — Rules being invalid eject¬ 
ment order under them is illegal—Trespasser can be 
ejected by suit under S. 209 — Government cannot 
provide summary remedy when remedy by way of 
suit is available. See Tenancy Laws — U. P. Zamin¬ 
dari Abolition and Land Reforms Act (1 ot 1951), 
S. 118. 1960 All W R (HC) 327 i 1960 All L J 549. 

—S. 209—Mortgage of Sir and kudkhast plots 
Right of mortgagee to continue in possession after 
date of vesting—Suit for ejectment brought in 1953— 
The suit was within the purview of S. 209 and could 
be entertained by a civil Court. See Tenancy Laws 
U. P. Zamindari Abolition and Land Reforms Act 
(1 ot 1951), S. 0. I960 All W R (HC) 206 t I960 All 
L J 308. 
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-S. 209 — Scope—U. P. Zamindari Abolition and 

Land Reforms Rules (1952), R. 115-C— Scope and 
validity — Rule held does not conflict with S. 209 of 
the Act, See Tenancy Laws—U. P Zamindari Aboli¬ 
tion and Land Reforms Rules (1952), R. 115-C. AIR 
1958 All 97. 

-^Ss. 209. 330, 331—Applicability—Bar of suit. 

Section 209 provides for a suit against a person 
takiDg or retaining possession of land otherwise than 
in accordance with the provisions of the law for the 
time being in force. In other words, it envisages a 
suit against a trespasser. Where the initial possession 
of the defendants was in their capacity as mort¬ 
gagees and their possession had continued after the 
vesting order under an order passed under S. 14 of 
the Act by a competent Court, it could not be said 
that the defendants were trespassers. Therefore, the 
suit did not fall under S.209. Section 330 clearly 
bars the jurisdiction of the civil Court to entertain a 
suit in respect of any order passed under S. 14 of 
Part I of the Act. The suit was clearly barred both 
under that section and S. 331(1) of the Act. 1958 All 
W R (HC) 481 (2) : 1958 All L J 302. 

£-S.209—Suit for possession of grove land— 

Cause of action arising before repeal of Tenancy Act 
by U.P Zamindari (Abolition and Land Reforms) 
Act — The defendants not able to prove claim as 

J? D n D !r tbat 5and — Suit is governed bv S. 183 of 
U. P. Tenancy Act and is cognisable only bv revenue 

Vo™ ~ ,?, Tenanc y Laws “U. p Tenancy Act (17 of 
1939), S. 183. AIR 1953 All 85 (FB). 

SECTION 210 

sTftt 2 A° r Pr0 ? e i d L in £r ” nder , U - p - Tenancy Act. 
Ahil-r Act r |P T eale ^ feyU. P. Urban Areas Zamindari 
Abolition and Land Reforms Act — Effect — Person 

not acquinng status of sirdar — Proceedings can be 

IL ",1965) 2 Alfm 111 C> 381 ‘ 1965 A11 Li!m[ 

Suit under S - 209 not brought within 
L^r 0 T r T P p g f S - Can . sti11 hec0 ™ sirdars. See Debt 
9 10 ‘To^e P ;,£ gncuItunsts ’ Relief Act (27 of 1934), 
S. 12. 1905 All WR(HC) 299 , 1965 All L J 363. 

^cui?nr°,* 7 n E 9 Pr fri^ n ‘P^P 0565 connected with 
* n S ‘ 3 ( l4 ) — Meaning of — No suit by 

—■Effectnf 3 * p Ia r . 0 % ct u of . suc blan5within limitation 

s. 7 pLTt ii-' 

S^(14) 0l 19°63 !n d W L R D (H ckt ^ (1 ° f 1951 >‘ 

rnU«A^ 10 E ^* c J me “t order can be passed only by 
115 FJ rand “ otb y Tahsildar—Rules 115-D, 115-E^ 

PugnL oSW- S -i 2) , (kk ) being £ 
eiecJment A 128 (1, j ls ~~ Rules being invalid 
rin E °f °» rd j r L UD( ^er them is illegal - Trespasser 

^n b ot Drovidi by SUit UDd0r ?• 20 ^ - Government 
way^f suit'll a su .n Q ™ ary remedy where remedy by 

a ,X aRab ^ e - See Tenancy Laws — U P 

1951) and Eand R 0 rorms Act (1 of 

LJW9 118 - 1960 AUWR < HC > 327,1960 All 

SECTION 211 

Ss 2li 2 9 l n l roi i Y iS i 0 ^ s ' rdars into two classes under 
does ni 4 ?. LA not irrational - Section 211-A 

Tenan^Laws-fi v r * °a tbe A Constitution. See 

aswSSSi® 


» « 


•*— 


':iCt 


SECTION 211-A 


with powers of Collector — He is ‘Collector’ within 
meaning of S. 211-A. 1900 All L J 549, Overruled. 
1965 All L I 502 : 1965 All W R (H C) 458 : I L R 
(1965) 2 All 777. 

-S. 211-A—Validity—Dispute about title to land— 

Summary procedure against sirdar for ejectment— 
Sirdar has remedy under sub-s. (6i of S. 211-A — He 
can institute suit to establish his right—Sirdar against 
whom summary procedure is applied is not placed in 
worse position than sirdar in suit by Gaon Samaj 
under S. 211 — Summary procedure held not in con¬ 
travention of any constitutional provision—S. 211 A 
is not invalid. 1960 All L J 725, Dissent, from 1965 
AH L I 502: 1965 All W R (H C) 45S : I L R (1965) 
2 All 777. 




——Ss. 211-A and 211 — Division of sirdars into two 
classes is not irrational — Section 211. A does not 
infringe, Art. 14 of Constitution. 1965 All L J 502 • 
1965 All W R (H C) 458 : I L R (1905) 2 All 777. ' 

SECTION 212 

~ S - 212 ~ Member, Board of Revenue, reversing 
judgment without obtaining concurrence of another 
member-Order is liable to be quashed. See Consti- 

UHAU L J 858 '• m 1965 A “ W R (H C) 515 : 

~ S ; 2 * 2 T, SuR “Oder - Must be with regard to 
'tank’-«Taok\ ‘Pond’, Talao’ and -Pokhara’ are not 
synonymous terms. 

A suit under S. 212 (unamended) would only be 
maintainable if it is with regard to a tank. When R is 
not clear whether the plot in suit is a tank or a pond 
and the plot is described in the entries in revenue 
papers as tal, pokhara, pokhari and pokhar in this 

rehef^n tbe pl f D , tiff is not entitled to any 

reliet in, the absence of clear proof that the suit 

was a tank. 1963 All VV R (H C) 656 P ° 

SECTION 212-A 

Bhumidw unde?S ( 2 b 2 - 2 M 0 ) withm^' E,ectm0nt 

tion-Suit under S 209, brought b v him' £ 0n,pe J“- 

th rf ts b a s i x 

ill w R(HC) & Tmi 

SECTION 212-B 

as occupant in ^35fLF^—'^He cnm P ° SSeS i i0I c recorded 

inw ll'nc] A?®* ifk s - W mi 

venue'Court—FiHng'a’suiMorrfl 1 ” 63 l>y , order of re- 

under S. 209-Suit field malntatn.M Ver r .P osies s!oa 

dateVl’ d,s r ^ s y e"on- n Rl U ' y a “ l 

234.V 209, mA - IuTeweta,,!^, Ss ' 212 B. 

not overlapping See Tenanrv T ~\? e £ t,nQS are 
dari Abolition and Land RJf^ 8WS »”" P * Zamin- 
s. 209. 1963 All W H(Hcflft Act (1 of 1951 »' 

SECTION 220 

S°oS ay ? ent ^ 0 rent 6 ^ Cause of 1 arH the , g ^° und of 
^•? 34 J a )~”Application to Tahsildar nfS * a J s « UDder 
order for payment of arrears of rtL d 7 ?* 3 20 f or 
for ejectment Is tha °* rent ®od in defaulf 

impliedly bars the ‘ furS& ° pe ? ^ndlorf - Act 
grant the“relief o rSma^°V he Ci ^l Court, to 
Tenancy Lawe-U. P . Zamindari AfioUtt ^La^ 
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Reforms Act (195(P (1 of 1951), S. 234 .a). 1962 All 
L J 162. 

SECTION 229 

- c s. 229. 229-3. 229-C—Scope—of— Suit for mere 

declaration under S. 229-B — Applicability of S 42 
of Specific Felief Act — Sui' heid maintainable— 
Specific Relief Act (1877), S. 42. 

The intention of the Legislature in making a dis¬ 
tinction between S. 229 on the one hand and Ss. 229 B 
and 229.C on the other hand was to make a suit for 
mere declaration maintainab'e. In no case. S. 42 of 
the Speci6c Relief Act can apply to suits for declara¬ 
tion under S. 229. B or 229-C. Therefore, the plain* 
tiff’s suit for mere declaration under S 229 B that he 
was the sirdar of the suit land basing his claim by 
virtue of his being hereditary tenant of that land is 
maintainable and it is not necessary for the plaintiff 
to seek any further relief. 1963 All W R (H C) 291 « 
1963 All L J 326. 

SECTION 229-B 


-S 229-B—Scope — No declaration of co-tenancy 

in agricultural holding can be given. 

Under S 229-B no declaration of co-tenancy in 
any agricultural holding is contemplated. What the 
section contemplates is either a declaration that 
plaintiff is a Sirdar of the holding if the claim in the 
p'aint is based od exclusive rights or for a declara¬ 
tion of the plaintiff’s share if the claim is on the basis 
of jointness. 


A claim of exclusive right does not include a claim 
of joint tenancy. If therefore the plaintiff in a suit 
for declaration for exclusive rights is not able to 
establish that right the Court cannot grant him the 
relief of joint rights though on the evidence on 
record it is found that the plaintiff had no exclusive 
right but a joint right. In such a case, the proper 
course open to the Couit is to dismiss the suit. If 
S. 229-B does not contemplate a declaration of co¬ 
tenancy, the Revenue Court cannot claim such power 
or jurisdiction under some general law. 17 Ind App 
187, Rel. on; (1954) All W R (Rev) 40 and A I R 1952 
S C 47, Distinguished. 1965 All W R (H C) 775. 

_S..229-B—S.;42, Specific Relief Act not applicable 

to suits under S. 229-B — Plaintiff’s suit for mere de¬ 
claration under S. 229-B is maintainable and it is pot 
necessary for the plaintiff to s.eek any further relief. 
See Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1951), S. 229. 1963 All W R (HC) 
291. 


_S 229-B -Tenancy Laws- U. P. Tenancy Act (17 

of 1939). S. 59 — Suit for declaration of plaintiff as a 
tenant under S. 59 of the Tenancy Act instituted 
after its repeal by the U. P. Zamindari Abolition and 
Land Reforms Act is not maintainable — As the right 
claimed has been converted into right as sirdar under 
the U. P. Zamindari Abolition Act, Cl. 2 (2) of the 
U P Land Tenures (Legal Proceedings Removal of 
Difficulties) Order, 1952 does not apply to case—Under 
S 229 -B of the Abolition Act the plaintiff can file a 
suit lor the declaration of his right as a sirdar. 1962 
AU W R (HC) 96 s 1962 All L J 90 : ILR (1962) 1 

A11416 ' SECTION 229-C 


_ 229 -C—Scope of — Civil P. C. (1908), S. 11 — 

Res judicata-Ex parte decree. 

There can be no justification for holding that the 
declaration, which can be sought from the Court by 
means of a suit under S. 229 C of the Act must b6 
confined to the fact that the defendant is not an 
asann On the other hand it enables the institution of 
a suit in which the plaintiff may have every contro¬ 
versy relating to the rights of the defendant settled 
once for all and the nature of the rights, if any, 
possessed by the defendant finally ascertained. How¬ 


ever if the plaintiff does not want any other declara¬ 
tion except that the defendant is Dot an Assami the" 
Position would be different. But if he positively 
asserts that the defendant is neither an asami nor has 
be any other rights in the land in suit and wants a 

declaration to that effect, a challenge is thrown to 

the defendant to establish any such rights as he may 
claim to possess and the Court has not only the power 
but also the duty to decide whether the defendant 
has any right and, if so, what the nature of that 
right is. If the defendant in snite of the challenge 
and clear assertion by the plaintiff that the defendant 
has no right at all, keeps away from a contest and 
allows an ex parte decree to be passed against him 
the decree operates as res judicata and it has the effect 
of having finally determined that the defendant has 
no right at all. 1964 All W N (HC) 232. 

-S. 229-C —The intention of the legislature in 

making a distinction between S. 229 on the one hand 
and S. 229-B and S. 229-C on the other was to make 
a suit for mere declaration maintainable — In no case 
can S. 42, Specific Relief Act can apoly to suits for 
declaration under S. 229-B and S. 229-C—See Tenancy 
Laws — U. P. Zamindari Abolition aDd Land Reforms 
Act (1951), S. 229. 1963 All W R (11C) 291. 


SECTION 231 


—— S. 231 (1) — Surrender of rights prior to date of 
vesting — Party can establish Adhivasi rights in spite 
of surrender. 1964 All L J 273 : ILR (1964) 2 All 
67 ; AIR 1965 All 253 (254) (Pt A) (Pr 7) (DB). 


9 -*s. 231 (2), 209. 240-A- U. P. Tenancy Act (17 

of 1939), S 180 — Failure to bring suit under S. 180 
prior to 1-7-1953—Effect of—Adhivasi is not a tenure 
holder—Rights of bhumidhar and Adhivasi—Distinc¬ 
tion between — Liability of adhivasi to ejectment 
arising under S 180, Tenancy Act — Bhumidar filing 
suit under S. 209 of Zamindari Abolition and Land 
Reforms Act — Suit must fail — Scope of S. 231 (2), 
indicated. See Tenancy Laws—U. P Zamindari Abo¬ 
lition and Land Reforms Act (1 of 1951), S. 209. AIR 
1964 All 213 (FB). 

9 -Ss. 231, 240-A — Words "held or deemed to be 

held by aD adhivasi”—Meaning of—Different kind of 
persons acquire Adhivasi rights, but once they have 
acquired them the distinction between them dis¬ 
appears and it is no longer relevant to consider what 
rights they bad previously and how they acquired 
adivasi rights except for the purposes of S. 231. See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reform- Act (1 of 1951), S. 240-A. AIR 1964 All 213 
(FB). 

SECTION 232 


-S. 232 — Adivasi out of possession — Failure to 

ipply for recovery of possession within prescribed 
jeriod — Claim to be Sirdar by virtue of declaration 
inder S. 240-A—Limitation—Starting point "Date ot 
Dccupation” — Interpretation of. See Tenancy Laws 
—U. P. Zamindari (Abolition and Land Reforms) Act 
1951), S. 209. 1964 All L J 1045. 

-S. 232—Bhumidhar dispossessing adivasi-Adivasi 

entitled to claim back possession. See Tenancy Laws 
-U. P. Zamindari Abolition and Land Reforms Act 
1 of 1951), S. 199. 1963 All L J 98. 

-S. 232—Adivasi dispossessed by order of revenue 

3ourt—Filing a suit for recovery of possession under 
5 209 — Suit held maintainable — Limitation Act 
1908), Art. 47-Not applicable to suits under S. 

- Limitation is three years from July next following 
he date of dispossession—Harmooeous constructions 

-Rule as lo— Ss. 232, 212.B. 234.A, 209, 232 A-In- 
erpretation — Sections are not overlapping, ae© 
renancy Laws-U. P. Zamindari Abolition and Land 

Reforms Act (1951), S. 209. 1963 All W K (HC) 89. 
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under S. 240-A-Limitation-Starting point - ‘‘Date 
ot occupation”—Interpretai ion of. See Tenancy Laws 
—U P Zamindari (Abolition and Land Reform>» Act 
(1951), $ 209. 1964 All L J 1045. 

S. 232'A—Adivasi dispossessed by order of revenue 


_S. 232 — S. 232 gives a right to adivasi to claim 

back possession from person who wrongfully dis 
possesses him — A person cannot avoid the effect or 
S. 232 on the ground that he had acquired Bhumi- 
dhari rights and on that account was rot liable to he 
ejected under S. 199. See Tenancy Laws— U.P. 
Zamindari Abolition and Land Reforms Act (1951), 
S. 199. 1963 All W R(HC) 111. 

--S 232 — Tenancy Laws—U. P. Tenancy Act (17 

of 1939', S. 170 — Right under S 45 extinguished — 
Landlord obtaining possession - Objection by tenant 
under S 47, Civil P. C — Abolition of Zamindari — 
Effect—Remedy of tenant—Held, landlord cannot be 
dispossessed under S. 47, Civil P. C. See U. P. 
Tenancy Act (17 of 19S9), S. 170. 1961 All W R (HC) 
597. 

—S. 232 — R. 190, U. P. Revenue Manual does not 
apply. See U. P. Revenue Manual, R. 190. AIR 1960 
All 93 (DB). 

—S. 232—Applicability to oost-vesting ejectment. 

Section 232 of the U. P. Zamindari Abolition and 
Land Reforms Act applies also to a case of post-vest¬ 
ing ejectment. Therefore, any person who has been 
evicted at any time after 30th June, 1948, will be 
entitled to regain possession as Adhivasi under that 
section. 1959 All L J 860 : 1959 All W R (HC) 662. 

S. 232—Right to apply under—Exolanation III to 
S. 20-Applicability. 1957 All LJ 593': 1957 All W R 
(HC) 630. 

—~Ss. 232, 20 (b) — Remedy under S. 232 not con* 
fined to adhivasis falling under S. 20 (b) ejected 
through Court—It is available to all groups contem¬ 
plated by S. 20 (b)—(Tenancy Laws — U. P. Zamin¬ 
dari Abolition and Land Reforms Rules (1952), 

R. 183 (2))—(Tenancy Laws —U. P. Tenancy (Amend¬ 
ment) Act (10 of 1947), S 27). 

The remedy provided by S. 232 of the Act is avail¬ 
able not only to those adhivasis who have been eject¬ 
ed through Court but it is also available to persons 
belonging to any of the three groups contemplated by 

S. 20 (b). 

That Clause (2) of Rule 183 of the Rules framed 
under the Act requires the filing of a copy of a decree 
or order in case the applicant has been ejected by 
the decree or order of a Court is entirely immaterial. 

Only because provisions of S. 232 are similar to the 
provisions of S. 27 of the U. P. Tenancy (Amendment) 
Act, 1947 it is not permissible to say that because 
under S. 27 the persons who can apply for reinstate¬ 
ment are persons ejected through court;: the persons 
who can take advantage of S. 232 also must belong 
to the same class. 1957 All W R (HC) 163 : 1957 All 
L J 171, 

—-S. 232—Applications under S. 232-Second appeal 
to boardof revenue does not lie. See Tenancy Laws 
■"U. P. Zamindari Abolilion and Land Reforms Act 
o °U 951 J i as amended by U. P. Act (10 of 1953), 
S. 331. 1950 All L J 897. 

• ——S. 232 — Suit for ejectment under S. ISO, U. P. 
Tenancy Act—Adhivasi, entitled to set up his rights as 
defence “S. 232 is do bar. See Tenancy Laws 
"T^. P. Zamindari Abolition and Land Reforms Act (1 
of 1951), S. 20. AIR 1955 All 432 (FB). 

7 -—S. 232 (1)—Suit for ejectment of tenant—Plea In 
defence that tenant has acquired adivasi right—Limi¬ 
tation does not apply to plea in defence. See Tenancy 

1955NU C(A T 11H440. A ° l (17 °' 1939) ' S ' 18 °' AIR 

< SECTION 232-A 

232-A—Adivasi out of possession — Failure to 
apply for recovery of possession within prescribed 
period — Claim to be sirdar by virtue of declaration 


Court - Filing suit for recovery of possession under 
S 209-Limitation Act«1908). Art. 47 - Not applic¬ 
able to suits under S. 209 — Limitation is three years 
from July next following the date of dispossession— 
Harmonious construction—Rule as to—Ss. 232, 212-15,. 
234.A. 209. 232- A — Interpretation—Sections are not 
overlapping. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1951), S. 209. 196& 
All W R (HC) 89. 

SECTION 234 

-S. 234 — Suit under — Cause of action arising. 

before date of vesting — Suit was misconceived and 
therefore dismissed — During pendency _of appeal 
U. P. Land Reforms (Amendment) Act (1954) coming 
into force—Effect — Plaintiff ceased to be landholder 
—Suit could rot be decreed in appeal. 1965 All W R’ 
(HC) 525: 1965 All L J 943. 

9 — Ss. 234, 20 — Right of an adhivasi to remain ic- 
possession—Extent of — If two or more persons get 
adhivasi rights under-S. 20 thev all cannot be put in¬ 
to possession—Adivasi who is already in possession is* 
entitled to remain in possession so IoDg as he is not 
ejected in the enforcement of the liability existing on 
30-0-52 or under S. 234 and so long as he is not: 
ejected another adhivasi cannot be restored to posses¬ 
sion. The necessary consequence must be that adivasi’ 
rights of others will disappear. See Tenancy Laws— 
U. P. Zamindari Abolition and Land Reforms Act (1 
of 1951), S. 20. AIR 1964 All 213 (FB). 

-Ss. 234 (a) and 220—Ejectment of tenant on the 

ground of non-payment of rent-Cause of action falls 
under S. 234 (a) — Application to Tahsildar under 
S. 220 for order for payment of arrears of rent and in 
default, for ejectment is the remedy open to landlord 
—Act impliedly bars the jurisdiction of the Civil’ 
Courts to grant the relief of ejectment in such cases 

r962 AH L C J let 08 ’’ s - 9 - 1962 AU w R (HC > 112 ■ 

SECTION 234-A 

-S. 234-A — Adivasi dispossessed by order of' 

revenue Court — Filing a suit for recovery of posses¬ 
sion under S 209 - Limitation Act (1908), Art. 47- 
Not applicable to suit under S. 209 - Limitation is 
three years from July next following the date of dis~ 

of °o n i C0 °st ruc ti°n-Rule as to- 
Ss. 232, 212-B, 234-A, 209, 232-A — Interpretation— 
Sectlonsare not overlapping See Tenancy Laws- 

U9 5 P i) “7963 All W R (HC) L 89° d Re '° rmS ACt 

SECTION 240 

— S. 240—Question of limitation - Reference to a 

SECTION 240-A 

^Tch.flSgtg 2 ®^ 9 ! 0 ;” "i 24 "-' - Petitioner 
lion i, binding™ him. - Notific. 

It is permissible under the law cu . . 
as to the inclusion of any particular 8 j 1 ? °^ ecti °i> 
fication under S. 240 -A P t{,»I ff J a ?£ in the noti- - 
finalise the statement to hMd to 

tion has not been objected to I hat lh l not,Bca “ 
confirmatlon on that notification^ t0 PUt the seal oi 
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W here what the Consolidation Courts have clearly 
held appears to be that no objection having been filed 
under the provisions of S. 240 G and the statement 
having been finalised under S. 240 J, the rights of the 
petitioner in the land mentioned in the notification 
under S. 240 A have ceased and have vested in the 
State Government The fact that the consolidation 
Courts have relerred only to S. 240-G and not to the 
provisions of S. 240-A is not entitled to any weight. 
Therefore, if the petitioner does not in fact challenge 
the validity of the notification, it must be held to be 
binding on him. 1964 All L J 910 : ILR (1905) 1 All 
•309. 

-S. 240-A (1) — Lessees of land entered as Sirdari 

in compensation statement prepared under S. 240D — 
Landholder objecting under S. 240 G to such entry 
on the ground that land in question was not land 
'referred to in S. 240-A (1) — Objection dismissed for 
default — Objection to such entry raised under S. 20 
<2) agitating claim for Sirdari rights — Claim not 
barred by finality of compensation statement under 
S 240-J. See Tenancy Laws—U. P. Zamindari Aboli- 
sion and Land Reforms Act (1 of 1951), S. 20 (2). 
1965 All W R (HC) 806. 


of occupation” — Interpretation of. See Tenancy 
Laws—U. P. Zamindari Abolition and Land Reform* 
Act (1951), S. 209. 1964 All L J 1045. 

SECTION 240-B 

•-S 240-B — Acquiring Sirdari rights under— 

Actual possession of land on 29th October 1954 
not essential for an adhivasi ora person deemed to 
be an adhivasi — Provided his adhivasi rights were 
not extinguished before that date by lapse of time or 
otherwise. Gajadhar Singh v. Harnandan Singh, 1964 
All W R (H C) 158 : 1964 All L J 379 i I L K (1964) 
1 All 982: AIR 1964 All 442 (444, 446, 447) 
(Prs 10, 11. 28, 32, 33, 35) (FB). 

-S. 240-B fas inserted by U. P. Act 20 of 1954)— 

Effect of—Suit to be declared adhivasi filed on 19th 
March 1955 — Revenue Court held had no jurisdic¬ 
tion. 1963 All VV R (H C) 32. 

-Ss 240-B (as amended hv Act 10 of 1954’, 332-B 

(as amended by Act 7 of 1955) — Party to suit whe¬ 
ther adhivasi — Munsiff justified in referring issue to 
Revenue Court under S. 332-B. 1960 All W R (H C) 
474 : 1960 All L J 588. 


-9-S. 240-A—Sub-lease of land by fixed rate tenant 

on 14-5-1940 for five years—Rights of sub-tenant on 
expiry of ppriod—Effect of U. P Zamindari Abolition 
and Land Reforms Act, 1950 repealing U, P. Tenancy 
Act-Suit for ejectment of sub-tenant filed on 31- 6 - 
195L — Sub-tenant not liable to ejectment — He 
becomes adhivasi and then sirdar under U. P. Act of 
1951—T. P. Act (1882), Ss. 105, 111 - 1963 All L J 
288, Overruled. See Tenancy Laws —U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), (as 
ameuded bv U P. Act 20 of 1951), S. 20 (a) (ii). AIR 
:1964 All 498 (FB). 

# —Ss. 240-A, 2’9. 231 (2)—U. P. Tenancy Act (17 
of 1939). S. 180 — Failure to bring suit under S. 180 
prior to 1-7-1953—Effect of -Adhivasi is not a tenure 
holder—Rights of bhumidhar and Adhivasi—Distinc¬ 
tion between — Liability of adhivasi to ejectment 
arising under S. 180, Tenancy Act — Bhumidar filing 
suit under S. 209 of Z. A. and L. R. Act — Suit must 
fail — Scooe of S. 231 (2), indicated. See Tenancy 
Laws—U. P. Zamindari Abolition and Land Reforms 
Act (1 ol 1951), S. 209. AIR 1964 All 213 (FB). 

-Ss. 240-A and 231 — Words "held or deemed 

to be held by an adbivasi”—Meaning of. 

The words “held or deemed to be held by an 
adhivasi” in S. 240.A do not mean that the land was 
lawfully held or deemed to be held by an adhivasi 
and do not exclude from the scope of S. 240 A a 
-trespasser- adhivasi. Land in which adhivasi rights 
are created is land held by an adhivasi. The Zamin¬ 
dari Abolition and Land Reforms Act makes no dis¬ 
tinction between ODe adhivasi and another. Different 
kinds of persons acquire adhivasi rights, but once 
they have acquired them the distinction between 
them disappears and it is no longer relevant to con¬ 
sider what rights they had previously or how they 
acquired adhivasi rights except for purposes of 
S 231. Mahnoo Mai v Mulloo. 1963 All W R (H C) 
498 : 1963 All L J 731« I L R (1963) 2 All 751 : 
A I R 1964 All 213 (219) (Ft E> (Pr 13) (FB, 

Overruled on another point in AIR 1968 S C 480. J 

_Ss 240-A, 18, 240-B — Extinguishment of 

bhumidhari rights followed by their vesting in State 

_Article 31 (2) of Constitution not violated See 

Tenancy Laws-U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 18. AIR 1964 All 213 

<FB). 

_s 240-A—Adhivasi out of possession—Failure to 

apply’for recovery of possession within prescribed 
oeriod — Claim to be sirdar by virtue of declaration 
under S. 240 -A-Limitation— Starting point — "Date 


SECTION 240-D 

-S. 240-D — Lessees of land entered as Sirdari in 

compensation statement prepared under S. 240-D— 
Landholder objecting under S. 240-G to such entry 
on the ground that land in question was not land 
referred to in S. 240-A tl) — Objection dismissed for 
default—Objection to such entry raised under S 20(2) 
agitating claim for Sirdari rights — Claim not barred 
by finality of compensation statement under S. 240-J. 
See Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 20 (2). 1965 All 
W R (H C) 806. 

SECTION 240-G 

- S. 240-G — Consolidation Courts holding state¬ 
ment under S. 240-J finalised id the absence of objec¬ 
tion under S. 240-G and that the rights of the peti¬ 
tioner in the land mentioned in the notification under 
S. 240-A have ceased and have vested in the State 
Government—The fact that the consolidation Courts 
have referred only to S. 240-G and not to the provi¬ 
sions of S. 240-A is not entitled to any weight-The 
notification must be held biading on the petitioner. 
See Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (19511. S. 240-A. 1964 All LI 
910 :1 L R (1905) 1 All 309. 

-S. 240-G — Lessees of land entered as Sirdari in 

compensation statement prepared under S. 240-D - 
Landholder objecting under S. 240-G to such entry 
on the ground that land in question was not land 
referred to in S. 240-A (1) - Objection dismissed for 
default—Objection to such entry raised under S. 20(2) 
agitating claim for Sirdari rights — Claim not barr^ 
by finality of compensation statement under S. 240-J. 
See Tenancy Laws - U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 20 (2). 1965 All 
W R (H C) 806. 

SECTION 240-H 

_S. 240-H—Where what the consolidation Courts 

have clearly held appears to be that n0 ® b ^ t n ,0 p 
haviDg been filed under the provisions of S.-40-0 
the statement haviDg been finalised under S. 240 J 
rights of the petitioner in the land mentioned in tne 
notification under S. 240-A have ceased and have 
vested in the State Government. The fact that the 
consolidation Courts have referred only to 
and not to S. 240-A is not entitled to any weight. 

The notification must be held IT b > nd ’ n * 1 ^L]^ 

tioner. See Tenancy Laws - U P. Zaniindarl AtoH- 

tion and Land Reforms Act (1 of 1951), 

1964 All L J 910 i I L R (1965) 1 All 309. 
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SECTION 240. J 

-S. 240-J — It is permissible under the law to file 

an objection as to the inclusion of any particular 
land in the notification under S. 240.A. The effect of 
S. 240-J is to finalise the statement i e. to hold that 
the notification bas not been objected to and to put 
the seal of confirmation on that notification. See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Act (lot 1951), S. 240-A. 1964 All L J 9ll)i 
ILR (1965)1 All 309. 

SECTION 251 

41-Ss. 251,267—Increase of land revenue—U. P. 

Large Land Holdings Tax Act (31 of 1957) — Tax 
under—Nature of — U. P. Large Land Holdings Tax 
Act (31 of 1957). 

The tax under Act 31 of 1957 is a tax on land and 
not land revenue. And there is no violation of Ss 251 
and 207. Even if it be assumed that a tax on land is 
land revenue, the impugned Act having been passed 
by the State Legislature after the Zamindari Aboli¬ 
tion and Land Reforms Act, the latter would be 
deemed to be repealed by the former to the extent 
that there is any inconsistency between the two 
assuming there to be one. Oudh Sugar Mills, Ltd. v. 
State of U. P., 1959 All L J 754 : 1959 All W R <HC) 
544 (2) : I L R (I960) l All 487 : A I R 1960 All 136 
4151) (PtG, (Pr 46) (FB). 


SECTION 267 

<9—Ss. 267, 251—Increase of land revenue—U. P. 
Large Land Holdings Tax Act (31 of 1957) — Tax 
under not land revenue—And there is no violation of 
Ss. 251 and 297. See Tenancy Laws — U P. Zimin- 
dari Abolition and Land Reforms Act (1 of 1951), 
S. 251. AIR 1960 All 136 (FB). 


SECTION 278 

—Ss. 278 to 280 —Income-tax Act, S. 40(2), Proviso 
Recovery of arrears of Income tax as revenue 
arrears—Difference in procedure — When Collector 
acts under S. 46 (2) of the Income-tax Act an objec¬ 
tion under O. 21, R. 58, Civil p. C. would be main¬ 
tainable — When Collector acts under the powers 
conferred on him under U. P. Land Revenue Act or 
Zamindari Abolition and Land Reforms Act for the 
recovery of land revenue, an objection under O. 21 , 
58, Civil P. C. could not be entertained by him. 

Act (1922 >' S * 46 (2). Proviso. A I R 

M.VOO All 154. 


SECTION 279 

-Ss. 279, 286—Recovery of arrears of land revenu 
— Processes to be resorted to. 1962 All W R (HC 
S15: 1962 All L J 616 , I L R (1962) 1 All 922. 

•— Ss.279 and 286—Recovery of amount not arrear 
or revenue but recoverable as arrears of revenue - 
rrov^ions. apply to the recovery. See Tenancy Law 

n i wien Abolition and Land Reforms Ac 

U of 1951), S. 288. I L R (1962) 1 All 922. 

~—S. 279(c)—Arrears of tax—Deduction from com 
pensation money payable to assessee — Communica. 
wm to Compensation Officer—Not constituting com 
mencement of proceedings within S. 32 (2)-Also no 
a process within S. 279(c) of Zamindari Abolition Ac 
u«ii°u ee , g . s iot rec °vory as arrears of land revenus 
f®”V*“?* ** ! ime ' See U. P. Agricultural Income 
tax Act (3 of 1949), S. 32(2). 1961 All L J 110. 

■—S. 279—Company assessed to sales tar-Recoveri 
w tax as arrear of land revenue — Notice issued t< 

tV(i h 5 0 iu9r8)‘! idi,y “ lSale, ''“- u - p - SaUs Ta: 

share-holders of a company passed a resolu. 
.won oy which the company went into voluntary 
CVoI. 14.] Fn,D. 10. 


liquidation. By the resolution the share capital of 
the company was reduced and each share holder 
withdrew a sum of money from the paid up share 
capital. The company.having been assessed to sales- 
tax and there having been a failure to pay the same a 
requisition was sent to the Collector who proceeded 
to realise the tax as arrear of land revenue and issued 
a notice to each of the share-holders calling upon 
him to deposit a sum of money towards the arrears of 
sales tax out of the assets of the company in his 
hands within a certain time. 

Held, that the issue of the notice was in contraven¬ 
tion of CIs. (a) to (c) and (f) of S. 279 and was, there¬ 
fore, ultra vires and must be set aside. 1958 All W R 
(llC) 540 : 1958 All LJ 439. 

■ 7 —S. 279—‘Arrears of land revenue’ — Interpreta¬ 
tion of—Award against Co-operative Society—Amount 
recoverable Irom its assets —Assets including amount 
realisable from member — Member not party to arbi¬ 
tration proceedings — Recovery from member—Com¬ 
petency — (U. P. Co-operative Societies Rules (1930), 
Rr. 128 and 137). 1957 All L J 849 i 1957 All W R 
(HC) 893. 

SECTION 2S0 

-Ss. 280 (1) and 288 — Recovery proceedings — 

When commence — Realisation of tax—Procedure for 
—Notice by Tahsildar is writ of demand issued during 
recovery proceeding — Proceedings aie not initiated 
by such notice. See U. P. Agricultural Income-tax 
Act (3 of 1949), S. 32 (1). 1962 All L J 358. 


m . ZO J. 


-S.2S1—Section 281 authorises the arrest and 
detention of a person who had defaulted in the 
payment of an arrar of land revenue and amounts 
recoverable as such. See Tenancy Laws—U. P. Zamiu- 

S t Soo A Wi5® n . and Land Reforms Act (1 of 1951), 
S. 288. 1959 All W R (HC) 644 : 1959 All L J 7S9. 

SECTION 286 

~Tc S -o 2 «?« 6 ^ P u er cannot be Reid that it is 

not S. -56(2) but S. 288 of the Act which makes provi¬ 
sions of S. 279 and other sections dealing with the 
recovery of arrears of land revenue applicable to 
recovery of miscellaneous dues. See Tenancy Laws — 

noSii and Land Reforms Act 

(1951), S. 288. I L R (1962) 1 All 922. 

S. 286 Section whether mandatory or directory, 

J *~ V nd0r S * 2 , 86 ^ the Collector is 
recover the arrears by resorting to the pro- 

£ nlp . lal * d by . CMa) to (e) ol S. 279 he 
“'*?**' el A tbe immovable prooerty of the defaulter 

“ tha f ext g nt tb e provision is imperative or 
mandatoiy but the provision that he shall first have 
recourses to the processes contemplated, by CIs. (a) to 
(e) of S. 279 is merely directory. Even though direc- 
tory provision is intended to be obeyed, a failure to 
obey it does not render a thing duly 5o*»ein dfwbfc 
d.ence of it a nullity. Therefore even though W- 
ab e property was not sold before selling imSoJ. 
aWe property the order of the Collector wouTd not 
be amenable to a writ of certiorari or to being other- 
wise quashed or set aside. 1902 All W R ihp\ 

1962 All L J 616:1 L R (1962) 1 All 92? ( ' 515 ’ 

^cnd«VoV«ch7fh,°r P . e ~ Sub - SeCtiODS Whe,her in " 

p.«%WiLlS r lTnS tuld W be re r e n c°ov d e “ed n f t r „1: 

tS^ t ^L s ,^j" d 'r n xv s ^ e conttolled b ' 
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}hat even in connection with the recovery of mis¬ 
cellaneous dues as arrears of land revenue, i.e., sums 
whicli are not arrears of land revenue but recover¬ 
able as such, it is permissible to sell immovable pro¬ 
perty of the defaulter but subject to what is provided 
lor in sub-s. (1). Sub-section (1) makes a reference to 
all the clauses of S. 279 of the Act. Even in the case 
of relisation of miscellaneous dues recourse must 
first be had to the processes provided for bv Cls. (al 
to (e) of S. 279. 1962 All W K (HC) 515 : 1962 All 
LJ 616: ILR (1962)1 All 922. 

- S. 286 (2) — Dues of Agricultural Income-tax — 
Recovery of, by sale of immovable property — Other 
modes of recovery need not be exhausted first. 1961 
All W R (HC) 735 : (1962) 46 I T R 420. 

-S. 286—Scope. 


U. P. Land Revenue Act are not applicable to th* 
person concerned, being repealed or amended by 

o. ooy. j 

Section 281 authorises the arrest and detention of a. 
person who had defaulted in the payment of an 
arrearof land revenue and amounts recoverable ac 
such. 1959 All W R (HC) 644 : 1959 All L J 789 

SECTION 311 

-S. 311—Suit for possession of land — Civil Court 

has no jurisdiction to decide such suit — Additional 
prayer for injunction caDnot confer jurisdiction on 
civil Court-Civil P. C. (I90S), S. 9. O. 7, Rr. 1 and 7. 
See Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1951), S. 209. AIR i960 All 367. 


Lnder S. 280 the power to realice arrears of land 
revenue in respect of certain holding of the tenant 
from attachment or sale of his other properties can 
only be exercised if the steps to realise the amount of 
and revenue by attachment or sale ot the holcing the 
land revenue of which has not been paid bad been 
taken. 1957 All L J 910 : 1957 All W R (HC) 868. 

SECTION 288 

—Ss. 288, 286, 279—Recovery of amount not arrears 
of revenue but recoveiable as arrears of revenue — 
Applicability of provisions. 

Per Mukerji, J.— Section 279 does Dot in terms make 
a mention ot recovery of such amounts which could 
be recovered as arrears of land revenue. But S. 288 
provides for the contingency of having to recover 
some amount which was Dot really arrears of land 
revenue but which, under the authority of law, was 
to be for the purpose of its realisation and recovery, 
treated as such. 

Per Sahai, J.—Section 288 was enacted for arrears 
of land revenue which had already become due 
before the commencement ot the Act and the liability 
for the payment of which had not arisen under the 
Act, to be recovered by the machinery provided by 
the Act. It cannot therefore be held that it is not 
S. 286 (2) but S. 288 ot the Act which makes the 
provisions of S. 279 and other sections dealing with 
the recovery of arrears of land revenue applicable to 
the recovery of miscellaneous dues. 1962 All W R 
(HC) 515: 1962 All L J 616:1 L R (1962) 1 All 922. 


SECTION 330 

-S. 330—Orders passed under Part I—High Court’s 

revisional jurisdiction — (Constitution of India, 
Art. 214)—(General Clauses Act (1897), S. 3)-Bengab 
Agra and Assam Civil Courts Act (12 of 18S7), S. 3). 

The jurisdiction that is barred by the section is 
that of a civil Court. Civil Courts are created by the 
Bengal and Assam Civil Courts Act; the High Court is 
created not by that Act but by the Constitution. The 
High Court exercises jurisdiction overall sorts of 
Courts; merely because it exercises jurisdiction over 
civil Courts it would be wrong to treat it as a civil 
Court. The Bengal and Assam Civil Courts Act itself 
confers upon the High Court appellate jurisdiction, 
over the civil Courts. There is no foundation for the 
view that appellate jurisdiction over a civil Court can 
vest only in another civil Court. What is meant by 
the highest civil Court of appeal is the Court invested 
with the highest appellate jurisdiction over civil 
Courts; it itself need not be a civil Court. Therefore, 
S. 330 does not exclude the jurisdiction of the High 
Court. (1957) 2 Lab L J 225 : 1958 All W R (HC) 
330 i AIR 1957 All 495 (504) (Pt F) (Pr 11). 

[Overruled on another point in A I R 1962 All 315 
(FB) and A I R 1964 All 504 (FB).] 

-Ss. 330 and 331—Applicability—Bar of suit. See 

Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Act (1 ot 1951), S. 29. 1958 All L J 302. 

SECTION 331 


-S. 288—Arrears of tax—Deduction from compen¬ 
sation money payable to assessee— Communication to 
compensation officer — Not constituting commence¬ 
ment of proceedings within S. 32 (2) of U. P. Agri¬ 
cultural Income-tax Act - Also, not a process within 
S. 279(c' of Zamindari Abolition and Land Reforms 
Act — Proceedings tor recovery as arrears of land 
revenue held barred hy time. See U. P. Agricultural 
Income-tax Act (3of 1949), S. 32(2). 1961 All LJ 116. 

-Ss. 288, 281, 339 — loan under Rehabilitation 

Finance Administration Act — Recovery of, as Land 
Revenue — Provisions of U. P. Land Revenue Act 
being repealed and amended not applicable — Loan 
can be recovered under Zamindari Abolition Act — 
(U. P Land Revenue Act (3 of 1901). Ss. 58 to 188) 
—(Rehabilitation Finance Administration Act (1948), 
6. 13). 

Under S. 288, the provisions of the Act with regard 
to the recovery of arrears of revenue shall apply to 
all arrears of revenue and sums of money recoverable 
as arrears of revenue due at the commencement of this 
Act. Where the loan under S. 13 of the Rehabilita¬ 
tion Finance Administration Act, 1948 was taken in 
March. 1949 long before the commencement of the 
U. P. Zamindari Abolition and Land Reforms Act, the 
amount can be recovered under the provisions of the 
U. P. Zamindari Abolition and Land Reforms Act 
provided that the corresponding provisions of the 


-S. 331 — Suit for possession is not cognizable by 

civil Court by virtue ot S. 331 of the Act. See Civil 
P. C. (1908), O. 7, R. 10. 1965 All W R (HC) 474 : 
1965 All L J 549 t A l R 1966 All 367. 

-S. 331 (2) (before amendment by U. P. Act 37 of 

1958)-Whether S. 331 (2) controls S. 332 (4) of Act, 
is doubtful. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act, 1950 (1 of 1951) (be¬ 
fore Amendment by U. P. Act 37 of 1958), S. 332 (4). 
1965 All W R (HC) 340: 1965 All L J 616. AIR 193G 
All 196 (DB). 

-S, 331 — Suit for possession of agricultural land 

after demolition of unauthorised construction od it— 
Jurisdiction of civil Court—Civil Court cannot enter¬ 
tain such a suit — It can take cognisance of a suit 
merely for demolition of unauthorised construction 
made on agricultural land. See Tenancy Laws 
U. P. Zamindari Abolition and Land Reforms Act 
(1 of 1951). S. 209. 1965 All W R (HC) 688 r 1965 
All L J 1137. 

-S. 331 (as amended by Act 28 of 1961) and 

S. 229-B—Suit for injunction — Suit caDnot be enter¬ 
tained if suit for declaration is cognizable by revenue 
Court—Suit for declaration—Landholder, State Gov¬ 
ernment or Goan Samaj not challenging status ot 
plaintiff—Suit cannot be deemed to be against them 
but against third party—Suit for declaration is cogni- 
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Held, that on the analogy of the provisions of 
S. 332-A of the Act. it could not be said that any 
question of title was being raised. The Sub-Divi¬ 
sional Officer had jurisdiction to decide whether a 
real question of title was raised or whether a mere 
objection was being raised in order to oust his juris¬ 
diction. If there was any error committed by the said 
Sub-Divisional Officer, there was a right of appeal 
from that order to Commissioner. 1958 All W B (HC) 
481 (2) : 1958 All L J 302. 

-S. 331 —Initial possession of the defendants was 

as mortgagees— Possession continued after the vesting 
order under aD order passed under S. 14 of the Act 
by a competent Court — Defendant not a trespasser— 
Suit against defendant does not fall under S. 209- 
Suit is also barred under S. 330 and S. 331 (1) of the 
Act. See Tenancy Laws — (J. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 209. 1958 
AH L J 302. 

-Ss. 331, 232, 240, Sch. 2, Entry 16A — Applica¬ 
tions under S. 232 — Second appeal to Board of Re¬ 
venue does not lie — lU. P. Zamindari Abolition and 
Land Reforms Rules (1952), R. 191). 

Section 331 as it stood before its alteration by 
U. P. Land Reforms (Amendment) Act 18 of 1956' made 
no provision for a second appeal to the Board of Re¬ 
venue in the case of applications under S. 232 of the 
Act. 

c o u m ru,e ! 2) r of Rulel9 lof the Rules made under 
S. 240 was before the passing of U. P. Act IS of 1956 
inconsistent with .he provisions of the Act and can 

195°7 All WR (Hci S 187 DQeCti0n ' 1956 A1 ‘ L J 897 ; 


zable by civil Court and consequently suit for injunc¬ 
tion can be entertained against third party alone, 
based on the same cause of action—Civil P. C. (1908), 
S. 9. 1965 All W R (HC) 367 : 1965 All L J 677. 

-S. 331 (4) - Civil P. C. (1908), S. 100 - Finding 

that appellant was not negligent in filing appeal— 
Finding of fact—Not to be interfered with in second 
appeal. A I R 1931 All 28 (1), Rel. on. A I R 1964 All 
228 (230) (Pt C) (Pr 5). 

-S. 331 (1) (as amended by U, P. Act 28 of 1961) 

—Section placing bar on taking cognizance of suits 
by civil Court — Suit pending before civil Court on 
the date the amendment came into force, can be heard 
and determined by it—Civil P. C. (1908), S. 9—A I R 
1957 All 257, Disting. 1964 All \V R (11C) 560: 1964 
All L J 1026. 

-S. 331 (before amendment in 1961) and Sch. II— 

Scope—Jurisdiction of Civil Court — Only suits men¬ 
tioned in Sch. II, Col 3 were barred—Section did not 
require or permit enquiry into true object of suit etc. 
1964 All LI 994 : 1964 All \V R (HC) 283 » ILR 
(1964) 2 All 182. 

S. 331 (1)—The words ‘shall take cognisance of’ 
in S. 331 (1) only refer to entertaining a suit—Where 
the jurisdiction regarding the entertainment of the 
suit has already been exercised the civil Court retains 
the jurisdiction for deciding the suit. See Tenancy 
Laws-U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 209. ILR (1963) 2 All 261. 

-Ss. 331 and 341 (as it stood before amendment of 
1958)—Second appeals-Grouods. 

Second Appeal to the Board of Revenue under 

t into ,he Act . even before its amendment by Act 37 
c was maintainable only on questions of law. 
S. 341 which governed second appeals also laid down 
that the provisions of Civil P. C. were applicable to 
proceedings under the Act, unless it was therein ex- 

mi 1961° An! J°87 6 COntrary - 1961 A11 W R < HC > 

S. 331 (4)—Second Appeal — Scope of—S. 341- 
Effect of—Section 100, Civil P. C.-Scope. 

,4 } of S> ? 31 ' V- P - ^“indari Abolition 
10 what cases second appeals 

sav li fK i “ d,tdo ««* 8°, any further. Apart irom 
® ay, “ g ^ at a second appeal shall lie against all decrees 

En<= IL 3PPea i S * 10( ? of the Civil P - C > fl »ther 

ma?n?oV h ki gr0 c nds - on which a second appeal can be 
maintainable. Section 331 of the U P ZaminHiri 

Abolition and Land Reforms Act makes no provision 

gjf Ssats: ssis 

SS* MOsiris? 

sgiS SrSs 

the subordinate (W, ?»“ dIl i gs oi fact arrived at by 
by the Board of * therefore cannot be considered 

Ss. 331, 332-A—‘Question of title’. 

untenable 3f ' a'a t0 , a , Iand - ' which * Nearly 
tion 7ASS s ?¥> to oust the jurisdic- 
auestion ranrt r j yen V, e , ls not deemed to raise a 
8J3? Sffffay* Ia f within the Sean! 
ing to be 'sirdar J g t ge ! s were c,aim - 

their claim Under s> of the Act and it was 

the claim of the mort^gS" X bei ” g ad)udioated “ 


SECTION 332 

bTuV Am 4 37 3 of a 341 ,! brf T ameDd “>« 

Dy r. Act 3/ ot 1958) -Appellate decree of Civ 

Court passed under S. 332 (4) -Second appeal lay t 

High Court-C. P. Code (1908), S. 100. 

No doubt it was open to the Legislature (o la 
down that the appellate decision under S 33? ( 4 )o 

the Act should be final. But there was no cnr-h 

cation in S 332 (4) of the Act H mus, b e held tlm 
decision of the Civil Court under S 3^9 Mi if 

Act was not to be regarded as final! Such Jdecislo 

cVcodlf t ^ p se ? onda PP eal - as Provided in S. IOC 
High Court aTpe,te a Se ,a o y f ^ 

S" T7 ' r of \ 33 P 2 <2^* *4? u'p 

AIB 1966 All 196 (199) (P„ 20 a")! 1960 ’ 2 A “ S27 

iTp?a 3« o? 2 W33 ?-I ZsVth aiTOI 3 dm<! ‘» •» 

1964 All W R (HC) 577 . * H,gh Court t0 ^tcriere 

(37 ‘.of 1958), \ 67 (h”! (A ?? ondme nt) Acl 

rights framed by revenue Cour/.! 83 /^? 8 bhumidari 
Court under S .332-Deleti 0n n?k to civi! 

ment in 1958—Decision nf ; c ° u * by Aniend- 

a.nendmeut — Decision is biidfn^ ° lvi C ° Urt aflet 

under S. 87 (1) 0 f latter \cl -1lSS°, u M r f Ven “e Court 
proved; 1957 All L 1628 Ml L J 3K Ap- 

(HC) 785 i 1964 All L J 54. DlStl0g ' A9Cd All \V R 

Revenue to Civil or 

randum of Second Appeal need nM h« dur0 ~ Merao - 

by copy of finding - CoDiefnf fk* < accoi «Panied 
trial Court containingthe Ld^n^ 1, ! dg l ne,lt ot the 
Court under S, 332.B 8 £? 
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Application under S. 5, Limitation Act, to exxuse 
delay is necessary—Registrar has power to grant time 
for filing copies od oral request. See C. P. Code(1908), 

O. 42, R. 1(A11). AIR 1961 All 595. 

-Ss. 332 and 339-Fepeal of U. P. Tenancy Act- 

Effect on suit prior to its commencement—Determi¬ 
nation of tenancy rights—Jurisdiction of Civil Coutt 
—S 332—(Tenancy Laws-U. P. Tenancy Act (17 of 
1939), S. 2S8)—(Tenancy Laws —U. P. Land Tenures 
Leeal Proceedings (Removal of Difficulties) Order, 
1952, Cl. 1)—(U. P. General Clauses Act (1 of 1904), 
S. 6). 

Section 6 of the U. P. General Clauses Act, 1904, 
and the U. P. Land Tenures Legal Proceedings (Re¬ 
moval of Difficulties) Order, 1952, made provisions 
for the continued investigation, inquiry and decision 
of matters arising in any suit commenced before the 
repeal of the U. P. Tenancy Act, namely, that they 
shall be decided in accordance with the provisions 
of the U. P. Tenancy Act. The suit having commenc¬ 
ed before the U. P. Act(l of 1951), the issue relating 
to the tenancy rights of the plaintiff’s had to be re¬ 
ferred to the Revenue Courts under S. 288 of the U. 

P. Tenancy Act. The order of the lower Court hold¬ 
ing that Civil Court had no jurisdiction to decide 
that issue aod referring it to Revenue Courts was, 
therefore, correct. 

Section 332 which relates to those cases only which 
fall under the provisions of the U P. Zamindari Abo¬ 
lition aud Land Reforms Act, 1950, did not apply to 
the case. 1957 All L J 544 : 1957 All VV R (HC> 536. 

-S. 332 (5) (as amended by S. 5 of Ordinance of 

1954)—Retrospective operation — S. 6, U. P. General 
Clauses Act — Applicability—(Tenancy laws — U. P. 
Zamindari Abolition and Land Relorms (Amendment) 
Ordinance, 1954, S. 5 — Section, it retrospective — 
Whether ‘repealing Act’ within meaning of U. P. 
General Clauses Act, S. 6). 1957 All L J 628 : 1957 
All W R (HC) 623. 

[Overruled on another point in AIR 1959 All 659.] 


SECTION 332-A 

S. 332-A — Reference in disregard of S. 332-A— 
Civil Judge’s jurisdiction to decide relerence — Dis¬ 
trict Judge can hear appeal against order of Civil 
fudge See Tenancy Laws — U. P. Consolidation of 
Holdings Act (5 of 1954). S. 12 (4). 1965 All W R 
(HC) 741 : 1965 AH W R (HC) 374. 

_S. 332-A—Retrospective operation—Section can¬ 
not apply retrsopectively. See Tenancy Laws — U. P. 
Consolidation of Holdings (Amendment) Act (16 of 
1957), S. 18. 1965 All L J 741 s 1965 All W R (HC) 

374.' 

_S. 332-A — Issues with regard to ‘sirdari’ and 

adivasi rights — Revenue Court can record a finding 
in the relerence already made — C. P. Code, S. 115- 
Power of High Court to interfere. See Tenancy Laws 
—U. P. Zamindari (Abolition and Land Reforms) Act 
(1951), S. 332. 1964 All W R (HC) 577. 

_S. 332-A—Sirdari rights — Question of reference 

does not arise. See Tenancy L3ws—U. P. Cousobda- 

tion of Holdings Act (5 of 1954), S. 29. 1963 All Y\ R 
(HC) 327. 

-S. 332-A (as amended in 1956)— U. P. Consoli¬ 
dation of Holdings Act (5 of )954\ Ss. 12, 36-A- 
Obiection under—Authorities need not refer matter to 
Civil Judge for referring it to arbitrator - Question 
regarding sirdari rights - Does not involve question 
oi title—Provisions of S. 332 A applicable to consoli¬ 
dation proceedings. 1962 All VV R (HC) 336 : 196- 
All L J 483. 

_S 332-A — The mortgagees were claiming to be 

‘sirdars’ under S. 19 of the Act and it was their claim 


which was equally being adjudicated as the claims of 
the mortgagors — Held that on the analogy or the 
provisions of S. 332-A of the Act it could not be said 
that any question of title was being raised. The Sub- 
Divisional Officer had jurisdiction to decide whether 
a real question of title was raised or whether a mere 
objection was being raised in order to oust his juris¬ 
diction. See Tenancy Laws —U. P. Zamindari Aboil, 
tion and Land Reforms Act (1 of 1951), S. 331. 1958 
All L J 302. 

SECTION 332-B 

— —S. 332-B—Section repealed when finding was 
given by Revenue Court — Finding not part of judg¬ 
ment of trial Court. 

Where S. 332-B, which made the finding of the 
Revenue Court a part of the judgment of the trial 
Court, stood repealed when the Revenue Court gave 
its finding in the present suit, the finding cannot be 
regarded as a part of the judgment of the trial Court. 
1965 All W R (HC) 22. 

-S 332 B—Issues with regard to Sirdari and adivasi 

rights — Revenue Court can record a finding in the 
reference already-.made—Civil P. C., S. 115—Power of 
High Court to interfere. See Tenancy Laws — IL P. 
Zamindari (Abolition and Land Reforms) Act (1951), 
S. 332. 1964 All W R (HC) 577. 

0-S. 332 B (as amended by U. P. Act 18 of 1950 

and U. P. Act 37 of 1958)—Suit instituted before and 
pending at commencement of Act, 18 of 1953-Issue 
of Sirdari right is necessary to be referred to Collec¬ 
tor — Issue however not referred before commence¬ 
ment of Act 37 of 1958 — Issue is no longer required 
to be so referred. 1961 A L J 991, Approved; 1959 
Rev Dec 207 and 1959 A L J P8L, Overruled. Kalu 
Khan v. Kamrulnisa, 1962 All VV R (HC) 839 i 1962 
All L J 1039 i ILR (1963) 1 All 301 (FB). 

- S. 332-B (as amended by Act 13 of 1956) — Re¬ 
trospective effect — Civil suit relating to land pend¬ 
ing in Civil Court at commencement of amending 
Act—Effect of S. 23 (1) of amending Act-Pemi«s'on 
of issue Gbout sirdari rights to Revenue Court obli¬ 
gatory—‘Proceeding’ in S. 23 (1)—Meaning. 

In a civil suit relating to tenancy rights in land, 
which continued to be pending in the civil Court at 
the date when the amending Act of 1956 came into 
force, it was obligatory on the civil Court to refer the 
issue about sirdari rights to the Revenue Court alter 
the amending Act came into force. S. 23 (l)ot the 
amending Act oi 1956 did not create a jurisdictional 
bar to a reference. 

Appeal, review or revision from either any suit or 
proceeding instituted or commenced prior to the 
commencement of the Act should, notwithstanding 
the amendment lie to the Court or authority to which 
it would have lain if it had been instituted or com¬ 
menced before the said amendment. 

The word ‘proceeding’ in sub-s. (1) of S. 23 could 
not refer to an issue drawn up in a suit. 

The proceedings to which S. 23 (1) of Act. 18^of 
1956, applied must be proceedings apart from those 
in a sense, arismg out of a suit. C.R. No. 14 
1956 dated 6-1.1958 (All) anc 19 o 9 All LJ 681, 
Overruled. 1962 All W « 239 : ILR <1962)1 

All 893:1961 All LJ 9911 1961 All W R (nUI 
757 : AIR 1962 All 243 (250, 251) (Pt A) (Prs II, 12, 

13)» 

_s 332.B—As amended by U. P. Act (18 of 1950) 

-Suit involving issue oi sirdari r *f h * s d5 f fc3“«3 
arbitration prior to enactment oJ f. 332-B A 
and decree tbereon passed after S. 332_B Legal y 
Arbitration Act (1940), Ss. 2 (c) and Id to 17. 

A suit involving the issueoil sirdari rights h^ been 

tsi mbs * 
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Act or if they have been instituted before the corn- 
meDcemeDt of the Act but no decree had been passed. 
Where a decree has already been passed,S. 332-B will 
not apply and therefore, the Civil Court need not 
remit the issue of adhivasi rights to tevenue Court 
for decision. 1957 All W R (HC) 855 : 1957 All L J 
845. 

SECTION 333 

-S. 333—Neither S. 333 nor S. 340 of U. P. Act 1 

of 1951 is an authority for the Board to interfere in 
revision against an orier of the commissioner passed 
under S. 13of the U.P. Act (10 of 1949). See Tenancy 
Laws — U.P. Agricultural Tenants (Acquisition of 
Privileges) Act (10 of 1949), S. 13. (’52) 1952 R D 
(BR) 191. 

SECTION 336 

-S. 336 (2) — Applicability to pending appeals in 

proceedings commenced prior to Act. 

Sub-section (2)of S. 330 of the Act would apply 
not only to suits pending in the Court of the first 
instance or to such appeals in such suits which were 
against the dismissal of the pre-emption suit, but 
also to appeals against the decrees passe 1 in favour 
of the plaintiff in pre-emption suits. 1957 All W R 
(H C) 728 (1) : 1957 All L J 743 (1). 

~—Ss. 336 and 1 — Applicability — Act abolishing 
right of pre-emption — It has not been extended to 
Kumaun — Pre-emption suit with respect to property 
within jurisdiction of Garhwal Court is not hit. 
A I R 1955 NUC (All) 158. 


as inserted by Act 18 of 1956 however h)ok away the 
jurisdiction of the Civil Court to decide the issue of 
sirdari rights and the civil Court was enjoined to 
refer that issue to the decision of a Revenue Court. 

An award passed by the arbitrators subsequent to the 
passing of the amending Act was made a rule of the 
Court. 

Held, that the issue regarding the sirdari rights 
could not have been the subject of an award much 
less of a judgment of Court, nor could a decree in 
terms of the award have been passed by the Civil 
Court after the comiDg into force of S. 332-B of the 
Act. Hence the award and the decree oassed thereon 
in so far it dealt with the sirdari rights could not be 
allowed to stand. 1962 All L J 902 » 1962 All W R 
(HC) 743. 

’—-S. 332-B—U. P. Land Reforms (Amendment) Act 
(37of 1958). S. 79 — Repeal of S. 332-B — Issues re¬ 
garding Sirdari rights—To be decided by Civil Courts 
—Change in law of procedure acts retrospectively — 

Suit though filed before amendment is governed by 
amended procedure. 1962 All W R (HC) 252 1 1962 
All L J 384. 

—Ss. 332-B, 332 - Civil P. C., O. 42, R. 1 (Allaba- 

l 23, 124— (Allahabad) Rules of Court 

(!)• 8 — Letters Patent 
(Allahabad), Cl. 28 — Limitation Act (1908'. S. 5- 
Rererence of issue to Civil or Revenue Court — 

Second appeal—Procedure—Memorandum of second 
appeal need not be accompanied by copy of finding— 

~°P’ es of the judgment of the trial Court containing 
tbe boding of the revenue Court under S. 332-B not 
hied within limitation—Application under S. 5, Limi¬ 
tation Act, to excuse delay is necessary— Registrar has 
P"S t? Brant time for filing copies on oral request. 

1961 C AJ1 595 C * (1908) ’ °* 42, Rl1 ( Allahabad )- AIR 

;— s - ?? 2 - B ( a * amended by S. 19, U. P. Land Re¬ 
forms (Amendment) Act 18 of 1950)—Civil Court 
remitting issue to Collector - Jurisdiction of Collec¬ 
tor to sit m judgment over civil Court’s view. 

It is for the civil Court to decide whether it has to 
reter an issue to the Collector or not. Its view may 
e wrong, but the Collector gets Jurisdiction to decide 

fk ? S ! e n2* err0 ^ in vievv of su b- s * (2) of S. 332-B of 
me Act Of course, he can reframe the issue, if neces- 

*aIL'a il Clv ! C° urt has to accept his finding and to 

? e £5f the ^ accepting that finding. Further, such 

finding 8 lu e ^ ec ‘ or is deemed to be part of the 

cwoV r l 8 C1V Court in view of sub-s (5) of 

Assistant °n $!? Act : Therefore, the Collector or the 
Assistant Collector has no jarlsdicHon to sit in jude- 

£2* view of the civil Court remitting the 

accnrdfl^ C ?Ji ec f t r and has to decid e that issue in 
of S 332.R I? a 1 a® Pistons of sub ss. (2) and (3) 
njS , AI1 L 1 628 - Overruled! 

rnri Inn? iiD incft 19 ,^ 9 AH L 1 5921 1Q 59 All WR 
(HC) 419 : AIR 1959 All 659 (660) (Pt B) (Pr 9). 

We 3 p a JL <a * f. mendcd b v U. P. Act .of 1956)- 
scope—Retrospective operation, 

of 1956 ' which requires the re. 

Court dnoo SS ff e on sirdari rights to the revenue _ »■ vr* —©—•«•%«/*! uctm wuu m a. yyg is 

hafnrA fu 0t j® 0Ct Procedure in.suits filed C °T V f r 1 aP rovisions of S. 339. 1951 \\\ L I 
before that amendment became law. 1959 All L J ^^ ■265 1 A IR MS*\5l «1 (ft 

[Overruled in AIR 1902 All 248.] 

TTr?,; 8 ?. 2 .*.? ( ft « amended by U. P. Act 20 of 1954)- 

ReiSiirfni ■ y ~ ^* CTee passed before amendment— 

Remitting issue to Revenue Court not necessary. 

f P 4 Plr f s °° , y t0 those suits which 

been instituted after the commencement of that 


“—S. 336—Appeal coraoetent when filed—Automatic 
dismissal under S. 330 (2) of U. P. Zamindari Aboli¬ 
tion and Land Reforms Act — Court-fees could not 
be refunded—(Civil P. C. (1903). S. 151). See Court- 
Fees Act ,1870). S. 10. AIR 1953 All 184. 

— 8 s. 336 and 339 —Interpretation of—Pre-emption 
under Agra Pre-emption Act — Want of notification 
under S. 4-Effect. 

c T oo « 0 doubt some incongruity between 

bs. 330 and 339 in that Agra Pre-emption Act will 
continue to remain enforceable so long as the notifi- 
caUon under S 4 as mentioned in S. 339 is not made, 
whde the right of pre-emption, as mentioned in 
3. 330, would be taken away even before that time 
from the commencement of the U. P. Act 1 of 1951. 
But the language employed in S. 336 must be given 
its natural meaning and if so given the right of pre¬ 
emption ceased to exist in the areas to which the Act 
? ppbed daf ® , on which the Act came into 

•ik?’ S / COndly 333 does not merely deal with the 
right of pre-emption, as contained in the AgraPre- 

SJ 2 S°i?^ Ct * It deals with the right of pre-emption 

hww P »k n C r Ust °?’ usa 8 0 or agreement also. It may 
be that the Legislature intended that the right of 

p J!‘®“ pt . i . 0D ’ and litigations regarding claims fox 
l0 , n ’ ma y be put an end to as soon as the Act 

* or some reasoos the Agra 
was mentioned ia Sch. 3 to the Act 
whioh cb otber 01 “actments were also mentioned and 
Z h L C lu e \ 6 t0 b ® re Pealed with effect from the date 
of publication of the notification under S. 4 How 

SJfVJlf 1 ma T be Court , is bound to give full effectTo 
the express language of S. 330 specially when h« 

k .‘.‘LI illation dealt with in S. 33 (Hs 


SECTION 339 
and «”to &»m“toSy*V«T alBblB 1° Co11 

«&«£""• Act (3 of 1,901 >' s.Wo71n 
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-Ss. 339, 21 (l) (d). 14 (i) and 6 (g) (i) — Repeal 

ol l P. Agriculturists’ Relief .Act — Effect — Mort- 
\ ri 8. ht °f redemption not affected — 1957 All 
L j 5*13, Disseuted from —Only decree for redemption 
can be passed under the Act — Parties to approach 
Revenue Court of competent jurisdiction tor posses. 

L - V- General Clauses Act (1 of 1904), S. 0. 
1961 All VV R (H C) 444 : 1961 All L J 273. 

-S. 339 (b) — Section 17 of Debt Redemption Act 

not repealed by S. 339(b) of Zamindari Abolition Act. 
See Debt Laws — U. P. Provincial Debt Redemption 
Act 1 13 of 1940), S. 17. 1961 All L J 800.- 

-Ss. 329. 2. 4, Sch., List 2, Col. 3. Serial No. 23- 

Repeal of U. P. Land Revenue Act ; extent of—(U. P. 
Land Revenue Act (3 of 1901), Ss 58 to 188)—(Inter¬ 
pretation of Statutes—Object of Legislature in using 
particular words). 

The words 'in its application to such area’ used in 
Cl. (c) of S. 339 are of great importance and will 
make it clear beyond any doubt that the amend¬ 
ments made to the U. P. Laud Revenue Act were to 
apply only to such area which had vested in the State 
under the provisions of S. 4 of the U. P. Zamindari 
Abolition and Land Reforms Act. In other words, 
the provisions contained in S. 339 apply to only such 
estates as are covered by S. 2 of the Act and have 
vested in the State under S. 4 ; and as far as such 
land, area or estates are concerned, the provisions 
of the U. P. Land Revenue Act, 1901, shall stand 
amended or repealed to the extent mentioned in 
column 3 of List 2 of the Schedule. 1953 All W R 
(H C) 644 : 1959 All L j 789. 

-—S. 339 — Loan under S. 13 of the Rehabilitation 
Finance Administration Act (L94S) taken in March 
1949 i.e. long before the commencement of the U. P. 
Zamindari Abolition and Land Reforms Act — The 
corresponding provisions of U. P. Land Revenue Act 
not applicable to the person concerned being repealed 
or amended by S. 339 — Amount can be recovered 
under the provisions of the U. P Zamindari Abolition 
and Land Relorms Act 1 of 1951. See Tenancy Laws 
—U. P. Zamindari Abolition and Land Reforms Act 
(1 of 1951). S. 288. 1959 All W R (H C) U 4 : 1959 
All L J 789. 

-S. 339—Order of Commissioner dismissing appeal 

against order by Assistant Collector cancelling decla¬ 
ration under S. 6 — Revision to Revenue Board does 
not lie. See U. P. Tenants (Acquisition of Privileges) 
Act (1949), S. 6. AIR 1955 N U C (All) 2653. 

-Ss. 339. 336 — Interpretation of — Pre-emption 

under Agra Pre-emption Act — Want of notification 
under S 4—Effect — The Court is bound to give full 
eHect to the express language of 8. 330 specially 
when the whole area of the legislation dealt with in 
S. 330 is not covered by the provisions of S. 339. See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 330. AIR 1952 All 81 
(DB). 

SECTION 340 

-S. 340 — Suit by tenant who had obtained a 

declaration of his tenancy rights under S. 0 of U. P. 
Agricultural Tenants (Acquisition of Privileges) Act 
of 1949—Death of plaintiff pending suit—Application 
for substitution by heir oo the basis of will be¬ 
queathing his rights to the petitioner — U. P. Act 10 
oi 1949 amended by addition of Cl. (c) to S. 7—Given 
retrospective operation by S. 340 of the U. P. Zamin- 
dari Abolition and Land Relorms Act — Devisee 
acquires rights under the will and entitled to be 
impleaded as legal representative. See Tenancy Laws 
-U. P. Tenancy Act (17 of 1939), S. 180. 1962 All 
L J 596. 

-S. 340—Neither S. 333 nor S. 340, U. P. Act 1 of 

1951 is an authority for the Board to iuterlere in 


revision against an order of the Commissioner passed 
under S. 13 of Act 10 of 1949. See Tenancy Laws— 
U. P. Agricultural Tenants (Acquisition of Privileges! 
Act (10 of 1949), S. 13. (’52) 1952 R D (B R) 19lf 


SECTION 341 

—-S. 341 (before amendment by U. P. Act 37 of 
195S)—Section 341 is provision subsequent to S. 331 
of Act which shows that the decision of the civil 
L.ourt under S. 332(4) of the Act was not to be re¬ 
garded as final and was subject to second appeal as 
provided by S. 100. Civil P. C. See under Tenancy 
Laws— U. P Zamindari Abolition and Land Reforms 
Act, 1950 (1 of 1951) (before amendment by U. P. 
Act 37 of 1958), S. 332(0). 1965 All W R (HC) 340 : 
1965 dll L J 616 , AIR 1966 All 196 (DB). 

~—S. 341 —Delay in filing appeal due to mistake of 
Court in failing to give intimation of delivery of judg¬ 
ment as required under law — Appeal within limita¬ 
tion from date of knowledge but beyond limitation 
from date of judgment — There is no delay in filing 
appeal and no question of condonation arises. See 
Limitation Act (1908), S. 5. AIR 1964 All 228. 

- S. 341— Registration of objection—Notice or sum¬ 
mons under O. 5, Civil P. C., is not necessary. See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Act, 1950 (1 of 1951), S. 46. AIR 1962 All 
590. 

[Reversed on another point in AIR 1960 S C 1104.] 

-S. 341—Proceedings under S. 40, nature of—Posi¬ 
tion of State and objector are not that of plaintiff or 
defendant, decree-holder or judgment-debtor. See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Act, 1950 (1 of 1951), S. 46. A I R 1962 All 
590. 

[Reversed on another point in AIR 1960 S C 1104.] 

-S. 341—Inquiry under R. 115-E of the rules 

framed under the U. P. Zamindari Abolition Act — 
Both Civil P. C., and Evidence Act apply—Witnesses 
must be examined in open Court if their statements 
are to be relied on—Order based solely on statement 
in reports of persons not examined in Court is not 
according to law. 1962 All W R (HC) 98. 

-Ss. 341, 331 — Second Appeal under S. 331 (4)— 

Applicability of S. 100, Civil P. C.—Board of Revenue 
can entertain second appeal filed under the Zamindari 
Abolition and Land Reforms Act only on the grounds 
specified in S. 100, Civil P. C. See Tenancy Laws— 
U. P. Zamindari Abolition and Land Reforms Act 
(1 of 1951), S. 331. AIR 1959 AH 13. 


SECTION 343 

-S. 343—Proceedings started by objection in res¬ 
ponse to notice — State Government is to be deemed 
to be a party. See Tenancy La ws — U. P. Zamindari 
Abolition and Land Reforms Act, 1950 (1 of 1951), 
S. 46. AIR 1962 All 590. 

[Reversed on another point in AIR 1906 SC 1104.] 

-S. 343—Only wheD State appears in response to 

notice under S. 49, it is entitled to notice under S. 47 
— Second part of S. 343(1) provides the manner in 
which the notice is to be sent — State not appearing 
under S. 40 — State is not entitled to notice on basis 
of natural justice. See Tenancy Laws — U. P. Zamin¬ 
dari Abolition and Land Reforms Act, 1950 (1 or 
1951), S. 46. AIR 1962 All 590. 

[Reversed on another point in AIR I960 S C 1104.] 

-S. 343-Order 5, Civil P. C., would apply to pro- 

ceedings arising out oi an objection filed under 
S.47 of the Act 1 of 1951and therefore a notice should 
be given to the State Government. See Tenanc) Laws 
-U. P. Zamindari Abolition and Land Reforms Act 
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<1 of 1951), S. 47. 1960 All W R (HC) 418 i 1960 All 
L ) 557. 

[Reversed in AIR 1962 All 590.] 

-S. 343—Compensation Roll made under S. 52 — 

No notice to State Government — Order under S. 52 
set aside on application by State Government and 
case restored to original number — Validity of this 
procedure challenged by Zamindar — Held, even 
though the law may make a particular order or Act 
■final the Courts have the power to enquire into the 
validity of the steps leading to the order or act— 
Therefore the compensation Roll dH not become 
final under S. 52. See Tenancy Laws—U. P. Zatnio- 
dari Abolition and Land Reforms Act (1 of 195L), 
S. 46. 1960 AH W R (HC) 4 18 : 1960 All L J 557. 

[Reversed in AIR 1962 All 590.] 

-S. 343 (2)—Second appeal to the High Court — 

V. P. Act 1 of 1951 does not provide a period of limi¬ 
tation different from one given in Limitation Act— 
Limitation is therefore governed by Limitation Act— 
The provisions of S. 29 will not make S. 5, Limita¬ 
tion Act inapplicable to a second appeal. See Limi. 
tation Act <1908), S. 5. 1958 All LJ 119: 1958 
All W R (HC) 204. 

-S. 343 (2)—Second appeal under — Limitation— 

S. 5, Limitation Act is applicable. See Limitation Act 
<1908), S. 5. 1958 All L J 119. 


-S. 344 — Rules under, R. 61 — Amendment of— 

Appeal filed after amendment — Court-fee — (U. P. 
General Clauses Act (1904), S. 6). 

The court-fees payable on a memorandum of 
appeal filed under S. 50 of the Act after the amend¬ 
ment of R. 61 would be governed by the amended 
R. fll and not by the old R. 01 which was in 
force when the action was commenced and ad 
valorem court-fee on the value of the subject-matter 
in appeal would be payable. Section 0, U. P. General 
Clauses Act lays down the effect of repeal of an 
enactment by another. There is no reason for applying 
a different law to repeal of a rule by another rule 
and the analogy of S. 6 should be applied. When a 
Court-fees Act is amended, the amendment does not 
revive anything not in force or existing at the time 
of the amendment. It must not affect the previous 
operation of the original Act; this only means that 
the court-fee that has been paid correctly according 
to the original Act must not be held to be insufficient 
because the amendment Act enhances the court-fee. 
But, if no court-fee has been paid yet, the old Act 
cannot be said to have been put into operation and 
the question of the court-fee payable arising after 
the amendment is not required to be answered by 
reference to the original Act. It follows that the 
amending statute must be applied. 1956 AH L J 244 j 
1956 All W R (H C) 838 : AIR 1956 All 413 (414) 
(Pt C) (Prs 5, 6, 7). 


SECTION 344 

TT'S. 344 (1) (c)—Rules under B. 115-C -- Applica- 
fcility—Title to land in dispute—Effect. 

Cases under R. 115-C can ody be taken by the 
Assistant Collector if the title to the land concerned 
is not in dispute. But if the title itself is in disoute, 
the only course open to the Land Management Com¬ 
mittee is to proceed by way of a suit for ejectment. 
A citizen cannot be deprived of his valuable right of 
holding land in summary proceedings by R. 115-C. 
AIR 1958 All 97, Foil. 1960 AH W R (HC) 564i 1960 
All LJ 725. 

-S. 344—Ejectment order can be passed only by 

Collector and not by Tahsildar-Rules 115-D, 115-E, 
115-F, are ultra vires —Rules being invalid ejectment 
order under them is illegal. See Tenancy Laws — 
V. P. Zamindari Abolition and Land Reforms Act 
<1 of 1951), S. 118.1960 AH W R (HC) 3271 1960 All 
L J 549, 

——S. 344— Power of State Government — Rule 61— 
Amendment of—Validity. 

The power conferred on the State Government to 
make rules is to be exercised at all times and is not 
dependent upon the existence of the Legislature 
passing the Act. Hence, the power conferred on the 
State Government by S. 344 of the Act to make rules 
cometo-eoa when the Provincial Legislature 
<*£,*«* P aase d the Act became defunct. Under 
r* 344 of the Act the Rules have to be laid down 
oetore the Legislature and the Legislature has power 

}? a “ end does not mean that jo long as 

they are not laid before the Legislature they are not 
In operation. They come into operation as soon as 

t? 0 * l re u ade and Polished. The amendment of 
R. 61 has been gazetted. It must be presumed that 
the amendment was placed before the Legislature as 

£H U i r !!? ri Qr S *,? 4 f ;il was not at a11 necessary for 
$HrwN« t0 iq 0 ^ u . b i 1S T he A ia a Gazette - 1956 All W R 

(PLAHPrs 2 9 3) A1 L J 244: * AIfl 1956 AU 413 (414 > 

~S. ^-Constitution of India, Art. 14-Equality 
wore law — Prospective operation of statute — The 
^Pfudtnent of R. 61 framed under S. 344, U. P. Act 1 
? not c °utoavene tbe guarantee of equality 

AH? 1956 AU*is S “ CoDsUtu,ioiQ ol India ' «. 


—. — v ^\ Aiuita nuu ati un? 

intra vires. 

Second appeal in a case under S. 49 of U. P. 
Tenancy Act was pending; the question was, if it 
was to be abated under R. 5(a) (i) of the Zamindari 
Abolition Act aud Land Reform Rules, 1952. It was 
contended that S.‘0(i) of the Act and Rules 4 to 7 
of the Rules were ultra vires. 

^ is conc luded by the decision in AIR 1951 
All 6f4 (FB) confirmed by the Supreme Court, that 
the provisions of the Act are valid and intra vires. 

Section 344 (3) provides that the rules come into 
force on the date of publication in the Gazette unless 
some later date is appointed. Sub-sections (3) and (4) 
read together shows that though the rules come into 

l»EL°* n 0f uPupation; they shall be 

subject to modification by the legislatures. 

The appeal has to abate, but in view of the pro¬ 
posal to amend the rules 4 and 5 being under consi- 

22? . a PPeal was adjourned, 1952 A L I (Rev l 
207 s 1952 R D 374 i 1952 A W R (Rev) 247. 

S,.344 (4) — On a question of abatement of a 
second appeal arising out of a suit under S. 113* 

Held what's 344 R ' 4 (a) of the Rules 
„ , ' WDa t o. 344 of the Act requires is that tho 

?n U fS 6S fh re t0 M? k P ace u before the State Legislature 
f d W1 " b 5 sub| I ct ,0 sucb modification a,The 

SCHEDULE 2, ENTRY 10-A 

_ SCHEDULE 2, ENTRY 24 

195 2 8)i n Th y e wo}d S s Cdd!^ by , Amend™* 

to the schedule by the Amendfng In Act S 37 V oT 1 953 e i 
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But since the suit under S. 209 of the Act was 
cognisable by a Revenue Court aDd the section itself 
after amencment, mentioned that the plaintiff could 
pet relief of ejectment as well as damages lrom the 
Revenue Court mere n^n. mention of the words “and 
damages" before amendment could not disentitle the 
plaintiff from getting relief of damages before the 
Revenue Court, See under Tenancv Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1951), 
S.209. 1964 All W R (H C) 227 : 1965 All L J 651 : 
AIR 1966 All 234. 

— Scb. 2, Entry 24 — Bar of jurisdiction of Civil 
Court Suit for ejectment of persons occupying land 
withourt title and for damages — Such a suit falls 
under S. 20) and Sch. 2. Item 24 and cannot be 
entertained by a Civil Court - Fact that plaintiffs 
have also asked for demolition of structures un¬ 
authorised^ constructed by the defendants does not 
alter the nature of suit. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act, 1950 

(U. P. Act 1 of 1951), S. 209. 1965 All VV R (H C) 
iyy# 

SCHEDULE 3, LIST 1 

-Sch. 3. List 1 (as amended by Act 16 of 1953) 

—U. P. Agriculturists Relief Act (27 of 1934) — 
Repeal of — Extent — Has been repealed only with 
respect to any area with regard to which a notifica¬ 
tion under S 4 of the U. P. Zamindari Abolition and 
Land Reforms Act 1951 as amended by Act 16 of 
1953 may have been issued by the State Government. 
See Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1951), S. 4. AIR 1955 NUC (All) 
1695 (DB). 

SCHEDULE 3, ENTRY 13 

-Sch. 3, Entry 13 (as amended by U. P. Act 16 

of 1953) — Application under S. 12 of the U. P. 
Agriculturists Relief Act, 1934 allowed and redemp¬ 
tion ordered_— Subsequent repeal of Act by U. P. 
Act 1 of 1951 — Effect on decree — The decree was 
not affected by the repeal of the Act in view of S. 6 
of the U. P. General Clauses Act, 1904. See Debt 
Laws — U. P. Agriculturists Relief Act (27 of 1934), 
S. 12. 1957 All \V R (HC) 850. 

—U. P. ZAMINDARI ABOLITION AND LAND 
REFORMS (AMENDMENT) ACT (16 of 1953) 

SECTION 67 

—-S. 67 — Repeal of U. P. Agriculturists’ Relief Act 
(27 ol 1934) — Effect of, on pending proceedings — 
It cannot be said that when the decree of the trial 
Court continues to be effective the proceedings 
under S. 12 cannot be dropped only because during 
the pendency of the appeal or revision, the act was 
repealed retrospectively. See Debt Laws — U. P. 
Agriculturists’ Relief Act (27 of 1934), S. 12. 1965 
All VV R (HC) 299 i 1965 All L J 363. 

—U. P. ZAMINDARI (ABOLITION AND LAND 
REFORMS) ORDER (1952) 

CLAUSE 2 


CLAUSE 5 

0—Cl. 5 — Suit for possession of grove land — 
Cause of action arising ’before repeal of Tenancy 
Act by U. P. Zamindari (Abolition and Land Reforms) 
Act—Suit falls under S. 183, U. P. Tenancy Act and 
is cognisable by Revenue Courts—Since the cause of 
action which arose before the repeal of Tenancy Act 
would '.fall under Dara. 2 of the Zamindari Abolition 
and Land Reforms Order, 1952 the question of juris¬ 
diction will have to be determined according to the 
provisions of U. P. Tenancy Act-Para. 5 of the order 
will not apply to the case. See Tenancy Laws—U. P. 
Tenancy Act (17 of 1939), S. 183. AIR 1953 All 85 
(FB). 

-U. P. ZAMINDARI ABOLITION AND LAND 
REFORMS RULES (1952) 

RULE 4 

-Rr. 4, 5 — Applicability — Abatement of suit — 

Pending suit — Meaning of — Suit decided prior to 
commencement of the Zanrndari Abolition Act but 
appeal against decree filed after Act came into fore© 
—Not covered by R. 4 and hence did not abate unde? 
R. 5. 1963 All W R (HC) 713 : 1963 All L J 1062 : 
ILR (1964) 1 All 289. 

-R. 4 (2) (v) — ‘Intermediary’—Word refers only 

to plaintiff-intermediary—Object of the rule. 

The word ‘delendanthoccurs later on in R. 4 (2) (v) 
after the word ‘intermediary’. From this it would 
follow that the word ‘intermediary’ must refer to a 
plaintiff-intermediary. 1962 All W R (HC) 722 (1) : 
1962 All L J 882. 

-R. 4 — Reduction in amount and apportionment 

between liability falling on estate and non estate — 
Recovery of money by decree-holder — Mode of— 
Effect of stay—R. 4 of U. P. Zamindari Abolition and 
Land Reforms Rules — No bar to action under Act- 
Decree executable after reduction and apportion¬ 
ment—See Debt Laws — U. P. Zamindars’ Debt Re¬ 
duction Act (15 of 1953), S. 4. lyGl All L J 599. 

Q-Rr. 4, 5 (as amended)—Applicability—Stay, of 

suit under S. 180, U. P. Tenancy Act—Case re-started 
under old R. 4—Abatement. 

Where the suits for ejectment filed under S. 189, 
U. P. Tenancy Act, 1939, were stayed in view of the 
notification issued under the U. P. Ordinance, 3 of 
1951), but were re-started under the old Rules and 
thereafter no stay order was made under the amended 
Rules, the position is that there is neither a subsisting 
stay under the old Rules nor any stay order made 
under the new Rules. If so, R. 5 of the amended 
Rules cannot be invoked for under that rule only a 
suit stayed under R. 4 (a) (i) shall be abated there¬ 
under. There is therefore no abatement of the suits 
under R. 5 as amended. Bhink v. Charan Singh, 1959 
All L I 557 i 1959 Cri L J 1223 . 1959 All W R (HC) 
440: 1959 All Cri R 337: (1959) Supp (2) S C R 
798 « 1960 S C J 892 : AIR 1959 S C 960 (966, 967) 
(PtG) (Prs 17, 18). 


#-Cl. 2 — Suit for possession of grove land— 

Cause of action arising before repeal of Tenancy Act 
by U P. Zamindari (Abolition and Land Reforms) 
Act—Suit falls under S. 183 U. P. Tenancy Act and 
is cognisable by the Revenue Court—Since the cause 
of action which arose before repeal of the Tenancy 
Act would fall under para 2 of the Zamindari 
Abolition and Land Reforms Order 1952 the question 
of jurisdiction will have to be determined according 
to the provisions of the U. P. Tenancy Act — Para. 5 
will not apply to the case — (Tenancy Laws — U^P. 
Zamindari (Abolition ai-d Lr.nd Reforms) Order (1952), 
Paras. 2 and 5) — p.ivil P. C. (1908), S. 9). See 
Tenancy Laws — U. P. Tenancy Act (17 of 1939), 
S. 183. AIR 1933 All 85 (FB). 


—Rr. 4, 5 — “Whether of the first instance, appeal 
,r revision” in R. 4-Meaning—Suit decreed and first 
ppeal dismissed, before date of vesting — Second 
ppeal only pending on date of vesting— Second 
ppeal abates under R. 5 and not suit. 1958 All L 3 
38 i 1958 All W R (HC) 734. 

—R. 4 (2) (v) — Suit for cancellation of lease if 
overed by Rule—Lease by one co-sharer alleging that 
e was sole proprietor—Suit by another c 9‘L^ c ar o^o° r 
ancellation is covered by S. ISO read with S. 242 
)ven otherwise being a suit of similar nature it tails 
nder R 4 (2) (v)-(ienancy Laws - U. P. I e “® n T c £ 
lC t (17 of 1939), Ss. 180 and 242). AIR 1955 NUC 

All) 4453. 
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__b, 4 — Suit under Ss. 63 and 180, U. P. Tenancy 

Ad against N whose name was recorded as a tenant— 
Stay and abatement of—Held the rights of Adhivasi 
had accrued to N and the appeal before the BoJid of 
Revenue and the suit itself in which the appeal was 
pending were liable to be stayed. See Tenancy Laws 
-U P. Zamindari Abolition and Land Reforms Act 
(1 of 1951), S. 10. AIR 1955 N U C (All) 3552 (DB). 

-Rr. 4 (1), 5 (1) — Abatement of pending suit — 

Suit dismissed — Appeal — Suit is pending—Appeal 
against review dismissed — Appeal against decree 
barred—Second appeal—Suit declared abated —Order 
held not without jurisdiction. AIR 1955 N U C (All) 
2277. 

—Hr, 4, 5 — Abatement of suit under. (Tenancy 
Laws-U. P. Tenancy Act (18 of 1939). 


Where an appeal from a Joint decree passed in a 
suit under S. 180, U. P. Tenancy Act, 1939, had 
neither been stayed nor was pending on the date 
when R. 5 came into force and had already abated as 
long ago as January, 1950, it would not be deemed to 
be pending when R. 4 or R. 5 came into force and 
hence no order directing abatement of the suit which 
has given rise to the appeal could be passed. 1954 
All W R (HC) 52 « 1954 All L J 116 : AIR 1954 All 
436 (437) (Pt B) (Pr 6 ) (DB). 


-R. 4—Section 20, Zamindari Abolition and Land 

Reforms Act, will not affect the right of parties to 
pending proceedings. See Tenancy Laws — U, P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951), S. 20. AIR 1954 All 434 (DB). 

[Overruled in AIR 1955 All 432]. 

—*R. 4—S. 2 of the U. P. Land Tenures (Legal Pro- 
ceedings) Removal ot Difficulties Order (1952) does 
not abrogate Rr. 4 and 5 of the U. P. Zamindari Abo¬ 
lition and Land Reforms Rules and where, therefore, 
an appeal before the Board is stayed under Rr. 46c 5 of 
those rules S, 2 cannot make it competent for the 
Board to hear the appeal until the issue has been 

be resta rted under R. 5 (3) of those rules. 
1952 All L J (Rev) 242. 


— R ‘ 4-Stay under cannot be nullified by use c 
S. 151, Civil P. C.—(Civil P. C. (1908), S. 151). 

The inherent power of a Court cannot be invoke 
where there is a specific provision for doing or foi 
bearing from doing any act — Hence the stay of pre 
ceedings provided in R. 4, U. P. Zamindari Abolitio 
and Land Reforms Rules, cannot be nullified by th 

i S a%»°L £ J5 1 ’ Civil P C - 1952 AH LJ (Rev) 254 
1952 R D (B R) 384 1 1952 All W R (Rev) 194. 

«T?*r1 ( n i, ^ Pr0ceeding . for settin « aside s “le unde 
Li £ Slumbered Estates Act - Revision- 

p - Edcu " Esta “ 

F*t?»?A 6 Z d ! ag under S- 24 of the U. P. Encumbere 

and V S ® ? r0C S edlD J g for ,i( Juidation of a decre 

Seen unon a ^ Under R _i 4 < vi > ~ A Procedin 
t a decree or order passed in a case c 

stTved 1 -T°h e f P fn Cree Under j he Act sha11 als0 b 
fifX, , therefore, a proceeding under Civil P ( 

uX a h° e Ac, St r d 1 “ is in nquidatioi/of a decre 
A ? Tk 0re f°re» a revision arising out of 

th^ C Aof ir l? n°u S6tlin ? asi de the sale under S. 24 c 
„ be sfa yed under R. 4 (vi) 1952 All T 
(B.v) 254,1952 B D (BR) 384 :1952 All W B^(Rev 


■B. 4 (vi)—"Case”—-Meaning of. 

The word "case” in R. 4 (vi) is wide 

su?t d0 19r° r r re J! ,slon and is not restricted I 
1952 ft? 254 * 1952 BD (BR)3I 

brs A tayid. ati °° U “ d “ °' 41 ‘ El 19 ' CiviI F 


Where an application under O. 41, R. 19, Civil P* 1 C. 
was made for re-admission of an appeal dismissed lor 
default, held, that R. 4, Cl. 5 of the Rules has 
enlarged the scope of R. 4 and the legal proceedings, 
steps taken for legal action, under O. 41, R. 19, Civu 
P. C. are also liable to be stayed under it. 1953 
All L J (Rev) 258 (1) : 1932 R D 369 : 1952 All W R 
(Rev) 232. 

-R. 4 — Section 0 of the Act and Rr. 4, 5, 6 and 7 

of the rules are ultra vires of the legislature in view' 
of sub-ss. (3) and (4) of S.344 of the Act. See Tenancy 
Laws—U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 0. 1952 All L J (Rev) 267. 

-Rr. 4 (iv) and 5 (a) (i)-Appeal pending on date 

of vesting—Stayed under R. 4 (iv) — Second appeal) 
alone to be abated—Not the suit. 1952 All L J (Rev)- 
268 i 1952 All W R (Rev) 256. 


RULE 5 

•-Rr. 5, 4 (as amended! — Stay of suit under 

S. 180, U. P. Tenancy Act—Case re-started under old 
R. 4—Amended R. 5 not applicable — Suit does not 
abate. See Tenancy Laws—U. P. Zamindari Abolition- 
and Land Reforms Rules (1952), R. 4 (as amended), 
1959 Cri L J 1223» AIR 1959 S C 960. 


—-R. 5 — Suit decided prior to commencement of' 
the Zamindari Abolition Act but appeal against decree- 
filed after tbe Act came into force — Not covered by 
R. 4 and hence did not abate under R, 5. See Tenancy 
Laws—U. P. Zamindari Abolition and Land Reforms- 
Rules (1952), R. 4. 1963 All W R (HC) 713. 

—pH. 5 — "Whether of the first iustance, appeal or 
revision” in R. 4 — Meaning — Suit decreed and first 
appeal dismissed, before date of vesting — Second 
appeal only pending on date of vesting—Second 
appeal abates under R. 5 and not suit. See Tenancy 
Laws—U. P. Zamindari Abolition and Land Reforms- 
Rules (1952), R. 4. 1958 All L J 638. 


—-R. 5(1)—Applicability—'Pending suit or proceed™ 
mg’-Meaning of — (Constitution of India, Art. 133S 
—(Civil P. C. (1908), S. 169). 

Under sub-r. (l) of Rule 5, U. P. Zamindari AbolL 
tion and Lind Reforms Rules, the abatement can be 
ordered only of the suit or proceeding which is 
pending. When an application for leave to appeal 
to Supreme Court is made what in such n case is 
pending is an application for leave to appeal to the 
Supreme Court and it cannot be said that when 
such an application is pending, it is the suit itself 
\ h at k pending in appeal or revision. 1955 Alf 

^ i oin Re • 0n> 1957 AI1 W R (HC > 319 * 1957 AH 

L J 340. 


•J-uvii r. l,. :>. 


-- ^ppiu;uuuiiy— reversal 

ot decree by means of abatement of proceedings by 
subsequent legislation-Section 144 applies-(Tenancy 
Laws—U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951) _ Rules under, R. 5), See Civil P C 
(1908), S. 144. AIR 1956 All 663 (DB). 

• — 5 (3) — Proceeding under S. 180, U. P; 
Tenancy Act pending on 30th June 1952 - Proceed, 
ing, will be decided with reference to any right 
accrued under U. P. Zamindari Abolition Act. Ses 
lenancy Laws-U. P. Tenancy Act (18 of 1939). 
S. 180. AIR 1955 All 432 (FB). U 

-R. 5 (3)—Pending suits are governed bv U. P 
Tenancy Act, 1939 -(U. P. Land Tenures Legal Pro! 
ceedings) (Removal of Difficulties) Order (1952). 

Para2. AIR 1955 NUC (All) 4168. { h 

—7 R - ?T' R i gbts under, when can be acquired -Suit: 
under Ss. 63 and 180, U. P. Tenancy Act against N 
whose name was recorded as a tenant — Stav and 
abatement of - Held, the rights of adhivasi had 
accrued to N andthe appeal, before the Board^ 
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Revenue aod the suit itself in which the appeal was 

Pe ii d V VCr - e lial ? ,e t0 sta y ed - See Tenancy Laws 
L. P. .^imindari Abolition and Lands Reforms Act 
<1 of 1951), S. 16. AIR 1955 NUC ( All) 3552 (DB). 

- —R. 5—Before ordering abatement of suit, appellate 
Court must come to conclusion that appeal is pending 

— Appeal not maintainable — Suit cannot be held to 
be pending. AIR 1955 MIC (All) 2277. 

— R. 5 (1)—Abalement pending suit—Suit dismissed 
—Appeal — Suit is pending — Appeal against review 
dismissed — Appeal against decree barred — Second 
Appeal before the Board of revenue — Suit declared 
abated — Since the proceedings could be said to be 
pending before the trial Court. See Tenancy Laws — 
U. P. Zarnindari Abolition and Land Reforms Act (1 
of 1951) Rules under, R. 4 (1). AIR 1955 NUC (All) 
2277. 


R. 5 (a) (i) — The plain meaning of the lamruavn 
used m R. 5 (a) (i) is that what has been stayed under 
R. 4 (i) to (iv) has to be abated by the Court before 
which it was pending. If it was the second appeal 
which was pending on the date of vesting and had 
been stayed it is that alone that has to be abated and 
not the suit also. See Tenancy Laws — U. P. Zaraio- 
dary Abolition and Land Reforms Rules (1952), R 4 
1952 All W R (Rev) 256. V U ' ** 

RULE 5-A 

®-R. 5-A—Proceeding under S. 180, U. P. Ten- 

ancy Act pending on 30th June, 1952 - Proceeding, 
will be decided with reference to any right accrued 
under U. P. Zamindari Abolition Act. See Tenancy 
Laws-U. P. Tenancy Act (17 of 1939), S. 180. A I R 
1955 All 432 (FB). 

RULE 6 


-R. 5 — Exercise of powers under, Iby Revenue 

Board —Decision of Board can be scrutinised under 
Art. 226-(Constitution 0 f India, Art. 226-Certiorari). 
AIR 1955 NUC (All) 2277. 

-R. 3—Rule is not invalid because it leads to 

multiplicity of suits. 

The rules framed under this Act have really the 
force of law. It cannot be said that the provision of 
R. 5 is in any way unreasonable. 

An enactement cannot be held to be invalid because 
as a result of it a multiplicity of litigation may follow. 
R. 5 which provides that an order ot abatement shall 
not debar a person from having his right determined 
in any subsequent proceeding is not invalid because it 
leads to multiplicity of suits. 1954 All L J 364 : AIR 
1954 All 639 (640) (Pt E) (Pr 4). 

-R. 5 -Abatement of suit—When an appeal from a 

joint decree passed in a suit under S. 180, U. P. 
Tenancy Act 1939 had neither been stayed nor was 
pending on the date when R. 5 came into force and 
had already abated as long as January 1950 it would 
not be deemed to be pending when R. 4 or 5 came 
Into force and hence no order directing abatement of 
the suit which has given rise to the :appeal could be 
passed. See Tenancy Laws—U. P. Zamindari Abolition 
and Land Reforms Rules (1952), R. 4. AIR 1954 All 
436 (DB). 

—R. 5 (3)—Section 20, Zamindari Abolition and 
Land Reforms Act will not affect the rights of the 
parties to pending proceedings. See Tenancy Laws— 
U. P. Zamindari Abolition and Land Reforms Act (1 
of 1951), S. 20. AIR 1954 All 434 (DB). 

[Overruled in AIR 1955 All 432.J 

-R. 5 -Section 2 of the U P. Land Tenures (Legal 

Proceedings) (Removal of Difficulties) Order (1952) 
does not abrogate Rr. 4 and 5 of the U. P. Zamindari 
Abolition and Land Reforms Rules and therefore 
where an appeal before the Board is stayed under 
Rr. 4 6 c 5 of those rules S. 2 cannot make it competent 
for the Board to hear the appeal until the issue has 
been allowed to be re-started under R. 5 (3) of those 
rules. 1952 All L J (Rev) 242. 

--R. 5—Section 6 and Rules 4, 5, ;0 and 7 of the 

rules are ultra vires of the legislature in view of 
sub-ss. (3) and (4) of S. 344. See Tenancy;Laws-U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951), S. 0. 1952 All L J (Rev) 267. 

_R. 5—Where it is the second appeal (which was 

pending on 1-7-52) which was stayed under R. 4 (iv) 
it is this appeal which shall be abated under R. 5 (a) 
(i) and not the suit itself from its inspection rendering 
the decree of the lower appellate Court bual and 
barring future litigations in respect of the suit. See 
Tenancv Laws —U. P. Zamindari Abolition and Laud 
Reforms Rules (1952),' R. 4. 1952 All L J (Rev) 268. 


-R. 6 —Section 0 and Rules 4, 5, 0 and 7 of the 

rules are ultra vires of the Legislature in view of 
sub-ss. (3) and (4) of S. 344 of ihe Act. See Tenancy 
Laws—U. P Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 6 . 1952 All L J (Rev) 267. 

RULE 7 

R. 7—U. P- Tenancy Act, S. 49, U. P. Zamindari 
Abolition and Land Reforms Act (1 of 195L), S. 0— 
U. P. Zamindari Abolition and Land Reforms Rules, 
R. 7—Appeal in suit filed under S. 49, Tenancy Act, 
before Revenue Board — Death of land-holder, party 
to suit, after vesting order made under S. 0, Zamin- 
dari Abolition Act — Joinder of paities in appeal — 
The Board of revenue has the power to implead the 
Gaon Sabha as a party to the appeal. See Tenancy 
Laws — U. P. Tenancy Act (17 of 1939), S. 49. AIR 
1956 All 704 (DB). 

-R. 7—Section 0 of the Act and Rr. 4, 5, 0 and 7 

of the rules are ultra vires ot the legislature in view 
of .sub-ss. (3) and (4) of :S. 344 of the Act. See Ten- 
ancy Laws — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 0. 1952 All L J (Rev) 267. 


RULE 8 

-R. 8 (a)—Scope—If mandatory. 

The portion of the rule which lays down the 
manner of recovery by setting off against compensa¬ 
tion due under the Zamindari Abolition and Land 
Reforms Act, is mandatory; that mandatory direc¬ 
tion has to be carried out but without prejudice to 
other means of recovery. Once the tax is actually 
realised by this means, proceedings taken by the 
other means will have to stop. On the other hand, if 
some tax }is recovered by other means before eQect 
can be given to set-off under R. 8 (a). that recovery 
would not become void. 1960 All W R (HC)_4l2i 
1960 All L J 542. 

RULE 8-A 


-R. 8 -A—Scope — Zamindari Abolition — Cora- 

nsation Bonds issued to intermediaries cannot be 
cepted in payment of agricultural income-tax. See 
•nancy Laws—U. P. Zamindari Abolition and Land 
forms Act, 1950 (1 ot 1951), S. 6 (d). AIR 1965 S C 
19. 

—R. 8 -A—Rule is ^mandatory — Agricultural in- 
me-tax due from Zamindar—Collector is bound to 
just it against compensation due to him. Collector 
d Deputy Commissioner, Sultanpur v. Raja Jagdish 
atap Sahi, 1965 All W R (HC) 344 * I90o All L J 
5: (1965) 57 I T R 784: (1965) 2 S C ? 29r(19S5) 
i C J 39S s (1965) 1 1 T J 437 : AIR 196o S C 909 
12) (Pt A) (Pr 7). 

—R. 8 -A—U. P. Agricultural Income-tax Act (3 
1949), Ss. 6 (d). 3. 2(13) - Assessment of agricul- 
ral income-tax for assessment year ending no JU-o- 


TENANCY LAWS—U. P. Zamindari Abolition & Land Reforms Rales (1952), R. 10 155 


1953 —Tax is in respect of income during previous 
■year ending on 30*6-1952 — Rule 8-A applies to its 

recovery. 

Section 3 of the U. P. Agricultural Income-tax Act 
emphatically charges the total agricultural income of 
the previous year to tax. It is true that assessment 
under the Act is made after the close of the previous 
year, but the income which is liable to tax is the 
income of the previous year. Where, therefore, the 
tax assessed is in respect of the agricultural income 
•for the period of the previous year, i.e , for the period 
which ended on June 30, 1952, the case clearly falls 
within the terms of S. 0(d) and the benefit of R. 8-A 
was admissible to the assessee though the tax is due 
in assessment year ending on 30th June. 1953. Col¬ 
lector and Deputy Commissioner, Sultanpur v. Raja 
Jagdish Pratap Sahi. 1965 All W R (HC) 344 : 1965 
All L J 705: (1965) 57 T T R 784: (1965) 2 S C R 29: 
<1965i 1: S C J 398 j (1965) 1 I T J 437 « AIR 1965 
SC 909 (912) (Pt B) (Pr 8). 

RULE 16 


1951), S. 29) - (Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Rules (1951), R. 52).. See 
Contempt of Courts Act (1952), S. 3. 1900 Cri L J 
442 : AIR I960 All 231 (DB). 

RULE 77 

-R. 77—Inherent powers of Board of Revenue, in 

revision under S. 48 (2), U. P. Act (35 of 1934), to give 
directions to Collector — Proceedings for liquidation 
of decretal debt before Collector—U. P. Act (1 of 1951) 
coming into force during pendency and proprietary 
rights of Judgment-debtor vesting in State Govern¬ 
ment-Remedy under U. P Act (35 of 1934) and (1 of 
1951) for directing Compensation Olficer to place com¬ 
pensation money at disposal of Collector, not availed 
of — Compensation bonds delivered to Judgment- 
debtor — Proceedings started by creditor before Col¬ 
lector to stop payment of compensation bonds and to 
attach properties of Judgment-debtor — Order by 
Board of Revenue in revision under inherent powers 
directing Collector to take such action — Not valid. 
See Civil P. C. (1908), S. 151. AIR 19G4 All 203. 


—Rr. 16, 18, 19—Scope — Order under R. 16 — If 
open to challenge in civil Court. 

Rule 19 does not apply to an order passed under 
ft. 18. Rule 19 speaks of a Court of competent juris¬ 
diction and does not speak of a civil Court. There¬ 
fore, that rule is not an indication of the fact that 
even an order under R. 10 can be challenged in a 
civil Court. The competent Court under R. 19 could 
still be the ‘revenue Court’ and R. 19 nowhere says 
that the ‘competent Court’ would be the civil Court. 
1958 All L J 302 : 1958 All W R (HC) 481. 

RULE 18 

—--R. 18—Scope — Rule 19 does not apply to an 
order passed under R. 18. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Rules (1952), 
Rules under R. 10. 1958 All L J 302. 

RULE 19 

“T®* 19~Rule 19 speaks of a Court of competent 
jurisdictions and does not speak of a civil Court. 
The competent Court under R. 19 could still be the 
revenue Court’. See Tenancy Laws-U. P. Zamindari 
Abolition and Land Reforms Rules (19521 .Rules under 

R. 10. 1958 All L J 302. 

RULE 26-A 

"TT^u an ^ Il'5-C to 115-F-— Scope — Lease of 
plots by Gaon Samaj—Lessee removing trees—Liabi- 

}n y ^\ 0 o ^ y compensation for damage. 1958 All W R 
<HC) 647 :1958 All L J 524. 

RULE 41 

revenue, simpliciter—Not 
entitled to compensation. See Tenancy Laws — U. P. 

Lao< * R0 f° rms Act (1 of 
1951), S. 45. 1962 All L J 835. 

RULE 47 

of the U - P ‘ Zamlndars’ Debt 

interim*™ Act * 1 ?- 52 d °, es not a PP!y t0 the case of 
ft 47 ^f C *i? P n DS i all0n ^ich is payable in cash under 

and T nf Rules * Under U * P * Za m‘ndari Abolition 
and Land Reforms Act. 1959 All L J 676. 

RULE 52 

«fT^^ 2 ” Contempt of c °urts Act, S. 3 — Payment 

tUd Be?orm? P A^ atiUnder U ' P ' Zamin[la " and 
Wh,v! 1 .. j Act with °ut security or sureties — 

bv amoUDt to contempt of Court 

•7^^°mpenpat^ion Officer — (Tenancy Laws — II P 
Zamindari Abolition and Land Reform Act U of 


RULE 84 

-R. 84 — Discretion of Compensation Officer to 

deposit or not to deposit compensation amount pay¬ 
able to limited owner — No direction issued by State 
Government—It cannot be said that the compensation 
officer did not act in accordance with the directions 
given by the State Government — R. 84 does not give 
any direction with respect to this matter. See Tenancy 
Laws—U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 09. A I R 1954 All 202 (DB). 

-R. 84—Rules cannot take away what is given by 

Act — Hence contention that State Government can 
make a rule No. 84 taking away the discretion of the 
compensation officer given under S. 09 cannot be 
accepted. S°e Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), S, 09. 
A I R 1954 All 202 (DB). 

RULE 85 

—F. 85 - Hindu Succession Act, S. 14-"Posses- 
sion Meaning—Compensation in respect of property 
acquired under U. P. Act 1 of 1951-Right of widow 
ot Zamindar to amount deposited in Bank under S. 09 
of the U. P. Act—The amount would be deemed to be 

i?nn°^ S V 0n 2 f t> th r e widow 7 U - P ' Zamindari Aboli¬ 
tion and Land Reforms Act (1 of 1951), Ss. 09 and 72, 

£m. aIr W64 Aii'ies! 0 Succession Acl (195a) ' 

RULE 115 

— -Er. 115 and 115-C — Scope and Validity — Rule 
held does not conflict with S. 209 of the Act - 

(Tenancy Laws—U. P. Zamindari Abolition and Land 

Rui “ 

teal" L n dir, 

LaD^Manag’S'cimmmee b R faVt thaTstageVh.t 

Wil. Site t the removal* ^« 

issued HceundenHR 115 D and had^TV H 
steps f& the removal of the to take 

proceed further Ae matter C ° nCerned DOt to 
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Held, that the proceedings taken by the Collector 
were in the nature ol quasi-judicial proceedings and 
the High Court could issue a writ of prohibition. AIR 
1958 All 97 (99 to 101) (Ft C) (Prs 11,12). 

-Rr. 115, 115-A and 115-B — Scope — Auction 

sale of fishery right — Directions in para. 62 (2), 
U. P. Gaon Samaj Manual—Non-observance—Effect. 

The auction of fishery right in tanks and ponds 
does not fall under cl. (d) of sub-r. (1) of R. 115 at 
all. Para. 62 of the Gaon Samaj Manual cannot there¬ 
fore be said to be a direction issued under S. 115-A of 
the Zamindari Abolition and Land Reforms Rules and, 
as such, it cannot have the force of law or a direction 
validly issued under rule 115-A. Further the direc¬ 
tions are not of a mandatory nature and therefore the 
land management committee was not bound to follow 
the directions. 1957 All W R (HC) 818 r 1957 All L J 
716. 

RULE 115-C 


-Rr. 115-C and 115-D — Validity of — Rules not 

void in view of introduction of S. 122-R in _U. P. 
Zamindari Abolition and Land Reforms Act, 1951 (as 
inserted by U. P. Act 28 of 1961). 1965 All W R 466 : 
1965 All L J S37 : 1LR (1965) 2 All 845. 


-R. 115-C — Tehsildar invested with powers of a 

Collector — Tahsildar has no jurisdiction to try suits. 
See Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1951), S. 122-B (2). 1965 All W R 
466 : 1965 All L J 837 i ILR (1965) 2 All 845. 

-R. 115-C—Bona fide question of title involved — 

Collector or Assistant Collector had no jurisdiction to 
decide the case. See Tenancy Laws—U. P. Zamindari 
Abolition and Land Reforms Act, 1950 (1 of 1951), 
S. 122-B (as Inserted in 1961). 1965 All W R (HC) 
1 i 1965 All L J 236 j ILR (1965) 1 All 423. 

—— R. 115-C — Application by Chairman, Land 
Management Committee under R. 115-C either under 
R. 5 (1) or sub s. (2) of S. 122-B — In either case pro¬ 
ceedings are Dot ultra vires. See Tenancy Laws 
U P. Zamindari Abolition and Land Reforms Act (1 
of 1951), S. 122. 1964 All W R (HC) 748. 

-R. 115-C -Proceedings under can be commenced 

at the instance of the Chairman, any Member or 
Secretary of the Land Management Committee—Mere 
allegation of absence of complaint from Committee as 
such— Proceedings not rendered void. ILR (1961) 1 
All 26. 


-F. 115-C — It is only in respect of the properties 

which are covered by the description given in 
R. 115-C that the power belonging to the Collector 
under these and subsequent rules is exercisable 
Where, therefore, in a dispute regarding the owner¬ 
ship of a well, the Assistant Collector decided the 
matter under Rule llo-D, it was held that well was 
not the property which came within the description 
of R. 115-C and hence the Assistant Collector had no 
jurisdiction to pass orders under R. 115-D. 1960 All 
L J 575 : 1960 All W R (HC) 433 : ILR (1960) 1 
All 605. 


_r. 115-C—Application made before amendment 

of February, 1957 — Some of applicants members of 
Committee — Competency. 

There is nothing in R. 115-C (1) or (2) which makes 
it obligatory on the members of the Land Manage¬ 
ment Committee to make the report after they have 
received the sanction by a resolution or the Land 
Management Committee. The power under Cl. (2) 
has been given to the Chairman or any member or 
Secretary of the Committee to bring all cases of 
injury to the property of the Gaon Samaj to tfw notice 
of the Collector. Therefore, when some of the appli¬ 
cants are admittedly the members of the Land 
Management Committee it cannot be said that there 


was no proper report to the Collector on which action 
could be taken by him Form No. 49 which wag 
inserted in Cl. (2) of R. 115-C was amended in 
February 1957 and did not app'v to the application 
made before that date. AIR 1958 All 97 199) (Pt A) 
(Pr 8). 

-Rr. 115-C and 115 — Scope and validity—If 

conflicts with S. 209 of the Act — (Tenancy Laws — 
U. P. Zamindari Abolition and Land Reforms Act, 
1950 (1 of 1951), S. 209) — (Constitution of India, 
Art. 14). 

There is no conflict between R. 115-C of the Rules 
and S. 209 of the U. P. Act (1 of 1951). The two 
provisions are not discriminatory and are not hit by 
the provisions of Art. 14 of the Constitution. Action 
cannot be taken under R. 115-C in cases where the 
title of the Gaon Samaj itself is disputed; nor does 
R. 115-C apply to a case where a person has been put 
in possession of the land under a patta on behalf of 
the Land Management Committee and to ignore the 
patta on the ground that that was illegal, arid regard 
the possession of the tenant as that of a trespasser and 
consider it as an encroachment on the land or an 
injury or damage to such a land. Even if the Collec¬ 
tor has a right to declare the patta illegal the remedy 
of the Collector is to file a suit against the petitioner 
under S. 209 and not to take action under R. 115-C, 
A I R 1958 All 97 (99) (Pt B) (Pr 11). 

-Rr. 115-C and 115—Stage when Collector should 

makeup mind which step he should take— Stage 
passed —High Court can interfere — (Constitution of 
India, Art. 220). See Tenancy Laws — U. P. Zamin¬ 
dari Abolition and Land Reforms Rules (1952), 
R. 115. AIR 1958 All 97. 


RULE 115-D 

-F. 115-D — ‘Collector’ — Meaning of the expres¬ 
sion— Tahsildar, on whom powers of an Assistant 
Collector of the first class could be conferred under 
S 224 of the U. P. Land Revenue Act (1901) as 
amended by U. P. Acts 37 of 1958 and 10 of 1961 
would be comprehended in the expression. See 
Tenancy Laws - U. P. Zamindari Abolition and Land 
Reforms Act (1951), S. 3. 1965 All W R 466 : 196a- 
All L J 837 : ILR (1965) 2 All 845. 

-P. 115-D—Validity of — Rules not void in view 

of introduction of S. 122-B in U. f. Zamindari Aboli¬ 
tion and Land Reforms Act, 1951 (as inserted by. U.r. 
Act 28 of 1901). See Tenancy Laws - U. P. Zamin¬ 
dari Abolition and Land Reforms Rules (M 
R. 115-C. 1965 All W R 466 j 1965 All L J 837 . 
ILR (1965) 2 All 845. 

-F. 115-D —Tehsildar invested with powers of 

Collector - Jurisdiction of, to try suits. See Tenancy 
Laws—U. P. Zamindari Abolition and Land Reforms 
Act (1951), S. 122-B (2). 1965 All W R 466»1903 
All L J 837 : ILR (1965) 2 All 845. 

RULE 115-G 

-F. 115-G (1) — Encroachment or land vested in 

Gaon Samaj-Person cultivating the land — Procee - 
ings under R. 115-C and S. D. O. ordering him to pay 

double amount of one year s rent -OrderPerson 
nnp under R 115 (1)— Intention to allow, tbe person 
to be in possession of crop till its harvesting can bo 
implied. ILR (1961) 1 All 26. 

: RULE 115-H 

-R. 115-H - Suit by person affected by order of 

Collector - Suit not confined to declaration of title 
alone - In case of conflict between ^>»ecto r s dem- 
sion and Court’s decision latter prevails. 1963 All L J 
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RULE 156 

__R r . 156 to 169-Applicability. See Tenancy Laws 

— U. P. Zamindari Abolition and Land Reforms Act, 
1950 (i of 1951). S. 182A. 1965 All L J 948 : 1965 
All W R (HC) 584. 

RULE 167 

—R. 167 — Surrender by Sardar — Provisions of 
S. 183 complied with — Acceptance by competent 
authority not necessary. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951), S. 183. 1957 All L J 910. 

RULE 177 

—R. 177—Rule is only directory—Lease in respect 
of lands fetching rent below Rs. 100, registered — 
Absence of attestation by Revenue Officer — Instru¬ 
ment is not invalid under Para. 79 of Gaon Samai 
Manual — Its attestation by Superior, Qanunzo is 
neither mandatory nor necessary — U. P. Gaon Samaj 
Manual, Para. 79 (7). 1964 All W R (HC) 606 : 1964 
All L J 837. 

RULE 177-A 

—R. 177-A — Applicability — Does :not apply to 
tenant’s land. 1965 All VV R (HC) 544. 

RULE 182 

“—R. 182 (I)—U. P. Revenue Court Manual, R. 150 
—Revision before Bfard of Revenue from proceeding 
under S. 198 of U. P- Zamindari Abolition and Land 
Reforms Act —R. 190 is attracted — Non-compliance 
—Effect of. 

Although appeals and revisions have not been 
expressly mentioned in R. 182 (1) it appears that 
R. 182 (1) applies to appellate and revisional Courts 
also. Hence R. 190 of the Revenue Court Manual is 
attracted, when the Board of Revenue proceeds to 
dispose of a proceeding under S. 198 of Act No. 1 of 
1951. 1900 All L J 20 and A I R 1900 All 93 Dist. 
Where a single member of the Board of Revenue 
proceeded to set aside the Additional Commissioner’s 
order without obtaining concurrence from another 
Member of the Board, as required by the proviso to 
«. 190 of the Revenue Court Manual there was non- 
compliance with R. 190 and the order of the Board 

be 9 uas hed. 1963 All L I 837 : ILR 
<1964) 1 All 203 i (1964) All W R (HC) 552. 

RULE 183 

-R. 183 (2)— Relevancy in interpreting S. 232 of 
V’oo.i c * * °. OMy because the provisions of 

it t> 2 'r are Slradar to the provisions of S. 27 ol the 
renancy (Amendment) Act 1947 it is not per¬ 
missible to say that because under S. 27 the persons 

«l n n pply reinstatement are Persons ejected 
S?°So 1 persons who can take advantage 

ot S>. 232 also must belong to the same class. See Ten- 

U t L? m P inilati Abolition land Land 
Reforms Act (1 of 1951), S. 232. 1957 AU L J 171. 

RULE 180 

—R. 1 86-U.P. Regime Manual, R. 190-Revision 
arising out of case under S. 232, U. P. Zamindari 

ann]v 10n rT« d Lan r d Refo T r T ms „ Act ~ Rule does not 
KS r ri£ e r anCy Laws-U. p. Zamindari Abolition 
and Land Reform* Act (1 of 1951), S. 232) Sen II P 

Revenue Manuel, R. 180. AIR I960 AU 93 (DB) 

RULE 191 

+Th? a *i 9 ir Applicat li 0ns undarS - 232-Second appeal 

-UPzlTnTr i oe f“ ot lie * , Se0 Te “ a ncy L?ws 

dari and Land Reforms Act 

by u - p * Act 10 i953 >‘ 


RULE 239 

-R. 239 —One single member of Board —Can 

review his or his predecessor’s order. See Tenancy 
Laws -U. P. Tenancy Act (17 of 1939), S. 273. AIR 
1960 All 93 (DB). 

RULE 285-E 

R. 285.E-Civil P. C. (1908), O. 21, R. 85- Peti¬ 


tioner’s land attached for default to pay revenue dues 

— Auction sale on 22nd November 1958 •— Balance 
of 75% of purchase money not deposited by auction 
purchaser till 8fh June 1959—Sale confirmed on 10th 
July 1959—Held sale was a nullity due to non-pay¬ 
ment of balance within 15 days of sale —Confirmation 
of invalid sale was also invalid — There being no 
alternative remedy to petitioner writ jurisdiction of 
High Court would be appropriate forum for ventilat¬ 
ing grievance particularly as the only relief would 
be a re-auction of property — Constitution of India, 
Art. 226: A I R 1954 S C 349; A I R 1957 All 558 
Rel. on. 1965 All L J 277. 

RULE 285-1 

-R. 285-1 — Order of Commissioner setting aside 

sale under U. P. Z. A. and L. R. Rules, R. 285-1, 
on ground of irregularity in sale proclamation 

— Order, however, failing to record finding that 
party had suffered substantial injury—Order reversed 
by Government under S. 219 of Land Revenue Act 
without hearing petitioner — Held, order of Govern¬ 
ment contravened para. 913 of Revenue Manual read 
with R. 119 of Revenue Court Manual and also 
violated principles of natural Justice and omission of 
Commissioner to record finding as to substantial 
injury was not sufficient for not interfering with 
impugned order — Constitution of India, Art. 228. 
See U. P. Land Revenue Act (3 of 1901), S. 219. 
1965 All W R (HC) 826. 

RULE 339 

-R. 839 (2)—Delay in filing appeal due to mistake 
of Court io failing to give intimation of delivery of 
judgment as required under law — Appeal within 
limitation from date of knowledge but beyond limi¬ 
tation from date of Judgment — There is no delay 
in filing of appeal and no question of condonation 
arises. See Limitation Act (1908), S. 5. AIR 1964 AJ1 
228. 

APPENDIX III, S. No. 30, CLAUSE (Hi) 

-Appendix III. S. No. 30, Cl. (iii) — "Date of 

occupation” - Interpretation of. See Tenancy Laws 
U. r. Zamindari Abolition and Land Reforms Act 
(1 of 1951), S. 2U9. 1964 All L J 1045. 

”Y!!?PP YA PHADESH ABOLITION OF JAGJRS 
AND LAND REFORMS ACT (ll of 1952) 

PREAMBLE 

• —Preamble—Constitutionality of Act as a whole 
cannot be challenged in view of Art. 31.A of Consti- 
tutujn of India. State of Vindhya Pradesh v. Mora- 

f«j.b ft i. ;’K 

SSIR'" “■ ™ ™ sc ™ 

SECTION 1 

\TpVrn Constitution applies to 

V. P. A ct 11 of 1952 and thus bars all objections 

l Cabilit ^ of Alt - 254 to Part C State— 

2H AIR li)M VS& Fra 2 C 4 M “ ituHon ° f India ' Art - 


158 TENANCY LAWS—Vind. Pra. Abolition of Jagirs & Land Reforms Act (1952), S. 1 

—Ss. 1, 22, 37 and Seh., Cl. 4 (e)—Validity of — 

Entire Act except Ss. 22, 37 and Sch., Cl. 4 (e) is 
valid. 


The V. P. Abolition of Jagirs and Land Reforms 
Act, 1952, as a whole is valid and constitutional 
subject to the following exceptions : 

(a) That the 3 year test under S. 22 is bad as a 
piece of colourable, discriminatory legislation. 

(b) That S. 37 barring the jurisdiction of Civil 
Courts is void under S. 22 of Government of the 
Part C States Act in view of repugnance to existing 
Parliamentary law in S. 9 of the C. P. Code. 


The word 'shall be deemed to have been substitut¬ 
ed used in sub-s (ii) of Cl. (g) imply the creation of 
a legal fiction. The object of creating the fiction is 
to exonerate the State Government from any liability 
for the debt. It necessarily follows from the legal 
fiction that the Jagirdar (mortgagor) becomes per¬ 
sonally liable for the debt as the security is destroy, 
ed by the vesting of the property in the State. Ac¬ 
cordingly, the mortgagee has a right to sue for 
recovery of the amount from the Jagirdar. 1961 
M P C 160 i 1961 Jab L J 836 : 1961 MPL| 1429 , 
ILR (1960) Madh Pra 1029 t A I R 1961 Madh Pra. 
216 (219, 220) (Pt C) (Prs 15, 19) (DB). 


(c) That cl. 4 (e) of the schedule is invalid and 
inoperative because it leads to the result of no com¬ 
pensation for a separable and independent item of 
interest in the property. AIR 1954 Vindh Pra 24 
(29, 32) (Pt A) (Prs 27,43, 47). 

[Reversed in AIR 1960 S C 796.] 


SECTION 2 

®-S. 2 (1) (e)—“Ijaredar” — Meaning of—Lambar- 

dari lease conferring actual rights in land — Lessee 
held not a mere Ijaredar. 

The word 'Ijaredar’ used in S. 2 (1) (e) cannot be 
held to mean any lease of land of whatever kind. 
It should be confined to a person holding an Kara 
which is a lease or form of land revenue or other 
proprietary right as distinguished from other kinds 
of leases of land. Padmiui Kunwar Ju Sahiba v. 
State of Vindhya Pradesh, (1962) 1 S C J 531 : (1961) 
3 SCR 907 s AIR 1961 S C 1204 (1205, 1206) 
(Prs 4, 6). 

-S. 2 (f) — Land cultivated in ‘adhiya’ is not per¬ 
sonal cultivation. 1960 M PL J (Notes) 1. 

-Ss. 2 (c) and 2 (d) — Definition of Jagirdar and 

Jagir. 

The terms ‘jagirdar’ and ‘jagir’ as defined in Ss. 2 
(c) and 2 (d) are cognate terms, the former being the 
holder of an interest, and the latter the interest itself 
and hence when the term Jagirdar’ has been defined 
very widely and comprehensively an apparent nar¬ 
rowness in the definition of ‘Jagir’ is not of any 
material consequence. AIR 1954 Vindh Pra 24 (26) 
(Pt B) (Pr 0). 


SECTION 5 

-S. 5— Rent does not include a consideration paid 

by an assignee to the assignor of a bandh. 19C4 
M PL J 200 s 1964 Jab L J 135. 

SECTION G 

-S. 6 (g) — Part C States (Laws) Act, (1950) — 

S. 22 (as amended in 1954) — Conflict between provi¬ 
sions of S. 6 (g) of Abolition Act and S. 58, T. P. Act 
—S. 6 (g) not void after amendment of S. 22, Govern¬ 
ment of Part C States Act, in 1954. See Government 
of Part C States Act (49 ot 1951), S. 22. AIR 1961 
Madh Pra 21G (DB). 

-S. 6—Scope — Resumption of Jagir lands subject 

to mortgage with possession — Personal liability of 
Jagirdars. 

The effect of Cl. (g) of S. 6 (1), under which a 
mortgage with possession ‘of the Jagir land, after re¬ 
sumption, is to be deemed to have been substituted 
by a simple mortgage, is not to render the Jagir lands 
held by the State Government liable to be sold for 
recovery ot the mortgage debt. Section 6 (1) (a) pro¬ 
vides that all lands shall stands resumed to the State 
Government ‘free from all encumbrances’. 


S. 6—Rules under, Rules 4 and 5—Suit for re¬ 
demption ot resumed Jagir, abatement of. 

A redemption suit is essentially a mixed suit for 
accounts and possession. A suit for possession is 
necessarily a suit for ejectment as the plaintiff is put 
into possession after the ejectment of the defendant*. 
Hence a suit for redemption of land which forms 
part of a resumed jagir, so far as it relates to the 
relief of possession is a proceeding for ejectment from 
the land of a resumed jagir within the meaning of 
R. 4 (1) and should be abated under R. 5. AIR 1954 
Vin Pra 13 (15) (Pt B) (Prs 7, 8). 

SECTION 7 

•-Ss. 7, 22 and 28 (1)—Scope—Validity of S. 22 

—If colourable legislation—If violates Art. 14. 

The Vindhya Pradesh Legislature had full com¬ 
petence to enact S. 22 under entry 18 of List 2 of 
Sch. 7 of the Constitution. Section 22 cannot be 
challenged as a colourable piece of legislation. The- 
provisions of S. 22 as a whole provide a scheme for 
carrying out the intention ot the legislature expressed 
in S. 7 cal of the Act and are perfectly constitutional, 
A I R 1953 S C 375; 1953 S C J 592, Applied. Sec¬ 
tion 22 does not violate Art. 14. Even if it be held 
that there is discrimination under S. 22 (1) as com¬ 
pared to S. 28 (1) it cannot be a ground for striking 
down S. 22 (1) in view of Art. 31-A. Sections 7 and 22 
of the Act work out the scheme of acquisition of 
estates and are incidental provisions which are equally 
protected under Art. 31-A along with the main pro¬ 
visions contained in Ss. 5 and 6 of the Act. A I R 
1959 S C 475, Rel. on. State of Vindhya Pradesh v. 
Moradhwaj Singh. 1960 S C J 754 s 1960 M P C 
447i 1960 Jab L J 793 :1960 M P L J 1118: 1960 Nag 
L J 678 : (1960) 3 S C R 106 i A I R 1960 S C 79fr 
(799) (Pt B) (Pr 6). 

-S. 7—Land not in personal cultivation of jagirdar 

—Order of allotment—Not valid—Writ of certiorari— 

High Court ha> jurisdiction to issue — (Constitution 

of India, Art. 226). See Tenancy Laws — Vindhya 
Pradesh Abolition of Jagirs and Land Reforms Act (11 
of 1952), S. 22. A I R 1956 Vin-Pra 12. 

-Ss. 7 (b), 7 (c), 11 (4), 13 (8), 27 (2) and 41 - 

Validity of — Do not amount to delegation of legis¬ 
lative power. 

Though in S. 7 (b) and (c), S. 27 (2), S. 41, S. 11 (4) 
and S. 13 (8) certain things are left open to be ‘pres¬ 
cribed’ by the rule-making authority, the legislature 
is not dealing with the acquisition of the Zamindari 
and is not enunciating the principles and the manner 
of paying compensation in these provisions. Here “ 
is dealing with the consequential matters following 
from its policy of leaving certain properties with the 
Jagirdar, tenant, or other person as the case may be. 
It also does not leave it to the rule-making authority 
which property is to be given. It does not therefore, 
amount either to a complete abdication of legislative 
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2.60 TENANCY LAWS — Vind. Pra. Abolition of Jagirs & Land Reforms Act (1952), S. 37 


will apply and the jurisdiction of the civil Courts 
will become barred by virtue of S. 9 read with S. 37 
of the Act. S. 37 is not ultra vires the powers of the 
Vindhya Pradesh Legislature. State of Vindhya Pra¬ 
desh v. Moradhwaj Singh, 1960 SCJ 754:1960 
M P C 447 « 1960 Jab L J 793 : 1960 MPL) 1118 : 
i960 Nag L J 678 : (I960) 3 SCR 106 : AIR 1960 
5 C 796 (800) (Pt C) (Pr 7). 

-S. 37—Provision making order of Collector final 

— Finality means that no appeal shall lie — Provision 
does not bar revision of the order to competent 
authority—Bar of jurisdiction of civil Courts also does 
cot affect power of revision against the order. See 
Tenancy Laws—Vindhya Pradesh Abolition of Jagirs 
3nd Land Reforms Act (1952), S. 31. 1965 M P L J 
iNotes) 26. 


Reforms Act (11 of 1952), S. 1. AIR 1954 Vin Pra 24 
(DB). ** 

[Reversed in AIR 1960 S C 796.] 


-VINDHYA PRADESH LAND REVENUE AND 
TENANCY ACT 1953 (30 of 1955) 

SECTION 135] 

-Ss. 135, 220 — Hindu Women’s Rights to Pro¬ 
perty Act, S. 3 — Sons living separate from father — 
No presumption of partition can be raised—Sons 
could be excluded from inheriting father’s property 
only if they separated after partition—Father dying 
after Hindu Women’s Rights to Property Act came in 
force—Widowed mother entitled to share along with 
sons. 1963 MPLJ (Notes) 72. 


-S. S7—Validity of— S. 37 barring the jurisdiction 

of civil Courts is void under S. 22 of the Government 
of the Part C States Act in view of repugnance to 
existing parliamentary law in S. 9 of the C P. Code. 
See Tenancy Laws — V. P. Abolition of Jagirs and 
Land Reforms Act (11 of 1952), S. 1. AIR 1954 Vind 
Pra 24. 

[Reversed in AIR 1960 S C 796]. 

-S. 37—Applicability of Art. 254 to Part C State- 

Repugnancy between Part C State Act and Parlia¬ 
mentary legislation — Effect — V. P. Act of 1952, is 
not void under Art. 254 (1). See Constitution of India, 
Art. 254. AIR 1954 Vin Pra 24. 


SECTION 41 

-S. 41—Validity of — Does not amount to delega¬ 
tion of legislative power. See Tenancy Laws — V. P. 
Abolition of Jagirs and Land Reforms Act (11 of 
1952), S. 7 (b). AIR 1S54 Vin Pra 24. 


SECTION 42 

-S. 42—Calculation of gross income — Valuable 

consideration received for transferring possession of 
3undb is Dot either ‘rent’ or "other item of income” 
— It cannot be taken into account. See Tenancy 
Laws — Vindhya Pradesh Abolition of Jagirs and 
Land Reforms Act (11 of 1952), S. 10. 1964 MPLJ 
200 . 

SCHEDULE CLAUSE 3 (b) (i). 

®-Sch. Cl. 3 (b) (i), Cl. 4 (e)-Cl. 4 (e) is valid - 

The method of calculation of income provided by 
these two clauses indicated. See Tenancy Laws— 
Vindhya Pradesh Abolition of Jagirs and Land Re¬ 
forms Act (1952), Sch. Cl. 4 (e). AIR 1960 S C 796. 


SCHEDULE CLAUSE 4 (e) 

© —Sch. Cl. 4(e) and Cl. 3 (b) (i)—Validity. 

Clause 4 (e) of the Schedule to the Act is valid. 
Though the landlord may have to pay rent in future 
for the land remaining with him, he does not pay any 
revenue which was payable by him so far with res¬ 
pect to such land. In the circumstances, it cannot be 
said that he has been deprived of the proprietary 
interest without any compensation, for he is relieved 
of the charge of paying land revenue which has also 
been taken into account in arriving at the net assets 
for that purpose, and that is all that he can expect, 
considering that the land remains in his possession 
for all other purposes. State of Vindhya Pradesh v. 
Moradhwaj Singh. I960 SCJ 754 : 1960 MPC 447: 
I960 Jab L J 793: i960 MPLJ 1118: I960 Nag L J 
673 : (I960) 3 SCR 106 i A I R I960 D C <96 (800, 
301) (Pt D) (Pr 8). 

-Sch. Cl. 4 (e) — Validity of — Cl. 4 (e) of the 

Schedule is invalid and inoperative because it leads 
to the result of no compensation for a separable and 
independent item of interest in the property. See 
Tenancy Laws-V. P. Abolition of Jagirs and Land 


SECTION 153 

— Ss. 153 and 215—Claim for possession of holding 
—Application to Tabsildar under S. 215 is alternative 
summary remedy — Civil suit is not barred — S. 153 
prohibits specified fragmentation — It does not pro¬ 
hibit transfer of the whole holding — Atteslmg wit¬ 
ness testifying attestation of gift—Attestation valid— 
Evidence Act (1872), S. 63. 1962 MPLJ (Notes) 237. 

SECTION 159 

-S. 159—Limitation Act (1908), Art. 144—Adverse 

possession of inalienable property—Right, transfer of 
which is prohibited by Act, can still be possessed 
adver ely — (Tenancy Laws — Rewa Land Revenue 
and Tenancy Code (1935), S. 76). See Limitation Act 
(1908), Art. 144. AIR 1956 Vin Pra 34. 


SECTION 194 

-S. 194 (1) — Transfer of Property Act, S. 114 — 

S. 114, Transfer of Property Act is not applicable to 
agricultural leases unless made so applicable by con¬ 
tract-Matter in such cases to be governed by speci¬ 
fic provision of special Act. 1982 MPLJ 809 (SC), 
Rel. on. 1962 MPLJ (Notes) 304. 

-S. 194—Failure to pay rent within two months— 

Sub-tenant liable to ejectment—Mere intention to pay 
not sufficient. 1962 MPLJ (Notes) 153 (Rev). 


SECTION 212 

—Ss. 212 and 214 — Power to determine obstruc- 
on—If, exercisable by Nyaya Pancbayat. 

Section 214 of the Act lays down that if Tahsildar 
nds that any obstacle has been erected impending 
le free use of a recognised road, path or common 
tnd of a village or obstracting a road or water- 
ourse which had been the subject of decision under 
. 212 of the Act, he may order the person res- 
onsible for creating the obstacle to remove it. in 
ahsildar’s jurisdiction and thus of Nyaya Panchavai 
y virtue of S. 70 of the Ordinance is, therefore, 
mited to the consideration of the question whetner 
□ obstruction has been put on land which has been 
lbject of decision under S. 212 of the Act. In 
asence of any adjudication under S. 21- the ^ y ay 
anchayat could not deal with the matter as » ,l na 
een called upon to decide for the first time whether 
le land was a recognised road, path or commo 
md. 1961 MPLJ (Notes) 143. 

SECTION 215 

— Ss. 215 and 218-A suit for possession of land 
ased on title is maintainable in civil Court - Sucn 
jit is not barred under 5. 21S of the Act. 

The provisions contained in Ss. 215 and 218 of the 
indhya Pradesh Land Revenue and Tenancy Act, 
953, correspond to Ss. 250 and 257 of - . 

radesh Land Revenue Code (19o9). 196o M P 

S’otes) 165. 
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TENANCY LAWS—West EeDgal Bargadars Act (1950), S. 5 


the natural meanirg of the word “desire” and the 
absence of any qualification of any kind to restrict 
its natural meaning, as also the difference between 
that expression and the expression “bona fide re¬ 
quired” which had been used in a series of Rent 
Acts but has not been used in the Barga Act, there 
is no room for importing any considerations of “bona 
fides” of requirement in the decision of a question 
under S. 5 (1) fa). 26 C VV N 499, Referred to. 
56 Cal W N 320: 89 Cal L J 196: AIR 1951 Cal 
574 (575) (Pt A) (Pr 9) (DB). 

-S. 5 (1) (a) — Constitution of India, Art. 227 — 

Special tribunal not applying correctly provisions of 
law—High Court is entitled to correct in exercise of 
its powers under Art. 227. See Constitution of India, 
Art. 227. AIR 1951 Cal 574 (DB). 

SECTION 6 

-Ss. 6 (2), 19 (2) (d), 12 (1), 2 (h) - R. 8 (1)- 

Validity. 

Even though under S. 6 (2) tne full Board has to 
consist of a chairman and iour other members with 
two representatives of bargadars and two represen¬ 
tatives of owners, it is obvious that in order to carry 
out the purposes of the Act some sort of quorum has 
to be prescribed and this is precisely what the Gov¬ 
ernment have done by making rule 8 (1) of the Rules 
under the Act. The rule is clearly reasonable, even 
though no provision for proportionate representation 
of bargadars and owners has been made in the rule. 
The rule has statutory force and it is well within the 
competence of the State Government to make such 
rules. An order passed in conformity with R. 8 (1) 
cannot be held to be ultra vires or without jurisdic¬ 
tion. 03 CWN 627, Overruled. 63 Cal W N 905 : AIR 
1959 Cal 758 (758) (Pr 2) (DB). 

-S. 6 — Tribunal — Meaning of — Conciliation 

Board under Bargadar’s Act, is tribunal. See Consti¬ 
tution of India, Art. 227. AIR 1955 NUC (Cal) 2074 
(DB). 

-Ss. 6 and 2 — Person filling both characters of 

owner and bargadar — If proper representative of 
bargadars. 

Section -6 of the W. B. Bargadars Act, read with 
S. 2 thereof, envisages that the representatives of 
bargadars must be bargadars pure and simple. If a 
person fills dual characters, such as that of a barga¬ 
dar and that of an owner, he has conflicting interests 
to serve as such owner and bargadar. In order that 
the interest of bargadars can be properly and ade¬ 
quately served, the person’representing the interest 
of the bargadars must be a bargadar, pure and simple. 
AIR 1952 Cal 868 (869, 870) (Prs 12, 14, 15). 

SECTION 7 

-S. 7—Board’s power to /pass interim or prohibi¬ 
tory order — (C. P. Code (1908), S. 9)—(Special 
Tribunal). 

The Bhagchas Board which is entirely a creature of 
the statute cannot act except within the four corners 
of the Statute which sets it up. Section 7 of the Act, 
empowers the Board to decide disputes, with respect 
to matters mentioned in the section, between a barga¬ 
dar and an owner of the land, and there is nothing in 
the said section or in the Act empowering the Board 
to make an interim order or even to pass any prohibi¬ 
tory order. In the absence of provisions in the Act 
which confers any such general powers on the 
Board, the Board has no power other than those 
specifically conferred on it by the Act. 59 CWN 119, 
followed. (1957) 6L Cal W N 149. 

__Ss. 7 (1), 9 (2) and 18 — Dispute relating to 

natters mentioned in S. 7 (l) — Civil Courts juris¬ 
diction to decide. 


The cumulative effect of Ss. 7 (1), 9 (2) and 18 of 
the W est Bengal Bargadars Act is that the only forum 
available for settlement of every dispute relating to 
matters mentioned in S. 7 (1), i.e., dispute regarding 
the division or delivery of the produce is the Board 
established for the area concerned and no Court shall 
entertain any suit required to be decided by the 
Board. Even if no Board has been established by the 
Government for the local area concerned, the Civil 
Court has no jurisdiction to decide such dispute. 
59 Cal W N 658, Approved. 60 Cal W N 351 : ILR 
(1957)2 Cal 435: AIR 1956 Cal 497 (498) (PtA) 
(Pr 3)(DB). 

[Overruled in AIR 1900 Cal 285.] 


-Ss. 7 (3) and 15—Proviso to S. 7 (3) as added by 

Amendment Act (I of 1953)—Effect— Suit for share 
in cash — Jurisdiction — (C. P. Code (1908), S. 9). 

Held, that the Board had jurisdiction to make 
award or order for payment of the price of owner’s 
share of the bhag produce, and under the terms of 
S. 9 (2) the Civil Court had no jurisdiction to enter¬ 
tain the suit. (1956) 97 Cal L J 287: 60 Cal W N 894. 


-S. 7—Board cannot make interim order that pen¬ 
ding decision of dispute produce of land should be 
kept in custody of receiver—It is only empowered to 
decide dispute. AIR 1955 NUC (Cal) 4510. 

-S. 7 (1) — Suit for termination of Bargadar’s 

cultivation — Effect of non-establishment of Board— 
That does not give jurisdiction to Civil Court to 
entertain suit. See Tenancy Laws—W. :B. Bargadar’s 
Act (2 of 1950), S. 9 (2). AIR 1955 NUC (Cal) 4283 
(DB). 


—Ss. 7 (1). 8, 9-Scope — W. B. Bargadars Ordi- 
mce (10 of 1949). 

Prima facie, an Act of a legislature is prospective 
ad speaks from the date of its coming into force in 
le absence of an express provision to the contrary 
: a necessary intendment in the Act. There is 
othing either in the W. B. Ordinance 10 of 1949 or in 
/. B. Act 2 of 1950, which contains an express 
rovision or a necessary intendment to the contrary* 
n the other hand, Ss. 7 (1) (a), 7 (1) (b) and 7 (1) (c) 
ad S. 8 of the Bargadar Act contemplate a State or 
rents which can only occur after the Statute came 
co operation.' These sections reinforce the 8 enera 
ile that the Bargadars Act, 1950 , must be taken to 
jerate prospectively. 

The word ‘any’ in S. 9 (2) refers to any disputes 
hich occur after the Act came into force. 1 ne ais- 
rte which occurred in 1940-47 does not - 
7 (1) (a) and a right to sue in civil Court in con- 
quences of that dispute has not been taken away Dy 

9 (2) of the W. B. Act (2 of 1950). AIR l9o5 NUC 
:al) 935 (DB). 

—S. 7-Dispute prior to Act-Conciliation Board 
in decide-High Court cannot decide under■Article 
20 of the Constitution - (Constitution of India, 

rt. 220). AIR 1955 NUC (Cal) 194. 

—Ss. 7 and 9-Dispute as to division or delivery of 

irga paddy-Dispute must-be referred to Board 

ivil Court has no jurisdiction - (Civil P. C. (19 )> 
9. 57 C W N 532 : AIR 1953 Cal 720 (720) (Pt At 

r 3) 

_Ss. 7 and 9 (2)—Jurisdiction of Conciliation 

% 


the reliefs asked for by the aPP li f n a "‘L°°“a 
er any one or more of the clauses e , 

. 7 of the Act, the Bhag Chas Conciliation B<oa d 

have jurisdiction to decide a 9 u ® s b°, n ’ s ^i n as 
stion of title, not falling withinthat section, as 

illary or incidental to the reliefs as ^ e d *° r . y 
licants, though the decision on such questio 
certainly be final or conclusive and will nor 
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TENANCY LAWS—West BeDgal Bargadars Act (1950), S. 14 


ceedings under S.403, Penal Code, were misconceived 
and the Magistrate was justified in making an order 
under S. 253, Criminal Procedure Coce. (1957) 61 
Cal W N 522 :1957 Cri L J 671 (671, 672) (Pt A) 
(Prs 4, 7). 

-S. 14—Elements of offence under. % 

In a prosecution under S. 14 two things need be 
proved; (i) the existence of an order or award made 
by a Board, and (ii) non-compliance with that order 
or award. If these two elements are proved, the 
offence described in S. 14 is established. (1957V 61 
Cal W N 522 : 1957 Cri L J 671 (671) (Pt B) (Pr 5). 

-S. 14—Scope—Offence—Complaint under Penal 

Cade — Dismissal — Subsequent complaint under 
S 14, W. B Bargadars Act if barred — (Penal Code 
(I860), S. 403)—(Cr. P. Code (1898), Ss. 253, 403). 

An order of discharge in respect of an offence 
under S. 403, Penal Code, cannot possibly be a bar to 
a properlv framed complaint under S. 14 of the Bar- 
gsdars Act. (1957) 61 Cal W 522 : 1957 Cri L J 671 
(671) (Pt C) (Pr 5). 

——S. 14—Procedure—(Criminal P. C. (1S98), S. 29 
and Schedule II)—Applicability. 

For the trial of offences under the W B. Bargadars 
Act, the procedure prescribed by the Code of Crimi¬ 
nal Procedure will undoubtedly apoly. Under the 
second schedule of the Code any magistrate can try a 
contravention of S. 14 of W. B. Bargadars Act provid¬ 
ed a proper complaint is instituted in Court. (1957) 
61 Cal W N 522 : 1957 Cri L J 671 (671) (Pt D) 
(Pr 6). 

-S. 14—Applicability — Order not one under Act 

— Conviction for contravention—Legality. 

The Board passed an order prohibiting a bhagchasi 
from reaping paddy on the land in dispute without 
the knowledge of the Board. Thereupon he made a 
proposal that he would appear before the Board 3 
days before the reaping of the paddy and take a 
member of the Board with him to the spot. He was 
accordingly given a direction to that effect. But in 
spite of the direction, he reaped the paddy without 
taking the member of the Board with him. lie was 
there?ore charged under S. 14 of the Act. 

Held, that though it was certainly an order passed 
on the basis of an undertaking given by the accused 
himself, at the same time in deciding whether the 
accused came within the mischief of S. 14 of the 
Act what one had to consider was whether it was an 
order under the Act; the order in question might be 
perfectly legal without at the same time being an 
order under the Act. The order w^s obviously not 
one under 3nv of the provisions of the Act and that 
being so, the accused did not make himself liable 
under S. 14 of the Act. (1957) 61 Cal W N 149, 

SECTION 18 

_Ss. 18, 7 (l), 9 (2) — Dispute relating to matters 

mentioned in S. 7 (1)—Civil Court has no_ jurisdiction 
to decide even if there is no Board establi>hed tor the 
local area — (Civil P- C. (1908), S 9) See Tenancy 
L aw s — West Bengal Bargadars Act (2 of 1950), 8. i 
(1). A I R 1956 Cal 497 (DB). 

[Overruled in A I R 1960 Cal 285]. 

- S IS — Applicability — Not confined to proceed¬ 
ings before Board - It has effect everywhere. A I R 
1955 NUC(Cal) 4283 (DB). 

_Ss. 18, 9 (2), 7 (1) — Dispute not falling under 

S. 7 (lj-Board not in existence - Order staying suit 
is illegal—(Constitution of India, Art. 14). A 1 H 19o3 
Cal 95. 

_S. 18—Scope of—Power to go behind contract. 

Section 18 does not mean that even as regards the 
existence or otherwise of a settlement of the barga 


type, the contract or instrument must or may be dis 
regarded. The Board or the Appellate Officer is un* 
doubtedly entitled to see whether a written contract 
purporting to evidence the arrangement between the 
parties is a sham document, not representing the true 
incidents of the contract, but the source of that 
power is not S. 18. The proper line to take before 
discarding the instrument would be to see il the re¬ 
corded payments were consistent with the terms of 
the agreement or suggested an arrangement on other 
terms. If the payments were found to be consistent 
with the terms of the deed, other and stronger rea¬ 
sons would be required in order to hold that the deed 
did not represent the true relationship between the 
parties. (’52) 56 Cal W N 124 : A I R 1952 Cal 526 
(529) (Pt C) (Pr IS) (DB). 


SECTION 19 

—Ss. 19 (2) (d), 6 (2), (d). 12 (1), 2 (h)-R. 8 (1)- 
Validity — Rule has statutory force and is intra vires 
rule making power of State Government — 63 Cal 
W N 627, Overruled. See Tenancy Laws — West 
Bengal Bargadars Act (2 of 1950), S. 8 (2). AIR 1959 
Cal 758 (DB). 

-S 19—Rules under R. 7 (3)—Applicability—Does 

not apply to remanded case. AIR 1955 N U C (Cal) 
2074 (DB). 

-S. 19 —Rules under R. 7 (3) — Time limit — Re- 

mend by Superior authority. 

The time limit under S. 7 (3) cannot apply when 
the case is remanded by a superior authority. ('52) 
56 Cal W N 124 : A I R 1952 Cal 526 (530) (Pt D) 
(Pr 19) (DB). 

SECTION 20 

-S. 20 — Scope of — Applicability — S. 20 has no 

application to dispute in respect of which no action 
has been taken under Ordinance of 1949—Parties can 
avail themselves of Act provided dispute is of such 
nature which falls within ambit of Act. AIR 1955 
N U C(Cal) 194. 


■WEST BENGAL BARGADARS ACT (19 of 1956) 

SECTION 1 

•S. 1—'Under the Act’—Meaning of. 


The words ‘under the Act’ refer only to those pro- 
eedings which are authorised by this Act. There is 
o scope for extending the benefit of these words to 
ay proceedings under any law other than the N\ est 
engal Bargadars Act, 1950. Rabindra Nath Maha- 
atra v. Gour Mondal, 61 CWN 311 . AIR 1957 
oi 07 a io 79 Ofifli (Pt H) (Prs 21. 25, 29) (FB). 


SECTION 2 

— S. 2—Scope and operation of. 
ie West Bengal Bargadars Act, 1956 took the 
e of the West Bengal Bargadars Ordinance 1950, 
ion as the Ordinance ceased to operate. Section - 
ie Act is in the same terms as Cl. 2 of the Ordi- 

:e except that a second proviso has been addeci 

e end of the provisions and that in sub-s. 1(a) (i). 
Spending to sub cl. ( 1 ) (a) (i) of.the Ordinance 
words ‘or any application for revision have been 
■d The Legislature has made no provision tor 
£ the Bargadars Act, 1950, for the purposes of 
ling proceedings initiated under other laws. The 
It is that the West Bengal Bargadars Act, 19o0, 
ive for purposes of and applicable onlv to, and in, 
pending proceedings, authorised by the Act 
, P as are mentioned in S. 2 (1) (a), West Bengal 
adars Act, 1950, provided they were pending on 
!Qt 8 and also at the date of the Act. ineprovi 
^ of "the Act are not applicable to »r n P=.d. 
eedings under other laws such as Art. 2-7 ot toe 
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TENANCY LAWS - West Bengal Estates Acquisition Act (1954), S. 2 


-S. 2 (i) (as amended by W. B. Act 4 of 1957) 

—Applicability and scope- Article 31-A of Constitu- 
tion held attracted. See Constitution of India, 
Art. 31-A (1) (a). AIR 1960 Cal 646. 

Sub section 2 (k). 

Ss. 2 (k), 5—‘Non-agricultural’ tenant — Lessee 
or fishery—Status and rights of. 

The right of fishing is not a right in land at all. It 
is what is called a “profit-a-prendre”, and is a right 
arising out of land. A benefit arising out of land is 
not the land itself, although it may be a kind of 
immovable property — Where the lease of fishery 
expressly laid down that the lessees would have no 
interest in the underlying or the subjacent land, 
relating to the jalkar, then they cannot be said to 
have any interest in non-agricultural land, and 
therefore cannot be deemed to be non-agricultural 
tenants. AIR 1950 S C 17, Rel. on; AIR 1944 Cal 315, 
held not cood law in view of AIR 1956 S C 17-The 
right enjoyed by the lessee is an "easement” and 
therefore, comes within the meaning of the expression 
"incumbrance” as used in sub-s. (a) of S. 5 of the 
Act. Since all estates and the rights of intermediaries 
in such estates have vested in the Government free 
from incumbrances it follows that unless the lessee 
of the fishery can show that he r is able to save his 
rights under some provisions of law the State must 
take the estate free from his right. (1959) 63 Cal 
W N 933. 

Sub-section 2 (n). 

• -—S. 2 (n)—'‘Charitable purposes'—What amounts 
to, indicated. See Tenancy Laws—West Bengal Estates 
Acquisition Act, 1953 (1 of 1954), S. 0(1)(i). AIR 
1965 S C 1722 

Sub-section 2 (p). 

—Ss. 2(p) and 4 —‘Estate’—‘Intermediary’. 

Held, that the interest of the petitioner under the 
Sanad was not an intangible right like a political 
pension, but a right in land. It certainly was an 
‘estate’ as defined under the Bengal Tenancy Act and 
related to land included under one entry in one of 
the General Registers of revenue-paying or revenue 
free lands prepared and maintained under the law 
for the time being-in force by the Collector of a 
District. It was an interest of an ‘intermediary’ in 
such an estate because it was the interest of an inter¬ 
mediary above a raiyat. His interest had always been 
treated as an intermediate interest in land and entered 
as such in the record of rights to which at no time 
had there been any objection. The result was that it 
was an ‘estate’ which came within the scope of the 
West Bengal Estates Acquisition Act, 1953 and by 
the Notification under S. 4. the estate had vested in 
the State of West Bengal. (1959) 63 Cal W N 660. 

SECTION 3 

• -S. 3—Interpretation of Acts — Must be con¬ 

strued on its actual words — Exemption under S. 6 
cannot be enlarged. See Tenancy Laws—West Bengal 
Estates Acquisition Act, 1953 (1 of 1954), S. 6 (l)(i). 
AIR 1965 SC 1722. 

-Ss. 3, 12, 23 and 26 (as amended by Act 25 of 

1937)—Mortgage over property acquired—Compensa¬ 
tion—Attachment of by mortgagor — Application for 
appointment of receiver to collect compensation 
money — Attachment allowed up to 50 per cent. 
-Effects - (T. P. Act (1882). S. 73 (2). (3)) - (Civil 
P. C. (1908), O. 40, R. 1; O. 21, R. 11). (1958) 62 Cal 
W N 911. 

-S. 3 (i) and (k)—Transfer of non-agricultural 

land by tenure-holder—Tenure-holder not a tenant 
S. 24 of West Bengal Act 20 of 1949 does not apply. 
See Tenancy Laws — W'est Bengal Non-Agricultural 
Tenancy Act (20 of 1949), S. 24 (1). A I R 1957 Cal 
511. 


SECTION 4 

-S. 4 (as amended by W. B. Act 35 of 1955) — 

Notification under S. 4 issued on 10-4 1950 — Vali¬ 
dity — Amendment of W’est Bengal Act being retrod 
pective. estates did not cease to pxist on date of 
amendment — Act protected by Art. 31-A, though 
notification of vesting is issued later on. See Tenancy 
Laws — West Bengal Estates Acquisition Act (lof 
1954) (as amended by West Bengal Act 35 of 1955), 
S. 52. AIR 1964 Cal 552 (DB). 

—-Ss. 4, 59 (1)—West Bengal Estates Acquisition 
Rules (1954), R. 4—Right of pre-emption is attracted 
to Mokarari and Korfa holdings — Prohibition under 
S. 18 (2) and sub-s. (2) of S. 48-G, of Bengal Ten¬ 
ancy Act (1939) is overcome by the Rule—Rule is not 
ultra vires. AIR 1964 Cal 460, Applied. See Tenancy 
Laws — Bengal Tenancy (Second Amendment) Act 
(13 of 1939), Ss. 18 (2), 489 (2). (1964) 68 Cal W N 
1055. 


;-S. 4 (1)—Sale of part of occupancy rayati hold¬ 

ing — Co-sharers in tenancy — Right to pre-emption. 
See Tenancy Laws—Rengal Tenancy Act (8 of 1885), 
S.26-F. (1961) 65 Cal W N 354. 


-Ss. 4, 2 (i), 5. 28,29 (as amended by West Bengal 

Act 4 of 1957) — Amendment of definition of "inter¬ 
mediary” in S. 2 (i) so as to include "lessees and sub¬ 
lessees”, with retrospective operation—Estate acquired 
prior to amendment—Effect of amendment—Amend¬ 
ment is valid and covers the law as enacted in the 
body of the Act — Position of existing lessees and 
sub.lessees of mines and minerals of such estate 
after amendment—Fresh notification in terms of S. 4 
must be issued to vest their estates and rights in 
State Government. See Tenancy Laws—West Bengal 
Estates Acquisition Act, 1953 (1 of 1954) (as amended 
by West Bengal Act 4‘of 1957), S. 2 (i). AIR 1960 
Cal 646. 


-Ss. 4, 2 (i) (as amended by W’est Bengal Act 4 of 

1957) — Provision for acquisition of rights of lessees 
or sub-lessees in mines aod minerals—Provision does 
not contravene Art. 31 of Constitution. See Tenancy 
Laws — West Bengal Estates Acquisition Act, 1953 
(1 of 1954) (as amended by W’est Bengal Act 4 of 
1957), S. 2 (i). AIR 1960 Cal 646. 

-Ss. 4, 5 (as amended by West Bengal Act 4 of 

1957) — Acquisition of estate subject to leases in 
mines and minerals — Rights to leases in mines and 
minerals whether extinguished —Quaere. AIR I960 
Cal 646 (663) (Pt D) (Pr 30). 


i. 4—Validity of—(Constitution of Iodia, Arts. 31, 
11-A)-(T. P. Act (1882), S. 73 (2)). 

Under S. 4, the estate of an intermediary and all 
ights in the estate vest in the State Government free 
tom all incumbrances, that is to say, free from the 
nortgage. Under S. 73 (2) of the Transfer of Property 
^ct, the mortgages shift to the compensation money, 
rhe definition of the word ‘rights' in Art. 31-A in¬ 
cludes all kinds of rights in estates. The basic idea 
vas that the land and all rights in it should vest in 
Government, so that it could be distributed amongst 
he actual tillers of the soil. The interest of a mort- 
ragee would be included in the words ‘rights in 
•state’ as used in Art. 31-A. That being so, even iMt 
s found that the statute contains no provision ior 

compensation to the mortgagee, still the law is saved 

>y the provisions of Art. 31-A of the Constitution. 
1959) 63 Cal W N 751 1 I L R (1959) 2 Cal 49o. 

-S. 4—Receiver in possession — Service of notice 

in Receiver. . 

Notice is to be served on whoever is in actual 
oossession and where a receiver has been aPP°[° l , 
he Receiver is in possession, although he is the band 
>f the Court. (1959) 63 Cal W N 751« I L B (1959) 

2 Cal 495. 
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TENANCY LAWS-West Bengal Estates Acquisition Act (1954), S. 5 


for damages is also passed against the tenant on the 
footing that he is declared to be a trespasser from a 
date prior to the date of vesting. This part of the 
decree for damages cannot in any way be rendered 
nugatory by the order of vesting and where such a 
question is pending in appeal on the date of vesting 
the question must be finally determined in the appeal. 
It would be absurd to say that the whole decree 
including the decree for damages has become infruc- 
tuous by reason of the vesting. 61 C W N 607, Rel. 
on. 61 C W N 533, Disting. (195S) 02 Cal VV N 505s 
ILR (1959) 2 Cal 283. 

-S. 5 — Tenure vesting in State under — Decree- 

holder’s right to proceed against other properties — 
Bar of S. 108-A of Bengal Tenancy Act, would not 
apply. See Tenancy Laws — Bengal Tenancy Act (8 
of 1885), S. 168-A. A I K 1958 Cal 255 (DB). 

-S. 5—'Any other person’ — If to be read ejusdem 

generis with intermediary — Sale of right to cut 
timber from forest for particular period. 

Under S. 5 (aa), West Bengal Estates Acquisition 
Act as amended by W. B. Act 25 of 1957 what vests 
in Government is not only the land but all the trees 
standing thereon or the produce of the trees held by 
the intermediaries or any other person. But the 
words ‘any other person’ cannot be read ejusdem 
generis, with intermediaries The rule of ejusdem 
generis can only apply where there exists a genus or 
category. The word ‘intermediary’does not contain 
one genus or one category to which the disputed 
words may be said to belong By the Estates Acqui¬ 
sition Act all the estates of intermediaries were being 
acquired. Where the owner of a certain forest had 
granted a right in 1953 to the petitioner who was 
admittedly not an intermediary to enter the forest, 
cut and take away the trees therefrom for a particular 
period, the petitioner’s right is lost by virtue of S. 5 
as amended, and he can ro longer take away the 
wood without the permission of the State. 1958 Cal 
L J 213 : (1958) 62 Cal W N 610. 

-S. 5 - Decree for ejectment — Appeal by landlord 

decree-holder — Estates Acquisition Act coming into 
force—Maintainability of appeal. See Tenancy Laws 
—West Bengal Non-Agricultura! Tenancy Act (20 of 
1949). S. 88. (1957) 61 Cal W N 607 , ILR (1958) 1 
Cal 393. 

-S. 5 (c) — Transfer of non-agricultural land by 

tenure, holder—Tenure holder not a tenant — S. 24 of 
W. B. Act 20 of 1949 does not apply. See Tenancy 
Laws — W. B. Non-Agricultural Tenancy Act (20 of 
1949), S. 24 (1). AIR 1957 Cal 511. 


344, Rel. on. 61 Cal W N 576 : ILR (1958) 1 Cal 
55: A I R 1957 Cal 350 (354 to 357) (Prs 5 to 9). 

SECTION 5-A 

:--5s. 5-A, 2 (1) and 20 (2) — Transfer of certain 

lands by intermediary in 1952—Finding that deed was 
not bona fide and was antedated to deleat provisions 
of S. 5-A — Held, enquiry whether deed was ante¬ 
dated was within jurisdiction-Petition under Art. 220 
against finding — Alternative remedy under S. 20(2) 
available to petitioner—Finding could not be reopen¬ 
ed in petition—A I R 1904 S C 1419 and AIR 1959 
S C 422, Rel. on. AIR 1965 Cal 539 (540) (Pt A> 
(Prs 6, 8, 9, 13). ' 

-S. 5 A (7) (iii) — ‘Gift’ — Dedication to IBndu 

deity is a transfer within the meaning of S. 5-A (7> 
(iii) — Provisions cannot be restricted to transfers to 
living persons. A I R 1963 Cal 551 (551, 552, 553) 
(Pt A) (Prs 2, 7 to 9) (DB). 

—-S. 5-A (7) (iii)—Transfer of Property Act (1882), 
S. 5—Transfer of property—Definition does not apply 
to the West Bengal Act I of 1954 — West Bengal 
Estates Acquisition Act (1 of 1954), S. 5-A (7) (iii). 
See Transfer of Property Act (1882), S. 5. AIR 1963 
Cal 551 (DB). 

-S. 5-A - West Bengal Estates Acquisition Rules 

(1954), Rr. 3-A, 3-B and 9—Proceeding* under—Bar- 
gaiars are neither necessary nor proper parties to 
such proceedings or appeal arising therefrom. Civil 
P. C. (1908), O. 1, R. 10. (1963) 67 Cal W N 719. 

-S. 5-A and R. 3-A—Applies to khas mahal lands— 

Constitutional validity — No excessive or unguided 
delegation—Word ‘may’ — Meaning of—West Bengal 
Estates Acquisition Rules (1954), R. 3-A — Rule lor 
procedure of enquiry and not for forming opinion — 
Words and Phrases — ‘May’ — Constitution ot India, 
Arts. 14 and 19. AIR 1957 S C 890, Foil. (1963) 67 
Cal W N 129. 

-S. 5-A—Validity — Delegation of power uoder — 

Not excessive — Exercise does not affect fundamental 
rights of intermediaries — Constitution of India, 
Art. 245. (1962) 66 W N 1024. 

-S. 5-A — Sub-s. (3) is not a colourable piece of 

legislation—Constitution of India, Art, 246. (1962) 66 
Cal W N 405. 

-S. 5-A—Constitution of India, Arts. 31 (2), 31-A 

and 14-Sub-s. (3) is saved by Art. 31-A of Constitu¬ 
tion — Provision cannot be struck down as introduc¬ 
ing unreasonable classification or as not subserving 
the purpose of the Act. (1962) 66 Cil W N 405. 


-S 5—Vesting of estate — Effect on lease for fell¬ 
ing trees in lorest — (Sale of Goods Act (1930), S. 2 
(7)—Goods)—(T. P. Act (1832), Ss. 3. ^-(Consti¬ 
tution of India, Art. 226-Mandamus). 

Held on facts, that the so-called lease was not a 
lease of the land in the usual sense, but it was really 
a sale of goods and Dot a transfer of any interest in 
land. What was sold was the wood standing in a 
certain forest, for a specified price. The wood that 
was sold was already standing. It was impossible 
upon a construction of the agreement in this case to 
hold that the wood that the petitioner purchased was 
a purchase ot a mere profit a prendre. As it was a 
sale of goods the property had passed before the Act 
1 of 1954 came into operation The State had been 
proceeding upon a misconstruction or Disapprecia¬ 
tion of the Estates Acquisition Act, and was proceed¬ 
ing to take possession of things which had not vested 
in the Government. Hence there would be a writ 
in the nature of mandamus and/or an appropriate 
writ directing the State not to prevent the petitioner 
from cutting or removing the wood which he was 
entitled to do under the agreement. AIR 1953 Cal 


-Ss. 5-A (6) and 11 (2) and Rules, Rr. 3-B and 9 

-Appellate authority has power to stay proceedings 
egarding recovery of possession. 

Under R. 3-B read with R. 9 of the West Bengal 
Estates Acquisition Rules, the appellate authority 
las power to stay further proceedings in respect of 
ecovery of possession under the order of the Collec- 
or until the disposal of the appeal on sufficient 
(rounds being shown. Such power, however, has to 
)e exercised with a view to render justice to both the 
jarties and not merely to the appellant. Consequently 
vhere the appellant wants the stay of operation ot 
he order and wants to cultivate the land pending 
he hearing of the appeal, he can be allowed to do so 
:onditionally by requiring him to deposit some 
mount. 

Rule 9, sub-r. (d) applies mutatis mutandis for 
lisposal of appeal under sub-s. (6) of S. 5A. Ine 
neaning of the words mutatis mutandis being witn 
lecessary changes in point of detail, th e cna 
letail as regards the apoeal under S. 5A (o) will De 
hat, instead of the word‘fine’in R. 9(d),tRe word 
possession’ has to be read. (1962) 66 Cal >V N 282. 
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expiring before date of vesting — Intermediary in 
possession, if entitled to retain it. 1960 Cal L J 49 : 
63 Cal W N 620 : A I R 1959 Cal 440 (441, 442) (Prs 
5, 10. 13, 17). 

-Ss. 6 (4), 5 (aa) — Right to enter forest and cut 

trees in future —Nature of —Grantee is intermediary 
— His interest vests in Government — Compensation 
not provided—Art. 31-A will apply - (Tenancy Laws 
—W. B. Estates Acquisition (Second Amendment; Act 
425 of 1957), Ss. 3 (b) and 4 (b)) — (Constitution of 
India, Arts. 31 (2) and 31-A, See Tenancy Laws— 
West Bengal Estates Acquisition Act, 1953.(1 of 1954) 
S. 5 (aa). AIR 1959 Cal 316. 

-S. 6 (2)—Intermediary holding jalkar—Permanent 

tenants of Jalkar — Tank ;fishery — Tenants become 
lesseees of State Government — (Constitution of 
of India, Art. 226— Question of fact). (1959) 63 Cal 
W N 933. 

-S. 6 (1)—‘Khas possession’ — Meaning of—Rule 

of ‘casus omissus’ — (Interpretation of Statutes — 
Casus omissus.) 

‘Khas possession’ is mentioned in clauses (c), (d) 
and its provisos (h), (i) and (j) of S. 0, whereas it is 
not mentioned in the other clauses. This use of the 
words ‘khas possession’ in some clauses and not in 
others must be taken to be deliberate and not acci¬ 
dental. It cannot be argued that the legislature had 
not the intention of making a distinction between the 
case of clause (b) and clause (c). The Court will not 
add these words in the clauses where they are not. 
<1959) 63 Cal W N 513. 

-S 6 (1) (b) — Applicability — Chandina tenants 

building structure. 

The lands whereon the Chandina tenants of the 
intermediary have constructed structures come within 
the mischief of S. 0 (1) (b) of the Act, and where the 
intermediary has elected to retain the same the State 
Government cannot treat the Chandina tenants as its 
own tenants to -the exclusion of -the intermediary. 
That action is not warranted :by the terms and 
provisions of the Act as it now stands. (1959) 63 
Cal W N 513. 

-S. 6 (1) (g) — Apolicability — “Land comprised 

in factories’—Brick field. 

Where the land under the lease is a brick field and 
bricks are manufactured therein it must be held to 
be a land comprised in factories if not in workshops. 
(1957) 61 Cal W N 533. 

-S. 6 (2), Proviso — Lease under intermediary — 

Lease expiring before the Act—Effect. 

Where the lease given by the intermediary Corpora¬ 
tion comes to an end long before the West Bengal 
Estates Acquisition Act had come into force it cannot 
be said that the lessee is holding the land under the 
lease from intermediary within the meaning of the 
Proviso to S. 6 (2) even if the corporation did not get 
-the physical possession of the land long after the 
Act The proviso does not apply to the case. (1957) 
81 Cal W N 533. 

-S. 6 (2), Proviso — Applicability — Lease under 

intermediary—S. 6 (1). 

The lease referred to in the proviso to S. 6 (2) is a 
lease held under the intermediary and if there is such 
a lease on the declaration of the date of the vesting a 
direct relationship is created between the lessee and 
the State Government with the result that the right of 
the intermediary is completely wiped out and he is not 
entitled even to retain the land under sub-s. (1) of 
S. 6. This meaning of the proviso is borne out by 
sub-s. (1) of S. 0. which states that except in the 
case mentioned in the proviso to sub-s. (2) the inter¬ 
mediary would be entitled to retain with effect from 


the date of the vesting the properties mentioned 
(1957) 61 Cal W N 533. 

-S. 6(3)—(as amended by Act 35 of 1955) — 

Land comprised in mill in possession of tenants — 
Intermediary cannot retain it. (1956) 00 Cal WN 
979. 

—S..6 (1)—‘Retain’—Meaning—Lands in possession 
of tenants — Intermediary is not entitled to retab 
such lands—(Words and Phrases—‘Retain’). 

The dictionary meaning ot the word ‘retain’ is to 
keep possession of or to keep in possession and so the 
use of this word in S. 6 (1) is sufficient to indicate 
that the Legislature intended that the intermediary 
must be in possession of whatever lands he was enti¬ 
tled to retain under S. 0. Hence in order that an 
intermediary might retain such lands they must be 
in his khas possession and not in the possession of 
his tenants. (1956) 60 Cal W N 979. 


SECTION 7 

-Ss. 7 and 9;— Estate of intermediary vesting in 

State — Application under S. 9, by intermediary for 
adjustment of compensation towards taxes, allowed 
by Government—Assessment of agricultural income- 
tax on income of intermediary subsequent to date of 
vesting but relating to period prior to vesting—Held, 
it could not be recovered otherwise than by adjust¬ 
ment against compensation, See Bengal Agricultural 
Income-tax Act (4 of 1944), S. 33. (1962-63) 67 Cal 
W N 376. 

—-Ss. 7 and 8 — Scope — Recovery of arrears of 
revenue cesses, taxes etc.]— Permissibility by process 
of execution. 1958 Cal L J 283 : (1958) 62 Cal W N 
330. 

SECTION 8 


-S. 8 — Decree for arrears of rent —Execution 

against movables of tenant—Bar under S. 108-A of 
Bengal Tenancy Act removed by implied repeal by 
S. 5-B of W. B. Acquisition Act, 1953-Remedies 
under S. 51, C. P. Code, becomes available—S. 9 of 
Bengal General Clauses Act not attracted. See 
Tenancy Laws — West Bengal Estates Acquisition 
Act (1954). S. 5-B. (1961) 65 Cal W N 1053 . 1981 
Cal L J 202 i ILR (1962) 2 Cal 347. 


—Ss. 8, 4 - Tenure-holder’s decree for arrears of 
nt against holder of subordinate tenure— Estate 
;sting in State under W. B. Act 1 of 1^54 prior to 
issing of decree—Realization of decretal dues; tor 
nt by execution—Effect of W. B. Act, 1 of 19o4 on 
168-A of W. B. Act 8 of 1885. See Tenancy Laws 
Bengal Tenancy Act (8 of 1885), S. 10S-A (1) (a)» 
FR 1958 Cal 253 (DB). 


SECTION 9 

-Ss. 9, 7—Estate of intermediary vesting in State— 

plication under S. 9, by intermediary for adjust- 
nt of compensation towards taxes, allowed y 
vernment-Assessment of agricultural , 

income of intermediary subsequent to date or 
ting but relating to period prior to vesting weia, 

could not be recovered otherwise than by adjust- 

nt against compensation. (1962*63) 67 Cal 

i. 

SECTION 10 

-S. 10 (2) and S. 5 (aa) (as introduced by second 
lendment Act 1957) - Word ‘forest originally 
searing in S. 5 (a) (ii) and definition o forest Iboth 
itted by amendment with retrospective elife 
(aa) to S. 5 introduced by amendment with retro- 
■ctive effect—Notice under S. 10 (2) with re *jj*® 
notification issued under S. 4 in WM and 1.9561 - 
tification published in 1954 and 1950 could not 
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apply to type of land brought under purview of S. 5 
(aa>—Retrospective effect of amendment. (1965) 69 
Cal W N 325. 

_-Ss. 10 (2) ind 10 (j)—Statute and Rule — Avoid¬ 
ance of conflict—Harmonious construction. See Inter- 
pretation of Statutes. (1963) 67 Cal W N 12. 

-S. 10—Right of retention—Failure to exercise — 

Collector not bound to issue notice—Intermediary 
must apply for retention—Notice to handover:posses¬ 
sion under S. 10 (2)—No'.ice not valid because of 
S. 10 (5). See Tenancy Laws — VV. B. Estates Acqui. 
sition Act (1954), S. 6. (1963) 67 Cal W N 12. 

——S. 10 (2)—Notice under—Necessity. 

Section 10 (2) is merely an enabling one calculated 
to aid the Collector in the taking over of possession 
of estates and rights vested in Government and for 
collection of rent. It is not a condition precedent, 
either to the taking over of possession or collection 
of rent that notice under S. 10 (2) should be given. In 
fact, after the estate has vested in Government, 
neither has the intermediary any further right to 
collect rent, nor has the tenant any option but to 
pay rent to the Government or to the Collector on 
behalf of Government. (1959) 63 Cal W N 666. 

—Ss. 10,4—Acquisition of jalkar—Jalkar rights may 
be called immovable property — They are benefits 
arising out of land. (Transfer of Property Act (1882), 
S. 3). See Tenancy Laws — West Bengal Estates 
Acquisition Act (1 of 1954), S..4 AIR 1958 Cal 114. 


SECTION 12 


-S. 12 — Decree-holder having charge over pro¬ 
perty acquired under Act — Right to satisfy charge 
from compensation received by Receiver—(T. P. Act 
(1882), Ss. 73 and 100). 


A decree-holder, who has a charge over the pro¬ 
perty which has since been acquired under the West 
Bengal Estates Acquisition Act, 1953, and in respect 
of which compensation is payable under the Act, is 
entitled to an order directing the Receiver appointed 
by the Court to obtain payment of the ad interim 
compensation money and to apply the same towards 
satisfaction of his dues. This can be done by virtue of 
S. 73 (2) read with S. 100 of the Transfer of Property 
Act. Even apart from any statutory provision, on 
general principles when a property is compulsorily 
acquired free from incumbrances, the charge which 
attached to the property must be held to attach to 
the compensation money which replaces the property 
and the charge-holder is entitled to follow the sub¬ 
stituted security and to realise his dues out of the 
latter property. AIR 1928 Cal 453 t 62 Cal W N 569, 

Rel. on. (1959) 63 Cal W N 869 : ILR .(I960) 2 
05. 


S. 12—Charge od property acquired — Right 
cuarge-bolder over compensation money—If tak 
away by Act. 

Having regard to the various provisions of the Wi 
Bengal Estates Acquisition Act, the mortgagee of 
charge-holder on the property acquired under t 
Act cannot obtain payment of the compsnsatii 
moneys directly from the Compensation Officer. B 
the court can appoint a Receiver of the compens 
non moneys and authorise fthe Receiver to colle 

' the «** compensation and the incor 

SJJnon-negotwW® bonds in the name of t 

toSSfffi & u d ft a PP ro P r ] at0 the moneys so realis 
~ the liquidation of the moneys due to t 

tcTi5? deu (1959) 03 Cal w 

estate g *ii a ii?,? 2 f *?indu widow in possession 
acauired—RioV ,?\ “ aim . enance under will - Ests 
Ca? W N 368 ght t0 ater m com Pe°sation. (1960) 


SECTION 16 

-S. 16 (1) -(a) (ii) — W. B. Estates Acquisition 

Rules (1955), R. 15-Validity—Not ultra vires on the 
ground of unauthorised delegation of legislative 
power—Constitution of India, Ait. 245—Appeals from 
Original Orders Nos. 273-275, etc. of 1955 decided 
on 18th September, 1958 (Cal), Foil. 68 Cal W N 
1124 : AIR 1964 Cal 552 (553) (Pt F) (Pr 12) (DB). 


SECTION 18 

-S. 18-Decree for ejectment—Appeal of landlord 

decree-holder filed—Estates Acquisition Act coming 
into force — Maintainability of appeal. See Tenancy 
Laws — West Bengal Non-Agricultural Tenancy Act 
(20 of 1949), S. 88. (1957) 61 Cal W N 607 x ILR 
(1958) 1 Cal 393. 

SECTION 20 


-Ss. 20 (2), 5A, 2 (l) — Transfer of certain lands 

by intermediary in 1952 — Finding that deed was 
not bona fide and was antedated to defeat provisions 
of S. 5-A: Held, enquiry whether deed was antedated 
was within jurisdiction — Petition under Art. 226 
against finding — Alternative remedy under S. 20 (2) 
available to petitioner—Finding could not be reopen¬ 
ed in petition. See Tenancy Laws — West Bengal 
Estates Acquisition Act (1 of 1954), S. 5 A. AIR 1965 
Cal 539. 

SECTION 26 


•S. 26 — Order for appointment of Receiver — If 
one for attachment — Charge holder’s right to re¬ 
cover her dues out of compensation — She can ask 
assistance of Court to enforce her right by appoint¬ 
ment of Receiver. 62 Cal WN 911, Dissented from 
(1959) 63 Cal W N 869 : I L R (1960) 2 Cal 65. 


SECTION 28 


——Ss. 28, 29, 2 (i). 4, 5 (as amended by W. B. Act 4 
of 1957) — Amendment of -definition of “interme¬ 
diary" in S. 2 (i) so as to include “lessees and sub¬ 
lessees”, with retrospective operation—Estate acquir¬ 
ed prior to amendment — Effect of amendment — 
Amendment is valid and covers the law as enacted 
in the body of the Act - Position of existing lessees 
and sub lessees of mines and minerals of such estate 
after amendment — Fresh notification in terms of S 4 
must be issued to vest their estates and rights ’in 
State Government. See Tenancy Laws-West Bengal 
Estates Acqmsit,on Act, 1953 (I of 1954) (as amended 
by W. B. Act 4 of 1957), S. 2 (i). AIR 1960 Cal 646. ° 

——Ss. 28, 29 (as amended by W. B. Act 4 of 1957) 
—Scope - Conflict with Central Statutes dealing 
with mines and minerals. * 

be that tbe provisions of Ss. 28 and 29 of 
the Act may come in conflict with the Central Acts, 
Regulations relating to mines and minerals, 
which is a central subject. But this is expressly nro. 
vided for in the Act, inasmuch as both Ss. 28 and 

??5! l i" b|ect t0 Proviso that all such terms and 
conditions as are laid down in those sections shall be 

the ^? 6 ? rov,sions of any Central Act for 

mining lease‘^,r codification thereof/Witi, 0 t^es^pro^ 

W « & ■ AIH 

SECTION 29 

sTlI’and M ( ^r,K nded , b> L Wl B Act 4 of 1957)— 
provision of the Act and Control 2d 
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Regulation will prevail. See Tenancy Laws — West 
Bengal E*tates Acquisition Act. 1953 (i of 1954) (as 
amended by W. B. Act 4 of 1957), S. 28. AIR i960 
Cal 6*16. 

SECTION 39 

Ss. 39, 44 (4) — Record of rights — Presumption 
cf correctness of entry — Party relying on presump¬ 
tion o! correctness need not prove foundation or 
basis of correctness. 69 Cal W N 21U i AIR 1965 Cal 
328 (331) (Pt A) (Prs 11, 12). 

-—S. 39 (1) (b) and (4) — Proceedings for prepara¬ 
tion of record of rights taken under Chap. X, Bengal 
Tenancy Act— Before they were finally published 
under S. 102-A (2) of that Act, the W. B Estate 
Acquisition Act coming into operation — Notification 
by State Government purporting to be an order under 
S. 39 (1) (b) of the said Act for revision of record of 
rights — Order held was completely erroneous — 
Case held appropriate to be dealt under Art. 220 of 
the Constitution — (Tenancy Laws—Bengal Tenancy 
Act (8 of 1885), S. 103-A« (2))— (Constitution of 
India, Art. 226). AIR 1955 N U C (Cal) 5330. 

SECTION 44 

O-5s. 44 and 59 — Concurrent findings upheld— 

Interference of High Court under Art. 227 held 
improper—Nature of enquiry under S. 44 (1)—Order 
appealable — Duty of Revenue Officer to record oral 
evidence indicated — Rr. 30 (2) and 17 (2) framed 
under S. 59. See Constitution of India, Art. 227. AIR 
1963 S C 1895. 

-S. 44 (4) — Record of Rights — Presumption of 

correctness of entry — Party: relying on presumption 
of correctness Deed not prove foundation or basis of 
correctness. 69 Cal W N 210iAIR 1965 Cal 328 (331) 
(Pt A) (Prs 11,12). 

-Ss. 44 (2a) and (3) — Order passed in revision — 

Meaning — Revision applications rejected — Entry 
in settlement records not revised—Appeal lies under 
S. 44(3). (1961) 65 Cal W N 738. 

-S. 44 — Title suits pending in civil court— Ques¬ 
tion of title and possession — Cannot be determined 
in summary proceeding under S. 44. (1961) 65 Cal 
W N 738. 

-Ss. 44 and 55 — Tribunal under S. 44 — Power 

to issue temporary injunction — O. 39, Rr. 1 & 2 of 
C. P. C., held could have no operation to facts and 
circumstances of the proceeding. 63 Cal W N 354 : 
ILR (I960) 1 Cal 65l:AIR 1959 Cal 386 (387) (Pt A) 
(Pr 2)(DB). 

-S. 44—Inherent powers of tribunal —Its exercise 

for ends of justice—Appellate Court or Tribunal when 
can be said to have a?ted illegally. See C. P. Code 
(1908), S. 151. AIR 1959 Cal 386 (DB). 

-S. 44 (2), (3) and (4) — Scope — Entry in record 

of right — If conclusive and binding. See Constitu¬ 
tion of India, Art. 226. (1959) 63 Cal W N 933. 

SECTION 40 

-S. 46 — Record of Rights—Suit challenging cor¬ 
rectness of entry filed after final publication of Re¬ 
cord of Rights — Suit is maintainable — 64 Cal W N 
501, Foil. 69 Cal W N 210 j AIR 1965 Cal 328 (332) 
(Pt D) (Pr 18). 

-S. 46—Applicability—Stay of suit under—When 

granted. 

For the applicability of S. 40 the test is to find out 
whether, in the proceeding in question before the 
Civil Court, the matters in issue involve or comprise 
the question of determination of rent or the incidents 
of any tenancy or the status of any tenant and, once 
that test is satisfied, the suit or proceeding concerned 
must be stayed. The section would apply even if the 


determination o f the incideets of the tenancy or of 
the status of the tenant be only one oftheissupm 
the suit. 66 Cal W N 121 , 1964 Cal L J 170. 

— S. 46 Stay of further proceedings in suit. 

What S. 40 contemplates is stay of further proceed¬ 
ings in suits where the ‘question of rent’ or the 
question of status’ of the tenant or ‘incidents’of the 
tenancy were - or, at least, were also - matters for 
determination as distinct fromthequestionofexis- 
o n . C f,°K, n ^ n - exi l tenceof the P^Bcular tenancy. 64 

Cal W N 83 i I L R (I960) 2 Cal 898. 

~ S - 46 <as amended by Act 25 of 1957) - Scope- 
Effect of amendment.: 

Questions of title and apportionment of rent do not 
fall within the ambit of S. 40. Hence where a court 
decides these questions the decision must be upheld. 
59 C W N 1000; 00 C W N 1070 and 01 C W N 349, 
Rel on. 


The scope of the application of S. 40 has in no 
way been widened by the amendment. The real pur¬ 
port of the amendment is that whereas according to 
the original section, a pending suit to which S. 40 
applied remaioed stayed and was liable to be revived, 
the amendment provided that the suit would abate 
on the happening of certain events. ILR (i960) 1 
Cal 319. 


-S. 46 — Applicability — Suit for declaration of 

tenancy right and for injunction during preparation 
or revision of record of rights—Maintainability. 

In all suits in which questions as regards the rate 
of rent, the status of tenant or the incidents of any 
tenancy to which the record of rights relates have to 
be determined for a proper decision of a suit S. 40 
will apply. Where the notification has been published 
the civil Court will not entertain such a suit, but 
where the suit had already been instituted when the 
notification is published, the civil Court will stay the 
hearing of the suit and will recommence the hearing 
of the suit after final publication. 59 Cal W N 1000 
and Civil Case No. 3449 of 1955, Rel. on. Observa¬ 
tions to the contrary in 01 Cal VV N 349, held obiter 
and not correct. 60 Cal W N 1070, Overruled. 63 Cal 
WN52I.-ILR (1960) 1 Cal 30. 

-S. 46—Applicability — Landlord’s suit repudiat¬ 
ing defendant’s claim as tenant. 

In order that the suit may satisfy the description 
given in S. 46, it must be a suit for determination of 
rent or a determination of the status of the tenant or 
the incidents of any tenancy to which the record of 
rights relates. A suit by the landlord for a declara¬ 
tion which virtually repudiates the defendant’s claim 
as a tenant or a Bargadar, cannot be said to be one to 
which the description given in S. 40 may rightly be 
applied. (1959) 63 Cal W N 818. 

-S. 46—Stay of suit—Issue as to whether relation¬ 
ship of landlord and tenant exists. 

Section 40 does not provide for stay of a suit for 
the determination of the issue as to whether the rela¬ 
tionship of landlord and tenant exists. Hence a suit 
for determination of such issue and for declaration 
that the plaintiff is entitled to tenancy rights and tor 
consequential reliefs is not a suit, for ' determination 
of the status of any tenancy”. 59 Cal W N 1000, Rel. 
on. 60 Cal W N 1070 : I L R (1957) 3 Cal 77. 

[Overruled in 03 Cal W N 521.] 

-S. 46—Scope of—Civil Court’s jurisdiction-Bar 

of—(Civil P. C. (1908), S. 9). 

Section 40 of the West Bengal Estates Acquisition 
Act restricts the power of the civil Court temporarily. 
The operation of that section should, theretore, pe 
confined to cases to which the section appliesin its 
terms and it should not be extended beyond *“7 
limit. Section 40 applies to suits and applications, 
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which are purely suits and applications for the deter¬ 
mination of rent or determination of the status of any 
tenant or the incidents of any tenancy. The opera¬ 
tion of S. 46 cannot be extended to cases where a 

f ierson seeks for a declaration of his right to any 
and as a tenant and where that right is denied by 
the other side. (1957) 99 Cal L J 7 : 61 Cal WJN 349. 

-S. 46—Status of tenant or incidents of tenancy 

can arise only on the admitted fact of a tenancy. 
AIR 1955 N U C (Cal) 4264 (DB). 

SECTION 49 

-Ss. 49, 52 (as amended by West Bengal Act 35 

of 1955) — Validity — Acquisition of rights of raiyats 
and under-raiyats — Provisions are protected by 
Art. 31-A of the Constitution and cannot be declared 
void on the ground that the Act is violative of 
Arts. 14.19 and 31. 68 Cal W N 1124 j AIR 1964 Cal 
552 (554) (Pt A) (Pr 3) (DB). 

-Ss.^49, 52 (as amended by West Bengal Act 35 

of 1955)—Raiyats and under-raiyats — Meaning of— 
Must be given ordinary meaning — Includes raiyats 
who are tillers of land. See Constitution of India, 
Art. 31-A (21 (b) (as amended bv the Fourth Amend¬ 
ment Act, 1955). AIR 1964 Cal 552 (DB). 

Chap, 6. (Ss. 49-52) — Pre emption — Co-sharer 
occupancy raiyats - Decree for partition — No parti¬ 
tion by metes and bounds — Co-sharer in separate 
possession by amicable arrangement — One co-sharer 
selling portion in his possession — Other co-sharers 
entitled to pre-empt even after vesting of holding 
under Acquisition Act—Jama also remains joint after 
; S ee Tenancy Laws — Bengal Tenancy Act 
(8 of 1885), S. 20.F. (1963) 67 Cal W N 633. 

J s * 49—1Scope — Held, on facts that sales of land 
in question were not void in*view of provision of 
o. o.b read with S. 52 of Estates Acquisition Act. 
see tenancy Laws — West Bengal Estates Acquisi¬ 
tion Act(l of 1954), S. 52. I L R (1962) 2 Cal 210. 

-Chap. 6 (Ss. 49-52)—Amendment of—Validity in 
so tar as it enables acquisition of rights of raiyats 
Raiyats in possession - Cl. 0 has affected such 
ngnts Raiyats and under-raiyat are now in position 

See Consti,ulion of India, Art. 31-A. 

aik 1U58 Cal 90. 

certain * P ^ ^ S * ^’*>2) — Scape — If vague and un- 

ttr3£ ei e In no sub stance in the argument that as 
unaer 8. 52 certain provisions of the Act are to apply 

, mu . tandis 10 raiyats and under-raiyats as if 

Thfl nU?** 8 or r un der-raiyats were intermediaries, 
ine provisions referred to therein, which were in the 

definS^ 0 *? m . eant to 1)6 a Pphed to intermediaries as 

nSSurS * 0 . Ac £* Wer fJ° appIy to rai y ats and under- 
h„f a s , ueb modifications as were necessary, 

are k ete ? no ?® rlaint y as to what modifications 

aod who was to decide the same. 

fashion ?« Pr ° V jj ons of law are usua Hy made in that 
Change if? 1 ? re P eklt, °n of the provisions of all the 
bSknf we j e i m ? ant to a PPly» increasing the 

quisiHnn £ ct ne0 dlessly. The Act aims at the ac- 
?aiva !k( hfl e ? t,r . e in L terf st tbe raiyat or under- 
* y ests m the State. A contract, usage or 

statute 1 overri de the vesting provisions in the 

Sions ftf Jk n assum - ,D 8 that there exist two provi- 

oSS»2fn thfl n ? ture 11 is not Iike, y to be put into 

62 C*1 Smw 8 ?* 0 c ? me int0 oond'ot with each other. 
(Pr 16). W N 14 ! A I R 1958 Cal 96 (102) (Pt D) 

WtSZJ!g'k 49 ;? 2) r Validit 7 of-Chap. 0 does 
certaintv m ? in0 ? ectJv0 because of vagueness and un- 
195805*90 Constltution of India* Art. 31 (2). AIR 


S. 49 (as amended by West Bengal Act 35 of 
1955)—Notification issued under—Right of co-sharer 
to pre-empt—‘Encumbrance’—Meaning. See Tenancy 
Laws—Bengal Tenancy Act (8 of.1885), S. 26*F. (1958) 
62 Cal W N 360. 

SECTION 52 

-Ss. 52, 49 (as amended by West Bengal Act 35 

of 1955) — Validity— Acquisition of rights of raiyats 
and under-raiyats — Provisions are protected by 
Art. 31-A of the Constitution. See Tenancy Laws — 
West Bengal Estates Acquisition Act (1 of 1954) (as 
amended by West Bengal Act 35 of 1955), S. 49. AIR 
1964 Cal 552 (DB). 

-Ss. 52, 49 (as amended by West Bengal Act 35 

of 1955)—Raiyats and under-raiyats — Meaning of — 
Must be given ordinary meaning — Includes raiyats 
who are tillers of land. See Constitution of India, 
Art. 31-A (2) (b) (as amended by the Fourth Amend¬ 
ment Act, 1955). AIR 1964 Cal 552 (DB). 

-S. 52 (as amended by W. B. Act 35 of 1953) — 

Notification under S. 4 issued on 10-4-1956—Validity 
— Amendment of W. B. Act being retrospective, 
estates did not cease to exist on date of amendment — 
Act protected by Art. Gi-A, though notification of 
vesting is issued later on — Constitution of India 
Art. 31-A. AIR 1901 S C 1049, Rel. on. 68 Cal VV N 
1124 : AIR 1964 Cal 552 (555) (Pt C) (Pr 5) (DB). 

—S. 52 (as amended by W. B. Act 35 of 1955) — 
Validity — Amendment being retrospective in ope 

ration was protected by Act. 31-A as amended in 
i “ c °?stitution of India, Art. 31-A. 68 Cal W N 

(DB) 5 1964 Cal 552 t555) (Pt D) (Prs 7 ’ 8 > 

— $v !52 ( ® s a “ ended by W. B. Act 35 of 1953) - 
Validity — Section not vague — Use of expression 
mutatis mutandis’ - Effect of - Difficulty ^making 
adaptations — Does not make a section uncertain 

(p^mSb 1 ) 124 : AIR 1964 Cal 552 wisMMri I) 

S. 52 - Constitutional vflliditv — r rnp . f _* 
■modification-- Meaning of - Words and pfrwes 
a^d 19 “ ~ Constitution of India, Arts"" 

The word ‘modifications’ in S. 52 of the A 
contextual adaptation of Chaps. II, III, V a ^d v?r f 
the Act to the case of raiyats and under-ra“vats and 
not amendment ol the substantiim . a s an . 

effects of those chapters. The contextual v ij° n8 ? od 
is only intended to make those charted a„!?• P u h0D 

tt SS&SSL84 

wVm f raiya,s and asr&s 

-Ss. 52, 49 and 5*B —Sconp — r a » ^ 

Act, S. 173 - B y enacting S J enaac y 

not intend to transpose bodily ali orovitS® atUre did 
ed in S. 5-B. Held on facts that safes o ?' 3ntain ’ 

tion were not void in view nt ~ d n ques ~ 
read with S. 52 of Estat J A^au sifion of S ’ 5 * B 

founder S. 173, Bengal TenancvAn^ Appli - 

able. ILR (1962) 2 Cal 210. 3 Cy Acl 1S maintain. 

Notil'catlon 5XWS, in R~n - 
possession of such person u,}T?k ernr ? entdan ^ s in 
lands of state - Raiyats and • becomes ^ 

claim higher rights than “nterSiaHp atS c ,? uld not 
tation of Statutes — Deemingrmediaries — (Interpre- 

PC 244 and (1954) S C A 29 ? &? V si0D A AIR 1930 
143 (145) (Pt A) (Pr 6) ' Re1, on - AIR 1958 C.l 

by raiyafs o^Mdar L »a d cultivated 

held to be not ultra virp/ c — Section 59 

Art. 31-A (SMbrAIR^Vc®‘ tUti0I ‘ ° f “ 
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S. 52 — Giving of notice by Assistant Collector— 
Not foundation of vesting. AIR 1958 Cal 143 (146) 
(Pt D) (Pr 9). 

-S. 52 — Amendment of — Validity in so far as it 

enables acquisition of rights of raiyats under-raiyats 
in possession — Chapter 0 has aflected such rights — 
Raiyat and under raiyat is now in position of inter¬ 
mediary. See Constitution ot India, Art. 31-A. AIR 
1958 Cal 96. 

SECTION 55 

—S. 55 — Tribunal under S. 44 — Power to issue 
temporary injunction — Order 39, Rr 1 and 2. Civil 
P. C. held could have no operation to facts and 
circumstances of proceeding. See Tenancy Laws — 
West Bengal Estates Acquisition Act, 1953(1 of 1954), 
S. 44. AIR 1959 Cal 380 (DB). 

—Ss. 55, 44 — Inherent powers of Court or Tribu¬ 
nal — Its exercise for ends of justice — Appellate 
Court or Tribunal issuing temporary injunction when 
can be said to have acted illegally. See Civil P. C. 
(1908), S. 151. AIR 1959 Cal 386 (DB). 

SECTION 59 

#-Ss. 59, 44—Rules framed under S. 59, Rr. 30(2) 

and 17 (2) — Concurrent findings — Interference of 
High Court under Art. 227 of Constitution held im¬ 
proper. See Constitution of India, Art. 227. AIR 1963 
S C 1895. 


-R. 4 — Object of Act — Power of Legislature to 

make laws on ancillary matters — Interpretation of 
S. 0 and R. 4 — Rule is not ultra vires. See Tenancy 
Laws — West Bengal Estates Acquisition Act (1 of 
1954), S. 0 (2). AIR 1964 Cal 460 (DB). 

-R. 4 — Right of pre-emDtion is attracted to 

Mokarari and Korfa holdings—Prohibition under S. 18 
(2) and sub-s. (2) of S. 48-G of Bengal Tenancy Act 
(1939) is overcome by the rule — Rule is not ultra 
vires. See Tenancy Laws — West Bengal Estates Ac¬ 
quisition Act (l of 1954), S. 4. (1964) 63 Cal W N 
1055. 

RULE 4.A 

-R. 4*A — Statute and Rule — Avoidance of con¬ 
flict — Harmonious construction. See Interpretation 
of Statutes. (1963) 67 Cal W N 12. 

RULE 9 

-R. 9 — Appellate authority has power to stay 

proceedings regarding recovery of possession — See 
Tenancy Laws—West Bengal Estates Acquisition Act 
(1 of 1954), S. 5 (A) (0). (1902) 66 Cal W N 282. 

RULE 11 

-R. 11 (2)—Appellate authority has power to stay 

proceedings regarding recovery of possession. See 
Tenancy Laws —West Bengal Estates Acquisition Act 
(1 of 1954). S. 5 (A) (0). (1902) 66 Cal W N 282. 


-S. 59 — Rule-making power—General and parti¬ 
cular — Particular does not curtail general power — 
Interpretation of Statutes. 

Where a statute confers a general power to make 
rules as that conferred by sub-s. (1) of S. 59 of the 
W. B. Estates Acquisition Act, 1953, as well as a 
particular power to make rules relating to specified 
matters, the particular power cannot be held to 
curtail the width of the general power. AIR 1945 P C 
150, Foil. 68 Cal W N 574 » AIR 1964 Cal 400 (465) 
(Pt D) (Pr 30) (DB). 

-S. 59 (1) — W. B. Estates Acquisition Rules 

(1954), R. 4 - Right of pre-emption is attracted to 
Mokarari and Korfa holdings — Prohibition under 
Ss. 18 (2) and sub-s. (2) of S.48-G of Bengal Tenancy 
Act (1939) is overcome by the rule — Rule is not 
ultra vires. See Tenancy Laws — W. B. Estates Ac¬ 
quisition Act (1954), S. 4. (1964) 68 Cal W N 1055. 

-WEST BENGAL ESTATES ACQUISITION 
RULES (1954) 

RULE 3-A 

_Rr. 3-A. 3-B and 9 — W. B. Estates Acquisition 

Act (1 of 1954), S. 5-A — Proceedings under-Barga- 
dars are neither necessary not proper parties to such 
proceedings or appeal arising therefrom. See Tenancy 
Laws — West Bengal Estates Acquisition Act (1 of 
1954), S. 5-A. (1963) 67 Cal W N 719. 


RULE 4 

_R, 4 — Right of pre-emption — Effect of West 

Bengal Estates Acquisition Act, 1953 (1 of 1954)— 
All tenants under the State are to be treated on equal 
footing - Korfa tenant has right of pre-emption even 
prior to Amendment of R. 4 — Amendment of prior 
4 is ex abundanti cautela — Interpretation of Statutes 
— Rule of harmonious construction. See Tenancy 
Laws — Bengal Tenancy Act (8 of 1885), S. 26-F. 
(1965) 69 Cal WN 499. 

_P 4 _ “Terms and Conditions" — Meaning of— 

This expression includes right of pre-emption of 
occupancy raiyat — Holding vested in State Govern¬ 
ment - Right of pre-emption can still be claimed. 
See Tenancv Laws — West Bengal Estates Acquisi- 

UM Act (1 Of 1954), S. 0(2). AIR 1964 Cal 460 (DB). 


RULE 15 

-R. 15 — Validity — Not ultra vires on the ground 

of unauthorised delegation of legislative power — 
Constitution of India, Art. 245. See Tenancy Laws — 
West Bengal Estates Acquisition Act (1 of 1954), S. 10 
(1) (a) (ii) AIR 1964 Cal 552 (DB). 


RULE 38 

-R. 38 — Appellatte authority has power to stay 

proceedings regarding recovery of possession. See 
Tenancy Laws—West Bengal Estates Acquisition Act 
(1 of 1954), S. 5 (A) (0). (1962) 60 Cal W N 282. 

—WEST BENGAL ESTATES ACQUISITION (SE¬ 
COND AMENDMENT) ACT (25 of 1957) 

SECTION 3 

-Ss. 3 (b) and 4 (b) - Scope - Right to enter 

forest and cut trees in future — Nature of Grantee, 
is intermediary. See Tenancy La ws “ 'Vest 
Estates Acquisition Act 1953 (1 of 19o4), S. o (aa). 
AIR 1959 Cal 316. 

SECTION 4 

-Ss. 4 (b), 3 (b) - W. B. Estates Acquisition Act 

(1 of 1954), Ss. 5 (aa) and 6 (4)—Right to enter forest 
and cut trees in future — Nature of — Grantee i* 
intermediary — His interest vest in G over P | m ®^ lv 
Compensation not provided — Art. 31-A wrll PP y» 

See Tenancy Laws— West Bengal Estates Acquisition 

Act (1 of 1954), S. 5 (aa). AIR 1959 Cal 316. 

—WEST BENGAL LAND REFORMS ACT (10 oil 

19o6) SECTION 1 

-S. 1 - Supposed spirit of law cannot be given 

effect to in opposition to plain languag . n962) 

Laws-W. B. Land Reforms Act, S. 2 (2). ILtt 

1 Cal 313 ' SECTION 2 

_c 2 (2) Preamble — Bargadar — Meaning of 

Definition is not illustrate--Person 
as labourer of owner, does not come w 
of Act - Supposed spirit of “ n, tf B be ( f 9 62) 
effect to in opposition to plain language. 1 LH l 

1 Cal 313. 
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SECTION 16 


_S. 16 (3) — Cultivation — Meaning—Production 

of ‘Jhinga* and ‘Banana’ is cultivation within the 
meaning of S. 16 (3) since they are agricultural pro- 
ducts which can be stored. (1965) 69 Cal W N 468. 

_S. 16 — Bargadar not delivering share of produce 

to the landlord — Landlord cannot onlv recover his 
share of produce but also can ask for eviction of the 
Bargadar. See Tenancy Laws—West Bengal Land Re¬ 
forms Act, 1955 (10 of 1950), S. 17 (l)(c). (1964) 
68 Cal W N 601. 


-Ss. 16 (2), 17—Bargadar dying after the term of 

the barga without delivering produce — Possession 
of Bargadar after the term not under the contract but 
on terms of the Land Reforms Act-Liability of heirs 
as bargadars continues but is limited to extent of 
assets received from their father. Hindu Law—Liabi¬ 
lity of sons—Extent of. 1963 Cal L J 198 : 65 Cal 
W N 1125. 


SECTION 17 


-Ss. 17,18,19and 21—West Bengal Land Reforms 

(Bargadars) Rules (1950), R. 8 — Petition by jotedars 
filed before Bhagchas Officer for termination of Barga 
and for division or delivery of produce — Ex parte 
award — Civil suit by Bargadars challenging award 
on ground that it was obtained by jotedars by sup¬ 
pression of notice and process — Defence that plain¬ 
tiffs did not avail of all remedies provided by Act and 
that jurisdiction of Civil Court was barred under 
S. 21 (1)—Held (i) that appeal under S. 19 (2) having 
become time barred by reason of fraudulent suppres¬ 
sion of notice and provision of S. 5, Limitation Act 
(1908) not being applicable before the amendment 
to S. i9 (2) in 1902, appeal was not posssible—(ii) that 
there being no provision in the Act or in the Rules 
framed thereunder for the applicability of Civil P. C. 
universally mutatis mutandis; Bhagchas had no 
power of setting aside ex parte orders—(iii) that R. 8 
also was not available-(iv) that although civil suit 
was barred under S. 21, Bargadars could make fresh 
application under :S. 18 and .raise the question 
again wherein previous decision being ex parte and 

™ 0rits could not be res judicata — Civil P. C. 
(1908), Ss. 9,11—West Bengal Land Reforms (Barga. 
dars) Rules (1950), R. 8. (1965) 69 Cal W N 908. 

Ss. 17 (1) (c), 16—Bargadar not delivering share 
ot produce to the landlord — Landlord cannot only 
recover his share of produce but also can ask for evic¬ 
tion of the Bargadar. (1964) 68 Cal W N 601 (DB). 


^7(1) (c)» 18 (1) — Landlord having two re 
!? ec 7m J*: recovery of share of produce from Barga 
dar (2) Eviction of Bargadar — If landlord instead o 
seeking both remedies simultaneously can pursue on 
remedy first and then the other could be considerec 
to have ejected one and waived the other ? (Quare- 
Per Basu, J.). (1964) 68 Cal W N 001 (DB). 


Decision is not without jurisdiction. (1964) 68 Cal 
W N112. 

-Ss. 18, 21—Bhagchas officer and Munsif holding 

that occupier was not bargadar but tenant Suit by 
owner for declaration of title and possession — Suit 
maintainable — Forum under S. 18 has do jurisdic® 
tion to decide tenancy right — Decision of said forum 
is not res judicata—Occupier held liable for eviction. 
(1963) 67 Cal W N 1076. 

-S. 18—Disputes between Jotedars and bargadars 

—Bhagchas officer has jurisdiction under Land Re¬ 
forms Act. See Criminal P. C. (1898), S. 145. (1962^ 
66 Cal W N 947. 

—Ss. 18 and 19—Award by Special Tribunal under- 
the Act—Suit for setting aside the award and for res¬ 
training execution of the same is not maintainable in 
civil Court. See Tenancy Laws — West Bengal Land 
Reforms Act (10 of 1950), S. 21. (1962) 66 Cal W N- 
229. 

—S. 18-Proceedings before Bhagchas Officer — 
Limitation — No period fixed under the Act — Pro¬ 
visions of Limitation Act (1908), not applicable. AIR 
1953 S C 98 :1953 S C J 08 ; (1953) 1 M L J 304, 
followed. 1963 Cal L J 198 : 65 Cal W N 1125. 

-Ss. 18 (1) (a), 21 (2) — Claim before Bhag Chas 

Board for bhag crops or their value — Award allow¬ 
ing claim—Review application for setting aside award 
pending when Act came into operation — Effect — 
Application being a “proceeding” within S. 21 (2)> 
automatically stood transferred to Bhag Chas Officer 
concerned — It was within his competence to decide 
the dispute. ILR (1958) 1 Cal 273. 

-S. 18 -West Bengal Bargadaras Act (2 of 1950b 

S. 7—S. 21 (2), Land Reforms Act, is ineffective. See- 
West Bengal Land Reforms Act 1955 (10 of 1950k 
S. 21 (2). AIR 1957 Cal 274 (FB). ' 


SECTION 19 

-Ss. 19 and 57—Order of eviction of Bhag Chas. 

Officer under West Bengal Land Reforms Act — Ap¬ 
peal to Munsif under S. 19 — S. 18, Limitation Act 
applies but S. 5 does not apply by virtue of S. 29 (2). 
See Limitation Act (1908), Pre. AIR 1963 Cal 253. 

-S. 19—Award by Special Tribunal under the Act 

—Suit for setting aside the award and for restraining 
execution of the same is not maintainable in Civil 
Court. See Tenancy Laws — West Bengal Land Re¬ 
forms Act (10 of 1950), S. 21. (1962) 66 Cal W N 229 


SECTION 19-B 


-S.il9-B—Decision if a person is a Bargadar or not 

can be made under S. 18 (2) - Bhagchas Officer 
deciding it m proceedings under S. 19. B-Decision is 
not without jurisdiction. See Tenancy Laws — West 
Bengal Land Reforms Act (10 of 1950), S 18 (9) 

(1964) 68 Cal WN112. 1 


SECTION 18 

—Ss. 18 (2) and (I) and 21 — Jurisdiction of Civil 
~ Suit for deelaratiomthat person is Bargadar 

7908) SQflflT 1 fSSn £ « uit ~ Civil P - C. 

aid inaVoS 9 Ca l w N 229, Foil. 69 Cal W N 210 i 
AIR 1965 Cal 328 (332) (Pt C) (Pr 15) . 

—S. 18 (1) — Landlord having two remedies (1) re- 
H^ 0ry i°J sha j e of PJ° duce * r °m Bargadar (2) Evic- 
Pa . rgadar “‘R landlord instead of seeking both 
It'S 6 ?!? 5 si ™ ult0n ,eously can pursue one remedy first 
JEiS cn the could be considered to have 

flSCalWN 60L Waived the other ? (Q uaere >* ( l98 *) 

dftTftr' Decision if a person is a Barga. 

° r , n0 K? an , be “ade under S. 18 (2) - Bhagchas 
Officer deciding it in proceedings under S. 19 B — 


. • r r uuuer 3, can he 

maintained - Persons claiming as Bargadar * in pos¬ 
session - Others removing crops cultivated by 

unde a r S ar i9-B! ICh aCtS d ° n0t give a right to olb ers 

In order to maintain an action under S. 19-B, it 
must be proved that there has been an illegal termi¬ 
nation of cultivation of land by a bargadar. If that 
fact is not proved, then no action under S. 19-B (1) 
can be maintained. Where persons claiming as Barca 

da " we „ r0 “ rr si0n ot Und ' °“*r S doing act s rg of 
? r t0r , t tem °viog crops raised will not cet 

Cal W N U2“ tain aCti0D Und6r S * 19 * B ‘ ll964 > 6 * 

SECTION 20 
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20 1 2 — Order for ejectment passed by trial authority 
reversed by appellate authority — Delivery of pro¬ 
perties obtained by execution of order of trial autho¬ 
rity — Claim for restitution — S. 1-14, Civil P. C. not 
attracted — Relief imder inherent powers — Applica¬ 
tion should be Bled before executing authority and 
not before appellate or trial authority. See Civil P. C. 
<190S), S. 144. (1962) 66 Cal W N 106S. 

SECTION 21 

-S. 21 — Jurisdiction of Civil Court — Suit for 

declaration that person is Bargadar — Civil Court has 
jurisdiction to try suit. See Tenancy Laws — West 
Bengal Land Reforms Act (10 of 1956), S. 18(2). AIR 
1965 Cal 32S. 


Land Reforms Act — Appeal to Munsif under S. 19- 
S. 18, Limitatton Act applies but S 5 does not apply 
by virtue of S. 29 (2). See Limitation A:t (1908). Pre 
AIR 1963 Cal 253. ’ 

-£ • 57 ~Llaim f° r restitution—Application should 

be hied before executing authority and not before 
appellate or trial authoritv. See Civil P. C. (1908). 
S. 144. (1962) 66 Cal W N 1068. 

SECTION 59 

-S 59 — Notification issued under S. 49, W. B. 

Estates Acquisition Act — Right of co-sharer to pre¬ 
empt cannot be affected. See Tenancy Laws—Bengal 
Tenancy Act (8 of 1885), S. 2&F. (195S) 62 Cal W N 
360. 


-Ss. 21, IS—Bhagchas officer and Munsif holding 9 -S. 59 (7)—General Clauses Act (1 of 1899), S. 8 

that occupier was not bargadar but tenant — Suit by —Effect of qualifying words “as if the repealing Act 
owner for declaration of title and possession — Suit had not been passed” — Effect of repeal of tem- 
maintainable — Forum under S. 18 has no jurisdic- porary Act due to expire shortly. See Bengal General 
lion to decide tenancy right — Decision of the said Clauses Act (1 of 1899), S. 8 . AIR 1957 Cal 274 (FB). 
forum is rot res judicata — Occupier held liable for 

eviction. :(1953) S C A 23, Disting. (1963) 67 Cal —WEST BENGAL NON-AGRICULTURAL 
W N 1076. TENANCY ACT (20 of 1949) 


-S. 21, rend with Ss. 18, 19 — Award by Special 

Tribunal under the Act — Suit for setting aside the 
award and for restraining execution of the same is not 
maintainable in Civil Court. (1962) 66 Cal W N 229 

—S. 21—West Bengal Estates Acquisition Act (1 of 
1934). S. 46—Applicability — Suit for declaration of 
tenancy right — No dispute within S. 21 in existence 
—Status of tenant or incidents of tenancy also not 
disputed — Suit held not barred under S. 21 or under 
S. 46 of Estates Acquisition Act. 1962 Cal L J 130 : 
86 Cal W N 88 . 

-S. 21 (2)—Claim before Bhag Chas Board for 

bhag crops or their value — Award allowing claim — 
Beview application for setting aside award pending 
when Act came into operation — Effect—Competency 
of Bhag Chas officer concerned to review award. See 
Tenancy Laws —West Bengal Lind Reforms Act (10 
of 1950), S. IS (1) (a). ILR (195S) 1 Cal 273. 

9 -S. 21 (2)—Scope and effect of — West Bengal 

Bargadars Act (2 of 1950), Ss. 7 and 18. 

The Land Reforms Act, 1955 provides in S. 18 for 
the appointment of a tribunal of an altogether diffe¬ 
rent kind and. therefore, S. 18 of the Act can, in no 
seose. be regarded as the re-enactment of S. 7, Barga- 
dars Act, 1950. S. 25, Bengal General Clauses Act, 
can, therefore, have no application: unless at the time 
when the Bargadars Act was to expire, there were 
already officers or authorities appointed under the 
Land Reforms Act, to whom proceedings pending 
before the old Boards under the Bargadars Act could 
stand transferred, such proceedings could not survive 
the expiry of the Bargadars Act for the purposes of 
a subsequent transfer. Imme-iately on the expiry of 
the Bargadars Act they would terminate automati¬ 
cally. Nothing could k«ep them alive during the 
interval between the expiry of the Bargadars Act and 
and the appointment of appropriate officers or autho¬ 
rities under the Land Reforms Act, Rabindra Nath 
Mahapatra v. Gour Mondul. 61 C W N 311 1 A I R 
1957 Cal 274 (277) (Pt D) (Pr 13) (FB). 

9 _S. 21 (2) - Scope — Effect of S. 2 (1) of Ordi¬ 

nance (3 of 1950)—S. 21 (2) is virtually repealed. See 
West Bengal Bargadars Ordinance (No 3 of 1956), 
S. 2 (1). 61 C W N Silt: ATR 1957 Cal 274 (FB). 

• SECTION 57 

__S. 57 -Limitation Act (1908), Pre. Ss. 5, 18 and 

29 (2) — Scope — Act applies to appeals to all Courts 
and*not merely Civil Courts subject to S. 29 — Order 
of eviction by Bhag Chas Officer under West Bengal 


SECTION 1 

-S. 1 (2) — Calcutta Thika Tenancy Act (2 of 

1949). S. 1 (2) — Calcutta Municipal Act (33 of 1951), 
Ss, 594 and 595 — Premises situated in Tollygunge, 
Calcutta — Tenancy* of premises created in 1937— 
Petition for eviction of tenants brought in 1957 — 
Tollygunge included in Calcutta by notification 
issued under S. 594, Calcutta Municipal Act — Effect 
of notification on applicability of Calcutta Thika 
Tenancy Act — Held, that W. B. NoD-Agricultural 
Tenancy Act applied and not Calcutta Thika Tenancy 
Act and that tenants could not be evicted — 20 Cal 
W N 258, Rel. on. (1965) 69 Cal W N 842. 

-S. 1 (2) (a)— Scope — Cilcutta Municipal Act of 

1923 repealed and re-enacted as Calcutta Municipal 
Act of 1951 — Definition of “Calcutta” as given in 
S. 1 (2) (a) of W. B. Act 1 of 1949 in terms of that 
given in Calcutta Municipal Act, 1923 must be 
construed as definition in terms of that Calcutta 
Municipal Act of 1951. See Bengal General Clauses 
Act (l of 1899), S. 10. AIB 1956 Cal 357 (DB). 

-S. 1 (2) (b) — Scope — Bengal General Clauses 

Act (1 of 1899), S. 10 —Contrary intention—It cannot 
be said that the expanded definition of Calcutta as 
given in Calcutta Municipal Act 1 of 1951 was ex¬ 
cluded, because a different intention appeared m 
S. 1 (2) (e) of W. B. Act 20 of 1949. :See Bengal 
General Clauses Act (1 of 1899), S. 10. AIR 1956 Ctl 
357 (DB). 

-S. 1—Scope and object of Act — It is not merely 

an Act regulating ejectment and incidental proceed¬ 
ings therewith — It deals with general law on the 
subject. AIR 1955 NUC (Cal) 2957. 

-S. 1—Interpretation. 

The West Bengal Non-agricultural Tenancy Act. 
1949. is admittedly a remedial statute and so it oug 

l°V b N C. 8 . 5 C 39 

(540, (P. C, (Pr 6 ,. section z 

-S. 2 (5) and S. 3 (1) - Section 2(5) read with 

S. 3 (1) indicates that under-tenant is non-agri 
tural tenant too - Right of pre-emption under S. 24 
available to co-sharer non- agricultural ® 
equally avails co-sharer non-agncuUural , unaer 

tenant. See Tenancy Laws— W. j^ Q o-°. D oq gr c j \y ty 
Tenancy Act (20 of 1949), S. 24. (l96o) 69 Cal W w 

836 • .. 

_‘c 9 /c\_*Tenant’ — The words 'non.agricultural 

t~nVmust be ?aken to include a tenant whose 
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tenancy had expired for some reason or other before 
the Act came into force but for whose ejectment the 
suit was Sled alter the Act had come into force. AIR 
1953 Cal 780; AIR 1942 Cal 49, Rel. on. (1960) 64 Cal 
W N 240. 

.—Ss. 2 (4), 2 (5) and 3 (3) — Tenancy of lands 
partly for agricultural and partly for non-agricul* 
tural land — Tenant — If non-agricultural tenant. 

According to the definition of a non-agricultural 
tenant, the non-agricultural land must by itself, 
constitute an independent unit of tenancy. If the 
non-agricultural land by itself does not constitute 
the subject-matter of a separate tenancy and is a 
fraction of lands held partly for agricultural and 
partly for non-agricultural purposes, the tenant 
holding such a land cannot be said to be a non- 
agricultural tenant within the meaning of S. 4 (5) or 
a tenant within the meaning :of S. 3 (2) of the Act. 
AIR 1954 Cal 28, dissented from. (1959) 63 Cal W N 
939. 


-—Ss. 2 (7). 7 (5)—Applicability — Tenant purcha¬ 
sing pucca structures on the demised land erected 
by landlord — Protection of S. 7 (5) — Right to. 

Purchase by the lessee of the pucca structures 
standing on the leased land ^and built by the land¬ 
lord, subsequent to the taking of the lease, amounts 
in law to the same thing as allowing by the landlord 
the erection of pucca structures by the tenant within 
the meaning of S. 7 (5). In such a case the tenant 
would get the benefit of S. 7 (5) provided that the 
structures are pucca ones. A pucca structure as 
defined in S. 2 (7), is a structure constructed mainly 
of brick, stone or concrete or any combination of 
these materials. 62 Cal W N 505 : ILR (1959) 2 Cal 
283. 


—S. 2 (5)—Applicability — Tenant-in-will. 

The tenant-at-will is not a person who ‘is or but 
u a , spe f ial con tract would be liable to pay rent to’ 
the landlord and is, therefore, not a tenant within 
the meaning of S. 2 (5) of the West Bengal Non- 
Agncultural Tenancy Act. The tenant-at-will is, 
therefore, not protected by the Act. (1957) 61 Cal 
WN23:ILR (1957)3 Cal 630 i AIR 1957 Cal 625 
(626) (Pt E) (Pr 16). 

.■'“"rSf* 2 (4) and 2 (5) — Transfer of non-agricultural 
land by tenure.holder—Tenure-holder not a tenant— 
Effect of, stated. See Tenancy Laws — W. B. Non- 

ll57 C cir511 TenailCy Act (20 0f 1949) ’ S * 24 (1) * AIR 


— 2 (5) — Tenancy of land along with structure! 
standing thereon—Structures allowed to be demolish, 
•ed No diminution of rent — Tenant becomes non. 
agricultural tenant. See Tenancy Laws — Bengal 
Non-Agricultural Tenancy (Temporary Provisions; 
Act (9 of 1940), S. 2. AIR 1956 Cal 168 (DB). 

Ss, 2 (4), 24—Applicability. 

Under-raiyat—Land in proceeding under S. 24 no! 

3 for n, in S - 2 (4 > tf>) or <°) - Land let out and 

hnthm < !i r »f >llrp0S D S i l° 1 co^ected with agriculture oi 
horticulture— Rights of party are governed by the 

<Pr 2) 57 ° W N 793 ! AIB ;1954 Ca * 28 ( 29 ) (Ft A] 


tenant^ ^ Non-agricultural tenant includes 

pending £ Ur £° S0 ° f appl >d n 8 the Act to Proceedii 
azricdhiroi ts commencement, the words “n< 

tenant who t f nant must , be taken to include 
oui? D Knf u t0nancy was determined by a notice 

«otiee\nd?dA rem ? ine . d in possession in spite of I 
flMMw n a w d S“ ejectment. ILR (1953) 2 ( 

<Pr 4HDB) N 533 1 AIR1953 Cal < 781 > 

[Vol. 14.] Fn.D. 12. > : 


SECTION 3 

—S. 3 (2) — Transfer of non-agricultural land by 
tenure-holder— Tenure-holder not a tenant—S. 3 (2) 
must be read as a “persomother than the proprietor 
or tenure-holder” — Tenure-holder has no locus 
standi to maintain application for pre-emption under 
S. 24. See Tenancy Laws — W. B. Non-Agricultural 
Tenancy Act (20 of 1949), S. 24 (1). AIR 1957 Cal 
511. 

-S. 3—Execution application stayed under S. 3 — 

Application is pending within S. 88. See Tenancy 
Laws — W. B. Non-Agricultural Tenancy Act (20 of 
1949), S. 88. (1956) 98 Cal L J 168. 


SECTION 6 

-S. 6 (2) (a) — Validity — Provision is intra vires 

the competency of State Legislature — Object and 
scope of Act, indicated — Word ‘land’ in entry 18 of 
List II of Schedule VTI of Constitution, includes 
building or structure— Art. 13 of Constitution has no 
application — Constitution of India, Art. 13 and 
Sch. VII, List H, Entry 18. 69 Cal W N 833 * AIR 
1966 Cal 97 (98) (Pt A) (Pr4). 

—S. 6 (2) (a)— Tenant in continuous possession for 
over twelve years though under successive annual 
leases — He is entitled under S. 6 (2) (a) to errect 
pucca structure — Any tenancy in S. 7 (2) means 
continuity of possession as a tenant for over twelve 
years and not continuity of possession under one 
and the same lease. (1963) 67 Cal W N 644. 

-S. 6 (2) (c) — Applicability — Non-agricultural 

tenants. 

Where the defendants are non-agricultural tenants 
whose tenancy commenced from tne year 1879, they 
are entitled to the benefits of S. 0 (2) (c) of the West 
Bengal; Non-agricultural Tenancy Act. (1960) 64 Cal 
W N 172* 


-S. 6 — Tenant’s right to build structure—He can 

acquire such right pending spit. AIR 1955 NUC 
(Cal) 5333 (DB). 


’Ss. 8,,7, 22 and 88 — Bemiadi lease, meaning of 
— Bemiadi lessee under an ordinary non-agricultural 
tenant does not get protection under Ss. 0 and 7 
(Words and Phrases — Bemiadi lease) — (T. P Act 
(1882), S. 105). AIR 1955 NUC (Cal) 2957. 


SECTION 7 

. 7—Expression "Commencement of the Transfer 

of Property Act, 1882” — Interpretation of — Date of 
commencement held 1st July, 1882-Non.agricultural 
land held on lease in Chandernagore — Computation 
ot period would be under provisions of S. 90 of W. B 
Non-Agricultural (Temporary Provisions) Act of 1940 
J® nant * Q Possession for less than 12 years before 
institution of suit — Not entitled to protection from 
eviction under S. 7. (1962) 66 Cal W N 525. 

.■“■7 s *, 7 (•*) — Applicability — Knowledge of land- 
293 : %SRS#ffi3* iT' ^ Sh ° WD ' 64 C “ W " 

0 t period relevant under 
a! -° i ndi ? a £d* Se0 Tenancy Laws — W. B 
Non.Agricultural Tenancy Act (20 of 19491 9 on* 
64 Cal W N 293, ILR (1960) 2 dal 814 ' ' ° - 

as? ota,- 

(SKwn ,0 landlord ' s sane, S 

- S. 7 (5) — Applicability — Accrual of rizht In 

SMiSS HRSSS” 

'if a* tffisa 
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to all suits which have been filed after the Act came 
into force and therefore, the provisions of S. 7 (5) can 
be availed of by the tenant, even when the right of 
the landlord to obtain ejectment had accrued before 
the coming into force of the Act, but though he 
could not file a suit immediately because the Non- 
Agricultural Tenancy (Temporary Provisions) Act of 
1940 barred the filing of suit for ejectment against 
con-agricultural tenants during the time when the 
temporary Act was in force, (i960) 64 Cal W N 240. 

-Ss. 7, 90 — Lease of non-agricultural land for 

7 years commencing in 1937—Suit for ejectment in 
1950 —Defence under S. 7 not available. 61 Cal VV N 
841 i ILR (1958) 1 Cal 233: AIR 1957 Cal 479 (480) 
(Pt A) (Pr 10) (DB). 

—— S. 7 — Applicability. 

Where the tenant is found to be in possession for 
a period less than 12 years, then S. 7 of the West 
Bengal Non-agricultural Tecancy Act will not apply 
to the case. (1956) 60 Cal W N 1092. 

-S. 7—Bemiadi lease, meaning of—Bemiadi lessee 

under an ordinary non-agricultural tenant cannot 
get protection under Ss. 6 and 7. See Tenancy Laws 
— West Bengal Non-Agricultural Tenancy Act (20 of 
1949), S. 6 . AIR 1955 N U C (Cal) 2957. 

—Ss. 7 (2) (i) and 88 — Scope — Execution started 
for first time after commencement of Act does not 
come under S. 7 or 88 — Tenant cannot_claim pro¬ 
tection from eiectment under S. 7. AIR 1955 N U C 
(Cal) 2882 (DB). 

—Ss. 7 (4), 90 — Continuation of lease — Applica¬ 
bility of S. 7 (4). 

A tenancy began with a lease on 28th September, 
1929, for 7 years. During the pendency of the lease 
a second lease was executed which specifically men¬ 
tioned in the recital that it was “after the expiry of 
the previous lease”. This lease was again for a further 
period of 7 years. The documents themselves left no 
room for doubt that the second lease was a continua¬ 
tion of the first lease; 

Held, that there being a continuation of the lease 
S. 7 ( 4 ) read with S. 90 clearly and specifically appli. 
ed and the tenant was protected from ejectment. 

Further, that is the continuation of the period, not 
the continuity of the rent which is to be considered 
in connection with S. 7 (4). 57 Cal W N 912 i AIR 
1954 Cal 168 (168, 169) (Prs 2, 3) (DB). 


SECTION 9 

0 _S. 9 (1) (b) (iii) — Applicability — Tenancies 

from month to month — ‘Year of the tenancy’ — 
Meaning. 

Section 9 (1) (b) (iii), applies to all non-agricultural 
tenancies including monthly tenancies or tenancies 
from month to month. The expression 'a year of the 
tenancy’ in sub-s. ( 1 ) (b) (iii) of the section in relation 
to the tenancies from month to month means, in the 
absence of a contract to the contraiy, a year or a 
period of twelve months according to the calendar 
of the particular tenancy, starting with its date of 
commencement or any anniversary thereof. AIR 190/ 
Cal 479, Distinguished. The term ‘year in the pro¬ 
vision does not necessarily mean the calendar year 
in every case. ILR 27 Cal 5<0 and ILR ^0 Mad 109, 
distinguished. Indian Iron & Steel Co., Ltd. v. Baker 
Ali 64 Cal W N 641: ILR (1961) 1 Cal 892 s AIR 
1961 Cal 515 (516 to 518) (Prs 6 , 10) (SB). 

_S. 9 — Notice under S. Ill (g) not given-Decree 

for possession cannot be passed. See Transfer of 
Property Act (1882), S. 106. AIR 1960 Cal 40. 

_S. 9 (1) (iii). Proviso - Decree for ejectment - 

Direction for payment of compensation by landlord 
If imperative — Tenant —If trespasser until payment 


of compensation — Right of landlord to claim 
damages. 64 Cal W N 293 : ILR (1960) 2 Cal 814. 

-Ss. 9 ( 1 ) (a), 9 (l) (b) (iii) - Applicability-Con. 

tractual tenancy expiring while Bengal Act 9 of 1940 
was in force — Tenant continuing in possession on 
payment of rent — Suit for ejectment after coining 
into force of W. B. Act 20 of 1949 — Notice — 
Necessity — Applicability of S. 110, T. P. Act (Trans¬ 
fer of Property Act (1882), S. 116) — (Tenancy Laws 
— Bengal Non-Agricultural Tenancy (Temporary 
Provisions) Act (9 of 1940), S. 3). (1949) F L J 168 : 
AIR 1949 F C 124; AIR 1955 Cal 228 and AIR 195e- 
Cal 120, Rel. on; 00 C W N 1092, Disting. 64 Cal 
W N 448 i ILR (1960) 1 Cal 708. 


-S. 9 (1) (b) (iii) — Scope — Kabuliyat executed 

by lessee alone — Lease for five years — Validity — 
Notice — Landlord must give six months notice. See 
Transfer of Property Act (1882), S. 105.(1959) 63 
Cal W N 535, 


—S. 9 (1) (b) (iii) — Tenancy according to Bengali 
Calendar — Notice to quit — Case held came under 
S. 9 (1) (b) (iii) - (T. P. Act (1882), S. 110). AIR 1944 
Cal 84, Rel. on. 61 Cal W N 841 : IL R (1958) I Cal 
233 : AIR 1957 Cal 479 (480, 481) (Pt B) (Prs 11, 
15, 16) (DB). 

- — Ss. 9 and 88 — By virtue of S. 88 , S. 9 applies to 
a pending suit. (1956) 60 Cal W N 1092. 


-S. 9 (1) (b) — Tenant holding over with consent 

of landlord — He is not in possession under lease in 
writing — Case would be governed by Cl. (b) requir¬ 
ing a six months notice before he is asked to quit and 
not by Cl. (a) of S. 9 (1). (1956) 60 Cal VV N 1092. 

-S. 9 — ‘Liable to ejectment’ — (Words and 

Phrases). 

The words “shall not be ejected” and the words 
“shall be liable to ejectment have no reference ta 
ejectment in execution proceedings but refer only to 
the liability of a decree for ejectment being passed 
against the tenant. (1956) 60 Cal W N 109. 

—^-S. 9 (1) (iii), Proviso — Reasonable compensation 
—Basis of assessment stated. AIR 1955 N U C (Cal) 
4513. 


—S. 9—Scope — Decree dated 12-7-1940 for_eject- 
ment, containing provision for stay till life of Bengal 
Act 9 of 1940 — S. 9 held not attracted by provision 
of S. 88 . See Tenancy Laws—W. B. Non-Agricultural 
Tenancy Act (20 or 1949), S. 88 . AIR l9o5 N U C 
(Cal) 350 (DB).i 

-S. 9 (1) (b) (iii)— Protection Under-Tenancy by 

holding over is new tenancy. See T. P. Act (loo^;> 
S. 116. AIR 1954 Cal 539. 


SECTION 16 

-S. 16 — Tenancy of under-tenant is non-agricul- 
al tenancy - S. 10 not attracted. See Tenancy 
ws — VV. B. Non-Agricultural Tenancy Act (2U ob 
19), S. 24. (1965) 69 Cal W N 836. 

SECTION 22 

-S. 22 - Sections 23, 22 and 10 do not indicate 

t under-tenants are excluded from ambit of 8.^4. 

-S. 22 —Bemiadi lease, meaning, of-Bemiadi lessee 
der an ordinary non-agricultural t*™**™?^*! 
itection under Ss. 6 and /. See Ye y j 

est Bengal Non-Agr cultural Tenancy Act UU 
19), S. 0. AIR 1955 N U C (Cal) 2957. 

SECTION 23 

_S. 23 - Sections 23, 22 and 10 do not ideate 
it under tenants are excluded from ambit of . 
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iancy Laws—W. B. Non-Agricultural Tenancy -S. 24 —One deed of sale with one lump price for 

of 1949), S. 24. (1965) 69 Cal W N S36. two holdings — One application for pre-emption of 

23 and 24-Malciag the application"-Where ^ h ° ,diD8S iS maiotainable - A1R 1955 N U C ‘ Cal) 

iration money is disputed, it does not mean ’ , .. . 

: presentation but when Court is called upon S, 24—No notice served upon applicant for pre- 

e order either granting or refusing pre-emp. emption — Statutory period for four months men- 

on-notified co-sharer-Amount of considera- tioned in S. 24 would not apply—Application would 

t deposited at time of application - Order for b ® within time if filed within three years from date 

)tion should be made. AIR 1955 N U C (Cal) ot sale ucder Art. 181, Limitation Act — (Limitation 

1 7 Act (1908), Art. 181)-AIR 1948 Cal 48 (FB), Foil. 

SECTION 24 AIR 195o NUC (Cal) 3846, 

oa oik\ o <5 no « 4 re c j S. 24—Deposit made not in Court but in treasury 

’ 5 ?’* 22 1 d * 16 S ' 2 (o) read “Deposit is valid. AIR 1955 NUC (Cal) 3846. 

3(1) indicate that under tenant is non-agri- c nA ... c , .. , . 

tenant too — Right of pre-emption under . 24 (I) Sub.section does not require deposit 

affable to co-sharer non-agricultural tenant, t0 he made as condition precedent to making of 
avails co-sharer non-agricultural under-tenant a Pphcation. AIR 195 d NUC (Cal) 3667, 

, 22 and 16 do not indicate that under- -S. 24 — “Making the application” — Meaning- 

are excluded from ambit of S. 24 — S. 10 Non-notified co-sharer-Amount of consideration not 

pplies provisions of Chap. 4 to under-tenants deposited at time of application — Order for pre- 

y of abundant caution : (1959) 63 Cal W N emption should be made. See Tenancy Laws—\V R 

>1. (1941) 45 Cal VV N 790, Disting. (1965) 69 Non-Agricultural Tenancy Act (20 of 1949) S W 

* 836. AIR 1955 NUC (Cal) 3667. 

<—Object of, indicated — Non-agricultural 8 . 24 — Right of pre-emption is mandatory and 
th building — Section attracted. (1963) 67 not discretionary — Purchaser should get considera- 
1 599. tion money and compensation. AIR 1955 N U C(Cal) 

J667. ' ' 


See Tenancy Laws—W. B. Non-Agricultural Tenancy 
Act (20 of 1949), S. 24. (1965) 69 Cal W N S3e. 

—Ss. 23 and 24—“Making the application”—Where 
consideration money is disputed, it does not mean 
date of presentation but when Court is called upon 
to make order either granting or refusing pre-emp¬ 
tion—Non-notified co*sharer—Amount of considera¬ 
tion not deposited at time of application — Order for 
pre-emption should be made. AIR 1955 NUC (Cal) 
3607. 

SECTION 24 

—Ss. 24, 2(5), 3 (1), 23, 22 and 16 - S. 2 (5) read 
with S. 3(1) indicate that under tenant is non-agri- 
cultural tenant too — Right of pre-emption under 
S. 24, available to co-sharer non-agricultural tenant, 
equally avails co-sharer non-agricultural under-tenant 
—Ss. 23, 22 and 10 do not indicate that under¬ 
tenants are excluded from ambit of S. 24 — S. 10 
which applies provisions of Chap. 4 to under-tenants 
is by way of abundant caution : (1959) 03 Cal W N 
939; Expl. (1941) 45 Cal W N 790, Disting. (1965) 69 
Cal WN 836. 

: -S, 24—Object of, indicated — Non-agricultural 
land with building — Section attracted. (1963) 67 
Cal W N 599. 

——S. 24— Applicability—Occupancy raiyat — Grant 
of sub-lease for non-agricultural purpose—Effect of, 
stated. See Tenancy Laws — Bengal Tenancy Act (8 
of 1885), S. 4 (3). (1959) 63 Cal W N 939. 

—Ss. 24 Cl), 2 (5), 2 (4) and 3 (2)—Applicability— 
transfer of non-agricultural land by tenure-holder— 
Tenure-holder not a tenant—Effect — (Tenancy laws 
Tenftnc y Act (8 1885), Ss. 182, 5 (3) )- 

(W.B. Estates Acquisition Act (1953), Ss. 3 (i), 3 (k) 
and 5 (c) ). 

Tenant’ and ‘under-tenant’ as dofined in S. 3 of the 
west Bengal Non-Agricultural Tenancy Act corres¬ 
pond to ‘ raiyat” and ‘under-raiyat’ of the Bengal 
tenancy Act. Having regard to sub-sections ( 1 ) and 

12,2* , 5 tbe Bengal Tenancy Act, a ‘tenure- 
holder could not be a raiyat. The word “person” in 

2an .4 S - 3 [ 2 ) must, - however, be read as a ‘per- 
M etth / n tb £ P r °P r »ehJr or tenure-holder’. It is 

tV e p, r , Ss ’ 3 3 < k > aBd 5 (c) of the West 

. Eslat ® s Acquisition Act, 1953, that a tenure- 
,s “ot a non-agricultural tenant within the 

diarv'ah^ 0 ^ tbat Acb A tenure-holder is an interme- 
579 * ^ricuUural tenant. 61 Cal VV N 

572 . AIR 1957 Cal 511 (512, 513) (Prs XI, 21 to 25). 

(SJ-ApplicabUily-Execution of pre-emp- 

& P M Pr ?,i Ure '' C ' P ' held applicable 
See C. P. Code (1908), S. 30. AIR 1957 Cal 335 (DB). 

HL^u^* ( y 9 o s 8 ‘i:^E.^r ioD - LimUaiion 

under P^On ,>eIo “ 8 ed M who held it 

holding to^A w 1950 sold said 

landlord P P 5.5*?* nol,ce of transfer to the 

March m 3 t « ® p Sl!f d , for pre-emption on 19th 
March 1953, U, Wlt hi n three years of the sale. 

th?ffi 0 h r d ta p tra , nsfer was served on 

within three years oft °. D f ° r pre ; e L mption filed 
CWN 849 R fl l o! h n S ?l e was within time. 59 
Cal 998, ’ R ' on * 98 Cal L J 159 i ILR (1957) 2 


q o a' 2 ?"Applicability — Land in proceedirg under 

a'JinA nSJfV 118 WlthlD S> 2 l4) < b > 0r (“J - La o d let 

out and used for purposes not connected with agri- 
culture or horticulture-Rights of party are governed 
by ,A ct - See Tenancy Laws - West Bengal non-Agri- 

Cal 28! TenanCy Act 120 of 1949 ^- S - 2 H). AIR 1954 

‘ToJ 5, ?, 4 ^ Dde y e - Daots - Under -t e nants are within 
(Pr 2 3 ). 57 Ca W N '° 3 : AlR 1954 C«I 28 (29) (Pt B) 

SECTION 56 

pTvfso 1 l~s. w sfte». a », n h? d r 

protection under S. 50 of new Act— g r ° 

- Bengal Non-Agricultural Tenancy 1 (Tempomrv 
Provisions) Act (9 of 1940) c o .(temporary 

w N 607 : ILR (1958) 1 Cal 393. ' Pc0V1S0) ' 61 Cal 

SECTION 72 

^-APP-l 

(Pt A) (Pr 4) (DB). ’ AIR 1956 CaI 357 (358) 

V^Hd ord 2 e?the!eo 2 n wheT h mad'i Under S * 72 - 
pal Act (33 of 1951) coming C^cutta Munici- 

special jurisdiction of Collector. (Sl'eo C t ‘\v°N 

SECTION 88 


recofnfsld' e T, ptio , n by helr of un - 

AIR 1855 N U C (c“) M 40 . ‘ °“ main, ‘ UDabl «. 


i^lid 8 a 8 s le? 

acceptance of rent by landlord — 1 p Q SUC k ease and 
o law is created - ProWsion for ^!, ? by t °P Q ^on 
of condition against alienation - for breac h 

attaches to such lease—Breach of cnn 4 >f 1U kabuIia t 
upder S 111 (g) not giveTl D e c r ee “ NoUce 

ass p ™“°c n t 

—Decree meaning of- 

58 C W N 502 and 59 C W N 0 n! ^Si 
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W N 37G j AIR 1958 Cal 313 (315, 317, 318) (Pt A) 
(Prs 6, 19 to 21) (DB). 

-S. 88 — Pending execution — Judgment-debtor 

held entitled to benefits of Ss. 7 and 9. 60 C W N 
109, Rel. on. 62 Cal W N 576 : AIR 1958 Cal 313 
(316, 318) (Pt B) (Prs 9, 11, 23) (DB). 

-S. 88—Decree for ejectment—Appeal of landlord 

decree-holder filed —Estates Acquisition Act coming 
into force—Maintainability of appeal—(Tenancy laws 
West Bengal Estates Acquisition Act, 1953 (1 of 
1954), Ss. 5 and 18). 61 Cal W N 607 : ILR (1955) 1 
Cal 393. 

-S. 88 — Applicability — Execution application 

stayed under S. 3, Bengal Non-Agricultural iTenancy 
(Temporary Provisions) Act—If pending—(Tenancy 
Laws — W. B. Non-Agricultural Tenancy Act (9 of 
1940), S. 3). 

An execution case started by the decree-holder and 
stayed by the Court under S. 3, Bengal Non-Agri¬ 
culturist Tenancy (Temporary Provisions) Act and 
thus remaining undecided and undisposed of must be 
held to be an application for execution which is 
pending within the meaning of S. 88, even though 
the decree may have been passed even before the 
temporary Act of 1940. 98 Cal L J 168 i ILR (1958) 
1 Cal 31. 

-S. 88—Suit for mandatory injunction — Act does 

not applv — 59 Cal W N 434, Dissented from. AIR 
1955 NUC (Cal) 5333 (DB). 

-S. 88—Bemiadi lease, meaning of—Bemiadi lessee 

under an ordinary non-agricultural tenant cannot get 
protection, under Ss. 6 and 7. See Tenancy Laws — 
West Bengal non-Agricultural Tenancy Act (20 of 
1949), S. 6. AIR 1955 NUC (Cal) 2957. 

-S. 88—Scope—Execution started for first time 

after commencement of Act does not come either 
under S. 7 or S. 88—Tenant cannot claim protection 
from ejectment under S. 7. See Tenancy Laws — 
W B. Non-Agricultural Tenancy Act (20 of 1949), 
S. 7 (2) (1). AIR 1955 NUC (Cal) 2882 (DB). 

_Ss. 88, 9—Scope—(Tenancy Laws—Bengal Non- 

Agricultural Tenancy (Temporary Provisions) Act 
(9 of 1940). 

The Act 20 of 1949 contemplates that the suits, 
appeals or proceedings referred to in S. 88 must be 
actually pending at the date when the Act came into 
operation, i. e., on 15-5-1949. 

Where, therefore, a decree for ejectment which was 
nassed on 12-7-1940 contained a provision for stay of 
fts execution till the life of the Bengal Act 9 of 1940 
and the decree-holder filed execution Petition on 20- 
11-1949, on judgment-debtors contentions that the 
execution proceeding must be deemed to be pending 
because of the prohibition in the decree. 

Held, that the mere fact that the said decree could 
not be executed till the life of the Bengal Act 9 of 
1940 did not connote that the execution of the decree 
' n ending for the entire period during which the 
stay o P peratei The contention that S. 9 w as attract ^ 
bv the provisions of S. 88 was not tenable. AIR 19o5 

NUC (Cal) 350 (DB). 

_q 88—Order under S. 4, Bengal Act (9 of 1940) 

— Effect on execution completed by delivery of 

_s 88-Ejectment suit-Stay of delivery of pos¬ 
session under previous Tenancy Act—Appeal-Effect 
session unae i Lftws __ West Bengal Non-Agri- 

cultura? Tenancy (Temporary Provisions) Act (9 of 

1940), S. 3. 


\\ here the lower Courts in a suit for ejectment 
held that the defendant could not be ejected as eject¬ 
ment was barred under S. 3 of the Act of 1940 and 
directed that execution of the decree for delivery o 
possession would be stayed during the pendency o 
the Act of 1940 and after the plaintiff filed an appea. 
to the High Court, the Act of 1940 was superseded 
by the Act of 1949 : 

Held, that the judgment - and decree passed by the 
lower Courts must be set aside and case sent back to 
the lower Court of appeal to consider whether the 
provisions of the new Act were applicable and, if so, 
whether the plaintiff was entitled to a decree for 
ejectment. 54 Cal W N 581 : AIR 1950 Cal 532 
(533) (Pr 7). 

SECTION 89 

-S. 89—Scope and applicability—Section exempts 

period during which Bengal Non-Agriculturai Ten¬ 
ancy (Temporary Provisions) Act 1940 continued in 
force only in case of execution of decree passed in 
suit for ejectment on ground of non-payment of rent. 
AIR 1955 NUC (Cal) 2882 (DB). 

SECTION 90 

—S. 90 — Scope — Computation of period under 
Ss. 7 and 9—Mode of. 

Section 90 contemplates all cases, where the tenant 
was actually holding either under a lease in writing 
for a specified period or for an unspecified period 
or without a lease in writing for a specified period or 
for an unspecified period or without a lease in writing 
at the date of commencement of the temporary Act, 
the Bengal Non-Agricultural Tenancy (Temporary 
Provisions) Act, 1940 and makes suitable and express 
provision for each of them, and the mode of calcula¬ 
tion or exclusion, that it prescribes is that, if, at that 
time, the tenant was holding under a lease in writing 
and if such lease in writing expired during the con¬ 
tinuance of the above temporary Act and the tenant 
continued to hold the land during the rest of the 
period, for which the aforesaid temporary Act lasted 
or continued in force, in the calculation of the period 
of twelve years under S. 7 or of the relevant period 
under S. 9, the occupation of the tenant for the 
period after the expiration of the lease in writing and 
before or up till the expiry of the above temporary 
Act, that is, between the expiry of the said lease and 
the expiry of the said Act, would not be relevant or 
taken into account. That is the simple scheme and 
intention of S. 90 of the Act. 64 Cal W N 293 i ILR 

(1960)2 Cal 814. , . . , f - 

-Ss. 90, 7 — Lease of non-agricultural land tor » 

years commencing in 1937 — Suit for ejectment in 
1950—Defence under S. 7 not available. See Tenancy 
Laws — West Bengal Non-Agricultural Tenancy Act 
(20 of 1949), S. 7. AIR 1957 Cal 479 (DB). 

-S. 90—Continuation of lease — S. 7 (4) read with 

S. 90 held applicable. See Tenancy Laws- Vi 
Bengal Non-Agricultural Tenancy Act (20 ot lsWJi 
S. 7 (4). A I R 1954 Cal 168. 

SECTION 91 

_S. 91 (1) and (2)—Effect of repeal of Bengal Act 

9 of 1940. i l 

Section 91 (1) merely repeals the 1940 Act. Wh 
the consequence of the repeal would be, would de 
pend on the effect of repeal of a temporary Act und 
the general rules of interpretation. 

It cannot be said that S. 91 ( 2 ) necessarily implies 

fdee^ be non * 
of the 1940 Act must be taken to have been prope y 


TENANCY LAWS—West Bengal Non-Agricultural Tenancy (Tem. Pro.) Act (1940), S. 1 181 

passed. ILR (1953) 2 Cal 353 : 57 C W N 533 i A I R (3) Statutory cross-references under “Civil 

1953 Cal 780 (782) (Pt C) (Pr 5) (DB). services”. 


—WEST BENGAL NON-AGRTCULTURAL TE¬ 
NANCY (TEMPORARY PROVISIONS) ACT (9 
of 1940) 

SECTION 1 

-S. 1—Scope — Decree dated 12-7-1946 containing 

S revision for stay till life of Bengal Act 9 of 1940 — 
ontention that S. 9 was attracted by provision of 
S. 88 held not tenable. See Tenancy Laws — West 
Bengal Non-Agricultural Tenancy Act (20 of 1949), 
S. 88 . AIR 1955 NUC (Cal) 350 (DB). 


SECTION 3 

—S. 3—Execution application stayed under S. 3 — 
Application is pending within S. 88 . See Tenancy 
Laws — W. B. Non-Agricultural Tenancy Act (20 of 
1949), S. 88 . (1956) 98 Cal L J 168. 

S. 3—Ejectment suit—Stay of delivery of posses¬ 
sion under previous Tenancy Act—Appeal—Effect of 
S. 88 of W. B. Act (20 of 1940) — Case remanded to 
consider applicability of new Act. See Tenancy 
Lawsi — West Bengal Non-Aericultural Tenancy Act 
(20 of 1949), S. 88 . A I B 1950 Cal 532. 


TENANT 

Estoppel of. 

See Evidence Act (1872), S. 110. 

Tenant-in-Comznon. 

See Hindu Law. 

TENDER 

See (1) Coinage Act (1900), S. 13. 

(2) Contract Act (1872), Ss. 38, 39. 
gJT. P. Act (1882), Ss. 84, 108 (1). 

(4) Sale of Goods Act (1930), Ss. 11, 32. 

TENDER OF EXPENSES OF WITNESSES 
See Civil P. C. (5 of 1908), 0.10, R. a. 

TENDER OF MORTGAGE MONEY 
See Civil P. C. (5 of 1908), O. 34, R. 7. 

TENDER OF PARDON 
See ii! Solution of India, Arts. 72,101. 

JS £ ri ?H nal P - C - d 898 ). Ss. 337, 338, and 
Statutory cross-references under (i) “Consti¬ 
tution of India” and (ii) “Criminal trial”. 

TENDER OF RENT BY LESSEE 
See T. P. Act (1882), S. 108 (1). 

TENURE OF OFFICE OF PERSONS SERVING 
IN UNION OR STATE 
See Constitution of India, Art. 310. 


TERMINAL TAX 

T ^n n r ai W fares and freight. 

See Constitution of India, Sch. 7, List 1 , Entry 8 S 

TERMINATION OF AGENCY 

-PrincipaTaS agents '" 6 ” 65 568 Under ' ,Conlra 

TERMINATION OF ATTACHMENT 
m"o P 3^r 1 1 08)i S ‘ ^ °' «• 53, 55,5 


TERMINATION OF SERVICE 

66 fli S?2 sti S tI ® n of India, Arts. 309, 310 & 
\«i *ort Master and servant and 


TERMINATION OF SUB-AGENTS’ AUTHORITY 

For statutory cross-references see under “Contract 
—Principal and agent”. 

TERM OF LEASE 
See T. P. Act (1882), S. 110. 

TERM OF PATENT 

See Patents and Designs Act (1911), Ss. 14, 15. 

TERMS OF WRITTEN CONTRACT 
Proof of. 

—Exclusion of oral evidence. 

See Evidence Act (1872), S. 91. 

TERRITORIAL COUNCILS ACT (103 of 1956) 

SECTION 11 

-S. 11—Date of Notification—Meaning of — Inter¬ 
pretation of Statutes—Duty of Court. See Territorial 
Councils Act (1950), S. 13. AIR 1959 Him-Pra 25. 


SECTION 13 

•Ss. 13 and 11—Date of ‘Notification’—Meaning 
of — Interpretation of Statutes — Duty of Court — 
(Territorial Councils Rules (1957), R. 60) — (Elec¬ 
tions). 

The Court must proceed on the footing that the 
Legislature intended what it has said. It is not 
competent to any Court to proceed upon any assump¬ 
tion that the Legislature has made a mistake. The 
plain language of S. 13, read with Ss. 11 and 12 of 
the Territorial Councils Act, leaves no room for 
doubt that the date of the notification referred in 
S. 13 (1) would be the date of notification of the 
result in the Official Gazette under S. 11 and not 
the date of the declaration of the result, by the 
Returning Officer, under R. 60 of the Territorial 

<“pr,Ti2) AIR 1959 Him Pra 25 (26 ' 27> 

-s. 13—Election petition under—Act 43 of 1951 

war of * he Peop,e Act 

Where the Legislature has deemed it proper to 

r dlffer , eat s , ch ® m ? ,or elections to the 
Territorial Councils, and the language of the statute 

is not ambiguous, there would be no justification to 

tt r p°"^°?, he Pr0 j isi ° ns of the Representation of 
the People Act in order to ascertain whether a parti- 

cular election petition filed under the Territorial 

ft. is (27t(h BHpi i u)i me or not ' AIR 1959 Him 

SECTION 16 

r^p S ’ PnZ Applicafailit f y of procedure provided in 
U P Code - Extent of - Amendment of election 

(i n s~ 2 n°“ P R ' :t f nCy ^ Ter D ritorial Councils Act 

79)-’(C 5 :^ 0 c„ d Rul ( ^s 8 n , der 6 R e r ; 7 b°;. 7 i 1 5 7 . 2 n ' d 75 17 “i 

Bepresentat'on of the People Act (1951), S. 90(1)). 

t?otJ’o c ^ r fl ut i^V s0po ^ d f^^ ad0 ^ aai 

CouncUs lei, thlVgiea&Ton' | he 

tTThe °triai e oFT d H r ° lald G P.'Sfe 

scheme rf''ftaUenM'fc {. haa , the 

th. trial of an fefeS 
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TERRITORIAL COUNCILS ACT (1959), S. 16 


Councils Act. not only in respect of the matters 
covered by Rr. 70, 71, 72, 75 and 79, but all matters 
raised at the trial, AIR 195S Him Pra 1 and AIR 
19o8 Pat 287 and AIR 1958 Mad 171 and AIR 1958 
Mad 187 and AIR 1958 Cal 322, Disting. AIR 1958 
Him Pra 26 (27, 25) (Pt A) (Prs 7, 8, 23). 

-Ss. 16 and 20 — Rules, R. 69 —Validity -(C. P. 

Code (1903), O. 6, R. 17). 

Section 20 of the Territorial Councils Act autho¬ 
rises the Central Government to make rules for the 
disposal ol the election disputes, where the Act 
makes no provision therefor or makes insufficient 
provision. Since S. 10 of the Territorial Councils Act 
distinctly prescribes that the procedure laid down in 
the C. P. Code would be followed in the trial of 
election petitions, it was not open to the Central 
Government to make R. 69, which had the effect of 
nullifying the provision of O. 0, R. 17, C. P. Code. 
R. 69 of the Rules must be read along with the 
relevant provision of the C. P. Code to the extent, 
that this rule offends or goes against the relevant 
provision of the C. P. Code, it must be deemed to be 
ultra vires of the Territorial Councils Act. AIR 1954 
All 202 and AIR 1954 Cal 436 and AIR 1955 Assam 
45, Relied on. AIR 1958 Him Pra 26 (25) (Pt B) 
(Prs 13, 23). 

SECTION 19 

-S. 19 — Order of District Judge on election peti¬ 
tion is final — It would be defeating the intention of 
Legislature if his order is interfered with lightly 
under Arts. 226 and 227, Constitution of India. See 
Constitution of India. Art. 226. AIR 1961 Him Pra 2. 

SECTION 20 

-S. 20 — Constitution of India, Arts. 226, 227- 

Certiorari — Error of law — Error in holding that 
certain rule was within rule-making power and intra 
vires — Cannot be said to be self evident and patent 
on face of record See Constitution of India, Art. 220. 
AIR 1961 Him Pra 2. 

-S. 20 — Rules framed under S. 20 — Omission to 

lay them on table of Houses of Parliament — Does 
not render the rules invalid or inoperative. See 
Territorial Councils Act (103 of 1950), S. 54 (3). 
AIR 1961 Him Pra 2. 


SECTION 22 

-S. 22 (3) —Scope of —Notice of meeting —Copy 

of notice of removal not containing all signatures — 
Effect — Does not invalidate notice. A I R 1960 
Manipur 25 (28) (Pt A) (Pr 16). 

-S. 22 (3) — Notice of meeting — Signature of 

secretary by order of Chief Commissioner who was 
administrator of union territory under Art. 239 of 
Constitution — Held, notices to be treated as validly 
issued. AIR 1960 Manipur 25 (28) (Pt B) (Pr 17). 

-S. 22 (3)—Notice of meeting—Provisions as to¬ 
ll mandatory. 

It is clear that the words in S. 22 (3) of the 
Territorial Councils Act ‘after giving not less than 
15 days’ notice thereof’ are only directory in their 
nature and substantial compliance is sufficient and if 
such compliance has been made, the meeting will 
not be invalidated. AIR 1954 Cal 49 and 1955 S C J 
283 : (1955) 1 M L J (SC) 173 : AIR 1955 S C 190 
and (1955) 1 M L J (S C) 157 : 1955 S C J 267 ; AIR 
1955 S C 233 and AIR 1959 S C 352 : 1959 
S C J 425 : (1959) 1 M L J (SC) 154 : (1959) 1 Andh 
W R (SC) 154, Rel.on. AIR I960 Manipur 2o (29 
to 31) (Pt C) (Prs 21, 23, 28, 29). 

-S. 22 (3) — Writ petition — Delay as ground of 

invalidity—Petitioner himself responsible for delay— 
Plea not allowed. See Constitution of India, Art. 226. 
AIR i960 Manipur 25. 


-S. 22 (2)—Order of removal passed by Adminis¬ 
trator—If purely administrative—Writ when issued 
—(Constitution of India, Art. 226). 

An order passed by the Administrator removing 
the chairman under S. 22 (3) is not of a purely ad¬ 
ministrative nature. It is an order passed as required 
under the statute which calls upon him to give his 
reasons for the order. The effect of the order is to 
divest a person of his position as Chairman of the 
Council. Such an order cannot be said to be a pure 
administrative order. It is a clear case where he acts 
in a quasi-judicial manner and hence his order can 
be questioned under Art. 220 of the Constitution. 
It is only when the Administrator has exercised a 
jurisdiction not vested in him that a writ will issue. 
When the order shows that he has recorded his 
reasons as required under S. 22 (2) for deciding to 
remove the Chairman there is a proper exercise of 
his jurisdiction and it is not for the Court to go 
into the question whether the reasons given are 
sufficient or even whether they are valid reasons. 
It may be that the reasoning can be pointed out to 
be erroneous. But erroneous decisions cannot be 
quashed by a writ unless such an error is apparent 
on the face of the record and goes to the very root 
of the matter. (1948) 2 M L J 480 ; AIR 1949 Mad 
535, Rel. on. AIR 1960 Manipur 25 (32, 33) (Pt F) 
(Prs 38, 39). 

SECTION 53 

-S. 53—Default in performance of duties—Single 

instance — Sufficiency—Duty of Administator. 

Under S. 53, the default in the performance of its 
duties on the part of the council must be persistent in 
order to take action and a single instance of voting 
downUhe budget was sufficient for the administrator 
to’act under the section. He was to watch and see 
if thejrerritoriol Council can be made :to function 
properly without resorting to the extraordinary 
remedy of supersession within a year of its election. 
AIR 1960 Manjpur 25 (33) (Pt G) (Pr 43). 


SECTION 54 

-S. 54 (3)—Rules framed under S 20 — Omission 

to lay them on table of Houses of Parliament—Effect. 

The omission on the part of the administrative 
department concerned to lay the rules framed by the 
Central Government in the exercise of the powers 
conferred by S. 20 on the table of the Houses of 
Parliament does not render the rules invalid or 
inoperative. AIR 1961 Him Pra 2 (7) (Pt D) (Pr 18). 

TERRITORIAL COUNCILS RULES (1957) 

RULE 60 

_R. 60—Date of Notification—Date of notification 

referred to in S. 13 of the Territorial Councils Act 
would be the date of result in Official Gazette under 
S. 11 of the Act and not the date of declaration ot 
result under R. 60. See Territorial Councils Act 
(1956). S. 13. AIR 1959 Him Pra 25. 


RULE 70 

-Rule 70-Applicability of procedure provided in 
il P. C. — Extent of — Not resticted to m 3 tt;rs 
-ered by Rules only. See Territorial Councils Act 
i q lfl ATR 1958 Him Pra 26. 


RULE 71 

Rule 71—Applicability of procedure provided in 
1 P. C.—Extent of—Not restricted to matters 
■red bv Rules only. See .Territorial Councils Act 
, of 1959), S. 10. AIR 1958 Him Pra 26. 

RULE 72 

Rule 72—Applicability of procedure provided in 

1 P C.—Extent of—Not restricted to matters 


TERRITORIAL COUNCILS RULES (1957), R. 75 


oivered by Rules only. See Territorial Councils Act 
(103 of 1950), S. 16. AIR 1958 Him Pra 26. 

RULE 75 

—Rule 75—Applicability of procedure provided in 
Civil P. C.— Extent of — Not srestricted to matters 
covered by Buies only. See Territorial Councils Act 
(103 of 1950), S. 16. AIR 1953 Him Pra 20. 

RULE 78 

—R, 78— Receipt of deposit—Essentials—Defect in 
entries in receipts—Effect—[Elections). 

The receipt under R. 78 is required to show that 
the amount was deposited as security for costs of the 
.petition which me ms that the contents of ■ receipt 
should be such that any one who looks at it could 
arrive at the conclusion that the deposit had been 
made lor the purpose mentioned in the rule. Thus 
where, although column 2 of the challan'-was not 
properly filled in, nobody—neither the petitioners nor 
the Treasury officer—had any doubt about the fact 
that ithe sum deposited was Sby way of security for 
■costs and the amount was available to the Secretary 
to the Election Department ’and could not be with¬ 
drawn without his orders, it must be held that the 
■requirements of R. 78 have been complied with. 
AIR 1959 Him Pra 25 (23) (Pt C) (Prs 16, 18). 


(2) Hindu Minority and Guardianship Act 
(1950), S. 9. 

TESTAMENTARY SUCCESSION 
See (1) Hindu Succession Act (1950), S. 30. 

(2) Succession Act (1925), Ss. 57 and 58 to 190. 

TESTIMONY OF FACTS STATED IN 
IDOCUMENT USED 
See Evidence Act (1872), S. 160. 

THEFT 

See (1) Penal Code (1860) Ss. 378, 379 to 382 and 
(2) Statutory cross references under ‘'Criminal 
law”. 

Electric energy, of 
See Electricity Act (1910), S. 39. 

Postal articles, of 
See Post Office Act (1898), S. 52. 

THINGS ATTACHED TO EARTH 

See (1) Civil P. C. (1908), S..60. 

(2) T. P. Act (1882), S. 3. 

THINGS SAID OR DONE BY CONSPIRATORS 
Relevancy of, to prove conspiracy 
See Evidence Act (1872), S. 10. 


RULE 79 

—Rule 79—Applicability of "procedure provided 
in Civil P, C.—Extent of — Not restricted to matters 
•wyered by Rules only. See Territorial Councils Act 
<103 of 1950;, S. 16. AIR 1958 Him Pra 20. 

RULE 80 

—Rule 80-Constitution of India, Arts. 220, 227 — 
fcrror of law—Error in holding that R. 80 was intra 
vires cannot be said to be self evident and patent on 

ioot re »»° rd « See Constitution of India. Art. 220. 
AIK 1961 Him Pra 2. 

TERRITORIAL EXTENT OF LAWS 
See Constitution of India, Art. 245. 


THIRD PARTY TO CONTRACT 

Rights of. 

See (1) Contract Act (1872), S. 2 (d), 37, 40. 

(2j Specific Relief Act (1877), S. 23. 

THIRTY YEARS’ OLD DOCUMENT 
Presumption as to 
See Evidence Act (1872), S. 90. 

THIRUCHIR\PALLI K\IERUWARAMDAR AND 
MATTUWARAMDAR ACT (MAD. ACT 30 of 1958) 
See under Tenancy Laws. 

THREAT OF INJURY TO PUBLIC SERVANT 
See Penal Code (1860), S. 189. 


TERRITORIAL JURISDICHON 
Execution of decree. 

Se a (l) Civil P. C. (1908), Ss. 10, 17, 21, 24, 38. 

ZJL, ia Oft 

(2) Constitution of India, Arts. 220 and 32. 

TERRITORIAL WATERS 

Th Se R S Poncm! , f U,ld f! yi J ng vest in the uni0Q * 

See Constitution of India, Arts. 51, 297. 

Merger of T **«™BIES 

See Chandernagore (Merger) Act (1954). 

Taxable 

See ( 1 ) Business Profits Tax Act (1947), S. 2 . 

(2) Income-tax Act (1922), S. 2 (14A). 

SBrm°<lh«i POn n reorganisftli011 °* Slates 
see 1 States Reorganisation Act (1956) S. 3 . 

Union ^ B mbay Reor 8 an fcation Act (i960). 

Se Sch! l! tUUti ° n ° f India * Arts * 239 < 240 ’ 241 and 

TESTAMENTARY AND INTESTATE JURIS- 
t D *pnON OF HIGH COURT 
See Letters Patent (Bom, Cal. and Mad.) CL 34. 

« J ESTAMEN TARY GUARDIAN 

S ee U) Civil p. c. (5 of 1908), O. 32, R, 4. 


THROUGH TRAFFIC 

Defined. 

See Railways Act (1890), S. 3. 

TIBBIA COLLEGE ACT (DELHI ACT) (5 of 1952) 

SECTION 1 

■- s ; 1—Validity of the Act — Corporation—Any 

expression showing an intention to incorporate will 
be sufficient — Essence of — Registration of Board of 
trustees under Societies Registration Act-Effect of— 
Activities of Board confined to State of Delhi — Act 
falls under Entry 32 of List II and is within compe¬ 
tence of Delhi State Legislature - The Act cannot be 
called in question on the giouqd of repugnancy with 
an existing law or law made by Parliament. Board of 
Trustees, Ayurvedic & UnanifTibbia College, Delhi v. 
StatcofCielhi 1962 Supp (l) S C B 156 , A I R 1982 

t£J). S (464 ’ 47X ' 477 ‘ 478) (Pt A > l Pls 9 > 19 >2«. 

•T/- V VaIidit ?’ °f Act - Classification under 
Art. 14 — Even one institution may be a class — Un¬ 
reasonableness of selection - Burden to prove is on 
paity attacking validity — Act held did not contra* 

S C 6 J $?AI I-duf ArRirwsi 
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TIBBIA COLLEGE ACT (DELHI ACT) (1952), S. 1 


—Art. 31(2) or Art. 31(1) not contravened—Constitu¬ 
tion of India, Art. 31. AIR 1954.SC 119, Disting. Board 
of Trustees v. Stateof Delhi, 1962 Supp (1) SL'R 156 j 
AIR 1962 SC 458 (471 to 473) (Pt C) (Prs 22, 23, 25). 

• -S. 1—Validity of Act — Does not conflict with 

provisions of Societies Registration Act, 1860 — S. 22 
of Act (49 of 1951) does not apply. Board of Trustees 
Ayurvedic 6c Unani Tibbia College, Delhi v. State of 
Delhi, 1962 Supp (1) S C R 156 i AIR 1962 S C 458 
(473, 478) (Pt E) (Prs 26, 48). 

• -S. 1—Validity of the Act — Doctrine of colour¬ 

able legislation — What is — Act held not a piece of 
colourable legislation. Board of Trustees Ayurvedic 6c 
Unani Tibbia College, Delhi v. State of Delhi, 1962 
Supp (1) S C R 156: A I R 1962 S C 458 (473) (Pt F) 
(Pr 27). 

SECTION 9 

• -S. 9(1) — Validity — Dissolution of old society 

and vesting of its property in new society created by 
Act — Right of old Board to property of society — 
Nature of — Not a right to dispose of property within 
Art. 19(l)(f)— Section does not infringe Art. 19(l)(f) of 
the Constitution. 1954 SCJ 127: (1954) 1 Mad L J 314: 
AIR 1954 S C 92, Distinguished. Board of Trustees 
Ayurvedic 6c Unani Tibbia College, Delhi v. State of 
Delhi, 1962 Supp (1) S C R 156 : A I R 1962 S C 458 
(472, 473) Pt D) (Prs 23, 25). 

TICKETS 

Refund of fares. 

See Railways Act (1890), S. 67. 

Return and season tickets. 

See Railways Act (1890), S. 70. 

Travelling on railways without. 

See Railways Act (1890), Ss. 68, 112, 113. 

TIME 

—Extension of. 

—Payment of court-fees for. 

See (1) Civil P. C.r(1908), Ss. 148,149; O. 41, R. 1. 

(2) Court-fees Act (1870), Ss. 10, 28. 

TIME AND PLACE OF PERFORMANCE OF 

CONTRACT 

See Contract Act (1872), Ss. 46.50. 

TIME AS ESSENCE OF CONTRACT 
See Contract Act (1872), S. 55. 

TIME FOR EXECUTION SALE 
See Civil P. C. (1908), O. 21, R. 08. 

TIME FOR PAYMENT OF PRICE UPON 
SALE OF GOODS 

See Sale of Goods Act (1930), S. 11. 

TIME FOR STAMPING INSTRUMENT 
See Stamp Act (1899), Ss. 17, 18, 19. 

TIME REQUISITE FOR COPIES 

Exclusion of, from period of limitation. 

See Limitation Act (1908), S. 12. 


TITLE OF AUCTION-PURCHASER AT 
EXECUTION SALE 

See Civil P. C. (1908), O. 21, Rr. 64, 77, 84, 91, 92, 
94; O. 34, Rr. 5, 14.; * 

TITLES 

Abolition of. 

See Constitution of India, Art. 18. 


TOBBACO 

See C. P. and Berar Tobacco Act (8 of;1939). 

TODA GIRAS ALLOWANCES ACT (1887) 
(Bom. Act 7 of 1887) 

SECTION 3 

■-S. 3—Lineal male heirs in male descent does not 

include succession by rule of primogeniture. 54 Bom 
L R 99 :1 L R (1952) Bom 675 1 A I R 1952 Bom 243 
(248) (Pt C) (Pr 4) (DB). 

TOILET PREPARATION 

—Defined. 

See Medicinal and Toilet Preparations (Excise 
Duties) Act (1955), S. 2. 

TOLLS 

See (1) Constitution of India, Sch. 7, List 2, 
Entry 59. 

(2) Custom—Orissa. 

(3) Tolls Act (1851). 

(4) Enactments under “Municipalities”. 

Ferris 

See Northern India Ferries Act (1878), Ss. 8,14,15. 


TOLLS ACT (8 of 1851) 


SECTION 2 

-S. 2—Validity—(Constitution of India, Art. 265). 

The State Government is owner of a river bed, but 
the right of ownership is subject to customary right 
of the public to cross the river bed. The right of the 
Government as owner cannot operate in derogation 
of the right of the public which has been acquired 
by custom and immemorial usage. (1952) 2 M L J 
894: AIR 1953 Mad 279 and (1954) 2 NILJ 622 : 1954 
SCJ 819: AIR 1954 S C 728, Rel. on. 

The right to collect tolls from the vehicles passing 
over the river bed can only be granted by legislation 
and unless there is legislative authority for the impo¬ 
sition of such a toll, the Collector of a district has 

no right to realise the toll or lease out the right to 

realise toll from the trucks plying across the rivers 
bed. AIR 1961 Pat 442 (443) (Pr 2) (DB). 

TOLLS (ARMY AND AIRFORCE) ACT (2 of 1901) 


SECTION 6 

-S. 6—Suit claiming additional remuneration for 

plying additional marboat-S. 34, Nothern India 
Ferries Act (1878), does not apply ;and1°V; 
civil Court not barred-(Civi IP. C. (1908), S.,9). See 
Northern India Ferries Act (1878), S. 34. AIR 1952 

Assam 147. 


TIME TO PAY DEFICIT COURT-FEE 
See Court-fees Act (1870), S. 10. 

TITLE DEEDS OF MORTGAGED PROPERTY 
See Civil P. C. (1908), O. 34, Rr. 3, 5 and 7. 

TITLE OF ACT 

Consideration of, in interpreting statute. 

See Interpretation of Statutes. 


TONK LAND REGULATION 
SECTION 190 

-S. 190-Suits under—Applicability of C. P.■ 

Id that the case being a suit fo ^ po ? s ® s !i 1 0 fi n Revenue 
Iturai land was one cognizable by the Revenue 

urts under S. 190 (a) andnot IWj«« 
irable by Revenue Court* under S 191,O 2, R. 

1 not apply to it. See Civil P- C. (1908), O. 2 , u 

R 1959 Raj 95. 
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TONK LAND REGULATION, S. 191 


SECTION 191 

__c 191 — Object and scope.of — Applicability of 

C P* Code to suits under S. 190 (a). Held that the 
case being a suit for possession of agricultural land 
was one cognizable by the Revenue Courts .under 
S 190 (a) and not being a civil suit hearable by Reve¬ 
nue Courts under S. 191, O. 2, R. 2, did not apply to 
it. See Civil P. C. (1908), 0. 2, R. 2 (2). AIR 19o9 

Baj 95. 


TONK STATE KHANDAN RULES (1944) 

.—Existing law — Meaning of—Rules framed by 
erstwhile Nawab of Tonk-Not mere executive orders 
or domestic instructions — Amount to existing law 
within Art. 300 (10)—Right to receive cash allowance 
under such rules cannot be determined by an execu- 
live order. See Constitution of India, Art. 372, 1981 
Baj L W 386. 

TOOLS OF ARTISAN 
See Civil P.C. (1908), S. 60. 


TORTS 

SYNOPSIS 

(Torts)- 

1. Adjacent lands. 

See also Easements Act (1882), S. 7. 

2. Applicability and scope. 

3. Assault. 

4. Contribution. 

5. Contributory negligence. 

See Note 18 (B). 

6. Conversion. 

(A) Damages. 

(B) Liability. 

(C) Conversion and detention. 

7. Damages. 

See Notes 3. 0, 9, 16, 18, 24 for damages for 
specific wrongs. 

(A) Exemplary. 

(B) Future damages. 

(C) Special and General. 

(D) Measure. 

(E) Remoteness. 

8. Deceit. 

9. Defamation. 

See also Penal Code (1800), Ss. 499-500. 

(A) Cause of action. 

(B) Civil action. 

(C) Corporation. 

(D) Damages. 

(E) Evidence and proof. 

(F) Fair comment. 

(G) Innuendo. 

(H) Justification. 

(I) Malice. 

(J) Privilege. 

(K) Publication. 

10 . Government servant 

See Note 25 (B). 

11. Highway. 

See also Note 18. 

12. Joint Tortfeasors. 

13. Liability. 

14. Malicious arrest and detention, 

See also Note 29. 

15. Malicious proceedings. 

See also (1) Note 10. 

(2) Civil P. C. (1908). Ss. 9 and 95. 


10. Malicious prosecution. 

(A) Burden of proof. 

(B) Civil action. 

(C) Damages. 

(D) Evidence — Elements to be proved. 

See also Note 10-A. 

(i) Judgment of Criminal Court. 

(ii) Malice and absence of reasonable- 

and probable cause. 

(E) Malice. 

(F) Prosecution, 

(G) Reasonable and probable cause. 

See also Note 10 (A). 

17. Master and servant. 

See also (i) Note 25 (A). 

(ii) Contract Act (1872), S. 73. 1 

(iii) Employers’ Liability Act (1938). 

18. Negligence. 

See also Note 11. 

(A) Collision, 

See also Note 18(1). 

(B) Contributory negligence. 

(C) Damages. 

(D) Dangerous things. 

(E) Evidence and proof. 

(F) Liability. 

(G) Public bodies. 

(H) Railway company. 

See also Railways Act (1890) S. 72. 

(I) Motor accident. 

See also (i) Note 18 (A). 

(ii) Penal Code (I860), S. 304-A: 

(J) Vicarious liability. 

See also Note 25. 

19. Nuisance—What amounts to. 

See also (i) Penal Code (1800), S. 268. 

(ii) Criminal P. C. (1898), Ss. 133,142* 

(iii) Specific Relief Act (1877), Ss. 53 t<> 
57. 

(A) General. 

(B) Abatement. 

(C) Authorised acts. 

(D) Continuing nuisance. 

(E) Injunction. 

(F) Public Nuisance. 

See also Penal Code (1860), S. 268. 

20. Public Nuisance. 

See Note 19 (F). 

21. Right of action—General. 

See also Civil P. C. (1908), Ss. 19 and 20. 

(A) In cases of breach of contract. 

22. Seduction. 

23. Trade mark. 

See also (i) Trade Marks Act (1940). 

W Trade and Merchandise Marks Aefc 
(1U5 o)i 

24. Trespass, 

(A) Damages. 

(B) Who can sue. 

25. Vicarious liability. 

(A) Master and servant. 

(B) Government servant. 

(C) Principal and agent. 

26. Vis Major. 

27. Wrongful attachment, 

28. “ d seizu,e 01 goads - 


186 


TORTS — (1) Adjacent lands 


29. \\ rongful confinement or false imprisonment. 

See also Note 14. 

1. Adjacent lands. 

See also Easements Act (18S2), S. 7. 

' Adjacent lands— Neighbours — Escape of water 
.rom defendant s land due to construction of embank* 
ment — Liability of defendant. 

Although a person is not responsible for allowing 
the escape of things which are naturally on his land 
he is responsible for causing their escape. He is not 
entitled to relieve his ovvq land of a burdin by casting 
it upon the land of his neighbour. Thusjhe is respon¬ 
sible for the escape of water from his land it the 
-escape is due to some embankment mide by him 
1950 All L J 60 : A I R 1950 All 519 (520) (Pt C) 
(Pr 5). 

-Adjacent lands—Riparian owner—Right to ob¬ 
struct flow of water from adjacent land — Extent of 
indicated — Normal flow and flood water — Distinc¬ 
tion pointed out—Held in circumstances of the case 
that it could not be held that defendants are not 
entitled to protect their lands from flood water—Case 
was one of damnum sine impuria and plaintiff must 
adopt his own protective measures against flood\vater. 
A I R 1953 Andh Pra 103. 

-Adjacent lands — Diversion of water to adjacent 

land — Liability of person diverting — Right of one 
-owner to discharge water from his land—Extent of. 

The right of a person to dam up twater or divert 
the course of naturally flowing water or provide a 
particular channel for the flow of accumulated water 
is not an unrestricted right —It is subject to the obli¬ 
gation of seeing that no injury was caused to the 
property of another. 

Held, on facts that defendant was liable to pay 
damages to the plaintiff for the damage done to 
latter’s crop by diverting the natural flow of water 
from his field. Madh BLR 1936 Civil 513 : 1956 
Madh B L J 1103 : A I R 1956 Madh B 209 (210) 
(Pr 5). 

-Adjacent lands — Negligence — Easement of 

-support. 

Distinction between support to one’s land to one’s 
structure in land from subjacent and adjacent land 
owned by neighbour pointed out—If owner of a build¬ 
ing has not acquired a right in easement for the sup¬ 
port of building or structure from his neighbour’s land 
neighbour would be within his right in carrying on 
excavation on his soil even if by so doing damage is 
caused provided there is no negligence in excavation 
operations. See Easements Act (1832), S. 7 (b). AIR 
1957 Madh Pra 227 (DB). 

-Adjacent lands—Negligence — Adjacent owners 

—Right of drainage— Drainage water from higher land 
by artificial means — Does not amount to normal 
user of land — Owner of such land liable in damages 
to owner of lowly situated land—No easement of 
necessity— Existence of drainage channel between 
-the two lands — No inference of natural right of 
owner of higher situated land to drain water from 
his land to the other possible in the circumstances. 

I L R (1963) Cut 798 i A I R 1904 Orissa 41 (42) 
(Prs 7, 8.9). 

——Adjacent lands — Riparian rights — What is a 
natural stream indicated. AIR 1954 Pat 320 (DB). 

2. Applicability and scope. 

-Defences—Good faith— It is important factor in 

considering whether an act amounts to offence but 
not so in considering whether it amounts to tort. 
1965 All W R (HC) 95 i 1965 All L J 432 :1 L R 
(1965) 1 All 435 : A I R 1965 All 527 (530) (Pt F) 
<Pr 22) (DB). 


-English Common Law— Insult, intimidation and 

assault—Essential ingredients to constitute — Action 
for damages when permissible ? 

Held, on facts, that in the case of torts the Indian 
Courts have always adopted the English Common Law 
in so far as it is consonaot to justice, equity and good 
conscience. They have departed from the English Law 
only when a particular ;rule appeared unsuitable to 
local conditions. 

Insult per se is not actionable. Even if the words 
and conduct of the Village Munsiff who was under a 
duty to collect arrears of revenue had^been construed 
as amounting to insult no action for damages could 
be founded on it. The essential ingredients of the 
wrong of intimidation as understood in the English 
Law, are wanting in this case. In the case of an 
intentional insult there must be proof of intent to 
provoke a breach of the peace or the commission of 
an offence and in the case of criminal intimidation the 
intent should be to cause alarm to the person intimi¬ 
dated or to cause a person to do something which 
he is not legally bound to do or omit to do something 
which he is legally entitled to do. 

In the English Law of Torts, assault is regarded as 
a :form of trespass to the person. ‘Battery’ in the 
English Law of Torts corresponds to ‘criminal force’ 
as defined by S. 350, Penal Code and ‘assault’ in the 
English Law corresponds to the definition of that 
terms in S. 351, Indian Penal Cade. Whether judged 
from the stand-point of the alleged wrongdoer or the 
wronged immediacy and imminence ot the use of 
force is the true test of assault. (1963) 2 Andh W R 
403 ; (1964) l Andh L T 11 :1 L R (1964) Andh Pra 
1021 .AIR 1964 Andh Pra 382 (336, 3S7) (Prs 18, 
22, 24, 25, 29. 31 to 83) (DB). 


-Actionable wrong — Damages — Suit for—Lia- 

bility of statutory corporation for tortious acts— 
Conditions for — Refusal to grant renewal of work¬ 
ing licence by Municipal Corporation in purported 
exercise of its statutory power—If actionable wrong. 


There is no statute in India which expressly pro¬ 
vides for cases of torts. Therefore, the English 
common law rules are availed of by the Courts as 
consistent with justice, equitv and good conscience. 
The rules of torts are not indefinitely flexible to cover 
any case. Therefore, a tortious act must be a civil 
wrong actionable in law. Whether a private in¬ 
dividual or a corporate body, both are subject to 
tortious liability. 


Under the English Common law a corporation is 
iable to be sued for any tort, provided that (I) it is a 
3 rt in respect of which an action would lie against a 
rivate individual, (2) the person by whom the tort is 
ctually committed is acting within the scope of his 
uthority and in the course of his employment as 
gent of the corporation, and (3) the act complained 
f is not one Jwhich the corporation would not, m 
ny circumstances, be authorised by its constitution 
) commit. The same principle governs tortious acts 
i India committed by the corporate bodies accord- 
jg to the law as administered in India. 

Held, that having regard to the faets and circum- 
tances of the case, the impugned act of refusal to 
rant the licence was clearly an act purporting to 
ave been in exercise of authority conferred by law 
r\z„ S. 321(8), Madras District Municipalities Act) 
nd it could not be said that the officer was guilty ot 
buse of power vested in him; nor was there any- 
hing to show that in passing the order he was 
ctuated by malice or by extraneous or objectionable 
onsideration. In no sense of the term the impugned 
ct was an actionable wrong or a tortious act. At 
iest it was an error of judgment which coul( * ° 
orrected in appeal. The suit for damages was 
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therefore misconceived and was liable to be dismiss¬ 
ed (1963) 1 Andh L T 282 » A I R 1963, Andh Pra 
435 (438) (Pr 8). 

_Damages — Waiver — Contract of sale — Buyer 

obtaining delivery of goods by fraud and converting 
them to his own use—Seller demanding price on the 
basis of contract—Does not amount to waiver of tort. 
. Where the buyer in a contract of sale obtained 
delivery of the goods not under the contract by pay¬ 
ing the price but by practising fraud on the agent 
of the sellers and converted them to his own use and 
the sellers demanded the amount due to them on the 
basis of the contract of sale; 

Held, that the fact that the sellers demanded the 
price of the goods could not be considered to be 
either a waiver of the right to claim damages for 
tort or as an assent to the appropriation of the goods 
to the contract. 194L A C 1, Rel. on. 1963 Ker L f 
638: 1963 Ker L T 741 « ILR (1963) 2 Ker 723 : 
AIR 1964 Ker 135 (138) (Pt E) (Pr 11) (DB). 

—Master and servant — Suit for damages against 
servant — Bailee and servant — Distinction-Suit for 
dimages against servant on ground of bailment is 
not maintainable — But an action in torts lies against 
servant if he is negligent in handling goods of his 
master. See Contract Act (1872), S. 148. A I R 1955 
NU C (Madh B) 3705. 

■—Plaintiff writing letter from Uj'jain to defendant 
in Bombay that he is sending his watch for repairs 
by parcel — Defendant receiving parcel but finding 
ft .empty—Cause of action held did not arise in 
U/fain—Suit held one in tort — Held there was no 
oiler—Ujjain Court held had no jurisdiction — (Con¬ 
tract Act (1872), Ss. 4, 10. 187 and 218). See Civil 
P. C. (1908), S. 19. AIR 1953 Madh B 38- 

" Liability for — Does not amount to debt — On 
death of judgment-debtor bis -son will be bound to 
pay if he received assets — Son’s liability will be 
governed by Ss. 50 and 53, C. P. Code. 

A liability for tort does not amount to a debt; it is 
distinct from an obligation legally incurred in con¬ 
sequence of a contract :or quasi-contract. Where a 
tather is guilty of a civil wrong and a decree is 
passed against him, it does not become an 
Avyavaharik debt. His son is bouud to pay subject 
to the condition that he has received assets from 
which the liability can be discharged. The liability 
wm be governed by. the provisions contained in 

°° de - ( l943 ) 1 Mad L J 208; 

A rV?o?7 N i ad VSf Re V on; 16 Ind Cas 970 and 

196?M 9 i 7 r N ? g /v 37 and A 1 R 1938 AU 591 ’ listing. 

(51) 2 (RB)Vr n°) teS) 154 ‘ A 1 R 1963 Madh Pra 49 

?biIi^ D3m F?i eS - ‘ ,In 1 iu . rious falsehood” - Action- 
stonrJn7 rt f 56 .““P 13111 ,! to Magistrate leading to 
nffi 1 “8 of “arriage on allegation of marriage being 

legal Subsequent dismissal of complaint—Suit for 

faKder fl n Held i 0D fECtS r tbat though'theact did not 
or f^lrnany category of torts either to the person 

J* 4 ® f pr ?P ert y ft was still actionable as it clearly 

i°* a * in J urious falsehood. See Mysore 

74?FB) n ACt ’ ArtS * 22,23 and 30 * ILR f 1951 ^Mys 

—Scope — Negligence — Cardinal principle of lia. 
bihty m tort, when death or bodily injury is caused 
ls ne 8hgence or failure to take requisite 

mSmVAiJEI'a r f2 uired . b y - Ss. 110 to 110F, 
Motor Vehicles Act do not in any way override law 

1962 r punj S 5 e 40 M ° lOr Vehicles Act (1939) ‘ S * no - AIR 

3. Assault. 

se, “ 1 “ ,er - 


TORTS — 2. Applicability and scope 

In a case where a man drags a woman for the pur¬ 
pose of committing sexual intercourse, the amount or 
damages has to be assessed at the discretion of the 
Court, which of course must be judicially exer¬ 
cised. The damages awarded to the wronged woman 
are not as compensation for any injury as there is no 
injury, but for mental pain and shock. There is 
no known method o! calculating the money value of 
the pain and anguish caused to a woman who is 
dragged by a ruffian for the purpose of assaulting 
her. The damages have to be arbitrary in one sense, 
though not in the judicial sense. 1965 All W R 
(HC) 495 : 1965 All CriR 315: A I R 1966 All 527 
(528) (Pr 3). 

Insult — Intimidation— Assault — Collection of 


arrears of Land Revenue by village munsif—Threat by 
village munsif to distrain ear-rings worn by agri¬ 
culturist—Village goldsmith called for — On arrival 
of goldsmith, one amongst those present paying 
amount of arrears — Conduct of village munsif 
held did not amount to insult or intimidation or 
assault — Penal Code (1800), Ss. 503, 504, 350, 351. 
(1963) 2 Andh W R 403: (1964) Andh L T 11 : I L R 
(1964) Andh Pra 1021: AIR 1964 Andh Pra 382 
(380, 387) (Prs 18,20, 22, 24, 25, 29, 31, 32, 33) 
(DB). 

-Assault and battery — Damages — Liability of 

minor. 

A minor is in general liable for his torts in the 
same manner and to the same extent as an adult. 
The rule of exemption from all responsibility and 
liability for an act done by a person below a certain 
age has applicability in conduct tortious in itself and 
in its very essence, ft is only in those cases where 
an act is innocent in itself, but becomes tortious by 
the addition of some ingredient such as intention, 
malice, knowledge or state of mind in the person 
charged as a wrong-doer that the age and mental 
capacity of the defendant becomes relevant. 

In the case of a violent assault and battery on a 
harmless man, such consideration as intention, 
knowledge, state of mind and conception of right 
and wrong are wholly immaterial; the act in itself is 
sufficient to support the cause of action. The person 
committing the assault cannot, therefore, contend that 
he cannot be made liable for damages because at the 
time of the commission of the battery he was a minor 
of fifteen or sixteen years of age, and did not know 
the nature and quality of the act or that what he 
was doing was wrong. Madh BLR 1955 Civ 231 « 
Madh B L J 1955 H C R 1140 : ILR (1955) M B 355: 
AIR 1956 Madh B 84 (85, 86) (Pt A) (Pr 4). 

-Expression ‘personal injuries' includes physical 

as well as mental injuries — Claim for compensation 
for loss of reputation or mental agony does not sur¬ 
vive after death of party injured—But claim for com¬ 
pensation for injury to goods survives. See Succession 
Act (1925), S. 306. AIR 1900 Madh Pra 200. 

-Bodily injury—Injury by shock. 

It cannot be said that because bodily injury was 
not manifested by external visible injury, injury 
caused to a person by a shock to his nervous system 
which incapacitates him from his ordinary activities 
and avocations is not therefore bodily injury. The 
body is controlled by its nervous system and if by 
reason of an acute shock to the nervous system the 
activities of the body are impaired and incapacitated 

w g j “penally, there is clear bodily 

(1058) (PtcffKnt J47l ‘ AIR 1951 Mad 

-Assault—Damages. 

bis th F ee °f, f° ur companions went to take 
forcible possession of B’s house. B’s party was four 

in number. B’s father delivered two orVee stick 


188 


TORTS — 3. Assault 


blows to A but there was no attempt on the part of 
A to use any violence against the person of B or his 
father or his brothers. B, howevor, used an axe and 
hit A on the head and thus inflicted a dangerous 
injury upon a vital part of body by a deadly weapon. 
In a suit for damages for assault. 

Held, that B’s father was within his right but B 
exceeded it. B had not a right of self-defence but a 
right to forcibly remove the trespasser. The harm 
caused to A could be regarded as an unavoidable 
result of an act done in a reasonable and careful 
manner. The maxim "volunti non fit injuria” had no 
application as it could not be said that because A 
trespassed into the premises of B, A consented to the 
injury inflicted upon him. 

The assault committed bv B was out of all propor¬ 
tion to the harm sought to be prevented. And merely 
contemptuous damages could not therefore be award¬ 
ed to A. The justification of B having failed, he must 
be held liable for all the direct consequences flowing 
from the wrongful injury caused to A. 88 E R 872 
and 137 E R 945, Rel. on. 1951 Nag L J 477 i A I B 
1952 Nag 16 (16, 17) (Pt A) (Prs 4, 6 to 9). 

-Assault—Damages—Assessment of. 

In a suit for damages for assault, the question of 
damages has to be considered by reference to all the 
circumstances of the case. Where the assault com¬ 
mitted by the defendant was out of all proportion to 
the harm sought to be prevented by him, he must be 
held liable for all the direct consequences flowing 
from the wrongful injury caused to the plaintiff. 
1951 Nag L J 477 j A I R 1952 Nag 16 (17) (Pt C) 
(Pr 10). 

-Assault — What amounts to — Abusive language 

and threat of violence—Liability. 

Held, on facts that apart from menacing words the 
defendant by his action in raising his right hand for 
the purpose of giving a blow, in addition to using 
threatening words, made it absolutely clear that his 
intention was to give a slap to the plaintiff. VVhat- 
ever may be the provocation there was no justifica¬ 
tion for assaulting the plaintiff at a public place near 
the Court premises thereby causing him considerable 
humiliation and insult. Hence the defendant was 
guilty of actionable assault. I L R 26 Cal 653, Distin- 
guished Salmond Torts, (12th Edn.), p. 295, Rel. on. 
(1959) 25 Cut L T 83. 

-Assault — Damages for bodily pain and mental 

agony. 

As to the question of awarding any sum as damages 
for bodily pain and mental agony, on account of the 
beating given to the plaintiff and the four injuries 
including the one grievous caused to him, it is very 
difficult in such cases to measure exactly as to what 
should be the quantum of damages. The plaintiff in 
this case sustained four injuries and one of them was 
grievous and that injury had diminished the strength 
of the leg. On account of the injury, the plaintiff had 
to remain in hospital for 18 days and he had suffered 
bodily pain and mental agony. 

Held, that these were the relevant factors which 
could be legally considered in the awarding of the 
damages and as the case did not call for only nominal 
damages because the plaintiff suffered substantial 
bodily and mental pain, a sum of Rs. 500/- could not 
by any means be said to be very excessive. 1959 Haj 
LW 207. • 

4. Contribution. 

_Contribution — Suit for — Joint decree for costs 

against A and B — B not contesting suit in any way- 
Payment of full decretal amount by A — A cannot in 
equity recover from B, B’s share of costs — A wrong- 
doer cannot recover contribution from an innocent 
person whom he has led into commission of a tort. 
AIR 1961 Pat 103. 


5. Contributory negligence. 

See Note 18(B). 

6. Conversion. 

(A) Damages. 

(B) Liability. 

(C) Conversion and detention. 

6. Conversion. 

-Conversion — Goods illegally seized and sold by 

Government — Seizure however not mala fide — Suit 
against Government for value of goods being one 
for damages is barred. See Essential Supplies (Tem¬ 
porary Powers) Act (1940), S. 10(2). (1964) 1 Andh 
W R 333. 

-Conversion—Sale of pledged goods by pledgee— 

Pledgor impugning sale—Pledger must either redeem 
or sue for damages for conversion — Mere suit for 
declaration not competent. See Contract Act (1872), 
S. 170. AIR 1960 Andh Pra 273 (DB). 
—Conversion—Trespass to goods—Trespass by co- 
sharer by removing paddy from possession of tenants 
—^Conversion may be inferred for the refusal to 
deliver the paddy — Landlord has right to sue the 
co-sharer as a wrong-doer in tort for price for paddy. 
See Tort — Trespass to goods. AIR 1955 NUC 
(Assam) 2303. 

-Conversion—Gain by wrongful act—Fish caught 

by wrongful act of trespassing — Money realised by 
sale of—Disposal of. 

A wrong-doer is not entitled to keep with himself 
any part of the money realised by the sale as the result 
of a wrongful act on his part. A person obtaining 
money by the sale of the fish a3 a result of wrongul 
operations by trespassing into the fishery in 
of another person, cannot be permitted to withhold 
any portion of the profit accruing to him as the 
result of the wrongful act on his part. Nor can he be 
allowed to claim collecting charges incurred in catch¬ 
ing fish. AIR 1950 Assam 190 (191) (Pr 7) (DB). 

-Conversion—Test—(Railways Act (1890), S. 77). 

In order to determine whether there was conver¬ 
sion of goods the test to be applied is not merely to 
see whether there was failure to return the goods, it 
must also appear that there was an intention to Keep 
the goods in defiance of the plaintiff. In other words, 
detention is not conversion unless there is anadv ®j*® 
claim. A carrier who Fon demand being made states 
that he would not return the goods because tny 
were looted while in his possession cannot ipso tacto 
be said to have been guilty of conver^on 5^ co^, 
L R 150 : AIR 1954 Bom 297 (300) (Pt D) (Pr 14). 

-Conversion - Conversion of cheque- Remedies 

of claimant pointed out. AIR 19 o5 N U C (C ) 

(DB). 

._Conversion—(Civil P. C. (1908), O. 7, R. ID- 

There is no conversion by demand and rei usa > 
without a demand before action having been made 
A demand, therefore, is an essentia part of sucn a 

cause of action and must necessarily be .Kate 
except in the case of a bailee or unless at the date 

of the demand, the defendant had the' P°3“ 10 d ta 
control over the property, but failed or refused 

^Conversion by wrongful[detention ariseswhen the 

detention is adverse to the person entited to 
possession of the thing detained and the refusal j 
the defendant to deliver upon demand w, g 
the detention being adverse. Therefore, r e coQver- 
deliver up property on demand lcannot be ^ them 
sion.i.e., cannot shew an ‘ nt ® D £°“ l ° n the power 

adversely to the owner, if it 1S f n0 A tr^qss NUC (Cal) 
or possession of the defendant. AIR 19o5 MJL 

1058. 
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TORTS — 8. Conversion 
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__Conversion—Elements — Meaning and methods. 

The tort of ‘conversion’ consists in an act of wilful 
interference, without lawful justification, with a 
chattel in a manner inconsistent with another s right 
whereby that other is deprived of the use and posses¬ 
sion of it. There are three distinct methods in which 
one may be guilty of a conversion: (1) by wrongly 
takinz it, (2) by wrongly detaining it, and (3) by 
wrongly disposing of it. 1957 Ker LT 1106 s 1957 
Ker L J 1098 : ILK (1958) Ker 26S : AIR 1958 Ker 
47 (48) (Pt A) (Pr 6) (DB). 

—Conversion — Failure to deliver goods after 
demand. 

Where the defendant is an agent of steamship 
carriers $nd the finding of the Court against the 
defendant’s case of short landing cannot be said to 
be unjustified, his failure to deliver the goods con¬ 
signed by the plaintiff after demand therefor amounts 
to conversion. 1957 Ker L T 1106 : 1957 Ker L J 
1098 t ILR (1958) Ker 268 : AIR 1958 Ker 47 (49) 
(Pt C) (Pr 7) (DB). 

—Conversion—What amounts to—Proof of adverse 
detention — Refusal to deliver forthwith goods to 
claimant when justified. 

A conversion is not act of wilful interference, with¬ 
out lawful justification, with any chattel in a manner 
inconsistent with the right of another, whereby that 
other is deprived of the use and possession of it. 
Two elements are combined in such interference; 
(I) a dealing with the chattel in a manner inconsistent 
with the right of the person entitled to it, and (2) an 
intention in so doing to deny that person’s right or 
to assert a right which is in fact done is necessarily a 
denial of the other’s right. The usual method of 
proving that a detention is adverse within tbe mean¬ 
ing of this rule is to show that the plaintiff demanded 
foe delivery of the chattel and that the defendant 
refused to or neglected to comply with the demand. 
Presumably, any conduct of the defendant which 
shows that he not merely possesses the goods, but 
intends to hold them in defence of the plaintiff and 
to deprive him of the possession of them is sufficient 
to constitute a conversion, even though there has 
been no formal demand of restitution. Where there 
is a genuine doubt in the defendant’s mind as to the 
ownership of chattels, a Jtemporary and provisional 
yetusaj to deliver them to tne claimant, pending 
inquiries into his title, is justifiable, and is neither a 
??«r rs , i ^ n . or . a ?y other kind of wrong* 1962 MPLJ 
1 ATo 3 , : o 1 c 96 L Jlb L1 244 1 ILR (1962) Madh Pra 404 i 
AIIU903 Madh Pra 89 (92, 93) (Pt B) (Prs 10,14) 

.—■Conversion — Notice to pledgee of owner’s title 
-bale of article pledged by pledgee — He was held 

of article by unlawfully effecting 

A^r/^m p o iating lbe proceeds thereof. See 
Contract Act (1872), S. 178. AIR 1955 Mad 505 (DB). 

Conversion-Notice of demand before suit. 

a ,S e °* demand is not condition precedent to 
suits tor recovery of movables — Demand and refusal 
ao not in themsdves constitute conversion but are 

Conversion proved otherwise to have 
a!™? j 3ce r° n g before suit — Absence of notice of 

AI ILR < 1953 > M > s 213 i 
AIR 1953 Mys 147 (150) (Pt D) (Pr 15) (DB).* 

J "Consignment marked for C — 
Refusal of Goods CJerk to deliver at R-If conversion. 

neces«Hll a l °* deli ^ ery , to 'j 10 true °wner is not 
nf Thl y fl conversion though it may be evidence 

to thu 5 r SL u z® 1 of tbe Goo< £ Cl 0 r k to give delivery 
SrirffiSSL•* Of a consignment 


subject, he could not give delivery of that consign¬ 
ment to the plaintiff at Raipur, even assuming that 
the plaintiff made it clear to the Goods Clerk that 
the consignment was his. The conduct of the Goods 
Clerk cannot be regarded as denial of the plaintiit s 
title at all. In view of tbe marking on tbe consign¬ 
ment, the action of the Goods Clerk must be regarded 
as bona fide. 1951 Nag L J 450: ILR (1951) Nag o45 i 
AIR 1951 Nag 245 (247) (Pt A) (Pr 9). 

6 (A). Damages. 

•Conversion — Conversion .-of goods — Suit for 


V » V» « —- — W 

damages—Essentials to be established 

Before the plaintiffs can maintain an action in 
trover, they must establish that they had title to the 
goods in question and that further they were entitled 
to possession thereof when they called upon the 
defendants to deliver them. If the parties stood in 
the relation of sellers and purchasers with reference 
to tbe transactions, then the plaintiffs must show that 
the property in the goods, which initially was with 
the defendants, passed to them in accordance with 
the provisions of tbe Sale of Goods Act. If, however 
the 'defendants imported the goods as agents of the 
plaintiffs, then the title to them would undoubtedly 
be with the latter, and the only question then would 
be whether the former were entitled to retain posses¬ 
sion, as they would be if they had paid ihe price of 
the goods on behalf of the principal, *and had not 
been reimbursed that amount. 

Held on the pleadings and on the evidence in the 
suit that the claim for damages on the footing of 
conversion must fail. L. J. Leach and Co., Ltd. v. 
Messrs. Jardine Skinner and Co. 1957 S C A 318 i 
1957 S C J 313 . 1957 B L J R 750 j 59 Rom L R 
395 : 1957 M P L J 497 i 1957 Nag L J 321 . 1957 
SCC 237 j 1957 M P C 583 : 1957 All L J 794 j 
1957 S C R 438 : AIR 1957 S C 357 (359 to 362) 
(Pt A) (Prs 5.7, 14). 1 

—-Compensation—Once a plaintiff claims compen¬ 
sation for conversion he cannot also claim any sum 
of money for loss of income. ILR (1951) 3 Assam 
275:AIR 1952 Assam 141 (147) (Pt F) (Pr 33) (DB). 

-—Damages — Compensation — The compensation 
for conversion is to be determined with reference to 
the date of conversion. 1927 Lah 403 and 1943 Nag 
162; Rel. on. ILR (1961) 3 Assam 279 : AIR 1952 
Assam 141 (Pt G) (Pr 32) (DB). 

“—Conversion — Damages — Contract of sale — 
Buyer not paying price but obtained goods by fraud 
and converting them — Measure of damages. 

Where the buyer in a contract of sale obtained 
d . e J lv0 7 °Y, he gooda not by paying the price as pro. 

but by practising fraud upon 

Held, that damages in such a case should normally 
be the value of the property as on the date of con¬ 
version but as in the instant case the buyers must be 

h j ve knowl , €d g e the contract under 

^ t the n*°K° ds Were sold t0 lhem th0 y were answer- 
able for all the consequences reasonably flowing from 

their act. They were therefore liable for damages 

the price of the goods under the contract, irresoec- 

ive of the market value of the goods on the date 5 

the conversion. 1963 Ker L J 638 i 1963 Ker T T Vi 

(PrVoHDB?. KM 723,AIR 1964 KW 135 UM> (Ft “> 

^°“ m V . e de llePs^leT SSSSSSL" g?" 

~ Effec , t'S f V '“ lue vii g00ds ~ Fig ^ M ^ bill of 

l shou !i? 

dence Act (1872), S. 115). 1 h ’ 29) “ 


marlroH Wru 1 1 » wiisignmeni 

BWStWtt.TrttSTS; 
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the conversion and not its value at an earlier or later 
date. It is wrong to sav that the figures in the bill of 
entry constitute an estoppel against the plaintiff for, 
there is no question of the defendant’s altering his 
position on the faith of the representations contained 
in the bill of entry. The values as per the invoices 
should therefore be accepted for calculating damages 
awardable to the plaintiff for the conversion of his 
goods where the plaintiff’s case is that the price of 
the goods given in the bill of entry was only for the 
purpose of assessing customs duty and that the cor¬ 
rect price was shown in the invoices. 1957 Ker L-T 
HOG : ILF (1953) Kerala 268 i 1957 Ker L J 1098 j 
AIR 195S Ker 47 (50) (Pt E) (Pr 9) (DB). 

-Conversion — Remedies of bailor — Defence 

open to bailee — Measure of damages — Cause of 
action. 

A bailor in the event of non-delivery of the goods 
by the bailee, on a demand made by him in that 
behalf, is entitled at his election to sue the bailee 
either for wrongful conversion of the goods or the 
wrongful detention thereof and if the baHor pursues 
hie remedy for wrongful conversion of the goods 
instead of wrongful detention thereof, it is no answer 
for the bailee to say that he was guilty of wrongful 
detention of the goods at an earlier date which fact 
of detention of the goods the plaintiff knew or ought 
to have known at or about that time and is, therefore, 
not liable to the plaintiff for wrongful conversion 
thereof. It is the option of the plaintiff to pursue 
either remedy against the bailee. 

In general, the measure of damages is the value of 
the thing, credit beiDg given te the defendant for the 
return ot the goods converted or of their equivalent. 
Damages to be awarded in a case af conversion should 
be the damages when the conversion took place. 

Conversion does not deprive the plaintiff of his 
title to the goods. Therefore, he may get judgment 
either (i) for the goods or their value; or (ii) for the 
value of the goods or for damages for their conver¬ 
sion. But, whichever of these two judgments he 
obtains his title to the goods is not (in the absence of 
special circumstances) affected, he may exercise all 
his rights as owner until the judgment is fully 
satisfied. 

The cause of action may be based on trover and 
detinue simultaneously. Where all the ingredients 
that are necessary to spell out a cause of action on 
anyone of these two bases are present in the case by 
the mere use of the word ‘Price’ in the notice and the 
demand for price in the suit the real cause of action 
cannot be made obscure. 1962 M P L J 1163 : 1963 
Tab L J 244 : ILF (1962) Madh Pra 404 j AIR 1963 
Madh Pra 89 (94, 95) (Pt D) (Prs 19, 22, 23,24) 

(DB). 

-Damages — Earth dug up by wrong-doer from 

plaintiff’s land converted into bricks—Assessment of 

damages. 

Where a wrong-doer converts the earth dug up 
from the land of the plaintiff into bricks, then in 
addition to the expenses incurred by the plaintiff in 
manuring the plots dug out and for levelling up the 
pits created in the process of digging of the earth and 
the value of the crops that he would have been able 
to realise out of the lands in question and the value 
of the site prejudicially affected by digging of the pits, 
the plaintiff will be entitled to the value of the bricks. 
The value of the bricks is to be arrived at after de¬ 
ducting the making charges incurred by the defen¬ 
dant it be has acted without fraud or negligence and 
quite fairly and honestly. ILR (1941) 1 Cal 28o, Ret. 
64 Mad L W 858 : 1951-2 Mad L J 419 : AIR l9o2 
Mad 597 (598) (Pr 4). 


-Conversion — Damages — Refusal to take deli¬ 
very offered late - Right to claim damages for total 

lOSS a 

It is not open to the owner of goods to refuse to 
take delivery of gaods offered to him, even though 
such delivery may have been offered late and after 

the goods had deteriorated and then claim damages 

as if there was a total loss. In such a case the owner 
can get only nominal damages. 1951 Nag L 1450 i 
ILR (1951) Nag 545 : AIR 1951 Nag 245 (247) (Pt B) 
(Pr 11). 

-Detinue and conversion — Suit for damages for 

conversion — Offer of specific restitution—Plaintiff 
if can refuse. 

Any interference with a chattel in manner incon¬ 
sistent with the right of a person entitled to it accom. 
panied by a denial of title of that person amounts to 
conversion. Therefore, where the plaintiff sues for 
the value of materials removed and not for specific 
restitution the action is one for damages for conver¬ 
sion and not an action in detinue. But where the de¬ 
fendant offers to restore the property and there is no 
case of deterioration in value of the goods since the 
date of the wrong the plaintiff cannot insist on 
damages refusing specific restitution. 1951 Nag L J 
44 i ILR (1950) Nag 453 : AIR 1950 Nag 246 (248) 
(Pt D) (Prs 10, 11) (DB). 

-Conversion — Damages. 

In the case of wrongful conversion of goods of 
ordinary merchandise by the agent where the princi¬ 
pal can re purchase goods alter getting information 
of conversion the latter is entitled to claim the 
market rate of the goods on the day on which he 
came to'know of the conversion^,the market rateon 
the subsequent date, the option to claim the particular 
rate being with mim. AIR 1953 Sau 126 (127) 
(Prs 3-5)E(DB). 

6 (B). Liability. 

-Earth from plaintiff’s land removed and placed 

on railway line — Demand for return of earth not 
made — Probability of independent contractor for 
supply of earth having been employed — Railway 
authorities are liable in conversion for value of earth 
-Sale of Goods Act (1930), S. 27 - Limitation Act 
(1908), Art 43. 

If in a given case, there is evidence that the defen¬ 
dant has dealt with goods in a manner adverse to the 
plaintiff and inconsistent with his right to the use 
and possession of them, such dealing with the goods, 
amounts to conversion, notwithstanding the fact that 
no demand for the return of the goods was made. 
1924 Mad 438, Rel. on. 

Where a large quantity of earth from land belong¬ 
ing to the plaintiff was removed and placed on the 
railway track under construction. 

Held, that the Union of India was liable in conver¬ 
sion for the value of the earth belonging to the plain¬ 
tiff, even if the latter had made no demand tor tne 
return of the earth. ILR (1951) 3 Asian 279: AI B 
1952 Assam 141 (146) (Pt E) (Prs 23 to 30) (DB). 

-Conversion—Hire purchase agreement — Assign¬ 
ment of right to use goods-Assignee becomes rustee 
and is bound to protect goods “Assignee allow ng 
owner to wrongfully seize goods and P u £ c b a j'°8 
them himself — Assignee is liable for loss suffered by- 
hirer. See Contract—Hire-purchase Agreement. AIK 

1965 Mad 257 (DB). 

6 (C). Conversion and detention. 

0 -Conversion and detention—Actions for—Scope 

of and distinction—Reliefs awardable. 

A conversion is an act of wilful interference, with¬ 
out lawful justification with any chattel in a manner 


T 


TORTS — 6. Conversion — 

inconsistent with the right of another, whereby that 
other is deprived of the use and possession of it. 
Every person is guilty of a conversion, who without 
lawful justification, deprives a person of his goods by 
delivering them to some one else so as to charge the 
possession. The action of detention is based upon a 
wrongful detention of the plaintiff’s chattel by the 
defendant, evidenced by a refusal to deliver it upon 
demand and the redress claimed is not damages for 
the wrong but the return of the chattel or its value. 
Action for wrongful conversion and action for wrong¬ 
ful detention are otherwise known as action in trover 
and action in detinue. Judgment for the petitioner 
in trover is for recovery of damages for the conver¬ 
sion : Judgment for the petitioner in detinue is for 
delivery of the chattel or payment of its value and 
damages for detention. Dhian Singh Shobha Singh v. 
Union of India, 36 Mys L J 256 : 1958 Mad W N 
(SC) 40 : (1958) S C J 363 : (1958) 1 Mad L J (SC) 
93 ; (1958) 1 Andh W R (SC) 93 : 1958 S C A 307 : 
1958 S CR 781: A I R 1958 S C 274 (278) (Pt A) 
(Prs 15,16, 18). 
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#—^Conversion and detention—Remedies—Option 
of plaintiff — Action for wrongful detention against 
bailee—Plea of in defence. 

A bailor in the event of the non-delivery of the 
goods by the bailed, on a demand made by him in 
that behalf, is entitled, at his election, to sue the 
bailee either for wrongful conversion of the goods or 
the wrongful detention thereof and if the bailor pur¬ 
sues his remedy against the bailee for wrongful deten¬ 
tion of the goods it would be no answer for the 
bailee to say that he was guilty of wrongful conver¬ 
sion of the goods at an earlier date which fact of 
conversion of the goods the plaintiff knew or ought 
to have known at or about that time and is therefore 
not liable to the plaintiff for wrongful detention 
thereof. It is the option of the plaintiff to pursue 
either remedy against the bailee just as it suits him 

r ®8 ard t0 a11 L lhe , circumstances of the case 
and the bailee cannot be heard to say anything to the 
contrary for the simple reason that he cannot take 

SRSF °f hlS own ^ rong and canQOt ask 

fi m ™ which “ a y be beneficial 

ii*DO bu J J63 i 36 Mys L J 256 : 1958 Mad W N 
S3(19? s > 1MLJ (SC) 93,11958)l Andh W B 
19oS S C A 307 t 1958 S C R 781 • A I R 
19 d 8 S C 274 (280) (Pt B) (Prs 24, 25). * 1 R 

and , d , e t e nUon-Measure of damages 
Value at the date of judgment allowed. 

The position in law in regard to the measure of 

frnTSSL ,n 5 n .u Ct f 0n f - or wror, g ful conversion is far 
fen l Dd be la w in regard to the same cannot 
be said to be perfectly well settled. It is, however 

mrasu C re ea Sf th dIm a c Cti ° nS for I wr ? Dgf ? 1 detention the 
measure ot damages can only be the value of tho 

1KB 374 Rd iT ft* verdict t or Judgment. (1940) 

sion, the tort is complete the moment t^e goods are 

tT^ n £ U L ly i C °f V ?? ed by the defendant and g no ones! 

V°" ar se in tb ? se cases of anv continuing wSm 
I n a case of wrongful detention, however, the cause 

gSIiSSSSFSFS: 
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(C) Conversion and detention 

alternative the value thereof which can only be as¬ 
certained as on the date of the verdict or judgment in- 
favour of the plaintiff. Dhian Singh Sobha Singh v. 
Union of India, 36 Mys L J 256 : 1958 Mad W N- 
(SC) 40 s 1958 S C J 363 i (1958) 1 M L J (SC) 93 » 
(1958) l Andh W F (SC) 93 t 1958 S C A 307 : 1957 
S C R 781: A I R 1958 S C 274 (286, 287) (Pt D) 
(Prs 50, 52). 

•Conversion — Detention when becomes conver- 


sron. 


on. 

To be an act of wilful interference, without lawful 1 
justification, with any chattel in a manner inconsis¬ 
tent with the right of another, whereby that other is 
deprived of the use and possession of it. Detention 
of a chattel amounts to conversion when it is adverse 
to the owner or other person entitled to possession, 
i.e., the defendant has an intention to keep the thing: 
in defiance of the plaintiff. Merely, to be in posses¬ 
sion of a chattel without title is not conversion cor is- 
it a tort of any kind. If a bailee merely holds over 
after the end of the period of bailment, he may be 
liable for a breach of contract but is not guilty of 
conversion or of any other tort. The usual method 
of proving that the detention is adverse is to show 
that the plaintiff demanded the delivery of the chattel 1 
and the defendant refused or neglected to comply, 
with the demand. 1939 All W R (HC) 18. 

Conversion — Conversion by detention—Essence 
of — Cause of action. 

A plaintiff’s anterior possession is not an essential 
element of conversion. It is enough if the defendant 
came by possession of the plaintiffs goods by trespass 
as against plaintiff or even otherwise and then detain¬ 
ed it against the plaintiff’s will. If the failure to 
deliver was not justified, the defendant is not allowed 
l 0 be had not converted the goods. 1957 Ker 
L T 1100 i 1957 Ker L J 1098 : ILR (1958) Ker 268 
AIR 1958 Ker 47 (48) (Ft B) (Pr 6) (DB) 

—Detinue or trover- Relief cannot be denied even • 
f wrong complained of does not fall within any of 
the recognised forms of action — Suit by wife for 
return of articlesPlaint not alleging entrustment 

nnf S h« t ng / h » at i hey ‘ r . en ? ained ’ with husband should; 

SardpH "W In li T? e - Husband must be re¬ 
garded as bailee, as delivery is to be inferred from 

articles ‘'remaining” with him - Action 7s one in 

i&VhtTdb ,. 68 ^ Civilp - c - (1908> ' s - 9 - 

“—Detinue — Value of property. 

of d. c S{ - 

Code (1860), S. 403, Expin.2). h * 71) -< PeDa1 ' 

facts of the^as^Seotiou 7i h req U °° “P.g 11 ™ 1 *’ 0 ‘ofce 

animus possidendi which;, had n °- 

possession in law. Mem rnrnL r S qU1 i! 3dto amount to 
or lying down of the timbenfin ?L P ? yS existe0 ce 
did not amount to possession H in ^tioa 
Uw. (iii) that the 
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tion after the noticei could be deemed or treated res 
derelicto, in any event, after January 15, 1947, i.e., 
after the expiry of notice period, (iv) that the defen¬ 
dant was in no way liable to the plaintiff in respect 
of his timber lying on the lands. There was no 
evidence of any assertion on the part of the defendant 
of any property in the timber or dealing with the 
timber as its own. Far from it they repeatedly re¬ 
quested the merchants concerned to remove the 
timber from the area in question. Hence the defen¬ 
dant was not liable either for conversion or detinue, 
(1875) 7 II L 757 and (1855) 24 L J C P 198, Dist; 
(1913) 29 T L R 386 and (1845) Q B 709 and (1920) 1 
K B 723, Rel.on. ILR (1959) Cut 32 : AIR 1959 
Orissa 103 (104 to 107) (Prs S, 12, 14) (DB). 

7. Damages. 

See Notes 3, 0. 9, 10, 18, 24 for 
damages forjspecific wrongs. 

(A) Exemplary. 

(B) Future damages. 

(C) Special and General. 

(D) Measure. 

(E) Remoteness. 

7. Damages. 

See Notes 3, 6. 9, 10, 18, 24 for 
damages for specific wrongs. 

-Damages — As result of report by defendant, 

’Sand in ctfltivatory possession of plaintiff, attached 
under S. 145, Criminal P. C. — Proceeding termi¬ 
nating in favour of plaintiff — Suit for damages — 
{Criminal P. C. (1898), S. 146). 

As a result of the report by the defendant that 
-there was a danger of breach of the peace, proceed¬ 
ing? under S. 145 were taken and the land in cultiva- 
tory possession of the plaintiff was attached. Owing 
to the order of attachment the plaintiff could not 
cultivate the land. The proceedings under S. 145 
ultimately terminated in favour of the plaintiff. The 
plaintiff brought a suit for damages for the loss sus¬ 
tained by him. 

Held, that the loss suffered by the plaintiff though 
might be attributable to the order passed by the 
'Magistrate yet it could not be said to be the result of 
the report made by the defendant which was follow 
ed by the proceedings under S. 145. The plaintiff was 
therefore not entitled to the damages from the defen¬ 
dant 3 Ind Cas 12 (Cal) and 0 Mad 420, Rel. on. 
1955 All W R (HC) 709 » 1956 All L J 42 : AIR 1956 

All 119 (120) (Pr 4). 

--Interest by way of damages. 

Interest by way of damages or compensation could 
only be awarded when the principal or corpus is 
withheld and usually follows a decree for the latter. 
It is to be calculated upto the date when such princi¬ 
pal or corpus in delivered. Even on the analogy of 
mesne profits, which is the nearest parallel, it can 
onlv be granted at the time when the claim for the 
nrincipal sum or corpus is adjudicated upon. ILR 
( 1952 )Mys 176 : AIR 1952 Mys 90 (92) (Pt B) (Prs 8, 

^5?ainages— Death of person in motor car accident 
— r.rant of damages by way of solatium not permis- 
MblS I960 Baj L W 284 : ILR (I960) 10 Raj 705 , 
AIR 1960 Baj 224 (235) (Pt I) (Pr 33) (DB). 

7 (A). Exemplary. 

^Damages — Exemplary damages. 

Minor of 16 years of age slapping the plaintiff on 
hW face in the presence of several persons in his own 
shop - Defendant committing assault in outrageous 
mam er and in utt r disregard of his right - Though 
act of defendant did not result in much physical 
injury it was certainly an insult to his dignity—Held, 


that exemplary damages of Rs. 1,000 awarded to plain¬ 
tiff were proper and not at all excessive. Madh BLR 
1955 Civ 23L : ILR (1955) Madh B 355 : Madh B L J 
1955 H C R 1140 : AIR 1956 Madh B 84 (86) (Pt B) 
(Prs 5, 6). 

7 (B). Future damages. 

-Damages — Future damages — When can be 

granted. 

There is no impediment in granting future damages 
in a case where I he damages result from a single 
cause of action and the cause of action continues 
even after the filing of the suit. 1964 Ker L J 364 : 

1964 KerLT 150 : AIR 1965 Ker 147 (148) (Pt B) 

(Pr 5). ' 

7 (C) Special and general. 

-—-Damages—Measure of — Road accident by lorry 
driver by defendant, knocking down plaintiff, a lad 
of six years, trying to cross road—Driver of lorry 
found negligent and liable — General and special 
damages — Measure of — No specific pleadiog is 
necessary for general damages. Civil P. C. (1908), 
O. 6, R. 2, O. 7, R. 7. 

Damages for personal injury are assessed under 
two distinct heads. First, there is what is referred to 
as special damage which has to be specially pleaded 
and proved. This consists of out of pocket expenses 
and loss of earnings incurred down to the date of 
trial, and is generally capable of substantially exact 
calculation. Secondly, there is general damage which 
the law implies and is not specially pleaded. This 
includes compensation for pain and suffering and the 
like and, if the injuries suffered are such as to lead to 
continuing or permanent: disability, compensation for 
loss of earning power in the future. 1950 A C 185 
and 1901 A C 545, Rel. on. 

Damages under the head of medical expenses may, 
cover both past and prospective expenses and include 
not only the cost of medical treatment and atten¬ 
dance but also such matters "as increased living ex¬ 
penses, if, e.g., the plaintiff has to live in a special 
institution because of his injuries, transport costs to 
and from hospital and charges of nursing attendance. 

Expenses incurred on medicine mixture given to 
the mother of the injured lad (the plaintiff) who was 
in attendance on the boy at the Nursing Home, can 
be awarded as special damages to the plaintiff. (1900) 
2 Q B 430, Rel. on. 

General damages represents pecuniary reparation 
or solatium to the plaintiff for the injuries sustained 
by him. In practice, a mere general allegation that 
the plaintiff has suffered damage or injury or a mere 
statement of facts about the accident with a prayer 
for award of damages is sufficient. Even in valuing 
the claim, it is open to the plaintiff to put an estimate 
of the general damages paying Court-fee thereon ana 
offering to pay before decree is passed additional 
Court-Fee on the fixation of damages due to him. 
(1907) 17 Mad L J 025, Rel. on. The relief of general 
damages must necessarily be more imperative in a 
case of collision causing personal injuries with con¬ 
comitant pain and suffering-physical and/or mental. 

1965 Ker L T 1172 . 1965 Ker L J 1112 « ILRJIW 
1 Ker 226 : AIR 1966 Ker 172 (178) (Pt C) (Prs 11, 

13, 15). 

-The matters that should be taken into account in 

the assessment of general damages f are, (l) paj“ ® 
suffering endured, past, present and future, (2) i^con¬ 
venience and loss of enjoyment of s ?. S t L. ?l?’ a Sd a 
present and future and injury to health, (3) 
shortened expectation of life. The damages mu g 

the plaintiff a reasonable compensation for the m 

juries sustained and the suffering entailed. Madh B J 
1955 H C R 1479 , Madh B L H 1955i Civ 489 ILK 
(1955) Madb-Bha 306 i AIR 19o5 Madh B 214 (22 J 
(Pt C) (Pr 14) (DB). 
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—Damages—Plaintiff failing to make out special 
damages—Bight to claim damages in general way. 

Where the goods of the plaintiff are wrongfully 
attached and formally made over to the custody of 
the sureties under a surety bond and the defendant 
has not even made out that the attachment was 
affected bona fide, the plaintiff is entitled to claim 
damages in a general way, even if he fails to make 
out the special damages he has sought to recover. In 
fact the need for granting nominal damages arises 
only where the party has failed to make out any 
grounds for the award of special damages. Case law 
discussed. ILR (1952) Mys 176 : AIR 1952 Mys 90 
(94) (Pt F) (Pr 16) (DB). 

-False imprisonment — Damages — General and 

special damages — Pleading and proof—(C. P. Code 
(1908), O. 7, R. 7). 

In a suit for damage's for false imprisonment the 
plaintiff Deed not specially plead and prove general 
damage though it is necessary for him to plead and 
prove special damage. In the case of the former, the 
principle which is generally applied is one of resti¬ 
tutio in iptegrum while in the case of the latter the 
■quantum is assessed on the principle of fair compen¬ 
sation. AIR 1959 Pat 490 (499) (Pt F) (Pr 17). 

-Damages — General damages — Claim for—No 

separate averment or proof necessary — Special 
damages—Specific averment is necessary. 

Where the plaintiff claims (general damages, it is 
not necessary for him to prove such damages speci¬ 
fically. The reason is that general damages are consi¬ 
dered at law to be pecuniary reparation for the 
■damage which is presumed to follow the injury, and 
therefore which is not required to be separately 
averred or proved. On the other hand, special 
damages are the ^pecuniary equivalent of the loss 
actually sustained such as medical expenses incurred 
by reason of bodily harm or loss of business due to 
Wr u n f U confinement. The plaintiff can recover 
«uch damages only if he specifically avers and claims 

,nE A 2 5 ? RaI 257 * Rel - on - ILR ( l962 > 12 R ai 

4Pt 2 DMPr 26) J L W 77 : AIR 1962 Ra * 127 ( 133 J 

•—Damages — Special damages — Bodily injury — 
Medical expenses. 

., An ? SU “ f0 . r damages, for bodily injury suffered by 
me plaintiff in a motor accident in calculating the 

ISPS? 8 ? Sp -, Dt °Y er me dical treatment by the plaiD- 
tiff the fact that the doctor who treated the plaintiff 

c an ? fees from the Plaintiff would not 
entitle the defendant to ;.take advantage of it, because 

nlaTn r Hff g ' doer k CaDD L t J clail ? any benefi t that the 

705!A1B 1960 «•< 

DflnwJ« a / ejpe c * a J damages — Personal injury- 
tiVeT/raing* Pa * D 3nd suffering loss of prospec. 

JS&S* Justified in granting damages 

IaVo physical and mental pain and suffering and 

Mad 3fl9 3r fiSfo^ n i a SS°j n t °r f the in * ur y* AIR 1959 
■for ,^ a(A ^ ^ 27 ,®’ R ^‘ on * Damages 

su f e . rin g cannot be measured by any 

a f d li “ scarcely intended to be a full 
miUT > Y - • sustained< The Principle 
this ®„p?et * integrum 1S an unattainable ideal in 

4hl I Dlaintiff fa « tS » t ! ia L by re ? S0 P of the in l ury which 

tionof hfo ES u tf’ and the Permanent depriva- 

serious vinf t b ’ th ? r P L was no doubt that it must 
interfere with his earning capacity. In the 

fJSSS lt ^ (ces compensation of Rs. 15.000 for loss of 

earning was not quite speculative, but was based 

[Vol. 14.] Fn.D. 13. 


upon the background of his pecuniary status and his 
prospective earning in future. 1960 Raj L W 284 i 
ILR (1960) 10 Raj 705 : AIR 1960 Raj 224 (229, 230) 
(Pt E) (Prs 21 to 23) (DB). 

—Damages. 

Damages are of two kinds; general and special, 
while special damages are required to be specifically 
pleaded and proved, general damages are not. General 
damages are damages which the law presumes to 
flow from and, as it were, be tbe natural and probable 
consequence of, tbe defendant’s act. Therefore 
general damages need not be pleaded specifically nor 
need any evidence be produced to prove them as such. 
1059 Raj L W 222 : ILR (1959) 9 Raj 498: AIR 1959 
Raj 169 (175)i(Pt E) (Pr 29). 

—General damages—Proof-(C. P. Code (1908), 
O. 7, R. 7—Evidence Act (1872), Ss. 101 to 104), 

The legal principle is well established that general 
damages are not required to be proved specifically 
ILR (1958) 8 Raj 681, 1959 Raj L W 247: AIR 1958 
Raj 257 (258) (Pt A) (Pr 5). 

-Damages—Special and general damages—Distinc¬ 
tion pointed out. AIR 1955 NUC (Raj) 291 (DB). 

7 (D). Measure. 

•-Measure of damages—In absence of any special 

circumstances, the measure of damages cannot be the 
amount of loss ultimately sustained by the repre¬ 
sentee—It can only be for difference between price 
which he paid and the price which he would have 
received if he had resold the shares in the market 
forthwith after purchase provided there was a fair 
market there—Ordinarily market rate of shares on date 
when fraud was practised would represent their real 
price in absence of any circumstance. See Contract 

Act (1872), S. 73. AIR 1953 S C 235. 

—Damages Injury —- Suit for compensation for 
personal injury-Court should consider nature of 

Injury as well as status of plaintiff in assessing 
compensation. 5 

In assessing compensation for personal injury to 
the plaintiff, the Court has to consider not merelv 
the nature of injury but also the status of the plain- 
titts. D a person gives a respectable person a slap in 
broad day light in the market place and afterwards 
pleads that damages should be nominal because a slap 
is a tnvai matter, the Court is entitled to consider he 
22* class of , tbe plaintiff before deciding 

smm?, »r •« 

ment and Damage certificate by Railway InsoS 
marked without prejudice-How far admissiM* 

(iV9oTs° 72(pi e r g ;oA 0f C0 H tainty * t See Ral 'ways Ac? 
Cal 636 tP to Amendment of 1901 ). AIR* 1905 

a~oun? ofdeaTh t dama * es 

defendant—Principles °* 

ges are well settled-Their application to 

Of India. Art. 133.UHcV^1984 k?m &T*" 1 

«• fS/tmpenSa 0 on1y m oTe t e ?!? in “ 

and which h$ may 
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Bha 306 : Madh B L J 1955 H C R 1479 : Madh BLR 
1955 Civ 439 : A I R 1955 Madh B 214 (221) (Pt D) 
(Pr 16) (DB). 

-Damages — Battery and slander — Principles— 

Plaintiff, an ex-convict—He has to be protected 
against batterry and slander — Measure of damages 
explained. AIR 1955 N U;C (Madh B) 2988. 

-Damages—Loss of earning due to loss of one leg 

in motor accident—Fifty per cent of normal earning 
is proper measure — Workmen’s Compensation Act 
(1923), Sch. 1. 

Under Sch. 1 to the Workmen’s Compensation Act, 
the loss of earning capacity on account of loss of leg 
below the knee is stated to be fifty per cent of the 
normal earning capacity, This is a fair measure of 
damages for loss of earning due to the loss of one leg 
caused in a motor accident due to the defendants' 
negligence. 1962 M P L J 657 i 1962 Jab L J 852 i 
1LR (1963) M P 270. 

-Damages—Injury to person —Assessment. 

The principle on which damages were awarded in 
tort was to compensate the person wronged, so far as 
money could compensate for the wrongful act of the 
defendant and for all its direct and natural conse¬ 
quences. If the tort is in relation to property, assess¬ 
ment of damage is comparatively easy because the 
damages then are measured by the actual pecuniary 
loss suffered but when injury was to a person or his 
reputation damages were difficult to assess because it 
is not possible to assess in money value the pain and 
suffering of a person or the effect of damages to 
reputation. Where the tort was accompanied by 
malicious intent, such malice might be taken into 
consideration in assessing damages. 1960 M P L J 
(Notes) 184. 

-Damages—Assessment—Principle of. 

Damages in cases of tort, are allowed to compen¬ 
sation and not by way of restoration or restitution. 
Applyingathis principle to the case of bodily injury, 
the plaintiff would be entitled only ito compensation 
for the loss of future employment and not an amount 
on the basis of an absolute mathematical calculation 
without taking into consideration the probable 
fluctuations in life. 1957 M P C 393 : 1957 Jab L J 
765 : 1957 M P L J 585 : I L R (1957) Madh Pra 43 s 
AIR 1957 Madh Pra 159 (161) (Pt B) (Pr 13) (DB). 

-Damages—Loss caused by wrongful act—Measure 

of damages. 

The measure of damages is the loss of the value of 
the property caused by the wrongful acts of the 
tort-feasor. 1957 M P C 343: 1957 MPLJ 418 j 
1957 Jab L J 722. 

— Damages—Mode of assessment—Loss of expecta¬ 
tion of life of deceased—factors to be taken into 
account stated, See Fatal Accidents Act (1855), S. 1-A. 
AIR 1962 Mad 309. 

--Nervous shock—Measure of damages. 

The nervous complexes of persons are different 
and so are their reactions to violent -hock and even 
to physical injury. The measure of damages in a case 
of this kind is by no means easy to assess. 1951-2 
Mad L J 471 i AIR 1951 Mad 1056 (1059) (Pt E) 
(Pr 14). 

-Damages — Physical injury due to motor acci¬ 
dent — Damages on heads of pain, loss of amenities 
and future earnings—Principles. 

Held, that in a claim for damages for personal 
injury, when caused by negligence the damages apart 
from special damages, will be given for the physical 
injury itself and, in case of loss of limb, disfigure¬ 
ment or disablement, for its effect upon the physical 
capacity of the injured person to enjoy life, as well as 


for his bodily pain and suffering or for shock or 
injury to health. Such damages cannot be a perfect 
compensation but must be arrived at by a reasonable 
consideration of all the heads of damages in respect 
of which the plaintiff is entitled to compensation 
and of his circumstances making allowances for the 
ordinary accidents and chances of life. In addition 
to such general damages special damages may be 
recovered for pecuniary loss subject to remoteness 
and mitigation sustained whether it be for expenses 
properly incurred in medical attendance, or for any 
other loss or injury actually suffered which follows 
in the ordinary course of things from the tort. The 
heads of compensation may differ from case to case. 

Damages on the head of 'medical expenses’claim¬ 
ed by the plaintiff not being challenged, could be 
awarded. 

The award of damages on. the head of pain and 
suffering and for loss of future amenities due to 
disablement a disfigurement of the arm, by the trial 
Court is more or less in its discretion which has to 
be used judicially. In the instant case, though the- 
trial Court might have, to some extent erred on the 
side of generosity, the award of Rs. 10,000 on this 
head made by it was not either unreasonable or im¬ 
proper. 

On the head of loss of future profits and business-, 
it was not established that the business had suffered 
on account of the injury sustained by the plaintiff. 
The loss was due to the fact that many shops of 
similar type had come into existence due to the 
growth of the town. But since the injury imposed 
on the plaintiff a general permanent handicap in his 
life it must be compensated. It could not be ignored 
that there are several contingencies in life which 
might arise which would affect the earning of the 
injured person. Though therefore, this loss had to be 
compensated, yet it must be done having regard to- 
the various chances of life and other imponderable 
events and having regard to the fact of getting the 
money now' in the one lump sum. It could not also 
be forgotten that the damages awarded in actions for 
torts are compensatory and not punitive. (Rs. 15,000 
were awarded as proper compensation). (1879) 5 CPD 
280, Rel. on. 1963 M>s L J (Supp) 159 : AIR 1963 
Mys 161 (164, 106, 167) (Pt B) (Prs 20, 25, 42, 44, 
55, 56) (DB). 


-Damages—Personal injury—Assessment of dama¬ 
ges—Principles—Compensation for pain and suffer- 
ng undergone as well as impairment of health and 
•educed capacity to work—Award of special dama* 
jes for treatment. 

In an action for damages for personal injuries 
caused to the plaintiff in an accident the plaintiff is 
entitled to be compensated for the pain and suffering 
undergone by him as a result of the accident as also 
in respect of the general impairment of his health, it 
[here has been any such impairment, and reduced 
capacity for work, if there has been lowering of his 
endurance or stamina in that regard, besides the 
special damages awardable to him for the expenses 
which he had to incur for his treatment during tho 
period, he was an in-patient in the hospital. In sucn 
a case the assessment of compensation should neces¬ 
sarily be a matter to some extent of conjecture. 
1930 A C 113, (1953) 1 All E R 314, Rel. on 
38 Mys L J 323: ILR (1960) Mys 130:: AIR.i960 
Mvs 222 (225, 226) (Pt B) (Prs 16, 19, 20, 24, 2o) 
IDB). 

-Damages — Death by accident — Pecuniary loss 

suffered by dependants—Computation. 

The compensation to be awarded to the members 
of the family of a person injuriously affected byan 
accident must be proportioned to the loss resulting 
to the plaintiffs from the death of that person which 
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means the loss> of the pecuniary benefit to them 
according to reasonable expectations. This assess¬ 
ment of the compensation must undoubtedly be based 
on reasonable future probabilities. It is not the com¬ 
pensation which is in the nature of and which some¬ 
times is described as sentimental damage caused by 
bereavement, pain or suffering, an action in such 
cases being an action which is purely compensatory 
in nature. 

When the deceased met his death by the accident 
he was 52 years old drawing a salary of Rs. 140 per 
month. The District Judge, while awarding com¬ 
pensation to the plaintiffs, the dependants of the 
deceased for the pecuniary loss suffered by them, 
took into account only the monthly salary of the 
deceased and capitalised the same by applying three 
years rule : 

Held, that the three years rule was utterly inade¬ 
quate. He should also have capitalised the pension. 
37 MvsLJ 718: ILR (1958) Mys 759 : AIR i960 
Mys 105 (110, 111) (Pt C) (Prs 29 to 32) (DB). 

-Determination of Court’s duty — Plaintiff claim¬ 
ing damages for cutting 1,500 trees and deposing so 
—Court relying on indirect testimony by fixing rate 
in relation to number of trees and awarding damages 
for 3,000 trees—The mode of determining damages is 
unsatisfactory. (’51) 1951 Nag L J (Notes) 199. 

—Damages—Live trees cut—Measure of damages. 

The price of a living tree is always more than its 
price after it is cut. If a tort-feasor, after cutting a 
live tree, leases it to the charge of the owner, then 
alone he can urge that he is liable only for the 
difference between the price of the standing tree 
and that of the cut tree. If he cuts a tree without 
authority and does not specically leave it to the 
custody of the owner, he is liable to reimburse the 
owner for the loss of the whole tree and he cannot 
claim any concession on the ground that the owner 
does not prove that he has misappropriated the dead 

(PtD?(P?6) (DB) 392 * AIR 1961 ° riSSa 124 (128) 

-Damages-Computation of—Death of husband in 

car accident which was driven negligently and rashly 
by defendant-Expectancy of life-Deceased at time 
of death 42 years old — For arriving at a fair period 
tor computing damages to the widow, the conclusion 
ot Court that deceased would have lived for 15 years 
moie, held was not shown to be erroneous, so as to 

<403HPt 'c! UhMMDBr" 1, "" 1961 Puni 400 

?°. mpu t ation of-Death due to rash 
and negligent driving of motor car-Loss of expected 

vancv 1 F®tSf An ?j Dtr ' b ? ti0I \ o by employer - Rele¬ 
vancy— batal Accidents Act (1855), S. 1-A. 

Where the deceased is killed in an accident caused 

defandSJnM? 1 V 'negligently and rashly by the 
\ *1 S l TUe l , hat dama £ es are awardable only 

PW-tA (Widow and minor 
loss^but 3L the de f ea ^ ed) have suffered pecuniary 

exoectaL J legltim ? tel y include reasonable 

nSntJff f P. ec V nia ry benefit in the future. The 
plainhffs are not in law, debarred from getting pecu- 

Pavableln^i mVq™ P u 0 V i dent Fund that w °" ld be 

would ha Ap Ji i 972, tbedate 0D which the deceased 
at the K di , ed natura IJy when the children were 
fjTh ? o ° f tbe accident only 7 and 11 years of 

Dutinp »h« am ° Unt Bas to be deluded while; com- 

405)°(Pt D) 1901 P,mi 400 

b^ws a h na fl n!?“‘ C0 r 1 E> ulat «on-Death in car accident 

nectedLo d J&W* Living-Deduction for ex- 
pected amount of maintenance of deceased. 

causedbv t ra!h deC i ased „ met h ! s death ln an accident 
caused by rash and negligent driving of a motor car 


by the defendant, from compensation to be paid to 
widow and children of deceased, calculated upon the 
basis of what the deceased would have earned had 
he lived, the amount which would have been re¬ 
quired or expended for the personal and living 
expanses by the deceased has to be deducted; in other 
words, the estimated amount of his maintenance, has 
necessarily to be deducted. 

In fixing the amount, 'the possibility of addition to 
the number of family members, had ■ the deceased 
lived longer, has to be taken into account and the 
plaintiff’s pecuniary loss has to be proportionately 
reduced. AIR 1961 Punj 400 (405) (Pt E) (Pr 27) 
(DB). 

-Damages — Quantum — Determination by trial 

Court — Appellate Court will not interfere uidess in 
determining the amount the trial Court has failed to 
notice aay principle on which it is to be fixed. 62 
Punj L R 571 s AIR I960 Punj 490 (492) (Pt Cl 
(Prl2)’(DB). ' 1 

-Damages—Assessment of. 

Where damage to the attaching creditor has re¬ 
sulted on account of the wrongful acts of the 
sarpurdar a mere uncertainty as to the amount of 
damages and the difficulty in quantifying damage in 
terms of money cannot preclude the right of reco¬ 
very. This is certainly true, where from the nature of 
the case, the amount of damage is not capable of 
exact and accurate proof. Even where the tort is of 
such a nature so as to preclude the determination of 
the amount of damage with certainty, the Courts 
have to draw just and reasonahle inference, although 
the deduction is based only on approximation air 

1958 Punj 348 (351) (Pt C) (Pr 13 P pr0ximatl0n - AI R 

r— Da “ a ges — Quantum of - Suit for damages 
brought against Municipal Board for loss of repute 

cau . sed P lain “ff ^ illegal and mala fide order 
of attachment issued by the Board against plaintiff - 
Board being statutory local body and notan indi 
vidual and the local bodies having very limited funds 
at their disposal the sum of Rs. 500 awarded as 
damages was reduced to Rs. 200 only ILR 1 1 

ua“ftcfig n >! L w 5951 AIR 1962 
™ D ju7 g i^ 

late Court would be loth to inherewShhlf ^ 
^eti°n inthe matter. 1960 Raj L W 284 • ILrVh& 
in Ha, 705 , AIR 1900 Raj 224 (235, 

says? fc 

7 (E), Remoteness. 

Damages—Remoteness. 

is * 

apart from the question of quantum^ damages 

orwt’a’flou^mUl’near fife B* “r",* A '» 
aws prohibited the Board 1’ whe ? llle b ^ 
licenses and the licence was granted £ such 

opposition of B and A eren?« « « n s ?, lte of the 
consequence of its working i? dour r ™“l and as a 
by vibrations, the Board k nnf h |? U k S f °/ B is damaged 
which is remote. Damage to the buildfn' the da , ma 8° 
be a direct consequent 
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by the Board. 1962 All W R (HC) 64 , AIR 1901 All 
430 (431, 432) (Pt B) (Prs 2,3). 


-Damages—Remoteness — Voluntary payment — 

Wrongful detention. 

In tort a man is not answerable for damages which 
are too remote. The tort-feasor or the wrong-doer is 
liable only for the natural and probable consequences 
of his act, or, as it is usually called, the direct, im¬ 
mediate or proximate damages, resulting therefrom, 
and, although a third party intervention or the 
action of a third party does not necessarily break 
the chain.of causation and make subsequent damage 
too remote, yet when there comes, in the chain, the 
act of a person who is bound by law to decide the 
matter judicially and independenty the consequences 
of his act are too remote from the original wrong 
which gave him a chance of deciding, except in cases 
where the decision had to be made as a matter of 
course, or, where it is ex parte in the sense that the 
person sought to be affected thereby was not a party 
to the proceeding in which the decision was given 
and, possibly also, where the decision was not final 
or binding, so far as the party sought to be affected 
thereby, was concerned. These exceptions however, 
are in the nature of apparent exceptions which do 
not affect the rule. Further for a payment volun¬ 
tarily made and never demanded back, no damage 
can be claimed either for detention or otherwise. 
(1924) 2 K B 517 : (1920) A C 985 : 12 Q B 871, Rel. 
on 61 Cal W N 389 ; 99 Cal L J 185 : AIR 1957 Cal 
617 (622) (PtB) (Pr 20) (DB). 

-—Damages — Remoteness— Rule as to—Rule same 
whether damages are claimed in actions of contract 
or tort See Contract Act (1872), S. 73. AIR 1964 
Ker 135 (DB). 

8. Deceit. 

_Deceit — Action on — Essentials. 

In order to sustain an action of deceit, there must 
be proof of fraud, and nothing short of that will 
suffice. Fraud is proved when it is shown that a false 
representation has been made (1) knowingly, or (2) 
without belief in its truth, or (3) recklessly careless 
whether it be true or false. This principle, applies to 
‘actual’ fraud, a conscious misrepresentation as op¬ 
posed to constructive fraud. 1960 MPLJ 865 1 1960 
M P C 481 i 1960 Jab L J 965 i (1962) 32 Comp Cas 
830 • I L R (i960) Madh Pra 265 : AIR 1960 Madh 
Pra 323 (326) (Pt A) (Prs 6, 7) (DB). 


•Deceit — Action on — Misrepresentation—'Sup- 
pressio veri suggestio falsi’. 

A particular statement verbally accurate may be a 
false statement in effect as if the fact had been mis¬ 
stated altogether. If by a number of statements a 
person intentionally gives a false impression and in¬ 
duces a person to act upon it, it is not the less false 
although if one takes each statement by itself there 
may be a difficulty in showing that any specific state¬ 
ment is untrue. It is a case of suppressio veri sug¬ 
gestio falsi. Equally, a misrepresentation may be 
implied from a party’s conduct; if one conducts him¬ 
self in a particular way with the object of fraudu¬ 
lently inducing another to believe in the existence 
of a certain state of things contrary to the true fact 
and to act upon the basis of its existence, and damage 
results therefrom to the party misled, he who misled 
him will be just as much liable as if he had misre- 
nresented the facts in express terms. 1960 M P L J 
865 ,1960 M P C 481 : 1960 Jab L J 965 : (1982) 32 
Comp Cas 830 : ILR (1960) Madh Pra 205: AIR 1960 
Madh Pra 323 (327) (PtB) (Pr 12) (DB). 

_Deceit — Misrepresentation by person having no 

knowledge-If‘fraud . 

Where a person having no knowledge whatever on 
the subject, takes upon himself to represent a certain 


state of facts to exist, he does so at his peril; and if 
it be done either with a view to secure some benefit 
to himself he is in law guilty of a fraud, for, he takes 
upon himself to warrant his own belief of the truth 
of that which he so asserts. (1853) 13 C B 777 a „d 
(1869) 4 II L 64 and (1798) 6 T R 819, Relied on 
I960 MPLJ 865 , 1960 MFC 481 , 1960 lab LI 
965 : (1962) 32 Comp Cas 830 : I L R (I960) Madh 
Pi a 265 : A I R I960 Madh Pra 323 (327) (PtC) 
(Pr 14) (DB). V 1 1 W 


——Deceit — Action on — Vicarious liability—Agent 
of company by misrepresenting facts about the 
financial position of company and the pasition of 
shares in the market selling shares to plaintiff—Plain- 
tiff suffering great loss — Managing directors and a 
relation of his benefiting themselves by this transac¬ 
tion — It is not unreasonable to infer that the manag¬ 
ing director was primarily responsible for sending 
agent to plaintiff to dispose of unyielding and un¬ 
profitable shares held by him and his relation — 
Managing director cannot escape liability for damage 
suffered by plaintiff. 1960 M P L J 865 : i960 M P C 
481,1960 Jab L J 965 x (1962) 32 Comp Cas 830, 
ILR (1960) Madh Pra 265 : AIR 1960 Madh Pra 323 
(328) (Pt D) (Pr 17) (DB) 


-Deceit — Vicarious liability — False representa¬ 
tion by agent. 

Where an agent makes a false statement in the 
course of his employment, the principal will be liable 
under the normal rules of vicarious responsibility for 
the torts of his agent. Where an agent by making 
false representation about the position of the com¬ 
pany whose agent he is, sells some shares of the Com¬ 
pany to the plaintiff and the representations are false 
both to the knowledge of the principal, ie., the 
directors and the agent and are made during the 
agent’s course of employment, the directors and the 
agent all are liable as joint tort-feasors. (1912) A C 
710, Relied on. 1960 M P L J 805 , 1960 M P C 481 1 
1960 Jab L J 965 : (1962) 32 Comp Cas 830 1 1 L R 
(1960) Madh Pra 265 : AIR 1960 Madh Pra 323 (329) 
(Pi E) (Pr 18) (DB). 

-Deceit — False representation — Action, when 

lies. 

The tort of deceit is not complete till the false 
report is acted upon. Where a person makes false 
representation about a company and its shares and 
induces the plaintiff to buy some shares and the plain¬ 
tiff acting upon these misrepresentation and induce¬ 
ment purchases the same, which but for the misre¬ 
presentation he would not have purchased, the tort 
of deceit is complete and action for damages by the 
plaintiff against the person and the directors for 
whom he acted is maintainable. 1960 MPL J 865 : 
I960 M P C 4SI : 1960 Jab L J 965|: (1902) 32 Comp 
Cas 830: ILR (1960) Madh Pra 265 : AIR I960 Madh 
Pra 323 (329) (Pt F) (Pr 19) (DB). 


—Deceit — Remedies — Suit in tort for damages 
id not for rescission — Parties. 

Various remedies are available to a person who has 
len the victim of fraud, deceit or other unconscion- 
ile conduct. Rescission, restitution, damages or 
instructive trust are some of the usual remedies ior 
audulent misrepresentation. A plaintiff may sue t 
scind a contract to which his assent was P r0 f cur ®r 
r fraud or deceit in an action lor breach ot sue 
• ntract or for specific performance. But the P lai " 
J in all cases of rescission must do equity wbica 
eans that he must return any consideration whicn 
; may have received in the transaction. It the s 
ere for rescission of the contract induced by iraua 
id misrepresentation by the agent of a company 

lotting shares to the plaintiffs, 
i a necessary party. But where the plaintiffs .bw* 
Dt purposely made he company a party defendant 
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nor have they claimed rescission in terms but the 
relief claimed is a relief in tort, i.e., damages suffered 
by him due to directors', and their agent’s deceit in 
inducing them to purchase shares by false represen¬ 
tations, the suit against the directors individually and 
the agent without, Joining the company as party 
defendant is maintainable. I960 M P L J 865 : 1960 
M P C 481 , 1960 Jab L J 965 t (1962) 32 Comp Cas 
830 i ILB (1960) Madh Pra 265 , AIR 1960 Madh Fra 
823 (329) (Ft G) (Pis 20, 21) (DB). 

—Deceit—Measure of damages—Plaintiff induced 
by false representations to purchase worthless shares 
of Company. 

Where the shares were worthless from the time 
they were fraudulently palmed off to the plaintiffs 
because of the inherent defect in the project itself, 
the measure of damages is the price the plaintiffs 
were induced to give for such worthless shares by 
the fraud of the defendants. 1960 M P L J 865 :1960 
M P C 481 : 1960 Jab L J 965 ; (1962) 32 Comp Cas 
830 1 1 L R (1960) Madh Pra 265 i AIR 1960 Madh 
Pra 323 (329) (Pt H) (Prs 22, 23) (DB). 

-Deceit — False inducement — Actionability — 

Plea of contributory negligence — When to be raised 
- (Civil P. C. (1908), S. 100 - New plea). 

In an action based on deceit, in that the defendant 
by falsely identifying the rpayee, knowing it to be 
false, induced the postman to deliver the money order 
to a person, who was not the real payee, it is no 
defence that the postman had other means of know 
ledge which he did not avail of or that he made an 
incomplete investigation of facts. The defendant 
cannot also raise a plea that the postman was guilty 
of contributory negligence, for the first time, in 
second appeal, when it was not taken in the written 
statement. When the statement, which according to 
the postman induced, him to pay the money to the 
payees, was false to the knowledge of the defendant 
and there was no question of honest belief, in the 
truth of that statement, it must be regarded as fraudu¬ 
lent within the meaning of the rule in (1889) 14 A-:C 
337 so as to furnish basis for an action for deceit. 
1959 Jab L J 367 s 1959 M P C 559 : 1959 M P L J 
884: AIR 1959 Madh Pra 389 (390, 391) (Prs 8, 11). 

9. Defamation. 

See also Penal Code (I860), Ss. 499-500. 

(A) Cause of action. 

(B) Civil action. 

(C) Corporation. 

(D) Damages. 

(E) Evidence and proof. 

(F) Fair Comment. 

(G) Innuendo. 

(H) Justification, 

(I) Malice. 

(J) Privilege. 

(K) Publication, 


9. Defamation. 

See also Penal Cade (I860), Ss. 499-50C 

cation?^hk 1 *! 0 ? 7uj E j Sential in gr edi0 nts — Commu; 
noLftv J U° ‘ift? P erson material. See Pei 

STiZAT 121 Cli L J 70012): A 

r Two P° ssibl0 interpretations 

def u am ^°ry matter — Meaning which is n 

defamatory should be preferred. AIR 1937 Rang li 
wn r? 5 7 Ml 219 ’ Rel * on - 1983 M YI 

SS fim/pAwJ* J 9791 AIR 1964 Madh Pra 

(68, 69) (Pt B) (Pn 22,24) (DB). 


-Defamation — Damages — Statement of un¬ 
chastity to a woman is defamation—Slander is action¬ 
able without further proof of any special damage. 

Held, that the imputation was a deliberate state¬ 
ment of fact made by the appellants and as it was 
made in the presence of several persons, it amounted 
to defamation. That they were provoked to make that 
statement by the respondent starting the quarrel was 
another matter and could be considered as a circum- 
stance mitigating damages, but it could not be a 
complete defence to the action. Further that impu¬ 
tation of unchastity to a woman was actionable in 
India without proof of special damages. In England 
words imputing unchasity to a woman were not 
actionable per se before the Slander of Women Act, 
1891, by which such an imputation was made action¬ 
able without proof of any special damage. AIR 1947 
Cal 159 : ILR 34 Cal 48; 02 Mad L J 608 : AIR 1932 
Mad 44 5; AIR 1927 Bom 22, Foil.; ILR 28 Cal 452, 
Not foil. 1962 M P L J (Notes) 112. 


-Defamation — Witness — Putting defamatory 

questions to witness — Remedies at law. 

Where a witness is put questions per se defamatory 
the remedies open to him under the law are threefold, 
viz., (a) protection by court; (b) self-help in the shape 
of setting the criminal law in motion or (c) filing a 
suit for damages. The extensive powers which have 
been granted to the court for protecting witnesses 
from questions not lawful in cross examination are 
set out in Ss. 140 to 153 of the Evidence Act. 

The first remedy is, however, unsatisfactory as half 
the mischief is done when the questions are put and 
it becomes too late for the court to prevent the putting 
of the same. Therefore, valuable as the powers are 
under these sections, owing to the timid way in which 
it is exercised and owing to the difficulties not un- 
often in the exercise of the same, the aggrieved party 
has to rely only upon his own remedies for ventilat¬ 
ing his grievance, viz., file a suit for damages or file a 
complaint under S. 500, Penal Code. 

Scope of Ss. 146 to 153, Evidence Act, fully dis¬ 
cussed and limitation on the power of court to forbid 

?c e j t it°i , . s ,L n ^ cated - 1954 Cri L J 1299 * AIR 1954 
Mad 741 (749 to 751) (Pt E) (Prs 19, 24). 

—Defamation — Suit for recovery of rent — Appli- 
cabon for attachment before Judgment — Allegation 
ot defendants’ indebtedness made in affidavit to 
support application — Allegation beiDg necessary 
JVJff 01 ' the Rule held not defamatory — Civil P C 

Liy^VdV/,’ (« AHPr 14). M> ’ L J 137 1 A,R 7965 
—Defamation - Civil and Criminal liability - 

Code (I860),'s. 499. “ India “ nd EnSl,nd ~ Penal 

o^?fii5 di ^ th0 u C j im j nal liabili, y for defamation is 
% d ? mbodl ® d \ a s - 499 of the Penal Code 

The c 15| e LhMu t r he 1 a W c in En 8 ,and in that regard, 
ihe civil liability for defamation to pay damaoes 

however, is not governed by any statute law but is 

determined with reference to the principles of Justice 

equity and good conscience, which generally have 

nrfnr,liuS°TK d in this the English 

principles. There seems to be a little *co np fnr 

EnffuShfS 6 ditf ®J? nc0 between the Indian aud the 
la * °n this subject. 1962 (1) Cri L I 737 , 

gf4) 4 (bSf 818 1 AIR 1962 Pat 229 (23 L 0) J (Pt 3 A> 

9(A). Cause of action, 

^onthSm. ~ Suit for - Cause of 
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niaTnhff* f f 0r . defamat,0 °* h is immaterial that the 
All f t i f 1% S ,n- re hurl b >' the said remark. 1951 

(DB) 208 5 A R 19 ° 3 AH 302 (306) (Pt D) < Pr 18) 


9(B). Civil action. 

“■ -Defamation — Suit for damages for nublication 
cr defamatory matter and for perpetual'injunction 
restraining publication — Interim injunction can be 
gran ed when plain!ill has made out orima facie case, 
bee Specific Relief Act (1877), S. 54. AIR 1962 Cal 27. 


Defamation — Action for — Particulars to be set 

5! ai ?L{,° disclose caus e of action, stated. See 
Civil P. C. (1908). O. 6. R. 4. AIR 1958 Cal 269 (DB). 

--Defamation — Suit for damages — Death of res- 

pondent pending plaintiff's second appeal — Right to 
sue does not survive. See Civil P. C. O. 22, Rr. 4 and 
11. AIR 1952 Nag 408. 


9 (C). Corporation. 

•—-Defamation — Resolutions passed at a meeting 
of Board of Directors—Whether per se defamatory* 

Held, that in order to determine whether particular 
resolutions passed by the Board of Directors at their 
meeting were defamatory per se, the Court must 
ignore all the surrounding circumstances relating to 
the aforesaid resolutions and should view them as 
divorced from the context in which they were passed. 
The Court should look at the resolutions as a whole, 
giving to the words used therein their obvious and 
natural meaning. Defamation has a particular legal 
sense and unless the stinging character of the alleged 
statement reaches that level, it is not possible for the 
Court to predicate that the resolutions in question 
are defamatory per se. If the resolutions are not 
defamatory per se, the plaintiff has to make out 
their defamatory character by showing that there 
was an innuendo behind them which by insinuation 
converted what prima facie was not defamation into 
a tortious wrong styled as defamation. Clerk and 
Lindsell on Torts, 10th Edn., pp. 711 to 715, Ref. 
AIR 1957 All 219 (224) (Pt A) (Prs 15,16). 

--Defamation — Resolutions passed at meeting — 

Validity or otherwise of meeting or resolution—Re¬ 
levancy. 

In an action for damages for passing certain 
defamatory resolutions against the plaintiff the Court 
is not concerned with the validity or otherwise of the 
meeting or the resolutions passed therein, but: it is 
only concerned with the bona Jfide nature of* the 
resolutions. If the publication of the resolution is 
made on privileged occasions then unless the plaintiff 
proves that the resolutions were actuated by express 
malice he cannot succeed. AIR 1957 All 219 (228) 
(Pt D)(Pr 31). 

9 (D). Damages. 

-Libel and defamation — Damage—Measure of— 

Interference by appellate Court. 

It is true that in England, a Court of Appeal rarely 
interferes on the ground of the quantum of damages 
being inappropriate, but that is for the reason that the 
quantum is a question for the jury. In India, an ap¬ 
pellate court may interfere on proper grounds being 
made out because the appraisement of the damages 
is an act of the trial Judge himself and the appellate 
Judges are in the same position as he. 

The omission to tender an apology before the suit 
is not an aggravating circumstance in the case, when 
the demand for an apology was accompanied by a 
further demand for the payment of two big sums of 
money. But it is certainly a material circumstance 
that the delendants pleaded justification and sought 
unsuccessfully to prove it. 

Where the plaintiff was at the relevant time, a per¬ 
son of considerable prominence in public life and at 


the date of the plaint, she was a member of the Leeis. 
lative Assembly of Bengal, a member of the West 
Bengal Provincial Congress Committee, a member of 
the Executive Committee of Indian National Trade 
Union Congress, the Treasurer of the Bengal Pro¬ 
vincial National Trade Union Congress, a member of 
the Executive Committee of the Indian Women’s 
Conference and the President of ten Labour Unions, 
in addition to the Union of Press Workers of the 
defendant’s publication and after the publication of 
the ;libel, she had gradually to withdraw from all 
those organisations, because she found her position 
to be extremely uncomfortable and was :practically 
shunned and had lost the confidence of the public 
and it was evident that considering the large publica¬ 
tion of the defendant’s paper, her reputation must 
have been damaged seriously. 

Held, that the award of Rs. 5,000 as damages by 
the trial Judge was not excessive. AIR 1955 N U C 
(Cal) 407 (DB). 


——Defamation — Article in monthly journal — 
Libellous attack on person characterising him as a 
Godseite and as a member of that group — Effect of 
— Absence of any occasion for the writing and 
absence of inquiry as to facts relied on for attack — 
Personal animus—If to be proved — Motive — Re¬ 
levancy — Malice in law — Sufficiency — Quantum 
of damages—Factors to be considered—Principles. 

Held : (l) To brand any person as a Godseite or a 
member of that group from whom danger may be 
apprehended was to impute that the person was 
likely to adopt the methods of political assassination 
for enforcing his opinions and there could be no 
doubt that the expressions complained of were 
highly defamatory per se; (2) that there was hardly 
any occasion for the offending article which was 
highly defamatory per se ana hence no personal 
animus need be shown; the defendants were not 
therefore entitled to claim privilege of occasion; (3) 
that the act of blackening the plaintiff in the eyes 
of the reading public of the periodical was not 
justified either as fair comment or as truth; (4) the 
question of motive was not material, and it was sulfi- 
cient that malice in law was fully proved; (5) that 
the imputation against the plaintiff was cruel and 
unjust, and since the-occasion was not privileged; the 
libel was established; (6) that while the fact of an 
offer to apologise having been offered was certainly a 
relevant fact in assessing the damages, there was no 
real or fair ^opportunity for an honourable apology; 
(7) that the plaintiff had not established that he 
suffered any actual or substantial injury to his re¬ 
putation; (8) that Courts of law are not bound to 
sustain in full actions for damage for libel which are 
primarily intended for the monetary benefit of the 
plaintiffs taking advantage of the occasion of a libel; 
and (9) that therefore the case was only one tor 
nominal damages and not for award of substantial 
damages. 1961 Mad W N 56 : (1961) 2 M L J 188I. 
74 Mad L VV 10 i AIR 1961 Mad 254 (255 to 253) 
(Pt A) (Prs 2, 3, 4, 6, 10 to:12). 


-Defamation — Damages — Assessment of “"Mat¬ 
ters to be considered indicated. AIR 1961 Mad 254 
(258) (Pt C) (Pr 12). 


—Defamation — Apology when bars a suit for 
lamages. 

No doubt where there is an apology and an accept 
ince thereof, the defendant can resist the plaintms 
uit for damages. The publication of the 'contradic- 
ion’ and the expression of regret in certain issues o 
he paper is not tantamount to apology, 19oo ™ 
, J 586: 1956 M P L J 0Q'« ILR (1956) Nag 439: AIR 
957 Nag 19 (23) (Pt B) (Pr.15) (DB). 

—Defamation—Damages— Proof—Necessity. 
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Where, the allegations are defamatory the plaintiff 
tin a suit for damages is entitled :to damages even 
without proving actual loss sustained hy him. 1956 
Wag L J 536 :1956 M P L J 60: ILR (1956) Nag 439: 
AIR 1957 Nag 19 (23) (Pt C) (Pr 18) (DB). 

—Defamation and Malicious prosecution — Dama¬ 
ges. 

A claim for damages for malicious prosecution is 
quite a separate species of tort from a claim for dama¬ 
ges for defamation. In a suit for damages for defa- 
, mation the law requires that the plaint ought to 
allege the publication of the defamatory statement 
set oat the actual words used and also state that they 
were .published or spoken to some named individuals 
and specify the time and place when and where they 
were published. Where the plaint allegations only 
make out a case for malicious prosecution there 
could not be a decree for damages tor defamation in 
■favour of plaintiff. A I R 1940 Nag 125, Rel. on. 1956 
Nag L J 315 : I L R (1956) Nag 236: A I R 1956 Nag 
-264 (265) (Pt A) (Pr 6) (DB). 


-Defamation—Suit for damages—Scope of dama¬ 
ges—Duty of Court. 

In actions for defamation the function of the Court 
is to see whether the words complained of are capa¬ 
ble of a defamatory meaning and are capable of 
*being defamatory of the plaintiff. (1946) 1 M L J 152; 
A I R 1946 P C 13, Rel. on. 1961 B L J R 554 :1 L R 
40 Pat 84: AIR 1961 Pat 164 (174) (Pt D) (Pr 93). 


—-—Defamation — Libel — Damages—Measure of — 
Punitive damges. 

In libel, damage is presumed and no doubt puni¬ 
tive or, as they are sometimes called, vindictive 
damages may be given, but extravagance is not to be 
permitted. 1961 B L J R 554 :1 L R 40 Pat 84 : A I R 
1961 Pat 164 (174) (Pt E) (Pr 93). 


9(E), Evidence and proof. 

-Defamation — Privileged occasion — Express 
malice must be proved. AIR 1961 Mad 254 (255, 256] 
<Pt B) (Prs 5, 6). 

-Defamation — Damages — Proof of actual loss ol 

reputation not necessary — Calling a person goonda 
is defamatory—Question of status of person defamed 
j 1 ®. 1 relevant. 28 Cut L T 55 : A I R 1962 Orissa 115 
A117) (Pt B) (Pr 5). 

'Defamation—Essentials to be proved—Defendant 
sending defamatory letter in Urdu script to plain¬ 
er / addre “,~ not conversant with 

Urdu getting it read by third person—Publication. 

. * n , a suit for damages for defamation the plaintiff 
m order to succeed has not only to prove that the 
-words used by the defendant in the letter addressed 
to him are defamatory but also that the defendant 
u Ught \ to t h a ve known that the letter would 

/plaintiff be 163(1 by SOm0 person other than the 
♦k? elt1 ’ in the absence of pleading and proof ol 

the important fact that the defendant while writing 

r»®. Q question in Urdu script knew that the 

'riS? 1 ? ka0W , Urdu which would necessitate 

-SHk 8 a f / hf \ letter hy a third person it must be held 

mtWino 6 !- 8 <^. nt i^ a n not responsible for the alleged 
publication of the libellous matter. 10 Suth W R 184 

448) °L 7® 9® 10) L R 106 ' A 1K 1958 P *> 445 ( 4 « 

of . bad general reputation but not ol 
adSShi ,a Si 8 fe owi . n 2 had character or disposition 

cJ710, Aia P 196 a i Funl^l 1 # 60 ' 1 S ' 4 "' 1961(11 

ili&ii fo 104)!'°° ~ Proof ~ 


If the words used by the defendants in connection 
with the plaintiff were per se defamatory and tended 
to injure his reputation, it was scarcely necessary for 
him to show ‘how and to what extent he was lowered 
in the public eyes’. Another essential factor which is 
necessary for the plaintiff to prove in a suit fordefa- 
mation is that of publication. ILR (1958) 8 Raj’ 681* 
1959 Rij L W 247 : A I R 1958 Raj 257 (258) (Pt B) 
(Prs 5, 6). 

9(F). Fair comment. 

-Libel and defamation — Fair comment, what 

amounts to. 

The right of fair comment is not a special privilege 
of newspapers but is a right which every citizen or 
person has. But the comment must be fair in the sense 
that it must be based on facts truly stated and must 
consist in an inference, reasonably warranted by 
such facts and honestly drawn. One must state as 
facts only the truth and cannot state mere matters of 
one’s belief, but after he has stated facts truly and 
laid a foundation for criticism, he may add observa¬ 
tions by way of comment and such observations will 
be within the range of fair comment and so protected 
from an action for libel, if they consist in inferences 
which might legitimately be drawn from the facts 
stated and if the plaintiff does not prove that although 
prima facie and objectively fair, the comment was 
nevertheless made with a malicious motive. If these 
conditions are satisfied, the mere fact that there was 
some exaggeration will not defeat the defence. But 
the exaggeration will be excused only if it is merely 
an -excess of severity short of violent invective and 
cannot take the form of an addition of untrue facts. 
It is true that an inference or comment may some¬ 
times take the form of a statement of fact but it must 
appear that what has been stated in terms of fact is 
only a conclusion or deduction from other facts truly 
stated and such deduction must be one fairly war¬ 
ranted. An independent and further allegation of 
dishonourable conduct cannot be made as a fact and 
immunity cannot then be claimed for it on the basis 
that it is comment. It is one thing to comment upon 
or criticise even with severity, the acknowledged or 
proved acts of a public man, and quite another to 
assert that he has been guilty of a particular act of 

misconduct. 


u — - 


Line puDiication held not protected by tho r 
fair comment.} AIR 1955 NUC (Cal) 407 (DB). 

-Libel and defamation — Fair comment —Onus i; 
on defendant — He must not only establish that the 
matter which he defends as comments is comment or 
matter of public interest but also that it is not foundec 

a S o« te ^ ts ° f , f acts in the so-called comment 
AIR 1955 NUC (Cal) 407 (DB). 

Fair comment—Editor of newspaper stating fact 

and drawing fair inferences — Comment in publie 

interest without malice—Onus is on accused to shov 

n«ifiL Stat T en i that . is P rima facie defamatory it 
t er Exception 2 or 3, of S. 499, Pena! 
c °de. See Penal Code (1800), S. 499, ExceDtions S 

(DB>; (2> C,i L J1141AIR1981 

9 (G). Innuendo. 

-Libel and defamation — Innuendos. 

Where the publication is found to be libellous in 

nL-nHTc” 630 ^ 8 ' 11 J* Material whether the 

plaintiff succeeds or fails in fKtaKUck? „ n. , 

—L.hel ,Dd defamation - Innue n do s -P r „of. 
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read the libel, to conclude that the plaintiff was the 
person referred to, is admissible. 

When the alleged libel is contained in a newspaper, 
the plaintiff can, in explaining its meaning, put in 
evidence any article or paragraph contained in the 
same or a previous issue of the same newspaper 
which is connected with the subject-matter of the 
libel. 

Having regard to the false pretences contained in one 
of the paragraphs of the publication and the allega¬ 
tions in the previous publications, the innuendo was 
held to be established. AIR 1955 NUC (Cal) 407 (DB). 

-Defamation—Innuendo— Imputation in publish¬ 
ed matter made by winning candidate, alleged to be 
defamatory of rival candidate in context of extrinsic 
facts — Failure to plead eitiinsic facts— Imputation 
cannot be held defamatory of rival candidate. See 
Representation of the People Act (1951), S. 123 (4). 
AIR 19G4 Madh Pra 62 (DB). 

9 (H). Justification. 

-Defamation — Defence of justification — Plead¬ 
ing and proof — Civil P. C. (1908), O. 6, R. 4 — Evi¬ 
dence Act (1872), Ss. 101 to 103. 

In an action for damages for defamation, the 
defendant who wants to put forward the defence of 
justification must not only raise the plea in his 
written statement but should prove it strictly by 
leading evidence that the defamatory remarks about 
the plaintiff were true. The onus to prove justifica¬ 
tion always lies on the defendant. (’51) 1951 All L 
Jour 268 « AIR 1953 All 302 (307) (Pt I) (Prs 29, 30) 
(DB). 

9 (I). Malice. 

-Defamation — Malice — Onus — Malice in law 

and malice in fact. 

In an action for defamation malice in law which is 
alleged at the first stage of the case is merely a 
formal allegation. It is more or less a matter of 
presumption and hardly requires any proof. Malice 
in fact, or in other words, express malice, the burden 
of which is shifted on the plaintiff once the occasion 
is proved to be a privileged one, is the substantial 
malice which the plaintiff has to prove before he can 
succeed in the case. AIR 1957 All 219 (227) (Pt C) 
(Pr 29). 

——Libel and defamation — Malice — Proof. 

A defamatory statement, not germane in any way 
to the privileged occasion and not pertiment to the 
defendant’s vindication, is itself evidence of malice; 
it may be such evidence as to the whole of the publi¬ 
cation. The malice required to be proved is express 
malice, in other words, malice in fact, as distinguish¬ 
ed from the implied malice which the law presumes 
from the mere publication of defamatory matter. In 
a case of qualified privilege, such implied malice is 
excluded by the nature of the occasion and in order 
to be able to succeed, the-plaintiff must prove express 
malice v/hich means an actual wrong state of mind 
in which the defendant acted, not bona fide and for 
a reason which would make the statement privileged 
but from an indirect and wrong motive, such as spite, 
ill-will or prejudice or with knowledge that the 
statement was untrue or recklessly “careless whether 
it was true or false.” 

Held, that there was considerable extrinsic evi¬ 
dence to show that the defendants acted from malice. 
AIR 1955 NUC (Cal) 407 (DB). 

-Defamation — Malice — Qualified privilege — 

Charges framed against plaintiff on report by head of 
department—All charges except two, proved or found 
to have reasonable basis — Malice held could not be 
imputed against the head of department. 1963 BLJK 
816. 


9 (J). Privilege. 


-Defamation — Action for damages — Whafi 

plaintiff has to prove — Defence of qualified privi¬ 
lege—Scope. 

In order to sustain an action for defamation it is 
necessary for the plaintiff not only to prove that 
a defamatory statement regarding him has been made 
but also that the person making it has published it 
to some person other than the person defamed. In 
such a case it is open to the person who is sought tn 
be charged with the liability to take up the defence 
of qualified privilege in respect of the publication. 
Five cases are relevant. Firstly, that the publication 
was made by him in discharge of a duty owed by 
him. Secondly, that there existed between him and 
the party to whom the publication was made a 
common interest in the subject-matter in question. 
Thirdly, the doctrine would also cover a confidential 
relationship between persons and societies as a result 
of which one party is empowered or entitled to 
tender advice or information to another party res¬ 
pecting a matter in which both are concerned. 
Fourthly, where such a relationship exists, any 
enquiry made by one party from another might be an 
additional ground involving the other party in a 
kind of moral obligation to convey the information 
to the party that seeks the said information. Fifthly, 
that the publication was made for the protection of 
the legitimate interests of the person or persons who 
make the publication or even for the protection of 
the interest of another person in which both the 
parties are concerned. The publication thus made is 
of a defensive nature and where it falls within the 
four corners of this definition, it is difficult to weigh 
the defence set up in golden scales. AIR 1957 Alii 
219 (226, 227, 229, 233) (Pt B) (Prs 23, 24,29,42,71). 


-Qualified privilege—Remark by Superior officer 

about hi* subordinates. 

A superior officer has a qualified privilege to com¬ 
ment upon the conduct of his subordinate. Even if 
the remarks about the conduct of the subordinate are 
incorrect they are privileged unless they are 
malicious. (’51) 1951 All L Jour 268 i AIR 1953 All 
302 (306) (Pt E) (Pr 19) (DB). 


-Publication of defamatory remarks by an official 

when privileged. 

A privileged occasion is, in reference to qualified 
privilege, an occasion where the person who makes a 
communication has an interest or a duty, legal, social* 
or moral, to make it to the person to whom it is so 
made has a corresponding interest or duty to receive 
it. 1917 A C 309, Rel. on. 


Hence the publication of defamatory remarks made 
/ a superior officer about the conduct of his sub- 
dinate would not in the absence of malice, bo 
itionable if the publication is made in the perform- 
ice of his duty. 

When an official act is to be performed, naturally 
must necessarily pass through the hands of su - 
:dinates. Publication to such subordinatesi is always 
rivileged. (1951) 1951 All LJ 208: AIR 1953 All 302 
106) (Pt G) (Prs 20, 21) (DB). 

—Defamation of rival by way of retaliation if" 
omissible. 

Even where a person is defamed, and the law gives 
im an opportunity to defend himself, he may publish, 
ich matters as will clear his own conduct. Bu :tn* 
rivilege does not extend to defame one s opponent: ir 
"ch defamation does not clear his own conduct, 
herefore, defamation of one s rival carried out y 
, av of retaliation is not permissible. (1951) a 
11LJ208 : AIR 1953 All 302 (307) (PI H) (Pr28)- 

DB). 




201 


TORTS — 9. Defamation — (J) Privilege 


__Defamation—Privilege—Statements made before 

Police Officer in course of investigation—(Evidence 
Act (1872), S. 124). 

A statement if made before an officer who was not 
acting in a judicial capacity or who was not exercis¬ 
ing the attributes of a Court, cannot be said to be 
absolutely privileged. Hence the defamatory state¬ 
ments made before the Police Officer in the course of 
the investigation carried on under Criminal P. C.» 
cannot be regarded as absolutely privileged, but only 
a qualified privilege attaches to them which is liable 
to be destroyed by proof of malice. A I R 1943 Bom 
197, Foil.; AIR 1939 Cal 477 and AIR 1920 Mad 521, 
Not approved. That the statements were made with 
full knowledge that those statements were untrue is 
a conclusive proof of malice. 61 Bom L R 143 : 1959 
Nag L J 128 1 1 L R (1959) Bom 405 i AIR 1959 Bom 
443 (446) (Pr 15). 


-Libel and defamation — Qualified privilege, 

defence of. 

When a person publishes statements which are false 
in fact and injurious to the character of another, the 
law regards such publication as malicious and there, 
fore actionable, but in a case where such statements 
are fairly made by a person in tbe discharge of some 
public or private duty, whether legal or moral, or in 
the conduct of his own affairs, in matters where his 
interest is concerned, the occasion rebuts or rather 
excludes the initial presumption of malice and throws 
upon the plaintiff the burden of proving malice in 
fact. In other words, the defendant must first prove 
that the occasion on which the statement was made 
was in fact of the above character and therefore pri¬ 
vileged, but once he proves it, he can claim that the 
statement, although untrue and libellous, is pro¬ 
tected by the privilege. A privileged occasion is an 
occasion where the person who makes a communica¬ 
tion has an interest, or a duty, legal, social or moral, 
to make it to the person to whom it is made, and the 
person to whom it is so made has a corresponding 
interest or duty to receive it. The reciprocity is 
essential. 

No special privilege attaches to the position of a 
newspaper. AIR 1955 N U C (Cal) 407 (DB). 


-Defamation — Suit for damages on account of 

defamation — Defence may be of qualified or abso* 
lute privilege — Scope of qualified and absolute 
privilege. 

Held, that the defence of privilege was of two 
kinds; (1) Absolute privilege and (2) qualified privi¬ 
lege. Absolute privilege was concerned with speeches 
made in Houses of Legislature and also extended to 
Judges, Jurors, Advocates and witnesses. The instant 
case was of qualified privilege. As a generel rule, the 
publication of information injurious to the character 
or any one was considered by law as malicious, unless 
it was fairly made by a person in discharge of some 
public or private duty, whether legal or moral, or in 
tne conduct of his own affairs, in matter where his 
Interest was concerned. A qualified privilege was, 
tneretore, one where generally speaking no one had a 
right to defame any one, unless such defamatory 
statement was warranted by any reasonable occasion 
or exigency and was honestly made. Such communica- 
tions were protected for tne common convenience 
and welfare of the society. 1965 M P L J (Notes) 61. 


—Defamation—Absolute privilege. 

The defendant sent a petition to the Deputy In 
tor-General of Police containing allegations i 
some ancient history as to the affairs in the vi 
3-“ e Pfrt which the plaintiffs took in the vi 

specifying any definite or sep 
offence which had been committed calling upo 
po ce to investigate and take action. There w 
basis for any belief by the defendant that he 


making these statements with a view to repeat themr 
on oam at a subsequent judicial proceeding to be 
taken by the Deputy Inspector-General of Police on 
his petition. The allegations in the petition wero 
enquired into and found to be false and frivolous. 
The plaintiffs thereupon brought an action against 
the defendant. The defendant pleaded absolute pn- 
vilege in defence. 

Held, that the petition could not be considered to 
be a petition whereon action was sought to be taken 
under S. 107, Criminal P. C., and that the defendant 
was not free from liability for damages. The plea or 
absolute privilege was unsustainable. 1957 Mad W N 
239 (2): (1957) 2 Mad L J 71 s AIR 1957 Mad 756 
(758) (Pr 6). 

-Defamation — Statement made in course of and 

with reference to judicial proceedings — Whether 
absolutely privileged in India (Quaere). AIR 1965 Mys 
276 (278) (Pt B) (Pr 17). 


-Defamation — Special privilege — Publication oil 

news item by newspaper — (Constitution of India, 
Art. 19(1) (a)). 

According to the common law in England, which 
is also the law of the various States of America, sub¬ 
ject to statutory modifications, the publication of a 
news item in a newspaper is not subject to any excep- 
tional privilege. No doubt the law of libel recognises: 
absolute privilege in some cases and qualified privi¬ 
lege in other cases. Under the common law the news¬ 
papers have no absolute privilege with regard to the- 
publication of any matter excepting complete and 
accurate copies of parliamentary papers. A qualified 
privilege is accorded to the reports of proceedings in 
Parliament, of meetings of local authorities and other 
public meetings, and of judicial proceedings but there 
is no such privilege in respect of news. In India the 
same principles would apply. 1956 NagL J 586: 1956 
M P L J 66 : I L R (1956) Nag 439 i AIR 1957 Nag 
19 (23) (Pt A) (Prs 13,14) (DB). 


-Defamation—Privilege in election—Plaintiff con¬ 
testing election on Muslim League ticket — Publica¬ 
tion of forged handbill under signature of leader of 
Congress Party imputing the plaintiff had promised 
to join Congress if elected — Handbills distributed at 
election meeting and prior to polling—Handbill held; 
defamatory. IL R (1956) Nag 378 :1956 Nag L J 168 r 
AIR 1956 Nag 146 (148) (Pt A) (Prs 8, 9) (DB). 


•Defamation—Qualified privilege — Enquiry con- 
ducted by third person into Criminal case at the 
instance of Adalati Panchayat — Enquiry without 
jurisdiction—Defamatory statement in report—Report 
of enquiry entitled to qualified privilege. 28 Cut L T 
55 : AIR 1962 Orissa 115 (116) (Pt A) (Pr 4). 

-Defamation—Defamatory statement in first infor¬ 
mation report of cognizable offence is absolutely 
privileged — Penal Code (I860), S. 499 — Criminal 

P.C. 11898), S. 154. 1982 (l)CriLJ 737 :1 LR41 

fpnV,*! 12 ) ?DB) 62 Pat 229 1231 10 233, 235) (Pt B> 

—Defamation — Privilege — Absolute privilege — 
Conditions. 


mo auaumio privilege as aetence tc 

an action for defamation may be classed as th< 

S'?,- 100 *? ^ tlce Proceedings in Parliamen 
and advising the State in affairs of State, this las 

mentioned category extending to communication: 

between officers of State in relation to State affairs 
The plea of absolute privilege,’ therefore is available 

e \ a ™ s P ect f of au y statement made in the 
course of and with reference to judicial proceeding- 

I u . dge Jurymen, party, witness or advocate 
Such privilege is called 'judicial privilege’ andw. 
fessional privilege*. 1961 B L | R 554 • T 8 r R 4 n P p?i 
84 1 AIR 1901 Pat 104 (168) (Pt A) (Pr 28). 4 
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i J . D . e { am ? t, *? n Privilege — Absolute privilege — 
Judicial privilege—Extent of. 

Judicial privilege applies not only to all kinds of 

urt- ot justice but also to other tribunals recognised 
bv law and acting judicially. The privilege although 
it extends to tribunals acting in a manner similar to 
courts or J ustice does not, however apply to tribunals 
which merely discharge administrative functions or 
io officials possessing merely administrative functions, 
i he privilege attaches not merely to proceedings at 
..he trial hut also to proceedings which are essentially 
steps in judicial proceedings. The privilege also 
applies to officers of Court who have a duty to leport 
in the course of judicial proceedings. 1901 8 L J R 

« ILR 40 Pat 34 i AIR 1961 Pat 164 (163) (Pt B) 
{Vr 29). 

——Defamation— Privilege — Qualified privilege — 
vV hat is — Onus —Pleadings. 

Privilege is qualified where the defendant is entitled 
to make the statement even it it is false but only if 
he makes it honestly with respect to what he states 
and carefully with respect to the means by which he 
states it. Qualified privilege rexists when the defen¬ 
dant is exempted from the rule of strict liability for 
defamation not absolutely but only conditionally on 
the absence of malice. Qualified privilege, therefore; 
is an intermediate case between total absence of pri¬ 
vilege and the presence of absolute privilege. The 
privilege extends only to a communication upon the 
subject with respect to which the privilege exists. 

A statement made in the performance of a duty is 
conditionally privileged if it is made in the perform¬ 
ance of any legal or moral duty imposed upon the 
person making it provided that the parson to whom 
the statement is made has a corresponding interest 
or duty to receive it. A statement made in the protec¬ 
tion of an interest even when there is no duty to make 
the statement is nevertheless privileged if it is made in 
the protection of some lawful interest of the person 
making it; for example if it is made in the defence 
of his own property or reputation. There must be a 
interest to be protected on one side and a duty to 
protect it on the other. It is for the defendant to 
prove the facts and circumstances which establish 
that the occasion was privileged. If he does so the 
burden of showing actual or express malice rests 
upon the plaintiff. 1961 B L J R 554 : I L R 40 Pat 
84 : AIR 1961 Pat 164 (169, 171 to 174) (Pt C) (Prs 
39,56 to 60, 73, 74, 82,91).: 

-Defamation — Privilege — Statement made in 

reply to notice of action. 

The statement is protected if it is fairly made by a 
person in the discharge of some public or private 
duty whether legal or moral; or in the conduct of his 
own affairs in matters where his interest is concerned. 
If fairly warranted by :any reasonable occasion or 
exigency, and honestly made such communications 
are protected for the common convenience and wel¬ 
fare of society and the law has not restricted the 
right to make them within any narrow limits. 

Certain statements though by themselves libellous 
were made by the defendant in answer to the notice 
given by the plaintiffs that it was the defendant who 
got them arrested and that not only without any 
reasonable and probable cause but also maliciously 
and as such he was liable to pay damages for 
the same. 

Held, that the'statements were made on a privileged 
occasion and therefore the defendant was not liable 
for defamation Here the privilege arose for two 
reasons; firstly for the reason that the statements 
were made in the performance of a duty, and 
secondly that they were made in the protection 
of interest; and it could not be denied that in 
either case reciprocity was there as contemplated 


in law Further though it is true that in the case 
ot qualified privilage as was the case here'’it can 
constitute protection only if the statements were 
made honestly and without any indirect or improper 
moti /e but here there was no evidence that the state, 
ment made in reply to the notice was made either 
dishonestly or with any indirect or improper motive 
and not only with an honest intention to be consis¬ 
tent with what had already been stated in the F. I R 
AIR 1939 Pat 490 (498) (Pt E) (Pr 16). 


-Privilege—Members of Legislative Assembly and 

Parliament—Absolute privilege in regard to statements 
made in the House — Privilege does not extend to 
their repetition outside the House either by members 
or third persons. See Penal Code (I860), S. 499. 1961 
(1) Cri L J 710 : AIR 1981 Punj 215. 


-Defamation — Absolute privilege — Report to 

Police. 


Privilege is of two kinds: (1) absolute privilege 
and (2) qualified privilege. The plea of absolute pri¬ 
vilege means that by a sort of legal fiction law owing 
to compelling considerations of public policy invests 
statements made upon certain occasions with a special 
protection so that all statements made on such occa¬ 
sions, even though they may be defamatory cannot 
be made the subject-matter of litigation in Courts of 
law and no action for defamation will lie in respect 
of them. As to a qualified privilege a communication 
is said to be so privileged if it is made by a person in 
discharge of some duty whether public or private of 
a legal moral or social character or having an interest 
to be protected to a person who has some interest in 
receiving it or to a person honestly believed to have 
a duty to protect that interest. Such communications 
where they are fairly warranted by any reasonable 
occasion or exigency are also protected for the com- 
mon convenience and welfare of the society. It may 
also be pointed out that a plea of qualified privilege 
can always be defeated by proving malice, that is 
malice actual or in fact. Astatement made by a parly 
in his report or complaint to the police is absolutely 
privileged. The doctrine of absolute privilege forbids 
any inquiry into the motives of the persons who made 
the complaint. 1959 Rai!L W 222J: ILR (1939) 2 Raj 
498 : A I R 1959 Raj 169 1170, 171 to 175) (Pt A) 
(Prs 6,17, 20, 22, 23, 26, 29). 


—Defamation—Privilege. 

The defence of privilege is of two kinds; first, an 
bsolute privilege, and secondly, a qualified privilege, 
he term ‘privilege’ is used in the sense of an excuse 
r immunity conferred by law on certain statements 
r communications made on certain occasions which 
re called ‘privileged occasions’. These are occasions 
'hen a person has a duty or interest in makingeertain 
atements to some person or persons having a corres- 
onding duty or interest. In the case of an absolute 
rivilege, once such a privilege is established there is 

a end of the matter and thereafter it is not open to 

le plaintiff to negative the privilege by establishing 
lalice on the part of the defendant. In the case ora 
ualified privilege, the demands of public policy are 
ot so high and the exigencies demand that protec- 
on should be afforded only so long as such persons 
•e not proved to have acted maliciously or from an 
□ moper motive. ILR (1958) 8 Kaj 681 , 1959 Hal 
W 247 , AIR 1958 Raj 257 (259, 260) (Pt C) 

>rs 8, 9). 

_Defamation — Qualified privilege — Slauderous 

atement by Patels of community while caste dis- 
ute was pending before Court — Good faith ana 
onest belief of makers. 

In order to claim the privilege, the defendants 
ave to prove that there was a privileged occasion on 
'hich they had a duty or interest ini ma £ lD P lu! 
ommunication to a person or persons who had too 
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corresponding duty or interest to receive it, and the 
communication was relevant or pertinent to the 
occasion. If that is established, then it is for the 
plaintiff to prove malice of the defendants in making 
the statement, by malice being meant an improper 
motive. 

Where in a caste dispute between husband and 
-wife, pending before a Court, the Patels of the com¬ 
munity to which the parties belonged, including 
some of the persons nominated by the State for being 
called upon to assist the Court in deciding caste 
disputes, send a slanderous statement against the 
husband to the Court before they were called upon to 
assist the Court, the statement cannot be said to have 
been made on privileged occasion. 

If the occasion is not lawful then it is immaterial 
whether the person making the statement was the 
headman of the estate or a member, and had in that 
capacity a legal or - moral duty to speak. 8 Sou L R 
27: AIR 1955 Sau 110 (111 to 113) (Prs 2, 3, 6, 8) 
<DB). 

9 (K). Publication. 


Defemation— Publication— Privileged, communi¬ 
cation — Resolutions passed at meeting—Reading of 
minutes at subsequent meeting—Effect. AIR 1957 
All 219 (230,231) (Pt E) (Prs 48, 52, 54). 


—Libel and -defamation—Publication libellous in 
regard to personal capacity of plaintiff. 

Personal capacity of a person is not limited to his 
character as an individual in private life, but com¬ 
prises also his personal conduct in relation to the 
affairs of associations or concerns with which he may 
be connected. Where the publication represented the 
plaintiff as a person who has been guilty of trickery 
and employment of hirelings in conducting the affairs 
of the Union of which sne was the President, and 
who had also been responsible for acts or violence, 
including daylight robbery, while outwardly profes¬ 
sing to subscribe to the creed of the Congress Labour 
Organization, the publication is not only defamatory 
of her, as regards her personal conduct in relation to 
her duties as the President of the Union, but it also 
oefames her as regards her general character on 
which such allegations are bound to react. AIR 1955 
NUC (Cal) 407 (DB). 


—Defamation—Public ition. 

The word "publish’ means to make known to 
others. Though in common parlance the word ‘publi¬ 
cation’ is usually understood in the sense of making 

the contents known to the public, yet the meaning 
of this expression is not so limited in law. When the 
report was made to the police, it was certainly made 
known to persons other than the plaintiff and this 
was sufficient publication in the legal sense. 1959 

?JaM^l 2,ILR < l959 ) 9Ba i498i AIR 1959 Raj 
169 (175) (Pt B) (Pr 28). 


10. Government servant. 

See Note 25 (B) 

11. Highway. 

See also Note 18. 

-"—Highway — Access to — Interference — Ow 
Extent utl,ng public Highway-Right of acce: 

r? er °*. a l anc * which is contiguous I 

public highway has a right of access to the high' 

* and an , d y ice versa at a °y Point along 

° Dt L Ct i. aild tbat ri Sht cannot be interfe 

* 1 ^r he t_® ay have fe nced his land off 

raised a wall for his convenience. 

th ? construction made on a part of 
public street did not prevent the owner of 


adjoining land from stepping into the highway at any 
point from his premises but he complained ot the 
construction because it prevented him from using the 

entire width of the road at the point where jt stood. 

Held, that the right of access into the highway is 
different from the right of user of the public highway. 
The former was a private right and the latter a public 
one. As the construction left unaffected the portion 
of the road immediately abutting on the premises, the 
plaintiff had access to every bit of the highway. 
Therefore it could not be held that his right was in 
any wav interfered with. (1957) 2 Andh W R 546 : 
1957 Ancih L T 930 : AIR 1958 Andh Pra 5S6 (590) 
(Pt B) (Prs 17a and 19) (DB). 

-Owner of property adjoining highway —Inter¬ 
ference with his right as such owner — Suit for 
injunction — Estoppel — (Evidence Act (1872), 
S. 115). 

When a party having a right stands by and sees 
another dealing with the property in a manner 
inconsistent with that right and makes no objection 
while the act is in progress, he loses the remedy by 
injunction which he would otherwise have. Where 
the owner of property adjoining a highway actively 
participated in the joint endeavour of the locality to 
establish a shrine on a part of the road abutting on 
his premises and consciously stood by fora period of 
10 years-when the institution gradually progressed 
and thereafter upon a misunderstanding arising with 
the other sponsors complained that the shrine and its 
structures constituted a source of damage to his pro¬ 
perty and person. 

Held, that the owner who was an active participant 
in .the encroachment and who stood by for a long 
period of time had so acquiesced in the act and was 
so guilty of laches that he would not be entitled to 
any equitable relief. (1957) 2 Andh W R 540 i 1957 
Andh L T 930 : AIR 1958 Andh Pra 586 (592) (Pt E) 
(Prs 30, 3L) (DB). 


12. Joint Tort-feasors. 

-Joint tortfeasors — Liability —(Married Women 

and Tort-feasors Act, 1935 (25 and 26 Geo. V. C. 30), 
S- 6 (1) (b) ). 

There is no statutory law of torts in India. The 
Courts here act on the principle of equity, justice and 
good conscience in matters which are not covered by 
statute and rely upon the principles established under 
the English law to find out what the rule of justice, 
equity and good conscience is. Any technical rule or 
statutory law of England is not, as such considered 
to be based on the principle of equity, justice or 
good conscience, unless it appears to be so to the 

rYa case - The rule of law indicated in 
LI. o (1) (b) is not necessarily based on any principle 
of equity, justice or good conscience. 

There is no justifiable reason why in theisubsequent 
s uit, it more than one suit is brought for damages 
against different persons, the plaintiff should be res- 
tncted to the amount decreed against one joint tort- 
ieasor in his suit against the other joint tortfeasors 
against whom the cause of action is not only joint 

(Pr 5) l (DB) d S6Vera • AIR 1955 AU 594 l 595 ) ( pt A > 


—joint tortfeasors —- Damages -Liability-Attacl 
ment of bouse by N in insolvency proceedings - 

? ft OU c i e lo c k * d r"" 9 f Icial Receiver unable to let 01 
house — Suit for damages by owner of house-Llab 

Where in the insolvency proceedings the propert 
was attached at the instance of one N and it rematne 
lockad and the Clfficii 1 Receiver could not le? out 
major port on of it to anyone in spite of his efforts j 

thfrR re f 4 0D ’ the dama 8® caused to the buildiug wi 
the direct consequence of the attachment and its b 
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ing locked up bv N and he alone must be held res¬ 
ponsible. AIR 1955 All 594 (595) (Pt B) (Pr 6) (DB). 


#-Joipt toit-feasors — Contribution — Buie in 

Merryweather v. Nixon—Applicability of, to cases in 
India —Contract Act (1S72), S. 43. 

Per Full Bench—The rule laid down in the English 
case of Merryweather v. Nixon, which is formulated 
in these terms, namely, there is no contribution 
among joint tort-feasors and wrong doers, has no 
application to cases arising in India. A I R 1932 All 
334, Overruled: AIR-1932 Mad 1 Not Appr. Case 
Law discussed. 


Per Wali Ullah, J.—After a decree has been obtain¬ 
ed against two or more tortfeasors, which imposes a 
joint and several liability upon each one of the judg¬ 
ment-debtors, if one of them is made to pay the 
entire amount of the decree, justice and fairplay re¬ 
quire that he should be able to share the burden with 
his compeers, i.e , the other joint judgment-debtors. 
Further, a tortfeasor may recover contribution from 
any other tortfeasor who is, or would, if sued, have 
been liable in respect of the same damage, whether as 
a joint tortfeasor or otherwise. The question whether 
contribution is actually recoverable and, if so, in 
what proportion, would necessarily depend on vari¬ 
ous factors and principally on the facts of the parti¬ 
cular case. Apportionment of the entire liability is to 
be made in such proportions as the Court thinks 
just and equitable having regard to the extent of the 
moral responsibility of the parties concerned for the 
damage caused. 

Per Agarwal J.: — Even in the case of conscious 
tortfeasors, contribution should be allowed where the 
facts warrant the same. This should be so whether a 
joint decree has been passed against the joint tort¬ 
feasors or not. Contribution is to be allowed as 
between conscious tortfeasors not upon the principle 
of implied agreement but upon equitable considera¬ 
tions. The mode of calculating the amount of con¬ 
tribution depends upon the facts of each case. Dharni 
Dhar v. Chandra Shekhar. 1951 A L J 521 i ILR 
(1952) 1 All 759 : A I R 1951 All 774 (783, 784,790, 
792) (Prs 31, 33, 71, 85) (FB). 

- Misfeasance proceedings — General principle of 
liability of joint tortfeasors cannot apply. See Com¬ 
panies Act (1913), S. 235. AIR 1959 Cal 625. 

■ ■■■Joint tortfeasors—Suit against joint tortfeasors 
Death of one of them — Legal representatives not 
brought on record—If conduct shows only an inten¬ 
tion of omission to sue, the suit does not abate. See 
Civil P. C. (1908), O. 22, R. 4. AIR i960 Madh-B 
322 (DB). 

-Joint tortfeasors — Damages — Trespass by cattle 

belonging to several owners, in a body—All are liable. 
AIR 1955 N U C (Madh-B) 5655. 


_joint tort-feasors—Decree.against—Entire amount 

if decree recovered in execution against only one of 
hem—He has right to contribution from other wrong- 
oe“. 1962 MPLJ (Notes) 154. A I B 1963 Madh 
»ra 49 (50) (Pt A) (Pr 7). 

_Joint tort-feasors — Partnership — Illegal sale of 

liesel oil with approval of partners—State recovering 

vhole penalty from one partner — 

iable to be sued for contribution. AIR I960 Mad 4 d7. 

—Joint tort-feasors-Conspiracy to defame plaintiff 
»y publication of libel contained in fabricated hand- 

lill—Single tortious act whatever parts conspirators 
night have played-Suit for damages for libel against 
Ills net bad for mis-joinder of causes d[action. See 
;ivil P. C. (1908), .O. 1, R. 3. AIR 19o6 Nag 146 


(DB). 


._Joint tort-feasors — Bight of one to insist on 

apportionment of damages. 


Where the defendant conspired with others to 
defame the plaintiff, he must be held to be joint tort¬ 
feasor along with his collaborators. The liability of 
joint tort-feasors is joint and several. The plaintiff 
can recover the whole of the damages from one of 
the joint tort-feasors. One of the joint tort-feasors 
has no right to insist on apportionment of the dama¬ 
ges. ILR (1956) Nag 378 : 1956 Nag L J 168 : A IR 
1956 Nag 146 (150) (Pt C) (Pr 19) (DB). 

-Joint tort-feasors — Contribution — Rule of non- 

contribution. See Contract Act (1872), S. 43. AIR 
1963 Pat 227. 


13. Liability. 


-Liability of Government for wrong orders passed 

by Courts.of Justice -(Master and Servant)—(Bengal 
Regulation (11 of 1822), S. 38), 

The Government is not liable for orders passed by 
Courts of justice. The reason is obvious. Although 
the presiding officers of the Courts of Justice may be 
Government servants in the sense that their salaries 
are paid by Government and their appointment and 
removal rest with the Government, yet it goes without 
sayiDg that once appointed they are independent of 
the Government. The Government cannot dictate, 
nor even suggest to them in what manner they should 
decide a particular case. Since they are totally inde¬ 
pendent of the Government in the discharge of their 
duties, the Government is not liable for their acts on 
the ground that it cannot control the said acts. This 
principle has received statutory recognition in S. 38 
of Bengal Regulation (11 of 1822). AIR 1922 All 276; 
21 All 341 and AIR 1937 All 158, Rel. on. 1955 
All LJ 697 : ILR (1957» 1 All.94: AIR 1956 All 
75 (77) (Pt B) (Pr 17) (DB). 

-Damages—Suit against Government — Maintain¬ 
ability-Property taken over by agent — Government 
need not have proprietary interest. See C. P. Code 
(1908), S. 79. AIR 1957 An'dh Pra 714 (DB). 


-Liability — Patni sale — Sale proceeds wrongly 

jaid by Collector to person not entitled to same— 
Liability of Government. 

The holding of a patni sale by a Collector is an act 
lone by an officer of the Government in the exercise 
)f powers conferred on him by the Patni Regulation 
ind done in the course of his official duties. It is not 
i private enterprise by the Crown nor an act by 
vhich the Crown, acting as such, invades tor its 
)wn purposes lands or goods or money belonging to 
i subject. Hence, where the Collector negligently 
aays out of the sale proceeds of a patni-sale a certain 
ium to an attaching creditor of the defaulting patni 
holder, the superior landlord who is entitled to tbe 

oroceeds cannot sue the Government (® r .7 a “^ ge f, . 7 . 
negligent act ofithe Collector. 51 C W N o37 « ( 47) 
[LR (1947) 2 Cal 141 (149) (DB). 

_Liability of Crown-Bights of subject 

If a subject fails to avail himself of remedies which 
:he law gives him against the acts of a servant of the 
:rown, he would not be permitted c '2 im ,^ 3g R 
n tort against the Crown, ol C VV N 53< i ( 4/) ILR 

;1947) 2 Cal 141 (150) (DB). 

_Wrongful action — Cases involving wrongful 

motive or intent - Corporation or company can be 
aeld liable—Penal Code (i860), S. 40. 

A corporation can be held liable for wrongful acts 
ind that such liability extends even o cases in which 
malice fraud or other wrongful motive or intent is a 
accessary element. An action for libel, malicious pro- 
•ecutionor deceit will lie against a company.IMS 
Kind W N 106 i 75 Mad ;L W 287 : ILR (1962) Mad 
781 1 (1962) 2 Mad L J 29 : AIR 1965 Mad 133 (136) 

(Pt B) (Pr 14) (DB). 
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—Liability of—Bodies corporate — Municipal cor¬ 
poration is as much liable in an action on tort as an 
individual — Travancore Municipalities Act (23 of 
1110 ), S. 375-Liability of municipal corporation for 
tort committed by its servants — Domestic and harm¬ 
less dog killed by municipal employee in course of 
fcis duty—Action by o wner tor damages against muni¬ 
cipal council—Action not barred by S. 375—Munici¬ 
pal council not immune from liability on ground that 
act was not intra vires municipal council—Plaintiff 
entitled to recover only the sum representing the 
value of the dog as damages — He is not entitled to 
recover any damage for mental pain and anguish 
suffered by him. 1961 Mad WNlOi (1962) 1 Mad 
L J 279 : ILR (1961) Mad 514 : 1961 Ker L T 153 i 
74 Mad LW 104 : AIR 1981 Mad 230 (232,233) 
<Pt C) (Prs 13 to 15). 

—Damages — Misperformance of quasi-judicial 
powers by administrative officers—Liability for. 

If administrative officers exercising quasi judicial 
powers act bona fide and honestly within the general 
range of their duties they are not liable for an error 
in judgment or for a mistake innocently made. But if 
they act maliciously or for a purpose not intended 
to be advanced by the policy of the privilege of their 
office, they would be liable to an individual for the 
misperformance thereof. (1959) 10 S T C 553 (Mad). 


—Damages — Land Acquisition Proceedings — 
Damage done during surveying by Government 
Officers without authority—Liability of State—Land 
Acquisition Act (1894), S. 5. 

Where the party’s pleading was that the officers 
concerned did not obey the statutory law laid down 
in S. 5 of the Land Acquisition Act, and it was no¬ 
where his case that the State of Orissa authorised 
them to do so : 

Held, that there could be no cause of action in tort 
against the State of .Orissa though those particular 
officers might have been sued for the alleged illega¬ 
lity committed by him. AIR 1954 Pat 513, Relied on. 
fff the State of Orissa was liable, it did not matter 
whether those officers were made or not made parties. 
AIR 1952 Nag 213, Relied on. Since the Government 
•of Orissa authorised the Central Government officers 
**nder its statutory power to make the survey, those 
■officers must for that purpose be deemed to have 
been employed by the Slate of Orissa, and it did not 
•matter who was their paymaster. 26 Cut L T 392 i 
AIR 1961 Orissa 124 (127,128) (Pt C) (Pr 5) (DB). 


Liability of Crown for acts of its servants—Pre 

•sent position in India—Immunity of State for tortiou; 

f?! 8 “? xce P tions to—(Constitution of India, Arts.294 
<b) and 300). 

Per Ahmed, J.—It is true that in England commoi 
4 aw does not recognise an action against Crown or 
tne principle either that ‘the King can do no wrong 

Tk. .l 1 ,^ 5 * cannot be sued in his own Court 
lnere the liabilities against Crown under commor 
law are enforced only on a Petition of Right, whicf 
extends to detention of the land, chattels or monei 
. 6 subject, and also to breach of contract. Thi 

su ^ ect * n India is, however, in many res 
<>ects different. 

oJKSfnend immunity of the State in India in thi 

forts has been put to at least three broad ex 

J 8 ™* a °d in those cases the State is liable to ai 

tert a nf! n T? Urls for ,ft e tortious labilities of it; 
servants. They are as follows : 

condn^A 6 / 6 1 j® f 0 , 1 , com P 1 l ained of is done in thi 
without hLn» dertaki f gs which ,“igbf b 3 e carried oi 

S tha S ?i V M eig r n po r r debated to it. Tha 

ploveesin 4 ^ 1 able fo c 9 . negligence of its em 
p * ees ia “*e C0UrsB of their employment in thi 
same way as any private employer in a similar case 


where the act complained of is of a private nature 
and not done in the exercise of powers usually called 
sovereign or Governmental power or in the perfor- 
mauce of an act of State. 5 Bom H C App 1 and 40 
Cal 391, (PC), Ref. to. 

(2) Where the acts complained of consist in deten¬ 
tion by the State of land, goods .or chattels belonging 
to the subject though in fact those acts are done by 
the officers of the State in the exercise of power 
given to them under the municipal law. In cases of 
this class the subject has a right to maintain an action 
against the State which in England, is done by Peti¬ 
tion of Right. The acts done in the exercise of sove¬ 
reign power are broadly divisible into two groups— 
(i) the first covering the acts of Stale properly so 
called, such as, making a treaty, commandeering pri¬ 
vate property for war purposes, or quelliDg civil dis¬ 
turbances by force, over which the Court has no 
jurisdiction—as regards which the agent is protected 
as well as the principal and (ii) the second covering 
the acts done under colour of municipal law as to 
which the agent at any rate is always responsible. 
These acts done under colour of municipal law are 
again divisible into two sub-groups—( 1 ) those consis¬ 
ting in detention, by the Crown, of land, goods or 
chattels belonging to the subject aod ( 2 ) those done 
by officers of the Crown in the discharge of their 
official duties. The former, as stated above, constitutes 
the second exception to the general rule. 51 Cal W N 
537, Ref. to. 


(3) As a rule acts falling in the second sub-group 
done by the servants in the discharge of their duties 
imposed upon them by the municipal law do not 
constitute a liability for action against the State on 
the principle that in exercising such authority or in 
exceeding it they cannot be considered to have been 
the agents of the authority appointing them so as to 
render the latter liable. In such cases neither the 
doctrine of‘Respondeat Superior’ apply. In cases of 
this class even ratification by the State would make 
no difference, because there can be no ratification 
unless the act is done on behalf of the principal in 
the first instance. But where it is proved that the im¬ 
pugned act has been expressly authorised by the 
State or that the State has been profiled by its per¬ 
formance, the State will not be left;immune from an 
action for the liability arising from them. They, 
therefore, constitute the third exception to the rule 
1954 Cri L J 1593 : ILR :33 Pat 603 : AIR 1954 Pat 
513 (517, 518) (Pt A) (Prs 14, 15) (DB). 1 


-Limuimy oi principal ror «»ww U is ugenc — suit 
tor damages for wrongful dismissal of servant bv 
^ g 0 ?L S / e ^ ontract Acl (1872), S. 73. AIR 1934 Tra V - 

tO 1U4 (Do), 


14. Malicious arrest and detention. 

See also Note 29. 

Arrest of person in one State under warrant of 
speaker of legislature of another State — Directions 
of Governments not statutory - Suit for damages for 

medical treatment - Trial and acquittal -Suit io, 
!*fc PaS ? . t0 P cr , son — Act when mala fide and malic? 

tricIPolice Act°(1959)!*' ^ Under S ‘ 53 ' M * d '“ Di* 

n «u« e F^ ain ^® c J aime ^^ arna 8 es Ifoma police officer in 

tWthl? 8 t0rt f ° r trespass c on his Person on the ground 
that the trespass was mala fide and malicious fI! U i d i 
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criminal trial the plaintiff was ultimately acquitted. 
The defence in the suit was that he bona’fide follow¬ 
ed the instructions of his superiors and certain rules 
to prevent his escape. 

Held, that, with reference to the commission of a 
tort of the character a motive or intention need not 
be attributed; that if the officer exceeded and abused 
his authority, the act would be malicious and mala 
fide unless it ia established that circumstances justified 
the use of the power. That the use of handcuffs and 
chaining of the plaintiff, an undertrial prisoner, like a 
ferocious animal was not justified, even upon literal 
interpretation of O. 660 of the Madras Police Stand¬ 
ing Orders, Chap. 31, p. 423 in Vol. I (I960 Edn.) 
Held, further : that the protection under S. 53 of 
the Madras District Police Act, 1959, barring suits 
filed after three months of the date of the cause of 
action would include acts done or intended to be 
done under the provisions of the Police Act and also 
acts done or intended to be done under the provi¬ 
sions of any other Act conferring powers on the 
police but not when the act is outside the ambit 
altogether. The suit in this case filed beyond three 
months was not barred by limitation. AIR 1964 S C 
33, Rel.on. 78 Mad LW 316: (19G5)2 Mad L J 
530: 1965 Mod L J (Cri) 890: ILP. (1966) 1 Mad 
393: AIR 1965 Mad 438 (439, 440) (Prs 4, 7) (DB). 

-Malicious arrest—Essentials—Distinction between 

malicious arrest and malicious prosecution indicated. 
AIR 1959 Mad 89 (95, 96) (Pt B) (Prs 28, 29). 

-Malicious arrest—Reasonable and probable cause 

— Lodging of F. I. R. on advice of counsel — Infer¬ 
ence of bona fide belief — Civil P. C. (1908),S. 100). 

The question whether in lodging F. I. R. against 
the plaintiff, on the advice of his counsel the defen¬ 
dant had acted in the bona fide belief that he had a 
cause of action against the plaintiff is not a question 
of law but only a circumstance to be taken into con¬ 
sideration in coming to a finding of fact as to whether 
the defendant in getting the plaintiff arrested acted 
bona fide or without any reasonable and probable 
cause. AIR 1959 Pat 490 (497) (Pt D) (Pr 14). 

-Damages — Action for wrongful preventive de¬ 
tention — Claim for loss of reputation cannot be 
disallowed. 

In an action for damages for wrongful preventive 
detention, the Court is not right in disallowing a 
claim by the plaintiff for loss of reputation. Ordina¬ 
rily the people presume that preventive detention is 
ordered only in connection with illegal activities and 
the reputation of a person who is so detained does 
suffer. 1960 Raj LW225 : 1LR (i960) 10 Raj 784: 
AIR 1961 Raj 64 (72) (Pt II) (Pr 31) (DB). 


15. Malicious proceedings. 

See also (1) Note 16. (2) Civil P. C. (1908), Ss. 9,95. 

-Malicious civil proceedings — Obtaining Court’s 

arder ou false and baseless allegations — It is direct 
act of party and not judicial act of Court — Party 
liable for damages. 

A distinction can be drawn between the acts done 
without judicial sanction and acts done under judi¬ 
cial sanction which is improperly obtained, where 
defendants by obtaining an order of injunction 
from a Court on false and baseless allegations cause 
injury to the plaintiffs property the injury is the 
direct and proximate result of the defendants action 
in obtaining the order of injunction on wholly im¬ 
proper and unjustifiable grounds. The case falls 
within the second of the above categories and makes 
the defendant liable in an action for damages. AIR 

1931 PC 28 and ILR 17 Cal 436 (PC), Rel. on. 1965 All 
W R (HC) 160 : ILR (1965) 1 All 946 : AIR i960 All 

172 (173) (Pr 13). 


16. Malicious prosecution. 

(A) Burden of proof. 

(B) Civil action. 

(C) Damages. 

(D) Evidence—Elements to be proved. 
See also Note 10 (A). 

(i) Judgment of criminal Court. 

(ii) Malice and absence of reasonable 
and probable cause. 

(E) Malice. 

(F) Prosecution. 

(G) Reasonable and probable cause, 

See also Note 16 (A). 


16. Malicious prosecution. 


-Malicious prosecution, suit for — Meaning of— 

Application under S. 107, Criminal P. C. maybe 
basis of — Test of damage sustained. 

An application filed against a party making false 
and malicious allegations of breach of the peace by 
the latter for the purpose of initiating proceedings 
under S. 107 of the Criminal P. C,, against him, 
amounts to a prosecution for which damages may be 
claimed. Such an application may be made the 
foundation of a suit for damages for malicious pro¬ 
secution. The proceedings on the application must, 
however, reach a stage at which damage to the plain¬ 
tiff results. 17 C VV N 554; 19 C W N 935 and 51 
C W N 723, Rel. on. 

Thus where in an application against the plaintiff 
to initiate proceedings under S. 107, Criminal P. C. 
the plaintiff was directed by the Magistrate to show 
cause and he did show cause; he had to appear before 
the Magistrate and incur costs for appearance and 
showing cause, the plaintiff must be held to have- 
sustained damage. ILR (1959) 2 Cal 395. 


-Magistrate’s finding in favour of defendant — 

Effect. 

Even though the Magistrate may have arrived at 
a Bnding in favour of the defendant! Civil Courts 
have got to reach their own conclusions in decreeing 
the suits for damages for malicious prosecution. The 
burden of proof in such cases is always on the plain¬ 
tiff. ILR (1952) Hyd 709 : AIR 1953 Hyd 21o (218) 
(Pt C) (Pr 16) (DB). 

_Malicious prosecution — Essentials — Effect of 


missal of criminal case. 

rhere is no presumption with respect to criminal 
jceedings that they were wrongly taken, it the 
)ceedings fail in a Court of law. It is therefore, 
pessary lor the plaintiff in a suit for malicious pro- 
ution to prove not only that he has been declared 
locent, but that he must also show that there was 
probable or reasonable cause for the complainant 
have started proceedings in the case. 1 a J cc ^ l, n 

. i i c_ rr (IA /Ol \ / D ■ Qi 


_Malicious prosecution—Essentials-Proceedingf 

mder S. 13, Legal Practitioners Act—Nature. 

The foundation of the action for a malicious pro- 

ecution lies in abuse of the process of the Court by 

vrongfully setting the law in motion and it is de¬ 
igned to discourage the perversion of the machinery 
i justice for an improper purpose. The plaintiff must 
irove that the proceedings instituted against him 
vere malicious, without reasonable and probable 
ause that? they terminated in his favour (if that 
,e possible), and that he has suffered damage. 
)amages might be claimed in such an action 
mder 8 three heads (i) damage ^to the person, 

ii) damage to property, and (iii) f,®. *° 0 f?h© 
ation. The word ‘prosecution in the title ot 
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action is not used in the technical sense which it 
bears in criminal law. AIR 1947 P C 108, Rel. on. 
Proceedings under S. 13 of the Legal Practitioners 
Act are not purely of a civil nature but are quasi- 
criminal in nature. Therefore, even if costs are 
awarded in proceedings under that section, the re¬ 
putation of a legal practitioner cannot be said to be 
re-established by the award of costs. 1960 M P L J 
243 s I960 M P C 138 : 1960 Jab L J 298 > 1960 Cri 
L J 829 : ILR (1959) Madh Pra*544 : AIR 1960 Madh 
Pra 171(173) (Pt A) (Prs 7, 9) (DB). 

—Malicious prosecution — President of Panchayat 
Court launching prosecution under S. 174, I. P. C. 
acts in judicial capacity — Suit against him for 
damages for malicious prosecution is barred under 
Judicial Officers’ Protection Act. See Judicial Officers’ 
Protection Act (1850), S. 1. AIR 19S1 Mad 211. 


-Malicious prosecution — Suit for damages — 

When lies — Proof required—“Prosecution”—Malice 
— “Reasonable and probable cause’’—Tests — Judg¬ 
ment in criminal case — Value of — (Evidence Act 
(1872), Ss. 33. 157 and 158). 

The action for damages for malicious prosecution 
Is part of the common law of England. In India, the 
law on the subject is exactly the same as the law in 
England and the U. S. A. The foundation of the 
action for damages for malicious prosecution lies in 
the abuse of the process of the Court by wrongfully 
setting the law in motion and it is designed to dis¬ 
courage the perversion of the mchinery of the justice 
for an improper purpose. The gist of the action is the 
putting of legal process in force. 

To render one liable for malicious prosecution it 
must appear that he has proximate and efficient cause 
of putting the law in motion; some affirmative action 
in connection with the prosecution must be shown, 

In order to succeed in a suit for malicious prose- 
eut'on, the second essential is that the plaintiff must 
establish that his prosecution by the defendant ended 
in ms favour. A prosecution may end favourably not 
only by acquittal but also end favourably by dis- 


-- —, *>-“6,nausea iu inai on aismissai or the 
complaint. The plaintiff must show that the defen¬ 
dant prosecuted him without reasonable and pro- 

(S e i 9 “ ad 646 t652ito ° 57 > (pt a > 

d„« ^ re % P r0secu t>on launched was withdrawn 

0ment r tho ^ ccused could not make a 

ord£ to 1n m h geS if° r n ?? ,iciou I s Prosecution. But in 
S!H e £ J , b . ar h,m the settlement must have beeu 

which th^ en b,m aD< ^ the P rosecu * or in pursuance of 

where th fl n P . r ° SeC . Utl0a was withdrawn. Therefore 

settlement P ff? eCUt, °? was withdrawn as a result or 

accused the b n»l^ 68fl h ® prosecutor a “ d one of several 

the claim^ m S ™ disentil,ed to make 

219 . W N 145 , (1950) 1 MadL J 

(1950 6 5 3 n 9 l 29 ‘ 1950 Mad W N (Cri) 29 : 

ffidMlVffl) (£ l 05 ‘ 51 CH L 11563 ‘ A >R 1950 

pros .? < ?“‘ io “ — Essentials stated - De- 

- B’s sidt aSSnc* A i A “ Exc ? pt B a11 convicted 
secuUon -- RA oH Af l r . damages for malici ous pro. 

S after even, ° nS ^ " aen . A aad B °? rdlal <>*« 


-Malicious prosecution—Nature of wrong—False 

imprisonment — Distinction, 

As contradistinguished with the wrong of malicious 
prosecution (he wrong of false imprisonment isan ac¬ 
tion of trespass. In this wrong the injury is always 
forcible and direct, forcible in tbe sense of being an act 
of physical interference with the person or property 
of another. As such trespass lies for all direct injuries, 
whether wilful or merely negligent. An action for 
false imprisonment will lie against any person who 
authorises or directs the unlawful arrest or detention 
of the plaintiff by a merely.ministerial officer of the 
law, as distinguished from a judicial officer or Court 
of justice. Unlike the case of malicious prosecution, 
it is not necessary for liability that the arrest should 
have been malicious; it is enough that it was without 
reasonable and probable cause. The burden of prov¬ 
ing the existence of reasonable and probable cause is 
on the defendant. Where the defendant by making a 
complaint under S. 420, 1. P. C.. to the police against 
the plaintiff had caused the latter to be arrested by 
the police and it was not the result, of any judicial 
order, the claim for malicious prosecution is - wholly 
misconceived.-AIR 1959 Pat 490 (494, 495)’ (pt A) 
(Prs 8, 9). 


—Malicious prosecution. 

Whenever the law has been set in motion not for 
the bona fade purpose of vindicating justice, but there 
is a perversion of the machinery of justice for im- 
proper purposes, an action wiil be maintainable 1957 

fpt i AHp 4 |a) I (DB) 6 Pa ‘ 786iAIR 1958 Pat 329 <333) 


XTa872ts:. P 10r i o U l i 0 O 3V lDgredien,! ~ <EvidMCe 

Ingredients stated - The co-existence of malice 
and want of probable cause are essential pre-requisites 

MaU^ Ce J S ° f aCti ° D f0r malici0 ^ prosecution 
— Malice alone, however great, is insufficient-Want 

of probable cause cannot be inferred from malice 1 

however great such malice may be but malice may be 

implied or inferred as^ fact from want or probable 

cause-The questmn is not what the actual facts were 

but w hat the defendant had reason to belipvA tUa 

were. ILR (1954) Punj 8; 55 Punj L R 218 AIR /of? 

PunJ 213 (213) (Pt A) (Pr 5) (DB)/ IR 19 ° 3 


&-! 

-Malicious prosecution-Burden of proof 

. ? oth as regards malice and the absence of reaso 
able and probable cause, the burden of proof 
upon the plaintiff and the questions wlwirt 
was malice and whether there was « er be 

Malicious prosecution — Suit for ,?<»,> 

5S? ‘° bC ed “ b ' iShed - °“* " ‘^o/ecuti^- 

him on a criminal charge- secondly Ugain 

lion was determined in his favo lh , e prosec 

without reasonable and probable rin d ?' tha u, it w 

it was malicious. The onSs of l!? se: fourthly, th 

these is on the plaintiff Th« Pr ° V, / g ever y oue 

who was the prosecute aid ^ tLTf° a in a11 
on the circumstance of uswer must depei 

406 : 1956 AndhWR Slo i.Ri, 1 ®, Aodh L 

(348, 349) (P, s 5, 1112) ( dbk 1957 Audh 3. 

^^lt U b S e B p r “o“ 0 d U ! i0n - Burden ° f P'001-E.s. 
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The plaintiff in order to succeed in a suit for 
damages for malicious prosecution has to prove, (1) 
that he was prosecuted by the defendant, (2) that the 
proceedings complained of terminated in favour of 
the plaintiff if from their nature they were capable 
of so terminating, (3) that the prosecution was insti¬ 
tuted against him without any reasonable or probable 
cause, (4) that the prosecution was instituted with a 
malicious intention, that is, not with the mere inten¬ 
tion of carrying the law into effect or in furtherance 
of justice but with some indirect or improper motive. 
ILR (1950) 2 Assam 181 : AIR 1950 Assam 101 (105) 
m C) (Pr 15) (DB). 

-Evidence Act (1872), Ss. 101 to 103. The onus of 

proving want of reasonable and probable cause, and of 
proving the existence of such facts as are evidence of 
such want, lies on the plaintiff. It is also essential that 
She plaintiff should give some evidence of the defen¬ 
dant’s malice, where it is denied, But if the plaintiff 
should prove want of probable cause malice may be 
inferred although want of probable cause is not con¬ 
clusive evidence of malice. 56 Cal W N 248 : AIR 
1952 Cal 242 (243 to 245) (Pt A) (Prs 5, 6). 

-Malicious prosecution — Burden of proof—Plain¬ 
tiff has to prove that defendant invented and insti¬ 
gated whole proceedings for prosecution. 

In a suit for damages for malicious prosecution, the 
question is not whether the plaintiff committed the 
acts complained of or whether the defendant invent¬ 
ed the acts or the offences imputed to the plaintiff, 
but the question is, whether the plaintiff has proved, 
that the defendant invented and instigated the whole 
proceedings for prosecution. AIR 1926 P C 46, Foil. 
1964 Ker L J 879 s 1964 Ker L T 602. 

_-Malicious prosecution — Burden of proof — 

Absence of reasonable and probable cause — Burden 
when shifts on defandant. 

In a suit for malicious prosecution the burden of 
proving absence of reasonable and probable cause, a 
negative, is not static, and may shift to the opposite 
party. As a matter of law, this is so but then the con- 
aition pre requisite is that -the plaintiff has given 
'■neh evidence, as if not answered, will entitle him to 
a veredic?’ AIR 1957 Mad 648, Rel. on. 1964 Ker L J 

379 1 1964 Ker L T 602. # . 

_Malicious prosecution—Suit for—What plaintiff 

should prove — Prosecution. 

In an action for malicious prosecution, the onus is 
upon the plaintiff to prove (1) that he was prosecuted 
by the defendant; (2) that the proceedings comp a.n- 
-d of terminated in favour of the plaintiff, if from 
their very nature they were capable or so terminating; 
(3) that the prosecution was instituted against him 
without any reasonable and probable cause, and (4) 
'hat it was due to a malicious intention of ^defen¬ 
dant and not with a mere intention to carry the law 

into effect. In the case of a person who merely gives 

some information to the Police on the basis of which 
the Police starts investigation and ultimately ays a 
charge against the person, who according to them, 

may be involved in a particular occurrence, it cannot 

be stated that such a person who merely laid infor- 
mation to the Police, without anything more, be 
considered to be a prosecutor unless he misleads the 
Police by bringing suborned witnesses to support it 
and influences the Police to assist him in sending an 
innocent man for trial before the Magistrate. In pro- 
ner easel Courts must consider even such a person 
Ta prosecutor and make him liable foi;damages 

for malicious prosecution. In such C A S ? S ‘^the iaw 

plai TL^LT3 r 0All^ 

Ifk’ii 3 ii)59 a K« 

1 N LB ( 1960 ?Ker 557 , AIR 1900 Ke, 264 (268, 269) 
4Pt A) (Prs 32, 39). 


•Malicious prosecution—Burden of proof — Plain¬ 
tiff must show that defendant had no reasonable and 
proboble cause — Facts alleged by defendant not 
obviously false — Question depending upon inquiry 
into previous history of subject-matter in dispute and 
its surroundings — It cannot be said that defendant 
acted without reasonable and probable cause. 51 Cri 
L J 418: AIR 1950 Kutch 12 (12) (Prs 5. 6). 

-Malicious prosecution — Burden of proof is in 

plaintiff to prove falsity of case and their innocence, 
that there was no reasonable and probable cause and 
that the proceedings were initiated in malicious spirit 
that is not in furtherance of justice. AIR 1955 N U C 
(Madh-B) 3342. 

-Malicious prosecution—Burden of proof. 

In an action for malicious prosecution, the plaintiff 
has to prove (a) that he was prosecuted by the defen¬ 
dant; (b) that the proceedings complained of termi¬ 
nated in favour of the plaintiff; (c) that the prosecu¬ 
tion was instituted without any reasonable and pro¬ 
bable cause; and (d) that it was due to a malicious 
intention. AIR 1926 P C 46, Foil. AIR 1953 Madh B 
269 (269) (Pt A) (Pr 3). 

-Malicious prosecution—Reasonable and probable 

cause — Onus. 

In a suit for malicious prosecution the onus of 
proving want of reasonable and probable cause for the 
prosecution is on the plaintiff and the question of 
absence of reasonable and probable cause is a question 
of fact. 

Reasonable and probable cause is defined as an 
honst belief in the guilt of the accused based on a 
full conviction founded upon reasonable grounds of 
the existence of a state of circumstances which, 
assuming them to be true, would reasonably lead any 
prudent and cautious man, placed in the position ot 
the accused, to the conclusion that the person charg¬ 
ed was probably guilty of the crime imputed. 1952 
N L J 183, Foil. 1961 M P L J (Notes) 132. 

-Malicious prosecution — Burden to prove want 

of reasonable and probable cause and malice> is J 1 ’ways 
on plaintiff— (Evidence Act (1872), Ss. 101-104). AIR 
1959 Manipur 32 (33) (Pt C) (Pr 8). 

-Malicious prosecution- Action for-~ Whfl { 

plaintiff has to prove— (Evidence Act (1872), Ss. 1UI 

to 103). , I . ..rr 

In an action for malicious prosecution theJ plaintitt 
has to prove that (i) he was prosecuted by the defen. 
dant; (ii) the proceedings terminated in favour of th 
plaintiff, it from their nature they were so capable of 
fprminating- (iii) the prosecution was instituted 

against him’without reasonable and P f r °^ ab ! e f ca , us ®i 
(iv) it was due to malicious intention of the defendant 
and noTwith the intention of carrying the law into 

cif ect 

The plaintiff has, in the first place, to give some 
evidence tending to establish an’absence ot reason^ 
able and probable cause operating on the mind of 
the defendant. To do this he must show the cireum^ 
stances in which the prosecution was instituted. I 

absence of such cause. . .. 

u is settled law that the initial onuB of proving the 

has "eadldtortSi acquittal oHhe accused person and 

bSSS? But some evidence on 
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his side is absolutely necessary and he cannot merely 
r ely on the fact that the Magistrate did not take 
cognizance of the case or that the case ended in the 
acauittal or discharge of the accused. ILR (1964) 
Cut 153: 1964 (2l Cri L J 163 : AIR 1964 Orissa 137 
(189) (Pt C) (Pr 9). 

-Malicious prosecution — What plaintiff has to 

prove — Presence of reasonable and probable cause 
—Onus of proof — Evidence Act (1872), Ss. 101 to 
104. 

In a suit for malicious prosecution, it is incumbent 
upon the plaintiff to establish that; (i) the proceed¬ 
ings were instituted or continued by the defendant; 
(ii) the defendant acted without reasonable and 
probable cause; (iii) the defendants acted maliciously; 
and (ivl the proceedings terminated in favour of the 
plaintiff. 

The onus of proof regarding the presence of 
reasonable and probable cause would lie on the 
defendant where the plaintiff has been acquitted on 
merits is a criminal complaint filed by the defendant 
against the-plaintiff. S. A. No. 490 of 1950 (Ori.), 
Foil. AIR 1902 Pat 478, Not. foil. (’63) 29 Cut L T 
357. 

-Malicious prosecution—Absence oh probable and 

■reasonable cause — Onus of proof — Rule as to — 
{Evidence Act (1872), Ss. 101-104). 

In an action for malicious prosecution the initial 
burden of proving the absence of probable and 
reasonable cause and the existence of malice on the 
part of the defendant in launching the prosecution 
against the plaintiff rests on the plaintiff. The burden 
may shift during the trial and the nature of evidence 
required to discharge the initial burden depends upon 
the facts and circumstances of each case. Where the 
plaintiff has failed to discharge the initial onus of 
proving the case against the defendant, there is no 
question of shifting of onus. (General principles 
stated). 24 Cut LT 421. 

-—Malicious prosecution — Suit for — Essentials to 
be proved — Burden to prove that piosecution was 
instituted without reasonable and probable cause 
with malicious intention lies upon plaintiff — Odus 
not shifted even where defendant purports to be an 
eye- witness totheoffen3e alleged. AIR 1938 Pat 529, 
held no longer good law. ILR 41 Pat 369 : AIR 1962 
Pat 478 (479 to 481) (Prs 3, 4) (DB). 

-Malicious prosecution — Burden of proof. 

In action for malicious prosecution the burden of 
proof, in the first instance lies on the plaintiff. He 
must show not only that he was prosecuted by the 
defendant, and, that the prosecution terminated in 
his favour, but also that he suffered damage, and that 
the defendant acted maliciously, and without reason¬ 
able and probable cause. The plaintiff no doubt in 
proving absence of reasonable and probable cause 
has to prove a negative, and, in general, need only 
give slight evidence of such absence. The amount 

and nature of evidence required to fulfil the initial 

Durden depends upon the tacts and circumstances of 
Tf o^ 57 „ B , L J « 546 , ICR 38 Pat 786 , AIR 

183) (DB) 329 l334 ’ 35 °' 3511 (Ft D) lPrs 15 ' 16 2. 

—-MaHciaus prosecution - Essentials to bo proved 
unus - (Evidence Act (1872), Sr. 101 to 103). 

■i n n^Kf C ii i0 , n a f ,?r r . malici0lls Prosecution’the onus is 


w iea ln ,avour of the plaintiff; (3) that 

iny P relsonlh°U lnst k U Li d a 8 ainst hil » without 
i!i S0 “ able a , nd P robabl0 cause, and :(4) that it 

aal nnr ifnf malici ° us intention of the defendant 
? Vyi lb a ? ere intention to carry the law into 

ru ?‘, B a 1 , 929 P C 40 : 51 M L J 42 and AIR 1944 
[Vol. 14.J Fn.D. 14. 


PCI: (1944) 1 M L J 40, Rel. on. AIR 1956 Pat 285 
(287) (Pr 3). 

—Malicious Prosecution — Suit for damages — 
Plaintiff’s onus of proof to establish that prosecution 
was false — Extent of — Shifting of onus. 

In cases for damages for malicious prosecution 
though the initial burden would lie on the plaintiff 
to establish that his prosecution was false and that it 
was made without any reasonable and probable cause 
the burden is not particularly heavy on plaintiff. 
There are many cases where the plaintiff’s case is 
negative, and then very slight evidence on the part 
of the plaintiff miy be sufficient to shift the onus on 
to the defendant. Tn such a case after the plaintiff 
has denied on bath his participation in a particular 
crime, it is for the defendant to prove by positive 
evidence that the plaintiff had committed the act 
complained of. This would be so where the prosecu¬ 
tion was based on facts which must have been within 
the knowledge of the prosecutor. AIR 1959 Raj 37, 
Foil. 1963 Raj L W 316 s ILR (1963) 13 Raj 801. 

—Malicious prosecution — Absence of reasonable 
and probable cause —Burden of proof lies on plaintiff. 
1958 Raj L W 434 : AIR 1959 Raj 37 (39) (Pt B) 
(Pr 11). 

16 (B). Civil action. 

-Malicious prosecution—Suit for damages— Death 

of either party — Right to sue does not survive. See 
Civil P. C. (1908), O 22, R. 1. 1964 All L J 1115. 

—Malicious prosecution — Civil action— Corpora¬ 
tion — Liability. 

A corporation, which has got in all civil matters 
the same liability as any other individual can be held 
to be guilty of malice and can be liable for damages 
in-all cases where a master would be Ii able for an 
act of his servant acting within the scope of his 
employment. (’50) 1950 A L J 754 i ILR (1950) All 
1310 : AIR 1952 All 554 (556) (Pt A) (Pr 4) (DB). 

—Malicious prosecution -Suit for damages - Forum 
—Court at place where plaintiff was served with 
summons in criminal case has jurisdiction to entertain 
^-Service of summons is part of wrong done to 
plaintiff See Cudl P. C. (1908), S. 19. 1965 (2) Cri 
L J 75 : AIR 1965 Bom 109. 

—Malicious prosecution — Suit for damages — 
Limitation. 

Starting point - Dismissal of criminal complaint 
for want of prosecution — Revision against dismissal 
also dismissed — Limitation starts from date of dis- 

“^ , i^Mr6 4 . S6eLimuation Act ii9o8 >' 

A assist ~ statu,or5 ' body iik ° 

If a servant of a statutory body like the munici¬ 
pality has laid the prosecution in the circumstances 

under which that servant would be liable for 

of h? geS 'iK h u" ‘ f i 1 ? had n0t acted within the sc opo 

of his authority and in excess of the powers conferred 
on him by the statute, then the employer, namely 
the statutory body will be equally liable 1955 vtarf 
w N 133.68 Mad L W 317 <1955) 1 ML 269 
AIR 1955 Mad 562 (563) (Pt B) (Pr 3). J 9 • 

Zn^iL Ci0 “p prosec , ulion - Action for damages (or 

by the defendants, the decree of the trial Court 
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reversed and the suit dismissed with costs. The plain¬ 
tiff died thereafter and his legal representatives tiled 
a second appeal. During the pendency of the second 
appeal the defendant died and his legal representa¬ 
tives were brought on record. On a preliminary 
objection raised by the respondents to the hearing 
of the second appeal founded on the rule actio 
personalis moritur cum persona: 

Held, when the plaintiff respondent in the lower 
appellate Court died after :the decree of that Court 
there was no right to seek relief in further appeal on 
the part of his legal representatives. With the decree 
of the lower appellate Couit in reversal of that of 
Ihe trial Court, the plaintiff lost in appeal what he 
had gained in the Court of trial. It is as if he 
were thereafter to agitate the matter with a clean 
slate, so to say, if he should file a second appeal, and 
if before he could, file it be died, his legal repre¬ 
sentatives could not file it after his death because 
with his death the cause of action personal to him 
diedtoo. Further, v/hen the defendant-respondent died 
during the pendency of the second appeal, the right to 
seek further relief* did not survive against his legal 
representatives. After wiping out of the trial Court's 
decree by the lower appellate Court’s the position 
was that there was merely an outstanding claim in 
the second appeal indeterminate in character on the 
part of the legal representatives of the plaintiff against 
the respondent alter whose death the claim cannot 
be pursued against his estate since it is only an 
unliquidated claim which has not been perfected by 
iudement at the time of the death of the defendant. 
1951 Mad WN 330 i 64 Mad L W 291: (1951) 
1 m L J 442 : AIR 1951 Mad 733 (733, 734, 736) 
(Prs 4, 6, 10). 

_Malicious prosecution and slander—Suit on basis 

of false complaint of theft to police dismissed — 
Decree reversed in appeal — New plea that plaintiff’s 
claim should be considered on ground of action for 
slander or defamation cannot be considered for first 
time in second appeal. See Civil P. C. (1908), S. ICO. 
(1965) 1 Mys L J 389 i (1965) 3 Law Rep 157 i AIR 

1966 Mys 13. 


_Malicious prosecution — Suit for damages — 

Forum — Court at place where plaintiff was served 
with summons in criminal case—If part of cause of 

action. 

A malicious prosecution is in essence a malicious 
abuse of the process of the ciiminal Court. If such 
abuse is made of the process of a criminal Court in a 
particular place by serving that process upon the 
person who was maliciously prosecuted the wrong is 
done in the place where he is so served. 

Even if S. 19 of the Code of Civil Procedure is the 
statutory provision determining the jurisdiction of 
the Court within whose jurisdiction a suit for mali¬ 
cious prosecution has to be instituted, the Banglore 
Court in this case within whose jurisdiction the plain- 
Hff was served with summons in the criminal case 
commenced by the defendant in the Bombay Court 
ic thfl Court in which it was competent for the plain¬ 
tiff to tastitute his suit. AIR 1933 Cal 706, Rel. on. 
39 Mys LJ 270 , AIR 1961 My, 188 (189) (Pt A) 

(Prs 4, 6). 

__Malicious prosecution — Complaint dismissed 

_ C on*! <r p. Code — Complainant proceeding 
To Revision and ummons issued to plaintiff - Suit for 

maheious prosecution lies. (1964) 6 O.iss. J D 218 : 
ILK (1964) Cut 598. 

_Malicious prosecution-Suit for damages-Forum 

— Maliciou prosecution-Notice of criminal proceed- 
. .A at C-Court at C has Jurisdiction to enter- 

tngS r?o damages. See Civil P. C. (1908), S. 20. 
U904) 6 Orissa J D2I8 : 1LR (1964) Cal 598. 


-Aiaiioiuub pruseeuupn—suit ror malicious prose¬ 
cution lies in respect of information given uncer the 
section, S. 107, Cr. P. C. See Criminal P. C. (1898) 
S. 107. 1955 Cri L J 989 : AIR 1955 Punj 139. 


16 (C). Damages. 

-Malicious prosecution —Damages —Chairman of 

municipality bona fide demanding license lee from 
plaintiff in accordance with its resolution — Prose¬ 
cution of plaintiff for failure to take out licence — 
Discharge — Municipality in demanding fee acting 
outside its powers under Act — Held, there was 
absence of reasonable and probable cause for prose¬ 
cution — Municipality not actuated by any indirect 
or improper motive other than furtherance of justice 
or vinoicatiou of the law in prosecuting—Held, their 
being absence of malice, claim for damages was not 
maintainable. ILR (1950) 2 Assam 181 i AIR 1950 
Assam 101) (104 to 106) (Pt E) (Prs 14,18,21) (DB). 

-Malicious prosecution — Infructuous criminal 

process. 

If, in fact, the processes of the criminal Court are 
set in motion and the criminal Court takes cognisance 
of the matter, the bare fact that the processes may be 
void on some ground or other does not disentitle the 
plaintiff from claiming damages for malicious prose¬ 
cution. 54 Cal W N 135 i AIR 1950 Cal 259 (259, 
260) (Pt A) (Pr 6). 

—Malicious prosecution—Damages—Grounds. 

In an action for malicious prosecution, the plain¬ 
tiff can claim damages, either on the ground of loss 
of reputation or damage to person and property, 
54 Cal W N 135 i AIR 1950 Cal 259 (260) (Pt C) 
(Pr 10). 

—Malicious prosecution — Malice established — 
Exemplary damages can be awarded — Lower appel¬ 
late Court reducing damages — Proper legal prin¬ 
ciple applied — No interference in second appeal. 
1959 KerL J 1172 : 1960 Ker L T 312 i ILR (I960) 
Ker 557 : AIR 1960 Ker 264 (275) (Pt B) (Pr 62). 


—Malicious prosecution — Damages — Vindictive 
amages. 

A malicious prosecution is one in which vindictive 
amages are permissible. AIR 1949 Nag 273, Rel. on. 
961 Jab L J 332 : 1961 M P L J 36 : 1961 M P C 
19 : ILR (1960) Madh Pra 1008 : AIR 1961 Madh 
ra 329 (332) (Pt C) (Pr 11) (DB). 

—Malicious prosecution — Reckless allegations 
gainst character of laywer — Award of vindictive 
amages. 

Where reckless allegations are made against the 
haracter of a professional lawyer, the Court is 

ntitled to take into consideration aggravation or 
amages and to award vindictive damages, lyow 

1 P L J 243 : 1960 M P C 138 : 1960 Jab L, J 298 i 
960 Cri L J 829 » ILR (1959) Madh Pra 544 : AIM 
960 Madh Pra 171 (174) (Pt C) (Pr 11) (DB). 

—Malicious prosecution—Suit for damages-Basifl 
E claim. 

Damages claimable in a suit for malicious prose- 
ution may be classed under two heads, Da “ e *y; 
L) solatium for injury to reputation and feelings or 
he plaintiff and his detention (if any) and conse- 
[uent suffering and (2) legitimate expenses incurred 
!y him in his defence. Damages under the firsj 1head 
re variable. They may be aggravated or mnigated 
iccording to the circumstances of the case. \\ her 
,oth the plaintiff and the defendant were actuated by 
nalicious P motives, the Court would be justified in 
warding only nominal damages. In a P^per case 
ixemplary damages may be awarded. Exemplary 
iamages sometimes called by the rather unp e 
lame of vindicative damages-are consolatory ratb t 
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than penal, resting upon the principle that where 
there is malice, the mental pain caused to the plain¬ 
tiff must be taken note of and a solatium awarded 
for it. AIR 1957 Mad 646 (656) (Pt B) (Pr 34) (DB). 

—Malicious prosecution — Damages — No satis¬ 
factory evidence to show that sums claimed as 
defence expenses were actually spent — Assessment 
of damages. 

Although the plaintiffs did not produce any satis¬ 
factory evidence that they spent the sums of money 
which they claimed to have spent in their defence 
in those Courts, they must have spent some money 
over their defence in the criminal Courts. Some 
damages are also awardable to them for the pain and 
suffering which they had to endure as a result of 
their having been unjustly prosecuted. 39 Mys L J 
754 : AIR 1962 Mys 153 (155) (Pt B) (Pr 17). 

-Malicious prosecution—Pleadings. 

Civil P. C. (1903), 0. 6, R. 2 — Cause of action as 
stated in plaint in suit for damages, based on mali¬ 
cious prosecution — Plaintiff cannot build up a case 
for damages for malicious arrest and search. See 
Civil P. C. (1908), 0. 6, R. 2. (1962) 4 Orissa J D 
334. 

—Malicious prosecution and malicious arrest — 
Process not issued — Arrest and search during Police 
investigation do not form part of prosecution — No 
suit for damages for malicious prosecution or mali¬ 
cious arrest lies. (1962) 4 Orissa J D 334. 

—Malicious prosecution—Damages. 

When the plaintiff is able to establish that there 
was no reasonable and probable cause for some of 
the charges preferred by the defendant in the ori¬ 
ginal proceeding but that there may have been such 
cause for other, the Court ought to grant a decree to 
the plaintiff in respect of the charges for which 
l .^ r ® was no reasonable or probable cause. I L R 

!2Ht(P t U C i , 8 ( P r 5 9 5 ,X R2l! ‘ : AIR 1953 P " Di 213 

Malicious prosecution—Quantum of damages. 
Complaint under Ss. 379 and 427, Penal Code- 
Complaint under S. 427 held to be without reasonable 
and probable cause - No proof that plaintiff was 
required to incur additional expenditure in defending 

charge under S. 379--Nominal damages awarded. 

P £ nj 8| 55 Pun L « 218 » AIR1953 Puni 

213 (215) (Pt D) (Pr 10) (DB). 


nf A%* U f l0us P*°* ec ution—Suit for damages-Llabi- 
of defendant-Opinion of lawyer. 

» ft r damages for malicious prosecution* 
!h! 2? ft at ? law 3( e f s opinion had intervened before 

about his prosecution will not help 

the l»®v « ail 4 r d 8 bad not , P la «d all the facts before 

KerLTMi 204 ’ Distinguished. 1955 

Ker L T 791, A J R 1956 Tray-Co 96 (96) (P r 4). 

16(D). Evidence—Elements to be proved. 

See also Note 16(A). 

(i) Judgment of Criminal Court. 

(ii) Malice and absence of reasonable and 
probable cause. 

16(D). Evidence—Elements to be proved. 

See also Note 10(A). 

SnSSSSS* PT05eCUti0D ~ Suit for damages “Facts 

maItelom e « t0 su * ceed L in , an actlon for damages for 
DroseouHnn k eC 'Ju 0n J th r e p i aintiff must prove (1) the 

awinst thfi l 6 W attt L 0{ a criminal charge 

plained of ft 6 P roc ® e dings com- 

natura thL iDated ft his favour lf from their 
?ki U i 8 f j y ^ ere ca pable of so terminating: (3) that 
the defendant instituted or carried on such proceed. 


ings maliciously; (4) that there was an absence of 
reasonable and probable cause for such proceedings, 
and (5) that the plaintiff has suffered damages: Case 
Law Ref. 1965 Kash L J 64. 

-Suit for — Essentials to be proved — ‘Malice’ — 

‘Prosecution’—What constitutes. 

Held, In an action for malicious prosecution the 
plaintiff must prove all the following points : (a) that 
the plaintiff was prosecuted by the defendant; (b) that 
the prosecution ended in plaintiff’s favour; (c) that 
the defendant acted without reasonable and probable 
cause; and (d) that the defendant was actuated by 
malice. The term ‘malice’ has to be construed as 
meaning an improper or indirect motive, that is to 
say, some motive other than a desire to vindicate 
public justice or a private right. The question as to 
who is the real prosecutor has to be established irres¬ 
pective of the tact whether the complaint is by the 
defendant himself or the prosecution is started at 
his instance. It is well-settled that instigating a pro¬ 
secution is something different from the act of giving 
information on the strength of which a prosecution 
is commenced by some one else in exercise of his 
own discretion. 1959 Cri L J 328 : (1959) 1 ML I 
135 : 1959 M L J (Cr) 157: A I R 1959 Mad 89 (94 to 
96) (Pt A) (Prs 16, 18, 21. 24, 26, 27, 28, 31). 

T—Malicious prosecution — Foundation of action 
for damages—Factors to be proved. 

The foundation of Jon action for malicious prose¬ 
cution lies in abuse of the powers of Court by wrong¬ 
fully setting the law in motion and it is designed to 
discourage the perversion of the machinery of iustico 
for an improper purpose. Before a plaintiff can suc¬ 
ceed in an action for damages for malicious prosecu¬ 
tion, it should be established that - (a) the defendant 
prosecuted the plaintiff; (b) the prosecution has ended 
m favour of the plaintiff, (c) the prosecution was 
without reasonable or probable cause; (d) the defen¬ 
ds* W i 3S aCtu , a i ed by malice and (e) the plaintiff has 
,r f d s P 0C,al dama 8 es or the proceedings are such 

iters; z c r;s% !■“ 

1,10 

——Malicious prosecution — Essential 

Plaitiff should prove that prosecution was without 
reasonable and probable cause and with f 

SWSSS&fflC 51 « 

1 0 (D) (i). Judgment of Criminal Court. 

—Malicious prosecution— Burden nf 

cence of plaintiff — Order nf Q „ en ?f ? r< ? of ““ Inno- 

trial—Effect. " ° f acquit,al criminal 

by A t D se°f rd KtabLh C 1naocence a ma “'l ° aSe d ? 0S not 

th.t the case again, 8S,ab J ‘ 

me,ely failure to move the aee,!’.l°! ,? r0vei ! 
case cannot be e 
of the accused. 

L J (Notes) 30. 

“ Malicious prosecution — Suit fr. j 
A cquittal in criminal case cannot j dama 
in proving want of reasnnahu be ? sed as ev 
for launching prosecution rd* 6 r 8nd pro ^ a ^^ 

Act (1872), j^SaSTESE ft7 . Ref - Ev 

—-Malicious prosecution — t 

probale cause-Burden of proS ‘ ° f reasonal 

Per Division Bench (Khan and Shiv Dayal IF 

Id a suit for tho rocovorv nf A *«*** ¥ ' 

prosecution, the produeSon of SI g i M i 0r ma 
criminal care is aot sufficient & the flSSPt 
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charge the burden of proving want of reasonable and 
probable cause for the prosecution. Observations 
in AIR 1952 Nag 310 to the contrary, Dissent, from. 

Per Khan J : — The rule of common law is that the 
plaintiff is bound to give some evidence, which may 
prima facie suggest absence of reasonable and pro 
bable cause. If he does, the onus then shifts to the 
defendant to rebut it. 

Per Shiv Dayal J : — The defendant will be deemed 
to have had reasonable and probable cause for a pro- 
secution where (a) he took reasonable care to inform 
himself of the true facts; (b) he honestly, although 
erroneously believed in his information and (c, that 
information, if true, would have afforded a prima 
facie case for the prosecution complained of. 1900 Jab 
L J 509:1960 MPC 545, AIR I960 Nladh Pra 397(399, 
400) (Prs 13, 15, 21, 22. 23) (DB). 

Malicious Prosecution — Absence of reasonable 


and probable cause—Proof of-Burden is on plaintiff 
to establish — Judgment of criminal Court is admis¬ 
sible only for purpose of showing that prosecution 
terminated in favour of plaintiff — Civil Court to 
decide the question—Acquisition based on false facts 
—Conviction by trial Court not material. ( bo) 78 

Mad L W 321. 

_Malicious prosecution — Evidence—Judgment of 

acquittal by criminal Courtis admissible in evidence 
in civil suit only for limited purpose of establishing 
fact that the prosecution had ended in plaintiff s 
favour and not for purpose of ascertaining grounds 
on which judgment had proceeded. See Evidence 
Act (1872), S. 13. A I R 1959 Manipur 32. 

•Malicious prosecution — Evidence — Criminal 
. . i . a -i__ /Ki’inpnpp Art 


■ .naiiviuuo - 

Court judgment - Admissibility of - (Evidence Act 
(1872), S. 43). 

It is Dot judgment of the criminal Court has to 
be ignored altogether but it should not be relied 
upon as conclusive for deciding the civil suit for 
malicious prosecution. A civil Court has to go' into 
the matter on the evidence adduced before it in the 
civil suit independently of the view expressed by the 
criminal Court. The sense in which it is said that 
the criminal Court judgment is not ad mis sib e in 
evidence is that apart from the fact of the result of 
the criminal Court judgment, namely, its termination 
in favour of the accused persons, the observations of 
the criminal Court or the reasoning on which the 

(31,32) (Pt B) (Prs 9). 

-Malicious prosecution — Evidenca and ~~ 

binding 8 in^econd^ppeal if W ff pshown that lower 

_Malicious prosecution — Malice and want of 

probable and reasonable cause - Burden of proof on 
plaintiff — Judgment of criminal Court cannot be 

S a srj « 

(227) (Prs 4, 5). 

_Malicious prosecution - Proof - Judgment in 

criminal Court-Admissibility. 

It is well settled that in every caje of malicious 

which may have led the criminal Court to an 


acquittal. It is equally well settled that in such 
an action, it is no part of the duty of the Judge of 
the civil Court to criticise the judgment of the 
criminal Court acquitting the plaintiff. The judg¬ 
ment of the criminal Court Is in no way binding 
upon the civil Court in such a case, and, it can. 
not be pleaded as a bar to prevent the defendant 
from proving that the charge made by him agaiost 
the plaintiff was in fact true. Such a judgment is 
evidence and, a conclusive evidence, merely to show 
the acquittal of the plaintiff as a fact iu issue. A I R 
1930 All 537, Rel. on. But such a judgment is ad¬ 
missible to show who were the witnesses examined 
by the parties and what documents were produced 
in that case when the existence of such documents 
and the non-exaaairation of such witnesses, is chal¬ 
lenged in the civil action. 1957 B L J R 546 : 1 L R 
36 Pat 786 : A I R 1958 Pat 329 (348) (Pt L) (Pr 150i 
(DB). 

16 (D) (ii). Malice and absence of reasonable 

and probable cause. 

-Suit for damages-Proof of malice. 

In an action for malicious prosecution the plaintiff 
has to prove (1) that he was innocent and so pro¬ 
nounced by the tribunal before whom the complaint 
was preferred against him, (2) that theie was no 
reasonable or probable cau^e for the pr< sedition, and 
(3) that the proceedings were initiated in a malicious 
sphit, that is, from an indirect or improper motive 
and not in furtherance of justice. 

Held : In the absence of the complaint and the 
judgment of the Court which tried the case ending 
in the acquittal, it is difficult for any Court of law 
to find the prosecution was in fact malicious, AIR 
1952 Ajmer 36 (1) (36> (Pr 3). 

-Malicious prosecution — Suit for damages — Ab¬ 
sence of reasonable or probable cause and presence 
of malice are necessary ingredients — Both must be 
proved—Finding as to absence of reasonable cause — 
Malice cannot be presumed — Distinction between 
absence of reasonable cause and malice. AIR 1944 
PCI; AIR 1940 All 204, Rel- on.-Civil P. C. (1908 . 
Ss. 100-101-Evidence Act (1872), Ss. 101 to 104 and 
114. 1965 All LJ 317. 

-Malicious prosecution — Duty of prosecutor 

Want of reasonable and probable cause. 

The duty of the prosecutor is not to ascertain 
whether there is any defence. If the prosecutor has 
honest belief on the materials placed before him in 
the guilt of the accused and the materials placed 
before him are such that a reasonable man, in the 
circumstances of the case, would believe that !the 
accused was guilty, then it cannot be said that ther 
was want of reasonable and probable cause. I 
(1950) All 1310 : 1950 A L J 754 i AIR 19o2 All 5o4 

(557, 55S) (Pt C) (Prs 12,14) (DB). 

- Malicious prosecution - Malice and want of 

reasonable cause - Proof of-Ouus is on __ 

Civil Court must adjudge on evidence before 
Evideoce in or findings by criminal Court not 

sulficient. 

The burden lies on the plaintiff to establishi want 
of reasonabe and probable cause asiwell a; malice. 
Malice cannot be inferred from want of r ® a *®"aWe 
and probable cause. The two elements must co- 

exist. .. . 

z iKKrrrxsssiiS, j 
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irrespective of the views expressed by the criminal 
Court as to the credibility of witnesses is examined 
before it or to the findings recorded by the criminal 
Court. A I R 1925 All 837 and A I R 1945 Bom 320. 
Rel. on. (1964) 2 Andh W R 148 i 1964 M L J 
(Cri) 515. 

-Malicious prosecution—Ingredients of— Absence 

of reasonable and probable cause —Burden of proof. 

A complaint under S. 408, Penal Code, was filed by 
A, alleging that A, on behalf of his masier G, had 
booked certain goods for sale at Gauhati and had 
deputed M, another employee of G, to take delivery 
of goods and sell them through X who were the 
agents of G, that M took the delivery of goods and 
instead of selling through X sold them through J 
and by showing a bogus sale at lower rates misap¬ 
propriated the balance. The accused were dis¬ 
charged by the Magistrate. Upon the suit for 
malicious prosecution brought by J : 

Held, that under the circumstances if G bona fide 
believed that J along with M without any authority 
sold the goods and misappropriated the balance, it 
could not be said that he had no reasonable and 
probable cause to think that J had committed an 
offence. 

Held, also that from the mere fact that the case 
in the civil Court was different from the one taken 
in the criminal Court an inference could not be 
drawn that the facts were known to the complainant 
at the time when the complaint was filed and they 
were false to the knowledge of the complainant at 
that time. (1881) 8 Q B D 197; AIR 1944 PCI, Rel. 
od. ILR (1962) 14 Assam 470 : AIR 1962 Assam 129 
(131) (Pr 9) (DB). 


plaintiff. The burden of proving the absence of rea¬ 
sonable and probable cause is on the plaintiff. 

Held, that the plaintiff had not discharged the 
burden cast upon him to prove the absence of reason¬ 
able and probable cause for the conduct of the defen¬ 
dant. AIR 1944 PCI, Foil. 1959 Ker L T 1081l* 
1959 Ker L R 1141 : 1959 Ker L J 1233: ILR (1959) 
Ker U89 j AIR i960 Ker 13L (132, 133) (Prs 5, 10, 

n. im mm. 


-Malicious prosecution — Ingredients — Want of 

reasonable and probable cause— Proof of —Absence 
of reasonable and probable cause—Inquiry into malice 
not necessary. 

In a suit for malicious prosecution the plaintiff 
must establish inter alia (1) that the defendant acted 
without reasonable and probable cause; and i2) that 
he acted maliciously. The question of reasonable and 
probable cause depends on the facts as known to 
the defendant who initiated the prosecution. When 
the facts upon which the prosecutor acted have been 
ascertained and when the facts operating on the 
prosecutor’s mind at the time of the prosecution are 
known then the Court has to determine whether 
those facts afforded reasonable and probable cause 
for prosecuting the accused. If these facts do accord 
reasonable and probable cause theu the prosecution 
would be justified and it would not as a rule be 
necessary for an inquiry to be made into the prose¬ 
cutor’s belief. The state of his belief goes to malice 
but not, as a rule to reasonable and probable cause. 
(1951) 1 All E R 814 and (1952) 1 All E R 1, Rel on; 
ATR 1952 Nag 310, Dissented from. Nladh B L J 
1955 (H C R) 1445 : ILR (1955) Madh B 137 : Madh 
B L J 1955 <H C R) 259 » Madh B L R 1955 (Civil) 
373 : AIR 1956 Madh B 32 (33) (Prs 2, 3). 


-Malicious prosecution — Malice — Evidence and 

proof of. 

In actions for malicious prosecution, malice can be 
proved either by showing (what the motive was and 
that it was wrong, or by showing that the circum¬ 
stances were such that the prosecution can only be 
accounted for by imputing some wrong or indirect 
motive to the prosecution. Salmond on Torts, 13th 
Edn., pp 724, 725, Rel. on. Absence of reasonable 
and probable cause for launching the prosecution 
may b e some evidence of malice. 1964 Ker L J 879 i 
1964 Ker L T 602. 


_pi^ a !? £ 10us P rosecul ‘on — Essentials to be prov 
Plaintiff must prove absence of reasonable cai 
and presence of malice on part of defendant. 

The points that require to be proved, in a suit 1 
t “^‘cious prosecution are, inter a! 
I?!! the , Y e 6 , nt launched the prosecution withe 

reasonable and probable cause :ani that he act 
maliciously. 1964 Ker L T 002 « 1964 Ker L J 879 

—Malicious prosecution - Damages - Suit for 

ceedinws h P pI ? iotiff onl y abuse of Judicial pi 
Sole ? - Plaintiff cannot succe 

L J 273 S Pr ° Ved ' 1962 Ker LT 354 : 1962 K 

r^onIhl C i?nH PrOS E C |l! ion - Malice aQd ab ^nce 
reasonable and probable cause - Onus of proof. 

i- ? for damages for malicious prosecution, 

the d35137 » f °V j 0 p!aintiff ' Infer alia to prove th 
S without reasonable and%robal 

Even in 31 Jbe defendant was actuated by mali< 

of the defendant 11 ?**^ s V cceeds in establishing mail 
action k?,“ at* ,n order to make out a cause 

probabl e h cTS 1C ® and w ~ Dt of r0asonal >le aj 

without the otL mUSt FI™ 1 - Either is insufficie 
determinaffoni h ’ v. nd the important question f 
acteTwitho^ 1 « UCh a u 3Se I s , whether the defenda 

he sent the fiL. S ?i nab ! e f ad Probable cause wh« 
nformatlon leading to prosecution of tl 


-Malicious prosecution — Malice or want of rea¬ 
sonable or piobable cause — Judgment of acquittal — 
It is conclusive only for showing that prosecution 
terminated in favour of plaintiff— Plaintiff must show 
malice in fact, i. e., defendant was actuated by spite 
or ill-will. A I R 1955 NUC (Madh B) 3765. 


' Suit for damages for malicious prosecution — 
Want of reasonable and probable cause—Proof. 

Reasonable and probable cause is an honest belief 
in the guilt ol the accused based upon a full couvic- 
tion founded upon reasonable grounds of the exist¬ 
ence oi a set of circumstances which, assuming them 
to be true would ordinarily lead a prudent and 
cautious man placed in the position of the accuser to 
the conclusion that the person charged was probably 
guilty of the crime imputed. (1961) MPLJ Notes) 


...... lirusccuuon — Malice — interence c 

sence °f reasonable and probable cause ■ 
(Evidence Act (1872), S. 114). 

Malice can be inferred in certain circumstanc 
irom absence of reasonable and probable cause. If 
prosecution is launched with the knowledge that tl 
accused has committed no offence, a presumptic 
would arise that the prosecution was due to a malic 

6177a?R m R (19 A 5) Nag 872 ‘ 1955 Na & L 
21) (DB) ^ ^ 265 ?(267, 268) (Pt C) (PrS 1 

anfTnrnllaw" 3 pros0 <*tion - Absence of reasonab] 
and probable cause-Civil P. C. (1908), S. 135. 

old ?h« C d ti0n of u a decr80 which was nearly 15 yea; 

souih/ = re t h ? lder ’ * ho was a senior advocat 

r e r d Xh°e Q "" & - 

aDnrkfld rvf j 1 arrest * Ihe process-server we 

under S. 135, Civ°lV C^TtaP 8 iramu Q aity {rom aire; 
the order and did notJ5° cess 'Server respecte 
Thereupon the 
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TORTS—10. Malicious prosecution 

against the decree.holder under S. 3-41 read with 
S. 109, Penal Code which ended in acquittal. In a 
suit for carnages for malicious prosecution filed by 
the decree.holder; 

Held, that the decree-holder was perfectly within 
his rights in pursuing the judgment-debtor and in 
trying to arrest him. The judgment-debtor. in launch¬ 
ing a criminal prosecution, acted not only maliciously 

, . without reasonable and probable cause. The 
plaintiff's suit can, in the circumstances, be decreed. 
(i960) 20 Cut L T 289. 

—-Malicious prosecution — Absence of reasonable 
and probaole cause of malice — Initial burden — 
Shifting of onus—Accusation false to the knowledge 
of defendant and enmity between parties and their 
supporters — Conclusion would be that prosecution 
of plaintiff was malicious as well as without any 
reasonable and probablecause. (Evidence Act (1872), 
Ss 101 to 103)—AIR 1955 Orissa 129, Foil. AIK 1950 
Pat 285 (288 to 290) (Pt C) (Prs 5, 7, 8). 

—Malicious prosecution — Malice and absence of 
reasonable and probable cause—Case on facts — Pro¬ 
secution held started with malice and without rea¬ 
sonable cause. AIR 1955 NUC (Pat) 2-491. 

16 (E). Malice. 

•-Proof — In the absence of the complaint and the 

judgments of the trial Court ending in acquittal in 
the case it is difficult for any court of law to come to 
the finding that the prosecution was in fact, malicious. 
AIR 1952 Ajmer 36 (1) (36) (Pr 3). 

— Malicious Prosecution — Malice —Words “with 
intent to cause injury” in S. 211, Penal Code indicate 
malice — Standard and Measure for judging 'malice', 
stated. See Penal Code (1800), S. 211. 1965 All W R 
(HC) 316, 1965 All Cri R 229: AIR 1906 All 60 (DB). 

-Malicious prosecution — Malice — Proof. 

One J made a report at the police station that there 
had been a theft of movable committed in his house 
in his absence and that his suspicion was against one 
M and his companions. This report was followed by 
a house search made by the police but nothing incri¬ 
minating was recovered. M was a young lad of 
about 10 years. Evidently the grounds for J’s sus¬ 
picion against M were that the family of M bore ill- 
will to him and they were his close neighbours. 

Held, that these circumstances evidently showed 
that J had reasonable grounds for the suspicions 
which he expressed in the report lodged by him. If 
J had made a definite statement that the theft had 
been committed by M it could very well be said that 
he should have proved his bona fides for making that 
positive assertion; but when he expressed only a 
suspicion and there were good grounds for that sus¬ 
picion, it could not be said that J was actuated by 
malice in making that statement. The statement 
made by J was a bona fide statement and although he 
had not entered into the witness-box his statement 
was privileged and no action for damages could be 
brought on the basis of that statement. He could not 
therefore be held liable for damages for this act of 
the police I he mere non-recovery of any stolen 
articles from the house of the plaintiffs was also not 
in itself a conclusive proof of the fact that the plain¬ 
tiffs had no hand in the theft. All that had to be seen 
in this case was if these proceedings initiated by__a 
report had been shown to be malicious. I L R (1957) 
1 All 501. 

-Malicious prosecution — Absence of reasonable 

and probable cause — Legal malice when to be 
inferred. 

In a particular case it may be possible to infer 
improper motive from the obvious or the apparent 
illegality of the action taken. But it is not in every 


■(D) (ii) Malice and absence of etc. 
case that because there is absence of reasonable or 

probable cause for a prosecution that a Judge would 
be justified in inferring malice. Where there is som£ 
thing more to indicate the existence of indirect or 
improper motive besides the mere absence of 
reasonable or probable cause, a finding that the pro¬ 
secution was malicious would be justified II R 

IKSMliW AIR 1950Assi 101 

-Arrest by railway servant. 

As to malice, which is an essential ingredient in an 
action for malicious prosecution, the principle to be 
followed in a case of arrest by a railway servant 
under S. 132 of the Railways Act is that which ap¬ 
plies to a corporation In respect of a prosecution 
initiated by an agent with the principalis authority, 
express or implied, the malice of the agent will be 
imputed to the principal. It is on this principle that 
a corporation is liible to an action for malicious pro¬ 
secution, although it has no mind and cannot be 
guilty of malice. 56 Cal W N 248 : AIR 1952 Cal 
242 (247) (Pt C) (Pr 10). 

-Absence of reasonable cause is no malice—Held 

that there was reasonable cause. 

In order to make a case for damages for malicious 
prosecution successful, the plaintiff must first esta¬ 
blish that he was prosecuted by the defendant. 
Secondly, he must prove that the proceeding termi¬ 
nated in his favour. Thirdly, the plaintiff must show 
that his prosecution was without reasonable and 
probable cause and lastly, he should convince the 
Court about the prosecution by the defendant being 
due to a malicious intent, and not with one of carry¬ 
ing law into effect. AIR 1920 PC 40, Rel. on. 

Mere absence of reasonable and probable cause 
does not necessarily mean malice. The Court must 
come to the conclusion not only that the lodging of 
the complaint by the defendant was without reason¬ 
able and probable cause but he did then entertain no 
genuine belief in the accusation he was making. AIR 
1951 Assam 101, AIR 1944 PC 1 and (1940) 1 M L J 
688, Rel. on. 

Held on facts that the defendant’s complaint was 
not without reasonable and probable cause. ILR 
(1952) Hyd 709 : AIR 1953 Hyd 215 (217, 218) 
(Pt A) (Prs 8, 12) (DB). 

-Malicious prosecution — Malice — Anger is not 

malice. ILR (1952) Hyd 709 : AIR 1953 Hyd 215 
(218) (Pt B) (Pr 16) (DB). 

-Malicious prosecution—Proof of malice —Mere fact 

that plaintiff was acquitted for want of prosecution 
does not p,ove malice. Purvell v. Macnamara (1808) 9 
East 361 and Sykes v. Dunbar (1799) 1 Camp, 201, 
Rel. on. (1965) Kash L J 64. 

-Malicious prosecution —Malice—What is. 

Malice is a legal term which has now acquired a 
judicial definition. Malice in law in a suit for 
damages for malicious prosecution means the pre¬ 
sence of some improper and wrongful motive, that 
is to say an intent to use the legal process in question 
for some other than its legally appointed and appro¬ 
priate purpose. It means an improper or indirect 
motive other than a desire to vindicate public justice 
or a private right. It need not necessarily be a feeling 
of enmity, spite or ill-will; it may be due to a desire 
to obtain a collateral advantage. Case Law Hei. 
(1965) Kash LJ 64. 

—Malicious prosecution — Requisites — Malice, 
meaning of. 

The plaintiff, in order to succeed in a suit for 
malicious prosecution, has to prove that the deten- 
dant was actuated by malice and that he had acted 
without reasonable and probable cause. The mere 
fact that the complaint filed by the defendant against 
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the plaintiff was dismissed and the plaintiff was dis¬ 
charged does not render the defendant liable for 
malicious prosecution. Malice has been said to mean 
any wrong or indirect motive but a prosecution is 
not malicious merely because it is inspired by anger. 
However wrongheaded a prosecutor may be, it he 
honestly thinks that the accused has been guilty of 
a criminal offence he cannot be initiator of a malici¬ 
ous prosecution. AIR 1955 J&K 27 (28) (Pr 4) (DB). 

—Malicious prosecution—Malice—Meaning of. 

Malice means the presence of some improper and 
wrongful motive—that is to say, an intent to use the 
legal process in question for some other than its 
legally appointed and appropriate purpose. Salmond 
on Torts, 13th Edn. pp. 724, 725, Rel. on. 1964 Ker 
L J 879 s 1964 Ker L T 602. 

—Malicious prosecution—Malice. 

If a person prefers an indictment, or sets the cri¬ 
minal law in motion knowing at the time he did so 
that he has no reasonable ground for it, that alone is 
evidence of malice on his part. By the term malice 
is meant an indirect wrong motive. Any motive other 
than that of simply instituting a prosecution for the 
purpose of bringing a person to justice is a malicious 
motive on the part of the person who acts in that 
way. Malicious intention is a wish to injure person 
rather than to vindicate the law. AIR 1932 Bom 259, 
Foil. 1961 Ker L J 1313 j (1962) 2 Ker L R 649 : 
1961 Ker L T 1067. 

—Malicious prosecution—Malice. 

Malice means wrong or improper motive, that is, 
motive other than securing ends of Justice. If the 
complaint was a false one, it would have followed 
that the charge was made maliciously. Where 
however it is found affirmatively that there was 
reasonable and probable cause for tfiling the com¬ 
plaint, it cannot be held that the complaint was filed 
maliciously. AIR 1954 Kutch 39 (42) (Pt D) (Pr 11). 

—Malicious prosecution—Proof of malice. 

MaliC9 can be inferred in certain circumstances 
from absence of reasonable and probable cause. If a 
prosecution is launched with the knowledge that the 
accused has committed no offence then whatever 
may be the motive which actuates the prosecutor, the 
prosecution would be considered to be due to malicl- 

(PlC?(P?8) n ^ ^ A1R 1953 Madh ~ B 269 (269) 

*—Malicious prosecution—Malice—Proof. 

Where the prosecution for criminal breach of trust 

was being conducted by Assistant Public Prosecutor 

and the accused was defended by no less than three 

advocates, from the fact that the complainant also 

advocat t 0 » with the permission of the 

..£ r ? te {he Assistant Public Prosecutor it 

com P lainaD * was actuated by 

a « aiQSt the accused. AIR 
1957 Mad 648 (659) (Pt C) (Pr 44) (DB). 

-Malicious prosecution—Malice. 

e f lists j. nless A® predominant wish of the 

nA i V Dd 1 1Ca ! e the law * Where the defendant 
fe the J tr . ttth of the charge he makes 

hfttwp^n Bln 1? an< Vto®*® ls a long standing feud 
K 0n parties, the defendant’s predominant 

l7a°fA not b ! t0 y indica fe the law but to humi- 

(1891) 2 Q B 718, Ref. 

id«si 9 w 2 V 183 * ILR ( 1953 ) Nag 529 i AIR 
1952 Nag 310 (312) (Pt D) (Pr 9). 

*—Malicious prosecution—Malice. 

°u s ? ot nec essarily connote personal spite 
motivfl^i.L bU *l 0nly an indirect or improper 
1938 Pat 529 f If 1 de>ire to vindicate the law - AIR 


A mere absence of reasonable and probable cause 
does not justify, as a matter of law, the conclusion 
that the prosecution svas malicious, though it is quite 
conceivable that the evidence which is sufficient to 
prove absence of reasonable and probable cause may 
also establish malice, AIR 1948 Pat 167, Foil. 21 Cut 
L T 423 : AIR 1955 Orissa 129 (132) (Pt B) (Prs 23, 
24) (DB). 

—Malicious prosecution—‘Malice’—Proof Prose¬ 
cution inspired by anger. 

Malice and absence of reasonable and probable 
cause must unite and co-exist in order to produce 
liability. Where there is such plain lack of reason¬ 
able and probable cause that obviously the prosecutor 
could not have believed in the charge this may itself 
provide an evidence of malice. A prosecution is 
malicious only if it is animated by a desire to use the 
criminal law for some such purpose for which it is 
not intended. Malicious intention means a wish to 
injure the party, rather than to vindicate the law. 
But a prosecution is not malicious merely because 
it is inspired by anger. However wrong-headed a 
prosecutor may be, if he honestly thinks that the 
accused is guilty of a criminal offence, he cannot be 
called the initiator of a malicious prosecution. 1957 
B L J R 546 :1 L R 36-Pat 786 1 AIR 195S Pat 329 
(336) (Pt I) (Prs 24, 25) (DB). 

-Malicious prosecution—Malice. 

If the defendant had a reasonable and probable 
cause for setting the criminal law in motion the mere 
fact that he might have pursued a civil remedy can¬ 
not render him liable for malicious prosecution. 
ILR (1954) Puni 8 : 55 Punf L R 218 i A I R 1953 
Punj 213 (214) (Pt B) (Pr 7) (DB). 

-Malicious prosecution—Malice. 

Where the prosecutor honestly thinks that the 
accused has been guilty of a criminal offence, he can¬ 
not be initiator of a malicious prosecutiou. But malice 
alone is not enough; there must also be shown ab¬ 
sence of reasonable and probable cause. (1944) 1 
Mad L J 40 : A I R 1944 P C 1 and 1938 App Cas 305 
and (1952) 1 All E R 1, Rel. on. 1959 Raj L W 434 i 
A I R 1959 Raj 37 (40) (Pt D) (Pr 13). 

^—Malicious abuse of process of Court—A obtaining 
injunction preventing B from taking possession—Suit 
by B against A for damages—Maintainability—Proof 
of malice—(Limitation Act (1908), Art. 109). 

Held on facts that the true principle is that where 
the interference with the plaintiff’s possession is by 
way of valid or regular order of Court, the only 
action which lies is one of trespass and not trespass 
simpliciter, and it is necessary to prove malice before 
the plaintiff can recover damages. (AIR 1944 Cal 
289, Rel on.) (2) That by merely avoiding the word 
“damages" and using the words “loss of profits" the 
plaintiff cannot make his position any better. Where 
the essence of the action is the malicious abuse of the 
process of the Court, it cannot be ignored by merely 
framing the suit as one for loss of profits on ground 
of trespass alone, under Art. 109, Limitation Act. 
AIR 1931 P C 28, Rel. on. (3) That the suit 
was not therefore maintainable in absence of 
the proof of malice and want of reasonable and pro- 

tVqTt’S ?nt a j n l Dg tbe inunction. 1955 Ker 

(DB) 783 ! A 1 R 1956 TraV C ° 222 (223) (Prs 5 ’ 6) 

16 (F). “Prosecution”. 

—Malicious Prosecution - Prosecutor, who Is — 

L 0 v°- n j lo , d Vi glng false report with the police and doing 
^ trio case held to be real prosecutor AIR 
1963 All 580 (580, 581) (Prs 5, 6 7*10) '* A1 R 

r—Malicious prosecution — Damages — Proof of — 
Prosecution under Municipalities Act. * 1 
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A person filing a suit for damages for malicious 
prosecution has to prove that he suffered damages 
either to his reputation or to his person or to his pro- 
perty. It is not necessary that the proceedings should 
have been iD a criminal Court, even in other cases 
where such damage has been incurred a suit for 
damages for malicious prosecution would lie. It is 
not therefore correct to say that such a suit would 
not lie merely because the plaintiff has been prosecut¬ 
ed under the Municipalities Act or any other similar 
Act. In each case, the Courts would have to decide 
whether there was a likelihood of damage to his re¬ 
putation, person or property. (’50) 1950 All L J 754 : 
ILP (1950) All 1310 : A I R 1952 All 554 (558, 559) 
(Pt D) (Prs 15, 21) (DB). 


•-Malicious Prosecution—Damages—Person giving 

information to police when can be held liable for 
damages. 

If a person has done nothing beyond giving infor¬ 
mation to the police which he considered to be true, 
an action for damages for malicious prosecution 
could not be maintained against him. But if besides 
setting the law in motion he has taken an active part 
in the conduct of the prosecution he could be regard¬ 
ed as the real prosecutor although the actual prosecu¬ 
tion was by the police and rendered himself liable for 
damages. So also if the complaint made by him was 
false to his knowledge, if he has misled the police by 
bringing suborned witnesses in support of his com¬ 
plaint or if he has influenced the police to assist him 
in sending an innocent man for trial before the 
Magistrate, it would be highly improper to allow him 
to escape liability merely because, be has not con¬ 
ducted the prosecution. But merely showing that the 
complainant knew that the complaint made by him 
was false would not he sufficient to make him, liable 
for carnages. In order to fix the liability on him, 
the further facts, that he influenced the police to 
assist him in sending an innocent man for trial and 
that he misled the police by bringing suborned wit¬ 
nesses, have to be proved. (1954) 2 M L J 189; 18 
M L J 394; A I R 1920 P C 40, Rel. on. (1965) 2 
Andh L T 362 : (1965) 2 Andh W R 488 i A 1 R 1966 
Andh Pra 292 (294) (Pr 10). 


-Malicious prosecution — Prosecutor, who is — 

Person giving informal ion.to police resulting in police 
prosecution — Informant when can be held liable as 
prosecutor. 

A person setting the criminal law in motion may 
either present a complaint to a Magistrate or give 
information to a plice-otficer or in the case of a non- 
bailable offence, give information to the village- 
headman who is bound by law to communicate that 
information to the nearest police-officer. If the story 
told to the police is untrue to the knowledge of the 
person lodging the first iniormation or if he misleads 
the police in their investigation by bringing in false 
witnesses, then he would be liable as a prosecutor. 
If in his first information to the police or complaint 
to a Magistrate a person positively asserts that ano¬ 
ther person has committed the offence and the latter 
is'arrested and on inquiry by the Magistrate is dis¬ 
charged, the person lodging the information or the 

complaint must be held to have started the prosecu¬ 
tion. If all that is furnished in a first information 
report or a complaint is that, on the facts and 
circumstances truly stated therein, there is an honest 
suspicion against a person, it cannot be said that the 
person lodging the first information or making the 
complaint initiated the prosecution, for all that he 
bad done is to give a mere narration of facts and 
circumstances from which the police or Magistrate 
mav or may not infer that the person suspected has 
committed a crime. 20 Mad 302; 12 M L J 389 held 
not good law in view of 35 I A 189; 18 M L J 394 


(PC). 69 Mad L W ( Andhra) 3 : 1956 Andh W R 17 
A I R 1956 Andh 174 (175,170) (Pt A) (Pr 5). 


I 


-Malicious prosecution — Prosecutor who is — 

Person giving information to complainant. 

It is now well established, that, if a person does 
nothing beyond giving information to the police 
which he considers to be true, an action for damages 
for malicious prosecution is not maintainable against 
him. If, on the other hand, besides setting the law in 
motion he takes an active part in the conduct of the 
prosecution he will be regarded as th6 real prosecutor 
although the actual prosecution is by the police and 
renders himseff liable for damages. The person 
sought to be made liable for damages should be 
directly or primarily responsible for the prosecution. 
Case-law discussed. A I R 1932 Mad 53; (1931) 02 
M L J 107, dissented from. 1954 Andh L T (Cri) 59 i 
1955 Cri L J 1313 : (1954) 2 Mad L J (Andhra) 189 : 
A I R 1955 Andh 218 (220, 221) (Prs 9, 10, 16). 


-^-Malicious prosecution—Prosecution—Test—Mere 
filing of false complaint. 

The question whether in a particular case there 
has been a prosecution or not depends on the facts of 
that particular case. The test is not whether the 
criminal proceedings have reached a stage at which 
they may be certainly described as a pjosecution. but 
the test is whether the criminal proceedings have 
reached a stage at which damages to the plaintiff 
may result. The mere filing of a false complaint 
which may fail is not per se such a prosecution. 54 
Cal W N 135 r AIR 1950 Cal 259 (260) (Pt B) (Pr 9). 


-Malicious prosecution—Prosecutor — Who Is — 

Evidence required. 

In an action for malicious prosecution, the first 
important question is 'who is the prosecutor?’ 

The fact that a private person, who merely makes a 
statement or complaint to the police giving out in¬ 
formation which he believes to bo correct, would not 
make him 'the prosecutor.’ To become prosecutor, he 
must be actively instrumental in putting the criminal 
law in motion. Where there is no evidence of the 
conduct of the private person before and after he 
made the statement or complaint to the police to 
show that he was directly responsible for the charge 
being made, had taken principal part in the conduct 
of the case and had done all he could do to secure 
the conviction of the plaintiff in a suit for malicious 
prosecution, it cannot be said that he was the pro¬ 
secutor so as to sustain an action against him for 
malicious prosecution. Madh B L J 1955 H C R 250 : 
1955 Cr L J 1078 i Madh BLR 1955 Civil 441 : ILR 
(1955) Madh Bho 189 i AIR 1955 M B 124 (125,126> 
(Prs 4, 6. 8). 


-Malicious prosecution — Prosecutor — Who is — 

Person putting criminal law in motion is prosecutor. 

In all cases of malicious prosecution, the question 
as to who is the prosecutor must be answered upon 
the whole circumstances of the case and any person 
actively instrumental in putting the criminal law m 
motion would be a prosecutor. Such a person cannot 
be allowed to escape liability because the Prosecution 
is not directly conducted by him. ILR o0 AH oio 
(P C), Rel. on. 1901 Jab L J 332 : 1961 M PL J 36 : 
1961 M P C 419 : I L R (1960) Madh Pra 1008 : AIR 
1961 Madh Pra 329 (330) (Pt A) (Pr 5) (DB). 

_Malicious prosecution — 'Prosecution - Mean¬ 
ing of. 

Held, that it could not be said that the prosecution 
was started by the informant (defendant), becauseTh 
res gestae were primarily the discovery by thei aut: 
rities and not the information given by the; informs_* 
But whether or not the defendant was the real pi: 
secutor in the case would not decide the instant case* 


TORTS — 16. Malicious prosecution — (FJ “Prosecution” 



The main question was whether the plaintiffs had 
proved that the defendant invented and instigated 
the whole proceedings for prosecution. As this was 
not proved, the plaintiff’s suit was bound to fail. As 
the information given by the defendant turned out 
to be true, the question whether defendant was 
prompted by malice or by a genuine desire to 
vindicate the law was irrelevant : A I R 1952 
Nag 310, Disting. 1961 M P L J 263 : 1960 Cr L J 
1337: A I R 1960 Madh Pra 305 (300) (Prs 7 to 10). 


—-Malicious prosecution — Prosecutor — Liability 
of informant. 

If on the merits the finding is that the person who 
gave the information which resulted in launching the 
prosecution had no reasonable and probable cause 
and was actuated by malice, then a suit against him 
for malicious prosecution would certainly lie and 
the mere fact that he has not actually figured in 
name as a prosecutor would not absolve him from 
liability if he is really culpable. 

Where all that- the person had done was to request 
the Municipal Commissioner to direct the plaintiff to 
cut and remove the overhanging branches of his 
trees which were a source of danger to the building 
in the neighbouring compound, aud on failure to 
comply with the direction of the Commissioner to 
cut and remove them, the latter filed a complaint 
against the plaintiff under the Municipal Act, the 
person cannot be held liable for initiating the 
criminal prosecution. 1955 Mad W N 133 : 6» Mad 
L W 317 « (1955) 1 M L J 269 . AIR 1955 Mad 562 
(504, 565) (Pt A) (Prs 7,8). 


—Malicious prosecution-Essentials — Prosecutio 
under Municipal Acts. 

In order to entitle the plaintiff to claim damage 
for malicious prosecution the prosecution must hav 
been for ;an offence of which a conviction woui 
carry ireprobation impairing the party’s fair fame. I 
is not enough that the proceedings were penal i: 
torm as is the case under many administrativ 
statutes. Prosecution under the municipal Acts orfo 
lauure to pay tithe or revenue cannot be deemed t 
be completely criminal proceedings. They are qua* 
civil m nature. 

Whereon failure by the plaintiff to comply witl 
the direction of the Municipal Commissioner to cu 
and remove the overhanging branches of the tree 
which were a source of danger to the building in th 
neighbouring compound, the commissioner files 
complaint before magistrate under Ss. 219 (l)am 
313 (c), Madras District Municipal Act, there is n 
slur or odium upon the character and good name o 

nq«?TSi } 9 ? 5 W N 131 : 68 Mad L SV 317 
(PtD, (Pr^2e, 2V) ' AIK 1955 Wad 562 < 503 

~ proceedin8s unde 

f,.fi P i 0 'l edin l Under S - 145 ’ Criminal P. C„ const 
maveffnr mS h - 0n ln respect of which a suit for da 

? 7 n g Scc° f^ a ic J?e U . s , P r P S6Cl ition would lie. 13 M L 

7*° tei fr i°M i ( M L W 125 r 1951 M W 1 

/E’iH JiL 18 A* 1L R < 195 U Mad 838 , AI 
1951 Mad 659 (059, 060) (pt A) (PrI) DB). 

—Malicious Prosecution - Suit for - Maintain 
In respect of proceedings under S. 145, Crimim 

P. C. provision is made in S. 148 (3) for awardin 

sTu S par n ty If b the °A°* p * n5 ? inCUrred by the SUCC6i 

sfu Sar vi/ f | t c h K o C0Urt £ fuses costs tothesucces 

deserve^ the successfuI P*rty did nc 
deserve them. Therefore, a suit by such party fc 

damages for malicious prosecution in respect of th 

proceedings under S. 145, Criminal P C in such 

case would not lie. (’51) 64 M L W 125 1 1951M W1 


75. 1951-1 M L I 189: I L R (1951) Mad 838 s AIR 
1951 Mad 659 (660) (Pt B) (Prs 2, 5) (DB). 

—Malicious prosecution — Suit for —Prosecution 
Meaning of — False complaint to police—No judicial 
authority set in motion—There is no prosecution. 
(1965) 1 Mys L J 389 : (1965) 3 Law Rep 157 : AIR 
1966 Mys 13 (13, 14) (Pt A) (Pr 3). 

-Malicious Prosecution -"Prosecution”—Meaning-. 

— Word includes proceedings under S. 107 Criminal 
P. C. — Words and Phrases -"Prosecution”. (1963) 1 
Mys L J 292. 


-Malicious prosecution — ‘Prosecution’. 

Where the defendant has not gone beyond giving— 
an account of his honest suspicion about the plaintiff 
to the police, who launched the prosecution without 
any further interference on his part and there is no 
evidence that the defendant produced false witnesses 
to support the prosecution or did anything more to- 
help the prosecution (except giving such honest as¬ 
sistance as was required of him) it cannot be said; 
that it was the defendant who, in effect, prosecuted 
the plaintiff. 30 All 525 (P C), Foil. 1956 Nag L J 
315.1 L R (1956) Nag 236 , AIR 1956 Nag 264 (2651s 
(Pt B) (Pr 8) (DB), 


— Malicious prosecution — Employer’s liability for 
malicious prosecution committed by his servant. 


Although employers have been held liable for the- 
malicious prosecution committed by their servants, 
where a servant did not give a false report to the 
police about an occurrence which led to the prosecu¬ 
tion of the plaintiff and there was a reasonable and 
probable cause for him to do so, the prosecution of 
the plaintiff is not malicious or wrongful and neither 
the servant nor his employer is liable for any damages 
on that account. I L R (1955) Nag 860 : 1955 Nag.' 
LJ 575 . AIR 1955 Nag 269 (271) (PtF)(Prl9> 
(DB). 


Malicious prosecution — Malicious prosecution 
by Assistant Station Master - Liability of Dominion, 
of India for tortious acts. 

Where an Assistant Station Master prosecuted a- 
person under S. 113, Railways Act, though he was not 
empowered to do so and charges under Ss. 121 and 
122 of the said Act were later on added at his 
instance out of private malice. 

Held, that the Dominion of India was not liable 
tor the tortious acts of the Assistant Station Mastor 
ILR (1955) Nag 872 , (1955) Nag L J 617 ‘ AIR 1955. 

Nag 265 (268) (Pt D) (Pr 22) (DB). “ ^ 

-Defendant informing that plaintiff incited pro¬ 
cessionists to loot his shop-Plaintiff found not to be 
present - Information leading to prosecution - 
Detendant is prosecutor. 

Defendant gave information to the police that when 
a procession was passing by his shop, plaintiff and' 
o hers inmted the processionists to loot his shop. 
Plaintiff was prosecuted but acquitted and he then 

sued defendant for malicious prosecution. The Court 

found that plaintiff was not present in the procession 

Held, that the information given by defendant to. 
the police was false to his knowledge and ha. 
must be regarded as a prosecutor. 31 All 595 /sqa 
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-Malicious prosecution —‘ Prosecution’ — Person 

complained against voluntarily taking part jin en¬ 
quiry held[ under S. 202, Criminal P. C.-Complain- 
Qnt Liability for damages. 

A mere complaint, not followed by any issue of 
process or notice under S. 204, Criminal P. C., does 
not amount to prosecution to form a basis of the suit 
lor malicious prosecution. It the person complained 
against, voluntarily incurs the risk in attending the 
enquiry under S. 202, Criminal P. C. arising out of 
».he complaint, the complainant is not liable for the 
consequence. The test is whether the criminal pro¬ 
ceedings have-reached the stage at which damage 
to the person complained against results. If the 
damage is iuvited by the person himself, complainant 
is not liable. AIR 1947 P C 108 i (1947) 2 .Mad L J 
27 and ILR 38 Cal 880. Rel. on. (1961) 3 O J D 125 : 
JLR (1960) Cut 650 : 1961 (2) Cri L J 130 : AIR 1961 
Orissa 118 (120) (Pt A) (Prs 5, 6). 

—-Malicious prosecution — Information given to 
police by private person—Prosecutor, who is. 

If the defendant gives information of th9 commis¬ 
sion of a cognizable offence and names the accused in 
that report in consequence of which the police after 
investigation files a charge-sheet against the person 
complained against, it can be said that the defen¬ 
dant is the prosecutor. A I R 1953 Orissa 56, Dissent, 
trom. 

Where the evidence showed that the defendant 
made the report which showed that it was based upon 
his personal knowledge, followed the police aud was 
present during a portion of the investigation, pointed 
out the plaintiff upou which he was t iken into cus¬ 
tody, attended the criminal Court during the trial of 
the case and on one or two days even conducted the 
prosecution, there is no doubt that the defendant was 
the prosecutor in the case. 21 Cut L T 423 : AIR 
1955 Orissa 129 (132) (Pt A) (Pr 19) (DB). 

-Malicious prosecution — Prosecutor who is— 

Evidence Act (1872;, 8s. 101 to 103. 

The real question is to determine who is the real 
prosecutor. The mere giving of information, even 
though it was false, to the police cannot give cause of 
action to the plaintiff in a suit for malicious prosecu¬ 
tion :if the defendant is not proved to be the real 
prosecutor by establishing that he was taking active 
part in the prosecution, and that he was primarily 
and directly responsible for,the prosecution. Case law 
discussed. ILR (1952) Cut 633 : A I R 1953 Orissa 56 
(56, 57) (Prs 7, 8, 9). 

-Malicious prosecution — 'Prosecution'—Meaning 

of. 

To found an action for damages for malicious 
prosecution based upon criminal proceedings the test 
is not whether the criminal proceedings have reached 
a slage at which they may be correctly described as 
prosecution; the test is whether such proceedings 
have reached a stage at which damage to the plaintiff 
results. The mere presentation of a false complaint 
which first seeks to set the criminal law in motion 
will not per se found an action for damages for 
malicious prosecution. The malicious criminal prose¬ 
cution, therefore, means instituting unsuccessful cri¬ 
minal proceedings against anyone resulting in damage 
to him, if the prosecution is inspired by malice and is 
destitute of any reasonable and probable cause. 
1957 B L J R 546 : I:L R 36 Pat 786 s A I R 1958 Pat 
329 (334) (Pt B) (Pr 9) (DB). 

—Malicious prosecution—‘Prosecutor’—Who is. 


be be,d t0 be the Prosecutor. AIR 1956 Pat 285 
(287) (Pt B) (Pr 3) 

’ Foundation of action — Test—Prosecution when 
starls in criminal cases. 

The foundation of the action for malicious prose¬ 
cution lies in abuse of the process of the Court by 
wrongfully setting the law in motion’and it is design¬ 
ed to discourage the perversion of the machinery of 
justice for an improper purpose. In order to succeed 
the plaintiff must prove that the proceedings were 
malicious, without reasonable and probable cause, 
that they terminated in his favour and that he had 
suffered damage. The word ‘prosecution’ in the title 
of the action is not used in the technical sense which 
it bears in Criminal Law. For the action lies for the 
malicious prosecution of certain classes of civil pro¬ 
ceedings, for instance, falsely and maliciously pre¬ 
senting a petition in bankruptcy or a petition to wind 
up a company. 11 Q B D 674; 17 C W N 554; 20 C L J 
518, Ref. to. 

To found an action for malicious prosecution the 
test is therefore not whether the criminal proceedings 
have reached a stage at which the magistrate could 
take cognizance. The test is whether the defendant 
was actively instrumental in putting the criminal law 
into force, in other words whether the defendant 
maliciously set the law in motion through a constitu¬ 
ted authority without regard to the technical form 
in which the charge has been preferred. AIR 1952 
Pat 283 (284, 285) (Prs 6, 10) (DB). 

;-Malicious prosecution—Prosecutor-Liability of 

informant. 

Where criminal proceedings were started against 
the plaintiffs on the report of the defendant, it cannot 
be said that no action for malicious prosecution lay 
against the defendant on the ground that the defen¬ 
dant was not the prosecutor of the plaintiffs. AIR 
1926 P C 46 : 51 M L J 42, Foil. 1958 Raj L W 434: 
A I R 1959 Raj 37 (39) (Pt A) (Pr 10) 

-Malicious prosecution*— Prosecution — Proceed¬ 
ings under S. 107, Criminal P. C.—Action whether 
lies. 

Proceedings under S. 107 of the Criminal P. C. are 
of a quasi-criminal nature, which may involve con¬ 
siderable restriction of the liberty of the person and 
must necessarily injure the credit and reputation of 
the person proceeded against, so that on action to 
recover damages for malicious prosecution lies in 
respect of such proceedings. Case law referred. 13 
Mad Law Jour 370, Not approved. 1951 Raj L W 
254; 52 Cri LJ 1240 i ILR (1951) 1 Raj 78; AIR 
1951 Raj 160 (160) (Pt A) (Pr 3), 

-Person lodging false information to police and 

helping police by suborned evidence—Liability. 

Where a person by lodging a false information with 
the police that his money purse was stolen misleads 
the police to send an innocent man for trial and also 
supports the complaint by brining suborned witnesses 
and even engages a pleader to conduct the prosecu¬ 
tion, it scarcely lies in his mouth to say that the 
police and not he himself was the prosecutor so as to 
escape from the liability to pay damages for the 
malicious prosecution ; 35 I A 189, Foil. AIR 1952 
Sau 16 (17) (Pt B) (Pr 4). 

-Malicious Prosecution—Liability of instigator. 

Where in a suit for damages for malicious prosecu¬ 
tion it was found that A who had launched the pro¬ 
secution was instigated by B who took active part in 
the prosecution and was also one of the prosecution 


Where as a result of a statement made by A to 
choukidar on his personal knowledge and as an eye¬ 
witness to the occurrence implicating the plaintiff in 
the murder, the plaintiff was prosecuted for murder, A 


aesses. 

eld that B also was liable for damages as a joint 
: feasor. 4 Sau L R 224 : AIR 1952 Sau 9 (9) 

B) (Pr 4). 
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16 (G). Beasonable and probable cause. 

See also Note 16 (A). 

•—Malicious Prosecution — Words “there is no just 
or lawful ground” in S. 211, I. P. C., indicate want of 
reasonable or probable cause—Standard and measure 
of judging “want of reasonable or probable cause”, 
stated. See Penal Code (1860), S. 211. 1965 All VV R 
<HC) 816 : 1965 All Cri R 229 : AIR 1966 All 66 
<DB). 

—Malicious prosecution — Reasonable and proba¬ 
ble cause — Duty of prosecutor —Acting on lawyer's 
opinion — Effect. 

Where an Executive Officer of a Municipal Board 
has no reason to disbelieve the report made to him by 
a responsible officer such as a Sanitary Inspector and 
acts on it, taking a further precaution to consult the 
legal adviser to the Board and on his advise files a 
complaint against a person, his action is without 
malice, in good faith and on reasonable and probable 
cause. No action for malicious prosecution can lie 
against the Board in such a case, even if the report of 
the Sanitary Inspector is false and deliberately mis- 
leading. 1950 A L J 754 : ILR (1950) All 1310 s AIR 
1952 All 554 (557, 55S) (Pt C) (Prs 12, 14) (DB). 

—Malicious prosecution—Reasonable and probable 
cause-Question is one of fact— V C. P. Code (1908), 
S. 100). AIR 1939 Mad 783; Not foil.; 10 MLJ 300 
4PC) and 30 Mad 375 : 24 M L J 515; AIR 1920 Mad 
2o2; AIR 1947 Mad 236, Foil. 69 Mad L W (Andhra) 
3 p ^956 Andh W R 17 » AIR 1956 Andhra 174 (176) 

—Malicious prosecution — Absence of reasonable 
and probable cause—Judgment of criminal Court — 

Relevancy —Burden of proof-(Evidence Act (1872), 
os. lul-104). 

The judgment of acquittal of the criminal Court 
can be used only to prove the fact of acquittal and is 
ot no other use in the civil Court. The civil Court 
roust decide the existence of reasonable cause on 
evidence tendered before it. It is erroneous to say 
that the judgment of acquittal affords a prima facie 
proof that the complaint filed in the criminal Court 
was without reasonable and probable cause and it by 
itself is enough to shift the burden on to the defen- 

R« Dt ‘o!>^ R rli 945 ) Bom 547 5 AIR 1945 Bom 320; 25 
om 332 (PC); 50 Mad 041, Kel. on. The burden to 

_ r ® as0Da ble and probable cause is on the 
Plaintiff. 1958 Nag L J (Notes) 105. 

Malicious prosecution—Reasonable and probable 
cause—What is. 

Reasonable and probable cause may be stated to 
mean reasonable grounds for suspicion, supported by 

SSfI M . anCeS j. sufficlently stron 8i»n themselves, to 

th« h^ a f a ?K d . ln f y prudent and judicial man into 

mohah J* A* th ! P 0 L rson <barged with a crime was 

JhS y r gUllt T y °* tbe offeoce with which ho is 
charged, Case Law Ref. 1905 Kash L J 64. 

“TlS* * or “aHcious prosecution—Reasonable and 

525? i Cau ff Presenc ® or absence of — Determi- 
He d suit was not without reasonable or 
probate cause, as to merit a decree for damages. 1962 

Ker L J 231 1 (1902) 1 Ker L R 278 : 1962 Ker L T 

a7lS C a , hl“o a P u r . 0 e S . eCUti ° n “ AbsenCe ot ' easonabIe 

be^r^ a u d c pro L bable cause m ay be defined to 
a Full belief , , “ the Kuilt of the accused based 

grounds n/ik* 01 ”?*? 0n ’ f ? unded u P° n reasonable 
which ! x J? tence of , a sta * e of circumstances, 

leadanvoS g 1 , them J t0 be j rue ’ would reasonably 

ir tha noiun if ff Ud6Dt and caudous man, placed 
♦he nfifQrtnol!? 11 0 accuser * to the conclusion that 
ihB person oll «8ed was probably guilty of tba crime 


imputed. (1878) 8 Q B D 67, Foil. 1961 Ker L J 1313t 
(1901) 2 Ker L R 649 j 1961 Ker L T 1067. 

■Malicious prosecution—Reasonable and probable 

_ _ . • « . ■ in. ■ inn % 


cause—Onus—(Evidence Act (1872), Ss. 101 to 103.) 

Initial onus of showing want of reasonable and 
probable cause is on the plaintiff. The fact of the 
plaintiff’s acquittal cannot discharge or shift the onus 
as from acquittal only a presumption of innocence 
can be raised. But innocence may wear the aspect of 
want of reasonable and probable cause if the fact of 
innocence involves with it other circumstances which 
show that there was want of reasonable and probable 
cause. As the judgment of the criminal Court is 
admissible only to show the fact of acquittal, the 
plaintiff could have discharged the initial onus by 
showiog that innocence involved with it such cir¬ 
cumstances. But innocence is not proved but presum¬ 
ed and like any other rebuttable presumption, it 
could be rebutted. 

Where the story stated by the defendant was true 
or false to his knowledge as distinguished from infor¬ 
mation aod belief the plaintiff’s acquittal raising a 
presumptive proot of innocence prima facie showed 
that there was want of reasonable and probale cause 
and thus shifted the onus on the defendant to show 
that there existed reasonable and probable cause. So 
also where it was proved by the plaintiff that he was 
prosecuted on the allegation that he abused and thus 
criminally intimidated the defendant on a day, time 
and place certain and that his defence was that he 
was not at all present on the said day and the said 
time and place and that he was acquitted, the plain¬ 
tiff’s acquittal raising a presumptive proof of inno¬ 
cence involved circumstances showing want of 
reasonable and probable cause. Onus had shifted on 
the defendant to show existence ot reasonable and 
probable cause. 

The onus could be discharged by the defendant by 
showing that accusation was true. The question of 
honest belief in the accusation does not arise in such 
cases. Held, that the lower Court was right in relying 
on the positive evidence and in holding that there 
was no absence of reasonable and probable cause 
AIR 1954 Kutch 39 (40.41) (Pt A) (pTa 4 | 7, 

O) lU). 

——Malicious prosecution — Inference about want 
of reasonable and probable cause on certain facts is 
a mixed question of law and fact-Ceneral damages 
allowed by Courts below to be accepted unless they 

““ MPLJ 430 ' FoU ' 196 * 

—Malicious Prosecution-Reasonable and probable 
cause Determination of—Mixed question of law and 

The question of reasonable and probable cause 
depends on the facts as known to the defendant who 

k ?L ed It 6 pr ? secuti 2 n; , the Court has to determine 
whether those facts afforded reasonable and probable 

cause for prosecuting the accused. The question 
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"—Malicious prosecution — Reasonable and proba¬ 
ble cause — What is — Nature and extent ot enquiry 

— Question depending on facts. 

Reasonable and probable cause means a genuine 
belief based on reasonable grounds. The issue, there¬ 
fore, is one ot fact which depends upon the circum¬ 
stances of each case. The question of the nature and 
the extent of enquiry, which a man should make 
before launching a prosecution therefore, depends 
upon the facts of each case. (1938) 1 All E R 1, Rel. 
on. 1960 M P L J 243 : 1960 MPC 138 : 1960 Jab L J 
298 .- 1960 Cr L J 829 : I L R (1959) Madh Pra 549 r 
AIR 1960 Madh Pra 171 (173) (Pt B) (Pr 10) (DB). 

-Malicious prosecution — Absence of reasonable 

and probable cause and malice —Questions are of fact 

— Findings of first appellate Court — High Court 
cannot go behind in second appeal — Civil P. C. 
(1903), Ss. 100-101. (*65) 78 Mad L W 321. 

-Malicious prosecution—Reasonable and probable 

cause. 

The fact that complainant obtained the opinion of 
counsel as to the propriety of institution of a prosecu¬ 
tion will not excuse the defendant if the charge was 
in fact unreasonable and improbable. Similarly if the 
charge is unfounded to the knowledge of the com¬ 
plain rnt he cannot escape liability because the pro¬ 
secution has not technically been conducted by him. 
In such a case he would be deemed pro hac vice to 
have represented the Crown or State. AIR 1957 Mad 
646 (659) (Pt D) (Pr 46) (DB). 

——Malicious prosecution—Finding as to absence of 
reasonable and probable cause and malice — Inter¬ 
ference in second appeal — (Civil P. C. (1908), 
S. 100). 

If the finding regarding the'absence of reasonable 
and probable cause and malice is based upon rele¬ 
vant and admissible evidence then the question is one 
of fact and the High Court is precluded from going 
behind the conclusion ot fact arrived at by the Courts 
below. 25 Bom 332; 36 Mad 375; 24 Mad L J 515; 
AIR 1920 Mad 252 and AIR 1947 Mad 236; (1946) 2 
Mad L J 484, Foil. 1955 Mad WN 133 : 68 Mad LW 
317: (1955) 1 Mad L J 269 : AIR 1955 Mad 562 1566) 
(Pt C) (Pr 17). 

-Malicious prosecution — ‘Reasonable and pro¬ 
bable cause’ — Charge of more than one offence in a 
complaint—Standard of proof—Defence. 

Reasonable and probable cause means an honest 
belief in the guilt of the accused based upon a full 
conviction, found upon reasonable grounds of the 
existence of a state of circumstances which, assum¬ 
ing them to be true would reasonably lead any ordi¬ 
narily prudent and cautious man placed in the posi¬ 
tion ol the accused to the conclusion that the person 
charged was probably guilty ot the crime imputed. 
Where the plaintiff is charged with more than one 
offence in one complaint, it is sufficient to show that 
there was no reasonable and probable cause for some 
of the charges in the complaint, though there may 
have been such cause fer others. 1938 A C 305 and 
(1881) 8 Q B D 167, Foil. Lack of honest belief would 
destroy the defence of reasonable and probable cause. 
When the defendant himself does not support in his 
evidence the charge he had laid in the complaint, it 
is sufficient to hold that there is lack of honest belief 
in him that the plaintiff committed that olfence. In 
such circumstances, it cannot be said that the defen¬ 
dant commenced the prosecution with an honest 
belief of the plaintiff’s guilt. 40 Mys L J 1065 t 1964 
(l)CriL J 247. 

-Malicious prosecution — Absence of reasonable 

and probable cause — Duty of Court to record in¬ 
dependent finding, 


In a suit for recovery of compensation for malici¬ 
ous prosecution, a fact of acquittal or discharge is a 
fact in issue and therefore a relevant fact. That being 
so, an order of discharge or acquittal made by a cri¬ 
minal C jurt is not only admissible to prove that fact 
but also for the purpose of ascertaining the circum¬ 
stances leading to the order of acquittal or discharge. 
The civil Court before which a suit is instituted tor 
the recovery of compensation for malicious prosecu. 
tiou should independently record a finding whether 
the person prosecuted was or was not guilty of the 
olfence with which he was chaiged and whether the 
prosecution was commenced without reasonable or 
probable cause. 39 Mys L J 754 : AIR 1962 Mys 153 
(154, 155) (Pt A) (Prs 12, 13, 15). 

-Malicious Prosecution—Reasonable and probable 

cause—What is. 

Reasonable and probable cause may be defined as 
an honest belief in the guilt of the accused based 
upon a full conviction founded upon reasonable 
grounds, of the existence of a state of circumstances, 
which assuming them to be true, would reasonably 
lead any ordinarily prudent and cautious man, placed 
in the position of the accuser, to the conclusion that 
the person charged was probably guilty of the crime 
imputed. 1938 A C 305, Foil. 1952 Nag L ) 183: ILR 
( •95.3) Nag 529 . A l R 1952 Nag 310 (311) (Pt A) 
(Pr 5). 

-Malicious Prosecution —Reasonable and probable 

cause—Burden of proof—Discharge of. 

[nnocer.ce is proved by proving acquittal in cri¬ 
minal proceedings where the prosecutor must know 
whether his accusation against the accused is false or 
true. If the accused is innocent it follows that the 
prosecutor muht be telling a falsehood and there must 
be a want of reasonable and probable cause. Thus, in 
this class of case proof of innocence of the accused 
by production of the judgment in the criminal case is 
sufficient for the plaintiff to discharge the burden or 
proving want of reasonable and probable cause tor 
the prosecution. 1952 Nag L I 183: I L R ( 19 d 3) Nag 
529 : AIR 1952 Nag 310 (312) (Pt B) (Pr 6). 

-Malicious prosecution — Reasonable or probable 

cause - Charge such as must be true or false to know¬ 
ledge of defendant — No question °| rea . s .°.??i > . ? rR 
probable ciuse arises. II All L J 125; 50 All '13, 
1928 All 337 and AIK 1948 Pat 167, Hef. 1952 Nag LJ 
183: ILR (1953) Nag 529; AIR 1952 Nag 310 (312) 

(Pt Ci (Pr 13). 

-Malicious prosecution-Reasonable and probable 

cause — What is — Question is limited to whether 
defendant bona fide believed that plaintiff com¬ 
mitted the offence. , 

An honest belief in the guilt of the accused base 
upon a full conviction, founded on reas ° 
grounds, of the existence of a state of < ' 1 , rCU ° lst blv 
which, assuming them to be true, would reasonably 
lead an ordinary, prudent and cautious man placea 
in the position of the accuser, to the conclusion that 
the person charged was probably guilty of t Jm 

imputed. The question ultimately does n0 . t de P^ ce 
whether a Court after reviewing the entire evidence 
and the probabilities of the case would believe as tr 
allegation that the plaintiff had committedl thei o tence 
alleged against him. The question is ana circum . 
and is limited to whether on the fact t and w 
stances, as they appeared to the defendant at t ~ 

hehad'ingood iaith believed .hat it was tojjtagj 

who committed the alleged °lf e cce. I ( /189) 

J53, 1964 (2) Cri L J 168: AIR 1964 Orissa 187 (UW 

(Pt B) (Pr 11). 

-Malicious prosecution - Issue n°t specif»c 

malice but on want of reasonable aod P r °°“ b l 
cause - Concurrent findings on point - Binding 

Effect -(Civil P- C. (1908), Ss. 100101). 


TORTS—16. Malicious prosecution— 

Where, in a suit for damages for malicious prosecu¬ 
tion, no specific issue was raised as to the malice but 
the issue was raised as to whether the plaintiif-ac 
cused were entitled to damiges for want of reason- 
able and probable cause in instituting the criminal 

case. 

Held, that both these questions as to absence of 
reasonable and probable cause aod malice are ques¬ 
tions of fact and not of law. As there were concur¬ 
rent findings of both the Courts below that there was 
absence of reasonable and probable cause and that 
the plaintiffs-accused were prosecuted maliciously 
and that case ended in acquittal of the plaiotilf-ac. 
cused it was sufficient to hold the defeudaDt.com- 
plainant liable for malicious prosecution. The term 
‘malice’ means the presence of some improper and 
wrongful motive—that i> to say, an iotent to use the 
legal process in question for some other than its 
legally appointed and appropriite purposes. Malice 
can be pie-umed from the facts as they transpire 
from the evidence at the trial. 25 Cut L T 366 i Alii 
1960 Orissa 29 (30, 31) (Pt A) (Prs 5, 7>. 

-Malicious prosecution — Suit for damages — 

Burden of proof — Complaint based on personal 
knowledge — Acquittal on merits — Presumption — 
(Evidence Act (1872), Ss. 101*104 and 114). 

In a suit for damages for malicious prosecution, 
wheie the complaint was made by the defendant- 
complainant on facts based on his personal know- 
ledge the burden of proof is different from a case 
where the complaint is based on information believed 
to be true. In the case of complaint based on per¬ 
sonal knowledge if the trial ended in acquittal on 
merits, there would be a presumption in favour of 
the plaintiffs that there was no probable aod reason¬ 
able cause for the accusation. 25 Cut L T 306 : A I R 
1960 Orissa 29(33) (Pt C) (Pr 10). 

—Malicious prosecution—Reasonable and probable 
came. 

The question of reasonable and probable cause 
depands in all cases not upon the actual existence 
but upon the reasonable bona fide belief in the exist- 
ence of such a state of things as would amount to a 
justification of the course pursued in making the 
accusation complained of, no matter whether his 
belief arises out of the recollection and memory of 
the accuser, or out of information furnished to him 
by another. 

It cannot of course be laid down as abstract pro¬ 
position that an accuser is justified in acting either 
upon the credited statement of an informant or upon 
nis own memory — The question must always arise 
according to circumstances whether it was reasonable 
to trust either the one or the other. 

iJSjf of the prosecutor at the time when he 
• toe prosecution is an important factor in 

llff?a1sT?ML “* 30(1 Pr ° bable 
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criminal offence but apart from these statements 
there was nothing to show that they had taken any 
active part in the investigation before the police. 

Held, that in the circumstances the defendants 
could not be said to be prosecutors so as to make 
them liable to pay damages to the plaintiffs for the 
tort of malicious prosecution. ILR 30 All 525 (P C), 
Dist. 1960 B L J R 523 : A I R i960 Pat 570 t570> 
(Pr 2) (DB). 

—Malicious prosecution—Absence of reasonable 
and probable cause. 

Reasonable and probable cause is an honest belief 
in the guilt of the accused based upon a full convic¬ 
tion founded upon reasonable grounds of the exist¬ 
ence of a state oficircumstances which assuming them 
to be true would reasonably lead any ordinarily 
prudent and cautious man placed in the position uf 
the accuser to the conclusion that the person charged 
was probably guilty of the crime imputed. It is well 
settled that the question of the absence of reasonable 
a ad probable cause is for the Judge. At the same 
time it is clear that the question is one of fact and 
not law. 1957 B L J R 545 : I L R 38 Pat 786 : A I R 
1958 Pat 329 (335) (Pt t) (Prs 16a, 17,18, 19) (DB). 

-Malicious prosecution—Absence of reasonable 

and probable cause — Prosecution on mere suspicion 
—Prosecution from malicious motive — A man may 
be prosecuted from a malice motive and yet at the 
same time the prosecutor may have reasonable and 
probable cause. 1957 B L J H 546 : ILR 36 Pat 786 i 
AIR 1958 Pat 329 (335) iPt F) (Pr 20) (DB). 

-Malicious prosecution —'Absence of reasonable 

and probable cause — Ionocenceof.accused— Suffi« 
ciency. 

It is never true that mere innocence is proof of 
want of reasonable and probable cause. Innocence 
per se does not, therefore, raise the presumption as 
to want of reasonable and probable cause. It must 
be innocence accompanied by such circumstances as 
raise the presumption that there was a want of rea¬ 
sonable and probable cause. 1957 B L J R 546 : ILR 
36 Pat 786 r A I R 1958 Pat 329 (335; (Pt G) (Pr 21) 
(DB). 

•Malicious prosecution—Reasonable and probable 


cause - Prosecution based upon statement of infor¬ 
mant or accuser’s own memory — Mind of prosecutor 
at the time when he initiated proceedings :is'an 
important factor in determining existence ofSreason- 
able and probable cause —He must not have tested 
every possible relevant fact before he takes action — 
His duty is not to ascertain whether there is a defence 
but to ascertain whether there is reasonable aod 
probable cause for a prosecution. AIR 1958 Pat 329 
(335) (Pt H) (Pr 22) (DB). 

—Malicious prosecution—Reasonable aod probable 
cause-Distinction between cases where prosecutor 
acts on his own information and cases where he acts 
on information supplied by others pointed out. AIR 
19d 8 Pat 329 (352) (Pt M) (Prs 168, 171, 172) (DB). 

-Malicious -prosecution — Question of want of 

reasonable and probable cause is not altogether a 
question of fact — Certain facts are to be proved by 

l * { ° r r CQ has t0 be drawa from them 
whether they make out a case of want of reasonable 

ATP P , r S-i b i 6 . cause - < Civil p - c - (1^08), Ss. 100.101) 
AIR 19o9 Raj 37 (40, 41) (Pt C) (Pr 13). * 

q US P^fcutlon-Finriings of fact - Inter¬ 
ference in Second Appeal — Civil P. C. Ss 100-101. 

ftf 3J, esti ° as whether tbore was malice 00 the part 

able ^a2S fenda w nt J ad whetber th ere was no reason¬ 
ed di nai Pr ^?u ble .. ca “ se . l°r institution pt the pro- 
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TORTS — 17. Master and Servant 


Dicing. 1951 Raj L W 254 : 52 Cri L J 1240 : ILR 
(1951) 1 Paj 78 : A I R 1951 Raj 160 (160) (Pt B) 
(Pr o). 

17. Master and servant 

See also (i) Note 25 (A), (ii) Contract Act (1872), 
S. 73. (iii) Employee’s Liability Act 
(1938). 

-In torts damage is essential ingredient but that 

element is not necessary in law of master and servant 
—In law of crimes there are a series of offences 
based on negligence in which loss or injury is not 
material - Apart from the question of loss another 
ingredient is that there must be a duty to take care— 
Extent of error of judgment in good faith aud neglig¬ 
ence indicated. See Penal Code (1800), S. 405. 1965 
(1) Cri L J 539 : AIR 1965 All 233. 


-Relationship—Essentials. 

A person is said to be a servant where by agreement 
express or implied he places himself under the con¬ 
trol of another — the master. A person is under the 
control of another if he is bound to obey the orders of 
that other not only as to the work which he shall 
execute but also as to the details of the work and the 
manner of its execution. 1957:N L J 100 : 59 Bom 
L'R 267 i A I R 1957 Bom 238 (238) (Pt B) (Pr 5) 
(DB). 

-Master and servant—Dismissal for misconduct— 

Nature of enquiry. 

Where the agreement of service provides that the 
servant may be dismissed summarily for :misconduct 
without any notice being given to him beforehand 
and also suggests that some investigation may be 
made but the nature of the investigation is not indi¬ 
cated it may be an investigation by the employer to 
inform its own mind and may not be a judicial 
enquiry. AIR 1953 Cal 581 (585) (Pt D) (Pr 7). 

-Master and servant — Railways servant is not 

servant for all purposes—All principles of law relat¬ 
ing to master and servant do not necessarily apply. 

Merely because a person may be a railway servant 
within the meaning of the Railways Act does not 
necessarily mean that that person is servant for all 
purposes and that all the principles of law relating 
to master and servant must apply. AIR 1950 East 
Punj 40 (51) (Pt G) (Pr 18) (DB). 


-Mastsr and - Servant — Liability for collateral 

negligence, explained. 

A person employing another is not liable for his 
collateral negligence unless the relation of master 
and servant existed between them. On the other hand 
a person causing to be done, something the doing of 
which casts on him a duty cannot escape from the 
responsibility attaching on him of seeing that duty 
performed, by delegating it to a contractor. (1890) 1 
Q B 335, Ref. 1962 Jab L J 576 (Madh Pra). 


-Master and servant — Domestic enquiry of a 

servant —Basis of — Bona fide dismissal by master — 
Servant cannot complain. See Constitution of India, 
Art. 311. (1964) 1 Lab L J 500 (Mad). 


-Master and Servant — Compulsory winding at 

nstance of Superintendent of Insurances—Effect on 
:ontract of employment between company and Secre- 
ary _ Secretary of Insurance Company — Services 
erminated due to Official Liquidator taking charge- 
light to claim damages for wroogful termination of 
;eivice — Doctrine of frustration of contract—Appli¬ 
cability — Companies Act (7 of 1913), S. 102. See In- 
'urance Ac*?1938), S. 53. A I R 1963 Mad 297 (298) 
Prs 5, 8) (DB). 


_Master’s right to punish — Carelessness on part 

of employee—Punishment. 


It cannot be suggested (hat carelessness on the 
part of an employee in relation to his work would 
not justify serious punishment. A compositor who 
carelessly places a plus sign instead of a minus sign 
in a question paper may cause numerous examinees 
to tail. A compounder in a hospital or chemist’s shop 
who makes up the mixtures or other medicines care¬ 
lessly may cause quite a few deaths. The man at 
an air-port who does not carefully filter the petrol 
poured into a plane may cause it to crash. The 
railway employee who does not set the points care* 
I2i y cause head-on collision. (1959) 72 Mad 

L W 577, (1959) 2 Mad LJ 393. 

— M, a ^ er anc ^ Servant—Liability of Master — Pro- 
vincial Government liable for acts of its servant com¬ 
mitted within ^cope of commercial employment but 
not within scope of sovereign employment. AIR 
19ol Nag 419 (424) (Pt D) (Pr 40) (DB). 

Master and Servant—Acting in course of employ¬ 
ment Salesmen of licenced excise vendor found in 
unauthorised possession of excisable articles—Sales¬ 
men found sitting in shop for purpose of selling 
goods when unauthorised goods were seized—Sales¬ 
men must be held to have been acting on behalf of 
vendor. See Bihar and Orissa Excise Act (2 of 1915), 
S. 59. (’65) 31 Cut L T 221 :1 L R (1965) Cut 27. 

-Relationship—Loan of servant—Effect of. 

When one person has lent his servant to another 
for a particular employment, the servant, for anything 
done in the course of that particular employment, 
must be dealt with as the servant of the man to 
whom he is lent, though he remained the general 
servant of the person who lent him. A I R 1927 P C 
188 ; A I R 1921 P C 221 and A I R 1943 P C 03, Rel. 
on. ILR (1954) Trav-Co 208:1954 Ker L T 60 : 
A I R 1954 Trav-Co 305 (309) (Pt C) (Pr 26) (DB). 

-Master and servant—Injury to servant by tortious 

act of third person—Loss of service—Right of master 
to sue for damages for loss of service. See Travancore 
VVorkmen’s Compensation Act, Ss. 3 and 15. AIR 
1951 Trav-Co 171 (2) (DB). 


18. Negligence. 

See also Note 11. 

(A) Collision. 

See also Note 18 (I). 

(B) Contributory negligence. 

(C) Damages. 

(D) Dangerous things. 

(E) Evidence and proof. 

(F) Liability. 

(G) Public bodies. 

(H) Bailway company. 

See also Railways Act (1890), S. 72. 

(I) Motor accident. 

See also (i) Note 18 (A). 

(ii) Penal Code (1800), S. 304-A.. 

(J) Vicarious liability. 

See also Note 25. 


18. Negligence. 

See also Note 11. 

_Negligence—Negligence is a term of art but has 

istinct meanings in different jurisdictions-In torts, 
amage is an essential ingredient, but that element is 
ot necessary in law of master and servant — In law 
f crimes there are a series of offences based on 
egligence in which loss or negligence >s not material, 
ee Penal Code (I860), S. 405. 1905 (1) Cr. L j 539 . 
l I R 1965 All 233. 


TORTS — 18. Negligence 
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__Negligence—Banker and customer—Payment on 

forged cheque—Estoppel by negligent conduct. 

If customer's conduct is such as to lead the bank to 
believe that signatures were genuine or customer has 
acted in a manner so as to prejudice bank in re¬ 
covering amount from forger or in having arrested 
and brought before Court, the customer would be 
estopped from recovering amount. See Evidence Act 
(1872), S. 115. A I R 1955 NUC (All) 2764 (DB). 

-Negligence—Carrier of passengers—Duty to take 

due care — Extent of — Does not extend to defects 
which no skill caD detect. 1963 Mah L J 241:65 
Bom L R 180 :1 L R (1962) Bom 797 ,A IR 1963 
Bom 144 (145) (Pt B) (Pr 1) (DB). 

-Negligence — Carriers of passengers — Duty to 

take reasonable care — Accident due to slipping of 
drag link balls — Held, on facts reasonable care was 
not taken. 1963 MahLJ 241 :65 Bom LR 180: 
1 L R (1962) Bom 797 i AIB 1963 Bom 144 (145, 
146) (Pt E) (Prs 3, 4) (DB). 

-Negligence—Case of emergency—Error of judg* 

ment—Test is what an ordinary prudent man would 
have done. A I R 1965 Cal 252 (270 to 272) (Pt C) 
(Prs 83, 84, 88, 90) (DB). 

-Negligence—Carriage by air—Aircraft taking off 

with passengers — Trouble detected in one ot the 
engines — Rules laid down to be observed in such 
emergency — Rules not followed — This amounts to 
negligence and is an actionable wrong. AIR 1962 
Cal 544 (554) (Pt F) (Pr31). 

[Reversed in A I R 1965 Cal 252]. 

Negligence—What amounts to stated — Accident 
on road by motor lorry — Plaintiff, lad of 0 years 
knocked down — Degree of care expected of lorry 
driver—Test of foreseeability indicated — Driver held 
“®8ligent (1965) Ker L T 1172 ; 1965 Ker L J 1112: 

5v L 7.XT,p\. K 5:e 22 7,i; IR196CKer 172 1175 ,0 

•—-Negligence — Ingredient — Two motor vehicles 
proceeding m opposite directions — Duty to moye 
with due care so as to avoid collision. 

neg,ig0nce is alle 8 ed as *be basis of an 
a necessary ingredient iD the con- 
SS; the existence of a duty owed by the defen- 

thafwhen 6 f p,aintl ®, t0 take due care - 14 « axiomatic 
mat when two parties are so moving in relation to 

owes to h« r nS t0 r° lvearisk of collision, each 

lhe f ad , ut y to move with due care no 
mtter whether they both are in control of vehicles 

frouidXa° n f00t or whether one is on 
162 . 7 cm r?u h r 1 t Q o o 0v 1 n8 ve ^icle. 1963 M P L 1 
I L R L 3 5 6 * < 1903 > 33 Co “ Gas 667, 

164 U68) 9 (Pt AHPn*”, H) (DB) R "• M>dh P '“ 

entrusted tft D o^r' What amoun L ts to “ Loss o{ goods 
In JS of gJ *? B0 “ ca ft r > accidental fire-Not 
an act of God. See Act of God. AIR 1902 Mad 44 

ab^HlS’i? “ M ° l0r accideQ t - Cyclist driving 
heldnn?nlr nV6 f S1 c g “Accident with bus-Driver 

1963 ( 1 ) Cri L g J V( e 4n?pur?^ (1860) ' S ’ 304 ' A - 
tinchSTeaU N -R?S a ( nd misc0 " duct ~ Dis- 

to negligence Sen °* express duty amounts 

A IR 1957 Pat 147 aUways Act < 1890 >« s - 74 * D - 

tt Civ “ F - c - 


long as the party (transport company in the case) 
against whom the claim is pressed is joined in the 
claim. The mere circumstance that the transport 
company may have some claim against the driver is 
of no consequence and really of no concern to the 
claimants. Northern India, Transporlers-Insurance 
Co. Ltd., fullunder v. Amra Wati. 67 Punj L R 380 : 
(1965) 1 Com L J 253 : (1965) 35 Com Cas 397 : ILR 
(1965) I Punj 810 : AIR 1966 Punj 288 (292) (Pt BK 
(Pr 9) (FB). 

-Negligence—Public vehicle — Injury to passen¬ 
ger’s hand—Presumption of negligence of driver. 

It is the duty of the driver and the owners of vehi¬ 
cles to take reasonable care that the passengers travel¬ 
ling do not receive injuries during the journey. 
Therefore, it is necessary for the driver to be on the- 
lookout for any possible obstruction on the road or 
even in the air and to take reasonable steps to avoid 
the obstruction without causing any injury to tho 
passengers. If a driver fails to take precaution then 
he is acting negligently. (1942) 1 All E R 433, Relied 
on. 

A bus was passing over a bridge having one way- 
traffic. The driver of the bus however in order ta 
cross a rickshaw which was going ahead of him 
turned towards extreme right. The passengers got a 
jolt and the bus rubbed against the iron railings of 
the iron wall, causing injury to a passenger’s hand : 

Held, that the driver must be held to have acted 

^gently. 62 Punj L R 571 : AIR I960 Punj 49(V 

(492, <Pt A) (Prs 7 to 9) (DB). J 

-Negligence—General principles. 

Broadly spealcing, tort may come under one of tha 

three headings; a nuisance for which the defendant 

will be liable without proof of negligence- a tor? 
where the negligence being an ingredient will ba 

presumed against the defendant unless rebutted-or 
one where the negligence of the defendant will have 
to be proved by the plaintiff. 1 navo 

Where after a few days rains defendant’s wall and 
the plaintiff s outhouse near it came down at night 
when nobody saw the actual process of falling 
suit for damages filed by the plaintiff averrin? hat 
his house was in a good condition and had g i ^ 
damaged by the fall of the defendant'swall 7* 
was one of strict liability and not of nre<TunLd i- 9 

gence. Strict liability of the defendant therefore' 
to be proved by the plaintiff AIR v- °T> e 
(22) (Pt A) (Pr 6). P ’ 1953 V, Q *** 21 

18 (A). Collision. 

See also Note 18 (I). 

?—P egV '* ence “ Steamship - Collision- 
facts that there was an act of neaSiSf !! Held 0a 

Nizam which was primarily resnonsihl« D f 6 ° r 
Chakrnvarl 1^1959 sCa^mT, & ^ 

R 979: A1R 1959 trn a 

=,saw? 

Damages—Liability of defendant. '*** loquilur — 

of two ”a a n^Tb«L ,n iwned a Vyth?d f a H coI,Wo * 

caused as a result 9 of neXenci ', rt ,0 K ra 
corporation or some one In the ' ,be t defendant 
daut It in the ordinary rourso of rtf 0 of the defen. 
would not have occurred KenVi‘ ngs ' “ c °‘lislon 
io charge of different persons (f h„7h F°! ,i “¥ bod !« 
caro and had 
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there was such collision would be prima facie proof 
that either or both of them acted negligently. But in 
such cases the principle of res ipsa loquitur would 
not be of any assistance in fixing the negligence of 
one of the two drivers. And if in such a case the 
prima facie proof of negligence of either of the two 
drivers is not rebutted then it can be held that the 
accident was due to the uegligence of either of the 
drivers or both of them. And if the drivers of both 
the vehicles happen to be servants of the defendants 
(as in this case), the defendant would be liable. (1961) 
2 Guj LR 304: AIR 1961 Guj 196 (197 to 200) 
{Pt A) (Prs 5, 6, 16) (DB). 

-Negligence—Lorry colliding with stationary bus 

belonging to the State Government—One of the pas¬ 
sengers injured dying later—Government making ex 
gratia payment to widow of deceased—Held that the 
causa causans of the payment was not the negligence 
of the lorrv driver but it was the voluntary act of the 
plaintiff-Government — Hence no decree for the 
amount as damages could be awarded against the de¬ 
fendant lorry-owner. 1917 A C 3S, Rel. on; (1935) 2 
X B 309, Distinguished. 1963 Ker L J 122 * 1963 
Ker L T 275. 

_Damages— Collision—Collision between railway 

train and truck — Owner of truck giving truck on 
hire— Driver of truck, servant of hirer - Driver found 
negligent — Owner’s claim against railway and 
against hirer. 

There was a collision between a passing train and a 
'truck, at level crossing. The truck was damaged. It 
was established that the driver of the train engine 
was not negligent. The accident was due to the 
negligence ot the truck driver who was found to be 
drunk The plaintiff who was the owner of the truck, 
had given the truck on hire to another. The driver of 
'th* truck was the servant of the person who hired 
the truck. The plaintiff filed a suit for damages 
against the Union of India. 

Held, that the plaintiff had no cause of action 
against the railway company His rights would be 
against the hirer of the truck only. However, the 
correct legal position was that, as property belonging 
to him had been damaged by an alleged tort com- 
mitted by the defendant Railway, he will have a 
cause of action against the defendant subject to the 
limitation that his rights would be the same as the 
rights which hirer had in respect of the alleged tort. 
Hence the negligence of the truck driver was rele¬ 
vant to the plaintiff’s claim and the Railway was not 
liable because it was the truckdnverwho was negli- 
iq^7 \l p C 492 i (1957) M P L J 617 : 1957 

fab L J 939 i ILR (1957) ‘ AIR 1958 

_Negligence - Collision between bus aud lorry- 

Negligence of drivers -Injury to passenger-Suit for 
Hamares against owners of vehicles— Burden of 

moof-(EvideDce Act (1872), Ss. 101-104). 

Where a plaintiff, a passenger in a bus, sustained 
an inju y on account of a collision between the bus 
and a lorry and he brought a suit for damages aga.ns 

?he owner of both the vehicles on the allegation that 
the accident was caused by the negligence of the 
drivers of both the vehicles : 

Held, that the burden did not lie on the plaintiff to 
r, r( , up affirmatively to the exclusion of the driver of 
the bus that the driver of the lorry alone vvas guilty 
o negligence. In such a case the plaintiff is not 
bounds a strict analysis of the proximate or imme¬ 
diate cause of the event to find out whom he can sue 
Subject to the rules as to remoteness of damage, the 

nlaintiff is entitled to sue all or any of the negligent 
P a!IU onrl iHs no concern of his whether there is 
any 0 <fu'y D of 1 contribution 1 or indemnity as between 
those persons though in any case he cannot recover 
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in the whole more than his whole damage. AIR 1939 
Mad 261: (1939) 1 MLJ 143; (1921) 2 KB 604, 
Relied on. 1956 Mad W N 269 : 69 Mad L W 192 i 
(1956) 26 Com Cas (Ins) 31 » (1956) 1 M L I 477 1 
ILR (1957) Mad 306 i AIR 1956 Mad 464 (465) (Pt A) 
(Pr S). 

-Negligence — Collision — Suit for damages — 

Parties. 

In ca;es of injuries resulting from a ‘composite 
negligence,’ the plaintiff is entitled to sue all or any 
of the negligent persons. Consequently for injuries 
caused as a result of collision between two buses, 
action can be brought against the owners of the 
buses, the drivers and the Insurance Company. 1963 
Mys L J (Supp) 368. 

-Negligence — Collision — Suit for damages by 

injured person — Burden of proof. 

Generally speaking in ruiming down cises, or as 
they are sometimes called collision on land cases, the 
plaintiff is not entitled to succeed unless he gives 
affirmative proof of negligence on the part of the de¬ 
fendant or his servant. Persons who base a claim for 
negligence must prove negligence. 

In a case of this kind, presumptions on question of 
fact arise and may have to be rebutted. Thus it may 
be sufficient (or the plaintiff to prove that the bus in 
which he was travelling took a turn and proceeded 
beyond the road and in turning back to go to the 
road, it struck against a tree which caused injury to 
him. Then it is for the defendant to prove that one 
of the bullock carts going in front turned -and stood 
across the road and he could not avoid taking a turn. 
If it is proved, then the presumption raised in plain¬ 
tiff’s favour stands rebutted by the defendant’s evi¬ 
dence. TLR (1953) Mys 539 i 32 Mys L J 78 : AIR 
1954 Mysore 138 (139) (Pt A) (Prs 3). 

-Negligence — Collision — Duty of wiser course 

—Limits of. 

When by the negligent conduct of a vehicle or foot- 
passenger on the road a collision with another person 
or vehicle is rendered imminent, the latter will not 
be liable in respect of a collision if in the stress and 
agitation of the moment he takes unwise course in 
jeeking to avoid it. 

Good sense and the policy of the law impose some 
limit upon the amount of care, skill and nerve which 
are required of a person in a position of duty, who 
has to encounter a sudden emergency. 

Thus even if it be possible to take a vie*/that* 
would have been wiser for the driver to applj-the 
brakes though he was quite near the bullock (grts, 
he cannot be expected to be as wise as he or anybody 
else is expected to be at a cooler momeut.ILR(19jJ) 
My, 539* 32 Mys L j 78 :AIR 1954 Mysore 138 (139) 

(Pt B) (Pr 4). _ ... . __ 

_Negligence — Highway users — 

Motor accident in broad daylight near 0 f 
road due to motor bus being driven on wrong .id . 

road - Bus injuring P ,ainllfI s side 

when both rider and horse were standing on left id 

of road -Driver not heeding signal of r d« to 

nor showing down — Driver held g * c( j l0 

cence which was effective cause of injury ,. 

pSifl's horse - Bus owner 

JMi'lSlrw G 2 58 e f263 Pr 270 P 27i. 27 2 )(Prs 34, 
37 93 96, 103, 105, 106, 108)# 
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_Negligence — Accident due to collision between 

two buses — Suit for damages for rash and negligent 
driviDg — Onus of proof — Doctrine of res ipsa 
loquitur — Applicability. AIR 1960 Raj 224 (227) 
(Pt A) (Pr 6) (DB). 

—Negligence—Appreciation of evidence by appel¬ 
late Court — Collision case. See Civil P. C. (1908), 
S. 107. AIR 1960 Raj 224 (DB). 

-Collisions in Canals. 

The principles regarding collision at sea can be 
applied to collisions in backwaters and canals. Every 
vessel is to observe the regulations and rules prescrib¬ 
ed therefor. It is always a positive duty on the part 
•of the boat-men to observe the regulations and a de¬ 
parture from the same can only be justified by neces- 
-sily. Non-observance of the regulations is prima facie 
negligence, unless it can be shown that the departure 
from the regulation either did not in fact, wholly or 
in part, cause the collision. AIR 1952 Trav-Co 143 
(147) (Pt A)(Fn 12,13,13a)(DB). 

—Negligence — Collision of Vessels—Liabiliry of 
■owners — Principles — Duty to comply with regula¬ 
tions promptly — Failure — Effect of. 

A vessel is not justified in delaying to take precau¬ 
tions until the last moment or in trusting to being 
able to “stave” clear of the other. If, by doing so, 
«he frightens another vessel into taking a wrong step 
and a collision occurs, she will be responsible for the 
entire loss. By a prompt compliance with the regula¬ 
tions, where a vessel is required to alter her course to 
avoid another, she apprises the latter of her ability 
and intention to comply with the regulations, 
whereas by delaying to take the required step, she 
may lead the other vessel to suppose that she is un¬ 
able to comply with them, and cause her to take a 
step which may make a collision inevitable. Where 
■a ship or boat in order to show that she is free from 
blame, is required to prove that she altered her course 
the proper time, it is not enough for her to show 
that her helm was altered at that time; she must 

TC143 ^ alt6rad hef helm iD tlme ' AIR 1952 

18 (B). Contributory negligence. 

- Negligence—Banker and customer—Payment on 
jorged cheque — Negligence of customer in keeping 
cheque book under his own personal lock and key 

the sum n nL d h eD -V de a , decree a g a ‘°st bank for 
the sum paid by it on forged cheque. See Banker and 

Customer. AIR 1955 NUC (All) 2764 (DB). 
—■Negligence — Contributory negligence — De- 

su?t hro.Lbf 01 * nhxx } ory negligee has no place in a 
■UrtLi ° Ught ror damages on account of an inten- 

(Pt B) (p°5j’ 1950 MX L J 601 Am 1950 All 519 (520) 
based on^PrV^ ? ont i but J or y negligence-Dafence 

(123) (Pt C)^Pr 20) (DB)! 8 '* AU * 1963 Assam 117 

Negligence-Railway Company—Level crossing 
T Incoming train not visible - Railway eneIn 0 

contributorv tear ?? rt ° f lorry crossin g line-PIea 

Burden of proof —* HnS 006 °f R part » of lorry driver ~~ 
«d. AIR 19fiq Ac«« H i d ^?,« acls ' plea QOt establish¬ 
es. 24) (DB)! m 117 (124 ’ 125) < Pt D) < Prs 22 ' 

^ainMff 8enC f7? 0ntribUl0rynegIigeDCe ~ D,ima S es * 
com> slipP L Dg f out of 

— DamaoM - d l ram due to J erk of engine 

f^d ).aib ll890) ' 

on “ c ? ideDt T Ct >iIdren playing 

bu.o^n«.TehU d S r P ° ,nted ° Ul - C0n " i - 

[Vol. 14.] Fn.D, 15. 


The responsibility of a driver of a motor vehicle 
when he sees infants playing on the road becomes 
greater and he must take into account the fact that 
their behaviour would be uncertain. The driver is 
under a duty to take reasonable care to avoid harm 
to the children. Things would be different if the boys 
suddenly appear on the road or one of them crosses 
all of a sudden while they were quietly standing on 
one side of the road. That would be a case of inevit¬ 
able accident. But where the boys are right in the 
middle of the road and are playing, the driver should 
slow down well in time to allow the boys to run 
away from the road. It may be that he could not 
succeed on account of the electric pole in avoiding 
the accident but that does not exonerate him from his 
responsibility to take special care on seeing infants 
playing on the road. A different view of the matter 
might be taken if the accident occurs to an adult 
pedestrian who behaved in an uncertain manner 
after receiving a warning by:horn being blown; but 
in the case of children of tender ages the same stan¬ 
dard of care cannot be accepted. 

Contributory negligence of a child is seldom a good 
defence to such a tort, though in some cases the de¬ 
fence of inevitable accident may prevail. 1902 M P 
L J 657 : 1962 Jab L J 852. 

-Negligence — Rash or negligent driving — Peti¬ 
tioner driving heavily loaded bus up-hill along 
zig-zag road on wrong side at speed between 20 and 
25 miles per hour and colliding with car pro¬ 
ceeding from opposite direction on right side — Peti¬ 
tioner held guilty of rash and negligent driving — 
Doctrine of contributory negligence does not apply 
to criminal liability. See PeDal Code (1800), S. 279. 

1961 (1) Cri L J 541: AIR 196L Orissa 71. 

-Negligence — Contributory negligence — Level 

crossing on shunting area — Railway line crossing 
busy road — Incoming train not visible — Railway is 
bound to give warning of approaching train — Acci¬ 
dent — Question of contributory negligence on part 
of lorry driver cannot arise — Railways Act (1890), 
S. 7. F. A. No. 78 of 1952 dated 2nd December 1958 
(Pat), Reversed. ILR 44 Pat 150 s AIR 1965 Pat 167 
(169 to 172) (Prs 0. 7, 8) (DB). 

•—Negligence — Contributory negligence — Public 
vehicle — Passenger resting elbow on window — 
Injury to passengers’s hand—No contributory neglig- 

4r 0 \terB g , e , r pA 2 ifrD^ R571! AIR 1980 runj 

r—Negligence — Contributory negligence — Buses 
brushing against each other — Excessive speed and 
rash and negligent driving established — Passenger 

keeping his hand outside window — Injury to arm 
resulting in its amputation - Passenger held not 
guilty of contributory negligence — (English) Law 

had°^ fl l? < ii ltr l bulOry T NegligenC0) Act ’ 1945 h0 ld 
had no application — Insurance companies insuring 

heldwerejQintlylubJe with owners of buses- 

Motor Vehides Act (1939). Ss. 90, 80 (2) (1). (English) 

S 7(2^ C vtf Ut °7 Negligence) Act, 1945, 
°* 0r Vehicles Act (1939), Ss 90 Sfl io\ 

1962 R L W 255 : ILR (1962) 12 Raj 128. ’ (2) * 

•—Negligence— Contributory negligence—Collision 

^ 4 BAp R ^^B 0 , Rai 703 ’ « Si & 


non 


•Negligence — Contributory negligence—‘Volenti 
fit injuria - Applicability of maxim 

The plaintiff owned paddy lands ftdiMn.w 
stream, which served as the only outlet for lDg 8 
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plaintifi’s lands was kept submerged for a few days 
and also prevented him from raising other cultivation 
during that year. In a suit for damages against the 
State in respect of the alleged tortious acts. 

Held, that the claim was unsustainable. Even 
apart from the defendants’ plea that this case comes 
within the exceptions of ‘vis major’ as also of the 
plaintiff’s consent, as recognisedin Fletcher v. Hylands, 
(I860) 1 Ex 205, the two essential conditions neces¬ 
sary to attract the rule of absolute liability are not 
satisfied in this case. Indian law has all along 
recognised the use of a property as a reservoir of 
water for irrigation purposes as a natural use essential 
to the welfare of the community. When such is the 
position, under normal circumstances, greater im¬ 
munity must attach itself to similar works undertaken 
to tide over the extraordinary situation brought 
about by the acute shortage of the staple commodity 
of paddy as in the present instance. The plea of 
‘volenti non fit injuria’ raised by the defendant in 
answer to the plaintiff’s claim for compensation.js 
also fully supported bv evidence on record. 1956 
Ker L T 29L : ILR (1956) Trav-Go 639 : AIR 1956 
TravCo 225 (228 to 230) (Prs 6, 7, 8) (DB). 

— Negligence — Contributory negligence— Plea of 
—Sustainability. 

It is not for a person who has created a dangerous 
situation to minutely criticise the action of the 
persons whom he has by his fault involved in danger; 
and the party suffering damage cannot be charged 
with contributory negligence in such a situation 
when he is found to have acted on the spur of 
the moment and had no time to contribute any 
negligence as a cause for the occurrence. 1949 
T C L R 277 i AIR 1951 T C 171 (2) (174) (Pt B) 

(Pr 6). 

_Negligence — Contributory negligence. 

Accident to motor vehicle and death of driver— 
Motor vehicle driven by person holding license to 
drive — Licence illegally issued, the driver beiDg 
incompetent on account of age — Driver held acted 
illegally and his act was an act of contributory 
negligence. AIR 1954 V:nd Pra 17 (20) (Pt B) 

(Pr 19). 

__Negligence — Contributory — Damages — Fatal 

accident—Level- crossing. 

Collision between railway eDgine and truck, at 
level-crossing resulting in death of truck driver — 
Truck driver found driving with licence to which he 
was not entitled in as much as he was few months 
younger than the required age-Truck driver held 
cuilty of rash driving and contributory negligence — 
Railway authorities lound negligent by not keeping 
the level-crossing properly manned or by in any way 
warning the users of road — Railway held liable to 
pay damages — Contributory negligence of truck 

W' fcsr sriw&S 

(Pr 28). 18 (C ). Dam ages. 

a _Negligence — Damage done to jetty by vessel 

-Quantum of damages - Damages must be for full 
restoration and not for restitution amounting to re¬ 
construction of jetty - State though charged with 
maintenance of jetty cannot get anything higher than 

what private individual can. F. A. No . t <n« 
1955, dated 1-10-1959 (Bom), Reversed : Lotus Line 
/Pi Ltd v. State of Maharashtra. (1965) 2 SC R 

qq’ /iq 65 i 2 Law Rep 411 i 1965 Mah L J <01 i 
?965 P L J 877 * (1965) 1 S C W R 640,67 Bom 
L R 429 : AIR 1965 S C 1314 (1315) (Pr 4). 

—Negligence— Damages — Remoteness of. 
namace caused to plaintiff’s truck due to negligent 

j’r&ffi-io- suiieied by piaintiB ° n 


account of truck remaining idle for a month because 
of the accident cannot be said to be remote—Plaintiff 
would be entitled to claim such damages and also 
damages on account of depreciation of truck. AIR 
1952 AH 449 (451) (Pt B) (Pr 14). 

-Negligence — Death caused due to negligent act 

—Estimation of damages to be awarded to depen¬ 
dents of deceased —Principles — Matters to be con¬ 
sidered — (Fatal Accidents Act (1855), Ss. 1 and 2). 

Estimating the amount of damages in case of 
actionable negligence resulting in death is always a 
difficult task for the Court. The standard must not be 
a subjective standard but an objective standard. The 
Court has some discretion in fixing the measure of 
reparation and the important consideration would be 
the probable earning of the deceased and what is 
more important what amount the deceased would 
have probably spent for the support of his wife and 
children. Expectation of life of the deceased having 
regard to his age, bodily health and habits and the 
possibility of premature death is one of the other 
relevant considerations. Where the deceased has left 
property which goes to the claimants the resulting 
acceleration of interest in that property would also 
be a factor of reduction in the final assessment. 1942 
A C 001 (617): 1951 A C 601 (014), Foil. 59 Bom L R 
1196 i AIR 1958 Bom 218 (221) (Pt B) (Pr 9). 

-Negligence—Accident—Damages. 

The fact that payment has not actually been made 
by the plaintiff in respect of liabilities incurred under 
any of the heads of damages is immaterial, as long as 
the liability is a genuine liability actually incurred. 
The fact that the doctors who treated the plaintiff, 
on account of their friendship with him or lor some- 
other reason did not claim from him any fees, is a 
matter, which is completely collateral to damage. 

If the plaintiff for reasons peculiar to him gets the 
benefit of free medical advice, the defendants cannot 
appropriate the benefit to themselves, by saying that 
by their negligent act they have not inflicted any 
financial burden on the plaintiff in the shape oi 
doctor’s fees. Madh B L J 1955 H C B 1479 : Madh 
BLR 1955 Civ 489 , ILR (1955) Madh Bha 306 v 
AIR 1955 Mah B 214 (220) (Pt B) (Pr 12) (DB). 

-Negligence —Damages — Collapse of wall due to 

rains, killing son and daughter of plaintiff, who were 
looking after thela of plaintiff on adjoining road 
Wall in dilapidated condition and not under repairs 
for thirty years — Doctrine of vis major and volenti 
non fit injuria, applicability — Contributory negli¬ 
gence, plea of - Liability of owner and occupier, 
extent of — Burden of proof of negligence— Damages 
to plaintiff — Expectation of liie of deceased 

Considerations in awarding damages- (Fatal Acci. 

dents Act (1855), S. 1) - (Evidence Act 1872 , Si. 101 

to 104 - Negligence) - (Civil P. C. (1908), bs. iuu 
and 107). See Tort—Negligence. AIR 1958 Madh-Pra 
48 (DB). , 

-Negligence — Damages — Loss of one le 2T*used 

by the rash and negligent driving of motor vehicle 
Compensation for — Principles* 

In so far as the injury results in ®ctu»l j* cu ™£ 
loss, past or prospective, the plaintiff should be awara 
ed full compensation for that loss; but that does no 
mean that in the case of loss of prospective earning 
the plaintiff is to be awarded h.s annual earning^ 

multiplied by the number of v WuXd been 
could be expected to have worked, 1 “““ignores 

injured. A simple calc ^ ou ld or might operate 
many contingencies which wouiaormig p 
to reduce the plaintiff’s future and so ^uld mea 

arithmeticaf 1 c aleufation^theplaintiff should be a W ar<£ 


ed fair and reasonable compensation, such compen¬ 
sation to be assessed in the light of previous awards 
in respect of comparable damage. 

In the instant case a sum of Rs. 10,000 was award¬ 
ed as compensation for the loss of one leg following 
the decision in (1918) 7 L VV 415. 1959 Mad W N 
897 j (1959) 1 M L J 278 : ILR (1959) Mad 475 : 72 
Mad L W 232 : AIR 1959 Mad 369 (371, 372) (Prs 9, 
12) (DB). 

——Negligence — Damages. 

Damages can be claimed on the basis of Dervous 
shock directly attributable to negligence. There is 
difficulty in estimating damages claimed by reason 
of shock. But it is only shock of such a description 
which can be measured by direct consequences on 
bodily activity which can form the basis for an action 
in damages. It is not possible to lay down any hard 
and fast rule, and each case has to be dealt with on 
its own merits. 1925-1 K B 141, Rel. on. 1883-13 A C 
222; AIR (36) 1949 Nag 250, Ref. 1951*2 Mad L J 
471: AIR 1951 Mad 1056 (1058) (Pt D) (Pr li). 

—Negligence of Advocates — Professional miscon¬ 
duct—Advocate neglecting to furnish requisite papers 
which could have been easily produced to enable 
Court to proceed with petition though time repeated¬ 
ly granted for compliance — Client not only not 
informed real progress of the case but on enquiries 
told that hearing date had not been announced — 
Such gross negligence involving moral turpitude or 
delinquency in its wider sense amounts to pro¬ 
fessional misconduct. See Bar Councils Act (1920' 
S. 10. AIR 1965 Mys 28 (DB). 

-—Negligence — Damages — Damage by fire — 
Burden of proof. 

The plaintiff Bled a suit against the defendant 
claiming damages in respect of the destruction said 
to nave been caused to his orange garden on account 
ot the fire started by the defendant in his garden 
which was adjacent to the plaintiff's garden. 

Held, the burden of proving negligence on the 
basis of which a claim for damages is made lies upon 
the party who alleges it and to establish a case, he 
should prove the negligence affirmatively by adducing 

S'? r i! hy evidence of it. Mere proof that an 
accident has occurred, the cause of which is un- 

,i nvar t iabIy Proof of negligence. The 
fire ?W th! he j etore ’ t0 establish that it was the 

5?, the defenda * started on his land without 

\rr^ g nec ®? sar y Precautions to prevent the same 

SDrSd SP ln e tn dl E ? i Qt 3 the neighbouring lands, that 
th£™,r^ t0 . ks garden and caused the destruction of 

eet C a ku a ? g S t f? es ’ 10 SUCC0 ed in his case. Once it was 

started 51/ h . at ? u Was th « ^at the defendant 

phlnHff the b k an 3 iQ to the garden of the 

Ead taken oil burden of P rovin g that the defendant 
!? ta * e “ a11 necessary precautions and that it was 

into the ne gligence that the fire spread 

defendant Wh?* 1 !? P i ai r Dti ?’ was heavily on the 

the defendant set fire to his land 

sVaie f om !J necessary precautions to prevent the 

safA-pSWA S".t; saft 

sH aT» tea asfii sw K 

Overcrowding — 
r - . --- ends on duty aris- 
gence, Assuming it is actionable negli- 

iSdtasom. . t0 , prove L negligent 

Act (1890), ^See Railways 
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-Negligence — Collapse of building — Loss of 

life — Suit for damages — Question of negligence — 
Onus is on persons responsible for maintenance of 
building. See Fatal Accidents Act (1855), S. 1. AIR 
1960 Punj 300 (DB). 

Negligence — Damages for loss of goods due to 

•__ _r _ n.-L. _c J. _ * _ j t_ 


negligence of railway — Costs of goods proved—Loss 
due to misdelivery to another — Prevailing price of 
goods on date of delivery not proved — Damages to 
the extent of costs actually incurred by plaintiff 
without probable profits claimed by plaintiff, held 
rightly allowed. (1962) 2 S C J 479 : AIR 1962 S C 
113, Distinguished. 1963 Raj L W 135 j ILR (1963) 
13 Raj 140: AIR 1963 Raj 162 (171) (Pt F) (Pr 21) 
(DB). 

-Negligence—Damages — Collision between buses 

— Plaintiff’s bus damaged — Quantum of damages — 
Determination of, indicated, i960 Raj L W 284 j ILR 
(1960) 10 Raj 705 : AIR 1960 Raj 224 (228) (Pt C) 
(Pr 15) (DB). 

•Negligence — Damage by fire. 


Where a person pours petrol from a can into a 
drum while keeping a lighted hurricane lantern 
nearby and the petrol catches fire on account of the 
proximity of the lantern there is negligence; the hand¬ 
ling of petrol which is a highly inflammable substance 
was a dangerous operation in itself. The degree of 
care which a person is required to use in a particular 
situation in order to avoid the imputation of negligence 
varies with the nature of the risk since the risk in 
[his case was very high, as there was a burning 
lantern in the godown the person was bound to take 
special precautions, and the person is liable in 
damages for the damage caused by the fire. Case law 
referred. (’51) 4 Sau L R 124. 

-Negligence — Damages caused by fire—Damages 

can be recovered only when negligence is proved- 

AIR1955N ^ ^ ^ S - 

of damages - Evidence of provable cost. r ® 

In the case of damages caused to a motor vehicle 
by collision with another, the standard to be adopted 

for awarding damages against the wrongful party is 

to assess, the amount which would be reasonably 
necessary to meet the expenses of repafring the 
damage, and as to the probable cost, the evidence 
of a competent witness may be accepted, e. a that 
?f a workshop eng nner. 1949 TOT r ot 7 
1951 T C 171 (2) (175) (Pt D) (Pr 8 ) (DB? 2?? * AIR 

—Negligence - Damages - Unless otherwise orn 
contract && 

AIR 1955 V&h3S lr ,Ce (G C - & A > <£ 

Accidents Act (1885). S.l. AIR 1954 Vindhlra [7 ‘ 

18 (D). Dangerous things. 

of fire due to nesliaence cf 5ii .i Ptem,ses ~ s Pread 
held liable for damCe to nlainHif^l(J )efe ‘><i*nt 

Mad W N41, (1955) 1 Mad , ? nio 111 - 118, 1955 

M L W “ * 
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owner 
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owner is liable for damage caused by washing away 
of such mud in tank, to neighbour. AIR 1955 NUC 
(Trav Co) 4128. 

18 (E). Evidence and proof. 

0-Negligence — Proof — Damage caused due to 

breach of canal — Rule of res ipsa loquitur — Appli¬ 
cability. 

Per Sarkar J.:— In an action for damages for inun¬ 
dation of plaintiff’s land due to breach of a canal in 
the management of the defendant, the rule of res ipsa 
loquitur would apply because canal banks are not 
breached if those in management take proper care 
and the breach itself would be prima facie proof 
of negligence unless the defendant can show that the 
breach was due to act of God or to act of a third 
party or any other thing. (1805) 3 H and C 590 and 
(1950) 1 All E R 392, Rel. on. 

Per Hidayatullah, J.: — The rule in Rylands v. 
Fletcher (1808) 3 H L 330, shortly stated, is that any 
occupier of land who brings or keeps upon it any¬ 
thing likely to do damage if it escapes is bound at 
his peril to prevent its escape, and is liable for all the 
direct consequences of its escape, even if he has been 
guilty of no negligence. The rule in Rylands v. 
Fletcher was derivatively created from the rule of 
strict liability applicable to the acts of animals but, it 
is hardly applicable to a case where damage is caused 
to adjoining land due to a breach in a canal main¬ 
tained by the Government. 

The rule laid down in Scott v. London and St. 
Katharins Dock Co., (1805) 159 E R 005 that where 
the thing is shown to be under the management of 
the defendant or his servants, and the accident is 
such as in the ordinary course of things does not 
happen if those who have the management use proper 
care, it affords reasonable evidence, in the absence of 
explanation by the defendants, that the accident 
arose from want of care, has been regarded as the 
principle of res ipsa loquitur. But the principle if it 
be one, cannot always be safely applied where the 
facts before the Court are not the whole facts. The 
principle of res ipsa loquitur had its origin in the 
falling of a barrel of flour from a first floor widow on 
a passerby but it has been extended to situations quite 
different. It is a rule of evidence and not of liability. 
It is not sufficient to say res ipsa loquitur because the 
danger is that facts may not always tell the whole story 
and if there is something withheld how can the thing 
be said to speak for itself. State of Punjab v. M/s. 
Modern Cultivator (1964) 2 Andh W B (SC)185, 67 
Puni L R 117 i (1965) 1 Andh L T 36 i (1965)(lot 
w R 130 : 1965 S C D 578 : (1964) 8 S CR 273 . 
(1964) 2 S C J 796 : (1904) 2 Mad L J (SC) 18a . 
AIR 1965 S C 17 (20, 22, 23, 24. 25) (Pt B) (Prs 5, 7, 
16, 18,19, 22, 26. 29). 

_Negligence-Pleading-Mere allegation of negli¬ 
gence or misconduct on part of railway administra- 

tion not Sufficient-Particulars to be given- Burden 

of proof is on plaintiff. See Civil P. C. (1908), 8. 8U. 
ILR (1905) 2 All 127 i AIR 1966 All 333. 

_Negligence—Proof—Driver of road roller driving 

roller fast in an unusual speed through busy locality 
-Boy easing by the side of the road hit by the edge 
of the roller^and after his fall his right P*J» 
under the front wheel of the roller - 
onlv after the event though timely alarm was raised 

by persons present which, if, taken, ™ ,g di Result 
vented the accident-Accident held was direct result 
of negligence and rash driving of the driver, ai 
1961 Andh-Pra 283 (284) (Pt A) (Prs 4, 5) (DB). 

-Negligence—Burden of proof. , . , 

In action for negligence the plaintiff must establish 
that the defendant owed him a duty, breach of it and 
a causal connection between the injury and the 


breach of duty. 1963 Mah L J 241: 65 Bom L R 180 t 
ILR (1962) Bom 797: AIR 1963 Bom 144 (145) (Pt A) 
(Pr 1) (DB). 

-Negligence — Carrier of passengers — Fault of 

omission—Proof of. 

Where negligence consists of a fault of omissions it 
is absolutely necessary that the] proof of that fault of 
omission should be one of two kinds either to show 
that the thing which he did not do was a thing 
which was commonly done by other persons in like 
circumstances or to show that it was a thing which 
was so obviously wanted that it would be folly in aDy 
one to neglect to provide it. 1963 Mah L J 241 1 65 
Bom L R 180 s ILR (1962) Bom 797 : AIR 1963 Bom 
144 (145) (Pt C) (Pr 1) (DB). 

-Negligence — Maxim — Res ipsa loquitur—Prin¬ 
ciple underlying the maxim — Evidence Act (1872), 
S. 114. 

The maxim 'res ipsa loquitur* is a rule of evidence 
and the principle underlying it is that when the 
thing is shown to be under the management of the 
defendant or his servants and the accident is such as 
in ordinary course of things does not happen if those 
who have the management use proper care, if affords 
reasonable evidence, in the absence*of explanation by 
the defendants, that the accident arose from want of 
care. (1805) 3 H and G 590, Rel. on. 1983 Mah L J 
241 : 65 Bom L R 180 t ILR (1962) Bom 797 : A IR 
1963 Bom 144 (145) (Pt D) (Pr 2) (DB). 

-Negligence—Action on tort of negligence — Bur¬ 
den of proof of negligence — Maxim “res ipsa loqui¬ 
tur” — Applicability of—Crashing of aircraft imme¬ 
diately after take off—Maxim applies. 

In an action on the tort of negligence, the plaintiff 
must prove that the defendant is guilty of negligence. 
Although the burden of proof of negligence is on the 
plaintiff in some cases the mere happening of an 
accident affords prima facie evidence that the tort 
constituting the cause of action is the result of want 
of care on the part of the defendant. Thk Hjknown 
as the maxim of “res ipsa loquitur . (1805) 

590, Foil. In cases where an aircraft crashes imme¬ 
diately after its take off, the maxim res ipsa loquitur 
applies. (1937) 1 All E R 108, Rel. on. AIR 1962 Cal 
544 (547) (Pt B) (Pr 8). 

[Reversed on another point in AIR 190o Cal 20 Z.J 

-Negligence-Loss of life through aircrash - Ap¬ 
plicability 2 of maxim res ipsa loquitur - Plea that is; to 

be taken by plaintiff - Construction of plamt Held 

plaintiff was entitled to invoke aid of maxim It was 
for carrier to disprove negligence. A I H lwo^ai 
544 (548) (Pt C) (Pr 13). 

[Reversed on another point in AIR 190o Cal 2 d2J. 

_Negligence—Rer ipsa loquitur-Applicability of 

maxim—Burden of proof of negligence. 

The maxim res ipsa loquitur is no f^^oVth? 

of evidence, whether the rule appl.es depends on n 

nature of each accident. Even on the samel:acsi 

Courts have and may differ on theevidence is 
whether the maxim is applicable. When evioe 
tendered as to the cause of “ddentthe ™* Court is 
of much importance. In such cases t recor( i 

required to consider the ; f“J lre ^nre as a whole 
whether on consideration of the evidence as 

SB ff&SS ASS. gS—a, 

A 1ZSSI ZTIZ -a 

-Negligence - Premises ' e L°Tmint “subletting « 

fot’refidentia^purposes — Premises destroyed in U 
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—Tenant would prima facie be liable for damages 
caused to premises—Onus would be on him to show 
that there was no negligence : either on his part or on 
nart of sub-tenant. See T. P. Act (1882), S. 108, 
Cl. (e), Proviso. A I R 1962 Cal 263 (DB). 

-Negligence—Res ipsa loquitur — Plaintiff injured 

in collusion of buses — Buses belonging to defendant 
—Burden of proof — Negligence of driver when may 
be inferred — Applicability of principle of res ipsa 
loquitur — Damages — Liability of defendant. See 
Torts-Negligence. AIR 1961 Gui 196 (DB). 

—Negligence—Suit for damages—T. P. Act (1852), 
S. 108, Sub-s. (m) — Building in possession of lessee 
damaged by fire — Liability of lessee for damages — 
Doctrine of res ipsa loquitur discussed — Building 
used only for storing goods manufactured by defen¬ 
dant — No occasion tor use of fire in building — No 
facts proved leading to inference of negligence on 
part of lessee — Doctrine of res ipsa loquitur held 
inapplicable—Negligence on part of defendant held 
not established — Defendant held not liable to pay 
damages. 1963 Ker L T 375 j (1964) Ker L R 106 t 
ILR (1963) 1 Ker 509. 

—Negligence — Res ipsa loquitur— (Evidence Act 
(1872), Ss. 101 to 103). 

The maxim res ipsa loquitur when applied to an 
action for negligence is merely a rule of evidence 
affecting onus. It does not alter the general rule that 
the burden of proof of the alleged negligence rests 
upon the plaintiff. It means that the res or the facts 
and circumstances of the accident proved by the 
plaintiff are by themselves, without any direct proof 
of negligence, sufficient prima facie evidence from 
which an inference of negligence may reasonably be 
drawn. 

The inference may be rebutted by the defendant 
by proving some specific cause of the accident for 
which he was not responsible or by proving that he 
was, in fact, not negligent, or by giving a reasonable 
explanation and proving it, that the happening of the 
accident was as consistent with the absence of 
negligence as it was with the presence of negligence. 
Y j* en the defendant has done this, the burden is 
shifted back to the plaintiff. Madh B L J 1955 
HC R U79s Madh BLR 1955 Civ 489 . ILR (1935) 
JSJh B 306 : AIR 1955 M B 214 (217) (Pt A) (Pr 8 ) 

IDB), 

_ —Negligence — Damage to premises by fire — 
Lessees liabijity — Burden of proof of negligence is 
on lessor—Principle of res ipsa loquitur. 

The lessee is liable for damage caused to the pre¬ 
mises by fire intentionally or by negligence. The 
Durden of proving negligence on the part of the 
lessee is on the lessor. No presumption of negli- 
C u an k 0drawn from the bare facts. The lessor 

“ JP S ??'Y . the fiw was due to something un¬ 
usual which the lessor’s servant did. 

thn^A ying tRe maxim res »P sa loquitur and 
LR H l id ot n in R y lands V. Fletcher, (1888 
ZI* ® H L 3?0). regard must be had to all the cir- 

The F l and P ractice of mankind. 

casB - of Jk® maxim res ipsa loquitur to 

ciDlB tL° L™L ex ; duded , by any. equitable win. 


iinon iI- lTrr ° negligence, rests 

be rebuferflf T Be inference of negligence may 
cific cai!«» de fr| ldant by proving some spe- 
resDonsiblA i? e a ? c . ident which he was not 
and^SrinJ ? rea sonable explanation 

was as concPt happening of the accident 

Wlth lhe ab £ senc ° °* ^gence as 

WStA Pr S?f^? of negligence. When the 
aeienaant has done this, the burden is shifted back 


to the plaintiff. A I R 1955 M B 214, Rel. on. 1962 
M P C 60 : 1961 Jab L J 1516 : 1962 M P L J 187. 

—-Negligence — Evidence and proof—Suit against 
Court of Wards — (C. P. Court of Wards Act (24 of 
1899), S. 19 (1) (c).) 

The plaintiff in order to succeed in his suit for 
damages for negligence, must establish, firstly a duty 
to take care, secondly a breach of the duty and 
thirdly that such breach was the proximate cause of 
the loss or injury sustained by him. ILR (1947) Nag 
955, Rel. on. 

In a suit for recovery of damages on the allegation 
that during the period the Court of Wards was in 
charge of the plaintiff’s estate, decrees were obtained 
against persons owing money to the estate but were 
negligently allowed to be barred by limitation, the 
manager, Court of Wards, would be the person pri¬ 
marily respomible for the loss, if any, under S. 19 
(1) (c) of the Central Provinces Court of Wards Act, 
1899. The best evidence of the loss, if any, would 
be furnished by the plaintiff’s account books. It 
was, therefore, his duty to produce them. He should 
also lead evidence of an independent and reliable 
character to prove that the loss, if any, was caused 
by the wilful negligence of the Manager, Court of 
Wards. In the absence of such evidence, the Court 
is justified in holding that the plaintiff had failed to 
prove that auy actual loss was caused to him. 1957 
M P C 332 : 1957 M P L J 282 : 1957 Jab L J 559 : 
AIR 1957 Madh Pra 78 (79) (Prs 4, 6,7) (DB). 

-Negligence — Proof of negligence and causation 

—Res ipsa loquitur when applies. 

In a claim for damages founded on negligence, the 
general rule is that the plaintiff must establish a 
breach ot duty and its causal connection with his 
injury. The exception to this rule is that if the facts 
proved or admitted amount to prima facie proof of 
negligence or its causal connection, the burden is 
shifted to the defendant to rebut these points. The 
defendant may be able to rebut the presumption, but 
rebut it he must, if he wi'hes to escape liability. 
The question of prima facie evidence or onus of proof 
I s SeneraHy immaterial where there is evidence on 
both sides. But it becomes- important where the 
defendant does not offer rebutting evidence or the 
evidence on either side is scanty or obscure as often 
happens in many, cases of serious accidents. The 
Courts will take judicial notice of what happens in 
the ordinary :course of things at all events to the 
extent of ‘using their knowledge of the common 
attairs of life to complete or correct what is stated 

25 26) neSSeS ’ AIR 1956 Mad 59 (H 66 * 67) ‘< Prs 20 ’ 

PlZ n! 8 hl?i eDC0 Z Boa 5 carr y in £ ric e sunk in sea — 
Plea of bad weather and act of Cod-Plea rejected on 

i n Q case j < 1955 > 2 M L J 240 , 1955 
M Js W ? N nJ ! , fl o« M . adIjW 1042. ILR (1956) 

14 18*20) (DB). J 519 1522 10 525) ,PlC > 
“Conditions essential. "^‘“'"-Applicability 

of I Droof aC of°?he 0 r „ir 8 l ! 1 genc f- normal 'y. the burden 

principle °J onfy »s 

Wished 'before & 2®“ '^7°^ * 

casB arei firs “y the thi n 0 g a “ w hieh V caused Z 
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injury or damage should he shown to be under the 

management of the defendant or his servant; 
secondly, the accident that happened was of such a 
nature that in the ordiuarv course of things it would 
not have happened i! the persons in management of 
the thing had exercised proper care or due diligence. 
(1963) MysL J(Supp) 368. 

~—Negligence — Accidents on the road — Allega. 
tion of rash and negligent driving — Burden of proof 

— Rule applicable. 

Where in a suit for recovery of damages from the 
defendants for causing injuries to a minor girl (plain¬ 
tiff) while she was passing by a road on its left side 
along with her mother the allegation was that defen¬ 
dant 1 who was coming on a cycle from the opposite 
direction with defendant 2 sitting on the rod sudden¬ 
ly turned his cycle on the wrong side and collided 
with the plaintiff, with the result that the plaintiff 
was badly injured. 

Held, that in a case like this, although the injury is 
direct and forceful and as such prima facie a case of 
trespass to the person, still the plaintiff has to prove 
negligence on the part of the defendants (that is all 
reasonable care which could avoid the collision was 
not taken by them) in order to succeed, for the princi¬ 
ple that a man cannot recover damages if he has 
consented to run the risk of accidental harm is 
clearly applicable to case arising out of accidents on 
a road. AIR 1963 Pat 316 (316, 317) (Pt A) (Prs 3,4). 

-Negligence — Fire — Onus of proof — Liability 

of lessee to lessor for damage caused by fire — Res 
ipsa loquitur — Doctrine of — Applicability—(T. P. 
Act (1882), S. 108 (e))—(Evidence Act (1872), 
Ss. 101-104). 

Where the house leased out to the defendant was 
destroyed by Sre, the onus of proving negligence on 
the part of the defendant is on the plaintiff-landlord. 
The doctrine of res ipsa loquitur does not apply to 
such a case and the normal rule of evidence must 
prevail. In the absence of any evidence that the fire 
was due to the defendant’s negligence, no decree for 
damages can be granted to the plaintiff in tort. (1947) 
1 All E R 344 and AIR 1928 Mad 1140: 55 M L J 003, 
Rel. on. 1959 B L J R 137 : AIR 1959 Pat 348 (349) 
(Pr 3) (DB). 

-Negligence — Absence of negligence — Held 

that there was imposed an obligation upon trea¬ 
sury staff to honour District Board’s cheque — To 
that end they were bound to know signiature of 
Chairman of Board—Payment on forged cheques — 
Onus of proving absence of negligence was cast 
upon treasury. See Evidence Act (1872), Ss. 101 to 
103. AIR 1954 Pat 529 (DB). 

-Negligence — Rash and negligent driving—Proof 

— Res ipsa loquitur — Bus turning turtle — Fact 
speaks for itself — Best evidence against negligence 
would he of driver himself — Omission to examine 
him — Effect — Evidence Act (1872), S. 100. (1965) 
67 Punj L R 1064 (Punj). 

-Negligence — Res ipsa loquitur — Meaning and 

effect of — Motor accident — Skidding of motor 
vehicle — It is neutral factor. 

The maxim res ipsa loquitur suggests that on the 
circumstances of a given case the res speaks and is 
eloquent because the facts stand unexplained, with the 
result that the natural and reasonable inference from 
the facts—not a conjectural inference—shows that 
the act is attributable to some person’s negligent 
conduct. The elfect of this maxim, however, depends 
on the cogency of the inferences to be drawn and 
must, therefore, vary in each case. Its effect appears 
to shift the burden or onus of proof on to the defen¬ 
dant who is expected to show as to how the accident 
may have occuired without his negligence. 


A skid in itself does not excuse the motor accident 
and it may not suffice, by itself, to displace the prima 
facie inference of negligence arising from the vehicle 
being where it has no right to be; for a skid may be 
caused by bad, careless or fast driving. The skid is 
thus by itself a neutral factor and it may or may not 
be due to the driver’s negligence. 64 Punj L R 448 i 
AIR 1962 Punj 540 (542) (Pt B) (Prs 8 , 9). 


--Negligence — Private carrier — Failure to keep 

vehicle in proper state of repair — Defective steering 
— Res ipsa loquitur — Applicability. 

It is the duty of the owner of private carrier to take 
proper care as to the soundness of the mechanism 
and the road-worthiness of the vehicle and keep the 
vehicle in a proper state of repair, when conveying 
invitees. Where he fails to take such care and allows 
the vehicle to become defective as when the steering 
of a motor car becomes so worn out that the driver 
cannot control the car, that will be evidence of 
negligence on his part. (1920) 37 TLR72, Rel. on. 

Where a private carrier meets with an accident due 
to a defective tierod which connected the steering 
wheel with the wheels of the car, the doctrine of 
res ipsa loquitur which raises a presumption of fault 
against the owners fully applies and the burden of 
proving that the accident was inevitable, is upon the 
owners. The accident was not due to a latent defect 
which could be said not to be discoverable by reason¬ 
able care. (1805) 159 E R 005 (000) and (1948) 2 All 
E R 400 and (1953) 2 M L J 532; ATR 1953 Mad 981, 
Rel. on. 62 Pun L R 314: ILR (1960) Punj 1007 i AIB 
1960 Punj 392 (393) (Prs 5, 8 to 11). 

-Negligence—Evidence and proof — Res ipsa 

loquitur — Presumption of negligence. 

There is no legal presumption of negligence even 
where the rule res ipsa loquitur applies and hence if 
the defendant produces a reasonable explanation, 
equally consistent with the negligence and no neglig¬ 
ence, the burden of proving the affirmative, that the 
defendant was negligent and that his negligence 
caused the accident, still remains with the plaintiff. 
On the other hand the onus of disproving negligence 
lies on the defendant, at least in the sense that he 
must know either that the accident was due to a 
specific cause which does not connote his negligence, 
or that he had used all reasonable care in the matter. 
All that the rule means is that on the proof of certain 
set of facts, the Court may be justified in drawing an 
inference, unless the contrary is proved, that the 
accident was not likely to occur except through the 
negligence of the defendant. ILR (1959) Punj 1799* 
61 Pun L R 718 : AIR 1960 Punj 66 (69) (Pt A) (Pr9) 
(DB). 


—Negligence — Evidence and proof. 

Before the liability can be fastened on the defen- 
int there must be direct or circumstantial evidence 
tablishing that the fall of the plaintiff’s house was a 
msequence of the collapse of the defendant’s wall. 

Where there was no direct evidence and also there 
as absolutely nothing by way of observation or 
ference of the witnesses to justify the allegation 
at the fall of the plaintiff’s house was a consequence 
: the collapse of the defendant’s wall. 

Held, that mere assertion of the plaintiff that his 
Duse was in an excellant condition, and could nor 
ive possibly come down except by the collapse ot 

ie temple wall on it is not sufficient proof AIK 
)53 Vind Pra 2L (23. 24) (Pt B) (Prs 9i 10, 11). 

_Negligence — Burden of proof — (Evidence Act 

L872), Ss. 101 to 103). 

In a suit for damages for torts where pla in »“ 
leges that the fall of hw house fh® conswjuence 

collapse of the defendant s wall, it « f or the plain 
to prove his case and he cannot take advan- 
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♦age of the defendants inability to prove that his wall 
•did not’ fall on the plaintiff's house. AIR 195S Vind 
Fra 21 (24) (Pt D) (Pr 11). 


18(F). Liability. 

-Negligence — Collapse of wall due to rains, kill¬ 
ing son and daughter of plaintiff, who were looking 
after thela of plaintiff, on adjoining road — Doctrine 
of vis major—VoleDti non fit injuria—Applicability- 
Contributory negligence—Plea of—Liability of owner 
and occupier, extent of pointed out—(Fatal Accidents 
Act (1855), S. 1) - (Evidence Act (1872), Ss. 101 to 
104)—(Civil P. C. (1908), Ss. 100 and 107 - Quantum 
of damages. 1957 M P L J 532 t 1957 Jab L J 978 : 
1958 M P C 390 « I L R (1957) Madh Pra 275 : A I R 
1958 Madh Pra 48 (49, 50, 51, 52) (Prs 4 to 8, 17 to 
19) (DB). 

—Negligence and rashness — Essence of—Distinc¬ 
tion between Civil liability and Criminal liability. 
<1962) 2 Mad L J 146 :1962 (2) Cr L J 386* 1962 
Mad L J (Cr) 444 1 75 Mad LW 760 i A I R 1962 
Mad 362 (364) (Pt B) (Prs 5, 6, 6a). 

-Negligence — Liability of occupier — Hidden 

danger — Invitee and licensee — Masonry in cinema 
house falling and causing death of person who had 
gone there after purchasing ticket — Liability of 
occupier indicated. AIR 1951 Mad 358 (360) (Prs 4, 5) 
(DB). 


—Negligence—Injury to animal — Animal trespas- 
•ing on railway track—Liability of railway company 
for damages. 

The duty that an occupier has towards a trespasser 
as distinguished from a licensee or an invitee is the 
lowest recognised by law. That duty is not to do a 
wilful act in reckless disregard of ordinary huma¬ 
nity. The general rule is a man trespasses at his own 
risk. The position is the same with regard to trespas¬ 
sing animals : (1894) 2 Q B 281 and (1911) A C 301, 
Rei. on. 


Hence, where an elephant trespassing upon a rail¬ 
way track gets itself injured by colliding with the 
engine without any negligence or rashness on the 
P af f ?*,, 0 railway servant, the railway company is 
ri« 6 * n damages for injury to the animal: (1803) 
143 E R 304, Disting. 1950 Nag L J 351 : ILR (1950) 

1314) (DB) R 1950 Nftg 231 (236> 23?) (Pt B) (PfS 8 ' 


Negligence—Damages—Damage caused by over¬ 
flowing of tank dug by adjacent owner and spread¬ 
ing of earth put around the tank-Liability of owner 

XL i-ESS? t0 pay damages—Test for determin¬ 

ing liability—Foreseeability of consequence—Principle 
explained — Adjacent owner held not liable as dama- 

oS Cut 635 ‘ A I R 1963 

Un 21 <22, 23) (Prs 6, 7, 9,10). 


18(G). Public bodies. 

rWp — Statutory corporations—Municif 
,genC T? in mai ^iniae pipelines in prop 
0 fP air Dimage caused by defective cone 

wafflr i m? 0S j f° , C i ti20 ?’ s house from overflows 

Six 1 Ssi?*? li l i II i°i« 910,> s - 228 - u. p. Mm 

<H C) 731 ‘ AU L J 89 *' 1961 AU W 

(Pr S n. l 8 , 23 A ,o 2 S , 1962 AU 211 <215 ' 216) < Pt 
geTcSu?id ia r g ® by . air Death of passe 

Exemntfan f of ca "i«-Carrier’s liability 

rafrvSSl °k fr01 ^ r Exen *Prion clause in contract 

cIau« was b v°oid h l ° “° lice ° f passen 8 er " Held t 

da?mS $ & at ev0ry P^senger in an aircraft must 
deemed to have entered into the contract of carria 

and purchased the ticket with fuU knowledge of tl 


exemption clause printed in the ticket and displayed 
in a board in the office of the defendant Corporation 
from which the ticket was purchased; (2) that the 
clause was void and was o^t binding on the P as |60“ 
gers or their representatives. AIR 1962 Cal 544 (546) 
(Pt A) (Pr 4). 

[Reversed in AIR 1905 Cal 252.] 

-Negligence resulting in death of air passenger — 

Liability of Indian Airlines Corporation — Applica¬ 
bility of rules under Carriage by Air Act (1934) as 
rules of justice, equity and good conscience. 

(a) The carrier is liable in damages in the event of 
death or injury to the passenger in the case of acci¬ 
dent. (b) The carrier is not liable if he proves that he 
or his agent have taken all necessary measures to 
avoid the damages or that it was impossible for him 
or them to take such measures, (c) Contributory 
negligence on the part of the passenger will exone¬ 
rate the carrier from liability wholly orpartly’depend- 
ing on the nature of contributory negligence proved, 
(d) The carrier is not entitled wholly to contract out 
of his liability. AIR 1962 Cal 311 (318 to 321) (Pt I) 
(Prs 19,19a, 20, 22 to 26). 

-Negligence — Tree planted by District Board on 

roadside — Injury caused by fall of tree — Liability 
of Board under common law — (Bihar Local Self- 
Government Act (3 of 1885), S. 79). 

The Act does not impose any duty on the Distict 
Board either to maintain the trees properly or to lop 
off the branches in case they extend upon the pro¬ 
perty of others. The duty, therefore, if any can be 
said to arise under the common law only. Under that 
law it is the duty of the District Board to see that 
the tree should not be allowed to extend beyond the 
confines of the road so as to become a danger or nuis¬ 
ance to persons occupying the land in the neigh¬ 
bourhood. However, where the injury is in substance 
caused by the trees, not by the extension of their 
branches but being rooted out from the soil and 
thereafter having fallen on the premises of the plain¬ 
tiffs, the Board cannot be held liable for the damage 
resulting from such a cause so long as it has no 
knowledge or means of knowledge of the trees having 
become dangerous due to some hidden action or 
nature on it or due to some disease. 1955 B L J R 
492: ILR 34 Pat 661, A I R 1955 Pat 432 (439) (Pt I) 
(Pr 19) (DB). 

-Negligence—Non*feasance — Liability of public 

bodies. 

(Quaere)i Are not the public bodies in India liable 
for acts of non-feasance, such as failure to cut down 
the trees in dangerous condition on the margin of 
the roads?. 1955 BLJR 492: ILR 34 Pat 661: AIM 1955 
Pat 432 (440) (Pt J) (Pr 20) (DB). 


18(H). Bailway Company. 

See also Railways Act (1890), S. 72. 

Negligence — Railway Company—Level crossing 
— Railway line crossing a thoroughfare — Railway is 
bound to give warning of approching train — Failure 
to do so amounts to negligence on its part — Railways 
A ^t (189°), S. 7 - F. A. No. 17 of 1950, D/- 29-5- 
1901 (Assam), Reversed. AIR 1963 Assam 117 (Pt B) 
(Prs 14,16) (DB). 

—Negligence — Railway Company — Collision — 
Railway engine hitting a motor vehicle — Damages— 
Measure of—Duty of railway pointed out. A I R 1963 
Assam 117 (125,126) (Pt E) (Prs 25, 20) (DB). 

—Negligence — Suit for damages against Railway 

—-Negligence - Railway - Public level crossing - 
AwVm MAh 128 (DB). WayS Act tla9()) ' S - 13 > 
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-Negligence—Owner or occupier of land — Duty 

of—Bailway line running through residential locality 
—Duty of Bailway to fence—Child trespassing upon 
railway line and getting injured by running train — 
Liability of railway — (Railways Act (1890). S. 13 
(a) (0). 

An owner or occupier of land or premises owes no 
obligation or duty to a trespasser but he must not set 
up a trap of him or cause wilful injury to him. There 
is no diiference in the case of a child trespasser as 
compared to an adult trespasser as the law draws no 
distinction in the duty of the owner or occupier of 
the premises towards either category of trespasser. 
(1913) 1KB 398, Rel. on. Unlike S. 08 of the English 
Railway Clauses Consolidation Act (8 and 9 Viet., 
c. 20) 1845 the Indian statute does not impose any 
imperative obligatiomon the Railway to fence a line, 
but, S. 13 (a), Railways Act, gives power to the 
Central Government to require the Railway, among 
other matters, to provide fences and to maintain the 
same. There is no obligation apart from statute under 
the general law. 

Held, on facts that the railway could not be held 
to be guilty of negligence merely because it had not 
fenced the track on both sides for the benefit of the 
adjoining house-holders. Even if it is accepted that 
there was a level foot-way crossing near where the 
accident occurred, no duty apart from the statute 
(which was not the case here), was placed upon the 
Railway administration to either keep a gate or stile 
there with a fence or to keep a watchman for the 
benefit of those using the same. 1LR (1951) Punj 
1147 : 60 Pun L R 221 : AIR 1958 Punj 246 (247 to 
249) (Prs 4, 5, 6) (DB). 

-Negligence — Damages — Carrier — Collision- 

Liability of railway to trespasser — Person travelling 
by goods train without ticket or permission injured in 
collisiou — Railway administration held not liable— 
Person travelling contrary to a bye-law and against 
wishes of railway servant is a trespasser — He cannot 
recover if as a result of negligence of carrier he 
suffers injury. See Railways Act (1890), S. 00. AIR 
1957 Punj 164 (DB). 

-Negligence—Damages—Railway accident—Injury 

to plaintiff’s mares on line where there was no restric¬ 
tion on speed and the driver was not bound to keep 
look-out—Accident at midnight—Held, no negligence 
on part of engine driver. 1955 Raj L W 384: ILR 
(1955) Raj 298 : AIR 1955 Raj 57 (59) (Pt B) (Prs 11, 
16) (DB). 

——Negligence — Railway — Level Crossing-Rail¬ 
way’s liability — Negligence of driver of engine— 
(Railways Act (1890), S. 7), 

A lever-crossing is on the one hand a danger spot 
in view of the possible movement of trains, and on 
the other is an invitation to the passer-by. This is a 
public crossing and not merely one by private 
accommodation. Therefore it is the legal duty of the 
railway to assure reasonable safety. At a reasonable 
distance on either side, prominently written boards 
can be affixed, asking, the road.users to beware of 
trains. If the track on either side is visible from near 
the caution board or within a short distance from 
the crossing, this would be sufficient because a dili- 

f snt road user could look round and see the train. 

ven if the car driver knows by frequent use of the 
road by him that there is a crossing, the roaders 
should be alerted at the proper moment by the boards 
or gates; it is not a case for remote knowledge, but 
one for immediate alertness. 

On the other hand, if there is a bend on the track 
or there are trees or bush in between, or the road on 
either side of the crossing is very far below the level 
of the railway tract, or for any other similar reasons 
the track is not visible beyond a short distance, then 


even the caution boards are useless. In that case gates 
are indicated. Similarly boards may be affixed along 
the railway, say half to three, fourth of a mile in 
either direction calling upon the engine driver to 
whistle. A whistle by the driver can supplement, but 
cannot replace, gates or caution boards as a device to 
protect the users of a crossing. 

All these aspects of maintaining a level crossing 
have been considered by the railway authorities in 
accordance with S. 7 of the Indian Railways Act and 
guiding principles have been laid down. 

Held, on facts that the railway level crossing was 
unmanned and without any barrier, that there was an 
obstruction to view by branches of some trees and 
that there was negligence on the part of the railway 
authority in maintaining the same. 

Held, however that the engine driver who was 
driving the engine at the time of the collision at the 
level crossing with the truck driven by the deceased 
which collision resulted in the death of the deceased 
was not negligent in the manner of driving either 
before or after catching sight of the truck. 

Held, further, that apart from the truck drivers’ 
rashness in driving without a proper licence, it was- 
difficult to say that he was further negligent in the 
driving itself. AIR 1954 Vind Pra 17 (20, 21) (Pt C) 
(Prs 19 to 21, 26, 27). 


18 (I). Motor accident. 

See also (i) Note 18 (A); 

(ii) Penal Code (1S60V 
S. 304-A. 

-Negligence — Death due to rash driving—Suit 

for damages — Burden of proving negligence — Evi¬ 
dence Act (1872), S. 101. 

In an action for damages for the death due to rash 
and negligent driving it is for the plaintiff claiming 
damages to establish negligence of the defendant in 
the first instance. Direct evidence is not necessary tor 
establishing negligence. It may be inferred from the 
circumstances of the case. Once a prima facie case or 
negligence has been made out by the plaintiff, it is tor 
the defendant to prove that the incident was a result 
of inevitable accident or contributory negligence on 
the part of the plaintiff. 1961 Jab L J 372 :1961 
MPLJ 526 : 1961 MPC 298 : ILR (1961) Madh Pra 
90 : AIR 1962 Madh Pra 23 (23) (Pt A) (Pr <) (DB) 

-Negligence—Penal Code (1860), S. 304-A—AppH* 

cability—Criminal and civil negligence — Distinction 
—On facts held that accused was negligent iD driving 
bus and was guilty under S. 304-A. See Penal Cod 
(1800), S. 304-A. (1962) 2 Mad L J 508. 
——Negligence—Accident — Driving at high speed. 

Whether in a particular instance the speed was 
excessive or not must depend on a number of circum¬ 
stances such as the condition of the road, the nature 
of the locality, the time and so forth. Whether in a 
given case the speed was excessive or not must : oo 
determined on a consideration of all the circU . m " 
stances. Where the road passed over a culvert, taking 
a sharp bend with a downward gradient and adjoin¬ 
ing it was a ditch, the speed at 20 m>J® s P e ^ ... R 
was held to be excessive. 19o3 Mad W N /30 i I.L 
(1954) Mad 226 : (1953) 2 M L J 532 ,. 6flI Mad L W 
677 i AIR 1953 Mad 981 (982, 983 ) (Pt A) (Prs 3, 4) 
(DB). 

—Negligence—Motor accident. 

In allowing a person who had a driving license o 
drive a bus, on a route which was new to him. 
assisted by the old driver who was acquainted with 
the route, the owner of the bus held did no 
negligently. 1953 Mad W N 730 : ILR (1954). 

226 , (1953) 2 MLJ 532.60 Mac W6<< ; Alft 
1953 Mad 981 (984) (Pt C) (Pr 6) (DB). 
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—Negligence—Motor accident — Accident taking 
place on off side of road—There is a prima facie pre¬ 
sumption of negligence. (Presumption held not 
rebutted). (1948) 2 A E R 460, Applied. 1953 Mad 
W N 730 1 1 L R (1954) Mad 226 , (1953) 2 Mad L J 
532 ; 66 Mad L W 677« AIR 1953 Mad 981 (985) 
(Ft E) (PrslO, 11) (DB). 


.—Negligence—Suit for damages— Bar by criminal 
proceedings. 

Where the taxi driver was criminally prosecuted 
for rash and negligent driving and was convicted on 
his plea of “guilty” i 

Held, that the conviction did not by itself establish 
negligence and it was open to the defendant in a suit 
for damages to establish want of negligence. 1951-2 
Mad L J 471: AIR 1951 Mad 1056 (1057) (Pt A) 

(Pr 8). 

^—Negligence—Duty of motorist crossing tram line. 

A tram car is immobile in the sense that it is bound 
by rails and cannot deflect its course. There is a duty 
cast on a motorist who crosses the tramline to make 
sure that there is no tram car approaching. 1951-2 
Mad L J 471» AIR 1951 Mad 1056 (1057) (Pt B) 
(Pr 8). 


—Negligence—Rash and negligent driving. 

Where it was found that the defendant was driving 
the lorry, in the course of his employment, at exces¬ 
sive speed and that it knocked down dead the pedes¬ 
trians, who were passing the road on the right side 
of the road and then collided against the bridge the 
inference that should necessarily be drawn is that 
the defendant was driving the lorry with such speed 
and with such rashness and negligence that he paid 
no regard to the safety or security of the other per¬ 
sons who were also entitled to use the highway. 
(1865) 3 H and C 590 and (1950) 1 All E R 392 and 
(1953) 2 Mad L J 532; A I R 1953 Mad 981 and A I R 
1933 Cal 178, Relied on. 37 Mys L J 718 i I L R 
(1958) Mys 759 » A I R 1960 Mys 105 (109, 110) 
(Pt B) (Pis 23, 25) (DB). 

7 —Negligence—Rash and negligent driving — Res 
ipsa loquitur. 

Held, considering the relevant facts and circum¬ 
stances and the admitted fact that the defendant had 
taken a driving licence only about two months back 
and the nature of extensive injuries to the deceased 
constituted prima facie proof of very high speed of 
the car at the relevant time and of the motor driver’s 
negligence, the doctrine of res ipsa loquitur was 
fully attracted. A IR 1961 Punj 400 (403) (Pt A) 
(Pr 12) (DB). 


-—-Negligence — Rash and negligent driving - 
Principles. 

.S n j 10 I ? a ^ er °* cases accidents due to th> 
alleged rash and negligent driving no case is exactl; 
like another, nor is it possible to extract from decide< 
cases any precise principle of law on the point. Thi 
question of negligence is essentially one of fact. Th' 
circumstances of each case are almost always peculia 
and unique with the result that the conclusion ii 
one case can hardly constitute a safe or helpfu 

guide lor another. AI R 1901 Pun 
400 (403) (Pt B) (Pr 14) (DB). 

* -Negligence — Death of third party in motor ca 
accident in Kotah due to rash ana negligent drlvin] 
Act not applicable to Kotah when accident hap 
pened — Right of representatives of deceased to su 
tor damages owner of motor vehicle — Applicability 
ot principles embodied In the Act as principles o 
justice, equity and good conscience — Kotan Civi 

i ^ f c 5 < 1045 )' s - 21 ( 2 ) - Scope of. See Fata 
Accidents Act (1855), S. 1. AIR 1900 Raj 224 (DB) 


18 (J). Vicarious liability. 

See also Note 25. 

9-Negligence—Damages — Liability of Govern¬ 

ment for acts of ils servants — Principles lortiou-- 
acts committed by public servants in course OT 
employment and in exercise of statutory functions 
delegated to them by Government — State is immune 
from liability—Claim for damages held not sustain¬ 
able. Kasturi Lai Ralia Ram Jain v. State of U. 
1965 (2) Cri L J 144 : (1965) 1 S C A 809 : (1965) 1 
S C W R 995 -• (1965) 2 S C J 31Si (1965) 2 Mad L J' 
(S C) 15 : (1965) 2 Andh WR(SC) 15 : 1965 Mad 
L J (Cri) 571 :1 L R (1965) 2 All 175 : A I R 1965 - 
S C 1039 (1043, 1046, 1048) (Pt C) (Prs 11, 21, 29 ; 
30). 

-Negligence—Liability of master for act of servant 

indicated. See Fatal Accidents Act (1855), S. 1. A I R< 
1961 All 14 (DB). 

-Negligence—Suit against Government for tort of 

its employees—Loss of property through negligence of 
officers in discharge of their legal duty—Government 
not liable. See Constitution of India, Art. 300. I960* 
All L J 529. 

-Negligence—Government Official attaching and 

seizing goods — Goods damaged while in custody of 
official due to rains—The heavy rains do not amount 
to an act of God—It was the duty of the Government 
Officers to take such care as every prudent man takes 
of his own goods. The Government stood in the- 
position of bailees and it is for them to prove that 
they had taken as much care as was possible for 
them and that damage was due to reasons beyond 
their control. 67 Bom L R 823 i 1966 Mah L J 341 1 
A I R 1966 Bom 134 (139) (Pt B) (Pr 6). 

——Negligence — Master and servant — Master is- 
vicariously liable for negligence of servant during 
course of his employment. 

Where defendant 2 was driving the car of his 
employer defendant 1, during the course of his 
employment, and due to his negligence meets with 
an accident and injures the plaintiff, a lad of less 
than 6 years, if defendant 2 is liable, his master, i. e. t 
defendant 1, is equally liable for the act of his ser¬ 
vant namely defendant 2, during the course of his 
employment. 1965 Ker LT 1172 1 1965 Ker LJ 
1112 1 1 L R (1966) 1 Ker 226 i A I R 1966 Ker 172 
(175) (Pt A) (Pr 4). 


■Negligence Damages — Liability of master for 
negligence of servaot. 

The fact that a company was the owner of the bus 
on the material date and that the bus was being 
driven by a person is itself evidence of the fact that 
on that date the latter was the servant or agent of 

R h T S??<! M / Q d Q h M55 H C R 1479 : Madh 
? * L R < 1955 > MadhBba 306 * 

AIR 1955 Madh Bha 214 (222) (Pt E) (Pr 17) (DB). 

—NegHgence - Death due to negligent driving- 
Liabihty of employer - Driver whether acting in 
course of employment—Evidence as to, 

Indecidingthe liability of the employer for the 

fh! f 80 ?i dnv,ng 5 , his ern P lo yee> the mere fact that 

fo 5 , car 7 in ? passengers instead of 
does not fhow that the driver was not working 

k.Sw, saw, 'Swi/ratffH 

P«2 3 \ L 2 5l^ ( ri h 3)% 9 ) ( ! !AIR 1982 M * dh 
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TORTS — 18. Negligence — (J) Vicarious liability 


Whenever it is necessary to discover whether or 
aot one man is the servant of another the chief 
enquiry must be directed towards finding who has 
•the power to control and it is also essential to know 
dhow and by whom a person is paid, by whom and 
Jn what circumstances he may be dismissed. It is in 
•.this connection that a distinction is drawn between a 
•contract of service and contract for service. In 
'deciding whether a man is the servant of another 
■"the test is this—Whether the servant is transferred, 
or only the use and benefit of his work”. 

A general servant remains the servant of the master 
who pays him and there is a presumption against the 
•transfer of that servant as distinct from his services, 
and the presumption is all against there being such a 
transfer. The burden of proof of such a transfer is a 
"heavy one. It must be proved that there was such a 
transference of the servant as to pass the right or 
authority to control him in the manner of the execu¬ 
tion of the act in question. It is a question of fact 
involving the whole circumstances of the case whe¬ 
ther there has been such a transference of the right 
or authority to control. In deciding the question the 
following things have to be kept in mind ; who is a 
paymaster, who can dismiss, how long the alternative 
service lasts, what machinery is employed. AIR 
1927 P C 173, Const.; A I R 1958 Cal 597, Foil. 77 
Mad L W 174 t (1964) 1 Mad L J 316 i I L R (1964) 
2 Mad 383: AIR 1964 Mad 362 (363, 364) (Prs 7, 9). 

-Negligence—Master and servant. 


—Negligence — Vicarious liability — Liabili ty of 
master for negligent act of servants — Rule as to 
stated. See Master and servant. AIR 1951 Trav.Gn 
171 (2) (DB). 

19. Nuisance—What amounts to 

See also (i) Penal Code (1860), S.268; (ii) Criminal 
P. C. (1898), Ss. 133-142; (iii) Specific Relief 
Act (1877), Ss. 53 to 57. 

(A) General. 

(B) Abatement. 

(C) Authorised acts. 

(D) Continuing nuisance, 

(E) Injunction. 

(F) Public nuisance. 

See also Penal Code (1800), S. 208, 

19. Nuisance—What amounts to 

See also (i) Penal Code (1800), S. 208; (ii) Criminal 
P. C. (1898), Ss. 133 -142; (iii) Specific Relief 
Act (1877), Ss. 53 to 57. 

-Nuisance, meaning of — Onus of proving that 

tenant has created a nuisance or done any other act 
which deprives him of protection under S. 3 of U. P. 
Rent Act (3 of 1947) is on the landlord. See Houses 
and Rents — U. P. (Temporary) Control of Rent aod 
Eviction Act (3 of 1947), S. 3 (d). 1963 All W R (HC) 
522. 


Negligence of servant during course of employ* 
ment. Employer is liable even though he himself 
*ot negligent. 1953 Mad W N 730 :1 L R (1954* 
Mad 226 : (1953) 2 Mad L J 532 : 66 Mad L W 677 : 
A I R 1953 Mad 981 (984) (Pt D) (Pr 6) (DB). 

-Negligence — Master’s liability — Lorry driver 

authorising cleaner to drive vehicle—Damage by rash 
and negligent driving — Owner of lorry is liable to 
pay damages on principle of delegation. IL R (1965) 
1 Punj 155 : A I R 1965 Punj 376 (377) (Pr 5). 


•Negligence — Encashment of forged cheque by 
Sank—It is not payment in due course — Both bank 
and customer negligent — Bank is responsible. See 
Negotiable Instruments Act (1881), S. 10. AIR 1961 
(Punj 571. 

Negligence — Negligence by servants of State- 


Vicarious liability of State. 

Appellant’s goats and sheep seized by servants of 
Nawanagar State outside that State and taken to 
village within State — Out of 304 animals seized all 
but 39 animals perishing-Sale of surviving animals 
—Seizure of animal held illegal and refund of sale 
oroceeds ordered — Shortly after order, Nawanagar 
State merging into Saurashtra State — Appellant 
filing suit against Saurashtra State for recovery of 
price of all animals, loss of profit and legal expenses. 

Held, that the Nawanagar State was clearly liable 
Co restore the animals and where restoration could 
not be made of all the animals seized, it must account 
^or the animals which were not restored. It might 
be that those servants of the State who had custody 
of the animals might be negligent in not selling them 
away before they perished but in detaining the 
animals they were acting in the exercising of powers 
conferred upon them by Municipal law and the 
Nawanagar State clearly could not be held respon¬ 
sible for the loss of animals for it could not be said 
that it had profited by the loss of the animals. The 
Nawanagar State was therefore liable for the sale 
proceeds actually realised and the Saurashtra State s 
'liability could not extend beyond that. A I n iyo4 
Pat 513, Rel. on. 8 Sau L R 437 i A I R 1956 Sau 62 

<64) (Pr 6) (DB). 


-Nuisance — Owner building chabutra on plot 

abutting public lane—Lane narrowed — Bullock cart 
prevented from taking turning—It is a nuisance. AIR 
1955 N U C (All) 2296. 

-Nuisance — What amounts to — Anything 

injurious or obnoxious to the community or any mem¬ 
ber of it or which is annoying or offensive for which 
legal remedy may be had may fall under category of 
nuisance. The question of nuisance is always a ques¬ 
tion of fact to be determined with reference to all 
the circumstances of the case. See Houses and Rents 
—Hyderabad Houses (Rent, Eviction and Lease) Con¬ 
trol Act (20 of 1954), S. 15 (2)(iv). (1959) 1 Andh W R 
363. 


-Nuisance — Non-supply or short supply of water 

does not amount to nuisance. See Municipalities— 
Calcutta Municipal Act (33 of 1951), S. 5 (50). (l96o) 
69 Cal W N 674. 


—Nuisance—Public and private—What amounts to 
-Neighbour settingup flour mill—His duty pointed 
ut—Private nuisance. 

Nuisances are of two kinds, public and private. A 
ublic nuisance is also known as common nuisance, 
nd constitutes primarily a criminal offence, such as 
eeping a gambling house, keeping brothels or ob- 
tructing a highway. A public nuisance can also 
ecome actionable, when the act complained of con¬ 
futes some form of tort as well, such as the ob- 
truction of a high way is a public nuisance, but it it 
auses any special or peculiar damage to an lndivi- 
ual, a civil suit can also lie. On the other hand a 
rivate nuisance consists of the wrongfu disturbance 
f an easement or any right to which a person is 
ntitled. The basic doctrine of the law of private 
uisaace is described by a latin maxim, sic uteri tuo 
t alienum non laedas, which means, so use your 
wn property as not to injure your neighbours, me 
ule with regard to public nuisance is different;!^ 
nly actionable at the suit of a private individualon 
roof of spacial rdamage. A -neighbour who sets up a 
our mill should so use it as to cause no inju^ or 

amage to his neighbours. M B L J 1955 H C R 211 . 

—Nuisance-Roots of defendant’s tree penetrating 
laintiff’s adjacent wall - Act amounts to private 


TORTS — 19. Nuisance — What amounts to 
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daisance — Bight of plaintiff to claim damages and 
injunction, against defendant — Form of relief — 
Specific Relief Act (1877), S. 54. 

Held, that the defendant’s act amounted to a pri' 
vate nuisance, because by permitting a nim tree to 
stand and grow on his own land which he was law¬ 
fully entitled to do, he caused consequences which 
extended to the land of his neighbour, in that the 
roots of his tree encroached upon his neighbour’s 
sub-soil and thus caused physical damage to his pro. 
party. The plaintiff was, therefore, entitled to 
damages as well as to an injunction. 1962 MPC 
111 j 196 L Jab L J 721 1 1961 MPLJ 834. 

—Nuisance—What amounts to—Test. 

The standard of comfort differs according to the 
situation of the property and the class of people who 
inhabit it. But whatever the standard of comfort in 
a particular district may be, the addition of a fresh 
noise caused by the defendant’s works may be so 
substantial as to create a legal nuisance. 61 Punj L B 
197 : AIR 1959 Punj 217 (218 to 220) (Prs 3, 4, 6 ). 

—Nuisance—What constitutes. 

Every little discomfort or inconvenience cannot be 
brought on to the category of actionable nuisance. 
Consistent with the circumstances under which a 
person is living, he may have to put up with a cer¬ 
tain amount of inevitable annoyance or incon¬ 
venience. But if such Inconvenience or annoyance 
erceeds all reasonable limits, then the same would 
amount to actionable nuisance. In order to constitute 
an act of nuisance there must be inference with the 
tise or enjoyment of land, or of some right over or in 
connection with it, causing damage to the plaintiff. 
1904 . A C 179, Rel on. ILR (1956) T C 1306 i AIR 
1957 TravCo 281 (282) (Pr 2) (DB). 


19 (A). General. 

”—Nuisance—Private nuisance—Running of electri 
ilour mill in market place in hill station. 

The defendant established an electric flour mill in 
premises in the bazaar locality of Mussoorie, whic] 
was adjacent to the plaintiff’s nouse. The running o 
the mill produced a very unpleasant noise, whicl 
caused great inconvenience to the plaintiff and th 
members of his family and it generated vibrations o: 
account of which the walls, floors, doors, windows 
etc., in the plaintiff’s house shook and rattled. In th 
locality there was no other flour mill: 

Held, that the running of the mill caused incon 
vemence and serious discomfort to the plaintiff am 
xne residents of his house and its running amountet 
tL! j va e .Usance which could not be permittee 
ine immumty from discomfort or inconvenienc 
ust, be dependant considerably on the place wher 

fr tesid ? s * . In th 0 instant case, which come 
* ® Mussoorie, i* would not be unreasonable t 
th ® Plaintiff’s contention that he is entitled t 
_iJh 1 ui m .? rom , loud or uncomfortable noise a 
™ f 3 S i e , blm t0 Iive Peacefully in his house. It i 

a case like this to prove either thatth 
InhFhu * as * P damaged or that the health of th 

Ae plaintiff’s house has been im 
103 and (l865) 1 Ch A 10 an 

(Ft A) (Prs 5,6 11) ° n ' AIR 1960 AJ1 632 (633 ' 634 

«t££Z2S£ ,te view of building ~ Wheth< 

i02 o 1 ? nf»S St <T C,i ? n t0 ‘i 18 vi8w of ““Other’s bullc 

cause of bus , lDess . do , es not P e r s e give rise to 

g££vtssssfssi tsfx 

1 Aodh LT 930 : AIR 
Andh Pm 586 (590) (Pt C) (Pr 23) (DB). 


-Nuisance — Highway — Obstruction — Proof of 

special damage — Civil P. C. (1908), S. 91* 

The public and every one has a right to use the 
entire width of a public highway without obstruction. 
Any person or body of persons or even a public body 
cannot interfere with that right unless statutorily or 
otherwise legally empowered to do so. Such an 
obstruction without any averment of speciai damage 
could be removed by following the procedure pre¬ 
scribed under S. 91, Civil P. C. But an individual 
cannot maintain a suit to remove it unless by reason 
of such obstruction special damage of a substantial 
character has been caused to him or to his premises, 
(1957) 2 An W R 546 : 1957 Andh L T 930 : A I B 
1958 Andh Pra 586 (591) (Pt D) (Pr 27) (DB). 

-Nuisance — Interference with light and air ac¬ 
quired by prescription — Infringement of — When 
actionable. 

When plaintiffs complained of diminution of light 
and air acquired by prescription. 

Heidi That it should be of such a nature as would 
amount to ‘an actionable nuisance’. (1914) 27 M L J 
117 : L R 41 I A 180 : ILR 42 Cal 46 (PC) and L R 
(1904) A C 179, App. 1957 Andh L T 855 : (1958) 1 
An W R 78. 

-Nuisance—Tenant placing furniture in passage 

used by other tenants — Notice under S. 381 (1) (ii) 
on landlord and tenant — No steps taken to abate 
nuisance — Landlord and tenant both are liable — 
(Penal Code (1860), S. 268). See Municipalities — 
Bombay Municipal Corporation Act (3 of 1858), S. 381 
(1) (ii). AIR 1956 Bom 163. 

-Nuisance — Construction of latrine by neighbour 

—Local standard of comfort must be taken into con¬ 
sideration — Latrine not very near the plaintiff’s 
residence—Other neighbours not complaining—Held, 
that there was no actionable nuisance. (1964) 1 Ker 
L R 359. 


■Nuisance—Private nuisance — Constant noise— 
Defence of reasonable use of property or acts being 
authorised by rules—When available. 

The principles governing the nuisance caused by 
constant noise may be summarised as follows: ( 1 ) 
Constant noise, if abnormal or unusual can be an 
actionable nuisance, if it interferes with one’s physi. 
cal comforts. (2) The test of a nuisance causing per¬ 
sonal discomfort is the actual local standard of 
comfort, and .not an ideal or absolute standard. ( 3 ) 
Generally, unusual or abnormal noise on defendant’s 
premises which disturbs sleep of the occupants of 
the plaintiff s house during night, or which is so loud 
during day time that due to it one cannot hear ordi¬ 
nary conversation in the plaintiff’s house or which 
cannot allow the occupants of the plaintiff’s house to 
carry on their ordinary work is deemed to be a noise 
which interferes with one’s physical comforts. ( 4 i 
Even in a noisy locality if there is substantial addi¬ 
tion to the noise by introduction of some machine, 
mstrument, or performances at defendant’s premises 
which materially affects the physical comforts of the 
occupants of the plaintiff’s house then also the noSe 
will amount to actionable nuisance. (5) If the noise 

r 7 r.°/ Q , aCti ° n f ble nuisance ' the defence tha? 
the defendant is making a reasonable use of his own 

?“F?‘y w u“ b0 m f octua1 ', 18) « the defendant £ 

found to be carrying on his Business so as to causa 
a nuisance to his neighbours, he is not acting reason 
ably as regards them. And mav be n«tr»inAA k~ 

nl ?? 11011 though he may be conducting his busf 
ness in a proper manner and according to X 


286 


TORTS — 19. Nuisance — What amounts to — (A) General 


with the consent of those injured by it. 1958 MFC 

w M P L J 114 : 1958 J flb L J 110 : AIR 1959 
Madh Pra 2*10 (244) (Pt A) (Pr 16). 


itself and not mere damages. 
1955 Sau 63 (65, 66, 67) (Prs 5, 


7 Sau LR 116 j AIR 
12, 15, 16) (DE). 


Adjacent Land—Easement of lateral support — 
Neighbour digging to very extremity of his land and 
damages to plaintiff’s boundary wall and 
building — Plaintiff’s land not in its natural state but 
burdened by structures — Right of lateral support to 
structures not shown acquired by prescription — 
Plaintiff’s action in tort for nuisance is not maintain* 
able (Easement—Lateral susport)—(Easements Act 
(1882), Ss. 7 and 15). I L R (1965) Cut 558 : 32 Cut 
L T 172 j AIR 1966 Orissa 86 (87) (Pr 2). 

—Nuisance—Escape of water from land due to 
alteration in natural condition—Liability for—Limi¬ 
tation Act (1908), S. 26 — Applicability. 

Two nalas in plaintiff’s lands through which water 
flowed into the defendant’s tank across agal portion 
were natural channels. As the water accumulated in 
the agal portion, the defendant with a view to trans¬ 
fer the evil of any injury to his lands constructed an 
embankment or a bundh, thereby diverting the flow 
of water of the channels in another direction. That 
obstructed the flow of water through those channels 
into the tank, and resulted in the diversion of accu¬ 
mulated water into plaintiff’s plot. 

Held, (i) that it was not at all open to the defen¬ 
dant to erect such embankment, (ii) that the right 
that the plaintiffs claimed was not one of easement 
but was based on the law of torts. That being so, 
the provisions of S. 26 of the Limitation Act, which 
relate to acquisition of rights to easements, have no 
application to the facts of the case. AIR 1963 Pat 455 
(457, 458) (Pt A) (Prs 10, 13). 


19 (B). Abatement. 

” 7 “ Nuisance — Branches of overhanging trees — 
'Nizbal \ adai’ — Right of affected party to abate 
the nuisance. 

When the plaintiff’s land is affected and becomes 
unproductive on account of the shade caused by the 
overhanging branches of the trees on the defendant’s 
adjoining land—'Nizhal Vadai’-it is open to the 
plaintiff to abate the nuisance even without resorting 
to the Court. The mere fact that the offending trees 
have been in existence for a considerable number of 
years will not make any difference. For one thing no 
prescriptive right could be acquired to commit a 
nuisance and secondly what is stated initially to be a 
harmless nuisance can become intolerable by passage 
of vears as the branches of a tree are ever growing 
and changing. Further the fact that the previous 
owner of the affected land did not take any steps to 
abate the nuisance cannot estop or prevent a sub¬ 
sequent buyer to seek the relief which he is entitled 
to. 1958 Mad W N 313 : (1958) 2 Mad L J 157: AIR 
1959 Mad 12 (13) (Pt A) (Prs 3, 4). 

——Nuisance — Branches of tree planted on road¬ 
side invading private premises—Right of owner. 

It is open to the owner of the premises in law to 
protect himself against an invasion by cutting the 
tree projecting:on his land beyond the boundary of 
the road and by removing it from his premises; this 
he can do even though the fallen tree is doing no 
harm to him. 1955 B L J R 492 :1 L R 34 Pat 661: 
AIR 1955 Pat 432 (437) (Pt G) (Pr 15) (DB). 


-Nuisance—Injury caused by fall of tree planted 

on roadside by District Board — Nature of wrong. 

Where the injury by the fall of tree is suffered by 
the plaintiffs while they are on their own land 
adjoining to the land whereon the tree was planted 
by the District Board, then it is neither a case of 
trespass, nor a case of negligence as contemplated in 
its purely objective sense giving rise to injuries on the 
dangerous premises itself, nor is the case covered by 
the rule of Raylands v. Fletcher’. Therefore, the 
wrong on the facts alleged, if any, in this case can be 
one of nuisance alone. 1955 B L J R 492 : I L R 34 
Pat 661: AIR 1955 Pat 432 (435) (Pt E) (Pr 10) (DB). 

—Nuisance — Nuisance relating to highways — 
Rights of owners of land adjoining public street — 
Right of free access — Portion of street covered up 
by municipality by permanent structure—Remedies 
of adjoining owner — (Specific Relief Act (1877). 
S. 55)—(Municipalities—Bombay'District Municipal 
Act (3 of 1901), (as applied to Saurashtra) Ss. 50 (2), 
90) — (Highways). 

The owner of an adjoining property has a right of 
access to the highway on all points on his boundary 
and the access is not to be restricted to any particular 
point. Therefore, if there is an obstruction to the 
access at any point he has a right to have the obstruc¬ 
tion removed irrespective of the fact that he has an 
ingress and egress on the road from other places in 
his property. In the absence of anything in the Bom¬ 
bay District Municipal Act, 1901, (as adapted and 
applied to the State of Saurashtra) to empower the 
Municipality to cover up a portion of the street by 
putting up a permanent structure thereon, may be for 
carrying out a duty permitted by the Act, viz., the 
collection of octroi duty, the action of the Munici¬ 
pality cannot be justified. Such construction is an 
invasion of a valuable right of the owner of land 
adjoining the street. The invasion would be a con¬ 
tinuous one and it can be remedied only by a manda- 
tory injunction ordering the removal of the structure 


19 (C). Authorised acts. 


-Nuisance—Private nuisance—Right to commit— 

Acquisition of. 

The right to commit a private nuisance can, in cer¬ 
tain circumstances, be acquired either by prescription 
or by the authority of a statute. 1958 M P C 7 : 1958 
M P L 1 114 . 1958 Jab L J 110 : AIR 1959 Madh Pra 
240 (243, 244) (Pt B) (Pr 15). 

-Nuisance — Breach of duty by local authority— 

Failure to maintain and repair drainage — It is liable 
for damages as any other subject is liable, unless it 
can rely upon statute as providing a defence to such 
an action — Bihar and Orissa Municipal Act does not 
permit commission of such nuisance— Municipalities 
—Bihar and Orissa Municipal Act (7 of 1922), Ss. 68, 
384). I L R 38 Pat 516 : 1959 B L J R 53 t 1959 Pat 
L R 27 : AIR 1959 Pat 273 (274 to 277) (Pt A) (Pr 0> 
(DB). 


— Nuisance — Damage caused by fall of tree 
tatutory authority to plant trees—Liability of statu- 
)ry authority for injury caused — (Bihar Local belt- 
lovernment Act (3 of 1885), S. 79). 

No action can lie against the District Board for the 
lanting of trees by the side of the road unless the 
laintiffs, whose house was damaged by the fall or 
uch a tree, prove that in its endeavour to exercise 
le power the District Board did not use due care 
nd diligence. Where the District Board in planting 
ie trees does not commit any negligence nor exer- 
ise the power given to it oppressively, arbitrarily 
nd unnecessarily, the District Board is not liable tor 
oing what it aid in the exercise of an absolute 
ower given to it under the statute or for its neces- 
iry consequences. Case law referred 195aBkJtt 

92 :1 L R 34 Pat 661 « AIR 1955 Pat 432 (439) (Pt H) 
3 r 18) (DB). 

—Nuisance-Damage-Laying drainage on land of 
aother is authorized by Bombay Municipal Boroughs 
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TORTS—19. Nuisance—What amounts to—(D) Continuing nuisance 


Act (13 of 1925), S. 132. A IB 1953 Sau 97 (98) (Pt B) 
(Pr 5). 

19 (D). Continuing nuisance. 

_Nuisance—Nuisance caused by fall of tree — 

Injury done by fall is not continuing wrong — Suit 
to recover damages for injury caused—Limitation — 
(Bihar Local Self-Government Act (3 of 1885), 
S. 146 )—(Limitation Act (1908), S. 23). 

The question as to whether a nuisance is of a con¬ 
tinuing character or not has in each case to be 
decided on its own facts. A nuisance in wrongfully 
causing or allowing the escape of a deleterious thing, 
which in this case was the tree, into the land of the 
plaintiffs is not a continuing wrong. The criterion of 
a continuous wrong is not whether the right or its 
corresponding obligation is a continuing one, but 
whether the wrong is a continuing one. 

Hence, a suit for damages caused by the fall of the 
tree if brought beyond three months from the date on 
which the tree fell is barred by time under S. 146, 
Bihar Local Self-Government Act, 1885. 1955 B L J R 
492* IL R 34 Pat 661: AIR 1955 Pat 432 (436) (Pt F) 
(Prs 13,14) (DB). 


—-Nuisance—Continuing nuisance — Injunction — 
Residential locality—Working of noisy power loom 
wearing factory—Form of relief—Factory restrained 
Irom working from 10 p. M. to 0 A. M.-Owner also 
afforded chance to abate nuisance — Specific Relief 
Act (1877), S. 54). 

The plaintiff a householder brought a suit against 
the proprietors of a power loom wearing factory 
situated in a residential locality to restrain them 
from operating their factory as it was a source of 
nuisance to tne plaintiff and the members of his 
lamily whose rest and repose were seriously inter- 
tered with, It was found that the factory was divided 
only by a party wall from the house of the plaintiff, 
lhe lower Courts held that the working of the 
factory amounted to nuisance and considering that 
the noise was intolerable in the nights granted an 
injunction to the effect that the factory should cease 
working between 9 P. M. to 7 A. M. 

Held, that the finding of the lower Court that 
nuisance had been caused must be affirmed. (But the 

Ta n S w res j ricl i on were curtailed to 8 hours from 
a j j to , A - M*) Further, the terms of the decree 
attorded a chance to the factory owner of abating 
nuisance by mechanical contrivance if possible. 65 
Pun L R 80 * I L R (1963) 1 Punj 248. 


19 (E). Injunction. 

■——Nuisance—Part III r of the Constitution of In 
•does not deal with rights of individual citizens in 
se-Arttcle 19 does not abrogate Law of Torts rel 
4ng to private nuisance - Suit for injunction to p 
^ defendant from running flour mill as it amoun 

sni? SV° UUi ?n C fr Art J cIe J 9 («(«) does not bar 
I960 All 632 Sll Ut 011 ° f India> Part III(Gen) * A : 

—Nuisance— Private mrisance-Constant noise - 
S 54b * “ Dt °* ™ (Specific Relief Act (181 

Dhv 5 ^p a 1 ln 5 ° nven i e ^ ce, anD - o y aDCe ' and substanl 

canno?L d lf5 0m °. rt i caused b ? the -constant nc 
cannot be adequately estimated in money A mai 

linghome anH ( 00m '°' table enjoyment of his dw 
Jw K OUS0 aad . t0 carf y 0Q ordinary conversation 
*fe lb “ u ? e without substantial ioterruptfonfroTa 

as to S»l n f2 ke * 8u hi l neighbour makes such a no 

Of his dw S nfn» W i th the 0rdinary US0 and enjoy mi 
aaw ta rtSlSfi house s0 as to cause serious distu 
P?ers oVthV A SB? amongst theoc. 

dS ff g house ’ the ow ner or the oc< 

Pier is entitled to be protected from it by means 


an injunction. 1958 M P C 7 : 1958 M P L J 114 i 
1958 Jab L J 110 : A I R 1959 Madh Pra 240 (244) 
(Pt C) (Pr 18). 

19(F). Public nuisance. 

-Nuisance—Public and private nuisance—Distinc¬ 
tion. 

A private nuisance is a civil wrong but a public 
nuisance is a criminal offence, an act not warranted 
by law or an omission to discharge a legal duty 
which act or omission, obstructs or causes inconveni¬ 
ence or damage to the public in the exercise of rights 
comman to all the subject. Public and private nuis- 
ance are not in reality two species of the same genus 
at all. AIR 1960 All 632 (633) (Pt C) (Pr 3). 

20. Public nuisance. 

See Note 19(F). 

21. Right of action—General, 

See also Civil P. C. (1908), Ss. 19 and 20. 

(A) In cases of breach of contract. 


21. Right of action — General. 

-Right of action—Decree for damages — Death of 
judgment-debtor—Rule actio personalis moritur cum 
persona does not come into play. 1962 M P L J (Notes) 
154 : AIR 1963 Madh Pra 49 (51) (Pt C) (Pr10). 

Right of action — Liability — Damnum sine 
injuria— Meaning — Co-owners — Water flowing 
through defendant’s lane, as a result of construction 
on his land, damaging plaintiff's walls - No ease¬ 
mentary right vesting in plaintiff—No right of action 

ioRi Ue ? u°r ? *“ Caseof damnum sine injuria. 

1961 Jab Lj 1352 : AIR 1963 Madh Pra 28 (28) 
]*S dj 4)* 

—Right of action — Damages for obstructing con¬ 
struction on, one’s own land claimed — Ascertain¬ 
ment of damages, not necessary — Damages to 
compensate inconvenience by obstruction. 

Plaintiff appellant contended that he had a right 
ct f £ ls latr £ ineat a Point on his own pro- 

torHn^nlKf defendant-respondent committed a 

tort in obstructing him from constructing the latrine. 

Claim6d genera J damages on account 
ot the inconvenience caused to him for the tort 

R 5 m 9 ^ a 6d by - defendants. Plaintiff claimed* 

ac^nni Af p - laintiff claimed general damages on 
account of the inconvenience, as such no ascertained 

stUl eitffi m damag0s , hav >ng been proved, he was 

a tort. It would 

dvht fnd ie fh a f f fK r hlm t0 pr0ve that he had such a 

Lts l%lM th p e L 6 J W ( No t e S “ b l S 65 ? C,10n * the def<!n - 

AcT(5l’of "n- B , Smmdar >’ Education 

Act (01 Ot 1950), S. 16— Regulations under—Breach 

An act may cause inconvenience and even loss to 
others, such as competition in business Accordine 
to law, competition with all its drawback *ne r S 

or b MS' 1 tight, such as a patem ,5ht 

or taQ right to & trado-mark is infrinaf*'! tk** i 

f- s 

awn flirt 5 * 
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-—Right of action— Suit for damages—Abatement- 
Suit for recovery of damages— Defendants alleged to 
have caused pecuniary loss to plaintiff by entering 
into conspiracy — Death of plaintiff during pendency 
of suit — His legal representatives are entitled to be 
brought on record to continue suit. See Civil P. C. 
(1908), O. 22, R. 1. (’63) 76 Mad L W 581. 

-Right of action — Damages — Domestic animals 

Dogs — Right of owner to maintain action in 
trover for loss. 

Domestic animals like dogs are capable of being 
owned absolutely. The owner can maintain an action 
in trover for them and he retains his property in 
them even if they stray or are lost. 1961 Mad W N 
10 i (1962) 1 Mad L J 279 . ILR (1961) Mad 514 : 
1961 Ker'LT 153 : 74 Mad L W 104 : AIR 1961 
Mad 230 (232) (Pt B) (Pr 11). 

— Right of action — Wrong done, conSned to one 
share- holder of company — Only such a share holder 
can complain — Other share-holders on behalf of 
himself and others, not being the individuals to 
whom wrong is done, cannot maintain an action for, 
that wrong. See Companies Act (1913), S. 30. AIR 
1953 Madh 520 (527) (Pt H) (Pr 19) (DB). 

-Right of action — Personal injury — Damages — 

Who can sue — Defendant’s dog biting plaintiff’s 
minor son — Suit for damages should be brought in 
name of minor represented by next friend under 
O. 32, Civil P. C. — Plaintiff had no locus standi to 
bring suit even if he had incurred expenses for treat¬ 
ment of his minor son. AIR 1960 Manipur 49(51) 
(Pt B) (Pr 7). 

-Right of action—Injuries—Action for personal in¬ 
juries and for damage to his car due to collision with 
defendant’struck—Decree for reduced claim — Appel¬ 
lant claiming full amount — Death of plaintiff — 
Rightto claim further relief, held, had come to an end 
—But so far the tort related or affected the car, the 
right to sue will survive to legal representatives of 
plaintiff and maxim actio personalis moritur cum 
persona will not apply. See Civil P. C. (1908), O. 22, 
R. 1. AIR 1964 Pat 548 (DB). 

-Right of action — Injury to Property Rights — 

Plaintiff opening new windows — Defendants build¬ 
ing wall on land not belonging to him — Dimunition 
of light and air coming through new windows— Suit 
for demolition of construction and.permanent injunc¬ 
tion _ Action is maintainable if plaintiff is able to 
show that he has suffered an injury. See Easements 
Act (1882), S. 7. AIR 1963 Raj 184. 


21 (A). In cases of breach of contract. 

Cause of action — Breach of contract procured 
by third party — Liability in tort. 

Where a third person is found to have brought 
about a breach of contract, it is only the person that 
procures a breach of contract that commits a tort 
and no tortious liability could be fastened on a 
person who is alleged to have committed a breach of 
contract. The latter’s liability will be ex contractu 
and he does not incur any tortious liability. AIR 19o9 
Andh Pra 551 (554) (Pt B) (Pr 10) (DB). 

—Right of action — Procuring breach of contract 
of service — Actionability — Public policy — (Con¬ 
tract Act (1872), S. 23). 

In order to succeed in an action for procuring 

breach of a service contract there ought to be some 
evidence, to predicate active association of the de¬ 
fendant with the breach of contract by the servant. 

Any active step taken facilitating a breach would be 
enough. No action lies for dissuading one (even it 
the finding be that the defendant was responsible for 
such act) from performing a contract which must be 
regarded as contrary to public policy, for example, a 


contract to serve on Rs. 2 p. m. for 112 months 
which is nothing short of a contract of serfdom 
ILR (1957) Madh Pra 645 i 1958 M P C 485 • 1958 

d 1 P „y ,oS * i 958 Jflb L ] 724 ! AIR 1958 Madh 
Pra 367 (367, 368) (Prs 4, 5). n 


-;Right of action — Procuring breach of contract 

—Liability for damages — Assessment of damages. 

A defendant who procures a breach of contract or 
breach of contractual or business relations by illegal 
means or with malicious intent is liable in law for 
the consequences of bis act. He cannot escape the 
liability on the ground that the act induced is one 
within the right of the immediate actor and therefore 
is not wrongful in so far as he is concerned. (1938) 2 
M L J 769 : AIR 1938 Mad 958 and AIR 1935 Rang 
73 (2), Distinguished. 

There can be no doubt that on the facts found the 
plaintiff is entitled to general damages on the ground 
of defamation. But as regards the interference with 
his contractual relationship he must prove either that 
damage has resulted or that it is likely to result from 
the defendant’s procuring the breach. It is not easy 
to assess general damages. It is really arbitrary and 
not amenable to any legal standard of measurement. 
It depends on various factors, the nature of the 
accusation, the language used, the social position of 
the parties etc. 

But it is wroDg to fix a consolidated sum as 
damages general as well as special. 1961 (2) Cri L J 
247:38 Mys L J 559 : ILR (1960) Mys 645: AIR 
1961 Mys 178 (180, 181) (Prs 4, 6). 


22. Seduction. 


-Seduction of wife — Presumption that wife was 

performing service — Husband’s right to damages. 

Plaintiff’s case was that the defendant induced his 
wife to leave him and then the defendant married 
her by Pat form. 

Held, that it could be presumed in such cases that 
a wife was performing service for her husband and 
by the conduct of the defendant in inducing her to 
leave the husband, the husband had been deprived 
of such services. The plaintiff’s estimate of the 
damages on this account at Rs. 200 for a period or 
nearly twenty months could not be considered to be 
at all exaggerated. Damage for loss of society and 
for mental worry could reasonably account for the 
rest of the damages awarded by the lower appellate 
Court. The sum of Rs. 500 was not at all excessive. 
1961 M PL J (Notes) 137. 

-Seduction — Action for damages — Seduced 


>erson, if can file. 

An action for damages brought by the seduced 
jerson herself on the ground of seduction cannot be 
naintained for the reason that the person seduced 
;annot found on seduction, because seduction implies 
consent. (1951) 1 Mad L;J1;1951 M.d W N 
02 (2): 64 Mad L W 189 : AIR 1951 Mad 466 (467> 

Pt A) (Pr 5). _ ^ J 

Trflnp marl:. 


See (i) Trade Marks Act (1940), (ii) Trade and Mer¬ 
chandise Marks Act (1958). 


24. Trespass. 

(A) Damages. 

(B) Who can sue. 


24. Trespass. 

•-Trespass-Laying of trap—Injury to A h !5PiSf 

— Owner fixing live naked electric wire of high 
voltage across passage to his latrine to <*wsuadetres- 
nassers — No warning that wire was live one It a 
Trespasser gets shock and receives injury, owner is 
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iuau J \ » 7 \ — -7 — 

Cri L J 205 : AIR 1904 S C 205. 

• —Trespass—Possession—Nature of—A trespasser 
can be in cultivatory possession—Possession taken 
by force — Animus for possession is present. See 
Tenancy Laws—U. P. Land Reforms (Supplementary) 
Act (31 of 1952), S. 3. AIR 1964 All 213 (FB). 
[Overruled in AIR 1908 S C 460.] 

—Trespass — Plaintiff’s land adjoining defendant’s 
house — Land lyiDg to north of defendant’s bouse — 
Defendant opening door in north wall of his house 
with the purpose of having access to north—Plaintiff 
is entitled to relief for apprehended trespass against 
his land. AIR 1963 All 239 (241) (Pt C) (Pr 8). 

#—Trespass—Column of air above land—Owner¬ 
ship of—Extent of—Easements Act (1882), S. 7. 

Per Wall Ullah J. — (Obiter dicta). The general 
rule embodied in the maxim, cujus est solum, ejus 
set usque ad coelum et ad inferos (whose is the soil, 
his it is, even to the skies and to the depths below) 
has been considerably curtailed and qualified in 
recent times. This has been principally due to the 
development of aeronautics and consequently of 
aeronautical law during the past few years. The 
ownership of the surface of the soil does not neces- 
sarily carry with it either the possession or owner¬ 
ship of the column of the air space ad infinitum. The 
upward limit of the general rule embodied in the 
above maxim must, therefore, be understood to be 
rigorously limited at the present day : Case law re- 

Board Kanau i v - Manohar Lai, 
5 , i R w ( r l 2 52) ,? A11 1362 s 1951 A11LJ 561 : 1951 
All W R (HC) 534 i 1951 R D (HC) 323 : AIR 1951 
All 807 (871, 872) (Pt B) (Prs 23, 27) (FB). 

-Trespass-Erection of a fencing, wall or building 

on somebody else’s land, whether owner of land is a 
private individual or a public body Is an act of 
encroachment and dispossession by itself and may 
give rise to a cause of action. See Muncipalities - 

Assam Municipal A°t (1 of 1923), S. 318. 1958 Cri 

L J 1125 i AIR 1958 Assam 93 (DB). 

—•Trespass •— Unlawful attachment—Effect of. 

. unlawful attachment of a decree did not 
ertamly amount to trespass according to law. It 

pavraLt > ^ i f/, ted - th V^ d ? ment ‘ deblors from ma k>ng 
gr? t 5?p n ySU c! ^ in ? a “ t - 02 CWN389, 99 

m). J185 * AIR 1957 Cal 617 (624 > (Pt °) (** 24 ) 

—Trespass-Central Provinces Land Revenue Act, 
rivhti ‘ a’ 2of m V‘ 5. 218—Underground mineral 
Occup^hvh? °V UC r r5 * bts j rom ^Government- 
-0 = ^ SUr i a f e land ow ned by another 
—Hk £!?n.Sl d " regard t0 P rovisi °ns Of S. 218 (3) 
Provinces Land R amoun ! s trespass. See Central 

S. 218 1962 M IT}U ' <1917) (C - P ' 2 0f 1917 >- 

propertv—Sut7f^rT gtul at,a S hment . of immovable 
K of 3 ‘ damages—Basis of-Trespass and 

1957 Mad 15fl (DB)? 5 ’ ~ Dl stlncticm between. AIR 

° f pers0 P ,owards trespasser - 
to do J on person s property—Person not 

to lure^S, 1 ? 8dange , rousto trespasser—Person not 

1949 Madw'N 47?? S 82 n Mad h T S w nd ,o? d kill ft them ’ 

wIl e8P ^ 8 ^ Atlicbment amounting to trespass, 
not bona fide 1 W' a * d 


of malice, the attachment clearly falls within tho 
meaning of trespass which has been defined^ as a 
wrongful act done in disturbance of possession^ 
property of another or against his will. ILR (1952)- 
Mvs 176 : AIR 1952 Mys 90 (92, 93) (Pt C) (Pr 11) 
(DB). 

-Trespass —What constitutes —Actionable wrong 

—Damages—Exemplary damages. 

To constitute a trespass the act must in general be 
unlawful at the time when it is committed, and an 
act may be a trespass althouah it is committed by 
mistake or without malice. The commission of a 
negligent act may amount to a trespass though a 
person who has not been negligent cannot be a 
trespasser in respect of any involuntary or inevitable 
accident. Trespass is an actionable wrong and a 
mere trespass is as a rule actionable only and not 
criminally though even bare trespass may be a crimi¬ 
nal offence under certain special Act. In an action o£ 
trespass the plaintiff if he proves the trespass is 
entitled to recover damages even though he has not 
suffered actual loss; though, if the trespass is accom¬ 
panied by aggravating circumstaccer, the plaintiff i 3 
entitled to recover exemplary damages. ILR (1952> 
Mys 176 ; AIR 1952 Mys 90 (92, 93) (Pt D) (Pr 11* 
(DB), 

—Trespass on goods. 

Trespass on goods is an unlawful disturbance o? 
the possession of the goods by seizure or removal 
by a direct act causing damage to goods, and the. 
remedies available to a plaintiff against whom such 
trespass is committed is independent of his claims 
tor other wrongs in respect of the property which 
are described as conversion or detention. Detenue 
is the form of action which lies when one person, 
wrongfully detains the goods of another. The gist- 
°t the action is the unlawful failure to deliver them 
up when demanded. ILR (1952) Mys 176 « AIR 
1952 Mys 90 (92, 93) (Pt E) (Pr 11 ) (DB). 

—Trespass-Distress-Gattb on land of another- 
Right of distress-Damages—Occupier is entitled to 
cattIe whieh are unlawful on his land and 
detain them until compensation for damage done io 
paul Distress is not limited to cattle — It can bo 
exercised in respect of inanimate objects-Distress if 
not unlawful because compensation demanded i<- 
excessive — The wrongdoer should estimate fhX 

?C>V V “ ‘° re C0Urt ' AIR 1953 N U C 

-Trespass—Licensee-Right of entry. 

Licensee entering premises of consumer fnr r « 

through whom entry was made s6rvanfc 

wblcbtbev wera 

Mding P -lu7,7or SP Sl°Jr t d -^" oaa »ma a( b y 

(DB)!’ r6l,ef ' AIR 1957 Pat 308 t312> (P? C)?p r l 5 °j 
^ifM f tSf”' Pr ° ieC,i0n ° f co,nice of “other's land 

{usliiy that taSSTItaS by e sit° d ,Z TS 0t 
been done for ornamenting his builrftno* rf V f 

it k.. ...1 > n 8 in any wav5h« ck!f.ij a, j* s 
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-Trespass — Conversion — Wrongful removal of 

chattel—No intention to assume possession—It is not 
conversion but trespass. AIR 1955 NUC (Raj) 291 
(DB). 

24 (A). Damages. 


-Trespass—Damages—Proof of damage— Plaintiff 

in possession of temple under agreement—Disposses¬ 
sion by defendant — Claim for damages and loss in 
respect of offerings at temple — Amount of offering 
uncertain and voluntary—When there was no definite 
proof of loss suffered no decree for damages could 
be passed. See Contract Act (1872), S. 73. AIR 1955 
Ajmer 14. 

-Trespass—Damages—Damages claimed for breach 

of contract or in tort on ground of wrongful depriva¬ 
tion of possession — No decree for damages can be 
allowed in absence of definite proof of loss suffered 
by plaintiff. See Contract Act (1872), S. 73. AIR 
1935 Ajmer 14. 

-Trespass — Tenancy Laws — M. P. Abolition of 

Proprietary Rights (Estates Mahals and Alienated 
Lands) Act, 1950 (M. P. 1 of 1951), Ss. 3, 4-Trespass 
—Underground mineral right holder trespassing on 
surface land — Surface land vesting in Govern¬ 
ment under S. 3 after such trespass—Bight of surface 
land holder to recover damages does not pass or vest 
in Government. See Tenancy Laws—M. P. Abolition 
of Proprietary Rights (Estates, Mahals and Alienated 
Lands) Act, 1950 (M. P. 1 of 1951), S.3. 1962 M P 
•X J 14. 

-Trespass — Central Provinces Land Revenue Act, 

1917 (C. P. 2 of 1917), S. 218 (4)-Trespass on surface 
,land committed by underground mineral right holder 
—Permission of Deputy Commissioner to occupy 
surface land not obtained — Claim for damages 
brought by surface land holder by application in 
Revenue Court — S. 218 (4) does not apply—Revenue 
Court has no jurisdiction to entertain application. 
See Central Provinces Land Revenue Act, 1917 (C. P. 
2 of 1917), S. 218 (4). 1962 M P L J 14. 


■-Trespass upon person — Police Officer hand¬ 

cuffing an under-trial in hospital and chaining him 
to the window—If liable in tort for damages—Madras 
District Police Act (24 of 1959), S. 53 — Scope of 
protection under. 

If an act is done by a Police Officer maliciously it 
ceases to be an act done or intended to be done under 
the provisions of the District Police Act. The moment 
an act is shown to be malicious it ceases to be pro¬ 
tected by S. 53 of the Act and the three months’ 
period of limitation does not apply. Where a Police 
Officer without any justification and contrary to the 
specific departmental rules and instructions, hand¬ 
cuffs an under-trial undergoing treatment in hospital 
and chains him to a :nearby window as if he is a 
dangerous animal it cannot be said that his conduct 
is bona fide and he will be liable for damages in tort. 
In such cases it is not necessary for the victim of the 
tortious act to attribute and prove an intention or 
motive on the part of the Police Officer. If the 
Officer has exceeded and abused his authority the act 
will be malicious and mala fide unless it can plausibly 
be contended that the circumstances justified the use 
of the power. (1965) 2 M L J 530 : 78 Mad L W 316 : 
(1965) M LI (Cr) 890 i ILR (i960) 1 Mad 393 i AIR 
1965 Mad 438 (439, 440) (Prs 4, 7) (DB). 

_Trespass — Trespass to moveable property — 

Damages — Seizure and detention of lorry by Police 
Sub-Inspector before expiry period allowed to owner 
to Day tax—Action held wrongful and constituted 
tort of trespass - Nominal damages of one rupee 
allowed. See Madras Motor Vehicles (Taxation of 
Passengers and Goods) Act (16 of 1952), S. 10 (2). 
1902 Mad L J (Cri) 467 , (1962) 2 M L J 212. 


-Trespass—Wrong to movable property is action. 

able per se without proof of actual damage-Plaintiff 
need not prove that defendant acted intentionally 
or even negligently. AIR 1955 NUC (Mad) 2423. 

-Trespass—Damages—Trespass to goods—Measure 

of damages general and special—Mode of, stated. AIR 
1955 NUC (Mad) 2423. 

—-Trespass to property—Tort — Damages—Suit for 
—Village Panchayat Committee unlawfully demand¬ 
ing tax not due and attaching plaintiff’s movables — 
Suit is maintainable against Panchayat but not 
against sarpanch—Malice need not be proved—S. Ill 
(1) Bombay Village Panchayat Act—Protects Sarpanch 
but not panchayat—Law on subject stated. (1964) 1 
MysL J 112. 


-Trespass—Damages—Liability for—Tenant sub¬ 
leasing property without consent of landlord —Joint 
decree for damages against.tenant and Sub tenant- 
Validity—Measure of damages. 

Where a tenant in a house sub-let it to other two 
sub-lessees at different times without the consent of 
the landlord, it was held that a joint decree for 
damages could not be passed against them all as the 
tenant and his sub-lessees could not be said to have 
committed a joint act of trespass and as one of the 
sub-lessees was in possession of only a portion of the 
house the decree for damages could be passed against 
him only to the extent of the portion occupied by 
him, AIR 1934 Pat 394, Foil. 22 Cut L T 387 : ILK 
(1956) Cut 587 : AIR 1957 Orissa 246 (247) (Pr 5). 

-Trespass — Damages — Suit for possession on 

ground of dispossession before vesting of estate in 
state of Bihar — Relief of damages on the ground 
of trespass—Amendment of plaint, necessity of—Cause 
of action for damages arose on date of vesting — If 

S laintiff had an opportunity to amend the plaint but 
id not do so he must be deemed to have waived his 
claim for damages. See Civil P. C. (1908), O. 6, R. L. 
1965 B L J R 119. 


—Trespass — Deprivation of chattel — Remedies 
len to plaintiff—Measure of damages. 

In the case of trespass on chattel, when the chattel 
is been taken away by the trespasser the following 
medies are open to a plaintiff — (i) He may treat 
e trespass by the defendant as if he has been totally 
jprived of the chattel, (ii) He may claim damages 
, r wrongful detention of the chattel and also re- 
divery of the same. In the first case, the cause or 
:tion is the act of taking away the chattel and tne 
aintiff is prima facie entitled to the value of tne 
lattel by way of damages and it is irrelevant what 
ippened to the chattel after the date of the trespass, 
he plaintiff’s right to claim damages arises and is 
implete as soon as trespass has been committed . 
.R 17 Cal 486 (PC), Rel. on. Thus where the plain 
ff has claimed damages for trespass which tooK 
ace when his cattle were wrongfully attaches 
id taken away by the defendant the defendant 
icurred the liability to recompense the plaintiff to the 
ctent of the value of the chattel on the date he took 
lera away, ff subsequently the cattle died ai natural 
;ath it would not exonerate the defendant from b | 
ability to pay damages to the extent of the valueo 
m cattle. 1965 Raj L W 56 :1 L R (1?65) 15 M 
59: AIR 1965 Raj 121 ( 124 ) (Pt C) (Prs 10, U. 

2 , 14 >* , 
—Trespass-Trespass of goods - Exemplary dam- 
zes can be awarded where the manner ot taking 
lods has been high-handed — But s u ? h images 
aveto be pleaded. AIR 1955 N U C(Raj) 291 (DB). 

—Trespass—Trespass of S°nds—Damages 
leasure is price of goods. AIR !9o5 NUK J 
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--Trespass—Trespass of goods—Damages—Burden 

of proof lies on plaintiff, to prove loss — (Evidence 
Act (1872), Ss. 101 to 103). AIR 1955 NUC (Faj) 
291 (DB). 

-Trespass—Damages— Deprivation of property by 

executive Order—State having wrongfully sold tendu 
leaves belonging to plaintiffs, the latter were entitled 
to recover damages. See Constitution of India, Art. 31 
(1). AIR 1955 Vin Pra 19. 

24 (B). Who can sue. 

-Trespass to goods — Trespass by co-sharer by 

removing paddy from possession of tenants—Land- 
lord has right to sue for price for paddy. AIR 1955 
NUC (Assam) 2303. 

-Trespass—Allottee of evacuee (property) can sue 

trespasser for recovery of damages for use and occu¬ 
pation. See Administration of Evacuee Property Act 
(1950), S. 2 (a). AIR 1905 Pun] 119. 

——Trespass on chattel in possession of bailee — 
Bailor’s right to sue stranger for damages. 

In the case of trespass, -.ordinarily the person who 
has possession of the property has a right to bring 
enaction, but a person who has an immediate right 
of possession may also sue in certain circumstances. 

Where there is simple bailment of a chattel, the 
bailee holds merely as an agent for the bailor. The 
one has actual possession but the other has a right 
of possession. In such a case the baillor has a right 
to sue a stranger for damages for trespass in respect 
of the chattel in spite of the fact that he was not in 
immediate possession thereof. English case-law 

L W 56 , ILR (1965) 15 L j 159 : 
AIR 1965 Raj 121 (122,123) (Pt A) (Prs 5, 7). 

25. Vicarious liability. 

(A) Master and servant. 

(B) Government servant. 

(C) Principal and agent. 

25. Vicarious liability. 

- Vicarious liability — Agency in Torts. It is not 

lQ?Q l r S ?eo!r iiin ere could ba no agency in tort. AIR 
1959 Cal 597 (599) (Pt C) (Pr 10) (DB). 

——Vicarious liability - Criminal liability of person 

SitSirL;* 0 agent or independent 

rtJSj? 'Lhu Qcipal or .master K not generally cri¬ 
minally liable for acts or omission of his aeeDts or 

SSWjrtS i h Qflr ivil llabi % may be. 1965 (1) 
Gn L J 301: AIR 1965 Madh Pra 66 (DB). 

——Principal and agent—Government’s responsibility 

ware 

iKl -'gT 6de 3 f nd he , iB actuated by malice or 
let of Pr^Hn n ? 6nt not h ? bIe 10 bcensee for the 
<10 of 1937 bi c ^o lDsp J e ? 0r ~ Madras Prohibition Act 
<Pt C) (Pr 2) * 8nd 34 * AIR 1957 Mad m (191) 

L- incip,e of - How {ar a p- 

«uied“; s , 5SfAr«i“ , BSES2 

neligence of 

tion°to the Slat! ‘adistincHn vicario f u ? ,tab %'in rela. 
acts of State, or acts ! T st b u ma , de bet ween 
exercise of what ata ?i! cb are ^ 0ne » by tbe State in 
other acts which do^nAffl 1 *?*R >Rce L power, » and 

iay wtong do™ ?' %*■ * “ ay be “““ded^i 

action ^ a case of 

cegard tosSSmeff the , S , Ute - Bu ‘ la 

[Vol. 14 .] Fn.D ie. D ' al aots which - 


for instance, involve detention by the State of land, 
goods or chatties belonging to the private individual, 
as also acts of mercantile or commercial nature, 
undertaken as measures of social welfare or social 
control, the State cannot claim absolute immunity 
from the application of the principle of vicarious 
liability of the master for the wrongful acts of its 
servants. AIR 1902 SC 933 and AIR 1954 Pat 529 and 
AIR 1952 Cal 242, Rel. on. Where plaintiff's estate 
was taken over by the State under Bihar Act 21 of 
1949, for loss arising out of wilful default or gross 
negligence of the manager of the estate. State was 
liable. ILR 44 Pat 105 t AIR 1964 Pat 13 (23) (Pt B) 
(Prs 33. 35) (DB). 

-Vicarious liability — Corporations doing business 

as printer and publisher of newspaper-Cannot escape 
vicarious liability for a publication if it amounted to 
a contempt of Court. See Contempt of Courts Act 
(L952), S. 3. 1964 (2) CriLJ450:AIR 1964 Punj 
428. 

-Vicarious liability—International Law — Suit for 

damages against new State for tort committed by 
former State which has ceased to exist — Suit is not 
maintainable. See Constitution of India, Art 300 
AIR 1960 Raj 49 (DB). 

25 (A). Master and servant. 

-Master and servant-Vicarious liability—Hire of 

motor bus with driver — Liability of hirer for negli¬ 
gence of driver indicated. AIR 1952 All 4^9 (450 
451) (Pt A) (Prs 8 , 9,10). ^ 

—Master and Servant — Negligence of servant — 
Vicarious liability. 

A master who is vicariously liable for the wrongful 
act of his servant cannot be held so liable unless the 
wrongful act has been done in the course of his em¬ 
ployment. It is not necessary that every wrongful 
act for which the master is held liable should be 
proved to have been expressly authorised bv 

S’,Si ?„{;»“■»«<»•»» 

(2)—Liability of Insurance Company): '' ' % 

The person driving defendant No. 3 had no driving 
licence at all and the way the vehicle was zigaaS 
in its movement on the road clearly indicated that u 
was being driven by person who did not either know 
how to drive or was drunk or both. The truck was £ 

he time employed for the purpose of the business of 
the owners defendants 1 and 2 Th« 0t 

present in the truck at the time of the accident and^he 
allowed defendant No. 3. lake charge ollhe^eering 

Held, that defendants-1 and 2 would ha JioM* 

SS 2 R neglfgS. Wh ° " ° a “~ »? it 
no^be'heldtblehfr paymtf U of damagS P u ni d C 0 ,K d 

provisions of S. 96 (2). Motor Vehicle? Act AIR (q« 
As,am 157 (161) (Pt B) (Prs 12, 13) (DB,' 1955 

ductrf/o^a SLTO-Jtt m* 7 Con- 

kewatb s, asi* ww 

AIR 1956 Mad 41, Dlst. 1960 Nag 1J aad 

fpt ^M 19fl 1 A “ ms 


242 


TORTS — 25. Vicarious liability — (A) Master and servant 


forming Union for plying buses—Subsequent modifi¬ 
cation in partnership—Each partner taking manage¬ 
ment of his buses—Irregularities committed by A’s 
driver—Suspension of bus service of union by Trans¬ 
port Authority- A held liable to B for damages. See 
Partnership Act (1932), S. 13 (e)and(f). AIR 1956 
Bom 155. 


-Master and servant—Lending of servant—Liabi¬ 
lity ior damages by servant. 

Where the question is, when A’s servant is sent by 
A, who may be called the general employer, to do a 
certain work for B , who may be designated “the 
hirer”, and the servant commits a tort and causes 
damage to a third party in the course of execution or 
performance of that work, who, A (the general em¬ 
ployer) or B (the hirer) would be liable to the injured 
third party for the damage done the enquiry should 
be as to which one of them bad the right to control 
the dong of the work in the course of execution 
whereof, the tort in question was committed. The 
answer would, of course, depend on the facts of 
each particular case. Same would be the result of the 
application of the other test namely, whether the 
servant had been transferred or only his services or 
the use and benefit thereof. The control being 
obviously in the temporary employer, where the 
servant and not merely his services are lent, the hirer 
or the temporary master should be regarded as the 
lelevant master. Such transference of control, ordi¬ 
nary, implies transfer of the servant, as distinguished 
from mere transfer of his services, in which latter 
case the general employer, retaining the relevant 
control in his hands, would remain liable. The 
resultant position would be the same and in no way 
different if we act upon the distinction between cases 
of skilled and unskilled labour. 62 Cal W N 696 i 
I L R (1959) .2 Cal 722 : AIR 1958 Cal 597 (599, 
605, 606) (Prs 16, 37, 39, 40, 43) (DB). 

-Master and Servant — Vicarious liability — Sus¬ 
pension bridge under widening — Loosening of wire 
ropes — Plaintiff’s son passing over bridge — Bridge 
tilting and plaintiff's son falling in river and dying — 
Negligence of contractor’s men iu not closing bridge 
for traffic — Liability of contractor. See Fatal Ac¬ 
cidents Act (1855), S. 1-A. AIR 1963 Him Pra 37. 


•Master and Servant — Implied authority to bind 
master. 

The relation of master and servant does not in 
itself confer on the servant an implied authority to 
bind his master. As a general rule the master is not 
liable for the contracts entered into by this servant 
without express authority. An authority to bind the 
master may, however, be implied from the circums¬ 
tances of the particular case. 

W here in a suit to recover purchase money the 
case of the plaintiff was that A who was in the 
service of B purchased a sari in the name of B and as 
he was the authorised agent, B was bound to pay the 
amount and it was shown that there were other ser¬ 
vants who used to make purchases and B had never 
challenged their acts. 

Held, that the mere fact that other servants used 
to make the purchases would not be sufficient to 
fasten B with liability for the act of A. Held, further, 
that the fact that the plaintiff believed that A was the 
authorised servant of B would not bind B unless it 
was shown that B had. by his conduct or action, 
held him out to be an authorised person. ILK 
Hyd 475 i AIR 1956 Hyd 15 (16) (Prs 7, 8 ). 

„_Master and servant — Vicarious liability—Plain¬ 

tiff sustaining injury in a motor collision -^Proot 
that car which caused accident belonged to defen¬ 
dant — Presumption that driver was seivant or agent 
of defendant can be drawn-Presumption is however 

rebuttuble. 1LR (1964) Madb Pra 91 r 1963 MPLJ 


162 : 1963 Jab LJ 336 : (1963) 33 Com Cas 667 • 
AIR 1963 Madh Pra 164 (169) (Pt B) (Pr 16) (DB). 

-Master and Servant — Vicarious liability — 

Liability of owner for acts of motor driver — Owner 
held liable for act of driver performed improperly. 
1960 MPLJ 125 s 1960 MPC78 t 1960 Jab L I 
201 : I L R (1959) Madh Pra 583 : AIR I960 Madb 
Pra 147 (148) (Pt A) (Pr 7) (DB). 

-Master and Servant—Vicarious liability — Liabi¬ 
lity of owner for act of motor driver — Driver giving 
lift to unauthorised person — Owner not liable. 1960 
M P L J 125 : 1960 M P C 78 : 1960 Jab L J 201 r 
I L R (1959) Madh Pra 583 i AIR 1960 Madh Pra 
147 (148) (Pt B) (Pr 10) (DB). 

-Master and servant — Vicarious liability — 

Liability for negligent acts of; servant — Owner of 
motor lorry hiring same to another temporarily for 
purpose cf transporting articles for marriage — Ac* 
cident caused by driver’s negligent driving of lorry •— 
Damages resulting — Liability of owner of lorry — 
Test indicated — Driver continues to be servant of 
owner of lorry — Driver was not transferred to hirer 
but only the use-of his services — Hirer had no 
control over driver lor all purposes — Owner must 
be liable for'damages. (1964) 1 MLJ 316 : 77 Mad. 
L VV 174 : I L R$(I9fl4) 2 Mad 383 : AIR 1964 Mad 
362 (363, 364) (Prs 7, 9). 

-Master and Servant — Vicarious liability — 

Negligent -.driving of motor bus by conductor when 
driver was seated by side — Responsibility of driver 
and master. 


In a suit for damages for the injuries sustained by 
he plaintiff when he was travelling in the defen- 
lant’s bus, it was proved that the conductor was 
lermitted by the driver to drive the bus for a distance 
if 12 miles and that the driver was seated by the side 
.f the conductor, when the accident occurred on 
ccount of the negligence on the part of the con- 
luctor who was actually driving : , . 

Field, that negligence must be attributed to driver 
vho was the person who was lawfully authorised to 
Irive, his negligence arising in allowing the con- 
luctor to drive in a negligent manner. The driver 
lad the further duty of controlling the driving by the 
conductor and to see that he did not negligently 
lirve; and if in the circumstances an accident hap¬ 
pened due to the negligence of actual driving ot the 
pus, the driver cannot escape liability and consequen- 
ly the master, who employed the driver would also 
iquallv be liable, since what has been done must be 
leerred to be in the course of the employment of 

he driver who had directed the inductor to drive. 

1956 Mad W N 596 : I L R (l95<) Mad 513 • 

,,1 l W 600 i (1956) 2 M L J 230: AIR 1956 Mad 641 
641, 642) (Prs 1,7,8). 

-Master and Servant-Vicarious liability- 0 ^” 

i? 9 P i 0 lfBl963 M%5 L ,{09Hp : t A, (Pr 21) (DM. 

— Master’s liability for unauthorised torts of his 
^Themaster’s liability for the 

pis servant is limited ‘o unauthorised modes otdoi^g 

mthoiised acts. ILK (]9 od) Nag^ ^ i 7 wnR) 

S75 : AIR 1955 Nag 269 (271) (Pt E) (Pr 17) (DB . 

— Master and Servant-Vicarious HfbiHty -^ 

nen of licensed Excise vendor found in> unjutbort^ 

possession of excisable articles d , hen 

sitting in shop for purpose of^ b& 

unauthorised goods were S ln behalf of vendor. See 
held to have been acting on behaito tv n 

Bihar and Orissa Excise Act 2 of 1915), 

31 Cut L T 221 : I L R (196o) Cut A/. 
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—Master and Servant — Relationship — Distinc¬ 
tion between servant and independent contractor 
pointed out — Liability of master Ifor wrongful acts 
of his servant indicated. See Contract Act (1872), 
S. 182. AIR 1962 Pat 384 (DB)., 

——Master and servant—Vicarious liability—Master 
when liable for act of his servant — Liability whe¬ 
ther dependent upon benefit to master—Banker and 
Customer—False assurance by bank accountant to 
third party about joint operation of overdraft ac¬ 
count of customer and fraudulent representation 
about his status — Third party induced to part with 
his money on account of such representation and 
assurance — Liability of bank for act of accountant. 

In order to fix up the liability of a master, the 
plaintiff has only to show that the agent was working 
within the scope of his authority. It is not necessary 
to show that the impugned act was also for the bene¬ 
fit of the master. 

Held, on facts (i) that the action of the Defendant 
Bank or its employees, in allowing B partner of (third 
party) A to withdraw the money and goods from his 
account on his own signature alone, in disregard of 
the Instructions, if any, given by him previously 
about joint operation by himself and A (third party) 
was perfectly justified and did not amount to any 
wrongful act. There could be, therefore, no vicarious 
liability arising out of that act. (ii) The Bank would 
not also be liable on account of the assurance which 
C (the Bank accountant) had given to A, about the 
joint operation of B’s account in the Bank, became 
he was only in charge of maintaining the overdraft 
account and not anything beyond that. Such an assu¬ 
rance could not be said to be within the scope of 
business or agency or authority or duties of C as an 
employee and accountant of the Bank. The Bank, 
therefore, would not be liable for any consequences 

ioo?^! ng /io ra at durance. ILR 41 Pat 213 : AIR 
1961 Pat 488 (491 to 494, 496) (Prs 0 , 7, 9, 11 ) (DB). 

rr" Vi carious liability — Negligence -Master’s Iiabi- 

JX-T L °n ry driV u 6r authorising cleaner to drive 
vehicle — Damage by rash and negligent driving — 

S w ?®5 °L 0 rry e ls t0 Pay damages on principle 
?} ,location. See Tort — Negligence — Master’s 
liability. AIR 1965 Puoj 376. r S 

—-Master and Servant— Vicarious liability - Ser- 

KSb’l, “o* in««er 0Pe KrviCe bU ‘ unauth °' ised - 

a? If . well . es t \ablished that the master is bou D d by 
5V° ts °lfe s J ervant ® ven if the act was unautho- 
s^il 1 °^ r .° h hlblte ^ Provided the act was within the 

t£rt w h n7 Cm ? J° r employmeD , t * The Principle is 
S«2l h? ft rv . ant does an y act which he is autho- 

"Zv yment J Under certain circum- 
2 uMufhl?- a 6 ' t i°, nS and does il in 3 manner which 
£ Sable for fh? and im r p i 0per e £ \ en then the employer 

PrSe » wi W0,lg & l . act ° f fi is J seivant * 0d this 

rlsed Indril *k^ low ? .that even if a driver was autho- 

mlm .“ ! 

iiabUltv , fL an .« serv f“‘ ~ Joint tort-feasors-Master’s 

St f 7S ,,ort “”™«ted by his servant while 
daub Act l^Ts 5 e i) f aVp e Tfe e . nl_(Fatal A « i - 

1959 p uni 297 (304) (PtK) (Prs 34, 

PmsSb 
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—Master and Servant—Master's liability for acts of 
servant. 

Master is responsible not merely for what he autho¬ 
rises his servant to do, but also for the way in which 
he does it. If the unauthorised and wrongful act of 
the servant is not so connected with the authorised 
act as to be a mode of doing it, but is an independent 
act, the master is not responsible for. in such a case, 
the servant is not acting in the course of his employ, 
ment, but has gone outside of it. Each case has to be 
decided on its own facts. AIR 1943 P C 03, Foil 
1954 Ker L T 60 s ILR (1954) T C 208 , AIR 1954 
Trav-Co 305 (310, 311) (Pt D) (Prs 35, 36) (DB). 

-—Master and Servant — Master’s liability for acts 

of servant — Tortious acts of servant—Liability of 

master. 

It is settled law that a master is liable for the torti¬ 
ous acts of his servants committed while acting in 
the course of the employment if it is proved (l) that 
the relationship of master and servant dH exist at 
the time of the act complained of and ( 2 ) that the act 
was committed in the course of the employment of 
the servants. A I R 1943 PC 63, Rel. on. 1949 TCLR 
277: AIR 1951 T C171 (2) (174) (Pt C),P, 7) (DB) 

25 (B). Government servant. 

T°;^'K 1 Ca 7°r- S liabi,ity ~ Government servant — 
Liability of Government for acts of its servants - 
Principles — Tortious acts committed by public ser 
vants iD course of employment and in exercise of 
statutory functmns delegated to them by Government 

- State !S immune from liability-Claim for damages 
held not sustainable. AIR 1965 S C 1039. g 

Liabni^nr^? SerVaQf , - Vicarious* liability - 
liability of State as employer — Act dor»P »n 

of employment but not in connection with sovereign 
powers of State - Still the State like anv nth! 8 

ployer is vicariously liable. See Constitution of r 
Art. 300. AIR 1962 S C 933. 1 ° D of ^dia, 

-Master and Servant - Vicarious Kahilis r 

eminent servant — Liahilftv nf liar>li,{ y 7 -Gov- 

rxt;.’ ■"•■■■ - S&SsKRi!ra; 

acts under the master’s direction servant 

for his beuefit. It is true that" certaTa ofsesT 6 and 

the law may hold the master liable^berfl 8 ^ y u et 
master is supposed to control him But l? USe l t e 

upon him by law the master has*™ right ,e l lmpo ? e <} 
him nor to give him any instruc“L ^ C K ° ntro1 

and i Q 0 L^ e master and natSSlv th ° bey,Dg 
should not be held liable for an! L J V T L master 

vant does while carrying o.J tL i hlch , theser - 

ILR (1957) 1 All 94 t 1955 A?lV \ m 0r SS d duties * 

75 (77) (Pt A) (Prs 10. 16) (DB) J 69? ‘ AIR 1956 A1 » 

serv ^ts Ste I a Uab^% of^ICrown 1 !! c^i ,i,y ' C J°wn 
vants— Rule 

does not apoly — Whether im* m ^P^ndeat superior 

Of torts by CrowL ^v^n 3 : ° f St * te 
performance of all transaction,™ * com ®itted in 

<£ ^ 2V, 1 A “ 135 ' AI « 1850 aiaioj (“flj 

X a “J ® c «ng Under powers S 0 r- 

demnity against all remedies nf i^ d hy > Act ' in- 
State held wai not - 
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TORTS—25. Vicarious liability—(B) Government servant 


L T 310 : (19G4) 1 Andh W R 253 : ILR (1965) Andh 
Pra 360 (DR). 

--Vicarious liability—Liability of Government for 

toitious acts of its servants—Government not liable 
for ac( committed by servant in exercise of sovereign 
powers. See Constitution ol India, Art. 300. AIR 19dl 
Andh Pra 2S3 (DB). 

-Vicarious liability—Liability of Government for 

acts of subordinates — No liability unless the State 
had expressly authorised the act. AIR 1959 Assam 28 
(54) (PtC) (Pr 73) (DB). 

-Vicarious liability—Illegal seizure—Illegal acts 

of Government servants — Ratification by State — 
Effect. 

Held, that as the State prosecuted the plaintiff’s 
manager for the alleged viola ion or contravention of 
the Defence of India Rules, on which the illegal 
seizure was founded, and, in point of fact, in the 
course of the said criminal proceedings (which must 
be taken to be part of oue continuous course of con- 
duct on the part of the State) supported the deten¬ 
tion of the seized stock of rice and resisted its return 
to the plaintiff and even its sale or disposal at the 
plaintiff’s instance, that was sufficient ratification by 
the State to make it liible for compensation for the 
ahove illegal seizure. Further the State eventually 
appropriated the sale proceeds of the seized stock 
of rice which it sold or disposed of after getting 
possession from the Court at its own instance as its 
own property. On his finding also the State would be 
liable for compensation to the plaintiff. A I R 1959 
Cal 597 (598) (Pt A) (Prs 7, 8) (DB). 

_Vicarious liability —Illegal seizure—Ratification 

—Express authority—Necessity. 

Obiter. — Ratification in relation to the State’s 
liability for the illegal or unlawful acts of the officers, 
is to be understood in its loose or popular sense or 
dictionary meaning of approval or confirmation of the 
act and adoption of all its benefits and liabilities 
(obligations), that is, all its consequences and not in 
ns strict legal sense, if that means that there can be 
no ratification except by a person or authority, com¬ 
petent and/or having the power to do the act, to be 
ratified, validly, as, otherwise, by ratification the 
illegal act itself would become valid, being rendered, 
by such ratification, the legal act of such a competent 
person or authority and the liability or claim for 
damages for the same would disappear. By the ratifi¬ 
cation, in its said legal sense, the tort would disappear 
and, along with it, the claim or liability for damages. 
It would then be useless, and unmeaning too,-to say 
that the State would be liable for the tortious acts 
of its officers and servants if it ratified the same and 
that proposition which is now a well-established and 
firmlv settled or accepted proposition would become 
a meaningless platitude. There exists^ n0 , m l f t « ! ?g l 
distinction between “express authority and ratifi¬ 
cation”, as, for the above purpose and in the relevant 
contest ratification will be equivalent to antecedent 
authority and will relate back tor the inception of the 
particular act or transaction in question and wiR have 
a complete retrospective or retroactive effect or effi¬ 
cacy having the same effect as original authority. 
AIR 1959 Cal 597 (598. 599) (Pt B) (Prs 9, 11) (DB). 

_Vicarious liability-Crown Servants. 

The master is liable where the servant, acting in a 
matter which is within the scope of his authority, 
that is within the course of his employment, com¬ 
mits a wrong by exceeding the authority vested in 
him. A suit would lie against Government for tort 
committed by its servants in the course °f jheir em- 
nlovment in a business or commercial undertaking 
owned by the State. The immunity, if any, which is 
afforded in respect of acts done in exercise of Powers 
or duties under a statute is confined to acts done in 


exercise of governmental powers. If the acts com. 
plained of are acts in connection with a private 
undertaking or an undertaking not in exercise of 
sovereign powers, then there is no immunity. 

W here on the plaintiff’s failure on demand to dis¬ 
close his name and address he was arrested by the 
railway servant, the railway servant concerned was 
acting in the discharge of duties which were inci. 
dental to the conduct of a commercial undertaking. 
The fact that S. 132 of the Indian Railways Act enu 
powers a railway servant, under certain circum¬ 
stances, to arrest, without warrant or other written 
authority, a passenger, does not afford immunity to 
the owner of the railway undertaking from the con. 
sequences of a tortious act on the part of its servant, 
simply because the relevant statute gives that servant 
authority to act in a particular way. Case law dis¬ 
cussed. 56 Cal W N 248 i A I R 1952 Cal 142 (145. 
146) (Pt B) (Prs 8,9). 

-Liability — Liability of Crown fer acts of its 

servants — Extent of — Government of India Act 
(1935), S. 176. 

As regards the liability of the Crown for acts of its 
officers and servants a distinction must be made 
between acts done by the Crown in pursuance of 
ventures which a private individual might undertake 
equally well, and acts done in exercise of Govern- 
mental powers which could not be lawfully exer¬ 
cised save by the sovereign authority or persons 
to whom the sovereign authority might delegate 
those powers. Acts of the former class are mercantile 
operations or operations of like kind. Acts of the 
second class fall under two categories. One class are 
acts of State properly so-called, such as making a 
treaty commandeering private property for war pur¬ 
poses, or quelling civil disturbances by force. Such 
acts are never justifiable in Courts of law, and since 
the Crown itself is not answerable for such acts in 
its Courts, there is no principle upon which it could 
b? made liable for the acts of its officers or subordi¬ 
nates The immunity is absolute. The other class of 
acts are those which are done under the sanction or 
some municipal law or statute and in exercise of 
powers thereby conferred. This class can be sub¬ 
divided further into two classes: (i) those consisting 
in detention by the Crown of land, goods or chattels 
belonging to the subject and (ii) those done by offi¬ 
cers of the Crown in the discharge of their official 
duties. With regard to acts of the first sub-class, an 
action would lie in the Courts in India, and it would 
seem that even in England, a Petition of Right would 
lie. With regard to acts of sub-class (ii) however, no 
action would lie except in cases where it can be 
proved that the impugned act had been expressly au- 
thorised by the Crown or that the Crown had pro a \ted 
by its performance. 5L C W N 537 i ILR (1947) 
Cal 141 (DB). 

-Vicarious liability - Negligence of serjint - 

Master’s liability - Servant in Government Military 
Farm -Negligence by-Liability of Government. 

A suit lies against the Union of India for toils com¬ 
mitted by its servants in connection with a pnvaw 
undertaking or an undertaking not in exercise 

sovereign towers A I R 1954 Pat 529. Ref.; A I R 
1932 Cal 834, Rel. on. 

Held (i) that the farm run by the Government t0 

not an undertaking which could be °° L c h 

its sovereign powers. It was an undertaking 
anv private patron could take to and was indee 
the nature of a business or commercial concern. * 

was immaterial whether or not the xhatlt 

ed exclusively to military :organisat,on 00 That k 
was not an act of a Government servant wmen w 
performed in exercise of any statutory P°wer s . A 
casewas governed by the ordinary law of the habmty 
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of a master for the tort committed by his servant, 
(iii) That the accident was caused through driver’s 
negligence. In the circumstances the Union of India 
would be liable as the injury sustained by the plain¬ 
tiff was caused by its servant’s negligence in the course 
of his employment. 1957 M P C 393 i 1957 Jab L J 
765 : 1957 M P L J 585 : ILR (1957) Madh Pra 43 : 
A I R 1957 Madh Pra 159 (160, 161) (Pt A) (Prs 4, 5, 
6 ,11) (DB). 

;—Vicarious liability—Liability of State for acts of 
its servants—State claiming immunity from liability 
on ground that act was done in performance of sove¬ 
reign function — Pleading and proof—Absence of— 
Efiect. 

In a suit for damages against the State for personal 
injuries suffered by the plaintiff due to rash and 
negligent driving of a motor vehicle belonging to the 
Civil Supply Department of the State, if the 
State claims immunity from the liability for the 
tort committed by its servant on the ground that the 
accident happened during the exercise of sovereign 
function of the State it is for the State to allege and 
prove the facts which would justify the view that the 
function that its servant was performing was a sove¬ 
reign function. The question as to whether the 
driver was performing a sovereign function is not a 
pure question of law but a mixed question of law and 
fact. In the absence of pleading and proof it was not 
open to the State to raise the plea at the stage of 
arguments nor was the Court justified in giving a 
hading that the accident happened during the exer- 
cise of a sovereign function by a servant of the State. 

m M ZL L JJ 23 : ILR (l960 > M ? s 130: AIR 1960 
Mys 222 (224) (Pt A) (Prs 10, 12, 14, 15) (DB). 

“—Vicarious liability—Crown servants. 

Where the Forest Range Officer wrongfully inter¬ 
fered with the removal of timber by the purchaser of 
the forest the wrongful acts of the Range Officer 
rise out of the exercise of the commercial or mercan- 
™ aD c DOt in t he exercise of sovereign 

ii d S u Cretar ^n? f Sta,e for India is liable 

«l5te,tr h H?“D% 0fBCer ' AIH 1932 Nag213 
.^o/?ht u, SE !'l i !‘ ,y - Li ‘ bilily of Go ™ 1 

otfi pers seizing goods belonging to plaintiff 

sancHon nf e L ther i aUth ° rised by t] ? e State nor the 

ernment - cUn™ D °l T as U fo ^ pUrposes of Gov- 
" S a “ s P ira o y between officers and Govern, 
ment not proved — Government neither ratifvioe nor 

S»S. hflnB, 5 . h r such seizure ~ H eId! th g at in 

the tortUws* 25? ^S°r ameDt was not liable for 
171 1 19?4 r.i T . f««r e,r 1 s , ervaDts - ILB (1954) Cut 

233) (Pt j) (P»%5, 26, (DB) 1954 ° r “” 225 (232 ' 

SMSHHr-p* servms ~ Vi^rious lia. 

cated i ‘ 3 f ,ta .servants -Extent of indi- 

authority of statute—SLiUhtlA 0 V- n uf r pUrported 
Pat290 (292) (Pr 6). S 1 held not llable * ALR 1963 

oS^SSST* servaot “ Tort 

passed'th^n ^ ddiBoaa i District Magistrate who 

plaioUfi' s h goods er u °deiT S 7S°A a f d fl , acq n ui ? itio “ °« 

India Rules did ?f the Defence of 

act ww nottorH Q LX m ? any ? rre 8 ularit y and his 

making him personal^ “i b V° question of 
Payable in resoec^ of ti- 0 for the compensation 

KfSS esc M 

to « °~atba ind by°prSg out'ot'the ^ 


by retaining the amount realised by the sale. AIR 
1958 Pat 512 (518) (Pt G) (Pr 9) (DB). 

-Liability of Union to be sued — Non-duty-paid 

tobacco—Seizure and confiscation — Tobacco sold in 
spite of payment of duty and redemption fine — Suit 
for recovery of tobacco or its market price against 
Union of India — Such a suit claiming damages for 
the tort of conversion cannot be brought — But as 
certain amount of the sale proceeds of tobacco was 
deposited in Government treasuries and Union was 
benefited to that extent, plaintiff was entitled to re¬ 
fund of that money. See Central Excises and Salt Act 
(1944), S. 40. AIR 1958 Pat 439 (DB). 

“—Vicarious liability—Master and servant — Liabi¬ 
lity of Government for negligence of its servants— 
Vv hen duty to be performed is imposed by law and 
not by the will of the employer, the employer is not 
liable for wrong done bv agent in such employment. 
See Constitution of India, Art. 300. AIR 1954 Pat 
529 (DB). 

— Vicarious liability — Suit against Rajasthan State 
Government for tortious act of Commissioner in 
ordering wrongful detention—Government is entitled 
to claim protection under S. 44, Public Safety Ordi- 
nance if other conditions laid down in S. 44 are 
satisfied—If Commissioner is protected under S. 44, 
vicarious liability of State would also not arise because 
such liability is co-extensive with liability incurred by 
servant. See Public Safety - Rajasthan Public Safety 
Ordinance (1948), S. 44. AIR 1961 Raj 64 (DB). 

-Vicarious liability—Liability of Government for 

acts of its servant - Position in England and India 
compared—(Constitution of India. Art. 300.) 

no action in torts to lie against the 
Crown, in common law, firstly on the maxim that ‘the 
king can do no wrong’ secondly, it was thought that 
the king could not be impleaded in his own Courts. 
The procedure by way of petition of right was, how- 
ever available to the subject and in appropriate cases, 

TMc . reasur Y u sed to pay compensation ex gratia. 
This immunity has, however, been brought to an end 

iq? 7 extent b y the Crown Proceedings Art. 

India * a v 6 lDt -° f ° rCe 0n lst I anua ty- 1948. In 

“j 1ia A th ® f P° s »tion is not yet settled by legislation 

ft (3<?7) 49 pt A) L (Pr 9) b (DB,.^ ai ™ ' AIR 1957 

^of H ni'l'r Liab i li . ly of Government for 
acts ot servant—Death caused by rash and ncelivent 

driving by Government employee — Liabifity of 

Ar ~ f ° r damages ” (Constitution of Indi P a, 
D tbat J a tbe circumstances of the case the 

. the 

other ordinary employer would have been The car 

S 5l**aeR=SSS 

plks car^anV'keep^drivers^for £ Z *£“ “ 

Civil service. When Government lmnS ployees in lta 
drive vehicles on public roSSI El, ploys P^sons to 
ordinary persons also do than . purposes f° r which 
Siate may be held yicarioSdv * ° Ur .°J? ini f on ' the 
acts of its employed ju ? a «nv S P 0ns,b!e fo , r 
AIR 1957 Raj 17 and AfR I 93 JV n 7«?? Vat S ® mpl °yer. 
Cal 128 and AIR 1915 Mad -4S4 tiflSA IR 1934 

and AIR 1944 F C 41and AIR lS2« d r? ,« 9 , 50 All 20fl 
1957 Raj L W 404 i ILR (llm £Ll ai » Dlstin «* 

305 (307 to 309) (Pt BHPra IIU^Db)!® 1957 
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:-Vicarious liability — Liability of Union of India 

tor mistake or wrong done to public servant by an¬ 
other officer—(Master and Servant)— (Contract Act 
(1872), S. 211). 

W here action is taken against a public servant by 
his superior officer during the course of statutory 
duties and the superior officer commits mistake in 
taking such action, the Union of India cannot be res- 
ponsible vicariously for the acts of its employees 
because the action in question is not taken against 
the public servant concerned by the will or order of 
Union of India nor is that action ratified by it. Hence 
the l nion of India is not responsible to pay damages 
in torts to the public servant in its employ on account 
of the mistake or wrong committed by another officer 
in its employ ILK (1956) 6 Raj 804 : 1936 Rej L W 
303 : AIR 1957 Rej 17 (19) (Pr 9). 

-\ icarious liability — Acts of Government ser¬ 
vant— Immunity ot State — Exception — Illegal con¬ 
fiscation and release of grain on orders of State — 
Damage to grain due to negligence — Liability of 
State — Presumption of negligence—(Constitution of 
India, Art. 295 (2))—(Evidence Act (1872), S. 114). 

Where it is proved that the impugned act had been 
expressly authorised by the State or that the State 
has been profited by its performance, the State will 
not be left immune from an action for the liability 
arising from them. Such a case, therefore, consti¬ 
tutes an exception to the general rule of immunity 
applicable in favour of the State. AIR 1954 Pat 513, 
Rel. on. 

Held, that the entire process of detention of the 
grams, their confiscation and release was eipressly 
authorised by the Saurashtra Government and no 
discretion was left to its officers. As soon as it was 
discovered that its orders were unjustified, the 
Saurasbtra Government should have returned the 
grams or accounted for them. (2) That the State 
could not be allowed to throw the loss on the plain, 
tiff firm, unless it was shown that the loss could not 
be avoided in spite of taking reasonable care in 
storing them, which an ordinary prudent mao was 
expected to bestow under similar circumstances. 
(3) That when food grains become unfit for human 
consumption during their storage in a godown, a 
presumption of negligence arises, unless it is shown 
that measures were taken to preserve them. This 
presumption is not displaced by merely proving that 
they were stoied-like other goods. Mere proof that 
other goods were also stored in the Collector’s 
godowns without any information about their nature 
and the leDgth of their storage is not sufficient to 
rebut the presumption. (4) That this was therefore a 
case in which the State had benefited by the confisca- 
tion of the grams, but that benefit was lost to it 
through the negligence of its servants. This loss 
must be borne by the State and could not be thrown 
on the firm. A I R 1956 Sau 62, Distinguished. (5) 
that the liability of the Saurashtra Government to 
compensate the plaintiff firm for the destruction of 
the grams by negligently delaying its delivery' was 
not covered by Art. 295 (1) (b) but by Art. 295 (2) and 
consequently it continued to be the liability of the 
Saurashtra Government after the Constitution and 
mu't be discharged by it. AIR 1936 Sau 65 (69 to 
71) (Ft C) (Prs 9 to 11) (DB). 

-Vicarious liability — Negligence by servants of 

State—Vicarious liability of Mate 

Appellant's animals seized by servants of Navanagar 
State' outside that State and taken to village within 
State — Some animals perishing—Sale of surviving 
animals — Seizure held illegal and refund of sale 
proceeds ordered — Shortly after order N’awanagar 
State merging into Saurashtra State — Held that the 
Nawanegar State was liable for sale proceeds ac¬ 


tually realised and Saurashtra State’s liability could 
not extend beyond that — It might be that those ser¬ 
vants of State, who had custody of animals might 
be negligent in not selling them before they perished 
but in detaining animals they were acting in 
exercise of powers conferred upon them by Muni¬ 
cipal law and the State could not be held liable for 
loss because it had not profited by the loss of 
animals. AIR 1956 Sau 62 (DB). 


25 (C). Principal and agent. 

•-Vicarious liability — Customer’s cheque en¬ 

cashed but money entrusted to bank’s own servant 
for payment to wholesaler — Misappropriation ;by 
servant before payment to wholesaler — Money held 
was not paid in due course to customer — Bank not 
entitled to recover from customer — Principle of 
vicarious liability not attracted. See Negotiable In¬ 
struments Act (1681), S. 85. AIR 1964 S C 377. 

©-Vicarious liability — Principal and Agent — 

Indian Income-tax Investigation Commission having 
its office in New Delhi appointing authorised official 
to work in Travancore uuder S. 6 of Travancoie 
Taxation on Income (Investigation Commission) Act 
(14 of 1124 M. E.) — Authorised official actiDg con¬ 
trary to law — Travancore. Cochin High Court has 
jurisdiction to issue writ against him under Art. 220— 
There can be no agency in matter of commission of 
a wrong — Relationship between principal and agent 
would only be relevant for purpose of determining 
whether principal as also vicariously liable for 
wrong perpetrated by his agent. See Constitution of 
India, Art. 220. AIR 1956 i> C 246. 

—Vicarious liability:— Principal and sgent — Lia¬ 
bility of principal for tortious act of agent. 

The principal is not liable for the tortious 2 cts of 
his agent unless the act which v/as parent ot wrong 
itself fell within the scope of his employment as an 
agent. It might be that an opportunity to commit a 
wroDg is provided to an agent in the course of his 
employment but that tact alone is not enough to 
bring the wrong itself within the scope of his em¬ 
ployment. An opportunity to rob a patient might oe 
provided to a doctor in the course of- a surgical 
operation, but from that it cannot be said that tne 
wrong committed by him was within scope or 
his employment as a doctor. A I R 1950 SC 240 . 
1956 S C I 323, Rel. on. AIR 1957 All 219 (232, 
233) (Pt G) iPrs 62, 64). 

-Vicarious liability — Principal and Agent GO- 

operative Society employing contractor to undertake 
draining operations requiring lor lands of its mem¬ 
bers — Society selected A’s land for installing pump¬ 
ing machinery — A sustained damage as r ® su ‘*° 
draining operations carried on site and not by any 
collateral negligence of contractor .or his workmen 
—Fact that contractor was employed or that A s 
was conveniently situated for carrying on draining 
operations is no defence — Land being selecte y 
Society, it was liable for damage caused, (iwif f 
K B 343 at 363, Rel. on; Salmond on Law of lorts. 
13th edition, p. 157, Ret. 1965 Ker L T 320 : .1 L H 
(1965) 1 Ker 295. 

26. Vis major. 

-Vis Major — Act of God — What amounts to — 

Loss of goods entrusted to common carrier by acci¬ 
dental fire—Not an act of God. 

An act of God will be an extraordinary occurrence 

due to natural causes, which is not the result of any 

human intervention which could not be avoided by 
anv amount of foresight and care, e.g., a firei caused 
by lightning. But an accidental fire though it migh 
not have resulted from any act of or omission ot too 
common carrier, cannot be said to be an act of God. 
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74 Mad L W 495 : ILR (1951) Mad 1091: AIR 1962 
Mad 44 (46) (Ft B) (Pr 3) (DB). 

—Vis Major—Act of God. 

The expression ‘act of God’ is a mere short ‘way of 
oxpressing the proposition that a common carrier is 
not liable for any accident as to which he can show 
that it is due to natural causes d J rectly and exclu¬ 
sively without human intervention, and that it could 
not have been prevented by any amount of foresight 
and pains and care reasonably to be expected from 
him 1955 Mad W N 395 ::69 Mad L W 1042 : ILR 
<1956) Mad 85 »(1955) 2 MLJ 240: AIR 1955 
Mad 519 (524) (Pt D) (Pr 19) (DB). 

—Vis Major. 

Where the rainfall was rather heavy, but not ex¬ 
ceptionally so; it was not an unforeseeable rainfall) 
and as such not an act of God. AIR 1953 Vindh 
Pra 21 (24) (Pt C) (Pr 11). 


27. Wrongful attachment. 

-Wrongful attachment—Damages. 

Where at the instance and as a result of a direct 
effort of a creditor of the insolvent the interim re¬ 
ceiver attaches the properties which the creditor 
knew had been validly sold by the insolvent before 
his adjudication to the plaintiff, the creditor is res¬ 
ponsible for the consequences resulting from the 
attachment. I L R (1953) 2 All 480 : A I R 1952 All 
402 (404, 405) (Pt A) (Frs 13, 19) (DB). 

-'■y—Wrongful attachment — Government servant— 
Liability of State—Extent of—Illegal attachment by 
tahsildar of immoveable properties under Madras 
Revenue Recovery Act by following procedure pres¬ 
cribed for attachment of moveable properties — 
Government is not liable for tort—Officer effecting 
Illegal attachment cannot be sued in his official capa¬ 
city—C. P. Code (1908), S. 9—Act of State—Constitu¬ 
tion of India, Art. 300—Madras Revenue Recovery 
Act (2 of 1884), Ss. 8 , 9, 25 to 44-Tort-Iliegal 
attachment. (1965) 2-Andh L T 261 : (1965) 1 Andh 
W R 183 1 AIR 1965 Andh Pra 457 (462, 463) (Pt B) 
<Prs 30, 31, 40, 46) (DB). 

‘Wrongful attachment by Governmeut Official— 
Goods in possession of pledgee attached and seized in 

execution certificate under S. 48 (2), Income tax Act 

—Goods damaged while in custody of Government— 
Seizure is illegal—Circle officer in attaching was 
acting under delegated authority —Suit by pledgor 
tor pledge amount—Suit not based on negligence in 
tort but on illegal attachment—Circle officer,‘.Mamlat. 

r—i nrw&n« Qd ^ n ^ oa of India held liable. See 
&J 1 P :£ {JgyX O. 21, R. 43. (1965) 67 Bom L R 
823 : AIR 1966 Bom 134. 

—•—Malicious attachment—Abuse'of process of Court 
—MMicrou 1 procuring of attachment berore judg¬ 
ment—Requirements. 

A suit lies for abuse of the ordinary civil process. 
®‘ 8 enera ‘ rule the law allows a person to employ 
Kim Pr ?f eSS t0 ^force his rights and does not subject 
J? y liability on the ground that he has 
tbe u S u}* mnbofously and without reason- 
mav iS«rS 2 S“ b l e CaUse ', 0n allegations of fact which 
^ ^ r ?, ved fit0 be faIse - Nevertheless 
ferencB Proceedings involving inter- 

«aae of Id IS llkely t0 affect his reputation in 
•where {mSii ? 8 ?recognises the cause of action 
vated hv n!fi!!L e88 j *k atsilc b proceedings were mod- 

WSSSSIIte undertakon wi,hout reas0B - 

mdtefl^5 n fl U v!?/ flqui « ements °J, such action are that 
must be!hnil? ua- l reaso , nab l e and probable cause 
Drosamfiinnft® 6 *?’ b ° wevcr > from malicious 

prosecution %|hat the gist of it seems to be special 


damage. It must be shown by the plaintiff that the 
defendant wrongfully and maliciously procured an 
order of attachment before judgment and the process 
of the Court was applied in pursuance of the order. 
He must show that the order was obtained irregularly. 
As a general rule he must get the order set aside and 
then proceed by way of a suit to establish that there 
was an abuse of process of Civil law. 56 Bom L R 
984 : AIR 1955 Bom 67 ( 68 ) (Pt A) (Pr 2). 

-Malicious attachment — Abuse of process of 

Court—Malicious procuring of attachment before 
judgment — Ahsence of reasonable and probable 
cause. 

From its very nature the plaintiff has to prove the 
negative and, in general even slight.'evidence on his 
part may be enough to discharge the onus which lies 
on him. Of course, even the proof of the mostexpress 
malice cannot amount to proof of absence of reason¬ 
able and probable cause. But if the plaintiff says that 
there was no ground for even some of the allegations 
made against him, that would be sufficient to dis¬ 
charge the onus. In such a case it would not make 
any difference that there was some reason to think 
that the plaintiff was in financial difficulties. If the 
plaintiff succeeds in showing that the defendant 
made even some of those allegations recklessly and 
without reasonable and probable cause and mal iciously 
that would be indicating that the defendant was 
actuated by spite again sufficient for the plaintiff to 
discharge the onus which lies on him on this aspect 
of the case. 56 Bom L R 984 : AIR 1955 Bom 67 (69) 
(Pt B) (Pr 3). 


-Malicious attachment—Abuse of process of Court 

—Malicious procuring of attachment before judg¬ 
ment—Malice. 

Malice necessary to be established is not really 
malice in law such as may be assumed from certain 
acts and which is known as malice in law, but malice 
in fact, malus animus indicating that the defendant 
was actuated by spite against the plaintiff or had 
indirect or improper motives. At the same time the 
Court is entitled to take into account circumstances 
on.which it may properly arrive at a conclusion that 
there is in law absence of reasonable or probable 
cause, if those circumstances by themselves are indi¬ 
cative of malice. 56 Bom L R 984 : AIR 1955 Bom 
67 (69) (Pt C) (Pr 4). 


—Malicious attachment—Abuse of process of Court 
—Malicious procuring of attachment before judg¬ 
ment—Cause of action for. 

. Service of a summons, notice, order or warrant 

issued by a Court on a party is by itself a process of 

the Court and it is quite usual and correct to refer to 
the handing over of the summons, notice, order or 
warrant as service of the process of the Court. A 

mere procuring of an order of attachment in a suit 

does not of itself afford, a cause of action for damages 
tor wrongful attachment and further a mere showing 
£ y f a b ? 1 °1 the Court of the order of attachment 

jut 801 !? 1 if°j tbe parly whose goods were 

I??- f-a*° be atta ? hed is not sufficient to complete'the 

plaintiff s cause of action in a suit of a like nature. 

b ® ap ? l ! ed in a 03:50 of the nature under 
2 w 1 S, x D< !f t0 ascerta ln whether the order of 
fil! n S fu , Uy eluted but to ascertain whe- 

nrnoM 6 pr *2“ °*, the CoUrt was in ,act applied. The 

ffl l b 

approached by asking : Was there at any time anS 

o“ tta order of ^° 0 1 f 5 °T^ e , plai “ tifIine « t! ^l'>“ 

rs ^ce^^om 0 d eaUn U \vith 
in his shop ox carrying on the business of 3? 0 Sop 
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does cot matter. AIR 1925 Bom 357, Expl. and Foil. 

Bom L R 984 s A I R 1955 Bom 67 (71) (Pt D) 
(Prs 5, 8). 

- "'\rongful attachment—Damages—Remoteness— 
Malicious process — Fraud — Voluntary p»>ment — 
tongful detention—Damages—Right to—(Equity 
—Conduct of plaintiff). 

Held, on facts that it was difficult to discover in 
the agreement any contract of indemnity which was 
essential to support the plaintiffs’ claim under that 
head, i he attachment in the certificate proceedings 
was unlawful as the decree attached, in view of the 
Court’s decision which was final and binding be¬ 
tween all parties concerned, was, at the relevant 
time, the property not of the certificate debtor but of 
the third party Keshardeo Chamaria; nor could it be 
said, on the facts of the case, that the execution was 
applied for without; reasonable and probable cause. 
In the circumstances the damages which might have 
been occasioned to the plaintiffs or which the plain¬ 
tiffs might have suffered -by reason of the payment 
which they made or chose to make on 28th May 1934, 
were too remote to Gx the Secretary of State with 
any liability therefor. Further on the facts of this 
case, the payment of Rs. 1,60,000 must be treated as 
voluntary payment and no damages could be claimed 
in respect thereof. No question of detention of the 
money by the Secretary of State could at all arise and, 
no damages could be claimed against the Secretary of 
State for any wrongful receipt or detention or deten¬ 
tion of the money. 61 Cal W N 389 : 99 Cri L J 
185 : A I R 1957 Cal 617 (620, 621, 623) (Ft C) 
(Prs 11, 15, 16, 23) (DB). 

-Wrongful attachment — Abuse of process — Suit 

for damages—Basis of claim — Trespass and abuse of 
process. 

In a suit for damages for wrongful attachment of 
immovable property the claim can fall under one of 
two heads, namely (a) trespass and (b) abuse of civil 
process. When the property of a person not a party 
to the suit is wrongly attached the action is really 
one founded on trespass. But there is another aspect 
of the matter; when the act of attachment com¬ 
plained of is done under judicial sanction, though at 
the instance of a party, the remedy is an action for 
abuse of civil process. There are substantial points of 
distinction between an action for abuse of civil pro¬ 
cess and an action for trespass to property. In the 
former, which resembles an action for malicious pro¬ 
secution, the plaintiff has to prove absence ot reason¬ 
able and probable cause. 

But in an action for trespass the plaintiff has only 
to prove the trespass and it is for the defendant to 
prove a good cause or excuse. In an action for 
abuse of process the plaintiff has further to prove 
malice on the part of the defendant; but id an action 
for trespass this is not necessary. 1956 Mad W N 916: 
(1957) 1 M L J 118 : 69 Mad L W 1017 : A I R 1957 
Mad 156 (157, 158) (Prs 2 to 6) (DB). 

——Wrongful attachment — Suit for damages—Onus 
of proof. 

The onus of proving that the attached property 
belongs to a plaintiff who is claiming damages for 
wrongful attachment lies on him. But the amount of 
evidence which a Court would consider sufficient to 
discharge that burden would obviously depend upon 
the circumstances of each case. ILR (1952) Mys 
176: AIR 1952 Mys 90 (92) (Pt A) (Prs 4, 5) (DB). 

-Wronful attachment—Damages-Proof of malice 

not necessary. 

In a case of trespass on chattel, defendant canDOt 
urge that the plaintiff must prove that the former 
was actuated by malice. Even honest but mista¬ 
ken belief of the defendant is not excusable. It is 


for the defendant to take due care and caution in 
making the attachment and if he is instrumental in 
attaching property of a third person, he is answer, 
able in tort for trespass: A I R 1951 Raj 26 and A I R 
1952 Raj 164, Disting ; ILR 17 Cal 436 (PC) and 1962 
Raj L W 342, Rel. on. I L R (1965) 15 Raj 233 : 1965 
Raj L W 56: AIR 1965 Raj 121 (123) (Pt B) (Pr 8). 

—-Wrongful attachment of property — Cause of 
action for suit — Mere procuring ot order of attach- 
raent not enough to sustain suit — Employment of 
coercive process is however sufficient — What is 
coercive process depends on facts and circumstance* 
ot each case, 

Although mere procuring of an order of attach¬ 
ment, albeit malicious, would not be enough to sus¬ 
tain an action for damages for an abuse of process, 
yet once the process has been issued and served on 
the party concerned, the employment of the coercive 
process is sufficient to found an action for damages. 
The answer to the question whether a coercive pro¬ 
cess has been effectually employed or not is bound to 
depend upon the facts and circumstances of a particu¬ 
lar case. SO Mad L J 150; AIR 1917 Mad 145, Disting.: 
A I R 1922 Mad 206, Rel. on.; A I R 1955 Bom 67 
and A I R 1925 Bom 357, Expl. and not Foil. ILR 
(1962) 12 Raj 161 : 1962 Raj L W 595 i A I R 1902 
Raj 169 (172) (Pt B) (Pr 8). 

-Wrongful attachment — Malicious abuse of civil 

process — Suit for damages for wrongful attachment 
before judgment — Burden ot proof is on plaintiff. 
ILR (1962» 12 Raj 19: 1962 Paj L W 86: A I R 1902 
Raj 1C4 (l 66) (Pt A) (Pr 5) (DB). 


-Wrongful attachment — Malicious abuse of civil 

process — Suit tor damages for wrongful attachment 
before judgment —jMalice, proof of, is not enough— 
Absence of reasonable or probable cause should be 
shown. 


Held, on a consideration of evidence that there was 
reasonable and probable cause for ihe application for 
attachment; before judgment; that the plaintiff had not 
led satisfactory evidence to prove that the defendant 
had no justification for taking proceedings under O. 38, 
R. 5, Civil P. C.; and that the application for attach¬ 
ment was made for sufficient reasons and with due 
regard to the requirements of law. ILR (1962) 12 R»J 
19: 1962 Raj L W S6: AIR 1962 Paj 164 (166 to 169) 
(Pt B) (Prs 6. 7, 9, 12) (DB). 


—Wrongful attachment — Attachment of property 
f stranger or wrongful attachment of judgment- 
ebtor’s property — Action for damages — Proof or 
malice Dot necessary — Ordinary damages can be 
llowed on failure to prove special damages: 

A judgment-creditor is responsible in damages to 
ny person who is not a party to the proceedings ana 
/hose property he wrongfully causes to be ‘fttacne 
a execution of his decree without proof ot^malice, 
'he gist of the matter in an action of tort for 
or attachment is the wrongfulness of the attachme 
r that such attachment amounts to a trespass on m 
ights of the plaintiff and where that condition 
atisfied, an action for damages must be held to 
nd the plaintiff need not prove malice. 

The gist of the action in such a case is not tbe 
pecial damage but the unlawful attachment and tne 
ilaintiff cannot be deprived of ordinary damages 
he actionable wrong, even if he fails io prove the 
pecial damage claimed: AIR 192o Nag 3%, AIR 
!ll 177; A I R 1938 All 508 and l L R 17 Cal 430, Rel. 
n. 1962 Raj L W 342. _ 

—Wrongful attacbment-Abuse of P r ®, c< Sj5 

uit for damages - Cause ofact ion-What plain 
oust allege and prove—Civil P. C. (1908), S. • ^ 

Normally in order that the plaintiff ®ay, bave 0 | 
■ause of action In a suit for damages for abuse 


TORTS — 28. Wrongful detention and seizure of goods 


2 49 


legal process, it is essential that he should allege and 
prove that the proceedings taken by him in order 
to show that the process had been got issued without 
reasonable and probable cause had terminated in bis 
favour. The allegation that the warrant o! attach* 
ment had been got issued out of malice and without 
reasonable and probable cause is wide enough and 
would take under its cover and include the further 
ground that it had been got issued with a viow to 
compel a compromise. Accordingly, the latter cannot 
be held to be an additional cause of action and the 
suit is liable to be dismissed as not being maintainable 
if the proceeding relating to attachment has not 
terminated. 1950 Raj L W 74: A I R 1951 Raj 26 (28, 
29) (Prs 4, 6) (DB). 

28. Wrongful detention and seizure of goods. 

See also Note 6(c). 

#—Wrongful detention—‘Action for — Measure of 
damages — Damages in addition to value of goods 
detained. 

It is well settled that in an action for wrongful 
detention the plaintiff is entitled besides the redeli¬ 
very of the chattel or payment of its value in the 
alternative, also to damages for such wrongful deten. 
tion. There is however no definite criterion laid 
down by the decided cases as to what the measure of 
such damages should be. The unlawful keeping back 
of what belongs to another person is of itself a 
ground for real damages and not for nominal damages 
at all. The quantum of damages may be big or small 
but it does not make any difference to the principle. 
The principle of assessing the damages is the same 
and that is that where by the wrongful act of one 
man something belonging to another is either itself 
so injured as not to be capable of being used or is 
taken away so that it cannot be used at all, that of 
itself is a ground for damages. (1900) A C 113, Rel. 
on.; (1835) 7 C and P 193, Disting. Dhian Singh 
aobhan Singh v. Union of India, 36 Mys LJ 256: 
1958 Mad W N (SC) 40 : 1958 S C J 363 i (1958) 1 
ML J (SC) 93 : (1958) 1 An W R (SC) 93 r 1958 
S C A 307 : 1958 S C R 781 : AIR 1958 S C 274 (287 
to 289) (Pt E) (Prs 52, 53, 56, 59). 

-—Wrongful seizure — Negligence — Master and 
Servant — Vicarious liability — Government Servant 
—Goods in possession of pledgee attached and seized 
in execution certificate under S. 40 (2), Income-tax 
Act — Goods damaged while in custody of Govern¬ 
ment — Seizure is illegal — Circle officer in attaching 
was acting under delegated authority - Suit by 
pledger for pledge amount-Suit not based on negli- 
gence m tort but on illegal attachment - Circle 

Mamlatdar, Collector and Union of India, 
held hable See Civil P. C. (1908), 0.21, R. 43. (1965) 
67 Bom L R 823 i AIR 1966 Bom 134. 

1 "W r0n gful detention of goods by railway owned 
by Government — Government held liable to return 
o r»i iTi'Constitution of India, Art. 300). ILR (1947) 
(torn’ Rel 0a ' AIR 1958 Cftl 183 (186) (Pt C) 

Zl^° ng t X dcl8n ft“ - Detinue - Goods taken 
on hire — Measure of damages — Equal to hire. 

an e i e A\ nt ’ s , glven on biro under a contract 

the exnirHf 0 to [ etura the ^phant on 

on S y wl th ° d 1S on the person who took K 
aufin^Ac n * Where the contract is silent as to conse- 

[ WT0 :a 8 !u 1 dete ? tfon it is the hire money 
for the wrn B P f I i h ?t is the just measure of ^damages 

2 G B S g Ul det ,®? o ti0n * AIR 1958 SC 274: (1952) 

2GB 246, Rel. on. 1903 Ker L J 1079. ' 

-Wrongful detention — Seizure of logs of wnnd 

Bn«r b /rS ,rom J* 10 forest by officer — Order of 

Board of Revenue asking officer to return property — 


No action taken to return — Suit against state — 
Held it was a simple case where state would be 
deemed to have held property through its officers for 
benefits of plaintiff—Suit to claim the same being in 
nature of an action in detinue based upon its wrongful 
detention, it was notan action for wrongful conver¬ 
sion. See Constitution of India, Art. 300. AIR 1963 
Madh Pra 174 (DB). 

-Wrongful detention of goods and.refusal to deli¬ 
ver — Liability for — (Sale of Goods Act (1930), S. 2 
(4) ). 

A who was a charcoal dealer owed certain amount 
of money to B. In payment of the debt A wrote a 
delivery order upon his commission agent X, asking 
him to deliver certain number of bags of coal to B. X. 
was asked not to charge any commission. In the deli¬ 
very order, the fact that the coal was to be delivered 
to B in payment of the debt was mentioned. The 
bags of coal were mentioned as B’s property. When 
B took the delivery order to X, X refused to deliver 
the goods on the ground that the goods were pledged 
to him B filed a suit against A and X. It was found 
that the story of X as to pledge was false and the 
document produced in support of the alleged pledge 
was false. Still the Court passed a decree against A 
only for the return of the price, Suit against X was 
dismissed on the ground that there was no contract 
between B and X. In appeal by B. 

Held that the claim against X was not on the 
basis of a contract but was in tort. There was a 
transfer of ownership of goods, even though no cash 
was paid as the price. There had been a completed' 
sale. The document asking X to deliver the goods 
was a document of title to goods within the meaning 
o! S. 2 (4), Sale of Goods Act. Such a document 
represented the goods themselves and failing to 
implement the direction in the delivery order X 
made himself liable in tort in detinue. Held further, 
that X, the tort-feasor was liable to restore the goods 
or it he had converted them the value of the goods 
on the relevant date. (Decree passed jointly against A 

and Nag 180 and AIR 1944 Nag 120- 

AIR 1949 Nag 319 and 1958 SCJ 303 i (1958) l ,\i 

Wg?« <1958) 1 An W R (ic, 93 ; AIR 1958 

A<m 27 ?aEj s 5"L g ; M p C 600 ‘ 1959 M P L I 

AIR 1058 Madh p '“ 415 

T—Wrongful detention of goods — Measure of 

W N a 233 * M A r Ct X lb 7. 2 > S * lfll - 1965 Mad 

184 (DB). 1965 78 M L W 464 * AI « 1966 Mad 

rw ^° gf 4 s ? fzure f of 8<>ods - Public officer - 

y&wft f Cd s . e,zure of P add y by village patel — 
Liability for damages —* Plea that hts oi 

oral orders of Tahsildar - Validity. Mted UD<ler 

l 5 a Wp W ^ Se f Va .° tsmaybesuedand made personally 
liable for tortious or criminal acts committed K 

or 6 Wflnt the f r 0ffi kk l Capacity without showing malice 
or want of probable cause. Thus where a Villa 

EssentiaPsupplfett*(Temporary ‘^Powers) S Act S Q 94 8 f 

M’TwJMiaf ff5*3 lVsSS'I 

I95 8 Viad , e^( d df t V6l% 8 fp , rs 2 3 ;5 t , 7,! 2 ° ? ‘ AIR 

tmc^-uibili?y lor'deration" a “ d deten,!on °» 

to' as made 
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TORTS — 28. Wrongful detention and seizure of goods 


-■supratdar—Seizure and detention of truck held 
could not be deemed to be wrongful and defendants 
were not liable for its detention. 1955 Nag L J 575 : 
1LR (1955) Nag 860 : AIR 1955 Nag 269 (271) (PtG) 
<Pr 19) (DB). 

-Wrongful seizure—(Defence of India Act (1939), 

5. 17 (1)). 

Police officers seizing a number of bags of rice be¬ 
longing to plaintiff with a view to prevent them from 
being exported from Orissa to Bengal in spite of the 
fact that the plaintiff had shown them a valid licence 
— Police acting in a high-handed manner without 
caring whether there was any authority in them to 
make such seizures—They neither acted nor purport¬ 
ed to act under the provisions of any statute — Held, 
that the police officers were not entitled to claim the 
protection of S. 17 (1), Defence of India Act and 
therefore were liable to pay damages to the plaintiff 
for the loss sustained by the illegal seizure. ILR 
(1954) Cut 171 : 1954 Cr L ] 1625 : AIR 1954 Orissa 
225 (231) (Pt H) (Pr 21) (DB). 

-Wrongful seizure of goods — Seizure held not 

wrongful — (Criminal P. C, (1898), Ss. 523 (1) and 
550). 

Police officer suspecting contravention of Cl. 3 (1), 
Food Grains Control Order, 1942, seizing certain bags 
of rice belonging to plaintiff — No valid permit pro¬ 
duced at time of seizure — Plaintiff going three hours 
after seizure to police station where bags were 
removed and showing his licence and demanding 
release of bags — Police officer refusing to release 
bags on ground that they had no authority to release 
'them without the authority of the Magistrate under 
S. 523 (1). Criminal P. C. — Held, that the seizure 
was justified under S. 550, Criminal P. C. and that he 
had acted within his authority in refusing to release 
them and therefore was not liable for damages. ILR 
(1934) Cut 171:1954 Cri L J 1625 : AIR 1954 
Orissa 225 (232) (Pt I) (Pr 23) (DB). 


29. Wrongful confinement or false imprisonment. 

See also Note 14 


-False imprisonment — S. D. O. ordering arrest 

of plaintiff for offence under S. 436, Penal Code — 
Proceedings closed without trial — Suit for damages 
for false imprisonment — Admission that no cogniz¬ 
ance oi any offence was taken as Magistrate — Officer 
held acted in executive capacity — Not entitled to 
.protection under Judicial Officers’ Protection Act 
/1850) See Judicial Officers Protection Act (1850), 
S. 1. 1965 (2) Cri L J 686 : AIR 1965 S C 1651. 

_False imprisonment — Proof—Acquittal of plain* 

•iff in criminal case — Effect of—Value as evidence 
in the civil suit. 


Held, that the mere acquittal of the plaintiff on the 
•ground on which he was acquitted was no proof in 
the civil suit of the fact that the defendant had made 
a false statement which led to the arrest of the plain¬ 
tiff. In the absence of proof in the civil suit that less 

than thousand bricks were used by the plaintiff and 
therefore the statement was false the defendant could 
not be held liable. 1953 Cri L J 1278 : AIR 1958 All 
758 (765) (Pt F) (Pr 33) (DB). 


False imprisonment — Action for damages — 


Burden of proof. 

False imprisonment means the total restraint of a 
person’s liberty without lawful justification. The word 
‘false’ in that phrase signifies the unlawful character 

of the restraint. False imprisonment is a tort and in 

an action for damages for this tort, the plaintiff 
should prove (a) his imprisonment and (b) that it was 
caused by the defendant or his servants acting in the 

course of their employment. On proof of these facts, 

"ais ease is complete and it is then for the defendant 


to prove a lawful justification and not for the plain¬ 
tiff to prove its absence. AIR 1959 Assam 28 (491 
(Pt A) (Pr 62) (DB). ' 

-False imprisonment — Assessment of damages — 

Interference with exercise of discretion of trial 
Court. 


The assessment of damages more or less is a matter 
of judicial discretion to be exercised by the Court on 
a review of all the relevant circumstances bearing on 
the point; the status of the plaintiff, the damage or 
discomfort or inconvenience caused and the con¬ 
tumacious or malicious conduct of the defendant. If 
therefore the Court in assessing the amount of 
damages had lost sight of any of the relevant con- 
siderations, the Court in appeal would be perfectly 
justified in interfering with the exercise of that dis¬ 
cretion. AIR 1959 Assam 28 (39, 54) (Pt F) (Prs 27, 
75) (DB). 


-False imprisonment—Power of Police to re-arrest 

after discharge of bond — Re-arrest by Police — 
Liability for false imprisonment — If arrest by Sub- 
Inspector is under orders of Superintendent they are 
jointly liable. See Criminal P. C. (1898), S. 502. 1955 
Cri L J 410 : AIR 1955 Punj 51 (DB). 


-False imprisonment — Damages — Causation — 

Arrest by police — Causation is broken by interven¬ 
tion of act of judicial officer. 

The chain of causation for damages for false impri- 
sonrmnt by police is broken when the act of a 
judicial officer intervenes. Damages for detention 
subsequent thereon cannot be recovered in an action 
for false imprisonment, although they often may be 
recovered in an action for malicious prosecution. 

The liability of the defendants therefore must only 
be confined to the illegal arrest of the plaintiff which 
would extend from the time of his arrest to the time 
that he was placed before the Judicial Officer. Any 
expenses which the plaintiff bad to undergo for the 
purpose of applying to the Judicial Officer (Magis¬ 
trate) for his release are the direct consequence of 

the act of the defendants and they are liable to the 

plaintiff for that. 56 Punj L R 331:1955 Cri L J 
410: AIR 1955 Punj 51 (53, 54) (Pt C) (Prs 15,17, 
18) (DB). 

-Wrongful confinement — What is — Damages 

— Suit for — Burden of proof — What plaintiff has 


prove. 

In order to amount to ‘wrongful confinement’or 
ilse imprisonment’ what is essential is that there 
ust be total restraint for howsoever short a time on 
e liberty of person without lawful justification, ana 
tual imprisonment in a jail is not necessary. 

In a suit for damages for wrongful confinement, 
ss of reputation and for physical and 
a as well, it is for the plaintiff to prove that he was 
rongfully detained or falsely imprisoned and thai 
ch detention or imprisonment was caused by tne 
•fendant. Once these facts have been P r ®ved. the 

tse of the plaintiff is prima facie complete, and then 

is for the defendant to prove that there was lawtui 
stification for such detention. 

If A gets a police officer to arrest B or put mm 
ider wrongful confinement and the po’ ll 1 0® 

;rM: o L n R TwTb a! 

w 771 AIR 1962 Raj 127 (130, 131) (ft 
*rs 14 to 16)- 

—False imprisonment - Action for - Interferen 

Infraction for false imprisonment, the amowttoj 


TOTAL INCOME 
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1960 Rai L W 225 : ILR (i960) 10 Raj 784 : 
ffl961 Baj 64 (72) (Ft G) (Pr 30) (DB). 

TOTAL INCOME 

See (1) Income Tax Act (1922), Ss. 2 (15) and 4. 

(2) For statutory cross-references, see under 
“Income tax”. 

TOUT 

See (1) Bengal Touts Act (5 of 1942). 

(2) Legal Practitioners Act (1879), Ss. 3, 22, 20. 

Defined. 

See Legal Practitioners Act (1879), S. 3. 

List of. 

See Legal Practitioners Act (1879), S. 36. 

TOWN IMPROVEMENT 
See State Acts under "Municipalities”. 

TRADE 

Enemy, with. 

See Contract Act (1872), S. 23. 

TRADE AND COMMERCE 

See Constitution of India, Sch. 7, List 2, Entry 20- 
Sch. 7, List 3, Entry 33 

Restriction on legislative powers of Union and States. 
See Constitution of India, Art. 303. 

TRADE AND COMMERCE WITH 
FOREIGN COUNTRIES 

See Constitution of India, Sch. 7, List 3, Entry 41* 

TRADE AND MERCHANDISE MARKS 
ACT (43 of 1958) 

See also Trade Marks Act (5 of 1940) 

SECTION 2 

—-Ss. 2 (1) (h), 3 and 5— Combined effect —Trade 
roark registered at Madras — Rectification proceed- 
m £ s Jurisdiction of Andhra Pradesh High Court. 

^ de r Trade and Merchandise Marks Act, 1958* 
rectihcation proceedings can be taken only in the 
"‘Kh Court having Jurisdiction, that is to say, if a 

aHG . te 2’ s * ere 5 his trade mark in Bombay, then 
recnncation proceedings will take place only in the 

Vc tk 6 at Bom W or in the High Court at Bombay, 
as the case may be. 

. the instant case, the trade mark was got regis- 
0 red in the Office of the Trade Marks Registry at 
Madras. Therefore the Andhra Pradesh High Court 
"„ HB no Jurisdiction to entertain the petition for 

128 • ATR°?ooo a ? Ca ^ on> etc - tl 965 > 2 An W R 
LW : AIR 1906 Andh Pra 102 (103,104) (Pr 5). 

<*)—‘Trade marks’-Right of property 

in L a ^ quire j d marely by usin 8 il upon or 

user go , ods ‘^respective of length such 

and „?A he 6 ? ant of trade “ Priority in adoption 
(1904)56 J^^rk is superior to prioritv in registration. 

iS)%\vuZ 1AIR1965 B ™ 35 <«• 

mark* toff™ ‘!^ ece P^vely similar” - Test - Trade 

re2steled?n?? a M r f 5 f ? r aad mark already 

similar-- vdsUa ^y and phonetically not 
MerchanAiVf^ Str i atl0 » n 0311 ba 8 rante <b See Trade and 

Mwchandise Mwks Act (1958), S. 11, (1965) 67 Bom 

Regfetr^Ion tf ’ fLV nd 6 ," Action und er S. 79- 
off action In°L* rad f mark not neces sary — Passing 
proof Jndii/LS^c°* “^registered mark — Nature of 

Act (1958)?$ d 79 S0 l9fl«5 a m and T M0 rchadise Marks 
Mid 214/ 1965 M C “LJ 5581 AIR 1965 


SECTION 3 


— Parties doing 
territorial limits 

— Held Punjab 
Court had Juris- 

See :Trade aod 
AIR 1965 All 


it ' 


-S. 3 — Application under S. 50 

business at Kanpur — Place within 
of Trade Marks Registry, New Delhi 
High Court and not Allahabad High 
diction to dispose of the application. 

Merchandise Marks Act (1958), S. 50 
256. 

-S. 3—Trade mark registered at Madras— Andhra 

Pradesh High Court has no Jurisdiction to entertain 
petition for rectification, cancellation etc. See Trade 
and Merchandise Marks Act (1958), S. 2 (1) (h), 
(1965) 2 Andh W R 128 : AIR 1966 Andh Pra 102. 

-S. 3 (5) — Suit for infringement of trade mark — 

Stay of — Discretion of Court to grant reliefs under 
S 3 (5) — Is«ue of temporary injunction is not an 
invariable rule—Civil P. C (1908). O. 39. R. 1. (1962) 
2 Andh W R 203s ILR (1962) Andh Pra 999. 

SECTION 4 

-S. 4 (2)—Registrar’s power of rectification does 

Dot go bevond contention raised by applicant. See 
Trade and Merchandise Marks Act (1958), S. 56 (2). 
AIR 1963 Bom 246. 

SECTION 5 

-S. 5—Trade Mark registered at Madras — Rectifi¬ 
cation proceedings — Andhra Pradesh High Court 
has no jurisdiction. See Trade and Merchandise 
Marks Act (1958). S 2(l)(h). (1965) 2 Andh WR 
128 : AIR 1966 Andh Pra 102. 

SECTION 6 

-- Ss. 6, 79, 2 (1) (v)—Action under S. 79 — Regis¬ 
tration. of trade mark not necessary — Passing off 
action in case of unregistered mark— Nature of proof 
indicated. See Trade and Merchandise Marks Act 

214^)’ S ' 79 ‘ 1965 (1> Cn L J 558 : AIR 1965 Mad 

SECTION 8 

f s * 8 w**’ ^ a ? d — Trade Mark — Infringe¬ 
ment Mark consisting of visual designs aod words 
or expressions - If infringed by use of expressions 
not identical and phonetically similar and dissimilar 
—Test — ' Ambal” if infringed by "Andal” in rela¬ 
tion to snuff — Visual test and sound test — Value 
and weight of — Principles to be applied — Honest 
concurrent riser - Proof - Nature of evidence to be 
adduced — Trade and Merchandise Marks Pules, 
5: 54 " Scope and effect of _ Duty of applicant - 
Findings o i Registrar of Trade Marks - If con¬ 
clusive and binding on Court in appeal. 

.controversy arising from an action for 

reffSSS£n nt nf n i h f !i 0nn °i f - an appeaI against the 

nr« ilscffnrr f* a trad ? mark ,s essentially between a 
wMrh Koc 8 trade i ™j ark c ?. nsistin K of an expression 
with rilA an^ CqU f ire i s,gmficance by close association 
!t h p ? 0s of tbe proprietor of the mark and 

Is alt fhS«„T h l2lk n * C k 0rporates another expression 
5 *815 u f K bot ^ th ? two expressions not being 
S ®#!*% h y t . Phonetically both similar and dis- 
similar, it being found as a fact that there is no 
deceptive resemblance between the two labels and 
that from the point of view of the visual test thn 

, Sf h * t0 be registered does not offUd any 

trad6mark registration by any affinity of 

“" B t" %Z 0t J be t0Mi,y of ambiance, ihe pVy 
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TRADE tz MERCHANDISE MARKS ACT (195S). S. S 


sion or deception, with reference to the customers in 
the absence of adequate evidence being adduced by 
the party seeking registration in substantiation of 
such a defence. 

The test of phonetic similcritv is one which has to 
” 6 , a ^P ie ^ on Ri° a d principles. A trade mark is 
undoubtedly a visual device; but it is well-established 
that the ascertainment of an essential feature is not 
to be by colour test alone. Since words can form 
part, or indeed the whole, of a mar k it is impossible 
to exclude consideration of the sound or significance 
of those words. Evidence of honest concurrent user 
must be clear cogent and specific. Where affidavits 
are filed under R. 54 of the Trade and Merchandise 
Marks Rules, they must be filed under such circum¬ 
stances as will fix the other side with a fair notice of 
this evidence. Otherwise they would not be evidence 
and cannot be considered by the Court on the point 
of honest concurrent user. 

The decision of the Registrar under S. 8 of the 
Trade and Merchandise Marks Act should no doubt 
be given due respect but the Registrar does not 
occupy a better position than the Subordinate Civil 
Courts, and there is no presumption that the conclu¬ 
sions of the Registrar are necessarily right. The duty 
is that of the Court and the Court alone and the 
Court caoDot shirk that duty by treating the conclu¬ 
sions of the Registrar as sacrosanct. (1964) 2 M L J 
206. 

SECTION 9 

® — S 9—Trade mark—Registration of — Requisites 
for — 'Words having no direct reference’ — Words 
‘Pharmaceutical Laboratories’ have direct reference 
to character of goods — But length of user of such 
words is material factor for trade ’mirk being re¬ 
gistered under proviso to sub-s. (3). See Trade Marks 
Act, 1940, S. 6 (1) (d). AIR 1965 S C 980. 

©-S. 9 — Construction of Proviso — Proviso to 

S. 0 (3), Trade Marks Act (1940) is not otiose. See 
Trade Marks Act, 1940, S. 0(3), Proviso. AIR 1965 
S C 980. 

-Ss. 9 (d) and 56 (4) — Manufacture of fountain 

pens by petitioners—Petitioners applying for registra¬ 
tion of word ‘Sulekha’ as trade mark — Meaning of 
word ‘Sulekha’—It is not descriptive of goods manu¬ 
factured. See Trade Marks Act (1940), S. 0 (d). AIR 
1962 Bom 82. 

-Ss. 9 (d) and 56 (4)— Word ‘Sulekha’ registered 

as trade mark of fountain pens by Registrar -Succes¬ 
sor Registrar cancelling registration — Successor 
cannot reopen question of fact—Use of dictionaries in 
fixing meaning of word suggested as trade mark— 
Such use is not warranted. See Trade Marks Act 
(1940), S. 40 (4). AIR 1962 Bom 82. 

-S. 9 (1) (d) and (2)—Registration of word ‘Sagar’ 

in Part A ot register—‘Sagar’ in ordinary signification 
means sea or ocean—Word is not common name or 
surname or proper name—Not prohibited for registra- 
tion — Sagar’ might be part of name — Part of name 
is not prohibited by S. 9. 69 Cal W N 947 1 AIR 1965 
Cal 417 (420) (Pt A) (Pr 12). 

-S. 9 (3) and (5) (b) — Distinctiveness of mark— 

Long user — Question if user is long enough is ques¬ 
tion of appreciation of evidence by Registrar — Con* 
elusion correct in facts and circumstances of case— 
High Court would not interfere. See Trade and Nler- 
chandise Marks Act (1958), S. 109. AIR l96oCal 
417. 

-S. 9-Commcn user of mark in trade — Evidence 

and proof — Affidavits of traders filed to prove such 
common user—Goods not proved to be reputed under 
mark in question — Held affidavits not reliable and 
mark distinctive of goods of trader seeking registra¬ 
tion. ILR (1965) 1 Mad 426 (DB). 


-S. 9 (1) (e) — Distinctive mark — Geographical 

name, whether can be registered. 

A geognphical name adopted as a distinctive mark 
and without its conveying any idea of a geographical 
origin or association would come within clause (e)of 
S. 9 (1) and may be registrable if the Registrar is 
satisued of its distinctiveness. For example, a food 
article named “Everest dish” or a hair cream called 
‘Himalayan snow’ is certainly distinctive and there 
can be no valid objection to its registrability. A. S. 
Xos. 560 and 501 of 1950, Rel. on. (1964) 2 Mad L I 
148: ILR (1964) 2.Mad 963. 

;-$ s - ^ (1) (c) and 9 (4)— Claim that trade mark is 

invented word or it has become distinctive of goods— 
Both grounds are mutually exclusive—Registration is 
allowed if any ground is proved, 67 Pun L R 329 i 
AIR 1905 Punj 17 (18) (Pt A) (Pr 4). 

-S. 9 (1) (cl and (d)—Invented word — Word 

‘Entozine’ containing cover reference to character of 
goods — Word cannot he refused registration. Solio 
case, Eastman Photographic Materials Co., Ltd.’s 
Application. (1898) 15 R P C 470, Rel. on. 67 Pun 
L R 329 : AIR 1965 Punj 17 (19, 20) (Pt C) (Prs 10, 
13) (DB). 

—Ss. 9 (3), 32 (c)— Expression “distinctive of the 
oods”—Meaning—Allegation that certain mark is not 
istictive of certain goods — Proof— Cancellation of 
registration under S. 32—Essentials—Registration for 
more than seven years—Absence of evidence to show 
its usage in trade prior to registration — Fact that it 
could be challenged under S. 31 before expiry of seven 
years, not sufficient to justify cancellation under 
S. 32. See Trade and Merchandise Marks Act (1958), 
S. 32 (c). AIR 1964 Punj 77. 

-Ss. 9, 11 and 32 — Mark unregistrable under 

S. 9 due to its not being “distinctive” not disentitled 
to protection. See Trade and Merchandise Marks Act 
(43 of 1958), S. 32. AIR 1964 Punj 77. 

SECTION 11 

-S. 11 (a)— Prohibition against registration of trade 

marks — Use likely to cause deception or confusion 
in public mind. 

For the purpose of S. 11 (a), it is necessary that the 
mark should have attained such reputation among the 
members of the public as would lead them to asso¬ 
ciate the mark only with the products of the peti¬ 
tioner corporation and of no one else. 

Held, on facts that in spite of the fact that the 
sales by the respondent company of its products 
under the mark ‘Monarch’ were not very much larger 
than the imports and sales in this country of the 
products of the petitioner corporation, it could not be 
held that by allowing the mark ‘Monarch’ to be 
registered as applied for by the respondent company, 
there would be any likelihood of deception or confu. 
sion in the minds of the public. Accordingly, the 
petitioner corporation could not resist the registration 
of the mark ‘Monarch’ on the applications of the 
respondent company under Cl. (a) of S. 11 of the Act. 
66 Bom L R 612 : AIR 1965 Bom 35 (48, 49) (Pt C> 
(Pr 29). 

-Ss. 11. 12.2(d) and l8-"Deceptively similar”— 

Test — Trade mark, to be registered for injection, 
and mark already registered for tablets, visually and 
phonetically not similar—Registration can be granted. 
(1965) 67 Bom LR 729. 

-Ss. 11 (a), 12 (1), (2), 18, 109- Mark alleged as 

likely to deceive or cause confusion by phonetic and 
visual similarity - Tests to be applied to decide on 
confusion or deception—Registrar deciding sagar is 
not deceptively similar to ‘singer’ — Registrar s deci¬ 
sion is exercise of discretion and not mere finding oi 
fact — Discretion exercised in judicious and proper 
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manner—High Court would not interfere. AIR 1903 
S C 449, 1927 A C 406 and (1890), 15 A C 252, Rel. 
on. 69 Cal W N 947 « AIR 1965 Cal 417 (421, 422, 
423) (Pt D) (Prs 17, 18, 21, 22). 

-Ss. II (a), 12 (1) — Machines alleged identical or 

deceptively similar—Admissibility of photographs of 
machines in evidence—Examination of photographs 
to And ii there:is:cause for confusion or deception 
is incorrect in law —(1951) 68 RPC 103, Rel. on. 
€9 Cal W N 947: AIR 1955 Cal 417 (423, 424) (Pt F) 
(Pr 26). 

—Ss. 11 (a), : 12 (1) — Machines alleged identical or 
deceptively similar — Alleger not allowing inspec¬ 
tion of machines—Adverse inference can be correctly 
drawn _ Evidence Act (1872), S. 114, Ulus, (g), 
€9 Cal W N 947: AIR 1965 Cal 417 (423, 424) 
(Pt G) (Pr 26). 

-Ss. 11 and 12—Finding that there is no evidence 

that deception will result—No discretion to refuse 
registration. (1964), 1 Mad L J 355 : 77 Mad L \V 
318: 1964 Mad W N 239 : AIR 1965 Mad 42 (45) 
(Pt C) (Pr 9). 

Ss. 11 (a), 12 (1)—Mark likely to deceive or 
■cause confusion-Trade mark usually dissimilar but 
phonetically similar to already registered trade mark 
-Registration held could not be permitted. (1964) 1 
J 151: AIR 1964 iN,ad 204 (204, 205) (Pr 1) 

(DB). 

“ H» 12, 17, 21, 23, 33—Identical marks— 
Registration-Duty of Registering authority pointed 

j a r containiD g features common to trade— 
Method of comparison pointed out-Distinctiveness of 
mark-tests indicated - Registration opposed by 

owner of prior registered mark-Both marks in use 

L°l, C ?™ dera E Ie instance of confusion— 

Registration allowed. ILR (1964) 1 Mad 786. 

(?) - Confusion on ground of phonetic 

y i7 W rt Entozine and Eotrozyme are not 
phonet'caHy similar—Both drugs obtainable only on 

^tablkL5 reSC V. Pt10 ? ” Ph0Dt, 'C similarity even if 
established will not cause confusion. 67 Pun L R 

429 : AIR 1965 Punj 17 (20) (Pt D) (Pr 14) (DB) 
~Ss. 11, 32 and 9- Mark unregistra'ble under S. 9 
Protection 8 T^ 8 “ dl J li ?? Uv f not disentitled to 

nSr32 S liR r 1 1l 4 ^ u d n f^ h ‘" dise Wirks Act 

SECTION 12 

*f ^h.mJi ( ?!r' Ho * nest J concurrent US0 ’ - Question 
volume is relevant and is question of fact — Com 

vaE USe ° f “c ark is ,0 be considered and not Us 

AIR19fl3 m s°C ISM 6 r3de Marks Aot (1940 >' S - 
muT"hl 12 i 3) “'P t j her s P ecia * circumstances’—These 

ate*.?! Z;s'A 

Ths H?i 3) J D ' SCr f i0 “ UDder ' wh6n can be 

wh« tro“°S,or D e 12(31 2“ °“ ly be ”^ised 

and unaware n??h! plrt es unknown to each other 

«en«y adopt" and rL”?^ “ Sed by e f ch ° ther in ™- 

their respective no^d. of mark in respect ol 

*u««At. , ss,sias 

®ssisSc~ s-s 


drawn — Evidence Act (1872), S. 114, II I us. (g). See 
Trade and Merchandise Marks Act (1958), S. 11(a). 
AIR 1965 Cal 417. 

-Ss. 12 (1) and 11 (a)—Machines alleged identical 

or deceptively similar—Admissibility of photographs 
of machines in evidence—Examination of photo¬ 
graphs to find if there is cause for confusion or 
deception is incorrect in law. See Trade and Mer¬ 
chandise Marks Act (1958), S. 11(a). AIR 1965 
Cal 417. 

■—~Ss. 12 (2) and 11 (a) — Mark alleged as likely to 
deceive or cause confusion by phonetic and visual 
similarity—Tests to be applied — Registrar’s decision 
is exercise of discretion and not mere finding of fact— 
Discretion exercised in judicious and proper manner 
— High Court would not interfere. -See Trade and 
Merchandise Marks Act (1958), S. 11(a), AIR 1955 
Cal 417. 

-Ss. 12 and 11—Finding that there is no evidence 

that deception will result — No discretion to refuse 
registration. See Trade and Merchandise Marks Act 
(1958), S. 11. AIR 1965 Mad 42. 

-Ss. 12 (1) and 11 (a) —Mark likely to deceive or 

cause confusion — Trade mark usually dissimilar but 
phonetically similar to already registered trade mark 
—Registration held could not be permitted. See 
Trade and Merchandise Marks Act (1958), S. 11(a). 
AIR 1964 Mad 204 (DB). V 

-Ss. 12 and 9 (1)—Registration of label with geo¬ 
graphical name—Subsequent registration of label of 
another with same name — Application for rectifica¬ 
tion by owner of prior registered label — Registrar 
eiercised his discretion by refusing to rectify register 
-Court in appeal ought to give considerable weight 
to it and should ordinarily be loath to interfere with 
that discretion. See Trade and Merchandise Marks Aot 

ss a :.y am “ *“ l 1 » 

° f ^“ s * e ^ g a ^hdr?i Edited 

out — Method of comparison pointed out — Distinc¬ 
tiveness of mark — Tests — Registration opposed by 
ownerof prior registered mark - Both marks in use 
for considerable time — No instance of confusion — 
Registration allowed. I L R (1964) 1 Mad 786. 

SECTION 17 

Rpcn^'ot A and 03—Identical marks — 

onf- r MlSKn7 °f Uty ° Re 8 isterin « authority pointed 
out Method of comparison pointed out — Distinc 

tiveness of mark - Tests - Registration opposed hC 

owner of: prior registered mark — Both marks in use 

for considerable time — No instance of confusion — 

Registration allowed. I L R (1964) 1 Mad 786 

SECTION 18 

—-—S. 18 (1)—-Food Products Order, 1955 q r/m 

ffsssss! 

puss 

with declton of^^frar^Find^c h to rl inleifere 
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question of appreciation of evidence by Registrar— 
Conclusion correct in facts and circumstances of 
case — High Court would not interfere. See Trade 
and Merchandise Marks Act (1958), S. 109. AIR 1965 
Cal 417. 

-Ss. 18, 11(a), 12 (2). 109-Mark alleged as likely 

to deceive or cause confusion by phonetic and visual 
similarity — Tests to be applied to decide on confu. 
sion or deception — Registrar deciding ‘sagar’ is not 
deceptively similar to ‘singer’—Registrar’s decision is 
exercise of discretion and not mere finding of fact— 
Discretion exercised in judicious and proper manner 
— High Court would not interfere. See Trade and 
Merchandise Marks Act (1958), S. 11(a). AIR 1965 
Cal 417. 

-Ss. 18 (4), 109—Discretion of Registrar — Regis- 

trar finding that certain mark has become distinctive 
of goods — Finding faultless and based on ample 
material on record — High Court would not interfere 
with finding. 67 Pun L R 329 : A I R 1965 Punj 17 
(18) (Pt B) (Pr 6) (DB). 

SECTION 21 

-Ss. 21, 11, 12, 17, 23 and 33—Identical marks — 

Registration — Duty of Registering authority pointed 
out — Method of comparison pointed out — Distinc¬ 
tiveness of mark —Tests — Registration opposed by 
owner of prior registered mark — Both marks in use 
for considerable time — No instance of confusion — 
Registration allowed. I L R (1964) 1 Mad 786. 

SECTION 22 

-S. 22 (a) — Amendment of application for regis¬ 
tration allowed after long delay — No prejudice to 
objector proved — Amendment is not wrong exercise 
of powers conferred on Registrar. 69 Cal W N 947 i 
AIR 1965 Cal 417 (423) (Pt H) (Pr 25). 

SECTION 23 

-Ss. 23, 11,12,17, 21, 33—Identical marks—Regis¬ 
tration—Duty of Registering authority pointed out— 
Method of comparison pointed out — Distinctiveness 
of mark—Tests — Registration opposed by owner of 
prior registered mark — Both marks in use for con¬ 
siderable time—No instance of confusion — Registra¬ 
tion allowed. ILR (1964) 1 Mad 786. 


SECTION 27 

_Ss. 27, 28 and 30—Infringement of trade-mark— 

Temporary injunction — Test to be applied for grant 
of injunction —Nature of right in trade-mark—Parti¬ 
culars creating confusion amongst consumers — Evi¬ 
dence and proot— Circumstances held not in favour 
of grant of injunction. See Civil P. C. (1908), O. 39, 
R. 1 . AIR 1962 Madh Pra 297. 

_S. 27 (2) — Passing off action— Infringement of 

trade mark — Assessment of degree of resemblance 
between two trade marks — Prominent features of 
trade mark alone to be taken into account. See Torts. 
AIR 1962 Mad 127. 

_ _s. 27 (2) — Passing off action — Trade mark not 

registered—Expression ‘registered’ wrongfully used in 
trade mark—Suit for injunction for infringing trade 
mark-Maintainability of— Suit can be maintained if 
user is due to honest mistake. See Torts. AIR 1962 

Mad 127. SECTION 28 

s -S. 28 — Action for passing off and action for 

infringement of trade mark — Difference between 
pointed out. See Trade Marks Act 1940, S. 21. AIR 
1965 S C 980. 

_S. 28 —Infringement of trade-mark;— Temporary 

injunction — Test to be applied for grant of injunc¬ 
tion _ Nature of right in trade-mark — Particulars 


creating'confusion amongst consumers — Evidence 
and proof—Circumstances held not in favour of grant 
of injunction. See Civil P. C. (1908),.O. 39, R. 1. AIR 
1962 Madh Pra 297. 

-S. 28 — Registration of label as trade mark does 

not give owner to exclusive use of any ^particular 
word therein. 

Where a distinctive lable is registered as a whole 
such registration cannot possibly give any exclusive 
statutory right to the proprietor of the trade mark to 
the use of any particular word or name contained 
therein apart from the mark as a whole. 8R. P.C. 181, 
AIR 1955 S C 558. Rel. on. (1964) 2 Mad L J 148 r 
I L R (1964) 2 Mad 963. 

-S. 28—Registration of trade mark with Chamber 

of Commerce—Effect. 

The entering up of a trade mark in the registers of 
bodies like Chambers of Commerce can only indicate 
that the particular mark has been in existence on the 
date of its registration; that would not, however, be 
sufficient to prove its user on the date of such regis¬ 
tration. Nor can it prove its reputation in the market 
as reoresenting the goods of the person registering it. 
(1956) 2.-M L J 223 ; LXIII R. P. C. 187 (P. C.)- 
Rel.on. ILR (1964) 1 Med 786. 


SECTION 29 

9 -S. 29—Action for infringement of trade mark — 

Burden of proof would be on plaintiff to establish 
that trade mark used by defendant in course of trade 
in the goods in respect of which his mark is registered 
is deceptively similar — Identification of essential 
features of trade marks. See Trade Marks Act, 1940, 
S. 21. AIR 1965 SC 980. 

-S. 29—Infringement of trade-mark — Temporary 

injunction—Test to be applied for grant of injunction 
—Nature of right in trade-mirk—Particulars creating 
confusion amongst consumers—Evidence and proof 
— Circumstances held not in favour of grant of 
injunction. See Civil P. C. (1908), O. 39, R. 1. AIR 
1962 Madh Pra 297. 

-S. 29—Infringement—What constitutes indicated 

—Trade Marks Act (1940), S. 21. See Trade Mark. 
AIR 1963 Mad 460 (DB). 

•Ss. 29 and 133 — Rules under R. 13 andSch. IV 


-U M UWU • VV - ----- . 

51ass 30 — Trade mark registered in respect of parti, 
mlar goods falling under Class 30 of Sch. IV—Pro- 
nietor’s right to use in respect of other goods falling 
inder the same class. See Trade Marks Act (1940), 
>. 21. AIR 1963 Mad 460 (DB). 

-S. 29—‘Confectionary’ and ‘Biscuits' — Meaning 

ndicated-Trade Marks Act (1940), S. 21. See Words 
ind Phrases—‘Confectionary’. AIR 1963 Mad 400 
DB). 

-S. 29—Infringement action—Colourable imitation 

>f essential features of trade mark—Trade mark must 
ae examined as a whole to decide whether a man o 
■easonable apprehension and eye-sight w ° uld , d 
ieceived - Held trade mark with picture of Maha- 
■aja was not likely to be mistaken If^ade mar 
Picture of Maharani. ILH (1965) 1 Mad 607 A I B 
1965 Mad 250 (251 to 253) (Prs 6, 8, 12) (DB). 

SECTION 30 

_S 30—Infringement of trade-mark—Temporary 

injunction —Test to be applied for grant o in,un - 
tion “ Nature of right in ;trade-mark- ParticuJars 
creating confusion .amongst consumer { 

ind proof -^Circumstances heldnot-ntavour or 
grant of injunction.:See Civil P. C. (1908), O. 39, U. 1. 
AIR 1962 Madh Pra 297. 

SECTION 32 

c« 32 (c> and 9 (3) — Expression “distinctive of 
he goods” —Meaning -Allegation that certain mark 
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fa not distinctive of certain goods—Proof— Cancella¬ 
tion of registration under S. 32—Essentials—Registra- 
tion for more than seven years—Absence of evidence 
to show its usage in trade prior to registration— Fact 
that it could be challejzed under S. 3i before expiry 
of seven years not sufficient to Justify cancellation 
under S. 32. ILR (1963) 2 Punj 62 : AIR 1964 Punj 
77 (79, 80) (Pt A) (Prs-8,10,11). 

— Ss, 32, 9 and 11— Mark unregistrable under S. 9 
due to its not being ‘distinctive’ not disentitled to 
protection. 

A mark which is unregistrable under S. 9 (1) (e) on 
account of not beiDg distinctive is not necessarily 
disentitled to protection in a Court under Cl. (e) of 
S. 11. The validity of the registration of such a trade 
mark cannot therefore be challenged under S. 32 (b). 
(1918) 35 R P C 185, Rel. on. ILR (1963) 2 Punj 62 : 
AIR 1964 Punj 77 (79, 80) (Pt B) (Pr 9). 

SECTION 33 • 

-Ss. 33 and 111(1) and (5)—Suit for infringement 

of trade-mark stayed under S. Ill (1)—Court not 
bound to pass order of injunction — Balance of con¬ 
venience — Conditions under which injunction may 
be refused indicated — Civil P. C. (1908), O. 39 R. 1. 
(1962) 1 Andh W R 398 : A I R 1962 Andh Pra 510 
(512 to 514) (Prs 7, 10,11). 

—;Ss. 33, 11, 12, 17, 21, 23 — Identical marks — 
Registration — Duty of Registering authority pointed 
out — Method of comparison pointed out— Distinc¬ 
tiveness of mark — Tests — Registration opposed by 
owner of prior registered mark — Both marks in use 
for considerable time — No instance of confusion— 
Registration allowed. ILR (1964) 1 Mad 786. 


SECTION 51 

: S. 5L—Trade mark—Infringement of—Passing off 
action—Absence of registered trade mark does not 
r . ,* “^taioability of suit for damages. 1901 Ker 
17 , 7 »> (1981) I Ker L R 299: ILR (1981) 2 Ker 

(Pt DMp/u, (db! 1048 ' AIR 1962 Ker 156(16J) 

SECTION 56 

•—-Ss. 56, 109, 3—Application under S. 50—Parties 
doing business at Kanpur - Place within territorial 
limits of Trade-Marks Registry, New Delhi - Held, 
Punjab High Court and not Allahabad High Court 

lQfto o!!. 0l k to<1,spose of the application—AIR 
/ 1 l 62 ^ M fi d ft 21 , 4 ;v Disting ' AIR 1965 AH 256 (257, 258) 

\I7S 7, 8, 9, 14), 

—S. 56 - Person “aggrieved” — Person making 

fnr P for , r , ectl . fication 1 would have the locus 

a PP ica«on under S. 56, although at 
hearing of application he may not bo found to be 

to con l u J ct in allowing trade mark 

to be Registered withdrawing opposition. 64 Bom 

(Pr8) 101 AIR 1968 B ° m 246 ( 249 » 25 °) (Pt A) 

“djW and 4 (2) - Registrar’s power 
TfltJS C K ficat °S does ._ not gc beyound contention 
(Pr 14) by app cant * AlK 1963 Horn 246 (253) (Pt B) 

—S. 50 (4) — Word “Sulekha” registered as trade 

Kishar°ca f nr«1l? in PeD ? Registrar “ Successor Re- 
S™ registration - Successor cannot 

meaninffSf 54101 ^ 0 ^ * act “Use of dictionaries in fixing 
i? 0 T?nt « g ° f w »°j d i u 8g« te d as trade mark-Such use 

A!B 1962Bom e 82?“ Trad ° Marks Ac ‘<1840), S.46(4). 


found on match boxes—Claim for rectification cannot 
be sustained — Fraudulent intent to be specifically 
pleaded. (1964) 1 Mad L J 355 : 77 Mad L W 318 : 
1964 Mad W N 239 i AIR 1965 Mad 42 (43, 44) 
(Pt A) (Prs 4. 5). 

-Ss. 56, 112 (2) — High Court ordinarily loath to- 

Interfere with Registrar’s discretion. See Trade and 
Merchandise Marks Act (1948), S. 112 (2). AIR 1965^ 
Mad 42. 

-Ss. 56. 107 and 108 — Objection to registration 

of trade mark dismissed—Rectification petition mad6 
to expunge such mark from registry — Appeal also- 
filed against Registrar’s order directing registration — 
Held, such order could not operate as res judicata 
in a rectification petition made by objector under 
Ss. 50, 107 and 108 - (Civil P. C. (1908), S. 11). ILR 
(1965) 1 Mad 426 (DB). 

-S. 56 — Registration of label with geographical 

name — Subsequent registration of label of another 
with same name — Application for rectification by 
owner of prior registered label—Registrar exercised 
his discretion by refusing to rectify register — Court 
in appeal ought to give considerable weight to it find' 
should ordinarily be loa^h to interfere with that 
discretion. See Trade and Merchandise Marks Act 
(53 of 1958). S. 9(1). (1964)2 Mad L ) 148: ILR 
(1964) 2 Mad 963. 

SECTION 77 


-S. 77—Use of another's trade mark with express 
or implied consent—No infringement. 1964 All Cr R 
143 : 1964 All W R (HC) 208 :1964 All L J 653. 

-Ss. 77, 78 — Controversy involved relating to- 

complicated questions of abandonment of user and 
consent of holder of trade mark — Not fit to be 
decided by Criminal Court—Tort—Trade mark. 1964 

653 Cf R U3 ‘ 1964 AH W R (HC) 208 * 1964 All L* 

SECTION 78 

—S. 78 - Controversy involved relating to compli¬ 
cated questions of abandonment of user and consent 

of holder of trade mark - Not fit to be decided by 

Se A J/ ad< ; and Merchandise Marks 
Act (1958), S. 77. 1964 All Cr R 143 : 1964 All \v R 
(HC) 208 , 1964 All L J 653. 1 W K 


Ss. 79, 2 (v), 6 — Action under S. 79 — Registra¬ 
tion of trade mark not necessary — Passing of action 

! n , cas ®°f Registered mark - Nature 8 of p oof 

sw^riS , N a ss wss® 

{K® 1 707 :Mi d kYS?i (%) 

SECTION 92 

-—-S. 92 — Accused styling his medicine in narti 
plaint—Complaint not barred bisection * ’ ° f 

A plain reading of S. 92 would show that a n r nw_ 
be launched either within threeyea rso f 

Plirlg 

SECTION 99 

certain X ,"?•*«*»» 

declarations by aonlicant \ used as , certain 

.....« ™ »v^irJ&ss , 2ras 
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or agitated before Registrar — Cannot be allowed to 
be raised in appeal — Registrar’s decision cannot be 
impeached on grounds which were Dever uttered 

69 Cal W N 947: AIR 1965 Cal 417 
1423) (Pt E) (Pr 24). 

SECTION 105 

®. “-SM05 and 2 (e)—Suit for passing o(T goods— 

District ^ourt of Mvsore closed for vacation—Plain- 
tiif instituting suit in High Court of Mysore—High 
Court if possesses ordinary original civil jurisdiction 
then alone it would be'District Court’ within S. 2(e)- 
Iligh Court, though at apex of Civil Courts, possesses 
no original jurisdiction in matters not expressly 
declared within its cognizance — It is not invested 
with ordinary original jurisdiction of District Court 
and is not competent to entertain passing off actions 
under S. 105—Mysore Act 5 of 1902, S. 12 of Mysore 
Act 1 of 1884 and Ss. 24(1) (b) (it and 151 of Civil 
P. C. are of no avail — Civil Petn. No. 90 of 1904, 
dated 29-5-1964 (Mysore), Reversed. Raja Soap Fac 
torv v. Shantharaj, (1965) 1 SCWlt 834 . 1905 
S C A 358 : (1965) 2 S C R 800 : 1965 S C D 491 : 
(1965) 2 Andh L T 1 : AIR 1965 S C 1449 (1450) 
<Pt A) (Prs 3, 4, 5, 6). 

--S. 105—Suit under S. 73, Trade Marks Act, filed 

in Court of Additional Civil judge — Objection to 
jurisdiction disallowed by Civil Judge but allowed by 
Ilizh Court in writ proceedings against that decision 
— High Court also issuing writ ot prohibition to 
Court of Civil fudge not to proceed with trial of 
suit — Power of Civil Judge to return plaint under 
O. 7, R. 10 not affected. See Civil P. C. (1908), O. 7, 
R. 10. AIR 1963 All 448. 

SECTION 106 


approached the problem in the right way, or has 
taken into consideration matters which he ought not 
to have taken into consideration or has omitted to 
take into consideration matters which were proper 
tor consideration. Unless there are some such grounds 
as those for interfering with the decision of the 

1 ,n g «! r 5 I’J decision ought not to’be disturbed. 
W R ,f C 130 ‘ Wei. on. 66 Bom L R 612, A I R 
196 d Bom 35 (41, 42) (Pt A) (Pr 16). 


S. 109 Mark alleged as likely to deceive or 
cause confusion by phonetic and visual Similarity- 
Tests to be applied—Registrar’s decision is exercise of 
discretion and not mere finding of fact — Discretion 
exercised in judicious and proper manner — High 
Couit would mot interfere. See Trade and Merchan. 
disc Marks Act (1958), S. 11 (a). AIR 1965 Cal 417. 

--Ss. 109, 18—High Court's power to interfere with 

decision of Registrar — Finding based on evidence 
will not be interfered. 69 Cal W N 947 : A I R 1965 
Cal 417 (420) (Pt B) (Pr 13). 


-Ss. 109, 18, 9 (3), 9 (5) (b) — Distinctiveness of 

mark —Long user — Question if user is long enough 
is question of appreciation of evidence by Registrar- 
Conclusion correct in iacts and circumstances of case 
— High Court would not interfere. 69 Cal W N 947 » 
A I R 1965 Cal 417 (420, 421) (Pt C) (Pr 14). 


-S. 109 — Claim in appeal that registration ot 

certain mark should have been refused as certain 
declarations by applicant were false — Declarations 
false or true is question of fact — Question not raised 
or agitated before Registrar — Cannot be allowed to 
be raised in appeal — Registrar’s decision cannot be 
impeached on grounds which were Lever uttered 
before him. See Trade and Merchandise Marks Act 
(1958), S. 99. AIR 19C5 Cal 417. 


-S. 106 — Passing off action — Unregistered trade 

mark—Infringement of — Suit for injunction—Relief 
in — Plaintill is entitled to injunction but not to 
<Jeliverv of offending lables, blocks or goods. See 
Torts. A I R 1962 Mad 127. 

SECTION 107 


-S. 109—Discretion of Registrar—Registrar finding 

that certain mark has become distinctive of goods— 
Finding faultless and based on ample material on 
record—High Court would not interfere with finding. 
See Trade and Merchandise Marks Act ,1958), S. 18 
(4). AIR 1965 Punj 17 (DB). 


-S. 107 — Petition for rectification of Register — 

Petitioners’ match boxes bearing trademark “three 
maDgoes” — Trade mark “Matulaies” adopted by res¬ 
pondents — Customers relying on labels found on 
match boxes — Claim for rectification cannot be sus¬ 
tained. See Trade and Marchandise Marks (1958), 
3. 56. AIR 1965 Mad 42. 

SECTION 108 

—S. 108 — Petition for rectification of Register — 
Petitioners’ match boxes bearing trademarks "three 
mangoes”—Trade mark ‘Matulaies” adopted by res¬ 
pondents — Customers relying on labels found on 
match boxes — Claim for rectification cannot be sus¬ 
tained. See Trade and Merchandise Marks Act (1958), 
S. 50. AIR 1965 Mad 42. 

SECTION 109 

-S. 109 — Application under S. 50— Parties doing 

business at Kanpur—Place within territorial limits ot 
Trade Marks Registry, New Delhi—Held Punjab High 
Court and not Allahabad High Court had jurisdic¬ 
tion to dispose of the application. See Trade and 
Merchandise Marks Act (1958), S. 50. AIR 1965 All 
256. 

-S. 109—Decision of Registrar — Interference by 

High Courti—Grounds for. 

Before the High Court interferes with the decision 
of the Registrar, as to the similarity or dissimilarity 
of the two marks or the two words, it ought to be 
satisfied that the Registrar in arriving at his decision 
has acted upon some wrong principle, e. g., has not 


SECTION 111 

—S. Ill (1) and (5) — Suit for infringement of 
de mark stayed under S. Ill (1) —Court not bound 
pass order of injunction — Balance of convenience 
Conditions under which injunction may be re- 
sed indicated. See Trade and Merchandise Marks 
it (1958), S, 33. AIR 1962 Andh-Pra 510. 

—S. Ill (1) — Stay of suit—Interlocutory applica- 
n for stay whether sufficient. 

Section 111 seeks to prevent parallel enquiries in 
3 same matter and as such il the defendant even 
fore the filing of the written statement and before 
e trial pleads in any petition or affidavit (bat the 
zistration of the plaintiff's trade mark is invalid he 
)U ld be entitled to ask for a stay of the suit if the 
her conditions specified in the section are satisbed. 
le word ‘pleads’ is not necessarily confined to aver- 
suts made in plaints and written statements and 
n be and is given an extended meaning. The words 
he Court trying the suit’ do not meai 
ring’ ‘that is at the trial itself. The words trying 
>urt’ cannot be in the context of the purpose the 
gislature seeks to enforce in this section, thewurt 
fore which the suit is pending, the Court charge 
ith the duty of the trying the action. A suit can, 
erefore, be stayed on an interlocutory aPplieahOD. 
Cal W N 683 : A I R 1966 Cal 247 (-48, 
t A) (Prs 4, 5). , 

_ 5 111 (l) — Suit for infringement of trademark 

66 Cal 247 (249, 250) (Pt B) iPrs 8, 9). 
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SECTION 112 

__Ss. 112 (2) and 56—High Court ordinarily loath 

to interfere with Registrar's discretion, 

The relief to be given under S. 50 is a discretionary 
relief. an J , though the High Court is bound to consi¬ 
der the case independently on merits, it would ordi¬ 
narily be loath to interfere with the discretion of the 
Registrar. (1964) 1 Mad L J 355: 77 Mad L W 318 « 
1964 Mad W N 239 « A I R 1965 Mad 42 (44, 45) 
<PtB)(Pr8). 

SECTION 123 


—S. 123 (b)—Trade Mark agents whether carry on 
industry — Agents carrying on activities not covered 
by Trade and Merchandise Marks Act — May be said 
10 pursue industry — Question to be decided on evi¬ 
dence — Case sent back to Industrial Tribunal for 
deciding question after taking evidence. See Indus¬ 
trial Disputes Act (L947), S. 2 (j). AIR 1964 Cal 80 
<DB). 

-S. 123—Rules framed under the Act, B. 21. 

Power to withdraw application by Respondent for 
registration under Trade and Merchandise Marks Act 
(1958) — Power of Attorney executed by appellant in 
favour of Advocate to take opposition proceedings — 
Such power authorises the advocate to enter settle¬ 
ment or compromise by withdrawing the opposition 
proceedings. See Civil P. C. (1908;, 0.3, R. 4. 1965 
Puoj L R (Sup) 284, 


TRADE, COMMERCE AND INTERCOURSE 

AMONG STATES 

Restriction on 

See Constitution of India, Arts. 302, 304, 


TRADE DISPUTE 

See (1) Bombay Industrial Relations Act (1947). 

(2) C. P. and Berar Industrial Disputes Settle¬ 
ment Act (1947). 

(3) Industrial Disputes Act (1947). 


TRADE MARK 


See (L) Hyderabad Trade Marks Act. 

(2) Penal Code (1800), Ss. 480-489. 

(3) Trade and Merchandise Marks Act (1958). 

(4) Trade Marks Act (1940). 

Counterfeit. 

See Penal Code (1800), S. 28. 


Unhingement of. 

See (1) Civil P. C. (1908), O. 0, R. 4, O. 39, R. 4. 

(2) Penal Code (I860), Ss. 480 to 489. 

(3) Trade and Merchandise Marks Act (1958) 

Ss. 77, 79. h 


TRADE MARKS ACT (5 of 1940) 

Trade and Merchandise Marks Act (43 

(1958), 

PREAMBLE 

- “ Preamble—Law of trade mark adopted in i 
reproduces English Law with slij 
modifications - Reference to English decisions 

? d J n e sections of English Act is appos 
and helpful. AI R 1955 S C 558. 

Preamble — Person stocking goods wraDDed 
XIW” be ? ting m ? rks which are colourable imi 

SffAfS StfiSttW- 482 ' 1958 Cri 1 

Preamble—Object and scope of, 

*l nd , of p f 0 P 6rt Y and is entitled 
protection under the law, irrespective of its value 

[Vol. 14.] Fn D. 17. 


money so long as it has some business or commercial 
value. Not merely the interests of the public but also 
the owner are the subject and concern of the Trade- 
Mark legislation. 04 Cal W N 110 i A I R 1959 Cal 
56 (59) (Pt F) (Pr 19) (DB). 

-Preamble—Reference to English decisions—How 

far helpful in interpreting Act. 

As the law of Trade Marks adopted in the Indian 
Trade Marks Act merely reproduces the English Law 
with only slight modifications, a reference to tho 
judicial decisions on the corresponding section of the 
Engltsh Act. is apposite and helpful. AIR 1955 S C 
558, Foil. 1961 Ker L J 177 : (1961) 1 Ker L R 299 : 
I L R (1961) 2 Ker 435 : 1961 Ker L T 1048 : A I R 
1982 Ker 156 (159) (Pt A) (Pr 7) (DB). 

--Preamble—Passing off—Whether trade mark and 

get-up or defendant’s article contravenes trade name 
and get-up of similar article of plaintiff — Tests laid 
down. 51 Punj L R 383 : I L R (1950) Punj 114 * 
A I R 1951 Punj 332 (335, 336) (Pt B) (Prs 16. 17, 
IS, 20) (DB). 

SECTION 2 




w -o. z —imposition ot disclaimer — oxervise 
or discretion by Registrar — Interference by High 
Court — Principle indicated. See Trade Marks Act 
(1940), S. 13. AIR 1955 S C 558. 

-S. 2 (l)—Trade mark—Essentials. 

The essence of the definition of 'trade mark’ con¬ 
tained in the section is that the mark is intended to 
identify the goods as goods manufactured or pro¬ 
duced by a particular person. The question that 
arises in a trade mark case is whether the goods pro¬ 
duced by the applicant for registration of a parti¬ 
cular trade mark are sold in the market or can be 
passed off as the goods of the objector by the use of 
the trade mark for which registration is sought. 1958 
All L J 474 : I L R (1958) 2 All 721 « A I R 1958 All 
823 (826, 829) (Pt C) (Prs 12, 10. 26, 27) (DB). 

[Reversed in A I R 1903 S C 449.] 

——Ss. 2 (2), 37 (1) (a)—'The use of a trade mark in 
relation to those goods’ — Expiession includes use of 
trade mark on goods itself or on container—Occasion 
tor use is when person securing trademark desires 
to use it — If he does not desire to use it on certain 
occasion, it is not for others to say that he must 
A I R 1955 N U C (All) 3584. 

-S 2 (f) - Counterfeiting — Containers bearing 

complainant s trade mark recovered from shops of 
accused—Complainant’s product removed and spuri¬ 
ous substituted — Offence under Ss. 482 and 485, 
Penal Code, held established—Burden was on accused 
to prove that he had acted without intent to defraud 

ai SS »l,-. 482 ' 1981 (1) Cli L 

Ws '%!). TiM Si 

7T~ S '? i d) 7‘ H ^ h % UI J* - Petition of registration 
of mark filed when Hyderabad Act was in force- 

Hyderabad **y deraba d High Court even though 
Hyderabad Act was replaced by Indian Act See 

^d»ffi S (D A Bl. a940 '' S ' m AI « 1933 

SECTION 8 


SYNOPSIS 

(Trade Marks Act (5 of 1940), S. 0.) 

1. Scope, 

2. Subjection (I). 

3. Distinctiveness—Sub-section ( 2 ), 

4. Proviso to sub. section (3). 
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1. Scope. 

——S. 6—Scope—Trade Mark—Registration —Essen¬ 
tials—Distinctive trade mark. 

The qualification; that a trade mark must possess 
are mentioned in S. 6. which aosolutely prohibits 
registration if there is an absence of any of the 
essential particulars. The section does not enjoin 
registration merely because it consists of one of the 
particulars and the Registrar’s discretion to refuse 
registration granted by S. 14 is not taken away by 
S. 6. Further a trade mark is eligible for registration 
if it consists of any one of the particulars and, is not 
required to consist of more than one of the parti¬ 
culars. If the subject-matter of registration is a trade 
mark and contains one invented word, it is eligible 
for registration even it the trade mark does not con¬ 
tain any other particular, or it was not adapted to 
distinguish the applicant’s goods from others. A 
tiade mark is required to be distinctive only if it is 
eligible for registration under paragraph (ei but not 
if it is eligible for registration under any other para¬ 
graph. It the subject-matter consists of any of the 
particulars mentioned in paragraphs (a) to (d) but 
does not amount to a trade mark, there is no question 
of registering anything and there would be do occa¬ 
sion tor considering the provisions of S. 6 at all. The 
proviso to sub-s. (3) deals with old trade marks, e. g., 
trade marks continuously used from a date prior to 
25-2-1957 upto the date of the application for regis¬ 
tration. AIR 1957 All 6S3 (BS9 to 691) (Pt A) 
(Pr 8). 

-Ss. 6, 8, 9 and 10—Applicability and scope. 

Sections 8, 9 and 10 which forbid registration of 
certain trade marks necessarily apply to trade marks 
which otherwise would have .been registrable. They 
impose disqualifications which can exist side by side 
with the qualification mentioned in S. 6. A trade 
may be qualified for registration under S. 6 and yet 
be disqualified under Ss. 8, 9 and 10. If a trade mark 
does not possess the necessary qualification and is, 
therefore, not registrable, there would be no occa¬ 
sion for considering the provisions of these sections. 
Section 8 is directed to some positive objection to 
registration and not to mere lack of qualification. 
The words “contrary to any law” in paragraph (c) of 
S. 8 mean that the trade mark must be contrary to 
some law other than that contained in Ss. 6, 8, 9, etc. 
of the Act. If a trade mark is not registrable under 
any of the provisions of the Act itself, there would 
be no need of enacting S. 8 (c). AIR 1S57 All 683 
(691) (Pt B) (Pr 10). 

-S. 6—Trade name—When can he said to lose its 

character by becoming publici juris. 

A name originally a good trade name may lose its 
character and become publici juris, i. e., where the 
first person using the name does not claim the right 
to prevent others from using it, and allows other 
persons to use it without complaint. The name then 
comes to denote the article and nothing more; the 
name becomes publici juris, and any one who it at 
liberty to make the article can call it by the name by 
which it is usually known. No Dame, however can 
become publici juris in this way so long as the person 
originally entitled to the use of the name asserts his 
rights in that respect. Moreover, it is for those who 
assert that a trade name has become publici juris to 
prove it. (1896) 2 Ch 54, Rel. on. 

Held, that the medicine known as ‘Amritdhara’ 
had net become publici juris before its registration as 
a trade mark and therefore was not disentitled to 
protection in a Court of Justice. AIR 1957 All 683 
(699, 700) (Pt L) (Prs 35, 37). 

-S. 6—Object and scope of. 

The provisions of S. 6 are intended to protect all 
common words of the language from the monopoly 


that would result from 
ILR (1960) I Cal 719 
(Pt Cj (Pr 13)(DB>. 


registration as a trade mark, 
i AIR 1959 Cal 636 (639> 


2. Sub-section (1). 

-S. 6—'Invented word' — ‘Amritdbara’. 

The word ‘Amritdhara’ is not an invented word. It 
is a mere combination of two words in common use 
in Hindi. The word ‘amritdhara’ has not only a 
meanihg but also a meaning with reference to the 
medicine to which it is applied ; it suggests a liquid 
medicine to be taken internally and having the 
power of curing a number of diseases as nectar is 
supposed to do. The word ‘Amritdhara' cannot be 
claimed to be invented simply because it was never 
used for a medicine previously; this is not the test of 
an invented word. An invented word is a word that 
never existed previously and not a word that existed 
but was not applied to a particular article previously. 
AIR 1957 All 6o3 (694, 695) (Pt E) (Pr 18). 

-S. 6 (1) (d) — Applicability—Use of common 

word as trade mark—Test. 

A trade mark registrable under S. 6 (d) can be an 
ordinary or common word having some significance 
but it must not have any s : gnificance in relation to 
the goods to which it is applied. It is the significance 
of the designation in connection with the goods 
upon which it is used, not its abstract significance, 
which is determinative. AIR 1957 All 683 (695> 
(Pt F) (Pr 19). 


-S. 6 (1) (c) and (d) — Relative scope and distinc¬ 
tion. 

The difference between paragraphs (c) and (d) of 
S. 6(1) is that if a trade mark consists of an invented 
word which necessarily means that the word has no 
meaning in relation to the goods, the question of its 
haviniDg direct reference to the character or quality 
of the goods cannot possibly arise, whereas if it 
consists of a common word i. e., an uninveDted 
word, it must be such a word as has no direct refer¬ 
ence to the character or quality of the goods. AIR 
1957 All 683 (695) (Pt G) (Pr 21). 


-S. 6 (1) (c) —‘Patentex’— Word is neither an 

invented nor a coined word — As such it cannot be 
registered as a trade mark. 63 Bom L R 650 : AIR 
1962 Bom 88 (90) (Pt A) (Prs 3, 4). 

-S. 6 (1) (e) — Word — Patentex though in long 

user is not registrable as a mark distinctive in its 
character. 

In spite of the‘long user’ by the petitioner of the 
word ‘patentex’ in connection with his goods it is not 
registrable as a trade mark distinctive in its character 
under sub-s. (1) (e). The word is indistinguishable 
from and has the same meaning as the word ‘patent¬ 
ed’ Neither the word patent nor the word patented 
could ever be adapted in relation to goods of any 
person in order to distinguish them from those of 
others within the meaning of Cl. (e) of sub-s. (1) ot 
S. 6, and neither of them could be registered as a 
trade mark in relation to any goods. Consequently 
the word ‘patentex’ too is inherently inadaptable in 
relation to any goods as the word ‘patented and 
cannot be registered as a trade mark. 63 Rom L# x» 
650 i AIR 1962 Bom 88 (90) (Pt B) (Pr5).. 

-S. 0 (1) (d) — Manufacture of fountain pens by 

petitioners-Petitioners applying for registration or 
word ’Sulekha' as trade mark - Meaning of word 
‘Sulekka’ — It is not descriptive of goods manutac- 

tured. , . 

The Registrar of Trade Marks is not justified in 
attempting to discover the meaning of thei word 
‘Sulekha’ by splitting it into ‘Su and lekh * ® n( J 
then finding out the meanings thereof fr °“ s * ve *fi 
dictionaries and then comiDg to the conclusion only 
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on the basis of three of the several dictionaries that 
the word ‘Sulekha’ meant ‘good writing.’ 63 Bom L R 
042 1 AIR 1962 Bom 82 185, 86) (Pt A) (Prs 10, 11). 

.—S. 6 (l) (d)—Word ‘Sulekha’ registered as trade 
mark of fountain pens by Registrar — Successor Re¬ 
gistrar cancelling registration — Successor cannot 
reopen question of fact—Use of dictionaries in fixing 
meaning of word suggested as trade mark—Such use 
is not warranted. See Trade Marks Act (1940), S. 40 
(4). AIR 1962 Bom 82. 

-S. 6 (1) (c)—'“Invented word”—“Vapo Rub ”. 

The word “Vapo Rub” is not an invented word. 
The word “Vapo Rub” suggests the combination of 
two ordinary English words “Vapour” and “Rub” 
with a slight distortion of the word -“Vapour”. It is 
no doubt true that by the dropping of “U” and “R” 
the word “Vapo” ceases to be an ordinary English 
word and some element of novelty is introduced into 
it, which gives it the appearance of a coined word, 
but still it does not attain the status of an invented 
word which is a word not to be found in the existing 
vocabulary. The word “Karsote” is however an 
invented word. ILR (1960) 2 Cal 174 i AIR 1959 
Cal 654 (656) (Pt A) (Prs 15, 16) (DB). 

-Ss. 6 (1) (e), 70—Distinctive mark—“Vapo Rub”. 

Held, that taking into consideration affidavits of 
the respondent company, the Mark ‘Vapo Rub’ had 
been continuously in user in India from a date prior 
to 25th February, 1937 and up to the date ot the 
application of the respondent company for registration 
and even later than that:and this mark had acquired 
sufficient distinctiveness in fact to entitle the mark 
to registration. ILR (1960) 2 Cal 174 i AIR 1959 Cal 

654 (656, 657, 658) (Pt B) (Prs 17 to 19, 26, 37, 38) 

(ui>). 

——S. 6 (1)—Distinctive mark—“B. I. Phlogiston” — 
Nature of, 

1 ? wuwk wb , e , n one tbe particulars mentioned 
m (a),i (b), (c) or (d) is shown to be present, the pre- 

S m ?PKi * * tha , t > t he , mark « distinctive. The mark 
. *• Phlogiston is distinctive and satisfies the re- 

SSSrViJifiSJ 1 )- ILR (I960) 1 Cal 719, AIR 
1959 Cal 636 (640) (Pt E) (Pr 20) (DB). 

S. 6 (1)—Scope and applicability. 

fn?m b ‘n Cti °cr ?* 0 is couched in the negative 

reffktrJhTi effeCt 1S i that iD order t0 be eligible for 
registration a mark must contain at least one of the 

particulars so specified. In other words, the absence 

fnr rLlc 1 } 8 °J the P art iculars will disqualify the mark 

r em r t| r S n ' lh0U r gh fke presence of any one of 

SSration w° fa «°^ ak ° ,he mark eligible for 
8?* Sect,ons 8 - 9. 10 and 14 (1) lay down 

s-sr which may be tak ® n iot ° c ° Qsi * 

59 C«? V v fe Ctl T n » g n registration of a trade mark. 

a,r 1935 

iVrf *oot-&Mr,? nce ,o 

»Ki“u COnsiderin 8 whether a mark has reference f n 

be looked C at r not?n > lty ° f tbe g00( ? s ’ tbe mark must 
as S ot iQ lts grammatical significance, but 

Such a W nnl d H ft re ? eSent itself to the Public at large. 

by the common un^W^- ques £ tio L n to ba decided 

those who used it ® rs ,t an d 1D g of the term among 

course oftheir dadvlfc T® 51 ?? t0 V se i4 in lha 
recondite meaninv L h?(* ad a*? b l what ma V be 
Cal W N 320°il g Rn dSiA’Sl ‘^dictionaries. 59 

519 (521) (K BHPr 8? (DB), 0 * 738 ' AIR 1955 Cal 

ence^to ( ch, ( , d , ) ,,7 r M * , J t “ft not; k fl . ve , direcl "hr- 

Mark ? ? nd Quality — Distinctiveness — 

oil - Whe. 

Eligibility br wStoSuT C ° min ‘ m USe ~ 


Section 0 (1) (d) requires that mark must not have 
direct reference to the character or quality of the 
goods. A mere suggsstive reference is not direct refe¬ 
rence. 

Reference to cases is not of much help in finding 
out whether or not a particular word his direct refer¬ 
ence to the character and quality of goods unless the 
decision lays down a principle of construction. 

The word ‘Rasoi’ for hydrogenated cooking oil has 
direct reference to the character and quality of the 
goods and is not eligible for registration. 

The requirement of distinctiveness attaches to each 
one of the clauses in S. 6 (1) including S. 6 (I) (d). 
Distinctiveness must be proved to exist in respect of 
the Cls. (a) to (e) ol S. 0 (l). 

Thus even if the word ‘Rasoi’ when used as a trade 
mark for the hydrogenated cooking oil, cannot be 
said to have such direct reference to the quality or 
character of the goods, the mark must still be proved 
to be distinctive in order to be eligible for registra¬ 
tion. 59 Cal W N 320 : ILR (1956) 2 Cal 738 i AIR 
1955 Cal 519 (521 to 523) (Pt C) (Prs. 10, 16, 17, 
19, 21). 

— s - 6 (1) ~ Scope and applicability — For eligi¬ 
bility for registration mark must contain at least one 
of particulars specified in S. 0 (1) - Absence of any 
one of particulars will disqualify mark for registra¬ 
tion though presence of any one of them will not, 

B?£ f ?Sf£v inake m ’ rk eligible. AIR 1955 NUC (Cal) 
oqd4 (DB), ' 

—s. 6 (1) (d) — Mark, whether has reference to 
character or quality of goods — Considerations indi 
cated. AIR 1955 NUC (C»l) 3064 (DB). 

-?* 6 W (j).” Refe If Dce to character and quality 

must not be direct—Distinctiveness - Requirements 
of, considered-Mark “Rasoi” for hydrogenated cook. 

P an . n0t re 8>stered being of common use 
and not having become distinctive — Word of coin 

ATM h cic e :;f 3 ^r ,,ation 

Registration of geographical name held proper — 
Relief under S. 40 is discretionary. See Trade 
Act (1940), S. 40. AIR 1965 Mad 33. MarU 

, S * 6 O) (c)—Invented word — Combination nf 
two words is not invented word —’Snflpdma»■ 
not invented word. 40 Mvs L J 646 ■ AIR mi % ,S 
122 (124) (PtA)(Pr3)('DB). * 1963 Mys 

77» S ^i 1) »i d) 7 Word ‘ ,Speedmaster ’’ ha s no direct 
reference to character of ?oods nam^lv 

watches, clocks and time pieces. Y ordluar y 

bilVtv^f 6 ^yi d - what is Actionable to the eligi 

°‘t^liiSood^wliat’has’to be ^ooked^fnt 30 *^ 

t n o°U h a? it St "0’,f ~ ™ A 2 

( 1938145 R l -d & m. on 86- 

Piectr watch Cl °^ 

mention of time, in theo“p ress te‘ m .?o Th8re b8,D 8 no 

Hteh“r° U ? h m “ k ™eligUbfi undefs ‘n? iS ' 

(1840); S.°7e. AIK 1983 Ao1 
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S* ^ D) — Marks satisfying requirements for 
eligibility Refusal to register — Interference by 
High Court. See Trade Marks Act (1940), S. 70. AIR 
1983 Mys 122 (DB). 

* -S. 6 — Geographical name cannot be registered 

under para, (d) but it can be registered under para, (e) 

— ‘Lancra’ a name of small insignificant village not 
connected with road or rail — No post office — It 
cannot be called a geographical name. AIR 1955 
N U C (Punj) 737. 

3. Distinctiveness—Sub.section (2). 

— S. 6—Distintiveness—Onus of proof. 

\\ hen the distinctitive mark is an ordinary plain 
word, heavy onus lies upon the applicant to prove 
that it has acquired distinctiveness. AIR 1957 All 683 
(696) (Ft H) (Pr 24). 

-S. 6 (2)-Distinctiveness—Test. 

In deciding whether a distinctive trade-mark was 
adapted to distinguish the goods the tribunal may 
take into consideration whether it was inherently so 
adapted to distinguish or whether in fact by reason 
of the user or by any other circumstances it was in 
fact so adapted. Inherently adapted means that it has 
an innate quality of distinctiveness: 49 Cal VV N 425, 
Rel. on. AIR 1957 All 6S31G97, 699)(Pt J)(Pr> 29,33). 

-Ss. 6 (2) and (3) and 8 — Distinctiveness. 

Sub-section (3) of S. 6. as indeed sub-s. (2), deals 
with distinctiveness and S. 8 (a) also deals with some¬ 
thing which is likely to deceive or cause confusion 
and therefore is not distinctive. Where the mark was 
registered it must be taken lhat the provisions of S 6 
(2) and (3), were complied with. ILR (1955) Punj 
1023 i AIR 1956 Punj 4 (5) (Pt B) (Pr 9). 

-S. 6 — Distinctiveness — Evidence — Witness 

stating — ‘Landra’ machines better than others and 
he purchased it because it was ‘Landra’— That it had 
connection with village name or with manufacturers 
not shown — Evidence held was not of much assist¬ 
ance. AIR 1955 NUC (Punj) 737. 

4. Proviso to sub s. (3). 

• -S. 6 (1) (d) and (3), Proviso — Trade mark — 

Registration of — Requisites for — ‘Words having no 
direct reference’ — Words ‘Pharmaceutical Labo¬ 
ratories’ have direct reference to character of goods 
—But length of user of such words is material factor 
for trade mark being registered under Proviso to 
sub-s. (3). Kaviraj Pandit Durga Dutta Sharma v. 
Navaratna Pharmaceutical Laboratories. (1965) 2 S C 
A 52 : 1965 Her L J 690 « (1965) 1 S C R 737: (1964) 
2 S C W P 479 : AIR 1965 S C 9S0 (985, 986) (Pi A) 
(Prs 14 to 16). 

q -S. 6 (3), Proviso — Construction of Proviso — 

Proviso is not otiose. 

The use of the words ‘as aforesaid’ in the words of 
the Proviso to sub-s. (3) of S. 0 ‘shall not refuse 
registration by reason only of the fact that the trade 
mark is not adapted to distinguish as aforesaid’ takes 
one back first to'sub s. (3) and then on to sub-s. (2) 
and necessarily also the provision in S. 0 (l)id) 
where marks which are incapable of acquiring 
distinctiveness are dealt with. Hence, even on the 
terms of the Proviso however construed it is not 
possible to escape the conclusion that a mark which 
is not ‘adapted to distinguish’ by the application of 
the tests laid down in S. 6(1) could still qualify for 
registration by proof of acquired distinctiveness. A 
construction which would lead to old marks and new 
marks beiDg placed on the same footing and being 
subjected to the same tests for registrability cannot 

be accepted. 

A mark might have been used even prior to 
February 25, 1937; but it might not qualify for regis¬ 


tration under the Proviso to S. 0 (3) by not havlna 
acquired that degree of factual distinctiveness which 
the Registrar considers is sufficient to enable it to 
qualify for registration. It is, therefore, possible to 
conceive of cases where even if the Proviso to 
b. d (3) were construed in the manner indicated 
above, there would still be scope for the rejection by 
the Registrar of a trade mark in use prior to the 
specified date, kaviraj Pandit Darga Dutt v. Nava¬ 
ratna Pharmaceutical .Laboratories. (1965) 2 SCA 
o2 : 1965 Ker L I 690 i (1965) 1 S C R 737: (1904) 2 

(P«20, f 2t, 7 23) MR 1965 SC 980 (9S7 ' 988 > «KBJ 


-\ 6 (3), Proviso — Effect of. 

The proviso to S. 0 (3) dispenses with the proof of 
a trade mark being adapted to distinguish or having 
in fact been adopted to distinguish by user when it 
has been used continuously from before 25th 
February, 1937, and regardless of whether it was 
adapted to distinguish or not the mere fact that it 
has come to distinguish may be taken as sufficient by 
the Registrar. AIR 1957 All 683 (699) (Pt K) (Pr 34). 

—-S. 6 (3), Proviso — Application for registration 
made on 11-3-59 — Applicant admitting that goods 
in connection with which the word for which regis¬ 
tration is claimed was not marketed in India during 
second world war — Held he was not entitled to 
registration of the word as proviso to sub-seclion 
requiring user from before 25-2-1937 to date of 
application was not complied with — Exclusion of 
period covered by war was not warranted by the 
proviso. 63 Bom L R 650 i AIR 1962 Bom 88 (91) 
(PtC) (Pr 6). 

—-S. 6 — Word in common use — When can be 
registered as trade mark — Such word when used in 
combination with other words cm be registered if 
combination is new or original — Words ‘Navaratna’ 
and ‘Navaratna Pharmaceutical Loboratories’— If 
can be registered as trade mark. 

Held, that the word ‘Navaratna’ a descriptive word 
in Ayurvedic medicines had not by the long user by 
the plaintiff firm on its medicinal preparations, 
acquired such a secondary distinctive meaning as to 
justify'its being registered as firm’s trade mark 
under S. 0 of the Act But the combination of the 
three words ‘Navaratna Pharmaceutical Laboratories’ 
had acquired sufficient distinctiveness to justify their 
registration as the firm’s trade mark, 1901 KerLJ 
177 : (1961) 1 Ker L R 299:1961 Ker LT 1048 i 
ILR (1961) 2 Ker 435 : AIR 1962 Ker 156 (159 to 
162) (Pt B) (Prs 7, 9, 12) (DB). 


SECTION 8 


SYNOPSIS 

(Trade Marks Act (5 of 1940), S. 8.) 

1. Scope. 

2. Comparison of provisions of Ss. 8 and 10. 

3. ‘ Likely to deceive or to cause confusion.’ 

4. *‘Or otherwise.” 

5. “Contrary to any law.” 

6. Burden of proof. 

1. Scope. 

9 -S. 8 (a)-Duty of Registrar under S. 8 (a). 

The question which the Registrar has to decide 
under S. 8 (a) is, whether having regard to tt»e 
reputation acquired by use of a mark or a name, tn 
mark at the date of the application for registration n 
used in a normal and fair manner in connection witn 
any of the goods covered by the proposed registra¬ 
tion, will not be reasonably likely to cause deception 
and cjnfusion amongst a substantial number 
persons. What he decides is a questioa of fact but 
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having decided it in favour of the applicant, he hasa ScHonTn a&nrt 

tn reaister it or not to do s . . of ]aw . and (2 ) whether, notwithstanding the opposi¬ 

tion’s case that the applicant’s mark so nearly re¬ 
sembles his own as to be likely to deceive or cause 
confusion, the applicant has established conest 
concurrent user to entitle him to obtain registration 

under the provisions of sub-s. (2) of S. 10. 37 Mys 
L J 801 : ILR (1959) Mys 668 « A I R 1960 Mys 142 

(144, 145) iPt B) (Prs 7, 8) (DB). 

-Ss. 8, 10 — Considerations in registering trade¬ 
marks are somewhat different from those in passing 
off actions. AIR 1955 N U C (Mys) 5952 (DB). 

-Ss. 8, 16, 70-Exercise of discretion by Registrar 

should not be lightly interfered with. AIR 195o 
N U C (Mys) 5952 (DB). 

-Ss. 8 (a), 24. 46 and 47 - Application for recti* 

fication of register— Nece*sary particulars not given 
—Competency of application. 

Under S.24 a trade mark which has been registered 
for seven years or more is valid in all respects and is 
not open to attack under S. 46 of the Act except on 
the ground of fraud or unless it olfends against the 
provisions of S. 8. If an application for rectification 
of register contains no particulars of fraud or as to 
how the registration causes confusion or interference, 
the application is incompetent. 1 L R (1955) Puuj 
1023 : AIR 1956 Punj 4 (5) (Pt A) (Prs 6, 7, 10). 


discretion is Judicial and for exercising it against the 
Applicant there must be some positive objection to 
registration, usually arising out of au illegality 
inherent in the mark as applied for at the date of 
application for registration. (1940) 53RP C 91 and 
(1951) 68 RPC 197, Rel. on. London Rubber Co , 
Ltd. v. Durex Products Incorporated. 11963) 2 
SCW R 9: (1964) l S C A 503: (1964) 2 S C R 211 r 
AIR 1963 S C 1882 (1886) (Pt C) (Pr 8). 

B _S. 8 (a)—Trade maik — Reputation among 

general public should attach to trade mark and not 
to maker of goods. 

In order that a trade mark may acquire reputation 
among the general public what is necessary is that 
the reputation should attach to the trade mark; it 
should appear that the public associated that trade 
mark with certain goods. The reputation is the repu¬ 
tation of the trade mark and not that of the maker of 
the goods bearing that trade mark. A trade mark 
may acquire a reputation in connection with the 
goods in respect of which it is used though a buyer 
may not know who the manufacturer of the goods is. 
Corn Products Re6ning Co. v. Shangrilla Food 
Products Ltd , 62 Bom L R 162 : (1960) 1 S C A 536i 
(1960) 1 SCR 968 i 1960 Mad L J (Cr) 418.1960 
S C J 509 * AIR 1960 S C 142 (145) (Pt A) (Pr 11). 

t — S. 8 — Passing off action and registration of 
trade mark — Different considerations—(Civil P. C. 
(1908), S. 11). 

The onus in a passing off action rests on the 
plaintiff to prove whether there is likelihood of the 
defendants’ goods being passed off as the goods of 
the plaintiffs. The considerations relevant in a pas¬ 
sing off action are somewhat different than they are 
on an application made by registration of a mark 
under the Trade Marks Act and that being so the 
decision of a Court in a passing off action cannot be 
considered as relevant on the questions that the 
Registrar has to decide under the provisions of S. 8. 
The National Sewing Thread Co., Ltd. v. James 
Chadwick and Bros., Ltd. 1953 S C A 610 : 56 Bom 
LR 21 : (1953) SCJ 509 : t (l953) 2 MLJ 215 i 
1953 SCR 1028 : AIR 1953 S C 357 (363) (Pt L) 
(Pr 24). 

—'S, 8 — Scope — Section 8 is directed to some 
positive objection to registration and not to mere 
lack of qualification — Words "contrary to any law” 
In S. 8 (c) mean that the trade mark must be con- 
trary to some law other than that contained in Ss. 6, 
o and 9 etc. of the Act. See Trade Marks Act (1940), 
S. 6. AIR 1957 All 683. 

- S. 8 (a)—Discretion of Registrar — Interference 
in appeal — S. 70. 

T, h0 . ™ a ^ er , registration of trade mark is essen¬ 
tially left to the discretion of the Registrar. Parti¬ 
cularly when the Registrar comes to the conclusion 
that under the provisions of S. 8 (a) and by reason of 
the mark of the applicant being likely to deceive or 
to cause confusion he was disentitled to protection 
in a Court of Justice, the High Court in appeal would 
certainly be very reluctant to interefere with the 

of , s ^ h discr e»on. 02 Bom LR 841 : AIR 
1901 Bom 119(120) (Pt A)(Pr5). 

’.-.J’J 1 (2) — Opposition to application for 

registration—Points to be considered. 

hJ5? er0 ? applies for registration of his 

t 4, ^ ere , is opposition by another pro- 

prittor of a similar trade mark, relying on S. 8 and 
S.® considers the application for registra- 

S. 8 and S. 10 (2), the questions for 
TOnsideratipn would be : (1) whether the mark of 

the applicant contains any matter, the use of which 


2. Comparison of provisions of 5s. S and 10. 

—Ss. 8 (a) and 10 (1)—Comparison of provisions 


•- 

of Ss. 8 (a) and 10 (l). 

From a comparison of the provisions of S. 8 (a) and 
S. 10 (1) of the Trade Marks Act, 1940, it is clear that 
the object of both these provisions is to prohibit 
from registration marks which are likely to deceive 
or cause confusion. Deception or confusion may 
result from the fact that the marks are identical or 
similar or tor some other reason. While sub-cl (a) 
of S. 8 is wide enough to cover deception or con¬ 
fusion resulting from any circumstance whatsoever 
sub-s. (1) of S. 10 is limited to deception or confusiou 
arising out of similarity in or resemblance between 
two marks. In other words the enactment of this 
provision would show that where there is identity 
or similarity in two mirks in respect of the same 
goods, or goods of the same description registration 
at the instance of another proprietor would be pro¬ 
hibited where a mark is already on the register a> 
being the property of another proprietor. London 
Rubber Co., Ltd. v. Durex Products Incorporated. 
(1983) 2 S C W R 9 : (1904) l SC A 503 s • (1984) 2 
S C R 211» A I R 1903 S C 1882 (1885,18S6) (Pt A) 
\£T 7/t 

• —“Ss. 8 (a) and 10 (2) — Construction of S. 10 (2) 
“ it Is to be construed independently of sub-s. (1) — 
Section 8 (a) does not override effect of S. 10 (2). See 
Trade Marks Act (1940), S. 10 (2). A I R 1903 S C 
1883 a 

- Ss. 8 and 10 — Operation of S, 8 compared with 
that of S. 10. 

Looking at the scheme of Ss. 8 and 10, it seems to 
be clear that S. 10 has undoubtedly a restricted 
operation. It deals with a case where the trade 
mark sought to be registered is identical with the 
trade mark of another proprietor where there is a 

5r? S fLJ eSei 5 b a c C , e ^ be L twee , u those two trade marks. 
So that under S. 10 what the Registrar has got to do 

fnr t0 ,« C ?? P ? re th0 . trad ® mark °t the person applying 
K g S Ki atl0n , W1 £ th u tbe trade mark already regis- 
hin b and if he finds that there is an identity 

aftn h« n ul h i l r\? r tbere is a close resemblance such 
mnlf 8 1 k y t0 , de:ewe 0r cause confusion, then he 
must refuse registration. Section ;8 is wider in its 
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wM'rh fuiL T i n t f be , first . place ’ if there is a ^ade mark 
he rif. ° d u Ce ' ve 0r cause canfusion. it must 

i-fpnr -.u 10 W1 L hsfanC,ng the fact that there is n0 
identity with another trade mark nor is there any 

c.ose resemblance with another trade mark. The 

Registrar has to come to a conclusion independently 

r „ r r comparison with any registered trade mark. 

urther, whereas S, 10 contemplates an opposition 

nnri P r 2P r ’ e t° r a registered trade mark, opposition 

oIii;t r „ b ' j may S ome even lrom a Person who is 
ellmg^goods under a trade mark which is not re- 

e .u* i ", bat tbe Registrar has to decide is merely 
whether looking to all the circumstances of the case, 
a particular trade mark is likely to deceive or to 
cause confusion. (’51) 53 Bom L R 556 : ILR (1952) 

( B DB) 344 ‘ A 1 R 1951 B ° m 147 (152) < Pt D > (Pr 10) 

JO) and >10 (1) — Scope compared. A I R 
19oo MJC (Hyd) 2361 (DB). 

Ss. S and 10 (l)—Scope. 

The scope of S. 8 is wider than that of S. 10(1) 
since it takes into account the possibility of deception 
and confusion independently of similarity to any 
^n-- t a J ready re g‘stered. 36 Mys Lj 139: ILR 

(Prs 4 5 )YdB) 4 ! AIR 1958 MyS 134 (135) (PlB) 


3. ‘ Likely to deceive or to cause confusion.” 

® Ss. 8 (a) and 10 (1) —Deception or confusion— 
Provisions of S. 10 (1) overlap those of S. 8 (a). 

Deception may result from the fact that there 
is some misrepresentation therein or because of its 
resemblance to a mark, whether registered or un¬ 
registered, or to a trade name in which a person 
other than the applicant had rights. Where the 
deception or confusion arises because of resemblance 
with a mark which is registered, objection to regis¬ 
tration may come under S. 10 (1) as well. The 
language of S. 8 (a) is wide and though upon giving 
full effect to that language the provisions of S. 10 (1) 
would, in some respects, overlap those of S. 8 (a), 
there can be no justification for not giving full effect 
to the language used by the Legislature. (1890) 15 
A C 252, Rel. on. London Rubber Co., Ltd. v. 
Durex Products Incorporated. (1963) 2 SC W R 9 j 
(1964) 1 S C A 503 : f 1964) 2 S C R 211 : AIR 1963 
SC 1882 (1886) (Pt D) (Pr 8). 

-Ss. 8 (a), 14, 10(1), 10 (2)—Trade name likely 

to "deceive and cause confusion” — Tests indicated— 
Overall similarity has to be considered—Trade names 
"Lakshmandhara” and "Amritdhara” in respect of 
medicinal preparation for alleviation of various 
ailments — Word "Lakshamandhara” held was likely 
to deceive and confuse persons of the class who 
generally purchased such preparation — "Lakshman- 
dhara” widely advertised and sold for a long time in 
particular State—Proprietors of '‘Amritdhara” stand¬ 
ing by and allowing "Lakshmandhara” to grow in 
business—Held that there was "acquiescence,” to 
bring case within expression "special circumstances” 
in S. 10(2) — Registration of "Lakshamandhara” in 
that particular State granted. A I R 1958 All S23, 
Reversed. See Trade Marks Act (1940), S. 14. AIR 
1963 S C 449. 

a-S. 8 (a)— Likely to deceive or cause confusion 

—Tests for determining indicated — Similarity of 
marks—Trade connection, between different goods— 
Trade marks ‘Gluvita’ used with reference to biscuits 
and‘Glucovita’ used with reference to glucose, held 
were likely to cause deception or confusion. Corn 
Product Refining Co. v. Shangrila Food Products Ltd. 
62 Bom L h 102 » (i960) 1 S C A 536: (1960) l S C R 
968 :1960 Mad L J (Cr) 418 j 1960 S C J 509 : AIR 
1960 S C 142 (147, 148) (Pt D) (Prs 17, 18, 20). 

•-S. 8 — ‘Likely to deceive or to cause confu¬ 

sion’. 


Under S. 8 an application made to register a trade, 
roark which is likely to deceive or to cause ^ 

has I® be . refused notwithstanding the fact 
that the mark might have no identity or close resem¬ 
blance with any other trade-mark. The Registrar has 
to come to a conclusion on this point independently 
ot making any comparison of the mark with any 
other registered trade-mark. The real question to 
dec.de in such cases is to see as to how a purchaser, 
who must be looked upon as an average man of ordi¬ 
nary intelligence, would react to a particular trade¬ 
mark, what association he would form by looking at 
the trade mark, and in what respect he would con. 
nect the trade-mark with the goods which he would 
be purchasing. 

Held, that camouflaging an Eagle into a vulture 
by calling it such was likely to cause confusion espe. 
cially when it did not represent a vulture or look like 
a vulture of any form or shape. AIR 1951 Bom 147, 
Affirmed. National Sewing Thread Co., Ltd. v. James 
Chadwick and Bros., Ltd., 1953 S C A 610 : 56 Bom 

MQ - 2 C l r? 3 L 2 a MLJ 215 ! 1953 SCR 10285 
(19oo) SC) 509 : AIR 1953 S C 357 (363) (Pt J) 

(Prs 21, 22, 23). 


8 “Likely to deceive" or to cause confusion 
— Trade mirk ‘Amritdhara’ whether of that nature. 

Whether a trade mark is likely to deceive or to 
cau^e confusion or otherwise be disentitled to pro- 
tection in a Court of justice is a question of Act. 
Confusion that is sought to be prevented by S. 8 is 
confusion arising from the ' mode of using the trade 
mark or from its similarity with another trade mark 
or from anv other particular trade mark being known 
in the market by a particular name. Confusion may 
arise from the use of a trade mark for a particular 
stuff on account of its identity with another trade 
mark for quite a different stuff. The trade mark 
Amritdhara is not likely to deceive by making people 
think that it contains nectar or has the efficacy of 
nectar and that it is likely to be confused with Amrit 
Sukhjiwan Dhara. The trade mark, in order to be 
disqualified must however be likely to deceive and 
Amritdhara is not of that nature. AIR 1957 All 683 
(692, 693) (Pt D) (Prs 15, 16). 


-S. 8—Causing of confusion — Applicant’s desire 

to register certain mark — This should not be taken 
into consideration of question whether previous 
trade-mark was such which should not have been 
registered. AIR 1955 N U C (All) 3584. 

-Ss. 8, 20—Trade-mark leading to deception and 

confusion — Person using trade-mark for five years 
but not registering it, has no right against person 
infringing it — He cannot object to its registration by 
the other on ground that it would lead to deception 
and confusion. AIR 1955 NUC (All) 3584. 

-S. 8 (a)—Contraceptives not prepared under any 

patented process — Use of word patentex in connec¬ 
tion with them amounts to a deception on the con¬ 
sumers — Hence petitioner would be disentitled to 
claim registration of the word as a trade-mark even 
if the case is governed by S. 6(3). 63 Bom L R 650: 
AIR 1962 Bom 88 (91) (Pt D) (Pr 7). 

-Ss. 8 (a) and 10 — Scope—Registration of trade 

mark—Likelihood of confusion—Matters to be con¬ 
sidered. 

In the matter of registration of trade-mark the 
identity of design is not necessarily to be found so as 
to hold that the use of the applicant’s mark would 
deceive or cause confusion. What one has to decide 
is whether a particular trade-mark was likely to de¬ 
ceive or cause confusion. What is important is to 
find out what is the distinguishing or essential feature 
of the trade mark already registered and what is the 
main feature or the main idea underlying that trade 
mark, and if it is found that the trade mark whose 
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registration is sought contains the same distinguish- 
fog or essential feature or conveys the same idea, then 
ordinarily the trade maik should not be registered. 
The burden of proving that the particular mark 
which a person seeks to register is not hkely to 

deceive or cause confusion is upon the applicant, it 
is for him to satisfy the Registrar or the Court that 
his trade-mark does not fall within the prohibition 
of s 8 or 10 and therefore the same should be re¬ 
gistered 62 Bom L R 841 1 AIR 1961 Bom 119 (120) 
(Pt B) (Pr 6) (DB). 

—S. 8 (a)—Use of trade mark causing confusion— 


Evidence. 

It would be difficult for any manufacturer of Bidis 
to get evidence of consumers of bidis so as to prove 
that he was confused whilst purchasing bidis. In any 
case where the sale of bidi with the mark claimed by 
the petitioner was not large, it would be further diffi¬ 
cult to get evidence of confusion. Such evidence is 
not absolutely necessary to be produced whilst op¬ 
posing the application for registration. The non¬ 
existence of such direct evidence does not prove at 
all that the Petitioner’s mark which very nearly 
resembles the mark of the opponents is not likely to 
deceive or cause confusion. 62 Bom LR 841: AIR 
1961 Bom 119 (121) (Pt C) (Pr 10). 


-Ss. 8 and 10—Trade-mark likely to cause decep¬ 
tion — Prohibition on registration—Power of Regis¬ 
trar to impose conditions—S. 15. 

Section 8 has to be read with S. 10 as otherwise 
impossible consequences will follow. When Ss. 8 
and 10 are read togetherthe conclusion that emanates 
is that the law prevents registration of a trade-mark 
which is likely to deceive or cause confusion but in 
the case of identity or similarity of trade marks 
which is also or may also be a ground for confusion 
or deception, the trade-mark could be registered 
under certain conditions as the Registrar may think 
fit to impose. S. 10 is an exception to the general pro¬ 
hibition against registration where the mark is likely 
to deceive or cause confusion; and whether condi¬ 
tions and limitations could or could not be imposed 
under S. 8, sub-s. (2) of S. 10 and S. 15 (4) give power 
to the Registrar to impose conditions and limitations. 
64 Cal W N 110 : AIR 1959 Cal 56 (57 to 59) (Pt A) 
(Prs 9,13) (DB). 


?—Applicability -— Findings as regards likeli¬ 
hood of deception or confusion—Effect. 

The findings as regards the likelihood of deception 
°{ confusion also bring into operation the provisions 
of S. 8 under which, therefore an application for re¬ 
gistration must fail. ILR (i960) l Cal 719: AIR 1959 
Cal 636 (640) (Pt F) (Pr 21) (DB). 


—Ss. 8 and 10— Tests to see if trade-mark will 
236 S 1 (DB)^ Si ° n ’ indicated - AIR 1955 N U C (Hyd) 


——S. 8 (a) — Plea of deception or confusion—Evi¬ 
dence of rebuttal by applicant—Admissibility. 

It is beyond dispute that the question of deception 
or contusion can be and has to be considered with 
reference to the opponent’s use of his mark in rela- 
non lo his goods during the prior period, for, the 
contusion or deception can arise only because it i< 

S uh U£er causes the mind of the consume! 
public to associate the opponent’s mark with the 
goods. If evidence regarding such user by the oppo 

“5 nt .l res Pect of his goods is relevant il 

cannot be said that similar evidence in regard to the 
applicants user cannot be availed of in rebuttal 

HJ ILR (1958) Mys 200 : AIR 195S 

Mys 85 (86) (Pt B) (P r 4) (DB). 

6 ®). and (3) — Distinctiveness — Sub. 
S 4 b - Sl ( 2 >» dfl als with distinct! 
yeness and S. 8 (a) also deals with something whicl 


is likely to deceive or cause 
is not distinctive. See Trade 
S. 6 (2). AIR 1956 Punj 4. 


confusion and therefore 

Marks Act (5 of 1940), 


4. “Or otherwise.” 

_S 8—“Or otherwise”—Interpretation of. 

Quaere:—Whether the expression “or otherwise’’ 
occurring after the words “by reason of its being 
likely to deceive or to cause confusion is ejusdem 
generis. And whether it is open to the Registrar to 
refuse registration on a different ground, viz., tnat 
the application contained a misstatement as to tne 
object represented by the trade mark even though 
that misstatement might not lead to any deception or 
confussion. (’51) 53 Bom L R 556 : I L R (19 d 2) Bom 
344 : A I R 1951 Bom 147 (154, 155) (Pt H) (Prs 15, 

16) (DB). „ 

5. “Contrary to any law. 

——S. 8 (c)—Contrary to any law—Amritdhara. 

The use of the word “amritdhara” in a trade mark 
is not contrary to any law within the meaning of 
S. 8(c) of the Act. A I R 1957 All 683 (692) (Pt C) 
(Pr 14). 

6. Burden of proof. 

a -S. 8 (a) — Application for registration of trade 

mark—Burden of proof. 

The provisions of S. 8, like the provisions of S. 10 
of the Trade Marks Act, 1940, are enabling provi¬ 
sions in the sense that it is not obligatory upon a 
proprietor of a mark to apply for its registration so 
as to be able to use it. But when a proprietor of a 
mark, in order to obtaio the benefit ot the provisions 
of the Trade Marks Act, such as a legally protected 
right to use it, applies for registration of his mark he 
must satisfy the Registrar that it does not offend 
against the provisions of S. 8 of the Act. The burden 
is on him to do so. London Rubber Co., Ltd. v. Durex 
Products Incorporated, (1963) 2SCW R9i (1964) 
1 S C A 503: (1964) 2 S C R 211: AIR 1963 S C 1882 
(1886) (Pt B) (Pr 8). 

#-S. 8(a)—Likely to deceive or cause confusion 

— Applicant for registration relying on series of 
marks having common feature — Onus to prove their 
extensive use in markets lies on applicant — Presence 
of such marks on register is no proof of its user. 
Coro Products Refining Co. v Shangrila Food Pro¬ 
ducts, Ltd. 62 Bom L R 162: 1960 S C J 509 : (1960) 
1 S C A 536 : (1900) 1 S C R 968 : 1960 Mad L J 
(Cri) 418 j AIR 1960 S C 142 (145 to 147) (Pt B) 
(Prs 13, 15). 


• ——S. 8—Burden of proof—(Evidence Act (1872), 
Ss. 101 to 103). 

The burden of proving that the trade mark which 
a person seeks to register is not Hkely to deceive or 
to cause confusion is upon the applicant. It is for 
him to satisfy the Registrar that his trade-mark does 
not fall within the prohibition of S. 8 and therefore 
it should be registered. National Sewing Thread Co., 
Ltd. v. James Chadwick and Bros., Ltd. 1953 S C A 
610: 56 Bom L K 21: (1953) S C J 509.: (1953) 2 Mad 
L J 215: 1953 SCR 1028 , AIR 1953 S C 357 (363) 
(Pt K) (Pr 22). 


■Ss. 8,10—Burden of proof. 

The burden of proving that the trade mark which 
a person seeks to register is not likely to deceive or 
cause contusion is upon the applicant. It is for him 
to satisfy the Registrar that his trade mark does not 
fall within the prohibition of S. 8 or S. 10 and there- 

i? 0 n t n£SS l , d .» be r ®8‘? ered - (’51) 53 Bom L R 556 i 

(ftE)(P® li)(DB)f AIR 1951 B ° m 147 (152) 

— Ss. 8 and 10 — Burden of proof is on applicant— 
He must satisfy Court that trade, mark does not fall 
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(Hy 1 d) , 2 P 3 r 61 h (DB). n ° f SS ' 8 aDd 10 ' AIR 1935 N U C 

SECTION 9 

MpanfnJ? a f d 2 d ~ Sc , ope — "Legal Proceeding" — 
Meaning of — Proceeding under S 46(2) Spp Tradp 

Marks Act (1940). S. 24. llR 1957 All 633. 


SECTION 10 
SYNOPSIS 

(Trade Marks Act (5 of 1940), S. 10.) 

1. Scope. 

2. Comparison of provisions of Ss. 8 and 10. 

See Trade Marks Act (1940), S. 8, Note 2. 

3. Likely to deceive or cause confusion." 

4. Sub-section (2). 

5. Burden of proof. 

1. Scope. 

i? c * 10“Scope, stated—Ss. 8, 9 and 10 impose dis- 
quahhcations which can exist side by side with the 
qua ibcation mentioned in S. 6 — A trade may be 
qua lhed for registration under S. 0 and yet be dis- 

Sn a JA? e 2 u , nder Ss - 8 ’ 9 and ]0 - See Trade Marks Act 
(1940), S. 6. AIR 1957 All G83. 

—’S- |0 —Pegister °f trade marks—Rectification of 
— Guiding considerations. 

The object of maintaining a trade mark register is 
that the public should know whose goods they are 
bu>iDg and with whom particular goods are asso¬ 
ciated. It is therefore, essential that the register should 
not contain trade marks which are identical or which 
so closely resemble each other that an unwary pur¬ 
chaser may be likely to be deceived by thinking that 
he is buying the goods of a particular person or a 
particular firm or a particular industry, whereas he 
is buying the goods of another person or firm or 
industry. In trade mark cases and especially when the 
Court has to compare two different words the matter 
in the ultimate analysis must depend upon first im¬ 
pression. The nature and kind of customer who would 
be likely to buy those goods and the surrounding 
circumstances and the likely result if each of those 
trade marks is used in a normal way as a trade mark 
for the goods of the respective owners of the marks, 
must all be considered. In a case falling under the 
section the evidence of long user by the person ac¬ 
cused of infringement or the failure of the complai¬ 
nant to prove actual deception is irrelevant. It is not 
for a witness or a large number of witnesses to tell 
the Court whether there -is likelihood of deception. 
The Court cannot abdicate its own function which is 
to decide on looking at the two trade marks and on 
considering them phonetically whether they resemble 
each other and whether there is likelihood of decep¬ 
tion. If the resemblance between the two marks is 
clear and obvious, then it is the duty of the Court to 
remove from the register a mark which is likely to 
cause deception. 59 Bom L R 548: I L R (1959) Bom 
702 : AIR 1958 Bom 56 (58 to 62) (Pt A) (Prs 3, 5, 6, 
8,13) (DB). 

-S. 10 (1) — Scope of—Non-existence of another 

trade mark on date of application — Another trade 
mark registered before application is allowed—Effect. 
There is a prohibition against registration of the 
trade mark, although there was no such trade mark 
in existence at date of application. See Trade Marks 
Act (1940), S. 16 (1). A I R 1958 Bom 56 (DB). 

—S. 10 (1) and (2)—Relative Scope. 

Sub-section (2) cannot be confined only to the cases 
of competition between a registered trade mark and 
an unregistered trade-mark but on the plain reading 
of the language it must also include cases of competi¬ 
tion between even unregistered trade marks none of 
which is on the register, so long as the fact of honest 


ACT (1940), S. 9 

concurrent use or other special circumstances are 
present It is true that sub-s. (1) commences with the 
words ‘save as provided in sub s. (2)." But that only 

means that the provisions of sub-s. ( 1 ) are to be read 

as modified by the provisions contained in sub-s. (2) 
and not that the provisions of sub-s. (2) should not 
be read independently but only as a proviso to sub- 
s. ( 1 ). sub-section (2) deals with all cases of honest 
concurrent use or of other special circumstances in 
which registration of trade marks by different pro¬ 
prietors although they are identical or merely resem¬ 
bling each other could be granted by the Registrar 
subject to conditions and limitations as he thinks fit. 
In sub-s. (1) the prohibition is against registering a 
trade mark which competes with another registered 
trade-mark. Sub-section (2) imposes no such limi¬ 
tation. 

Per Bachawat, J.: Sub-section (2) of S. 10 permits 
registration of an identical or resembling trade-mark 
though that mark does not offend against the provi¬ 
sions of sub-s. (1) and though the other mark is not 

on the register. The reasons are as follows: (1) There 
is no warrant for cutting the general words of sub. 
s * (2) a nd for limiting its protection to a mark which 
offends against the provisions in sub-s. (1); (2) The 
subject-matter of S. 10 is identical or resembling 
mark in respect of the same goods or description of 
goods. Sub-section (2) applies where there are such 
identical or not one of the marks is on the register; 
(3) Sub s. (3) on the face of it applies to a case 
where neither of the marks is on the register. Sub¬ 
section (2) clearly shows that S. 10 is not limited in 
its application to a case where one of the marks is 
already on the register; and, (4) Logically speaking 
the reasons for affording protection under sub-s. (2) 
are much stronger in a case where neither of the 
marks is on the register. 64 Cal W N 110 : AIR 1959 
Cal 56 (58, 61) (Pt B) (Prs 12. 35) (DB). 

-S. 10 (1) — Applicability — "Already on register 

or already registered" in S. 10 (D—Interpretation of. 
See Trade Marks Act (1940), S. 16 (1). AIR 1959 Cal 
56 (DB). 

-S. 10 — Prohibition of registration of similar 

marks—Matters to be considered. 

Where the two marks are not identical and there 
are obvious differences between the two, the impor¬ 
tant matter for consideration under S. 10 (lj, is whe¬ 
ther one so nearly resembles the other as to be likely 
to deceive or cause confusion. It is well established 
is that it is not superficial differences or differences 
in detail that matter but that the question has to b9 
determined bearing in mind the essential features of 
the two marks. In doing so, it is not the visual im¬ 
pression created when the two marks are seen side 
by side that should constitute the criterion but whe¬ 
ther the essential features of the mark in question 
leave such an impression that they are likely to cause 
confusion or deception in relation to the customer’s 
recollection of the essential features of the other 
mark. A I R 1951 Bom 147. Foil. 36 M ys L J 139 : 
1LH (1957) Mys 254 : A I R 1958 Mys 134 (l3o) 
(Pt A) (Pr 4) (DB). 

-S. 10—Considerations in registering trade marks 

indicated. See Trade Marks Act (1940), S. 8. AIR 
1955 N U C (Mys) 5952 (DB). 

2. Comparison of provisions of Ss. 8 and 10. 

See Trade Marks Act (1940), S. 8, Note 2. 

3. "Likely to deceive or cause confusion." 

Q-S. 10 (1)—Deception or confusion— Provisions 

of S. 10 (1) overlap those of S.8(a). See Trade Marks 
Act (1940y, S. 8 (a). A I R 1963 S C 1882. 

•-Ss. 10 (1) and (2) - Trade name likely to 

"deceive and cause coiifusion” — Tests indicated —• 
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Overall similarity bas to be considered—Trade names 
"Lakshmandhara” and “Amiitdbara” in respect or 
medicinal preparation for alleviation of various 
ailments - Word ‘‘Lakshamandhara’* held was likely 
to deceive and confuse persons of the class who 
generally purchased such preparation—“Lakshman¬ 
dhara” widely advertised and sold for a long time in 
particular State—Proprietors of “Amritdhara” stand¬ 
ing by and albwing ‘ Lakshmandhara” to grow in 
business — Held, that there was “acquiescence” to 
bring case within expression “special circumstances" 
in S. 10 (2) — Registration of “Lakshmandhara 11 in 
that particular state granted —AIR 195b All 823, 
Reversed. See Trade Marks Act (1940), S. 14. AIR 
1963 S C 449. 

-S. 10 — Registration of trade mark—Use of trade 

mark if causes confusion — Matters to be considered. 
See Trade Marks Act (1940), S. 8 (a). AIR 1961 Bom 
119 (DB). 

*T"?. 10—“Likely to deceive or cause confusion” — 
Distinguishing or essential feature of trade mark — 
How to find it. 


In deciding whether a particular trade mark i: 
likely to deceive or cause confusion, it is not suffi 
m . ere *y to compare it with the trade mark 
winch is already registered and whose proprietor i; 
ottering opposition to the registration of the formei 
trade mark. What is important is to find out what i: 
the distinguishing or essential feature of the trade 
mark already registered and what is the main featuri 
or the main idea underlying that trade mark, and ii 
it is found that the trade mark whose registration i.« 
sought contains the same distinguishing or essentia 
tea ure or conveys the same idea, then ordinarily the 

U? 5 * j IS ng , be c o™es to the conclusion that 
me trade mark should not be registered. The rea 
question is as to how a purchaser, who must be look. 

JP? n * ?? average man of ordinary intelligence 
Hnn hI 6 ' aCt ij 8 .Particular trade mark what associa. 
and in f ° rm b c y ,ookiD 8 at the trade mark 

mark wlike? resp j ct woula connect the trade 
f’51> St g n°4 s w bich he would be purchasing 

usl fern St M« S 6 ,i ILR (I952 » Bom ' A I B 

18 1 Bom 147 (152, 154) (Pt G) (Prs 10, 14) (DB). 

cause* rnnf^' Res ® m blance likely to deceive oi 

S3 cases—Effect. TCSl ”* AbSeDCe ° f ol 

th« h or h not r *h 0 « there u, any resemblance and whe. 
not the resemblance is such as likelv tr 

to KBrtt - re questions which have 
basis of their n by *j 8 Registrar on the Court on the 

possession clp.T U . nd 5f ,an ? D * of the matter. The 
place and then S «!; hat tbe Registrar in the firsl 

the Vurt has V h ®i g ? r es t0 the Court 

evidence of cases ofliPh^l' f ° r r * S ? quit ® aparl froni 
of experts a? tnrhiiff‘V-l 1 ^fusion or the opinions 

inherent probabdRv* rff ‘° d of f confusion ' av f ° the 
decision on i y .! the 80nfusi °n- In making a 

Courthas to take iK° 0, IJ the .. Rc «Sf'? r a “ d 
ing circumstances ~»h C « 0DS ^ er » atl °i n l 11 the Ground, 
visual or phonetic ex * ant °* the resemblance 

goods, the character market 

equipment of the ner^nn. 21 2 and geoeral mental 
these goods andalfofSS* W ^° are i!V e J y t0 P urchase 
TheaBience of anv evil matters whic t are re,6vaDt 

case of confusion 7 ? d j DCfl r . e 8 a , rds any actual 
value whatsoever lfiQo1fp?5 on ‘j* therefore, of no 
Rel. on. ILR and ( 1900 > RR C 628 

W,638KPt^p’ 5 1 3f 4 ‘), 7 D 9 Bi. AIR 1959 Cal 63£ 

Prohibit^ 1 M 8 reZtratlo k n‘Ll° hT. dec D e P |io “- 

oan Impose oondiHon,h', 1,bs <>lM«-Re*I«trai 
T..de Marks ft<{% ^ fflSSfiS 


-S. 10—Test to see if trade-mark will cause con¬ 
fusion indicated. See Trade Marks Act (1940). S. 8. 
AIR 1955 NUC (Hyd) 2361 (DB). 

-S. 10 (1) — Registered trade mark for soaps, 

perfumery, cosmetic goods etc,—Similar trade mark 
for aearbatties—Not allowed. 

Where the opponents have a registered trade mark 
in respect of articles of perfumery such as soaps, 
perfumery, cosmetics, heir lotions, and essential oils 
in class 3 and the applicant’s goods namely agar- 
batties in respect of which he seeks registration of 
his trade mark also come under the same description, 
the marks being closely similar in the sense that they 
are likely to deceive or cause confusion, the terms of 
S. 10 (1) apply and make it imperative that registra¬ 
tion should be refused. 36 Mys L J 852 : ILR (1958> 
Mys 200: AIR 1959 Mys 85 (87) (Pt D) (Fr 7) (DB), 


® ;Ss. 10 (2) and 8 (a) — Construction of S. 10 (2) 
—It is to be-construed independently of sub-s. (1) 
—8. 8 (a) does not override effect of 5. 10 (2). 

When considered by itself S. 10 (2), permits simul¬ 
taneous registration of identical or similar marks at 
the instance of several proprietors, quite irrespective 
or the question whether an identical or similar 
mark is already on the register. Its language is wide 
enough to embrace a mark which is already on the 
register as well as a mark which is not on the register 
at all. The mere fact that sub-s. (1) is made subject 
to the provisions of sub-s. (2) cannot justify the 

narrowing of the scope of the language used by the 

, e p™ r e in sub.s. (2). The provisions of sub-s. (2) 
ot a. 10 are by way of an exception tothe prohibitory 
provisions of the Trade Marks Act. Those provisions 
are contained in S. 8 (a) and S. 10 (1). The condition 
for the appheabihty 0 f sub-s. (1) of S. 10 is undoub¬ 
tedly the existence of an identical or similar mark on 
the register. Further, the provision in S. 8 does not 
override the statutory effect of S. 10 (2) of honest 

concurrent use and an objection under S. 8 (a) may 

be disposed of it there is evidence that the trade mark 

k^ S rlv b 2 e T°2 eS lf y i USe o ' vithout confusion resulting. 
FWh,' 3 T, ra , de „' M i r ^ 8 * Edn. Halsbury’s Laws of 
t ? B j d D V uL 3 y e1, °?- AIR 1955 s c ■‘Go, Disting. 

v * Du rex Products Incor- 

(19641 d 2 ( S 96 r n <?,? V Yio 9 *J 1964 > 1 8 C A 503 : 

1888)(Pt I, C 1882 < 1887 ' 

TSSt money. ““'h " ,0 heC0 " sidered »" d *>• 

The question of volume of use is always a relevant 

under°S lO^fofth® a D ? r ‘ h , 0Qest ,concurrent use* 
each case° N* hi h J Act \ , rt depe , nds 0n the facts of 

JSLgffJ! h , ard an ^ fast rule caQ be U*d down 

suSTS? H !i se for the Purposes of 

if it is shown’fho; f ^ fdinaii, y * would be sufficient 
mo J S r °i Wn i l there was a commercial use of the> 

1 '&£2SS3fi8. oTe C oT,hema e fk~ 
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the application in relaUon to »? S “ ki® 8 pecu “ ar 
the application and this IndndVisVby'ln'Tp 8 ;,',"^ 
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of his mark before the conflicting mark was register¬ 
ed or used. Hence, the socio. economic consideration 
of the use of the articles is not a relevant circumstan¬ 
ces. 1S57 RPC 2S9, Rel. on. London Rubber Co., 
Ltd. v. Durex Products Incorporated. (1963) 2 
SCWR9: (1964) 1 S C A 503: (1964) 2SCR 211i 
AIR 1963 S C 1882 (1S90) (Pt H)(Pr 22). 

-S. 10 (2) — Honest concurrent user. 

Where the applicant was advertising his medicine 
from 1923 to 1942 in the same journals and periodicals 
in which the objector was also advertising his medi¬ 
cine and the name used by the applicant was entirely 
different: 

Held, that when the applicant had been openly 
advertising his medicine through the same medium 
and increasing its sale no element of dishonesty could 
be attributed to him. Hence he was entitled to the 
registration of the name under which he was describ¬ 
ing his medicine on the basis of honest concurrent 
user from 1923 to 1942. 1958 All L J 474 : 1LR 
(1958) 2 All 721: AIR 195S All S23 (829) (Pt D) 
(Pr 28) (DB). 

[Reversed in AIR 1903 S C 449]. 

-S. 10 (2)—Other special circumstance—Estoppel 

against objector — (Evidence Act (1872), S. 115). 

In order to invoke estoppel against the objector to 
the registration of a trade mark, there must be 
elements in the evidence of long concurrent user by 
the applicant though not honest, within the know¬ 
ledge of the objector; that the circumstances were 
such as to lead to the reasonable inference that the 
objector waived his right to object to that used. 1958 
All L J 474 : ILR (1958) 2 All 721 : AIR 1958 All 
323 (829) (Pt E) (Pr 30) (DB). 

[Reversed on another point in AIR 1903 S C 449.] 

-Ss. 10 (2) and 15 (4)—Registrar’s power to allow 

amendment of trade mark. 

The words ‘conditions and limitations’ in Ss. 10 (2) 
and 15 (4) of the Act have no reference to the power 
of amendment of the trade mark. The words ‘condi¬ 
tions and limitations’ have reference to such things 
like mode of user of the trade mark or as to the area 
of its user. The only power the Registrar has of 
allowing amendment of a trade mark proposed for 
registration if before or at the time of acceptance of 
the mark for advertisement for purposes of registra¬ 
tion; and also after acceptance, provided the appli¬ 
cant makes application for or asks for such amend¬ 
ment. ILR (1960)2 Cal 174 : AIR 1959 Cal 654 (658) 
(Pt D) (Prs 40, 41) (DB). 

-S. 10 (2)— Concurrent use of trade mark proved 

to be 'dishonest — Registration on basis of ‘other 
special circumstances’ - Permissibility. 

Where the concurrent use of a trade mark has been 
proved to be dishonest, it is open to the Registrar to 
permit registration on the basis of other special 
circumstances. The intention of the legislature clearly 
was that in two classes of cases registration would be 
permitted when there is identity or resemblancelikelv 
to deceive or cause confusion — the first class to 
consist of cases of honest concurrent use and the 
second class to consist of cases where there are 
special circumstances not being cases of dishonest 
concurrent use. The whole idea behind the law of 
registration of trade marks is to prevent fraudulent 
use cf the marks of one proprietor by another pro¬ 
prietor. ILR (1960) l.Cal 719 : AIR 1959 Cal 636 
(640) (Pt D) (Pr 18) (DB). 

-S. 10 (2) — Concurrent use-Question of fact. 

Concurrent use concerns the volume of use which 
is a question of fact. There is no express statutory 
emphasis that the use should be large and substantial. 


64 Cal W N 110: AIR 1959 Cal 56 (59) (Pt D) 
(Prs 15, 19) (DB). 


-S. 10 (2)—Concurrent use—Finding of Pegistrar 

—Interference in appeal. 

In S. 10 (2) it is the “opinion of the Registrar” 
which is expressly said to judge if the case of honest 
concurrent use makes it proper to permit registration. 
Of course the opinion of the Registrar can be revised 
in an appeal under S. 70 but the statute has made his 
opinion the first standard on the question. Unless 
that standard is obviously not discharged, the High 
Court should hesitate on a disputed question of fact, 
namely the concurrent use, to take a contrary view 
on the ground merely that a different view is possible. 
64 Cal VV N 110: AIR 1959 Cal 56 (59) iPt E) (Pr 17) 
(DB). 


-S. 10 (2)—“Other special circumstances.” 

The words “other special circumstances” are desig¬ 
nedly left vague by the statute. It is difficult to 
exhaust or categorise such special circumstances in 
which competing trade-marks could be permitted to 
be registered with limitations and conditions. The 
word “other special circumstances” even construed 
ejusdem generis with “honest concurrent use” can 
include a variety ot special circumstances relating to 
the use of a trade-mark. To state a few, the name for 
which registration is sought being the name of the 
applicant-company itself, long user of the name and 
the resultant hardship to the applicant if registration 
is denied, the socio-economic consideration of the 
user and that the registration sought is for goods 
which are very different from the goods ot the 
opposer are special circumstances. 64 Cal W N 110 i 
AIR 1959 Cal 56 (60) (Pt G) (Pr 22) (DB). 

-S. 10 (2)—"Use” — Use in relation to samples — 

S. 2 (1) (e) and (2). 

Bachawat J. — Having regard to the language of 
Ss. 2 (1) (e) ana 2 (2) of the Act use in relation to 
samples ot the goods is use within the meaning of 
sub-s. (2) of S. 10. 64 Cal W N 110 : A I R 1959 Cal 
56 (61) (Pt H) (Pr 38) (DB). 

-S. 10 (2)—Benefit of — Petitioner must establish 

honest use for considerable period and over sub¬ 
stantial area. AIR 1955 N U C (Hyd) 2361 (DB). 


-Ss. 10 (2) and 17— Scope—Registration of trade 

mark in joint names of two persons—Validity. 

A obtained a registration of a trade mark in his 
name on a false representation that he was the sole 
proprietor of the trade mark though in fact his father 
was the sole proprietor. Subsequently A’s brother B 
who had been using the same trade mark which his 
father was using applied under S. 40 (2) for cancella¬ 
tion ot the entry in A’s name. The Judge who enter- 
:ained the application came to the conclusion that 
the registration was invalid as :being obtained by 
Fraud but ordered a joint registration in the names ot 
\ and B. 

Held, that the order directing joint registration 
was not justified and must be set aside. Section 10(2) 
of the Act refers to concurrent user which is honest 
that is independent concurrent user that is user 
which cannot be traced to the same source. Betore 
a joint registration is ordered;under S. 17 there should 
be applications from at least two persons and the 
Registrar should have an opportunity of forming an 
opinion by reason of special circumstances existing 

in the case. 1956 Mad W N 751 : I L R (1957) Mad 
206 : 69 Mad L W 739 : (1956) 2 Mad L J 469 : AIR 
1957 Mad 76 (78) (Pt B) (Pr 4) (DB). 

__Ss. 10 (2), 17 (2), 46 (2) - Entry made without 

sufficient cause—Order to be made. 

Held, that on the conclusion that the registration 
had been procured by fraud in that it was obtained 
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on material misstatements in the application for 
registration of the trade mark this became a case 
where the entry had been made in the register with¬ 
out sufficient cause and become liable to be cancelled 
or varied as the tribunal thought fit under S. 40 (2). 
This was not a fit case, however, for cancellation but 
only for variation of the entry in the register, this was 
a case which would fall under S. 10 (2). In the spe¬ 
cial circumstances of the case it was unnecessary to 
cancel the entry made in the Trade Marks Register 
and the proper thing to do was to vary it by register¬ 
ing both the petitioner and the respondent as joint 
proprietors of the trade mark and that the proprietary 
rights in the trade mark would naturally date from 
the dates of their respective settlement deeds. This 
joint registration would also be in conformity with 
the spirit if not the letter of S. 17 (2) as the petitioner 
and the respondent did not beiDg governed by the 
Aliyasanthana law constitute members ^of a joint 
family coparcenary and the two ^factories did not 
constitute joint family assets. AIR 1956 Mad 184 
(188) (Pt E) (Prs 25, 26). 

-S. 10 (2)—Action for infringement—Plea of con¬ 
current and honest user—Procedure—Stay of suit. 

What is commonly described as a plea of honest 
and concurrent user in an action for infringement 
really connotes that the defendant contends that on 
the strength of honest and concurrent user he is enti¬ 
tled to get his mark also registered under the provi- 

S 'i 0DS l ^ aw ‘ R * s 0ldy u P on the registration that the 
plea becomes a complete and absolute plea and not 
before. When therefore an unregistered proprietor 
raises a plea of honest and concurrent user in a suit 
tor infringement at the instance of a registered pro¬ 
prietor the proper thing for the defendant to do to 
prove the bona fides of his claim is to make an appli¬ 
cation for registration on the strength of honest and 
concurrent user and simultaneously ask the Court 
to stay further proceedings in the suit. In such an 
SW* p /°Pf r course f °r the Court to take would 
ft?* 10 st jy further proceedings so that the defen. 

s 55 bs , tant,ate h ’ s defence because to refuse 
denritp »hA l ? P i oaeed £ with the suit would be to 
defence h Jl* 1 of a substantial and strong 

stavS npnr? th ?K l6aS0Q . why the suit shouId be 
aDolIeat?n? d fn g * lhe - , C0 “ pletioD ° r disposal of the 
amh t if fL f - i registration is that the extent and 

will a?L th A ln f u S ct,on w hich the Court may grant 

Snd? Innc dep !f d i: t0 - a co ™derable extent upon the 

tmr mf5iHm Dd Iia V tations ’ if an V which the Regis- 

e^ms of h V^ P f ?o5 Vhl i e c gr , a n ntiDg the registration in 
mqSojw sub -J* (2) of S. 10. 37 Mys L J 801 : ILR 
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are matters for adjudication by the Registrar. Even 
if finding on adjudication of these matters of fact is 
in favour of the view that the applicant before him 
is honest in user although the marks may have been 
similar it is still a matter of discretion with him 
whether or not to allow registration under that 
provision. That discretion, no doubt, has to be 
exercised judicially. The basis for such exercise has 
been stated to be that the fact that one merchant or 
trader has obtained registration for his mark ought 
not to be permitted if possible to destroy or prejudi¬ 
cially affect the trade of other persons who have 
conducted themselves honestly. If there is no such 
honesty at all it is not possible to tcontend that the 
Registrar has not exercised his discretion judicially 
in refusing registration. 37 Mys L J 80L: ILR (1959) 
Mys 668 : A I R 1960 Mys 142 (145, 146) (Pt D) 
(Pr 15) (DB). 

-S. 10 (2)—Concurrent use of trade mark—Use of 

only prominent feature —Not sufficient. 

The honest concurrent use relied upon by the ap¬ 
plicant under S. 10 (2) must refer to the trade mark 
sought to be registered. It is not enough if.one feature 
of it even though it may be a prominent feature 
has been used. 36 Mys L J:852: ILR (1958) Mys 200i 
AIR 1959 Mys 85 (86) (Pt A) (Pr 3) (DB). 

5. Burden of proof. 

• -^-S. 10 (2) — Concurrent use —Reasonable pro¬ 
bability of confusion —Burden of proof. 

The question of discharging the burden of establish¬ 
ing that there was no reasonable probability of con¬ 
fusion cannot arise in a case of honest concurrent 
use. However that burden may be taken as dis¬ 
charged by the eloquent fact that throughout there 
has not been a single instance of confusion. 

Held, that there was no likelihood of confusion or 
deception in this case because the respondent’s goods 
were confined to contraceptives for use by women 
which could only be used with medical assistance 
while the appellant’s contraceptives were essentially 
for men. London Rubber Co., Ltd. v. Durex Pro¬ 
ducts Incorporated (1963) 2SCWB 9: (1964) 1 

fl890, b pt inpfzaf. s c R2111AIB 1963 s c 1383 

—Ss. 10 and 8-Burden of proof —It is for the ap¬ 
plicant to statisfy the Registrar that his trade mark 
does not fall within prohibition of S. 8 or S. 10 and 

’c Ul o bartered. See Trade Marks 
Act (5 of 1940), S. 8. AIR 1951 Bom 147 (DB). 

RvZi!\o°r 0l i US ~ 0aus of pr0 Y ing that a mark is not 

likely to deceive or cause confusion is on the appli- 

Cai l t H a f? d lf 11 1S . not , clear tbat deception may not 
result the registration should be refused. ILR (I 960 ) 

( 2 DB). 174 : A 1 R 1959 Cal 654 ( 659 > (Pt F) (Pt 46) 
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SECTION 11 

“7 S' l •* .Registrar s duty to consider registration 
ot combination mark as a whole. 

Section 11 gives an indication that it is the whole 
mark which is proposed for registration that is to be 
registered. The Deputy Registrar had no power to 
cut out the words ‘Vapour Rub’ from the appellant's 
trade mark and direct registration of the amended 
maik‘Karsote’. The Deputy Registrar had no power 
to dissect the mark and then conclude that some 
component parts were distinctive and some were 
not distinctive, and on that ground direct registration 

of a part of the mark and refuse registration of the 
other parts. He must consider the combination mark 
as a whole. ILR (1960) 2 Cal 174: AIR 1959 Cal 
654 (659) (Pt E) (Pr 43) (DB). 

SECTION 12 

-S. 12 — Containers bearing complainant’s trade 

maik recovered from shops of accused — Complain, 
ant’s product removed and spurious substituted — 
Offence under Ss. 482, 485. held established. See 
Penal Code (1860), S. 482. 1961 (1) Cri L J 488: 
AIR 1961 Cal 240 (DB). 

SECTION 13 

• -S. 13—Imposition of disclaimer under—Power 

when arises. 

The power of the tribunal to require a disclaimer 
under the section is conditioned and made depen¬ 
dent upon the existence ot one of two things which 
are set out in els. (a) and (b) and which have been 
called the jurisdictional facts. It is only on the 
establishment ot one of the two jurisdictional facts 
that the Registrar’s jurisdiction regardieg imposition 
of a disclaimer arises. Registrar of Trade Marks v. 
Ashok Chandra Rakhit, Ltd., 1955 Mad W N 935 : 
1955 SCJ 562: (1955) 2 MLJ (SC) 76: 1955 
Andh WR(SC) 330 : 1955 S C A 1043 : (1955) 2 
SCR 252 : AIR 1955 S C 558 (561, 562) (Pt A) 
(Pr 6). 

# —S. 13 — Power to impose disclaimer — Nature 
and exercise of. 

The exercise of the power of imposing disclaimer 
conferred on the Registrar by S. 13 always remains 
a matter of discretion to be exercised, not caprici¬ 
ously or arbitrarily but, according to sound principles 
laid down for the exercise ot all judicial discretion. 
Registrar of Trade Marks v. Ashok Chandra Rakhit, 
Ltd., 1955 Mad VV N 935 : 1955 S C J 562 : (1955) 2 
M L J (S C) 76 : 1955 Andh W P (S C) 330 : 1955 
S C A 1043 : (1955) 2 S C R 252 : AIR 1955 S C 558 
(561, 562) (Pt B) (Pr 6). 

# -S. 13—Purpose of. 

The avowed purpose of the section in requiring a 
disclaimer is not to confer any direct benefit on the 
rival traders or the general public but to define the 
rights ot the proprietor under the registration, so as 
to minimise, even if it cannot wholly eliminate, the 
possibility of extravagant and unauthorised claims 
being made on the score of registration ot the trade¬ 
marks. Registrar of Trade Marks v Ashok Chandra 
Rakhit, Ltd. 1955 S C J 562 : 1955 Mad W N 935 : 
(1955) 2 M L J (SC) 76 : 1955 Andh W R (SC) 330 : 
1955 S C A If 43 : (1955) 2 S C R 252 : AIR 1955 SC 
558 (563) (Pt D) (Pr 8). 

• -S. 13, Proviso-Scope of — Rights under other 

Acts are preserved. 

The proviso to S. 13 preserves intact any right 
which the proprietor may otherwise under any other 
law have in relation to the maik or any part thereof. 
The disclaimer is only for the purposes of the Act. 
It does not affect the rights of the Proprietor except 
such as arise out of registration. Registrar of Trade 


ww k nos A \ h °k Chandra Rakhit, Ltd., 1955 Mad 
WN 93o : 1955 SCJ 562 : 1955 Andh W R (S C) 
(1955) 2 M L J (S C) 76 : 1955 S C A 1043 : 
(1955) 2 S C R 252 : AIR 1955 S C 558 1563) (Pt E) 

(it l#). 


®—. S - 13 (2) (n) — Imposition of disclaimer — 
Exercise of discretion by Registrar-Interference by 
High Court—Principles. 

S. 13 confides a discretionary power of imposing 
disclaimer in the ‘tribunal’ which, by virtue of S. 2 (n) 
means the Registrar or, in proper proceedings, the 
High Court. It is however to be remembered that it 
is the Registrar to whom in the first instance is 
committed the discretionary power. If that autho¬ 
rity has exercised his discretion in good faith and 
not in violation of any law such exercise of dis. 
cretion should not be interfered with by the High 
Court merely on the ground that, in the opinion of 
the High Court, it could have been exercised differ¬ 
ently or even that the High Court would have 
exercised it differently, had the matter been brought 
before it in the first instance. The proper approach 
in such a case is for the High Court to consider, 
whether the Registrar had really gone so wroDg as 
to make it necessary to interfere with his discretion. 
Registrar of Trade Marks v. Ashok Chandra Rakhit, 
Ltd , 1955 Mad W N 935 i 1955 8 C J 562 : 1955 
Andh W R (SC) 320 : (1955) 2 M L J (SC) 76 : 1955 
S C A 1043 i (1955) 2 8 C R 252 : AIR 1955 S C 558 
(562, 566) (Pt C) (Prs 7, 16). 


SECTION 14 

•-Ss. 14, 8 (a), 10 (1), 10 (2) - Trade name 

likely to ‘deceive and cause confusion’ — Tests 
— Overall similarity has to be considered — Trade 
names‘Lakshmandhara’and ‘Amritdhara’ in respect 
of medicinal preparation for alleviation of various 
ailments—Word ‘Lakshmandhara’ held was likely to 
deceive and confuse persons of the class who gene¬ 
rally purchased such preparation — ‘Lakshmandhara* 
widely advertised and sold for a long time in parti¬ 
cular state — Proprietors of ‘Amritdhara’ standing by 
and allowing ‘Lakshmandhara’ to grow in business— 
Held, that there was ‘acquiescence’ to bring case 
within expression ‘special circumstances’ in S. 10 (2) 
—Registration of ‘Lakshmandhara’ in that particular 
state granted. AIR 1958 All 823, Reversed. Amrit¬ 
dhara Pharmacy v. hatya Deo Gupta, 1964 8CD 75 : 
(1963) 1 S C A 267 : ILR (1963) 1 All 38 : (1963) 2 
SCR 484 : AIR 1963 S C 449 (452, 453, 454) 
(Prs 7, 8, 9, 11, 13, 14). 


-Ss. 14 (3), 48 (1) — Amendment of application 

tfter advertisement—Power of Registrar. 

It is not possible to give to the expression “to 
imend his application” in S. 14 (3) very wide con¬ 
notation. The proper construction of S. 14 (3) is to 
iquate the discretion exercised by the Registrar and 
>. 48 (1) with the discretion conferred upon him 
inder S. 14(3). Just as the Registrar cannot allow 
in amendment of a trade mark alter registration 
vhich w'ould substantially affect its identity, siam- 
arly the Registrar has no power to allow an amend- 
nent of a trade mark after the original trade niaik 
las been advertised in a manner affecting the identity 
if the trade mark. When an application for amend- 
nent is made after acceptance, it is for the Registrar 
o apply his mind and consider whether the appn- 
ration is such as would result in substantially auect- 
ng the identity of the trade mark. If he comes to 
hat conclusion, then the amended application mu 
.e advertised. If, on the other hand, he corns to 
he conclusion that the amendment will not sud- 
tantially affect the identity of the trade mark. then 
Ms discretionary with him whether he 
hould not order advertisement. 59 Bom L R » 
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fLR (1957) Bom 564 i AIR 1958 Bom 47 (49, 50) 
<Pt A) (Prs 5, 7) (DB). 

-—S. 14 (3)—Amendment-Identity of trade marks 
-Factors involved — Judgment of Registrar — Inter¬ 
ference by Court—Grounds. 

The question of identity of trade marks depends 
upon various factors — How the particular object 
appears in one trade mark and how it appears in the 
other, what part of the object is emphasised in one 
and what part in the other, what impression one 
object will give to the purchaser and what impres¬ 
sion the other object will give to the purchaser—and 
•therefore merely because the same bird appears in 
both the trade marks, they will not be necessarily 
identical. The Registrar of Trade Marks is a much 
better judge in these matters than the Court can ever 
be. But the decision of the Registrar must be given 
after considering the relevant and material provisions 
■of the law and after applying his mind to what the 
law directs him to apply his mind to. If his judg¬ 
ment is given without these considerations, then if 
the Court interferes, it is not interfering with his 
■discretion but it is interfering because the Registrar 
has failed to exercise properly the jurisdiction. 59 
Bom L R 539 :1 L B (1957) Bom 564 : A I R 1958 
Bom 47 (50, 51) (Pt B) (Prs 7, 8,10) (DB). 
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interfere. See Trade Marks Act (1940), S. 70. AIR 
1963 Mys 122 (DB). 

-S. 14 (l) — Marks satisfying requirements for 

eligibility — Refusal to register — High Court when 
car, interfere indicated. See Trade Marks Act (1940), 
S. 70. AIR 1963 Mys 122 (DB). 

SECTION 15 

-Ss. 15 (4) and 76 — Registrar refusing registra¬ 
tion of trade marks—Appeal. 

Application for registration of trade mark—Regis¬ 
trar after hearing objection of the other party 
deciding uuder S. 15 (4) that trade mark should not 
be registered on account of its similarity to another 
registered trade-mark — Proceeding held did not 
amount to suit because decision did not relate to any 
right of parties — Decision held was not conclusive 
and therefore did not amount to a decree — Appeal 
under S. 76 against such order held was first appeal 
from an order and not from a decree. 1954 All W R 
(HI C) 280 : A I R 1954 All 720 (720, 721) (Pt A) 
(Pr 3) (DB). 

-S. 15 (41—Registrar's power to allow amendment 

of trade mark pointed out. See Trade Marks Act 
(1940), S. 10 (2). A I R 1959 Cal 654 (DB). 


— S. 14 — Registration of trade mark — Discretion 
of Registrar. 

In the case of trade marks public interest is also 
concerned, acid if by reason of the abandoning by 
•the opponent of his right in a particular area for an 
unduly long time the trade mark has come to be 
associated in that area with the goods of the peti¬ 
tioner, it will not be right to refuse registration to 
the petitioner in that area. The minority of the 
opponent will not be of assistance when as a fact his 
ather, who had abandoned the right was alive during 

tow n of “vevMr. after such abandonment. A I K 
1956 Bom 641 (644) (Pt D) (Pr 9). 

TT?* 14—Registration of trade mark is not absolute 

figbc, 

„J. ber0 * s D0 absolute right in anyone to obtain the 
3ft?! 10 .?. 0 /.* trade The effect of Ss. 8,10 

ih* Tui? ^ ** 8 or 8> 10 is applicable, then 

tr8r n a f de scretion at all; he must refuse 

t o houg ^ 1 the case ma y not fal1 within 
the ambit of S. 8 or S. 10 he has discretion under 

I r inX n ?t n< 5 !?n? gister the trade mark. 57 Bom 

Wfo 976 ' A 1 R 1956 Bom 

parties 14 ~~ Materia! date to determine rights of 

ira I d« th mo Ca i? e °* a V applications for registration of 
rightsofYhAnjS 0Udlng °PP° sed applications, the 
atthedat« h ol P fK rty 0r ,? acties are to be determined as 
1 198019rJinM for registration. ILR 

<Pr 19) (DB). ,AIR 1959 Cal 65i < 656 > C) 

accent umW^ /iT 8 (*l “ Registrar refusing to 
trademark V app R cation * or registration of 
cussed I A^ a ? Pe n Un J der scope of dis- 

1955 NUC (Cal) 36°64 e (DB,^ 601 indi<!at8d - AIR 

■onff 5 * Parties—Registrar can act 

on «. A IR 1955 NUC (Hyd) 2361 (DB). 

nV 4 r C ° nMnt of real owner - 

orieto ? 1 a l 1 !? 1 th ® ap P li ? anl himself is not the pro- 
onTitle ht ,r; e S aul°^ the re t l would not 

(1891) 8 R prmn \ be ma f k on bIs own name. 

(188)(Pt D) (p/U), Re ' 0D ‘ AIR 1958 Mad 184 

m^k wat ref “Mng registration though 

K was eligible under S.0(L)-High Court can 


-Ss- 15 (2) and 84— Cochin Trade Marks Act (19 

of 1119), S. 15 (2)—Trade Marks Rules (1122). R. 30 
—Limitation for filing notice of opposition—Starting 
point. 

The four months’ period prescribed by R. 30 read 
with S. 15(2) for filing the notice of opposition to 
the registration or a trade mark should be counted 
from the date of despatch of the Trade Marks Journal 
containing the advertisement to the subscribers and 
not from the date when it is got printed or few 
copies or cuttings distributed among the subordinate 
offices of the Trade Marks Registry or among the 
applicants for registration. The reason is that the 
object of advertisement will be served only when the 
journal is distributed among the subscribers or other- 
w»se made available to the public. A I R 1952 Tiav- 
Co 77 (78) (Pt A) (Pr 4) (DB). 

SECTION 16 

S. 16 (1)—Applies to applications accepted with 

and modiaca,ions - AIR 

—Ss. 16 (t), 10(1) and 46—Relative scope — Non¬ 
existence of another trade mark on date of applied 
tion—Another !rade mark registered before applica¬ 
tion is allowed—Effect. ^ 

Section 10 (L) is a procedural section, and must be 

tion S Section°10 S nJ 0 ^ T hic £ is a substantiv e sec- 
tion. Section 10 (1) provides that co trade mark shall 

be registered which is identical with a trade mark 

belonging to a different proprietor and already on 
the register in respect of the same goods or descrip- 
tion or goods, or which so nearly resembles snob 
™ d » «'obe likely to deoSvoTcage coo- 
Tbe f e (ore, when on the date of the registra¬ 
tion there is a trade mark on the register closelv 

traHn'n lh 8 th fu trad ? mark ?fthe applicant for regis- 
tratioQ, then there is a prohibition against the reck 

rahon of his trade mark, although there was no s S?h 

SSSSa’S 

““tin im7-crp r e?en R cyf iSlrar - Decisi0n « *««. 

triL Cerla l niy j S the R^strar’s duty to register « 
Kegisttar should use the power of coEfug to a d^U 
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sion either on facts which do not exist or on facts 
which he invests or on facts on which no opportu- 
nity is given to the applicant to bring further evi¬ 
dence to satisfy him. Such a course would be pro¬ 
cedural^ hard and unfair. A I R 1959 Cal 116 (116, 
117) (Prs 6, 8) (DB). 

- S. 16 (1) — Applicability — Doctrine of relation 
back S. 10 (1) — ‘‘Already on register or already 
registered”—Meaning of. 

Obiter : It may be that the doctrine of “relation 
back’’ under S. 16(1) does not apply to the expres¬ 
sion “already on register or already registered’’ in 
S. 10 (1) not only because S. 10 appears iu Chap. Ill 
relating to “procedure for and duration of registra¬ 
tion’’ so that the statute there provided that the date 
of registration shall be deemed to be date of the 
application for registration but also because the 
expression “already on the register or already re¬ 
gistered” in S. 10(1) might mean the date actually 
on which the trade-mark is put on the register and 
not the notional date a? provided in S. 10 (1) even 
though such notional date is for the purposes of the 
Act. 64 Cal VV N 110 : AIR 1959 Cal 56 (59) (Pt C) 
(Pr 14) (DB). 

-Ss. 16 and 76 — Discretion of Registrar—No in¬ 
terference unless conclusion is clearly wrong or per¬ 
verse. AIR 1955 NUC (Hyd) 2361 (DB). 

-S. 16 — Exercise of discretion by Registrar. See 

Trade Marks Act (1940), S. 8. AIR 1955 NUC (Mys) 
5952 (DB). 

SECTION 17 

- S. 17 — Exercise of discretion by Registrar — 

Equitable principle and its application in exercise 
of discretion under S. 14. 

The Registrar has, under S. 14, wide discretion sub¬ 
ject to the only limitation that it must not be arbi¬ 
trarily of capriciously exercised. In deciding what 
are the principles upon which that discretion should 
be exercised, it is not right totally to exclude equit¬ 
able principles. It is open to the Registrar to take 
into consideration the agreement arrived at between 
the parties. And, if he is satisfied that in ignoring 
a solemn agreement and in attempting to act con¬ 
trary to its clear provisions the applicant’s case is 
not founded in truth, then the Registrar has the 
discretion to compel the applicant to adhere to his 
solemn covenant and not to give him a relief which 
will constitute a breach of that covenant. For, no 
Court of conscience will permit a relief to be granted 
which is in its very nature unconscionable. (1890) 

15 A C 252, Rel. on. And as considerations of equity 
cannot be discarded or ignored when the Registrar 
exercises his discretion under S. 14, then it is clear 
that if a party comes to Court with a false case the 
Court may refuse to grant him relief. Whether the 
falsity in any particular case is such as to disentitle 
him to relief will depend upon the facts and circum¬ 
stances of each case. 57 Bom L R 1006 : ILR (1955) 
Bom 976 j A I R 1956 Bom 76 (78, 79) (Pt B) (Prs 6, 

8, 9) (DB). 

-S. 17 — Scope — Registration of trade marks in 

joint names of two pereons — Validity — Held the 
order directing joint registration was not justified. 
See Trade Marks Act (1940), S. 10 (2). (1956) 2 Mad 
2 L J 469 s AIR 1957 Mad 76 (DB). 

-S. 17 (2)—Entry made without sufficient cause — 

Order to be made — Held in circumstances that re¬ 
gistration was procured by fraud—In special circum- 
stances of case it was unnecessary to cancel the 
entry and the proper thing to do was to vary it by 
registering both the petitioner and the respondent 
as joint proprietors of trade mark. See Trade Marks 
Act (5 of 1940), S. 10 (2). AIR 1956 Mad 184. 
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SECTION 20 

Ss. 20. 21 (1) and 73 — Passing of action related 
to use of plaintiff s trade mark - Action, if afiected 

by i o. 

The passing off actions which are not affected by 
the provisions of the Trade Marks Act are those 
actions which are unrelated to the use of the ag¬ 
grieved person’s trade mark. If they are related to 
it those suits will necessarily require the determina¬ 
tion of the question whether there had been an 
infringement of the trade maik and therefore would 
be affected by the provisions of S. 73. 

No passing of action is likely to succeed when it is 
based on the use of the plaintiff's trade mark, unless 
it be shown that the mark used by the defendant is 
identical or similar to the plnintiff’s trade mark and 
that it had been used in such a manner as to lead 
persons to consider that that mark was being used as 
trade mark, meaning thereby that the goods were the 
gcods of the persons who had a right in the trade¬ 
mark or in a manner as to indicate that the goods 
were of the other person. 1955 All L J 555: AIR 
1955 All 404 (406, 407) (Prs 8 to 11) (DB). 

-S. 20 — Trade mark leading to deception and’ 

coufusion — Person using trade-mark for five years 
but not registering it. has no right against person 
infringing it. See Trade Marks Act (1940), S. 8. AIR 
1955 N U C (All) 3584. 

-S. 20 — Infringement of unregistered trade-mark 

— Passing off action — Plaintiff selling medicine in 
market under trade name 'Tonic Phosphotone’ — 
Defendant subsequently bringing out similar medi¬ 
cine under name “Cipla Phosphoton”—No similarity 
in outer form of two packages of rival medicines 
so as to mislead unwary purchasers — Plaintiff held 
not entitled to any relief as word ‘Phosphotone’ was 
merely discriptive and had not acquired any secon¬ 
dary meaning. ILR (1951) 1 All 211: A I R 1950 
All 258 (263) (Pt B) (Prs 23, 25) (DB). 


-S. 20 — Passing off — Question of resemblance 

and likelihood of deception—Dissimilarity in object 
represented—Relevancy of. 

The question of resemblance between two trade¬ 
marks and the likelihood of deception are to be con¬ 
sidered by refeience not only to the whole mark but 
also to the distinguishing or essential feature if any 
if a trade mark. There may bo cases where dis¬ 
similarity in the object represented may be tho decid¬ 
ing factor. If, lor instance, a particular class of 
goods are sold by several dealers, all under different 
kinds of ‘Eagle’ Trade marks, e.g„ then the purchaser 
is expected to know the difference between one trade 
mark and another, knowing as he does that more 
than one person sells goods under the same appella¬ 
tion. But when only a single proprietor sells a 
particular class of goods under the ‘Eagle’ brand 
md his goods are known as Eagle or Eagley, then 
:he position is different; any attempt to sell goods 
jnder a trade mark which fixes in the mind of the 
aurchaser the association of an eagle would not be 
ustified. 53 Bom L R 550 :1 L R (1952) Bom 344 : 
\IR 1951 Bom 147 (DB). 

-S. 20—Passing off — Person acquiring exclusive 

•ight to mark in connection with particular article 
Right to prohibit use by others in connection witn 
goods of totally different character. 

The acquisition of an exclusive right to a mark or 
iame in connection with a particular article of com- 
nerce cannot entitle the.owner of that right to pro- 
libit the use by others of such mark or name in con- 
lection with goods of a totally diffeient character, 
rhe mark ‘Bata’ not having been associated in me 
jublic mind with lunghis or handkerchiefs, these 
goods being of a totally different character from those 
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of the Bata Shoe Co.’s goods, a traders’ user of the 
said mark or name in respect of lunghis or handker¬ 
chiefs of his manufacture cannot constitute any pas¬ 
sing off of his goods -as those of the Bata Shoe Co., 
(1887) 12 A C 453 and (1885) 30 Ch D 454, Rel. on.. 
(1898) 10 R P C 12, Dissented from. 61 Cal W N 
122 : 98 Cal L J 173: AIR 1957 Cal 120 (121, 122) 
(Prs 9,17) iDB). 

—-S. 20 — Passing off — Law before Trade Marks 
Act, 1940 was common law of England according to 
which trade mark was acquired by prior user. 

The law applicable in this country before theTrade 
Marks Act 1940 was the common law of England. 
Under the common law of England, title to a trade 
mark was acquired by prior user of the mark. User of 
a mark means, not what the person who uses the 
mark has in his own mind about it, but what the 
public would understand when the trade mark is im¬ 
pressed upon the goods, or upon some wrapper or 
case containing the goods, in such a way that the 
public would necessarily understand the words to be, 
and alone to be tne trade-mark of the person who 
uses them. (1891) 2 Ch 522 (532), (1887) 12 A C 453, 
Relied on. ILR (1952) 1 Cal 373: AIR 1952 Cal 673 
(676) (Pt B) (Prs 38,39) (DB). 

-S. 20 — Passing off — Plaintiff acquiring trade 

mark before 1940 by prior use. Plaintiff becoming 
sole proprietor of company manufacturing - goods 
bearing plaintiff’s trade mark — Trade mark held still 
remained the property of plaintiff — Company taken 
over by another company — Trade mark not being 
assets of transferring company, did not pass to new 
company—Plaintiff held not estopped from asserting 
ownership. ILR (1952) 1 Cal 373 : AIR 1952 Cal 673 
(676, 677) (Pt C) (Prs 41, 51,53, 56, 61) (DB). 

—S. 20-Jurisdiction of Court other than District 
Lourt — Suit for infringement of trade mark and for 
passing off the goods — Further prayer for handing 
over infringing label for purpose of destruction— 
Exclusive jurisdiction to entertain action on trade 

ay , with the District Court. See Hyderabad 
Trade Marks Act, S. 19. AIR 1956 Hyd 177 (DB). 

~ 20—Passing off action—Infringement of trade 
mark Assessment of decree of resemblance between 
wo trade marks — Prominent features of trade mark 
alone to be taken into account. 

fri£ aSUit - for ^ ,l f nction t0 strain the defendant 

the av^™ 8 ° ff u hiS good ? as ^ OS0 of th9 Plaintiff, 
Hpo.^ erag L P urch «ser to betaken into account for 

trade mf Question of resemblance between two 
these Sfi 58 ° D i! Wh r° ha , s im P erfect recollection of 
fires nf ^ lD thiS , r6 , Spect the Prominent 

account ?! l h tr - ade m l ark ai° ne ca n be taken into 
C L , S S ,Dg \ he degree of resemblance 
SSI*,?*trade marks. *It is for the Court to 

gi5te S r'edil:! a ' Si “? ot f action ~ Tt “ de >»«rk not re- 
Ldo mark-s fifln 11 wrongfully used in 

mark'"traction for infringing trade 

StJfKSSS mistake!* 1 °“ h# “ ai “ tai “ ad 

fradeniaiic f when e thB^ww e i- e tP resS * 0n u ,re ^ stere d * ia a 
gistflrpd Hrto 11611 fb® mark has not been actually re- 

£ ^ntit e the plaintiff from Jain- 

,a'ir ftaasi 

\ V w ttP C 197 and (1904) 21 R P G 753 and 


(1954) 71 RP C 100, Rel. on. (1962) 1 ML J 365 r 
74 Mad L VV 666 : ILR (1962) Mad 209 : AIR 1962 
Mad 127 (131) (Pt Bj (Prs 21, 23). 

-S. 20 — Passing off action — Unregistered trade 

mark— Infringement of—Suit for injunction — Relief 
in—Plaintiff is entitled to injunction but cot to deli¬ 
very of offending labels, blocks or goods. 

In a passing off action based upon an unregistered 
trade mark the plaintiff- even though entitled to an 
injunction by reason of the defendant’s trade mark 
having been deliberately introduced with the inten¬ 
tion ot passing off as the goods of the plaintiff, is still 
not entitled to an order tor delivery of the offending 
labels or blocks or goods. Relief in such a case to 
which the plaintiff is entitled is an injunction res¬ 
training the defendant, his servants and agents from 
using his trade mark in respect of his goods, but it 
cannot be aD absolute injunction. (1928) 46 R P C 19 
and AIR 1959 Mad 357, Rel. on. (1962} 1 M L J 365 .* 
74 Mad L W 666 : ILR (1962) Mad 209 : AIR 1962 
Mad 127 (132) (Pt C) (Pr 26). 

-S. 20—Passing off action—Deception of buyer, if 

should be established. 

Where in the plaint it was unequivocally stated 
that the user by the def 3ndanls with the label closely 
resembling the label of the plaintiffs has the effect of 
passing off the defendants goods as the goods manu¬ 
factured by the plaintiffs, it is not necessary that 
there should be actual evidence that the similarity 
had deceived the buyers. Sometimes when a plaintiff- 
comes to Court expeditiously before any perceptible 
loss has been sustained it will not be possible to 
adduce evidence of actual deception. Theu it would 
be for the Court to find out if an ordinary buyer 
would or would not be taken in by the close simila¬ 
rity between the trade marks adopted by the two con¬ 
testing parties. 1959 Mad W N 270 : 72 Mad L W 

434lAIR 1959 « » 
M^kj 20 ~ Passing off acl,on ”"Onus—(Torts—Trader 

Where the case of the plaintiffs was that they were 
using a particular label with the device of a chair for 
a considerably long period and that only recently tho 
defendants had begun to use a label which very 
closely resembles their own and it is the defendants 

who plead that they had been using exactly similar 

labels from a long time, it is incumbent on them to 

El- beir Cas8 ’i Th L fe is . 0Qe Circumstance which is 
clinching namely that if the defendants had been 

s:;?RVTH« laW for a loug time a ° d th *y fid 

that the plaintiffs were using a label closely resemb 
l,ng theirs, they would have taken proceedings to 

ussS- SiSKF 

(PtB)(Pre, a ( DB). J 4M:AIR 1959 M “ d 357(358) 

—S. 20 (2)—Passing off action is not barred 
the riZ'Tlr SUb - S -- ,2) which «P«”ly saves 

g; 0 the the ^"”«eTonUsi y o roa > faTOtM 

1959 Mad 357 (358) (Pt C) (Pr VlDBh 1 434 ' A1R 
of--fsp 9 ciffcRe?i 9 f ) Act R 18™7j a ^ t 54| i U ° ctioil ~^ : ' orm 
lniu n notPon S to 9 he Plata?! Th t S Ur ‘ gaVe 

restrained by a perpetual infant t and are ^ ere ^y 
■abal or Jfi jSSSi 
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hereto) with the device of the chair, and that there 
oe no objection to their using the said device without 
the chair. 2. In appeal, the decree was modified to 
run as: That S. M. Syed Haji Abdul Rahiman & Co., 
the defendants herein, their servants and agents be 
and are hereby restrained by perpetual injunction 
from using the label or trade mark Ex. P. 2 with the 
device of the chair without clearly distinguishing 
such label from the label used by the plaintiffs 
marked Ex. P. 1 so as to induce the belief that the 
lunghis sold under the said trade mark are the lunghis 
manufactured by the plaintiffs.’ 1959 Mad W N270 , 
72 Marl L VV 214 : (1959) 2 Mad L J 434 : AIK 1959 
Mad 357 (358) (Pt D) (Pr 8) (DB). 

-S. 20 (2) — Passing off action with allegations of 

infringement of registered trade :mark — Forum — 
Decree passed by City Civil Court held a nullity— 
Executing Court can look into pleadings to decide 
whether the Court had jurisdiction to pass the decree. 
See Trade Marks Act (5 of 1940), S. 73. AIR 1958 
Mad 490 (DB). 


tim of' Court’ “ nd 73 “ PaSS “ g ° ff acti0 “-Jurisdic. 

Where the plaint alleges that the defendant is 
passing off his publication as the publication of the 
defendant and is thereby deceiving the subscribers 
and advertisers of the plaintiff’s paper, the pith and 
substance of the plaint is appropriate in a passing off 
action under S. 20 (2) and the suit is not hit by S 73 
A I R 1951 Simla 176 (177) (Pt A) (Pr 11) * * 

-S. 20 — Infringement action and passing off 

action. 


The main question in a passing off case is whether 
the defendant is passing off his goods as the goods of 
the plaintiff whereas in an infringement action the 
plaintiff has to prove that he has a proprietary right 
in the trade mark and having proved that he has to 
prove that the defendant is using either the identical 
mark or similar mark. AIR 1951 Simla 178 (177) 
(Pt B) (Pr 9). ' 

SECTION 21 


-S. 20 (1) and (2)—Suit for infringement of regis¬ 
tered trade mark and passing off action—Distinction. 

The only difference in the action based on a regis¬ 
tered mark and a passing off action under S. 20, 
sub-cl. (2), is that the former action is for infringe¬ 
ment of a statutory right and depends on the validity 
of registration and is subject to other restrictions 
laid down in the Act, and the only question that 
requires to be decided in such circumstances is whe¬ 
ther the defendant’s mark is identical or shows a 
deceptive resemblance to the plaintiff’s trade mark. 
In such an action the Court need not enquire whe¬ 
ther the infringement is likely to deceive or confuse 
customers of the goods. On the other hand in a 
passing off action the only question to be decided is 
whether the mark used by the defendants on their 
goods is likely to deceive the customers into buying 
defendants’ goods as if they were the plaintiff’s goods 
and this is based on the principle that nobody is en¬ 
titled to represent his goods as the goods of some¬ 
body else. ILR (1955) Punj 1292 i 57 Puni L R 
463 : A 1 R 1956 Punj 17 (18) (Pt A) (Pr 5) (DB). 

—S. 20 (2) — Passing off action — Trade mark — 
Infringement of. 

In a passing off action it is for the Judge to decide 
whether having regard to the appearance of the 
marks and of the goods, the class of people to whom 
the goods are to be sold are likely to be deceived or 
not. ILR (1955) Punj 1292 : 57 Punj L R 463 : AIR 
1956 Punj 17 (18) (Pt B) (Pr 6) (DB). 

-S. 20 (2)—Passing off action—Damages—Failure 

to [ roduce account books — Presumption—Evidence 
Act (1872), Ss. 106 aDd 114, illus. (g). 

In a passing off action the plaintiffs are entitled to 
recoup the loss that they incurred as a direct and 
natural consequence of the defendants’ wrongful 
action. Where in a passing of action the defendants 
refused to produce their ibooks of account showing 
the quantities of goods manufactured or sold by them 
during the period of infringement and the profits 
earned thereon the Court would be justified in raising 
every presumption against them. It is their duty to 
produce their account books as the matter in entirely 
within their special and exclusive knowledge. ILR 
(1955) Punj 1292 i 57 Punj L R 463 s AIR 1956 Punj 
17 (18) (Pt C) (Pr 6) (DB). 

-S. 20(2)—Common law action of "passing off”. 

The Act has no application to a common law 
action of "passing off”, when there is no allegation 
of any infringement of a registered trade mark. Such 
action is saved by S. 20 (2). 51 Punj L R 3S3 : ILR 
(1950) Punj 114 : A I R 1951 Punj 332 (334, 33 o) 
.(Pt A) (Pr 12) (DB). 


•-S. 21 — Action for passing off and action for 

infringement of trade mark — Difference between 
pointed out. Kaviraj Pandit Durga Dutt v. Navaratna 
Pharmaceutical Laboratories, (1965) 2 S C A 52: 
1965 her L J 690 : (1905) 1 S C R 737 i (1964) 2 
S C W R 479 : A I R 1965 S C 980 (989, 990) (Pt C) 
(Pr 28). 

©-S. 21—Action for infringement of trade mark 

—Burden of pi oof — Identification of essential fea¬ 
tures of trade marks. 


When ODce the use by the defendant o f the mark 
which is claimed to infringe the plaintiff's mark is 
shown to be in the course of trade’, the question 
whether there has been an infringement is to be 
decided by comparison of the marks. Where the two 
marks are identical no further questions arise; ior then 
the infringement is made out. When the two marks 
are not identical, the plaintiff would have to establish 
that the mark used by the defendant so nearly re¬ 
sembles the plaintiff’s registered trade mark as is 
likely to deceive or cause confusion and in relation 
to goods in respect of which it is registered. Where 
the question arises in an action for infringement the 
onus would be on the plaintiff to establish that the 
trade mark used by the defendant in the course of 
trade in the goods in the respect of which his maik 
is registered, is deceptively similar. This has neces¬ 
sarily to be a ascertained by a comparison of the two 
marks—the degree of resemblance which is necessary 
to exist to cause deception not being capable of defi¬ 
nition by laying down objective standlrds. The per¬ 
sons who would be deceived are, of ?°urse, the 
purchasers of the goods and it is the likelihood ot 
their being deceived that is the subject of considera¬ 
tion. The resemblance may be phonetic visual or in 
the basic idea represented by the plaintiff s mark, 
rhe purpose of the comparison is for determining 
whether the essential features of the plaintiff s trade 
mark are to be found in that used by the defendant, 
rhe identification of the essential features ot tne 
mark is in essence a question of fact and depends on 
the judgment of the Court based on the evidence ie 
before it as regards the usage of the trade. It shou • 
however, be borne In mind that the object of th 
inquiry in ultimate analysis is whether the mark usea 
oy the defendant as a whole is deceptively similar to 
that of the registeredmarkof the plaintiff. (18 I 

\ C 199. Ref.; A I R 1902 kerala 150, A&rtned. 
Kaviraj Pandit Durga D«tt v Navaratna Pharma- 

zeutical Laboratories. (1965) 2 S C A 52 t 
L j 696 : (1965) 1 S C R 737 : (1964) 2IS CWR 479i 

4 I R 1965 S C 980 (990) (Pt D) (Pr 29). 

A-S. 21—Before the Trade Marks Act, Proprietor 

jf a trade mark could maintain an actl °, n . u “ 
ngement of his trade mark and cause of in sue 
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cuo was quite different from cause of action in an 
action for passing off goods—By the Act the right of 
owner of trade mark is increased by S. 21 and it is 
made assignable independently of the good will 
under Ss. 28 and 29. See Income-tax Act (1922), S. 10. 
AIB1951 SC 464. 

,—S. 21 (1) — Passing off action related to use of 
plaintiff’s trade mark — Action, when affected by 
S. 73, indicated. See Trade Marks Act (1940), S. 20. 

AIB 1955 All 404 (DB). 

——S. 21—Trade Mark—Infringement of—Descriptive 
trademark and trade mark with invented or coined 
name, meaning explained — In former case anybody 
imitating it does not become liable while in latter 
case he becomes liable for infringement. ILR (1951) 
1 All 211 1 AIR 1950 All 258 (259, 260) (Pt A) (Prs 8, 
fl).(DB). 

-S. 21 (1) — Ignorance of registration — No 

defence. 

The provisions of S. 21 (1) do not seem to admit of 
a plea that the defendant had used the trade mark 
unaware of the fact of its registration. ILR (1962) 
Andb Pra 939 j AIR 1963 Andh Pra 58 (61) (Pt B) 
(Pr 40) (DB). 

-S. 21 (1) — Infringement of: trade mark — Held 

that the use of the word 'Hume Pipes’in relation to 
R. C. C. pipes manufactured and sold by the defen¬ 
dant, constituted an infringement of the trade mark. 
ILR (1962) Andh Pra 939 : AIR 19G3 Andh Pia 58 
(62) (Pt C) (Pr 49) (DB). 

"—S. 21—Infringement of trade mark—Damages — 
Measures of — Question left open for ascertainment 
by Commissioner to be appointed—Could not be dis¬ 
posed of by Court by award of nominal damages. ILR 
(1962) Andh Pra 939 > AIR 1963 Andh Pra 58 (02, 
«S) (Pt D) (Prs 50, 52, 56, 57, 58) (DB). 

* 21—Infringement of trade mark—Temporary 

Injunction-Deceptive resemblance—Test. 

In a suit for an infringement of a trade mark and 
the grant of a temporary injunction restraining the 
defendant from continuing to make use of a label, 
the issue of deceptive resemblance is not to be deter¬ 
mined by a comparison of the emblems in dispute. 
It is to be determined on consideration of two 
questons, -namely, (i) who are the persons whom the 
resemblance must be likely to deceive or confuse and 
(li) what rules of comparison are to be adopted in 
Judging whether such resemblance erists ? The cor¬ 
rect method of resolving the issue of deceptive 
resemblance is to independently study the design 

mi ? d the registered trade mark, try and 
nswrtain whether that design would create in the 

S n £°. k,? ? rdil l ar y citizen the impression, that what 

trade mark* * S ff S tlc,e bearin 8 the registered 

out K nC !i! h 5 9°“? ls satisfied that the labal 

Snn J b ® defendant is a colourable imita- 

SSsIm “ y similar L soa s to give an im- 

Jmi the wrapper on the defendants’ article 
° r Slmi J ar t0 tbat oi the Plaintiff’s and 

irain^the* article ? rdi ,J ary “ember of the public 
A. art c r * n ,* be usua l course is likely to 

f °* tl ? e other ' then there is sufficient 
“ fe ! reStra i n J n 8 , the defendants from con- 

149 U50) {”n k l, 8), 0f that label AIR 1960 Andh Pra 

«■ m’aSt c ' (l908) ' 

^SS^taaam 


•Ss. 21 and 25—Object of. 

Anyone whose trade mark is registered under the 
Act, becomes entitled as of right to the use of that trade 
mark exclusively, subject to certain exceptions, one 
of those exceptions being as enacted in S 25 which 
provides that if that trade mark had been the subject- 
matter of proprietary use by another, before that day, 
than that other person's right would not be disturbed. 
He is also entitled, in the event of any infringement 
of the registered trade mark, to avail himself of the 
remedies specified in sub-s. (2)ofS. 21 of that Act. 
1961 (2) Cri L J 871 : 63 Bom L R 563 : 1961 Nag 
L J 462: ILR (1961) Bom 841 : AIR 1962 Bom 29 
(31) (Pt A) (Pr II) (DB). 

-S. 21—Jurisdiction of Court other than District 

Court —Suit for infringement of trade mark and for 
passing off the goods—Further prayer tor handing over 
infringing label for purpose of destruction — Exclu¬ 
sive jurisdiction to entertain action on trade mark lay 
with the District Court. See Hyderabad Trade Marks 
Act, S. 19. AIR 1956 Ilyd 177 (DB). 

-S. 21—Applicability—Section applies even when 

there is likelihood of deception. 

Held, that the words 'Navaratna Kalpa Pharmacy’ 
used by the defendant was likely to deceive the 
public that they were purchasing the goods, bearing 
the plaintiff’s registered trade name, viz., Navaratna 
Pharmaceutical Laboratories and therefore the Court 
was justified in granting an injunction against the 
w e ^ ords "Navaratna Kalpa Pharmacy.” AIR 
19o8 Mvs 134, Rel. on. 1961 Ker L J 177 .(1961) 1 
Ker L R 299 : ILB (1961) 2 Ker 435 : 1961 Ker L T 
1962 Ker 156 (162. 163) (Pt E) (Prs 13. 

“—Ss. 21 and 22 — Infringement of trade-mark — 
Temporary injuncion-Test to be appiled for grant of 
injunction—Nature of right is trade-mark-Particulars 
creating confusion amongst consumers — Evidence 
and proof — Circumstances held not in favour of 
g ranl injunction. See Civil P. C. (1908), O. 39 
R. 1. AIR 1962 Madh Pra 297. ’ 

S. 21—Infringement—Temporary injunction. 

The plaintiff in the suit, Lever Brothers, (India) Ltd . 
were the manufacturers of detergents, and one of 
the |r commodities was the well known Sunlight Soap 

Th n 4 e /, 0ndant P ut on the market a soap which was 
called the Swan-White Soap. as 

tbere , wa * a likelihood of confusion in 

iffSoMnf d v ?H« a « PUrch k Ser P art “ ularl y unlettered and 
ignorant villager, who wanted to purchase a nirti 

nn f°l P K?i e,ng ,nd i fferent as to what the lettering 

Swan'White* H ?u Was likely L t0 think that the 
owan-white Soap was the same as the Sunlight Soan 

an l h ? wa s »ot likely to find that it was not of the 

same type..In this case there was a likelihood of 

injury to the plaintiff-company by reason of the sale 

of th s imitation article, and therefore it was neces 

and °d ef^F^ . dobj ™ justice be t ween^fh e^pUi ntiff 

348 (349, 350) (Pt A) ( P „ 6,7.8) M “ dh P,a 

thS’to ^protabUity'of'ZZf ° f trad8 mark « 

the mlod oPa customer by .eaPouofeUh"?'"^ £ 
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phonetic similarity between the two words one of 
which has been registered as a trade mark. 48 R P 
T C 31; 1959 RPDTMC 283; 1901 RPC 219; 1961 
RPC 255; AIR 1958 Bom 56 and AIR I960 S C 142, 
Rel. on. 


Section 21 of the Trade Marks Act also indicates 
what amounts to an infringement. Thus if the two 
marks are so nearly resembling each other as to be 
likely to deceive or cause confusion in the course of 
trade in relation to any goods in respect of which it 
has been registered by the plaintiff, then the defen¬ 
dant’s mark will be deemed to have infringed the 
plaintiff’s. 

Held, on facts that the words used were strikingly 
similar when pronounced and they were also decep¬ 
tive to the eye and the use of the word ‘Perry’s’ 
would be an infringement of the trade mark ‘Parrys’. 
J963 Mad W N 567 s (1963) 2 Mad L J 311 : A I R 
1963 Mad 460 (462, 463) (Pt A) (Prs 7, 10) (DB). 

-S. 21 (2)—‘Confectionary’ and ‘Biscuits’— Mean¬ 
ing — Trade Marks Act (1940), S. 21. See Words and 
Phrases—‘Confectionary’ and ‘Biscuits.’ AIR 1963 Mad 
460 (DB). 

-Ss. 21 and 84—Rules under—R. 13 and Sch. IV, 

Class 30 — Trade mark registered in respect parti¬ 
cular of goods falling under class 30 of bch. IV of 
Rules — Proprietor’s right to use in respect of other 
goods falling under the same class — Trade and 
Merchandise Marks Act (1958), Ss. 29 and 133. 


The operation of protection given by the Trade 
Marks Act is confined to the goods in respect of 
which the Trade Mark has been registered. Sec¬ 
tion 21 of the Trade Marks Act gives an exclusive 
use of the right in respect of a trade mark only in 
relation to the goods in respect of which it has been 
registered. The fact that a proprietor has registered 
his trade mark in respect of goods in class 39 of the 
Sch. IV of the Rules would not entitle him to ure the 
mark with respect to any of the goods specified in 
the class or with respect to all goods speciffed in the 
class. The classiGcation of the goods under R. 13 read 
with Sch. IV is only for the purpose of regarding the 
application i. e., for the purpose of registration and 
S. 21 cannot be read as giving an exclusive right to a 
registered proprietor to use the mark not only in res. 
pect of the goods in relation to which it has been 
registered but also in respect of other goods found 
in the same category or classification! 7 R P C 183, 

Rel. od. 

A trade mark registered for biscuits falling under 
class 30 of Sch. IV cannot be used in respect of con- 
fprtionarv also falling under the same class. 1963 
Mad W N 567 : (1963) 2 Mad L J 311 j A I R 1963 
Mad 460 (463) (Pt B) (Prs 11, 12, 17) (DB). 

_S s 21 (1) and 35 (1) — Suit for infringement of 

trade mark by heirs of registered Proprietor-Main¬ 
tainability before order under S. 3o—Order by itself 
—If give cause of action. 

There is nothing in S. 21 or S. 35 which would 
suDnort the aigument that it is only the order of the 
Registrar under S. 35 which confers a right on the 
heirs of the original registered proprietor to bring an 
action for infringement of the trade mark. Such an 
action is therefore, maintainable even before an order 
was passed under S. 35. If, subsequently, the plain¬ 
tiffs file into Court an order under S. 35(1) recogms- 
ing their title, the plaint need not be amended because 
the order of the Registrar under S. 35 by itself does 
not give a cause of action. All that it gives w a recog. 

* n f the title which already inheres in the legal 
fpnresentaUve of the deceased proprietor. 72 Mad 

I W 620 s i L R (I960) Mad 51 : (1960) 1 Mad L J 
270 « AIR I960 Mad 80 (80, 81) (Prs 3, 4) (DB). 

__< 21 —Trade Mark—Infringement — Passing off 

—Suit for - Injunction — Grant of — Intention to 


deceive-Necessity for-What has to be made out- 
Test to apply. 

In order to justify the issue of an injunction in 
action for infringement of a trade-mark or a trade, 
name, it is not at all necessary that there should be 
an intention to deceive. A man has a right of pro¬ 
perty in the goodwill of his business which he has 
either built up, or acquired, and if another interferes 
with it by 'passing off’ his own goods among the 
public as the former’s then that person has a remedy. 
He can go to Court and obtain an injunction res- 
training the latter from such act even if that latter’s 
action be entirely innocent and done in ignorance of 
any interference with the formei’s rights. The proper 
test to applv in such cases is not whether a person, 
aftercareful and intelligent examination or study of 
the marks on the goods, and after seeing them to- 
gether, is not likely to be misled but whether by the 
general impression produced, or 'the main idea left 
on the mind’ by looking at the article there is a pro- 
bability of the similarity causing deception. Each 
case must depend upon the degree or amount of 
resemblance. 55 Mys H C R 334 : 30 Mys L J 42 » 
AIR 1951 Mys 29 (DB). 

SECTION 23 

*—S. 23—Legal proceeding—Meaning of—Proceed, 
ing under S. 40(2)—Not a legal proceeding. See Trade 
Marks Act (1940), S. 24. AIR 1957 All 683. 

-Ss. 23, 24, 46, 72 — Registered trade mark — In¬ 
fringement of — Suit for injunction — Validity of 
trade mark cannot be challenged in such proceed¬ 
ing—Proceeding under Ss. 46/72 pending in another 
Court—Duty of Court dealing with injunction suit. 

In the context of S. 23 and S. 24, it is clear that 
the validity of a registered'trade mark cannot be can¬ 
vassed in a suit for injunction resulting from an 
alleged infringement of trade mark. The person ag¬ 
grieved must adopt, in such a case, the special pro¬ 
cedure provided in S. 40 read with S. 72 of the Act 
for modification or cancellation of the registered 
trade mark. Where such a special proceeding is 
already pending in another Court, it is not proper in 
the interests of justice for the Court dealing with the 
suit for injunction to express any opinion upon the 
merits of the controversy regarding validity of the 
trade mark. 1962 Mad W N 541 i 75 Mad L W 513 : 
AIR 1963 Mad 12 (12, 13) (Prs 3, 4) (DB). 


SECTION 24 

-Ss. 24, 9, 23, 46 (2), 47, 48, 59-Scope - "Legal 
iceeding” — Meaning of — Proceeding under 

*6 ( 2 ). 

( proceeding under S. 40 (2) of the Trade Marks 
t is not a legal proceeding within the meaning o! 
24 of that Act: AI R 1950 Punj 4, Dissented from. 
)ceediDgs for the registration or a trade mark ar 
vays taken before the Registrar ; they are depart- 
ntal proceedings and not legal proceedings, ti - 
fdings under S. 40 for the cancellation or rectm- 

:ion of the registration are of the same nature as 
jceedings for registration and should be deemed to 
departmental proceedings even if they are taken 
fore a High Court. The purpose of s . 24 >s to 
rnish conclusive evidence of the validity of a trade 
irk in certain circumstances ; it provides a rule or 
idence to be applied in a legal P r0C ? e ^ 1D ft jn a 
itification that exists for applying such a rule in a 

al proceeding does not exist in a P r0 ^ e ^° 

40 There is no time limit imposed by the! Act 
on an aggrieved person’s right to makeI an PP 
n under S. 40; he can make it even after the erpry 
seven years from the date of the original regis- 


ction 23 lays down that in all legal ^acMhat*® 
ing to a registered trade mark the fa 
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person is registered as its proprietor shall be prima 
facie evidence of its validity, but after seven years it 
becomes conclusive evidence (except in case of fraud 
or infringement of provisions of S. 8). A proceeding 
for cancellation or varying taken before the Central 
Government under S. 59* could hardly be said^to be 
a legal proceeding; a proceeding under Ss. 40, 47 and 
48 being of a similar nature should also be not said 
to be a legal proceeding. A word which is the com¬ 
monly used and accepted name of any single chemi¬ 
cal element or compound cannot be registered as a 
trademark. It is laid down in S. 9 of the Act (an 
exact copy of S. 15 (3) of the English Act, 1938) that 
if it is still registered, the registration “shall, not¬ 
withstanding anything in S. 24, be deemed for the 
purposes of S. 40, to be an entry made in the register 
without sufficient cause”, etc. AIR 1957 All 683 
(701, 702) (Pt M) (Prs 38 to 41, 43, 45). 

-S, 24—“Obtaining registration by fraud”—What 

amounts to. 

Held, that the statements made by the defendants 
to the Registrar that he started business in 1901, that 
he had been using the trade mark ‘'Amritdhara” since 
then and had spent about 12 lacs on advertisement 
are not proved to be false. Even if the defendants 
made some exaggerated or even false statements and 
thereby induced the Registrar to register the trade 
mark, it would not amount to their obtaining the 
registration by fraud within the meaning of S. 24. 
Obtaining a favourable order by giving false evidence 
has never been held to amount to obtaining it by 
fraud. Fraud is conduct involving dishonest or grave 
moral culpability. It is conduct which vitiates every 

f£° saction kD0Wn to the law. A I R 1957 All 683 
(702, 703) (Pt N) (Pr 46). 

——S. 24—Fraud-Registration of trade mark affords 
protection to owner—Non-user by person registering 
it, may lead to removal of trade mark from register— 
Party leadmg Registrar to believe that entire trade- 
mark as sought to be registered would be used 
tbough having as a matter of fact no intention to use 

(AH) 3584 00 fr3Ud ° D Register * A 1 R 1955 N u c 
tada S t^ an , d ,- 37 ~ F I ,:aUd . ~ Laok 01 intention to use 

trade mark at time of registration, is not fraud con¬ 
templated by S. 24. A I R 1955 N U C (All) 3584 

7T ^ >ot ’tion of trade mark not being distinct 
sTvenvfr f? nn0t , be < ues *>ned. after* lapse of 
(AH)3584. ^ registiatl0n - AIR 1955 NUC 

^dings'- :'fiSffiSgS 0 " f nde l ®atto 6 n "f Am^I 

(194»Vr46? a MB m"xj33 See Trad ° Marks Act 

Suit^ofinjn^iQ^ r ffy a | d j’[™ a ^"7'infringement of— 
be challenged in trade mark cannot 

S. 40/72 nftnHinrr^ 0 ^ proceeding—Proceeding under 

dXg w ^ h Xnotfn , ‘n 0ther , CoU , lt - *** of Court 

aa MaA W* s?'M 

trade marVo^talne^d by haud^'EffeTt 1 *— 8 ^',?*' 011 of 

W D N W 75i“ i L B S (1957l m ? 1 ^ ( , in ' ,aIid ' WSs’Shd 
(1956) 2 Mad L / dflQ H®? 2° 6 X 69 Mad L w 7 39: 
(Ft A) (Pr 3) (OB). ' A ‘ R 1957 Mad 7B (”) 

S. 24—‘Fraud’—What amounts to. 

contend‘’tha'Ttoist™ 6 ,- f ° C 3 petS0 ? under s - 24 to 
unless he had aluSlS* on . w. 83 .obtained by fraud 
Though it seflma ; ^ . a Li tua ^honesty or fraud 
8 “ Seems lm P°ssible to construct a definiC 


which would meet every case which might be 
brought under the Trade Marks Act there is little 
danger in saying that whenever fraud is alleged 
therein two elements are at least essential, viz,, first 
deceit or intention to deceive or, in some cases a 
mere secrecy; and, secondly, either actual injury or 
possible injury or an intention to expose some person 
either to actual injury or to a risk of possible injury 
by means of deceit or secrecy. A practically conclusive 
test as to the fraud practised in trade marks cases 
would be, did the author of the deceit derive any 
advantage from it which he could not have had if the 
truth had been known ? if so, it is hardly possible 
that the advantage should not have had an equivalent 
in Joss or risk, loss to someone else; and if so, there 
was fraud. In practice people hardly ever inten¬ 
tionally deceive each other in matters of business for 
a purpose which is not fraudulent. AIR 1956 Marl 
184 (187, 188) (Pt C) (Prs 21, 24). * 

-Ss. 24, 8 (a) — Application for rectification of 

register necessary particulars not given—Application 
is incompetent. See Trade Marks Act (19-10) S Rta\ 
A I R 1956 Punj 4. * (a, ‘ 

SECTION 25 

-S. 25 — Object of, stated. See Trade Mirks 4^ 

29 (DBb 21 - 1961121 Cn ' L 1 871 1 A 1 « UW Bom 

-S^S-Counterfeiting trade mark-Tests - Duty 
of Court indicated. See Pena Code (18601 sVoo 

1961 (2) Cri L j 871 : A I R 1962 Bom 29 (DB) 

-S. 25—Plea of prior user—Evidence. 

In a suit for injunction for infringing a 

trade-mark (a label) if the deferrdaoft febe?^ C S jn 

u,e b ? the registration of the plaintiff’s 
label the provisions of S. 25, Trade Marks Act*will 
save prima acre the defendant from the g r an‘ of a 
emporary injunction. For this purpose g h „, a ;“ f a 

Sfas s&asr 

Where neither side cared to lead 
relied upon affidavits, evidence and 

Held, that in the circumstances of the case th*, 
were a poor substitute for the kind of nr^f ’ ^ 

(o apply S. 25, AIR 1940 p r 10 Q r i? r ? 0 ^ nee ded 

lab L /873 , 1959 M PL) 832,“' IB 1959’ 3 9 “ 
Pr» 21 (22) (Prs 3, 5) (DB). 1 R 19 9 Madh 

SECTION 28 

Jf a t r a S de 2 mar B kc 0 ould h o Jintafn MacHotlofinfi 19 ' 0 ' 
ment of his trademark and can™ of ; u h,nge - 

was quite different from cause of act°on“n the »7 ?Se 
for passing off goods - By the Act he ri.Ks °. 
owner of trade mark is increased h c o. rlght , of 

is made assignable independently d (/the 2 Jj!? d n 
under Ss. 28 and 29 8 pa rnonm ; , 8°°d will 

(2) (xv). A I B 1951% C 464. 0n,e ' taI Act < la2d >‘ S ‘ 10 

SECTION 29 

p!i^f 2 a 9 ,7ad B e e 'ra e rk ,h cod7 d9 a l t 1 h Ac ‘ th. pro. 
infringement of his trade marTand 0/° aC l ion for 
in such a case was quite different fm! ~ ause °5 action 
in an aotion for passing off aond™ D aus ? °f action 

right of the ownfr of the Act J ' he 

goods Will under Ss. 28 fndoQ s^« P f ndenUy of 
(1922). S. 10 (2) (xv). AIB W51S C m” 0011 ' 1 A <* 

mar^fe 

marks to the transferee - Law ia ; the tr “ d ®- 
transfer of trade-mark ‘per^e’ s^ra^&S 
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will or business. 62 Mad L W 461 : (1949) 2 Mad L J 
84 • 1949 Mad W N 455 : ILR (1950) Mad 267 i AIR 
1951 Mad 681 (682) (Pt A) (Pr 4) (DB). 

SECTION 30 

Q _S. 30— Registration of distinctive label — Dis. 

claimer of a part of it-When necessary. 

It is true tl at where a distinctive label is registered 
as a whole, such registration cannot possibly give 
any exclusive statutory right to the proprietor of the 
trade mark to the use of any particular word or name 
contained therein apart from the mark as a whole. 
The truth is that the label does not consist of each 
paiticular part of it, but consists of the combination 
of them all. Case-law referred. This circumstance, 
however, does not necessarily mean that in such a 
case disclaimer will always be unnecessary. It is 
significant that the section itself contemplates that 
there may be a disclaimer in respect of parts con. 
tained in a trade mark registered as a whole although 
the registration of the mark as a whole does not con¬ 
fer any statutory right with respect to that part. 
Recistrar of Trade Marks v. Ashok Chandra Rakhit, 
Ltd 1955 Mad W N 935 : 1955 S C J 562 : 1955 
Andii R (SC) 330 : (1955) 2 M L J (SC) 70 ,1955 
SC A 1043 : (1955) 2 S C R 252 : AIR 1955 S C 558 

(565) (Pt F) (Pr 14). 

SECTION 35 

_S 35 (i)-Suit for infringement of trade mark by 

heirs of registered proprietor - Suit is maintainable 
even before order was passed under S 3d r Such 
order bv itself does not give cause of action. See 
Trade Marks Act (5 of 1940), S.21 (1). AIR 1960 Mad 

80 (DB). 

_j, s 35 and 47 (1) lb) - Private limited company 

having registered trade mark - Merger of certain 
orivate limited companies in such company - Com. 
panv converted into public company and changing 
its name-Suit by company for infringement of trade 
mark - Maintainability without change effected 
iTnder Ss 35 and 47 - Companies Act (19d6), Ss. 31 

(2) and 44 (1)» 

Held (i) that from Ss. 31 (2) and 44 (1), Companies 
Art I960, it is clear that when a private company is 
converted into a public company there is only an 
alteration in the articles of association of the com. 
nany, that company does not cease to exist nor does 
a new company sprice into existence In other 
words, the alteration in the articles of a company 

does affect the legal ? eIS0Dal ,' ty of , tha ^ c ° mp ( \ Dy ' 
Hence there was no need to apply under S. 35 of the 
TWIe Maiks Act. Fai ure to apply therefore did not 
affect the maintainability of the suit. AIR 1943 Pat 
Rpl nn- (ii) that when a change in the name of 
t~he registered proprietor is required the authorities of 
the companv need only apply under S. 47, Trade 
Marks Act The plaintiff could not be non-suited 
because the change in the name of the regis- 
T A moorietor had not been effected by the time 
the suit was instituted. Registration ol the name of 
nrnmietor does not cooler title on him. It is 
th rlv an evidence of his title. The plaint,ff-com- 
mer Las the owner of the trade mark in question at 
9 P ll U Lmes AIR 1960 Mad 80, Rel. on ; (iii).that the 

? ue edect of the merger was that the merging com. 
true eiiec identity and tney became one with 

P u aD,eS ’1 which they merged. The legal per- 

the company Mothers (Ind)a) p r i va te Limited 

S0D f nn P d to L be the same though there might have 
u° Dt , ianve in its assets and liability position. 
09641 I MyfL J l . AlB 1984 Mys 173 (175,176, 

177) (Prs 8 , 9, 12). section 37 

C 37 rn (a)-The use of a trade mark ‘in rela. 
to those goods'- Expression includes use of 
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trade-mark on goods itself or on container. See Trada 
3584^ ACt (1940) ' S ' 2l(2, ‘ AIR 1955 N U C (All) 

—-Ss. 37 and 24-Fraud — Lack of intention to use 
trade-mark at time of registration is, not fraud con- 
templated by S. 24. AIR 1955 N U C (All) 3584. 

——S. 37 (I) — Application for rectification of Trade 
Marks Register— Can be filed only in the High Court 
within whose jurisdiction Trade Marks Register is 
situate or in that High Court within whose jurisdic¬ 
tion the owner of marks resides or carries on busi¬ 
ness. See Trade Marks Act (1940), S. 40 (I). AIR 1962 
Mad 214 (DB). 

-Ss. 37 and 46 (2)—Jurisdiction — ‘High Court’— 

Meaning — S. 2 (1) (d) ‘in relation to any State’ — 
Meaning and effect of — Trade Marks registered in 
Bombay — Owner of marks having registered office 
in Bombay and Spinning Mill in Mysore State—Ap¬ 
plication to remove trade mark made by another— 
Jurisdiction of High Court at Ma Iras — Absence of 
allegation or proof that goods bearing marks in 
question are being sold in Madras State—Effect. 

The expression ’High Court’ in Ss. 37 and 46 (2) 
of the Trade Marks Act cannot be interpreted as a 
High Court which exercises jurisdiction in any part 
of India, on the ground that any High Court in India 
would have jurisdiction to entertain a petition by any 
citizen of India to have another citizen’s trade mark 
struck off the register. Such a view would be incon¬ 
sistent with definition of High Court in S. 2 (I) (d) as 
amended by the Adaptation of Laws Order 1 of 1950, 
because the words ‘in relation to any State, the High 
Court for the State’ would then be deprived of all 
significance. Hence an application un^er Ss. 37 and 
40(2) may not be entertained by the High Court of 
Madras unless the subject-matter of the application 
has relation to the State of Madras in a sense in 
which the subject-matter does not have relation to 
every other State in India by reason merely of regis¬ 
tration. 

The first respondent a company having its regis¬ 
tered office in Bombay, owned and conducted a Spin¬ 
ning Mill in the State of Mysore. It applied for and 
obtained registration of the trade marks by the Re¬ 
gistrar of Trade Marks of Bombay. The petitioner 
whose application for registration of a trade mark 
was opposed by the first respondent applied to the 
High Court of Madras under Ss. 37 and 40 (2), while 
the application was still pending before the Registrar, 
praying that the first respondent’s registered trade 
marks be taken off the register. There was no allega¬ 
tion or evidence that the first respondent’s goods 
bearing the trade marks in question were being sold 

in Madras. , , .... 

Held, that the subject-matter of the application 

had relation to State of Bombay and Mysore, it had 

no relation to the State of {Madras, and hence the 
High Court of Madras had no jurisdiction to entertain 
the application under Ss. 37 and 40 (2) ofthe Act. 
72 Mad L W 144 : (1959) I M L J 217 : ILR (1959) 
Mad 363 : AIR 1959 Mad 251 (253) (Pr 16). 

SECTION 39 

-Ss. 39 and 73-Scope — ‘Or otherwise relating to 

any right in a trade mark’ — Meaning of — Junsdic- 
t ioo 

'°The right in a Trade Mark referred to in . S. 73, 
Trade Marks Act, connotes either the full 
ownership or the right to user there o f . n V h ^^t h 
person claiming may not be the Proprietor or owner 
of the Trade Mark. 60 Cal WN 591 .A IR 1957 Cal 
135 (138) (Pt B) (Prs 34, 36, 37, 41) (DB). 

SECTION 44 

_S. 44 (2) — Containers bearing oomp^inant s 

trade mark recovered from shops of accused 
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plainant’s product removed and spurious substituted 
—Offence under Ss. -482, 485, held established. See 
Penal Code (I860), S. 482, 1901 (1) Cri L J 488: 

AI R 1961 Cal 240 <DB). 

SECTION 46 

—S. 46 (2) — Scop 9 , stated — Absence of notice — 
Effect—Omission on part of Registrar to give a notice 
of an application for registration to a depositor is not 
a ground for expunging or varying an entry of trade 
mark in the register. See Trade Marks Rules (1942), 
R. 23 (3). A I R 1957 All 683. 

—S. 46 (2)-Proceeding under — Not a "legal pro¬ 
ceeding.” See Trade Marks Act (1940), S. 24. AIR 
1957 All 683. 

—S. 46 — Application for removal of trade mark 
from register — Onus. 


ACT (1940), S. 46 

-S. 46-Power of Court — Interference with dis¬ 
cretion of Registrar. 

The relief to be given under S. 40 is discretionary 
relief. Where the Registrar has exercised the discre¬ 
tion in favour of a person that fact ought considera¬ 
bly to weigh with the Court. It is not as if the 
exercise of that discretion is fioal or is not subject to 
appeal, but the appellate Court ordinarily should be 
loath to interfere with that discretion. 59 Bom L R 
548 : ILK (1957) Bom 702 : A I R 195S Bom 56 (61, 
62) (Pt E) (Pr 13) (DB). 

-S. 46 — Application for rectification — Delay — 

Effect of. 

Delay in making the application for rectification of 
the register under S. 40 of the Trade Marks Act is 
not per se a valid ground for defence. ILR (1952)1 

Cal 373. 


In an application for removal of a trade mark from 
the register and that too after the expiry of seven 
years the onus lies on the applicant to establish his 
case or to prove that the trade mark was Dot regis¬ 
trable. A I R 1957 All 683 (096) (Pt I) (Pr 26). 

—S. 46 (2)—'‘An aggrieved person'—Meaning of. 

Any trader is, in the sense of the statute, aggrieved 
whenever the registration of a particular trade mark 
operates in restraint of what would otherwise have 
been legal rights. Whatever benefit is gained by 
registration must entail a corresponding disadvantage 
upon a trader who might possibly have had occasion 
to use the mark in the course of his business; (1894) 
A c 8 - Rek on. AIR 1957 All 683 (704) (PtP) (Prs 49, 
52). 


—Ss. 46 (4) and 6 (1) (d) - Word ‘Sulekha* regh 
tered as trade mark of fountain pens by Registrar- 
Successor Registrar cancelling registration — Sue 
cessor cannot reopen question of fact — Use of die 
tionaries in fixing meaning of word suggested as trad 
“N/k—Such use is not warranted. 63 Bom L R 642 
AIR 1962 Bom 82 (85, 86 ) (Pt B) (Pr 11). 

46 T Scope ™* Non-existence of another trad 
mark on date of application - Another trade mar 
registered before application is allowed — Effec 
» *j h0n , re prohibition against registration o 
rraae mark, although there was no such trade mar 
in existence at the date of application. See Tra<’ 

^!« 940) ’ Ss ' 10 (1) and 18 (1) - A 1R 


- S. 46—"Aggrieved persoD ,, -Meaoing of. 

lifti PhraS0 !' aDy J pers0n aggrieved” has been ve 
111 y co k nslrued so as hold as persons aggriev 
?nlprA^«^ Wh °k are .- la way or other substantial 
haviDg , th t e mark r6m °ved where it i< 
quest! 011 of removal from the Register, or perso 
who would be substantially damaged if the ma 
. lt will be difficult to conceive of a pere 
^ On0 whose case Is that t 
K,o?T?i ained agalnst is Iike, y t0 be sold as t 

aUowed to if ll ? at persoa were to 

?b«t nSo h . e ,n tradfl mark complained aboi 

A/grar 702 • A1R19 

S. 48-Delay in miking application-Effect. 
reUef °r re ¥, Unde L r S. 46 is a discretlona 

period <5 1iimu a »^ eg l slature , has not laid d own ai 

S 40 Th n Si! f ° r c m 5 k ng aa application und 

*™ c,WK{l,JP ™ ■ 11 * 


—S. 46—‘Sufficient cause’ — Meaning of—Rectifi¬ 
cation of register. 

Where a person has wrongfully registered in his 
own name the trade mark of another the proper pro. 
cedure is for the true proprietor to apply for the re¬ 
moval of the mark from the register. In considering 
the question whether an entry was made without 
sufficient cause or not, the matter should be looked 
at as on the date of the application for registration. 
There is ‘sufficient cause’ for rectification of the 
register within the meaning of S. 48 of the Trade 
Marks Act where the applicant for registration did 
not disclose to the Registrar that opposition had been 
entered by the respondent in the application for 
registration of the associated mark though he had 
agreed to the conditions imposed by the Registrar 
that the two applications should be considered as for 
registration of associated mirks and where he did 
not disclose to the Registrar that his right to the 
mark had beeo negatived by the Civil Court in a 
prior suit. ILR (1952) 1 Cal 373. 

-S. 46 — Power of Court to cancel registration of 

trade mark. 


Section 40 confers on the Court the jurisdiction to 
cancel the registration of a trade mark on the ground 
of failure to observe the conditions relevant tor the 
entry being made in the Registry. Where the word 
'Navaratna' registered as trade mark was proved not 
to have lost its original meaning and covered by S. 0 
(1) (e) of the Act, the word can be ordered to be 
deleted from the register of Trade Marks. 1961 Ker 
L J 177 : (1961) 1 Ker L R 299 : ILR (1961) 2 Ker 
435 : 1961 Ker L T 1048 : A I R 1962 Ker 156 (162) 
(Pt C) (Pr 10) (DB). 


uuaer o.io are legal 
proceedings—Rectification of registration after lapse 
of seven years cannot be allowed. 

Proceedings for rectification under S. 40 are legal 
proceedings and the provisions of S. 24 are applicable 
to such proceedings. 58 Bom L R 912; A I R 1950 
Punj 4, boll.; A I R 1957 All 083, Dissented from. 
Hence where the name 'Manthithope' on the label of 
a medicinal oil was registered the registration could 
not be rectified under S. 40 after the lapse of more 
than seven years from its original registration. (1964) 

a»i J 8W 2 Mad 194: AIR 1963 Mad 

tration Registration of geographical name held 

is discr0 rionary. (1964) 

Mad 33 (30,37, ffi 1 «« 

Snder S h 4am g De B di « U t ° h P'?« Bd ‘ a 8 - Proceeding 

uuuer a. so/72 pending in another Court — Duty of 
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Court dealing with injunction suit stated. See 
■Dade Marks Act (1940), S. 23. A I R 1963 Mad 12 

46 (1), 37 (i) — Application for rectification 
of Trade Marks Register—High Court in which it is 
to be made. 

An application for rectification to Trade Marks 
Register by deleting the registered trade mark can be 
filed only in the High Court within whose jurisdic¬ 
tion the Trade Marks Register is situate or in that 
High Court within whose jurisdiction the owner of 
the Marks resides or carries on business. The High 
Court within whose jurisdiction the goods bearing 
the impugned trade-mark are sold has no such 
jurisdiction. 75 Mad LW 33: ILR (1962) Mad 
392 j (1962) 1 Mad L J 408 : AIR 1962 Mad 214 
(215) (Pr 4) (DB). 

-Ss. 46 (2), 37—Trade mark registered in Bombay 

— Petition for removal of trade mark made in Madras 
High Court — High Court of Madras, held had juris¬ 
diction to entertain petition. See Trade Marks Act 
(1940), S. 37. AIR 1959 Mad 251. 

-S. 46 (2) — Registration of trade mark obtained 

by fraud—Effect—Subsequent renewal of registration 
is also invalid — S. 24, does not apply. See Trade 
Marks Act (1940), S. 24. A I R 1957 Mad 76 (DB). 

-S. 40 (2)—'Person aggrieved.’ 

A person against whom the respondents have filed a 
suit for declaration of rights to the trade mark in 
question, and, the proprietors of a trade mark apply, 
iug for rectification of the register by cancelling the 
entry as to registered user, will be ‘‘persons ag- 
grived.” Misc. No. 15 of 1950, dated 8 th October, 
1951 and (1952) RPC 106, Rel. on. AIR 1956 Mad 
184 (186) (Pt A)(Pr 14). 

-S. 46 (2) — Entry made without sufficient cause 

— Proper order to be made in the circumstances of 
the case, indicated. See Trade Marks Act (5 of 
1940), S. 10 (2). AIR 1956 Mad 184. 


S. 46—'Person aggrieved.’ 

In determining the locus standi of an applicant 
the allegations as to facts made by him should, 
prima facie, be assumed to be true, although they 
may be challenged. (1891) 45 Ch D 519, Rel. on. 
AIR 1956 Mad 184 (187) (Pt B) (Pr 15). 

-S. 46—Application under—Delay. 

There is no legaHobligation on persons interested 
to see an advertisement in the Trade Marks Journal 
and if they do not see an advertisement they cannot 
be in a worse position than they would have been 
before. Further, a defendant moving to rectify only 
when the plaintiff taking advantage of his registra¬ 
tion used it against the defendant in a suit cannot be 
held to be guilty of delay. Delay assumes import¬ 
ance only if it puts the opposite party to serious un¬ 
fair disadvantage by the loss of evidence or the like 
which was not the case here. In matters concern¬ 
ing rectification of the register the public interest is 
of paramount importance and the merits and de¬ 
merits of the applicant for rectification are of little 
importance. AIR 1956 Mad 184 (189) (Pt F) (Pr 27). 

-Ss. 40, 8 (a) — Application for rectification of 

register necessary particulars not given — Application 
not competent. See Trade Marks Act (1940), S. 8 (a). 
AIR 1956 Punj 4. 

-S. 46 (2) — 'Person aggrieved’ — Petitioners in 

same trade as respondent — Application before Re¬ 
gistrar for registration of mark 'Nanra — Respondent 
entering opposition—Proceedings of criminal nature 
by respondent against petitioner — Petitjoner held 
‘person aggrieved.’ AIR 1955 N U C (Punj) 737# 


-Ss 40 and 72 — Application for rectification of 

registration of trade mark under S. 40—Punjab High 
Court has jurisdiction (to decide matter : 51 C W N 
42, Foil.; A I R 1947 Lah 171, Not foil. 54 Pun L R 
176 i AIR 1952 Punj 266 (267) (Pt B) (Prs 6 , 7). 


SECTION 47 

-S. 47—Legal proceeding—Meaning of— Proceed¬ 
ing under S. 40 (2) — Not a legal proceeding. See 
Trade Marks Act (1940), S. 24. AIR 1957 All 683. 

-S. 47 (1) (b) — Private limited company having 

registered trade mark — Merger of certain private 
limited companies in sudh company—Company con¬ 
verted into public company and changing its name 
—Suit by company for infringement of trade mark — 
Maintainability without change effected under Ss. 35 
and 47. See Trade Marks Act (1940), S. 35. AIR 
1964 Mys 173 (DB). 

-S. 47 — Application for rectification of register 

necessary particulars not given — Application not 
competent. See Trade Marks Act (1940), S. 8 (a). 
AIR 1956 Punj 4. 

SECTION 48 

-S. 43—Legal proceeding—Meaning of—Proceed¬ 
ing under S. 40 (2) — Not a legal proceeding. See 
Trade Marks Act (1940), S. 24. AIR 1957 All 683. 

-S. 43 (1) — Amendment of application after ad¬ 
vertisement — Extent of power of Registrar — Prin¬ 
ciple-Duty of Registrar indicated. See Trade Marks 
Act (1940), S. 14 (3). AIR 195S Bom 47 (DB). 

SECTION 59 

-S. 59—Legal proceeding—Meaning of—Proceed. 

ing under S. 40 (2) — Not a legal proceeding. See 
Trade Marks Act (1940), S. 24. AIR 1957 All 683. 

SECTION 68 

-S. 63 before amendment by Act 12 of 1940 — 

Commencement — Whole Act brought into force in 
whole of Mysore on and from 1st July 1948 by 
notification in Official Gazette of 13th May 1948 
— Civil Area, Bangalore, retroceded to Mysore in 
August 1948 — Act made applicable to Civil Area 
from August 1948 by Retroceded Area (Application 
of Laws) Act, 1948 -No fresh notification under 
S. 68 held was necessary—(Mysore Trade Marks Act 
(1944), S. 08) — (General Clauses Act (1897), S. 5). 
1933 Cri L J 1277 : ILR (1953) Mys 436. 33 Mys 
L J 54 : AIR 1953 Mys 110 (110) (Pr 4) (DB). 

-S. 68 - Penal Code (I860), Ss. 482, 483, 480 - 

Offences under, held committed, on facts of the case. 
1959 Cri L J 1463 : AIR 1959 Pat 554 (DB). 


SECTION 70 

-S. 70 (a) — Registrar of Trade Marks if Court - 
iceedings before him—S. 9, Bombay A 

applicability—(Bombay Pleaders Act (17 of 19^j, 
) and S. 2). , 

Sven though in some respects the position ottne 

gistrar of Trade Marks may be analogous to tha 
a Court he is not a Court, and the proWsions 
S. 9. Bombay Pleaders Act, do not apply to any 
iceedings before him. Further, it ca ? not „ Cour [ 
red from the definition of the expression Court 
jordinate to the High Court” > appearing in b.J or 
, Bombay Pleaders Act, 1920, that the Registrar of 
ide Marks is constituted a Court within he mean 

r of that Act. 59 Bom L R 1019 i AIR 1959 Bom 
’(24, 25) (Pt E) (Prs 7, 8 ). 

_S. 70-Evidence by affidavit-Cross-examination 

deponent-Power of Begistrar-C. P. Code, 0.19. 


TRADE MARKS ACT (1940), S. 70 


279 


The Registrar has, under S. 70 (a) read with 0.19, 
R. 2, Civil P. C., power in a suitable case to require 
that any person who has made an affidavit should 
attend for cross-examination at the instance of either 
party. However, S. 70 (b) provides that the Registrar 
may, if he thinks fit, take oral evidence “in lieu of 
or in addition to such evidence by affidavit." It is 
obvious, therefore, that it is open to the Registrar 
not to admit oral evidence or to admit oral evidence 
in addition to the evidence by affidavits. AIR 1956 
Bom 641 (643) (Pt B) (Pr 6 ). 

-S. 70 (d) — Rules framed under, R. 81 and 

Sch, VI -Entries 1 and 2 in Sch, VI—Interpretation 

—The heading for the entries in the Sixth Schedule 
is matter in respect of which cost is to be ‘awarded’ 
and when the matter is “one day’s hearing” with 
or without examination of witnesses, the maximum 
amount is Rs. 25 or Rs. 10. That relates to costs of a 
day’s hearing when granted and not to costs of the 
entire proceedings. AIR 1956 Bom 641 (645) (Pt E) 
(Pr 11). 

“—S. 70 (d) — Rules framed under, R. 81—Discre¬ 
tion of Registrar in awarding costs. 

The discretion of the Registrar in awarding costs 
under R. 81 is entirely unfettered and he is to award 
such costs as he considers reasonable having regard 
to aH the circumstances of the case. AIR 1956 Bom 
641 (645) (Pt F) (Pr 11). 

—— Ss. 70 and 77 — Procedure before Registrar — 
Evidence by affidavit - Rules under S. 77. Rr. 34 

. ,,T Expression “evidence in support of appli¬ 
cation in R, 34—Meaning, 

Under the Trade Marks Act, the Registrar is given 
tne power to decide any matter that comes before 
him on affidavit. The scheme of the Act is that 
ordinarily all disputed questions of fact should be 
disposed of by affidavit. But there may be cases 
where this would be impossible, in which case 
discretion is vested in the Registrar to take oral 

by affidavit 11 ^ * a * 6U °* or * n Edition to evidence 

The position under the rules framed under the 
irade Marks Act is that, after the notice of opposi- 
tion is given, evidence in support of opposition is 

&Tc L b /J he - p0 - rson u 0pp0 » the registration, and 
u ? ce *W fln affidavit and the affidavit 
s . e ^ ol J t the-evidence on which the opponent 
intends to rely. Thereafter, evidence in support of 

inn a «? P ff° ahon u“ g rn J Q k y A® applicant, and that 
too is given by affidavit. A further right is given 

ran h nT P u a 0 n i tog \y ee , videnca in reply, but that 
R V n y Ju d T> leave of the Registrar, and 
Provides that no further evidence is p-rmis 
sible although the Registrar may, at anyTme S 

op pone nt t<? lead e* M ° ither *° t i“. appli “ nt °r to the 

of otherwise as he may^hlnirfit^b " to C0SlS 

eatiM" if R eS 4T n /l‘ e j‘ de,1C -j in supp P rt of the appli. 

”• 34 deludes evidence submitted bv the 
opponent in support of his opposition, because evi 
dence in rebuttal of the case of the opposihon s also 
evidence in support of the application. 

It would be taking too technical a view of the 

6 u 11 down t0 his admission in 

2 " document was not a forged ox 

whirls ic d ° CU T nt Was a genuiDe 000 especUlIy 

«5gf 

SECTION 72 


be challenged in such proceeding—Proceeding under 
S. 40/72 pending in another Court — Duty of Court 
dealing with injunciion suit indicated. See Trade 
Marks Act (1940), S. 23. AIR 1963 Mad 12 (DB). 

-—Ss, 72, 46—Application for rectification of regis¬ 
tration of trade mark under S. 46 — Punjab High 
Court has jurisdiction to decide matter. See Trade 
Marks Act (1940), S. 40. AIR 1952 Punj 266. 

SECTION 73 

-S. 73—Suit under S. 73, Trade Marks Act, filed 

in Court of Additional Civil Judge — Objection to 
jurisdiction disallowed by Civil Judge but allowed 
by High Court in writ proceedings against that deci¬ 
sion — High Court also issuing writ of prohibition to 
Court of Civil Judge not to proceed with trial of suit 
—Power of Civil Judge to return plaint under O. 7, 
R. 10 not affected — Nature of proceedings under 
O. 7, R. 10. SeeJCivil P. C. (1908), O. 7, R. 10. AIR 
1983 All 448. 

~—S. 73 — Passing off action related to use of plain¬ 
tiff’s trade mark — Action, when affected by S. 73, 
indicated. See Trade Marks Act (1940), S. 20. AIR 
1955 All 404 (DB). 

-S* 73—City Civil Court, Hyderabad, presided 

over by Additional Chief Judge has jurisdiction to 
try suit under Act - G. O. Ms. Nos. 444 and 555 of 
1958 (Andhra Pradesh) — Effect of. 1961 Andh L T 
767 i (1961) 2 Andh W R 255 : A I R 1962 Andh Pra 
127 (129) (Pr 6 ). 

~ S. 73 G. O. Ms. Nos. 44 4 and 555—Re-orpanisa* 
tion of Courts — Suit originally instituted before 
First Judge City Civil Court — Continuation of suit 
® e ' #re Additional Chief Judge after re-organisation 
Validity-Chief Judge and Additional Chief Judge 
Jurisdiction of —If co-ordinate. 

. Section 73 of the Trade Marks Act bars only the 
institution of a suit in any Court inferior to a District 
Court. The City Civil Court, Hyderabad, where the 
suit was originally instituted was admittedly a Dis- 
tnct Court within the meaning of S. 73 of the Trade 
Marks Act. After the re-organisation of Courts the 
Courts presided over by the Chief Judge and Additional 
Lniet Judge City Civil-Court respectively are Courts of 
co-ordinate jurisdiction both pecuniary and territorial. 
* ,s . j- ng in L G ‘ °* Ms - No - 444 or C. O. Ms. 

p,« .5 5 t0 nm d,Cal s e ^ at the City Civil C o ur t' whose 
Presiding (Officer is the Additional Chief Judge is a 

° 0urt whose Presiding 

C e V 2 vll Court, has jurisdiction to try 
2 Andh W R255 73 0flthe Trade Marks Act - U 96 *) 

lM?;J?T I # I ?S Ctl ? ri J ^ ,R0laliD 8 t0 a trading mark’ 
S. 39 AIR W57 ^Tl35 (DB T r de ACt(l940) ’ 

rw S ; ^“Jurisdiction of Court other than District 

passn7offtt r ' nfri ? ge r l* of trade mark aQ dfor 

passing off the goods further prayer for handing 

Fw5„«h frW * l 7 8 j- , for Purpose of destruction— 
Exclusive jurisdiction to entertain action on trade 

mark lay with District Court. See Hyderabad Trade 
Marks Act, S. 19. AIR 1950 Hyd 177 (DB). 

7TTn S n S, 3 and 2 ? {2 ) “ Applicability - Passing ofl 

ofMadrasC™ c/vll Cou,t°° °' 5ui ' S ~ Iurisdic ‘ i “ 
The combined effect of Ss. 20 and 73 of 'the Trade 

j’ is k ^ a ? a suit t0 Prevent an infringe¬ 
ment of a trade mark or for damages for such 

infringement cannot be instituted at all unless the 

Acf and 3 even r ^* S fK ted> Und t ert c 6 Provisions of the 
? ven i, n the case of infringement of reais- 

anS Giuh 8 |T2“ S * UCh u a cann °t be instituted £ 
any Court inferior to that of a District Court having 
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the requisite jurisdiction such as territorial jurisdic- 
,on : ^ ec t' 0n -0 (21 of the Act no doubt excludes 
passing off actions from the provision of the Act. 
But what is saved under S. 20 (2) is only the right of 
ction and it has no bearing on the forum mentioned 
in p. /3. Hence S. 73 will apply to passing off 
actions also and the expression, ‘otherwise relating 
to any right ;n a trade mark* in the section is wide 
enough to include passing off actions also where 
tne alleged misuse of a registered trade mark is in 
!5? ue ' ., e 5, ce such a suit cannot be instituted in the 

.y . 1VI * Lourt Madras which is not a District Court 
the meaning of the section. A decree of the 
Laty Livil Court Madras in a suit in which the cause 
of action is based either wholly or in part on the 
intringement of a trade mark will be a nullity and 
the execution Court can look into the pleadings to 
decide whether the Court had jurisdiction to pass 
the decree. 1958 Mad W N 239 : (1958) 1 M L J 

V M L W 3S3 : I L R (1958) Mad 622: A I R 
1958 Mad 490 (492, 494) (Prs 6, 10, 12, 14, 17,19) 
(DB). 

TT S :'73-Passing of action — Plaintiff alleging that 
defendant is passing off his publication as the publica¬ 
tion of the defendant — Suit is not hit by S. 73. See 
Trade Marks Act (5 of 1940), S. 20 (2). AIR 1951 
Simla 176. 

-—S. 73 — Section is not retrospective. AIR 1955 
NIC (Raj) 4068. 

SECTION 74-A*- 

——S. 74 A — Appearance .by Registrar before High 
Court — Costs— Appearance in final Court of appeal 
merely for elucidating his own judgment and point¬ 
ing out errors in judgment of lower appellate Court 
—No costs to Registrar. 

There are certain cases in which the Registrar 
should appear and can legitimately claim his costs, ft 
is entirely wrong on the part of the Registrar in the 
final Court of appeal to appear merely for the purpose 
of elucidating his own judgment and pointing out 
the errors in the judgment of the Court below. That 
is not the proper function of the Court of first inst¬ 
ance and the Registrar is nothing else except the 
Court of first instance. He must submit to the judg¬ 
ment of the lower appellate Court if there is no appeal 
from that judgment. If there is an appeal, he must 
submit to the judgment of the final Court of appeal. 
If his judgment is right it will be restored by the 
final Court and the errors of the lower appellate 
Court will be rectified; if his judgment is wrong then 
the lower appellate Court’s judgment will be con¬ 
firmed by the final Court of appeal. But the final 
Court of appeal neither needs illumination nor 
guidance from the Judge of the first instance as to 
what are the errors in the judgment of the lower 
appellate Court. 54 Bom L R 28 : A I R 1952 Bom 
165 (169) (Pt D) (Pr 12) (DB). 

-S. 74A — Costs of Registrar in proceedings in 

High Court. 

Rule 619 framed by the Bombay High Court under 
S. 77 of the Trade Marks Act gives the Registrar a 
right to {appear before the Chamber Judge and on 
general principles as he has a right to appear before 
that Judge he has equally a right to appear before 
the Court of appeal. Therefore with respect to his 
costs the practice adopted by the Bombay High Court 
is that before the Chamber Judge ordinarily the 
Registrar should get his costs whether he is success¬ 
ful or unsuccessful and in the Court of appeal ordi¬ 
narily if he is unsuccessful he should not get his 
costs and if he is successful ordinarily he should not 
get his costs. 53 Bom L R 556: I LR (1952) Bom 
344 : A I R 1951 Bom 147 (155, 156) (Pt J) (Prs 18, 
20) (DB). 


SECTION 76 

•;— S * 76 “ Letters Patent (Bom.), Cl. 15 - Com. 
petencv of appeal — S. 76 confers a right of appeal 
[°. High Court* See Letters Patent (Bom., Cal. and 
Madras), Cl. 15. AIR 1953 S C 357. 

•,"77 S -, 76 “ Let te r s Patent (Bom., Cal. and Madras) 
U. Id— Judgment — A decision given by a single 
l U( i£ e C our t in an appeal preferred under 

b. /b, Irade Marks Act, constitutes a judgment within 
meaning of Cl. 15 of the Letters Patent. National 
Sewing Thread Co. Ltd. v. James Chadwick. (1953V 
? Mad L J 215 : J953 S C R 1028 : 1953 S C J 509 i 
19 o 3 S C-A 610 : 56 Bom L R 21 : AIR 1953 S C 357 
(359) (Pt A) (Pr 6 ). 

•-S. 76—Appellate jurisdiction given by S. 76 — 

(Letters Patent (Cal,), Cl. 15). 

The rights created by the Trade Marks Actare 
civil rights for the • protection of persons carrying 
on trade under marks which have acquired reputa¬ 
tion. The statute creates the Registrar a tribunal for 
safe-guarding these rights and for giviDg effect to 
the rights created by the Act, and the High Court 
as such without more has been given appellate juris¬ 
diction over the decisions of this tribunal. Tfce High 
Court while exercising this appellate jurisdiction has 
not to exercise it in a manner different from its other 
appellate jurisdiction. It is merely an addition of a 
new subject-matter of appeal to the appellate juris¬ 
diction already exercised by the High Court. AIR 
1947 Cal 49, Overruled. National Sewing Thread Co. 
Ltd. v. James Chadwick & Bros. Ltd. 1953 bC A 
610:56 Bom L R 21 : (1953) 2 MLJ 215: 1953 
SCR 1028 i 1953 S C J 509 : A I R 1953 S C 357 
(362) (Pt H) (Pr 17). 

-S. 76 (1), Proviso — Registrar of Trade Marks at 

Bombay deciding case — Suit relating to the same 
trade mark oending in Court under jurisdiction of 
Allahabad High Court at the time — Subsequently 
first appeal against the decision of the Court also 
filed before the same High Court — Held, the appeal 
against the decision of the Registrar also lay before 
the same High Couit — Held, further the proviso 
referred only to appeals from the order of the Regis¬ 
trar and not from the suit in the civil Court. 1958 
All L J 474 : IL R (1958) 2 All 7211 A I R 1958 All 
823 (825) (Pt A) (Prs 5, 6 ) (DB). 

[Reversed on another point in AIR 1903 S C 449]. 

-S. 76 (1) — Appeal against order of Registrar — 

Duty of Court 

In appeals under S. 70(1) of the Act against the 
order of the Registrar the duty of the Court is exa¬ 
ctly the same as in a first appeal in any other case in 
the High Court. The Court has to come to an in¬ 
dependent opinion of the whole case and has to 
come to a conclusion, the course taking into consi¬ 
deration the decision of the Registrar and giving due 
weight to his judgment. AIR 1953 S C 357 and (1913) 
30 R P C 363, Rel. on. 1958 All L J 474:1L R (1958) 

2 All 721 : AIR 1958 All 823 (825) (Pt B) (Pr 7) 
(DB). 

[Reversed on another point in AIR 1903 S C 449.] 

-S. 76-Registrar refusing registration of trade¬ 
mark — Appeal against such order held was nrst 
appeal from an order and not from a decre®* 
Trade Marks Act (1940), S. 15(4). AIR 1954 All 720 

!5Sl 76—Scope—Exercise of discretion of Registrar 
—Registrar coming to conclusion that by reason or 
the mark of applicant being likely to deceive or 
cause confusion he was disentitled to protection i 
Court of justice - High Court in appeal, would be 
very reluctant to interleie with the eiercise of sucn 
discretion. See Trade Marks Act (1940), S. 8(a). AJ» 
1961 Bom 119 (DB). 


TRADE MARKS ACT (1940). S. 76 
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—S. 76 — Appeal heard and disposed by Judge of 
High Court under S. 76, Trade Marks Act (1940) — 
Competency of second appeal — There is no bar to 
any second appeal if a second appeal would lie under 
the rules of practice and procedure obtaining in 
High Court. See Letters Patent(Bom.,Cal. and Mad.), 
a 15. AIR 1951 Bom 147 (DB). 

—S. 76 — Letters Patent (Bom.), Cl. 15 — Appeal 
heard and decided by Judge of High Court under 
R. 617 framed under S. 77, Trade Marks Act (1940)— 
Decision constitutes judgment within meaning of 
Cl. 15 of Letters Patent. See Letters Patent (Bom., 
Cal. and Mad.), Cl. 15. AIR 1951 Bom 147 (DB). 


i. 76—Discretion exercised by Registrar — Duty 
of appellate Court in respect of. 

The Registrar, in coming to the conclusion whe¬ 
ther a trade mark should or should Dot be registered, 
exercises the discretion vested in him by statute and 
the Court in appeal should always be extremely loath 
to interfere with that discretion. Discretion exercised 
by the Registrar should not be interfered with unless 
the Court comes to the conclusion that the Registrar 
in coming to the conclusion that he did was clearly 
wrong or patently in error. 53 Bom L R 556 j I L R 
(1952) Bom 344 : A I R 1951 Bom 147 (152) (Pt F) 
(Pr 10) (DB). ' ' 

* S. 76—Second appeal — Power of High Court in 
interfering with discretion exercised in allowing or 
refusing registration of trade mark. 

Where the only question that arises in the second 
appeal is whether the discretion exercised by the 
Registrar in refusing to register a trade mark was 
clearly wrong and whether the Court in first appeal 
was right in interfering with that discretion and if 
High Court in second appeal comes to the con¬ 
clusion that the lower Court was in error in inter¬ 
fering with the discretion exercised by the Registrar, 
it is competent to the High Court to set the Court 
below right and to come to the conclusion that the 
6 ?J C1 e S o d r> by i he Re « is trar should not be 

344Tatr 7q£ , d 53 B ,°™ L R 556 : I L R (1952) Bom 
344 i AIR 1951 Bom 147 (155) (Pt I) (Pr 16) (DB). 

rr/;^ 6(1 L~ R^strar refusing to accept under 
S. 14 (1) application for registration of trade.mark- 

eSw i Jlii f I 9 (y-?c°pe of—Appeal allowed— 

m 1955 NUC(Ca036« ('iIbI **‘ 194 °’' S ’ 14(1) - 

(Hyd) (194 °>' S ' 1S - 11 «" 

filp/ivl 6, for registration of mark 

was in force - Appeal lies 

cation o® R , egistrar regarding reotifi. 

5* Witeithdwii 

assMessss 

JBS 9“«a°a of eligibility Of a trade-mark is one 
oordanoe 35 with the provisions of s'.^ The'Sha! tta 


the question of eligibility under S. 6(1) is quite 
distinct from the discretionary power. If in so ad¬ 
judging, the Registrar reaches an erroneous conclu¬ 
sion on the question as to whether the requirements 
of S. 6 (1) (d), have been satisfied or not, in the case 
of a particular trade mark, it will be certainly open 
to the appellate Court to rectify the error committed 
by the Registrar. It will be within the powers of the 
Court of appeal to do so. The appellate jurisdiction 
conferred by S. 76 is exercisable by the High Court 
in the same manner as it exercises its other appellate 
jurisdiction. AIR 1953 S C 357, Rel. on. 40 Mys L J 
646 i AIR 1963 Mys 122 (125, 126) (Pt C) (Pr 5) 
(DB). 

—Ss. 76,14 (1), 6 (1) — Marks satisfying require¬ 
ments for eligibility — Refusal to register — Inters 
ference by High Court. 

It is no doubt true that the mere fact that a parti¬ 
cular trade mark satisfies the requirements of eligi¬ 
bility under S. 6 (1) will not entitle the applicant to 
have it registered, as of right. In spite of a trade¬ 
mark being eligible under S. 6(1) the Registrar may 
under S. 14 (1) refuse the application. But, the dis¬ 
cretion to refuse under S. 14 (1) should not be exer¬ 
cised arbitrarily or capriciously, but judicially and 
reasonably. The requirement that the Registrar should 
state in writing the grounds of his decision and the 
materials used by him in arriving thereat is, doubt¬ 
less, intended to enable the appellate Court to find 
out whether the discretion of the Registrar has been 
exercised judicially. Where there was no material 
justifying the Registrar exercising his discretion 
against the applicant the High Court will interfere 
m appeal. (1918) 35 R P C 53. Rel. on; AIR 1955 S C 
558, Expl. and Distinguished. 40 Mys L J 646 : AIR. 
1963 Mys 122 (126, 127) (Pt D) (Pr 6) (DB). 

—S. 76-Exercise of discretion by Registrar should 
“Ot be lightly interfered with. See Trade Marks \ct 
(1940), S. 8. AIR 1955 N U C (Mys) 5952 (DB). 

S.76(l)—Forum of appeal. 

An Amritsar Tea Company, aggrieved by the 
refusal of the Registrar at Bombay to register its trade 
mark on the opposition of another Tea Company 
should file its appeal against this order in the High 
Court at Bombay. The High Court of Punjab has no- 
junsdietjon to entertain the appeal. AIR 1947 I ah 
171; AIR 1951 Bom 147, Foil. 56 PunJ L R 425 • ILR 
(1955) Puoj 547 : AIB 1954 Pun) 270 (271) (Pr 7 “ 

— S * 70 T Cochln Trade Marks Act (19 of 11191 

nf 7 pl?? de M ? rk ? Rules > R - 85—Whether an order 
of Registrar refusing to reject as out of time an op- 

maJtT a °^! D appl,Cat i 0n for re 8 'stration of a trade¬ 
mark is a decision within meaning of S. 72 or R 85 

(DB )° r0 * AIR 1952 Trav ‘ Co 77 ( 78 ) (P* B ) (Pr 6 ) 

SECTION 77 

?e^P.Ir n f-(Sw: Ci n °15 nega,ive applicabili,y 01 

There is nothing in the provisions of S. 77 which, 
debars the High Court from hearing appeals under- 
S. 76 according to the rules under which all other 
appeals are heard or from framing rules for the- 
exercise of that jurisdiction under S. 108 of the 
Government of India Act, 1915, for hearing hose 

Even f s ty 77 h& e 0r hy /“vision benches! 

that fe* d not » een en8 cted it cannot be said 

.i.lL fc H S h wl ^ ave 110 power to make 
1947 r?i aon hearI ? g . ofappeals under S. 70. AIR 

Ltd 7 ,? 1.5 ftp? 1 #' Na i ioaal Sewing Thread GoT 

v* James Chadwick and Bros . Ltd 1 q r* a 

0 1? 11 R 21 * (1953) S C J 509 i (1953, A 

^^1215: 1953 SCR 1028 i AIR 1953 <*r 3 ‘ 
(362) (Pt I) (Pr 19). 1953 SC 
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TRADE MARKS 


, n 7/—Procedure before Registrar—Evidence by 
affidavit—Rules under S. 77, Rr. 34 and 30-Expres- 
sion “evidence in support of application” in R. 34 — 
gleaning of. See Trade Marks Act (1940), S. 70. AIR 
19 d 2 Bom 165 (DB). 

~ 7/ R. 617 framed by High Court under —- 

regulation of proceeding of High Court pursuant to 
procedure laid down under Constitution of India. 
Art. 225. 

Section 77, Trade Marks Act, only empowers the 
t-Iigh Court to make rules with regard to matters that 
arise under the Trade Marks Act. That section in no 
way affects or modifies the power of the High Court 
to regulate its own proceedings and in passing R. 617 
although the rule was made under the Trade Marks 
Act, the High Court was exercising its power con¬ 
ferred upon it by Art. 225 of the Constitution in 
regulating its own proceedings. Therefore, although 
the Sitting Judge in Chambers disposes of the appeal 
pursuant to R. 017 made under the Trade Marks Act, 
* n sitting singly and in exercising that jurisdiction 
he is doing so pursuant to the procedure laid down 
by the High Court under Art.225 of the Constitution. 
53 Bom L R 556 : ILR (1952) Bom 344 : AIR 1951 
Bom 147 (151) (Pt C) (Pr 7) (DB). 

SECTION 80 

■-—S. SO—“Act”—Meaning—Proceedings before Re¬ 
gistrar of Trade Marks — Registered trade marks 
agent—Right to plead. 

There is nothing to control the meaning of the 
word "act” as used in section 80. It is referable to 
all kinds of acts which any person isrequired to do 
by or under the Trade Marks Act. It may be the act 
of making an application; it may be the act of filing 
an affidavit; it may be the act of leading evidence; it 
may be the act of pleading before the Registrar in 
support of the application. As the word used there is 
wide enough to cover all these activities and it is 
intended to exclude the act of making an affidavit, 
the words “other than the making of an affidavit” 
have been inserted in that section. Thus, the word 
'“act” as used in S. 80 is wide enough to cover the 
act of pleading, and hence a registered trade marks 
agent is entitled to plead before the Registrar of Trade 
Marks under the provisions of S. 80 of the Trade 
Marks Act. 59 Bom L R 1019: AIR 1959 Bom 21 
424) (Pt C) (Pr 5). 

—S. 80—'Required”—Meaning of. 

The word “ required ” as appearing in S. 80 
means “needed” or “found needful”. In that event 
•if by or under the Trade Marks Act, 1940, if the act 
of pleading is needed or found needful to be done 
i>y any person, then that act could be done by his 
duly authorised agent being a legal practitioner or a 
registered trade marks agent. 17 M L J 347 (PC), Rel. 
on 59 Bom L R 1019 i AIR 1959 Bom 2L (24) (Pt D) 
«Pr 6). 

_S. 80—Rights of Counsel to compromise—Counsel 

QDDearing as agent under S. 80, Trade Marks Act. 
See Civil P. C. (1908), O. 3, R. 4. AIR 1955 NUC 
(Hyd) 2361 (DB). 

SECTION 84 

—Ss. 84, 21 — Rules under, R. 13 and Sch. IV 
Class 30—Trade mark registered in respect of parti- 
-cular goods falling under class 30 of Sch. IV — Pro¬ 
prietor not entitled to use the mark in respect of other 
.floods falling under the same class. See Trade Marks 
Act (1940), S. 21. AIR 1963 Mad 460 (DB). 

-S. 84 — Trade Marks Rules (1122). R. 30—Limi¬ 
tation for filing notice of opposition—Starting point. 
•See Trade Marks Act (1940), S. 15 (2). AIR 1952 Tra- 
Co 77 (DB). 


ACT (1940). S. 77 

TRADE MARKS RULES 

an^ e g 4 also under Trade Marks Act (1940), Ss. 77 

RULE 81 

—R. 81-Rules framed under, R. 81 and Sch. VI 
hntnes 1 and 2 in Sch. VI—Interpretation of. See 

Trade Marks Act (1940), S. 70 (d). AIR 1956 Bom 
o41 # 

—R. 81—Rules framed under, R. 81—Discretion of 
JJ®«£{ ra . r # awarding costs. See Trade Marks Act 
(1940), b. 70 (d). AIR 1956 Bom 641. 

TRADE MARKS RULES (1122 M. E. Cochin) 

RULE 30 

- '?• 30 ~ Cochin Trade Marks Act (19 of 1119), 

S. 15(2)—Limitation for filing notice of opposition— 
Starting point. See Trade Marks Act (1940), S. 15 (2). 
AIR 1952 Tray. Co 77 (DB). 

RULE 85 

—R. 85 — Cochin Trade Marks Act (19 of 1119), 
S. 72—Trade Marks Rujes, R. 85—Whether an order 
of Registrar refusing to reject as out of time an op¬ 
position to an application lor registration of a trade¬ 
mark is a decision within meaning of S. 72 or R. 85 
(Quaere). See Trade Marks Act (1940), S. 70. AIR 
1952 Trav-Co 77 (DB). 

TRADE MARKS RULES (1942) 

RULE 23 

-R. 23 (3)—Notice of application for registration 

—Whether mandatory—Absence of notice—Effect— 
(Trade Marks Act (1940), S. 46 (2).) 

The provision as to notice of application for regis¬ 
tration to the depositors in R. 23 (3) of the Trade 
Marks Rules is only directory and not mandatory. 
Whether to give notice to the depositor or not is ex¬ 
pressly left to the discretion of the Registrar. The 
time within which a notice of opposition to the regis¬ 
tration of a trade mark is given is four months fiom 
the date of the advertisement in the Journal, vide 
R. 30. Even when the Registrar gives a notice under 
R. 23 (3) to the depositor of a trade mark, he gets 
four months from date of the advertisement in the 
Journal for making an objection to the registration. 
The Act does not provide for any notice to the 
depositor and if the Government themselves have not 
made the giviDg of a notice obligatory, it is not open 
to a High Court to say that it is obligatory. The 
grounds on which an entry in the register may be 
expunged or varied are stated in S. 40 (2) of the Act. 
They are exhaustive inasmnch as it cannot be ex¬ 
punged or varied on any other ground. The omission 
on the part of the Registrar to give a notice of an 
application for registration to a depositor is not a 
ground for expunging or varying an entry or the 
trade mark in the register. AIR 1957 All 683 (703) 
(Pt O) (Pr 48). 

SCHEDULE 4, CLAUSE 3 
-Sch. 4, Cl. 3 — ‘Perfumery’ — Agarbatties. 

In their very nature, agarbatties are articles of 
perfumery both in their composition and in their us 
and as such come under clause 3 of the l*ourtn 
Schedule. 36 Mys L J 852 » ILR (1958) Mys 200 i 
AIR 1959 Mys 85 (80) (Pt C) (Pr 5) (DB). 

SCHEDULE 6 

-Sch. 6—Rules framed under, R. 81 and Sch. 6 

Entries 1 and 2 in Sch. flI - J“ t / e jP r8 . t !j. io 1 n Q ?I* 
Trade Marks Act (1940), S. 70 (d). AIR 1950 Bom 
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TRADE RESTRICTIONS 
See Constitution of India, Art. 19. 
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TRADES AND OCCUPATIONS — Lienee to carry on 


TRADES AND OCCUPATIONS 

License to carry on 
See Cantonments Act (1924), S. 210. 

TRADE UNION 

See (1) All India Postal Workers Union (Class III) 
(Allahabad Branch) Constitution, R. 45. 

(2) Constitution of India, Sch. 7, ‘List 3, 
Entry 22. 

(3) Trade Unions Act (1920). 

TRADE UNIONS ACT (16 of 1926) 
PREAMBLE 

-Pre.—Right to form trade unions comes within 

Art. 19(1) (a) of Constitution—State cannot circum¬ 
vent article by placing restriction od objects or pur¬ 
poses of association — Rejection of application of 
federation of trade unions to represent its members — 
This would be restriction with Art. 19 (4). See Con¬ 
stitution of India, Art. 19 (1) (c). AIR 1960 All 45. 

SECTION 1 

-S. 1 — Obj'ect — Statute not in pari materia with 

Industrial Disputes Act (1947)—Meaning ol ‘industry* 
in Industrial Disputes Act not applicable in case of 
Trade Unions Act—Industrial Disputes Act (1947), 
Ss. 1 and 2 (j). 62 Mad W N 18 : (196L-62) 20 FJR 
52 , (1961) 1 Lab L J 599 : 74 Mad L W 658 : ILR 
(1961) Mad 1134 , (1961) 2 Mad L J 554 » AIR .1962 
Mad 231 (233) (Pt B) (Prll). 

SECTION 2 

——Ss. 2 (g), 6—Trade Union of Emplopees of Em¬ 
ployees’ State Insurance Corporation can be register¬ 
ed-Employees are ‘workmen’—Corporation comes 
within ambit of Act. AIR 1900 S C 010, Rel. on. 
(1962) 5 Fac L R 339 , (1963) 1 Lab L J 100 : AIR 
1963 Cal 56 (58, 59, 60, 61) (Pt B) (Prs 5, 10, 11) 
(DB). 


-S. 2 (m) — Workman—Assistant Editor ^ News¬ 
paper. See Industrial Disputes Act (1947), S. 2 (s). 
AIR 1954 Pat 1 (DB). 

SECTION 3 

-Ss. 3, 8 — Registrar of Trade Unions —Jurisdic¬ 
tion and powers of — Can enquire about legality of 
election of new office-bearers of Trade Union. 

The Registrar of Trade Unions has full jurisdiction 
to enquire about the legality of the new election of 
the office-bearers of a Union for the purpose of 
maintaining a proper register showing the names of 
the office bearers who may 'be at the relevant time 
required to comply with the provisions of the Act or 
to be dealt with in accordance therewith. (1983) 1 
Lab L J 60 : (1962 63) 23 FjR 43 i 1962 BLJR 294: 
AIR 1962 Pat 338 (340) (Pt B) (Pr 7) (DB). 

SECTION 5 

-Ss. 5, 6 and 7 — Powers of Registrar — He can 

call for further information only from union and not 
from any other source such as D. C. 

Section 7, Trade Unions Act no doubt empowers 
the Registrar to call for further information for the 
purpose of satisfying himself about compliance with 
S. 5 or that the union is entitled to registration until 
information is supplied. But the information is to be 
called from the Trade Union and not from any other 
source and the provisions of Ss. 5 and 0 would show 
that information could Dot be supplied by any other 
source except the union itself. The powers of the 
Registrar are limited to the provisions of S. 7 and he 
could not add to those provisions. He cannot call for 
further information from the Deputy Commissioner. 
1952 Nag L J (Notes) 39 (DB). 

—Ss. 5, 7, S—Scope—Application for registration— 
No action by Registrar —Remedy — Petition for writ 
lies—(Constitution of India, Art. 220). 1958 BLJR 
357 : (1958) 2 Lab L J 458 : 1958 Pat L R 239 : AIR 
1958 Pat 470 (471) (Prs 2, 3) (DB). 


“—Ss. 2 (g) aud (h) and 71—‘Workmen’—Meaning- 
Does not include civil servants engaged iu tasks of 
sovereign and regal aspects of Government—Associa¬ 
tion of non.gazetted Government Servants consisting 
members of services forming part of regal functions 
as well as members of services—Not entitled to regis¬ 
tration as ‘Trade Union’ — Principle of ‘Collective 
bargaining’ not applicable to such relationship. 1962 
Mad W N 47 : (1962) 5 Fac L R 168, (1962-63) 22 

fni R i‘l 1 , 9 5 2) x 1Lab L J 753: ILR (1962) Mad 

^87(Prsn ad 12 %3T,D 1 B,!' Am M,d 234 (237 ' 

7 “*8s. 2 —‘Trade Union’—Persons engaged 

*n trade or business can form trade union— Persons 
employed in Raj Bhavan for domestic and other 
duties Cannot form a trade union. 

The term ‘trade union’ as defined under the Act 

contemplates the existence of the employer and the 

employee engaged in the conduct of a trade or busi¬ 
ness. The definition of the term ‘workmen’ in S. 2 (g) 
would prima facie indicate that it was intended only 
tor interpreting the term ‘trade dispute’. But even 
assuming that that definition could be imported for 
iinderstanding the scope of the meaning of the term 

ch^?? 4 k n0n ln S * is obvious that the industry 
should be one as would amount to a trade or business, 
i.e. t a commercial undertaking. 

,J n h0 "?' k< “ s , at &>i Bhavan, cannot form a trade 
union and a union of such workers is not entitled 
r?, r i reg i« rahon un der the Act. AIR 1950 Cal 548 
/Too'i\ l ? ,H ad w N 18 : (1901-62) 20 F J R 52 

nit? 99 ‘ 74 MadL w 65 8 J ILR (19611 

“(awifsivff' “ ■*■>“ 


SECTION 0 

-S. 0—Scope and effect of. 

The fact that S. 0 provides that no Union can be 
registered unless its constitution provides for the 
matters mentioned therein does not necessarily mean 
that the rules relating to matters contained in S. 0, 
acquire a statutory force. It is only a condition pre¬ 
cedent for registration that the constitution has to 
provide for the matters given in S. 0. No registration 
certificate can be issued unless the constitution pro¬ 
vides for those matters but it cannot be said that the 
rules relating to these : matters are rules framed 
under the authority of S. 0. S. 0 itself does not confer 
any authority to frame any rules. The existence of 
such rules is a condition precedent for the registra- 

(PrV* the Uni0D ’ AIR 1957 AU 234 (235) (Pt B > 

—Ss. 6, 2 (g) — Trade Union of Employees of Em- 
ployees State Insurance Corporation can be regis- 
tered - Employees are “workmen” - Corporation 
within ambit of Act. See Trade Unions Act 
(1926), S. 2 (g). AIR 1963 Cal 56 (DB). * 

.7~ S .‘ ?” P °wers*of Registrar —He can call for fur. 

1D % mation onl y from union and not from any 
° th ®, r source such as D. C. See Trade Unions 

Act (1926), S. 5. 1952 Nag L J (Notes) 39. 

SECTION 7 

— S , s ‘ 7 » 2 “ ‘Workmen’ — Meaning-Does not 
ini de C ! V serv8nt , s engaged in tasks of sovereign 
and regal aspects of Government — Association of 

ber^f 6 ^- Gov f rnm . enl Servants consisting mem¬ 
bers of services forming part of regal functions as 
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TRADE UNIONS ACT (1920),S. 7 


well as members of services-Not entitled to regis¬ 
tration as “Trade l nion” — Principle of “Collective 
bargaining not applicable to such relationship See 
Trade l mons Act (1920), S. 2 (g). AIR 1962 Mad 234 

(L/D ;• 

— S - ' — Powers of Registrar—He can call for further 
information only from union and not from anv other 
source such as D. C. See Trade Unions Act'(1920), 
S. o. 19 o 2 Nag L J (Notes) 39. 

" " a °d 8 — Duty of Registrar — No shortcom¬ 

ings in proposed rules—Registrar calling for further 
information from D. C. on ground of shortcomings— 
He could not do so — Stage for duty under S. 8 is 
reached. 1952 Nag L J (Notes) 39 (DB). 

- Ss. / and 11—Appeal—Registrar calling for fur¬ 
ther information from D. C.—S. 11 does not apply. 

Section 11, Trade Unions Act provides for appeal 
only when the Registrar refuses to register a Trade 
Union or withholds or cancels a certificate of regis¬ 
tration. It does not apply when the Registrar does 
none of these but calls for further information from 
the D. C. and thus follows a wrong procedure. 1952 
Nag L J (Notes) 39 (DB). 

-Ss. 7, 8—Application for registration—No action 

by Registrar—Petition for writ lies — (Constitution of 
India, Art. 226). See Trade Unions Act (1920), S. 8. 
AIR 1958 Pat 470 (DB). 

SECTION 8 

-S. 8—Registration—Effect-Registration of union 

under the Act is not conclusive proof of its real 
existence. 1949 Mad VV N 819 : (1949) 2 Mad L J 
769 : AIR 1951 Mad 616 (624) (Pt H) (Pr 27) (DB). 

-Ss. 8, 7—Duty of Registrar — No shortcomings in 

proposed rules — Registrar calling for further infor¬ 
mation from D. C. on ground of shortcomings — He 
could not do so -Stage for duty under S. 8is reached. 
1952 Nag L J (Notes) 39. 

-Ss. 8. 3-Registrar of Trade Unions—Jurisdiction 

and powers of—Can enquire about legality of election 
of new office-bearers of Trade Union. See Trade 
Unions Act (1926), S. 3. AIR 1962 Pat 338 (DB). 

SECTION 1L 


—S. 11 (1) (a) and S. 11 (3) - “High Court”- 
Meaning — Appeals under S. 11 (1) ( a ) — Forum — 
Judge of High Court sitting on Original Side - 
General Clauses Act (1697), S. 2 (25). 

r ^ PPea £ ls lL u ^ er . UU a ) a re to be heard by a 
Judge of the High Court sitting on the Original Side 
and not by a Judge or Judges on the Appellate Side. 
The words “High Court” occurring in S. 11, sub-s.(l) 
mean and include the High Court in its Original 

i aVn < aS A PP e I ,ate Jurisdiction : AIR 

19-10 Cal -04 and o C \V N 377, Foil. As the powers 
of the Appellate Court under S. 11 (3) are analogous 
to the powers which are exercised by a Judge trying 
a suit, the appeal should be heard by a Judge on the 
Original Side. 64 Cal W N 1065 : (1961) 1 Lab L J 

166)0? 1S l) (DB) L R 446 : AIR 1961 CaI 165 (1G5 ’ 


—-S. 11—Refusal by Registrar to register a Trade 
Union situate within the liaits of Presidency 
Town —Appeal —Forum — Original Side of the High 
Court only. 

An appeal under S. 11 of the Indian Trade Unions 
Act by person aggrieved by the refusal of the Regis¬ 
trar to register a Trade Union situ ate within the 
limits ol the Presidency Town should be filed on the 
Original Side of the High Court only. Sub-s. (3) 
makes it clear that the jurisdiction of the Court is 
original in nature and the procedure that is applicable 
to suits is enjoined in the conduct of the enquiry. 
(1935) ILR 63 Cal 565, Followed. 1958 Mad W N 
607 : (195S) 2 M L J 395 : 71 M L W 618 s ILR 
(1959) Mad 168 : AIR 1959 Mad 55 (56) (Pr 3). 

—S. 11—Appeal — Registrar calling for further in¬ 
formation from D. C. — S. 11 does not apply. See 
Trade Unions Act (1920), S. 7. 1952 Nag L J (Notes) 
39. 

SECTION 13 


-S. 13-Person - Includes both natural and legal 

persons — Suit by Registered Trade Union in forma 
pauperis is maintainable. See Civil P. C. (1908), O. 33, 
R. 1. AIR 1961 Pat 15 (DB). 

—S. 13—Registered trade union — Status of, indi- 
cated. See Municipalities—Patna Municipal Corpora¬ 
tion Act (13 of 1952), S. 8 (1) (c) (ii) and (iii). AIR 
1954 Pat 312 (DB). 


-S. 11 (4)—Primary school teachers not workmen 

— Avocation of teacher Dot employment in industry 
—Federation of teachers not a Trade Union. 

Where the question was whether the occupation of 
primary school teachers could be said to be employ¬ 
ment in any trade or industry so as to entitle the 
Federation of Primary Teachers to ask for registra¬ 
tion as a Trade Union. 

Held, that in the context in which the term ‘trade’ 
was used in the Act it was not intended to convey 
the wider meaning of ‘some practice or some occupa¬ 
tion or business or profession as a means of livelihood 
or gain’ as defined in the Oxford Dictionary but that 
it was the intention to use it in the more specific 
connotation of a mercantile occupation or a skilled 
handicraft as distinct from a profession. The use of 
the words ‘conditions of labour in the definition of 
workmen’ in S. 2 (g) clearly indicated that the em¬ 
phasis is on some mercantile occupation or skilled 
handicraft and those words could not possibly refer 
to the occupation of a teacher. The avocation of a 
teacher could in no case be said to be an employment 
in industry. A Federation of primary Teachers seek¬ 
ing registration could not be deemed to be a Trade 
Union. 1957 Nag L J (Notes) 155. 

-S. 11 (1) (a) — Decision of Single Judge High 

Court in appeal under S. 11 (1) (a), Trade Unions Act 
from decision of Registrar of Trade Unions — Letters 
Patent appeal against, is maintainable. See L.P. (Cal), 
Cl. 15. AIR 1963 Cal 56 (DB). 


SECTION 15 

-S. 15 (d) — Scope and effect—If contravened by 

Bombay Industrial Relations Act (1947) — Bombay 
Act if void. 

Section 15 (d) of the Trade Unions Act merely 
renders lawful the expenditure of money belonging to 
a trade union for the conduct of a Trade Dispute. It 
does not render obligatory upon a trade union to 
expend any portion of its general funds upon such 
conduct. Neither S. 27-A nor S. 30 of the Bombay 
Industrial Relations Act can be said to contravene 
5. 15 (d) of the Trade Unions Act in so far as they 
disentitle any trade union from appearing before an 
Industrial Court or any other Court. The Industrial 
Relations Act cannot therefore be held to be void as 
preventing a trade union representing its members 
aefore a conciliator or a Court of voluntary or com* 
aulsory arbitration. 21 Bom Cri Cas 112 : ILR (19^ ) 
3om 318,32 Cri L J 779 : 53 Bon, L R 333 : AIR 
1951 Bom 105 (117, 121) (Pt I) (Prs 2o, 41) (DB). 

SECTION 18 

-S. 18 - Strike illegal under S. 24 of Industrial 

Disputes Act—Still workars:are entitled to the immu- 
aity under S. 18 of this Act-Legality or illegality or 

he strike has no bearing on the 9 UCS J I0 “ Jp? a 
aity furnished under this section. (1914) 30 T L 4 
132 and (1922) 1 Ch 487, Rel on. 1982 B L J R 660£ 
1962) 2 Lab L J 420 : (1963-64) 25 F J R 395 1 


42 Pat 819: AI R 1903 Pat 170 (174, 175) (Pt C) 
<Pr 8) (DB). 

SECTION 19 


TRADE UNIONS ACT (1926), S. 19 

TRAFFIC ACCOUNTS CODE 
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RULE 846 


J. 19—Compulsory trade unionism — Concept of 
‘close shop* and ‘Union shop’ — Law in India — Dis¬ 
missal of workmen on ground that rival union is 
following ‘close shop’ policy — Dismissal is wrong — 
Reinstatement is not proper relief — Industrial Dis¬ 
putes. (1963) 7 Fac L R 1 : (1964) 1 Lab L 1 516 s 
67 Cal W N 923 : A I R 1963 Cal 624 (627, 628) 
(Pt B) (Pr 17). 

SECTION 21 

—S. 21 — Mandamus against a registered Trade 
Union refusing to enroll a person as a member. See 
Constitution of India, Art. 226. AIR 1955 Cal 189. 

SECTION 28-F 

—S. 28-F—Representation of workmen. See Indus¬ 
trial Disputes Act (1947), S. 30. AIR 1953 Trav-Co 
286. 

SECTION 28-J 

—■—Ss. 28 J and 28-K (as amended in 1947)—Unfair 
Labour practice. See Industrial Disputes Act (1947), 
S. 15. AIR 1962 All 70. 

SECTION 28-K 

^ S. 28-K — Violation of discipline — Dismissal 
trora service — Order of re-iostatement — Propriety. 

SC529 UStr ' a Disputes Act U947), S. 11. A I R 1959 

—S. 23K (as amended in 1947) - Unfair Labour 
Rractice-Meamng—Cannot be restricted to definition 
in Irade Unions Act 1920 (as amended in 1947)-Even 
Immf ?- 8Ct *° f e “P l< V er liable to be condemned as 

emntaum 8 ‘°, u ? fair Labour Practice-Condition of 
emp oymeot designed to invest employer with arbi- 
trarv power regarding chances of workman being 

0961 t nt rA? OUQts t0 unfair labour practice. 
1962 All 2 q 7 L 51a 98 ! ii 96l) 2 Lab L j 204 : A I R 
25?26) A 497 (4 " t0 5 ° 2J lPt A) {Prs 14 ’ 13 ’ 16 ‘ 

SiC^r S snr 28 n^T Ua f air PraC !i C6 T Constitutes - 

2 J em P ,( }y e0 relieved of portion of work 
SSS by atter-There is no unfair labour 
Maniapmp ► e l \? U ; a> J* 10 dissenting judgment) 
Labour r^, f° f A Ma ian Tea Estate v ‘ Presiding Officer, 

mCHPr 38) (FB)“’ * ‘ ^ 108 < ll7 > 

■^Q« S HonwLT o ; d ,f d iD 1947 >-Closure of factory 

untaTr labSufpncSc ,0< *r' 01 

decide that question-Forif il ? c Jf lb £ Qal has to 

Act (1947), S°24.Tl 1 miZito?'™ Dkmes 

TRADE UNIONS (AMENDMENT) ACT 

(45 of 1947) 

SECTION 28-F 




i&n : ; ssmsF* 

Control of. TBAFFIC 

Seo Motor Vehicles Act (1939),: Ss. 71-91. 

Defined. 

See Railways Act (1890), S. 3..; 


—R. 846—Railway Establishment Code, R. 1700-R 
— Railway servant chargesheeted for misconduct —■ 
But penalised for negligence coupled with violation 
of certain rules—Held, as conduct of servant did not 
amount to misconduct, chargesheet must be treated 
as vague—Penal order must be quashed. See Consti¬ 
tution of India, Art. 311 (2). (1965) 10 Fac L R 263 
(Cal). 

TRAFFIC FACILITIES (RAILWAY) 

See Railways Act (1890), Ss. 20 to 49. 

TRAFFIC IN HUMAN BEINGS AND 
FORCED LABOUR 

See Constitution of India, Art. 23. 

TRAFFIC IN WOMEN 
See(l) Constitution of India, Art. 23. 

(2) Penal Code (1800), Ss. 300A, 300B, 372, 
3 / 3. 

(3) Suppression of Immoral Traffic in Women 
and Girls Act (1950). 

(4) State Enactments on Prevention of Prosti¬ 
tution and immoral traffic in women; and 

(5) Statutory cross-references under “Prostitu 
tion”. 

TRAFFIC MANUAL OF B. B. AND C I 

RAILWAY ’ ' 

RULE 32 

162 (DB)^ Ct (1872K Si ' 151 a “ d 152 A IB 1963Ra) 

TRAFFIC SIGN 

See Mjtor Vehicles Act (1939), S. 75 . 

TRAILERS OF MOTOR VEHICLE 

Registration of. 

See Motor Vehicles Act (1939), S. 40. 

tramways 

See (L) Calcutta Tramways Act (1 of 1880). 

(2) Calcutta Tramways Act (25 of 1951 ). 

transfer 

Criminal proceedings, of. 

Sea Criminal P. C. (1898), Ss, 528, 528. 

Fraudulent. 

See Civil P. C. (1908), O. 21, R r . 40, 63. 

Stamp duty payable. 

See Stamp Act (1899), Sch. A, Art. 62. 

TRANSFERABLE SPECIFIC DELIVERY 

Defined. "‘"ACT 

See Forward Contracts (Regulation) Act (1952), S. 2. 

transfer by operation of law 

See T. P. Act (1882), S. 2. 

TRANSFER OF ATTACHED property 

See Civil P. C. (1908), S. 84; 0.21, R. 54 

TRANSFER OF BUSINESS OF COURT 

See Civil P. C. (1908), Ss. 37, 150. T 
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TRANSFER OF CASE — Appellate Court, by 


TRANSFER OF CASE 
See Civil P. C. (1908), Ss. 22, 23, 24. 

Appellate Court, by. 

See Civil P. C. (1908), O. 41, Rr. 25, 26. 

TRANSFER OF CRIMINAL APPEAL 
See Criminal P. C. (1898), S. 407. 

TRANSFER OF CRIMINAL CASE 
See Criminal P. C. (1898), Ss. 192, 350, 520, 527. 

TRANSFER OF DECREE 

See Civil P. C. (1908), Ss. 39, 40, 41, 42, 45; O. 21, 
R. 10. 

Application for, in execution. 

See Civil P. C. (1908), S. 39. 

Attached decree, transfer of. 

See Civil P. C. (1908), S. 04. 

Execution application to transferring Court, after. 

See Civil P. C. (1908), Ss. 38, 42; O. 21, R. 10. 

Transferee, execution by. 

See Civil P. C. (1908), O. 21, R. 10. 

Transferee pendente lite. 

—Resistance bv, to execution of decree. 

See Civil P. C. (1908), O. 21, R. 102. 

Transferee, rights and liabilities of. 

See Civil P. C. (1908), Ss. 47, 49, 04; O. 21, Rr. 2,10. 

TRANSFER OF DECREE FOR EXECUTION 

See Civil P. C. (5 of 1908), Ss. 21, 39, 42, 47; O. 21, 
Rr. 3 to 9. 

Step-in-aid, whether. 

See Limitation Act (1908), Art. 1S2. 

When takes effect. 

See Civil P. C. (1908), O. 21, R. 5. 

TRANSFER OF DETAINED PERSONS 
ACT (48 of 1949) 

See under Public Safely. 

TRANSFER OF DOMINANT HERITAGE 

Effect on easement right. 

See Easements Act (1882), S. 19. 

TRANSFER OF EXECUTION PROCEEDING 
See Civil P. C. (1908), Ss. 24, 38. 

TRANSFER OF INSURANCE POLICY 

See Insurance Act (1938), S. 38. 

TRANSFER OF INTEREST BY LESSEE 
See T. P. Act (1882), S. 108(f). 

TRANSFER OF LICENSE 
See Easements Act (1882), S. 50. 

TRANSFER OF OWNERSHIP OF 
MOTOR VEHICLE 

Registration of. 

See Motor Vehicles Act (1939), S. 31. 

TRANSFER OF PROCEEDINGS, UPON 
REORGANISATION OF STATES 

See States Reorganisation Act (1950), Ss. 59, 02, 

6i ’ 64 ‘ TRANSFER OF PROPERTY 

See (1) Government Grants Act (1895), S. 2. 

(2) Hindu Disposition of Property Act (1910). 

(3) Merchant Shipping Act (1958). 

(4) Provident Funds Act (1925), S. 3. 


(5) Transfer of Property Act (1882). 
Actionable claim, transfer of. 

See T. P. Act (1882), Ss. 130, 131, 132. 

Charge. 

lor statutory cross-references see under “charge”. 
Class, transfer to. 

See T. P. Act (1882), S. 15. 

Competency to transfer. 

See T. P. Act (1882), S. 7. 

Conditional. 

See T. P. Act (1882), S. 25. 

Condition restraining. 

See T. P. Act (1882), S. 10. 

Contingent interest, transfer of. 

See T. P. Act (1882j, S. 21. 

Co-owner, transfer by. 

See T. P. Act (1882), Ss. 43, 44. 

Court of Ward, transfer by. 

See T. P. Act (1882), Ss. 0, S. 

Covenant runuiug with land. 

See T. P. Act (1882), S. 40. 

Defined. 

See (1) Gift Tax Act (1958), S. 2. 

(2) Presidency Towns Insolvency Act (1909), 

S. 2 (i). 

(3) T. P. Act (1882), S. 5. 

Direction for accumulation. 

See T. P. Act (1882), S. 17. 


Easement, transfer of. 

See T. P. Act (1882), S. 0. 

Election. 

See T. P. Act (1882), S. 35. 
Exchange. 

See T. P. Act (1882), Ss. 118-119. 

Family settlement. 

See T. P. Act (1882), S. 9. 


Fraudulent transfer. 

See (1) Presidency Towns Insolvency Act (1909), 
Ss.55, 50. 

(2) Provincial Insolvency Act (1920), Ss.53,54. 

(3) T. P. Act (1882), S. 53. 

For statutory cross-references see under “Gift”. 
Cuardiau by. 

See (1) Hindu Law—Guardianship. 

(2) Mahomedan Law—Guardianship. 

Hindu widow, transfer by. 

See Hindu Law—Widow. 


How effected. 

See (1) Registration Act (1908), S. 17. 

(2) T. P. Act (1882), Ss. 9, 54, 59, 123. 

Improvement by holder under defective title. 

See T. P. Act (1882), S. 51. 

Insurance policy, transfer of. 

See T. P. Act (1882), Ss. 130,135A. 

Joint transfer. 

See T. P. Act (1882), S. 45. 

For statutory cross-references see under “Landlord 
and Tenant”. 


Lis pendens 

See T. P. Act (1882), S. 52. 

Marshalling by purchaser. 
See T. P. Act (1882), S. 50. 

Marshalling of securities. 
See T. P. Act (1882), S. 81. 


aing of. __ „ _ 

e (1) Gift Tax Act (1958), S. i.. H909). 

(2) Presidency Towns Insolvency Act ( 

S. 2 (i). 


TRANSFER OF PROPERTY — Mere right to sue, transfer of 

(3) Provincial Insolvency Act (1920), S. 3 (I). 
t n / iqoo\ c e 
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(4) T. P. Act (1882), S. 5 

Mere right to sue, transfer of. 

See T. P. Act (1882), S. 6 (e). 

Mortgage. 

For statutory cross-references see under “Mortgage.” 
Obligation annexed to ownership. 

See T. P. Act (1882), S. 40. 

Operab'on of. 

See T. P. Act (1882), S. 8. 

Oral transfer. 

See T. P. Act (1882), S. 9. 

Ostensible owner, transfer by. 

See T. P. Act (1882), S. 41. 

Partition. 

For statutory cross-references see under "Partition”. 

Part performance. 

See T. P. Act (1882), S. 53A. 

Perpetuity, rule against. 

See T. P. Act (1882), S. 14. 

Person not competent to contract, transfer in favour 

See T. P. Act (1882), Ss. 6, 7. 

Person with limited authority, transfer bv 
SeeT. P. Act (1882), S. 38. 

Priority. 

See T. P. Act (1882), S. 48. 

Property subsequently declared to be evacuee pro- 
petty* 

See Administration of Evacuee Property Act (1950), 

Restraint on enjoyment. 

See T. P. Act (1882), S. 11. 

Restricted right, transfer of. 

See T. P. Act (1882), S. 0. 

Bl s“ SfS), s . [ T eSt Created< 

Sale. 

See (l|T.P. Act (1882), S. 55. 

w statutory cross-references under "Sale” 

Sales in invitum. 

See $ H\ Aot < 1882 )’ S - s. 

tion U salJ” CrOSS ' referenCeS Under “ Execu - 

“ p d sr,a,i d r ee or ord “- 

ac,u,>ing 

See T. P. Act (1882), S. 43. 

Trust property, transfer of. 
see Statutory cross-references under “Trusts” 

tTrT.ZlSSftlUl!"''"*'*- 

U Sea W m ftf? 1 0r cons ‘deration, transfer for. 

2 ^^AcUl 872 ), S. 23. 1 

Vfts J? * Act (1882)l Sa 0 < h >- 

See T. P. Act (1882), S. 19. 

What is. 

S " (21 Pri‘J ai H < 1958 >- S - 2- 

S. 2( d 0y T ° WaS Insolvenc >’ Act (1909), 

(lilS a ?fe 1 Tl y Act < 192 <». S- 3 (f). 


TRANSFER OF PROPERTY ACT (4 of 1882) 

PREAMBLE 


—Preamble—Scope—The Transfer of Property Act: 
has in no way been repealed by the Control of Rent 
and Eviction Act. AIR 1960 All 211(212,213)- 
(Pt B) (Pr 14) (DB). 

-Preamble — Provisions not inconsistent with, 

those of Administration of Evacuee Property Act 
(1950). AIR 1954 Bom 56 (57) (Prs 2, 3, 4) (DB). 

-Preamble—Act is not exhaustive. 

The Act does not consolidate the law nor does it 
profess to be complete code dealing with transfer of 
property. It purports to do no more than to deSne- 
and amend certain parts of the law relating to- 
transfer of property. 1953 B L J R 135 : AI R 1953 
Pat 193 (193,194) (Pt B) (Pr 3) (DB). 

SECTION 1 

®-S. 1—Applicability of principles of Act to esses. 

excluded therefrom — Matters which have been ex¬ 
pressly excluded from purview of Act. provisions, 
thereof should not be invoked unless they embody 
principles of general application. AIR 1919 Mad 12, 

Aonroverl. Namrlpn T.nlrman 


Jk-i A* • X 

(Pt B) (Pr 22). 

-Ss. 1, 60—Transactions before application of Act 

to Bilaspur State-Principles apply-CIause in mort- 
4G g (43) ^(p r C s O 9 S i 0 ) redemPtiOQ ‘ A1Rl957 Him Pra. 

—Ss. 1, 53-A — In absence of express provision of 
hutch law principles of Indian Act may be applied — 
Custom always prevailed - Section 53-A would not 
apply in Kutch, since Kutch law expressly prohibits 
use of unregistered document in manner envisaged 

flic?; r k KU ^ R " ion Achalsi con. 
nicts with S. 53-A — Kutch Registration Act S 

AIR 1950 Kutch 64 (65) (Pt B) (Prs 7, 9). ’ “°* 

- Part B Slates (Laws) Act (1951). S. 3 -- 

£ ra ° sfer Si Pr0 P ert > Act (1882) came into force in 
Madhya Bharat on 1-4-1951. See Part B States 
(Laws) Act (1951), S. 3. AIR 1957 Madh B 133. 

—S. 1-Applicability-Act does not apply to Pepsu 
(Pe P p r su) C 4003. Underly,ng apply ‘ A 1 R 19 55 NUC 

—-Ss. 1 and 111 — Does not apply to State of 
Punjab but only principles of justice, equity and 

good conscience embodied therein annlv 
Act (1882), S. 111. AIR 1964 Punj S!B (DB) 

VS. *■»■*»?$ 

[Reversed on another point in AIR 1963 S C 222] 

ILR (°19I?S S P “ d 79 8r6emenl remi,ting 'abrogation: 

gTund 1 o7 tVSn t0 on 

to such tenancy. 1963 R»j t w r “Ojapphcabla 
370 , AIR°1963 Raj 7*1, DHP^s 9 , 6311S ' 


-2SS 


TRANSFER OF PROPERTY ACT (1SS2), S. 1 


— S. 1 — Applicability of Act to Cochin — Act ap- 
plied from 1-1-1112 — Before this matter was decided 
in accordance with common law which governed 
mortgage transactions. (’50) 1950 K L T 402 j A I R 
2951 Trav-Co 17 (20, 21) (Pt B) (Pr 5) (DB). 

SECTION 2 
SYNOPSIS 

(Transfer of Property Act (1882), S. 2.) 

1. Clause (a). 

2. Clause (b). 

3. Clause (c). 

4. Clause (d). 

5. Mahomedan Law. 

1. Clause (a). 

-S. 2— Right or liability arising out of legal rela¬ 
tionship constituted before Act came into force or 
any relief in respect thereof is not affected — T. P. 
Act made applicable in Travancore in 1951 — Before 
this, though principles of T. P. Act were applied, 
modification made in 1929 in the Act did not 
apply — As law stood before amendment in 1929 of 
S. 60, where the mortgagee recognised partition of 
mortgaged property amongst co-mortgagors, mort¬ 
gagor had a right to get partial redemption—This was 
not a mere matter of procedure — See Transfer of 
Property Act (1SS2), S. 60. 1957 Ker L T 1289: 
195S Ker L J 78. 

_$. o — Section 13, Rajasthan Premises (Control 

of Rent and Eviction^ Act as it was passed in Nov. 
1950, is not hit by T. P. Act or Civil P. C. See 
Houses and Rents — Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), S. 13. AIR 1955 
NUC (Raj) 4061 (DB). 

2. Clause (b). 

_Ss. 2 , 130—Assignment of joint promissory note 

in partition — Instrument in writing not necessary — 

Partition not transfer as contemplated bv T. P. Act. 

(1961) 2 M L J 470; AIR 1961 Mad 518 (FB), Rel. on’ 
1963 Raj L W 504 : ILR (1963) 13 Raj 963. 

3. Clause (c). 

_Ss. 2 (c) and 60—Mortgage—Redemption—Law 

prevailing at time when right of redemption comes 
into existence and not at the time when cause of 
action for suit for redemption arises governs case. 
AIR 1955 Trav-Co 9 (FB); AIR 1934 P C 205 and 
AIR 1950 F C 1, Rel. on. 1964 Ker L J 203 : 1904 
Ker LT 153. 

_,§ s o ( C ), 106 and 116 — Lease executed before 

aoplicabilitv of Act —.Ss. 100 and 110 do not apply. 
AIR 1955 NUC (Madh B) 3694. 

_S s £ (c) 111 (g) — Lease in former State of 

Nawanagar before T. P. Act was made applicable 
will not be governed by T. P. Act but by common 
law—Houses and Rents—Bombay Rents, Hotel and 
Lodging House Rates (Control) Act (57 of 1947), 
S 13 (e)) See Transfer of Property Act (1882), 
I: 111 (g). AIR 1953 Sau 113 (DB). 

4. Clause (d). 

Ss. 2 (d) and 5 — Provision in S. 2Jd) prevails 


®er definition'in~S. 5-Provisions of S 57 and those 
^ntained in Ch. IV apply to transfer by operation of 
faw MR 1943 All 115 (FB), Approved; AIR 1940 
wEi -oi and AIR 1937 Cal 129. Overruled. Laxmi 
Devi v Mukand Kanwar. (1965) 1 SCR 720 « (1965) 
9 SrA in * (1965) 2 SCJ 656 : (1965) 2 Andh W R 
133 (1965) 2 MadLT(SC) 133: (1965) l 
SCWR 303: AIR 1965 S C 834 (838) (Pt B) 

(Pr 16). 


? ~ Rerar . Land Revenue Code (1928) 

S. 1,0 - Sale giving rise to right of pre emption - 

Parties entering into only agreement to sell — Si,if 
for pre-emption not maintainable - Defeating right 
of pre emption is no fraud -AIR 1953 Nag 182 
Reversed. See Berar Land Revenue Code (1928)’ 
S. 170. AIR 1960 S C 1368. U 

: Ss - 2 and , 5 j ~ s - 51 does not apply to transfer 

m execution of decree — Consideration of equity - 

Principle of ‘caveat emptor’ applies. See T P Aof 
S. 51. AIR 1953 All 449 (DB). LP.Act, 

T7 S j 2 u~ Execution sales are ‘transfers’ as contem. 

plated by S. 4, of Hyderabad Act 21 of 1950 _ 

Agricultural lands are exempted from attachment in 
execution — Expression ‘other transfers’ is not used 
in restricted sense as in the Transfer of Property 
Act Attachment for the purpose of bringing agri. 
cultural lands to sale also inhibited. See Civil P. C 
(1908), S. 60 (c). AIR 1964 Andh Pra 514 (DB). 
[Overruled in AIR 1907 Andh Pra 148.] 

-S. 2 (d)—Civil P. C. (1908), O. 21, R. 34 - Mort. 

gage exf’cuted by Court—Attestation is not necessary 
—S. 59, T P. Act does not apply to such documents. 
See Civil P C. (1908), 0.21, R. 34. AIR 1960 Andh 
Pra 465 (DB). 

-Ss. 2 (d) and 105—Relationship created by decree 

—S. 2 (dj excludes application of S. 105 — Provision 
of S. 105 would be invoked as matter of justice, 
equity and good conscience. 56 Bom L R 365 : ILR 
(1954) Bom 615 : AIR 1954 Bom 370 (378, 379) 
(Pt H) (Pr 16) (DB). 

— Ss. 2 (d), 6 (e) — Banking Companies — Scheme 
of amalgamation — Scheme has the force ot law — 
Suit for damages based on misfeasance and mal¬ 
feasance inslituted by transferor bank — Transfer of 
all assets, liabilities, rights and interest including 
rights of pending actions to transferee bank under 
the scheme — Transfer of mere right to sue and 
limitations as to transferability and assignability— 
Applies to contractual transactions only — Transfer 
by operation of law (under the scheme), not affected 

— Accrued right as incidental to the transfer of 
property to which it is attached — Valid — Scheme 
of amalgamation—Provisions prevail over any other 
law — Continuance of pending actions by or against 

— Provision in the Scheme — Continuance of suit by 
transferee bank — Application not provided for — 
Fiction — No extension beyond express provision — 
Reference in Banking Companies Law to provision 
in Companies Act for assessing damages against 
deliquent directors — Not to mean the applicability 
of entire provisions relating to winding up — Words 
aod phrases—‘Subject to the provisions of the scheme 
—Banking Companies Act, 1949 (Central Act 10 ot 
1949), Ss. 45 (5) (e). 45 (14), 45 L (4) - Companies 
Act (1 of 1950), S. 543. (1959) 29 Com Cas 357; AIR 
1959 Cal 352; ILR (1939) 2 KB 578, Ref. 1965 Mad 
W N 277 : (1965) 2 Comp L J 210 * (1965) 2 M L J 
443 • 78 Mad L W 569 : AIR i960 Mad 26 (27, 
28, 29) (Prs 3, 5, 6) (DB). 

-Ss. 2 (d), 53, 5—Collusive and fraudulent decree 

and execution — Possession delivered to aiaetion- 
purchaser — Suit by other creditors for declaration 
that decree and all other proceedings are null an 
void — Suit is maintainable — Applicability or a. 
and S. 42, Specific Relief Act considered --.(Speeinc 
Relief Act (1877), S. 42)-(Provincial Insolvency Act 
(1920), S. 28(2)). See T. P. Act (1882), S. 53. AIM 
1959 Mad 141 (DB). 

-Ss. 2 (d) and 8 — Houses and Rents ~ 

House Rent Control Act :(31 of 1958), S. 2 ( / _ 
!‘Tenant” — Suit to evict tenant after termination o 
tenancy — Compromise decree — Intention n . 
create lease — Tenant, held was not statutory tena 
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but a licensee — He was not protected by the Act. 
See Houses and Rents — Orissa House Rent Control 
Act (31 of 1958), S. 2 (5). ILR (1964) Cut 229. 

-Ss. 2 (d) and 53 (2) — Auction-purchaser at 

execution sale is not subsequent transferee within 
meaning of S. 53 (2). See T. P. Act (18S2), S. 53 (2). 
AIR 195S Pat 569. 

-Ss 2 (d), 54 — Applicability — Transfer in exe¬ 
cution of a decree or order of a Court — Sale of 
minor's property under directions of Guardian Court 
—Sale is governed by S. 2 (d) and is not hit by S. 54. 
ILR (1959) Pun) 753 : AIR I960 Punj 630 (63i, 632) 
(Prs 6, 7. 8) (DB). 

-Ss. 2 (d), 5, 55 and 100—Reading Ss. 2(d), 5 and 

100, the expression ‘transferred’ in S. 100 is used 
in a wider sense and includes both a transfer by 
■act of parties and a transfer by operation of law or 
by or in execution of a decree. AIR i960 Punj 296 
(297) (PtB)(Prs7, 9) (DB). 

i ^ ant ^ ^ — Transfer by operation of 

law—When T. P. Act was not in force in Travancore, 
charge on property created by decree — Defendant 
to retain possession till she got amount declared to 
be due to her by decree - Plaintiff could file suit for 
redemption within 50 years — Defendant had right 
to appropriate profits arising from property and she 

/i2Xl?V sk ? d « is acc0Unt for same—Limitation 

Act (1908), Art. 148. 1955 Ker L T 895 : AIR 1955 
TravCo 130 (131, 132) (Prs 6, 7, 9) (DB). 

5. Mahomedan Law. 

S. 2—Mophilis in North Malabar are governed 
by Warumakkathayam law and not by Mahomedan 

ITSm ! ,0 C00trarV - 1957 Ker 

SECTION 3 
SYNOPSIS 

(Transfer of Property Act (1882), S. 3) 

1. ‘Immovable property. 

2. “Standing timber.” 

3. “Growing crops.” 

4. “Grass.” 

5. “Attached to the earth ” 

6 . “Imbedded in the earth.” 

7. “Attached to what is so imbedded.” 

8 . “Attested.” 

10 “Sign 1 “ E Wh ° m haS SeCn thC executant sigD *'’ 

11. Acknowledgment of signature need not be 

12. Tn the presence of the executant/ 

13. Onus of proof of attestation. 

14. Party as attestor. 

15. Scribe as witness. 

16. identifying bet °" 

17. “Registered.” 

18. “Actionable claim ” 

13. Debts. 

20. Debt ripened into decree. 

22. ' “Notice!" 1 intere “ “ m ° V,ble 

23. Wilful absention from enquiry. 

24. Gross negligence. 

26’ nSk 00 ° f deed ’ {i notice of contents. 

27 * ^ wgutrationof instrument. 

27. Proviso to Explanation I. 

[Vol. 14.] Fn.D. 19. 


28. Possession as notice—Explanation II. 

29. “Agent.” 

30. Onus of proof as to notice. 

1. “Immovable property.” 

® —S. 3_General Clauses Act (1897), S. 3 (20) — 
Right to catch and carry away fish from specific 
portion of lake — Profit a prendre — Amounts to a 
license to enter on laud coupled with grant to catch 
and carry away fish, that is to say it is a profit a 
prendre which is regarded in India as benefit arising 
out of land. i. e. immovable property. — Easements 
Act (1882), S. 52. Ananda Pehera v. State of Orissa, 
1956 S C C 79 « ILR (1956) Cut 425 s 69 Mad L W 
872 : 22 Cut L T 101 : (1955) 2 SCR 919 * 1955 
S C J 96 : (1955) 1 M L J (SC) 69 : AIR 1956 S C 17 
(19) (Pt A) (Prs 9, 10). 

-S 3 — Immovable property — Tenancy right in 

Building is immovable property. See Court-fees Act 
(1870), S. 7 (iv) (a). AIR 1965 All 496. 

® 8s. 3, 8—Transfer of Zamindari—Presumption. 

The question whether a building is or is not 
appurtenant to the zamiDdari must primarily be a 
question of fact and intention. The question has to 
be determined by taking into consideration all the 
surrounding circumstances. The presumption must 
be that in a case of a residential house it is not neces¬ 
sarily appurtenant to the zamindari and unless it can 
be established from evidence that it was intended to 
be transferred along with the rest of the zamindari 
the house must be deemed to have remained the 
property of the earstwhile Zamindar. Deota Din v. 
Cur Prasad, ILR (1955) 1 All 718 : 1955 All L 1 157 . 
1955 AimR (HC) 217: AIR 1955 All 292 (294 
290) (Prs 12, 27) (FB). l ’ 

—Ss. 3 and 58 (a) — Mortgagee’s interest in mort¬ 
gaged property is immovable and not movable pro- 
pegy- General Clauses Act (1897), S. 3. (20) AIR 
1952 Bom 454 (455, 456, 457) (Prs 7, 10) (DB). 

—S 3 -Transfer of benefit arising out of land, viz, 

in?flr t ^°4 eD,0y ,ma JJ vaWe Property, is a transfer of 
interest in immovable property. See Transfer nf 

Proper* Act (1882). S. 53-A. AIR 1951 B„„ 127 

■—S 3 -'Immovab 16 property’- A lease maybe 
regarded as immovable property. AIR 1951 Bom 127 
ReL on. AIR I960 Cal 609 (617) (Pt E) (P r 28) 

pr0pe A r,y - Defi «iti°n given in 

BegifS i o G o e A«?S C 2 a ( U 6). S A °' ~ Applicabili * *>' - 

fhe 1 Wm aP * t0 the Tracer cl Property Act,°u uless 
there is anything repugnant in the subject or comm? 

abfecSS SX A p^!e d of'“KV' 

absent in the Transfer of' Pro^rty Act*’BufiCe 

fr iT 

?9»l§r al C,aUS0S Act (1897), ”” (28).° AIR 

immovabb tropenT See £ 
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1958 Ca^l 14 S Acquisition Act of 1954 )‘ s - 4 - AIR 


. " S - 3— jmmovable property-Mining lease — Coal 

* Id not immovable property. See Evidence 

Act (18(2), S. 116. AIR 1957 Cal 128 (DB). 


T cutting channel for irrigating his land 

through B and C properties — Agreement allowing B 
and C properties to be irrigated by water from channel 
entitled to fish Prawns in portion of channel in 
B and C properties — Nature of right discussed. See 
Easements Act (1882,, S. 4. AIR 196* Ker 147. 


-S. 3-Interest in land—Right in land — Whether 

contract created any interest in land, cannot be 
decided on basis of the definition of “immovable 
property" or “movable property" in the Registration 
Act or in the Transfer of Property Act — Lease con- 
strued. See Sales Tax—Madras General Sales Tax Act 
(9 of 1939], S. 2(1). AIR 1954 Mad 949 (DB). 

-Ss. 3 and 107—Mustajir lease — Lease of right to 

collect rents — It is lease of immovable propedy 
within S. 107 — General Clauses Act (189',), S. 3(25). 

21 Cut LT 501: AIR 1952 Orissa 116 (116,117) (Pt A) 
(Pr 5) (DB). 


-S. 3—Auction sale cf kbas roahal hats—Petitioner 

the highest bidder unable to deposit security money 
after acceptance, of bid—There is no interest in land 
created in favour of petitioner. See Bihar and Orissa 
Public Demands Recovery Act (4 of 1914), S. 7. 1958 
Pat L R 17 : 1LP. 37 Pat 302. 


-S. 3 — ‘Property’ — Passage benefit provided to 

member of Indian Civil Service is not property 
(Obiter). See Constitution of India, Art. 31. AIR 1957 
Pat 515 (DB). 

-S. 3—Interest in immovable property. 

The right to rear lac is an interest in immovable 
property. AIR 1955 Pat 402 (404) (Pt C) (Pr 9) (DB). 

-S. 3—Interest in lease is immovable property. See 

Transfer of Property Act (1882), S. 105. AIR 1955 
NUC (TravCo) 1040. 


-S. 3-Trees standing on the land — Sale of — Ifc 

was held not sale of mere profit a prendre—What was 
sold held was wood to be cut from-trees-It was sale 
of goods and not immovable property. See Tenancy 
Laws — West Bengal Estates Acquisition Act (1 of 
1954), S. 5. AIR 1957 Cal 350. 


-Ss. 3 and 52—Trees rooted in earth constituting 

standing timber — They are excluded by this section 
from connotation of "immovable property"—Scope of 
S. 52 cannot be enlarged by introducing into it in 
indirect manner the definition of "immovable pro- 
perty" in General Clauses Act. See Transfer of Pro- 
perty Act (1882), S. 52. AIR 1952 Mad 59. 


3. "Growing crops." 

-S. 3-Registration Act (1908), Ss. 2(0), 2(9), 17(d) 

—Lease of crop of maDgo grove for 5 years entitling, 
lessee to grass which might grow on land — Lease is 
in respect of immovable property and requires regis¬ 
tration. See Registration Act (1908), S. 2(6). AIR 1951 
All 608. 


-S. 3-Immovable property—Bamboos are immov¬ 
able property. AIR 1955 NUC (Cal) 5612 (DB). 

-Ss. 3 and 105—Fruits growing on trees — Agree¬ 
ment to pluck and take fruits away — Transaction is 
not lease — It relates to sale of growing crop — Sec¬ 
tion 4 of M. P Act 1 of 1951 is not attracted—(Regis¬ 
tration Act (1908), S. 2(0) and S. 2(9)) — (Tenancy 
Laws — Madhya Pradesh Abolition of Proprietary- 
Rights (Estates, Mahals Alienated Lands) Act, 1950 
(1 of 1951), S. 4) See Transfer of Property Act (1882), 
S. 105. AIR 1959 Madh Pra 120 (DB). 


4. ‘'Grass.’' 

-S. 3—Lease of crop of mango grove for five years- 

entitling lessee to grass which might grow on land— 
Lease is in respect of immovable property and re¬ 
quires registration. AIR 1951 All 608 (609) (Pr 5). 

5. "Attached to the earth." 


2. "Standing timber." 

#-S. 3—Immovable property -Right to cut trees— 

Nature of right discussed. See Constitution of India, 
Art. 32. AIR 1958 8 C 532. 

Q-S. 3— Immovable property — Trees — Standing 

timber—Distinction pointed out. See General Clauses 
Act (1897), S. 3(26). AIR 1958 S C 532. 

Q-S. 3—Sale of Sisham and Nim trees—Sale deed 

not registered — Trees sold whether "standing timber’ 
—lest to determine whether tree is standing timber 
indicated — Nature of trees or iutentiou of parties 
have to be looked into — Held, trees sold were stand¬ 
ing timber and sale deed, though unregistered, was 
admissible in evidence. See Registration Act (1908), 
S. 2(6). AIR 1963 All 214 (FB). 

-S. 3—U. P. District Boards Act (10 of 1922), 

S. 192(1) and (3)—Immovable property—Meaning and 
test of—Suit relating to—(Limitation—Trees to be cut 
and removed are not immovable property—Registra¬ 
tion Act (1908), Ss. 2(0), 2(9)—(U. P. General Clauses 
Act (1 of 1904), S. 4(23))— (Words and Phrases—Im¬ 
movable property)—(Limitation Act (1908), Art. 120). 
See U. P. District Boards Act (10 of 1922), S. 192(1). 
AIR 1956 All 680 (DB). 

—S. 3—Immovable property — Standing timber at¬ 
tached to land is immovable property — Registration 
Act (1908), S. 2(9). A I R 1952 All 310 (312) (Pt C) 

(Pr 4). 

-S. 3—‘Immovable property* — Trees—Agreement 

for sale and purchase of tree to be grown — Creates 
interest in land. See Registration Act (1908), S. 2(0). 
AIR 1958 Andh Pra 713 (DB). 


-S. 3—"Immovable property’—Structure so long as- 

it stands on the land is immovable property. AIR I960 
Cal 484 (488) (Pt E) (Pr 15). 

-S. 3—Registration Act (1908), Ss. 2(6) and 17- 

General Clauses Act (1897), S. 3 ( 25 ) - Immovable 
property—Machinery attached to earth, when immov- 
ible property — Tests — English Law of 6 ltl Jj 1 es ,7G 
Fransfer of machinery erected by tenant — 
aot require registration. See Registration Act (19 jo)> 
5.2(6). AIR 1953 Hyd 14 (DB). 

-S. 3—Machinery belonging to A attached to land 

belonging to B — It must be assumed that machinery 
tvas erected by A either as licensee or as temporary 
enant and that he did not intend it to form part ana 
marcel of immovable property to which it was at- 
ached for the time being - Test is degree or mode- 
)f annexation and the object of annexation. lJod 

Sag L J 104 : I L R (1953) Nag 488 1 AIR 19o3 Nag. 
224 (226) (Prs 9, 10) (DB). 

6. "Imbedded in the earth.” 

-S. 3-Factory building and machinery embedded- 

;herein—Machinery are immovable ProP^y-A 

uent by following procedure prescribed for attacn 

neut of movable property is illegal—Attaching 0 
commits tort - Tort - Government servant. See 
Uadras Revenue Recovery Act (2 of 1864), S. 0 . A 1 n 
L965 Andh Pra 457 (DB). 

_ S 3 - Scope - English law of fi *t ur „ e s . do . e p s 

ip plyto India P A I R I960 Cal 331 (336) (Pt D> 

‘—Ss 3, 8, 51-Maxims - Quiequid P* antat, i r "fe 
solo cedit—Whatever is affixed to soil belongs to th 
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soil —Maxim does not apply in India. 1959 Ker L J 
1349 :1L R (1960) Ker 115 : 1960 Ker L T 1343 i 
AIH 1961 Ker 147 (148) (Pt A) (Prs 7, 8 ) (DB). 

—S». 3, 8 and 51 — Rule of law that whatever is 
affixed to the soil belong to the soil does not apply in 
India—Mortgagor having only life interest construc¬ 
ting new structure after execution of mortgage deed 
—Mortgagee is entitled to mortgage decree in respect 
of new structure. See Transfer of Property Act (1882), 
S. 63. AIR 1965 Mad 185 (DB). 

-S. 3 — Dispute relating to premises and printing 

press standing thereon — Section 145, Criminal P. C. 
applies. 1964 B L J R 875. 

-S. 3—“Imbedded in the earth”. 

The question whether a particular machinery is 
imbedded in the earth within S. 3 is a question which 
depends upon the circumstances of each case. (1953) 
24 IT R 306 1 A I R 1953 Pat 298 (301, 302) (Pt A) 
(Pr 11) (DB). 

-Ss. 3,108 (h)—Structures on land of another. 

If a trespasser puts up a structure on a plot of land 
belonging to another without the permission of the 
owner, the structure becomes the property of the 
owner of the land. I L R (1955) Puoj 94 : 56 Puni 
L R 480 : A I R 1955 Punj 34 (36) (Pt B) (P r 10) 
(DB), 

-S. ^—'Attached to the earth’ — Lease of right to 

run printing press for three years together with entire 
machinery — Lessor himself tenant of building in 

which press was situated - Machinery held did not 

tall within definition of immovable property, not 

W65K b .j ISIDbT' : ra “° a AC ‘ (190S) ' 

7. “Attached to what is so imbedded”. 

—S 3-Machinery — If immoveable property — In 

fivtw« l 0 h Vk 6 ° f ? nglish common law as applied to 
firtures either as between landlord and tenant or as 

rt 8 ! g0I : an £ d mortgagee has do application 
alter the enactment of the T. P. Act — Tests whether 

n hey a ? e 1 “movable property is one of intention— 

a$"i ft&gsrsi- See Leiuis 

tion?l?i^ n !w 0fstrUCtur ? has ”ght of pre-emp- 

KiS® 72S&82S £ 

8 . “Attested”. 

mortgage deed can^Rf ?] 01 ^?^ 6 an ? 0Un ^ hot party to 
AcSee T. P. 

quired by law^o be^ttested h™ 0 ! ~~ Document re- 

“~No valid attestation can y at tw o witnesses 
proved unless there is be s fi d to have been 
witnesses, one of whom is pyII ? 9 j bat attesting 
signed the document alter wiS' 10 !u 6 case ’ hav ® 
ofthe executant or receivbv f Z 8 k- he signature 

acknowledgment of hT’iSnfc^ 'JSSTd 
Singed-w£not d c°„ Ument 00t «P“®«lly 

details of attestaKnn c» * r0ss exa , mined regarding 
document was afii^“" Statement by witnws that 

law. AIR 1950 Nag 83 m Rpf S atte . s i ed according to 
1963 MPL 1 lfli . ! x1963 Jab L I 120 . 
(Pt B) (p r 8 ) (DB), A1R 1963 Madh p ra 280 (288) 


■S. 3—Purpose of attestation. 

The attestation of persons to a document is to 
ensure that there is no fraud or other vitiating cir¬ 
cumstance in the execution of the document. (1953) 
2 Mad L J 303 : 66 Mad L W 964 : A I R 1954 Mad 
126(127) (Pt A) (Pr 6 ). 

-S. 3—Evidence Act (1872), S. 68 —Attestation not 

specffically challenged—Witness not cross-examined 
regarding details of attestation — It is sufficient for 
him to say that document was attested by him and 
other witness. See Evidence Act (1872), S. 08. AIR 
1950 Nag 83 (DB). 

—Ss. 3 and 59—Scope and applicability. 

One of the essentials of attestation of a mortgage- 
deed is that each of the attesting withesses must have 
signed the instrument in the presence of the execu¬ 
tant. Where the Sub-Registrar and the identifying 
witnesses have affixed their signatures to the registra¬ 
tion and endorsement under Ss. 58 and 59 of the 
Registration Act, admitting execution of a mortgage- 
deed but there is no evidence that signatures of the 
attesting witnesses were made in the presence of the 
executant, the signatures cannot be said to have 
proved due attestation as required by S. 59 of the 
Transfer of Property Act. The endorsements made 
at the time of registration are relevant to the matter 

?iI! g J?J ati()n 0Dly * < 1961 > 3 0rissa J D 47 : A I R 
1961 Orissa 178 (179, 180) (Pt B) (Prs 4, 5) (DB). 

—S. 3—Attestation—Proof of—Galling of attesting 
kN ecessity. See Transfer of Properly Act 
(1882), S. 59, I L R (1960) Cut 214. 

S. 3—Attestation—What amounts to. 

In order to constitute valid attestation the essential 

np«pc!°m ar6 k ( V u here must be two attesting wit- 

nesses ; ( 2 ) each of them must have seen the executant 
s-gn or affix is mark to the instrument; and W each 

6 St i Dg w,tnesses must have signed the 

? 1D - the presence of the executant. The 
attestanon consists witnessing the fact of the execu- 

on of a document. If the witnesses present there 

iTnouth th Thp eXeCUtaat execu f iDg theVocument? it 

is enough. The execution maybe effected pilhpr- hx, 
signature or by affixing a mark, if'each of the atti^ 

9. “Each of whom has seen the executant sign”, 
day as it was wrulerfhiit^pf Ume ? t attested on same 

(H C) 118 • ljw r n ,7 J? 8 ! 1952 All W R 
A I 8 1951 s C 477 (4S0, 481) (ft B ?$$ 1210 ' 

oo nlue A "T~ Ther * '» 

identify each other's signatu e Stl T*? shoM 
(1872 ,S. 68 . IL R (1965) 1 !e . E y idenc e Act 
570 (DB). U * 1 Ali 483 : A I R 1966 All 

—(Evidence Act e U87 r 2)?S?68f~ If allest,n S witness 

r a " ed for ,he 

his signature without subscHb hf y PUts dow ” 
document as a person having seen^h* 1 nam , e 011 the 
his name or heard him admit 
he cannot be regarded as an the deed » 

the meaning of S. 3 of the Trtntf g i^ ltness within 
There I, no ,* or sVeoJaedt" I'T'P Ac “ 
how an attesting witness shm!u i f ° r J Ddic ®ting 

*&nsiaei*gg*& 
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before (he registering officer in his capacity as identi¬ 
fier and nothing more and deposed in Court that he 
saw the executant .sign his name and he also signed 
his name in his oresence but not as an attesting 
witness the identifier signing a deed under the cir¬ 
cumstances cannot be regirded as an attesting wit¬ 
ness. (1958) 1 Cal L J 123 : 0-4 Cal W N 33 « ILR 
0959) 1 Cal 411: AIR 1959 Cal 243 (243,247) 
(Pt 13) (Prs 17, 21) (DR). 

-S. 3—Attestration—What amounts to—Attesting 

witness stating that executant and the other attest¬ 
ing witness signed in his presence and he signed at 
instance of executant—Attestation held prov.d. ILR 
(19C4) 14 Raj 259:1964 Kai L W 196 : AIR 1964 
Raj 39 (40, 41) (Pt B) (Prs 7, 9). 


10. “Sign”. 

-S 3—Attestation by illiterate person — Validity. 

A document can be attested by putting a mark as 
witness by an illiterate person, signature beiDg affixed 
by the scribe. A gift deed thus attested by one of 
the attestators. is validly attested. AIR 1957 Pat 
4S5 (4S6) (Pr 9) (DB). 

-S. 3—‘Attested’—Signature by one attesting wit¬ 
ness for himself and tor other attesting witness at 
the instance and in the presence of the latter is good 
1 hough no mark is fffixed by the latter. AIR 1951 Pat 
36S (368, 369) (Pr 3) (DB). 

-S. 3 — Simple money bond — Signature only on 

first sheet—Effect, stated. See Stamp Act (1899), S. 2 
(5). AIR 1955 Raj 91 (DB). 

11. Acknowledgment of signature need not 

be express. 

-S 3—Succession Act (1925), S. 63 — Attestation 

of witnesses after acknowledgment of testator’s 
signature. See Succession Act (1925), S. 63. AIR 1956 
Andhra 1 (DB). 


12. “In the presence of the executant.” 

-S. 3 — Attestation — Proof of — Execution and 

registration taking place at same time—Presumption 
of due attestation by witness arises. See Evidence 
Act (1872), S. 68. AIR 1958 Assam 56 (DB). 

-S. 3—Attestation—Presence of executant — Exe¬ 
cutant need not see witnesses sign instrument. AIR 

1954 Nag 11 (13) (Pt A) (Prs 7, 8) (DB). 


13. Onus of proof of attestation. 

a-S. 3 —Contracts conveying rights to take forest 

produce including tendu leaves, soil for making 
bricks, right to prune, coppice and burn tendu trees, 
and right to build tor purposes of business-Nature 
of rights. See Tenancy Laws - M. P. Abolition of 
Proprietary Rights (Estates, Mahals and Alienated 
Lands) Act (1 of 1951), S. 3. AIR 19o9 SC /3o. 


14. Party as attestor. 

_S. 3—Mortgage in favour of P and S —P assign- 

ng his mortgage rights in favour of X-S attesting 
he assignment in favour : of X-Such attestation will 
iot have effect of transferring rights of S to X. AIK 

963 Mad 21 (24) (Pt B) (Pr 8). 

_Ss. 3 and 59-Party as attestor-(Eyidence Act 

1572) S. 68). 

A party to a document cannot be a valid attesting 
vitness. Where B executes a mortgage-deed as a 
»ower-of. attorney agent of A, though he lsadiife- 
ent person, yet the act he does is on behalf of A 
nd in law A is the executant of the deed. A thus 
ieinc a party to the deed cannot be a valid attesting 
Viin Is tothat deed.TQB 516; 49 Cal 438, Foil. 
1953) 2 M L J 303 : 66 Mad L W 964 : AIR 195 J 
dad 126 (128) (Pt B) (Pr 10). 


15. Scribe as witness. 

-S. 3—Attestation by scribe—Validity. 

A person who signs on behalf of the executant of 
a document cannot also sign as an attestator of it. 
The execu*ant mav execute the -document by (1) 
signing it; (2) by affixing his mark to it; or (3) by 
asking some other person to sign it on his or her 
behalf. Where the executant executes the document 
by affixing her pen mark, and there is an endorse¬ 
ment by a witness that the executant had affixed her 
pen mark in his presence, the witness cannot be 
described as person executing the document on 
behalf of the executant. The execution is completed 
when the executant makes her pen mark and the 
object of the scribe in describing the mark is to 
authenticate the mark, that is to vouch the execu¬ 
tion. In such a case it cannot be said that the attes- 
tion is by the person who executed the document on 
behalf of the executant. AIR 1916 Bom 123, Re!, on. 
AIR 195S Pat 566 (568) (Pt B) (Pr 6). 


16. Sub-Registrar and persons identifying 
before Sub-Registrar, as witness. 

-Ss 3, 55—Duty of purchoser. 

The usual thing when a person purchases property 
is to find out from the Municipal office whether 
there are any arrears of taxes due and further to find 
out from the registration office whether there are any 
encumbrances. AIR 1955 All 24 (27, 28) (Pt E) 
(Pr 11) (DBi. 

-S. 3 — Will not requiring registration — Sub- 

Registrar and identifying witnesses may become 
attesting witnesses. See Succession Act (1925), S. 63 
(c). AIR 1965 Ker 32. 

•-S 3—Registering Officer and identifying wit¬ 

nesses —Signatures of, during registration of docu¬ 
ment—When can amount to valid attesting signatures 
stated. (1932) ILR 54 All 1051 (FB), Disented from. 
See T. P. Act (1882), S. 59. AIR 1962 Mad 111 (FB). 


-S. 3—Gift deed—Endorsement of sub Registrar 

—Proof of execution —Evidence Act (1872), S. 68. 

Where there is no evidence that the Sub-Registrar 
signed the endorsement on a gift deed in the presence 
of the executant the mere endorsement of the Sub- 
Registrar on the deed, even if admissible, cannot by 
itself prove the execution and attestation of the gilt 
deed : AIR 1939 P C 117, Foil.; AIR 1940 Nag 382, 
Dissent. 1953 Nag L J 425: ILR (1953) Nag 507: AIR 
1953 Nag 339 (310) (Pt B) (Pr 4) (DB). 

-S. 3-Attestation-Validity—Sub-registrar cannot 

be attesting witness — Applicability of principle in 
area where Act not in force. See Transfer of Property 
Act (1582), S. 59. ('58) 24 Cut L T 461. 


S. 3-Registration of mortgage deed — Endorse- 
t by Registrar—When can amount to valid attes- 
in — Proof of his signature in presence of execu- 
necessary. 

he Registrar’s endorsement can amount to attes- 
m of the mortgage-deed provided the P 

down for the attestation under S. 3 of the I. r. 
were otherwise fulfilled. It is up J. J atis 
. wishes to rely on the deed to prove to the safe 
ion of the Court that the Registrar signed the 
ament in the presence of the executant before bis 
irsement can be acceptedas amounting: to 

in. The view that the endorsemen o the Reg 
can in no case amount to due attestation is er 

:om. AIR 1932 All 527 (fB). AIR 1848 Bom 322 
). Dissented from. 1962 R L W 192 : ILR (W®« 
laj 1211. , JC , 

S 3 —Will— Attestation—Proof—Scribe and u - 
istiar as attesting witnesses. See Sueees 

5 ), S. 63 (c). AIR 19o/ Raj 180 (DB). 
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17. “Registered”. 

__S. 3 —Transfer—Gift—Invalidity—Registration — 

Transfer of occupancy holding — Requirement of 
compulsory registration is not applicable —Invalidity 
arises not because of non-registration of compulsorily 
registrable document but by virtue of contravention 
of S. 40 (3), C. P. Ten. Act. See Tenancy Laws—C. P. 
Tenancy Act (LI of 1898;, S. 40 (3) and (5). AIR 1954 
Orissa 195 (DB). 

18, “Actionable claim”. 

-S. 3—Civil P. C. (1908), S. 80 (1) — Fight to pur¬ 
chase shares or an option to do so is assignable and 
can be attached. See Civil P. C. (1908), S. 60 (1). 69 
Cal W N 815 : AIR 1966 Cal 134 (DB). 

——S. 3 — Railways Act (1890), S. 72 — Actionable 
claim — Right of consignor under railway receipt is 
not actionable claim and, therefore, not transferable. 
ILR (1964) Guj 928: (1964) 5 Cuj L R 879 : AIR 
1966 Guj 6 (12, 13) (Pt D) (Prs 6 , 7) (DB). 


the plaintiffs in the suit transfer to third persons all 
book and other debts due to them the transfer of the 
debt passes all the interest which the transferors 
were then capable of passing in the debt and in the 
legal incidents thereof. By the assignment of the 
debt the third persons undoubtedly become entitled 
to get themselves substituted under O. 22, R. 10 as 
plaintiffs in the pending suit but if they do not 
choose to do so and allow the transferors to continue 
the suit and a decree to be passed in their favour, 
S. 8 does not help them. S. 8 of the Transfer of Pro¬ 
perty Act does not operate to pass any future pro¬ 
perty; for that section passes all interest which the 
transferor caD then, i.e., at the date of the transfer, 
pass A book debt which is made the subject-matter 
of the pending suit does cot, for that reason, cease, to 
be a book debt and therefore, it is also transferred 
but no decree to b - 3 passed in respect of that book 
debt is in terms transferred. In such a situation there 
is no room or scope for the application of the princi¬ 
ple of equitable assignment at all. 


—Ss 3 and 55—Agreement to reconvey — Sale and 
lease back — Transaction does not affect assignment 
of right of reconveyance—Madras Indebted Agricul¬ 
turists (Repayment of Debts) Act (1 of 19551, S. 7— 
Does not prevent third party from obtaining assign¬ 
ment. 1962 Mad W N 68« 75 Mad L W 69 : AIR 
1962 Mad 378 (379) (Pr 4). 

—Ss. 3 and 6 (e)—The words “right to sue” do not 
connote the same .thing as the words “actionable 
claim”. AIR 1951 Pat 415 (417) (Pt A) (Pr 8) (DB). 

19. Debts. 

3—Applicability — Assignment of debt as part 
of assets of firm to one of partners-It is not transfer 
ot actionable claim — S. 130 is not applicable to such 

“g-Jf® ?, r , a ?l fer ot p 'Operty Act (1882), S. 130. 
Ain iyo4 All 15. 

— Ss. 3, 6 and 130 (2)—Actionable claim, what is— 
Hypothecation bond of standing crops — Transfer of 

j u S i. U ?j 0r sucb bond ~“Suit by transferee to recover 

484 XL ILR < l 90 2 ) 14 Assam 

Ilf 13) (DB) 63 SSam 11 U3,14,15) lPt B) (Prs I0 * 

3 a p d 130 f“ Transf er of right to proceeds of 
business—Form of instrument, 

t0 tb > e proceeds of » business is an ac. 
honable claim and any transfer of such a right even 

Art Th« sec . unty is covered by S. 130 of the T. P, 

fieri if M?/! q - U,rem *P ts of , this secti °o would be satis- 

create 1“ “ Wnti ?« f [9 m which the intention to 

g °i h yPo thec ation can be gathered. 

Sf i) (DB). 1 A1R 1951 Assam 56 (57) lPl A > 

^ S wh^ d hL A h ti ° nab,e J claim ‘' Debls - A »ears of 
and Rents-W B fc? 6 d T Ue are debts - Se ® Houses 

s. U AIH1960C. P 1 , ™8 lt ,DB) OanCy ** U2 ° f 195S) ' 

negotiable benefir f°j Sen ^ ^though it may not be 
action. Se^Neotiable'7 f tter of credit is a chose in 
AIR 1959 Cal328 (DB)f DStrUmentS Act (1881) ’ S * 13 * 

m _ 20 ‘ Deb t ripened into decree. 

(C. P. CodVs* 1 3 an/s 3 —T f ° f r deb S P e “ din 8 s uit 
*uit (C. P, Code (1908) Em?? °f deb t Pending 
transfer of decree)/ 908 * °* R ' 10 "" E Q u 't«ble 

fof rec?“’J o7a^rtI? n d im Dg tbe ;Pendency of a suit 
» ot a certain amount from the defendant 




ot 


v ■ / - - -- — — — — — —- - 

debts or property coming within tbe definition 
actionable claim there is necessarily involved also a 
transfer of the transferor’s right in a decree which 
may be passed in his favour in a pending litigation 
and the moment a decree is passed in his favour hy 
the court of law, that decree is also automatically 
transferred in favour of the transferee by virtue of 
the assignment in writing already executed by the 
transferor. The debt which is the subject-matter of 
the claim a merged in the decree and the transferee 
of the actionable claim becomes entitled hy virtue of 
the assignment in writing in his favour, not only to 
he book debt but also to the decree in which it has 
merged. The book debt does not lose its character of 
a debt by its being merged in the decree and the 
transferee is without anying more entitled to the 
beneht of the decree passed by the court of law in 
favour of the Iransferor. The transferee of the 
actionable claim thus could step into the shoes of 
the transferor and claim to be the transferee of the 
yf, cr ® e b y virtue of the assignment in writing execu- 
d by the transferor ia his favour and could there- 

091 ° Rifl° ( G M CU n D thadecree as transferee under 
r! ■ r :, 10 °L tbe 9* P -<p° de * Jugalkishore Saraf v. 
Ra w 9?i2 n Co - Ltd • 19 55 S C A 440 : 58 Bom L R 

M L USC)^9n YJ&P} : A 955 S C J 371 1 H955) l 

1 sV RViM ° I rp 9 'i L r nd i WR ( SC) 220 . (1955) 

400U?, C, fp/s 56) S 376 <3S2 ' 383 ' 3H 3 "' 

® 130—Judgment debt. 

not an B actfonahle I V7 A , y dgment debt or d0 cree * 
realise ) H i T J 0r n ° action is necessary to 

Tnd L secured bv fh e ^ y be6D tbe ,object of an action 

infuturealsnri^ A decree t0 be Pa«ed 

j a c a * so noes not come as such within the 

S. 74. SeS “ transferable - Contract Act, 

of "sale o^goods o^fXrTo^Th^^elle^Inri® , COntra k ct 
goods, Is not a mere right td IS! S tV , r to , debver the 

ascertained amount and can^hJi s a f clait ? for an 
actionable claim. can be transferred as au 


294 


TRANSFER OF PROPERTY ACT (1882), S. 3, Note 21 


hut a claim for damages for breach of the contract 
is not an ascertained amount and a transfer of the 
claim to recover damages even where they are men- 
ioned in the contract is not permitted by law, as 
under S. ,4 of the Contract Act even if the amount 
or damages are mentioned in the contract the party 
complaining of the breach is only entitled to reason, 
able compensation ILR (1952) Raj 5 « 1952 R L W 
197 lAlfl I9o2 Raj 187 (188) (Prs2, 3). 


decree againsLB — Sale proclamation not showing 
that Property was subject to any charge-Property 
purchased by C in auction - Held in the circuit 
stances C had no notice of charge. A I R 1932 Mad 
' 1» Reh 'On. 61 Punj L R 912 : 1960 All W R (Sunn) 
4 i 1960 All Cri R 51 : I960 Cri L J 847 : A I R I960 
Punj 296 (297, 298) (Pt C) (Prs 10,12) (DB). 

23. Wilful abstention from enquiry. 


21. Beneficial interest in movable property. 

‘ ^ an ^ d — Benefit of contract if can be 

assigned in favour of third party — Contract if gov¬ 
erned by rule against perpetuities. 

W here a sale deed in respect of certain land con¬ 
tains a stipulation that the vendee would recouvey 
aie property to the vendor in case he repays the 
purchase price to the vendee after two years but 
within mteen years from the sale, the benefit of such 
a contract of repurchase can be validly assigned in 
favour of a stranger who can enforce the same agaiDst 
the vendee. 

The rule against perpetuities cannot apply to such 
a contract for the obvious reason that the contract 
did not create any interest-in immovable property. 
A I R 1954 Assam 95 (96) (Pt A) (Pr 2). 


——S. 3 — Notice — Suit for pre-emption — Decree 
referring to agreement to re-sell executed by vendor 
— under S. 3 pre-emptor must be deemed to have 
notice of terms of agreement which he would have 
known from inquiry— Transferee from pre emptor 
was bound to examine title of the pre-emptor—He 
must also be fixed with notice of agreement to re-sell 
under S. 4. AIR 1963 All 194 (199) (Pt D) (Pr 26). 

-S. 3—Constructive notice — Wilful abstention or 

gross negligence of vendee of property in municipal 
area to make equiries as to amount of tax which is 
due on it — Vendee must be imputed with notice of 
the tax for which is the first charge on property. 
A I R 1951 Cal 398 (400) (Pt B) (Pr 13) (DB). 

-8. 3—Notice—Abstention from enquiry — Effect 

of. 


-S. 3 — Assignment of rights under contract. See 

T. P. Act (1882), S. 130. A I R 1954 Bom 167 (DB). 

-S. 3—'Actionable claim’ —Right under contract. 

I he rights under a contract in respect of movable 
property are beneficial interest in movable proper¬ 
ties. They are certainly not things in pessession and 
a right to the benefit of an obligation under a con¬ 
tract can only be and is enforced by an action at 
law. Right to benefit of a contract falls within the 
definition of actionable claim’. So also the rights 
and benefits under a contract of carriage entered 
into with a carrier of goods are actionable claim 
under S. 3 of the Transfer of Property Act and are 
assignable. 1956 Nag L J 791 : 1956 M P L J 215 i 
A I R 1957 Nag 31 (44) (Pt D) (Pr 91) (DB). 

22. “Notice”. 

-S. 3—Notice — Order, uncommunicated order — 

Notification, dated 28th December, 1960 under West 
Bengal Panchayat Act (1957) — Communication— 
Order when becomes complete and effective—Order 
is effective only when it is communicated to person 
concerned. (1964) 68 Cal W N 1109. 

-S. 3—Notice—Person who is bound to 'make an 

enquiry and fails to do it, should he held to have 
notice of all facts which would have come to his 
knowledge had he made the enquiry. 1954 Cri L J 
132 : AIR 1954 Cal 367 (368, 369) (Pt A) (Pr 6). 

-S.3—“Bona fides”—Meaning—Bona fidesis mental 

state negativing fraud or dishonesty — It has no rela¬ 
tion to negligence or want of care — Word “Notice” 
ia S. 25 (ii), Bombay Agricultural Debtor’s Relief Act 
(28 of 1947) is actual notice and not constructive 
notice — Fraud or dishonesty on part of bone fide 
purchaser for value without notice not alleged — No 
allegations to show that transaction was not real— 
Transaction prior to requisite date mentioned in S. 25 
(ii) Bombay Agricultural Debtor’s Relief Act (28 of 
1947) — Purchaser is protected by S. 25 (ii), Bombay 
Agricultural Debtor’s Relief Act (28 of 1947). See 
Debt Laws — Bombay Agricultural Debtors’ Relief 
Act (28 of 1947), S. 4. (1964) 5 Guj L R 289 : ILR 
(1963) Guj 575. 

-S. 3—Notice — Constructive notice—Property in 

possession of tenant sold by A in favour of B — Sale 
deed reciting that out of the consideration Rs. 9,000 
had been left with B to be paid within two months— 
Property put up for sale after 4 years in execution of 


W here a person abstained from making further 
inquiry about the rights of the person and did not 
cause a search to be made in the office of the Sub- 
Registrar to ascertain if there was any encumbrance 
over the property, his omission must be held to be 
wilful or grossly negligent and he would be said to 
have notice of the prior transaction. (1958) 1 M L J 
188 :1958 Mad W N 130 : 71 M L W 451 : A I R 
1958 Mad 515 (515) (Pr 4). 

——S. 3 — Notice — Constructive notice as regards 
prior transaction affecting title — Transferee when 
not required to make enquiry. 

A transferee of an immovable property may be 
fastened with the constructive notice of any prior 
transaction affecting the title of the transferor, if he 
wilfully refrains from making any enquiry in order 
to avoid acquiring knowledge of the transferor’s 
title or if he does not make any enquiry when the 
circumstances are such as would lead a prudent and 
reasonable person to embark on an enquiry regard¬ 
ing the title of the transferor. But a subsequent 
transferee cannot be fixed with constructive notice 
of the prior transaction, where the circumstances do 
not require him to make any enquiry. 

Where a usufructuary mortgagor who retained 
possession of the mortgaged property on payment of 
rent to the mortgagee under a kabuliyat, agreed to 
sell the property to the mortgagee, but subsequently 
sold the property to the vendee, with whom was kept 
a certain sum out of the consideration money as de¬ 
posit for redemption of the mortgage, under these 
circumstances, the vendee was not required to make 
an enquiry as to the prior agreement to sale and he 
cannot be fixed with constructive notice of the prior 
transaction. There was no gross negligence or wilful 
abstention from any enquiry or search which he 
ought to have made, and, therefore, he was a bona 
fide purchaser for value without notice. 1964 B L 
J R 284 s ILR 44 Pat 271 1 A I R 1964 Pat 144 (140, 
147) (Pr 10) (DB). 

-S. 3—Duty of auction.purchaser to enquire about 

encumbrance of property under O. 21, R. 60, Civil 
P. C.—Auction-purchaser failing to enquire He will 
be taken to have constructive notice of encumbrance. 
A I R 1962 Pat 230 (239, 240) (Pt C) (Prs 10, 11) 
(DB). 

24. Gross negligence. 

_S. 3—Bank giving double credit inadvertently to 

its customer — Customer acting upon the credit to 
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ment made in the document. 19ol Raj L W 494 t 
ILR (1951)1 Raj 597. 


his detriment- Estoppel—Customer grossly negligent 
in scrutinising the weekly statements, accounts and 
correspondence — Constructive notice — Banker in 
the circumstances not estopped from claiming refund 
of excess credit from the customer. (1964) 2 MLJ 
104 : AIR 1964 Mad 202 (203) (Pr 5). 


25. Attestation of deed, if notice of contents. 


!. 3—Notice—Attestation. 

Attestation of a deed ;by itself does not estop any 
person from denying anything except that he has 
witnessed the execution of the deed and knowledge 
of-the contents of the deed ought not to be inferred 
from the mere fact of the attestation though an attes¬ 
tation may take place in circumstances which would 
show that the witness did in fact know the contents 
of the deed. AIR 1955 NUC (Andh Pra) 4179. 

——S. 3—Waiver of right to pre-empt;— Evidence — 
Receipt executed,by vendor in favour of vendee and 
signed by pre emptor is no evidence to prove that 
premptor h4d signed it as an attesting witness — An 
attesting witness merely testifies that the executant 
of the document signed that document in his pre¬ 
sence—He is not supposed to know the contents of 
the document which is executed by the executant. 
See Evidence Act [1672), S. 115. AIR 1963 J & K 14 
(DB). 

~—S. 3—Attestation—Inference from fact of attesta¬ 
tion as to age of party to document — (Evidence Act 
(1872), S. 114). 

The attesting witnesses cannot be expected to 

'know the correct age of each and every one of the 

parties to the documents and these witnesses could 

not interest themselves in such a matter. Hence, the 

■fact of attestation of a document cannot be relied 

upon to infer that a party to the document was not a 

date of execution. 1957 Ker L J 258 : 

in? 7 ( r 57 1 K ,™ la 367 : 1957 Ker L T 799, AIR 
1957 Kerala 103 (105) (Pt D) (Pr 4). 

~ S ; 3-Evidence Act (1872), S. 115 - Estoppel by 
fcpfn Attestation of sale deed and identification 

AIRWttfnSlu n.( Re « is i ratio a Act (1908 >' S * 58 >- 
/18791 ^« 9 nJ 4 51 d D JK 5? ted * rom * See Evidence Act 
(1872), S. 115. AIR 1956 Madh Bha 16. 

--—S. 3—Attestation of a deed by itself estops a man 

irwifneL D |fK 0thing What f ver excepting that he 

5 ittetaSS ^X* iec .'* 10D °* the deed - But the fact 
ff X^Ti^^M^erencethat the attest- 

bSs« air 1951 Madh 

Othe^'cirrm^ a at * eStation * s not not i ce °I contents— 

tion was in 7ffe 6S » may 0X ‘ St showing that attesta - 
tnern tuifnoc • ed ncnvey something more than a 

involving 1 consent fl ® xe . cution and was meant as 

« ImT AIR1953 Pepsu 

wUnL 3 iT 0 ™ eS what n [L N L eviden t ca that attesting 

merely affixing the . doc ument contained - He 
of transaction —ah Tf 10 token of his acceptance 

seat. ('52,3Pep S u LR 4°lS(DB). n<>t am ° Unt t0 COn ' 

^umLace wLh »nf iVe , 0f P artie! - This «• not a 
of the contents of raise pre fV™ p « oa of notice 
<72) (Pt C) (p r 4 ). he document - AIR 1951 Pepsu 71 

—S. 3-Attestation-Effect. 

an ad^dssion^bjTthe attesHncr 60 * ^ 0es n0 i* amount lo 
proved that the dom,m«^ g PMS0 5 unless can be 
that h« j rne Cocum ent was read over to him and 

C at ta mada •» attestation conscious of the“tete. 


28. Notice by registration of instrument. 

-S. 3—Entry regarding mortgage in registers in 

the Office of Registrar—Purchaser of property must 
be deemed to have notice of the encumbrance. I L R 
(1964) I All 553 : AIR 1964 All 381 (3S3) (Pt D) 
(Pr 7) (DB). 

-S. 3—Mortgage on leased property—Lessor if can 

escape from liability on the ground that the mortgage 
being a registered instrument the lessee had con¬ 
structive notice discussed. See T. P. Act (1882), 
S. 85.A. AIR 1955 NUC (All) 1691 (DB). 

——S. 3—Registration Act (190S), S. 51—Registration 
of document in Book No. 4 instead of Book No. 1 — 
Does not affect rights of innocent third parlies. See 
Registration Act (1908), S. 51. AIR 1962 Andh Pra 
94 (DB). 

-S. 3, Expl.—Registered sale-deed creating charge 

od property—Constructive DOtice of charge — Appli¬ 
cability of S. 63 of Amending Act (20 of 1929). 

A person acquiring an interest’with respect to that 
property subsequent to 1st April 1930, is fixed with 
knowledge of the earlier sale deed in immovable 
property as from the date of registration and S. 63 of 
amending Act XX of 1929 does not apply. There is 
no warrant in the Explanation for the construction 
that registration should have been effected only sub¬ 
sequent to the passing of the Act. The transaction 
relating to immovable property and evidenced by a 
registered instrument might have been effected at 
any time prior to the amending Act. The person who 
acquires an interest subsequent to the amending Act 
shall, according to section 3, be deemed to have 
notice of the registration from the date of registra¬ 
tion. Further the Explanation applies in respect of 
a charge which is in writing as it is required by law 
to be registered. AIR 1955 NUC (Andh Pra) 5836. 

S. 3—Registration — If notice. 

Under the present law, registration amounts to 
implied notice to the persons subsequently acquiring 
any interest in the property. Therefore, the mort¬ 
gagees of properties must be held to have implied 
notice of the prior registered deed of assignment of 
the same properties. (1961) 65 Cal W N 881. 

a 3| Explanation I—Cochin Transfer of Property 
Act, S. 3, Explanation I— Explanation affects trans¬ 
feree after 1 st Chingam on which date Explanation 

oaT io- 2 i. orc , e » x , 1959 Ker L J 975 > 1959 Ker L T 
Ker L R 1008 * ILR 1(1959) Ker 1242 i 
AIR 1980 Ker 139 (140) (Pt;B) (p) 5) (DB). 

s. 3— Nolice by registration of instrument 

Registration of a document which is compulsorily 
registrable is deemed to be a notice to the persons 
subsequently acquiring the property comprised in 

ATR 1 iQSTf Dt - SXiW 123 1 ILR 1953 Mys 152: 
AIR 1953 Mys 22 (83,24) (Pt D) (Pr 6 ). 

—S. 3 — Mortgage registered - Party cannot be 

SShoul finT „ that he searc J hed Registration Index 
^ nec&ssary index - Conduct amounts 

nofiV« 5}i abstention — Party must be taken to have 

indoT °/ tb ?_ mort g a ge — Inspection of Registration 

year 4 s p £ ox does not discharge the 
burden and is not sufficient in case of mortgage 

1952 g Nag 106 U09). 6 SUfflCi6nt Case ° f sale ' A 1 R 

(T932) 3 S~4) BeSUtr ‘ li0n ” DOlice ~ Act 

Partition of a Joint Hindu family busing — 

iiS 
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(Pr 7) T |DB?. S5 : A 1 B 1953 Pu 172 (174 ' 175 > ‘ Ft B > 

S. 3—Notice—Registration of document. 

The mere fa;t that the deed was registered does 
not o.v the plaintiffs with the knowledge of its exe- 
cutmn on a certain date. (Chopra J.) 2 Pepsu LR 
571 : AIR 19o2 Pepsu 31 (33) (Pt C) (Pr 5). 

— S. 3, Explanation I — Constructive notice of pre¬ 
vious registered mortgage, is no defence to charge of 
cheating by selling property on misrepresentation 
L ha ?,r l ,m 3s unenc umbered. See Penal Code (I860), 

oi llus - (i) - 55 Cri L J 299 : AIR 1954 Punj 
31 (DB). 

27. Proviso to Explanation I. 


' S. 3, Evpl. IT — Notice of contract — Prs<e«ion 
is notice ot title of person in possession. See T P 
Act (18821, S. 53-A, Proviso. AIR I960 Pat 354. 

-S. 3. Explanation II—Notice—Possession. 

The agreement for sale in favour of the plaintiff by 
defendant 1 covered only 2 Kathas 17-1/3 dhurs 
being one-third share of the property which was 
mortgaged with the plaintiff and the whole of the 
property was in possession of the plaintiffs. 

Held, that under Explanation II of S. 3 of the 
Transfer of Property Act defendant No. 2 should be 
deemed to have notice of the mehandanama execut* 
ed in favour of the plaintiffs by defendant No. 1. 
1958 B L J B 466. 


S. 3 and S. ] 00, Para. 2 — “Without notice of the 
charge” — Charge created on immovable property — 
Constructive notice of — Charge registered but parti- 
cu'ais not entered in indexes kept under S. 55of 
Registration Act — There can be no constructive 
notice on such case imputed to subsequent mort¬ 
gagee. 65 Bom L R 510: ILR (1963) Pom 509 i 
1963 Mad L J 756 : AIR 1964 Bom 1 (3) (Pt B) 
(Pr 7) (DB). 

-S. 3, Expl. I. Provisos (2) and (3) — Registration 

ot mortgage document in one district—Memorandum 
to be filed in other district — Unless it is proved to 
have been so filed notice to purchaser of mortgage 
will not be imputed — No presumption can arise 
under S. 114, Evidence Act. AIR 1962 Pat 236 (238, 
239) (Pt B) (Pr 8) (DB). 

-S. 3 -‘Notice’ — Explanation I, Proviso — Re¬ 
quirements of Clauses 2 and 3 not fulfilled — Mere 
registration held did not amount to notice. 1963 
Pai L W 177 : ILR (1963) 13 Faj 552 : AIR 1963 Raj 
141 (142, 143) (Pt A) (Prs 6, 7). 

28. Possession as notice—Explanation IT. 

-S. 3, Expl. II — Notice includes constructive 

notice—Possession as notice. See Specific Relitf Act 
(1677), S. 27 (b). AIR 1954 Andhra 20. 

-S. 3 — Mortgage with possession—Agreement to 

sell* property to mortgagee — Subsequent sale to 
stranger — Omission of purchaser to inquire it mort¬ 
gagee had any other right — Notice of equities in 
favour of mortgagee will be imputed to the vendee 
—He cannot obtain benefit of principle of the proviso 
to S. 27-A, Specific Relief Act. 64 Mad L W 759: 

1951 Mad W N 627 : 1951*2 Mad L Jour 191 : A I R 

1952 Mad 265 (266) (Pr 5). 


-Ss. 3, 53-A—Registration Act (1908), S. 50-Two 

vendees of same immovable property — Priority be- 
tween — Document compulsorily registrable not 
registered —Possession of trespasser whether amounts 
to notice—Registration Act (1908), S. 49. See Regis¬ 
tration Act (lyOS), S. 50. AIR 1950 Pepsu 34 
(DB). 

—S. 3, Explanation II—Applicability—Mere agree¬ 
ment to sell. 

Mere agreement to sell does not confer any title on 
the tenant. It does not terminate his tenancy. The 
possession of a tenant in occupation cannot there- 
fore, amount to notice under Explanation II of S. 3, 
T. P. Act. 1960 Raj L W 103. 

29. “Agent”. 

-S. 3 — Service of notice — Notice served on hus- 

band of petitioner—Petitioner present—Husband not 
an ageDt of petitioner—Service of notice is not valid- 
See Land Acquisition Act (1894), S. 12 (2). AIR 1962 
Ker 266. 

30. Onus of proof as to notice 

-Ss. 3 and 40—Onus is in transferee to prove that 

he had no notice of prior charge — (Evidence Act 
(1872), Ss. 101 to 104). 1959 Ker L J 975 • 1959 Ker 
L T 941 : 1959 Ker L R 1008: ILR (1959) Ker 1242* 
AIR 1960 Ker 139 (140) (Pt A) (Pr 2). 

—S. 3—Onus of proof of notice. 

Held that the burden of proving notice of agree¬ 
ment was on the defendant. Onus of proving want 
of notice would have been on plaintiff in case defen¬ 
dant had succeeded in proving that his caie other¬ 
wise fell under S. 53-A. 1960 Raj L W 103. 

SECTION 4 


-S. 3—Notice—Possession as notice—Defendant in 

possession only of a portion of suit property — Plain¬ 
tiff knowing that defendant was in possession of 
such portion merely on basis of a monthly tenancy — 
Held that plaintiff had no reason to believe that 
defendant was in possession on the basis of any title 
on any other basis excepting as a monthly tenant. 
A JR 1917 Pat 478 (FR), Rel. on. AIR 1962 Orissa 86 
(88, 89) (Pt B) (Pr 10). 

-S. 3 —Transferee without notice—Monthly tenant 

continuing in possession — Subsequent transferee 
cannot be charged with notice of contract to sell in 
favour of former. See T. P. Act (1882), S. 53-A. 
AIR 1962 Orissa 86. 

-S. 3, Expl II and S. 53-A, Proviso - Word ‘title’ 

in S. 3, Expl. II does not connote completed title— 
Equitable interest under S. 53-A attracts provisions 
of S. 3, Expl. II-Eviction suit-Tenant in possession 
claiming part performance — Purchaser claiming ad¬ 
vantage of S. 53-A. Proviso—Burden of proving that 
he had no notice of ‘contract to transfer' lies on him 
and not on tenant. AIR 1935 Rang 12, Dissent, from. 
1965 B L J P 243 • I L R 44 Pit 596 : A I R 1965 Pat 
467 (469) (Pt B) (Pr 6) (DB). 


-Ss. 4, 59 and 100—Scope—Charge on immovable 

property — Amount secured exceeding Rs. 100 
Charge is compulsorily registrable. ( 1962 ) 32 Com 
Cas 925: AIR 1962 All 101 (103) (Pt B) (Pr 4) 
(DB). 

-Ss. 4, 105 and 108 - C. P. and Berar Munici¬ 
palities Act (2 ot 1922), Ss. 15(1), 22, 45 -Members 
of Municipality taking leases of rooms belonging to 
it — Members incur disqualification under S. 15 (IJ 
and cease to be members. See Municipalities — C. r* 
and Berar Municipalities Act (2 of 1922), S. 15 (1). 
AIR 1960 Bom 126 (DB). 


—Ss. 4. 59—Civil P. C. (1908), O 41 , R. 5.0 48, 
Appendix G, Form 3-Security bond-Registia- 
—(Transfer of Property Act (1S82), Ss. 4, o9) — 
istration Act (1908), S. 17, 49). 
security bond executed in Form No. 3 of Appen- 
Civil P. C. creates a mortgage and in view or 
and 59 of the T. P. Act and S. 49, Registration 
such a bond has to be registered where the 
;ipal money secured is one hundred rupees or 
ards in order to affect f he immovable property 

srised therein. R. M. Paint v. P. A. Nedungadh 
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1958 Ker L T 635 : 1958 Ker L J 754 : ILR (1958) 
Ker 992 s AIR 1958 Ker 377 (378, 379, 380) (Prs 8 , 
IS, 19) (FB). 

-Ss. 4. 107 — Registration Act, S. 17 — Rent note 

executed by tenant need not be registered. 1957 Jab 
L J 1033 i 1958 M P L J 59 , 1958 M P C 68 i AIR 
1958 Madh Pra 146 (148) (Pr 14). 

—-*S. 4—Rights and liabilities of co-«hares—Partial 
payment of tax by one co-owner and acceptance of 
it by Municipality — Municipality can demand re¬ 
maining portion of tax from any of two co-ow aers 
— Partition alone does not Pntitle co owner to be 
absolved from entire tax unless premises are sepa¬ 
rately registered in name of each co-owner in muni¬ 
cipal records. 1965 Mad WN 117 : 78 Mad L W 
157 : ILR (1965) 2 Mad 107. 

Ss. 4 and 5 — Contract of sale executed by Court 
in pursuance of decree for specific performance— 
It is transfer by Court on behalf of judgment-debtor 
and has got all characteristics of transfer inter vivos. 
(1965)2 Mys L J 692 : AIR 1966 Mys 299. 

'—S. 4—Contract for sale of immovable property— 
S. 55, Contract Act, has full application by virtue of 

(Pt 4 B) T (P P 7) ACt * AIR 1994 0rissa 269 (271, 272 ) 

Ss. 4 and 53 — Non-payment of consideration is 

for holdin S transfer as fraudulent. ILR 
(1»64) Cut 719. 

—--S. 4—Compulsorily registrable lease unregistered 
rossession delivered—Payment of consideration by 
lessee — Such contracts when carried out termi- 
nates in a complete contract, so long as it is incohate 
in that respect, it is an enforceable contract, that is 
nothing deters from exercising right of specific per- 
iormance of contract. See Specific Relief Act (1877), 
a- 27-A. AIR 1952 Orissa 116 (DB). 

r^?r*^rn SC ° P \r Cre ^ ion o of ^arge-Writing and 

a£mBSS» T See T ^nsfer of Property 

Act (1882), S. 100. AIR 1959 Raj 143. 

SECTrON 5 
SYNOPSIS 

(T. P. Act (1882), S. 5.) 

1. Scope, 

2. “Living person”. 

3. Conveys. 

(A) Family arrangement. 

(B) Partition. 

(C) Relinquishment, release, aban¬ 
donment and surrender. 

a ., 1 D) Charge. 

4. ‘Property”. 

5. ‘ In present or future”. 

6. “Or to himself”, 

_ s R Scope. 

over definition^S^ 5 H p r ° visi - 0Q in c 5* 2 J d ) prevails 

contained in Ch. ^aonl/toT 5100 * 0 * u 57 and those 
law. AIR 1940 Mad P 7 ni t ” D ? fer b V operation by 

Overruled. See TP An?n«oo\ 1937 ^ 

SC 834. aee 1 - p - Act (1882), S. 2(d). AIR 19f5 
India! 5 ~~ Transfe1, of Property lying outside British 

A mortgage* deS cannot 1 8 p h ro ,? ertie * outside India. 
ground 8 tlat a nart if th ° halle ?* ed on the mere 

(195lT 2 ,d An Br ^ h Indi “"fiSHS Sftg*. b JLR 

<* AMP, 5) (D™, •' AIB 1951 A » <«V 463) 


-S. 5—Transfer of immovable property—Mode of 

strict adherence — Mere engagement between last 
male-holder and another—Sufficiency to pass title. 

Although a promise to give propeity in considera¬ 
tion of the promisee rendering some assistance or 
doing something, is a valid one and can be legally 
enforceable, a contract by itself does not confer a 
title to immovable property on a party to the con¬ 
tract. The mode of creating an interest in immovable 
property is prescribed in the Transfer of Property 
Act. So, if a person claiming to have been consti¬ 
tuted an heir has not acquired title to the property 
during the life-time of the last male-holder in any 
of the methods prescribed by law he cannot lay any 
claim to the estate although it might furnish a good 
cause of action and he might obtain title by suing, 
for specific performance of it. 7 Mad H C R 25 and 
S A No. 968 of 1885 (Mad) and 2 Bom 67 and AIR 
1917 Cal 292 and 20 All 209 (PC), Distiog. AIR 1956 
Andh 209 (211, 212) (Pt B) (Prs 16, 17) (DB). 

——-S. 5 — Definition of transfer is to he taken as 
definition of “transfer of property" for determining, 
what is: transfer within the meaning of that term 
used in Proviso to S. 2 of the Hindu Women’s Rights 
to Property (Bombav Extension to Agricultural Land' 
Act (1942). AIR 1951 Bom 94 (Pr 2) (DB). 

— -S. 5—Transfer of property — Definition does not 
apply to the West Bengal Act. 1 of 1954 — West 
Bengal Estates Acquisition Act (1 of 1954), S. 5-A 
(7) (m). AIR 1963 Cal 551 (552) (Pr B) (Pr 6> 

—S. S-'Transfer of property’—Act not exhaustive 
about modes of transfer-Contributioo of immovable 
property to partnership -^Change of ownership from 
that of mdivtdual to partnership firm is a transfer 

^ u^oL^lPr^^ 1932 - s -!4. AIR 1963 Pat 221, 

sfp.WDa— a,r 1965 rat 144 ,i48 > 

—S. 5 — Benami — What constitutes —Considera- 

int0 consideration 
n dete mining as to whether a certain transaction 

nf thA » a ' e ! , he passin g °f consideration custody 
of the title deed, possession of the property, motive 
and relationship. Where plaintiffs’ case that the trans 
action was benami has failed in respect of the first 

»nrn* ft? 010 r f* atio “ s J' i P between the parties will Dot 

(Pr 24, ( e DB) a ' e ' A1R 1962 P “ ISoVoSMPi B) 

2, “Living person.” 

ftiTnotrift-ItwJwr 06 ? 1Bati0n 10 Hiodu deity— 

MmrcH t u- w .°V Id be endowment if owner divest*. 

AIR 1964 Andh Pr. 514 ,D B ,! 4) dh W R 319 ‘ 
^[Overruled on another point in AIR 1987 Andh Pra 
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*S. 5 W akf—Creation of wakf deed amounts to 
transferring the property to the Almighty for the 
oeneht of his creatures — Right of owner is extin¬ 
guished. AIR 1955 NUC (Cal) 797. 


, . .S*- 5, 10—Applicability—Condition against She* 
inait s power to alienate—Validity. 

Where there was absolute dedication of the pro- 
perties to the deities subject to a condition that the 
phebait of the deities for the time being shall not 
nave power to alienate or encumber the dedicated 
properties on the principles enunciated in S. 10, the 
condition in the deed of dedication imposing limita¬ 
tion on the Shebait’s power of disposal is manifestly 
void. A juristic person like an idol is not necessarily a 
living person. The equitable principle of law enacted 
in S. 10 governs the restraint upon the power of 
alienation independent of the provisions of the Trans¬ 
fer of Property Act. Restriction on the power of the 
shebait to alienate the dedicated property is void and 
inoperative and is, therefore, legally ineffectual to in¬ 
validate the perpetual lease granted by Shebait. I L R 
38 Pat 49 : 1958 B L J R 812 : A I R 1959 Pat 305 
4307, 30S, 309) (Pt B) (Prs 7, 11) (DB). 


3. "Conveys.” 

(A) Family arrangement. 

(B) Partition. 

(C) Relinquishment, release, abandonment 
and surrender. 

(D) Charge. 

3. "Conveys.” 

-S. 5 — ‘Transfer’ — What constitutes stated. See 

Income-tax Act (1901), S. 2(47). AIR 1965 Andh Pra 
196 (DB). 

-S. 5 — Gift Tax Act (1958), Ss. 2(xii), 2(xviii), 2 

(xxiv)(d), 3 and 4 — Assessee throwing all his self 
acquired property in common stock of joint Hindu 
family of which he was manager — Transaction held 
was transfer of property within terms of S. 2(xxiv)(d) 
and gift as envisaged in S. 2(xii) — Import of defini¬ 
tion ‘ of transfer of property” explained—Joint Hindu 
familv is person within S. 2(xviii). AIR 1965 Andh 
Pra 95 (DB). 

-Ss. 5, 53 and 2(d) — Collusive and fraudulent 

decree and execution — Possession delivered to auc¬ 
tion-purchaser — Suit by other creditors for declara¬ 
tion that decree and all other proceedings are null 
and void—Suit is maintainable—Applicability of S. 53 
and S. 42, Specific Relief Act. See Transfer of Pro¬ 
perty Act (1882), S. 53. AIR 1959 Mad 141 (DB). 

—-S. 5—‘Transfer* meaning of — ‘Transfer’ implies 
that it is a result of act of parties — Unless it is act of 
parties it cannot come within exceptions covered by 
S. 9-A (10) (ii) (b), Madras Agricultural Relief Act— 
Court-auction purchase is outside the scope of the 
sub-section. (1954) 1 Mad L J 537 : A I R 1955 Mad 
245 (247) (Pt D) (Pr 6). 

[Overruled in AIR 1902 Mad 21 (FB).] 

-Ss. 5 and 4—Contract of sale executed by Court 

in pursuance of decree for specific performance—It is 
transfer by Court on behalf of judgment-debtor and 
has got all characteristics of transfer inter vivos. 
<1965) 2 Mys L J 092 : A I R 1966 Mys 299 (303) 
<Pt A)(Pr6). 

-S. 5—Partner contributing immovable property 

as his share of partnership—No written document or 
registration is necessary. See Partnership Act (1932), 
S. 14. AIR 1963 Pat 221 (DB). 


3 (A). Family arrangement. 

£-S. 5-Family settlement — It does not amount 

•to transfer—It does not also create an interest. (1965) 
2 S C W R 837 : AIR 1966 S C 323 (Pt B). 


•- S 5 —Family arrangement — Validity — Attack 

on ground that one member, M, was not party there, 
to—M not shown '.o keep any property for herself, in 
arrangement — But statements of parties revealing 
that agreement was arrived at by consent of M — 
Family arrangement can be arrived at orally — Held, 
M was party to arrangement and fact that M’s state, 
ment was not recorded in agreement did not invali¬ 
date the arrangement. (1965) 2 S C W R 636 i AIR 
1966 SC 292 (Pt C). 

®-S. 5 — Family arrangement — Essentials — Ar¬ 

rangement when brought about by document, regis¬ 
tration necessary — Memorandum of arrangement — 
Registration not necessary. (1965) 2 S C W R 636 : 
AIR 1966 SC 292 (Pt D). 

a-S. 5 —Validity of family arrangement of dis¬ 

puted rights depends on the facts existing at the time 
of the transaction and will not be affected by sub¬ 
sequent judicial determination showing rights of 
parties to be different from what was supposed or 
that one party had nothing to give up. Ponnammal v. 
Sriuivasarangan, AIR 1956 S C 162 (165) (Pr 9). 

-S 5—Family arrangement—Nature of. *AIR 1959 

All 473 (Pt H) (DB). 

-S. 5—Family arrangement — Nature of — Essen¬ 
tials — Existence of doubtful claims not essential. 
AIR 1920 All 194, Not toll. AIR 1959 All 473 (Pt G) 
(DB). 

-Ss. 5 and 6 (a)—Family settlement — Reversioner 

giving up half share in property in possession of 
widow after her death — No transfer ol spes succes¬ 
sions — Reversioner estopped from claiming entire 
property—Evidence Act (1872), S. 115 — (Hindu Law 
—Family settlement). 1952 All W R (HC) 52 j A I R 
1953 All 213 (214,215) (Pr 5). 


-S. 5—Family arrangement. 

A bona fide settlement of doubtful claims is not a 
transfer of property at all but really a recognition or 
the title of the opposite party and an abandonment 
of all further claims to it. Such an arrangement can¬ 
not be considered to be a transfer within the mean¬ 
ing of the Transfer of Property Act. (’51) 1951 All 
W R (HC) 91: AIR 1951 All 823 (824, 825) (Pt B) 
(Pr 4). 


—Ss. 5, 9—Family settlement—Nature of property. 

Members of a family who have no proprietary inte¬ 
st in the property in their possession can enter into 
family arrangement with respect to such right as 
ey may possess in the property. AIR 1950 All 3ZU 
21) (Pt B) (Pt 10). 

—Ss. 5, 9 — Family arrangement — If transfer — 
ritten instrument or Registered deed not necessary 
(Registration Act (1908), Ss. 17, 49). 

The parties set up competing titles and the diffe- 
nces are solved by the compromise, there is no 
lestion of one deriving title from the other ana 
erefore the arrangement does not fall within tne 
ischief of S. 17 read with S. 49 of the Registration 
ct as no interest in property is created or declared 
f the document for the first time. Generally t>y 
ich an arrangement it is intended to set at rest com- 
;tiug claims amongst the various members ot tne 
mily to secure peace and amity. The compromise 
on the footing that there is an antecedent title ot 
me sort in the parties and the settlement acknow- 
dges and defines title of each of the parties. In such 
i event, the settlement need not be reduced to writ* 
g and even if it is embodied in a document it need 
ft be registered. A I R 1958 Andh Pra 147 (155) 
>t D) (Pr 29) (DB). 

—S. 5 - Family arrangement - If ® ! * 11 

imily should be parties discussed. ILR (1959) ii 
ssam 59 ; AIR 1959 Assam 109 (111) (Pt B) (Pr 10) 
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—S. 5—Family Arrangement—Consideration. ILR 
<1959) 11 Asiam59: A IR 1959 Assam 109 (111) 
(Pt C) (Pr 12) (DB). 

—S. 5 — There should be transfer of right to enjoy 
immovable property — Definition does not contem¬ 
plate right to manage property for or on behalf of 
other person — Understanding between widow and 
defendant that defendant to manage property and 
give certain amount of paddy to widow for main¬ 
tenance of herself and her daughter—On her re¬ 
marriage, right to maintenance and property to cease 
—Arrangement reduced to writing — Writing held to 
be memorandum of family arrangement entered into 
■orally and did not require registration — Document 
held not lease. AIR 1935 N U C (Assam) 4183 (DB). 

—-Ss. 5, 54— Sale and relinquishment—Distinctions 
-(Income-tax Act (1922), S. 12-B -Sale). 

A sale or a transfer presuposes the existence of the 
property which is sold or transferred. It presupposes 
■the transfer from one person to another of the right 
in property. Oa the other hand, relinquishment 
means the extinction of a right or the destruction of 
a property, and if the property is destroyed or the 
light is extinguished, there is nothing left to transfer 
<£a° sell. ILR (1953) Bom 1281j (1953) 23 Com Cas 
260 : (1953) 24 I T R 33 i 55 Bom L R 804 : A I ft 
19o4 Bom 95 (99) (Pt C) (Pr 8) (DB). 

* S. 5—Family arrangement — Compromise which 
was a bona fide settlement of doubtful claims and for 
the benefit of the estate held was a family arrange- 

reversioners. ILR (1953) 1 Cal 208 t 
AIR 1952 Cal 473 (477) (Pt C) (Pr 10) (DB). 

I7i '?• ® “"Transfer — Settlement of disputed claims 
j Iand between person belonging to same 

r “„ y . j la ' ms °f some relinquished and of others 

PraT(Pt C) N ° transfer of P r0 Perty- AIR 1958 Him 

«mounbi”to. 0n,trUCll0n "" Family * rran S ement —What 

weenS y rr,A rr u agem t nt L means an arrangement bet. 

Snablv^nS b !f S 4 °{ th u e same ,ami,y generally and 
familv t0 be *°r the benefit of the 

right/ or l nrfl by . com Promising doubtful or disputed 

security 0 f thT V f/ g -i fat ? Uy pro P 0rly or Peace and 
eavhig its honnn f T^ y *7 avoid j ng Ration or by 
no dispute in Th ®, ore a document, whereby 

executed wha?rt,? rwad was settled and which ™ 
to be met r ® Was no pressure 00 the tarwad 

discharged any debt of the tarwad 

a FamiIy ar aVgemenT be Called 

father* wd Son~iS mil3 [ ^ rang ? me . Q t between 
perty In return for mnrf* ^ Q ^ U1S ^ 1D 8 kis right to pro- 
absolutely — Arranffem« y r Pr ? P j rty given t0 mother 
rangement is not tit hv* c aC i e ? FamiIy ar - 

Hindu law—Alienation K V S ‘ ?u a °^‘ F * Act or by 
is valid and canfot w? by “Other-widow of prooerty 

^-VVidow Tl ^ 19 ? 4 U Madh-B y il° 3 n ' *" Htodu 

74 Mid 5 L F W feffefrNfure of-Not a gift. 
1902 Mad 160 (161)fp/J* L J 393 i AIR 

A L 5 'L raasf6r - Fa “« y arrangement—Essentials- 

«ent eSte ^intefoTtt b d fi? U | e and a ° arrange- 
hall marks of 6 benefit of the ««atB are the 

tJ 610 . tflmily arrangeme ot (1957) 2 Mad 

of~the proper ties S/! C0 ® pe V“g titles in respect 

be construed as familv P ™»T Inva i id gi l l deed can not 
161 (Pt A). “ ly set tlement. AI R 1953 Mad 


——Ss. 5. 10 -Family arrangement. 

As a result of some friction between the members 
of the family arrangement consented to by the mem¬ 
bers of the family for the distribution of the proper¬ 
ties which belonged to it. Adopted son given some 
property absolutely — Father and mother given some 
property for their lifetime — Father not to alienate 
property — Adopted son consenting to gift of some 
property by father to his foster son — Arrangement 
held did not amount to partition but amounted to 
family settlement—Arrangement did not involve 
transfer of property and did not attract S. 10 — Res¬ 
triction on power of alienation by faiher was not 
invalid. 39 Mys L J 443 : ILR (1901) Mys 932. 

-S. 5 — Essentials of family arrangement stated. 

A I R 1956 Nag 261 (Pt B) (DB). 

-S. 5 —Remote expectancy is not a good considera¬ 
tion for family arrangement to be valid. AIR 1956 
Nag 261 (PtC) (DB). 

-S. 5-Compromise of disputed claims between 

persons who may not be members of same family by 
which claim of one person is relinquished and exist¬ 
ing rights of others are acknowledged—Not a transfer 
of property. A I R 1951 Nag 171 (172) (Pt A) (Pt 6). 

-S. 5 — Family settlement — Antecedent title — 

Question^of, not involved. AIR 1958 Orissa 242 

—— Ss. 5, 6 (d) and 10 — Family arrangement not a 
transfer within S. 5. AIR 1964 Pat 214 (Pt A) (DB). 

-S. 5—Family arrangement — Essence of. 

It is true that the existence of a family dispute is 
not the essential ingredient of a family arrangement, 
nor, the settlement of doubtful or disputed rights is 
essential to the validity of the family arrangement. 
The preservation of family peace and the preserva¬ 
tion of its property may very well form a good basis 
tor a family arrangement. Nevertheless there must 
e a situation of a contest or apprehension of some 
dispute in future which is sought to be bona fide 
resolved by the arrangement. When maintenance of 
tamily peace and harmony forms the basis of the 
arrangement it implies that there was some trouble 

tnrh 1 fK or f ant !. cl P ated which was calculated to dis- 
SJnv t «k-!l® ,ly p T e * P ut lhe friction or dishar- 

SSTLnJftd 1S S S Ught be prevea * ed must be real 
^l° na K fide , and not ‘maginary. Forbearance from 

nan J ? hopeIes l ® nd groundless dispute of a right 
cannot form a valid consideration for the abandon 
ment of that right. 1957 Pat L R 168 • 1957 B T I R 

gjj* 1 R 1957 (460. 461) (K&S) 

^ ‘VlS! 9 Raj* 1264. ,raDSfet ° f 

3 (B). Partition. 

S&Ssfflasws* 

SS&fESSE °, 4 e M If D, m do s e S 9 s 

1431.. ILR (1959) B„m 424.* L 1 453 ! 60 Bom L » 
^a^La^d Re^u'a Code UBS*)" S. 

sharer exclusively — Thrash* i a ^°? ed *° one co¬ 
interest or shares of other co trans f er °f 

to whom the property is allntta? S !° ! h0 ,. co * s barer 

^187 J ® ^ ^ videQ^ S JJ clt 
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The partition is a transfer c f property within the 
meaning of S. 5 and S. 109 as it has been held to be 
a mixture of surrender and a converyance of rights 
in a property. 

i any r '8hts of realizing rent or ejecting 

the defendant which were possessed by the plaintiff 
once had ceased to exist so far as he was concerned 
and those rights were now vested in his co-sharers to 
whom the exclusive ownership had been transferred 
by partition. 

On the date of transfer (in this case partition) the 
relationship of landlord and tenant ceased to exist 
between the plaintiff and the defendant. Therefore 
the defendant was not debarred from pleading that 
he was not bound by any relationship of landlord 
and tenant so far as he and the plaintiff were con¬ 
cerned. 10 J & K L R 176 : A I R 1952 Jam & Kash 
18 (18, 19) (Prs 3. 4). 

• ——S. 5—Partition of Marumakkathayam tarwad— 
Member getting property on partition is not a trans¬ 
feree. AIR 1959 Ker 235. Overruled. See Tenancy 
Laws — Malabar Tenancy (Amendment) Act (22 of 
1958), S. 5 (2'. AIR 1963 Ker 66 (FB). 

-S. 5—‘Transfer’—Partition—(Nair Act I of 1088, 

S. 19). 

Where immovable property has been partitioned 
among co-sharers by metes and bounds there is a 
transfer. 1958 Ker L T 846 : A I R 1959 Ker 235 
(236) (Pt A) (Pr 5) (DB). 

[Overruled in AIR 1963 Ker 80 (FB).] 

-Ss. 5 and 36—Principle of S. 38 — Applicability 

to joint family partition. See T. P. Act (1882), S. 30. 
AIR 1959 Ker 208 (DB). 


-Ss. 5, 10—Scope—Partition is not transfer of pro. 

Pi e or\7w 10 rA es DOt apply - 39 Mys L J 443 : ILR 
(1961) Mys 932. 

—8. 5—Partition—Mahomedan parties—It is trans¬ 
fer of property. AIR 1963 Pat 108 (Pt A) (DB). 

Ss. 5 and 10. 54, 118 and 122—■"Transfer of Pro¬ 
perty" — Partition — Share falling to co-sharers — 
Nature of right—Restriction on alienation—Validity 
—(Hindu Law—Partition). 

The true character of partition is, that it converts 
joint enjoyment into enjoyment in severalty. It is not 
a conveyance; it is not a gift. The separate allotment 
is not obtained by another independent title. A parti¬ 
tion therefore does not amount to a property 'trans- 
ferred’ within the meaning of S. 10 of the Act. To be 
an exchange the ownership of one party must be 
exclusive of the ownership of the other, so that a 
partition is not an "exchange”. The usual type of 
family settlement by which each party takes a share 
by virtue of an antecedent title does not fall within 
the definition of an "exchange”. Therefore the res¬ 
triction of alienation by the all ittee in a deed which 
is either a partition deed, or a family arrangement 
deed, in respect of the joint family properties is not 
hit by. aod does not come witnin the Durview of 

S. 10 of the Transfer of Property Act. AIR 1957 Pat 
570 (573, 574) (Pt C) (Prs 21, 24, 25, 27, 28) (DB), 

-S. 5 — ‘Transfer’ — Definition is for purpose of 

T. P. Act — Partition — Partition does not amount to 
‘transfer’ or an acquisition of property by transfer 
within the meaning of Delhi Rent Control Act. See 
Houses and Rents — Delhi Rent Control Act (59 of 
1958), S. 14 (8). AIR 1965 Punj 450 (DB). 

-Ss,5 and 109—'Transfers the property’— Includes 

partition—(Hindu Law-Joint family—Partition). 


-Ss. 5, 109 — Principles of S. 109 — Applicability 

to joint family property —Suit tor ejectment by the 
coparcener or coparceners to whom the property in 
possession of a tenant is allotted on partition alone can 
terminate the tenancy—Notice by such a coparcener 
or coparceners alone is valid. AIR 1965 Madh Pra 1 
(2) (Prs 4 5, 7,8). 

-S. 5—Houses and Rents — M. P. Accommodation 

Control Act (XLI of 1981), S. 12 -Suit under S. 12 (1) 
(f) for eviction of tenant —House allotted to plaintiff 
in partition — S. 12 (4) does not apply to such pro¬ 
perty. See Houses and Rents—M. P. Accommodation 
Control Act (41 of 1901), S. 12. 1964 Jab L J 544. 

-S. 5—Partition— Partition of immovable proper¬ 
ties between coparceners — Registration. See Regis¬ 
tration Act (1908), S. 17 (1) (b). A I R 1957 Mad 472 
(DB). 

-S. 5‘— Construction — Partition deed or family 

arrangement —Tests — (Hindu Law—Partition). 

In considering the question whether a document is 
a partition deed or a family arrangement each docu¬ 
ment has to be construed on its own merits and not 
with reference to how similar documents were inter¬ 
preted or construed under different conditions. 

The principle underlying the construction of what 
on the face of it does not appear to be a partition 
deed is the course of conduct lor a long period of 
time. 

Held, applying the above principle that the docu¬ 
ment in the instant case was a family arrangement 
and not an outright partition as only six years had 
elapsed since the execution of the deed till the 
filing of the suit for partition. AIR 1955 NUC(Mad) 
2447 (DB). 

-Ss. 5 and 53A-Partition is not a transfer of pro¬ 
perly within S 53A. See T.P. Act (4 of 1882), S. 53A. 
AIR lb51 Mad 213 (DB). 


The term ‘transfer of property* is wide enough to 
include a ‘partition’ and the provisions of S. 109, 
T. P. Act can be applied to a person who receives the 
propertv leased in his share by partition : AIR 1920' 
Mad 20, Not foil. 

Even if it be held that ‘partition’ is not included 
within the term 'transfer of property’, as mentioned 
in S. 5, even then the principle embodied in S. 109, 
T. P. Act would apply. 1955 Raj L W 129 : AIR 1955 
Raj 167 (171,172) (Pt D) (Prs 23, 27, 28) 

-S. 5—Partition—Partition by metes and bounds— 

Proof — Deed of partition not registered — State or 
separation subsequent can be proved by Rowing 
separate possession and enjoyment. AIR 1955 N U 
(Sau) 1459 (DB). 

-Ss. 5 and 53-A—Partition—Unregistered deed— 

Applicability of S. 53-A. 

A partition is not a transfer within the meaning of 
S. 5 and therefore the doctrine of part performance 
does not apply to an unregistered deed of partition- 
6 Sau LR 100: AIR 1954 Sau 46 (48) (Pt B) (Pr «) 
(DB). 

3. (C) Relinquishment, release, abandonment 

and surrender. 


—S. 5-Deed-Construction - Conveyance or re- 
je — Document of transfer in terms confirming 
-existing rights-Pre-existing rights not shown 

interest conveyed. 1959 S C J 545 : AIR l9o 
! (837, 838) (Pt C) (Pr 17). 

-S. 5 — Landlord and tenant - Abandonment - 
entials—Intention to abandon, 
bandonment when used with reference to a P er ^°“ 
-ing a derivative interest, e.g., a tenant or y * 
jntially means the giving up of his right 
pertv by the person with the intention tha 
F no longer have any concern with, it and that .t 
(O revert to the person to whom it is ultimately 
aelong. The necessary intention to abandon muse 
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therefore be there. This intention has a positive as 
weU'asa negative aspect. 

A tenant cannot be held to have abandoned a shop 
simply because he executes a gift deed in respect of 
it in favour of a person who is not only closely re¬ 
lated to him but has b°en brought up by him as his 
son with the intention that he should continue in the 
shop after him in the same way as he himself has 
been in possession of the shop. ILR (1957) 2 All 391 i 
AIR 1958 All 107 (108) (Prs 6, 7, 8, 9) (DB). 

# —Ss. 5, 20—Relinquishment of interest in ioint 
family property by member of Mitakshara Joint 
Hindu family—Interest in favour of sons to be oorn 
in future created -Relinquishment does not constitute 
transfer of property — Release in favour ot persons 
not in existence confers no beneBt on after begotten 
sons. Katragadda China Anjaneyulu v. Kattra^adda 
China Ramayva, ILR (1965) Andh Pra 771: (1965) l 
Andh W R 159 : (1965) 1 Andh L T 149 : AIR 1965 
Andh Pra 177 (183) (Pt D) (Pr 37) (FB), 

-S. 5—Release deed —Effect of to pass title — Use 

of the rebut presumption of correctness of settlement 
tecord—(Evidence Act (1872), Ss. 18 and 35). 

It is true that title or title to land does not pass by 
admission when the statute requires a deedof transfer 
and that a mere release is ineffective to pass title. The 
use of the admission contained in a release deed for 
the purpose of rebutting the presumption of the set¬ 
tlement record would not be to use it to pass or 
extinguish title and this is certainly not using the 
deed of release as a document of title, either creating 

or transf 'erring title to land. ILR 
( A 9 n^oL Cal 014 ! 60 Cal W N 793 : 98 Cal L J 64 i 
AIR 1956 Cal 669 (671) (Pt B) (Pr 17) (DB). 

~7r^r R w IeaS L. e T T - ansfer ~ (D , eed ~ Construction) 

-(Cochin Nambudin Act (17 of 1114), S. 14). 

Under S. 14 of the Cochin Nambudiri Act a mem. 
jj!?,, ® u ‘ I 0 ™ has . the 1‘berty to give up his rights in 
2? y time ' A mere statement or an affir. 

had no mn!« ha ¥? son executio £ the deed of release 
Red without ® xce Pt to the life interest speci- 

in law h* 1 adequate words of conveyance, cannot, 

£X" c ha r e the effect of a disposition of property 
not pffi eni - Qt Caa be an erroneous one an? wil 

1959Ker e Lfife 8 * transfer or rights! 

of Atc~7l aDsfer T^elease^It is a sort of surrender 
purposes iH I n °\ an ? l t er and for all intents and 

C «7p, C, (P, 11) (DB)! 6 rightS - AIR 1961 Madh 

aTconve^aDc^'fi^lJ^MidY^l'ss! 6-b ° 

tmT S 'l9S9 R * Se J\ e , d ^ Not sufficient to transfer 
<1959) 2 MM $A?| 8 ;JJl R < '959) Mad 552 
(Pt 42) (DB)7 J 3241 A1R 1960 Mad 33 (41) (Ft E ) 

d * ugh, » bdw 

(Mahomedan Law). F m,ly a,range ment - 

«ve r he e ir S6 (d°a f u h g e h r ,”f ^ 

Property of herfather h inheritance to the 
family arrangement»£ cani ? ot amount to a 
between the members 0 f the1 1S n0 agreem ent 

ment with regard /, ft!. iam } }y ° r an V arrange- 

release cannot be clawlf pr0pert y* Further, such a 

ful claim or deputed e r fl S f a C ?? D pr ,^ ise oi doubt. 

1955 d , pute “ rights. AIR 1942 PC 54 * atr 

< 1943) All411 Dlst i958 

i3i (m.WipIV&iVS, ? bB, IR 1959 Mad 

^_c Cm. . 9 9 9 9 y -r* v* Fuaacssion in Rnv i -mu u 

-—- SHS- 


-S. 5 — Landlord and Tenant — Surrender—Sur¬ 
render deed of ryoti rights—Validity. 

Held, that the surrender deed was invalid and 
could not have any binding effect against the plain¬ 
tiffs. (1957) 2) Cut L T 40S. 

-Ss. 5, 6, 8, 9, 53, 111-Under tenure merging in 

Patni tenure — ‘Release’ — If under-tenure unregis¬ 
tered deed — Effect of release — (Registration Act 
(1908). S 17)—(Tenancy laws—Bihar Tenancy Act 
(8 of 1885), S. 167 — (Bengal Cess Act (9 of 1880), 
S. 99). 

It is well settled that no valid title can be created 

by relinquishment or release. The release presupposes 
the existence of title in a third person and does not 
purport to reconvey that title to him. It is tanta¬ 
mount to an admission of existing facts by the 
ostensible owner. Reletse by the patnidar in effect 
and in essence operates to create a fresh under, tenure 
and, therefore, in so far as it is done by an unregis¬ 
tered document, it is inoperative to confer any valid 
title, upon the under-tenure-holders. 1957 B I I R 
109 : AIR 1957 Pat 706 (709) (Pt A) (P r 6) (DB). 

j l' 5—Landlord and Tenant—Surrender—Surren¬ 
der by manager or trustee—Validity. 

Surrender by the mother of the original raiyat who 
at best, was a mere manager or trustee on behalf of 
him, cannot be a valid surrender *in the eye of law so 
as to give any right to the landlord and extinguish 

(187) (pT^UPr a?." 810 " 1 raiyat * AIR 1956 Pat 1S6 

—S. 5-Relinquishment-Mere execution of docu¬ 
ment reciting that tenant was giving up the holding 

»=asa;Ba 

3 (D). Charge. 

as u 

(Pl A) (P 4 , 7)° m LR 757 ' AtR 1999 Bo« PP 10Mi03) 

doratioifwUhoutMttee oV cha r^-'uomid 0 ' “T'" 
charge - Charge whether bind g s auction ^ V0 l dors 

( S D P B,y- P ACt < 1882 >> 8 - 2 

4. ‘Property’. 

panieswefe u^AusMor V com ' 

held liable to be included in total income* lncome 
under S. 10 (3) (b) See rn/oml /° m asses «ee 

S. 16 (1) (c). AIR 1961 SC 1026. x Act < 1922 ) 
ting lease—Validity^ 6856 dunng Currenc y of subsis- 

estate capable 0/ bei I ng SO reduced r to er M OD ’ a - fulurQ 
the termination of the evkfi™ 1 Passion on 
validly transferred under S. 5 of th^T 6 a can be 
perty Act. The transfer wouldlake fe fer of p '<>- 
sion or the termination fof the subsisHnc,.° n posses - 

fact that the subject-matter of th« 8 ,ease - Th ° 

annas share of the lessor of which nh! Y as , an elght 

sion could not be delivered to 
invalidate the lease. Th* mSlw? the ,essee does r —■ 
to delivery of possession^ any MrHr W | bat amou 
depend upon the nature of thlZ par A icplar case 
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Court of Pakistan—Decree whether property. See 

ini-? Independence (Legal Proceedings) Order 
(194 1 ), S. 4 (3). AIR 1957 Punj 201 (DB). 


•S. 5—Subsequent mortgage of property for con¬ 
sideration and without notice of prior charge created 
over said property prevails—Such mortgage is trans¬ 
fer of property in hands of mortgagee—“In hands of 
a person” —Meaning of. See Transfer of Property Act, 
1882, S. 100, Para. 2. AIR 1904 Bom 1 (DB). 

-S. 5 —Lease of lands in favour of industrial and 

commercial company—Lease including plots already 
let out — Validity. See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands Act (67 of 1948), 
S. 88 (1) (b . AIK 1950 Bom 749 (DB). 

-Ss. 5, 0, 21, 23—Contingent interest is property 

and transferable. 

Contingent interest is property and it is trans¬ 
ferable. Contingent interest does not necessarily 
require a prior interest for its support and does not, 
always take effect after the termination of a prior 
interest. The case of subsequent contingent interest 
arising on the termination of a prior interest dealt 
with in S. 23 is not exhaustive of contingent interests 
as a whole It is just one kind of such interest. AIR 
I960 Cal 609 (615) (Pt B) (Pr 21) (DB). 

-S. 5 — Hereditary trusteeship of temple is pro¬ 
perty. AIR 1955 NUC (Mad) 2419. 

-Ss. 5, 6 —Applicability—Vested right of minor to 

challenge alienation by guardian is in the nature of 
right to property — If mere right to sue—Right if 
heritable—(Limitation Act (1908), Art. 44). 

Where a minor has exercised the option by repu¬ 
diating the transaction of alienation entered by his 
mother as his guardian, by filing a suit, after his 
death pending the suit it is open to him to inherit 
that right to prosecute the litigation in his or her 
own right. It is vested right in the nature of a right 
to property and not a mere right to sue and, as such, 
is heritable. On principle also there is no reason 
why the right of a ward to set aside an alienation 
under Art. 44 of the Limitation Act should be only 
a personal right and not a right inherent in the estate 
which would be heritable after his death. Art. 44 of 
the Limitation Act, has no bearing on this question. 
ILR 37 Pat 1078 : AIR 1959 Pat 278 (282, 283) (Pt C) 
(Prs 10, 11) (DB). 

_Ss. 5, 6—Gayawali gaddi is property — Transfer 

of gaddi is valid. 

The occupant of a Gayawali gaddi does not hold a 
priestly office or an office of a religious nature. As 
such, a gilt by the owner of the gaddi is not a trans¬ 
fer of a religious or priestly office nor of an interest 
restricted in its enjoyment to the owner personally 
but it is the transfer of a business with its assets, 
cood will and name and so, is not invalid in law. 
1956 B LI RSS: AIR 1956 Pat 345 (349) (Pt C) 

(Prs 11) (DB). 

_S 5 _Property must exist before transfer—Inter¬ 
pretation — Trees — Permanent lease in — Right to 
new trees. 

Held that the compromise decree did not talk ot 
only the existing trees but talked of the trees in the 
village which must be said to include not only the 
existing trees but also the trees that may come into 
existence. The coming up of the new trees onlv 
meant that there was an increase in the number of 
trees, and that being so, it could not be said that the 
defendants had no right to rear lac on the new trees. 
Further the right being of a permanent character it 
eonH not be said that the defendants had no right to 
the new trees AIR 1955 Pat 402 (403, 404) (Pt A) 

(Pr 7) (DB). 

_C 5_“Property”— MeaniDg of—Decree obtained 

bv citizen of India against another citizen of India in 
nf Sub-Iudge, Lahore—Decree set aside in 
appeal by Lahore High Court but restored by Federal 


15. “In present or future”. 
■S. 5—‘In present or in future*. 


Per Bhagwati. J.:—A transfer of a decree by assign¬ 
ment in writing may be effected by conveying the 
decree in present or in future to the transferee. But 
even for the transfer to operate in future the decree 
which is the subject matter of the transfer must he 
in existence at the date of the transfer. The words 
“in present or in future” qualify the word “conveys” 
and not the word “property" in the section and a 
‘transfer of property' that is not in existence operates 
as a contract to be performed in the future which 
may be specifically enforced as soon as the property 

»» _* • r i l • I r> r 


lvoo ot II l IVOD) 1 ML,j [VL.) ZZVl 1^0.1 AD Wft 

(SC) 220: (1955) 1 SCR 1369: AIR 1955 S C 376 
(398) (Pt K) (Pr 53). 

-S. 5—Lease to take effect in future — Transfer, it 

valid discussed. See Transfer of Property Act (1882), 
S. 105. AIR 1960 Cal 609 (DB). 

-Ss. 5, 43—Transfer of non-existent property — 

Validity—Effect. 

Section 43 cannot validate a transfer prohibited by 
the statute. Though S. 5 cannot be invoked to vali¬ 
date a transfer of non-existent property, such transfer 
is not prohibited and there can be no valid objection 
to the application of S. 43 to such transfers for vali¬ 
dating or giving effect to the same. Further, though 

S. 43 may not strictly apply to transfer of non existent 
property, its underlying principle, namely, that of 
feeding the estoppel, would obviously apply to give 
effect to the particular transfer. AIR 1960 Cal 609 
(616) (Pt D) (Pr 25) (DB). 

• -S. 5— Disposal of immovable property by will 

is not ‘transfer* within meaning of S. 5 ot J. & K. 

T. P. Act AIR 1959 J & K 62 (63) (Prs 15,16) (FB). 

-Ss. 5 and 105—Contract to lease or agreement to 

lease—Difference in pointed out—Lease to commence 
from a future date—Fact that there is a provision for 
execution of a formal document in future will not 
make the transaction a merely executory agreement 
and not a lease — Actual entry on land is not neces¬ 
sary — Held that there was no lease in praesenti but 
the registered deed constituted only an agreement to 
grant lease in future. See T. P. Act (1882), S. 10o. 
AIR 1958 Pat 5S9 (DB). 

6 . “Or to himself.” 

_S. 5—Transfer — Assessee declaring that he held 

certain shares upon trust for seven years to pay 

income to wife—Trust irrevocable — Assessee not 

deriving any benefit from income — Held that ;tbere 
was transfer of assets by reason of declaration ot 
trust from individual settlor to himself as a trustee 
In the capacity of a trustee, he was a different person 
from his-capacity as settlor. See J”*?™®™*(g 
(1922), S. 90(1) (e) and (3) (b). (19oS) 33 ITK 33. 

(Bom). ^ 

* ' SECTION 6 

SYNOPSIS 

(Transfer of Property Act (1882), S. 6 ) 

1. Scope. 

2. “Or by any law for time being in force. 

3. Clause (a) - General. 

(A) “Chance of heir apparent succeeding to 
an estate.” 

(B) “Chance of a relation obtaining a legacy 
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(C) “Any other mere possibility of like nature.” 

(D) Applicability of S. 48 to transfers of ex¬ 
pectations and possibilities.: 

4. Clause (d) —Interest restricted In its enjoyment. 

(A) Grant of property for maintenance. 

5. Clause (dd). 

0. Clause (c)— Mere right to sue. 

(A) Bights under contract, 

(B) Rights to mesne profits. 

(C) Rights under decree. 

(D) Bight to impeach prior transactions. 

(E) Bight to sue for accounts. 

(F) Right in partnership. 

7. Clause \f). 

8. Clause (h) (i)—Transfer opposed to nature of 
interest affected thereby. 

(A) Service tenure. 

9. Clause(h) (2) — Transfer for unlawful object or 
consideration. 

(A) Consideration partly unlawful. 

(B) Forbidden by law. 

(C) Transfer for immoral purposes. 

(D) Transfer opposed to public policy. 

10. Clause (i). 

1. Scope. 

—-S. 6—Contract for transfer of property—Property 
not m existence — Subsequent acquisition by trans- 
feror—Right of intended transferee. 

Where there is a contract for the transfer of pro¬ 
perty not in existence the agreement by itself, proprio 
vigore does not transfer the property when it is 
subsequently acquired and the intended transferee 
cannot be said to have acquired title to it by the 
torce of that agreement. It is only when the trans- 

executes a deed Lof transfer or is 
«)mpelled to do so by a decree for specific perfor- 

nrmv»H *^ at the I 6ga ^ i itle of tbe tran sferor in the 
PJJSjy ,r0I P him t0 tbe transferee. The 

br0u ? bt about not by the prior 

1§58 Kct L J 521 by the su ° sequent deed °t transfer. 

rfT'% 6 7 ?> T ? P a T P’ ! n 1 eanin S of r Prov J'sion of S. 0 
Ae J an . d Ss. H an 12 of Pensions Act does 
not derogate from pension be a property, if it other¬ 
wise is so. See Constitution of India, Art. 226 1965 

Pun L R (Su PP ) 275, ILR (1965) 2 Punj 1 

2. “Or by any law for the time being in force.” 

d “Assam-Brahmottar — In absence of any- 

land 8 « ‘u stat i u T te or ,and ^ws brahmottar 

(DB). transferable. AIR 1955 NUC (Assam) 1001 

Vriidity-Kteh^ 8 !* 1 scavense -Mortgage of- 

Custom-CusToLt n-ght,” f0, “ ded ° n custora ~ 

the r£Lnit£™°, h lhing ¥ a r [ 8ht t0 sc avenge, and 

11Sl,0n - AIR 1951 Madh B >“ 120 

^Ia S dd?!s 5 vdu y sI a T g p d A , b M Pr f?S !P ~ Transfer 

1956 Pat 345 (DB)! T ' P " A 1 ° f 1882) ' S ’ 5 - A 1 ® 

... & Clause (a)—General. 

{ Estate”. hCir apparent iucce€d ^« to 


(B) “Chance of a relation obtaining a legacy”. 

(C) “Any other mere possibility of like nature”. 

(D) Applicability of S. 48 to transfers off 

expectations and possibilities. 

3. Clause (a)—General. 

#-S. 6 (a) — Co-widows — Inheriting husband’s 

property take as joint tenants with rights of survivor¬ 
ship — Partition of properties absolutely and relin¬ 
quishment of right to survivorship — Not repugnant 
to S. 0 (a). See Hindu Law. AIR 1965 S C 1752. 

Ss. 6, 5, 21, 23 — Contingent interest is property’ 
and transferable — Prior interest not necessary for 
contingent interest — Scope of S. 23 indicated. See 
T. P. Act (1882), S. 5. AIR 1960 Cal 609 (DB). 

—S. 6 —'Contracts to transfer’—Plaintiff’s property 
under attachment for Government revenue — Before 
property could be put to sale arrears paid by defen 
dant to Governmei.t and property released from- 
attachmeDt-Agreement to transfer property to defen- 
dant when property was under attachment is not 
void — Section 0 has no application as the interest 
transferred is in praesenti and not a spes successions 
AIR 1955 Hyd 101 (103. 104) (Pt E) (Pr 9). 

, ® (®\ — Alienation — Family arrangement 

between father and son-Alienation by widow acting 
on that arrangement—Validity. g 

IIM W M “ dh B 8 ?2 . AIK Ste 

-S. 6 and Civil P. C., S. 60 and O. 21. R. 52—Pro 

Righ^tf? alone- 

defeated 

IT r L 6 c : (a) L Dee . d of divorce by father and mother 
Provision for son s maintenance — Son not 

to claim share in fathers property- j - 

intestate—Extinguishment of son’s right y,n ^ 

mrnmm 

3. (A) Chance of heir apparent succeeding 

to an estate”. 

teror having spe^succeisiom^^ir y ^“’Trans- 

Transferor representing that he h ^n 8 pr .°P ert y^ 

in property — Section 45 nr ,4 "^ Present interest 
Distinction between S. 43 and S °0 ap P lies ~* 

of Property Act (1882), S. 43. A I R 1902 s*C 847^ 

sioners under ffinduYaware parHes t0 W J rfcl1 , rever " 
by S. 0 (a), T. P. Act 1959 An w? ?“S!f Prohibited 
1959 All 473 ' A 1 * 

gi)dng up ( hal? d share Fa in ll pro e p 0 rt^ 6?tReversi 'oner 
widow after her death -tm!!L ? P° s £ session of 
successionis. See Transfer of p 0t transfer of spes 
S. 5. A I R 1953 All 213 Pr0perty Act (1882), 

sioners’ right. FamiIy ar,, angemeat affecting rever* 

»•«> ( .) only whea 

the Mtate ' in the 
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mi<e is valid even though indirectly it affects the 
Tichts of a reversioner. ILR (1953) l All 437 t A I R 
1951 All 522 (527) (Pt C) (Pr 26) (DB). 

-S. 6 (a) — Transfer of expectancy — Family 

arrangement. 

Where a oerson admittedly the next reversioner, 
agrees with another member of the family that 
during the lifetime of the widow each party would 
remain in possession of a moiety and on her death 
each would share the inheritance equally and the 
parties actually divide the properties in their posses¬ 
sion in accordance with the agreement, the arrange¬ 
ment is valid as a family arrangement and does not 
offend against the provisions of S. 6 (a). AIR 1950 
All 320 (322) (Pt C) (Prs 13, 14). 

-S. 6 (a) — Hindu widow — Alienation — Legal 

necessity—Consent of prospective reversioner —Effect 
— Reversioner if precluded from challenging aliena¬ 
tion by doctrine of estoppel, election or ratification — 
Law discussed. AIR 1955 N U C (Andhra) 3617. 

-S. 6 —Spes successionis—Interest of a reversioner. 

A H indu reversioner has no interest in praesenti in the 
property in the hands of a widow during her lifetime. 
His right is only a spes successionis or a mere chance 
of succession within the meaning ot S. 6 of the 
Transfer of Property Act. It is not a vested interest 
but only an interest expectant on the death of a 
limited heir. It cannot therefore be sold, mortgaged 
or assigned nor can it be relinquished. Such a trans¬ 
fer if effected would be a nullity. 1954 Andh L T 
(Civil) 163: (1954) 2 Mad L J (A D dh) 195 : A I R 
1955 Andhra 49 (53, 54) (Pt B) (Pr 20). 

[Overruled on another point in A I R 1955 Andh 
Pra 8 .] 

[Reversed in A I R 1961 Andh Pra 430.] 

-S. 6 (a)—Will—Bequest-Validity—Deed—Family 

arrangement — Construction — Contract Act (1872), 
S. 23—Family arrangement — Essentials — Property 
belonging to Mahomedan, If, partitioned among his 
sons during his lifetime — One clause in partition 
deed providing that property found in name of 1 / 
and not included in deed, would not be claimed by 
two sons (plaintiffs) after I/’s death—Suit filed by the 
plaintiffs challenging the clause as being void and 
claiming shares as under intestacy of I/—No consent 
by plaintiffs after M's death to disposition under the 
clause—Clause held to be in nature of will — Bequest 
toother sons under the clause, not consented to by 
plaintiffs after I/’s death, held void-Relinquishment 
or agreement to relinquish by plaintiffs of their 
shares on M's death held void under S. 23 of Con¬ 
tract'Act, read with S. 6 (a) of T. P. Act - Plaintiffs 
h* ] d not parties to family arrangement. See Mahome- 
dan Law. 1963 Ker L J 1047 : 1963 Ker L T 11/3 : 
I L R (1964) IKer 355 : A I R 1964 Ker 200 (DB). 

_S. 6 (a) — Renunciation by Mahomedan heir ot 

contingent right of inheritance—Validity. 

Even though S. 6 (a) of the Transfer of Property 
Act does not apply to Muhammadans, a transfer or 
renunciation of a contingent right of inheritance is 
prohiaited by the Muhammadan law itself. A dis¬ 
tinction sought to be made between relinquishment 
in the nature of gift or transfer of a contingent right 
and a mere agreement of contract not to claim the 
contingent right when the succession opened in 
future is untenable. A release cannot be supported 
on the ground of its being a mere contract not to 
claim a share when succession opens. 1 L " 2 ° 

H34 : A I R 1936 All 573. Dissent, from. (19o$) 2 
Ma i LJ 492 i 71 Mad L W 688 : A I R 19o 9 Mad 
131 (133, 134) (Pt A) (Prs 3. 4) (DB). 

_Ss 6 (a) and 35-Release of right by Muhamma¬ 
dan presumptive heir before inheritance opens - It 
cancot be supported on basis of estoppel or election 


—Mahomedan Law. AIR 1959 Mad 131 (136) (Pt C) 
(Pr 11) (DB). ' 

-S. 6 — Family arrangement — Essentials stated — 

There mu<t be either a dispute or at least an appre¬ 
hension ot a dispute — W here it is merely a cloak for 
the transfer it cannot be upheld. AIR 1956 Nag 261 
(262, 263) (Pt B) (Prs 9. 10) (DB). 

-S. 6 — Remote expectancy is not a good conside¬ 
ration. A I R 1956 Nag 261 (Pt C) (DB). 

-Ss 6 (a) and 8 — Property allotted to, at division 

of family properties — Nature of interest created — 
Widow’s estate or maintenance grant — Construction 
ot deed—Property allotted to two widows—Provision 
as to devolution after their death. See Hindu Liw — 
Widow. A i R 19G2 Pat 28 (DB). 

——S. 6 (a) — Deed of ekrarnama executed by rever¬ 
sioners — Deed, if family arrangement or hit bv S. 6 
(a) —Estoppel—Hindu law - Reversioners—Evidence 
Act (1872), 8 115—Family arrangement. 

A family arrangement is founded on the assump¬ 
tion that there was an antecedent title of some kind 
in the parties and the agreement acknowledges and 
defines what that title was, and cannot be deemed to 
be a transfer of property because by such an arrange¬ 
ment no right, either vested or contingent, is convey¬ 
ed by one party to another. 

Held, that the arrangement embodied in the ekrar¬ 
nama could not be regarded as a family arrangement, 
but was a transfer of property which could have 
come in the hands of the reversioners only after the 
death of the widow who was alive on the date of the 
agreement. The agreement, therefore, merely dealt 
with a mere spes successionis and as such was un¬ 
enforceable. 

Held further that, as the agreement came within 
the mischief of S. 6 (a), the principle of estoppel 
could not be invoked by D in a suit by him instituted 
against B and C for a declaration of his title to the 
share transferred to him under the ekrarnama. A I R 
1950 Pat 488 (489, 490, 491) (Prs 5, 6 ) (DB). 

-S. 6 (a) — Reversioners — Transfer of ^ right of 

expectancy or spes successionis—Transferee’s suit for 
possession after death of widow—Suit held not main- 
tainable — Specific Relief Act S. 18 (o). AIR 1955 
Punj 215 (DB). 

—S. 6 — Widow succeeding to her husband’s self 
acquired property in a compromise with collaterals in a 
suit relinquishing future right of her minor daughter 
—Transfer of daughter’s right is invalid—At the time 
of relinquishment daughter had only spes succes¬ 
sionis and the widow acting as guardian.ad-litem ot 
the minor could not bargain with or bind or relin¬ 
quish the rights of the minor. AIR 1955 NUC (Punj) 
4933. 

-S. 6 (a)—Family arrangement—Whether transfer 

of spes successionis discussed. ILR (19o9) 9 raj 
1264 

-S. 6 (a) - Family settlement-Renunciation of a 

chance of heir-apparent succeeding to estate Not 
valid — But it is valid if supported by consideration 
and is a part of valid family settlement See Maho¬ 
medan Law. AIR 1956 Trav Co 21 1 (DB). 

3 (B). ‘ Chance of relation obtaining a legacy . 

_S. 6 (a) — Widow in possession of limited estate 

— Compromise between widow and grandson 
Grandson given right to take the property*lifer 
widow s death - Gift over of a remainder being in 
nature of spes successionis confers no title. 

Held, that the sons would not obtain 1 ' n * 

under cl. (9) of the agreement. T j» e c 0 “‘P* 0 ?‘ s _ pre . 
intended only to recognise and declare her P 
existing right in her husbands properties, the . 
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test would be a woman’s estate as known to Hindu 
Law. She would be therfull owner of the property 
albeit her powers of disposal were limited, There 
was no scope for any vested remainder existing so 
long as the female owner possessed her estate as de¬ 
fined by the law. The gift over a remainder after a 
widow's estate being in the nature of spes successions 
could confer no title. Hence Cl. ‘9’ would be void 
for repugnancy. (1940) 1ML J 188, Re), on. 77 Mad 
L W 9 j (1964) 1 MLJ 374. ILR (1964) 1 Mad 
570 1 AIR 1964 Mad 387 (389) (Pt B) (Prs 7, 8 ) (DB). 

—-S. 6 (a) • Suit claiming past and future main¬ 
tenance — Assignment of claim pending suit—Vali¬ 
dity. 

Where a person purports to release his rights in the 
family properties against an undertaking for main¬ 
taining him with clothes and food by the sons and 

the grandsons and they not having kept up the 
undertaking hies a suit against them claiming that he 
should be paid past and future maintenance at a 
specified rate and claims a liquidated sum of money 
for past maintenance and in the course of the pen¬ 
dency of the proceedings assigns his maintenance his 
claim prior to the decree is not assignable; it becomes 
assignable only after it ceases to be a claim and 
crystallises into a decree. It is nothing more that 
expectation because the Court may not grant him 

£d (Sa, 1 ! 1 ^ w N 653 ‘ A1R1956 

3 (C). “Any other mere possibility of 
like nature". 

i^ 6 -"‘J he J vaIid i ty of famiI y arrangement of 

timfl If d fK ng . htS depends on the facts existing at the 
t me of the transaction and will not be affected bv 

subsequent judicial determination show’ng the rights 

of the parties to be different from what was supposed 

or that one party had nothing to up Po^am- 

(P^9). S Q1VraSaraDgarD - AIR 1959 S C 162 (165) 


A i 6 ~f 8le ° f L rigfat t0 future brings at a temple. 
coUe?te e d°/n a f»h?A l? the ° fferings of a te ®Ple to be 

•j s, Bof 

I960 1 Nag 3 L j a (No e , r e s ) a 90 is 

meaning 0 /ci ( a )of$ 6 ° AT°R l®4i > M b !JL t ?iL Within 
(121) ifts 2, 4, 7). * 5 ' AIR 1951 Madh Bha 120 

iTwVomW/hla A^Sn* h rfh? S ; 81 P iDdu 

Sea MysorVmndu 0 Law ; a S^tTer! 

Wi. 8 - 53 


Cfco&fS*° f ri * ht ~ La <iy. tha 
other toofficiata a mies?“l^i a ! rra “ g ?n ent wi,h a "‘ 


quired in futS2. en,eal lo C0nvey P*°P«ty to be ac- 

questlon Ct oFThe 0 t V aiidt? ree ,n J ravancore and so the 
in respect of future n flplt ! 1 otherwise of a covenant 
Provisions of S fl of «SPf rly . must de P 8nd not on the 
principles of equitl. and thi?^ bUt ° nthe 
convey property % iJ™? el T, e> an agreement to 

forceable in P S pjL of b c i ?So 8 ?A n 1 r® future ls en - 

1954 Trav-Co W (358) (p r if 4 Ker L T 111 « AIR 

[Vol. 14,] Fn.D. 20. 


3 (D). Applicability of S. 48 to transfers of 
expectations and possibilities. 

-S, 6 —S. 6 no bar to applicability of S. 43 — S. 43 

applies to case when transferor has non-transferable 
interest which subsequently becomes transferable. 
See Transfer of Property Act (1882), S. 43. AIR 1965 
All 504. 

-Ss. 6 (a) and 43—Transaction void—Ratification 

— Non-applicability of S. 43. See T. P. Act (1882). 
S. 43. AIR 1959 Mad 131 (DB). V 


—Ss 6 and 43 — Applicability of S. 43 discussed 
—iransfer of spes successionis without making repre¬ 
sentation that the transferor had authority to transfer 

* n^c 1 „o 0t he,p r . Whe , re both partie s know 
the truth S. 43 cannot be invoked — Transferee from 

reversioner not aware of the truth at time of transfer 

tPat which was being transferred was only a soes 

successionis S, 43 would not apply 65 Mad T T 

588 : AIR 1933 Mad 795:145 Ind Cas905 Overrule/ 

See T. P. Act (1882), S. 43. AIR 1953 Mad 637 (FB). 

4. Clause (d)—Interest restricted in its 
enjoyment. 

(A) Grant of property for maintenance. 

4. Clause (d) — Interest restricted in its 
enjoyment. 

—Ss. 61(d). 8 and 10—Applicability — Enjoyment 
restricted to person—Test. “Jjyment 

te M in deciding Whether the property allotted 
to the widow or to some other person for main en 

ofT 0 r (d) r or D nn? ther S^E 0 * 6 i° me > s withio the ambit 

rLirli - lS? tK wheth0r the deed conferred anv 

Ihtthfintlnr 6 prope . rtl6s . comprised therein or whe- 
tner tde intention was to give her for her 

a personal right to appropriate the profits in the nm° 
perty assigned to her. The answer to th« nnL?- 

tea. w b t.fi«.r,r 

AIR 1958 Andh Pra 658 (659?6floV(PwIf 5^(DB).° * 

—S. 6 (d)-‘Property’—Meaning of. 

personally under the terms of ths lease o?*. aaaat 
enactment which restricts the ° tbere t ls 110 
tenancy right to the tenant Kjyment of the 

tenant is property AIR 195Q a!* * * * e , ri £ bt of tbe 
(Pr 2) (DB?. 1 59 Assam 61 ( 6 2) (Pt A) 

fer"wi’thhi‘S! 5—PaMng rE Dron^f en 1 “S 1 V rans - 

arrangement subject to absoIute «. Un . d ® r family 
matter of alienation — Held S 10 the 

Lessee from such partf could nnF of Dotappl y- 
property-Suit by both iLcS ] a 0t ac( J u,re title to 
lor ejectment— y Trial Court LhT™, a & ainSt others 

decree in favour of lessee — SjS W r Do1 P^s a 
could pass decree in favour i Ppe " a . t0 ^° Ur l held 

-do 

—Ss 4 e(!l\ G 7 r a ,, ?, f „ Pr0Per,y f0t maio,<:il ance. 

struction-Parimonhelwe^nHind!, mu ' 1100 ~ Con- 

Eldest son even , h „ ugh gWj- 
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properties giren some properties by way of main¬ 
tenance of bis family with no power of alienation— 
Nature of interest acquired by him. 

Held (i) on a fair construction of the deed of 
partition that the only interest in the property given 
to S, the eldest son of the executant of the partition 
deed was the interest described in Cl. (d) of S. 0 of 
the Transfer of Property Act restricted in its enjoy¬ 
ment to him personally. It was not transfer of a life 
estate. The donors could not have thought of having 
him a life estate in the English -law sense knowing 
fully well that if such a right is given to him he 
would immediately plunge into a reckless career 
alienating that life interest also, thereby throwing his 
wile and children into the streets, (ii) that as S had 
no right to transfer the properties obtained under the 
document, subsequent alienations of the same were 
void and inoperative even during his lifetime. ILR 
(1963) Cut 830: AIR 1964 Orissa 59(62) (Prs 13, 14) 
(DB). 

5. Clause (dd). 

-S. 6 —Waqif can reserve entire income from wakf 

for the benefit offthe wakit, his family and his descen¬ 
dants. Such reservation is to be made for their main¬ 
tenance and support not in the restricted sense in 
which the phrase ‘‘maintenance allowance” is used in 
S. 60, Civil P. C., and S. 6 of T. P. Act but in a larger 
sense of personal use for all lawful purposes. ILR 
(1954) 2 All 556: AIR 1957 All 94 (101) (Pt H) 
(Pr 30) (DB). 

-S. 6 (d) and (dd) — Deed of wakf — Right of 

beneficiaries under wakf deed to receive certain 
amount of money periodically for maintenance 
known as “kharch parwarish” and prawarish with 
words “gujara ka vasts”—It is a mere right to future 
maintenance and is neither attachable nor saleable 
in execution of decree under S. 60 (1) (n), Civil P. C. 
1950 All L J 3S6 : ILR (1951) 1 All 740 : A I R 1952 
All 662 (665) (Prs 18,19) (DB). 

-S. 6 (dd) 1 — “Right to future maintenance” — 

Restricted scope of expressions used in S. 60, Civil 
P. C. and S. 8 (dd), T. P. Act pointed out. See Civil 
P.C. (1908). S. 60 (1) (n). AIR 1957 Andh Pra 215 
(DB). 

__S. 6 — Member of tarwad—Right to maintenance 

—Surrender deed surrendering right to arrears and 
those accruing — It is transfer of property. See Pro¬ 
vincial Insolvency Act (1920), S. 2 (1) (d). AIR 1955 
NUC (Mad) 3144. 

_S. 6 (dd) — Right to future maintenance—When 

liable' to attachment stated. See Civil P. C. (1908), 
S. 60 (1) (n). AIR 1954 Mad 946. 

_S. 6 (dd) — Right to sue in personal actions — 

Widow’s claim to maintenance — Death of widow 
nending suit — Right does not survive to legal repre¬ 
sentative. 1952 Mad W N 628 : 65 Mad L W 793 : 
(1952) 2 Mad L J 344 :1 L R (1953) Mad 527 : AIR 
1953 Mad 202 (203) (Pr 10) (DB). 

_S. 6 (dd) - Civil P. C., S. 60 (1), Proviso (n) — 

Arrears of maintenance right to is not within Cl. (dd)— 
Prohibition againsf attachment in respect of mainten¬ 
ance applies only to future maintenance and not to 
arrears See Civil P. C. (1908), S. 60 (1) Proviso (n). 
AIR 1950 Orissa 220 (DB). 

_S. 6 (dd) — Civil P. C. (1908), Ss. 51, 60; O. 33, 

R 10 -O. 40, R. 1-Decree for future maintenance— 
Government has right to appointment of receiver to 
realise court-fee payable to them under the decree- 
This right is subject to safeguards as to leaving 
adequate provision for-the plaintiif. See Civil P. C. 
(1908), S. 51. AIR 1950 Orissa 220 (DB). 

_S. 6 (a)—Alienation - Legal necessity - Sale by 

coparcener only-Existence of widow having interest 
in property—Nature of interest acquired by alienee- 


Suit by alienee for declaration of title and confirma¬ 
tion of possession. 1963 B L J R 536 : AIR 1963 Pat 
2/7 (281, 282) (Pt B) (Prs 10, 13) (DB). 

-S. 6 (dd) — Right to future maintenance — Not 

attachab e and transferable-Cift of entire property 
with obligation on donee to pay a monthly sum to 
donor as maintenance for his life. ILR 30 Pat 1046 i 
AIR 1952 Pat 78 (79) (Pt A) (Pr 4) (DB). 

6 . Clause (e)—Mere right to sue, 

(A) Rights under contract. 

(B) Right to mesne profits. 

(C) Rights under decree, 

(D) Right to impeach prior transactions. 

(E) Right to sue for accounts. 

(F) Right in partnership. 

6 . Clause (e)—Mere right to sue. 

-S. 6-Scavenging rights —Birt Khakrobi-Trans- 

ferability. 

In the absence of any evidence to show that birt 
khakrobi right has been based on any custom grant 
or agreement and that there is any custom recognis¬ 
ing the right as a transferable right or as a right in 
immoveable property such right cannot be held to be 
transferable and cannot be made the subject-matter 
of a valid lease : 1961 All W:R (H C) 475 : 1961 All 
L J 565 : AIR 1961 All 518 (519, 520) (Pt B) 
(Prs 7, 10). 

©-S. 6 (e)—Construction—'Mere* — Significance 

of —‘Bare’ in English law — Reasons for exception— 
Transfer of right to recover profits arising out of 
land along with transfer of land—Validity. 

Section 6 (e) is closely associated with the exception 
of the bare right of action not being assignable. The 
word, ‘mere’ in S. 0 (e), should be given similar im¬ 
portance.:The clause has been framed on the English 
rule and precedents defining the limits of the rule 
have been frequently followed as guides in applying 
the clause. Moreover, the doctrine of champerty 
and maintenance not having been fully adopted in 
India, S. 0 (e) should not be extended beyond what 
it was intended to prohihit. Section 0 (e) should not 
cover that - assignment of the right to recover profit 
which is supported by the alienation of the property 
out of which the profits arose and is sufficiently con¬ 
nected with the enjoyment of the property. Con¬ 
sequently a transfer of the right to recover profits 
which arose out of land along with a transfer of the 
land itself is not hit by S. 0 (e), Transfer of Property 
Act. AIR 1916 Mad 473 (1); 25 M L J 410 and Obser¬ 
vations of Ramesam J. in AIR 1927 Mad 81 < : 53 Mad 
L J 342, Dissented from ; ILR 44 Mad^539, Foil. 
Gangaraju v. Gopala Krishnamurthi. (1957) 1 Andh 
W R 309 : 1957 Andh L T 357 « I L R (1957) Andb 
Pra 215 : A I R 1957 Andh Pra 190 (193, 195,196) 
(Prs 10, 14,17) (FB). 

_Ss. 6, 3 and 130 (2) —Actionable claim what is— 

Hypothecation bond of standing crops — Transfer of 
rights under such bond — Suit by transferee to 
recover debt held not maintainable. SeeT. P. Act 
(1882), S. 3. AIR 1963 Assam 11 (DB). 

_Ss.6, 130 — Presidency Towns Insolvency Act 

(1909), S. 40—Contract Act (1872), S. 172 — Deed 
Construction principles relating equitable aSs '? Dme ?^ 
—Agreement between debtor and his creditors lor 
navment of dues from dividends on debtor s shares 
in company under liquidation held on facts of casg 
not to amount to equitable assignment. (1897) ig o 
17, Disting. AIR 1964 Cal 470 (472, 473, 4 / 4 ) (Prs 9, 
12,13,14, 17) (DB). 

_S. 6 (e)—“Mere right to sue”- Short deliver j* 

goods consigned by Railway — Consignee gettin* 
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money from insurer and assigning to him all rights 
against Railway — Such assignment is not hit by 
S. 6 (e). AIR 1964 Cal 31 (31, 32, 33) (Prs 1, 3) 

(DB). 

——S. 6 —Houses and Rents—West Bengal Provinces 
Tenancy Act (1956), S. 17 — Suit for ejectment by 
assignee of premises with arrears of rent. 

Claim for arrears of rent ceases to be claim for rent 
and converted into an actionable claim as defined 
in S. 3 and is assignable. See Houses'and Rents — 

West Bengal Premises Tenancy Act (1956). S. 17. 

AIR 1960 Cal 378 (DB). 

-S. 6 (e)—Mere right to sue cannot be transferred. 

Transfer of a bare right to sue and nothing else 
is prohibited. AIR 1959 Cal 352 (Pr 9) (DB). 

-S. 6 (e) — Applicability — Entire business or 
undertaking transferred along with its right to sue- 
Enforcement of contract — (Specific Relief Act 
(1877), S. 23 (g) and S. 27 (d)). 

Section 6 (e) provides that a mere right to sue can¬ 
not be transferred. Transfer of a bare right to sue 
and nothing else is prohibited. Property with an 
incidental right to sue for damages may be trans- 
rerred. An undertaking or business as a going con- 
cern is property. A right to sue for damages for 
breach of contract appertaining to the business is 
intimately connected with the enjoyment of the 

business and is an important item of its assets. The 

assignee of the business takes it with all rights 
fffin r t! ai f nia ?k 0 **' .? en 5 e,a transfer of an under- 

for lh f r m } h the right t0 sue {or damages 

lch f °^ contract appertaining to the under- 

lurhVnL not * tr }* siex a ™te tighlto sue and as 
such does not infringe the provisions of S. 0(e) of 

^/rfsfer of Property Act. In this connection it 
“pecific Rpffj A ha i b l Ss - 23 te> aod 27(d) of the 

"® 1,ef Act where 3 Public company has 
entered into a contract and subsequently^ becomes 

fi! 21) my' 1352 (353, a54,355) (Pt c > < Prs 9io! 

~ e S : f 6 (•l-Ttansfer of right to recover damages in 
Validity. f Pr0perty along w,th Property itself - 

a right* ? pr0perty is ’transferred and along with it 

<b.t pX7a ”i a “^«, £ 'TihV I ',,sb; AVcVs-7.7,TSH^ , H? , H b T® ,s ,,id « 
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-S. 6 (e) — Applicability — Right of a minor to 

question an excessive or improper alienation by de 
facto guardian, 

Alienation by de facto guardian — Ex-minor trans¬ 
ferring his interest — It is not transfer of mere right 
to sue but interest in property, though suit may be 
necessary to set aside alienation — Transferee can 
challenge the alienation. (1951) 1 Mad L J 265: 
AIR 1951 Mad 817 (820, 821) fPr 13). 

-—S. 6 (e)—Partition — Rights of transferee — Sale 
by manager — Subsequent transfer by minor member 
on attaining majority - Transferee has right to sue 
tor partition and possession without setting aside 

imSusffift b“ Ac ‘ <1908) ’ Art - 41 AIR 

—S. 6 (e)—“Mere right to sue" — S dying leaving 
widow H and daughter’s daughter B by previous 
wife-H gifting to her daughter M-Cift upheld and 
possession taken by M—B selling property to plaintiff 

as reversioner — Plaintiff suing M for possession — 

f, T is not °* raere right to sue and is 
valid. ( 52) 1952 Nag L J (Notes) 148. 

~ S * 6 (e i T 1‘Actionable claim" and “right to sue" 
-The words “right to sue" do not connote the same 
thing as the words “actionable claim" AIR lQ^i 
Pat 415 (417) (Pt A) (P r 8 ) (DB). 19d1 

6 (A). Rights under contract. 

favour of~"third party! C ° D,raCt ' '' £ e “ be «» 

Where a sale deed in respect of -certain UnH 

a»ns a stipulation that the vendee woSld reconve; 

the property to the vendor in case he renavs Iha 
wirht aS fiF, Pr ' Ce '° th , e vea6ee after two yea’s bu? 

va!?d 1 y ^s s igoed 

—S. 6 —Assignment of rights under contract. 

ell thf i^elt'of theSgno/tnde £ effeCtiy ° 
must be transferred and conveyed to It-*V COntrQct 
The only question that thfiV™?* u 16 assignee— 

wi . tb regard to assignments £ w^ethe^.T thfff*| 5 er 
paid the assignee, he would * A <? . debtor 

proper discharge - A’s contract with ?”!? et . e and 
pnetor of A and sons —AscianmLff i?’ a * sole P ro ~ 
contract by A to C »« , benefits under 


«;" ““I *■ ft. fiS SAI* 

Sales Tax - M n p e b«' “T c er , Shi ¥ of . busi "«s. Sea 

™! fi» p 

PtOveinema. ~ Cbalgenl ' tenant-Bight to claim Jffi . 

of T thVimpro«mfnt g of [h™** *° °L ata ,he valu » 

* sesust, i 


pay A and in lawlo pay his ass, g'uee £* T ili,y * 
Plead against C's claim on the mound th«~ ® Cann L ot 
assignment! was made by A & , S '?f e th9 

BSW JUS! !s‘L 

and deHvery—Short'deHverv^ 11 ^ 0 ?^ 5 for carii age 

paying damages to consignee -rI? Me “* Insurer 
a 1 rights, title and interest^Lj, s,gn » e signing 
claims against Railway to Ssu!ot £ S ° ® 1 rights and 

nft . Smt Insurer against Railway -J??? 0 * tbere <>* 
not assignment of mere right tnLTr A i gnment is 
As such was not hit hu c a < g \ v? sue for damages •— 

1962 Cal L J 140 i 66' CalU 0) N lit “ “OmSSuZ 
Transferabilit ApPllC,bll,ty ~ Ri 8 ll,s “Oder contract~ 
tra»a h ‘for breach of a con. 

assignable. (1957) 100 C.1L J 70 ? Is not ordinarily 
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—S. 6 (®)“Banking Companies Act (1949), Ss. 45 
(o) (e) and 4 d.L (4)—Suit by plaintiff bank for damages 
against its servants on ground of acts of misfeasance 
i j • bank amalgamated with second plaintiff 
bank during pendency of suit which was also trans¬ 
ferred — Second plaintiff held was entitled to con¬ 
tinue suit—Companies Act (1950), S. 543—Civil P C 
(1908) O. 22. R. 10. 78 Mac! L W 569, (196512 Com 
L J 210 i (1965) 2 Mad L J 443 :1965 Mad W N 277 : 
AIR 1966 Mad 26 (27,28, 29) (Prs 3, 5, 6) (DB). 

Ss. 6, 23 (b) Assignment of option under con¬ 
tract—Contract of sale of property containing option 
to repurchase reserved to vendor — Option is assign¬ 
able in absence of contract to contrary and can be 
enforced by assignee—Burden of proving contrary is 
on him who pleads it. See Specific Relief Act (1877), 
S. 23 (b). AIR 1965 Mad 506 (DB). 

-Ss. 6 (e), 130-A, 92—Right to sue— Motor insur¬ 
ance — Assured assigning all his rights to insurer — 
Insurer can sue third party in his own name not 
because he is subrogated to rights of assured but 
because of express assignment of all rights by 
assured. 1964 Mad W N 400 : 35 Comp Cas 874 i 77 
Mad L W 511 : I L R (1964) 2 Mad 901: AIR 1965 
Mad 159 (160,161, 162) (Prs 4, 5, 6, 7, 8, 9). 

—-S. 6—Transfer of share effected after declaration 
of dividend — It cannot convey title to transferee to 
receive payment of dividend already declared. See 
Companies Act (1950), 8. 200. A I R 1964 Mad 519 
(DB). 

-Ss. 6 (e) and 8 — Mere right to sue not trans¬ 
ferable — Mining lease — Lessee having right of in¬ 
demnity in respect of payment of way leave rent as 
fegal incident of lease-hold property and not as 
personal covenant — Transler of leasehold property 
—Right to indemnity also passes to transferee. 1962 
B L J R 942 : AIR 1963 Pat 160 (163, 164) (Pt B) 
(Prs 9, 10) (DB). 

-S. 6—Widow—Property allotted to at division of 

family properties — Nature of interest created — 
Widow’s estate or maintenance grant — Construction 
of deed — Property allotted to two widows — Provi¬ 
sion as to devolution after their death—Effect stated. 
See Hindu Law—Widow. AIR 1962 Pat 28 (DB). 

-Ss. 6, 3 and 130 — Assignment of rights under 

contract—Contract to deliver goods—Damages speci¬ 
fied in case of breach — Breach — Suit by assignee to 
recover earnest money and damages — Assignee was 
entitled to recover earnest money but not the amount 
specified as damages for breach — C is only entitled 
to reasonable compensation — Transfer of claim to 
recover damages even where they are mentioned, 
being mere right to sue, is not permitted by law — 
(Contract Act (1872), S. 74). See Transfer of Pro¬ 
perty Act (1882), S. 3. AIR 1952 Raj 187. 

6 (B). Right to mesne profits. 

-S. 6 (e) — Right to mesne profits — Transfer of 

ownership of property and also right to collect 
arrears of rent and mesne profits — Held, that right 
to mesne profits being transferred with property was 
not mere right to sue and transfer thereof was not 
hit by S. 0 (e). 1965 All W R (HC) 569. 

-S. 6—Assignment of mere right to claim mesne 

profits along with the property itself is not a transfer 
of a mere right to sue. AIR 1951 TravCo 180 (181) 
(Pr 5) (DB). 

6 (C). Rights under decree. 

__S. 6—Right of assignee from mortgagor judg¬ 
ment-debtor to claim benefit of instalments granted 
by decree. 

An assignee of equity of redemption from original 
mortgagor against whom an instalment mortgage 
decree has been passed under S. 34, Bengal Money- 


Lenders Act can avail of the right to pay bv fatal 
ments conferredlby the decree - Right to redeem by 
instalments attaches to the loan itself and is not a 
personal right reserved for the original borrower. 92 
Cal L J 269 . AIR 1954 Cal 129 (131) (P r 12) 2 

"—S. 6 —Right to arrears of maintenance — (Hindu 
Law— Maintenance—Arrears—Rights to). 

Held, on facts that in such circumstances in case 
ot the death of the third defendant, defendants 4 and 
5 would be entitled to claim as heirs the amount pay¬ 
able to the third defendant after ascertainment. By 
reason of the preliminary decree the third defendant 
had become entitled to maintenance, though unascer¬ 
tained, which could be considered to be property, 
which was transferable and heritable. After the 
preliminary decree the right of the third defendant 
to be entitled to a particular sum had become recog¬ 
nised and it could not be said that after decree, any 
defences which might be open against her would 
still be available. The right of the widow had been 
declared and it could no longer be said to be mere 
right to sue. Once the claim had ripened into a 
decree, it could not be a mere right to sue. Nor 
could it he a right to future maintenance as the 
fourth and fifth defendants only claimed arrears of 
maintenance that had already accrued to which the 
third defendant was entitled on the date of the death. 
The preliminary decree for partition was transferable 
and heritable notwithstanding that the amount re¬ 
mained to be ascertained. Case-law discussed. 1954 
Mad W N 974 : 68 Mad L W 943 1 I L R (1955) Mad 
1122 : (1955) 1 Mad L J 72 : A I R 1955 Mad 165 
(168,169,170) (Pt B) (Prs 6 , 8 , 11) (DB). 

-S. 6 (e)—Assignment of a right to apply under 

mortgage decree for personal decree for portion not 
paid off by sale proceeds is notlinvalid. (1949) 2 Mad 
L J 741« 63 Mad L W 54 i AIR 1951 Mad 628 (629) 
(Prs 1, 7) (DB). 

6 (D). Right to impeach prior transactions. 

-S. 6 (e)—Transfer by ex°minor of property un- 

authorisedly lold by his guardian. 

Where an ex-minor transfers property unautho- 
risedly sold by his guardian during his minority he 
transfers not a mere right to sue but his interest in 
the property, though a suit may be necessary to avoid 
the transfer by the guardian and recover possession 
of the property from his alienee. Conversely, the 
liability of the transferee from the guardian is not a 
liability to pay damages for the unauthorised act of 
the guardian but is a liability to restore the property 
to the rightful owner or his transferee. AIR 19ol 
Mad 817 (820, 821) (Pt C) (Pr 13). 

-Ss. 6 , 5 — Vested right of minor to challenge 

alienation by guardian — Right exercised — Right it 
heritable—(Limitation Act (1908), Art. 44). See T. "• 
Act (1882), S. 5. AIR 1959 Pat 278 (DB). 

6 (E). Right to sue for accounts, 

-S. 6 (e)—Right to sue lor accounts. 

Where the income from the jagir has been received 
by the Certificate holder, the other sharers can validly 

assign their right to take accounts of their share in 

the income of the Jagir. I L R (1953) Nag '64: 
1953 Nag L J 410 i AIR 1953 Nag 335 (337) (Pt B) 


(Prs 19, 20). 

6 (F). Right in partnership. 

-S. 6 —Applicability—Assignment of debt as part 

of assets of firm to ouo of partners—It is not transfer 
of actionable claim-S. 130 is not applicable to such 
case. See Transfer of Property Act (1882), S. 13 . 
AIR 1964 All 15. 

-S. 6 (e)—Civil P. C. (1908), O. 22, R. 3 “Suit for 

dissolution of partnetship and accounts -Iransmr 
pending appeal, of interest in partnership including 
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right to continue appeal in case of transferor’s death 
—Transfer is of tangible interest in partnership and 
tranferable right to sue notwithstanding the fact 
that suit stood dismissed at the time of transfer, what 
transferee gets by transfer is not a mere right to sue. 
(1950) 1 Mad L J 309 i 1950 Mad W N 248 i AIR 
1950 Mad 824 (827) (Pt B) (Prs 8 , 9). 

7. Clause (f). 

—S. 6 (f)—Public policy—What is — Agreement in 
respect of public office—Validity—Policy under S. 5, 
Madras Hereditary Village Offices Act and S. 0 (f) of 
T. P. Act. See Contract Act (1872), S. 23. AIR 1964 
Andh Pra 465. 

•—S. 6 (f) —"Public office” —Office of worship in 
temple—(Hindu Law—Partition). 

In India a public office is deemed to be a position 
of trust and S. 0 (f) of the Transfer of Property Act 
provides that a public office cannot be transferred, 
nor can the salary of a public officer. An office of 
worship in a temple which is heritable and partible, 
is not a public office within the meaning of S. 0 (f) 
of the Transfer of Property Act. 1956 Andh W R 
1050» AIR 1957 Andh Pra 876 (877, 878) (Pt A) 
(Pr 2) (DB). 

-S. 6 (f)—Consent decree—Term that amount be 

recovered by attaching defendant’s salary — Defen¬ 
dant, an employee of railway company — Contract 
void under Contract Act, S. 23 and T. P. Act, S. 0 (f) 
Exemption under S, 60 (i), Civil P. C. is manda- 
tory and cannot be waived — Contract Act (1872), 

Bom ^(DB? 11 P * (1908) ’ S ' 60 ^ AIR 1950 

——S. 0 (f)—Applicability — Agreement by younger 
brother in favour of elder brother to pay latter speci* 
tied sum every month'.after he commenced,to earn 
income— Amount fixed as percentage of possible 
*— Promisor not bound to pay out of salary 
—Absence of relationship of lender and borrower— 
J n consideration of natural love and 
affection —If void —Public policy —Penalty —Con¬ 
tract Act (1 of 1872), S. 74—Applicability, 

Section 0 (f), Transfer of Property Act, prohibits 
the transfer of public office and the salary of the 

whetheribefore or after it has become 
payable. Where an agreement does Dot at all purport 
with the salary of a public officer and does 
l tseIf anything to do directly with any 

SBr wheo 00 head of a department, 

» the agreement; be requested to deduct 

for the bene6t of the promisee any sum payable to 

it S * - 6 ^ car j not be . invoked to invalidate 

di'tor nr Un5 ere n u° relaUonship of debtor and ere. 
j* ° r J ender and borrower, but the agreement is 

bri»h« 0U f 0f natu $ love and afFection by*an younger 

^ latter and n hi e l der for the ^aintenance^f 

of penalty 

S * 74 of the Contract Act cannot have any 

SEi “i# £4 “n sb 

Mad 188 (188,189,190) (P,s 6 , 7,12,13,14)7 

nember of hdSn K *?ii Tc Pas 5 age c ene ^ 1 provided to 

India, Art. sraSg/gfo ^CoastituUon of 

8. Clause (b) (1) — Transfer opposed to 
nature of interest affected thereby. 

(A) Service tenure. 

8. Clause (h) (l) — Transfer opposed to nature 
of Interest affected thereby. 

of right ofoffic6°— IStePu* ~ Transfer 

unless the hansa^Hnn Ship 0311,101 be trans(e[ »d 

nsac tion is the same as renunciation by 


shebait of the entire right as shebait amounting to 
acceleration— Transferor retaining portion of his 
right and transferring remaining {portion — Such 
transfer cannot be upheld even if it is to next of him 
—It is repugnant to the very concept of shebait 
right which consists of office and property insepa¬ 
rably mixed up and blended together—Even if pala 
could be transferred, it does not mean that a shebaiti 
right could be transferred. 84 Cal L J 237 : AIR 
1951 Cal 490 (496, 497) (Pt A) (Prs 19, 23). 

8 (A). Service tenure. 

-S. 6 (h)—Service inam land—Lease of—Validity 

—(Madras Hereditary Village Offices Act (3 of 1895), 
S, 5). 

Held, that the statutory provision enacted in 
S. 0 (h) of T. P. Act is that if the service-holder had 
placed himself beyond the reach of the income from 
the inam which is attached to the office by a transac¬ 
tion, be it a lease or a mortgage or a sale, it would be 
inoperative and invalid, as by beiDg deprived of the 
income therefrom he cannot satisfactorily render 
service for which purpose the inam is granted. Even 
under S. 5 of the Madras Hereditary Village Offices 
Act, the lease became inoperative after the lessor 
left the village permanently without making any 
arrangements for the performance of service. In 
these circumstances, the lease was voidable and did 
not J)ind , tbe successor.in-office of the lessor. AIR 
1935 Mad 320; 09 M L J 115, Dist.; 70 M L J 280, 
Relied on. (1957) 2 Andh W R 471 1 1958 ALT 
128 : AIR 1958 Andh Pra 286 (288) (Pr 6). 

—-S. 6 (h)—Standing crops on archaka service pro- 
perty—Attachment in execution — S. 0 (h) not viola- 
ted See Civil P. C. (1908), S. 00. AIR 1957 Andh Pra 

9. Clause (h) (2)—Transfer for unlawful 
object or consideration. 

(A) Consideration partly unlawful. 

(B) Forbidden by law. 

(C) Transfer for immoral purposes. 

(D) Transfer opposed to public policy. 

9. Clause (h) (2)—Transfer for unlawful 
object or consideration. 

-Ss. 6 (h), 122—Validity of gift. 

No question of unlawful consideration arises in the 
case of a g.ft which is a transfer without conridera- 

The onlv relevant factor to be taken into conside. 

s~ sstW 

&p. t njiTsfa r..“ a 

vahd according to law the ob|ect in making the gift 
cannot be said to be unlawful ™ A j glIt 

(1953) e T the r° ne i 0 io S i bis lawful, y wedded wife ILR 

tPtsk' iT 1954 WCo 

9 (A). Consideration partly unlawful. 

^ransfLVj.XyTftnrie? 1 ' 1 ° f CMSidoi3,i °° 

visToo^rAct'by1 m ^ S ro R h r b ‘ ts C t rl7-P°-'vPro 

At fj;:™ sc 

attracted andtheCourt “i raet Act > vould b < 
the parties to such transfer and ? V0 \S assistai ? ce 
fuse to grant SDecifio nl,r. d would certainly re 

which would run counte/^TfbA 06 ° f ^ agree P en 
contained in S. 6 (fa) w n noem ? r jji si0ns lav 

CJ 442 (444,44k%j , ( fi^^» : 
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-S. 6 

S. 28). 


TRANSFER OF PROPERTY ACT (1882), S. 6. Note 9 (B) 

r R y * aw * held valid. See Contract Act (1872) S 23 HQfin fit; 

Fraud-Effect - (Registration Act (1908), C ®I W N 1115. h ' 23, (1961) 65 


Mortgage of Property-Registration in place where 

—F?a. rt l V dld . n S t ex,st ~ Fraud on law of registration 
Traud carried out in part in that creditors were de- 

PlainMff P -i? Per I 3 u“" ?, ,aint if ben efited throughout- 
Plaintiff will not be allowed to take advantage of his 

own fraud. AIR 19o5 N U C (All) 1992 (DB). 


S. 6 —Mmor — Transfer by guardian-Right of 
subsequent transferee from ward to resist suit by 
prior transferee — (Limitation Act (1908), Art. 44 )— 
(Evidence Act (1872), Ss. 101 to 104). 


Where the property of the ward is mortgaged by 
nis guardian and the mortgagee brings a suit on the 
mortgage, it does not matter whether it is the ward 
that resists the suit or the subsequent alienee from 
tnm. The latter is entitled to put the plaintiff to proof 
that the mortgage in his favour is valid and binding 
upon the property in his hands. 1957 Ker L T 389 t 
19or Ker L J 251 : AIR 1957 Ker 96 (96, 97) (Pr 5). 


9 (C). Transfer for immoral purposes. 

“““S. ® (h) ( 2 )—Scope—Transfer for immoral objects 
— Validity — Particeps criminis — Applicability of 
principles laid down in ^yerst v. Jenkins, (1874) 16 
tq, in India Lease of house by owner for run* 
ning brothel—Right of executors and trustees of will 
of owner to recover back property-Public policy— 
(Contract Act (1872), Ss. 23, 65). 

Where the owner of a house lets out the property 
to the defendant for the immoral purpose of running 
a brothel, the executors and trustees of the will of the 
owner, who were not in pari delicto or in particeps 
criminis can sue to eject the defendant on the basis 
that the transfer is void and the Court will accord 
relief to the claimants. 

In Indian law the transferor claiming that the 
transfer is void may sue to recover the property on 
the strength of his original title and in general he 
may be given relief though he is particeps criminis. 

In the instant case, no rule of law or equity or 
public policy preclude the plaintiffs from obtaining 
relief. Public interest and public welfare demand 
discontinuance of the brothel and of the user 
of the premises as a place of promiscuous sexual 
intercourse. The lease for immoral purposes ought 
not to be allowed to stand for reasons of public 
policy. 63 Cal W N 258 : ILR 11959) 2 Cal 684 : 
AIR 1958 Cal 713 (719, 724, 729,730) (Pt C) (Prs 24, 
44, 114,117) (DB). 


9 (D). Transfer opposed to public policy. 

—— S, 6 (f)—"Public office”—Office of village barber 
and of vetti whether 'public office’—Agreement with 
respect to village barber service inam—No reference 
to office of vetti or its remuneration—Agreement held 
not opposed to public policy or non-alienable. See 
Andhra Pradesh (Andh-Pra) Hereditary Village 
Offices Act (3 of 1895), S. 3(1) (v). AIR 1964 Andh 
Pra 465. 

-S. 6—PayiDg capacity of debtor—Determination 

of—Property what is—'Pension’ received by the deb¬ 
tor to be excluded while determining capacity. See 
Debt Laws — Hyderabad Jagir Debt Settlement Act 
(12 of 1952), S. 33. (1962) 2 Andh W R 82. 

-Ss .6 (a) and 0 (dd)—Agreement between husband 

and wife — Wife giving her right to inherit hus¬ 
band’s property — Agreeing to a maintenance and 
separate residence — Also agreeing not to claim any¬ 
thing more than fixed maintenance—Validity — First 
and third conditions held contrary to law and against 
public policy and therefore void—Second condition 


S. 6 (h)—Agreement: preventing alienation. 

An agreement preventing alienation in perpetuity 

and i • ,nd . e .§ a,te P eriod if opposed to public policy 
and is invalid and unenforceable on the general 

(P^SF 6S 0i aW ’ AIR 1957 Pepsu 21 (Pt D > 

10. Clause (i), 

—S. 6-Co.tenancy - Money paid as price for ad- 
mission to co-tenancy — This tantamounts to sale of 
occupancy tenancy and [is, therefore, illegal and 
against policy — No rights are created in favour of 

AW P iTrn nS i q°, A L J < Rev ) 20 • 1952 

A W R (Rev) 31 : 1951 R D 277 (Pr 4). 

~--Ss. 6, 5, 8, 9, 53. Ill — Uuder-tenure merging in 
ratm tenure—Patnidar cannot "release” under-tenure 

j957 n p^oe e , d DBr d ' 566 T ' R ACt (1882) ' S ' ^ AIR 

T" 7 !?. (HI)—Tenancy Laws — Tripura Tenancv Act, 
b. 12-Tenancy holding — Gift of, in favour of child- 
less widowed daughter cannot operate against land¬ 
ed 1 executed after getting his permission. AIR 
19 od N U C (Tripura) 4701. 


SECTION 7 

See also Contract Act (1872), S. 11. 

——S 7—Transfer in favour of person who is ill- 
illness may prevent a person from executing an agree¬ 
ment but does not pervenf a transfer by others in his 
favour as he is a passive party. A I R 1963 All 194 
(199) (Pt H) (Pr 29). 

-S. 7— Interest of co-sharer in common property 

can be sold, mortgaged or leased to another co-sharer 
or to a stranger. Sections 7 ,8 and 44, T. P. Act recog¬ 
nize the validity of such transfers. AIR 1957 Andh 
Pra 619 (622, 624) (Pt D) (Pr 11) (DB). 

——S. 7 — Competency to transfer—Want of sound 
disposing mind and undue influence are totally diffe¬ 
rent. AIR 1965 Ker 189 (DB). 


-S. 7—Power of father under Mitakshara to gift 

property out of affection to son-in-law. 

Where a person claims a half portion of the pro¬ 
perty on the allegation that a few years after his 
marriage with the daughter of the donor (Hindu 
governed by Mitakshara Law) the property was gifted 
to him by the donor but fails to prove that the pro¬ 
perty was self acquired property of the donor, he 
fails to establish that the donor could have legally 
made the gift of that property to him. AIR 1954 
Manipur 22 (23) (Pt A)!(Prs 2, 3). 

-S. 7 — Manipur Darbar Resolution ( 6 -A of 

25-7-1931)—Scope—Transfer of Property—Daughter 
inheriting father’s estate—Sale certificate—Necessity 
—Issue of. 

Under the Manipur State laws a certificate for sale 
from the required authority is necessary only when 
a guardian of a minor wants to dispose of her hus¬ 
band’s property for legal necessity. The application 
by the daugher for a certificate is not necessary and 
the certificate cannot be issued. AIR 1952 Manipur 
11(1) (11) (Pr 2). 

-Ss. 7, 6 (d) and 10 — Deed of partition — Con¬ 
struction —Partition between Hindu father and sons 
—Eldest son even though having no interest in 
family properties given some properties by way ot 
maintenance of his family with no power of aliena¬ 
tion—Nature of interest acquired by him indicated. 
See T. P. Act (1882), S. 0 (d). AIR :1964 Onsia 59 

(DB). 
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SECTION 8 
SYNOPSIS 

(Transfer of Property Act (1882), S. 8.) 

1. Sale in invitum. 

2. "Unless a different intention is expressed or 
necessarily implied.” 

3. Maintenance grants. 

4. Hindu law. 

5. Grant for indefinite period. 

6. "Transfer of property.” 

7. ‘‘Which the transferor is there capable of 
passing.” 

8. "In the property.” 

9. "Easements annexed thereto.” 

10. Bents and profits of property. 

11. "All things attached to the earth.” 

12. House when passes fixtures. 

13. Transfer of debt—Securities pass. 

14. Deed — Construction, 

See also Contract Act (1872), S. 10. 

(A) Intention of parties. 

(B) Harmonious construction. 

(C) Repugnancy. 

(D) Conflicting recitals. 

(E) Discrepancy between area and boundaries. 

(F) Conduct of parties. 

(G) Construction to be in accord with law. 

<H) Form of expression not to be taken in 
literal sense. 

(I) Legal nature of document. 

(J) Same meaning to be given to same word. 

<K) No enforced construction to escape harsh¬ 
ness. 

(L) Assistance of similar documents. 

(M) Words acquiring technical meaning. 


1. Sale in invitum. 

8 ” Mafciizari vi i| age share soId at revenu 

auction-What passes-Interest in Khudkasht land- 
If passes. 1960 MPLJ (Notes) 196. 

7“^* 8 r7j UC t ion sa * e ia execution for recovery c 

tenurT n a ° der u Ur ? pu , rchased b y Patoidar -Undei 

natSUcJ 7 r a n S ?JS5ft t0 P atnida ' and merges i 
patni.lease. A IR 19o7 Patna 706 (709) (Pt A) (Pr 6 

0f ’ discussed 

<DBh ' (1908) ’ °* 21 ’ R * 90 * AIR I 956 ^ 34' 


2. "Unless a different intention is expressed 

or necessarily implied.” 

in( e 7tion 8 o7par e UeT-°o!, r , U f ti0nAs< ;S rtai J nmen ‘ 

as a whole and also must COns * der documc 

underwhich mJhwS ke lnt0 ? ccount ci rcumstanc 

tanceofstatus and' A™**/ ^ used “ Im P< 
disposing of ^ °l Parties - Docume 

parts—Rule o^hafmo 1 ® 8 ^ 0110101 between differe 

Sd. Ramk shorelal v m ^ s ^^truction to be folio 

398 1 (19B^ n ? rela o o* JF ama lnarayan. 1963 M P I 

1903 Jab L j P 523?fig L i « 

( R t A) (Pr 12); 523 ‘ *** 1963 S C 890 (893, 89 

™ v ■“£ 


tioDed before. See Transfer of Property Act (1882) 
S, 100. AIR 1954 Ajmer 77. 

-S. 8—Deed— Construction—Intention of party— 

How to be deduced. 

It is well settled that the intention of party to a 
document must be deduced from the document itself 
by giving words their ordinary natural meaning. The 
surrounding circumstances cannot be looked into 
except when there is an ? ambiguity. When the words 
are plain and clear, no words can be supplied to cut 
down their effect and amplitude. (1963) 2 Andh L T 
457 : (1964) 1 Andh W R 150. 

—S. 8—Will—Construction—Principles—Lands to 
pass on to daughter after the life time of daughter- 
in-law—No limiting words—Daughter takes absolute 
estate—Defeasance clause — Validitv discussed. See 
Succession Act (1925), S. 74. AIR 1953 Andh Pra 447 
(DB). 

-S. 8 — Building lease in respect of open plot — 

Objection that it cannot be used for residence unless 
building is built upon—Rules of construction. See 
Houses and Rents — Bombay Rents, Hotel and Lodg¬ 
ing House Rates Control Act (57 of 1947), S. 6 (1). 
AIR 1957 Bom 94 (DB). 

-Ss. 8,105—Creation ofTrelationship of landlord 

and tenant—(Deed — Construction)—(Decree—Con¬ 
struction). 

In considering the question as to the relationship 
which results from a compromise decree passed in a 
suit in which the landlord had claimed possession of 
the demised property from his tenant after determin¬ 
ing the tenancy the fact that the tenant claimed 
protection under the Rent Restriction Act is apt to 
put a different complexion. 


10 pcuci-iiy irue mar even in sucn a suit it would 
be open to the landlord to enter into an agreement 
with the tenant by which the relationship of landlord 

\x 7 t? * 0Dai ?^ caD be cr0 <*ted afresh between the parties. 
Where the agreement is reduced to writing, it is but 
trite to say that the relationship brought into exis- 
tence by the writing must always be determined in 
the light of the words used by the parties in exeoufa 
ing the document. The substance of the transaction 
has no doubt to be determined, and if in substance 
the transaction appears to be one of lease, the fact 
that an effort is made to clothe^the transaction with 
an appearance of licence by the use of ingenious and 
clever words would not alter the essential character 
ot the transaction. 

In determining the nature of the transaction itself 
»J tS u .l !nevitabl y t0 take Into account the words 
“ s p ed b .y lhe P^Jies, and in that sense it would he 
8 *?, su 8gest that the words used in the document 
such as "compensation” or "mesne profits” are of no 
consequence whatever. 

thJwordcoYlh 0 ^ aD be given , effect t0 in construing 
caDahbTnf t h ° doc , ume ? t 0nl y where the words are 
tSrWXr c .°, Qstruc tions one of which is consis- 
lbe z»fl£ ld 1Q tention. 56 Bom L R 365 : ILR 

(Pr 4 I (DB) m 615 : A1R 1954 B ° m 370 (374) (** E) 


- , — ivs iiKcume or tenant, 

certain oases be even “a Mrman.nt leiV 
snch a 'ease is not intend to b^ten^Va “ , 0 ‘ 6 

wSoTw^ be a fo h U nd D ?n re tfe rd V" ?*— 

must be held that the tenant B ft CO i n L?! t of ^ ease il 
possession of the propertv tailed * 'i 8 . 1 t° remai “ in 
as h0 
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life-time of the tenant. Since the lessee in this case 
was registered company the leasehold rights enured 
so long as the company lasted. The lease was not a 
permanent lease. The lease could not also be consi¬ 
dered as creating a tenancy at will. AIR 1920 Bom 
3/-1, Dissented trom. 56 Bom L R 61 : ILR (1954) 
Bom 44$ i AIR 1954 Bom 257 (258, 259, 261) (Pt A) 
(Prs 3, 5, 6, 13, 14) (DB). 

S. 8 — Lease — Construction — Contract to the 
contrary. AIR 1955 NUC (Cal) 2865 (DB). 

-S. 8—Construction—Settlement or Will — Docu¬ 
ment styled as Nischayapatram and not will or 
Marana sasanam—Deed registered as a deed of settle¬ 
ment — Deed providing that it was irrevocable— 
Provisions creating rights to come into existence im¬ 
mediately — Provision that property would devolve 
on plaintiff after father’s lifetime held could not 
prevail over other considerations—Document held to 
be deed of settlement and not a will. 1959 Ker L R 
722 : 1959 Ke r L J 912 : 1959 K L T 773 : I L R 
(1959) Ker 867. 

-Ss. 8, 10, 11 — Absolute or restricted transfer — 

(Deed —Construction). 

The meaning of any particular clause in gifts or 
wills is to be collected from the entire insrument and 
all its parts are to be construed with reference to 
each other. And before a provision is disregarded on 
the ground of repugnancy to the main provision, 
every attempt must be made to reconcile, if possible, 
the two provisions to see whether the main object of 
the transferor was to make an absolute transfer or 
only a restricted transfer. 1957 Ker L J 226 : 1957 
Ker L T 407 : AIR 1957 Ker 119 (121) (Pt A) (Pr 7) 
(DB). 

-S. 8 —Settlement deed—Absolute estate or limited 

estate—Intention of settlor, how gathered. ILR (1957) 
Ker 822. 


——Ss. 8 and 6 (e) — Mere right to sue not transfer 
able Mining lease — Lessee having right of indem¬ 
nity in respect of payment of way leave rent as legal 
incident of leasehold property and not as personal 
covenant—Transfer of lease-hold property—Right to 
indemnity’also passes-to transferee. See T. P.Act 
(1882), S. 0 (e). AIR 1963 Pat 160 (DB). 

8—Deed—Construction—Conflicting recitals— 
Gift deed — Ascertainment of intention — Absolute 
gift in earlier part—Absolute title restricted in later 
part of the deed—Conflict between two parts of the 
deed—Rule of harmonious construction — Absolute 
title to prevail. 60 Pun L R 314 : 1963 Cur L J (Punj) 
556, Reversed. 1964 Cur L J 463 : 66 Pun L R 1059» 
AIR 1965 Punj 110 (111) (Pt A) (Pr 6) (DB). 

-S. 8-Construction. 


Where a document has to be construed, the inten¬ 
tion must be gathered in the first place from the 
document itself. If the words are express and clear, 
effect must be given to them and any extraneous 
enquiry into what was thought or intended is ruled 
out. The real question in such a case is not what the 
parties as intended or meant but what is the legal 
effect of the words which they used. If, however, 
there is ambiguity in the language employed, then it 
is permissible to look to the surrounding circum¬ 
stances to determine what was intended. AIR 1954 
SC 345, Rel. on. ILR (1964) 1 Punj 186. 

-S. 8—Will —Absolute estate — Defeasance—Vali¬ 
dity. See Succession Act (1925), S. 131. AIR 1958 
Punj 45. 

3. Maintenance grants. 


-S. 8 — Deed — Construction—Words — Grant to 

De-ihpandia for past services in perpetuity to holders 
and their heirs — Female heirs are included. 1952 
Nag L J (Notes) 32 (DB). 


-S. 8—Gift to Hindu female—No presumption that 

she takes life estate — Recitals, if clear and unambi¬ 
guous shall be construed irrespective of sex of donee. 
If ambiguous, Court will rely upon surrounding 
circumstances to ascertain intention of donor. 
1957 Ker L J 769 : 1957 Ker L T 990 :1 L R (1957) 
Ker 822. 

-S. 8 — Deed — Construction—Object is to dis¬ 
cover: intention of parties—Substance and not form 
determines nature of transaction—Duty of Court. 

The object of interpreting a:written instrument is 
to discover the real intention of parties. The Court 
should not sacrifice the substance of the matter for 
its form. It is the substance, not so much the form, 
which determines the nature of the transaction. 
Since Court is entitled to hold that a transaction 
which appears from the deed is only a legal mask 
for quite another sort of transaction, it must clear off 
the mask to see the real face of the transaction not¬ 
withstanding that the mask is legally perfect in 
itself. Fulfilment of certain formalities and the 
apparent form of the document cannot save the veil 
being torn off and discarded. 1963 Jab L J 744. 

—S. 8—Deed — Interpretation — Real intention of 
parties has to be looked into while construing deeds 
— Mere form is not decisive. AIR 1959 SC 532 : 
1952 S C R 775 and 54 I A 08, Rel. on. 1963 M P L J 
(Notes) 76. 

-S. 8—Gift deed — Construction and surrounding 

circumstances should be taken into account for 
knowing intention of donor—Gift deed executed by 
Hindu in favour of his wife containing recital that 
donee will be absolute owner ‘Malik’ — Held on cir¬ 
cumstances and text of document that wife obtained 
absolute ownership over the properties. 2 Ind App 7 
(PC) and AIR 1937 Mad 100 and AIR 1953 SC 7, Dist. 
AIR 1965 Pat 217 (218, 219) (Prs 5, 6) (DB). 


-Ss. 8 and 10—Construction — Partition or main¬ 
tenance arrangement—Test. 

The real test as to whether a document is a parti¬ 
tion or only a maintenance arrangement is the inten¬ 
tion of the parties who executed it and the right 
approach would be to read the document as a whole, 
not to read each clause as an isolated provision, and 
to construe the document in the light of all the pro¬ 
visions therein, trying as far as possible to give effect 
to all the provisions and seeing whether the appa¬ 
rently conflicting provisions could be reconciled 
with each other and rejecting only such provisions as 
are really inconsistent with the intentions °f 
parties as gatherable on a reading of the whole 
document. 


A provision for permanency of the arrangement by 
self is not a decisive factor as to whether a docu- 
lent is a partition or a maintenance arrangement, 
permanent arrangement for maintenance does not 
lean anything more than this and cannot constitute 
bar to the exercise of the right to compulsory parti- 
on subsequently conferred on the members of tne 
uwad by the Statute. 

The fact that the document which is styled as a 
imily karar provides not merely for the karnava^ 
lip of a common larwad, but the karnavan is to oe 
o titular head but is asked to discharge all tne 
nportant functions which the Marumakkathayam 
iw ordinarily assigns to him shows that at the tun 
f the document the members of the tarwad bad n 
itention to effect an outright partition and that tneir 
itention was to continue united in the same tarwaa. 

A clause prohibiting alienation of properties.except 
rith the consent of all the members of the tarwartl 
rovides a definite indication that the document is 
nly an arrangement for maintenance and not a deea 

f partition. 1957 Ker L J 980 :1958 Ker L T 29 r 
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document. (1952) 2 Mad L J 884 : A I R 1953 Mac! 
566 (569) (Pt A) (Prs 28, 29). 

-Ss. 8 and 122 — Gift for maintenance of donee- 

(Hindu Law—Gift). 

Even if the purpose of the gift is stated to be foe 
maintenance of the donee, it does not necessarily 
follow that the estate given is limited to the life of 
the donee if the dispositive words are clear that ao 
absolute estate is giveD. Case law referred. 1952 Nag 
L ] 78 : I L R (1952) Nag 60 : A I R 1952 Nag 55 
(56, 57) (Pt B) (Pr 11). 

-Ss. 8 and 122 — Gift for “Choli bangdi" or 

“Haldi Kunkum”—Meaning of words—(Hindu Law 
—Gift)—Words and Phrases. 

The expression, for ‘choli bangdi’ or the similar 
expression for 'Haldi kunkum’ is a traditional set of 
words employed on the occasion of gift made to a 
woman either at the time of her marriage or under 
coverture. The idea is that the daughter who is going 
or has gone into a new family should not be without 
independent means of her own to satisfy her personal 
needs. In such a case the nature of the estate cannot 
be said to be limited by the purpose for which the 
estate is given. There is no warrant for holding that 
the estate reverts to the donor on cessation of the 
need for ‘choli bangdi’ or ‘Haldi kunkum*. i. e., on 
the woman becoming a widow. 1952 Nag L J 78 : 
I L R (1952) Nag 60 : A IR 1952 Nag 55 (57) (Pt C> 
(Pr 12). 

“—Ss. 8,122—Deed—Construction — Cift or will— 
Mere reservation of life interest or provision for 
maintenance did not necessarily indicate that deed 
was will — (Deed ~ Construction). See T. P. Act 
(4 of 1882), S. 122. AIR 1956 Pat 345 (DB). 

—S. 8-Deed - Construction - Gift by Hindu to 
wife of property as “mam” — Recital that as donor 
nad taken second wife and as donee was dutiful h© 
was making a grant for her maintenance — Docee to 
enjoy for lifetime without making alienation — Held, 
to be absolute gift and not maintenance craDt. 1952 

(ft D> (fcU) (DB? 1952 WC ° 105 (11 °' U1 > 


AIR 1958 Ker 265 (267, 268, 269) (Prs 4, 6, 7, 9,10) 
(DB). 

_S. 8—Scope of — Settlement deed by mother in 

favour of daughter — Daughter to enjoy income as 
maintenance—Restrictions on her power of alienation 
—Devolution to be in line of her male children— 
Intention held was to benefit daughter for life and 
give properties as vested remainder to her grandsons. 
See Hindu Law—Gift. I L R (1957) Ker 822. 

——S. 8—Deed—Construction—Religious endowment 
—What constitutes—Held, that the correct interpre¬ 
tation of the grant, as evidenced by the sanad as also 
by the entries in the Muafi Register, was that the 
land was given to one B only with a burden upon 
him to utilise its income for the upkeep and mainten¬ 
ance of the temple and the Deity installed therein, 
and he was to hold the land revenue free so long as 
the temple existed. Had it been a grant to the Deity 
or to the temple and merely had been placed in 
possession of B, there would have been a stipulation 
for its reversion to the grantor on the temple ceasing 
to exist. 1961 Jab L J 952 : 1961 M P C 698 : 1961 
M P L J 1081. 

——S, 8—Succession Act (1925), S. 82—Deed termed 
as settlement and registered—Beneficial interest post¬ 
poned—Deed held was settlement and not will. See 
Succession Act (1925), S. 82. AIR 1956 Mad 248. 

—S. 8 — Construction — Partition — Maintenance 
arrangement—Description given to deed—Effect. 

The description of the document will not make a 
maintenance arrangement into a partition arrange¬ 
ment or vice versa. The Courts must construe all the 
clauses of the document to gather the real intention 
of the parties and give effect to it. AIR 1955 N U C 
(Mad) 2447 (DB). 

^ S ;t 8 ,T5 e ® d ' CoDStruction “" Case on facts. AIR 
1955 N U C (Mad) 671 (DB). 

— S. 8—Deed—Settlement in favour of a woman— 
It confers absolute or limited estate on settlee—Tests. 

Held, on construction of settlement deed : (1) The 
intention of the settlor has to be ascertained by a 
reading of the document as a whole and if there is 
any ambiguity one can look to the circumstances 
under which the document came to be executed and 

, ne K- eS k ary / 1° tJ ? e subsequent conduct of the 

SI, of tbe'setttorf 1 * " H ° W SOme Ught 0n the i ° t “- 

. J2LA *55 or bluest to a woman should be con- 
strued in the same spirit as a gift in favour of a male. 

diS J * indi 2 ti0ns , iD the earlier P or tion of the 

settle A at the seltlor tended to give the 

relSiMtft *5? l 2°® state ® nd the subsequent clauses 

the sSSea dn k° D ° f ^ opeily on the death of 
a life Th Sh ° W an y intention to bestow only 

JiS L e ’JS® « e <>f the words “for ever and 
conferred. 1 ^ 11 Was an absoluto estate that was 

the death ofth a 10 frt 0r dev ? lutlon o{ the property 

s&Si-ss”. 

““ “ A) estate^ 000 ' b * 

®ake a V n Q in&i? g . tha i the settlor tended to 

would not take P efferf nt a g ui t0 the male issues this 
lute estate Sven Sf S Vx re ? ug u ant to the abso- 

of the cLcument and?, if 1 *? 60 the earli er t portion 
clause, ^ s id the nature of a defeasance 

estate given tnth!? curta il the absolute 

” ® ven t0 the setUee In the earlier portion of the 


on 
more an 


4. Hindu Law. 

? 7?' 8—Hindu Law—Gift by father in favour of 

Act aK 957. e5 ' a ' e C ° nfeired ^ (SuCCessi0 “ 

** ? a * y r be J? ken i0 b ? ^uite settled that there is no 
warrant for the proposition of law that when a grant 

jf aj V mmo \ ab] le Property is made to a Hindu female, 

sueh d nrnr Tl 8 f abso, u Ute or alienab le interest in 
ferrpd^rS l’ SUch P° wer is ^Presslv con- 

Ik l iok Ut expr f ss words of inheritance, it would, in 
the absence of a conflicting context carry, by Hindu 
Law, an estate of inheritance—This is the > general 

fn S C 8 P of?L la T Wh ( !ch and enfbodled 

“ fk ® ° f Vk J ran j fer of Property Act and unless it 
is shown that under Hindu law a gift to a femalo 

1954S C 355 (358.359) E) (feuaS).®* 1! AIK ' 

Sther i Where'? H y |X?. S f l mSnt 7. ™ ~ Will by 
joint family property the Ih h " “ a « kes 8 wi " of th® 

eludes the (Tocument fromnn reg,stratioD Pro- 
Andh L T 67. trom operati ng as a gift. 195& 
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—s, 6(d) 10-Applicability of S. e (d)—Test— 
pee-- creating life iDterest-Constructioo. See Trans- 

Tau v Pl0 r P - e J ty ™ ct (4 of 1882 )» S. 6(d). AIR 1958 
Andh P:a 6oS (DB). 

c ~ - fi -Cjft-Gift to female—Presumption, nature 
ot. bee Hindu Law. AIR 1957 Andh Pra 534 (DB). 


in 


his mind. These surrounding circumstances ar» 
rehwant however for the purpose of putting a right 

m!i rPret r at f? n -i Up0D the actual words used*by ?he 
maker of the document and it is from the<e word! 

Shered i ” teDtiC ’ 11 °' the !eltlor h3 ‘ e * ^ 


' Deed — Construction — Award — On con- 

jtruction award, held, conferred merely a Hindu 
widow s e-tate — (Hindu Law — Widow — Widow’s 
estate . AIR 1955 N U C (Cal) 2335 (DB). 

-S. S—Marumakkathayam law — Gift — Travan* 

-ore area—Presumption — Gift held in favour of the 
tavazhi of the donee—Deed — Gift—Construction. 

, At East so far as the Travancore area is concerned, 
there- is a presumption, when a Marumakkathayee 
governed by the notions and concepts of the Maru- 
HiakKathayam system of law executed a gift in favour 
of a Marumakkathayee, that the donor intended to 
if De ^r D0 * ? ere E’ the donee eo nomine mentioned in 
the gift oeed, but his intention was that the property 
should be enjoyed by the donee and his or her 
tavaz .i with all the incidents of tarwad property. 
(1963) 1 Ker L R 541 : 1963 Ker L T 630 : ILR(1963) 
2-Ker 65. 

“—S — Hindu Law — Tarwad — Alienation by 
ivarnavan without consent or necessity is not a 
nullity — If not challenged within the prescribed 
period its validity cannot be canvassed in subse¬ 
quent proceedings — Presumption as to consent and 
necessity for the alienation. (1961) Ker L T 996. 


Held, that in the settlement deed the absolute estate 
of the first taker (settlee) was cut down to a h Sta e 
by what was contained j D the other pasts of the 

,ToiW^ d tBMP M r : d u L 1 'ri°3?. : A1R1934 M * d «« 

—-5. S—Hindu Law — Alienation — Coparcener — 
Alienation of undivided share - Validity - Effect of 
b. b. Transfer of Property Act stated. See Hindu Law 
-Alienation. AIR 1951 Mad 31S.; 

——S. S—Deed—Construction—Will or gift in favour 
cf several persons-Disposition to members of Hindu 
joint family or husband and wife — Estate taken — 
Joint tenancy or tenancy-in-common — Test—Inteo- 
tion of donor or testator — English law and Hindu 
“ Distinction pointed out. See Hindu Law - 
"ill- air 1952 Mvs 32 (DB). 


-Ss. b and 10—Deed—Construction — Wife given 
right to gift or sell and ‘R\ rights of Malik alter her 
death — Wife, whether gets absolute estate — Deed 
construed. A I R 1965 Orissa 54 (57,58,59) (Pt A) 
(Prs 15, 19, 23). 


8 Deed—Construction — Compromise decree 
in partition suit. See Hindu Law—Joint tenancy. AIB 
1964 Orissa 141. 


- ->■ 8 — Gift — Construction — Settlement deed by 

mother in favour of daughter — Daughter to enjoy 
income as maintenance — Restrictions on power of 
alienation — Devolution to be in line of her male 
children — Nature of estate conferred, stated. 1957 
Ker L J 769:1957 Ker L T 990:1 L R (1957) Ker 522. 

-5. S—Construction—Settlement deed—Absolute 

estate or limited estate —(Hindu Law —Gift). 

In cases where the intention of the settlor is to 
grant an absolute estate an attempt to reduce the 
powers of the owner by imposing restraint on aliena¬ 
tion would certainly be repelled on the ground of 
repugnancy; but where the restrictions are the pri¬ 
mary things which the settlor desires and they are 
consistent with the whole tenor of the settlement 
deed, it is a material circumstance to be relied upon 
for displacing the presumption of absolute owner¬ 
ship. 1957 Ker L J 769 : 1957 Ker L T 990 : I L R 
(1957) Ker 822. 

-S. 8—Deed—Construction—Will in favour of wife 

— Life or absolute estate. See Hindu Law—Will. AIR 
1955 N U C (Madh Bha) 5359. 

-S. 8—Deed —Construction — Settlement deed — 

Principles of construction—Deed held gave only life 
estate. 

In construing gift deeds it should be the endea¬ 
vour of the Couit to ascertain the real intention of 
the settlors. The intention means the intention which 
the document itself by express words or by implica¬ 
tion declares and the primary duty of the Court is to 
ascertain from the language of the entire instrument 
what the intentions of the settlors were. 

The meaning to be adopted :to the actual words 
used may certainly be affected by surrounding cir¬ 
cumstances and in interpreting the language, the 
Court has got to bear in mind other matters than the 
mere words used. 

Among such surrounding circumstances, the Court 
in construing the document of a Hindu is competent 
to take into consideration what are known to be the 
ordinary notions and wishes of a Hindu with respect 
to devolution of property and the settlor must be 
presumed to have made the bequest with these ideas 


-S. 8—Grant in favour of Hindu female — Estate 

taken—Presumption. See Hindu Law—Gift. AIR 195S 
Orissa 254. 

-—S. S—Impartible estate—Separation — Renuncia¬ 
tion of right of succession by joint members — Effect 
indicated. See Hindu Law. AIR 1956 Pat 457 (DB). 

-S. 8 — Bequest of his property by Hindu testator 

to bis wife and two brothers—There is no presump, 
tion that only life estate is conferred on wife. See 
Hindu Law - Will. 1965 Cur L J 741 : A I R 1966 
Punj 262 (DB). 

-S. S— Deed — Construction—Gift deed — Hindu 

eiercising gift deed of land in favour of his wife prior 
to coming into force of Hindu Succession Act— 
Criterion to decide whether it passes absolate or 
limited interest to donee—Deed providing for trans¬ 
fer of all rights of donor in property to donee and 
specifying that she was to be owner — But deed also 
containing provision that donee would not be entitled 
to transfer property in any manner whatever deed 
held to pass limited interest only to donee — S. 10, 
T. P.Act held inapplicable. See Hindu Law — Gift. 
1963 Cur L J 556 : 66 Pun L K 314. 

[Reversed in AIR 1965 Punj 110.] 

-S. S—Gift—Gift to wife — Nature of estate taken 

— Inheritance. See Hindu Law. AIR 1956 Punj 209 
(DB). 

-S. 8 —Deed — Construction — Absolute or limited 

estate. 

Where the parties had agreed and intended to 
convey an absolute title to the one of the parties who 
was a widow and the language used in the com¬ 
promise was the same as regards the property given 
to both the parties. 

Held, that there was nothing to narrow the interests 
of the widow in the estate allotted to her. AIB 
Sau 146 (151) (Pt B) (Pr 15) (DB). 

5. Grant for an indefinite period. 

0 -S. 8 — Grant by sovereign authority. See 

Government Grants Act (1S95), S. 3. A I R ^ 
286. 
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_s. 8-Validity-Waqf. 

Even if the executant changed his mind and 
decided upon cancellation of the waqf deed it would 
not lead to the conclusion that he had no intention 
of making a bona fide waqf when he created the 
waaf.alal-aulad. I L R (1954) 2 All 556 i A I R 1957 
All 94 (98, 99) (Pt C) (Pr 19) (DB). 

.—Ss. 8,108 (a) — Permanent settlement of estate 
under Bengal Permanent Settlement Regulation — 
Proprietor having mineral rights—Permanent tenure- 
holder under-proprietor — If acquires mineral rights 
— Maxim “tentum prescriptum — quantum posses- 
lum” — Applicability — Temporary suspension of 
working of mine — Effect—(Limitation Act (1908), 
Arts. 142 and 144). 

Where upon the permanent settlement (under 
Bengal Permanent Settlement Regulation) the mineral 
eights in the estate vests in the proprietor, in the 
absence of express inclusion those mineral rights do 
not pass to a permanent tenure-holder under the 
proprietor however wide his rights may be and 
those rights must be presumed to Delong to the zam- 
indar. When a grant is made by a zamindar of a 
tenure at a fixed rent although the tenure may be 
permanent, heritable and transferable minerals will 
not be held to have formed a part of the grant in 
the absence of express evidence to that effect. 33 
Cal 54 held reversed in 37 I. A. 136. Mining activity 
• S D i° j C0Q ^ ned to mere extraction of coal, but it also 
includes despatch of coal already extracted, prepara¬ 
tion of coke, purchase of machinery for future opera¬ 
tions and other connected activities. If the actual 
raising of coal is temporarily suspended on account 
ot the exigencies of trade it does not mean cessation 
ot all mining activity and abandonment of pos¬ 
session. The fact that notice of closure was given 
because it was required by law under the Mines 
Act lor various purposes does not show abandonment 

ff i. j C nSm2 ce of miQ ing. 44 I A 104, Disting- 
iiQQ ed A™ 957) 61 CaI W N 970 : A I R 1959 Cal 195 

I5 2<S $j, 2 ° 5) <Pt Q 8 ' 12 ' 13 ’ 

Z ® ~ Creation of irredeemable mortgage. See 
tenancy Laws — Travancore Jenmi and Kudian Act 

Niip/t 1 fended in 1108), S. 3. AIR 1955 
N u C (TrayCo) 543. 

6. “Transfer of property.” 

* h^P,«7 m p|" n C ." ltUral ,en “ DCy ~ U ^e,ground 

undSUSS? iS - P u r l esume , d t0 be the owner of the 
in *H*r nd n P bts m th 0 tenancies created by him 

them 10-? C c e r , e n V i 3 ence that he ever parted with 

SC B «j 1 Tr d J 396 1 1951 All L J (SC) Uhl 1951 

<PtD) 5 (|r $ R 30 Pat 931! AIR 1951 9 c 288 (293) 

Transf.’ATn' 311 ^ 61 ^“‘“dari—Presumption. See 
292(FB). ‘ '° PettyAct (1882 >' S - 3 - AIH 1955 All 

conveyanTe. COnSlrUCll0n ~ Release eon he Irealed as 
treated aTTen th ° Ugh A*P ,ad aa a please can be 

sfciwss suit, s w ■ * ■ • 

share* jl* A P ?". l « nant to village 
share -(C P r7 Khudkasht fields go with the 

S. 2 (5)). Land Revcnue Act (II of 1917), 

.andf? a h ^?wl ht £ elds are attached to a village share 

fields appurtenant^ L tra K as)fer « d the khudkasht 
«harA ft - t0 shwe go along with the 

a ™' K Is »<* necessary to mention the khudkasht 


fields in the deed of transfer. A foreclosure decree 
of a village share even though it does not mention 
any khudkasht field still all the khudkasht lands 
appurtenant to the village share would have been 
deemed to be foreclosed. 1958 M P L J (Notes) 133. 

-S. 8—Scope — Mortgagor’s right to open site on 

abadi if appurtenant to share in proprietary rights. 
See Tenancy Laws—M. P. Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) Act (1 of 
1951), S. 5. 1957 M P C 557. 

-S. 8—Deed—Construction— Gift deed—Assessee 

making a gift of perpetual annuity out of income 
from his estate— Annuity made a charge on revenue 
of the estate — Deed whether gift or truat deed- 
See Orissa Agricultural Income-tax Act (24 of 1947), 
S. 8. AIR 1955 N U C (Orissa) 3228 (DB). 

— S. 8 — Sale of building only — Land on which 
building stands does not pass. A IR 195S Pat 133 
(136,137), (Pt G) (Pr 6) (DB). 

—— S. 8—Eights under decree. 

Section 8 does not take in rights under the decree 
in respect of immovable properties obtained by the 
transferor. 1951 Ker L T 787 : ILR f 1951) Tray Co 
743 : AIR 1952 Trav-Co 254 (254, 255) (Pt B) (Pr 2) 
(DB). 

7. “Which the transferor is then capable of 
passing.” 

-S. 8—Transfer of grove. 

When an owner of a grove sells the grove by de¬ 
claring that he was selling it with every right that he 
possessed therein, it follows that his right to the land 
is also conveyed to the vendee unless it is expressly 

[m7(P. A} L J 391! A,R 1953 A " 705 

—- Ss. 8, 7, 44, 111 (e) — Transfer :of interest of co¬ 
sharer in common property—Validity—Lease of bis 
interest by co-sharer in favour of another co-sharer— 
Surrender—Effect. 


l J OI a c o*snarer in common property 
can be sold, mortgaged or. leased to another co-sharer 
or to a straDger. Sections 7, 8 and 44 of the Transfer 
ot Property Act recognise the validity of such trans- 
ters. It is not the law that one co-sharer can only 
release his interest in favour of the other co-sharers. 
A lessee from a co-sharer is entitled to the rights of 
his lessor and can even enforce a partition if it is 
necessary to give effect to his lease. It is open to the 
Wor t0 , surr ® n< kr Ms interest in the lease to his 

n de L s ‘ 111 ! e) of the Transfer of Property 
nfl^rl° n riQ^\ S A rr Su d wr « he lease wou,d s,and termi- 

(* U) (DB) 93 ' AIR1957 Andh p "> 

—Ex^enTiF^Iale^by a^limUed^wner^withouTl'egat 

S“ ess '£ P™ r ‘0 Act-S. 14, Hindu Succession Act 

fnterest a fBndu g « tS ° ? Urc , haser of her limited 

AIR 1957 S Andh Fra 280(DB)! On C ‘ (1958) ' S ‘ 14 (1 >‘ 

—S. 8—Perpetual lease—Lease by limited owner for 

T p A " 

tion Act, s, ^; d A^r e RegS - 

subsequently portionof vvLte feSr 8 !} 1 to glve 
AIR 1955 N U C (Punj) 496o! to third person * 
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8. “In the property.” 

" S.S—Tenancy Laws—M. P. Abolition of Proprie¬ 
tary Rights (Estates, Mahals and Alienated Lands) 
Act 19o0 (M.P. 1 of 1951), Ss. G, 4-Trespass- 
Lnderground mineral right holder trespassing on 
surface land — Surface land vesting in Government 
under S. 3 after such trespass—Right of surface land 
holder to recover damages does not pass or vest in 
Government - See Tenancy Laws—M. P. Abolition 
of Proprietary Rights (Estates, Mahals and Alienated 
Lands) Act, 1950 (M. P. 1 of 1951), S. 3. 1962 MPLJ 
14. 

S. 8—Deed—Construction—Sale—Mining lease— 
Subsequent sale by lessor of his interest under lease 

Right to way-leave rent if passes to vendee. 

There is a distinction between a grant or a reserva¬ 
tion of ‘coal’ and a grant or a reservation, as the case 
may be, of a ‘mine’. The word ‘coal’ does not bear a 
definite meaning, aod its meaning must be gathered 
from the document under construction. 

Held, on a construction of the sale-deed as a whole 
the right transferred to R was confined to the coal, 
regarded as so much mineral, lying below the surface 
of plot X. There was no intention to transfer the 
vendor’s title in the cubical space within which the 
coal was comprised and therefore A’s right under the 
way-leave agreement to realise the wav-leave rent did 
not pass to R. ILR 30 Pat 406 : AIR 1951 Pat 556 
(562, 563, 564) (Pt E) (Pr 28) (DB). 

9. “Easements annexed thereto.” 

-S. 8 — Applicability — (Easements Act (1SS2), 

S. 13). 

The defendant’s tarwad was already the owner of 
the Konganpara Estate and subsequently, they became 
the absolute owners of the irrigation system which 
was irrigating those lands. 

Held, that when the rights in the irrigation system 
were also purchased by the defendant’s tarwad, there 
had been a complete merger of the two rights in 
them. 

The defendant executed a possessory mortgage of 
the Konganpara Estate in favour of the plaintiff. The 
mortgagee v as put in possession of the Konganpara 
Estate and also the irrigation system and the mort¬ 
gagee was entitled to take water coming along the 
irrigation system for the irrigation of the mortgaged 
property. 

Held, that S. 8 applies to mortgages. The princi¬ 
ples of S. 8 applied to the case. The principles of 
S. 13 of the Easements Act, especially Cl. (b), also 
applied to the case. There was no different intention 
expressed or implied to show that the owner of the 
Konganpara lands was not entitled to take water 
from the irrigation system was necessary for enjoy¬ 
ing the Konganpara system. There was no dispute 
that the water of the lands as it was enjoyed when 
the transfer took effect. The system was one appur¬ 
tenant, to the Konganpara Estate and the latter Estate 
was entitled to use the water from the system without 
any liabilitv for payment of neervaram. 1959 Ker L T 
336: AIR 1959 Ker 408 (412, 413) (Prs 36, 40, 43) 
(DB). 

-S. S—Transfer of dominant tenement—Easement 

also passes—(Easements Act (1832), S. 19). 

It is settled law that once an easement has become 
legally appurtenant to a dominant tenement, it will, 
ipso facto pass on a conveyance of that dominant 
tenement, no express mention thereof in the deed of 
conveyance being necessary. ILR SS Pat 443: AIR 
1959 Pat 463 (470, 471) (Pt D) (Prs 35, 38) (DB). 

10. Rents and profits of property. 

——S. 8—Malabar Tenancy Act (14 of 1930), S. 41— 
Assignment of right to arrears of rent—Assignee gets 
the benefit of charge therefor. 


Section 8 of the Transfer of PrODertv Art 

lh:Vec e ur tr h “ e efo a debt WU1 take 

;»"“of wb1 re h f U c a h°rde e b d t 

feree gets a charge on the tenant’s holding as provided 
'’ 1° th n e . Ma S ar , Tena °cy Act. AIR 1»44 Mad 

MVlSSSw! from - ,19G1) Ker LT " 6 - 

$T7 S \ L , e J as ? ~ Cons truction of-Covernment 

-Nazul plots sold by auction — Lessee entering into 
possession of property on acceptance of his bid - 
Lease deed executed on future date—Liability to pay 
ar i se s from date of possession—Tests — (Per 
Division Bench). Ramnarayan Trivedi v. State of 
P- m Jab L I 1364 : 1961 M P L I (Notes) 295» 
1962 M P L J 1: 1962 M P C 118 : ILR (1962) Madb 
Fra 84 : AIR 1902 Madh Pra 93 (101, 102) (Pt E) 
(Prs 38, 39) (FB). ' 

—Ss. 8, 36, 55 — Sale of agricultural land — Land 
subject to lease — Apportionment of rent — Applica¬ 
bility of S. 36 considered. See T. P. Act (4 of 1882), 
S. 30. AIR 1951 Mad 601. 


—S. 8—Sale of land under lease — Legal incidents 
—Arrears of rents. 

Rents and profits accruing due before the transfer 
are not legal incidents of the property transferred. 
Such arrears of rents are a debt or actionable claim 
and if they are to be transferred, must be assigned 
separately. (1951) 1 Mad L J 69 : 1951 Mad W N 
184 : AIR 1951 Mad 601 (602, 603) (Pt B) (Pr 3). 

-Ss. 8, 109—Arrears of rent—Right of ex proprie¬ 
tor to recover — Liability of lambardar and tenants 
considered. See C. P. Land Bevenue Act (2 of 1917), 
S. 188 (2). AIR 1951 Nag 299. 


11. “All things attached to the earth.” 

•-S. 8 — Grant of village together with “water, 

trees” etc.—“Water” does not include flowing water 
in river passing through the village. See Grant— 
Inam—Construction. AIR 1964 S C 24. 

——Ss. 8, 3 and 51 — Quid quid plantatur solo, solo 
cedit—Whatever is affixed to soil belongs to the soil 
—Maxim does not apply in India. See Maxims. A1B 
1961 Ker 147 (DB). 

-S. 8 and S. 58—Mortgage of land — Building im¬ 
bedded in land also passes. 

A building is a thing attached -to the earth. A 
house being imbedded in the earth is immoveable 
property and when land is transferred by way or 
mortgage, buildings erected upon it pass by necessary 
implication to the transferee. 1959 Ker LT 120: 
AIR 1959 Ker 294 (296) (Pt A) (Pr 3) (DB). 

-S. 8 —Trees in Raiyati Malik land — No rigbfs 

mentioned in wazib-ul-aiz or enactment — RifJjj* 3 
governed by S. 8 of Transfer of Property Act — Tb0 
respondents-raiyats became raiyat maliks whicn, 
implied a proprietary interest in the land and they 
became full owners of the land and everything stand¬ 
ing on the land — Appellant had no right to appro¬ 
priate usufructs of the trees. 1961 MPLJ (Notes) 
170. 

-Ss. 8, 63 — Rule of law that whatever is affixed 

to the; soil belongs to the soil does net apply 1Q 
India — Mortgagor having only life interest con¬ 
structing new structure after execution of mortgag 
deed — Mortgagee is entitled to mortgage 'decree m 
respect of new structure. See T. P. Act (1882), S. o. 
AIR 1965 Mad 185 (DB). 

12. House when passes fixtures. 

-Ss. 8, 58 and 70—Mortgage of a cinema building 

—What passes to mortgagee. 
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(G) Construction to be in accord with law. 

(H) Form of expression not to be taken in 
literal sense. 

(I) Legal nature of document. 

(J) Same meaning to be given to same word. 

(K) No enforced construction to escape harsh¬ 
ness. 

(L) Assistance of similar documents. 

(M) Words acquiring technical meaning. 


Held, that having regard to the description of the 
mortgaged property, what was intended to be hypo- 
thecatea was only the building as such. It may be 
that the building was intended to be used for run¬ 
ning a cinema but it was not a running cinema house 
8S such that was mortgaged. In this view the ceiling 

« . i it* t . - ^ _ J iL a m U #%«■ 4 a n o 


as sucn inat was *** ,- :- 7 1 

boards and the ceiling fans and the exhaust fans 
would not form an integral part of a building, 


would DLK IUIIU ou ----'O' 

though they may be required to run a cinema in the 
building. So far, however, as the electric installa¬ 
tion is concerned, a distinction should be made be¬ 
tween the electric fittings which are removable and 
the electric installation consisting of the mains, the 
switch board and the connecting wires between the 
mains of the building and the mains of the electric 
supply. These latter would obviously form an in¬ 
tegral part of the house and intended to go along 
with the house. So would be the general electric 
wiring in the building.? But electric fittings like fans, 
shades, bulbs, holders, plugs and other electric 
fittings which would go with these cannot form an 
integral part of the house. The mortgagee-purchaser 
of the building will not be entitled to them. 1957 
Mad W N 63 1 (’57) 70 Mad L W 205. 


13. Transfer of debt—Securities pass. 

9 —S. 8 — Transfer of debt pending suit. See 
Transfer of Property Act (1882), S. 3. AIR 1955 
S C 376. 

—-S. 8—Deed — Construction — Power of Attorney 
executed by customer in favour of Bank purporting 
to assign future debts payable to customer—Whether 
charge is created in favour of Bank — Held on con¬ 
struction of document that though S. 100 of T. P. Act 
(1882), would not in terms apply, clear words of 
hypothecation indicated that charge was created. 
1964 All L J 956 « I L R (1965) 1 All 23 : A I R 1965 
All 474 (475, 476, 477) (Pt A) (Prs 2. 5) (DB). 

“ —S. 8 — Transfer of debt—Securities when pass— 
Transfer of preliminary decree on simple mortgage— 
Construction of transfer deed—Transferee has right 
to security also—Deed—Construction. 

Under S. 8, unless there is a different intention, 
express or implied, the transfer of property passes 
forthwith to the transferee all the interest that the 
transferor has in the property and in the legal in¬ 
cidents of that interest. 

Held, that the transfer was of the entire rights 
arising under the mortgage and not only of the xnort- 
gage decree (1963) 2 Andh L T 404 : A I R 1964 
Andh Pra 297 (298) (Pt A) (Pr 7). 

r“"“S' 8 — Debt as distinguished from mortgage can 

without registration. See Registration 
Act (1908), S. 17. AIR 1955 N U C (Andhra) 5840. 

Ss. 8, 58 and 105 —*Transfer of possession for 

SB 5?; r L lD i repayment of loan — Nature of transaction 
-Whether mortgage - (Deed - Construction). See 
T. P. Act (4 of 1882), S. 58. AIR 1956 Bom 625. 


inttrnrnpnf I ? cret ? 1 . debt — Transfer by registered 
instrument—Securities are also transferred. 


^ d ?° retal debt is transferred by a registered 
I?*-!? 1 * 1011 l r 6 securiHes therefor are also transferred 

(Pr 6) (DB) Sferee * AIR 1950 Pat 211 (212) (Pt B) 


14. Deed — Construction. 

See also Contract Act (1872), S. 10. 

(A) Intention of parties. 

(B) Harmonious construction* 

(C) Repugnancy. 

(D) Conflicting recitals. 

(E) Discrepancy between area and boundaries 

(F) Conduct of parties. 


14, Deed — Construction. 

See also Contract Act (1872), S. 10. 

9 —S. 8—Deed—Construction—Principles. Central 
Bank of India v. Hartford Insurance Co. Ltd., (1965) 
1 SCJ 498; ATR 1965 SC 128S (1289, 1290, 1291) 
(Prs S, 5. 6, 10). 

® —S. S -Deed—Construction — Map attached to 
deed—Lease deed referring to map—Map should be 
treated as incorporated in lease. K. S. Nanji and Co. 
v. Jatashankar Dossa, 1961 BLJR 514 : (1961) 2 
Ker L R 15 : (1962) 1 SCA 332 : (1962) 1 SCR 492 : 
ILR (1961) 40 Pat 4S8 : AIR 19G1 SC 1474 (1477) 
(Pt A) (Pr 9). 

9 -S. 8 — Construction of documents — Case on 

facts. Chunchun Jha v. Bbadat Ali, (1954) SCJ 469 t 
(1954) 1 Mad L J 708 » AIR 1954 SC 345 (346. 347) 
(Pt B) (Pr 6), 

-S. 8—Deed—Construction—Acknowledgment on 

back of bond that nothing was due — Acknowledg¬ 
ment does not amount to acknowledgment that noth¬ 
ing was due to either party. AIR 1955 NUC (Ajmer) 
4141. 

—S. 8—Deed—Construction—Case on facts, See 
Trusts Act (1882), S. 0. AIR 1955 NUC (All) 1704 
(DR). 1 ' * 

-S. 8 -‘Issue (SanthathiV -‘Does not have an issue 

—Includes adopted son. See Words and Phrases — 
“Issue.” AIR 1958 Andh Pra 447 (DB). 

- S, r 8 7 Deed—1Construc U°n-Rules as to—Langu¬ 
age of document; primarily to be considered. See 
Deed—Construction. AIR 1961 Assam 173. 

—S. 8—Construction — Case on facts. AIR 1954 
Assam 45 (48) (Pt B) (Prs 16,17). 4 

—S. 8-Lost grant-Entry in record of rights that 
tank is to irrigate some particular plots—It does not 

show that owners were as a matter of fact irrigating 
plots from tank at time of settlement-Actual grants 
might have been lost or missing. See Government 
Grants Act (1895), S. 3. AIR 1955 Cal 510. * 


-Ru S le 8 ” C ° n,lrUCli0n ~ ReleaSe ~ Meaniflg of words 


In the matter of construction of releases or relin¬ 
quishment deeds, the rule is that the general words in 
the operative part would be controlled by- the rerf 

2 ciU09 2 SC 29 ‘ 1952 SCJ 11 FolL WlMBi 


•— s - 8—Deed—Construction—Contract — Const 
* era Ji°o^ rt ° f surrounding circumstances - (Contract 

(Pt c/lPr ll) (FB). AIR 1959 

• —S. 8—Deed-Construction — Contract between 

19591MrcUS-, 1 ife?? 8 m ,-“*>»»« 
Midh Pra 151 (160, 161) (Pt D) (Pr 17) (FB)!* 1959 

• 8““Deed—Construction—Contract—ImnlieA 

term-Business contract-(Contract Act (1872) S 10 ) 

— (Deed— Construction—Contract.) V *"®**vj 
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A contract which is intended to be binding may be 
enforceable even though certain terms have not been 
precisely agreed, if the nature of the terms can be 
ascertained by implication. One cannot add to a con- 
tract an implied term inconsistent with or which con¬ 
tradicts the express terms of the contract. But in a 
suitable case one can imply a term, if it is necessary 
to give it business efficacy. Gulubchand Gambhirmal 
v. kudilal Govjndram, 1960 MPLJ 334 : 1959 MPC 
143 : 19o9 Jab LJ IS : AIR 1959 Madh Pra 151 (161, 
162) (Pt F) (Pr 18) (FB). 1 * 


Ss. 8, 52. 76, lOo—Landlord and Tenant—Rela¬ 
tionship — Usufructuary mortgage — Lease back to 
mortgagor—Effect of — Suit for rent—Maintainabi- 
lity—(Civil P. C. (1908), O. 34, R. 14). 

The elementary rule of interpretation is thata docu¬ 
ment should be construed according to its plain words 
and that the words must be interpreted in their natu¬ 
ral and ordinary sense, if a person has created a 
usufructuary mortgage, then it means that he has 
given possession of the property to the mortgagee. In 
the circumstances the mortgagee can give a lease of 
the property either to the mortgagor or to any third 
person. And when a mortgagee gives a lease either to 
third person or to the mortgagor, it is certainly, a 
new relation that has been created. (Because of the 
bar of O. 34, R. 14, Civil Procedure Code, the mort¬ 
gagee landlord may not succeed in having the property 
put up for sale, but he can certainly seek satisfaction 
of the decree from the person and other property of 
the mortgagor-tenant. AIR 1957 Pat 24. Commented 
upon. 1958 MPC 551 : 195S MPLJ 736 : 195S Jab 
L J 783 i AIR 1958 Madh Pra 319 (320) (Pt A) 
(Prs 5, 6). 

—— S. 8—Deed—Construction—Principle stated. 1957 
MPLJ 196. 

-S. S— Deed — Construction — No'distinction in 

construction between partition deed and other docu¬ 
ments inter vivos or by way of testamentary disposi¬ 
tion. (’64) 77 Mad L VV 691: ILR (1965) 1 Mad 41: 
AIR 1965 Mad 193 (195) (Pt B) (Pr 6) (DB). 

-S. S—Debtor and creditor—Loan or deposit — 

Tests. (1961) 2 MLJ 349 : ILR (1961) Mad 955. 

-S. 8—Hypothecation and hire purchase agree¬ 
ment — Distinction—Rule of construction stated. See 
Contract Act (1872), S. 172. AIR 1960 Mad 328. 

-S. 8—Construction—Release—Promise to execute 

deeds for better securing the estate. 

Held, on facts that in order that title to the estate 
might be secured to him, it was necessary that the 
plaintiff should have a proper deed of conveyance. 
Even if the deed of release had been registered, the 
plaintiff would need a deed of conveyance in order 
to become owner otherwise than by adverse posses¬ 
sion. The expression “all deeds and writings for 
better securing the estate” could not be limited to 
deeds or writings which were in the contemplation 
of the parties at the time of the execution of the deed 
of release. Any deed or writing, which the plaintiff 
might subsequently find to be necessary in order to 
secure title, would under the clause in the deed of 
release have to be executed by the defendant, provid¬ 
ed, the plaintiff’s claim that such furtherdocument be 
executed was reasonable aad the plaintiff offered to 
bear the expenses of the execution and registration of 
such document. Hence in enforcement of the promise 
made by the defendant in the deed of release the 
plaintiff was entitled to have a proper deed of conve¬ 
yance executed by the defendant at the plaintiff’s 
cost and registered. 1959 Mad W N 258 : ILR (1959) 
Mad 552 : (1959) 2 MLJ 324 : AIR 1960 Mad 33(41) 
(Pt F) (Prs 42, 43) (DB). 

--S. 8 —Deed—Construction—Settlement—Case on 


facts. See Muhammadan Law 
Mad 770 (DB). 


— Gift, AIR 


1954 


j-'CCU 


_ rucuon-Ataiuuu entitled to 

lite-interest in property, by agreement, appointing 
defendant entitled to property after her death, to 
collect rent and pay her fixed amount of Rs.30/. 
p. m. every month — In default, agreement to stand 
cancelled — Provision in case of default is essential 
condition—Deed held not deed of surrender—Agree¬ 
ment did not relate to immovable property. 33 Mv« 
L J 1121: I L R (1960) Mys 96. * 


—-S. S—Deed—Construction—Principles. See Deed 
—Construction. AIR 1965 Orissa 121. 


;- s - 8 — Deed — Construction — Principles. See 

Limitation Act (1905), S. 19. AIR 1959 Pat 69 (DB). 

-S. 8—Deed — Construction — Oral evidence, ad. 

missibility. See Evidence Act (1872), S. 92. AIR 
1957 Pat 126. 


-S. 8—Deed—Construction—Case on facts. 1956 

B L J R 314. 

-S. 8—Rules of—Construction of document, stated. 

See Contract Act (1872), S. 10. AIR 1954 Pat 586 
(DB), 

-S. 8—Deed—Construction—Recording evidence 

for interpreting document not proper. 

A document has to be interpreted on its own terms 
and at the most in the light of the surrounding cir¬ 
cumstances of the case and the intention of the 
parties. It would not be necessary or even proper to 
record evidence for the purposes of interpreting a 
document. (1981-62) 20 F J R 253:1961 CurLJ 
(Part 1 AA) 1 : (1962) 1 Lab L J 534 : I L R (1961) 
2 Punj 421. 

-S. 8—Suit for pre-emption—Court must look into 

the nature of transaction i. e., intention of parties— 
Case on facts. AIR 1954 Punj 115 (116) (Pt A) 
(Prs 5, 8). 

-S. 8 — Deed — Construction — Principles. AIR 

1964 Raj 184 (DB). 

-S. 8 — Construction of deed, principles of. See 

Registration Act (1908), S. 17. AIR 1959 Raj 15. 

-S. 8—Merger of Estates (Saurashtra)—Agreement 

of merger — Right of estate holder to ijara dues in 
respect of liquor sale — Agreement construed. AIR 
1955 N U C (Sau) 681. 

-S. 8 — Construction — General rules of. AIR 

1955 N U C (Trav-Co) 5110. 


14 (A). Intention of parties. 

9-S. 8 — Construction — Intention of parties— 

When the words are clear and unambiguous there is 
no scope for drawing upon hypothetical considera- 
:ions or supposed intentions of the parties. Ln,0 Q n fi(n 
India v. Kishorilal Gupta, 1961 Andh L T 20 : (i960 
L S C R 493 : 1960 S C J 1101: (1960) 2 SC A 3431 
\ I R 1959 S C 1362 (1367, 1368) (Pt B) (Pr 6). 

§-S. 8-Deed—Construction — r' 

ales stated. See Income-tax Act (1922), 5.1 
\ I R 1959 S C 254. 

B-S. 8-Dedication-Complete or partial dedica* 

ion - Effect of - Question of intention of parbw, 
row gathered. See Hindu Law Religious 
nents. A I R 1957 S C 797. 

)-S. 8-Deed-Construction - Intention - Sur- 

ounding circumstances. . 

In construing a document whether> n \he 

n vernacular the fundamental rule is to ascert 
ntention from the words used ; the J^rounding! cir- 

mmstances are to be considered l but , l ¥ t ‘ s .a ni L of 
he purpose of finding out the intended mea ? 1D 1 f 
he words which have actually been employed. Ram 
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CoDal v. Nand Lai, 64 Mad L W 547 : 88 Cal L J 1 i 
1951 All L J 24 : 1950 S C J 575 : 1950 S C R 766 , 
AIR 1951 SC 139 (141) (Pt A) (Pr 7). 

_S. 8—Deed—Construction—Will—Case on facts. 

See Succession Act (1925), S. 74. AIR 1954 Ajmer 
63 (2). 

_S. 8—Deed—Construction — Genuine or sham — 

Motive of parties to avoid statute — Whether ground 
to assail transaction. 

If a transaction is genuine and intended to be acted 
upon, it cannot be assailed on the ground that the 
motive of the parties was to avoid a particular statute. 
Secondly, on the other hand, if it is ‘sham’ transac¬ 
tion never intended to be acted upon but only a legal 
mask for quite another sort of transaction, the Court 
will tear off the mask to see the real face of the 
transaction; and the fact that the mask is legally 
perfect, in itself will not save it from being torn off 
and discarded. The border line between motive and 
intention may be thin and hard to distinguish—every 
border is troublesome for those who have to guard 
it—but the question whether a particular transaction 
is genuine or ‘sham’ is one of fact and the decision 
must depend upon the circumstances of each case. 
A I R 1959 All 440 (449) (Pt E) (Pr 28). 

—S. 8—Construction—Intention — Charitable En¬ 
dowments — Gift whether of land or only of trees 
standing on it. 

Held, on facts that the land itself was dedicated 
and not only some partial interest in it. (1959)1 
Andh W R 357 : A I R I960 Andh Pra 35 (37) (Pt D) 

—S. S-Evidence Act (1872), Ss. 92, Proviso (6), 94 
and 95 — Construction of document — Intention of 
parties—Extrinsic evidence — Admissibility of. See 
Evidence Act (1872), S. 92, Proviso (6). A I R 1959 
Andh Pra 612 (DB). 

- Ss. 8 and 105-Deed-Construction-Kabuliat. 

Rent payable in kind — Fixed quantity of paddy 
payable as rent—In case of default, fixed sum payable 
as its price—Default—Held, landlord was entitled to 
recover only stipulated sum and not price of crop at 
market rate I L R (1953) 5 Assam 94 : A I R 1954 
Assam 45 (43) (Pt A) (Prs 15, 17). 

‘ S ‘ 8 ~ Construction-Intention-Duty of Court. 

° e ! d L 0n [ ac !? th " ttheresol ution in question that 
was taken by the Corporation at its meeting amount- 
ed, in substance, to a resolution renewing the appoint- 
1 f 8 £? mmissione r and not to mere recom- 

SilflLB (SwuMT" 1 - <,59> 63 Ca ‘ W N 

~Tnn COnS ^ C - tiOD " k}® 110 ® “ Principles of 
(1872^. 92)7 E c evidence ~ (Evidence Act 

Is SaiS!® 01 °1 interpretation of a written instrument 
decl a d r^ Ver / he u inteDti0n J 0f the auth °r. the written 

to Intention* who * e , mind |t is always considered to 

i^rument Th« U ff *5 8 a ^ered from the written 
wcrumeiit. The function of the Court is to ascertain 

th f WOrds , used and written 

intended 5l U |^ 0nt i? nd n0 * t0 find out what was 
«■ h £r ve hQen , written. It is the duty of the 

expressed 8l m fl flS C tf t K t - hein J enti u nas ex Pressed, the 
DretaHnn 0 m , e . am . n 8 being, for the purpose of inter- 
missible Vr» q m Va lent to the intention. It is not per- 

substitute the r> 6SS intention of the parties and to 
sunstitute the presumed for the expressed intention. 

ed in wiitiU nt i e f n i i0n °f the par ,! ies has beea reduc 

extrinsic evilfLo, ,S n , ot l , genera11 )' permissible to use 
__ i». evidence* whether Orel or containpH in 

sale OMwelfaiiJf instruclIons » drafts, or conditions of 
sale or preliminary agreements, unless the provisions 


of S. 92 of the Evidence Act are satisfied. 195S Ca! 
L J 252. 

-S. 8 — Construction of Will - Principles stated. 

See Succession Act (1925), S. 82. AIR 1957 Ca) IdC- 

(DB). 

—S. 8 — Construction — Trust. 

A deed must be presumed to intend what it says 
and its provisions must be so construed, whenever 
possible, as to give effect to that intention and so 
must the directions contained in the deed be held to 
be workable and intended to be worked, if such a 
construction is open on the words used. (1956) 29 
IT R 781 1 AIR • 1956 Cal 164 (167) (Pt B) (Pr 10) 
(DB). 

—S. 8 — Lease — Construction — Rent payable 
partly in cash and partly in kind — Money value of 
rent in kind mentioned — Money value, if fixed value 
or market value — It depends upon intention of 
parties as appearing from lease. AIR 1955 NUC 
(Cal) 2909. 

-Ss. 8, 108 (g) — Contract to the contrary—Lease 

for purpose of Cinema shows containing covenant 
for free admission to lessor—Lease containing clause 
that on lessee’s failure to carry out terms of lease 
lessor would be at liberty to determine lease — 
Covenant does not imply that lessee shall be liable 
lo pay entertainment tax imposed on lessor for 
witnessing performances — (Lease — Construction). 
AIR 1955 NUC (Cal) 2865 (DB). 

-S. 8 — Landlord and Tenant — Suit for arrears 

of rent — Provision in lease deed for payment of rent 
in kind or its cash equivalent — Construction of — 
Mode of, indicated. AIR 1955 NUC (Cal) 843. 

-S. 8 — Construction — Partition or maintenance 

arrangement — A provision for mutation by itself is 
not a sure indication of partition arrangement as 
contrasted with a maintenance arrangement, 1959 
Ker L R 148. 

— Ss. 8, 55 — Indemnity clause—Construction. 

Where the indemnity clause merely states that if 
there are any subsisting charges on the property, the 
same would be paid Ou by the vendors themselves 
without causing any loss to the vendee and that if 
the vendee sustains any loss on account of the vendor’s 
default to pay off such encumbrances, he will be 
entitled to recover the amount of such loss with 
interest on the same from the properties included in 
the sale deed towards security for such possible loss, 
the indemnity clause being thus restrictive in its 
scope and application, it cannot be said that it would 
take in losses arising out of any deficiency in the 
extent of the property. Even if it is taken that the 
indemnity clause is comprehensive enough to cover 
a case of loss sustained by the vendee of the property 
on account of its deficiency in extent that clause can 
come into operation only in the event of the vendee 
sustaining any actual loss and not in any other 
contmgency. 1957 Ker L J 448 : 1957 Ker L T 485 r 

(Pt D) (Pr 8)fDB)1 75 * AIR 1957 Ker 181 (1S5 ‘ 189 > 

^“7?* $ — Deed — Construction — Contract — 

(1872) ' s - 10) - (De ' d - 

in^n^V^h^parUM 0 ^^ 11 !)! ^ce^ned hot !he 
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enquiry into what was thought or intended is ruled 
out. If, however, there is ambiguity in the language 
employed, then it is permissible to look to the sur¬ 
rounding circumstances to determine what was 
intended. 1957 Jab L J 403 : (1957) MPLJ 196. 

-S. S — Settlement — Creation of life interest in 

favour of two beneficiaries and gift over descendants 
of one of them — Effect stated. AIR 195$ Mad 334 
(DB). 

-S. 8 — Deed — Settlement deed — Intention of 

settlor how to ascertain. 

The intention of the settlor has to be ascertained 
by a reading of the document as a whole and if there 
is any ambiguity Court can look to the circumstances 
under which the document came to be executed and 
also- if necessary to the subsequent conduct of the 
parties which might throw some light on the inten¬ 
tion of the settlor. (1952) 2 M L J 8S4 : AIR 1953 
Mad 566 (5GS) (Pt C) (Pr 13). 

-S. S — Construction — Intention of parties and 

not lawyer’s opinion should guide. (1960) 2 O J D 
273 : ILR (1960) Cut 307 i AIR 1960 Orissa 165 
(167) (Pt B) (Pr 8) (DB). 

•-S. S — Deed — Construction. 

In construing a document, whether in English or 
the Vernacular, the fundamental rule is to ascertain 
the intention from the words used in the document. 

If the words are express and clear, effect must be 
given to them, and any extraneous enquiry into what 
was thought, or intended is ruled out. The real 
question in such a case is not what the parties intend¬ 
ed, or meant, but what is the legal effect of the 
words which they used which have actually been 
employed. Where the terms of the document are 
unambiguous, it is not open to the court to say that 
the document means something else than what it 
clearly says, merely because the parties have gone on 
for a long time so understanding it. In a case of 
ambiguity, however, evidence is admissible as to the 
manner in which the thing granted has always been 
possessed and used, for so the oarties thereto must 
be supposed to have intended; and it is open to the 
court to call in aid acts under the deed as a clue to 
the intention. The construction of a document cannot 
dppend on one isolated word taken from its context; 
the document should be construed as a whole. Case 
law, Rel. on. 1956 B L J R 314 : 1956 Pat L R 298. 

_S. 8 — Gift or will — Tests for determination 

stated. AIR 1955 NUC (Trav-Co) 2362 (DB). 

_Ss. 8, 11, 122 — Gift deed — Construction — 

Case on facts. AIR 1955 NUC (Trav-Co) 1249 (DB). 

14 (B). Harmonious construction. 

_S. 8 — Deed — Lease deed — Construction of — 

Held, on a construction of the lease that tenant was 
liable to ejection at the option of landlord and that 
clause relating to termination of lease by Canton¬ 
ment Committee operated only in exceptional circum- 
ctances. AIR 1955 NUC (Ajmer) 4418. 

_S. 8 —Deed —Court is bound to take deed as it 

otands. 

Per Desai J.—The Court is bound to take the deed 
as it stands and cannot add to its terms or substi¬ 
tute in its place another deed which the Court thinks 
should have been made. The power of a Court is to 
construe a deed and not to reconstruct it. If there is 
any omission in the deed, it is certainly not lor the 
Court to fill up the omission or to put a forced 
construction uoon its terms. AIR 19o2 All 1011 
(1019) (Pt E) (Pr 43). 

_S. 8 — Deed — Construction of — Ambiguity in 

term of contract — Ambiguous term is to be con¬ 
strued against one who has executed the deed. 0< 


ACT (1882), S. 8, Note 14 (A) 

Pp‘r 2^ (Sfl) 10 ' AIR 1963 Cd 325 (330 > (ft F) 

S. 8-Construction—Harmonious constructions. 

In construing any writing, be it a writing, settle¬ 
ment or anything else, every clause must be consi 
dered with reference to the context and other clauses' 
ot the writing so as, as far as possible, to make a 
consistent whole and that no part of the writing 
should be construed in isolation for the intention of 
the author of the writing is to be found not in one 
part of the writing or in the other, but in the entire 
writing and that intention can best be gathered by 
viewing a particular part of the writing not detached 
from its context in the writing but in connection 
with its whole context. (1964) 1 ITJ 201: (1965) 
55 ITR (ED) 1 : AIR 1965 Guj 9 (13, 14, 15) (Pt A) 
(Pr 3) (DB). 


-S. 8-Construction—Settlement deed—Intention 

of settlor—(Hindu Law-Gift). 

The true intention of the settler has to be gathered 
not by attaching importance to isolated expressions 
but by reading the deed as a whole with all the 
provisions and ignoring none of them as redundant 
or contradictory. 1957 Ker L T 990 : 1957 Ker LJ 
769 : ILR (1957) Ker 822. 

-S. 8 — ‘Expressio unis est exclusio alterius’ — 

Applicability—‘Advance’—Meaning of. 

An ‘advance’-means literally a payment before- 
hand. In certain cases it may be a loan but not 
necessarily so. Where an advance is declared to be 
re-payable though only conditionally, it would lean 
to the side of a loan. 

In interpreting deeds the applicability of the maxim 
expressio unis est exclusio alterius is not an absolute 
one and its application depends on the intention of 
the parties as discoverable upon the face of the 
instrument. The maxim ought not to be applied.wben 
its application, having regard to the subject-matter 
to which it is sought to be applied, would lead to 
inconsistency or injustice. 1960 Mad WN 74 1 (I960) 
2 Mad L J 13. 

-S. 8 — Usufructuary mortgage and lease of pro¬ 
perty back to mortgagor — Mortgage and lease whe¬ 
ther part of same transaction — Test. See T. P. Act 
(18S2), S. 58, Note 31. AIR 1957 Pat 24. 

-S. 8 — Deed — Construction — Must be read as 

whole. AIR 1955 NUC (Raj) 4046. 


14 (C). Repugnancy. 

) —S. 8—Deed— Construction—Proviso. 

Per Mukherjea J.—A proviso is normally an exsept- 
ng or a qualifying clause and the effect of it is to 
xcept out of the preceding clause upon which it u 
ngrafted something which but for the proviso wou 

Per Chandrasekhara Aiyar J. — The technical rules 
if interpretation of.provisos and exceptions, with re- 
erence to their scope and legal effect, a( j°PJ® d , 
instructing statutes should not ordinarily oe im- 
lorted iD interpreting deeds and documents execute 
iy laymen. Angurbala Mullick v. ft DebabraU MuUtefc 
951 S C I 394 : 64 Mad L W 960 , 1951 SCB 1125 
LR (1952) 2 Cal 209 : AIR 1951 S C 293 (300, 3U1J 

Pt C) (Prs 20, 23). 

—S. 8-Construction of deed-Repugnancy - Gi« 
nd later bequest-intention of the executant has w 
>e ascertained from the recital as a whole - Earlier 
.art reeding gilt as accomplished fact andI latter part 
ontaioing bequest - Latter part canDOt be operativ 
-Hindu Law - Gift or bequest - Construction 
eed — T. P. Act (1882), S. 8-Deed-Construction 
lepugEancy. ILR (1964) 2 All 534. 
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_S 8 — Construction — Clause conferring full 

ownership - If consistent with Providing rents as 
maintenance discussed. 1959 Ando L T 07, 

_s. 8 - Deed containing two clauses repugnant 

to each other—Interpretation. 

Ordinarily the intention of the executant of a 
document has to be ascertained from the instrument 
read as a whole and not by reading isolated passages 
therein without reference to the other passages, and 
the attempt should be to reconcile as tar as possible 
the apparently ineconcilable clauses. If, after read- 
ing the document as a whole and making this 
attempt, it is seen that there are two passages which 
are wholly irreconcilable and repugnant to each 
other, the subsequent clause in the instrument of 
transter or gift, inconsistent with the nature of the 
gift or interest made by the earlier clause, has to be 
rejected as repugnant to the earlier clause. 1958 Ker 
LT 516: 1958 Ker LJ 747. 

-Ss. 8 and 28—Scope of—Clause in deed confer. 

ring absolute interest — Subsequent clause creating 
interest in another transferee on happening of speci¬ 
fied uncertain event — Whether operates in defeas¬ 
ance of prior clause—(Deed—Construction). 

It is only it an interest is created by a subsequent 
clause in an instrument of transfer in favour of 
another transferee conditional on the happening of a 
specified uncertain event that the subsequent clause 
can be taken as a clause in defeasance of an earlier 
clause creating an absolute interest and the absolute 
interest created by the earliest clause taken as a 
limited or life estate. 1958 Ker L T 516 : 1958 Ker 
L J 747. 

-Ss. 8, 19 and 21 — Restraint on alienation and 

gift over—Partition deed between father A and son B 
giving A right to mortgage anddease but not to sell or 
gift over—B to get A's share in case of A not getting 
son by second marriage — A not marrying again — 
Held, on construction that A got only life estate 
under partition deed and B was entitled to vested 
remainder. See Hindu Law — Partition. AIR 1905 
Mad 193 (DB). 

—S. 8 — Deed — Construction—Clause restricting 
alienation — Zamindar'e right to resume pre-settle¬ 
ment ioam — Hindu Law — Inheritance'-Still-born 
ohild—Right to inherit to such child. 

Where a clause restricing the alienation is not in 
derogation ot an absolute grant but is a condition of 
the grant itself, the intention of the parties must be 
given effect to. 


Held, on facts that the gift deed was not valid 
and that plaintiff was not entitled to any relief except 

provision in the partition deed. 

{pfcf A CHp L f 2 6 5 4 ! AIR 1952 Mad 166 (167,168) 


14 (D). Conflicting recitals. 

'- r . ^-S^peed—Construction—Hindu joint fam 
Award embodying partition among members—Cc 
met between earlier and later directions — Villa 
gjven kul haq haquq samet milkiyat’ to co.sharer 
Direction followed by mention of purposes (met 
rag expenses of worship and maintenance of pub! 

was being given—Villa 
™l°* dicat «d absolutely to temple and R was giv 
*55: °5A as “anager and trustee—(Hindu L 

lfiS 1 S 0 ?k E n dOW ^ at “ DedlCati0Q - PrOof )' A 

AUWSMadh Pra 246, Reversed. Ramkishorelal 

Kamaharayan, 1963 M P L J 396 , (1903) Supp 
5m i!A 7 JLW* Mah L J 428 : 1903 Jab L J 5S 

19,“Si, 22® 24). ° (8H S95 ’ 896, 8971 (Pt B) ‘ Prs 

~^«d-Conrtruc™onj. tr * l '° MB n ° Cet ~ tMuil 

[Vol. 14] Fn.D. 21. 


The maxim falsa demonstrate non nocet means 
that if tbere^be an adequate and sufficient description 
with convenient certainty of what was meant to pass, 
an erroneous addition to the description will not 
vitiate it. Where there are two conflicting descrip¬ 
tions of the subject-matter of a grant or two conflict¬ 
ing parts of the same description, that which is the 
more certain and stable and the least likely to have 
been mistaken or to hive been inserted inadvertently 
must prevail if it sufficiently identifies the subject- 
matter. Preference ought to be given to that element 
of the description of the subject-matter which is most 
consistent with the intention of the parties to be 
collected from other parts of the deed, illumined if 
necessary by the surrounding circumstances and 
subsequent conduct of the parties. 1957 KLT 825: 
1957 Ker L J 925. 


14 (E). Discrepancy between area and 
boundaries. 


•-S. 8—Construction —Grant purporting to carry 

out contract for sale of inam land — Contradiction 
in description and conditions upon which it was 
directed to be sold — Construction — Words and 
Phrases — Agraharam — Tenancy Laws — Madras 
Estates Land Act (l of 1908 as amended in 1936), 
S. 3 (2) (d). See Government Grant’s Act (1895), S. 3. 
AIR 1950 P C 105. 


-S». 8, 54—Sale-deed — Construction — Discre¬ 
pancy between area and boundaries — Effect — 
Admissibility of extrinsic evidence — (Evidence 
Act (1872), S. 92) — (Deed — Construction). 

If a contract has been reduced to writing, oral 
evidence cannot be received of what passed between 
the parties before the document was written or 
during that time it was under preparation or after its 
execution so as to vary or qualify the written 
contract. Whatever he the negotiations that may 
precede the contract of sale, the parties will be 
bound by what they have embodied in the written 
contract. Extrinsic evidence of the intention of the 
parties to a contract of sale from declarations and 
negotiations preceding the contract is inadmissible 
to interpret the meaning of the written contract or of 
the intention of the parties to the transaction. 

In English law the statement as to area therein 
would be rejected as falsa demonstrate and the same 
principle is applicable here. 


regaras tne statement ot area are likely to 
occur in the case of unsurveyed lands, but the houn- 
danes, it they are well-defined and ascertainable with 
certainty, give an accurate idea of the land intended 
to be conveyed under the deed. In.such cases, as 
between the vendor and the purchaser the entire 
extent of land comprised, within the boundaries, be 
it more or less than the area described, is the subject 
of bargain and any excess or deficiency in ar ea 
does not amount to a breach of warranty. Case-law 
referred. AIR 1955 NUC (Andhra) 5841. 


•S. 8 — Deed — Construction. 

uJUgS ther V?, “ * )l \ flict between description by 
boundaries and description by area, the canon of 

construction that is applied is that, if the description 
k* b °' in A ane , s K is J )reci f e f° d accurate, it prevailsover 

(cShowIdb) J esctpttonby area * AIR 1955 Nuc 


^on» 


~ umwhuiuu ny nounaaries—(Deed 

struction). ' 

thereon a construction of the sale seed, it is clear 
that the intention of the parties w&s to cpil » t 

land within wel].deBnedTouK«S Iny e™ D »n 

statement regarding its extent should be retected^n. 
falsa demonstrate. 1957 Ke, L J 448 < 1957 Ker L X 
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4S5 : 1LR (1937) Ker 475 : AIR 1957 Ker 131 (185) 
(Pt C) (Pr 7) (DB). 

-S. 8—Construction of deeds—Conflict between 

boundaries and area — Rule of construction — Des¬ 
cription of area when prevails —(Deed — Construc¬ 
tion.) 

When there is a conflict between the area and the 
boundaries mentioned in a document the description 
of the boundaries should be accepted in preference 
to the area mentioned in the document for determin¬ 
ing the extent of the land conveyed thereunder. 
Such is the usual rule; but this is not an inflexible or 
infallible rule and when, from the proved circum¬ 
stances it is clear that the intention of the parties 
was only to convey the extent mentioned in the 
document, even though the boundaries would take in 
a larger area, effect has to be given to their inten¬ 
tion and the description of the boundaries cannot be 
allowed to prevail. 1957 Ker L T S86 : 1957 Ker L J 
722 : ILF. (1957) Ker 835. 

-S. 8—Deed—Construction—Extent of Property- 

Conflict between area and boundaries — Determina¬ 
tion of extent of property — Rule as to. 

Ordinarily, in the case of a conveyance, lease or 
other document, in ca«es of conflict between the area, 
the survey number and the boundaries of the property 
mentioned in the document, the boundaries are to 
prevail aod the rest is considered as false or erroneous 
description, in theabsenceof circumstances indicating 
that the application of the rule of predominance of 
the boundaries in cetermining the extent of the land 
covered by the deed will lead to an error. 1951 KLT 
117. 

-S. 8— Deed — Construction —Conveyance— Pro¬ 
perly sold described by boundaries- Boundaries will 
normally determine property conveyed. AIR 1955 
NUC (Madh B) 4892. 

-S. S-Deed—Construction—Text accompanied by 

diagram—Diagram contradictory to text— Text pre¬ 
vails. AIR 1955 NUC (Madh B) 3U3S. 

-S. 8 — Deed — Construction—Sale-deed—Bound¬ 
aries of land sold specified exactly—Approximate area 
also mentioned — Description of land by boundaries 
prevails. AIR 1963 Mad 147 (147, 148) (Pr 2). 

-S. 8—Boundaries and description—Deed cons¬ 
trued. AIR 1955 NUC (Mad) 2435. 

--S. 8—Discrepancy between boundaries and area. 

Where on a construction of the sale deed the 
intention of the parties was to sell a parcel of land 
within well-defined boundaries, the measurements 
should be rejected as falsa demonstratio. ('51) 1951 
Mad W N 869 : 65 Med L VV 82 : 1951-2 Mad L J 
OIL i 1LR (1952) Mad 682 : AIR 1953 Mad 769 
(774) (PtC) (Pr 32) (DB). 

-S. 8—Construction—Difference between area and 

boundaries-Operative portion in the document to be 
looked to. AIR 1961 Orissa 97 (99,100) (Pt C) (Pr 9). 

—S. 8—Applicability of falsa demonstratio—Admi¬ 
ssibility of oial evidence. AIR 1955 NUC (Pat) 1591 
(DB). 

-S. 8 —Deed — Construction — Sale Certificate- 

Description and area Conflict between— Becitals 
describing property sold and those giving area and 
jama — Inconsistency between — Which to prevail 
—Paramount description and false or incorrect des¬ 
cription. 

The principle is well established that if the 
description of a property in a deed of sale is 
sufficient to render certain what is intended, the 
addition of a wrong name, or of an erroneous state¬ 
ment as to quantity, occupancy or erroneous enume¬ 
ration of particulars will have no effect. ;As soon as 


ACT (1882', S. 8, Note 14 (E) 

there i; an adequate and sufficient definition, with, 
convenient certainty, of what is intended to pasi bv a 
deed, any subsequent erroneous addition will not 
vitiate it, according to the maxim, falsa demonstratio 
non nocet. VV here the portion conveyed is perfectly 
described and can be precisely ascertained, and there 
is no difficulty except that arising from a subsequent 
statement about the area being so much, the latter 
statement becomes merely a fasle description of that 
which is conveyed with convenient certainty before. 

Held, on facts that the property purchased was 
adequately described as “one anna pokhta share”, 
etc., and that the subsequent addition of the area the 
share of the Sudar Jama and the valuation was 
erroneous and would not affect that which had been, 
conveyed with certainty before. 

Sarjoo Prasad, J.: — What was purchased at a sale 
in execution must depend essentially upon the 
recitals in the sale certificate which is a document of 
title; and when the recitals are clear and unambiguous- 
it is not open to the parties to refer to recitals in any 
other document or to any other evidence in the case 
to construe the recitals in the sale certificate. But 
where the entire description of the property as given 
in the sale certificate does not fit in with the des¬ 
cription of any particular property of the judgment- 
debtor, it has to be ascertained which part of th& 
recital is the true and correct description and which 
is an incorrect or false description. AIR 1952 Pat 146- 
(147. 148) (Prs 5, 9) (DB). 

—— S. 8—Conflict between description of area given 
in compromise and decree based on it and measure¬ 
ments — Power of executing Court to ascertain pro¬ 
perty. See Civil P. C. (1908), S. 38. AIR 1958 Punj 13. 


14 (F). Conduct of parties. 


-S. 8 —Deed—Construction— Subsequent declara¬ 
tion or conduct of parties. 

It is a firmly established rule that the construction 
of a contract cannot be affected by the declaration 
of parties made subsequent to its date though when 
fhe words are ambiguous they may be explained by 
the previous or contemporaneous conduct of the 
parties. 57 Bom L R 850 : AIR 1955 Bom 419 (429) 
(Pt G) (Pr 21). 

-S. 8—Construction — Subsequent declaration or 

conduct of parties does not affect construction or 
document — When words are ambiguous they may 
be explained by previous or contemporaneous con¬ 
duct. AIR 1955 Bom 419 (429) (Pt C) (Pr 21). 


-S. 8 — Construction — Subsequent conduct — 
levancy—(Evidence Act (1872), b. S). 
Contemporaneous exposition is helpful where the 
cuments are ambiguous. But this method is 
tays fraught with danger. Where there is no 
biguity in the document, the evidence of actings 
parties is irrelevant. 1958 M P L J 198 : 1958 Jab 
| 289 i 1958 M P C 317 : AIR 1958 Madh Fra 246- 
>4, 255) (Pt I) (Prs 39, 42) (DB). 

Reversed on another point in AIR 1963 S C 890.] 

-S. 8-Appreciation of evidence- Statements made 

im ulterior motives — (Deed — C^ D w r jl 1 n ' olfi- 
idence Act (1872), S. 5. AIR 1958 Madh Pra 246 


Reversed in AIR 1963 S C 890.] 

-Ss. 8 and 107 - Registered lease deed - Inter- 
tatiou by reference to antecedent negotiation 
ard by Industrial Tribunal - Error apparent.on 
. of record - [Industrial Disputes Act (1947), 
5 (1)]—(Constitution of India, Art. 226). 

Chen once the terms of a contract are reduced to 

form of a document, particularly to the form of ^ 
istered lease deed the contract must be construed- 
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according to its term, and cannot be explained or 
interpreted by antecedent negotiation that led up to it. 
Where, therelore, an Industrial Tribunal relies upon 
a letter written by the lessee in the course of negotia¬ 
tion for the purpose of construing the obligations of 
the lease there is an error apparent on the face of the 
record. (1954) 2 M L J 447 : 67 Mad L W 669 s AIR 
1954 Mad 1045 (1048) (Pt C) (Pr 14). 

-S. 8—Deed-Construction-Conduct of parties — 

Party’s opinion about legal effect — Use of. See Evi¬ 
dence Act (1872), S. 91. AIR 1957 Pat 278 (DB). 

-S. 8-Deed—Ambiguous document— Subsequent 

conduct if can be considered. 

The circumstances attending the creation of the 
document may be looked into in case there is 
ambiguity, and it is capable of two interpretations. But 
if there is no ambiguity extraneous matters cannot be 
looked into. In no case can subsequent happenings 
and subsequent conduct of the parties be utilized for 
the interpretation. AIR 1952 Vindh Pra 25 (28) (Pt G) 
(Pr 14). 


14 (G). Construction to be in accord with law. 

0—S. 8—Deed—Construction—Deed partly void — 
Effect. 

The fact that a clause in a deed is not binding on 
the ground that it is unauthorised cannot ipso facto 
render the whole deed void, unless it forms such an 
integral part of the transaction as to render it im¬ 
possible to sever the good from the bad. 

Where a proviso in a lease deed is void as it is un- 
authorised, and the effect of declaring the proviso 
void will leave the rest of the deed whole and intact, 
the lease without the proviso is perfectly valid. 
Karanpura Development Co., Ltd. v. Kamakshiya 
L, Narain Singh, 1956 Pat L R (S C) 115: (1956) 
S C J 511 : 1956 S C R 325 : ILR 35 Pat 573 : 1956 
S C A 591: AIR 1956 S C 416 (459) (Pt G) (Pr 37). 

—S. 8 — Deed — Construction — Construction to 
lean towards validity of document. AIR 1955 NUC 
(Assam) 3639. 


-S. 8-Construction — Settlement deed. 

Settlement consisting of valid and invalid terras 
— Separation not possiblc-Settlemeut is invalid as a 
whole. 89 Cal L J 224 : ILR (1954) 2 Cal 41 : AIR 
1952 Cal 763 (767) (Pt D) (Pr 34). 

8—Deed-Construction — Trust Deed - Trust 
D .i°. be ,nler Preted « not to be repugnant to the 
settled law on the subject — Assessee transferring his 
shares in companies to a Trust — Assessee, himself a 
trustee investing trust funds in such companies — 
No dominant control over the affairs of the company 
—Assessee, held, did not receive any benefit from 
such borrowings- Exemption under Proviso 3, held, 
applied — Dividends on such shares not taxable. See 

10 < 11 (c) ' Proviso *»• (1964) 
53 IT R 292 : ILR (1963) 2 Mad 113 (DB). 

-S. 8—Gift of immovable property under Muham- 

™m. Ami9 S 53sIu a i D 80 r (DB, PrOPCrty ACt {1882 >' 

[Reversed in AIR 1959 S C 1383]. 


14(H). Form of expression not to be 
taken in literal sense. 

pT~n* 8 “ Con *J™ cti °n—Name given to document, 

not °AiJk 7 Pu trU . 0 i n n Ure of a document can- 

SJ* tlJ bg c?7 i i y o labellin « « something else. 

fptB) (P?15) S C R 2653 A 1 R 1958 SC 532 < 535 > 

Iw*«« 8 Q7rS nSt n C r i0n “ Payment of rent “in Com- 
panys sica —Reference to company’s sica held 

meant payment in current coin and not the equiva¬ 


lent to company’s sica in current coin—(Evidence Act 
(1872), S. 35 — Record of Rights - Presumption). 93 
Cal L J 36 : I L R (1955) 2 Cal 102 » A I R 1954 Cal 
480/(481, 482) (Ft A) (Prs 6. 8) (DB). 

-S. 8-Deed — Construction — Recitals in inden- 

ture-Use of 'Gift to children’ -‘Children’ if includes 
grandchildren— T. P. Act (1882), Ss. S, 13— Words 
and Phrases—Children. 

The word “Children” is a plain and simple word, 
which in ordinary parlance does not mean or include 
grand children. Where there is no other word in the 
operative part which will indicate an intention 
to abridge or enlarge that ordinary meaning, and 
there is no question of the gift to the children being 
defeated by the gilt over- for there were children 
in existence who will take, the word “children” in 
the operative part ought not to be given a meaning 
which is wider than its ordinary natural. meaniDg. so 
as to include the grand children. ('49) ILR (1949) 1 
Cal 498 (503 to 506). 

-S. 8—Construction—Adherence to plain meaning 

of express words. ILF 30 Pat 613 : AIR 1951 Pat 254 
(259) (Pt F) (Pr 15) (DB). 


14(1). Legal nature of document. 

•-S. 8—Construction—Title—If conclusive. 

The character of a document is to be determined 

with reference to the contents and not with refer¬ 
ence to the name given to it. (1961) 1 Andh W R 
105: 1961 Andb L T 240 : I L R (1961) 1 Andh Pra 
579 : A I R 1962 Andh Pra 94 (99) (Pt F) (Pr 49) 
(DB). 




- iiaiuic U1 llULUIuCDl, 

The real nature of the transaction rather than the 
name given to it by the parties should decide the 
nature of the transaction. 1957 Ker L T 732 : 1957 

307 munlVr 2MDB) Ker 859 ’ A1 * 195S 

7 S * S 7 D £f d - Construction - Apparent tenor of 
document—Duty of Court. 

* dut ?n! S ? ast Up0Q the , C:)Urts t0 determine the 
nature of the transaction when such a question is 

r K rt SC M by p e . a d* n 8 s of the parties and the Courts 
should not be satisfied merely by the apparent tenor 

(Pr6) d ° CUment ‘ A1R 1951 Pun| ’ 116 Un) (Ft A) 


' • ——.feivtu iu same word 

•S. 8-Deed—Construction—Meaning of words 
Ihe ordinary rule of construction is that the sarn 

™ d . 


^ w 


escape harshness.. 

Mufj a n ,e™ < Sn n th» U l Cti0n °' h °4 “ th ' 

straagers. AIR 1952 Fat 387 (389j (P.sTo! UHDB)!' 
“—•S. 8—Construction. 

med h for 6 any purpot offlf*° b < 

-as, the tenantry S t?l STo)?)?, 
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premises does not contravene the condition iD the 
lease. 55 Punj L R 295: AIR 1953 Puni 247 24b, 249) 
(Pt B) (Pr 5). 


14(L). Assistance of similar documents. 

® S. S —Deed—Construction — Judicial decisions 
construing similar words — Value of. 

The effect of the words used in a particular docu¬ 
ment must inevitably depend upon the context in 
which the words are used and would always be 
conditioned by the tenor of the said document, and 
so unless words used in a given document are identi. 
cal with words used in a document judicially consi¬ 
dered it would not serve any useful purpose to refer 
to judicial precedents in the matter. Shapoor Fre- 
doom Mazda v. Durgaprosad Chatraria, (1961) 1 Ker 
L R 550: (1962) 1 S C R 140 : 1963) 1 SCJ 332 : AIR 
1961 SC 1236 (1238) (Pt B) (Pr 7). 

$—S. S—Deed —Construction—Usefulness of pre¬ 
cedents in construing documents—(Deed —Construc¬ 
tion). 

In construing documents, the usefulness of pre¬ 
cedents is usually of a limited character; after all 
Courts have to consider the material and relevant 
terms of the document with which they are con¬ 
cerned and it is on a fair and reasonable construc¬ 
tion of the said terms that the nature and character 
of the transaction evidenced by it has to be deter¬ 
mined. Trivenibai v. Smt. Lilabai, 1959 M PC 572 : 
1959 Nag L J 290 : 1959 SCA 333 : 1959 M P L J 
653: 1959 SCJ 594: (1959) Supp (2) S C R 107 : AIR 
1959 S CG20 (626) (Pt C) (Pr 20). 

•-S. 8— Deed — Construction — Interpolation of 

document with reference to interpretation of an¬ 
other document. 

Per Mahajan J. —Unless the language of two docu¬ 
ments is identical, an interpretation, placed on one 
document is no authority for the proposition that a 
document differently drafted, though using partially 
similar language, should be similarly interpreted. 
Abdulla Ahmed v. Animendra Kissen Mitter, 1950 
Raj L W 139: 1950 S C J 153 : 1950 S C R 30 , I L R 
(1951) 1 Cal 511 i A I R 1950 S C 15 (22) (Pt E) 
(Pr 25). 

-S. 8-Deed —Construction. 

The construction of documents depends upon the 
words used therein a< d it is futile to attempt to cons¬ 
true a document in the light of authorities interpret¬ 
ing the terms of document in other cases. Those 
decisions may serve as a useful gu[de if they contain 
general rules of construction. (1952) 2 Mad L J SS4i 
AIR 1953 Mad 566 (56S) (Pt B) (Pr 12). 

-S. 8 —Deed —Construction — Different deeds evi¬ 
dencing separate transactions—One cannot beusedto 
explain another 1957 Pit L R 51 : ILH 36 Pat 4 < 1 1 
AIR 1957 Pat 27S (2S3, 2S4) (Pt D) (Pr 49) (DB). 

_S. 8 — Deed — Construction — Construction of 

similar document, if binding. 

Per Jha C. J. — When the question is one of pure 
construction of a written instrument, decisions based 
upon the construction of another document, couched 
in similar but not the same language, is not binding as 
an authority. 1 L R 30 Pat 613 : A I R 1951 Pat 254 
(259, 260) (Pt F) (Pr 16) (DB). 

-S. 8-Construction—Will — Use of precedents — 

Held conferred only a Hindu widow’s estate. (’50) 2 
Pepsu L R 584. 

_S. 8 — Deed — Construction — Reference to dif¬ 
ferent documents — Agreement fixing mode of dis¬ 
charge of debt—Personal liability. 

Each document is to be construed by a reference 
to language in the said document and it is unsafe to 
relv on the construction made of different documents 
executed under different circumstances although 


ACT (1852), S. 8, Note 14 (L) 

some of the words in the two documents mav 1™ 
same. 7 iao 

Held on facts (i) that the liability of C and D under 
the agreement was not personal and their liability 
could only be enforced by payment of l/5th of the 
realizations of the decree; 

<ii) that the liability of C and D was for the entire 
amount but only its mode of discharge was to be in a 
particular minner. AIR 1930 Raj 25 (20.271 (P,«q 
14, 15) (DB). ' MmS| 


14(M). Words acquiring technical meaning. 

® -8. 8 — Deed — Construction — Principles — 

'Tamliknama" in favour of Hindu widow — Use of 
the word “malik" — Effect -Nature of estate taken. 

In construing a document whether io English or in 
vernacular the fundamental rule is to ascertain the 
intention from the words used; the surrounding cir¬ 
cumstances are to be considered but that is only for 
the purnose of finding out the intended meaning of 
the words which have been actually employed. 

To convey an absolute estate to a Hindu male.no 
express power of alienation need be given; it is 
enough if words are used of such amplitude as would 
convey full rights of ownership. 

The use of the word “malik" with reference to the 
interest which a will or other document purports to 
convey to the devisee or transferee is very common 
in many parts of India and it cannot certainly be 
regarded as a technical term of conveyancing. The 
word when uses as descriptive of the position which 
a devisee or donee is intended to hold is apt to des¬ 
cribe an owner possessed of full proprietary rights 
including a full right of alienation, unless there Is 
something in the context or in the surrounding cir¬ 
cumstances to indicate that such full proprietary 
rights were not intended to be confirmed. 

Held on facts the mere fact that the grant was 
made for the maintenance and residence of the 
widow could not be taken to be a prima facie indi¬ 
cation of the intention of the executant that the 
widow was to enjoy the property only during her 
lifetime. The object of creating the relinquishment 
deed and the tamliknama contemporaneously was 
not merely to make provision for the maintenance of 
the widow'; the other and the mare important object 
was to perfect the title of the minor to the estate 
and to quiet all deputes that might arise in respect 
of the same. The document does no doubt not make 
any reference to the heirs of the widow, but that is 
not at all necessary, nor is it essential that any 
express power of alienation should be given. There 
is nothing in the context of the document or in the 
surrounding circumstances which would displace 
the presumption of full proprietary rights which the 
use of the word "Malik" is apt ordinarily to convey. 
The widow got an absolute title to the properties on 
the strength of the tamliknama. Ram Gopal v. Nand 
Lai, 1951 All L J 24 : 64 Mad L VV 547 : (1950)l S C J 
575 : (1950) S C R 760 : 85 Cal L J 1 : AIR 19ol S C 
139 (141, 142, 144) (Pts A, B, C) (Prs 7, 8, 9, 10, 
13. 19). 

- S. 8 — Deed — Ambiguity in language of instru* 


nent—Evidence of usage. . 

Where there is ambiguity' in the language of an 
nstrument evidence may be given of usage to show 
vhat was the meaning attached to the instrument 
oon after its execution by those interested in inter- 
>reting it. It is not necessary that the actings shouia 
>e of parties or their agents; it is sufficient that the 
actings are of persons purporting to act under the 

locument. (1900) App Cas 92, Foil. A I R 1952 rat 
109 (413) (Pt B) (Pr 11) (DB). 


SECTION 9 

—S. 9-Partition of property can be made with- 
writing on general principles of law, if not un 
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this section. See Registration Act (190S), S. IT. AIR 
1958 S C 700. 

_Si. 9 and 5—Family arrangement-Not a transfer 

— Written instrument or registered deed DOtjieces- 
sary. See Transfer of Property Act (ISS2), S. 5. AIR 
1958 Andh Pra 147 (DB). 

—S. 9—There should be transfer of right to enjoy 
immovable property — Definition does not contem¬ 
plate right to manage property for or on behalf of 
other person - Understanding between widow and 
defendant that defendant to manage property and 
give certain amount of paddy to widow for main¬ 
tenance of herself and her daughter — On her re¬ 
marriage, right to maintenance and property to cease 
—Arrangement reduced to writing—Writing held to 
be memorandum of family arrangement entered into 
orally and did not require registration — Document 
held not lease. AIR 1955 NUC (Assam) 41S3 (DB). 

-S. 9—Oral transfer—Release, relinquishment and 

surrender — Mother can relinquish her interest in 
joint family property orally. 

Where the relinquishment by the mother of her 
interest in the joint family property is merely aban¬ 
donment of ber interest in the joiDt family property 
in favour of her sons, such a relinquishment or aban¬ 
donment of interest in the joint family property, even 
though it consists of immovable properties and is of 
the value of Rs. 100 and upwards, can be effected 
without a written instrument, though if one is 
executed it would undoubtedly require registration 
under S. 17 of the Registration Act. 1 L R (1964) Bom 
702: 66 Bom L R 499 : 1964 Mah L J 736 « AIR 1965 
Bom 74 (76) (Pr 8). 


_S. 9 — Auction sale in execution for recovery of 

cess —Under-tenure purchased by patnidar—Under- 
tenure passed absolutely to patnidar and merged in 
patni tenure — Patnidar cannot release under-tenure 
in favour of under-tenure holder by unregistered 
deed. 1957 BL JR 109: AIR 1957 Pat706(709)(Pt %) 
(Pr 6) (DB). 

-S. 9 — Relinquishment or surrender by Hindu 

widow does not require any writing. It may be effect¬ 
ed by her by any voluntary act which may operate as 
her civil death. AIR 1952 Pat 67 (Pt B) (Pr 10) (DB). 

-Ss. 9 & 54 — Agreement to sell immovable pro¬ 
perty iD Travancore need no: be in writing. 1949 
T C L R 18. 

SECTION 10 
SYNOPSIS 

(Transfer of Property Act (1882), S. 10). 

1. Scope. 

2. “Is transferred’'. 

3. Restraint on alienation for particular period. 

4. Alienation restricted to a particular class of 

persons. 

5. Condition against alienation in gifts. 

6. Conditions in decrees and awards restraining 

alienation. 

7. Agreement or covenant not to alienate, 

S. Covenant against alienation in leases. 

1. Scope. 

--y• 10 and 5—Applicability discussed. See Trans- 

Jfofi! ^ f ? Pe n« y « ACt a882) ’ S ’ 5 * 39 MyS L J 443 ' ILR 
(1961) Mys 932. 


-—S 9 — Agreement to treat sale as mortgage — 
Necessity of writing. 

To enable the parties to come to an agreement to 
treat a sale as a mortgage by a subsequent agreement, 
no writing need be executed by and between the 

(PtCj S (Pr 4 lOHDR? 492 ‘ A 1 R 1952 Bom 425 < 434 > 

—Ss. 9 and 105-Lease deed-Reduced to writing 
by parties — Recitals therein to be relied on for 
deciding rights of parties. 

Where the claims are made by parties on the basis 
ot lease deeds executed by them, their rights have to 
be adjudged in the right of description of properties 
m those documents and the Court cannot say that the 
measurements given in the documents are of little 

i&ISKtfE ! 5 L J M : ll982) 1 K " L H 152 ' 

—S. 9-Scope — Oral transfer — Contract to settle 
property in consideration of marriage—If should be 

X908)*S ll 17 aild registered — Registration Act 116 of 

* acts tba , 1 the transaction entered into by 
n£t£ arhes was neither a sale, nor a lease, nor an ex- 

sron? e nf n Q r o i « l, .iJ h S transaction fell within the 
scope of S. 9 of the Transfer of Property Act and 

the suhskH 7 UI 3 g aD t d 00 r u e , ?istration ’ R y reas0D of 

nd f nfor £eable contract on the date 

J5J. . SUI J* the plaintiffs would be barred from 

obtaimpg the reji e f of declaration or recovery of 

possession. (1959)72 Mad L W 206 : (1959) 2 Mad 

zzf ' 9 n Re J igi0US and Charitable Endow. 

SSf r L %^ 0 , n Mys P ^ rty - WriUD * »* — 

charge. 9 AppIicabilit y “ Section does not apply to 

ca L h ® \ erms does not apply to charges be- 

charge is not a transfer of property’ and the 

AIR I9o0 Nag 117 (124, (Pt E) (Pr 35). 


-S. 10 — Principle of Section. 

The principle underlying this section is that a 
right of a transfer is incidental to and, inseparable 
from, the beneficial owneiship of property. An ab¬ 
solute restraint therefore, on that power is repugnant 
to the nature of the estate; and an exception to the 
very essence of the grant. It is the essence of an im¬ 
movable property that it confers free power of alie¬ 
nation, and alienation of such a property cannot be 
made upon the condition that the alienee shall not 
alienate the land to any. The rule in the section that 
a condition of absolute restraint of alienation is void, 
is founded on the principle of public policy allowing 
free circulation and disposition of property. The 
Courts have always leant against any device to render 

(Pr'iS) (DB a ) ,eDab 6 * AIR 1957 Pat5T ° (573) (Pt B > 

2. "Is transferred.” 

v^iidi *°w ODStr Vf lion r Life estale - 

S ft . for 1 ‘ ,e “ If can be construed as an 

-SAIR 1952AUMDB,. 6 Muhammadaa Law 

l?.*;;! 11 - Applicability - Properly of a 
if- kT Genera , 1 presumption as to absolute 
di Is^tIVk t0 sub * s - (2,_ Sub.s. (2) when ap. 

P Bes ftf T S sts , l .° determine-’Restricted estate’- Mean- 

CSt 5 C i l ? n be uad erstood in reference 
to Ss. 10 and 11 of T. P. Act - Document of famUv 

as 

“Ot settle it in favour of the daughter See 

Aa n d d h U pr. U 3 C 67. S '° n A °' U9561 ' S ' 14 (D AlRilll 
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the restrictions on alienation contained in S. 10 

a £ plicable AIR 1933 Punj 2S2, Rel, on. 
AIR 19r>S Him Pra o (7, S) (Pt C) (Pr 17). 


3. 10 Partition — Condition forbidding aliena¬ 
tion to strangers-Valid — Sale in breach of Condi¬ 
tion-Remedy - Suit for setting adde — No prayer 
for specific performance — Not maintainable — 
Specific Relief Act (1S77), S. 27. 


A condition in a partition deed relating to tarwad 
property forbidding parties to sell property obtained 
to grangers is a partial restriction and is valid under 
S. 10 of T. P. Act. 


W here in violation of the condition, a member of 

i • t , ai T ad f °ld hii share to a stranger, the right 
which the other members of the tarwad get under 
the deed is one for speciiic performance under S. 27 
7 the fpecihc Relief Act and a suit for setting aside 

the ■■a.e without any pra.er for specific performance 
is rot maintainable. MR 1032 P C 158. Foil.; ILR 24 

.lioV 2 ! T L T 935 = AIR 1943 Cal 4L7. Rel. o“n; 
AIR !958 S C 838, Ref. 1903 Ktr L J 167 : 19G3 Ker 

L 1 


S. 10 — Deed — Settlement deeds—Father con¬ 
veying property absolutely in favour of his sons A 
and B-Expression of intention that A should not 
convey any property during minority of B—Effect of. 

Held, on facts that in the later expression there 
was nothing more than a pious wish expressed by a 
well-intentioned father that the properties given by 
hun to his two sons must be preserved for the benefit 
of both. This could not certainly put any restriction 
in the disposing power of A in respect of the pro¬ 
perties given to him. Even if this was considered 
to be a restriction that restriction could not ope¬ 
rate in the face of unequivocal disposition in full 
of a'l his rights in favour of the two sons. 1960 Ker 
L R S2S r 1959 Ker L T 1030 : 1959 Ker L 1 1244: 
AIR I960 Ker 226 (227) (Pr 11). 

8. 10 Applicability — Deed of maintenance 
arrangement—Clause prohibiting alienation —Vali¬ 
dity discussed. AIR 1958 Ker 2G5 (267, 26S aud 2G9) 
(Prs 4. G, 7, 9 aud 10) (DB). 


— Ss. 10 and 5 — Scope — Partition is not transfer 
of property —S 10 does not apply. 39 Mys L J 443: 
ILR (1961) Mys 932. 


—- Ss. 10, 7 and 6 (d) — Deed of partition — Parti¬ 
tion between Hindu father and sons — Eldest son 
even though having no interest in family properties 
given some properties by way of maintenance of his 
family with no power of alienation — Nature of inte¬ 
rest acquired by him. See T. P. Act (18S2), S. 6 (d). 
AIR 1964 Orissa 59 (DB). 


-—-S. 10—Family arrangement not a transfer within 
S. 5 _ Party getting property under family arrange¬ 
ment subject to absolute restraint in the matter of 
alienation — Held S. 10 could not apply. See Trans- 
fer of Property Act (1882), S. 6 (d). AIR 1964 Pat 214 
(DB). 


-—S. 10 — Partition — Share falling to co-sharers — 
Nature of right—Restriction on alienation—Validity. 

Restriction of alienation by allottee in a deed 
which is either a partition deed or a family arrange¬ 
ment deed, in respect of joint family property is not 
hit by S. 10. AIR 1957 Pat 570 (o74) (Pt C) (Pr 25) 
(DB). 

-S. 10— Applicability — Family settlement — 

Partition—Joint shares — restrictions on alienation 
— Validity-(Hindu law — Partition). 

Family settlement does not come under the pur¬ 
view of S. 10. A partition deed will not come under 
the definition of family settlement. 1955 Ker L T 
299 - ILR (1954) T C 1264 : AIR 1955 Trav-Co 231 
(231, 232) (Prs 2, 4). 




Ss. 10 


- - --- pwiuu. 

— XV to 17-Scope and object-Restraint on 
alienation for a specific penod contained in a con 
sent decree. 


Sections 10 to 1, (Transfer of Property Act) have 
been enacted to encourage free alienation and cir- 
culation of property. Entire transfers are not vitiated 
simply because there may happen to be some clauses 
in the deeds which are repugnant to the free transfer 
and circulation of property; such restrictive clauses 
are to be treated as void. So gift of income without 
providing for the corpus must be taken as gift of the 
corpus. The principle is of universal application and 
there is nothing in the Hindu or Mahomedan law 
inconsistent with it and so it applies to Hindus and 
Manomedaos. 


Under S. 10 a condition absolutely restraining a trans¬ 
feree from disposing of the property is void and the 
section ie wholly silent as to the validity of qualified 
restraints on alienation. 

A family arrangement and compromise of disputed 
claims are not transfers, aud the section does not in 
terms apply to them. But the principle would be 
applicable where the condition involves an absolute 
restraint on alienation. Similarly, the section does 
not apply to partitions; but restraints clearly ofiend- 
ing the rule must be held to be void. AIR 1955 Mad 
350 (355. 357, 35S) (Pt C) (Prs 17, 26, 27. 23, 2S, 20). 


4. Alienation restricted to a particular 
class of persons. 

-Ss. 10, 14, 40 and 54 — Agreement requiring 

partifs to sell their lands amongst themselves and on 
their not purchasing same to sell it to one of the 
members of the Community — Otherwise sale to be 
invalid — Agreement held only restricted right of 
alienation but did not create right of pre-emption— 
Eveu if it gave rise to right of pre-emption it was not 
hit by provisions of Ss. 14 and 10 — Agreement was 
covered by second part of S. 40. AIR 1960 Assam 
17S (DB). 

-S. 10—Alienation restricted to specified clasf of 

person—Partition deed—Alienation restricted to 
other sharers offering to purchase—Validity. 

Where a partition deed states that in case any of the 
the sharers desire to sell the share allotted to him (or 
her) it shall be sold to whomsoever among the other 
sharers who olfers to purchase it, such ajimited 
restraint on alienation is a valid restraint. 1956 Ker 
L T 691 : AIR 1957 Trav-Co 156 (157) (Pr6) (DB). 


5. Condition against alienation in gifts. 

-S. 10—Religious endowment — Property dedr 

cated to idol — Alienability — Effect of S. 10, T. P* 
Act. 

Prohibition against a condition absolutely restraining 
the transferee from transferring his interest trans¬ 
ferred to him as laid down in S. 10 does not affect 
the idol to whom the transfer by way of an endow¬ 
ment is made, because an idol by itself is incapable ot 
making any transfer or disposing of its interest in the 
property. ILR (1956) 1 All 421: AIR 195 . All 77 
(SO. Si) (Pt B) (Pr 21) (DB). 

-Ss. 10, 11, 122—Gift—Construction. 

Held on facts that the intention of the donor was to 
settle the property on the children who were minors at 
the time and the mother was only to have a life estate 
in the property. The restrictive clauses were intended 
rather as a qualification of the estate created by 
the document in favour of the mother so that 
what might otherwise be an estate of inheritance was 
displaced in effect by the clauses. 1957 Ker L i 
1119. 

-S. 10- Bequest to Hindu female -Wife given right 

to gift or sell and ‘R’ rights of Malik after her death 
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—Wife, whether gets absolute estate — Construction 
—Held presumption of life estate cannot be drawn 
and right to gift or sell being incidents of ownership 
wife gets absolute estate-Held, further bequest to R 
was not a case of subsequent devise — Succession Act 
Act (19251. Ss. 95, 96. 82. 85 I L R (1964) Cut 479 : 
AIR 1965 Orissa 54 (57, 58, 59) (Pt A) (Prs 15, 17, 

23). 

—Ss. 10 and 5 — Dedication—Condition against 
Shebait’s power to alienate— Condition is void and is 
legally ineffectual to invalidate the perpetual lease 
.granted by shebait. 195S B L J R 312 : I L R 38 Pat 
-49: AIR 1959 Pat 305 (309) (Pt B) (Pr 11) (DB). 

—S. 10—Hindu executing gift deed of land in 
favour of his wife prior to coming into force of Hindu 
Succession Act—Criterion to decide whether it passes 
absolute or limited interest to donee —Deed providing 
for transfer of all rights of donor in property to 
donee, and specifying that she was to be owner—But 
deed also containing provision that donee would not 
be entitled to transfer property in any manner what¬ 
ever—De>»d held to pass limited interest only to donee 
5.10, T. P. Act, held inapplicable. See Hiodu Law— 
—Gift. 1963 Cur L J 556 i 66 Pun L*R 314. 

[Reversed on another point in AIR 1965 Puoj 110]. 

—*Ss. 10 and 126 — Applicability — Candition 
against alienation in gift. 

If an absolute gift is made subject to a condition 
that the donee will not have the power to alienate 
Ihe gifted property by sale or b/ mortgage or in any 
■other way, the condition is void. The case falls under 
section 10 and Dot under S. 128. 5S Punj L R 114 : 
AIR 195G Punj 255 (255) (Prs 2, 3). 

—S. 10 —Restrictions against alienations in com¬ 
promises—(Contract Act (1S72), Ss. 23 and 25). 

Gilt of property in favour ot pichhlag son objected 
toby collaterals of donor—Agreement made between 
parties that donee or his descendants will not have 
right of sale or mortgage over property — Agree¬ 
ment amounts to a compromise and not a transfer to 
which S. 10 applies and hence restrictions on aliena¬ 
tion contained therein are not hit by the Section- 
Agreement is not in any way contrary to principles 
of equity or any provision of law 55 Punj L R 398: 
ILR (1954) Puni 165 t AIR 1953 Pun 2S2 (283, 284) 
(Prs 5, 6, 8) (DB). 


6. Condition in decrees and awards 
restraining alienation. 

—S. 10—0. 28, R. 3—Consent decree containing 
term contravening S. 10, T. P. Act — Decree is not a 
nullity — It is merely contrary to law and binds the 
parties thereto unless set aside by proper proceedings. 
^eCivi! P. C.(1908), O. 23, R. 3. AIR 1953 Bom 412 

-Ss. 10 and 11—Family arrangement under award 
_ u/k USe aga ' nst alienation—Binding character. 

Where under a family arrangement contained in 
an award, one of the members, to whom share in 
property is allotted in full proprietorship, bind shim- 

u- ^ *° a l* e . na l e certain property, the income from 
wtnch was to be used for supporting a charity under 
the directions in the award, the family arrangement 
be binding upon the parties to it, but the 
inalienability clause would not bind his successors. A 
restraint against alienation cannot derogate from a 
•complete proprietary right. The inalienability clause 
™« d , s l 0 aad u ' T - p - Ac[ ' 1958 MPLJ198: 

\, 195 „ 8 M P C 3171 AIR 1958 Madh 
Fra 246 (2o2) (Pt F) (Pr 31) (DB). 

[Reversed on another point in A I R 1963 S C 890.] 

7. Agreement or covenant not to alienate. 

—S. 10 — Compromise deed — Absolute estate 
®S ra A n .L an .alienation — Void condition - (Civi 


ff.C. (1908), 0.23, R.3). 


Where in a deed of compromise, an absolute estate 
of inheritance is created in favour of a person, any 
subsequent clause which purports to restrict that 
interest is invalid, and the person in whose favour 
any property passes under the compromise, takes an 
absolute estate as if the deed contained no such 
restrictive condition. AIR 1933 Lah 201, Foil. 56 Punj 
L R 361« AIR 1955 Punj 49 (50) (Pt A) (Prs 8, 10). 

8. Covenant against alienation in leases. 

-Ss. 10, 111 (g) — Lease — Stipulation restraining 

sub-letting —Breach of—Absence of provision for re¬ 
entry — No forfeiture of lease. 65 Cal W N 1050 : 
1961 Cal L J 131 j ILR (1962) 2 Cal 206. 

-S. 10 — Lease before T. P. Act — Condition 

against alienation would be void as infringing rule 
against perpetuity. See T. P. Act (1882), S. 108 (j). 
AIR 1954 Cal 541 (DB). 

-Ss. 10, 107 — Compromise decree creating perpe¬ 
tual lease—Property containing paddy land — Condi¬ 
tion restraining alienation — Decree not regis'ered— 
Condition held unenforciable — (Tenancy Laws — 
Malabar Tenancy Act (14 of 1930), S. 39) — (Registra¬ 
tion Act (1908), S. 49). AIR 1955 NUC (Mad) 
3950. 

-Ss. 10, 111 (g), 112 — Condition against aliena¬ 
tion in a lease — Right of re-eotry not reserved to 
lessor— Breach of condition — No suit agrinst alienee 
onground of forfeiture. AIR 1956 -’iripura 9 (14, 
15) (PtE) (Pr 29). 


SECTION 11 


— Ss. 11, 40 -Restrictive covenant. 

There must be a mention in the sale deed that the 
vendor bad reserved any rights for "the beneScial 
enjoyment of his other property.’' Where S sold a 
portion of the land to A reserving a passage in the 
portion sold, this passage is to be treated as in joint 
ownership of S and A. Subsequently S sold the 
remaining portion of that land to B with the passage, 
by specifically mentioning the fact in the sale deed. 
B cannot enforce the agreement between S and A. 
AIR 1951 Aimer 74 (75, 76) (Prs 6, S). 

-S. 11—Will — Construction — Principles—Lands 

to pass to daughter after lifetime of daughter-in-law 
—No limiting words — Estate conferred, nature of. 
See Succession Act (1925), S. 74. AIR 195S Andh 
Pra 447 (DB). 


-j. ii—riaintm selling one ot his two neighbour 

ing houses — Stipulation in sale deed that vendei 
should not construct windows or doors to thi 
southern side of the house but that there should b 
only Zarookas of 1,1’ by 11’ for light is not void anc 
is enforceable. 1962 Nag L J (Notes) 40. 

—n * ^*“^ C0 P® °f second para, of S. 11. 

The immovable property contemplated by th 
second paragraph of S. 11, T. P. Act, can hardly b 
sai o ^corporeal right. (1956) 29 ITR 629 

AIR 1956 Cal 4S0 (484) (Pt B) (Pr 19) (DB). 

—S. 11 — Proprietary interest sold reserving'sut 
ordinate tenancy interest in vendor - There is n 
repugnancy — Attachment of subordinate interest i 
^ U i? f ct ee „ a 8 ai ^ vendor is void—(C. I 

1 cai 15! air 193 

lWrXi t Ud * u! S £ famil y ln perpetuity agreed- 
Reservation of right for annuity is not repugnant I 

LR 348 f , r 1 Ker 11 517 » (1964) K. 

28 ) J 5U ' A1R 1965 Ker 37 < 3 

—Twin™ 10 and 8 " ^solute or restricted transf 
-Partition arrangement providing in th« ft, 

instance for allotment of disputed property in favo 
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of R’s wife C — C not to deal with property by sale or 
otherwise during R’s life time—.After C property was 
to devolve on her four brothers — Held that interest 
intended to be conveyed in favour of C was in the 
nature of mere life-interest and not an absolute estate. 
1957 Ker L J 226 : 1957 Ker L T 407 i A 1 R 1957 
Ker 119 (121) (Pt A) (Pr 7) (DB). 

-S. 11- Transfer of house—Restriction on private 

r'cht of wav out of the house is void. 1961 MPLJ 
(Notes) 311. 

-S. 11 —Deed — Construction —Husband settling 

property on wife — Clause providing that property 
should be enjo>ed by the settlee and by her male 
heirs from generation to generation-Effect of. 

W here in the operative clause there is no mention 
of ary gift or devise in favour of any heirs of the 
settlor and where it cannot be inferred from the 
recitals that the dominant or the sole intention of the 
settlor was to make a gift only to the male heirs to 
be born through the second wite without giving any 
independent estate of lift in favour of the second 
wife, the <ettlee gets an absolute interest in the pro¬ 
perty. The subsequent clause cannot contiol the 
lull import or effect of the operative sentence which 
precedes it and by which the settlor had conferred 
an absolute estate on the wife. It is settled law that 
such subsequent clauses detailing the mode of en¬ 
joyment or the devolution of the properties from 
generation to generation do not curtail the full effect 
of the operative clause, by which the settlor had 
already expressed his intention to confer an absolute 
estate on the settlee. It is well established that such 
a clause as “to be enjo> ed from generation to genera¬ 
tion” indicates only a heritable estate. It is also well 
settled that the word “Sarvaswathanthiramai” occurr¬ 
ing in a settlement or gift deed indicates an absolute 
estate. 71 Mad L W 124 : (1958) 1 Mad L J 335. 

-S. 11-Deed— Construction—Document— Whe- 

tber conferred life estate or absolute estate. 

Clause restricting alienation in a partition deed 
conferring only a life estate was held not in deroga¬ 
tion of an absolute grant but a condition of the grant 
itself. (1951) 2 Mad L J 664 : AIR 1952 Mad 166 
(167) (Pt A) (Pr 2). 

-S. 11—Deed—Construction — Gift to Society for 

certain purpose executed by Manager of joint family 
—Property to revert to donor if not required for the 
purpose—Reverter clause held operated to benefit of 
other members—Clause held not one of repugnancy 
to absolute estate but one of defeasance — Clause 
did not v olate rule against perpetuity. 62 Mad 1 W 
634 : (1949) Mad VV N 607 s (1949) 2 Mad L J 459 : 
AIR 1951 Mad 798 (799) iPrs 3, 4, 5). 

-S. 11 —Gift — N ested remainder after creation of 

life estate-Validity. AIR 1955 N U C (Mys) 705. 

-S. 11—Gift — Revocable gift — Conditions to be 

performed by donee provided for in gift deed after 
operative portion — Validity discussed. AIR 1955 
IN U C(Ttav-Co) 1046 (DB). 

-Ss. 11 aod 126 — Agreement for revocation— 

Gift deed — Donor equivocally and unconditionally 
transferring all his rights to the donee with absolute 
powers to deal with the same from date of the gift— 
Subsequent clause in the deed to the effect that on 
death of donee property shall not devolve on any of 
donee’s heirs but revert to the donor—Subsequent 
clause will be repugnant tothe absolute estatecreated 
in favour of the donee and to the legal incidents of 
such estate and as such will be ineffective and wholly 
void. 1952 Ker LT 686 : AIR 1953 Trav-Co 115 
(116, 117) (Pr 3). 

SECTION 12 

0 -S. 12— Sale deed and deed of reconveyance on 

same dates—Transaction held not mortgage by con¬ 


ditional sale — Reconveyance on original vendor's 
performing certain conditions—One of conditions not 
performed—Court will not relieve against forfriturp 
See T. P. Act (1S82.I, S. 58. AIR 1963 S C 1182." 

77“ S \ ^ * Sc ^pe and object — Principles of sections 
10 and 12 have been recognised by Mahomedans and 
Hindus. See T. P. Act (1882), S. 1C. AIR 1955 Mad 
3o0, 


-S. 12—Scope of. 

(Quaere) Whether S. 12 invalidates conditions 
which are in derogation of the rights of the trans¬ 
feror. TLR 29 Pat 713 : AIR 1951 Pat 488 (492) 
(Pt B) (Pr 10) (DB). K 9 

[Reversed on another point in AIR 1956 S C 336.] 

——S. 12 — Travancore Specific Relief Act (13 of 
1117 ME), S. 11—Oral agreement to sell can He speci- 

ImHVc' LrIs SCe Sp6C Relie * Act S - 12 - 


SECTION 13 


•-Ss. 13 and 15 — Creation of interest in favour 

of unborn person—Gift to class or series of persons— 
Some of them in existence—Validity of gift. 

It is true that no interest could be created in favour 
of an unborn person but when the gift is made to a 
class or series of persons, some of whom are in exis¬ 
tence and some are not it does not fail in its entire'y, 
it is valid with regard to the persons who are in 
existence at the time of the testator’s death and is 
invalid as to the testator’s death and invalid as to the 
rent. Raj Bafrang Bahadur SiDgh v. Thakuram Bakbt- 
raj Kuer. 1952 S C J 655 : (1953) 1 M LJ 108: 1963 
All L J 49 : 1953 All W R (HC) S5 : 1953 SC R232i 
1953 SC A 369 i ILR (1953) 1 All .896 : AIR 1953 
S C 7 (10) (Pt F) (Pr 14). 

-S. 13—Settlement deed — Gift in favour of un* 

born grandchildren—Validity-Transfer not of whole 
interest in property —Effect-(Succession Act (1925), 
S. 113). 

Held, on facts 1 hat the gift in favour of the grand¬ 
children beiDg Dot the whole of the interest of the 
settlor the gift must be held fo be void in law. AIR 
1944 PC 67, Foil. AIR 1957 Cal 118 (119) (Pt A) 
(Pr 6). 


— S. 13 -Deed — Construction — Recitals in inden¬ 
ture use of — Gift to children—Children ordinarily 
does not mean or include grand children unless it is 
clearly repugnant to or excluded by the context. ILR 
(1949) 1 Cal 498. 

-S. 13 — Scope and object of S. 13 discussed. See 

T. P. Act (1882), S. 10. AIR 1955 Mad 350. 

-Ss. 13 and 20 —Scope and applicability — Provi¬ 
sions of S. 20 not controlled by S. 13 —Interest in 
favour of unborn person under S. 13 dissimilar to that 
envisaged by S. 20 — S. 13 has application only to 
cases where interest created on the first occasion is a 

limited interest and such transfer is followed up by 

the creation of another interest— Gift to caugnter s 
son A—Property to be enjoyed by A along with sons 
of daugher if born prior to A attaining majority- «{* 
valid under S. 20. 40 Mys L J 459 « AIR 1962 Mys 9» 
(100) (Prs 9. 11, 12, 14). 

- S. 13 - Travancore Nayar Regulation ( l of 1088 

M.E), S. 17 - Section not applicable-T. P. Act ap¬ 
plies — Gift in favour of more persons than one 

Donees take as tenants-in-common. See Travan 

Nayar Regulation (1 of 1088), S. 17. AIR 19*3 1 ™- 
Co 89 (DB). 

SECTION 14 


—Ss. 14 and 18 - Scope - Wakf-alal-aulad of 
ukdari property by Muhammadan talukdar 
benefit of wakif, his family and descendants, g 
on after generation — Wakf violates rule ag 
petuity in S. 12 and is invalid. See Tenancy uws 
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anrf'n/Vr^ 0 P era ** on ^ aw > family arrangement 

s 10 P 'AIR 0 195"Mid“Io: See T ' P ' ACt 14 01 18S2) ' 

SECTION 16 

s ~7t i 6 T^ P ^ d c 0b ^ Ctof the secti0D considered, 
oee T. P. Act (1SS2). S. 10. AIR 1955 Mad 350. 

SECTION 17 

~ t n ~ 4 Sco ?on °^’ ecl °f the section considered, 
oee T. P. Act (18S2). S. 10. AIR 1955 Mad 350. 

SECTION 18 

• —S. IS -Oudh Estates Act (1869). Ss. 2, 11. 12, 
u .“ C( ?P e ^ akf-alal-aulad of Talukdari property 

: ,', Iu u har Pmadan talukdar - Wakf for beneSt o'f 
wakit his family and descendants generation after 
generation — VVakf violates rule against perpetuity in 
o. I_ and is invalid. See Tenancy Laws — Oudh 
Estates Act (1 of 1869). S. 2. AIR 1962 S C 1722. 

~~ ^ IS Public charitable trust — Determination 
of. 

If ^the intention of the donor is merely to 
beaeat specific individuals the gift is not charit¬ 
able even though the motive of the gift m 2 y be to 
relieve their poverty or to accomplish some other 
purpose in reference to these particular individuals 
which would be charitable if not so confined; on the 
other hand, if the donor’s object is to accomplish 
abstract purpose of relieving poverty, advancing 
education and religion etc., without reference to 
any particular individuals and without giving any 
particular individual the right to claim the funds, 
the gift is charitable. A I R 1956 Bom Si (S3, 85, S6) 
(Pt A) (Prs 17, 23. 24). 

SECTION 19 

9 -5s. 19 and 21—Interest taken by beneficiaries 

under trust — Contingent or vested — Principles — 
Intention of settlor-(Succession Act (1925), Ss. 119 
and 120). 

W here the question is whether the interest of the 
judgment-debtor under the deed of trust is a vested 
as opposed to a contingent interest then the deter¬ 
mination of the question has to be guided generally 
by the principles recognised under Ss. 19 and 21, 
Transfer of Property Act, 1882, and Ss. 119 and 120, 
Succession Act, 1925. Such a question is really one 
of intention to be gathered from a comprehensive 
view of all the terms of the document. Further, the 
Court has to approach the task of construction in 
such cases with a bias in favour of a vested interest 
unless the intention to the contrary is definite and 
clear. Rajes Kanta Roy v. Smt. Shanti Debi. 1957 
S C f 197 : 1957 S C R 77 : 1957 S C A 440: AIR 
1957 S C 255 (260, 261, 262, 263) (Pt D) (Prs S, 9, 
10, 11,14). 

-S. 19—Will—Construction—Life estate—Gift for 

life — If can be construed as an interest for life in 
usufruct, considered— Succession Act (1925), S. 119. 
See Mahomadan Law—Will. AIR 1952 All 1 (DB). 

-S. 19—Will—Construction—Vested interest. 

Where a testator bequeathed his estate to his wife for 
her life and on her death to his two sisters as owners, 
with a proviso that if a child were born to the wife, 
it was to be the owner of the properties. 

Held that the two sisters took vested interest in the 
properties on the death of the testator which was 
liable to be divested by the birth of a child to the 
widow. 52 Bom L R 301: I L R (1951) Bom 203 : 
AIR 1950 Bom 289 (292, 295) (Prs 9, IS, 19) (DB). 

-S. 19 — Transferee pendente lite takes property 

transferred subject to the result of the suit — Suit 
nding in compromise decree — Defendant getting 


TRANSFER OF PROPERTY ACT (18S2), S. 16 


o 

w 


2??SJ ate V i? P r0 P er ty Condition precedent 

2r«» , A.'isr& s^afssj 

x . S : 19 . . Contingent or vested interest — Will — 
Testator giving certain amount to his son - Payment 
of amcunt w.thmterest deferred t° a future da” - 
Nested interest if created. See Civil P C nqnfii 
S.fl0(l)(m). 1960 KerLj 705 (1908) * 

— s 19 - Hindu Law - Partition - Restraint on 

f!ihp at, A° D 5 Dd g n f .°V er “ Partition deed between 
father A and son B giving A right to mortgage and 

ease but not to sell or gift over — B to get A’s share 
in case of A not getting son by second marriage — A 
not marrying again — Held, on construction that A 
got only hfe estate under partition deed and B was 
entitled to vested remainder. See Hindu Law - 
Partition. AIR 1965 Mad 193 (DB). 

~ S ‘ \ 9 ~ Deed—Construction—GBt to a class and 
gut to mdividuals—D'stmction and incidents of. 

Held ou facts that the settlor intends to confer 
an interest on the great grandsons. The interest is 
a present one, namely, a vested remainder in the 
property over which a series of life estates are 
created. Early vestiog of such an interest would re- 
quirts that the great grandson should obtain on birth 
that interest that is, over the property given to his 
father, though the extent of hi, own interest might 
be diminished by the birth of other children to his 
rather. The son of M had therefore an interest in 
half the settled properties, which on his death with¬ 
out issue will he inherited by his mother, who will 
accordingly be entitled to a partition of one half 
share in the properties settled (1963) 1 M L J 150 : 
76 Mad L VV 226 : ILK (1963) Mad 512. 

-S. 19 — Vested interest — Interest to take effect 

after life-estate. 

Where by a Settlement deed husband settles his 
property on the wife for life and further provides 
that the sons born to her by the settlor would there¬ 
after take the property absolutely the sons born to 
them after the execution of the settlement deed 
would get the vested remainder in the property. 
(195S) 2 Mad L J 57. 

-S. 19 — Deed — Construction—D executing deed 

of trust — Estate to be held in trust for benefit of 
settlor and wife for their lifetime and therealter for 
D’s daughter-in-law and her sons S and B — Trustee 
directed to hand over accumulated surplus to S and 
B on latter completing 25th year — Settlor held had 
conferred upon S and B vested remainder. AIB 1955 
N U C (Mad) 3895. 

—S. 19 — Gift — Retention of right of possession 
giving up power of disposal after death—Transaction 
held governed by S. 19. AIR 1955 N U C (Trav-Co) 
5101 (DB). 

-S. 19 — Limitation Act (1908), Arts. 44 ,140 — 

Travancore Christian Succession Act (2 of 1092), 
Ss. 17, 24 — Intestate succession — Original owner 
dying leaving behind widow and plaintiff as heir—- 
Right of heir to share on death or re-marriage of 
widow—Nature of, indicated — Alienation by mother 
as guardian of plaintiff — Setting aside — Limitation 
applicable. See Limitation Act (1908), Art. 44. Ain 
1956 Trav-Co 107 (DB). 

SECTION 20 

Q —— S. 20 — Relinquishment of interest in joint 
family property — Interest in favour of sons to be 
born in future created — Relinquishment does not 
constitute transfer of property. See Transfer ot 
Property Act (1882), S. 5. AIR 1965 Andh Pra L 

f pDj 

-Ss. 20 and 13-Scope and applicability — Piovi* 

sions of S. 20 not controlled by S. 13 — Interest in 
lavour of unborn person under S. 13 dissimilar to 
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that envisaged by S. 20 — Gift to daughter’s sod A — 
Property to be enjoyed by A along with sons of 
daughter if born prior to A attaining majority — Gift 
valid under S. 20. 40 Mys L J 459 : A I R 1962 Mys 
98 (100) (Prs 9, II, 12, 14). 

SECTION 21 

#—$. 21 —Interest taken by beneficiaries under trust 
— Contingent or vested—Principles stated—Intention 
of settlor — Held interest taken was vested and not 
contingent. See T. P. Act (1882), S. 19. AIR 1957 
S C 255. 

• —S. 21 — Contingent interest — (Succession Act 
(1925), S. 120). 

One of the features of a contingent interest is that 
if a person dies before the contingency disappears 
and before the vesting occurs, the heirs of such a 
person do not get the benefit of the gift. Rajes 
Kanta Roy v. Smt Shanti Debi. 1957 SCJ 197 • 
1957 S C R 77 s 1957 S C A 440 : AIR 1957 S C 255 
(263) (Pt E) (Pr 12). 

Ss. 21, 23. 5 and 6 — Contingent interest is pro¬ 
perty and transferable — Prior interest not necessary 
for contingent interest - Scope of S. 23. indicated 
See T. P Act (1882), S. 5. AIR I960 Cal 609 (DB). 

‘ 7 21 — Transferee pendente lite takes property 

transferred subject to the result of the suit - Suit 
ending in compromise decree - Defendant getting 
contmgent JJferesMo property - Condition prece- 

i e . nf T p *“ f ii e oM» V e n i e n e s P° ssessi0D is n ’t affected. 
SeeT. P Act (1882). S. 52. AIR 1954 Hvd 185 (DB). 

o. — Contingent or vested interest — Will — 

1 estator giving cprtain amount to his son - Payment 

vLfS°“ D J "^interest deferred to a future date — 

sXiuTmo ^f 705 e Civil p - c - (1908) ' 

Ss. 21, 100 — Under Ss. 21 and 100. T. P Act 
a present 'charge as security for discharging a con- 
tingeot liability can be validly created Spp t p 

(1882), S. 100. AIR 1952 Madh Rba 16 (DEI.' ‘ 

Law " Partm ° n - Restraint on 
4*11- a j g,ft 0ver ““ Partition deed between 

bnt a “ d , S ,°" B n giving , A ri « ht to mortgaged 

incLeofAnn°ft e !r r 8lft °u er ~ B t0 * €t A ’s share 

not marrying agah -H^H ^ SeC ° D ? ma . rriage - A 
cot onl v y j d * 0D construction that A 

fnKMpJL f * S i ate Under partition deed and B was 

■favour’of VtV to 3 husbandi “ 

dependent unon thJL inte rest in the property is 
Iween the husband anilrt? 1 * ° r any . disa «reement be- 
contingent interest f”i tbe »>fc.Jtlie wife has only a 
ency has arisen Her pr0 P e f ty u ,iU ,he oonttng- 

ciise ouly if the'n^certai^vent'o/Vhe T er ‘ y would 
between the wife ?i?7 u °u j 0 dlsa freement 

any time and if thev li v « l^ 0 - ^ki S ^ a *L d sbou * d arise at 
*or the settlementKj ? 6 amic ably there is no scope 

in the property would e ^ e . Gt ! ve and any interest 

W N 989 i 69 M^d L w 47o Ve nQKo» ^ 0r ' 1955 Mad 
AIR 1956 Mad 304 fSM. 8 M) (Pt^f) (Vr^ L J 75 ‘ 

__« SECTION 23 

Perty and transferable - PdorTtel is P r °- 
*or contingent interpc* c ° r Int ^ re * t n °t necessary 
AIR 1980 Cal 609 (DB)”* Sco P 0 of S - 23 indicated 

to B S nnd c'absXteiv'° fa X ! if S and af( « A-. death 

that in case B or I) HirT**? S j res w *th condition 
•entire property ahsn1i.S 8S s sueless survivor to get 

•after A's death — Subsenimn^ 88 ^ °.* P issueless 

subsequent .legacy in favour of C 


does not take effect. See Succession Act (1925), 
S. 124. 1965 B L J R 410 : AIR 1966 Pat 40 (DB). 

SECTION 25 

•S. 25 — Sale of property subject to condition — 


Condition Dot fulfilled — Sale may be avoided. See 
T. P. Act (1882), S. 54. AIR 1955 N U C (All) 2767 
(DB). 

SECTION 26 

• —Ss. 26 and 29 — Scope — Relationship of hus¬ 
band and 'wife must subsist when transfer of assets 
is made —Words ‘husband and wife’ to be interpreted 
as indicative of marital relationship—Person transfer¬ 
ring assets to a woman in consideration of their forth¬ 
coming marriage - S. 10 (3) (a) (iii), Income-tax Act, 
held not attracted. See Income-tax Act (1922) 

S. 10 (3) (a) (iii). AIR 1964 S C 587. 

SECTION 28 

-?• 28 “Transferee pendente lit? takes property 

tranferred subject to tbe result of the suit — Suit 
ending in compromise decree — Defendant getting 
contingent interest in property- Condition precedent 
not fu filled- Vendee’s possession is not affected. See 

T. P Act (isms. 02 AIB 1954 Hyd 185 (DB). 

3 . 2 b \\ ill Absolute bequest subject to de¬ 
feasance on donee dyi D g without male issue — Will 

SSfiOKer'1,33 s Succession Act (1925), S. 131. AIR 

r s ; 23-Clause in deed conferring absoluteinterest 
Subsequent clause creating interest in another 
transteree on happening of specified uncertain event 

Whether operates iu defeasance of prior clause 

1958 KerL T e 5ie ranSfer ° f Pr0perty Act (18S2) ’ S ‘ 8 * 

“— S * 2 ? 7 Applicability - Mappilas of Malabar are 
governed by Marumakkathayam law and not by 
Mahomedan law. 1957 Ker L T 899. y 

77“w 2S ”V? p,as in n ? rtb Malabar are governed by 

to fhi^ Un ] akkatta ^ am J L aw in the absence Of evidence 

to the contrary -Stridhanam gift - Incidents of - 

Pn LZ'J K er i eath Wife of dooee without issue 
ot ° f b u roth f er and s> s ter of the wife will take 

\| To SUC M gl ? * S * 28 ’ T - P - Ac t (1882) will apply 

1957 A Ke C r U L a j k 862 hayin ’ L “ W ' 1957 Ker L T 899 ' 

t7B S a 'nA S r’?i! ;,U i es .* i t0 . A for life an d after A’s death 

ha® ia case B nr r lf- eq ? al sl J ares with condition 
or.lL. case b or C dies issueless survivor to ePt 

alt« A's r °dea h iHl F tely ", D f a 'b “ f B ‘“uelfss 

does A 0 lesacy in ,avour <>f C 

o l oa met n » eaec ‘ 8 ee Succession Act 
S.U4. 1965 B L JR 410 : AIR 1966 Pat 40 (DB) 

Defeasance ™ T Ab<; ol u l 0 estate — 

cession Act (1925U. lSl! AIR 1956 PunM 5 SUC ' 

dause"—®EHect"of —^ 4 ot U re^iu^uanT to’s a 1 26 ^ e8SanCe 

inter” «<ft of any ' interest 

sssi» % 

what is really conferred on tS ° U ‘ 1 j SUc ^ a case 
clause is only a life estate evpnI k 066 ^° d L er the first 
described in that clause as «nlh | U f the interest 
absolute estate passes to the dnni lutG e i tate ’ and th « 

the second claSS on hin 0 i ° r i°? ees under 
uncertain event. happening of the specified 

th?first ola“usewas out M/a d °“ ee S und « 
defeasance clause was 8 f 8 10 estate and the 

not offend the Dlovis ous oTs 8 "] 26 a ” d 

167 U69,170) {pr 5) K (DB). T 62 ° ' 418 1957 T »vCo 
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SECTION 29 

• — S * 29-Income-tax Act (1922). S. 10 (3) (a) (Hi) 
Scope — Relationship of husband and wife must 
subsist when transfer: of assets is made - Words 
husband and wife* to be interpreted as indicative of 
marital relationship — Person transferring assets to a 
wowan ;in consideration of their forthcoming mar¬ 
riage S. 10 (3) (a) (iii) held not attracted. Sea 
Income-tax Act (1922), S. 10 (3) (a) (iii). AIR 1964 SC 

SECTION 30 


s - 30—Deed —Construction of — Repugnancy — 
Ult and later bequest — Intention of the executant 
has to be ascertained from tbe recital as a whole- 
Larner part reciting gift as accomplished fact and 
later part amounting fo bequest —Later part cannot 
be operative-See T. P. Act, S. 8. ILR (1964) 2 All 


-Ss. 30. 52 and 100 - Civil P. C. (1908), S. 151 - 
Interim maintenance — Grant of—Princioles stated — 
(Hindu Law—Maintenance) - See Civil P. C. (1908), 
S. lol. AIR 1955 Mad 571. 


SECTION 31 

Ss- 31, 123. 126—Deed of gift and condition of 
revocation in seoarate documents — Effect — Regis¬ 
tration Act (1908), S. 17 (1) (a), (b) (2) (v). 

Held on facts that the deed of gift and the agree¬ 
ment formed part of the same transaction. ''The trans¬ 
action read as a whole fell within the purview of 
Ss. 31 and 120, T. P. Act. The omission to make the 
payment by the donee agreed upon would constitute 
the happening of the specified event mentioned in 
S. 120 and also the happening of the specified un¬ 
certain event mentioned in S. 31. The agreement as 
to the condition upon which the donor was given 
the right to revoke the deed of gift did not require 
registration. It was enough that the deed of gift was 
registered. The donor was therefore entitled to re. 
voke the deed of gift on the donee’s failure to main¬ 
tain him. AIR 1951 All 599 (599, 600,601) (Prs 5, 
0, 8, 12, 13). 

-S. 31—Deed—Construction — Gift to Society for 

certain purpose executed by Manager of joint family 
—Property to revert to donor if not required for the 
purpose — Reverter clause held operated to benefit 
of other members—Clause held not one of repugnacy 
to absolute estate but one of defeasance— Clause did 
not violate rule against perpetuity. 62 Mad LW 
634 . 1949 Mad W N 637 s (1949) 2 Mad L J 459 : 
AIR 1951 Mad 798 (799) (Prs 3, 4, 5). 

-S. 31—‘Specified uncertain event’ — Meaning of. 

The Illustrations given under S. 31 are sufficiently 
suggestive of the position that a specified event con¬ 
templated under that section must be definite and 
specific and a wide and vague clause of the nature 
‘any other business’ the prohibition of which is in. 
serted as a term in a lease deed cannot be taken to be a 
specified uncertain event. AIR 1957 Orissa 35 (37) 
(Pt B) (Pr Si (DB). 


SECTION 35 

• —Ss. 35, 60 and 62 — Doctrine of election — fa 
applicability to mortgage transaction — By his cnn 
duct mortgagee held to be bound by doctrine oi 
elect,on-Limitation Act (190S). S. 3 and Art. 148 - 

Suit for redemption - Held suit was not barred bv 
limitation. uy 

The doctrine of election may be stated thus: he 
who accepts a benefit under a deed or will or other 
instrument must adopt the whole contents of that 
instrument, must conform to all its provisions and 
renounce all rights that are inconsistent with it. 
1 his principle Is often put in another form that a 
person cannot approbate and reprobate the same 
transaction. ATR 1929 Mad 502 (FB) and AIR 1918 
p C 19B; AIR 1901 s C 1327, Hell on. Beepathiima 
v. Vdasan Shankaranarayana. (1964) 5 S C R 836 : 
AIR 1965 SC 241 (246,247) (Pt A) (Prs 16, 17, 

lo, IS). 

— S. 35 — Hindu law — Reversioner — Consent to 
alienation—Election—What amounts to — By affirm¬ 
ing or accepting the validity of the transaction, made 
by the limited owner, a particular reversioner may 
preclude himself from challenging the same. This 
is loosely called ratification. Strictly speaking, how¬ 
ever, it is a rule of election. Case law referred — See 
Hindu Law-Reversioner. AIR 1956 Cal 211 (DBj. 


-Ss. 35 and 6 (a) —Release of right by Mahomedan 

presumptive heir before inheritance opens — It can. 
not be supoorted on basis on basis of estoppel or elec- 
tion—See T. P. Act (1882), S. 6 (a). AIR 1959 Mad 
131 (DB). 

-S. 35-Scope and applicability — Principle of 

election—Suit for partition of tarwad properties — 
Claiming properties dealt with by will of testator as 
tarwad properties — Plaintiffs made legatees under 
will—There is no scope for applicability of principle 
of election to such case—Question of election would 
arise only after decision of question whether properties 
were tarwad or self acquired. See Succession Act 
(1925), S. 180. AIR 1954 Mad 556. 


-S. 35—Courses to be elected must be legal—Doc* 

trine cannot be resorted to cure illegality. 

No question of election arises when one of the 
courses open to the person is not a legal or lawful 
one. 65 Mad L W 496 : 1952-2 Mad L J 104 : AIR 
1953 Mad 161 (163, 104) (Pt C) (Pr 13). 

-S. 35—Tenancy law^ — Bihar Land Reforms Act 

(30 of 1950', S. 14 — Claim under, in respect of rent 
decree—Simultaneous execution of decrees — Main¬ 
tainability-Order pulling decree-holder to election 
of remedy—Legality—Principle of election—Applica¬ 
bility to remedies—The principle of election did not 
apply to the case and the judge was wrong in putting 
the decree-holders-to election. The decree holders 
might levy simultaneous execution in respect of his 
decree in more than one Court. See Tenancy laws— 
Bihar Land Reforms Act (30 of 1950), S. 14. AIR 
1956 Pat 223 (DB). 

[Overruled in AIR 1958 Pat 030 (FB)]. 


SECTION 32 

-S. 32-Deed—Construction — Gift to Society for 

certain purpose executed by Manager of joint family 
— Property to revert to donor if not required for the 
purpose—Reverter clause held operated to benefit of 
other members—Clause held not one of repugnancy 
to absolute estate but one of defeasance—Clause did 
not violate rule against perpetuity. 02 Mad L W 
634 : 1949 Mad W N 637 : (1949) 2 Mad L J 459 , 
AIR 1951 Mad 798 (799) (Prs 3, 4, 5). 

-S. 32—Will—Absolute estate—Defeasance—Vali¬ 
dity considered—See Succession Act (1925), S. 131. 
AIR 1956 Punj 45. 


—Ss. 35, 58-Doctrine of Election-Applicability. 

The principle which is well known as ‘doctrine of 
lection 1 in English Law broadly means that wner 
deed professes to bestow a benefit on a P ers0 ° 
amed in it, such person cannot accept the bene 
nder the instrument without at the same time co - 
arming to all its provisions. The vendees mus 
ither accept the transaction as a whole witn an 
icidents and obligations or repudiate it altoget • 
laving accepted the sale they aie also bound by 
ipulation to reconvey it to the plaintiffs. The P * 
le embodied in S. 58, T. P. Acf, does not apply to 
le case. ILR (I960) 1 Punj 70. 


TRANSFER OF PROPERTY ACT (1882), S. 30 


883 


SECTION 36 

% —S. 36—S. 36, T. P. Act applies in absence of 
contract to contrary between transferor and trans¬ 
feree. See rncome-ta.v Act (1922), S. 4 (1) (a). AIR 
1954 S C 470. 

-Ss. 36 and 5 — Applicability to joint family 

partition—(Hiodu Law—Joint family—Partition). 

The principle of S. 36 of the Transfer of Property 
Act is not applicable to cases of partition of joint 
families. 1958 Ker L I 472 : 1959 Ker L T 73 i AIR 
1939 Ker 208 1210, 211) (Prs 12. 13) (DB). 

-S. 36 — "Contract to the contrary’' —Stipulation 

to pay rent of yeai’s lease at particular date is con¬ 
tract to the contrary. AIR 1955 NUC (Mad) 2450. 

-Ss. 36, 8, 55 — Sale of agricultural land — Land 

subiect to lease — Apportionment of rent — Appli¬ 
cability of S. 36. 

The rents and profits should be apportioned under 
S. 36 which applies to agricultural rents. Even if 
S. 30 does not apply in terms, the rule of apportion¬ 
ment prescribed under S. 30 will apply, as a rule 
of justice, equity and good conscience even to agri¬ 
cultural rents. (1951) 1 Mad L J 69 , 1951 Mad 

W N 184: AfR 1951 Mad 601 (603, 604) (Pt A) 
(Prs 4, 8). 

—S. 36—No transfer of interest of lessor — Section 
not attracted — Lease of running Sugar Mill — Deed 
providmg for payment of rent in instalmeDts-Lessee 
held liable to pay rent till sale of Mill to Government 
tnough no crushing of sugarcane was done during 

a4) P (DB) d ‘ R 1964 Pat 238 (m ' 26l >< Prs 2 - 

SECTION 37 

•vZ» Ss r* 37 8n< i J°? I T. ParhtioD -Co-sharers becoming 

tfnr ii® SS ° h rS ° f budding—Separate suits by cosbarers 
•or their shares of rent maintainable. 

inin? lfc a /i lti0D f °u p .^P 0rl y* co-sharers who become 

fnr »l!S! 0r l 0f a b )* ,ldlD g can bring separate suits 
or their shares of rent of the building against the 
lessee where the lessee has been paying for several 
? 0 A n j tbe,r shares of rent separately. AIR 1942 Par 

a.-s.ffljawjRhAhr 1 ® 

ssiwvaM'i* “ -> 

SECTION 38 

5-s iu, 1 Tif B'SciaT A “ 

family prope^v^lee 0 ?!^ 1 ? 61106 in /, e . spect of ^ 
1953 All 496 (DB? " du Law “ Alienat,on - AIR 

^ S ril 8 n^ liena ! 1,0n , by Hiodu Widow - Necessity 

alien™-P<X° f,o£ 

peached the hm-dn i* ^ 3 s ^! 0 by a widow is im- 
either that the™ l 6 . 08 , on tbe al *enee to prove 

bona fide enqufries'as^rffh DeC - e f ty 0r ** he made 
sitv The, l as t0 , the e *>stence of the neces 

Inquiry by tmnsTe^^^^ T Necessity of - 

into the necessities for thfi 0 li« Dd8r j b ? und to enquire 

^v cSMr.asjrssK' 

not be en C Q u g 8 h°L a t l a ' e % le 8 aI necessity it would 

Pends upofwtLr tL dlnw^Vtfvltedo 0 / fe 


pressure of circumstances was such as to leave no 
alternative but to effect the sale. 1950 N L J 452; 
AIR 1950 Nag 69, Foil. I960 MPLJ (Notes) 70. 

—S. 38-Scope—Principle of equity—Protection to 
bona fide transferee for value — The alienee has to 
prove that certain circumstances existed in order to 
justify the alienation. See Hindu Law—Alienation- 
Father. AIR I960 Mad 99 (DB). 

,—-S 68 — Widow — Alienation —Power to alienate 
husband’s property—Limitations—Sale—Legal neces- 
sity-Enquiry as to. by bona fide purchaser for value 
—Sale when binding on reversioners. The owner¬ 
ship of the widow is qualified by limitations which 
are not imposed on her for the benefit of the rever- 

L °W 809 See H ' ndU LaW ~~ Widow - < I956 > 69 M ad 

rr5-. ^-AHenations by guardian of minors - 
Validity—Test to decide. 

The validity of the alienations by a guardian of a 
minor must be judged on the circumstances obtaining 

whi^ C d ? te ° V? 6 [, ransacti ou and notFon events 
which subsequently happened. The only question 

to be considered is whether in tbe circumstances that 

existed at the time of*the alienation, the act would 

be regarded as a proper one by men of ordinarv 

prudence. It is also not necessary to prove that tbe 

T rQ , act L uall y, making demands before it 
could be found that there was a pressure on the 
estate. A I R 1938 Mad 322 and 17 I C 009 (Mad) 

<3n. 63 Mad L W 318 : (1950) 1 Mad L I 505 ' 

4011 AIR 1959 Mad 606 C% 
State USb N d S by V Hindu widow^nMTnfpur 

sjsa vis'& 5 

iSJBSKV” vrs 

—-S. 38 - Necessity of alienation-Q ues tion can 

sitJ-rZl-oZ’* by gU ‘ rdian of minor ~ Neces- 

. Th * °ecessity for transfer has to be consider an A 

tc.JustifythMraosfer Kfavou^ °A-1 b 1951 n*® 

403 (405 408, (P t D] (Pr S 16? IS)’' 1 N ‘ g 

!!!i e s 4 IB V 951 N , ag ? 03,40B> < pt E >$ iv y 

minors - LegKce'ssL'-plfoVl^ of Hindu 
consideration of Rs. 300, Rs 108 satief “ us "^. ut °f 

a s ssSSm 

(70, 71) (Pt A) (Prs 7, 12). * A 1 * 1950 Na « 69 

?dS 1 T ^ s 

The contention that the sale nf a m i BR i 
effected by his natural guardian het^ 001 ! 8 pro P ert yi 
it can not’be allowed to be ™ided bv°hi' y V °“ able ' 

— % IWV B >(p}sM d 795 1 AI « 

Alienee’s duty—Onus toprove^lemd* 0 ” ~~ . Widov v— 
he made reasonable inquiry into sucl? 6065 * 1 ^ 0r tbat 

si=., s s,r ■ u 'a 
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taking settlement of land and executing kabuliat 
agreeing to pay annual rent — If mortgagee liable to 
surrender land on payment of amount paid. 

The owner of the land cannot seek to recover 
possession by paying back to the settlee the amount 
paid to him, when the latter by being in cultivating 
possession of the land for more than 12 years has 
acquired occupancy rights in the land, under the 
Tenancy Act. A Ill 1952 Pat 312 (314) (Pt B) (Pr 15). 

SECTION 39 

•- S. 39—Charge created by decree — (Mainten¬ 

ance). 

A Hindu widow’s right to maintenance as against 
persons other than her own son is not ipso facto a 
charge upon the property. It is this right, which is 
not yet a charge, to receive maintenance out of the 
profits of immovable property which is spoken of in 
S. 39. Section 39 does not apply to a charge created 
by a decree. Mahesh Prasad v. Mt. Mundar, 1951 
All L J 39 : 1951 All W R (H C) 225 : I L R (1953) 
I All 2S4 : A I R 1951 All 141 (145, 146, 14S, 149) 
(Pt A) (Prs 19. 33, 36, 37) (FB). 

-S. 39 — Does not create any right or interest in 

property on ground of maintenance. See Hindu 
Succession Act (1956), S. 14(1). AIR 1965 Andh 
Pra 367. 

-S. 39 — Hindu wife’s right to receive mainten- 

ance out of profits of husband's property — (Hindu 
Law — Maintenance) —Hindu Adoptions and Main¬ 
tenance Act (1956), S. IS (1) 

A wife, is entitled to be maintained out of the 
profits of her husband’s property and under the 
express terms of S. 39 she can enforce her right 
against the properties in the hands of the alienee 
with notice of her claim. (19.58) 1 Andh W R 46 : 
ILR (1958) Andh Pra 1 . 195$ Andh LT 256: 
A I R 1958 Andh Pra 396 (401) (Pr 39) (DB). 

-S. 39 —Applicability—Hindu Married Women's 

Right to Separate Residence and Maintenance Act 
(1946), S. 2 (2) — Right of wife and children under 
to separate maintenance — Charge on husband’s pro¬ 
perty when can be created under—Gratuitous trans¬ 
feree’s liability. 

A charge caD be created not only over the pro¬ 
perties in the hands of the husband or father but 
also over properties transferred by him either gratuit¬ 
ous^ or to persons having notice of the right to 
maintenance. (1947) 1 Mad L f 329 : AIR 1947 Mad 
376, Dissented from. 1956 Andh VV R 1021 : A I R 
1957 Andh Pra 710 (711, 712, 713) (Prs 3, 14). 

-S. 39—Hindu Law — Widow — Maintenance — 

Possession of husband’s separate property—Effect on 
claim for maintenance from joint family estate—A 
widow can sue for maintenance. See Hindu Law- 
Widow. A 1 R 1957 Andh Pra 598. 

-S 39 — Purchase of lottery ticket in name of 

minor child—(Civil P. C. (1908), S. 35). 

Held, that there was absolutely no reason to think 
that Ramani intended to purchase the ticket exclu¬ 
sive for the benefit of the minor daughter. From the 
evidence and also the circumstances of this case, it 
was abundantly clear that the ticket was purchased 
for his own benefit. The name of the daughter was 
used simply because he wanted to try his luck by 
using the name of the daughter who was the youngest 
child. Ramani Mohan Mukherjee was the real owner 
of the ticket and he was entitled to get the prize 
money in question. 93 Cal L J 79 : 58 Cal W N 435: 
A I R 1954 Cal 490 (491, 492) (Prs 7, 8, 9, 10) (DB). 

_Ss. 39 and 53—Advancement — Benarni transac* 

(io o 

There is no presumption of intended advancement 
in India. The criterion as to whether the property 
really belongs to the benamidar or any other person, 
is to find out as to who paid the consideration. The 


source of consideration will be the most important 
factor to be taken into consideration. ILR (1953) 
Hyd 165 : A I R 1953 Hyd 77 (78) (Prs 4, 5) (DB). 

-S. 39—Transferee without notice — Notice of 

existence of right as sufficient — Notice of trans¬ 
feree’s intention to defeat right not necessary. 

Now under the new section notice of the existence 
of the right is sulficient to bind the transferee. A I R 
1947 Mad 376, Diss. from. 72 Mad L W 364 i AIR 
1960 Mad 42 (42, 43) (Pr 4). 

-S. 39 — Transfer where third person is entitled 

to maintenance — Right to claim enhanced mainten¬ 
ance — Can be enforced against purchaser, having 
notice of right. 

Section 39 employs the words "where a third per¬ 
son has a right to receive maintenance”. The right 
to receive maintenance about which this section 
speaks is not only the right to receive maintenance 
in the first instance but also the right to receive 
enhanced maintenance which may be claimed if 
there is a material change of circumstances. AIR 
1951 All 141 (FB) and AIR 1948 Mad 208, Disting. 
(1964) l Mys Li 122. ILR (1963) Mys 1122: 
A I R 1964 Mys 265 (267) (Prs 15, 16) (DB). 

-S. 39 — Wife and children of a person have a 

right to be maintained out of his property — Hence 
their maintenance can be made a charge over his 
properties not onlv iu his hands but also transferred 
by him gratuitously to avoid their claims: A I R 19-14 
Bom 50 and 1956 Andh W R 1021 : A I R 1957 Andh 
Pra 710 and (1955) 1 Andh W R 46 : A I R 1958 
Andh Pra 390 and A I R I960 Mad 42, Rel. on ; A I R 
1947 Mad 376 held wrongly decided. Right of minor 
children or the wife under S. 39, T. P. Act. get to a 
charge over the properties in respect of their main¬ 
tenance is not affected by S. 27 of the Hindu Adop¬ 
tions and Maintenance Act. 40 Mys L J 267.1 L R 
(1962) Mys 150 : A I R 1962 Mys 207 (20S, 209) 
(Prs 4, 5) (DB). 


-Ss. 39 and 100—Right to receive maintenance— 

Hindu Law — Mainteuance). 

The right to maintenance does not create a charge 
•n the prooerty unless there is an agreement ora 
lecree. 1956 Nag L J 359 : I L R (1956) Nag 1SI : 
i I R 1956 Nag 138 (144) (Pt D) (Pr 37) (DB). 

-S. 39 — Conditions for applicability of section- 

light of maintenance cannot be enforced against 
ransferee tor consideration without notice-Onus of 
>roof—The onus to prove that the defendant trans- 
eree had notice of the plaintiff's right to receive 
maintenance is on the plaintiff. 1962 B L J R 6/7 : 

L R 42 Pat 860 .AIR 1963 Pat 74 (75) (Pt A) 
Pr 5) (DB). 

•S. 39 - Applicability - Right to maintenance 


gaiust person personally and not in virtue> o!tnis 
olding property-S. 39 does not apply. 1962 B LI » 
77 : I L R 42 Pat 860 : A I R 1963 Pat 74 (7a, 76) 
Pt B) (Pr 6) (DB). 

—S. 39—Scope of — Maintenance decree in favour 
j wife—Charge on husband’s land — Gift of land 
ransferee having notice of maintenance claims- 

,and can be sold in execution-Separate suit not 

ecessary. See Civil P. C. (1908), O. 21, R. 17. ( 

9 Punj L R 15. 

—S. 39-Right of maintenance—Enforcement ot- 

:harge on family property alienated-Claim for' ® a,n r 
;nance is not a charge on the estate of her d 
usband whether joint or separate until it» «ea 
nd charged upon the estate, and unless a case is 
lade out that fraudulent or gratuitous aliena on 
.as made, she cannot claim a charge on that P° r "° 
f the property in the hands of the ahenee^Se 
on 39 also cannot be made applicable. See H 
,aw—Widow. A I R 1955 NUC (Trav-Co) 19U 

OB). 
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.—Ss. 39, 122—Benami—Advancement. 

Where a sale is by the husband to the wife the 

B imption that the purchase is made by the hus- 
with bis own funds and for the benefit of his 
wife and children can arise only in the absence of 
evidence to the contrary. AIR 1951 TravCo 195 
(196) (Pt A) (Prs 2, 3) (DB). 

SECTION 40 

SYNOPSIS 

(Transfer of Property Act (1882), S. 40) 

1. Applicability. 

2. Restrictive covenants. 

3. Covenants running with land, 

4. Privity of contract. 

5. Licence and contract. 

6 . Contract to sale immovable property. 

7. Fight of pre-emption. 

8 . Contract to pay Zare Chaharam. 

9. Transferee with notice. 

10. Covenants between landlord and tenant. 

1. Applicability. 

• -—S 40 — Suit for specific performance by prior 
purchaser against his vendor and subsequent pur- 
chaser - Prior form of decree - The practice of the 
Courts tn India has not been uniform for the proper 
form of decree, and there are three distinct lines of 

1954 g S C75 eSpe0ifiCR8l ‘ ef ACl 11877) ' S - 2 “ AIR 

s ~ S ; 48 - Interpretation of - Use of enslish deci- 

cinfefof 4 the T En'oh C h T bodie , s nett 3 '" °f the prin. 
cipies °t the English Law of equity relating to 

restnchve covenants to ownership of immovable 

So°S 6rt ^i! n il n j er £ PretlDg the se °t»on guidance can 
no doubt be had from the decided cases of J2E 

twI. S ' 40 ~ Anne ’ ri ‘ t, ' on of burden to land - Es,en. 
covenani 5 Sf e "M aI 5*.‘^effective annexation of a 

to it. ILR 38 Pat 443 . air ffc as . b /i ng annexed 
(Ft F) (Prs 41, 42,44} (DB ). 1959 463 < 47R 472 > 

_ s . 2# Restrictive covenants. 

nant imposed'forlhe bZT^ restrictive c °ve- 
cannot be enforced against fl ?i° yment of P ro P 0r ty 

JffiRi, 886 T ' P - A « < 4 A S lT 3 AIR 

under wvrna^'referled'tofn'fi 811 . 1 in 1929 ~ Ri 8 b ‘ 
enforce - Enforced para ~ Who “an 

covenantor’s property 1Sdi t raD ? feree 0ri g‘ nal 
pality — Hestri c ^v« B “ ing scheme by Munici- 

®ent with municipality n by tS inSd.ml d in agree * 

house sites — The apodlant * a 0Wners of 

right of enforcing anvof fhJ n0t acquired the 
U (Suppl 148: 1962 Mys 

of Tn.it v. Moxhay (41 E B 

appliM only1S e re°trfctlle o V r‘nS^ y (41 E R H4S) 
doctnne cannot be extendi ? egfl i lve COven ants, the 

covenant mu s , be one ^ 


of the land, and the remedy is not a remedy at law by 
way of specific performance under a species of im¬ 
plied privity, but a remedy in equity by injunction 
against the violation of the covenant — Case law 
discussed. AIR 1952 Pat 409 (415,416) (PtG) (Pr 17) 
(OB). 

3. Covenants running with land, 

Ss 40, 105, 111 — Lease—Covenant for renewal 
— Enforceability against assignee from lessor or 
lessee. 

A covenant for renewal in a lease runs with the 
land and both the lessor and the lessee and their 
successors in title are bound by it and the lessee is 
not liable to be ejected, where he has exercised that 
option before the expiry of the terms. AIR 1959 
Assam 22 (24) (Pt B) (Pr 9) (DB). 

Ss. 40 and 109—Covenant by leiror to pav lessee 
cost of construction of buildings on determination 
ot lease — It covenant running with land. 

Held that the covenant was not a personal cove¬ 
nant but ran with the land and bound the plaintiff 

who was the lessors basis assignee in respect of a 

nfs ?nq f T p V w ,(?n i U . rC t ased by hira * The effect 
of S. 109, T. P. Act is that the assignee in respect of 

the part of reversion has the benefit of the lessee’s 

covenants and bears the burden of the lessor’s cove 

nants. 55 Cal W N 656 : ILR (1953) 1 Cai 34 (DB). 

— s . 40 - Landlord and Tenant - Putni lease — 
Covenant by putnidar to submit collection naoers 

S. 40 — Covenant running with the lanA 
Covenant for repurchase. d 

The covenant which is annexed to the lanrl .v „ 
& lh r r' '^t a lan d W T*he 

1955 M«n% P ur ,0 37T3 e 9r(p“B) b (Pr9) h “ C ° Vm,dBt - A I« 
, S - 4 ,° ~ La °dlord and tenant — Rent-Co char^r 

i-v s 

continuing to charee oriainai rent by s 2/ ne— Others 
not bound by reduction-tt ““r transferee is 

4. Privity of contract. 

Privity 0 ?contract*— Covenant’ 0 ' s .“ b >««e - 

Sub-lessee—Hor^ far bou„S “ Prmc ' pal lease ~ 

«i*iJ!^f *«* co«wo 

run with the land and bind the assivn^ cpve “ au ts* 
elementary that as between tho 1! g j , But lf is 
dants who are sub-lessee*There is naittf the . defeQ " 
contract nor privity of estate and P u V , lty of 
would not be bound by the 25L ®\ th c s L ub 'lessees 
pa. .ease, AIR 1952 

_ S 40 S : L,ccnce and contract. 

to et rr Porti ^ eia ^' d so\TbyTto B B ist !? Cti0 S 

to discharge water from his I&nHfk B “"? aI, °wed 
A s land on payment of small drain on 

form of receipt — ConstruoMnn Um 77 Docu ®©nt i Q 

" * SS i A*- 

-Asr.WWfti d 
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6. Contract to sale immovable property. 

-Ss. 40, 14, 54, 10 — Agreement requiring parties 

io sell their lands amoDgst themselves and on their 
not purchasing same to sell it to one of the members 
of the Community — Otherwise sale to be invalid — 
Agreement held only restricted right of alienation 
but did not create right of preemption — Even if it 
gave rise to right of pre-emption it was not hit by 
provisions of Ss. 14 and 10—Agreement was covered 
by second part of S. 40. See Transfer of Property Act 
(1882), S. 14. AIR 1960 Assam 178 (DB). 

-Ss. 40 and 54—Benefit of obligation arising out 

of contract—Enforcement of, against transferee with 
notice—(Trusts Act (1882), S. 91). 

An agreement to sell immovable property does not 
create any interest in the buyer and the title con¬ 
tinues to remain in the owner till the formalilies pre¬ 
scribed by S. 54, Transfer of Property Act, are com¬ 
plied with. But where the owners of a house first 
agreed to sell it to A but B having notice of that 
agreement pursuaded them to sell it to him and on 
intimation of this sale A obtained a sale deed in his 
favour; which could be enforced against B. 59 Bom 
L R 1084 : 1958 Nag L J 6 : ILR (1958) Bom 234 « 
AIR 1958 Bom 194 (195, 196) (Pr 4). 

-Ss. 40 and 54—Agreement to sell immovable pro¬ 
perty—Subsequent sale in fa/our of third person with 
notice of prior agreement—Sale is subject to obliga¬ 
tion under prior agreement See Transfer of Property 
Act (1882), S. 54. AIR 1953 Mad 409. 

-S. 40—Contract for sale of land—Vendee selling 

land to others in breach of contract—Suit for specific 
performance of contract by vendee against vendor 
and transferees—Transferees denying notice of prior 
agreement to sell—Burden of proof — Discharge of. 
The onus is on the transferees to prove that they had 
no notice of the prior agreement to sell in favour of 
the plaintiff. This onus can be discharged by evi¬ 
dence led in the case. See Specific Relief Act (1877), 
S. 27(b). AIR 1963 Punj 470 (DB). 

7. Right of pre-emption. 

-Ss. 40 and 37—Partition award containing pre¬ 
emption clause — Pre-emption clause held was in tbe 
nature of contract and was binding not only on the 
parties but their assignees also — Pre-emption clause 
suffered from no infirmity either on ground of un¬ 
certainty or being contrary to law. See Col tract Act 
(1872), S. 37. AIR 1961 Cal 152 (DB). 

-S. 40 — Sale with agreement of reconveyance — 

Rights and objection of transferee from vendee with 
notice of agreement — Right of pre-emption with 
notice. He cannot resist its entorcement by the 
vendor. See Tenancy Laws — Bengal Tenancy Act 
<8 of 1885), S. 20-F. AIR 1955 Cal 21 (DB). 

-S. 40—Pre-emption—Pre-emptor deprived of pro¬ 
perty pre-empted by vendor’s sons who obtained 
decree for possession — Pre-emptor suiDg vendor for 
return of purchase-money—Reliance placed on cove¬ 
nant of indemnity in sale deed — Covenant held did 
not enure for benefit of pre-emptor and he could not 
recover purchase-money. 51 Pun L R 347 : AIR 1950 
East Punj 74 (78, 79) (Pt D) (Pr 30) (DB). 

8. Contract to pay Zare Chaharam. 

— S. 40—Lease—Contract to pay Zare Chaharam— 
Nature of covenant. 

The covenant as to the payment of zare chaharam 
is one which necessarily(affects the value of the land. 
Hence a covenant by a lessee in a registered docu¬ 
ment of lease to pay Zare chaharam to the lessor in 
case of any sale or transfer by him of that lease hold 
interest is binding on and 'enforceable against his 
assigns and traDsierees. 1958 B L J R 554 : AIR 1958 
Pat 467 (467, 468. 469, 470) (Pt A) (Prs 2, 3, 4). 

[Reversed in AIR 1902 Pat 193.J 


x rauMtree witn notice. 


—S 40 (2)—Specific Relief Act (1877), S. 27 (b)- 
Transferee without notice - Prior and subsequent 
buyer Subsequent buyer making payment of our- 
chase-money in good faith without notice - He is 
protected by S. 27 (b) - Notice by prior buyer after 
execution by subsequent buyer of kobala but before 
its r ?j?'stration does not affect his proteciion. See 
Specfac Relief Act (18/7), S. 27(b). AIR 1962 Cal 40 
(DB). 


r ,5s- and 3—Onus is on transferee to prove that 
he had no notice of prior charge. See Transfer of 
Property Act (1882), S. 3. AIR I960 Ker 139 (DB). 

Ss. 40 and 54 — Purchase with notice of prior 
agreement for sale to another — Sale is subject to 
obligation under prior agreement — Rights of person 
under prior agreement stated-Trusts Act (2 of 1882), 
S. 91 — Scope and effect of. 1952 Mad W N 552 : 65 
Mad L W 674 i (1952) 2 Mad L J 166 : A I R 1953 
Mad 409 (412) (Pr 7). 


10. Covenants between landlord and tenant. 


-S. 40—Covenants between landlord and tenant— 

Covenants construed—Held, it affected value of land 
in case of transfer and ran with land. AIR 1955 
N U C (Cal) 2080 (DB). 

-Ss. 40,105, 108 — Covenants between landlord 

and tenant. 


A covenant entered into between a lessor and a 
lessee is primarily binding as between the two per¬ 
sonally. But upon an assignment either of the rever¬ 
sion or of the terms, it may also be binding on the 
grantee of the reversion or the assignee of the terms, 
and similarly the benefit of a covenant may pass to 
these parties respectively. If the covenant is one by 
the lessor for the benefit of the lessee and directly 
touches or concerns the land it runs with the land in 
favour of the assign. An option to renew the lease 
runs with the land and the leasehold interest and so 
both the lessor’s and the lessee’s successors-in-title 
are bound. I L R (1954) Cut U 20 Cut L T 193: AIR 
1954 Orissa 110 (111, 112) (Pt A) (Prs 5, 7) (DB). 

-Ss. 40,14, 111 (e) and 106—Landlord and Tenant 

—Lease in respect of land-Covenant in lease giving 
option to lessor to terminate lease under specified 
conditions — Nature of — No breach of rule agaiDst 
perpetuities — Heirs of lessor can enforce — Deter- 
mination of lease according to covenant — Natice 
under S- 100 not necessary. See Transfer of Property 
Act (1882), S. 14. AIR 1962 Pat 201 (DB). 


-S. 40 — Covenant whether -personal or running 

with land — Lease containing express covenant that 
in case lessee wishes to assign the demised property 
:o anyone else he should first take lessor's consent 
ind if the lessor does not wish to purchase then the 
lease may be assigned to a third person, who would 
ae liable to pay chauth money in respect of salami 
jtc., to the lessor—Assignment of lease to third person 
—Failure to pay chauth money to lessor Lessors 
suit to realise it from assignee and also from lessee 
Held, that the covenants giving the option to the 
essor to take an assignment of the lease from the 
essee was one running with the land but the cove- 
aant for payment of chauth was only personal and 
not one touching or concerning land demised ana, 
herefore, it was not a covenant running with tne 
and — Lessor was, therefore, not entitled to rec° v er 
he chauth amount from lessee’s assignee, even thoug 
here was privity of estate as between the assignee 
ind the lessor - Section 40, therefore did not apply- 
^ I R 1958 Pat 407, Reversed; 19541 S C J 590 : A I R 
L954 S C 417, Rel. on; A I R 1923 Cal 0i9 and AIR 
.930 Cal 357 and A I R 1919 All 235, Disting. 1962 
1 L J R 52 :1 L R 41 Pat 656 : A I R 1962 Pat 195* 

195) (Pr 4) (DB). 
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TRANSFER OF PROPERTY ACT (1882), S. 41, Nolc 1 


in the absence of any ground for suspicion that 
the trasferor may not he the real owner. (1872) 

IA (Sup) Yol. 40 and ILK 26 All 400. Rel. on. 

1960 Pat LR 197: AIR 1961 Pat 16 (17, 18, 19) 
(Prs 7, 8, 13. 15, 16). 

-S. 41 — Applicability to execution sales — 

Section does not in terms apply. AIR 1955 NIC 
(Pat) 3250. 

-S. 41 — Scope of. 

A person who induces some one to accept the 
transfer of property by leading him to believe 
that somebody else is the owner is estopped Irom 
setting up his own ownership. Rut if the pro¬ 
perty vests in a religious institution no such 
estoppel can operate against the institution. AIR 
1951 Pepsu 101 (105) (Pi D) (Pr 11) (DR). 

-S. 41 — Principle underlying — When one 

of two innocent persons must suffer by act of 
third, he who enabled such person to occasion 
loss must sustain it. (1965) Cur LJ 752: ILi 
(1965) 2 PunJ 720. 

-S. 41 — Transfer without consideration — 

Section does not apply. 1965 Cur LJ 752: ILR 

(1965) 2 Punj 720. 

-S. 41 — Principles of the section — Condi¬ 
tions necessary to attract the rule of estoppel — 
Person aware of prior registered sale deed tak¬ 
ing transfer without enquiring into transferor’s 
right to transfer — He is not entitled to benefit of 
the equitable rule. 

The rule embodied in S. 41 is an exception to 
the recognised principle of law that no man can 
transfer to another a right or title greater than 
what he himself possesses. The exception is, as 
its language shows: a form of equitable doctrine 
of estoppel. 

To attact the rule of estoppel contained in the 
section it must be shown, inter alia that the 
ostensible owner has been enabled to possess the 
indicia of ownership by the express or implied 
consent of the real owner, and further that the 
transferee has, after taking reasonable care to 
ascertain that the transferor has the power to 
make the transler, acted in good faith. It must 
always remain a question to he determined in 
the circumstances of each case as to whether or 
not inactivity on the part of the person inter¬ 
ested attracts the rule of estoppel contained in 
Section 41. (1962) 64 Punj LR 230. 

-S. 41 — Scope — If overrides S. 52 — Sec¬ 
tion 41 does not override S. 52. See T. P. Act 
(1882), S. 52. AIR 1961 Punj 299. 

2. Execution sales. 

- S. 41 — Applicability — Court-sale. 

Section 41, applies to voluntary sales only, but 
the principle of natural equity on which that 
provision is based would apply even to a court- 
sale. 1951 NU 596: AIR 1952 Nag 64 (64, 65) 
(Pts A, B) (Prs 6, 7, 8). 

-S. 41 — Default by P in payment of sircar 

t ax _ Revenue sale — D purchasing property 
benami for P — D to be ostensible owner — 
Property purchased by decree holder in execu¬ 
tion of decree against D — Decree holder auc¬ 
tion purchaser held protected. AIR 1952 Irav- 
Co 479 (480) (Pt A) (Pr 3) (DB). 

3. Ostensible owner with the consent of per¬ 
sons Interested. 

0-S. 41 — Transfer by ostensible owner — 

One co-sharer put in management of properly — 
No estoppel car: be raised against other co-sharers 
precluding them from asserting their rights. 


(1964) 6 SCR 192: 1965 SCD 23: (1965) 1 Andh 
LT 82: AIR 1965 SC 295 (299) (Pt A) (Pr 16). 

-S. 41 — Applicability — Mortgage of en- 

dowed properly by Shebail — Transferee put on 
guard so as to ascertain whether transferor was 
real owner — Deitv. which was the owner, held 
was not a sentient to allow or not to allow she- 
bait to act as ostensible owner — .Suit by deity to 
set aside mortgage and for possession, held not 
barred by S. 41. AIR 1961 All 206 (214) (Pt F) 
(Pr 38) (I)B). 1 

-S. 41 — Purchase in wife's name — Hus¬ 
band whether competent to dispose of property 

— Real ownership — Absence of declaratory 
decree — ElTect of. 

So long as the documents stand in the name 
of the wile the husband could not dispose of 
property. (1963) 2 ITJ .‘134 (Andh Pra). 

-S. 41 — Applicability — Ostensible owner 

with consent of person interested. 

For the application of S. 41 it is necessary to 
show that the seller was an ostensible owner 
with the consent, express or implied, of the 
person interested in the immovable property. 
AIR 1956 Assam 154 (155, 156) (Pt A) (Pr 9). 

-Ss. 41 and 52 — Transferee pendente lite 

not entitled to protection — Person obtaining 
possession under appealable decree is not an 
(•'Sensible owner. 63 Bom LR 163: 1961 Nag LJ 
185: ILR (1961) Bom 649: AIR 1961 Bom 288 
(292) (Pt D) (Pr 12). 

-S. 41 — Applicability — Transferee must 

prove that transferor was ostensible owner with 
consent of his co-sharers — Management of pro¬ 
perly left to one co-sharer by other co-sharers 

— This does not show that they hold him to 
be the owner. AIR 1955 NEC (Cal) 2867 (DB). 

-S. 41 — Applicability — ‘Ostensible owner’ — 

Malabar tarwad — Karnnvnn — If ostensible 
owner. 


Section 41 can have no application at all to a 
case where the karnavan of a marumakkathayam 
tarwad or illom alienates tarwad or illom properly 
standing in his name. He is not the ostensible 
owner of the properly standing in his name but 
one of the real owners, and the property stands 
in his name not because of or with the consent 
of the real owners but because of the law that 
property belonging in the tarwad or illom shun 
ordinarily vest in the karnavan. 1957 Ker LT 
924: 1957 Kcr LJ 856: AIR 1958 Ker 325 (320) 
(Pr 3) (DB). 

-S. 41 — Applicability — Benami transfer — 

Transfer by benamidar — Heirs of Original 
transfer — If bound. 

Held, on the facts and circumstances of th« 
case that the purchaser, who had purchased the 
property from benamidar, was entitled lo resist 
the heirs’ claim under S. 41. 1957 Kcr LT 997. 

-S. 41 — Ostensible owner — Who Is On 

facts of case transferor held to be ostensible 


iwncr. 

An ostensible owner is a person who has got 
ndicia of ownership such as title, possession or 
ntries in records made to show ownership. Ain 

952 Kulcb 55 (57) (Pt B) (Pr 8). 

-S. 41 — Benefit of, when can be claimed by 

ransferee — Bona fhle enquiry not enougn - 
ransferce must first prove that transferor wo 
istenslble owner with consent of real owner. 

Held, though the leasehold interest belongea 
o the transferor there is no principle ot 
hat a lessee must he presumed to have 
he superstructure upon a land comprise^] 
he lease and that no one else should be though 
„ have done so. The building permit could no 
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I RANSFER OF PROPETRY ACT (1882), S. 41. Note 5 


34 u 


Lab 147. l ull. AIM 11152 Orissa 75 (80. 81) (Pt 
E) (Prs 12. 17) (1)B). 

-S. 41 — Real owner when deprived of his 

rights — Mere inaelion Is not enough. 

In order to deprive the real owner of his right 
under Secli.m JI. it must he established that he 
had given his consent, express or implied, to 
another to represent himsell as the owner, 
though such consent may he bv word or con¬ 
duct. AIR 1047 I.ah 147, Rel. on. 1963 Cur LJ 
425 (Punj). 

-S. 41 — Applicability — Real owner when 

deprived of immovable properly. 

In order to deprive a real owner of his rights 
in immovable property under Section 41 it must 
he established that he had given his consent, 
express or implied, to another to represent him¬ 
self as the owner of the said property. AIR 1947 
I.ah 147. Foil. ILR (1958) Punj 2258: 60 Punj LR 
528: AIR 1959 Punj 123 (127, 128) (Pt K) (Pr 10) 

(DR). 

6. Consent need not be to the transfer 

by ostensible owner. 

-S. 41 — Scope — Transfer by ostensible 

owner — Consent — Effect of — Estoppel — 
(Evidence Act (1872), S. 115). 

The true meaning and interpretation of Sec¬ 
tion 41 is that the person who is the ostensible 
owner of the property must be such ostensible 
owner of the property with the consent, express 
or implied, of the person interested in such 
property and for a transfer bv such an osten¬ 
sible owner, the consent of the real owner is 
not needed. If the transferee takes the transfer 
from such an ostensible owner, then he is pro¬ 
tected under the Proviso to Section 41 of the 
Act, only if it is proved bv him that he, after 
taking requisite care to ascertain that the trans¬ 
feree had power to make transfer, had acted in 
good faith. 1958 BUR 103: 1957 Pat LR 448: 
AIR 1958 Pal 537 (540) (Pi B) (Pr 22). 

7. Consent under coersion. fraud, mis¬ 

representation and mistake. 

-S. 41 — Waqf of property bv registered 

deed — Heirs of dedicator obtaining collusive 
decree and transferring it — Transferee claim¬ 
ing benefit of section — Held, thev could not. 

1050 AH LJ 776: ILR (1950) All 1001: AIR 1950 
All 109 (116) (Pt G) (Pr 21) (DB). 

-S. 41 — Joint family property — Sham 

and benami transactions — Distinction — Plain¬ 
tiff's father conveying property to N without 
parting with possession — Subsequently N in 
liis turn conveying same property to plaintiff’s 
mother — Suit for declaration that plaintiff was 
sole preferential heir to her mother and injunc¬ 
tion restraining defendants, her brothers from 
taking possession of properties — Conveyances 
held were sham and nominal as distinct from 
benami. See Hindu Law — Joint family pro¬ 
perty. (1965) 78 Mad LW 113: ILR (1964 ) 2 
Mad 483. 

--S. 41 — Essential Ingredients of — Trans¬ 
fer without consent of real owner — Onus of 
proof Is on transferee — Fraud by ostensible 
owners — Remedy Is against them. 

In order to invoke the provisions of S. . 41, 
the transferee has to prove the four ingredients 
laid down in this section. 

In order to create ostensible ownership the 
real owner must in some manner be privy to 

it. AIR 1902 Punj 40 (47. 48) (Prs 7, 9). 


8. Consent must continue up-lo the 
lime of transfer. 

-S. 41 — Applicability — Conditions of — 

Burden of proof. 

The consent referred in the section of the 
person interested to the ostensible ownership 
must continue, up to the time of transfer. Any 
person claiming to have acted in good faith 
would have to show also that, on proper and 
sufficient inquiries, he could not know that 
some other person was laving claim to the pro¬ 
perly. (*49) ILR 28 Pat 542. 

9. Transferee mast have acted in good faith 
after making reasonable Inquiry. 

-S. 41 — Applicability — Purchaser’s duly 

lo enquire. 

If either bv words or conduct, a man permits 
another to hold himself out to be the owner of 
the estate, and a third person purchases it for 
value from the ostensible owner after reason¬ 
able enquiry into title, then the real owner will 
be estopped from recovering upon the secret 
title. That is the principle. (1960) 2 MLJ 570: 
AIR 1960 Mad 399 (400, 401) (Prs 8, 10) (DB). 

-S. 41 — Bona lldc purchaser. 

It is the verv first step of a bona fide pur¬ 
chaser to enquire before finalising the transac¬ 
tion regarding possession. 22 Cut LT 223: AIR 

1954 Orissa 244 (247) (Pt C) (Pr 10) (DB). 

-S. 41 — Scope — Duty of transferee is not 

to ascertain nature of property hut authority of 
ostensible owner to transfer it and to act in 
good faith. 60 Pun LR 1130: AIR 1965 PuoJ 
140 (143) (Pt C) (Pr 9) (DB). 

10. Good faith. 

£-S. 41 — Bona fide purchase in good 

faith — Finding not based on evidence — Im¬ 
part of Section 41. T. P. Act also not considered 
bv lower appellate Court — Finding cannot 
bind the High Court in second appeal. See 
Civil P. C. (1908), Ss. 100-101. AIR 1903 SC 
1917. . 

% -S. 41 — Defect in vendor's title known 

lo the purchaser — Purchase cannot be held 

lo he one in good faith. 

Where the facts establish bevond doubt that 
the purchaser had the knowledge that the title 
of his transferor was in dispute and he had 
taken a risk in purchasing the same it is not 
possible lo hold that he had purchased the pro¬ 
perly in good faith. Gurbnksh Singh v. Nikkn 
Singh. 1963 SCD 403: (1963) 2 SCJ 285: (1963) 
Supp 1 SCR 55: AIR 1963 SC 1917 (1919) (PI 
B) (Pr 7). 

-S. 41 — Bona fide purchaser without 

notice. . , 

Vendee who had knowledge of partition and 
separate possession held could not get P r °j££‘ 
tion under Section 41. 1954 All WR (HC) 108: 
AIR 1954 AH 595 (597, 598) (Pt C) (Pr 9). 

-S. 41, Proviso — Applicability — Good 

faith on part of transferee and Inquiry —Proof 
of. J 

II is not enough for the plaintiff to show 
that the seller was an ostensible owner "'itn 
the consent, express or implied, of the person 
really interested in the property. The require¬ 
ments of the Proviso to Section 41 have to be 
satisfied and plaintiff has to prove that reas ®£‘ 
able care had been taken to ascertain that nc 

ostensible owner bad the power to make * 
transfer and that he had acted in.I good »«• 
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TRANSFER OF PROPERTY ACT (1882). 


S. 41. Note 12 


The decision of a plea of protection under 
Section 41 of the Transfer of Properly Act de¬ 
pends on several questions of fact each of 
which requires careful examination. Where the 
plea was not taken and not put in issue be¬ 
tween the parties the party cannot raise the 
plea in second appeal for the first time and his 
claim for protection under the section must be 
rejected. AIR 1959 Cal 69 (70) (Pt A) (Pr 6) 
(DB). 

S. 41 — “Ostensible owner” — Consent of 
real owner — Previous and subsequent to the 
transfer by him — Plea and proof of — Neces¬ 
sity Availability of prineiple of estoppel under 
S. 115, Evidence Act — Good faith on the part 
of the transferee — Essential. 

An ostensible owner is one who has cot 
indicia of ownership, title, possession or entries 
in records made to show ownership. The mate¬ 
rial point of time for considerinc whether a 
person is an ostensible owner is the date of 
transfer yet inferences showing the consent of 
real owners can be made from previous as well 
as subsequent conduct. 

A transferee from an ostensible owner is pro. 
tected and his rights under the transfer cannot 
be challenged bv the real owners, if he had 
acted in good faith in getting it, but when he 
knows the true stale of facts as to ownership 
he cannot relv on the equitable doctrine. 

A transfer from a third party with the 

implied consent of the owner cannot also be 
questioned bv the principle of estoppel under 
S. 115, Evidence Act; but it must be raised 
as a special plea and proved. It cannot be 
raised in the second appeal. AIR 1952 Kulch 55 
(57, 58) (Pts B, C, D, E) (Prs 8, 10, 11). 

- S. 41 — Plea under S. 41 — When avail¬ 
able. 

The success or failure of a plea under S. 41 
depends in findings of facts which must be 

alleged in the pleadings. 1962 BUR 728: ILR 
42 Pat 579: AIR 1962 Pat 392 (394) (Pt A) (Pr 
5) (DB). 

——-S. 41 — Pleading and proof — If ean be 
permitted In sceond appeal. 

Section 41, T. P. Act, is an exception to the 
general rule that no person can transfer to 
another anv right or title greater than the 
transferor had. This exception must be speci¬ 
fically pleaded and strictly proved. When no 
such plea is raised and no issue raised in the 
Courts below, it cannot be raised in second ap¬ 
peal for the first time. (’49) ILR 28 Pat 542. 

13. Burden of proof. 

-Ss. 41, 78, 48 —Competition between mort¬ 
gagee and subsequent purchaser — Section 48 
applies — No proof of negligence on part of 
mortgagee — Purchaser not protected. See 
Transfer of Properly Act (1882), S. 78. AIR 
1961 Cal 300 (DB). 

-Ss. 41, 53 — Bcnaml transaction — Test of 

bcnnml — Burden of proof. 

The general rule of law is that where a per¬ 
son with funds, supplied bv himself, buys pro¬ 
perty in the name of another, there is a result¬ 
ing trust in favour of the former, the beneficial 
interest being in him though the ostensible 
ownership is in the latter. The English doctrine 
of advancement has no application in India. 

Where, therefore, a husband pays the money 
and purchases the property in the name of his 
wife, the burden lies on the wife to show that 
the husband purchased the properly in her 
name bv way of gift or advancement. If the 
wife fails to prove this, the presumption would 


arise that the husband who in fact provided the 
money is the rightful owner. Madh BLR 19 RR 

2\.. 66 o. Madh BLJ (,955) HCR 6 « 34: ILR (1956) 

'pt Fl 'pr 2 20) (Ml' 955 MB 148 < 155 ’ m 

~ S [. 41 ~ 0nus “ Protection under section. 

ejection 41 is an exception to the general rule 
that no person can dispose of an interest in 
property that is not vested in him and there¬ 
fore the onus is on the transferee to bring his 

case within this section. AIR 1934 Pat 67- p 

Rang 55; AIR 1944 All 42. Relied on. ILR (1953) 
Nag 684: AIR 1952 Nag 106 (108) (Pt A) (Pr 7). 

-S. 41 — Reasonable inquiries. 

It is not enough to assert generally that 
inquiries as to title should be made or that a 
prudent man would make inquiries some speci¬ 
fic circumstance should be pointed out as the 
starting point of an enquiry which might be 

expected to lead to some result. AIR 1952 

Orissa 75 (80, 81) (Pt D) (Prs 12, 17) (DB). 

-S. 41 — Evidence Act (1872), n Ss. 101-103 

— Bcnnmi — Onus to prove — Benaml charac¬ 
ter of transaction — Test to determine. 

The test to be applied to find out a benami 
transaction are (i) motive (ii) relationship be- 
tween parties liiil possession of property in 
question (iv) custody of the title deeds and (v) 
the payment of the consideration money. See 
Evidence Act (1872), Ss. 101-103. 1965 BUR 

800: AIR 1966 Pat 110 (DB). 

-S. 41 — Transfer from ostensible owner — 

Burden of proof on transferee — Plea should 
be raised in trial Court and not In second ap¬ 
peal for the first time — Civil P. C. (1908), Sec¬ 
tions 100-101. 

To claim the benefit of Section 41, T. P. Act 
or principle underlying it, the transferee from 
an ostensible owner must prove ( 1 ) that he had 
acted in good faith and ( 2 ) that he had taken 
reasonable care to ascertain that the transferor 
had power to make the transfer. It is impos¬ 
sible to give anv findings on these two ques¬ 
tions of fact for the first time in second appeal 
without anv evidence having been led on them 
bv either of the parlies and without such a 
case having been raised in his written statement 
at the trial. 1963 Hal LW 92: ILR (1963) 13 
Raj 377. 

SECTION 42 


-Ss. 42 and 43 — Applicability. 

The conditions requisite for the application of 
Section 42 are that there must be an ostensible 
owner with the consent, express or implied of 
the true owner and the transferee must have 
acted in good faith and must have paid consi¬ 
deration. Section 43 is based on the principles 
of feeding the grant bv estoppel. In other words 
that section comes into play when a transfer is 
made by a person who has no title to the pro¬ 
perly transferred but later on he acquires title 
to tliat property. AIR 1964 Him Pra 19 (29) 
(Pt H) (Pr 41). 

SECTION 43 


SYNOPSIS 

(Transfer of Property Act (1882), S. 43.) 

1. Applicability. „ 

2. "Fraudulcnty or erroneously represents . 

6. Relief granted by ursi para. 

7. Subsequent acquisition of UUc or properly- 

8. Charge on future property. 


3. Sale prior to Act. , 

4. Principle of rule of estoppel. • „ 

5. "Notice of the existence of the option . 
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9. “At any lime during which ihe contract of 
transfer subsists". 

10. Transaction invalid at inception. 

11. Distinction between S. 43 and S. 41. 

12. Representation. 

1. Applicability. 

--S. 43 — Applicability — Transferee can act 

on representation — Section casts no duly on 
transferee to take reasonable care as under Sec¬ 
tion 41. 1964 All \VR (HC) 646: 1965 All LJ 

255: AIR 1965 AU 564 (506) (Pi C) (Pr 9). 

-S. 43 — Sub-section (2) of S. 28 Provincial 

Insolvency Act. places no inherent bar on rights 
which creditor has at common law but places 
only a restriction on the rights — Sale in auc¬ 
tion of insolvent's property without leave of 
Court — Property purchased bv creditor decree- 
holder himself — Court has power to validate 
sale bv subsequent order — Receiver reporting 
to Court to accept sale — Court ordering that 
sale raav be confirmed if purchaser paid a cer¬ 
tain sum — Amount paid bv auction-purchaser 
utilised by receiver for payment to creditor of 
insolvent — Effect of the order of Court was 
to validate the sale by ratification-subsequent 
acceptance of Ihe sale bv the receiver bv his act 
amounted to feeding the estoppel — Hence per¬ 
son having obligation to pnv the profits of the 
property cannot defeat the right of the pur¬ 
chaser to such profits bv pleading the absence 
of saleable interest in the judgment. See Provin- 

ewi Insolvency Act (1920), S. 28 (2). 1962 All 
LJ 53, 


doctrines 


1 -S. 43 — Applicability — Two 

on which S. 43 is based. 

Where a representation is a term of the con- 
ract or of a transfer made for consideration 
he promisee or transferee need only rely upon 
the two doctrines, namely, the doctrine, of the 

wSff m .». n . V . . calIcd „ ' cs t°PPel bv deed’ coupled 
with the doctrine of feeding the ‘estoppel’ and 

the doctrine of Equity that ‘equity treats that 
as done which ought to be done’. Under both 
these doctrines knowledge on the part of the 
' ,r lr ‘™sferee that the transferor did 

SJiJJ l ,e au h ? nlv t0 transfer the property 
uh ch he purported to transfer is immaterial 
and does not deprive of the benefit the 

k nfi f exc . cpl ‘he contract or transfer 

HC fl a |. ° r i» , p a ilo\ 95 ? A “ U U All WR 

«jw> 'rVv.T vkr- a,r ,966 a " 

DOm bv C AIR 8 ,° 7 TmuIcd - ano,hcr 

AIR 1905 All 504.] C 847 35 m,ert>rctcd I" 

SirtSfch (s l E<,ui ' y ,rca,s «»t ■« 

Ch bv '° b . e . done - Knowledge ol 

IffJwTSS! ~ s neces, " , ln a,,p,, “- 

treat"* that"^ '' oc ‘ rines l . i s that equity 

rtais mat as done which ought to ho fimui 

g£W»‘ interesl. d The 0 “kn^eff^'r C 

buyer knew^that ° the iS 1 i 1 mma J eriaI * Even if the 
transfer ik q • » ^ seller has no power to 

fll nf lhl , . ,n , tCrc f t - hc is “tilled to the bene 
cording f„ r ier C L" nd d'° < ' nf ° rce ,he “1* "c - 
K’ 1 ' in <lnmage° nd vC o^Mul'b 

“au N wiySr 2 w! 3 ' 19M Au r 'u° U i: 

[Overruled in AIR 1905 All 504.] 


• -S. 43 — Applicability to gift. 

Section 43 partly reproduces the doctrine of 
what is commonly known in England as a 
grant feeding the estoppel shorn of some of its 
technicalities but it applies only to a case where 
a transfer is for consideration. A gift of pro¬ 
perty in which a transferor has no interest will 
not be protected under this section if the trans¬ 
feror acquires title to the property after the 
gift. Where a reversioner has joined in the 
execution of a deed of gift executed bv a Hindu 
widow the fact that he purports to be one of 
the donors will not affect his interest undei 
Section 45. The principle laid down in S. 43 
or its adaptation will not, therefore, debar the 
reversioner who has consented to a gift made 
bv a Hindu widow from claiming the property 
if succession opens in his favour. Ganga Baksh 
Singh v. Mad ho Singh. 1955 All LJ 162: 1955 

All WR (HC) 223: ILR (1955) 1 All 587: AIR 
1955 AJI 288 (291) CPI B) (Pr 16) (FB). 

-S. 43 — Scope. 

In order to get the benefit of Section 43, two 
of the conditions which must bi satisfied are 
(i) that the contract of transfer was entered 
into bv a person who was competent to con¬ 
tract; (ii) that the contract should subsist at 
the time vhrn a claim for recovery of the pen 
uertv is made. 1954 AH WR (HC) 61: 1954 All 
LJ 92: AIR 1954 All 452 (453) (Pi A) (Pr 4). 

-S. 43 — Scope and object — Retrospective 

operation — Extent of — Sale by a limited 
owner without legal necessity prior to Act — 
Section 14 does not enlarge rights of purchaser 
a. ,TJ'J? lte o d in,crest - See Hindu Succession 
mm 1956 ’ S - 14 (1) * A,R 1967 Andh Pra 280 

——Ss. 43, 111 — Joinl family property — 
rather and son — Son selling property repre¬ 
senting himself as sole owner — Tenancy eJist- 

an*l v 0n !? nd u S f ld , Pur(, ha8er terminating ten- 
?,n„V nd . f b I r, | , « In C suit for possession against 
tenant — Maintainability of suit — During pen- 

i SU J f c fa !i lleP dyIng ~~ Purchaser whether 
as against defendant takes advantage of S. 43. 

•4 T^ Pr -f r rcI P cdv of ‘be purchaser is to file 

ih/ fifbh A U r . . a * ainsl . ‘b c defendant reiving upon 

- fo nr l Ve n nd ° r s fn,her - See Hindu Law 
Joint Family Properly. AIR 1956 Bom 624. 

—-S. 43 — Applicability — Transfer of non- 

-' S Secion r T rlV Vi Transfer is not Prohibited 

such transfir °V t S ‘ l l s princip,e apolies to 
f r ' *.n Se J Transfer of Property Act 
<1882). S. 5. AIR I960 Col 609 (DB). 

• . ?• *3 7“ Applicability — Partition'_ Pm 

«sri 

feree did not affect applicability 0 ^ ^43^ Ram S ' 

iisuf rueUiarv~ morlg„« .'S|ff 0n ° n basis of 

• (,ues ‘* on ‘bat will have tr^h* erla,n ij d910 

js whether plaintiff had rinVt \ b c °nsidered 
fructuary mortgage on thn? f i’m CXecl A te 
whether plaintiff had b?cn allot mi t, - " Questlon 
over suit properly docs not con,^- ri « hts 

such proceedings p r incinl PB „ ^ P iclure in 
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s - 43 — Alienee from co-owner — Right lo 
general partition — A co-owner under the 
Mahomcdnn Law has a right of claiming a cone- 
ral partition of ail the properties. Die right 
ought not to he denied to an alienee of a specific 
item of the property bv some of the co-owners. 
See Mahomedan Law — Partition. AIR 1959 
Madh p ra 190. 

S. 43 — Applicability — Alienation by Hindu 
widow — Effect of S. 14 (1), Hindu Succession 
Act, 1956. 

The first part of the section cannot be brought 
into plav. The second part of the section re¬ 
quires, that, subsequent to the transfer, the 
woman acquires an interest in the property which 
she did not own at the time of the transfer. 
Section 14 (1) ol the Hindu Succession Act does 
not deal with property which was not in posses¬ 
sion of or which was not held bv the Hindu 
widow at the lime of the common ement of the 
Act. Sec Hindu Succession Act (l‘.<;*6). S. 11 111. 
(1958) 1 Mad LJ 101: AIR 1958 Mad 525 (DR). 

-S. 43 — Applicability and scope — The 

exception in favour of usufructuary mortgage 
under S. 9-A — Debt Laws — Madras Agricul¬ 
turists Relic) Act (4 of 1938| was o| no avail and 
the purchaser was entitled to the ben- fit of the pro¬ 
visions of Die Act and to have the decree sraled 
down. Si*- Debts Laws — Madras Agriculturists 
Relief An <4 of 1938). S. 9-A. AIR 1954 Mad 
861 (DB). 

• -S. 43 — Transfer by Insolvent — Adjudi¬ 

cation annulled — Applicability of S. 43. 

In case of transfers of property bv an insol¬ 
vent during his insolvency such transfers are re¬ 
trospectively validated bv reverter under S. 37 of 
the Provincial Insolvency Act and if the condi¬ 
tions of S. 43 of the Transfer of Property Act 
are fulfilled they may also be supported under 
that section. Subbiah Goundan v. Rainaswaini 
Goundan. 68 Mad UY 106: 1953 Mad \VN 857: 
ILR (1954) Mad 80: (1953) 2 Mad LJ 766: AIR 
1954 Mad 604 ( 615) (Pi B) (Pr 33) (FB). 

# -Ss. 43 and 6 — Applicability — Transfer 

of spes successionis. 

Where the transferee from a reversioner was 
not aware of the truth at the time of the trans¬ 
fer that which was being transferred was only 
a spes successionis, S. 43 would apply. 29 Mad 
LJ 733. Approved; 65 Mad LJ 588. Overruled. 
Jumma Musjid Marcara v. Kodimani Andra 
Devaiah. 1953 Mad WN 183: (1953) 1 Mad U 
388: 66 Mad LW 215: ILR (1953) Mad 427: AIR 
1953 Mad 637 (639, 640) (Pt A) (Prs 9, 10) 
(FB). 

-S. 43 — Principle. 

Section 43 is based on the general rule of 
equity that where a transferor purports to convey 
a particular property and has not the title under 
which he professes to convey, the transferee 
must be satisfied out of any title which the 
transferor then has or afterwards acquires in the 
said properly. It may be regarded as only 
an extension of the law of spccilic perfor¬ 
mance of contracts. 34 Mys LJ 112: ILR (1955) 
Mys 1: AIR 1955 Mys 8 (10, 11) (Pt A) (Pr 7). 

-S. 43 — Principle of section does not apply 

lo cases of involuntary sales. 32 Mys LJ 204: 
ILR (1953) Mys 530 : AIR 1954 Mys 143 (144) 
(Pt C) (Pr 4). 

-S. 43 — Plea under S. 43. T. P. Act not taken 

by plaintiff in plaint and necessary elements of 
S. 43, not pleaded or proved — Plaintiffs are 
precluded I nun raising plea in second appeal, 


See Civil P. C. (1908), S. 100. ILR (1963) Cut 
146. 

-S. 43 — Applicability — Absence of consi¬ 
deration — Effect. 

The doctrine of feeding the grant contained in 
S. 43 is not available where the transfer is found 
to he fraudulent and without consideration. ILR 

37 Pat 1078: AIR 1959 Pat 278 (281, 282) (Pt B) 
(Pr 8) (DB). ' 

-S. 43 — Rule of law underlying section is 

that as between transferor and transferee, trans¬ 
feror cannot plead subsequent title to land trans¬ 
ferred. if he had induced transferee to pay money 
lor transfer. AIR 1955 NEC (Pat) 242. 

-S. 43 — Applicability — Sale deed bv mem¬ 
bers (of tarwad entitled to benefit of) S. 35, 
Thivva Act, before Act came into force — Bene¬ 
fit ot principle of Section 43, T. P. Act, can be 
i laimcd by transferee — Executors will be estop¬ 
ped from saying that sale deed is not binding on 
them — (Cochin Thivva Act (8 of 1107), Sec. 35). 
AIR 1955 NEC (Trav-Co) 5091 (DB). 

2. “Fraudulently or erroneously 
represents”. 


-S. 43 — Erroneous representation — Trans¬ 
feror need not be aware of erroneousness of re¬ 
presentation made bv him. (1964) All WR (HC) 
646: 1965 All LJ 255: AIR 1965 All 504 (505. 506) 
(Pt A) (Pr 4). 

-S. 43 — Fraudulently or erroneously repre¬ 
sents — Transferee aware of absence of trans¬ 
ferable interest — Knowledge of transferee dis¬ 
entitles him of benefit of S. 43. AIR 1956 All 
225 (FR), stands overruled in view ol AIR 1962 
SC 847. 1964 All WR (HC) 646: 1965 All U 

255: AIR 1965 All 504 (506) (IM B) (Prs 8, 9). 


§-S. 43 — Traudulcnlly or erroneously re¬ 

presents’ — Transferee aware of true lads 
Section 43 still is available. 

Per Full Bench;— Section 43, T. P. Act, re¬ 
quires only that the transferee who can take ad¬ 
vantage of it should be one to whom a fraudu- 
Icnt or erroneous representation about the trans¬ 
feror's authority to transfer the property is made. 
It does not further require that he should also 
be one who did not have knowledge of the true 
factual position and had merely acted on the 
belief of the erroneous or fraudulent represen- 
lation made to him by the transferor. 11. how¬ 
ever. bolh Ihc transferor and the transferee knew 
of the true position, and colluded to enter into 
a transaction which is invalid in law, the state 
">f knowledge of the transferee becomes material 
and S. 43. cannot he availed of bv him. 

Per Dcsai. J. Collusion is a variety 

fraud and since fraud vitiates the whole transac- 
lion. if there is collusion between the translcror 
and the transferee the sale mav he held to >><• 
invalid on that ground and the transferee ma> 
be held to he disentitled to enforce the prou- 
sions of S. 43, as against the transferor, ine 
Court would not hold either party to the traua 
and would let the matter rest where it is.* 1 *} 
1943 Oudh 196: 204 Ind Cas 547, Overruled; J* 
Mad 159. Dissented from. Parma NandI' 
Champa Lai. 1956 All U 1: 1956 A MR 
BI: ILR (1956) 1 All 313: AIR 1956 AH 22o (230. 

231) (Pt A) (Prs 31, 37) (FB). 

(This ease was Held Overruled bv AIR l® 6 . 2 S 
R47 as interpreted in AIR 1965 All 504 Ed.J 

»-S. 43 - Evidence Act (1872), S. 1« 

Erroneously represents’ - Knowledge of Iran - 
ferec, how far material for Section 43. T. A 

The notion that the state of knowledge ot »ne 
person to whom Ihc representation is mane 
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material has been imported from the doctrine of 
estoppel by representation as embodied in Sec¬ 
tion 115, Evidence Act. But the words in S. 115, 
conveying the same which is conveyed by the 
phrase 'caused or permitted to believe a thing to 
be true and to act upon such belief are not be 
found in the wording of S. 43, T. P. Act. The 
vital difference between the representation re¬ 
ferred to in S. 43, T. P. Act, and the representa¬ 
tion mentioned in S. 115, Evidence Act, is that 
while the representation under S. 43, T. P. Act, 
is a term of the contract of the transfer, the 
same is not necessarily so in the case of a repre¬ 
sentation mentioned in S. 115, Evidence Act. 
Parma Nand v. Champa Lai. 1956 .4)1 LJ 1: 
1958 All WR (HC) 61: ILR (1956) 1 AH 313: AIR 
1956 All 225 (228) (Pf B) (Prs 5. 0) (FB). 
[Overruled in AIR 1965 All 504.J 

-S. 43 — Transferee nol misled by erroneous 

representation — If protected. 

Section 43, T. P. Act, merely requires an er¬ 
roneous representation from the transferor. If he 
has received monev on an erroneous representa¬ 
tion, he can be made to perform his part of the 
contract so long as he is in a position to do so. 
ILR (1950) 2 Assam 1: AIR 1951 Assam 20 (23, 
24) (Pt C) (Pr 13a) (DB). 

—-S. 43 — Lease of property not In possession 
of lessor — When effective — Plea by lessor 
that lessee knew about bis lack of ‘ title — 
Burden of proof. 

Where a person makes a transfer (in this case 
a lease) of his leasehold interest in a property in 
possession of military authorities and under re¬ 
quisition at the time of such transfer the trans¬ 
fer would not be invalid but would be fully 

r™ V ?. fr0,n l l,le ru,ure dat <-‘. namely, after 
franSir 1 ,0 . n ’ j t may : poss, blv. he open to the 
hp t?an r r 0 def , C K l ,h . c ,ra nsferce’s claim under 
at ihp S . er °< n le , bas,s of S - 43 b V showing 
■And to translcrce kn ?w about the non-existence 

character of the transfer at the time alld took 
' ^ rans er in . s P»te of such knowledge, but the 

fc“or 7 ^,7 , | nt ^° Uld , C i e ^ be on ,hc trails- 
l Q ro * r ; LJ 381 and 7 Cal LJ 387 and AIR 
1918 Cal 419 and AIR 1923 Cal 535 and (1881) 20 
Ch D i and (1897) AC 156 and (1932) 1 Ch 331 

ft a- at Cai 609 rei5 ’ 6,6) ^ A 

—S. 43 — Advantage of S. 43 sought — Plea 

1 necessary 

misled c ,. ,n « knowledge of facts and not 

Soles) 31, SCC ,0tl 43 n ° l aUn,clc(1 - 1962 MPLJ 

presOTU”^ JfnwJuIenlly or erroneously re- 
were raiinZT , Represcnta ho» that two trustees 

sen Is’,* 43 ’fraudulently or erroneously repre- 

trm»?pc e K lhC * C . ‘ S a re P rcs entalion that the two 
J Ue ° f the tcrms of »he trust deed 
purchasers 1 did notTnltT lhC i properties * but the 
tation, and they consulted thltr T SUcb rcpr esen- 
satisfled that the Two iJSST and Wer « 

there is no question Tfi f thc powcr 

^r 12 M “ aa u ite 


A representation need not be in any particular 
lonn. It can be by word of mouth or bv a docu¬ 
ment. A statement in a sale deed that the vendor 
has not transferred the property to anybody in 
any manner whatsoever, nor has anybody any 
rights, interest or share therein is quite enough 
to show that there was a fraudulent representa¬ 
tion when in fact the vendor had sold it already 
to third party. 1952 Nag LJ 287: ILR (1952) Nag 
029: AIR 1952 Nag 29 (30) (Pt A) (Pr 6), 

-S. 43 — Scope — Specific Relic! Ac! Sec¬ 
tion 18 (a) — Distinction. 

Section 4.3 applies only where there is frau¬ 
dulent or erroneous representation bv the trans¬ 
feror and there is transfer of property for con¬ 
sideration while S. 18 of the Specific Relief Act 
is restricted to two classes of transfers only, 
namclv, sale or lease and not to any other class. 
See Specific Relief Act (1877), S. 18 (a). AIR 
1959 Orissa 169 (DB). 

[Reversed in AIR 1964 SC 1789.] 

-S. 43 — ‘Fraudulently or erroneously repre¬ 
sents’ — Erroneous representation should be with 
regard to authority of transferor to transfer pro¬ 
perty —- Sale is by private transfer in favour of 
plaintiff on representation that amount was re¬ 
quired for making deposit to get execution sale 
set aside and for payment of cess arrears — 
Omission to slate that sale was in execution of 
mortgage decree — There is no erroneous mis¬ 
representation with regard to authority of B — 
Plaintiff cannot have recourse to S. 43. AIR 
1965 NUC (Orissa) 1859 (DB). 

‘ S. 43 - No case of fraudulent or erroneous 
representation — Principle of feeding the estop- 
pcl docs not apply. AIR 1903 Pat 375 (380) 
(Pt D) (Pr 21) (DB). ’ 

—S. 43 Fraudulently or erroneously repre¬ 
sent — Transferee must show that there was 
erroneous representation — Absence of pleading 

or proof — Pica If can be decided in Letters 
Patent Appeal. 

A transferee from a sole coparcener in a joint 
Hindu family consisting of himself and widow 
having an interest in the joint family properties 
under the Hindu Women’s Right to Properly Act 
can lake the aid of S. 43, T. P. Act in respect 
or the widows interests after her death provid¬ 
ed he proves that the transferor coparcener 
erroneously represented that ho was authorised to 

sm h fC , r hC "; ,d0w 5 . Inlcrcsl * But if no case of 
suvh representation is either made out in thc 

Pleadings or ,n the evidence on record, and 

that the * iTnlf n ° l bc Said in thc ci rcumstances 
hat thc rnnsferee was ignorant of the correct 

legal position, there could bc no question of 

erroneous representation bv the coparcenerTo as 

S 0 ection b 43 . t,,C trUU * m * aid of 

Further, in the absence of pleading and proof 
wmild no be fair to decide a new q™sUo n on 

3. Sale prior to Acl. 

holding* 3 ~Tp n « n J lds compr ' SO( l *n non-occupancy 
»tvXr ( 3 of n ,9 f 2« PCrm < : m , Cd r imd " ^ r « Ten! 
Ass«mi„ R Prohibile 2 l 6) u7der"X 0 „r“ n r ia 0 ho AC ' ~ 
vahd after the Art (U. P. Act 12 “7 IMn T" 

Tenancy Ae, <3 of ,826). S. 22. ('Sofn’lTlloS? 

^leStton bvVow C brf™ A f , 1 (,M8) ' S - « 

claim lo benefit of swlTorn^ Acl ~ AHenN ’« 
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I In' rule in S. 43 of the Acl would not avail 
I he vendees because (he female vendor does no! 
«et an absolute estate under S. 14. Hindu Succes¬ 
sion Act 119u6) in properly which she was not 
m possession of at the dale when the Act came 
force. See Hindu Succession Act (19561, Sec- 
14. AIR 1958 Mad 459. 

4. Principle of rule of estoppel. 

‘ ^ Scope — Embodies Ihe doctrine of 

feeding the estoppel — Applies to transfer for 
consideration. 

The importation of the principles of English 
law in regard to such matter is out of place. 
. here a I rust deed is no! executed for considers- 
lion the section will not applv. ILR (1064 ) 2 
All 191. 

— Ss. 43. 41 — Feeding Ihe estoppel — Doctrine 
ol Applicability — Coparcener transferring 

certain family property — Partition in family 
subsequent t 0 such transfer — Transferees entitl¬ 
ed to share of such coparceners — Karla ol 
family entitled only to joint possession as against 
such transferees. See T. P. Act (1882), S. 41. 
AIR 1963 All 599. 


•-S. 43 — Civil P. C. (1908), S. 11 — Evi¬ 

dence Act (1872), S. 115 — Estoppel by deed, 
judgment and In pais. 

Fnder the English law. estoppel is of three 
kinds; estoppel bv judgment, estoppel bv deed 
and csfcppii in pais. Estoppel bv judgment is 
embodied in the Indian Law in doctrine of res 
judicata. The doctrine of estoppel in pais is em¬ 
bodied in S. 115, Evidence Act. whereas the doc¬ 
trine of estoppel bv deed coupled will) the doc¬ 
trine of feeding the estoppel where the deed is 
a transfer for consideration is embodied in Sec¬ 
tion 43, T. P. Act. with slight modifications. 
Parma Nand v. Champa Lai. 1956 All LJ 1: 
1956 All \VR (HC) 61: ILR (1956) 1 All 313: AIR 
1956 All 225 (228) (P* E) (Pr 8) (FB). 

[This case was Held Overruled on another 
point bv AIM 1902 SC 847 as interpreted in AIR 
1905 All 504.] 


•-S. 43 — Principle on which estoppel by 

deed is based. 

Estoppel by deed is based on the principle that 
when a person has entered into a solemn engage¬ 
ment bv a deed under his hand and seal as to 
certain fads, he shall not be permitted to deny 
any matter which he has so asserted. This 
doctrine being merely a rule of evidence docs 
not perfect the title of the transferee. The title 
is perfected under the doctrine of estoppel by 
deed, knowledge of the truth on the part of the 
transferee is material onlv when the transfer is 
invalid in law and not otherwise. Parma Nand 
v. Champa Lai. 1956 All L.I 1: 1956 All WR 

(HC) 61: ILR (1956) 1 All 313: AIR 1956 All 225 
(228, 229) (Pt F) (Prs 9, 11) (FB). 

[Overruled on another point in AIR 19G5 
All 504.1 


-S. 43 — "Feeding the estoppel” — During 

life-time of tenant, A, landlord executing lease 
in favour of B — A dying without leaving any 
heir entitled to succeed to the tenancy — Lease 
executed bv landlord in favour of B, held be¬ 
came good on the death of A and B became the 
tenant of Ihe land after the death of A. AIR 
1955 NIC (All) 4448. 

•-S. 43 — Principle of section docs not apply 

to auction sales inasmuch as the judgment 
debtor cannot be deemed to have guaranteed any 
title in himself when his properly is sold in ex¬ 
ecution of decree and therefore, he is not barred 
by I be principle of estoppel from asserting any 
subsequent I v acquired title. AIR 1952 All 287 
(288, 289) (Pt B) (Prs 3, 4). 


(1882). S. 43, Note 4 


decree against B - L agreeing with B to sell c?r 
tain property to B - A attaching that property 
in execution before sale is completed - \ttach 

'T'hv r'f hC R b ° na n ,idc n 7 lcgal “ Subsequent 

<ale b\ (. to B — Does not enure to the benefit 
of A or auction purchaser — S. 43. T. P. A c t 
or equitable rule of estoppel feeding the grant 
held not applicable — Civil P. C. (1908) 0 ‘21 

M. 54. (1964) 1 Andh WR 300. ’ 

-S. 43 — Feeding Ihe estoppel. 


Suit by A against C on promissory’ note — 
Attachment before judgment of suit house be¬ 
longing to C — Suit decreed — Prior to decree. C 
mortgaging suit house to B — C subsequently 
adjudicated insolvent — During pendency of 
insolvency A filing petition requesting Official Re¬ 
ceiver to move Court for annulment of mortgage 
as fraudulent and not binding on general body 
of creditors —- Settlement between A and B ac¬ 
cording to which B was to purchase house in auc¬ 
tion to be held bv Official Receiver subject to 
mortgage in his favour and thereafter to give half 
portion of house to A free of mortgage liability 
towards decree debt in favour of A — As part 
of arrangement. petition to Official Receiver 
withdrawn — Settlement given effect to and A 
obtaining possession of hall portion of suit house — 
Later, mortgage enforced and in execution of 
mortgage decree, suit house purchased by B’s son 

— In pursuance ol purchase B’s son obtaining 
delivery of suit house after forcibly ejecting A 

— A not made party to mortgage proceedings — 
Suit by A lor re-dcliverv of possession of suit 
house — B and his son held estopped bv reason 
of thoir representations and conduct in prior pro¬ 
ceedings from disputing right and title of A to 
half portion of suit house derived by him under 
settlement between A and B. AIR 1960 Andh 
Pra 592 (597) (Pt A) (Prs 17, 18) (DB). 


-Ss. 43, 41, 55 (2). 65 (a) — Scope of S. 43 — 

Benefit under when available — Knowledge of 
facts how far required — Independent enquiry 
nol necessary — Rule of estoppel — Considera¬ 
tion of — (Evidence Act (1872), S. 115). 


To entitle, a transferee to the benefit of S. 43, 
there must he a fraudulent or erroneous repre¬ 
sentation by the transferor that he is authorised 
to transfer the property which he professes to 
transfer and the transfer must be for ronsidera- 
tion. There is no further requirement that the 
transferee must have acted in ignorance of the 
true facts and must have believed in the truth 
of the representation bv the transferor. An 
erroneous representation docs not cease to be 
such because the transferee knows the true facts 
any more than a thief who is caught in the act 
ceased to be a thief. Though it mav 
deceive I he transferee, vet it is erroneous. Tne 
representation that the transferor is authorised to 
transfer may be embodied as a term of the deed 
or mav he implied. A transferee who takes a 
transfer of property absolutely and pays full 
consideration, acts on the representation of m 
transferor as to title incorporated in the deed o 
transfer and is entitled to the benefit of S. 43. 
even though, to his knowledge, the title migni 
ho defective. Section 43. thus does not require 
that the transferee should have made an inde¬ 
pendent enquiry or taken reasonable care j 
ascertain that the transferor had power to 
transfer the properly before claiming the Dcncn 
of the section. (1925) ILR 48 All 150. Rented 
from: AIR 1956 All 225 (FB). Foil 1956 Andh 
WR 1115: 1950 Andh LT 1045: AIR 1957 Andn 
Pra 288 (290, 291) (Pt B) (Pr 5). 
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; 43 — Scope — Personal estoppel — Con¬ 
siderations of — (Evidence Act (1872), S. 115). 

It is not legitimate to import the consideration 
Governing personal estoppel under S. 115. Evi¬ 
dence Act. into S. 48. T. P. Act. Under the doc¬ 
trine of title or interest feeding the estoppel, 
knowledge of the truth appears to be material 
only when the transfer is void and invalid in 
law and not otherwise. 1058 A»dh LT 1045: 1956 
Andhra WR 1115: AIR 1957 Andh Pra 288 (291, 
292) (PI C) (Pis 7, 8 ). 

-S. 43 — Specific Relief Act (18771. S. 18 fa' 

— Feeding the estoppel — Charge for earnest 
paid for purchase of property to which ventloi 
has no title — Vendor subsequently acquiring 
title —■ Principle of feeding the estoppel docs not 
applv — Charge is not validated. ILR (1961) 2 
Cal 558: AIR 1962 Cal 12 (16, 17) (Pi C) (Prs 
13, 14) (DB). 

#-Ss. 43, 42 — Applicability — Section 43 is 

based on the principles of feeding the grant bv 
estoppel. See T. P. Act (1882), S. 42. AIR 1964 
Him Pra 19. 

—S. 43 — Scope — Lays down special rule 
of estoppel affecting legal relations. 

Section 43 laid down a rule of estoppel which 
is not the estoppel which is a rule of evidence 
preventing a parly from alleging and proving the 
truth of facts. It is a kind of estoppel which 
affects legal relations. Ramaswamv Patamali v. 
Lakshmi, 1962 Ker LJ 364: 1962 Ker LT 243: 
ILR (1962) 2 Ker 130: AIR 1962 Ker 313 (317) 
(Pt D) (Pr 18) (FB). 

-S. 43 — Feeding the grant — Mortgagor en¬ 
titled to third share — Mortgage by him of two 
third share — Purchaser In Court auction In ex¬ 
ecution of mortgage decree — If can invoke the 
doctrine of feeding the grant to third share ac¬ 
quired by mortgagor after the sale or decree — 
Evidence Act (1 of 1872), S. 115 — Representa¬ 
tion by mortgagor that he has title to third share 

— Aeted upon by mortgagee to his detriment — 
Estoppel — Mortgagor and his representatives 
would be precluded from asserting the contrary. 

There is distinction between the rule of estop¬ 
pel contained in S. 43 of the Transfer of Property 
Act and the one contained in S. 115 of the Evi¬ 
dence Act. In the former, estoppel which exists 
by reason of the representalion has the effect 
of transferring the properly to the purchaser the 
moment the transferor obtains the same during 
the subsistence of the contract. In the latter 
case there is no question of anv transfer of pro¬ 
perty or of feeding the original grant. The per¬ 
son who makes the representation and his suci 
cessors arc merely precluded from denying that 

t Tv ■ not * iave 'he interest which bv reason 
of their representations they made the transferor 
believe and act upon such belief to their detri- 
ment (1895) ILR 18 Mad 492, Followed and 
9 li j n 5 C w ,S 2« by Mu,,a Dissented from. (1963) 

; « air 1964 Mad 122 

1217!V(DB) M) ,P1 A) ,Prs 2 ’ 3 ’ *’ »’ 

~rf;, 43 .- Object of — Not intended to benefit 

l/lnd.? 1 *? 1 £ t? e ? ““ Usufructuary mortgage by 

limbed , ' mited °,y ner D rior to Act — Death of 

her death H f - er Tn A !. ortRa * e exl inguishes on 
trlLn? 11 } ~. He,r t entitled to possession — Doc- 

Hindn V reed, " K th i e cslo ' ) P el not applicable. See 

Mad d 37 ? SS ' 0n Act (l956) ’ S - 14 - AIR M63 

tTLSLr Distinction between title 

% ^ 16 ac^ ^ ,,,pc,l on Principle of 

peri5 C is‘lliff»L C , Sl f 0p,,cl J he casc of real pro¬ 
perty is different from the law of estoppel as be¬ 


tween persons. It is the law which operates 
when a grantee ol land has had a conveyance 01 
the whole interest in the land from a grantor 
who himself at the time had only a partial in¬ 
terest in the land. The former then lias a right, 
when the grantor gets the entire interest in the 
land, to say as against all the world that that 
interest has passed to him. It does not then 
depend upon the mere representation bv the 
grantor that he had the whole interest. The estate 
feeds the estoppel, and therefore, ceases to be an 
estate bv estoppel only and becomes an interest. 
From the moment therefore, that the transfer 
commences to operate on the interest acquired by 
the transferor in the property it is no longer in 
the region of estoppel but becomes an interest, 
and the commencement of that interest is from 
the date when the mortgagor has subsequently 
acquired the interest in the property. Case-law 
Ref. 1954 Mad WN 300: ILR (1954) Mad 791: 
(1954) 2 Mad LJ 569: 67 Mad LAY 577: AIR 1954 
Mad 861 (863) (Pt B) (Pr 9) (DB). 

-S. 43 — Plea under — When available. 


Section 43 is a species of estoppel and so can¬ 
not be availed of bv a person who knows the 
facts and was not misled. 1952 Nag LJ 106: ILR 
(1951) Nag 12: AIR 1951 Nag 241 (244) (Pt D) 
(Pr 23). 

-S. 43 — Principle of rule of estoppel by 

deed. 

The rule of estoppel bv deed is that if a man 
who has no title whatever to properly grants it 
bv conveyance which in form would carry the 
legal estate and he subsequently acquires an in¬ 
terest sufficient to satisfy the grant, the estate 
instantly passes. AIR 1951 Pat 315 (316) (Pt B) 
(Pr 6) (DB). 

5. “No lice of the existence of the op Hon”. 

“—43 — “Notice of the existence of the op¬ 
tion — Meaning of. 

Obiter:— Section 43 docs not require that aMcr 
1 he transferor has acquired title in th* 
previously transferred bv him the transferee must 
immediately give him notice that he proposes to 
hold him bound by the agreement. The phrase 
notice of the existence of the option" has been 
used as the first transferee who has an equitable 
interest only has nothing more than an option 
o proceed against the property included in his 
transfer, it being merely an equitable right and 
not a transfer, of a legal interest. The sub¬ 
sequent transferee must be deemed to have had 
notice of the existence of the said option if he 

1952 AH "qni dp /onS f ^° vi i' us transaction. AIR 

1952 AH 301 (302, 303) (Pt A) (Pr 7). 

r ,? uesl L on , whether subsequent Iran*. 

- CMl d p r ffnnl 1 n C l*'*!*™* ° f lhc 0»«On w 

Chil P. C. (1008), O. 0, R. 2; O. 6, R. 6. 

In the absence of pleadings and issues, it can- 
., ^? e ass umed that the second mortgagee of 

scqucnUv m ,° H r, « a -' C(l P r ^i-mslv but acquired sub¬ 
sequently had notice of the first mortgage 

specially when the first mortgage qua the sub- 

sequently acquired share in the property was b 

1952 An' 8M (S02, rC S03pTB)'*fPr 7 )^*’ 


S. 43 


6. Relief granted by first para. 

z ussar. 
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B. 9 D|' 7, 2 8. "."iITmi”"* 29 ,3 °- 3 " ,P ' , 

paragraph. ~ N< ‘" ,re ° f rtllcI « ranled *>' "«• 

,Z h r r °J' c ^ P r ? v <dcd in S. 43 first paragraph is 
additional and it enables him to get at the pro- 
71 1 ‘SI Provded the contract subsists on that 

ATr‘iom & m Na i 287: ILR (MM) N*« «29: 
AJR 19o2 Nog 29 (30) (Pt C) (Pr 10). 

S. 43, First paragraph — Fraudulently or 
erroneously represents. 

The rule of law in S. 43 first paragraph is a 
ru e of equity and is based expressly on estop¬ 
pel. for Ihe purposes of estoppel it is absolute¬ 
ly necessary that there should be no knowledge 
of true facts so far as the transferee is con¬ 
cerned. 

It is true that S. 43 first paragraph docs not 
require that the transferee should make any en¬ 
quiry or that the transferee was in fact misled. 
But where the transferee has knowledge of the 
true facts he cannot hare anv option under Ihe 
first paragraph. 1952 Nag LJ 287: ILR (1952) 
Nag 629: AIR 1952 Nog 29 (30, 31) (Pt D) (Prs 
12, 13, 14). 

7. Subsequent acquisition of title or properly. 

®- s - 43 — Specific Relief Act (18771, Sec¬ 

tion 18 (a I — “Subsequently to the sale or lease" 
— Meaning of — Means subsequently to the 
contract to sell or let and not subsequently to 
the execution of sale deed or lease deed — AIR 
1959 Orissa 169, Reversed. See Specific Relief Act 
(1877), S. 18 (a). AIR 1964 SC 1789. 

®-S. 43 — Subsequent acquisition of pro¬ 

perty — \\ hen docs it take place in favour of 
transferee. 

Under S. 43, T. P. Act, the transfer of the sub¬ 
sequently acquired property takes place auto¬ 
matically as in the English Law. but it takes 
place not at the moment when the interest is 
acquired but at the moment the transferee ex¬ 
ercises the option that the interest shall stand 
transferred to him. This is the first matter 
in respect of which the Indian law differs from 
the English law and the second malier in res¬ 
pect of which it differs is that it does not apply 
the doctrine of feeding the estoppel so as to 
impair the rights of subsequent transferees in 
good faith for consideration without notice of the 
existence of the option in the prior transferee. 
Parma Nand v. Champa Lai. 1956 All LJ 1: 1956 
AH WR (HC) 61: ILR (1956) 1 All 313: AIR 
1956 All 225 (229) (PI G) (Pr 12) (FB). 

[Overruled on another point in AIR 1965 
All 504.1 

- S. 43 — Transfer by person with defective 

title — Subsequent acquisition of title — Effect 
•— Section 43 applied to the case as the repre¬ 
sentations made by the father in the Hindu 
joint family misled the plaintiff. 34 Mys LJ 
112: ILR (1955) Mys 1: AIR 1955 Mys 8 (13) 
(Pt C) (Pr 14). 

•- S. 43 — Vendor acquiring title after execu¬ 

tion of sole deed — Effect. 

Section 43, only enabled the transferee to claim 
an interest which the transferor acquired sub¬ 
sequently and did not lav down that the interest 
would vest in the transferee from the date of 
execution of the document in his favour. See 
Perar Land Revenue Code (1928), S. 174. AIR 
1955 NUC (Nag) 2457 (DB). 

- S. 43 — “On anv interest which the trans¬ 
feror mav acquire" — Mortgagor having no title 
to properly mortgaged — Title subsequently 
acquired to portion of property — Enforcement 
of mortgage against such portion is valid — Case 
law discussed. AIR 1955 NIC (Pat) 242. 


ACT (1882). S. 43. Note. G 

-S. 43 — Lessee nol in possession of property 
Lessee coming into possession subsequently but 
no, under lease — Applicability of S 116 Evi 
dence Art. Section 116 of Evidence Act wi j 

feic'I h3i «£ Ac ' s - II6 - A,R 

8. Charge on future properly. 

Ss. 43 and 6 — Professed transfer of in- 
crest of Bhumidhar by person having non- 
transferable interest of Sirdar— Transferor sub- 
sequentIv acquiring interests of Bhumidhar - 
Interest of Bhumidhar will be deemed to have 
passed to transferee - S. 6 no bar to appli. 
cabihtx of S. 43 — Properly’ — Meaning of 

2a- in 1005 A » LJ 255? AIR 

196., All o04 (506, 507, 508) (Pt D) (Prs 10, 16, 

I / )• 

—-Ss 43, 6 and 100 — Rule of English law 
that charge on future properly operates on such 
property as soon as it comes into existence an- 
plies to India. See T. P. Act (1882),, S. 6. AIR 

19o3 Bom 101. 

Ss. 43. 105, 5 — Lease to take effect in 
lulure — Transfer of is valid under S.‘<5.- See 

J- J* Acl ^882), S. 105. AIR 1960 Cal 609 
(DB). 

• s - 43 — Assignee having no real title at 
lime of assignment but subsequently 
acquiring interest in, Ihe property — S. 43 will 
apple. Ramaswamv Palfamali v. Lnkshmi. 1962 
Ker LJ 3G4: 1962 Ker LT 243: ILR (1962) 2 

Ker 130: AIR 1962 Ker 313 (310, 317) (Pi B) 
(Prs 12, 14) (FB). 

9 -S. 43 — Exercise of option by transferee 

— Occasion arises after real interest becomes 
vested in transferor — Consent of quondam 
transferor not necessary. 

It is enough if the transferee exercises his 
option to lake the subsequent interest under the 
earlier transfer in his favour. No further convey¬ 
ance is contemplated by the section. Rama- 
swamv Pattamali v. Lnkshmi. 1962 Ker LJ 364: 
1962 Ker LT 243: ILR (1902) 2 Ker 130: AIR 
1962 Ker 313 (317, 318) (Pi E) (Pr 19) (FR). 

-S. 43 — Heller title acquired by transferor 

subsequently — Transleror liable to make good 
the better title to transferee — (M. P. Land 

Revenue Code (20 ot 1959), S. 1651. 1962 MPU 

(Notes) 3. 

-S. 43 — Transler by person with llmlled 

interest — Transferor subsequently acquiring 
full title? — Such title enures to the benefit i of 
transferee. 

When a person having a partial or no in¬ 
terest in a certain properly transfers it and 

subsequently acquires an interest sufficient to 
justify the grant. Section 43 of the Transfer ol 
Properly Act applies and the transferee is en¬ 
titled to the interest so acquired bv the trans¬ 
feror. The title subsequently acquired by the 

transferor will avail to the benefit of the trans¬ 
feree. 1961 MPU (Notes) 207: 1961 Jnb LJ 

1292. I' ? I -• 

9. ‘‘At any time during which Ihe 
contract of transfer subsists”. 

-S. 43 — 'At any time during which the con¬ 
tract of transfer subsists' — (Pre-emption, 
Decree for — Effect of). ■ j 

The contract of sale winch existed previously 
between Hie vendor and Ihe vendee would i ,e 
deemed to I e subsisting between the vendor 
and the successful pre-emptor. A contract ° 
transfer would therefore subsist even 3 

decree for pre-emption is passed and the pre¬ 
emption money is paid. 1954 AWR (HC) 
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1054 AU LJ 92: AIR 1954 .All 452 (453) (Pi B) 
(Prs 4, 6 ). 

, , 10. Transaction invalid al inception. 

—Ss. 43 and 6 (a) — Transaction void — 

Ratification — Nou-appiioabilily of S. 43. 

A void transaction cannot be ratified. S. 13 
doesi not apply. AIR 1959 Mad 131 (136) (Pi D) 
(Prs 12, 13) (DB). 

• -S. 43 — Transaction invalid at inception — 

Two out of three trustees selling trust property 
— Sale is invalid — Transferees cannot invoke 
aid of- section. AIR 1955 NIC (Mad) 3934 (DB). 
— r S. 43 — Transaction invalid at incept ion. 

Since the transactions at their inception are 
in violation of the law relating to transfer of 
trust properties would not confer any rights on 
the transferees which would enable them to 
rely on any subsequent intervening circums. 
tatlces and claim any interest accrued to the 
transferors and invoke the aid of S. 43. ILR 
(1954) Mad 637: (1954) 2 MLJ 480 (DB). 

j. 11. Distinction between S. 43 and S. 41. 

-S. 43 —Distinction between S. 43 and S. 41. 

See T.-'P. Act. (1882), S. 41 . AIR 1955 Mys 8 . 

• * 1 • « 9 

12. Representation. 

® S. 43 and S. 6 (a) — Transfer of pro¬ 
perty by sale — Transferor having spes succcs- 
slonis selling properly — Transferor not represent¬ 
ing that he has present interest in properly — 
8 . 43, and not S. 6 (a) applies — Distinction 
between S. 43 and S. 6 (a). 

Where the transferee knows as a fact thal 

he transferor does not possess the title which 

he represents he has, then he cannot be said to 

'2 , aC f! od °. n u wllen taking transfer. S. 43 

win r u ,aV . C n °o a,) P li< a, »°n and the trans- 

S88* Alfl^QlS ll ?| Cr . rnr lWn G 65 Mn<1 ^ 

ruIe’d. A Atn ?or‘o Ma ^ IK 145 Inti Gas 9G5, Over- 

fFR?’ A AfT- 19< !? Ma , d 637: ^ 9r,3 > 1 MU . 388 

KnH . Junima Masjid Mcrcnra v. 

Kodimamandra Deviah, (1902) 2 SCA 42*>. tono 

?® P r ,2) ,f£ R .. 554: m2 SCD 790: mi Mad 

g> ®) * “r Tc)\l 

<pT a," ( 3 p“ ! , A | R iSf SC 847 (850 ' 852 - 8531 
43 — Representation. 

.• e ,K rCpresentaUon mentioned in S 43 mav 
then thc^r SS u° r "" pUed - !t will be implied 
transfer 1 AIR /SV 7 an ' mpIied 1*™ of the 

5d43^ rrU,< ^ ° P - Q>J,or point in Alp 1 100r> ,AJ) 

tif- -.{ • ,’fi- .it, i 1 !' 

,! ' , ■' SECTION 44 

7 • S * e $?.? Partition Act (1893), S. 4 . 

■ Mi. * . . 1 , / .1 . -• *• 

•1 T -i : synopsis 

«• » lftfY asf pr of ^rpp^v Act (1882), S 44 ) 1 

H;P ,,c fbmty. 

3 IS“J"Un-common. 

3. PdrmWh. f . , 

raT 0 “ Cr !f h S?« - Suit for decla- 

51 'Undivided!* filmiL 0nd S, osscss,on - 

DBeUlna »■>“*• 

Ke- 1 ;v- 

0 . Joint property, Eights In. .-in. 


10. Co-sharer building or Improving on com 

mon land — Compensation. 

11. Exclusive possession. 

12. Second part. 

13. Suit by one against trespasser. 

14. Surrender by one tenant .— Validity. 

1. Applicability. 


S. 44 — Purchaser at court auction of un¬ 


divided share in specific item — Remedy of — 
Specific item not allotted to share of judgment- 
debtor at partition — Purchaser cannot avail of 
remedy of substitution of the property ot 
equivalent value. See Hindu Law— Joint family. 
AIR 1963 Audh Pra 110 (DB). 

-Ss. 44, 47 — Co-owners— Permanently 


settled district in Bengal — Estate purchased at 
auction held under provisions of Bengal Land 
Revenue Sales Act, 1859 — Suit brought by 
purchaser to eject defendant from portion ol 
estate occupied by him as tenant of other co¬ 
owners — Defendant denying title of plaintiff 

- - Such denial amounts to ouster — Decree for 

joint possession can be passed in favour ot 
plaintiff — Decree need not be subjected to any 
condition as it can be executed under O. 21. 
R. 35 (2) of the Civil P. C. GO Cal WN 361, Partly 
Overruled. Allahabad Bank Ltd. v. Subodh 
Gopal Bose. AIR 1963 Cal 209 (210, 211, 212, 

213, 214) (Prs 2, 3, 4, 9, 16, 26, 30) (FB). 

S. 44 Compromise decree for possession 

— Decree-holders holding specific shares in the 
undivided and joint property, under the terms 
of decree -- Two decree-holders, out of three, 
transterring their interest to lessees-judgment- 
debtors — Transler is not invalid and the judg¬ 
ment debtors would be entitled to joint posses¬ 
sion of the property along with the other co- 

° r 1064 Kash ^ 238: AIR 

19G5 J and K 2 ( 6 ) (Ft B) (p r 15 ). 


S. 44 — Adverse possession — Alienee from 
one coparcener - Possession of non-afi?naUng 
coparceners becomes adverse from date of sale 
A henee being auction purchaser in Court 
n 9 i n ^ «r tha i he was Riven delivery under 
hpin 2I \ R ' V- ° r i *?* 9G- C,vil P * c - is not of any 

1982 Or'lia l”?! AC ‘ ll0 ° 81, Arl ' ,44 ' AI “ 

—S. 44 — Applicability by virtue of S 2 
(d),_ the principle or Section 44 can be applied 
o un-dluntary sales as a rule of equity jus £ 

B)° 0 (Pr 8h C ' CnCC ' AUl 1962 °' k8 “ «« U49) 

Fn - s f w 

SSJJ’SB 0 " Art (,893) - 8 4 ki. Am' i& 


V. 

:mi 


maintainable even if the f - lhc . tcn,mt 
the Bonn fide resident „r m re< l uircd 
landlords. (1065) 67 Pun/ LR *n! ^ C ° ° W 

-“co-owneV norS 1 7 of co-own 

or deprive olhei ? 0 oil V" 50 he f ^t of, S 

out latter’s consent L U ? ? f . w°M wi 

hy such cd-owner -i • oth?? U I h0nscd m,er fert»i 

SSSn t ?r’i« i l n|l,nt ' ,ion lBU » RoTlw e S« lcd , 

n viw 2 a ,\ r ^1 
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(1882). S. 44. Nolo 1 


S. 44 — Ton;tnlsinri)innii»n — One of 
several tenants-in-conimon is entitled to recover 
exclusive possession from a trespasser — One 
tcnant-in-common is justified in asking; for pos¬ 
session of share of another tenant-in-common. 
M TLR 103, Rel. on. (’40) 1049 Ker LT 5: 1949 
Truv-Co LR 1 (DR). 

2. Tcnnnt-in-coinmon. 


•-S. 44 (as amended In 1929) — Effect on 

rights of alienee under Hindu Law. 

Section 41 before the amendment of the Act 
bv the Transfer of Property (Amendment) Act 
of 1920. had not the effect of overriding the 
Hindu Law and would not entitle the alienee 
from a member of the joint Hindu family to 
claim joint possession of the alienor’s share as 
n tenanl-in-common bv virtue of the section 
and his only right is to obtain by a suit for 
partition the share to which his alienor would 
be entitled. Peramanvakam Pillai v. Sivaraman. 
1952-1 Mad LJ 308: ILR (1952) Mad 835: AIR 
1952 Mad 419 (434) (Pt D) (Pr 28) (FB). 

-S. 44 — Ouster — Adverse possession — 

Non-participation In rents and profits — Sole 
possession by one of them — Effect — Limi¬ 
tation Act (1908), Arts. 142 and 144. 

Possession is never considered adverse if it 
can be referred to a lawful title and in law. 
possession of a co-owner of a land is the pos¬ 
session of all his other co-owners. Circums¬ 
tances in a particular case may. however justify 
the presumption of ouster. Non-participation in 
the rents and profits for a considerable length 
of time taken with other circumstances may- 
lead to an inference of ouster. In order to esta¬ 
blish ouster it is not always necessary that 
there must be an express demand by one and 
denial bv the other. 

Sole possession bv one tenant-in-common con¬ 
tinuously for a long period without any claim 
or demand bv any person claiming under the 
other tenant-in-common is not bv itself evi¬ 
dence from which actual ouster of the tenant- 
in-common who is not in possession may be 
presumed. But these facts taken along with 
the other circumstances of the case may lead 
to an inference of ouster. ILR 29 Bom 300. 
Dissent from. 39 Mys LJ 248: ILR (1961) Mys 
133: AIR 1961 Mys 244 (240, 247) (Prs 10, 11, 
12, 15) (DB). 

i 3. Partition. 


% -S. 44 — Partition — Right to. 

Partition is a right incident to the ownership 
of property and once the parties are held as 
co-owners, their right to partition cannot be 
resisted. Chhote Khan v. Mai Khan. 1954 SCI 
577: 1955 SCR 60: AIR 19o4 SC o7o (5/9) (I I 
B) (Pr 21). 

_S. 44 — Partition — Common property — 

Exclusive user — Case on facts. AIR 1955 NEC 
(All) 173. 

_S. 44 — Partition suit — Co-sharer in oc¬ 
cupation of a fair share of family dwelling 
house cannot be asked to go out without provi¬ 
sion being made for his residence — Co-sharer 

is not liable to pay compensation for occupa¬ 
tion of joint residential house. AIR l»oo ntt 
(Cal) 2860. 


-S. 44 

interest of 
in his own 
real owner 
benamidar. 


— Be.nami purchaser of undivided 
coparcener — Suit by for partition 
name — Maintainability. Where the 
has not repudiated the title of the 
the latter can maintain a suit for 


parbli-m S< e Hindu Law —Partition. AIR 1060 
Mad 341. 

-s. 44 — Partition of well for irrigating a 

particular piece of land divided between the 
sharers — Water from well If can be used for 
other lauds by a co-sharer. 

Held: The rights in the well cannot be dis¬ 
sociated from the land to which the well was 
attached (S. No. 309) and any diversion by n 
partv of the water for irrigating other lands 
will constitute an infringement of the right of 
the other party who will therefore be entitled 
to a decree restraining the taking of the watei 
from the well to other lands. 64 Mad LW 927: 
(1951) 2 MU 343: AIR 1951 Mad 459 (459, 460) 
(Pr 2). 


- -S. 44 — Purchase of coparccnerv inlercsl 

in Court auction — Acquires only right to com¬ 
pel partition — Auction purchaser obtaining 
symbolical delivery — He does not become 
entitled to joint possession — Section 44, T. P. 
Ad does not affect rules of Hindu law — Suit 
for partition is governed by Art. 144 — Limi¬ 
tation would run from date of confirmation ol 
sale. See Limitation Act (1908), Art. 144. AIR 
1964 Orissa 43 (DB). 

-Ss. 44, 47 — Partition — Suit for partition 

of one item only of properly is maintainable In 
ease of teuants-in-common. 

Where properly is held as tcnanls-in-coinmon 
a suit for partition of even one item of such 
properly is maintainable, provided that the parti¬ 
tion can he effected without much inconveni¬ 
ence to the other co-owners. AIR 1963 Pal 373 
(378, 386) (Pt C) (Prs 11, 20) (DB). 

-S. 44 — Partition — Suit for without claim¬ 
ing declaration of title — Maintainability. 

Where Ihe plaintiff is a co-sharer in the pro¬ 
perties he can maintain a suit for partition even 
though he is not in actual possession unless 
exclusion and ouster are pleaded and proved. 
He need not claim a declaration of title. 1959 
BUR 209: AIR 1959 Pat 523 (529) (Pt C) (Pr 
17). 

-S. 44 — Possession — Unequal possession 

of bakasht land by one co-sharer — Other co- 
sharers are not excluded from claiming then 
rightful shares in suit for partition. AIR 1955 
NEC (Pat) 240. 

-S. 44 — Partition — Suit for — Proof of 


the 

left 

the 

can 


Hie. 

In a suit for partition the question of 
plaintiff's title and possession cannot be 
>pen to be determined at a later stage for 
pbvious reason that no decree for partition 
pc passed unless possession of the phony” 
pased on some title is proved. ILR 30 Pal 213- 
UR 1952 Pat 11 (14, 15) (Pt B) (Pr 18) (DB). 

-S. 44 — Partition — Finding secured by 

pn« co-sharer relating to Invalidity of mellrapp 
- Finding enures to benefit of other co-sharers. 

A decree for partition is a joint decree • 
avour of all the share-holders so that execu- 
ion proceedings taken bv one of them are su • 
•ient to keep the decree alive in favour ot an. 
\IR 1932 Cal 869 and 3 Cal 551 and 1 ;, *7,. 
122. Rel. on. (’49) 1949 Ker LT 5: 1049 Trav-Co 

LR 1 (DB). • • 

4. Co-owners and co-sharers — Soil I° r 
declaration of title and possession. 

_S. 44 — Lease by a co-sharer — Binding 


iature. 


Where one of the co-sharers grants ® 
f a pint of land in which lie is h « 
long with others, his action cannot bind 
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ovoid il. if il is mala tide or if no land be avail¬ 
able for co-sharers lo lake fuel from. 1950 Nag 
LJ 51: ILK (1950) Nag 218: AIR 1950 Nog 107 
(108, 109) (Pt C) (Pr 9). 

S. 44 — Co-sharers — Suit for ejectment 


AIR 

pay* 

any 


olhers, but Ihcrc is no reason lo hold that his 
action does not bind himself. In such a case the 
lease must be confined to the interest which 
the lessor could transfer. 1950 AWR 665:> 19o0 
AU 867: AIR 1952 AH 650 (651) (Pt A) (Pr 5) 

(DB). 

_S. 44 — Permanent lease of proprietary 

right by one of co-sharers — Extent of validity. 

A permanent lease of proprietary rich Is by 
one of the co-sharers without the consent of 
Ihe other co-sharers though invalid in respect 
of Ihe shares of the other co-sharers is good to 
the extent of the interest of the transferor. 
('60) 1950 All WR 665: 1950 AH LJ 867: 

1952 A11 650 (652) (Pt B) (Pr 12) (DB). 

--S. 44 — Admission to co-tenancy on 

menl of price — Effect — Rights, if 
created. 

Where a price is paid for Ihe admission of 
a person to a co-tenancy it is tantamount to a 
sale of occupancy tenancy which is illegal and 
against public policy and therefore no rights 
would be created in favour of Ihe person who 
makes such a payment. 1952 AWR (Rev) 31: 
1951 RD 277: 1952 AU (Rev) 20. 

-S. 44 — Co-sharers — Suit for declaration 

of title to and exclusive possession in absence 
of partition not maintainable. 

A person purchasing a share in the tenancy 
rights is only a cosharer tenant. As such he is 
not entitled to a declaration of title lo and 
khas possession of a specified plot of land 
forming part of Ihe tenancy where there is no 
allegation or proof that there was any binding 
partition between the co-sharers. ILR (1949) 1 
Assam 40: AIR 1950 Assam 1 (4, 5) (Pt B) 

(Pes 10, 11) (DB). 

-S. 44 — Oo-owners — Independent proprie¬ 
tors — Confusion of boundaries — Settlement 
of boundaries — Court when will Interfere. 

As between the independent proprietors, con¬ 
fusion of boundaries per se does not furnish 
a ground for Court's interference unless some 
equity is superinduced by the act of parties as 
some particular circumstances of fraud or 
confusion where one party has ploughed too 
near the other or the like. The mere fact that 
the boundary in between is not fixed does not 
mean that there is confusion within the mean- 
mg^of the rule. 1958 Ker U 955: 1958 Ker U 

44 ~ to sue for share of rent — 

lotnln/^ih^! SUe J Cnant ,or ent,p e p ent on 
n aWnr?«7 -, He canno1 8UC lor h,s 

in absence of custom or agreement. 

w co ' sha ™ r landlord can, under Ihe general 
lay, sue a tenant of the whole body of oro 

sharer? £ ? C «"< if "'her "c™. 

bited L i!J cd Unlcss such » sl 'H 's prohi. 

n»j &X°uw3i.i s SB£ ,a 331 ,PC1 ’ Fo " 

"» - P B^d7VX n r c 

I&P heiRht°bv°hufldlne ."waU so'a” 

£S% reasonable * *£ 

Court La’ ", fo r rliori . entitled to come to the 
order to Isefthi^aiLrSi 0rT Wunclion in 

m (my (Prs ^ 89 " 3 ’ Mm Z 


■ 1 " ■ - >j t Tf - v-irauiiitia v i -- 

by single co-sharer — Maintainability — Suit 
against tenants and trespassers — Difference. 
Suit is bound lo fail as the entire body of the 
landlords is not represented. See co-sharyr. AIR 

1958 Orissa 101 (DB). 

- Ss. 44, 47 — Suit for possession of portion 

of land — Maintainability — Plaintiff dis¬ 
possessed only from portion of land in execu¬ 
tion — Suit for possession of such portion held 
maintainable. 

Held, that the plaintiffs could not be forced 
to institute a suil in respect of all Ihe lands 
recorded in the name of their father unlcss 
they had a cause of action arising on account 
of dispossession from all the lands and unless 
they were entitled to seek a relief in respect of 
Ihe entire land. Ihe suit could not be held to 
be not maintainable on this score. AIR 1957 Pat 
511, Distinguished. ILR 42 Pat 703: AIR 1963 
Pat 62 (66, 67) (Pt D) (Pr 8) (DB). 

- S. 44 — Possession of one exclusively — 

Liability to pay compensation to others — 
Grounds — Considerations — Principles — Equit¬ 
able considerations — Ouster — Necessity. 

It is well settled that if a co-sharer, is in 
separate possession of any portion of the com¬ 
mon land — whether or not in excess of the 
area to which he may be entitled on partition 
— without causing ouster or exclusion of any 
other co-sharers, or is in occupation of such 
land in a proper or husbandlike manner with¬ 
out any objection on their part, it would be in 
consonance to allow rules of justice, equity and 
good conscience to allow them to claim a share 
m the fruits of the labour or the capital of the 
co sharer in possession. But if a co-sharer oc¬ 
cupies , n portion of the common land in denial 
of the right or title of other co-sharers in spite 
of their objection or excludes them or ousts 
hem from possession, he should be held, liable 
io pay lo such co-sharers compensation for his 
exclusive user of the common land from the 
profits earned by him with the help of hi* 
labour industry, skill or capital. This rule or 
principle on which the liability of one cn- 
shnicr to compensate his other co-sharcrs for 

mined S S,V 1 o US 1 ° f lhe co . mmon ,ftml »s deter- 
ILR 30 Pni S ,2B ll tf ,lc considerations, 

D) (P? rn (DB). AIR 1902 Pnl 11 < 17 ’ 18 > < PI 

r 44 — Common land — Sole nnssctclnn 

LtaWUlv ,0 ' proflls - 

' ly °} c °: sha , rer In possession fo others — 

or 

Where one co-sharer is in separate possession 

it xsLFjtnsrs&Si £ 

“ under no obligation either to account , r in 

have ssn 
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possession until partition. 1 Pepsu LR 312: AIR 
1950 Pepsu 5 (5, 6) (Pr 3). 

S. -14 — Possession of co-owners — Suit for 
accounts L»v excluded co-sharers held maintain¬ 
able — (Limitation Act (1908), Arts. 142 and 
144) — (Tenancy Laws — Punjab Tenancy Act 
(10 of 1887), S. 77 (k) ). AIR 1955 M'C (Punj) 
4909. 

-S. 44 — One co-sharer managing propertx 

— He is liable to render account. AIR 1955 
NIC (Sau) 1452 (DB). 

-S. 44 — Common land used as a passage 

— Construction aboye the same by one co¬ 
owner — No Inconvenience or injury caused to 
others — No ouster — Right to demolition and 
ln|unct!on — (Ss. 54 and 55 of Specific Relief 
Ael). 

Held: A co-owner is not entitled to an injunc¬ 
tion restraining another co-owner from exer 
clsing his rights in the common property abso¬ 
lutely and that simply on the ground of his 
co-ownership and without reference to the 
amount of damage to be sustained by the one 
or the other from the granting or withholding 
of the order of injunction. (14 C 189, Foil.). 

In the absence of anv inconvenience or injury 
to the plaintiffs' right of passage over the com¬ 
mon land and in the absence of any ouster of 
the plaintiffs, no mandatory or permanent 
injunction could be issued to restrain the defen¬ 
dant from constructing the balcony complained 
against. 4 Sau LR 213: AIR 1951 Sau 85 (88) 
(Pr 7) (DB). 

-S. 44 — No division by metes and bounds 

— Shares specified — “KandukrLsbl lands 1 ' — 
Transfer bv a co-owner of specific property — 
Rights of the transferee — Right to joint pos¬ 
session and proportionate advantage arising 
therefrom — No right to exclusive possession. 

The relief for exclusive possession cannot be 
granted: he is entitled to the interests of the 
share of the transferor obtained in the family 
partition though not by metes and bounds. AIR 
1952 TC 571 (573) (Pt B) (Prs 5, 0) (DB). 

5. Undivided family — Dwelling house. 

-S. 44 — Joint family — Dwelling house — 

Right of joint possession of stranger purchaser 
of undivided share — Partition Act, S. 4. 

He can possess his own share bv instituting 
a suit for partition unless, he is pre-empted 
under Section 4 of the Partition Act. AIR 1952 
Cal 253 (254) (Pt C) (Pr 10). 


undivided family. See Partition Act (18931 W 
lion 4. AIR 1950 Cal ill (DB). 


- s - 44 — Partition Act (1893), S 4 (l) — 

Undivided family — Meaning — Expression 
means family undivided qua dwelling house — 
Applies to Hindu as well as Muhamedans 
See Partition Act (1893), S. 4 (1). (1902) 4 ii 

Mys LJ G93. 


6. Stranger purchaser. 


-S. 44 — Scope of — Transfer to stranger of 

undivided share of dwelling house — Suit for In- 

junction_by other co-sharers — (Specific Relief 

Act (1877), S. 54). 

Upon a transfer to a stranger of an undivided 
share of a family dwelling-house by a co-sharer 
of it, the other co-sharer or co-sharers can main¬ 
tain a suit for injunction for restraining the 
stranger transferee from exercising anv act of 
joint possession in respect of the share transfer, 
red. 54 Cal \VN 912. Approved: 55 Cal WN 289, 
Dissented from. (1957) 61 CaJ WN 776: AIR 1958 
Cal 614 (615) (Pr 9). 

——Ss. 44 and 53-A — Transfer of share of joint 
Hindu family dwelling house to stranger — Right 
of co-owners to ask for injunction restraining 
transferee from exercising right to joint posses¬ 
sion — They have a rich! under S. 44, Para 2 
to ask for an injunction restraining the stranger 
purchaser from exercising anv act of joint pos¬ 
session in respect of the joint family residence. 
The language of S. 53-A and that of S. 44 are 
not analogous. AIR 1952 Cal 253 (254, 255) 
(IM E) (Pr 12). 

-S. 44 — Specific Relief Ael (1877), S. 54 - 

Stranger purchaser of share of Joint family dwel¬ 
ling house — Injunction lo restrain transferee 
from taking possession. 

A suit bv a member who has still an interest 
in the dwelling house belonging to an undivided 
Hindu family, impleading only the stranger 
transferee, for permanently restraining the latter 
from taking joint possession is misconceived and 
is not maintainable. See Specific Relief Act 
(1877), S. 54. AIR 1951 Cal 412. 

-S. 44 — Second paragraph — Stranger- 

pun baser from coparcener obtaining joint pos¬ 
session. when he is not entitled to it — He can 
he evicted — His only remedy is to sue for par¬ 
tition — fn such cases again, the defendant co¬ 
parcener will he able to take shelter under Sec. 4. 
Partition Act — (Partition Act (1893), Sec. 4). 
AIR 1955 Nl’C (Orissa) 1119. 

7. Rlghl lo jolnl possession. 


_S. 44 — Scope and effect — Undivided 

family dwelling house — Transfer of his share 
by member lo stranger — Right of other mera- 
_ Nature and extent — Suit by member 
for injunction restraining transferee from tak¬ 
ing Joint possession — Maintainability. 

A suit by a member of an undivided family 
for permanently restraining a stranger pur¬ 
chaser of the share of another member in the 
undivided family dwelling-house from taking 
joint possession of the homestead, impleading 
only the purchaser and without joining, the 
other co-sharers as parties, is not maintainable 
in law. 55 CW.N 289: AIR 1951 Cal 412 (413, 
414) (PI A) (Prs 14, 20). 

-S. 44 — Partition Act (1893). S. 4 — Share 

in dwelling house belonging to undivided family 
— Meaning of —Undivided family means family 
which owns dwelling house and has not divided 
it —Transfer of share bv member to stranger — 
House does not cease to be one belonging to 


-S. 44 — Co-pattadar — Suit for possession or 

specific plots of patta — No partition Co- 
pattadar in possession cannot be ejected 
Other co-pattadars not joined — Claim for join 
possession cannot be allowed — (Limitation Ac 
( 1908 ). Arts. 142 and 144) - (Civil P. C. (1908). 
O. 1. R. 1). AIR 1955 NUC (Assam) 586. 


—S. 44 — Civil P. C. (1908), O. 1, R. 10 " 
dt for possession by Iransferee from some oi 
e co-owners — Ollier co-owners not maae 
irlles — Decree — Nature of. 

Where the plaintiffs who are transferees irom 
me of the co-owners only <lo not chum i 
liole of the property in suit but claim only na 
share in it, they cannot get a decree for exem 
,e possession. They cannot get also a decree 
r partition and separate possession of weir 
,lf a share in the property when the remainin,. 
If does not belong to defendants but to sorn 
her person. In order that a decree for• paru 
.n and separate possession should be passed t 
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ar»;i 


olher sharers must be before Ihe Court. The 
plaintiffs in such a case are entitled to be put 
in joint possession of the properly with defen¬ 
dants. See Civil P. C. (11108), U. 1, It. 10. AIK 
1956 Bom 625. 

-S. 44, Para 2 — Civil P. C. (10081. S. 33 — 

Form of decree — Suit under S. 44. Para 2, 
T. P. Act — Declaration of right to joint pos¬ 
session of defendant — Not proper — It is bad 
in law. See Civil P. C. (19081. S. 33. A lit 1952 
Cal 253. 

-S. 44 — Co-owners — Possession — Co¬ 
owner, though not in possession, could be deemed 
to be in joint posssession with other co-owner 
or co-owners. 1965 Jab LJ 532: ILK (1965) 
Madh Pra 125: AIR 1965 Madh Fra 85 (88) fPi B) 
(Pr 10). 

-S. 44 — Right of possession — P suing for 

Joint possession and given 2 pies share in village 
— Symbolical possession taken — P again suing 
for Joint possession of sir and khudkasht alleging 
exclusion by defendant — Suit can be decreed 
without claiming partition. 

Held, that though plaintiff mav have been belter 
advised to sue for partition there was no bar 
to a decree for joint possession. 51 Cal 031, 
Dist. f52) 1962 Nag U (Notes) 56. 

-S. 44 — Joint possession — Decree for — 

When cannot be granted. 

In the absence of any denial of title on the 
part of a co-sharer who is in whole occupation 
of a portion ol the joint properly, there is no 
ouster of other co-sharers and they are not en¬ 
titled to get a decree for khns possession of such 
properly. They are not entitled to gel a decree 
for joint possession with regard to the disputed 
land. 1962 BUR 277. 

S. 44 — Possession of co-sharcr. 

The possession of one co-sharer of a part of 
a joint property cannot by itself amount to an 
ouster oi others. The possession of one co- 
sharer is presumed to he the possession of all 
and unless the hostile title is asserted there can 
be no ouster bv adverse possession: AIR 1941 
Lah 307. Rel. on. (1965) 65 PunJ LR 838: 1963 
Lur LJ 169* 

44 — Joint possession — Trees. 

Trees planted by some co-sharers do not be- 
ong to Ihem alone bill to all Ihe co-sharers of 

q nl2 n ?\ So , p .„ Tr ;' nsfci ' ° r Properly Art (1882). 
S - 108 <«). AIR 1955 Punj 03 (DB). 

inw?’. 44 Alienation bv one co-sharer of his 
Alienee cannot sue for joint posses- 

,2? e<lv ' s lo sue for partition. AIR 

1955 NUC (Trav-Co) 4121. 

8. Dwelling house. 

‘TiTu; • .‘H 7“ Expressions ‘dwelling house’ and 
tion of < L fanii V , ~ Mc:mine of “ Major X 

Xohll h use . le * 01,1 t0 * p nanl — Some of 

awnv frnm m S d - nn J livin « wi,h tbeir husbands 
” f l ? falhers house — Sale of her share 

held °w» e « of . : married daughters — House 

family 1 wilf,in S ne 4 U ^° l S lo 5?. in,! ,0 “"divided 
S 4 (II AIR um"CU % P rDB) , .° n Acl ,l893 >- 

Co^L 44, ? ec ? nd part — ‘'Dwelling house” — 
structure 0 * J nd «P end cntly of any house or 
(Cal) 25. lS n ° dwel,m * house. AIR 1955 NUC 

**n%«?h- 44 r Earlition Act (1893), S 4 m _ 
pL house”, manning of — (Words nnd 

a 89 ff* Act 

[v °l. 14.1 Fn.D. 23. 


-S. 44 — Right under — Non-exercise of, on 

previous transfer of undivided share — It bars 
exercise on subsequent transfer of such share — 
Does not debar them from exercising that right 
on a subsequent occasion upon a new transfer 
under deed ol a share ol dwelling house. AIR 
1952 Cal 253 (254) (l'l B) (Pr 7). 

9. Joint property — Rights in. 

--S. 44 — Party wall — Interference with. 

In the case oj join! owners of a common wall, 
neither partv can interfere with the wall in any 
manner without the consent ol the other party. 

AIR 1954 Ajmer 28 (29) (Pr 3). 

——S. 44 — Rights aud liabilities. 

It is not open to one of the co-sharers of joint 
property to create subsidiary rights or interest 
in lavour of third parties in the entire property 
without the consent of Ihe other co-sharers. 

1954 All WR (HC) 207: 1951 All LJ 295: AIR 
1954 All 683 11.84) (Pt IS) (Pr 11). 

-—S. 44 — ( o-sharers — Rights of — How ex¬ 
tinguished — Non-entry of name in papers for 
long time — Fffecl. 

'Ihe rights of a co-tenant can be extinguished 
either hv transter, surrender or adverse posscs- 
Mon. In the absence of evidence of anv of these 
three, the mere fact that the name of a co-ten¬ 
ant was not entered in the papers of a long 
period during which a settlement intervened does 
nol extinguish his rights, for the principle that 
the possession of one co-tenant is possession oi 

« brails. (’52) 1952 All LJ (Rc v ) 

91 (2): 1952 RD (HR) 122 (DB). 

——S. 44 — Rights inter sc—Right of one in ex¬ 
clusive possession of Joint land to build on It. 

Ihe general rule is well settled that one co¬ 
sharer cannot build on joint land without the 

ssryinVi: cw" 1951 au m <»». 

•^a- -tu, ItE. "LrL 0 U: f lorT: 

r^r^ir 10 " - pt,ndpi - f- ^ 

While a co-sharer is entitled to object lo ano- 

Llrtl W fr lVC,V . a,,,uop,jalin e iand lo 
iiUMlt to IJh* detriment of other co-sharers 

c quest,on as to what relief should be g anted 

\ n . I] »? plaintifT in the event of the invasion of 

•uh"f ,M S . W TI <le - e , a<1 ,lu ‘ nremnstances of 

Slrin SS 'nf 4 1onn 7 Co ' owners J1 » d co-sharers — 

P r °of of cxcLwr e mi e ad i? ln romn I,OUSCS N ° 
may be presumed. Common ownership 

la.!!. '"al a strip of 

'he three alternative features'-‘Soin^ °" e ° f 
with joint till,, over eveiv sr u^'. • , proper,v 
property . divisible into i s |l u in,d V second, 
stretching up to the middle "i** each 

the title of which wholly ll,d ’ pr °P e rty, 
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.Morolv because on parliliou ;i staircase is Kepi 
lor common use il cunnol be said tliat the walls 
in which the staircase is fixed becomes the pro¬ 
perty of one parly or the other. 1962 MPLJ 
(Notes) 156. 

—Ss. 44, 47 — Common irrigation well — 
Rights of eo-owners — Principle of restriction of 
user to particular properties — Applicability. 

The principle of restriction of the user to parti¬ 
cular property alone, can only be applied where 
the history of the property owned in common 
shows that the user was so determined from the 
very inception. Where this principle is inapplic¬ 
able on facts, the principle applicable is that, as 
between co-owners, each is entitled to use the 
facility of the common property without detri¬ 
ment to the enjoyment of the other, and so long 
as the properly itself sulTers no injury, weaken¬ 
ing or loss. 1962 Mad WN 472: 75 Mad LW 
464: ILR (1963) Mad 86: AIR 1962 Mad 498 (499, 
500) (Prs 4, 6). 

-S. 44 — Rights of — Co-sharer cannot lease 

out joint property. 

There is no provision of law which entitles a 
co-sharer to deal with joint property. (’52) 1952 
Nag LJ (Notes) 9. 

-S. 44 — Suit for rent — Joinder of claims 

in one suit. 

Where there are several co-sharer Inamdars in 
separate possession of their shares one suit for 
realisation or rent against all co-sharers is not 
maintainable inasmuch as the Inamdars have no 
joint and several liability. (’52) 18 Cut LT 33: 
AIR 1953 Orissa 92 (95) (Pt D) (Pr 7). 

-Ss. 44, 47 — Co-sharers — Suit for accounts 

— Agreement between parties that rent from ten¬ 
ants of joint properly would be realised by one 
co-sharer (Defendant) and latter would be res¬ 
ponsible for taxes and repairs — Suit maintain¬ 
able — Co-sharer in possession is entitled to claim 
set olT in regard to amount incurred by him to¬ 
wards taxes and repairs — In the instant case 
set oil' for repairs was not allowed as the amount 
spent could not be established — Civil P. C. 
(1908). O. 20, R. 16. O. 8, R. G. AIR 1963 Pat 
145 (148) (Prs 2, 3, 4). 

-S. 44 — Joint property — Rights in — Co¬ 
sharer making use of plot in a way consistent 
with Joint ownership and possession — If ousts 
others — Plea that plot is not included in Joint 
property — If denial of right of other co-sharer. 

Where the defendant as a co-owner has made 
use of the joint property in a wav quite consis¬ 
tent with the continuance of the joint ownership 
and joint possession, he cannot be said to have 
excluded any co-sharer as it is a proper use. No 
question of exclusive rigid in the defendant or 
of any dispute of the plaintiffs title to the pro¬ 
perly arises in such case, so as to entitle the 
plaintiff co-sharer to a decree for joint posses¬ 
sion. A defendant who merely pleads that the 
disputed plot did not form part of an alleged 
loint property does not dispute the plaintiffs 
right or title to the joint properly. AIR 1952 
Pat 268 (269) (Pr 4). 

-S. 44 — Joint land — Lease of joint land 

by one co-sharer — Decree for partition obtain¬ 
ed by other co-shorer — Lease not binding on 
decree-holder co-sharer — Tenant can be eject¬ 
ed in execution. 

When land, jointly owned, is leased out by 
one of the co-sharers, and the other co-sharer 
obtains a decree for partition, the tenant can bp 
ejected in execution. The lessee cannot contend 
that he is the tenant of the whole land bv virtue 
of I he lease deed and is thus protected against 


ejectment. A tenant let on the land by one of 
the co-sharers does not ipso facto become a ten¬ 
ant of the other co-sharers. AIR 1926 Cal 714 
(FR) and 1 Ind App 106 (PC), Rel. on. 66 Pun 
LR 832: ILR (1964 ) 2 Punj 223: AIR 1964 Punl 
525 (526, 527) (Pt A) (Prs 3, 6). J 

-S. 44 — Joint property — Land lying banjar 

for number of vears — Some co-sharers bring¬ 
ing part of it to their use — This does not con¬ 
stitute interference with other co-sharers’ pos¬ 
session. AIR 1955 NIC (Punj) 4027. 

-S. 44 — Joint property — One joint owner 

entitled to make reasonable use of it so as not 
to cause inconvenience to anv other joint owner 

1960 Raj LW 473: ILR (1960) 10 Raj 948. 

10. Co-sharcr building or improving on com. 
mon land — Compensation. 


•-S. 44 — Exclusion — Compensation. 

(Obiter):— Separate occupation by one co-sharer 
is not necessarily exclusive occupation. It may 
or may not be, according to the circumstances 
that are proved and each case has to be decided 
on its own facts. 


(Held, that defendant was liable for compen¬ 
sating plaintiffs for use of the joint properly in 
the circumstances of the case). Arshad Ali 
Laskar v. Tahir Ali Laskar. ILR (1953) 5 Assam 
415: AIR 1954 Assam 33 (39, 40, 41) (Pt C) (Prs 
36, 37, 39) (FB). 

#-S. 44 — Exclusion — Compensation — 

(Trusts Act (1882), S. 88). 

Continued diversion of elephants by the defen¬ 
dant co-sharcr after the demand of plaintiffs co- 
sharers for accounts and possession of the assets, 
would be covered by the decision in AIR 1941 
Pat 90. Compensation for diversions before that 
period held was due to the plaintiffs on equitable 
grounds. Arshad Ali Laskar v. Tahir Ali Laskar, 
ILR (1953) 5 Assam 415: AIR 1954 Assam 33 (40, 
41) (Pt D) (Pr 39) (FR). 

-S. 44 — Improvements on Joint land — 

Partition — Improving co-sharer should be allot¬ 
ted improved parcel of land — Improvements If 
well within share that may fall, consent of others 
for improvements is irrelevant — Case when allot¬ 
ment of improved parcel of land impracticable, 
mode of compensation indicated. 


Where il is impossible or impracticable to allot 
that portion of tile properly on which the impro¬ 
vement is situated to the co-tenant who erected 
the improvement, the other co-tenants may be 
required to pay their proportionate share of the 
enhancement of value resulting from such im¬ 
provement. Rut if the co-tenant, covers the 
whole of the estate with valuable improvements, 
so that it is impossible for his co-tenant to ob¬ 
tain his share of the estate without including 
a part of the improvement so made, the tenant 
making the improvements would not be entitled 
to compensation therefor notwithstanding IhJ 1 ’ 
that may have added greatly to the value of the 
land. 1965 Her LJ 678: (1964) 1 Ke P LR 366: ILK 
(1964 ) 2 Ker 169: 1965 Kcr LT 655: AIR 1965 her 
207 (208) (Prs 3, 4). 

-S. 44 — Common properly — What is —■ 

Properly kept lor common use becomes common 
property — Tenancy-in-common — Interest in 
common properly is transferable — Translerc 
gels right of partition — Construction on com¬ 
mon land detrimental to other parly not allowed. 
1962 MPLJ (Notes) 156. 


_S. 44 — Construction on common land bv 

me party to the detriment of other parly — ' 

or demolition — No equity in defendants favou 
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— Compensation in lieu of demolition should not 
be decreed. 1962 MPLJ (Notes) 150. 

__§ 44 — Co-owners — Nature of ownership 

— Building put up by one co-owner on the Joint 
land — Mandatory injunction to demolish — 
When could Issue. 

Unless an encroachment is shown to have been 
objected to by the other co-owners at the earliest 
time and is also shown to cause material and 
substantial injury lo Ihe other co-owners which 
cannot be otherwise compensated, a mandatory 
injunction to demolish the building will not be 
issued. A purchaser from a complaining co¬ 
owner cannot claim any belter right. (19G1) 1 
Mad U 480: 74 Mod LW 182. 

-S. 44 — Partilion suit — Construction by co- 

sharer on joint properly in excess of his share 

— Right of such co-sharer to claim compensa¬ 
tion for construction which lias fallen to share 
of another co-sharer. See Civil P. C. (1908). 
0. 20, R. 18. AIR 1962 Orissa 71. 

-S. 44 — Common land — Relations Inter se 

— One co-sharer building on common land — 
Injunction, when cun be granted —• Civil P. C. 
(1908), O. 39, R. 1 — Specific Relief Act (1877), 
Section 54. 

There is no statutory law in India governing 
the relations among the co-sharers inter se about 
the common land, and the matter must be re¬ 
gulated by the rules of justice, equity and good 
conscience. 

While considering a question of injunction, 
each case must be decided upon its own peculiar 
facts. A co-owner is not entitled to an injunc¬ 
tion restraining another co-owner from exercis¬ 
ing his rights in the common property absolutely, 
and simply on the ground of his co-ownership 
and without reference to the amount of damage 
to be sustained by the one side or the other from 
the granting or the withholding of the injunc¬ 
tion. The right to relief for demolition and in¬ 
junction will be granted or withheld bv the 
Court according as the circumstances established 
m the case justify. An injunction can be grant¬ 
ed in case of an ouster. In other cases where 
ouster is not pleaded the Court is to examine 
the equities between the parlies. ILR (1961) Cut 
291: Am 1862 Orissa 31 (33, 34, 35) (Prs 8 , 9, 

Ilf 1JJ, 

~ 44 ~ Improvement on joint land — Parli- 

• 0n ."Ti , penscs f ? r improvements — Improver 
is entitled to have in one way or another re¬ 
couped to him by his co-owners the value of im¬ 
provements which they get in the shares which 
are allotted lo them. See T. P. Act (1882i Sec¬ 
tion 51. AIR 1902 Pat 300. ' 

44 “ Common land — Co-sharer building 
~ Acquiescence of other co-shnrcrs — Build- 

money* *° ** demol,shed ~~ Compensation in 

strurtPrf Cl « 2 n CaSe the commJssio ner should be in 
in™dk?n»L flX i n reasonable price for the land 
j” d ‘!J u e and , l,ie defendants should be asked 

tent C °iI? P » e iI 1Sate u lhe pIaintilTs in money to the ex- 

(Pii l 6) e, (DB) a . re ' AIR 1952 PQt 351 362 > 

on^orlton ( f?in* C ?'°5 ner . ralsla * «®M*rucllon 

ahfliS ,n°“ . land not exceeding his own 

S * pl * e Priests by other co-owner - 

t£ deSim; n 0Wner “ and Wh€n obta,n *cree 

sS SSIHS-TrE: 


(be aggrieved co-owner cannot obtain a decree 
for demolition of that building without proving 
special damage or substantial injury to him un¬ 
less the other co-owner who has raised the build¬ 
ing has done so bv asserting an exclusive title 
in himself and bv denying that of the other co¬ 
owners. ILR (1962) 1 Punl 101: AIR 1961 PunJ 
528 (539. 540) (Pi B) (Prs 79, 80) (DB). 

—S. 44 — Parly wall — Use by Co-owners — 
Opening Alas and Almlrahs in such wall. 

Having ‘Alas’ and alinirahs in the party wall 
is a very reasonable mode of using it, which 
cannot cause any harm or injury to any party 
whatever. No consent of the other co-owner or 
payment for making such use of the wall by 
tile co-owner concerned is or should be at all 
nccessarv. 1961 Ra| LW 644: ILR (1901) 11 Raj 
1203: AIR 1962 Raj 227 (231) (Pt C) (Pr 23). 

11. Exclusive possession. 

——S. 44 — Exclusive possession of joint land 
with consent ot other co-sharers — Disposses¬ 
sion bv another eo-sharer — Suit for possession 
without asking for partition is maintainable. 
AIR 1955 NIC (All) 2741. 

-S. 44 — Common land — Exclusive posses¬ 
sion by one — Rights of others — Claim for 
account of proGts — Competency. 

Where a co-sharer is in exclusive possession 
of a common land, it is open to the other co¬ 
sharer either to allow Ihe former to continue in 
exclusive possession of Ihe land as an occupant 
or to file a suit for joint possession. He does 
not have any right to ask for accounts of profits 
trom that land. He has also a right to claim 
compensation. 1957 Nag LJ 389: 59 Bom LR 

1115: ILR (1957) Bom 856: AIR 1958 Bom 251 
(252) (Prs 4, 5). 

-- s * 44 — Exclusive possession by one of 

Joint land — Settlement by one co-sharer — 
Effect on rights of other — Remedies available. 

Held, on tacts that the co-sharers plaintiffs 
were not entitled to obtain a decree for eject¬ 
ment of the transferees, and that the decree 
for mint possession of the disputed land with 
heir co-sharers-transferors and the transferees 
Proper. AIR 1943 Pat 194 (FB), Foil ILR 
36 Pat 273: 1957 Pat LR 45: AIR 1957 p a f fill 
(ol3, 514) (Pt B) (Prs 9, 10) (DB). 

S. 44 — Co-sharers — Joint property — 

^ne U i! 

a* m isg-a.we ns!- - r - 

C ' al “ CXClUslTe P°**«si0D 
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0 r, d he ", -V'" 
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member of the family, shall nol be entitled to 
loml possession, or other common or part enjov- 
ment of the undivided house. AIK 1952 ( ; i| •>;,;p 
AIK 1950 Cal lit; AIR 1916 Cal 170 and ILK 
.» bom 499. Rel. on. AIR 1958 Pat 550 (55.1) 

(Pr 1 /). 

13. Suit |jy one against trespasser. 

S* 44 — Transfer of property by one of the 
co-owners — Transferee is entitled for posses- 
sion and declaration that the interest of trails 
feror has been conveyed to him. 

If one co-owner purported to alienate the 
property in favour of third parly, it was loi 
the co-owner to object such a course and take 
such action as was open to him. No trespasser 
could question the right of one of the co-owners 
to he dealt with the property in its entirety. 
ILK (19G5) 2 Mad 521: 78 Mad L\V 86: AIK 

1965 Mad 389 (390, 391) (Pi A) (Pr 4). 

-S. 44 — Possession — Right to elect tres¬ 
passer. 

A co-tenant co-owner lias lull right to he in 
possession of the property and to take steps to 
eject the trespasser from it. 1956 Mad \V.\ 14: 
ILK (1956) Mad 1004: 69 Mad L\V 454: (1956) I 
MLJ 195: AIR 1956 Mad 514 (517) (Pi I)) (Pr 10) 

(U1J). 

—-S. 44 — Suit for ejectment, by one only — 
Maintainability — Suit against tenants and tres¬ 
passers — DllVerenee. 

If a suit in ejectment is brought by one of the 
landlords against the tenants, it is hound to tail 
as not being maintainable as Ihe entire body ol 
the landlords is not represented. ILK (1958) 
Cut 31: 22 Cut LT 224: AIK * 1958 Orissa 101 
(102. 103) (Prs 5, 6. 8) (Dll). 

-S. 44 — Suit by one against trespasser. 

(Obiter). — When a common land of several 
co-sharers is possessed by any person without 
right and without authority, any one of the co- 
sharers can maintain an action in ejectment 
against the trespasser for Ihe simple reason that 
as a joint owner his right extends to every inch 
of the joint land and cannot he distinguished 
from the right of others. 1956 Pal LK 177: 
1956 BLJR 249: AIK 1956 Pal 308 (311, 312) 

(Pt E) (Pr 9) (DII). 

-S. 44 — Possession — Nature of — Suit by 

one eo-owner on his own behalf for possession 
against trespasser — Maintainability. 

A co-owner can therefore maintain a suit for 
possession of I lie entire properly against a 
trespasser on his own behalf. (’51) 1951 Ker 
LT 210: AIR 1952 Trav-Co 195 (198. 199) (Pt C) 
(Pr 12) (DB). 

14. Surrender by one tenant — Validity. 

-S. 44 — Transfer of interest of co-sharer 

in common property — Validity — Lease of 
interest by co-sharer in favour of another — 
ElTect — Surrender. The interest of a co-sharer 
in common properly can he sold, mortgaged or 
leased to another co-sharer or to a stranger. 
Ss. 7. 8 and 44 of Ihe Act recognise the validity 
of such transfers. See T. P. Act (1882), S. 7 
AIR 1957 And It Pra 619 (DB). 

-S. 44 — Surrender bv one of several ten 

ants — Validity. There is nothing in Section 41 
to hold that the surrender will not he counten¬ 
anced. See Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (47 of 19181. S. 5 
(3) (b). AIR 1957 Born 217 (DB). 

-Ss. 44. 47 — Abandonment — Essentials — 

Onus — SuvMvider -- Distinction. 


ACT (1882). S. 44. Note 13 

Abandonment means the act of intentionally 
and voluntarily relinquishing a known right 
absolutely and unconditionally without vesting it 
in any other person. Abandonment is not a 
surrender o| property because the latter term 
connotes its relinquishment to another. 

Although a co-sharer is competent to relin. 
finish his share in a joint holding, the evi- 
den- e <>; such relinquishment where the property 
is originally left in the possession of another 
co-sharer must he clear and unequivocal. 

The Courts do not presume in favour ol 
abandonment and the onus rests on the party 
asserting abandonment. 62 Punj LR 494: ILR 
(I960) 2 Punj 707: AIK 1960 Punj 494 (496. 

497) (Pt A) (Prs 7, 8, 14) (DB). 

SECTION 45 

-S. 45 — Applicability — Hindu law — Co¬ 
parcener — Acquisition of properly with aid ol 
joint family funds — The principle of S. 45 
cannot be applied to the acquisition. 

Resort can be had to the principle laid down 
by Section 45. only if the property is trans¬ 
ferred to two or more persons who pay the 
consideration out of their joint or separate 
funds. 1957 All U 752: 1957 All WR (HC) 741: 
AIK 1958 All 42 (47. 48) (Pt C) (Pr 33) (DB). 

-S. 45 — Several decree-holders purchasing 

land Irotn debtor jointly in satisfaction of their 
decrees — In order to determine if sale is valid 
under Section 34 (1) area in possession of each 
purchaser must he found out — Fact that col¬ 
lectively land exceeds ceiling area is irrelevant. 
See Tenancy Laws — Bombay Tenancy and 
\gricultiirnl Lands Act (1948), S. 84-B. 1965 

Mali LJ (Notes) 81 (Rev) (Bom). 

-S. 45 — Applicability to involuntary sales 

— Tenancy Laws — Bengal Tenancy Act (8 
of 1885). S. 22 (2). 

Though Section 45, T. P. Act. does not in 
terms apply to involuntary sales, the principle 
underiving the section being consistent with jus¬ 
tice. equity and good conscience will apply to 
Mich transfers. AIR 1940 Cal 145. Disling. 60 
Cal \VN 270: AIR 1950 Cal 58 (58, 59) (Pt A) 
(Prs 4. 5) (DB). 

-S. 45 — Properly purchased in the name 

ol two persons — Consideration paid in full 
by one alone — Rights of other — His share 
in Ihe property would he nil; since the shares 
would he in proportion to the share of consi¬ 
deration advanced bv each. 1960 MPLJ (Notes) 
204. 

-Ss. 45. 13. 14 — Travancore Nayar Regu- 

lation (1 of 1088). S. 17 — Section not appli¬ 
cable — T. P. Act applies — Gift in favour of 
more persons than one — Donees take as ten- 
ants-in-common. See Travancore Nayar Regu¬ 
lation (1 of 1088), S. 17. AIR 1953 Trav-Co 86 
(DB). 

SECTION 46 

-S. 46 — Mortgage by persons having dis¬ 
tinct interests. 

Properly belonging to joint family of father 
and four sons — Properly hypothecated — 
Mvpothccalee bringing suit against sons aftei 
death of father — Suit withdrawn against three 
sons hut decreed against one who remained ex 
parte — Decree-holder gels one-fifth share ol 
judgment-debtor in addition to one-fourth 
one-fifth share of father, that is. in all onc- 
fourth share in Ihe property — He does not gel 
one.fifth share of judgment-debtor and une- 
fifth share of the father that is in all two-finn 
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^hare in the property. ILR (1055) Mys 354: 32 
Mys U 189: AIR 1954 Mys 10 (16) (Pr 3). 

_S. 46 — Contract by fearta — Payment to 

junior or separated member. 

Pavment of the consideration to a junior 
member will not bind him when the joint family 
subsists. Similarly a pavinent made to a sepa¬ 
rated member, without karla's consent would 
not bind him. See Hindu Law — Joint lamilv 
(’52) 1952 Nag LJ (Notes) 141. 

SECTION 47 

•-S. 47 — Mortgage by one to another of 

zamindari property including Sir in his posses¬ 
sion — Right to claim possession of Sir on 
redemption. 

Where a co-sharer while mortgaging his 
zamindari property to a joint Sir holder in¬ 
cludes in the mortgage a part of the joint Sir 
area over which liv arrangement between him 
end his co-sharers, he is in separate possession, 
he is entitled to claim hack the said area from 
the mortgagee at I he time of the redemption 
only if he. having heroine an e\proprieh*rv 
tenant of the area in dispute, still retains his 
<Aproprietarv rights at the time of redemption. 
Jokhu Mai v. Gopi Mai. 1952 All WR (HC) 18: 
1951 AH U 687: II.R (1953) 2 AH 500: AIR 1952 
All 251 (257) (Pt A) (Prs 37, 39) (FB). 

-S. 47 — Lease of joint land hv one co- 

sharer — Rights ef lessee — Lessee's right is 
perfect as against lessor but is subject to right 
of other co-sharers of lessor to enforce parti¬ 
tion. AIR 1955 NEC (Cal) 2872. 

-S. 47 — Lease by all — Tenant paying rent 

to one only — If valid discharge. 

A tenant holding joint land under two cn- 
sharer landlords is not discharged from his 
liability bv his paving the rent to one of them 
only. 23 Mys CCR 148; 7 Mvs I.J 379. Foil. 31 
Mys U 24: AIR 1952 Mys 68 (69) (Prs 3, 4). 

- S. 47 — Partition — Right to —• Alienation 
by co-sharcr — Right of others. 

The fact that a mortgage was executed sub¬ 
sequent to the partition proceedings cannot 
make a difference to the application of the 
general principles of law that the right of a co- 
sharer to partition is not affected bv an a lien a- 

c * r . c ^ tc<1 bv ,lis 0,bcr ro-sharers. 29 Cut LT 

397: AIR 1955 Orissa 48 (48) (Pr 2). 

S. 47 — Lease of joint land to tenant bv 
one in exclusive possession — Olliers not con¬ 
senting to same — They would not be bound 
bv such tenancy. AIR 1905 NIC (Orissa) 1347. 

—S. 47 — Joint property — Part sold by co- 
sharer — Sale docs not disentitle him to share 

4027 maminR Prt>pcrly - AIR 1955 (Punj) 

SuU 1 rccovcr sharc of compen- 

Hon o# y recelved by one for the acqulsi- 
uon °f common property — Maintainability. 

•ma 7° comi ^ on Properly has been acquired 
■ d compensation money paid to one of the 

ZttT' , a SU , U a « aillsl »‘im hv another cm 

r'til, *£■ F* 7 “.",, .""sr. 

not lie. AIR P 1951 ,n Raj°86 1 (87, ’88)' (P™6). r ‘ V 

SECTION 48 

* ~.. S ' 48 — Parlilion decree — Provision for 
i ' ° r , Cf l l, alitv of parlilion — Nature of — 

owellv° r is Charee i favour of me mbcr to whom 

Charge be Cxprcss or implied - 

R takes precedence over earlier encum¬ 


brance. Sec Hindu Law P.'irliU- n. AIR 1957 SC 

48 and 54 — Agreement to sell land 
executed in favour of A — Subsequently. mort¬ 
gage of same land executed in tavour •>( B 
Later 'll sale-deed executed in favour ot A 
Mortgage held must have its cflecl as against 
subsequent sale I hough agreement to sell was 
executed before mortgage. AIR 1950 Ajmer 59 
(60. 61) (Pt C) (Pr 8). 

-S. 48 — Determination of priority of mort- 

gages. 

Section reproduces the equitable maxim qui 
prior cst tempore potior est jure. Where tliere 
are successive transfers of the same property, 
the later transfer will be subject to the prior 
transfer. Ill the ease of two successive mort¬ 
gages. therefore, the later or puisne mortgage 
is subject in the prior mortgage. il965) 2 Andh 
WR 393: (1965) 2 Comp LJ 222: AIR 1966 Andh 
Pin 233 (236) (Pt B) (Pr 18) (DR). 

-S. 48 — Debenture holders — Rights of — 


Creation of specific charge and floating charge 
on same properties - Priority in .such charges. 
Sc- Companies Act 119131. S. 229. (I9G5) 2 

Andli WR 393: (1905) 2 Com LJ 222: AIR 1966 
Andh Pm 233 (DR). 

-Ss. 48, 78, 41 — Competition between mort¬ 
gagee and subsequent purchaser — Section 48 
applies — No proof (1 f negligence on part ot 
mortgagee - Purchaser not protected. See 
Transfer of Property Act (1882). S. 78. AIR 
1961 Cal 300 (DB). 

•S. 48 — Devolution — Lease in favour of 


Punjab Government — As result of partition of 
country portion of Punjab which formed part 
of Indian territory, coming to be known as 
East Punjab — Rigid under lease devolved on 
Government of East Punjab — East Punjab 
Government is competent to transfer its rights 
to Himachal Pradesh Government — Lease sub¬ 
sisting — Proprietary right of lessor is subject 
to tlu* terms of the lease. AIR 1904 Him Pra 
19 (24) (Pt E) (Prs 27, 28). 

S. 48 Partition — Provision for owelty 

— Charge — Nature of — Priority between 
‘hargr (1 | owelty ami charge under indemnity 

™ us t r / ^J!', ndu l aw — Parlilion. 1958 Her 
LT 41: 1958 Ker U 230, 

— S. 48 — Registration Act (19081, S. 47 — 
Smpe Priority between registered documents 

— Nate ot same property in favour of two 
dilterenl persons at different times — Sale 
euled prior in point of time will prevail 
Registration Act (19081. S. 47. AIR I960 

'l"0, 
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——S. 48 — Joint execution. 

. . I,H ‘ requires that all Irurtees 

l"in m tlu* execution of the conveyance 


imisl 
and 


..... . . . . . ■ '.‘■iiiia.mcc ami 

tii.it two alone mining (be execution would m>l 

il8SM nn g 1 - Jr** *'<' Tri ' ttsl »f Properly Ac! 
H «-». S. ,»3-A. AIR 1955 NIC (Mad) 3934 (I)B). 

Olo, R 8 i7 Cr0Wn dcb,s - Clv » P- C. (1908), 

Crown debts cannot for all purposes be pul 
mto the category of unsecured debts They or 
cupv a special and privileged category uf\ h £ 

" ,S : n L".Hint is, o„o 


Mad 107 (198, 190) (Pr 0); 

— PbiinHfT Re * ,sl crcd documents — Priority 
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although the sale-deed in his favour was not 
registered until later. — (Registration Act 
11908), S. 47). AIR 1955 NIC (Manipur) 4330. 

-S. 48 — Priority between sale deeds of 

same immovable properly. 

• , W1 \ er f il is acce Pted that the parties really 
intended to convey certain immovable proper¬ 
ties under a sale deed and possession of the 
said properties was in tact delivered to the 
\endee in pursuance of the said conveyance, the 
mere omission of the plot numbers in the sale- 
deed is not of any consequence and a subse¬ 
quent sale deed in favour of the plaintiff in 
respect of the very same property is of no 

ava !>- 1LR (1963) Cut 525: AIR 1963 Orissa 136 

(137) (Pt A) (Pr 9). 

" ^s. *18, 54 — Effect of registration of trans- 

‘ er ® nce °f title — Prior sale deed in favour of 
A followed by subsequent sale deed in favour 
of B duly registered — Prior sale deed regis- 
teicd after second sale deed— Suit for recovery 
of possession by A against B — The limitation 
for suit will run from the dale of sale in favour 
of A. (Registration Act (1908), S. 47) — (Limi¬ 
tation Act (1908), S. 28. Art. 144). Sec T. 1>. 
Act (1882), Section 54. AIR 1958 Pat 193. 

-S. 48 — Restoration of property to evacuee 

— Effect on rights of lessee recognised as such 
by Custodian before restoration — Licensee of 
lessee — Another lease created in favour of 
licensee after restoration by person to whom 
property is restored — Right of former and 
subsisting lessee not affected by fresh lease — 
Protection of former lessee’s rights under Sec¬ 
tion 48, T. P. Act — Extension of principle of 
estoppel to licensee — Former lessor is entitled 
to obtain possession of premises from his 
licensee. See Administration of Evacuee Pro¬ 
perty Act (1950), S. 16 (3). (1962) 64 Pun LR 
680. 

- S. 48 — Simultaneous mortgages —Priority. 

The Court must enquire which of the two 
deeds executed on the same day was executed 
first, or the Court will presume that the deeds 
were executed in such order as to give effect to 
the manifest intention of the parlies. See Regis¬ 
tration Act (1908), S. 47. AIR 1955 NEC (Trav- 
Co) 5082 (DB). 

SECTION 49 

- S. 49 — Scope and applicability — Suil 

for recovery of arrears of rent — Demised pro. 
pertv destroyed by fire — Landlord recovering 
a substantial sum from Insurance Company — 
Term in the lease providing that it being a 
lease involving extra risk any additional premia 
had to be borne by the lessee — An inference 
that the insurance was for the benefit of the 
lessee also, held, could not be drawn from such 
term — Lessee, held, not entitled to damages. 
(1965) 67 Bom LR 352: 1965 Mnh LJ 537: ILR 
(1965) Bom 783 (DB). 

SECTION 60 

-S. 50 — Houses and Rents — W. B. Pre¬ 
mises Rent Control (Temporary Provisions) Act 
(17 of 1950), Ss. 13 (2) and 14 (4) — Statu¬ 
tory tenant — Liability for rent — Date from 
which liability arises. 

The operation of sub section (2) has the 
effect of making the sub-tenant a direct tenant 
as soon as a decree is passed by which the 
tenancy of the tenant is determined. Therefore, 
however hard it might be upon the sub-tenant 
to compel him to pay twice if his plea of pay¬ 
ment to the tenant is true, he must be directed 


to pay the arrears in respect of his tenancy to 
the Landlord on and from the date of thu 
decree. (1957) 100 Cal LJ 57. 

-S. 50 — Astam sale — Payment of rent to 

outgoing darpalnidar — Effect — Tenancy La*s 
— Bengal Tenancy Act (8 of 1885), S. 72. ’ 

Even though Section 72 of the Bengal Ten¬ 
ancy Act may not apply to the case of tenants 
of a darpalnidar whose tenancy is annulled 
alter an astam sale, the tenants may claim 
rcliel in regard to payments bona fide made 
bv them to the outgoing landlords under Sec- 
lion 50. T. P. Act. AIR 1955 NEC (Cal) 931. 

-S. 50 — Scope. 

Obiter — Section 50 contemplates payment of 
rent in good faith for the same tenancy to a 
wrong person. Where a sub tenant pays rent to 
the tenant who is his immediate landlord in 
respect of the sub-tenancy without the know¬ 
ledge that he had become a statutory tenant 
directly under the landlord such payment can¬ 
not be relied upon bv him as payment to the 
landlord in respect of the statutory tenancy. 
AIR 1951 Cal 394 ( 395) (Pt A) (Pr 12) (DB). 

-S. 50 — Payment In advance — When 

valid. 

What Section 50. excuses is the payment of 
rent and profits of any immovable property 
which means that the rent or profits should 
have become due. If before they become dug, 
anvlhing is paid in advance to the former land 
lord, it is a simple loan to him and it cannot 
he taken as a discharge for the rent becoming 
due after notice of transfer to the tenant. 1050 
Raj LW 80: ILR (1959) 9 Raj 190: AIR I960 
Raj 19 (20) (Pr 6). 

-Ss. 50. 52 and 65-A — Ss. 50 and 65-A are 

subject to S. 52. 

The doctrine of lis pendens applies to the 
mortgage suits. Hence, in spite of the provi¬ 
sions of Section 65-A, the mortgagor cannot 
lease out the mortgaged property during the 
pendency of the suit for redemption to the pre¬ 
judice of the mortgagee’s or auction-purchasers 
right. Further, the mortgagor cannot for the 
same reason accept anv advance rent. Thus 
both Section 50 and Section 65-A are subject to 
the doctrine of lis pendens contained in S. 52 
6 Sau LR 223: AIR 1954 Sau 82 (84) (Pt A) 

(Pr 4). 

SECTION 51 


SYNOPSIS 

(Transfer of Property Act (1882), S. 51.) 

1. Applicability. „ 

2. Person claiming benefit under section ®osi 

be a transferee. . 

3. Improvement by purchaser at Court saie. 

4. Improvements. 


o. “Good faith” 


6 . Right to compensation. 

7. Modes of compensating evicted transferee. 

8 . Value of improvements — How estimated. 

9. Acquiescence and this section. 

1. Applicability. 

—S. 51 — Proof to be given by defendant 


order to succeed under. S. 51, T. P. -Act, , a 
dant has to prove that he is a transf 
imoveable property, andI Ihat he m 
ments in good faith. 1950 AMU 57. AIK 

Ajmer 18 (19) (Pt B) (Pr 4). 

Is. 51, 54 - ‘Transferee’ - Who i« - 
r of immovable property \alucd i 
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TRANSFER OF PROPERTY ACT (1882), S. 51, Note 5 


Properlv Act (1882). S. 108 (In. AIR 1964 Pat 
363 (DB). 

5. “Good faith". 

S. 51 — ‘‘Believing in good faith that lie is 
absolutely entitled thereto”. 

AA here tlie sale certificate standing in the name 
<>f the transferor showed that the transferor had 
purchased the property and not only the mort¬ 
gagee rights therein it is a circumstance which 
might lead the transferee to believe that he was 
absolutely entitled to the property. AIR 1955 All 
339 ( 349) (Pt H) (Pr 67) (DB). 

-S. 51 — Principles and scope — Improve¬ 
ment by transferee — Good faith Is essential for 
claiming benefit of section — Question of good 
fuith is one of fact. 

The key note of S. 51 is good faith and the 
transferee would not he entitled to the benefit of 
S. 51 unless he proves that he made the impro¬ 
vements on the property in the honest bcliel that 
he was absolutely entitled to it. (1962) 2 Andh 
WR 169: (1963) 1 Andh LT 22: ILR (1963) Andh 
Pra 991: AIR 1963 Andh Pra 177 (184. 185) (Pt C) 
(Pr 18) (DB). 

-S. 51 — "Good faith” — Alienation of house 

bv Hindu widow — Expenditure incurred on re¬ 
construction of house bv alienee after notice bv 
next reversioner chiming to be entitled to the 
house as reversioner — This would disprove the 
ingredient of good faith necessary under S. 5' 
1960 Nog LJ 113: 02 Bom LR 322: AIR 1961 
Bom 169 (183) (Pt S) (Pr 48) (DB). 

-S. 51 — Good faith. 

The first condition which must be satisfied by 
the claimant for compensation under S. 51 is that 
he must be a transferee of the immoveable pro¬ 
perly. Whether the word transferee in S. 51 
includes only a voluntary transferee or it in- 
• hides a purchaser in execution ol a mortgage 
decree, in either view, before the claimant can 
claim compensation he must believe in good faith 
that the transferor whose interest he was pur¬ 
chasing was absolutely entitled to the property. 
Good faith includes a due enquiry. 

Secondly, as a general rule, improvements made 
on property by a life tenant thereof, attach to 
the estate and pass to the reversioner or remain¬ 
derman, at the expiration of life-estate, without 
anv liability on his part to make compensation 
therefor. The same is true of improvements made 
by a purchaser from one who holds a limited 
interest, for, it is presumed that such purchaser 
knows the title which he acquires. 58 Cal WN 
760: ILR (1956) 1 Cal 456: AIR 1954 Cal 345 
(346, 347) (Pt A) (Pr 5). 

-S. 51 — 'Good faith'. 

The question whether a person believed in 
good faith that he was absolutely entitled to the 
properly is one of fact to be decided on the 
particular facts of each case. Where the plain¬ 
tiff wrote a letter to the defendant that he was 
agreeable to sell the land to a third person sav¬ 
ing that the agreement was only nominal in his 
name and that the sale was to he in favour of 
the defendant: 

Held, that the defendant rightly believed in 
good faith that lie became entitled to the pro¬ 
perly. ILR (1954) Hvd 822: AIR 1955 Hyd 101 
(104) (Pt G) (Pr 10). 

-S. 51 — ‘Good faith’ meaning of — Title of 

transferee depending upon existence of legal 
necessity — Failure to make proper inquiry docs 
not necessarily indicate bad faith. 18 Cut LT 

161: AIR 1952 Orissa 239 (243, 244) (Pt C) 

(Pr 13). 


-S. 51 — Person alleging to be bona fide pur¬ 
chaser without notice of prior sale — Improve¬ 
ments by — Rights to compensation. 

Where A is the prior purchaser of certain pro¬ 
perly and has acquired a valid title to it, a sub. 
Mquenl sale in favour of B of the same property 
cannot affect the validity of the sale in favour 
of A. If B claims to he a bona fide purchaser 
lor value without notice of the sale in favour ol 
A. and has made any improvements it is for 
him to prove that he is such a bona fide pn 
chaser without notice. AIR 1932 All 210, Rcl on - 
\IR 1928 All 41. Disting. 38 Mvs LJ 589: AIR 
1961 Mys 62 (63) (Pt A) (Prs 4, 5). 

——S. 51 — Vendee purchasing ancestral land — 
Expenditure incurred bona fide for its improve¬ 
ment — Suit bv minor for possession — Failure 
to prove necessity for full amount — Setting 
aside of sale — Vendee has right to compensation 
- (Specific Relief Act (1877), S. 41). AIR 1953 
Pepsu 45 (47) (Prs 4, 6). 

6. Right (o compensation. 


-S. 51 — Trespasser cannot claim benefit of 

Section 51. 

A trespasser on an adjoining plot of land is not 
a transferee of that land nor can it be said that 
he has a defective title therein hence, for the 
improvements made bv him on the land, he can¬ 
not claim the benefit of Section 51, T. P. Act. 
AIR 1955 Ajmer 23 (23, 24) (Prs 4, 5). 


-S. 51 — Trespasser making improvements 

upon encroached land, cannot claim compensa¬ 
tion. 1950 AMU 57: AIR 1951 A|mer 18 (19) 
(PI D) (Pr 4). 

-S. 51 — Licensees making constructions over 

sir land — No belief in good faith that they 
arc absolutely entitled to the property — Not en¬ 
titled to compensation. 1953 All WR (HC) 118: 
1953 All U 197: ILR (1954) 1 All 675: AIR 1953 
All 406 (409) (Pt J) (Pr 16) (DB). 


-S. 51 — Specific Relief Act (1877). S. 9 — 

Suit under — Encroachment on plaintiff’s land 
— Construction of building — Compensation not 
proper relief. See Specific Relief Act (1877), 
S. 9. AIR 1050 All 635. 

-S. 51 — Improvement by person having no 

title — Right lo compensation. 

Where a person having no title lo land erects 
constructions op it, the righful owner cannot be 
asked •'» lake it on payment of compensation 

AIR 1959 Cal 09 (71) (PI D) (Pr 9) (DB). 


—Ss. 51, 108 (h) — Planting of trees on State 
nd without permission or title — Being a tres- 
isser, plaintiff not entitled to anv compensa- 
>n on eviction. 1965 Ker LT 606: (1965) 1 
R 489: ILR (1965) 2 Ker 173: 1065 Ker LJ 858: 
[R 1966 Ker 72 (74, 75, 76) (PI B) (Pr 10) 

—S. 51 — Kerala Compensation for Tenants 
uprovemeiils Ad (29 of 1958). S. 1 - Provisions 
Kerala Act 29 of 1958 do not supersede 5>ec- 
)n 51 — Preliminary decree in suit for reaemp- 
>n of mortgage passed — Plaintiff is not pr<“ 
uded from taking point under S. 51 till Unai 
■cree is passed — Section 51 applies to mor 
igee believing in good faith to be absolutely en¬ 
ded to the property. . . o nf 

There is no conflict between the provisions oi 

ic Kerala Act 29 of 1958 and S. 51 of the 1 - » ■ 
, ;md the provisions of Act 29 of 1958 do not 
ipersede the provisions of S. 51. 1963 Ker L 

9: (1963) 1 Ker LR 228. 

—S. 51 — ‘Transferee’ — Assignment of se- 
iratc plots by Government in plaintiff ano d 
ndnnl — Defendant erroneously oceupjing pl°* 
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transfer or property .act (i 882 ). s. si. Noic « 


assigned lo pluinlilV and elYrrling improvements— 
Defendant is not •transferee’ of plot within Sec¬ 
tion 61 and lienee, not entitled to compensation 
for improvements under that section — Claim 
for mesne profits by plaintiff — Whether main¬ 
tainable — Civil P. C. (1908), 0. 20, R. 12. 

Where thr defendant had erroneously entered 
into the suit site assigned l»v the Government to 
the plaintiff, innocently believing that the site 
had been allotted to him. and effected improve¬ 
ments therein, though the defendant could be held 
to have cHeeled the improvements in the suit 
site believing in good faith that he was absolute 
Iv entitled to that site, he could not be held to 
be a ‘transleree’ under S. I and so. was not 
entitled to claim tin* value of the improvements 
effected bv him under that section. The plain¬ 
tiff as flic true owner of the suit site is entitled 
jo some mesne profits from the defendant who 
had iinautliorisedlv occupied the same. The 
burden of proving the mesne profits due is on 

At' 6 < m:t) 2 M ' s U ILK (1963) 

M>s 301: AIR 1964 Mys 24 (25) (Prs 4, 6, 7). 

® Ss. 61, 108 (h) — Lessee under invalid 

ease paying rent - Creation of relationship of 
amJIorcI and tenant — Improvements made |#v 

S' 7. ,n “ Lessee ( an remove strueliire. 

HastacoHa Collie, v Co.. Ud. v. Ib.ndliu Beltlar. 

ini? Ur Id 4 n ,9,il1 RLJR 24r,: 1960 1,5,1 LR 
(Prs JuiUnr , 1 344 (m - a5S ’ 354 ) C) 

7~ S f > 61 ~ Applicability - ‘Absolutely entitled 
ip Person making improvement, claim 

™ ‘ ° n K V . ~ Ri « hl <> { ~ The lessee 

: not . on1lt,ed lo tbc benefit of S. 51. The sec- 

Pat" 2M S roQ°i t JSo! V V» lfl S° Pal LR 65: AIR 1W0 

• at 289 (291, 292) (P| C) (Pr 4) (DB). 

51 “ Improvements by tenant. 

eo^rTll! 18 . lo lhc law in ,he s *ate of Travan- 

ILR (19541 P V;iV V 4 V :„ Sla, °- 1954 Ker I T 437: 

« 3 , ? P n,Vii Tb)! 9M Trav Co 471 < 472 - 

10*9117 , C< * m " n ' M 

provemenls elTeeted i... »• f trespasser to ini- 

DMsor will have a 7 ~ Thc ? icc,<,J la¬ 

ments made bv hinf , r rcmovo ! ,le improve- 
S«- Travancore .1 r compens a'mn therefor. 

S. 9 . air 19 M Ul TraX'^',D«?: 1 H ° f 

of -Tre s 7a S w r |n'^ Cn ' S , llv ,r «na SS er - Value 
of Improv men , 1 

~ (Trespasser L tgSSSFtf 

IrcISr', T bc in '« = 

ments if he comes into n i!°- vai,c of ,ni Drovc- 
provemenfs bona (Ido •? Sf r S « S,0n I"?. 1 ! makcs 'ni¬ 
xing into and* doing’ voriTtn ,^ hberafc, V cn- 
his oivn purposes will, , P ro Pcrty for 

Wish a fidse P r!ai n o mu Z a " d cstn. 


Ap* 

for 


Co 195 (199) (PI D) (P r 14, 

7 ' M ° deS of ln "'Poo»olloR deled transleree. 

«d by owner ^^InurC^Iogif' am,*, l°- 1,0 M«rds- 

Aimer 18 (to) ,p, " c 'j ( p r ° 4| AMU S7 = Ain 1951 


- Ss. 51, 109 — Principles of S. 109 — 
idicabililv to joint family property — Suit im 
ejectment bv the coparcener or coparceners to 
whom the properlv in possession of a tenant is 
allotted on partition alone can terminate the ten¬ 
ancy — Notice bv such a coparcener or copar¬ 
ceners alone is valid — Hindu Law — Joint 
lamilv properly — Partition — Nature of share 
‘■ii partition. 1964 MPLJ 334: 1064 Jab LJ 43bi 
ILR (1964) Madh Pra 122: AIR 1965 Madli Pra 
1 (2. 3) (Prs 4. 5. 7, 8, 10). 

- Ss. 51. 108, Cl, (h) — Improvements bv 
h-'sie Doctrine of , ‘e(iuilable estoppel” in 
Ramsden v. Dyson, 1 1865.61,i 1 IIL 129, appli- 
cabililv — Erection of purca superstructure on 
vacant site with consent of landlord — Tenant 
is entitled to claim compensation for superstruc¬ 
ture at the time <>l eviction — Evidence Ad 
1 1872 1 . S. II.V AIR 1961 Mad 293 (295, 296, 297) 
(Prs 8, 9, 12. 13. 15, 16). 

Ns. 51. 105, 107 — Permanent lease — In- 
ten-nee Ural lease ot land for construction of 
building — Lessee constructing building with 
lessors knowledge - No inference of permanent 
lease can be drawn — Lessee not cnlilled to com¬ 
pensation nil ejectment. See Transfer of Pro¬ 
perly Act (1882,. S 103. (1962) 40 Mys LJ 861. 

——S. 51 — Partition suit — Construction bv co- 
sharer ,,n bunt property in excess of his share 
‘ Rl " hl "I \ ,,r b ( n sharer lo Claim compensation 
l‘*>- e.-nslruclion which has fallen lo share of 

p - c ,i9u8k a *. 
ivTceduve. ~ Con >"f"s.i"o n - Option l0 _ 

J" t s ; ,R ,f;; r «t uu- option 

In pKnnlilK who is lhr person causing the 
eMrhon either to have the value of the improve- 
mrn estimated and paid ,,r secured to ihe trans- % 

UT (1957) 7 0,l Ra| r 4 73. kn ' S '- ,0M *** LW 362: 

--Ss. 51 and 03-A - A*al„c of improyemcnls 

earing trees — Vnlualion (Malabar Law). 

Ihe hearing trees have lo he valued on the 

int S till ,C . V r M ' h “ r, r f - Tho '“’nnal rule is 

m.nntenanre as well 11 tt *r 

(DB). n I twol) rrav-Co 282 

S. Value of Improvcnicnls - How estimated. 


provemenls! ~ ^ ° f CV,r,,on - V«lde of Ir 

dl ' “• 

t,s •“ date as near ns L n T ™P r «y«'niei 
actual eviction ntlwr n ° ** 1C ' 

as li .rl . I i ra,lH I Hlf date of clcctic 

as JMil been done in this hkp \\ e \\ 

v « Ba.snvnravappa \* () lor.fi n • 4 Vi> a Vo!i a ^ 

1935 Ker LT M- 11 B i6 „ Pl “ (SC) 211 

SC 727 (720) (PI A? M > s 184 - AIR 19 f 

# The S Court 'has SU |o a k?,ow 1, I“ C !’/ ‘"‘Pavement, 
transferee had spent on in ‘ U V *°' v mui 'h tl: 

arr *vc at the emlrl sio ,r °',' em0 V l nild tl » 
saleable value of n„. ", s ° ' v,lal "as til 

LI 176 (PC). Rel „„ k ' Cl] pro fi er| V- Mn 
rappa V (' mru ^‘ ua ' ,,, ta Ran v. Rasav 

0956) Mys 18 4 . I S d 218: HJ 

» 7 rm. m) (n 1 ^) a" 20: AI « >»s« » 

Ihn - vnb,!. m , }j‘ 1 !r - Under S. 5 

awarded. 1060 Nn<r i i m 0 * cRon bus to b 

A,B ,M1 *"» <«» f«5n (pVV rrfSi ( L d R d, 32s 



TRANSFER OF PROPERTY ACT (1882), S. 51, Note 8 


*'• ->1 — Burden of proof — (Evidence Act 
(1872), S. 106). 

The amount spent for improvements is a fact 
within the special knowledge of the transferee 
and it is lor him to lend satisfactory evidence in 
support of his claim. 57 Bom LR 840: ILR 
(1955) Bom 1033: AIR 1955 Bom 457 (459. 460) 
(Pt B) (Pr 7). 

8. 51 — Improvements — Right of transferee. 

A land which is fallow would not vield the 
income estimated, unless improvements had been 
effected bv the owner of the land. A land mav 
appreciate in value either because there is a gene 
ral rise in prices or the value may increase 
on account of the improvements made bv the 
transferee. Apart from the improvements made 
bv him and money actually spent bv him. the 
transferee would be entitled also to some consi¬ 
deration in the shape of increase in the value of 
the land. 57 Rom LR 840: ILR (1955) Bom 1033: 
AIR 1955 Bom 457 (459. 460) (Pt C) (Pr 7). 

-S. 51 — Value of improvements — Test for 

assessment of — Relevancy of amount expend¬ 
ed. 

It is to be seen whether t he improvements 
have or have not enhanced the value of the 
propertv and the extent of such enhancement. 
The amount of expenditure made has occasional¬ 
ly verv little to do with that issue. AIR 1952 
Mys 117 (118. 119) (Pt C) (Pr 6). 

— — Ss. 51. 44 — Co-owners — Improvement on 
joint land — Partition — Expense for improve¬ 
ments — Improver when is entitled to. stated. 
AIR 1929 Cal 553. Rel. on. AIR 1962 Pat 300 
(301) (Pt A) (Pr 0). 

-Ss. 51, 63-A and 116 — Improvements — Mode 

of assessment. 

The improvcnmcnls are to be valued at the 
lime of redemption on the terms previously 
agreed to. though such redemption is long after 
the expirv of the period fixed. See Landlord 
and Tenant — Improvements. AIR 1953 Trav-Co 
299 (DB). 

9. Acquiescence and this section. 

-Ss. 51. 108 (h) — Doctrine of acquiescence 

— Suit for possession against lessee — Equitable 
estoppel — Relief on — There must be pleading 
and evidence — Removal of constructions on pro¬ 
perly held under void lease — Grant of time to 
lessee for — Evidence Act (1872). S. 115. 

Held, that I he relief of compensation granted 
to the lessee first defendant could not stand. To 
gran' relief op the basis of equitable estoppel, 
not onlv should there be pleadings, but there 
should lie evidence on which foundation could 
be laid for raising the plea. However, six months 
time was granted to the first defendant to re¬ 
move the buildings and constructions he erected 
on the propertv held under void lease. (1964) 
77 Mad LW 634: (1965) 1 Mad LJ 167: ILR 

(1965) 2 Mod 341. 

- S. 51 — Applicability to lease — Monthly 

tenant building structure — Right to compensa¬ 
tion on ejectment — Section 108. 

Where a monthly tenant. wrongly believing 
that he was a permanent tenant constructs a 
structure on the land leased, the rights and liab¬ 
ilities of the tenant are governed by S. 108. and 
under Cl. (hi thereof, on ejectment, he is only 
entitled to remove all Hie things he had attached 
to the earth, but is not entitled to compensation. 
A specific provision having been enacted in Sec¬ 
tion 108 ( 111 . there is no scope for the applica¬ 
tion of S. 51. or the principle involved in it to 
the case ol a lease. Equitable principles cannot 


possibly be allowed to defeat statute. AIR 1 Q 57 
Pat 331 (333) (Pt A) (Pr 11) (DB). 

-S. 51 — Construction of permanent structures 

for non-agricultural purposes bv tenant — Right 
or landlord to removal during lease — Doctrine 
of estoppel by acquiescence — Applicability. 

It the lessor objects to such construction and 
there is no waiver or acquiescence on the part 
of the lessor, then S. 108 (pi will operate and 
the landlord will he entitled to ask for removal 
of Hu* stria lure. See Transfer of Properly Art 
M882I. S. 108 (pi and (hi. AIR 1951 Pat 600 
(I)B). 

SECTION 52 


SYNOPSIS 

(T. P. Ad (1882). S. 52.1 

1. Applicability and object. 

2. Doctrine of lis pendens. 

3. Lis pendens and res judicata. 

4. Transfer pendente litc. 

5. Section if covers partition. 

6. Alienation pending suit. 

7. Right to immovable property — Charge. 

8. Rights existing before suit not afTcctcd. 

9. Adverse possession. 

10. Pre-emption — Nature of right. 

11. Involuntary transfers. 

12. Transfer in execution of decree. 

13. Any other decree or order. 

14. Compromise decree. 

15. Decree against insolvent pending — Official 

receiver If bound. 

16. Charge decree — Binding nature. 

17. Rent decree — Purchaser whether repre* 

sentative of tenant-mortgagor. 

18. Bent suit. 

19. Maintenance suit. 

20. Suit for possession of property. 

21. Suit in ‘‘forma pauperis”. 

22. Suit for recovery of money. 

23. Mortgage suit. 

24. Necessary parly. 

25. Collusive suit. 

26. Sale for arrears of revenue — Effect. 

27. Injunction when can be granted. 

28. Security bond by judgment-debtor. 

29. Restitution — Grant of. 

30. Fixing period of redemption. 

31. Execution creditor not specifying judgment 

debtor’s Interest. 

32. Surrender. 

33. Explanation. 


1. Applicability and object. 


-S. 52 — Notices in respect of suits or 

proceedings in which property outside Greater 
Bombay was subjcct-maltcr in dispute. The sec¬ 
tion docs not apply to nnv suits in which pro¬ 
perty in Greater Bombay is not the sublet- 
matter in dispute. Sec Transfer of Property 
and the Indian Registration (Bombay ' 

incut) Act (14 of 1939), S. 3. AIR 1965 SC 414. 


S. 52 — Applicability — Revenue sale 

ng pendency of suit on mortgage o\cr 

r properties of the defaulter — The P l 
or is hound by the result of that suit l J n( , 
doctrine of lis pendens. Sec U. a »n 

lino Ad (3 of 1901). S. 162. AIR 1952 All 

Ss. 52. 8 — Sale deed — Construction ~ 

epanev between area and boundaries 
— Admissibility of extrinsic evidence. 

rinsir evidence of Hie intention °j.. 
s In a contract of sale from «^art»U°ns 
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TRANSFER OF PROPERTY ACT (1882), S. 52. N«|,. | 


li<*n itself 1>\ ils express terms nmv n>»t npplv 
tn an involuntarv alienation, the principle ol 
lis pendens applies to such an alienation. The 
5 * rone weight of authority, though not in ex- 
Ttress language o| the seel ion, is in favour of 
the view that the doetrine of lis pendens ap¬ 
plies to exception sales as well. 1957 BLJR 
<>94: 1957 Pal LR .147: I Lit .16 Pat 1139: AIR 
1957 Pa* 729 (7.11) (Pi C) (Pr 10) (DB). 

S. 52 — Applicability — Conditions. 

I he requirements of Section 52 are: (1) the 
pendency o| anv suit nr proceeding. (2) noil- 
collusive character of such suit or proceeding, 
111 anv right to immovable property being 
directly and specifically in question. (4) the 
other party (other than the party making the 
transler pendente lilel having some right under 
the decree in that suit or order in that pro¬ 
ceeding. I he consequence of the doctrine i> 
that the transaction pendente lib* shall not be 
allowed to ailed the rights of anv other parts 
thereto under the decree or order. It is of the 
essence of the rule of lis pendens that a right 
to immovable property is dircetk and speci¬ 
fically in question in the suit. The lis com¬ 
mences on the dale ol the plaint, and not on 
• he date of the decree. 1957 BLJR 694: 1957 

Pal LR .147: ILR .'Mi Pat 1139: AIR 1957 Put 
729 (731) (Pt I)) (Pr 11) (DB). 

-—S. 52 -- Applicability— Substance of litiga¬ 
tion to be considered. 

Applicability of the doctrine of lis pendens is 
no! a question of form, and a mere mention of 
certain lands in the plaint, though having re¬ 
gard to the scope of the suit they were outside 
the dispute between the parties, will not attract 
the operation of Section 52. It is really a ques¬ 
tion of substance of the litigation, and if the 
properly transferred is not actually in litiga¬ 
tion. even though the plaint priinn facie in¬ 
cludes those plots, this section will not apply. 
AIR 1957 Pat 408 (413. 414) (Pt F) (Pr 19) 
(DB). 

-S. 52 — "To the extent necessary to give 

effect to the contract” — Bar of remedy. 

It could not be said that the claim of the 
subsequent purchaser could be defeated either 
on the doctrine of ‘lis pendens’ or on the 
principle embodied in Section 91 of the Trusts 
Act at a lime when anv claim for specific per¬ 
formance was barred. Section 91 of Trusts Act 
did not help. See Trusts Act (18821. S. 91. AIR 
1955 NIC (Pat) 1596 (DB). 

-S. 52 — Ss. 50 and 65-A are subject to Sec- 

lion 52. Both Sections 50 and 65-A are subject 
to the doctrine o! lis pendens contained in 
Section 52. See T. P. Act 1 1882), S. 50. AIR 1954 
Sau 82. 

-S. 52 — Doctrine is not based on notice. 

The ride of lis pendens i 1 - based not on the 
doctrine of notice but on expediency, that i> 
necessity for final adjudication. 6 Sau LR 223: 

AIR 1954 Sau 82 (84) (Pt B) (Pr 4). 

-S. 52 — Principles underlying S. 52 apply 

in Travanrore-Corhin. though Act does not. 

(’51) 1951 KLT 41: AIR 1951 Trnv-Co 187 (188) 
(Pt B) (Pr 4) (DB). 

2. Doctrine of lis pendens. 

-S. 52 — Sale in execution of mortgage 

decree — Lis pendens. 

Although Seclion 52. T. P. Act, does not ap¬ 
ply in terms to sales held in execution of a 
decree, the prineiple of lis pendens applies to 
stu b Loin I sales also. AIR 1958 All 24 (25, 20) 
(IM B) (Prs 7. 8. 9, 10) (DB). 


®-S. 52 — Declaratory decree. 

Where a decree is merely a declaratory one 
ami dees not admit of execution proceedings 

being taken the li' ends with the passing of the 
'leer, v ;.n i ..nv transfer made by the judgment- 
debtor after the dale of the decree will not be 
affected bv the doctrine of lis pendens 1951 
All LJ 39: 1951 All WB (HC) 225: ILR (1953) 
1 All 284: AIR 1951 All 141 (153) (Pt F) (Pr 
67) (FB). 

-S. 52 — Doctrine of Jis pendens — Scope 

and extent of. 

The principle ■ of lis pendens enforced in Eng¬ 
land both bv Courts of law and equity is 
embodied in Section 52. The section does not 
declare that all Ibe transfers made pendente 
file are null and void bill what is provided for 
is that-such transfers will be subject to the 
de-ace or order passed or made in the suit. In 
other words the transfer will he subservient to 
the decree nr order. (1958) Andli LT 938: (1959) 

1 An WK 72: AIR 1959 Andli Pra 280 (285, 286) 
(PI G) (Prs 20, 21, 26) (DB). 

-S. 52 — Doctrine of Ils pendens. 

I lie properly to which the doctrine of lis 
pendens applies is property which is “the sub¬ 
ject.matter of the suit”. 1956 Andhra WR 549: 
ILR (1956) Andh Pra 137: AIR 1957 Andli Pra 
454 (456) (Pt B) (Pr 13) (DB). 

-S. 52 — Lis pendens — Doctrine applies to 

execution sales also. AIR 1951 Cal 481 (484, 

485) (PI B) (Pr 3) (DB). 


-S. 52 — Doctrine of Ils pendens — Not ap¬ 
plicable to movable properly. 

The doctrine of lis pendens does not apply 
to movable properly. The doctrine is a rule of 
necessity and does not depend, for its opera- 
lion. <>n notice actual or constructive, of the 
pending lis. 1962 Ker LJ 013: ILR (1962) 2 Kcr 
55: (1962) 2 Ker LR 36: 1962 Kcr LT 455: AIR 
1962 Ker .309 (312) (Pr 13). 

-S. 52 — 'Lis pendens’ — General principles 

— Institution of suit in wrong Court — Opera¬ 
tion of doetrine during Interval between return 
of plaint and represenlalion. 

Held, on facts that as there was no T. I. Act. 
in force at the relevant lime, the Court was 
only concerned with the application, the general 
principles governing the matter. S. 52. T. I- 
Ad. as it stood alter its amendment by Act -U 
of 1929 embodied the correct version «»f " ,c 

rule of lis pendens which was to be applied to 
the case. I'ndcr that section the suit or P r °" 
ceeilings for the purposes of I In* doctrine ' l! 
lis pendens should be deemed to comnicncc 
from the dale of presentation of the plaint or 

the institution of I he proceedings in a Court oi 

competent jurisdiction. If that rule was ap¬ 
plied lo the case there was no doubt that Uicrc 
was no suit pending in a Court of compe c 
jurisdiction prior to 29-11-1095 and tlierol" 
the gill made on 3-6-1095 was not vihated 
Ibe rule of lis pendens. AIR 1027 Rang 14a, ,, 

not good law after amendment. 195/ Kcr 1- 

M: ILR 1057 Ker 5: 1057 Ivcr LJ 11: AIR I9u7 
Kcr 10 (13) (Pr 14) (DB). 

-S. 52 - Rule of lis Pendens applies I" 


gricultural leases. AIR 1955 NIC (Madh B) 
706. - n 

_S 62 — Properly sold In execution 0 

Imple money decree during the P«ndcney ol 
torlgage suit in respect of the same P rop< V 
_ Effect — Doctrine of ‘Ils pendens — App' 

* Where a properly was sold and purchased b> 
party in execution of his decree during jjjc 
endcncy of a mortgage suit in icspcit 
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TRANSFER OF PROPERTY ACT (1882). S. 52, Note 3 


1 Ik* nili* <>l lis pcndms i*\U*iuls I he scope of 
the rule ol res judicata, the principle of which, 
is lh:it the parlies anil their privies are bound 
by the judgment o| the Court. The rule of lis 
pendens goes a step further and lays down 
that whoever purchases a property during the 
pendency of an action, is held bound by the 
judgment that may be made against the person 
from whom he derived his title, even though 
such a purchaser was not a party to the action 
or had no notice of the pending litigation. AIK 
1959 Punj 490 (495, 496) (Pt E) (Prs 18, 19). 

-S. 52 — Lis pendens and res judicata — 

Conflict ’between — Res judicata prevails. 

Where there is an apparent conflict between 
the rule of lis pendens and the bar of res judi¬ 
cata, the latter which is supreme will prevail 
over the former. 1954 Cal 552, Ref. to. See Civil 

P. C. (1908), S. 11. (’51) ILK (1951) Trav-Co 

32. 

4. Transfer pendente llte. 

0-S. 52 — Scope of — Purchaser pendente 

llte — Rights. 

As a purchaser pendente lite, a person will 
be bound by the proceedings taken by the party 

in whose favour the decree is passed in execu¬ 

tion of her decree, and justice requires that she 
should be given an opportunity to protect her 
right. Sm. Saila Bala Dassi v. Sm. Nirmaln 
Sundari Dassi. 36 Mys LJ 385: 1958 Mad WN 
(SC) 107: 1959 Pat LR (SC) 27: 1958 SCJ 743: 
(1958) 2 MU (SC) 99: (1958) 2 An WR (SC) 
99: 1958 Nag U 385: 1958 MPLJ 473: 1959 SCA 
129: 1958 SCR 1287: AIR 1958 SC 394 (397, 

398) (Pt E) (Pr 9). 

- S. 52 — Suit dismissed for default under 

O. 9, R. 3 — Fresh suit for same relief not 
barred — Transferee pendente lite from plain- 
till' also entitled to bring fresh suit as he has 
same rights as plaintiff. See Civil P. C. (1908). 
(). 9. R. 4. AIR 1964 All 300. 

-Ss. 52, 100 — Declaratory decree creating 

simply charge on property — Results that follow 
from such decree — (Specific Relief Act (1877), 
S. 39) — (Limitation Act (1908), Art. 131). 

Three results follow — (1) Question of notice 
assumes importance and want of notice can be 
pleaded; (2) the transferee will not be subject 
to the doctrine of lis pendens; and (3) it is pos¬ 
sible that the right of suit may become barred 
and the original decree declaring the charge may 
thus be extinguished as against the defendants 
against whom the right of suit has become time 
barred. See Civil P. C. (1908), S. 38. AIR 1957 
All 575 (DB). 

-S. 52 — Transfer pendente llte — Not nullity. 

A sale cannot be regarded to be a nullity be¬ 
cause of the bar of lis pendens, whether the sale 
is voluntary or involuntary. ILR (1961) Bom 
977: 63 Bom LR 975: AIR 1962 Bo m 191 (197) 
(Pt B) (Pr 23). 

-S. 52 — Transfer pendente llte Is not void 

— Effect. 

The title acquired by such a transfer would 
be inferior to the title acquired under the decree 
or order which is eventually passed in the suit 
during the pendency of which the transfer is 
made. AIR 1951 Col 481 (484, 485) (Pt C) (Pr 3) 
(DB). 

-Ss. 52, 19. 28 and 21 — Transferee pendente 

llte takes property transferred subject to the 
result of the suit — Suit ending In compromise 
decree — Defendant getting contingent Interest In 
property — Condition precedent not fulfilled — 
Vendee’s possession Is not affected — (Contract 
Act (1872). S. 31). 


A transfer pendente lite’ is not 'ipso facto’ void 
ll is voidable at the instance of the decree- 
holder. It will affect the vendee only so far as 
Ins rights are inconsistent with the rights declar¬ 
ed by the decree. The compromise decree is not 
inconsistent with the vendee’s right, since what 
the compromise decree gives the defendant is 
not a vested right to the property but a con 
tmgent one. ILR (1954) Hyd 250: AIR 1954 Hvd 
185 (188, 189, 190) (Prs 17, 22, 23, 25, 26) (DB). 

-S. 52 — Transferee pendente lite —- The ap¬ 
plicant is not entitled to the benefit of the pro¬ 
cedure under Hr. 99 and 101 of O. 21, and resist 
the execution of the decree. See Civil P C 
U908), (). 21. R. 102. AIR 1955 Nl’C (Madh Bha) 
4527. 

-S. 52 — Transfer pendente lite — Nature of 

— Effect on rights of parties — Suit for specific 
performance by subsequent contractees — Earlier 
contractees not impleaded — Sale pendente lite 
in favour of earlier contractees — Not affected 
by decree in favour of subsequent contractees —■ 
Suit for possession by earlier contractees held 
maintainable — Specific Relief Act (1877), Sec- 
tion 27 ib) — Civil P. C. (1908), S. 47, 0. 6, 
R. 17. AIR 1941 Nag 289; AIR 1957 SC 357; 1957 
SCJ 313; AIR 1957 SC 363; 1957 SCJ 371. Rel. 
on. 1962 Jab LJ 338: 1962 MPLJ 142. 

-S. 52 — Scope and effect of — Transfer 

pendente life — If void. 


Section 52 does not declare the transfer made 
during the pendency of the suit to be void or 
annul it but only renders it subservient to the 
rights of the parties to the action as determined 
by the decree. 1937 Bom 244; 1936 Mad 589, 
Ref. (’50) 55 Mys HCR 174. 

-S. 52 — ‘‘Representative’’ — Purchaser pen¬ 
dente lile. 

A purchaser from defendant "pendente lite” is 
deemed to he a representative in interest of the 
defendant and, therefore, a representative within 
S. 47 of Civil P. C. See Civil P. C. (1908), Sec¬ 
tion 47. AIR 1953 Nag 236. 

-S. 52 — Transferee pendente lite — Sub¬ 
stitution of transferee’s name in place of trans¬ 
feror is matter in Court’s discretion — Order 
refusing substitution — No interference bv »P - 
pellale Court. See Civil P. C. (1908), 0. 22. 
R. 10. AIR 1962 Orissa 71. 


-S. 52 — Transfer pendente Hie — If void. 

An alienation pendente lite is not void ah 
initio. It is a voidable transaction. The effect 
of the doctrine of lis pendens is that such an 
alienation is subject to the result of the suit. 
25 Cut LT 156: (1959) 1 OJD 131: ILR (JJJ) 
Cut 273: AIR 1959 Orissa 157 (169) (Pr 7) (DB). 


-S. 52 -- Civil P. C. (1908). S. 47 — Rcpre- 

itnlivc of judgment-debtor — Transferee pen¬ 
ile lite — Suit for possession if lies — Ahcnn- 
ii if affected bv doctrine of lis pendens, ae 

.. rx ,.aau» r> 11 tin inr.o 100 


B). 

—S. 52 — Scope — Transfer pendente me 
Ipso facto void — LLs pendens — Doclrlne oi. 

The doctrine of lis pendens denotes those pni» 
ties and rules of law which define a hnm . 
eralion of the common law maxim penacme 
; nihil innovelur. that is, pending the su 
tiling should be changed. .. ana . 

The doctrine of lis pendens in ultima! 
is is in effect an extension of the law’ oi 
Jicata and makes the adjudication in ” 
iding on alienees from parties to a P 
it. But a transfer or dealing pendente » u 
party to a suit or proceeding is not ips 
id. One of the conditions essential tor ‘ 
cration of this doctrine is that the pr 
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TRANSFER OF PROPER! 

,, r .suit sliouM nol Ik- collusive. (’5!)| ILK 38 

0 _S. 52 — Transferee pendente lite — If re¬ 

presentative of transferor. 

Though the Transfer of Properly Act was not 
in the statute book of Travamore, the rules ol 
S 52 were being enforced by the Courts in that 
area as principles of general application and not 
as statutory provisions. A transfer pendente lite 
is good as between the parties thereto, only the 
transferee’s rights will be subject to the decree 
and execution thereof in the litigation pending 
which the transfer is made. The plain till' or the 
decree-holder would he entitled to ignore the 
transfer even if he has notice of it and proceed 
with the original party on record and the trans¬ 
feree would be bound by the ultimate result of 
the litigation even if he had no notice of it at 
any stage. Such a transferee would be a re- 
presentalive-in-inlerest of the party transferor. 
Chacko Pyli v. Ivpc Vnrghe.se, ILK (1955) TC 
823: 1965 Ker LT 739: AIR 1956 Trav-Co 147 
(150) (PI A) (Pr 1) (FB). 

•-S. 52 — Civil P. C. (1908), S. 2 (11), 0. 22, 

Hr. 2. 3, 10 — Transfer ‘inler vivos’ — Trans¬ 
feree is not legal representative of transferor — 
Transfer pendente lite — Death of transferor 
after decree — Execution — Right of decree- 
holder to prosecute proceedings without trans¬ 
feree. 

The right of the decree-holder to ignore the 
transfer pendente lite continues alter the death 
ol the transferor and would enable the decree- 
holder to prosecute the proceedings with the 
legal representatives of the deceased transferor 
on record and without the transferee. See Civil 
(1908), S. 2 (11). AIR 1956 Trav-Co 147 

(FB). 

-S. 52 — Transfer pending suit to create a 

charge — Doctrine of lis pendens applies. 

The principle of lis pendens applies not only 
to a rase where the plaintiff seeks to enforce a 
pre-existing charge but also to a case in which 
he plaint asks lor the grant of a charge. The 
transferee pendente lite takes transfer from a 
defendant to the action subject to the rights 

K. 0 i t l ?o, an ?,» Cn ^ CC(! lin<,( ''' ,h<> tom*- 1955 
(Pr 2) T 3 ° 7: AIR 1955 Tpav ’ Co 234 (235) (P| A) 

77T?;. 5 2 ~' Sc °P e — Transfer pendente lite — 
bad for all purposes — Transferee, if represen- 

•ore'cMI P c r< "A r T Pll ! ;p0se ol s - «■ Travail- 

U A transferee nencknte lito k i 

he P got n !iII. iV r in ‘ i ? ,Crest S f lhc par,v trom whom 

,io n R *9 l?L. r:,, ) Sfe I ~ p «ncp>cs underlying Scr- 

o s nol VT Tr “ VOnCOre ‘? hin ' ‘hough Act 
ior« 5° *™ Travancore Civil PCS 4(1 

1951 Ker LT 41: AIR 1951 TC 107 (DB). 

5. Section if covers partition. 

SHf P^ndfngH^suti - 

dant h Xi!nii pendin « sui ‘ f °r partition, a defen- 
a ! ,e f nat . es some properties in favour of ,n- 

binding^n^the 1 plah!tifT^ C f nUli0n * no1 Va,i(l ;uul 

of S r .? p,aint 'ffs hv reason of the terms 

1°""“ in A >R 1959 Antlh Pra 523.] 

Section 5 *> mevemT n Sc . cUon co v ver » partition. 

immovable nrnnnrv n ! mere,v lhe transfer of 
,,,e Property when any right j 0 


Y ACT (1882), S. 52. Nolo 4 

dnci th and specifically in question but it also 
prevents dealing with the property otherwise. 
Partitioning the property is certainly dealing with 
if. The language of the section is wide enough 
to cover a partition. ILR (1950) 2 Assam 225: 
AIR 1950 Assam 119 (12«) (Pt D) (Pr 50) (DB). 
-S. 52 — Right to immovable properly direct¬ 
ly and specifically in question. 

The proceeding for execution of the money 
decree was not a proceeding in which any right 
to the immovable property of the family was 
directly and specifically involved. The properly 
which was to be sold was the family property; 
but the subject-matter of the proceeding was the 
recovery of the monies which were due to the 
judgment-debtor and, therefore. S. 52 had no ap¬ 
plication to the partition. 52 Bom LR 154; ILR 
(1950) Bom 114: AIR 1950 Bom 278 (285, 28C) 
(Pt B) (Pi 17) (DB). 

-S. 52 — Applicability — Section 52. applies 

to suit for partition — Tenant inducted by parly 
during pendency of suit is bound bv decree. 1960 
Ker LT 1232: AIR 1961 Ker 335 (335, 336) (Pi A) 
(Pr 2). 

— S. 52 — Partition suit — Lis pendens prin¬ 
ciple ol, applies to auction sales — Pendency of 
partition proceedings for final decree — Money 
decree against all members — Execution — Pur¬ 
chase by decree-holder — Doctrine of lis pendens 
held applied. AIK 1955 NIC (Pai) 1597 (DB). 

S. 52 — Land belonging to four brothers in 
possession of tenant - Two of the brothers 
mortgaging their respective shares with posses¬ 
sion — Brothers partitioning the land and put- 
mg mortgagees into possession of mortgaged 
land alter dispossessing tenant - Tenant instilut- 

I”' ,m ' vcr .Y of possession against owners 
without impleading mortgagees as defendants — 

>nc o! the other two brothers selling his one- 
jH-' h share durmg the pendency of suit, and 

• cr c d^ . 1 " 1 ". 'K remaining one-fourth share 
iiioHn-ifl ° the mor ‘R«eccs — Though the 

s u, Z P" , lllc > tenant from execution decree 

snouid lie dismissed to the extent of X 

~ S * 62 ~~ 5 u U against lessee for recovery of 

e s n?'™ n^;' r,ili °"; uf *>roper!y leased amon^ 
Irmn le«ee-°' bv one sharer 

Ns pendens 1 . A^'lf,^ ,'fTcof * 

/ 0. Alienation pending suit. 

;?’• 62 “"•> 53 (before umendmeni of loan 

- ! Ii,n,c »1 suit lo set aside nlienul on - l(7 

in representative rintriiv n" 11 to 

■ Or a ere nr nm' no1 'wees- 

(cunor to file a suit under O ’>i 

T P \h rcprese,l, «‘ivc capacity, before S vV 

air fnlft l va » amended. See Civil 7, c 

AIR 1969 Andh Pra 280 (DB). * 1 


it 


is 


he ... 

sarv foi 

R. 63 
T. 1 

AIR 

Rlehh of transferee! 1 ' 5 ’**' Pe "‘ H " B mi S all °" - 

yt %% n '° r idcncV 

»;.o b “rUi x: ^><raws 
transfer is not rendered void n n V .> bec “ use ,h * 
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TRANSFER OF PROPERTY 


ACT (1882), S. 



Tin* fact Hint prior to the dale of the institu¬ 
tion ol Die suit by the plaintiff. the defendant 
had entered into an agreement to sell the suit 
pioperlies to the alienee does not alTect the ap¬ 
plication ol S. 52, of the Transfer of Properly 
Act. (1958) 1 Andh \YR 85. 

(Overruled on another point in AIR 1959 
Andh Pra 523.1 

-S. 52 — Applicability — Transfer during 

claim proceedings — Lis pendens — (Civil P. C. 
(1908). (). 21, Hr. 58, 03). 

A suit brought under (). 21, R. 03 is a mere 
continuation ol the proceedings in the claim 
petition. As such all alienations during the con¬ 
tinuance ot the proceedings originated bv the 
claim petition till (he disposal of the suit brought 
to set aside the claim petition order, are aliena ¬ 
tions pendente lite and are affected bv the doc¬ 
trine of lis pendens formulated in S. 52. Transfer 
ol Property Act. (1957) 1 Andh NYR 285. 

-S. 52 — Transfer during pendency of muta¬ 
tion proceedings — Pendency of mutation pro¬ 
ceeding cannot create bar of lis pendens again* 
donee ol gift deed executed during its pendency. 
AIR 1955 NIC (Assam) 2851. 

-S. 52 — Section 28 Bombay Agricultural 

Debtor’s Relief Act deals with alienations made 
before the proceedings commence under S. 4 of 
the Act — Section 40 of the Act applies to all 
alienations made subsequent to the commence¬ 
ment of the proceedings under Act until the 
debts due bv debtor are discharged. See Debt 
Laws — Bombay Agricultural Debtors’ Relief Act 
(1947), Section 40. AIR 1955 NEC (Bom) 912 
(DB). 

- S. 52 — Alienation pendente lite — Void or 

voidable — Right t 0 question — Transfer. 

The doctrine of lis pendens as embodied in Sec¬ 
tion 52. Transfer of Properly Act. does not mean 
that a transfer pendente lite is either illegal or 
void. It is onlv voidable to the extent that it 
affects the rights of the parly who obtains the 
decree or an order in the pending litigation and 
that at the instance ol that parlv only and not 
of any other party. It is good otherwise and 
cannot be questioned bv a third party or even 
by the successful party in the pending litigation 
if his right in the property in question is left un¬ 
affected bv the transfer. AIR 1957 Cal 106 (109) 
(Pt A) (Pr 20). 

-S. 52 — “So as to affect the rights of" — 

Transfer during pendency of suit or proceeding 
is not illegal — Transfer acquiesced in by other 
party and he receiving benefit under it — lie 
cannot later on sav that transfer would not bind 
him being inconsistent with his rights obtained 
under decree. AIR 1955 Nl C. (Cal) 2870 (DB). 

-S. 52 — Hindu Succession Act (1956), Sec¬ 
tions 4 (1) (a) and 14 (1) — Gift by widow of 
property inherited from husband prior to the 
A c t — Suit bv reversioner alter the Act for dec¬ 
laration that gift not binding on him after 
widow’s death — Reconveyance of property dur¬ 
ing pendency of suit — Widow gets absolute 
estate and suit is liable to be dismissed. See 
Hindu Succession Act (1956), Section 4 (1) (a). 

AIR 1965 Mad 497. 

-S. 52 — Transfer pending suit — Fffccl of 

section. 

\ transfer pending a suit will be held void 
onlv so far as it affects the right of nnv other 
party to the litigation. The decree in the suit 
does not have the effect of annulling a convey¬ 
ance or mortgage but would onlv render it sub¬ 
servient to the rights of the parties to the litiga¬ 
tion The effect of S. 52 is that the right of 


lhe successful parlv in the litigation in regard to 
that property would not bo affected bv the ali¬ 
enation but it does not mean that, as against 
the transferor, the transaction is invalid. ( 1959 ) 
1 Mad LJ 178: 1959 Mad WN 87: AIR 1959 Mad 
225 (226, 227) (Pt C) (Pr 2). 

-S. 52 — Alienation pendente lite — Com¬ 
promise between alienor and other parly to suit. 

An alienation pendente lite is subject to the 
rule ol lis pendens enacted in S. 52 and the 
alienee it he is not impleaded as a party and does 
not object to any compromise behind his back 
between his alienor and the other parlv to the 
suit, would be bound by the compromise reach¬ 
ed between them, unless thereafter he would be 
able to establish in a separate suit that the com¬ 
promise was collusive and fraudulent. 1954 Mad 
WN 114: (1954) 1 Mad LJ 530: 67 Mad LW 
307: ILR (1955) Mad 519: AIR 1954 Mad 592 
(593) (Pt A) (Pr 5) (DB). 

-S. 52 — Applicability — Suit compromised 

and decree passed on basis of compromise — If 
affects alienation made pending suil. 

The rule of its pendens applies to transfers 
effected during the pendency of a contentious 
suit or proceeding although such suit is subse¬ 
quently compromised, provided the compromise 
is not tainted with hand or collusion. (’50) 55 
Mys HCR 174. 

-S. 52 — Alienation pending suit under 0. 21, 

R. 63, Civil P. C. — Suit affected by lis pendens. 

ILR (1951) Nag 241: 1951 Nag LJ 175: AIR 1951 
Nag 194 (197) (Pt C) (Prs 18, 19). 

-S. 52 — Scope. 

Section 52. prohibits alienation, or any transac¬ 
tion in respect of immovable properly, forming 
the subject-matter ol anv suit or proceeding. 
AIR 1957 Pat 408 (413. 414) (Pt F) (Pr 19) (DB). 

-S. 52 — Lis pendens — Mortgage decree — 

Auetlon-purehaser in execution Ls not affected — 
Doctrine affects only opponents. 

The principle on which the doctrine of lis 
pendens rests is applicable only as between op¬ 
ponents with regard to alienations made by any 
one of them dining the pendency of the suit. 
The doctrine cannot he applied as between par¬ 
ties to a suit who arc arrayed upon the same 
side and between whom there is no dispute to 
he adjudicated. ILR 31 Pat 722: 1953 BUR 137: 
AIR 1953 Pat 58 (59) (Pt A) (Pr 3) (DB). 

-S. 52 — Scope — If overridden by S. 41. 

The principle of estoppel contained in S. 41 
must yield to the doctrine of lis pendens con¬ 
tained in S. 52 under which no title in property 
can be validly transferred during the pendenev 
of litigation in respect of it. AIR 1961 PunJ 29 
(306, 301) (Pt A) (Pr 8). 

-Ss. 52, 76 — Execution of mortgage pending 

suit for enhancement of mlchavaram. 


/here the mortgage was executed pending the 
filed by the jemni for enhancing the mict\a- 
the mortgagor, and the mortgagee arc bom 
nd bv the decree in that suit. AIR 1954 Tra 

na ^ / <» » AP O \ /lift Ill /On li I - 


7. Right to immovable property — Charge. 

-S. 52 - Applicability - Suit for specific per- 
inancc of contract to sell house — Ri/sJJ __ 
novahlc properly is directly in n l, es i 
icecding continues till decree is fully sat 
Sale in pursuance of decree for specifl' P 
mance on 3rd June. 1947 - Property already 
I i„ execution of simple money decree ana 
* confirmed on 8 th May. 194/ ‘ ( i ecroc 

•chaser in execution of 3559 . 

,ound bv transfer. AIR 1955 MC |AII| 
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TRANSFER OF PROPERTY ACT (1882), S. 62, Note 7 


f-Ss. 52, 100 — Right to Immovable pro¬ 

perty — Charge (Lis pendens). 

In a suit filed by a Hindu widow, claiming 
dial she was entitled to be maintained out of 
the income of the properties mentioned in the 
plaint which she'claimed were joint family pro¬ 
perties in ' which her husband had a share and 
asking for a charge 1° be created on the said 
properly, a right to immovable property is dir¬ 
ectly and specifically in queslion. 

Where a decree is passed specifically creating 
a charge on specific immovable property and the 
decree is not merely a declaratory decree but an 
executable one a transferee of the property before 
Ihc decree is fully satisfied is barred by the de¬ 
cree, irrespective of the fact that he had no 
nolire of the charge created by the decree: AIR 
1943 Oudh 354, Dissent; ILR (1939) All 885: AIR 
1939 All 687: 185 IC 597, Overruled. Mahesh 
Prasad v. Mt. Mundar, 1951 All LJ 39; 1961 All 
WR.(HC) 225: ILR (1963) 1 All 284: AIR 1951 
All *41 (146, 151, 153) (Pt E) (Prs 21, 55, 67) 
(FB). 

-S. 52 — Scope — Right to Immovable pro¬ 
perly — Charge over properly. 

The doctrine of Lis Pendens has nothing to 
do with any rule of substantive law. If the 
plaintiff claims a charge over property specified 
in Ihc plaint and ultimately obtains it, then a 
right to that properly is directly and specifically 
ipvphed m the suit so as to attract provisions 
«)f S. 52, T. P. Act. 1959 Andh LT 509. 

— S. 52 ■ Right to immovable property — 
Easement — (Easements Act (1882), Ss. 4, 8 and 
iyj. 

Under the provisions of the Easements Act, an 

easement is a right or interest in immovable pro¬ 
perly. 

i lha ‘ i he tc , rms of S - 52 a D» lied ‘he 
case and so the only course was to execute the 

255 iS K a i ai ii l h iJ?„ a " d not t0 filc » separate 
:- 'lLR ^ R n’ 2: 1955 Andh I T (Civil) 

m fMonr A r" d 2 h £Y 87! A ' R 1955 Andh 
To ~ No,,Pe 

the application of the doctrine of lis pendens 

; 0 ofiee n °o n PCnd -, UP0U ,he Purchaser toES 
den.o f le siul cven if ‘he transferee pen 
.,,5 „ ‘ j? Parly has no notice of the 

Wl ch a rioht S tn° f - lhe 0l K, Cr par{v lo a suit 

' a .Wf ‘o immovable property is directly 
15? fectficallv in question under the decree can^ 
not be prejudicially affected by the Snsfer 

r Bo wJ ,083: L 9M Na« U 646: ILR fl95tn 
Bom 94: AIR 1969 fcom 476 (477) (Pt C) (Pr 6). 

Z~ihJ£l 7 Scope Suil for declaring charge 
SniShS? 11 ? ° f C , 0l ? ,ttfl ” Transferee after 

nSl Tcree ^ f C , h , aree but - before 

CWN* 288. P C ’ (1908)t O e< 3 4 ? R- l. aea (Tfl68) hl 62 

L im m 3 c?vVb| n rrUe^ 

Stfip SS?. ^,r Ms 

prdDMtv 6 LZ.?S** fop redemption of Kanom 
Pa.7wT y a , Sal . Dsl Karnavan — Delivery taken “ 
5SSSt pendency of suit L Sh a ™ 

TflEwid -!l! KnJ^ lp eadcd o'“ (Marumakkatbayam 
«a -m Karnavan — Representation). 


a Hindu joint family or Die karnavan of a maru- 
makkathayam tarwad in his representative capa¬ 
city, which is not collusive, the plaintiff or the 
decree-holder in the execution proceedings is not 
bound to implead either in the suit or in the 
execution proceedings any person to whom the 
suit property has been allotted under a partition 
effected subsequent to the institution of the suit 
and all proceedings in such a suit, whether on 
the trial, appellate or execution side, would be 
binding on all the members of the tarwad or 
joint family including the persons who had ob¬ 
tained title to any part of the suit property under 
the subsequent partition, if they are valid and 
binding against the original defendant and the 
persons from whom the plaintiff or decree-holder 
was bound to implead on the death of such de¬ 
fendant. Lakshmanan v. Kamal, 1958 Ker LJ 

901: 1958 Ker LT 851: ILR (1958) Ker 1266: AIR 

1959 Ker 67 (74) (Pt C) (Pr 24) (FB). 

-—Ss. 52, 64 — Basis of S. 52 — Suit for speci¬ 

fic performance of subsequent agreement for sale 
of property, pending — Execution of sale deed 
on basis of prior agreement for sale — Hit by 
doctrine of lis pendens — Notice of suit to prior 
purchaser not necessary. 1961 MPU 191: 1961 
MPC 148: 1961 Jab LJ 573: ILR (1960) Madh 
Pra 797: AIR 1962 Madh Pra 34 (35, 36) (Prs 
7, 16) (DB). 

-S. 52 — ‘Lis pendens’ — Applicability — 

Court-auction sale during pendency of suit _ 

Subsequent withdrawal and abandonment of the 
suit by plaintiff — Effect. 


rui o. oi me i ransier ot Property Act (4 of 
1882) to apply, the right to immovable property 
should be directly and specifically in question. 
Section 52 of the Act, in terms contemplates rights 
having been secured by a party to the suit under 
a decree or order therein. In the case of an 
abandonment of the suit claim, the question is 
™ dra r WI J 1 fr °m adjudication. ILR 29 Mad 420 

J 963 Mad WN 181: (1963) 1 
?* ad Hn 1 ®* 5 70 Mad kW 215: ILR (1963) Mad 
»»«)« 1963 Mad 300 (301, 302) (Prs 4, 6) 


i ” — unnrec under 8. 74. 

Orissa Tenancy Acl — Proceeding lo enforce — 

pendens* pcndencv ol “ H affected by Its 

unde? l S h inn SU T for . ,he enforcement of a charge 
under 5. 100. Transfer of Property Act is n suit 

rdnUng to immovable property for purposes of 
Transfer of Property Act, a suit or pro 
£? P V° enforc . e a . ch »rge under S. 74 of P the 
i^ whicl 'W H C cM% n °! a Sult or Proceeding 
« a " d specifically* to 

S le 52°fTr^ ^^^he affected^ b y* 1 ?i s *p end ens D unde r 

«T!d c bT 

SCr^'»,^ al of,er 

Ml i«-d«b,„r J viU ; i” meaning"of ^ 

MT tll'mr r n, i: ?"Tlnabl B 8 DliC «^°, n r 

Hi 103. C - ,19 ° 81 - 

8. High, existing before o(f „ lcd , 

If Ur*' 
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TRANSFER OF PROPERTY ACT (1882). S. 52. Note 8 


A Mlil 1 *;ist*«| ll| m> ii ;i mortgage ,,| |,| j|,|- 

(lining Hit* pendency ol oilier proceedings is not 
liil liv the doctrine ol li> pendens. AIR 1932 
M:i.l 566; AIR 1945 Mud 91, Rcl. on. 

I lie doelrine of lis pendense applies also lo 
Slid lor specific performance. 1958 Ivor LT 836: 
1957 Ker LJ 1143. 

~ 52 Interest acquired prior to institution 

of suit — Altnehinent before judgment. 

W here in a suit lor reeoverv of nionev, a pro- 
perlv which was released by the mortgagee, a 
Co-operative Society, is attached before judg¬ 
ment and subsequent to the attachment the Co¬ 
operative Society, with or without the knowledge 
ol the judgment-debtor proceeds against the re¬ 
leased property also in the proceedings for mort¬ 
gage award, whether mala fide or bona fide, the 
interest ol the attaching decree-holder who was 
no parly to that proceeding cannot be affected 
and the auction sale pursuant to the attachment 
is not hit by the rule of lis pendens. AIR 1957 
Pat 408 (414. 415) (Pt H) fPr 21) (DB). 

S$. 52. 53-A — Rights existing before suit not 
affected by S. 52. 

I nder S. 52. T. P. Act protection is given only 
to the rights of the parties as they existed when 
the suit was commenced and find embodiment 
in the decree in the suit. Nothing done bv a 
parly .during the pendency of the suit can alTecl 
the rights ol any other party under the decree 
but if a right exists in a stranger from before in 
relation to the properly it will not to be affected 
merely because the title to the properly in pur¬ 
suance of that right was perfected during the pen¬ 
dency of the suit. AIR 1951 Pal G13 (GIG, G17) 
(PI B) (Prs G, 8. 10) (DB). 

-Ss. 52, 65-A — Lease after suit on mort¬ 
gage — Validity. 

During the pendency of the suit on a simple 
mortgage, the mortgagor cannot execute a lease 
of the mortgaged properly, because if the lease 
is upheld the amount payable at the lime of the 
redemption has been substantially increased bv 
the deed. ILR (195G) Trav-Co 710: 195G Ke r LT 
592: AIR 1957 Trav-Co 292 (293) (Prs 3, 4). 

9. Adverse possession. 


-S. 52 — Adverse possession and right of 

transferee — Transferee during litigation is hound 
hy result — lie can gel himself made parly but 
plnivilifT is pot hound lo add him — I). II. ob¬ 
taining possession — That is good against trans¬ 
feree — Failure lo gel names mutated is not 
failure to get possession — Civil Procedure Code 
Order 22, Rule 10 — Limilalion Act, Article 114. 
(T>2) 1952 Nag U (Notes) GO. 


0-S. 52 — Lis pendens — Doctrine of — 

Scope — ‘Transfers or otherwise deals’ — Mean¬ 
ing ol - — Suit hy A against B lor declaration of 
title and possession — A taking forcible possession 
of suit land by evicting B during pendency of his 
suit •— Suit dismissed — IPs suit for possession 
after 12 years from dale of bis dispossession — 
Seelion 52 does not apply and A’s adverse posses¬ 
sion for more than 12 years is not affected — 
IPs suit held barred by limitation under Art. 142, 
Limitation Act or alternatively under Article 144. 
Santa Singh v. Rajinder Singh. 1965 Pun LR 
(Supp) 1: ILR (1965) 2 PunJ 97: AIR 1905 PunJ 
415 (420. 423. 427) (PI E) (Prs 11, 21, 22, 39, 
40, 41) (FB). 


10. Pre-emption — Nature of rigid. 

-S. 52 — Pre-emplion suit — (Punjab Pre¬ 
emption Ael (1 of 1913), S. 17). 


It is settled law in Pun jab that the rule of 
lis pendens is as much applicable to a suit to 
entorce the right of pit emption as to any other 
suit. Rut the rule applies only to a transfer 
pendente lite and it cannot affect pre-exislinn 
rights. AIR 1954 Pepsu 59. Reversed. Bishan 
Singh v. Khazan Singh. ILR (1958) Punl 2225- 
1958 SCJ 1234: 1959 SCR 878: AIR 1958 SC 838 
(844. 845) (Pt B) (Prs 19, 20, 23). 


S. i>2 Lis pendens — Pre-emption — Oc¬ 
cupant selling his field — Sale-deed and agree¬ 
ment to reconvey executed and registered on the 
same date — Vendor obtaining reconveyance of 
properly within lime prescribed — Transaction 
• lots 111)1 attract the right of pre-emption — 
Agreement lor reconveyance binding on the pro 
employ. See Bcrar Land Revenue Code (1928) 
S. 180. (1963) G5 Bom LR 229. 

-S. 52 — Suit for pre-emption — Pending suit 

vendee exchanging properly soughl l„ be pre- 
cm pled wilh nuothcr who bad equal rlgbl of 
pre-emption — Effect. 

Mllimigh the rule of lis pendens is applicable 
t<» pre-emption suits vet certain transfers made 
during the pendeiicv of pre-emption suit are not 
hit bv this rule, lor instance, if alter the institu¬ 
tion ol a suit lor pre-emption another pre-emplof 
had. asserted his right of pre-emption privately 
and the vendee in recognition of his right had 
transferred the property to him. the rule of lis 
pendens would not apply to such a case. AIR 
1960 .1 and K 112 (113. 114. 115) (Pt B) (Pr G) 
(DB). 


-S. 52 — Pre emption — Right of — Docs 

not exist prior to completion of sale — Contract 
of sale — Vendor conveying property to person 
having right of pre-emption pending suit foi 
specific performance of contract of sale bv 
vendor — Doctrine ol lis pendens applies — 
Specific performance of contract will not be re¬ 
fused merely because of sale in favour of pre- 
emplor. 1961 Jab LJ 337: 1901 MPC 216: 1061 
MPLJ 480: ILR (1961) Madh Pra 97: AIR 1963 
Madh Pra 25 (27) (Pt B) (Prs 10, 12) (DB). 

-Ss. 52 and 54 — Pre-emplion — Right of — 

Does not exist prior to complelion of sale — 
(.’ontract of sale — Vendor conveying property to 
person having right of pre-emption pending suit 
1 **r specific performance of contract of sale by 
vendor — Doctrine of lis pendens applies — 
Specific performance of contract will not be re¬ 
fused merely because of sale in favour of pre- 
emplor. See Pre-emption. AIR 1962 Madh Pra 
25 (DB). 

-S. 52 — Pro-emplloii — Nature of right. 

11 is not equal to a right ol repurchase. IJ 
is more than a right of substitution in place of 
the vendee which puls him in his shoes, but does 
not make him a transferee from him. AIR 19M 

Pepsu 59. 

[Reversed on another point in AIR 1958 
SC 838.] 


S. 52 — Tenants right of pre-emption 


> unjob Securily of Land Tenure Ac! (10 of 1JJfh 
>. 17-A — Applicability — Sale held hit b\ 
locirine of pendente lite — Vendees becoming 
o-sharers subsequent to institution ol suit 
Mainlifi's right of pre-emption, if ‘■’ ould | .‘„ 
Ideated — Section 21-A, Punjab Pre-emplion 
Let would have prevented plaintiff’s right ol P 
mption being defeated. See Piinjah Pi-e onipB J 
Let (1 of 1913). Section 15. 1964 Cur U 

PunJ). 

S. 52 — Pre-emption — Vendee selling house 


might lo he pre-empted before institution ol P 
mption suit — Sale deed registered after sui 
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TRANSFER OF PROPERTY ACT (1882), S. 52, Note 14 


— —8. 52 — Compromise decree. 

The circumstance that the decree 
hv consent is not ol consequence 
decree is ;ts effective ;is a decree 
contest provided it is not collusive 
lent. (’511) 55 My.s NCR 174 (DR). 


was passed 
as such a 
passed after 
or fraudu 


therelore, cannot bind them and the principle 
ol hs pendens cannot apply against them See 

(DB) P C ' ,H ' 08, ‘ S ' 47 ' AIR 1952 Orissa 64 

18. Rent suit. 


S. 52 Rule of Us pendens applies to com¬ 
promise decrees. 

The rule of lis pendens will apply to compro¬ 
mise decrees but it will apply only if the 
compromise w.is nol ihe resull ol fraud or 
collusion. 7 Trav LR 42 ; 18 Trav L.l 478 and 18 
1 rav L.l (SN) 147. Dissented from. 1954 Her 
LT 673: ILR (1954) TC 794: AIR 1955 Trav-Co 
3 (5) (Pr 7) (DB). 

-S. 52 — Compromise between parlies to 

suit — Intention to defraud strunger transferee 
— Applicability of principle of lis pendens — 
(Civil P. C. (1908), 0. 23, R. 3). 

That compromise will not ailed the interests 
of the transferee and the decree passed on such 
a compromise will not affect that transferee, 
that is to say. Ihe principle of lis pendens will 
not apply to such a case. AIR 1952 Trav-Co 
309 (309. 310) (Pr 1) (DB). 

15. Decree against insolvent pending — 
Official receiver if bound. 

-—S. 52 — Provincial Insolvency Act (1920), 
S. 28 (2) (7) — Decree against insolvent pend¬ 
ing insolvency In suit Hied before insolvency 
petition — Official receiver if bound. 

The official receiver cannot he impleaded in 
execution of the decree and no relief can be 
claimed against him. See Provincial Insolvency 
Act (1920), S. 28 (2) (7). AIR 1951 Mad 687 
(DB). 

16. Charge decree — Binding nature. 

- S. 52 — Charge decree — Purchase pen¬ 
dente life. 

Held, that the appellants having obtained the 
interest of one M by reason of their purchase 
of the house in execution of the charge decree 
were entitled to exclude not only him but also 
Ihe respondent who was a purchaser of his 
interest pendente lile. 60 Bom LR 829: 1958 
Nag U 442: ILR (1959) Bom 256: AIR 1959 
Bom 269 (271) (Pt B) (Pr 11). 

- S. 52 — Premises destroyed bv Are — Re¬ 
construction and leasing out to other person — 
Order of restoration under Cl. 13 (7) in favour 
of former tenant — Binding effect on subse¬ 
quent tenant — The order passed in the rent 
control proceedings could be binding by appli¬ 
cation of the rule of “lis pendens", assuming 
that Ihe rule is attracted to such proceedings. 
See Houses and Rents — C. P. and Berar 
Letting of Houses and Rent Control Order 
(1949), Cl. 13 (7). AIR 1955 NIC (Nag) 1236 
(DB). 

17. Rent decree — Purchaser whether 

representative of tenant — Mortgagor. 

-S. 52 — Civil P. C. (1908), S. 47— Pending 

execution of mortgage-decree tenancy holding 
sold In execution of rent decree — Purchaser 
at execution of rent decree whether represen¬ 
tative of tenant mortgagor — Principle of lis 
nendens if applies — Tenancy Laws — Orissa 
Tenancy Act (2 of 1913), Ss. 74 and 220. 

The rent-purchasers are not merely the pur¬ 
chasers of the right, title and interest of the 
tenant judgment-debtor in the mortgage-suit 
and are not therefore his representatives within 
the meaning of Section 47, C. P. C. The decree. 


-S. 52 — Applicability — Initiation of pro 

ceedings under S. 171 by landlord under Ten¬ 
ancy Act — Proceedings pending — Landlord's 
decree for arrears of rent — Sale of one of 
the plots in dispute in the proceedings under 
S. 171 — Purchase by plaintiff — Delivery 
through Court — If subject to lis pendens — 
Advantage of S. 52 not available. See U. P Ten 
anev Act, S. 183. 1952 RD 164. 

- S. 52 — Suit for rent — Applicability. 

The suit is primarily a suit for recovery of 
money and although a decree for arrears of 
rent creates a first charge it cannot be said 
that this renders the suit in which the right to 
immovable property is involved. It is therefore 
not hit bv the doctrine of lis pendens. AIR 1951 
Cal 221 (224, 225) (Pt A) (Prs 15, 16, 18) (DB). 

-Ss. 52, 8, 76, 105 — Usufructuary mortgage 

— Lease back to mortgagor — Relationship ol 

landlord and tenant — Suit for rent if main¬ 
tainable — (Civil P. C. (1908), 0. 34, R. 14) - 

Order 34, Rule 14 of Civil P. C. does not bar 
a suit for rent AIR 1958 Madh Pra 319. 

- S. 52 — Applicability— Mortgage— Decree 

on — Execution — Sale of bolding in execu¬ 
tion of rent-decree— If affected by Hs pendens. 

Section 52, Transfer of Properly Act, does 
not in terms apply to sales in execution ol 

decrees, including rent-decrees under the Orissa 
Tenancy Act. What is purchased at such a rent 
sale is nol merely the right, title and interest 

of the judgment-debtor, i.e., the defaulting ten¬ 
ant, but the holding itself. The purchaser is 

not representative of the judgment-debtor, so 
as to be bound bv the result of a mortgage 
suit or proceedings in execution of a decree 

on a mortgage, pending at the time of the rent 
sale. The principle of lis pendens cannot there- 
fore apply to such a case. ILR (1952) Cut 277: 
AIR 1952 Orissa 64 (68, 71, 72) (Pt E) (Prs 12, 
23) (DB). 

-S. 52 — Suit lund sold In execution of 

rent decree — Execution snle. If affected by II* 
pendens. 

Held, that the purchase of the defendants 
second party was hit by the doctrine of lis 
pendens. Held, further that, as the defendants 
second parly purchased the suit land in execu¬ 
tion of a decree for arrears of rent due in res¬ 
pect of the suit land, it is manifest that th® 
plaintiffs were bound in law to pay the said 
arrears of rent. The plaintiffs, therefore, could 
recover possession of the property in suit onlV 
on payment of the amount for which the defen¬ 
dants second party purchased the property in 
suit. 1957 BL.IR 694: 1957 Pat LR 347: : ILK 

36 Pat 1139: AIR 1957 Pat 729 ( 731) (Pt 

(Pr 12) (DB). 

-S. 52 — Reut suit — Nature of — Pr °Pff'J 

conveyed after rent decree blit before execution 

— Lis pendens. Doctrine of — Applicability 
Tenancy Laws — Bihar Tenancy Act (8 of 188 o|, 
S, 65. 

A suit for rent is primarily a suit for money 
and is not a suit in which "any right to im¬ 
movable property is directly and specifically » 
question". It is true that S. 65 of the Hihai 
Tenancy Act makes rent n first charge 0n ,n in 
holding hut no such charge is created until 


1 


373 


TRANSFER OF PROPERTY 

auv event before the decree is passed in the 
suit. It is of the essence of the rule of lis pen¬ 
dens that, in order to obtain the protection of 

the rule, the property must be directly and 

specifically in question in the suit. A suit foi 
rent can hardly be regarded as a claim to 
charge some specific property. To make a lis 
pendens notice hi a purchaser of an estate, the 
question in the suit must relate specifically to 
the estate and not merely to the money secured 
on it. 

A rent decree is in no sense a mortgage 
decree and the charge referred to in S. 65 ol 
the Bihar Tenancy Act is not such a charge as 
is defined by Section 100 of the Transfer ol 

Property Act. 6 Pat LJ 354. Rel. on. ILR 30 

Pat 317: AIR 1952 Pat 9 (10, 11) (Pt B) (Prs 5, 

fi, 7, 0) (DB). 


19. Maintenance suit. 

0-——S. 52 — Suit for maintenance and for 
creation of charge — Lis when commences. 

When a suit is filed for maintenance and 
there is a prayer that it be charged on specified 
properties, it is a suit in which right to im¬ 
movable property is directly in question, and 
the lis commences on the date of the plaint and 
not on the date of the decree, which creates the 
charge. Nagubai Animal v. B. Shama Rao. 1957 
MPC 150: 1956 SCJ 655: 1956 SCA 959: ILR 
(1956) Mys 152: 1956 An LT 1029: 1956 SCR 

451: AIR 1956 SC 693 (597) (Pi A) (Pr 9). 

S. 52 — ‘In which a right to Immovable 
properly Is directly and specifically In ques¬ 
tion Suit by Hindu wife for maintenance 
claiming charge on husband’s property. 

It is no doubt true that a Hindu wife has no 
interest in the properly of her husband: and 

that she has only a right to claim maintenance 
winch is enforceable against her husband per¬ 
sonally. Rut when a Hindu wife brings a suit 
lor maintenance praying for a charge on the 
property belonging to her husband and the 

t.mirt passes a decree declaring a charge on 
that property the suit would be one in which 
a right to immovable property is directly and 
specifically in question within the meaning of 
Section 52. It is not correct to say that lis 
pendens in such suit operates only from the 

SR m TT** not before - r>2 MLJ 520: AIR 

ml- ViKQ v 3, P? s 2i pd ! rnm - 60 nom lp 

In? U Mfl: ! *>R (1959) Bom 04- 

AIR 1959 Bom 475 (477) (Pt B) (Prs 4, 5). 

H Interim mV? 0 ~ C,vH J* C * S. 161 

pies stated ma, ?* e 1 na 1 nce , - Gran* of - Prlocl 
Pies stated — (Hindu Law — Maintenance). 

in suuff “ a i n, - n , anr ° shou,d not b * granted 
tatm ] .if " K? an r C u° r par,ilion ^here the 
he n # hl of ,he c I«'mnnt is hotly 

evident doeum'n 1 ! by 3 vo|u ? le of prima facie 

nvi. p. v^ , r„,! r *ra*S55tt n . s “ 

ApnllcahnUy ‘5 s7 B 2 C,,ar,!e '° r m " ln '* nan ' e - 

wifi • In . a u sui * f° r maintenance by a Hindu 
ta 8 ch *W is V asked”or 

and a dcoree ? m n "t prop 1 e * r,Y ° f the husban ^ 
would oils mode cre ®hng a charge. S. 52 

Where* durin? H «l! TC “ . SuK ,op maintenance. 

mainlcnanre suit hv n P i3#L encv • if co,,llsivo 
n person J bona nd*. V W uf e flRainst her husband 
hnfctio^ ,. na , nde Purchases property of 
husband, the charge subsequently created 


ACT (1882). S. 52, Note 19 

favour of the wife on such property cannot be 
allowed to prevail over the purchasers 
superior rights. ILR (1953) Mys 332: 32 Mys 
LJ 161: AIR 1954 Mys 26 (28, 29) (Pr 10). 

-S. 52 — Charge decree for maintenance — 

Decree remaining unsatisfied — Purchaser ol 
properly charged is bound hv decree by virtue 
«.f Section 52. AIR 1951 Orissa 396 (310, 311) 

(Pt C) (Pr 16) (DB). 

20. Suit for possession of properly. 

-S. 52 — Suit for possession ot property — 

Defendant entering into possession of properly 
long after institution of suit — No question of 
lis pendens arises. AIR 1955 NIC (All) 6. 

-S. 52 — SuITicient means —- Question as to 

— Determination of — Properly which is sub¬ 
ject matter ol previous litigation between par* 
tics which is still pending cannot bo taken into 
account. See Civil P. C. (1908), O. 33, R. 1. AIR 
1963 Cut 30. 

21. Suit in ‘‘forma pauperis.” 


-S. o2 — Suit in forma pauperis — It must 

be held In he pending from time of presentation 
of application for leave lf> sue as pauper — 
Decree does not terminate lis — It continues 
during execution of decree — In absence of 
collusion, it is immaterial, how decree was 
obtained — Court applying lis pendens, cannot 
sit in judgment oyer the decree. AIR 1955 NEC 
(Pat) 231 (DB). 

22. Suit for recovery of money. 

~~ 52 Applicability — Suit for recovery 

of money on pronote — Decree — Execution — 
Attachment of immovable property — Question 
of right to immovable property directly and 
specifically is not involved - There is no bar 
ot I is pendens against transferee during pen- 
a-K« <>f SUlh “Nm'hmcnl. AIR 1956 NIC (All) 

tWOu# 

Ss. 52 and 100 — Suit to recover simple 
monev debt — Creation hv decree of charge 
V vt T 'mmovable property of debtor - N„ r j c h, 
m immovable property in suit is involved — 
» ">t "i.raclcd. 65 Rom LR 510: 

Im C /iTtw. m3 M,lh LI 7M: AIR 
1964 Bom 1 (4, 5) (Pt D) (Prs 9, 12) (DB). 

—-S. 52 — Court sale In execution of money 
decree subsequent to mortgage suit — Effect 

hoM° Ul V SnC m Cxcruli °n ‘>f a money decree 
held subsequent to the institution of n morb 

(Pr 6 21) K (DB) 80: A,R "’ r ’ 9 K " 133 (l36 ' («*> 

’ .. 52 ~ Sale in execution of money deer™ 

EnargSrfiSfS 

AIR 1950 Ker 133 (DB). " * J0S *’ s - ‘*7. 

——S. 62 — Suit for money. 

srs. a'S “rs s 

23. Mortgage suit. 

52 “ Mor "' a >" •>"' - LI, - Durollon 
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I Ik- lis in :i mortgage suit begins from I he 
on wliii*li the suit is instituted :ind con- 
timios till the decree is satisfied. AIR 1058 All 
24 (25) (1*1 A) (I»r 0) (I)B). 

--S. 52 — Mortgage suits. 

'There the mortgage in dispute l»v the wife, 
wlio was shown to be an ostensible owner of 
'he property in the mortgage bond, had already 
mine into twislenrc hefniv the institution of 
the suit bv the husband against the wife, for 
•i declaration that he was the real owner 


of 

the 

of 

he 


the properly mortgaged and not the wife, 
mortgagee, who obtains a decree on the foot 
the mortgage against the wife, would not 
affected by the doctrine of lis pendens. \t the 
most the judgment obtained by the husband 
negativing the apparent ownership of his wife 
and holding that he was the real owner, may be 
a relevant fact under Sections 11 and 13 of the 
Evidence Act. The position of the husband in 
execution proceedings of the mortgage decree is 
no more than that of an objector and he will 
have to prove the real nature of the transaction 
in execution as against the mortgagee decree- 
holder. ILK ( 1958) AP 595: (1958) 1 An \VR 
531: AIR 1958 Andh Pra 722 (723) (PI A) (Pr 
7) (DB). 


-S. 52 — Ci\il P. C. (1908), O. 34, K. 1, 

O. 22, R. 10 — Mortgage suits — Effect of sale 
in execution of decree on second mortgage 
during pendency of suit on first mortgage. 

Where a sale in execution of a decree ob¬ 
tained on foot of a puisne mortgage takes place 
during the pendency of the suit on the prior 
mortgage, it is affected bv the rule of lis pen¬ 
dens so as to make the purchaser’s right sub¬ 
ject to the result of the prior mortgage suit. 
AIR 1050 Orissa 210 and AIR 1945 Mad 91 and 
AIR 1945 Nag 86, Dissent from; 1LR (1961) 
Bom 977: 63 Bom LB 975: AIB 1962 Bom 191 
(196, 197) (Pt A) (Prs 19, 20, 21, 22, 23, 25). 

-Ss. 52, 65-A — Lease by mortgagor pending 

suit by mortgagee — Purchaser at Court sale 
— If affected by lease — Applicability of doct¬ 
rine of lis pendens — Lessee’s rights under 
Bombay Tenancy and Agricultural Lands Act — 
Enforceability. 

Anv leases which arc created and which arc 
affected bv the doctrine of lis pendens do not 
enable a lessee lo exercise anv rights created 
in his favour bv the Bombay Tenancy Act be¬ 
cause of tlie* creation of such a lease, against 
the mortgagee or the purchaser in execution of 
the decree. 59 Bom LB 46: AIR 1059 Bom 19 
(2ft, 21) (Prs 3, 4) (I)B). 

-S. 52 — Mortgage suits — (C. P. Code 

(1908), O. 22, R. 4). 

Held, on facts that B was not entitled to any 
such direction. The sale deed taken bv B was 
one vitiated by lis pendens. If he bad purchased 
(he properly in Court sale in execution of the 
decree obtained on the prior encumbrance and 
was ir. possession, il would have been open for 
him io urge such a plea. But as a transferee 
pendente lile be was not entitled lo ask for 
such relief. Hold, further that it was also not 
possible to give a decree against A and his 
wife and the properly given as security because 
A’s husband bad died when the suit was pend¬ 
ing before the lower Court and his legal repre¬ 
sentatives had not been brought on record. AIR 
1957 Her 121 (124) (Pt B) (Pr 4) (DB). 

-S. 52 — Applicability — Mortgage suits. 

In this case in which successive mortgagees 
sued for sale of mortgaged property without 
impleading each other in their respective suits 
the prior mortgagee who sued earlier and also 


purchased in execution earlier had the right t„ 
redeem the later mortgages. .See T p a.i 
(1882), S. 60. AIR 1957 Kcr 48 (DB)! ' 

8. 52 Applicability — Mortgage suit — 
Transfer pending suit — Decree — Execution 
• an he taken out against transferee. See C P 
Cod,. ( 1908 ). s. 2 (II). AIR 1960 Madh Pra 
1 OH# 

8 s. 52, 6 . 1 -A and 109 — Applicability — 

Mortgagor taking mortgaged property on rent 
- Sub-lease bv mortgagor after final decree in 
mortgage suit — If had for lis pendens — Auc¬ 
tion purchaser — Right of — (C. P. Code 
(19081. O. 21. R. 9G). 1959 MPC 317. 

—S. 52 — ‘‘Any parly” — Mortgage suit. 

1 ransfer of possession pendente lile will be 
transfer of property within the meaning of Sec¬ 
tion 52 hut the lis must he such as can cffcrl 
possession. It is only a lis pending in a Court 
having jurisdiction to entertain it and grant the 
relief sought that would hit transfers during its 
pendency. AIR 1953 Trav-Co 573 (574) (Pt B) 
(Prs 2, 3). 

-8. 52 — Mortgage suit — Property sold in 

execution of money decree pending suit — 
Doctrine of lis pendens applies. (’50) 1950 
Trav-Co LR 636 (DB). 

24. Necessary party. 

—S. 52 — Civil P. C. (1908), (). 1, R. 10 - 
Necessary party — Suit for eviction by land¬ 
lord against person purchasing lessee's interest 
at auction sale — Original lessee or subsequent 
transferee not necessary party. See Civil P. C 
(1908). O. I. R. 10. AIR 1956 Assam 116. 


25. Collusive suit. 


#-S. 52 — Collusive proceeding aud fraudu¬ 

lent proceeding — Distinction. 

Collusion in judicial proceeding is a secret 
arrangement between two persons to obtain a 
decision of a judicial tribunal for a sinister pur¬ 
pose. While in a fraudulent proceeding the claim 
made therein is untrue, hut a favourable verdict 
lias been obtained from the Court bv practising 
fraud on the Court. Nagubai Animal v. B. 
Shainn Rao. 1956 SCA 959: 1956 SCJ 665: ILB 
(1956) Mys 152: 1956 Andh LT 1020: 1966 SCK 
451: 1957 MPC 150: AIR 1956 SC 593 (590) (Pt C) 


»r 15). 

—S. 52 — Lis pendens — Doctrine of — Ap* 
icability — Suit collusive. 

The requirements of the section are: (1) y ,e 
Midencv of a suit, (2) non-eollusive character 
the suit (3) anv right of immovable property 
■ing in question in that suit (being in question 
rectiy and specifically). (4) the other party 
ilher than the party making the transfer pen* 
rule lile) having some right under the decree 
that suit. The consequence of the doctrine »s 
at the transaction pendente litc shall not be 
lowed to affect the rights under the decree, 
lie collusion contemplated in S. 52 need not 
the inception but might well develop during 
e pendency of the proceeding. Consequents, 
here though otherwise the requirements under 
52. have been made out in case, it inere 
illusion in obtaining the decree that section ^ 

>t apply. (’68) 71 Mad L" 391. 

—S. 52 — SuR resulting In consent decree— 
bars application of doctrine of lis pendens. 

The fact that a suit results in a consent decree 

no bar to the application of the Jictrin 

; pendens when il is not estabhsliccl that U»c 
■cree was obtained by fraud or collusion. 


375 


TRANSFER OF PROPERTY 

< 10511 Nag 241: 1951 Nag LJ 175: AIR 1951 Nag 
194 (196, 197} (Pis 1), C) (Prs 15, 18, 19). 

__s, 52 — Transfer in favour of wife — Shnin 

transaction — Title continues to remain with 
transferor. 

Where I lie husband purported to gift the pro- 
„irtv to his wife without intending that his title 
should cease or pavs to her. such an alleged 
transfer which docs not result in the vesting ol 
title in the transferee (wife) the transferor (hus¬ 
band) continuing to retain the title, notwithstand¬ 
ing the execution of the transfer deed is a sham 
transaction. AIR 1901 Pat 158 (160) (PI C) (Pr 14) 
(DB). 

26. Sole for arrears of revenue — Effect. 

-S. 52 — Sale for recovery of Income-tax 

after preliminary mortgage decree — Lis pendens 
applies — Sale is subject to rights of mortgagee 
acquired under mortgaged decree — (Income-tax 
Act (1922). S. 4G). AIR 1955 NEC (All) 1698 
(DB). 

-S. 52 — Compulsory sales for recovery of 

Government dues — Doctrine of lis pendens does 
not applv to revenue sale in Travancorc-Cochin. 
even though it applies in Slate — Doctrine has 
no application to paramount claims of Slate nr 
local body — Revenue sale pending litigation re- 
garding title or properly is not affected — 1949 
TLR 36, Dissented from — (Travnncorc Revenue 
Recovery Act (1 of 1966). Sec I ions l, 5 and 39). , 

AIR 1955 NEC (Trav-Co) 1043 (DB). 1 

-S. 62 — Compulsory sale for arrears of 

Jcuniikarom — Doctrine of lis pendens does not 
applv — Travancorc Jenmi and Kudivan Act (5 of 
1071), Ss. 9 and 26-A. 1952 Ker LT 420: AIR 
1954 Trav-Co 122 (123) (Prs 5, 0) (DB). 

“—S. 52 — Applicability (o revenue sale — 
(Travancorc Revenue Recovery Acl (1 of 1006), 

Ss. 2 and 39). 

The doctrine of lis pendens cannot be extend¬ 
ed so as to effect a revenue sale under the Re¬ 
venue Recovery Act held during the pendency of 
a suit regarding title or ownership of the property 
sold. 1949 Travancore LR 36. Dissented from; 
Case law discussed. 1052 Ker LT 30: AIR 1952 
Trav-Co 230 (234) (Pr 18) (DB). 

-S. 52 — Applicability — Revenue Sale. 

The principle underlying S. 52 relating to lis 
pendens does not applv to cases of revenue sale 
for arrears of tax due on a propertv. 1949 Trav < 

from - 1051 Kcr LT M0: ILR 
W51) Trav-Co 554: AIR 1052 Trav-Co 00 (07) 

(Pt A) (Pr 6) (DB). 

“ ~ (Travancorc) Revenue Recovery Act 

(1 of 1068), Ss. 2, 39 — Sale for arrears of re¬ 
venue — Effect. 

The sale is valid and will extinguish prior en¬ 
cumbrances. See (Travancore) Revenue Recovery i 

Act 1 of 1068, S. 2. AIR 1052 Trav-Co 61. I 

27. Injunction when can be granted, 

rr-J -, 62 - civil p. c. (i«o 8 ), o. 39, r. 1 - 

injunction when can be granted, ' 

fnrnUh 11 a to a Sl,il is not prepared to ] 

to rS. nS n i y ,. 10 F ompens ? ,e the opposite party | 

lnller ,s restrained from selling the ] 

° vab f lc , P roperl v in dispute during the pen- ] 

A th< b suit and sustain loss, ad in- 

nnt hi i imC i ? asked for the former can. 1 

R. 1 ammbo ajM’ p - a ,,008k a 39 ' ' 


i ACT (1882), S. 52, Note 25 

28. Security bond by Judgment-debtor. 

_S. 52 — Civil P. C. (1908), Ss. 47, 145 — 

Security bond by judgment-debtor and accepted 
bv (he Court comes under S. 47 ol Civil P. C. 
See Civil P. C. (1908), S. 47. AIR 1953 Trav-Co 
364 (DB). 

29. Restitution — Grant of. 

-S. 52 — Against whom restitution can be 

granted — Transferee pendente litc of a party 
is his representative — Order for delivery of 
property can be passed against him even if he 
is not party to restitution proceedings. See Civil 
P. C. (19081. S. 144. AIR 1952 Assam 111. 

-S. 52 — Tenant inducted pendente lite — 

Liable In be evicted in restitution proceedings — 
He cannot successfully set up rights under Bom¬ 
bay Rent Acl against his eviction. 63 Bom LR 

163: 1961 Nag LJ 185: ILR (1961) Bom 649: AIR 
1961 Bom 288 (291, 202) (Pt B) (Prs 7, 10). 

-S. 52 — Applicability — Transfer during 

pendency of first appeal — In second appeal 
consent decree passed reversing that of trial 
Court Effect — Application for restitution of 
possession — Order for actual possession against 
transferees held could not he passed — AIR 1932 
Cal 29. Dissented from. Sec Civil P. C. (1908), 
S. 144. AIR 1957 Bom 117 (DB). 

39. Fixing period of redemption. 

G-Ss. 52. 69 — C. P. Land Revenue Acl (2 of 

1917), S. 157 (3) — “As if it were an arrears of 
land revenue" — Meaning of — Fixing of fresh 
period of redemption— Necessity — Under the 
altered conditions a fresh date for redemption 
was necessary. 18 Nag LJ 149; AIR 1935 Nag 
18.»; 158 Ind C:is 263. Overruled. See C. P. Land 

Nag t ' , 'J4l (FB) (2 ° f ,n,7) * S * !,S7 (3K Am 1952 

31. Execution creditor not specifying Judgmcnt- 
deblors interest. 

— S ' Execution creditor not specifying 

Judgment-debtor s Interest in properly — Encum¬ 
brance not specified — No lis pendens. 

. H is the duty nf the decree-holder as execution 
creditor to specify the judgmenl-dcblor’s interest 
in the properly so far as he is able to ascertain 
he same. It is also imperative that the sale 
proclamation should specify as clearly and as ac¬ 
curately as possible any encumbrance to which 

hr V Where this is not done, 

he auction-purchaser is not affected bv the doe- 

*™ ie "Mis Pendens. ILR 31 Pat 722: 1953 IILJR 
(DB) AIR 1053 P “ l 68 (60 ’ 60) < Pl B ) (Pr 4) 

1 . 32. Surrender. 

—Ss. 52 and 111 — Combined effect — Lease 
determining by efflux of time — Surrender of 
leased property during pendency of siilt — Prin! 
permission ol Court - Necessity. ' Prl0r 

inS’ tl,ot Ca fhr f i r * .‘ C ™ ,° f yca,s facie 

J^tiiKe'tnl'T S d ^' 1 not i„tr, T® 
as rSe to N ° f , l,rther acl bv ,hc lessor, such 

fc rl W 0 WA "o? 

Mrs- WhiVsf F 1 « ws 

" ,H ' " Wir ^ senUins the nXes'o^ pi,?. 
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!"- u '’ Possession is ‘surrender’ within the mean- 
mc of the Transfer of Property Act. This is not 
a case of surrender, but of expiry of the term of 
i 5e NN hi n was specified to be one year. Since 
they were entitled to deliver possession without 
the permission of the Court, the consequential 
finding that they are liable to pay profits even 
thereafter upto dale of delivery of possession is 
unsustainable. (106.3) 2 Andh \VR 465. 

-S. 52 — Otherwise dealt with — Includes 

surrender. AIR 1055 NIC (Madh Rha) 3706. 

S. 52 Scope — Surrender by Hindu widow 

— Effect of — If transfer or assignment of her 

interest Surrender bv a Hindu widow does not 
amount to a transfer or assignment of her in¬ 
terest in the properties held bv her as limited 

owner. Hence it cannot be held that bv making 

the surrender the widow “transferred or other¬ 
wise dealt with" the properties in dispute 
within the meaning of S. 52. See Hindu Law — 

— Widow. AIR 1958 Pat 115. 

Ss. 52, 111 (e) — Surrender to person without 
HR? Effect — 3\ hen affected by lis pendens. 

Surrender to a person having no title cannot 

operate as surrender. It will, however, operate 
as an assignment, and if it does not operate as 
an assignment, it would not be vitiated by 
lis pendens unless the transfer is given bv a defen¬ 
dant in the suit, the proceedings in which operate 
as lis pendens. See T. P. Act (18821. S. Ill (e). 
AIR 1953 Trav-Co 12. 

33. Explanation. 

-S. 52, Expln. — Lis how long continues — 

Transfer after dismissal of suit under O. 9, 
R. 2 and before Its restoration — If affected. 

In S. 52 of the Transfer of Properly Act as it 
stood before it was amended bv Act 20 of 1929, 
the expression 'active prosecution of any suit or 
proceeding’ was used. That expression has now 
been omitted, and the Explanation makes it 
abundantly clear that the lis continues so long 
as final decree or order has not been obtained 
and complete satisfaction thereof has not been 
rendered. If after the dismissal of a suit and 
before an appeal is presented, the lis continues 
so as to prevent the defendant from transferring 
the property to the prejudice of the plaintiff, 
there is no reason for holding that between the 
date of dismissal of the suit under 0. 9. R. 2, 
of the Civil Procedure Code and the date of its 
restoration, the lis does not continue. 60 Bom 
LR 1083: 1958 Nag LJ 546: ILR (1959) Bom 94: 
AIR 1959 Bom 475 (470, 477) (Pi A) (Pr 3). 

- S. 52, Explanation — Pendency of a suit — 

Commencement of — Application for leave to 
sue as pauper granted — Suit to be deemed pend¬ 
ing from date of presentation of application — 
Civil P. C. (1908). O. 33, R. 8. (1961) 65 Cal 

\YN 701. 

- S. 52. Explanation — Applicability — Punjab 

— Rule of computation contained in explanation 
applies in Punjab — Pendency of litigation 
should be deemed to commence from date of 
presentation of plaint. AIR 1961 PunJ 299 (301) 
(Pt B) (Pr 9). 

SECTION 53 
SYNOPSIS 

(Transfer of Property Act (1882), S. 53.) 

1. Scope and applicability. 

2. Transfer of property under the section. 

3. Validity of transfer under the section. 

4. Avoidance of transfer In part. 


wife as mehar, 


5. Transfer by Muhammadan to 

6. ‘‘Creditor” — Meaning of. 

7. Preference of one creditor over other. 

8. Intent to defeat or delay creditors. 

9. Benami transactions not necessarily fraudu¬ 

10. Who can at old fraudulent transfer. 

11. ‘‘At his option”. 

12. Plea in defence. 

13. “Good Faith”. 

14. Representative suit 

15. Auction purchaser 

transferee. 

16. Onus of proof. 

17. Limitation for suits under the secliou. 


— Its form and object, 
whether a subsequent 


1. Scope and applicability. 

®-S. 53 — Sale proceeds of sale earmarked 

tor payment of debts for which pressure was 
the greatest — Transfer can lie impugned under 
Insolvency Law and not under S. 53. C. Abdul 
Shukoor Saheb v. Arji Papa Rao. (1964) 1 SCJ 
168: (1964) 1 Mad LJ (SC) 49: (1964) 1 Andh 
WR (SC) 49: (1963) Supp 2 SCR 55: AIR 196.3 
SC 1150 (1156) (Pt F) (Pr 14). 

®-S. 53 — Scope — Only part of property 

of debtor sold — This cannot negative applica¬ 
bility of S. 53 (1). C. Abdul Shukoor Sahib v. 
Arji Papa Rao. (1964) 1 SCJ 168: (1964) 1 Mad 
LJ (SC) 49: (1964) 1 Andh WR (SC) 49: (1963) 
Supp 2 SCR 55: AIR 1963 SC 1150 (1156) (Pt G) 
(Pr 15). 

•-S. 53 — Maxims — Ex turpi causa non 

oritur actio — Applicability — Illegality trivial — 
Plaintiff not required to rest his case on such 
illegality — Defendant not to he allowed to take 
advantage of that position. See under Maxims. 
AIR 1960 SC 213 (218, 219) (Pi D) (Prs 15 to 18). 

-S. 53 — Suit bv judgment creditor for dec¬ 
laration that R acquired no interest in suit pro¬ 
perty under sale-deed executed in his favour by 
judgment debtor — Plaintiff alleging that sale 
deed was sham and fictitious executed with in¬ 
tent to defeat and delay plaintiff as well as other 
creditors — Suit cannot be said to be only under 
S. 5.3 of Transfer of Properly Act — Suit is 
maintainable under Section. See Specific Relief 
Act (1877). S. 42. 1964 All U 1079. 

-Ss. 53 and 122 — Donor not divesting him¬ 
self of title in property gifted — The deed of 
gift may simply be ignored as a fictitious docu¬ 
ment and S. 53 has no application. AIR l»ol 
All 443 (445) (Pi A) (Pr 17) (DB). 

-S. 53 — Single creditor — Section applies. 

Section 53. applies even where a debtor dis¬ 
poses of his property with the intention of de¬ 
feating one single creditor. There is no distinc¬ 
tion between a case where a transferor 1 had * 
single creditor and a case where he had several 
creditors. AIR 1917 Pat -148, Rel. on: Observa¬ 
tions in AIR 1930 Mad 665 and AIR 1955> Mad 
446. held obiter. (1964 ) 2 Andh LT 381: JIJJJJ 
1 Andh WR 23: AIR 1965 Andh Pra 68 (69) (Prs 
13, 14) (DB). M( , 

-S. 63 — Section applies to fraudulent aliena- 

. . . ■ . t . r _ «i a n i I 


-UO - OCUIUII « * --- J 

on made bv debtor with intention to defeat anu 
elav even one creditor — Benefit under scctio 
annot be refused to a defeated and delayed cr - 
itor merely on the ground that the debtor 
ot have any other creditor at the lime ol i 
lituliion of suit. (1963 ) 2 Andh LT 224. 

-S. 53 — Property standing in name of 


- There is no presumption that it belongs to nu-- 
and. See Evidence Act (1872), Sections 101-1W- 
1956 ) 60 Cal WN 886. 
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_S, 53 — Applicability — The section does not 

apply to sham or simulated transactions in which 
there is no intention to transfer and no conve¬ 
yance of any rights in property. AIR 1953 Cal 
251 (252) (Pt B) (Pr 11) (DB). 

-S. 53 — Section applies to sham transfers — 

Suit under Order 21, Rule 63, Civil P. C. and Sec¬ 
tion 42, Specific Relief Act is maintainable by cre¬ 
ditor. AIR 1965 Her 288 (292. 293) (Pt C) (Pr 17). 

-S. 53 — Debt Laws — Madras Indebted Agri¬ 
culturists (Temporary Relief) Act 15 of 1954). Sec¬ 
tion 6 — Scope — Mortgage in contravention of 
Sec. 6 — LITecI - Validity of mortgage if can be 
challenged in execution proceedings — The vali¬ 
dity cannot be challenged in proceedings arising 
cui ol execution of the mortgage decree — Such a 
mortgage will be valid until it is avoided under 
Section 53 of the Act. See Debt Laws — Madras 
Indebted Agriculturists (Temporary Relief) Act 
lb of 1954), Section 6. AIR 1963 Mud 450. 

-Ss. 53, 2 (d), 5 — Collusive and fraudulent 

decree and execution — Possession delivered to 
auction purchaser — Suit by other creditors for 
declaration that decree and all other proceedings 
are null and void — Suit if maintainable — Sec¬ 
tion 42, Specific Relief Act — (Specific Relief Act 
(1877), Section 42) — (Provincial Insolvency Acl 
(1920), S. 28 (2) ). 

Held, that though Section 53. T. P. Act could 
not in terms apply to the case, the suit was main¬ 
tainable, apart from the provisions of that sec¬ 
tion. Held, further that Section 42 of the Specific 
Relief Act is not exhaustive of the category' of 
declaratory suits and the law docs allow suits for a 
mere declaration which may not strictly fall within 
that section. Held, also that the leave of the In¬ 
solvency Court under S. 28 (2) was not necessary 
ns no remedy was sought in the suit against the 
properties of the insolvent. AIR 1959 Mad 141 (141, 
142) (Prs 2, 3) (DB). 

-S. 53 — Section when comes into operation. 

Only when a suit is instituted by a creditor foi 
avoiding a transfer by the debtor, docs Section 53 
cotne into operation. 1965 Mad WN 283: AIR 1955 
Mad 446 (447, 448) (Pt B) (Pr 5). 

T7§f W — No applicability to barred transfers. 

The section is intended to cover cases of trans¬ 
fers which are capable of being set up and defend- 

Si. 8 ™* not bancd transfers. AIR 1955 Mad 446 
(447, 448) (Pt D) (Pr 5). 


$. 63 — Fraudulent transfer, 

A, fraudulent transfer coming under Clause i 
Ot iScq. 6,, Provincial Insolvency Act (1920), 
P,uo iVmdable under Section 53, f. P. Act indepc 
dcnUy of Uje insolvency of Uic transferor, and o 

vi«Ll S A V ° 4 ,da c le ll " der . Section 53, Provincial Ins 
xcnc-v Act See Provincial Insolvency Act (192 
Section 6 (b). AIR 1955 NUC (Mad) 3169. 

~. A P pl i cab Uilv — Conditions — Pla 
tiff not creditor of transferor — Allegation tl 

XlSTS Imp . cacbed Is sham and colourable 
H suit fails under Section 53 and should be fra 
ed as on behalf of all creditors. C 

creditor n ciiin« T .' P ’ , Ac l\ no doul) l requires that 

must file the suit on behalf of all^he* creditors 51 

fo e nn nda h- , n ran 1 SfCr0r ’. U nccd not c °nform to U 
Sri t C lrauS r Cllon im P<-‘»chcd is a sham a 

lUlc l^b t , ranSa r Cl,0U “ ol inlc » d « d to pm* 

1* 63 rz Civil P. C. (1908), Order 'M R aq 
Suit by defeated decrcc-holdcr in his individi 


right for declaration that transaction in favour of 
claimant was sham and lor setting aside order 
under Order 21. Rule* 58 — Suit is not hit bv Sec¬ 
tion 53, T. P. Act and is maintainable even if 
decree-holder does not take steps under Order l. 
Rule 8. Civil P. C. See Civil P. C. (19081, O. 21. 
Rule 63. AIR 1956 Orissa 58 (DR). 

-Ss. 53. 5, 6, 8. 9. Ill — Under-tenure merging 

in Pain! tenure — Palnidar cannot “releasc”- 
under-tcnure by unregistered deed — Requisites for 
release — Effect of release — (Words and Phrases 
— Release) — (Registration Act (1908), S. 117) — 
(Tenancy Laws — Bihar Tenancy Act (8 of 1885), 
Section 167) — (Bengal Cess Act (9 of 1880), Sec¬ 
tion 99). 

It is well settled that no valid title can he creat¬ 
ed hv relinquishment or release. The release 
presupposes the existence of title in a third per¬ 
son and docs not purport to reronvev that title to 
him. It is tantamount to an admission of existing 
facts hv the ostensible owner. See T. P. Act (1882), 
Section 5. AIR 1957 Pat 706 (DB). 

-S. 53 — Applicability to Shia Muhammadans. 

The provisions of Section 53, T. P. Acl are gene¬ 
ral in terms and govern all communities; a Shia 
Muhammadan cannot he excluded from being 
governed hv those provisions. 1955 BLJR 346: 
ILR 34 Pat 133: AIR 1955 Pat 270 (276) (Pt E) 
(Prs 29, 30) (DR), 

-S. 53 — Scope — Partition designed to prevent 

attachment of joint family property — Not illegal 
—For setting aside partition fraud must be prov¬ 
ed. See Hindu Law — Partition. AIR 1960 Punl 
548 (DB). 

-S. 53 — Fraudulent transfer — Transfer effect¬ 
ed before incurring liability. 

It is true that it is not necessary that a person 
should he actually indeblcd at the time of making 
a voluntary transfer in order to bring it under 
Section 53. 1954 Kcr LT 234: AIR 1954 Trnv-Co 
404 (405) (Pt B) (Prs 5. 6) (DB). 


2. Transfer of property under the section. 


S- 53 — Void or fictitious deed alienating Im¬ 
movable property whether requires to he set aside 
under Section 53. 

Section 53 proceeds entirely upon the assump 
non that the alienation complained of is good and 
operative hut it is liable to lie avoided in the in 
tcrest of the creditors on equitable grounds. A 
need which is void or fictitious is infructuous. It 

Sfif°L I !m. , Dwn S0, , aside al al, « AIR 1962 All 
83 (83, 84) (Pt B) (Prs 4, 5) (DB). 

——S. 53 (!) — Auction-purchaser if can 

challenge validity of transfer. 

, An auction-purebaser can challenge 
the xalidity ol a transfer under Section 53, though 

o? , , L a , rCPr r CSCn,a!h r, e of thc lenient-debtor, i e., 
or the transferor. Particularly when thc auction 

takes place in pursuance of a mortgage decree the 

auction-purchaser represents the interest not o! y 

of the mortgagor but also, to a certain extent of 

which°nre aR nn "“‘l h ° lhercfoic . bd vC U»C pleas 
n r( - np^n the mortgagee himself AIR 

19ol All 443 (448) (Pt F) (Prs 41, 42) (DB). 

—S. 53 — Partition between father and sons — 
Not a transfer within thc meaning of section — No 

ablTnn? parliti ? n . in nueslion is n colour¬ 
able one — Income derived from share given to 

Hv? cann y l bL ‘. mcluded in income of father. See 
Hyderabad Agricultural Income-tax Art / 1 u r 
1950), Section 0. (1962) 2 Andh WH W. ‘ ° f 

5^ “ Partltion D pendlng 

execution - What passes by " l! " 

fraud ol creditors. PurtiRou In 
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\ decree agajnM lather alone cannot lie e\erul 
"• against sun's interests whatever In- Ihe 
m-'lnr <>| p:ulilion. Wind will pavs in the exceii- 
li"ii sale In wliit h suns were not parlies when the 
'.ile lo'-k place aller the partition, is the interest 
n| the lather alone. See Hindu I.aw — Debts AIR 
1931) Rom 278 (I)P»). 

--S. 53 — Partition of joint property. 

Wlieie alter the execution o| a mortgage hind- 
"'!■! on all the members o| the joint Hindu fainilx 
the parlies effect a partition without making pro- 
\isinn lor the payment o| the mortgage debt tin 
partition is Iraudulenl 52 Rom I.R 104: AIR 1950 

Rom 247 (252) (Pt A) (Pr 14) (DR). 

-Ss. 53 and 34 — Fraudulent sale — Evidence 

— Non-payment of consideration — Intention o| 
parlies — Inadequacy of consideration — Effect 
of — Doctrine of lucky purchase. 

Where there is no evidence as to the real worth 
o| the property d will he inadvisable lor Courts 
to apply the doctrine of inadequate consideration 
It is better to apply in such cases the doctrine ol 
"luckv purchasers". Often the lucky purchaser 
Sets a property for less than dh its value. See 
Provincial Insolvency Act (1920i. Section 53. AIR 
1957 Mad 630. 

-S. 53 — Consideration — Essentials of—Trans¬ 
fers for natural love or affection. 

Consideration is the material cause of anv con 
had without which it will not he generally effec¬ 
tual or binding. Transfers for natural love or 
affection are dealt with as transfers without con¬ 
sideration. Sec Contract Ad (1872). Section 2 
td). AIR 1953 MC (Mad) 3163. 

-Ss. 53. 54 — Specific Relief Act (1877). Sec¬ 
tions 42 and 39 — Selling aside transactions —- 
(Evidence Act (1872). Section 92). 

Sale of property real — Intention to defraud 
creditors — Fraud not carried out — Represenla- 
tives-in-interest cannot, without selling aside sale 
deed, recover property upon a mere declaration o| 
their title. See Specific Rebel Act (1877), Sec. 12. 
AIR 1953 Mad 545. 

-S. 53 — Fraudulent transfer — Transfer for 


—-S. 53 — Effect of declaration under. 

'1 he effort o| the declaration under Section 53. 
1- P- Act, is that the transaction does not affect 
the creditors’ right to recover their claims from 
the property transferred. The declaration still 
leaves the deed operative between the parties there¬ 
to and does not amount to cancelling ot 
Hlling aside the deed because the creditors have 
no title or interest m the property to set aside 
the deed as between the parties thereto. 1954 Nag 
EJ 34: ILR (1953) Nag 937: AIR 1954 Nag 129 
(134. 135) (PI D) (Pr 30) (DR). 

-S. 53 — ‘Transfer of properly’ — Transfers 

contemplated by section — Rcnami and sham 
transactions. 

The transfers contemplated bv the section arc 
transfers apparently well made and binding upon 
the parlies but voidable at the option of a credi¬ 
tor it the transfer was made with the intention 
spentied in the section, that is to say. where there 
has taken place a transfer which is ‘priina facie 
valid until set aside. Such transfers must not be 
contused with transfers which arc benami or 
(olourablc and which are. in tact, no transfers, the 
transactions being merely sham and never intend 
ed to he operative. In the latter class of transac¬ 
tions. there being no transfer, the properly, sub 
jeet-m.itter of the transfer, remains in possession 
of the transferor as before but placed in the benami 
name of another, generally to defraud credi¬ 
tors. 

A wakf of properly whether sham or real can 
be declared void under Section 53 as against the 
creditors of the waki| provided the same was exe¬ 
cuted with intent to defeat or delay the creditors. 

1955 BUR 346: ILR 34 Pal 133: AIR 1955 Pol 
270 (275. 276) (PI A) (Pr* 19. 21. 24) (DR). 

-S. 53 — Frame of suit under Ihc section. 

A benami or ism-farzi transaction properly so 
called is really a tri lateral one. The transfer as 
such is not a sham or imaginary one: it is only 
the name ol the ostensible transferee that is ill*** 
sorv or farzi. AIR 1952 Ylndh-Pra 69 (73, 74) 
(PI E) (Pr 21). 


dower. 

The question whether Ihc transaction was reallv 
a transfer ot properly or sham or simulated transac¬ 
tion must be derided on the lads and cir¬ 
cumstances of each particular case. 

Held, on evidence that Ihc plaintiff's wife failed 
to establish that her dower was prompt and the 
deed of sale of property belonging to the 
husband, in her favour in lieu of Ihe dower debt 
\v*is genuine. The sale tleed even il held to he ge 
nuinc was without consideration and was exe¬ 
cuted in order to defeat or defraud the 
creditors of the husband and bid not ailed lhem 
because Ihe deed was a sham transaction. AIK 
1954 Manipur 1 (2. 3) (Pt A) (Prs 5. 6). 

_S. 53 — Transfer of properly — Transaction 

If real or nominal — Ilow to be determined. 

Whether a Irsinsarlion is real <>r nominal clc- 
pends upon the intention of the parties which 
should he gathered Irom Ihe surrounding circum¬ 
stances. In a nominal transaction no Idle effher 
IcgaU-r beneficial, is transferred. [LR (J ^) **>* 
152: 32 Mvs LJ 123: AIR 19o3 Mys 22 (23, -4) 

(PI C) (Pr 6). 

_ S. 53 — Sham transaction — Applicability. 

Section 53 implies the existence of a transfer 
and cannot apply to cases in wind, the traiislei 
is characterised as sham or a mere show witlio 
effecting anv change of title or affecting the right 
ol pa. lies 311 Mvs U 64: II.It (1031) M> ? 407: 
AIR 1951 Mys 1113 (164. 165) (PI A) (Pr 3) (DR). 


3. Validity of transfer under Ihe sccllon. 

- S. 53 — Transfer of equity of redemption 

effected dav before mortgagee filed suit — Transac 
lion is not invalid. AIR 1955 NIC (All) 6. 

-S. 53 — Scope — Framing of suit under - 

Two positions — One where transfer Is prima fact 
valid — Other when it Is ab initio void — Distinc¬ 
tion — Voidness of transfer not patent — Sul* 
creditor for avoiding transfer — Duty of Court. 

Section 53 presupposes a transfer which is P r jnj* 
facie valid, and would be operative but for ® n > 
action taken by the creditors individually or 
representative rapacity. This position has <> 
distinguished from another, where the sale « 
initio void, and does not exist in the eye • ’ 
in that event creditor need not bring anv sUI 
avoiding il. but need only, after obtaining a_de Tf 
against the transferor debtor, attach Ihe P I 
and in the event of a transferee tiling a claim 
or a suit, plead the transfer was ipso facto \ > ■ 

Where the initial voidness of the trans ^. r sum 
patent. Ihe creditor would he bringing a sferce 
ing the best in favour of the Iran 
that the transfer is not void in itself boj^ (j) 
voidable. In such eases Hie ^°url maj « “ v0 j d 

that the suit is unnecessary, ,hc . Section 53. 

in itself, or (ii) avoid the sale n r c ^ morc 

Ihe avoidance being in fax our not Ihc en- 

individual creditors who iiinv ^ be s V. 1 ' J rf r 
lire body or (Hi) reluse to t.nd that the 
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• {i >° TRANSFER OF PROPERTY 

Dissolution to gi\c preference lo one creditor — 
Effect. 

Section 53 deals with transfers o| immovable 
property and it is doubt!ul if a dissolution of part¬ 
nership can, strictly speaking, be considered to 
he such a Iransler. A suit under this section has 
to he instituted on behalf of or lor the benefit ol 
all the creditors and it does not hit a transaction 
by which one creditor is given preference ovci 
others, lor which contingency, proceedings will 
have to he had under some other law. for instance. 
Section 53 or 54 ol tlie Provincial Insolvency Act. 
f»2 Punj LR 224: AIR 1060 Punj 417 (418, 410) 
(PI A) (Pr 3) (DR). 

8. Intent to defeat or delay creditors. 

• -S. 53 — Whether defence based on Sec. 53 

has been taken away — Written statement — Con¬ 
struction. 

Held on facts, that the written statement had 
not been artistically drafted, keeping in view tin 
real distinction between a sham and nominal sale 
which is not intended to pass title and a sale 
which is real hut which is voidable at the instance 
of creditors because the transfer is intended in the 
language of Section 53 (II “to defeat or delay 
creditors”. But in the light of the averments it 
must he held that the defendants raised two dis¬ 
tinct pleas: (1) that the sale was a sham, a 
pretended sale without anv consideration and not 
intended to pass any title to the nominal pur¬ 
chaser and in the alternative (2) that even if it 
were a real transaction supported bv considera 
lion and intended lo pass title to the plaintiff, 
still the same was, having regard to the circum¬ 
stances staled, a fraud upon the creditors and 
therefore voidable at their instance. In these 
circumstances it could not he said that there had 
not been a sufficient plea of a defence based 
upon Section 53 as to justify or entitle the Court 
lo aflord relief if satisfied that the same was prov¬ 
ed. C. Abdul Shukoor Saheb v. Arji Papa Kao, 
(1964) 1 SCJ 168: (1964) 1 Mad LJ (SC) 49: (1963) 
Supp 2 SCR 55: (1964) 1 Andh WR (SC) 49: AIR 
1963 SC 1150 (1153, 1154) (Pt A) (Prs 7, 8). 

9-S. 53 — Question whether sale was to defeat 

or delay creditors within Section 53, T. P. Act — 
Entire evidence before Court — Question of bur¬ 
den of proof is merely academic — Except in a 
rare case where considerations arc evenly balanc¬ 
ed it would have little significance. See Evidence 
Act (1872). Sections 101. 104. AIR 1963 SC 1150. 

• -S. 63 — Transfer with n view to defeat or 

delay creditors — Transfer in favour of member 
of same community. 

Held, that the plainlilf might have been chosen 
bv the vendors because of his willingness to take 
the sale without any searching enquiry as lo the 
circumstances necessitating it, and because there 
would be less publicity in the transaction being 
put through between them — such as for instance 
inspection of the property or enquiries in the 
locality as regards value, etc., which would take 
place if the sale was to a total stranger which 
would attract the attention of the vendor’s credi¬ 
tors. C. Abdul Shukoor Sahel) v. Arji Papa Rao, 
(1964) 1 SCJ 168: (1964) 1 Mad LJ (SC) 49: (1964) 

1 Andh WR (SC) 49: (1963) Supp 2 SCR 55: AIR 
1903 SC 1159 (1155) (Pt E) (Pr 11). 

-S. 63 — Transfer without consideration — 

Fraudulent nature — Determination of. 

The mere fact that a transfer is executed with 
out consideration, as in the case of a gift, will 
not necessarily lead to an inference that the trails 
fer was made with intention to defeat or delay the 
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creditors of the transferor. Each case must be 
examined on its merits. AIR 1923 Nag 314 
Disling. AIR 1959 Ajmer 41 (41, 42) (Prs 6, 6).’ 

--S. 53 (1) — Intent lo defeat or delay. 

ObiterIt is not only the defeat’ of credi¬ 
tors that is contemplated bv Section 53 but also 
their being delayed and the creation ol an in¬ 
terest in a third person might well delay, though 
it cannot defeat a mortgage. AIR 1951 AH 443 
(447, 448) (Pt D) (Pr 38) (DB). 

-S. 53 (1) — Intent to defeat or delay. 

Obiter :— If the mortgagee’s debt is not satis 
(led out of the property mortgaged, a personal 
decree will be obtained and, in satisfaction of that 
decree other properly belonging to the mortgage 
may be taken. Thus the transfer of his other pro 
perty bv the mortgagor, when the mortgaged pro 
pertv is not sufficient lo satisfy the mortgage debt, 
can well indicate an intention to defeat or delay 
the mortgagee. AIR 1951 All 443 (447, 448) 
(Pt E) (Pr 38) (DB). 


-S. 53 (2) — Applicability — Sale deed — Exe¬ 
cution and registration in place where previous 
transactions were effected — Effect — Inference 
of intention, to defeat creditors. Such registration 
would not operate to defeat the rights of innocent 
third parties. See Registration Act, Ss. 17, 18 
22, 51 and 80. AIR 1962 Andh Pra 94 (DB). 

-S. 53 — Scope — Transfer to defraud credi¬ 
tors — Distinction between real sale and sham 
sale. 

Section 53, T. P. Act really applies to a transfer 
where a sale is valid and effective for all purposes 
until it is set aside on the ground that the same 
was made with intent to defraud or delay the 
creditors ol the transferor. Such a transfer is 
voidable at the option of the creditors who arc 
defrauded: it is otherwise valid and binding on 
Hie transferee. On the other hand, there are 
Benami transfers which are merely sham; they arc 
not meant to b<* operated between the parlies. 
1960 Jab LJ 1171: 1960 MPLJ 1029. 

-S. 53—Transfer of properly—Gift by assessce 

In favour of wife and children — If Intended to 
defeat creditors — Intention to cheat future credi¬ 
tors — Voidability — Income-tax liability — Indian 
Income-tax Act, 1022 (Central Act 11 of 1022). 


The assessce was doing business in cloth, pos- 
essed about 290 acres of coffee plantations, » 
muse in the State of Hutch, substantial cash in his 
tanking accounts, and had no debts during the 
leriod material lo the case. The assessce (luring 
he relevant time purchased an extent of nine acres 
if land also. By a deed of settlement the assessc 
if ted the coffee plantations to his second wife ana 
ier children. In April 1947, the assessce sold m 
line acres of land purchased by him recently, r 
he assessment vear 1948-19, the profits of this s 
.f lands were brought to tax bv the dcparlmcni 
he assessment for the year 1948 - 49 , and 
isscssment for the years 1944-45 and 1950-51, 
be subject-matter of reference in the High 
ts the tax due for the above two years was 
.aid, in the tax recovery proceedings the Loi 
or attached the lands already gifted by the* as “* 
ee. The claim put forward by the donees wa 
i!lowed by the Collector and a suit bad * 
iled to set aside the summary order I het » , 

'.ourt decreed the suit holding that *he g ^ 

vas a transfer intended to defeat the ere ,» fliizh 

lonees under the gift deed appealed to the ID 

Held, it is now well settled that for the PurP 0 ** 

»f avoiding a transfer by a debtor under S 

>f the T. P. Act. it is not necessary that «£ 1 a , 
cror should have been actually mdeweu 
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TKANSFEH OF PROPERTY ACT ( 1882 ). S. 33, No| c 9 


' ' Hi, ", -i.r « r«-«IiIalone, if 

. ,.‘ l sl,ll ,. ,w 111 "I ntclilors voidable 

, liV ,. s . ,Ui - 1 " be ‘Ichauded or dclav- 

7 L V.r I ) ;r ; tll): I, ,{ (193*) Trav-Co 788: 

(1)1{) rraV ' C ° 237 (238) ( Fl ,J ) d*rs 2. 3) 
9. Rcnaini (ransarlions no( necessarily fraiidu- 

I (Mil. 


S. 33 — Henami (rnnsaelion 
findings as to — .No interference 


Concurrent 
(Civil l\ C. 


(1908). Sections 100-101). 

If is well set I led that a purchase of the pro¬ 
perly being ln.nunii is a question o| lad and 
when there are concurrent findings, those are 
binding in second appeal on the High Court 
1939 Audit LT (SGI: (1959) 2 Andh Wit 140: AIR 
I960 Andh Pra 70 (74) (Pt 1J) (l» r 10) (I)B). 

Ss. 53, 41 — Rcnaini transaction — Evidence 
of benaiui nature. 

1 lie essence of a henami is the intention ol 
the parties. The source ol sale price also plnvs 
a large part in the determination of the nature 
of the transaction. AIR 1936 Andh Pra 225 (227) 
(PI A) (Prs 10, 11, 12) (DR). 

-S. 53 — Henami transaction — Nature 

Determination ol — Court must rest its finding 
on evidence. AIR 1933 NIC (Cal) 5348 (DR). 

-Ss. 53. 39 — Advancement — Henami transac¬ 
tion — (Evidence Act (1872). Sections 101 to 103). 

The onus of proving the henami nature is on 
the person who alleges a transaction to he 
henami. See T. P. Act (1882), Section 39. AIR 

1953 Hvd 77 (DB). 

-Ss. 53, 41 — Henami transaction — Test of 

henami indicated — Husband paying money — 
Purchase in name of wife — Burden is on wife 
to show that purchase in her name was by way 
ol gift or advancement — If onus is not dis¬ 
charged presumption is that husband is owner — 
Source of money though not conclusive, is main 
lest. See T. P. Act (1882), Section 41. AIR 1955 
Madh Him 148 (DB). 

-S. 53 — Sham and henami transactions • — 

Distinction — Plaint id’s father conveying properly 
to N without parting with possession — Subse¬ 
quently N in his turn conveying same property 
to plaintiffs mother — Suit for declaration that 
plaintiff was sole preferential heir to her mother 
and for injunction restraining defendants, her 
brothers from taking possession of properties — 
Question whether conveyances were henami in 
nature — Conveyances held were sham and 
nominal as distinct from henami — Per 
Jagadisan, J. — Defendants were not barred 
Irom resisting suit by reason of their allegation 
that apparent title stood in name of non-mem¬ 
bers of family. 1LB (1964) 2 Mad 483. 

-S. 53 — Nature of. 

A henami transaction is not per sc an illegal 
transaction and it will not bring the ease within 
the principle that a man is precluded from ob¬ 
taining relief in respect of transactions the pur¬ 
pose of which was illegal and has been neconi; 
plj.shcd. Case Law Rel. on. AIR 1055 NFC 
(Mud) 3920. 

-S. 53 — Henami transaction — Proof of 

henami nature — Onus is on the person who 
:ill<"*<\s 2 i transaction lo Ik* benaini. -Nag 

LJ 160: ILR (1951) Nag 334: AIR 1952 Nag 246 

(247) (Prs 9, 10, 11). 

-S. 53 — Essentials of henami nature — Con¬ 
sideration of motive, relationship between parlies 
and source of consideration necessary — Trans- 


:i«-lion III question held henami X«... n 

I ran sac l ions. AIR 1962 Orissa 74 (DB). i,,ni 

~ v 'v o3 — Henami transaction. 

Section 53 contemplates that there is a inn, 
ler in tact though made with the fraudulent™* 
lention to defeat the legal rights ,f X? 1 ,n ; 

Where, hoover? Ih c ImaSioTi 
entirely liclilious and colourable or in other 
words where the transaction is farzi or ben mi 
M e provisions ol Section 53 do not come 2 

(Prs 7, 8)'. AIR I9 ° 8 Pa ‘ 508 f 570 ’ 571 ) (Pi C) 

- S. 53 — Henami transactions — A henami 
hansler per se will not come within the mischief 
ol Section ,»3. 62 Pun| LR 224: AIR 19((n i> lin i 

417 (418, 419) (Pt R) | Pr 3) (DB) J 

10. Mho can avoid fraudulent transfer. 

* T S. 63 — Suil by transferee — Clalmnnl 
under Order 21, Rule 63. Civil P. C. — Transfer 
can be avoided under Section 53 even by way of 
defence lo such suit by the nltnchlng creditor - 
Suit In representative capacity not necessary. 

It is not correct to say that a transfer which is 
voidable under Section 53 (1) of (he Transfer of 
I roperly A<*| ran l>o avoided only by a suit filed 
bv a creditor impugning the transfer on behalf 
ol lumsell and the other creditors and not by 
\yay of defence to a suit under Order 21, Rule 63. 
Civil P. C. by a transferee claimant whose ap¬ 
plication lias been rejected in summary proceed¬ 
ings under Order 21. Rules 58 to fit, Civil P. C. 
AIR 1920 Mad 748 |FB), Approved. C. Abdul 

Shukoor Saheb v. Arji Papa Rao, (1964) 1 SCJ 
168: (1964) 1 Mad LJ (SC) 49: (1964) 1 Andh WR 
(SC) 49: (1963) Supp 2 SCR 55: AIR 1963 SC 
1150 (1160) (PI I) (Prs 29, 31). 

• - S. 53 — Fraudulent transfer — Both trans- 

lei or and transferee in equal fraud — Fraud 
carried out and creditors of transferor defraud¬ 
ed — Possession with transferor — Suit for pos¬ 
session by transferee — Fraud can be pleaded 
in defence — Court will not help transferee — 
Trusts Act (1882), Section 84 — ILR 31 Bom 

105 and ILR 56 Mad G16: AIR 1933 Mad 457: 
145 Iiul Cas 308 and ILR 59 Mad 289: AIR 1930 
Mad 88: 159 Ind Cas 729 and 32 Mad LJ 484: 
AIR 1918 Mad 365: 43 Ind Cas 352, Overruled; 
S. A. No. 1656 of 1947, D/- 16-11-1951 (Mad). Re 
versed. (1962) 2 Mad LJ (SC) 101: (1962) 2 Andh 
WR (SC) 101: (1962) 2 SCJ 437: (1962) 2 Andh LT 
405: (1962) 3 SCR 739: AIR 1962 SC 370 (375, 370) 
(Prs 12, 15, 23, 24). 

- S. 53 — Sham bul fraudulent transaction — 

Suit under Section 53 is not sustainable — There 
is no distinction in this respect between mort¬ 
gage and sale — Suit under Section 42, Specific 
Relief Act for declaration that transaction > s 
sham does not lie at instance of mere 
who has not attached the property. AIR 19°' 
Andh Pra 25 (27, 28, 29) (Prs 5-A, 6, 7). 

- S. 53 — Fraudulent transfer — Father trans¬ 
ferring decrees amounting lo Rs. 4.000 in iavoiu 
of son for Rs. 5.000 due by father to son - 
Transfer deed on stamp paper purchased py 
third parlies — Transfer held was one with in¬ 
tent to defeat attaching decree-holders rign ■ 
(1960) 1 An WR 29: 1960 Andh LT 101: AIK 
1960 Andh Pra 544 (544, 545) (PI A) (Pr 1). 

-S. 53 — Fraudulent transfer — Rlgbl 1° 

**'Obiter :— In a fraudulent transaction effected 
with the object of defrauding creditors, where 
the fraud is carried out, a Court will refus . 
interfere on either side since where the louii 
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mill ti:il, llic law will leave I lie* rase as it Jituls il. 
The assistance of I he Cotirl could he invoked 
only il Hie contemplated fraud was not carried 
out. ILR 35 Cal 551 (PC). Rel. on. (1960) 1 An 
\VR 340c ILR (1959) Andh Pra 951: AIR 196(1 
Andh Pra 222 (226) (Pi A) (Pr 10) (DB). 

-S. 63 — Fraudulent transfer — Fraud carri¬ 
ed out — Suit to set It aside by party or Ids suc- 
cessors-iu-inlerest — If lies — *In pari delicto' 
— Application of. 

Tlie maxim 'in pari delicto potior esl conditio 
defendants is based on public morality and when 
a sole surviving co-parcener or all the co¬ 
parceners then in existence save property hv re¬ 
sorting to henanii transactions in order to do 
privc the creditors of their dues and the hand 
is carried out, it will not be open to the suhse 
fluent born coparceners to recover that very pro¬ 
perty, especially when il is in the hands ol alie¬ 
nees font the ostensible owner. In such a silua 
lion, lhe principle "Let the estate lie where il 
falls” takes effect. AIR 1933 Mad 457, Disting¬ 
uished. 1956 Andhra \YR 943: AIR 1956 Andhra 
225 (227, 228) (Pt B) (Prs 16. 18, 21) (I)B). 

-S. 53 — Applicability — Transfer of mov¬ 
able properly by Judgment-debtor — Rights of 
creditor. 

A fraudulent transaction (in Ibis case it was 
a sale ol a shc-buffalo by the judgment-debtor) 
can be set aside at the instance of the creditoi 
whose interest had been defeated as a result ol 
Ihe fraudulent transaction. AIR 1956 Bhopal 22 
(24) (Pt B) (Pr 10). 1 

-S. 53 — Fraudulent transfer — Gift of large 

portion of properly by father to sons during pen 
dency of suit, retaining very small portion 
utterly inadequate to satisfy decree that would 
be passed against him — Finding Ihut Iransfei 
was with intent to defeat claim of plaintiff and 
other creditors — No error of law — Pleadings 

— rraudulcnt and sham transaction — Effect in 

!' V0 Alternative pleadings. AIR 1065 

kcr 288 (290, 291) (Pi A) (Prs 5, G, 8). 

S. 53 — Eviction of tenants on certain 

grounds nullified by law with retrospective effect 

— Transaction, prior to such law to delay such 
eviction not fraudulent. AIR 1963 Kcr 79 . 

S. 53 — Fraudulent assignment of tenanev 

— Assignee a confederate in fraud — Tenant not 
estopped to prove his possession as against as- 

Ker°79~(Pl 0, B) 1101 he,p assi R np °- AIR 1963 

-S. 53 — Fraudulent transfer. 

The transfer was sham since no consideration 

(Notes) M 0 * 1958 Mad 580, ReI * ° n * 1959 MPLJ 

~S. 53 -- Fraudulent transfer — Test to deter- 
mine - Retention of benefit by debtor is real 
nil 5 » •‘‘Rriculturist debtor in 1955 — 

and rel aining* srmUl 

mi r M.d ( 403 / 404 ) "(Pr 5)?' hM Ani 

t^L 53 . ~ Fraudulent transfer — Indicia — 

J iH i rder *° , deprive decree-holder ol 
Hp d c , re * ~ E nu»y In favour of vendee - 

"f 5j2d2J|“ equ ,y m,,Sl <l ° equ,,y ~ (Eqully) 

vevanr f ®S!S wWch c ° ns ‘i U,le « fraudulent con- 
cnnfJior, mu ^ necessarily depend upon the cir 

?ShT n i °/ CftC r h Cnse - B,,t c ertain broad 
Indian have been formulated in England, America 

?P?« ' R Mad 580 im ' h82 ' 


-S. 53 — Citil P. C. (1908), Order 1. Rule 8 

ami Order 21. Rule 63 -— Suit to set aside 

fraudulent transfers. 

When a soil is originally laid under Order 21 
Rule 63. C. P. C.. an application hv the plaintiff 
f°r amending the plaint s<» as |o bring it ju 
lonformilv with ilu* requirements ol Section 53 
should he allowed. See C. I*. Code (1908) O 1 
Rule 8 . AIR 1953 Mad 619. ' 

~ 53 Avoidance by fraudulent grantor — 

(Trusts Act (1882), Section 84). 

So long as contemplated fraud is not carried 
"Ul or at least there has been im substantial pari 
pcrliirinsinte "I il. the grantor although in pari 
i.elu'lo is entitled in invoke the assistance of a 
l-ourt lor the rccoveiv ol the properties he has 
parted with irrespective of the I a. t whether the 
rustration ol the Iruud was the result of the 
locus pocmlcnliac 01 the transferor or due In 

11 1 AH l-K 92, Not followed. 
{Pr° 11/ *' ,LJ ,23 ‘ l 'J53 Mad 545 (547) (Pt A) 

" s - 53 — Transfer avoided under Section 53 
Jiansaclion is not wiped out hut has no effect 
on e.editors dolcaled or dclavcd. 1963 Mvs IJ 

2 * b! A,U l!IU:l '‘vs 2 .-,7 ( 2 «(l) (Pi It) 

zz?;, 5 ? . . <o„si < i l .,,,i itl | l i* „„ 

T p / int ' f Iriinsk-r ns irau.lulmi. See 
1- P. At I (1882). bed ion 4. ILR (1964) Cut 719. 

S - 53 — Evidence Ad (18721, Section 115 — 
Rvloppel m cases «| fraud — Chandna Tenancy 

ol .(/"“"l' M™'' lor r i)v , ll ' ll;ml claim 

1 <ierr< e-holdci — I-rand accoinpli.shcd — Thik 

oror cannot set up nenami nature of transaction 

U-m'c't ( SU |'!s7ni Tr' 11 '" 1 , ,'i v . . ll ' Sw Evi- 

(DB). ' 8 1 Swl "' n 11:1 All, KW3 Pal 109 

iZI?'Eiro,r- I 'r "' du r ,en ' ' ,an *'* r - A '.. 

licit 1 <\ 1 r«iltdiilcut InuislW or hie 1 

i'o X 

raise an ohjeclioii !,» ih« ,11 1 sla,ul1 to 

iWite &*/} 2 =r 

c&" 

I,Tt er '“ '-Vrmn'/'m 1" , f s 'i' p " sWc 

ZtV «*“•" - CI'H P-'c. (HKINKO.T, 

A'z ssses, ”fh5r: ,o “ -,**. 1 v ■ p - a,.. 

«n behalf of, or l , r . 1 * 'i s,l ‘i * bt l ' ,,s titul- 
creditors. But the !■! ,' ■ «> f all the 

J«b. The contend/,, of lul *5 l( ’ ,vc ,n Pun- 
under Section 53 0 r n. T ' endec that a suit 

could only hi e ,XJ ; lcr 1 of 1) P !'°t> er ‘V Ad 
Code of Civil Proce r! n ? i lC , r ; Hu,e 8 
benefit of nil the crodilnrl * C,la f °l ° r for Uu* 
reiectcd. 63 Pun! LR 3 in.' H » S Vil!i« efori " 1)0 

3,8: Al " >-« "-1 m vm aViR 1 3 f ( 5g 

ter - DbHncHon-'o n K.“ , “ fCr ~ ,?*>»"• Irons- 
or defrauded — Right of. credl,0p delayed 

f-ll by credllor " "v" shv 'u', T 
Iransferred pronertv as hnS. T Allndimenl of 
Sufficiency, P > “ s In debtor - 
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,.(T V| lr;,,,S: r li<,n ": m bo sh;,ln only if it is of no 

li I, .1 1 1 ansaetion which is in fraud of credi- 
l<»is under Seclion .'>3. Transfer of Property Act. 

| s r :l r . cal .! ransac,,on :,Iul 1101 a sham transaction. 
In order that a transfer may he in fraud of credi- 

,ors ,s n,)! necessary that there should he 
jnore than one creditor. Even if a transaction 
is directed lo delrauding one creditor alone, it 
\\ould still he in I rand of creditors voidable bv 
me creditor sought to be defrauded or delayed 
Aor is it necessary tor the creditor seeking Jo 
avoid it to tile a separate suit for the purpose. 
It would he enough that the creditor at whose 
instance the transfer is voidable repudiates the 
same by an unequivocal declaration in that re¬ 
gard. The attachment by the creditor of tin* 
properly transferred under the transfer voidable 
under Section 53. '1. P. Act, as belonging to the 
debtor is a sutlicient repudiation and unequivo¬ 
cal declaration lo repudiate the transaction. 1951 
KL1 310: 1LR (1951) TC 788: AIR 1951 TC 237 
(238. 239) (Pis H, C) (Prs 2, 3, 4) (Dll). 

S. 53 — Plea of fraudulent transfer — 
W ho can take. 

Where A. a co-sharer, transfers his share lo 
his wife B who sues lor partition thereof other 
co-sharer defendants cannot raise the plea that 
the transfer was a sham transaction intended to 
defraud A s creditors. Such a plea can be raised 
only by A s creditors or bv A himself. AIR 1950 
Trav-Co 60 (61) (Pt 11) (Pr 4) (FB). 

-S. 53 — Sale of properly lo defraud credi¬ 
tors — Binding nature of transaction. 

I he motive ol pulling the property beyond the 
reach of the creditors, does not bv itself make 
the transaction a sham one. As far as the parties 
to the sale are concerned it is a perfectly 
valid and a binding transaction; il is open onlv 
to the creditors to bring a suit for avoiding the 
sale on the principles contained in Section 53 ol 
the T. P. Act. AIR 1952 ‘ Yindh-Pra 69 (72) 

(Pt C) (Pr 15). 

-S. 53 — Fraudulent transfer — Who can 

avoid. 

A person cannot, on the one hand, make a 
fraudulent transfer to del cat somebody else’s in¬ 
terests, and then sue to recover the properly from 
the transferee after the fraud has materialis¬ 
ed. Hut il the fraud is only intended, and has 
not yet materialised to any extent, then the Court 
should not refuse assistance. Case law ref. 
AIR 1952 Ylndh-Prn 69 (73, 74) (Pi D) (Pr 21). 

11. “At Ills option”. 

-S. 53 — ‘At his option’. 


A creditor having the right to avoid a transfei 
under Section 53 can do so bv anv act which 
shows clearly and unambiguously an intention to 
avoid il. The right to avoid does not depend on 
the ability lo establish fraud in a Court of law, 
though its practical worth will he nothing with 
out il. (1953) 2 MU 737: 66 Mad LW 729: AIR 
1954 Mad 173 (174, 175) (Pi B) (Pr 4). 

-S. 53 — ‘At his option’ — Plea In defence. 

The avoidance of transfer need not necessarily 
he by way of a suit instituted lor the purpose. 
But a creditor may manifest his intention to 
avoid the transaction otherwise than bv filing a 
suit, as. for example, bv attaching the property 
transferred. Voidable transactions may he avoid¬ 
ed by any open or unequivocal declaration 
of an intention to avoid them. It is open to an 
attaching decree-holder to plead in defence to a 
suit by the alienee whose claim has been reject 
<_•<! that the transfer to him was fraudulent 
under Section 53. 1955 BLJR ,146 :IFR 34 Pal 


m^AH! 1955 Pat J7(. (275, 270) (PI B ) (P r 24) 

I^Tniofe 7».‘ A ' ' ,iS 0P,i °"’ ~ AV " Ha,m ' <* 

To avoid a transfer which is voidable undtf 
s " *ion I ran si or of Properly Act it iT noi 
necessary that a separate suit should' I* ffcj 

<«nd that it is enough that a creditor or creditor* 
.••I whose instance lh e transfer is voidable repu- 
(hate the transfer bv an unequivocal declnn- 
lion in that regard. 43 Mad 70u (FB) and AIR 
1936 Mad 401*. Rel. on. (’51) 1951 KLT 310* ILK 
(1951) Trav-Co 788: AIR 1951 Trav-Co 237 PH? 
239) (Pt C) (Pr 4) (DB). lmM * 

12. Plea in defence. 

--S. 53 — Civil P. C. (1908), Order 6, Rule 2 

~ .Inconsistent pleas — Plea that gift deed is 
fictitious — Other plea that deed is liable to he 
set aside under Section 53 are not inconsistent 
and mutually destructive pleas and can he taken 
simultaneously. See Civil P. C, (1908). Order 6. 
Rule 2. AIR 1951 All 443 (DB). 

S. 53 (1) — Plea under Section — Plea can 
he taken in defence bv creditor — Obiter. AIR 

(1951) All 443 (448) (Pi G) (Pr 43) (DB). 

S. 53 — Defence of fraudulent transfer by 
attaching creditor — If open. 

It is open to an alnrhing creditor to plead in 
del once that the transfer was in fraud of credi¬ 
tors. AIR 1920 Mad 748: 39 MLJ 350 (FB), Foil. 

1958 Andh LT 938: (1959) 1 An WR 72: AIR 

1959 Andh Pra 280 (287) (Pi I) (Pr 31) (DB), 

-S. 53 — Suit by debtor — Defeuec by credi¬ 
tor based on seclion — If barred. 

In a suit by a debtor or his assignee under 
Order 21. Rule 03. C. P. Code, it is open to a 
creditor to raise by way of defence a plea that 
the claim made by the plaintiff is based upon a 
particular transaction which is bad as being hit 
by Section 53 of the T. P. Act although the suit 
is not a representative one. This is the law under 
•hat section both before and after his amendment 
in 1929. 56 CWN 740: AIR 1953 Cal 251 (257) 

(Pt C) (Pr 46) (DB). 

-S. 53 — Plea In defence. 


A creditor who is defeated or delayed enn 
treat the transfer as voidable and not binding 
«>n him. There is nothing in the language of Sec¬ 
tion 53 expressly depriving him of the option to 
treat such a transaction as voidable. There 
nothing in the language of Section 53 even as 
amended, barring the defendant from raising the 
plea on the principle of Section 53. Thus the plea 
under Section 53 is open lo the defendant in a 
suit where the plaintiff seeks to enforce a mort¬ 
gage which is attacked as a fraudulent transfer 
1956 Mad WN 584: (1956) 2 Mad U 157: AIK 
1956 Mad 682 (684) (Pt A) (Prs 10, 11). i- 

-S. 53 — Plea under can he raised as defence 

lo suit under Order 21, Rule 63 *— (C. P- Cod 
(1908), Order 21, Rule 63). jv y 

The institution of a suit lo avoid fraudulent 
transfer is not the onlv mode of avoiding 
may lie made by way of defence in a suit broug 
lo enforce lhe transfer. Thus in a suit under Ah • 
Rule 63, C. P. Code, by a defeated claimant o 
lhe basis of a transfer made to him by " ie 
lor, or creditor who has attached the proper^ly 
execution of his decree may plead in defence ‘ f 
the transfer was fraudulent under Section 
the Transfer of Property Act. AIR 1954 Mil *P 
1 (3, 4) (PI D) (Pr 10). 
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•S. 53 — Plea that transfer was made with in¬ 
tent to defeat or delay realisation of plaintitrs 
debt — Alternative plea that sale was fictitious 
■— Plaintiff cannot be non-suited merely because 
the sale has not been proved to be fictitious. 
AIR 1055 NUC (Raj) 234a. 

13. “Good faith/’ 

-S. 53 — “Transferee in good faith” — 

Marriage settlement transferring all property of 
indebted settlor — Grantee charged with notice 
of fraud — Transaction is voidable. AIR I960 
Mad 53G (537) (Pt B) (Pr 7). 

-S. 53 — Good faith — Mortgage for pre¬ 
existing debt — Creditor aware of precarious 
financial position of debtor at time of mortgage 
— Plea of good faith, can stand under this sec¬ 
tion but not under Section 53. Provincial Insolv¬ 
ency Act. See Provincial Insolvency Act (1920), 
Section 53. AIR 1952 Sau 47 (DB). 

14. Representative suil — Its form and object. 

•-S. 53 — Civil P. C. (1908), Order 21. R. 63 

— Suit under Civil P. Order 21. Rule 63 for 
declaration that sale by judgment-debtor is In 
fraud of creditors — Plaintiff being sole creditor 
of judgment-debtor — Form of suit. 

Even if it be considered that a suit to set 
aside a sale deed under Section 53 of the Trans¬ 
fer ot Properly Act is necessary before the 
declaration under Order 21. Rule 63 of the Code 
ol Civil Procedure could be granted, where there 
is no other creditor except the one in execution 
of whose decree the proceedings under Order 21, 
Rule 63 have arisen, the suit lor declaration as 
brought by that creditor would satisfy the 
requirements of the fourth clause of S -53 of 
the Transfer of Property Act as the plaintiff is 
the sole creditor and the suit is consequently on 
behalf of all the crcdilors. Fazal-ul Rahim Khan 
v Nawal Kishore. 1952 All LJ 101: 1952 All \VR 

gg{ (P? : 2) 9 (FB)*. D (HC| 561 A,R 1952 A “ 226 

53 Suit filed in representative capacity 
ReIief against fraudulent transfer — Not out¬ 
side the scope of the suit. See Civil P. C. (1908) 
Order 21, Rule 63. AIR 1903 Andh Pra 6 (DB). 

S. 53 — Applicability — Suit under Order 21, 
Rule 63, Civil P. C. — Frame of — If to be in 
representative capacity — Suit under Civil P. C., 
Order 21, Rule 63 for declaration that sale 
b Y • J ? d ^ m . enbdeblor is in fraud of creditors — 
Ptamtifi being sole creditor of judgment-debtor 

c ^! t ., as n br i >u ^ ht is in representative capacity. 

?nrn C * V, i.A C - (1908) ’ 0rder 21, Rule 63. AIR 
1959 Andh Pra 280 (DB); 

S. 63 — Absence of clear averment In plaint. 

fln J m * Te allegation in the plaint that the lease 
and the kobala executed by the debtor are 
fraudulent transactions intended to defeat the 

the c T editor merely indicates the motive 
for the execution of the lease and the kobala. 
UnJess therefore there is a clear averment that 
the suit is being filed on behalf of the plaintiff 
and all other creditors of the debtor, the suit 

o? n wr^ e r . e « arded a f ° ne _ under ^e provisions 

(Pr S 3) (DB) 53 ’ AIR 1954 Cal M0 (441) (Pl A) 

I S * Suil to declare partition to be fraud 

on creditors --- Suit when not filed in representa 

/ionm aP rf i y * maintainab le- See Civil P. C. 

(1908), Order 1, Rule 8. AIR 1963 Guj 276. 

TTTf'.f 3 II . Su j l under 0rder 21 • Rule 63 — 

«f / a ^ nS 11101 deed of assignment was in fraud 
of creditors — Principles of Section 53, T. P. Act, 
[Vol, 14.] Fn.D. 25. 


relied on — Suit must be representative ono 
under Order 1, Rule 8. See Civil P. C. (1908), 
Order 21, Rule 63. AIR 1963 Ker 336. 

S. 53 — Transfer by judgment-debtor — 
Transferee’s objection to attachment upheld — 
Suit by decree-holder for deelaralion lhal trans¬ 
fer was made to defeat his claim — Maintain- 
nbility — (Civil P. C. (1908). Order 21, Rule 63). 

The suit being one to avoid a transfer said ta 
have been fraudulently made by the judgment- 
dvbtor in favour ot his wile, ought to have been 
brought in a representative capacity. AIR 1948 
Sind 78; AIR 1939 Pat 138 and AIR 194(1 All 72. 
Dissented from. Madh BLR 1955 Civ 574: ILR 

2!,7: A,K 1955 159 (159, 

160) (Pt A) (Prs 2, 7) (DB). 

—-S. o3 — Object of representative suit. 

.... , e br ‘ llc, P*' d “hject in compelling the plain- 
till in cases under Section 55 to sue on behall! 
, or for tb e benefit of all the creditors is that the 
transferees and the transferors may not b e haras- 

vih IitiRati0l,s of similar nature. 
Madh BLR 19;>o Civ 574: ILR (1955) Madh Bha 

297: AIR 1955 MB 159 ( 160 ) (Pt C) (Pr 6a) (DBb 

n -, S ‘i , ? l,lt mus t be representative one —- 

on'hluu ph “n l thal s,,it was for plaintiffs and 
on behall of other creditors — Express permis- 

Order° f l RTVi^P °, blaim ‘ d ~ Notices under 
Uider 1 , R. 8. Civil P. C. not issued — Everybody 

concerned including Court forgetting about it — 

rhesc points raised for first time in appeal — 

ti^on qq n r COl | d D r° l be condoued under Sec- 
be rpmp n l 1 1 p * C ' a - appeIlate stage but could 
^/t d d by sran,, nc permission to plaintiffs 
and by issuing notice to creditors if nature of 

310- In!? 1 T C ,an A t(b , lfKi2 MPLJ 696: 1962 MPO 

(3fri 305) (Vi m,f R A ?. 1902 Madh 363 
30o) (Pt B) (Prs 6, 6, 7, 8, 9, 10) (DB). 

S. 53 — Fictitious and fraudulent trnn<m*- 

l™™'- 1 !”'!. ~ ? lolnl ■»■'«'»!! a«"u!S 

SU U J>uil need n ° l b e a representative 

There is a dislinction between a fictitious and 

nctiHous' clmradef a o| d the'Transfer™he® nK rff 

« jSb'uWMW MPC iu-'mi' wfi'lk 

RulAn 53 _'7>/ ro f cdurc r Suil un >1" Order 21. 
l Objet lion at late stage that it should 

be m representative capacity uSder S e ?u™° U “ 
nhini 7 C , ourts du, v to allow amendment 


■S. 53 


- Representative suit bv 
insolvent under Section 53 , T P m 

-^cifon m £ 

ZTZrZ* Vires' 'F'” 

U908), ^ectien E^ptanalSin ^ 

ft; iiu^S und « 

— Suit must be brought in* a renresen^t* under * 
city under Order 1, Rule 8 of S p 'f'l? 4 * 
in the circumstances of the chsp p wher ® 

one under Section 53, T P Act c ’~ .f s !® nc » 
U908,. Order 21. Ru,4 ^MaW^ 
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-- s - 53 — Suit by attaching creditor for avoid¬ 
ing transfer made with intent to defeat his claim 
If should be brought in a representative capa¬ 
city — Order 21, Rule 63. 

A suit by an attaching creditor under Order 21, 
Rule 63 o! the Code ot Civil Procedure, to 
establish his right to attach and bring to sale 
certain properlv by avoiding a trails!er of the 
property on the ground that it had been made 
with the intent to delcat his claim may weli in 
certain circumstances be in essence a suit under 
Section 53 ot the Iransler of Property Act and 
must be brought in a representative capacity in 
compliance with the provisions of Order 1, 
Rule S of the Code. It is the duly of the Court 
to see whether the suit should be proceeded with 
in a representative capacity or not. An amend¬ 
ment should be freely allowed to bring the suit 
in conformity with the provisions of Section 53 
of the Transfer of Property Act. (1958) 2 MLJ 
540. 

-S. 53 — Creditor — Auction purchaser or his 

transferee — Suit to enforce rights acquired at 
Court sale — If should be representative. 

A purchaser at an execution sale or his trans¬ 
feree cannot be termed creditor of the .1. D. and 
a suit by him to enlorce the rights acquired bv 
virtue of the Court-sale alleging that the settle¬ 
ment deed by the J. D. was executed with intent 
to defraud the D. 11. need not be a representative 
one under Section 53. AIR 1921 Pat 53: AIR 1933 
Cal 812. Rel. on; 50 Mvs 11CR 321. Disting. 30 
Mys U 64: ILR (1951) Mvs 407: AIR 1951 Mvs 
103 (105) (Pt B) (Pr 4) (DB). 

-S. 53 — Representative suit — Suit by one 

creditor under Order 21, Rule 63, Civil P. C. — 
Permission under Order 1, Rule 7 not obtained 

— Suit cannot be considered to be representative 
within the scope of Section 53, T. P. Act. 62 
I»un LR 224: AIR 1960 Punj 417 (418, 419) (PI C) 
(Pr 3) (DB). 

15. Auction purchaser whether a subsequent 
transferee. 

-S. 53 (2) — Settlement deed by two brothers 

— Indebtedness by one of them meanwhile — 
Creditor bringing properly to sale — Gilt deed 
whether avoided — Suit by creditor for declara¬ 
tion of settlement deed as fraudulent — Decree 
lor costs — Sale in execution — Transler of 
such property could prevail over title of the 
donee under the settlement. (1953) 2 Mad LJ 
737: 66 Mad LW 729: AIR 1954 Mad 173. 

-S. 53 — Auction-purchaser. 

An auction-purchaser is as such neither a credi¬ 
tor nor a transferee within the meaning of Sec¬ 
tion 53. (1953) 2 MLJ 737: 66 Mad LW 729: 
AIR 1954 Mad 173 (175, 176) (Pt C) (Pr 5): 

-S. 53 — Auction-purchaser. 

When a decree-holder enlilled to avoid a trans¬ 
fer ol properly under Section 33 has ejected to 
do so bv bringing the properties to sale in execu¬ 
tion of his decree, that avoidance enures lor the 
benefit of the auction-purchaser, notwithstanding 
that lie is not himself a creditor or transleree. 
AIR 1915 Bom 89, Dissented from. (1953) 2 MLJ 
737: 66 Mad LW 729: AIR 1954 Mad 173 (176) 
(Pt I)) (Pr 6). 

.-Ss. 53 (2) and 2 (d) — ‘Subsequent trans¬ 

feree’ — Auction-purchaser at execution sale — 
Position of. 

Clause (<1) of Seclion 2 read with the preamble 
makes it clear that the T. P. Act does not apply 


to transfers by operation of law or by or m 
execution ol a decree or order of a Court of 
competent jurisdiction. The transfers governed 
bv tlie Act are transfers bv ‘act of parties' 
Hence, purchase at an auction sa| e is not a tnns" 
icr as contemplated by the Transfer of Property 
Ai t and. is. therefore, not validated or invalidat¬ 
ed by anything contained in the Act. According¬ 
ly the expression ‘subsequent transferee* in sub¬ 
section (2) of Section 53 does not include a 
purchaser at a Court sale. AIR 1958 Pat 568 
(569, 570) (Pt A) (Pr 4). 


16. Onus of proof. 

•-S. 53 — Transfer in good faith — Burden 

of proof — Fraud on part of transferor proved 
— Burden to show that transferee was transferee 
in good faith is on transferee. C. Abdul Shukoor 
Sahib v. Arji Papa Rao, (1964) 1 SCJ 168: 
(1964) 1 Mad LJ (SC) 49: (1964) 1 Andh WR 
(SC) 49: (1963) Supp 2 SCR 55: AIR 1963 SC 
1150 (1157) (Pt H) (Prs 17, 18). 

-S. 53 — Sham transfer — Onus — Reliance 

sought to be placed on the fact that transferee 
had no possession or had no funds to make pay¬ 
ment of price — Person challenging genuineness 
of transaction lias to establish such facts — 
(Bcnami — Husband and wile). AIR 1955 NIC 
(Cal) 2867 (DB). 


-S. 53 — Fraudulent transfer and fictitious or 

henanii transfer — Distinction — Burden of 
proof — Evidence Act (1872), Sections 101-103. 

The law draws a clear distinction between a 
fraudulent transfer under Section 53, T. P. Act 
and a fictitious or bcnami transfer. If a trans¬ 
action is lictitious it is never intended to exist.. 
If, however, a transaction is fraudulent, it i* 
intended to exist though its object is to defeat 
the legal rights of other people. Whether the 
question be one of sham or bcnami transaction 
or of fraudulent transfer the burden of proof is 
on Hie person who sets up the plea. (’51) 1959 
KLT 502 (DB). 

-S. 53 — Fraudulent and collusive transfer — 

Suit to set aside — Burden to show that trans¬ 
fer was fraudulent etc., is on plaintiff — Trans¬ 
fer of immovable property bv person in favour 
of his daughter, who was child widow, living on 
maintenance, during pendency of money suit 
against transferor is significant — Plaintiff ncia 
showed by circumstances that transfer WJ,S 
fradulcnt and collusive. AIR 1950 Kulch 57 
58) (Prs 2, 8). 

-S. 53 — Burden of proof — Intention 

defeat or defraud creditor — (Evidence 


(57, 

to 

Act 


(1872), Section 102). 

The burden of proof in a suit under Section 53, 
T. P. Act, that the alienation was made with a 
view to defeat or delay the creditors is on ine 
plaintiff. Plaintiff must plead and prove circum- 
stances to discharge his onus. If he makes 
a prima facie case of fraudulent intention, 
burden sifts on to the transferee to prove 
good faith. . 

It is not enough to bring out circumstance 

which create suspicion. The decision must. 
upon legal grounds established by legal test 
and not on suspicion. 

Mutation of names by itself is not e 

discharge the onus that lies on the tia 
1904 Na« U 31: ILR (1953) Nag 937: AIR 1"” 
Nag 129 (131, 132, 134) (Pt A) (Prs 13, 2/) (D B h 

-S. 53 — Fraudulent transfer — Defeating °r 

delaying creditors — Burden of proof — lucn 
of fraud. 
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The burden of successfully assailing 
lion initially lies on Ihe creditors. 

Punj 361 (363) (Pi D) (Pr 5) (DB). 


a transac- 

AIR 1961 


17. Limitation for suits under the section. 

--S. 53 — Limitation — Suit for declaration 

that alienation is not binding on plaintiff-credi¬ 
tor — Starting point ot limitation — Starting 
point of limitation under Article 120. Limitation 
Act is the date on which circumstances entitling 
the plaintiff to have his interest guarded first 
comes to his knowledge as the right to sue then 
accrues to him. See Limitation Act (1908), Arti¬ 
cle 120. AIR 1939 Andh Pra 280 (DB). 

-S. 53 — Limitation Act (1908), Articles 91, 

120 — Suit by creditor under Section 53 — Arti¬ 
cle 120 and not Article 91 applies — Starting 
point — Burden of proof. 

Starting point of limitation is the date on 
which circumstances entitling the plaintiff to 
have his interest guarded first comes to his know¬ 
ledge as the right to sue then accrues to him. 
See Limitation Act (1908), Article 91. AIR 1951 
Mad 388. 

-S. 53 — Suit for avoiding transfer — Limita¬ 
tion — Starling point — (Limitation Act (1908), 
Article 120). 

A suit lor declaration under Section 53, T. P. 
Act is governed bv Article 120, Limitation Act 
and the starting point of limitation under Arti¬ 
cle 120, Limitation Act. is the date on which 
circumstances entitling the plainlilT to have his 
interest guarded first comes to his knowledge, as 
the right to sue then accrues to him. 1954 Nag 
LJ 34: ILR (1953) Nag 937: AIR 1954 Nag 129 
(13o) (Pi E) (Pr 31) (DB). 

SECTION' 53-A 
SYNOPSIS 

(Transfer of Property Act (1882), S. 53-A.) 

1. Doctrine of part performance — Nature of. 

2. Scope. 

3. Applicability. 

(A) Necessary conditions. 

(B) Does not apply. 

4. Retrospective operation. 

5. “Contracts to transfer”. 

(A) Terms ascertainable with reasonable 
certainty. 

6. Written agreement — Necessity of. 

7. Unregistered deed — Admissibility. 

8. “Acts in furtherance of tbe contract”. 

9. Possession of transferee. 

10. “Transferor”. 

11. “Any person claiming under him”. 

12. \\ illingncss of transferee. 

13. Available as defence only. 

14. Plea of part performance. 

15. “Only If contractor transfer Is Invalid for 

manner” C ° mp,etI ° n In prescribed 

16. Proviso. 

17. This section and Section 27 Specific Relief 

18. Transfers before th e Act. 

19. Law In states to which Act did not apply. 

1. Doctrine of part performance — Nature of. 
—S, 53-A — Doctrine of part-performance — 


Matter of legal right and not an equitable 
doctrine. 

In so far as (he equitable doctrine of part- 
performance is concerned, having regard to the 
statutory enactment in Section 53-A, it is no 
longer an equitable doclrine. No doubt there are 
still many differences between the equitable 
doclrine as applicable in England and Ihe right 
which has been given under Section 53-A. But 
it is clear that where a sale-deed is inadmissible 
in evidence for want of registration, it can be 
used for collateral purposes, particularly where 
the defendant is in possession as a consequence 
of the transaction of sale and the plaintiff is 
seeking to recover possession of the land which 
was given pursuant to that sale deed. The provi¬ 
sions of Section 53-A are not to he applied on 
equitable consideration, it is a legal right given 
by a statute and it is wrong to sav that equitable 
considerations will prevail, and that since the 
detendant did not have the document registered, 
he cannot have the benefit of Section 53-A. 
(1957) 1 Andhra WR 366. 

-- s * 53 -A __ Equitable doctrine of part per¬ 
formance — Section 53-A recognises doctrine in 
a modified form. 

Ihe doctrine uf part performance is an equi¬ 
table doctrine designed to relieve the vigour of 
the law and provide a remedy when a transfer or 
an agreement to transfer falls short of the 
requirements laid down by the law. In England 
it was developed by the Equity Courts. In a 
modified lorni it has been recognised statutorily 
m India being embodied in Section 53-A of the 
T\ P. Act. AIR 1903 Mad 310 (311) (Pt A) (Pr 4) 

- -S. 53-A — English and Indian Law — Dis- 
~ “ Sui1 by person entitled to benefit of 

Whereas in English law the equity of Dnr t 

K" 1S !m acl,ve *l uitv which a plaint ill* 
n possession may enforce in an independent suit 
or proceeding the right conferred bv So. lion 58 V 
is a passive equity available only to the delend- 

es n sKmT 1 hl . S pw *» cssiwl »- The section impos¬ 
ts a statutory bar on the transferor and does 

rr , ,i,ic 7 , riRi,t ™I*-* 

!* e , n ,tlcd '? bencm of the section to brin" 

his ri-h? in a .T hn lor ! he purpost ‘ "f enforcing 
1 Vu r lo proper v. AIK i<m u (lln 

AIR 1934 Rang 284: AIK 1934 I ^ 7 * Dk ‘ 

» MU 588: 67 Mad Lw' ‘>G5- A R 
19o4 Mad 702 (703) (p r 7). ‘ l i 

~ S * 53 A “ This section and English doctrine 
1955*NUC LM (Manipur) ^ 5| D,sUncliuI ‘ stated. AIR 

i n° "w'ri u*, i °!L S ) o f 7ri nc ° o f 
S'Tl.f. PPllC “ bll “ y J Evidence 

z k sot!x n ihi : F ««i 

tssr ^ rnjpssrvi* > ™ ^ t 

ta " ** ST sidianla.f'U' ^ 
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del once based on equitable consideration cannot 

succeed. AIR 19.18 Pat 133 (140, 141) (Pi E) 
(Pr 13) (DU). 

-S. 33-A — Relief given under section is equi¬ 
table relief. 

The relief given under Section 53-A or under 
the principle embodied in it is an equitable 
rebel and not a legal right which can be enforc¬ 
ed by a plaintiIT. Section 53-A merely protects 
e defendant and does not confer anv legal right. 
ILR (19.Kit p un j 1279: AIR 1956 Punj 181 (185) 
(Pt (i) (Pr 10) (DB). 

2. Scope. 

®-S. 53-A — Right in limitation of Govern- 

ment's right to assess — Limited right acquired 
by adverse possession — Estoppel bv representa¬ 
tion — Corporation holding possession under 
colour of an invalid grant of land in perpetuity 
— Such possession not being referable to 
legal title was prima facie adverse to the legal 
title of Government as owner of the land. See 
Bombay Citv Land Revenue Act (2 of 1876), Sec¬ 
tion 8. AIR 1951 SC 469. 


S. 53-A — Scope. 


Section 53-A envisages a case in which the 
transferee has obtained possession and has per- 
lormed his part of the contract. In a sale or 
mortgage the only two other steps are the execu¬ 
tion of the deed and its registration. Paragraph 
1 of Section 53-A also envisages the execution of 
some contract. As such, if only the step of the 
registration has not been taken, the contract will 
remain only partly performed and it will be 
open to the transferee to invoke the principle of 
part performance and take advantage of the pro¬ 
visions of Section 53-A. 1953 AMLJ 109: AIR 

1953 Ajmer 47 (47) (Pt A) (Pr 4). 

-S. 53-A — Land acquisition proceedings — 

Position of claimant is that of defendant and he 
can rely on Section 53-A. 

In land acquisition proceeding, the role of the 
Government which is acquiring the land is that 
ol a plaintiff and the role of the claimant who 
is in possession of the land is that of a defendant 
and the claimant can therefore, rely on Sec¬ 
tion 53-A. ILR (I960) 2 All 71. 

-S. 53-A — Scope — Principal’s property in 

Agent’s possession — Agreement between princi¬ 
pal and another benanil for agent to convey the 
property — Agent’s subsequent possession, if in 
part-performance of contract — Consent of trans¬ 
feror, If necessary. 

Paragraph 2 of Section 53-A of the Transfer of 
Properly Act refers to a situation where the 
transferee was in possession prior to the con¬ 
tract. In such a case also the continuance of 
possession must be in part-performance of the 
contract. The implication is that, the possession 
is in pursuance of the contract or is referable to 
the contract, or that it is in relation to the con¬ 
tract. The acts relied upon to prove part-per- 
1 ormance must be unequivocal and in their 
nature, referable to the contract. A change in 
the possession of land is an act of part-perlorm- 
anc e both of the person who gives and of the 
person who takes. The possession which can be 
idied upon lor the purpose of Section 53-A 
should be with the consent of the transferor. 


Even in the case of a tenant who is in posses¬ 
sion, his continued possession after the expiry of 
the term is in its nature equivocal, for it may 
be referred either to the previous tenancy or to 
a pew agreement with the landlord. 11 a tenant 
in possession sues lor specific performance of an 
alleged contract lor a new lease, the mere fact 


of his continuance in possession will have no 

weight as an act of part-performance of the con. 
tract. 

The consent of the transferor being a primary 
condition lor the applicability of Section 53-A 
the possession of the first defendant (as the 
agent of his principal) cannot be availed of by 
the defendants for the purpose of seeking the 
benefits of that section. AIR 1944 Oudh 212 
Dillcred from. (1964 ) 2 Andb LT 159: (1964) 
2 An \YR 5. 1 


Ss. 53-A and 58 — Scope of — Possession 
obtained in part performance of usufructuary 
mortgage — Applicability. 

It is manifest from Section 58 of the Transfer 
of Property Act that a mortgage transfers an 
interest in specific immovable property. A mort¬ 
gage creates a transfer of property (though of 
subordinate right) to the mortgagee and for con¬ 
sideration and as such Section 53-A, which is 
based on equitable considerations, applies to the 
usufructuary mortgagee. AIR 1963 AP 239: 
(1962) 1 ALT 381. Reversed. AIR 1950 SC 1, Rel. 
on. (1963) 2 An \YR 345: (1963) 2 Andh LT 278: 
ILR (1964) Andh Pru 832: AIR 1963 Andh Pra 
489 (490) (Prs 0, 10) (DB). 


-S. 53-A—Scope of—Hindu widow entering into 

a contract to sell land of her husband — If sale is for 
legal necessity and the requisites of S. 53-A are com¬ 
plied with, whether it can be said that reversioners 
are claiming under the widow — Evidence Act (1 of 
1872), S. 65—Scope of—Parole evidence—Admissibi¬ 
lity to prove existence of a document contemplated 
under S. 53-A—Secondary evidence — Admissibility 
without proof of loss of original. 


Under the Hindu Law a Hindu widow is not a 
lile-tenant. She is the owner of the estate with cer¬ 
tain restrictions and as such she represents the estate 
for several purposes. That being the position, an alie¬ 
nation made by her for a legal necessity is binding 
jpon the estate, which means that the reversioners 
ire bound by such an alienation. As a necessary 
corollary a contract entered into on her behalf (by 
tier) for the sale of land for such a legal necessity 
would also bind the reversioners. If such a contract 
could be given effect to even as against the rever¬ 
sioners, it cannot be said that S. 53-A of the Transfer 
of Property Act could not be attracted to such a con¬ 
tract. The reversioners, in such circumstances, would 
lie deemed to be ‘claiming under the widow’. The 
position will be altogether different if the contract as 
such would not affect the reversioners as in a case 
v/here it does not purport to be (or the benefit of the 
;state. In construing S. 53-A, Courts should try-to 
give effect to the equitable object underlying this 
provision and, therefore, should put a liberal con¬ 
struction on the words therein. One of the essential 
ingredients of S. 53-A is that the terms necessary to 
constitute the transfer should be ascertained with 
reasonable certainty. If it is not possible to gather 
the terms of the contract from the secondary evi¬ 
dence the section cannot come into operation. In the 

absence of the document or unimpeachable evidence 

as to the terms or recitals therein, it is difhcuu to 
judge the nature of the sale the extent of the land 
conveyed thereunder, etc. Therefore the most essen¬ 
tial requisite of S. 53-A fhas not been fulfilled- in 
order to claim the benefits of S. 65 of the Evide 

Act, there should be credible evidence of the loss o 

the original. (1959) 2 Andh W R 357 * 1959 A L 1 
743 . AIR 1959 Andh Pra 568 1569, 570) (Pt A) 
[Prs 9, 10, 11) (DB). 

-S. 53-A - Scope - Transferee’s right to avail « 

right as plaintiff to use possession as a shield to uc- 
fend his rights. 
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Section 53-A does not either expressly or by neces¬ 
sary implication indicate that the rights conferred on 
the transferee thereunder can only be invoked as a 
defendant and not as a plaintiff. Under the section 
no title passes to a transferee. He cannot file a suit 
for a declaration of his title to the property or seek to 
recover possession of the same on the basis of any 
title conferred to him. But, if the conditions laid 
down in the section are complied with, it enables the 
transferee to defend his possession if the transferor 
seeks to enforce his rights against the property. This 
statutory right he can avail himself both as a plaintiff 
and as a defendant provided he is using his right as a 
shield and not as a sword. 1956 Andh L T 725 i 1958 
Andh W R 830 : ILR (1956) Aodh-Pra 1019 r AIR 
1957 Andh Pra 854 (855, 858) (Pt A) (Prs 4,19) (DB). 

-S. 53-A — Scope of — Rights of parties—R selling 

field to L and putting L in possession —Sale.deed not 
executed - L selling to M—R opting for Pakistan— 
Asst. Custodian laying claim to property — Custodian 
upholding order—Custodian is prima facie entitled to 
take possession — M ;may establish his claim in ordi¬ 
nary Court. See Administration of Evacuee Property 
Act (1950), S.2 (F). (1958) NagL J (Notes) 21 (Bom). 


-S. 53-A — Oral lease reserving yearly rent — 

Tenant building permanent structure—Estopi el — 
S. 105—(Evidence Act (1872), S. 115). 

Section 53-A, T. P. Act has no application where 
there is no contract to grant lease in writing. An 
oral agreement to grant lease reserving a yearly rent 
by itself is no defence to a suit for ejectment by the 
owner of the land. A person cannot establish a case 
of estoppel merely by proving that he has built per¬ 
manent structures relying upon an invalid lease. 61 
C W N 23 : ILR (1957) 3 Cal 636 : AIR 1957 Cal 
625(626) (PtC) (Prs 10,11, 12). 


—S. 53-A—Scope—Enforcement of right expressly 
provided by contract. 

Where the transferor has put the transferee in pos- 
session in part performance of the contract S. 53-A 
by plain implication* enables the transferor to en- 
force a right expressly provided by the contract. 

Where a lessee is already put in possession of cer¬ 
tain premises in part performance of an unregistered 
lease, the lessor can enforce the term of the lease 
entitling him to re enter if there is default in pay¬ 
ment of six months* rent. AIR 1953 Cal 349 (352) 
(Pt E) (Prs 17, 20). 1 ' 


- —‘S. 53-A—Transfer of share of Joint Hindu family 
dwelling house to stranger — Co-owners have been 
given a right under S. 44, para. 2 to ask for injunc¬ 
tion restraining transferee from exercising right to 
Joint possession — The language of S. 53-A and S. 44 

1 195 a 2 0 C a T2 a 5 0 3 80US ' Se8 T * P * ACl (1882) ’ S * 44> AIR 


—S. 53-A—Contract partly performed — Breach of 
r™V 0r dama 2 es is not required to be rested on 

da dJ a A. 


W here the contract has been partly performed a 
suit for damages simpliciter for breach of contract 
“°A squire to be rested upon S. 53-A at all • 
AIR 194L Bom 340, Dissent. 54 Cal W N 58 • ILR 

$17) (DB) 3 .' " 3 = AIB 1950 Ca ‘ 23 <28) ('* e” 


lity. 


S. 53-A—Suit against third person-Maintainabi- 


, th S ght *° remain on property can be de¬ 
fended under provisions of S. 53-A against true 
owner, a mere trespasser cannot by show of force 
defeat such right, AIR 1957 Hyd 37 (Pt C) (DBn 

-—S. 53-A—Scope, 

F 9e ,M.- A ha, ( i">POited in a modIBed form the 
English dootrine of part performance. Doctiine of 


part performance stated. ILR (1954) Hyd 822 : AIR 
1955 Hyd 101 (102) (Pt A) (Pr 4). 

-S. 53-A — Scope—Suit for specific performance 

against owner and subsequent purchaser under a 
registered sale deed wiib knowledge of prior agree, 
ment—Plea of part performance—Trusts Act (18S2), 
S. 91. 

Held, that as the defendant had been in possession 
throughout in his capacity as a tenant and not in part 
performance of the contract, he could not be heard 
to say that by reason of the agreement to sell his pos¬ 
session was no longer that of a tenant. If he suc¬ 
ceeded in his suit tor specific performance of the 
contract the plaintiff will by virtue of S. 91, Trusts 
Act be deemed - to be in possession of the property in 
trust for the defendant. AIR 1960 Madh Pra 3, Dist.; 
07 Mad L J 805; AIR 1934 P C 235, Rel.ou. 1961 
Jab L J 427 ; ILR (1961) M P 443 : AIR 19GI Madh 
Pra 237 (239) (Pt C) (Prs 7, 9). 


-S. 53-A—Object — No right of action. 

Section 53-A was inserted principally for the pro¬ 
tection of ignorant transferees who take possession or 
spepd money in improvements reljing on documents 
which are ineffective as transfers or on contacts 
whieh c^Dot be proved for want of registration. 
The effect of this section is to relax the stiiet provi¬ 
sions of the Transfer of Property Act aud Registration 
Act in favour of transferees in order to allow the 
defence of part performance to be established. The 
section does not however confer a right of action on 
the transferee in possession under an unregistered 
contract or conveyance. The right conferred by the 
section is a right only available to:the defendant to 
protect his possesion. ILR (1956) Nag 10 « 1955 
Nag L J 742 : AIR 1955 Nag 306 (310) (Pt D)(Pr 16) 

lUB). 




vxvv-wva ui uc ainciiy construed — rro- 

tection given by section if can be extended to 
transferor. 

Section 53-A is an exception to the provisions 
which require a contract to be in writing and regis¬ 
tered and which bar proof of such contract by auv 
other evidence. Consequently the exception must be 
strictly construed. The protection given by this 
sectiou to the defendant in possession cannot by 

i? D b m 8 ,?W t0 the transferor. 1955 Nag L J 

(Ft E) (P® 18) (DB?® 10 ' A 1 R 1955 N “ g 306 lJlU) 

—Ss. 53-A and 3— Transferee without notice- 
y t8naQ C . 0 , Qtln L iag in Passion -Subsequent 
In I n00t r b0 £ charged wlth notice of contract 

(Pt C) (Pr li 0 ) Ur ° f f ° tmer * AIR 1962 0fiS5a 66 (89) 

S, 53-A-Part performance — Transferee t n kina 
possession under transfer-Sutficiency. 8 

side, whether “thrT^ f° inv0 , ke S - 5 ' 3 - A * to con- 
^ether the transferee who was not in posses 

itnnn F£L°f *3 , the lransfer in question was inducted 
"P“ n ,h8 in Pursuance ol the transfer Z 
tion or not. I960 B L J R 203 . p,, t d 

AIR 1960 Pat 351 (356) [ti 

enforce htsTightTc^u/t. 81 ™ , ' 8ht lotra “ s(eree 

to come to 3 Court S 'as 3A plaintiff 'ifth* l °t“ traniferee 

fw.ilHSi- 1 seras 

to be a person* 1 hav/nga^valfd h 2« 1 W , cailno ^ be said 

fore Courts of law can titIe n law and there. 
AIR 1951 Pat 160 U64) (P^f “ “ tle - 
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-S. 53-A—Scope. 

The tight conferred by S. 53-A is onlv available to 
a defendant to protect his possession. I L R (1955) 
Punj 122 i 56 Punj L R 412 : AIR 1955 Punj 22 (24) 
(Pt B) (Pr 13) (DB). 

3. Applicability. 

(M Necessary conditions. 

(B) Does not apply. 

3. Applicability. 

• -S. 53- \—Applicability — C bringing in N into 

his family under an arrangement tbat latter • would 
marry his wife's sister’s daughter and help him in 
cultivation and management of the properties in 
consideration of which N would inherit the entire 
property after C’s death—Alienees from Reversioners 
of C suing for recovery of property in the hands of 
Ns sons — N’j sons if can rely oa equitable doctrine 
of part performance and resist the claim. 

Held, after S. 53-A of the Transfer of Property Act 
was enacted the only case in which the English 
doctrine of equity of part performance can be applied 
in India is where the requirements of S. 53-A are 
satisfied. Quite clearly S. 53-A does not apply to the 
facts of the present case. Considerations of equity 
caonot confer on N or his heirs any title in the lands 
which under the statute could be conferred only by a 
registered instrument. Ramachandrayya v. Satya- 
narayana, (1964) 3 S C R 965 t (1964) 1 S C J 109 : 

1963 S C D 876 s (1963) 2 SCWR 449 : (1964) 1 
Mad L J (80 46 : (1964) 1 Andh W R (8C) 46 t AIR 

1964 S C 877 (8S0) (Pr 14). 

• -S. 53-A—Applicability. 

Where the plaintiff claimed possession of property 
under a good and genuine contract of sale earlier in 
date to the defendant’s contract, and the defendant 
was not a transferee for value who had paid money 
in good faith but all that he had got was a contract of 
sale but not a sale and the High Court had found 
further that he took his contract with the knowledge 
of the plaintifl’s earlier title, S. 53-A had no applica¬ 
tion. AIR 1953 S C 503 (505) (Pr 14) (DB). 

——S. 53-A—Applicability — There must be contract 
in writing signed by person who contracts to transfer 
—No lease signed by lessor — Lessee entering into 
possession—Lessor cannot take advantage of doctrine 
of part performance. AIR 1955 MIC (All) 1705 (DB). 

-S. 53-A — Applicability — Agreement for sale— 

Purchaser taking possession—Possession of purchaser 
protected. See Debt Laws — Bombay Agricultural 
Debtors Relief Act (28 of 1947), S. 22. I L R (1959) 
Bom 35. 

-S. 53-A—Applicability — Lease of property by A 

and B to a partnership of which B was also partner 
—Agreement by partnership to transfer their lease¬ 
hold interest to a company—Company could not take 
advantage of S. 53-A as against A at all and as against 
B in his capacity as owner of the property. AIR 
1963 Cal 198 (202) (Pt B) (Pr 15) (DB). 

-S. 53-A — Kabuliyat executed by lessee—S. 53*A 

does not apply. 

Section 53 A has no application to a case where 
the document upon which a party relies is not a 
contract of transfer by the lessor but is a kabuliyat 
executed bv the lessee. AIR 1954 Cal 207 (208) 
(Pt A) fPr 3) (DB). 

— S. 53-A — Section applies even where contract to 
transfer requiring registration has not been registered 
—To hold that contract cannot be looked at because 
it is unregistered .would render S. 53-A and S. 49, 
Registration Act, 1908, nugatory and meaningless. 
(1965) 6 Guj L R 502 i ILR (1965) Guj 490. 

— S. 53 A—Applicability—Suit for specific perfor¬ 
mance time barred. 


The doctrine embodied in S. 53-A would apply 
even where the vendee’s suit for specific performance 
has become barred. ILR (1954) Hyd 822 : AIR 1955 
Hyd 101 (103) (Pt F) (Pr 9). 5 


"— s - 53-A—Applicability — Contract to transfer — 
Leases—Unregistered deed— Evidence of possession 
in pursuance of document—Admissibility. 

The provision of S. 53-A apply to a lease also. 

That section enables the lessee who has been put in 
possession of a property in pursuance of an agree¬ 
ment to use the possession as a defence in any suit 
that might be brought to eject him or disturb his 
possession and therefore the Court should allow 
evidence to be given of the agreement even though 
the document containing the agreement itself is not 
receivable in evidence being unregistered. ILR (1953) 
Hyd 110 : AIR 1953 Hyd 97 (97, 98) (Pt B) (Pr3). 

-S. 53-A—Agricultural lease for more than 5 years 

— Deed must be registered — Lack of registration 
strikes documents not transactions— Agreement pro. 
hibited io law—Principle of part performance cannot 
save possession under void agreement. See Transfer 
of Property Act, S. 105. 1961 MPLJ (Notes) 271. 


-S. 53-A — Applicability — Proceeding under 

Madras Cultivating Tenants Protection Act 125 of 
1955). 


It is not necessary that a deed of transfer should 
have been obtained by the party before he could 
invoke S. 53-A. Indeed the very language of the 
section is against such a contention. The conditions 
laid down in S. 53-A of the Transfer of Property Act 
are fulfilled even though a contract to sell alone was 
obtained. The moment possession is taken or con¬ 
tinued under the contract of sale, the original rela. 
tionshipof landlord and tenant ceases to exist and 
the landlord cannot take advantage of the provisions 
of the Madras Cultivating Tenants Protection Act to 
file an application for eviction. 72 Mad L VV 265: 
1959 Mad W N 382 : (1959) 1 Mad L J 301 :1 L R 
(1959) Mad 896 : A I R 1959 Mad 354 (355) (Pr 7). 


-S. 53-A—Applicability — Contract to sell — Pay¬ 
ment of earnest money and vendee put in possession 
—Contract falling through for noD-payment of price 
—Suit for possession by vendor—Concurrent finding 
lhat defendant was always willing to perform his 
part of contract—Finding being one of fact cannot be 
challenged in second appeal — Absence of specific 
plea of part performance in written Statement-Sec¬ 
tion 53-A if can be availed of in second appeal—Civil 
P. C. (1908), S. 100. (1965) 2 Mys LJ 229: AIR 
1966 Mys 86 (88) (Pt A) (Prs 4, 5). 


-S. 53-A—Applicability. 

Vhere the instrument of transfer is a registered 
i and there is no defect in it according to the law 
force at the time of its execution the section has 
application. 1953 B L J R 403 i A I R 1954 Pat 
(42) (Pt B) (Pr 5). 

-S. 53-A — Applicability — Contract itself must 

istitute transaction of transfer— Agreement varying 

e of interest—Section 53-A not attracted. 68 Punj 
11201: AIR 1965 Punj 117 (118) (Pt C) (Prs 3,4). 

-S. 53-A— Applicability — Unregistered mortgage 
'ossession delivered to mortgagee — Insolvency 

rtgagor — Benefit conferred by S. 53-A, T. r. A » 
available to mortgagee as against .Receiver, ajo 
ivincial Insolvency Act (1920), S. 33. AIR 
aj 604. 

-S. 53 -A—Applicability—Suit under O. 21, «• 
ril p. C.—No advantage of S. 53-A to plaintitt. 

Whatever be the nature of the cause of action, 
:tion 53-A is a registered document. Thus, in s 
der O 21, R. 63, Civil P. C„ the plaintiff-transferee 
□not be granted advantage of S. 53-A of 1. Y. 
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19R3 Pai L W 320 :1 L B (1963) 13 Raj 832 : A I R 
1964 Baj 11 (12) (Pt A) (Pr 6). 

3 (A). Necessary conditions. 

-S. 33*A—Applicability—Conditions. 

The necessary conditions for the application of 
S. 53*A are : (i) there is a contract to transfer im. 
movable property for consideration, (ii) the contract 
is signed by or on behalf of the transferor, (iii) the 
terms can be ascertained with reasonable certainty 
from the document, (iv) the transferee is put in 
possession or if he has been already in possession 
continues in possession, (v) he has done some act in 
furtherance of the contract and (vi) the transferee 
has performed or is willing to perform his part of the 
contract. 1956 Andh L T 725 « 1956 Andh W R 830: 
f L R (1956) Andh Pra 1019 : A I R 1957 Andh Pra 
834 (855) (Pt B) (Pr 4) (DB). 

-S. 53-A—Applicability—Essentials — Conduct of 

party showing mala fides—No benefit under S. 53-A 
can be claimed. (1962) 64 Punj L R 731. 

-S. 53-A—Applicability—Conditions. 

Held, that the two documents did not satisfy the 
requirements of S. 53-A and that section was not 
applicable to the case. 1960 Raj L W 103. 


3 (B). Does not apply, 

-S. 53- K— Applicability. 

Section 53-A which presupposes the existence of a 
document of transfer can have no application to a 
family arrangement which does not involve transfer 
of property. Hence, S. 53-A cannot cure the defect 
of non-registration of a deed of family arrangement. 
1930 All L J 477 : I L R (1952) 2 All 703 : A I R 
1950 All 700 (704) (Pt F) (Pr 10) (DB). 


-Ss. 53-A, 54. 58 and 105 — Doctrine of part per¬ 
formance—Applicability—Principles while applicable 
to sale and leases do not however apply to mortgage. 
(1962) 1 Andh L T 381 «(1962) 13 S T C 755 « A I R 
1963 Andh Pr* 239 (240, 241) (Prs 3, 4, 6, 7). 

[Reversed in A I R 1963 Andh Pra 489.] 

— —S. 53-A—Applicability — Section has no applica¬ 
tion to partition. AIR 1950 Assam 129 (130) (Pt B) 
<Pr8)(DB). 1 

- —S. 53-A—Patta for 25 years executed by A in 
favour of B on monthly rental — Patta not signed by 
B—B going into possession and effecting improve¬ 
ments in terms of patta—Suit for arrears of rent and 
eviction of B before expiry of patta — There is no 
implied tenancy from month to month — Doctrine of 
part performance held applied. See T. P. Act (1882) 
S. 107. A I R 1962 Cal 502. 


S. 53-A — Section applies when there is writing 
signed “'' the transferor—Kabuliat signed by lessee- 
bection 53-A does not apply. A 1 R 1960 Cal 40 (42) 

\rt A) (rjp 12 ). 

-—S. 53. A — Exchango of holding — Execution of 

J5? 0 ? T ? ight of part performance 
not availabie. 1961 j a b L J 1146 : 1961 M P L J 


—-Ss ; 53- A, 58 and Proviso to S. 60 - ‘Mortgage by 
condmonat sale'-Sale with condition of repurchase 
within certain period — Failure to repurchase—Mort¬ 
gagor relinquishing rights for additional considera¬ 
tion under registered deed-Extinguishment of right 
by act of parties — Subsequent suit for redemption— 
e r? li e ^ t0 benefit of section — (Contract 
Tain*??® ?* 20 -Mistakee of law). 1959 Jab L J 289 t 
M p L J 368 : 1959 MPC 295 i A I R 1959 
Madh Pra 221 (222) (Prs 2, 5, 6) (DB). 


«nce. 


S. 53-A—Agreement to gift — Specific perform- 


An agreement to gift in its very nature is incapable 
of specific performance. The doctrine of part per¬ 
formance does not apply to gift. 1958 M PL J 
(Notes) 155. 

-S, 53-A—Applicability to gifts. 

An agreement to make a gift is not capable of 
specific performance and, therefore, part performance 
has no application. Besides, the rule of part per¬ 
formance enunciated in S. 53-A of the Transfer of 
Property Act does not apply to a gift, because that 
section applies only to a transfer for consideration. 
72 Mad L W 206 : (1959) 2 Mad L J 502. 

-S. 53-A—Applicability and scope — Unregistered 

assignment o! usufructuary mortgage — Benefit of 
section not available — Section 53-A, T. P. Act will 
not apply. See D?bt Laws — Madras Agriculturists* 
Relief Act (4 of 1938), S. 9-A (10) (ii) (b). AIR 1958 
Mad 576 (DB). 

-S. 53-A — Usufructuary-mortgagee having no 

registered assignment in bis favour — Scaling down 
of debt—Part performance — Mortgagee is entitled to 
protect his possession and to resist dispossession by 
the equitable doctrine of part performance laid down 
in S. 53-A, T. P. Act. See D?bt Laws—Madras Agri¬ 
culturists’ Relief Act (4 of 1938), S. 9-A (10) (b). AIR 
1955 NUC (Mad) 3923. 

—-S. 53-A— Movable property. 

The doctrine of part performance has no applica¬ 
tion to a case which does not relate to immovable 
property. AIR 1957 Manipur 9 (13) (Pt G) (Pr 9). 

-S. 53-A — Applicability— Possession delivered to 

mortgagee in satisfaction of debt under oral agree¬ 
ment—Subsequent sale of same property—Suit for 
possession by vendee—Mortgagee cannot resist posse¬ 
ssion. AIR 1951 Nag 171 (174) (Pt E) (Pis 19, 
20 , 21 ). 


-Ss. 53-A and 107—Leases and doctrine of part 

performance — Kabuliat executed by lessee. 

Section 53-A, has no application to a case where 
the document upon which a party relies is not a con- 
tract of transfer by the lessor but is a kabuliyat 
executed by the lessee. AIR 1957 Pat 24 (29) (Pt E) 
(Pr 19). 

"—53-A—Objection under, cannot be raised for 
fi rst time in second appeal-Civil P. C. (1908), S. 100. 
AIR 19ol Pat 502 (503) (Pt C) (Pr 8) (DB). 

S. 53-A—Two vendees of same immovable pro¬ 
perty — Priority between — Document compulsorily 

c e 9n n - not .registered — Admissibility of, under 
o. 49, Registration Act—Possession of vendee in such 
a case is that of a trespasser and until such posses¬ 
sion matures into ownership by prescription such 
vendee isrliable to be ejected — Question of notice 
by possession does not arise — Nor does equitable 
principle or part performance apply to such a case. 

34 0 (DB) StratiOn ACt (1908) ’ S ‘ 5 °‘ AIR 1950 Pep * U 


A doctrine of part performance — 

Applicability — No written evidence of oral sale — 

Punf475 U78>7 p“«4, AIR 1962 

JI7a S ' f 3 : A r^PP! icabilit y-Partitlon- Unregistered 

Hopc L T" 16 " the doctrine of part performance 
does not apply to an unregistered deed of partition. 

Sm 46 (DB) r .° f Pr ° perty Act (1882 >* S ‘ 5 - AIR 1954 

4. Retrospective operation. 

—S. 53-A -- Retrospective operation - Section has 
no 'retiospective operation and would not Sv S! 
d®moment executed before year 1929 (I960) 2 P *A«Hk 
W R 164 ,1900 Andh L X 683 , ILR (196l| 1 i“dh 
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fpB f 73 AIR 1901 Andh P/a31 (33) (Pt A > ( pr 8 > 

' S - 53-A—Retrospective operation. 

The section would apply where the suit is instituted 
alter the section came into operation though the act 

£ er !° r ™ auce t0: k place before that date. ILR 

/d«V Hyd 822 1 AIB 1955 nyd 101 (103) (Ft D) 

vrr o). 

' TE 5 3- Retrospective operation — Act extended 
to Manipur during pendency of suit -Court can cive 

K«!vD by ov Pplying S - 53 * A * AIR ly6 ^ Manipur 54 (55, 
so; (rr o). 

Retrospective effect can he given to 
, A : Sl \ s H C H 148 (FBj held no longer good 

y L . J 172 : 'LB (1951) Mys 414: AIR 

1951 Mys 126 (12/) (Pt B) (Pr 5) (DB). ; 

“ S . 5 3-A-.p etr0 ;;p ect j ve operation—Applicability 
to suits filed after application of Act to Saurasbtra. 

Section 53-A applies to suits filed under the appli. 
cation of the Transfer of Property Act to Saurashtra 
even though the transaction may have taken place 
earner. AIR 1953 Sau 56 (57) (Pt A) (Pr S) (DB). 

S. 53-A— Retrospective effect — Relevant dale. 

In considering whether S. 53-A has retrospective 
effect or not, it is not the date of the making of the 
contract but the date on which the suit is filed, that 
is relevant. In this sense, S. 53-A has retrospective 
effect. AIR 1955 Vind Pra 15 (16) (Pt A) (Pr 3). 

S. 53-A—Scope—Retrospective operation. 

Section 53-A only debars the transferor’s plea of 
the sale being invalid for lack of registration and 
does not validate the invalid transfer, ft is a kind of 
estoppel which comes into operation only when the 
dispute comes to Court. Consequently when the 
dispute arises in Court after S. 53-A came iQto force 
the purchaser is obviously entitled to press it into his 
service even though the sale may have taken place 
prior to its coming into force. AIR 1955 Vind Pra 15 
(16) (Pt B) (Pr 3). 

5. ‘‘Contracts to transfer.” 

(A) Terms ascertainable with reason¬ 
able certainty. 

5. “Contracts to transfer.” 

•-S. 53 A — Agreement to lease contained in 

correspondence of Government officials —Secondary 
evidence—Admissibility—When original is not pro¬ 
duced in spite of notice under S. 88 of Evidence Act, 
secondary evidence of the same by certified copies of 
record can be adduced by defendant in support of 
his defence of part performance. See Evidence Act 
(1872), S. 05 (a). AIR 1950 SC 1. 

-S. 53-A—No contract to transfer immovable pro¬ 
perty — Question of part-cerformance of contract 
does not arise. AIR 1964 All 300 (301) (Pc D) (Pr 9). 

——S. 53-A—Partition deed not registered—Admissi¬ 
bility — Part of property, arrangement as to part of 
property, if can be regarded as transfer—Held on 
facts that the arrangement in respect of the house 
could not be regarded as a transfer within the mean¬ 
ing of S. 53-A or S. 54 of T P. Act. See Registration 
Act (1908), S. 49 (l). AIR 1930 Assam 129 (DB). 

-S. 53-A—Scope of—Sauda Chitti—Vendee put in 

possession of property—Etrect—Held that the owner¬ 
ship in property had not passed from the vendor to 
the vendee by execution of Sauda Chitti. The tran¬ 
saction had not passed into the realm of transfer and 
was only a contract. If the vendee was in possession 
of the property in pursuance of the contract he was 
entitled to the rights conferred by S. 53-A. But that 
did not make h,m a transferee of the property. See 


Debt Laws-C. P. and Berar Relief of Indebtedness 
Act (14 of 1939), S. 15 (2). AIR 1957 Bom 236, 

S. 53-A—Agreement to sell accompanied bv deli, 
very of possession - It an agreement to sale does not 
create any interest in land, evidently there can be no 
transfer of land by a mere agreement -for sale of land 
— 1 he Debt Adjustment Board cannot exercise juris¬ 
diction under S. 24. B. A. D. R. Act to declare an 
agreement or sale accompanied by delivery of posses, 
sioni of property in anticipation of execution of a sale 
deed as a transfer of land—Held that under the guise 
ot an application lor adjustment of debt, the debtor 
was seeking to institute proceedings in the Debt Ad¬ 
justment Court for obtaining possession of property 

o°Y ra , ry t0 the Prions of S. 53A of T. P. Act. See 
Debt Laws-Bombay Agricultural Debtors’ Relief Act 
(28 of 1947), S. 24. AIR 1957 Bom 31. 

8s - 53-A, 3 and 105—Applicability of S. 53-A to 
leases. 

A lease is a transfer of immovable property within 
the meaning of S. 53A, T. P. Act. Merely because 
S. 105, I\ P. Act defines a lease as a transfer of a 
right to enjoy immovable property it does not follow 
that a transfer of the benefit to arise out of land viz., 
the right to enjoy immovable property is not a transfer 
of interest in immovable property. 53 Bom L R 363 : 
ILR (1951) Rom 692 : AIR 1951 Bom 127 (128, 129, 
130) (Prs 6, 10; (DB). 

Ss. 53-A and 8 — 'Contracts to transfer’ — (C. P. 
Code (1908), S. 64). 

Plaintiff's property under attachment for Govern- 
ment revenue — Before property could be put to sale 
arrears paid by defendant to Government and pro¬ 
perty released from attachment—Agreement to trans¬ 
fer property to defendant when property was under 
attachment is not void — S. 6 has no application as the 
interest transferred is in praesenti and not a spes suc- 
cessionis. ILR 0954) Hyd 822 » AIR 1955 Hyd 101 
(103) (Pt E) (Pr 9) (DB). 

-S. 53-A—Relinquishment—“In part performance 

of the contract.” 

Relinquishment is also a transfer, and there is no 
reason why the principle of part performance should 
not be applied to it. ILR (1952) Hyd 449 : AIR 1953 
Hyd 114 (116) (Pt B) (Prs 14, 15) (DB). 

-S. 53-A — Section presupposes existence of valid 

contract — All trustees not joining in executing con¬ 
veyance — There is no valid contract — Doctrine of 
part performance being an equitable one, there can be 
no equity that can arise when the transaction itself 

contravenes the provision of law—(Trusts Act (1882), 
S. 48—Joint execution). AIR 1955 NUC (Mad) 3934 
(DB). 

-S. 53-A—Partition—If transfer within S. 53-A—A 

partition is really a process in and by which joint 
enjoyment is transformed into an enjoyment in 
severalty — A partition is, therefore, not a transfer 
within the meaning of S. 53A, T. P. Act. AIR 1951 
Mad 213 (217, 218) (Pt B) (Pr 10) (DB). 

-S. 53-A—Applicability. 


lug to periorm his part ot tne contract. ivo* 

160 : ILR (1951) Nag 334 : AIR 1952 Nag 246 (248) 
(Pt D) (Pr 19). 

-S. 53-A —Grant of relief under-Necessity of con¬ 
tract being specifically enforceable — Distinction 

between S. 53-A and S. 12, Specific Relief Act (18/ /> 
—Whether a contract is specifically enforceable or 
not is not a matter which must betaken iDto consi¬ 
deration for granting relief uuder S. 53-A, T. r. Act. 
AIR 1952 Nag 244 (245) iPt A) (Pr 5). 
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•—S. 53-A—Transfer — Where actually there is only 
an agreement to sell, such an agreement along with 
the possession does not amount to a transfer within 
the meaning of Art. 44 of Limitation Act though the 

r rson in possession may resist dispossession under 
53-A, T. P. Act as that section does not create a 
new form of transfer. See Limitation Act (1908), 

Art. 44. AIR 1951 Nag 403. 

—S. 53-A — Deed reproducing terms of previous 
oral agreement — Document takes the place of oral 
agreement. See Evidence Act (1872), S. 91. AIR 1951 
Nag 385 (DB). 

"— s ; 53 * A ~ Applicability — Contract in writing 
signed by transferor from which terms necessary to 
wnstjtate transfer can be ascertain'd, is necessary. 

AIR 1955 N U C (Orissa) 712. 

— 5s. 53-4 and 107 — Lease executed by lessor 
alone—If complete. 

The words "the transfer has not been completed in 
the manner prescribed therefor by the law for the 
time being in force’ are sufficient to cover a lease 
which has not been executed both by the lessor and 
tne lessee. If a lease is executed by the lessor alone 
after amendment of S. 107 of the Transfer of Property 
Act then it is an instrument of transfer not having 
been completed in the manner prescribed therefor 
n r “ eanin 8 o f S. 53-A. I960 B L J R 203 i 
(FrlO)** Lfi 174 j AIR i960 Pat 354 (350) (Pt B) 

~. S - 5 ^r ,,CO v n ‘ ra ^ *° transfer” — It includes 
contract to lease-No difference between contract to 

4689 3nd agreeable t0 ,ease - AIJR I 955 NUC (Sau) 

5(A). Terms ascertainable with reasonable 
certainty. 

e7«lo^pHeT l ‘ in “ b ' e W '' lh reaS ° nabIe 

A i n P^^at 5i *' A Transfer of Property 

wsent h ia| U ermsTf i?° P, ? y ’ il is quite enou S h 8 the 
essential terms of the contract are capable of ascer 

SSmS 1111 r . e f onab ' e certainty from the wS 

(I960) 2 ^{j > 7 e 1 x,stenC0 b y the parties concerned. ILB 

ita*?(1 A 908)"M9). t0 

coni , ™^for?afefo C ^livX-1roo y er? erSO ” havin S 3 

of lessee from promisor in furtherance ofThKi? 65 * 10 ? 
an; unregistered lease exVc^ed 'before '^ntZTfol 
sale was made-Lessee performing his part under thi 

fwor r -^p a ^nHff C ^av^ 0ra |f DCe ? c ? u i es ced in by trans- 

0r ,° r / laiut ‘ff having knowledge of that fact ev^n 
prior to da e of suit agreement-Held, that lessees 

SI 

1954 WCo 10 (l^nj^cApr 23) (DB)?® * AIR 
6. Written agreement—Necessity of 

£?P*8SS£3m —. 

L J 344 , AIR 1950 S CI (5) (Ft D) (Pr 18), 2 Mad 


of the document could be established by secondary 
evidence—(Evidence Act (1872), S. 15). 

One of the essential ingredients of S. 53-A is that 
the terms necessary to constitute the transfer should 
be ascertained with certainty. It is plain that the 
section lays stress on the terms of contract. If it is not 
possible to gather the terms of the contract from 
secondary evidence, the section cannot come intc 
operation. AIR 1959 Andh-Pra 568 (571) (Pt B) 
(Prs 17. 18) (DB). 

5. 53-A— Written contract — Necessary con¬ 
dition. 

The doclrine of part performance as obtaining in 
England is not available in India by way of defence 
S? a S P U * or eviction except as provided in S. 53-A. 
the absence of a writtea contract would take the 
case out of the purview of S. 53-A. AIR 195G Andh- 
Pra 209 (212) (Pt C) (Pr 18) (DB). 

“*""”5. 53-A—Essentials—Writing necessary. 

The-requirement of S. 53 A is that a person should 
contract to transfer immovable property by writing* 
siped by him or on his behalf. ILR (L958) f) Assam" 
50 i AIR 1959 Assam 60 (61) (Pt B) (Pr 9) (DB). 

S. 53 A—Contract must be in writing. 

Ram Labhaya J. — The mere admission by the 
vendor before the Revenue authorities in mutation 
proceedings that the land had been sold to the 
vendee, even though in writing, cannot be regarded 
as a written contract between the parties. AIR 1930 
Assam 107 (110) (Pt C) (Pr 19) (DB). 

—-S.53 A -Absence of written documeut-S. 53-A.. 
cannot be availed of. AIR 1955 NUC (Cal) 921 (DB) 

a 77iy: ™ 5 I, r fc D a?ITr eDt ~ Seolion does °° ; 

—S. 53-A - Written contract of sale of immovable 
property Contract of final sale and not contract to 
e 1 reqmres reg.stration-Contract of sale if unregi- 
tered can be regarded as contract to sell. (Obiter), 
See Registration Act (1908), S. 17 (1965) fi r.,i r r 
502 , ILR (1965) Guf 490 U * Gu| L R 


? 3 ,‘ A Existence of contract in writing is 

(m^bS 0 ^ 1 ;^; 1 ^ of s - 53 - A - aib 1955 

—S. 53-A-‘‘WritiQg signed by him”-Oral agree- 
1955 MJCOdadh^ B) 37Gy 3 * A caail °t be take, S 

—S. 53-A -Contract to be in writing and 

(Evidence Act (1872), S. 65- A). evidence — 

Section 53-A requires that the contract to transfer 

b he1 f i r f 

certainty^ ButTthe'Igree™*"” to le*^ thTba“ ?W f 

a raiw ^—SH 1 ?? 

69 Mad L W m fl97 9 i SLtVA 0000 ® f „ tbe witnesses. 


*UUI to S. 65, EWd«ce S Act D l SttS contend 


e « a no- , ,-^MHAnrriS), 

raws fiswfossras. — 

tected 5S ' A ~ C ° ntra0t ,educed ,0 w ”‘ing if pro . 


When the terms of a contractor dknn'fttan ^ 
petty ate reduced to the form T a 
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document tales the place of the oral contract or 
agreement. There is no doubt that such a document 
is a contract or agreement in writing and serves as a 
protection under S. 53. \ of the T. P. Act. ILR (1950) 

: NL1 SI , AIR 1951 Nag 2S5 (2S6. 

2Si) (Pts A, B) (Prs 7, 9, 11) (DB). 

S. 53-A—Agreement in writing. 


S. 53-A of Transfer of Property Act (1832). S*e Reirk 
tration Act (1903), S. 49. AIR 1963 Him Pra 49. 

—S. 53-A—Sale of property of less than Rs 100 bv 
delivery of possession and unregistered document - 
Is complete by delivery of possession — S 53-A has 
no appl,cation See Evidence Act (1372), S. 91. AIR 
rJal Hyd 42 (DB). 


„ ?J ere an agreement of transfer is not in writing, 

(Pt° A) (p 3 8°°(DB) aPPiied ’ AIR 195S Pat 133 * 137 ) 

S. 51-A —Contract in writing and proof. 

„ The doctrine of part performance as provided in 
oj-A of the Transfer of ProDerty Act forms part of 
the substantive law. AIR 1953 Pat 133 (13S) (Pt B) 
(Pr 10) (DB). ' ’ 


-S. 53-A—‘’Notwithstanding that the contract 

not been registered” in S. 54 of Gwalior T. P. Act 
have the effect of expressly superseding the provi¬ 
sions ol S. 41 of Gwalior Registration Act — Amend, 
ment in S. 49 of Indian Registration Act after intro¬ 
duction of S. 53-A was merely in reinforcement of 
S. 53-A, Transier of Property Act. See Gwalior Trans- 
fer of Property Act (1945), S. 54. AIR 1955 Madh Bbt 
49 (DB). 


S. 53-A — ‘Writing signed by him or on his 
behalf. 

Before the provisions of S. 53-4, Transfer of Pro¬ 
perty Act can be invoked it must be shown that there 
was a writing in existence signed bv ihe transferor or 
on his behalf. ILR (1956) Punj 1279 : AIR 1956 Punj 
181 (184) (Pt E) (Pr 15) (DB). 

-—S«. 53 A, 167, Para. 2—Document of lease not 
signed by lessor—Document is admissible as evidence 
of part performance of agreement to grant lease 
under S. 53-A. (1955) 8 Sau L R 378, 

7. Unregistered deed—Admissibility. 

9 -8. 5VA — Unregistered agreement to lease — 

Admissibility in evidence—Agreement of lease con¬ 
taining present ^demise though unregistered is 
admissible as evidence of part performance. See 
Registration Act (1908), S. 49. AIR 1930 SC I. 

-S. 53 A — Compromise decree amounting to sale 

of certain suit plots — Decree not necessarily regis¬ 
trable and would be radmissible in evidence. See 
Registration Act (1908), S. 17 (2) (vi). 1963 All W R 
(HC) 734. 

-S 53-A — Sale-deed of property worth less than 

Rs. 100 — Deed not registered—Transfereein possession 
—Suit for possession by vendor—Unregistered deed, 
if contract in writing — Defendant has right to claim 
benefit of doctrine of part performance. AIR 1943 
Bom 431, Overrulrd. 59 Bom L R 303 i ILB (1958) 
Bom 556: AIR 1957Bom 138 (140) (Pt A) (Pr 6) (DB)' 

-S. 53-A—Lease for 10 years—Deed unregistered 

and unilateral—Deed is hit by S. 107, T. P. Act and 
S. 49 read with S. 17 (1) (d). Registration Act — No 
leasehold rights can be claimed under such deed — 
Deed can, however, be relied on for purpose; of 
S. 53A, T. P. Act. See T. P. Act (1882), S. 107. AIR 
1960 Cal 609 (DB). 

-S. 5?-A— Unregistered Kobala-Admissibility to 

prove requisite contract to transfer or terms thereof 
—jEvidence Act (1872), S. 91). 

There can be no doubt that an unregistered Kobala 
is invalid as a document of title. Being unregistered, 
it cannot pass title or be regarded as a valid deed of 
transfer in view of S. 12, Bengal Tenancy Act, and to 
the extent that it purports to effect transfer and 
confer title, it must be held to be invalid and of no 
effect whatsoever. For purposes of proving, however, 
the requisite contract in writing under S. 53-A, or 
the terms thereof, there appears to be no valid objec¬ 
tion in law to its reception in evidence. 97 Cal L ] 
257 : 60 Cal W N 714 : AIR 1956 Cal 350 (352) 
(Pt C) (Pr 10) (DB). 

-S. 53-A — Unregistered lease deed — Admissibility 

— Admissible to prove nature ol possession — Lessee 
entering into possession of land under such deed — 
Part-performance — Deed also admissible under 


— -S' 53-A — Doctrine of part performance — Un¬ 
registered sale deed can be used to establish part 
performance — For the purpose of attracting the 
doctrine of part performance the only defect per¬ 
missible is one of registration. AIR 1965 Madh Pra 
275 (279, 280) (Pt A) (Prs 15, 19) (DB). 


-S. 53-A, Proviso-Unregistered sale deed by mort¬ 
gagor in favour of possessory mortgagee—Subsequent 
sale by mortgagor in favour of another who had 
notice of prior sale—Suit for redemption—Maintain¬ 
ability — Mortgagee can rely on part performance as 
against mortgagor and his transferee—The transferee 
haviEg taken the sale with notice of prior sale could 
not avail of the benefit of last proviso to the section. 
A I B 1965 Madh Pra 275 1283, 286) (Pt F) (Prs 32, 
44) (DB). 

-Ss. 53-A and 54—Scope—Unregistered sale by A 

in favour of B in 1939 — Gift by B in favour of C in 
1954 — Suit by C against A for oossession on allega¬ 
tion of dispossession in 1954 — C being plaintiff^can- 
not advance plea of part performance under S. 53-A, 
but can succeed only if he can prove oral sale ac¬ 
companied by delivery of possession in favour of B. 
I960 Jab L J 706 : 1960 M P C 526 i 1960 M P L J 
673. f , 

-S. 53 A—Transfer of occupancy holding of value 

of Rs. 100 or more by unregistered deed accompanied 
by possession — Suit for possession by thekadar - I* 
lies. See Tenancy Laws — CP. Tenancy Act (1 ot 
1920). S. 12. AIR 1955 N U C (Nag) 5378 (DB). 

-S, 53 A — Unregisteied deed of sale'— Possession 

delivered—Deed is admissible to prove part perform¬ 
ance. I L R 29 Pat 623 ; A I R 1951 Pat 277 (283) 
(Pt C) (Pr 19) (DB). 


—S. 53-A - Registration Act (190S), S. 49 - Part 
lerformance not proof of factum of sale. 

Even in a case where the Court comes to the con¬ 
tusion that there has been part performance of a 
:ontract of sale it cannot use that finding a; a proot 
if the factum of sale. ILR (1953) Patiala 508 : AIR 
954 Pepsu 133 (135) (Pt C) (Pr 11) (DB). 

-Ss. 53-A and 54 —Sale of immovable property 

vorth less than Rs. 100-Unregistered document not 
idmissible for proving sale — Proof by oral evidence 
if delivery of possession is permissible — Document 
id mis dole for proving part performance of contract 
>f sale—Registration Act (1903). Ss. 17 and 49. 19 U 
3aj L W 473 i ILR (1960) 10 Raj 948. 

-S. 53-A — Mortgage with possession —■ Mortgagee 

•etaining portion of mortgage security and surrender- 
ng rest to mortgagor in pursuance of arrangement 
jetween parties to extinguish mortgage—Subsequent 
leed of arrangement not registered — Suit by ‘ 
;agor to redeem: mortgage barred by doctrine ot pa 
-iprfnrmance. AIR 1950 Trav-Co 81 (81, 82) (Pt A) 


(Pr 3) (DB). 

_S. 53-A—Proof — Unregistered document — Ad 

missibility—(Registration Act (1908), S. 49). 
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The ineffectiveness of the document is a matter of 
substantive law; but the provision relating to the 
inadmissibility of the document in evidence is a 
matter of procedural law. Under the existing law 
governing procedure in the State of Vindhya Pradesh 
there is no provision which makes the unregistered 
document inadmissible in evidence for purposes of 
proving part performance. AIR 1955 Vind Pra 15 (16) 
(Pt D) (Pr 6). 


8. "Acts in furtherance of the contract”. 

•-S. 53-A — "In part performance of the con¬ 

tract” — Pending redemption suit mortgagor execut¬ 
ing agreement to sell mortgaged property to mort¬ 
gagee—Suit dropped—No sale-deed executed—Mort¬ 
gagee never in possession of mortgaged property — 
Section held had no application — Second suit for 

« A/] A m r\¥ i An k aU M a 1 L 1 1 A i A 1r * a A a 


▼ vr or 9 • v i 

(Pr 15). 

-S. 53-A — Act in furtherance of contract — Pay¬ 
ment of money. 

f? uiany cases the only act open to the mortgagee 
or the vendee may be the payment of the price parti¬ 
cularly if he is already in possession since before the 
contract. It may not be in every case that it is pos¬ 
sible for the mortgagee or the vendee to make sub¬ 
stantial alterations in the building. The payment of 
the money is made in furtherance of the contract and 
there is no reason why it should not be treated as an 

£ C V- f “ r r J e 1 r “ ce of the contract. View of Thadani 
y AL n AIR1950 Assam 129, Not lollowed. 1954 A M 
L J 65 : AIR 1954 Aimer 70 (71) (Pt A) (Pr 7). 

-S. 53-A—Act in furtherance of contract. 

Where the mortgagee gets a rent note, in respect of 
the house usufructuary mortgaged to him, executed, 
it is in assertion of his rights in pursuance of the 
mortgage and the requirements of second clause of 

a- 1954 A M L) 65 : A I R 1954 

Ajmer 70 (71) (Pt B) (Pr 9). 

Z 53‘A ~ Act done in furtherance of contract — 
rayment of consideration. 

.4“ which can be regarded as having been done 
in turtherance ot the contract must consist of some- 

A T K $85 ? an Ton paymeat of the consideration. 
AUl 1950 Assam 129 (131, 132) (Pt C) (Prs 10,16) 

~S. 53-A—Act in furtherance of contract-Trans- 

*fj® e n °i f possessio ° ~~ is DOt necessary to con- 
iqS whether any other such act has been done. AIR 
1950 Assam 129 (131) (Pt D) (Pr 15) (DB). 

i^ S n» 3 ' rt A “ 4 P ? lica , bilily ~ Iq furtherance of con¬ 
tract person entering into pissession-P arson willing 

hlS P3rt ° contrac t-Person is entitled to 
defend his possession. AIR 1955 N U C (Bom) 5888. 

«wtion 53 ‘ A ~" AClS ° f Pirt performance under the 

To invoke the doctrine of part performance the 

if a hfl e h 66 U i ke P ° SS0Ssion of the Property and 
if he be already in possession and continues as such 

actXV” f “ C L heran £ s the contract, do* some 
51 5 must be s “ c L h as t0 constitute an act of 

they nrete 8 ' Tbe a f tS of part Performance, if 
they preceded the contract, cannot be evidence of 

part performance. It is essential, therefore, that if a 

possession h S aIr0 ?k y in Possession and continues in 
possession he must have done some act in further 

perform* lhe C f? k tract in 0rder t0 constitute a part 

AIR lSKfff A? contract - ILR (1954) Hyd 822 : 
AIR 1955 Hyd 101 (103) (Pt C) (Pr 7). 

aTT S a 5?"4 r 4 cts in furtherance of contract-What 
are Acts introductory to or previous to contract. 


It is well settled that the act of part performance 
must not be an act preparatory to the completion of 
the contract and that acts introductory to and pre¬ 
vious to the agreement cannot be treated as acts of 
part performance. Madh BLR 1955 Civ 468 : 
Madh B L J 1955 H C R 436 i A I R 1955 Madh B 93 
(94) (Pt A) (Pr 2). 

-S. 53-A — ‘In furtherance of the contract'. It is 

not correct to say that no payment of money can be 
an act in furtherance of the contract. See Gwalior 
Transfer of Property Act (1945). AIR 1955 Madh B 
49 (DB). 

-S. 53-A—Acts of part performance. 

Section 53-A lays down that the transferee must 
show that iD part performance of the contract some 
overt or rather express act has been done. Madh 
BLR 1954 Civ 120 : Madh B L J 1954 H C R 828 i 
AIR 1954 Madh B 12S (129) (Pt C) (Pr 3). 

—S. 53-A—Acts of part performance. 

A right to redeem is not capable of easy actual 
delivery. The interest which the mortgagor can 
transfer when the mortgage is usufructuary cannot 
be regarded as identical with the property and so in 
cases of sale of equity of redemption in a usufruc¬ 
tuary mortgage it the mortgagee pleads part perform¬ 
ance he must show some distinct overt act (besides 
nis possession which he had as usufructuary mort- 
furtberaoceof the contract. M«dh BLR 

’ Madfa B L I l 93 * H C R 823 « A I R 
1954 Madh B 128 (129) (Pt D) (Pr 4). 

; s - 53-A-'Has done some act in furtherance of 
contract — Payment ot money by vendee to vendor 
at his request towards expenses of sale deed which 
were to be borne by veador - Payment of money can 
be an act iu furtherance of the contract — The ‘act 
envisaged by the second clause of S. 53-A need not 
either precede or follow the agreement or the con- 

vfo |qL sbou J d pursuance of the contract. 

25) (DB) 85 Madh Pra 275 (2Sl ' 282) (Pt B) (Prs 21 » 

TiZh 5 ^J P ?f t ‘ perfor ? a ? ce "Agreement of sale 
Jl y th of the J° n * Hindu family — 

Fntn^chargmg binding family for — Purchaser put 

behair M n ~ C ° £ n ? act s, ’g Qed by him or on his 
caS fovoke S sTA g «&«**** - Purchaser if 
Hi„du famn;-Po^ rs H :? du " “ M “ naSer °* ioiot 

TheMaaagerota Dint Hindu family entered into 
an agreement to sel the family property for the our 
pose of discharging debts binding on the amilv In' 

='£,««="«?■" 

thS Act Th B h ni b?S f a WOrds are used iD s ' 5:1 A of 
If V', • Plaintiff cannot plead that S 53 A 

££& & faint 

aection. 53 A Act of part performa “ce under the 

demisrfeeoffoT25hed : be» Pr “ Sl5 ' s,a, f d that «» 

defendant*; tola the^plaintiff SSTiu^ «* 
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money had already been paid under the document 
there was sufficient conapliance with the require. 
me.rt> of S 53 A and the pivment of monev can be 

in f,,r therauce of the contract. 1958 

W A <P. ci {p? 5 3 )! 1 M L j M2 ‘ A 1 R 1953 ” ad 


— ‘In part performance of contract’— 
Mortgage giving right to fnreclose-Possession deli¬ 
vered to mortgagee by act of parties. 

U here a mortgage gives the mortgagee only a right 
to lOreclose and the mortgagor delivers possession of 
mortgaged property to mortgagee in satisfaction of 
his debt, the possession taken by the mort 23 gee is 
not in part performance of this contract for the 
simple reason that tha contract, namely the mortgage 
did not give him the right to possession untill the 
happening of two events (1) default and (2) fore¬ 
closure. by which is meant foreclosure through a 
Court tnere being no other mode of foreclosure. AIR 
1951 Nag 171 (174 j (Ft D) (Pr 21). 


If a mortgagee purchaser under an unregistered 
de»d of sale has paid either the whole or part of he 
consideration, the same can be said to be in purmance 


S_ 53-A — Defendant already in possession — It 
must be established that he continued to remain in 
possession in part performance of contract-Finding 

iQ^vnrl ’? in PO” ession is not enough. A I R 
iy.i5 N U C (Orissa) /12. 


—S. 53-A—Certain compromise between defendant 
and other persons not registered—Court holding such 
compromise not binding on plaintiff - Held, posses- 
i .defendant under the compromise could not 
be held to be in part performance of the compromise, 
and provisions of S. 53-A could not be invoked. ILR 
42 Piat 763 s A I R 1963 Pat 62 (66) (Pt C) (Pr 5) 
(DB). 


-S. 53-A — Acts of part performance-Delivery of 

possession — Transferee already in possession of pro¬ 
perty—Effect. 

Where a person in whose favour a document of 
sale is written is already in possession of the pro¬ 
perty, though as a tenant, or a licencee, or a mort¬ 
gagee, or otherwise, under permission of the vendor, 
it is not necessary that the vendee should be dis¬ 
possessed, and then re-put in possession for the ap¬ 
plicability of S. 53-A. All that is necessary to show 
is that the nature of the possession was changed 
after the execution of the sale deed. This can be 
shown either by the document itself or from other 
evidence. 40 C VV N 1176, Rel. on. 1959 Raj L W 
305 » ILR (1958) 8 Raj 839. 

—S. 53-A — ‘Act in furtherance of contract’ — 
What is. 

Where an alienee is already in possession of the 
property, a payment by him in pait performance of 
contract of sale amounts to some act in furtherance 
of the contract. 1957 Raj L W 173 :ILR (1957) 7 
Raj 101. 

9. Possession of transferee. 

-S. 53-A — Possession of transferee — When re¬ 
quired. 

Section 53-A does not say that the transferee 
should be in possession on the date when the trans¬ 
feror seeks to enforce her right against the property. 
The essential condition for invoking the doctrine is 
that she should have taken possession of the pro¬ 
perty in part performance of the contract and has 
done some act in furtherance of the contract. Where 
the transferee is admittedly put in possession, the 
fact that subsequently she lost possession cannot de¬ 
prive her of her rights which she is entitled to under 
the section. 1956 Andh L T 725 i 1953 Andh W R 
830 i ILR (1956) Andh Pra 1019 i A I R 1957 Andh 
Pra 854 (958) (Pt C) (Pr 21) (DB). 

-S. 53-A — Applicability — Plaintiff maintaining 

possession cn strength of restraint orders — Suffici¬ 
ency—Purposes of section. 

Held, that in the circumstances the • plaintiffs’ pre¬ 
sent possession could not be treated as strictly legal 
or at al! relevant or sufficient for purposes of S 53-A. 
Even if the suit be taken as a continuation of the 
previous suit, the same defect would remain; it would 
even be more pronounced as the plaintiffs were^ ad¬ 
mittedly, not in possession at all on the date. 97 Cal 
L J 257 : 60 Cal W N 714 i A I R 1956 Cal 350 (352) 
(Pt D) (Prs 11, 12) (DB). 

-S. 53-A — Acts of part performance—Mortgagee 

in possession purchasing property—Payment of con¬ 
sideration. 


—8. 53 A— Compromise — Registration — Compro¬ 
mise itself creating title requires registration—Defect 
not cured by rule of equitable estoppel or part per¬ 
formance. See Registration Act (1908), S. 17 (1) (b). 
AIR 1961 Pat 79. Kni 

;-S. 53-A—Agreement to sell — Transferee already 

in possession as mortgagee — Held, that there was 
part performance of agreement. 1952 Raj L W 414 i 
I L R (1951) 1 Paj 918 : A I R 1952 Raj 141 (142) 
(Pr2).- 

10. “Transferor.” 

-S. 53-\—‘Transferor’—Who is—Tests — ‘Signed 

on his behalf’—Interpretation. 

In determining as to who answers the description 
of ‘the transferor’ the first test that has to be applied 
in each case is whether the contract was binding on 
the person and could have been specifically enforced 
against him. The other test is whether if the transac- 
tion had been completed by a duly executed and 
registered deed of transfer, the transfer would have 
been binding on the person concerned. If the answer 
to both these questions is in the affirmative, then the 
person answers the description of ‘the transferor’ 
within the meaning of S. 53-A of the Act. 

As the father, who had signed the contract of sale, 
had in law authority to enter into the contract on 
behalf of his minor sons, he being the karta of the 
family, it follows that he had signed it on their behalf 
also and the sons are debarred from instituting a suit 
for recovery of possession under S. 53-A. 63 Bom 
L R 602 i 1961 Nag L I 58 « I L R (1961) Bom 344 » 
A I R 1961 Bom 215 (216) (Pr 4) (DB). 


-S. 53-A — Rights of transferor — Section 53-A 

sanctions enforcement bv transferor of his contrac¬ 
tual rights against transferee—Exercise of his rights 
is not dependent upon fulfilment of conditions men¬ 
tioned in 8. 53-A —Unregistered lease of premises tor 
5 years—Contract partly performed — Lessee bound 
to vacate possession on expiry of period. 

So far as the transferee is concerned, S. 53-A con¬ 
fers a right on him to the extent that it imposes a 
bar on the transferor. But this is only a right to 
protect his possession against any challenge to it by 
the latter contrary to the tenor of the contract or tne 


lament of transfer. 

far as the transferor is concerned, when ^ 
an says that the transferor shall be debarred 
enforcing any right against the property otoer 
a right expressly provided by the terms ot tn 
ract, by plaiD implication it sanctions the entoic 
: by the transferor of a right which has been s 
ided. And there is obvious justice In this, tor ir 
ansferor is to be held to his bargain with the 
in respect of the property, it is only Just 
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that he should be given liberty to enforce his con¬ 
tractual rights against the latter in respect of it. It 
may ba said that this is not the conferment of a right 
but the saving of an existing right. But whether it is 
the one or the other, it secures tne result of enabling 
the transferor to enforce his contractual rights against 
the transferee in respect of the property. 54 Cal W N 
53 : T L B (1950) 2 Cal 443 .AIR 1950 Cal 23 (27, 
2S) (Pt A) (Prs 11, 14. 15, 18) (DB). 

—S. 53-A—Transfer by guardian—Minor whether 
transferor’. 

Where an agreement to transfer entered into by 
the guardian of minor is one which the guardian is 
competent to enter into so as to bind the minor and 
is one for the benefit of the minor, the minor is the 
transferor' in the sense in which the words are used 
in S. 53-A. AI R 1951 Nag 403 (405) (Pt C) (Pr 13). 

-S. 53-A—Transferor—Meaning of—Minor. 

If a minor is a party to a sale-deed, through his 
guardian, he is a transferor within the meaning of 
S. 53-A and therefore the statutory protection given 
fo the alienee under S. 53-A is equally applicable 
against him. ILR (1950) Cut 107 i A I R 1950 
Orissa 217 (218) (Pt A) (Pr 3) (DB). 


11. “Any person claiming under him”. 

7 “ 7 “S. 53-A — Contract to transfer by manager o 
joint Hindu family by writing signed by bim- 
Transferee’s right to avail of S. 53-A against otbe 
members. 

The equitable doctrine of part performaDci 
embodied in S. 53-A is a jplicable only where a persoi 
having contracted to transfer property by ‘writing 
signed by him or on his behalf’ and put the vende< 
id possession thereof, wants to recover the propertj 
taking advantage of want of formality in the evi- 
dence. This section precludes a transferor frorr 
asserting his title in respect of property transferee 
by him when the conditions contemplated by the 
section are fulfilled. It is based on the rule ol 
•estoppel, and hence the disability attaches to a con¬ 
tracting party and not to any other person. It can bt 
used only as a shield and not as a weapon of attack 

t 1 ? 8 - 5 ?*?. not be applied against a mem. 
ber of a joint Hindu family who has not agreed tc 

w.'jswgs fis-a 

—S. 53-A—‘Person'—Word 'person' is comprehen. 

v to include a joint family. (1959) 1 Audfc 

V 111? 5 V 1 k R * 1959 ) Andh Pra 547 i A I R 195£ 
Andh Pra 534 (535) (Pt C) (Pr 4) (DB). 

iTrrf:,??' A 7 Ap J plicability "' Usufructuar y mortgage- 
unregistered endorsement on mortgage by mortgacoi 

ofm^ iQg i hiS iDleres *\ D mortgaged land in 

-Mortgagee continuing in possession in part per- 
formance of contract can claim benefit of S. 53-A tc 

S S 17 S a‘m? iql 2 e ? ption ^SiiltMtlon Act (1908) 
17. AIR 1952 Assam 28 (29,p) (Prs 6, 8) (DB) 

S. 53-A—“Any person claiming qnder him”. 

«,Mn C0Dtra ?i j Sa l e va , lidIy en tered into by the 
widow wouW be defeated at the hands of the revet. 

lite f a ! COQstuct »on is placed upon the 

ufi f P?H° n . c,a . imiD g under the transferor” because 
under the Hindu Jaw the estate passes to the rever. 

i h ?/ 9ath the widovv as the heir of the 
Rul ? holder and not as the heir of the widow 

sucl ! a construc tion would be opposed to 

“MS&fe.°i T ity u and inconsistent with the 

be ? ause u x nder Hindu iaw the 

^vraow s right js m the nature of a right of ncona 
and hor Portion of ao owner and therefore ? 


had gone a step further and sold a part of the estate 
for a legil necessity the sale would have baund the 
reversioner and succession would open with regard 
to the undisposed of remainder of the estate only. 
55 Bom L R 890 s I L R (1954) Bom 194 .-AIR 1954 
Bom 133 (155, 157, 158) (Prs 7, 11. 14, 15) (DB). 

-8. 53-V—Registration Act (1908), S. 49 -W. B. 

Premises Tenancy Act (1950). S. 2 (1)—Statutory 
tenant who is — Person remaining in possession after 
the period fixed in a compromise decree where lease 
as contemplated by the agreement was neither exe¬ 
cuted nor registered, does Dot become a statutory 
tenant—S. 53-A of T. P. \ct does not confer any right 
on such person—Such person after the period agreed 
to in the compromise is over, becomes a trespasser— 
Suit by such person for declaration Jof his right as a 
tenant and for permanent injunction not maintain¬ 
able. Sea Houses and Rents — West Bengal Premises 
Tenancy Act (12 of 1950), S. 2 (1). A I R L964 Cal 
235 (DB). 


-S. 53 A— “Claiming under transferor” — Judg¬ 
ment-creditor attaching judgment-debtor’s property 
in possession of purchaser under unregistered deed 
is included. AIR 1955 N U C (Madh-B):3041. 

-S. 53-A — Sale by father of ancestral land on hif 

own behalf and not as manager — Sale-deed un¬ 
registered — Vendee securing possession;— Suit by 
sons after father’s death— Purchaser’s right to plead 
S. 53-A. 


Held, that the plaintiffs could not be considered to 
be transferors in the !deed within *the meaning of 
S. 53-A of the Transfer of Property Act. Section 53-A 
would apply only if the document which is relied 
upon has been executed by the person concerned or 
by some one on his behalf. 1959 M P L J (Notes) 01 




pviiuu VIUIU1IU5__ 

JoiDt family property — Deed of transfer executed 
by father alone -S. 53-A wouId,be operative as regards 
interest of father and not the interests of sons who 
were not parties to the transaction - Agreement was 
however not invalid though not binding on the sons. 
35 Mys L J 268 :1 L R (1957) Mvs 108 : A I R 1959 
Mys 173 (175, 176) (Pt B) (Prs 9, II). * “ 


. , * 7 / wmiunijs uuaer 

Reversioner—If claimed under Hindu widow. 

fl nL h r!-f eV 0 » r,;iO k ner !i. ar r e r b( ? UQd , by a extract of sale 
entered into by the Hindu widow for a legalneces- 

f I r t n y m a l PerSOnS ^!i ai ?l ng ur ? der her and the Purchaser 
from her is entitled to rely upon the provisions of 

olaim Vh beca l s ?k the r® versione rs though they do not 
claim through the widow are her successors in title 

of the estate after the widow’s death under the Hindu 

law »u the sense that the extent of the estate which 

would devolve on them would always depend on the 

h f r ° f , h0r 1 undou bted right of disposal 
ot the estate for a legal necessity. AIR 1943 Cal 344 

Diss. from. (1959) 1 O J D 409 1 I L R (1959) Put 
453 : AIR 1960 Orissa 170 (171) (ft 7). 1 * Cut 

-— s . 53-A —'Any person claiming under him’ — 
lK\) dS and Phrases “ ' Any person claiming under 

The expression ‘any person claiming under him* 
means only the person who has derived any interest 

a jAaa.'S r a.-r'atel 

KIRK 1 ” ■ *' “ 

rTnf; 53 i A 7 ? c,aimin 8 through the party^ 

Collaterals of a Hindu widow. ^ 

cJ b ?. COllat , era,S k 0f aH ;udu Widow who desire to 

mS aSa fl °a j er d u eath as not fading on them 

In fao f b hVr 8 nf ded ^ S her r ®P resen tatlves*iu.intere^! 
In tact their interests are adverse to those of heirs as 
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they deny her right to sell the property. Hence the 
doctrine of part performance cannot applv to the ca«e. 
ILR (1953) Patiala 503 i AIR 1954 Pepsu 133 (135) 
(Pc B) (Pr 10) (DB). 

12. Willingness of transferee. 

-S. 53-A — Transferee guilty of laches. 

U here the Courts found that the prior transferee 
was guilty of Lches that he had abandoned the suit 
contract and that he was not anxious to perform his 
part of the contract the said finding disentitles him 
to any protection under S. 53-A. AIR 1914 Cal 21 Not 
Foil. AIR 1957 Andh Pra 5S (59. 60) (Prs S, 9. 11). 

-S 53-A—Requirements of — Contract for re-sale 

of property purchased by plaintiff on payment of sale 
consideration within fixed period—Defendant intimat¬ 
ing his intention to-take property and offering cer¬ 
tain amount — No evidence to show that he was 
willing to pay entire sale consideration — Held, one 
of the essentia) elements of S. 53-A not complied 
with. ILR (1964) 16 Assam 493 : A I R 1966 Assam 
46 (47, 48) (Prs 8, 9, 10) (DB). 

-S. 53-A—Partial compliance by transferee is not 

sufficient — Complete performance or complete will¬ 
ingness is essential to claim the protection of the 
section. AIR 1955 NUC (Madh B) 5643 (DB). 

-S. 53-A — Defendant relyiDg on part performance 

— Defendant’s readiness to perform remaining part of 
contract must be specifically pleaded and proved—The 
matter cannot be left to surmise or conjecture. A I R 
1930 P C 57 (1) and AIR 1953 S C 235 and AIR 1956 
S C 593, Rel on.-Civil P. C. (1908), O. 6, R. 4. AIR 
1965 Madh Pra 275 (282, 283) (Pt D) (Pr 29) (DB). 

-S. 53-A — Party relying on principle of part per¬ 
formance failing to perform his part nor showing 
willingness to do so — Doctrine of part performance 
cannot be availed by him. 1962 Mad 3V N 697 r 75 
Mad L W 746. 

-S. 53-A-Transferee’s willingness to perform his 

part-Suit for possession by plaintiff—Plea of willing¬ 
ness even when not taken in written statement is no 
bar to applicability of S. 53-A — (Civil P. C (190S), 
O. 6, R 6 and O. 8,R. 1). 69 Mad L W 697. 1956 Mad 
W N 753 : (1956) 2 Mad L J 515 i A I R 1956 Mad 
693 (694) (Pc B) (Pr 3). 


ACT (1SS2),S. 53-A. Note 12 

(C. P. Code (1S08), O. 21. Rr. 58 and 63)—(Evi¬ 
dence Act (1872), S. 115). 1 

Section 53-A can be used only as a shield and not 
as a sword. A suit under O. 21, R 63, Civil P. C., is 
not an offensive proceeding, but is a proceeding 
essentially in the nature of defence and a proceeding 
in continuation of the objection under O. 21, R. 5b, 
AIR 1952 Orissa 143, Dissented from, AIR 1939 Mad 
456 , (1939) 1MLT 802 (SB), Disting. 1955 AMLJ 70r 
AIR 1956 Ajmer 22 (23, 24) (Prs 2, 3). 

-S. 53-\ — Defendant— Meaning of. 

The word ‘defendant’ means a person who pleads 
S. 53-A for defending his possession against the 
transferor. Hence a plaintiff can invoke the aid of 
S. 53-A. 1952 AMLJ 33 : AIR 1953 Ajmer 19 (21> 
(Pt C) (Pr 6). 

-S. 53-A—Scope — Can be used in defence only— 

It is a shield and not a sword. AIR 1955 NUC (Cal) 
844 (DB). 

—S. 53-A—Who can claim benefit under section— 
Benami transfer. 

The benefit of S 53. A can be availed of only by the 
transferee or persons claiming under him. In the 
case of a benami transfer the real transferee is entitled 
to claim the bentfit of S. 53-A. ILR (1954) Ilyd S22: 
AIR 1955 Hyd 101 (102) (Pt B) (Pr 5). 

-S. 53-A—Applicability to Kutch — Section which 

gives right to a defendant to defend his possession by 
using an unregistered document against the vendor 
would not apply in Kutch as the Kutch law prohi¬ 
bited such use and rendered such document inopera¬ 
tive in a Court in Kutch—The section conflicts with 
S. 20 of Kutch Registration Act. See T. P. Act (1882), 
S. 1. AIR 1950 Kutch 64. 

-S. 53-A— Plea under, is only available as a 

defence to protect possession. 1961 MPC 136 : 1961 
Jab L J 221. 

-S. 53-A—S. 53-A of the Transfer of Property Act 

does not entitle a person to sue; it only enables him 
to defend his rights to possession and it the plaintiff 
is out of possession he does not obtain any title or 
right to claim possession against his transferor by 
virtue of that section. 1960 MPLJ (Notes) 137. 

-S. 53 A — Doctrine available only to defend 


-S. 53 A — Willingness of transferee to perform 

bis part. 

The condition as to willingness must subsist upto 
the C 2 te of hearing of the matter, i e., even to the 
date of hearing of second appeal. 35MvsLJ 266i 
ILR (1957) Mys 108 : AIR 1959 Mys 173 (175) (Pt D) 
(Pr 10). 

-S. 53-A — Unwillingness to perform contract — 

False plea that certain obligation under contract has 
been discharged by transferee—Does indeed show an 
unwillingness on the part of transferee to abide 
strictly bv the contract entered into between him 
and the iransferor. A 1 R 1952 Nag 244 (245) (Pt B) 
(Pr 7). 

-S. 53-A — Transferee not in possession by virtue 

of contract for sale — Transferee not willing to per¬ 
form hie part of contract — Section does not apply. 
AIR 1955 NUC (Orissa) 3977. 

-S. 53-A — Defendant must have been willing to 

perform his part of contract to claim protection under 
the section. AIR 1955 NUC (Orissa) 712. 

13. Available as defence only. 

-S. 53-A-Section is used only as defence — Suit 

under O. 21, R. 63, C. P. Code is defensive- Objec- 
tion of transferee under O. 21 f R- 53, dismissed 
Failure to file suit under O. 21, R. 63 — Effect of — 


possession. 

The equitv which the doctrine of part performance 
embodies iu'S. 53-A of the Transfer of Property Act 
is a passive equity available to a defendant to protect 
his possession. It confers no title on him and gives 
him no right to enforce it in an independent proceed¬ 
ing, 1960 MPLJ (Notes) 137. 

-S. 53 A-Only a defendant and not a plaintiff 

can plead bar of section. AIR 1955 NUC (Manipu / 
4551. 


i. 53-A-It is used as defence. 

:tion 53. A is ordinarily to be used as a‘ defence- 

jot as a weapqaof attack. ci 

Nag L J 710 WlR 1955 Nag 302 (^04) (Ft L) 

2) (FB). 

5: 53-A — Transferee suing under O. 21, R. 
p C.—Transferee if can rely on section. 

e section can never be availed of as fou , nd ^ j 
5 of action, and it cannot therefore, be urged 
what is available to the transferee as J i deten 

suit in ejectment by the transferee 15 “ufit takes 
rs a weapon of attack in an action which Jak^ 

>e from an invasion of transferee s g g 

contract. AIR 1952 Orissa 143 (144, 145, 

149) (Prs 16, 17, 29,30) (DB). 

>. 53-A — Defendant tenant—Right to de en 
‘ssion — Burden of proof. 
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A defendant, in order to avail himself of the 
doctrine of part performance under S. 53-A, T. P. 
Act, must establish not only that there was a transfer, 
but also that there was delivery of possession in 
pursuance thereto. ILR(l95Q) Cut 143 i AIR 1952 
Orissa 118 (119) (Pt A) (Pr 7) (DB). 

S. 53-A—Defendant not in possession. 

When it is found that the defendant is not in posse¬ 
ssion of the suit land, there is no question nf protect¬ 
ing his possession under 5. 53-A. AIR 1955 Pat 126 
(130) (Pt C) (Pr 10) (DB). 

-S. 53-A— Rights existing before suit not affected 

by S. 32. 

Held, that if B hai been impleaded in C’s suit for 
specific performance B could have been able to 
interpose the shield of S. 53-A. Tne f3ct that while 
standing in this position B took a lease from A could 
not make his position worse than it was. B having 
retained the possession of the property was entitled 
to rely on it in resisting the decree obtained bv C. 
See T. P. Act (1882), S. 52. A I R 1951 Pat 613 (DB). 

——-S. 53-A—Suit for possession. 

The doctrine of part performance only entitles a 
person id possession to invoke the doctrine as a shield 
to protect such possession and it does not enable a 
person who has lost possession to sue for recovery of 
it. ILR (1953) Patiala 319 r AIR 1954 Pepsu 42 (43) 
(Pt A) (Pr 2). H 1 ' 

14, Plea of part performance. 

• —S. 53*A-Contract of lease—Part peiformance- 
rlea of — Though plea of part performance has been 
recognised by S. 27.A of Specific Relief Act as an 
active equity, it has no application however to con¬ 
tracts executed before 1-4-1930, though in such cases 
defence under 5. 53-A, T. P. Act is available to the 

1950 SC? SpSCibC Relief Act (1877), S. 27-A. AIR 

Reversed 53A Plea under ' A 1 K 1944 Bom *05 

K Cr k 30 acHon t0 , ej , ect a lessee on the ground 
that he had no registered deed of lease executed in 
his favour the defendant lessee takes the plea of part 
performance and proves that there was a written and 
e A oootract of-lease in his favour and that he 
had taken possession in accordance with the terms of 

ft ISSy? acd had - built a fact0r v on the land 
d - hat h ^, w ^Paying rent to the plaintiffs in 

eStitleH in J lth that a 8 r eement the defendant is 
entitled to retain possession in spite of an absence of 

1930 aIIT J39l e ,63 LW 

L 21 W 1 li7 ) 2 io-n d Jr1 3 nf 7 1950 SCR 453 ' 1950 

«E, iVrVliflE, iCJ 317 • Am 1950 S C 1 15. 6) 
b7^uilm7 Claim soit ~ plea of par * perf «™«« 

A suit under O. 21, R. 63, Civil P C cWU 

of e the d Drn b p ea ^ deD5i ^ e continuation 

of cti i g roce $ diD « “ nd er O. 21, R. 58 of the Code 
of Civil Procedure. Hence, the plaintiff in such a suit 

^SSflS^BSS3i5IS“ 


tive case in appeal that he was in possession of pro¬ 
perty and had valuable rights under S. 53-A—No 
foundation alleged for such case in pleadings—Court 
declined to investigate the question. See Civil P. C 
(I90S), O. 0, R. 2. (1965) 2 Ker L R 3i3 : 1963 Ker 
LT 120S : 1965 Ker Lj 108L : AIR 1966 Ker 96 
(FB). 

-S. 53-A—Plea of part performance—When to be 

taken. 

The defence of the doctrine of part performance 
involves questions of fact and the defendant claiarne 
the benefit of the doctrine must raise the plea in hie 
written statement. Madb BLR 1955 Civ 46 S j Madh 
B LI 1955 H C R 436 : AIR 1955 Madh B 93 (95) 
(Pt C) (Pr 4). v ' 

-S. 53.A—Plea of part performance—Essentials. 

Section 53-A, T. P. Act requires that the party 
relying on the section has either fulfilled or is pre¬ 
pared to fulfil his part of the bargain This fact must 
be pleaded by him. AIR 1947 Nag 1SS, Re! on 1961 

i ab LJ 427 :l 9 62 M PL J 65 : ILR (1962) 

(pJ^) ^ 443 J AIR 1961 Madh Pra 237 123S) ic>t B > 

“— s * 53 ' A ~ Concurrent findings of fact — Defen¬ 
dant claiming protection under S. 53-A — Where the 
story put forward by defendant about unresisted 
document of lease and both the Courts have found’it 
acceptable on evidence. High Court could not go 
behind it in second aopeal. See Civil P C nqrWi 
S. 100. AIR 1953 Mad 925. ‘ UJ ° 5, » 

-S. 53-A—Plea of part Performance-Limitation. 

Section does not say that a suit for specific perfor¬ 
mance should be within time on the date on which 
defence of part performance is set up — Moreover 
when a person wants to make use of provision of law 
ool, to protect his possession and that too io define* 

(405MPtB7'p”2r iOn aiises - A,R ««l Nag 40J 

recover >- 

pleaded hy defeodjnT n wrh.eo^llat^meol - cLSo 

civir l P e . ad ci 1 973,,f 1 §s:Nir 1 ^^siss D ^, See 

S. 53-A — Plea of part performance cannor 

raised for first time io second aDDea! — pi\ r ;i p n 

(1908), S. 100. AIR 1951 P?t 50? a ^d UR Voifr 0 .* 

33, Rel. on. 66 Pun L R 1201, AIR 1965 V^iS 3 -} 
(118) (Pt B) (Pr 4), n « AIR 1965 Punj 117 

15. - Only if contract or transfer is invalid 

for want of completion in the pres¬ 
cribed manner." p 

tonments *^kct provisions of C«n- 

Ss n-MD US) ‘ C “‘°»»«ts (1924), 

.ectt/ SS&nX'M.T^Th,?" Pr °- 

anyrau- rl“ fr 

contract is invalid under any other law thaTse'cH*" 6 

and the Cantonment, tafrinSnz thf“ the plaiDtiS 
s. 114(1) read with S Prov.s.ons of 

1924. cannot be «t «p in ordluo Act ' 

part performance by the pl"nt?ff p [ e ? of 

859 (SBofsM) (HB) (Pif loffa 1^ 1957 A “ ddh 
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t^ ® om •’50 : 59 Bom L R 303 • AIR 19^7 

3om I3S (U0)(PtB)(PrS) (DB). 19 7 

j~ S a ^-Kabuhyaf executed by lessee alone- 
A f " fi , v . e >' ear < “ Validity - Applicability of 
?• V Held that S. 53-A would be of no aoplica- 

V, b S Se . he /. erm ,. of the t?n3 ncy, sought to be 
ix.J under the kabuhyat. expired long ago. See 

Ml w v ^. Pr0perty Act (1882), S. 105/(1959) 63 

oal \\ A 5oo. 

^T S ;, 53 ;^ T Non-compliance with Ss. 67 and 08, 
Calcutta Municipal Act (I923)-Agreement is invalid 
-Fart performance of contract is of no use-Ratifiea. 
ion of such contract. See Municipalities - Calcutta 
Municipal Act (o of 1923), S. 68 (5). AIR 1956 Cal IS. 

— S 53-A-“By the law for the time being in force" 
Section protects transfers which are invalid due to 
being completed in accordance with law in 
-orce at the time Transfer invalid for some other 
reason, is not protected. AIR 1955 NUC (Vfadh B) 
J«69. 

*—“S- 53-A—Mortgage — Invalid usufructuary mort¬ 
ify?/ i n-- C \i^TT^ 0 ^ part P er l° r naance can be applied. 
AIR 19oo NUC (Madh-B) 203. 

,T^ S ^ 5 2‘ A .r V ? H . d contract t0 transfer—(Trusts Act 
(15S2), S. 43—Joint execution). 

The equitable doctrine of part performance enun¬ 
ciated ia S. 53-A of the Transfer of Property Act, 
presupposes the existence of a valid contract to trans¬ 
fer immoveable property, that is, by persons who are 
competent to contract and entitled to the property, 
-he two out of three trustees are not alone and solely 
entitled to the trust properties and though thev are 
competent to contract they are not entitled to these 
properties and therefore there is no valid contract, 
£he foundation upon which the doctrine of part per- 
rormance could be rested. If the law requires that 
all trustees must join in the execution of the convey¬ 
ance and that two alone joining the execution would 
not conform to law, by entering into a contract in 
writing and delivering possession, they could not be 
;n a better position. The initial requirement of the 
existence of such a contract is wanting in such a 
case. (1954) 2 MLJ 4S0 : ILR (1954) Mad 537 
(DB). 

-S. 53-A—Applicability—Sale of agricultural land 

:n contravention of S. 47 (1) of Hyderabad Tenancy 
and Agricultural Lands Act (21 of 1950) — Claim for 
possession by person claiming pioprietary rights — 
Purchaser cannot plead part performance. (1963)2 
Mys L J 146. 

-Ss. 53-A and 107 — Contract of lease — Require¬ 
ment of completed contract—To attract applicability 
cf S. 53-A contract need not have been signed both 
by lessor and lessee — Formal lease not necessary — 
Document invalid as lease, being without signature 
of lessee — Facts and circumstances revealing that 
there was completed contract of lease—Document is 
sufficient to attract S. 53-A. ILR 44 Pat 596 i 1965 
3LJR 243 : AIR 1965 Pat 467 (468) (Pt A) (Prs 4, 5) 
CDB). 

-S. 53-A—Contract must be enforceable contract. 

‘Contract’ contemplated by S. 53-A is a contract 
which is enforceable at law. In other words, the 
contract in part performance of which possession 
has been taken is a contract in respect of which 
right to sue for specific performance of the same 
still subsisted. 1956 BLJR 249 : 1956 Pat L R 177 : | 

AIR 1956 Pat 308 (311) (Pt C) (Fr 6) (DB). 

-S. 53-A—Doctrine of part performance not avail- i 

able to seller.defendant claiming back purchase 
price. ILR (1961) 2 Punj 293 » 63 Punj L R 362 : 1 

AIR 1961 Punj 378 (383) (Pt B) (Pr 20) (DB). ( 


f created only ifcence 'and‘noMl^?-Held^h”^ 
: 

? not t be cured by application of the doctrin- of D3r f 

( ^b?lRy. 3 “ A “ Pr,nCiple 0f part Performance-Appli. 

, „ u~ he princi p ,e pf part performance only applies 

ba? heen ] transfpr a ° d not where 
: ; e n !5ta 5!J* e bars a transfer. ILR (1956) Puni 1279 • 

- AIR 19o6 Punj 181 (185) (Pt F) (Pr 16) (DB). 

TT?. Transferor debarred from enforcing his 
right to property. h 

The doctrine of part performance as embodied in 

y o3-A, 1. P. Act is available only to the de'en- 

SS t0 pn ^ ec i h» s possession. ILR (1955) Punj 
1242 : AIR 19oo Punj 252 (253) (Pt A) (Pr 3). 

' S.53.A Transfer of holding without sanction 

is void Status of transferee —Transfer is not saved 
byS. o3-A, T. P. Act, See Tenancy Laws — Bundi 
State Tenancy Act, S. 20. ILR (1959) 9 Raj 271. 

--53-A — Fraudulent transfer — Contemplated 

fraud effected — Recovery of property by a person in 
pari delicto—Practice. 

A person cannot, on the one hand make a fraudu¬ 
lent transfer to defeat somebody else’s interests, and 
then sue to recover the property from the transferee 
after the fraud has materialised. But if the fraud is 
only intended, and has not yet materialised to any 
extent, then the Court should not refuse assistance. 

In many cases, the fraud contemplated at the time 
of the transaction is not fully effected. As long as it 
is effected to a substantial extent then the person in 
pari delicto cannot recover. AIR 1952 Vindh Pr* 69 
(73, 74) (Pt D) (Pr 21). 

16. Proviso. 

-S. 53-A, Proviso — Plea of part performance 

against transferee for consideration — Cannot be 
allowed to be raised in second appeal lor the first 
time—(Civil Procedure Code (1903), Ss. 100-101). AIR 
1964 All 300 (301) (Pt E) (Pr 9). 

-S. 53-A, Proviso — Suit for possession by vendee 

of property — Defendant in possession claiming pro¬ 
tection under S. 53-A — Unless defendant proves all 
the elements necessary to sustain claim under main 
part of section, proviso will not apply and plaintiff 
will succeed, even if he has notice of prior agree¬ 
ment with defendant or defendant's part perform¬ 
ance of the agreement. ILR (1961) 1 Cal 30 : AIR 
1960 Cal 541 (542) (Pr 5) (DB). 

-S. 53-A, Proviso — Transferee for consideration 

without notice—Not affected by rights under section. 
Madh BLR 1955 Civ 468 : Madh B L J L955 H C R 
436 , AIR 1955 Madh B 93 (95) (Pt B) iPr 5). 

-S. 53-A, Proviso — Under S. 53-A it is for the 

person claiming benefit of the doctrine of part per¬ 
formance to show that the transferee who otherwise 
has a legal title, had notice of the contract or o. the 
part performance thereof. Madh BLR 1954 Civ 1*6 * 
Madh B L J 1954 HCR 828 i AIR 1954 Madh B 128 
(129) (Pt B) (Pr 3). 

—S. 53-A, Proviso — Scope cf protection afforded 
under—Notice—What amounts to—Manner of 

notice - Not material. (19:3) 1 M L J 812 s 195J 
Mad W N 459 : AIR 1953 Mad 925 (926) (Pt B) 
(Pr 3). 
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— S. 53-A, Proviso 3 — Notice of contract or of 
possession—Essentials—Mere casual conversation not 
sufficient. 

Held on facts that the trial C:>urt was right in 
folding that the plaintiff had not knowledge either 
of the prior agreement in favour of the appellant or 
of his having been in possession of the disputed 
house site by virtue of the same and therefore could 

not seek the help of S. 53-A. (1959) 1 Orissa J D 
362. 

-S. 53-A, Proviso—Burden of proof. 

Where in a suit for possession by a transferee of a 

house the defendant who is in possession of the 

L Se l 3s a tenant r es .‘sts the suit on the ground that 

the character of his possession has changed from 

that of a tenant to that of a vendee in part perform- 

a ? c .® °£. a contract the defendant must prove that the 

plaintiff who is a subsequent transferee had notice of 

^ 0 /-. CO r tr ^ c i or °I the part performance thereof. 

/p 7 ^?/^ 021 AIR 1952 0rissa 1A3 (104) (Pt A) 
<rr 3# (DB). : 

"— S - 5 3- A * Proviso - Word 'title* in S. 3, Expin. If 
does not connote completed title—Equitable interest 
under S. 53-A,attracts provisions of S. 3, Expin. II— 
fcvict'on suit—Tenant in possession claiming part 
performance — Purchaser claiming advantage of 
o. P3-A, proviso — Burden of proving that he had 
m> notice of‘contract* ‘to transfer’ lies on him and 

AIR 1905 6 Pat 467 (DB).^ ACt ^ S ‘ * ^ H * 

~ S ‘ Pro , viso S* 3 * Ex P ,n - II - Notice of con¬ 
tract-Burden of proof—Possession if notice of title 
of person m possession* 

Where the defendant was in actual possession by 

S3 1ST all ? g ° d transfer, and the question of 
actua 1 notice of the contract was not pleaded by 
either party, the plaintiff must be deemed to have 

iQfln u°r . D e «i f9DdaDl ’ s tit,e * 1960 Pat L R 174 i 

<p/l2? L J R 203 ! AIR 1960 Pflt 354 < 358 ) ( pt C) 

17. This section and S. 27, Specific 
Relief Act. 

53 -A“?cope—Specific Relief Act, S. 27-A— 

0 ?.o 53 ‘ A gave 0D, y a shieId s - 27*A, 

?n P rhi SC h? e i Ief ^ (l ? 77) p,aced a wea P° n of attack 
hVno« a ^Qdsofthe lessee. He cannot only defend 
his possession but also file a suit claiming*specific 
performance and thus obtain a good title The sub 

S 27 a A °& t fi° f p b °^ S ’ A of T- P. Ac? and 
r* ? s P. ec ‘ fi c Relief Act is to protect rights 
acquired under written contracts which have been 

y *u p0r !° rmed * Ifc can be said therefore 

S^ 7 A 5 wJfi? ,S pSP t i 0 * n between S. 53-A and 

(1877)%. 27-A); 1 ACt - (Specific ReIief A ct 

W n^ n f„5f C S 0n °/, the Transfer of Property Act 
s P io° Vld h 8 ' de“o a claim lorpotes 

h o a M°i 

Sectio * f-A of the Specific Relief Act arms 

sens h e that S ?.?n.h th * weapon of offence also, in the 

h a person may claim specific perfor- 

[Vol. 14.] Fn.D. 26. 


18. Transfers before the Act 

-S. 53-A—Transfer before Act—Suit brought after 

coming into force of Act—Applicability of Section. 

Where the transfer takes place before the T. P. Act 
comes into force but suit is brought after the Act 
has come into force, the provisions of S. 53 -\ apply. 
And a ’plaintiff claiming under the transferee can 
successfully defend his possession against the person 
who is claiming under the transferor. 1952 AMLJ 
33 : AIR 1953 Ajmer 19 (20) (Pt B) (Pr 5). 

—S. 53-A—Doctrine of part performance applies to 
cases before T. P. Act was made applicable. AIR 1955 
N(JC (Sau) 4689. 

19. Law in States to which Act did 

not apply. 

—S. 53-A—Act of part performance. Section 53-A 
creates no real right; it does not operate to create a 
form of transfer of property which is exempt from 
registration; the right conferred by that section is a 
right available only to the dependant to protect 
possession. In other words it merely affords a defence 
which a party may raise in answer to a suit brought 
against him by the transferor. See Gwalior Transfer 
of Property Act (1945), S. 54. AIR 1955 Madh B 49 

(Ud). 

—S- 53-A — Indore Transfer of Property Act (4 nf 
(1940), Ss. 53-A and 2-Doctrine of part performance 
Applicability — Transfer by sale .of agricultural 
holding effected without Subha's sanction — S 53-A 
does not apply — (Tenancy Laws — Indore Land 

Nu7(M,dh BlTws’lDB). 1 • 931) ' S ' 45 A1B 1955 

“ 'S. 53-A—Laws in Gwalior State. 

R . S ° j ar . f . the Gwalior State territory of Madhya 
Bharat State is concerned the principle embodied la 

S. 53-A had been applied even before the Transfer of 

made applicable in Gwalior State. 
Madh BLR 19^4 Civ. 120 t Madh B L J 1954 H C R 
828 i AIR 1954 Madh B 128 (129) (Pt A) (Pr 2). 

: S * 53-A—Unregistered sale deed — Admissibility 
to prove part periormance - Deed is receivable in 
evidence of part performance because though the 

M^n ,0n c »°! T \u * Act ha Y 6not be ^n extended to 
Manipi.r State the principles of that Act including 

doctrine of part performance have been followed and 

given effect to in that State even before 1947-(Re, 

gistration Act (1908), Ss. 17, 49) AIR 1957 

32 (33) (Pt A) (Prs 6, 7). H 1957 Manipu * 

—S. 53-A-Law in the State of Vindhya Pradesh. 

Section 53-A was based on the equitable nrinrl 
pies which were applicable to the whole of India 
including the Provinces where the Transfer of Pm! 
per y Act was not in force. The defence of 

P?jIi°p r s ? aDCe was « f there Io r e* open in State of Vindhla 
Pradesh even before the application of Transfer of 
Property Act exactly in the same manner as it is on#m 

now. AIR 1955 Vind Pra 15 (10) (Pt C) (Pr 4). 

SECTION 54 
SYNOPSIS 

(T. P. Act (1882), S.-54). 

1. Scope and applicability. 

2. Tranfer under a decree or order of a Court, 
o. Muhamadan Law. 

4. “Transfer of ownership", 

5. Sale or gift. 

6. Sale or hire purchase agreement. 

7. Sale or lease. 

8. Sale or release. 
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9. Sale or mortgage. 

See Notes to S. 58, T. P. Act. 

10. Sale or exchange. 

11. “In exchange for a price", 

12. “Paid or promised” 

13. Non-payment of price. 

14. Inadequacy of consideration. 

15. Sale of property of value of rupees one hundred 

or more. 

16. “Or other intangible thing”. 

17. Execution of sale deed. 

18. Sale of property of less than one hundred rupees 

in value. 

19. Delivery of property. 

20. Contract for sale. 

(A) Does not create any interest. 

(B) Whether can be specifically enforced. 

(C) Bights of subsequent transferee with 

notice. 

(D) Contract for sale accompanied by delivery 
of possession or payment of earnest 
money. 

21. Construction of document. 

22. When liable to be pre-empted. 

1. Scope and applicability. 

-S. 54—Champertcus transaction—Sale of share in 

house—Transaction is not per se invalid—The Court 
shall reluse to give effect to such transaction if it 
appears that it is unconscionable or unfair or is.other- 
wise opposed to public policy—(In this case it was 
held that the transaction was neither opposed to 
public policy nor was it unconscionable, extortionate 
and unfair). See Contract Act (1872), S. 23. AIR 1955 
All 393 (DB). 

-S. 54—Owner, though not in possession can still 

sell propeity— Distinction between 'title to property’ 
and ‘possession over property’ pointed out. AIR 1955 
NUC (All) 2767 (DB). 

-Ss. 54, 55 and S —’Agreement of sale of specified 

extent of land—Provision for adjustment of price in 
case extent found to be more or less — Execution of 
sale deed — Land given found deficient—Compensa¬ 
tion — Construction of sale deed—Agreement of sale 
if can be looked into. See T. P. Act (4 of 1882), S. 54. 
AIR 1958 Andh Pra 278. 

-Ss. 54 and 53-A — Registration Act, S. 49 (1) — 

Partition deed not registered — Admissibility — The 
deed can be admitted in evidence for the purpose of 
proving the factum of partition though not for proving 
that a particular property was allotted to the share of 
the plaintiff. Arrangement as to a house that if plain¬ 
tiff paid 2/3 value to the defendant the house would 
be allotted to plaintiff cannot be regarded as transfer. 
See Registration Act (16 ot 1908), S. 49(1). AIR 1950 
Assam 129 (DB). 

-S. 54—Transfer and sole—Distinction. 

The word “transfer” is a larger word and the word 
“sale” is a specific word. A transfer may be by means 
of lease, by means of a mortgage or by means of a 
sale or in any other mode. Where it is clear from the 
document transferring a business that the*transferor 
has not retained any control over the affairs of the 
business alter the transfer, the transfer amounts to a 
sale. AIR 1963 Bom 110 (114) (Pt C) (Pr 10). 

--S. 54—Transfer—What is. 

Transfer of possession of agricultural land under 
an agreement of sale is not a permanent alienation 
or transfer of land as contemplated by Hyderabad 
Tenancy Act. The word ‘transfer’ occurring in Ss. 47 


and <8-A and other allied provisions is used in » 
restricted sense given to it in S. 54 of the Transfer of 
Property Act. See Tenancy Laws-Hyderabad Ten 
ancy and Agricultural Lands Act:(21 of 1950) q » 
(1) (a). (1962) 64 Bom L R 560 .- 1962 Nag L I 680f 
ILB (1962) Bom 641. * JM0 * 

•S. 54—Hindu Law — Surrender by widow—Sur» 


render can be challenged under S. 53 as a transfer to 
defraud the creditors. See Transfer of ProDeitv Aof 
(1882), S. 53. AIR 1965 Mad 337. P y Ct 


“— s * 54—Conveyance-French civil law — Bilateral 
document of sale under French Law — Essentials — 
Deposit of document with Notaire by both parties 
makes document effective. I L R (1964) 2 Mad 471. 

-S. 54—Sale—Agreement to reconvey — Sale and 

lease back—Transaction does not affect assignment of 
right of reconveyance — Madras Indebted Agricul. 
turists (Repayment of Debts) Act (1 of 1955\ S. 7— 
Does not prevent third party from obtaining assign¬ 
ment. See Transfer of Property Act (1882), S. 3. AIR 
1962 Mad 378. 


-S. 54 — Sale of intangible property — Licence 

coupled with grant — Permission to plant trees — 
Registration — (Registration Act (1908), S. 17(1) (b) 
(Easements Act (1882), S. 52.) 

Where A permits B to plant mango trees on his 
land and allows access to B to gather the fruit of 
the trees, the transaction is neither a sale of au in¬ 
tangible property nor a licence coupled with a grant,, 
but is a mere licence which is not required by law 
to be granted under a registered instrument. 1953Nag 
L J 663 . I L R (1954) Nag 172 : A I R 1952 Nag 321 
(322) (Pr 5). 


-S. 54, Cl. (2)—Interest of partner in partnership 

is not immovable properly — Sale of such interest 
does not come within Cl. (2) of section — General 
Clauses Act (1897), S. 3(25). 

The interest of a partner in a partnership is an “in¬ 
tangible thing” but is not "immovable property" with¬ 
in the meaning given to it by the Central General 
Clauses Act. It is movable property and its sale does 
not come within Cl. (2) of S. 54 as that section has no 
application to the sale of movable property. 1950 Nag 
L J 157 i I L R (1950) Nag 355 i AIR 1950 Nag 69 


[90) (Pt A) (Prs 5,6). 

-Ss. 54 and 105—Transfer of holding amounts to 

sale only when transferee obtains absolute title, an- 
nihilating transferor’s interest. See Tenancy Laws— 
Patna State Tenancy Act (1 of 1944), S. 100. Auv 
1965 Orissa 121. 

— S. 54-Orissa Tenancy Act, S. 31(1) (as amended 
in 1938) — S. 31 (1) overrides S. 54, Transfer of Fro- 

aerty Act. See Tenancy Laws — Orissa Tenancy Act 

2 ot 1913 as amended in 1938), S. 31(1). AIK 1951 
Orissa 11 (DB). 


— S. 54-Scope-Allotment of shares on pa^bon- 
s T ot conveyance. See Transfer of Property Act (low), 
>. 5. AIR 1957 Pat 570 (DB). 

—S. 54-Who can be called a “purchaser", indi- 
:ated - (Sale of Goods Act: (1930), S. 4) See Prov»n, 
rial Insolvency Act (1920), S. 53. A I R l9o5 Pat 
DB). 

—S. 54-Meaning :of word "transfer” in ■ S. 41 
administration of Evacuee Property Act (lJOJO 
rerm used in generic sense precluding mt<o*Dta 
ind technicality attached to it under S. 54, Aransi 
if Property Act. I L R (1965) 1 Pud] 619. 

— S. 54-Execution of sale-Deed but not registered 

-Constituted transfer within S. 40 of A d ®ifj / s wed 
)f Evacuee Property Act — The term transf r is 
n generic sense precluding narrowness and teen" 
;ality attached to it under S. 54, Transfer of Property 
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trary to the provisions of S. 54, T. P. Act. If there 
was an intention to transfer the ownership to the 
transferee one cannot call the transfer sham and 
bogus. See Civil P. C. (1908), S. 100. AIR 19G4 Guj 
174. 

—— S. 54 — Registered deed—Non-payment of price 
— Sale-deed if operates as transfer—Burden of proof. 

It is the intention of the parties which has to be 
looked into to decide whether the sale-deed operated 
as a transfer of interest from the vendor to the vendee 
on the date of its execution. If this was the intention, 
then it does not matter whether the whole of the 
consideration or part of it remained unpaid. Further, 
where a registered deed of sale purporting to operate 
as a conveyance on the face of it exists, the burden 
of pioving that it was not so intended is on the party 
who assprts this fact. 1960 M P L J 1326 : 1961 Jab 
L J 138 s ILR (I960) Madh Pra 614 i AIR 1961 
Madh Fra 176 (178) (Pt A) (Pr 9) (DB). 


—— S. 54 — Registration in certain circumstances 
may convey title to vendee—(Registration Act (1908), 
S. 17.) 

It cannot be laid down as an invariable rule that 
mere registration of an instrument, without reference 
to other circumstances, operates to transfer the pro¬ 
perty; but certainly where the other circumstances 
and the recital in the sale deed go in favour of the 
transfer, then the registration of the instrument would 
convey the title in the property to the vendee. 1959 
MFC 632 « 1959 M P L J 1078 i 1960 Jab L J 1004. 

-S. 54 — Non-payment of consideration in a sale 

— Court has to take into consideration surrounding 
circumstances in deciding whether parties intended 
that title would pass independent of question of con¬ 
sideration. See Evidence Act (1872), S. 92. AIR 1964 
Orissa 239. 


—S 54 — Sale-deed executed and registered but 
consideration not paid — Vendor in possession and 
document also in custody of vendor—Vendee, whether 
acquires right under the deed. 

Held, on facts that B has not acquired any title in 
the suit property by virtue of the sale-deed made in 
his favour by A. When a vendor sells his property on 
account of some pressing necessities there cannot 
be any reason as to why he would allow his title to 
pass immediately to the vendee without receiving 
any consideration and then he would await to receive 
the same at any time in future at the sweet-will of 
the vendee. It is seldom the intention of the parties 
to allow title to pass without the actual receipt of 
the consideration money. ILR (1964) Cut 381. 

_S. 54 — Sale deed — Recital as to passing of 

•consideration—Title, when passes. 

If there is a clear conveyance that the executant 
conveys title in favour of the vendee from the date 
of the execution of the document and the recital 
regarding comideration comes later independently of 
the clause regarding title, then the title passes inde- 
nendent of the question of consideration, (i960) 2 
O J D 130 i AIR 1961 Orissa 19 (21) (Pt C) (Pr 6). 


•S. 54—Sale of immovable property — Title when 
passes—Intention of parlies. 

On the sale of an immovable property the decision 
as to whether title passed on the date of execution 
of the sale deed or else whether the intention of the 
parties was that it should pass only when the entire 
consideration money was paid depends on the inten¬ 
tion of the parties which should primarily be gathered 
from the recitals in the document; where the reci¬ 
tals are indecisive or ambiguous the surrounding 
circumstances and the conduct of the parties may be 
legitimately looked intoi A 1 R 1947 Pat 1; ILR (1957) 
Cut 3bU, Bel. on. 


Held, on the construction of the sale deed that the 
recitals in the document clearly showed that the 
title passed on the date of execution of the document 
and that payment of full consideration was not a 
condition precedent to the passing of title. (1959) 
1 Orissa J D 1. 1 


-S. 54 — Sale — Title when passes — Intention of 

parties — Consideration not paid—Effect—Evidence 
of intention, when sale-deed is ambiguous. 

Where the question arises whether title passes on 
the registration of the document of sale or whether 
passing of the title depends upon the passing of con¬ 
sideration, the primary criterion is the recitals in the 
document. The terms of the contract as to the passing 
of title will be proved from the document alone if the 
terms are clear and unambiguous. If theterms are inde¬ 
cisive and ambiguous, then only the Courts will take 
into consideration other extraneous circumstances. 
The custody of the document is a very strong piece of 
circumstance to throw light in the matter. Where the 
sale deed was ambiguous on the point of passing of 
the title, the sale-deed was in the custody of the 
vendor, and some days fafter the execution of sale- 
deed, the vendor executed another deed of cancel¬ 
lation on the ground that the consideration for the 
sale-deed had not been paid and executed another 
sale-deed in favour of another person, it is clear that 
the intention of the parties to the first sale-deed was 
that the vendee would not get title on the basis of 
the sale-deed unless the consideration was paid. ILR 
(1957) Cut 380 : 23 Cut L T 374 « A I R 1957 Orissa 
243 (244, 245) (Prs 3, 4, 5. 9) (DB) 

-S. 54—Deed—Construction—Execution of docu¬ 
ment by guardian on behalf of minor—Mother one of 
executants—Body of—Document making it clear that 
property belonged to minor son — No indication that 
mother had any interest in document — Mother held 
acted as guardian — Kobala found for legal necessity 
—Minor’s interest held had been conveyed. AIR 1955 
NUC (Orissa) 988. 


—S. 54 —Deed—Passing of consideration, if con¬ 
dition precedent to transfer of title. 

Where a sale deed expressly states that from the 
date of its execution the vendee shall be entitled to 
all the rights in the property sold and that the entire 
consideration money also passed on that day, but 
this portion of the recital in the deed is incorrect 
from this circumstance alone it cannot be inferred 

that the intention of the parties was that passing ot 
the consideration was a condition precedent to the 
transfer of the title. ILR ( 1953 ) Cut 531 il9 Cut 
L T 402 : A I R 1954 Orissa 23 (24 25) (Pt B) (Pr 5) 
(DB). 


—S. 54—Sale—Execution of sale-deed—Title, when 
sses — Passing of consideration — Intention ot 
rties. 

When a sale-deed is executed and registered there 
a prima facie completion ot transfer of title to t 
ndee. The mere non-payment of consideration wn 
t arrest the passing of the title. But whether t 
ndor really intended, to transfer ownership oy 
>re execution and registration, or contracted to ao 
only after receipt of consideration as a condition 
“cedent, would depend upon the terms of the con- 
ict between the parties. If there is a stipulati 
the sale-deed itself that title to and ownership oi 

a property would vest in vendee after payment o 

3 purchase money the reasonable inference 

that until the condition is fulfilled lh ® r ® ' s ., 
ective transfer of ownership. In such cases inte> 
not to transfer ownership unless^ consider 

paid. The only evidence that the Court will look 

o is that afforded by what the parties have said and 
idence aliunde is not admissible to prove^their 
:ention if the language employed is unambiguous. 
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But, if the recital is clear that the receipt of consi¬ 
deration and the transfer of title should be simul¬ 
taneous, or that the sale is made in exchange tor the 
price and the vendee is mide the owner and put in 
possession after realization of the entire considera¬ 
tion the only inference should be that one is depen¬ 
dent on the other. If the recital about the receipt of 
consideration is proved to be incorrect, a latent ambi¬ 
guity arises ana if the circumstances show that the 
consideration was not, in fact, paid it would follow 
that the intention of the parties was not to effect a trans* 
fer of ownership by the mere execution or regis¬ 
tration of the document. I L R (1953) Cut 343i AIR 
1953 Oriss* 315 (323 to 325) (Pt F) (Prs 42,45) (DB). 


equivocal intention on the part of the transferor to 
give to the transferee a title which would act as a 
safeguard against any claim for the pre-emption in 
respect of the other property intended to be sold, the 
transaction for that reason cannot be called a sale. 
See T. P. Act (1882). S. 122. AIR 1952 All 149 (DB). 

• S. 54—Oral transfer by way of gift of immove¬ 
able property of over 100 rupees in value cannot be 
made by Muslim husband to wife in lieu of dower 
which also exceeds Rs. 100/-. Such a transaction is 
neither a gift nor a combination of gifts which can 
be made orally. It is a sale which caa be effected by 
means of a registered instrument only. See Muham¬ 
madan Law. AIR 1951 All 86 (FB). 


-S. 54—'Sale’ — Part payment of purchase-money 

— Title passes to purchaser on execution and regis¬ 
tration of sale-deed — Vendee can claim possession 
and mesne profits. AIR 1931 Pat 236, Rel, on. AIR 
1965 Pat 29 (30) (Pt A) (Prs 2, 3). 

-S. 54—Sale when complete—Intention of parties, 

Held, that it was manifest from the recitals in the 
deed and from the facts that the intention of the 
parties was that title should pass on the payment of 
the consideration money which was to be paid at the 
time of the passing of the registration receipt. 

(2) As no consideration had been paid either to the 
vendor A or to her creditors no title had passed to B 
under the deed. 1953 B L J R 147 : AIR 1953 Pat 330 
(333) (Pt A) (Pr 8). 

-S. 54—Sale deed — Question whether title passes 

on execution and registration of deed or on payment 
of consideration depends upon intention of parties 
to be gathered from deed. AIR 1952 Pat 263 (264) 
(Pt A) (Prs 6, 7, 8) (DB). 

-S. 54—Non-payment of price. 

Title would be deemed to have passed to the pur¬ 
chaser, unless there was an intention on the part of 
the parties to the contract that title would not pass 
until the entire consideration money had in fact been 
paid. 

The circumstances of non-delivery of the original 
document of sale and non-delivery of possession are 
not of much importance for the purpose of deter¬ 
mining what was the intention of the parties in a 
case where the suit has been filed only nine days 
sale * A 1 R 1951 Pat 454 (458, 457) 

(Prs 8, 10). 

——S. 54—Registered sale deed—Recital of payment 
or full consideration and delivery of possession—- 
Non-payment of price — Possession and deed 
remaining with vendor—Title if passes to vendee. 

Held that the inference was irresistible that the 
intention of the parties was that title would not pass 
unless consideration money was paid. As the con¬ 
sideration was never paid title in the property re- 

malned with the vendor. AIR 1950 Pat 288 (289) 
(rr 5) (DB). 

j' £4—‘Sale*—Non-payment of consideration and 
non-delivery of possession—Effect of. 

The fact that the price was not paid at the time of 
registration is of no consequence. In the absence of 
■ intention common to both the parties to a 
.. the ownership should not pass until the 
consideration has been actually paid and the deed of 
sale registered, the accomplishment of this condition 
is not essential to the completion of {sale, Mere non- 
^Possession or stipulation to deliver posses¬ 
sion at a later period does not prevent fthe sale from 

UJ (DB, R 310 ! AIR 1957 P “” i 238 
5. Sale or gift 

12 2~ Consideration and motive — Where 
the motive behind the deed offgiit was an un¬ 


-S. 54—Joint family — Dravida school — Father 

Manager — Alienation — Powers of — Sale deeds in 
respect of joint family land and house in favour of 
concubine — False recital of cash consideration — 
Real consideration being past cohabitation — Docu¬ 
ments are not sales but gifts — Such gifts being 
beyond competence of father, were aslo invalid and 
not binding on family — Effect of subsequent parti¬ 
tion. See Hindu Law—Mitakshara. AIR 1963 Andh 
Pra 177 (DB). 

-—Ss. 54, 122 — Sale and gift — Subsequent affirma¬ 
tion— Other members can affirm the sale of joint 
family property by the manager. They cannot affirm 
the deed of gift by the manager—Distinction between 
sale and gift stated. See Hindu Law — Sale and gift. 
AIR 1957 Bom 280 (DB). 

-Ss. 54, 123, 129 - Hyderabad T. P. Act, Ss. 54, 

110—Transfer of immovable property in lieu of 
dower—Sale or gift — Muhammadan Law—Marriage 
—Dower.) 

Held on facts that as the house was being given in 
lieu of Mehr the transaction was a simple gift and 
not a transfer made in consideration of the relin¬ 
quishment of the Mehar by the proposed bride. The 
transaction being unilateral act was a pure gift and 
not a sale and was saved by S. 110, Hyderabad T. P. 
Act which is similar to S. 129, T. P. Act. ILR (1952) 
Hyd 7 i AIR 1952 Hyd 3 (5) (Pt A) (Pr 9) (DB). 

——Ss. 54 and 122—Deed of transfer—Consideration 
paid—Nature of deed. 

Whatever might be the original motive behind a 
deed, if it purports to be a deed of transfer and con¬ 
sideration has been paid for it must be treated as 
an effective deed ol transfer and cannot be regarded 
fsadeed of gift. 1954 B L J R 82: AIR 1954 Pat 280 
(283) (Pt C) (Pr 10) (DB). 

-—Ss. 54 and 122—Transaction whether gift or sale. 

Where out of regard for the donees and their father, 
the donor gets the land mutated in favour of the 
donees who in return maintain him and look after 
. * s S?!l a ,teaction cannot be described to be a 

U18,^A l ) 1 ( 9 ^)^B i , 628 ' AIR 1959 PUDi 117 

—S. 54 — Sale or gift. Vendors were a Christian 
mission —In order to help Christians serving them 
property worth Rs. 8000, was alleged to be sold for 
Hs. 190—No evidence that any money was received 
trom the alleged transferees as price but he had only 
to Pay some subscription - Held the transition 
was a gift and not a sale. See Punjab Pre.emntion 
Act (1 of 1913), S. 4. AIR 1954 Punj 116. 

6. Sale or hire purchase agreement 

—S. 54—Sale or hire purchase agreement — Prin¬ 
ciples to determine—(Deed—• Construction,) 

In determining the question as to the nature of a 
transaction the Grart should not be led away mere!? 

,^i h l? k 5? aible a i PP earan ca given to it by the words 
used by the parties, out should make an attempt to 
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go behind the phraseology for the purpose of as¬ 
certaining the real intention of the parties. 

In its endeavour to do it, the Court should dissect 
the transaction, scrutinise its legal implications and 
bear in mind the legal consequences that would 
ensu* from it. 

In order to arrive at a conclusion, the transaction 
has got to be looked at as a whole. 

Thus, for example, where it is apparent that as a 
result of a hire-purchase agreement, the transferee 
has eventually to pay the entire purchase price, it 
may be a circumstance indicating that the transaction 
was m a ant to be a sale. On the other hand, if the 
transferee is given a right to terminate the agreement, 
that may be an important circumstance indicating 
that the transaction was intended to be a hire pur¬ 
chase agreement. That again, however may not be a 
conclusive test, as the right to terminate the transac¬ 
tion might itself have been put into the agreement 
for the purpose of giving it the appearance of a hire- 
purchase agreement. 1953 All \V R (H C) 590 : 1953 
All L J 656 i AIR 1954 All 195 (196) (Pt A) (Pr 10). 

-\ 54 —Deed —Construction — Sale or Hire pur¬ 
chase agreement — Princip'es to determine See 
Transfer of Property Act (1SS2), S. 54. AIR 1954 All 
195. 

7. Sale or lease. 

-Ss. 54 and 105 — Sale and lease — Distinction- 

Sale is transfer of entire ownership — Lease creates 
limited right of enjoyment of land—Rest of incidents 
ot ownership called reversion in legal terminology 
still continue to vest in owner—Plots disposed of by 
Governor-General in Council by grant of leases for 
99\ears— Provision for renewal of leases for period 
of 999 years—Held that there was no disposal in the 
sense of a conveyance out and out. (1962) 64 Bom 
L R 311 : ILR (1963; Bom 10 (DB). 

S. Sale or release. 

-S. 54—Sale and relinquishment — Distinction. 

See T. P. Act (1832), S. 5. AIR 1954 Bom 95 (DB). 

9. Sale or mortgage. 

See Notes to S. 5S, T. P. Act. 


10. Sale or exchange. 

-Ss. 54,118 — Sale or exchange— Deed of agree¬ 
ment between A and B — A agreeing to purchase B’s 
property for certain amount aod B agreeing to pur¬ 
chase A’s property for same amount — Each party to 
execute sale deed in favour of other at future date — 
Nobody to get aDy money from another but parties 
to.adjust themselves — Held, it was agreement for 
execution of two documents of sale, each to be 
executed by one in favour of other, and not for 
executing a deed of exchange—A obtaining possession 
of B’s property in terms of agreement — Held, there 
was ro failure of consideration and B was entitled to 
sue A for specific performance of contract of sale. 
65 Cal W N 661 : I L R (1961) 1 Cal 619 : AIR 1961 
Cal 193 (194) (Pt A) (Pr 5). 

-Ss. 54 and 55 - Exchange of tarwad immovable 

property for-convenience of enjoyment is invalid 
Word ‘'sale’’ in S. 25 - Meaning-Right of alienee- 
Alienee before beiDg ousted enUtledto get back his 
property. See Travancore Nayar Act (II of 1000 M E.), 
S. 25. 1963 Ker L J 395. 

_Ss. 54 and 118-Sale and exchange-Distinction. 

A ‘sale’ should always be for a price'but in the case 
of ‘exchange’ the transfer of the ownership of one 
thing is not for any price paid or promised but tor 
transfer of another thing in return. If in a case a 
transfer of ownership ot an immovable property is 
exchanged for money, then the transaction cannot 


be an exchange but a sale. It being so unless the 
property of both parties are simultaneously trans¬ 
ferred in favour of each other the title to the property 
cannot pass in favour of the one when the other party 
does not execute any such document in favour of the 
other. Exchange can be effected either by one docu¬ 
ment or by different documents. The consideration 
for the one document executed‘.in pursuance of an 
agreement for exchange is the execution of a docu¬ 
ment by the other party. 

When one of the parties has failed to execute the 
deed in pursuance of the agreement, the merejfact of 
exchange of possession cannot be sufficient to com¬ 
plete the passing of title in favour of each other, espe¬ 
cially when properties to be exchanged are each'.worth 
more than R>. 100. I L R (1953) Cut 706 : 21 C L T 
409 : AIR 1954 Orissa 105 (106, 107) (Pis 4, 5). 

-Ss. 54 and 118—Sale or exchange. 

Held that the circumstances in which the two 
deeds were executed clearly showed that the object 
of A in entering into the transaction with B was to 
sell the land to B without his being exposed to a 
suit for pre-emption. Hence the transaction was in 
substance a sale and not an exchange. AIR 1919 Lah 
127, Foil. AIR 1944 Pesh 15 Diss. from. A 1 R 1954 
Punj 115 (116) (Pt B) (Pr S). 


11. “In exchange for a price.” 

-5.54 — Champertoue transaction — Sale of pro¬ 
perty — Disparity in consideration — Circumstances 
to be weighed. See Contract Act (1572), S. 23. AIR 
1955 All 393 (DB). 

0 —S. 54—Price—Meaning—Includes debts. 

Per Bhargava J. — The use of the word ‘‘price’’ 
instead of “money” in S 54 signifies that the word is 
wide enough to include any amount which can be 
definitely ascertained and worked out in terms of 
money, such as outstanding debts. The dower due to 
a Muslim wife is a debt—It has been so regarded even 
under the Mahommedan law; consequently if the 
amount of dower i> ascertained and the transfer is 
made in lieu thereof the transfer would be^fara 
price. Gbulam Abbas v. Mt. Razia Begum 1951 All 
W R (HC) 39 : 1950 All L J 917 : ILK (1952) 1 All 
477 : AIR 1951 All S6 (59, 90) iPt B) (Pr 20) (FB). 


-S. 54—Sale in exchange for labour and expenses 

of redemption suit — Sale if pre-emptible — Agra 
Pre-emption Act (11 of 1922), S. 4 (10). 

Held, on facts that the transaction was not a sale at 
any rate a pre-emptible sale. 1950 All L J 467 • IEn 
(1953) 1 All 265 : AIR 1950 All 632 (634, 63S) (Pt A) 
(Prs 2. 10) (DB). 

-S. 54 — Consideration partly in cash and partly 

something else which cannot be expressed in terms 
of money the whole takes the character of the latter 
part. See Contract Act (1872), S. 2 (d). AIR 19o0 All 
632 (DB). 

-S. 54—Sale—Property mortgaged to hilt—Equity 

of redemption worth nothing-No evidence to snow 
that that the property was worth more than the mort¬ 
gage amount—Absence of additional consideration in 
respect of equity of redemption- Does nol ' f * n 8 de I 
sale as one not supported by consideration. (iyoo;^ 
Andh W R 301. 

-S. 54-Deed-Construction-Importance should 

be given to consideration statements in document. 
AIR 1955 N U C (Assam) 4220. 

-S. 54 -In exchange for a price custcdian granting 

lease of evacuee property to P etlt, .°? er fi i he q goods 
agreed to purchase all raw materia 1 , finished goo 

and other ascertained goods lying on the ! . j 
d remises the value of waich was to be .ascertained 

by expert valuers. The possession was given to 
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petitioner under the agreement — Held under the 
agreement the property in the goods lying on the 
premises passed to the petitioner and the mere 
pastpanement of the payment of the price or even 
the postponement of the ascertainment of the price 
did not affect the position See Administration of 
Evacuee Property Act (1950), S. 10. AIR 1954 Bom 

518 (DB). 

-S. 54—Sale of property — Consideration when is 

to be p3id — Ordinarily it is to be simultaneous with 
and of the time when the conveyance is executed by 
the vendor — The parties may deviate from the ordi¬ 
nary rule. See Specific Relief Act (1S77), S. 12. AIR 
1955 Cal 101 (DB). 

-S. 54 — Sale deed-Consideration—Sale deed in 

order to satisfy the loan dues of the plaintiff — The 
sale deed cannot be deemed to be without considera¬ 
tions. See Contract Act (1872), S. 25. AIR 1955 
N U C (Manipur) 4330. 

-S. 54—In exchange for price — ‘Price’, meaning 

of — Tt does not include ‘promise not to contest suit.’ 
ILR (1959) Cut 250: AIR i960 Orissa 1G (18) (Pr 11) 
<DB). 

-S. 54 — Contract Act, Ss. 84, 85,73, 74—Earnest 

money — Forfeiture when can be .-incurred stated. 
A I R 1955 Nag 109, Disseuted from. See Contract 
Act (1872), S. 84. AIR 1959 Pat 170. 


12. "Paid or promised". 

—S. 54 —Sale—Consideration for—Proof. 

When once execution is proved, recitals of payment 
of consideration are prima facie proof of it against 
the executant or persons claiming uoder him. AIR 
1902 Andh Pra 94 (97) (Pt B) (Pr 36) (DB). 

—S, 54 — Earnest money or part payment of price 
makes the conclusion inevitable that the amount 
was intended to be earnest money and not part pay¬ 
ment of price. 61 Bom L R 1339 t (1959) 37 I T R 
?59 i ILR (1980) Bom 36, A I R 1960 Bom 224 (224) 
(Pt B) (Pr 2) (DB). 


—S. 54—Sale—Non-payment of price—Effect. 

The mere fact that a sale deed recites the payment 
of consideration which is not true cannot render the 
document invalid. To support a sale it is not neces¬ 
sary that the whole of the price should be paid. The 
price may be paid or promised wholly or in part. If 
according to the tenor of the document, the con¬ 
sideration was not actually paid, but the document 
shows that there was an intention to pay, then in 
that case the document is not rendered invalid on 
account of the non-payment of the consideration. 
It, on the other hand, the intention was not to pay 
f cons m ara tion, then the document is of no effect. 
52 Bom L R 861 1 A I R 1952 Bom 50 (58, 57) (Pr 1) 

(DU), 

7"Tn5 4 — Mysor© Agriculturists Relief 
Act (18 of 1928), S. 3 — A sold property to B — Part 
ot price paid — Payment for balance promised—Suit 
toy A tor recovery of balance held to be suit for re. 

/S 0ne c y d i^ 0 contfact - Hence suit fell 
under S. 3 (it). See Debt Laws - Mysore Agricul- 

lTgts Re ef Act 18 of 1928 ^ s> 3 * (l962 ) 40 M y* 

—S. 54 - Failure of sale-Purchase price paid in 
advance-Forfeiture. * 

Law does n L ot Permit the seller to forfeit payments 
made by the buyer by way of an advance. Part pay 

Si n r L°i Purchase price cannot be forfeited for 
the reason that it is not a guarantee for the perform. 

\ the , c .°“' aQd > therefore, what is for* 
teitable is what has bs6n givoo by wav of 

' AIR 1981 


-S. 54-Sale. 

A sale is nonetheless a sale whether the price be 
paid down or the price be promised to be paid. 23 
Comp Cas 240 : A I R 1953 Trav-Co 161 (163) (Pt B) 
(Pr 9) (DB). f . 

13. Non-payment of price. 

-S. 54—Non-payment of price. 

A sale may be complete even though the full price 
has not been paid. 1950 All L J 467 : I L R (1953) 1 
All 265 : AIR 1950 All 632 (634) (Pt B) (Pr 2) (DB). 

-S. 54 — Validity of sale — Consideration — Non¬ 
payment of — Effect — If the document shows that 
there was an intention to pay then the document is 
not rendered invalid on account of non payment of 
the consideration — If the intention was not to pay 
fhe consideration then the document is of no effect. 
Sea Deed -Consideration. AIR 1952 Bum 56 (DB). 

-S. 54 — Payment of price not made condition 

precedent for passing title — Non-payment of price 
— Seller cannot set aside conveyance. 1959 M P C 
632 :1939 M P L J 1078 : i960 Jab L J 1004. 

--Ss. 54 md 55 — Possession delivered to vendee— 

Consideration not paid — Vendor is entitled to con¬ 
sideration and interest till its payment — iContract 
Act (1872), S. 73) - (Civil P. C. (190S), S. 34). A I R 
1957 Mad 630 (630) (Pt C) (Pr 3). 

-Ss 54, 55 — Consideration for sale agreed to be 

Rs. 2,000/- — Sale suppirted by consideration only 
to the extent of R>. 1,000/- —Seller has charge over 
property for that amount. (1963) l Mys L J 592. 

-—S. 54—Widow — Alienation — Part of considera¬ 
tion not paid — Sale is not invalid on that ground — 
Validity of sale is to be determined from the point 
of view of legal necessity. See Hindu Law. AIR 
1955 N U C (Pat) 4576 (DB). 

•-S. 54—Deed—Consideration—Plea of want of 

—Locus standi to raise. 

A plea of want of consideration for a deed, is not 
available to a person who is an utter stranger to the 
deed which must stand good between the parties 
thereto. Chandi Avira v. Thommen Varkey, 1951 
K L T 7 i I L R (1931) T C 209 : A I R 1951 T C 109 
(114, 115) (Pt D) (Pr 16) (FB). 

14. Inadequacy of consideration. 

S. 54 — Inadequacy of consideration — Would 
not of itself affect the title of the vendee. See Con¬ 
tract Act (1872), S. 25, Expl. 2 AIR 1954 Pat 280 
(DB). 


15. Sale of property of value of rupees one 
hundred or more. 

- —-S. 54 — Income-tax Act, S. 12B — “Sale, 
exchange or transfer of a capital asset effected after 

a life of £ Iarc1 } 1940 and before the 1st day of 
April 1948 — Transfer of factory, plant, machinery, 
furniture, stocks, and goodwill - Held, title to im- 
movable property and items permanently embedded 
in earln could not pass till conveyance was executed 
and registered — Stocks were exempt from definition 

° tvP* asse j — J, ltIe furniture passed by delivery 
-Tffle to goodwill could not pass till whole business 
was transferred. ILR (1963) Andh Pra 702, Reversed 

iSu S ^ i 1922)t S - 12B ‘ < 1965) 2 I T J 

<! 90 5) 57 ITR 185 : (1905) 2 SCI 283^ 

(1965) 2 M L I (SC) 9 i (1965) 2 Audh W R iSCi 9 

(1965) 2 S C R 587 . AIR 1986 S C 115 1 C) * 

~ S ?! e r , ight t0 , ciltch fish in a lake - 
Registration - Oral sale — Effect. 

s“ it a 
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case does not pass any title or interest in the vendee. 
Ananda Behara v. State of Orissa, 22 Cut L T 101 1 
69 Mad L W 872 : (1955) 2 S CH 919 : 1956 S C J 
96 » (1956) 1 M L J (8C) 69 j 1956 S C C 70 : I L R 
(1956) Cut 425: AIR 1956 S C 17 (24) (Ft B) 
(Pr 11). 

——S. 54 — Sale deed executed and registered on 
15 9.1959 — Transaction taking place on 4.8-1959— 
Saie consideration Rs. 1,500 also passed on latter date 

— Sale can only be made by means of written and 
registered instrument — Therefore sale actually took 
place on 15-9-1959 and noton 4-8-1959. 1965 All 
W B (HC) 491 : 1965 All L J 852 : ILR (1965) 2 All 
683. 

-S. 54 — Oral sale of immovable property of value 

of more than Rs. 100 — Sale is inelfective. AIR 1964 
All 300 (301) (Ft B) (Pr 6). 

-S. 54 — ‘Transferee’ — Who is — Purchaser of 

immovable property valued at more than Rs. 100 
under oral agreement — Not a “transferee.” SeeT. P. 
Act (1882), S. 51. AIR 1964 All 300. 

—-Ss. 54, 53*A, 58 and 105 — Doctrine of part per¬ 
formance — Applicability — Principles while applic¬ 
able to sale and leases do not however apply to mort¬ 
gage — Sale not complete—Transferee put in posses¬ 
sion — Transferee can resist eviction by vendor under 
S. 33-A. See T. P. Act (1882), S. 53-A. AIR 1963 
Andh Pra 239. 

[Reversed in AIR 1903 Andh Pra 489.] 

■-S. 54—Sale or transfer of ownership of property 

worth rupees more than Rs. 100/ cannot be effected 
except by registered instrument—Oral sale cannot be 
recognised as valid and cannot be allowed to be 
proved. AIR 1960 Andh Pra 397 (398) (Pt C) (Pr 7). 

-S. 54 — Agreement for the purchase of building 

— Assessee taking possession of building after ad¬ 
justing consideration money to seller’s account — 
Assessee does not acquire the ownership till execu¬ 
tion of sale deed — Assessee cannot claim deprecia¬ 
tion on the value of building unless he has become the 
owner of it in the year for which depreciation is 
claimed. See Income-tax Act (1922), S. 10 (2) (vi). 
AIR 1965 Assam 20 (DB). 

#- S. 54, Paras. 2 and 3 — Immovable property of 

value above rupees hundred—Sale of, can be effected 
only by registered instrument — Sale by delivery of 
property of no avail. Illikkal Devaswom v. Pottokkatt 
Narayanan. (1965) 2 Ker L R 315: 1965 Ker L T 
1208 : 1966 Ker L I 1081 : AIR 1966 Ker 96 (97) 
(Pt A) (Prs 5, 6) (FB). 


Unregistered assignment of usufructuary mortgage — 
Transfer not valid then deed being not registered — 
An instrument of mortgagage of immovable pro. 
perty is itself an interest in immovable property and 
can be transferred by only registered instrument- 
Beneht of section not available — Section 53-A, T P 
Act will not apply—C. M. A. No. 502 of 1951 (Mad)’, 
Reversed. See Debt Laws - Madras Agriculturists’ 
j «* Ct id» of 1938,1 S ' 9A (10) M < b )- AIR 195S 

Mad 576 (DB). 

—-S. 54 — Registration Act, S. 77 — Refusal of 
registration Separate suit for specific performance 
is maintainable where for any reason it becomes im¬ 
possible to obtain registration after resort to provi¬ 
sions under the Registration Act — Maintainability 
— (Specific Relief Act (1877), S. 21). See Registration. 
Act (1908), S. 77. AIR 1957 Mad 78 (DB). 

S. 54 — Contract of sale — Decree for specific 
performance — Title passes with execution and regis¬ 
tration of sale deed and does not flow from decree — 
Decision in AIR 1955 Cal 207 must be confined to 
question of possession only — (1881) ILR 5 Bom554, 
Not foil. (Civil P. C. (1908). S. 47 ( O. 21, R. 32).. 
(1965) 2 Mys L J 692 : AIR 1966 Mys 299 (301, 304> 
(Pt B) (Prs 5, 10). 

-S. 54—Sale or agreement for sale—Non-registra- 

tion—(Registration Act (1908), S. 49). 

Held, that the cumulative -.effect of all the evidence 
together with the allegations in the plaint that an 
absolute sale of the land had been made by defen¬ 
dants 1 to 5 in favour of the plaintiff led to the con¬ 
clusion that the transaction could Dot be anything 
other than a sale. 37 Mys L J 261 : ILR (1958) Mys 
740 : AIR 1959 Mys 194 (197) (Pt B) (Prs 12,13). 

-S. 54—Unregistered agreement of sale — Specific 

performance can be granted to the vendee—Registra¬ 
tion Act does not come in the way in view of S. 49 of 
that Act though the document requires registration. 
See Specific Relief Act (1877), S. 27. AIR 1955 NUC 
(Mys) 949. 

-Ss. 54, 60—Right to redeem—Extinguishment by 

act of parties — Transfer of mortgaged property ex¬ 
ceeding Rs. 100 to mortgagee — Formalities of law of 
writing and registration necessary. Mere delivery of 
possession under oral agreement is not enough. AIR 
1951 Nag 171 (173) (Pt B) (Pr 11). 

-S. 54 — Sale deed registered — Sale takes effect 

from the date of the execution of the deed and not - 
from the date of registration. See Registration Act 
(1908), S. 47. AIR 1958 Pat 312 (DB). 


-S. 54—Sale in former princely State—Essentials. 

The Transfer of Property Act contains provisions 
of two kinds — substantive and procedural. Provi¬ 
sions relating to registration and delivery of posses¬ 
sion contained in S. 54, T. P. Act are procedural 
matters and not substantive requisites of sale. There¬ 
fore in the former Gwalior State where the Transfer 
of Property Act was not applicable, the sale was com¬ 
plete when the vendor transferred the ownership 
and accepted the price. 1960 Jab LJ 222 i 1900 M 
P C 441 i I960 M P L J 879: AIR 1960 Madh Pra 237 
(238) (Pt A) (Pr 8), 

-S. 54 — Conveyances perfected by registration — 

They could not be placed in same category as agree¬ 
ments to avoid for want of part of consideration. 1959 
M P C 632 : 1959 M P L J 1078 i 1960 Jab L J 1004. 

—S. 54 — Contract Act, S. 38 — Agreement to 
execute conveyance — Agreement would not be fully 
performed until the vendor has assisted in its regis¬ 
tration. See Contract Act (1872), S. 38. AIR I960 Mad 
83 (DB). 

-Ss. 54. 53A — Madras Agriculturists’ Relief Act, 

S. 9-A (10) (ii) (b) — Applicability and scope -- 


-Ss. 54,48—Sale—When complete — Registration- 

—Effect. 

A sale is complete when a sale deed is executed by 
he vendor and the vendor has no right in law ta 
escind or revoke the sale, registration or no registra- 
ion. After a sale is completed by execution of a 
leed, registration comes as a matter of course and is 
jot dependent upon the volition of the vendor. It 

:an be brought about compulsorily in the event or 

efusal by the vendor to assent to the registration. 
UR 1929 Pat 117. Rel. on. 1957 B L J R 745 i AIR 
1958 Pat 193 (195,196) (Pt A) (Prs 7, 8). 

-Ss. 54, 53-A-Doctrine of part performance-Ap- 

)licability—No written evidence of oral sale "1 Doct " 
iDe not applicable to transaction. See T. P. Act 
1882), S. 53-A. AIR 1962 Punj 475. 

_S. 54—Applicability—Lahore municipality—Re¬ 
gistered sale deed necessary to pass title. 

Section 54 requires that the transfer of ownership 
ly way of ‘sale’, in the case of tangible immovable 
iroperty of the value of one hundred rupees and up- 
vards, can be made only by a registered instrumenh 
'hus, title to the house, the sale price of which was 
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aereed to be Rs. 58,000, cannot pass by an oral sale 
or mere admission when the statute requires the exe¬ 
cution of a deed and there is no scope for importing 
the eaui table doctrine of British law. 03 Punj L R 
362: ILR (1961) 2 Puoj 293 : AIR 1961 Punj 378 
(380, 381) (Pt A) (Prs 10, 12, 14) (DB). 

-S. 54—Registration Act (1908), S. 49 — Unregis¬ 
tered sale deed — Admission of factum of sale by 
opposite party in deposition in suit — Opposite party 
cannot challenge the fact of sale notwithstanding the 
circumstance that the sale deed being unregistered is 
inadmissible in evidence. See Registration Act (1S08), 
S. 49. AIR 1961 Raj 18. 

■S. 54—Sale of property—Registered deed—Patta 


under Dot obtained—Etfecl—Title of vendee is com- 
plete. See (Alwar) Hidayatnama Sareshte Nazool 
(1882), Cl. 5.1959 Raj L W 283. 

16. "Or other intangible thing.” 

-S. 54—Sale of right of redemption. 

Ram Labhaya J.—The mortgagor’s right to redeem, 
where property is in the possession of the mortgagee, 
is intangible property and its sale, even where the 
value of the property is less than Rs. 100, can be 
effected only by a registered instrument and not by 
delivery of possession. 

Thadani C. J. contra.’— Sale of property by the 
mortgagor which he had given in an usufructuary 
mortgage is a sale of tangible ‘property and can be 
effected in favour of the mortgagee in the case of 
property of the value of less than Rs. 100 by delivery 
of possession, if the change in the character of pos¬ 
session can be fairly regarded as delivery of posses¬ 
sion. AIR 1950 Assam 107 (110,113) (Pt A) (Pri 18, 
35, 36) (DB). 


—7 —S. 54—Intangible right in immovable property— 
Right of patta—Possession and patta—Distinction— 
(Evidence Act (1872), S. 110). 

Patta and possession are two different rights and 
exist independent of each other. Right of patta like 
any other right is alienable; but there should be a 
valid contract with the pattadar for the same. Being 
an intangible right in the immovable property, it can 
be alienated only under a registered sale deed in ac¬ 
cordance with the provisions of S. 54. ILR (1956) 
Hyd 760 1 AIR 1957 Hyd 23 (24) (Pt B) (Pr 3) (DB), 

-S. 54—Sale of patta right. 

A patta right is intangible and the sale of such 
right can be effected only by a registered document. 
/LR (1951)Hyd 283 1 AIR 1950 Hyd 58 (58,59)(Pt A) 
(Pr 5) (DB), 

' 5* **4—Tangible immovable property of a value 

less than one hundred rupees. 

A person remains an owner of the property not¬ 
withstanding that he has executed a mortgage or a 
base of the property. If then he makes a transfer of 
his interest, he makes a transfer of the property itself 
and not merely of an abstract right or of certain 
rights out of his total bundle of rights originally 
owned by him. The sale of such a property (the 
value of which is less than one hundred rupees) may 
be effected by delivery of possession under S. 54 

mi iz itetfpt'^v^,: 952 ’ Nae 37 ■ air 

® ~ Ss - 54, 58 and 00—Tangible and intangible im¬ 
movable property-‘Equity of redemption’ — Sale hy 
mortgagor of immovable property usufructuarily 
mortgaged Sale of tangible immovable property, 

1 im , p ? rtant P°J nts of difference between the 
English law and the Indian law on the subject of 

Ml® 8 .! be i no 5 ed - First /y- no su °h expression 
SLI? 1 q redemption* has been used in the 
1QQJ4P law. It will be quite incorrect to consider the 


right to redeem to be a substitute for 'the equity 0 ? 
redemption* because the latter expression imports tha(r 
the ownership at law is vested in some one other than 
the holder of the equity of redemption. Secondly, a 
mortgage is according to S. 58 of the Transfer of 
Property Act, the transfer of an interest in specific- 
immovable property and not that of the immovable 
property itself. Ownership does not pass by-way of 
mortgage but by way of sale a< defined in S. 54. The- 
word ‘tangible’means something that can be touched, 
i.e., a material object. A property is tangible because 
it can be touched by anyone and not because it is 
capable of being touched by a person who is in pos¬ 
session and has an immediate right to touch it. Hence, 
when aD owner sells his immovable property which 
is subject to a simple or usufructuary mortgage, it is* 
the sale of a tangible immovable property and not 
that of a mere intangible right. 11 Mad L J 132 and 
AIR 1919 Cal 325 (2); AIR 1950 Assam 107, Dissented? 
from. Saiju Prasad v. Mt. Aguta Devi, ILR 37 Pat 
1577. 1959 BLJR 28 . AIR 1959 Pat 153 (154,. 
155) (Pt A) (Prs 5, 9) (FB). 

17. Execution of sale-deed, 

-S. 54 — Sale deed — Validity — Attestation not 

necessary for validity — No particular formalities 
needed for execution of sale deed. 1960 M P C 461 %. 
1960 M P L J 911 :1900 Jab L J 827. 

-S. 54 — Sale deed purporting to be executed by 

father and son—Latter not signing it—Deed held Dot 
defective. 1959 MFC 632 1 1959 M P L J 1078 : 
1960 Jab L J 1004. 

-S. 54—Registration Act (1908), S. 47—Decree for 

specific performance — Subsequent sale deed alone 
passes title. See Registration Act (1908), S. 47. AIR 
1953 Nag 167 (DB). 

18. Sale of property of less than one 
hundred rupees in value. 

-Ss. 54 and 55 (1) (f)—Tangible property—Agree. 

ment to reconvey — Sale of trees for Rs. 90 to defen¬ 
dant—Agreement to reconvey property sold, to plain¬ 
tiff within 10 years on payment of Rs. 90 — Suit for 
possession on payment of Rs. 90—Proper course held 
was to institute suit for reconveyance — Decree for 
possession held however could be passed as property* 
was tangible and worth Rs. 90. AIR 1955 NUC 
(All) 1260. 

5. 54 — Third paragraph — Tangible immovable- 
property—Right to redeem a usufructuary mortgage- 
is trangible immovable property — There can be 
delivery of possession to mortgagee by appropriate 
declaration of mortgagor — Possession of mortgagee 
becomes advene from date of sale. 

The right of the mortgagor to redeem the mort¬ 
gaged property is tangible immovable property within, 
the ambit of paragraph 3 of S. 54. When the mort¬ 
gagor transfers his remaining interest, viz , the right 
to redeem the mortgage, it could not be characterised 
as intangible property. The fact that at the relevant 
time the transferor is not in possession of the pro¬ 
perty does not alter the character of the property. 

In cases where the transaction is not evidenced by 
a registered document in regard to property of the 
v “ lu ® 0 t less than Rs. 100, to make it effective, there 
should be delivery of the property. Delivery should, 
be such as the property is capable of. If the animus 
ot the mortgagor, viz., to pass title and also possession 

Ain°^ ner ’ 1S iJl C OS J d a PP r °Priate declarations, 
delivery would be effective within the scope of S. 54 

Paragraph 3. In such a case oral sale of the right to 

redeem the usufructuary mortgage could be effective 

and a registered instrument to evidence it is not quite 

79flTm S n e ‘ 34 Cdl 207 aad A 1 R 1928 Ali- 
72d (FB), Dissented from. 



TRANSFER OF PROPERTY ACT (1SS2), S. 54, Note 18 


Even assuming that this view is open to challenge 
the right of the vendee could be sustained on the 
ground of adverse possession from the date of sale. 
<1963) 1 Andh LT 274 , ILR (1964) Andh Pra 199: 
A I R 1964 Andh Pra 21 (22 to 24) (Prs 15, 21, 22, 
24, 2S, 29, 32) (DB). 

© “S- 54 Oral sale — Proof — Finding as to — 

Binding effect of finding in second appeal — Civil 
P. C. (190S), S. 100. 

W hen an oral sale is set up, which, if proved, 
would be valid, its proof or a finding that it has been 
proved would necessarily involve a finding as to 
validity. Hence, where an oral sale for less than 
R>. 100 is set up and is held as proved the finding 
cannot be challenged in second appeal on the ground 
that the Court had failed to give a definite and 
express finding on the p >int whether the sale was for 
a consideration which was below Rs. 100. Sehopanit 
Shah v. Chabilal Tewari, A I R 1952 Assam 52 (53, 
54) (Pt A) (Prs 10, 13) (SB). 

-Ss. 54 and 53-A — Evidence Act, S. 91 — Sale of 

property of less than Rs 100 is complete by delivery 
of possession and unregistered document can be 
looked into to see whether there was a contract or 
whether the vendee was in possession of the property 
in pursuance of the contract. See Evidence Act 
<1872), S. 91. A I R 1951 Hyd 42 (DB). 

-S. 54 — Unregistered sale by A in favour B in 

1934—Gift by B in favour of C in 1954 — Suit by C 
against A for possession on allegation of dispossession 
in 1934 — C being plaintilf cannot advance plea of 
part performance under S. 53 A but can succeed only 
If he can prove oral sale accompanied by deliverv of 
possession in favour of A. See T. P. Act (1882), 
S. 53-A. 1960 Jab L J 706 ; 1960 M PC 526 j 19C0 
MPLJ 673. 

-S. 54—Property worth below Rs. 100—Delivery 

of possession—If to be simultaneous with writing. 

Delivery of possession in pursuance of oral contract 
need not be simultaneous with execution of unregis¬ 
tered sale deed, but may be after its execution. A I R 
1949 Nag 410, Rel. on. 1960 Jab L J 700 i 1960 
WPC 526 : I960 MPLJ 673. 

-S. 54 — Sale of immovable property worth less 

than one hundred rupees—Sale deed written but not 
registered—Effect, stated—(Registration Act (190S), 
S. 49). 

In the case of tangible immovable property worth 
less than Rs. 100 if the transfer is not made by deli¬ 
very there must be a registered sale deed. An un¬ 
registered deed would be invalid and would not 
operate as constructive delivery. But if there is deli¬ 
very it is not rendered nugatory by the existence of 
au unregistered deed. The delivery need not be con¬ 
temporaneous with the unregistered deed ; it may 
take place some time after. (1961) 1 Mad L J 390. 

-S. 54 — Delivery of possession and unregistered 

sale-deed. 

The existence of an unregistered instrument does 
not prevent property from passing provided delivery 
of the property has taken place. In such a case the 
deed would be evidence of the contract of sale and 
of negotiations concerning the transaction. 1956 
Mad W N 897 s (1957) 1 Mad L J 17 , A I R 1957 
Mad 209 (210) (Pt A) (Pr 5). 

-S. 54 — Registration Act (1908), S. 49 — Sale of 

immovable property worth less than Rs. 100 effected 
by delivery of possession— Execution of unregistered 
deed does not render sale invalid — Admissibility of 
deed for proving existence of contract of sale. 

If a sale of property of less than Rs. 100 in value 
is effected by delivery of possession, that sale, which 
is, as piovided by S. 54 of the Transfer of Property 


Act, a valid sale, is not rendered invalid by reason of 
the execution of an unregistered instrument of sale 
recording it. 

Such an unregistered instrument of sale is admis¬ 
sible in proof of the existence of a contract of sale 
between the parties. 39 Mys L J 528 : I L R (1961) 
Mys 942. 

— S. 54—Sale of property of less than one hundred 
rupees — Unregistered sale deed and delivery of 
possession. 

A mere existence of an unregistered instrument 
does not prevent the purchaser from falling back 
upon hi; title by the delivery of property. By mere 
delivery of property the .purchaser acquires a com¬ 
plete title and the fact that in addition to a good title 
by delivery he had a bad title by an unregistered 
instrument should not prejudice him. Case law rel. 
on. ('52) ILR (1952) Nag 37, AIR 1954 Nag 109 
(113) (Pt C) (Pr 31). 

-S. 54—Delivery of property—Sale of property 

by mortgagor to usufructuary mortgagee—Essentials 
for delivery of possession. 


Where the property in possession of a usufructuary 
mortgagee was sold to him bv the mortgagor for less 
than Rs. 100 and it is found that the sale deed was 
genuine and contains a recital that the executant 
desired to put au end to the possession of the trans¬ 
feree .as mortgagee and accepted him as a vendee the 
mortgage must be held to have com9 to an end and 
the delivery of possession will b3 deemed to have 
been effected by declaration in favour of the mort¬ 
gagee vendee. (1959) 25 Cut L T 281. 


-5. 54 — Property sold of value below Rs 100 — 

Vendee in possession — Registration of sale deed 
is compulsory. 

Under S. 54 a sale in respect of properties below 
Rs. 100 can be effected only by a registered document 
or by delivery of possession. Where, therefore, the 
vendee is already in possession of the property sold, 
a registered document is compulsory to pass the title 
to the vendee, especially when there is an absence of 
a declaration of renouncement by the vendor or of 
any evidence to the effect that the vendor did any 
overt act by which he got the name of the_vandee 
recorded in any of the public papers. AIR 1955 NUC 
(Orissa) 438. 

-S. 54—Sale of property less than hundred rupees 

in value—(Evidence Act (1872), S. 91). 

Sale can be effected either by registered instrument 
or by delivery of property itself—Sale effected by deli¬ 
very —Fact thatthe parties who wanted the otherterms, 
such as, price, default clause or the clause for damage 
if vendee did not get possession or was dispossessedi 
rendered into writing and had executed an unregis¬ 
tered deed will not render the sale completed by 
actual delivery invalid — Existence of such a docu¬ 
ment is not a bar under S. 91 , Evidence Act from 
proving the transaction of sale by actual delivery 
The document itself is admissible for the purpose ot 
proving the terms of the contract between the parties. 
AIR 1928 Mad 546, Dissented from, 20 Cut L T 62 : 
AIR 1954 Orissa 31 (31, 32) (Pr 1) (DB). 


-S. 54, Cl. 4-Delivery of tangible immovable 

>perty — Property usufructuarily mortgaged sold 
price less than Rs. 100-Delivery. 

Dral sale accompanied by delivery of possession is 
e of the modes in which the sale of a tangible 
movable property of the value of less than Rs. iuu 

□ be effected. There is no good reason why this 
>de of transfer should not be available to a perso 
io sells a property of such low value, simply because 
Sendee isin possession of the property unde 
pe legal right on the date of the sale. All that« 
cess ary in such a case is that the vendor should do 
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whatever he can do in the circumstances so as to 
indicate definitely and without any ambiguity an 
intention to pass the title and also possession as 
owner to the vendee. He can do so by making appro- 
priate declarations or by doing such acts as are 
necessary. ILR 34 Cd 207, Dissented from; AIR 1940 
Pat 81:226 Ind Cas 39. Overruled. Sarju Prasad v. 
Wt. Aguta Devi, ILR 37 Pat 1577: 1959 BLJR 28: 
AIR 1959 Pat 153 (158) (Pt B) (Prs 22, 23) (FB). 

-S. 54—Sale of immovable property worth less 

than Rs. 100 evidenced by unregistered instrument — 
Sale can be proved by oral evidence showing that 
property was worth less than Rs. 103 and accompa- 
nied by delivery of possession—Unregistered sale 
deed not admissible to prove sale—Could be admis¬ 
sible as proving part performance of a contract of 
sale. SeeT. P. Act (1882), S. 53.A. 1960 Raj L W 
473 : ILR (i960) 10 Raj 948. 

19. Delivery of property. 

#—S. 54 — Sale of mortgaged property to sub- 
mortgagee in possession — Registered instrument— 
Necessity of. 

The delivery contemplated bv S. 54 is not construc¬ 
tive or symbolic delivery but actual or real delivery- 
Therefore, where a mortgagor sells .the mortgaged 
property to a sub-mortgagee in possession as the sub- 
mortgagee is already in possession no further posses¬ 
sion can be given to him and hence, even assuming 
that the equity of redemption constitutes a tangible 
immovable property, the sub-mortgagee can acquire 
title to the property only if he obtains a registered 
instrument. Case-law, discussed. Bhikhabhai Nana- 
bhai Patel v. Chimanlal Maganlal Shah, ILR (1953) 
Bom 1071:55 Bom L R 641: AIR 1953 Bom 437 
(438 to 440) (Prs 4, 10) (FB). 

-S. 54— Delivery of possession — Nature of—Sale 

of equity of redemption by unregistered deed — 
Validity. 

The possession contemplated by S. 54, T. P. Act, is 
actual possession. For the purposes of the section 
constructive or symbolic possession would not do. 
Where therefore a mortgagee has been in possession 
of the property by virtue of the mortgage and there- 
after a sale is effected of the property, the vendee 
cannot invoke the provisions of S. 54, T. P. Act and 
get title of the property by means of an unregistered 
sale deed unless some overt act of possession is estab¬ 
lished. ILR (1956) Hyd 321 1 AIR 1936 Hyd 170 
(171) (Pt B) (Pr 4). 

—-S. 54 — Sale — Non-delivery of property — If 
justifies inference of fictitious character. 

Non-delivery of actual possession when there was 
standing crop, cannot be a circumstance in support 
of the fictitious nature of sale. ILR (1956) Hyd 328 : 
AIR 1936 Hyd 114 (115) (Pt B) (Pr 7) (DB). 

; —s. 54-“Delivery of property” — What amounts 
to — Change in village records and payment of rent 
in name of vendee —Effeet. 

The transfer of possession from the vendor to the 
vendee can only refer to such transfer of the property 
sold as can be made under the circumstances of the 
case. Where both the parties (vendor and vendee) 
were residing jointly, the only way in which the 
transfer could be made is by change in the village 
records and by payment of rent being made in the 
? a “ e the vendee. 1960 MPLJ 1329 : 1961 Jab 
f* J *88 : ILR (I960) Madh Pra 014 : -AIR 1981 
Madh Pra 176 (178) (Pt B) (Pr 10) (DB). 

-S. 54—Delivery of possession—What amounts to. 

Delivery of possession required under S. 54, T. P 
Act, is that kind of delivery which a property 
according to its nature and circumstances admits of. 
It is not necessary under that section that the vendee 


should go and physically occupy every nook and 
corner sold to him. i960 Jab L J 222 » 1980 MFC 
441: I960 MPLJ 879: AIR 1960 Madh Pra 237 (239) 
(Pt C) (Pr 11). 

-S. 54—Delivery of possession. 

Where property which is the subject of a usufruc¬ 
tuary mortgage is sold to the mortgagee in discharge 
of the mortgage a direction by the vendor to the 
vetadee to keep the property as absolute owner amounts 
to delivery of possession, ( 1957 ) 1 Mad L J 17 : 19no 
Mad W N 897 : AIR 1957 Mad 209 (210) (Pt B) 
(Pr 5). 

-S. 54—Delivery of possession—Purchaser already 

in possession—Redelivery not necessary. 

Where the purchaser was already in possession as 
adhiyat under a lease it was not necessary that he 
should have first handed over possession of the pro¬ 
perty to the seller who should then have redelivered 
the property to the purchaser in order to constitute 
delivery of possession within the meaning of S. 54. 
It is enough if the character of the possession 
changes; in other words, if the seller converts, by 
appropriate declaration or acts, the previous posses¬ 
sion of purchaser into plenary possession as that of 
the purchaser there is sufficient delivery of property. 
(’52) ILR (1952) Nag 37 > A I R 1954 Nag 109 (111, 
112, 113) (Pt A) (Prs 19, 23, 29). 

- S. 54 — Property subject to usufructuary mort¬ 
gage—Sa'e to mortgagee—Renunciation of rights by 
vendor—If amounts to delivery of possession. 

The transfer of ownership of property subject to 
usufructuary mortgage by the mortgagor in favour of 
the mortgagee is a transfer of tangible immovable 
property. Where the vendor renounces all his rights 
to the property usufructuanly mortgaged the decla¬ 
ration clearly purports to change the character of the 
possession of the vendee from that of mortgagee to 
that of purchaser. Such a declaration amounts to a 
delivery ol possession within the meaning of S. 54 
of the Transfer of Property Act, and the transfer is 
completed. AIR 1933 Cal 544 and A I R 1921 Oudh 
124 (2) and A I R 1919 Cal 107 and A I R 1950 Assam 
107, Diss. from. ILR (1958: S Raj 572:1959 Raj 
LW 285: AIR 1959 Raj 218,(220) (Pis 12, 16) 
(DB). 

20. Contract for sale. 

(A) Does not create any interest. 

(B) Whether can be specifically enforced. 

(C) Rights of subsequent transferee with 

notice. 

• 

(D) Contract for sale accompanied by delivery 

of possession or payment of earnest 
money. 

20. Contract for sale. 

# —S. 54—Contract of sale completed—Subsequent 
dispute as to clause in sale-deed — Its effect on 
contract. 

A dispute arising subsequent to the contract for 
sale of property about a particular clause in the deed 
durinc the negotiations about the form the deed 
should take cannot affect the completeness of the 
contract already made, nor can it amount to repudia¬ 
tion when it is not persisted in and the vendee later 
expresses his readiness and willingness to perform 
™. e contract “agreed to". Durga Prasad v. Deep 
Chand, 19o4 S C I 23 i 1954 Mad W N 222 t (19541 
1MLJ 60, 1954 A L I 73 : 1954 B LI R 213 
1954 S C R 360 : 1954 S C K 934 : 67 Mad L W 945 * 
A I R 1954 S C 75 (80) (Pt B) (Pr 32). 

"T" S «?r1^ Consideration “^ascertainable on date of 

sale—Effect on sale transaction. 

Where a transaction is on the face of it a completed 
?l}f *!L° annot be laVen to be merely an agreement to 
sell. The mere fact that the consideration is unascer- 
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tainable on the date of the sale will not make the 

V. a . n «2^ti°n of sale an agreement to sell. AIR 1955 
All 393 (395) (Pt A) (Pr 9) (DB). 


- S. 54—Deed — Construction— Sale — Agreement 
for—Date of coming into force of the document. 

Held, on facts that it was a binding document from 
the date that it was entered into but an option was 
given to the vendor, that he could sell the property 
to any one else within three months, and it could 
not be held that though there was an agreement, 
dated the 25th June, 1942, it must be deemed to have 
come into operation on the 25th of September, 1942. 
A I R 1955 All 24 (26) (Pt E) (Prs 10) (DB). 


deed will be executed in future, the document must 
be regarded as an agreement and not a conveyance 
A I R 1951 Nag 403 (405) (Pt A) (Pr 11). 

-S. 54—Contract for sale — Writing if necessary 
for. 

A contract for sale of immovable property need 
not be in writing. But the parties may agree that 
the negotiations between themselves for the sale of 
the property may not become 6nal until the terms 
are reduced to writing in the form of a written con- 
tract. AIR 1923 PC 47 and AIR 1940 P C 97, Rel. on. 
ILR (19G4) Cut 89j AIR 1964 Orissa 176 (177) (Pt A) 
(Pr 10) (DB). 


-S. 54 —Contract of sale and contract to sell or for 

sale—Distinction — Sale of Goods Act (1930), S. 4. 

There is a well, understood distinction between a 
contract of sale and a contract to sell or for sale. 
The former is an executed contract and the latter is 
an executory contract. Sale creates a jus in rem as it 
passes ownership immediately when it has been exe¬ 
cuted, while a contract to sell is jus ad rem, for it 
only creates an obligation attached to the ownership 
of property not amounting to an interest therein. It 
is not always that ownership passes on the execution 
of a deed of sale, when the ownership passes is a 
question of intention of the parties. The criterion to 
decide whether there is a sale or merely a contract 
for sale is whether another deed would be required 
to pass the title or ownership. 1950 All L J 467 j 
ILR (1953) l All 205: A I R 1950 All 632 (634, 635) 
(Pt D) (Pr 3) (DB). 


—-S. 54—Scope—Contract for sale — Non-existence 
of instrument in writing—Doctrine of equitable estop¬ 
pel does not apply. See T. P. Act (1882), S. 53-A. 
AIR 1958 Pat 133 (DB). 

-S. 54—Sale or agreement to sell. 

Held, on facts that it was not a perfected contract 
of sale and as such did not require registration but 
was an agreement to sell. 1955 Rai L W 232 : ILR 
(1954) 4 Raj 705: AIR 1955 Raj 70 (71) (Pt B) (Pr 5) 
(DB). 

20 (A). Does not create any interest. 

9 -S. 54 — Contract for sale of land does not of 

itself create any interest in the property which is 
the subject-matter of the contract. The doctrine of 
frustration is applicable to contracts for sale of 
land in India. See Contract Act (1872), S. 50. AIR 
1954 S C 44. 


-S. 54—Contract for sale—Refusal to purchase — 

Effect of, if should be mentioned in contract—(Con¬ 
tract—Sale). 

It is inherent in every contract of purchase and 
sale that both the parties are entitled to insist upon 
the completion of the contract. It is not necessary 
that the document should mention what the effect 
would be in case either party refused to complete, 
for, if the purchaser refuses to complete the contract 
the seller can sue him for specific performance as 
well as for damages. AIR 1950 Bom 120 (122) (Pt A) 
(Pr 6). 

-S 54—Sale or agreement for sale — Registration. 

Where the title deed on which the suit is based is 
described as an agreement to sell and contains a 
stipulation that a formal sale-deed will be duly exe¬ 
cuted and registered within two months thereafter 
the document taken as a whole cannot be construed 
as mere contract of a sale which shall take place on 
terms settled therein if it evidences actual transfer of 
ownership and also the possession of the property for 
the price partly paid and partly promised. The docu¬ 
ment, therefore, in view of its contents is in fact, a 
sale-deed as defined in S. 54 of the Transfer of Pro¬ 
perty Act. According to the provisions of law, such 
a sale would be validly effected only by a registered 
sale-deed. ILR (1956) Hyd 733 : A I R 1957 Hyd 37 
(39) (Pt B) (Pr 15) (DB). 

-S 54—Contract for sale becoming impossible by 

act of defendant-seller — He is liable to refund ad¬ 
vance paid by plaintiff purchaser—Suit for refund is 
governed by Art. 110 of Limitation Act—In absence 
of contract interest for period before suit cannot be 
allowed. See Contract Act (1872), S. 73. AIR 1963 
Ker 247. 

-Ss. 54, 14 — Agreement to sell or resell is not 

within the mischief of the rule against perpetuities. 
See T. P. Act (1882), S. 14. A I R 1951 Mad 767. 

-S. k 54-Saleor agreement. 

Where a document is described as an agreement 
and is stamped as such aod there are no words of 
conveyance therein but it clearly states that the sale 


-Ss. 54 and 48 — Agreement to sell land executed 

in favour of A—Subsequently, mortgage of same land 
executed in favour of B—Later on sale-deed executed 
in favour of A — Mortgage held must have it« effect 
as against subsequent sale though agreement to sell 
was executed before mortgage. See T. P. Act (1882),. 
S. 48. AIR 1950 Ajmer 59. 

-Ss. 54 and 55 (6) - Civil P. C. (1908), O. 21, 

Rr. 58, 59 — Claim under O. 21, R. 58 — Interest of 
claimant in property — Extent of — Person having, 
prior agreement for sale in his favour — Payment of 
portion of consideration — Interest sufficient for 
preferring claim. See Civil P. C. (1908), O. 21, R. 58. 
(1904) 1 Andh W R 300. 

-Ss. 54 and 55 (1) (d), 55 (8) (a) - Contract for 

sale—Rights of purchaser—Claim for mesne profits — 
Not maintainable. See T. P. Act (1882), S. 55 (1) (d), 
AIR 1957 Andh Pra 960. 


-S. 54 — Mere agreement to sell immovable pro¬ 
perty creates no title and it cannot be enforced 
against third party who acquires independent right. 
67 Bom L R 9LI j ILR (1966) Bom 648 (DB). 

-S. 54 — Bate agreement to sell immovable pro¬ 
perty in future — Does mot .create interest in that 
property. See Transfer of Property Act (1882), S. 14. 
AIR I960 Bom 105 (DB). 


—S. 54 - Contract for sale — It does not by itself 
reate any interest or charge on the immovable pro- 
erty. 1958 Ker L T 836 « 1957 Ker L J 1143. 

—Ss. 54, 52 - Basis of S. 52 - Suit for specific 
erformance of subsequent ageeement for sale or 
roperty, pending — Execution of sale deed on basis 
f prior agreement for sale — Hit by doctrine ot lis 
endens — Notice of suit to prior purchaser not 
ecessary. See T. P. Act (1882), S. 52. AIR 1 
ladh Prn .34 (DR). 


-S. 54 -Agreement to sell — No title or interest to 

purchaser is created until sale deed is executed. 
1965 BLJR 214 : ILR 44 Pat 694. 


-S. 54—Agreement for sale — Rights of P r ?“ ,s ** 

- Suit by earlier mortgagee - Promisee s right to 
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charge — Suit for specific performance — Effect — 
{Specific Belief Act (1877), Ss. 14, 15). 

Held, on facts that the suit was not maintainable 
because under S. 54, T. P. Act unless and until the 
agreement for sale fructified into a sale deed, he 
could not claim to have acquired any title to the 
property. Till that stage was reached C was the 
proper person to represent the equity of redemption 
of the property and the decree obtained by B with C 
on record was a perfectly valid decree in execution 
of which the title to the property could validly be 
sold. This position was unaffected by D's suit for 
specific performance and having obtained a decree. 
AIR 1922 Cal 412(2) and AIR 1920 Nag 95. Dissented 
from. 1955 Ker L T 134: AIR 1955 T-C 195 (196) 
(Pr 4) (DB). 

-S. 54 — Contract for sale — (Civil P. C. (1908), 

O. 26, R. 12). 

English Law recognises an equitable estate in 
favour of a party who has entered into a contract 
for the sale of immovable property. Under the Indian 
Law such a person gets only a right to compel the 
other party to execute a sale deed in respect of the 
property and unless aod until such a sale deed is 
actually brought iDto existence by act of parties or 
under a decree of Court, the party who has con¬ 
tracted for the purchase cannot be said to have 
acquired an ownership over the property. Hence he 
cannot until then sustain a claim for recovery of 
mesne profits from the lessee of the person who has 
contracted to sell as the lessee's possession under 
the subsisting lease cannot be said to be wrongful. 
<1953) 23 Com Cas 468 i AIR 1954 Trav-Co 10 (24) 
<Pt M) (Pr 45) (DB). 


20 (B). Whether can be specifically enforced. 

—S. 54 — Decree for specific performance of con. 
tract of reconveyance of immovable property — 
Decree sold — Minor’s interest in decree transferred 
by de facto guardian—Validity of transfer-(Muham- 
midan Law—Minors). 

When a decree is passed in a suit for specific per¬ 
formance of a contract for sale of immovable property 
no interest in the property is created in favour of the 
decree.holder. Where, therefore, a decree passed in 
a suit for specific performance of a contract of re¬ 
conveyance is sold by the decree-holders who are 
Muhammadans and the interest of a minor decree* 
nolder m the decree is conveyed to the purchaser by 
his de facto guardian, the transfer of such interest is 

mrTo^ X 886 5 ILR < 1957 > 1 Cal 388 : 

AIR 1956 Cal 147 (148) (Prs 2, 4). 

"Ss. 54, 40 — Agreement to sell immovable pro¬ 
perty-subsequent sale in favour :of third person with 
notice of prior agreement — Sale is subject to obliga- 

Tinn it nHon am __i rnn » . ._ ^ n ® 


Ton iVJau vv N MB : 1 

166 1 AIR 1953 Mad 409 (412) (Pr 7). 

S. 54—Contract for sale—Effect of. 

An agreement for sale does not vest any interest ir 

™ J r0 , P .l rty and if a thicd P art y Stains an 

ment of the properties in question the party in whost 
tbe a 8 re0DQ ent has Been executed has to seel 

hT P 0lf T ance; but he cannot challenge ?hr 
of the subsequent assignee on the basis of the 
P £ agreement and a second sale in hfs favour of £ 
subsequent date. I L R (1956) Trav-Co 998 - 19 ™ 

<Pr r 9> [DB 8 ,? 1 AIB 1957 “ 189 <‘$ (Pi D 

20 (C). Bights of subsequent transferee 

with notice* 

<notice—(Trusts Act (1882), S 91). lransferee w,tl 


N agreed to sell a house to A—B with notice of that 
agreement purchasing the house himself — On 
intimation of this sale to B, ‘A’ obtained a sale in his 
favour—Held A was entitled to the benefit of the obli¬ 
gation arising out of the contract, which, by contract 
of sale became annexed to the owership of the house 
by virtue of S. 40, T. P. Act and it could in law be 
enforced against B who was a transferee with notice, 
see T. P. Act (1882), S. 40. AIR 1958 Bom 194. 

-S. 54 — Subsequent transferee for value with 

notice of prior oral agreement of sale — Rights of 
transferee — Subsequent transfer not binding on the 
person in whose favour there was a valid oral agree¬ 
ment of sale—Applicability of S. 48, Registration Act. 
Section 48 of the Registration Act does apply to a 
case where the subsequent transferee had obtained 
his transfer with notice of the prior oral agreement 
and in fraud of the right created in favour of the 
third party under the oral agreement. See Specific 
Relief Act (1877), S. 27 (b). AIR 1960 Madh Pra 3. 


20 (D). Contract 7or sale accompanied 
by delivery of possession or payment 
of earnest money. 

—I". 8 54—"Transfer’—Interpretation of—SaudaChitti 
— Vendee put in possession of property—Transaction, 
only a contract and not a transfer. See Debt Laws — 
Pa.?: and Berar Relief of Indebtedness Act (14 of 
1939), S. 15 (2). AIR 1957 Bom 236, 

-S. 54— Agreement to sell accompanied by deli¬ 
very of possession — Effect. 

The debt adjustment Court cannot exercise juris¬ 
diction under S. 24 of Bombay Agricultural Debtors 
Reliet Act to declare an agreement of saleaccompained 
by delivery of possession of property in anticipation 
of execution of a deed of sale as a transfer of land. 
See Debt Laws — Bombay Agricultural Debtors' 
Relief Act (28 of 1947), S. 24. AIR 1957 Bom 31. 

- s - 54-Agreement of sale and payment of earnest 

money before proclamation for sale-Such a purcha 
ser under an agreement for sale has an interest and 
even a charge in the immoveable property sold in 

195 C 6 U CaU62 0e ^ P ‘ C (1908) 0 21 ’ *V AIR 


--—v* Mvwumcui, 

a 7 S 21 54 r. Sta . mp . Act (1 . 89 J 9) > s - 2 < 10 >' Art. 5 an, 
a' instruction of document — Cumulate 

effect of recitals to be considered — Held that docu 

air' usiliSh tarn* S,amp Act ( 18 ")-S.2(io; 

—-Ss. 54 and 55 and 8 -Agreement of sale of sneci 

in ° i and T" Fr °visi°n for adjustment of pric< 

iq case extent found to be more or less—T on#i in 

dpi.?' en .T C ° ai P ens a t, *? I 1 '~^ 1 * 0 ®“"^ t ;^ S (ruc^m^of 0 sal* 

deed (Agreement of sale if can be looked into 

SS®.** U872,, SS- 73 “ nd 10) - < D “d-Con 

Held, on facts that the contract of sale did i 
any way control or contradictor varyhe ter™ i 

X STM “3,” • 

SfL t Sf, TmlSf;;'!. 1 ;: '“ft; 1 “» 

280) (Prs 4, 5). 58 Andh Pra 278 (279 

aad 

NUC (Andhra/584 p6rty Ac M1882,. S. 8. A it 1955 

Ss. 54, 8 — Construction — Sale deed i 

evidence — Admissibility — aee< !—Externa) 

s. 92, Praviso (8®"nd S. ^7 tEvidenc » Act (1872) 



414 


TRANSFER OF PROPERTY ACT (1882), S. 54, Note 21 


Held, on facts that as the area of the three omitted 
plots corresponded very nearly with area of 42 acres 
expressly excluded by the deed of sale, the omission 
of as many as three plots from the kobala could not 
in the circumstances of the case, be accidental or due 
to an oversight of the scribe, but was deliberate. That 
the document being plain and unambiguous showing 
both the area and specific plots sold, did not require 
any explanation to show what part'cular items were 
sold and therefore no extrinsic evidence could be 
admitted under S. 92, Proviso (6), Evidence Act. 1953 
Cal L J 252. 

-S. 54—Deed - Construction-Sale deed — Dis¬ 
crepancy between boundaries and area—Area when 
prevails. 

Where the boundaries are vague and indefinite the 
area should prevail but where the boundaries are spe¬ 
cified and definite, the land that is conveyed must be 
the land within those specified boundaries and the 
area must be taken as haviDg been given approxi¬ 
mately; the recitals about area in the bocy of the 
document cannot be read as divorced from what is 
stated in the boundaries. ILR (1964) Cut 203. 

-S 54—Construction—Sale deed—Sale of a stated 

area out of two separate plots taken together — D-ed 
not specifying the area sold in each plot—Deed not 
void for uncertainty—Purchaser can select the por¬ 
tion which he wants in each plot. (18581 54 E R 172 
and 74 E R 28, Pel. on. 1960 B L J R 148 : AIR 1960 
Pat 420 (421, 422) (Pt C) (Pr 9) (DB). 

-S. 54—Contract for sale—Property described by 

boundaries and area—Area not measured—Boundary 
prevails over area. 

Held, on facts that the normal inference would be 
that the vendee agreed to purchase the lands as in¬ 
cluded in the definite boundaries without attaching 
any special importance to the area. AIR 1952 Tripura 
28 (29) (Prs 7, 9 to 12). 

22. When liable to be pre-empted. 

^-Ss. 54, 2—Berar Land Revenue Code, S. 170 — 

Sale giving rise to tight of pre-emption—Essentials — 
Parties entering into only agreement to sell — Suit for 
pre-emption not maintainable — Defeating right of 
pre-emption is no fraud. AIR 1953 Nag 182, Reversed. 
See Berar Land Revenue Code (1928), S. 176. AIR 

1960 S C 1368. 

——S. 54—Sale when complete. 

The true test to determine the date on which the 
right to claim pre-emption accrued to the plaintiff is 
to look at the intention of the paries and to ascertain 
what was the date with reference to which the par¬ 
ties intended the sale to be effectual. The Court can¬ 
not throw out ihe case merely on the ground that the 
sale was not complete accordicg to the provisions of 
Transfer of Property Act the sale deed not having 
been registered. See Quanoon Haq Shafa Gwalior— 

S. 3. AIR 1955 N U C (Modb-Bha) 3031. 

-S. 54—Pre-emption -Rights of—Can be defeated 

by all legitimate methods — Modification of agree¬ 
ment of sale is one of such means. 

The right of pre emption is a weak right may be 
defeated by all legitimate methods. Modification of 
an agreement of sale is Dot prohibited by law. Even 
where it is adopted to defeat a right of pre-emption it 
is legitimate and the agreement cannot be attacked 
on that ground. 1961 Jab L J 337 « 1961 M P C 216 : 

1961 M P L J 480 j I L R (1961) Madh Pra 972: AIR 

1962 Madh Pra 25 (20) (Pt A) (Pr 7) (DB). 

-S. 54-Right of—Does not exist prior to comple¬ 
tion of sale — Contract of sale — Vendor conveying 
property to person having right of pre-emption pend¬ 
ing suit for specific performance of contract of sale 


by vendor—Doctrine of lis pendens applies—Specific 
erformaDce of contract will not be refused merely 
ecause of sale in favour of pre-emotor. 1961 lab L I 
337 • 1961 M P C 216 . 1961 M P L J 480 : AIR 1902 
Madh Pra 25 (27) (Pt B) (Prs 10, 12) (DB). 

-S. 54 -Pre-emption — Asreement of sale — Pre- 

emptor approached before agreement but not wish¬ 
ing to purchase property — Effect on right of pre¬ 
emption. 

Even if before the agreement of sale had been en¬ 
tered into between the vendor and the vendee the 
pre-emptor was approached by them and he assured 
them that the did not wish to purchase the property, 
that cannot debar the pre-emptor from exercising his 
right of pre-emption. 1958 M P C 541 1 1959 M P L J 
174 : 1958 Jab L J 82S : A I R 1958 Madh Pra 412 
(413) (Pt B) (Pr 4). 

——-S. 54—Pre-emption—Sale of house sought to be 
pre-empted by vendee — Effect on right of pre¬ 
emption. 

The pre-emptor’s right to pre-empt is founded on 
the sale of the house by the vendor to the vendee and 
is not affected by the subsequent sale of the house by 
the vendee to another person. 1958 M P C 541: 1950 
M P L J 174: 1958 Jab L J S2S i AIR 1958 Madh Pra 
412 (413) (Pt C) (Pr 5). 

-S. 54—Conti act for sale—No registered sale deed 

executed — Possession of property delivered — Pre- 
emptor is entitled to pre empt. See Berar Land Re¬ 
venue Code (1928), S. 170. AIR 1953 Nag 182 (DB). 
[Reversed in AIR 1900 S C 1308.] 

SECTION 55 
SYNOPSIS 

(Transfer of Property Act (1882), S. 55.) 

1. Scope. 

2. Paragraph 1, Cl. (a)—Disclosure of defects, 

3. Paragraph 1, Cl. (b)—Examination of document!. 

4. Paragraph 1, Cl. (c)—Answer relevant questions. 

5. Paragraph 1, Cl. (d) — Execution of deed. 

6. Paragraph 1, Cl. (e)—Taking care of property. 

7. Paragraph 1, Cl. (f)—Delivery of possession. 

8. Paragraph 1, Cl. (g) — Payment of public charges 

and incumbrances, 

9. Implied warranty of title—Paragraph 2. 

(A) If con be negatived. 

(B) Marketable title. 

(C) Knowledge of defects to the purchaser— 

effect. 

(D) Breach of—Remedies available. 

(E) Suit for damages. 

10. Paragraph 3—Delivery of title deeds. 

11. Right to rents and profits and interest on pur¬ 

chase money. 

12. Paragraph 4, Cl. (b)—Vendor’s lien. 

(A) Enforcement of. 

13. Paragraph 5, Cl. (b) - Payment of purchase 

money. 

14. Paragraph 5, Cl. (c)—Buyer to suffer loss. 

15. Paragraph 5, Cl. (d)—Payment of rent and taxes 

by buyer. 

16. Paragraph G, Cl. (a)—Right to improvements. 

17. Paragraph 6, Cl. (b)-Buyer’s charge. 

(A) Against whom can be enforced. 

(B) Nature and forfeiture of earnest money. 

18. Omission to make disclosures referred to m 

Para. 1, Cl. (a). „ 

19. “In the absence of contract to the contrary . 

20. Deficiency in extent of property soId-Rights of 

vendee. 
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1. Scope. 

-Ss. 55, 73 — Mortgage — Substituted security — 

Doctrine of — Applies to private sales — Hindu joint 
family — Sale by co-parcener of specific item of joint 
family property — Rights of alienee. It stands in the 
shoes of the vendor and is entitled to work out his 
rights by means of partition. See Hindu Law — Joint 
Family—Co-parcener. AIR 1957 Andh Pra 572 (DB). 

-S. 55-Property held by transferor on patta from 

Government—Sale of—Rights of transferee and trans¬ 
feror are governed by Transfer of Property Act in the 
absence of a statutory provision prohibiting transfer. 
AIR 1951 Assam 20 (22) (Pt A) (Pr 8) (DB). 

-S. 55-Exchange of tarwad immovable property 

for convenience of enjoyment is invalid under Tra- 
vancoie Nayar Act (2 of 1100, M. E.). The alienee 
of such an invalid alienation before being ousted 
from tarwad properties has to be given back his pro¬ 
perty. The fact that sales and exchanges are treated 
separately in the Transfer of Property Act is of no 
consequence in construing the Nayar Act as the two 
are not in pari materia. See Travancore Nayar Act 
(1600, M. E.), S. 25. AIR 1963 Ker L J 395. 

-S. 55(2)—Applicability — Rule of caveat emptor 

— Applicability of, to erstwhile Travancore State — 
Fraudulent misrepresentation as to title — Claim for 
damages—(Contract Act (1872), Ss. 17, 18 and 73). 

Held, that the repreientation as to title made by 
the vendors was made recklessly or with gross negli¬ 
gence aod they could not escape the charge of 
fraudulent misrepresentation and the vendees would 
be entitled to claim consequential remedy by way of 
damages. 1957 Ker L T 911: 1957 Ker L J 950i I L R 

ii?n 58) K€r 27 : A1R 1958 Ker 322 (323) tPt A) (Pr 5) 

(DB). 

—S. 55—Specific Relief Act, Ss. 14,15-Completion 
of contract by conveyance—No question of compen¬ 
sation can arise between the vendor and the vendee 
in respect of defects that may be subsequently dis¬ 
covered in respect of that transaction. By execution 
ot the conveyance the purchaser cannot acquire any 
larger rights than he had under the contract of sale. 

800 Relief Act ( 1877 h S - i4 - AIR 1957 Ker 

loi (OB). 


2. Paragraph 1 Cl, (a)— Disclosure of defect. 

"—S- 55 (1) (a) - Penal Code (I860), S. 420 — D 
honest suppression — Sale by public auction — No 
mention of prior encumbrance on property r 
to constitute cheating. See Penal Co 
(1860b S. 420. 1960 Cri L J 1067 : AIR I960 An 
rra 4Uo. 

-S. 55 (1) (a) and (c) — Material defects in pi 

SSttSK ot seller ~ An!wering of re<iuisi,i 

“ .l Ua L duty t0 p0rfonn ' He >'s rcquir 

to disclose to the buyer a material defect of whi 
he is aware at the time when the parties enter ir 

k al!? ^ sale ’ Apart from this duty, a sei: 
is also required to answer requisitions made by t 

buyer and it is not enough for a seller to say that 1 
lt, 0Ver .°L dischar 8 edb y ans wering requisitlo 

of whfiho- Dg ° Ut t? th 0 J^yer a material deft 
of which he is aware and of which the buyer is r 

aware. AIR 1958 Bom 175 (178) (Pt A) (Pr 12) (DI 
—S. 55 — Marketable title - What is - Existen 

hV-WH.' 7 y .T- -- B.each o' agreemea? 

^ hen Justified - (Contract Act (1872), S. 7 ! 

K# i J ( tltle which a party agrees to convey must be 
from reasonable doubt. A partyinwhc 
ed to ha™jws'njut of sale has been executed is enti 
mo *°. ^ ave 8 marketable title made out for him Thf 
may be a material defect in the properly, if there 


a right of way. But a defect in property is a different 
thing from a defect in title and an easement may not 
be a material defect in title as opposed to a material 
defect in property. Thus, where a right of way once 
existed in the property agreed to be sold, but before 
the agreement was entered into, the right had been 
extinguished by operation of law, namely, by reason 
of S. 41 (b), Bombay Town Planning Act, 1915, on 
the reconstitution of plots under the scheme, it could 
not be said that the purchaser had a reasonable 
apprehension that there was a material defect in the 
title of the seller. AIR 1956 Bom 175 (179) (Pt C) 
(Pr 14) (DB). 


-S. 55 (1) (a) — Material defect in title — Prior 

deed of assignment — Effect of. 

A prior deed of assignment of the property whereby 
the owner transferred his right, title and interest in 
the property is a material defect in the title of the 
propeity, which, if not disclosed at the time of 
auction sale, exposes the purchaser to the risk of- 
adverse claim. This defect is not merely a defect in 
property which the buyer could immediately discover 
and thereafter make his offer. (1961) 65 Cal W N 
881. 

—S. 55 —Scope — Auction sale of land under 
coDGent decree — Suppression of prior registered 
assignment in conditions of sale — Effect — Right of 
auction purchaser to avoid sale and claim refund of 
deposit - Contract Act (1872), Ss. 17, 18, 19. 

Held, the representations made by the auctioneers 
in the notification of sale that the properties were 
‘valuable properties’ must be held to be fraudulent. 
14 A C 347, Rel. on. 


The frudulent suppression of material defects in 
title to the properties in question rendered the sale 
voidable and had been duly avoided and was liable 
to be set aside. The plaintiffs were entitled to claim 
refund of the deposit. 


Even if the auctioneers could not be fixed with 
notice of the defect in title under S. 3 of the Transfer 
of P r0 Perty Act the agreement would be void under 

• 7°, °* r i e Cootract Act on the ground of mutual 
mistake of the auctioneers and the auction purchasers 

tisel)'ygSV& &i. essential ,0 the ° 8reemfnt - 


u/„c.i’,i- • l*. • r w T rtppiicatiiuiy — oaie or 
Wasildar right in Jammu and kashmir subject to the 
conditions regulated not by a private document but 

by a set of Rules which had the force of law — Land 

of llLiV eS T P n 0n by St l te f or breach of condition 
of lease by seller (lessee), which is a materia! defect 

nin 4 6 wK° ub k d y T Non -disclosure of such condi- 

dfifnnTc V nf he r!l bu ?i? r haS m u aQS of dis covering the 
detects of title, there can be no breach of S 

(a). AIR 1961 j & K 66 (70) (Pt D) (Pr 13) 

S. 55 (1) (a)—Disclosure of defects. 

The mere fact that a particular area is included in 

that Plann f ,n & Sterne does not justify holding 
hat he owner of such property is incompetent to 

sell the same or that his title to deal with it is in anv 

V a / aff ? ct ? d * Assuming that the scheme is a material 
J e % in /he seller s title, the purchaser can discover 
it with ordinary care. S. 55(1) (a) of the Transfer 5 
P, r °P 0r ^y Act, cannot therefore be invoked (1952)2 
M L J 567 1 1952 Mad W N 707,65 Mad I iv flnia 2 
AIR 1953 Mad 628 (631, 632) (Pt B) (Pr 8, 9) (DB)* 

s&S jtkt 

8 y selling property on misrepresentation fkaf a* 

xh S : f T 5 , ( , 1) (a) ~ Material d0 '«t - Incumbrance. 
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S. 55 (1) (a). 52 Puo L R 201 : AIR 1950 East Punj 
2 78 (2S0, 281) (Pt C) (Prs 10, LI) (DB). 

-—Ss 55 (1) (a) and 82 — Breach of indemnity of 
Citle — Property purchased was subject to encum¬ 
brance along with other properties — Non-disclosure 
— Suit by vendee for damages — Liability of vendor 
for damages was limited to the amount that was 
actually charged on the property purchased by 
vendee. AIR 1957 TravCo 59 (60) (Prs 5, 6) (DB). 

-S. 55 (1) (a) — Misrepresentation. 

Where the seller knew that the representation that 
he made in the sale deed was false and on the 
•strength of that representation he received considera¬ 
tion for the document it is a case of fraudulent mis¬ 
representation and the principle of caveat emptor 
cannot reply. Therefore the purchaser is entitled to 
a decree against the seller for the purchase money. 
AIR 1953 Trav-Co 236 (236) (Pr 2) (DB). 


3. Paragraph 1, Cl. (b) — Examination of 

documents. 

-S. 55 (1) (b) — Contract to contrary—Clause in 

agreement for sale stipulating that seller ‘shall forth¬ 
with deliver’ title deeds — Construction of — Forth¬ 
with means with all reasonable dispatch, on request 
being made — Such agreement is not contract to 
contrary within meaning of S. 55 (1) (b). AIR 1965 
Cal 45 (47) (Pt A) (Pr 9) (DB). 

-S. 55 (1) (b) — Applicability — Does not apply 

where dispute is regarding possession of documents 
of title. (1964) 68 Cal W N 611. 

-S. 55 (1) (b)—Agreement to sell immovable pro¬ 
perty—Non-examination of title deeds —Mere agree¬ 
ment to sell cannot be subject to the production and 
examination of title-deeds — Necessity for it arises 
at the time of execution of sale deed — (Contract Act 
(1872), S. 37). AIR 1955 N U C (Pat) 1595. 

-S. 55 (1) (b)—Place of production of documents 

of title. 

The seller is not bound to produce to the buyer 
documents of title at the office 'of the buyer’s Ad¬ 
vocates. 55 Punj L R 259 i AIR 1953 Punj 231 (232) 
(Pt A) (Pr 19) (DB). 

-S. 55 — Acceptance of title — (Evidence Act 

<1872), S. 114). 

Per Harnam Singh J.—Agreement for sale made on 
24-1-1947 providing for completion of sale on or 
before 2-3-5-1947 — No request made by buyer to 
seller for examination of deeds of title till 10-5-1947 

— Held, buyer must be taken to have accepted title 
of seller before he made the request. 55 Pun L R 
259 j AIR 1953 Punj 231 (232) (Pt B) (Pr 20) (DB). 


4. Paragraph 1, Cl. (c)—Answer relevant 

questions. 

S. 55 (2) — Covenant for title — Inquiry into by 

vendee—Mala fides. 

Per Chandra Beddy J. and Subba Rao C. J., (Uma* 
maheswaram J. Contra). - If the vendee was within 
his rights in calling upon the vendor to satisfy him 
that the property agreed to be purchased by him was 
free from encumbrances, the latter was not entitled 
to call upon the former to pay the balance of sale- 
price and take a conveyance without complying 
with the requisition or without even telling him that 
he should be compensated for any loss that might be 
sustained by him consequent upon his failure to pay 
off the mortgage debt, if any, outstanding and later 

on put an end to the contract on the ground that the 
vendee did not perform his part of the contract 
iq=s Andh L T 713 i ILR (1955) Andh Pra 1/0 . 
1955 Andh W R 502 : AIR 1957 Andh Pra 307 (328, 
329) (Pt E) (Prs 101, 102) (DB). 


-S. 55 (1) (c)—Agreement to sell property—Ready. 

ness and willingness of purchaser to perform his 
part—Entire consideration received by the Seller- 
Demand to show marketable title would by itself not 
lead to an inference that he was not ready or he was 
unwilling to perform his part of the contract— Seller 
is bound to answer such questions under S. 55(1)(c). 
T P. Act. See Specific Relief Act (1877), S. 12. AIR 
1955 NUC (Nag) 1578 (DB). 

5. Paragraph 1, Cl. (d) — Execution of deed. 

-S. 55. Para. 1, Cl. (d) — Scope and applicability 

— Suit by purchaser for specific performance of con¬ 
tract for sale— Decree directing defendant to execute 
sale deed within 30 days from the date of decree—No 
provision in the decree when the sale price was to be 
paid—Held that toe payment of sale price cannot be 
treated as being a condition precedent for execution 
of the sale deed. Cl. (d) of Para. 1 of S. 55 does not 
help the judgment-debtor as it was to be deemed 
that the Court while fixing no time for payment of 
sale price ordered that the two acts need not be 
simultaneous or there was a contract to the contrary. 
See Civil P. C. (1908), S. 40. AIR 1963 All 49. 

-S. 55 (1) (d)-Contract Act (9 of 1872), Ss. 69 

and 70 — Applicability—To execute a proper con¬ 
veyance —Preparation of draft sale-deed by solicitors 
at request of seller — Acceptance of draft by buyer 
—Seller paying solicitors for services and seeking 
reimbursement from buyer — Maintainability of 
claim. 

The statement that it is the duty of the bujer to 
tender a conveyance does Dot mean that the buyer is 
under an obligation to the seller to tender a conve¬ 
yance and that if he does not do it, the seller can 
compel him to do so. As between the seller and 
buyer, the seller need not do anything at all as 
regards the tendering of a conveyance. If the buyer 
is not interested in obtaining a conveyance, he takes 
the consequences whatever they are. But he is not 
compellable by anybody to tender it. To attract S. 09 
of the Contract Act the person who claims reimburse¬ 
ment must show that he was interested in paying the 
money and that the other person was bound by law 
to pay it. 

A solicitor when he prepares any document under 
instructions from his client the seller is acting only 
for him and not for any other and he must look to his 
own client for reimbursement. It is a matter of some 
doubt whether a case of payment of money to a third 
person for another would at all be covered by a. 
of the Contract Act, the more appropriate section 
being S. 69. (I960) 2 Andh W R 299 : AIR 1961 
Audh Pra 57 (58) (Pt A) (Pr 5) (DB). 

-S. 55 (l)'.(d) — Contract Act (1872), Ss. 55,51 

and 52 — Contract for sale of immovable property- 
Payment of purchase money within stipulated time 

Stipulation not essence of contract -Decree for spec * 

fic perlormance cannot be refused merely fortailure 
to pay money in time-Principles stated. See Contract 
Act (1872), S. 55. AIR 1950 Cal 526. 

_S 55 (1) (d) — By virtue of combined ettect or 

S. 55 (1) (<*). T. P. Act and S. 29 (c) Stamp Act it 

the duty of the buyer to prepare a conveyance, tend r 
“to the seller for execution and get it 

is bound to have recourse to the statutory rem y 
provided by the Registration Act before com'ng into 
the Court for the equitable relief of specffic P e ^ 
mance. See Specific Relief Act (18/0. S. 12. Ain 

1953 Hyd 225 (DB). . , 

_S. 55 (1) (d)—Execution of indemnity:bond— 

Condition for executing sale deed. 

If the seller insists on the purchaser to execute a 
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deed which he is bound to execute, the mere fact 
that he does so by way of abundant caution cannot 
justify his action in law or save him from the con¬ 
sequences of such unreasonable conduct. ILR (1954) 
Mys 274 i 33 Mys L J 14S : AIR 1954 Mys 145 (146) 
(Pt A) (Pr 6) (DB). 

•-S. 55 (1) (d).— Sale deed in favour of purchaser’s 

nominee. 

The obligation under S. 55 (1) (d) is merely to exe¬ 
cute a proper conveyance, the section being silent as 
to the person in whose favour the conveyance is to be 
executed. The seller is therefore bound to execute a 
proper conveyance to the purchaser’s nominee. ILR 
(1950 Mys 274 » 33 Mvs L J 14S s AIR 1954 Mys 
145 (145) (Pt BJ (Pr 7) (DB). 

—S. 55 (l) (d) — Agreement to sell — Failure of sel¬ 
ler to perform his part of contract — Purchaser is 
entitled to sue for realisation of earnest money. See 
Contract Act (1.872), S. 39. AIR 1955 N U C (Pat) 
5700. 

6. Paragraph 1, Cl, (e) — Taking care of 

property. 

•—S, 53 (I) (e) —Agreement to sell certain premises 
—Terra -inter alia that vendor would make out good 
title to premises free from all encumbrances—Suit by 
vendor for specific performance—Vendee contending 
that (1) vendor failed to remove certain encroach¬ 
ments which created a right of element appertaining 
to adjacent plots; (2) That vendor permitted the 
owner of adjacent plot to permit illegal attachment to 
be effected thereto—Held, the encroachments were of 
trivial nature and attachment to adjacent plots were 
permissible and not illegal and that the vendor did 
not fail to take care of property as required under 
S, 55 (1) (e) and a decree for specific performance 
could be granted. See Specific Relief Act (1877), 
S. 12. AIR 1955 N U C (Cal) 4263. 

-S. 53 (l) (e)—Duty of seller to prolect property. 

A vendor who has .agreed to sell his property being 
a trustee for the purchaser is bound to protect the 
property from injury or wrongful occupation by tres. 
passers. If he fails in any of these duties the pur¬ 
chaser will be entitled to an allowance by way of 
compensation to be deducted from the purchase 
money. AIR 1950 Cal 333 (335, 336) (Pt A) (Pr 14). 

—-S. 55 (1) (e) —Agreement to sell leasehold interest 
in Verumpattom holding by A in favour of B—A sub¬ 
sequently executing renewal in favour of landlord 
agreeing to pay enhanced rent—Renewal not binding 
on A. 1950 Ker L T G48. 

7. Paragraph 1, Cl. (f)—Delivery of 

possession. 

"~”S, 55 (1) (f)—Evacuee Interest (Separation) Act 
<1951). Ss. 5,10, 17 — Evacuee Interest (Separation) 
/«“i es i 195 l)’ ^*E — Property sold under S. 10 (a) 

(hi)—T respasser in possession—Competent officer has 
no power to evict him and to deliver actual posses¬ 
sion to the auction.purchaser. See Evacuee Interest 
(Separation) Act (04 of 1951), S. 5. AIR 1900 All 626 
wB), 

* ’$• 55 (1) (f)—Tangible property — Agreement to 

reconvey trees worth Rs. 90 - Suit for possession by 
plaintiff on payment of Rs. 90 -Proper course for the 
plaintiff was to have instituted a suit requiring the 
<Jeiendant to reconvey property on receipt of Rs. 90— 
Decree for possession could not be passed as property 
was worth Rs. 90 (less than Rs. 100) and was tangible. 

N e U T C a (AHU260 rOPerty ACt (1882) ’ S ‘ 54 ‘ AlR 1953 

™”S, 55 (l) (f) — Decree for specific performance of 
contract ofsale silent as to delivery of possession — 
executing Court is still competent to grant delivery 
[Vol. 14 ] Fn.D. 27. 


of possession. See Civil P. C. (1908), S. 47. AIR 1954 
All 613 (DB). 

-S. 55—Suit for possession by vendee—Whole or 

part of price not paid — Conditional decree can be 
passed. 

It is always open to a Court to impose such restric¬ 
tions or conditions as the nature of the case may re¬ 
quire wheo a vendee seeks to recover possession from 
his vendor to whom he has not paid either the whole 
sale price or a portion of that price. 

The defendant sold certain property to the plain¬ 
tiff part of which was usufructuarily mortgaged. 
Under the sale deed the plaintiff was to pay Rs. 3 000 
to the mortgagee but which he had not paid. The 
terms of th3 contract clearly provided that if the 
vendee had to pay more to the mortgagee, he would 
recover the excess amount paid by him from the 
vendor, and similarly if he had to pav less than what 
was left with him, the balance would be payable to 
the veador. The case of both the plaintiff and the 
defendant clearly was that nothing whatever was 
payable on account of the mortgige. On a suit being 
filed for possession by the plaintiff : 

Held, that the plaintiff would be entitled to recover 
possession on -paying Rs. 3,000/- to the defendant. 11 
All 244, 30 All 125 and AIR 1945 All 139, Foil. 1951 
All W R (HC) 512 i 1951 All L J 750 (DB). 

-S. 55 (1) (f)—Duty to give possession -Nature of 

possession contemplated. 

Under S. 55, sub s. (1), Cl (f) of the T. P. Act, a 
seller is bound to give, on being so required, to the 
buyer or his nominee such possession of (he property 
as its nature admits. ‘Possession’ here does not neces¬ 
sarily mean personal occupation but might include a 
landlord’s possession if the property sold is in the 
occupation of a tenant to the knowledge of the buyer. 
The contract of sale might, however, provide 
for delivery of vacant possession of the property even 
though it is in the occupation of a tenant to the know¬ 
ledge of the buyer. S. 55 of the I*. P. Act is subject 
to the contract between the parties. 1959 Andh L X 
24^1956 Andh W R 20 i AIR 1956 Andh 113 (113) 

-S. 55 (1) (f)—Under S. 55(l)(f) unless there is a 

contract to the contrary giving delivery of possession 
to the buyer by the seller is an incident ;of contract 
for sale and when there is a decree directing the con¬ 
tract to be specifically performed it includes a direc¬ 
tion upon the vendor to give delivery of possession to 
P , 'L c / h A ! « rs - See Civil P. C. (1908), S. 47. AIR 1955 

L.al Zo7 (DB). 

- 7 —s. 55 (1) (f)—Agreement to sell house—Duty to 
give vacant possession. 

Ordinarily, in the absence of a contract to the con- 
tr n ry ’ l , agreement is to sell a house in which the 
seller has the sole and absolute interest, the posses¬ 
sion that its nature permits delivery of, is vacant pos¬ 
session. The presence of tenants or trespassers in the 
house cannot affect the nature of the property inas 
much as the words 'its nature’ in S. 55 (1) (f) mean an 
incident which is inherent in the property which can 

(Pn 1 15*16) U DatUr0, AIR 1950 ° al 333 W (Pt B) 

mmfnee 5 W ^ ~ Duty '° g ‘ V ' p0!session <» buyer'. 

Under S. 55 (1) (f) the seller is bound to give dos- 

3“"°“ t0 „ the bu y 0 f or 'such other person as ho 

? S * Jl 0QCe ii a su .‘* °, c s P 6ci & c performance of an 
agreement to sell and to hand over possession to such 

person can.be bought by the buyer along with ITrh 
person. AIR 1950 Cal 331 (337) (Pt D) <pf 27). h 

7 ! s * (l) (O—Possesslon — Nature of—Pnrri*** 

having knowledge of tenancy - Not entitled ^ 
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vacant possession in absence of contract to contrary. 
1964 Ker L J 12 . 1964 Ker L T 39. 

“■ "S. 55—Decree for specific performance of con¬ 
tract of sale — Execution — Relief of possession 
though claimed in suit decree silent as to such relief 

Executing Court is entitled to order delivery of 
possession to decree-holder. See Civil P. C. (1908), 
O. 21, R. 32. AIR 1963 Madh Pra 86. 

— S. 55 (1) (f) — Vendor not in a position to give 
possession — Purchaser, if entitled to rescind con- 
tract — Contract Act (1872), S. 39. 

When the vendor is not in a position to give 
possession of the property agreed to be sold by him 
to the purchaser, the purchaser will be entitled by 
virtue of S. 55, sub-clause 1 (f) of the Transfer of 
Property Act and S. 39 of the Contract Act to rescind 
the contract and claim the advance that has been 
paid to him. (1950) 2 Mad L J 807 : AIR 1951 Mad 
470 (471) (Pr 6) (DB). 

—-S. 55 (1) (f) — Relief available to plaintiff under 
Ss. 12 and 13 of the Bombay R. H. and L. House 
Rates Control Act also available under S. 55 (1) (f) 
of the T. P. Act—It can be asked in one suit brought 
against owners and tenant — Suit is not bad for 
multifariousness. See Civil P. C. (1908), 0.1, R. 9. 
AIR 1963 Mys 159. 

--S. 55 (1) (f) — ‘Such possession of property as 

its nature admits’ — No vacant possession of pro¬ 
perty in possession of tenants possible — Vendee if 
can rescind contract on the ground that vacant 
possession is not given—(Contract Act (1872), S. 39). 

The words ‘such possession of the property as its 
nature admits’ occurring in S. 55 (1) (f) refer to an 
incident which is inherent in the property, and the 
presence of tenants or trespassers in the house cannot 
affect the nature of the property so far as the ques¬ 
tion of delivery of actual possession is concerned. 
Where the auction.purchasers were told that the 
actual possession of that portion of property which 
was with the tenants would nGt be delivered but that 
the tenants would attorn to the purchaser, the provi¬ 
sions of S. 55(l)(f),T.P. Act are not attracted, and the 
auction-purchaser will not be entitled to rescind the 
sale on the ground that no vacant possession is given. 
If the vendee commits the breach the legal conse¬ 
quences of rescission of contract must, therefore, 
follow. AIR 1960 Punj 51 (53) (Prs 7, 8, 9). 

—— S. 55 (1) (f)—Agreement to sell agricultural land 
—Vendor refusing to give vacant possession in the 
absence of a contract to contrary— Vendee is entitled 
to rescind contract and claim the money paid by him 
in advance to the vendor, iee Contract Act (1872), 
S. 39. AIR 1964 Raj 240. 

8. Paragraph 1, Cl. (g)—Payment of public 
tcharges and incumbrances. 

©—S. 55 (1) (g)—“Seller”—Meaning of — Convey¬ 
ing party dilferent from party contracting to sell — 
Contracting party if not “seller.” 

Where A contracts to sell certain property to B, A 
Imposes upon himself the obligation imported by 
S. 55(1) (g). The fact that the trustees of the pro¬ 
perty, and not A, w ere to be the conveying parties, 
does not affect A’s obligation under Cl. (g). The mean¬ 
ing of the word “seller” is not limited in that way. 
1950 All L J 270 : (1950) 2 Mad L J 1 : 63 Mad L W 
434: AIR 1950 P C 99 (102, 103) (Pt B) (Pr 10). 

•-S. 55 (1) (g)—Contract to contrary — Contract 

substituting date of possession for date of sale. 

The terms of the contract for sale may operate to 
substitute the date of possession for the date of sale 
that would otherwise be the determining date for the 
obligation arising under S. 55 (1) (g). 1950 All L J 


270.54 Cal W N 419 , (1950) 2 Mad L J 1 « 63 Mad 
LW 434 : AIR 1950 P C 99 (102,103) (Pt C) (Pr 10? 

® 55 (1) (g) — Contract to contrary — Use of 

word "net ’ in sale price. 

Mere use of the word “net” in the price in a sale 
contract may not be sufficient to exclude the aDDlica- 
tion of S. 55 (1) (g). 1950 All L J 270.54 Cal W N 
419 : (1950) 2 Mad L J 1 : 63 Mad L W 434 : AIR 
1950 P C 99 (102,103) (Pt D) (Pr 10). 


——S. 55 (1) (g) — Duty to pay public charges, rents 
and encumbrances — 'Contract to the contrary’ — If 
should be express. 


To exclude the statutory obligation of the vendor 
uncer 8. 55(1) (g), T. P. Act, the contract to the 
contrary as contemplated by S. 55 should be express 
and not implied from the fact that the entire terms 
of the sale deed are inconsistent with the statutory 
covenant. 1957 Andh L T 475. 


-S. 55 (1) (g) — Incumbrance — Occupation by 

trespassers. 


Where property is agreed to be sold 'with all rights 
and free from all incumbrances’ the seller is bound 
to give vacant possession of the property which is 
occupied by trespassers. The reason is that tres¬ 
passer’s possession or occupation is a liability or 
impediment within the ordinary meaning of the 
word ‘encumbrance’ and it would impede the im¬ 
portant right of occupation of the purchaser. AIR 
1950 Cal 333 (336) (Pt C) (Prs 17, 18). 

-S. 55—Property sold subject to encumbrance — 

Encumbrance found invalid — Benefit goes exclu¬ 
sively to purchaser. 

The liability, which was a contingent one at the 
inception and at the date of the sale in favour of the 
defendants, failed ;to fix itself either on the property 
or as against the plaintiff and this left the defendants 
altogether free. 1957 Ker L T 392 : 1LR (1957) Ker 
321. 1957 Ker LJ 271« AIR 1957 Ker 98 (100) 
(Pt B) (Pr 6). 


-S. 55(1) (a) and (1) (g), S. 55 (2) - Prior re- 

Sistered encumbrance — No duty on seller under 
5. 55 (1) (a) to disclose it — Property sold as free 
Prom prior encumbrance — Right of vendee to claim 
refund of sale price as damages. 

To attract the provisions of S. 55 (1) (a), two con¬ 
ditions are necessary: firstly, that the buyer should 
not be aware of the existence of the defect in title; 
and secondly, that he could not with ordinary care 
discover the defect. 

Where there is a prior registered encumbrance on the 
property sold S. 55 (1) (a) is not attracted although 
there is an express recital in the sale deed that the 
property is free from mortgage. The second condi¬ 
tion is not satisfied inasmuch as the buyer could have 
known about the encumbrance :by making inquiries 
in the office of the Registrar. 

That, however does not affect the right of the 
vendee to claim compensation for the defective title, 
ihe appropriate provision applicable is S. 55(l)(g) 
according to which the seller is bound to discharge 

the encumbrance existing on the date of the sale. It 

is immaterial that the buyer was aware of the en¬ 
cumbrance. 

Where the vendor fails to do so and the vendee is 
dispossessed of the property in enforcement ot the 
mortgage which existed on the date of the sale th 
vendee is entitled to the refund of the sale price as 

damages. His claim can be supported under 5. OD UN 
1961 Jab L J 1408 . 1962 MPL J 40 . AIR 1962 
Madh Pra 144 (145) (Pt A) (Prs 5, 7, 9). 

_S. 55 (1) (g)— Owner of land bound to construct 

works of development in accordance with agreement 
with Improvement Trust in consideration of its sane- 
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tioning construction of buildings — If expenses for 
construction of development works are to be incum¬ 
brances on property then the owner of land is bound 
to discharge them before he sells the land unless 
there is an agreement to the contrary, with the buyer 
—(There was held no such agreement.) 1954 Nag L J 
538 i I L R (1953) Nag 579 i A I R 1954 Nag 05 (68) 
(Pt B) (Pr 13). 

-S. 55 (1) (g) — Buyer is not bound to pay muni¬ 
cipal taxes paid by seller for period prior to date of 
sale. 1954 Nag L J 53S * 1LR (1953) Nag 579 : A I R 
1954 Nag 65 (68) (Pt E) (Pr 17). 

-S. 55 (l) (g) — Contract implied by — Property 

not sold subject to encumbrances — Seller must be 
deemed to have made a contract of indemnity if it 
turns out that there were encumbrances on the pro¬ 
perty on the date of the sale deed — Suit to enforce 
implied contract would be governed by Art. 110, 
Limitation Act. See Limitation Act (1908), Art. 110. 
AIR 1955 N U C (TravCo) 6038 (DB). 

9. Implied warranty of title—Para. 2. 

(A) If can be negatived. 

(B) Marketable title. 

(C) Knowledge of defects to the purchaser 
-Effect. 

(D) Breach of —Remedies available. 

(E) Suit for damages. 

9. Implied warranty of title — Para. 2. 

—*S. 55 (2) — Agreement in sale deed that in case 
vendee’s possession is partially or fully lost vendor 
would return consideration— Contract is not ‘con¬ 
tract to the contrary’ — Statutory warranty is un¬ 
affected. 1959 All L J 841» I L R (1959) 2 All 521 1 
AIR 1960 All 367 (368) (Pt A) (Pr 8) (DB). 

-S. 55-Enquiry as to vendor’s title— Representa¬ 
tion by vendor. 


able as against all persons in possession of the pro¬ 
perty who claim to be in possession under a will 
executed by the legatee who in turn came to be in 
possession of the property under a will of the original 
owner. The liability to discharge the debts or the 
person from whom property is received is confined 
only to the legal representatives or the heirs-at-law. 
If therefore, the defendants (devisees under a devisee 
from the original vendor) do not come within the 
definition of heirs or legal representatives within S. 2 
(11), Civil P. C, and hence they will not be liable. 
The expression ‘legal representative’ cannot be said 
to include persons who take possession of the pro* 
perty from the legatees of a part of the estate. (1980) 
l»4ndh W R 282 : AIR 1961 Andh Pra 29 (30) (Pt A) 
(Prs 7, 9. 10). 

-S. 55 (2) — Where an agreement for the sale of 

land provides that it is “subject to the approval of the 
title of the vendor by the purchaser’s lawyer” the 
provision is not a mere surplusage or a clause which 
means no more than what S. 55 (2), T. P. Act implies 
but is really a term of the contract which must first be 
assented to by the vendor and secondly the fulfilment 
of which is necessary for the enforcement of the 
contract. See Specific Relief Act (1877), S. 25 (b). 
AIR 1959 Andh Pra 256. 

-S. 55 (2) — Applicability—Agreement of sale of 

land. 

Per Chandra Reddy J.—The import of S. 55 is wide 
enough to Include contracts for sale of properties 
and is not restricted to conveyances. In fact sub-s. (2) 
makes it abundantly clear that it has reference to 
contracts for sale as much as to completed transac¬ 
tions. Thus the statutory covenant for title embodied 
in S. 55 (2) is implied in every contract of sale of 
immoveable property even if there is no express clause 
embodying such a warranty. 1955 Andh L T 713 i 
I L R (1955) Andh Pra 170 i 1955 Andh W B 502 : 
AIR 1957 Andh Pra 307 (323, 324) (Pt A) (Prs 67,68) 
(DB). 


There is not duty cast on the vendee to make 
enquiries and he may accept the representation made 
to him by the vendors in regard to the latter's title. 
1959 All L J 841 * ILR (1959) 2 All 521 i A IR 1960 
All 367 (388) (Pt C) (Pr 9) (DB). 

—S. 55 — Duty of purchaser is to find out from the 
Municipal Office whether there are any arrears of 
taxes due and to further to find out from the Regis¬ 
tration Office whether there are any encumbrances. 

Aif L ca ™l of Pr °P 0rt y Act ( 1882 >» S. 3. AIR 1955 

• —-S. 55 (2) — Nature of warranty of title-(Sale 
—Warranty of title.) 

(Per Agarwala and Wanchoo JJ.) — Section 55 (2) 
embodies an absolute warranty of title. Unless there 
is an agreement to the contrary every sale implies 

iQ?i W Aii r T Q l y o^ HP 0, Deepchandra v. Ruknuddauia. 
i A L J 81 : I L R (1950) All 1033 : A 1 R 1951 
All 93 (114,118) (Pt D) (Prs 112, 135) \FB). 


Aiuvcurtm lur iiwe —uuiy 


Sle) **** ^ “Scope of — (Sale — Warranty of 

(Per Agarwala and Wanchoo JJ.) — The language 
of Section 55 (2) is applicable both to a conveyance 
p, u Wel L as , t0 a contact of sale. Deepchandra v. 
Kuknuddaula, 1951 All L I 81« I L R (1950) A1 

135) 3 (FB)! R 1951 ^ 93 t 114 ’ ll8 > (Pt E) (Prs lie, 

—S. 55 (2) — Civil P. C. (5 of 1908), S. 2 (11) — 
Covenant for good title - If can be enforced igainst 
Universal legatee under original vendor — ‘Legal 

representative —S. 2 (11), C. P Code. S 

J h l, C i vemnt , lot 8° od OUe could bo enforced 
!}£ a “ y ?. orso . n in whomsoever the property vests 
The question is u to whether such right is euC 


Per Chandra Reddy, J. and Subba Rao, C. J., 
(Umamaheswaram, J. contra). In order to make out a 
good title to the property the vendors must show 
that the property is free from all encumbrances. The 
vendee, could not be ex P ec,ed to take a title with a 
cloud thereon, or compelled either to accept a doubt¬ 
ful title without investigation or rescind the contract, 
rle could file a suit for specific performance and ask 
for an inquiry into the title by the result of which he 
would be bound. The existence of a mortgage over a 
property would make the title thereto incomplete, 
and knowledge on the part of the purchaser of de¬ 
tects in title of the vendor does not take away his 
rights to the statutory covenants unless there is a 
specihc provision to cover such defects also. The 
non-repudiation of liability to discharge mortgages 
by the vendor cannot furnish a valid ground for not 
meeting the demand for inquiry into title. Case law 

Where time was not the essence of the contract, 

dflnn ng f^-° f k the ve £ nd L ee 10 as k lor satisfactory evi- 
dence of discharge of the mortgage on the property 

S °-lki ls .i? ot lost by reas0n of his not having done it 

sMe h 1955 com P letl «n of the 

170 ; gg A^dh h wY 5 7 0 3 ,' I'M? 5" 

307 (327, 328) (Pt C) (P„ 95, MO, (DB) ^ 

-*S. 55 (2) — Scope of S. 43 — Transfer™ 

and P acMni? bSOl f U k ely and paying fuI1 consideration 

«?i C • 8 0n the representation of the transferor as 
incorporated in the deed of transfer — Benefit 

not reJS 
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-S. 55 (2) — Covenant of title and of quiet enjoy¬ 
ment — Breach of — When takes place—A breach of 
the covenant can occur only on the disturbance of 
the vendee’s possession. See Limitation Act (1903), 
Art. 110. A I R 1950 Bom 401 (DB). 


-Ss. 55(1) (a), 55 (2) — Auction sale of land — 

Defect in veutlor's title — Duty of vendor — Pur¬ 
chaser's duty to make inquiry — Covenant for title— 
Scope of. 

Whether the sale is made by auction or by private 
treaty the purchaser is under no obligation to make 
inquiry as to defects in the vendor’s title, but it is 
the duty of the vendor to disclose all that is neces¬ 
sary for his own protection. 

The expression ‘shall be deemed to contract’ in 
S. 55 (2) must be deemed to be incorporated in every 
contract for sale and thus the rule of caveat emptor 
is rendered obsolete and inapplicable. (1961) 65 Cal 
W N 881. 

-S. 55 (2) — Agreement to sell property -S. 55 (2) 

applies to such an agreement. 1963 (2) Cri L J 369 : 
(1963) 4 Guj L R 833 i AIR 1963 Guj 239 (240, 241) 
(Pt B) (Prs 5, 6). 


-S. 55, para 2 — Sale of immovable property in 

Travancore (prior to applicability of T. P. Act)— 
Defects in vendor’s title discovered after conveyance 
—Vendee cannot bring suit for cancellation of sale 
deed unless fraud is proved — Plea of mutual mistake 
not open-Rule of caveat emptor applies—Purchaser’s 
remedy lies in suit for damages. 1963 Ker L J 400. 

-S. 55—Covenant for quiet enjoyment-Covenant 

for title—Difference. 1957 Ker L J 445 r 1957 Ker 
L T 5SS. 

_S. 55 (2)—Disclosure of defects-Duty of vendor 

— Non-disclosure by vendor that the permission 
granted by the Government to construct building on 
the land sold was non-transferable—Purchaser has a 
right to rescind contract—Doctrine of caveat emptor 

— Not applicable in view of the statutory provision of 
S. 55. Section 55 (2) implies a warranty of title in all 
sales — The last clause of S. 55 will also entitle the 
buyer to rescind the contract. See T. P. Act (1882), 
S. 55 (1) (a). A I R 1957 Madh B 23. 


_S. 55 (2)— Sale by C to B — Suit by A for declar¬ 
ing sale of property by C in favour of defendant B 
void and for possession decreed — Appeal by plaintiff 
against direction against him as to refund of consi¬ 
deration—No separate appeal or cross-objection hied 
by defendant — Defendant in second appeal has no 
right to challenge decree of trial Court — Second ap¬ 
pellate Court directing C instead of B to refund pur- 
chase money—Plaintiff not liable to refund cons.dera 
tion money which B paid lo C. See Civil P. C.^ (1908), 
O. 41, R. 22. AIR 1955 N U C (Madh B) 3808. 

_ 5 55 (2) — Covenant of indemnity—Interpreta¬ 
tion — Deed — Construction — Contract Act (1872), 

S. 124. 

Held, that the latter covenant was not confined to 
the encumbrance mentioned in the earlier covenant 
•but was intended to cover every dispute which 
caused loss to the vendee and thus amounted to a 
specific covenant to indemnify the vendee in case he 
obtained loss on account of any dispute arising in 

4Pr 3) (DB). 

_S. 55 —Covenant for title—Breach—When occurs 

—Limitation Act (1908), Art. 115. 

Held, that though it may be that the breach might 
deemed to have occurred on the date of the> con. 
vt.ance on the ground that to the extent of half a 
share in the property the defendant s father had no 
right to convey, still under the terms of the aforesaid 


covenant, the right to sue could not have accrued to 
the plaintiff till the dispute was raised by the sons 
and it was not settled by the defendant. (1950)28 
Mjs L J 165 (DB). 

-S. 55—Covenant for quiet enjoyment — Breach 

of—When occurs. 

“A breach of the covenant for quite enjoyment 
cannot occur till the plaintiff has been actually dis¬ 
possessed or otherwise disturbed.” A mere claim for 
possession is not enough to constitute a distur¬ 
bance of possession so as to constitute breach of 
covenant for quiet enjoyment. (1950) 28 Mys L J 
165 (DB). 


-Ss. 55 (2), 119 and 120—Loss on pre-emption — 

Plaintiff exchanging land with defendant — Plaintiff 
losing on third person pre-empting—Plaintiff know¬ 
ing of right of pre emption—There is no defect in 
title or deprivation of land—S. 55 (2) is not attracted 
— Plaintiff cannot claim damages. 1952 Nag L J 
(Notes) 132 (DB). 


-S. 55-Contract to the contrary must be strictly 

construed — Ambiguity should be resolved in favour 
of vendee. 

Held, that under S. 55, both A and B were answer- 
able, if it was found that the vendors had no title to 
the property and if by that reason the vendee had to 
suffer, unless there was a contract to the contrary in 
the sale deed. But this contract must be in clear and 
unambiguous terms, which has to be construed 
strictly in order to take out the case from the opera¬ 
tion of S. 55. The indemnity clause in the contract 
being ambiguous, it would be construed in favour of 
the vendee and both A and B would be liable. 54 
Pun L R 134 i A I R 1952 Puuj 298 (299) (Pr 6) 
(DB). 

-S. 55 (2) — Suit for return of purchase-money— 

Suit not based on breach of implied covenant of title 
— Plaintiff cannot take advantage of sub.section. 51 
Punj L B 347 i A I R 1950 East Punj 74 (76) (Pt A) 
(Pr 13) (DB). 

-S. 55 (2)—Sub.section even if regarded as rule of 

justice, equity and good conscience is not enforceable 
by transferee in invitum —Per Kapur J. 51 Punj L R 
347 : A I R 1950 East Punj 74 (76) (Pt B) (Pr 14) 

(DB). . , 

9 (A). If can be negatived. 


-S. 55 (2) — Warranty of title — Absence of con¬ 
tract to the contrary—Damages—Mode of assessment 
-Civil P. C. (5 of 1908), O. 41, R. 33 - Power of 
Appellate Court to pass decree in favour of defen¬ 
dants who have not preferred appeal. 

Under S. 55(2) of the Transfer of Property Act. 
every sale for consideration carries with it an implied 
covenant for title. It is open to the vendor to con¬ 
tract out of the covenant for title. The contract to 
the contraiy must be express. In the absence of such 
contract to the contrary, the warranty of title follows 


rom the section. 

Order 41, R. 33, Civil P. C., empowers the appellate 
2 ourt to pass a decree in favour of a party even 
hough he has not filed an appeal or cross-appeal- 
\IR 1960 AndhPra 137 , Dissented from. (1961) 1 
\ndh W R 462 i 1961 Andh L T 421 i A I R 1962 
\ nr \h Pro 192 1 1951 (Pt A) (Pr 17) (DB). 


—S. 55 (2) — Covenant for title — Contract to the 
ntrary - Proof of - Oral evidence to exclude 


. . A .. n n f 


92). 

’er Chandra Reddy, J. and Subba Rao, C. J.; Uma- 
heswaram, J. contra : It is open to the purchaser 
contract himself out of the statutory rights con- 
red on him by S. 55 (2); but this should be ex- 
; ssed in clear and definite terms in the document 
elf and it is not permissible to let in oral evidence 
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to show that there was an agreement excluding 
covenants for title, and mere knowledge on the part 
of the vendee of a defect in title to the property to 
be sold would not by itself defeat the purchaser’s 
right based on the statutory covenant. 

Where a deed embodying a contract of sale of 
immovable property provided that "if in respect of 
this property any disputes arise from any one, I 
(seller) shall settle them at my own expense”. 

Held, (Per Chandra Reddy, J. and Subba Rao, C. J.; 
Umamaheswaram, J., contra) that the utmost that 
could be said in favour of it was that the clause was 
vague and indefinite and hence was not sufficient to 
constitute a contract to the contrary and to negative 
the covenant for title embodied in S. 55 (2). 1955 
Andh L T 713 s I L R (1955) Andh Pra 170 « 1955 
Andh W R 502 : A I R 1957 Andh Pra 307 (325, 326) 
(Pt B) (Prs 75,76, 83, 88) (DB). 

-S. 55 (2) — Defect in vendor’s title —Vendee 

aware of the defect—Vendee can sue lor damages on 
implied covenant of title—Incompetent to transfer— 
Contract is void from inception or, is one subse¬ 
quently discovered fo be void within S. 65, Contract 
Act—Vendor is liable to refund—Contract Act (1872), 
S. 65. 1950 NagLJ 145 i I L R (1950) Nag 467 « 
AIR 1950 Nag 229 (230, 231) (Pt A) (Prs 10, 13, 14). 


9 (B). Marketable title. 

;—S. 55 (2)— Generally speaking a "marketable title’ 
is one which at all terms and under all circumstances 
could be forced on an unwilling purchaser under a 
contract for sale made without special conditions. 
See Words and Phrases — Marketable title. AIR 
1964 Orissa 269. 


— —S. 55 (2)—Marketable title—Meaning of—Speci¬ 
fic Relief Act (1877), S. 25. 

Under S. 55 (2), T. P. Act what a seller is, therefore, 
required to give is a "marketable title” or as S. 25 of 
the Specific Relief Act describes it, "a title free from 
reasonable doubt", if he can ensure that it would be 
sufficient compliance with the requirements of S. 55 
(2) of the T. P. Act also. 1960 Raj L W 571 1 1 L R 
(1960) 10 Raj 1153 : AI R 1961 Faj 196 (201) (Pt C) 
(Pr 18). 

-S. 55 (2)—Marketable title—Tests. 

A marketable title Is a title which reasonably and 
strictly speaking a vendor would be in position to 
force on an unwilling purchaser, under all circum¬ 
stances. 1960 Raj L W 571:1 L R (1960) 10 Raj 
1153 : A I R 1961 Raj 190 (202) (Pt D) (Pr 20). 

’ —S. 55 (2) — Marketable title — Title by adverse 
possession. 


If a proper title by adverse possession can be suc¬ 
cessfully made out, this would fulfil the vendor’s 
obligation to make out a marketable title: (19L2) 2 
1 AIR 1938 Bom 77, Relied on. i960 Raj 

(l960) 10 Ba i H53 i A I R 1961 
Raj 190 (203) (Pt E) (Pr 26). 

” 9. 55 (2)—Marketable title—Decision of inferior 
Court that title is defective is not binding upon 
superior Court. AIR 1901 Raj 196 (202) (Pt F) 
l*r 20). 

9 (C). Knowledge of defects to the 
purchaser—Effect. 


•— Ss - 5 ? a “ d 48 “ Equity treats that as done 
which ought to be done — Transferor having no 
interest which he intended to transfer but getting 
such interest subsequently—Transferor must perform 
his part of the contract when he is able to do so on 
the acquisition of the interest subsequently — Know- 

l , ruth L by , transferee that transferor had no 
interest is immaterial—The representation that traos- 
teror had authority to transfer the interest is implied 


under S. 55 (2) when nothing is said to the contrary 
in the deed of transfer. See T. P. Act (1882), S. 43. 
A I R 1956 All 225 (FB). 

-S. 55 (2)—Subsequent purchaser who has notice 

of previous agreement ol sale does not forfeit his 
rights under the sale if the vendor has given an 
assurance that he would adjust the claim of the 
previous purchaser. 1963 Mah L J (Notes) 22. 

-S. 55 — Breach of warranty of title — Suit for 

damages — Purchaser’s knowledge of defect in title 
immaterial—Assessment of damages. 

The knowledge of the purchaser regarding the 
defect in title is immaterial to a claim for damages 
for breach of warranty of title. Even if the vendee 
was aware of a defect in the vendor’s title to or 
capacity to transfer the property concerned, the 
vendor is responsible for damages under the implied 
covenant of title under the sale deed. Under S. 55 
of the T. P. Act, it is not the price of the la ad on the 
date of sale which is material for assessment of 
damages, but the market price of land on the date on 
which eviction takes place. 1960 M P L J (Notes) 
155. 


-S. 55 (2)—Warranty of title—Buyer’s knowledge 

of seller’s defective title—Relevancy. 

Under S. 55 (2) the implied warranty of title on 
the part of the seller in favour of the buyer is irres. 
pective of the question whether the buyer has or has 
not notice of the infirmity of the title of the seller. 61 
Punj L R 672 : I L R (1959) Punj 1463 : A I R 1960 
Punj 275 (277) (Pt A) (Pr 4) (DB). 


-S. 55 (2) — Applicability — Agreement to sell — 

Warranty of title. 


The law places the seller in the absence of a con¬ 
tract to the contrary under a statutory obligation to 
give a warranty of title to the purchaser to the effect 
that he possesses the interest which he professes to 
transfer and that he has power to transfer the same. 


If, therefore, in a given case it is established that 
there is a breach of this warranty, the seller must be 
held to be liable to the vendee even though the 
latter has notice ol the defective title, provided there 
is no contract to the contrary. In such a case the seller 
would not be entitled to ask for specific performance 
of the agreement to sell. Clause (2) of S. 55 applies 
not only to a completed sale but also to an agree- 
ment to sell and that, in any case, if S. 55 (2) only 
refers to a completed sale and does not in express 
language refer to an agreement to sell the warranty 
of title essential in the former case must be held to 
?L5 e R es . sarily im PH e d in a contract for sale also. 
}90O Raj L W 571 1 I L R (1960) 10 Raj 1153 :AIR 
1901 Raj 196 (199, 200) (Pt A) (Prs 10, 11). 


oreacn or — Remedies available. 

® S. 55 (2)—Form of warranty in sale-deed — Its 

J}“*\ ° c n contract of sale - (Specific Relief Act 
(1I>77), b. 23). 

Vendees’ insistence on the form of warranty to be 
inserted in the sale deed subsequent to the contract 
for sale cannot affect the contract. It might in a 
given case disentitle him to specific performance. 
But that would depend upon whether his proposal 

re !K j g a form of warra °ly to which he was not 
entitled was a mere proposal regarding the form of 

the sale or was a refusal to perform without it. 

Durga Prasad v. Deep Chand. 1954 Mad W N 222 t 

J 9 f 4 n 9 J, 23 « (1954) 1 M L J 60 i 1954 A L J 73 , 

1954 SCR 360 » 1954 S C A J 934 • 

(Pr32h W 945 ** A 1 R 1954 S C 75 * 80 > (Pt Ai 

* I7rr S * Refusal of vendor to give warrantv 

of title—(Sale—Warranty of title). warranty 
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If a contract for sale of land is concluded be¬ 
tween a vendor and a purchaser without any 
express stipulation as to the warranty of good title, 
and the vendor before the conveyance is exe¬ 
cuted. expresses his inability to give such a warranty 
the Court in a suit to enforce such a contract is 
entitled to pass a decree for specific performance, 
even though it is unable to hold that the refusal by 
the vendor was mala fide and invented only as an 
excuse to back out of the transaction. The mere 
refusal on the part of vendor to give such a warranty 
does not disentitle the purchaser to a decree for 
specific performance. Deepchandra v. Ruknuddaula, 
1951 All LI SI : I L R (1950) All 1033 : A I R 1951 
All 93 (11S) (Pt B) (Pr 134) (FB). 

-S. 55 (2)—Defective title-Remedy. 

Every purchaser of property takes the risk oF a 
possible infirmity of title in his vendor. That is why 
apart from the statutory safeguard in S. 55 (2) of 
the Transfer of Property Act, the instrument of con¬ 
veyance generally contains an express covenant as to 
the subsisting title of the vendor. In case the title is 
proved to be defective the remedy, in the absence of 
a contract to the contrary, is to enforce the covenant 
of title by filing an appropriate action for damages. 

1958 Andh L T 956. 

-;S. 55 (2) and (5) (b)—Breach of covenant for title 

—Right to purchase money. 

There is no provision in S. 55, making the obliga¬ 
tion of the buyer to pay the purchase money to the 
seller under S. 55 (5) (b) conditional upon the fulfil¬ 
ment of the contract provided for in S. 55 (2). A 
breach of the covenant tor title or quiet enjoyment 
is no bar to a suit for recovery of unpaid purchase 
money. A breach of covenant for title or quiet enjoy¬ 
ment would not entitle the buyer to avoid the sale on 
that ground but would entitle him to damages. (1957) 
1 Andh WRliAIR 1957 Andh Pra 68S (689, 690) 
(Pt A)(Prs 3, 4) (DB). 

-S. 55 (1) (g) and (2)—Breach of covenants—Ven¬ 
dee’s right to reimbursement—(Contract Act (1S72). 
S. 69). 

Held, on facts (1) that as the sale deed executed by 
the predecessor of defendant 2 who was the widow 
of plaintiff’s vendor in favour of plaintiff’s wife did 
not exclude the statutory covenant under S. 55 (l)(g), 
defendant 2 was liable for the maintenance charge 
and was also bound by consequent liability under 
S. 69, Contract Act; (2) that defendants 3 to 5 the 
three nephews of the Hindu widow the decree-holder 
of the charge decree were also liable for half the 
amount to the plaintiff under S. 69, Contract Act, 
though the suit was based against them on breach 
of covenant for title. 1957 Andh L T 475. 

—S. 55(2)—Subsequent purchaser placed in posses¬ 
sion of p roperty by vendor—Dispossession by prior pur¬ 
chaser in execution of decree for specific performance of 
contract—Suit by subsequent purchaser against vendor 
for breach of warranty of title — Subsequent purcha¬ 
ser entitled to retain profits received by him during 
the period he was in possession — Such profits not to 
be adjusted towards claim for refund of considera¬ 
tion. 1963 Mab L J (Notes) 22. 

-S. 55. Para. (2)—Warranty of title — Scope of— 

(J. and K.) Rules for Grant of Lands for Building 
Purposes, R. 35 — Sale of land by Wasildar without 
obtaining sanction for sale - Resumption of land — 
Remedies of vendee—Contract Act (1872), Ss. Go, 73 
—Doctrine of pari delicto, applicability. 

Held on facts in the instant case, the sale of the 
defendant’s interest in favour of the plaintiff being in 
direct contravention of R. 3o of the Wasildan Rules* 
and the sale having been avoided by the order of 
resumption the sale was void ab initio and it was not 


necessary for the plaintiff to set aside the sale before 
claiming damages for breach of warranty of title by 
the defendant. 

The vendee had two remedies. He could either sue 
for damages for breach of covenant as implied under 
S. 55 (2) and in that case he would be entitled to 
damages under S. 73 of the Contract Act. He had also 
an alternative remedy to sue for restitution of the 
benefits gained by the vendor under S. 65 of the 
Contract Act. 

In the instant case the doctrine of pari delicto 
could not be said to apply on account of the know¬ 
ledge of both the parties that the contract might 
become void if the permission was refused, so as to 
prevent the plaintiff from getting any relief under 
S. 65, as the purpose or object of the sale was not 
unlawful. A I R 1961 J & K 66 (70 to 72,75) (Pt E) 
(Prs 13 to 16, 26, 27). 


-S. 55 (c) — Sale deed — Vendor alleging that he 

had never contracted to sell—Oral evidence—Admis¬ 
sibility—Evidence Act (1872), S. 92. 

Held, that in the case it was necessary to see whe¬ 
ther the plaintiff was entitled to prove that the tran¬ 
saction was not intended to be a sale. 

Held, further that S. 39 of the Specific Relief Act 
gave an additional remedy to the plaintiff which he 
could avail of at the discretion of the Court. However 
when he had lost possession of the lands, he could 
not bring a suit for cancellation of the sale deed alone 
without also claiming the further relief of possession. 
A formal prayer for cancellation of the deed was 
not necessary and the suit for possession could not 
be dismissed on the ground that the plaintiff had not 
sued for cancellation of the sale deed first. 1961 
M P L J (Notes) 127. 


-S. 55 (2) — Privity of estate between seller and 

transferee from buyer of immovable property— Trans¬ 
feree from buyer is entitled to sue for damages m 
breach of deemed covenant of title. 77 Mad L W 
555 : ILR (1965) 1 Mad 287. 

-S. 55 (2) — Contract for sale of immovable pro¬ 
perty — Mention of time limit for completion ot 
contract — Time when essence of contract Test 
Onus of proof — Distinction between such contracts 
and commercial contracts—Exceptions to the Rule or 
expressed intention — Circumstances such that Court 
would refuse specific performance to vendor—Vendee 
would be entitled to refund of earnest money, aee 
Contract Act (1872), S.;55. AIR 1964 Orissa 269. 


-S. 55 (1) (f), (2)-Express covenant in sale deed 
t in case of defect of title vendee will be com- 
isated — Vendee not obtaining possession over 
tion— Suit lor refund of part of consideration, 

'he covenant for title implied by S. 55 (2) gives 
buyer, no doubt, a remedv in case of defects 
covered after conveyance, but, where a suit tor 
return of the purchase money is based on an 
ress covenant contained in the conveyance itself, 
: only an additional safeguard over and abovei the 
:utory obligation under S. 55 (2). Where 
express contract in the conveyance itself that in 

e of defect of title the vendee will be compen- 

*d bv the vendor, the vendee is entitled, on tne 
is o V f the covenant in the deed itself, to maintain 
jit for compensation by way of a refundl of a part 
the consideration of the sale f or not having got 
session over a portion cf the vended land due to 
nt of title of the vendor in it. In such a case it is 
necessary that the entire sale shou 
ore the Vendee can claim the refund. AIR 1901 
11 ( 12 , 13) (Pt A) (Prs 10, 24, 25). ^ 

-c 55 /O) — Warranty of title Seller s title 
ibtful-Court not ttforce such title on pur- 
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chaser. 01 Punj LB 672 : ILR (1959) Punj 1463 : 
Alfi i960 Punj 275 (277) (Pt B) (Pr 4) (DB). 

--S. 55 (1) (a)—Seller’s failure to disclose material 

defects in property sold — Effect — Seller aware of 
such defects but buyer not aware — Non-disclosure 
must be held fraudulent — Buyer deprived of posses, 
sion of property — Remedies available to him — Suit 
for return of purchase money without rescission of 
sale deed is maintainable. 1962 Raj L W 429 : ILR 
(1902) 12 Raj 744 : AIR 1963 Raj 38 (41) (Pr 11). 

—S. 55 (2) — Specific Relief Act, S. 25 — Suit by 
vendee for return of earnest on ground: of want of 
marketable title in defendant vendor — Question of 
marketable title can be decided in absence of party 
in whom title is alleged to reside — Civil P. C. (1908), 
0.1, Rr. 9, 10, S. 11. See Specific Relief Act (1877), 
S. 25. AIR 1961 Raj 196. 

——S. 55 (2)— Hindu Law—Debts — Son’s liability— 
Alienation by father set aside on ground of want of 
legal necessity — Suit by transferee to recover back 
consideration money—Not maintainable against son. 
See Hindu Law—Debts. AIR 1959 Raj 254. 

-S.. 55, para. 2 — Covenant for title — Sale of 

unregistered poromboke — Covenant by seller to 
secure its registry — Breach of — Vendee obtaining 
grant of unregistered poromboke Kuthakapattom — 
Damages—Cause of action—Quantum of damages. 

Held that in a suit for recovery of unpaid pur¬ 
chase money, filed by the plaintiff the covenant had 
been broken and the vendee had a present cause of 
action. It could not be argued that the cause of 
action arose only on actual eviction. The covenant 
was for procuring title by registry of the plot. In 
such a case, the fair rules would be to give the 
defendant such damages as would compensate him 
for the defective quality of his title. AIR 1956 Trav- 
Co 90 (92) (Pr 4) (DB). 


ACT (1882), S. 55, Note 9 (D) 428 

is the actual or constructive dispossession. See Limi¬ 
tation Act (1908), Art. 116. AIR 1959 Andh Pra 445. 

—S. 55(2) — Suit for damages for breach of cove¬ 
nant for title and quiet enjoyment. Limitation Act, 
Art. 116 applies. See Limitation Act (1908/, Art. 110. 
AIR 1950 Bom 401 (DB). 

-S. 55 (2) — Sale contravening Proviso 3 to S. 40, 

Bombay Court of Wards Act — Breach of covenant 
for quiet enjoyment — Damages, if can be recovered 
—Bombay Court of Wards Act (1 of 1905), S. 40 
Proviso 3—Contract Act (1872), S. 73. 

If an owner of property, which is made non-trans- 
ferable by statute, agrees to transfer that property in 
a manner intended to circumvent the provision of 
the statute, the agreement is void in law and un¬ 
enforceable, and damages cannot be awarded for 
breach of such an agreement. But, if a person pur¬ 
ports to convey what he has no authority to convey 
and agrees to guarantee quiet enjoyment to the 
vendee, the vendor or the person claiming under 
him cannot avoid an obligation to pay damages for 
breach of the covenant on the ground that the 
vendor had either no interest or had a limited 
interest, which has since the date of the sale ceased. 
In such a case the fact that the conveyance is void 
to the extent to which it exceeds the authority of 
the vendor by reason of the absence of title in him 
or by reason of a personal disqualification imposed 
upon him does not affect the liability of the vendor 
or persons claiming under him to compensate tha 
vendee for breach of the covenant of title and quiet 
enjoyment. Consequently, damages for breach of 
covenant for quiet enjoyment entered into by a 
vendor who sells property and the sale contravenes 
the provisions of S. 40, Proviso 3, Bombay Court of 
Wards Act, can be recovered. 52 Bom L R 614 i AIR 

1950 Bom 401 (406, 407, 408) (Pt D) (Prs 21, 25) 
(DB), 


9 (E). Suit for damages. 

—S. 55—A and B sold certain property to C—Sons 
of A and B sued C and A and B to set aside the sale 
on the ground that it was a joint family property— 
Suit decreed — C had to pay some amount to the 
sons to save his property—Suit by C against A and B 
claiming damages — Held, A and B were liable in 
damages for the breach of warranty of title by A 
and B. See Civil P. C. (1908), S. 11. AIR 1960 All 
867 (DB). 

— S. 55 — Breach of implied contract as to title of 
vendor—Damages—It is duty of vendee to mitigate 
damages caused by vendor’s breach—Vendee cannot 
claim to be compensated for loss caused by his own 

•i ^ adure plaintiff — Vendee to prosecute 
suit diligently as a prudent man and his failure to file 
appeal - Vendee is not entitled to damages caused 
by his own failure - The test to determine whether 
ms behaviour is reasonable is to see whether he did 
what a prudent man might have reasonably done if 
the whole expense was to fall on him — Vendee has 
to act as a person of prudence, if he is to get damages 
from vendor by enforcing liability under S. 55 (2) 

— Held, that the plaintiff did not act with due 

diligence and prudence such as he ought to have — 
Contract Act (1872), S. 73. AIR 1902 Andh P/1 192 
(195 to 197) (Pt B) (Prs. 18, 22) (DB). 2 

——S. 55 — Breach of implied covenant for title — 
Damages - Assessment — Basis of assessing damage 
would be the market value of the land (sublet 

^hLr° f Pa e) 1 BS 00 ( date n dis P° ss ®ssion of vendee 
T^biter—Case law ref. — Contract Act (18721 8 7 * 

AIR 1962 Andh Pra 192 (198) (Pt C) (Pr 130) (DB)? 3 ' 

-S. 55—Limitation—Suit for damages for breach 
of covenant for title — Starting time for limitation 


-—a. 09, rara. (2) - Limitation Act, Arts. 116, 02 — 
J. and K. Limitation Act, Arts. 120, 95 — Breach of 
covenant of title in registered sale deed — Suit for 
damages by vendee - Article 110 applies and not 
Art. 62. See Limitation Act (1908), Art. 110. AIR 1901 
J and K 66. 

-S. 55 — Breach of covenant tor title and quiet 

possession — Suit by buyer for damages — Relevant 

date for assessment of damages is the date of the suit 

and not any other date prior to it — (Contract Act 

JiS?)* 1953 Wad 529 (530) (Pt B) (Pr 0) 

(DB). 

—S. 55 (2) — Implied contract for title — Breach 
ot — Suit for damages. 

In a suit for damages for breach of the implied 
warranty oi title the non-production of the sale deed 
in favour of the plaintiff is immaterial when the 
defendant does not plead a contract to the contrary. 
The reason is that the warranty of title claimed is a 
statutory one which does not require to be establi- 
shed by the sale deed. The statutory warranty is 
available to the plaintiff even if he was aware of 
defect in title of the vendor. The cause of action for 

ft 8 i u, . t ar t Is . e 1 f on tof date o dispossession and not on 
the date of the sale deed and hence the suit cannot be 
dismissed on the ground that it has been filed a verV 
long time after the sale. 30 Mys L I 491: ILR (1958) 
Mys 237 i AIR 1959 Mys 40 (40, 47) (Prs 4, 5, 0), 

—S. 55 — Covenant for title-Breach of—Measure 
of damages — Contract Act (1872), S. 73, ieasur ® 

In the case of a breach of covenant for title th« 

°L da “f« es is toe difference between the 

warranted*!*) be! “ “ “ “ d value aTi?^ 

Where dwdeSBOt in title is so complete as to oas« 
nothing to the vendee, the purchase money is 
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rally taken to be the measure of damages as the price 
paid is prima facie evidence of the value, though if it 
is proved that on the date of sale the property con¬ 
veyed was of more value than the actual price paid 
the real value may be decreed as damages. In cases 
where possession has been delivered, having regard 
to the fact that profits from the property would be 
received by the purchaser, he would not be entitled 
to any interest. (1950) 2S Mys L J 165 (DB). 

——S. 55 (2) and (5) (c) — Suit impeaching vendor’s 
title and claiming vendee’s eviction — Vendor 
remaining ex parte—Liability for damages to vendee. 

Held, that the vendor was liable for damages and 
he could not without imputing bad faith to the vendee 
blame him for compromising the suit. AIR 1933 Nag 
364, Foil. 1955 Nag L J 73J * 1LR (1956) Nag 74 i 
AIR 1956 Nag 124 (126) (Pt B) (Pr 5). 

10. Paragraph 3 — Delivery of title deeds. 

——S. 55 (1) (b)— Division of ownership of land — 
Title deeds in possession of a part ow ner — Right of 
other owners and purchaser regarding production of 
documents. 

VUiere ownership of land held under one title is 
divided, and the title deeds remain in the possession 
of the owner of a part, the owners of the rest of 
the land have an equitable right, independently 
of any covenant or statutory acknowledgment, to 
enforce production of the title deeds, in order to 
defend a title or effect any sale or like disposition of 
their lands. The purchaser, therefore, has a right to 
enforce production of the title deeds for inspection. 
(19C4) 68 Cal W N 611. 

11. Bight to rents and profits and 
interest on purchase money. 

— Ss. 55 (1) (d), 55 (6) (a) and 54 — Contract for 
sale — Bights of purchaser — Claim to mesne profits 

— Maintainability. 

In view of S. 54 of the T, P. Act there is no room 
for the cortention that the purchaser becomes in 
equity the owner of the estate under the contract 
for sale and the verdor holds the property in trust 
for him. The buyer is entitled to the rents and profits 
of the property on the passing of the ownership to 
him by the execution of a sale deed by the vendor. 
It cannot be said that the possession of the vendor is 
wrongful or that he is bound to account to the pur- 
chaser for profits till the sale deed is executed in 
favour of the plaintiff The purchaser therefore 
cannot sue for mesne profits from the date of contract 
for sale to the date on which he obtains possession. 
1956 ALT 365: 1950 Andh W R 528: AIR )957 
Andh Pra 960 (961) (Pt A) (Pr 2). 

-S. 55 (4)—Suit for specific performance of agree¬ 
ment for sale of land decreed — Subsequent suit for 
mesne profits or damages — (Civil P. C. (1908), O. 2, 
IL 2) - (Specific Belief Act (1877), S. 19). 

A suit for specific performance of an agreement for 
sale of certain land or in the alternalive tor recovery 
of damages was decreed. The purchaser filed a sub¬ 
sequent suit for mesDe profits from the said land. 

Held, (1) that the suit was not maintainable as the 
plaintiff was tot entitled to the rent and profits until 
the conveyance was executed in his favour. 

(2) The plaintiff ODly prayed for compensation for 
the breach of the contract in substitution for such 
performance. He did not seek compensation in addi¬ 
tion to specific performance. The cause of action 
being the agreement of sale, and not the decree for 
specific performance, the provisions of O. 2, R. 2 
applied and the suit was consequently not maintain¬ 
able. Case law discussed. AIR 1955 NUC (Andh Pra) 

17. 


AG F (1382), S. 55. Note 9 (E) 

-Ss. 55, 36 and 8 — Sale of agricultural land — 
Land subject to lease of yearly rent, the year expiring 
a month after the sale — No different intention ex- 
pressed-Apportionment of rent—Section 36.T P. Act 
applies — The transferor will be entitled to rents and 
profits accruing before the transfer as stated in S. 55 (4) 
(a) and the transferee to the rents and profits thereof 
accruing after the date of transfer and the passing of 
ownership to him as stated in Ss. 8 and 55 101(a). See 
T. P. Act (1882), S. 30. AIR 195L Mad 601. 

-S. 55 (4) (a) — Seller's right to claim rents and 
profits or interest on unpaid purchase price when 
arises—Contract to sell immovable property—Vendee 
put in possession after paying part of Consideration- 
Contract falling through on account of non-payment 
of entire consideration — Section 55 (4) (a) does not 
apply — Right of vendor to claim interest on unpaid 
purchase price on equitable principle. (1965) 2 Mys 
L J 229 : AIR 1966 Mys 86 (90) (Pt B) (Prs 11, 12). 

12. Paragraph 4, Cl. (b) —Vendor’s lien. 

(A) Enforcement of. 


12. Paragraph 4, Cl. (b)—Vendor’s lien. 


-S. 55 (4) (b) — Applicability — Prospective 

buyer put in possession in anticipation of transfer — 
Equitable principle — Payment of interest. 

- Section 55 (4) (b) has no application to a case where 
in anticipation of the transfer of property the pros¬ 
pective buyer is put in possession of property. In 
that case, there is no completed transffr and, there¬ 
fore, the statutory rule has no application. That 
situation therefore governed by the equitable princi¬ 
ple, which requires the buyer to pay interest on his 
purchase money from the date of taking possession 
and which is based on an implied agreement arising 
out of the fact of taking over possession without 
paying the consideration amount. The principle is 
independent of the Transfer of Propeity Act. This 
agreement may be negatived by a contract, either 
express or implied. (1955> Andhra W R 964 r ILK 
(1956) Andh 87: AIR 1957 Andhra Pra 34 (36> 
(Prs 13, 14) (DB). 


-S. 55 (4) — Seller’s charge for purchase-money 

— Right to interest on purchase-money. 

Under S. 55(4) of the Transfer of Property Ac 
the seller is entitled where the ownership of the 
property has passed to the buyer before the payment 
of purchase money, to a charge on the property for 
the amount of the purchase money and for interest' 
on such amount from the date on which possession 
had been delivered. Where physical possession is not 
delivered to the buyer there is no justification for 
awarding interest to the seller on the purchase price. 
1956 Andhra L T 24 i 1956 Andh W R 20 : AIR 1956 
Andhra 113(114) (Pt C) (Pr 9). 

-S. 55 (4) (b) - Mortgage of property sold in 

favour of vendor — Whether loan or security tor 
unpaid purchase money — Is to be decided from the 
essential nature of the transaction and not merely 
from the form of it — If it is found that^ it was a 
transaction merely to secure the vendor s lien by 
takiDg some security or bond under S. 55 (4) (□)» 
T. P. Act then the case will not be hit by the Bengal 
Money Lenders Act. See Debt Laws -Bengal^ Money 
Lenders Act (10 of 1940), S. 38 (1). AIR 19 do NUC 
(Cal) 748 (DB). 

-S. 55 (4) (b) - Ownership of property passed to 

buyer before payment of purchase-money — Notice 
of non-payment to transferee from buyer not proved 
-Charge on property in hands of transferee for non¬ 
payment of consideration not sustainable. 1964 ker 
L T 950 : 1964 Ker L J 1220 : AIR 196d Ker 28 (29> 

(Pt B) (Pr 4). 
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a _s. 55 (4) (b) — Owelty of partition represents 

the unpaid price of the excess land taken from one 
co-sharer and given to another on partition. It is 
therefore a liability for which a charge under S. 55 
(4)(b), T. P. Act does enure — Meaning — Incidents 
— Whether a 'debt' within S. 2 (cj. See Debt Laws — 
Kerala Agriculturists Debt Relief Act (31 of 1958), 
S. 2 (c). AIR 1962 Ker 85 (FB). 

—S. 55 (4) (b) and (5) (b)—Recital in sale deed that 
sum is reserved as first charge on property sold — It 
imports personal liability to pay and does not exclude 
it. 1962 Ker L J 1309 : IL R (1962) 2 Ker 740 i 1962 
Ker L T 768. 

-S. 55 (4) (b) — Object of — Applicability — T. P. 

Act (1882) coming in force on 1-4-51 — Liability 
from document dated 18-10-40 was not a charge 
under S. 55 (4) (b) — Hence not excluded from defini¬ 
tion of debt. See Debt Laws — Kerala Agriculturists 
Debt Relief Act (31 of 1958), S. 2 (c) (vii). 1962 Ker 
L T 254. 

——S. 55 (4) (b) — Scope — Suit for recovery of 
balance of purchase price remaining unpaid after 
discharing mortgage on property and personal debts 
of vendor — Decree obtained with a charge on the 
property was held included in S. 2 (c) (vii). See Debt 
Laws — Kerala Agriculturists Debt Relief Act (31 of 
1958), S. 2 (c) (vii). (1961) 1 Ker L R 249 : 1961 Ker 
L T 373. 

-S, 55 — Vendor’s lien — Extinguishment of — 

Mere execution of promissory note by purchaser for 
unpaid purchase price — Not sufficient. 1962 Mad 
W N 355 : AIR 1962 Mad 423 (424) (Pt A) (Prs 5, 8). 


-S. 55 (4) (b) — Right to interest on unpaid price 

—Vendor entitled to interest from date wben vender 
enters into possession of property sold, on theory of 
implied agreement. fLR (1964) 1 Punj 143 t AIR 
1984 Punj 123 (129) (Pt D) (Pr 13) (DB). 

-Ss. 55, 2 (d), 5 and 100 — Transferred for consi¬ 
deration without notice of charge — Unpaid vendor’s 
charge — Charge does not bind auction-purchaser 
without notice of charge. See T. P. Act (1882), S. 2 
(d). AIR 1960 Punj 296 (DB). 

-S. 55 (4) (b) —Property sold—Subsequent to sale- 

deed separate document executed containing state¬ 
ment that part of price is left as “amanat” with 
vendee —This document does not create charge on 
property sold — It does not require registration—Re¬ 
gistration Act (1908), S. 17. 1965 Raj L W 513. 

-S. 55—A assigning his mortgagee rights to B re¬ 
serving portion of consideration with B for subse¬ 
quent payment — A assigning his rights in respect of 
that portion of amount to C — Mortgagor redeeming 
mortgage and B releasing mortgage for consideration 
and giving possession to mortgagor — Mortgagor not 
knowing that portion of consideration for fir^t assign¬ 
ment was unpaid — C held had no vendor's lien on 
mortgage rights for balance of consideration. AIR 
1955 NUC (Trav-Co) 5057. 

12(A), Enforcement of. 

-5. 55 (4) (b) — Default of payment of purchase- 

money—Seller is entitled to charge — He is uot enti¬ 
tled to possession of property in default of payment 
of purchase money. (1965) 2 Andh W R 401 : AIR' 
1967 Andh Pra 7 (7, 8) (Pis 5, 6), 


—S. 55 — Mortgage executed in respect of sum 
representing sale price and assigned subsequently — 
Debt exempted from the operation of the Madras 
Agriculturists Relief Act (4 of 1938). See Debt laws 
— Madras Agriculturists’ Relief Act (4 of 1938), S. 10 
(2). AIR 1955 NUC (Mad) 3187. 

‘ S. 55 (4) (b) — Seller’s charge for purchase 
money — (Limitation Act (1908), Art. 132). 

The existence of a statutory charge can arise only 
if there is a contract between the vendor and the 
vendee that the latter would pay the consideration 
into the hands of the vendor who would redeem the 
usufructuary mortgage on the property and deliver 
it free of encumbrance to the vendee. In such a case 
it can be said that there is really a vendor’s lien but 
such a statutory lien cannot be said to exist where 
the agreement is that the vendee should himself 
discharge the mortgage and recover possession of the 
property. In the latter case the purchase price left 
with the vendee for payment of the usufructuary 
mortgage is not money due to the vendor under S. 55 
5) (b) and hence no statutory charge or vendor’s 
lien on the property can arise in respect ol that 
amount. 

.Even if it is assumed that there is vendor’s lien in 
such a case it has to be enforced within 12 years 
from the date of sale and a suit brought after that 

wS b * Art. 132, Limitation Act. 1953 

ILR (1954) Mad 484 : (1953) 2 M L I 

MWnB? 1954 Mad 508 < 51l > 512 ) W B ) (P» 9,11, 

lUB). 

S. 55 (4) (b) — Interest on purchase money 
cannot be claimed by the vendor under S. 55 (4) (b) 

«7S?679Hp e r 3HDB). in P ° ssessi0n ‘ AlR 1952 Mad 

T C° Dsi <feration for sale agreed to 
Pf.P* Z.000/—-Sale supported by consideration only 

!Srtr! 0 1 * e < n 0 *l Rs ‘^' 000/—Seller has charge over 
f that amount. See Transfer of Property 

Act (1882), S. 54. (1963).l M y* L J 592. Y 


-S. 55(4) (b)—Seller’s charge for purchase money 

—Enforcement—Procedure. 

Where a vendee brings a suit for possession basedl 
on a registered sale-deed, the vendor’s lien for pur¬ 
chase money may be recognised and enforced in the- 
same action. No separate action is necessajy. 1LR ; 
(1956) Hyd 328 : AIR 1956 Hyd 114 (118) (Pt G) 
(Pr 14) (DB). 

-S. 55—Possession delivered to vendee — Conside¬ 
ration not paid—The vendor is entitled to the consi¬ 
deration and interest thereon till the date of payment,. 
See T. P. Act (1882), S. 54. AIR 1957 Mad 630. 

-S. 55 (4) (b) — Suit by vendee for possession— 

Vendor alleging^ non-payment of full purchase- 
money— Vendor’s lien under equity and statutory 
charge Court can pass decree in vendee’s favour 
conditional on payment of balance of consideration 
money—Vendor’s lien. 

Held, that the decree passed in favour of the vendee 
conditional on payment of the balance of the consi¬ 
deration money was neither illegal nor invalid. 

It is true that under S. 55 (4) (b) the remedy to the- 
vendor for -recovery o! the balance of the considera¬ 
tion money which has been still left unpaid is by way 
of enforcement of the charge in separate suit. But 
the application of the principles of equity is not ex¬ 
cluded. AIR 1965 Pat 29 (31, 32) (Pt B) (Pr 6). 

-S*55 (4)—Purchaser refusing to pay to the credi- 

tors (mortgagees) the money left in his hands to pay 
on the debts—Suit by mortgagee—Vendor paying tho- 
mortgagee and avoiding execution sale — Suit to en¬ 
force vendor’s lien by putting to sale the vended pro¬ 
perty so as to enforce the charge in terms of S. 5> 
(*) ! b ).r’ Cau ? e of action had accrued when actually 
plaintiff vendor made deposit to save the property 
trom being put to sale. See Limitation Act U908L 
Art. 132. AIR 1955 NUC (Pat) 247. V 

— S * ? 5 —Salo of property in Punjab—Stipu- 

totiorrm sale deed thdt balance of consideratioa 
would be paid as soon as possible but at a time whea 
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vendee would be in position to make payment—Con- 
.struction Stipulation not a contingent contract — 
ouit to enforce payment ot unpaid consideration 
mo ? ey A' _gj>verned by Art 132. Lira. Act-Prin- 
ciple of S 55 (4) (b), T. P. Act. applicability in Pun- 
Evidence of intention of parties. See Contract 
Act (1872), S. 31. AIR 1964 Puni 123 (DB). 

S. 55 (4) (b) — Suit for possession of property sold 

Consideration not paid—Form of decree — Decla¬ 
ration of statutory charge. 

A Court while passing a decree in favour of the 
plaintiff to recover possession of the property sold to 
him can also declare a statutory charge in favour of 
7he vendor for the unpaid purchase money and also 
further order that the plaintiff should pay such 
amount within a particular period. AIR 1952 Sau 72 
(73, 74) (Prs 1, 5). 

-S. 55 (4) (b)—Limitation Act, Art. 132 — Part of 

purchase money left with vendee—N T o date fixed for 
paying debts—Suit for recovery of purchase money— 
Limitation when begins — The right to enforce any 
charge by way of vendor’s lien started from the date of 
the sale itself for the purpose of comouting the period 
of limitation. See Limitation Act (1909). Art. 132. AIR 
1957 TravCo 221. 

-S. 55 (4) (b) — Unpaid purchase money iD hands 

of vendee to pay off prior encumbrance—Vendor has 
charge on property sold — Suit for return of it, is 
governed by Art. 119, Trav. Limitation Act—(Limita¬ 
tion Act (1908), Art. 116) — (Travaucore Limitation 
Act (6 of 1100 ME), Art. 113). AIR 1955 N U C (Trav¬ 
Co) 5072. 

•<®-S. 55 (4) (b)—Unless there is a contract to the 

contrary the purchase money becomes due on the 
date of the sale—Suit to enforce vendor’s lien on pro¬ 
perty sold must be brought within 12 years under 
Ait. 132 of the Limitation Act from the date of the 
transaction. See Limitation Act (1908), Art. 132. AIR 
1954 T C 427 (FB). 


13. Paragraph 5, Cl. (b)—Payment of 
purchase mouey. 

-S. 55—Benefit of contract — Rights of mortgagee 

or charge.holder—Sale of mortgaged property—Some 
money left with the vendee—The sale deed merely 
laying down that the vendees might pay off the 
mortgage debt but not laying any obligation on the 
vendees to discharge the debt—Suit by the mortgagee 
3 gainst the vendee—Under the sale deed no trust was 
created in favour of the mortgagee — Mortgagee had 
already obtained a decree against the vendor — Mort¬ 
gagee could not bring a fresh suit against the vendee. 
See T. P. Act (1882), S. 05. AIR 1954 All 348. 

£ —Ss. 55 (5) (b) and 55 (4) (b) - Sale of property 
subject to encumbrance—Vendee retaining part of 
purchase mouey for payment — Mouey not paid to 
encumbrancer—Suit to recover from vendee—Limi¬ 
tation — Starting point — (Limitation Act (1908), 
Art. 132.) 


Under S. 55 (5) (b), T. P. Act the vendee is given a 
right to keep with himself a portion of the purchase 
money to discharge any encumbrance existing on the 
property. Where a part of the consideration is left 
in the hands of the vendee to be applied to the dis¬ 
charge of an encumbrance, limitation to claim the 
money back commences only from the time when the 
vendor himself or herself satisfied the debt or the 
mortgage becomes extinguished for other reasons ana 
not from the date of the sale. Therefore, the vendor s 
lien could be enforced within 12 years from that 
oeriod. 1LR 27 Pat 898 and (1953) 2ML J 504 < Diss. 
from. D. Subbaiah v. C. Suryanarayana, ILR (1959) 
A P 445 : (1959) 2 Andh W R 127 i 19o9 Andh L T 
468 : AlP 1959 Andh Pra 636(637, 638) (Prs 8 , 14) 
<Sb). 


-S. 55 (5) (b) — Money left with buyer to pay 

off .incumbrance — Failure to pay incumbrance — 
—Liability to return amount to seller. 

Where a sum was left with the buyer to pay off 
a mortgagee but no time was fixed for miking the 
payment, the engagement has to be performed within 
a reasonable time under S. 40 of the Contract Act. 
If the payment is not made at all by the buyer, if 
the mortgagee sells other property of the seller which 
is subject to the mortgage and realises the bulk of 
the amount due to him, the amount retained by the 
buyer for payment to the incumbrancer, must be paid 
to the seller. The buyer acts as the agent of the seller 
as regards the disposal of the sum retained by the 
sellers with him for payment to the mortgagee, is 
accountable to the seller for the amount. (1957) 1 
Andh W R 1: AIR 1957 Andh Pra 688 (689) (Pt B) 
(Pr3)(DB). 


-S. 55 (5) (b) -Consideration ’.in sale—Covenant 

to pay sum of money in future and covenants to pay 
money — Distinction is real. (1962) 1 Ker L R 539 : 
1962 Ker L T 254. 

-S. 55 (5) (b) — The encumbrancer obtaining 

decree and selling the property in execution — Suit 
to claim unpaid purchase money—The starting point 
of limitation was the date when the property was 
sold in execution of the decree and there was no 
necessity for the purchaser to pay the encumbrancer. 
See Limitation Act (1908), Art. 132. AIR 1954 Mad 
729. 


-S. 55 (5) (b)—Seller’s remedy. 

Mortgagor selling mortgaged property — Part of 
consideration retained by vendee for paying off the 
mortgage — Suit on mortgage in which subsequent 
mortgagee was impleaded — Subsequent mortgagee 
paying off earlier mortgage brought the properties to 
sale and himself became purchaser — Subsequent 
mortgagee obtaining a personal decree and brought 
Ihe right to recover unpaid purchase money to sale 
which-was purchased by plaintiff—Suit for recovery 
of unpaid purchase money by plaintiff—Defendant 
claiming ownership under a sale deed—Held, that 
the proceeding taken for getting the personal decree 
ind the execution proceeding in which the right at 
the sale was sold were perfectly legal and as such the 
purchaser of the right was entitled to recover the 
imount from the property which has come to the 
tiands of the defendant from the subsequent mort¬ 
gagee. 1954 Mad WN 150 : (1954) l M L J 582 i 
MR 1954 Mad 729 (730) (Pt B) (Pr 3). 

_S. 55 (5) (b) — Sale free from incumbrance — 

Money retained with purchaser to discharge mort¬ 
gage—Sum required found greater—Effect. 

Under S. 55 (5) (b), it is the duty of the vendee to 
pay or tender the money which he I retains in 
bis hands to the mortgagee, but if the sum required 
to pay off the mortgage is greater than the amount 
[eft in his hands he may defer doing so until the 
vendor is prepared to contribute the remainder ot 
the sum due to pay off the mortgagee completely. 
Where the vendee himself pays the entire amount, 
without waiting for the vendor s contribution tor 
the balance, he has no right in law to retain 
balance of the purchase money in his hands on tne 

ground that he had paid an amount 

balance of the purchase money. ILR (19o7) Cut 545. 

_§. 55 (5) (b) — Buyer's duty to pay purchase 

“Tpurchaser is not bound to part with the price 
“tceot on a complete conveyance to lia L se,t ot JJJ® 
whole interest that he has purchased. Where the 
sale deed in favour of the plaintiff has not been 
registered there is no obligation upon the• plaintifl to 
part with the consideration money. AIR W 

am (204) (Pt A) (Pr 9) (DB). 
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C 55 ( 5 ) - Property agreed to be sold free of 
«,mhrflnces — Bight of buyer to retain out of 
purchasedmoney amount of encumbrances-Natureof. 

Under S. 55, Cl. (5), a buyer may retain out of the 
purchase money the amount of any encumbrances on 
the property existing on the date of the sale and shall 
pay P the amount so retained to the persons entitled 
thereto, where the property is sold free from encum- 
brances in the absence of a contract to the 'Contrary. 
This is a statutory right which the buyer possesses 
and there need not even be any express agreement 
to this effect. AIB 1955 Pat 201 (200) (Pt C) (Pr 10) 

^ ^ 14. Paragraph 5, Cl. (c)—Buyer to 

suffer loss. 


—Ss. 55 (1) (e), 55 (4) (c)—Applicability-Owner, 
chip passing to buyer — Seller is 
sequent deterioration of property, MLR lvoo \*ivn 
125 1 1950 Madh BLJ(HCR) 450. 


Held, on facts that upon a proper construction of 
the sale deed B must be held to be in the position of 
trustee for the unpaid purchase money and was 
liable to refund the excess amount in his hands with 
respect to the mortgage money payable to the mort¬ 
gagee. As there was a fiduciary relationship between 
the parties as regards the unpaid purchase money, 
there was a duty cast upon B to refund aoy benefit 
which he had derived after the passing of the Bihar 
Money-Lenders Act. AIR 1955 Pat 254 (256) (Pt A) 
(Pr 10) (DB). 

-S. 55 — Benefit of non-payment of previous 

encumbrance. 

Sale of property — Part of purchase-money left 
with purchaser for payment to previous mortgagee— 
Seller has no right to participate in the benefits 
which purchaser might get by non-payment. ILR 
(1952) Punj 219 : AIB 1953 Punj 110 (113) (Pr 10) 
(DB). 


15. Paragraph 5, Cl. (d) — Payment 
of Tent, taxes etc., by buyer. 

—S. 55 — Sale — Part of consideration left with 
vendee for discharging prior mortgage Vendee not 
discharging mortgage for a long time — Interest ac¬ 
cumulating—Vendee paying interest—Mortgage: debt 
reduced under Madras Act 4 of 1938—Vendor cannot 
demand refund of balance of amount that would 
remain, after paying off mortgage amount as reduced, 
when vendee had actually paid more than amount 
deposited, towards the principal and also interest. 
1952 Mad W N 583 : 65 Mad LW 694: (1952) 2 
Mad L J 198 : AIR 1953 Mad 370 (370, 371) (Pr 3) 
(DB). 


-S. 55 (1) (g)—Sale of property—Encumbrance on 

property—Recital in sale deed .varied by subsequent 
letter written by purchaser — Admission of letter in 
evidence — Discharge of encumbrance by purchaser 
-Re-imbursement—Evidence Act (1872), S. 92. 

Immovable property was purchased by A from B 
under a registered sale deed. The sale deed contained 
recital that there were no encumbrances, even 


a 


though admittedly there was a charge on the pro¬ 
perties for a loan by Government. Subsequently 
while seeking transfer of the khata of the properties 
to his name, A wrote to the Amildar staling that he 
had purchased the same subject:to the payment of the 
loan and that B conveyed all his rights and liabilities. 
Subsequently A sued B for recovery of the amount 
paid by him towards the loan: 

Held (1) that the decision to be arrived at did not 
depend solely on the terms of the sale deed but on 
the subsequent agreement or admission contained in 
the letter of A. 

(2) That A was not entitled to be reimbursed for 
the payment of loan made. ILR (1953) Mys 29 t AIR 
1952 Mys 120(121) (Prs 4, 5). 

—S. 55—Stranger to contract—Right to sue—Regis, 
tered sale deed — Vendee agreeing to pay vendor's 
creditor portion of purchase money left in his hands 
— Suit by creditor — Limitation — Limitation Act 
(1908), Art. 110-Contract Act (1872), S. 2 (d). 

Held on facts that the suit was maintainable. 
Though originally there was no privity of contract 
between B and C, B having subsequently promised 
to pay the amount, C was entitlea to bring a suit 
against B for recovery of the amount. 

Held further that the suit was governed by 
Art 116, Limitation Act as the obligation to pay arose 
directly under the registered instrument. 41 dal 137, 
Rel. on. 31 Mys L J 114 : ILR (1952) Mys 310 : AIR 
1952 Mys 109 (110) (Prs 7, 8) (DB). 

-S. 55—Sale to pay off certain mortgages—Excess 
in buds of purchaser after payment of debts— Duty 
to refund. 


10. Paragraph 6, Cl. (a)-Right to improve¬ 
ments. 

-S. 55—Sale by husband to his wife — Repairs or 

additions by seller after sale to the building sold — 
Subsequent additions can be claimed by the wife as 
part of her own property so long as the building 
remains the separate property of the wife. AIR 1951 
Trav-Co 195 (196, 197) (Pt B) (Pr 4) (DB). 

17. Paragraph 6, Cl. (b)—Buyer’s charge. 

(A) Against whom can be enforced. 

(B) Nature and forfeiture of earnest money. 


17. Paragraph 6, Cl. (b)—Buyer’s charge. 


-S. 55 (6) (b) — Father — Alienation — Death of 

father — Sale set aside at the instance of the son— 
The father comes under an obligation to refund 
purchase money to the vendee — This liability of the 
father should be discharged by the son out of the 
joint family properties in his hands — The vendee is 
entitled to a charge for the amount claimed by him 
on the moiety of the property— See Hindu Law. AIR 
1957 Andh Pra 557 (DB). 


-S. 55 (6) (b) — Composite property subject to 

charge under S. 55 (0) (b), T. P. Act in tavour of the 
plaintiff — Sale by Competent Officer under S. 10 of 
Separation Act—Charge not destroyed and is available 
against the purchaser—‘Claim’and ‘free from encum¬ 
brances and liabilities’ in S. 11 (1) of Separation Act- 
Meaning — Custodian of Evacuee Property after vest¬ 
ing of property in him under S. 8 of Administration 
Act, claims through evacuee within S. 55 (6) (b), T. P. 
Act — Court not competent to order sale of property 
in hands of purchaser subject to charge under 
S. 55 (6) (b) — S. 17 (l), Administration Act, operates 
as a bar — The property charge after sale would ba 
transferred to the sale proceeds. See Evacuee 
Interest (Separation) Act (1951), S. 2(b). AIR 1962 
Bom 169 (DB). 


—S. 55 (8) (b) — Suit for specific performance of 
contract to sell —Decree allowing only refund of 
purchase money against defendants and their pro¬ 
perty — Buyer’s right to charge — (Tenancy Laws — 
Madhya Pradesh Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act. 1950 (1 of 
1951), S. 43) — (M. P. Land Revenue Code, 1954 (2 of 
1955), Ss. 155 and 238 and Sch, III). 1958 Nog L I 
(Notes) 99. h 3 


■S. 55 (4) and (6) — Scope and effect of — Oral 
sale — Possession — Vendor’s right to — Application 
under Bombay Agricultural Debtors Relief Act — 
Maintainability - (Debt Laws - Bombay Agricul¬ 
tural Debtors Belief Act(28 of 1947), S. 35)-(Limi¬ 
tation Act (1908), S. 28; Arts. 142 and 144.) 
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Miscellaneous application under S. 32, Bombay 
Agricultural Debtors Relief Act by seller for posses¬ 
sion on the ground that the property had not been 
sold to the dett. but he was only a creditor and the loan 
has been repaid from the income of the property — 
Sale was oral accompanied by delivery of possession 
—Suit brought after more than 12 years from the 
oate of oral sale — Contention that buyer has only a 
charge on the property for the money paid by him 
and he cannot refuse delivery if the money has been 
repaid — Held if the vendor’s title is extinguished 
the Court cannot pass an order under S. 32 (5) of the 
Bombay Agricultural Debtors Relief Act directing 
the transferee to deliver the property to debtor. When 
an owner purports by an oral sale to transfer his 
property and delivers possession to another person, 
the possession of the transferee must be deemed to be 
adverse to the owner aod a suit for recovery of 
possession must be tiled within 12 years from the 
date on which possession was delivered. If the 
right is no! so exercised by the combined operation 
of Art. 144 and S. 2S, Limitation Act, the vendor’s 
title must be deemed to be extinguished. 5S Bom 
L R 734 : ILP (1956) Bom S44 : A I R 1957 Bom 79 
(81, S2) (Pc B) (Prs 8, 9) (DB). 

-S. 55 (6) (b) (prior to amendment in 1929) — 

Applicability — Oral invalid sale prior to 1911— 
Rea! nature caonot be determined under Bombay 
Agricultural Debtors Relief Act — But the buyer 
becomes a charge holder under S. 55 (6) (b) and it 
would be open to the debtor to offer the amount and 
require the intending buyer to release his property 
from the charge — See Debt Laws — Bombay Agri¬ 
cultural Debtors Relief Act (25 of 1947), S. 24 (1). 
AIR 1957 Bom IS. 

—S. 55 (6) (b) — Invalid sale — Petitioner applying 
to the Debt Adjustment Court to adjust debt on the 
ground that the transaction was not a sale but a 
mortgage — The petitioner purchaser had a charge 
on the property intended to be sold — There was 
clearly a debt which the debtor was bound to pay — 
The Debt Adjustment Court had jurisdiction to 
adjust debt. See Debt Laws — Bombay Agricultural 
Debtors Relief Act (28 of 1947), S. 24. AIR 1953 Bom 
145 (DB). 

-S. 55 (6) (b)—Buyer in possession of property. 

The creation of a charge under S. 55 (6) is not at 
all dependent upon the buyer not coming into posses¬ 
sion of the property intended to be sold. Under the 
section, a charge arises immediately the purchase 
price is paid by the buyer to the seller. 54 Bom 
L R 971 : ILR (1953) Bom 253 : AIR 1953 Bom 145 
(149) (Pt C) (Pr 15) (DB». 

-Ss. 55 (9) (b), 100, 53 — Vendor having no title 

to immovable property, cannot create charge on it, 
for earnest money paid to him. ILR (1961)2 Cal 558i 
AIR 1962 Cal 12 (16) (Pt B) (Pr 11) (DB). 

-S. 55 (6) (b) - Civil P. C. (1908), O. 21, R. 89- 

‘By virtue of title acquired before sale’ — Agreement 
of sale and payment of earnest money belore pro¬ 
clamation for sale—The provisions of S. 55 (0) (b) 
would be attracted and it will be treated as though 
ownership of the property had passed and there is a 
charge for part of the purchase money paid. See 
Civil P. C. (1908), O. 21, R. 89. AIR 1956 Cal 462. 

-S. 55 (6) (b)— Section has no application to court 

sales. AIR 1952 Kutch 10 (11, 12) (Pt D) (Pr 8). 

-S. 55 16) (b) — Purchaser accepting delivery — 

S 55 (6) ib) has no application. Aid 1952 Kutch 10 
(11. 12), (Ft E) (Pr 8). 

-S. 55 (6) (b)—Suit for refund of purchase-money 

—Interest on. 

The purchaser who has paid an amount towards 
the contract for sale can claim interest on the amount 


paid from the date of the institution of the suit Bled 
tor tne return of purchase-money and not from the 
da^e when the money was paid. (Point conceded ) 
19oS Jab L J 369 : (1953) M P L J 370 i 1958 M PC 
3iO s A I R 195S Madh Pra 239 (242) (Pt C) (Pr 8) 
(DB). 


_ 7 “S. o5 (6) (b)—Buyer’s charge for price prepaid— 
Charge can be enforced only in executory contract 
of sale. (1965) 2 Mad L J 473 : 78 Mad L W 456 • 
AIR 1966 Mad 330 (Pr 3). 

-S. 55 (6) (b) — Facts proved by plaintiff showiDg 

that defendants were willing to fulfil their part of 
contract of sale by executing sale deed at any time— 
Sale deed not executed — Held, there was improper 
refusal by. plaintiff to accept delivery so as to dis¬ 
entitle him to a charge on property. 1965 B L J R 
456 : AIR 1965 Pat 404 (406) (Pr 10) (DB). 

-S. 55 (6) (b) — Charge of buyer for purchase- 

money — Suit for—Property being evacuee property 
—Suit whether barred. 

Under the provisions of S. 55 (0) (b) of the Transfer 
of Property Act, the ,buyer has a charge on the pro¬ 
perty as against the seller and all persons claiming 
under him for the amount of any purchase money 
paid by the buyer in consideration of the execution 
of a formal deed of sale and of delivery of property. 


If there is a charge in favour of a non-evacuee on 
property belonging to an evacuee then the interest 
of the evacuee is only the property subject to the 
charge and the charge on the property belongs to the 
non-evacuee which does not vest in the custodian. 
Nor has the custodian any power under the Adminis¬ 
tration of Evacuee Property Act to determine the 
charge in favour of a non-evacuee on evacuee pro¬ 
perty. There is thus nothing in the Administration 
of Evacuee Property Act to bar the jurisdiction of 
the civil Court over the suit. The suit is also not 
barred by any provision In the Evacuee Interest 
(Sepaiation) Act in the absence of any notification un¬ 
der S. 2 (b) including a charge in the category of claims 
which the Competent Officer can entertain. There is 
no provision in the Displaced Persons (Compensation 
and Rehabilitation) Act for determining whether or 
not the property of the evacuee is subject to a charge 
and the suit is not barred under S. 30. Thus the civil 
Court is competent to decide the suit. 1964 Raj L W 
470 « ILR (1963) 13 Raj 1111 : AIR 1964 Raj 4S (49) 
(Prs 5; 6). 


17 (A). Against whom can be enforced. 

—Ss. 55 (6) (b), 100 — Buyer’s charge for unpaid 
jrchase money or earnest money —^ If available 
jainst transferee for value without notice. 

The charge under S. 55 (b) for the purchase money 
r the earnest money comes into existence from tne 
loment the buyer pays part*of the purchase money 
r earnest money towards the sale transaction an 
tis charge is net lost except on account of tne 
uyer’s own subsequent default. It is available to 
le buyer net only against the seller but also a g a,ns ' 
le purchaser from the seller irrespective of 
uestion whether the purchaser under the seller had 
: had not notice of the charge. Hence the circumst 

ace that the transfer in favour of the subsequent 
urchaser has taken place belore-the date of the suit 
v the buyer praying for a declaration of ‘he charge 
iakes no difference and the purchaser is bound by 
le decree declaring the charge. 53 Bom LK aw- 
IR 1952 Bom 67 (68, 69. 70) (Prs 7, 9). 

—S. 55 (0) (b) - Registration Act (1908), S. 17 (2), 

xplanation—Explanation supersedes effect of dem 

on in AIR 1020 P C 94 -Agreement to ^creating 

large contemplated by S.oo(fi)(b)i • • 

“gistration not necessary-Explanation apphe:s eve* 
'here charge is sought to be enforced against a trans 
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feree without notice. See Registration Act (1908), 
S. 17(2), Explanation. 1962 Ker L J 725 t (1962) 2 
Ker L R 77 t 1962 Ker L T 728. 

—Ss. 55 (0) (b) and 100 — Buyer's charge under 
S. 55 (0) (b)—Enforceable also against persons claim¬ 
ing under seller irrespective of question of notice. 
1962 Ker L J 725 i (1962) 2 Ker L R 77 i 1962 Ker 
L T 728. 

-S 55 (6) (b)—Charge for costs of suit — Suit for 

specific performance of agreement to sell against 
seller and transferee from him — Decree awarding 
damages of Rs. I,000jpersonally against seller and 
also creating charge for price paid on property in 
hands of transferee—Sum of Rs. 1000 being entirely 
unrelated to any claim which may properly arise 
within scope of S. 55 (0) (b) no charge can be given 
for costs decreed in respect of that sum. 1962 Ker 
L J 725 : (1962) 2 Ker L R 77 i 1962 Ker L T 728. 

-S. 55 (6) (b)—Vendee’s lien. 

The purchaser of property has got a lien for the 
money paid by him on the vendor’s interest when 
the contract of sale goes off for no fault ol the pur¬ 
chaser just in the same way as the vendor has in the 
property (which has passed to the vendee for the 
unpaid sale consideration. This charge is made 
specifically available not only against the seller but 
all ‘persons, claiming under him and notice of the 
payment is not essential to the persons claiming 

5? Qd , or i } 959 Ker L J 332:1959 Ker l r 

(Pr4) I (DB) KCr L T 491 * A 1 R 1959 Ker 389 (391) 

17 (B). Nature and forfeiture of earnest money. 

~ s * 55 — Earnest money — Breach by vendee — 
030 sanest money even though agree- 
X“L d ? eS n ° tc ° ntai “ forfeiture clause but contains 

1955 Vu Act (1872 >' s - ">• AIR 

^e^ 5 c7 n f,rAcru8^rs Fo 74 ci,ure ~ Bight of 

will?'? ™5 nt . ion . ° f a Payment as earnest money carries 
f or' h A’ DC,dent th £ at ? ta ^tended to be security 

<£n {riiffnr IT ?* C ?K° f u the contract * Therefore in a 
contract for sale if the buyer commits a breach of the 

m 6 seIIer . ca ° forfeit the earnest money and 

earne S t The “•«*«* that "such 
® one y ha * been mentioned as .‘'advance” 

a nsid ? ra t ,0 n f° r sale” in the contract cannot 

agreed" to *h ° F ght °l the S0ller if il was originally 

253 : AIR l ra iu t D m0 o D A y ‘ (1963) 1 Andb WH 
^53 j AIR 1963 Aodh Pra 304 (305) (Prs 5, 6)* 

S. 55 (6) (b)—Interest on earnest money. 

55 ^ consists of two parts. The 

Derlv d mii°K th !k retU J Q ° f the P Urcbase money p,o- 
suJh amount by Th« 0 f buyer - ! 0gether with interLt on 

Si? . refore interest is to be paid upon 

consists of^hft l ? 6 Pur ( l ase The o?her part 

0t the re | urn of the earnest and it provides 

together retu , rned t0 the Phaser 

T. costs, but makes no mention of the 

payment of interest. This shows that whereas inte 
not to ba oaffLiT 11 the purch , as< L interest is 

1956 BoXi WiMHDB,.' m A 1 « 

Place Applicability of Contract Act (1872), Si. 04 , 
purchaser. Jt^oxlttt^^nT',1. % 
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05 and 74 of the Contract Act, and is not affected by 
any of the said provisions : 

Held, that the earnest money paid could not be 
termed as unreasonable and no implication of any 
contrary intention could be deduced by applying the 
test of 'unreasonableness of the amount in question 
and further there being no contrary intention, ex¬ 
press or imptied, ia the contract the earnest money 
was liable to forfeiture. 55 Cal W N 765 i 88 Cal L I 
149 : A I R 1952 Cal 93 (96, 97, 99) (Pt A) (Prs 9, 
10 , 22 ). 

~—S. 55— Earnest money and part payment — Dis¬ 
tinction between. 

The distinction between a deposit with the seller 
by way of earnest and a part payment of the consi¬ 
deration to him. lies in the intention with which the 
deposit or the payment is made. In the former, the 
intention is to assure the seller that the buyer is in 
earnest or is sincere and guarantees or secures the due 
performance of the contract on the part and when 
the transaction goes through the amount deposited is 
adjusted towards the sale consideration; in the latter, 
this intention is not present, but there is simply a 
part payment. In the former the deposit is forfeited 
on default. 1964 Ker L J 638: 1964 Ker L T 546. AIR 
1965 Ker 187 (187) (Pt B) (Pr 2). 

—S. 55, Cl. (6) (b) — Seller's title doubtful — Buyer 
can refuse to carry out transaction of purchase — 
Buyer rightly declining to accept delivery — He is 
entitled to a charge on property against seller for 
earnest money paid by him. AIR 1952 Madh Bha 145 
(145) (Pr 4). 

-S. 55 (6) (b)—Breach of contract for sale-When 

committed by vendor-(Contract Act (1872), S. 55). 

When the vendors agree to sell the land which 
cannot be transferred without the sanction of the 
revenue authorities, they must be deemed to have 
agreed to obtain the requisite permission for the pro¬ 
posed transfer and it is their responsibility to move 
the revenue authorities to sanction the transfers and 
obtain the permission. When, therefore, the vendors 
do not take diligently steps for obtaining the sanc¬ 
tion and fail to obtain It, it must be held that they 
committed a breach of their obligations under the 
contract. And in such a case the vendors are bound 
to return the sum paid to them by the purchaser 
irrespective of the fact whether the amount was paid 
as earnest money or as a part payment of the consi. 

^ ?4° D a1958 Jab L * 309:1958 MPLJ 370i 
(P^HPri 6.7) (DB) 1958 Madh Pr ‘ 239 (240 ' 2411 

p“cL 2£l£l *£, by 

The question whether a sum of money paid under 

chase^to t /h« lhe j ale ol som ® P™Perty by the pur- 
,bQ v f ndor was P aid a n earnest money or 
as part payment towards the discharge of the con¬ 
tract depends upon the intention of tne parties and 
T b u T cl 5 c 0 u i” stances surrounding the payment 1958 

ikl 8 *L P o L J 370 ' M P C 3?f* 
AIR 1958 Madh Pra 239 (241) (Pt B) (Pr 7) (DB). 

—-S. 55(6]1(b) -Specific Relief Act (1877), S.25(al 

titI^ n R« Q M 0r r Sa ® ° f building “ Defect in vendors 
title—Breach of contract — Vendee’s riKht to vS 

of earnest money — (Crown Grants Act (1895), Ss 2 
5)—(Contract Act (1872), Ss. 73, 74 ), ' **' 2 

Held, that there was nothing to show that » voiM 

between theVmMuwonld 
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after or that it would be continued on thersame con¬ 
ditions including the conditions regarding rent; 

(2) that this defect in title was quite sufficient to 
raise a reasonable doubt in the mind of the vendee 
whether the lease was renewed after 20-5-1939 and 
could be renewed after 31-5-1949. In such a case the 
vendee could properly decline to complete the trans¬ 
action; 

(3) that in these circumstances the vendor was 
responsible for the breach of contract and the vendee 
was entitled to get back the amount of earnest money 
paid by him. 1955 Nag L J 289 : l L R (1955) Nag 
538 t AIR 1935 Nag 38 (40) (Pt A) (Pr 11) (DB). 

-S. 55—Contract for sale of land — Sale by public 

■uction — Earnest money—Nature of — Contract fall¬ 
ing through owing to fault of vendee—Forfeiture of 
earnest money — Vendee if entitled to refund—(Con¬ 
tract Act 11872), Ss. 39. 64 and 74). 

Earnest money is not same as deposit of a portion 
of the price but is of a two-fold character. It is part 
payment of the price if the transaction is completed. 
But it is also an earnest or guarantee that the con¬ 
tract shall be performed. Hence, it is not correct to 
say that the right of the vendee to the refund of a 
sum deposited as part of the purchase price must 
necescarily extend to a right to the refund of the 
earnest money also. 

Further, it cannot be said that the earnest money is 
a benefit under the main contract for sale within the 
meaning of S. 04, Contract Act. 29 Cut L T 672i AIR 
1955 Orissa 20 (23) (Prs 7, 8, 9) (DB). 

-S. 55 (6) (b)—Earnest money andjpart payment— 

Distinction. See Contract Act (1872), S. 74. AIR 1955 
Orissa 11 (DB). 

-S. 55—Contract Act (1872), S. 74 — Forfeiture of 

earnest money in case of non-performance of con¬ 
tract for sale of land by purchaser is in the nature of 
penalty—Purchaser’s failure to secure relief of speci¬ 
fic performance of the contract of which time was 
of essence — Purchaser can be relieved from for¬ 
feiture of the earnest money by the Court in exercise 
of its equity jurisdiction. See Contract Act (1872), 
S. 74. AIR 1953 Orissa 105 (DB). 

-S, 55—Vendor and vendee — Deposit of earnest 

money—Vendee not completing contract—Forfeiture 
of earnest money — Ancient Roman and Hindu Law 
bear testimony of the practice of giving earnest 
money as a guarantee of the binding character of 
the bargain on pain of forfeiture. See Contract Act 
(1872), S. 55. AIR i960 Punj 51. 

-S. 55 (6) (b) — Contract sale — Part of property 

destroyed by fire — Vendee not prepared to take 
sale is not entitled to return of earnest money — 
Contract Act (1872), S. 74 — Specific Relief Act 
(1877), S. 13. 

Held, that as under S. 13, Specific Relief Act the 
contract could be specifically performed at the inst¬ 
ance of either party, A in refusing to take a sale was 
guilty of breach of contract and as such was not 
entitled to refund of earnest money. AIR 1952 Punj 
380 (381) (Pr 4). 

-S. 55 — Earnest money — Nature of — (Contract 

Act (1872), S. 74) — (Words and Phrases — Earnest 
money). 

Earnest money is the sum of money paid by the 
buyer of property under a contract for sale in order 
to bind the seller to the terms of the agreement for 
sale. In other words.it is a guarantee for the per¬ 
formance of a contract. When the transaction goes 
forward the earnest money becomes part of the pur¬ 
chase money. It is forfeited if the transaction falls 
through by reason of the fault or failure on the part 
of the buyer and the buyer cannot get it back. Where 


there is no disproportion and nothing unreasonable 
in regarding the deposit as a guarantee, then the 
defaulter will not be allowed to recover back what he 
has paid on an express stipulation that it shall be 
forfeited in the event of default. Earnest money 
amounting to 10 per cent., of the consideration held 
was not disproportionate and the whole of it was 
forfeited. AIR 1915 Mad 890 : 24 Mad L I 488 (FB) 
and AIR 1942 Cal 382, Rel. on. AIR 1956 Vind Pra 
42 (43) (Pt A) (Pr 4), 


18. Omission to make disclosures referred 
to in paragraph 1 cl. (a). 

-S. 55 (1) (a) — A executing agreement to sell 

house to S-Subsequent agreement to sell it to R and 
receipt of earnest money—Earlier agreement of sale is 
not material defect in property or seller’s title thereto 
—Omission to make its disclosure is not fraudulent. 
See Penal Code (1800). S. 415. 1965 All Cri R 380 : 
1965 All W R (HC) 587 : 1905 All L J 788. 

—S. 55 (1) (a) — Defect in vendor's title—Onus of 
proving that non-disclosure was fraudulent lies on 
purchaser. 

The onus is on the purchaser to establish that 
there was material defect in the seller’s title which 
the seller did not disclose and that the non-disclosure 
was fraudulent due to non-fulfilment of the ingre¬ 
dients prescribed in clause (a) of sub s. (1) of S. 55 of 
the Act. A I R 1964 Orissa 209 (271) (Pt A) (Pr 5). 


19. “In the absence of a contract to the 
contrary”. 

-S. 55 (4) (b)—Applicability—Decree for balance 

of consideration under sale-deed—If ‘debt’. 

Sale deed providing for a charge on the property 
sold in respect ol unpaid consideration—Is a con- 
tract in consonance and not contrary to S. 55 The 
provision in the deed for suing for interest alone 
would amount to a contract to the contrary. A liabi¬ 
lity under a decree obtained for the balance of con¬ 
sideration by the vendor will not be a‘debt’within 
S. 2 (c) of the Kerala Agriculturists Debt Relief Act 
(31 of 1958) and the Act therefore will not apply. 
(1960) 1 Ker L R 40. 

-Ss. 55(1) and 109-Lessor selling property leased 

—In absence of contract to contrary vendee acquires 
all rights of lessor—Vendor executing Kirayanaraa in 
favour ot vendee making himself as tenant to vendee 
-This is contract to contrary by lessor-vendor who 
had leased the property — The lessees do not become 
lessees of vendee by virtue of S. 109 but become sub¬ 
lessees of vendor - Ejectment decree against tenant 
i.e. vendor-Original lessees, now sub-lessees cannot 
resist execution of ejectment decree. 19o6 Mow 
(H C R) 50. 

20. Deficiency in extent of property sold- 
Rights of vendee. 

-S. 55 - Agreement of sale of specified extent of 

land-Agreement further providing for adjustoeat °f 
price if the land was found more or less - Exec“tIO“ 

ot sale deed-The above provisions not rep^te^ia 
the sale deed - Land found deficient-As there was 

warranty in the sale deed read with the 

sale that the extent conveyed by the sa dee ^ 

correct the plaintiff was certainly entitled tojom 

pensation—Compensation— Agreement of sale can do 

looked into to clarify the ambiguity-in the saleaeea. 
See T. P Act (1882), S. 54. AIR 1958 Andb Pra 2/8. 

-S. 55-Agreement as to implied warrantyregar - 

ing the correctness of the extent °* P r °P® dee d 

should be established on the terms of th 

and it is not open to the plaintiff I warranty de hors 
deed and to prove that there was a warranty ae 
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the instrument. See Evidence Act (1872), S. 92. AIR 
1957 Ker 181 (DB). 

. S. 55 — Indemnity clause — Construction—Held 
on facts — If it is taken that the indemnity clause is 
comprehensive enough to cover a case of loss sustain¬ 
ed by the vendee on account of its deficiency in 
extent that clause can come into operation only in 
the event of the vendee sustaining any actual loss 
and not in any other contingency. See T. P. Act 
(1882), S. 8. A I R 1957 Ker 181 (DB). 

-S. 55 — Error in statement of extent of property 

sold — Compensation — Specific Relief Act (1877), 
S. 14. 

If there is any error in the statement of the extent 
of the property agreed to be sold the purchaser can 
claim specific performance with compensation if he 
can bring his case under S. 14 of the Specific Relief 
Act but if the contract has been completed by the 
execution of the sale deed then the purchaser can 
claim compensation if he establishes fraud or if 
there is a special agreement for making compensation 
for errors in quantify or if there is a warranty that 
the extent conveyed by the sale deed is correct. 1951 
Mad W N 869 : 65 Mad L W 82 s 1951-2 Mad L I 
All: ILR (1952) Mad 682 i AIR 1953 Mad 769 (773) 
(Pt A) (Pr 28) (DB). 

S. 55—Implied warranty—Proof—Evidence Act 
(1872), S. 92. 

An agreement as to implied warranty regarding the 
correctness of the extent of the property sold should 
be established on the terms of the sale deed aod it is 
not open to the plaintiff to travel outside the deed 
and adduce evidence to prove that there was a 
warranty, de hors the instrument. Such evidence is 
inadmissible under S. 92 of the Evidence Act. 1951 
Mad W N 869: 65 Mad L W 82 i (1951) 2 Mad L J 

(pVbHP? 31MD^ ad 682 * AIR 1953 Mad 769 (774) 

‘SECTION 56 

'S- 59~Scope—Marshalling — Purchaser claim¬ 
ing marshalling of properties—Fact that purchaser is 
mortgagee of other property of his seller is irrelevant. 

?q r h ToL ar C ka ^^ nb i r . Sia * h ' Minor, 60 Pun L R 
s 9 r { S A ? D ®n? 0 5 * < 1964 ) 2 S C R 324i (1984) 2 

S C J 766 : AIR 1963 S C 1607 (1611) (Pt B) (Pr 10). 

5 ®““ 1>r ei«dice the rights of the mortgagee — 
Question of prejudice is one of factual inadequacy of 
mortgaged property-Plea should be specifically 

fifip a T Dd n P *Xn ed ' Parkash v. Manbir Singh! 

66 Pun L R 392 s 1964 S C D 485 : (1904) 2 S C R 

(Pt*C) (Pr 4 10). S C J 706 * AIR 1963 S C 1607 (Mil) 
bTai; d 0 e^‘ COntr8Ct t0 conl ^'-Indemnity clause 

Z n ,! n o demni ‘ y c * la ! lse in the sa * e -deed to the effect 

lflnd!.«* a e ny part °! th ? pr °P ert y should go out of the 
vendees possession due to the claim of any one, he 

vendee should be entitled to recover the loss from 

£ e v end0r Personally and from his other propertiw 
^ moun c t a “contract to contrary” within 

(Pt B)(Pr l3) (DB).^ 0 AIR 1952 & Oft 

—*S. 56— "Contract to the contrary”— No intention 

S&sSA sal ^ de f d to u «*»**lasssc 

d 00011801 1° the contrary. 

^ The right of marshalling under S. 50 can Hr 

A 1 _ 


of the consideration was left with the vendees to bo- 
paid to the mortgagees but it was not sufficient to- 
extinguish the mortgage ; 

Held, that there was no contract to the contrary 
and that the vendees were entitled to marshalling: 
under S. 50. AIR 1920 All 415 ; AIR 1940 Mad 59, 
Dist. AIR 1952 AH 163 (160, 167) (Pt C) (Prs 13, 15V 
(DB). 

-S. 50 — Decree-holder having two items of pro¬ 
perties — One item of small pait of properties was 
sold in execution of decree against same judgment- 
debtor—Decree-holder should, first, exhaust his reme¬ 
dies against properties not sold. 78 Mad L W 35 j 
(1905) 1 Mad L J 137: ILR (1965) 1 Mad 160. 

-S. 56—Decree on mortgage — Court has discre¬ 
tion to fix order in which property is to be brought 
for sale-Mortgagee is also entitled only for rateable- 
liability of individual item. 

Where a mortgagee-holder releases major items of 

mortgaged property to mortgagor aod in collusion 
with him deliberately attempts to throw the entire- 
burden of the decree on a particular item of the 
mortgage property purchased by a bona fide purchaser 
from the mortgagor the Court is entitled to frustrate- 
that attempt by exercising its discretion and not per¬ 
mitting him to bring that item for sale until he brings 
tor sale all the other items of property. 

As the mortgagee himself was responsible for 
reheving the major items of the property from the- 
liability to bear the proportion of the debt he caanot 
allowed by proceeding against the particular item to- 
recover more than the rateable liability of that item 
ILR 29 Mad 2L7, Rel. on. 1964 Mad W N 308* (1965'- 
JMadLj 199 : ILR (1965) 1 Mad 154: 77 MadL W 
383 i AIR 1964 Mad 547 (54S) (p r 3). 

-S. 56—Marshalling—Scope of. 

aZ5 e c r 5i th0OWn A r u oFtwoori ? Ore Properties morU 

Snder S Ve^Vh^T* 0 a ? othe J' * he Purchaser has 
under b. 50 of the Transfer of Property Act, the 

S if- U R°j y ri ? b t 1Ds ^t 00 the mortgage debt being 

Mrn*^R d proporty or properties not sold to 

thA riaht ght °i * e P Urchase r cannot prejudice 
him g !W * th ® “ortsagee or persons claiming under 
a Nor oould this right be enforced if there is a 

contract to the contrary. S. 50 does not operate to 

curtail or restrict the rights of the mortgagee o 
recover the mortgage amount from all or an^of the 

v? *j S t ,n any manner he likes (I961U 

Mad L J 422 : 74 Mad L W 248 , I L R (1961) Mad 

—S. 50 (before amendment of 1929) — nf 

out of three items of mortgaged property_Suit hv 

mortgagee against the purcLser-McSrtgacofnot 
-H e lH aS t h« ya ,“ d i,em No - 3 exonerated from‘the °u°t 

£i;K-rss,'s'r,a 

SsSSsSSr s 

Clauses Act (1897),V 6 (cl). pr,vilege — (General 

Under S, 50 before the amendment of 1 Q 9 Q 

mortgaged property Such » any par *, *be 

any ri#h« 3°SSw8$aVge t(> 

chaser of a portion of the hypothecsThisnihi^ r " 
not a mere privilege. Rv«n «cP.?IS 0 -V 1 . s .. r, ? ht was- 


not a mere privie*e nypothooa -This right w 
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necessary intendment by the amending Act. There- 
icre notwithstanding the amending Act which came 
into force by the time of the institution of the suit, 
the rights of the parties are governed by the original 

S. 56 under which the purchaser of any portion of 
the hypothecated property did not have the right of 
marshalling as against the mortgagee. (19541 2 MLJ 
763 : 1955 Mad W N 46 : AIR 1955 Mad 439 (441) 
(Pt A) (Pr 2) (DB). 


-S. 56 — Suit on mortgage —Marshalling in execu¬ 
tion of mortgage-decree -Decree-holder has no right 
to take out execution against any item—A purchaser 
of one of the mortgage! properties where in the sale 
deed it is covenanted by the vendor that he would 
discharge the prior mortgage debt out of the other 
hypothecated property, is entitled to say that the 
property purchased by him should be sold last. See 
r. P. Act (1882), S. 81. AIR 1955 Mad 20S. 


-S. 50—"Contract to the contrary”—There can be 

contract to contrary between mortgagor and vendee 
—Bare promise by vendee to pay off mortgage debt 
not necessarily to imply willingness to have vendee’s 
prooerty sold first in court sale — Three vendees 
promising individually to pay certain sum in part 
discharge of mortgage'debt though whole debt to be 
discharged if all paid — No contrxct to contrary 
within S. 56. 

Where the three vendees promised to poy a certain 
sum of money to the mortgagee in part discharge of 
the mortgage debt and it W3S contemplated that the 
whole mortgage debt would be discharged if all the 
three vendees did pay as they promised to do, but 
no provision was made in the three sale deeds as to 
what was to happen in case the money was not paid 


promptly : 

Held that the parties did not contemplate the possi. 
bility of the property being brought to sale and a 
ouestion arising as to the priority of the sale of the 
various items. Hence it was not possible to spell out 
of the three sale deeds themselves any "contract to 
onnirarV’ wiihin the meaning of S. 50. Case law 


226) (Prs 3,5) (DB). 

_ _s. 56—Principle of contribution and marshalling 

—The principled contributions applicable where the 
property has been sold subject to mortgage while 
marshalling arises under S. 50 where the property has 
been sold lree from encumbrance — An auction pur¬ 
chaser of an item of mortgaged property who pur¬ 
chased having constructive notice of the mortgagees 
liable to contribute to mortgage-debt paid out ot the 
other items of properties, he cannot invoke the princi¬ 
ple underlying S. 56, T P. Act. See T. P. Act (1882), 
S. 82 AIR 1962 Pat 236 (DB). 

_Cc 5G and 81 — Where doctrine of marshalling 

of securities is not available Court has power to 
direct order in which mortgaged properties should 

t b o e be ld ex U erdsed 0 in Exceptional "cases’ only for'the 

EKS P°It I^aIr i960 U Paf378 et (3?9“ 380) (Pt A) 

(Pr 4) (DB). , _ , • 

_S 56— Execution of mortgage'-decree - Rateaole 

T- r- “ 5« h Jj“ X&EM 

108. , . T) • ; 

__s. 56 - Provisions are not exhaustive - Princi¬ 
ple of marshalling maybe applied topurcha^ers m 
execution — Auction purchaser must show that he 


bona fide purchaser for value without notice of prior 
mortgage. AIR 1955 NUC (Pat) 230. 

-S. 56—“Then sells one or more of the properties”, 

Though S. 56 cannot in terms apply to involuntary 
sales the equitable principle underlying the section 
can be invoked by an auction purchaser of property 
in execution of a money decree provided only if he 
makes out a case that he was a bona fide purchaser 
for value of the property without notice of the prior 
mortgage. 1953 RLJR 135 i AIR 1953 Pat 193 (193) 
(Pt \) (Pr 3) (DB).; 

-S. 56 — Marshalling, doctrine of—Applies to a 

case of purchaser of one of two items of mortgaged 
property pending execution of mortgage decree. AIR 
1962 Punj 477 (473) (Prs 2, 3). 

- Ss. 56 and 81—Mortgage of more than two pro¬ 
perties—Sale in execution ot decree—Order in which 
properties are to be sold should be decided by execu¬ 
ting Court after mortgagee indicates the order requir¬ 
ed —Decision of executive Court cannot be disturbed 
in any manner by inequitable rights of other parties. 
AIR 1955 NUC (Punj) 4599. 

SECTION 57 

$-S. 57—Provision of S. 57 and those contained 

in Chap. IV apply to transfer by operation by law. 
See T. P. Act (1882), S. 2 (d). AIR 1965 S C 834. 

SECTION 58 


SYNOPSIS 


(Transfer of Property Act (1882), S. 58.) 

1. Scope. 

2. The Punjab and the North-West Frontier Pro¬ 

vince. 

3. Section 6(g). Vindhya Pradesh Abolition of Jagir 

and Land Reforms Act—Whether repugnant to 

section. 

4. Mortgage is a transfer of an interest in immov¬ 

able property. 

5. Sub-mortgages. 

6. Agreement lo grant or accept mortgage. 

7. Specific immovable property. 

8. Mortgage of moveables. 

9. “For the purpose of securing the payment ot 

money”. 

10. “Existing or future date”. 

11. “Or the performance of an engagement”. 

12. "Mortgagor”. 

13. “Mortgagee”. 


Mortgage money. 

Non-payment of consideration Effect. 
Mortgage without title. 

Mortgage by co-sharers. 

Mortgage in favour of minor. 

Simple mortgage — Possession. 

Mortgagor binds himself personally to pay. 
“Mortgagee shall have a right to cause the mort¬ 
gaged property to be sold”. 

Mortgage by conditional sale - General. 

(A) A sale or mortgage — Test of distin 

(B) Illustrations. 

(C) Proviso to S. 58 (c) — Effect. , 

Usufructuary mortgage. __ 

(A) Possession not delivered or disturbed 

(B) Covenant for personal liability in tbe deed 

— Effect. 

Zuripeshgi lease. 


TRANSFER OF PROPERTY ACT (1882), S. 58, Note 1 


483 


H5. English mortgage. 

26. Kanom and Otti. 

(A) Kanom and usufructuary mortgage—Dis* 
tinction. 

27. Equitable mortgage. 

(A) Delivery of title deed accompanied by 
written document — Registration when 
necessary. 

28. Anomalous mortgage. 

(See also Notes 23-B and 29.) 

29. Simple mortgage usufructuary. 

(See also Note 28.) 

80. Vatandar transaction—a mortgage. 

81. Mortgage or lease — Test, 

32. Mortgage and a lease back — General. 

(A) Effect. 

33. Mortgage and agreement to sell — Distinction. 

34. Mortgage—Proof to establish different nature — 

If permissible. 

(See also Notes to S. 92, Evidence Act.) 

35. Construction. 

1. Scope. 

j——Ss. 58, 53-A, 54 aud 105 — Doctrine of part per¬ 
formance — Applicability — Principles while appli¬ 
cable to sales and leases do not however apply to 
mortgage - See T. P. Act (1882), S. 53-A. AIR 1963 
Andh-Pra 239. 

[Reversed in AIR 1903 Andh-Pra 489,] 

“— s * 58 ~ Oral mortgage — Transfer of Property 
Act not in force in Marwar when transaction took 
place — One of the parties handing over title deeds 
to other with a view to hypothecate immovable pro- 
parties — Held, a valid simple mortgage came into 
by . volu ntary act of the parties -1940 M L 
? 299 (Civil), Rel. on. ILR (1961) 11 Raj 76 : AIR 
1962 Raj 12 (18) (Pt D) (Pr 30). 

S. 58 — Transfer by operation of law — Charge 
°n property created by decree-Suit for redemption 
reriod or limitation was 50 years—Transfer of 
Property Act was not in force in Travancore State 
at the time of the decree — The principles of T. P. 

^ 5 a 1 P r tcol30 e (D T B, P ' AOt U882) ' S - 2 AIB 

2. The Punjab and North-West Frontier province. 

—-Ss. 58 and 53-A — Applicability - Doctrine of 

S ac iu pe n 0ri ^ a n D « ce ^~ A PP lies ^ mortgage-A 1 R 1903 
Andh Pra 239, Reversed. — See T. P, Act (1882) 

S. 53-A. AIR 1963 Andh*Pra 489 (DB). ’ 

“S 58 (c), Proviso — Not applicable to Punjab 
~r or mortgage-Distinction-Sale with a condi- 
tion to reconvey - Determination of real nature - 
Oral evidence not admissible - Tests indicating a 
r Transaction in suit held 'a mortgage by 
conditional sale and not a sale—Evidence Act (1872h 
Ss 91 and 8 - R S. A. No. 750 of 1954 dated 5th 
September 1958 (Punj.), Reversed. ; A I R i960 S C 

(82) fin 5,V?DB7 L R 1084 : AIR1964 81 

“J®* 58 ( c )> Proviso — Applicability to Punjab. 

pr ° viso , to S - 58 (c) does not apply to Punjab. 
The proviso does not embody any rule of equity 
justice or good conscience but only a technical rule 

ILR FlSSL’ f 0 PuI ! i „ L . R 517 ■ F °‘'- 62 Fuaj L R 580- 

IftAHPrs 1 nulim,: AIR 1980 Puoi 444 < 445 » 

znt ? Q 8 7 ? ale and condition of repurchase as part 

deed - aDSaCtl °? and ie PJ^uced in mutation 

transact!™ «# assert that they a 8 feed to the 

exercisin^h«iroi 0 f; bu l D6ver agreed t0 the vendors’ 
exercising their option to repurchase, as the two hang 

[Vol. 14.] Fn.D. 28. * 


together — The principle embodied in S. 58, T. P. 
Act, does not apply to the case — See T, P. Act 
(1882), S. 35. ILR (1960) 1 Punj 70. 

3. Section 6 (g), Vindhya Pradesh Aboli¬ 
tion of Jagir and Land Reforms Act — 

Whether repugnant to section. 

-S. 58—Government of Part ‘C’ States Act (1951) 

(as amended in 1954), S. 22—Vindhya Pradesh Aboli¬ 
tion of Jagirs and Land Reforms Act (11 of 19'2), 
S. 0 (g)—Part C States (Laws) Act, 1950 — Conflict 
between provisions of S. 8 (g) of Abolition Act, and 
S. 58, T. P. Act— S. 0(g) not void after amendment 
of S. 22, Government of Part C States Act. in 1954 — 
“Law made by Parliament” in S. 22, Explanation, as 
it stood prior to its amendment in 1954 — Part C 
States (Laws) Act, 1950, extending Transfer of Pro¬ 
perty Act to Vindhya Pradesh, whether covered—See 
Government of Part C States Act (1951), S. 22. AIR 
1961 Madh-Pra 2L6 (DB). 

——S. 5S—Vindhya Pradesh Abolition of Jagirs and 
Land Reforms Act, S. 0 — Effect of substitution of 
mortgage with possession with simple mortgage by 
virtue of Cl. (g) of S. 0 (1) of the Act of 1952 — 
Resumption of Jagir lands subject to mortgage with 
possession — Personal liability of Jagirdars as mort¬ 
gagors to repay loan which is a neceisary ingredient 
of the simple mortgage comes into existence — See 
Tenancy Laws—Vindhya Pradesh Abolition of Jagirs 
and Laud Reforms Act (11 of 1952), S. 0. AIR 196L 
Madh-Pra 216 (DB). 

4. Mortgage is a transfer of an interest in 

immovable property, 

-Ss. 58, 59 — Debtor and creditor—Easements Act 
(1882), Ss. 52, 62 -U. P. Tenancy Act (17 of 1939), 
s - 47—Oral agreement between debtor and creditor 
that creditor shall remain in possession of debtor’s 
land in lieu of interest-Transaction is not mortgage 
—AIR 1957 All 125, Rel. on—Position of creditor is 
al r s ° ?2U ha f. of sub - te nant but that of mere licensee. 
ATR 1950 All 004, Rel. on. Licence can be revoked 
by demand for possession on payment of money or 
by smt for possession. AIR 1950 All 004; AIR 1952 

?B M?! 1963 1 All L J 45fl. Rel - ° a 1963 A11 VV R 

-S. 58 — Subsequent mortgage of property for 

consideration and without notice of prior charge 
created over said property prevails—Such mortgage is 
transter of property in hands of mortgagee —“In 
hands of a person” — Meauing of. See Transfer of 
Property Act (1882), S. 100, Para. 2. AIR 1964 Bom 1 

ILJJJ). 

8s - 58.59(a)—Interest of usufructuary mortgagee 
is mmovabl 6 property and not movable property. 
54 Bom L R 519 : I L R (1952) Bom 1090 : AIR 1952 
Bom 454 (455, 436) (Prs 7, 10) (DB). 

58 ' 55 m ( 6) : 100 ~ Vendor having no 

!I nnr^fnwki r °t P6r ^ y 1 canno1 create charge on 

° b l' 0r earnest rooiiey p a (d to him. 
The charge does not also amount to a mortgage for a 
mortgage under S 58 is the transfer of an interest in 
immovable property — See T P Act (1SS) c w 
(8) (b). AIR 1962 Cal 12 (D B )V 1 h S ’ 55 

^ S ; 5 t ^ TraD j[ er °* * uture crop-Agreement pro- 

viding that creditor was entitled to crop of mango 
tree in lieu of interest on loan-Do es not ainounUo 
mortgage—(Registration Act (1908), Ss. 17 and 49 ) 

thal,he P ,ai °tilfs were entitled to 

lotereT due oo ThXn'° f A ir 

iutEgaVe 11 T”e 0V , able , PrOpertp s0 as ™amount to“a 
neither sown nor cultivated *,* the time S 
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accounts to an executory agreement binding on the 
parties to the transaction, and cannot be regarded as 
a mortgage in the restricted sense of the term: AIR 
1924 All 633, Rel. on. Such a document is admissible 
in evidence without registration. 1960 Raj L W 4C0 : 
I L R (1960) 10 Raj 97S. 

-Ss. 5S, 100 — Mortgage and charge — Distinc¬ 
tion. 

It is well known that a mortgage constitutes trans¬ 
fer of interest but a charge does not, with result that 
a transferee from a mortgagor gets the property 
subject to the interest of the mortgagee even if such 
a transferee purchases without notice of the mort¬ 
gage. But the same thing cannot be said of achaige. 
Charge dees not operate as transfer of interest iD the 
propeitv and a transferee of a property gets the pro¬ 
perty tree from the charge provided he purchases it 
for value without notice of the charge. (1956) 60 
Cal \Y N 9SS : I L R (1959) 3 Cal 41S. 

5. Sub-mortgages. 

-S. 5S—Sub-mortgage for higher amount—Effect 

on rights of original moitgagee.: 

The mere fact that a mortgage right is sub-mort¬ 
gaged for a higher amount is no reason for holding 
that the rights of the original mortgagee cease to 
exist after the date of the sub-mortgage. 195S Ker 

L J 182. 

6. Agreement to grant or accept mortgage. 

— S. 5S — Specific Relief Act (1877), S. 21 (a)— 
Contract to mortgage cat not be specifically enforced 
unless plaintiff shows that compensation would not 
affoid adequate relief or that he had actually 
advanced money on promised mortgage—See Specific 
Relief Act (1677), S. 21 (a). AIR 1950 Kutch S6. 

7. Specific immovable property. 

0 —S. 58—Clause in mortgage deed that mortgagee 
was competent to realise amount due to him by 
selling certain mouza—Held mouza must be held to 
be mortgaged. 

In the mortgage deed it was stated that as security 
for the realisation of the principal and interest, 
Mauzas Bansjora and Simitanr were to stand mort¬ 
gaged: 

Held, that though this prima facie suggested that 
those two mauzas alone were mortgaged, as the mort¬ 
gagor had in the same paragraph agreed that should 
‘ an> cause of action arise”, the mortgagee shall be 
competent to realise the full amount due to him 
together with interest and costs by selling Mauza 
Bansjora, Simitanr and Bahaldih, the mortgagee could 
not sell the mortgagor’s interest in Mauza Bahaldih 
in satisfaction of his mortgage claim, unless it was 
mortgaged to him, the intention appearing from th : s 
covenant was therefore clearly to encumber Mauzas 
Bansjora, Simitanr and Bahaldih. The High Court 
was in error in holding that the mortgagor’s interest 
in Mauzas Bansjora and Simitanr only was mortgaged. 
AIR 1955 Pat 505, Reversed. 1964 BLJR 217: 
(1964) 1 Ker L R 179. (1964) 1 S C VV R 221: 
( 1 964) 5 S C R 635 : I L R 43 Pat 895 : AIR 1964 S C 
1295(1298) (Pt A) (Prs 8, 9). 

-Ss. 58,137 — Pledge and mortgage — Distinction 

—Moitgagee acquires general property in thing mort¬ 
gaged but pledgee has only special property — Tnere 
can be mortgage or pledge of shares—Instrument of 
security along with blank transfers without more 
does not mean mortgage — Contract Act (1672), 
Ss 172. 176. AIR I960 Andh Pra 273 (276, 277) 
(Pt A) (Prs IS, 19, 20) (DB). 

—Ss. 58, 8, ICC — Companies Act (1913), S. 109 — 
Charge, creation of — Loan by Bank to Company — 


Promissory note by Director in favour of company 
given as security by way of guarantee-Negative lien 
on all fixed and liquid assets of company—Under¬ 
taking by the Company that fixed and liquid assets of 
Company would not be charged, while company 
remained indebted to Bank — Charge, floating charge 
or floating mortgage held not created on assets of 
Company—The only right that the bank acquired was 
an undertaking by the company to keep all its assets 
unencumbered till (he loan was discharged—(Deed- 
Construction) — (Contract Act (1872), 8. 171) — See 
Companies Act (1913), 8 109. AIR 1955 Bom 419. 

-Ss. 5S (a) and 3—Mortgagee’s interest is immova- 

able and not movable property—(General Clauses Act 
(1897). S. 3 (26))—See T. P. Act (1882), S. 3. AIR 1952 
Bom 454 (DB). 

-S. 58—Floating charge on stock in trade of busi¬ 
ness—Subsequent attachment by another creditor in 
this suit — Charge is crystallised on attachment but 
operates from date of charge. See Transfer of Pro¬ 
perty Act (1882), S. 100. AIR 1961 Cal 308 (DB). 

-S. 58 — Equity of redemption — Usufructuary 

mortgage of. 

Equity of redemption not being specific immovable 
property is not capable of a usufructuary mortgage. 
(1961) 2 Guj LR 433: (1961) 2 Guj HCR 154* 
AIR 1961 Guj 129 (130) (Pt C) (Pr 3). 

—Ss. 58 and 8 — Mortgage of land — Building 
imbedded in land also passes—See T. P. Act (1882), 
S. 8. AIR 1959 Ker 294 (DB). 

-S. 58—Mortgagee does not acquire pucca tenancy 

rights under S. 37 of the Zamindari Abolition Act. 
See Tenancy Laws — M. B. Zamindari Abolition Act, 
S. 37. 1961 M P L J (Notes) 235. 

—S. 58—Tenant becoming mortgagee — No merger 
of right—See Transfer of Property Act (1882), S. Ill 
(d). 1960 M P LJ (Notes) 173. 

-S. 5S—Mortgage of building which was intended 

to be used lor running a cinema house but was not 
a running cinema house — Purchase by mortgagee— 
The things fitted in the building which formed an 
integral part of the building would alone pass to the 
purchaser — What passes. See T. P. Act (1882), S. 8. 
(1957) 70 Mad L \V 205. 


-S. 58—Stamp Act, S. 2(17)—Specified property. 

A clause in the mortgage deed was as follows — 
lat the whole of the borrower’s floating assets...and 
mprising lands, buildings and premises bearing 
or No. 27 Tiruvottiyur High Road Madras.... and 
other stocks and goods of the borrower. •. • snail 
hypothecated to the company — Held, the refer¬ 
ees to the premises described in the document as 
aring door No. 27 Tiruvottiyur High Road Madras 

also to the stock in trade was obviously to‘speci- 
d” property within the meaning of S. i. (1') 0 
imp Act (1699) — See Stamp Act (1899), S. 2 (1<). 
R 1953 Mad 764 (FB). 

—Ss. 58, 54 and 60 - Tangible and intangible 

movable property - Expression "equity of re 4. e “£' 
,n” whether recognised by Indian Law as dishn- 
ished from English law - Sale by mortgagor ot 
movable property usufructuarily mortgage* * 
le of tangible immovable property — ILK 24 mb 
9 (463) and AIR 1919 Cal 325 ; Sulaiman, A. ^ J* 

AIR 1928 All 720. (FB), Ram Labbaya J. in Am 
50 Assam 107, Dissented from. See T. P. Act (1882), 

er j AID lOSCQ 1 


-S. 58—House mortgaged—Appurtenances. 

'he parti land attached J 0 the L°use, «sed for bus, 
s carried on in house, held should be •considered 
part of house which was mortgaged. 1954 B L J 
: AIR 1955 Pat 189 (191) (Pt A) (Pr 4). 
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8, Mortgage of movables. 

-S. 58 —Stamp Act (1899), Sch. 1, Arts. 6, 40 — 

Pledge or hypothecation bond —The document is 
chargeable with duty under Art. 6 of Stamp Act — 
(Contract Act (1872), S. 172) - See Stamp Act (1899), 
Sch. 1, Art. 6. AIR 1958 All 864 (DB). 

-Ss. 58, 100 — Contract Act (1872), S. 172- 

Hypothecation and mortgage of movables—Transac¬ 
tions though not provided for in statutes in India are 
recognised as valid. AIR 1964 Andh Pra 201 (203) 
(Pt B) (Prs. 7, 8, 9). 

-S. 58—Pledge, lien and mortgage — Distinction. 

See Contract Act (1872), S. 172. AIR 1959 J & K 67. 

-S. 58—Pledge of movables—Nature of. 

Pledge differs from a mortgage of movable pro¬ 
perty in important respects. The pledgee has no pro¬ 
perty in the pawn but has merely a right to sell. It 
is also not an equitable mortgage. It is after all 
a security between a simple loan and a mortgage 
which wholly passes property in the thing conveyed. 
See Contract Act (1872), S. 172. AIR 1954 Madh B 6. 

,S. 58—Mortgage of movable — Delivery of pos¬ 
session not necessary—Mortgage—Movables of. 

A hypothecation of movable property though not 
accompanied with delivery of possession is valid and 
recognised in Indian law. Since, however, the trans¬ 
fer of movable property is not complete without deli¬ 
very of possession such hypothecations have been 
described as creating equitable charge. ILR 8 Mad 
104 (FB); 4 Bom L R 577 ; ILR 21 Cal 241 ; I L R 23 
Cal 582 i 12 M L J 282 ; AIR 1940 Mad 929 ; (1940) 2 
M L [ 456, Relied on. 1961 J.b L J 306 : 1961 M P 
L J (Notes) 242. 

—S* 58 — Companies Act (1913), Ss. 28 (1) and 34 
R)~ 7 There can be pledge and mortgage of shares in 
India whether it is one or the other will depend on 
the intention of the parties and the circumstances 
of each case-(Contract Act (1872), S.172). See Com¬ 
panies Act (1913), S. 28 (1). AIR 1956 Pat 32 (DB). 

—S. 58 — Hypothecation of movable property — 
Pledge and Hypothecation — Distinction between 
stated—Property hypothecated and in possession of 
debtor — Creditor is deemed to be in possession— 
Debtor cannot transfer it without consent o! creditor. 
?•. } 7 * Displaced Persons (Debts Adjustment) Act 
held applied. See Debt Laws — Displaced Persons 
AO 1 ^Adjustment) Act (1951), S. 17.7 AIR 1960 Punj 

5. 58 — Mortgage of moveable property (machi¬ 
nery/“Mortgagor in possession paying interest equal 
to rent -Transaction held hypothecation of moveable 
property and governed by equitable principles— 
iransferee of the property lor value and without 
notice of charge claim of hypothecatee is defeated. 

In the deed mortgaging machinery there was a 
recital that the mortgage was with possession. At the 
same time, it mentioned the properly to be leased out 
to the mortgagor at Rs. 90 per month, which would 
be paid by the mortgagor and appropriated by the 
mortgagee towards interest agreed to belpaid under 
the mortgage deed. Possession was not delivered. No 
rent was ever paid. It was never the intention to 
create a pledge of the property, the essence of which 
is transfer of possession. 

Held, that the transaction was that of hypothe- 
cauon of moveable property which could be done 
without transferring possession. The incidences of a 
transaction of hypothecation of moveable property 
witnout transferring possession, not being provided 
tor either in the Contract Act or in the Transfer of 
,9 t . w T ere governed by equitable principles 

(Pr5) E “ g lsh Law * AIR 1952 Sau 107 W) tf*t C) 


■S. 58—Mortgage of movables. 


Hypothecation of movables can be recognised by 
the Courts as valid. But when these movables are left 
in the possession of the mortgagor a wide door is 
opened for fraud, and when the equities between the 
innocent purchaser and the mortgagee have to be 
weighed, the preference must be given to the pur¬ 
chaser for the mortgagee has by his omission to 
secure possession of the goods facilitated the com¬ 
mission of the fraud. The bona fide purchaser of 
hypothecated goods without notice of the encum¬ 
brance takes the goods free of all encumbrances. 
1955 Ker L T 423 : I L R (1955) T C 216 : AIR 1955 
Trav-Co 182 (163) (Pr 4) (DB). 

9. "For the purpose of securing the payment 

of money.” 

;-Ss. 58 and 100 — Charge or mortgage—Specific 

immovable property encumbered with payment of 
debt—In case of default debt 'recoverable bv sale of 
property—Executants jointly and severally liable— 
Deed held was simple mortgage and not charge. 

A clause in the deed acknowledged that a sum of 
money was due to A as dower debt. It stated that the 
said amount would be paid to her within a week. The 
clause further stated that so long the dower debt was 
not paid, the immovable property of M would remain 
encumbered and in the event of default in payment 
of the said amount A would be entitled to recover it 
by auction sale of the said immovable property or 
from the sons of M jointly and severally. 

Held, that the clause in the deed fell within the 
principle, viz. documents providing for payment of a 
debt, giviDg specific immovable property as security, 
creatmg persona! liability to pay the debt and clearly 
stating that the aforesaid property may be sold for 
recovery of debt, have been held to create a mortgage. 
It would accordingly create a simple mortgage and 
not a charge in favour of A. 19 I C 658 ; AIR 1914 

Disting 7 ’ A 1 R 1931 62 and 1935 A L J 279, 

Distinction between charge and mortgage pointed 
out. Case law Ref. to. 1965 All L J 1104. * ^ 

C\J\ S a 58-M°rtgage-Legality - Contravention of 

rTMU w arri . age Restra, “t Act-What amounts to -- 
(Lhild Marriage Restraint Act (1929). S 5)— rrwi 
tract Act (1872), S. 23), ' 1 (Co °- 

cWc h !f e mortgagee is not aware that the mortga- 

fhpapH !!? h K er i0 l whose marria SQ the debt was 
pip? to ., have been contracted by her father bv 

nn?'.5 h ®, m ? rt 8 age was a minor aged 12, it can- 
not be said that the mortgagee’s ohippf in a * 

ssssiMsS 

SS M*'«« AWS 

Intention^cannot y°LT to 

ITltZtC if ‘fa ‘fa f 

the p^esmnpUon S of 

there was subsequently a memoranrl? 16 !? Ct that 
go to establish that tLwritS? S? 1 ? does not 
a contract between the parried 8 Th2 u C °h nSMlu,ed 
transaction was already coSplete and fr» eCdUse a 
was no, -dieted & 
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57 Bom L R S44 : 1LR (1953) Bom 962 : AIR 1935 
Bom 454 (456) (Ft A) (Pr 10). 


S. 5S ^ “For Ihe purpose of securing the payment 
of money” — Meaning—Usufructuary mortgage by 
holder of dharmilla inam grant in favour of tenant — 
Construction — Deed held not mortgage—(Deed — 
Construction). 

A security is the assurance in its payment or ready 
recoverability that constitutes a particular thing a 
security lor a debt. 

The holder of dharmilla inam grant executed an 
instrument, styled as usufructuary mortgage, in 
favour of the tenant of those lands. Under the terms 
of the instrument, the entire Rajbhagam was payable 
to the mortgagor (landlord). The deed further pro- 
vided “within a time limit of five years from to-day, 
I will discharge the dues relating to the principal 
and interest of this bond in full, get the payment in 
lull satisfaction endorsed on the back of the bond 
and take it back from you and also take possession 
back of my lands. In the event of my default to pay 
off the mortgage dues in full, within this stipulated 
time, the mortgaged properties shall remain in your 
possession only, until they are discharged in full, 
in accordance with the aforesaid terms." 

Held that the bond was not a usufructuary mort¬ 
gage bond or even a simple mortgage bond or an 
anomalous mortgage bond. 

It did not even amount to a mortgage as required 
under Section 58 (a) of the Transfer of Property Act, 
inasmuch as it did not secure repayment of the mort¬ 
gage money. Case law discussed. 24 Cut L T 52 : 
ILK (1956) Cut 650. 


.-S. 58—Mortgage—Indemnity clause in sale deed 

—If amounts to mortgage—Sale by mortgagor to 
mortgagee in discharge of mortgage debt-Provision 
that in case of loss to or dispossession of mortgagee- 
vendee due to defect or flaw discovered in property 
mortgaged lien would affect sale and be enforceable 
—Effect of—If creates fresh mortgage having prio¬ 
rity over mesne mortgage. 


A sale deed executed by a mortgagor to a first 
mortgage provided inter alia, that “in case any flaw 
or detect as a result of any act of me, the executant 
is discovered and proved in the said vended property 
as a result whereof the said vendee is put to any loss 
in respect of the vended property, then the mortgage 
lien under the mortgage bond, in satisfaction of 
which debt this sale deed is executed shall affect the 
deed of sale also. The said vendee has and shall have 
the right to institute a suit in a competent Court 
in respect of the mortgage bond and realise the entire 
amount of the principal, interest and costs, etc., 
from the person and other assets and the entire move- 
able and immoveable properties of me, the executant 
and all my heirs and representatives". 

Held, that the stipulation or indemnity clause 
could not be construed as creating a fresh mortgage 
within the meaning of S. 58, T. P. Act, with respect 
to the properties in dispute so as to give the vendee- 
mortgagee priority over an intermediate mortgage 
created by the mortgagor on the property.■ Pat ' 30 ‘ is 
AIR 1&49 Pat 505 (508) (Pt C) (Pr 7) (DB). 


ILR (1959) Bom 1112s AIR 1959 Bom 482 (4851 
(Pt B) (Pr'. 10) (DB). 

—-S. 58 — Mortgage for securing money advanced 
and to be advanced—Nature of—There is one snort 
gage covering all such advances-Starting of limital 
tion is the date of the last advance made—See Limi 
tation Act (1908), Art, 132. AIR 1955 Cal 194 (DB).* 

-S. 58-Deposit of title deeds with S. I. Bank to 

secure amount which A took from the bank by 
getting that amount credited in his account-Tne ere. 
oited amount deposited by A in the same bank infixed 
deposit account —Subsequent mortgage to C Bank by 
again depositing of title deeds - Held, though the 
mortgage to S. I. Bark was meant to secure future 
advances yet when the fixed deposit receipt was 
issued to the mortgagor A, he became a debtor in 
that -account—The equitable mortgage ceased to be 
a mortgage to secure a future advance and became 
a mortgage to secure entire sum-Mortgage in favour 
of ‘C’ bank was therefore not entitled to priority. 
—See Transfer of Property Act (1882), S. 93. AIR 
1958 Mad 132 (DB). 

-S. 58—“Debt" meaning of. 

Debt means that what is due from one person to 
another, that is a thing owed, whereas loan is that 
what is lent i e. what is given in the shape of money 
or of money value. The sale price, which formed the 
consideration for the mortgage cannot be treated as 
money lent and does not come within the definition 
of “loan” in the Usurious Loans Act as it is neither 
a loan in fact nor in substance—See Usurious Loans 
Act (1918), S. 2 (2). AIR 1955 N U C (Mad) 3187. 


11. “Or the performance of an engagement". 


-Ss. 58 (d), 60 — Security for performance of 

agreement — Clog on redemption — (Deed — Con¬ 
struction). 


A mortgage need not necessarily be for the purpose 
of securing payment of money advanced as a loan. 
It may be for securing "performance of an engage, 
ment which may give rise to a pecuniary liability". 
When the mortgagor authorises the mortgagee to 
remain in possession of the property until payment 
of the mortgage money the transaction amounts to a 
usufructuary mortgage. 

Under a deed the different branches of the tarwad 
had to pay particular amounts to A as value of 
improvements due to him and he was allowed to be 
in possession of the properties till he was paid those 
amounts. If the amount payable by each branch was 
not paid within 4 years the right to recover possession 
of the property allotted to the share of that branch 
was to be forfeited and A was to acquire full right 


o the same. 

Held, that the deed amounted to a usufructuary 
nortgage as defined in S. 58 (d) of the Transfer of 
’roperty Act. in favour of A. 

(2) that the agreement to the effect that A would 
icquire title to the property on default by a breach 
o pay the value of improvements due to him was 
Hegal, being a clog on the equity of redemption. 
948 TLR 556, Foil. ILR (1952) T C 438 : 1953 Ker 

T 382 : AIR 1954 T C 7 (9) (Pt A) (Pr 7) (DB). 


10. “Existing or future date." 

_S. 58 —Agreement to advance money in future— 

jfficiency, to support mortgage. 

For transfer of an interest in immovable property 
> secure repayment, there need not be a present 
ivance at the date of the execution ol the deed, 
ven an arrangement to advance money in future 
ill support a mortgage. Mortgage takes effect from 
le date of registration and not from the date when 
ie consideration money is paid. 61 Born L H 012 . 


12. “Mortgagor.” 

-Ss. 58, 59 (a) and 91 - Mortgagor - Who is - 

Grantor ot Guzara which grantee mortgaged without 
any powers of transfer and where mortgagees acquir¬ 
ed title by adverse possession not a of 

is not “Bhumidar" and is not entitled * benefit of 
S 14 of the U P. Zamindari Abolition and Land 
Reforms Act (1951), though he is entitled to redeem 
- Reversion of grant - Grantor does not become 
mortgagor though he is entitled to redeem. 


TRANSFER OF PROPERTY 

While every mortgagor is entitled to redeem, every 
person entitled to redeem is not a mortgagor. For 
determining whether a person is a mortgagor the test 
is not whether he may redeem or institute a suit for 
redemption but whether he is a transferor himself 
or a person deriving title from such transferor. If he 
is not a mortgagor within the meaning of^S. 58 or 
within its extended meaning under S. 59 (a) he 
cannot be regarded as a mortgagor, though he may 
be interested in the mortgaged property and its 
redemption. 

Where the grantee of guzara having no right to 
transfer mortgages the subject-matter of the grant, 
the mortgage is invalid at the inception but it becomes 
valid by lapse of 12 years and the mortgagees acquire 
mortgagee’s interest therein and are entitled to retain 
possession of the property. The grantor although he 
incurs the objection to redeem, does not acquire the 
legal character of a mortgagor and is not entitled to 
the benefits of S. 14 of the U. P. Z. A. and L. R. Act. 
The grantor does not become the bhumidar of the 
plot(guzara) and is not entitled to a decree for posses¬ 
sion. 1964 All W R (HC) 120 : 1964 All L J 244. 

-S. 58 — Mortgagor. 

Where under a deed A and his father borrowed a 
certain amount of money from B and as a security 
for the debt A’s father alone gave his property and 
both the father and son undertook to pay the amount 
and made themselves liable for the same. 

Held, that A could not be said to be a mortgago r 
as he had not transferred any interest in specific 
immovable property. AIR 1955 N U C (All) 1695 
(DB). 

-S. 58—Two mortgagors each mortgaging his two 

properties under one mortgage deed — Construction. 

A and B executed a single mortgage deed in dis¬ 
charge of amounts separately owed by them to the 
mortgagee and it covered two properties of each of 
them. The debt was made payable by instalments, 
the condition being that on failure to pay any instal¬ 
ment in time, the mortgagee would be entitled to 
realise the entire unpaid balance together with interest 
by selling the mortgaged property and if the mort¬ 
gaged property was not sufficient for the discharge 
or the mortgagee’s dues the mortgagee would be 
entitled to proceed against the other properties, 
movable and immovable of the mortgagors. 

Held, that there was nothing to indicate that the 
loan transactions were joint. On the other hand, the 
mere fact that the debt of each of the two mortgagors 
was separately mentioned showed that these loans 
in the past were not advanced jointly to them. Con¬ 
sidering all the provisions of the mortgage it was 
clear that there were really two separate mortgages 
embodied in one document, in spite of the fact that 
the provision for recovering the debt from all the 
properties of the mortgagors and the absence of speci- 
facation regarding the portion of the instalments to 
be paid by each of them might lead to the inference 

w w 000 aod indivisible. 60 Cal 

W N 903 : AIR 1956 Cal 625 (628) (Pt C) (Pr 8). 

—S. 58 -- Mortgage — Enforcement of — Liability 
is joint and several amongst mortgagors and subse- 

AIR D 1956 Oiissa 6 (DB,^ & (10U8) ' °' 34 ' R ' 

13. "Mortgagee.” 

— Ss - 5 c “? d 59 ~ Lo ‘" of Bs - 500 °° foot of pro. 
opiSs.T Su “ se 9« e nt oral agreement under which 

tnil-mfi/r 6red r i n l° P£ ssession debtor’s fields 
till liquidation of debt—Transaction is not mortgage 

U^T? Cy l t w, ,7 V- L Z#minda '' Abolition and 
Land Reforms Act (1 of 1951), S. 14-Applicability) 

a d0 ? tor , took ® loan of Rs. 500 from his 
creditor on the foot of a pronote and subsequently 
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Dut the creditor into possession of his ‘khudkasht’ 
fields under an oral agreement between the parties to 
the effect that the creditor should continue in posses¬ 
sion till the debt is liquidated. 

Held, that the transaction did not amount to a 
‘mortgage’ within the meaning of that term under 
the Transfer of Property Act, and the person in 
possession will not be a "mortgagee” as defined in 
that Act; so that S. 14, U. P. Zamindari Abolition and 
Land Reforms Act will not come into play to cover 
such a transaction. Consequently, the creditor cannot 
be said to be a "mortgagee in possession of an estate”, 
and his "right to possess will not cease” under S. 14, 
U. P. Zamiodari Abolition and Land Reforms Act 
“with effect from the date of vesting”. 1955 All L J 
825 i AIR 1956 All 150 (151) (Pr 6). 

——S, 58 — Decree on simple mortgage — Sale of 
property — Auction purchaser decree-holder does 
not become mortgagee and if he had obtaiued posses¬ 
sion of property, he does not become "tenant” within 
meaning of S. 2 (d) (i) of Compensation of Tenants 
Improvements Act (29 of 1958). 1959 Ker L T 956 i 
ILR (1959) Ker 1147. 

[Overruled on another point in ILR (1960) Ker 
475.] 

14. Mortgage money. 

• —-Ss. 58 (d), 60, 02 — Usufructuary mortgage — 
Payment of mortgage money by mortgagor — Mort¬ 
gage comes to an end and cannot be said to exist so 
long as mortgagor’s right to ask mortgagee to per¬ 
form acts mentioned in S. 60 continues. 

When the mortgage money is paid by the mortgagor 
to the mortgagee, there does not remain any debt due 
from the mortgagor to the mortgagee. Further, the 
definition of usufructuary mortgage itself leads to 
the conclusion that the authority given to mortgagee 
to remain in possession of the mortgaged property 
ceases when the mortgage money has been paid up. 
when the mortgage money has been paid up, no 
question of appropriating the rents and profits accru¬ 
ing from the property towards interest or mortgage 
money can arise. If the mortgage money has been 
received by the moitgagee a new right to get his 
demands enforced through the Court thus arises as 
a result of the provisions of S. 60. AIR 1950 F C 1, 

?r l o i f« g r, iS KT ec1,8 , AU 402 and ILR 18 AH 189 and 
9 ?JK. 171 . and AIR 1940 AH 400, Rel. on. 
N i 3l c 5 lD8 , h v. Suraj Ahir, 1963 B L J R 675 j 

£r 6 n AB1 S ' < 19a3 > 3 S C R 302 : 1963 

S C D 651 : AIR 1963 S C 1041 (1042, 1043) (Prs 4, 

J># 7, o). 

—*-8. 58 — Usufructuary mortgage — Mortgagee 
keeping portion of consideration and agreeing to pay 
interest — Mortgagor is entitled to credit at time of 

waTb'niR m9 T Ke“ s i^ (°^ P ) roperty Act (1882) ' 

—S. 58 -Civil P. C. (1908), O. 34, R. 17 - A mort¬ 
gaged a house to B for seven years under an anoma¬ 
lous mortgage -a B sub-mortgaged the property to 

C lor one year C sued for mortgage money and 

ca r d R s interest to be sold to D-Suit by A for 

f»^ e R? Pt i°?« ag ? DSt D ~ D claiming entire amount 
under original mortgage — Held the accounts 

£civ7p°C. (1908), a 6 H b! n. ,U AIB UWuidh 

® 58 — Suit to enforce simple or enuitahlfl 

3 rrg nr g0 fi 7 AP ? O L ntm6 ? ° f reC0iV0r tO Collect 
and profits of hypotheca — Effect of — Deposit of 

rents collected to credit of suit - Mortgagee decree 
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income-tax due from mortgagor is entitled to be paid 
out or such deposit in preference to mortgagee's 

S a ?- Q S rn Civil P - C - ( 1908 )’ O. 40, R. 1. AIK 1902 
Mad d9 (FB). 

—Ss. 5S (a), (d) and 60 — ’Mortgage-money’ — 

Interest due under mortgage-‘*Contract to the con. 
trary ’. 


consideration shown therein was not credited by the 
Bank towards the amount due from the debtors AIR 
1919 Mad 781, 1935 Mad L J 740 and AIR 1922 
Pat 299 (2) and AIR 1910 Lah 155 (FB), Re).on. 1950 
Ker L T 13 : ILR (1956) T C 167 : AIR 1950 Trav-Co 
234 (234, 235) (Prs 5,7) (DB). 


, t- ^der S. 58 (a) of the Transfer of Property Act 

mortgage-money’ is the amount due for principal and 

interest of which payment is secured for the time 
being. 

The question whether the interest and other 
amounts payable by the mortgagoi to the mortgagee 
^ re 'Monies of which payment is secured must be 
decided on the actual provisions of the document of 
mortgage. A mortgagee is entitled to treat the interest 
due under a mortgage as a charge upon the mort¬ 
gaged property in the absence of any contract to the 
contrary. The provision in the document that the 
mortgagors made themselves personally liable to pay 
interest would not amount to a contract to the con¬ 
trary. (1961) 2 Mad L J 109 i 1961 Mad W N 266 : 

74 Mad L W 216 i AIR 1961 Mad 415 (417) (Pt A) 

(Pr 5) (DB). 

—-S. 5S-Simple mortgage for Rs. 8,000/-.—Rs. 360 
deducted towards first year’s interest in advance— 
Held, there is no reduction in principal — Mortgagee 
is entitled to subsequent interest on entire Rs. 8,000/- 
and not on Rs. 7,640/-.only. AIR 1953 Sau 84 (85) 
(Pt B) (Pr 6 ) (DB). 

——S. 58—Mortgage with possession and lease back— 
Non-payment ot rent—Effect—Mortgage debt does 
not include rent. See Transfer of Property Act (1882), 
S. eo. AIR 1957 Trav-Co 13 (DB). 


16. Mortgage without title. 

-S. 58 (1)-Contract Act (1872), S. 21-Sale of 

property — Mortgage of same property given by 
vendee for price — Title to property not in dispute— 
Transactions not part of settlement of disputed claim 
—Vendor found to have no title to property — Mort¬ 
gage is devoid of consideration. See Contract Act 
(1872), S. 21. AIR 1950 Mad 146. 

-S. 58 (c)—Scope — Compromise between decree- 

holder and judgment-debtor that if decretal amount 
were paid within 12 months, sale to be set aside, if 
not paid sale to bo confirmed — Held, so long as 
the sale was subsisting the judgment-debtor had 
no interest in the property to transfer or mortgage 
the property— Compromise not a sale, or mortgage or 
mortgage by conditional sale as there was no transfer 
of interest in the property which is requisite for a 
mortgage — It was a mere recognition of the fact 
that a sale was held bv .the Court. See T. P. Act 
(1882), S. 58 (a). AIR 1959 Pat 239 (DB). 

-S. 58—Under-tenure sold in certificate proceed¬ 
ings for recovery of cess—Purchase by patnidar — 
Subsequent mortgage of under-tenure by under 
tenure-holder—Mortgagee gets no interest — Release 
by patnidar— Mortgage is not endowed with any 
interest in property. See Bengal Cess Act (9 of 1880), 
S. 99. AIR 1957 Pat 706 (DB). 


-S. 5S — Right to interest —Under mortgage deed 

mortgagee entitled to 9 P. C. P. A. — Debt Relief Act 
not applicable — Mortgagee held entitled to contract 
rate. AIR 1955 NUC (Trav-Co) 5083 (DB). 

15. Non-payment of consideration—Effect. 

-S. 58—A mortgaging certain property usufruc- 

tuarily to B in consiaeration of B agreeing to pay off 
prior mortgage — B not paying prior mortgagee—Sale 
of mortgaged property in execution of decree on 
prior mortgage—Sale confirmed and the mortgagor’s 
right to redeem extinguished. Suit bv mortgagor for 
damages against H — Suit governed by Art. 83, Limi¬ 
tation Act. See Limitation Act (1908), Art. 83. AIR 
1953 Mad 603. 

-S. 5S—Mortgage—Mortgagor admitting execu¬ 
tion but pleading want of consideration—Burden of 
proof—Evidence Act (1872), Ss. 101-103. 

Where the mortgagor admits the execution of the 
mortgage by him • but pleads that the document was 
executed by him to get out of the clutches of his 
creditors and was not supported by consideration, 
the burden of proving want of consideration for the 
mortgage-bond lies squarely on the shoulders of the 
mortgagor. 1963 Raj L W 351: ILR (1963) 13 Raj 
806 : AIR 1964 Raj 72 (74) (Pt A) (Pr 7). 

-S. 58 (a) — Mortgage—Validity depends upon 

passing of consideration at creation. 

The definition of a mortgage shows that the vali¬ 
dity of a mortgage deed is not dependent upon the 
passing of consideration then and there. As soon as 
the deed is executed a transfer of an interest takes 
place. The question of consideration will certainly 
arise when the mortgagee comes forward .to enforce 
his right under the deed and the quantum of liability 
is to be fixed. Thus, where the debtors execute a 
mortgage giving immovable property as security to 
safeguard the interest of the Bank with regard to the 
demand loan account in the name of the debtors; 
the mortgage does not .become invalid because the 


17. Mortgage by co-sharers. 


-Ss. 58 and 68 (1) (b)—Mortgage by co-sharer— 

Security rendered insufficient. 

A co-sharer has a right to mortgage his share in the 
property. If he mortgages the entire property, the 
mortgage is valid to the extent of his share of the 
property. If a suit brought by the olher co-sharers 
for a declaration that the mortgage was not binding 
on their share is decreed, the property furnished as 
security for loan is evidently rendered insufficient and 
the mortgagee is entitled to sue under S. 08. 1953 AH 
W R (HC) 695': 1954 All L J 72 : AIR 1954 All 314 
(314, 315) (Prs 3, 4). 

-S. 58—Mortgage by co-sharer—Subsequent parti¬ 
tion — Mortgaged property allotted to the share of 
another co-sharer — Mortgagee cannot pursue that 
property any more — lie has to be content with 
the property Sallotted to the share of his debtor. See 
T. P. Act (1882), S. 73. AIR 1951 AH 654. 


—S. 58—Mortgage by several persons — No valid 
:ecution by some — Effect — Contract Act (1872), 
43. 

Where a mortgage is executed by several persons, 
16 mere fact that some of them are minors and 
irdanashin ladies, who had not executed the deed 
accordance with law cannot make the execution 
t the rest invalid. The mortgage would be valid 
id binding against the rest. The reason is that the 
ability of the mortgagors being joint and several the 
ortgagee can realise the whole of the debt rrom 
iy one of them. AIR 1938 P C 181, Dist. 1951 All 
J 258 : 1951 All W R (HC) 282 : AIR 1951 All 618 
119, 620) (Prs 0, 7) (DB). 

—Ss. 58, 92, 73,100-Cosharer mortgaging specific 
ems—Partition—Items falling to share of * a0ltl ** 
ight of mortgagee to obtain substituted security 
ature of-Mortgagee selecting another subst:ituted 
icurity—Items already mortgaged — Priority of an 
ther mortgagee. 
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The fact that the cosharer mortgaged specific fields 
as distinct from his share in the holding does not 
affect the applicability of the principle of substituted 
security if the partition is not challenged on the 
ground of unfairness or fraud. 

It cannot be said that the equitable right of substi¬ 
tuted security creates a mortgage in favour of the 
mortgagee from the date of the original mortgage or 
from a date prior to the date when the security 
takes new form. Similarly it cannot be said that the 
right of selection given by the mortgage deed, in case 
the mortgagee loses any portion of mortgaged pro¬ 
perty confers on the mortgagee a right of mortgage 
in the property, that is, subsequently selected by the 
mortgagee from the date that the mortgage was 
effected. The right of substituted security whether on 
equitable grounds or under an agreement can at best 
create a charge as defined in S. 100, Transfer of Pro¬ 
perty Act. It cannot be considered to be a mortgage 
as defined in S. 5S, Transfer of Property Act, as it 
does not amount to a transfer of an interest in speci¬ 
fic immovable property. After this right has accrued 
or properties are allotted to the mortgagee in exercise 
of this right, then those properties may be held to be 
subject to mortgage but not before tbat right has 
accrued or has been exercised. This right could not 
be exercised till after the partition had been effected 
between the mortgagor and his cosharers. 

But where the property sought to be substituted by 
the mortgagee A after partition was already mort¬ 
gaged before partition by the mortgagor to B and B 
had no notice of A’s charge, B’s mortgage would have 
priority over A’s charge. In these circumstances if A 
insists on selecting these fields mortgaged to B it is in 
accordance with the principles of equity that the 
mortgagee rights of B should follow into A’s hands 
and c 6 P rec0 d 0nce over the mortgage effected on 
these fields by virtue of the A’s selection of these 
holds. Mortgage of B, still remains attached to the 
property. ILR (1957) Punj 79. 

18. Mortgage in favour of a minor. 

' S. 58 (e) — Execution of English mortgage in 
favour of minor advancing whole money is not nul¬ 
lity—Contract Act (1872), S. 11. 

Where a person executes an English mortgage in 
favour of a minor who has advanced the whole 
money, the mortgage is not a nullity. The minor 
mortgagee has nothing like a contractual obligation 
to .perform. By advancing the mortgage money he 
has done all he has to, and little or nothing remains 
to be done by him. If facts reveal a contractual obli¬ 
gation remaining to be performed by an infant mort- 

T^WN^l 10 CaUghl by M ° h0ri Bibee ’ S case - (1907) 

By repeating a statutory obligation in a deed that 
atter repayment the mortgagee at the cost of the mort¬ 
gagor re-convey the property you do not convert it 
if®. ® contr actual obligation. It is a statutory right 
of the mortgagor conferred by S. 80, not by anv con 

t,act. (1903) 7 CWN 441 E.plaiaed a»d DisHnl 

finished. 3 C VV N 408- 22 C W N 130- ( 191 fli rr R in 

|l.d 308, AIR 1919 P'a, 581 and AlVlM9AU0o" 
*\6i. on. 9 

Too much emphasis should not be laid on the 

thfm rt rf 0 S ‘ 58 f un< j er which, amongst other things, 
the mortgagor transfers the mortgaged property ab- 

*» ‘ha mortgagee and the mortgagee re! 
transfers it to the mortgagor upon payment of the 

effective 0 WOtds , are more catoh >' th ^ 

fnS c '^ r t mortgage remains a mortgage which 

under S. 58 (a) is the transfer only of an interest in 

im ? 0vabl ® Property, Because of these de- 
English mortgage does not elevate 
itself to the height of a sale which under S. 54 is a 


transfer of ownership. 68 I A 50, Ref. (1985) 69 Cal 
W N 593. 

19. Simple mortgage—Possession. 

-S. 58 — Term in mortgage that mortgagee shall 

remain in possession till repayment of loan — Effect 
of. 

Where one of the terms of the mortgage was that 
the mortgagee shall be in possession of the property 
till the mortgagor pays back the amount originally 
advanced and get repurchase from the mortgagee and 
on mortgagor’s failure to deliver possession, the 
mortgagee sued for possession : 

Held, that the term was enforceable in law and 
that the plaintiff was entitled to possession. 1961 
Nag L J (Notes) 87 (Bom). 

- S 3 . 58 and 68 (a)—Simple mortgage or usufruct¬ 
uary mortgage—Document evidencing transaction of 
loau—Stipulation to repay loan with interest within 
certain period — In default mortgagee entitled to 
enter into possession of property given by way of 
security for loan — Document is simple mortgage— 
Express personal covenant to pay not destroyed by 
stipulation as to possession — Mortgagee entitled to 
sue for simple money claim based on personal 
covenant. 

The defendants borrowed a sura of money and 
agreed to pay the principal with interest at certain 
rate within a period of 2 years and as a security for 
the loan mortgaged a ‘Bara’ belonging to them in 
favour of the plaintiffs. It was stipulated that in de¬ 
fault of payment of entire loan with interest at the 
end of two years from suit claiming a simple money 
decree for the principal and the date of loan the 
plaintiffs would be entitled to take possession of the 
Bara. The document evidencing the transaction being 
unregistered the plaintiffs instituted a suit claiming a 
simple money decree for the principal and interest. 

Held, that the document evidencing the transaction 
was a simple mortgage wherein there was ao express 
promise to pay and possession was not intended to be 
delivered as an initial part of the agreement between 
the parties. And that being so, the further undertak¬ 
ing given by the defendants that ;in case of their 
failure to pay the mortgage money together with 
interest at the stipulated time the plaintiffs would be 
at liberty to enter into possession of the mortgaged 
property was not enough to convert this simple mort¬ 
gage into a usufructuary one. There was nothing in 
the nature and the terms of the security offered 
whereby the personal liability undertaken by the 
defendants could be said to have been negatived. 
Hence the plaintiffs were not debarred in law from 
hhng a suit for a simple money claim based on the 
P^sonai covenant to pay. 1 Mad H C R 114 and AIR 

ml? r 0l i d noF 0 , and AIR 1923 Na « l9L (J) and AIR 
1932 Lah 630 and 10 Ind Cas 272 (PC) and AIR 1925 

£ S W* °? X AIR 193 ? Oudh 517 and AIR 1910 
* C 1963 Ra * L W 101 : ILR (1963) 13 Raj 

54 : AIR 1903 Raj 100 (103) (Pt A) (Pr 17). 

S. 58—Deed—Construction—Mortgage deed. 

Held on facts that the document purported to be a 
simple mortgage at the outset witn stipulation for 
delivery of possession of part of the property after 15 
l for further delivery of entire property after 

b date tbe loan was t0 carry 
interest. The right of redemption was not lost by 

delivery of possession even according to the terms of 
the mortgage. AIR 1955 N U C (Raj) 5406. 

58—Mortgage—Burden of proof. 

In a case where there is a simple mortgage deed 

handfld c aims tb , at the n °»tMed property was 
rtSfth. 0 ?" aS P6r 0ral a L 8 reem ®nt with the direction 
hat the income was to be adjusted towards interest, 
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the burden is heavily on him to 
Evidence Act (1872), Ss. 101-104. 
Lo 1130. 


prove the same. See 
ILR (1950) frav- 


21. "Mortgagee shall have a right to 
mortgaged property to be sold.” 


cause 


20. Mortgagor binds himself personally to pay. 

? rT7n-? 8 7 Displaced Per<;ons (Debts Adjustment) 
Act (19 j1), S. 2 (6) (c) — Pecuniary liability includes 
^iprtgage debt. See Debt Laws — Displaced Persons 
{ <P£ inon d,UStment) Act (1951), S. 2 ( 6 ) (c). AIR 1960 

S. 58 — Unregistered mortgage — Mortgagee to 
remain in possession and c-njoy rents and profits in 
lieu of interest — Mortgagor promising to pay prin¬ 
cipal after two years and in default mortgagee to 
continue in possession as before till redemption — 
Personal covenant-(Registration Act (1908), S. 49). 

A mere promise to pay contained in a mortgage deed 
does not import a personal liability, for such a cove¬ 
nant is to be found in every form of mortgage. The 
essential thing to see is whether the covenant creates 
a legal obligation which does not merely give the 
borrower the option of paying the loan amount and 
redeeming the security but also confers on the mort¬ 
gagee, a right enforceable against the mortgagor to 
realise his money otherwise than out of the mortgage 
security. Thus a promise to pay caonot be said to con¬ 
tain a personal covenant to pay it in the event of the 
mortgagor’s non-payment it does Dot give the mort¬ 
gagee the remedy of enforcing the promise to pay. 
1958 Jab L J 392 : 1958 MPC 361 : 1958 MPLJ 595 i 
A I R 1959 Madh Pra 178 (179 to 181) (Prs 3, 7). 

-S. 5S — Personal covenant to pay — Recitals — 

Section 82—Deposit by the mortgagor—Withdrawal 
by the mortgagee after objection—Suit by the mort¬ 
gagee for sale of the property — Usufructuary mort¬ 
gagor — Madras Agricultural Relief Act (4 of 1938), 
S. 9-A. 

The recitals in the mortgage clearly amount to a 
personal covenant to pay the debt and enabled the 
mortgagee to bring a suit for sale of the mortgaged 
property. The recitals follow the fixation of definite 
period for redemption. The withdrawal by the mort¬ 
gagee of the deposit made under S. 82 of the Transfer 
of Property Act after making his objection to the 
deposit will not operate to discharge the mortgage. 
It is not the law that once a valid deposit is made 
Ipso jure there is no subsisting mortgage which can 
be enforced or redeemed. Having regard to the 
scheme of Madras Act IV of 1938, S. 9-A is only 
intended to apply when the mortgagor seeks to 
redeem the mortgage. Although the mortgagor may 
be entitled to the benefit of sub-s. (9) (a) (i) of that 
section he cannot invoke it in the suit for sale by the 
mortgagee. (1902) 1 M L J 304 : 75 Mad L :W 543 
(2): AIR 1962 Mad 308 (308) (Pt A) (Pr 2). 

-S. 58 — Scope and object — Personal decree for 

balance against mortgagor — Personal liability is a 
question of construction of mortgage. See Civil P. C. 
(1908), 0.34, R. 0. AIR 1957 Pat 575 (DB). 

[Overruled on another paint in AIR 1958 Pat 030.] 

-Ss. 58 and 60— Simple mortgage or mortgage by 

conditional sale—Clog on redemption. 

A document which is essentially a simple mortgage 
an express personal covenant to pay does not cease 
to be a simple mortgage and becomes a mortgage by 
conditional sale merely because it contains a term 
under which the mortgaged property is to be deemed 
to have been sold outright on failure of payment of 
the principal money with interest by a certain date. 
Such a term in the mortgage amounts to a clog on 
the equity of redemption under S. 00 and is void. 
AIR 1955 Vin Pra 4 (5) (Pt A) (Pr 3). 


-wungage—inoivisiouity— splitting up of 
security — Amount of mortgage decree deposited in 
U^urt — Payment in instalments under Madras In¬ 
debted Agriculturists (Repayment of Debts) Act 

r 95 | 5 i7' E c e -!i“,° ot s P |jt U P security. See 
Civil P. C., S. 73. (1958) 2 Mad L J 560. 


S. 58 Simple mortgage — Absence of express 
term for sale—Remedy of mortgagee—Ss. 67 and 98. 

A executed a mortgage without possession.expressly 
agreeing to repay the mortgage money with interest 
at a specified rate. In case of default the mortgagee 
was given two options namely either to recover the 
money with interest calculated at a higher rate or to 
get possession of the land in lieu of the principal 
money. If the mortgagee exercised the second option 
the interest was to cease to run : 


Held, that the mortgage was not an anomalous 
mortgage where no decree for sale could be passed 
but it was a simple mortgage in which a right of sale 
was deemed to have been impliedly given to the 
mortgagee. Even assuming it was anomalous mort¬ 
gage the mortgagor having clearly undertaken to 
repay the amount with interest the mortgagee was 
entitled to file a suit for the recovery of the money 
and to have the property sold. A I R 1928 Mad 220 
(1), Distinguished. A I R 1958 Punj 309 (310) (Pr 5) 
(DB). 


-S. 58 - Civil P. C. (1908), O. 21, Rr. 54 (1), 40- 

Scope — Mortgagee entitled to claim realisation and 
mortgagor entitled to claim repayment of mortgage 
money — There is debt — Order 21, R. 40 and not 
0.21, R. 54 (1) applicable. See Civil P. C. (1908), O. 21, 
R. 54 (1). AIR 1960 Pat 190 (DB). 


22. Mortgage by conditional sale—General. 

(A) Sale or mortgage—Test of distinction. 

(B) Illustrations. 

(C) Proviso to S. 58 (c)— Effect. 


22. Mortgage by conditional sale—General. 


-S. 58—Pre-emptor whether bound by agreement 

to re-sell—Sale and agreement to re-sell forming part 
of same transaction—Pi e-emptor bound by agreement 
to re-sell. See Pre-emption. AIR 1963 All 194. 

• —S. 58(c)—Ostensible, meaning of—(Words and 
Phrases). 

Per Agarwala J.—The word ‘ostensible’ in S. 58 (c), 
T. P. Act has two meanings—(a) that the object bears 
a certain form or appearance without suggesting that 
it is or is not that of which it has the superficial ap¬ 
pearance; and (b) that the object bears a certain 
appearance but is not really that of which it bears 
the appearance. 

The word ‘ostensible’ Is used in the section in both 


senses and not in one only. 

Per Beg J. — The word ‘ostensible’ in clause (c) is 
used in opposition to the word ‘real.’ In other words 
it is used onlv in the second sense and do* “If 
first. Debi Singh v. Jagdish Saran SiDgh, ILR( l ,„ ' 
2 All 200 : AIR 1952 All 716 (724, 73G) (Pt D) (Prs 
11. 1041 (FBI. 


—S. 58 (c) —Sale or mortgage-Tests - Relation- 
lip of debtor and creditor - Determination ot- 
onsideration for repurchase calculated in particular 
anner — Effect. . , 

When one speaks of a mortgage one has in mindla 

lationship of a debtor and a creditor between thfr 
irties to the transaction. Where there is no und 
king by the seller to repay the sum and * 
i posed is an obligation on the buyer to reconvey 
e property if and in case the seller pays him a certai 
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amount calculated in a particular manner, the mere 
fact that the consideration for the repurchase is to be 
in a particular manner is not necessarily indicative of 
a subsisting relationship of a debtor and a creditor 
between the seller and the buyer. 1959 Andh L T 
457. 

—-S. 53 (c)—Sale or mortgage—Tests—Inadequacy 
of price—Plea raised in appeal — Maintainability— 
(Civil P. C. (1908), 0.41, fi. 1). 

The contention that the circumstance that the 
consideration for the alleged sale is considerably less 
than the true value of the property would point to a 
mortgage while the circumstance that the considera¬ 
tion for the sale represents the true value of the pro- 
perty would point to a sale when nothing has been 
suggested in plaint or in evidence cannot be enter¬ 
tained -in appeal for the first time. 1959 Andh L T 
457. 

-S. 58 (c) — Agreement for reconveyance— Pre¬ 
emption — Occupant selling his field — Sale deed 
and agreement to reconvey executed and registered 
on the same date—Vendor obtaining reconveyance of 
property within time prescribed — Transaction does 
not attract the right of pre-emption — Agreement for 
reconveyance binding on the pre-emptor. See Berar 
Land Revenue Code (1928), S. 180. (1963) 85 Bom 
L R 229. 

-—S. 58 (c)—Field ostensibly transferred — Trans¬ 
feror executing Kabuliyat — Transferee filing suit for 
recovery of lease-money — Suit maintainable. See 
Transfer of Property Act (1882), S. 108. -:1959 Nag 
L J (Notes) 133. 

—S. 58-Civil P. 0. (1908), S. 115-Question 
whether a certain transaction was a sale or mortgage 
—Lower appellate Court in the circumstances and 
having regard to evidence finding that it was sale — 
Finding held could not be challenged in revision 
application. See Civil P. C. (1908), S. 115, AIR 1950 
Bom 607. 


—S. 58 (c) — Proviso — Sale with agreement for 
reconveyance in two separate documents — Oral evi¬ 
dence to show that it was intended to be a loan or 
mortgage is inadmissible. See Evidence Act (1872), 
S. 92. AIR 1955 NUC (Cal) 2334 (DB). 

-S. 58—Absolute sale—Contemporaneous unregis¬ 
tered agreement to reconvey is inadmissible to prove 
that the deed of sale is in reality a mortgage by con- 
aJKonal sale. See Registration Act (1908), 3. 49. AIR 
1955 Hyd 179 (DB). 

■—S. 58—Construction—Mortgage or sale—Is purely 
a question of fact -Very little assistance can be deri- 

A,R 1953 MadhRha 143 

—-S.58 (l)—Suit for possession based on sale deed 

— Defendant can allege and prove that transaction 
was one for loan only-(E v idence Act, Ss. 91 and 92). 

In a suit for possession by plaintiff on the strength 
of a sale deed in his favour by the defendant it is 
open to the defendant to allege and prove that the 
sale was merely nominal and that the real transac- 
tlon was one of loan and the apparent sale deed 

of c ^aleral security for the transac- 

^ D c°cq ?* 92 of the Evidence Act 

nor S. 58(c) of the Transfer of Property Act would 

t n mT r i 0 io h «% de i fendaa E ra L sin * such contentions. 
L R 03 I A 120, Rel. on ; AIR 1938 Nag 335 i I L R 

(1939) Nag 1, Foil. 1962 M P L J (Notes) 199. 

— S. 58 (c)—Sale or mortgage—Test. 

There need not be a pre-existing mortgage transac. 
tion in order to create a mortgage by conditional sale. 
It Is enough if the document is in accordance with 

re ffi ren l ent of S. 58(c). Where a document of 
ostensible sale executed after 1929 contained a con- 


dition that on payment the vendee should transfer 
the property to the vendor with absolute permanent 
rights and the condition as to repurchase was em¬ 
bodied in the document and there were other cir¬ 
cumstances as to the price, the pre-existing creditor 
and debtor relationship, the purchase of the stamp- 
papers in the name of the transferor, etc.: 

Held, that the document was a mortgage by con¬ 
ditional sale. 1956 Mad W N 8 88 : (1956) 2 Mad L 
Jour 565. 

-S. 58 (c) — Condition to reconvey property not 

embodied in sale-deed executed by plaintiff on 7-5- 
1955—Transaction cannot be considered to be mort¬ 
gage and plaintiff cannot lead oral evidence con¬ 
trary to recitals of sale deed — Extension of Act to 
agricultural land in Part-B States of Mysore-M> sore 
Tiansfer of Property (Extension ^Agricultural Lands) 
Act (32 of 1951), S. 2. 

The provisions of the Transfer of Property Act, 
were applied to the former State of Mysore by the 
Part-B States (Laws) Act (3 of 1951), with effect from 
1-4-1951, ‘to the extent* that any of the provisions 
contained therein relates to matters with respect to ‘ 
which Parliament has power to make laws. 

Therefore, where in a sale deed executed by the 
plaintiff on 7-5-1955, i.e., after the Transfer of Pro¬ 
perty Act became applicable to Part-B States of 
Mysore, the alleged oral agreement to treat the tran¬ 
saction as mortgage and to reconvey the property on. 
payment of the mortgage money with interest was 
not embodied in the sale deed, the plaintiff could not 
get over the bar created by S. 58 (c) of the T. P. Act 
and the transaction could not be considered to be a 
mortgage by conditional sale, Hence, it was not open 
to him to lead oral evidence contrary to the recitals 
of the sale-deed. (1965) 1 Mys L J 141 j AIR 1965 
Mys 297 (299) (Pt A) (Prs 7, 8). 

-S, 58 (c) — Provisions of, have not ceased to be 

operative alter extension of Indian Evidence Act and 
Transfer of Property Act to Mysore State-S. 5,, 
Mysore Agriculturists Relief Act (1928), not void on 
ground of repugnancy to above Central Act—Nor is 
it impliedly repealed. See Debt Laws-Mysore Agri- 

S Ipo s x ts Relief Acc < 18 of 1928 )* s - 5 * 1965 Mys 


ur sms— liveaiioo oi more- 
gage by conditional sale — Antecedent transaction, 
resulting in relationship of debtor and creditor not 
essential. 

In order that there should be a mortgage by condi¬ 
tional sale it is not necessary that there should be an. 
antecedent transaction between the two patties 
resulting in the relationship of debtor and creditor 

«n!n ee °* them * By the v ? ry act b V which the parties 
‘U* 0 3 mortgage by conditional sale they can 
bring about the relationship of debtor and creditor. 

* a< ? l .b at 006 the parties built a house on 
tnei property in question at his own expense is a strong 
in support of the contention that he mort- 
gaged the property by conditional sale and did not 

(239) (Pr sf 39 MyS L 1 991 * AIR mz Mys 238 
—S. 58—Sale or mortgage. 

saSeedh?,? f P resUmpti<m attaching to an ostensible, 
o! ! .. ODUSOn the party alleging that an 

in , mortgage. 1954 Nag L J 
04 AIR 1954 Nag 193 (196) (Pt B) (Pr 17) (DB). 

IW (c) "Mortgage or sale-Deed sale on face- 

S at it is not a sale must give cogent reasons^ 
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and reliable evidence to support his case. (’52) 1952 
Nag L J (Notes) 48. 

® —8. 58 (c) — Conditions one and two — Sale or 
mortgage. 

(Obiter) Per Ray C. J. — A transaction evidenced 
by a deed which contains either the first or the 
second condition must be one of mortgage. By its 
very terms, it is made clear that the sale is not a 
completed and absolute one from the beginning but 
has the contingency of either becoming final and 
absolute or becoming void. 

Per Das J. — A transaction by way of an ex facie 
sale which contains a stipulation rendering the sale 
absolute in default of paymentor avoidiog the sale on 
payment, cannot be ipso facto held to be a mortgage 
without any consideration of the intention to be 
gathered from the other terms of the document and 
of the surrounding circumstances : Case law discus¬ 
sed. Xilamoni Bewa v. Mrutunjaya Pradhan, ILR 
(1951) Cut 281: AIR 1951 Orissa 362 (368. 377) 
(Pt B) (Prs 13 42) (FB). 

<•;-S. 58 (c) — Sale or mortgage — Delay in filing 

suit for redemption. 

Per Ray C. J. — Delay in launching the suit for 
redemption will not make the transaction a sale 
which from its very inception was a mortgage, 
whatever other equitable considerations might arise 
therefrom. Once a mortgage is always a mortgage. 

Per Das J. — Delay in seeking redemption is a cir¬ 
cumstance which must call tor scrutiny. Unexplained 
delay must receive its due weight as one of the rele¬ 
vant circumstances, by wav ot conduct where such 
conduct is admissible. Sm. N’ilamoni Bewa v. 
Mrutunjaya, ILR (1951) Cut 281 1 AIR 1951 Orissa 
362 (373, 378) (Pt C) (Prs 27, 45) (FB). 

-Ss. 58 (a) and 58 (c) — Applicability—Compro¬ 
mise between decree-holder and judgment-debtor 
that if decretal amount were paid within 12 months 
sale to be set aside—If not paid sale to be confirmed 
—If sale, or mortgage or mortgage by conditional 
sale. 

Held, that the compromise petition did not con¬ 
stitute a deed of transfer by the judgment-debtor in 
favour of the decree-holder by way of an ostensible 
sale, but the document was a mere recognition of the 
fact of the sale having been held by the Court — 
which sale was either to be set aside or confirmed in 
terms of the compromise. So long as the sale was 
subsisting the judgment-debtor had no interest in the 
property to transfer or mortgage the property. In 
order to make the document a mortgage by condi¬ 
tional sale, first requirement is that there should be 
ostensible sale of the property by the mortgagor, i.e., 
the transferor. Therefore the compromise was not a 
mortgage by conditional sale. Similarly it was not 
also a mortgage, the first requisite of which was the 
transfer of an interest in the property. ILR 37 Pat 
904 : 1958 R L I R 698 j AIR 1959 Pat 239 (241 to 
243) (Prs 8, 12, 13, 15) (DB). 

-S. 5S (c) — Mortgage by conditional sale — 

If loan. 

Suit for foreclosure by plaintiff on the basis of a 
mortgage by conditional sale is a suit for recovery of 
money within S. 4, Bihar Money-Lenders Act as 
money advanced is a loan within S. 2 (f) of the Act 
— S. 4 therefore applies to such a case. See Debt 
Laws—Bihar Money Lenders Act (3 of 1938), S. 2 (f). 
1959 B L J R 145 : (1959) Pat L R 7. 

-S. 58 — Document in form of sale — Plea that it 

is really a mortgage by conditional sale — Onus is on 
•oarty setting up the plea to establish it — (Evidence 
Act (1872), Ss. 101 to 103). 54 Pun L R 42 : AIR 1952 
Punj 181 (183) (Pt C) (Pr 12). 


22 (A). Sale or mortgage—Test of distinction. 

•-S. 58 (c) — Sale and mortgage by conditional 

sale—Distinction—(Evidence Act (1872), S. 92). 

The question whether by the incorporation of a 
condition a transaction ostensibly of sale maybe re¬ 
garded as a mortgage is one of intention of the 
parties to be gathered from the language of the deed 
interpreted in the light of the surrounding circum¬ 
stances. The circumstance that the condition is in¬ 
corporated in the sale deed must undoubtedly be 
taken into account, but the value to be attached 
thereto must vary with the degree of formality at¬ 
tending upon the transaction. The definition of a 
mortgage by conditional sale postulates the creation 
by the transfer of a relation of mortgagor and the 
mortgagee, the price being charged on the property 
conveyed. In a sale coupled with an agreement to 
reconvey there is no relation of debtor and creditor 
nor is the price charged upon the property convey¬ 
ed, but the sale is subject to an obligation to re¬ 
transfer the property within the period specified. 
What distinguishes the two transactions is the rela¬ 
tionship of debtor and creditor and the transfer be¬ 
ing a security for the debt. The question in each 
case is one of determination of the real character of 
the transaction to be ascertained from the provisions 
of the deed viewed in the light of surrounding cir¬ 
cumstances. Oral evidence of intention is not ad¬ 
missible in -interpreting the covenants of the deed 
but evidence to explain or even to contradict the 
recitals as distinguished from the terms of the docu¬ 
ments mav of course be given. Evidence of con¬ 
temporaneous conduct is always admissible as a 
surrounding circumstance; but evidence as to sub¬ 
sequent conduct of the parties is inadmissible. 
Bhaskar Waman Joshi v. Shrinarayan Rambilas 
Agarwal, (1960) 1 Ker L R 142: 1957 Jab L J 1032: 
(1960) 1 M L I (SC) 87 : (1960) 1 Aodh W R (SC) 
87 : 1980 SC J 327: (1960) 2 S C R 117 : (i960) 2 
S C A 189 : (1960) M P C 409 : A I R 1960 S C 301 
(304 to 307) (Prs 7, 8, 9, 13). 


-S. 5S — Absolute sale with condition to repur¬ 
chase or mortgage by conditional sale — Test to 
decide-Intention of parties—Deed—Construction. 

Whether a transaction evidenced by a document is 
an absolute sale with a condition to repurchase or 
is a mortgage by conditional sale, the Court has to 
determine the real intention of the parties. The 
mere form in which the document is couched is im¬ 
material. The intention of the parties has to be 
gathered from the terms of the documents themsel¬ 
ves, and from such of the surrounding circumstan¬ 
ces as are required to show in what manner the 
language of the documents is related to the existing 


,cts. 

The day on which the deeds of transfer were exc¬ 
ited by the transferor, the fact that the agreement 

> reconvey the property was a contemporaneous or 
simultaneous act on the part of the transferee goes 

> support the contention that the transactions em- 
odied in the two documents constituted a single 
ansaction, and were intended by the parties to 
and as a whole. This fact by itself, however, is 
ot conclusive of the matter: 

Held, on the facts and terms embodied in t / 1 ® c ^ 0 , cu r 
tents that the transaction in question was intended 
y the parties to be one of mortgage, and not one or 
lie. 1957 All W R (HC) 719: 1957 All L J 724 . 
IR 1957 All 740 (741, 742) (Pt A) (Prs 4, 5) (DB). 

—Ss. 58 (c) and 54 — Evidence Act, S. 92 — Deed 
whether sale with condition of repurchase or mort¬ 
age with conditional sale—Intention to be gathered 
rom deed and surrounding circumstances Ural 
vidence not admissible. See Evidence Act (18/2), 
;. 92. AIR 1952 All 200 (DB). 



TRANSFER OF PROPERTY 

— S. 58 (c) — Sale or mortgage —Tests—Language 
of deed, if sole test. 

A mortgage by conditional sale is ostensibly a sale. 
The law provides that even though a transaction may 
ostensibly be a sale, it will nevertheless be treated as 
a mortgage if the intention was not an out and out 
sale but to advance the money to the transferor and 
to give him a right to get back the property on the 
repayment of the money and if the property was 
transferred only for the purpose of serving as a secu¬ 
rity for the money advanced. 

No hard and fast rule can be laid down as to when 
a transaction is an out and out sale and when a mort¬ 
gage by conditional sale. It depends upon many cir¬ 
cumstances. 

The real test in such cases is to see the intention of 
the parties. Intention can be judged only from the 
surrounding circumstances. If the Courts were to go 
only by the language used in the deed then there 
would hardly be any case of a sale which could be 
treated as a mortgage : 

Held on facts that ‘the transaction in reality was 
one of mortgage by conditional sale and not an out 
and out sale. AIR 1950 A11430 (431, 432) (Prs 5, 6, 

9,14). 

—S. 58 (c) as it stood before Amendment of 1929 
—Sale or mortgage—Rule of construction. 

Prima facie an absolute conveyance containing 
nothing to show that the relation of debtor and 
creditor is to exist between the parties does not cease 
to be an absolute conveyance and become a mort¬ 
gage merely because the vendor stipulates that he 

shall have a right to repurchase.In every 

such case the question, is, what upon a fair construc¬ 
tion is the meaning of the instruments ? Intention 
of the parties as expressed in the covenants is the 
determining factor. I L R 12 All 487 (PC); 44 E R 
924, Rel. on. 1959 Andh L T 457. 

—S. 58 (c)-Sale or mortgage — Tests — Non-deli¬ 
very or postponement of possession. 

In a case of a sale and an instrument of reconvey¬ 
ance the fact the receipt of rent by the vendee from 
the lessee is postponed will not indicate that the 
S j r I s *° cont *? ue in possession until that date 
and the non-delivery of possession contempora¬ 
neously with the deed points to the transaction beiDg 
a mortgage. The right to collect rent may be post¬ 
poned because the lessee has already paid the vendor 
the advance rent till that date. Significance may 
a “ ac “ to non-delivery of possession only in a case 
where the possession is to come into effect from the 

?Qco » jl J2E tbe sale becoming irrevocable. 

Andh L T 457. 

—jS. 58 (c)— Sale or mortgage—Tests—Duration of 
period. 

A period of one year and five months during which 
the repayment was to be made by the seller is not a 
r ^ od iad * cative of the m °rtgage. 1959 Andh 

Li Jl 457. 

-— S. 58 (c) —Sale or mortgage — Tests-Agreement 
to reconvey made contemporaneously with sale-deed 
—fcittect. 

While it may be true that where an agreement to 
reoonvey comes into existence after a lapse of time 
trom the date of the sale, it is to be construed as a 
mere contract for repurchase, it does not follow, that 
the tact that it came into existence contemporaneously 
with the sale deed is a sure sign of the transaction 
being a mortgage. It was never the law that every 
transaction of sale followed immediately by an agree- 

F?. c ®“X e ?, s & 0 , u J d rt be dflemed to be a mortgage. 
ILR 12 All 387, Ref. 1959 Andh L T 457, 8 
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-S. 58 (c)—Sale or mortgage - Tests - Time for 

repurchase not being of essence of contract—Effect. 

The fact that time is not made the essence of a con¬ 
tract of repurchase does not make the transaction a 
mortgage. The general rule of course is that stipula¬ 
tions relating to conveyance of immovable property 
are not treated as stipulations which make time essen¬ 
tial. But a right to enforce a covenant to repurchase 
is different from a right to redeem a mortgage. If 
there can be agreements to reconvey in which time is 
not of the essence, even assuming that time is not of 
the essence in a given case, there is no reason why 
the deed of reconveyance should not be interpreted 
as one such. 1959 Andh L T 457. _ 

—— S. 5S (cl—Mortgage by conditional sale and sale 
with condition for repurchase — Test of — Evidence 
admissible. 

The transaction contemplated in S. 58 (c) is osten¬ 
sibly a sale and the parties to it are described as 
‘buyer* and “seller”. Simply because a document 
describes a transaction as sale, this by itself can raise 
no presumption that the transaction is a sale. Subse¬ 
quent conduct cannot be proved to show that the 
intention of the parties was something other than 
that expressed in the document. The intention of the 
parties must be gathered from the terms of the docu¬ 
ment itself and the surrounding circumstances. 
Under the proviso to S. 58 (c) a document to be con¬ 
structed as a mortgage by conditional sale, both the 
conditions of sale and repurchase must be found in 
same document. But the converse does not hold good 
and if both the conditions are incorporated in (he 
same document, it does not necessarily mean that it 
must be a mortgage and not a sale. AIR 1954 S C 
345, Foil. In a sale coupled with an agreement to re¬ 
convey there is no relation of debtor and creditor nor 
is the price charged upon the property conveyed, but 
the sale is subject to an obligation to retransfer the 
property within the period specified. What distin¬ 
guishes the two transactions is the relationship of 
debtor and creditor and the transfer being a security 
for the debt. The form in which the deed is clothed 
is not decisive. AIR 1900 S C 301, Foil. 

Where the document incorporated ostensibly an 
absolute sale of the land for Rs. 400/-and at the 

nonA/ 8 transact * on the transferor owned a sum of 
ns. 200/- to the transferee and there was nothing to 
show that the purchase price viz,, Rs. 400/. was 
inadequate and the document further provided that 
the transferor would get back the land if he was able 
to return the purchase money within 3 years: 

Held, that the relationship of debtor and creditor 
could not be said to have been continued and the 

nSXSVt: i nUSt regarded as one of sale, ILft 

i£ 908) J 5 Assam 490 , AIR 1965 Assam 90 (91, 92) 
Irrs o f 7» o). 

:— S - 58 (®) “ Sale or mortgage — Tests — Oral evi¬ 
dence regarding intention of parties not permissible. 

In determining the question whether a particular 
transaction amounts to a transfer by sale or a mort¬ 
gage by conditional sale, the Court can look into the 

i«MA d0CU y entS a . e 8 ed to constitute the same trans¬ 
action and can also take into consideration the cir- 

S^,^ D 5 es * ° f i j e ca ? e * But lhe P arties cannot be 
* e "«? d to lead oral evidence on the intention of 

Ju,n£ art 6S u*t 8 * 1 ®° °j tbe transaction, as such evi¬ 
dence would be barred under S. 92, Evidence Act. 

Sund* 610 are two separate documents viz., a sale 
nnfv ?k d an i ag f e j e A nt t0 reconvey the property and 

acreement Sa /h«d e6 d % regist9red and not the deed of 
IShfTw de ?,£ °f a 8reement would be inadmis- 
sible* in evidence, if the transaction is treated to be a 

mortgage by conditional sale. But the ^regktrattoo of 

an ordinary agreement is not necessary and conse 

onf nt fe’ tbe transactioa amounts to a rale out and 
out, the agreement, even if unregistered, can be eu- 
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forced and would be permissible under the law as a 
separate contract between the parties. Thus the fact 
that the agreem-nt was not registered can be used to 
^e transaction was not a mortgage by con¬ 
ditional sale. S 58 (c) contemplates a certain date by 
which the payment of the mortgage money has to be 
made. \\ here no date has been specified for the pay¬ 
ment of the mortgage money but the option is given 
to the mortgagor to repay the sum at any time when 
he likes the transaction does not come within the 
four corners of a mortgage by conditional sale as 
defined in S. 58 (c). 1956 Madh B L J (Bhopal) 125 j 
AIR 1956 Bhopal 59 (61) (Pt B) (Prs 6. 8). 

-S. 5S (c) — Ambiguous deed—Principles of con¬ 
struction — Sale with condition of re purchase or 
mortgage by conditional sale—Test. 

Of a document couched in language of uncertainty, 
dubiousness and ambiguity, it is not possible to find 
out or to determine the nature of the document from 
a reading of the document itself. In such a case one 
has to see what type of document the parties intended 
to create or what was the intention of the parties as 
envisaged in the document. The decision of the 
question whether a particular document is a mortgage 
by conditional sale or a sale out and out with a con¬ 
dition of repurchase dep;nds on the particular facta 
of each case and the intention of the parties entering 
into the ‘transaction’. It is reasonable to suppose that 
persons, who after the amendment of S. 58 of T. P. 
Act by the Amending Act (20 of 1929) choose not to 
use two documents do not intend the transaction to 
be a sale unless they displace that presumption by 
clear and express woids and that if the conditions of 
S. 58 (c) of the Transfer of Property Act are fulfilled, 
then the deed should be construed as a mortgage : 

Held, on facts that the deed was a deed of mort¬ 
gage by conditional sale. (1959) 63 Cal W N 430. 

-S. 58 (c)— Sale or mortgage—Determination of— 

Tests. 

The question whether a given transaction is an 
outright sale with a condition of repurchase ora 
mortgage by conditional sale must be decided on its 
own facts. Broadly speaking it depends on the inten¬ 
tion of the parties to be gathered from the contents 
of the document and the surrounding circumstances, 
as to whether an absolute right in the property is to 
vest forthwith in the transferee subject only to the 
condition regarding retransfer or on the other hand 
a sale is to come into effect on a future date. If the 
transferee became entitled to all the rights of the 
transferor on the date of the execution of the docu¬ 
ment the document will be regarded as a sale. But 
if the absolute transfer of right is intended to be post¬ 
poned so as to take effect only on a future date the 
transaction will be held to be one by way of mort¬ 
gage. In the former case the ownership vests in the 
transferee from the date of the document and there 
is no question of any debt coming into existence after 
the date of the transaction, while in the latter case 
the debt subsists and the right to redeem remains 
with the debtor. I L R 12 All 387, Relied on. Again 
as a matter of construction, the fact that a transaction 
is emboclied in one document and not two and its 
terms are covered by S. 58 (c) may give rise to the 
Inference that it is a mortgage by conditional sale 
unless there are express words to indicate the con¬ 
trary or in a case of ambiguity the atteudant circum¬ 
stances necessarily lead to the opposite conclusion. 
1957 Ker L ) 525 s 1957 Ker L T 550 : A I R 1957 
Ker 169 (170) (Prs 3 to 7). 

-S. 58 fc)—Mortgage by conditional sale and sale 

with condition of retransfer — Distinction. A I R 

1955 N U C (Madh B) 5646 (DB). 

Ss. 58 and 54—Sale or mortgage—Tests. 


The tests which have to be applied for determining 
whether the transaction between the parties is a 
mortgage by conditional sale or an absolute sale 
coupled with a condition of repurchase are : 

If the purchasers do not desire that their transac- 
tion should be interpreted as a mortgage by condi¬ 
tional sale, they must insist on tsvo separate docu¬ 
ments which can never be construed as a mortgage 
under the law. If, however, they choose to incor¬ 
porate the condition cf repurchase in the same docu¬ 
ment, they must insist that clear and express words 
excluding the mortgage are incorporated in the same 
document. If they do not insist on these two things, 
and the condition of repurchase is in the same docu¬ 
ment, then, however ostensible the first part con¬ 
veying absolute title to the purchaser may be, Courts 
will hold that a mortgage was intended and they will 
go to the surrounding circumstances only if there be 
amb ; guity, but not otherwise. A I R 1955 Nag 272 : 
(1955) Nag L J 344, Held correctly decided and 
Relied on. 

Held, on an application of the above tests, the 
transaction in the suit was to be regarded as a mort¬ 
gage by conditional sale and not as an absolute sale 
with a condition of repurchase. ILR (1957) Madh 
Pra 2S i 1957 Jab L J 195 r 1957 M PC 196 : 1957 
M P L J 101: A I R 1957 Madh Pra 207 (209) 
(Prs 14, 15). 

-S. 5S (c) — Mortgage by conditional sale or sale 

with a covenant for re-purchase—Tests. 

The crux of the distinction between a mortgage by 
conditional sale and the sale with a condition of 
re-transfer lies in the fact that the former is a debt 
the payment of which is charged on the property 
conveyed, whereas in the latter no relationship of 
debtor and creditor subsists. The introduction of the 
proviso to S. 58(c) of the Transfer of Property Act, 
by amending Act 20 of 1929 makes it explicit that 
one or other of the conditions contemplated in the 
definition of mortgage by conditional sale should find 
a place in the document itself which elfects or pur¬ 
ports to effect the ostensible sale. 

The period fixed in the document is a condition for 
the performance and after the expiry of the period, 
the right reserved is itself at an end. The period fixed 
in the deed is not the period of limitation prescribed 
for any suit and cannot be extended during period 
Court was closed. 

In the instant case, on the question of intention 
and other evidence it was held that the conveyance 
was an out and out sale with a covenant for re-pur¬ 
chase. (I960) S C J 327 ; (1928) 55 Mad L J 198 ; L R 
55 I A 243 : I L R 51 Mad 533 (PC); (1950) S C Jit 
(1940) F C R 441 : (1950) 1 Mad L J 083 : A I R I9o0 
F C 38, Followed. (1961) l Mad L J 445 : 1961 Mad 
W N 112 i 74 Mad L W 23 : I L R (1961) Mad 387 i 
A I R 1961 Mad 276 (278, 279) (Pt A) (Prs 4, 5). 

[Reversed in A I R 1900 S C 902.] 

-S. 5S (c) - Applicability - Sale with option to 

re-purchase and mortgage by conditional sale—Tests 
to decide—Deed—Construction. 

The question whether a given transaction is mort¬ 
gage by conditional sale or a sale outright with a 
condition of repurchase has to be decided on its facts 
with reference to the attendant circumstances, such 
as the existence of the relationship of debtor ana 
creditor between the parties at the date of the suit 
transaction, the absence of a separate document 
providing for re-conveyance, etc. 

(On a construction of the deed in the instant case 
having regard to the surrounding circumstances it 

was held that the transaction was a m0 . rt pg e .^ 
conditional sale to which the Provisions of 8. 9 -A or 
Madras Act (4 of 1938) are applicable.) (19o4) 1 Mad 
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L T 70S : (1954) S C J 469 (SC), Rel. on. 1956 Mad 
W N 164 : 69 Mad L W 546 : (1956) 1 Mad L J 388. 


-S. 58 (c)—Applicability—Sale with an option to 

repurchase and mortgage by conditional sale—Tests 
to determine—‘Vayida crayam' and ‘Suddha crayam’ 
—Meaning of—Deed—Construction. 

The question whether a given transaction is a 
mortgage by conditional sale or a sale outright with 
a condition of repurchase is a vexed one and each 
case has to be decided on its own facts and it is not 
possible to lay down the exhaustive list of factors 
that could apply to all cases. But there are certain 
general principles that have to be considered in con- 
nection with these cases to find out the nature of the 
transaction. The term ‘Vayida crayam’ in a deed of 
sale is used in contradistinction to ‘suddha crayam’ 
and means nothing more than the fact that the docu¬ 
ment is a sale-deed with a condition to repurchase 
within a fixed period and not absolute sale without 
any such condition. 

(On a construction of the deeds in their sur¬ 
rounding circumstances the transactions evidenced 
by the deeds in the instant case were held to be sales 
with a condition to repurchase and not mortgages by 
conditional sale.) 1956 Mad W N 165 j 69 Mad L W 
548 s (1956) 1 Mad L J 385. 

-S. 58—Sale or mortgage—Tests for determination 

stated — Deed in question held to be a mortgage by 
conditional sale and not aa outright sale. (’51) 64 
Mad L W 812 : 195L Mad W N 779 i I L R (1952) 
Mad 604 : (1951) 2 Mad L J 366 : A I R 1952 Mad 
11 (12) (Pt E) (Prs 7, 8) (DB). 

-S. 5S—Sale or mortgage—Test. 

Where the contents of the deed clearly show that 
it is an out and out sale deed, the mere fact that the 
word ‘Mahajan’ has been used in the deed will not 
be sufficient to prove that the deed was ODly intended 
<o embody a loan transaction. AIR 1954 Pat 580, 
Rel. on. A I R 1957 Manipur 9 (11) (Pt A) (Pr 4). 

irttol’ —Mysore Transfer of Property Act (4 of 
1918), S. 58 (before amendment by Act 10 of 1938)— 
Sale or mortgage—Documents of sale and agreement 
to reconvey whether constitute mortgage—Principles 
See Mysore Transfer of Property Act (4 of 

58 (before amendment by Act 10 of 1938). 
1962 Mys L J (Sup) 534 (DB). 


T""S* 58, Proviso—Mortgage or sale with conditii 
or reconveyance — Tests — Singleness of transacts 
is not conclusive test — Transaction held not moi 
gage but sale with condition of reconveyance. 

fl ? e p f9 v [ s ° t0 S. 58 merely declares that a tran 

3?Hnnai Wh u f 0 5 reated i as 3 mortgage by co 
ditional sale shall be deemed to be a mortgage on 

it the condition is embodied in the document whi< 

?nr eC h^ r - purp ? rts to eff ? ct the S3le - 11 is a0 authori 
lijj 1id jng [bat merely because the condition 
embodied m the same document the transaction mu 

a mort 8 a ge. 49 All 405 ; 51 M' 
« L. « 187 , Rehed on. 

t ! ie ™ ain , tesls distinguish a mortgage 1 

^L 0113 33 6 I™? a sale withl a condition 1 
I s £ wbeth , er the relation between tl 

what LlV^ 1 0 , a creditor aad a debtor and wheth 

was in^ndS Cr » b 1? V p ? r !i hase “ one y in the dei 

. b ? treated as a loan. The nature . 

and d ?A Um0nt if t0 be determined from its conten 
and from such extrinsic evidence afforded by tl 
surrounding circumstances to show the relation 

HGEwThSKS 86 t0 the existing facts. 51°M: 

er ! ng the nature oi the docume 
tine it consideration almost any pe 

tinent matter including preliminary negotiations. 


Held, on consideration of internal and external 
evidence that the transaction was a conditional sale 
and not a mortgage. ILR (1952) Mys 247 : AIR 1953 
Mys 105 (105) (Pr 2) (DB)» 

-—S. 58—Distinction between sale and mortgage. 

In considering whether a transaction is a sale or 
mortgage though the matter is one of the intention of 
parties, the intention is to be gathered only from the 
document, though the surrounding circumstances 
may be looked iDto to see in what way the language 
of the document is related to existing facts. 22 All 
149 (PC), Foil. 

When the question is whether a transaction is a 
sale or a mortgage, it is an inviolable rule that upon 
such a question the Court must find the substance 
behind the form. But where the oral evidence is 
unreliable and contradictory the Court cannot safely 
depait from the written evidence of the documents, 
AIR 1940 P C 178 (179), Foil. 1954 Nag L J 64 » AIR 
1954 N.i? 193 (196) (Pt A) (Pr 15) (DB). 


-—5. 5s (c) — Sale or mortgage — Tests of distinc¬ 
tion. 

The surrounding circumstances that tend ’to show 
that a transaction is a mortgage and not a sale, though 
in form a sale, are : 

(i) Whether the vendee has reserved to himself the 
right to recall the money at a future date thus indi. 
eating that the relationship of debtor and creditor is 
preserved between the vendor and the vendee. AIR 
1924 P C 220, Foil.; 

(ii) Whether there was any bargaining between the 
parties to settle an adequate price and whether the 
price actually paid is adequate in all the circum¬ 
stances of the case—a priee below the true value of 
the property indicates a mortgage; 

(iii) Whether there was any agreement to pay 
interest; 

(iv) Whether the handing over possession of the 
property indicate sale; and 


(v) Whether the fixation of a short period of time 
for repurchase and making time of the essence of the 
transaction. 

Note.—Applying all these tests together, parti¬ 
al arly the test about the debtor and creditor, it was 
held in this case that the document was a mortgage 
and not a sale with condition of repurchase. 1954 

L J 64:AIR 1954 Nag 193 (197, 198 to 200) 
(Pt E) (Prs 20, 27, 35 to 38) (DB). 1 


■os. oo ana o* 


—-- mortage oy conamonal sale 

and sale with condition of repurchase — Distingui 
shing features of former - Distinction is to be made 

form° klDS int ° COntents °* documents and not by its 

There is a clear legal distinction between the two 
concepts, a mortgage by conditional sale and a sale 
with a condition ot repurchase. The former is a 
mortgage; the relationship of debtor and creditor sub. 
sists and the right to redeem remains with the debtor. 
The latter is an out and out sale whereby the owner 
transfers all his rights in the property to the purchaser 
reserying a personal right of repurchase. The ques. 

clnVJ 5 . y bicb category a document belongs pre¬ 
sents a real difficulty which can only be solved bv 
ascertaining the intention of the parties on a consU 
deratmn of the contents of the document and other 
relevant circumstances : AIR 1903 S C 1900, Rel on 
The postponement of absolute character of legal title’ 
of the transferee till the expiry of certam date and 
avo^ance of the entire transaction on repay ment 

? 6 ,i a ; sferor ar ® tbo two features laid down hi 

s^l^-rhe fnrmf A f Dg t0 m0 t rt ? age b V conditional 
mlLfoi h ^edianguageof the document is not 

o“‘ c‘oU t i,Ur d t0 have ° 0n,ai “ ed 0De or both 
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Held on facts that it is clear that there is a rela¬ 
tionship of debtor and creditor as between the trans¬ 
feror and the transferee, the transaction evidenced by 
the document must be considered as a mortgage by 
conditional sale and not a sale with a condition of 
repurchase. (1965) 31 Cut L T 233. 

-S. 58 — Question whether document is mortgage 

by conditional sale or out and out sale — Construc¬ 
tion of document — Principles — Surrounding cir¬ 
cumstances should be considered — Deed — Cons¬ 
truction. 

The principles to be followed in construing a 
document regarding which there is controversy as to 
whether it is a mortgage by conditional sale or a 
sale with condition for repurchase are that the true 
intention of the parties in entering into the transac¬ 
tion must be found out on a proper construction of 
the document along with the surrounding circum¬ 
stances: that where there is a condition for re¬ 
purchase embodied in the document itself, there may 
be a presumption in favour of the view that the 
transaction is a mortgage; and in such a case oral 
evidence of the subsequent conduct of parties is 
wholly irrelevant. The gross inadequacy of the price 
is, also an important circumstance in favour of the 
transaction being only a mortgage: 

Held, on the facts of the case that the condition 
mentioned in the deed was inconsistent with the 
document being an out and out sale. AIR 1951 Orissa 
362, Foil. ILR (1961) Cut 487. 

-S. 58 (c)—“Mortgage by conditional sale” or sale 

with condition of re-purchase — Tests—Document 
held to be mortgage by conditional sale. 

A mortgage by conditional sale is transaction by 
which the transferee becomes entitled to the property 
as absolute owner if the transferor fails to pay the 
money within the stipulated period. For that, no 
other deed of transfer is necessary and the absolute 
ownership of the transferee does not date from the 
date of expiry of the stipulated period but from the 
date of execution of that mortgage bond. The tran¬ 
saction of mortgage assumes the character of sale by 
a legal fiction on account of a special condition in¬ 
corporated in that document the transferor failing to 
get back the property on the repayment of the money 
given by the transferee. There can also be a docu¬ 
ment in lorm or appearance a deed of absolute sale 
with more or less such a condition. The difficulty in 
ascertaining the real nature of the transaction arises 
in the latter case, because that may have semblance 
of a sale with a condition of repurchase as well as a 
mortgage by conditional sale. A decisive difference 
between those two kinds of transactions is that in 
case of sale there is an absolute transference of 
ownership from the vendor, but in the other case the 
vendee’s title will be absolute only in default ol pay¬ 
ment at a particular time by the vendor. Even where 
a condition of repurchase is included in a deed of 
sale, the vendee’s title does not wait to be absolute 
till the expiry of the time fixed for re-purchase. Since 
in a mortgage by conditional sale there is a postpone¬ 
ment of acquisition of absolute title for some time, 
that acquisition can be prevented by the vendor pay¬ 
ing back the money to the vendee. On such payment 
the transaction in favour of the vendee becomes void, 
that is, whatever interest the transferee had in the 
property becomes inoperative. In case of a sale when 
the vendor performs his part of the condition by pay¬ 
ing back the consideration money to the vendee, the 
transaction of sale in favour of the vendee does not 
become void, but only comes to an end. The two 
things characteristics of a conditional mortgage (mort¬ 
ice by conditional sale), are therefore the postpone¬ 
ment of absolute character of the legal title of the 
transferee till the expiry of a certain date and avoi¬ 
dance of the entire transaction on repayment Dy the 


transferor. These two features are inconsistent with a 
sale and cannot, therefore, find place in a deed of 
actual sale. That is why Cl. (c) of S. 58 of the Trans¬ 
fer of Property Act has laid down those two features 
as appertaining to mortgage by conditional sale irres¬ 
pective of the form and language of the document: 

Held, on facts that the document evidenced a tran¬ 
saction of mortgage by conditional sale. AIR 1964 
Pat 193 (195 to 197) (Prs 5, 9) (DB). 

-S. 58—Mortgage or sale—Test. See Evidence Act 

(1872), S. 92. AIR 1957 Pat 673 (DB). 

-S. 58—Sale or mortgage-Test of distinction. 

The mere fact that the conditions on which a mort¬ 
gage can be redeemed are onerous would not be suffi¬ 
cient to justify a Court in comiDg to the conclusion 
that the transaction which purported to be a mort¬ 
gage was a?sale. 1954 B L J R 486 : ILR (1954) Pat 
638 : AIR 1954 Pat 562 (565) (Pt B) (Pr 13) (DB). 

-S. 58—Transaction whether sale with stipulation 

for repurchase or mortgage with conditional sale— 
Tests—Transaction held sale with stipulation for re¬ 
purchase. 

In order to see whether a transaction is a sale with 
a stipulation for repurchase or a mortgage by condi¬ 
tional sale, the tests to be applied are:— (1) The exis- 
tence of a debt, (2) the period of repayment a short 
period beiDg indicative of a sale and a long period of 
a mortgage, (3) the continuance of the grantor in pos¬ 
session indicates a mortgage, (4) a stipulation for 
interest on repayment indicates a mortgage,(5) a price 
below the true value indicates a mortgage and (6) a 
contemporaneous deed stipulating for reconveyance 
indicates a mortgage, but one executed after a lapse 
of time points to a sale : 

Held, on facts that the transaction was an out and 
out sale with a stipulation for repurchase and not a 
mortgage by conditional sale. Case law ref. 54 
Pun L R 42 : AIR 1952 Punj 181 (183) (Pt B) (Pr 15). 


22 (B). Illustrations. 

I-S. 58 — Mortgage by conditional sale and sale 

ri th condition of repurchase—Distinction—Tests. 

There is a clear legal distinction between the two 
oncepts, a mortgage by conditional sale and a sale 
uth a condition of re-purchase. The former is a 
lortgage, the relationship of debtor and creditor sub- 
ists and the right to redeem remains with the debtor, 
he latter is an out and out sale whereby the owner 
ransfers all his rights in the property to the purchaser 
jserving a personal right of re-purchase. 

Held, that the executant (appellant) described the 
ransactiou as a sale and the respondents as vendees, 
he amount paid was described as consideration tor 
ae sale. Usual covenant of title was given and there 
/as a provision of reconveyance in case of payment 
f the prescribed amount within the time agreed 
pon. The total area of the land mortgaged in the 
ear 1923 was 13.17 acres and the amount advanced 
hereunder was Rs. 1,600. Only one year thereafter 
ut of the said extent, 12.6 acres was transferred by 
be document in question for a sum of 48 W, 
hat is if the contention of the appellant was correct 
smaller extent of land was mortgaged for a higher 
mount. It was improbable that a mortgagee wo Id 
dvaoce an additional amount and take » mortgage o, 
smaller extent in discharge of an earlier mortgage 
/hTreunde e r a larger extent ot land was given as^secu- 

onduc^J tiiis'^would'be^dinchkig^circumstance m 

1 ML J°ToTi^IR 195 a 4 

)istinguished. Bhoju Mandal v. 
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S C R 82 : AIR 1963 S C 1906 (1907 to 1909) (Prj 4, 
6, 7). 

•-Ss. 58, 12 — Sale deed not deed of reconvey¬ 

ance on same dates — Transaction held not mortgage 
by conditional sale — Reconveyance on original ven¬ 
dor s performing certain conditions — One of condi¬ 
tions not performed — Court will not relieve against 
forfeiture—Contract Act (1872), S. 74. 

Held, on facts that (1) the sale deed, the deed of 
reconveyance and the rent note were parts of the 
same transaction and that the transaction was not one 
of mortgage by conditional sale; (2) that the Court 
could not relieve the plaintiff against the forfeiture 
clause. If the original vendor i.e„ the plaintiff failed 
to act punctually according to the terms of the con¬ 
tract the right to repurchase would be lost and could 
not be specifically enforced. Refusal to enforce the 
terms specifically for failure to abide by the condi¬ 
tions did not amount to enforcement of a penalty and 
the Court had no power to afford relief against for¬ 
feiture arising as a result of breach of such a condi¬ 
tion. AIR 1950 F C 38, Bel. on. 

It is true that equity relieves against penalties when 
the intention of the penalty is to secure payment of a 
sum of money or attainment of some other object and 
when the event upon which the penalty is made pay¬ 
able can be adequately compensated by payment of 
interest or otherwise. But where under a contract, 
conveyance, or will, a beneficial right is to arise upon 
the performance by the beneficiary of some act in a 
stated manner, or at a stated time, the act must be 
performed accordingly in order to obtain the enjoy¬ 
ment of the right and in the absence of fraud, acci¬ 
dent or surprise, equity, will not relieve against a 
breach of the terms. K. Simrathmull v. Manjalingiah 
S>* de r. <1962) 2 Ker L R 72 i (1962) Supp 3 S C R 

0>tV) (F?4) S C D 701 : AIR 1963 s c 1182 (1183) 

—Ss. 58 (c) and 54-Proviso to S. 58 (c) - Condi¬ 
tion of repurchase embodied in deed itself is not 
necessarily conclusive-intention is to be gathered- 
Transachon held out and out sale with a condition of 
^PJ^hase and not mortgage by conditional salp 

^ DB )! 952 AH 200 (2 ° 2 t0 204> (Pt B) (Prf 12,17 * 18) 

^7p S hv 8 o&9 UeS , ll ’°? whelher transaction is mort¬ 
gage by conditional sale or an outright sale-Deter¬ 
mination—Teat—Transaction held an outright sale. 

There was an agreement on 15th July 1923 to sell 
the property for Rs. 3,400 to the transferees by the 
transferor. Towards payment of the price the trans 

tn fwA Un u ert °° k - t0; j schar J 8 e d e b ts of Rs. 2,890 due 
XLkI M "? ari 5 and P aid Rs. 500 to transferor to 
EfiW ° f lher debts Only cash of Rs. 4 was Zen 

of ?ale tr ^; waft's 192 T 5 J h “ d °~ 

“□“of Vo “ Mir ° h 1925 *° ls * March Pe i9l7) W o“ 

rent of Rs. 20 per mensem. It was recited in tha 
document that the vendors had deliveredAssess on 
of the property to the vendees that very daHnd 
vendees could take physical possessing „? y »k« tbe 
petty on the expiry of the lease Th*n 

Sppzissilf 

ment the option to repurchase wa S U to h« th J S d °, CU I 
between 2nd February 1920 and 30th July 1927° ^ 

sale or an outright sale i tgag0 by conditional 

ss aarr j-aeiras 


not a mortgage by conditional sale and that the 
transferor was not entitled to redeem it. The test in 
cases of this kind is the intention of the parties to be 
gathered from the language of the documents them¬ 
selves. The meaning of the instrument has to be 
collected from a fair reading of the two documents 
constituting a single transaction. ILR 12 All 387 ; 31 
M L J 750; AIR 1910 P C 49, Rel. on. (1964) 2 Andh, 
W R 190 : (1964) 2 Andh L T 225 : AIR 1966 Andh 
Pra 252 (254, 255) (Prs 14, 15, 17. 18, 26, 27) 
(DB). 

-Ss. 58, 8, 54—Sale or mortgage. 

The fact that a document is in the form of a sale of - 
the pioperties comprised in the document does not 
conclude the matter for even in the case of a mort¬ 
gage by conditional sale there is an ostensible sale 
of the property with a condition that on payment of 
the mortgage money the bu>er should re-transfer the 
property to the seller. The question depends upon 
the intention of the parties when they entered intc 
the transaction whether they intended that the trans¬ 
fer of the properties specified in the document should 
be only by way of security or whether they intended 
that the property should be sold outright to the 
transferees the transferors having a mere right to 
repurchase the property. There was an antecedent 
relationship of debtor and creditor between the parties 
and the document was executed for the full amount 
due by the vendor to the vendee on the date of the 

re was the * urt ber circumstance in the case 
that the interest on the amount specified in the sale- 

deed and the profits of the property conveyed by the 
sale deed were not set oft one against the other, but 
the vendor and the vendee had each to account for 

oifip4 n ?n r »l St / nd tbe 4 an ° ual P rofi ‘ s at the rates spe- 
£“ ed LX /p d< Ti nent j ; ‘fere was also the fact that¬ 
chVon °^i nd t a at t ? 6 P r °P ert y wa s worth 

Rs. 400 per acre while under the document the erica 
worked out to Rs. 210 per acre. P 

Held, that the disparity between real value of the 

fpd the price specified in the document- 
would indicate that It was not an absolute sale but 

° n ] y K y security. The document was a mort. 

gage by conditional sale and not a sale with a contract 

WRser • 1956 Andh L T 534 « mm SS 

^Tests 58 (C) ~~ SaIe ° r mor tSage by conditional sale- 

ouS 

essentially similar or identical U ° tl>e facls ara 

in A fa™ d U r i of°B a° n i f 5 in,1>r eie ? u,ed 29-7.1924. 
conveying certain land Io“ P fa“TloO b On th “ deed 

different kabullvats in S ft bare f e £ C x and exe °uted 
years. Onexpiy of the B f ? r Q lerm of 5 

with any other tenants i? *S« u WaS to sett,e * 
resh settlement. This * s £fliSS e l dldnot obtain 
four ekrarnamas between d i. by « execution of 

recited the facts of sale and 1^° of s P ns ' which 
that if the son paid R S 300 hfe D *. and pr 9 vid ed 
share of original consideratinn o? 8 V 10 one : fou rth 
years at the rate of Rs fin on °* n® ^ within five 
a deed of reconveyance in h?I ?L ear ' B would execute 
one-fourth share of the l an d r* ° ur to the extent of 
all the documents taken was coaten ded that 

-tion of mortage brcondltIonars?le. Sented “ 
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Held, that the contention could not be entertained. 
It was a simple case of an agreement between B and 
each of the sons to reconvey the land if the con- 
sideratiou was repaid within certain period and as 
>he terms were not carried out the son was not entitled 
to any decree. ILR (1957) 9 Assam 109. 

—S. 5S—Sale or mortgage. 

The following circumstances, viz., (1) a contem¬ 
poraneous agreement to reconvey and (2) agreement 
forming the terms of the consideration of tbe trans¬ 
action of sale; (3) a fairly long period of five years 
for repayment and reconveyance; and (4) possession 
continued with the defendant transferor clearly indi¬ 
cate the relationship between the parties to be of a 
debtor and creditor leading to the irresistible conclu¬ 
sion that the intention was to mortgage the property 
by conditional sale and the rent was intended to cover 
interest. AIR 1953 Bhopal 18 (20) (Pt D) (Pr 10). 


-Ss. 5S, 8 — Sale or mortgage — Test — (Deed 

—Coustruction). 

Where even though the document was described 
as ‘Mudat Kharedi Khat’ or as a conditional sale deed, 
there was no covenant or recital in the document 
whereby the property could be said to have been con¬ 
veyed lay H to K the recitals in the document in 
substance stated that H borrowed Rs. 700 from K and 
that he had in consideration thereof given property 
belonging to him into the possession of K and it was 
recited that if the amount of Rs. 700 was not repaid 
within ten years, K on the expiry of those ten years 
-was to be the absolute owner of the property : 

Held that the transaction intended to be effected by 
*he document was a mortgage and not a sale. AIR 
1956 Bom 575 (576) (Pt A) (Pr 2). 


——S. 5S—Mortgage by conditional sale or sale with 
condition of repurchase—Tests. 

A document styled as Kana Theeradharam. after 
stating that a consideration of Rs. 400 had been 
received provided that from that day onwards the 
executee is to take possession of the property and from 
that day onwards he is to pay the michavaram due to 
the jenmi and also revenue and other payments. It 
was further stated that if the amount of Rs. 400 is 
mid within three years from that date the schedule 
mentioned properties are to be returned. Till the 
expiry of the period of three years, the executee is to 
have no right to deal with the property in any 
manner or to encumber it in any way whatsoever. 
Then it was specifically provided that after the expiry 
of three years alone the executee will have full 
kanom rights in respect of the property and have 
direct dealings with tbe jenmi and he will have also 
the rights of alienation etc., from that day onwards. 
It was in evidence that on the date of execution of 
the deed the executant had the necessity to borrow 
Rs. 400 and that the property in question was worth 


about Rs. 800. 

Held that the document taken by itself leads only 
to one conclusion, namely that it is a mortgage by 
conditional sale and cannot be considered to be a 
sale with an option to repurchase. 1954 S C J 469 : 
(1954U M L J 708 : A I R 1954 S C 345 and (1956) 1 
M L I 388 and A I R 1957 Kerala 169 Rel. on. I960 
Ker L T 12 : I960 Ker L J 604 j ILR (I960) Ker 857, 
AIR I960 Ker 198 (199) (Pr 9). 

__ 58 (c), Proviso — Execution of sale-deed by 

M in favour of G—G executing deed of agreement for 
re-sale on repayment of sum — Possession not deli¬ 
vered-.H selling property to X during subsistence of 
agreement of repurchase — Suit filed by G against 3/ 
alone without impleading K, alleging that AT had 
relinquished his right of repurchase a™^ex¬ 
tract _ Consent decree passed by which M should 
execute deed of relinquishment — Possession not 


ordered to be given to G in the decree but in execu. 
tion G dispossessed K - Suit by G for declaration of 
title and possession — Held, that transaction is mort¬ 
gage and not sale — Before the enactment of the 
proviso, it was permissible to show a transaction as 
amounting to a mortgage though a document of sale 
and another document tor recovery and are exercised 
when G in execution of decree evicted K when there 
was no decree passed for ejectment of M, E's evic. 
?on was held illegal—A I R 1917 P C 207, Rel. on. 
1962 Jab L J 171 , 1961 M P L J 1298. 


——Ss. 5S, 53-A and 60—Proviso — Mortgage by con¬ 
ditional sale with condition of repurchase within 
certain period — Failure to repurchase — Moitgagor 
relinquishing rights for additional consideration 
under unregistered deed — The vendee was all along 
in possession — Held, the document was a mortgage 
and not a sale coupled with an option of repurchase 
—Where condition of Proviso to S. 58 (c) is fulfilled 
the presumption is of mortgage — Extinguishment of 
right including the right of redemption by act of 
parties—Subsequent suit for redemption—Not main¬ 
tainable — (Contract Act (1872), S. 20 — Mistake of 
law). SeeT. P. Act (1882),S. 53-A. AIR 1959 Madh 
Pra 221 (DB). 


-S. 58—Mortgage by conditional sale or outright 

sale—Test — Intention of parties — Admissibility of 
extrinsic evidence. 

The true nature of the transaction has got to be 
determined by the intention of the parties thereto as 
evidenced by the terms of the document. Where the 
terms of the document are clear no extrinsic evidence 
dehors the document is admissible. But in cases of 
ambiguity it may be permissible to ascertain the true 
intention by having regard to the surrounding cir¬ 
cumstances under which the document came into 
existence and other declaration of intention made by 
the parties A I R I960 SC 301: 1960 S C J 327 : 
(1960) 1 Andh W R t S C) 87 : (I960) 1 Mad L J (S C) 
87, Rel. on. 

Held, on a consideration, of the terms of the docu¬ 
ment that it is an outright sale and not a mortgage. 
The recital in the document that the vendee shall 
have the right to alienate the properties even before 
the expiry of the stipulated period shows that title to 
the properties passed from the vendor to the vendee 
eo instanti on the execution of the document. 
Secondly, there is a significant clause stating that on 
the expiry of the period fixed under the document 
neither the vendor nor his heirs shall have any 
manner of right over these properties. The option tor 
reconveyance has got to be exercised within tne 
stipulated period time being essence of the contract. 
1961 Mad W N 84 : (1961) 2 Mad L J 72Is 74 Mad 
L W 829 s A I R 1961 Mad 301 (302, 303) (P« 5, 
6 Y) 

-S. 58 (c), Proviso - Applicability - Sale of im¬ 
movable property by registered deed—Allegation X 
vendor to have received part consideration and or 
oral agreement to reconvey property on return 

consideration — Transaction held not * 1mo A rt , g D g0 ifl82 
MysLJ 607. ILR (1961) Mys 513: A lR 1902 

Mys 44 (46) (Pt C) (Pr 8 ). 

-S. 58 (c) — Sale or mortgage - Construction 

Tests - Sale deed giving executant right to tree 
property, creating charge and giving to vendee 
permanant right to enjoy property only° n defaulof 
payment of amount by executant within stipulate 
period-Transaction held was mortgage and not sale. 

A document which purported to be a^ale-dee 
provided that the executants of that document had 
the right to "free” the property and retrieve it by 
payment of a sum which formed the consideration 
the document within a period of y ® ar * te f d ' 0 “ 

the date of the document. A charge was creat 
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(he property which was referred to in the document. 
The sum of consideration was exactly equivalent to 
the prior debt and the expenditure required for pur¬ 
chasing (he stamped paper on which the sale deed 
was executed. Further, the document contained a 
recital that the person in whose favour it was exe¬ 
cuted would have the right to be in enjoyment of the 
property 'on permanent right' only after the expiry 
of the period of fifteen years and only in the event of 
the executants of the document committing default 
in the payment of the amount, on the payment of 
which they would be entitled to obtain possession of 
the property back. 


transaction. AIR 1954 S C 345, Relied on ; I L R 12 
All (PC) 337 ; I L R 22 All (PC) 149 and I L R 38 All 
(PC) 570, Ref. I L R (1961) Mys 542. 

——S. 5$(c) — Mortgage by conditional sale or sale 
with covenant to repurchase—Construction of deal. 

The plaintiff brought his suit to enforce a right of 
redemption in respect of what he said was a mort¬ 
gage. The document incorporated an absolute con¬ 
veyance of the property and said further that posses¬ 
sion of the property was delivered on the same day. 
It, however, made a provision which was the subject- 
matter of dispute in appeal. That provision was : 
‘‘If I pay the sum of Rs. 1,300 on date 26th June 
1945 you shall have to take the same and return the 
house. 

And within five years (I) will neither mortgage the 
aforesaid house nor will I sell the same, and 1 will 
also not effect any changes in the building". A Judge 
of the High Court reversed the concurrent decision 
of the two Courts below and held that the transac¬ 
tion was an absolute conveyance of the property with 
merely an option of repurchase and not a mortgage. 

Held, (1) that the restrictive covenant bound the 
u 8 l °l and there was evidence to show that 
both the parties understood that the vendor, in spite 
of the ostensible nature of the document, enjoyed 
6ome measure of proprietorship over the property 
and that it was not necessary to limit that proprietor¬ 
ship by imposing upon him a restriction as to transfer 
and alterations; 

(2) that in view of the ambiguity which evidently 
existed the Court could look to the surrounding cir¬ 
cumstances to determine the true nature of the docu- 

ment and the meaning of the words in relation to 
existing facts ; and 

(3) that the transaction amounted to a mortgage 

iakp * su *t for redemption was properly laid. 

Nag L J 344 i I L R (1955) Nag 942 j A I R 
1955 Nag 272 (275, 276) (Pt D) (Prs 15, 18) (DB)/ 

—S. 58 (c)—Sale or mortgage-Test is to determine 
intention ascertained from terms of document and 
surrounding circumstances. 

A mortgage by conditional sale is ostensibly a 

o 6 iaw P r °v ldes ^at even though transaction 
may.be a sale it will nevertheless be regarded as mort¬ 
gage if the intention was not an out and out sale but 
an advance of money to the vendor and to give him a 
right to take back the property on repayment of the 
consideration and if the property was transferred for 
purpose of security for sum advanced. The real test 
in such cases is to see the intention of the parties 

j 8 ascertaifl ed from the sub- 
stance of the deed and the surrounding circum¬ 
stances. AIR 1940 Nag 84 and 1950 N L J 390, Ref. 

Plaintiff executed ostensibly on the 20th Tune lQ 4 n 

lfc Ie i ee V 0r **.1400 in favour of defendant who 
WMjilaced in possession. The defendant sold the 

P «^ r y r? bs ° Ute .. y o v0r *iom generation to gene¬ 
ration. It was stated that if plaintiff’s heirs put anv 
daim , was t» be regarded as falsa and dePe B da n t 
[Vol. 1J J Fn.D. 29. 


was to be compensated if the property in any way 
passed out of defendant’s possession partly or in full. 
The debtor was heavily indebted and it was provided 
that if within 5 years plaintiff repaid Rs. 1,300 the de¬ 
fendant was to reconvey the property. The house 
was not to be mortgaged or sold within a period of 
five years. The Court found market value to be 
Rs 1,300. 

Held, that the restriction about mortgaging and 
selling was imposed on the vendee; that there wa 3 
nothing to show relation of debtor and creditor and 
that in view of the circumstances the transaction was 
a sale and not a mortgage. (’52) 1952 Nag L J 
(Notes) 125. 

-S. 53 (c), Proviso — “Document” — Sale, lease 

and agreement to reconvey executed on same day — 
These cannot be considered as one document for 
purposes of proviso. 

A transaction of sale, a transaction of lease in 
favour of the vendor and an agreement to reconvey 
by the purchaser were written on the'same day on 
separate papers. It was contended that the sale and 
agreement to reconvey should be treated as one 
document for purposes of the proviso to section 58, 
Transfer of Property Act though each paoer may be 
a document by itself. 

Held, that the two papers could not be treated as 
one document and that the sale deed could not be 
treated as a mortgage since the agreement to recouvev 

in ( D B ) C0UlaiDed in st - ( ’ 52} 1952 Naff L J (Notes) 

-S. 58 (c) —Mortgage or sale-Deed providing for 

repayment within 3 years : Other facts pointing 
towards mortgage—Transaction is mortgage and no t 

A provision for repayment in the ostensible sale 
? a e u eSS £ r i V -S P 16 i S the furtber consequence that the 

sale shall either become void or the buyer shall 
retransfer property. } r SDau 

The deed after reciting that the property was sold 
to the purchaser provided that the 
wou d be paid wilhin 3 year. Nothing wa" aid a “o 
what was to happen on repayment. The Court found 
that the property was worth Rs. 5,200, that the 
transferor continued m possession; that the consi 
deration shown in the sale deed was R 3 000 thl't 
it was possible to repay R s . 3,000 within 3 years’ ha 
money was required for maintenance and that the 
trans eree did not show he dealt with the property 
Heidi that the transaction was a mnrfnofTo j 

(Noua, 1 ^ (1946) Nag 278 ' V«r8fi Nag l°\ 
in d1cu“‘ C n ) .=O ) 0 „ r ;f r a u £ c , i^ C00diti0nalSale 

bo^J e i S n al ?b a 8 1.r e ro 6 u n L t n° t r r in& io a o re T 

m ofS 8 doc°u r m S et 

After 8 'the 

net to utilise two dToument”,‘ mi™ S ,£ ht ^ Q 

not intend the transaction to be” sa’le l^Xh 10 

words it one document is used forth In °, tlier 
would be a presumption that it is a P“ r P°se, tb i 6re 
it is displaced by clear and eVp r «s word T “ aleSS r 

a mortgage, however, th*™ , r s * , case 

of debtor and creditor and the price must^ch 05111 ? 
upon the property conveyed. I ft he wor^U * har , g< ; d 
and unambiguous, they must be eiven , ? lain 

effect in the light of the evidence of * rU8 T ®* al 

circumstances. But if there iv lu Grounding 
language employed, evidence of ! 'f lty in 
conduct is always admissible as a «f lemp °i raueous 
cumstance. But evidence as in !,! SUrrou «ding cir- 
of the parties is inadmissible * subse Queiit conduct 
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Held, on facts that the transaction was a mortgage 
u D0 ^ 3 sa ^ e * There was no clause for reconveyance 
if the consideration was paid within four years. The 
reconveyance was to be effected only by redelivery 
of possession. 

This was only consistent with the theory that 
the original title still vested in the transferor which 
was compatible with the only view that the transac¬ 
tion was a mortgage and not a sale. The term in the 
document that the transferor would reimbuise the 
transferee on the contingency of their being dis¬ 
possessed not being restricted to cases of grantor’s 
defective title was indicative of the fact that the 
transfer was a mortgage and not a sale. The 3rd term 
that if the consideration money was paid back 
without payment of interest within the stipulated 
period, the transferees would redeliver possession 
indicated the relationship of debtor and creditor, one 
of the essential elements of a transaction ol mortgage. 
1964 (1) Cri L J 57 : ILR (1962) Cut 699 : AIR 1964 
Orissa 17(18)(Pr5). 

• -S. 58 (c) — Sale or mortgage. 

Condition that on re-payment within certain time 
of consideration money buyer to return the land 
together with the Kabala — On failure of payment 
buyer to possess and enjoy from generation to gene¬ 
ration and after getting his name duly mutated in the 
Sherista of Zamindar to use the land in any way — 
Difference in the operative words of conveyance of 
ownership used in earlier portion and later portion 
of the document indicating detraction from full 
ownership prior to the stipulated time—Transaction 
held to be a mortgage and not a sale. 64 I C 583 ; 35 
I C 102 and 22 I C 800, Ref. Nilamoni Bewa v. 
Mrutunjaya Pradhan, ILR (1951) Cut 281 : AIR 1951 
Orissa 362 (372, 373, 378) (Pt D) (Prs 24, 27, 47) 
(FB). 

——-S. 58 (c)—Transaction whether mortgage by con¬ 
ditional sale or sale with clause for re-purchase. 

The executants executed a baifulwafa deed in 
respect of a plot of land in favour of A for a period 
of five years. The executants were, however, given 
the right to repay the amount loaned to them even 
before the expiry of the stipulated period. The docu¬ 
ment ended with a recital that 'in lieu of the said 
consideration money, the property covered by this 
deed of conditional sale will stand mortgaged, hypo¬ 
thecated, liable and pledged.’ 

Held, that the transaction was a mortgage by con¬ 
ditional sale, and not an absolute sale with the reser¬ 
vation of a right of repurchase by the vendor. 1957 
B L J R 767 : AIR 1958 Pat 67 (69) (Pt A) (Pr 14) 
(DB). 

—S. 58 (c) — Sale or mortgage — Case from 
Punjab — Contemporaneous documents embodying 
sale, reconveyance and lease — Vendor continuing in 
possession on payment of rent — Consideration com¬ 
prising of principal amount of debt and interest — 
Intention of parties to perpetuate relationship of 
debtor and creditor not deducible from facts and 
circumstances — Grantor (mortgagor) evicted for 
non-payment of rent and allowing time for re-pur¬ 
chase to expire—Payment of taxes by grantee—Lapse 
of considerable time after expiration of time given 
for re-purchase during which grantee was in posses¬ 
sion as ostensible owner — Transaction held to be 
absolute sale with reservation of re-purchase and not 
mortgage by conditional sale — Principles which 
should guide the Courts in determining whether a 
transaction was mortgage or sale exhaustively dis¬ 
cussed with the help of Indian, English and American 
case law. See Mortgage — Sale or Mortgage. AIR 
1960 Punj 444 (DB). 

• -S. 58—Mortgage or conditional sale — Registered 

,ale deed conveying hous6 absolutely to vendee — 


Subsequent unregistered agreement to reconvey 
house at any time within five years — Transaction 
does not amount to mortgage by conditional sale but 
is an absolute sale — Agreement to reconvey though 
of itself does not require registration when it is 
sought to modify the terms of registered sale-deed 
by such agreement requires registration-Registration 
Act (1908), S. 17). 55 Punj L R 41 : AIR 1953 Punj 
292 (293) (Pt A) (Pr 6) (DB). ’ 


-S. 58—Mortgage by conditional sale or sale with 

clause for re-purchase. 

In form the deed was not one of absolute convey¬ 
ance nor was there a provision for re-purchase. The 
document styled itself as otti—There was mention of 
a specific sum as debt and the right of redemption 
was expressly reserved though limited to a specified 
period. The document further stated that for that 
specified period the executee should remain in posses¬ 
sion and enjoy the property as ottidar. Provision 
was also made as to how the amount should be 
realised in case the property was lost or found in¬ 
adequate for the debt. In that event the executee 
was given liberty to proceed against the remaining 
properties in the decree. 

Held, that the parties intended only to create a 
mortgage and not anything more. The absence of a 
personal covenant in the deed was not an indication 
that the parties intended to create a sale. The deed 
did not evidence a sale with a condition of re-pur¬ 
chase but was a mortgage by conditional sale. ILR 
(1953) T C 999 : 1953 Ker L T 743 : AIR 1954 Trav- 
Co 142 (144) (Pt B) (Prs 8, 9) (DB). 


-S. 58—Mortgage by conditional sale or sale with 

a clause for re-purchase. 

Document styled as otti — Mention of specific sum 
as debt and right of redemption expressly reserved 
though limited to a specific period—For that specific 
period the executee to remain in possession as ottidar 
— Alternate provision for realisation of debt if 
property was lost or found inadequate for the debt 
by proceeding against the remaining properties. 
Held, the parties intended only to create a mort¬ 
gage. The deed did not evidence a sale with a con¬ 
dition of re-purchase but was a mortgage by condi¬ 
tional sale. AIR 1954 Trav-Co 142 (144) (Pt C) 
(Pr 9) (DB). 


22 (C). Proviso to S. 58 (c)—Effect. 

-S. 58*(c)—Mortgage by conditional sale or sale 

th a condition of repurchase—Test. 

Under the Proviso to S. 58 (c), T. P. Act, if the 
e and agreement to repurchase are embodied in 
parate documents, then the transaction cannot be 
mortgage whether the documents are contem- 
raneously executed or not. But the converse does 
t hold good, that is to say, the mere fact that there 
only one document does not necessarily mean tha 
must be a mortgage and cannot be a sale. Ir tne 
ndition of repurchase is embodied in the document 
at effects or purports to effect the sale, then it is a 
itter for construction which was meant, lhe 
rislature has made a clear cut classification and 
duded transaction embodied in more than on 
cument from the category of mortgages, Jherefore 
is reasonable to suppose that persons who, alter 

e amendment choose not to ^ , tw0 u D ] eS s 
, not intend the transaction to be a sale, uni s 
ey displace that presumption by clear and ex^es 
prds; and if the conditions of S. 08 (c) are iuimiea, 
en the deed should be construed as a mortgage. 

[In the instant case on a construction of the deed 
e terms of which were ambiguou,, t was held1 tha^ 
was a mortgage by conditional <sa •] M L j 

a v. Ebadat Ali, (1954) SC J 469 . (1954) 1 ^ 
18 i 1954 S C A 611 : 1954 All L J 54b . w 
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B L J R 4211 (1955) 1 S C R 174 : A I R 1954 S C 
345 (346 to 348) (Ft A) (Prs 5 to 8, 20). 

■-S. 58 (c), Proviso — Effect of proviso — Sale 

deed containing one of conditions mentioned in 
S. 58 (e) —Transaction necessarily amounts to a 
mortgage by conditional sale in all cases irrespective 
of intention of parties. 

(Per Agarwala and Chandiramani JJ., Beg J. 
contra)If a deed effecting or purporting to effect 
a sale after the amendment in Clause (c) of S. 58 
of the Transfer of Property Act came into force, con- 
tains any one of the three conditions mentioned in 
that clause, it is in every case a deed of mortgage by 
conditional -sale. AIR 1941 Oudh 582; 17 Luck 198; 
ArR 1940 All 227; A I R 1937 All 724; A I R 1939 All 
713; A I R 1938 Oudh 57; A I R 1944 Oudh 305; AIR 
1949 All 194, Overruled; A I R 1931 Bom 371; A I R 
1934 Nag 18; A I R 1936 Sind 209; AIR 1940 Nag 84; 
AIR 1935 Rang 212; A I R 1946 Mad 456; AIR 1947 
Pat 345; AIR 1950 Nag 193, Dissented from. 

Per Chandiramani J. — The proviso lays down the 
positive test for what is a mortgage by conditional 
sale. The cases in AIR 1931 Bom 371; A I R 1937 
All 724 and AIR 1941 Oudh 582 which say that only 
a negative test has been laid down by the proviso 
have clearly lost sight of the positive aspect or effect 
of the proviso. 


Per Agarwala J.—Impliedly the proviso means that 
if the condition is contained in the same document 
that of a real sale and that of an unreal sale, the 
question of intention whether the sale was real or 
unreal is immaterial. The words “ostensible sale” 
in the section must, therefore cover both cases, that 
of a real sale and that of an unreal sale. 

Per Beg J. — A transaction has to come under 
?' £M a > before it can come under Cls. (b) to (g). 
It would be erroneous to construe any of clauses (b) 
and (g) independently of Cl. (a). 

An analysis therefore of the general scheme of 
S. 58 as well as of the specific clause in question 
goes to show that intention constitutes the crucial 
t0st of mortgage by conditional sale as defined in 
cl. (c) of S. 58 as of every transaction of mortgage. 

The effect of the proviso, therefore, is merely to 
limit the Court’s power to enquire into the ques¬ 
tion whether the transaction is a mortgage only to 
cases where the condition is embodied in one docu¬ 
ment, and to bar it in cases of multiple documents. 

Where the transaction is .embodied in one docu¬ 
ment the transaction does not, as a result of the 
proviso added by the Amendment Act of 1929, 
necessarily become a mortgage by conditional sale 
irrespective of the intention of the parties. Debi 

BStf&S}.{ fb,! 5, 16 ' 49 ' 5310 55 ' 68 ' « 9 ' io?: 


• S. 58 (c), Proviso — Not retrospective. 

JaaQ*! L dir i man j’ - The Proviso to S. 58 (c) a: 
iqoq * y the ^nsfer of Property (Amendment) Ac 
iy29, is expressly slated to be not retrospective anc 
therefore the statutory test laid down therein is appli 

5251?B y o°T £ ans , actions after the amendment. AIF 
9 ?nfk Ran ? ? nd AIR 194 I Pat 345 * R ei- on. Deb 

aid ior/“JSjSSAf 411 Sin 8 h > ILR (1952) 2 All 200 
AIR 1952 All 716 (719) (Pt B) (Pr 7) (FB). 

S. 58 (c), Proviso — Application to Bhopal. 

“I 1 *? S A? 8 T - p - Act, was not added tc 
£ Jf b01 \ ia th i 6 P hopal T.P. Act and as such in ordei 
to raise a plea of the transfer being a mortgage, it wa« 

3?i»K? C ? Saiy u that th L e condition of reconveyance 

d ATn V r e oel e D L emb , odied in lhe document of sale 
itself. AIR 1953 Bhopal 18 (20) (Pt B) (Pr 9). 


-S. 58 (c) — Condition of reconveyance not 

embodied in document of sale but in separate docu¬ 
ment — Mortgage by conditional sale or sale —S. 54. 

When the condition of reconveyance is not embo¬ 
died in the document of sale but is embodied in an 
independent document, the proviso to S. 58 (c) of the 
Transfer of Property Act cannot be deemed to be 
satisfied by merely holding that it was the intention 
of the parties to regard the independent document as 
part and parcel of one transaction. The letter of the 
law has to be strictly followed and it cannot be 
departed from by having reference to an unexpressed 
intention of the parties. Where the contition of 
reconveyance is not embodied in the document which 
effected the sale, the transaction cannot be regarded 
as mortgage by conditional sale. 1959 Nag L J 
(Notes) 15. 

-S. 58—Ostensible sale with agreement to repur¬ 
chase contained in two documents — Not a mortgage 
by conditional sale. See Debt Laws — Bengal Money- 
Lenders Act (10 of 1940), S. 2 (12). AIR 1955 NUC 
(Cal) 2334 (DB). 

-S. 58 (c)—Scope. 

In order to constitute a mortgage by conditional 
sale the condition for reconveyance must be embo¬ 
died in the document which effects or purports to 
effect the sale. ILR (1955) 2 Cal 2L4. 


■s. oo proviso — Mortgage 




The effect of the proviso to S. 58 (c) is that an 
ostensible sale with a stipulation for repurchase shall 
not be regarded as a mortgage unless this stipulation 
is contained in the same document which effects the 
sale. Its object evidently was to shut out an inquiry 
whether a sale with a stipulation of retransfer is a 
mortgage where the stipulation is not embodied in 

g as “S do ^ m ® nt - ILR U955) Hyd 380 . AIR 1955 
Hyd 177 (179) (Prs 9, II to 13) (DB). 

S. 58 (c), Proviso—Sale and agreement to re¬ 
convey not embodied in same document—Transaction 
cannot be regarded as mortgage by conditional sale 
Seller is precluded from snowing that transaction 
was not an out and out sale .-but was something 

noSn 01 ! 7S rt . 8 “A e , a S d , sale ~ AIR 1940 4561 

sill ILH (‘/bbtW C «■' 

*» 

-2.58 (c)—Sale or mortgage. 

If the conditions of S. 58 (c) are fulfilled, there is 
a presumption that the transfer is a mortgage by 
conditional sale, which cannot be dispelled except by 

l ear and ^ambiguous words in the deed, or by 
attendant circumstances necessarily leading to the 
opposite conclusion ; AIR 1954 SC 345 • 1954 
489: (1954) 1 MLJ 708 and AIR 1955 Nag 272 Re].o n J . 

Where the terms of the deed in question described 
as conditional sale indicated that the property was 
not to pass to the transferees until the transferor 

S w?k! ed fk 8fa »“* ! n p ?y ment of the amount borrow- 
np 3 £ 0 s . tl P u,al0 d period, although they were 

=r, s&jsjsstedk/s d : 

p/^XadTtTueX'Cf H ° n W3S mainly the 

c ° n *truction of the document, that 

Ad 5 1 * d°iSgt SCJ*469 T(i9U) 1 MLJ 708 

Applied. 1957 Jab L J 403 i (1957) MPLJ 196 J ’ 

SnUctfoi?’ P, ° ViS ° ~ S “ le « "“WW "Tests of, 

accompanieX" h S eMr?,«? ,S ° f an "Sensible sale 
-0 in the lighfof 
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mortgage by conditional sale. It cannot be any other 
of the known kinds of mortgage, for, to hold so will 
stultify the enactment contained in the proviso. AIR 
19-46 Mad *456 : (19-40) 1 MLJ 3-42, Foil. 

The rule laid down in the proviso is rigid and 
where the condition for retransfer is not embodied in 
(he document of sale the transaction shall not be 
treated as a mortgage. What the proviso says is that 
when the condition is not embodied in the same 
document in no cas 6 shall a sale be deemed to be a 
mortgage. Observations in AIR 1931 Bom 371 (372) 
and AIR .193-4 Nag lb (19), Not Appr. 

The word '‘deemed” is used in the proviso because 
ostensibly the transaction is only a sale. When the 
condition of reconveyance is embodied in the same 
document it is open to the Court to hold that what 
purports to be a sale is really a mortgage. Then it 
can be said that the sale is “deemed" to be a mort¬ 
gage. 1953 Mad YV N 391 : (1951) 1 MLJ 667 : 66 
Mad L YV 410 : ILR (195:3) Mad 1190 : AIR 1953 
Mad S30 (830, 831) (Prs 3, 6 , 8 ) (DB). 

-S. 58 (c)—’'Property conveyed by registered deed 

though out and out sale — N'o condition of re-pur¬ 
chase attached to this deed — Mortgage cannot be 
deemed to be a mortgage by conditional sale within 
S. 58 (c — Mere fact that the word “Mahajan” was 
used will not in any way go to establish that it was 
really a mortgage by conditional sale. AIR 1955 
Manipur 37 l33) (Pt A) (Prs 5. 7). 


-S. 38. Proviso—Scope and effect — Agreement of 

re-sale not embodied iu deed of sale itself—Effect— 
Mortgage by conditional sale—If crea f ed or effected. 

The proviso to S. 58, T. P. Act, places a restriction 
on the kind of sale deed which can be regarded as a 
mortgage (by conditional sale) by stating as a pre¬ 
requisite that the condition of reconveyance is to be 
present (and embodied) in the sale deed itself. 
There may be factors pertaining to the transaction 
which point to its being a mortgage, it will not avail 
in the absence of the condition in the sale-deed itself: 
42 Mvs I ICR 257, Dist.; AIR 19-16 Nag 261; AIR 1947 
Pat 345, Foil.; AIR 1934 Nag 18, Not Foil.; 22 All 149, 
Ref.; AIR 19S5 Rang 212, Re!.on. 29 Mys L J 85: ILR 
(1951) Mys 427 : AIR 1952 Mys 56 (56) (Pr 3) (DB). 


_S 58 (c) — Sale absolute with condition for 

ire-purchase or mortgage by conditional sale—Ambi¬ 
guity in document — Presumption arising in such 

case. 

Whereas under the law as understood before a 
document, though ostensibly a sale with a bare 
condition merely foi repurchase, could be interpreted 
as incorporating two independant conditions creating 
an absolute conveyance and an option of repurchase, 
placing tire t urden upon the one who sought to 
interpret it against the clear tenor of the document 
as a mortgage, that approach is notmow permissible. 

The inclusion of the condition of repurchase in the 
same document must now be taken as a token of 
mortgage in the first instance, and it must bo left to 
one who contends that the conveyance was absolute 
with only an option of repurchase to establish if by 
express words to be found in the document and in 
case of ambiguity, by reference to the surrounding 
circumstances. The need for interpretation would 
really arise if there be ambiguity. 


To take the document out of the category of mort¬ 
gages some express words excluding the mortgage 
have to be shown, or some surrounding circumstances 
have to be proved which go to show that the transac¬ 
tion was not to operate as a mortgage but as a sale 
with a nv re option of repurchase. 19o5 hag LJ 
344 j 1 LB 11955) Nag 942 : AIR 1955 Nag 272 (274) 

(Pt A) (Prs 10, 11) (DB). 

__ 5 , 58—Mortgage by conditional sale-Test. 


ACT (1882), S. 58, Note 22 (C) 


From the proviso to S. 58 (c) it can be inferred that 

it the condition of reconveyance is not embodied in 

the document itself, the document cannot be cons 
trued as a mortgage. But even if the condition is so 
incorporated, it is not always conclusive. The inten 
tion o. the parties must be found out from the terms 
of the document and the surrounding circumstances 
are examined if there is any necessity to interpret the 
meaning of the words used in relation to existing 
facts. The cardinal test which is to be applied in all 
such cases is w-hether the relation of a debtor and 
creditor is preserved between the vendor and the 
vendee. If that relationship is found, then the tran¬ 
saction ordinarily amounts to a.mortgage, unless there 
be something to the contrary. 1934 Nag L J 64 i AIR 
1934 Nag 193 (197) (Pt C) (Pr 18) (DB). 

S.. 58 (c) — Sale or mortgage by conditional sale 
— Sale without any condition of repurchase — Oral 
evidence admissible to prove condition—(Evidence 
Act (1872), S. 92). 

Where a document purports to be one of simple 
sale without any condition for reconveyance em¬ 
bodied in it as required by the proviso to S. 58 (c), 
T. P. Act, it cannot amount to a mortgage by condi¬ 
tional sale. 

Evidence of an oral agreement as to the condition 
of reconveyance is, however, admissible and is not 
excluded by S. 92, Evidence Act. ILR 1949 Mad 487 
(PC), Discussed and Foil. 1954 Nag L J 293 : AIR 
1953 Nag 337 (338) (Pt B) (Pr 2). 


G-S. 58 (c), Proviso — Effect of — Deed of sole 

with condition of reconveyance — Transaction if 
necessarily mortgage — Burden of proof — Evidence 
Act (1872), Ss. 101-103. 


The effect of the proviso to cl. (c) of S. 58 is that 
if the condition of conveyance is not embodied in the 
document w hich effects or purports to effect a sale, 
(he transaction cannot be regarded as a mortgage by 
conditional sale. As the proviso is in a negative form 
it does not follow that whenever there is a condition 
of reconveyance in a deed of sale the transaction 
must be deemed to be a mortgage. It is an inviolable 
rule that upon such a question the Court must find 
the substance behind the form. AIR 1940 Nag 84 t 
S. A. No. 421:of 1944 (Nag) and S. A. No. 17 of 1942 
(Nag), Dissent. 

Prima facie, an absolute conveyance containing 
nothing to show that the relation of debtor and 
creditor is to exist between ihe parties does not cease 
to be an absolute conveyance and become a mort¬ 
gage merely because the vendor stipulates that he 
shall have a right to repurchase. 


'he question whether a particular deed is a m °rt* 
;e by conditional sale within the meaing of S. 58 
or an out and out sale has to be determined on a 
isideration of the terms of the deed itself with such 
rinsic evidence of surrounding circumstances as 
y be required to show in what manner the Ian- 
ige of the document is related to existing facts. 
l short period (in this case of 2 years) for exercising 
right of reconveyance is indicative of a sale 
ier than a mortgage. 1950 Nag L J 390 i ILR 
50) Nag 719 i A 1 R 1950 Nag 198 (199, 200) 

A) (Prs 6 to 9). 

-S. 58 (c), Proviso - Document purporting to be 
; contended to be mortgage by conditional sale 
intention based on certain agreement — Agree- 
nt not in document-Transaction held could*noi 
deemed a mortgage, 

Vhcre a document which purported to be an out- 
it sale was contended to be a mortgage by conai- 
ml sale on the allegation that it wasi agreed 1 be- 
;eu the vendee and the vendor that the property 
1 was merely to remain as a security and that tn 
would redeem the mortgage within three 
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years, but there was no trace of this alleged agree- 
ment in the document : 

Held, that in view of the proviso to cl. (c) of S. 58 
the transaction in question was what it purported to be 
and could not be deemed to be a mortgage as the 
condition for reconveyance was not embodied in the 
document which effected the sale : AIR 1946 Nag 
264, Ref.' 1950 Nag L J 1: I L R (1949) Nag 933 i 
ALR 1950 Nag 22 {25, 26) (Pt A) (Pr 14) (DB). 

0 -S. 58 (c)—Third condition—Sale or mortgage- 

postponement of mutation—Covenant for refund on 
dispossession—Construction in case of ambiguity. 

Where the mortgagor ostensibly sells the mortgage 
property on condition that on such payment being made 
the buyer shall transfer the property to the seller and 
the condition is embodied in the document which effects 
or purports to effect the sale in accordance with the 
proviso added to S. 58 (c) by the Transfer of Property 
Amendment Act, 1929, it is to be presumed a mort¬ 
gage, and the party, who asserts to the contrary, must 
nave to prove it. But in the conditional sales, effected 
by one or more documents prior to the 1929 amend¬ 
ment with the above condition there is no presump, 
tion either way. Their nature and character are to be 
determined irrespective of the form according as the 
parties intended. Express provision for postponement 
of mutation of the grantee’s name in the landlord’s 

S apers till after the time for re-payment expires is 
ecisive of the transaction being a mortgage ; but in 
cases of transfer of occupancy holdings before they 
were made freely transferable by the Orissa Tenancy 
Amendment Act, 1938, postponement of muta¬ 
tion is rather inconclusive and the nature of the 
transaction will have to be decided on construction 
of the deed in the light of the surrounding circum¬ 
stances. Covenant for refund of consideration money 
with Interest on dispossession or disturbance of pos¬ 
session of the grantee not attributable to grantor’s 
defective title is indicative of a mortgage rather than 
a sale, while, on the other hand, such a covenant in 
case of dispossession due to grantor’s defective title 
ia inconclusive. In case of ambiguity or doubt, ex 
facie import or the tenor of the document affecting 
the transaction shall prevail. The ambiguity or the 
doubt must, in each case, be inherent in the provi¬ 
sions of the deed and not dissoluble by reference to 
the surrounding circumstances : Case law discussed, 
h. A. No. 41 of 1946, Overruled, Nilamoni Bewa v. 
MrutuDjaya Pradhan. ILR(1951) Cut 281 1 A I R 

ifklSa; 43) (FB). 373 ' 374 ' 3771 lPt A) (PrS 14 ' 

—Ss. 58 (c), Proviso and 54 — ‘Mortgage by condi¬ 
tional sale and ‘Sale with condition of repurchase’— 
Distinction — Test — Document purporting to be 
absolute sale with condition of repurchase in express 
and clear terms-Intention of parties be determined 
from document itself and not from surrounding cir¬ 
cumstances-Inadequacy of price or payment of cost 
ct stamp by executaut cannot alter its nature. 

The question as to whether a particular document 

«£ m ?k ga8e ty condi [ ional sale or an out and out 
sale with a condition of repurchase depends on the 
facts and circumstances of each case. The real crux 

.k 16 , is ? k 0 reconveyed by the 
hifin 11 an . ot , h 3 r sale deed and whether that term 
rJkrSjf stipulated in the deed itself which is the 

if It® ?S ubl 5 nder the proviso t0 S * 58 (o). T. P. Act 

It the sale and agreement to repurchase are embodied 

bel mmf5Lf 0CU k e i ts ’ ! hen , the traQ saction cannot 

whet ^ er the documents are contem- 

hnM y S*X ul0 , d or not But the converse does 
is only on 8 e°documentdoe/So^nSesLdly met** 

1962 Pat 53 <54*' 55 HPm d.Tfl) (DB)T " Sale * AIR 


ACT (1882), S. 58, Note 22 (C) 

_S. 58 (c) (before addition of proviso in 1929) — 

Mortgage or sale. 

The decision of the question whether a particular 
document is a mortgage by conditional S3le or a sale 
out and out with a condition of repurchase depends 
on the particular facts of each case and the intention 
of the parties entering into the transactions, lhe 
proviso added in 1929 has only attempted not to 
permit a controversy to be raised for construing a 
document as being one of mortgage by conditional 
sale unless the condition is embodied in that very 
document. It is reasonable to suppo t e that persons, 
who after the amendment in 1929 choose not to use 
two documents do not intend the transaction to be a 
sale unless they displace that presumption by clear 
and express words and that if the conditions of S. 58 
(c) of the Transfer of Property Act are fulfilled then 
the deed should be construed as a mortgage. Where, 
the document was executed before the proviso 
was added to S. 58 (c), the presumption referred to 
above will not arise in favour of the document being 
a mortgage by conditional sale and the question will 
have to be decided on the construction of the docu¬ 
ment as well as the intention of the parties as envi¬ 
saged in that document. 1958 B L J R 376 : AIR 
1958 Pat 371 (372 to 374) (Pis 4, 5, 7 to 9) (DB). 

-S. 58 (c)—Property sold under sale deed—Agree¬ 
ment to re-purchase in separate document—Trans¬ 
action cannot be deemed to be mortgage by condi¬ 
tional sale. AIR 1955 Tripura 30 (32) (Pt C) 
(Pr 9). 

23. Usufructuary mortgage, 

(4) Possession not delivered or disturbed— 
Effect. 

(B) Covenant for personal liability in the deed 
—Effect. 

23. Usufructuary mortgage. 

-S.58—Usufructuary mortgage—Mortgagee's right 

to possession—Case on facts—Mortgagor applying for 
redemption of one of his usufructuary mortgages — 
Collector holding that the prior mortgage had merged 
in later mortgage and allowing redemption on payment 
f both the mortgage sums — Suit by mortgagee— 
J. C.’s Court in second appeal directing mortgagee to 
remain in possession —Dispossession by mortgagor— 
Suit by mortgagee for restoration of possession— 
Held, the J, C.’s Court had left the question of prior 
mortgage open which modified the Collector’s ; order 
to the redemption of later mortgage only. The mort¬ 
gagee was therefore entitled to possession on the 

bssis of title accrued to them under the prior mort- 

ffff7 ( R e . ed “ CoMlruc “®® ~ Judgment). AIR 1955 
N U C (Ajmer) 2625. 

• Ss. 58 and 59—Subsequent oral agreement allow¬ 
ing usufructuary mortgagee to remain in possession 
tor a further period in lieu of interest on debt in¬ 
curred subsequent to mortgage-Nature of—Validity 

r.w«7«1 R Sl i5,roUon Act (1908 >' s ' ^-Evidence 
Act (1872), S. 92, 

Where subsequent to the execution of a usufruc¬ 
tuary mortgage the mortgagor orally agrees to allow 
the mortgagee to remain in possession of the mort- 
gaged property for a further period of five years in 
1 eu of interest on the new debt incurred subsequent 
e *? Ortgag0 ’ ^sequent contract does not 
fSJnlV 1 , 1 l0 r a m . ere char * e but amounts to an addi- 
SJ!? U i r u CtUary mort 8 a g e Q ud as such it can only 
iL by a r0 8istered instrument. Even assura- 
g h *^ founts to a charge, an oral charge could 
w/A 0 a valid one. A I R 1939 Mad 202; AIR 1940 

Hyd 5 (%X°4 n ;5). L * U952) Hyd 351 ‘ AIR 1952 

—Pronertv^«o7o^ pll0d surreDd ®r of lease-Test of 
Property leased to a person - Usufructuary mort- 
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page of same property in favour of same person — 
lerms of mortgage incompatible with those of earlier 

Sc»Tpw surrender of lease, 

i>ee I. P. Act (1652), S. Ill (t). AIR 1961 Ker 293. 

— s . 5 s — Kanapattom or possessory mortgage— 
Tests. See Tenancy Laws-Kerala Stay of Execution 
Proceedings Act (1 of 1957), S. 4. 1959 Ker L TJ1299. 

——Ss. 58, 67, 68 , 69 — Usufructuary mortgage con¬ 
taining also a stipulation for sale of property—Suit 
for sale of property dismissed—Right to oossess pro- 
perty not eitmguished-C. P. Code (1908), S. 11. 

\\ here a suit for the sale of the property on a 
usufructuary mortgage containing also a stipulation 
that the mortgagee can realise the debt by the sale 
of the property is dismissed the remedy provided for 
i s , e C0 ^ nes to an end, but the security for debt, 
Damely, the usufructuary mortgage remains intact. 
1 ne right or the usufructuary mortgagee to possess 
the property does not become extinguished merely 
because another remedy provided for the sale of the 
properly cannot be availed of until the debt is 
liquidated the security remains unaffected. AIR 1900 
M P 44, Rel. on. 1961 Jab L J 1207. 

— S - 5 . 8 — Usufructuary mortgage with stipulation 
that on failure of mortgagor to pay mortgage amount 
within time specified, property would be deemed to be 
sold to mortgagee-Redemption-Right of mere ad- 
mission ol mortgagor after expiry of stipulated period 
that property stands sold, in the absence of fresh trans¬ 
action de hors the mortgage, is not enough. See T. P. 
Act (1882), S. 00. 1961 M P L J 404. 

“ Ss. 58 and 62—Usufructuary mortgage—There is 
an implied term against converting land into desert 
by cutting trees. AIR 1955 N U C (Mad) 5673. 

S. 58 — Usufructuary :mortgage — Delivery of 
possession of property in lieu of repayment of debt— 
Agreement not containing either any obligation to 
repay or creating any security for its repayment— 
Transaction not a usufructuary mortgage — Stamp 
Act (1899), S. 2 (17) and Sch. I, Art. 5. 

A executed a document in favour of B whereby he 
delivered possession of land to B for a period of ten 
years in consideration of repayment of a mortgage 
debt with interest due to B on a previous mortgage 
of the land. On expiry of the period B was to deliver 
back the land to A unencumbered. 

Held that as the agreement -did not contain either 
any obligation to repay the debt or create anyjsecurity 
for its repayment the transaction was merely an 
agreement and “not a usufructuary mortgage for 
purposes of stamp duty.” I L R 25 All 115, Rel. on. 
(1962) 40 Mys L J 669 

-Ss. 58 (d), 60 and 76 — Mortgage in favour of 

lessee—End of lease—Possession continued — Mort¬ 
gagee’s liability to deliver possession in mortgagor's 
suit for redemption. 

In the case of a mortgage-deed executed in favour 
of the lessee during the continuance of the lease the 
possession which tne mortgagee retains even after the 
termination of the lease cannot be said to be a posses¬ 
sion of an usufructuary mortgagee as contemplated 
in S. 58, Transfer of Property Act. The mere fact 
that there is a provision in the mortgage-deed to the 
effect that the rent payable by the mortgagee as lessee 
will be adjusted towards interest payable on the 
mortgage will not make the document a usufructuary 
mortgage. There must be either delivery of possession 
or a promise to deliver such possession. But the 
position where a tenant purchases a mortgage and 
thereby becomes a mortgagee and where the tenant 
becomes a mortgagee by virtue of a mortgage created 
by the mortgagor in his favour is the same. Therefore, 
the mortgagee, after the termination of the lease, if 
continues in possession as a mortgagee, is a mortgagee 


who is in possession of the mortgaged property and 
is bound, ,n 3 suit for redemption, to deliver the 
property under S. 00. AIR 1941 Pat 290 nkKmf 
35 Mys L j 232 : I L R (1957) Mys 100 : AIR 195% 
Mys 20 (21, 22) (Pt B) (Prs 5, 8). K 1958 

—S. 58 — Usufructuary mortgage or anomalous 
mortgage — Mortgage described as Bhoga Bandha 

Luc^r^° n ^ 0n 1 S l ru J , f ion m ?rtgage held to be usu. 
anniiS? "m’u T Mone y Lenders Act held not 

(3 of 1939r ( S e n L r s , -0 ;if? a Mone y ^ders Act 
(Or/ss^3971*(DB) APP ,Ci ^ l ty ' A 1 R 1! »5NUC 

—S. 5S (d)-Orissa Money-Lenders’ Act (1939), 
b. If (as amended by Orissa Money-Lenders (Amend¬ 
ment) Act (18 of 1947)—Does not apply to oral 
usufructuary mortgage—(So proof of execution of a 
mortgage would be necessary only where the mort- 
gage is in writing and the statutory discharge by 
v|rtue of continuous possession for 15 years as pro- 
vided in 5. If would apply only to such mortgages 
and not to oral mortgages—See Debt Laws-Orissa 
Money-Lenders Act (3 of 1939), S. 17. AIR 1953 
Orissa 17 (DB). 

* ;S. 5.S-Two usufructuary mortgages on same 

land—Permissibility. 

There cannot be two different usufructuary mort¬ 
gages on the same land at the same time. AIR 1958 
Pat 79 (80) (Pt C) (Pr 9). 

8 s. 58, 76 (c)— Simple mortgage or usufructuary 
mortgage. 

Held on facts, that the document read and con¬ 
strued as a whole was a mortgage with possession 
and not a simple mortgage. It is true, during the 
continuance of the mortgage, when thejmortgagee 
takes possession of the mortgaged property, he must 
pay all charges of a public nature in respect of the 
house under S. 70(c) of the Transfer of Pioperty 
Act, but that is so, in the absence of a contract to 
the contrary. It is therefore, open to the parties to 
contract out of the provisions of S. 70 (e) of the 
Transfer of Property Act. Hence the mere fact 
that the mortgagor undertook to pay the taxes, 
electric bill, etc., referred to in the last portion of 
the document did not make the transaction a simple 
mortgage and not a mortgage with possession. AIR 
1955 Pat 357, dist. 1956 Pat L R 493 : AIR 1957 Pat 
717(719) (Pt A) (Pr 11) (DB). 

-S. 5S (d)—Essential ingredient of usufructuary 

mortgage. 

In order to create a usufructuary mortgage, the 
mortgagor must authorise the mortgagee to retain 
possession of the property until payment of the 
mortgage-money. This is one of the essential ingre¬ 
dients of usufructuary mortgage and if from the 
terms of the bonds it does not appear that the 
mortgagee had any authority to retain possession 
until payment of the mortgage-money the mortgage 
cannot be a usufructuary mortgage. 

Where for the sake of convenience and systematic 
payment of the interest a mortgagee is given a right 
to realise the royalties receivable from the mortga¬ 
gor’s coal fields towards the interest of the principal 
money with a clear stipulation that if the 

fails to realise the same the mortgagor is liable to 
pay the amount of interest to the mortgagee, then 
the mortgage bond containing such a term cannot 
be characterised as a usufructuary mortgage bond. 
1955 B L J R 571 : AIR 1955 Pat 505 (507) (Pt A) 
(Prs 7, 8) (DB). 

[Reversed on another point in AIR 1904 S C 1295.J 

-S. 58 (d) — Usufructuary mortgage bond—Cons¬ 
truction of. 
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A recital in the bond in its very opening line that 
this usufructuary mortgage bond is executed to the 
following effect does not make it a usufructuary 
mortgage if from the terms of the bond it appears 
that it cannot be said to be usufructuary mortgage. 
1955 B L J R 571: AIR 1955 Pat 505 (507) (Pt B) 
(Pr 7) (DB). 

[Reversed on another point in AIR 1964 S C 1295.] 

-Ss. 5S, 62 — Usufructuary mortgage—Rights of 

mortgagor after mortgage—Transferability of. 

When the owner of property hypothecates that 
property by a usufructuary mortgage he does not 
cease to have any interest in the property until the 
mortgage-debt is satisfied in due course and he is 
in a position to sue for recovery of possession under 
S. 62. The ownership of property connotes a bundle 
of mortgage the owner of that bundle ot rights 
of rights in respect of that property. In a transaction 
transfers some of those rights to the mortgagee. 
The remainder of that bundle of rights still remains 
with him and can be transferred. AIR 1940 All 400, 
Expl. AIR 1952 Pat 469 (471) (Pt B) (Pr 11) (DB). 
-S. 5S— Mortgagee purchasing land in his posses¬ 
sion before redemption—Suit for pre-emption — Plea 
of — Contravention of S. 3-A, Patiala Alienation of 
Land Act (1972) by deft.—He must prove that he was 
a creditor and loan advanced by him was a loan 
being interest bearing under S. 3-A—Mere possession 
of the land does not make the mortgage a usufruc¬ 
tuary one unless it is shown that the income of the 
land was to be appropriated towards payment of 
interest or partly towards principal and partly towards 
interest—See Patiala Pre-emption Act, S. 23-A. AIR 
1955 N U C (Pepsu) 257 (DB). 

—S. 5S, cl. (d)—Usufructuary mortgage—Essen¬ 
tials. 

The essential pre-requisite of a usufructuary mort¬ 
gage which is analogous to ‘Welsh mortgage’ in 
England and 'Lekha Mukhi’ mortgage in Punjab is 
the term that the mortgagee immediately gels into 
possession and applies the rents and profits towards 
the interest or the principal or both. In the absence 
of a term with respect to possession no usufructuary 
mortgage can come legally into existence. 48 M L J 
607 : AIR 1925 P C 63, Followed. AIR 1961 Punj 
477 (479) (PtD) (Pr]lS). 

Ss. 58 and 60 — Usufructuary mortgage created 
in compromise agreement which contained a forfei¬ 
ture clause—Forfeiture clause is clog on redemption. 
AIR 1955 N U C (TravCo.) 6003 (DB). 

-Ss. 58, 91—Mortgagee has right to be in posses¬ 
sion until redeemed by a competent person—Way¬ 
farer cannot redeem. AIR 1955 N U C (Trav.-Co,) 
1075. 

S. 58 Simple mortgage—Subsequent oral agree¬ 
ment to deliver possession-Effect—Suit for posses- 
sion by mortgagor-Limitation Act (1908), Art. 148) 
—(Evidence Act (1872), S. 92, Proviso 4). 

Where it was contended that a registered deed 
<>f mortgage which was a simple 1 mortgage in its 
inception, was converted into a usufructuary mort¬ 
gage by subsequent oral agreement altering the mode 
ot payment of interest and by delivering possession 

the mortgagee and hence the 00 years’ rule under 
Art. 148, Lim. Act, applied to the suit by mortgagor 
tor redemption and for possession of the property 
mortgagedi 

Held, that under Proviso 4 to S. 92, Evidence Act, 
no oral agreement was admissible to prove variation 
of the terms of registered deed including a term as 
to the payment of interest and hence no usufruc- 
tuary mortgage could be created in favour of the 
simple mortgagee by a subsequent oral agreement 
which sought to vary the terms of the registered 


simple mortgage deed. The suit for possession was 
therefore held misconceived. (2) Further, Art. 14o, 
Limitation Act did not apply as no subsisting usu- 
fructuary mortgage could be proved. AIR 19ob 
Tripura 6 (8) (Pt C) (Prs 10, 12). 


23 (A). Possession not delivered or disturbed 

- Effect. 

—S. 58 (d) — Utilization of profits towards mort¬ 
gage money and interest — Mortgage, if valid — 
Ajmer Regulation (3 of 1914), S. 5 (l) (b). 

There may be a usufructuary mortgage providing 
for the utilization of the profits towards the mortgage 
money and the interest. It is not necessary for the 
validity of a usufructuary mortgage that some amount 
should remain outstanding as principal. 

Where in a document called Baraskati, it was sti¬ 
pulated that the second party should remain in pos¬ 
session of the land of the first party for 20 years and 
that the first party should recover possession without 
any payment and though in the document it was 
mentioned that possession had been made over to 
the second party, he was not actually put in posses¬ 
sion ; Held, that the document was a usufructuary 
mortgage. AIR 1950 Ajmer 59 (60) (Pt B) (Prs 6, 7). 

- S. 58 (c) — Conditional sale deed by defendant 

providing for plaintiff to be in possession — Defen¬ 
dant executing kabuliyat and cultivating as tenant — 
Plaintiff’s suit for possession maintainable. See T. P. 
Act (1882), S. 108. 1959 Nag L J (Notes) 134. 

-S. 58 — Mortgagee already in possession of the 

mortgaged property under usufructuary mortgage — 
Creation of further possessory mortgages od same 
property in favour of same mortgagee — Actual deli¬ 
very of possession while creating subsequent mort¬ 
gages not necessary. (1961) 2 Guj L R 43*3 : (1961) 2 
Guj H C R 154 : AIR 1961 Guj 129 (130) (PtB)(Pr 4). 

-S. 58 — Other mortgage — No provision for in¬ 
terest — Possession not delivered — Mortgagee en¬ 
titled to interest and charge upon mortgaged 
property for breach of covenant to deliver posses¬ 
sion. See T. P. Act (1882), S. 08 (1) (d). AIR 1964 
Mad 201. 


-Ss. 5S (g), 67, 6$ and 98 (as amended in 1929)— 

Combination of simple and usufructuary mortgages 
— Failure of mortgagor to put the mortgagee in 
possession — Right of mortgagee to decree for sale — 
Right to profits for period mortgagee was kept out 
of possession. 


Where in a usufructuary mortgage there is a per¬ 
sonal covenant to pay the mortgagor fails to give 
possession to the mortgagee and the mortgagor alone 
continued in possession the mortgagee is entitled to 
sue for a decree for sale. As anomalous mortgages 
are now after 1929 included in S. 58 of the Transfer 
of Property Act, the application of Ss. 08 and 07 of 
the Act is not excluded as under the old law. Fur¬ 
ther, a personal covenant to pay implies and carries 
with it a right of sale. 


If the mortgagor commits a breach of the cove¬ 
nant to deliver possession he should not be allowed 
to take advantage of it or retain the proceeds of the 
property and at the same time paying no interest on 
j 6 amount the benefit of which he enjoy- 

W • j v, m £, r ! ga ? e . e i s entitled to the profits. 1952 

$J* d IK 1 J LB (1952) Mad 993 : 65 Mad LW 

('p ( /s 9 7. 2 8, ?ohdb ] ). 416 ; AtB 1953 M,d 13115 ' 


— Right to sue for sale. 

As S. 58 (d) now stands, if under the mortga 
deed the mortgagor expressly or by implication bfr 
himself to deliver possession of the mortgaged p 
perty to the mortgagee, the transaction is a usufn 
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tuary mortgage notwithstanding the fact that actual 
possession has not been delivered. Such a transaction 
being a usufructuary mortgage, S. 67does not empower 
a mortgagee to institute a suit for sale. Section 68 
only confers a right on the mortgagee to sue for the 
mortgage money when the mortgagor fails to deliver 
the property to him without disturbance by the 
mortgagor or any person claiming under a title supe. 
rior to that of the mortgagor. This does not either 
expressly or by necessary implication confer on him 
a right to realise the said amount by sale of the hy¬ 
pothecs. In the contineencay contemplated by the 
section he will be able only to obtain a decree for 
money. AIR 1959 Mad 1164 (FB), held no longer good 
law. 1952 Mad W N 419: 65 Mad L W 510: 11952) 2 
Mad L J 55 : AIR 1952 Mad 850 (S57) (Pt A) (Pr 8). 

—-S. 5S — Usufructuary mortgage — Mortgagee has 
a right to sue for mortgage-money where mortgagor 
fails to deliver possession or to secure possession 
without disturbance—Interest can be treated as charge 
on mortgage property. See T. P. Act (1882), S. 68(1) (d). 
AIR 1958 Mys 32. 

-S. 58 — Limitation Act, Art. 132 — "When the 

money sued for becomes due”—Usufructuary mortgage 
— Cause of action for suit to recover mortgage 
money arises on date of dispossession — See Limita¬ 
tion Act (1908), Art. 132. AIR 1958 Pat 312 (DB). 

-S. 58, cl. (a) and S. 68 (1) (d) — Usufructuary 

mortgage — Possession taken back by mortgagor — 
Mortgagee’s right to sue for money — Debtor or ob¬ 
ligee cannot say that he is not personally liable for 
money. AIR 1961 Punj 477 (480) (Pt E) (Pr 14). 

-S. 58 (d)—Lease or mortgage—Baraskati deed. 

A advanced Rs. 7,000 to B. The terms of the Baras¬ 
kati deed executed by B in favour of A were that A 
would be put in possession of three villages for 10 
years, and would get his money with interest from 
the usufruct of those villages for that period. A, how¬ 
ever, was not given possession of the villages. 

Held, that the Baraskati deed was a mortgage, and 
as such A was entitled to recover the amount which 
he had advanced when he failed to get possession of 
the three villages. ILR (1956) 6 Raj 1070 : 1957 Raj 
L W 61 : AIR 1957 Raj 120 (121) (Pt A) (Pr 4) (DB,. 

23 (B). Covenant for personal liability 
in the deed—Effect. 

-S. 58 — Usufructuary mortgage and lease back— 

Suit for arrears of rent — Maintainability. 

A executed a usufructuary mortgage of his house 
interest — Mortgagor under the deed undertaking 
personal liability to pay up the amount — Under a 
separate deed of agreement mortgagee given posses¬ 
sion over the property—That by itself will not make 
the mortgage a usufructuary mortgage—Remedy of 
mortgagee is to enforce his mortgage and not to resist 
decree forejectment obtained by lessor against lessee. 

I L R (1961) 13 Assam 101 : AIR 1961 Assam 70 (73) 
(Pt F) (Pr 8) (DB). 

-8. 58 — Anomalous mortgage — Usufructuary 

mortgage with personal covenant. 

Where a personal covenant is found to exist either 
in expiess terms or by necessary implication in a 
usufructuary mortgage, the mortgage becomes ano* 
malous. Where a mortgage with possession contains 
a further stipulation that at the end of a certain 
period the mortgagor shall redeem the mortgage by 
paying the mortgage debt, the stipulation amounts 
to a personal covenant and the mortgage is ano¬ 
malous. I L R (1950) 2 Assam 444 : AIR 1952 Assam 
19 (21) (Pt B) (Pr 15) (DB). 

-S. 58 (d) and (g) — Mortgage with possession 

containing stipulation for repayment within speci¬ 


fied time — It is not out and out usufructuary 
mortgage but anomalous mortgage. 

Where there is an express undertaking to pay 
money contained in a deed of mortgage, even though 
the mortgage is with possession, it is not an out and 
out usufructuary mortgage. It partakes of the chara. 
cter of a simple mortgage also and is thus converted 
into an anomalous mortgage being a simple cum. 
usufructuary mortgage. Where an undertaking or a 
promise to pay money or rather the personal cove¬ 
nant is found in the document side by side with the 
right of the mortgagee to eDjoy and possess the lands 
on payment of land revenue, it implies that the mort¬ 
gagee has the right to bring the property to sale. The 
mortgage, in these circumstances, cannot be treated 
as purely usufructuary: AIR 1935 Lah 103; AIR 1947 
Lah 40 (FB): 12 All 203; AIR 1929 Pat 605; 34 Bom 
462 and 27 Mad 526(FB),Rel. on; AIR 1940 Cal 430 
and 24 Cal 677, Dissent.; 53 C W N 96, Disting. 
ILR (1949) 1 Assam 167 : AIR 1950 Assam 18 (20) 
(Pt B) (Pr 9) (DB). 

-—S. 58— Usufructuary mortgage — Personal liabi. 
lity of mortgagor to pay debt — This personal liabi. 
lity to pay debt cannot be extended to mortgagor’s 
heirs — S. 59-A, T. P. Act, does not apply — Applies- 
tion for adjustment of debts made by mortgagor’s 
heirs — Not maintainable. See Debt Laws — Sau- 
rashtra Agricultural Debtors belief Act (23 of 1952), 
S. 4. AIR 1963 Guj 280. 


-Ss. 58, 67 and 68 — Usufructuary mortgage — 

Mortgagors also binding themselves personally to 
pay — Mortgage being a simple mortgage, usufruct¬ 
uary mortgagee has a right to bring mortgaged pro¬ 
perty to sale. 

Held, that the mortgage was not a purely usufruc¬ 
tuary mortgage but it was a simple mortgage usu¬ 
fructuary and hence the mortgagee had a right to 
bring the property to sale. AIR 1942 All 326, Dist. AIR 
1937 P C 32; AIR 1947 Lah 40, Rel. on. The personal 
covenant to pay together with right of recovery and 
agreement that the burden for such payment would 
rest upon the mortgaged property, clearly implied 
a right of sale in the mortgagee. Such right could not 
be exercised without bringing the mortgaged property 
to sale. The property was clearly subject to a burden 
for the payment of the:amount according to contract. 
When such burden was there not only for the prin¬ 
cipal amount but also for the interest and taxes, there 
was a clear right of sale by necessary implication. 
1964 M P L J 97 i 1964 Jab L J 38 i AIR 1964 Madb 
Pr« 305 (306) (Pr 5) (DB). 

-S. 58 — Personal covenant to pay—Usufructuary 

mortgage providing particular date for redemption 
Provision, in case of default in redemption, tor pay* 
ment on the particular date of any subsequent years 
— Deed held to contain personal covenant to pay ^ 
Mortgage held anomalous mortgage — Mortgage 
Construction. 

A deed creating a usufructuary mortgage on 
agricultural land provided that after the expiry oi 
the time for redemption and on receipt of the amou it, 
the land and the document would be handed over to 
the mortgagor by the mortgagee but in case ol default 
in payment by that time, the money may be paid 
i particular date of any subsequent years. No pay¬ 
ment was made on the first date fixed for redemption. 

Held, that the deed contained a personal covena °* 
to pay and the mortgage was an anomalous mortgage. 

[ L R 27 Mad 520 (FB). Foil. (1904) 77 Mad L W 600. 

-Ss. 58, 67 — Usufructuary mortgage prescribing 

specific period for redemption — Be . c * tfll 
principal after expiry of period amounts to ; 
covenant to pay - Right of mortgagee to bring pro¬ 
perty to sale. 
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The recital in a usufructuary mortgage that the 
mortgagee will pay the principal after the expiry of 
a period of three years and redeem the properties 
clearly amounts to a covenant to pay the debt and a 
suit for sale of the hypotheca by the mortgagee for 
recovery of the amount will lie- ILR 27 Mad 520 (FB) 
and (1940) Mad L J 90; AIR 1940 Mad 312, Rel. on. 
75 Mad L W 543 (2) « (1962) 1 Mad L J 304 : AIR 
1962 Mad 308 (308) (Pt A) (Pr 2). 


-S. 58 (d) — Usufructuary mortgage containing 

personal covenant to pay — Not an anomalous mort¬ 
gage. 

Where all the elements of a usufructuary mort¬ 
gage, as defined by S. 58 (d) of the Transfer of Pro- 
peity Act, are clearly present in the mortgage it does 
not cease to be a usufructuary mortgage and become 
an anomalous mortgage only because it contains a 
personal covenant to pay. AIR 1929 P C 139, Disting. 
(1962) 1 Mad L J 397. 


——Ss. 58 (d) and (g) and 59 — Usufructuary or 
anomalous mortgage — Unregistered Khata mention¬ 
ing that amount was borrowed on security of shop — 
Delivery of possession — Agreement to pav interest 
—Rent payable by mortgagee to be adjusted towards 
debt — Mortgagor stipulating that property would 
not be redeemed until entire debt is paid—Mortgage 
is usufructuary and not anomalous as there was no 
personal covenant to pay — Suit by mortgagee for 
recovery of loan—Maintainability— Khata being 
unregistered not admissible even to prove payment 
of consideration — Registration Act (1908), Ss. 17 (1) 
(c) and 49. 


Held, on facts that the transaction embodied in 
the khata was a usufructuary mortgage and not an 
anomalous mortgage. There was delivery of posses¬ 
sion of the mortgaged property to the mortgagee and 
he was authorised to retain it till payment of the 
mortgage amount and he was to receive rents and 
profits of the mortgaged property in lieu of interest, 
thus, all the ingredients of an usufructuary mort¬ 
gage were satisfied. The fact that the defendant had 
agreed to pay interest did not mean that there was a 
personal ^undertaking to pay the debt. So also from 
the fact that the mortgagor had imposed upon him¬ 
self an obligation not to claim the property until the 
debt was satisfied it could not be taken that he had 
promised to pay the mortgage money personally: ILR 

?nflA a i 6 7? ,Re i 1 ' 0n -ILR27 Mad 526 (FB) and AIR 
im Raj 1 and ILR (i960) 10 Raj 948. Dist. (ii) that 

^ BQ 0 ^°D U[ ^ ent ^' as not registered as required by 
o. oH, T. r• Act, there was no transaction of mortgage 
at all and it could not be admitted in evidence even 
tor the limited purpose of proving the receipt of con¬ 
sideration ?in view of S. 17 (I) lc ) read with S. 49, 
Registration Act. (ni) that the plaintiff was entitled 
to recover the loan without having recourse to the 
LW k he COu y pr0 , ve b y other evidence that the 
Vi? ha t Tf t0 , the defendant. 1903 Raj L W 

(131 u, iS ' AIR 1963 Kai 129 


—S. 58 - Simple mortgage or usufructuary mo 

P g *® ” Su,t f ° r recovery of pattam and possessi 
by mortgagee from mortgagor lessee. 

Defendant mortgagor executed the usufructs 

Ex * A, in favour of the plain 

n^? r L Slng i t0 „ retaln possession of the pla 
property and to utilise the income therefrom i 

E e nfll he % tt0m ° f . Rs ‘ 2 ?’ due t0 the origir 

toSISiAu u , said pr0pert V and f°r appropriating 1 
himself the balance towards interest on the mortga 

XI 0 ' ^’i 00 ' Th ° mor, 8agor furtheTS 

aLsotn h P A L UP th ®. m ? } rt g 1 a 8e amount on demand ai 

foUow^ E ers0na L y ,ia J ble for th e same. Ex. A w 
lollowed by another document Ex. B of the sar 

date executed by the defendant mortgagor in favo 


of the plaintiff. As per Ex. B, the defendant took: 
back the properties on lease from the plaintiff. 

Held, that (i) the parties intended the rights and 
liabilities arising out of Exs. A and B to be separate- 
and distinct in themselves. The transaction evi¬ 
denced by Exs. A and B was not intended ana 
treated as a simple hypothecation. Ex. A satisfied all 
the essential features of a usufructuary mortgage. 
The additional undertaking in Ex. A could not by 
itself destroy the effect of other essential features of 
the document as a usufructuary mortgage. 1953 
KerLT 89: ILR (1952) Trav-Co 696 : AIR 1953 
Tray. Co 63 (64, 65, 67) iPt A) (Prs 2, 3, 7) (DB). 

-S. 58 — Travancore Debt Relief Act, S. 2 (ix) — 

Usufructuary mortgagage — An undertaking by the- 
mortgagor to be personally liable for the mortgage debt- 
will not change the characteristic of the mortgage. 
See Debt Laws—Travancore Debt Reli.-f Act, 1115 (2 
of 1110), S. 2 (ix). AIR 195L Trav-Co 154 (DB). 

24. Zuripeshgi lease. 

© —S.58—Bihar Agricultural Income-tax Act S.2(a) 
— Agricultural income — Assessee taking zarpeshgi, 
lease and for 28 years to remain in possession — 
Premium paid —Construction —Transaction held not 
loan and receipts did not represent a capital return- 
income held agricultural income. See Bihar Agricul¬ 
tural Income-tax Act (7 of 1938), S. 2 (a). AIR 1959 
S C 1303. 

-S. 58 — Zarpeshgi lease — Lessee is not mort¬ 
gagee. 

A mortgage deed is always executed by a mort¬ 
gagor. Where therefore a per-on on payment of a 
Zarpeshgi amount takes settlement of a land by a 
registered Kabuliyat and agrees to pay annual rent, 
the Kabuliyat does not confer on such person the 
status of a mortgagee 3ud the landlord cannot get 
possession of the land on paying the Zarpeshgi 
amount to him. 1952 Cri L J 1124 J AIR 1952 Pat 
312 (314) (Pt B) (Pr 15). 


25. English mortgage. 

S. 58 — English mortgage — Possession oF pro¬ 
perty — Presidency Small Cause Courts Act (1882), 

5 # 41 * 

Under an English mortgage a mortgagee is entitled 
to the same rights as the mortgagor himself had in 

u pr0 L perty and 0110 °* the most important rights is 
the right of possession. He may not take actual 
possession, in which case the mortgagor continues 
in possession by sufferance of the mortgagee or by 
permission express or implied given by the mort¬ 
gagee. The mortgage may provide that on the mort- 
gagor committing a certain default the mortgage© 
would be entitled to enter into actual possession. 
In such a case the stipulation amounts to the per¬ 
mission being withdrawn or the licence being termi¬ 
nated on the default taking place. Under such 
circumstances the mortgagee is entitled under Sec. 
tion 41, Presidency Small Cause Courts Act (1882) to 

739 , rr e R P nS^ 1 n gs> f ?, r 0 J 00 t me *t- 55 Bom L R 
(P 3 )R (1955) Bom 115 1 AIR 1954 Bom 81 (81) 




- — » V i I 

(A) Kanom and usufructuary mortgage— 
Distinction. 

26. Kanom and olti. 

■—S. 58 (g) — Otti — Nature and essentials of_ 

Description of transaction as otti and Kuzhikanon— 
Essential nature of demise as mortgage not affected 
Provision for michavaiam in mortgage-Effect oi 
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—Transaction if comes within purview of Kerala 
Act (1 of 19o7). 

The essence of an ‘otti’ transaction stated. 1961 

27^j8H P ! , s , f 5 ! , e) l . KerLR60iAIR 1962 Ker 

-— 5S — An illom granted a kanom demise — On 
the same day it executed a puram kadam to the 
kanomdar in which it was stipulated that interest 
at a certain rate was payable and that the interest 
would b? appropriated by the kanomdar out of the 
purappad payable under the kanom deed — Held 
that puramkadam was a simple mortgage of the 
jenmon right of the illom and could not be consi¬ 
dered as a transaction under which kanomdar came 
into possession as a mortgagee — Transaction not 
exempted from the operation of the Madras Agricul¬ 
turists’ Relief Act and therefore not liable to be 
scaled down. See Debt Laws-Madras Agriculturists’ 
Relief Act (4 of 1938), S. 3. 1958 Ker L T 777. 

-S. 58 — Usufructuary mortgage — Nature of — 

Loss of right of redemption — Right to recover rent 
if also lost—(Limitation Act (1908), S. 28. Art. 110). 

• The right of redemption is based on the substan¬ 
tial right of ownership of the mortgagor in the mort¬ 
gage property. If by the operation of the law of 
limitation the right of redemption is lost, that would 
inevitably extinguish also the mortgagor’s ownership 
over the mortgaged property. Therefore, the argu¬ 
ment that usufructuary mortgage is really a combi¬ 
nation of a mortgage and a lease and the loss of the 
right of redemption would not, in that view affect 
the plaintiff’s right to recover the arrears of micha- 
varam which virtually arose out of the lease involved 
in the mortgage document, is untenable. 1957 Ker 
L T 395 i 1957 Ker LJ 310 j AIR 1957 Ker 117 (119) 
(Pt C) (Pr 5). 

-S. 58 — Otti if can be converted to simple mort¬ 
gage by mere intention. 

By a mere intention, unexpressed in any document, 
the parties to an otti cannot convert it into a simple 
mortgage. The circumstance that the rent was arrived 
at by calculating interest on the mortgage money is 
immaterial and if a mortgager takes a usufructuary 
mortgaged property on lease his possession is in his 
capacity as a tenant of the mortgagee and not in his 
capacity as owner. 1957 Ker L J 380 : 1957 Ker L T 
411 j AIR 1957 Ker 109 (112) (Pt G) (Pr 9). 

•Ss. 58 and 105 — Pandarapattom property — 


Irredeemable tenure—If can be created. 

It is open for parties to create irredeemable tenures 
in respect of even Pandarapattom property but in 
such cases there should be clear provision for enjoy¬ 
ment in perpetuity. The provision for renewal and 
payment of Adukuvathu do not indicate irredeem¬ 
ability in the absence of a clear provision for perma¬ 
nent occupancy. 1957 Ker L T 690 : 1957 Ker L J 
859. 

-S. 58 (d) and (g) — Madras Agriculturists Relief 

Act (1938), S. 9-A (as amended in 1950) — Malabar 
Otti is not usufructuary .mortgage within S. 9-A. 
See Debt Laws — Madras Agriculturists Relief Act 
(4 of 1938), S 9-A. AIR 1958 Mad 117 (DB). 

-S. 58 — Malabar Tenancy Act (1930), S. 3(1)— 

Kanom — Incidents of stated. See Tenancy Laws— 
Malabar Tenancy Act (14 of 1930), S. 3 (1). AIR 1955 
N U C (Mad) 695. 

-S, 58 — Kanom deed — Terms other than those 

ordinarily found in kanom deed — Transfer is kanom. 
See Tenancy Laws — Malabar Tenancy Act (Hof 
1930), S. 3 (1). AIR 1950 Mad 612. 

—Ss. 58, 98—Travancore-Cochin Holdings (Stay of 
Execution Proceedings) Act (8 of 1950), S. 2, Expla¬ 
nation—Applicability—Kanom or Otti—Tests. 


The important aspects of a Kanom are (1) that the 
income from the property will generally have no pro* 
portion to the interest which the Kanom, tenant has 
to realise for the amount advanced by him a low 
being usually fixed as payable to the jenmi, 
ana (n) the right of the tenant-to be in possession of 
the property for a period of not less than 12 years. 
One other test is that there must be a covenant for 
renewal of payment of renewal fees for the transac¬ 
tion to be a Kanom for purpose of the Act. Where 
the michavaram of 84 rupees per annum was equi¬ 
valent to the mortgage amount itself, that is to say, 
there was rather a very high pattom and not the low 
pattom and the term of the otti deed was 0 years. 
The transaction was held to be a Kanom within the 
meaning of the Act. AIR 1952 Trav-Co 333 (FB), Rel. 
on. AIR 1957 Trav-Co 239 (240) (Pt A) (Pr 5). 

“7 tS. ^ -Creation of irredeemable mortgage — Pro¬ 
vision relating to payment of customary dues and 
renewal fees in the document — Do not lead neces- 
55 r j)y to the inference in favour of irredeemability— 
Deliberate avoidance of the term kanom and use of 
expression 'oora otti’ denoting a particular type of 
mortgage indicate that the executant wanted to re¬ 
serve with him the right of redemption. See Tenancy 
Laws—Travancore Jenmi and Kudiyan Act (5 of 
1071). S. 3. AIR 1955 (Trav-Co) 543. 

-S. 58—Otti mortgage—Nature of. 

A deed of otti is neither a simple mortgage nor a 
usufructuary mortgage as defined in the Transfer of 
Property Act. It properly comes under the category 
of anomalous mortgages. All the elements of a hypo¬ 
thecation bond are present in an otti transaction and 
in addition possession of the property secured is given 
to the mortgagee so that he may take the profits in 
lieu of interest. 1954 Ker L T 795 i AIR 1955 T C 
207 (207) (Pt A) (Pr 3). 

-Ss. 58md 105—Kanom-Renewal clause—Inter¬ 
pretation. 

An express provision that all covenants in the ori¬ 
ginal lease shall be inserted in the renewed lease will 
not include a covenant for a further renewal. Where 
there is a covenant for renewal, if the option does not 
state the terms of renewal, the new lease will be for 
the same period and on the same terms as the origi¬ 
nal lease in respect of all the essential conditions 
thereof, except as to the covenant for renewal itself. 
1954 Ker L T 671 : ILR (1954) T C 1098 : AIR 1955 
Trav-Co 161 (161) (Prs 2, 4, 5) (DB). 

-S. 58—Irredeemable—Kanom or otti—Creation of 

on non-jenmom lands — Is a question of intention. 
AIR 1955 N U C (Trav-Co) 5089 (DB). 

-S 58—Kanam and othi— Document styled as otti 

and Kuzhikanam expressly providing for redemption 
—Receipt showing payment of aduku vathu to the 
jenmi at the time of execution held not genuine— 
Held — The receipt could not affect the redeemable 
character of the mortgage. (Malabar Law—Kanom). 
AIR 1955 NU C (Trav-Co) 5086. 

-S. 58—Kanom or possessory mortgage—Test. 

Giving of the name ‘possessory mortgage’ to a 
document which otherwise satisfies the requirements 
of a kanam and which is itself a renewal of an earlier 
demise which is a kanam cannot operate 
the transaction into a possessory mortgage. I* 5 * K ®F 
L T 222 ; AIR 1954 Trav-Co 392 (393) (Pt A) (Pr 4) 

(DB). 

-Ss. 58 and 60-Pandarapattom Lands-Irredeem- 

able tenure—(Malabar Law)* 

Redeemability is the normal incident of a mortgage 
or a lease transaction and except in cases where tne 
law has made it irredeemable the jenmi can be de¬ 
prived of his light of redemption only when he has 
created permanent occupancy right in the tenant, it 
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is open to the contracting parties to create irredeem¬ 
able tenure in respect of lands other than jenmom 
lands such as pandarapattom lands etc. The question 
will always remain whether in a given case the par¬ 
ties have really created such a right. There is no law 
saying that where the document with respect to 
pandarapattom land contained no provision for re. 
demption or for payment of value of improvements, 
that the parties named the document as a kanom 
deed and mentioned the premium paid as kanom 
reserved as also for payment of miohavarom and 
adukkavathu the tenure created shall be irredeemable. 
ILR (1951) Trav-Co 282 (DB). 

• ;—S. 58—Tarwad — Karnavan—Representation- 
Suit by member to set aside mortgage of tarwad pro- 

n dismissed — Findings upholding the mortgage 
le High Court are binding on vendee from 
member of tarwad. See Marumakkattayan law — 
Tarwad. AIR 1950 Trav Co 49 (FB). 

26(A). Kanom and usufructuary mortgage — 

Distinction. 

“ S* 5S (d) — Deed—Construction — Distinction 
between kanam and mortgage — Tests to determine 
nature or transaction—Intention of parties to be 
ascertained. See Tenancy Laws — Kerala Agrarian 

J eIa J'°° s Act (4 of 1901), S. 2 (18), Cl. (a). AIR 1963 
Keroliy (DB)* 

— 7“?* 55—Distinction between Kanom and mortgage 
—Kaichit executed as counterpart of kariapanayam 
deed reciting prior lease—Transferees to be in posses- 
sion ot properties on Karipanayam for 10 years—Part 
ot Karipanayam amount to carry no interest — Trans- 
terees to surrender properties before expiry of term, 
it desired, on receipt of Karipanayam amount—Tran¬ 
saction held to be a mortgage and not kanom. See 

TQ e f?n nC Q y )S S i T^ era, iL Agrari8n Re,a t«ons Act (4 of 
1901), S. 2 (18). ILR -(1961) 2 Ker 667. 

——Ss. oS and 105 — 'Kanom’ and 'Possessory mort- 
g g Distinction — Tests to determine whether a 
transaction is kanom or possessory mortgage. See 

1 Qfln D c y ^/ a i^“r K r a « la A « rarian Relations Act (4 of 
1901), S. 2(18). I L R (1961) 2 Ker 589. 

Document essentially evidencing borrow- 

&- Pr0I T ty is a mortgage and not a 
lease Stipulation in document for payment of an 

aSd U o a iakS^h t a °- Vard f GoverQ ment tax, michavaram 
na onakazcha is not necessarily inconsistent with a 

mortgaga - Nor is the fact that the person who took 

the DroDertv^wV 11 ^" 0 ^ i!° “PPfoPri.to thTytoW of 
™S«SI° Pert Y w r ch might work out to more than 
ordinary rate of interest sufficient to override the 

Laws*— Kerala™A * e t n ra I nsactIoD - See Tenancy 

of-VVheVer a?? 60 ' Slyl6d 35 f <anom —Construction 
circumstances 3 UP °° ‘.ij 6 

whetf i? eed . ^uldVeTooked ''into toZoWt 
eni^fhV.I P j® ary ob J'ect is to allow that person to 

debt-Test 3 S.a°T t0 k8ep i he land as securit V for the 
Act S ■?«', S ! . T o“. a n r l cy Laws - Malabar Tenancy 
AcllS S (»)• A I R 1955 N U C (Mad) 3913. 

luary mor7gag e e d_COn! " UCti0n - Kana,n « usuf '“0- 

kvS re and d dM ra6nt was described as a panayam 

lenewal fef ° l proyide f “r liability to ply” 
renewat tee and there was no proof of such payment! 

mortgage andf noH as a usufructuary 

kychit is a v«rv n»«ii ? ^ anam * The name panayam 

- CS 
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there was no difficulty in the way of their use of 
that word. That they have not used that word but 
have used altogether a different word is a point of 
considerable signi6c-»nce. (1951) 2 Mad L J 527 i 64 
Mad L VV 1063 : A I R 1952 Mad 176 (177) (Pt D) 
(Pr 6). 

®-Ss. 58, 72, 98—Kanom—Incidents of. 

A kanom partakes of the nature of a mortgage with 
possession and a lease. The kanomdar is a tenant 
liable to pay the rent stipulated in the kanom deed to 
his Jenmi. But he does not forfeit his right to hold 
the land for 12 years by allowing the rent to fall into 
arrears. He is also a mortgagee, the kanom amount 
and interest thereon being secured by the land and 
its usufruct. The kanom amount is looked upon as a 
security for the rent due to the jenmi and is itself 
secured by the land demised on kanom. On the 
expiry of the term, an account has to be taken 
between the jenmi and the kanom holder credit 
being given to the latter for the value of the improve¬ 
ments in addition to the kanom and interest thereon 
and to the former for all the rent in arrear. 

The michawaram or the net rent payable to the 
jenmi bv the kanomdar,if allowed to remain in arrears 
it becomes a matter of account in a suit for redemption 
by the jenmi. (1951) 1 Mad L J 497 : 64 Mad L W 
Mad W N 323 : I L R (1952) Mad 92 : 
A T R 195 * Mad 187 (189, 190) (Pt A) (Prs 5, 9) 
(**>)• 

“— S ‘ 53 — Travancore-Cochin Holdings (Slav of 
Execution Proceedings) Act (8 of 1950), S. 2, Expln. 

Kanapattam — Kanom and mortgage — Distinction 
stated — Held, on construction of document that it 
was not a kanom within the meaning of S. 2, Expla¬ 
nation, Travancore-Cochin Holdings (Stav of Execu- 

K; 0 HIJ- DgS) , c A . Ct ’ ? eB Debt Lasvs-Travancore- 
m ^m d 'c gs „ (S £ ay ? f Elution Proceedings) Act 

(DB) ' ' lp]n ' AIR 1953 W Co 273 

P ~ S - 5S — Distinction between kanom and usu- 
fructuary mortgage stated. See Debt Laws-Travan. 

Arfia na-m° c‘”o 8!(Stay of Execution Proceedings) 
Act (8 ot 19a0), S. 2. AIR 1932 Trav-Co 333 (FB). 

27. Equitable mortgage. 

(A) Delivery of title deed accompanied by 

written document — Registration when 
necessary. 

27. Equitable mortgage. 

< f l~ Mortgage by deposit of title deeds 
Essentials—Intention to create security by deed— 

Mat hA Q k f ? ct .— De P°sit of title-deed — Mode of— 
JjjJX b ® . p }* y V5 aI or constructive — Such mortgage 
distinguished from equitable mortgage g g ® 

deposit^ 1 mil r dA S )t er - 0f Pr °P f ert y Ac t a mortgage by 
where undi^bfA IS 5 ne 0 the f ? rms of mortgages 

debt is a question of itft i ha i? be sec “ ril y for the 

is no presumption ol law tW h fK CaSe - Tho ?* h there 
title-deeds constitutes » the ^ ere de P<>sit of 

sume under S. 114 of the fSS®' 8 G °i rt L may pre- 
certaln circumstanced u Ew, ? 5 J Act that Und er 
deeds constitute“1 anda de P<>sit of title- 
documents by the debto? ?n'm PhySiC jA del,ver y of 

ody mode J deposit ^There*may Cr bea < construcUv: 
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deposit. A Court will have to ascertain in each case 
whether in substance there is a delivery of title-deeds 
by the debtor to the creditor. The law recognizes a 
constructive delivery. Though such a mortgage is 
often described as au equitable mortgage, there is an 
essential Gistinction between an equitable mortgage 
as understood in English law and the mortgage by 
Deposit of title-deeds recognised under the Transfer 
of Property Act in India. The distinction between 
English and Indian Law stated Nathan v. Maruthi 
Rao. (1964) 6 S C R 727: (1964) 2 S C J 671 : (1964) 
2 Mad L j (SC) 162 : (1964) 2 Andh VV R (SC) 162 : 
(1964) 2 S C VV R 122 i A I R 1965 S C 430 (432 to 
436, 439) (Pt A) (Prs 8. 10, IS) (DB). 

©-Ss. 5S (f) and 59—Mortgage by deposit of title- 

deeds—Memorandum given along with title-deeds— 
Registration held was not necessary. See Registration 
Act (1S08), S. 17 (l) (b). A I R 1950 S C 272. 

-S. 5S (f) — Mortgage by deposit of title deeds — 

Intention that title deeds should be security is the 
very essence of transaction. 

It is no doubt true that mere deposit of title deeds 
is not enough to prove a mortgage and the intention 
that the title deeds should be tho security for the 
debt is the very essence of the transaction and that 
intention has also to be proved. The language of 
S. 58 (f) of the Transfer of Property Act makes that 
proposition clear enough. The whole question in 
each case is a question ot fact whether the intention 
has been proved by evidence and circumstances. 
I960 Cal L J 59: 60 Cal W N 92 : A I R 1960 Caf 
351 (354) (Pt C) (Pr 19) (DB). 

-S. 58—Equitable mortgage—Deposit of all title- 

deeds not Decenary. 

To create an equitable mortgage, deposit of all title 
deeds is not necessary or imperative. A I R 1959 Cal 
213 (214) (Pt B) (Pr 7). 

-S. 58 — Mortgage by deposit of title deeds, by 

pardanashin illiterate woman — Nature of proof — 
Mortgagee must prove that she fully understood 
nature of transaction and its consequences —He must 
show that deeds were in fact deposited by her and it 
was with intention of creating security thereon for 
her liability as surety for husband’s debts—(Contract 
Act (1872)1 S. 10). AIR 1955 N U C (Cal) 2324 (DB). 

——Ss. 58 and 98—Equitable mortgage—Nature of. 

By the combined operation of Ss. 90 and 58 (b) an 
equitable mortgage must be held to be a mortgage 
where the mortgagor binds himself personally to pay 
tho mortgage money. AIR 1953 Cal 208 (209) (Pt A) 

(Pr 7). 

-S. 58 (f) — Delivery of documents of title -Physi¬ 
cal delivery not necessary — Constructive delivery 
sufficient to create valid equitable mortgage. 

A and B (defendants 1 and 4) applied to the Tirur 
branch of plaintitf Bank for overdraft accommoda¬ 
tion undertaking to deposit the documents of title of 
the properties belonging to them. They gave the 
title deeds to the branch at Tirur. The documents 
were sent for scrutiny to the head olfice of the Bank 
at Kozhikode which was a notified area where a 
mortgage by deposit of title deeds could be created. 
At the time, when the memorandum of deposit and 
the accompanying documents were executed, they 
were in the custody of the head olfice. The question 
arose whether the title deeds wero delivered at 
Kozhikode with the intent to create a mortgage in 
respect of the properties covered by those deeds: 

Held, that a valid equitable mortgage was created 
on the properties. Delivery ol possession of the title 
deeds need not be by actual physical delivery. If the 
Head office of the Bank at Kozhikode was in custody 
of the documents of title when the defendants indi¬ 
cated their intention to create a mortgage by deposit 


of title deeds, there was a constructive delivery of 
the title deeds to th9 Bank at Kozhikode for that 
purpose. 1964 Ker L J 748 : 1964 Ker L T 603. 

~— Ss. 53 and 100 — Mortgage by deposit of title 
deeds or equitable mortgage —Essentials—Agreement 
to execute mottg.ge in future in case amount due on 
promissory note was not paid accompanied by hand¬ 
ing of title deed of property agreed to be mortgaged 
—No equitable mortgage or lien created. 

Held, (i) that the essential requisites for creating a 
mortgage by deposit of title deeds or an equitable 

mortgage as evidence from S. 58 (1), T. P. Act are a 
debt, a deposit of title deeds and an intention that 
the deeds shall be security for the .debts. Since there 
was nothing in Exhibit C or in the evidence to indi¬ 
cate that the handing over of the title deed was with 
a view to make that deed a security for the amount 
advanced the transaction did not amount to a mort¬ 
gage by a deposit of title deeds, (ii) that Exhibit C 
by promising a mortgage in future did not create a 
lien either immediately or when the conditions pre¬ 
cedent for the performance of the promise came into 
being. Therefore, the only decree the appellant was 
entitled to get was a money decree. A I R 1930 P C 
70, A I R 1938 Mad 889 Rel. on. 17 T L R 105, Not 
Foil. 1963 Ker L J 494 : 1963 Ker L T 561 , ILR 
(1963) 2 Ker 60. 


-S. 58 (f) — Mortgage by deposit of title deed — 

English law not applicable — Deposit must be of 
deeds showing title in mortgagor. 

Though S. 58 (f), T. P. Act, relating to mortgage by 
deposit of title deeds is derived from the English law 
of equitable mortgage, in construing this provision, 
the Courts are not bound by the principles of equity 
as laid down in the English decisions on the matter. 

So far as the law in Ind ! a is concerned, the matter 
is governed by statute which must be coii'trued ac¬ 
cording to its tenor and context. Reading S. 58 (f) of 
the Transfer of Property Act by itself, the first im¬ 
pression one gets that the deposit must be of docu¬ 
ments of the mortgagor’s title. 

The scheme of the Transfer of Property Act as of 
the Registration Act is that generally speaking all 
dealings with immovable property must be by regis¬ 
tered instrument. When an exception is made to this 
general rule as in the third piragraph of S. 54, in 
S. 58 (f), in S. 59 and in the second paragraph ot 
S. 107 of the Transfer of Property Act, the law 
insists that the transfer should be accompanied by 
delivery of the property concerned,_or of document 

of title to th« property. 21 M L f 454 and A I R 1933 
Rang 229, Rel. on. ILR (1961) 1 Ker 493:1961 
Ker L r 434 » 1901 Ker L J 799. 


—3. 53 (b) — Mortgage by deposit of title deeds — 
essentials—Physical delivery of title-deeds — Neces- 
ity—Civil Procedure Cade (5 of 1908), O. 12, R. o 
)ecrce on admission—When permissible. 

The three essential elements to make a valid 
aortgage by deposit of title deeds are a debt, a de* 
osit ot title deeds and an intention to give security 
f the property covered by the title deeds. It tne 
locuments of title are already with the creditor, it 
vould be an idle formality for the documents to )e 
aken back by the debtor and returned as a deposit o 
itle deeds. What would be necessary to consider s 
/helher the parties agreed to treat the documents 
he possession of the creditor as delivery to Dim 
he purpose of the transaction. The question \y 
ave to be considered in the light of the surroun mg 
ircumstances and the probabilities of the case, a 
ecree can follow on admission only of a claim. 
Vhen however there is no claim by the plaintitt tne 
)ourt cannot pass any decree on the admission o 
efendant. (1965) 1 Mad L J 179:77 Mad L W 
: ILR (1965) 2 Mad 441. 
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—S. 5S — Mortgage by deposit of title deeds — 
Elements of—Title-deeds alieady in creditor’s posses, 
sion—Further loan—Title-deeds when continue to be 
security for further loan. 

The three essential elements to make a valid mort¬ 
gage are (1) a debt, (2) a deposit of title-deeds and (3) 
an intention to give security of the property covered 
by the title-deeds. The Court may in certain circum¬ 
stances from the existence of a debt and the probabi¬ 
lities without evidence of an express agreement 
imply the existence of an agreement to make the 
title-deeds security for the loans. But the mere fact 
of the existence of a loan and the possession of the 
title-deeds by the creditor will not raise a presumption 
that there is a deposit of title-deeds. If the creditor 
is already in possession of the title-deeds it would 
be hypertechnical to insist upon the formality of the 
creditor delivering the title-deeds to the debtor and 
the debtor redelivering them to the creditor. What 
would be necessary in those circumstances is whe¬ 
ther the parties agreed to treat the documents in the 
possession of the creditor or his agent as delivery to 
him for the purpose of the transaction. A I R 1929 
Rang 107; ILR 25 Cat 011, Rel. on. AIR 1905 S C 
430, Foil. (1964)77 Mad L VV 725 s (1965) 1 Mad 
k i 179 j ILR (1965) 2 Mad 441. 

' Ss. 5S (f), 59— Requirements of equitable mort* 

flage. 

re 9 u < s jtes of an equitable mortgage by deposit 
of title deeds are: (i) There must be a debt; (ii) 
Delivery must be by a debtor or his agent; (iii) Dali- 
very must be in the towns mentioned in the Act; (iv) 
Delivery must be to a creditor or his agent; (v) Deli¬ 
very must be of documents of title to immovable 
property, and (vi) Delivery must be with intent to 
create a security thereon. A I R 1960 Mad 529 (531) 

Irr v). 

—S. 53-Mortgage by deposit of title deeds — Con- 
structive delivery of title deeds sufficient — Mysore 

iam* £ r ? perty (4 of 1918), S. 58 (f). I L R 
25 Cal 011, Rel. on. 1963 Mys L J (Sup) 121 (DB). 

.’rr S , s - 5 ? R)> 59 — Equitable mortgage—Deposit of 

a ° C0 . m P* n, 'ed by writing— Registration— 

Necessity—Registration Act (1908), Ss. 17, 49. 

e Mn 0q a .R e 9 uit , a ble mortgage are : (i) a 

a deposit of title deeds, and, (iii) an intention 
that the deeds shall be security for the debt.* 

A mortgage by deposit of title deeds does not, how- 

«n e n'<e eqU f lre a an ? r ?T itin g’ and < being an oral transac- 

ed , by th i® law of ^Stratton but it is 

?and tm r in he ^° sit }t e - accom P a nied by a memo- 
n w fi ting - If ^ writin « is the contract of 

registered ‘J 16 mortgag0 ' h must be 

InSrflo^*- reg,stratl on is not necessary if the 

w?£inor g <c 1S complete -without the writing and the 
Sen elected! y * statement that ,he mortgage has 

«J!?!!I re are handed over with nothing 

said except that they are to be security the lawsup- 

E?, ses wff * h A e ?°°P® oi tbe security is the scope of the 

psI sJ 

Where the parties professing to create a mortgage 

into 1 deeds C0n temporaneously entered 

into a contractual agreement, in writing, such a doon 

5?®“A t0 f{ b ° adm ‘ ss *ble in evidence under S. 49 of the 
Registration Act, must be registered under S 17 
sub-s. 1 (b)j of that Act. AIR 191 Q P p i R 7 p \ * 1 

2V33, X SWjfcgj 1 to 163 > D > k 24; 


27 (A). Delivery of title deeds accompanied 
by written document — Registration 
when necessary. 

•Ss. 53 (f) and 59—Mortgage by deposit of title 


deeds—Essence of— When parties choose to reduce 
contract to writing registration if required — Regis¬ 
tration Act (1908), S. 17. AIR 1953 Pat 472, 
Reversed. 

When the debtor deposits with the creditor title 
deeds of his property with an intent to create a 
security the law implies a contract between the parties 
to create a mortgage and no registered in trument is 
required under S. 59 as in other clauses of mortgage. 
It is essential to bear in mind that the essence of 
a mortgage by deposit of title deeds is the actual 
handing over by a borrower to the lender of docu¬ 
ments of title to immovable property with the inten¬ 
tion that those documents shall constitute a security 
which will enable the creditor ultimately to recover 
the money • which he has lent. But if the Darties 
choose to reduce the contrict to writing this implica¬ 
tion of law is excluded by their express bargain and 
the document will be the sole evidence of its terms. 
In such a case the deposit and the document both 
form integral parts of the transaction and are essential 
ingredients in the creation of the mortgage and the 
document requires registration under S. 17 of the 
Registration Act, 1908 where the value of .such pro¬ 
perty is one hundred rupees and upwards. If a docu¬ 
ment of this character is not registered it cannot be 
used .in evidence at all and the transaction itself 
cannot be proved by oral evidence either. A i R 1958 
Pat 472, Reversed. (1873) 11 Beng L R C) 405 and 
AIR 1910 P C U5:and AIR 1931 P C 30 and AIR 1950 
S C 272, Rel. on. Where the letter was not intended 
to be an integral part of the transaction between the 
parties and did not by itself operate to create an 
interest in the immovable property it did not require 
registration. United Bank of India Ltd. v. Lekharam 
Sonaram. (1965) 1 S C W R 726 : (1965) 2 Law Re D 

J'K 5 ' fCom C.s 471 « 1965: B L J R 48(M 
(1985) 2 S c J9l: (1965) 2 Andh W R (SC) 5 t 

(^)2Mad L J (SC) 5 : AIR 1965 S C 1591 (1593, 
!{>y4) (rrs 7, 8) # 

® —— Ss. 58 (f) and 59—Mortgage by deposit of title- 
deeds — Memorandum giveu along with title deeds 
not forming an integral part of tho transaction — 
Registration not necessary. See Registration ArM 17 
of 1908), S. 17 (1) (b). AIR 1950 S C 272 ( 

Z A* ^ ”7 ^ e P° s,t followed by memorandum— 
Registration when necessary. 

In cases in which there i* 6rst a deposit of title 
deeds followed by a memorandum the question often 
arises as to whether the memorandum itself constitutes 
a contract between the parties. If the memorandum 
merely records a past transaction of an equitable 
mortgage, then the writing does not requhe to be 
registered But on the other hand, if the memorandum 

na?fL C< JS Stlt “ teS a , C0Qtract ° r a bargain between the 
parties then in such a case the writing would require 
to be registered. 57 Bom L R 844 i I L R (1955? 

902 , AIR 1955 Bom 454 (456) (pi B) (Pr 9). B ° m 

?• 58 — Equitable mortgage — Registration — 
(Registration Act (1908), S. 17) "^ration - 

If the letter of deposit itself can be treated as tho 
bargain or the contract of mortgage then the dnon 
ment, belt in the form of a letter of deposit memont 
dum or antagreement must be registered in order that 
a.valid mortgage may be created. But iLthe equitabfe 
mortgage is effected by oral deposit of title deeds to 
create a security aud subsequently a document £ 

crea ed recording this fact such a documenUs not 

required to be registered. nt ls not 

** ] A on facts that *be document on the face of it 
recorded a past transaction and not a document by 


462 


TRANSFER OF PROPERTY ACT (1882), S. 58, Note 27 (A) 


which the mortgage was created. It could not be 
considered itself to be the bargrain which required 
registration. AIR 1959 Cal 213 (214) (Pt C) (Pr 8). 

~ Ss. 58 and 59 — Memorandum accompanying 
deposit of title deeds — No intention of parties to 
reduce theis bargain regarding security into writing 
Document amounting merely to a memorandum of 
completed transaction—Registration is not necessary. 
Registration Act (1908), S. 17. 1960 Ker L J 338 i 1960 
Ker L T 412. 

58 (f) — Property situate in non-notified town 
—Mortgage by deposit of title deeds by delivery in a 
notified town is valid. 1960 Ker L J 388 : 1960 Ker 
L T 442. 


the factum of the completed equitable mortgage with 
the list of the properties mortgaged may have simul¬ 
taneously come about. 

Held, that the document in question per se did not 
create the mortgage and therefore, registration was 
not necessary. 62 Pun L R 599 : A I R 1961 Puni 81 
(83) (Pt B) (Pr 9). 

-S. 58 — Deposit of title deeds—Documents re¬ 
cording transaction and list of deeds deposited — 
Registration — No necessity. See Registration Act 
(1908), S. 17. AIR 1958 Punj 218 (DB). 

28. Anomalous mortgage. 

See also Notes 23B and 29. 


-8. 58 (f) — Mortgage by deposit of title-deeds— 

Registration — Letter not creating any interest — 
Registration held not required. See Registration Act 
(1908), S. 17 (1) (b). 1958 Ker L J 109. 

-Ss. 58 (f) and 59— Equitable mortgage—Letter 

reciting deposit of documents — Registration — 
Necessity. 

In the case of an equitable mortgage, ?if the docu¬ 
ments had been deposited before the execution of the 
writing reciting it that is, if the documents had been 
handed over to the creditor as security for the loan 
and the writing or letter merely recorded a past trans¬ 
action there would be no need for registration of the 
letter for a valid equitable mortgage. Where how¬ 
ever there was no past transaction of actual deposit 
of title deeds before the execution of the letter relied 
on and the letter is the only evidence of the mort¬ 
gage and the only document by which the mortgage 
was created the letter has to be registered and if it is 
not registered it cannot be admitted in evidence to 
prove a valid equitable mortgage by deposit of title 
deeds. (1961) 2 M L J 328 : 74 Mad L W 797 i AIR 
1962 Mad 258 (259) (Pt B) (Pr 3) (DB). 

-Ss. 58 (f) and 59 — Mortgage by deposit of title 

deeds — Creation of — Memoranda accompanying 
deposit — Registration — (Registration Act (1908), 
Ss. 17, 49). 

Mortgage by deposit of title deeds may be oral 
and no writing is necessary, the only requirements 
being that the debtor should deposit with the credi¬ 
tor the title deeds of his properties with intent to 
create a security. This by itself will imply a con¬ 
tract between the parties to create a mortgage. In 
order, however, to obviate a possible defence that 
the deeds were left with the creditor for other pur¬ 
poses, usually a writing accompanies or is sometimes 
handed over to the creditor by the debtor. Where the 
letter accompanying the deposit of title deeds is not 
merely intended to be an evidence of the deposit 
of title deeds but is meant to be an integral part of 
the transaction, the document requires registration 
and if not registered, no other evidence of the mort¬ 
gage is admissible. AIR 1958 Pat 472 (476, 477) 
(Prs 22, 24) (DB). 

[Reversed in AIR 1965 S C 1591.) 

-S. 58 (f) — House of: an :agriculturist—Mortgage 

deeds in respect of house handed over to creditor — 
No sale-deed offered as security — House property 
held not specifically charged—Proviso not applicable* 
See Civil P. C. (1908), S. 60 (1) (ccc), Proviso (Punjab). 
AIR 1963 Punj 205. 

-Ss. 58 (f) and 59 — Mortgage by deposit of title 

deed — Memorandum furnishing list of properties 
mortgaged—Registration. 

If the document per se creates an equitable mort¬ 
gage it requires registration, but if it merely recites a 
completed transaction it does Dot require registration 
and it is immaterial whether the creation of the mort¬ 
gage and the preparation of the memorandum reciting 


-Ss. 58, 60 and 98—Anomalous mortgage—Rights 

of mortgage. 

The respondent mortgaged with possession two 
houses to secure payment of Rs. 300 advanced to 
him by the appellant. One of the terms of the 
mortgage was that if the mortgagor failed co redeem 
the property within three years of the date of the 
mortgage, the profits arising out of the hypotheca 
were to be appropriated towards the principal. The 
bond in question was silent about interest. 

Held, that the disputed mortgage was neither 
usufructuary nor one by conditional sale. It was an 
anomalous mortgage; there would be no right of 
redemption since by reason of the default of pay¬ 
ment of the debt within three years, the document 
would automatically convert itself into a sale-deed; 
the rights and liabilities depended on the terms of 
the contract as controlled by the Transfer of Pro¬ 
perty Act. The terms of the contract did not offend 
S. 60 or constitute a clog on redemption. (1956) 
Andh W R 1155 i 1957 Andh L T 263 i AIR 1957 
Andh Pra 511 (512) (Pr5). 

-Ss. 58,60—Sylhet Tenancy Act, S. 34 (as amended 

in 1943) — Applies to usufructuary mortgages created 
after amendment — Usufructuary mortgage with 
personal covenant — It was an anomalous mort¬ 
gage — Suit for redemption under S. 34 was not 
maintainable — A suit for redemption of mortgage 
money under T. P. Act would be competent unless 
it is barred — Agreement of sale in favour of mort- 
gagee—Effect—See Tenancy Laws—Sylhet Tenancy 
Act (11 of 1938), S. 34. AIR 1956 Assam 17 (DB). 

—S. 58 (c) — Applicability — Karar Kharedi Kbat 
(conditional sale) authorising vendor to repurchase 
after 6 years on repaying the original amount and 
authorising vendee to remain in possession till then 
—Anomalous mortgage. 

Where document styled as JKarar Kharedi Lhat 
recited that the plaintiff (purchaser) shall remain in 
possession of the property and that after 6 years the 
defendant (vendor) will be entitled to repurchase the 
property on payment of the consideration of Rs. 3,UUu 
which was the original consideration for the condi¬ 
tional sale and there was also another agreement 
whereunder the plaintiff was not entitled to ch ai :8 e 
any interest on the amount and the plaintiii also 
admitted that the transaction was one of loan, 

Held, that the transaction was anomalous mort¬ 
gage. 1961 Nag L J (Notes) 87. 

-S. 58 — Usufructuary or anomalous mortgage — 

Construction of deed. 

A mortgage document 
factory was mortgaged 
tion of a certain sum pa) 
together with interest, 
follows: 

‘In the event of non-payment of con ^ n H°“? 
non.continuous five instalments as specified abov 


ded that the ginning 
ossession in considera- 
n annual instalments 
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the mortgagee shall be entitled to recover the entire 
mortgage amount and whatever the amount of mort¬ 
gage remains payable in consideration thereof the 
aforesaid factory shall be deemed to have been fore¬ 
closed in favour of the mortgagee and that the right 
of redemption of mortgage of the executant shall 
become extinguished.’ 

Held, that the document read as a whole evidenced 
a transaction of anomalous mortgage the terms 
of which expressly conferred a right of foreclosure. 
It was not a usufructuary mortgage and therefore a 
suit for foreclosure on its basis was maintainable. 
62 Bom L R 222 : 1960 Nag L J 235: ILR (1960) 
Bom 719 : A I R 1960 Bom 411 (412) (Pt A) (Pr 2) 
(DB). 

[Reversed on another point in AIR 1907 S C 278]. 

—-Ss.58 (g) and 67 (a) — Anomalous mortgage — 
Remedy of mortgagee. 

Where under the mortgage without possession a 
period was fixed for payment of the mortgage debt, 
and in the event of default the mortgagee was en¬ 
titled to enter into possession of the land, such a 
mortgage is an anomalous mortgage under S. 58, 
and under S. 07 (a) a decree of foreclosure can be 
passed to enforce it. ILR (1956) Hyd 339 : A I R 
1956 Hyd 107 (110) (Pt C) (Pr 4). 

-Ss. 58, 98 and 105 — Mortgage or lease—Anoma¬ 
lous mortgage and simple usufructuary mortgage — 
Dead transferring possession to creditor for certain 
period — Discharge of debt to be out of income — 
Debtor also contracting for personal liability—Nature 
of transaction—Held it was an anomalous mortgage, 
a combination of simple and usufructuary mortgage 
and not a zuripeshgi lease. AIR 1953 Madh B 9 (12) 
(Pt C) (Pr 15). 

——‘Ss. 58 (g) and 98 — Combination of usufructuary 
and simple mortgage — It is an anomalous mortgage 
—Right of parties under should be determined by the 
contract as evidenced by the morteace depd air 
1956 Mad 434 (437) (Pt A) (Pr 9) (DB). 

•— Ss. 58, 67 and 68 —Scope —The document after 
stating details of consideration proceeded “the prin¬ 
cipal and interest shall be paid - Mortgagee put in 
possession and directed to credit the net profits to¬ 
wards the mortgage — Mortgagor also specifically 
agreeing to pay the principal and interest under the 
mortgage deed whenever money was available—Held 
the mortgage was a combination of simple and usu- 
fructuary mortgage because of personal covenant 

S 67 f r T ee « 0r fro c ,° ft u J d be made « d er 

(Pt B) (jffiofU). L 155 ‘ AIR 1952 Mad 856 < 858 > 

^!' 5 J?r, 0rissa M ? ne y-. len ders‘ Act, S. 17-Mort- 
gagee put in possession in lieu of interest — Also a 
personal covenant by mortgagor to nav 
gage amount by sale of other Voperty - Mortgage ^ 
an anomalous mortgage, - S. 17 does not apply!*Se“ 

S 17. Am m? Or S La l°47 ey derS A ° l (3 ° f 1939) ' 

tuary mortgage-^S^for^ale. 0 ^ Si “ P ' e ‘" d usufruc ' 

Where in order to secure principal and interest a 

cawr I uS2 rt E g S d i* Wlth P 0556855 * 011 and the mort¬ 
gagor takes hack its possession by executing a deed 

oflease and it is provided that if the mortgagor 

Coirt Sif" l ?, ^Payment of the money 8 in 
V°5! rt » v would be considered to be false, it mav ha 

? 6du * ed from the last provision that a suit Tor sale 

conte mplate d and the mortgage is thus an 

a m c ™ biaa 4 D ° f *8.“ 
tructuary^ mortgage. ILR (1957) 7 


-Ss. 58 (g), 60 — The principle relating to clog on 

the equity of redemption embodied in S. 00 applies 
to anomalous mortgage also. See Transfer of Property 
Act (1882), S. 00. AIR 1954 T-C 7(DB). 

29. Simple mortgage usufructuary. 

See also Note 28. 

-Ss. 58, 67 aod 68 — Usufructuary mortgage — 

Mortgagors also binding themselves personally to 
pay — Mortgage being a simple mortgage usufruc¬ 
tuary mortgagee has a right to bring mortgaged 
property to sale. 

The defendants had mortgaged their houses in 
favour of the plaintiff. The mortgage deed indicated 
that tbe mortgagors had bound themselves personally 
to pay the mortgage money by instalments on speci¬ 
fied dates and had, in the event of-failure on their 
part, agreed that the same might be recovered ac¬ 
cording to law. They had also bound themselves to 
pay interest on the mortgage monev in the form of 
rent of the property every month and in the event 
of their failure to do so had agreed that the same 
might be recovered out of the mortgaged nroDertv 
Besides this they had also agreed that 8 in P cas- the 
mortgagees were required to pay house-tax, water tar 
and electric charges there would be charge in respect 
of them also upon the mortgaged propertv kith* 
defendants failed to pay the instalments*^ the pitfmiff 
filed a suit for recovery of the mortgage money with 
interest at the contract rate by the aale of the mort 
gaged property. uri " 

Held, that the mortgage was not a purelv usu 
fructuary mortgage but it waa a simple mortgage 
usufructuary and hence the mortgagee had a right 
to bring the property to sale. AIR 1942 All 326 

asftfcj A « 927 PC 32 and AIR 1947 Lah 40 
(FB), Rel. on. The property was clearly subject to a 

^ *° 5 * e of the amount according to 

V ^ hen Sucb burde , n was there not only for 
the principal amount but also for the Interest am? 
taxes, there was-clear right of sale Kv and 
implication. 1964 Jab L f 38 : 1964 M p 
AIR 1964 Madh Pra 305 (306) (Pr 5, (DB). J 

S. 58 — Simple mortgage or usufructuary 
gage Lessee creating simple mortgage over hi« 
interest in favour ol B and also executed n . 

ag-eeiog ,o pay ren , B for eootinu ne “J*"* 1 1010 
the house—The rent note was for one^efr Py 

suit for arrears of rent of ffi 00 at ,he r e o f 

styled as rl, A o!eTwfs 1 n fact D ° ,e was 

c was not ent'tle d to recover any rent from him! ‘ ad 

mmfrucufary d sort V 
d “ t8 b " 52b the 

i?R a l93 r ri. ed C^Re^ Pa ffe s 65 A?ad M ** 

cognised the plaintiff as his lanSoJd S dest r 1 ' re - 
for A to say that a suit for thnrlV* * T as futil ® 

not competent. 1959 MPC 563 , I96o7ab°L'jI 950 'S 

th7consfdera5oD,*a document 0 **°* ft detaiIs 

^ *2? The ^ 

»e mort- 
ected (o 
n addi- 

Pay the 
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principal and interest under the mortgage deed when¬ 
ever the money was available. 

Held, that the mortgage deed was a combination 
of a simple mortgage and usufructuary mortgage 
because of the personal covenant contained therein. 
Because of that personal covenant a decree for sale 
could be made under S. 67. 5S M L f 401. Foil. 
14 Mad 232; 17 Mad 131 (FB), 1937 MWN 31.Rel.on. 
3932 Mad W N 439: 65 Mad L W 510: (1952) 
2 Mad L 1 55 : AIR 1952 Mad 856 (838) (Pt B) 
CPrs 10, 11). 

-S. 3S (d)—Mortgage—Construction. 

In deciding whether a mortgage is a simple usu¬ 
fructuary what is to be ascertained is the real charac¬ 
ter of the mortgage and not what the mortgagees 
themselves sav about it. 35 Mvs LI 232 : ILR (1957) 
Mys 100 : AIR 1958 Mys 20 (21) (Pt A) (Pr 5). 

-Ss. 5S. 67 and 68—Simple mortgage usufructuary 

—Right to sue for sale. 

Where a mortgage deed after reciting that a sum 
of Rs. 650 was received from the mortgagee and that 
the pioperties were left in h:s possession for a period 
of two years, stated that immediately alter the ex¬ 
piration of the said period the mortgagor would pay 
the amount to the mortgagee and in case of default 
the mortgagee may continue to be in possession of 
the properties: 

Held, that the mortgage contained a personal 
covenant to pay and therefore it could not be re¬ 
garded a purely usufructuary mortgage but may be 
called a simple usufructuary mortgage. The mort¬ 
gagee under .such a moitgige had a right to sue for 
realisation of the mortgage debt by sale of the mort¬ 
gaged property. The subsequent clause for conti¬ 
nuance of enjoyment in case of default in payment 
was not to nullify the previous covenant to pav on 
expirv of the period. 34 Mys L J 92 : ILR (1954) 
Mys 15 : AIR 1954 Mys 177 (177) (Pr 5) (DB). 

30. Yatandar transaction—a mortgage. 

--S. 58 (d)—Vatantar transaction—Nature of -Has 

all the characteristics of usufructuary mortgage. AIR 
1953 Kutch 8 (10) (Pt A) (Pr 7). 

-S. 58—Digest of Local Customs, S. 845 — Vatan¬ 
tar transaction — Nature of — Amounts to a usufruc¬ 
tuary mortgage. See Custom (Kutch). AIR 1953 
Kutch 4. 

-S. 53 (d)—Usufructuary mortgage—Characteris¬ 
tics of — Yatandar transaction in Kutch amounts to 
usufructuary mortgage. 

The characteristics of a usufructuary mortgage are 
as follows : (l) possession of the mortgaged property 
is delivered to the mortgagee; (2) the mortgagee is to 
appropriate rents and profits of the property in lieu of 
interest or ot principal or of both. (3) the mortgagor 
does not incur any personal liability to repay the 
money; (4) the mortgagee is not entitled to foreclose 
or to sue for sale. The vatandar transaction in Kutch 
has all these characteristics and thus amounts to a 
usufructuary mortgage. AIR 1953 Kutch 4 (6) (Pt B) 
{Pr 7). 

_S. 58—Chitham mortgage—Personal liability. 

Difference between Chitham'and a simple mort- 
rzaze is that chitham on failure to pay the mortgage 
amount on due date the mortgagee becomes entitled 
to recover possession and to enjoy the usufruct, either 
in lieu of interest or otherwise as might have been 
agreed between the parties,till the mortgagor chooses 
to redeem. The nature of a mortgage by conditional 
sale and of an usulructuary mortgage negatives a 
covenant of personal liability. Chitham is a kind of 
an anomalous mortgage. Such being its nature, the 
question to be decided must turn on the interpreta¬ 
tion of its terms. The fact that there is provision in 


such a mortgage for payment of mortgage amount 
with interest is not conclusive as even in mortgage 
by conditional sale and usufructuary mortgage such 
a provision may be found. What is material is the 
provision made for recovery or otherwise in case of 
default. At the same time, the general nature of the 
mortgage and its incidents as understood in the 
country where it is prevalent can be taken into 
account in deciding the question. Where provision 
made for recovery or otherwise in case of default to 

pay within the stipulated time was to convert the 
Ghitham into vatantar it-means that the mortgagee 
was to remain in possession as a vatantar mortgagee 
till redeemed by the mortgagor. Such a provision by 
implication negatives a personal liability. It cannot 
be construed to give an option to the mortgagee 
either to take vatantar or to sue for recovery ot 
money. AIR 1924 Nag 53, AIR 1939 All 260, Rel. on. 
AIR 1952 Kutch 65 (66) (Prs 4. 6, 7). 

-S. 58 — Kutch Sherista Sangraha, Ss. 585 and 

586—Scope and incidents of custom of chit-tham 
mortgage becoming a vatandar mortgage. 

Under S. 585 of the Kutch Sherista Sangraha a 
chit-tbam mortgagee can take possession of the mort- 
gaged property and convert the chit-tham mortgage 
into a vatandar mortgage it the debtor refusesor does 
not pay interest or principal and interest on demand 
when it becomes due. In such a case the custom is 
that the debtor can redeem the property on payment 
of the amount due on the date when possession was 
taken. This is purely usufructuary aud income is en¬ 
joyed by the mortgagee in lieu of interest. Under 
S. 580 the chit-tham mortgagee can take possession 
and convert the chit-tham into a vatandar mortgage 
when the debtor has gone away. The difference in 
the C3se of this kind ot vatandar is that the mort¬ 
gagee has to keep an account of the income and on 
his letuin the mortgagor can call for the account and 
the mortgagee must return the excess of the income 
received by him over the interest. This is therefore a 
mortgage with possession aud the mortgagee is under 
an obligation to maintain proper accounts of the 
income. 

The burden of proving that he took possession 
under S. 535 is on the mortgagee. Though long lapse 
of time may make the proof difficult, it can only be a 
circumstance which a Court can take note of in 
deciding the question. But the difficulty of obtaining 
evidence cannot in law be allowed to dispense with 
proof or shift the onus of proof. AIR 1951 Kutch 1 

(2) (Pt A) (Pr 8). 

31. Mortgage or lease—Test. 

Q-S. 58—Usufructuary mortgage — Mortgage or 

lease—Rule to determine—S. 105. 

Whether the question to be decided by the Court 
is whether the transaction is a lease or mortgage the 
only guiding rule that can be extracted from the 
cases on the subject is that the intention of the par¬ 
ties must be looked into and that once you get a debt 
with security of land for its redemption then the 
arrangement is a mortgage by whatever name it is 
called. 

Held, on the construction of the document (1) that 
under the document, there was a relationship ot 
creditor and debtor between the parties and the pro¬ 
perty was given as security for the payment ot tne 
amount advanced with interest; (2) that whatever 
ambiguity there might be in the recitals that was dis¬ 
pelled by the unambiguous declaration made by tne 
parties that the property was given as security tor tne 
loan and the document was executed as a mortgage, 

(3) that the gist ol the document was not a letting ot 
the premises, with a rent reserved, but a mortgage, ot 
the premises with a small portion of the income ot it 
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made payable to the mortgagor; and (4) that, there¬ 
fore, there was no scope for the argument in this case 
that the document was a lease and not a mortgage. 
Ramdhan Puri v. Bankey Bihari Saran. 1959 i> C J 
121 : (1959) 1 M L J ($ C) 53 : (1959) 1 Andh W R 
(SC) 53 : 1959 S C A 110 : ILR 37 Pat 1168: 1959 
SCR 1085 : AIR 1958 S C 941 (943 to 945) (Pt A) 
(Prs 4, 5). 

——S. 58—Lease or mortgage and license — Distinc¬ 
tion. See Easements Act (1882), S. 52. Ala 1955 
N U C (All) 2770 (DB). 

—S 58—Mortgage or lease—S. 105. 

Where from the recitals of a document, which was 
styled as a deed of possessory mortgage and khanda- 
gutta of loam wet lands, it was manifest that there 
was a debt carrying interest, that there was the rela¬ 
tion of creditor and debtor between the parties and 
the mode of discharge of the debt was indicated : 

Held, that the document was a mortgage and not 
a lease. (1958) 1 Andh VV R 410 : AIR 1958 Andh 
Pra 507 (509) (Pt B) (Pr 5) (DB). 

——Ss. 58,105 — Usufructuary mortgage or lease — 
Construction of deed-(Deed—Construction). 

Where the parties name the deed in question as a 
premium lease, the term occurring twice in the deed, 
at the end as well as in the beginning, the parties 
appear to be aware ol the distinction between a mort- 
gage and a lease and a previous possessory mortgage 
over the same property is mentioned, there are also 
counterparts executed by the lessees; there are no 
words indicating that the land should constitute 
security lor the debt though future interest is men¬ 
tioned and the whole of such interest is assessed at 
a consolidated sum and treated as part of the money 
advanced by the lessees to the lessors, the document 

a fti® aod not . a , mortgage. The mere fact that 
part of the sum, which constitutes the consideration 
tor the lease is future interest does not make any 
d'tference in the nature of the document. 1957 Andh 

inmlmninw R 283: A1B 1957 Aadh 

_J^° rder |° decide whether a document is a mort- 

SSn°i £ :5 be followi , Dg principles should be 
D 0 consideration. The nomenclature of the 

dprpTi tlS u 0tC0n . clusive * VVhat has t0 be consi¬ 
dered in each case is as to the true intention of the 

and wheth^^K' whethe . r the deb t still subsisting 
the d nrpHim th * propertje s are put in possession of 
i “ f 7 Se ? U " ty f0f the debt * Reference to 
fi * 1 nr l U 1 1 nterest - ?, r Provision as to redemp- 
the dnl.,m« f “ ttaklng wil1 , b0 clear iodication that 

(Andh Pra) 1787 3 m0rtgage deed * A 1 R 1955 NUC 

^ s S ;£^ M0rlgage 0r lease Tests - Mortgage of 
Suit hv m!j r SeJ T n Lease hack °n same date — 

MaioWaSy “ los!”"’ 01 aDd eviction ~ 

faouse 0 in e ll D i?» nt . m or, g a g e d with possession the 
<timi.it-, su J * be plaintiff by a mortgage deed 

«ecu efoa th y . ^ T b > » -at note 

a ? n Se dflf^nS S t ame day< the p0rti0n of the house 
Rim by the nfeiff ° < ccu P atIon was l eased back to 

Plaintfffsuecf th«H?f f °i a . * erm of six months. The 
portion and fol h S defendant for Possession of the said 

rent note. nd 3rrears ° f rent on the slr0fl g tb the 

va^-tnc’ nftriid 6 the two documents had 

rence ?n P0 dl°f dS ?P 0ra tion will not make any diffe¬ 
redh? 8 the questioa wheih °' th£ 
1952 Mad 877?Ref on “nn H aDsact ^ a or . n °t. A I R 

a blaoo r l U; ,okwt7h a r,^ e t^tcu°"‘ y nt ‘riS: 

[Vol. 14.] Fn.D. 30. 


bits 5 and 0, formed part of one and the same transac¬ 
tion, that the passimc of the rent note was merely a 
device to enure reguidr payment of interest and that 
no relationship of landlord and tenant was at all 
intended to be created thereby and none was created. 
It followed therefore that the plaintiff was not 
entitled to enforce the rent note and recover posses¬ 
sion of the premises in the occupation of the defen¬ 
dant. (iii) Though techically the plaintiff was not 
entitled to recover any rent as no relationship of 
landlord and teuaut existed between the parties there 
could be no valid objection to giving him a decree 
for rent on the footing, that it really represented 
interest repayable by the defendant. A I R 1957 p a t 
24, Rel. on. 59 Bom L R 884 : ILR (1958) Bom 765 , 
A I R 1958 Bom 8 (9, 10) (Prs 2, 3, 4, 6). 

-Ss. 58, 105 and 8 — Transfer of possession for 

securing repayment of loan—Nature of transaction. 

A executed a document in favour of B under which 
possession of land was transferred to B on receipt 
of Rs. 1,000 from him. Although period of 10 years 
was mentioned in the deed, B was to pay khand or 
rent to A and he was not entitled to bring the pro- 
perty to sale. B was to hand over possession to A not 
at the end of the term but on return of consideration 
to him by A sometime after the end of the term. 

Held, that the property was made security for pay¬ 
ment of money and the transaction was obviously a 

ri C g2l U ( a 627)Tp r . ,g A a , 8 ( e pr 8 31 “* 3 A 1 R 1938 

—Ss. 58, 105—Lease or mortgage—Test. 

The question whether a transaction embodied in a 
written instrument is a lease or a mortgage with 
possession has to be determined according to the 
the parties as expressed in the document? 
and the test is that when once you get a debt with 

the security of land for its repayment, then tha 

whatever 

—S. 58—Compromise decree in suit for redemption 

;!R« Jge - Cr f eati °° lease - No transfer ofany 
right of en/oyment under compromise - Character of 
possession of land retained by mortgagee held not 
changed from that ofmortgagee to that of lessee. See 
r. Act (Looi), S. 105. 1964 Ker L T 75. 


P^ies fcfbe looked to!* °' m ° r,glge “ • 

Where the question to be decided is whether th, 
transaction is a lease ox a mortgage the onlv omvti 
rub is that the intention of the pities must befool* 
ed into aud that once a debt with security of land foi 
Its redemption « found, then the arrangement is 
mortgage by whatever name it is calla,! IQ=X c S ! 
121 M1959) 1 Andh w It SC) 53(1959 ^? P 
(SC) 53 : AIR 1958 S C 941, Rel. on ' ' 1ML J 

LT7e2 e , C Red?om el ° anadvanCedbj ' him - ““i S 

‘u h p° 

gage^annot S & 

purappad is not necessarily rent hat°u ea . S0 ’ 0r 
balance that remains after "the appropriation n't 

interest on the mortgage monev W r r ? the 
Rel. on. 1982 Ker L X 888 , AIR 1988 /“o«, T 451 ' 
202) (Pt A) (Prs 1, 2, 4, 8) (DB). 3 Ker 281 
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-Ss. oS, 105 — Lease or mortgage — Intention of 

parties must be looked into — Kerala Act 4 of 196L 
has not altered this principle. 

Where the question to be decided is whether the 
transaction is a lease of a mortgage the only guiding 
rule is that the intention of the parties must’be looked 
into and once you get a debt with security of land 
for its redemption, then the arrangement is a mort¬ 
gage by whatever name it is called. The provisions 
of Act 4 of 1961 have not in any way altered this 
principle. 1959 S C J 121 : (1959) 1 Andh W R (SC) 
53 i (1959) 1 Mad L J (SC) 53 : A I R 195S S C 941, 
Rel. on. 

Held, on facts that these provisions clearly indi¬ 
cated that the parties laid more stress on the interest 
of the amount advanced than on the actual enjoy¬ 
ment of the properties by the transferee by the culti¬ 
vation thereof. The parties intended to create a secu¬ 
rity for the proper repayment of the money advanced; 
and the predominant intention of the parties was not 
to create a landlord and tenant relationship. There¬ 
fore the document was only a possessory mortgage 
and not a lease. 1902 Ker LJ 660 : A I R 1963 Ker 
75 (77) (Pt A) (Pr 7). 

-S. 58 (d) — Usufructuary mortgage and lease— 

Distinction between—Tests—Transaction held to be 
mortgage and not a lease — S. 4 of Kerala Act 1 of 
1957 not applicable—Tenancy laws — Kerala Stay of 
Execution Proceedings Act (1 of 1957), S. 4. 

It is well settled that the essential difference 
between a lease and a possessory mortgage is that, in 
the case of the former, the transfer of the properly is 
for the purpose of enjoyment while, in the case of 
the latter, the transfer Is by way of security for the 
money advanced by the transferee to the transferor. 
In other words, in the case of a mortgage there i6 a 
loan, and the relationship created is that of debtor 
and creditor while in the case of a kanom or other 
lease, the money paid for the transfer is not a loan 
and is repayable, if at all, only if and when the 
transferor resumes the property. 

Thus, having regard to the fact that the parties 
called the transaction a panaysm, the quantum of the 
money paid in relation to the value of the property, 
the purpose for which the money was taken, and, 
above all to the circumstance that the deed provided 
for recovery of the money by sale of the property. 

Held, that the transaction was essentially a loan 
and the transfer was only by way of security tor loan 
advanced and not for the purpose of enjoyment. 
Held, further that as the transaction was a possessory 
mortgage and not a lease, the periodical payments 
enjoined by the document were only excess profits 
and not rent. Section 4 of the Kerala Act I of 1957 
was therefore no bar to the execution of the decree. 
1963 Ker L T 125. 

-S. 58—Lease or mortgage—The nomenclature of 

a document by itself is not conclusive if the various 
other recitals in the document evidence a contrary 
intention. Debtor and creditor relationship was pre¬ 
dominant in the whole transaction. 1959 Ker L J 
823 ; 1959 Ker L R 805 i 1959 Ker L T 854. 

__-S. 58— Mortgage or sale—Decided cases— Use of. 

The question whether a deed is mortgage or sale is 
purely one of fact. In the determination of this ques¬ 
tion on the construction of the deed very little assis¬ 
tance can be derived from the construction put on 
different documents by the Courts in decided cases. 
A I R 1953 Madh Bha 143 (144) (Pt B) (Pr 5) (DB). 

__Ss. 58 and 105 — Mortgage with possession or 

lease—Panaya deed and panaya kychit both consti¬ 
tute mortgage — Party cannot rely on panaya kychit 
only and say that it is lease. AIR 1955 N U C 
(Mad) 1826. 


-S. 58—Sale or mortgage—Documents of sale and 

agreement to reconvey whether constitute mortgage 
—Principles stated. See Mysore Transfer of Property 
Act (4 of 1918), S. 58 (before amendment by Act 10 
of 193S). 1962 Mys L J (Sup) 534 (DB). 

-Ss. 5S, 62. 105j and 8—Construction — Usufruc¬ 
tuary mortgage arid lease of property back to mort¬ 
gagor — Mortgage and lease whether part of same 
transaction—Test. » 

No hard and fast rule can be laid down for deter¬ 
mining the question whether an ijara and the keraya- 
nama executed on the same day were part of one and 
the same transaction. Each case must be judged on 
its own facts. 

But one test may generally be applied to enable 
the Court to say that the two documents form part 
of one and the same transaction, where it appears on 
a reasonable construction of the documents that the 
properties were given in security not only tor the 
principal amount secured under a usufructuary mort¬ 
gage bond but also for the interest accruing there¬ 
upon. 

Held, the two documents in the case were really 
parts of a single transaction. Held, further that in 
view of the finding that the mortgage and the keraya- 
nama formed parts of ODe transaction the amount 
payable under the kerayanama, therefore, is interest 
on the mortgage money, and not rent for use and 
occupation of the mortgaged property, and as such 
no relationship of landlord and tenant is created 
therebv. A I R 1955 Pat 357 and AIR 1952 S C 205, 
Rel. on. AIR 1957 Pat 24 (26, 27) (Pt A) (Prs 7, 9, 
11,13). 

-Ss. 58, 105 — Mortgage or lease — A transferring 

property with possession to it as a security for loan— 
A not liable to pay any interest and B not liable to pay 
any rent — After repayment of debt B to continue in 
possession by paying a ‘Vero’ of Rs. 3 a year—Docu¬ 
ment is mortgage and not lease. ('50) 3 Sau L K 230: 
A I R 1951 Sau 53 (54) (Pt A) (Pr 3). 

-S. 58—Transfer of property with a provision for 

redemption after 12 years by discharging the amount 
paid — Transaction held mortgage and not lease— 
Mortgagor held not entitled to protection of Act. See 
Debt Laws—Travancore Holdings Stay of Execution 
Proceedings Act (8 of 1950). AIR 1952 Trav-Co 
104 (DB). 


—Ss. 58, 105—Lease -and usufructuary mortgage— 
Iravancore) Ordinance (2 of 1125—Act 8 of 1950). 

Under a document called “Kanapatta Ethiradha- 
im” the defendant advanced the jenmi faDams 
865-3 Chs. 12 cash as a loan and of this a sum of 
500 fanams-1 Ch. 0 cash was declared to be a charge 
n the properties conveyed thereunder. The yield of 
le properties was assessed and interest on the loan 
dvaDced was deducted. The balance was agreed to 
e paid as Michavaram along with other perquisites 
mentioned therein. He also undertook to take rene¬ 
wal after the expiry of 12 years. The balance of 3oo 
mams 2 Chs. 12 cash was not charged on the pro- 
erty. These properties were outstanding with an¬ 
ther party. To redeem him a decree had already 
een obtained by the owner. The rights of the tenant 
> the amount advanced as well as to the value of 
nprovements had been purchased in Court auction 
y the owner. The right over the value of Improve¬ 
ments was assessed at faDams 305-2 chs 12 cash an 
ssigned over to the defendant s 

Held, that the document was not a lease and the 
omenclature of the document as a ‘kanapattQm 
/as immaterial for the purpose of gathering the 
atention of the parties and the tenure created there- 
v The execution of a decree obtained on such a. 
ocument was not stayed by Ordinance 2 of 112 or 
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Act 8 of 1950. 1951 Ker L T.-73 i AIR 1951 Tra Co 
190 (191,192) (Prs 3, 4) (DB). 

32. Mortgage and a lease back — General. 

(A) Effect. 

32. Mortgage and a lease back—General. 

-S. 58 (d) — Usufructuary mortgage of a house— 

Mortgagor continuing to reside iu under a rent note 
executed simultaneously as a tenant and as such 
liable to pay rent—No relief can be claimed by mort¬ 
gagee or under U. P Agriculturists’ Relief Act in 
respect of the rent. See T. P. Act (1882), S. 108 (1). 
AIR 1904 All 370. 

-S. 58~Limitation Act (1908), S. 20 (2)— Mortgage 

with possession—Rent note executed simultaneously 
—Transaction is not simple mortgage. (1965) 3 
Guj L R 364 : ILR (19G5) Guj 378 : AlR 1966 Guj 59 
(61) (Pt C) (Prs 9, 10). 

-Ss. 58. 62—Lease back to mortgagor—Whenever 

as a part of the same transaction property which is 
usufructuarily mortgaged is leased back to the mort¬ 
gagor, the rent accrued is really interest and automa¬ 
tically becomes charge on the property to be paid as 
part of the mortgage money at the time of redemption 
if it remains in arrears. See T. P. Act (18S2), S. 02. 
AIR 1959 Ker 112 (DB). 

-S. 58 — Usufructuary mortgage — Lease back to 

mortgagor on rent representing amount of interest— 
Nature of transaction. 

Where parties, deliberately cast bargain -in a parti¬ 
cular form with the idea that their mutual rights and 
obligations should be governed by the transaction as 
represented in that form, then the form cannot be 
ignored with a view to bring about different rights 
and obligations. The circumstance that mortgage and 
the lease formed parts of the same transaction is by no 
means inconsistent with the effect being given to each 
according to its terms and it is not permissible to 
* r ® at , w ? at is a Possessory mortgage as a simple one. 
fO App 31 (PC) and AIR 1933 P C 178 and AIR 

l? 4 9. M * d ? 9 2’ ReL on * 1963 Jab L J 953 : AIR 1964 
Madh Pra 129 (132) (Pt C) (Pr 11) (DB). 

* Ss. 58 (d) and 108 — Usufructuary mortgage fol- 

by l ? ase back at reDt reserved - Rights and 
liabilities of parties—Suit for eviction and arrears of 

rent by mortgagee-lessor against mortgagor-lessee— 
Maintainable. 

Where an usufructuary mortgage is executed with 
notional possession given to the mortgagee, which is 
tollowed up by a lease given by the mortgagee to the 
mortgagor of the same property at an agreed rent 
reserved, whether the mortgage and the lease con- 
one transaction or not, the two liabilities 
Jnrflank 0 DOt lnPonsi stent or mutually exclusive, 
PV rsued and enforced independently of 
each other. The arrangement does not amount to a 

to h P r n^f r ^ g £‘ lt is open to the mortgagee-landlord 
to bring a suit for eviction of .the mortgagor-tenant 

fated anhiu 8 T arS ° f rent T hlch wil > be cal™! 
lated and allowed as rent on the contract and the 

lUceTlhe In n terft?t PP A 1( ? ble ^ t0 and not ^ 

{JJ! 4 ,t®f“t Act and similar statutes governing 

interest. ILR 35 All 48; AIR 1933 P C 178: AIR 1957 

PunJ 57; AIR 1940 Mad 940 and 1955 MBLJ 1250 

Rel. on. 1961 M P L J (Notes) 299. J 

v , 58 98—Usufructuary mortgage and Wa 

back to mortgagor cannot b/constrScdasasimfle 

SiS ag 5, b i? f the } eims of each must rule the trans! 
SS?V|'f» r 'edearption-Ileld on facts mortgage 

bTot orif a* u eate , any - cha rge for Interest-Lease 
S re j ted £ a cba rge for interest for one year only— 

o« surrender not being stamped or re£ 

tered did not create charge for arrears of rent. Mort 
gagor could redeem on payment of principal and 


mortgagee could not claim any amount for arrears of 
reDt in the suit for redemption. AIR 1956 Mad 434 
(441) (Pt D) (Pr 21) (DB). 

•-S. 58—Usufructuary mortgage — Property leased 

back to mortgagor—Both documents parts of oue and 
same transaction — Mortgage is not usufructuary but 
is simple. AfR 1955 N U C (Mad) 3912. 

-8. 58—Civil P. C. (1908). O. 34, R. 14-Usufruc¬ 
tuary mortgage and lease back — Test to determine 
whether they tom oae transaction — Rent iu arrears 
—Subsequent usufructuary mortgage of which arrears 
of rent was the consideration—Decree for rent was a 
claim arising under the mortgage and O. 34, R. 14 
was a bar to sale of mortgaged property. See Civil 
P. C. (1908), O. 34, R. 14. Alh 1952 Mad 877. 

- s - 58 ~ Mortgage with possession — Mortgagee 

leasing back premises to mortgagor-Effect-Reia- 
tionship of landlord and tenant comes into exis¬ 
tence—Mortgagee is not precluded from entering into 

a D tra , n ,'^ t,0D ' Se0 T - p - Act < 18S2 >. s -105. air 

iyo8 Punj 140, 

-Ss. 58 and 105— CcDstruction — Deed held to be 

mortgage with possession—Intention clear—Evideuce 
to show that the registered deed was not intended to 
be mortgage with possession cannot be allowed - 
Lease back to mortgagor - Term not fixed - Posses¬ 
sion can be demanded even after expiry of one year 

Ss - “■ 92) ' a[k 1953 n « c 

—S. 58 — Travancore Debt Relief Act, S. 2 (iv)_ 

Usufructuary mortgage with lease back - Does not 
loose the legal characteristic of mortgage within the 
meaning ot S. 2 (ix) of the Travancore Debt Relief 
Act simply on that account even if the mortgagee 
agrees to receive only a portion of the rent. See Debt 

( a d V 115 12 of U10,! 

32(A). Effect. 

—S. 58-Applicability - Mortgage with possession 
and lease back to mortgagor - Held lease was not % 
device for regular payment of interest and mortgage 
was entitled to sue for recovery of rent i 

p. c. (1908), O. 34, R. 14. AIR 19?1 K 85CDBl! 1 * 

KS “sw"- 

6V n l and Z, ec °ver arrears of rent — Maintain 

lity Deed— Construction—Form of document 

Jj**T*i a mort S a K 0 in favour of B expressly 
reciting that B was to have oossAssinn of fk ^ 

gaged house, that actual possession had been handed 

‘h! fon {K O n de ,he d W 

SBSSSSi II 

person of his choice inSudinS th« 0Ut to a [ ly 
relationship between the naniAe mo *! ga 8°r* The 

1927 P C 32, D.4 
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P C ITS and AIR 1928 Mad 543 Bel. on. AIR 1959 
J 6c K 103 (105) (Prs 9, 11). 


-Ss. 5S (d> and 60 — Usufructuary mortgage 

and lease hack — Right to redeem on payment of 
principal alone. 

When a usufructuary mortgage is accompanied by 
a lea«e back and they form distinct transactions the 
mortgagor is entitled to redeem on payment of the 
principal mortgage amount 'alone leaving the mort¬ 
gagee to seek other remedies for the rent, if any due 
to him under the lease. A I R 1952 Trav-Co 92, Foil. 
I L R (1959) Ker 11 : 1958 Ker L J 1125 : 1958 Ker 
L T 1139 . AIR 1959 Ker 155 (156) (Pr 15) (DB). 


-Ss. 58, 68. 108 (j) — Mortgage with possession 

one! lease back—Transfer by mortgagor. 

Where after creating a mortgage with possession in 
favour of the mortgagee the mortgagor obtains a lease 
of the property from the mortgagee acid no period is 
fired in the lease and the mortgagor sells the property 
and hands over possession to a third person the mort¬ 
gagee cannot bring a suit for possession with mesne 
profits against the transferee treating him as a tres¬ 
passer. Of course the mortgagee as a landlord can 
bring a suit according to law, for the eviction of the 
alienee as tenant and gain possession but the present 
<uit cannot be treated as a suit for eviction by the 
iandlord against a tenant The decree of the trial 
Court dismissing the suit of the plaintiff but holding 
him entitled to the mortgage amount is not proper as 
the suit is not one for mortgage money. A I R 1950 
Madh Bhi 72 (75, 76) (Pt A) (Prs 27, 37) (DB). 

_S. 58 — Mortgagee leasing back moitgaged pro¬ 
perty to the mortgagor - Rent representing monthly 
interest on mortgage money — Failure of mortgagor 
to repay within stipulated time and sale by him of 
the property in contravention of a stipulation — Suit 
by mortgagee for rent on the basis of lease-deed 
impleading successive purchasers also-Suit decreed- 
Subsequent suit for mortgage money- Held the rent 
suit was based on the rent deed,and non-payment of 
rent as per contract and assignment of lessee s interest 
to the vendees while the cause of action for suit 
mortgage money was the execution of anomalous 
mortgage which gave right to the manager, right of 
sale-The suit was not barred under O. 2 R. 2. See 
Civil P C. (1908), O. 2, R. 2. A I R 1964 Madh Pra 

129 (DB). 

_S 58 —Possessory mortgage — Contemporaneous 

lease back—The documents component parts of same 
transaction—Rent corresponding to interest on mort- 
gage debt - Mortgagee's right to sue for eviction 
on basis of his title as lessor. It is not open to the 
mnrtcr^nr to plead that he is not a tenant. See 
Evidence Act (1872), S. 92. A I R 1963 Madh Pra 

20o (DB). io8 and U1 _ Sujt {or ejectment on the 

ground of determination of tenancy by forfeiture>- 
Plaintiff alleging sale by defendant and lease back 
to him — Defendant is entitled to deny tenancy and 
plead that sale deed was only a mortgage—If defen¬ 
dant’s case is upheld, suit must be dismissed. See 
T P. Act (1882), S. 111. 1963 jab L J 605. 

_Ss. 58, 68 and 105 - A executing rehan bond in 

c a vour of B for certain amount of loan B executing 
Kabuliat four dajs after in favour of A agreeing lor 
hunda rent for period of 9 months - Documents 
held to be part of same transaction o mortgage- 
Suff for hunda rent held not maintainable - Decree 
lor interest on ™^gag! money ie ^ 

rt : A A fR warn? 133. DB. 1961 B L J B 793 : 

AIR 1962 Pat 413 (414, 415) (Prs 3, o). 

_Ss 5 s aru l 106 —Usufructuary mortgage and lease 


back on monthly rent by executing unregistered 
kirayanama by mortgagor — Documents of same date 
—•No stipulation as to rate of interest in mortgage 
j-a ( ^ ,0rt g a g e _ deed and the kirayanama are two 
different transactions — Suit for arrears of rent on 
basis of Kira> anama—Maintainable — AIR 1944 Pat 
5. applied — Acceptance of reDt by mortgagee for 
the first four months — Presumption as to monthly 
tenancy applies. I960 R L J R 605: AIR 1961 Pat 133 
(133, 134) (Prs 2, 3) (DB). 

- S. 58—Usufructuary mortgage and lease back to 

mortgagor — Lease in the nature of a machinery for 
realising interest due on the mortgage and as such 
formed a component part of the mortgage transac¬ 
tion—Suit for recovery of rent—The cause of action 
arose out of the same transaction namely the mortgage 
debt — Suit decreed but amount not realised — Mort¬ 
gage claim not joined—Subsequent suit for mortgage 
money held barred by O. 2 R. 2, Civil P. C. as the 
cause of action was the same as for the previous suit. 
(Civil P. C (1908), O. 2. R. 2) — A I R 1944 Pat 5. 
Rel. on. 1959 B L J R521 i A I R I960 Pat 106(107 
to 109) (Prs 12,16,21). 

-S. 5S (d) — Usufructuary mortgage with lease 

back rent representing interest —Mortgagor cannot be 
deemed to be a tenant of the mortgagee — Relation¬ 
ship of mortgagor and mortgagee continues—Suit by 
mortgagee for rent does not lie in the rent Court. 
See Civil P. C. (1908), S. 9. 1956 B L J R 125. 

-S. 58 — Mortgage or lease — Mortgagor taking 

back a lease of mortgaged property — Kirayanama 
executed in favour of mortgagee — Rent payable 
representing interest on mortgage money and not 
rent for use and occupation — Held, Kirayanama 
was a device for regular payment of interest and not a 
lease of the properties. The mortgagor therefore was 
not a tenant of the mortgagee and mortgagee could 
not file a suit for eviction of mortgagor under S. llof 
the Bihar Buildings Control Act. See Houses and 
Rents — Bihar Buildings (Lease Rent and Eviction) 
Control Act (3 of 1947), S. 2 (h). A I R 1955 Pat 357 
(DB). 

-S. 58 — Usufructuary mortgage—Lease back — 

Effect—Relationship of landlord and tenant is created. 
See T. P. Act (1882), S. 105. AIR 1957 Punj 57. 


- Ss. 58 and 105 — Mortgage of house with pos- 

icssion — Mortgagor executing kabuliyat on same 
iate — Rent stipulated equal to monthly interest on 
Mortgage money —Transactions held were indepen- 
lent — Suit for arrears of rent and eviction on basis 
>f rent note—Held maintainable. 

Held on facts, that the mortgage and the kabuliat 
bough executed on the same day could not be treat- 
id as parts of the same transaction and therefore a 
;uit : for eviction and arrears of rent based on the rent 
lote was maintainable. AIR 1957 Raj 32 and I L R 
>3 All 338 and ILR 23 All 338 (F. N). at pp. 341-345 
md A I R 1920 Cal 363 (FB). Rel. on; A I R 1927 P C 
12, Dist.: A I R 1955 Pat 357 and A I R I960 Pat: 108 
md AIR 1901 Pat 133, Dist. from. 1962 Rai L W 
564 : ILR (1962) 12 Raj 947 i A I R 1963 Raj 69 (71) 
Pr 13). 

-S 58 — Usufructuary mortgage and lease back 

jy a separate deed on the same day — Held on facts 
hat the usufructuary mortgage and the lease aid 
jot form part and parcel of the same transaction and 
he mortgagee could not demand interest till tne 
ender of mortgage money relying on the recital in 
he mortgage deed and the lease deed that tne 
imount of Rs. 180 represented the interest on the 
nortgage money and treating the transaction as 
impfe mortgage. AIR 1952 Trav-Co 92 (Pt A) 
DB). 
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33. Mortgage and agreement to sale— The intention of the parties should primarily be 

Distinction. gathered from the sale-deed itself. But where the 

_ _ n . , . . ,, .. terms of the sale-deed are not clear and decisive the 

—S. 58 Mortgage and agreement to sell Distinc- surrounding circumstances and the conduct of the 

S5“g?i 10 sel1, ParHes may be looked into. A I R 1947 Pat i, Foil. 

AIR 1931 Pat 327 (329) (Pt B) (Prs 4, 5) (DB). i L R (1953) Cut 53l . 19 C()t l T 402 : AIR 1954 

r 0rissa 23 (23) (Pt A) (Pr 5) (DB). 


34. Mortgage—Proof to establish different nature 
— If permissible. 

See also Notes to S. 92, Evidence Act. 

-S. 58 — Sale or mortgage—Oral evidence is ad¬ 
missible to show that documeut is a mortgage and 
not a sale. See Evidence Act (1872), S. 92, Proviso 6. 
AIR 1962 Manipur 45. 

-S. 58 (c);— Usufructuary mortgage—Language of 

the document plain and unambiguous clearly in¬ 
dicating the transaction to be usufructuary mortgage 
—Construction — Oral evidence of subsequent events 
to prove the contrary is not admissible evidence. See 
Evidence Act (1872), S. 92. AIR 1957 Pat 126. 

“7“?* *“ Mortgage or sale — Parole evidence not 

admissible to prove that the document was of sale 
when the documents in dispute were plain and un¬ 
ambiguous and the terms stipulated therein also 
conclusively proved that they were intended to 
as usufructuary mortgage deed. See Evidence 
Act•(1872), S. 92, Proviso (6). AIR 1954 Pat 562 
(Ud). 

S, 58 (c) — Document evidencing usufructuary 
mortgage—Oral evidence as to—Subsequent conduct 
of parties showing it to be a sale is inadmissible. See 
Evidence Act (L872), S. 92. AIR 1952 Pat 431 

35. Construction, 

J 58, d r Deed Construction — Intention 
—Permissibility 6 * 106 t0 suir0undiDS circumstances 

Where a document has to be construed, the inten- 
tion must be gathered, in the first place, from the 

effect D m. t ,c{ S l f# • th ® wor . ds are express aod clear, 
ttect must be given to them and any extraneous 

out TU 0 "i hat was thought or intended is ruled 

the narHpo 9 u ? st,on ia such a case is not what 
ekert * iff s l , ntend e d or meant but what is the legal 
etfeet °f th 0 words which they used. If, however 

fa permfsTibl^to ^ J an gl iage 0CD P ,o y ed > then it 

1 s c R l 4 7 2 4 l . (Pt B, AT 

(d)—Dominant intention of parties—Inter 
SructuaT^ t0 * / h0u!d »<* 'e accepted - 

fiSsarSL ;,xs 

principal. 5 MR IOsVnTcTaoI pt mt* * he 
tion Con s t ruc b°Q"~ 0 gha- chhut transac- 

Gai V 2«725J, 253) 1 (Pr 8 . S 12 f : 13,U^'' ° D ' AIB 1964 

d “* d c ussftx 

B) 204.“ CeS haV0 ‘°^ e S ^“- S a7r'° 19M A N Uc n (Ma C ih 

—-S. M (d) - Deed - Construction- Intention of 


SECTION 59 
SYNOPSIS 

(Transfer of Property Act (1882), S. 59.) 

1. Scope. 

2. Mortgage when sum secured is one hundred 

rupees or more. 

3. Mortgage when sum secured is less than one 

hundred rupees. 

4. Registered instrument. 

5. Attestation by two witnesses. 

6. Registered document when takes effect. 

7. Unregistered bond—Admissibility in evidence. 

8. Effect on transaction when mortgage is not 

registered or registration is invalid. 

9. Mortgage void —Rights of parties. 

10. Execution of document—Proof of. 

11. Mortgage by deposit of title deeds — How 

created. 

(See Notes to S. 58). 

12. Creation of charge under S. 100. 

1. Scope. 

“—S. 59 — Applicability — Mortgage executed by 
Court in pursuance of decree for specific perform¬ 
ance Attestation by two witnesses — Necessity — 
O. 21, R. 34, Civil P C., if displaced. 

S. 59 of the Transfer of Property Act does not 
come into play in regard to instruments falling 
within the purview of 0.21, R. 34. If there is a 
conhict between the two, the former must yield to 
the latter by reason of clause (a) of S. 2 of the Trans¬ 
fer of Property Act. Order 21, R. 34, Civil Procedure 
Code, is not displaced by S. 59 of the Transfer of 
Property Act. A document which needs to be attested 
under law can be said to have been executed only 
when that formality has been gone through. There 
can be no execution of such an instrument without 
the necessary number of witnesses having affixed 
their signatures in token of their having seen the 
executants sign the document. When once the con¬ 
clusion is reached that S. 59 is inapplicable to 
documents falling under O. 21, R. 34, the question 

SIiA-. . 0D , ° es , not assume any importance. The 
yahdity of such a document has to be fudged in 
the light of the provisions of 0.21, R. 34. Even 

tha [. the .•expression 'execution’ does not 
imply attestation in all cases, where attestation is 
necessary, there can be little doubt that in the con- 

!fnn °a R 34, 'execution* comprehends attesta- 

fr0m the contents of O. 21, R. 34, rules 
Ruvln'., b ^® D framed hy the High Court as to the 
™° d ® xecU j M ° n - Documents executed by Courts 
are not governed by S. 59. The mortgage in dispute 

the'documen^r?-^ d ^ spit . d . the non-attestation of 

i isssj 

(Pt i* mImTsW" 465 t4M t0 469) 
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S. 50—Requirements of equitable mortgage. 

M There mu<t be a debt (ii' Delivery must be by a 
debtor or his agent (iii) Delivery must be in the 
towns mentioned in the Act (ivj Delivery must be 
to a creditor or his agent (v) Delivery must be of 
documents of title to immovable property and 
(vi) Delivery must be with intent to create a security 
thereon. See T. P. Act (1SS2), S. 58 (f). AIR 1960 
Mad 329. 

-Ss. 59 and 100—Amendment of para. 1 of S. 100 

Effect—Section 59 is not made applicable —Charge 
can be made orallv, but if made by document, it 
must be registered. See T. P. Act (1882), S. 100. AIR 
1950 Nag 1L7. 

“—S. 59 — Mortgage executed in former Bikaner 
Sfate prior to enforcement of Act in that State — 
Requirements of attestation under S. 59 which is 
not a matte r of principle but in nature of technical 
provision not complied with — Mortgage is not ren¬ 
dered invalid—Act cannot apply to pre*Act transac¬ 
tions though its principles can be applied where Act 
is not in force. 1963 Raj L vV 1 : ILR (1963) 13 Raj 
335 : AIR 1963 Rij 116 l U9) (Pt B) (Pr 13). 

2. Mortgage when sum secured is one 
huudred rupees or more. 

-Ss. 59 and 58 — Loan of Bs. 500 on foot of 

pronote — Subsequent oral agreement under which 
creditor entered into possession of debtor’s fields till 
liquidation of debt — Transaction is not mortgage — 
Creditor cannot be-said to be a mortgagee in posses¬ 
sion and his right “to possess will not cease" under 
S. 14 of the U. P. Zamindari Abolition and Land 
Reforms Act. See T. P. Act (1882), S. 58. AIR 1956 
All 150. 

-S. 59 — Unregistered document — Transaction 

cannot amount to a mortgage as hit by S. 59 — But 
it will still be held to be a loan as defined in S. 2 (12) 
of the Bengal Money-lender’s Act. See Debt-Laws — 
Bengal Money-lenders Act (10 of 1940), S. 2 (12). 
AIR 1955 NUC (Cal) 2334 (DB). 

-Ss. 59 and 58—Subsequent oral agreement allow¬ 
ing usufructuary mortgagee to remain in possession 
for a further period in lieu of interest on debt in¬ 
curred subsequent to mortgage—Subsequent contract 
amounts to an additional usufructuary mortgage and 
as such can only be eUected by s registered instru¬ 
ment — Suit for redemp'ion — Mortgagee.cannot rely 
on the transaction to resist the suit—Validity—Proof 
of — Registration Act (1908'. S. 17 — Evidence Act 
(1872), S. 92. See T. P. Act (1882), S. 58. AIR 1952 
Hyd 5 (DB). 

-S. 59 — Sale deed and agreement to reconvey, 

both forming mortgage—Registration —Registration 
Act (1908), S. 17 (1) (b)—Hyderabad T. P. Act, S. 59 
—Hyderabad Registration Act, S. 10 (1) (b). 

Where the intention of the parties is to effect a 
mortgage and instead of one mortgage deed being 
executed, a sale-deed and an agreement to reconvey 
are executed, then as these two documents form part 
of one and the same transaction, both would require 
registration. ILR (1951) Hyd 189 : AIR 1950 Hyd 
51 (52) (Pt A) (Pr 1) (DB). 

@ — Ss. 59, 4—Civil P. C. (1908), O, 41, R. 5, O. 48, 
R. 3, Appendix G, Form 3—Security bond should be 
in Form No. 3 of Appendix G-Such a bond creates 
a mortgage and has to be registered where the prin¬ 
cipal money secured is rupees one hundred or more 
in order to afiect immovable property comprised 
therein — Registration — (Registration Act (1908), 
Ss. 17, 49). See Civil P. C. (1908), O. 41, R. 5. AIR 
1958 Ker 377 (FB). 

q —s 59 — Stamp Act, S. 2 (17)-Property worth 
Rs. 100 or m^re — Mortgage deed neither attested 


nor registered—There is no transfer—The dead is not 
liable to stamp duty a< a mortgage deed. See Stamp 
Act (1899). S. 2 (17). AIR 1953 Mad 764 (FB). 

-S 59—Oral usufructuary mortgage for sum over 

rupees hundred—Possession of creditors — Effect of 
—Mortgage not redeemed—Debtor’s suit for recovery 
of possession—Maintainability. 

Under S. 59, T. P. Act, an oral usufructuary mort¬ 
gage is bad and as such the possession of the creditors 
as mortgagee must be ignored. Similarly where the 
lower Courts found that the debtors had not redeem¬ 
ed the mortgage and had not obtained possession, 
their suit against mortgagee for recovery of possession 
of land must fail. 

A debtor borrowed Rs. 154 under a simple bond. 
Later on he created an oral usufructuary mortgage 
and put the creditor in possession of land. In a sub* 
sequent suit brought by the descendants of the debtor 
for title and recovery of possession on grounds that 
they had redeemed the mortgage and had come in 
possession but were dispossessed, creditors denied 
the redemption and claimed their possession as set¬ 
tles. Held, the suit must fail. AIR 1941 Pat 137, 
followed. A I R 1953 Pat 134 (134) (Pr 2) (DB). 

3. Mortgage when sum secured is less than 
one hundred rupees. 

-S. 59 — Evidence Act (1872), S. 91 — Possessory 

mortgage for Rs. 28 — Document executed but not 
registered—Proof of transaction should be by produc¬ 
tion of document itself — No oral evidence is admis¬ 
sible—Even factum of mortgage cannot be proved 
orally—Fact of delivery of possession can however 
be proved by oral evideuce. 1944 All L J 253, Dis¬ 
sent. See Evidence Act (1872), S. 91. AIR 1955 Vindh 
Pra 41* 

4. Registered instrument. 

-S. 59 — Bhopal T. P. Act, Ss. 58 and 59 —Mort¬ 
gage by conditional sale under Bhopal T. P. Act 

S. 5S (c) — Proviso to S. 59 (c) T. P. Act of India not 
in Bhopal Act — Two separate documents—Registra¬ 
tion of both documents, necessary when both of 
them amount to a deed of mortgage. See Bhopal 
Transfer of Property Act, S. 58. AIR 1956 Bhopal 59, 


5. Attestation by two witnesses. 

-S. 59 — Mortgage not effected according to S. 59 

—Admission of execution-Mortgagee is not absolved 
from proving attestation — (Evidence Act (1872), 
Ss. 68 and 70). A I R 1955 NUC (Assam) 588 (DB). 

0 -Ss. 59, 3 — Registering Officer an identifying 

witnesses—Signatures of during registration of docu¬ 
ment — When can amount to valid attestating signa¬ 
tures—Registration Act (1908), Ss. 58, 59. 

Per Full Bench.—The signatures of the registering 
afficer and/or of the identifying witnesses affixed to 
the registration endorsement under Ss. 58 and 59 ot 
the Registration Act would amount to valid attesting 
denatures to the document, within the meaning ot 
S. 59 of the Transfer of Property Act. if the condi¬ 
tions necessary for a valid attestation under S. 3 or 
that Act have been satisGed and the persons affixing 
the signatures thereto had the animus to attest. 

It would be competent for the parties to show by 
evidence that any or all of these persons did in tact 
intend to and did sign as attesting witnesses as well. 
55 Mad L J 794 (FB); A I R 1929 Mad 1, Overruled. 
ILR 54 All 1051 (FB), AIR 1948 Bom 3-2 and 
ILR 6 Luck. 619, dissented from. H. Venkata Sastn 
v. Rahil na Bi. 1961 Mad W N 763 : 74 Mad L W 
701 : ILR (1962) Mad 1 s (1961) 2 Mad L J /8 i AIR 
1962 Mad 111 (117) (Pt A) (Pr 13) (FB). 

_S 59 —Attestation—Meaning of — Executant of a 

document—If could be attesting witness also. 
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A party to a document could not be a valid attesting 
witness also for the same document. Merely because 
the execution of a document was done by a Power 
of Attorney Agent on behalf of his Drincipal, the 
principal cannot be deemed to be a different person 
tor the purposes of being an attesting witness to that 
document and in law the principal is treated as the 
executant of the document though the act was done 
by somebody on his behalf. The analogy of cases 
where the scribe who puts the mark of an illiterate 
executant becomes incapable of being the attesting 
witness also could equally apply to such a case. 
(1921) ILR 49 Cal 438: A I R 1922 Cal 108, followed. 

In the Transfer of Property Act, as it stood before 
the Amending Act of 1920, there was no definition of 
the word “attestation”. The definition was introduced 
by the Amending Act of 1926 and hag also been re¬ 
trospective in operation. (1953) 2 Mad L J 303 : 66 
Mad L W 964 i A I R 1954 Mad 126 (128) (Pt B) 
(Pr 10). 


6. Registered document when takes effect. 

•-S. 59—Registered mortgage—Date of operation—* 

(Registration Act (1908), S. 47). 

If there is nothing in the mortgage deed to suggest 
that the mortgage is not to become effective until the 
consideration money was paid the mortgage deed be- 
comes operative as from the date of execution of the 
mortgage and not from the date of its registration. 
1957 Ker L T 395 : 1957 Ker L J 310 : AIK 1957 Ker 
1L7 (119) (Pt B) (Pr 4).* 

-S. 59—Mortgage when becomes effective. 

A mortgage bond becomes an effective document 
after its due execution and registration — Delivery of 
the same is not an essential part of it unless it is 
specifically agreed to between the parties to the deed 
that title would not pass unless the deed is delivered. 
ILR 30 Pat 391: A I R 1951 Pat 566 (567) (Pt A) 
(Pr 7) (DB). 


—S. 59—Attestation—Essentials of—Mortgage deed 
proper and the execution of — Attested by two wit¬ 
nesses—Endorsement of Sub-Registrar as to execution 
of deed—Its probative value—It must be proved that 
witnesses attested in presence of mortgagor. See 
Transfer of Property Act (1882 , S. 3. AIR 1961 
Orissa 178 (DB). 

-S. 59—Attestation — Proof of—Attesting witness 

when essential—(Evidence Act (1872), S. 68). 

, Proof of attestation is essential in order to enforce 
tne transaction as a mortgage transaction. But where 
execution is not specifically denied attestation can be 
proved by any other method without taking recourse 
to the provisions of S. 08 of the Evidence Act which 
comes into operation only when the execution is 
specifically denied. A I R 1952 Cal 7, Dist. ILR (I960) 
Cut 214 : 26 Cut L T 359. 

—Ss. 59 and 3—Attestation—Validity—Sub-regis- 
trar cannot be attesting witness—Applicability of 
principle in area where Act not in force—(Words 
and phrases-Attestation). 

It is essential under the provisions of S. 59 of the 
1. P. Act that in order that the transaction may be 
enforced as a mortgage transaction, it must be attest- 
ed at least by two attesting witnesses, and under the 
aeunition of ‘attestation’ not only that the executant 
must sign in the presence of the attesting witnesses 
or acknowledge the signature before the attesting 
witnesses but that the attesting witnesses must also 
sign in the presence of the executant or executants. 

The Sub.Registrar cannot be taken to be a com- 
Fk a * tes t ,n 8 witness simply by the endorsement 
tbe , (3x , ec “ t ? nt had admitted the signature before 
fWu: e d , efi “ ltlon of the word “attested” requires, 
if flr 0 Sub ' Re K‘ s trar must also sign in the presence 
o executants. A I R 1939 P C 117, 

£ 2 ” ?Y5 n ' ha T. P. Act was not in force in 
?, r U l ? tbe ex - state area of Nilgirl when 
.,«rioVi ai ! SaC [u 0n ln suit was executed, the principle 
h?h«fif th0 prov J slo , ns °f attestation that it must 

beWateral was applicable to it. (1958) 24 Cut L T 

^ul 9 7 Ap ^ Ctbi,ity t0 Vindhya Pradesh-Deed 
of mortgage without attesting witnesses-Validity 

force in r vfnhh °o f pTv llr Ac K 1882 ‘ into 

force in Vindhya Pradesh on May 15, 1949 The 

oqW C P 6S y nd0r, y* n g the Act, however, were appH 

fStSXFV !t *. Bu !i the technical rule contained 
did not apply there and hence a mortgage 

mlsiAt V* P 9 reqUires J° be ^tested, w?X 
missioie in V. P. even without attestation and 

provisions of s eS 6fi D nf #h tt, S®ti did DOt contrfl vene the 
$iadPr«6°(8)’(ft A) (ft Act ’ A 1 R 1955 


7. Unregistered bond — Admissibility in 
evidence. 

-S. 59—Mortgage by deposit of title deeds—Letter 

given by debtor constituting not merely the record of 
a past transaction but the only evidence of the mort¬ 
gage and the only document by which the mortgage 
was created — Letter requires registration — If un- 
legistered, not admissible to prove a valid equi¬ 
table mortgage by deposit of title deeds. See T. P. 
Act (1882), S. 58 (2). AIR 1962 Mad 258 (DB). 

—S. 59—Applicability — Mortgage for Rs. 100 exe¬ 
cuted in 1895 on cadjan leaf —Presumption as to 
stamp and registration. The Courts could not pre¬ 
sume that a document though executed on a caajan 
leaf was properly stamped — The document not 
being stamped and registered could not be received in 
evidence to prove the terms of the mortgage in a 
redemption suit by mortgagor under S. 9-A of the 
Madras Agriculturists’ Relief Act (4 of 1938)—Admis¬ 
sibility of secondary evidence. See Debt Laws— 
Madras Agriculturists Relief Act (4 of 1938), S. 9-A. 
AIR 1955 NUC (Mad) 2424. 

--S. 59—Simple mortgage not registered - May be 

used to prove debt. 

In the case of a simple mortgage bond, an un¬ 
registered mortgage, though invalid as a mortgage, 
may be used to prove the debt. AIR 1938 Pat 479, 

?Si l ; £ IR 1957 Pat 245 » FolL 1963 B L J R 472 l 
AIR 1964 Pat 241 (243) (Pt B) (Pr 7) (DB). 

- —S. 59-Unregistered mortgage bond— Admissibi¬ 
lity in evidence to prove personal covenant — Regis¬ 
tration Act (1908), S. 49. 

An unregistered document which is compulsorily 
registrable, can be used as evidence of a transaction 
not affecting the property comprised therein, when it 
is separable and divisible from the part which requires 
registration. A personal covenant to pay the debt in 
a mortgage transaction is always considered as >uch 
separable transaction from the portion of the docu¬ 
ment charging the property, and consequently an 
unregistered mortgage document can be admitted as 

e / T id0 , n „ c ® °f the personal covenant 2 Pepsu L R 819* 
AIR 1952 Pepsu 56 (57) (Pr 2) (DB). * 

-—Ss. 59 and 58 (d) and (g) - Usufructuary or 

?^ ma “ ort « a g 0 ~Unregistered Khata mentioning 
that amount was borrowed on security of shop — 
Delivery of possession—Agreement to pay interest — 

dflhf MnfiaL rt by f m0 i tg - agee L t0 be adjusted towards 
debt—Mortgagor stipulating that property would not 

be redeemed until entire debt is pald-Mortgage is 

usufructuary and not anomalous as there wafno 

personal covenant to pay - Suit by mortgagee for 

recovery of loan maintainable if he could prove bJ 

sum bad b0 en paid to the 
defendant-Khata being unregistered not admissible 
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even to prove payment of consideration—Registra- 
Act (1S08), Ss. 17 (1) (c) and 49. See T. P. Act 
(1882), S. 58 (d). AIR 1963 Raj 129. 

—--S. 59—-Transfer of Property Act not applicable in 
Bikaner when the mortgage in question was registered 
—Mortgage deed not attested-Attestation not requir¬ 
ed by any law in Bikaner—Mortgage deed admissible 
in evidence though no attesting witness called for 
proving execution. See Evidence Act (1872), S. 68. 
AIR 1955 Raj 39 (DB). 


stated that he reserved his right to recover rent from 
the defendant by a separate suit, yet he could not file 
a suit to realise rent (by way of interest) as there was 
no subsisting valid usufructuary mortgage bond. In 
that view of the matter, this could not be, in sub¬ 
stance a loan. Such a suit to recover back the amount 
of Rs. 2,000 was a suit by way of damages for breach 
of contract and could not be a suit on a loan : 1957 
SCI 775: AIR 1957 S C 743, Foil. (1958) 24 Cut 
L T 447. 


——Ss. o9, 60—Suit for redemption of an unregistered 
mortgage is maintainable and unregistered deed is 
admissible in evidence for ascertaining character of 
possession — (Registration Act (1908), S.49). AIR 1955 
NUC (Raj) 5406. 

8. Effect on transaction when mortgage is 
not registered or registration is invalid. 

S. 59 — Mortgage entered into under mistaken 
notion of law—Legal formalities not fulfilled — The 
document unenforceable at law'—Suit by mortgagor 
for possession—S.65, Contract Act applies—Mortgagee 
has a right to recover consideration money before 
restoring possession. See Contract Act (1872), S. 65. 
AIR 1955 J & K 20. 

-S. 59—Unregistered deed embodying mortgage 

transaction — Mortgagee to enjoy usufruct of pro¬ 
perty till .’stipulated period at the end of which loan 
to be repaid — On failure, mortgagee to secure 
repayment by sale of property through court. 

Held that in face of this clear indication as regards 
(he mode of repayment of their debt it was difficult 
to say that the borrowers had undertaken a personal 
liability to pay the amouut. The transaction being a 
mor'gage and the document embodying it beiDg 
unregistered, it could not be enforced as a mortgage 
bond nor could it be treated as a simple money bond 
as there was no personal covenant to pay apart from 
out of the property itself. 1961 M PLJ 1225 : 1961 
Jab L J 1471. 

—S. 59—Unregistered deed compulsorily registrable 
—Delivery in puisuance thertof— Non-production of 
the deed—Secondary evidence of contents admissible 
to ascertain the nature of possession—Proviso to S. 49, 
Registation Act applies. See Registration Act (1908), 
S. 49, Proviso. (1961) MPLJ (Notes) 297. 

-S. 59—Scope—Simple mortgage—Document not 

regislered— Non-registration— Effect— The document 
can operate, at the most, as a bond. 1960 Jab L J 706: 
1960 MPC 526 : 1960 MPLJ 673. 

-S. 59— Usufructuary mortgage on 6th February, 

1961—Possession given to mortgagee same day— 
Mortgage bond not registered —Mortgagor to take 
back land, in case of payment of principal by Falgoon 
Purnima of any year — Plaintiff forcibly dispossessed 
—Suit for ieccvery of possession by mortgagee held 
Incompetent-Unregistered mortgage bond held liable 
to be treated as simple money bond—Art. 57 or 
Art. 66 held applicable and not Art. 80 — Limitation 
starts from Falgoon Purnima, next to date of loan. 
See Limitation Act (1908), Art. 57. AIR 1964 Orissa 
35. 


——S. 59— Unregistered mortgage—Useof—(Registra¬ 
tion Act (1908), S. 49) —(Contract Act (1872), Ss. 65: 
73)—(Debt laws — Orissa Money-Lenders Act (3 of 
1939), S. 2 (1) — Loan). 

V\ here the defendant executed a usufructuary mort¬ 
gage bond lor Rs. 2,GOO iD favour of the plaintiff 
UDder which the only relief open to the plaintiff was 
a suit for foreclosure but the bond was not registered. 

Held, that (1) the plaintiff was entitled to sue for 
the recovery of the amount of Rs. 2,000 from the 
defendant. (2) Though in his plaint the plaintiff 


-—Ss. 59 and 60—Unregistered rehan bond—Posses¬ 
sion for more than 12 years — The person acquires 
the rights of mortgagee by prescription — Mortgagor 
has right to redeem—(Limitation Act (1908), Art. 144) 
—Observations in AIR 1938 Pat 479, held obiter 
and not correct. See T. P. Act (1882), S. 60. AIR 
1959 Pat 164 (DB). 

-S. 59—Scope — Non-compliance with S. 59—Per¬ 
son holding property as mortgagee during period of 
prescription acquires mortgagee rights by prescrip¬ 
tion — Purchaser of the mortgagor is entitled to a 
decree for redemption — Right to redeem. See T. P. 
Act (1882), S. 60. AIR 1957 Pat 245 (DB). 

•-S. 59—Acquisition of mortgagee rights by pres¬ 

cription—Mortgage deed not registered—Effect—Suit 
for redemption—Maintainable — Limitation governed 
by Art. 148, Limitation Act and starting point will be 
after 12 years from the date when possession was 
taken under such mortgage deed. See Limitation 
Act (1908), S. 28. AIR 1960 Baj 1 (SB). 

-Ss. 59 and 60 — Rajasthan Tenancy Act (1955)* 

S. 183 and Sch. 3, Serial No. 23—Applicability—Un¬ 
registered mortgage deed for Rs. 230 — Mortgagee 
entering into possession — Mortgagor demanding 
possession and willing to pay mortgage money— 
Mortgagee declining to do so — Mortgagee is tres¬ 
passer — Suit by mortgagor for possession governed 
bv Sch. 3 Serial No. 23. See Tenancy Laws—Rajas¬ 
than Tenancy Act (3 of 1955), S. 183. AIR 1957 
Raj 362. 

-S. 59—Registration Act (1908), S. 49 — Unregis¬ 
tered mortgage — Suit to enforce personal liability 
maintainable—Suit to enforce terms not maintainable. 
See Registration Act (1908), S. 49. AIR 1957 Raj 299. 


9. Mortgage void—Rights of parties. 


-S. 59—Oral agreement between debtor and credi¬ 
tor that creditor shall remain in possession of debtor’s 
land in lieu of interest— Transaction is not mortgage 
—Position of creditor also not that of sub tenant but 
that of mere licensee — Licence can be revoked by 
demand for possession on payment of money or by 
suit for possession. See T. P. Act (1882), S. 58. I96ty 
All W R (H C) 387. 

-S. 59—Suit for redemption of usufructuary mort¬ 
gage — Execution of mortgage not denied by mort¬ 
gagee but deed not attested—Mortgage held invalid— 
Decree however could be granted on basis of mort¬ 
gagor’s title. See Transfer of Property Act (1382), 
S. 60. AIR 1961 Assam 48 (DB). 


-Ss. 59, 58 - Contract Act (1872), S. 11 - Void 

nortgage—Preliminary decree passed upon consent 
Consent caDnot avoid what is void— Concept of fresh 
igreement is barren in ultimate analysis — Consent 
:annot convert a nullity into a reality. In the second 
ilace, consent on a date of the preliminary decree, is 
10 consent when the voidness of mortgage came to 
nowledge subsequently. (1961) 3 All E R 1169, Rel. 
,n. (1965) 69 Cal W N 593. 

_Ss 59 and 60—Suit for redemption on void mort¬ 
age deed—Title established - Decree for possession 
an be granted-Proof of title independent of written 
aortgage defd can be given (Evidence Act (18/2)> 
. 91). A I R 1955 N U C (Madh B) 203. 
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.—Ss. 59 and 60—Invalid usufructuary mortgage— 
Mortgagee’s possession over 12 years—Effect — Suit 
to recover possession after redemption — Maintain¬ 
ability— Mortgage deed—Admissibility in evidence. 

Where a mortgage is invalid iD view of the provi¬ 
sions of the Transfer of Property Act, or any other 
law like a Tenancy Act, or is inadmissible in evidence 
in view of S. 49, Registration Act, or analogous law, 
there can be no question of a mortgage comiDg into 
existence on the mere basis of twelve years* posses¬ 
sion by the mortgagee under the invalid mortgage. 
Nor can the proviso to S. 49 of Registration Act be 
used to show the nature of possession where the suit 
is based on such mortgage deed and the prayer is for 
redemption of the mortgaged property. 

The interest contemplated under Art. 144, is an 
interest which can arise in law. But if no interest 
can arise inlaw at all there can be no question of 
prescribing for limited interest of a mortgage. AIR 
1950 Orissa 213 and A I R 1957 Pat 245, Dissented 
from ; A I R 1938 Pat 479 and AIR 1935 Rang 230 
(F B) and AIR 1941 Rang 261 (F B), Relied on. 
I L R (1958) 8 Raj 120 : 1958 Baj L W 443 : A I R 
1958 Raj 102 (104, 105) (Pc A) (Prs 9, 16) (DB). 

[Overruled in A I R 1900 Raj 1.] 

10. Execution of document—Proof of. 

#-Ss. 59, 3 — Lender of mortgage amount not 

party to mortgage-deed can validly attest the same. 

.4 executed a mortgage of his immovable property 
in favour of B though the money was lent by C. The 
mortgage deed was attested by two witnesses one of 
whom was C, that is the lender himself i 

Held, that S. 59, T. P. Act did not debar the lender 
of money from attesting the deed. So also the defi¬ 
nition of the word ‘attested* in S. 3 of the T. P. Act 
which is similar to the one contained in the Succes¬ 
sion Act, did not preclude in terms the lender of 
money from attesting a mortgage deed under which 
the money was lent. 


the mortgagor in favour of the mortgagee mentionec- 
in the deed. 

In the case of all old documents when all the wit¬ 
nesses who can speak of their personal knowledge to 
the execution of the document have passed away, it 
is idle to insist that the document cannot be proved, 
otherwise than by those, who had witnessed its 
execution. In such circumstances, the execution of 
the document could be proved by circumstantial 
evidence. A I R 1955 NUC (Andhra) 360S. 

-S. 59—Evidence Act, Ss. 90, 65 — Production of 

certified copy of registered mortgage — Presumption 
as to original under S. 90 cannot be made that the 
signature, handwriting, execution or attestation of 
the original document were in order — Distinction 
between presumptions under S. 90, Evidence Act and 
S. 60, Registration Act — Under S. 60 of the Registra¬ 
tion Act the presumption is that the execution of the 
document had been admitted by the executant before 
the Registrar. But this presumption will not help the 
party to prove that the deed of mortgage was attested 
by at least two witnesses which is necessarv under 
S. 59, T. P. Act. See Evidence Act (1872), S. 90. AIR 
1956 Bom 65 (DB). 

—S. 59-Civil P. C. (1908), O. 14, R. 5 - Presum- 
tion in favour of the plaintiff that tbe formalities of 
the mortgage deed had been complied with — Defen¬ 
dant praying for amendment of issue — Shifting of 
onus — No amendment of issue can be allowed — 
Neither S. 59 T. P. Act nor S. 68, Evidence Act 
wduld be of any avail to the defendant. See Civil 
P. C. (1808), O. 14, R. 5. AIR 1956 Mj s 36. 

-S. 59 — Mortgage deed — Mortgage executed by 

pardauashin lady—burden lies on mortgagee to prove- 
tbat deed was explained to her. See Evidence Act; 
(1872), S. 101. AIR 1961 Orissa 178 (DB). 

11. Mortgage by deposit of title deeds—How 

created. 

See Notes to S. 58. 


However, the law requires that the testimony of 
parties to a document cannot dispense with the neces¬ 
sity of examining at least one attesting witness to 
prove the execution of the deed. iDferentially, there- 
\}* ^ e ^ ars a party from attesting a document 
which is required by law to be attested. Where, 
however, a person is not a party to the deed there is 

P r0 5 lb,tl0n ,n law to the proof of the execution 
ot the document by that person. A distinction has to 
be drawn in between a person who is a party to a 
deed and a person who, though not party to the 
deed, »s a party to the transaction. 14 Cal W N 1048 
and I L R 37 Cal 525 and AIR 1954 Mad 126 -ind 
(1881) 7 Q B D 516, Distinguished ; 42 Ind Cas 531 
(Bom) and AIR 1931 Oudh 285 (F B), Rel. on 

Chandra v. Bansidhar Alohantv. 

2 S C A 766 i (1965) 2 S C W R 284 • A I R 1965 S P 
1738 (1739) (Pt A) (Pr 4). * * S C 

- S ; 5 ? - Evidence Act (1872), S. 68 — Mortgage 

executed before T. P. Act - Proof of execution - 
Certified copy obtatned from Registrar’s Office— 
(Registration Act (1908), S. 57 (5).) UM,ce 

Though a certified copy of a mortgage deed 

I ??* 1 fr ° m the Registrar’s Office would be admis 

nriiiJ Q n ir ideDCe .- 0r » pr0viQ ? the contents of the 
original document itselt, it will not dispense with the 

proof of the execution of the original mortgage 

AM ri ri,o t0 the passing . of the Transfer of Property 
was no provision of law that the mortgage 

i* 5 ^ 1 . be at tested and, therefore, the spSal 
Jr£ °* P r <> 0 1 1 n regard to documents required by law 
to be attested did not apply to a mortgage executed 
year 1882. In case of such a mortgage it 
would be enough to prove that it was executed by 


12. Creation of charge under S. 100. 

■ Ss. 59, 4 and 100 — Scope — Combined effect off - 
Ss. 4, 59 and 100, T. P. Act — Charge on immovable 
property—Amount secured exceeding Rs. 100-Com- 

1962°AU Mfc 566 T ' P ' ACt :U8S2) ' S - 4 ' A,K 

“— s - 59— Security bond creating charge — No evi¬ 
dence to show that the security bond was accepted 
by the Court or was made a rule of the Court-Re¬ 
gistration is necessaiy in order to create a charge on 
the immovable properly of the value ot Rs. 100 or 

A,Ti 9 5?N T ^C Sf (Xu“ f 3 556? Pei,) ' AC * aS32) ' S ' 10 °- 

• — s * 5 9 ~ S t uit ou Pronotes on origiual side of High 
Court—Defendant granted leave to defend on furnish¬ 
ing security- Security bond in favour (^Registrar secu¬ 
ring certain immovable properties—Bond attested by 
only one witness—Validity as document creating charge 
Signatures of Registrar identifying witnesses held 
did not amount toatttstation—Charge notcreated. See 
T. P. Act (1882), S. 100. AIR 1962 Mad III (FB). 

-Ss. 59, 100 — Creation of charge — Stamped and 

aKi u£ Mad SS: See T - p - Act {m - ! ' S - 

SECTION 59-A 

—S. 59-A—Mortgagor—Who is-Crantor of Cuzara 
which grantee mortgaged without auy power of 
transfer and where mortgagees acquired title by ad- 
verse possession not a mortgagor-Revision of grant- 
° oes , no * become mortgagor though he ii 
entitled to redeem-He is not ••bhumidar” aud is not; 
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entitled to benefit of S. 14, U. P. Zamindari Abolition 
and Land Reforms Act, 1951. See T. P. Act (1882), 

S. o8. 1964 All W R (HC) 120 , 19G4 All L j 244. 


ACT (1SS2), s. 59. A 

SECTION 60 
SYNOPSIS 


s, 59-A, 65-A — Simple money decree.holder 
Purchasing equity of redemption in execution of his 
decree against the mortgagor cannot question validity 
of mortgage. AIR 1929 All 483 and (1954) 2 MLJ 
12; AIR 1954 Mad 650 and 139 Ind Cas 695 (All), 
del. on. ILR (1961) 1 Andh Pra 89 > AIR 1961 Andh 
Pra 183 (185) (Pt A) (Prs 9, 16) (DB). 

S. 59.A — Applicability and scope — Plaintiffs 
claiming not as heirs of mortgagee but as coparceners 
—Section has no bearing. AIR 1955 N U C (Assam) 
o222 (DB). 

~ ~ s - 59-A, 60—Bombay Agricultural Debtors’Relief 
Act, Ss. 4, 2 (4), (5), 7 — Purchaser of equity of re¬ 
demption retaining amount of mortgage-debt out of 
price not entitled to apply under S. 4. See Debt Laws 
—Bombay Agricultural Debtors’ Relief Act (28 of 
jl 947), S. 4. AIR I960 Bom 247. 

~—S. 59-A — Limitation Act, Arts. 134 and 148 — 
Nature of transfer by mortgagee contemplated by 
Art. 134 is a transfer of larger interest than that of a 
mortgagee—Transfer as owner—Redemption suit im¬ 
pleading transferee from mortgigee for valuable 
consideration without notice of the encumbrance — 
Article applicable is 134 Limitation Act instead of 
Art. 148. Lim. Act. See Lim. Act (1908), Art. 134. 
AIR 1952 Bom 217 (DB). 

-—S. 59-A-Usufructuary mortgage—Personal liabi¬ 
lity of mortgagor to pay debt—This personal liability 
vO pay debt cannot be extended to mortgagor’s heirs— 
S. 59-A, T. P. Act, does not apply—Application for 
adjustment of debts made by mortgagor’s heirs-Not 
maintainable. See Debt Laws—Saurashtra Agricul¬ 
tural Debtors Relief Act (1952), S. 4. AIR 1963 Guj 
280. 


(Transfer of Property Act (1882), S. 60.) 

1. Scope of the section. 

2. Mortgage of moveables — Redemption after 

default. 

3. Law where Transfer of Property Act is not in 

force. 

4. Right of redemption, what is. 

5. Right of redemption, when arises. 

6. Right of redemption, how exercised. 

7. “Payment”. 

8. The payment or tender must be of the mortgage 

money. 

9. Delivery of possession. 

10. Retransfer of mortgaged property. 

11. Proof of redemption. 

12. Extinguishment of right to redeem by act of 

parties. 

13. Purchase by mortgagee at Court sale, if extin¬ 

guishes right to redeem. 

14. Extinguishment of right to redeem by decree of 

Court. 

15. Extinguishment of right of redemption by opera¬ 

tion of law, 

16. Clog on equity of redemption. 

(A) Clog—Anomalous mortgage. 

(B) Stipulation giving mortgagee option to 

purchase the property. 

(C) Provision for a long period for redemp¬ 

tion, if a clog. 

(D) Stipulation for collateral advantage. 

(E) Clog—Penalty in case of default. 

(F) Hard terms—Not a clog. 


-Ss. 59-A, 68—Debt Laws — Bombay Money Len¬ 
ders Act (31 of 1947), S. 30 (l) — Purchaser of equity 
of redemption of mortgage at Court sale — Not a 
debtor — Cannot applv for mortgage accounts under 
S. 30 (1) — Mortgage debt—Does not become debt of 
purchaser of equity of redemption. See Debt Laws— 
Bombay Money Lenders Act (31 of 1947), S. 30 (1). 
(1962) 3 Guj L R 1002. 

-Ss. 59-A and 68—Exercise of power of sale under 

3. 69 by first mortgagee — Section does not require a 
notice to be served on second mortgagee. See T. P. 
Act (1882), S. 69. AIR 1965 Mad 142. 

-S. 59-A — ‘Mortgagee’ within the definition in 

3. 59-A would include a person who acquired the 
interest of the mortgagee under a Court sale and 
would be a mortgagee both for 'the purpose of 
Art. 134 and Art. 148. See Limitation Act (1908), 
Art. 134. AIR 1954 Mad 650 (DB). 


(G) Clogtring provisions, when should be im¬ 

peached. 

(H) Provision for reasonable notice before re¬ 

demption. 

17. Redemption piecemeal of mortgaged property’— 
Last paragraph of the section. 

(A) Mortgagee allowing redemption of a 

share, if splits up security as to the rest. 

(B) Mortgagee releasing part of mortgaged 

property from mortgage, if splits up 
security. 

(C) Mortgagee acquiring share in property. 

(D) Undivided property — Mortgagee pur¬ 

chasing share—Redemption. 

(E) One mortgagor acquiring mortgagee right 

—Redemption by other. 

(F) One mortgagor—Two or more mortgagees 

—Redemption by paying one alone. 


-Ss. 59-A and 60—‘Mortgagee’. 

A mortgagee for the purpose of redemption would 
include all persons who derive title from him and it 
is immaterial whether that title is derived by sale ‘in 
invitum’ or by private treaty, whether it is by act of 
parties, or by operation of law. A purchaser from 
the morlgagee is also liable to be redeemed, as he 
must be deemed to be a representative of the mort¬ 
gagee and to have as such, purchased the property 
subject to the mortgage and the equity of redemption 
of the mortgagor. AIR 1957 Fat 136 (138, 139) (Ft B) 
(Prs 9, 13). 

-S. 59-A — Scope — Mortgagee for the purpose of 

redemption would include all persons deriving title 
from him by sale in invitum or by private treaty. 
See Trusts Act (1882), S. 98. AIR 1957 Fat 130. 


18. Suit for redemption. 

19. Costs of mortgagee in suit for redemption. 

20. Onus of proof in suit for redemption, 

21. Limitation. 

22. Adverse possession of equity of redemption. 

1. Scope of the section. 

$-Ss. 60. 58 (d), 62 — Usufructuary mortgage — 

Payment of mortgage money by mortgagor — Mort¬ 
gage comes to an end and cannot be said to exist so 
long as mortgagor’s right to ask mortgagee to per- 
form acts mentioned in S. 60 continues. See T. 
Act (1882), S. 58 (d). AIR 1963 S C 1041. 

q —S. 60 — Applicability — Essential conditions of 
applicability of S. 90, Trusts Act, indicated — No one 
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can be allowed to benefit from his own wrongful act. 
See Trusts Act (1882), S. 90. AIR 1991 S C 1353. 

—Ss. 60 and 62—Scope. 

Section 60 is a general provision giving the right 
of redemption to mortgagors in general. Section 82 
deals specifically with usufructuary mortgages. AIR 
1953 All 33 (35) (Pt D) (Pr 8) (DB). 

-Ss. 60, 59-A — Bombay Agriculturists Debtors 

Relief Act (28 of 1947), Ss. 4, 2 (4), (5), 7 — Purchaser 
of equity of redemption retaining amount of mort¬ 
gage-debt out of price not entitled to apply under 
S. 4. See Debt Laws—Bombay Agricultural Debtors 
Relief Act (26 of 1947), S. 4. AIR 1960 Bom 247. 


-S. 60—'Due’—Meaning of, in respect of usufruc¬ 
tuary mortgage. 

Where there is no question of enforcing payment, 
the word ‘due’ used in S. 60 means, due for payment 
by the mortgagor on expiry of the time during 
which he authorised retention by the mortgagee of 
possession and enjoyment of usufruct or rent and 
profits of the property. In a usufructuary mortgage, 
money becomes- due to enable the mortgagor to 
redeem though it may not enable the mortgagee to 
sue for its realisation by sale or otherwise. This is 
due to the fact that a usufructuary mortgagee has to 
remain in possession till redeemed by his mortgagor. 
AIR 1953 Kutch 4 (6) (Pt E) (Pr 9). 

--S. 60 — Mortgage—Redemption—Law prevailing 

at time when right :of redemption comes into exist¬ 
ence and not at time when cause of action for suit 
for redemption arises governs case. See Transfer of 
Property Act (1882), S. 2 (c). 1964 Ker L T 203. 

—-Ss. 60 and 111 (e) and (f)—Landlord and tenant 
— Tenant accepting usufructuary mortgage from his 
landlord — Redemption of mortgage — Effect — 
Tenancy cannot be said to have revived—Tenant not 
entitled to continue in possession. 1963 Jab L J 
641 1 1963 M P L J 673 »ILR (1965) Madh Pra 602 : 
AIR 1963 M P 296 (297) (Pt A) (Pr 10) (DB). 


-Ss. 60, 76 (a), 76 (e), 111 (c) — Redemption of 
usufructuary mortgage—Lessee from mortgagee can' 
not continue after redemption — Nature and extent 
of lessee’s title after redemption—Houses and Rent< 
*- M. P. Accommodation Control Act (23 of 1955) 

A lessee can get no more right than what the lessoi 
mtnself has. This is expressly mentioned in S. 11] 
(c), T. P. Act. Where therefore, a mortgrgee’s in. 
terest in the mortgaged property has terminated by 
the redemption of the mortgage, any lease given by 
Him without the express«authority or acquiescence 
ot the mortgagor determines automatically; 

Further, under S. 70 (e), a mortgagee cannot also 
commit any act which is destructive or permanently 
injurious to the property. The word •Injury’is used 
to signify the reduction in the value and utility ol 
the Property mortgaged. AIR 1954 All 10, Dissented 

M°P L j*924 M P C 840 11961 Jab L J 1094 i 1961 

—S. 60, Last para.-Mortgage liability apportioned 

r W ° mor !f ? ors T S ' 8 ,° held not “PPltaable, 
c iEni ^ a n ws .7^ a ^ ras Agriculturists Relief Act (4 
of 1938), S. 9-A (8). AIR 1954 Mad 818 (DB). ' 

—S. 60 —Berar Land Revenue Code (1928), S. 141 
(c) and (d)—Distinction between two clauses — Pu r . 

chaser obtaining dear tide to property sold and not 
merely equity of redemption — S. 00 not attracted 
to such a case. See Berar Land Revenue Code (1928) 
S. 141 <c). AIR 1953 Nag 259 (DB). 1 

br'mo 6 ?“ Limllal1011 A , ct ( , 1908) ' Arls - 142 » 148-Suit 
3.J?°5 lg ?j? ee r U Pp n sim P le mortgage — Plaintiff in 
whom equity of redemption entirely vested not party to 


suit—Decree for sale—Auction.purchaser enters upon 
property as trespasser—Suit for possession is governed 
by Art. 142—Section 60, T. P. Act read with Art. 148 
has no application — Section 60 requires that posses¬ 
sion should be the possession of mortgagee as such — 
In simple mortgage possession obtained by mortgagee 
or auction.purchaser, in pursuance of sale is not that 
of mortgagee. See Limitation Act (1908), Art. 142. 
AIR 1950 Pat 206 (DB). 

-S. 60—Evacuee Interest (Separation): Act (1951), 

S. 9(1)—Composite mortgaged property—Benefit with 
regard to interest under S. 9 (1) is claimable only by 
evacuee mortgagor and not by non-evacuee mort¬ 
gagor. See Evacuee Interest (Separation) Act (1951), 
S. 9(1). AIR 1962 Punj 53 (DB). 

-S. 60—Prior lease in favour of a person — Lease 

not of permanent character — Subsequent usufruct¬ 
uary mortgage in his favour — Two relationships 
incompatible —First relationship comes to end when 
subsequent relationship arises for operation. See 
Transfer of Property Act (1882), S. Ill (f). AIR 1963 
Raj 110. 

-S. 60 — Pandarapatlom lands — Irredeemable 
tenure, '-(Malabar law) — Law as to stated. See T. P. 
Act (1882), S. 58. ILR (1951) Trav-Co 282 (DB). 


2. Mortgage of moveables—Redemption 
after default. 

—S. 60 — Clog on redemption — Doctrine applies 
even to mortgage of moveables — Shares given as 
security— Creditor given option to appropriate shares 
—It is clog on redemption and being contrary to S. 177 
Contract Act is unenforceable—(Contract Act (1872), 
S. 177). AIR 1955 N U C (Cal) 5348 (DB). 


3. Law where Transfer of Property Act is 
not in force. 


© — s - 60 — Mortgage executed in foimer Alwar 
State where Act was not in force— Clog on equity of 
redemption — Stipulation barring mortgagor’s right 
of redemption after certain period—Court’s power to 
Ignore stipulation and enforce mortgagor’s right to 
redeem on principle of justice, equity and good 
conscience. 

The equitable principle of justice equity and good 
conscience has been consistently applied by civil 
Courts in dealing with mortgages in a substantial part 
of Rajasthan and that lends support to the contention 
that it was recognised even iu Alwar that if a mort¬ 
gage deed contains a stipulation which unreasonably 
restrains or restricts the mortgagor’s equity of redemp¬ 
tion Courts were empowered to ignore that stipulation 
and enforce the mortgagor’s right to redeem subject 

• fu U J S u e J 0 ,f gen9rallaw of limitation prescribed 
in that behalf. 


r* j me stipulation in tne 

mortgage deed that if the mortgage was not redeemed 
within 15 years tho mortgagor’s title would be 
extinguished being a clog could not be enforced so 
as to bar the suit tor redemption by the mortgagor. 

o o r A r ll aI & Davk aran. (1965) 2 S C J 106 i (19641 
8 S C R 239 : (1964) 1 S C W R 696 . AI R 1965 S P 
225 (230, 231) (Pt B) (P,s 12, 20) 

7~". S n s, 3 1 — Transactions before application of 
Act to Bllaspur State—Principles apply — Clausa in 

nc i ^ 

—Ss. 60 and 84 - Notice of intention to redeem- 

Failure to give-Effect. 

S f ,“ 0 * contaln words implying 

0 V he Enghsh rule whereb y absence ol 
J£ de . 0m , on1 / 8‘ves rise to a claim for 
interest S. 84 clearly shows that absence of notice of 
intention to redeem is no bar to tender or payment & 
if it is no bar to the right to redeem it cannot be a bar 
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p° a f®?* 0 [ ed T eew - (’50) 52 P L R 460 : I L:R (1950) 
11) D (DB) ' A 1 B 1951 Pun 404 (406) (Pt B )(Prs 10, 

ET“, S - 60 aod Proviso- Principle of - Applicability 
to p^ces where Act is not in force-Suit for redemp- 

p.c imsx s iiT d suit for_lles iudic>ta - lCivil 

The right to redeem is an incident of a subsisting 
mortgage and is inseparable from it so that the right 

!L C ,°f‘ CXt t nS1 y e .the mortgage itself. Again this 
nght subsists until it is properly and effectively 
extinguished and the extinguishment of the right of 
redemption can only take place either by act of the 
parties concerned or by a proper decree of the Court, 
but unless such extinguishment does take place the 
right of redemption is not exhausted. It follows that 
such a right may then be establishd by another suit 
(provided of course it is filed within sixty years 
limitation prescribed by the Limitation Act) though 
a decree of redemption may have been obtained in an 
earlier suit and might have remained unexecuted or 
become barred by lapse of time. If this principle is 
accepted as correctly applicable.to redemption in this 
country then the same result follows even in those 
places where the T. P. Act may not be in force as such 
but where its principles may be in force. So long as the 
right of redeem is not extinguished effectively either 
by act of parties or by an order of the Court, the 
right to redeem must receive its natural and full 
play. ILR (1957) 7-Raj 904 : 1958 Raj L W 30 i AIR 
1957 Raj 321 (325) (Pr 13) (DB). 


q t i at D both un L der the terms of th e deed and under 
vV 1,1 V V Act, the right to redeem only arose after 
tne_period mentioned in the deed; 

(5) that as a period was fixed in the deed, limita¬ 
tion of r0 years is to be counted from the date when 

r ? P ,oc£ ipal mone >' beca me due, that is, from 15th 
Julv 18S5; 

for redemption was within time. 

ll 9 5 2 , ) £ M , i J 458 5 65 Mad L W 976 : AIR 1954 
Mad 193 (194) (P r 8). 

-Ss. 60 and 02—Right of redemption when arises. 

"here a usufructuary mortgagee who is entitled 
to appropriate the usufruct of the property for a 
period or 50 years in discharge of the mortgage debt 
allows the mortgaged property to be sold for arrears 
ot revenue which he was bound to pay under the 
terms of the mortgage and the mortgagor brings a 
suit for redemption and possession of the mortgaged 
property before the expiry of the period, the mort¬ 
gagee is not entitled to resist the suit on the ground 
that it.is premature. 34 Mys LJ 188: ILR (1955) Mys 
ISO i AIR 1954 Mys 187 (189) (Pt D) (Pr 6). 

—-S. 60 — Possession with mortgagee — Right to be 
redeemed before parting with possession—This right 
cannot arise when a simple mortgagee takes posses¬ 
sion under oral agreement in satisfaction of his debt 
— He is only given a right to foreclose as he has no 
right to possession — Mortgagee must work out bis 
rights onlv on basis of mortgage. AIR 1951 Nag 171 
(174) (Pt F) (Pr 22). 


T Act not in force where mortgaged pro¬ 
perty is situated — Doctrine of clog on equity of 
redemption is applicable as a rule of justice equity 
and good conscience. (’50) 3 Sau L R 236 - AIR 1951 
Sau 53 (54) (Pt Dj (Prs 5,6). 

4. Right of redemption, what is. 

-S, 60—Right to redeem is right. 

The right of redemption is a right and not a liability 
and a person holding such a right cannot be com¬ 
pelled to exercise it on pain of eviction. 1955 Ker 
L T 541 i AIR 1955 Trav-Co 152 (159) (Pt B) (Pr 4) 
(DB). 

5. Right of redemption, when arises. 

——Ss. 60, 91 — Tarwad properties -Redemption- 
Right of junior member. 

It is open to any member of a tar vard to redeem 
mortgages ot tarwad properties. 1958 Ker L J 72 i 
1958 Ker L T 99. 

-Ss. 60, 67 and 52—Rights of persons deriving title 

from mortgagee — Suit by successive mortgagees — 
Each mortgagee not impleaded in suit ot other— 
Auction purchaser who sued earlier held had right 
to redeem later mortgages—(Civil P. C. (1908), S. 11 
and O. 34, R. 1) — (Limitation Act (1908), Arts. 142- 
144)—Evidence Act (1872), S. 115). ILR (1957) Ker 
35 : 1957 Ker L T 185 ; 1957 Ker L J 69 : AIR 1957 
Ker 48 (50, 51) (Prs 5 to 8) (DB). 

—S. 60 — Construction of mortgage-deed —"Mer- 
padiyani!” and “merpaditavappadi/ — Meaning of 
— Suit for redemption — Limitation Act (1908), 
Art. 148. 

Held, on facts (1) that a period has been fixed by 
the deed the reriod being from the date of the deed 
till 15th July 1885; 

(2) that the word ‘merpadiyanil’ meant 'in or at 
the said time or prescribed time’ and the word 
merpaditayappadi’ should be translated ‘as per or 

according to' and not 'within'; 

(3) that there was no expressed provision in the 
deed entitling the mortgagor to redeem within the 
specified period notwithstanding the period men- 
tioned in tne deed; 


8s. 60 and 59 — Unregistered rehan bon I — 
Possession for more than 12 years—Right to redeem 
(Limitation Act (1908), Art. 144). 

Where a person enters possession of immovable 
property not on the assertion of any absolute title 
but on the basis of an unregistered rehan bond in 
his favour and remains in possession for more than 
twelve years, he acquires the status of a mortgagee 
by the doctrine ot prescription and so even though 
the rehan bond is not a valid transaction for want of 
registration, the mortgagor is entitled to redeem the 
property. 1959 RLJR 158 : AIR 1959 Pat 164 (164) 
(Pt A)(Pr2)(DB). 

-S. 60—Mortgagor’s right to redeem usufructuary 

mortgage before due date. 

Subject to any contract to the contrary a mort¬ 
gagor is not in law entitled to redeem a usufructuary 
mortgage before the expiry of the due date of pay¬ 
ment and the question of such a right by way of 
equitable relief does not arise in the face of the clear 
provision of law embodied in S. 60 of the T. P. Act. 
AIR 1925 Cal 105, Dissented from; AIR 1927 Oudh 
12, Distinguished. )957 Pat L R 414 : 1957 BLJR 
828 : AIR 1958 Pat 464 (466) (Pt A) (Pr 9). 

-Ss. 60 and 59 — Scope — Non-compliance with 

S. 59—Person holding property as mortgagee during 
period of prescription—Right to redeem. 

Even where the mortgage is not a valid transaction 
because ot non-compliance, with S. 59, T. P. Act, 
still the defendants who are inducted on the pro¬ 
perty as mortgagees acquire the character of mort¬ 
gagees of that property because of prescription when 
it is proved that they were holding the said property 
in that character during the period of prescription. 
And in such a case the purchaser of the morfgagorjs 
entitled to a decree of redemption. AIR 1938 Pat 479, 
held not correctly decided. 1957 BLJR 189 i AIR 
1957 Pat 245 (246) (Pr 2) (DB). 

-Ss. 60, 59 — Rajasthan Tenancy Act (3 of 1955), 

S. 183 and Sch. 3, Serial No. 23 — Applicability — 
Unregistered mortgage deed for Rs. 230 — Mortgagee 
entering into possession—Mortgagor demanding pos¬ 
session and willing to pay mortgage money — Mort¬ 
gagee declining to do so — Mortgagor it trespasser 
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— Suit by mortgagor for possession held must be 
governed by Sch. 3 Serial No. 23. See Tenancy Laws 
—Rajasthan Tenancy Act (3 of 1955), S. 183. AIR 
1957 Raj 362. 

-S. 60 — Mortgage styled as Otti and Kuzhikanocn 

—Provision to pay compensation for trees planted, 
on redemption—Mortgagee to surrender property on 
demand on redemption — Mortgagee does not get 
right to be in possession for twelve years — Redemp¬ 
tion suit can be filed any time aiter execution of 
deed. ILR (1951) Trav-Co 414 : AIR 1952 Trav-Co 
2S6 (2S6) (Pr 2) (DB). 

—S. 60-Kuzhikanom document—Right to redeem 
—Document though not styled as kuzhikanam docu¬ 
ment, yet conferring on mortgagee right to remain in 
possession for 12 years—Right to redeem held would 
arise only after expiry of said 12 years. AIR 1951 
Trav-Co 170 (170) (Pr 5) (DB). 

6 . Right of redemption, how exercised. 

-^ Mortgage with possession of occu¬ 
pancy holding void—Mortgagor is entitled to sue for 
possession—Court should decide amount payable to 
mortgagee. AIR 1955 N U C (All) 4171. 

-S. 60-Debtor, one of co-mortgagors—Taking of 

accounts and scaling down should be of whole mort¬ 
gage debt—Entire mortgage can be redeemed by deb- 
<or. See Debt Laws — Bombay Agricultural Debtors 
Relief Act (28 of 1947), S. 31. AIR 1957 Bom 6 . 

~Ss. 60, 91 Suit for redemption by co-mortgagor 
—Other co-mortgagor who is necessary party not 
joined — Plaintifi may be allowed to redeem whole 
mortgage on payment of entire amount due. See 
Civil P. C. (1908), O. 34, R 1. AIR 1964 Ker 309. 

S. 60-Redemption on payment under protest of 
money demanded by mortgagee — Mortgagor can sue 
to recover surplus amount from mortgagee. Madh 

An??oS V w 3 jI ! ® Mtdh BL J R l95 5 HCR 
1808 : AIR 19a6 Madh B 72 (73) (Pt B) (Pr 4). 

—S. GO-Specific Relief Act (1877), S. 12-StipuIa- 
tion tor pre-emption by mortgagee — Specific perfor- 
mance after exercise of right of redemption - Not 

WM Mi b d5M e (DB) eClfiC RSlief ACt (187?) ' S ’ 12, AIR 

“T~?‘ 60 “ One or several mortgagors can redeem the 
whole mortgage s AIR 1930 Nag 173, Held, not good 

710 ^ IR i 921 P C l25 - ILR U964) Cut 

712 j AIR 1965 Orissa 63 (64, 65) (Pt A) (Pr 6 ). 

Ss. 60 and 59*A — ‘Mortgagee* — Purchaser fmm 

assp!Va. A. S °AIR 1 6 957 Act 

S. 60 — Suit by one of co.mortgagors to redeem 

See c,vil p - c (1908) - 
Xfr 0 " wi,hou ‘ pray - 

Hdd, on facts that the suit did not disclose anv 
'W'oJ Possession; R, K and B had only deri^SK 

title claiming through the mortgagee and the plain 
l h r g , at i ea ? inh0rited the equity Of redemSl 

tion, she should have come forward with a suit fn^ 
redemption of the mortgage. 1957 Raj L W 433 .* * 

.r- S * °0-Redemption barred—That part of tramao 
Jon partaking of lease-Not enforceable c-Jr { “ sa » c " 
t.on Act (1908), S. 28. AIR 1955 T^p ui ^ 

7. “Payment.” 

§4 o?7a'Tr;^ s, s : 2 » 

by paying capitalised land revenue — Land doe^ 
remain assessed to land revenue” within S. 2 ( 1 ) (a). 


See Income-tax Act (1922), S. 2 (1) (a). AIR 1961 S C 
4*7, 

•S. 60—Payment of co-mortgagee out of income 


- — -- o—o _ w — — » V V UJ w 

of propei ty— Discharge of mortgage — Contract Act, 
S. 45. 

Payment obtained from and out of the income of 
the property in possession of a co-mortgagee though 
spread over a period of time would in law constitute 
a payment to the co-mortgagee. Such a payment 
would amount to a discharge of the mortgage depriv¬ 
ing the other co-mortgagee of his right to sue for the 
debt. 1956 Mad W N 840 : (1957) 1 M L J 3i AIR 
1957 Mad 191 (192) (Pr 2). 

~—\ — Mortgage for paddy — Suit for redemp- 

tion— \ aluation of paddy. 

Paddy has to be valued according to the rate pre¬ 
valent on the date it becomes payable and in a re¬ 
demption suit the date on which the paddy due as 
mortgage amount becomes payable is the date on 
which the mortgage amount is tendered for redemp- 

2« (249) (Pl B, 6 , (P T ; a 8 t C ° 1162 ! AIB 1957 WC " 

Ss* 60 and 58 — Mortgage wi’h posseision and 
lease back — Non-payment of rent-Effect—Mort¬ 
gage debt does not include rent — (Debt Laws-Tra- 
vancore Debt Relief Act (2 of 1116), S. 8). 

Held, on facts that the mortgagor was entitled to 
redeem the mortgage on payment of the statutory 
percentage of the debt under the Debt Relief Act and 
such payment haying been made, the relationship of 
the mortgagor and mortgagee came to an end. (2) The 
foundation of the lease was the mortgage and when 
that disappeared, the mortgagee lost his status as 
lessor. The claim of the mortgagee for recovery of 
possession and for rent after 22nd January, 1118 
could not be entertained. ILR (1955) Trav Co 1071 • 

(ft4HDB). T 8 “ ‘ AIR 1957 Tr “ V A) 

8 . The payment or tender must be of the 
mortgage money. 

TuHT Agriculturists Relief Act (4 of 
1938), Ss. 7, 14 — Mortgage decree — Scaling down 
against some judgment.debtors - Indivisibility of 
mortgage debt if affected-There is nothing w ing in 

S 4 *? hng " m 0 r f gage decree in favour if 

one of judgment-debtors while as regards others the 
dearee is kept intact. See Debt Laws-Madras Lri 
culturists Relief Act (1938), S. 7. AIR 1951 S C 189. 

£^.r«? , “? n, ? ,U r ry mort Sa g e—Redemption^- 
Repayment of principal amount—Necessity — There 

can be no question of any redemption without paymeM 

of principal amount. See Civil P C 11908) h*? 

R. 7. AIR 1963 Assam 176 (DB). 1m> ' °‘ 3 *• 

--S. 60 - Mortgage debt - Award by Registrar of 

Co-operative Socet.es for sale of mortgage propertv 

-Sale in execution — Mortgagor applying for time S 
deposit amount before confirmation otsale-His right 

O 34 ed R5 c e pc n 0 L e M in K gUish 1 d J -' P « n oiples of 
J:' I-** r* \j, could bo applied. See Pivil P r* 

(1908), 0 34, R. 5. AIR 1963 Bom 230 (DB) * 

[Reversed in AIR 1968 S C 80], 1 ’’ 

^H S ckn°’h 6 A 7 n ^° rtgag6 , m 0 ne y-When becomes due 
comes due when both the'rights of™ rtgagee”*)! »a 

1955 Cal”94 9 200) (Pt B) (P™ 22?M) (DB)*”' AIB 

AI°R 1959 Ke"lsf)DB)|f' T ’ P ' Aot < 1833 >> l «? 

'mortgage tSSL'T* 

charge of debt-Enforceability. 88 befote dls - 
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Where a mortgagor, after the mortgage, took 
money from mortgagee and executed a promissory 
note and abo consented to both the loans being 
consolidated in one khata in the account books of 
the mortgagee : 

Held, that the amalgamation did not augment the 
mortgage debt and therefore no mortgage decree 
could be claimed in respect of the amount due under 
the promissory note. 1959 MPC 102 : 1959 Jab L J 
153 i 1959 M PL J 301 : AIR 1959 Madh Pra 172 
(176) (Pt B) (Pr 21) (DB). 

- Ss. 60, 58 (a) and id)—Mortgage money—Includes 
interest— Cintract'to the contrary”-Mortgage with 
possession Mortgage deed containing personal cove¬ 
nant to pay — Recovery of outstanding due9 from 
mortgaged property expressly provided — Interest 
held charged to mortgaged propertv — No “contract 
to the contrary.” See T. P. Act (1882), S. 58 (a). AIR 
1961 Mad 415 (DB). 

-S. 60 — Compensation in respect of mortgaged 

property deported under Madras Estates Abolition 
Act — Payment of amount less mortgage debt to 
mortgagor — Debt cannot be scaled down under Act. 
See Debt Laws —^Madras Agriculturists Relief Act 
(4 of 1938), S. 9A (3). (’60) 73 Mad L W 594. 

-Ss. 60, 67 — Default clause in mortgage fixing 

term for payment - Mortgage money — When be¬ 
comes due—Limitation Act (1908), Art. 132. 

Where in a mortgage bond fixing a time for re- 
demplion and containing a default clause the mort¬ 
gagee on a default of the mortgagor to pay interest 
within stipulated time issued a registered notice 
demanding the entire mortgage money. Held, that 
the morlgagee had elected to enforce the default 
clause and the mortgage money became due from the 
date of the notice. 39 Mvs L J:596 j ILR (1961) Mys 
666 : AIR 1962;Mys 5 (8) (Prs 5, 6) (DB). 

-S. 60 — Mortgage money when becomes due — 

Clause providing payment of principal within cer¬ 
tain period — It gives mortgagor option and right to 
make payment within time prescribed. See T. P. Act 
(1882), S. 07. (’51) 29 Mys L J 51 (DB). 

-S. 60 — Discharge of mortgage debt by novated 

agreement is permissible. See Contract Act (1872), 
S. 62. AIR 1954 Nag 84 (DB). 

-Ss. 60 and 62 — ‘Principal money’ — Additional 

amount agreed to bo paid without consideration — 
Mortgagee to recover such amount must show that 
the sum was included in mortgage deed for interest. 
See Contract Act (1872), S. 10. 1959 Raj L W 540 r 
ILR (1959) 9 Raj 319. 

-Ss. 60 and 83 — Deposit of amount due on mort¬ 
gage falling shoit— It is not sufficient tender and 
mortgagee can ignore it — He t can recover interest 
even on amount tendered at contract rate till date 
of redemption suit—The fact that mortgagee has filed 
suit in respect of portion of money due, does not 
exonerate mortgagor from depositing full amount. 
AIR 1955 NUC (Raj) 287. 

9. Delivery of possession. 

■-S. 60—Obligation of mortgagee, when discharged 

—Delivery of possession on redemption—Property in 
possession of tenant from mortgagee — Mortgagor is 
entitled to insist for delivery of khas possession to 
him and not merely such possession as is involved 
by mere direction by mortgagee to his tenant to 
attorn mortgagor. See Civil P. C. (1908), O. 34, R. 7. 
AIR 1950 Mad 301. 

-S. 60 — Mortgage-deed—Construction—Right of 

redemption is not taken away under terms ot bond 
by delivery of possession. See T. P. Act (1882), S. 58. 
AIR 1955 NUC (Raj) 5406. 


10. Retransfer of mortgaged property. 

© 60, 54,58—Tangible and intangible immov¬ 

able property — Expression “equity of redemption” 
whether recognised by Indian Law as distinguished 
from English law—Sale by mortgagor of immovable 
property usufructuarily mortgaged is sale of tangible 
linnovable property. See T. P. Act (I8S2), S. 54 
AIR 1959 Pat 153 (FB). 


11. Proof of redemption. 

-S 60—Proof of redemption—Registered deed is 

not necessary—(Registration Act (1908), S. 17). 

The payment of the money and the restoration of 
the possession are sufficient evidence of redemption 
ot the mortgage. The redemption of a mortgage can 
be evidenced by the fact of the payment of the mort¬ 
gage amount, other facts and the conduct of the 
parties. A registered deed is not necessary for the 
redemption of a mortgage. Madh BLR 1955 Civ 
387 : Madh B L J 1955 H C R 1808 : AIR 1950 
Madh B 72 (73) (Pt A) (Pr 2). 


12. Extinguishment of right to redeem by 
act of parties. 

9 -S. 60, Proviso — Redemption suit dropped be¬ 

cause of compromise — Compromise evidence by two 
documents—First document executed by mortgagor 
in mortgagee’s favour — Mortgagor thereby agreeing 
to convey mortgaged properties to mortgagee within 
certain time — Conveyance not executed — Second 
document executed by mortgagee in favour of mort¬ 
gagor’s wife—Mortgagee thereby gifting certain pro¬ 
perty to her for having brought about her husband’s 
willingness to agree to convey properties to mort¬ 
gagee—Right to redemption held was not extinguish¬ 
ed by these documents. Thota China Subba Rao v. 
Mattapalli Raju, 1949 F L J 398 : 1949 F L R 484 t 
52 Bom LR 181:1950 Mad W N 707 : (1950) 1 
Mad L J 752 i AIR 1950 F C £1 (3, 7) (Pt C) (Prs 4, 
14). 


3-S. 60—Purchase by usufructuary mortgagee — 

Portion of rent which mortgagee was liable to pay 
very small as compared to portion to be paid by 
mortgagor—Rent sale—Property purchased by mort¬ 
gagee in such sale—S.90 and Ulus.(c)are not attracted 
—Suit by mortgagor for redemption is liable to be 
dismissed. See Trusts Act (1882), S. 90, Illus. (c). 
(1965) 2 S C J 458 : 1965 B L J R 841 i (1965) 2 S C 
W R 825 : AIR 1906 S C 126. 


Q-S. 60 — Purchase of equity of redemption by 

mortgagee by reason of default by mortgagor—Right 
Df redemption—Trusts Act (1882), S. 90. 

As between a mortgagor and a mortgagee the legal 
position may be stated thus : (1) The governing prin¬ 
ciple is “once a mortgage always a mortgage” till the 
mortgage is terminated by the act of the parties them¬ 
selves, by merger or by order of the Court. (2) Where 
a mortgagee purchases the equity of redemption in 
execution of his mortgage decree with the leave or 
Court or in execution of a mortgage or money decree 
obtained by a third party, the equity of redemption 
may be extinguished; and, in that event, the mort¬ 
gagor cannot sue for redemption without getting the 
sale set aside. 

Where a mortgagee in possession who is bound to 
pay rent under the terms of the mortgage com raits 
default and purchases the lands in a sale in execution 
of a decree tor arrears of rent obtained by the land¬ 
lord the sale being the result of manifest dereliction 
of the duty imposed upon the mortgagee by the> very 
terms of the transaction, the provisions ot b. yu, 
Trusts Act, are attracted to the case and the mort- 
gagoi’s right to redeem is not extinguished. Mrutuo- 
jay Pani v. Narmada Bala Sasmal, lw61 Ker L T (SC> 
54 * 1961 S C D 559 : (1962) 1 S C R 290 : (1962) 1 
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S C J 149 : (1962) 1 S C A 573 : 27 Cut L T 286 : 
(1961) 1 Ker LR 512 : AIR 1961 S C 1353 (1355, 
1356) (Pt B) (Prs 7,8). 

-S. 60—Act of parlies—Foreclosure out of Court— 

Mortgagor orally agreeing to release equity of re¬ 
demption in favour of mortgagee — Effect of agree¬ 
ment is to extinguish right of redemption—After that 
there is no mortgage which can become the subject- 
matter of suit under S. 33, U. P. Agriculturists’ Relief 
Act-(Debt Laws—U. P. Agriculturists’ Relief Act (27 
of 1934), S. 33). AIR 1955 N U C (All) 4444. 

-S. 60—Right of redemption—Extinguishment by 

act of parties—Redemption by consent of mortgagees 
prior to stipulated period, not precluded — Sale of 
nypotheca by manager of joint Hindu family to mort¬ 
gagee in discharge of mortgage debt — Suit for re¬ 
demption thereafter is misconceived. ILR (1962) 
Andh Pra 1054 i AIR 1963 Andh Pra 420 (422. 423) 
(Prs 20,22, 32) (DB). 

-S. 60—Extinguishment of right to redeem — Act 

of parties—Simple mortgage—Mortgagee subsequent¬ 
ly entering into possession as owner — Adverse pos¬ 
session-(Limitation Act (1908), Art. 144). 

Where in the case of a simple mortgage at the re¬ 
quest of a mortgagor the mortgagee takes possession 
of the mortgaged lands in discharge of the mortgage- 
debt, it amounts to an effective arrangement that the 
mortgagee should take the lands for the debt. There 
is nothing to prevent both the mortgagor and the 
mortgagee from agreeing that the mortgagee should 
from a certain date hold possession as an owner. AIR 

Andh Pra 541 (544 to 546) (Pt B) (Prs 22, 24, 
(Ud), 

Ss. 60, 76 (c) — Mortgaged property sold for 
arrears ot revenue owing to default of mortgagee aod 
purchased by stranger-Latter selling it to mortgagee 
—Mortgage is revived and can be redeemed by mort* 
gagor. AIR 1930 Pat 434, Not toll. See Trusts Act 
(1882), S. 65. AIR 1957 Andh Pra 430. 

—Ss. 60, Proviso, 91-Mortgagor admitting title of 
third party to mortgaged property in litigation 
be ween mortgagor and third party-Right to redeem, 
held not extinguished. 60 Bom L R 477 t ILR 
Bom 756 , AIR 1959 Bom 172 (174) (Pr 4) ( ' 

——S. 60-Effect of failure to avoid transfer of equity 
of . r6 <k™Pj ion Right to redeem held-became extin- 

Bom h 4 6 24 ( S DB) Liinilation Act (1908), Art. 44. AIR 1953 

«ct"of parties.^ XtingU,Sl1 mCn 1 ° f n ‘ 8ht t0 redeem b * 

aft ft passiDg ° f 3 Preliminary decree 
and before a final decree under O. 34, R. 3 (2), C P 

f “ ort 5 agee is all °wed to stay in possession of 
* lg ged P r ?P ert y» avowing the mortgagee to so 

r;,w;.rf;E 

{tSfcpBHg » 451! AIR 1955 Hyd 190 


* uy - “orrgagee entailing sale of property- 
or 1 ?? 0 . 11 ? o 0111 ! 08 into mortgagee’s hands—Mortgagees 
are trustees of equity of redemption for mortgagor — 
"lortgagor is entitled to redeem. 1963 Ker I 17177 

Iv^hV 1076 : AIR 19 ”< Ke, 

mTht t ? *“* Part i aI extinguishment of mortgage — 
1938),S 9 -a 7 M " S Agliculturists ' Act (4 of 

ggSBr&SeSSg 

thus enabling separate redemption by the remalnhfg 


co-owners, the transfer effecting the mortgage would 
still be the original deed of mortgage and not the 
mortgagee’s deed of purchase. 1953 Ker L T 940 : 
AIR 1959 Ker 112 (114) (Pt A) (Pr 12) (DB). 

-Ss. 60, 82—Purchase by mortgagee. 

Where by virtue of their purchase the family of the 
mortgagee became the owners of an undivided one 
half share of the mortgaged property by this act there 
was a merger of the interest of the mortgagor and 
the mortgagee in respect ot that halt share, and by 
reason ot S. 82 of the 1. P. Act, an extinguishment of 
one half ol the mortgage which thereatter attached 
only to the other half share. 1958 Ker L T 946 : AIR 
1959 Ker 112 (113) (Pt C) (Pr 7) (DB). 

-S. 60 — Mortgaged property in possession of 

tenants of mortgagor — Mortgagee to obtain posses¬ 
sion by evicting tenants by tiling suits within six 
months — Mortgage to run tor 12 years after mort¬ 
gagee had reduced property to his possession — 
Term, if bad — Supervening legislation preventing 
obtaining of possession — Frustration — Term of 12 
years when to run—(Contract Act (1872), S. 65). 

Held, on facts it was clear from the document 
that the parties to it contemplated a minimum term 
of 12 years, and this term ot 12 years should run 
from the date of the document. The mortgage must 
run its stipulated term of 12 years from the date of 
its commencement without the subsequent starting 
point which the parties had in mind. This term ot 
12 years could not be said to commence from tho 
time when the supervening impossibility occurred, 
tor the result of a Irustration is to relieve the parties 
altogether from the obligation of the contract 1958 
Ker L T 220 : 1958 Ker L J 672 : AIR 195S Ker 245 
(246) (Pt A) (Prs 4, 5) (DB). 

——Ss. 60, 76 — Mortgagee gaining advantage — 
Mortgagee has to hold property tor benefits of 
mortgagors and has to submit to redemption by 
them-Ardianthiram fee held to be payable by mort 

gagor. See Trusts Act (1882), S. 90. AIR 1958 Ker 230 
(DB). 

—S. 60 - Decree against mortgagee - Execution 
sale—Failure to raise objection by mortgagor—Pre¬ 
sumption. 

In a court-sale, only the right, title and interest 
ot the judgment-debtor passes. Hence, from the fact 
that no objection was raised on behalf of the heire 
of the mortgagors to the property being sold as of 
the ownership of the mortgagee it cannot be in¬ 
terred that the property was sold to the mortgagee 
by the mortgagor and the equity of redemption was 
extinguished. AIR 1952 Kutch 1 (2) (Pt B) (Pr 7). 

—S 60-Doctrine of merger-Conditlons for aDDlL 
cability stated — Mortgage of land by A to B — Suh 
mortgage by B to C — C acquiring by partition A’<? 
right ot redemption — There is no extinction of sub 
mortgage. 1956 MBLj 1243. 1 SUb " 

6 n»rT« It ‘p gUi ' hme " t . of ri * ht t0 f^eein by 

nrLr°L^ j S T P “ K ? e mortgagee not impleaded in 

prior mortgagee s suit for foreclosure—Former is not 
bnolloVt -OffeT' r ' ght t0 redeem ^““mortgage 

agr«m^ 

a ?« suss 

by agreement^ ° f redemption-Ertioguishment of, 

The right of redemption is an Incident nf a 

“rtt^irfed a eVX ^ 

two mortgagees of different portions ofThouso tWee ° 
templates t£at if either pafty'“XSt 
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redemption in respect of the eDtire house, he would 

retain the right in respect of the portion of the 
house mortgaged with himself and transfer to the 
other the right in respect of the portion of the pro- 
pertv mor^giged with the other party, the agreement 
uoes not itself transfer any right to any party. It is 
merely an agreement to convey the equity of re¬ 
demption in respect of the portions of the house 
from one party to the other. The equity of redemo¬ 
tion cannot be held to be extinguished by a mere 
agreement to convey. 

Hence, the agreement does not constitute a bar 
to the suit or redemption by the mortgagee who has 
acquired the equity of redemption of the entire 
house, against the other mortgagee. AIR 1952 Madh B 
3 (7) (Pt A) (Pr 4). 

-S. GO. Proviso—Applicability—Term of mortgage 

—Impression as to its legal effect — Statement by 
mortgagee — Not amounting to conveyance of equity 
of redemption — S. eo, Proviso not attracted. 1962 
5VI P L J 423 : 1962 Jab L J 962. 

-Ss. 60. Proviso, 53A, 5S—Mortgage by condition 

at sale — Sale with condition of repurchase within 
certain period — Failure to repurchase — Mortgagor 
relinquishing rights for additional consideration 
under unregistered deed — Extinguishment of right 
by act of parties — Subsequent suit for redemption — 
Maintaicability —Proviso to S. 60 held attracted. See 
T. P. Act (18S2), S. 53A. AIR 1959 Madh Pra 221 
(DB). 

-S. GO — Extinguishment of right to redeem by 

act of parties—Usufructuary mortgage—Lease back 
to mortgager—Suit to recover possession and arrears 
of rent by mortgagee — Compromise — Compromise 
•deed specifically stating that surrender of possession 
by mortgagor lessee was in respect of entire rights of 
mortgrgor lessee — Compromise deed not registered 
—Nature of mortgagee’s possession after compromise 
— Right to redeem how far affected. See Limitation 
Act (1908), Art. 142. AIR 1955 NUC (Mad) 3912. 

-S. 60 — Extinguishment of right of redemption 

by act of parties, and act of Court — Right extin¬ 
guished by act of Court in respect of some proper¬ 
ties and by act of parties in respect of other — (C. P. 
Code (1908), O. 23, R. 1). AIR 1955 NUC (Mad) 84. 

--S. 60 — Purchase of equity of redemption by 

mortgagee—Effect. 

The effect of a mortgagee purchasing property 
mortgaged to him, is, that the mortgage is extin¬ 
guished as betwe a n the mortgagor and mortgagee; 
the equity of redemption of the mortgagor is lost 
and he cannot thereafter claim to redeem the pro¬ 
perty though the mortgagee may choose to keep it 
alive for his own defence against a ouisne mortgagee. 

A receipt given by a mortgagee that a mortgage 
debt has been satisfied is admissible in proof of the 
dischage of the mortgagi amount and would put an 
end to the relationship of mortgagor and mortgagee. 
35 Mys L J 31: ILR (1955) Mys 234 s AIR 1955 Mys 
38 (41) (Pt B) (Pr 8). 

_Ss. 60, 54—Right to redeem-Extinguishment by 

act of parties — Transfer of mortgaged property to 
mortgagee—Formalities of law—Writing aod registra¬ 
tion is necessary—Mere delivery of possession under 
oral agreement is not enough. See T. P. Act (1882), 
S. 54. AIR 1951 Nog 171. 

_S, 60, Proviso — Right of redemption — Extin¬ 
guishment of, by act of parties—Adverse possession 
£or statutory period by mortgagee under invalid sale 
—Right of redemption extinguishes—Limitation Act 
(1908), S. 28 and Art. 144. 

A mortgagee cannot by a mere assertion of his 
own, or, by unilateral act on his own part convert 
his possession as mortgagee into that of an absolute 


owner. But the principle applicable to the conse. 
quences of a bilateral act of the mortgagor and the 
mortgagee is, however, different and the bilateral 
acts of the parties, though invalid and, therefore 
inoperative to convey title on the dates of those 
transactions, would operate to give adverse posses¬ 
sion which, if continued for the statutory period, 
would ripen into a good title. 

Where the defendants mortgagees were'in -pos¬ 
session of suit lauds as purchasers since 1917 and 
asserted their rights as purchasers since 1919-20 
even though the sale was invalid for non-compli- 
ance with provisions regarding registration. 

Held, that the mortgagees acquired a title as abso. 
lute owners of the lands by 1932. AIR 1962 Pat 198 
(200. 201) (Prs 9, 10) (DB). 

——S. 60 Right of redemption — How extinguished 
—Usufructuary mortgage-Cbange in nature of pos¬ 
session by act of parties—Effect—Adverse possession 
—Estoppel — (Limitation Act (1908), Arts. 144, 148, 
S. 28)—Maxims — Once a mortgage, always a mort¬ 
gage)—(Evidence Act (1872), S. 114). 

The maxim 'once a mortgage always a mortgage’ 
applies and the only way in which a mortgage can be 
terminated as between the?parties to it is by the act of 
the parties themselves, or by merger, or by an order 
of the Court, or by a special statute to debar it. 
Therefore when a party enters upon possession as a 
mortgagee, the mortgagor ha= a right to redeem, un¬ 
less there is either contract between the parties, or a 
merger, or a special statute or an order of the Court 
to debar them, as provided by the proviso to S. 60 of 
the Transfer of Property Act. ILR 36 Pat 753 s AIR 
1957 Pat 502 (507) (Prs 30, 31, 34) (DB). 

-S.60—Purchase by mortgagee—Effect—Mortgage 

interest will continue to subsist on account of trust 
imposed on estate held by mortgagee. See Trusts Act 
(1882), S. 90. ArR 1957 Pat 138. 

-S. 60—Statutory mortgagee — Fiduciary relation¬ 
ship with co-sharers—Advantage gained as mortgagee 
—Equity of redemption with respect to land of co¬ 
owners held not extinguished — (Trusts Act (1882), 
S. 90)—(Co-sharers). See Tenancy Laws—Bihar Ten¬ 
ancy Act (8 of 1885), S. 171 (I). AIR 1953 Pat 27 
(DB). 

-S. 60 — Mortgage of occupancy right to landlord 

mortgagee -Effect of S. 53 (6) of Punjab Tenancy Act 
on right of redemption — Landlord still remains a 
mortgagee — By getting himself recorded in revenue 
papers as owner he cannot defeat right of mortgagor. 
See Tenancy Laws-Punjab Tenancy Act (10 of 1887), 
S. 53 (0). AIR 1954 Punj 86. 

-S. 60—Relinquishment of right in mortgage pro¬ 
perty — Application for mutation by mortgagee in 
revenue records — Mortgagor omitting to oppose — 
Mortgagor’s title is not lost—He can enforce his right 
of redemption. AIR 1955 NUC iTrav-Co) 6003 
(DB). 

-S. 60 — Provision for renewal — It will not by 

itself be sufficient to create an irredeemable tenure. 
See Tenancy Laws — Travancore Jenmi and Kudian 
Act (5 of 1071, M.E.), S. 3 (1). AIR 1954 Trav-Co 443 
(DB). 

_Ss. 60, 67—Purchase by hypothecatee of all items 

in property—Purchase, in respect of some, infructu- 
ous — Integrity of mortgage is broken. See T. P. Act 
(1882), S. 07. AIR 1951 Tra/-Co 101 (DB). 

13. Purchase by mortgagee at Court sale, if 
extinguishes right to redeem. 

@ —S. 60—Trusts Act (1882), S. 90 — Sale of ten¬ 
ancy in execution of decree for rent — Purchase by 
mortgagee in possession -Right of tenant to redeem 
—(Tenancy Laws-Bihar and Orissa Tenancy Act (2 
of 1913), S. 225.) 
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Held, an facts (i) that in the absence of any special 
statutory provision to the contrary the case was 
governed by S. 90 of the Trusts Act. 

(ii) that B was a mortgagee and apart from special 
statutes, the only way in which a mortgage could be 
terminated as between the parties to r it was by the 
act of the parties themselves by merger or by an order 
of the Court. The maxim “once a mortgage always a 
mortgage” applied. Therefore, when B entered upon 
possession he was there as a mortgagee and being a 
mortgagee A had a right to redeem unless there was 
either a contract between the parties or a merger or a 
special statute to debar them, 

(ii') that on obtaining possession under S. 225» 
Orissa Tenancy Act, B became a statutory mortgagee 
and was still liable to -redemption. B’s right as a 
mortgagee were however preserved to him under 
S. 225 (2). 

(iv) that when B purchased under the second sale 
he did not thereby destroy A’s right to redeem 
because he was at that time standing in A’s shoes as a 
mortgagee in possession under S. 225 (l) and bis pur¬ 
chase so far as title was concerned, had exactly the 

same effect as if A himself had purchased the pro¬ 
perty. 

(v) that there was equally no question of extinction 
by merger of a lower estate in a higher because what 
, purchased was the tenant’s estate and not the 
landlords. A was therefore entitled to a decree for 
redemption. Sidhakamal Nayan Ramanul Das v. Bira 
Naik, 20 Cut LT 92: AIR 1954 S C 336 (337) 

“T S \ fiO-Usufructuary mortgage-Right to redeem 
Extinction of, by sale for arrears of land revenue— 
Subsequent sale by auction purchaser in favour of 
mortgagee — No evidence to establish revenue sale 
benami for mortgagee - S. 90, Trust Act not applic- 

A redem P tion Reid not maintainable. ILR 

<Pt A 3 ) (Pb 9to*5)®DB). AIa 1963 ASS,:n 176 (1781 

—S. 60 -Property mortgaged-Mortgagee purcha¬ 
sing it in execution sale of decree obtained by itran- 
ff? prior hypothecation—Effect of such purchase 
od equity of redemption of mortgagor. 

Where the mortgagee with the permission of the 
K PUr » Chased 10 execu t*ou sale of a decree ob- 

in hie t stanger on a prior hypothecation executed 
in his favour by the mortgagor : 

«n 7* that tb0 • fact that lhe mortgagee applied 

lint « « ^ 0r j P f rm I s1 ?? 10 P Jrchase the property was 
the LnZ d f lu ho din 8 that the purchase was Vr 
L 1 ° f the mortgagor; (2) that the mortgagee 

morim™ trust , ee .[ or equity of redemption to the 
mortgagor and that the right of the mortgagor to 

the saTe a h nd m dAl ?aged PJ? pwty was extinguished by 
bvnnthpLf- de j ivery of the same lQ execution of the 

1985 Ker 132 (133 ' 134 > 
SSStariSS r b ed™m! f! ‘ gee " “■* » 

m0ttgagor “ d lhe usufructuary 
need a i agreement that the mortgagee 

intheoathfm a G ? v fu nme ° t revenue on theknd 
^ p a^a mortgaged then because as between th« 

£ the 8 patta n a«i lh f* < f? ve J nm ® nt a11 th ® lands included 

under tha ml f, “ bl J for the eDt , ire sum due there- 
5 mortgagee has got no obligatory duty caTt 

? a P?y the Government revenue^ if S a 

mv y default 0n th ® P ar t of the mortgagor to 

fand moTTS ? n other Rods in the pftta? the 

gacee th r l gaged u S so * d and Purchased by the mort¬ 
gagee, the purchase would extinguish the no 

^mortgagor to redeem. Alfl"?955 N U 

[Vol. 14.] Fn.D. 31. 


——S. 60 —Coorg Land Revenue 4ct, Ss. 106 (4 ) and 
145-Scope and applicability —Beoami purchase by 
usufructuary mortgagee at revenue sale brought 
about by his own default — Effect of, on right to 
redeem — (Trusts :Act (18*2), S. 90) — (Coorg Land 
Revenue Act, Ss. 100 and 145.) 

Where a usufructuary mortgagee who is bound 
under the terms of the mortgage to pay the la ad re¬ 
venue to the Government, fraudulently allows the 
property to be sold for arrears of Government re¬ 
venue and purchases the property benami in the name 
of a third person, neither S. 100 (4) nor S. 145, Coorg 
Land Revenue Act, can operate as a bar to the mort¬ 
gagor’s suit for redemption aod 'possession of the 
mortgaged property which has continued all along in 
the possession of the mortgagee. Section 100 (4) of 
the Coorg Land Revenue Act is meant to bar a suit 
against a real purchaser in a revenue sale, where a 
certificate has been issued to him and he has been put 
in possession, for a declaration that the sale is benami; 
and cannot be invoked to assist a benami purchaser 
who has been a party to the fraud with the mortgagee 
and has sought to assist the mortgagee to commit 
breach of a constructive trust as defined under S 90 
.°‘ tb® Jndkn Trusts Act. 34 Mys L J 188 : ILR 

(1954) Mys 180. AIR 1954 Mys 187 (188) (Pt A) 
(Pr 3). 

— s • — Mortgage by father on his own behalf 

and on behalf of his minor soo — Suit on mortgage 
Minor son’s share excluded from suit — Decree 
against father — In execution property purchased by 
mortgagee himself — Minor son cannot redeem mort¬ 
gage unless and until he sets aside sale — Civil P C 

(Pr°i7) (DB)' R ’ L A1R 1952 NSg 202 t2 ° 4) (Pt ' A * 

’ Ss. 60, 72 (b)—Mortgagee in possession required 

to pay rent of mortgaged property—Default—Sale of 
property for arrears of rent-Purchase by mortgagee 
Right to redeem, not extinguished — Suit for re¬ 
demption, is maintainable — Period of limitation is 

by A f rt c 148 J° f Limitation Act aod not by 
Art. 120 thereof. See Trusts Act (1882), S. 90, Illus¬ 
tration (c). AIR 1950 Orissa 01 (DB). 

—S. 60 - Trusts Act (1882), S. 90-Applicability- 
Usufructuary mortgage - Liability to pay rent on 

aDd mo . rt 8 a g 0 r r “T* Both committing 
default-Sale in execution of decree for rent — 

o a r w P » rly n Pl l? h ! Sed j by m0rt gagee - S. 90 not appli- 
n of red0 mpti°n is lost. See Trusts Act 

(1882), S. 9j. AIR 1961 Pat 439 (DB). 

wSWsSSSSal ^7 ,sus?,j! 

S. 60—Mortgagee purchasing part of mortenvi»A 
property at rent sale-Rights and liabilities of 

Where the mortgagees have acquired portions of 
the mortgaged properties under rent sales free from 
encumbrances they cannot be made liable for pay 

ALR‘l958 D pat^49'(Pt^C) (Pr°li) » L ' R 252 « 

when mortgagee obtain, setllSS?"toM.7d^S2 
—Ss. 60, 76 — Revenue sale — Purchac* Ku » 

(db 5: See Ttusts Act < 188 ^ s a?! 

—(Maxims—Comm o!du umb**? n/uria*^n° f mo , rtga S® 

debet)—Equity—Fraud). * * ua nema *»abert 
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Where a tenant mortgages his property with pos. 
session, and the mortgagee in possession, who is 
bound to pay rent, has made default in payment of 
rent, in consequence of which the holding is brought 
to sale by the landlord in execution of the rent 
decree, and is purchased by the landlord himself, 
but later the property comes into the hands of the 
original mortgagee, the mortgagor has no right of 
redemption when the rent sale is not proved to be 
fraudulent because equity of redemption is forever 
extinguished by the sale in execution of the rent 
decree and does not revive when the mortgagee 
eventually obtains the property. Convenience cannot 
accrue to a party from his own wrong (commodum 
ex injuria sua nema habere debet). AIR 1957 Pat 136 
(137) (Pt A) (Pr 6). 

•-Ss. 60, 76 (c) — Rent for period before mort¬ 

gagee’s possession — Decree — Extinguishment of 
right of redemption. 

Unless the mortgagees have actually collected rents 
or profits for a period prior to their getting into 
possession or unless they were so authorised to do, 
the mortgagor must pay the revenue on the property 
for the period prior to the possession of the mort¬ 
gagees. Where there was an express provision in the 
mortgage deed that the mortgagors would pay the 
rent, the liability of the mortgagors, to pay rent was 
explicit and it was not at all necessary for the mort¬ 
gagees to pay rents, more so if the rent was due 
prior to the mortgage. If in such a case the property 
is sold in execution of a decree for rent and pur¬ 
chased by the mortgagee the right of redemption is 
extinguished by a decree of the Court for arrears of 
rent and the property having been sold in execution 
of that decree the purchase by the mortgagee does 
not enure to the benefit of the mortgagor. 1956 


BLJR 495. 

S. 60 — Mortgage — Redemption — Mortgage of 
holding — Mortgaged property sold for default of 
mortgagee for rent and other charges — Property 
purchased by rehandars themselves — Subsequent 
sale by rehandars — Transferee making no enquiry 
as to title of transferor — Transferee cannot resist 
claim for redemption by mortgagor. AIR 1952 Pat 
476 (477) (Pt B) (Pr 8). 

-Ss. 60, 78, 92 and 94 — Suit by prior mortgagee 

—Puisne mortgagee not impleaded — Execution of 
decree—Prior mortgagee purchasing property—Suit 
by subsequent mortgagee to enforce his mortgage 

— Prior mortgagee made party — Prior mortgagee 
can redeem subsequent mortgagee. AIR 1952 Pat 321 
(321) (Pr 5) (DB). 

--S. 60 — Execution of mortgage decree for sale— 

Mortgagee decree-holder purchasing mortgaged pro- 
perty-Rights of-Integrity of mortgage is broken up 

— Person interested in portion of mortgaged pro¬ 
perty not impleaded in suit — Suit for redemption by 
such person — Partial redemption could be decreed. 
AIR 1952 Pat 101 (103, 105) (Pt A) (Prs 14, 21) 
(DB). 

—S. 60—Mortgagee bound to pay michavaram due 
committing delault — Mortgaged property sold in 
execution sale to recover michavaram due — Mort¬ 
gagee purchasing property benami — Right of re¬ 
demption not aiiected. AIR 1952 T.C 53 (55, 56) 
(Prs 6,11) (DB). 


14, Extinguishment of right to redeem 
by decree of Court, 

f_S. 60, Proviso —Right of redemption —Extin¬ 

guishment of by decree — Decree must be in pres¬ 
cribed form — Unless right is so extinguished second 
suit for redemption is not barred - Old decree 
does not operate as res judicata — Civil P. C. (1908), 
S. 11 : AIR 1945 Mad 225, Reversed. Thota China 


Subba Rao v. Mattapalli Raju, 1949 F L J 398 i 194 Q. 
FLR 484, 52 Bom LR 181: (1950) 1 Mad L i 
752.: 1950 Mad W N 767, AIR 1950 FC 1 (6) (Pt A\ 
(Pr 12). V 1 

•-Ss. 60, 98—Anomalous mortgage—Final decree 

for foreclosure passed — Court has no jurisdiction to¬ 
re-open decree and to extend time for redemption on 
equitable ground. See Civil P. C. (1908), O. 34. 
Rr. 2, 3. AIR 1950 P C 88. 

-S. 60—Right of redemption—(C. P. Code (1908), 

O. 34, R. 7)—(U. P. Agriculturists’ Relief Act (27 of 
1934), S. 12). 

A preliminary decree passed under O. 34, R. 7 (as it 
stood before its amendment in 1929) by itself does 
not put an end to a mortgagor’s right to redeem even 
if it purports to say so. Even under the law as it 
stood prior to the amendment, a final decree had to 
be passed under O. 34, R. 8, before the right to 
redeem could be lost. In the absence of such a final 
decree, the right of redemption remains intact, under 
S. 60, T. P. Act, notwithstanding the preliminary 
decree and the mortgagor as well as his lessee against 
whom the preliminary decree is passed are entitled to 
apply under S. 12, U. P. Agriculturists’ Relief Act. 
1953 All W R (HC) 153 , 1953 All LJ 258 : AIR 1953- 
All 503 (504) (Prs 4, 5, 7). 

—S. 60—Suit for redemption — Preliminary decree 
passed — Mortgagor not paying decreatal amount— 
Mortgagee not applying for final decree — Right of 
redemption is not extinguished—U. P. Agriculturists* 
Relief Act (U. P. Act 27 of 1934) S. 12. 1950 All L l 
86 : 1950 All W R 189 : ILR (1951) 1 All 117 : AIR 
1950 All 88 (88) (Pt A) (Pr 4). 


—S. 60 — Extinguishment of right to redeem by 
order of Revenue Court. 

Where an heir stepped into - the shoes of the origi¬ 
nal mortgagor, she is entitled to redeem the property 
at any time, and any decision of the revenue Courts 
in accordance with which an entry contrary to her 
claim was made, could not operate to deprive her of 
the right to redeem the property within the normal 
period of limitation. AIR 1956 Bom 237 (238) (Pt B) 
iPr 5). 

-S. 60 — Extinguishment of right to redeem — 

Decree of foreclosure-Effect. 

Unless the right to redeem is expressly extinguish¬ 
ed, and the decree contains a declaration that the 
mortgagor is debarred from all rights to redeem, the 
right remains despite the fact that a final Q ecr , e ® *° r 
foreclosure has been passed. ILR (1956) Hyd 339 j 
AIR 1956 Hyd 107 (108) (Pt A) (Pr 2). 

-S. 60—Extinguishment of right to ret ^eem — De¬ 
fective final decree under C. P. Code, O. 34, R. 3 (2) 
—Effect of. 

Where in the final decree passed under O. 34, R. » 
(2), C. P. Code, there is no order of the Court to the 

effect that the mortgagor’s right of redemption is 
extinguished, the right of redemption is not lost. lLJv 
(1955) Hyd 451: AIR 1955 Hyd 190(191) (Pt A) 
(Pr 7) (DB). 

-S. 60, Proviso - Right of redemption - Second 

redemption suit - Erroneous decree extinguishing 
right of redemption - Right though;wrongly.extin¬ 
guished subsequent redemption suits cannot be main- 
tained-Even erroneous decision operates as res jud- 

cata-C. P. Code (1908), S. 11. (1964) 1 Ker L R 158 t 
AIR 1965 Ker 153 (153) (Pt B) (Prs 1, 2). 

-S. 60 — Second suit for redemption - Maintain¬ 
ability - Right to redeem - When extinguished 
(Civil P. C. (1908), O. 34, R. 8). 

Where a decree for redemption was to the effec 
that if the mortgage amount and the value of impro 
vements due to the mortgagee were not paiu vutmo 
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three months of the date of the decree, “the plaintiff 
shall be debarred from all rights to redeem the pro¬ 
perty,” but no final decree under S. 93, T. P. Act was 
passed. 

Held, that the right to redeem the mortgage could 
not be said to be extinguished and hence a second 
suit for redemption was maintainable. 1957 Ker L T 
1237. 

—Ss. 60 and 67—Final decree for sale obtained by 
mortgagee — Transferee of mortgagor to get benefit 
for reduction of debt—Determination of claim under 
S. 24 of M. P. Act (1 of 1951) and passing of order 
under S. 27 — Remedy for decree-holders was by 
application under S. 28—Final decree was no longer 
executable-Benefits under S. 43 not open to alienee 
—Application for recovery of debt before executing 
Court was converted into one under S. 28. See 
Tenancy Laws—W.P. Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act (1 of 1951), 
S. 24. 1962 M P L J 973. 

—Ss. 60, 67—Suit by sub-mortgagee. 

The decree of Court contemplated in S. 60 is the 
final decree in a mortgage action foreclosing the 
mortgagor of his right to redeem. It is open to a 
sub.mortgagee in an action to enforce his mortgage to 
obtain a decree foreclosing the right of not merely 
his mortgagor but also of the main mortgagor to 
redeem and a final decree passed in such an action 
would operate to extinguish the right of redemption. 

Held, on facts that the decree could not be read as 
declaring the right of redemption in respect of origi¬ 
nal mortgage and that neither the decree nor the exe¬ 
cution proceedings in pursuance thereof could ope¬ 
rate to extinguish the right of the mortgagor to 
ti ^^^“ortgage. (1954) 2 Mad L J 12 « 

K^ 1664 1 67 Mad L w 89 * AIR 1954 
Mad 650 (652) (Pt A) (Pr 3) (DB). 

dTree 6 o°f Coi l ri nEUiihment r!gh ' ° f redom ‘ ,lion * 

nn I i' h | 5? ht redemption could be extinguished 
H“ d S r S * 60 only by a decree for foreclosure and if 
ISIL*! 00 passed is not one foreclosure, proceed- 
,1° e *l outi ? n ° f ‘hat decree could not 
extinguish the nght of redemption. (1954)2 ML I 

lftcj ^ (1954) Mad 664 t 67 Mad L W 89 • AIR 
1954 Mad 650 (653) (Pt B) (Pr 4) (DB). * 

—S. 00-Mortgage suit - Parties can settle form of 

eukhed by r h,Ch /!f ht of redem Pt>on can be extin- 
redemnti7n C M Se °! deCree P r0vid >ng 8 months for 

a&ssra c - p - Code 


(c. zvsrfafetf&r* of rede " p,io “ 1 

ple S a U ded b lD^° r ! gag f^ ui5ne mort «agee not im- 

Son-AucHnn ™ P K SSed an ; d property sold in execu- 
Auction.purchaser suing puisne mortgagee in 

auction n^^L^^ am 0 UQ t-B y instituting si cS suit 

aiiPHan'S, u aser do0 i not stand t0 lose Ris rights as 

" Q ues,io ° of election does not 
arise and hence he cannot be deemed to have aban 

^ 3 rig ^^ ? nder Court purchase — There is 

asm faS 

“ s ; 00 —Civil P. C. ( 1908 ), O. 23 , R. 3 . S 11 —Com 
ure m n de K C / e r ? rovls . ion herein relating to forfdl 

contract between parties-Decree is no ba?tn 
Soe, not operate e, "res iTES&StEt 


to recover property by redemption. See C. P. Code 
(1908), O. 23, R. 3. AIR 1954 Trav-Co 7 (DB). 

-S. 60—Extinguishment of right to redeem, 

Where the mortgaged properties were the subject 
of a suit on a prior mortgage, to which suit both the 
mortgagor and the subsequent mortgagee were parties, 
and in execution of that decree the equity of redemp¬ 
tion was proclaimed for sale and the decree-holder 
purchased it in auction the mortgagor would cease to 
have further right of redemption till the sale in the 
prior suit was set aside. Once the equity of redemp¬ 
tion is sold,the mortgagor has to avoid the sale before 
he claims redemption. 1933 Ker L T 85 : ILR (1953) 
Trav-Co 388 « AIR 1953 Trav-Co 375 (377) (Pt B) 
(Pr 4). 

15. Extinguishment of right of redemption 
by operation of law. 

Q —S. 60 — Suit for redemption brought by mort- 
gagor—-Pending suit mortgaged property vesting in 
State Government under Bihar Land Reforms Act, 
1950 — Suit for redemption decreed and accounts* 
ordered to be taken—Property having vested in State 
Government free from incumbrance, decree for 
redemption becomes infructuous — Remedy of the 
parties to be pursued is that under S. 14 of the Bihar 
Land Reforms Act. AIR 1957 Pat 504, Reversed. Raja 
Sailendra Narayan Bhanj Deo v. Kumar Jagal Prasad 
Narayan Singh, 1962 BLJR 507: (1962) 1 Ker 
L $ 485 ‘ 1962 S C D 359 : 1962 Supp (2) S C R 
119 : (1964) 1 S C W R 301 : I L R 41 Pat 746 . AIR 
1962 S C 914 (916 to 918) (Prs 11, 14, 15) * AIK 

—S. 60—Kandukrishi lease in favour of plaintiff — 
Mortgage of plaintiff’s rights to the defendant—Gov¬ 
ernment granting patta to defendant during subse¬ 
quent settlement — Relationship of mortgagor and 
mortgageeisextmguished-S. 90, Trusts Ac?does not 
apply—buit for redemption is not maintainable Spa 
T rusts Act (1882), S. 90. AIR 1961 Ker 124 

lord* purchaser—Et feet. ' aking Se,Ueme " t £ro ” 

Held on facts that (i) B was clearly in the wrong 

h* J]TS g the p J roper *y t0 be soId ^ execution of 
landing l ecr00 a , Q , d by ta kin8 settlement from the 
andiord he could pot take advantage of his o wn 

wrong and change the character of his possession 
;“ d dapr * v ® A of his right of -redemption. H wasno? 
l ° f B cont f nd L lha t the plaintiff had lost his 

e^g^^^r the 0ld Aad 

entitled to treat the rent sale as against 
a m n a pn # va ?, sale and c,aim redemption even wifhout 

to legal representative- For lduTe held dld 850 ^ 
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to redeem7 ESCht,t ^“^^“Ss-Effect of, on right 
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proceedings, therefore, do not destroy the rights of 
the mortgagor to redeem the mortgage. If the mort¬ 
gagee bad been compelled to pay any amount with 
the object of protecting the mortgagor’s interest in 
the escheat proceedings, the mortgagee can claim a 
refund of that at the time of redemption. 1954 *Ker 
L T 789 : ILR (1954) T C 11S2 * AIR 1955 T C 192 
<192) (Pr 4) (DB). 

-S. GO —Transfer by operation of lav/—Charge on 

property created by decree — Suit for redemption — 
Period of limitation held to be governed by Art. 148 
of Limitation Act (190S). See T. P. Act (1882), 
S. 2 (d). AIR 1955 Trav-Co 130 (DB). 

-Ss. GO, G5 (c) — Extinguishment of right of re¬ 
demption by operation of law — Sale for arrears of 
■Government revenue — Travancore Cochin Revenue 
Recovery Act (1 of 1068). 

Held, on facts of the case that the rights of th e 
sub-mortgagee on account of whose default th e 
revenue sale was occasioned, became vested in the 
appellant and the 2nd defendant in whom also 
became vested the rights of the purchaser at the 
revenue sale. ILR 26 Mad 385, Foil. 1953 Ker L T 
566 : AIR 1953 Trav-Co 563 (566) (Pt A) (Pr 17) 
(DB). 

16. Clog on equity of redemption. 

(A) Clog—Anomalous mortgage. 

(B) Stipulation giving mortgagee option to 

purchase the property. 

(C) Provision for a long period for re¬ 

demption, if a clog. 

(D) Stipulation for collateral advantage. 

(E) Clog—Penalty in case of default. 

(F) Hard terms—Not a clog. 

(G) CloggiDg provisions, when should be 

impeached. 

(H) Provision for reasonable notice before 

redemption. 


1G. Clog on equity of redemption. 

>0 —S. 60—Clog on equity of redemption — Mort¬ 
gage of shop with possession — Stipulation that if 
mortgage is not redeemed within 15 years the shop 
would be deemed as an absolute transfer ‘Mala 
Kalam’. 

Held, on facts that if the word ‘Mala Kalam’ in the 
relevant clause meant that there would be no scope for 
the mortgagor to say anything it necessarily meant that 
in the event of the amount due under the mortgage re¬ 
maining unpaid within the stipulated period the mort¬ 
gagor’s title would be extinguished and the mortgagee 
would become the absolute owner of the property. 
Hence the stipulation in the mortgage deed amounted 
q cloz. ILR (1958) 8 Raj 811. Reversed. Murarilal v. 
DevVaran (1965) 2 S C J 106 : (1964) S S C R 239 , 
<1964) 1 SC W R G9G : AIR 19G5 S C 225 (227) 

<Pt A) (Pr 4). 

_S 60 — Particular condition whether amounts to 

a clog on redemption — It is a question of fact and 
not a substantial question of law. See Constitution 
of India, Art. 133 (2). AIR 1954 Ajmer 53 (1). 

__g 60 — Clog on equity of redemption — Rule 

against - Bargain _ Merely restricting mortgagor’s 
right to-redeem -.Power of Court to relieve against. 

The rule against clogs on equity of redemption 
involves that the Courts have power to relieve a parly 
from a bargain which has the effect of forfeiting the 
mortgagor’s right to redeem. The Court s jurisdiction 
to relieve him from the bargain in such a case would 
depend on whether it was obtained by taking advan- 
lace of any difficulty or embarrassment that he 
might have been in when he borrowed the money on 


the mortgage. If the mortgagor was oppressed or 
imposed upon then he is entitled to relief. AIR 1933 
All 70, Held no longer good law. 1962 All L J 459. 
1962 All W R (H C) 350 : AIR 1962-A11 422 (422. 
425) (Prs 1,15) (DB). V ’ 

-S. 60-Clog on equity of redemption—Provision 

for compound interest. 

A provision for compound interest in any deed 
of mortgage by itself does not amount to a clog on 
the equity of redemption. If the mortgagor con¬ 
tinues to pay interest in terms of the mortgage deed, 
there would be no accumulation of interest or com- 
pound interest and that would not present any 
difficulty at the time of redemption. AIR 1955 All 339 
(349) (PtG) (Pr 71) (DB). 


-S. 60—Clog on redemption—Mortgagor allowed 

to pav within ten years—Mortgagee to continue in 
possession even after payment of debt — Nature of 
stipulation — Redemption before expiry of period. 

Held, on f acts that the word ‘within’ audits corres¬ 
ponding Telugu words clearly indicate that payment 
could be made on or before thedate fixed. (2) Thatthe 
fair reading of the document left no doubt that there was 
a specific contract enabling the mortgagors to redeem 
it earlier than the period fixed. (3) That a condition 
which enables the mortgagee to continue in possession 
after the mortgage is re Teemed, entrenches upon and 
impedes his right to redeem. It is not a collateral 
advantage given to the mortgagee after the discharge 
of the mortgage. It is really a restriction imposed on 
the mortgage contract itself restraining the mortgagor 
from taking possession of the property even after the 
debts discharged. It is thus in condition directly in¬ 
consistent with or repugnant to the contractual or 
equitable right to redeem, and is void as a clog on 
equity of redemption under S. 60. The suit is therefore 
maintainable before the expiry of the period. 1950 
Andh L T 478 s 1956 Andh W R 38L : AIR 1957 
Andh Pra 30 (32,33) (Prs 12, 19). 


-S. 60—Clog on redemption. 

The condition of the mortgage that if the land was 
not redeemed within the time fixed, it shall be deem- 
;d as sold for the mortgige debt is a clog on the 
equity of redemption. It effectively bars redemption 
1 enforced and therefore is unenforceable. ILR 
1930) 2 Assam 444 : AIR 1952 Assam 19 (21) (Pt A) 
[Pr 15) (DB). 

-S. 60—Clog on redemption. 

The terms of S. 60 themselves indicate that the rule 
of English law as to the clog should be applied m 
favour of the mortgagor. There is nothing inconsistent 
in S. 60 with the said rule. On the contrary, the right 
to redeem is so clearly recognised in S. 60 that a 
mortgagor can legitimately seek for the protection or 
the doctrine of the clog on redemption in proper 
cases, it is therefore, impossible to accept the conten¬ 
tion that if the mortgagor permits the mortgagee to 
adopt a device which would impede or prevent n 
right of redemption, he is precluded from appealing 
to the doctrine of the clog on redemption in protec¬ 
tion of his right to redeem. 55 Bom L, R 4o2 t ILR 
(1953) Bom 773: AIR 1953 Bom 408 (410) (Pt A) 
[Pr 5) (DB). 

-S. 60—Clog on redemption. 

A condition converting a mortgage into a sale on 
the mortgagor’s failure to redeem the property wil 
a stated period of redemption is invahd as a clog 
the equity of redemption. But such a conditio 
not prevent the parties to a mortgage from e . nt ® r, .?| 
into a contract subsequent to the mortgage for 
sale of the mortgage property to ftqsT fI g (? R 
Madh BLR 1955 Civ. 327 « Madh BLJ 19o5 H G « 
1461 : ILR (1955) *Madh Bha 348 . AIR 19oo Maan 
Bha 83 (83, 84) (Prs 2, 3). 
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_s, 00—Clog on equity of redemption—Amount or 
nature of further debt or obligation, payment or per- 
formance of which is secured is not clog on redemp¬ 
tion. AIK 1955 NUC (Madh B) 3716. 

——Ss. 60, 58 — Usufructuary mortgage — Separate 
transaction dehors the mortgage is not clog on equity 
of redemption — Subsequent admission of sale by 
mortgagor—Term regarding mortgage getting itself 
converted into sale after the stipulated period was 
clog on redemption—Subsequent receipt only incor¬ 
porated a factual position by reference to the terms of 
the document—Not a fresh transaction dehors the 
original transaction ot mortgage—Equity of redemp¬ 
tion held not extinguished and. is admissible in evi¬ 
dence of registration. Registration Act (1908), S. 17. 
1861 MPLJ 404. 

—S. 60—Clog on equity of redemption. 

A condition in the mortgage that money would be 
payable only in a particular month cannot be said to 
be a clog on the equity of redemption. 1957 M P C 
269.1957 MPLJ 342 : 1957 Jab L J 622: ILR (1957) 
Madh Pra 407 i A I R 1957 Madh Pra 200 (201) 
(Pt A) (Pr 3). 

——S. 60—Right of redemption—Usufructuary mort¬ 
gage—Right of redemption restricted to five years— 
Mortgagee to become absolute owner in default — 
Clog on right—Default by mortgagor — Yadast by 
mortgagor affirming absolute rtghts of mortgagee and 
consent to change of patta — Right of redemption, if 
lost —■ Principles. 

A right of redemption is inherent in every mortgage 
and anv agreement between the parties, express or 
implied, cannot defeat that right. The law (foes not 
permit the mortgagee to stipulate with the mortgagor 
at the time of the mortgage and as part of the mort¬ 
gage transaction that the mortgaged property shall 
become the absolute property of the mortgagee upon 
certain contingencies. But the mortgagor is under no 
disability to part with his rights to anybody; when 
however, the hypotheca is sold to mortgagee it must 
be truly an independent transaction free from the 
environments of the previous relationship between 
the parties; a mere affirmance of a term amounting to 
a clog in the mortgage transaction in the form of a 
separate transaction would not validate the clog and 
confer better and fuither rights ou the parties than 
^erthe mortgage document. On the facts it was 
held that the two transactions were not truly indepen¬ 
dent and separate and therefore the right on redemp¬ 
tion cannot be extinguished. (1904) 1 Mad L J 86. 

—-S. 60-Mortgagee to become owner after stipu- 

atd *r.7I? uc k Provision in mortgage is void. 
AIR 1955 NUC (Mad) 3939. 

—-S. 60—Clog on redemption—Stipulation for pre¬ 
emption. 

A stipulation in a mortgage deed giving right to the 
mortgagee to pre-empt the property at a fixed price 
wmch may not be a proper price on the date of the 

c ^° 8 oa *ke equity of redemption. 
“5^^ 1002 , (1950) 2 MLJ 169 . AIR 1951 Mad 
524 (525) (Pt B) (Pr 3) (DB). 

—*S. 60—Clog on redemption—Provision for getting 
permanent lease on basis of terms of mortgage in 
favour of mortgagee is a clog on redemption and is 

(1908, ' Ait - 148 - 

S. 60—Clog on equity of redemption. 

A clause in a mortgage bond that if the principal 
amount is not paid by a certain date then the credi¬ 
tor would be entitlea to get a foreclosure effected. Is 
a clog or fetter on the equity of redemption and 
being so, Is void not only against the mortgagor but 
also against the purchaser or his interest, since it is 
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inconsistent with the very nature and essence of a 
mortgage. 57 Ind App 108, foil. 1903 BLJR 174. 

-S. 60-Clog on equity of redemption — Property 

to pass absolutely to mortgagee in case of default — 
Such provision in mortgage bond held constituted a 
clog on equity of redemption and is void. 19o8 
BLJR 738 s AIR 1959 Pat 230 (234, 235) (Pt D) 
(Pr 16) (DB). 

-S. 60—Clog on equity of redemption — Stipula¬ 
tion in mortgage to sell property to mortgagee •— 
Clause held invalid as clog on redemption. AIR 
1951 Pat 327 (328,329) (Pt A) (Prs 2, 3, 6) (DB). 

-S. 60-Custom (Punjab) — Ancestral agricultural 

land — Mortgage of—Condition postponing redemp¬ 
tion for thirty years — It is not binding on the 
reversioners. See Custom (Punjab). ILR (1956) 
Patiala 300. 

—S. 60—Muramat Shakasht rekhat — Meaning of 
—Stipulation to pay costs of breakage and destruction 
—Proper interpretation—Clog on redemption—Held 
on construction of document, that condition in mort¬ 
gage did not entitle mortgagee to pull down the 
entire mortgaged property at his will aod rebuild it 
in manner he desired. See T. P, Act (1882), S. 03-A. 
AIR 1955 Pepsu 87 (DB). 

——S. 60— Sub-mortgage of mortgagee rights—Clause 
in mortgage-deed restricting right to redeem to five 
years only — Held clause was a clog on right of 
redemption. AIR 1962 Punj 478 (479) (Pr 2). 

-S. 60—Transfer of equity of redemption to prior 

mortgagee — Validity—Extrinsic evidence to prove 
intention — Clog on redemption—Penal term—Relief 
—(Evidence Act (1872), S. 93) — (Contract Act 
(1872), S. 74) — (Deed—Construction). 

Held, on facts, that the subsequent transfer was 
not an independent transaction but was linked with 
the prior nnrtgage and the condition mentioned 
therein constituted a clog on the equity of redemption 
and could not be enforced as such; (2) that the terms 
of the document being ambiguous, it was open to the 
Court to construe the terms in the light of extrinsic 
evidence. (3) that the evidence obviously showed 
that it was never intended to be an effective sale and 
the possession of the mortgagee continued to be that 
of a mortgagee; and (4) that the stipulation that in 
consequence of failure to pay the specified amount, 
th® propQrty mortgaged shall be deemed to have been 
sola to the mortgagee, was in the nature of a penalty, 
and it was open to the Court in such cases to award 
under S. 74, Contract Act reasonable compensation 
to the party who claimed the penalty on account of 
breach of the contract. The awarding of Rs. 100 by 
way of interest to the mortgagee as compensation 

"S”' 7 ! was therefore Justified in the case. I L R 
(1960) 10 Baj 517. 

- S. 60-Clog-Test. 

The correct test to ascertain whether certain condi- 
tions in a mortgage deed have the effect of clogging 
the right of redemption or not is not to look to the 
events as they have happened or as they have not 
happened but to see whether such conditions might 
have happened in the past or may happen in the 
future. ILR (195S) 8 Raj 258 t 1958 Rai I VV Q • 
AIR 1958 Raj 298 (301) <p| A) (Pr 14) ' L W 9 ‘ 

[Reversed on another point in AIR 1900 Raj 47.J 
*—— S. 60 -Clog on redemption. 

? nditl ?, n tkaj after redemption the mortgagee 

U ® ° p . oss .l ssIon as a Permanent tenant 
is invalid as it prevents the mor»gagor getting back 

atr y® e aQ d unfettered. 3 Sau L K 236 • 

AIR 1951 Sau 53 (54) (Pt B) (Pr 4). * 

I ^ on redemption — Kanom of ieomon 

property—Right to demand surrender of holding for 
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jenmi’s cultivation—Rfdeemahility — Right does not 
offend rule regarding clog on redemption. See Ten¬ 
ancy Laws—Travancore Jenmi and Kudivan Act (5 of 
1071). S. 5(2). 1956 Ker L T 529: 1LR'(1956) Trav- 
Co o33. 

-S. 60—Usufructuary mortgage created in com. 

promise agreement — Clog on redemption — Its ap- 
plicablity to usufructuary mortgage—Forfeiture clause 
in agreement in compromise held to be a clog on 
equity of redemption. See T. P. Act (1882), S. 58. 
AIR 1955 NUC (Trav Co) 6003 (DB). 

«•—S. 60—Creation of irredeemable tenure — Pro¬ 
perty not forming Jenmom land—Payment of custo¬ 
mary dues and renewable fees — Irredeemable tenure 
is not thereby created. See Tenancy Laws—Travancore 
Jenmi and Kudian Act (5 of 1071 ME), S. 3. AIR 
1955 NUC (TravCo) 543. 

-Ss. 60 end 58 — Clog on equity of redemption — 

Condition that on failure to pay money by particular 
date suit for redemption would be barred —Condition 
is void. ILR (1953) Trav-Co 871 : AIR 1954 Trav-Co 
165 (166) (Pt A) (Pr 4) (DB). 

-S. 60—Mortgage need not necessarily be for pur¬ 
pose of securing payment of money advanced — 
Agreement to the effect that A would acquire title to 
property on default by a branch of tarwad — 
Agreement is illegal being a clog on equity of redemp¬ 
tion. See T. P. Act (1882), S. 58 (d). AIR 1954 Trav- 
Co 7 (DB). 

-S. 60—Clog on equity of redemption. 

A provision in the mortgage deed that it would 
only be open to the mortgagee to ask for the return 
of the mortgage amount and that the mortgagor 
would not seek redemption can only be viewed as a 
clog on the equity of redemption. 1948 T L R 550 
(FB), Foil. 1953 Ker L T 323 : AIR 1953 Trav-Co 
570 (570, 571) (Prs 1, 2). 

-S. 60—Clog on redemption — Terms in mortgage 

under which mortgaged property is to be deemed, to 
have been sold out right on failure of payment of 
principal money with interest by certain date—Such 
a term amounts to clog on equity of redemption and 
is void. See T. P. Act (1882), S. 58. AIR 1955 Vin 
Pra 4. 

16 (A). Clog—Anomalous mortgage. 

-S. 60 — Anomalous mortgage — Right of mort¬ 
gagee—Failure of mortgagor to redeem within period 
fixed — Suit by mortgagee praying for decree for sale 
of mortgaged property held maintainable. See T. P. 
Act (1882), S. 58. AIR 1957 Andh Pra. 511. 

-S. 60 — Usufructuary mortgage with personal 

covenant — Suit for redemption — Maintainability- 
Agreement of sale in favour of mortgagee—Mortgage 
anomalous—Suit for redemption on mortgage money 
held to be competent. See Tenancy laws — Sylhet 
Tenancy Act (11 of 1930), S. 34. AIR 1956 Assam 17 
(DB). 

-Ss. 60, 5S (g)—Clog applies to anomalous mort¬ 
gage. 

The principle relating to clog on the equity of 
redemption embodied in S.00 applies even to anomal¬ 
ous mortgages. ILR (1952) T C 438 i 1953 Ker L T 
382 i AIR 1954 Trav-Co 7 (9) (Pt B) (Pr 7) (DB). 


16 (B). Stipulation giving mortgagee option 
to purchase the property. 

-S. 60 — Clog on redemption — Stipulation giving 

mortgagee option to purchase any part of or interest 
in mortgaged property — It is a clog on redemption. 
63 M L W 1002 ; (1950) 2 Mad L I 169 : AIR 1951 
Mad 524 (524) (Pt A) (Pr 2) (DB). 


-S. 60 — Clog on redemption. 

A stipulation in a mortgage, that in default of pay¬ 
ment of the mortgage, money on the date fixed the 
mortgagor shall sell the property to the mortgagee at 
a fixed price or a price to be settled by an umpire is 
invalid as a clog on the equity of redemption. The 
right of redemption cannot be controlled by any 
agreement made as part of the transaction of mort¬ 
gage. 1953 Ker L T 743 : ILR (1953) T C 999 : AIR 
1954 TravCo 142 (143) (Pt A) (Pr 4) (DB). 


16 (C). Provision for a long period 
for redemption, if a clog. 


#-S. 60 — Clog on equity of redemption — Usu¬ 

fructuary mortgage redeemable within six monthi 
after expiry of 85 years — In default to be treated as 
sale — If amounts to clog — Grant of relief — Suit 
for redemption before expiry of 85 years — If pre¬ 
mature. 

Held, (i) that the term in the mortgage instrument 
providing that the mortgage can be redeemed only 
within the period of six months and not thereafter 
must be held to be invalid as a clog and ignored, (ii) 
that in the circumstances the term in the mortgage 
that it will not be redeemable until the expiry of 85 
years was not a clog on the equity of redemption. 
The bargain was a reasonable one and the mortgagee 
had not taken any unfair advantage of his position as 
the lender. Nor was the mortgagor under any finan- 
cial embarrassment. The term could therefore be 
enforced with the result that the suit was premature 
and must fail. Ganga Dhar v. Shankar Lai. (1958) 
S C J 739 : 1959 Pat L R (SC) 8 : 1958 S C J 935 « 
(1958 2 M L I (SC) 150: (1958) 2 An W R (SC) 150: 
1959 SCR 509 i AIR 1958 S C 770 (772 to 775) 
(Prs 4, 6, 8, 12, 15, 17 to 20). 

-S. 00 — Clog on redemption — Mortgage—Stipu¬ 
lation that if mortgagor failed to redeem within one 
month of expiry of period of 100 years, mortgaged 
property to be deemed to be absolutely sold to mort¬ 
gagee — Terms held amounted to clog on redemption. 
AIR 1955 NUC (Ajmer) 2645. 

-S. 60 — Clog—Mortgagor not entitled to redeem 

within period of 100 years and thereafter only if 
right is exercised within 0 months on payment of 
mortgage debt with costs of improvement — Held no 
clog on redemption. AIR 1955 NUC (Ajmer) 2629. 


—S. 60 — Long period for redemption — Clog. 

In this case the agreement between the mortgagor 
id mortgagee was that the mortgagor was to redeem 
16 mortgage 99 years alter its execution and the 
ortgagee was given full authority to build any 
ructure on the plot mortgaged after spending any 
nount he liked. 

Held, that the two terms of the mortgage were so 
nreasonable and oppressive that they amounted to a 
og on the equity of redemption. 55 Bom L R 452 i 
_,R (1953) Bom 773 : AIR 1953 Bom 408 (411, 412) 
?t B) (Prs 7, 9) (DB). 

_S. 60 — Clog on equity of redemption.- 

A condition in the mortgage that money would be 
ayable only after the expiry of 80 years cannot oe 
;garded as a clog on equity of redemption when 
iere is no other condition imposed in the mortgage 
eed, profits from the mortgaged property!irejust 
ifficient to cover interest on the principal, the con- 
act in the mortgage deed cannot be taken to Do 
nreasonable. oppressive or unconscionable, ana 
iere is also no condition in the deed that aft r 
ayment of principal, interest and costs, the mort- 
agee would continue to receive for a definite or 

.definite period a share of „ Vr 2BS“ d 1957 M P 
ie mortgage property. 19 d7 MP £ m.hH Pra 
, I 342 j 1957 Jab L J 622 : ILR ( 1957 ) Madh m 

07 : AIR 1957 Madh Pra 200 (203) (Pt B) (Pr 10). 
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_S. 60 — Clog on the equity of redemption—Fix¬ 
ing long period for redemption — When amounts to 
clog. 

Held, on facts that the terms fixing 100 years for 
redemption of the mortgage amounted to clog and 
that the mortgagor should be relieved against that 
term. (1963) 2 Mad L I 371 : 76 Mad L VV 474 i XLR 
(1963) Mad 1184. 

-S. 60 — Clog on equity of redemption — What 

constitutes — More long period for redemption is not 
by itself a clog on equity of redemption — Held 
period of 99 years did not amount to clog. 1962 B L 
J R 818 :ILR 42 Pat 733 i AIR 1963 Pat 114 (116, 
118) (Prs 4, 5, 8) (DB). 

—S. 60 — Clog on redemption — Long term.: 

A long term in a usufructuary mortgage of sixty 
years does not per se make the bargain an uncon¬ 
scionable one and in the absence of undue influence 
or fraud the parties who enter into a contract with 
their eyes open are bound by the stipulations con¬ 
tained in their instrument of mortgage. 1957 Pat L R 
414: 1957 B L J R 828 : AIR 1958 Pat 464 (466) 
(Pt B) (Pr 10). 

-S. 60 — Clog on redemption — Long term by 

ftself is not clog. AIR 1950 Pat 173 (173) (Pr 2). 


—S. 60 — Redemption — Clog on — Long period 
of redemption, if clog. 

Whether the condition fixing a long term for re¬ 
demption is unreasonable, or otherwise, depends on 
the circumstances of the case. Thus the fixing of a 
term of 99 years by itself is not unreasonable and a 
olog on the equity of redemption. It may or may not 
be unreasonable according as the facts and circum¬ 
stances of the particular case. AIR 1958 Raj 298, 
Reversed. ILR (I960) 10 Raj 88 i AIR 1960 Raj 47 
<48) (Pr 5) (DB). 


-S. 60 — Clog—Long period—If amounts to clog. 

Held, on facts that the terms as to the postpone¬ 
ment of the right of redemption for a period of 99 
years taken with the other conditions mentioned in 
the deed amounted to a clog on the equity of redemp¬ 
tion. ILR (1958) 8 Raj 258 i 1958 Raj L W 9 : AIR 
1958 Raj 298 (301,302) (Pt B) (Prs 12,14,16). 

[Reversed in AIR 1960 Raj 47]. 

•—S, 60 — Clog on redemption — Long period. 

Held, that the original period of 01 years extended 
by the subsequent mortgagee for further period of 30 
y® ar „ s ~ n0 * am ount to a clog on redemption. AIR 

1953 Sau 193(194) (Prs 4, 5). 


16 (D). Stipulation for collateral advantage. 

—*S. 00 — Clog on redemption — Collateral ad van- 
tageto mortgagee extending beyond period of re- 
demption is invalid — Mortgage of land — Con¬ 
dition in mortgage deed for mortgagee and descen- 
aants to remain after redemption as fixed rate 
tenant of land obtained by surrender or ejection 
u be “'Condition is invalid - Mortgage land 
which is free of tenancy when redeemed cannot be 
encumbered with heritable and transferable rights 
except with or by consent of mortgagor’s representa- 

te,"n TenanCy Laws Tenancy Act (17 oi 

1939), S. 59. 1950 All W R (Rev) 75. * 

16 (E). Clog — Penalty in case of default. 
defauit 60 ~~ CI ° 8 ° n redemption " Penalty in case of 

The stipulation that the mortgage was to amount 
to a sale in case it was not redeemed within 4 years is 
a clog on the equity of redemption. 1957 Ker L T 
495* ILR (1957) Ker 492 : 1957 Ker L J 537 i AIR 
1957 Ker 175 (176) (Pt A) (Pr 2) (DB). 


16 (F). Hard terms—Not a clog. 

-S. 60-Clog on equity of redemption—Mere fact 

that terms of contract appear to b© harsh will 
render it a clog on equity of redemption. AIR 1955 
NUC (Mad) 3199. 

16 (G). Clogging provisions, when should be 
impeached. 

-S. 60 — Clogging stipulations — Mortgagor can 

challenge in suit for redemption — Specific allegation 
of undue influence need not be made — Court can 
exercise its equitable jurisdiction. (C. P. Code (1908), 
O. 6, R. 4; O. 7. R. 7) - (Contract Act (1872), Ss. 16 
and 19). AIR 1955 NUC (Ajmer) 2645. 

-S. 60 — Clogging provisions when should be im¬ 
peached — Mortgagor coming within period of sixty 
years or within shorter period agreed upon-He may 
challenge term in deed firing period during which 
mortgage could not be redeemed as clog—Mortgagor 
can claim immediate redemption —Mere delay is not 
fatal — (Limitation Act (1908), Art. 148.) AIR 1955 
NUC (Ajmer) 2645. 

—S. 60—Clog on redemption — Equitable relief, 
grant of—It can only be obtained if it is challenged 
within a reasonable time. AIR 1951 Ajmer 28 (31) 
(Pt A) (Pr 15). 


16 (H). Provision for reasonable notice 
before redemption. 

-S, 60—Notice of intention to redeem—Notice ad¬ 
dressed jointly to mortgagee and his tenant sent by 
post—Notice returned as refused by tenant—There is 
no service of notice on mortgagee. ILR (1950) Punj 
271 1 52 Pun L R 460 : AIR 1951 Punj 404 (408) 
(Pt A) (Pr 8) (DB). 


17. Redemption piecemeal of mortgaged 
property—Last paragraph of the section. 

(A) Mortgagee allowing redemption of a share 

if splits up security as to the rest. 

(B) Mortgagee releasing part of mortgaged 

property from mortgage, if splits up 
security. 

(C) Mortgagee acquiring share in property. 

(D) Undivided property—Mortgagee purchas. 

ing share—Redemption. 

(E) One mortgagor acquiring mortgagee light 

—Redemption by other. 

(F) One mortgagor—Two or more mortgagee* 

—Redemption by paying one alone. 


17. Redemption piecemeal of mortgaged 

property—Last paragraph of the section. 

S. 60 — Co-inortgagees partitioning or getting 
separate possession of mortgaged property—Integrity 

of mortgage if broken—Mortgagor's right to redeem 
piecemeal. 


Merely because co. mortgagees get separate posses* 
sion oyer certain portions of the mortgaged property! 
or bring about a partition among themselves that 
would not amount to the breaking up of the integrity 
ot the mortgage, giving a right to rthe mortgagor to 
redeem any portion of the mortgaged property iD the 

^TmflAii^R ter t8agees ' (1956) AU LI 

by one , c °* mortgagor for declaration 
0 x* * 0 ^ s ® annas share and for joint possession 
Mortgagee continuing in possession after satisfac- 

»uT 0rt P g ? s by ® n loyment of usufruct and dis- 

9 M g ATR%« maintainable. 8U Cal W N 

903 : AIR 1950 Cal G25 (027) (Pt A) (Pr 4). 

T“~?*®9, last paragraph—Mortgage security—When 

taSabUity! 1 UP ~~ SuU f ° r PMtiftl rede “Pt io n. main- 
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A mortgage security is indivisible and cannot be 
split up except by agreement between mortgagor and 
mortgagee. Where, therefore, the mortgagee himself 

i ° WS u- 6 mo F t 8 a g e be split up by agreeing to 
place himself in possession of a portion of the pro- 
perty so that the proportionate mortgage debt may 
be satisfied by enjoyment of its usufruct for a certain 
term, a suit for possession of that portion of the pro¬ 
perty, even if it amounts to a suit for redemption, 
would not be bad for partial redemption as the mort¬ 
gagee has already allowed the mortgage security to 

spl'f 11D * 60 Cal VV N 903 : AIR 1956 Cal 625 
(629) (Pt E)(Pr 11). 

——-S. 60—Partial redemption—All parties agreeing 
to split up mortgage — S. 60 is do bar to such split- 

(PrsVn) KCr L J 660 1 AIR 1963 Ker 75 l78) lPt B) 

——S. 60—Indivisibility of mortgage—Mortgagee ob¬ 
taining equity of redemption over share of property 
—Suit for partial redemption is maintainable. 64 Ind 
Cas 211 (2) (Lah), Distinguished. 1960 Ker L T 1080 : 
AIR 1962 Ker 36 i37) (Pt B) (Pr 4). 


—‘Ss. 60, 2—Partial redemption. 

Though some of the principles of the Transfer of 
Property Act were followed in the State of Travan- 
core, the Act as such became applicable only in 
April 1951. It was only by the amendment of 1929 
which introduced the word ‘only’ in the last clause 
of S. 60 that the exceptions to the rule against partial 
redemption became restricted to a case where the 
mortgagee acquired in whole or in part the share of a 
mortgagor. Not beiDg bound by the Transfer of Pro¬ 
perty Act as such, Courts in Travancore did not re¬ 
coguise or apply the modification made in the pre¬ 
existing law by the amendment of 1929. As the law 
stood before the amendment of S. 60 in 1929 where 
the mortgagee recognised a partition of the mortgaged 
property among the co-mortgagors the mortgagor 
had a right to get partial redemption and the mort¬ 
gagee had a corresponding liability to submit to 
partial redemptionjthat liability could Dot be affected 
by S. 60 of the Transfer of Property Act. This was 
not a mere matter of procedure. 1957 Ker L T 1289 : 
1957 Ker L J 78. 


redeem his own share only, on a payment of propor¬ 
tionate part of the amount remaining due on tho 
mortgage, and a mortgagor whose share the mort¬ 
gagee had acquired. (1956) 1 MLJ213;69Mad 
L W 98 s ILR (1956) Mad 914 i AIR 1956 Mad 293 
(295 to 297) (Pt A) (Prs 4, 5, 6, 7, 8) (DB). 

S. 60—Redemption piecemeal of mortgaged pro¬ 
perty—When may be allowed. 

Where the melkanomdars have got a valid title to 
thirteen out of the fourteen items of property granted 
to them in malkanom a partial redemption cannot be 
granted; but they may be allowed to pay the whole 
mortgage amount including the cost of the improve¬ 
ments on the thirteen items and get redemption of 
only thirteen items, leaving the fourteenth item for 
appropriate future proceedings. AIR 1955 Mad 260 
(261) (Pt B) (Pr 4) (DB). 

-S. 60—Splitting up of integrity of mortgage. 

Section 60 has application only so long as the mort¬ 
gage continues without being modified or split up by 
agreement between the parties. By the amendment 
introduced in 1929 in the proviso to S. 60, it is no 
doubt true that the other modes of splitting up the 
integrity of a mortgage were probably intended to be 
negatived, aod the only way by which the integrity, 
would be broken is in the manner laid down in the 
last clause in S. 60. But that is only when there is 
no modification of the mortgage by consent of the 
parties. 1954 Mad W N 291 : 67 Mad L W 588 1 1 L R 
0955) Mad 274 » A I R 1954 Mad 818 (819) (Pt B) 
(Pr 5). 

——S. 60—Suit barred against some of parties-Entire 
suit is not barred by limitation — It is open to mort¬ 
gagee to have a mortgage decree against portion of 
bypotheca leaving the rest. See Civil P. C. (1908), 
O. 34, R. 1. AIR 1954 Mad 540. 

-S. 60—Redemption piecemeal of mortgaged pro¬ 
perty. 

Where the integrity of the mortgage is not broken 
the mortgage cannot be redeemed in parts unless the 
mortgagee agrees. ILR (1953) Nag 797 i 1953 Nag 
L J 633 1 AIR 1954 Nag 84 (90) (Pt B) (Pr 42) (DB). 


-Ss. 60, 58—Partial redemption'— Suit for—Fight 

of sub-mortgagee to resist—(Civil P. C. (1908), O. 34, 

R. 1 ). 

It is Dot open for a sub-moitgagee to resist a suit 
for redemption on the ground that it is one for par¬ 
tial redemption, when the mortgagees do not raise 
such an objection. 

There is no privity of contract or estate between 
the sub- mortgagee and the mortgagor. 1957 Ker L T 
1283 : 1958 K L J 113 : ILR (1958) Ker 165. 

-S. 60—Vatantar transaction —Piecemeal redemp¬ 
tion of-According to usage, co-mortgagors are enti¬ 
tled to redeem to the extent of their shares. See 
Custom (Kutch). AIR 1953 Kutch 8. 

_S. 60, Last para — Applicability of —Mortgagee 

when cannot be said to release part of property — 
Mortgagee acquiring by purchase interest in mort¬ 
gaged property. 

The rule enunciated in the last paragraph prohibits 
what may be called partial redemption of a part of 
the property on payment of a proportionate part of 
the mortgage amount. The mortgage security being 
one and indivisible, the mortgagee das got a right to 
insist upon a redemption of the entire mortgage. But 
there is an exception created to that rule—in case 
where the mortgagee acquires in whole or in part the 
share of a mortgagor. However, this exception comes 
into play only where there is a person interested in a 
share only ol the mortgaged property and seeking to 


■-Ss. 60,52—Mortgagee obtaining decree without 

impleading subsequent purchaser or encumbrancer of 
part of mortgaged property — Latter can sue for 
partial redemption. AIR 1935 Nag 185, Overruled. 
Munihi Maula Bux v. Sardarmal. 1 L R (1952) Nag 
21 In 1952 Nag L J 522. AIR 1952 Nag 341 (344, 346, 
347, 350) (Prs 11, 19, 21 to 23, 26, 28, 47) (FB). 

-S. 60—Partial redemption — Payment by one of 

several co-heirs of deceased Muhammadan mortgagor 
—Payment does not extend limitation against other 
co-heirs. S*e Limitation Act (1908), S. 20. AIR 1957 
Pat 559 (DB). 


-Ss. 60, 91—Person entitled to equity of redemp¬ 
tion of one of the properties. 

Even if the plaintiffs are entitled to the equity of 
redemption of one alone of the properties mortgaged 
they would be entitled to redeem the whole mort¬ 
gage, and the mortgagees can resist their claim for 
redempt'on of any item only if they have acquired 
the equity of redemption of that item. AIR 1954 Trav 
Co 251 (252) (Pt B) (Pr 4) (DB). 


—Ss. 60, 82 and 101—Rateable abatement. 

No release of portion of mortgage debt—No merger 
•f interests of mortgagor and mortgagee in respect or 
»ortion — Owner of portion of mortgaged property 
annot claim rateable abatement. I L H i 1953) Trav- 
: 0 206 : 1953 Ker L T 430 : AIR 1953 Trav-Co 283 
284) (Pt A) (Pr 5) (DB). 
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17(A). Mortgagee allowing redemption 
of a share, if splits up security 
as to the rest. 

-S. 60-Mortgagee allowing redemption of a por¬ 
tion. 

Where:in a suit against one of the mortgagors and 
the lessee, the lessee enters into a compromise with 
the mortgagee regarding one of the items of the pro¬ 
perty, the mortgage cannot be deemed to have been 
split up by reason of the compromise. The mortgage 
debt can be split up only by an agreement between 
the mortgagee and all the mortgagors, As odo of the 
mortgagors was not a party to the suit on the mort¬ 
gage and he was not a consenting party to the com¬ 
promise the mortgage is not split up. AIR 1955 N U C 
(Andhra) 4462. 

* 7 —S. 60 — Mortgagee allowing redemption of por¬ 
tion-integrity is not broken. 

The fact that the mortgagees themselves have al¬ 
lowed a portion of the property mortgaged with them 
to be redeemed does not entitle the mortgagors to 
redeem their portion only of the property. 

Under S. 80 the integrity of a mortgage is not 
broken except where the mortgagee has purchased or 
otherwise acquired as proprietor a certain portion of 
the property mortgaged. 56 Punj L R 498 i AIR 1955 
Punj 90 (97) (Pr 4) (OB). 


17(B). Mortgagee releasing part of mort¬ 
gaged property from mortgage, 
if splits up security. 

*-Ss. 60 and 67—Release of item of mortgaged pro¬ 

perty—Effect. 

It is open to the mortgagee to release any item of 
property from his mortgage and recover the whole 
amount from the remaining properties. 1904 Ker L J 

748.1984 Ker L T 608. 


~ s - 60—Release of odo of items mortgaged—Release 
by Itself does not bring about splitting up of mort- 
Mad W N 46 » (1954) 2 Mad L J 768 i 
AIR 1955 Mad 439 (442) (Pt C) (Pr 4) (DB). 

—S. 60-Mortgagee releasing part of property uni¬ 
laterally—Release after mortgage money had become 
due Relinquishment is not rendered invalid. See 
Contract Act (1872), S. 03. AIR 1957 Pat 408 (DB). 

-S. 60 — Mortgagee releasing part of mortgaged 

property — No novation of contract of mortgage. See 
Contract Act (1872), S. 62. AIR 1961 Punj 202 

——Ss. 00,82—Release by mortgagee of part of secu- 

*rn iQ« e Tu l » 7 o redemption is not allowed. 

AIR 1955 N U C (Trav-Co) 2218 (DB). 


17(C). Mortgagee acquiring share in property. 

-S. 60-Mortgage of two properties to same mort¬ 
gagee One of such properties purchased by mort- 

gagee—Recovery of entire mortgage-money from the 
other property. 

Where a mortgagee purchases a portion of the mort¬ 
gaged property in execution sale of the whole of the 
mortgage-debt is not chargeable on the remaining 
portion of the mortgaged property if the circum¬ 
stances show that what was purchased by the mort¬ 
gagee was only the equity of redemption and not the 
entire interest in the property free from encumbrance 
In such a case the mortgagee is entitled to get only 
the proportionate mortgage amount due on the Dro 

(ir5)”pTnHDBr ld * A1R 1985 Ker i3a (i34 > 


60 and 91 --Property held as tenant 
common mortgaged — One mortgagor selling 
■Imre to mortgagee - Equity of redemption of o 
mortgagor. 


The effect of the sale of his share of the mortgaged 
property in favour of the mortgagee by A, one of the 
two brothers (A and B) who though formed a joint 
family yet held the property as tenants-in- common is 
to bring about a sale of the share in the equity or 
redemption only of A who is a party to it and to that 
extent the mortgagee becomes a full owner of the 
property. As the sale is not valid to the extent of B’s 
share as he is not a parly to the.sale, the mortgage- 
debt is not extinguished to the extent of his share 
and his equity of redemption subsists. I LR (1953) 
Madh-B 147 i AIR 1954 Madh-B 67 (69, 70) (Pt C) 
(Prs 7, 8 ). 


-S. 60—Mortgagee aequiriug share in property. 

Held, that in the circumstances a suit for redemp¬ 
tion of the entire property was not the proper retnedy 
and the plaintiff should be allowed to sue for parti¬ 
tion and redemption of his share only especially 
when the mortgagee had no objection to such a 
course which would avoid multiplicity of suits. 195£ 
Mad W N 246 : (1953) 2 Mad L J 103 i I L R (1953) 
Mad 1200 i A I R 1953 Mad 720 (721) (Pt A) (Pr 2) 
(DB). 


—S. 60 — Mortgagee purchasing part of mortgaged 
property at sale free irom encumbrances — He is 
entitled to throw mortgage debt on remaining pro¬ 
perty. ILR (1952) Nag 360 : AIR 1953 Nag 259 (260, 
261) (Pt G) (Prs 1,11, 12) (DB). 

-S. 00—Rights of parties—S andT mortgaging pro¬ 
perty with L — L acquiring T’s interest —8 is entitled 
to redeem her share — L cannot deny her status. 
(’52) 1952 Nag L J (Notes) 159. 


-Ss. 60. 91, 92, 95—Mortgaged property falling to 

shares of A and B, A having one-third share and B 
two third share—A selling entire property to mort¬ 
gagee and reducing mortgage — Mortgagee’s posses¬ 
sion of B’s share held not aa mortgagee but adverse— 
Adverse possession for full period not proved—B is 
entited to redeem his share. See T. P. Act (1882> 
S. 91. AIR 1963 Pat 384 (DB). 

-S. 60—Integrity of mortgage:— Mortgage by Joint 

owners of land in equal shares with right of survivor¬ 
ship — One of mortgagors transferring his equity of 
redemption to mortgagee — Integrity of mortgage is 
broken — Joint mortgagor can redeem only his share 
of land. AIR 1960 Punj 420 (421) (Pt B) (Pr 3). 

——Ss. 60, 91 and 95— Mortgagee acquiring share in 
mortgaged property — One of co-mortgagors can. 
redeem entire residue left in spite of opposition of 
mortgagee. ILR (1953) Punj 271: AIR 1954 Puni 81 
(82, 83) (Prs 10, 12,14) (DB). 


■S. 60 — Before introduction of T. P. Act, oue of 
the mortgagees acquiring equity of redemption of part 
of mortgaged property — Partial redemption was 
allowed. AIR 1955 NUC (Tra-Co) 5083 (DB). 

“—Ss. 60. 67— Acquisition by hypothecates of some 
items in hypotheca — Subsequent suit for sale—All 
those items need not be brought to sale. See T. P 
Act (1882), S. 07. AIR 1951 Trav-Co 101 (DB). 


17 (D). Undivided property—Mortgagee 
purchasing share — Redemption, 

S. 60 Heirs of mortgagor succeeding to pro¬ 
perty as tenants-in-commou-Purchase of share of 
one heir by mortgagee — Another heir if can sue for 
redemption of whole of residue. 

Where the heirs of the mortgagor became entitled* 
to the mortgaged property as tenants-in. common each 

] '? th share and tbe mortgagee purchased 
the l/ 6 th share of one of the heirs, the integrity of 

ui, mo Jl gag . e is r roke ? up and it is not open to on* 
pt the heirs to redeem the whole of the residue, which 
includes the shares of the other heirs who are not- 
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.parties to the suit. He can only redeem his own share 
and nothing more. 1958 Ker L T 328. 


17 (E). One mortgagor acquiring mortgagee 
right — Redemption by other. 

-—S. 60—One co-mortgagor acquiring mortgagee 
right—Redemption by other — Suit for — Limitation 
—Suit held governed by Art. 148 Limitation Act. 
AIR 1953 Mad 366 (367,368) (Pt B) (Prs 6, 7, 8). 

-S. 60— Co-mortgagor redeeming whole mortgage 

—Rights of other co-mortgagors — Other co-mortga¬ 
gors can be allowed to redeem their share of property 
on payment of proportionate amount of mortgage 
money. See T. P. Act (1882), S. 92. AIR 1959 Punj 
170 (DB). 

-Ss. 60, 91 and 92—Redemption by co-mortgagor 

— He can redeem whole mortgage by paying whole 
mortgage amount and be subrogated in place of 
mortgagee — He cannot redeem his own share— 
Customary land does not affect this. AIR 1955 N U C 
(Punj) 1355 (DB). 

-Ss. 60 and 61 — Consolidation of mortgages. 

One mortgagor cannot by executing a tacking 
mortgage affect the rights of his co-mortgagors to 
xedeem. 

Held, on facts, that the plaintiff was in the position 
of a co-mortgagor at the time of the execution of the 
purakkadoms by the mortgagor who was therefore 
incompetent to execute the tacking mortgages and as 
-.such the mortgagees were not entitled to compel the 
plaintiff to redeem the purakkadoms along with the 
mortgage. 1955 Ker L T 242: AIR 1955 TravCo 
232 (232) (Pr 2). 


17 (F). One mortgagor — Two or more mortgagees— 
Redemption by paying one alone. 

-S. 60 — Co-mortgagees — Payment to one— 

"Validity. 

The right to redeem according to the language of 
•S. 60, T. P. Act is a right to get back the entire 
mortgaged property from all the mortgagees on 
payment or tender of the mortgage money to them 
after it had become due. The right does not consist in 
paying the entire mortgage money to any one of the 
mortgagees and get back such property which is in 
the possession of that individual mortgagee. 1956 
All L J 264 : 1950 All W R (H C) 271. 

-S. 60-Suit for redemption — Mortgagee cannot 

deny mortgagor’s title to mortgaged property — Suit 
by some of co-owners of moitgaged property — They 
can redeem only their share (Case from Kutch). AIR 
1950 Kutch 36 (36, 37) (Prs 4, 5, 6). 


18. Suit for redemption. 


<9 -Ss. 60 and 62—Doctrine of election —Its appli¬ 

cability to mortgage transaction—By his conduct 
■mortgagee held to be bound by doctrine of election — 
Suit tor redemption — Held, suit was not barred by 
limitation. See Transfer of Properly Act (1882), S. 35. 
AIR 1965 SC 241. 


_S. 60 — Void mortgage — Mortgagor’s right to 

(recover possession on payment of money received — 
Question of limitation if arises-Form of suit—Relief 
claimed in redemption suit — Claim in respect of 
ex proprietary tenancy and occupancy tenancy land 
—Jurisdiction of civil Court — (Contract Act (1872), 
S. 45)-( Limitation Act (1908), Art. 144)-(Tenancy 
Laws — U. P. Tenancy Act (17 of 19b9), Ss. 10, o9, 

162). 

In cases of void mortgages, which under the law 
could not be mortgages, the mortgagor is entitled to 
recover possession subject to payment of the money 
ceceived from the mortgagees, and no question ot 


limitation arises in the case. The possession of the 
mortgagee is permissible possession and the only 
right he has is to be allowed to claim the money 
which the mortgagor had received ;from him. AIR 
1950 All 004, Foil. 

If instead of bringing a suit for possession, the 
mortgagor brought a suit for redemption there can be 
no good ground for refusing him the relief asked for, 
or strictly speaking the relief to which he is entitled. 
It is always open to the Court to grant the party 
entitled to a relief other than what he asked for, any 
appropriate relief to which he might be entitled. The 
form of the suit is of no consequence unless it has 
the effect of prejudicing the opposite party in his 
defence. 


It cannot be contended that in such a case the 
claim being for recovery of possession of an under- 
proprietary tenancy land and occupancy tenancy 
land, the civil Court has no jurisdiction. The Court 
in granting relief adjusts equities between the parties 
and this can be done only by the civil Court, and not 
by the revenue Court. Ss. 59, 10 and 182, U. P. 
Tenancy Act have, therefore, no application to the 
case. 1956 All L J 504 i 1956 All W R (HC) 537 (2) i 
AIR 1956 All 639 (040) (Pt A) (Prs 5, 6). 

-Ss. 60, 76 and 83 — U. P. Agriculturists’ Relief 

Act (27 of 1934), S. 12 — Suit under, for redemption 
of usufructuary mortgage — Civil Court cannot con¬ 
sider the question whether the mortgagee has put up 
a fictitious perspn as tenant to prevent mortgagor 
from obtaining possession over mortgaged property— 
Section has not changed the substantive la tr found in 
T. P. Act - AIR 1949 All 380, Overruled. AIR 1953 
All 472 (473, 474) (Prs 4, 5,6) (DB). 

-S. 60 — Suit for redemption — Mortgagee’s plea 

that mortgage was already redeemed by plaintiff’s 
father who was the original mortgagor—Plea accept¬ 
ed by lower appellate Court — Held, that it was a 
finding of fact binding on High Court in second 
appeal. See Civil P. C. (1908), Ss. 100-101. AIR 
1963 Assam 176 (DB). 


—Ss. 60, 62, 59 — Suit for redemption of usufruc- 
iary mortgage —'Deed before Court—Execution of 
lortgage not denied by mortgagee — But deed not 
ttested — Mortgage held invalid — Decree however 
ould be granted on basis of mortgagor’s title. I LK 
L961) 13 Assam 23 : AIR 1961 Assam 48 (49, 50) 
Prs 5, 6) (DB). 

—S. 00 — Suit for redemption — Contention tha 
here was agreement of sale on mortgage property 
a favour of mortgagee - Right to sue for speciho 
erformance held could not be set up as defence to 
uit tor redemption. ILR (1955) 7 Assam 4S9 : Ain 
QSR Accnm 17 (20) (Pt C) (Pr 11) (DB). 


-S. 60, Proviso — Right of redemption — Right 
;e decreed, maintainability of subsequent suits- 
.sequent suits within limitation are not barred 
ess right is extinguished in the mean while-UW 
ree by itself does not operate as res judicata m 

smptioo suits—C. P. Code (1908), S 11. !«« 

L R 158: AIR 1965 Ker 153 (153) (Pt A) 

2 ). 

.Ss 60, 62, 76-Suit for redemption — Mort g*!f 
,ossession - Kompura at time of mortgage-Same 
existing at time of redemption-Noeviden 

t same fell down to natural causes ~ 
ile to pay damages for the kompuraito the m rt 
or 1962 Ker LT 888, AIK 1963 Ker 261 (262) 
B) (Pr 6) (DB), 

—S 60—Suit for redemption — Defendant build- 
on property in violation of order of injunction 
led by P Court — Not entitled to value of building 
nart of Price of redemption, See r Civil P. C. 

08) O 39 P R I- AIK 1963 Ker 179 (FB). 
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-S. 60—Suit for redemption — Delay — Presum- 

•tion. 

Delay short of the period of limitation does not bar 
.a right. From delay in enforcing rights of redemp¬ 
tion a presumption cannot be made that the property 
was purchased by the mortgagee from the mort¬ 
gagor. AIR 1952 Kutch 1 (3) (Pt C) (Pr 12). 

«— S. 60 — Suit for redemption on void mortgage- 
deed — Title established — Decree for possession can 
be granted—Proof of title independent of written 
mortgage-deed. See T. P. Act (1832), S. 59. AIR 
1955 N U C (Madh B) 203. 

#—S. 60—Zamindari lands vested in Government 
under Zamindari Abolition Act—Suit for redemption 
of such lands—Maintainability of—( Madhya Bharat 
Zamindari Abolition Act (13 of 1951), S. 32). 

Where a suit for redemption brought by the mort¬ 
gagor against the mortgagee with possession does not 
fall within the ambit of S. 32 of the Madhya Bharat 
Zamindari Abolition Act, 1951 and also because, 
there is nothing in that Act by which such a suit is 
impliedly barred and its continuance impliedly pro¬ 
hibited, the suit for redemption cannot be dismissed 
st " e Iy pn the ground that Madhya Bharat Zamindari 
Abolition Act has come into force and the Zamindari 
lands have all vested in the State. 


Although the mortgagor’s rights in the zamindar 
property nave vested free from all encumbrances b; 
reason of the provisions of S. 3 (1) Madhya Bbara 
Zamindari Abolition Act, 1951, he may yet be entitl 
ed, on payment of mortgage money to the mortgagee 
to the mortgage deed ana all documents relating h 
the mortgaged property and he can still claim ai 
acknowledgment in writing from the mortgagee tha 
any right in derogation of his interest transferred t 
nim had been extinguished. Moreover, under cer 
tain contingencies, a proprietor may be entitled ti 
Possession of a property even under that Act as hi 
Kbud Khasta. Hence, the mortgagor's right to con 
tinue the suit for redemption cannot be taken awa- 
unless the law specifically provides for the same 
Ramcbaran v. Murlidhar. Madh BLR 1954 Ci 
Madh B LI 1954 HCR671. ILR(1954 

(P« §3 B 34, 4 40) ml 19M Madh B 193 (196 » (Pt A 

—S. 60 - Court-fees Act, Ss. 7 (iii) and 7 (ix) - 
rara (ix) applies to mortgage suit and not to suit fo 
redemption of pledge—Such suit is governed by S. ‘ 
rara (iii) Suit held one for recovery of movabl 
property pledged—Valuation for purposes of Jurisdic 

Ar? fi v x alue ,n f P ro P 0rt y “ (Suits Valuatioj 

Act (1887), S. 8) — (Contract Act (1872), 8.172- 

(Gwahor Court-fees Act (Sm. 1964), S. 7 Para 8) - 
2^m Uit o S Valuatlon Act, S. 2). See Court-fee 
<DB) 1870 ’ S * 7 A 1 R 1952 Madh Bha 191 

i!«).° n i96?MP°L fttati0a ACt(1908: 

lessee—Fnifnf and d 6 " Mortgage in favour o 
"fjf®. ~nd °* leas® — Possession continued— Mort 
gagee is bound to deliver possession in mort gag 

AIRlOSSMy's^o! 011, ^ T ‘ P * ACt (l8S2) ' S ' 

for re demption—Estoppel in cases 
Sflimfn° ra 4 d mortgagee — Mortgagee cannot ra 
no m/°J redempti0n0n ground that mortgagor 

WA W5J-oS) Evidence Act (1872)S1 
L o^L-i^ s to r ; de z^ n n od 

Mortgagee acquiring T’s interest—S suing to redt 

r9?2 e CL°I(No P t«riT Sd ° eS ° 0t arlSe - 


-S. 60 — Maintainability of successive suits for 

redemption — (Civil P. C. (1908), S, 11 and O. 34i 
R. 7). 

Unless there is an order for forclosure or a decree 
for sale the mortgage will, in the eye of law subsist. 
Once the mortgage is in subsistence, the right of 
redemption is not extinguished. If the right 
of redemption is not extinguished successive suits 
for enforcing that right can be filed. The right of re¬ 
demption on the part of the mortgagor and the 
right to foreclose on the part of the mortgagee are 
co*extensive. The right to redeem can only be 
destroyed as provided under S. 60 of the T. P. Act, 
that is by the act of parties or by a decree of a 
Court. AIR 1959 Orissa 122 (123 to 125) (Prs 6, 8) 
(DB). 

—-S. 60, Proviso — Suit in ejectment founded upon 
plaintiff’s title to recover possession from trespasser— 
Title declared in favour of plaintiff and his prayer 
for possession granted — Court :directing that plain¬ 
tiff could recover possession only on payment of 
mortgage money due to defendants — Decree not one 
for redemption as contemplated in O. 34, R. 7, Civil 
P. C, — No final decree or order dismissing suit 
passed on plainliff’s failure to comply with condi¬ 
tion — Subsequent suit by plaintiff lor redemption— 
Suit held was not barred by S. 11 of C. P. C., as no 
decree expressly extinguishing plaintiff’s right to 
redeem as contemplated by proviso to S. 60, T. P, 
Act, was passed in former suit. See Civil P. C, 
(1908), S. 11. AIR 1953 Orissa 17 (DB). 

-S. 60—Suit for redemption — Addition of parties 

as defendant — Intervenor’s interest adverse to mort¬ 
gagee defendant — Conversion of suit into title suit 
not permissible -Addition of intervenor as defendant 
could not be made. See Civil P. C. (1908), 0.1, 
R. 10. AIR 1964 Pat 44. 

-S. 60—Redemption—Deposit of mortgage money 

—If amounts to rademption—Mortgage is still a mort¬ 
gage till decree for redemption is obtained—Suit for 
possession is suit for redemption. See Limitation Act 
(1908), Art. 148. A I R i960 Pat 51 (DB). 

-Ss. 60, 62 — Suits for redemption and possession 

—Distinction pointed out. See Limitation Act (1908). 
Art. 148. A I R 1957 Pat 452 (DB). 1 

"—S. 60—Suit for redemption—Fraudulent decree— 
Fraud can be impeached collaterally as a defence to 

B n L a j C R°127 SeB EvidenCe Act (1®72), S. 44. 1957 

—— s - 6 0, Proviso — Civil P. C. (1908), 0.1, R. 10 ; 
0.22, R. 4-Redemption suit—Death of one of defen¬ 
dants — Application for addition of legal representa¬ 
tive after limitation — Continuation of suit by addi¬ 
tion—Permissible, when right to redeem is not extin- 

1950P d at281 Qv “ F ' C- ll9 ° 81, °' R ' 10 ' A 1 “ 


\ i. 1 ,“-Fwvu mi —icnani or mort- 

gagee is liable to be ejected. 1964 Cur L J (Rev. Sun 1 

(Vt A) 427 ‘ A 1 R 1964 PuQ ' «» (3701 

, Ss. 60, 111 (d)—Merger of interests of lessee and 
lessor Mortgage of house with possession executed 
in favour of tenant — Determination of lease bv 
merger in mortgage-Suit for redemption-Mortgagor 
held entitled to actual possession on redemption. 63 
Puni L R 574 i AIR 1962 Punj 48 (49, 50) (Prs 7, 8). 

Si7h S t - t 6 o 0 r ;.?eL ay ~ Ef, ' Ct ~ Suit 1008 

The right to redeem under S. 60 of the T. P. Act is 

not capable of being qualified by any contract to the 
nhh*Vn ry «ii«S d f Wher ® l u is right is ^perilled a suit to 

fr0m such should not be thrown 
2?*°; , the ® 0re pound that it has been brought 
after a long time of the execution of the mortgage in 
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question. A I R 1923 Nag 60, Not foil. I L R (1958) 
8 Raj 25S i 195S Raj L W 9 j A I R 1958 Raj 298 
(302) (Pt C) (Pr 17). 

[Reversed on another point in A I R 1960 Raj 47.] 

-S. 60 — Suit for redemption — Plaint not men¬ 
tioning the specific mortgage — Document filed with 
plaint mentioning specific mortgage — Notice taken 
by defendant before filing written statement—Defen¬ 
dant in possession of mortgage, deed—Defect in plaint 
is not fatal to suit. See Civil P. C. (1908), O. 0, R. 2. 
I LR (1956) 6 Raj 55. 

-S. 60 — Suit for redemption of an unregistered 

mortgage-Suit is maintainable. See T. P. Act (1882), 
S. 59. AIR 1955 N U C (Raj) 5406. 

-S. 60 — Suit for redemption is not triable by 

Revenue Courts. See Tenancy Laws — Rajasthan 
Revenue Courts (Procedure and Jurisdiction) Act(l 
of 1951), Sch. 1. A I R 1955 N U C (Raj) 5018 (DB). 

-S. 60—Illegal term embodied in consent decree— 

Such a decree is no bar to the parties to the contract 
contending that agreement was illegal and unenforce¬ 
able in law. See Civil P. C. (1908), O. 23, R. 3. AIR 
1955 N U C (Tray Co) 6003 (DB), 

-S. 60 — Suit for redemption and for recovery of 

entire property — Court limiting decree for recovery 
of half property — Court cannot be taken to have 
converted the suit for redemption into one for parti¬ 
tion. See Civil P. C. (1908), O. 7, R. 7. AIR 1955 
N U C (Trav-Co) 2567. 

-S. 60 — Suit for redemption — Suit on mortgage 

against co-owners without impleading some—Decree 
— It is not binding on those who were not parties — 
(Civil P. C. (1908), O.l, R. 3). AIR 1955 NUC 
(Trav-Co) 2565 (DB). 

# -S. 60—Decree for redemption obtained—Sub¬ 

sequent suit for redemption is maintainable. 

Notwithstanding the institution of a suit and the 
passing pf a decree for redemption, a subsequent suit 
for redemption of the same mortgage is maintainable 
even though the execution of the decree for redemp¬ 
tion obtained in the previous suit is barred by limita¬ 
tion. Madhava Shenoi v. Yasodabai, ILR (1954) 
Trav-Co 675 i 1954 Ker L T 530 : A I R 1955 Trav- 
Co 9 (9, 12) (Prs 1, 6)(FB). 

• —S. 60 —Suit for redemption of mortgage—Con¬ 
sideration being paddy—Valuation of paddy—(Civil 
P. C. (1908), O. 20, R. 10). 

A redemption of a mortgage where the mortgage 
consideration consists of paddy, cannot be deemed to 
be a suit for recovery of such paddy. In spite of a 
suit or a decree for redemption, the mortgage con¬ 
tinues to subsist until redemption is sought to be 
enforced by tender of the redemption price. It is 
only at the moment of such tender that the mortgage 
is sought to be extinguished. It is only then that the 
paddy portion of the redemption price becomes 
payable. It follows therefore that paddy covered by 
the mortgage in such a case has to be valued at the 
price prevailing at the time when the redemption 
price is tendered by deposit of the same in Court and 
redemption is sought tor by the extinguishment of 
the mortgage debt. 1949 Ker L T 18/, Overruled. 
Ouseph v. S. Thomman, I L fl (1954) Trav-Co 427 : 
1954 Ker L T 46.3 : A I R 1954 Trav-Co 473 (484) 
(Pt C) (Pr 19) (FB). 

-S. 60—Second suit for redemption. 

Where after a suit for redemption filed by two 
mortgagors. A and B, B after the decree in the pre¬ 
vious suit obtains redemption of the entire properties 
by virtue of his title to one-half share in the equity 
of redemption the remedy of A, under the circum¬ 
stances is to bring a suit for redemption of his halt 
share of the properties on partition by metes and 


bounds. The cause of action being recurring one, 
such a second suit is not barred on account of the 
previous joint action by the two co-mortgagors for 
redemption. AIR 1953 Trav-Co 335 (336) (P r 0> 
(DB). ' ' 

——S. 60 — Superior mortgige for certain period— 
Direction to redeem pre-existing mortgage—Suit to 
redeem such mortgage after such period was over— 
Maintainability ot suit — (Limitation Act (1908), 
Art. 148). 

Where a superior mortgage is for a certain period, 
such period is only for the benefit of the mortgagee 
to keep possession of the property for that period 
and it does not in any way shorten the period within 
which the mortgagee can file a suit for redemption 
of a pre-eiisting mortgage which he is directed in 
the mortgage deed to redeem, such latter period 
being the period during which the mortgagor himself 
could file a suit for redemption. AIR 1952 Trav-Co 
386 (387) (Pr 2) (DB). 

O-S. 60—Mortgage—Term for renewal—Effect— 

Hell there was no renewal — Suit for redemption 
held not premature. 

Held, on facts that if it had not been stated in the 
covenant that the value of improvements should be 
assessed and taken into account in granting the 
renewal, it would perhaps have been possible to hold 
that a renewal on the same terms as in the original 
mortgage was in the contemplation of the parties. 
But as it was not possible to say that it was a renewal 
strictly that was bargained for by the parties. It 
was not the same mortgage the term of which was 
expiring that was to be revived or renovated for 
another period of time. The renewal could not there¬ 
fore have come into effect without something morn 
being done by the parties and necessarily the mort¬ 
gagee could not contend that the suit for redemption 
brought by the mortgagor is premature j 

That unless the term for which the renewal is to 
be executed is clear from the covenant either ex¬ 
pressly or impliedly and unless the renewal is to bn 
otherwise on the same terms as in the original mort¬ 
gage, the mortgagee cannot effectively contend that 
the suit for redemption is premature. Case law re¬ 
ferred. Kurien Kurien v. Lakshrai Amma, (49) 1949 
Trav-Co L R 264 : A I R 1951 Trav-Co 71 (FB). 

-S. 60-Suit for redemp»ion—Mortgagee can plead 

in defence barred claims due to him. See Limitation 
Act (1908). S. 3. AIR 1951 Trav Co 17 (DB). 


19. Costs of mortgagee in suit for redemption. 

-S. 60 — Costs of the mortgagee — Trial Court 
inting half costs - Held on facts discretion not to 
interfered with. See Civil P. C. (1908), S. 35- 
[ R 1955 NUC (Ajmer) 1106. 

-S. 60-Mortgage suit - Order as to costs-Inter- 
ence in appeal — (Civil P. C. (1908), S. 35, 0.3, 

10 .) , 
rhe ordinary rule of law is that costs follow the 
and this applies with greater foree in mortgago 
it. The mortgagee is in all events entitled to cost 
less his conduct is contumacious. 

Where the trial Court has rightly exercised its cus¬ 
hion in awarding costs, the Appellate Court would 
t interfere merely because it would have itself 
ercised the discretion in a different way. AIK 1954 
mer 9 (1) (9) (Pt B) (Pr 5). 

-S. 60 — Mortgagee advancing certain money on 
irtsage — Certain sum entered in deed as Teekha 
nk 8 which was not paid — Held that there was 
lure of consideration in respect of latter ; 
rties left to bear their own costs-(Contract Act 
1721 S 24—Failure of consideration). (Civil P. C. 

mXk AIR 1955 N U C (Raj) 59S7. 
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——S. 60—Costs of mortgagee—Suit for redemption. 

It is true that in a mortgage suit, the mortgagee is 
ordinarily entitled to get his costs. But where the 
Court finds that the mortgagees had put forward un¬ 
tenable contentions costs may be refused to him. 
ILR (1953) Trav-Co 823 : A I R 1954 Trav-Co 313 
<314) (Pt B) (Pr 5). 

——S. 60—Costs in suit for redemption. 

The ordinary rule that in a suit for redemption the 
mortgagee is entitled to costs cannot be departed 
from unless there are reasons to do so. AIR 1953 
Trav-Co 423 (424) (Pt C) (Pr 4) (DB). 

-S. 60—Redemption suit — Normally mortgagee is 

entitled to his costs unless he is guilty of misconduct 
—Putting excessive value on improvements is not 
misconduct. See Civil P. C. (1908), O. 34, R. 10. 
A IR 1952 Trav-Co 295 (DB). 

-S. 60—Suit for redemption—Costs of mortgagee. 

Under normal circumstances, a mortgagee can 
claim his costs from the plaintiffs mortgagors in a 
suit for redemption. But where the claims put forth 
by the mortgagee are found to be untenable and ac¬ 
cordingly are negatived by the trial Court, the mort¬ 
gagee must be made to suffer the costs incurred in 
the trial Court. 1950 Ker L T 462 : A I R 1951 Trav- 
Co 17 (22) (Pt E) (Pr 9) (DB). 


20. Onus of proof in suit for redemption. 

—S. 60—Proof—(Evidence Act (1872), S. 3). 

Held, that the plaintiff's allegation that the pro¬ 
perty in suit had been mortgaged with the defen¬ 
dant was not satisfactorily proved. As such the 
plaintiff was not entitled to succeed. AIR 1954 
Ajmer 47 (47) (Prs 2, 3). 

~ s - ""Suit for redemption — Mortgagor must 
Prove that claim for redemption is within limitation 
and subsisting — Failure to prove year of mortgage— 
Suit dismissed. AIR 1951 Ajmer 21 (23) (Pt C) 
<rr 8). 


-S. 60—Mortgage whether subsisting—Burden 

proof—Evidence Act (1872), Ss. 101 to 103, 

In order to succeed in a suit for redemption 
plaintiff must not only show the alleged mortga 
cut he must further show that it was a subsisti; 
mortgage. The expression ‘Subsisting mortgage’ mea 
a mortgage which is not extinguished when ti 
equity of redemption is extinguished by act of parti 
or by operation of law. An equity of redemption 
extinguished by act of parties if a mortgagee pu 
chases it from his mortgagor. When a mortga 
alleged is either admitted or proved, it may be pi 
sumed in a proper case having regard to the circui 
stances of the case, that it is a subsisting mortgat 
if it is shown that the equity of redemption there 
was not extinguished by operation of the law 
limitation, but not so where the mortgage is denied. 

(Held in this case the equity of redemption was n 

1 k y transfer to the mortgagee). A I 

1952 Kutch 1 (2) (Pt A) (Prs 6, 6a). 

—S 60 — Onus of proM in suit for redemption 

a & rove his tiUe to redeem - (Eviden 

B) 8809? ’ SS * 10110103) * A 1R 1955 N V C (Ma( 

7“ S - 60 7 Suit for redemption of agricultural lai 
J?P° sse f 10n of defendant -Plaintiff failing to pro 
that land was his khudkasht at the time of mortga 

| 0r r K empl i on not affected -a prelimina 
decree for redemption could not be refused to t 

S^!‘| (Te ^ n ^ ” Sdfii? Bhafafzami 

37,11981M p 1 


-S. 60 — Suit for redemption — Initial burden of 

proof rests upon plaintiff mortgagor to prove mort¬ 
gage by some prima facie evidence. See Evidence 
Act.(1872), Ss. 101 to 104. A I R 1958 Raj 110. 

-S. 60 —Suit for redemption—Plaintiff must prove 

specific mortgage set up by him—It is always for the 
plaintiff to prove that the property sought to be 
redeemed was mortgaged by virtue of a mortgage- 
deed of a specific aat6 as he has alleged and if he 
fails to prove, his suit ought to be dismissed. 1950 
Raj L W 110 : ILR (1956) 6 Raj 55. 

—-S. 80 — Onus of proof in suit for redemption — 
Plaintiff can be given decree on another mortgage 
set up by defendants when specific mortgage set up 
by him is not established — Held that as the plaintiff 
had not shown that they were descendants of mort¬ 
gagors who executed the admitted mortgage they 
were not entitled to decree even on that basis. AIR 
1955 N U C (Faj) 4661. 


S. 60—Suit for redemption — Defendant setting 
up sale—Unregistered sale deed inadmissible to show 
nature of possession — Burden of proving that mort¬ 
gages subsist lies on mortgagor — (Registration Act 
(1903), S. 49). A I R 1955 N U C (Raj) 4046. 


—-S. 60—Suit for redemption-Mortgage alleged by 
plaintiff not proved—Plaintiff cannot take advantage 
of different mortgage not set up by him. 1950-Ral 
L W 199 : A I R 1950 Raj 47 (50) (Pt D) (Pr 18) 
(DB). 


• .n- v/u,t ' iwu,uj F uuu — vuus or proor ^ 
Plaintiff must give prima facie evidence that mortcaze 
is subsisting. A I R 1955 N U C (Trav-Co) 5099. * 

— S ; 60 Onus of proof in suit for re- 

demption—Plaintiff is bound to prove that mortgage 
See Evidence Act (1872), Ss. 101 to 103. A I R 1955 
N U C (Trav-Co) 1906 (DB). 


21. Limitation. 

-Ss. 60, 62 -Starting time of limitation — Right to 
redeem mortgages already expiring before Act came 
into force, there is nothing on which Act will ope- 

Ali e 620 e (DB) m atiOn ACt (19 ° 8) ’ Art 148 * A1 R 1953 

—Ss. 60, 62 — Limitation Act (1908), Art 148 — 
Mortgage of 1-8-1878-Mortgagee to enter into posses¬ 
sion, if money is not paid within 4 years—Suit for 
redemption — Starting point pointed out — Suit for 

n 7 ^?*® 60 "T Limitation Act (9 of 1908), Art. 149 — 
Civil Procedure Code (5 of 1908), S ll-PHor suit 
for redemption held barred under Art. 148 of the 
Liuntation Act - Subsequent suit for edempfion - 
Plea of res judicata -Applicable -Construct ve res 

p£S£S £? t « parlL a It f 4 

heard and decided that that u be ®^ 

with reference toArt! 148 of^^^Lim7ation 

cannot be said that suits under S. 60 of the Tran’cfi* 
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of the Code of Civil Procedure must be understood 
in the context, i. e., in repelling the earlier view that 
where the prior decree for redemption was time- 
barred in execution, the subsequent suit itself was 
barred. (1963) l ML J 133: 1963 Mad W N 111 : 
76 Mad L W 52: ILR (1963) Mad 454 : AIR 1963 
Mad 226 (230. 231) (Prs 15. 16. 17) (DB). 


-S. 60 — Limitation Act (1908), Ss. 19, 21 (2)— 

Acknowledgment by some of several mortgagees— 
Effect on limitation—Fresh contract—Contract Act 
(1872), S. 62—Evidence Act (1872), S. 35. 

Held, on facts (1) that in the absence of evidence 
that the parties entered into a new contiact in 
1960, the mutation entry did not create any fresh 
mortgage. 

(2) As the acknowledgement of mortgage in the 
mutation entry was made by only two of the mort¬ 
gagees it could not bind the remaining mortgagees 
and could not be used against them under S. 21 (2), 
Limitation Act. 

(3) In the absence of any evidence the two mort¬ 
gagees could not be presumed to .be authorised by 
the others to make an acknowledgment on their 
behalf or to have acted as their agent. 

(4) As the integrity of the mortgage was not split 
up by any act of the mortgagees and as it was still 
joint ana indivisible the mortgagors could not sue 
each mortgagee or each branch separately for re¬ 
demption. The mere fact that each branch of the 
mortgagees’ family was recorded as having a definite 
share did not entitle the mortgagors to get a part of 
the n-ortgage redeemed. 1939 Lah 293 and 67 I C 
463, Rel. on. AIR 1930 Bom 466 (FB), Dist. 3 Pepsu 
L R 484 : AIR 1S52 Pepsu 6 (6, 7) (Prs 3, 4, 5) 
(DB). 

-Ss. 60 and 67 — Limitation — Starting point — 

No period for redemption fixed but mortgagor to 
pay interest for a whole year and year by year— 
Mortgage money held become due after expiry of 
one year. See Limitation Act (1908), Art. 132. AIR 
1963 Punj 25 (DB). 

_S. 60 — Sale by guardian on behalf of minor— 

Subsequent suit for redemption — Setting aside of 
sale —Necessity —Limitation —Art. 44 of Limitation 
Act (1908), held attracted — (Limitation Act (1908), 
Arts. 44 and 148) — (Hindu Law — Minor and Guar¬ 
dian). ILR (1959) Puni 912 i 61 Pun L R 394 : AIR 
1959 Punj 313 (315, 317) (Frs 6, 20) (DB). 


—Ss. 60 and 67—Enforcement of mortgage—Right 
of mortgagor and mortgagee — ‘Mortgage-money’ — 
Meaning — No period tor redemption mentioned in 
mortgage deed — Limitation for suit to enforce — 
(Limitation Act (1908), S. 19 and Art. 132). 

S. 60, T. P. Act, provides that the right of the 
mortgagor to redeem starts from the time the prin¬ 
cipal money becomes due, though redemption can 
only take place on tender or payment of mortgage- 
money, which is both principal money and interest 
accumulated on the mortgage. The right of the mort¬ 
gagor to redeem and that of the mortgagee to enforce 
his security being contemporaneous the start of 
limitation under Art. 132, Limitation Act, for the 
enforcement of either right must necessarily be the 
same time. The fact that it was agreed between the 
parties to the mortgage-deed that the mortgagees 
claim to interest will accrue only after the expiry ot 
the year does not mean that the ngbt of redemption 
of the mortgagor was deferred for a year. An ack¬ 
nowledgment by the mortgagor or his successor- 
ia interest within 12 years from the date.of accrua 

-ssws writ zjse 

&r. ga 6 g rp«° 

Punj 25], 


——Ss. 60, 59 — Invalid usufructuary mortgage — 
Mortgagee’s possession over 12 years—Effect—Mort. 
gage held does not come into existence — Suit to 
recover possession after redemption—Maintainability 
—Invalid mortgage deed — Admissibility of, as evi¬ 
dence — Limited interest of mortgagee held not 
created—(Registration Act (1908), S. 49)-(Limitation 
Act (1908), Arts. 142-144)-AIR 1950 Orissa 213 and 
AIR 1957 Pat 245, Dissented from. See T. P. Act 
(1882), S. 59. AIR 1958 Raj 102 (DB). 

(Overruled in AIR 1960 Raj 1], 

-S. 60 — Usufructuary mortgage — Possession of 

mortgagee after full satisfaction of debt — When 
adverse to mortgagor — Limitation Act, Arts. 144 
and 148. 

Where in case of a usufructuary mortgage, there 
is a conscious act on the pa-t of the mortgagor of 
paying the mortgage amount, getting possession of 
part of the mortgage security, obtaining all the deeds 
back from the mortgagee and executing a registered 
receipt, it is idle to contend in face of all these, that 
the parties had any intention to continue the jural 
relationship of mortgagor and mortgagee after that 
date. If, therefore, any portion ot the mortgaged 
property remains in the hands of the mortgagee, he 
cannot be taken to have held it under the old 
relationship. This being a case where the mortgagor 
had full knowledge of all the circumstances no other 
conduct on the part of the mortgagee is necessary to 
evidence assertion of hostile title. The mortgagee’s 
possession of the portion must be held to be adverse to 
the mortgagor and suit filed by the mortgagor beyond 
12 years is barred by limitation. 1956 Ker L T 875 t 
AIR 1957 Trav-Co 145 (146) (Pr 3) (DB). 


22. Adverse possession of equity of 
redemption. 

•Ss. 60 and 65 — Mortgage by Zamindar Z of his 
propeity to B — Subsequent usufructuary mortgage 
of his sir plots to H — Sale in enforcement ot B’s 
mortgage — H also a party — Purchase by a third 
party—H continuing in possession for over 12 years 
— Z’s exproprietary rights — Non-transferability, 
effect of—Suit for redemption if barred. 

Held, on facts the mortgagee could not remain in 
possession of the sir plots as the mortgagee of the 
ex-proprietary rights of Z on the principle of sub¬ 
stituted security for the reason that ex-proprietary 
rights were rendered inalienable by law. He bad 
lost all the rights as mortgagee of the properties by 
the sale of the interests of Z in the sale of 1905, in 
execution of the decree on a prior mortgage against 
H andZ. The possession of H therefore was not as 
mortgagee of the properties or that of ex proprietary 

rights of Z. 

But the possession of H cannot be held to be 
adverse; his name appeared in the village records 
all through as the mortgagee from Z or his Legal 
Representatives though it was open to him to assert 
his adverse title. Hence the decision of the Lourt 
below that he be redeemed on payment of £ the 
money advanced on the mortgage, is correct. 

A W R (HC) 458 i 1953 ALJ 203 i AIR 1953 All 14 f 
(148) (Pt B) (Prs 5, 6). 

-S. 60 — Possession of mortgagee — If and when 

adverse — To allow mortgagee in possession to ac- 
quire title by mere possession and enjoyment tor 
over 12 years during subsistence of mortgage would 
amount to cutting down 60 years period of limi¬ 
tation available for redemption to 12 years Salutary 
rule against acquisition of title by such assertion- 
So long as owner of equity °« redejnption hjs not 
agreed. See Limitation Act (1908), Arts. 142-14 . 

11958) 2 Andh W R 301. 
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-—S. 60—Limitation Act (1908), Art. 144—Usufruc¬ 
tuary mortgage — Adverse possession against mort¬ 
gagee - Person setting up title by such possession 
must show knowledge of such possession by mort¬ 
gagor, requisite length of possession and that this 
possession was open, adverse and to the knowledge 
of mortgagor — In absence of such proof, no tres¬ 
passer can claim title by adverse possession. See 
Limitation Act (1908), Art. 144. AIR 1959 Mad 37. 

-S. 60 — Adverse possession of equity of redemp¬ 
tion. 

In a case of usufructuary mortgage, the transferees 
of mortgagee rights cannot be subrogated to the 
position ot the mortgagee and the mortgagor cannot 
be compelled to claim redemption only from them, 
because the rights that the transferees acquire against 
mortgagee do not create any contractual relationship 
of mortgagee and mortgagor between the transferees 
and the mortgagor. As against the mortgagor they 
are mere trespassers. AIR 1953 Pepsu 101 (103) 
(Pt D) (Pr 5). 

-S. 60 — Limitation Act (1908), Arts. 142 and 144 

and 148 —Possession of mortgagee —When becomes 
adverse stated —Obtaining patta of property without 
notice to mortgagor, does not affect latter’s right of 
redemption. See Limitation Act (1903), Art. 142. 
AIR 1954 Tray-Co 165 (DB). 

SECTION 61 

—S- 61—Principles governing issue of temporary 
injunctions—Mortgage decree for payment of amount 
due on all mortgages—Injunction seeking to restrain 
mortgagees from selling mortgaged property in exe- 
c u tion of their decree — Injunction cannot be issued. 
See Civil P. C. (1908), O. 39 R. 1. (1964) 2 Andh W R 
412. 


J. 01—Possessory mortgage and deed of further 
charge—Recital to pay both amounts on demand—On 
default mortgagee could sue to recover both amounts 
together — Expressions ‘Purukkada rAdharam’ and 
Puramun Meaning of—Suit for redemption— 
Amount to be deposited. See Debt Laws—Kerala 

uSlKe?LT 52 0tt ReUef ACt (31 of 1958) S ‘ U * 
operation ^ amended in - 1929 > “ ^respective 

The right to claim consolidation, which is a valu¬ 
able right, accrues when the mortgages become com- 
„ 5®9* n the Person claiming consolidation, and such 
a right which accrued before the date of the amend- 
ment of section 61 (Transfer of Property Act) cannot 
be taken away by the amendment which has no 

c P ?, rati ^: A ' 1 R 1947 Mad 18 * (1946) 2 
Mad L J 35, Foil. 1957 Ker L J 726 i 1957 Ker L T 

il^ S » fl f 1 ™lr 0ntrac ? the contrary—Clause in later 

penod of pa y ment to the day of pay¬ 
ment of earlier mortgage. 7 

HnnM? «i aot *? ? e to exclude the opera- 

TK«« f S ‘ 6 A must be specific and explicit in terms. 
Sj? r ? mi 3 s ^P u *®tion for simultaneous redemp- 

i the plaintiff from claiming separate 
redemption under the section. Thus the Clause in a 

g f, provides that notwithstanding 
®. ped j stipulated in the -deed and even though 
that period has expired, the mortgagor undertakes to 
a r Unt alon « with the sum due under the 
raean C K 80 as and when it is paid, does not 
b oth tht mortgagor has undertaken to redeem 
mortgages simultaneously; the clause 
undS rtAS ^tending the period for payment 

under write £3 wh ? n the payment is mada 
T rUer deed< T h 0 clause cannot therefore 

a ount to a contract to the contrary within the 


meaning of S. 61 and the right of redemption of th& 
earlier mortgage by the plaintiff is not taken away, 
1956 Mad W N 756: AIR 1936 Mad 691 (692) (Pr 5), 

—Sj. 61 and 67A—Scope and object of sections 
indicated — Section 61 recognises abolition of the 
doctrine of consolidation of mortgages. AIR 1956 
Mad 467 (468, 469) (Pt A) (Prs 3, 7). 

-Ss. 61, 67A—Contrast between—Effect of amen¬ 
ded S. 61—Contract to the contrary—It should state 
that mortgagor is prevented from exercising right 
conferred under S. 61 and is obliged to redeem all 
mortgages together. A I R 1956 Mad 434 1437, 438) 
(Pt C) (Prs 9, 12, 13) (DB). 

-—S. 61—Mortgage with possession and lease-back 
to the mortgagor—Suit for redemption of the mort¬ 
gage — Mortgagee if could insist on the payment of 
not only the mortgage amount but the other sums due 
under the lease such as arrears of rent, etc. ior the- 
period during which the mortgagor was in possession. 

Whatever might have been the state of law prior to 
the amendment of S. 61 of the Transfer of Property 
Act in 1929, the section as it stands does not compel 1 
a mortgagor to redeem all the mortgages on one and 
the same property at the same time. Hence even if 
there is a mortgage with possession a lease-back of 
the mortgaged properties to the mortgagor and a 
charge is created on the equity of redemption for 
arrears of rent, still the two transactions cannot be 
treated as one and the same compelling the mort¬ 
gagor to redeem the same as such. 52 M L T 258 * 
L R 54 I A 68 : IL R 50 Mad 180 (PC) and 20 All 401, 
held no longer good law. It may be for certain nur- 
poses like O. 34, R 14 Civil P. C. the rent under such 
a lease-deed may be considered to be a claim arising: 
under the mortgage; but that would not be enough to 
say th3t it is part of the same mortgage. fcThere is no 
justification for treating rent as interest on the mort¬ 
gage because it is fixed in a lease-back of property 
comprised in a usufructuary mortgage. It is the intea. 

& °l iV5 rt1 .? 3 L d not the form o{ the instrument 

Jh«m h A , rn d uSS d T the r? at ™ e * 0f the C0Qlract between 
ft 1 2f 2 . Tra i y' Co 92 > Approved and Followed. 

L*Vk r th f W j en a mortgagee brings a suit for 
sale of the mortgaged properties he has to claim alt 

S? n ®“,! UntS U ! D u 0r se , par 1 at0 1 mortgages. The same 
principle cannot be applied when a mortgagor brings 

? w t f ¥ °r redemption. 1956 Mad W N 146 » ( 195 m, 

1 M L J 355 , 68 Mad L W 125 : I L R (1956 
983 : AI B 1956 M.d 434 (439. 440) (P.s 


Z^-’l 1_< f^ solidation of mortgagees — One mort- 
gagor cannot by executing a tacking mortgage affect 
the rights of his co-rnortgagors to redeem t p 
Act (1882), S. 00. AIR llsS Tray-Col^ * R 

sTl-rnnV^f 11 ^ ll and Travanc °re C. P. Code, 
?.° nt ™“o.the contrary—No limitation for 
accounting—Accounting between mortgagor and 
mortgag^-Wncore C. P. Code, s! 31 SplicSi* 
lity of Accretion to mortgaged property—Rights to, 

fK J^ re W0re three mortgages with possession over 
the same Property, the first for 24lyears, the second for 
12 years after the period of the first and the third for 

ap a oD 0d tv an dT ignm0nt ° f ™ r nm e rff Vorfmt^o ke o f 

On’a wrHHon'o?ttaplaintiB‘s TwwSdU,™ 

^dbedTynfetes^nd^bounds 6 ]™(ha (foed Prl f IJerl> 'l^ eS ' 
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Held :That the accretion was to the mortgaged 
property and the plaintiff was entitled to 5/8 share 
therein. Neither the plaintiff nor the defendant is 
exclusively entitled thereto. 

That by the contract between the parties all the 
'iour documents were allowed to be consolidated and 
the mortgagee was entitled to refuse redemption of 
the mortgagees one by one and he was also debarred 
from claiming interest due after adjustments -of usu¬ 
fructs as provided in the documents of mortgage until 
the expiration ol the consolidated period of 48 years 
from the date of the first mortgage. When the three 
mortgages are consolidated with the fourth Purak- 
kadam the consolidation makes it an anomalous 
mortgage. 

At the time of redemption'of the consolidated mort¬ 
gage, accounts had to be gone into to arrive at the 
interest due after giving credit to michavaram. 

Section 31, Travancore C. P. Code cannot be applied 
on such an accounting between mortgagor and mort¬ 
gagee. AIR 1952 T C 552 (553) (Pt B) (Pr 7) (DB). 

—— S. 61 — Consolidation of mortgages — Deed of 
further advance. 

The plaintiff filed a present suit for redemption of 
a mortgage. The mortgage was admittedly a usufruc¬ 
tuary mortgage relating to plaint items 1 and 2 and 
another property which was not included in the 
plaint. The proportionate mortgage amount charged 
on the property left out was Rs. 49. Provision bad 
been made in the document for the payment of 
Michavaram to the mortgigar and it was provided 
that in case the property not included in the plaint 
had to be surrendered to its Jenmi, then certain other 
terms would govern the parties. The property was 
not however redeemed t»ll 1095. The mortgagors 
then took a further advance of Rs. 1,144 in addition 
to Rs. 49 charged on the property left out so that the 
total credit given that day was for Rs. 1,193. Provi¬ 
sion was also made there that in case the item of 
property not included in the plaint came to be sur¬ 
rendered the amount advanced would be a charge on 
the plaint properties. It was mentioned by the 
defendants in their written statement that they had 
to surrender possession of the third item in the usu¬ 
fructuary mortgage because of a decree of Court. 
Michavaram was in arrears and such arrears amount¬ 
ed to much more than the mortgage amount at the 
time the decree was passed in the case. 

Held that as the mortgagee could not have obtained 
any portion of that mortgage amount they were 
entitltd to claim the whole amount advanced by 
them under the later document that amount was a 
charge on plaint items 1 and 2. It is now settled law 
that the mortgagee was entitleJ to consolidate the 
two documents and could -claim the amount due 
thereunder before he was compelled to surrender 
possession of the property. 1940 T L R 546. 1948 
T L R 612, Foil. AIR 1952 Trav-Co 363 (364) (Pr 4) 
(DB). 

_S. 61 (before Amendment) — Principle of sec¬ 
tion applied in Travancore-Cochin, evea before 
introduction of T. P. Act there — Several mortgages 
on same property in favour of same person—Remedy 
of mortgagee in respect of some mortgages barred — 
He can still insist on their redemption, when redee¬ 
ming others. 

Notwithstanding the fact that the Transfer of 
Property Act was not law in Travancore and Cochin 
before its introduction there, the principle which 
S 01 (before its amendment in 1929) impliedly re¬ 
cognised was applicable to Travancore and Cochin 
and all the mortgages over the same property in 
favour of one and the same person must be simultane¬ 
ously redeemed and the mortgagor is not entitled to 
redeem one without redeeming the other or others. 


AIR 1927 PC 32; AIR 1940 PC 38; 1940TLR 540- 
AIR 1947 Mad 18, 3 Select Decision 34; 1950 KLT 
402, Relied on. 

The fact that an unsuccessful attempt was made to 
realise the puramkadam amount is bar at all to 
permit the tacking. A second suit within the statutory 
period is not under the circumstances prohibited. 

The fact that the mortgagee had by the time the 
suit for redemption of one of the mortgages is brought 
lost his right to enforce payment of the puramkadam 
amount in respect of other mortgages by a separate 
suit will not stand in his way to claim it when these 
other transactions are sought to be redeemed. All 
that is needed for a mortgagee to avail of the right 
of tacking is that on the date when several mortgages 
become united in him they must all have been live 
mortgiges and that if a mortgagee has a right to 
insist upon redemption of all the mortgages which 
have become united to him, he can hold on to the 
property and claim that the mortgagor, when redee¬ 
ming the one, must redeem all. There is not reason or 
principle which necessitates all mortgages being 
alive on the date of the suit. Even it they are barred 
by limitation on the date of the suit by the mortgagor, 
they are still available to the mortgagee as a shield 
to defend his possession. Limitation does not ex¬ 
tinguish the liability but only bars the remedy. AIR 
1947 Mad 18; AIR 1932 All 55S; 1940 T L R 540; 3 
Select Dec. 34; AIR 1922 Mad 249; AIR 1943 Mad 
370, Rel. on. 1952 Ker L T 129 : AIR 1952 Trav- Co 
295 (297, 298) (Pt A) (Prs 8,10, 11) (DB). 

-S. 61 — Several mortgages in favour of same 

mortgagee — In respect transactions before Cochin 
T. P. Act mortgagee could insist on redemption of all 
mortgages simultaneously — (Cochin T. P. Act 17 of 
1111), Ss. 65 and 2. 

Codified law in Cochin regulating the transfer of 
properties, was introduced for the first time by the 
passing of the Cochin Transfer of Property Act (Act 
17 of 1111) which was brought into force with effect 
from 1-1-1112). By Section 05 of that Act it was laid 
down that the mortgagor who has executed two or 
more mortgages on the same property in favour of 
the same mortgagee shall in the absence of a contract 
to the contrary be entitled to redeem any one such 
mortgage separately or any two or more such mort¬ 
gages together. Such a right conferred on the 
mortgagor could be availed of only in respect ot 
mortgages which came into existence subsequent to 
the passing of the Act unless a similar right was 
available to the mortgagor as per the common law ot 
the State, which was in force till the commencement 
of the Act. 

Under the common law as recognised and enforced 
in the Cochin State prior to the passing of the 
Transfer of Property Act the mortgigor s ^ ek,D $ 
redemption of the mortgaged property was bound 
simultaneously to redeem all the subsisting mortgages 
in favour of the same mortgagee in respect ot the 
property sought to be redeemed and to pay off all th 
charges created under :those documents. 3 beieci 
Decision—Cochin 34 Followed# Case law Ker, 

(It was held on the construction of the deeds, (exe¬ 
cuted prior to Act) that there was also an implied 
agreement that the charges should be simultaneously 

re pfven 6 though the mortgagee’s right to recover by 

independent action the mortgage amounts due to 

him may have become time-barred, he can use hi 
possessory lien over the property as a shldd mljs 
the claim for redemption ot the properties and insist 
on payment ot all the amounts for which he has a 
charge on the properties before he is asked to sur 
render possession of the properties and there is no 
bar of limitation to such a claim being set up by W 
of defence to a suit for redemption. The essential 
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test in such cases will be to see whether the mort¬ 
gagee : defendant has obtained a lien on the proper¬ 
ties sought to be redeemed, in respect of the amounts 
claimed by him, so as te entitle him to retain posses¬ 
sion of the properties by virtue of such lieu until the 
repayment of such amounts. (It was held that such a 
lien was created.) AIR 1952 TravCo 150 (151 to 153) 
(Pt A) (Prs 2, 3, 4) (D 8 ). 

SECTION 62 

O —Ss. 62, 35 and 60 — Doctrine of election — Its 
applicability to mortgage transaction-By his con- 
duct mortgagee held to be bound by doctrine of 
election—Limitation Act (1903), S. 3 and Art. 148 — 
Suit for redemption — Held, suit was not barred by 
limitation. See T. P. Act (4 of 1882), S. 35. AIR 1995 
SC 241. 

% —Ss. 62, 58 (d), 60 — Usufructuary mortgage — 
Payment of mortgage money by mortgagor — Mort. 
gage comes to an end and cannot be said to exist so 
long as mortgagor’s right to ask mortgagee to per¬ 
form acts mentioned in S. 60 continues. See T P. 
Act (4 of 1882), S. 58 (d). AIR 196 i S C 104L. 

-S. 62—Starting point of limitation-Usufructuary 

mortgage of occupancy holding—Validity — Suit for 
possession by mortgagor after expiry of limitation 
for suit for redemption -Suit held maintainable. See 
Limitation Act (1903), Art. 148. AIR 1956 All 430 
(DB). 

—S. 62 — Mortgage with possession of occupancy 
holding void — Suit for possession - by mortgagor— 
Maintainable—Refund of mortgage money—Court can 
rely on provisions of U. P. Debt Redemption Act as 
f^ity. See T. P. Act (1882), S. 00. AIR 1955 

62 ~ Suit u ? de r lies when mortgagor’s right 
subsists — Effect of bar of limitation to suit for re¬ 
demption is that his right to property is extinguished 
—Property becomes absolute property of mortgagee 
-Suit under S. 62 does not lie-U. P. Debt Redem¬ 
ption Act (XIII of 1940) — Effect of, is not to revive 

5 ! lle , ~ (^Ration Act (1908), S. 28, 
AJ. 148)-(Debt laws — U. P. Debt Redemption Act 
(13 of 1940)). AIR 1955 NUC (All) 1763. 

;Ss. 62, 60 — Right to redeem mortgages already 
expired before U P. Debt Redemption Act came into 
force—I here is nothing on which Act will operate. 

620 (DB)** 00 ^ (i908) ’ Art,14a ‘ AIB 1953 All 

——Ss. 62, 60—Scope -Section 60 is a general provi¬ 
sion giving right of redemption to mortgagors in 
general. Section 62 deals specifically with usufructu- 

T ‘ P ’(4 of 1882), S. 00. AIR 
—Ss. 62. 60 -Mortgage of 1-8.1878-Mortgages to 

rveLs^wT 81011 ^ 11 m ? D6y is , not Paid within 
y ?. a \ s . Suit for redemption - Starting point of 

limitation is from 1-8-1882-Suit for possession and 
re ^ em P tlon un der Ss. 02 and 80 dlstin- 

1951 ^92^^*“°“ A °‘ (1908,1 Art ' H8 ' 

J7IT S r 6 2-Usufructuary mortgage-Suit lor redemp- 
imw£ 1C0 “° ^Property-Onus of proof-Deter, 

p - Debl 

a K, Ul ^i for .?edempaon of a usufructuary mort- 
Drove hn ' d0n i®? a D the L def endant-mortgagee to 

“rTedZpUo *° Wm 0,1 the d3te ° f aPP “° a - 

the terms of a usufructuary mortgage, the 
S lieu fHnT as re j e ! ve the in ° om ® of property 

-deliver * V 110 ™ 81 n oase tBe mor tgagor failed to 
-aeliyer possession, he was to pay interest at the rate 

[Vol. 14.] Fn.D. 32. 


of 2 p. c. per month on the principal of Rs. 3,600. 
Possession was delivered and the mortgagor sued for 
redemption after 10 years. Mortgagee was unable to 
prove income from property. The lower Court calcu¬ 
lated the income to be equal to the amount ot interest 
agreed to be paid by the mortgagor at the rate of 
2 p. c. p. m.: 

Held that the rate of 2 p. c. p. m. was the rate of 
damages to be paid in case the mortgagor failed to 
carry out th 9 terms of the mortgage. Such rate is 
usually higher than the current reasonable rate. The 
latter rate at the date of mortgage was at 12 p. c. 
p. a. and the income should have been calculated 
according to that rate. 

Held further that the rate allowed to the mortgagee 
under the U. P. Debt Redemption Act, 1940, being 
only at 4£ p. c. p. a., there was excess in the hands 
of the mortgagee which went towards the satisfaction 
of principal and thus satisfied the whole debt. 1950 
All L J 378 i 1950 All VV fl 403 : AIR 1950 All 460 
(467) (Pr 2) (DB). 400 

-Ss. 62. 60, 59 — Suit for redemption of usufruc¬ 
tuary mortgage — Execution of mortgage not denied 
by mortgagee-But deed not attested-Mortgage held 
invalid — Decree however could be granted on basis 
of mortgigor’s title - See T. P. Act (1882), S 00 
AIR 1961 Assam 48 (DB). 1 h 

—S 62-Enforcement of contractual right-Remedv 
-Usufructuary mortgage deed expressly granting 
such right to mortgagee-Suit for possession-Vendee 
ot mortgagor-Such right cannot be pleaded as valid 
defence—It can be enforced only by separate suit for 
specific performance. AIR 1962 Cal 457 (Pt B) (DB) 

-S. 62-Usufructuary mortgage —Subsequent two 

possessory mortgages in favour of same morrg^ee— 

Redemption of first mortgage only-Right to posses- 
sion. 

f ' W }g re a holds three different mortgages 

for different periods on the same property the fir^t 
being a usufructuary one and the-other ones pur- 
porting to be additional possessory mortgages for 
different periods, the mortgagor would not be entitled 
to possession of the property by merely redeeming 
the first usufructuary mortgage, by reason of th? 

t S Eg 05 *?** mortgages created by him. AIR 
1934 Oudh 240, Distinguished; AIR 1940 P p « 

Foil- C1961) 2Guj LR 433 :’(196I) 2 Gui HC R 

154 T 1? (l30 > A, (Pr 6 ) 1 H ° R 
- Ss. bZ, GO,,76 - Mortgagee in possession — Kom 

p , ura , 9t 0t mo ' t 8*Be-Snme not existing at time 
of redemption - No evidence that same felldown to 

natural causes-Mortgagee is liable to p,y damaae, 

for the kompura to the mortgagor—S pa T P 4 
of 1882), S. 60. AIR 1963 Kerll! (DB). Act t4 


Code (190S)f J O 34*7 14 ?* ** m ° rtgaS ° r “ < C * 

..^‘LcktoC 7 d m e™ g a ag t Lrr panieti = 

payment of interest In the shape of rent by'enaE 

effect of converting such a mortgage into h fl aV - 6 
mortgage. It cannot be held thatwhenevR^c p, f 

mortgaged is 

a charge on the’'proper ty! “‘l^f T 

mortgage money at the tim A of 

remains in arrear I L R 20 All 4 m r 5!d eni Pbon if it 

1958 Ker L T 946 AIR 1959 kS -I 12 “5TK d ,rom * 
(Pr 29) (DB). K6r 112 < 11S ) (Pt B) 

possession-Startln^^ofnt To/Stabo 1 * 1 - t 3, r0COver 

s ee Limitation Act(l908), Art 148 
(Madh B) 1324. h * AlA 195 5 N U C 
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-S. G2 - Usufructuary mortgage — Implied term 
against converting land into desert by cutting trees— 
Garden land should not be converted into desert bv 

P - Act , 18 S 2 I' s - 58 - AIR 

19do N U C (Mad) o6/3. 


— S. 6k, - Suit for redemption bv mel kanomdar 
—Mtl kanom found tube void-Right to recover 
possession —iTeuancy Laws - Malabar Tenancy Act 
(XIV of 1930), S. 3 (20)). 

It is open to a mortgagor in a suit for redemption 
of a usufructuary mortgage to rely upon his title and 
recover possession, if it is found that the mortgage 
relied upon is void. But such possession he could 
become entitled to only on the strength of his title. 

Notwithstanding the mel kanom a jenmi continues 
to be the owner of the property and his title is not 
transferred by virtue of a melcharth or a mel kanom. 
Where, therefore, a mel kanomdar brings a suit lor 
redemption but the mel kanom is found to be void, 
he being in the position of a person entitled to only a 
limited right to redeem the mortgage is uot entitled 
to recover possession of the suit property. AIH 1955 
N U C (Mad) 77. 

-S. G2 — Right of redemption when arises—Usu¬ 
fructuary mortgagee entitled under deed to appro¬ 
priate usufruct of property for 50 years—Property 
allowed to be sold for .arrears of land revenue 
which he was bound to pay under the terms—Suit by 
mortgagor for redemption — Mortgagee cannot resist 
suit on ground that it is premature—See T. P. Act 
(1882), S. 60. AIR 1954 Mys 187. 

-S. 62—Usufructuary mortgage — Right given to 

mortgagee to induct tenants for appropriating 
usufruct of land in lieu cf interest—Suit for redemp. 
tion—Settlees on land claiming to be permanent 
tenants -Settlement of land held not valid beyond 
period of mortgage and on redemption of mortgage 
settlees were liable to be evicted. See T. P. Act (1882), 
S. 76. AIR 1963 Pat 2G (DB). 

-Ss G2, 60—Suits for redemption and possession— 

Distinction pointed out — See Limitation Act (1908), 
Art. 148. AIR 1957 Pat 452 (DB). 

-S. G2—Usufructuary mortgage and lease of pro¬ 
perly back to mortgagor—Mortgage or lease --Test is 
whether two documents form part of one and same 
transaction. AIR 1957 Pat 24 (Pt A). 

-Ss. 62, 5S — Usufructuary mortgage — Rights of 

mortgagor after mortgage — Remainder of rights can 
be transferred. See T. P. Act (1332), S. 58. AIR 1952 
Pat 409 (DB). 

SECTION G3 


to-S. 63 — Waqf — Wakf by user — Mutawaliis 

making additions to wakf property (Mosque) — 
Original property and additions becoming one in¬ 
tegrated unit — Addition is accretion — Adverse pos¬ 
session by trustee. See Mahomedan Law—Wakf. AIR 
1956 S C 713. 

-S. 63 — Merger — To constitute merger there 

must be union of entire interest of lessor and 
lessee — Putni sale — Darputnidar depositing amount 
under S. 13 (4), Bengal Putni Regulation — He 
subsequently acquiring interest of another dar putni- 
dar in execution of his rent decree — Position of de¬ 
positing dar-putoidar being that of mortgagee there 
is no merger of darputni purchased by him. See T. P. 
Act (4 of 1882), S. Ill (d). AIR 1950 Cul 1 (DB). 

— S. 63 — Kandukrishi lease in favour of plaintiff— 
Mortgage of plaintiff's rights to the defendant — 
Government granting patta to defendant during sub¬ 
sequent settlement — Relationship of mortgagor and 
mortgagee is extinguished — S. 90, Trusts Act does 
not apply — Suit for redemption is not maintainable. 
See Trurts Act (1882), S. 90. AIR 1961 Ker 124. 


: S • 63 ."7 Usufructuary mortgagee getting adjoin, 
mg Kumki lands on Darkhast — Mortgagor's right 
to treat acquisition as accretion. 

When the usufructuary mortgagee, who is already 
in possession as usufructuary mortgagee of Kumki 
lands gets the adjoining Kumki lands on Darkhast 
luilising his position as a mortgagee, the mortgagor is 
entitled to treat the said acquisition as an accretion 
ana as part of the mortgaged property, and he is 
entitled t0 redeem the said acquisition along vvidi the 
mortgaged properties. AIR 1914 Mad 290, Rel. on. 

r 19 »Vn er L T 55 : 1959 Ker L J 2L9 : 1959 Ker 


Ss. 63, '<0 — Accession to mortgaged land—Mort¬ 
gagor’s right to redeem. 

When the mortgagee taking advantage of his posi¬ 
tion at a mortgagee acquires a strip of land adjoining 
the mortgaged property and the Government prefers 
the mortgage in giving registry of the land to him 
and the mortgagor was not party to the registry pro¬ 
ceedings, the mortgagor is entitled to redeem this 
piece ot land along with the mortgaged property by 
paying the amount paid by the mortgagee for obtain¬ 
ing the registry. 1959 Ker L R 236. 

S. 63 — Rule of law that whatever is affixed to 
the soil belongs to the soil does not apply in India — 
Mortgagor having only life interest constructing new 
structure after execution of mortgage deed — Mort- 
gagee is entitled to mortgage decree in respect of new 
structure : 6 Suth W R 223 and AIR 1961 Ker 147, 
Rel. on. AIR 1958 S C 789 and AIR 1901 S C 589, Foil. 
—Maxims — Quickquid inaedifactur solo, solo credit 
—Does not apply in India. 1964 Mad W N 651 r IL R 
(1965).l Mad 624 « 77 Mad L W 737 : AIR 1965 Mad 
1S5 (186) (Pt A) (Prs 8, 9) (DB). 

-Ss. 63, 70 — Accession — English rule as to 

fixtures — Applicability — Mortgage of land with 
cinema theatre building being built thereupon — 
Ceiling boards and exhaust fans held would not be 
part ot security as an accession. See T. P. Act (4 of 
1882), S. 70. AIR 1957 Mad 610 (DB). 

-S. 63 — Acquisitions by mortgagee — Mortgagor 

cannot claim acquisitions from mortgagee in circum¬ 
stances which do not briDg mortgagee within S. 90, 
Trusts Act (1882). 

The provisions of S. 03 of the T. P. Act, 1882 and 
S. 90 of the Trusts Act, 1882 have got to he read 
together. Though there appears to be some difference 
in the language, there is no difference in the principle 
embodied in the two sections. If the mortgagee gains 
any advantage, in circumstances which do not bring 
him within 90 of the Trusts Act, then the mort¬ 
gagor cannot claim it as an accretion to the mortgag¬ 
ed property. Thus it is for the mortgagor who claims 
the gains as an accretion to the mortgaged property, 
to show that it was acquired or made by the mort- 
gageee during the continuance of the martgage, 
making use or taking advantage of his position as a 
mortgagee and that too in derogation of his own 
right; and unless that is shown, the mortgagor would 
not be entitled to claim the acquisition made by the 
mortgagee as an accretion to the mortgaged property •' 
AIR 1932 PC 199 Rol. on. (1965) 2 Law Rep 639 
(Mys). 

to -S. 63 — Accession—Meaning of — Loss of 

mortgaged property by operation of law or otherwise 
— Mortgagor acquiring some interest therein 
Whether an accession — Accession can be availed or 
even after passing of mortgage decree which does 
not destroy mortgage security. See T. P. Act (loo*/» 
S. 70. AIR 1963 Pat 412 (FB). 

[Overruled in AIR 1907 S C 801.] 

Q-S. 63 — Mortgagee in possession •— Purchase 

by, of tenancy land in execution of decree far arrears 
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of rent - Acquisition - If accretion to mortgaged 
property — Position of mortgagee — (Trusts Act 
(1882), S. 90). AIR 1949 Pat 16, Overruled. 

A mortgagee in possession, while purchasing any 
subordinate interest under his mortgage iD execution 
of a decree for rent :for that subordinate interest 
which he was entitled to receive as a mortgagee, can¬ 
not be said to have purchased it by taking advantage 
of his position as a mortgagee or in derogation of the 
rights of the mortgagor. In making such a purchase 
the mortgagee in possession does not take any ad¬ 
vantage of his position as a mortgagee so as to come 
within the ambit of S. 90. Trusts Act and his purchase 
stands on the same footing as a purchase by a stranger. 
That being the position, it cannot be an accession to 
the mortgaged property under S. 90, Trusts Actor 
S. 03, Transfer of Property Act. There is no diffe¬ 
rence, so far as the purchase by the mortgagee in pos¬ 
session is concerned, whether the purchase was made 
by him without there being any competition by 
strangers or it was made after such competition. The 
purchase made by him stands on the same footing as 
the purchase made by any stranger. AIR 1949 Pat 
99, Foil.; AIR 1949 Pat 16. Overruled. Umraon 
Singh v. Chakuri Singh. ILR 37 Pat 236 t 195S Pat 
LRli 1958 B L 1 R 95 i AIR 1958 Pat 302 (303, 
304) (Prs 6,7, 9) (FB). 


—S. 63 — Landlord and tenant — Piecemeal re¬ 
clamation — Effect. 

The settlee may not, in the very first year, bring 
under cultivation the entire lands settled for the pur¬ 
pose of reclamation, yet he will be deemed to have 
come in possession of the entire area if it is measured 
out and demarcated for him, and he reclaims portion 
by portion in several years. 1956 Cri L I 543 ; 1955 
B L J R 595 j AIR 1956 Pat 116 (119) (Pt A) (Pr 10) 
(DB). 

-S. 63—Tree fallen on land — Right of mortgagee 

under Otti deed. 

A mortgagee under an Otti deed does not get a 
right to appropriate fallen trees. His right is restricted 
to taking the income of the properties. AIR 1S32 All 
500, Distinguished. I L R (1956) Trav-Co 998 s 1956 
Ker L T 880 i *AIR 1957 Trav Co 189 (193) (Pt E) 
(Pr 10) (DB). V ' 

——Ss. 63 and 63-A—Contract to the contrary—Upon 
redemption :-mortgagee :is not entitled to cost of im¬ 
provement exceeding the amount stipulated in mort¬ 
gage deed. AIR 1955 N U C lTrav-Co) 3483 (DB). 


-S. 03— Accretion to mortgaged property. 

By a partition in the mortgagor's tarwad and by 
sale deed executed by the different members who got 
shares in mortgage property i.e., plaiut item 1, the 
™ eD t d i nt mortgagee obtained the Jenmon right over 
8/B ot the whole property and the plaintiff got the 
,8“*, °, ver ?/8 share of the same. Plaint item 2 was 
land lying adjacent to item 1. This was Sirkar Puram- 
boke land and was obtained on registry by the mort¬ 
gagee by virtue of his position as mortgagee of the 
neighbouring land, that is, plaint item 1. 

Held, that the plaintiff was entitled to redeem 5/8 
share and the defendant to the remaining 3/8 share of 
this property. Neither of them couldfclaim exclusive 

(Pt A) V (Pr 5 h ) S (DB) Perty ' AIB 1952 Trft C ° 552 (553) 


63—Mortgage—Accretion—Mortgagee in 
session obtaining puduval registry of mortgaged 
party—He holds same for benefit of mortgagor. 
Trusts Act, S. 90. AIR 1951 Trav Co 109 (FB). 


» — m • 

>. 63—Accession to mortgaged property—M 
gagor if entitled to interest in all circumstances. 

^ ^ an ^solute rul® that a benefit or inti 
acquired by a mortgagee over the mortgaged prop 


in all cases and whatever the circumstances be, must 
be held in trust for the benefit of the mortgagor. If 
the mortgagee, by fraud or unfair or sharp practice, 
or behind the back of the mortgagor, obtains an 
advantage to the prejudice of the right of redemption, 
which though not legally due under, has yet 
its root in, the mortgage, that advantage must 
be held for the benefit of the mortgagor. But 
it is open to the mortgagee to show that he 
acquired the advantage by the mortgagor’s consent, 
or after a contest with him before the grant of the 
advantage, or otherwise so openly and fairly that he 
is equitably entitled to keep it. The fact that the 
mortgagor after ten years of persistent endeavour to 
get the registry in favour of bis tarward as against 
the mortgagee withdrew from the contest evidently 
allowing the registry to be made in favour of the 
rival-claimant cannot lead to the inference of any 
sharp practice by the mortgagee. At best it will only 
amount to a consent given by the mortgagor’s tarwad 
to the claims of the mortgagee for the legistry of the 
land in his favour in his own independent right. 1950 
Ker L T 476 : 1950 TCLR G58 : AIR 1951 T C 94 
(95, 96) (Pis 4, 5) (DB). 

SECTION 63.A 


SYNOPSIS 

(T. P. Act (1882), S. 63. A.) 

1. Scope of the section. 

2. Improvements by auction-purchaser in execution 

of mortgage decree. 

3. Nature of' improvements, to the cost of which 

the morgtagee is entitled. 

4. “Contract to the contrary.” 

5. The mortgagor shall be liable to pay the proper 

costs thereof. 

0. Law prevalent in Malabar, Travancore and Cochin. 


1. Scope of the section. 

-S. fiSA?— Applicability •— Agreement for sale — 

Purchaser taking possession—Purchase money—There 
is no debt—See Debt Laws — Bombay Agricultural 
Debtors Relief Act (28 of 1947), S. 22. ILR (1959) 
Bom 35. 


—~S. 63-A—Section does'not apply to transactions 
entered into before 1st August, 1949 in Kutch Stat<\ 
AIR 1955 NUC (Kutch) 4309. 


o. 63-A—Claim for improvements. 

The improvements must always be reasonable 
having regard to the nature and value of the estates; 
for if it were not so, a weapon would be put in the 
mortgagee’s hands with which he might greatly clog 
the right of redemption which he has no right to 
make more expensive than is necessary to keep the 
estate in good repair and working order to protect 
the title. And the mortgagee should inform the mort¬ 
gagor as soon as possible of the necessity or the 
intention to incur extraordinary expenses. The claim 
on the score of improvements if unreasonable, cannot 
be countenanced. ILR (1955) Mys 562 i AIR 1956 
Mys 14 (17) (Pt C) (Pr 13) (DB). 


2. Improvements by auction-purchaser in 
execution of morlgage decree. 

# —-S. 63-A—Bona fide improvements by transferee 
from prior mortgagee auction purchaser—Liability of 
subsequent mortgagee not party to prior mortgagee’s 
suit, tor value or improvements. 

Where a prior mortgagee brings a suit on his mort¬ 
gage without impleading the puisne mortgagee, 
obtains a decree and purchases the property in execu¬ 
tion of his decree, a subsequent transferee from the 
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decree-holder auction purchaser, who has effected 
bona fide improvements on the property is entitled to 
claim the value of improvements in addition to the 
amount due on the prior mortgage as a prior charge 
as against the puisne mortgagee who brings a suit to 
enforce his mortgage. 1946 TLR 518, applied. 1945 
TLR910and31 TLJ 360, held overruled by 1940 
TLR 518, Mathai Koshi v. Geevarghese Kathanar, 
(’50) 1950 Tray Co L R 511 (FB). 

8. Nature of improvements, to the cost of 
which the mortgagee is entitled. 

— S. 63-A—Improvements by mortgagee — Entire 
agricultural character of mortgaged property changed 
by putting up residential buildings—Mortgagee held 
had no right under terms of deed or under general 
law to make such improvement — Cost of improve¬ 
ment not available—Mortgagee held not entitled to 
compensation but to removal of material only. AIR 
1955 NUC (Ajmer) 4744. 

-S 63-A (2)—Mortgage of agricultural land — 

Construction of well by mortgagee—Benefit of sub- 
s. (2). 

Construction of a well by a mortgagee of an agri¬ 
cultural land may improve the value of the land but 
it does not follow that a well is always necessary to 
preserve agricultural land. If it is not proved that the 
construction of well was necessary to preserve the 
property or that it was constructed with the consent 
of the mortgager, the mortgagee will not be entitled 
to the benefit of sub-s. (2). The case would fall under 
sub-s. (I). AIR 1951 Ajmer 10 (11) (Pt A) (Pr 7). 

——S. 63 A—Improvement of mortgagee—No contract 
for recovery of costs—Effect. 

Before a mortgagee can recover the costs of impro¬ 
vement on mortgaged property he must prove a con¬ 
tract permitting him to make the construction and 
enabling him to recover the amount before redeeming 
the property. The .fact that the mortgagor did not 
object to the mortgagee constructing a house on the 
mortgaged ‘Khandhar’ land, will not show that the 
properties could not be redeemed unless the amount 
spent by the mortgagee was also paid. AIR 1956 
Bhopal 13(14) (Pt C) (Prs 7, 8). 

-Ss. 63-A and 72—Mortgagee’s right to value of 

improvements—Conditions. 

Where the mortgagee had not claimed that he 
improved the property in the circumstancts mention¬ 
ed in sub s. (2) of S. 03-A, nor was it his case that the 
mortgagor was ever called upon to preserve the pro¬ 
perty and he failed to take proper and timely steps to 
preserve the property. 

Held, that the mortgagee was not entitled^ to be 
credited for the amount spent by him. AIR 1950 Bom 
575 (576, 577) (Pt B) (Prs 4. 6). 

_S. 63-A—Claim for improvements—Party allow¬ 
ing decree ex parte — Claim cannot be entertained 
in appeal. 

Where the defendants allowed the decree to be 
passed ex parte against them, their submission that 
some improvements have been effected bv them in 
the land in dispute cannot be entertained in appeal. 
Improvement may or may not be a fact, but if the 
lower Court has not started any inquiry into that 
matter the defendants need thank themselves only 
and none else. They should not have allowed the 
decree to go ex parte against themselves. Note : But 
somehow or the other it appeared to the High Court 
that the defendants may have made some improve¬ 
ments in the land. Taking into consideration all the 
faotors involved in the case, Rs. 20 were allowed as 
a compensation. 11 J 6c K L R 134 i AIR 1953 J & K 
14 (15) (Pt C) (Pr 2). 


S. 63-A — Nature of improvement, to the cost 
ot which the mortgagee is entitled — Mortgagee to 
get costs of repairing the house falling or crumbling 
down and of big or small construction — He is en¬ 
titled to costs of construction allhough made not due 
to falling or the crumbling down of house. AIR 
19oo NUC (Kutch) 4309. 

-S. 63-A (2) — Preservation of property — Mort¬ 
gaged house in ruined condition-Covenant by mort¬ 
gagor to pay costs of repairs carried out by mort¬ 
gagee — Mortgagee incurring expenditure in repairs 
greatly enhancing value of property — Mortgagee 
entitled to cost of works along with mortgage 
money. See T. P. Act (1882), S. 72 (b). A 1 R I960 
Mad 24. 

S. 63- A (2) — Cost of suit instituted for recovery 
of possession of property cannot be considered an 
improvement. See Debt Laws — Madras Agricul¬ 
turists Relief Act (4 of 1938), S. 9-A (4). A I R 1954 
Mad 89. 

-S. 63-A — Putting up of house on agricultural 

land is not improvement since it does not enhance 
value of that land as agricultural land. (1965)2 
L R 639 (Mys). 

-S. 63-A—Improvements by mortgagee—Right to. 

Section 03-A is based upon the principle that the 
mortgagee cannot be allowed to “improve the mort¬ 
gagor out of his estate.” Under this section, the 
mortgagor will not only be entitled to the improve¬ 
ment but also he shall not be liable to pay the cost 
thereof, except in cases falling under sub-s. (2). The 
combined effect of sub-ss.(l) and (2) of S. 03-A is 
that, on no account, the mortgagee will be entitled 
to retain the improvement. Where therefore the 
improvements made by the mortgagee are not cover¬ 
ed by sub-section (2), the mortgagor is entitled to the 
improvements without payment of the cost thereof 
to the m .rtgagee, and the mortgagee or his assignee 
is debarred even from removing the materials of the 
improvements made by them on the property. 1960 
B L J R 311: AIR 1960 Pat 503 (503, 504) (Pr 3). 

-S. 63-A—Costs of improvements — When allow¬ 
ed to mortgagee. 

Under S. 03-A in order to entitle the mortgagee to 
the cost of improvements made by him on the mort¬ 
gaged property, it has to be shown that (1) they were 
necessary to preserve the property from destruction 
or deterioration, or (2) they were necessary to pre¬ 
vent the security from becoming insufficient, or (3) 
they were made in compliance with the lawful order 
of any public servant or public authority. 

Again the mortgagor is liable to pay only those 
costs of improvements which have been properly and 
reasonably incurred. I L R (1955) Pepsu 101 : AIR 
1955 Pepsu 87 (90) (Pt E) (Pr 9) (DB). 

-S. 63-A — Redemption suit — Costs for improve¬ 
ment of property incurred by mortgagee in possession 
during pendency of suit — Costs cannot be recovered 
from mortgager. See Civil P. C. (1908), O. 34, R. 7. 
AIR 1964 Punj 365 (DB). 

-S. 63-A (2) — Amount spent by mortgagee in 

effecting improvement, in order to increase yield 
from mortgaged land—Right to claim. 

Under S. 63-A (2) the mortgagee in possession, 
upon redemption of the mortgagee is entitled to the 
amount spent by him to preserve the mortgaged pro¬ 
perty from destruction or deterioration or to prevent 
the security from becoming insufficient. He is not 
entitled to the amount spent by him in order to 
increase the yeild from the mortgaged land so as to 
recompense himself in lieu of the interest due on the 
principal money. This is no ground in law tor 
granting compensation to the mortgagee in posses¬ 
sion, and S. 63-A cannot be attracted on this ground 
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the mortgagee in possession cannot be permitted to 
lay money in increasing the value of the estate ex- 
cept in circumstances which strictly fall within the 
four' corners of the section. 62 Pun L R 534 : A I R 
1960 Punj 480 (481) (Pt A) (Pr 5) (DB). 

-S. 63-A — Nature of improvements to the cost of 

which mortgagee is entitled — Otti and Kuzhikanom 
mortgage — Provision in mortgage deed both lor 
planting trees and constructing house on mortgage 
land — Mortgagee repairing dilapidated well which 
was absolutely necessary — Mortgagee held entitled 
to costs of repairing well. A I R 1955 N U C (Trav- 
Co) 3483 (DB). 

-S. 63-A — Improvement by mortgagee — Cost of 

droppings in case of cocoinut trees, depends on 
nature of soil and fertility—Property situate at back¬ 
water — Allowing one tenth of cocoanuts for dropp¬ 
ings is not wrong. AIR 1955 N U C (Trav-Co) 544 
(DB). 

-S. 63-A — Stipulation for improvements to be 

effected by mortgagee. Only some of improvements 
effected — Mortgagee 7 is mot entitled to more than 
rateable proportion of amount provided for in deed. 

The law of landlord and tenant and mortgagor and 
mortgagee as administered in Travancore does not 
impose any restrictions on the freedom of the parties 
to make .contracts regarding value of improvements. 
That law recognises no distinction whether the value 
is fixed before the improvements are made or after it. 
The mortgagee and these holding under him are 
stipulations in the mortgage deed and for the items 
of works specified in that document they cannot get 
a higher value than that fixed by it. Where all the 
stipulated improvements have not been effected, the 
mortgagee is not entitled to claim more than the 
rateable proportion of the amount provided for in the 
mortgage deed. (1933) 23 T L J 369, Foil. 1952 
Ker L T 129 s I L R (1952) Trav-Co 152 i A I R 1952 
Trav-Co 295 (299) (Pt B) (Prs 14, 15) (DB). 


ACT (1882). S. 63-A. Note 3 

apply. In such cases the right of the mortgagor to 
improvements and the right of tbe mortgagee to cost 
thereof are subject to the contract into which the 
parties have entered in respect thereof. 1LR (19o5) 
Pepsu 161 s AIR 1955 Pepsu 87 (90) (Pt D) (Pr 9) 
(DB). 

63-A—Improvements to mortgaged property- 
provision in mortgage deed that mortgagee would be 
entitled to get only one half of value of improvement 
at time of redemption—Tenants of mortgagee would 
be bound by such provision and would get no better 
rights than the mortgagee himself. ILR (1955) Trav- 
Co 190. 

-S. 63-A—Mortgagee given possession with direc¬ 
tions to make specific improvements—He cannot 
make other improvements aod claim compensations 
for them—But he is entitled to remove materials. 

It is for an owner to decide what use he should 
make with his land and if a mortgagee or lessee is 
given possession of a land with specific directions as 
to what he should do with it or wbat improvements 
he should make thereon, he cannot disobey those 
directions or make such use as he in his wisdom 
deems fit or claim compensation for improvements 
effected according to his whims aad fancies. If the 
mortgagor does not wish to pay for such improve¬ 
ments, the mortgagee is entitled to remove the mate¬ 
rials. (1928) T L J 195, Relied on. 1952 Ker L T 129 : 
ILR (1952) Trav Co 152 i AIR 1952 Trav-Co 295 
(299) (Pt C) (Pr 16) (DB). 

5. The mortgagor shall be liable to pay the 
proper costs thereof. 

——S. 63-A—New construction by mortgagee — Per¬ 
mission of mortgagor is necessary under R. 679, 
Kutch Shirasta — It may be given when construction 
is made or may flow from a stipulation in bond— 
(Kutch Shirasta Sangraha, R. 079). AIR 1955 N U C 
(Kutch) 4309. 


4. "Contract to the contrary.” 

“ 7 “S. 63.A— 1 "Contract to the contrary”—Mortgagor 
stipulating to pay only cost of improvement — In¬ 
terest on cost. 

Section 63-A applies only if there is no contract 
between the parties. But where the mortgage-deed 
makes an express reference to improvements, in that 
the mortgagor will be liable to pay for the money 
spent by the mortgagee on improvement and there 
is no stipulation about payment of interest on this 
money then the interest on the money spent on im- 
provements £ not payable by the mortgagor. A I R 
1951 Ajmer 28 (30) (Pt B) (Pr 12). 

-S. 63-A — Contract to the contrary — Improve¬ 
ment not of nature mentioned in sub-s. (2) — Mort- 

ioIcwtt 2** he has a 8 reed to become liable. A I R 
1955 N U C (Kutch) 4309. 

- S. 63-A — Contract to contrary — Mortgage of 
house with possession — Mortgagee to get annual 
maintenance and repair costs — Mortgagee entitled 
to costs incurred for preservation of house in its 
original condition—Suit for redemption — Mortgagee 
held entitled to special repairs cost incurred in keep- 

Slwm * w« ound condition - A I R 1950 Kutch 74 
1/4) (Pt A) (Pr 1), 

:— S * ® 3 ‘A — Applicability:— Contract to the con¬ 
trary—Effect of. 

Section 63—A can be applicable only to tho 3 e cases 
wnere there is no contract between the parties with 
t° improvements made by the mortgagee. 
Where there is a stipulation between tbe parties to a 
mortgage that certain specific and no other Improve- 

“JP* ° an be made and , tbat tbey sbaB be subject to 
auoh terms as are agreed upon, the section does not 


—S. 63-A — Improvements by mortgagee — Subse¬ 
quent sale by mortgagor — Purchaser seeking to re¬ 
cover possession of property as it stands must pay 
mortgagee costs of improvements. 

A mortgagee may create a paradise on the mort¬ 
gaged property for himself but the mortgagor is not 
bound to pay for all those improvements if they are 
inseparable from the mortgaged property. But a per¬ 
son purchasing the property as improved from the 
mortgagor, must pay the mortgagee the costs of the 
improvements if he claims possession of the property 
as it stands. AIR 1950 Kutch 14 (14) (Pr 6). 

——-S. 63-A—Mortgage before introduction of S. 63-A 
—Improvements by mortgagee — Right to costs- 
Contract to the contrary. 

Where the terms of the mortgage deed executed 
before the insertion of S. 03-A or the coming into 
force of the Gwalior Transfer of Property Act, al¬ 
lowed the mortgagee to make improvements and re¬ 
pairs and to recover the costs from the mortgagor at 
the time of the redemption of the property, the ques- 
tlon of the costs of improvements must be determined 
with reference to the terms of the mortgage-deed and 
to the principle of common justice that the mortgagee 
is entffled to recover from his mortgagor the reason¬ 
able and proper costs Incurred in making lasting im- 

Km 0 A 19 0 S nT 84; 43 Bom 69 : 45 Bom 

a 3 (7) ( A pt R B) 9 (Pr^ 5) m 2 0 ‘ ReL on ’ AIR 1952 Madh ' B 

S? 6 ? IT ‘ Muramat shakasht rakhat’ - 

SitU/SS ^“"Stipulation t0 pay costs °* breakage and 
destruction—Proper interpretation. 

The phrase 'Muramat shakasht rekhat* does not 
include destruction of the mortgaged property by the 
mortgagee himself at his own sweet will irrespective 
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of its nature and condition. The stipulation that the 
mortgagor shall pay the cost: of ‘shakasbt’(breakage) 
and ‘rekhat’ (destruction) cannot be taken to mean 
that the mortgagor thereby binds himself to pay the 
expenses which the mortgagee may incur in breaking 
or demolishing the mortgaged property and then in 
rebuilding the same. 

Reasonably interpreted the stipulation only means 
that the mortgagor takes upon himself to pay the 
cost of repairs or rebuilding in case of breakage or 
destruction, which are due to natural deterioration or 
by some other act of nature beyond the control of the 
mortgagee and not undertaken by him at his own 
initiative and out of his own sweet will. ILR (1955) 
Pepsu 1G1 : AIR 1955 Pepsu 87 (89) (Pt B) (Pr 4) 
(D3). 

-S. 63-A—Costs of repairs and rebuilding — Rea¬ 
sonableness—Test of. 

Even in the case of natural decay or destruction of 
the mortgaged property by some unforeseen calamity, 
the expenditure on its repairs or rebuilding should be 
reasonable. What constitutes a proper and necessary 
expenditure is a question of fact depending upon the 
circumstances of each case. Among other things re¬ 
gard must be had to the nature, situation and value 
of the property mortgaged, financial condition and 
position of the mortgagor, the amount that he could 
and would have himself spent under the circum¬ 
stances and the bona fide intentions of the mort¬ 
gagee. 

Thus where the entire structure of three shops 
mortgaged for Rs. 2,000 was demolished from its very 
foundation and a new double storeyed building was 
raised in its place at an alleged expenditure of 
Ps. 13,000 that is, more than six times the mortgage- 
debt and with the addition of interest claimed thereon 
the liability of the mortgagor went to ^more than 
twenty times the debt. 

Held, that the demolition of the shops was not due 
to or necessitated by any act of nature; or could the 
huge expenditure on the new construction be regarded 
reasonable. ILR (1955) Pepsu 161: AIR 1955 Pepsu 
87 (89) (Pt C) (Pr 6) (DB). 

—S. 63-A—Costs of improvement—Ordinary mort¬ 
gagee is entitled to three-fourth of cost—In Paravoor 
Pakuthy there is no recognised custom allowing only 
one-fourth cost—(Custom—Costs of improvements by 
mortgagee). AIR 1955 NIIC (Tray.Co) 3483 (DB). 

-S. 63-A — Improvement bymortgagee—Cost of 

levelling land for plantation — One third of costs 
should be allowed. AIR 1955 NUC (Trav-Co) 544 
(DB). 

-S. 63-A—Improvement by mortgagee — Mode of 

valuation of fruit bearing trees in Kottayam District 
as in other part of State, is to allow the tenant or the 
mortgagee three-fourths of value of improvements 
effected by him. AIR 1955 NUC (Trav-Co) 544 (DB). 

-S. 63-A—Value of improvements. 

There is no justification for restricting the value of 
improvements payable to the usufructuary mortgagee 
to the amount advanced under the mortgage. 1953 
Ker LT 527 : AIR 1953 Trav-Co 441 (442) (Pt A) 
(Pr 3) (DB). 

-S. 63-A—Landlord and tenant — Improvements— 

Mode of assessment. 

W'here the lease deed provides as to how the value 
of bearing aDd non-beariDg trees, and of the build¬ 
ings, is to be ascertained and paid for at the time of 
redemption the rights of parties in regard to their 
contractual relationship have to be respected, even 
though this is at variance with the general rule relat¬ 
ing to value of improvements, that is, that the tenant 
would be entitled to three.fourths of the value of 
trees planted, and to the full value of the buildings. 


The improvements are to be valued at the time of 
redemption od the terms previously agreed to, though 
such redemption is long after the expiry of the period 
fixed. ILR (1953> TC 41 i AIR 1953 Trav-Co 299 
(300) (Prs 5, 6) (DB). 


6. Law prevalent in Malabar, Travancore 

and Cochin. 


-S. G3-A—Suit for redemption —Value of coconut 

trees planted on land—Deduction towards dropping 
of coconuts—(Improvements—V’alue of.) 

lu calculating the value of the coconut trees planted 
in the mortgaged land, the deduction towards the 
droppings of coconuts should be the one fourth of 
the total number of nuts and not the one fourth of 
the tender nuts which have not passed the stage of 
dropping. 15 K L T 717 and 1950 K L T 19, Foil. 18 
T L J e09, Dist. AIR 1952 Trav-Co 507 (507) (Pt A) 
(Pr 3). 


-S. 03 A— Redemption -suit -- Mortgagee claiming 

value of improvements—Mortgagee denying liability 
for improvements in suit against tenants — Estoppel 
— Res judicata — (Evidence Act (1872), S. 115) — 
(Civil P. C. (190S), S. II). 

Where in a suit for redemption the mortgagee 
claimed the value of improvements and in a previous 
suit by him against the tenants ior their eviction, he 
had denied any liability to pay for improvements, 
and to that suit the mortgagor was impleaded as a 
pro forma party. 

Held, that no case of estoppel was made out as no 
one was affected to his prejudice by the denial of the 
mortgagee, that there was no case of res judicata be¬ 
cause the mortgagor was impleaded in the former suit 
purely as pro forma party and that therefore there 
was no legal impediment to the mortgagee claiming 
the value of improvements. 1952 Ker L T 43 : A I R 
1952 Trav-Co 191 (191) (Pr 3) (DB). 


©—S. G3A—Improvements by sub-mortgagee. 

According to the custom prevalent in Malabar, 
Cochin and Travancore the right of possessory mort¬ 
gagees to get value of improvements effected by them, 
independent of any agreement in that behalf but in 
the absence of an agreement to the contrary, has 
been recognised. Thus, where the sub-mortgagee in 
Travancore holding under a possessory sub-mortgage 
effects improvements in the mortgaged property, he 
is entitled to get the value of those improvements, at 
the time of redemption of the mortgage, though the 
mortgagee was not authorised to effect improvements. 
Chandi Avira v. Thomman Varkey. 1951 Ker L T 7 : 
ILR (1951) Trav-Co 209 i A I R 1951 Trav Co 109 
(117) (Pt F) (Pr 23) (FB). 

-Ss. 63A and 51-Value of improvements-Valua- 


a (Malabar Law). 

'he bearing trees have to be valued on the basis ot 
yield thereof. The normal rule is that the> deduc* 
a for “droppings” is that one-fourth of the total 
nber of nuts on a tree has to be deducted on toat 
ount. The normal rule would seem to be one- 
rth in respect of maintenance as well. ILK (ivou 
iv-Co 282 (DB). 




-S. 64 - Sale alleged to be nominal - Burden on 
ntiff—Beneficiary to prove the allegation-Unus 
I discharged. 

,’here property is conveyed by an owner to am>- 
■ person by a valid registered instrument, which 
ollowed by transfer of registry, the burden lie, 
vily upon the person who alleges himself _ t 
beneficiary to show that the real title did not 
; and that the ostensible vendee is a mere n 
ler. This burden can be discharged by the bene 
ry by satisfying the well known criteria, namely, 
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■'ll the motive for the transaction, (2) the source of 
purchase money relating to the transaction, (3) the 
custody of the document of title, and (4) the subse¬ 
quent facts of possession. (1964) 1 Mad L J 306. 


SECTION 65 


-Ss. 65, 55, 68 — Benefit of contract — Rights of 

mortgagee or chargeholder — (Civil P. C. (1908), 
0,34, R. 6)—(Coniract Act (1872), Ss. 40,42)—(Trusts 
Act (1882), Ss. 3, 94). 

The general principle is that a stranger to a contract 
is not ordinarily entitled to claim rights under the 
contract but there are a few exceptions. One excep¬ 
tion is that if as a result of a contract between two 
persons a trust came into existence for the benefit 
of a third person, that third person can claim rights 
under the contract without being a party to that 
contract. 

There may be special cases where a trust might 
come into existence but that would depend on the 
exact terms of the deed of transfer. 

Thus, where the deed of sale of mortgaged properly 
executed by the mortgagor did not lay any obligation 
on the vendees to discharge the debts due to the 
mortgagee and all that the deed laid down was that a 
certain sum of money was left in the bands of the 
vendees so that they might pay off the debts due to 
the mortgagee, upon a suit brought by the mortgagee 
against the vendee: 

Held, that the deed did not create any obligation. 
Since mere retention of money for the purpose of 
payment could not bring into existence a trust, the 
vendeB held the money merely as an agent of the 
vendor and not as a trustee. Even if '.a trust had 
come into existence, it might have been possible for 
the creditor to enforce his rights under the decree, 
which he had already obtained against the veador, 
against the trustee, but in no case could the creditor 
bring a fresh suit against the trustee. For, no rights 
■superior to the rights available against the vendor 
could be available against a trustee in a trust created 
by him, and consequently a fresh suit could not be 
entertained. AIR 1932 Oudh 82, Distinguished. 
1954 All W R (HC) 7 : 1954 All L J 147 r AIR 1954 
All 348 (350) (Prs 3, 5, 6). 

-S. 65 (a) — Benefit under S. 43 when available 

— Knowledge of facts bow far required — Indepen¬ 
dent enquiry not necessary — See T. P. Act (1882), 
S. 43. AIR 1957 Andh-Pra 288. 


-S. 65 (a)—Defective title of mortgagor—Suit for 

mortgage money by mortgagee in possession — Inte¬ 
rest on mortgage money during period of possession 
—Admissibility. 

Where a suit filed by a mortgagee In possession 
against the mortgagor tor recovery of mortgage 
money on the ground of absence of title in the mort¬ 
gagor is decreed and interest on decretal amount is 
awarded from the date of decree to the date of pay¬ 
ment as per personal covenant by the mortgagor; 
then so long as such mortgagee continues in posses¬ 
sion of the property, he would not be entitled to inte- 
on decretal amount. 1981 Mad W N 681 : 

1 Mfd L j 229 « 75 Mad L W 236, AIR 1962 
Mad 395 (395) (Pt B) (Pr 2). 


- l 95 and 68 — Breach of covenant prescrib 

in S. 65—Remedy of mortgagee. 

Section 08 only enumerates the conditions unc 
which a mortgagee can sue for the mortgage mom 
It does not in terms provide a remedy for any brea 
of the covenants prescribed in S. 85. Section 08 
therefore independent of S. 05, and the view tf 
the only remedy of the mortgagee for breach of 
covenant under S. 05 is to sue for the mortga 
“°“ e y cannot therefore be supported. 1955 M 
W N 900 1 AIR 1956 Mad 128 (129) (Pt A) (Pr 2) 


-Ss. 65 and 52 — Mortgage extinguished as result 

of auction sale in execution of decree on prior mprt- 
gage—Property reverting to mortgagor—Extinguish¬ 
ed mortgage is revived. 

Suit on mortgage pending. Subsequent mortgage 
on same properties during pendency of suit. Prooer- 
ties sold in execution of decree obtained in suit. Pro- 
perty goes to auction-purchaser free of charge created 
during pendency of suit. Some items of such pro¬ 
perty coming back to subsequeut mortgagor by com- 
proome. Liability again fastens to such property. 
A I R 1954 Trav-Co 38 (40) (Pt C) (Pr 6) (DB). 

-S. 65 (c)— Extinguishment of right of redemp¬ 
tion by operation of law—Sale for arrears of Govern¬ 
ment revenue — Held on facts that rights of sub¬ 
mortgagee on account of whose default revenue sale 
was occasioned, became vested in appellant and 
defendant No. 2 in whom also became vested rights 
of purchaser at revenue sale. See T. P. Act (1882), 
S. 60. AIR 1953 TravCo 563 (DB). 

SECTION 65-A 


®-S. 65-A — Mortgagor’s power to lease prior to 

enactment of S. 65-A — Permanent lease granted — 
Burden of proof — Binding effect of lease on mort¬ 
gagee. 

Under the law as it stood prior to the enactment of 
S. 65-A, the question whether the mortgagor in 
possession has power to lease the mortgaged proporty 
has got to be determined with reference to the autho¬ 
rity of the mortgagor as the bailiff or agent for the 
mortgagee to deal with the property in the usual 
course of management. It has to be determined on 
general principles and not on the distinction between 
an English mortgage and a simple mortgage or on 
considerations germane to S. 08. 


So considered, a mortgagor in possession may grant 
a lease conformable to usage in the ordinary course 
of management but is not competent to grant a lease 
on unusual terms or authorise the use of land in a 
manner or for a purpose different from the mode in 
which he himself has used it before he granted the 
mortgage. Consequently, if the mortgagor, after he 
has granted the mortgage, deals with the property in 
the usual course of management, the interest created 
by him may be rightly deemed operative against the 
mortgagee : 21 Cal W N 88, Appr.; 20 Cal W N 350, 
Not Appr. 


In order that it may be so operative, it is for the 
lessee if he wants to resist the claim of the mortgagee 
to establish that the lease in his favour was granted 
on the usual terms in the ordinary course of manage¬ 
ment. Such a plea if established, the burden of pro¬ 
ving which is upon him, furnishes a complete answer 
to the claim of the mortgagee. If the lessee fails to 
establish this position he has no defence to an action 
at the instance of the mortgagee that the lease is not 
binding upon him. 


Note.— In this case there was no allegation on be¬ 
half of the lessee that the grant of the permanent 
lease was a dealing with the mortgaged property in 
the usual course of management by the mortgagor. It 
was held that in the absence of any such plea the 
permanent lease could not prevail against the moit- 

?« g0 J 5 V K £ makshaya Narain Singh v. Chohan Ram. 
1952 S C A 807 i 1952 S C J 553: (1953) l M L ? 

IV l?n 2 of d L \2iS : 1953 S C R 108 » 1953 B L J 

R 1 1 ILB 31 Pat 1020 i 60 Mad L W 549 : AIR 1952 
S C 401 (403, 404, 405) (Pt A) (Prs 5, 6,12,14) 


-Ss. 6oA, 108 (C) and 3 — Sub-s. (3) — Simple 

mortga go - Mortgagor’s right to grant lease does not 
end - Between lessor and lessee, lessee cannot say 
that lessor should have taken consent of his mort¬ 
gagee according to clause in mortgage deed — Non 
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disclosure of mortgage does not invalidate lease — 
Lease in contravention of S. 65-A is not void as 
between lessor and lessee — Lessee must be deemed 
to have constructive notice of registered mortgage — 
Lessee s suit avoiding lease and for damages, when 
maintainable stated. AIR 1955 N U C (All) 1691 
(DB). 


— Ss. 65-A end 59.A— Simple money decree-holder 
purchasing equity of redemption in execution of his 
decree against the mortgagor cannot question vali¬ 
dity of mortgage—See Transfer of Property Act (4 of 
1882), S 59-A. AIR 1961 Andh-Pra 183 (DB). 

-S. 65-A—Mortgagor acting in contravention of the 

section — Specific Relief Act (1877), S. 42 — (Per 
Thadaui Ag. C. J.) 


Where a mortgagor, while lawfully in possession of 
the mortgaged property acts in contravention of the 
provisions of sub-s. (2) of S. 65-A the lease so created 
by the mortgagor will not be binding upon the mort¬ 
gagee, it is wholly unnecessary for him to bring a suit 
tor a declaration that it is not binding upon him. The 
mortgagee may affirm or treat the lease granted by his 
mortgagor as a nullity, there being nothing to set aside 
or cancel as a condition precedent to his right of 
action : 34 Cai 329 (PC), Foil. ILR (1949) 1 Assam 
198 s A I R 1951 Assam 101 (102, 103) (Pt B) (Prs 9, 
10) (DB). 


—-S. 65-A—Scope of—Lease by mortgagor pending 
suit by mortgagee — Purchaser at Court sale — If 
affected — Doctrine of lis pendeDS held attracted — 
See T. P. Act (1882), S. 52. AIR 1959 Bom 19 (DB). 

-Ss. 65-A and 66 — Permanent lease executed by 

mortgagor during continuance of simple mortgage — 
Both transactions being before 1929 S. 65-A not 
applicable — Permanent lease is binding on mort¬ 
gagee if security has not become insufficient within 
S. 66. 

Where a simple mortgage and a permanent lease by 
the mortgagor are executed before 1929 and the 
question is whether the lease is binding on the mort¬ 
gagee, S. 65-A which is not retrospective has no 
application and the question has to be decided in the 
light of S. 60. 

Section 66 confers wider powers on the mortgagor 
and in determining whether the mortgagor has ex¬ 
ceeded his powers in granting a permanent lease 
during the continuance of a simple mortgage, the 
only test which must be applied is to see whether the 
act of the mortgagor impairs the security so as to 
render it insufficient. If the security has not been 
rendered insufficient the act is within the competence 
of the mortgagor and is binding on the mortgagee, 
however much it may be condemned as amouotiQg to 
a destructive or permanently injurious act : Case law 
discussed. 51 Bom L R 820 : AIR 1950 Bom 71 (72, 
73) (Prs 4, 10). 

— Ss. 65-A, 52 and 109—Applicability—Mortgagor 
taking mortgaged property on rent — Sub-lease by 
mortgagor after final decree in mortgage suit would 
not be a lease to which S. 65-A would be applicable 
—See T. P. Act (1882), S. 52. 1959 M P C 317. 


-Ss. 65-A (2) (b) and G9-A (3) and (4) - Scope 

and effect — Whether a Receiver appointed under 
S. 69 A is bound by a contract entered into by the 
mortgagor which the tenant in possession of the 
mortgaged property subsequent to the creation of the 
mortgage and subsequent to the creation of a tenancy 
— Whether the Receiver is the agent of the mort¬ 
gagor in respect of all agreement. 

In the instant case the loan and the agreement for 
repayment of it took place after the creation of the 
tenancy and had nothing to do with the tenancy 
itself as part of it. It was an independent arrange¬ 
ment or agreement regarding repayment of the loan 


from out of the rent payable by the tenant. It is not 
a term of the lease and it is not also a convenant em¬ 
bodied in the lease transaction. 

The words “shall be deemed to be the agent’" 
occurring in S. 89-A, Cl. (3) of the Transfer of 
Properly Act (4 of 1882) makes it clear that the 
Receiver is only an agent by a fiction. The fiction is 
created for the specific purpose of holding the mort¬ 
gagor liable for the acts and defaults of the Receiver 
appointed under S. 69 A of the Act. It does not flow 
from this that the Receiver is bound by every agree¬ 
ment entered into by the mortgagor with the tenant 
unconnected with the transaction of lease as in the 
present case. Thus the Receiver is not bound to 
honour the agreement and he is entitled under 
Cl. (4) of S. 69-A of the Transfer of Property Act, to 
sue for and recover all the income which the mort¬ 
gagor was entitled to form property. (1963) l M LJ 
160 i 76 Mad LW 99: 1963 Mad W N 160 t I L R 
(1963) Mad 681 i AIR 1963 Mad 449 (450) (Prs 1, 3, 
4). 


-S. 65-A — Lease offending the section—Effect- 

Acquisition of occupancy rights—Lessee held, would 
be tenants from year to year — Plaintiffs, holding 
lands as ryots on commencement of Madras Act 1 of 
1908—They acquired occupancy rights—See Tenancy 
Laws—Madras Estates Land Act (1 of 1908), S. 3(5) 
and (15). AIR 1950 Mad 19 (DB). 

-S. 65-A—'In the ordinary course of management" 

—Test is to see if mortgagor would have granted 
lease, if he had known he would continue indefinitely 
as full owner of property. AIR 1955 NUC (Mad) 
2428. 

-S. 65-A — Lease created in contravention of — 

Lease is not binding upon mortgagee — Suit for 
declaration is not necessary — Mortgagee may affirm 
or treat lease as nullity—(C. P. Code (1908), O. 21, 
R. 98). AIR 1955 NUC (Mad) 2428. 

S. 65-A—Ss. 50 and 65-A are subject to S. 52. See 
T. P. Act (1882), S. 50. AIR 1954 Sau 82. 

-S. 65-A—Lease after suit on mortgage — Vali¬ 
dity — Mortgagor cannot execute lease ot mortgaged 
property during pendency of such suit. See T. P. Act 
(1882), S. 52. AIR 1957 Trav-Co 292. 


SECTION 66 

E)-S. 66—Scope—Mortgagor’s power to lease — 

Applicability of section. 

Section 60 has nothing to do with the mortgagor’s 
power to lease the mortgaged property. Section 68 is 
a statutory enactment ot the powers of the mortgagor 
in possession in regard to waste of mortgaged pro¬ 
perty. The mortgagor in possession is not liable for 
what in terms of the English Law of Real Property is 
known as permissive waste i.e., for omission to repair 
or to prevent natural deterioration. He is, however, 
liable for destructive waste i.e., acts which are 
destructive or permanently injurious to the mortgaged 
property if the security was insufficient or would be 
rendered insufficient by such acts. This section there* 
fore has no application to the grant of a lease by the 
mortgagor in possession. Kamakshaya Narayan Singn 
v. Chohan Ram, (1952) S C A 807 . 1952 S C J 
553 i (1953) 1 M L J 12 : 1952 All L J 710 : 1956 
5CR 108:jl953BLJR 1: ILR31 Pat 1020. 66 Mad 
L VV 549 « AIR 1952 SC 401 (404) (Pt B) (Pr 10). 

-Ss. 66, 65-A — Permanent lease executed by 

mortgagor during continuance of simple mortgage 
Both transactions being before 1929 S. 6oA not 
applicable - Permanent lease is binding on mort¬ 
gagee if security has not become insuffiment within 
S. 66. See T. P. Act (4 of 1882), S. 05A. AIR 195a 

Bom 71. 




i &&rniWM^Mmk^^&^MA 

oi#iigf;|prpigsii|^p^d||t^jfe =ii®|lS#^rfjri|^psiiS!^MH ; 

i#ffg%pffiy§pSiiSfcJ#pMf bp m#iP4fe|iillilS^ii : iliisslM4iii= n 

Ig^fe^fliggiYi^tgigtffsg^^p wmm ggf^« ? gaag^gagas gaga^gaggr-aBEae 

irfetOfe pliiStellillplIpitotol mflftrti fjaSrtfc 

Giftg Pisiilg^fcife ;fpp^?pliSii dcia= p|pii|g^i§ ^smmmmm ; »p#sps|ppi§ _ : 

dflift l|i5lPlMp^te9P4@# Wliiift .Ills |WMteitePP5-lli#Wflliitt IV 

VMtM i:M iiiK^ifP^p 

IflMfff iSMftiiBHIM^pirlllWH l®H;i|i#iSiM> Mglfteil l^i^Siilipiilopi 

r#biP^ |L- a HI= f i_- : = bJL =- ; ^ ^ !UdL 

Mptf-# Mi^S yfigNR ifjQ|gtl%f* jggp s^-jg flg#jifiS;Ptjfefg i liiP iP tejg fgfeiif BMii : 

Vi#0®l;fi- ±==lfbIVjl = j^g^l^!1.^g=||.|li|:.|fiEVIj- Vj§= V#sivl'IVj^fellU VVV:Vv -• 

7 ^^^ ^ 1 —— --'■§ rl?- .-^i.,—_ ^ : =— P: : -i-lT : ;~':~- - -> >■:=•- y = 2 » : : .=. ?£ ~ ~f ~ - - P P ;-> - V =.- 

^SlS fgg aii a jrgjS gifiss^lglpglggfJl^ SE^uIppgjFgyjfgEHig | 

^ _' __ == _ = _ __"___ ____®tlisiftiiliilESpieg^ r 

^ ig j=s.-- ? gp |JS|ygjjy'gi||gVI f®r§ qpfjg, 

^pjplpfl® JjpCT f Mj^^irfeg EgiSip&rfl f I® ptPpfff 5Rj 0 ® 1 

1.'-.:..... ;■ ;■;.7 •••... !•"• . ... •• ■ y :;•.■• •■ ~_ ‘b>~ 4,^S P ;v;^_ E 

- -ss&gTas. -r^; -==“== — —?r': r :r ^ j ----- 

;|^f pEEiagjli^^jBgf ^^gg^gjgg|l®a 

Iii|l|fH3|iCPf 31! (I^ft^WWIW®(rfl!j |I^’i^SJteil'fffitirlffi 

S~ Mgltf^l jgfe?1i ii ggggs j ||g^ i 
































































































































































































































































TRANSFER OF PROPERTY ACT (1832). S. 67, Note 1 


la a suit for sale by the hypothecatee after he has 
oecome the owner ot certain items comprised in the 
hypothecs the argument that all those items should 
again be brought to sale is absolutely untenable. 1950 
Xer L T 3S3 : 1950 T C L R GS3 i AIR 1951 Trav-Co 
101 (102) (Pt A) (Pr 3) (DB). 

* Ss. 67 and 60 — Purchase by hypothecatee of all 
items iu property — Purchase in respect of some in- 
Iructuous — Integrity of mortgage, if broken. 

Where the hypothecatee purported to purchase all 
the items comprised in the hypotheca but the pur¬ 
chase of some items proved to be infructuous, the 
charge remains alive in respect of those items but the 
integrity of the charge is broken. 1950 Ker L T 383 : 
1950 TCLR 633: AIR 1951 Trav-Co 101 (102) 
(Pt B) (Pr 4) (DB). 

-S. 67 — Prior and puisne mortgagee — Both 

suing and obtaining decrees and‘purchasing mort¬ 
gaged property — Prior mortgagee obtaining posses¬ 
sion — Remedy of puisne mortgagee later purchaser 
is to file a suit to redeem the prior mortgagee — Civil 
P. C. (1908), O. 34, R. 1. 1951 Ker LT 193: AIR 1951 
Trav-Co 36 (37) (Pr S) (DB). 


Held, (i) that for limitation, the correct article ap¬ 
plicable was Art. 132 and not Art. 147 of the Licaital 
tion Act. (ii) that the default clause was for the 
benefit of the mortgagee and the mortgagor could not 
by any default of his own curtail the period of limi¬ 
tation. The mortgagee, therefore, had an option 
either to institute a suit at once or to wait till the 
full period of the mortgage had elapsed. The last 
instalment was payable on 20th March, 1935 and the 
suit having been instituted on 10th July, 1954 was 
within limitation, (iii) that though the possession 
was not given still the mortgagee had an option to 
wait till the expiry of the full period stipulated for 
the payment of the mortgage money. (1957) Raj L\V 
143 : ILR (1956) 6 Raj 1023. 

4. Effect of foreclosure. 

-S. 67 — Foreclosure — Foreclosure is effected by 

Court — When possession is eventually taken, it is in 
pursuance of decree of Court and not in pursuance 
of contract which is superseded. AIR 1951 Nag 171 
(174) (Pt C) (Pr 21). 

5. Effect of confirmation of sale# 


2. “After the mortgage-money has 
become due.” 

-S. G7 — Mortgage money — If no date is fixed 

then the money becomes due on the date of the mort¬ 
gage and the limitation under Art. 132 would run 
irom the said date. See T. P. Act (1882), S. 60. AIR 
1955 Cal 194 (DB). 

—S. 67 — Suit for foreclosure which stipulates that 
the mortgagee is entitled to foreclose on failure to pay 
mortgage money is maintainable and is governed by 
Art. 133 of Hyderabad Limitation Act. See Limita¬ 
tion Act (1908), Art. 132. AIR 1953 Hyd 137. 

-Ss. 67 and 60 — Mortgage bond fixing time for 

redemption and containing default clause — Mort¬ 
gagee on default by mortgagor to pay interest issuing 
notice demanding entire mortgage money—Mortgage 
monev held became due on the date ot notice. See 
T. P. Act (1852), S. 60. AIR 1962 Mys 5 (DB). 

—Ss. 67, 60 — Mortgage money when becomes 
due — Clause providing payment of principal within 
certain period. 

Where according to the terms of a mortgage, the 
principal amount is to be paid within 3 years, the 
terms cannot be construed to entitle the mortgagee 
to seek payment any time within the period of 3 
■years as that would virtu illy render the clause nuga¬ 
tory by enabling the creditor to sue immediately if 
he chose. ( 51) 29 Mys L J 51 (53) (DB). 

-S. 67 - Limitation Act (1908), Art. 132 - Start¬ 
ing point — No period for redemption fixed but 
mortgagor to pay interest for a whole year and year 
by year — Mortgage money held became due after 
expiry of one year. AIR 1959 Puoj 249, Reversed. 
See Limitation Act (1908), Art. 132. AIR 1963 Punj 
25 (DB). 

-S. 67 - Limitation Act (190S), Art. 132 - The 

expression “money sued for becomes due” in Art. 132 
must also be read with reference to the same time as 
under Ss. 60 and 67 of the T. P. Act which provide 
for the accrual of the right of the mortgagor to re¬ 
deem and that of the mortgagee to enforce his secu¬ 
rity. See T. P. Act (1882), S. 60. AIR 1959 Punj 249. 
[Reversed in AIR 1903 Punj 25]. 

3. Failure to pay instalments. 

-S. 67 — Mortgage — Stipulation to pay by in¬ 
stalments — Default clause — Option to mortgagee 
with regard to limitation — (Limitation Act (1908), 
Art. 132). 


—S. 67—Final decree for sale obtained by mort. 
gagee—Transferee of mortgagor to get benefit for 
reduction of debt — Determination of claim under 
S. 24 of M. P. Act of 1951 and passing of order under 
S. 27 of that Act—Remedy of decree.holder is by 
way of application under S. 28 of that Act—Final 
decree no longer executable. See: Tenancy Laws — 
M. P. Abolition of Proprietary Rights. (Estates, 
Mahals, Alienated Lands) Act (1951), S. 24. 1962 M P 
L J 973. 

• —Ss. 67 and92-Purcbaseby mortgagee in execu¬ 
tion of his own decree—Rights as purchaser not 
recognised in subsequent suit—Effect on transfers 
by mortgagee purchaser. 

Per Division Bench—In O. S. No. 41 of 1934 the 
decree in an earlier O. S. No. 192 of 1931 in favour 
of A was attached and though he had become the 
purchaser before the termination of the 1934 suit, 
the fact of the purchase was only mentioned in the 
judgment but the purchase by him as such had not 
been recognised. He was treated only as a mortga¬ 
gee decree-holder in the earlier decree, that is in 
O. S. No. 192 of 1931, and his rights under the said 
decree were made subordinate to the rights or tn 
decree-holders in O. S. No. 41 of 1934. Though the 
sale in favour of A was not as such declared to M 
not binding it was not recognised and practically 
given the go-by by A himself, he having been satis¬ 
fied with his rights under his mortgage decree being 
kept alive. The question was whether in jaettne 
sale to A could be treated as valid and subsisting 
after the decree in O. S. No. 4L of 1934 , and a 
by A in favour of B conferred any title on B. 

Held that the only reasonable conclusion tb 
could be arrived at on this state of facts is that AS 
rights continued to subsist only as mortgagee decree 
holder in O. S. No. 192 of 1931 and not as a pur- 

° (2*that having given up his rights under the sale 
and, proceeded to enforce his rights as the mortg g 
decree-holder it would not be open to A to execute 
sale of the property in favour of B as his title to tn 
suit properties under the'sale has ceased to exist alter 
the decree in O. S. No. 41 of 1934 and the sale the e 
fore in favour of B could not be uphdd and couia 
not convey any rights in the suit which 

must be deemed to continue with the ™ , g , g ot 
and their representative. U, therefore, could nor 

continue in or resist delivery of possession to toe 
""ttUhat B however, would be entitled to be subro- 

ga'ted tn the rlghTs of the mortgage subsisting on the 
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TRANSFER OF PROPERTY ACT (1882), S. 67, Note 9 


mortgage. See T. P. Act (1882), S. 91. AIR 1957 
Ker 45 (DB). 

--S. 67 — Remedies of prior acd puisne mortgagees 

against each other — Suit by prior mortgagee to en¬ 
force mortgage—Puisne mortgagee is necessary party 
— Puisne mortgagee not made party —His rights are 
unaffected-C. P. Code (1908), O. 34, R. 1. AIR 1955 
Nl!C (Madh B) 1309. 

© —S. 67-CivilP.C.( 1908),.0.34, R. 1-Mortgagor’s 
right to redeem is not affected bv the creation of a 
sub-mortgage — Right of sub-mortgagee stated — See 
Civil P. C. (1908), O. 34, R. 1. AIR 1959 Mad 248 
<FB). 

O-S. 67—Suit by sub.mortgasee — It is opeo to a 

sub-mortgagee in an action to enforce his mortgage to 
obtain a decree foreclosing the right of not merely 
his mortgagor but also of the main mortgagor to 
redeem and a Snal decree passed in such an action 
would operate to extinguish the right of redemption. 
See Transfer of Property Act (1882), S. 60. AIR 1954 
Mad 650 (FB). 

-S. 67—Civil P. C. (1908), O. 34, R. 1—Non.joinder 

—Rights of prior and puisne mortgagees indicated — 
See Civil P. C. (1908), O. 34, R. 1. AIR 1950 Orissa 
210 (DB). 

10. Partial foreclosure or sale. 


-Ss. 67 and 60 - (Patiala) Hidayat (1922), Cl. 2 

—Partial forclosure. 

Under the Hidayat an application for foreclosure of 
part of the mortgaged property is not maintainable. 
3 Pepsu L R 373 : A I R 1951 Pepsu 18 (21) (Pt D) 
(Pr 5) (DB). 

SECTION 67-A 


•-S. 67-A—Suit on only one of the two mortgages 

—Amendment of plaint held was rightly allowed— 
See C. P. Code (1908), O. 6, R. 17. AIR 1953 Ajmer 
50 (2). 


•S. 67-A — Designed to confer advantage on mort¬ 
gagor and save him from expense by the plaintiff 
having recourse to multiplicity of suits — Open to 
parties to contract to contrary—Bene 6t of section can 
be waived by mortgagor—Postponement of due date 
by agreement with mortgagee—Mortgagor precluded 
from raising bar under S. 67.A. 41 C W N 854 i AIR 

1956 Mad 467 : (1956) 2 M L J 77 : AIR 1959 Madh 
Pra 420, Relied on. 1960 Andh LT 900: (1961)1 
Andh W R 179: AIR 1961 Andh Pra 175 (170, 
177) (Prs 4, 5). 

-S. 67A—Court-fees Act (1870), S. 17 - Single suit 

on two different mortgages — Decree for consolidated 
amount - Appeal—Court-fee payable on each cause of 
action has to be computed and the aggregate amount 
has to be paid. See Court Fees Act (1870), S. 17. AIR 

1957 Andh Pra 1019. 

-S. 67A—Letters Patent (Cal), Cl. 12 - Two sepa¬ 
rate mortgages in different territories — Jurisdiction 
of Court—Mortgages cannot be combined-See Letters 
Patent (Cal), Cl. 12. AIR 1959 Cal 616. 

-S. 67 A-Civil P. C. (1908), O. 23, R. 1-Formal 

defect — Non-compliance with S. 07A T. P. Act is a 
formal defect not touching the merits of the case— 
See Civil P. C. (1908), 0.23, R. 1. AIR 1956 Madh 

Bha 63. 

S. 67-A—Mortgage on different properties-Con- 


solidation in one suit. 

Only those mortgages could be consolidated which 
the Court, in which the mortgagee sues, has jurisdic¬ 
tion to enforce. 

The provisions of this section do not amend S. lft 
C. P. Code. AIR 1954 Madh Bha 156 (157, 158) 

(Ft E) (Pr 5). 


—S. 67-A-Civil P. C. (1908), 0 2, R. 2-Rule 2 
and S. 67-A, T. P. Act—Scope of — Contract to con¬ 
trary — Contract can be based on waiver. See Civil 
P. C. (1908), O. 2. R. 2. AIR 1959 Madh Pra 426. 

—S. 67-A—Mortgagee boldiDg two or more mort¬ 
gages—Suit in respect of one mortgage—Fresh suit in 
re;pect of others is not barred when he has acted in 
goo! faith and has appraised the defendant of the 
existence of other mortgages. 1959 MPLJ 554 : 1960 
Jab L J 72 : AIR 1959 Madh Pra 426 (428) (Pt B) 
(Pr 9). 


-S. 67-A—Applicability—Conditions to be fulfill. 

ed — Two mortgages, one executed by X and the 
other by X and Y jointly, in favour of same mort¬ 
gagee— Applicability of S. 67A—Usurious Loins Act 
(10 of 1908), S. 3—Mortgage decree with 12 per 
cent, interest till date of decree — Rate of interest if 
usurious —Civil Procedure Code (5 of 1908), S. 35- 
Costs—Discretion of Court. 

Section 07-A of the Transfer of Property Act aims 
at relieving harassment to a mortgagor who has 
executed more than one mortgage in favour of the 
same mortgagee. The section prevents such a mort¬ 
gagee from obtaining on different suits several decrees 
tor foreclosure against the same mortgagor. For the 
application of this section, the mortgagee must be the 
same and so also the mortgagor. Further, the mortga¬ 
gee must be able to consolidate the mortgages in his 
favour executed by the same mortgagor so that he 
can get a consolidated mortgage decree instead of 
obtaining several decrees of the same kind under 
S. 07 of the Transfer of Property Act on the different 
mortgages. 78 Mid L W 385 i (1965) 2 Mid L J 233: 
AIR 1965 Mad 537 (538) (Pt A) (Pr 2) (DB). 


-S. 67-A—Mortgagor executing two mortgages of 

different properties in favour of same mortgagee— 
Mortgagee obtaining decree on prior mortgage with¬ 
out any objection under S. 07-A from mortgagor— 
Second suit on subsequent mortgage not barred by 
S. 67-A or O. 2, R. 2. Civil P. C - (Civil P. C. (1908K 
Pre. and O. 2, R. 2) — (Interpretation of Statutes), 
AIR 1950 Mad 467 (470, 471) (Pt B) (Prs 11, 12, 13, 
15). 

-Ss. 67-A, 01 — Contrast between — Effect of 

amended S. 01 — Contract to the contrary—It should 
state that the mortgagor was preveufed from exercis¬ 
ing the right conferred under S. 01 and is obliged to 
redeem all the mortgages together. See T. P. Act 
(4 of 1882), S. 61. AIR 1956 Mad 434 (DB). 

_S. 07-A — Law in Cochin before the Act — Con- 


iolidation of mortgage and charge. 

Before the Transfer of Property Act was a pplied to 
:he State, the Common law of Cochin was in favour 
of the mortgagee’s right to insist on-simultaneous 
redemption of all the mortgages in his favour'in 

respect of the same properties. The principle was 

ipp'icable to the case also where there had been nrst 
> mortgage followed by a subseqaeat charge ijj 
respect of the same proper ties : 19 Coch L R 241 2a 
'■‘och L R 213 and 3 Select Decisions (Cochin) 84, 
Rel.on. 1950 Ker L T 402 : AIR 1951 Trav Co 1< 
120) (Pt C) (Pr 5) (DB). 


SECTION 68 


SYNOPSIS 

(Transfer of Property Act (1882), S. 08.) 

1. Scope. 

2. Clause (a). 

3. Clause (b). 

4. Clause (c). 

5. Clause (d). # Vi , m . 

6. Acquiescence by mortgagee m disturbance of 

possession. 



TRANSFER OF PROPERTY ACT (1882), S. 68, Note 1 


609 


7. Dispossession due to default of mortgagee. 

8 . Anomalous mortgages. 

9. Invalid mortgages. 

10 . Claim for interest. 

11. This section and Civil P. C. (1908), O. 34, R. 6 . 

12. Suit for sale. 

13. Subjection (2). 

14. Charges. 

1. Scope. 

-S. 68 — Co-heirs — Suit on mortgage by all 

parties jointly interested before Court either as plain¬ 
tiff or delendant—Suit is rot defeetive-See Civil 
P. C. (1908), O. 1, R. 1. AIR 1963 Bom 170 (DB). 

68 —Debt Laws— Bombay Money Lenders Act 
(31 of 1947), S. 30 (1)—Purchaser of equity of redemp¬ 
tion of mortgage at Court sale — Not a debtor— 
Cannot applv tor mortgage accounts under S. 30 (1) 
—Mortgage debt—Does not become debt of purchaser 
•of equity of redemption — See Debt Laws-Bombay 
Money Lenders Act (31 of 1947), S. 30 (1). (1962) 3 
t>uj L H 1002, 

. S. 68 —Parties — Suit for mortgage money—Prior 

Jf S i ee n n ,°J necessar y P^ty. See Civil P. C. (1908), 
0.1, R. 10, AIR 1958 Ker 311 (DB). 

~S. 68 — Mortgage with possession and lease back 
iranster by mortgagor — Mortgagee caanot bring 

ATR\q \F[ a ' St £™ sitTee - S6e T * i> - Act ( 1882 ). S. 58. 
AIR 1950 Madh Bha 72 (DB). 

J” ,7". Abolition of Jagirs and Land Re¬ 
forms Act <11 of 1952', S 0—Effeot of substitution of 
mortgage with possession with simple mortgage — 

Resumption of Jagir lands subject to mortgage with 

possession - Personal liability of Jagirdars as mortga- 

?hlj pay i, oan ~ Mortgag0e can bri °8 suit against 
Ahoi r irdar i ? ee Tenanc y L aws - Vindhya Pradesh 

1952! ? n fl° f Arn g .' r Qfli a w k and Reforms (U of 
1952), S. 6 . AIR 1981 Madh Pra 210 (DB). 

^i;S^ Usuf , ru n“ ary mort « ag0 containing also a 
stipujation for sale of property-Suit for sale of pro- 

t0 P° ssess property not ex- 
Jinguished. See T. P. Act (1882), S. 58. 1961 Jab L J 

Zpv S a „ d ?~ De F ree f ? r fa l® by usufructuary mortgage 
Execution barred — Rights of mortgagee — If 
extinguished - (Civil P. C. (1908), O. 34, R 5). 

rJn^ ri i ht to .R 3Sse «ion of a usufructuary mortgage 
nnot J 3 0 sa,( l to have extinguished merely by 

Ron of 0 f hu 1d A Ircums , taQC0 ,ha t the claim for execu^ 
gage lu n i e K ee r° r sa i e u 0Q the basis of the mort- 

time Nnrdn^o en / orC0d b y reason of the lapse of 
ZLZ'JS* ?. u j ufrBCtuar y mortgagee who enters 
thfl P?” ess ‘ 0n “nder a contract of mortgige change 
the character of his possession by his obtaining a 
decree on the basis of the mortgage. The mortgage’? 
to.opntinue in possession ofthe properW is not 

exUnguished by any process known to law and, 

fw rth salim e m fl fn { by reaS ° n ° f th ? 0lIstenC0 a decree 
remun !“« 1 'unexecuted during the period of 
limitahon provided therefor by-law the mortgagor 

hif? lr , S , an “ nfettec8d titla to the property to 
. 8Ult * or Possession as against the usufruc- 

Na 2 ry i 90 rt ff- 1 ^ R , 1 ® 3 , 3 24! a od AIR 1937 

Mf Cn5s ,oS 19« Mad 737, Rel. on. 1953 

AIR 19flft 6 M 8 dk d 58 h J 842 1 1959 M P L J 30 : 
AIR 1J0O Madh Pra 44 (40) (Prs 8 , 9). - -i . . J 

f7s S 65 6 -i Vi^fhTfoT Ch °L COV I enant Prescribed 
«Ii7abi?fty7 Z,rpeShgi leasB ~ Sui « - Mam. 


Where under a Zarpeshgi lease the mortgagor lessee 
held over and the mortgagee lessor brought a suit for 
recovery of rent. 

Held, that il the Zarpeshgi deed and the kabuliat 
formed part of one and the same transaction between 
the parties, the plaintiff could not recover rent from 
the lessee (defendant) except by a suit specifically 
instituted for enforcement of the mortgage : S. A. No. 
1350 of 1955. Dated 4th February, 1900 (Pat), Foil. 
AIR 1960 Pat 485 (480) (Pr 2) (DB). 

-Ss. 68 and 98 — Relative scope—S. 98 if subject 

to S. 68. 

Section 68 not being subject to a contract to the con¬ 
trary does not conflict .with S. 98 and S. 98 is subject 
to S. 08 for. the provisions of one section cannot be 
used to defeat those of another unless it is impossible 

to effect a reconciliation between them. Therefore even 
though there be a contract to the contrary in the mort¬ 
gage bond in question, if a term of that contract offends 
against the statutory right to sue for the mortgage 
money conferred by S. 08, the slatutory right must 
prevail upon the stipulations in the deed. ILF 38 Pat 
35 : 1958 Pat L R 367 : AIR 1959 Pat 235 (238) 
(Pt A) (Pr 9) (DB). 11 

-S. 68 — Usufructuary mortgage — Mortgagor in 

possession as lessee — Default in payment of rent — 
Suit for arrears of rent — If lies. 

Where a usufructuary mortgagee has leased the 
mortgaged property back to the mortgagor, failure 
on the part of the mortgagor to fulfil the conditions 
ot the lease would give rise to such statutory remedies 
as are available to the mortgigee as such: AIR 1917 
Pat 401, Rel. on. So loDg as the ijara is in force the 
remedy of the mortgagee for arrears of rent according 
to the terms of the kerayanama is not confined onlv 
to his remedy under S. 08, T. P. Act but he is also 

SJ2 1 ? SU0for ,b»s arrets of rent. AIR 1949 Pat 
100, Disting.; Civil Review No. 9 of 1948, dated 25th 

( A p P t r B) (?nl4*i5) Rel * ° n ' AlR 1957 Pit 24 l27 * 28 > 

—S. 68 (d) - Suit for recovery of debt on the basis 
0 . a “ 0rt Sage deed — Document found to be inad- 
missible Still claim can be dscreed where personal 
liability of mortgagor arises out of the document See 
Registration Act (1908); S. 49. 1963 Cur L J 19 (Punjh 

— r S. 68 — Registration Act (1908), S. 49 — Un¬ 
registered mortgage - Admissible to prove collateral 

1950 Sau°27 See Reg,stration Act ( 190S K s - 49. AIR 

2. Clause (a). 

- S. 68 (1) (a) — Equitable mortgage — Mort¬ 
gagee s right to sue for moartgige money. 

A i» m0 u, tg j g ?. r in „ an Stable mortgage does per- 

l°S Hy »i° d hims , 6lf ^e mortgage mow 

within the meaning of S, 08 (1) (a) of the Transfer of 
Property Act and that is the irresistible consequence 

a^tU 01 ?* °P erat,on of S 90 and S. 58(b) of that 
Act. Therefore n an equitable mortgage, the mort- 

of 5 8 r gbt sue * or tbe ™ortgage money 

L J 123 : AIR 1953 Cal 208 210) (ftB, 9 (P r 7 ? 

puritytim^barredlTf^ 

although tight to Ble suit for redemption nj b "red- 

Action.K f ed r V Und6r „ S - 63 W. Os. (b) and (o),TP 
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-S. 68 (Before'amendment in 1929)—Usufructuary 

mortgage containing personal covenant to pay mort¬ 
gage-money — Mortgagee can bring suit for recovery 
of money and put mortgaged property to sale — 
(Mysore T. P. Act (as it was 1928), S. 67). See T. P. 
Act (1SS2), S. 67. AIR 1932 Mys 125. 

-S. GS — Money left with second mortgagee to pay 

olf prior mortgage — Suit by prior mortgagee to 
recover — N'ot maintainable. See Contract Act (1872). 
S. 2 (d). AIR 1957 P U Dj 169 (DP.). 

-Ss. GS (a) and GS—Simple mortgage or usufruc¬ 
tuary mortgage — Document evidencing transaction 
of loan — Stipulation to repay loan with interest 
within certain period — In default mortgagee entitled 
to enter into possession of property given by way of 
security for loan — Document is simple mortgage — 
Express personal covenant to pay not destroyed by 
stipulation as to possession — Mortgagee entitled to 
sue for simple money claim based on personal cove¬ 
nant. See T. P. Act. (4 of 1882), S. 5S. AIR 1963 
Raj 100. 

—S. 68 — Company — Mortgage— Liability of tbe 
company would be enforced. See Capital Issues (Con¬ 
tinuance of Control) Act (1947), S. 3. AIR 1957 Trav- 
Co 6 (DB). 

3. Clause (b). 

—S. GS (1) (b) — Destruction of security. 

Mortgaged property in Pakistan — Mortgagor and 
mortgagee both abandoning property and coming 
away to India — Security held was not destroyed by 
reason of partition of India. AIR 1955 All 706 (706) 
(Pr 1). 

-S. 68 (1) (b) — Mortgage by co-shsrer — Secu¬ 
rity rendered insufficient — Mortgagee is entitled to 
sue under S. 68. See T. P. Act (1882;, S. 58. AIR 1954 
All 314. 

-S. 68—Mortgagee giving up his security — Mort¬ 
gagee is entitled to seek personal relief against mort¬ 
gagor in Court within whose jurisdiction, mortgagor 
resides or carries on business. See Civil P. C. (1908), 
S. 16. AIR19G4 Mad 527 (DB). 

4. Clause (c). 

a-S 63 — Limitation — Dispossession of mort¬ 

gagee not a ground for extension of time prescribed 
for filing suit. See Limitation Act (1908), Sch, I, 
Art. 132. AIR 1964 S C 1295. 

-S. GS - Civil P. C. (190S), O 2, R. 2 - Usufruc¬ 
tuary mortgage — Lease back to mortgagor — Mort¬ 
gagor to pay monthly rent in lieu of interest — Rent 
not paid and mortgagor holding over — There is dis¬ 
possession of mortgagee — Possession of mortgagor is 
not that of mortgagee — Suit for mortgage.money is 
maintainable — Suit for arrears of rent — Mortgage- 
money not claimed — Subsequent suit for mortgage- 
money is not barred. 1962 B L J R 789 : I L R 42 Pat 
747 s AIR 1963 Pat 87 (S9 ; 92) (Pt.A) (Prs 5 to 8) (DB). 

-S. G8 — Later simple mortgagee obtaining decree 

without making prior usufructuary mortgagee party 
to suit and dispossessing him in execution — Usu¬ 
fructuary mortgagee can sue later mortgagee for re¬ 
covery of possession. AIR 1950 Pat 34 (35) (Prs 2, 3) 
(DB). 

-S. 63 — Usufructuary mortgagee deprived of his 

possession, filing suit for possession—S. 68, T. P. Act 
is no bar to file suit for possession. See Mewar Limi¬ 
tation Act (2 of 1988 Smt.), Art. 19. ILR (1965) 15 
Raj 503. 

5. Clause (d). 

-S. 68—Suit for mortgage-money — Even if mort¬ 
gagee is a benamidar, ;hi» ght to institute suit for 
mortgage-money is not affected. (Conceded point.) 


(1962) 2 Andh L T 61 : (1962) 2 Andh W R 276 : 
I L R (1964) Andh Pra 1400 (DB). 

-S. GS (1) (d)—Possessory mortgage with covenant 

to pay — Failure to deliver possession — Suit for 
recovery of mortgage money—Limitation—(Limita¬ 
tion Act (1908), Art. 132). 48 Bom L R 629 ; AIR 
1947 Bom 152 : 231 Ind Cas 16, Overruled. 

The right conferred on the mortgagee by S. 68 (1) 
(d) is not in the nature of an obligation and so it 
need not be exercised within twelve years thereafter, 
notwithstanding the fact that a larger period is avail¬ 
able to him under the mortgage deed. 48 Bom L R 
629 ; A I R 1947 Bom 152 ; 231 Ind Cas 16, Over¬ 
ruled. 56 Bom L P 407 « I L R (1954) Bom 717: 
A I R 1954 Bom 407 (408, 409) (Prs 5, 6) (DB). 


-S. 63 (l) (d) — Decree for possession until pay¬ 
ment of mortgage money — (Civil P. C. (1903), O. 7, 
R. 7 and O. 21, fi. 103) — (Limitation Act (1908), 
Arts. 116, 132 and 135). 

A executing mortgage in favour of B, C and D 
successively — Decree for possession in suit by C on 
the basis of lease deed executed by A to C who was 
to be in possession under mortgage-deed—Objection 
by D upheld in execution in respect of one of the 
plots — Suit by C for foreclosure, on the ground that 
the property stood sold to him under the terms of the 
mortgage on failure of payment of mortgage money 
within the stipulated time, and for general relief— 
Possession asked for as incidental to foreclosure— 
Subsequent withdrawal of claim for foreclosure in 
view of Hyderabad Land Alienation Restraint Act, 
leaving onlv suit for mortgage money subsisting— 
Held, that decree for possession was rightly refused 
in the absence of a prayer in plaint for possession 
until payment of mortgage money and that the relief 
could not be given by the Court under the general 
provisions ol Civil P. C. as a relief which may be 
deemed as a fit and appropriate relief — Held, also 
that the suit was one for compensation on breach of 
contract by mortgagor and hence Art. 116, Limita¬ 
tion Act applied and that Art. 135 did not apply 
because no question of determination of mortgagor’s 
possession arose in the suit ; and that Art. 132 also 
did not apply because there was no term in mortgage 
deed entitling C to file a suit for enforcement of 
mortgage money ; that after the relinquishment o. 
the prayer for foreclosure it was only a suit for a 
simple money decree on a registered bond and that 
the period of limitation for the suit was six years and 
hence the suit was barred — Held, further that 
could not he regarded as a suit under O. li, H. iUb, 
as it was filed more than one year after the date on 
which the order in execution upholding D s objec¬ 
tion was passed and that even if regarded as a suit 
under that provision it was time-barred. I L R 
Hyd 642 : A I R 1954 Ilyd 41 (43, 44) (Prs 5, 7, 10, 

11) (DB). 

-S. 6S (1) (d)—Failure to deliver possession. 

There is nothing in law to prevent the mortgagee 
from filing a suit for possession on the basis ot lease 
deed. When the mortgagee is entitled under the 
terms of the mortgage to possession and the mort¬ 
gagor fails to deliver the same to him the mortgagee 
is entitled to sue under S. 68, Clause (d) -or the mort¬ 
gage money. He has also other remedies open to 
him. He may sue for damages for breach of the con¬ 
tract to deliver possession or may sue for P ossess, °P* 
I L R (1953) Hyd 331 : A I R 1953 Hyd 231 (232) 

(Pt B) (Pr 4) (DB). 

_S 68 (1) (d) — Suit by mortgagee to realise 

money on mortgagor’s failure to de ' ,ver c P°^f h 10 o f 
of property - Advance of money not on strength of 
mefe promise to execute mortgage deed, but as con¬ 
sideration for mortgage with possession- -Case not 
one of payment upon existing consideration and 
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limitation is not governed by Art. 97—Secure posses¬ 
sion to mortgagee being implied agreement of usu¬ 
fructuary mortgage under S. 08, T. P. Act — Limita¬ 
tion held governed by Art. 110. See Limitation Act 
(1908), Art. 97. AIR 1965 Ker 154. 

-S. 68 (1) (d) — Mortgagee of undivided share of 

coparcenary property — Right to recover mortgage 
money. 

The expression ‘mortgagee being entitled to posses¬ 
sion of the mortgage property’ means not only that 
under the terms of the mortgage, the mortgagee is 
entitled to possession but he is also entitled to posses¬ 
sion. according to law. Therefore, a mortgagee of an 
undivided share of coparcenary property not being 
entitled under Hindu Law to joint possession cannot 
recover mortgage money under S. 08 (1) (d). AIR 
1952 Kutch 18 (19) (Pt D) (Pr 5). 

“—S. 6 8 (1) (d)—Scope and object — Right of usu¬ 
fructuary mortgagee to sue for possession in case of 
disturbance of possession. 

Section 08 (1) (d), T. P. Act does not deal with the 
mortgagee’s right to sue for possession when being 
entitled to possession of the mortgaged property be 
fails to obtain possession from the mortgagor or is 
dispossessed therefrom. If the mortgagee is entitled 
to the possession of the mortgaged property and if 
the mortgage deed does not contain a personal cove¬ 
nant to pay, then under S. 08 (I) (d) the mortgagee 
has a supplemental right to sue for the mortgage 
money in the circumstances mentioned in the clause. 
Madh BLR 1956 (Civil) 358 : 1950 Madh B L 1 930: 

(112HPI: B) (pj*3) h B 92 ‘ A ' R 1956 MadiB 110 

——Sj. 68 (1) (d), 58—Othi mortgage—No provision 
tor interest - Possession not delivered - Mortgagee 

entitled to interest and charge upon mortgaged pro- 
breach of covenant to deliver possession— 

a r 34, R - 1L 76 Mad £ W 853 (2): 

AIR 1964 Mad 201 (202) (Pr 2). v ' 

-S 68 (1) (d) — Right to sue for mortgage money 
Usufructuary mortgagee not given possession of 
property— Nature of the right of the mortgagee- 
Only a pnvilege and not an obligation - Mortgagee 
can sue on the personal covenant within twelve years 

e |L Pe ™oW h ed d {geffT £°J 

1963 M “ d 

---Ss. 68 (1) (d) and 53— Usufructuary mortgage — 
Right to sue for mortgage-money-Interest as charge. 

thp m)!l r « CtUary mort « a L g e0 has a right to sue for 
the mortgage.money when he being entitled to 

fails U th ® mort 2 a g ed Property the mortgagor 
tails to deliver the same to him or to secure 

cavnr SS T° n fk° hi iP without disturbance by the mort 
the a .b senc ? °f a contract to the contrary 

p°o der / h charge a on th the n mo e rtgaged 

(i957 » & 

refnfa^?’ Cl 'W ’ Decree for Possession cannot be 

K a go r was ^ m0rtgagee ground that morf- 

AIR° 1 Q« v P° ssesslon at time of mortgage 
AIR 1955 N U C (Pat) 231 (DB). lgage * 


mottgagee to be 

S'rpaMS 
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to be invalid — Held, that the mortgage and lease 
were not parts of the same transaction and hence 
claim for rent or compensation did not amount to a 
claim for interest on mortgage money which could 
only be enforced by suit on the mortgage. 

Held, also that S. 63 did not apply to the case even 
if possession of A and B could amount to a disposses¬ 
sion of the mortgagee since there was no disposses¬ 
sion by C also and hence there would be no basis for 
a suit for mortgage money against him. AIR 1954 
Pat 304 (306) (Pt D) (Pr 5). 

—-S. 68(1) (d)—Usufructuary mortgage—Deed not 
registered — Mortgagee establishing that though he 
was entitled to possession, mortgagor had failed to 
deliver same to him—Mortgagee entitled under S. 68 
(l)(d) to recover mortgage amount. 32 Mad L T 39? 
AIR 1918 P C 119, Foil. 1962 Cur L J 463 i AIR 1902 
Punj 465 (496) (Pr 7) (DB). 

Ss. 68 (1) (d), .58, Cl. (a) — Usufructuary mort¬ 
gage — Possession taken back by mortgagor — Mort¬ 
gagee entitled to sue for money — Mortgagor per- 

8 - - S ?, e , T - P - Act < 4 of 1882 >’ s - 58 ’ cl - <»)• 
Ain lyoi Pudj 477. 

— S. 08(1) (d)— Dispossession of usufructuary mort¬ 
gagee — Suit to recover mortgage money — Suit not 
based on covenant in deed—Suit cannot be regarded 
as one for enforcing a contract within Art. 15 of 
sch. II of Provincial Small Cause Courts Act — It is 
covered by S. 08(l)(d) and could be entertained by 
Small Cause Court - Limitation - Suit governed by 
Art. 97 and not by Arts. 110 or 120, Limitation Act 
as the right cannot be regarded as an implied cove¬ 
nant attached to mortgage - (Provincial Small Cause 
Courts Act <188/ )' Sch - II, Art. 15 - Limitation Act 
(1908), Arts. 97, 110, 120). I L R 21 Mad 242 : 8 Mad 

n I he ,no? o J°. ng0r good law * A I R 19^7 P C 99, 
1608° D * 1961 Rai L VV 321 1 1 L R (19GQ) 10 Raj 

0. Acquiescence by mortgagee in 
disturbance of possession. 

—S. 68 — Effect of acquiescence by mortgagee in 
S jJgj 8000 of Possession — (Evidence Act (1S72), 

n i? ft6rit was found that the mortgagor had 

were leas°ed n ba?k ^ 0 tK mortgaged Properties, which 
were leased back to the mortgagor, the mortincrefl 

recovered actual possession of the other properties 

K Dt l DUe r m without any steps bei or 

*°- r a p0r,od °f thirty years to complain 
against the diminution of the security. P a 

Hdd, that the mortgagee must be deemed to have 

l SCeC ^ 10 diminution of the security and as 
such he was not entitled to anv relief on fW Y. 

7. Dispossession due todefault of mortgagee. 
pZ.?'J?” V y r0ugful act or defauI t of mortgagee - 

i F aey 

8, Anomalous mortgages. 

^ S posL“L 9 il A t atonh m0rtg 1 age ~ M0r, « a S e 

two years a„d?n drfS^ t ^^ e ff* to “ ™ thia 
sue ror recovery of amount hi 8 df h , ave °Ptioo to 
Mortgagee held entitled to rpmL Sa e pr0 P ert y — 

s&asws saSSsS»s 
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-S. 6S — Mortgage combination of usufructuary 

and simple mortgage — Decree for sale can be 
passed. 

The right to cause the mortgaged property to be 
sold may be conferred by implication, not necessarily 
by express words. Where the mortgage is a combina¬ 
tion of both simple and usufructuary mortgage, decree 
for sale of the mortgaged property can be passed on 
account of the mortgage being a simple mortgage as 
well. 

Held, on facts that in view of the term that the 
property shall remain mortgaged (makful and hypo¬ 
thecated paeband) there was an implied agreement 
that the mortgagee shall have the^right to cause the 
mortgaged property to be sold; and, therefore, there 
was a transfer of an interest in the property. Thus, 
all the three conditions of a simple mortgage were 
fulfilled. Hence the mortgage in question was a com¬ 
bination of a simple mortgage and usufructuary mort¬ 
gage. and the mortgagee was entitled to realise the 
dues by sale of the mortgaged property. AIR 1910 
Pat 11 and AIR 1922 Pat 529 and I L R 34 All 440 
and A I R 1910 P C 119, Rel. on. 1962 B L J R 789 i 
I L R 42 Pat 747 : AIR 1963 Pat 87 (93) (Pt B) 
(Pr 10) (DB). 

9. Invalid mortgages. 

-S. 68—Applicability—Invalid mortgage—Section 

does not apply. AIR 1955 N U C (Raj) 4615. 

--S. 68—Section pre-supposes valid mortgage. 

- Section 68 pre-supposes a valid mortgage duly regis¬ 
tered. If the mortgage is invalid for any purpose, 
there is no question of the mortgagee as such suing 
on any personal covenant for payment of money 
under the mortgage-deed. 7 Sau L R 190 : A I R 1956 
Sau 27 (28) (Pt A) (Pr 6). 


-S. 68—Suit for principal barred under C. P. Code 

(1908), 0.2, R. 2—Suit for interest only is also barred 
— (C. P. Code (1908), 0. 2, R. 2— (Limitation Act 
(1908), Art. 63). 

Where a suit to recover the principal (in this case, 
the mortgage amount) becomes barred by reason of 
0. 2, R. 2, C. P. Code, then a suit merely for interest 
on that principal will also be similarly barred. No 
distinction between the two can be made. 6 Sau L R 
302 : AIR 1954 Sau 93 (94) (Pt A) (Pr 3). : 

11. This section and Civil P. C. (1908), 

O. 34, R. 6. 

•-S. 68 - Civil P. C., O. 34, R. 0 and S. 151 - 

Court has no inherent power to grant personal decree 
when mortgaged oroperty has not been sold : ILR 50 
All 321« AIR 1928 All 7 L ; 108 I C 459, Overruled. 
See Civil P. C. (1908), 0. 34, R. 0. AIR 1951 All 195 
(FB). 

12. Suit for sale. 

-Ss. 68, 58 (d)and 07—Usufructuary mortgagee— 

Right to sue for sale stated. See T. P. Act (4 of 1882), 
S. 58 (d) AIP 1952 Mad 856. 

-S. 68 — Simple mortgage usufructuary-Right to 

sue for sale. See T. P. Act (1882), S. 58. AIR 1954 
Mys 177 (DB). 

-S. 68 — Mortgagee’s right to recover mortgage 

money. 

Mortgagee’s right to recover the mortgage money 
by sale of the hypothecated property cannot in any 
way be affected by a mere decree obtained by a 
stranger against the hypothecator declaring that he is 
not the owner of the property. And the stranger does 
not, by such a decree, acquire the rights of the hypo¬ 
thecator. ILR (1953) Mys 98 s 32 Mys L J 111: AIR 
1953 Mys 111 (113) (Pt B) (Pr 6). 


10. Claim for ioterest. 

-Ss. 68, 67, 58(g) and 98(as amended in 1929) — 

Mortgagee to enjoy property in lieu of interest — 
Personal covenant to pay — Possession not given to 
mortgagee — Mortgage held anomalous — Mortgagee 
held entitled to decree for sale and profits from date 
of mortgage to date of suit. See Transfer of Property 
Act (4 of 1882), S. 58 (g). AIR 1953 Mad 13 (DB). 

-S. 68 — Civil P. C. (1908), O. 2, R. 2 — Suit for 

arrears of rent representing interest — Maintain¬ 
ability. 

In the case of a mortgage when the property has 
been leased to the mortgagor on monthly rent repre¬ 
senting the amount of interest and a suit is filed for 
arrears of rent then unless the non-payment of the 
interest on the mortgage in the case of a lease bsck 
causes the principal mortgage money to become due, 
an earlier suit for arrears of rent in lieu of interest 
-annot bar a subsequent suit for the principal money, 
as they would arise out of two distinct causes of 
action The cause of action for recovery of arrears 
of rent, which is payable in lieu of interest is separate 
and distinct so long a- the mortgage money does not 
become payable. AIR 1963 Fat 87, Foil; A I F 19oo 
Pat 297, Rel. on. 1963 BL J R 361 i. P‘, 

600 : AIR 1963 Pat 350 (353) (Pt C) (Pr 11) (DB). 

_Ss. 68, 58 and 105—A executing rehan bond in 

favour of B for certain amount of loan—A executing 
Kabuliat four days after in favour of B agreeing for 
hunda rent for period of 9 months—Documents held 
to be part of same transaction of mortgage Suit tor 
hunda rent held not maintainable-Decree for interest 
on mortgage money held could not be passed. See 
T?P Act (4 of 1882), S. 58. AIR 1962 Pat 413. 

_s. 68 - Suit for mortgage amount and interest- 

Causes of action distinct — C. P. C° d ®P* 2,i R. 2 does 
not apply. See Civil P. C. (1908), O. 2, R. 2. AIR 

,1954 Sau 93. 


13. Sub-section (2). 

-S. 68—Civil P. C. (1908), O. 2, R. 2 - Earlier suit 

for interest — Subsequent suit for principal — Subse¬ 
quent suit is barred — Benefit of cl. (2) of S. 68 not 
available. See Civil P. C. (1908), O. 2, R. 2. AIR 19o8 
Andh-Pra 608 (DB). 

-S. 68 (2) — “Stay the suit” — Mortgagor denying 

mortgage cannot ask to stay suit. AIR 1953 Cal 208 
(210, 211) (Pt C» (Prs 8. 9, 11, 12). 

-S. 68 (2)-“Stay of suit” - Mortgagor denying 

mortgage cannot ask to stay suit. AIK I9o3 Cal 208 
(211) (Pt D) (Pr 15). 

—S. 68 (2)—Applicability. 

When there has been an equitable mortgage by de¬ 
posit of title deeds in Rangoon the prohibition con¬ 
tained in S. 08 (2) will apply only if the suit oouM 

be laid in the Madras State and ®^l tte fco , 
suit cannot be filed. (l?56) 2 Mad LM' 508 * 70 
Mad LW 303: AIR 19 d 7 Mad 106 (110) (Pt D) 

(Pr 18) (DB). 

14. Charges. 

-S. 68—Benefit of contract — Rights of mortgagee 

or chargeholder stated. See T. P. Act (1882), S. 05. 

AIR 1954 All 348. 

_S. 68-Equitable principle in S. 08 not applicable 

—A obtaining a decree for Rs. 3,300 against II H 

appealed and obtained stay of execution of decree on 

furnishing security -G and passed g e 000 ^ 

bond and each agreed to be Hable for Rs. 3 000 m 
case of failing of the appeal and of R to pay tne 
amount— High Court reducing decretal amount to 

no qgo/_\ sought to pooceed personally against O 

-A cannot be compelled to proceed against property 
which has been charged or to give up security 
Equitable principle in S. 08 of Transfer o r P Y 
Act not applicable. See Civil P. C. (L9U8), a. *'• 
(1956) 58 Bom LR 622. 



TRANSFER OF PROPERTY ACT (1882), S. 69 


SECriON 69 

—-S. 69 (l) — Trustees for debenture-holders — 

Trustees Hindus —Power oF sale without intervention 
of Court—Requirement of S. 09 (l|(a)cannot ; be said to 
be not satisfied because the trustee for the time being 
were Hindus. See Companies Act (1956), S. 119. AIR 
1962 Andh Pra 274 (DB). 

——S. 69 Power of sale without intervention of 
Court conferred on mortgagee by mortgage deed — 

Suit under S. 15D, Dekkhan Agriculturists Relief Act 
(1879)—Decree declaring amouut parsed-Mortgagor 
not exercising hi< option — Mortgagee not to be pre¬ 
vented by injunction from e.xercning his power of 
sale without intervention of Court. See Debt Laws- 
Dekkhan Agriculturists' Relief Act (Lb79). S. 15D 
AIR 1950 Bom 49 (DB). 

S, 69 (l) (b)—Housing Society advancing loan — 

Loan can be recovered as arrears of land revenue and 
only house constructed with the aid of loan can be 
soid-Sale cannot be vitiated for want of publicity — 

Want of publicity may entitle mortgagor for damages 

?9t\NtpL/(No« a e.tMi: eDU9 ^ (1959 ’' S ' 1S5 ' 

—S 69 - Usufructuary mortgage containing also a 
stipulation for sale of property — Suit for sale of pro- 
perty dismissed—Right to possess property not extin¬ 
guished. See T. P. Act (4 of 1882). S. 58. 1961 Jab L J 

" c 69 , and , 59 -A ~ First mortgagee exercising 

power of sale under S. 69 - He need not give notice 

\ io^ ec D ond mortgagee - Limitation Act (9 of 
19 “ Rec, f al 1D , sal « d ^d as to existence of a 
acknowledgment. ILR (1964) 1 Mad 

9 , 64 2 MLJ 448,78 Mad L W 23 : AIR 
196o Mad 142 (143) (Pt A) (Pr 3). 

-Ss. 69 and 69-A — Court cannot direct the Recei- 

s e fl9 a A P ?!m ed U S der u- 6 ^ A| t0 sel1 lhe P r °Perty — 

§. 09. A (10) enables the Court only to give such 

direction regarding the management or administra- 
c™tr P/operly mortgaged and not to sell the 

lf , m ° rt g a g e L eh as power of sale under 
the mortgage deed he has to exercise it himself and 

t d a ?V§ h ,L t0 app,y ,0 the Court for sale. See 
T. P. Act (4 of 1882), S. 69-A. AIR 1964 Mad 379, 

~ Saie by P“ blic , auction at the instance of 
equitable mortgagee-Conditions of sale-Stipulation 
as to payment by highest bidder of initial deposit and 
balance of purchase money within certain lime — No 

t0 u extend time — Default in payment by 

nertv haSer ~?' ght , 0f mort gagee to re-sell pro. 

n .*i ,urch l ser s suit ,or specific perform- 
Time be!d °f “seuce of contract—Auction- 

not e ? ti,le .d to decree either for specific 

performance or for damages — Contract Act (1872), 

M^ 5 w S £ 6 ^ C Act ( i877 >- Ss - 12 and 21. 1963 
E u¥, ( 196 3) Mad 376,76 Mad L W 

471) Min? (DB)." ' A,R 1963 Mad 488l470 ' 

o77»t e cnt“u P n r„ Ri ^^ 

The right of sale of the hypotheca, without th* 

iamd e h UOn °a th c P roc ? ss oi Cou rt which a mort- 
«agee has under S. 69 of the Transfer of Property 

Mad T w St , a ifo l0ry T ri 8 ht 1962 Mad W N 687 ? 7« 

(Pr 5) L W 183 1 AIJR 1963 Mad 208 ( 209 ) t pt B) 

6 ?* A ~ p °wer of sale-Receiver appointed 
at instance of mortgagee-Leave of Court for exercise 

0bi \vf1^3^“”““ ^ =TppHc.Wl^ 0 . n,ti,U ' i0n ° f *»«* Arts. M >nd 2ao 
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See Civil P. C. (1908), O. 39, R. 1. AIR 1955 Mad 491 
(DB). 

-S. 69—Nature of provision. 

Section 69 is a drastic provision and places bona 
fide mortgagors who have real defence to any action 
on the mortgage, in a very disadvantageous and help¬ 
less position. (1955) 2 M L J 151 i 1955 Mad W N 
520 67 Mad L W 482 : I L R (1956) Mad 229 • AIR 
1955 Mad 491 (492) (Pt A) (Pr 8) (DB). 

— S-69-Stay of sale - Mortgagor entitled to bene¬ 
fits of Madras Agriculturists Relief Act-(Debt Laws- 
Madras Agriculturists Relief Act (4 of 1938). S 13. A) 
(19n5)2MLJ 1-51:68 Mad LW 482 : ILR (1956) 

(DB) 2 " 9 * A 1 K 1955 Mad 491 (494) (Pt D) < Pr 16 ) 

— S ; ^-Intervention of Court- Civil P.C.(1908), 
S. lil—Inherent powers. ' 1 

When a mortgagee seeks the intervention of the 
Civil Court in order to sell the mortgaged properly 
in a manner most advantageous for both himself and 

the mortgagor, not only has the Civil Court jurisdic 

ion to go to his assistance but it is also its duty in 
the interests of (uslice to do so. AIR 1955 u a( 4 jw 
(457 to 459) (Pt A) (Prs 8, 9. 11). Mad 4 ° 5 

S i^ATaMd^fTogr 88A * Act < 1913 ° 

S. 69 (3) — Sale in pursuance of powers in mnrt 
gage—Avoidance by mortgagor—(Trustees’ and 
gagees Powers Act (1866), S. 8). and 1 rl ” 

!i Ie i3 exercise of the Power reserved 

n Jiwid A f ln the is uot liable to be im 

peached on accoun of want of publicity or wan of 

notice as required either by the instrument ^ * T 

gage or by the law. (1955, 2 M L u 

W N 253 : AIR 1955 Mad 331 (335^t ffi?, 

s (Con7«ifu°r:i <*• c «-^- 

T P^A&og ftjn.'g® •» S? "!ft r S ' f9 ’ 

country because it is abfoluteiv nfn ended , to tbis 
"noting quick credit. (Powers under S ® T p P /°: 

of the' cLmutlon. 67 Mad L W TlV'e.b 9 (1) (,) 

Mad 135 (144) (Pt B) (Pr 25). 1147 1 A '« 195 5 

(T. •» Madras Act 

porary Relief) Act (V of 1954^ $ g 3 r ( ,cul * ur,sls (Tem- 

&‘M io s ° f the c r < 

within the ambit of Madras . ^ 0t 

that Act covers only (a) suits insHfnfj!V 9 ?' 4 bec *use 

Lb) execution proceidlugs a LW ,n f 0Ult a “ d 

Court. The mortgagor is not f£ g # fr0m decrees of 

benefits of the Madras Acul fhil°, re e . Dtuled to the 

09. 67 Mad L W 1U7- AIR I SStS} 5 s , a i e und ^ 
(Pt C) (Pr 20). A1K 1955 Mad 135 ( 144 ) 

sub-mortgagee a?d second^” Al oifgagee, 
1955 NUC (Mad) 3917. fe 1 p,ice ,s low * AIR 
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Udder a mortgage deed it was provided that the 
mortgagees shall have the power to realise the 
amounts due under the mortgage by selling the 
property which was situated within the limits of 
the city o? Madras in public auction or by private 
treaty under the provisions of S. 63 oi the Transfer of 
Property Act. Default having occurred in the pay¬ 
ment of the mortgage amount, the mortgagees sought 
to bring the properly to sale in pursuance of the 
power granted as aforesaid. The mortgagor applied 
for the issue of a writ of mandamus to the mort¬ 
gagees to stop the sale on the grouud that while 
simple mortgagees of properties situated outside the 
City of Madras could enforce the mortgage only by 
instituting a suit thereon, the mortgagees of pro¬ 
perties in the City of Madras were empowered by 
S. 69 of the Transfer of Property Act to realise the 
amounts due to them without the intervention of 
Court and that was a discrimination against mort¬ 
gagor? within the City of Madras and therefore 
repuguant to Art. 14 of the Constitution. 

Held that in the case the writ was not taken out 
against the State iQ which alone Art 14 casts a duty 
and as what the mortgagees, who were citizens of 
the Union of India like the mortgagors, proposed to 
do was to enforce the contract entered into by them 
with the mortgagors, Art. 14 could obviously have 
no application. 

The case involved uo public duty for the enforce¬ 
ment of which alone a mandamus can issue. As the 
mortgagees were seeking merely to enforce private 
rights a writ of mandamus wo aid not lie. AIR 195o 
NUC (Mad) 1828 

SECTION 69-A 

— Ss. C9-A and 72-Expenses of Receiver appointed 
in mortgagee’s suit at mortgagee’s instance - Is not 
recoverable, by mortgagee-(Civil P C. (1908), 0. 40, 
R. 1). 1955 Andb L T (Civil) 517 : 1955 Andhra 
W R 654 : AIR 1955 Andh 274 (276) (Pt C) (Pr 5). 

_S. 69-A— Proceedings under S. 69-A of Act do 

not o’cerate as res judicata to subsequent suit in res* 
nect of title to property — Civil P. C. (1908), S. 11. 
1964 Mad YV N 651: ILR (1965) 1 Mad 624 , 77 
Mad L W 737 : AIR 1965 Mad 185 (IS/) (Pt B) 
(Prs 10. 12) (DB). 

_Ss 69-A'and 69-Court cannot direct the Receiver, 

appointed under S. 69-A, to sell the property-S. 69-A 
(10) enables the Court only to give such direction 
regarding the management or administration of the 
property mortgaged and not to sell the same — Even 
if mortgagee has power of sale under the mortgage 
need he has to exercise it himsell and he has no right 
to apply to the Court for sale. AIR 1955 Mad 4oo, 
Distinc 77 Mad L W 204 : (1964) 2 MLJ 13/ r ILR 
(196if 2 Mad 157: AIR 1964 Mad 379 (379, 3S0) 

(Prs 1, 2). 

_Ss 69 A (3), (4) and 65-A (2) (b) - Receiver 

appointed under S. 69A is not bound by contract 
between mortgagor-landlord and tenant in possession, 
subsequent to mortgage, regarding repayment of loan 
taken by landlord by adjustment towards rent-Rela- 
tionship of agent and principal between receiver and 
mortgagor by S. 69A (3) by means of fiction is lor 
specific purpose - Receiver is not bound by agree¬ 
ment subsequent to mortgage See T P. Act (4 of 
1882), S. 65A (2) (b). AIR 1963 Mad 449. 

__s, 69-A — Receiver appointed under Power 

to sell* . . 

The receiver appointed under S. 69-A is a special 
receiver appointed for a particular purpose. He has 
nor pot the status or the powers of a receiver appoint¬ 
ed under O. 40, R. 1, Civil P* C pending a regular 
suit There is no provision in S. 69-A or any other 
section of the T. P. Act, or in the Civil P. C., under 
which a receiver appointed tor a limited purpose 


under S. 69-A, could sell the mortgaged property 
1956 Mad YV N 378 : 69 Mad L YV 373 : (1956) 2 
M L I 30: ILR (1956) Mad 1374 : AIR 1956 Mad 
424 (425) (Pr 1) (DB). 

-Sa. 69A, 69 — Power of sale — Receiver appoint¬ 
ed under S. 63A at instance of mortgagee — Leave of 
Court for exercise of power not necessary. See Trans¬ 
fer of Property Act (4 of 1882), S. 89. AIR 1956 Mai 
385. 

-S. 69-A (2) — Discharge of receiver on ground 

that debt has been wiped out —(Debt Laws-Madras 
Agriculturists’ Relief Act (4 of 1938), S. 13-Aj, 

The provisions of S. 69-A (2) would cover a case in 
which it is alleged by the mortgagor that there is no 
debt outstanding and therefore there should he no 
receiver. A mortgagor can make an application for 
the discharge of receiver on the ground that the debt 
due under the mortgage had been wiped out on an 
application of the provisions of S. 13 A of the Madras 
Agriculturists’ Relief Act. It caonot be said that the 
debtor can get the benefit of the application of S. 13-A 
only in a suit filed by him for redemption or in a suit 
by the mortgagee ou foot of the mortgage 1954 Mad 
YV N 295 : (1954) 2 M L J 47 i 67 Mad L YV 344 i 
ILR (1954) Mad 1231 : AIK 1951 Mad SS 6 (S97) 
(Pr 6 ) (DB). 

SECTION 70 

®-S. 70 — Mortgage of share in village — Mort¬ 

gagee purchasing property under mortgage decree — 
Mortgagor ejected from his sir and other lands by 
lambardar — Lambardar also obtaining possession 
of certain other lands — Mortgagees is entitled to a 
proportionate share in those lands — Omission to ask 
lor sale of those lands in the mortgage suit does not 
bar his claim for partition — Civil P. C. (1908), O. 2, 
R 2.(1962)1 SC J 158 : (1961) 3 S C R 913. 

- S. 70, Ill. (b) - Mortgage decree-Sale in execu¬ 
tion of - Accession to mortgaged property after 
passing of decree — Mortgagee entitled to sell acces¬ 
sion for satisfaction of decree. AIR 1918 P C 34, No 
longer good law. 1964 All L J 8 S 8 : AIR 1965 YU 
193 (194) (Prs 4,6) (DB). 

— S. 70 — Debenture holders—Rights of-Creation 
of soecific charge and floating charge on same pro¬ 
perties — Priority in such charges — It is the law on 
mortgages and not the company law that governs tne 
case. See Companies Act (1913), S.-- 9 . (1965) 2 
Andh YV R 393 : AIR 1966 Andh Pra 233 (DB). 

_Ss. 70 and 63 — Accession — English rule os to 

fixtures. 

The English rule as to fixtures does not in terms 
apply to India. The question as to what .is an acces¬ 
sion would have to be decided on the intection or 

the parties as gathered from the mortgages. /0 M 

L VV 638 . 1957 Mad YV N 47 $ j (19o7)2 Mad L J 
256: AIR 1957 Mad 610 (611, 612) (Prs 3 , 5 , 6 ) 

(DB). 

0 -Ss. 70 and 73-‘Vest,’ meaning of -Mmtg a g ea f 

estate of intermediary vesting in State - Effect o 
—Bakasht Lands forming part of mortgaged estat 
which are deemed to be settled with proprietor unde 
S. 6 (1) constitute accession — S. 4 (d) does nor 
operate as a bar to a suit to recover mortgage money 
by sale of such lands - Full Bench decision in AIR 
1958 Pat 630 continues-to be good law and has not 

been overruled either by AIR 1961 S C 1790 or J 
AIR 1962 S C 1484. See Tenancy Laws-Bfhar La 
Reforms Act (30 of 1950), S. 3. AIR 1 

(FB) 

[Overruled in AIR 1987 S C 801]. 

m _Ss 70 and 63 -Accession—Meaning of — Eoss 

of mortgaged property by operation of law or other¬ 
wise — Mortgagor acquiring some interest there 
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Whether an accession — Accession can be availed of 
even after passing of mortgage decree which does not 
destroy mortgage security. Sidheswar Prasad Singh 
v. Ram Saroop Singh, 1963 B L J R S02 : ILR 42 Pat 
192: AIR 1963 Pat 412 (421, 423) (Pt B) (Prs IS, 19, 
21, 22) (FB). 

[Overruled on another point in AIR 1907 S C 801]. 

-S. 70 — Mortgage of site without buildings. 

Where a site only is mortgaged without the build- 
ing thereon or where alter the mortgage ot the site a 
building is constructed thereon by the mortgagor and 
the mortgagee becomes the owner of the site in 
execution of the mortgage decree, he is entitled to 
get possession of the site alter removal of the build¬ 
ing. He need pay the value of the building only if 
he wants it and the mortgagor is prepared to sell it 
at an agreed price. AIR 195U Tray-Co 73 (78) (Pr 2) 
(DB). 

SECTION 72 
SYNOPSIS 

(Transfer of Property Act (1882), S. 72.) 

1. Scope. 

2. Preservation of property. 

3. Supporting mortgagor's title. 

4. Clause (d). 

5. Contract to contrary. 

0. May add such money to the principal money. 

7. Proviso. 

8. Charge for expenses. 

9. Interest on amount spent. 

1. Scope. 

• S. 72 — Kanom — Incidents of stated. See 
T. P. Act (4 of 1882), S. 58. AIR 1951 Mad 187 (FB). 

S i ope and applicability considered. AIR 
1955 N U C (Trav-Co) 5069 (DB). 

2. Preservation of property. 

-S. 72 — Applicability — Mortgaged property put 
up tor sale in execution of money-decree — Payment 
ot decree amount by mortgagee — Section 72 does 

5roHEfe' A L 1 304 I 1954 All W R (HC) 51 : 
AIR 1954 All 420 (420) (Pt A) (Pr 5). 

77^ 5, 6 3 -A (2), 76 (d) — Preservation of pro- 

Re 070 H( ^ se in ruine d condition mortgaged for 

rflAoirc • 5 venai ? t b y mortgagor to pay costs of 

inc Re i nSv ° Ut by - mortgagee - Mortgagee spend- 
g Ks. 1,000 m repairs greatly enhanciog value of 

7 Mort « a 8 ee entitled to cost of work’s along 
with mortgage) m0 ney-{ Words and Phrases-Repair! 
and improvements). AIR I960 Mad 24 (27) (Pr 8). 

72 (b) T Mortgagee paying up charge decree 

with 1 mLS 6 - Proviso S0ction not complied 

PersonAl V Hak, Be f Cannot fldd am0UDt to Principal - 
mm? e , sult not oarred — Contract Act 

5 8 A 2 IR S l am m 5 ? JJ ad ,™ N 15 : (l950 > 1 Mad L J 
5 . AIR 1950 Mad 333 (334) (Pis 4, 5). 

efflSnJlnH an £ 76 Mortgagee in possession 
effecting constructions - Mortgagor’s liability to 

aaSeTfl 8 ^ 013011 c ? nti “ ues ln Possession as mort- 

wrtv inlnS "K? the Property and keep the pro- 
f.^Jy ?n good condition; but he cannot effect con 

risk and^hfl mfw*’ If he d ° es s0, . he doBS lt al his own 
same h M t tga » g « r L are . not llable to P a y for the 

3M 20 {23) (Pt 2 c? Irfu). 19571 M ” 100 ■ AIR 

72 > 76 Payment of taxes. 

payment of the taxes is a duty on the 
Part of the mortgagee he Is like a trustee and cannot 


affect the right of the mortgagor by purchasing the 
property at a sale for such taxes. 30 MysLJ 158: 
ILR (1951) Mys 503: AIR 1953 Mys 114(120) (PtD) 
(Pr 17) (DB). 

-S. 72—Payment of taxes. 

The mortgagee is in duty bound to safeguard the 
security mortgaged. If the arrears due on the suit 
property related to the period prior to his coming 
into possession of the property and if he has paid the 
arrears due to save the property he may claim the 
re-payment of that amount at the time of redemption. 
30 MysLJ 153: ILR (1951) Mjs 503 j AIR 1953 
Mys 114 (120) (Pt E) (Pr 18) (DB). 

—S. 72 (b) — Right of mortgagee to pay land 
revenue — Right cannot be converted to obligation. 

It may be that the mortgagee being a person in¬ 
terested iu safeguarding his security has sufficient 
interest entitling him to pay the land revenue. But 
that right of his cannot be converted into a-i obliga¬ 
tion. ILR (1939) Nag 240, Ref. to. IL5 (1952) Na 
306 : AIR 1953 Nag 259 -260) (Pt B) (Pr 4) (DB). ° 

— S. 72 (b) - Trusts Act (1882), S. <7, Illus. (c) — 
Mortgagee in possession required to pay rent of 
mortgaged property - Default- Sale of property for 
arrears of rent — Purchase by mortgagee — Right to 
redeem, not extinguished - Suit for redemption, 
maintainable. See Trusts Act (1882), S. 90, Illus¬ 
tration (c). AIR 1956 Orissa 61 (DB). 

7 Costs of additions by mortgagee—Not 

allowed. 

A mortgagee cannot claim the cost of additions to 
or new constructions upon or in place of. the mort ’ 
gaged property even under Cl. (o) of $. 72, T P \ct 

JhVjfpfioHDB,. 161 ‘ A,B 1953 Pepiu S " ‘ 9 °i 

3. Supporting mortgagor’s title. 

S. 72 (c) and (d) — Costs of supporting title of 
mortgagor or mortgagee. 

The mortgagee paid moneys to Government to 

hmw f ?? ® 0i a , portlon °* th * hypotheca for realisa. 
tion of tae penal assessment levied bv the Covern- 

m Su! gagor ou the Iand DOt comprised 

affafnst thIrS!J he ‘T/ 8 * 80 / ^waiter filed a suit 
against the Covernment for refund ot the moneys so 

p d on ground that the Government had no right to 

bring to sale the hypotheca, and for injunction 

re.^traimag the Government from such sales ii future. 

• \7 ld ' th . at a * the Government had a paramount 

bv ihimnn !l 6 the arnouiit peual cessment levied 
by them on the moitgagor there was ,no question of 

Sf¥‘7 “7”] 7 "7- 

8 WW* TO 

AIR 1955 Andh 2i4 (276) (Pt B) (Pr 4) * ' 

Res judicata - (C. P. Code (1908). S. 11 ). 

After the passing of the ffnal decree in hi? 

ps; oTSu^re Vc r 0 ^ 

scaled down under Madra° Act 4 of1938 !re ? K amou “ t 
gagee was referred to a senate .Sit. 1 ® 3 * ^ " 0,t - 

t»“ ‘XriTthe 8 mortgagee'to'a separate “S 

operated as ,es Jud.cata agaias^thTmortgago” SU “ 

ab.e’uaderV.^Wofthe 6 ! % i h ° TO 

(Civil) 517 :1955 A^dh W R fi 54 t A o 55 o A ^ dh L T 
274 (277) (Pt D) (^ 7 ). ” 654 1 AIR 1955 Andh 
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S. 72 lc) — Costs incurred by mortgagee in de¬ 
fending title of mortgaged property — Mortgagee 
obtaining them from other property by decree of 
Court but making no attempt to execute decree — 
Mortgagee held was not entitled to debit mortgagor 
in his accounts with these costs. 52 Bom L R 892 s 
3LR (1951) Bom 209 : AIR 1951 Bom 19 (22) (Pt B) 
7) (DB). 

4. Clause (d). 

--S. 72 (d)—Costs of supporting mortgagee’s title 

The mortgagee is not entitled to the expanses 
incurred by him in regard to certain criminal pro¬ 
ceedings which had taken place between the parties 
in regard to the mortgaged land as it cannot be said 
<hut they were iucurred by him for the purpose of 
makiDg his own title good against the mortgaaor. 

<1954) Mad WN 295 * (1954) 1 MLJ 517 ; ILR 
(1955) Mad 570 : 68 Mad L VV 896 : AIR 1955 Mad 
245 (245) (Pt A) (Pr 2) (DB). 

[Overruled on another point in AIR 1962 Mad 21 

(FB).] 

_S. 72—Right of mortgagee to possession resisted 

and challenged —Mortgagee filing suit— Suit decreed 
and mesne profits and costs awarded-Mortgagee can 
only claim actual costs incurred by him in his suit— 
He is not entitled to add amount of mesne profits to 
mortgage debt. 30 Mys L J 158 : ILR (19ol) Mys 
503 : AIR 1953 Mys 114(120) (Pt F) (Pr 19) (DB) 

_ S . 72—Civil P. C. (1903), S. 11, O. 20, R. 12 and 

O. 34 R. 7 — Defendant purchasing lands including 
lands'given in zarpeshgi. to predecessor-in- interest 
of plaintiffs - Defendant filing suit for redemption 
and obtaining decree - Before suit plaintiffs kept out 
of possession of ‘zarpeshgi’ lands by defendant for 
certain period - Suit by plaintiffs for mesne profits 
for such period - Suit held was not barred by ‘res 
judicata’ - See Civil P. C. (1908), S. 11. AIR 1953 

Pat 220. 

_c 72 (d) — Redemption suit — Costs incurred by 

mortgagee lor supporting b * s . t !f le "^ 0 r / 1 g q a lg5 
♦o nav actual costs. See Civil P. C. (1908), 0.34, 

R. 7. AIR 1964 Punj 365 (DB). 

5 Contract to contrary. 

__c 72 _ jn the absence of a contract to the 

Zrrirflrv - Mortgage deed providing that only 
-kaDdayam'' paid by mortgagee should be .reimbursed 
to him—No provision lor payment of interest on 
«uch amount-There is contract to the contrary 
vvithin S. 72 and interest cannot be clatmed. AIR 
1955 NUC (Mys) 5678 (DB). 

6. May add such money to the principal money. 

Cc 79 fiQA—Expenses of Receiver appointed in 

-—at mortgagee’s instance - Remune- 

to bin outside court without sanction or 
rat.on pand to him o^nis added morlgage 

amounh See T^P Act (4 of 1882), S. 69A. AIR 1955 
And g 72 (b) — Preservation of mortgaged property 

mortgaged proper ties «o^realisat. ^ q{ , ands 

"^binml^ 

P Held, (i) the ^ 

extinguished the title mortgaged property 

S»iV“ iSS. C.Sm.l. & L W « 

Referred to. therefore, a right under 

S. 1 ^ (b) toTay! -d -ert '/saie ior ihe preserve. 


tion of the mortgage security with interest to the 
principal money. 1955 Andh L T (Civil) 517» 1955 
Andh W R 654 : AIR 1955 Andh 274 (275) (Pt A) 
(Pr 3). 

-S. 72 — May add such money to the principal 

money — Usufructuary mortgage and lease back — 
Mortgagee obtaining decree for arrears of rent against 
mortgagor — Mortgagee realising value of improve¬ 
ments effected by mortgagor from an execution 
purchaser of lease-hold interest in property — Suit 
for redemption — Mortgagee has no right to set off 
amount of barred rent decree against value of im¬ 
provements realised — Principle embodied in S. 60 
has no application — (Contract Act (1872), S. 60) — 
(Tenancy Laws— Malabar Compensation for Tenants 
Improvements Act (I of 1890), S. 0 (2)). AIR 1955 
NUC (Mad) 3900. 

7. Proviso. 

-S. 72, Proviso—Retrospective operation. 

The proviso to S. 72 which was introduced by the 
Amendment Act of 1929 is not retrospective in opera¬ 
tion. lienee a mortgagee who has paid prior to 1929 
the municipal taxes on the property which the mort¬ 
gagor was bound to pay under the contract, is en¬ 
titled to add that amount to the principal under S. 72 
even if he has not given notice to the mortgagor as 
required by the proviso. (19531 2 M L J 103 : 1953 
Mad W N 246 « ILR (1953) Mad 200: AIR 1953 
Mad 720 (722) (Pt B) (Pr 3) (DB). 

-S. 72, Proviso — Claim by mortgagee for amount 

expended—Proviso must be complied with. AIR 1955 
N U C (Pat) 5705. 

8. Charge for expenses. 

-Ss. 72 and 63-A—Nature of improvements to the 

cost of which mortgagee is entitled stated -See T. P. 
Act (4 of 1882), S. 63-A. AIR 1956 Bom 575. 

-S. 72 — Income tax due from mortgagor—Mort¬ 
gagee pa\ing — Right to reimbursement — (Contract 
Act (1872), 8. 70). 

The mortgagee is not entitled to claim a charge in 
respect of sale of mortgaged properties for recovery 
of income-tax due from the mortgagor. The payment 
made by the mortgagee in such a case being ot a 
gratuitous nature, he is not entitled to a personal 
decree against the mortgagors even under b. 7u. 
Contract Act. 1959 Ker L T 120 : AIR 1959 ker 294 
(296) (PtB)(Prs 6,7) (DB). 

_S 72 — Section confers a right on mortgagee 

additional to that which he has under ordinary law- 
Mortgagee entitled to reimbursement under 8. oy. 
Contract Act - Separate suit for such reimbursement 

n?t barred by S. 72. 1963■ B L J R 433 : ILR 43 Pat 
755 i AIR 1963 Pat 185 (188) (Pt B) (Pr 5) (DB). 

9. Interest on amount spent. 

_Ss. 72 and 76 - Mortgagee in possession but 

mortgage not usufructuary — Interest on cost o 

improvement is to be cakulated-Interest on interest 

not to bo taken in any form. AIR 1950 Kutch yu W 
(Pt D) (Prs 12, 13). 

SECTION 73 
SYNOPSIS 

(Transfer of Propeity Act (1882), S. 73.) 

1. Scope. 

2. Failure to pay arrears of revenue. 

3. Sub-section (2). 

4. Mortgagee's right to proceed against property 

also. _ c 

1. Scope. 

S 73— Winding up of Company — Property sold 

free of charge-Rigbt of debenture holder to payment 
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out of sale proceeds—Debenture holder not in posses¬ 
sion of debenture scrips—Under the doctrine of sub- 
stituted security, if the subject of a mortgage or 
charge is charged or transformed the mortgage or 
charge attaches the new form which it had assumed— 
See Companies Act (1913), S. 230 (1). AIR 1964 All 
558 (DB). 

9 —S. 73 — Mortgage of village by Zamindar be- 
fore Act of 1951—Vesting of estate in State by virtue 
of notification under S. 4—Bhumidari rights retrain¬ 
ing in Zamindar continue to be subject to mortgage 

— See Tenancy Laws — U. P. Zimindari Abolition 
and Land Reforms Act (1 of 1951), S. 4. AIR 1959 
All 179 (SB). 

[Reversed in AIR 1961 S C 1790.] 

-S. 73 — Principle of substituted security—Usu¬ 
fructuary mortgage of zamindari rights and sir land 

— Loss of zamindari rights — Mortgage attaches to 
exproprietary tenancy — Non*traDsferabiIity of ex- 

proprietary tenancy—effect-(Limitation Act (1908), 

Art. 144). 

Where a zamindar mortgages by way of usufruc¬ 
tuary mortgage his zamindari together with his sir 
lands, and by losing his zamindari rights becomes an 
exproprietary tenant of the sir lands. The usufruc¬ 
tuary mortgage does not become ineffectual but takes 
effect as a mortgage of the exproprietary rights. 


-S. 73 — During pendency of execution petition 

property sold in execution of prior mortgagee’s de¬ 
cree — Surplus sale proceeds in Court deposit — 
Subsequent mortgagee applying to withdraw it under 
doctrine of substituted security — Limitation-Court 
can take notice of subsequent events and grant relief 
in execution — See Civil P. C. (1908), S. 47. (1965) 
78 Mad L W 44 : ILR (1964) 2 Mad 101. 

-S. 73 — Portion of property acquired by Munici¬ 
pality and distinct property substituted as compensa- 
tion — Entire property brought to sale in execution 
and purchased by decree-holder — Mo reference to 
substituted property either in sale proclamation or 
sale certificate—S. 73 or doctrine of substituted secu¬ 
rity not applicable. 1951 Mad W N 674 : (1951) 2 
Mad L J 205 : AIR 1952 Mad 263 (263, 264) (Pr 5). 

-S. 73—Substituted security — Mortgagee's right 

to proceed against. 

The moment there is a boDa fide aud final partition, 
the mortgage of an undivided share prior to the parti¬ 
tion gets as his security under his mortgage only the 
properties which were allotted to the share of the 
mortgagor on partition. The mortgagee is entitled to 
proceed against the substituted property and it is his 
only remedy : 1 Ind App 106 (PC), Foil. 22 Cut L T 
337 : AIR 1936 Orissa 165 (169) (Pt F) (Pr 21) 
(DB). 


It is not open to the mortgagee who has entered 
into possession under the mortgage to set up aDy 
adverse title against the mortgagor and claim that by 
lapse of time he has perfected his title to the mort¬ 
gaged property. 1952 All VV R (H C) 458 r 1953 All 
LJ2°3 : A I R 1953 All 147 (148) (Pt B) (Prs 5, 6) 
(DB). 


”— s * 73 — Substituted security — Doctrine of — 
Applicability — Decree against motor transport com¬ 
pany creating charge in respect of buses for payment 
or decree amount — Company wound up and buses 
sold by Official Liquidator pursuant to order of Court 
Doctrine of substituted security applies — Charge 
m favour of decree-holder can be enforced again.st 
sale proceeds of buses — C. M. A. No. 1 of 1959 

P^? d §n7 ra R'i F ° * ; * A .L R ,n 9 J 6 Mad 323 and AIR 1937 

(Pr 5MDB) e ' ° D ‘ AIR 1960 Andh Pra 555 (556) 

—S. 73-Doctrine of substituted security-Basis of 
- Charge decree - Property sold free of charge - 

aoQD 0 i Can be /® a il sed fr0m sale proceeds: 33 Mad 
429, Rel. on; 47 M L J 704, Dist. 1960 Audh L T 

—S. 73 — Scope — Hindu Joint family — Private 

nlnn«!i 0n by n- C 2 parC x ener of specific item of family 

property — Rights of purchaser-Doctrine of substi¬ 
tuted security applies - See Hindu Law - Joint 
Family. AIR 1957 Andh Pra 572 (DB) J0 1 

of undivided shate 

sh«re b JJfl U fa. t iS’ d ‘ hat .r c,gaga an undivided 
naSiHnTrf*S t0n U » P0D th ? 0Q P re divided s bare on 
CaJ t ion'flndt? mort fS e ’ therefore, is followed by a 

pa i lt “ the mortgaged properties are allotted to 

thflv fh° r C ,r ba J ers 0ther ^ the mortgagor, 
fraud f k r J h f 9 a °!L ed pr °P 0f ties, in the absence 8 of 
can nrn L T the . m0r, S a 8 e > ai > d the mortgagee 

f aua ^^®n^ o 7^ 0 nn^ivided t share > 

(355) (pj D) (ftM) cm? " 92 : A1R 1960 Cal 35 i 

formation - MS?* - Pr ° Pe ">' ““^oiog Uaos. 

Where property subject to mortgage or chan™ 
undergoes transformation, the mortgage or charge 
^ t «« 6 ^ a / ter the transformation. 

“WiS MomK 3991 a 1 r 1958 


—‘Ss. 73 and 109—Substituted security—Mortgage 
of undivided share —Subsequent partition — Charge 
in favour of mortgagee is created on property allotted 
to mortgagor. 

As soon as the partition decree is made, the rule of 
substituted security comes into operation, and in place 
of the undivided share of the mortgagor given in 
usufructuary mortgage a charge is created, by the 
operation of law, on the entire land allotted to the 
share of the mortgagor in the partition decree. Case 
law Rel. on. 

The rule of substituted security applies not only in 
a case where the co-sharer mortgages his undivided 
share in all the properties held Jointly by the co- 
sharers, but it app lies also where the co-sharer mort¬ 
gages his undivided share in specific item of Joint 

Pat 428*(DB) R ( } Mad 454> Fo,h < 1962 > ILR 41 

JTrS-J 3 ” Co '^ ar « r mortgaging specific items ~ 
Partition—Items falling to share of another — Right 

ot mortgagee to obtain substituted security — Nature 

ot Mortgagee selecting another substituted security 
‘ferns already mortgaged:-Priority of another 

Puuj 8 79 ee ' SeeT,P - Acl U882), S. 58. ILR (1957) 
2. Faliure to pay arrears of revenue. 

77 73 Mortgagee liable to pay sircar tax—Por- 

*'°. 0 °n£? t * aged . , t Dd so!d in reveoue sale — Mort- 
fSS C Af bti,, V Dg r gbt lo , so,d P r °P«ty — Effect on 

Where under the terms of the mortgage deed the 

ls l labl ® t0 P3y all sircar tax on the mort¬ 
gaged landand owing to the default of the mortgagee 

sale for toe Property is sold in revenue 

noHinn Ik VSry u f tl ^ e L arraars oi the tax and the 
porlion, though purchased by a stranger, is ultimatelv 

assigned in the name of the mortgage!?^ sonthe mort 

U V 0Se his right to redeem in respeJt of 

of thS m ™ m °- rtg , 8gee ? annot lak0 Vantage 
0 the mere omission in describing the survey number 

°f j b in?A r fi?° * Q tbe deed. AIR 1953 Trav Co 563 

no n, 4 ?, TraV A R 989 ' Ret. on/(i955 )2 aS l? 

(Pis I 2)! ag ‘ A 1 R 1957 Trav * Co 22 2 (222, 223) 

3. Sub-section (2). 
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directing execution of personal decree only after 
exhausting remedy against mortgaged property — 
Mortgaged property vesting in State before execution 

— Right of mortgagee to execute personal decree by 
proceeding against non-mortgaged properties of judg¬ 
ment. debtor without recourse to remedy available 
under S. 24 (5) - Barred by S. 4 (d), Bihar Act. See 
Tenancy Laws — Bihar Laud Reforms Act (30 of 
1950), S. 4 (d). A I R 1962 S C 1464. 

— S "3 (2)—Execution of self-liquidaling mortgage 

— Delivery ot property to decree- holder in pursuaoca 
of this mortgage not possible due to abolition of Zam- 
indari— Remedy of decree- holder—Whether can apply 
for sale of other immovable and movable property ot 
judgment.debtor — Remedy under S. 0 (b) of U. P. 
Zamindari Abolition and.Land Reforms Act read with 

S. 73 of T. P. Act not availed of—Necessity of obtain* 
ing decree under O. 34. R. 0, Civil P. C. —Limitation 
under Art. 181 starts from 1st July 1962 when Zamin- 
dan was abolished. See Debts Laws — U. P. Debt 
Redemption Act (13 of 1940), S. 10. AIR 1963 
All 39S. 

-Ss. 73 and 100 — Decree-holder having charge 

over property acquired compulsorily — He has right 
to satLfy his charge from compensation received by 
Receiver. S?e Tenancy Laws — West Bengal Estates 
Acquisition Act (t of 1954), S. 12. (1959) 63 Ca! 
W N 869. 

® —S. 73 (2)—Final decree in mortgage suit—Mort¬ 
gaged property substituted bv another security in 
form of compensation money—Doctrine of substituted 
security can be applied in execution. See Civil P. C. 
(1908', S. 47 (2). AIR 1954 M B 181 (FB) 

-S. 73 (2)—Land Acquisition Act (1S94), S. 31 (2) 

— Preliminary and final decree for sale of mortgage 
property — Property acquired in land acquisition 
proceedings—Mortgagee has right to claim mortgage 
money out of compensation which is substituted 
security — Rr*m?dy of mortgagee is to execute his 
mortgage-decree and not file tresh suit—Where fresh 
suit is filed, Court can convert it into execution 
petition. AIR 1963 Mod 73 (73, 74) (Prs 3, 4, 5). 

-S. 75(2) —Orissa Estates Abolition Act (1 of 1952). 

Ss. 5 (e), 18 (l) (b) — Decree for maintenance made 
charge on partible estate before coraiuc into force of 
Orissa Act 1 of 1952 — Right of decree-holder t) pro¬ 
ceed against compensation awarded to judgment- 
debtor under Onssa Act 1 of 1952 — Principle of 
S. 73 (2)—Applicability. 

When a partible estate, on which a charge is made 
for the payment of a maintenance decree passed 
before the coming into force of Orissa Act (1 of 1952) 
vests in the State Government bv virtue of the provi¬ 
sions of Orissa Act (1 of 1952). the decree-holder can 
apply for execution of his decree by proceeding 
against the compensation money awarded to the 
judgment-debtor under 1 he Orissa Act on the prin¬ 
ciple laid down in S. 73 (2) of the T. P. Act though 
there is no express reference any wherein that Act to 
S. 73 T. P. Act. ILR (19G3) Cut 85. 

-S. 73—‘Person interested’-S. 73 only gives to the 

mortgagee a right to receive compensation but has 
no effect on The interpretation of Ss. 11, 18 and 31 
of Land Acquisition Act. See Land Acquisition Act 
(1894), S. 3l. ATH 1955 NUC (Punj) 4603 

4. Mortgagee’s right to proceed against 
property also. 

« —-S. 73 (2) — Mortgage of proprietary rights in 
estate before the Act - Effect of notification -under 
S. 4 -Nature of Bhumidsri rights—Cannot be followed 
as substituted security — Mortgagee can proceed only 
against compensation money. See Tenancy Laws 
U. P Zamindari Abolition and Land deforms Act (1 
of 1951), S. 4. AIR 1961 S C 1790. 


-—5. 73—Civil P. C. (1908), O. 34, R. 0 - Mortgage 
decree, construction of — Mortgage decree enjoining 
decree-holder to proceed first against mortgaged 
Zamindari property — Zamindari property having 
vested in State not available for sale — .Mortgagee 
decree-holder can proceed against other property, 
even though he can under S 73, T. P. Act claim 
compensation money awarded by Government for 
taking Zimindari property — It is however, within 
powei of Court, to adjust equities. See Civil P. C. 
(1908), O. 34, R. 0. AIR 1955 All 566 (DB). 

-Ss. 73, 58-Mortgage — Mortgage by co. sharer - 

Subsequent oarlition — Effect — Principle of sub¬ 
stituted security. 

If a mortgagee accepts as security a property 
which is owned jointly by his debtor along with 
others and if, as a result of a subsequent partition, the 
said property is allotted to the share of the debtor’s 
co-sharer, tho mortgagee cannot pursue that properly 
any more. He has to be content with the property 
which is allotted to the share of his debtor. 1951 
All L J 456 : 1951 All W R (HC) 433 » AIR 1951 All 
054 (654, 655) (Prs 8, 9, 15). 

@ —3. 73:— ‘Vest’, meaning of — Mortgaged estate 
ot intermediary vesting in State—Effect of— Bakasht 
lands '.forming part of mortgaged estate which are 
deemed to be settled with proprietor under S. 0(1) 
constitute accession — S. 4 (d) does not operate as a 
bar to a suit to recover mortgage monev by sale of 
such lands — Full Bench decision in A I R 1958 Pat 
030 continues to be good -law and has not -been 
overruled either by A I R 1961 S C 1790 or by A I R 
1902 S C 1404—(Per Ramaswami C. J. and Kanhaiya 
Singh J.; Sahai J. contra). See Tenancy haws-Bihar 
Land Reforms Act (30 of 1959), S. 3. AIR 1903 
Pat 412 (FB). 

[Overruled in AIR 1967 S C 801.] 

SECTION 76 


SYNOPSIS 

(Transfer of Property Act (1882), S. 70.) 

1. Scope. 

2. "Takes possession.” 

3. Clause (a). 

4. Clause (b), 

5. Clause (c). 

6. Clause (d). 

7. Clause (e). 

8. Clause (g). 

9. Clause (h). 

10. Clause (i). 

11. Last paragraph. 

1. Scope. 

-Ss. 76, 60. S3 —Debt Laws - U. P. Agriculturists’ 

Relief Act(27 of 1934), S. 12-Suit under, for redemp¬ 
tion of usufructuary mortgage — Civil Court cannot 
consider the question whether the mortgugee has put 
up a fictitious person as tenant to prevent mortgager 
from obtaining possession over mortgaged proper y 
—Section has not changed the substantivelaw Ifouna 
in T. P. Act. A I R 1949 All 589 Fo . and AIR 1949 
All 380, Overruled. AIR I9a3 All 4/2 (473, 474) 
(Prs 4, 5.0) (DB). 

_8. 76 — Mortgagee releasing property in Passes* 

sion of transferee from mortgagor -Transferee is n 

a necessary party to foreclosure suit See Livii r. 
(1908), S. 115. 1959 Nag L J (Notes) 90. 

-S. 76 - Suit for compensation for breach of con¬ 
dition contained in S. 70. T. P. Act Art. 

Art. 36 applies. See Limitation Act (1908), Art. 12U. 

AIR 1954 Bom 417. 
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.—S. 76—Condition! imposed by 8. 76 — Breach of 
—Suit for—(Civil P. C. (1908), O. 2, R. 2). 

The liability of the mortgagee to account to the 
mortgagor for the loss sustained by the mortgagor on 
account of the non-observaQce of the duties imposed 
upon the mortgagee by S. 70 must be determined 
and settled in the suit brought by the mortgagor lor 
redemption. Hence a subsequent suit for compensa- 
tiOD for the alleged demolition of the mortgaged pro¬ 
perty by the mortgagee while in possession will be 
barred under 0. 2, R 2, Civil P. C , if such a relief is 
not claimed in a prior suit for redemption brought by 
the mortgagor. 1LR 33 Mad 71, Diss. from. 56 Bom 
L R 402 : ILR (1954) Bom 1! 31 i AIR 1934 Bom 
417 (418) (Pi B) (Pr 12). 

-S. 76 — Usufructuary mortgage — Lease back to 

mortgagor—Suit on rent note. 

If a mortgagor takes the mortgaged property on 
lease from the mortgagee then the mortgagee as land- 
lord can file a suit on the basis of a rent-note. A I P. 
1958 M P 3L9, Rel. on. 1961 Jab L J 1207. 

—S. 76 — Usufructuary mortgage — Lease back to 
mortgagor—Suit for rent is maintainable. AIR 1958 
Madh Pra 319. 


-S. 76 — Applicability — Can be applied even to 

mortgage not governed by section. AIR 1955 N U C 
(Raj) 4023. 

2. “Takes possession." 


-S. 76-Applicability. 

Section 76 is not applicable unless the mortgagee 
has obtained possession qua mortgagee. A mortgagee 
is not in possession qua mortgagee if he enters the 
property as owner. A I R 1941 Pat 290 and A l R 
1918 Mad 974, Rel. on. AIR 1958 Andh Pra 541 
(544) (Pt A) (Pr 18) (DB). 


-S. 76 — Scope — Mortgage in favour of lessee — 

Lease coming to end but mortgagee continuing in 
possession—Mortgagee is liable to deliver property in 
suit for redemption. See T. P. Act (1882), S. 58 (d). 
AIR 1958 Mys 20. 


-—S. 70 — ‘'Takes possession" — Possession under 
Invalid mortgage—Claim for account. 

Where a Mahomedan usufructuarily mortgaged his 
property but retained possession thereof under a 
lease back and after his death his widow on her own 
behalf and as guardian of minor children executed a 
usufructuary mortgage of the same property in 
favour of the same mortgagee putting him in posses¬ 
sion of the property and one of her sons who was 
not bound by the mortgage on coming of age insti¬ 
tuted a suit for redemption of the subsequent mort¬ 
gage contending, inter alia, that the mortgagee did 
not acquire under the . mortgage any valid right to 
retain possession and was, therefore, liable to render 
an account of the income collected by him: 

Held that having regard to the scope and nature of 
the suit, the claim made by the plaintiff was unten¬ 
able AIR 1950 Trav-Co 33 (35. 36) (Pt B) (Prs 7, 9) 
(DB), 

3. Clause (a). 


7 c (a) F- . p * , Ten ? n l c y Acl ( l7 ° f 1939). 

c na ; a ' - Ir C0 P e “^8 r,cu ltaral lease not protected by 
b, 76 (a), T. P. Act — Tenant canoot acquire rights of 
hereditary tenant under S. 29 (a). See Tenancy Laws 

S~C*183 Tenan ° y ACt (1? ° f 1939) ’ S ‘ 29 (a)< A!R ld5 ' 8 

■-S. 70 (a) -Agricultural lease granted by moit- 

gagee — When binding on mortgagor — Barden of 
proof. 


The law undoubtedly is that no person can trans* 

K!L pr 0 ?u Cty M . as t0 , confer on the transferee a title 
netter than what he possesses. Any transfer of the 

property mortgaged by the mortgagee must cease, 


when the mortgage is redeemed. Section 70 (a\ 
T. P. Act provides that a mortgagee in possession 
'must manage the property as a person of ordinary 
prudence would manage it if it were h’.s own. An 
agricultural lease created by him would be bind¬ 
ing on the mortgagor evoo though the mortgage has 
been redeemed, provided it is of such a character 
that a prudent owner of property would enter into it 
in the usual course of management. It is for the 
person who claims the benefit thereof, to strictly 
establish it. The fact that the rent fixed is higher 
than the Circle rate is not decisive that the lease is 
binding on the mortgagors. Where the lands over 
which the lease was created were home-farm lands 
under the direct cultivation of the proprietors! as 
distinguished from lands which were under cultiva- 
tion by tenants, having regard to the special rights 
which the tenancy laws all over India have recognis¬ 
ed in the owner in respect of such lands, an act of 
the mortgagee which puts those rights in peril can¬ 
not be regarded as that of a prudent owner and it 
requires exceptional ground to justify it. AIR 1952 
S C 205, Rel. od. Asi Ram v. Mst. Ram Kali. 1958 
SC J 575. (1958) 2 Andh W R (SC) 32 i 1953 All 
VV R (H C) 598 r (1958) 2 Mad L J (SC) 32 : 1958 
S C R 986 . A r R 7958 S C 183 (185. 186) (Pt B) 
(Prs 6. 7. 8, 10). 

®-S. 76 (a)—Bihar Tenancy Act (8 of 1885), S. 21 

— Lessee inducted on land by mortgagee under power 
of management—Lessee claiming occupancy right in 
land-Claim is not legal. See Tenancy Laws—Bihar 
Tenancy Act (8 of 18S5), S. 21. AIR 1956 S C 305. 

•-S. 76 (a) — Creation of higher right than per¬ 

son has — S. 76 (a), an exception to rule. 

A person cannot confer on another any right higher 
than what he himself possesses, and therefore, 
a lease created by a usufructuary mortgagee would 
normally terminate on the redemption of the mort¬ 
gage. Section 70 (a) enacts an exception to this rule. 
If the lease is one which could have been made by 
the owner in the course ol prudent management, it 
would be binding on the mortgagors notwithstand¬ 
ing that the mortgage has been redeemed. Even in 
such a case, the operation of the lease cannot extend 
beyond the period for which it was granted. Harihar 
Prasad v. Deonarain. (1956) SCI 279:1956 Pat 
L R (SC) 85 : 1950 S C A 316 i 1956 B L J R 306 : 
I L R 35 Pat 221 . 1956 S C C 124 : 1956 S C R 1 : 
AIR 1956 S C 305 (312) (Pt H) (Pr 13). 

-Ss. 76 (a) and 111 (c) — Effect of redemption on 

lease by mortgagee in possession. 

A mortgagee in possession of a shop has a right 
under S. 70 (a) to let out the shop and the room ap¬ 
pertaining thereto on a monthly tenancy and on tho 
redemption of the mortgage the tenant continues to 
be a tenant and does not become trespasser. Sec- 

F 0n ^ ^ oes Q0 ^ mean (bat, if in the exercise of 
his powers of duo management as a person of ordi¬ 
nary prudence the mortgagee has entered into an 
agreement of tenancy, on the mere redemption ol 
the mortgage without the mortgagor exercising his 
option of putting an end to the tenancy the tenancy 
automatically and ipso facto lapses on the date of the 
redemption, 1953 All L J 467 r AIR 1954 All 1G (10, 
17) (Prs 6, 8) (DB). 1 ’ 

Ss, 76 (a), ill (c)—Monthly tenancy created by 
mortgagee is possession -Subsequent suit for redemp¬ 
tion by mortgagor -Decree for redemption—Tenancy 
terminates and tenant is not entitled to protection 
from eviction — Bombay Rents Hotel and Lodging 
House Rates Control Act (57 of 1947), Ss. 5(11) 

IQO 12. 

A monthly tenancy created by mortgagee in posses- 
sioa la respect of the mortgaged premises would 
come to aa end when the mortgagor subsequently 
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files a suit and obtains a decree for redemption. The 
decree would be binding on the tenant and he is not 
entitled to claim the protection ot the Bombay Rents 
Hotel and Lodging House Rates Control Act when 
the mortgagor seeks to evict him from the mortgaged 
premises. AIR 1958 Bom 53, Rel. on. 

The right of a mortgagee under S. 76 (<*), T. P. 
Act of making prudent management of property in 
his possession must necessarily be co-terminus with 
his right to continue as a mortgagee and it must 
come to an end as soon as his right to continue in 
possession ends. If during that period the mortgagee 
creates a lease then by virtue of S. Ill (c), T. P. Act 
the lease also necessarily terminates when the autho¬ 
rity of the inortgagor to lease the property ends. The 
mortgagee’s rights cannot be any higher than that of 
any other lessor whose rights are limited in point of 
time by the very nature ol the relationship between 
the lessor and the owner. If once this position is 
reached, the Court must hold that the mortgagor is 
entitled to get possession of the property unless there 
is some provision in law which creates an exception 
to this doctrine. AIR 1952 S C 205, Rel. on. 

There is no provision in the Bombay Rents Act 
under which any rights as such are conferred on the 
tenant. S. 12 does not give the tenant a right to re- 
main in possession ot the properties, but it imposes a 
disability on the landlord and unless the person who 
seeks to recover possession is brought within the 
definition of the word “landlord” the tenant cannot 
claim possession: After redemption there is no rela¬ 
tionship either contractual or by privity of estate 
between the mortgagor and the tenant. He not beiDg 
a landlord S. 12 does not come in his way of recover¬ 
ing possession. AIR 1952 S C 205 and AIR 1937 Cal 
763, Dist.; AIR 1916 Mad 911 and AIR 1954 All 16, 
Dist. from. 64 Bom LR 554 :1 L R 11963) Bom 
236 . AIR 1963 Bom 42 (43, 44) (Pt A) (Prs 2, 3, 4) 
(DB). 

-S. 76 (a) — Lease by mortgagee—Lessee claiming 

fixity of tenure under S. 43 — Proof of legal posses¬ 
sion by lessee necessary—Burden of proof is on lessee. 
See Tenancy Laws—MalabarTenancy Act (14 of 1930), 
S. 43. 1961 Ker L T 958. 


gage settlees were liable to be evicted 1962 B L J R 
825 : AIR 1963 Pat 26 (28 to 30) (Prs 7 to 10) (DB.> 

-S. 76 (a) — Case from Punjab — Redemption of 

mortgage—Tenancy created by mortgagee in course of 
management—When binding on mortgagor-Burden 
of proof lies on tenant to establish bona fides of 
mortgagee. 67 Punj L R 64 : AIR 1965 Tunj 231 
(231,232) (Pr 2). 

-S. 76—Mortgagor introducing tenant — Tenancy 

continued under morig9gee—8ale of mortgaged pro¬ 
perty — Vendee authorised to redeem, redeeming 
mortgage—Tenant’s rights. 

A mortgagee cannot, as a general rule, create an in¬ 
terest in the mortgaged property which will enure 
beyond the termination of his interest as mortgagee 
and further the mortgagee taking possession of the 
mortgaged property must manage it as a person of 
ordinary prudence would do if it were his own. In¬ 
deed, even the statute speaks of the legal position 
in the same terms. Where the tenant has already 
been on the premises as a tenant of the mortgagor 
and continues to pay rent to the mortgagee without 
showing that he continues to be the mortgagee’s 
tenant under a fresh agreement of lease which is im¬ 
provident or is shown not to be bona fide or other¬ 
wise likely to damage the property, such a tenant on 
redemption would not be dispossessed in execution 
of the redemption decree. 1964 Cur L I 192 i AIR 
1964 Punj 346 (350, 351) (Pt B) (Prs 10, 12) (DB). 

-S. 76 — Suit by mortgagee in possession for in¬ 
terest — Wilful default — Onus of proof — Onus od 
mortgagor to prove mortgagee’s wilful default. 

In case of a suit by a usufructuary mortgagee in 
possession for interest on the ground that the pro¬ 
perty mortgaged did not yield sufficient returns to 
cover up the amount of interest it is for the mortgagor 
to prove that there was wilful default ot the 
mortgagee to manage the property which resulted 
ed in the insufficient yield. (1878) 8 Ch D 424 ; 
AIR 1937 Bom 483 and (1808) 12 Ves 493, Rel. on. 
1962 Raj L W 376 :1 L R (1962) 12 Raj 6S3. 

4. Clause (b). 


—S. 76—Applicability—Case before T. P. Act. 

A mortgagee in possession of property is liable for 
active waste committed by him but permissive waste 
stands on a different footing, the question of damages 
depending on whether the mortgagee has been guilty 
of gro^s negligence. (1960) 1 Ker L R 459 : i960 
Ker L T 423 « I960 Ker L J 587 i AIR 1960 Ker 298 
(299, 300) (Pis 5, 6 ) (DB). 

_S. 70 _ Mortgage with possession by Zamindar 
of Zamindari property—Lease by mortgagee-Lessee 
becomes ‘pakka’ tenant- Suit by mortgagor for eject¬ 
ment of such pakka tenant does not lie in civil Court 
— See Tenancy Laws — M. B Zamindari Abolition 
Act (13 of 1951), S. 38. 1962 M L P J (Notes) 289. 

_S. 76(a) — Redemption of usufructuary mort- 

g a g e _Lessee from mortgagee cannot continue after 
redemption — Mortgagee cannot also commit any 
act which is destructive or permanently injurious to 
the property. See T. P. Act (4 of.lS82), S. 00.1961 Jab 
L J 1094 :1961 M P L J 924. 

__s 76(a) and (b) — Subject, matter of mortgage 

proprietary interest of lambardar - Mortgage should 
not allow tenancy land reverting to him to lie fallow. 
AIR 1955 NUC (Nag) 5379 (DB). 

__Ss. 76, 62, 105 — Usufructuary mortgage-Right 

given to mortgagee to induct tenants for appropriat¬ 
ing usufruct of land in lieu of interest-Suit for 
redemption — Settlees on land claiming to be perma- 
nant tenants - Settlement of land held not valid be¬ 
yond period of mortgage and on redemption ot mort¬ 


-S. 76 (b) — Mortgagee in possession—He cannot 

take advantage of his own default in making pay¬ 
ment of rent. See Debt Laws—U. P. Debt Redemp¬ 
tion Act (13 of 1940), S. 9 (1). 1951 All L J 328. 

-S. 76 - Civil P. C. (1908), S. 115 - Amount of 

profits derived by mortgagee is question of fact 
Lower Court deciding question on evidence — Ques¬ 
tion does not involve question of jurisdiction — 
Mortgagee entitled up to 10 per cent, as costs or 
collections provided he pioves incurring ot costs 
Lower Court disallowing costs for want of proot 
Lower Court does notact contrary to law - ino 
revision lies. See Civil P. C. (1908), S. 115. AIR 1950 
All 105. 

-S. 76 (b)—Mortgagee allowing decree for rent to 

be time barred - He is bound to give credit for the 
decree for rent. 52 Bom LR 892, I LB (1951 
Bom 209: AIR 1951 Bom 19 (22) (Pt A) (Pr 6> 

(DB). 

_S. 70(b) — Usufructuary mortgage of property 

fetching rents - Property lying vacant for some 
period-Mortgagee allowed interest during the per 
—Credit for fair rent should be given to the mort¬ 
gagor for that period. AIR 1950 Kutch /7 (77) 

(Pr 4). .. 

_S. 76 — Profits of property-Failure to realise— 

Liability of mortgagee. 

A mortgagee in possession who is given full right 
of realising profits from the mortgaged property is 
accountable for the profits not realised him due to 
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his own wilful default. ILR 29 Pat 545 i AIR 1950 
Pat 379 (383) (Pt G) (Pr 19) (DB). 

[Overruled on another point in AIR 1955 Pat 494.] 

—-S. 76 — Mortgagee in possession of bhaoli hold¬ 
ing — Commutation of bhaoli into nakdi rent, not 
binding on mortgagor. ILR 29 Pat 180 : A I R 1950 
Pat 246 (247) (Prs 8, 9) (DB). 

-S. 76 (b) — Usufructuary mortgage — Mortgagee 

to pay michavarom not paid — Mortgagor is not en¬ 
titled to its benefit. ILR (1953) T C 835 : AIR 1954 
Trav-Co 53 (54) (Pr 3) (DB). 


5. Clauae (c). 

# —S. 76 — Trusts Act (1882), S. 90, Ill. (c) — Pur¬ 
chase by usufructuary mortgagee — Portion of rent 
which mortgagee was liable to pay very small as 
compared to portion to be paid by mortgagor — Rent 
sale — Property purchased by mortgagee in such sale 
— S. 90 and Ill. (c) are not attracted — Suit by mort¬ 
gagor for redemption is liable to be dismissed. See 
Trusts Act (1882), S. 90, Ill. (c). (1965) 2 S C J 458 « 
1965 B L J R 841: (1965) 2 S C W R 825 j AIR 1966 
S C 126. 

—S 76 (c) — Trusts Act (1882), Ss. 65 and 90 — 
Mortgaged property sold for arrears of revenue owing 
to default of mortgagee and purchased by stranger — 
Latter selling it to mortgagee — Mortgage is revived 
and can be redeemed by mortgagor. See Trusts 
Act (1882), S. 65. AIR 1957 Andh Pra 430. 


-—S. 76 — Obligation of mortgagees under obliga¬ 
tion to pay tar on property — Failure to fulfil — Sale 
of property for tar arrears—Purchase by mortgagees 
themselves — They cannot claim that original owner 
had lost his right to redeem—They cannot take 
advantage of their 'own wrong — Trusts Act (1882), 
S. 90. 1965 Ker L T 312. 


——S. 76—Purchase by mortgagee—Mortgagor held 
gained an advantage and he should hold for the 
benefit of the mortgagor. See Trusts Act (1882), S. 90. 
AIR 1959 Ker 178 (DB) 


-—-S. 76 — Mortgagee deliberately committing de¬ 
fault * n P aymen * °f Government revenue — Property 
sold in revenue sale and purchased by mortgagor — 
Mortgagee holds the same for benefit of mortgagor. 
See Trusts Act (1882), S. 90. AIR 1959 Ker 94 (DB). 

——-S. 76—Liability of mortgagee to pay tax—"Tax” 
—Thiruppuvaram. 

By tax is meant the amount which is paid to the 
Government. Thiruppuvaram is a payment lo a 
jenmi and usually the two are separately mentioned 
ij *°?. mort K a 8e© has to bear the burden of the two 
liabilities. Burden to pay Thiruppuvaram cannot be 
thrown on the mortgagee when in the mortgage 

^ ire * ct ««£ the mortgagee was only to pay tax. 
Ker L R 244, 

® ^ Crown debt on account of income tax 

due u jl* mort gag° r is entitled to be paid out of 
such debt in preference to mortgagee’s claim. See 
Civil P. C. (1908), O. 40, R. 1. AIR 1962 Mad 59 
tm). 


—S. 76 (c) — Charges of public nature — Liability 
of mortgage - Extends to payment of charges accru¬ 
ing during subsistence of mortgage — Purchase by 
mortgagee at sale for arrears falling due before mort¬ 
gage transaction - Trusts Act (1882), S. 90. 1983 
Mys L J (Supp) 1. 


“T-S. 78 — Payment of taxes duty of mortgagee- 
is like a trustee — He cannot affect the right of 
mortgagor by purchasing property at a sale for s 

ll^DB) 80 T ‘ P * ACt (1882) ’ S ' ?2 * A 1R 1953 1 

~S. 78 (c) j- Charges of public nature — Taci 
aues are such — Mortgagee in possession is liabl 


pav them out of the income. AIR 1951 Nag 25^- 
(254, 255) (Prs 7, 8). 

-S. 76 - Trusts Act (1882), S 90—Applicability — 

Mortgagee gaining advantage — Mortgagee of lease¬ 
hold property responsible for payment of portion of 
rent — No attempt to pay such portion to mortgagor 
or landlord — Sale of property on account of default 
of mortgagor and mortgagee and purchase by land¬ 
lord and subsequent settlement of mortgaged portion 
with mortgagee — Mortgagee must be held to haver 
gained advantage within S. 90 — Mortgagor has right 
to redeem such portion. See Trusts Act (L852), S. 90. 
AIR 1960 Pat 423. 


-S. 76 (c)—Applicabilily — Arrears of rent—‘Sum¬ 
marily sold'—Meaning. 

Under S. 76 (c), only such arrears of rent have to 
be paid by a mortgagee in possession, in default of 
which the property may be summarily sold. The 
expression ‘summmly sold’ implies that the pro¬ 
ceeding for realisation of rent by sale of the mort¬ 
gaged property is of a summary nature, such as a 
certificate proceeding under the Public Demands 
Recovery Act. Further, that section contemplates 
arrears of rent for the lands in mortgage and not for 
those which are outside the mortgage. A I R 1938 
Pat 196, Foil. 1958 B L J R 252 : AIR 1958 Pat 649 
(651) (Pt A) (Pr 4) (DB). 

-S. 76 (c)—Mortgagee in possession—He is liable- 

to pay taxes, etc. See T. P. Act (1882), S. 58. AIR 
1957 Pat 717 (DB). 

-S. 76 — Trusts Act (1882), S, 90—Revenue sale— 

Purchase by mortgagee — Mortgage is extinguished. 
See Trusts Act (1882), S. 90. AIR 1957 Pat 452: 
(DB). 

;-S. 76 — Mortgagee in possession making default 

in payment of arrears of rent—Subsequent purchase- 
by mortgagee not legal. A I R 1952 Pat 421 (423) 
(Pt B) (Pr 5) (DB). 

-S. 76 (c) — Mortgage of holding with possession: 

—Deed of mortgage silent as to liability to pay rent 
to landlord — Mortgagee is liable. ILR 31 Pat 365 i 
AIR 1952 Pat 2S6 (287) (Pt B) (Pr 5a) (DB) 


-S. 76 (c) — Payment of land revenue by mort¬ 
gagee in possession — It must be out of income of 
property — No accounts produced — He cannot be 
allowed any credit tor land revenue paid. AIR 1955- 
NUC (Pepsu) 2156 (DB). 

—S. 78 (c) — Limitation Act (1908), Ait. 14S — 
Mortgagee creating a sub mortgage — The latter 
agreeing to pay taxes — On default of payment 
ot taxes, property sold in revenue auction — 
Suit by mortgagee against sub mortgagee for dama- 
ges-Limitation is governed by Art. 136, Travancore 

atd^ iaL < i; a T Act ^ Se ^ Ijimilation Act (1908), Art. 148. 
AIK 1956 TravCo 49. 


• • ’ v/i LuuuKagB penaiDg suit lor 

enhancement of michavaram - Mortgagee is liable- 

c° ^o ay A ?S mic t, avaram * See T - p - Ac * (1S82)* 

S. 52. AIR 1954 Trav-Co 251 (DB). 

-S. 76—Payment of taxes. 

# J!» S that the mortgagee should pay 

the tax. ILR (1951) TravCo 282 (DB). 




•Ss. 76 and 72 — Mortgagee in possession but 
mortgage not usufructuary — Interest on cost of 
™? T ? V T QD } s t0 be calculated-interest on interest 

SiiVtB iiASV T ' p ' “ “ 

s a sags 

to pay costs of repairs carried out by mortgagee —- 
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Mortgagee incurring expenditure in repairs greatly 
enhancing value ot property — Mortgagee entitled to 
cost of works along with mortgage money. See T. P. 

Act (1SS2), S. 72 (b). Ala I960 Mad 24. 

-S. 76-Scope—Mortgagee in possession effecting 

constructions — Mortgagor is not liable to pay for. 

See T. P. Act (1882). S. 72 (b). AIR 1958 Mys 20. 


7. Clause (e). 


© -—S 76(a) and (e) — Mortgage of agricultnral 
.and — Mortgagee cannoi lease out land lor period 
extending beyond the perioi of mortgage unless 
there is i term to that effect in deed — Exception is 
in case of tenants iu whom certain rights spring up 
by virtue of statute — But the exception will not 
applv where the term of mortgage deed prohibits 
creation of such leases — Held, on construction of 
deed that mortgagee could not grant such lease — 
Ss. 20 and 21. Bihar Tenancy Act did not apply to 
the lessees — (Tenancy Laws — Bihar Tenancy Act 
J8 of 18S5), Ss. 20, 21). Mahabir Cope v. Harbans 
Narain Singh. 90 Cal L J 180 : (1952) S C A 436 r 
1052 SCR 775 : 1952 S C J 292 : AIR 1952 S C 205 
(206, 207) (Pt A) (Prs 6, 11). 

•S. 76 (a) and (el—Lease by mortgagee in posses. 


310D. 


Section 76 (a) and (e) do not empower the mort¬ 
gagee to create a lease of the mortgaged property 
which is to enure beyond the redemption of the 
mortgage itself, and it is quite clear that under S. Ill 
of the Act when the interest of the mortgagee comes 
to an end, the lease created by him also determines 
though this is jubject to any rights that might be 
conferred or created on the tenant by any statute. 
AIR 1952 SC 205 : 1952 S C J 292, Foil. 59 Bom 
L P 10], Rel. on. 59 Bom L R 684 : ILR (1957) Bom 
582 : AIR 1958 Bora 53 (54) (Pt B) (Pr 5). 

-Ss. 76, 60, G2 —Mortgagee in possession — Kom- 

pura at time of mortgage — Same not existing at 
time of redemption — No evidence that same fell 
down to natural causes — Mortgagee is liable to pay 
damages for the K^mpura to the mortgagor. See 
T. P. Act (4 cf 1882), S. 60. AIR 1963 Ker 291 
\DB). 

-S. 76-Duty of mortgagee in possession — Land 

with building thereon mortgaged — Burden is on 
mortgagee in possession to prove tha 1 building on 
mortgaged land ceased to exist due to natural causes 
and not due to his gross negligence — (Evidence Act 
(18721 Ss. 101 to 104) I960 Ker L J 1435: (1960) 
2 Ker L R 583 : 1960 Ker L T 1207. 

-S. 7C-Waste by mortgagee—Claim for compen¬ 
sation. 

Where in a suit for redemption the mortgagor 
claimed compensation on account of waste in rela¬ 
tion to trees which had disappeared from the mort¬ 
gaged land but there was no evidence of any active 
waste committed by the persons in possession that 
fact a'oDe cannot absolve them of liability to account 
for the timber of the trees which had fallen down 
during the period of their possession. 1958 Ker L T 
645 : ILR (1958) Ker 838 : 1963 Ker L J 984 : AIR 
1939 Ker 38 (40) (Pt A) (Pr 4) (DB). 

_S 76 —Wrongful conversion —Mortgage of salt 

pans — Conversion of salt pans into wells without 
mortgagor’s consent — Conversion not necessary tor 
beneficial enjoyment — Mortgagor held entitled to 
have income of these plots taken into consideration 
in settling accounts. AIK 19oo NUC (Tray-Co) o083 

(DB). 

— S. 76 (e)—Holding, essentials of-Least* of mort¬ 
gaged property by mortgagee - Redemption decree 
—Lessee cannot claim protection under S. 4 — l.-L. 
Holdings (Stay of Execution Proceedings) Act (8 ot 


1950) — Lease subsists only so long as mortgagee’s 
right to retain possession subsists — See Debt Laws 
— Travancore Cochin Holdings (Stay of Execution 
Proceedings) Act (8 of 1950), S. 4. AIR 1952 TravCo 
395 (DB). 

O -s. 76 cl.(e)— Cutting timber and clearing the 

ground for purposes of improvement would not con- 
stitute waste — Mortgagor would be entitled to value 
of trees cut if they are proved to belong to him, i. e., 
to have existed before possession was delivered to 
mortgagee. 195] Ker I. T7« ILR (1951) Trav-Co 
209: AIR 1951 Trav-Co 109 (118) (Pt G) (Pr 24) 
<FB). 

8. Cbuse (g). 

3-Ss. 76 (h), 58 — Mortgagor and mortgagee — 

Usufructuary mortgagee — Ilis liability to account 
stated — See Civil P. C. (1908), O. 34, Rr. 4 and 2. 
AIR 1965 S C 1055. 

@ —S. 7G (g) — Usufructuary morlgage or ano¬ 
malous mortgage—Liability of mortgagee to render 
accounts depends on terms of the mortgage, deed—See 
T. P. Act (1882), S. 77. AIR 1958 S C 941. 

Ss. 76, 101—Auction purchaser in execution of 

• I . . t T • I • 


prior simple mortgage decree in possession — Liabi¬ 
lity to account. 

The title which the straDger auction-purchaser 
acquired at the sale in execution of the decree on the 
prior simple mortgage was the title of the mortgagor 
and to a certain extent, of the mortgagee in execu¬ 
tion of whose decree he purchased the property. 
This was, of course, subject to the rights of the 
puisne mortgagee who was no party to the suit on 
the prior mortgage. The puisne mortgagee and his 
successors were not affected in any manner by the 
decree in the suit on the prior mortgage, or by the 
proceedings, including the sale, held in execution 
thereof. They were entitled to treat the mortgage 
as a subsisting one and either to redeem it or to sell 
the property subject to it. Where the puisne mort¬ 
gagee sued, not to redeem the prior mortgage but to 
realise his money by the sale of the mortgiged pro¬ 
perty and he was allowed to do so subject to a pro¬ 
portionate liability for the money due on the prior 
mortgage, on the sale taking place in execution or 
the puisne mortgagee’s decree, the title of the auc¬ 
tion-purchaser in the prior mortgage decree, in so 
far as it was derived from the mortgagors, i.e. as M) 0 
owners, ceased. If he was allowed to continue in 
possession under an arrangement because the money 
which he had paid for the purchase was utilised to 
pay off the prior mortgage and he was entitled to 
set up that mortgage as a shield and to insist upon 
continuing in possession till the proportionate snare 
of that mortgage had been paid off, the punisne mort¬ 
gagee, in calculating the m iney due to him was not 
entitled to call for an account of the profits ot the 
property in the hands of a straDger auction-purchaser, 
and consequently as a matter of equity the said pur¬ 
chaser, although he might set up the earlier 
as a shield was not entitled to claim interest oc ' 
period during which he was in possession. AI 
Mad 103 and AIR 1937 Mad 789, Diss. from ILK 
(1950) 2 All 210 : AIR 1956 All 422 (424, 425, 428) 
(Prs 21 to 23, 40) (DB). 

m —S 76 (h) - U. P. Debt Redemption Act (13 ot 
1940), S. 9-'Net profits realised,’meaning of Mort¬ 
gagee of under proprietary plot in cultivating posses¬ 
sion—Calculation of net profits-Circle r^te-The 

SEEM 1^77 

(1940), S. 9. AIR 1951 All 643 (FB). 

_c 76 — Mortgagees are liable to account and the 

method of account would be that provided by the 
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mortgage*deed — See Civil P. C. (1908), S. 144. AIR 
1958 Andh-Pra 593 (DB). 


-S. 76 (g) — Mortgagee in possession — Fiduciary 

character — Duty to keep accounts — (Trusts Act 
(1882), Ss. 90 and 95). 

The mortgagee in possession though not a trustee 
in the strict sense of the term, holds in a fiduciary 
character. He is liable for the period from when he 
enters Into possession. He is liable not only for the 
income which actually arises but such income as 
might have been received if the property had been 
in the custody of ao ordinary prudent person and ho 
must utilise all opportunities for getting the income 
from the property. He is to keep the property in 
proper condition and is liable for wastes and for 
negligence under certain circumstances. 60 Cal 
W N 664 i AIR 1955 Cai 509 (570) (Pt A) (Pr 12) 
(DB). 

-S. 76 (g)—Contracting out of duty to account. 

The provision contained in Cl. (g) of S. 70 is not 
subject to a contract to the contrary; the mortgagee 
in possession cannot contract himself out of the 
duty to account. 60 Cal W N 664 : AIR 1955 Cal 
589 (571) (Pt C) (Pr 18) (DBj. 

-S. 76 (g)— Failure to keep clear, full and accu¬ 
rate accounts and failure to give to the mortgagor 
true copies of accounts—Consequences -- Not neces¬ 
sarily loss of interest to mortgagee. (1965) 6 Guj 
k B 177 5 ILR (1985) Guj 277 : AfR 1966 Guj 40 
(Pt B). 


;—S. 76— No separate accounts kept of mortgage 
in question—General account books containing items 
of mortgage in question — This is good reason for 
relying on accounts — Account books written from 
rough notes not from day to day but oace a month 
and rough notes not preserved—This is not to make 
account books any the less regular or not Contem¬ 
poraneous-Cash balance written in two parts every 
day, one being of an initial sum throughout — This 
is not to harm value of account bo ks — Items of 
exchange of currency at widely differing rates on 
same day-This does not show that books were not 
kept in regular course of business — Particular item 
shown to be false will not prove that account books 

on 0r /n, nO L geQuiDe or regularly kept. AIR 1950 Kutch 
90 (91) (Pt A) (Prs 5, 0, 7). 


. S. '6 (g) — Mortgagee not to charge loss in 1 
agricultural operation to debt account but to bear 
himself AIR 1950 Kutch 90 (92) (Pt B) (Pr 10). 

-S. 70 — Mode of taking accounts - Either bo 
cultivation and monthly income of re 
should bear interest from data of incurring and i 
ceiving respective^ or both from end of year 

htafc 90%2H r p t CHpInr reMiVed - A1H 19 


rnno^i* lut g j Account of mortgage written fron 
• 3 d ' ho ,n ata number of consecutive sit 
" n h gs \\ 1 Admissible-Rough slips admissible to cor 

T tg i% e f - See Evidence Ac 

(1872), S. 32. AIR 1950 Kutch 47. 


—' 6 If) - Mortgagee’s liability to account 
a ? d r j nts r Etect of Notification un. 

S * M b £ ^ a ? faS A , c ‘ 26 , of 1948 ~ (Tenancy La 
— Madras Estates (Abolition and Conversion i 
Ryotwari) Act (20 of 1948). S. 3 (b))^ onversion 1 

Qn !i D ? er S *£(^)°f the Madras Act 20 of 1948, 
and from the notified date, the entire estate stai 
transferred to the Government and vests in them f 

2 mirtSSS 1 ???? 5 * Coa ^ 0 9 u ently, where such est 
to m°rtgaged with possession, on and from that dt 

r d W° r « C l a f S t? be the OWD0r of the propei 
“V oo right whatever to claim the rents * 
profits from the property as and from the said n« 


fied date, though the relationship between the mort¬ 
gagee and the mortgagor may continue in spite ot 
the notification and the mortgagee in possession may 
continue fo be liable to render an account in accord¬ 
ance with (he terms of S. 70, Transfer of Property 
Act. 

Quaere : Whether the Government would be en¬ 
titled to claim the rents and profits from the mortgage 
from that date. 1954 Mad W N 800 (1) s Alii 1955 
Mad 206 (266) (Pr 2). 


-S. 76 (g) — Mortgagee in possession — Ditty to 

keep accounts. 

Where the case of the mortgagee is that he is in 
possession under a specific understanding that the 
entire income of the year was to go towards the 
interest due in that year, but the evidence does not 
establish such understanding and only shows that 
the property in question was to be in possession of 
the mortgagee primarily for the purpose of paying 
interest, it is necessary that the mortgagee should 
account to the mortgagors for the income received by 
him during the period he was in possession. 35 Mys 
L J 392 : ILR (1957) Mys 277: AIR 1958 Mys 43 (48) 
(Pt F) (Pr 18) (DB). 

-Ss. 76, 60 — Mortgage bond constituted of previ¬ 
ous mortgage-deeds — Mortgagor objecting in written 
statement tor non-furnishing of accounts — Part 
payments towards debt also alleged — Failure to 
furnish accounts by plaintiff prejudices mortgagor and 
renders suit not maintainable. See Debt Laws—Orissa 
Money-Lenders Rules (1939), R. 11 (iii). ('65) 31 Cut 
L T 282. 

-S. 76 — Orissa Tenancy Act (2 of 1913), S. 225 

— Mortgagee in possession under S. 225 — Liabi¬ 
lity of — He is liable to account on the looting of 
wilful default. See Tenancy Laws — Orissa Ten¬ 
ancy Act (2 of 1913), S. 225. AIR 1951 Orissa 300 
(DB). 




-• * — »o» ** ppilUdUUl y uiuiu vui j ujvi 

under S. 171, Bihar Tenancy Act — Mortgjgee is 
liable to keep accounts. See Tenancy Laws — Bihar 
Tenancy Act (8 of 1885), S. 171. AIR 1957 Pat 564 
(DB). 

[Reversed on another point in AIR 1902 S C914]. 

—S. 76 (g) — Statutory mortgagee under S. 171 (1) 
(c)of Bihar Tenancy Act — Provisions ol S. 70 (g) 
apply and he is liable to keep accounts. See Teuaucy 

^ a o S ,^ B i har J enBDCy Act ( 8of 1885 >- 8 - T71 (1). 

AIR 1953 Pat 27 (DB). 

— t s * 76 — B 'har Tenancy Act (8 of 1885), S. 171 - 
Usufructuary mortgagee of part of holding becoming 
statutory mortgagee under S. 171 - He is liable to 
account for rents aod profits of property in his posses- 

?o°o« r Laws "" Bihar Tenancy Act (8 of 

1885), S. 171. AIR 1952 Pat 155 (DB). 

-S. 701(g) — Usufructuary mortgage — Failure to 

keep and produce account — Presumption — Infer¬ 
ence adverse to mortgagee must be drawn. ILR 29 

(DB) 45 * AIR 1950 Pat 379 (383) (PtH) (Pr 19) 

[Overruled on another point in AIR 1955 Pat 494], 

S< 76 Failure to keep accounts by mortgagee 
in possession — Presumption that income of property 

• l ° 4 P,y i , U E J2 terest and land revenue 
would be raised. A I R 1955 N U C (Pepsu) 2156 


•a. 


• failure to keep accounts-Presumption. 

L.?J ncumbBnt up0 5 tbe mor tg*gee in possession 
? ju p 4 aco °nnts and any delinquency on his part 
should expose him to the risk of every presumption 

Drofi?a m 2iiIB in k h k? includlQ g that the rents P a nd 
profits received by him were not less than the in- 
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terest that he claimed. 3 Pepsu L R 373 : AIR 1951 
Fepsu IS (22) (Pt F) (Pr 6 ) (DB). 

—S. 76 (g) — Applicability — Mortgage executed 
before application of Act to Bharatpur — Duty of 
mortgagee — Failure to keep accounts —Interest dis¬ 
allowed. 1957 Raj L W 233 : AIR 1957 Raj 250 (251 
to 253) (Prs 12. 16, 17, 19). 

-Ss. 76 (g) and 77 — Liability to account — Con¬ 
tract between parties as specified in contract, posses¬ 
sion was delivered against loan—Profits to be enjoyed 
in lieu of interest — Mortgagees are not liable to 
account for profits arising out of property till repay¬ 
ment of full mortgage amount. AIR 1955 NUC (Raj) 
296 (DB). 

-S. 76 (g) — Failure to keep accounts — Mortgage 

with possession — Mortgagor remaining in possession 
and not paying anything towards rent or interest — 
Mortgagee not keeping accounts — No adverse in¬ 
ference can be drawn against him. AIR 1955 NUC 
(Raj) 287. 

-S. 76 (g) — Failure to keep accounts — Court 

will fix liability on basis of flat rate of net profits. 
AIR 1955 NUC (Trav-Co) 5083 (DB). 

-S. 76 — No limitation for accounts. 

No question of limitation arises as between mort¬ 
gagor and mortgagee when accounts are taken at the 
the time of redemption. 28 M L J 184 ; 1950 K L T 
350, Rel. on. AIR 1952 Trav-Co 552 (553) (Pt C) 
(Pr 7) (DB). 

-S. 76 (g) — Suit on mortgage — A in possession 

of mortgaged property found entitled to prior charge 
— In execution of mortgaged decree property mort¬ 
gaged sold subject to charge — Suit by decree.holder 
purchaser to redeem charge — Injunction restraining 
A from executing decree for arrears of rent obtained 
by him against tenants for period subsequent to sale 
also claimed — A held was liable to account for pro¬ 
fits for perbd subsequent to plaintiff’s purchase of 
property — Plaintiff, however, held was not entitled 
to relief for injunction — Civil P. C. (1908), 0.34, 
R. 7 - Specific Relief Act (1877), S. 53. AIR 1950 
Trav-Co 105 (106) (Pr 3) (DB). 


9. Clause (h). 


• -S. 76 (h) — Suit by mortgagee to enforce mort¬ 

gage — His liability to render account under S. 76 (h), 
T. P. Act — Two stages of accounting one upto pre¬ 
liminary decree and second thereafter — Even if 
first is barred the second remains. See Civil P. C. 
(1908), O. 34. R. 4. AIR 1965 S C 1055. 

• -S. 76 (g) and (h) — Mortgagee in possession^ 

Duty to keep account—Exception — S. 77 — Appli¬ 
cability. 


Every mortgagee in possession is bound to keep 
clear, full and accurate accounts and to render the 
accounts to the mortgagor in the manner prescribed 
in Cl. (h) of S. 76. But S. 77 enacts an exception to 
the mortgagee’s liability under Cls. (g) and (h) of 
S. 76. Under that section (S. 77), if there is a con¬ 
tract between the mortgagor and the mortgagee, 
wbereunder it is agreed that the receipts of the mort¬ 
gaged property should, so loDg as the mortgagee is 
in possession of the properly, be takeu in lieui ot 
interest and a defined portion of the principal, tne 
mortgagee is freed from the statutory liability to keep 
accounts or to render accounts to the mortgagor in 
the manner prescribed under Cls. (g) and (h) ot_J>. 
of the act. Ramdhan Puri v. Bankey Bihari s aran, 
36 Mys L J 775 « 1959 S C J 121 « (1959) i 1 Mad L J 
(SC) 53 : (1959) 1 Andh W P (SC> 53 , 19o9 S C A 
110 i I L R 37 Pat 1168 i 1959 SCR 108o i A I R 
1958 S C 941 (945) (Pt B) (Pr 7). 

-S. 76 (h) — Collections by mortgagee himself— 

Expenses cannot be allowed. l9ol All L J 281 (DB). 


--S. 76 (g), (h)—Trustees for the debenture holders 

—Right to carry on business to pay off debenture 
debt — Liability to pay for occupation of mortgaged 
property—Liability to submit accounts—Liquidation 
of company—Settlement of accounts — Reopening of 
—Right of trustees to sell mills (mortgaged property) 
without intervention ot Courts. See Companies Act 
(1956), S. 119. A I R 1962 Andh Pra 274 (DB). 

-S 76 (h) and (g) — Mortgagee in possession of 

land filing suit for sale of property — Mortgagee not 
establishing that possession is under some other deed 
or contract—Possession must be presumed to be 
referable to mortgage — Mortgagor is entitled to ask 
for adjustment ot profits received by mortgagee 
against mortgage debt. AIR 1962 Assam 52 (54 to 
56) (Pt A) (Prs 4, 6 ) (DB). 

-S. 76 (b) — Burden lies on mortgagee to prove 

profits received by him. 

Under S. 70 (h), the burden is on the mortgagee to 
keep an account and if the burden is on the mort¬ 
gagee it necessarily follows that he is to account for 
the actual yield or the profits derived by him. 
Burden is not on the mortgagor to show the profits 
derived by the mortgagee from the disputed land. 
A I R 1962 Assam 52 (56) (Pt B) (Pr 7) (DB). 


-S. 76 (g) and (h) — Obligation of mortgagee i» 

possession to maintain and produce accounts. 


Statutory obligation is cast by Cl. (g) of S. 70 upon 
the mortgagee in possession to keep full and accurate 
accounts of all sums received and spent by him as 
mortgagee. The account must be supported by 
vouchers. If the mortgagee fails to comply with this 
statutory obligation then he must forfeit his right to 
claim interest. AIR 1933 P C 85, Foil. IL R (1960) 
Bom 709 : 62 Bom L R 414 : A I R 1961 Bom 4* 
(45 to 47) (Prs 9, 10, 11) (DB). 


-S. 76 (h) — Usufructuary mortgage — Mortgagee 

keeping portion of consideration and agreeing to pay 
interest—Nature of stipulation — Mortgagor entitled 
to credit at the time of redemption. 1958 Ker L T 
943 : 1959 Ker L J 509 i A I R 1959 Ker 163 (164, 
165) (Prs 3, 4) (DB). 

-S 76 — Mortgagee gaining advantage — He had 

to hold the property for the benefit of the mortgagor. 
See Trusts Act (1882), S. 90. A I R 1958 Ker 239 


)B). 

—S. 76 — Refund — Mortgagor entitled to claim 
lrplus proceeds by virtue of S. 70 (h) — Claim for 
lrplus cannot be disallowed under S. 8 (3) of 
ct. See Debt Laws - Mysore Agriculturists Relief 
ct (18 of 1928), S. 8(3). AIR 1955 NUC (Mys) 
17 (DB). 

—S. 76 ih)—Section 11, Orissa Money-Lenders Act 
339 applies to anomalous mortgage. See Debt Laws 
■Orissa Money-Lenders Act(3 of 1939), S. 11. AIK 
055 N U C (Orissa) 2468 (DB). 

_S 76 (hi—Excess amount paid towards principal 

-Mortgagor’s right for refund of excess not affected. 

>e Debt Laws — Orissa Money-Lenders Act ,3 or 

B9) S11 (1). Proviso. A I R 1955 NUC (Orissa) 
>4 (DB). 

_S 76 (h) — Sections 11 and 17 of Orissa Money- 

enders Act prevail over S. 70 (h), T. P. Act — Simi- 

rly 8. 17 overrides S. 11 (1). s . ee lt J2S^ 1 c^nuil 
rissa Money-Lenders Act (3 of 1939), S. 11 (1)- 

I R 1955 NUC (Orissa) 954 (DB). 

_S. 76 (h)— Discharge of mortgage and disch J* r £© 

F mortgage debt-Distinction pomied^out. See Debt 
aws- Orissa Money-Lenders Act (3 of 1939), 8. 1/. 
I R 1955 NUC (Orissa) 954 (DB). 

—S. 76 —Mortgage—Liability is joint and seve ™ 1 f 
lability can be enforced in entirety against any 
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(hem. See Civil P. C. (1908). O. 34, R. 5. A I R 1930 
Orissa 6 (DB). 

_S. 76—Accretion to mortgaged property—Acquisi¬ 
tion by mortgagee of benefit or advantage after open 
contest with mortgagor — Not to be surrendered to 
mortgagor on redemption. See Civil P. C. (1908), 
O. 34, R. 5. AIR 1951 Trav-Co 94 (DB). 


10. Clause (i). 

-Ss. 76 (i), 84 — Cessation of interest — Mortgage 

with possession — Dismissal of S. 83 proceedings on 
mortgagee’s refusal to acceot mortgage amount — 
Redemption suit — Mortgagor withdrawing deposit 
and redepositing it in pursuance of preliminary 
decree — Held, in circumstauces of case continuance 
of deposit till obtaining possession was proof of 
readiness and willingness to pay and mortgagor was 
entitled to mesne orofits from date of original deposit. 
78 Mad L W 205 : A I R 1966 Mad 77 (8L) (Pt A) 
<Prs U, 12, 13). 

—Ss. 76 (i), 84, 83—Institution of suit for redemp¬ 
tion of usufructuary mortgage — Not tantamount to 
tender of mortgage money — Deposit in Couit after 
preliminary decree for redemption — Mesne profits 
caQ be awarded only from date of deposit and not 
from date of institution of suit. See T. P. Act (1882), 
S. 84. AIR 1962 Pat 203 (DB). 

-S. 76 (i) — Claim for mesne profits against mort¬ 
gagee after redemption—Cost of-cultivation -Princi¬ 
ple applicable to trespasser—Relevancy—(C. P. Code 
(1908). O. 20, R. 12). 

The principle that in estimating the mesne profits, 
which th9 owner of land is entitled to recover from 
a trespasser, the costs of collecting rents, which are 
ordinarily incurred by the owner, should be allowed 
to the trespasser only where such trespasser enters 
on the land in the exercise of a bona fide claim of 
right does not apply to a mortgagee who is governed 
by S. 76 (i), T. P. Act; mortgagee is not emitled after 
tender or deposit either to interest or to deductions 
for expenses of management of property, collection 
of rent or profits, public charges or repairs in con¬ 
nection with the mortgaged property. The word 
Expenses’includes the cost of cultivation. AIR 1919 
Pat 392 (l) held no longer good law. 1956 6 L J R 
119 i AIR 1957 Pat 123 (124) (Pr 5). 

—S, 76—Suit for redemption against mortgagee in 
possession—Dismissed as premature—Appeal—Cause 
of action accruing during appeal — Decree for re¬ 
demption — Mortgagor’s right to mesne profits — 
<C. P. Code (1908), O. 34, R. 7). 1956 Ker L T 402 i 
AIR 1956 Trav-Co 203 (204) (Pt C) (Pr 3) (DB). 


11. Last paragraph. 

S* 76 -Last para.—Loss referred to includes los; 
V?, c ^, rr ^. in res Pact of corpus of property. 60 Ca 
W N 604 : AIR 1955 Cal 569 (571) (Pt B) (Pr 19 
(DB). 


—Ss. 76, last para, and 108 (m) and (o) - Kanom 
tenant—Cutting of trees on holding — Landlord can 
claim compensation without suing for eviction or re¬ 
demption — (Tenancy Laws — Cochin Tenancy Act 
(15 of 1113 M. E.), S. 25 (1) (c)). y ' 

A 'tenant* is. at the time of restoring the property 
to the landlord, bound to restore it in as good condi¬ 
tion as it was in at the time he was put in possession 
subject only to the changes caused by reasonable 
wear and tear or irresistible force, and when accounts 
are taken at that time he is liable to make good the 
loss, if any, caused by his failure to perform any of 
the duties imposed upon him by law. This however 
does not mean that the landlord’s right to recover 
damages is confined to claim it at the time of the 
recovery of possession of the holding and not at any 


time anterior to it. 1955 Ker L T 549 i I L R (1955) 
T C 666 : AIR 1955 T C 277 (278, 279) (Prs 3, 4. 8) 
(DB). 

SECTION 77 


0-S 77—Applicability — Essential condition is 

that the receipts of the property should be taken in 
lieu of interest or in lieu of interest and a defined 
portion ot the principal. See T. P. Act (1882), S. 76 
(g). AIR 1958 S C941. 

Q-Ss. 77 and 98 -Usufructuary mortgage or ano¬ 

malous mortgage—Liability of mortgagee to render 
accounts. 

Whether the transaction is an usufructuary mort¬ 
gage or an anomalous mortgage, in the circumstances 
of the case, there will not be any difference in the 
matter of rendition of accounts, for in the ultimate 
analysis, the true construction of the relevant terms 
of the document would afford an answer to the ques¬ 
tion whether the mortgagee is liable to render ac¬ 
counts. Ramc'hao Puri v. Bankey Bihar* Saran. 1959 
S C J 121 ■ 36 Mys L J 775 i (1959) l \1 L J (SC) 
53: (1959)1 An W RISC) 53: 1959 S C A 110: 
ILR37 Pat 1168: 1959 S C R 10S5 i AIR 195S S C 
941 (945, 946) (Pt C) (Prs 6, 7, 8). 


-S. 77—Applicability—Transactions falling under 

S. 2 (12)—Contract contrary to provisions ineffective 
— Usufructuary mortgage deed expressly excluding 
mortgagee’s liability to render account -Provisions 
of ''engal Act applicable to transaction — Mortgagee 
liable to render account. See Debt Laws — Bengal 
Money Le iders Act (10 of 1940), S. 2 (12). AIR 1962 
Cal 457 (DB). 


-S. 77 — Liability of mortgagor to pay interest — 

Usufruct exceeding interest or interest and pirtion of 
principal — Mortgagee would get the benefit—If he 
incurs loss, he must bear it. AIR 1955 NUC (Hvdl 
2961 (DB). 7 9 


-S. 77—Scope and applicability. 

The effect of the provisions of S. 77 is that the 
absolute ^liability arising under Cls. (b), (d), (g) and 
(h) in S. 76 does not apply to cases where the parties 
have entered into a contract that the receipts irom 
the mortgaged property shall be taken in lieu of 
interest on the principal money or in lieu of such 
interest and defined portions of the principal. Where 
there is no such special contract, the general provi¬ 
sions of S. 76 will apply. 1957 Pat L R 30 : 1957 
B L J R 493 i AIR 1937 Pat 564 (567) (Pt C) (Pr 12) 
(DB). 

[Reversed on another point in AIR 1962 S C 814]. 

—I 7 -Mortgages to be put in possession or 
entitled to 10 per cent, per month interest - Mort¬ 
gagee not putin possession-Mortgagorpaying interest 
- After some period mortgagee put in possession of 
part-Suit for redemption-Mortgagee alleging fresh 
contract and claiming 10 per cent, interest on amount 
proportionate to portion not put in his possession — 
Fresh contract not proved-Mortgagee held entitled 

(202) (PtA) °Pr°2)f ina AIR 1950 P#t 201 


— | 7 7-Liability to account-S. 77 Is a proviso to 
S. <8 and provides that where there is contract 
between the parties as specified therein Cl. ig) 0 f 
S. 76 will not apply. Sea T. P. Act (L882), S. 76 la\ 
AIR 1955 NUC (Raj) 296 (DB). W* 


SECTION 78 

—Ss. 78,;48. '41 -Competition between mortgagers 
and subsequent purchaser-S. 48 applies — No proof 
of negligence on part of mortgagee - Purchaser not 

protected* k 

Section 78 has no application where the competi¬ 
tion is not between two mortgages but between a 
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a mortgagee and a subsequent purchaser. The ques¬ 
tion ot priority between a mortgagee and a sub¬ 
sequent purchaser is governed by S. 48 and the 
purchaser is not protected by the provisions of S. 4L 
when there is no proof of negligence on the part of 
the mortgagee. AIR 1934 Oudh 283 and AIR 1931 
Nag 144, Rel. on. AIR 1930 Cal 22, Dist. 64 Cal VV N 
1007 : I960 CbI L J 190 : AIR 1961 Cal 300 (304) 
(Pt F) (Pi 21) (DB). 

-S. 78 — Mortgage suit — Scope of—Suit by sub¬ 
sequent mortgagee for recovery of amount due to 
him —Question whether a prior mortgige was sham 
and nominal —If can be gone into—Onus of proof. 

In a suit by a subsequent mortgagee the question 
whether the prior mortgage was supported by con- 
si ieratiou can be gone into. 

When the existence of the prior mortgage is not 
disputed but its genuineness is attacked by the sub¬ 
sequent mortgagee who alleges that the prior mort¬ 
gage is a sham and bogus ODe created with intent to 
defraud him, it is for the latter to prove it and not 
for the former to establish that the mortgage in his 
lavour is supported by consideration and not a 
colourable one. (1932) 2 Mad LJ 44S : 1952 Mad 
W N 692 : AIR 1953 Mad 1000 (Pt A) (Pr 6). 

-Ss. 78, GO, 92 and 94—Suit by prior mortgagee — 

Puisne mortgagee not impleaded — Execution of 
decree — Prior mortgagee purchasing property—Suit 
by subsequent mortgagee to enforce his mortgage 
—Prior mortgagee made party—Prior mortgagee can 
redeem subsequent mortgagee. See T. P. Act (4 of 
18S2), S. 60. AIR 1932 Pat 321 (DB). 

SECTION 79 


_8. 79 — Mortgage for securing money advanced 

and to be advanced—Th^re is one mortgage to cover 
all advances—Starting of limitation is from .the date 
of last advance. See Limitation Act (1908), Art. 132. 
AIR 1955 Cal 194 (DB). 


•Ss. 79 and 93 — Scope of — Sections are com¬ 
plementary. 

The effect of Ss. 79 and 93 is that where a mort¬ 
gage to secure future advances expresses the maxi¬ 
mum to be secured, but after certain advances with 
maximum have been made, a second mortgage i< exe¬ 
cuted, the second mortgagee, if he had notice of the 
prior mortgage will have to yield to the prior mort- 
gagee in respect of further advances made by the 
latter up to the maximum stated, although such ad 
vances may be made with knowledge of a subsequent 
mortgage; but if no maximum was expressed or it the 
subsequent mortgagee had no notice ot the prior 
mortgage, the piior mortgagee making further ad¬ 
vances after the second mortgage will have no prio¬ 
rity in respect of such advances. Section 93 is thus 
complementary to S. 79. ILR (1956) 2 Cal 822 i A[R 
1955 Cal 194 (203, 204) (Pt D) (Pr 39) (DB). 

_S. 79 — Nature and incidents of equitable mort¬ 
gage to secure overdraft — Only part of money ad¬ 
vanced— Mortgage is good security for part advanced. 
See Banker and Customer. AIR 1965 Mad 266. 

_S. 79 — Deposit of title deeds — Transaction not 

amounting to mortgage to secure future advances 
but a mortgage to secure entire sum mortgaged—bub- 
sequent mortgagee was not entitled to priority, bee 
T. P. Act (1882), S. 93. AIR 1958 Mad 132 (DB). 


SECTION 81 

_S. 81 — Mortgage of four properties — Three 

situated in Pakistan and one in India — Mortgage 
unenforceable against property situate in Pakistan 
after partition — Marshalling cannot be done as it 
would prejudice the rights of the mortgagee. I L, « 


(1964) 1 All 553: AIR 1964 All 381 (383) (Pt B) (Pr 8) 
(DB). 


-S. SI — Applicability — Essential conditions — 

Subsequent mortgagee expressly undertaking to make 
some payment to prior mortgagee — Condition not 
fulfilled—Subsequent mortgagee cannot invokes. 81. 

Section 81 as amended posits two essenlial condi¬ 
tions: (i) that there should not be a contract to the 
contrary, and (ii) in any case no prejudice should be 
caused to the rights of the prior mortgagee. Thus 
where the puisne incumbrancer has taken the mort- 
gage expressly on condition of discharging certain 
amount due on the prior mortgage aod he fails to 
fulfil that term, S. 81 of the Transfer of Property Act 
cannot be invoked at the instance of the defaulting 
Duisne incumbrancer. AIR 1962 Andb Pra 425 (429, 
430) (Pt C) (Prs 22, 24) (DB). 

—Ss. 81 and 82-Order in which properties should 
be sold — Right of mortgagee — Co-judgcnent.debtor 
of a mortgage decree has no right to have the pro¬ 
perties marshalled under S. 81, T. P. Act nor has he as 
against the mortgagee the right that S. 82 of T. P. Act 
gives to the buyer against a seller where more pro¬ 
perty than one all subject to a common charge. Seo 
Civil P. C. (1908), O. 34, R. 4. (1957) 2 An W R 385. 


-S. SI —’Applicability — Mortgage by A and B of 

their properties to C — Subsequent mortgage by A 
alone of his properties to D — Suit by C on mortgage 
— B not entitled to claim that A’s properties should bo 
sold 6rst — Section 81 does not apply — Court not 
justified in directing sale of B's properties first. See 
Civil P. C. (1908), O. 34, R. 4. AIR 1902 Ker 106 
(DB). 


-Ss.81, 56 -Marshalling in execution of mortgage- 

decree— Right of decree-holder to take out execu¬ 
tion against any item — Equity. 


A mortgagee has a permanent right to have his 
claim satisfied by sale of every part of the mortgaged 
property, but he is not entitled to dictate to the Court 
the order ia which the mortgaged property should 
be sold. 


The decree-holder has no unfettered right to bring 
any item of the hypotheca to sale in any order he 
pleased and the execution Court is not powerless to 
,top him. If the executing Court has reason to 
oeiieve that a decree-holder exercising a diilerentia- 
tion which the law allows him is animated by ma a 
Sdes it can and should step into direct an equitable 
order of sale without prejudice to the right ot the 
mortgagee in this respect. When there is a special 
covenant by the mortgagor that he would m view ot 
ihe prior mortgage on an item of hypotheca dhCharge 
the mortgage out of the other hypothecated property, 
he is entitled to this item being sold last in the execu¬ 
tion in which it is sought to be brought o sale, ine 
fact that be did not come strictly withjnfhe faur 
walls of S. 81 will certainly not d »se n t tb him Q 
toto to the benefit of a recognised equitable princlple 
and leave him to the arbitrary mercy of the decree- 

holder in execution. (1954) 2 M L J 514 AIR 19o5 
MaH 208 (209) (Pt A) (Prs 4, 5, 6). 


. 81— Applicability. 

rshalling under S. 81 is open only to a‘ subse- 
msrtgagee of one or more items of Property 
,illv moiteaced by the mortgagor. Section 81 
applSn'“where the subsequent mortgage is in 
r of the same mortgagee. (19o4) 2 M L j 514 
L955 Mad 208 (209) (Pt B) (Pr 4). 

81—'Doctrine of marshalling of securities 
cability in execution proceedings ^mortgage 
f_The executing Court in exceptional circum- 
es where equity demands it has power to due 
L which mortgaged properties should be sold 
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— The executing Court has no power to exclude any 
of the properties decreed against and has no power 
to change the order laid down in the decree in which 
order the properties are to be sold. See T. P. Act 
(1882), S. 50. AIR 1900 Pat 378 (DB). 

-S. 81 — Mortgage of more than two properties— 

Sale in execution of decree — Order in which pro¬ 
perties are to be sold—Final decision is to be made by 
the executing Court — Such decision is not to be 
disturbed unless the order so chosen is in any manner 
inequitable qua the rights of other parties. Se9 T. P. 
Act (1882), S. 50. AIR 1955 N U C (Punj) 4599. 

—S. 81—Rule of equitable apportionment — On 
facts held that as between vendee and mortgagee 
equity was in favour of former and mortgaged pro¬ 
perty should be sold first to satisfy claim. AIR 1955 
N U C (Tray-Co) 5781 

SECTION 82 

SYNOPSIS 

(Transfer of Property Act (1882), S. 82.) 

I. Scope. 

2 Common and equal liability. 

3. Valuation. 

4. “In the absence of a contract to the contrary”. 

5. Property sold in particular order — Right of 

contributions. 

6. A claim for contribution is a charge upon the 

property. 

i. Liability to contribute—Whether personal. 

8. Bight of redeeming co-mortgagor to claim 

contribution. 

9, Effect of acquisition 02 a portion of equity of 

redemption by mortgagee. 

10. Effect of release by mortgagee of a portion of 
equity of redemption. 

II. Properties liable to contribute. 

12. Contribution arises both on voluntary and 
involuntary payments. 

13. Contribution and subrogation. 

1. Scope. 

r— S - 82-Co-mortgagors-Sale by one-Redemption 
by vendee—Claim of contribution by vendee. 

? nd ® w ® r . e co-owners of certain property. Bsold 
in C & VID ?. 8 P° rti0Q of the consideration 

Lad« 0 < hands ° f - C W1 i h direction to pay it to a mort- 
? p ? sses , sl °n. c converted the possessory mort- 

anH fKn t0 S1 ? p 6 “Crtgage and entered into possession 
and thus redeemed it. A brought a suit for possession 

in C " h ° ^imed contribution 

in respect of A s liability under the mortgage; 

that th ® Payment made by C to the mort- 

thfrefo tf l e . agent of his vendor B and 
therefore he could not claim any contribution under 

5ni 3 ?m?, wn r, K ht * r0m A - 1951 All W R (HCl 
401 : AIR 1951 All 590 (598) (Pt B) (Pr 10) (DB). 

—~S. 82-^Applicability, 

was , created on two properties 
llettZ 'iR? or i 0ne ° f the properties wi"old in 
not availahfe .If" 06 on i ho first mort 8 a B« and was 

fc. h „ 8 , mortgagor. S. 82 had no application to ?he 

“"d TC , Sh S on" 


ILR (1952) Hyd 23 i AIR 1951 Hyd 167 (167, 168>. 
(Pt A) (Prs 3, 4) (DB). 

-S. 82—Puisne mortgagee’s right to contribution, 

It cannot be said that under S. 82, Transfer of Pro¬ 
perty Act (18821, it is ouly an owner of properties 
that can claim the benefit of contribution. Even a 
mortgagee as distinguished from a full owner can 
claim that right. Thertfore, a puisne mortgagee of 
some of the items included in the first mortgage, pay¬ 
ing off in execution the amount due under decree on 
such mortgage, has a right to claim contribution from 
the other items the rateable share of the common 
debt discharged by him. 1957 Ker L I 574 i 1957 
Ker L T 656 : ILR (1957) Ker 59S i AIR 195S Ker 
388 (3S9) (Pt A) (Pr 7) (DB). 

-S. 82—Scope of—Contribution —Principle of. 

Section 82 of the Transfer of Property Act proceeds- 
on the basic principle of the unity of the mortgage 
debt. The principle of contribution comes into exis- 
tence only with reference to the liability of the pro¬ 
perty which has borne the burden of more than one 
mortgage debt. The first part of the section deals 
with a case of a mortgage over the property owned 
by two or more persons in distinct and ‘ separate 
rights. The second part deals with a care where out 
of two separate properties belonging to the sam6 
owner, one is mortgaged to secure one debt and sub¬ 
sequently both are mortgaged to secure another debt. 

I he property which is subject to both the debts is 
he d liable to contribute rateably to the second debt 
only after deducting the amount of the former debt 
from the value of the property out of which it has 
been paid. In both cases the right of contribution is- 
available only against persons wno stand in the posi¬ 
tion ot co-mortgagors or their successois in-interest 
or against the same property subject to two dilferent 
mortgages. Apart from the statutory provisions a 
claim for contribution caD be founded on the princi- 
ples of a common burden shared by many people, but 

fe C ^ Fged - by S D * 0 k W i! h 1 c e result that ,he remaining 
sharers eDjoyed the benefit of the discharge. This 

principle of law applies in many situations as between 

co-sharers or co-tenants, partners, co-owners, co- 

and so OQ * ^he basis of contribution in all 
such cases is not only the common owner;hip of 

(Prs 8 l 9UDB)! d ** * AIR 196 ° Mad ll ^ ( I19 >120) 

—S. 82 — Civil -P. C. (1908), O. 34, R. 1 and O I 
Rr. 9 and 10 — Non-joinder of mortgagor in suit by 
mortgagee against transferee of portion of property 

dT^° rt S! g0r T The mortgagee was entitled to a 
decree for the entire mortgage money to be recovered 

a l Ct AIB1953 h M«d 439 C ll90S, ' °' 3 “' 

-S. 82 — Introduction of extrinsic orint'inl« 
NUC (P«)224 S (DB). C,i0n " P '° Per ' AIK 1955 

2. Common and equal liability. 

195?AnV^I^ * Ac * ( ‘ 882) ' S ‘ 199 

^ a fees x x s 
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not escape because creditor has been paid out of that 
other fund alone. AIR 1955 N U C (Pat) 224 (DB). 


3. Valuation. 

-S. S2-Valuation of property—Liability on other 

properties should he taken into account. 19 All 540 
and 38 Ind Cas 649, Rel. on. 31 Mys L J 156 j I L R 
(1952) Mvs 259 : A I R 1952 Mys 99 (102) (Pt C) 
(Pr 12) (DB). 

-S. S2—Different items of properties mortgaged — 

Liability to contribute towards payment of mortgage- 
debt-Fixation of price of mortgaged properties to be 
with respect to date when properties were mortgaged 
-Evidence as to. A I R 1962 Pat 236 (241) (Pt D) 
(Pr 16) (DB). 


4. “In the absence of a cmtract to the contrary.” 

-S. 82—Right to contribution —Defeated only by 

coutract to the contrary—“Contract to the Contrary”, 
meaning of. 

A right to claim contribution can be defeated only 
by a contract to the contrary. Words "Contract to 
the contrary” mean a contract to which the mort¬ 
gagee is a party. A contract to the contrary which is 
between the purchaser at auction sale and the execut¬ 
ing court on behalf of the mortgagors cannot exclude 
the operation of S. 82. AIR 1943 Mad 429 (FB), 
Foil. 

The proclamation of sale and certificate of sale 
issued by the court contained the following sentence. 
"Item> 1 to 4 were purchased for Rs. 3,030 subject to 
Rs. 5,000 being the decree amount, costs etc. in 
O. S. X. 56 of 1941. ..” On the question whether a 
contract to the contrary contemplated by S. 82 of the 
T. P. Act. 

Held, that in view of the fact that the plaintiff had 
paid the full value of the property sold it could not 
be said that he would have undertaken to pay an 
additional amount of Rs. 5,000 and odd by way of 
discharging the liability under the mortgage decree. 

Further the sentence quoted did not say expressly 
or by necessary implication that the plaintiff should 
give up the claim for contribution which would 
arise when he satisfied the decree. A I R 1933 All 
9*.9, Dist. I960 Andh L T 163. 


_Ss. 82, 92 — Rights of subrogation and contribu¬ 
tion — Availability of right of subrogation is no bar 
to a suit for contribution. 

Subrogation is only an additional remedy available 
to a person entitled to contribution and the availabi- 
lity of that remedy is no bar to a suit for contribu¬ 
tion. AIR 1958 Ker 330, Rel. on. 

Held, that S, the prior mortgagee who was the 
auction purchaser in execution of the decree in his 
suit was a representative of the mortgagor, as by his 
purchase he got the right, title and interest of the 
mortgagor in the properties. S sold some of the pro¬ 
perties to delendant and the remaining to plaintiil. 
In the sale deed in favour of the plaintiff there was a 
direction by the vendor that the plaintiff should 
discharge the decree debt of K out ol the considera¬ 
tion reserved with her. Plaintiff paid off decree bebt 
of K and sued delendant for contribution. The fact, 
that there was a contract between the vendor and the 
plaintiff by which the plaintiff undertook to pay he 
decree debt of K was no bar to the p aintiff claiming 
contribution horn the Properties purchased by defen. 
dant. The defendant was not entitled to take advant¬ 
age of the -contract made between the vendor, who 
stood in the position of a co-mortgagor; and the 
plaintiff. The expression ‘contract to the contrary 
occurring in S. 62 has been interpreted to mean only 
a contract between the mortgagor and the moitgagee 


and not a contract between the mortgagor and a pur¬ 
chaser of a portion of the equity of redemption. 
Hence the defendant was liable to contribute. AIR 
1930 P C 183 and A I R 1943 Mad 429 (FB), Rel. od. 
ILR (1964) I Ker 526 : 1964 Ker L T 294 r (1964) 1 
Ker L R 289 : 1964 Ker L J 505 : A I R 1964 Ker 256 
(257, 25S) (Prs 4, 5, 6). 


-S. 82 — In the abseuce of a contract to the 

contrary. 

The words ‘in the absence of a contract to the con¬ 
trary’ in S. 82 of the Transfer of Property Act relate 
to a contract to w'hich the mortgagee is a party; such 
a contract runs with the land. A I R 1943 Mad 429 
(FB). Foil. ILR (1956) Mad 914: (1956) 1 Mad 
L 1 213 : 69 Mad L W 98 i AIR 1956 Mad 293 (297) 
(Pt B) (Pr 10) (DB). 


-S. 82 — Contract to the contrary — Bar to claim 

contribution—Suit for cor tribution — Order of Court 
settling the order in which the properties are to be 
sold—If and when amounts to a contract to the con¬ 
trary. 

Although all properties mortgaged may be equally 
liable for the mortgage-debt tne liability may be 
altered by an arrangement made between the parties 
by which the incidence of the debt can be thrown 
primarily on some of the properties, the other pro¬ 
perties being liable only if the debt is not realised by 
the sale of those properties. 

A mere decision of an executing Court setting in a 
sale proclamation the order which the mortgaged 
properties have to be sold cannot alter the statutory 
liability under S. 82 of the Transfer of Property Act 
making it a contract to Ihe contraiy. Only a subse¬ 
quent contract between the contributories determin¬ 
ing the order in which the properties are to be sold 
incorporated in the decree should be understood as a 
contract to the contrary which could^ be pleaded as a 
bar to the claim of contribution. (1955) 1 Mad LJ 
525 : 1955 Mad W N 272 (2)i 68 Mad L VV 257: 
A I R 1955 Mad 557 (558) (Pr 5). 


-S. 82-Contract to the contrary-Property mort¬ 
gaged twice—Item of property subject to both mort¬ 
gages sold to mortgagee free from encumbrance 
Doctrine of contribution is excluded. A I R 1930 
NUC (Mjs) 5950 (DB). 

_S. 82 — Applicability - 'In the absence of con¬ 
tract to the contrary’—Meaning and effect of. 

, Under S. 82, if there is no contract to the contrary 
and if a property subject to mortgage belongs to two 
or more persons having di-tinct and separate rights 
of ownership therein, each share owned by such per¬ 
sons are liable to contribute rateablv to the debt 
secured by the mortgage. 1956 B L J R 749. 


5. Property sold in particular order—Right 

of contribution. 

_S. 82 — Order to sell in particular order — Sale 

t held accordingly—Effect. 

The fact that the direction in the mortgage decree 
the subsequent orders in execution that a parh- 
lar item should be sold last and that only if the 
le of the other properties did not satisfy the mort- 
ge decree, but no sale took place o other proper- 
s, and that in the suit on the mortgage or in‘he 
ecution proceedings there was no attempt t 
terminethe liabilities ot the detendan s inter se is 

bar to the claim for contribution fto™ that tern o 
ooertv by the puisne mortgagee of other items or 
opefty who has discharged the debt due under the 
cree on the mortgage. 1957 Ker LI • 

T 656 : ILR (1957) Ker 598 i AIR 195B Ker 

)7) (Pt D) (Pr 24 (DB). 
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6. A claim for contribution is a charge 
upon the property. 

-j—Ss. 82, 92 and 100 — Contribution and subroga¬ 
tion — If mutually exclusive — Suit for contribution 
by puisne mortgagee — Limitation —■ (Limitation 
Act (1908), Art. 132). 

When a person interested only in a portion of the 
mortgaged property redeems the mortgage he gets 
two distinct rights; one for contribution and the other 
for subrogation. The former right he gets under S. 82 
of the Transfer of Property Act and S. 100 confers a 
charge by operation of law in his favour on the pro¬ 
perties which have not contributed towards the 
liquidation of the debt. The other right (subrogation) 
is one conferred by S. 92. The two rights are inde. 
pendent and not mutually exclusive. It may well be 
that as subrogee the enforcement of the claim is 
b ar red by time, but the doctrine of subrogation is 
called to aid in suitable cases for the beneSt of a 
party making the payment and it cannot be applied 
'to the disadvantage of that party. When*puisne mort¬ 
gagee who is interested only in a portion of the mort¬ 
gaged properties discharges a prior mortgage, he will 
get a charge over the properties comprised in the 
mortgage which have not been made to bear the 
burden of the common debt, and for his suit in terms 
ol 5s. 82 and 100 to enforce that charge the cause of 
action arises and the period of limitation begins to 
run only from the date of the discharge of the com- 
mon debt. His suit as subrogee may be hopelessly 
n° . tin H? but that cannot affect his suit for con- 
triburion hied within time allowed for such suits from 
Jbedateof his discharging the common debt. AIR 

l 9 , 528 I C 4I and i aVJl 193U R C 183 ’ Re '- on. 1957 

1957 KerLT 656 5 I L R (1957) Ker 

ilnm 1958 Ker 386 (392,395) (Pt B) (Prs 1 ’ 17, 

7. Liability to contribute - Whether personal. 

S. 82—Liability to contribute is not personal. 

^KH„!^ bligati °?. U u d ! r S< 82 is not but the 

V s , l U * Ched t( ?, the Properties which are 
thp ri Tk 6 rateably to the debt secured by 

the mortgage. The owner of the properties has an 
option either to pay his rateable share or to allow it 
to be realised out of the properties. 

4rffiSn 0 | de f r ^ e T t0 r be passed in a suit for con- 

174 U?7) (Pt‘BHPr 955 ' AIR 1950 

8. Fight of redeeming co-mortgagor to claim 

contribution. 

? 2 « ^-Suit for contribution - Plaintiff’s 

Cotr S a ‘flc,\l d !71)fr«r Pr ° ViSi0nS aPPl ‘ Cable - 

estates |2?£ S. 0rt S a 8® d their three separate 

the of ««i 0,000 5 he t0t ? 1 a g« re « ate sum due at 
5?®.™ of mor tgage from the three of them. There 

™ H Pfl H COn r3C u between them, either in the mort- 
gagedeed or otherwise, regarding their respective 
shar « of responsibility in the R* 10,000 A’s res 

Cs nS to Rs 6 Vnnn ed 1° R l* 2, S 00, B ’ s to **• 3,000 and 
Rs : WO At the date of redemption the 

“eemeri 8 hvc«i t n had S' 0 Ien t0 15 ’ 000 - A alone re- 
estaTe d toth« iD l Blackacre > which was his separate 

value of h R la T rtgagee for , Rs ‘ ? 5 ’ 000 ^at being the 

Is 15 000 nf?K? Cre at date oi redemption, 
ns. 10,000 of this was applied in satisfaction of the 

MtaineSbyl! and the balance of Rs ’ 20 ‘ 000 was 

of?hi SeC 5 o n 43 of tho Street Act and S. 82 

o conSbnl e n°Q Pr ? 1 Pert 4 y , Act deal wlth tbe question 


bution here arose out of a mortgage, sectiou 82 must 
exclude section 43. There being no contract to the 
contrary, A’s only remedy was under section 92 of 
the Transfer of Property Act read with section 82. As 
there was no personal covenant as between the mort¬ 
gagors or any “contract to the contrary”, the plain¬ 
tiff A could not claim seoarate personal reliefs against 
the defendants B and C. Kedarlal v. Harilal, 1952 
Mad W N 104 i 1952 S C J 37 : 65 Mad L W 179 * 
1952 S C R 179 « 1952.1 Mad L J 431 ; AIR 1952 
S C 47 (50, 52) (Pt A) (Prs 38, 48, 49). 

S. 82 — Proceeding under U. P. Encumbered 
Estates Act — Failure to implead his co-debtors — 
Entire mortgage amount realised from applicant co¬ 
debtor — Right for cootribution — Such suit whether 
barred by the U. P. Act — Debt Laws — U. P. 
Encumbered Estates Act (25 of 1934), S. 9 (5). 

Where in a proceeding started under the U. P. 
Encumbered Estates Act the entire mortgage amount 
is realised from one of the joint debtors, he can 
maintain a suit for contribution from his co-debtors 
under S. 82, T. P. Act, even though he has failed to 
implead the co-debtors or to get the debt apportioned 
between himself and the co-debtors in the said pro- 
ceeding Such a suit is not barred by any provision 
V 1 ™ 0 . . P- Encumbered Estates Act. 1949 AULT 

/p 9 fl wrim 50) A11 1150 1 AIR 1950 All 53 (55) 
(rrs 5, 6) (DB). 

A 82-Re 0 dem P li °n by co-mortgagor — Suit for 
contribution—Starting point of limitation — Depends 
on nature of right sought to be enforced - Claim for 
oniy contribution by enforcing charge therefor — 

Limitation betnns from date of payment. See Limi¬ 
tation Act (1908), Art. 132. AIR 1964 Bom 284. 

.~ S : 82 “ Enforcement of right against person not 
joined as party to mortgage suit. 

The right to claim contribution may be success- 
lully asserted even as against a person who ought to 

have been, but was not joined, as a party defendant 

b iL h Tk gag6e 10 £' s action t0 enforce the secu- 
nty. The mortgagee has a right .to enforce the mort¬ 
gage against any part of the security, and the dis¬ 
charge of one mortgagor by limitation or otherwise 
does not affect his liability for contribution to the 
c°-mortgagor or other persons interested in the pro- 
perty that bore the burden of the prior debt 19*57 

^ J 574 1 ^57 Ker L T 656 i I L R (1957) Ker 
598 , AIR 1958 Ker 38G (397) (Pi C) (Pr 23) (DB)f 

maki^fpa^e^ 95 and 100 ~ B, ' sh,s of <"-™»>g.go. 

A co-raorfgagor seeking contribution is not exactly 
m the same position, in all respects, as the mort 
gagee whom he has redeemed. Besides the right of 
subrogation under Ss. 92 and 95 subject to certain 
qualifications, the co-mortgagor by discharging the 
mortgagealsoaequires a right of contribution under 

1928 AH 2°ll, e Bel. 

( a p p i P B‘> &Vm 6>M ” 129! A1 ™ ill) 

from encumbrance - Two TroSSKJ iold J fr8a 
gether to secure one debt — Two different*^ t0 " 
purchasing the two properties one P u, 0ns 

to mortgage - The purchaser 1 # l nd sub * ec * 
mortgage debt is entitled to contn*K?.l S - cba r ges t i 10 
other under S. 82, T. P. Act AW TQ^n n ?o m tbe 
AIR 1949 Pat 522, FoU A I R i ^2 «f .S.12 3 and 
240, 241) (Pt A) (Prs 7,14,15) (DR). * Pal 239 (2i8 ‘ 
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— 55. S2 and 92 — Claims for contribution and 
subrogation distinguished — Remedies are indepen¬ 
dent and cot mutually exclusive — Limitation for 
claim for contribution — Limitation is to be com¬ 
puted from date of pavoent—Limitation Act (19GS), 
.Art. 132. 

A co-mortgagor who paid the full amount of the 
most case cent'may under S. 82 not only sue for 
contribution but under S. 92 he may be subrogated 
to the risrhis of the mortgagee whose mortgage he 
redeemed. The remecres granted by these sections 
are'independent ana not'mutually exclusive; and a 
co-mortgagor who pays the mortgage money has 
right of contribution and acquires a charge under 
S>- ^2 and 100 in addition to his right ot subrogation 
under Ss. 92 and 95. 

right to reimbursement arses on a contract; 
express o: implied, to reimburse; and the party- who 
claims the richt enforces it in ms own r ght and not 
in the rizht of another. Consequently, the rigat does 
-ot --- >e~''"t- he has discharged the debt cf another. 
But the right to enforce a~security by virtue of 
subreption is a right which is enforced m the rent 


gation is rather an additional remedy than an ad-i- 
tional rizht. and may exist concurrently with, ana as 
s further security to. thei right to a simple action fo: 
reimbersement: AIR WJL rat 4.9, Rel. on; Case law 
referred. 

Section cii net -cc- — cy -. --- 

The rrti'd of Limitation for a suit for contribution 

Is: u 12 y“- _i »••:= ^ 


mortgagee and taking out execution—Proviso 2 to 
0. 2L K. 16. Civil P. C., [ISOS], held did not apply— 
By purchase of equity cf redemption decree held 
was extinguished pro tanto. See Civil P. C ( 1S0S)> 
O. 21, B. 16, Proviso 2. AIR 1952 Trav-Co 4S T 
(DB). 


10 , 



(Frs 6. 13. 19) (DB). 


9 Effect of acquisition of a portion of equity 
of redemption by mortgagee. 

.s S 2 — Purchase cf undivided half share of the 
mortZaied property cv mort.^ee—-.ct 
ge: ot tne int 


e mer- 


•- k c:=st of the mor'ziza: aod 

fr. df r i' i 


tar mart- 

iTresfect c! that hilf mere and bv rearon of 
=-=, T p \ r . an =r- ; --uiszment cf cne-ha.f cf the 

Sm T_rchfr’r t-^realt-r attached onlv to the other 

53frh& to Ti P?iS (1SS21 s. eo.- A I E 1959 

KerlLdtDB). 

s, Q-J-Payrneat—Nrtcre of—Mortgagee purchas- 
ir .- a^efeouitv of redemption — Discharge uncer 
C V r ? Act does not amount to payment —See 
rv--: Laws — Madras Agriculturists hencf Act (4 of 
ISSbi. S. a (2). AIB 1953 Mad ST3. 

"'c' 3 s- 1 and 101 — Purchase by mortgagee of per- 
lion of mortgaged property - Deduction of mort¬ 
is amount—When to be allowed. 

Where the mortgagee acquires a portion of the 
_ . nronerty oy wav of pcrchase, there is a 

SSSSl «®?2d the ierterzorr entitled to 
f o'r-ii deduction from me amount due under tne 
in respect of the property sold. The <xr- 
^ '.dcecure a to give the necessary deduction even 
S 0 f e massing the decree. To pass a .preliminary 
decree tor the entire amount claimed anu to direct 
thp Court to enquire into the value o. the property 
^ rnSe deduction in the fbaldecree bjpot ^ 
35 Mys L J 392 :ILB (19oO Mys 277 i A I R 
195S Mys 43 (48) (Pt G) (Pr 19) (DB). 

__c s-i _ Subsequent mortgagee ootaimeg decree 

m his mortsazs and purchasing in execution mort- 
^ed^pSty subjeS to prior mortgage - Poor 
zee obtaining decree on his mcrtgage-Debt 
dirked to be realised personally from mortgagor 
F-uVne mortgagee purchasing decree obtained by prior 


Eifezt of release by mortgagee of a portion 
of equity erf redemption. 

•S. S2—Belease by mortgagee of portion of hypo- 
theca—Right of mortgagee. 

It is open to the mortgagee always to release any 
portion o! the hypothecs *nd claim the whole amount 
from the rest of it unless he exhibits an intenhoa to 
break the integrity of the mortgage. AIR ISIS Mad 
1020 : 33 Mad L' J 211 (FB> Rel. on. ILR (1S5T> 
Andh Fr3 "90 .■ (ls5S) 1 Andh W R 233 : AIR 1938 
Andh Pra 39S (602) (Ft C) (Pr 12) (DB). 

-S. 82—Mortgagee releasing portion of property— 

If it results in placing any extra burden on a mort¬ 
gager who owns only a cart of the mortgage security 
which he should not be made to bear, he has the 
rizht to sue for contribution under S. 02 of the Act. 
Tne enect cf the release of the mortgaged property 
would be the same whether the release comes oefore- 
suit or after the decree in a suit (or sale. See Civil 
P. C .1903), O. 34, R. 5. AIR 1953 .Assam S2. 

-5. S2—Mortgagee releasing property in posses¬ 
sion of transferee from mortgagor — Transfrree not a 
neces«arv party to foreclosure suit. See Civil P. C. 
(ISOS). S. 115. ' 1959 Nag L J (Notes) 90. 

-S. S2—Release by mortgagee of part of security 

—Effect—Piecemeal’ redemption not allowed. See 
T. P. Act (18c2 , S. 60. A I R 1955 NTC (Trav-Co) 
221S (DB). 

_5s. 82, €0 and 101-Rateable abatement-N'o 

release of portion cf mortgage debt—No merger o. 
interests of mortgagor and mortgagee in respect ot 
portion— Owner ct portion of mortgaged property 
cannot cla m rateable abatement. See T. P. Act LSc_;> 

S. 60. AIR 1953 Trav-Co 2S3 (DB). 

11. Properties liable to contribute. 

-S. 52—Four properties mortgaged—One sold to 

vendee - Suit bv mortgagee and a decree therein 
—Vendee depositing the whole money to save his 
property—Suit by vendee for breach of indemnity ot 
title-Mortgagor agreeing to indemnify vendee if he 
sufered any loss-Liability of vendor for dpages 
was to the extent of the amount chargeable on the pro¬ 
perty purchased bv the veadee-Other properties were 
liable for contribution rateably to the debt and could 
b 3 recovered oy the vendee from those properties. h=e 

T. P. Act (1882), S. 55 (1) (a ; . A I R 19o. Trav-Co 

(DB). 

12. Contribution arises both on voluntary 
and involuntary payments- 

-Ss. 82,100 and 92-By operation of law — Land 

revenue— Payment by co-sharer creates charge 
sharer is entitled to contribution as well ss !*«>• 
tion. See Transfer of Property Act (4 of 1562). S. luO. 

AIR 1965 Ker 55. 

_S. 52—Costs of prior mortgagee-Decree - Con¬ 
tribution in respect of. 

Where the decree made the mortgagor^ 
mortgage security Liable for cos is a5 1 . we ^. tii . rest;ec t 
tion that no contribution can be allowed *“ ***** 
of those costs is untenable. There is no analogr f 

coition pay'able to a 
pounthge frcraTjodgment-debtor whore p.operty - 
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sold by the Court. 1957 Ker L J 594 » 1957 Ker L T 
058 i ILR (1957) Ker 598 i AIR 1958 Ker 386 (398) 
(Pt E) (Pr 25) (DB). 

13. Contribution and subrogation. 

—-Ss. 82, 92—Rights of subrogation and Contribu¬ 
tion-Availability of right of subrogation is no bar to 
to a suit for contribution. AIR 1964 Ker 256. 

—Ss. 82, 92—Contribution and subrogation—Rights 
are not mutually exclusive—Suit for contribution by 
puisne mortgagee—Limitation runs from the date of 
the discharge of the common debt. AIR 1958 Ker 386 
(Pt.B) (DB). 

—Ss. 82 and 92—Claims for contribution and subro¬ 
gation distinguished—Remedies are independent and 
not mutually exclusive-Limitation for claim for 
contribution—Limitation is to be computed from date 

Pat 1^4 6 $t~A) B) ! ° D Act(1908)lArt - 132 - AIR 1950 

SECTION 83 
SYNOPSIS 

(Transfer of Property Act (1882), S. 83). 

It scope. 

2. “May deposit”. 

3. Deposit must be unconditional. 

4. Deposit in redemption suit. 

5. Title to money deposited until withdrawal by 

mortgagee. 7 

6. Minor mortgagee. 

7. “The amount remaining due on the mortgage.” 

8 . The Court shall thereupon cause the written 

of the de P° sit t0 be served on the mor ° 

gagee. 

9 - ' , ™xxr 5cribe ‘' by iaw f ° r ,h ° 

10 ' ** SMS aCCePt deP<,S!t " fu “ d! * h »«° 

1. Scope. 

—S. 83-Person claiming to be tenant depositing in 
Court-Arrears of rent on the allegation that the land 

^ landlord &“-Appfioation come^d fay 
on V Court 18 bound to decide whether or 
tended aPPjjpant is a tenant and the rent lawful!^ 

m tariiW ,m , W ? s refus ? d by th0 landlord as they 

£ 05 ?• (wa fa fisjsri 

(m3) 0 AUWK(Hcf399.° n AC ‘ (3 ° f 1947 >’ S ' ^ 

turisls’ Relief 0 AcU27 7 W34) s'12- 

redemption of usufructuary mo tgage - Ci^l r ’ f °J 

cannot consider the question whether * Court 

has put ud a fi cHHnn B ~ wn i 0r 010 mortgagee 

474 ) d A 1 5 , 3 6 ?'(EBr led ' AIB 1953 Aii «*<«§! 

that once a suit is filed th«, i j 1 Tbe reason Is 

g88e “» b ° -Seto a nYy OU aY t e dUO t h°e a '!« 


531 

passed which may provide for interest and other 
matters. Order 24, C. P. Code makes provision to 
enable a deposit or payment into Court being made 
and to stop the accrual of future interest. A* I R 1919 
Mad 948 (2), AIR 1939 Mad 200, Rel. on. The award 
of interest from the date of the suit is discretionary 
under S. 34 (1) of the C. P. Code. In the circum¬ 
stances held interest from the date of the suit may be 
disallowed. 1963 Ker Lj 754 i 1963 Ker L T 1031. 

2. “May deposit”. 

—-S. 83—Usufructuary mortgage—Mortgagor conti¬ 
nuing in possession as tenant under a simultaneous 
rent note executed by him — Mortgagor depositing 
mortgage money in Court and applying for redemp¬ 
tion stating therein that he had been compelled to 
deposit the money in Court as mortgagee refused to 
accept it - Mortgagee neither opposing application 
nor contradicting allegation - Mortgage must be 
deemed to have been redeemed even on the date 
when the deposit was made — Mortgagor’s liability 
to pay rent does not continue after that date until 

ah w a pV!f ^ 7 for * m T al °n der of ademption. 1964 

(pi 6) R H C> 47 5 AIK 1964 4,1 370 (371 > ( Pt B ) 

--S. 83 - Application under S. 83 - Applicant 

f c p c ply ,'° g for challau on same day but challan not 

ZZ d K todel fy°f Court-Deposit subsequently 

m i d ® re p les . back dflle of application — (Maxims 
—Actus Curiae neinmecn gravabit). 

An application under S. 83 was made nn 

on^thaV dite aD Th he applic h auls a PP |ied f °r a challan 

on that date They were however unable to deposit 

rfS“ b ° r ohK 

ES- w 5 ss 

S. 83—Mere readiness to pay 
payYhe The ^ m0 " 8 ^ “> 

xSSoMrfhB 

Property by mortgag^ i i “,??!* fo J recov «y of 
LtaiUtion Act (1908), Art. !48. Am WOO P.t M 

^, 8 uc“at 8 mo7t g N a° g e" SL d W"«r Service of 
mortgage money on *.?t day^Bskllrh 1 ’ dep0sit of 

Full amount should °be Tepos Red* 10 °r? P 01 * 8 ®*® - 

can°ignore it Z 4^52 

NUC (Raj) 287 . 89 T ‘ P * Act {l88 ^ S. 60 . AIB lffi 



that in order thatit*mly^be °a ! e Si'®I aI 5 r °P° 5l «on 

m0D6y mUSl be under*811 SgSU£*\ 
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If the creditor by his conduct dispenses with the 
production of the money, he cannot afterwards ob¬ 
ject that there was no valid tender. In other words, 
where by express words or conduct he shows his 
determination not to accept the money offered and 
the production of it is shown to be useless, it must 
be held that the creditor dispensed with the pro¬ 
duction. AIR 1917 L B 122, AIR 1923 P C 26, Rel. on; 
1929 Rang 271, Expl. 

Where the mortgagee refused to allow redemption 
saying that he had bought the property outright and 
it is found that the mortgagee’s case was not true, 
the mortgagee can be ordered to account for what 
he had received after the institution of the suit. 
AIR 1917 LB 122, Applied 1951 Raj L W 368 i 
AIR 1952 Raj 72 (78) (Pt B) (Pr 6). 

-S. 83—Remittance by money order—Operates as 

valid tender only when it is proved that the amount 
was actually taken to the payee and olfered to him for 
payment. See Houses ana Rents—Travancore-Cochin 
Buildings (Lease and Rent) Control Older (1950), 
Clause 8. AIR 1955 NUC (Trav-Co) 1669. 


3. Deposit must be unconditional. 

-Ss. 83 and 84 — Tender of mortgage money in 

Court before suit — Plaint not admitting transaction 
as mortgage but claiming it to be mere hypothecation 
— [Tender claimed to close claim upon mortgage 
and for rent on account of lease transactions] — 
Tender held not valid unconditional tender. AIR 
1955 NUC (Trav-Co) 1671 (DB). 

_Ss. 83 and 84 —Tender of mortgage money — 

Assignment by mortgagee bank — Liquidation of 
mortgagee — Purchaser of property from mortgagor 
moving* liquidation Court to fix mortgage amount — 
Held, no valid tender — Petition to Court seeking 
permission to deposit—No notice to assignee-Held 
no tender-Notice to assignee that he was prepared 
to tender amount on condition that assignee promised 
to indemnify him for any loss due to conduct of 
oricinal mortgagor — Held conditional tenders are 
not valid. AIR 1955 NUC (Trav-Co) 1671 (DB). 


4. Deposit in redemption suit. 

_Ss. 83, 84 and 76 (i) — Institution of suit for 

redemption of usufructuary mortgage — Not tant¬ 
amount to tender of mortgage money — Deposit in 
Court after preliminary decree for redemption — 
Mesne profits can be awarded only from date of 
deposit and not from date of institution of suit. 
See T. P. Act (1882), S. 84. AIR 1962 Pat 203 (DB). 

_S 83 — Suit for redemption — Tender at time of 

suit is not obligatory, when mortgagor had tendered 
unconditionally the mortgage amount. A I R lyoo 
NUC (Trav-Co) 1671 (DB)* 

__s. 83—Decree for redemption with mesne profits 

—Deposit of mortgage money in Court — Notice of 
deposit to mortgagee- Mesne profits can be claimsd 
by the mortgagor only from the date of service of 
the notice on the mortgagee till theactual delivery 
of possession to the mortgagor, bee Civi P. C. (1908), 
O. 34, R. 7. AIR 1952 Trav Co 236 (DB). 

_S 83 — Decree for redemption—Deposit —Right 

to mesne profits.-When arises -Date of deposit or 
date of receipt by mortgagee of notice thereof — 
C P. Code, O. 21, R. I (2) - Mortgagor not getting 
possession due to obstruction by persons holding 
under mortgagee - Right to mesne profits till deli- 

Y eiy of actual possession. 

A mortgagor who has obtained a decree for re¬ 
demption and has deposited the amount of the 
decree into Court can claim mesne profits only from 
the date of service of the notice of the deposit on 
the mortgagee and not from an earlier date, i. e., 


date of deposit. Under S. 83, Transfer of Property 
Act, the deposit operates as a tender only when 
notice thereof is given to the mortgagee. 0. 21, 
R. 1 (1) also provides for such a notice. But where 
after surrender of possession by the mortgagee delay 
is caused in delivering possession to the mortgagor 
due to obstruction by persons let into possession by 
and holding under the mortgagee, the latter is liable 
to the mortgagor for mesne profits not merely up to 
the date of surrender by him but up to the date of 
actual delivery of possession to the mortgagor. AIR 
1952 Trav-Co 236 (236) (Prs 2, 3) (DB). 


5. Title to money deposited until 
withdrawal by mortgagee. 

-S. 83 — Deposit in Court — Effect — Whether 

per se operates to discharge mortgage. 

The deposit under S. 83 does not per se operate to 
discharge the mortgage and remains the property of 
the mortgagor until the mortgagee has expressed 
his willingness to the Court under S. 83 to accept 
the deposit and deposits the mortgage deed. Unless 
these conditions are fulfilled, the mere withdrawal 
of the deposit under different circumstances by the 
mortgagee will not operate to discharge the mort¬ 
gage the reason being that the proceedings under 
S. 83 would come to an end with the relusalof the 
mortgagee to accept the deposit. 75 Mad LW 543(2): 
(1962) 1 Mad L J 304: AIR 1962 Mad 308 1309) 
(Pt B) (Pr 3). 

6 . Minor mortgagee. 

-Ss. 83, 84 and 103 — Usufructuary mortgage — 

Major and minor mortgagees —Notice of deposit with¬ 
out guardian gd litem — Service of notice cannot be 
valid unless guardian ad litem is appointed—But if in 
a suit for redemption the major defendants agree to 
act as guardians of minor mortgagees and notice is 
served on such defendants during the course of 
redemption suit the mortgagor becomes entitled to 
mesne profits from the date of service of notice. Sec¬ 
tion 84 does not prevent service of notice in a 
redemption suit. AIR 1959 Pat 457. 


7. ‘‘The amount remaining due 
on the mortgage”. 

-Ss. 83, 84 — There must be tender or deposit — 

Mere expression of willingness to pay not sufficient- 
render must be of whole amount due under the 
mortgage. (1905) 6 GujLR 167 : I L R (1905) Guj 
277 : AIR 1966 Guj 40 (45, 46) (Pt A) (Pr 6). 

_S* 83 — Failure by mortgagee to pay paddy as 

michavaram as agreed—Suit by mortgagor to recover 
the same by adjusting it against mortgage money due 
to mortgagee-Rate at which paddy is to be valued 
at the commutation rate prevailing on the date ot suit. 
AIR 1953 Trav-Co 533 (Ft A) (DB). 

8 . The Court shall thereupon cause the 
written notice of the deposit to be 
served on the mortgagee. 

—S. 83 —Deposit under—Duty of Court. 

Where a tender is made under S. 83, it is not for 
the Court to decide whether or not the mortgage 
money deposited is actually the amount due to the 
creditor. All that it has to do is to pay he amount 
tendred to the mortgagee after completion of th 
prescribed formalities. It has no power to divert 
either the whole or part of the deposit to any other 

use. ILR (1955) Hyd 147 i AIR l9o5 Hyd 158 (15a, 

159) (Prs 2,3) (DB). . , 

_.Ss 83 and 84 - Notice of deposit-Service of - 

ssssiliSs 

—Deposit is not invalid. AIR 19o6 Pat ZUl. 
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—— S. 83—Notice under S. 83, T. P. Act—Refusal to 
sign; acknowledgment — Notice roust be taken to 
have been duly served even if the peon fails to sus- 

S end a copy of the notice required by R. 17. See 
ivil P. C. (1908), 0. 5, R. 17. AIR 1953 Pat 346 
(DB). 

9. “Verified in manner prescribed by law 
for the verification of plaint.' 1 

——S. 83—Application under—Verified petition not 
filed by mortga&ee — Right of mortgagee to money 
deposited in Court — Power of Court to order 
redemption. 

Where an application under S, 83 is filed, it is only 
when a verified petition with documents contem¬ 
plated in the latter part of S. 83 is filed by the mort¬ 
gagee that the Court can allow him to receive the 
money. Otherwise, the Court can pass no order. 
Even when such a petition showing the mortgagee’s 
willingness to accept the money is filed, the Court 
shall before paying him the amount so deposited, 
direct him to deliver possession. It is not open to the 
Court to decide or pass any order on any points of 
dispute in case the mortgagee does not file a verified 
petition accepting the money deposited but files 
objection. In such a case the Court should merely 
order the petition to be filed. ('51) 29 Mys L J 24. 


A mortgagee in his suit on mortgage is justified in 
not accepting the deposit made by a purchaser of a 
portion of the hypotheca because the latter’s title was 
in dispute and also because of the condition attached 
to the deposit and therefore, there would be no 
cessation of interest on the amount of deposit. (1954) 
2 MLJ 88 : 1954 Mad W N 288 : A I R 1954 Mad 
830 (831) (Pr 2) (DB). 

——S. 84—Tender and notice. 

Interest does not cease on the giving of merely a 
notice unaccompanied by any actual tender of mort¬ 
gage amount. 1954 Nag LJ 64 i A I R 1954 Nag 193 
(200) (Pt F) (Pr 40) (DB). 

-Ss. 84 and 60 — T. P. Act not in force in East 

Punjab—Principles applicable—Notice of intention to 
redeem- Failure to give—Since the absence of notice 
of intention to redeem is no bar of tender or pay¬ 
ment as is clear from S. 84 and it is no bar to the 
right to redeem it is difficult to see how it can be a 
bar to a suit to redeem. See T. P, Act (4 of 1882), 
S. 60. AIR 1951 Punj 404 (DB). 

——-S. 84—Refusal of tender by mortgagee—Costs of 
redemption suit — Mortgagee is not entitled to costs 
of the suit. When both parties are at fault both par¬ 
ties will bear their own costs. See Civil P. C. (1908), 
S. 35. AIR 1952 Trav-Co 92. 


10. Mortgagee must accept deposit in full 
discharge of amouet due. 

—S. 83-Tender of mortgage amount into Court — 
Dismissal of proceedings under S. 83 on mortgagee’s 
refusal to accept mortgagee amount — Mortgagors 
allowing tender to continue in Court —Court does not 
become functus officio and can consider mortgagee’s 
subsequent request to receive mortgage amount. 78 
Mad L W 205 : AIR 1980 Mad 77 (80) (Pt B) (Pr 9). 

—-S. 83 —Tender of full mortgage amount by pur¬ 
chaser of equity of redemption — Mortgagee cannot 

i° ac cept — Mortgagee is liable for mesne 
profits from date of tender. 

When the purchaser of equity of redemption from 
the mortgagor tenders the mortgage amount in full to 
_„f 6 “°/J g a agee 1Q Possession, the mortgagee cannot 
2™ acce P l the tender and claim his right to 
remam in possession, on the ground that the vendee 
had not paid the entire purchase money to the 
5f?*2D5U 0r, S ag0 k U the mortgagee refuses to accept 
}l® A n > der l *l° s ^ a i for mesne profits from 

K , of the tender. 30 Mad 524 :34 Mad 543 ; 43 
J? ad I 1 .? a “ d *IR 1944 Mad 124, Rel. on; 27 Mad 28, 

(19521 1 « m 6 . 57 t : 1952 Mad W N 5611 

(Pt B) (Pr 3 T(DB)! 241 ' A 1 R 1953 Mad 821 < 821 > 

Z7 s S : 8 C 3 Z. Madges accepting money deposited 

gljdVa?hi wm ofThe 8 m„rt“ 

fittrasw.# Rel - ma,r 

SECTION 84 

^ — Cessation of interest — Mortgage 

Z«L*™f SSi0n t - Dossal of S. 83 proceedings on 

RedemnHon fff? 8 ® 1 .! 0 acce Pt mortgage amount — 

and r^soollHniy,Ti Mort 8 a 8 0r withdrawing deposit 
- Hein K g 1 ? Pursuance of preliminary decree 

Z “2? M S n f t8n005 of case continuance of 
ne« and 1 wlfunS?! 08 P° ssessIon ^as proof of readi- 

78 Mld L W2oi P AlTl9e8 A Mad77°/ ^ S ' ^ 
htee'sL* ™ Conditfonal de P°«t “ Liability to pay 
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SECTION 91 
SYNOPSIS 

(Transfer of Property Act (1882), S. 91.) 
“Besides the mortgagor." 

Clause (a)— General. 

Puisne mortgagee. 

Purchaser of equity of redemption. 

Landlord if can redeem mortgsge by tenant. 
Reversioner under Hindu Law. 

Surrender of morlgtged property by Hindu 
widow to next reversioner. 

Member of Malabar Tarwad. 

Tenants-in- common. 

Co-owners and co-sharers. 

Co-mortgagor. 

Co-debtor. 

Lessee from mortgagor. 

Attaching judgment-creditor. 

P perty holdiDS decree for sale of mortgaged pro- 

Trespasser. 

Person with imperfect title to equity of redemp- 
Partial redemption. 

E to S Cl at T.'p.'ac” 1 ° f ad,udic8tion in relation 


1. “Besides the mortgagor." 

„ k T S ; 91 “" Mortgagor—Who is-Crantor of Guzar 
J^mh grantee mortgaged without any power o 

grant — o 

ssswt w-is m 

eSSSS&SSSUr 

gager to redeem no, extinguished. ulder S.T i 
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mortgagor is always entitled to redeem the mart- 
gaged property even if he has parted with equity of 
redemption and it has become vested in a third 

P er „ s ° D - See Tran?fer of Property Act (4 of 1882), 
S. 60, Proviso. AIR 1959 Bom 172. 


—*■ 91 c~ 9 vil P \ C * (l908) ’ °- 34 ’ R - 1 aQ d O- 1. 

H. JO — Suit for redemption under O. 1, R. 10 only 
those persons would be regarded as necessary parties 
without whose presence the matters in controversy 
could not be effectually and completely decided — 
Terms of the mortgage deed making clear that the 
person whose interests are to be safeguarded need 
D *°u e a party and were in his absence the 
right of the mortgagor to redeem would be decided 
without prejudice to the rights of that person — That 
person is not a necessarv party to a suit for redemp. 
tion See Civil P. C. (1908), O. 34, R. 1. AIR 1950 
Hyd 1/2. 

2. Clause (a) — General. 

” S. 91 (a)—Redemption by puisoe mortgagee. 

Obiter. — Per Ram Labhaya J., Thadani J. dissent- 
ing. Section 91 (a) implies that a mortgagee who 
seeks to redeem a previous mortgage must have a 
subsisting interest in bis favour. A time-barred mort¬ 
gage may not bring the case of a mortgagee under 
S. 91 (a). (’50) I L R (1950) 2 Assam 275 i AIR 1951 
Assam 6S (70) (Pt C) (Pr 10) (DB). 


-S. 91 — Mortgagor parting with entire interest in 

mortgaged property — His right to redeem ceases — 
Hut if mortgagor is sued upon the personal cove¬ 
nant to pay, the mortgagor becomes entitled to get a 
reconveyance of the property to himself subject to the 
rights of persons interested in the equity of redemp¬ 
tion—He cannot actively enforce his right to redeem 
in such a suit. A I R 1951 Cal 202 (204) (Pr 12) 
(DB). 


-S. 91 (a) — ‘ Any person’ — Person having con¬ 
tingent interest in mortgaged property—Right to sue 
for redemption. 

Where the mortgage that is sought to be redeemed 
is a usufructuary mortgage, a person, having only a 
contingent interest in the property, would not come 
within the meaning of the term ‘any person’ in S. 91, 
Cl. (a) prima facie such a person is expected to have 
a present and subsisting interest in the property. 
1955 Mad WN 989 s 69 Mad L W 472: (1956) 1 
Mad L I 75 : AIR 1950 Mad 304 (305, 306) (Pt B) 
(Prs 3, 8). 

-S. 91 (a) — Purchaser from mortgagor paving off 

mortgagee debt — Purchaser required to give up pos¬ 
session as mortgagor was found to have no title to 
same—Suit for re-imbursement — The purchaser was 
entitled to recover the amount to be a charge on the 
properties. The suit was filed within 12 years of the 
date of payment and as such there was no bar of 
limitation. See Limitation Act, Art. 132. AIR 1957 
Mys 65 (DB). 

-S. 91—Right to redeem — Suit on mortgage dis¬ 
missed as barred by time against purchaser of part 
of property—Purchaser cannot redeem other mort¬ 
gaged property. 

A person who is not affected bv the mortgage is 
not a person who is entitled to reaeem. 

A suit on mortgage was dismissed as time-barred 
against subsequent purchaser of part of the mort¬ 
gaged property. 

Held, that the purchasers had no right to redeem 
the other mortgaged property. (’52) 1925 Nag L J 
(Notes) 136. 

-S. 91 — Mortgagee has a right to be in possession 

until redeemed by a competent j'person. A wayfarer 
cannot offer the mortgage money and seek redemp¬ 
tion from a mortgagee. See T. P. Act (1882), S. 58. 
AIR 1955 N U C (TravCo) 1075. 


3. PuisDe mortgagee. 

-; S * 91 ~?r U j sn - e m . ort g®gee’s right to redeem prior 

mortgage—(Limitation Act (1908), Art. 132). W 

A puisne mortgagee has the right to redeem a prior 
mortgage, but that right subsists only so long as his 
mortgage is alive. 195S Andh L T 654. 


—S. 91 — Right of puisne mortgagee to redeem 
prior mortgagee—(C. P. Code (1908), O. 34, R. 1). 

Where a prior mortgagee obtains a decree without 
impleading the puisne mortgagee and executes it by 

putting the mortgaged property to auction sale, that 

does not affect the puisne mortgagee’s rights at all so 
long as the puisne mortgagee’s rights are enforceable 
under the law—Thus, the puisne mortgagee’s right to 
redeem the prior mortgagee subsists in spite of the 
said auction sale. If the puisne mortgagee's right to 
enforce his rights is itself barred by limitation, the 
position may be different. 

The puisne mortgagee’s claim to redeem the prior 
mortgagee cannot be resisted on the ground that the 
claim of redemption will lead to the consequential 
relief of possession in his favour. If the mortgagee 
takes possession of the property which is his security, 
and if during the time that he is in possession of such 
security he continued to be a mortgagee, then there 
is no justification for the argument that in a suit tor 
redemption the mortgagee can claim to be in posses¬ 
sion of the property adversely to the party entitled to 
redeem. 55 Bom L R 458 : ILR (1954) Bom 10 : AIR 
1953 Bom 405 (408) (Pt C) (Pr 9) (DB). 


-S. 91 — Prior and puisoe mortgage — Time 

essence of contract— Failure of puisne mortgagee to 
redeem prior mortgage within reasonable time after 
accrual of right — Contract relating to period is 
voidable at option of mortgagor — Contract Act 
(1872), S. 55. 

Right to redeem and right to enforce the stipula¬ 
tion regarding the period of the mortgage are distinct 
and the doctrine that time is not essence of the con¬ 
tract in mortgages, whatever be its validity as a 
general principle, cannot be applied with regard to 
latter right. 

Where the time was the essence of the contract, 
and the puisne mortgagee failed to exercise his right 
to redeem the earlier mortgage, within reasonable 
time after the right became available to him, the 
failure would result in rendering the contract relating 
to the period avoidable at the option of the mortgagor 
under S. 55, Contract Act. 1949 T L R 221, Rel. on. 
1960 Ker L J 1528 : 1960 Ker L T 1255. 


-Ss. 91, 92—Prior mortgagee bringing mortgaged 

property to sale without impleading puisne mort¬ 
gagee, and purchasing property himself — Subse¬ 
quently puisne mortgagee redeeming prior mortgagee 
purchaser — Equity ot redemption — (Civil P. C. 
;190S), O. 34, Rr. 1, 5). 

Where a prior mortgagee brings the mortgaged 
property to sale without joining the puisne mort¬ 
gagee, unless the equity of redemption is specifically 
excluded, the purchaser, mortgagee or third party, in 
Ihe sale on the first mortgage obtains the equity ot 
redemption also. After the equity of redemption has 
passed out of the mortgagor to the first mortgage- 
purchaser, there can be no question of revival ot 
such a right in the mortgagor when the puisne 
mortgagee redeems or pays off the prior mortgagee. 
A I R 1930 Pat 570 and A I R 1950 Assam o9, critis- 
jd; A I R 1940 P C 11 : (1940) 1 Mad L J 97, Rel. on. 

1958 Ker L T 589 : ILR (1958) Ker 1133: AIR 

1959 Ker 56 (58) (Prs. 18, 19, 20) (DB). 


91 — Mortgage with possession-Subsequent 
ige of equity of redemption — Subsequent 
igee’s right to sue for redemption of earlier 
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The right of redemption is itself a property which 
•the mortgagor is entitled to sell, mortgage or other¬ 
wise transfer. It is a fundamental concept of mort¬ 
gage that it splits, so to say the ownership rights 
into two-one parcel (called the ‘mortgagee's rights') 
•goes to the mortgagee while the other piece which 
still remains with the mortgagor is the equity of 
redemption. When subsequently the mortgagor 
creates a mortgage of his right of redemption, that 
right again gets broken up into two fragments. This 
mortgagee gets the mortgagee rights of the equity of 
•redemption while the mortgagor now retains with 
him the right to redeem the equity of redemption. 
Mortgagee of the equity of redemption can bring a 
-suit for redemption against the earlier mortgagee 
with possession of the property or his representative 
in interest. 1959 M P C 551 1 1959 MPLJ 866. 

-S. 91 — Suit for redemption by purchaser of 

■mortgaged property. 

In a suit for redemption brought by A who was 
claiming to redeem the mortgaged property by virtue 
of a sale.deed in his favour executed by the mort¬ 
gagor, the mortgagee contended that A had no title 
to maintain the suit as the mortgaged property had 
been conveyed already to B by a prior sale.deed. It 
was proved that title in the property did not pass to 
*B, even though there was a registered sale*deed 
between the parties, as the parties themselves ad¬ 
mitted that no effect was given to the sale.deed and 
•that the proposed vendee was unable to pay the con¬ 
sideration and take delivery of the sale-deed. 

Held that as this was not the case of vendor and 
•vendee, where the title passes to the vendee even 
•though there is non-payment of consideration, A was 
•entitled to maintain the suit for redemption. AIR 
1950 Pat 85 (85) (Pr 4). 

“—5* 91 (a)—Subsequent mortgagee seeking posses- 
•sion or mortgaged property by discharging mortgage 
debt-Suit is in substance one to redeem prior mort- 

''L J 833 e (Punjf Fe “ ** (1870) ’ S ’ 7 (v) * 1965 Cur 


—Ss. 91 and 92—Subsequent mortgagee—Rights c 
—Sale of property in execution of decree in favour c 
prior mortgagee — Claim for surplus sale proceeds b 
•subsequent mortgagees allowed by executing Court- 
Subsequent suit for sale of property in bands c 
P ur chaser—Suit held barred. See Civil P. ( 
(1908), O. 34, R. 12. AIR 1902 Punj 402 (DB). 

I— s c - 91—Prior mortgage not discharged — Dives! 
•ang ot auction-purchaser's title. 

Suit by prior mortgagee — Puisne mortgagee no 
•Impleaded — Decree passed and property sold in exe 
cution - Auction-purchaser failing to get possessio; 

ruisne mortgagee suing auction-purchaser for re 
■demption—Suit decreed-Held that the passing of 
•decree to redeem the auction-purchaser had not th 
•effect of divesting the latter’s title to the equity o 
redemption and revesting it in those in whom i 
■vested prior to the auction sale so as to enable then 

*iA^ 0 J Or r e de ®Ptioo. 1954 Ker L T 131:A I I 
1954 Trav-Co 384 (386) (Pt B) (Prs 8, 9) (DB). 


4. Purchaser of equity of redemption. 

—Ss. 91 and 92 — Scope — Prior and subsequent 
•mortgagee—Property sold in execution of decree on 
■prior mortgage — Right of auction-purchaser to 
•redeem subsequent mortgage—S. 67, 

After first hypothecating the properties to K they 
were mortgaged to B. Assignee of K obtained a decree 
hypothecation. B was not made a party. In execu- 
-uoa ot the decree, the properties were sold to A who 
assigned hisrigbts toiP. P filed a suit for redemption 
ot the mortgage to B against D the assignee from B. 
uj contended that B his assignor being a puisne mort¬ 


gagee, he was entitled to redeem P whose claim was 
based on earlier hypothecation. 

Held, that by virtue^of the Court sale of the equity 
of redemption in the hypothecation suit the auction- 
purchaser obtained the rights of the mortgagee and 
the mortgagor also and became competent to redeem 
the subsequent mortgage to B and bis rights had now 
been obtained by tha plaintiff under the assignment. 
The Court sale though not binding on the subse¬ 
quent mortgagee B, was binding upon the mortgagor, 
and the equity of redemption belonged to the mort¬ 
gagor alone and the subsequent mortgagee had no 
right to it. Therefore D who was only a mortgagee 
was liable to be redeemed by P who was the present 
owner of the equity of redemption. I L R (1957) Ker 
53: 1957 Ker LT 251 1 1957 Ker L J 222 : AIR 1957 
Ker 45 (47) (Pt B) (Pr 4) (DB). 


-S. 91—Redemption suit by purchaser of equity of 

redemption — Non-joinder of original mortgagor — 
Though necessary party, his non-joinder is not fatal 
as relief could be granted without affecting rights of 
parties—Civil P. C. (1908), O. 34, R. 1. 

After the execution of an usufructuary mortgage in 
favour of the appellant the mortgagor conveyed the 
equity of redemption to the respondent for which 
the entire purchase money had not been paid. The 
respondent rendered the amount due to the mort¬ 
gagee who refused to receive it as money was due to 
him under a subsequent mortgage with respect to the 
same property, executed before the sale in favour of 
the respondent was completed. In a suit for redemp¬ 
tion by the respondent. 

Held, (i) though the mortgagor is a necessary party 
to the suit, failure to add him is not fatal as relief 
could be granted in the suit without affecting rights 
of parties not on record. 


(ii) the plaintiff was entitled to mesne profits as the 
appellant was not entitled to remain in possession on 
the ground that the vendor had not been paid the 
entire purchase money by the respondent. The ven¬ 
dor s lien for purchase money would not entitle the 
vendor to remain in possession till the purchase 
money was paid and a mortgagee from the vendor 
has therefore no such right. 1952 Mad W N 561 : 

w j L* (l952) 2 Mad L J 2411 AIR 1953 

Mad 821 (821) (Pts A, B) (Prs 2, 3). 

—Ss. 91(a), 92-Contract Act (1872). S. 69 — Pur¬ 
chaser of property from judgment-debtor prior to 
auction sale discharging prior usufructuary mort¬ 
gage out of his own funds-Rights of — Right to use 
as shield against attack by auction-purchaser — 
Doctrine of unjust enrichment—Applicability. 

The appellant purchased the suit property in execu¬ 
tion ot a money decree subject to prior encumbrances, 
ihe respondent had purchased the same property 
prior to the Court auction from the judgment.debtor 
and had discharged a prior usufructuary mortgage 
on the property out of hi 8 own funds. The respon- 
deut obstructed delivery of possession to the appel- 


mm me respondent as the purchaser of the 

wSvIfn prop . 0rty had sufficient interest thereir 
within the meaning of S. 91(a) and on redemption ol 

o,L P i r n r Tu gag L was enti *led to subrogation. His 

22*®!L* uhin i he first t part of 5. 92. He had the 
same rights as the usufructuary mortgagee whose 

mortgage he redeemed. He could use his possession ol 

85 V hie l d against the subsequent 

eStirtS'flwK er * vlz,, . the appellant, who was not 

Folf-TlR39! 

A?R i9 A 0 5 8“" LJ48 ° : 

to do so 91 ’ 92 "" Redempl, ‘ on hy Pe«on not entitled 
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A mortgagee cannot absolve himself from liability 
as mortgagee to the person who has the right to 
redeem having acquired that right by purchase from 
the mortgagor, by allowing the mortgagor to redeem. 
In such a ca<e redemption decree against both the 
mortgagee and the mortgagor can be passed. AIR 
1952 Mys 12 (14) (Pt B) (Pr 9) (DB). 

-S. 91—Redemption by auction-purchaser — Usu¬ 
fructuary mortgage — Subsequent purchase of equity 
of redemption by mortgagee himself — Mortgagee’s 
possession for more than 12 years—Auction-purchaser 
bringing suit for possession within 12 years from 
mortgagee’s purchase of equity of redemption — 
Right of redemption held not extinguished. A I R 
1962 Pat 177 (178) (Pr 2) (DB). 

-S. 91—Auction’purchaser at a rent sale acquiring 

the interest of the mortgagor—Has a right to redeem 
the mortgage interest even though he had failed to 
annul the incumbrance under S. 167 of Bihar Tenancy 
Act. See Tenancy Laws — Bihar Tenancy Act (8 of 
1885), S. 167. AIR 1955 N U C (Pat) 2148. 

-S. 91—Suit by prior mortgagee — Puisne mort¬ 
gagee not impleaded — Execution of decree — Prior 
mortgagee purchasing property — Suit by subsequent 
mortgagee to enforce his mortgage—Prior mortgagee 
made party—Prior mortgagee can redeem subsequent 
mortgagee in his capacity as owner of equity of 
redemption. See T. P. Act (4 of 1882), S. 60. AIR 
1952 Pat 321 (DB). 

-S. 91—Contract Act, Section 69 — Mortgaged 

property sold in execution of rent decree—D advanc¬ 
ing Rs. 2,000 to- the mortgagor on his executing a 
conditional : sale deed of the property in favour of D 
—The amount paid to the auction purchaser and sale 
set aside—Suit by mortgagee to enforce mortgage—D 
claiming salvage lien—Held principle of salvage lien 
did not apply because D had no interest in the pro¬ 
perty before he paid the money—His position is of a 
person acquiring interest in equity of redemption and 
acquired a lien against equity of redemption in the 
lands of the mortgagor. See Contract Act (1872), S. 69. 
AIR 1952 Pat 81 (DB). 

—S. 91 (f) (before amendment of 1929)—Attaching 
creditor purchasing property subject to mortgage — 
Purchase pending mortgage suit—Right to redeem. 

When an attaching creditor :in execution of his 
decree, purchases the property which is subject to a 
mortgage, his right to redeem ithe mortgage under 
S. 91 (f) is extinguished. After the purchase, he can 
only seek to redeem the mortgage as being the owner 
of the equity of redemption. But if his purchase is 
during the pendency of the mortgage suit, his inte¬ 
rest is extinguished by the sale in execution of the 
mortgage decree. AIR 1951 Pat 254 (258) (Pt D) 
(Pr 10) (DB). 

-Ss. 91 and 92—Sale in execution of prior mort¬ 
gage—Position of auction-purchaser as against sub¬ 
sequent mortgagee is that of a first mortgagee as well 
as that of the owner of equity of redemption. As prior 
mortgagee he can use the first mortgage as shield 
against the subsequent mortgagee while as owner of 
equity of redemption he can redeem all subsequent 
mortgages. See Civil P. C. (1908), O. 34, R. 12. AIR 
1962 Punj 402 (DB). 

-S. 91-Mortgage snit-Parties — Purchaser of 

equity of redemption is a necessary party to a suit to 
enforce a mortgage—If not made a party the decree is 
ineffective against his rights and if he is in possession 
he cannot be dispossessed by sale in execution of 
such decree. See Civil P. C. (1908), O. 34, R. 1. ILR 
(1958) 8 Raj 772. 

-S. 91 -X executing mortgages in favour of A,B and 

C-Sale of property to A discharging mortgages in 
favour of A and B—A mortgaging the property to P 


Suit by C on his mortgage—P Made a party but did 
not appear—P filing a suit against auction purchaserin 
C's decree claiming priority :over him —Held, P could' 
plead priority in C’s suit to which he was made a party 
—C’s decree may not bind A but P was bound by it 
and could not claim priority on the ground that A. 
was not impleaded in C’s suit. See Civil P. C. (1908), 
S. 11, Expin. 4. AIR 1955 NUC (Tra-Co) 539. 

-S. 91—Effect of non-joinder—Suit by subsequent 

mortgagee without impleading prior mortgagee and 
purchase of property in execution sale—Suit by prior 
mortgagee without impleading subsequent mortgagee 
—Prior mortgagee purchasing the same property in 
execution of his decree by a sale held earlier than 
the sale in execution of the subsequent mortgage 
decree — Prior mortgagee applying for delivery of 
possession which was objected by the subsequent 
mortgagee — Prior mortgagee then filing a suit for 
redemption—By virtue of the earlier Court sale the- 
prior mortgagee would obtain the equity of redemp¬ 
tion which belonged to the mortgagor and as owner 
of that equity of redemption he would be entitled to 
redeem the subsequent mortgagee. See Civil P. C. 
(1908), O. 34. R. 1. AIR 1953 Trav-Co 554. 

-S. 91—Civil P. C. (1905), O. 34, R. 7-Suit for 

redemption by purchaser of equity of - redemption — 
Stranger cannot question validity of purchase. See 
Civil P. C. (1908), O. 34, R. 7. AIR 1950 Trav-Co lfr 
(DB). 


5. Landlord, if can redeem mortgage by tenant. 

—Ss. 91, 105—Bhej Berari tenure—A kind of per¬ 
manent lessee—Mortgage by such tenant — Suit for 
redemption byrZamindar is-competent when he gets- 
back the estate on the extinction of the line of the 
fixed rate tenancy of the permanent lessee — Debt 
laws— U. P. Agriculturists' Relief Act (27 of 1934),. 
S. 12. AIR 1951 All 655 (657, 660) (Pt B) (Prs'8, 17, 
18). 

6 . Reversioner under Hindu Law. 


-S. 91—Hindu reversioner—Interest in property 

mortgaged—Right to redeem—(Obiter) — Per Ray 
C. J.—Hindu law—Reversioners. 

Obiter.—Per Ray C. J.—The words “any interest 
in the property mortgaged or the right to redeem the 
same” would convey the widest possible connotation 
so as to include the particular kind of “interest,” that 
a reversioner of Hindu law has in the last male 
owner’s property during the subsistence of limited 
owner’s tenures. 16 Cut L T 64 s AIR 1950 Orisse 
150 (151 to 153) (Pt A) (Prs 10, 16) (DB). 

-S. 91—Hindu reversioner — Right to redeem - 

What must be proved — (Obiter)—Per Ray C. J. 
Hindu law—Reversioners. 

Obiter.—Per Ray C. J.—It is always desirable that 
when a reversioner wants to make out a case 
interest in the equity of redemption so as to be enti¬ 
tled to redeem, he must plead and prove that it was 
necessary for the preservation and protection ot tne 
property. 16 Cut LT64: AIR 1950 Orissa 150 
(153, 154) (Pt B) (Pr 18) (DB). 

-Ss. 91 and 92-Hindu reversioner — Right to 

subrogate—Possessory lien — Hindu law Rever¬ 
sioners. 

At the request of her widowed mother who was 
unable to redeem a mortgage extecuted by her tne 
plaintiff, her daughter paid up the mortgage money 
in the presence of the mother and Punches ot 
village and the mortgagee, on receiving the money in 
full discharge of the mortgage, recorded an endorse¬ 
ment to that effect and made over the deed to tn 
plaintiff. The plaintiff was given possession ot t.no 
property which had been mortgaged but W®! r ‘ the 
dispossessed forcibly by the defendants who were tne 
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sons of the plaintiff's deceased sister. An unregistered 
deed of gift of this property was executed by the 
widow in favour of the :defendants who, however, 
were never given: possession under it. The plaintiff 
being dispossessed by the defendants brought a suit 
for recovery of possession on declaration that the 
defendants were mere trespassers: 

Held, that as a reversioner, pure and simple the 
plaintiff could not claim having subrogated to the 
rights of the mortgagee; but that she was entitled to a 
possessory lien in respect ot the property both as a 
matter of law and as a matter of equity, on the 
strength of which she could recover back her lost 
possession from the defendants who were mere tres¬ 
passers claiming as they did under a void gift. U Cut 
L T 64 i AIR 1950 Orissa 150 (150, 154, 150) (Pt C) 
(Prs 3, 20,27) (DB). 

-Ss. 91 and 92—Redemption by volunteer—Bight 

of reversioner to redeem mortgage during life-time 
of widow—Subrogation, 

The reversionary heirs of the deceased husband o* 
a Hindu widow in possession as such of her husband’* 
property are not persons who within the meaning o* 
Section 91 of the Transfer of Property Act have such 
an interest in the mortgaged property'.as would entitle 
them during the life-time of the widow to redeem a 
mortgage made by the husband. 30 All 497 and AIR 
1930 Oudh 294 Rel. on. 

Even if the reversioners redeem the mortgage they 
would be in the position of volunteers and therefore, 
would not be entitled to be subrogated to the rights 
of the mortgagee. A I R 1931 Mad 110 and 1929 Mad 
880, Ref. ILR (1952) Patiala 101: AIR 1932 Pepsu 
74 (74) (Pt A) (Pr 2). 

7. Surrender of mortgaged property by Hindu 
widow to next reversioner. 

——S. 91—Widow — Surrender by in favour of three 
daughters — Basis is effacement of widow’s estate— 
Surrender by two daughters in favour of plaintiff — 
Surrender void — Suit by plaintiff for redemption 
making the son of third daughter as plaintiff—Defect 
not cured by impleading the son of the third daughter. 
See Hindu Law-Widow. AIR 1958 Pat 624 (DB). 

8 . Member of Malabar Tarwad* 

— s * 91—Mortgage executed by Karnavan of Mala¬ 
bar Tarwad:— Person entitled to redeem —Junior 
member suing for redemption—Karnavan not proved 
to :be disabled from seeking redemption — Other 
members of tarwad not made parties-Plaintiff held 
not competent. 

A Junior member of a Malabar Tarwad is not entitled 
to redeem a mortgage executed by the Karnavan of 
the Tarwad, on the ground that the tarwad not being 
a Juristic person, any member of the tarwad can 
institute such a suit as co-owner of the tarwad pro- 
perty. The karnanan is the representative of the 
tarwad. He is not the agent of ‘.the members of 
the tarwad as such but only the agent of the legal 

f n ^u, Ca led ^ arwad - T r^ e P r0 P e rfy of that entity 
is liable for the acts of the karnavan within the 

scope of his authority — both in contract and in 
tort. And when an action is laid against the tarwad 
even in Jurisdiction where It is necessary to implead 
all the members of the tarwad, the members are 
impleaded only to represent the entity. 

Where it is not shown how the tarwad was going 
in be benefited by allowing the Junior member to 
redeem the mortgage, nor is there any allegation or 
proof that the karnavan had disabled himself from 
seeking to redeem the mortgage and also the other 
members of the tarwad were not made parties to the 
suit, the person competent to represent that body 
*nd give a discharge binding on it cannot be the 


Junior member but the person who was the karnavan 
at the date of the institution of the suit. 1902 Kei 
L J 688, Dissented from : A I R 1951 Trav Co 155, 
Disting. 1904 Ker L T 186 : ILR (1964) 1 Ker 193 * 
1964 Ker L J 243 : AIR 1964 Ker 81 (83 to 85) (Prs 7 ; 
8 , 10, 11. 15, 18). 

-Ss. 91, 92 — Redemption by junior member of 

Malaoar tarwad — Effect — (Limitation Act (1908), 
Arts. 142 and 144). 

The junior members of a tarwad who have redeemed 
tarwad mortgages from strangers can still not ber 
taken to be representative of the tarwad in the matter. 
The redeeming junior member cannot be equated tc 
the position of an assignee of the mortgage but is 
rather to be taken as the holder of a special interest 
in tarwad property with right to continue in posses¬ 
sion until his accouats are settled, and paid off. No 
question of limitation or adverse possession as against 
the :tarwad could arise in this case. 1957 Ker LT 
732 : 1957 Ker L J 753 : I L R (1957) Ker 859 j A I R 
1958 Ker 307 (30S) (Pt F) (Pr 3) (DB). 

-Ss. 91, 92—Person interested — Mortgagee from 

separated member of tarwad — Redemption of mort¬ 
gage binding on tarwad—Right of subrogation. 

After a division in status, the members of a maru- 
makkathayam tarwad become teDants-in.common 
with regard to the property along with the other 
members and it is open to some of the tenants-in- 
common to mortgage their share of the property to 
third party without the Junction of the other tenants- 
in-common. Under S. 91, T. P. Act, it is opod to any 
co-sharer to redeem a mortgage executed by himself- 
and other co*sharers. The separated members of the 
tarwad can, therefore, redeem the previous mortgage 
which is binding on the tarwad. The mortgagees 
from such separated members are also the ‘persons 
interested' in the previous mortgage within S. 91. 
T. P. Act, and on redemption of a previous mortgage? 
binding on the tarwad, they become subrogated 
under S. 92. T. P. Act, to the rights of the mortgagee 
whom they have redeemed. AIR 1955 N U C (Madk 
3203. 

9. Tenants*in-common. 

-S..91—Property held as tenants, in-common mort¬ 
gaged—One mortgagor selling his share to mortgagee 
Equity of redemption of other mortgagor subsists 
—Mortgage as far as the part of vendor mortgagor is 
concerned the equity :of redemption is extinguished) 
and the other mortgagor cannot claim to redeem thfr 

in a Jfw 0l l a i s ^ See T * P ‘ Act (1882), S. 60. AIR 
1954 Mtdh B 67. 


10. Co-owners and co-sharers. 

— S. 91 (a)—Possession of alienee from co-owner— 
Mortgage of whole property by co-owner—Possession 
or mortgagee for more than 12 years operates as ouster 
of other co*owners—Other co-owners cannot redeem 

1963 g Ker’249 0 Umltalioa Act (1908 >‘ Alt ‘ 144 - A 1 R 

S. 91 (a)- — Right to redeem — ‘Interest in mort¬ 
gage security -Meani Q g-(C. P. Code (1908), O, 34. 

Jn# l/i 


-r —~ wuu nave interest 11 

or charge upon, the right to redeem but also th 
persons who have interest in or charge upon th 
property mortgaged are entitled to redeem. 

S qw7VV h A e r r,g ? ge L d property* mentioned! 
a. ai (a), l. r. Act is not the same as the ‘interest i 

the mortgage security’ mentioned in O 34, R 1 CAv 

“ 3 ° Na ! 173 ‘ Dented from ; A I R 194 
Nag 210, Rel. on. Even the smallest interest in th 

prop X ty is sufficient to entitle the plain 
tiffs to redeem the mortgage. Where one of the cc 
owners mortgages not only her share of the proper? 
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but the.entire property without the concurrence of 
the other co-owners the other co-owners have right 
to redeem the same after the death of the mortga<*or- 
co. owner. 36 Mys L J 458 . I L R (1958) Mys 239 i 
AIR 1959 Mys 39 (41) (Pt A) (Prs 10,12, 13,14). 


— Ss. 91. 92, 60, 95—Mortgiged property falling to 
shares or A and B, A haviDg one-third share and B 
two-third share — A selling entire property to mort- 
gag«e and reducing mortgage—Mortgagees’ possession 
of B s share held not as mortgagee but adverse— 
Adverse possession for full period not proved — B is 
entitled to redeem this share. ILR 44 Pat 391 t AIR 
1963 Pat 384 (385 to 387) (Pt B) (Prs 7 to 10) (DB). 


11. Co-mortgagor. 

-S. 91—Civil P. C. (1908), O. 34, R. 1 and O. 1, 

B. 9 — Effect of non-foinder — Suit for redemption 
by co-mortgagor — Other co-mortgagor necessary 
party — Co.mortgagor not joined — Plaintiff may be 
allowed to redeem whole mortgage on payment of 
entire amount due — See Civil P. C. (1908), O. 34, 
R. 1. AIR 1964 Ker 309. 


-Ss. 91, 92 and 95 (as amended in 1929) — Co¬ 
mortgagor redeeming mortgage—Rights of the other 
mortgagor to file a suit for redemption — Limitation 
for such suit. 

The co-mortgagor redeeming is merely an instance 
of subrogation. The redeeming mortgagor has not 
merely a charge, but the mortgage as to his share is 
extinguished and as to the shares of the other mort¬ 
gagors he stands in the shoes of the mortgagee. 
Where a co-mortgagor redeems the entire mortgage 
his right as a mortgagee relates back to the date of 
the mortgage which he has redeemed for the benefit 
or priority over subsequent mortgages. The period of 
limitation for a suit for redeeming Py the other mort¬ 
gagor against the redeeming co-mortgagor is the 
same as against the mortgagee : 19 Pat 938 and AIR 
1943 Bom 191, Appr. 

A suit filed within 60 years of an acknowledgment 
will be in time. 65 Mad L W 1016 : 1952 Mad VV N 
799 i (1952) 2 M L J 404 : AIR 1953 Mad 366 (367, 
368) (Pt B) (Prs 6, 7, 8). 

-S. 91 — Suit by one of co-mortgagors to redeem 

entire mortgage is maintainable — See Civil P. C. 
(1908), O. 1, h. 8. AIR 1965 Punj 224. 

-S. 91 — Redemption by co-mortgagor — Co¬ 
mortgagor can redeem the whole of the mortgage by 
paying the whole of the mortgage money and be sub- 
rogated in place of the mortgagee—He cannot under 
S. 60 redeem his own share — This provision is not 
affected by customary law principles—See T. P. Act 
(1882), S. 60. AIR 1955 NUC (Punj) 1355 (DB). 

-Ss. 91, 60 and 95 — Mortgagee acquiring share 

in property — One of co-mortgagors can redeem 
entire residue left in spite of opposition of mortgagee: 
AIR 1940 All 528 and AIR 1945 All 388, Dissent — 
See T. P. Act (1882), S. 60. AIR 1954 Punj 81 (DB). 


12. Co-debtor. 

_S. 91 — Person entitled to institute a suit for 

redemption - (Debt Laws — U. P. Agriculturists’ 
Relief Act (27 of 1934), S. 12). 

A co-debtor who is not a mortgagor but who is 
personally liable for the mortgage-debt under the 
terms of the mortgage is a person entitled to redeem 
the mortgage within the meaning of 5. 91, 1- Ac *» 
and therefore, can file an application “ n c i er . T b j T i ^ 
y. p. Agriculturists’ Relief Act. A I R 195 d NUC 

(All) 1695 (DB). 

_S. 91 — Debtor one of co-mortgagors — Taking 

of accounts and scaling down will embrace the entire 
debt—Entire mortgage can be redeemed by debtor— 


See Debt Laws — Bombay Agricultural Debtors Re. 
lief Act (28 of 1947), S. 31. AIR 1957 Bom 6. 


13. Lessee from mortgagor. 


S. 91 (a)— 
(Debt laws — 
1939), S. 12)- 
law. 


Cultivatory lessee—Right to redeem- 
U. P. Agriculturists Relief Act (2 of 
■(Civil P. C. (1908), S. 115)—Error of 


The words "property mortgaged" in S. 91 (a) have 
reference to the entirety of the rights which the 
mortgagor had in the property before it was mort¬ 
gaged, while the 'right to redeem’ the same has refer¬ 
ence to those rights of the mortgagor which he 
retains after the execution of the mortgage. Even a 
cultivatory lessee who has been granted a lease when 
a usufructuary mortgage has already come into exis¬ 
tence has "an interest in the property mortgaged" as 
also in the right to redeem within the meaning of 
S. 91. The word "interest” is not necessarily con¬ 
fined to proprietary interest but includes even the 
interest ot a lessee. Where the lower Court held that 
the Plaintiff, who was a cultivatory tenant, had no 
right to redeem. 

Held, that as by a wrong application of the law 
the Court below had refused to exercise the jurisdic¬ 
tion vested in it to give relief to the applicant as pro¬ 
vided for under S. 12 of U. P. Agriculturists’ Relief 
Act, the case fell under Cl. (b), of S. 115, Civil P. C. 

1954 All L J 767 : 1955 All W R (H C) 184 : A I R 

1955 All 610 (611) (Pt A) (Prs 2, 3, 4). 


-S. 91 - Civil P. C. (1908), O. 34, R. 1 and O. 7, 

R. 7—Mortgagee not impleading lessee of mortgaged 
property as party to his suit for sale on mortgage — 
Suit for declaration that mortgagee is entitled to 
bring property to sale for recovery of mortgage 
money maintainable — Subsequent suit by mortgagee 
for declaration that lease is not binding on him — 
Declaration that martgagee is entitled to sue for sale 
of mortgaged property cannot be granted — Specific 
Relief Act (1877), S. 42 - See Civil P. C. (1908), 
O. 34, R. 1. AIR 1951 Assam 101 (DB). 


-S. 91 - Civil P. C. (1908), O. 34, R. 1 - Lessee 

from mortgagor, is person interested in redeeming 
mortgaged property — Lessee not impleaded as party 
in suit for sale on mortgage — His right to redeem 
remains unaffected — See Civil P. C. (1908), O. 34, 
R. 1. AIR 1951 Assam 101 (DB). 


—S. 91 —* Right of permanent tenant to redeem — 
Whether necessary party to suit under O. 34, R. I - 
:ivil P. C. (1908), O. 34, R. 1). 

Permanent tenants on land prior to mortgage — 
heir rights are not affected by mortgage — They 
ave no such interest in property as would entitle 
lem to redeem — What is mortgaged by landlord is 
iversionary right vesting in him—Permanent tenants 
iter mortgage — Since their rights come into exis- 
mce during subsistence of mortgage, they are entit- 
d to redeem — Permanent tenant whose rights are 
utside mortgage, has no interest in property mort- 
aged as such—His interest is paramount in the sense 
lat it is not affected by a redemption or foreclosure 
r sale—He is not necessary party to suit under 
. 34, H. 1, Civil P. C. 55 Bon, L B 288 , I L B 
[953) Bom 727 : AIR 1953 Bom 315 (315, 317) 
?rs 2, 8). 

14. Attaching judgment-creditor. 

—S 91 (f) (before amendment of 1929) — Civil 
C. (1908), O. 34, R. 1 — Attaching creditor, not 
ecessary party in a mortgage suit and retnains entit- 
id to redeem the mortgage if his purchase is not 
uring the pendency of the mortgage suit See Uv 
. C. (1908), O. 34, R. 1. AIR 1951 Pat 254 (DB). 



TRANSFER OF PROPERTY ACT (1882), S. 91, Note 15 589 


15. Person holding decree for sale of mortgaged 

property, 

-S. 91 - Civil P. C. (1908), O. 31, R. 1—Attach¬ 
ing decree-holder, whether necessary party — The 
.applicant had attached the hypotheca in execution of 
a money decree obtained by him—Suit by mortgagee 
to enforce hypothecation bond — The applicant 
applying to be made a party to the suit — The appli¬ 
cant is not a necessary party but in proper circum¬ 
stances he is a proper partv — In the present case he 
was allowed to be joined as defendant—See Civil 
P. C. (1908), 0. 34, R. 1. AIR 1952 Trav-Co 74. 


16. Trespasser. 

—S. 91—Right of trespasser to redeem. 

A trespasser before he perfects his title is not enti¬ 
tled to redeem. If the mortgagee allows a mere tres¬ 
passer to redeem, the true owner would be entitled to 
treat the transaction as a nullity. AIR 1919 Oudh 217, 
Rel. on. ILR (1952) Nag 238 : AIR 1953 Nag 4 (5) 
<Pt B) (Pr 10). 

—-Ss. 91 and 92—Volunteer paying off mortgage— 
Extinguishment of mortgage — Suit for redemption 
by true owner of equity of redemption. 

Where a person who has absolutely no title to the 
property mortgaged sells it, the purchaser’s position 
is no more than that of an intruder between the mort¬ 
gagee and the true owner of the equity of redemp¬ 
tion and he will not be entitled to the equitable 
doctrine of subrogation by paying off the mortgage. 
The payment of the mortgage money cannot extin¬ 
guish the mortgage. The true owner of the equity of 
redemption can bring a suit for recovery of posses¬ 
sion without offering to pay any mortgage money to 
ue purchaser. AIR 1931 Mad 110 and AIR 1937 Mad 

° n \ 1952 KerLT 436:AIR 1952 Trav-Co 
105 (111, 112) (Ft E) (Prs 19, 21, 22) (DB). 

17. Person with imperfect title to equity of 

redemption. 

W — 'Has any interest* — Meaning of — 
Contract Act (1872), S. 69). 

^ J. e , criterion of 'having interest’ is that there 
should be a reasonable basis for a person to honestly 
■act upon in a manner which cannot be regarded as 
improper or wanton and not that the interest should 
oe such as cannot be successfully challenged by any 
one. Interest in making payment does not mean such 
?S SJ?*; 38 w,li sta °d the test of a judicial trial and 
* u™???*** *? that the person making the 
h^ 6nt s ^ ou ^ honestly and really believe payment 

nanf 0 M eC0S » S - ary his own inte rest. It seems repug- 

e ? uity that those who get or want 
r f a * n the advantage resulting from payments 

S nf y m ° 9 S 8rS should be immune from the obliga- 

dienei g °° ff d the same aad that bona fide 

ihL£ h . oclear off encumbrances binding nature 

rlr^U h ,S ?? °P en 10 doub h should be denied 

ffi*-waasa; 

»’m US iS.' 1 ' 

18. Partial redemption. 

7T7?i 9l ~ Person entitled to equity of redemption of 

Ze M,„ p ;° Perli8S - Caa redee ” the whole morl 

[ esis * ‘heir claim forredemp. 
of V lte “ 0 “)ythey have acquired the equity 

i ff 1 ™' 1 ‘hat item. See Transfer of Propel 
Act (1882), S. 60. AIR 1954 TravCo 251 (DB), 7 

carTbe harP Intei:rily ‘ Plit “ P ~ P * ,li<1 «Jemplien 

• Where the integrity of a mortgage has been split uo 
by the mortgagee purchasing an item of the property! 


suit for partial redemption is maintainable. AIR 1951 
TravCo 212 (2) (213) (Pr 4) (DB). 

19. Eftect of annulment of adjudication 
in relation to S. 91, T. P. Act. 

•-S. 91 — Provincial Insolvency Act, Ss. 28 (2), 

28 (7) and 37—Mortgagor adjudged insolvent during 
the pendency of a suit on mortgage—Official receiver 
not made party to mortgage suit — Effect — The pro¬ 
ceedings are ineffective to bind the equity of redemp¬ 
tion which is vested in the Offioial receiver — Title to 
property on annulment vests retrospectively in the 
insolvent-and all transactions made by him during 
insolvency will be validated with effect from the 
date on which the insolvency petition was filed— 
(Civil P. C. (1908), O. 34, R. 1) i AIR 1929 Mad 480: 
113 iDd Cas 550, Overruled. AIR 1951 Nag 241, Dis¬ 
sent. from. See Provincial Insolvency Act (1920), 
S. 28 (2). AIR 1954 Mad 604 (FB). 

SECTION 92 
SYNOPSIS 

(Transfer of Property Act (1882), S. 92.) 

1. Scope. 

2. Applicability to charges. 

3. “Other than the mortgagor”. 

4. Redemption by subsequent mortgagee, 

5. Redemption by purchaser. 

0. Redemption by co-mortgagor. 

7, Redemption by volunteer. 

8. Redemption by a petson claiming under a 

void or a voidable title. 

9* Person who has advanced money to a mort¬ 
gagor. 

10. Sale or mortgage to pay off prior mortgage— 

Whether the first or the third paragraph 

applies. 

11. Fourth paragraph — Mortgage must be re¬ 

deemed in full. 

12. Enforcement of rights acquired by subroga¬ 

tion. 

13. Plea of subrogation. 

14. Contribution and subrogation. 

See Notes to S. 82. 


1. Scope. 

® "Ss.,92 and 95 — Not applicable in Punjab — 

Courts will apply the principles of, as rules of justice, 
equity and good conscience. Ganeshi Lai v. Joti 
^‘VU 195 ^ SCI 649:66 Mad L W 183:94 
r W 1 3 7 o 4 1959 s c n 243 : 1953 S C A 339 , 94 

(& 7 L 9 R 11^17), Puni 495 ' AIR 1953 s c 1 
j=*JS 1953 ifl'K 

irr juj (DB), 

Ss. 92, 6 (e), 130-A—Right to sue — Motor insu¬ 
rance — Assured assigning all his rights to insurer- 
insurer can sue third party in his own name not 
because he is subrogated to rights of assured but 
because of express assignment of all rights by as- 

Mad d 159 e0 T ‘ P * ACt (4 ° f 1882)l S ‘ 6 (e) * AIR * 965 

— Ss. 92, 82-Contribution-Basis for claim-Coni- 
?!lvIK h,P i an c d discharge of common liability— 

cSSuwt Act ° f S$- °“ d ® 2, T - P ' Act and S> 43 ' 

Encumbered estate purchased by 25 sharers — Pm_ 
perty partitioned equally between.them-Soml Thlw 
compelled to pay the whole amount of encumbrance 
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—These sharers sued to recover the money paid by 
them in excess ot their share from non-paying 
sharers—Held—Ss. 82, 92, T. P. Act or S. 43, Contract 
Act did not apply to this case — Still contributions 
could be claimed on the principle of equality of 
burden and equality of benetit which applied to this 
case. AIR 1960 Mad 117 (119, 120) (Prs 8, 9) (DB). 

©-Ss. 92 and 95 — Retrospective operation — 

(Transfer of Property (Amendment) Act (1929), 
S. 63). 

If an Amending Act groups together changes both 
in substantive and in procedural law and expressly 
enacts that such changes shall not have retrospective 
effect, that would not lead to an inference of any 
necessary intendment that all the other changes made 
by that Act were retrospective regardless of the 
question whether the changes were in substantive or 
in procedural law. The amending Act of 1929 does 
Dot by necessary intendment provide for retrospec¬ 
tive effect being given to S. 92 and S. 95 among other 
sections referred to in clause (2) of S. 63. Indepen¬ 
dently of S. 03 neither expressly ncr by necessary in¬ 
tendment does S. 92 or S. 95 or both of them taken 
together provide for retrospective effect being given 
to the statutory right of subrogation conferred by 

S. 92 on a redeeming co-mortgagor. AIR 1920 Mad 
326(1): 41 ML J 501 and AlR 1918 Mad 19: 34 
M L J 528, held correctly decided. Ayyan Ammal 
v. Vellayammal. 1956 Mad W N 361» I L R (1956) 
Mad 587 : (1950) 1 M L J 285 i 69 Mad L W 230 : 
AIR 1956 Mad 354 (358, 362, 364) (Prs 32, 67, 75 
(FB). 

—S. 92—Two joint brothers A and B jointly mort¬ 
gaging ancestral property — Subsequently B borrow¬ 
ing money on strength of promissory note from third 
person—Suit on promissory note—Decree—In execu¬ 
tion property mortgaged sold and purchased by mort¬ 
gagee—Suit for possession by A against mortgagee on 
ground that sale did not bind him — Mortgage held 
could not be used as shield in suit. AIR 1951 Nag 
307 (311) (Pt E) (Pr 42) (DB). 

—S. 92 — Paragraph 1 of S. 92 deals with legal 
subrogation while para. 3 of that section provides tor 
conventional or contractual subrogation. 

Paragraph 1 of S. 92 deals with the case of what 
is generally known as ‘legal’ subrogation. This kind 
of subrogation rests upon the doctrine of equity and 
principles of natural justice and noton privity of 
contract. Paragraph 3 of that section provides that 
a right of subrogation can be claimed only where 
there is a specific agreement that such a right may be 
claimed. This paragraph applies in the case of what 
is generally known as ‘conventional’ or ‘contractual’ 
suborogation. ILR 28 Pat 531 : A I R 1950 Pat 13 
(14) (Pt C) (Pr 6) (DB). 

—-S. 92—Law in Pepsu. 

The doctrine of subrogation is embodied in S. 92, 

T. P. Act, but in places such as Pepsu where the 
Transfer of Property Act is not in force, such sub¬ 
rogation arises from the principle of equity, justice 
and good conscience. ILR (1955) Pepsu 539 : AIR 
1955 Pepsu 145 (148) (Pt D) (Pr 8). 

-S. 92—Subrogation—Law in Punjab. 

The principle of subrogation, as embodied in S. 92, 
has been applied to the Punjab although the Transfer 
of Property Act has not been extended to the Punjab. 
AIR 1941 Lah 53 and AIR 1943 Lah 113, Rel. on. 
AIR 1959 Punj 490 (493) (Pt A) (Pr 6). 

-S. 92—Co-sha’-er motlgagiDg specific items — 

Partition—Items falling to share of another—Right of 
mortgagee to obtain substituted security—Nature of 
—Mortgagee selecting another substituted security- 
items already mortgaged—Priority of another mort¬ 
gagee. 


A, a prior mortgagee selected a substituted security 
in the hands of his mortgagor as the property mort¬ 
gaged had gone to the share of another coparcener— 
This property was already mortgaged to B by the 
mortgagor before partition and B had no notice of 
A’s charge which A got on his selection of the pro¬ 
perty as a substituted security. B’s mortgage would 
have priority over A’s charge. In these circumstances 
if A insists on selecting these fields mortgaged to B 
it is in accordance with the princioles of equity that 
the mortgagee rights of B should follow into A’s 
hands and take precedence over the mortgage effected 
on the>e fields by virture of A’s selection of these 
fields—Mortgage of B still remains attached to the 
property. ILR (1957) Punj 79. 

-S. 92— Applicability — T. P. Act became law in 

Cochin State in year 1112—Redemption by co-mort¬ 
gagor loDg before Act became law in Cochin — It is 
doubtful if S. 92 applies to such case. AIR 1955 
NUC (Trav-Co) 3407 IDB). 

2. Applicability to charges. 

-Ss. 92 and 100, 82—By operation of law— Land 

revenue—Payment by co-sharer creates charge—Co* 
sharer is entitled to contribution as well as subroga¬ 
tion—See T. P. Act (4 of 1882), S. 100. AIR 1965 Ker 
55. 

3. “Other than the mortgagor.” 

-S. 92—Mortgagee from separated member of tar* 

wad are ‘persons interested’ in the previous mort¬ 
gage binding on the tarwad within the meaning of 

S. 91, T. P. Act and on redemption of previous mort¬ 
gage they become subrogated to the rights of mort¬ 
gagee whom they have redeemed — See Transfer of 
Property Act (1882), S. 91. A I R 1955 NUC (Mad> 
3203 

-S. 92, Para. 3 — “A mortgagor” in S. 92 para. 3, 

T, P. Act does not necessarily mean all the mort¬ 
gagors where there are more than one. See General 
Clauses Act (1897), S. 13. AIR 1951 Mad 917 (DB). 

-S. 92—‘Other than the mortgagor’—Auction pur¬ 
chase—Right to redeem. 

Where a person purchases the equity of redemp¬ 
tion at an auction sale and derives his title from the 
mortgagor he becomes a mortgagor within the mean¬ 
ing of S. 59-A. And if such a person pays off the 
entiie mortgage-money to the mortgagee, he does not 
reap the benefit of S. 92. In such a case the question 
of subrogation does not arise. AIR 1939 All 190* 
Foil. AIR 1959 Punj 490 (494) (Pt C) (Pr 12). 


4. Redemption by subsequent mortgagee. 

-S. 92—Mortgage — Subrogation — Mortgagor as¬ 
signing equity of redemption in favour of co-mort¬ 
gagee, reserving payment of certain sum to her 
Default in payment — Suit and charge — Decree in 
favour of mortgagor—Partition amongst mortgagees 
—One of co-mortgagees paying off charge decree 
Suit by him for recovery of decretal amount from 
co-mortgagees — Subrogation of co-mortgagee wno 
paid the decretal amount in place of original mort- 
gagor—His position is that of a puisne mortgagee 
subrogated to the right of the prior mortgagee and 
by that right he is entitled to a decree for part of the 

amount they have sued for ch ^g e e d _. u P° T n ./oS? 
dant’s share of the properties. 1965 Ker L J-306. 1965 

Ker L T 113 : AIR 1967 Ker 45 (46) (Prs 3, 4). 

a _Ss. 92, 91 — Prior mortgagee bringing mort¬ 

gaged property to sale without impleading puisne 
mortgagee, and purchasing property himselt—Subse¬ 
quently puisne mortgagee redeeming prior mortgagee 
purchaser—Equity ot redemption does not revive in 
mortgagor—(Civil P. C. (1908), O. 34, Rr.■ 1.-5“Effect 
of non- joinder) — See T. P. Act (4 of 1882,, S. 91. 
AIR 1959 Ker 50 (DB). 
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•_S. 92—Limitation Act, Art. 132-Puisne mort¬ 

gagee paying off prior mortgage decree is not sub¬ 
rogated to the position of decree-holder and does not 
get fresh starting point of limitation for enforcing 
his charge from the date of payment fixed in the 
mortgage decree. The period of limitation will be 
under Art. 132 from the date of payment in the ori¬ 
ginal mortgage— (Interpretation of Statutes — Hard- 
ship)—(Civil P. C. (1908) Pre.) - 1939 All 33 (AIR V 
23) (FB) and 1922 All 153 (2) (AIR V 9) and 1945 All 
239 (AIR V 32) ;FB) and 1945 Cal 194 (A I R V 32) 
and 1925 Mad 80 (AIR V 12', Dissented from; 1939 
Pat 375 (AIR V 28): 18 Pat 342:183 Ind Cis 400 
and 22 Pat 187 : 1943 Pat 305 (A I R V 30): 211 Ind 
Cas -334, Overruled — See Limitation Act (1908), 
Art. 132. AIR 1956 Pat 414 (FB). 

-Ss. 92, 98 — Anomalous mortgagee paying mort¬ 
gage-decree in favour of prior mortgfgee — Payment 
made in order to preserve mortgiged property from 
sale—Payment made is not one by volunteer — Such 
mortgagaeis entitled to subrogation under S. 92 — 
See T.P. Act (4 of 1882), S. 98. A I R 1950 Pat 13 
<DB). 

—S. 92—Redemption by subsequent mortgagee. 

Where a second mortgagee of the same property 
pays the mortgige money to the first mortgagee io 
saving which Jrom beiDg said in execution of mort¬ 
gage decree, he is presently interested, then if there 
is nothing to show that the second mortgagee either 
expressly or impliedly indicated any intention to 
extinguish the prior charge he should be deemed to 
■have adopted the course which is to his interest, 
namely, to keep the prior chirga alive. He is thus 
subrogated to the position of the first mortgagee. 
AIR 1953 Tray. Co 530 (536) (Pr 2) (DB). 


5. Redemption by purchaser. 

—-S. 92 — Subrogation—Purchaser mortgagee pa: 
ing off a prior mortgage and also his owu out < 
funds reserved with him by his mortgagor vendor - 
If can claim subrogation in suit by a subsequei 
mortgagee. 

Where a mortgagee purchaser pays off a prior mor 
gage and also his own out of funds reserved wil 
him by his mortgagor vendor, he is not entitled 1 
claim any rights of subrogation in a suit by a subsi 
quent mortgagee. He paid off the mortgages not wit 
'his funds but with the money of the mortgagor le 
in trust with him for that purpose. He did not ps 
to protect his own rights. ILR (1951) 1 All 515 1 AI 
1953 All 296 (302) (Pt D) (Pr 19). 

Ss. 92, 91 — Redemption by junior member < 
tarwad — Effect — Cannot be equated to the positio 
of an assignee of the mortgage but is holder of a 
interest in tarwad property with right to continue i 
.possession until his accounts are settled and paid o 
— No question of limitation or adverse possessic 
arises-tLimitation Act (1908), Arts. 142 and 14 
, S « 0 J- p - Act (4 of 1882), S. 91. AIR 1958 Ker 3( 

9 l7 } .F sufru w tliary T r(g3ge hy father ■ 

family partition —Mortgaged property allotted i 
son — bon discharging mortgage — Son is in positlc 
ot assignee from original mortgagor and would m 

(Pt m BHPr S 2°)! Subr ° ga,i0n - AIR 1955 M« 

Ss. 92, 91 (a) — Contract Act (1872), S. 09-Re 
pondent purchasing property from judgment-debti 
prior to auction sale and discharging prior usufru 
tuary mortgage out of his own funds — Rights i 
respondent — Respondent subrogated to rights i 
«f!K ary “ ort 8 agee could use his possessic 
n J. h ® ld t aga ! nst attac * by auction-purchaser 
Doctrine of unjust enrichment — AoDlicabilitv Si 

T. P. Act (4 ot 1882), S. 91 (a).AIR I860 Mys 


6. Redemption by co-mortgagor. 

0 —S. 92—Mortgage of joint property in Punjab- 
One co-mortgagor redeeming whole properly — Sub¬ 
rogation — Extent of right of subrogee. 

The principles of justice, equity and good consci¬ 
ence apply to the Punjab where the provisions of the 
T. P. Act are not made applicable. Where one of the 
co-mortgagors redeems a mortgage over the property 
which belongs jointly to himself and the rest, equity 
as embodied in the doctrine of subrogation confers 
on him a right to reimburse himself for the amount 
spent in excess by him in the matter of redemption; 
he can call upon the co-mortgagors to contribute 
towards the excess which he has paid over his own 
share. Such a co. mortgagor stands in the mortgagee’s 
shoes only to the extent of getting reimbursed from 
the co mortgagors for their shares in the amount 
actually paid by him and not for the full amount due 
on the mortgage on the date of redemption. AIR 
1949 E P 254, Affirmed. 1952 S C J 649 : 60 Mad 
L W I S3 : 1953 S C B 243 : 1953 S C A 339 « 94 Cal 
L J 137 : ILR (1952) Punj 495 : AIR 1953 SCI (3 
to 4) (Pt B) (Prs 7, 9, 11,17). 


w ’^5. o4i iv/i wmiluuiiuu riaminrs 

rights against defendants — Provisions applicable — 
Contract Act (1872), S. 43. 

A, B, C mortgaging their separate properties for 
Rs. 10,000 for a debt jointly owed by them. A owed 
Rs. 2.000, B Rs. 3,000 and C Rs. 5,000-A selling his 
property and paying off the whole mortgage amount 

— Held there being no contract to the contrary A’s 
only remedy was under S. 92, T. P. Act read with 
S. 82. As there was no personal covenant as between 
the mortgagors or any contract to the contrary A could 
not claim separate personal relief against defendants 
B and C. See T. P. Act (1882.*, S. 82. AIR 1952 S C47. 

—Ss. 92, 82 and 100—Redemption by co-mortgagor 

— He can claim subrogation and contribution — Suit 
for contribution — Starting point of limitation would 
be the date on which the plaintiff made the payment 
and redeemed the mortgage - If he claims the rights 
similar to those of the morfgigee, he may have a right 

AIR‘mffiOffl 2 % 6 . Umitati0U Ac * < 19 °8>. Art. 132. 

® _ s . 9 2 - Umitaiion Aet, Arts. 148 and 144 — 
Mortgage property redeemed by one of the mortga¬ 
gors — Suit tor possession by co-mortgagor — Suit i<a 
governed by Art. 148 and not by Art. 1^4 - Posset 
sion by redeeming mortgagor cannot constitute ad- 
verso possession against the co. mortgager Sea I 

tatloa Act (1908), Art. 148. AIR 1964 Mad 281 (FBI 

a —S. 92 - Limitation Act, Art. 148 - Suit bv 
co.mortg.gor for recovery of his share of hypothec^ 
from his co.mortgagor who is in possession after dis 
charging mortgage-Period of limitation - If the L 
deeming co. mortgagor takes the:shelter of subrogation 
the period of limitation will be under Art 148 Limi 

at,on Act and the starting point will be the same « 
lor the original mor gage redeemed Spa t 
A ct (1908), Art. 148. AIK 1964 Mri'289 (FB)“ 

mortgage - Rig^of-TubS - M2?* 
withm S. 9-A, Madias Agriculturists Relief Act- g Debt 
W-(Madras Agriculturists Belief Act (4 of 1938)! 

When one of the two co. mortgagors disrha,.^ 
encumbrance binding on both? fhe person ?o d?s“ 
charging could not recover from hisrnmn^ dl 
more than the proportionate share of th* ^ gag01 [ 
actually paid by him That is tolav th B 
its original form is not enforceable^ 

amountdueonitbutitisonlvthenrnnrtr«f re , g ^. . s 

Of the prooerty otherthanhis ow P n to wh?e”h h liiblli ,'? 
be entitled to under subrogation. The subrogaHoi 
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does not mean a complete substitution of the sub¬ 
rogee in the place of the mortgagee as if the claim is 
to be enforced on the original mortgage. It is the 
payment and redemption which entitles the co-mort¬ 
gagor to be in possession of the property. Therefore 
a co-mortgagor redeeming the entire property and 
being subrogated to the rights of the mortgagee in 
regard to the excess payment of mortgage money paid 
by him cannot be in the position ot a mortgagee 
within the meaning of S.9.A of Madras Act (4 of 
1938) and therefore, the claim of such a co-mortgagor 
for subrogation cannot be discharged by virtue of 
that section. 1959 Vlad W N 418 : ILR (1959) Mad 
883 s 72 Mad L vv 424 r (1959) 2 Mad L J 122 s AIR 
1959 Mad 555 (557, 558) (Prs 11, 12, 13). 

•- S. 92 — Rights of co-mortgagor makiDg pay¬ 

ment of mortgage debt in addition to what he owes— 
Besides the right of subrogation under Ss. 92 and 95 
he also acquires a right ot contribution under S. 82, 
T. P. Act. These remedies are independent of each 
other and not mutually exclusive. See T. P. Act 
(1882), S. 82. AIR 1957 Mys 1 (FB). 

——S. 92 — Person purchasing mortgaged property 
— Right of subrogation — Enforcement of right. 

A person who purchases one of the mort gaged houses 
becomes a co-mortgagor along with the mortgagor 
and where, on a preliminary decree for foreclosure 
having been passed in favour of the mortgagee, he 
deposits not only the amount left with him out of 
the purchase money for payment towards the mort¬ 
gage but an additional amount out of his own funds 
to make up the entire decretal amount, he is entitled 
to subrogation under the first paragraph of S. 92 and 
his right can be worked out in the suit though the 
preliminary decree was not passed in Form 9 of 
Appendix D, if the decree as passed reserves to the 
parties liberty to apply to the Court from time to 
time for such directions as the circumstances of the 

case might require. AIR 1932 All 489 (FB), held must 
be deemed to have been overruled by AIR 1937 All 
588 (FB). 195G N L J 143: ILR (1950) Nag 197 : AIR 
1955 Nag 230 (282, 283) (Prs 9, 10, 13, 14, 16) (DB). 

-S. 92 — Co-mortgagor redeeming mortgage is 

not merely a charge-holder. 

A co-mortgagor on redeeming the mortgaged pro¬ 
perty acquires che same rights, as regards redemption, 
foreclosure or sale of such property, as the mortgagee 
whom he redeems may have against the mortgagors. 
No new mortgage is created in his favour, nor is he 
merely a charge-holder. The elfect of redemption is 
that the co-mortgagor is subrogated to the position 
of the mortgagee. So far as the other mortgagors are 
concerned, the mortgage is not extinguished but 
continues to subsist, with the only difference that its 
benefit is transferred to the person who had paid it 
off. The other mortgagors have to get their shares 
redeemed from the redeeming co-mortgagor who 
steps into the shoes of the original mortgagee. AIR 
1930 Lah 290, Dissented from. ILR (1955) Pepsu 
539 : AIR 1955 Pepsu 145 (146) (Pt B) (Pr 3). 

_Ss. 92 and 60 — Co-mortgagor redeeming whole 

mortgage — Rights of other co mortgagors. 

The provisions of S. 92 of the Transfer of Property 
Act do not apply to the Punjab. A co-mortgagor who 
has redeemed the whole mortgage cannot be taken to 
have been subrogated to all the rights of the original 
mortgagees because he can in no case be regarded to 
hold a mortgage at least on his own share ot the 
mortgaged property. By redeeming the previous mort¬ 
gages the co-mortgagor became entitled to reimburse¬ 
ment of the amount paid by him in respect of the 
shares of his other co-mortgagors and succeeds to 
the rights of the previous mortgagees only to this 
extent. It will be in accord with the principles of 
justice, equity and good conscience that each of the 


other mortgagors may redeem his share of the property 
by payment of the proportionate amount actually paid 
by the redeeming co-mortgagor. The integrity of the 
original mortgages is no longer in existence. It will 
be in accordance with the principles of justice, equity 
and good conscience to allow the other co-mort- 
gagors to redeem their share of the property on pay- 
ment of the proportionate amount of the mortgage 
money. AIR 1959 Punj 170 (172) (Pt A) (Prs 5, 7) 
(DB). 


-S. 92 — Rights of subrogee. 

The subrogee cannot, according to the rules of 
justice, equity and good conscience as applicable in 
the Punjab, claim anything more than what he has 
himself paid. 1952 S C J 649 : AIR 1953 SCI, Foil. 
AIR 1959 Punj 170 (172) (Pt B) (Pr 9) (DB). 

-S. 92 — One co-mortgagor redeeming mortgage 

is subrogated to the rights of the mortgagee — Suit 
by other co-morlgagor to redeem his share — Limita¬ 
tion is sixty years trom the date of original mortgage 
under Art. 148 Limitation Act. See Limitation Act 
(1908), Art. 148. AIR 1955 N U C (Punj) 5719. 


•-S. 92 — Redemption by co-mortgigor — He can 

redeem the whole mortgage and get subrogated in 
place of the mortgigee — He cannot redeem his own 
share under S 60. See T. P. Act (1882), S. 00. AIR 
1955 NUC (Punj) 1355 (DB). 


-S. 92 — Co-mortgagor redeeming whole mort¬ 
gaged property after 1-4-1930 becomes with respect 
to his co-mortgagor subrogated to the position of the 
mortgagee whom he redeems — Right of subrogation 

— Retrospective effect of S. 92—Suit for redemption 
by another co-mortgagor -Time begins to run against 
him (the redeeming co-mortgigor) under Art. 148, 
Limitation Act from the date of the original mortgage 

— (Limitation Act (1908), Art. 148). AIR 1953 Sau 
43 (46) (Prs 11, 12). 

-Ss. 92, 95 — Redemption by co-mortgagor — 

Limitation Act (1908). Aits. 144, 148 - (Travancore 
Limitation Act, Arts. 132,136). 


The case of a co-mortgagor redeeming the shares 
of the other co-mortgagors, is merely an instance ot 
subrogation and he stands in the shoes of the original 
mortgagee in respect of the shares of the other co- 
mortgagors. The suit by the plaintiffs for redemption 
is governed by Art. 148 and not the residuary Art. 144. 
ILR (1953) TravCo 48 : AIR 1955 N U C (Trav-Co) 
537 (DB). 

7. Redemption by volunteer. 


-Ss. 92 and 91 — Hindu reversioner — Right to 
arogate — Possessory lien — Hindu law — Rever* 
ners. 

deversioner paying off mortgage executed by widow 
d getting possession of the property — Reversioner 
possessed by defendants who claimed under a gut 

m the widow-Suit by plaintiff reversioner for 

ssession - Held, plaintiff as a reversioner could not 
um to be subrogated but was entitled to a possessory 
n in respect of the property and claim P osses ^ 10 

that ground from the defendants who were mere 

spassers as the gift deed in their ^veur ' v 
e Transfer of Property Act (4 of 1882), S. 91. au* 

50 Orissa 150 (DB). 

-S. 92 — Person having no inter «?V n f eqUlly °* 
Jemption redeeming mortgage Big • 

Where a person who has no 1D J® rest j in mys 6 ^ V the 
lemption or the property a ° mere 

£S£ w,"h nonequities W favour aod i, out 

Legated to the rfghfc of “^oftbe*quily of 
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Trav-Co 105 and AIR 1924 All 834 and AIR 1930 
Mad 308, Relied on. AIR 1947 Bom 471 and ILR 27 
Bom 43 and AIR 1914 Mad 334 (2): 20 Mad L J 140. 
Relied on. 1961 B L J R 697 i AIR 1960 Pat 474 (477 
to 479) (Pt B) (Prs 23, 24). 

-Ss. 92 and 91 — Reversionary heirs in possession 

of property of the deceased husband of a Hindu 
widow—Are not persons who within the meaning 
of S. 91 have an interest in the property entitling 
them to redeem within the life time of the widow, 
the mortgage executed by the deceased husband — 
If they redeem -they will be volunteers not entitled 
to subrogation. See T. P, Act (18S2), S. 91. AIR 1952 
Pepsu 74. 

-S. 92 — Redemption by person having no right 

to redeem. 

When a person redeems a mortgage without any 
right and according to law he cannot be subrogated 
to the mortgage, such person cannot be regarded as a 
transferee from the mortgagee. ILR (1952) Patiala 
101 : AIR 1952 Pepsu 74 (75) (Pt B) (Pr 5). 

-S. 92 — Right of subrogation — Who can claim 

— Mere volunteer paying mortgage debt cannot 
claim. 

A mere volunteer cannot claim the right of subro¬ 
gation by paying off a mortgage debt, the reason 
being that no one is entitled to thrust a benefit on 
another and claim to be reimbursed. A voluntary 
payment does not create any obligation to repav. 30 
Cal 193 and AIR 1930 Mad 264, Rel. od. 1962 Raj 
L W 554 « ILR (1959) 12 Raj 957. 

“—Ss. 92 and 91 — Volunteer paying off mortgage 
does not get subrogated — No extinguishment of 
mortgage — Suit for redemption by true owner of 
equity of redemption lies without offering any money 
to the volunteer. See T. P. Act (1882), S. 91. AIR 
1952 Trav-Co 105. 

8. Redemption by a person claiming 
under a void or voidable title. 

—S. 92 — Setting aside of sales effected to dis¬ 
charge previous mortgages—Revival of mortgages. 

It was contended that as a consequence of the 
sales by trustees being set aside the mortgages, which 
were subsisting on the properties and for the dis¬ 
charge of which sales were made, were not automati¬ 
cally revived or restored, the purchasers thereby 
becoming mortgagees entitled to be paid the mort- 
gage amount with interest at the contract rates and 
that the only principle of law under which the mort¬ 
gage becomes revived is the principle of subrogation 
as enacted in S. 92 of the Transfer of Property Act. 

Held, that the direction as regards the payment of 

n., e rpK m0UntS of £ e m0Tl Z*Z es discharged by the 
purchasers was made to work out the equities arising 

Iromthe setting aside of the sale deeds and not b? 
3934 yi (D g B a )7 rUl6 ° f aW ' A 1 R 1955 N U C (Mad > 

P. S * ^2—Purchase by mortgagee in execution of 
his own decree - Rights as purchaser not recognised 
as !^ se 9 u entsuit by other creditors and was treated 
as only a mortgages decree-holder - Effect on trans 

chased oTthf £ ? UrchaMr ~ As rights aspS?.' 

cnaser of the mortgagee were not recognized as a 
mere mortgagee decree-holder he could not sell the 
HHFS * T Sale in favour of JB could not be 

rJght! d oHhe OU n 6ntit t d , t0 . ba subr °g*ed to the 
which ho £A m 5 rtg9g j subs,s t tiD g on the property 
JUJU" be “ ad adeemed and also to the rights of his 

" “"f'sagee decree-holder. See Transfer of 
Property Act ( 1882 ;, S. 07. AIB 1954 Mad 004 (F B ). 

S. — Eights of purchaser of mortg 


gigor and purchaser—Mortgagor declared insolvent 
and sale annulled—Purchaser paying decretal amount 
Is entitled to be shown as scheduled creditor—(Pro¬ 
vincial Insolvency Act, S. 33)—Contract Act, S. 69. 

A purchaser of land who pays off an encumbrance 
is entitled when his purchase is found to be invalid, 
to stand in the shoes of the mortgagee whom he has 
paid off. 

B purchased the mortgaged property and the mort¬ 
gagee obtained a preliminary mortgage decree against 
the mortgagor and B. Later tbe mortgager was 
adjudged insolvent. On the mortgagee’s application 
the sale in favour of B was annulled. The Insolvency 
Court observed tbat B might be included in the list 
of creditors for recovery of sums really paid towards 
consideration. B deposited the decretal amount to 
discharge the mortgage and the same was withdrawn 
by the mortgagee who alleged that it was doue 
under protest. B was shown in the schedule of 
creditors in respect of the payment. 

Held, that B was entitled to be included in the- 
schedule of creditors under S. 33, Provincial Insol 
vencyAct. 21 Nag LR 21; 31 Mad 439 and ILR 
(1945) Nag 247, Rel. od ; AIR 1939 Lah 145 and 
AIR 1947 Bam 392, Dist. 1952 Nag L J (Notes) 143, 

9. Person who has advanced money 
to a mortgagor. 

- S. 92 - Prior mortgagee purchasing mortgaged 

property—Sale consideration consisting of amount of 
his own mortgjge and also that on subsequent mort¬ 
gage — Amount of subsequent mortgage kept with 
veodee to pay the subsequent mortgagee — Vendee 
mortgagee is not subrogated to the rights of the 
subsequent mortgagee. 

In 1921 H an agriculturist executed a mortgjge in 
favour of G also an agriculturist. In 1922 be exe 
cuted another mortgage in favour of S. S executed 
as ub. mortgage in favour of P in 1927. On 17-8.1928- 

property to G. The consideration con 
sisted of the amount of both the mortgages and little 
more. Mortgage money due to S was kept with G 
to be paid to 6. The sub. mortgagee P instituted a 
suit upon hismorfgige of 1927 and sought a decree 

8 hi n,° the ? r0perty - , He beaded as defendants 
S, his own mortgagor, and (sons of) n and G. 

Held, that since the debt of G was satisfied bv sale 
to him, the relation of debtor and creditor came to 

was n r 0t possible for G t0 keep the mort- 
gaga m his own favour alive when he purchased the 

equity of redemption. There was a merger of eauitv 

of redemption with the mortgagee rights In the 

money he could not claim the right of subroeaHnn 
G was therefore, not entitled to any subrogafion ^ 

(PrhJ) (DB) W tef - A ' K 1953 AI1 290 (302* (P.d5 

S. 92—Purchaser from mortgagor — P aV mAnt 

m„rtg. gee » pursuance of corrtraVof 

A vendee from a mortgagor who Dave nff 
mortgage out of the money left wUh him*? pt ft r 
vendor, which money he is bound ^ y b,s 

terms of the C oaUact o sale cannn? y . V^ er the 
subrogated to the rfghts° of the Ctgag b ° 

registered instrument expressly c “atinc • I s a 
of subrogation was executed in according h ,f[ gh . ts 
?;, 92 \ H I950 R Alle82 (FBt“e ? ,he 
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• -S. 92—Prior mortgage paid off by vendee out 

of sale consideration—Vendee, if subrogated to prior 
mortgagee. 

A vendee from mortgagor who pays off the prior 
mortgage out of the money left with him by the 
vendor mortgagor, and is bound to pay it under the 
terms of the contract, cannot claim to be subrogated 
to the rights of the mortgagee whom he pays off 
without a registered instrument expressly creating 
such rights ot subrogation being executed by the 
mortgagor vendor. A I R 1937 All 588, Approved. 
1950 All L J 970 : 1951 All WR|HC) 188 s I L R 
(1951)2 Ail 384: AIR 1950 All 682 (687, 688) 
(Prs 41,43) IFB). 

-Ss. 92, 91 and 67 — Prior and subsequent mort¬ 
gage — Property sold in execution of decree on prior 
mortgage — Auction purchaser had obtained the 
rights under the hypothecation bond and had also a 
right to redeem subsequent mortgage because in 
execution sale he obtains the rights ot the mortgagor 
also — (Civil P, C. (1908), O. 34, R. 1). See Transfer 
of Property Act (4 of 1882), S. 91. AIR 1957 Ker 
45 (DB). 

• -S. 92, Thid paragraph — Agreement not itself 

a mortgege. 

It is true that a person in the position of the lessee, 
who at the request of the mortgagor-lessor has ad¬ 
vanced to him money which has been utilised to re¬ 
deem the mortgages, obtains a right to be subrogated 
to the rights of the mortgagee whose mortgage has 
been redeemed though it is necessary to have that 
right recognised in an agreement registered. But this 
consequence is a legal consequence flowing out of the 
provisions of the statute and such an agreement will 
not ipso facto become a mortgage with or without 
possession. Foard of Revenue, Madras v. Simson 
and Me Canechy. Ltd. 71 Mad L W 487 s 1958 Mad 
W N 616 : (1958) 2 Mid L J 273 i I L R (1958) Mid 
9l7 : AIR 1958 Mad 508 (509, 510) (Pr 5) (FB). 


-S. 92 — Legal subrogation and conventional sub¬ 
rogation, distinction between-Right to subrogation 
arises only on discharge of prior mortgage and not 
earlier — Puisne mortgagee purchasing mortgaged 
properly and undertaking to discharge prior mort¬ 
gage as well as his own mortgage — Cue falls under 
third para, of S. 92 — But there being no registered 
agreement be is not entitled to subrogation. 


The distinction between legal subrogation and con¬ 
ventional subrogition is that in the case of the former 
the person having the pre-existiDg interest discharges 
the prior mortgage to protect his interest and by 
meeting an obligation in excess of his liability; 
whereas in the latter case he would be discharging 
only an obligation he had uncertaken under a spe¬ 
cific agreement: A l R 1936 Mad 171 (FBI; A I R 1939 
Mad 949; A I R 1937 All 588 (FB); AIR 1938 Pat 532 
and AIR 1936 Cal 427, Ref. 

The foundation of the right of legal subrogation is 
the equitable principle ot reimbunement. The per¬ 
sonal obligation arising under the circumstances is 
embodied in S. 69, Contract Act and the equitable 
right of subrogation under S. 92, T. P. Act. In 
either case the right to subrogation or reimburse¬ 
ment will arise only on the discharge of the prior 
mortgage and not earlier. 

Where a puisne mortgagee purchases the mort¬ 
gaged property and the consideration for such sale is 
the amount due on his own mortgage and also the 
amount due on a prior mortgage which he under¬ 
takes to discharge, the case falls within para. 3 ot 
S. 92, but where there is no registered instrument 
for subrogation as required by that para, the puisne 
mortgagee is not entitled to be subrogated to the 
rights of the prior mortgagee whom he has paid ott 
as against a mesne mortgagee. 62 Mad L W 745 : 


1949 Mad W N 667 : (1949) 2 Mad L J 520 « 

1950 Mad 186 (188) (Prs 5, 7) (DB). 


AIR 


~-S. 92—Applicability of first and third paragraphs 
indicated. Person advancing money himself redeem- 
ing the mortgage—Registered instrument not neces¬ 
sary. Paragraph 3 does not apply — Person ad¬ 
vancing money not himself redeeming but claiming 
subrogation — Paragraph 3 applies and registered 
instrument necessary. AIR 1955 N U C (Orissa) 1859 
(DB). 


-S. 92—Scope of section—Section has crystallised 

conventional law of subrogation — Subrogation will 
not be granted unless mortgagor has by registered 
instruments agreed that person who has advanced 
money to him with which the mortgage has been 
redeemed shall be subrogated to the rights of mort¬ 
gagee whose mortgage has been redeemed. AIR 1955 
N U C (Pat) 242. 

-S. 92 — Bight ot subrogation when arises stated 

— Subrogation will arise only in those cases where 
the parties claiming it advanced the money to pay 
a debt which in the event of default by the debtor 
he would be bound to pay or where he had some 
interest to protect or when he advanced the moDev 
under an agreement, express or implied, made with 
the debtor or creditor. AIR 1955 N U C (TravCo) 
542 (DB). 


10. Sale or mortgage to pay off prior mortgage 
— Whether the first or the third para¬ 
graph applies. 

- S. 92 (3) — Scope — Conventional subrogation — 

Property subject to mortgage — Purchaser directed 
to pay off the mortgage out of the sale price — No 
registered contract — Purchaser’s right To subroga¬ 
tion. 

Under S. 92, Cl. (3) of the Transfer of Property 
Act, as now amended a right on the footing of con¬ 
ventional subrogation could be claimed only if there 
is a specific contract to that effect between the mort¬ 
gagor or the vendor and the mortgagee or the vendee 
respectively. Where therefore a person purchases 
property which is subject to a mortgage or takes a 
puisne mortgage and the consideration tor the sale or 
puisne mortgage is the discharge of the amount due 
on the mortgage wh ch ho is directed to pay off, case 
falls within Cl. 3 of: S. 92 of the Transfer of Pro¬ 
perty Act and where there is no registered contract 
ior subrogation as required by that paragraph, the 
purchaser or puisne mortgagee is not entitled to be 
subrogited to the rights of the prior mortgagee whom 

he has paid off. 70 M L J 1; AIR 1936 Mad 1/1 (FB) 
and AIR 1950 Mad 186; (1949) 2 M L J 520, Follow¬ 
ed. AIR 1956 Andhra 114 (115) (Pr 2). 

@ _S. 92, Para 3 — Conventional subrogation — 

“Covenant excludes subrogation ’ — Meaning of— 
Mortgages by Hindu joint tamily-Subsequent parti¬ 
tion — Clause in partition deed that all debts must 
be paid off by one member — Mortgage by such 
member to pay off pre-partition mortgages — He can 
create right of subrogation by covenant under 

Para. 3. 

Three mortgages X, Y and Z were executed succes¬ 
sively by the members of a joint Hindu family. Tnen 
there was a partition between the two mothers, Ok 
V. who were the coparceners at the time ot the 
partition. At this partition a larger share was allott¬ 
ed to G’s branch in consideration of his paying all 
the family debts and relieving V’s branch ot all 
liability in respect of them. After this, G executed 

mortgages P and Q for paying off mortgages X and 

Y respectively Both the mortgages P and Q con¬ 
tained covenants by G that the mortgagees under 
them should be subrogated to the rights ujdeir X■ 

Y respectively, X and 1 were accordingly discharged. 
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The mortgagee under Z then sued on his mortgage. 
The mortgagees under P and Q set up their right of 
subrogation under mortgages X and Y and claimed 
priority over Z. 

The lower Court held that in view of the covenant 
jn the partition deed, the right of subrogation did 
not arise. The Court applied the principle that 
where there is a personal covenant to pay the right 
of subrogation does not arise : 

Held (i) The contention that where there are 
more than orie mortgagor, the agreement under S. 92, 
Para. 3 must be with all of them, is not tenable. 
Hence the covenant by G alone in this case would 
give the right of subrogation though in regard to the 
mortgages redeemed he was only a co-mortgagor. 

(General Clauses Act, S. 13 and provisions of T. P. 
Act exhaustively considered.) 

(ii) There is no reason to restrict the meaning of 
the word •'mortgagor'' in Para. 3 of S. 92 to a mort¬ 
gagor who is eo nomine a party to the mortgage re¬ 
deemed. The expression includes persons deriving 
title from the original mortgagor. 

(iii) E/en if the concurrence of all the mortgagors 
is required under Para 3 of S. 92 for giving a right 
of subrogation by covenant, such requirement is 
satisfied in view of the agreement in the partition 
deed which must be deemed to authorise G to act on 
behalf of all the mortgagors. 

(iv) Per Raghava Rao J. - The contention that if 
one of several mortgagors is permitted to give such 
a covenant and to confer a right of subrogation by 
agreement it would be prejudicial to the rights of 

is not souad - 195 1 Mad VV N 

?q2i : ii 9 ? 1 ,} 1 Mad L J 596 « 64 Mad L W 497 ; AIR 

“»«*•« ( ^ 9 '^ 20 ' 92l > 922 ' 92 *> ( pt A) (Prs 4 
to 6, 8, 9, 11 to 13, 24) (DB). 

, S. 92, Para. 3 — Conventional subrogation — Re¬ 
demption by lubsequent mortgagee voluntarily. 

<.,K f ^ r n the amen L dme p t of the Act, the right of 

S 92 g n\ t rr3 Can | b0 -f C ik imed by ths iender under 
; P 3 °? y lf J he , m0r tgagor has in a regis- 

Th rU ® e k, agf6ed , that he should be 50 sub '0- 

The n S ht can no longer be claimed or granted 
as before, on any slight evidence, or what may be 

?“ Cril J} ed as the semblance of an agreement. There¬ 
fore, if even a volunteer, or a mortgagor pays the 

Se r St^° ne wk he d ° eS DOtstand inthe P shoesof 
» Where it appears from the rehan bond 
executed by the mortgagor that the subsequent mort- 

mn g Zr Sn0t giv9n the r ‘8ht to redeem the prior 

Eftfhf W l S any part of the “ortgage money 
left with the subsequent mortgagee to redeem the 

oue°nt m 0 n l t g ff age ’ ther i?i is k no obligation on the sabse- 

quent mortgagee or his heirs or successors to redeem 

redeem^ th« rtgage ‘‘ Where the subse 9 u ent mortgagee 
redeems the prior mortgage, he does so only as « 

^anr?i ee [k and u by payment and redemption he does not 
\ R699AIR h i°o e L°i the mortgagor. 1955 B°L 

11) (DB). AIR 1956 Pflt 349 (351,352) (PtA) ( p w 

11. Fourth paragaph—Mortgage must be 
redeemed in full. 

S. 92—Partial subrogation. 

W, h6 f 0 a Person does not pay off the full mortca™ 

S 92 JolriT the ,™'tga8e in full, the terms of 
ap Pj y aad be cannot claim any richt of 

^SBCpS 4m m4 F C 9fl - FoU - ««1355 N g UC 

C,afor subrogation under - Esseotials 
S ubsequent mortgage to pay prior mortgage- 
Pu ' S “ e , mortgagee not entitled to subrogatfon in 

agreement. t>n ° r mortgage <■> absence of rSrij 
[Vol. 14.] Fn.D. 35. 


Under S. 92 the essential requisites for a tvalid 
claim of subrogation are: (1) the person claiming the 
right must have an interest in or charge upon the 
property mortgaged entitling him to redeem the 
mortgage; and (2) he must redeem the mortgage, or 
(3) a person must have 'advanced money to a mort¬ 
gagor to redeem a mortgage with an agreement under 
a registered instrument that he shall be subrogated 
to the rights of the mortgagee whose mortgage is 
discharged Paragraph (1) of i. 92 deals with what 
is familiarly called “legal” subrogation and para* 
graph 3 covers cases of • conventional” subrogation, 
so called out side paragraph 1. The case of a puisne 
mortgagee who discharges a prior mortgage under a 
term of the pusine mortgage falls under Paragraph 3 
and not under Paragraph 1, and therefore, he has no 
valid claim of subrogation in respect of the prior 
mortgage unless there is a registered agreement to 
that effect. 

The fact that the puisne mortgagee himself dis¬ 
charges the prior mortgage does not make him the 
redeeming party. The redemption is effected by the 
by the prior mortgagor through the medium of the 

Ms^avou 0 ^ 2 ^ 860 by tb0 macbiaery a mortgage in 

The redemption of the prior mortgage, in such a 
case, is not necessitated to protect any pre-existing 
right of the puisne mortgagee. The real position is 
that the prior mortgagor redeems the mortgage bv 
raising money -on a fresh hypothecation of the 
property in favour of the puisne m artgagee to claim 
to be subrogated to the rights of the prior mortgagee. 

fa * Ct tha u. 0Q L- iodiv,idual advances money 
n J\ ? n fc r J ° 6Qabl ? hlm t° pay specific debts does 
Enl *be absence of a special bargain confer on the 

S those whose debts are discharged. 

(Prs 3 4 5) d W 42:AIR 1963 Mad 211 (212) 

—S. 92, Para. 4 - Mortgage split up-Redemption 
o independent part in lull — Person redeeming 
acquires right-of subrogation. AIR 1939 \ia <7 op? 
Foil. AIR 1964 Punj 281 (282) (Pr 6) g ~ 15, 

^f e ^TiulM b ParaSraPh - Mo ^ 

M n S „ e » t „H n ,h 92 giveS . 6ffec , t . t0 the doctrine subroga- 
£ a f‘bj ™ p ortant limitation on subrogation is 
placet! by the last paragraph of S. 92. This section 

m°n . confer a r, g' lt L of subrogation unless the 
mortgage iq respect of which the right is claimed has 

h r : d ? ed j D i ulL Before a ri «bt of subrogation 

c “? b the , -P revi ous morfgigj must be 

redeemed in full and the prior mortgagee paid off 

I h Ji her !i C3D b j Q0 . abrogation itonly apart of 

wh.TT due , under the , incumbrance in respect of 
which the defendant claims to ba u l 

be ® n P^. (1940) 1 Mad L J -446 : AIR 1940 

and (1944) 2 ML J 343 : AIR 1944 P C Qfl r i 38 

AIR 1959 Punj 490 (493, 494) (Pt B) P (p,s 7, ll)! ° n ’ 

92 "d ' ^°. r j gag L musl be redeemed in fulpZ 
Meaning Partial discharge by olaintiff pi«j ,tc , 

entitled to charge for his amount! f P amt,ff is 

S. 92 only requires that the prior mortgage should 
have been redeemed In full. It dm^ n J ? V d 

person who claims the charge should him fllf a L tbe 
redeemed the mortgage in full It kh B «S f h , ave 

that the plaintiff ialnluled to the benefit of s' S ’V 
respect of the amount paid bv hi min nL« ? j, in 
charge of the tprior mortgage provided th** ? i? ?" 
mortgage has been extinguished.Where ther P £ h °n 

was admitted that the whnl« dli?. . j ner ® f ore it 
hypothecation bond has been extinguished^ * ° ° ity 

‘b|~J t p «lt t ‘L D ^ m e otl 8d 1 , 9 ° 5 s 
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12. Enforcement of rights acquired by 
subrogation. 

“—S. 92 — Subrogation—Suit for reimbursement— 
Limitation applicable is under Art. 61—Time runs 
from date of payment — (Limitation Act (1908), 
Art. 61). AIR 1955 N U C (Mad) 2429. 

13. Plea of subrogation. 

• -S. 92 — Property mortgaged by A with B— 

Decree in mortgage suit and property purchased by 
B himself in auction sale—Subsequent private sale by 
B to C — A forcibly dispossessing C — Suit by C 
against A for possession — Plea by A that one D had 
right of subrogation over the -property — Held, that 
A could not raise the question of subrogation on 
behalf of D—Further as the mortgage by A in favour 
of D said nothing about earlier mortgage in favour of 
B and that money was left with D to redeem the 
earlier mortgage in favour of B an agreement in the 
mortgage of D, that he would be subrogated to the 
rights of B could not be inferred. Sheodhyan Singh 
v. Mst. Sanichara Kuer. (1961) 2 S C J 540 : (1961) 
2MLJ ISC) 116: (1961) 2 An W R (SC) 116: 
(1961) 2 Ker L R 431 : 1962 S C D 102 : 1962 
B L J R 273: (1962) 2 S C R 753 : I L R 41 Pat 402 : 
AIR 1963 S C 1879.(1882) (Pt B) (Prs 9, 10). 

# -S. 92—Subrogation—Presumption in favour of 

—Plea that presumption was discharged raised in 
argument before Supreme Court — Plea being one of 
question of fact held could not be raised. 

In an appeal before the Supreme Court arising out 
of :a suit filed in the State of Punjab in respect of the 
enforcement of the mortgage rights created in favour 
of successive mortgagees, a puisne mortgagee did not 
dispute , the correctness of the view that in order to 
entitle a subsequent mortgagee to claim a right of 
subrogation it was not necessary that he should have 
entered into a written agreement stipulating for such 
a right. Question that presumption in favour of a 
person having acted to his interest and so entitled to 
claim subrogation was displaced by evidence of 
party’s statement was not raised in the lower Courts. 

Held, that question regarding the intention with 
which a prior encumbrance was discharged, would 
be a question of fact. If puisne mortgagee was dis¬ 
puting the plea of the subsequent mortgagee that the 
intention of such mortgagee in discharging prior 
mortgagee’s mortgages was to retain the benefit of 
subrogation, it was for him to have raised it by 
proper pleading when an issue would have been 
struck and evidence led for or against such a con¬ 
tention. It would not, therefore, be proper to permit 
the puisne mortgagee to urge this ground before the 
Supreme Court. Brabam Parkash v. Manbir Singh, 
Minor, 66 Pun L R 392 : 1964 S C D 485 : (1964) 
2 SCR 324.(1964) 2 SCJ 766 : AIR 1963 SC 
1607 (1610) (Pt A) (Pr 6). 

-S. 92 — Equitable subrogation — Plea raised for 

first time in second appeal not allowed. See C. P. 
Code (1908), S. 100. AIR 1954 Andhra 15. 

14. Contribution and subrogation. 

See Notes to Section 82. 

SECTION 93 

_S. 93 — Mortgage for securing money advanced 

and to be advanced — Nature of—Starting of limita¬ 
tion is the date of the last advance. See Limitation 
Act (1908), Art. 132. AIR 1955 Cal 194 (DB). 

_S. 93 — Scope of — Sections 93 and 79 are com¬ 
plementary. See Transfer of Property Act (1882), 
S. 79. AIR 1955 Cal 194 (DB). 

__s. 93 — Deposit of title deeds — Transaction 

not amounting to mortgage to secure future ad* 


ances — Priority of subsequent mortgagee — Ss. 58 
and 79. 

A deposited title deeds with S. I. Bank at Coim¬ 
batore and secured a loan the amount of which 
he placed in fixed deposit in the same bank. He 
deposited the receipt with the branch of that bank 
at Salem and obtained the facility of operating a 
current account to the extent of the amount lying in 
fixed deposit. Subsequently he again created a mort¬ 
gage by deposit of title deeds over the same proper¬ 
ties in favour of C bank. Later the dues under the 
current account was adjusted by S. I. Bank by trans- 
ferring the fixed deposit amount. Both the S. I. Bank 
and C Bank obtained decrees on their mortgagees 
and the question arose whether C bank was entitled 
to priority because the transaction in favour of S. 1. 
Bank was only a mortgage to secure future advances 
and that such advances were made only subsequent 
to the mortgage in favour of C Bank.« 

Held, that the suit of S. I. Bank was not in res¬ 
pect of moneys due to their branch at Salem. The 
debt due to the Salem branch had been wiped out by 
adjustment of the amount of fixed deposit on the 
strength of which the advances had been made. The 
original indebtedness of the mortgagor must be 
deemed to be to the S. I. Bank branch at Coimbatore 
when he executed a promissory note in favour of 
that branch and deposited the title deeds and his 
current account at Coimbatore was credited with 
the sum of money obtained as loan, and it was that 
amount which was converted into a fixed deposit. 
When a fixed deposit receipt was issued to the mort¬ 
gagor after debiting his current account with the 
sum of that deposit once and for all, the mortgagor 
became a debtor of the Coimbatore branch in that 
amount. In this view the equitable mortgage In 
favour of S. I. Bank must be deemed not as a mort¬ 
gage to secure future advance to a limit but to have 
become an effective mortgage to secure the entire 
sum when the amount was credited in his current 
account. As admittedly the mortgage in favour of 
C bank was of a subsenuent date, it was not en¬ 
titled to priority. 1957 Mad W N 645 :1 L R (1958) 
Mad 15: 70 Mad L W 881 : (1957) 2 Mad L J 502 : 
AIR 1958 Mad 132 (133) (Pt A) (Pr 4) (DB). 


SECTION 94 


-Ss. 94, 60, 78 and 92-Suit by prior morfgagee- 

Puisne mortgagee not impleaded — Execution of de¬ 
cree—Prior mortgagee purchasing property—Suit by 
subsequent mortgagee to enforce his mortgage—Prior 
mortgagee made party — Prior mortgagee in his 
capacity as owner of equity of redemption can 
redeem subsequent mortgagee — See T. P. Act (4 or 
1882). S. 60. AIR 1952 Pat 321 (DB). 


SECTION 95 

S. 95 (Prior to amendment in 1929)-Applicabf- 
-Oral invalid sale prior to 1911 r.^ e , h p . u J^ a t S Ug 
mes a charge holder under S. 5o (6) (b) a nd Hie 
tion of a charge holder was distinct and different 
, the position of the mortgagee before the amend- 
t-See Debt Laws - Bombay AgricuHural Deb- 
Relief Act (28 of 1947), S. 24 (1). AIR 1957 

18. 

-S. 95 — Limitation Act - Arts. 148 and 144- 
tgage property redeemed by one of the .mort- 
rs - Suit for possession by co -mortgagor---Sui t 

verned by Art. 148 and not by Art. 144 - p ^ se , s ‘ 
by redeeming mortgagor cannot constitute ad- 

3 possession against the 2 SJ 

itation Act (1908), Art. 148. AIR 1964 Mad 28i 

-Ss. 95 and 92-No prospective' operation- 
nsfer of Property (Amendment) Act (1929), b. ) 
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-See T. P. Act (4 of 1882), S. 92. AIR 1956 Mad 354 
(FB). 

-S. 95 (before amendment of 1929)—Suit for re¬ 
demption against co-mortgagor — Article applicable 
is Art. 144 and not Art. 148 of the Limitation Act 
-See Limitation Act (1908), Art. 144. A I R 1955 
N U C (Mad) 3191. 

•-S. 95 — Rights of co-mortgagor making pay¬ 

ment in addition to what he owes—He has a right of 
subrogation and also a right of contribution. These 
are remedies independent of each other and not 
mutually exclusive. See T. P. Act (1882), S. 82. AIR 
1957 Mys 1 (FB). 

-Ss,-:95, 91, 92, 60—Mortgaged property falling to 

shares of A and B, A having one-third share and B 
two-third share — A selling entire property to mort¬ 
gagee and reducing mortgage — Mortgagee’s posses- 
sion of B 9 s share held not as mortgagee out adverse 
—Adverse possession for full period not proved—B is 
entitled to redeem his share. See T. P. Act (4 of 
1882i, S. 91. AIR 1963 Pat 384 (DB). 

—S. 95—One co-mortgagor redeeming mortgage- 
suit by other co-mortgagor to redeem his share — 
Limitation is sixty years from the date of the original 
mortgage under Art 148, Limitation Act See 
Limitation Act (1908), Art. 148. AIR 1955 N U C 

(run]} 5719. 

—Ss 95, 60 and 91—Mortgagee acquiring share in 
property— One of co.mortgagors can redeem entire 
fn?n U A B ii »L In sp,te opposition of mortgagee. AIR 

<1882^ S 5 m 3 ? 8 <! Diss - S “ T - p - Act 

IT"" 8 ' 9 f 5 '”^ edem Ption by co-mortgagor — Is an ins- 
tance of subrogation and he stands in the shoes of 
the original mortgagee in respect of the shares of the 

nfi2oi C c m n°o tgag r 0rs * See Transfer of Property Act 
(1882), S. 92. AIR 1955 N U C (Tray Co) 537 (DB). 

SECTION 90 

Z" t u S : 9 ® 53 58—Equitable mortgage-Nature of— 
anntoKlJ 30mb ! ned operation of S. 90 and 58 (b) an 
a l u ’ tab, ° mortgage “ ust , be to be a mortgage 
th* mor,gagor binds himself personally to pay 

AIR IBs! ^°08? y_See T ' P ' Act 14 of 1882 >' s - 58 - 

SECTION 98 

SYNOPSIS 

(Transfer of Property Act (1882), S. 98.) 

1. Scope. 

a. Applicability of Other provision, of the Act. 
i. Application of general provisions of law. 

' ^tuary 0 mortgage? S, ' mpIe m ° r,gage “ d a usufruc - 
5. Kanom. 

1. Scope. 

^ fissiri^ 0 airmss ss° s - es - so? t - p - 

2. Applicability of other provisions 
of the Act. 

■wSfflFS-Tir— 

canrmf a sl r ’ Act the terms of the contract 

mi SgHK 

mortgagee — MortzaeflhpM ^ osse5SIOn n °t given to 
held entitled to de^r^^ 
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of mortgage to date of suit—(Civil P C. (1908), O. 34, 
R, 4). See T. P. Act (4 of 1882), S. 58(g). A I R 1953 
Mad 13 (DB). 

-S. 98—Anomalous mortgagee paying prior mort¬ 
gage debt can claim subrogation where there is no 
contract to contrary. 

In the case of an anomalous mortgage the rights 

and liabilities of the parties are governed by S. 98. 

But that section does not altogether exclude the 

operation of the relevant provisions of the Act in so 

far as they are not inconsistent with the contract 

embodied in the deed. Thus, where a mortgagee, in 

whose favour an anomalous mortgage is executed, is 

compelled to pay a previous mortgage debt in order 

to obtain possession of the mortgaged property he is 

entitled to the right of legal subrogation under para. 1 

ot S. 92 where such a right is not excluded from the 

p r^i 7 ° d ( , contract between the parties. AIR 1922 

ft f 1 tv * ?“■ J L R 28 Pat 531: AIR 1950 Pat 13 

(14, 15) (Pt A) (Prs 6, 7) (DB). 

—S. 98—Anomalous mortgagee paying mortgage- 
decree in favour of prior mortgagee-Payment made 
in order to preserve mortgaged property from sale- 
Payment made is not one by volunteer — Such mort. 
gagee is entitled to subrogation under S. 92. 

The-doctrine of subrogation is not applied to the 
case of a mere stranger or volunteer. Where, how 
ever, an anomalous mortgagee, in order to preserve 
the mortgaged property from sale, pays a mortgage 
decree passed in favour of a previous mortgagee g and 

be , 1 * Preluded from exercising this statutory 
right under S 72 by the terms of the mortgage de e S 

,n l}*? favour, the payment made by him 
cannot be said to be a payment made by a voluntee? 
even if ,t happens to be made during the pendenev 

Fnrik 0 suit , for redemption brought against hinf 
urther, siich an anomalous mortgagee can claim th* 

" gbt of subrogation under S. 92. 15 Beng L R ons 

(PC) and 30 Cal 193, Ref. I L R 28 Par sfi a *2 
1950 Pat 13 (16) (Pt B) (P r 8) (DB) Pat 531! A I R 

—Ss. 98, 58 and 67—Simple mortgage_Ahsenno 

Assummg that it was an anomalous mnri 0 T,r~ 
mortgagor having clearly undertaken 
amount with interest the mortgagee was enfitfed 
file a suit for the recoverv of the money and to hi'° 

AIR BS&fSS P ' AC ‘ < 4 J 1S82 ) S 58, 

3. Application of general provisions of law. 

for^oreclosure ^^ed ^^irTh^ age 7^ Q P decree 

Rr. 2, 3. AIR 1950 P C 88. * (iy08 J‘ 34, 

^omirfgagoV-HewSoh^tf, 08 ' 8 / 86 and >«. 

Suit for redemption—Claim for flrrp a W ° *J ansac Mons— 
on facts not maintainable See T p r a ► r .® Dt 7 He ld, 

S- 58(g). AIR 1956 M.d 434 (DB) * Act (4 ° f l882 )* 

4. Combination of a simple mortgage and 

a usufructuary mortgage? 5 d 

® "5s. 98, 77 and 76 (g)_rj su fn . 

or anomalous mortgage - Liability Af y . mor,ga g a 
render accounts depends on term, n .? 0T ' S ^» to 
deed. See T. P. Ac t P (4 of iTs^S.Yj! 

mortgage ^AMa^MornyVe^dels (A* us . ufruc ‘«a«y 
(8 of 1943), S. 5 ( 2 ). y “ der! (Amendment) Act 



54S 


TRANSFER OF PROPERTY ACT (1832), S. 98, Note 4 


Ram Labhaya J.—Where the possession is given to 
the mortgagee but there is a provision that it the 
mortgagor tails to pay the mortgage money within the 
stipulated period the mortgagee would be entitled 
to enjoy the mortgage land as security for the money, 
the mortgage is a combination of a usufructuary and 
a simple mortgage and can only be described as 
anomalous Hence S 5(2) of the Assam Money Len¬ 
ders (Amendment) Act, 1943 does not aDplv. AIR 
1950 Assam 107 (111) (Ft B) (Pr 21) (DB).' 

—-Ss. 93, 58 and 105—Mortgage or lease — Anoma¬ 
lous mortgage and simple usufructuary mortgage — 
Deed transferring possession to creditor for certain 
period — Discharge of debt to be out of income — 
Debtor also contracting for personal liability—Nature 
of transaction was —Held, on construction to be ano- 
malous mortgage — Mortgagor was entitled to redeem 
—Parties intended to maintain the relation of debtor 
and creditor and to maintain accounts and the trans¬ 
fer of possession was to secure balance of debts after 
taking accounts. See T. P. Act (1 of 18S2), S. 58. AIR 
1953 Madh Bha 9. 

-S. 98 —Usufructuary mortgage containing also a 

stipulation for sale of property — Suit or sale of pro¬ 
perty dismissed—Right to possess property not extin¬ 
guished See Transfer of Property Act (1882), S. 58. 
1961 Jab L J 1207. 

-Ss. 9S, 58 (g)—Combination of usufructuary and 

simple mortgage—Right of parties under are deter¬ 
mined by the contract as evidenced by the mortgage 
deed. See T. P. Act (4 of 1882), S. 58(g). A I R 1956 
Mad 434 (DB). 


is to say that there was rather a very high pattom 
and the term of the otti was 8 years the transaction 
was held to be kanom within the meaning of the 
Travancore Cochin Holdings (Stay of Execution Pro¬ 
ceedings) Act 8 of 1950. S. 2, Espl. See T. P. Act (4 
of 1832), S. 58. AIR 1957 TravCo 239. 

-S. 98 — Creation of irredeemable mortgagee — 

Held on facts—Provision relating to the payment of 
customary dues and renewal of tees in the document 
— No necessary inference in favour of irredeem¬ 
ability — The deliberate avoidance of the use of the 
term kanom in the document and the conscious use 
of the expression ‘Oora otti’ denoting a particular 
type of mortgage would go to show that the exe¬ 
cutant wanted to reserve with him the right of 
redemption. See Tenancy Laws — Travancore Jenmi 
and Kudiyan Act (5 of 1071k S. 3 (as amended in 
1105). AIR 1955 NUC (Trav Co) 543. 

SECTION 100 

SYNOPSIS 

(Transfer of Property Act (1882), S. 100). 

1. Scope 

2. Charge on movables. 

3. Charge on future property. 

4. “Made security”. 

5. Property must be specific. 

6. “By act of parties”. 

7. Security bond charging immovable property. 

8. Contingent charge. 


—Ss 98, 53—Orissa Money-lenders Act, S 17 — 
Usufructuary mortgage—What amounts to. 

Mortgagee put in possession in lieu o! interest— 
Personal covenant to pay the mortgage money by 
sale of his other properties-Mortgag >r holding him- 
self primarily liable for the mortgage debt-Mortgage 
is anomalous and S. 17, Orissa Money Lenders Act 
does not apply as it does not govern all kinds of 
mortgages with possession. See Debt Laws — Orissa 
Money Lenders Act (3 of 1939), S. 17. AIR 195L 
Orissa 147. 

5. Kanom. 


_Ss. 98 and 08—Anomalous mortgage — Mortgage 

with possession — Stipulation for redemption within 
two years and in default mortgagee to have option 
to sue for recovery of amount by sale of property— 
Mortgagee held entitled to remain in possession after 
exoirv of redemption period and is not bound to sue 
for sale. See T. P. Act (4 of 1832), S, 03. AIR 1956 
Madh Bha 110. 

_S. 98 — Kanom — Kanom partakes of nature 

of usufructuary mortgage. AIR 1955 NUC (Mad) 

3913. 

_Ss 98 and 58-Tenancy Laws-Malabar Tenancy 

Act (1930), S. 3 (1) -Kanom -Incidents of stated- 
Kanom nature and incidents of. See Tenancy Laws 
—Malabar Tenancy Act (14 of 1930), S. 3 (1). AIR 
1955 NUC (Mad) 695. 

_S 98-Kanom nature and incidents of. See 

Tenancy Laws — Malabar Tenancy Act (4 of 1930), 
S. 13 (1) (1954) 1 Mad L J 439. 

_S 98 -Kanom—Kanom partakes of the nature 

of a mortgage with possession i and a lease - Incidents 
of stated See T. P. Act (4 of 1882), S. 53. AIR 19ol 
Mad 187 (FB). 

_ 5 S 98 58 —Tenancy Laws —Travancore Cochin 

Holdings (Stay of Execution Proceedings) A cl: (8 of 
1950), S. 2, Expl.—Applicability—Kanom and CKti 

Tests. 

Where the michavarom of 84 rupees per annum 
was equivalent to the mortgage amount itself that 


9. Floating charge. 

10. “By operation of law”. 

11. Charge under Rent Act. 

12. “And the transaction does not amount to mort¬ 

gage”. 

13. Transfer iuvalid as a mortgage, whether operates 

as a charge. 

14. Mortgage or charge. 

15. Creation of charge-Writing and registration. 

16. Rights and liabilities of a charge-holder. 

17. Priority among charge-holders. 

18. Transferee for consideration without notice. 

19. Charge whether binds auction purchaser. 

20. Enforcement of charge. 

21. Sale in execution of a charge decree - Whether 

extinguishes the charge. 

22. Charge created by a decree. 

23. Payment in the nature of salvage. 

24. Hindu widow’s right of maintenance. 

25. Nankar and Dahyak rights. 


1. Scope. 

—S 100 — Charge created in respect of future 
bts though to such a case seetion does not in 
•ms apply. See Deed-Construction. AIR 196o All 

4 (DB). 

-S 100 —Municipalities—U P. Municipalities Act, 
177 — Charge under — Splitting up Charge is 
divisible and cannot be split up by appropriating 
e liability for taxes among y. a F iou A s 
unicipalities — U. P. Municipalities Act (2 of 1910), 
177. AIR 1952 All 315. 

_ 5 , 100 — Second paragraph — Applicability— 

terpretation of Statutes-Proviso. 

The effect of a proviso is to except out of the 
rljer part of the section something which, but, 
r the P proviso, would be within it. The second 
iragcaph of S 100 limits the operation of the brst 
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paragraph, and the word "charge” there used must 
have reference to the charge mentioned in the first 
paragraph. Mahesh Prasad v. Mundar ML, 1951 All 
£ J 391 1951 All VV R (HC) 225 : 1LR (1953) 1 All 
284 : AIR 1951 All 141 (145, 150) (Pt C) (Prs 17, 
43) (FB). 

—S. 100 — Religious endowment — Donors not re¬ 
serving any right to themselves — Indicates dedica¬ 
tion aad not merely a charge. See Hindu Law — 
Religious Endowment. (1965) 2 Andh W R 203 : 
AIR 1966 Andh Pra 123 (b). 

-S. 100 — Charge mentioned in S. 79 of C. P. 

and Berar Municipalities Act refers to property tax 
and not to water rate or lighting tax — Arrears of 
water rate and lighting tax for period prior to pur¬ 
chase cannot be recovered from the purchaser of 
property as there is no charge on property. See 
Municipalities — C. P. and Berar Municipalities Act 
(1922), S. 79. 1962 Nag L J (Notes) 39. 


A 

the decree, it must be held that it creates a charge on 
the said amount. It is not necessary that any parti¬ 
cular form or words should be used in order to create 
a charge. All that is required is that there must be a 
clear intention to make the sum a security for the 
satisfaction of the decretal amount. 9 Sau L R 43 t 
1955 Cri L J 1402 i AIR 1955 Sau 86 (87) (Pt B) 
(Pr 4) (DB). 

3. Charge on future property, 

-S. 100—Charge on future property—Assignment 

—Priority. 

A charge may be created on property which is to 
come into existence in future and may be enforced 
when it comes into existence. The creditor in whose 
favour the charge is created, will be entitled to prio¬ 
rity over a person attaching property after that date. 
ILR (1951) 3 Asiam 1 : AIR 1951 Assam 56(58) 
(Pt B) (Pr 6) (DB). 


-S. 100 (prior to amendment in 1929) — Appli¬ 
cability — Oral invalid sale prior to 1911 — Relation¬ 
ship between the vendee and the vendor was compa¬ 
rable to that between the charge-holder and the 
debtor. See Debt Laws — Bombay Agricultural Deb¬ 
tors Relief Act (28 of 1947), S. 24 (1). AIR 1957 
Bom 18. 

-S. 100—Vendor having no title to immovable 

property, cannot create charge on it, for earnest 
money paid to him. SeeT. P. Act (1S82). S.55(Q)(b). 
AIR 1962 Cal 12 (DB). 

—S. 100—Applicability—Certain annuities charged 
on estate by deed of settlement—Part of the property 
acquired by Government and compensation paid — 
Charge can attach to compensation paid or to be 
paid. See Becgil Settled Estates Act (3 of 1904), 
S. 2 (n). AIR 1955 NUC (Cal) 5578. 

-S. 100—Purchase of leaseholder interest—Agree¬ 
ment to pay annuity to leaseholder and his descen¬ 
dants making it a charge on the property—As charge 
to property was effected, rule of perpetuity has no 
application. SeeT-P. Act (1882), S. 14. AIR 1965 
Ker 27. 

S. 100 — Limitation Act, Art. 132 — Person not 
in possession but believing to have title in property 
paying Government revenue cannot claim charge for 
It. See Limitation Act (1908), Art. 132. AIR 1950 
Mad 39, 


■S. 100, para. 2—Amendment of—Effect—Amend' 
ment did not alter law. 

The amendment of para. 2 of S. 100, T. P. Act die 
not alter the law as it existed prior to 1929. The 
doctnne of equitable notice was as much a part of 
the law of Transfer of Property before the amend- 
ment as it has been after the amendment. The amend- 

a me i r u- J !k in M de r Iear that which had been implied 
NagLJ in, ILR (1949) Nag 802, 
AIR 1950 Nag 117 (119) (pt A) (Pr 9). 

2. Charge on movables. 

r-®!- 100 > 58-Contract Act (1872), S. 172 - Hypo- 

Jhnn^k 00 * 3nd m ,j ,tg t g0 o{ movables — Transactions 
though not provided for in statutes in India are recog- 

IS? Etffc 201 [dB) ACI 14 of 18S2) ' s - 58 - A1R 

^j-S. 100—Charge how created — Charge on moy 

c L 3rg ? C ^ D k® validly created on movable pro. 

PW** or the fund must 
a b tS ifi , Cally ,ndica **d. Where the decree refers to 
a specified amount, viz., the cash annuity payable by 

u,° defendant and provides that 
it is made available for the obligation arising under 


-Sy. 100, 6 and 48 — Rule of Erglish law that 

charge on future property operates on such property 
as soon as it comes into existence applies to India. See 
T. P. Act (4 of 1882), 5. 6. AIR 1953 Bom 101. 

4. "Made security” 

—-S. ICO—"Made security.” 

A compromise between the plaintiff and the defen¬ 
dant in terms of which a decree is passed and which 
embodies an agreement that the property in question 
shall remain attached by the civil Court until the 
decretal debt is satisfied and shall be liable to be sold 
for that debt does not show an intention to make the 
property the security and therefore does not create a 
charge. ILR 30 Pat 613 : AIR 1951 Pat 254 (255) 
(Pt B) (Pr 5) (DB). 


5. Property must be specific. 

—“Ss. 100 and 8 — Agreement to utilise propeity 
subject to discharging obligations mentioned before. 

Where Clause (5) of the agreement arrived at 
between the parties provided, ••-the proper¬ 

ties movable or immovable, partitioned or unparti- 
troned, self.acquired or Joint, left by the late Rai 
Bahadur which shall be the absolute property of party 

S?* i 00 l, zed ,b y k' m in the manner he may 
think fit, subject to his discharging the obligations 

mentioned above." and Cl. (3) contained the 

obligation to pay a certain maintenance allowance : 

Held, that all the properties allotted to party No. 2 
under the agreement became subject to the chat ge 

7 »wD nt °J ft® maintena ° c e- AIR 1954 Ajmer 77 
W *1 (Fis 2, 3). 


w — 


Construction. 

dJ!i e J? 0rdl th ? No * 67 ° <>f 1944 do stan 
i ln of a , hfe * invest in one acre of tfc 

Vnli aCh n d M aint ’ therei »- ^ee from claim 
o Li *1 nda m Rad h ab ay a mma, etc.” are of sulficier 

®“ p n l l “ de creat i D g a charge over acre 1.0 out of th 
properties mentioned in the schedule. 1956 Andh VV 


S. 100—Creation of 
ram specified by extent 
charge. 


charge—Inam land—Melwa- 
— Sufficiency to constitute 


nf uTkiaK »V1 * T was S rantea » the land oi 

of which the melwaram was to issue was specifie 

only by extent and was not localised 

oTtX. 88 ” 0 ’“ r ** ™ S ^ d 'when f h'/'re'aso, 
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it could not be held that it became transformed as it 
were into a rent due under a permanent lease. The 
nature of the obligation imposed upon the holder of 
the estate recognised by the land grant and confirmed 
at the inum settlement was not altered by reason of 
the substituted arrangement. (1958) 1 Mad L J 69 : 
/I Mad L vV 7 : ILR(l958) Mad 234 :AIR 1958 Mad 
319 (320) (Pt B) (Pr 11) (DB). 

— S. 100 — Charge — Creation—Court receiver in 
partition suit executing promissory Dote—No specific 
charge—Suit on promissory note—Form of decree. 

Held, that in order to create a charge, specific im¬ 
moveable property must be made a security for the 
payment of the money and must be so made in un¬ 
ambiguous terms. The order of the Court granting 
permission to defendant 1 the Court Receiver, clearly 
showed that no specific immovable property had been 
made a security tor the payment of the suit money, 
and the question whether it would be binding against 
the whole family was left open. Hence in the absence 
of any charge created on the property in the hands of 
defendant 1 as receiver no decree could be passed 
against the estate. The trial Court could not have 
gone into the question of relative liability in the pre¬ 
sent suit which must be decided in the partition suit 
itself. Therefore, the form in which the decree was 
passed by the Court below is the only form in which 
a decree in the suit could be made. ILR (1956) Cut 
713 : 22 Cut LT 497 : AIR 1957 Orissa 32 (33, 34) 
(Prs 7, 10) (DB). 


• t 7T' ;s ' 10 °* 59 “ Su,t on P ro notes on original side 
ot High Court — Defendant granted leave to defend 
on furnishing security - Security bond in favour of 
Registrar securing certain immovable properties — 
Bond attested by only one witness — Validity as 
document creating charge - Signatures of Registrar 
identifying witnesses held did not amount to attesta¬ 
tion — Charge not created - High Court Rules and 

H r ,Al rs Madras Hight Court Original Side Rules 
(1927), R. 7. 

Held, (by the Division Bench) on facts, that the 
security bond would not amount to a charge created 
by the Court but would be a charge created by a 
voluntary act of the party in favour of the officer of 
the Court and, as such, S. 100, T. P. Act would apply 
to it. In order to be valid the document would 
therefore, have to be attested by two witnesses. ILR 
31 Mad 330, Rel on. (2) that even assuming that the 
Registering Officer and the identifying witnesses had 
signed in the presence of the executant, there was 
nothing in their evidence to show that they had 
signed with the intention of attesting the document. 
They could not, therefore, be regarded as attesting 
witnesses to the document and the bond could not 
create a valid charge. H. Venkata Sastri v. Rahilna 
Bi. 74 Mad L W 701 i 1961 Mad W N 763 i I L R 
(1962) Mad 1: (1961) 2 Mad L J 78 : AIR 1962 Mad 
111 (120) (Pt B) (Prs 23, 26, 27) (FB). 

8. Contingent charge. 


—S. 100—Charge created by decree — (Decree — 
Construction). 

Where it is expressly stated in the judgment that 
the amount decreed would not be a charge on the 
plaint properties, the direction that the decree amount 
could be realised from the properties of the defen¬ 
dants’family cannot amount to creating a charge on 
those properties. ILR (1952) T C 241 1 AIR 1953 
Trav-Co 193 (194) (Pt C) (Pr 7) (DB). 

—— S. 100—Charge—Creation—Essentials—Intention 
of parties—Direction in partition deed for using sale 
proceeds of property to discharge specified debti— 
Does not create charge on such property. See Deed 
— Construction—Charge. AIR 1952 Trav-Co 62 (DB). 

-S. 100—Charge — Creation of—Partition area— 

Direction to sell part of property and utilize cash 
toward payment of debts—Charge if created. 

Where in a partition deed, specific direction was 
given that certain items of property should be con* 
verted into cash and the cash realized was directed 
to be utilized for discharging certain debts: 

Held, that no charge on the items of property 
directed to be sold was intended : Case lav/ referred. 
1951 Ker L T 5 : AIR 1952 Trav-Co 62 (63) (Prs 4, 5) 
(DB). 

6. "By act of parties”. 

-S. 100 — ‘Act of parties or operation of law’ — 

Meaning of. 

Ordinarily a decree of a Court which creates a 
charge, after contest by the defendants does not 
amount to ‘an act of parties or operation of law.’ But 
if the decree is passed on the basis of a compromise 
or is passed on an award, it does '.amount to an ‘act 
of parties’. AIR 1951 All 141 (FB), Foil. AIR 1957 All 
575 (582) (Pt B) (Pr 29) (DB). 

7. Security bond charging immovable 

property. 

-Ss. 100, 59 — Security -bond creating charge — 

Inclusion in order of Court—No evidence that it was 
accepted by Court or made rule of Court —It must be 
registered to create charge on property, if P r °P® r jy 
is immovable of value of over Rs. 100. AIR 1955 
NUC (All) 3556. 


——Ss. 100, 21—Contingent charge-Validity. 

Under Ss. 5, 21 and 100, T. P. Act, a present charge 
as security for discharging a contingent liability can 
be validly created. There is a difference between a 
present charge to discharge a contingent liability and 
the mere possibility of charge or a promise to create 
a charge in future. A charge to secure a liability 
which will arise only, if at all, in future is a present 
charge under S. 100, which is enforceable on the 
happening of the contingency. Thus a direction in a 
decree that the amount shall be realisable from a 
certain property if the mortgaged property was found 
insufficient to satisfy the debt creates a valid con¬ 
tingent charge. AIR 1918 Mad 674, AIR 1937 Pesh 76; 
AIR 1925 Pat 288 and AIR 1928 Pat 587, Rel. on; ILR 
14 Cal 687 and 3 All L J 221, held not coriect. AIR 
1952 Madh B 16 (17) (Pr 3) (DB). 


-S. 100—Sale of property in Punjab—Stipulation in 

sale deed that balance of consideration would be 
paid "as soon as possible but at a time when vendee 
would be in position to-make payment” — Construc¬ 
tion-Stipulation not a contingent contract — Suit to 
enforce payment of unpaid consideration money — 
Limitation — Art. 132 applies—Principle of S. 55 (4) 
(b), T. P. Act, applicable in PuDjab and the charge 
to the extent of the unpaid money subsists on the 
property — Evidence of intention of parties. See 
Contract Act (1872), S. 31. AIR 1964 Punj 123 (DB). 


—S. 100—Contingent charge. 

An instrument by which a liability not existent in 
iresent but which will arise, if at all, in the future 
s secured may create a present charge withia the 
neaniDg of section 100. 21 M L J 502; 33 M L J 58 
nd 23T L J 400, Foil.; 8 I C 804; ILR 14 Cal 08/ 
nd 30 C W N 153. Not foil. 1953 Ker L T 188 i ILR 
1953) Trav-Co 298 : AIR 1953 Trav-Co 344 (347) 
Pt B) (Pr 7) (DB). 


9. Floating charge. 

—Ss. 100, 58, 8—Companies Act, S. 109 — Charge, 
creation of—Loan by Bank to Company-Promissory 
note by Director in favour of company given as secu¬ 
rity by way of guarantee — Negative lien on all hxea 
and liquid assets of company—Undertaking that hxea 
and liquid assets of Company would not be 
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charged, while company remained indebted to Bank 
—Charge, floating charge or hypothecation held not 
created on assets of Company—(Deed—Construction) 
— (Contract Act (1872>, S. 171). See Companies Act 
(1913), S. 109. AIR 1955 Bom 419. 


-Ss. 100, 58 — Floating charge on stock in trade 

of business — Subsequent attachment by another 
creditor in his suit — Charge is crystallized on at¬ 
tachment but operates from date of charge. 

A, hypothecator of business in cloths of which 
possession is left with the borrower, is floating 
charge. A floating charge is a present charge though 
it does not finally crystallize upon any specific pro¬ 
perty until the happening of some event which puts 
an end to the right of the borrower to deal wiih the 
property in the course of business. 

Held on facts (i) that the charge or mortgage in 
favour of B, the person to whom was mortgaged the 
stook-in-trade became crystallised as soon as the 
attachment before judgment was effected at the 
instance of C an unsecured creditor. Therefore B had 
a preferential claim over the sale proceeds. AIR 1933 
Cal 154 and (1910) 2 K B 979 and AIR 1931 Cal 223, 
49 Cal W N 494, Relied on. ILR (I960) 2 Cal 937 : 
AIR 1961 Cal 308 (Prs 9 to 12) (DB). 

—S. 100 — Ambulatory or a floating charge is not 
.repugnant to juristic conception of charge —(Beogal 
Settled Estates Act (3 of 1904), S. 2 (n). AIR 1955 
NUC (Cal) 5578, 

-S. 100-Floating charge — Nature of — Floating 

charge on movables including plants, '.machinery, 
etc., of a company—Subsequent attachment and sale 
of company’s movable properties by the Union Gov- 
eminent for arrears of contribution to employee’s 
provident fund—Charge crystallised on attachment— 
Sale by Government — Suit instituted by charge- 
holder for enforcing the security, decreed—Decree- 
holder is entitled to recover proceeds of revenue sale. 
See Companies Act (1950) S. 125. AIR 1963 Ker 301 
(DB). 


“ S.100— Applicability — Receiver taking posses 
sion or assets on behalf of debenture-holder—Effeci 
on floating charge. The charge becomes crystallisec 
and fixed on those assets. See Companies Act (1913) 
S. 230 (2) (4). AIR 1955 Mad 331 (DB). 


10. “By operation of law.” 

■—“Ss. 100, 82 and 92—By operation of law—Lai 
revenue—Payment by co-sharer creates charge—C 
sharer is entitled to contribution as well as subrog 
tion. e 

For the application of S. 82 of the T. P. Act, t 
plaintiff and the defendants are to be considered 
owners of distinct portions of the property which 

liable lor a common debt and the plaintiff to 
regarded as suiDg for contributions. Where one 
two or more co-sharers owning an estate subject 
tne payment of revenue to Government pays t 
whole revenue, he is by operation of law entitled tc 

charge upon the share of each his co-sharers fort! 

realisation of the latter’s share of the revenue II 
20 Mad 086 JFW ,«d A I R 1958 380 and 

Trav L T 7 and A IR 1941 Nag 245, Rel, on: Whi 
a person interested only in a portion of the mortgag 
property redeems the mortgage he derives two distin 
rights one for contribution and the other by subroc 

1958 1S B h *, s are mutually A 1 

1958 Ker 386, Rel. on. The same principle applies tc 

charge also. 1964 Ker L T 588 .1984 Ker L I 85' 

A I h 1965 Ker 55 (57) (Pt C) (Pr3). 

—-Ss. 100. 92 and 82 — A person interested in on 
LSEE!? . the “? rf g a 8 0 a property redeeming tl 
JBpSP g ? ts * right contribution and also 
right ot subrogation and under S. 100 gets a char 


by operation of law in his favour on the properties 
which have not contributed towards the liquidation 
of the debt. See Transfer of Property Act (4 of 1882), 
S. 82. AIR 1958 Ker 386 (DB). 

•-S. 100 — Rights of CO-mortgagor making pay¬ 

ment of mortgage debt in addition to what he owes 
—The amount recoverable will be a charge on the 
property of the persons benefited from payment and 
enforceable under S 100, T. P. Act. See T. P. Act 
(1882), S. 82. AIR 1957 Mys 1 (FB). 


11. Charge under Rent Act. 

-S. 100—Charge for payment of rent. 

Where by a jaminnama a share of A’s patni interest 
is made security for the payment of money to B in 
respect of the dar-patni rent, the contract amounts to 
a charge within S. 100. 54 Cal W N 601 : ILR 
(1951) 1 Cal 507 : A r R 1950 Cal 323 (324) (Pt A) 
(Pr 0) (DB). 

-S. 100 — Malabar Tenancy Act (14 of 1930), 

S. 41 — Assignee from jenmi — Is not entitled to 
charge. See feoancy Laws — Malabar Tenancy Act 
(14 of 1930), S. 41. 1963 Ker L T 884. 

G —S. 100—Lease for a year—Rent fixed payable at 
stated time — Lessee creating charge on another pro¬ 
perty by way security for payment of reot—Expiry of 
term — Lessee continuing in possession by virtue of 
statutory tenancy created under S. 4, Cochin Verum- 
pattomdars Act — Charge held operative so long as 
statutory tenancy lasted. See T. P. Act (1882), S. 105. 
A I R 1902 Ker 58 (FB). 

-Ss. 100, 52 — Orissa Tenancy Act, S. 74—Charge 

under is not a charge under S. 100 T. P. Act — Exe¬ 
cution proceeding — S. 52, T. P. Act not attracted. 
See Tenancy Laws—Orissa Tenancy Act (2 of 1913), 
S. 74. AIR 1951 Orissa 41 (DB). 

-S. 100—“Charge” — Interpretation of — Suit for 

Mukarrari rent not hit by mischief of S. 4(d)—Decree 
obtained after vesting of proprietary rights in State- 
No right to bring tenure to sale under S. 05 Bihar 
Tenancy Act. See Tenancy Laws — Bihar Land Re¬ 
forms Act (30 of 1950), S. 4 (d). 1962 B L J R 928 i 
ILR 42 Pat 687. 

-S. 100—Applicability—“Charge”—Bihar Tenancy 

Act, S. 05 — Charge under for rent is not such a 
charge as defined in S. 100, T. P. Act. See Transfer 
of Property Act, S. 52. AIR 1952 Pat 9 (DB). 


12. “And the transaction does not amount 

to mortgage.” 

-S. 100—Charge and mortgage—Distinction. 

A charge must be distinguished from a mortgage as 
defined in the Act, more specially from a simple 
mortgage. In every mortgage there must be a transfer 
of an interest in specific immoveable property, while 
in the case of a mere charge, no interest is transferred 
nor is it necessary that the property to which it 
relates should be specific. A charge differs from a 
mortgage not only in form but in substance. A plea 
°*,purchase for value without notice, for instance, 
aUhough it may be perfectly good against a chage 
will be wholly unavailing against a mortgage. 1950 

117 (128) (Pt N0S 802 ' A 1 " 1950 NaS 


ao. iransrer invalid as a mortgage, whether 
operates as a charge. 

' s : 1SJ’^Mortgage by deposit of title deeds invall 
Exhibit C by promising a mortgage in future di 
not create a lien either immediately or when the coi 
aition precedent for the performance of the promi; 
came into being — Mortgagee entitled to get a mone 

L J 494°“ y * Se0 T ‘ P * AOt (1882)> S * 58 ‘ 1963 K( 
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14. Mortgage or charge. 

Clause in deed securing payment of debt 

bpecinc immovable property encumbered with pay¬ 
ment of debt—In case of default debt recoverable by 

if |. P r0 P erf y—Executants made jointly and seve¬ 
rally liable—Deed held was simple mortgage and not 

fSJ- S f*i.? ee , Transfer of Property Act (1882), S. 58. 
lybo All L J 1104. 

15. Creation of charge—Writing and registration. 

Ss. 100, 4, and 59—Scope—Charge on immovable 
property—Amount secured exceeding Rs. 100—Com- 
pulsorilv registrable. See T. P. Act (4 of 1882), S. 4. 
A I R 1962 All 101 (DB). 

—S. 100—Mortgage by deposit of title deeds equit¬ 
able mortgage — Essentials — Agreement to execute 
mortg?ge in luture in case amount due on promissory 
note was not paid accompanied by handing over of 
title deed of property agreed to be mortgage—No 
equitable mortgage or lien created. See Transfer of 
Property Act (1882), S. 58. I LB (1963) 2 Ker 60. 

7““S. 100—Jenmon lands—Charge on kanom hold¬ 
ing—In respect of Jenmon lands there is a charge on 
the kanom holding for the michavarom and other 
dues payable under the kanapattom—For the creation 
of a charge no particular form and words is necessary 
—Suit for claim or raischavarom would be governed 
by Art. 132 and not by Art. 116 of the Limitation 
Act. See Limitation Act (1908), Art. 118. 1956 Ker 
L T 313. 

-Ss. 100, 59 — Creation of charge — Stamped and 

registered deed necessary — (Stamp Act (1899), S. 2 
(17), Art. 32). AIR 1956 Mad 434 (437) (Pt B) (Pr 10) 
(DB). 

-S. 100 — Creation of charge — Registration — 

(Registration Act (1908), S.;17). 

Registration of a document is no doubt notice of 
transaction regarding a property to the person 
acquiring such property or any part of or share or 
interest therein. If by agreement of parties a charge 
is created then under the provisions of the amended 

S. 100 of the Transfer of Property Act it can be done 
only by a registered document. But there are other 
ways and methods by which charges can be created. 
For example a charge can be created by the operation 
of law, by an award of the arbitrators and by various 
other means. 

In such cases the last clause of S, 100 of the Act 
which says that a bona fide purchaser without 
notice of the charge is protected would come into 
play, and therefore that clause does not -become 
meaningless by requiring registration to create a valid 
charge by agreement of,parties. So it is not possible 
to say that charge can be orally created‘because 
of the last clause of S. 100 after the amend¬ 
ment of that section. AIR 1939 Mad 202 : (1939) 1 
M L J 185, Followed, AIR 1955 N U C (Mad) 3153. 

-Ss. 100 and 59—Amendment of Para. 1 of S. 100 

—Effect—Section 59 is not made applicable—Charge 
can be made orally, but if made by document, it 
must be registered. 

By the amendment of Para 1 of S. 100, the law was 
not intended to be altered, but the amendment was 
made to show more clearly what the rights and liabili¬ 
ties of a charge-holder were to be. The amendment 
did not have the effect of briDgiDg in its trail S. 59, 

T. P. Act so that a charge could only be made by a 
registered document attested by • two witnesses as is 
the case with a simple mortgage. If the provisions of 
S. 59, are extended to charge it becomes at once 
apparent that all charges, irrespective of the amount 
secured, must be made also by a registered document. 
Now, if this be 'the case, the equitable doctrine of 


notice, which is put in with such circumspection in 
the second paragraph of S. 100 of the Act becomes 
meaningless. Under S. 3 of the Act there will always 
be notice of charge because of registration. The result 
therefore is that oral charges can still be made, 
though if a charge is made by a document the docu¬ 
ment must be registered : A I R 1939 Mad 202 and 
AIR 1940 Mad 140. Not foil.; AIR :1948 Nag 311. 
DistiDg. 1950 Nag L J 111 : I L R (1949) Nag 802 : 
AIR ly50 Nag 117 (124, 125) (Pt£C) (Prs 32. 38, 39). 

7 —S. 100 — Registration Act (1908), Ss. 17 and 49— 
Unregistered deed creating further charge on mort¬ 
gaged property—Oral evidence of terms ot document 
not admissible in evidence—Evidence Act (1872), S. 9. 
See Registration Act (1908), S. 17. AIR 1952 Pat 73 
(DB). 

"^S. 100—Creation of charge—Requirements. 

The creation of a charge does not require the use 
of a particular form of words and a charge may be 
created even though the word “charge” is uot used. 
All that is required is that the intention that the pro¬ 
perty shall be security for the payment of money is 
made clear and that the transaction does not amount 
to a mortgage that is to say, there is no transfer of 
an interest in the property. ILR 30 Pat 613: AIR 1951 
Pat 254 (255) (Pt A) (Pr 4) (DB). 

-S. 100—Document creating charge failing as 

lease. 

No particular form of words is necessary for the 
creation of a charge, and it is sufficient it, having 
regird to all the circumstances of the transaction, it 
shows an intention to make the propeity ^security for 
the payment of the money mentioned therein. Thus, 
where a document, in clear terms, creates a charge, 
even if it fails as a lease, it can still be treated as 
creating a charge on the leasehold property AIR 
1950 Pat 478 (4e0) (Pt C) (Pr 7) (DB). 

-Ss. 100 and 4—‘So f»r as may be’ — Creation of 

charge — Writing and registration — Necessity— 
(Registration Act 1908, S, 17). 

By S. 100, T. P. Act all the provisions of the 
Transfer ;of Property Act which precedes S. 100 
have been-made applicable ‘so far as may be’to a 
charge. The words 'so far :as may be’ have Dot the 
effecc of taking S. 59 out of the purview of S. 100. 
S. 100 applies all the provisions of the Act with re¬ 
gard to a simple mortgjge to a charge, unless a parti¬ 
cular provision is incompatible *with a charge. 
Registration is surely not incompatible. S 17, 
Registration Act requires a charge for Rs. 100 or 
upwadrs to be registered, and by virtue of S. 4 T. P. 
Act, S. 59 has now to be read as beiDg supplemental 
to S. 17, Registration Act. It follows that if the 
principal money secured by the charge is Rs. 100 
or more, the charge can be effected only by a regis¬ 
tered instrument signed by the debtor and attested 
by at least 2 witnesses. AIR 1939 Mad 202 : (1939) 1 
Mad L J 185 and A I R 1940 Mad 140 : (1940) 1 Mad 
L J 992, Rel. on. I L R (1959) 9 Raj 331 : 1959 Raj 
L W 209 : AIR 1959 Raj 143 (143) (Pr 5). 

-S. 100—Charge when extinguished. 

The charge already created in favour of (he credi¬ 
tor would continue to subsist so long as the same has 
not beeD extinguished or abandoned by express words 
to that effect. 

Where a lease deed executed by a mortgagor in 
favour of the mortgagee contained an express stipu¬ 
lation that the lessor could recover the arrears of 
pattom as a charge on the properties aud subse¬ 
quently the mortgagor surrendered the lease by exe¬ 
cuting a deed of release wherein he mentioned all the 
dues under the mortgage and .the arrears of pattom 
and gave a fresh understanding to pay the amounts 
as soon as possible. 
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Held that the undertaking had not the effect of 
extinguishing the charge created by the >ear!ier deed 
in the absence r of aDy words or expression in the 
latter deed suggesting such intention of the parties. 
('50) 1950/KLT 462 : AIR 1931 Trav-Co 17 (19)(Pt A) 
(Pr 4) (DB) 

16. Fights and liabilities of a charge-holder. 


case imputed to subsequent mortgagee. See Transfer 
of Property Act, 1882, S. 3. AIR 1964 Bom 1 (DB). 

-S. 100, paragraphs 2 and 58 and 5— Subsequent 

mortgage of property for consideration and without 
DOtice of prior charge created over said property — 
Such mortgage prevails over charge — Mortgage is 
transfer ot property in hands of mortgagee— "In 
hands of a person”—Meaning of. 


-S. 100—Simultaneous charge created in respect 

of two different acts of parties means two charges— 
Property sold in auction in enforcement ot one 
charge—Other charge does not get extinguished — 
(C. P. Code(l908), O. 34. R. 15). 

When a simultaneous charge is created in respect 
of two different sets of parties it means that two 
charges are created one in favour of each set and 
especially so, when the parties are diQerent. Again 
when the charges created are also in respect of two 
different amounts payable by the judgment-debtor, it 
cannot be said that the charge is one and the same or 
that it is single and indivisible. 

It is but reasonable, on the ether hand, to construe 
the simultaneous charge as two charges created in res¬ 
pect of two different sets of individuals and in respect 
of two different .amounts. When two charges ate 
coated in respect of two different amounts it means 
that the two sets of individuals are entitled to enforce 
the charge created in their favour separately and inde¬ 
pendently, though it may be against one and the 
same judgment-debtor and in respect of the self-same 
properties. 


When there existed two charges, one of whic 
alone was sought to be enforced and the propertie 

o? U l to sa * e * Q en f°rcement of the charge, th 
other charge does not get extinguished where th 
party entitled to that charge has not sought t 
enforce it. nor any property brought to salein execu 
w? °* tbat charge. 68 Mad L W 755: (1955) 

J* L J . 6 .L 8 'I 955 Mad W N 750 : I L R (1956) Ma 
697 : AIR 1956 Mad 67 (69) (Pt A) (Pr 9) (DB). 


i j 8, ~ Severance of reversion — Partition c 

land subject to mulgeni lease — Integrity of chare 
tor rent on land created under lease deed broken an 
rent also proportionately partitioned. See Landlor 
and Tenant. AIR 1961 Mys 171. 

T~ S ‘ 1 ?°7 Pa . rtition decree — Some alienations b 
ci rt r0r c decIared invalid — D. an alienee in posse: 
sion ot certain property on declaration of alienatio 
to be invalid directed to surrender property to plair 
on o ,? . er "“Price paid for property made charg 

can US0 ber possession as shiel 
against plaintiff s attempt to gel possession-Before 1 

L ed deliver P° ssess »on, she can clair 
(Pr 4)(DB^ erCharg0, AIR 1952 Tra v Co 539 (53S 


17 . Priority among charge-holders. 

- Sc °Pe-Partition Decree-Provision 
i y '~ Ll6 - Q °f. C i harg A, in * avour o! member may 
«*S£ SS A 0r lm i? ed “'_ Cfiar g 0 takes precedence o 

1957 S C 577 ^ ranCe * S66 Hlndu Law -Partition. A 
-S. 100-Partition—Provision for owelty—Chai 

nn^ a L Ure ° f 7 P ' ,0 i ity between charge of owe 
and charge under indemnity clause. See Hindu L 

Partition. 1958 Ker L T 41 1 1958 Ker L J 230. 

18. Transferee for consideration-without notice, 

—-S. 100, Para. 2—“Without notice of theehari 
—Charge created on immovable pioperty-Constri 

^^° f r Ch r g6 rcg * tered bu t particulars i 

Act-ThU kept under S ‘ 55 of Reglstrati 
Act There can. be no constructive notice in su 


Section 100 of the Transfer of Property Act, lS82 t 
provides that no charge can be enforced against any 
property (1) in the hands of a person, (2) to whom 
such property has been transferred, (3) for considera¬ 
tion and (4) without notice of the charge. The word 
“property” has been used here in a comprehensive 
sense. Hence a transfer which may either be of the 
entire property or of any interest in the properly must 
be held to be a transfer. Even if the transfer only 
relates to some small right or interest in an immovable 
property, then it must be regarded as a transfer of 
immovable property.'(1835) 42 R R 271 (276) and 
ILR 29 All 385 (FB), Rel. on. 

Under S. 58 a mortgage is the transfer of an interest 
in soecific immovable property. A mortgige therefore 
must be regarded as a transfer of an interest unlike 
a charge which only creates a right .to obtain the 
recovery of the money out of tne property over 
which a charge is created. 

Where, therefore the subsequent mortgage is for 
consideration and without notice of the prior charge 
the subsequent mortgage prevails over the prior 
charge created on tne same property in favour 
of the other creditor of the mortgagor. 65 Bom L R 
510 i ILR (1963) Bom 509 : 1963 Mah L J 756 i AIR 
1964 Bom 1 (3) (Pt A) (Prs 6, 8) (DB). 

-S. 100. Paragraph 2 — “Such property has been 

transferred ’—Construction of. 

It is not correct to argue that the words “such pro¬ 
perty” mean immovable property which has been, 
charged in the earlier part of the section. This, 
cannot be so for the ordinary rule of construction 
is ad proximum antecedent fiat relatio nisi impediatur 
santentia. The word “such" is a relative word and it 
applies to the: nearest antecedent noun in the same 

sentence, i.e., to “any property in the hands.’* 

and this is made more clear by the words “has been 
transferred” after the word “such”. The word “such’* 
can have no relation to something which is mentioned 
in the first part of the section. 65 Bom L R 510 : ILR 

flp® 3 ) 509 : 1963 Mah L J 756 « AIR 1984 Bom 
1 (3) (Pt C) (Pr 8) (DB). 

■—S. 100 —Scope—Does not control S. 55 (6) (b)— 
Charge for earnest mmey due from defaulting seller 
—Not subject to S. 100, as to notice-Charge can be 
enforced against purchaser from seller irrespective of 
the question whether the purchaser under the seller 
had or had not notice of the charge. See Transfer of 
Property Act, Sections 55 (0) (b) and 100. AIR 1952 
Bom u 7 . 

—S. 100 — Transferee for consideration without 
notice. 


•• ..Auvwvic a transrer or an interes 

in any specific immovable property and such a charg 

S Q A°* be ® nforced ag,i “ st a P r °P 0rt y ^the hand 

T ab ° na £ , J£i rchaser for value without notice 
AIR 1951 Cal 398 (399) (Pt C) (Pr 12) (DB). 

rrl*Aw!?! an ff P (6 li (b) r Buyer>s charge uade 

b. 55(0) (b)—Enforceable also agiinst oerson claim 
o ng ~ n 5 0r se " er irrespective ot question of notice 
See T. P. Act (1882), S. 55(0) (b). 1962 Ker L J 725. 

— S. 100— Charge created by compromise decree - 
Decree not satisfied-Purohaser of charged properb 

rU i e of , ls P 0ndez,s irrespective d 
whether the purchase is a bona fide transaction o 
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not so long as the decree is not satisfied and is kept 
alive. He does not get any assistance from proviso to 

?hK 0 *\ T ^\ Ac in See T - p - Act < 1882 )- s - 52 - A 1 R 

19o3 Mad 71 (DB). 

' 7 8 £‘ 100, Proviso 52 — Applicability — If subject 
So S. 52 Charge created by compromise decree — 
i. urcoase for value and bona fide pendiog execution 
—If comes within proviso to S. 100. 

In a suit by plaintiff (Appellant) in Court C for 
partition of joint family properties a compromise 
decree tSth October, 1928) was passed under which 
the plaintiff was to be paid Rs. 0,000 in lieu of his 
claim of which Rs. 4,000 was made payable in a 
particular Tamil month of 1934 and the balance to be 
paid in instalments. Further for due performance of 
the decree a charge was created over the suit pro¬ 
perties including three items lying within the juris¬ 
diction of Court N. 

After several execution petitions for transfer of 
decree to Court N ultimately on 13th July, 1946, 
order was passed. Earlier than actual transmission an 
execution petition was filed in Court N. But on the 
same day. i.e., 13th July the Judge in Court N passed 
an order for return of the execution petition for pur¬ 
poses of production of a copy of decree. 

On representation on 19th July, 1946, with an 
endorsement that the decree will be filed later on, 
properties lyiDg within the jurisdiction of N were 
brought to sale. But earlier one of the defendants 
has sold this very same properties to others who 
came forward with claim petition against the execu¬ 
tion of the decree, 

Held, that reading S. 100 in conjunction with S. 52 
of the Transfer of Property Act, the purchaser for 
value without notice of the charge acquires right 
only by virtue of the proviso, to S. 100 (as amended) 
only in cases where there is no other provision of 
law governing such a charge. The purchaser of pro¬ 
perties subject to a charge created by compromise 
decree the satisfaction or discharge of which has not 
been obtained or has not become barred by limitation 
doe; not get any assistance from the proviso to S. 100 
of the Act even though he is a purchaser for value 
without notice of the charge. So long as the decree 
is not satisfied and is kept alive the purchase is hit 
by the principle of lis pendens, irrespective of whe¬ 
ther the purchase is bona fide or not. (1945) 2 M L J 
57 ; ILK (1945) Mad 726, Foil. The appellant is en. 
titled therefore to proceed against properties in the 
bauds of purchasers bona fide without notice. 

(2) That the Court to which the decree was trans¬ 
ferred for execution could entertain the execution 
petition even before the order of transmission is 
made 2 nd a copy of the decree is received: 1952 
Mad VV N 817 : 65 Mad L W 729 : (1952) 2 M L J 
047 : AIR 1953 Mad 71 (72) (Pt B) (Prs 6, 8). 

19. Charge whether binds auction purchaser. 

<9-S. 100—Auction sale — Irregularity in not pro¬ 

claiming charge — Charge becoming unenforceable 
by virtue of S. 100 — Whether injury suffered by 
charge holder is substantial is a question of fact. See 
Civil P. C. (1908), O. 21, K. 90 (1), Proviso. AIR 1965 
SC 834. 

-S. 100 — Execution sale. 

The expression "transferred for consideration” in 
S. 100 is wide enough to include an auction sale in 
execution of a decree. 

A bona fide auction-purchaser at the sale in execu¬ 
tion of the decree without notice of an equitable 
charge is not bound by any equitable right or claim 
upon the property binding on the judgment-debtor. 

ILR (1940) All 069; 13 Luck 101, Rel. on. ILR 31 Pat 
722: 1953 B L J R 137 : AIR 1953 Pat 58 (60) (Pt C) 
<Pr 5) (DB). 
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--S. 100 — Transferee for consideration — Without 

notice of charge—Unpaid vendor’s charge—Does not 
bind auction purchaser. See Transfer of Property 
Act (1882), S. 2 (d). AIR 1960 Punj 296 (DB). 


20. Enforcement of charge. 

-S. 100 — Declaratory decree—Creation of charge 

but no direction in the decree about the sale of the 
property in enforcement of that claim—A separate suit 
tor its enforcement necessary. See Civil P. C. (1908). 
S. 2 (2). AIR 1957 7 All 575 (DB). 

-Ss. 100, 92 and 82 — Limitation Act, Art. 132 — 

Redemption by co-mortgagor—Suit for contribution 
—Starting point of limitation —Depends on nature of 
right sought to be enforced — Claim for only contri¬ 
bution by enforcing charge therefor — Limitation 
begins from date of payment. See Limitation Act 
(1908), Art. 132. AIR 1964 Bom 284. 

-S. 100 - Civil P. C. (1908), O. 34, Rr. 14 and 15 

— Not applicable to enforcement of charge where 
charge is created by decree and is enforceable in exe¬ 
cution under the terms thereof — No suit is neces¬ 
sary is that behalf. AIR 1953 Cal 676 (680, 681) 
(Pt D) (Prs 16,21) (DB). 


-S. 100 — Charge created by decree — Enforce¬ 
ment of - (Civil P. C. (1908), O. 34, R. 15). 


If a charge falls under the section then it can be 
realised by a suit for sale as if it were a simple mort¬ 
gage. A charge created by a decree does not fall 
within the section. AIR 1950 Mad 07; (1955) 2 Mad 
L J 618. Followed; (1954) 2 M L J 13 (S N), Not 
followed. Even in cases of charges created by decrees 
a distinction has to be borne in mind with regard to 
the mode of enforceability. If the decree is execut¬ 
able, a charge created by it can be enforced in exe- 
cution. No particular form of words is necessary to 
create an enforceable charge and all that is required 
is that there must be clear indication of the property 
being made security for the payment of money. AIR 
1940 Cal 93 and AIR 1939 Nag 118, Followed. 

If on the other hand the decree creating the charge 
is merely declaratory, the decree-holder is not en¬ 
titled to sell the property in execution but must file 
a suit to enforce the charge. AIR 1918 Cal 705 and 
AIR 1932 All 439, Followed. 


Therefore the charge created by the maintenance 
decree which on the facts of this case did not tail 
under S. 100 could be enforced by sale of the pro¬ 
perties in execution. AIR 1958 Mad 23 (25) (Prs 7, 
9,10). 


—Ss. 100 and 67—Civil P. C. (1908), S. 11 -Decree 
rsale to enforce charge passed in prior suit—Decree 
at executed—Second suit for sale to enforce ch^arge 
not barred. See Civil P. C. (1908), S. 11. AIR l9o3 
a a a® mm 


S. 100 - Civil P. C. (1908), O. 23, R. 3 -Compro- 

creating a charge - Want of attestation does 
affect validity of decree passed on it—Execution 
he decree cannot be objected to by the party- i>ee 
il P. C. (1908), 0.23, R. 3. AIR 1952 Mad 163. 

-S. 100 - Civil P. C. (1908), S. 47 - Decree 

table of execution—Decree for maintenance made 
rge on properties—Not a mere declaratory decree 

3an be executed straight way without a regular 
r _D n /lUftQl Q i!7 TT.R M Cut 85. 


-S. 100-Creation of charge by operation of law— 

Mode of its enforcement—Any decree obtained tor 
the recovery of that money, must in law, be a decree 
enforcing that charge—S. 100 applies to a ebarg 
created by operation of law. Se ® MunicipaUties 
Patna Municipal Corporation Act, 1951 (13 ot 
S. 144. AIR 1955 NUC (Pat) 4580. 
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—S. 100—Decree creating charge — Charge does 
not come within the scope of S. 100—Executability— 
Sale in execution of charged property premissible— 
Charge need not be enforced by a separate Suit. See 
Civil P. C. (1908), S. 38. AIR 1957 Punj 92. 

-S. 100—Charge created by compromise decree — 

Fresh suit to enforce it is not necessary—Charged 
property can be brought to sale in execution of 
decree — No fresh attachment is also necessary See 
C. P. Code (1908), O. 34, R. 14. AIR 1963 Tripura 46. 


21. Sale in execution of a charge decree— 
Whether extinguishes the charge. 

100 — Charge — Applicability of provisions 
applicable to simple mortgage—Extent of. 

All provisions relating to a simple mortgage do not 
necessarily apply to a charge. They apply only ‘so 
far as may be’. Different considerations arise wheD a 
charge is of a recurring nature. Whenever a property 
is made subject to a charge of a recurring nature, the 
charge remains attached to the property and can be 
enforced against it in the hands of any one who 
happens to be, for the time being possessed of it 
irrespective of the fact that on previous occasions it 
had been sold in enforcement of the same charge. 
AIR 1940 Cal 00 and AIR 1933 All 934, Rel. on. AIR 
1957 All 575 (585, 586) (Pt F) (Prs 46, 47) (DB). 

-S. 100-Decree for maintenance creating recurr¬ 
ing charge on ceatain property—Sale in execution 
is not free from encumbrance as in case of mortgage 
decree—Property can be sold each time future main¬ 
tenance becomes due — Sale proclamation not stating 
that property was subject to recurring charge— Does 
not operate as estoppel. See Civil P. C. (1908), O. 34, 
R. 15. AIR 1964 Mys 40. 


22. Charge created by a decree. 


-Ss. 100 and 52 -Civil P. C. (1908), S. SB-Decla¬ 
ratory decree creating simply charge on property but 
not directing the sale of the property in enforcement 
of the claim—Results that follow from such decree 
are (i) Question of notice assumes importance; (ii) The 
transferees will not be subject to the doctrine of lis 
pendens and (iii) it is possible that the right of suit 
may become barred and the original decree declaring 
charge may thus be extinguished as against the defen¬ 
dant against whom the right of suit has become 

See Civil p * c - *(ly08). S. 38. AIR 1957 All 
o75 (DB). 


• S. 100—Decree creating charge (Charge). 

Where there is no compromise or award and the 
decree, as in the case of a maintenance decree declar¬ 
ing a charge In favour of a Hindu widow, creates a 

cl “TO f °f. the , first llme b y own force it cannot be 
saw mat the charge was created by ‘-act of parties” 

or by operation of law” within the meaning of first 

paragraph of S. 100 . B 

Where an order for sale of the property in enforce- 
ment ot the -charge is made, a definite interest is 
created in favour of the judgment creditor. Such an 
order is binding not only against the judgment debtor 
but also against his privies including purchasers for 
value without notice. 


(Per Malik C, J.) — Though a charge created by 
decree is like any other charge and is not enforceabl 
against a transferee for consideration without notlci 
where the decree directs the sale of the property, th 
property can be sold in execution even in :the hand 
ot a transferee from the judgment-debtor and th 
transferee cannot plead that he had no knowledg 
tnat a decree for sale had been passed against hi 
AI R 1943 Oudh 354 (FB), Dlsseni 

v - ^ undar Mt - l0 5l All L J 39 I 195 
All W B (H C) 225 i ILR (1953) 1 All 284; AIR 195 
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All 141 (145. 149, 151) (Pt B) (Prs 18, 39, 40, 49) 
(FB). 

Q —S. 100—Declaratory decree (Charge). 

A declaratory decree, though creating a charge, 
does not order the sale of property and so long as an 
order for sale has not been passed, the interest created 
by the charge remains a nebulous one not available 
against a purchaser for value without notice. Mahesh 
Prasad v. Mundar, Mt. 1951 All L J 39: 1951 All WR 
(HC) 225 : ILB (1953) 1 All 284 i AIR 1951 All 141 
(151) (Pt D) (Pr 50) (FB). 

-S. 100 — Suit to recover simple money debt — 

Creation by decree of charge over immovable pro¬ 
perty of debtor—No right in immovable property in 
suit is involved — S. 52 is not attracted. See Transfer 
of Property Act (1882), S. 52. AIR 1964 Bom 1 (DB). 

Q —S. 100—The order of appointment of a receiver 
in an action of a simple mortgagee or an equitable 
mortgagee to recover the mortgage amount with 
a direction to him to bring in the rents and profits 
from the hypothec! to the credit of the suit without 
an order of appropriation or allocation in favour of 
the mortgagee does not amount to ‘a charging order 
in favour of the mortgagee. See Civil P. C. (1908), 
O. 40, R. 1. AIR 1962 Mad 59 (FB). 


-S. 100—Applicability—Charge created by decree. 

A charge created by a decree does not come within 
the scope of S. 190, Transfer of Property Act. It 
cannot be a charge creited either by act of parties or 
by operation of law. It is altogether a different cate¬ 
gory not contemplated by S. 100, Transfer of Property 
Act, and hence an auction-purchaser cannot take 
advantage of his purchase of the property sold in 
enforcement of the charge created by the decree to 
the detriment of the other charge created by the 
same decree but which is still subsisting and which 
is yet to be enforced by the party in whose favour it 
W3S created. AIR 1940 Mad 51 : (19451 2 M L J 388, 
Dissented from. 68 Mad L W 755 : (1955) 2 M L J 
618 : 1955 Mad W N 750 « ILR (1957) Mad 697 » 
AIR 1956 Mad 67 (72) (Pt B) (Pr 20) (DB). 


•S. 100—Expression ‘act of parties' and ‘operation 
of law’ — Meaning of—Charge created by decree— 
Doctrine of notice applies, 

The phrases 'act of party 1 aod ‘operation of law* 
must be read as exhaustive of all ways in which rights 
of '.parties can be affected. 'Law* has been defined as 
the commands of him or them that have coercive 
power,’ and in this generic sense an order of Court is 
‘law’ between the parties, and the resulting relations 
of the parties are governed by law, and not by treaty 
between them. This being so. it cannot be said that 
decrees are outside the pale of law or operation of law, 
and the doctrine of notice would normally apply to 
decrees or orders creating charges. 

Where, therefore, after passing of a money decree, 
the parties entered into an iagreement whereby the 
decretal amount was made charge oa certain immov- 

ab 0 ;c p j opeity j°^ tbe l ud g m0nt *aebtor and the Court 
certified the adjustment by its order, it was held that 
the charge created by the order of the Court was one 
withm S. 100. T. P. Act and was not binding on a 
bona fide purchaser without notice of It. The same 

result would follow even if the charge was not 
regarded as one created by decree. The order record. 
Ing the adjustment could not be regarded as more 
than a declaratory order following a compromise 
between the parries. The agreement itself made the 
charge as one by act of parties and its subsequent 

sea a.urA*srtg su t m , 

is; saw war “• *« m «* 
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“—S. 100 — Applicability — 
decree. 


Charge 


created by 


A charge created by a decree does not come within 
the scope of S. 100 as it is neither a charge created 
by the act of the parties or a charge created by ope¬ 
ration of law. A I R 1950 Mad 07 : (1955) 2 Mad L J 
618 and AIR 1945 Pat 278 and AIR 1948 Pat 1S9 and 
A I R 1940 Nag 163 followed; A I R 1943 Oudh 354 
FRjand A I R 1943 Bom 414, Not followed. ILK 
(19o/) PuDj 938 i AIR 1957 Punj 92 (95) (Pt C) 


23. Payment in the nature of salvage, 

—9. 10(1—-Payment in nature of salvage. 

\\ here a person pays money in order to restore the 
property to its proprietor, he has a lien on the pro¬ 
perty known as salvage lien and shall hold possession 
till he is paid up by the owner. (’51) 17 Cut L T 
157 i AIR 1953 Orissa 103 (104) (Pt B) (Pr 6). 

24. Hindu widow’s right of maintenance. 

• -—Ss. 100, 52 — Suit for asking the charge for 
maintenance on property —Right to immovable pro¬ 
perty is directly and specifically in question—Charge 
—(Lis pendens) — I L R (1939) All 885 : A I R (26) 
1939 All 687 :185 I C 597, Overruled. 

Decree creating charge on specific immovable pro¬ 
perty and is executable one—A transferee of the pro¬ 
perty before the decree is fully satisfied is bound by 
the decree irrespective of the fact that he had no 
notice of the charge—See T. P. Act (4 of 1882), S. 52. 
AIR 1951 All 141 (FB). 


A charge created by a decree would be one by 
operation of law only where the decree merely em¬ 
bodies a charge which exists in law apart from the 
decree itself. If a decree embodies a charge which 
has no existence in law independently of the decree 
itself, this would be outside the definition of S. 109 
of the Transfer of Property Act. A Hindu widow’s 
right to maintenance is not, however, in the fullest 
sense of the term, a charge on her husband's estate, 
though *-he has a right to be maintained out of that 
estate. That being so. a charge for the payment of 
maintenance of a widow out of her late husband’s 
estate, though created by a decree, may from one 
point of view be said to be one by operation of law 
and from another point of view one not by operation 
of law but be a decree only. It has a double character 
and is distinguishable from one which is merely an 
instrument creating a charge and not at the same 
time a decree. If it were merely an instrument creat¬ 
ing a charge, it could be enforced only by a suit 
according to the first para, of S. 100 but as it is at 
the same time a decree, it is capable of execution 
according to the provisions of law. That makes a 
charge created bv a decree enforceable in execution. 
60 Cal VV N 1080 i A I R 1957 Cal 204 (208) (Pt A) 
(Pr 12). 

—-Ss. 100, 52 and 39—Civil P. C. S. 151 — Interim 
maintenance can be granted in fitting cases under 
S. 151, Civil P. C. — Maintainance in the case of a 
Hindu widow is not a charge on the estate of her 
deceased husband until it ’S filed and charged upon 
the estate by a decree by agreement. — (Hindu Law 
—Maintenance). See Civil P. C. (1908), S. 151. AIR 
1955 Mad 571. 


#-Ss. 100, 82 — Charge created by decree — If 

created by operation of law— Maintenance charge on 
A and B items of property belonging to X and Y, 
respectively—Maintenance recovered from X—Right 
of X against transferees of B properties—S. 70, Con¬ 
tract Act—Applicability, 

Section 100 is restricted in its operation to two 
categories of charges, namely those created by act of 
parties and those created by operation of law. 
Charges created by decrees of Courts are not includ¬ 
ed. Such charges are not charges created by opera¬ 
tion of law. A I R 1951 All 141 (FB); A I R 1956 Mad 
67; A I R 1958 Mad 23, followed; A I R 1919 Mad 
894; A 1 R 1918 Mad 668; 33 Mad L J 601; A I R 
1940 Nag 163; 169 Ind Cas 169 (Nag); A I R 1945 
Pat 278; A I R 1946 Pat 216; A I R 1948 Pat 199; 
A I R 1939 All 579; A I R 1957 Cal 201; A I R 1957 
Pun| 92, Rel. on. AIR 1943 Oudh 354 (FB' ; A I R 
1943 Bom 414; (1947) 1 Mad L J 234; A I R 1946 
Mad 51 an l A I R 1950 Mad 396; (1950) 1 M L J 83, 
Dissented from. 

Where by a decree a maintenance charge was 
created on items A and B of properties belonging to 
X and Y respectively and the maintenance was re¬ 
covered from X only. X cannot file a suit for contri¬ 
bution against the transferees of B properties. He 
is not entitled to the benefit of S. 82 read with 
S. 100, T P. Act. X cannot also invoke the aid of 
S. 70 of the Contract Act. There is no personal 
liability in a matter of this kind. If S. 82 of the 
Transfer of Property Act has no application by virtue 
of the charge not coming within the scope of S. 100, 
transferees of B are not obliged to make any payment 
and consequently they cannot be said to have derived 
any benefit from the payment made by the plaintiff. 
A I R 1931 Pat 394, Disting. Rajah Bommadevara 
Naganna Naidu v. Rao Janardhana Krishna Rangarao. 
ILK (1959) A P 511 : 1959 Andb L T 474 » (1959) 2 
Andh W R 105 : \ I R 1959 Andb Pra 622 1625) 
(Prs 21, 22,24) (FB). 

-S. 100—Charge created by decree — Enforceabi¬ 
lity in execution. 


-Ss. 100 and 39 — Right to receive maintenance 

does not create a charge on the property unless there 
is an agreement or a decree-(Hindu Law—Mainten¬ 
ance). See Transfer of Property Act (4 of 1882), 
S. 39. A I R 1956 Nag 138 (d) (DB). 

-S. 100-Tenancy Laws— Orissa Estates Abolition 

Act (1 of 1952), S. 18(1) (b) — ‘Charge’ — Meaning- 
Transferability of tenure is not a test to determine 
‘charge’—Monetary allowance in lieu of maintenance 
—Allowance paid out of estate is ’charge’ on estate. 
See Tenancy Laws — Orissa Estates Abolition Act (1 
of 1952), S. 18 (1) (b). (’05) 31 Cut L T 932. 

25. Nankar and Dahyak rights. 

-S. 100 — Nankar rent is a charge on property in 

respect of which it is payable—A I R 1938 Oudh 84, 
Rel. on. — Proprietary interest sold in execution ot 
nankar rent decree sale should have put the auction- 
purchaser on enquiry—A I R 1953 Pat 5S, Dist. Ain 
1961 Pat 291 (292, 293) (Prs 11,12, 13). 

SECTION 101 

@-Ss. 101, 111—Merger—Lakh raj and mokarrari 

—Grant of entire village in mokarrari under single 
cod tract — Devolution of lessee's interest by inheri¬ 
tance on different branches — Purchase by member 
of one branch of share in the lakhraj interest from 
some of the lakhraj holders —His mokarrari interest 
if merges in the lakhraj interest to that extent—Parti¬ 
tion inter se between lessees and lessors — If affects 
question of merger. 

If the lessor purchases the lessee's interest, the 
lease no doubt is extinguished as the same man 
cannot be at the same time both a landlord and a 
tenant but there is no extinction of the lease if one 
of several lessees purchases only a part of the lessor s 
interest. Where a mauza,is originally granted in 
mokarrari under a single contract of lease and the 
lessee’s interest devolves by inheritance on three 
branches of the original lessee’s family and a member 
of one of the branches purchases an eight anna share 
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in the lakhraj interest from two of the owners of the 
lakhraj holding and such a purchaser never comes to 
own the entire lakhraj interest in the village or the 
entire mokarrari interest therein, there is no coale¬ 
scence of the interest of the lessor and the lessee in 
the whole of the estate which was subject to lakhraj 
and mokarrari interests and, that being so, there can 
be no merger of that person’s mokarrari interest in 
his lakhraj interest. 

Mere purchase by one of the lessees of portions of 
lakhraj would not bring about an extinction of the 
lease or break its integrity as he is only one of the 
several joint holders of the mokarrari interest. 

In law, an inter se partition of the mokarrari 
interest would not affect the integrity of the base aad 
it could not be said that one of the lessees under 
such a partition became a mokirraridac under another 
contract of lease. Similarly a partition inter se among 
the several owners of the lakhraj holding would not 
in any way affect the integrity of the lease in the 
absence of an allegation of a fresh contract between 
the split up owners of the holding and the differeut 
owners of the mokarrari interest. Badri Narain fha 
v. Rameshwar Dayal Singh. 1951 A L J (S C) 20 « 
(1952) S C A 429 : 64 Mad L W 531 : (1951) S C J 
252 (SC) : ILR 30 Pat 664 « (1951) S C R 153 « AIR 
1951 S C 186 (188, 189) (Pt A) (Prs 9,10). 

—Ss. 101, 76 — Auction purchaser in execution of 
prior simple mortgage decree in possession — Subse¬ 
quent mortgagee not a party to suit on prior mort¬ 
gage—His position is that of the mortgagor — Subse¬ 
quent mortgagee not affected by the sale. He can 
treat prior mortgage as existing and can redeem it or 
sue to sen the property subject to it—Liability to ac- 

iTi'ilKM! h a < l908 h O. 34. R. 1). See T. P. Act 
(4 of 1SS2), S. 70. AIR 1956 All 422 (DB). 

T Ss- 101, 111—Merger—Purchase of equity of re¬ 
demption in tenancy land under usufructuary mort¬ 
gage by tbe tenant—No merger of the rights* 

Merger is tbe sinking or drowning of the entire 
lesser interest in a larger one when they come 
together in one and the same person without any 
intervening interest. 

Where the sole proprietor purchased the equity of 
land usufructuarily mortgaged by the 
„ JJ 10 intervening interest of the mortgagee pre¬ 
vented the absolute ownership of the tenancy rights 

vest . In S ia the Proprietor (S. 47 (2) of U. P. 
t enancy Act); thus there was no complete merger of 

529 a P n 4 P A ri T e D ta i r M n o , t0naD ,cy rights. (AIR 1935 Lah 
209 M M °“- ) 1952 A W B < R "> 

oert»ii ( lisirk^ 0rlg !f? Purchasing mortgaged pro¬ 
vider.lian h b 6 of J 11 * “^gage -Partial failure of 

consideration—Remedy of mortgagee. 

! he mortgagee purchased the entire mort- 
gaged property and subsequently It transpires that 

prop™ tv°in W ™ T U,6d k to only "s aona sh^e fo the 

SUE? i y Question, the only remedy of the mort- 

SJ n .V Ure - whete the ™ '“ partial 

damages He hJt Is L to sue the vendor for 

ing th 8 e J l 00 r t ig M t0 bri ng a suit for enforc 

mov tgagee’s 5u«h?« of »i thB mor, W e * though the 
xuurtgagee s purchase becomes effective onlv to the 

S3:r? 

as though the t^ncBrSi^ 6 ^^ in toto ' , the P Qsi tioo is 
when it is j 1 ** never taken place, but 

absolutely laifnrid 6 ° part ,^ e transac tlon cannot be 
osoiuteiy ignored nor can it be ignored to the extent 


of a part and taken notice of in respect of the other 
part. AIR 1930 Pat 404 and AIR 1922 All 70, Rel. on. 
AIR 1952 Cal 749(750) (Pr 5). 

—S. 101 (a? amended in 1929)—Scope—Merger— 
C*ses not covered by section — Determination de¬ 
pends on intention. 

Under S. 101 as it stood before its amendment in 
1929 merger was the rule, subject to certain excep¬ 
tions. Alter the amendment, there is no statutory 
rule of merger which was based upon English Com¬ 
mon law. The question of merger would be deter¬ 
mined on intention depending on the facts and 
circumstances of each case. 

The mortgagor who had sold the equity of redemp¬ 
tion to the mortgagee with a stipulation for its recon¬ 
veyance after a fixed period assigned his right to 
reconveyance to third persons. The mortgagee exe¬ 
cuted a reconveyance in favour of such third party 
purchasers. In a suit for enforcement of the mortgage 
it was contended by such purchasers that the mort¬ 
gage had extinguished by reason of merger : 

Held, that the stipulation for reconveyance of 
equity of redemption from mortgagee to mortgagor 
pointed to an intention against merger. 1961 Mad 
WN 633: (1962) 1 Mad LJ 227 : AIR 1962 Mad 
343 (344) (Prs 2, 3). 

——Ss. 101, 82 — Purchase by mortgagee of portion 
of mortgaged property — There is a merger of the 
rights — Mortgagor can claim — Deduction of mort¬ 
gaged amount in respect of the property sold -(Civil 
P. C. (19 >S), O. 34, R. 2.) See T. P. Act (4 of 188*) 
S. 82. AIR 1958 Mys 43 (DB). h 

- S * 191 , “ Mortgagee purchasing mortgaged pro¬ 
perty—Effect. 

There is no prohibition for a mortgagee being the 
purchaser of the property mortgaged to him. The 
effect of the purchase Is to bring about a merger of 
rights as mortgagee with those of purchaser except in 
relation to a puisne mortgagee under S. 101, Transfer 

of Property Act. When the mortgagee purchases the 

equity of redemption and acquires ownership he mav 
keep the mortgage alive for his own defence as 
against a puisne encumbrancer but the mortgage is 
nevertheless extinguished as between the mortgagor 
and mortgagee or as between the mortgagee and a 
stranger. The provision is intended for the benefit of 
the mortgagee. The mortgagee cannot be considered 
to be trustee in any sense by becoming the purchaser 
of the property. 31 Mys L J 183 i ILR (1952) Mv« 
227 . AIR 1953 Mys 122 (122) (Prs 2b. 3) (DB) 

-S. 101 — Decree by prior mortgagee - Puisne 

mortgagee not made party - Suit by latter-Prior 
mortgage be used as shield-(Civil P. C. (1908), 

If iVJf* by a puisne m °rigagee, a prior raortgagae, 
if he is in Possession, can set up in defence the prior 

“iid 9 K aUh 2 Ugh in his suit «» latter had 

ss ivt^ss j; 

L jVo9 N ILR 3 ?19 ( 5 F 2^’M DiS Iaw reF ‘ 1952 Nag 

1953 N,g 209 

* i£ 

share ~ RlS? 2?“ 3nd separate possession of his 
tion - Suit 8 hv 1 f ° n morl 8 a S e hatred by limits 

tion Suit by son for separate possession the pur 



558 


TRANSFER OF PROPERTY ACT (1832), S. 101 


chaser mortgagee could not resist the claim — S. 101 
did not apply because it confers rights against a 
-subsequent mortgagee and not against the owner of 
the property. See Hindu Law-Debts. AIR 1951 Nag 
104 (DB). 

S. 101—Applicability—Existence of subsequent 
encumbrance—Effect. 

According to S. 101, T. P. Act, as it stands at pre¬ 
sent, the existence of a subsequent encumbrance 
prevents the merger of the right of the mortgagor in 
the mortgagee. The subsequent encumbrance must 
be existing at the time when the acquisition of the 
right of the mortgagor in the property by the mort¬ 
gagee takes place. Hence, when there is no subsist¬ 
ing charge at the relevant time, the merger takes 
place. 1959 B L J R 646 : A I R 1960 Pat 264 (265, 
266) (Prs 10, 11). 

-S. 101 — Merger — Doctrine of—Conditions for 

applicability. 

The doctrine of merger only applies where a higher 
security is accepted in place of a security of lower 
operative power. For example, if two parties to a 
simple contract embody its contents in a deed which 
they both execute, the simple contract is thereby dis¬ 
charged. But the doctrine is not applicable if the 
securities are of equal decree; as a bond taken for a 
bond or covenant: or a bond or covenant taken for 
payment of rent which is a speciality debt. (1851) 
20 L J C P 102, Rel. on. The doctrine of merger will 
not be applicable unless the new security is between 
the same parties a superior security given by a surety 
for the debt does not merge the debt as against the 
principal. 22 Com Cas 88 j I L R 30 Pat 703 : A I R 
1951 Pat 621 (623) (Pt B) (Pr 9a) (DB). 

-S. 101 — Custom — Alienation — Ancestral pro¬ 
prietary right in land—Purchase of Saunjidari rights 
in land by proprietor—Merger not to be presumed — 
Sale of land without necessity — Effect is that rever¬ 
sionary rights in ancestral property will not be 
bound by sale but sale of Saun idari rights cannot be 
challenged. AIR 1955 N U C Punj) 4601. 

-S. 101—Surrender pending attachment—Effect- 

Attachment of right of the tenant to be in possession 
till the value of improvements is not paid-Surrender 
of his rights after attachment—No merger of the two 
interests of the surrenderer and the surrenderee — 
Just like the existence of the estate of lessee or mort¬ 
gagee, the existence of attachment is enough to pre¬ 
vent the merger of the two estates. See T. P. Act 
(1882), S. 111. AIR 1955 N U C (Trav Co) 1040. 

-Ss. 101, 60 and 82 — Rateable abatement — No 

release of portion of mortgage debt — No merger of 
interest of mortgagor and mortgagee in respect of 
portion — Owner of portion of mortgaged property 
cannot claim. See T. P. Act (1882), S. 00. AIR 1953 
Trav-Co. 283 (DB). 


-S. 101—Scope—(C. P. Code (1908), O. 34, R. 1). 

The sub-mortgagee has no privity of estate or 
privity of contract with the original mortgagor. So 
far as the sub-mortgage is concerned the privity of 
estate and privity of contract are between the mort¬ 
gagee and the sub-mortgagee and as such the sub¬ 
mortgage can be put an end to by redemption or by 
release, only by the original mortgagee and his re¬ 
presentative-in-interest. It cannot also be said that 
on the mortgagor acquiring the rights under the 
sub-mortgagor there is a merger of the sub-mortgage 
in the ownership of the property. Such merger is 
possible only if there is no intermediate charge sub¬ 
sisting. 

The property belonging to tarwad A was mort¬ 
gaged and the mortgage rights were assigned to B. 
B in turn sub- mortgaged the property to C. While 


C was in possession D purchased equity of redemp. 
bon from A and later on obtained release deed from 
C. Thereupon a member of tarwad A filed a suit 
tor redemption of The sub-mortgage. Held, that a 
release of the sub-mortgage was in effect only on 
assignment of the rights under the sub-mortgage and 
D s possession was the possession of the sub-mort- 

g k gee 'i. Plainti£f was ’ therefore > entitled to redeem 
that sub-mortgage and recover possession from D. 
AIR 1953 Trav-Co 271 (271) (Pr 3). 

—— Ss. 101, 111, 82 — Merger — Doctrine — Suit by 
subsequent mortgagee — Decree - Purchase by sub¬ 
sequent mortgagee himself of mortgaged pro¬ 
perty in execution of own decree subject to prior 
mortgage — Subsequent suit by prior mortgagee im¬ 
pleading prior purchaser — Decree — Assignment of 
decree in favour of subsequent mortgagee purchaser 
at sale in execution of decree on subsequent mort¬ 
gage — Right of subsequent mortgagee as a purchaser 
of the decree on the prior mortgage to execute that 
decree — Held by purchase ot equity of redemption 
decree was held extinguished pro tanto. ILR (1952) 
T C 115 , 1952 K L T 322 : AIR 1952 T C 487 (489, 
490, 491) (Prs 5, 6, 7, 8, 10) (DB). 

-S. 101 — Debtor and creditor — Extinguishment 

of liability by merger—Extent of. 

It is a principle of jurisprudence that a person can- 
not, at one and the same time, unite, in himself two 
opposite characters. For instance, a person cannot 
be his own creditor, or the mortgagee of his own 
rights. The doctrine of merger proceeds on this 
principle. If the quantum of the interests that 
coincide is co-extensive, the extinguishment is com¬ 
plete; otherwise there would be an extinguishment 
pro tanto. The principles applies to all obligations 
whatever be their origin and nature; it applies to 
obligations arising out of or merged in and evidenced 
by decrees as well. The principle would equally 
apply whatever be the manner in which the two 
characters happen to become vested in the same in¬ 
dividual whether by act of parties or by operation of 
law. Case law Ref. 

A obtained a money decree against B for Rs. 450—A 
then borrowed Rs. 250 from C hypothecating the 
said decree as security. C transferred his interest 
under the hypothecation bond in favour of B. B as 
transferee then instituted a suit against A for reco¬ 
very of the amount due under the hypothecation 
bond personally from A as also by sale of the 
hypotheca. 

Held that on account of the operation of the rule 
of extinction occasioned by the plaintiff becoming 
debtor and creditor the plaintiff’s claim for money 
due on the hypothecation bond must be taken to have 
been satisfied out of the decretal amount due from 
him which was in excess of his claim. The plaintitt 
therefore had nothing to recover by action and hence 
his suit was not maintainable. 32 Cochin L R 2yu, 
Rel. on; 35 Cochin L R 414, Ref. I L R (1951) Trav; 
Co 834 : 1952 Ker L T 207 i AIR 19 o 2 Trav-Co 292 
(293, 294) (Prs 4, 6) (DB). 

SECTION 103 

_Ss. 103, 83 and 84 — Usufructuary mortgage — 

Major and minor mortgagees — Notice of deposit on 
minor mortgagees without guardian ad litem 
Appointment of guardian ad litem for valid service ot 
notice necessary—The argument that appointment o 
guardian for the minor -.mortgagees would only De 
necessary if such appointment had been requisite or 
desirable as laid down in S. 103 is not acceptabiie 
Suit for redemption and mesne profits — Period tor 
which mesne profits can be granted — See 1. r. act 
( 4 of 1882), S. 83. AIR 1959 Pat 457. 
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SECTION 105 
SYNOPSIS 

(Transfer of Property Act (1882), S. 105.) 

1. Applicability of Chapter. 

2. Lease, essentials of. 

(A) Lease by co-sharer. 

(B) Sub-lease. 

(C) Mining-lease. 

3. Lease is an interest in property. 

4. Agreement to grant lease. 

5. “Bight to enjoy ” 

6. Contract necessary for lease. 

7. Tenancy by payment and acceptance of rent. 

8. Kabuliat, rent-note, patta etc., whether lease. 

9. Lease and licence—Distinction. 

10. Lease or licence—Test for determination. 

lit Occupation as tenant or servant. 

12. Possession under void lease—Effect. 

13. Commencement of lease. 

14. Term of lease—Mode of determination. 

15. Lease, for a term certain with a provision for 

continuation thereafter. 

16. Periodic leases. 

17. Tenancy at will. 

18. Tenancy by sufferance. 

19. Lease for life. 

20. Lease with a clause for renewal! 

21. Lessee iholding over after expiration of lease- 

Effect. 

22. Permanent lease. 

(A) Permanent tenancy—Onus of proof. 

(B) Principle of lost graat as applied to perma¬ 
nent tenancies. 

(C) Permanent tenancy-Construction of leases. 

(D) Permanent tenancy—Evidence and proof. 

(E) Permanent tenancy — Acquisition of, by 
prescription.. 

23. Premium or rent. 

24. Rent. 

(A) Bent in kind—Payment of money value.- 

(B) Service as rent. 

(C) Variation of rent. 

(D) Rent-free grants. 

25. Lease or mortgage. 

26. Service grants. 

27. Resumption of service grants, 

28. Damages for uie and occupation. 

29. Determination of lease, 

30. Heritability of lease. 

31. Perpetual lease. 

32. Construction of leases. 

33. Zamindari and ryotwari lauds -Tenants of. 

34. Zuripeshgi lease. 

35. Kanom leases. 

See also T. P. Act (1882), S. 58. 

38 C tion Vat0ry IeaSB Bnd proprlelary lease-Distinc- 
37, Landlord and tenant. 

(A) Landlord and tenant-Adverse possession 
See Limitation Act (1908), Arts. 142*144 

(B) lXd-£t" g °. n oth,r lsnd of *• 


1. Applicability of Chapter. 


#-S. 105 — Applicability — Contract of tenancy 

entered into in violation of order under S. 7 (2) of 
U. P. (Temporary) Control of Rent and Eviction Act 
is not void. See Contract Act (1872), S. 10. ATR 1964* 
All 1 (FB). 

-Ss. 105 and 106 — Creation of tenancy—Service- 

rendered in lieu of rent — Notice of ejectment — If 
necessary — Assam (Temporarily Settled Districts> 
Tenancy Act, S. 33. 

Under the Transfer of Property Act rent can b& 
paid in cash, kind or in services. Even if the provi¬ 
sions of the Transfer of Property Act do not apply,, 
the principle underlying S. 105 of that Act which 
defines rent would be applicable. On general prin¬ 
ciples therefore, it could not be said that where, 
services are rendered in lieu of rent, no tenancy 
comes into existence. Although the relationship 
between the parties is not covered by the Transfer of 
Property Act or the Assam (Temporarily Settled 
Districts) Tenancy Act, a reasonable notice is neces¬ 
sary before the tenant or the lessee could be evicted,. 
I L R (1951) Assam 171: AIR 1951 Assam 86 (86, 87) 
(Prs 5, 8, 9). 

—-S. 105 — Lease of lands in favour of industrial 
and commercial company — Lease including plots 

aheadv let out - Validity - lleld that by virtue of 

b. 3 ot Bombay Tenancy Act provisions of S. 105 
T. P Act were applicable to the case — Lease was 
saved from operation of Tenancy Act. See Tenancy 

fi a -, WS rT??^ b o y Tenancy and Agricultural Lands Acfc 
(07 of 1948), S. 88 (1) (b). AIR 1956 Bom 749 (DB). 

7 ^ s * and 2 (d) — Relationship created bv 

decree - S. 2 (d) clearly excludes the application of 
provisions of S. 105 to relationship created bv L 
decree- Provisions of S. 105 would be invoked as 
matters ot justice, equity and good conscience 
T. P. Act (1882), S. 2 (d). AIR 1954 Bom 370 (DB). 

-S. 105—Lease of reversion—Validity. 

There is nothing in the terms of S. 105 of the T R 

£ra>. the leasiDg ° ut ° f i 

c^my°„fs L m gran,edbeforo T ' P - Acl - 

A T h ! ?£ ai } ioa of Iease in the Transfer of Property 
Act of 1882 does not apply to transactions before the 
date on which it came into force so as to determine 

the character of the transaction embodied in a lease 

A? tK matte if - h u s ’ therefore > to be judged. 

s ava) s, L • *2w 

—Ss. 105, 100-Settlement of village-Recoyerv of 
rent by Government-(Constitution of India, Art 226) 

A tenancy is created not only bv an « Y nr« J ~ 
ract but also by implication by the conduct of D°ar* 
ties and acceptance of rent clearly establkh«c l P ar ~ 
aooy- The Government not only stood bv n nr i* e » n r 
the petitioners build houses plant fr»?t * and 0t 

other cultivation: aud establish a uew vll age Whluh 
came to be known as Khasia or Abnm 
but also recovered housetax flUf |e • , hasia ' 
The house-tax recovered LX * he petlt °ners. 
house was in the nature 0r kUieu of ?J3 er ° f each 
rent for. his ootaipaMon of VnS laDd ;I 8venU0 or 
cultivation in the village d resldence 

mS^SSS ZTZ'Z 8 the a n C ?lH ,early 

Transfer of Property Act did nnt onii , ps lH 0ners * 
at the relevant time and therefore n ° WanipUr 

couid the petitiouers^be deemed^Q 1 be annua?tenants 
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under the provisions of the Assam Land and R°- 
venne Regulation, 18Sfl. because the provision of 
Chapter II. Part I* of that Regulation did not apply 
io land included in any reserved forest. The peti- 
tioners had acquired the right as permanent tenants 
or lessees of the land iu dispute. In the premises, 
the respondents were not entitled to eject the peti- 
tioners, A demand is not an absolute legal necessity 
before a petition fora writunder Art.226 can beenter- 
tained, and relief to which a petitioner might be justly 
entitled under Art. 226 could not be refused merely 
for want of a previous demand. AIR 1951 All 257 
(FB), Rel. on. AIR 195S Manipur 31 (32, 33) (Ft B) 
<IPrs 8 to 14), 

-^s. 105 to 117 — Bombay Tenancy and Agricul¬ 
tural Lands Act (67 of 1948), S. 3 — Effect of-Provi- 
sions of Ch. 5, T. P. Act are incorporated. See Ten¬ 
ancy Laws — Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 3. AIR 1961 Mys 131 
(DB). 

-S 105 — Administrator of Ex-State — Power to 

grant lease—Lease held not hit by provisions of Act. 

Held, that the findings of the Subordinate Judge 
that the Administrator had no power to grant the 
lease and that the lease was otherwise hit by the pro¬ 
visions of the Transfer of Property Act were wholly 
contrary to law and could not be supported. 31 Cut 
L T 576 : ILR (1965) Cut 229. 

-S. 105—Applicability — Urban Rent Control law 

—Lease of premises with vacant land for 30 years for 
erecting buildings for industrial use—Lease governed 
by T. P. Act and not by rent control legislation re¬ 
garding buildings —Bihar Buildings (Lease. Rent and 
Eviction) Control Act (3 of 1947). AIR 1961 Pat 330 
(331) (Pr 4) (DB). 

# —Ss. 105, 117 — Applicability — Main lease for 
agricultural purposes and sub-lease for Eon-agri- 
cultural purposes—Transfer of Property Act applies 
to sub-lease and not Bihar Tenancy Act — Basis of 
applicability—See T. P. Act (4 of 1882), S. 117. AIR 
1961 Pat 321 (FB). 

2. Lease, essentials of. 

(A) Lease by co-sharer. 

(B) Sub-lease. 

(C) Mining lease. 

2. Lease, essentials of. 

9 —S. 105—Lease—A lease is a transfer only of 
right to enjoy demised premises - But there is no 
transfer of ownership or interest in demised pre¬ 
mises to lessee such as there is in a sale or a mort¬ 
gage—See Houses and Rents—Bombay Rents Hotel 
and Lodging House Rates Control Act (47 of 1947), 
S. 4. AIR 1953 SC 16. 

-S. 105—Tenancy — Creation of — Paying guest 

whether tenant. 

Tenancy, letting or sub-letting, is the creation of a 
contract express or implied. Like every other con¬ 
tract an agreement of tenancy must contain all the 
essential elements of a valid contract. One of them 
is that the object or subject-matter of the contract 
must be certain or capable of being made certain. 
A contract of tenancy must relate to specified pre¬ 
mises. To create a tenancy or sub-tenancy the tenant 
or sub-tenant must be given exclusive possession of 
specific accommodation. But if A says to B '\ou can 
live with my family in my house on payment of 
rent', B becomes A’s paying guest but there is no 
tenancy. A paying guest is not necessarily a tenant. 
If a person is allowed to live in a house by the owner 
as a paying guest but is not given possession over 
the whole or any part of the house, the relationship 
is not that of landlord and tenant. 


W here the parties are close relations and one of 
them comes from Pakistan to seek shelter with the 
other, there is no presumption that a sub-tenancy is 
created. There must be cogent evidence that a rela¬ 
tionship of sub-tenancy was created, and it must be 
proved that the refugee was given exclusive posses¬ 
sion of the premises. AIR I960 All 395 (396, 397) 
(Pt B) (Prs 4. 10). 

-S. 105 — Essentials for creation of tenancy — 

(Houses aod Rents—U. P. (Temporary) Coutrol of 
Rent and Eviction Act (3 of 1947), S. 7). 

A tenancy is created by agreement between two or 
more persons. A person may be a living person or 
an artificial one like a company or corporation created 
by statute. But it is settled law that a firm does uot 
have the legal status of a person. It is merely a con¬ 
venient name or label for the person or persons who 
own it. The firm as such is incapable of making a 
contract or becoming a tenant. The statement that a 
firm became the tenant or secured a contract is a 
layman’s way of describing the real legal relation 
namely, that the partners of the firm became tenants 
or entered into a contract. 1959 All L J 343. 


■Ss. 105 and 107 — Market rights — Lease of — 
Essential—(Evidence Act (1872), S. 91). 

Held, that as the document created a lease for only 
one year, it was not one which fell within the first 
part of S. 107, namely, a lease from year to year re¬ 
serving an yearly rent which expression necessarily 
implied that more than one year should be meant to 
to be covered by the lease. As possession had al¬ 
ready been taken and a part of the theka money had 
been paid by the defendants before they executed the 
document it was a case of an oral agreement which 
was clearly permitted by law and therefore the docu- 
ment could not be discarded. Another reason why 
the document could not be discarded was that it was 
not a lease at all aad therefore it could not be in 
violation of S. 107. A lease was a transfer of a right 
to enjoy immovable property and in this case when 
the defendants who were not entitled to any trans¬ 
ferable property, executed the document they were 
not transferring any property. The document there¬ 
fore did not violate aoy provisions of the statute and 
could not be said to be inadmissible in evidence. 
ILR (1957) 2 All 261. 

-Ss. 105 and 107—Lease — Non-registration-It is 

not admissible as document of title — (Registration 
Act (1908), S. 49). AIR 1955 NUC (All) 2027. 

_S. 105 — There should he transfer of right to 

enjoy immovable property — Definition does not con¬ 
template right to manage property for or on behalf 
of other person-Understanding between widow and 
defendant that defendant to manage property and 
give certain amount of paddy to widow for main¬ 
tenance of herself and her daughter - On her re¬ 
marriage right to maintenance and property to cease 
—Arrangement reduced to writing—Writing held to 
be memorandum of family arrangement entered into 
orally and did not require Registration-Document 
held not lease (Family arr aD gement) -^ (T. P. Act 
(1882). Ss. 107, 5, 9). AIR 1955 NUC Assam 4183 

(DB). 

_S. 105 — Agreement under which a contractor 

agrees to pay a lump sum in consideration of a right 
to* recover bazar dues or tolls, does not amount to a 
lease aud does not require 

Act (1908), S. 17). AIR 1940 Bom 369, Foil. 1902 
Nag L J (Notes) 23. 

-S. 105 — Essential of lease. 

A and B as owners of the suit premises and C as 
their tenant brought a suit for possession against tne 
defendants alleging that they were trespassers who 

had wrongfully occupied the b ^i d,D 8 . su { 
was compromised and a consent decree in term 
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the compromise was passed. Its terms were : The 
defendants were to hand over possession to C by a 
certain date and if C was not willing to take posses¬ 
sion then the possession was to be made over to A 
and B. Further after the date upto which the defen¬ 
dants had paid rent they were to pay rent at a cer¬ 
tain sum per month before a specified date to C who 
in turn was to pay the amount to A and B. Default 
of the defendants either in the matter of handiDg 
over possession or payment of the rent was to entitle 
the plaintiffs to execute the decree. 

Held, that on these terms it was not possible to 
construe the decree as creating any lease between C 
and the defendants. In the first place there was no 
actual demise of the premises by C in favour of the 
defendants. Further if the decree gave rise to a 
lease between C :and the defendants then the term 
that A and B would be entitled to recover posses¬ 
sion by executing the decree would be meaningless. 
The fact that the amount payable by the defendants 
was termed rent in the decree could not lead to the 
conclusion that the decree created the relationship of 
landlord* and tenant. ILR (1959) Bom 182: 60 
Bom L R 122 : AIR 1958 Bom 471 (473, 474) (Pt B) 
(Pts 11,12), 

■y—Ss. 105,108, 111 — Two companies having dis¬ 
tinct legal entities—Common directorate of two com¬ 
panies no bar to creation of tenancy by one company 
in favour of the other or to termination of tenancy so 
created or institution of suit for ejectment—Ex parte 
decree for ejectment against lessee company—Sub¬ 
lessee not impleaded in ejectmeot suit — Effect on 
sub-lease-Execution against sub-lessee not illegal — 
Calcutta Thika Tenancy Act (1949)-Sub-lessee thika 
tenant •— Bound by decree for ejectment obtained by 
landlord against lessee and landlord is entitled to 
recover possession of land from sub-lessee-Tenancy 

CglV Pi lofo Thlka TenanCy Act(1949 )* < 1962 > 66 

Ss, 105, 116—Creation of tenancy. 

In a case where the tenant remains in possession by 
virtue of a Statute, acceptance of rent would be not 
sufficient to create a tenancy between the parties. 
There should not be any difference between the two 

i na 5, eI >\ where the landl °rd accepts rent 
where the landlord assents to the tenants continuing 

in possession in such a case. Section 118, T. P. Act 

no S a?£ ap ?! ,cal £ on lo a case where the landlord has 
no alternative but to allow the tenant to remain in 

fpnanf 1 !° £ cc n ept the rent Payable by the 
tenant. (1945) l K B 577, Rel. on. 59 Cal W N 

(Pt a/(Pt 4) 9 (DB). CaI 235 ' AIR 1956 Cal 120 (121 > 

Wn?’, 10 ] “ Bemiadi lease, meaning of — Bemiadi 

rmt 6 cef 11 r>rnfpf»f* r ^' Dar ^ n0D c* cul t u ral tenant does 
not get protection under Ss. 8 and 7, W. B. Non 

-B n emiadi a ie^« ai s Cy r Ct (1949, T ' (Words and Phrases ~ 
Non-ASnU. VS 68 Tenanc y Laws - West Bengal 

AIR X9 g 55 N*UC(CaT) (2 ° °‘ 1949) ' S ' 6 ‘ 

■—S. 105 — Person in possession recorded in Tama 
** as £ hai %Mauro°si Tenant without payment 

tfon nf ° * ° f dIsput f e as t0 titl0 - No presump- 
I ah dfii t J n ? nc > r arises from such entry. AIR 19 jq 

CPr lfll * Rel 0Q * AIR 1961 Him 18 (20) (Pt C) 

^c a J, 0 nn7r£ OmpiO, ? ise decr0e ~A compromise de. 

o. a* 

3*5 “ d - ^& 

mise-ChLnoT ng f ht of en i°yment under compro- 

iv.u 5 si 
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mortgagee held not changed from that of mortgagee 
to that of lessee — (Kerala Stay of Eviction Proceed- 
(1 ,°f 1957), S..4I, (Kerala Tenants and 
Kudjkidappukars Protection Act (7 of 1963), 

According to the compromise decree passed in a 
suit for redemption of mortgage, special value of im¬ 
provements (nervi) was payable by the mortgagor to 

he mortgagee | 0r the redemption of that portion of 
la °d i 10 ! 1 was stained by mortgagee with him 
Although the amount of nervi was to be drawn from 

V he m f 0r '. g3g9e f aQd L ^ough he surrendered 
that portion of land for which nervi was payable? 

the amount of nervi was not paid to him by the 
mortgagor. Instead, he was permitted to continue in 
possession of the said portion of land for cert* ? 
period, on his undertaking to pay or deliver to the 
mortgagor, throughout the period, some definite 

S&ftKS! *“ - “» ""M 

Held, that the transaction did not fulfil the defini 
tion of a‘W under S. 105 ..of T. P. Act-AFR 
Bom 3/0, Rel. on. Nothing had happened under the 
compromise to change the character nf 
sion of the land wbion ft. . mortgagee £&« 
him, from that of a mortgagee to that nf ,l h 
H nder compromise there was no transfe[ a i mS 
of an y nght of enjoyment or of any right whatever 
There could not have been an intention . 

the plaintiff to create a lease assuch° f 

mise. (1964) I Ker L R150 , 1964 K e >L T n T* 

esseftUli faSJ foT&Sfsg: of is 

wo&^sswsr Act ( 1 of 19Tt) ' s - "<«■ s a i« 

See Tenancy Laws L Kerala ^° 8 S - 2 (»- 

IS*"** Act (tof 1957). S. 2 (if. IS’SSSjfe 

FmST'A cMi y of' E ™«°“ 

Udambadi - Nature of S f* 2(l) r Vec hupathi 
providing for adjustment of tenan?s ?d imn Agreement 

on expiry of fixed term—PffLf d s ‘“Pavements 

holdingfyn t hin A S. 2,1, - Deed craTdt' 
Ker E LT650 PrOCeeding5 ACt(1 ^ ml 

im!*; oh^ c T^ p - c - 

tion suit during pendency of »nni e ” e “ ,D , evic " 
tory matter held did not create ,n J er,0Cu - 

interim Orangemen, during pendency of appeal'. 

tion° for appointaonl'of'a Receive^ “o' 18 ““ appIica - 

«j to pay a cert^ um o TATSSiSS 
give a solvent security for the duL nl?, Cash (ii > to 
the decree as might be passed, and Bin tA f mance of 
amount every month as rent f^?nh 1° t0 pay certail » 
Held, that the settlement™1 n q h U6nt . period * 
created a fresh tenancy or anyleLahnld a, . d k to havo 
appeal was an appeal againstn d T he 

Court refusing t<rippolgRewive^Fnl l he tr{al 
there was no question of In tbat a PPeal 

rights of the parties involved^M? ln *“ g Si? a ^y the 
ment arrived at wai nothimr hi.? The settle- 
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adjudication of the claims of parties. The mere use of 
the word ‘rent’ in the term of the settlement could 
not he taken as indicating that a new relationship of 
landlord an( ^ tenant between the parties was brought 
into existence. AIR 1962 S C 554 and AIR 1949 F C 
124, Pel on. 1964 lah L J 736 i 1964 M P L 1 502 : 
AIR 1964 Madh Pra 258 (295, 296) (PtD) (Prs23,24) 
(DB). 

Ss. 105 and 3—Applicability—Fruits growing on 
trees — Agreement to pluck and take fruits away — 
Transaction is not lease — It relates to sale of grow¬ 
ing crop - S. 4 of M. P. Act (1 of 1951) is not attra¬ 
cted—(Registration Act (1908), S.2 (6) and S. 2(9) — 
(Tenancy Laws — Madhya Pradesh Abolition of Pro¬ 
prietary Rights (Estates Mahals, Alienated Lands) 
Act, 1950 (1 of 1951), S. 4). 

Where A by a deed purports to acquire from the 
proprietors of certain villages for consideration the 
right to rear and pluck for some years fruits from 
the trees from their forest and to take away the 
fruits so obtainable, the transaction, though called a 
lease, does not create any right to enjoy immovable 
property for a term and does not for that reason 
create any leasehold interest in immovable property. 
Such a transaction relates to sale of growing crops 
and does not create an interest in land. A I R 1953 
S C 108 and AIR 1950 S C 17, Foil. Since such a 
transaction does not create an interest in land liable 
to vest in the State under the Madhya Pradesh Aboli¬ 
tion of Proprietary Rights (Estates, Mahals, Alienated 
Lands) Act. 1950, S. 4(1) of that Act is not attracted. 
1959 M P C 133 : 1959 M P L J 268 i 1959 Jab L J 
770 i AIR 1959 Madh Pra 120 (124, 125) (Pt B) (Prs 
19, 25, 26) (DB). 


entirety or not at all because the Courts cannot 
reconstitute a contract of tenancy between lessors 
and-lessee. See Houses and Rents — CP. and Berar 
Letting of Houses and Rent Control Order (1949) 
Cl. 13(7). AIR 1955 N U C (Nag) 1236 (DB). 

-Ss. 105 and 108 (m), (o) — 'Lease* meaning of — 

Tenant taking electric connection in portion let out 
to him — It cannot be held that he had no right to 
take electric connection so as to improve those pre¬ 
mises and also to increase his own covenience and 
comfort. See T. P. Act (4 of 1882), S. 108(m). A I R 
1965 Pat 413- 

' S. 105—‘Lease’—Essentials. 

A lease is as complete a transaction as the transac¬ 
tion of sale or gift, with this difference that while sale 
and gift effect a permanent transfer of interest in the 
lands, the leases operate to create a partial transfer 
for a specific period. Nonetheless, the transaction of 
leases tor all purposes is as complete as the trans¬ 
action of a sale or a gift. Once the settlement is 
made, the transaction is final and complete and 
nothing more is to be done. A lease, therefore, can¬ 
not be regarded as an inchoate action. 1960 B L 
J R 608. 

1 Ss. 105, 107—Compromise decree carrying terms 
of existing tenancy — Registration not necessary — 
(Registration Act (1908), S. 17). 

It is only in the event of a new lease having been 
created that registration is necessary. Where the 
compiomise decree only amounted to varying the 
terms of the existing tenancy and thus it created no 
new lease there was no necessity for registration. 
AIR 1955 Pat 402 (404) (Pt B) (Pr 8) (DB). 


-^S. 105—Lease—Reservation of rent if necessary 
—Pent if to be paid periodically. 

A deed which purports to be on the face of it a 
lease and which uses the phraseology and convey¬ 
ancing terms appropriate only to a lease cannot nor¬ 
mally be held to be a transaction of any other 
character except for overwhelming reasons and even 
if there is no stipulation as to the payment of rent 
during the currency of the lease, it does not cease to 
be a lease solelv on that account. It is not necessary 
that the rent should be paid periodically. It would 
still be rent whether it is paid at the beginning of a 
term in the shape of a fine or a premium or is pay¬ 
able at the end of it. The time fixed for payment 
does not alter its essential nature as a consideration 
for the lease. 68 Mad L W 783« I L R (1956) Mad 
867 . (1956) 1 Mad L J 82 i AIR 1956 Mad 72 (78) 
(Pt E) (Pr 17) (DB). 

—S. 105—Lease operating as demise in presenti— 
Lessee has right to sue for possession — Suit for 
specific performance — Competency — (Specific 
Relief Act (1877), S. 12). 

Under S. 105, T. P. Act, delivery of possession of 
the property demised is not a condition precedent for 
coming into operation of a lease. Where, therefore, a 
lessee obtains under the lease deed an interest in the 
property leased he is entitled to sue for possession of 
the same on his own right, if there were no other 
legal impediments. That being so, a suit for specific 
performance is misconceived, even if it is maintain¬ 
able. The proper relief is to sue for possession. 38 
Mys L J 106 : I L R (1960) Mys 1511 AIR 1961 Mys 
29 (31) (Pt A) (Pr 5) (DB). 

-S. 105—Premises destroyed by fire—Reconstruc¬ 
tion and leasing out to other person — Order of res¬ 
toration under Cl. 13(7), C. P. and Berar Letting of 
Houses and Rent Control Order (1949) in favour of 
former tenant — Validity considered — After the fire, 
the tenements were combined into one and the re¬ 
constructed permises became the subject matter of a 
fresh tenancy — That position can be affected in its 


-S. 105—Lease—Nature of—Agreement is a con¬ 
cluded contract notwithstanding the fact that either 
lease has to commence at a future date or that formal 
document has to be executed. 97 Pun L R 1913 and 
AIR 1923 Cal 1087 and AIR 1952 Trav-Co 333 (FB). 
Foil. (1965) 67 Pun L R 1143 « I L R (1966) 1 Pun* 
711 AIR 1960 Punj 365 (368) (Pt D) (Pr 8) (DB). 

——S. 105—Landlord and tenant — Tenancy — Crea¬ 
tion of — Decree for ejectment against tenant passed 
on basis of compromise between landlord and tenant 
but process of execution to remain in abeyance for 
certain period — No new tenancy can be held to bo 
created oy virtue of compromise. 62 Punj L R 888 : 
AIR 1960 Punj 514 (514, 5L7) (Pt B) (Prs 2, 7). 

-S. 105 — Accommodation provided rent free to 

workmen by employer — Workmen occupying the 
premises are not tenants — Money paid by them for 
conservancy and repairs as net rent. See Punjab 
Urban Immovable Property Tax Act (17 of 1940)» 
S. 4 (1) (j). ILR (1957) Punj 1840. 

-Ss. 105, 106 and 107 — Term as to notice — If 

of essence—"Contract to contrary”—S. 106. 

A distinction should be made between a case 
where the instrument is admissible though invalid 
and where the instrument is both inadmissible and 
invalid. Where the instrument is both inadmissible and 
invalid, no part of it can be looked into or severed 
from it and the whole of the instrument must fail. 
But where the instrument is admissible in evidence, 
though it fails as a valid lease, there should be no 
difficulty in separating those parts of the instrument 

which are not of the essence of the lease as defined 

in S. 105 and to treat them as a separate contract 
altogether from the contract of lease which is in¬ 
valid. Thus, a term as to notice, is not of the essence 
of the definition of a lease as given in S. lOo. This 
can be separated provided the instrument in which 
it appears is admissible in evidence though invalid 
as a lease; if on separation it amounts to a contract 
to the contrary with respect to the provisions or 
S. 100, it should be given effect to, The instrument. 
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signed by the lessee aDd accepted by the lessor but 
not signed by him, does amount to a contract bet¬ 
ween the parties though it does not create a valid 
lease and if the notice Is given in accordance with 
this contrary contract, it is not necessary that the 
notice should expire with the end of the month of 
the tenancy. 1951 S C J 813: AIR 1952 SC 23, 
Expl. and Disting. ILR f 1933> 8 Raj 465 ; 1959 Raj 
L IV 242: AIR 1959 Raj 240 (242) (Pt C) (Pr 12) 
(DB)> 

—S. 105—Lease—What is pointed out. See Regis¬ 
tration Act (1908), S. 17. AIR 1959 Raj 15. 

-S. 105 — Lease on payment of premium and 

annual rent held valid. See Tenancy Laws-Quanoon 
Mai Mewar (5 of 1947), S. 8. 1956 Raj L VV 271 : 
ILR (1956) 6 Raj 778, 

—?• I0 , 5 ~ Le ase — Execution of lease by son as 

A lease-deed executed by the sons of the plaintiff 
as his Vahiwatdars is binding on him when the 
authority of the sons to execute it on his behalf is 
not denied by him and there is no proof that it was 

/ e mm e ,D 2f der coercion - AIR 1953 Sau 53 (54) 

(rt d) (rr 


l? 5 “ T^usfer of right to be in possession 
amounts to transfer of possession in view of defi- 

S" n of ' ea f, e,n S. 105. See Debt Laws-Travancore- 

1 ay Eiec ution Proceedings) 

Act (8 of 1950), S. 2. AIR 1952 Trav-Co 333 (FB). 

JT“f * l 105 ^” , £‘ e ? se ’ 1 ’ r ] ? ight t0 cultivate Oodukur 

Nab M d rr°i bUlD if d ij by h j ghcsl bidder at auction— 
Mature of—If leasehold right. 

The right to cultivate Oodukur Punja lands is not 
strictly a lease as defined in the T. P Act These 

kjjJ ®F e Ieas , ed for the specific purpose of 

for *flifefm* P ? ddy L T fe e r J gh i t0 cultivate was put up 

hS& by ?5. Pun ! a Special Officer and the 

b d 1 6r g0 i the right t0 so cultivate them for 

the y 3nd surr ® ndered Possession as soon as 

<>» bb crop 0 the yea «- is harvested. The 

othir V SI J 5 n °!j ? ntitIed *0 use the land for any 
other purpose and he is not a “lessee” in the ordinary 

wc&^d 'T 1950 KwLT6S9; «r SSS 

2 (A) Lease by co-sharer. 

1O 5-S 0 tting up title in third person-Alleeintr 
ba .only a co.sharer «]£ another pe? on 
-Effect of is tha he states that the person is not 

bv fnrfofi and the lease ia his favour is determined 1 
by forfedure on account of his renouncing 

title in^tM l? 88608 of ^ person by setting ? up a 
T P a a t b ‘ rd P 0r son-Essentials of lease stated S«a 
T. P. Act (1882), S. 111(g)(2). AIR 1958 All 847(DB). 

■—S. 105 — Co-sharer — Undivided plot-Leas, hv 

i? re entit ! 0d to e, ' ect Ie «ee. 
n rninf I? 8 c ?* sbar ? r has transferred by way of lease 

possession!!? aploMek ifouf to“S 0 J d> in f exc,u u siye 

tenancy (foes fedt” -*«« tStaTSS 
Whem »k« 8S f b nd tbe n ®n-consenting co-sharers 

Kssssssa-i 
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landlord and tenant exists between him and such a 
tenant. AIR 1955 NUC (Orissa) 1347. 

-—S. 105 — Lease granted by one of several co¬ 
sharers —Validity. 

Where the co-sharer who settled agricultural lands 
on lease was in exclusive possession of the lands the 
settlee would be entitled to remain on tbe lands, 
until the other co-sharers raise any objection and 
maintain an action io ejectment against trespassers 
tor ejectment. The settles in such a ca<e would be 
entitled to Khas possession of the lands and there- 
tore a decree for such possession against the tres¬ 
passers. When there is no interference from the 
other cosharer landlords there is no necessity to 
give him only a decree for joint possession and drive 

mBHpJinmBK““ n ' AIR 1957 Pflt 692 (693) 


2 (B) Sub-lease. 

T 5 ' 1 ? 5 -^ 1 ' 0 ? of s , ub *Iease—Essentials, stated 

f „h d - r t0 creal . 0 a ^ ease or sub-lease the right 
?„ h SIVe possession and enjoyment of property 
should be conferred or assigned upon another Sea 
Houses and Rents - Bihar Buildings (Lease Rent 
ioi.£ v,c ! 10n) Contro1 Act (3 of 1947) S 11 m 

1960 Pat L R 34 :1960 BLJR 143. 11 (1) * 

S. 105—Lease and sub-Iease—Distinction. 

a W?/! U l , diff0re ° ce in legal character between 
a lease and sub.lease. It is true that in the cas P ? 

E r ? priel °[ is , the transferor, aod fn the 
case of sub-lease the lessee is the transferor Rnt 
this does not affect the legal character nf l 
action. A lease is the trfnsfe^ ' ra ? s * 

Pat340(342V(Pt% I ( a pr‘5) L (DB) Pat 198 AIR 1954 

——Ss, 105,108 (8)—Sub-letting. 

case"’ «» k«P >he Show 

during the night cannot amountto^b^H^ 1 * 

parMhereof! 

2 (C) Mining lease. 

lease. So^Minre'aod hltoSSl rateLS s «h- 
lopment) Act (1948), S. 3 (d). ^8* 980 S n c D 137 3 eVe - 

essen.ia 1 l 0 attrifeof , ^~ ,,Co ^ land ” Possesses" all 
mining leasewould notT^r^'V Hence 
of lease and would come weU withiJ t“p 1 A concept 
Evidence Act (1872), S. 118. a{ R° ^ gj 

3. Lease fs an interest in property. 

ar —tim i, 9 && 

material held^lSs^c^HM Yntarei l0 | 

Tenancy Laws-Madras Estates lAhSL in Iaud - s ® 0 
version into Ryotwaril a2 ion t ?i on and Con- 

A^R 1958 Andh pTa 522 ( DB ( ) ° f 1948) ’ S - S (3. 

lease^ValidUy^^te^f of subsisting 

-d it can be vaTidly trSr^ltef" 1SH-P 
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effect on possession or termination of subsisting lease 
Question as to what amounts to delivery of posses¬ 
sion in any particular cise will depend upon nature 
of property leased. See T. P. Act (LSS2), S. 5. AIR 
1957 Andh Pra GL9 (DB). 

-S. 105—'Leasehold right’ — If property — Civil 

P. C. (190S), S. 60. 

Where the enjoyment of tenancy right has not 
been restricted to the tenant personally under the 
terms of the lease or there is no enactment which 
restricts the enjoyment of the tenancy rights to the 
tenant himself, the right of the tenant is a property. 
A I R 1959 Assam 6l'(Pt A) (DB). 

——S. 105 — ‘ Lease” is a “transfer” for purposes of 
S. 53-A — Merely because S. 105 defines a lease as a 
transfer of a right to enjoy immovable property it 
does not follow that transfer of the benefit to arise 
out of land is not a transfer of interest in immovable 
property. See T. P. Act (1882), S. 53-A. AIR 1951 
Bom 127 (DB). 

-S. 105 — Lease or licence coupled with profits a 

prendre is not interest in proprietary rights. See 
Tenancy Laws—M. P. Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act (1 of 1951), 
S. 4 (1) (a). 1959 Jab L J 534 : 1959 M P L J 374 : 
1959 M P C 262. 

[Reversed on another point in AIR 1902 S C 1910], 

-S. 105 — Right to erect platform over municipal 

drain—Nature ot — Platforms apart from the drain 
over which they stood could not be held to be 
immovable property — It was merely a right to do 
somethirg over drain bat not creation of any interest 
in drain itself — Therefore grant of this right could 
not be enjoyed as a lessee. See Municipalities—Bihar 
and Orissa Municipality Act (7 of 1922), S. ISO (2). 
1954 Cri L J 664 : A I R 1954 Pat 249 (DB). 

-S. 105 — The interest of a lessee of immovable 

property is the immovable property and if the lessee 
does effect improvements thereon, those improve¬ 
ments become part of his holding, that is, his interest 
as lessee and therefore are immovable property. 
See Civil P. C. (1908), S. 04. AIR 1955 NUC 
(Tray-Co) 1040. 


4. Agreement to grant lease. 


Q-S. 105 — Grant of certain villages to appellant 

in 1S47 — On construction held, did not amount to 
lease or farm but an agreement with the State. See 
Tenancy Laws — Salsette Estates (Land Revenue 
Exemption Abolition) Act (47 of 1951), S. 3 (l) (a). 
A I R 1965 S C 590. 


9-S. 105 — Document executed by layman with¬ 

out legal assistance — Construction — Agreement to 
l ease _ When operates as present demise stated. See 
Registration Act (1908), S. 2 (7). AIR 1959 S C 620. 
a -S. 105—Lease and agreement to grant lease— 


Distinction. 

An instrument is usually construed as a lease if it 
contains words of present demise. It is construed as 
an executory agreement! notwithstanding that it con- 
tains words of present demise, where certain things 
have to be done by the lessor before the lease is 
granted such as the completion on repair or improve¬ 
ment of the premises, or by the lessee, such as the 
obtaining of sureties. Tolaram Relumal v. State of 
Bombay, 56 Bom L B 1206 : (1954) S C J o47 : I9n4 
S C A 965 : 1954 Cri L I 1333 : (1955) 1 S C R loS : 
A I R 1954 S C 490 (49S) (Pt A) (Pr 6). 


a _s. 105 — Deed — Construction — Agreement 

between parties that in future one of them will be 
tenant of the shop belonging to the other — Former 
authorised to keep his goods in shop — Agreement 
held did not create rights of tenancy in favour of 


former. Diulat Ram Sawhney v. Trilokinath, ILR 
(1962) l AH 113 : 1961 All L I S31 t 19G1 All W R 
(51 C) 645 : A I R 1962 All 147 (14S) (Pt B) (P r 3) 
(FB). 

-—Ss. 105 and 10G — Agreement of lease—Construc¬ 
tion —On construction, notice terminating lea*e held 
valid—(Deed — Construction). AIR 1955 NUC 
(Assam) 2313. 

-S. 105—Lease and agreement to lease — Distinc. 

tion—If certain things to be done by lessor or lessee, 
agreement is executory and there is no present 
demise. A I R 1954 S C 490, Rel. on. 1964 MPLJ 
(Notes) 120. 

——-S. 105 — Lease in respect of undefined share — 
Validity—Contract to lease. 

Held, that under S. 105, Transfer of Property Act, 
a lease of immovaale property is a transfer of a right 
to enjoy such property. Division of the property by 
metes and bounds is necessary as exclusive enjoyment 
is an important ingredient of a lease. The tenant must 
have the right to exclude all other persons from the 
premises demised. A right to occupy certain premises 
for a fixed period cannot be a tenacy if the person 
granting the right remains in general control of the 
property. A lease does not come into existence if an 
undefined share in land is transferred. Under the 
C. P. Tenancy Act also the lease is only in respect 
of a ‘holding’ as defined in that Act. It is necessary 
that the parcel of land, which the tenant holds, must 
be separately defined. The lease granted in favour 
of the plaintiff amounted only to a contract to lease 
and created personal liability against the ex-malguzar 
to define the area to be granted under the lease and 
then to grant a proper lease deed. This could only 
be a contract in persona which could be enforceable 
against the ex-malguzar but could not be enforced 
against the State. The lease being for undefined area 
was invalid. 14 Nag L R 02 and A I R 1925 Nag 120, 
Foil. 1960 MPLJ (Notes) 53. 

-S. 105 — Agreement to lease — Registration — A 

verbal promise to grant a lease is valid — Unless 
agreement in question created a present demise it 
would not require registration. See Registration Act 
(1908), S. 2 (7). A I R 1955 Nag 170 (DB). 

-Ss. 105, 111 — Agreement for lease — Effect of. 

Whether an agreement for a lease operates as a 
present demise or is merely a contract is a matter of 
construction of the language of the document in 
each particular case ; 152 E R 1279; AIR 1919 P C 79: 
37 M L J 525; ILR 37 Cal 808, Rel. on AIR 1934 
Mad 418 ; 07 M L J 54; 50 I A 243, DIstiDg. I L R 38 
Pat 1160 i 1960 B L J R 105. 

-S. 105 — Contract to lease or agreement to lease 

— Difference in — Section 5 — Effect of. 

A contract in order that it may constitute lease 
under the Transfer of Property Act has to be a demise 
in praesenti. An agreement to grant lease in future 
cannot constitute lease. But as S. 5 of the Transfer of 
Property Act specifically says that 'a transfer of pro¬ 
perty’ is a conveyance of property in present or in 
future, so the mere fact that an agreement provides 
that the lease is to commence from a future date, or 
that there is a provision therein for the execution of a 
formal document in future will not make the transac¬ 
tion a merely executory agreement and not a lease. 
Nor is any actual entry on the land necessary to com¬ 
plete a lease, though at the same time it does not 
mean that where possession is allowed to be taken 
under an agreement, it may necessarily amount only 
to creating an interest in the property and not only 
a personal agreement. 

Held, on the facts of the case that there was no 
demise in praesenti. The registered deed executed by 
the parties constituted only an agreement to grant 
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lease in future and not an out aod out lease. 1958 B L 
IB 122: ILR 37 Pat 339 i AIR 1958 Pat 589 (593) 
(Pt A) (Pr 10) (DB). 

[Overruled on another point in AIR 1963 S C 454.) 

-S. 105 — Definition in Registration Act goes 

beyond that in T. P. Act, and includes agreement to 
lease — It is enough if parties .have acted on it—Deed 
unregistered — Not admissible in evidence — {Regis¬ 
tration Act (1908), S. 2 (7)). AIR 1955 N U C (Sau) 
5756. 


5. "Right to enjoy. 


II 


-S. 105 — Right to enjoy — (Houses and Rents — 

U. P. (Temporary) Control of Rent and Eviction 
Act (3 of 1947), Ss. 2 (c), 7)—(Easements Act (1882), 
S. 52). 

Where the right of eojoyment is restricted in the 
manner that the plaintiff would have the keys of the 
premises during the nights and would be entitled to 
keep his things on the premises, it cannot be said that 
an exclusive right to enjoy such propeity for a certain 
time has been granted to the defendant. At best the 
deed created a license in favour of the defendant. 
1958 All W R (HC) 17. 

——S. 105 — Right to enjoy. 

Where a lease which was expressly described to be 
a lease of the land with the buildings, etc. situated 
thereon gave the lessee right to enjoy the existing 
room with pucca walls and tin-shed together with 
the dalan and the pucca privy and fixed a certain 
amount per month as the rent ol the ‘Jami’ or land. 

Held, that although the word "Jami" was used it 
was clear from the context that the rent was clearly 
payable for the land together with the buildings and 
that the right to enjoy the existing structures on the 
and also was transferred by the lease. Therefore the 
lease was a lease of the land as also of the building 

CafwN 642° n ^ tfietime of tbe Iease * C1950) 6u 

. S- *®5 — Agreement conferring exclusive right 
to enjoyment of premises. 

A, who had been carrying on business in cinema 
shows, entered into an agreement with B, in respect 
ot certain premises for carrying on the Cinema busi¬ 
ness. The agreement entitled B to the use of the 
premises. It also entitled him to the use of the furni¬ 
ture, the machines and other fittings on the premises, 
lhe agreement did not provide that B must carry on 
the business. The agreement required B to pay a lump 
payment per month and all taxes and rates. It entitled 
to spend money for the improvement of the pre- 
JUHj’ tbe * um be advanced being treated as loan 
tions S6t ° ff aga,nst tbe P remium °n certain condi- 

„u? e i ld . th J a . ta P? r V sa,ofthe * erm * of the document 
hi « ,ad , iC 5 le( ? that what was granted was a right 
»K« a i U / ms ^ ed Cl , ne , ma bouse. An exclusive right to 

finnSSlflr' 0111 premises was conferred on B in 

i er . at,on of alumpsum per month. Thus there 

(Pt^A) (Pr g 2HDB) DremISeS * AIR 1953 Cal 149 (150) 


S. 105 — "Right to enjoy," 

u* ,S a tra , ns { er of a r 'ght to enjoy the property 
jjjfi ,esso . r , made f or a certain time under which the 
lessee is put in possession of the property. Where the 

document of leases of certain villages contaTned a 

HvhN anA h « al tbe leSSeeS m i‘ hl 8n f°y 3,1 ki °ds of 
rights and incomes possessed by the lessor in anv 

jJJ the whole of the said viUages 

frnm h tL W h abs ? 3 te , ri ? hts possessed by the lessor 

* 341 t0 the end of Fasli 1360 

to the effect »K a i° contained another direction 
to the effect that the lessees were entitled to exercise 


the rights that the lessor would exercise as per Mad. 
Act (1 of 1908) and as per the other amended Acts 
thereof, against the ryots of the said villages. 

Held, that those clauses were not inconsistent with 
the transactions embodied in the documents beiDg 
leases. The clauses did not render the lessees the 
owners of the lands. 1957 Mad W N 509 t 70 Mad 
L W 734 : (1957) 2 Mad L J 2601 AIR 1957 Mad 749 
(750) (Pr 5) (DB). 

—S. 105 — Question as to passing of title to lessee 
— Intention of parties is material for decision — In¬ 
tention has to be ascertained from facts and circum¬ 
stances of case. 

In the case of a lease, as in the case of a sale the 
question whether the title has passed to the lessee on 
the date of execution and registration of the lease or 
it will pass only on payment of full consideration, 
has to be answered only after considering the inten¬ 
tion of the parties. It may be that when a sale of 
property takes place under S. 54, T. P. Act the tang¬ 
ible property itself passes and in the case of a lease 
governed by S, 105 the right to enfoy the property 
only passes. But nevertheless when a transfer of a 
right to enjoy a property comes into existence, the 
right that passes is also in the nature of aa immovable 
property. Therefore, there is no justification for 
making a distinction between a sale and a lease in 
regard to this question. It has to be ascertained on 
the facts as to what was the intention the parties 
concerned. AIR 1964 Pat 71 (72) (Pt A) (Pr 3). 

-S. 105 — Use of word "enjoy" if contemplates 

exclusion of possession — Transfer of mere right to 
usufruct of property without right of possession, if 
lease. 

The use of the word "enjoy" in S. 105 instead of 
the word "possess” does not mean that the section 
contemplates the exclusion of possession. No doubt 
S. 108 (b) which deals with the lessor’s duty to put 
the lessee in possession of the property is subject to 
the opening words of the section under which the 
parties can exclude the operation of any particular 
clause by express contract. But this only means that 
the lessor s duty of putting the lessee in possession 
can be excluded by express contract, It does not 
mean that the parties can agree that the lessee is to 
have no right of possession. If they do so, then the 
transaction would not be a lease. That being so, tbe 

transfer of a mere right to the usufruct of the pro¬ 
perty without the right of possession will not be a 

!S% (lfE P ,Tp r L 2 V(DB, AIR 1950 E * Sl P “ ni 296 

Editorial Note. — It is a matter of pleasure to the 
A. I. R. Commentaries on the T. P. Act to 
ft?® . tbat th ® statement of the law on this point in 

thn C A l n d S n - eQ L ,S n PraCtiCally iQ the same words as 
those used id the Commentary on S. 105, T, P Act 

(Compare Paras. 1 and 2 of S. 105, N. 5).-Editor. 

6. Contract necessary for lease. 

—S. 105-Me m bers of Municipality taking leases of 

und^r S e i5”m of C in f Ur dis< 3U»li6cation 

?2 of 19221 P ,' a h Dd Ber “[ Municipalities Act 

t-s or itHj) and cease to be members — Thou eh leas* 

s Sssbss 3 *!(*“ 

Ss. 105,100. 108 (1) and 116-Death of lessee— 

N ff uc( a a?) ( 8 w ( r D a B). Act(1872) ' s - 10) - aSr'wss 
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-—S. 105 — Allotment of whole tenure to some of 
the co-sharers without distribution of rent — Other 
co-sharers can no longer be held liable for rent as 
there is no privity of estate between them and the 
landlord. See Tenancy Laws-Orissa Tenancy Act (2 
of 1913), S. 12. AIK 1955 NUC (Orissa) 2142 (DB). 

——S. 105—Contract neces?ary for lease. 

The relation ship of landlord and tenant comes into 
existence as the result of an agreement, express or 
implied. It may be implied from the acts and conduct 
ol the parties which indicate that the landlord 
intended to divest himself of the possession of the 
premises and that the tenant intended to assume pos¬ 
session thereof. One of the most important circumst¬ 
ances from which this inference may be drawn is the 
payment of rent, for although rent is not an essential 
it is a normal incident of tenancy, and the fact that 
a person in possession of the premises paid rent to 
the owner thereof indicates to an extent at least that 
the relationship of landlord and tenant exists between 
the parties. On the other hand the fact that no rent 
was paid would lead one to a contrary conclusion 
and negative the existence of such relationship. 56 
Punj L K 468: AIR 1955 Punj 37 (39) (Pt B) (Pr 10) 
(DB). 

7. Tenancy by payment and acceptance of rent. 

■-S. 105 — Payment of rent does not necessarily 

establish relationship of landlord aod tenant — Such 
payment may only prove permissive occupation not 
amounting to any right or title to possession — (Land¬ 
lord and Tenant). Sheodhari Rai v. Surat Prasad 
Singh. AIR 1954 S C 758 (760) (Pt B) (Pr 5). 

-$. 105 — Landlord and Tenant—Agricultural 

tenancy —Mere acceptance of rent by Zamindar does 
notol itself create tenancy rights. 1946R D 145 Foil. 
1952 A W R (Rev) 72 « I95z R D 61 i 1952 A L J 
(Rev) (5S) (DB). 

-S. 1C5 — Landlord and tenant—Agricultural 

tanancy —Admission to tenancy — Mere payment of 
rent by way of marfat would not amount to admis¬ 
sion to tenancv. 1948 R D 88 Foil. 1952 R D (BR) 
83 : 1952 VV R109 : 1952 A L J (Rev) 45 (DB). 

-S. 105 — Municipalities — CP. and Berar Muni¬ 
cipalities Act (1922), Ss. 15 (1), 22, 45 — Members of 
Municipality taking leases of rooms belonging to it— 
Members incur disqualification under S. 15(1) and 
cease to be members. See Municipalities— C. P. and 
Berar Municipalities Act (2 of 1922), S. 15 (1). AIR 
1960 Bom 126 (DB). 

-Ss. 105 and 106-Before registration of company 

partnership not merely expanded but new company 
formed—New Company registered — New Company 
cannot avail ol provisions of S. 283 — Leasehold 
interest of partnership cannot be said to be transfer¬ 
red to the Company without registered deed by 
partners —Partners not trustees of company—Relation¬ 
ship of landlord and tenant however established 
between landlord and company by acceptance of rent 
by landlord from company. See Companies Act 
(1913), S. 263. AIR 1963 Cal 198 (DB). 

—S. 105—Relationship of landlord and tenant — 
Creation of — Payment of rent —Effect. 

A mere fact that rent was sent by B to A as land¬ 
lord and was received by others would not create a 
tenancy in favour of B. AIR 1959 Cal 89 (71) (Pt C) 
(Pr 8) (DB). 

— S. 105—Plaintiff inducting defendant as tenant— 
Defendant liable to pay rent to plaintiff till he attor¬ 
ned to third person claiming to be owner. 1964 M P 
LJ (Notes) 52. 


——-Ss. 105, 116 — Landlord and Tenant — Payment 
and acceptance of rent-Landlord purchasing abso¬ 
lute occupancy field in executions of rent decree— 
Tenant continuing in possession — Landlord obtain- 
lng decree for rent for period subsequent to sale — 
Whether creates relationship of landlord and tenant. 

A tenancy cannot be created by a unilateral act- 
like any other contract, there must be an offer by one 
party and its acceptance by the other. The tenancy 
may be implied from the conduct of the parties, eg;, 
where rent is paid by one party and accepted by the 
other. It is however, necessary that the rent should 
be offered as also accepted, with the clear intention 
ol creating a tenancy before the relationship of land- 
lord and tenant can be deemed to be established 
between the parties. 

Where a landlord in axecution of his rent-decree 
purchases the absolute occupancy holding of his 
tenant, but the tenant continues in possession of the 
holding without paying any rent and the landlord 
subsequently obtains a decree for rent for a period 
subsequent to the execution sale such decree cannot 
be regirded as evidence of creation of a new tenancy. 
Merely by his claiming the amount as rent instead as 
of damages for use and occupation the landlord could 
not possibly have intended to re-establish the rela¬ 
tionship of landlord and tenant. I L R (1957) Madh 
Pra 147 : 1957 M P C 377 : 1957 M P L J 546 : 1957 
Jab L J 835; AIR 1957 Madh Pra 214 (215) (Prs 5, fl). 

-S. 105 -Landlord and tenant — Rent—Payment 

of —Payment in certain form for number of years — 
—Presumption-Evidence Act (1872), S. 114. 

Payment of rent in a certain form for a number of 
years is not only presumptive evidence of the exist¬ 
ence of a contract to pay rent in that form or at that 
rate but is also presumptive evidence that the parties 
have agreed that it is obligatory on the one party to 
pay and the other party to receive rent in that form 
and at that rate so long as the relation of landlord 
aod tenant may continue. ILR 7 Mad 365 Rel. on. 
(1965) 2 Mys L J 93 : A I R 1967 Mys 65 (66) (Pt B) 
(Pr 9). 

- S. 105 — Landlord and tenant — Evidence Act, 

S. 116—Proof of title—Receipt of rent is prima facie 
proof of title in absence of fraud or misapprehen¬ 
sion. 

The fact of payment of rent is prima facie proof 
of title in the person who receives the rent. If the 
tenant is unable to get rid of the effect of the fact by 
showing that he was acting in ignorance or that the 
title was in some person other than the person to 
whom he paid rent he would have no defence to a 
suit for rent or ejectment. 51 T L R 850 and 8 Bom 
H C R A C J 175, Foil. 

Defendant executed a rent note in plaintiff's 
favour for lease of the land in suit for a year 
in 1932. Plaintiff alleged that he took possession 
at the end of the tenancy, leased out to others 
for some years and again leased out to defen¬ 
dant in 1935 but she did not vacate at the expiry of 
the lease. Plaintiff therefore sued ior ejectment and 
possession. Defendant admitted payment of rent as 
also title in plaintiff’s predecessor J but contended 
that J lost the land to C to whom he was indebted 
and she claimed to derive title from C. There was no 
proof of the facts pleaded by defendant. 

Held, that the unexplained payment of rent coupled 
with admission of title in plaintiff’s predecessor was 
sufficient to entitle plaintiff to succeed. 1951 Nag L J 
(Notes) 178. 

- Ss. 105 and 116 -Lease-Creation of — Agricul¬ 
tural lease—Can be created by delivery of possession 
and giving rent receipts—T. P. Act does not apply* 
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ft is open to the landlord to create a tenancy by 
giving possession and accepting rent, and such a 
tenancy can be proved by evidence other than the 
production of the lease deed. Where the lease is for 
agricultural purpose, none of the formalities required 
by the provisions of Chap. V of the Transfer of Pro¬ 
perty Act, are applicable. In such a case it is open 
to the landlord to create a tenancy by issuing rent 
receipts, accepting rent paid to him, and delivering 
possession to the lessee. AIR 1954 S C 75S. Disting. 
ILR (1965) Cut 22, 31 Cut L T 654. 

—S. 105 — Tenancy by payment and acceptance of 
rent—Deed of settlement not proved but rent receipts 
produced — Payment and acceptance of rent brings 
into existence relationship of landlord and tenant — 
Proof of settlement deed not necessary: AIR I960 Pat 
344 (FB) and A I R 1952 S C 23, Rel. on. A I R 1965 
Pat 279 (287) (Pt F) (Pr 22) (DB). 

—S. 105 — Tenancy — Proof of — Recognition of 
tenant by acceptance of rent or payment of rent by 
tenant proves tenancy. 

Tenancy can be proved by payment and acceptance 
of rent. If a tenant is in possession under an unregis¬ 
tered lease and the landlord recognises his right by 
accepting rent from him, a lease of immovable pro¬ 
perty can be established by the latter fact. If the 
date of commencement of the tenancy was in ques¬ 
tion, no doubt, the unregistered lease could not be 
referred, to trace it. Recognition of the tenant by 
acceptance of rent from him or payment of rent by 
the tenant in recognition of the lessor’s right, as the 

19*64 bIl /r "01 11 ^ SU ® C * 0Q * 1° P r °ve the lease. 

~— s - 105-Payment of rent — Presumption — (Evi¬ 
dence Act (1872), S. 114). 

Rent is a usual, though not an essential, incident of 
the relationship of landlord and tenant and payment 
ol rent by the occupier to the owner of premises 
raises a presumption that the relationship of landlord 
and tenant has come into existence. The presumption 
however is a rebuttable one and may be rebutted by 
showing that the acts and conduct of the parties are 
□consistent with its existence. 56 Punj L R 480, ILR 

(db) 5) Puni 94{ AIR 1955 Puai 34 (36) (Pl C) (Pr 13) 


i. 103,107 — Lease unregistered — Tenancy by 
payment and acceptance of rent—Inference of, 

Held, in the facts of the case that a valid tenancy 
could be easily inferred in the circumstances even 
it the lease deed was inadmissible for want of regis- 
V®5* or *» a decree for rent could be passed: A I R 
HF f S W C 23, Rel. omlL R (1960) 10 Raj 938,1961 
?DB) L W 45: A 1 R 1961 17 ( l7 » 18) (Ft A) (Pr 5) 

—S 105-Creation of sub-lease-Sub-lease already 

SaSJr 8 . W £ e “ B ? mbay Rents Hotel and Lodging 
House Rates Control Act (57 of 1947) was applied to 

ani r f a rfl h ,h a “Ki cann ? t be said that the tenant*created 
any fresh sub-lease after commencement of that Act 

by merely recovering rent under subsisting sub. lease 

and » Rents ~ Bom hay Rents! Hotel and 

S.°ll(ej; AIB 1955Sta A °‘ (Sf °‘ 1947 >' 

^e. t 1 i r n ;fS; f Q n”' d u ^ra:d i rerr nt,,ion 

The mere fact of one person paying and another 
person receiving rent will not necessarily create the 

Such°rda L 0 i- landl0rd , flnd BtaKfttJS 

f Rations hip can only arise on the basis of a 

b l tw ^ n , tha Parties, and it ia also necessary 
that there should be an intention to transfer an inte- 

h* Wfi Where the payment was received 
by the Assistant Custodian on the representation 


(which later turned out to be false) that the applicant 
was a tenant of the property, by no stretch of reason¬ 
ing can it be construed as an intention on the part of 
the Assistant Custodian to create a tenancy. 4 Sau 
L R 263, AIR 1953 Sau 73 (74) (Pt C) (Pr 4) (DB). 

8. Kabuliat, rent-note, patta, etc., whether lease. 

• —S. 105—Relationship—Kabuliyat—Effect of. 

Where no lease deed had been executed by land¬ 
lords in favour of the lessee, but the latter had 
executed a Kabulivat, in favour of .the former and 
the lessors accepted the Kabuliyat and received rent 
as provided therein, the lessee cannot be denied the 
status of tenant. Asa Ram v. Mst. Ram Kali. 1958 
S C I 575 » (195S) 2 M L J (S C) 32 , (1958) 2 \ndb 
W R (S C) 32, 195S \ll W R (H C) 598 : 1958 SCR 
986: AIR 1958 SC 183 (185) (Pt A) (Pr 5). 

7—S. 105 — Kabuliat which is a unilateral transac¬ 
tion, cannot create lease, which requires consensus 
between two parties. 1902 All L J 773 1 1962 All 
W R (H C) 646 : A 1 R 1962 All e04 (603) (Pt A) 
(Pr 7). 


-Ss. 105 and 107—Kabuliat—Construction—Lease 

or license. 

Under a registered kabuliat the defendant agreed 
to pay rent at Rs. 31- per annnm. The defendant was 
entitled to make kham constructions on the land and 
the value of the constructions was not to exceed 
Rs. 50/-. It was also provided in the kabuliat if at 
any time the owner of the land desired to obtain 
back possession over the land, the defendant would 
receive Rs. 50/- for the constructions made by him. 

Held (i) that In view of Ss. 105 and 107, a docu¬ 
ment had to be executed by the transferor when 
making a transfer of immovable property in the 
nature of a lea-e. In this case there was no such 
transfer. Consequently, the relationship of lessor and 
lessee did not come into existence by the execution 
of the qubuliat 40 AH 303, Rel. on. 

(ii) Having regard to the terms oq which the defen¬ 
dant was given the land, it was difficult to hold that 
any permanent rights in the land were granted to the 
deiendant. He was only allowed to hold the land for 
an unspecified period. 

(iii) In the absence of a valid lease, the position 

merely that of 3 licensee. A I R 

iiuMilo?) fpJu'j; 1952 R D (H C) 14 : AIR1953 

7T~ S . S- .!??. and l° 7 “Qabuliat— If creates a lease — 
Admissibility for praying nature of possession — 

Registration Act (1908), S. 49. 

The law requires that a deed of lease should be 
executed by the lessor and the lessee both or there 

should be counter parts erecuted by each. When it 

is tor a period of more than one year it should be 
registered also. 

A Sarkhat (Qabuliat) executed by the lessee alone 
does not therefore operate as a lease. The deed is 
nevertheless admissible in evidence for the purpose 

W 0f P° ssessi0Q - 1950 All 

W R 500 i A 1 R 1950 All 601 (662) (Pt A) (Pr 3). 

--Ss. 105 and 107—Lease for more than one year— 
Creation of—Unilateral Kabuliyat-Sufficiency. 

^ A » e j S ? * or a P 0r I°di exceeding one year, cannot be 
b A 3 unll 3 teral Kabuliyat even though it be a 
iSfln 3 d ° n u and 0v0n though it be accepted by the 
nrnl- / d 0ra ( ly 2 r wri E in 8 unregistered under the 
d the , Transfer of Property Act. Under 

icmq W i SI .u 0nga ! Non-Agricultural Tenancy Act, 
1949, also the position is similar. Section 107of the 
T. P. Act which is not inconsistent with any of the 
provisions of the West Bengal Non-Agriculturai 
Tenancy Act or in particular with S. 7 oi that Act* 
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would apply to tenancies under the West Bengal Act, 

2937afiU960) 2 C.' l 1 t ir. e " 8al Act 64 Cal W N 

—-S. 103—‘Lease’—Patta executed by plaintiff only 
it can be taken into consideration as plaintiff’s 

admission. (I960) 64 Cal W N 240. 

-Ss. 105, 106, 107 — Applicability — ‘Lease” 
Kabuliyat executed by lessee alone - Term of five 
years-\ aliditv—Applicability of S. 53-A-Notice to 
quit-Period of — Tenancy Laws-West Bengal Non- 
Agricultural Tenancy Act (20 of 1949), S. 9 (b) (iii). 

Held, (1) that the unilateral Kabuliyat executed by 
the lessee alone, could not be considered to be a 
lease under S. 10, of the Transfer of Property Act. As 
a lease for five years under' the Transfer of Property 
Act could only be made by a registered instrument 
signed by both the parties, the lessor and the lessee, 
the express contractual lease in the present case did 
not take effect in law. But by admitted payment and 
receipt of rent, according to the Bengali calendar 
month, a monthly tenancy came into being in favour 
fowi 6 ten ant-defendant under the plaintiff-landlord. 
(2) that S o3-A, T« P. Act would be of do application 

because the term of the tenancy, sought to be fixed 

under the Kabuliyat. expired long ago. (3) that there 
was nothing in the W. B. Non-Agricultural Tenancy 
Act which excluded from its operation monthly 
tenancies such as the present was, and, therefore, the 
not ; ce terminating the tenancy must, under S. 9 (1) 

- u'! that Act, be six months’ notice expiring 
with the year of the tenancy, that is to say, anniver¬ 
sary of the month of the tenancy in the next succeed¬ 
ing year. (1959) 63 Cal W N 535. 


Ss. 105, 106 and 107 — Unilateral kabuliat is not 
lease — Tenancy can arise only on acceptance of 
kabuliyat by lessor — Kabuliat therefore cannot be 
considered to a document of lease so as to be hit by 
S. 107 — Implied tenancy from payment and receipt 
of rent — Tenancy not hit by S. 91, Evidence Act — 
Presumption under S. 106, T. P. Act, indicated 
(General Clauses Act (1897), S. 3 (35)) - (Evidence 
Act (1872), S. 91). A I R 1955 N U C (Cal) 55S4. 

-S. 105—Lease of buildings — Lease calling itself 

as pattom and not as vadaka—It is no ground for 
holding that lease was of the land rather than of 
buildings. See Houses and Rents — Travancore- 
Cochin Buildings (Lease and Rent Control) Order 
(1950), Cl. 2 (1). A I R 1957 Ker 109. 


—S. 105 — ‘Rent note’ — Every rent-note cannot 
amount to a lease within S. 105. AIR 1955 N U C 
(Madh B). 4322. 


-Ss. 105, 107 — Rent note to pay rent at Rs. 30 

p m. for 8 months — Registration is not necessary 
either under Registration Act or T P. Act — Instru¬ 
ment not being a lease within S. 105, S. 107 does not 
apply—Document is a lease for purposes of Registra¬ 
tion Act—But as it was only for 8 months, it was not 
necessary to register it under Registration Act—Rent 
Dote can be enforced — (Registration Act (1908) Ss. 2 
(7), 17 (1) (d). A I R 1955 N U C (Madh B) 3787. 

-S. 105—Tenant — Rent note cannot amount to a 

lease within meaning of S. 105 — Bent note is not 
heritable. See Evidence Act (1872), S. 110. AIR 
1955 N U C (Madh B) 29S7. 

-S. 105 — Rent note for one year — Not a lease — 

Registration not necessary. See Registration Act 
(1908), S. 2 (7). A I R 1955 N U C (Madh B) 1553. 


certain monthly rent and further agreed to pay the 
rent in advance on a certain date every month s 

Held that the agreement amounted to no better 
than a karar or agreement undertaking to pay the 
rent for use and occupation of the house and was 
not a lease within the meaning of S. 105 and, there¬ 
fore, was admissible in evidence and the executant 
was bound by the terms contained therein. AIR 1951 

Mys 24 (24, 25) (Prs 2, 4). 

-Ss. 105, 107 — Rent chit by tenant, if lease deed 

— Admissibility for want of registration — Suit for 
rent on basis of rent chit — Registration Act (L90S), 
S. 2 (7). < 

A rent chit executed by tenant does not amount 
to a lease deed, and therefore, no question of regis¬ 
tration arises. The chit would be admissible in proof 
of admission of lease and a suit for rent by land¬ 
lord on the basis of the rent chit will be maintain¬ 
able. A I R 1951 Mys 13 (13, 14) (Prs 3, 4) 

©-Ss 105, 106 and 107, (before amendment by 

Act 20 of 1929) — Lease, creation of, before amend* 
ment—Patta executed by lessor—Effect. 

Before S. 107 was amended by Act (20 of L929), a 
valid lease could be created by a patta executed by 
the lessor and not by kabuliyat executed by the 
lessee. The reason why a kabuliyat could not create 
a valid lease in the absence of a patta before the 
amendment of 1929 was that the lessor, who had the 
right to create the lease, did not execute a registered* 
instrument, transferring a leasehold interest. Being 
unilateral document it could not be assumed to* 
embody a contract between the parties. If it could 
be so construed the lessor would have to be held to 
be a party to it, and the lease would have to be held 
to be valid. Neither law nor equity can hold a lessor 
bound as if a contract existed where no contract is in 
fact, established. To a case, where the intention of 
the lessor as to the duration of lease cannot be as¬ 
certained from the kabuliyat Section 100 applies. 
A I R 1935 Pat 291 (FB), Rel. on. 1960 B L J R 245 « 
1960 Pat L R 1001 ILR 39 Pat 140 : A I R 1960 Pat 
344 (347, 348) (Pt A) (Prs 9, 10, 13) (FB). 

-S. 105—Creation of relationship of landlord and 

tenant — Mortgage with possession — Mortgagor re¬ 
maining in possession and executing rent note—Held 
that he occupaid the premises not in his capacity as 
owner but in his capacity as a tenant of the person 
with whom the property was mortgaged. AIR 1957 
Punj 57 (58) (Prs 4, 5). 


—S. 105—Deed—Patta—If confers title. 

The mere issue of patta by Sirkarin one’s name 
ioes not confer title to the property comprised there, 
a on him if he had not already obtained title to it. 
L124 M E) 40 Cochin 58, Foil. 1949 T C L R 59 


DB) 


Q T pocp anrl lifPnce —Distinction 


£-S. 105 — Lease and licence— Distinction 

between — Requirement of notice to licensee) not 
inconsistent with licence—Determination of transac¬ 
tion depends upon intention of parties — Intention 
has to be ascertained by conduct of parties. 

Although a licence is revocable at the will of the 
grantor the provision in the licence that the licensee 
wouid be entitled to a notice before being required 
to vacate is not inconsistent with a licence. The 
mere necessity of giviDg a notice to a licensee 
requiriog him to vacate the licensed premises would 
not indicate that the transaction was a lease. 


-Ss. 105 and 107—Unilateral agreement to occupy 

house and pay rent — Agreement, if lease — Agree¬ 
ment not registered — Admissibility in evidence — 
Registration Act (1908), S. 49. 

Where by an unregistered agreement the executant 
agreed to occupy a house lor eleven months at a 


Whether an agreement creates between the parties 
the relationship of landlord and tenant or merely 

that of licensor and licensee the decisive considera¬ 
tion is the intention of the parties. This intention 
has to be ascertained on a consideration ot all the 
relevant provisions in the agreement. In the absence, 
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however, of a formal document the intention of the 
parties must be interred from the circumstances and 
conduct of the parties. Similarly where the terms of 
the document are Dot clear the surrounding circum¬ 
stances and the conduct of the parties have to be 
borne in mind for ascertaining the real relationship 
between the parties. The fact that the premises are 
ia exclusive possession of a person would not make 
him a lessee. If, however, exclusive possession to 
which a person is entitled under an agreement with 
a landlord is coupled with an interest in the pro¬ 
perty, the agreement would be construed not as a 
mere licence but as a lease. M N. Clubwala v. Fida 
Hussain Saheb. (1964) 2 S C J 448 : (1984) 6 SCR 
642 j (1964) 2 Mad L J (SC) 83 x (1964) 2 Andh 
W R (SC) 83 i (1964) l S C VV R 750 : 1964 SCD 
842 i AIR 1965 SC 610 (614) (Pr 12). 

# —S. 105 — Lease and licence — Distinction — 
(Easements Act (1882), S. 52> —(Houses and Rents — 
Delhi Ajmer-Merwara Rent Control Act (21 of 1947), 
S. 2). 

Per Subba Rao, J. (S. K. Das, J., agreeing): Where 
the question is whether the document is a lease or a 
licence it isjhe substance of the agreement that 
matters and not the form, for otherwise clever draft¬ 
ing can camauflage the real intention of the parties. 
There is a marked distinction between a lease and a 
licence. The following propositions may be taken as 
well established : (1) To ascertain whether a docu¬ 
ment creates a licence or lease, the substance of the 
document must be preferred to the form ; (2) the real 
test is the intention of the parties whether they 
intended to create a lease or a licence ; (3) if the 
document creates an interest in the proporty, it is a 
lease; but if it only permits aaother to make use of 
the property on which the legal possession continues 
with the owner it is a licence, and (4) if under.the 
document a party gets exclusive possession of the 
Property, prima facie he is considered to be a tenant; 
but circumstances may be established which negative 
the intention to create a lease. Applying these tests, 
Held upon the terms of the document, that the docu¬ 
ment was a lease and not a licence. The solitary 
circumstance that the rooms let out in the present 
case were situated in a building wherein a hotel was 
run could not make any difference in the character 
ot the holding. Under the document there was 

J ! rigtlt t0 eu ! oy the rooms ' and therefore, 
iS 1 w®A aU ?? n ? y \ a favour of the tenant. Associ- 

PnnMSQ7 S f, R * Ka P 00r - *LR (1959) 

I 960 S 8 r 7 i‘ ( A 9 q 80) Aa 1 •* ,19ti0 > 1 S C R 368 : 

(Pt B) (PrsMf 27) C 1262 (1263 ’ 1269) 

* W5-Lease and profit a prendre-Distinc- 
tion—(Easements Act (1882), S. 52). 

W?-. 0056 ’ J'VTA 0 a ,* ease ' one enjoys the property 
but has no right to take it away. In a profit a prendre 

one has a licence to enter on the land, not for the 

Frnm°ir ° f 00 °i y cg lt| but , fo , r removing something 
from it, namely, a part of the produce of the soif 
Shantabai v. State of Bombay. 1958 S r l 1 A 7 R • 
1958 S C A 727 : 1959 S C R 265 , AIR 1958 S C 4* 
(535) (Pt C) (Pr 23). 58 S C 532 

— S-105 -Lease and licence — Distinction — Test 
—(Easements Act (1882), S. 52). Aest 

The difference between the two legal concepts of 
lease and licence is that while in the case of iea P se an 

X 6S tn *3 thS Pr T rty I s transf erred in a license a 
nrSlJV S °r th,Dg ls granted which right ex- 

Dertv ri fLh f am , 0UQt to aa interest in the pro- 
party. The other features of a lease are (!) that it is 

either expressly or impliedly for a certain time or in 

IS*™* (2) that it is in consideration of a paid 

Fkl 0 ? r P rom ked or to be paid periodically The 

above features although they are not essential features 


of a licence it cannot be seriously denied that in the- 
case of a licence also the grant may be for a certain 
specified period and that some fee may be charged 
either at the time of the grant or periodically for the 
grant of the licence. If a fee is charged periodically 
it may have much similarity to what may be called 
“rent" in the case of a lease. But the fact that a 
licence is granted for a period or that a fee is charged 
for the grant of the licence would not remove the 
essential difference between a lease aod a licence 
which lies in the fact that in the case of a licence no 
interest in the property as such is transferred to the 
licensee. 1958 All W R (HC) 70 : AIR 1957 All 369 
(372) (Pt B) (Pr 9). 

-S. 105—Lease and licence—Difference between 

—Test for determining whether grant is lease—Test of 
exclusive possession. See Easements Act (18S2', S. 52. 
67 Bom L R 452 i 1 L R (1965) Bom 873 i AIR 1966 
Bom 113 (DB). 

--S. 105—Lease and licence. 

The right to exclusive possession and enjoyment of 
the property let out to him is an important feature 
of the right of lessee However, for the creation of 
a valid lease it is necessary to prove the presence of 
some other equally important ingredients as laid 
down in section 105, so that it cannot be said that 
merely because a person is given the rght to exclusive 
possession he becomes a tenant even if he does not 
satisfy the other requirements of the definition of 
“lease” contained in section 105. However, the state¬ 
ment that a licence is always ruled out as soon as 
the right to exclusive possession is granted to a party 
may not be regarded as a correct statement of the law 
without some qualification. 

The trend of recent English decisions is to cast a. 
serious doubt on the correctness of the broad propo¬ 
sition that exclusive possession necessarily and in 
every case negatives the presence of licence and 
establishes the presence of a lease. Exclusive po^ses- 
sion can be compatible with a licence to which are 
added certain other contractual rights. That no 
doubt appears to be the view which has been taken in 
recent English judgment but even if that may not be 
the posUmn in India all that can be said would be 
that the person is not a licensee. That does not 
necessarily mean that he is a lessee. Case-law dis¬ 
cussed. 56 Bom LR 365 i ILR (1954) Bom 615 , 

16HDB) 54 B ° m 370 <376 ’ 378) (Pt F) (Prs 9 ’ 

~ S * ,,Tenant,, aod “Occupier"—Difference* 

The difference between a tenant and an occupier 
is well known. There must be contract of tenancy 

S r8 A Pe T,? nbe 8 tenant ‘ But if there is no 
contract, and the possession of person is permissive, 
then it is a case of an occupier. Rent is realisable 
the tenant. on the other hand is payable 
by a person for the use of another’s property with 
his consent, when the rent or the period is not fixed 
Occuptei-is not a tenant. When the rent has been 

re 8 nth d as nnf FfM the agreed rent * Where the 

rent has not been fixed, the occupier must pay such 

(SS)“pi B) (Pr C 26 P , a, (DB,! S ^ A ‘ R 1952 “ 915 
of documea?, 00 ‘° mlenti ° n °* P “ rtieS “ d subs<aa « 

d5ff f reDt fr0 L m ft llceDCe - In the case of a 

or | S 8 r,g t t , to do or continue to do, i3 

someFhinn h «h T°/ eabI ° pr °P 0r ty of the grantor 

or an inte 8 re^n3L d0eS at ? 0Unt to a ° ea «ment 

SLi “this 1 c i h PT??** whereas to the case of 
lease there is a right to eDjoy such property and 

not merely to do something in or upon the property 

In order to apply this distinction what is important 
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..s the real intention of the parties to the transaction, 
ihe substance of the document and not merely the 
iOrm of the document which embodied the transac¬ 
tion. In the case of a lease, as provided in S. 108, 
1 ransfer of Property Act, there can be a contract 
Detween the parties providing for special rights and 
liabilities between the lessor and lessee. Such special 
verms, it any, in the document do not clinch the 
issue and are inconclusive, so also the fact that there 
is a term in the agreement, whereby it is agreed that 
no derivative interest or sub-licence, would be creat¬ 
ed is inconclusive on the question whether the docu¬ 
ment is a lease or a licence. AIR 1959 S C 1262, 
Rel. on. 

The parties to a transaction cannot turn a lease 
into a licence merely by stating that one of the parties 
" c ® nsee an d that the transaction is a licence. 
>> here the main terms of the agreement clearly show 
a right to enjoy the property was transferred and a 
provision was made for a breach of the agreement, 

« 0 " e ^ ^at there is a lease and not a licence. 
(1961} 2 Guj L R 505. 

—S. 105 — Lease and licence — Distinction—Test. 

A mere licence does not create any estate or interest 
in the property to which it relates; it only makes an 
act lawful which without it would be unlawful. A 
lease on the other hand, creates an interest in 
immovable property. A lessee has the right to exclu¬ 
sive possession of the property leased, but a licensee 
has only a right to use the property; such right does 
not amount to an easement or an interest in the pro¬ 
perty. If a contract is merely for the use of property 
in a certain way or on certain terms, while it remains 
in the possession and control of the owner, it is a 
.licence. On the other hand, if an interest in immov¬ 
able property is transferred and right to exclusive 
possession of the property is granted, the transaction 
would be one of lease. Whereas a bare licence grants 
only a personal privilege to the licensee a lease 
creates an estate in the property in favour of the 
lessee. AIR 1959 S C 1262 (1269), Rel. od. AIR 1960 
J & K 83 (84 to 86) (Pt B) (Prs 6, 8, 10, 11). 

-S. 105 — Lease and licence compared. 

In a lease there is a transfer of interest in property 
whereas in licence no estate in property passes and it 
can be revoked at any time. Gian Kour v Provincial 
Rehabilitation Officer. AIR 1956 J & K 33 (34) (Pt B) 
<Pr4)(FB). 

-S. 105 — Lease and licence — Distinction — 

Intention of parties—When to be ascestained— Ease¬ 
ments Act (1882), S, 52. 

In determining whether an agreement between the 
parties creates the relationship of landlord and tenant 
or merely that of a licensor and licensee the decisive 
consideration is the intention of the parties. The need 
for determining whether an intention different from 
that indicated by the terms of the deed existed can 
arise only in those cases where such a question is 
distinctly raised between the parties and they have 
had an opportunity to lead evidence on that point. 
Where no such dispute is raised the court would not 
be justified in imputing to the parties an intention 
different from that which the language used in the 
document suggests and which is admitted by the 
party affected thereby to have been the true intention 
of the parties. 

Although a mere statement in the document that 
the possession was to be that of a licensee will not be 
sufficient to turn a lease into a licence but if the 
document on the face of it contains a stipulation that 

f >ossession is handed over to the person as a 
icensee for a fixed period and the person in whose 
•favour the deed is executed himself admits that he 
was a licensee and the deed describes the relation¬ 
ship to be that of licensor and a licensee, the question 


of the intention of parties being different from that 
described in the document does not arise. AIR 19^9 

r 9 1282; ii^ 2 1 AH E R U ": 1951 2 All E R 271, 

f-ln L ^V ab c I r J 279 1 1961 M P L J 1223 * ILR 

IWo 3) Madh Pra 81. 


-S. 105 - Easements Act (18S2), S. 52 - Licensee 

££2°* sue. See Easements Act (1882), S. 52. AIR 
1957 Madh Pra 44. 


S. lOo— Lease and licence— Distinction between 
— Waste land given for cultivation - Permission to 
sink well — Exclusive control of grantee — Transac¬ 
tion is lease and not licence. 

Transfer of the right to enjoy immovable property 
is the main characteristic of a lease. In the case of a 
licence, there is no such transfer. It is in the nature 
or a privilege personal to the grantee to do something 

' r °L U P on i mm ovab!e property in the possession 
of the grantor. The lessee’s possession to the exclu¬ 
sion of the lessor, therefore, pruna facie points to a 
lease and not to a licence. There may, however be 
circumstances present which may outweigh that 
view and indicate a licence, for whether it is the one 
or the other is essentially a matter of intention. 

Where the defendants under an agreement were 
let into possession of waste lands to be reclaimed and 
brought under cultivation and were given permission 
to sink a well also and the transferor reserved no 
control over or possession of the lands, the transaction 
is a lease and not a licence. 1961 Mad W N 644 i 
(1962) 1 Mad L J 128. 

- -S. 105 — Distinction between licence and lease 

indicated. See Easements Act (1882), S. 60. AIR 
1953 Mad 456. 

-S. 105 — Distinction between a tenant and a 

licencee indicated See Court-fees Act (1870), S. 7 
(xi) (cc). AIR 1955 Mys 98. 


—S. 105—Lease and licence—Distinction between 
—(Easements Act (1882), S. 52). 

A licence does not create any estate or interest in 
the property to which it relates, while a lease does. 
It is essential for the creation of a lease of an im¬ 
movable property that a lessee should have a right 
to the exclusive possession of the premises. But, 
where the grantee takes under the grant only the 
right to use the premises without exclusive posses¬ 
sion, the right granted operates as a licence and not 
as a lease. For the purpose of deciding whether a 
paiticular grant amounts to a lease or a licence re¬ 
gard must be had to the substance of the agreement. 
1955 N L J 742 « ILR 11956) Nag 10 s AIR 1955 Nag 
306 (308) (Pt A) (Pr 8) (DB). 

-S. 105 — Landlord and tenant — Agricultural 

tenancy—Abadi — Person occupying site in abadi — 
Presumption. 

There is a presumption that in the absence of an 
entry to the contrary an occupant of an abadi site 
since before the thirty years’ settlement possesses 
proprietary right' and is not a mere licensee. AIR 
1949 Nag 120, Rel. on. 1951 Nag L J 167: I LR 
(1951) Nag 301 s AIR 1951 Nag 8 (8) (Pt A) (Pr 3). 

-S. 105 — Lease and licence—Distinction pointed 

out — Contract permitting person to go upon land of 
another and pluck and carry away kendu leaves 
Contract is not “lease executed in lieu of advances 
made” within Explanation (l) to S. 18 (1), Orissa 
Estates Abolition Act — Such person is not inter¬ 
mediary — (Easements Act (1882), S. 52) — 

Laws — Orissa Estates Abolition Act (1 ol 1952), 
Ss. 2 (h), 5 (I) and 18 (1), Explanation I.) AIR 1955 
NUC (Orissa) 2472 (DB). 

• —S. 105—Lessee and licensee-Distinction. 

The cardinal distinction between a lessee and, a 
licensee is that in a lease there is a transfer o 


TRANSFER OF PROPERTY ACT (1882), S. 105, Note 9 


571 


terest in land, whereas in the case of a licensee there 
is no transfer of interest although the licensee ac¬ 
quires the right to occupy the land. A mere demand 
for possession is sufficient for a tenant-at. will. If a 
statute provides for the vesting of land in the State 
from a certain date, such land shall vest and a mere 
licensee can have no valid objection. Shea Narayan 
Chaudhury v. State of Biha--. 1957 BLJ R 72 t 
1957 Pat L B 1 i TLB 36 Pat 280 j AIR 1957 Pat 226 
(228) (Pt B)(Pr 9) (FB). 

" -S. 105 — Lease and license—Distinction—Ease- 
ments Act (1882), S.52—Deed— Construction—Lease 
or licence. 

A licence as denned in S. 52, Easements Act must 
be distinguished from a lease. A licence does not 
create any interest or property in the estates of the 
grantor, and, therefore* a licensee is not entitled to a 
notice to quit before eviction. On the other hand, a 
lease as defined in S. 105, Transfer of Ptoperty Act 
creates an interest in immoveable property, and a 
notice of the intention to determine the lease is 
necessary before eviction. 

Held on a construction of the document and the 
surrounding circumstauces that the document creat- 

inr. s « e « e a °d not a licence in favour of B. AIR 
1951 Pat 190 (193) (Pt C) (Pr 9) (DB). 

T“"?’j 105 ,7 Le . ase and licence — Distinction, in- 
oicated —• If an interest is created in the property, it 
is a sub-lease, otherwise it is only licence — No sub¬ 
lease can be said to have come into existence unless 
it is proved that the sub-tenant has obtained exclu- 

sanrs* 7r B i Urde . n of ,P r0viD 8 sub-lease is on 
tde landlord - False plea of tenant canDot fill in the 

lacuna in the evidence to be established by the land- 
rj. J. 0e H . 0l i se f s o a “ d Re nts - Punjab Urban Bent 

L J 340 (Punl) ° f 49) ’ S * 13 (a) (i) * 1963 Cur 

determine~ LeftSe and licence-Distinctioo-Test to 

The essentia! feature of distinction between a lease 

and licence is that if the agreement amounts to a 

estate th wh°inh UI i ier ^ the i has an interest in the 
estate which is protected by law whereas a licensee 

receives no such benefit in law. Wherever there Is 

an exclusive possession the Courts are entitled to 

feature 30 wS? °‘ ,e .? se , but ,his is a universal 
® “ r n e> Whether a particular transaction created 

thJ njr hCea , Ce l S f lways a question of intention o 

the parties which is to be inferred from the circum 

0f rt ,h ° a ? 8 and . on evidance P'eced on the 

, j. the circumstances and the conduct of the 
parties indicate that the intention was to create a 

wU??em d alo Pi !mtM ClUSiVe P^^such >person 
wiu remain uothing more than a licensee which 

SSSSHSSSI 

stamps it as uih T • a f a !ease or a llce “o a which 
the parties^ 'f” and *™» KoStaSnrf 

pHilisll® 

simis** a, « s fflA-aa 

B ^ SU S .% 

^uIct 5 (r8S2Ts.52 dliCeaCe - Dl!tinC,ion - Ea »*- 
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In deciding whether the agreement amounts to a 
lease, regard must be had to the substance of the 
agreement, and if the effect of the agreement is to 
give the holder the exclusive right of occupation of 
the property, though subject to certain reservations 
or to a restriction of the purposes for which it may 
be used, it is a lease; but if the contract is merely for 
the use of the property in a certain way and on cer¬ 
tain terms, while it remains in the possession and 
control of the owner, it is a licence. 

(On construction, held that the agreement in the 
case did not amount :to a lease.) 52 Pun L R 107 * 
A I R 1950 East Pun] 296 (299, 301) (Pt D) (Prs 17, 
28) (DB). 

~—S. 105—Easements Act (1882), S. 52—Lease and 
licence—Distinction—Held on facts that transaction 
in question was lease and not licence. 

The cardinal distinction between a lease and a 
licence is that in a lease there is a transfer of interest 
in immovable property, whereas this is not so in the 
case of a licence and the licensee acquires a mere 
right to use the property. 

Held, in the facts and circumstances of the case 
(1) that there was no conflict in the form and sub¬ 
stance of the document so far as the substance was 
concerned. (2) that the intention of the parties was 
to create a sub-lease in favour of the partnership 
urra. (3) that the defendant created an interest iu 
the property in question in favour of the partnership 
brm and so the transfer amounted to a sub. lease and 
was not merely a licence. (4) that the defendant 
not only made over his interest in the leasehold pro¬ 
perty to the partnership Arm, but also agreed that he 
would cease to have his possession over it as long 
as the partnership continued to be in possession and 

Am Q-ScnS; have exclusive possession instead. 
AIR S C 12 62, Applied. AIR 1953 Sau 137; AIR 

1 9 5 1 a P t U d Sfe c IR , 1901 AH 827; AIR 1954 Mad 182 

aKa9M) i5 R.H5b Dis,iDg - 1965 ,1aiLW 197 ' 

Jn a document executed by the defendant in 

?***“.{. plajn,lffl the defendant had undertaken 
° n : “i l ' vate ‘^vacant space in a certain proper* 
for one year The exact extent of the property or the 
location of the same where the defendant could raise 
he crops was not mentioned. It was stated that 
there were trees and houses on the property and the 

same were excluded and permission was granted to 

cultivate the vacant space only. K 

that sinc ® the defendant had not been given 

exclusive possession of the vacant site the extent of 

rii!?^K W » S fK° J P ? ssi j le to determined it must he 
held that the defendant had been givenon y a u Se of 

he property for a definite purpose and the transac 

tion would not amount to a lease. The fact that the 

The 6 }? 6 TT* 

AIR 1951 Trav-Co 189 (190) (Pr 4) (OB). 

% 

1U Lease or licence - Te.t for determination. 

^dicated^ 9 e"T 3 E». e Act™°882), g sr58? S AIR 
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S r r* Q ro5’ See CoQStitution of India, Art. 32. AIR 1958 

—S. 105—Easements Act (18S2), S. 52 - Lease or 
licence - Cinema owner permitting another to run 
tea stall or cycle stand — It is licence and not sub¬ 
tenancy. 

No sub-tenancy is created when the cinema owner 
permits another person to run a tea-stall or the cycle 
stand for the benefit of the visitors to the cinema. 
I be transaction in such case is a licence. The person 
in charge of the tea-stall or the cycle stand is not in 
exclusive possession of any part of the premises but 
only, permitted for a limited period of the day the use 
of his premises for a certain purpose. A lessee of a 
cinema has the righi to provide a tea-stall or a cycle 
stand for the convenience of the patrons either him¬ 
self or by a licensee. 1965 All VV R iHC) 329. 

-—S. 105-Lease or licence — Tests for determina¬ 
tion — Value of exclusive possession, 

Exclusive possession of land though prima facie an 
index of tenancy could not be held to be so if the 
circumstances negative aoy intention to create a 
tenancy. If possession of the premises clearly defined 
is transferred as such and the restrictions on the use 
are mere impositions, the transaction would be a 
lease. Exclusive possession over immovable property 
does indicate apparently that the person in posses¬ 
sion has some interest in the property but if the 
possession is conveyed through a specific agreement 
or grant the exact legal position can be ascertained 
without placing too much reliance on the fact of 
possession alone. Possession is not incompatible with 
a licence. I95S All W R (S C) 70 : AIR 1957 All 369 
(374) (Pt E)(Prs IS, 22). 

-S. 105—Lease or mortgage and licence— Distinc¬ 
tion indicated. See Easements Act (1882), S. 52. AIR 
1958 NUC (All) 2770 (DB). 

-S. 105 — Lease or licence — Qubuliat executed 

by one party only — Easements Act (1SS2), S. 52. 

Where a qabuliat exhibits a contract between the 
parties to pay a certain amount every month in lieu 
of the occupation of the house and is executed by 
one of the parties only it is not a lease but is a 
licence. AIR 1952 All 844 (345) (Pt A) (Pr 7) (DB). 

-S. 105 — Landlord and Tenant — Agricultural 

Tenancy — Sajhi— He can be licensee and not tenant 
—Person entered as Sajhi, not paying any produce 
rent-Plot not let to him by Zamindar — Me cannot 
be deemed to be tenant on basis of entry. 1952 R D 
(BR)180 

-S. 105 — Lease or licence — Right to collect cart 

stand fees auctioned under R. 6 of Rules made under 
Madras Village Panchavat Act—Suit for recovery of 
bid amount — Held what was granted was a licence 
and not a lease of immovable property — Such rights 
and obligations which flow from it, need not be evi¬ 
denced by an instrument in writing, much less regis¬ 
tered. See Panchayats—Madras Village Panchayats 
Rules, R. 6. (1964) 2 Andh VV R 397. 

-S. 105— Lease or Licence — Purchase of right to 

collect fees at weekly market—Held, was a licence and 
not a lease of immovable property. See Panchayats — 
Madras Village Panchayats Act (10 of 1950), S. 10 
(2) (c). (1959) Andh LT 676 « (1959)2 Andh WR 
148. 

-S. 105 — Lease or licence — Test indicated. 

See Registration Act (1908,', S. 17. 1958 Andh LI 960. 

—-S. 105 — Maiket — Stall holder—Position of — 
Merely a licensee who is allowed to occupy a small 
portion of market for sale of his goods — There is no 
transfer of any land or building in his favour by way 
of lease in his favour. See Municipalities — Madras 


District IMunicipalities Act (5 of 1920), S. 260. ILR 
(1956) Andh 515. 

—S. 103—Lease or licence. 

If a person accorded permission to another to build 
a house on his land the agreement to pay on a future 
date certain ground rent per annum does not in any 
way alter the character of the relationship between 
the parties. If the position originally was that of a 
licensor and a licensee, and house of a permanent 
character was built on the strength of the license it 
cannot be converted into relationship of leasor and 
lessee, by the execution of such agreement. AIR 1955 
NUC (Andh Pra) 5845. 

— S. 105 — Lease or licence—Land given by Muni, 
cipality to a tailor for his business—Amount payable 
referred to as a fee and not rent — Tailor did not 
erect any of the structures—Status of such person held 
would be of a licensee and not of a lessee. See Muni¬ 
cipalities — Bhopal State Municipalities Act (1916), 
S. 263, AIR 1956 Bhopal 43. 

——Ss. 105, 8—Lease or license — (Deed —Construc¬ 
tion—Lease)—Tenancy Laws —Bombay Tenancy and 
Agricultural Lands Act (67 of 1948), S. 4). 

In a suit to recover possession of immovable pro¬ 
perty a compromise decree was passed in first appeal, 
which provided that the possession of the property 
might be retained with the defendant for a specified 
period on a condition to pay a rent of Re. 1 a year 
and if the defendant failed to give possession alter 
that period the plaintiff No. 2 should take possession 
by executing the decree and that on this condition 
the defendant had left his contentions ia the suit. In 
execution proceedings of this .decree the defendant 
contended that the case was governed by Bombay 
Act 67 of 1948 and that he was not liable to be 
evicted. On the question whether the decree created 
a lease or a licence: 

Held, that in construing a document of such a 
nature and description one has to read the document 
as a whole. For the reason that the defendant had 
raised certain contentions in appeal and he gave up 
those contentions on condition that he was to remain 
in possession of the suit property for the specified 
period upon payment of rent, it could be concluded 
that the parties intended to create a lease and not a 
license. 56 Bom L II 893 : ILR (1954) Bom 1230 i 
AIR 1955 Bom 175 (176) (Prs 6, 8). 

-Ss. 105, 106—Government acquired land—Settle¬ 
ment at certain rental—Expression 'without prejudice 
to the right and title’ in rent receipt—Meaning of— 
Settlement a tenancy and not a license — Notice to 
quit served by Government Ollicer without authority 
to do so is invalid—Tenancy laws — West'Bengal 
Estates Acquisition Act (1 of 1954), S. 1. 67 Cal W N 
1064 : AIR 1964 Cal 183 (183, 184) (Prs 2, 3, 4). 

_S. 105 — Lease, licence or easement —Document 

held to be mere licence and did not require registra¬ 
tion—Effectof non registration -(Deed — Construct¬ 
ion) — (Easements Act (1882), Ss. 4 and 52) — 
Registration Act (190S). Ss. 17, 4). 

Held, on a construction of the instrument that (i) it 
was not a lease but a licence; (ii) that the sludge 
stored on the lagoon being moveable property the 
graot of a right to take away tho sludge from 
the lagoon did not create an interest in itnmov- 
able : property; (iii) that the right of free passage 
of motor cars and lorries over the corporation private 
road granted to the plaintiff by the indenture was 
nothing more than a mere licence to use the road for 
certain purposes; (iv) that the plaintiff was granted 
an exclusive right to the entire output of sedimenta¬ 
tion tank during the period of ten years; and (v) that 
even assuming that the right of way granted was an 
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interest in land and as such the deed required com¬ 
pulsory registration the only effect of non-registration 
was that the plaintiff could not claim right of way 
through the Corporation private road. The other 
rights of the plaintiff under the agreement remained 
unaffected and the docuraeut was admissible in evi¬ 
dence to prove those rights and could well be the 
foundation of an action for breach of licence. ILR 
(1960) 2 Cal 734 j AIR 1960 Cal 123 (133 to 137) 
(Pt F) (Pis 27, 28,30,31, 33,35). 

—S. 105 — Lease or licence — Test for lease is 
possession must be referable to some right or interest 
in land. AIR 1955 NU C (Cal) 5604 (DB). 

-S. 105 — Licence or lease — Determination of — 

Test indicated. See Houses and Bents—West Becgil 
Premises Rent Control (Temporary Provisions; Act (17 
of 1950), S. 9. AIR 1953 Cal 147 (DB). 


fruit trees and that only the land necessary for the 
paddy cultivation and the lemon grass cultivation 
was handed over to A. Having regard to all the cir¬ 
cumstances, no lease hold interest was created and A 
was only a licensee holding the property as varam- 
dar, 1955 K L T 731 : 1950 K L T 507, Foil. 1958 
K L T 359: 1953 Ker L J 541. 

-S. 105 — Intention is decisive consideration to 

determine whether parties are landlord and tenant 
or licensor or.licensee. 

In determining whether an agreement creates 
between the parties the relationship of landlord and 
tenant or merely that of a licensor or licensee, the 
decisive consideration is the intention of the parties. 
(194^)2 All E R 674, Halsbury’s Laws of England 
(HI Edn.) Vol. 23, p 427 and AIR 1959 SC 1202, Rel. 
1963 MP L J (Notes) 218. 


-S. 105 — Lease or licence — Test to determine 

stated — Grant for manufacturing process involving 
installation of costly machines by grantee—Premises 
to be returned on expiry of term in same condition 
in which it was handed over — Alteration with per¬ 
mission of grantor permissible — Grant held leise 
and not licence. (Obiter). 54 Cal W N 58:ILR (1950) 
2 Cal 443iAIR 1950 Cal 23 (30) (Pt D) (Pr 26) (DB). 

——S. 105 —• Agreement between a person and his 
divorced wife — Wife to look after issue of the mar¬ 
riage and in consideration allowed food, clothes and 
residence in the house of such person—Held, agree¬ 
ment did not create tenancy rights in favour of the 
divorced wife —It did not amouut to family arrange¬ 
ment also — Agreement did not amount to an ease¬ 
ment but amounted to mere licence—The licence was 
revocable. See Easements Act(1882), S. 52. AIR 1964 
Guf 44 (DB). 

® S. 105 — J. and K, Evacuee’s (Admioistation of 
Property) Act (2000), S. 2 (a)-Allottee is not a lessee 
out merely a licensee. See Jammu and Kashmir 
Evacuee (Administration of Property) Act (0 of 2000), 
S. 2 (a). AIR 1956 J k K 33 (FB). 


S 105 — Lease or licence — Test of determinm, 
— Easements Act (1882), S. 52. 

Exclusive possession or occupation of a plot o 
land is not an infallible test for deciding whether 
document is a lease or licence. The real test for sucl 
Da i! oa L is tbe , Mention of the parties. T< 
w “®ther a document creates a licence or ; 
J!?®’ the substance and not the form of the docu 

SSL 1 * , t0 £ e Preferred. If the document creates ai 
interest in the property it is a lease; but if it on b 

?hfl?pl S a ? DOther -° make use of the Property of whici 

it 4«7 ii POSS6S a , ?d o Ues with the owner, thei 

L B 453 A R 1959 S C 1262 ’ Fo11 ' (1963 > 1 Ke 


Ten a S nr>l° 5 T 7 Lease £ r “^JW-Test indicated. S 
lenancy Laws — Kerala Stay of Eviction Procee 

iogs Act (1 of 1957), S. 4.1958 Ker L T 556. 

S. 105 — Lease or licence—Test. 

of R n X nS e t a do , c . ur ? en { styled as varachit in favo 
"J overtaking his kuthakuppattam land of pad< 

wflrfl fp?{?k graSS for P at hivaram cultivation. The 

was said as“£ Dg h®*! In A h ® prop ®rty but nothii 
♦w* > as i° w ,b 0 ther A was to take usufructs 

r!vm!l?A( and S ° there was no provision as regir 

Do S !f an J, r ! nt .°u f these - By 0ther A hi 
onlniafi/j u j t0 the Property except the right 

even sihin ha( J 1 D0 A r, 8 h 1 t to “ ak ® any improvemen 
even. Subsequently A assigned his rights to C by 

statedthat hffi! dehan “«vija in which A L 
of the crops: * d transferred onl y his right in respe 

# Hf d ^tthe natural presumption would be 
the landlord continued to be in possession of 


S. 105 — Lease or licence — Test — Employee 
given quarters ol Company for term of service — No 
rent charged but maintenance charges recovered — 
Employee held licensee — Termination of service— 
Employee liable to be evicted — Houses and Rents— 
M. P. Accommodation Control Act (23 of 1955). 
S. 4(k). 

If a party gets exclusive possession of the property, 
prim a facie he is considered to be a tenant, but the 
circumstances may be established to negative the 
intention to creata a lease, The intention of the 
parties is the real test for ascertaining whether a per¬ 
son is a licensee or a tenant. AIR 1959 SC 1202, Foil. 

An employee of a compauy was given a quarter for 
residence for the term of his service, no rent was 
charged but maintenance charges were levied on the 
employee. After the termination of his service, he 
refused to vacate the quarter claiming that he was a 
tenant and not a licenseer 

Held, that no interest in the property was created 
and therefore the employee was a licensee and not a 
tenant. 


Held further that even assuming that the relation 
between the employee and the company was one of 
a lessor and lessee, the employee on termination of 
his service from the company was liable to eviction 
under S. 4 (k) of the M. P Accommodation Control 
Act. 1962 M P L J (Notes) 297 i 1962 Jab L J 26 


-S. 105—Lease or licence — Test— Intention of 

parties — Easements Act (1882), S. 52. 

In determining whether an agreement between the 
parties creates the relationship of landlord and tenant 
or merely that of a licensor and licensee, the deci¬ 
sive consideration is the intention of the parties. 

If the document on the face of it contains a stipu¬ 
lation that possession is handed over to the defendant 
as a licensee for a fixed period and the defendant 
admits that the intention of the parties is correctly 
represented by the language of the deed, the question 

of the intention of the parties being different from 

what the language of the deed implies does not at all 

1901M A P R LJ 9 1223 SC ^ FolL 1961 * ab L J 279 : 

——S. 105 —Lease of usufruct of coconut thope— 
Whether a lease or licence—Principles. 

Hat the time of the contract it is contemplated 
that the purchaser should derive a benefit from the 
further growth of the ihing sold, from further vege¬ 
tation and from the nutriment to be afforded by the 
land, the contract is to be considered as for an interest 
in land; but, where the process of vegetation is over, 
or the parties agree that the thing sold shall be im¬ 
mediately withdrawn from the land the land is to be 
considered as a mere warehouse of the thing sold, 
and the contract is for goods. If the plaintiff is to re- 
move the goods immediately upon the grant, then his 
right of entry upon the land will be in the nature of 
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licence; but where he is entitled to usufruct from 
the trees spread over a period of time during which 
period the usufruct grows out of the soil, then the 
right to collect the usufruct is in the natare of im¬ 
movable property and will accordingly amount to a 
lease. AIR 1949 Mad 14S, Rel. on. (1903) 2 ML J 
137, Disting. 77 Mad L W 743 i (1965) 1 Mad L J 
170 : ILR (1965) 2 Mad 518. 


TS&TS.mswb): Tenancy Act (1920! ' s - 2 (b) - Am 

“— S * — Lease or licence—Tests for determina¬ 

tion, stated — Grantee given exclusive right of occu¬ 
pation — Transaction held lease. 1950 Nag L I 51 . 
ILR (1950) Nag 218 : AIR 1950 Nag 107 (108) (PtB> 
(Prs 7, 8). 


-S. 105—Lease orlicence—(Easements Act (1882), 

S. 52)—(Deed—Construction). 

The defendants were the lessees under a lease deed 
for the >ear 1954-55 under the first plaintiff. OnT9th 
April, 1955, the first plaintiff and the second plaintiff 
who claimed to be a tenant under the first plaintiff 
instituted a suit for a permanent injunction restrain¬ 
ing the defendants from interfering with the plaintiffs’ 
peaceful possession and enjoyment of the suit pro¬ 
perties and from entering upon the land on the alle¬ 
gation that as per the lease deed the defendants had 
surrendered possession on 12th February, 1955 and 
thereafter the first plaintiff has leased the land to the 
second plaintiff. There was a compromise between 
the parties under which the defendants agreed to the 
suit beiDg decreed as prayed. The compromise was 
evidenced by two documents of even date. One of 
them was styled as a licence which gave the defen¬ 
dants and their men permission to enter upon the 
land for the purpose of raising the crops and taking 
away the same till 13th March, 1950. This licence 
automatically expired on 13th March, 1950 and 
thereafter the defendants were not to enter on the 
land and if they did so, the plaintiff was entitled to 
execute the decree. Under the second document the 
paddy yield in the two bogums for the year 1955-50 
on the land had been sold to the defendants in consi¬ 
deration of their paying 50 1/4 salagis of paddy in 
two instalments of 30 salagis on 30th October, 1955 
and 50 1/4 salagis on 13th March. 1950. The said 50 
salagis of paddy had to be paid whether or not there 
was yield. 

He'd, that the composite documents constituted 
only a licence and not a lease. (1958) 2 Mad L J 00. 

-S. 105 — Lease or liceoce — Construction—Deed 

held was merely a licence and not a lease. See Ease¬ 
ments Act (1882), S. 52. AIR 1954 Mys 89. 

-S. 105—Lease or licence—It is a question of fact 

in each case whether a particular arrangement 
amounts to a lease or licence and other cases can 
merely be a guide in such determination—In circum¬ 
stances arrangement held, was a lease. See Ease¬ 
ments Act (1882), S. 00. AIR 1954 Mys 89. 


-— s - 105—Houses and Rents — Orissa House Rent 
Control Act (31 of 195S), S. 2 (5)-“reoant”-\Vho is 
—Suit to evict tenant after termination of tenancy— 
Compromise decree-Construction — Intention not to 
create lease — Tenant held was not statutory tenant 
but a licensee—He was not protected by the Act. See 
Houses and Rents—Orissa House Rent Control Act 
(31 of 1958), S. 2 (5). ILR (1934) Cut 229. 

-S. 105—License to collect tendu leaves — Does 

not amount to any transfer of interest in land — It is 
merely a grant of a permission to go upon land of 
proprietor to pluck, gather and carry away tendu 
leaves — Even though styled as a lease, such a grant 
does not amount to a lease — In a lease there is 
warranty of possession, but a mere license conveys 
no such warranty. See Easements Act (1882), S. 4. 
AIR 1956 Orissa 156 (DB). 

-S. 105—Lease or licence — Court has got to look 

to the very substance of document and not merely to 
form of it — Document must be read as a whole in 
order to be construed correctly — Held on construc¬ 
tion that the document could never be anything more 
than a licence. See Tenancy Laws—Orissa Estates 
Abolition Act (1 ot 1952), S. 3. AIR 1955 N U C 
(Orissa) 3420 (DB). 

*—S. 105 — Word ‘letting’ includes not only lease¬ 
hold interest but also interest of licensees. See Muni¬ 
cipalities — Bihar and Orissa Municipal Act (7 of 
1922), S. 98 (1). AIR 1905 Pat 288 (DB). 

-S. 105 — Premises leased to A — Agreement 

between A and oil company for installation of petrol 
pump—In circumjtances of case, company held was 
not mere licensee but sub-lessee and hence the tenant 
could be evicted. See Houses and Rents—East Punjab 
Urban Rent Restriction Act (3 of 1949), S 13 (2) (ii) 
(a). 1964 Cur L J 330 (Punj). 

-S. 105—Lease or Licence — Nature of document 

to be determined by its terms and not merely by its 
form-AIR 1959 S C 1202, Applied. 1963 P L R 490, 
Rel. on. Houses and Rents — E. P. Urban Rent Res¬ 
triction Act (3 of 1949), S. 13 (2) (ii). 1965 Cur LJ 
320 : 67 Pun L R770. 


-S. 105—Lease or licence—(Easements Act (1882), 

S. 52). 

The term ‘lease’ imports that exclusive possession 
is given to the transferee of the premises conveyed, 
while licence on the other hand, is permission to do 
some act which without permission it would be un¬ 
lawful to do. Where the entire area of the large piece 
of Municipal land with numerous constructions on it 
was not delivered over to the possession of the plain¬ 
tiff, the Municipality and the public generally aod 
other persons who had interest in the restaurant 
were free to move about in the area and the Munici¬ 
pality apparently retained full control over the land 
and its use and enjoyment in spite of the arrangement. 


Held, that it was not a lease but a licence. ILR 
(1953) Mys 578 i 33 Mys L J 4 : AIR 1954 Mys 89 
(91) (Pt A) (Pr 5). 

_S. 105—Lease or license with a grant—Theka of 

lakhparsadi for extracting lac for certain period— 
“Thekadar of proprietary rights”—Meaning-Held on 
construction that deed did not create an interest in 
land and therefore it was outside the definition of 
l ease _ n was a licence coupled with grant. See 


—S. 105— Lease and licence;— Test — General 
irinciples. 

The essential features of ‘lease’ as distinguished 
rom ‘licence’ is that it confers a right of possession or 
eal property with an interest even against the land- 
ord whereas ‘licence’ conveys no estate in the pro- 
>erty and is generally revocable at will and without 
lotice. The main test to determine whether agree- 
nent for use of immovable property is ‘lease’ or 
licence’ is whether the contract gives exclusive use 
if the premises as against all the world and, if so, it 
s a ‘lease’. ‘Licence’ creates no interest in the land, 
mt is simply the authority or power to use it in some 
pecific way, ‘Licence’ is in the nature of mere leave 
ir liberty to be enjoyed as a matter of indulgence at 
he will of the party giving the ‘licence’. It is a 
license’when a mere privilege is conferred to occupy 
he premises under the owner. ‘Licence’ moreover is a 
>ersonal privilege and can be enjoyed only by # the 
icensee. 64 Pun L R 372 i I L R (1962) 2 Punj 98. 

—S. 105 — Transaction held amounted to lease— 
Juit for pre-emption could not lie. See Punjab rre- 

imptlon Act (1 of 1913), S. 5. (1902) 04 Fun L R 165. 
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_S, 105—Lease or licence — Permission to occupy 

f (remises on rent—Held created only licence and not 
ease. See Municipalities — Punjab Municipal Act 
(3 of 1911), S. 47 (2). AIR 1959 Punj 220. 

-S. 105-Lease or license—Test for determination, 

stated — (Easements Act (1882), S. 52). AIR 1955 
NUC (Punj) 1357. 

——S. 105—Lease or licence—Permission to cut and 
remove trees is licence — (Easements Act (1882), 
S. 52). 

A permission to cut the trees or to remove the 
leaves of trees granted by the proprietor is in the 
nature of a licence, and does not amount to a lease or 
transfer of any proprietary interest in the land. AIR 
1953 S C 108, Rel. on. 1955 Raj L W 411 : I L R 
(1955) 5 Raj 950 : AIR 1950 Raj 33 (33) (Pt A) (Pr 5) 
(DB). 

-S. 105—Lease or licence — Test to determine — 

Transfer of exclusive possession—Document held to 
be lease-Easements Act (1882), S. 52. 

One of the essential conditions of the tenancy is 
that a tenant should have the right to exclusive 

g ossession of the premises and this is the distinction 
etween a lease and a licence. It is not open to the 
parties to divest it of the legal incidents of a lease 
by merely calling it a licence or mentionicg in the 
document that the right to possession or other pro- 
prietary interest was not thereby transferred to the 
lessee. 

Where therefore the right to exclusive possession is 
transferred to the other party in consideration of-a 
monthly rent, the transaction is a lease within S. 105 
and not a licence, whatever name the parties mav 
choose to give it. (1955) 8 Sau L R 378. y 

* 105—Sub.letting—Test of exclusive possession 

is mam test to be applied in deciding whether an 
agreement was a lease or a license. See Houses and 
Rents - Bombay Rents, Hotel and Lodging House 

SauMUDB) ACt (5? ° f 1947,1 S * 13 UJ {e,< A * fi1953 

naim TtH*” 0r Rcence - (Easements Act 
(1882), S. 52-(Houjes and Rents — T. C. Buildings 
(Lease and Rent Control) Order, 1950). 8 

Under a compromise decree passed in a suit for 
recovery of building and arrears of rent the defen- 

bSldtna r fA g,VeD • t 4 6 "x ght t0 be in P° ss «sion of a 
^Of a period ot one year from a certain 

r D he .o e | en< ™nts undertook to pay a monthly 

[l^o* Rs* 40 for that period. If default was made in 

™«2f? en i 0 i th u ES 4 the P laintiffs could recover 
thftprm b u U ding even before the expiry of 

a month h en hanced rent at the rate of Rsf 50 

lbat tbose te, rms amounted to creation of a 
tnh« f rrran 8emeut. There was a transfer of the right 

vea b r 1 tK S !5 S, °iS ° f tb ® buildin « for a period oi one 
JW by the defonda ntsto*make periodical pay! 

SS rr 3 ? s fcs 

buiUna h |n ««!i d ! ntS by l ^ e plainti ‘ fs to use the 
the dJ iff # 1 , Uin , way and on cer * ain terms while 
control rn ff foi em t el y es re j ained il ? possession and 
Ik i ! w , ba .t was done by the parties was to 
t e *~ n ithejorlglnal lease arrangement for a further 

no doubt ihR. W i' h t S< T a,tered terras ' There was 
tion of . th defendar,ts cama Within the defini- 

I C L R Ul (lQ55) 

STgffi BifSif A® 
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—S. 105 — Lease or licence — Cochin Transfer of 
Property Act (17 of 1111). 

The test whether a document was a lease or not 
was held to be whether it vested any exclusive 
interest in immovable property in the transferee or 
whether it gave him merely a right to enter on tho 
property and to do something thereon. If there is no 
intention to transfer an interest in the property, the 
right will be a licence, and not a lease. In the docu¬ 
ment it was stated that there were trees and houses 
in the property. The same were excluded and permis¬ 
sion was granted to cultivate the vacant space. The 
exact extent of the property or the location of the 
same where the defendant could raise the crops were 
not mentioned in the document. It was also not 
mentioned that the defendant was to have exclusive 
possession of the vacant site. Even over this vacant 
space the plaintiff was exercising the right of posses¬ 
sion by planting trees. 

Held that there was no exclusive possession. The 
document though it was styled a Pattam Cheettu. 
and the rent to be paid was Pattom, could not be a 
lease as contemplated in the Transfer of Property 
Act. Case law discussed. Chitaley and Rao's T. P 
Act quoted with approval. I L R (1951) Trav-Co, 91 
(DB). 

“—?. 105 — Permanent licensee, who is indicated,. 
See Easements Act (1882), S. 52. AIR 1957 Tri. 
pura 44. 

-S. 105—Lease or licence—Determination — Test 

—(Easements Act (1882), S. 52. 

Each case must be decided on its own facts and 
regard must be had to the substance of the agree¬ 
ment. Often, it may be solely a question of intention, 
when the status has to be gathered merely from some 
ambiguous dealings, and if the terms are equally 
consistent with a licence and a lease, the intention of 
the parties may be a useful and a legitimate guide in- 
d ^rmimng the relationship actually created AIR 
1957 Tripura 44 (45) (Pt B) (Pr 7). 

11. Occupation as tenant or servant. 

“ S * l0 * ““ Occupation as servant on behalf of 

aad ,here - a ° 

12. Possession under void lease—Effect. 

huifv* rrP 0 f tr iP e of pa ? Performance-Applica¬ 
bility-Applies to the case of a lease also and a lessee> 

put in possession in part performance of contract to* 
|?^ e 9 , caQ resist suit for eviction. See TP. Act 
(1882), S. 53-A. AIR 1963 Andh Pra 239, 

[Reversed in AIR 1963 Andh Pra 489]. * 

ITT?* lb5 - Possession given under transaction DUr 

^possSn tZ77riJcZTZ 

U9&“1Sm im aSeme “ ,S Ao,U8S21 ' S - 52 ‘ ILR 


pms 

Not valuf- PwMes^tenSS^" 8 3 year . Iy rent 
year to year but that in* e « crea ,f 0 a icase from- 

dHafiRT 1 " “ nder V ° id le “ e “ d P^ment 
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lore, made by possession under a void lease accom 
panitd by payment and acceptance of rent, and such 
a lea^e is presumed to be a lease from month to 
month. 61 C W N 23, ILR (1957) 3 Cal 636 : A I R 
1957 Cal 625 (62C) (Pt B) (Pr S). 

-S. 105—Unregistered lease—Suit for rent—Ten¬ 
ancy admitted—Hate of rent actually paid by tenant 
also proved — Question whether lease-deed is regis¬ 
tered or unregistered does notarise. See Registra¬ 
tion Act (1908), S. 49. AIR 1955 N U C (Madh B) 
4322. 

-Ss. 105 aud 106—Possession under invalid lease— 

Registered lease granted by Administrator of super- 
seded municipality who had no power to grant such 
lease—Lease invalid—Permission to construct build¬ 
ings granted subsequently by the Municipal Com¬ 
mittee regularly constituted — Payment and accep¬ 
tance of stipulated rent from lessee by such munici¬ 
pality for a number of years—Relationship of land¬ 
lord and tenant is created by necessary implication— 
Tenancy must be 'held to have continued on terms 
contained in lease deed. AIR 1960 Pat 344 iFB), 
Applied. 1961 M P L J 541 : 1961 Jab L J 806 : 
1961 M P C 385 : I L R (1961) Madh Pra 543 : AIR 
1961 Madh Pra 324 (327) (Pt D) (Prs 15,16) (DB). 

-—Ss. 105, 53-A — Agricultural lease for more than 
5 years—Deed must be registered — Lack of registra¬ 
tion strikes documents, not transactions—Agreement 
.prohibited in law — Principle of part performance 
cannot save possession under void agreement —Regis¬ 
tration Act, S. 17. 

An agricultural lease in writing for a period exceed¬ 
ing five years is compulsorily registrable. A patta 
which purported to create permanent occupancy 
right was, therefore, compulsorily registrable. Not 
having been registered, it was not admissible in evi¬ 
dence to prove the permanent lease which it sought 
to bring into being. 

The Registration Act strikes at documents and not 
at transactions. The fact of payment of rent by itself 
would be sufficient to establish the tenancy. 

The principle of part performance enacted in 
S. 53-A of the Transfer of Property Act applies to 
agreements which are invalid only for want of regis¬ 
tration. But if any agreement is invalid under any 
other law, neither that provision nor the equity 
underlying it will validate it by protecting the posses¬ 
sion obtained thereunder. 1961 M P L J (Notes) 
271. 

-S. 105 — Defendant entering into possession of 

site as tenant—Lease deed inadmissible in evidence — 
Defendant cannot be deemed to be licensee—(Ease¬ 
ments Act (1882), S. 52). ILR (1956) Nag 10 i 1955 
Nae L J 742 : AIR 1955 Nag 306 (309) (Pt B) (Pr 10) 
<DB). 

%—Ss. 105, 108 (b), 112, 106 — Possession of 
lessee under void lease—Lessee paying rent—Effect 
—Duration of tenancy — Acquisition of permanent 
tenancy by prescription. 

The possession of a lessee becomes wrongful from 
the time of his entry on the basis of a void or invalid 
lease (i. e., lease created by kabuliyat executed by 
lessee before 1929 Amendment ot T. P. Act), but if he 
pays rent, which is accepted by the lessor, his posses¬ 
sion ceases to be adverse to the lessor, and a relation¬ 
ship of landlord and tenant comes into existence. 
In other words he no longer remains a trespasser but 
becomes a tenant. Where there is no period agreed 
upon between the parties, the duration of a tenancy 
which comes into existence by payment and accept¬ 
ance of rent must be determined on the basis of the 
.provisions of S. 106 where no contract, local law or 
usage to the contrary is proved. In such cases, the 
duration has to be determined by reference to the 


"object or pursose for which the tenancy is created 
The rule of construction embodied in S. 106 aDo£ 
not only (o express leases of uncertain duratioa but 
also to leases implied by law which may be inferred 
from possession and acceptance of rent.and other 
circumstances. AIR 1952 S C 23, Rel. on. 

W here the lessee pays rent on the basis of a notori¬ 
ous claim of permanent tenancy to the knowledge of 
tne owner, the acceptance of rent by the owner on 
the basis of the lessee’s claim as a permanent tenant 
vvill not prevent the acquisition of such a right by 
the lessee. ILR 30 Pat 964 : A I R 1952 Pat 40, Over- 
i i j kabuliyat executed by the lessee cannot be 
locked into as evidence of showing that the lessee 
asserted at any time that he was a permanent tenant, 
because the kabuliyat cannot be treated as embodying 
any contract between the parties. The mere assertion 
in the kabuliyat by the alleged lessee :is not of much 
consequence because the alleged lessor cannot be 
saddled with knowledge of such assertion. AIR 1943 
All 212, Dissented from. The circumstances that the 
lessees have made permanent structures upon the 
lands in suits, and that in one case, the original 
lessee transferred a portion of the land in his posses¬ 
sion to others who also put up structures upon their 
portion, standing by themselves, cannot enable the 
Court to come to the conclusion that the defendants 
were notoriously claiming the right of permanent 
tenancy because a person may put up a buildiDg on 
land which he does not hold permanently and a 
person may also sell an interest which is not per¬ 
manent. Bastacolla Colliery Co. Ltd. v. Bandhu 
Beldar. 1960 B L J R 245 : 1960 Pat L R 100 : ILR 
39 Pat 140 : AIR 1960 Pat 344 (348, 351, 352) (Pt B) 
(Prs 12, 14, 15, 33, 35. 36, 37) (FB). 

—— Ss 105 and 107—Invalid lease—Possession under 
—Nature and effect of. 


’ A lease is no doubt invalid, if the registered instru¬ 
ment has not been signed by both the lessor and the 
lessee. Nevertheless, a lessee in possession is entitled 
in law to maintain his possession against the whole 
world except the rightful owner. AIR 1957 Pat 408 
(416) (Pt N) (Pr 28) (DB). 

-S. 105—Possession under void transaction of lease 

is adverse to true owner—Nature of right acquired by 
prescription held that of a lessee and not of a licensee. 
See Limitation Act (1908), Art. 144. AIR 1957 Pat 
321 (DB). 

-S. 105—Possession under invalid lease— Advene 

character of — Acquisition of permanent tenancy 
(Tenancy Laws—Sonthal Parganas Settlement Regu" 
lation (3 of 1872), S. 27) - (Limitation Act (1908), 
Art. 144) —(Tenancy Laws — Sonthal Parganas Ten* 
ancy (Supplementary Provisions) Act (14 of 1949)» 
S. 20). 


It is firmly settled that a person in adverse posses¬ 
sion of an occupancy holding under invalid lease lor 
more than 12 years will acquire permanent tenancy 
I herein by prescription. Thus where a person is in 
possession of the disputed land under a kuria leas 
from more than 12 years he would acquire a per¬ 
manent tenancy right by prescription becausei t 
kurfa lease being in contravention of the provision 
)f sub-s. (1) of either S 27 of the Regulation or i>. tv 
)f the Act, his possession was adverse to.the> rre¬ 
corded tenants from the very inception of the lease. 
L957 Pat L R 441 1 1957 B L J R 820. 

-Ss. 105 and 107 - Invalid lease - Possession^of 

aart of leasehold - Doctrine of constructive posses 
ion of entire leasehold - Applicability - Nature 
>f possession — Limitation Act (1908), Arts. 142 a 

The doctrine of constructive possession of the 
•ntire lands in the leasehold by proving possession 
J a part can be pressed in aid by a person who has 
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the legal title vested in him in the leasehold. A person 
in possession under an invalid lease is a mere tres¬ 
passer and it is well settled that a trespasser cannot 
invoke the aid of the principle of constructive posses¬ 
sion. The possession of a trespasser is limited to the 
lands which are actually in his physical possession. 
Case law Ref. A I R 1951 Pat 160 (163) (Pt B) (Pr 9) 
(DB). 

13. Commencement of lease. 

-S. 105—Commencement of tenancy—Determina¬ 
tion of—Custodian in possession of building — Occu¬ 
pant is got necessarily his tenant from date of occu¬ 
pation— No evidence when defendant was admitted to 
tenancy by custodian—Date of occupation cannot be 
taken as'date of commencement. AIR 1955 N U C 
(Ajmer) 321. 

-S. 105 —Commencement of tenancy — Purchase 

of property from original landlord — Mere mode of 
payment of rent on particular day and for particular 
period would not bring about change as to date of 
commencement of tenancy. 

The defendants took the premises on lease from 
the predecessor-in-interest of the plaintiff for three 
years commencing on the 1st of August J943 and 
ending with the 31st June 1940, by a registered 
lease. The plaintiff purchased the premises from the 
original owner under a registered deed dated 27th 
September 1940 and the defendants continued in 
possession of the house. Held, that no fresh tenancy 
was created with effect from the 27th day of the 
English Calendar month though the amount of rent 
was shown as due with effect from a particular date 
or for a particular period commencing on the 27th 
day of the month. I L R 30 Mad 109, Rel. on. I L R 
<1962) 14 Assam 16, 


■-S. 105—Lease of property not in possession of 

lessor—Lease would take effect from date lessor gets 
back possession. See T. P. Act (1882), S. 43. AIR 1900 
Cal 609 (DB). 


——*S. 105—Lease to take effect in future—Validity 
—Ss. 5 and 43. 

Lease of immovable property is, under S. 105 a 
transfer of a right to enjoy such property for a cer¬ 
tain or particular time. This right is an interest in 
immovable property. Transfer of a lease therefore, is 
transfer of this interest and if the lease is to take in 
future, it is transfer of a future interest in immovable 
property which is a valid and effective transfer under 
S. 5 even without S. 43, It will be a case not of non¬ 
existent property at all. A I R I960 Cal 609 (617) 
<Pt F) (Pr 29) (DB). 


S. 105—Change of (Tenancy). 

The revenue Courts have no power to change th 
terms of the contract between the parties and to la 
down a different date for the commencement of th 

^ a u n ,n y eA 9 , 53 Nag L J 147 , I L R (1954) Nag 147 
AIR 1953 Nag 219 (220) (Pt B) (Pr 10). 

--—Ss. 105,110—Commencement of lease—Substar 
tial portion or premium paid—Lessor agreeing to pt 
lessee in possession on very date of execution c 
lease deed — Lease becomes operative on date it we 
made Intention to postpone commencement frot 
date on which balance of premium was paid cannc 
be inferred AIR 1948 Pat 440, Rel. on; AIR 1949 Pa 

/;i a £ d £ IR 1950 Pat 288 » Disting. AIR 1965 Pat 3 
<44) (Pt E) (Pr 15) (DB). 


14. Term of lease—Mode of determination. 

Ss. 105,106—Lease of uncertain duration. 

~ p * Act, does not require that the term or 

period of the lease should be certain on the date of 
tne lease. The period of a lease can be express or 
implied. A provision for a period implied by law or 
usage would be enough. In the absenfce of a contract 
[Vol. 14.] Fn.D. 37. 


or local law or usage to the contrary, a lease will be 
deemed to be from yeir to year, if it is for agricul¬ 
tural or manufacturing purposes, and from month to 
month if it is for other purposes under S. 100. I L R 
(1953) 5 Assam 207 i AIR 1954 Assam 58 (59) (Pt B) 
(Pr 10). 

-S. 105—Term of lease — Mode of determination, 

indicated—Held, having regard to all clauses in con¬ 
tract of lease that it was a lease for life time of tenant. 
See Transfer of Property Act (1882), S. 8. AIR 1954 
Bom 257 (DB). 

-—-S. 105—Lease — Vacant site — Term* of lease— 
Payment of taxes for superstructures to be made by 
lessee — Holding over of lease beyond period of 
lease—Payment by lessor of taxes for superstructures 
—Suit for-reimbursement—How far justified—(Con¬ 
tract Act (9 of 1872), Ss. 69 and 70). 

Under the terms of a lease-deed which were clear 
a vacant site was leased to the lessee for five years, 
upon which he was allowed to construct superstruc¬ 
tures, but by the terms he should give vacant posses¬ 
sion to the lessor at the termination of the lease, and 
the lessee who was in enjoyment of the superstruc¬ 
tures should pay the property tax for the same during 
the period. The property tax at the time of lease was 
Rs. 9-12*0. The lessee failed to surrender possession 
of the vacant site. So a suit was filed by the lessor 
for possession of vacant site aud mesne profits and 
the suit was decreed also with directions to the lessee 
to move from the site and also to pay mesne profits. 
Meanwhile the lessor had paid all the property taxes 
for superstructures raised by the lessee. A fresh suit 
was filed against the lessee for reimbursement of the 
amount paid as taxes by the lessor. 

Held (1) That on a proper construction of the lease 
deed the entire municipal taxes due on the super¬ 
structures should be paid by the lessee. 

(2) That when it was made out that the lessee was 
to have paid the taxes and the payment of taxes by 
the lessor were not made as a volunteer, Ss. 09 and 70 
of the Indian Contract Act would be satisfied. 1955 
Mad W N 298 t (1955) l Vlad L J 531» AIR 1955 
Mad 555 (557) (Pt B) (Prs 6, 7). 

15. Lease for a term certain with a provi¬ 
sion for continuation thereafter. 

-Ss, 105, 106, 111 and 116 — Lease for term 

certain with provision for continuation thereafter — 
Lessee remaining in possession after expiry of term 
—Tenancy-at-will—Death of lessee — Heritability of 
lease—Possession of lessee’s heir—Nature of—Notice 
to quit—Necessity of. 

A rent-note executed by the lessee was as follows i 
"I have taken the shop on rent of Rs. 15 per month 
for the period of eleven months. I shall pay the rent 
month by month; if I fail the landlord would have 
the right to eject me at once from the shop. After 
the expiry of eleven months the landlord can at his 
will whenever he likes give me a month’s notice to 
vacate and I will vacate without any objection, or 
I can myself vacate at my will whenever I like after 
giving a month’s notice to the landlord.” The period 
of the lease expired on 23-9-1943 and the lessee 
continued to be in possession, paying rent per month 
which was accepted by the lessor. Lessee died in 
January 1944, and his heir continued in possession. 
The lessor did not recognise him as his tenant and 
refused to accept the rent offered by him. He asked 
him to vacate the shop and on his refusal filed the 
suit for possession! treating him as a trespasser. The 
lessor had not given him any notice to ouit Tha 
suit was contested on the ground that the heir had 
become a tenant by inheritance from his father and 
was not liable to be ejected without a valid notice to 
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Held, that the lessee was at the time of his death 
a tenant at will and that his lease was for an in. 
definite period; the lease, therefore, determined by 
his death and no interest passed to his heir. As no 
interest passed to him his possession of the shop 
was adverse and he could be sued as a trespasser. 
No notice to quit was required because there was no 
interest to be determined by a notice : Case law 
referred. 1951 All L T 179 : I LB (1952) 1 All S5 : 
AIR 1950 All 533 (537) (Pr 12) IDB). 

16. Periodic leases. 

-Ss. 105, 100 and 111 (g) —Delivery of possession 

— Oral agreement of lease of additional building to 
tenant — Monthly tenancy — Default of payment of 
rent for three months — Suit for ejectment—Neces¬ 
sity of notice either under S. 106 or S. Ill (g) — 
Landlord alleging defendant to be lessee — De f en- 
dant need not plead tenancy from month to month 
—C. P. Code (1903), O. 6. R. 1. 

Held, that the defendants were tenants from 
month to month and not tenant at will and hence 
a notice either under S. 100 for determination of 
lease or S. Ill (g) for forfeiture on non-payment of 
rent for three months, to terminate the tenancy was 
necessary before the suit was brought for their eject¬ 
ment Although the agreement did not itself bring 
into existence a lease, a lease came into existence 
when the defendants were put in possession of the 
new shops. There was a'so a stipulation which might 
be presumed to amount to an oral agreement that 
the rent would be payable monthly. Delivery of 
possession with an oral agreement would under 

S. 106 bring into existence a tenancy from month to 
month. Therefore in the absence of a notice either 
under S. 106 or under S. 111(g) the lease in favour 
of defendant could not terminate and consequently, 
no suit for their ejectment could lie. Further the 
plaintiff himself came with the specific plea that the 
defendants were lessees and never pleaded that they 
were tenants at will or licensees. Hence there was 

no question of any requirement, on the part of the 

defendants to plead that they were tenants from 
month to month. 1964 All L J 658 i 1964 Ail W R 
(HC) 564. 

_S 105 — Lease for one year — Person claiming 

beneficial interest is not entitled to mutation — An 
anmal patta is a lease for one year which confers no 
right of transfer or inheritance — Lessees alone are 
entitled to have their names entered in mutation 
register. See Tenancy Laws — Assam Land and 
Revenue Regulation (1 of 1886), AIR 1951 Assam 

140. 

_S Si 105, 106 — Intention to create permanent 

lease — No operative lease coming into existence — 
Party remaining in possession and paying rent — 
Tenancy is presumed — Tenancy should be deemed 
from month to month terminable by fifteen days’ 
notice expiring with end of month of tenancy. See 

T. P. Act (4 of 1882), S. 106. AIR 1955 Cal 502 

(DB)‘. 

_S 105 — Unilateral lease by tenant for a term — 

T andlord cannot eject lessee without notice on 
efflux of time. Sea T. P. Act (1882), S. 100. AIR 
1955 NUC (Cal) 844 (DB). 

_g 105 — Insolvency of monthly tenant — Rent 

due Subsequent to adjudication but before discharge 
deht Drovable — Monthly tenancy nature of indi¬ 
cted S*e Provincial Insolvency Act (1920), S.34(2). 
AIR 1955 NUC (Cal) 756. 

m _S s 105 116 and 100 —Lease for a year—Pent 

fixed payable at stated time-Lessee creating charge 
on another property by way of security for payment 
of rent-Expiry of terms - Lessee continuing in 
possession by virtue of statutory tenancy created 


under S. 4, Cochin Verumpattomdars Act — Charge 
held operative so long as statutory tenancy lasted. 

Held, that all rules concerning ordinary leases do 

not apply to tenancies, whose periods are enlarged 
by the statute. In the present case S. 4 of the 
\ erumpattomdars Act, had converted the lease into 
a-statutory tenancy” even during the period under 
the lease, which was continued after the period had 
expired, and no new lease was created, which should 
have a nev registered document to sustain the 
security for its rent. The effect was that the con. 
tractual obligation to pay the agreed rent, the time 
for its payment and its quantity continued even 
alter expiry of the lease under the statutory tenancy. 
The security being closely linked with the obligation 
to pay rent also continued so long as the obligation 
to pay rent under the lease lasted. Though the statute 
gave its own security for rent further security was 
not prohibited and therefore the parties were not 
precluded from adding to their statutory guarantee. 
(1945) 2 All E R 430 and AIR 1948 Bom 385 and 
AIR 1962 Kerala 55, Rel. on. 11 Mad L ] 180 and 
10 Ind Cas 500 (Mad) and AIR 1920 Mad 398 and 
67 Mad L J 455; AIR 1934 Mad 458, Distinguished. 
Thenu Ittiichen v. Mundi, 1961 Ker L J 893 : 1961 
KerLT 731: (1961) 2 Ker L R 354. ILR (1961)2 
Ker 493 j AIR 1962 Ker 53 (50) (Pr 5) (FB). 

-Ss. 105, 100 — According to rent note, rent 

settled, for one year — Rent to be paid from month 
to month as it fell due — Tenant to vacate, at any 
time when called upon to do so — Tenancy created 
held one at will and not for fixed period —No not ; ce 
to quit is required — Even after expiry of 12 months, 
if tenant continues, tenancy still remains tenancy at 
will and does not become tenancy from month to 
month. AIR 1952 Kutch 13 (13) (Pt A) (Pr 2). 

-Ss. 105,100 and 111 (h) — Quit notice must give 

fifteen days’ time and must expire with the end of 
tenancy month — Month of tenancy may be different 
from month according to which rent is realised. 
AIR 1932 P C 279, Rel. on. 1903 MPLJ (Notes) 42. 


-S. 105 — Compromise decree operative as lease 

rom year to year — Decree is compulsorily regis- 
rable — If not registered monthly tenancy is still 
ireated — Registration Act (1908), S. 17. 

A compromise decree operative as a lease of im. 
novable property, from year to year, or for any term 
ixceedirg one year, or reserving a yearly rent, re¬ 
quires registration, and the decree would not 
imount to a transfer without registration. The decree 
if a Court which has the effect of creating a lease of 
he aforesaid character is compulsorily registrable-. 
Juch a decree, if not registered, would not operrate 
is lease from year to year, for or more than one year, 
t would, however, create a relationship of landlord 
ind a monthly tenant : AIR 1952 S C 23, Rel. on. 
LR (1964) Cut 229. 

—Ss. 105 and 110 — S. 110 does not apply to 
enancy not for a term—Lease from month to month 
s not lease for a term—See T. P. Act (1882), S. 110. 
1IR 1950 Orissa 1. 

-Ss. 105, 106 and 108 — Monthly tenancy — 

irregular payments of arrears of rent — Implied 
igreement to pay rent annually cannot be inferred— 
landlord and tenant. 

Merely from the fact that the landlord had accept¬ 
ed irregular payments of arrears of rent in a case °* 
nonthly tenancy, an inference cannot be drawn that 
he rent was not payable monthly aod that there was 
in implied agreement to pay it annually : AIK Lvoi 
>at 160 and AIR I960 M P 124, DistiDg. 1961 Raj L 

(V 642. 

—S. 105 — Lease for a fixed term — Provision for 
termination by notice held ™ Effect of. 
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If a Kabuliat fixes a fixed period for the tenancy 
for a number of years and at the same time provides 
for ejectment of the lessee on notice at any time, the 
term of years fixed in the Kabuliyat falls to the 
ground and the Kabuliyat can only be treated as 
creating a month to month tenancy if it relates to a 
residential house or a shop : 8 All 405, Rel. on. The 
5th and 6th terms of a Kabuliyat were as follows 
(5) This lease will be effective for three years. The 
lessee will not vacate the shop for three years. (6) If 
the owner wants the shop to be vacated, he will give 
one month’s notice. 

Held, that the intention of Cl. (0) was not that the 
tenant could be asked to vacate the shop even within 
the period of three years by one month’s notice. 
That clause was put in, in case the tenant held over 
after the fixed period of three years and thereafter, 
the landlord required him to vacate the shop. There¬ 
fore, the term relating to the period of tenancy being 
three years did not tall to the ground because of the 
notice to vacate provided in the Kabuliyat. ILR 
(1958) 8 Raj 466 : 1959 Raj L W 242 i AIR 1959 
Raj 240 (241) (Pt A) (Prs 6, 7) (D8). 

17. Tenancy at will. 

-S. 105—Tenancy at will —Reservation of yearly 

rent is not incompatible. AIR 1955 NUC (Assam) 
2843. 

—S. 105 — Tenancy at will — Heritable nature of 
tenancy is not incident of tenancy at wilt. AIR 1955 
NUC (Assam) 2843. 

-S, 105 — Determination of tenancy at will — 

Landlord can evict even after demand — No specific 
period is prescribed as to notice that such tenant 
should have. AIR 1955 NUC (Assam) 2843. 

“—S. 105 — Tenant at will—Incidents of—Posses¬ 
sion under void lease—Mode of terminating tenancy. 

A tenancy-at-will is to be implied from permissive 
occupation under a void lease. Such a tenancy-at- 
will is not a lease. There is no consideration in the 
shape of either rent or premium. The tenant-at. will 
is not liable to pay rent. An agreement for payment 
ot reasonable compensation for use and occupation is 
implied from the permissive occupation. Such com¬ 
pensation is not rent. The tenancy-at-will is thus a 
license to occupy the property not amounting to an 
interest in property. Service of a formal notice to 
quit is not necessary for the termination of the 
tenancy-at-will; it is terminable at the will of either 
the landlord or the tenant. A demand for possession 
or anything which amounts to a demand for posses¬ 
sion is not only sufficient but also is necessary for the 
iirmok-S tenancy-at-will. 61 C W N 23 i 

(Ft*DHP k 14?15, 6 17, m}? 1937 “ 625 (620 ' 6271 
~Ss. 105 and 106—Possession under invalid lease 
quit -VSy d ~~ NfltUre ° f lenancy ~ Notice to 

fhJL 1 ! 1 , 016 . is P° ss ession under a void or invalid lease, 
there is a tenancy at will. 

Thus where a lessee is in possession of certain pre- 
«? der a lease which is invalid for want o^ 

“T* th ® r6Dt * S paid by the lesse e and 

of law t d h«r b p y i B e o SS f 0r eve 7 month v b y implication 
ot law, there is a tenancy from month to month. 

!o/c«^ C ^*u a i Case * one mon th’s notice given by the 
if r* tl? the le ?l ee . t0 vacafe the Premises by the end 
ATn 0 i r oe?o P . 0 oS? d montb is a valid notice to quit 
AIR 1953 Cal 349 (351, 352) (Pt C) (Prs 11, 12,14)! 

—S. 105 — Tenancy.at-will—Meaning of-Land. 
lord reserving right to determine lease at any time 

irrespective ot period prescribed-Tenancy amounts 
t^tenancy.at-will. A 1 R 1955 NUC (Madh?Bha) 


S, 105—Determination of agricultural tenancy — 
Tenant.at-will — After determination of tenancy any 
act of landlord showing an intention to take posses¬ 
sion is sufficient to revest the possession in him — 
Held, further that a lessee cannot be deemed to be a 
mere teoant-at-will, if he is found to be in possession 
of land for a considerable long time — See Transfer 
of Property Act (1882), S. 111. AIR 1956 Manipur 
42. 

•S. 105 — Defendant forcibly taking possession of 


— — — ---— ^ _ ^ w -^ ^ - — ^ ^ v v b 

land from occupancy tenants—Such persons are not 
tenants-at-will—See Court-fees Act (1870), S. 7 (xi), 
(cc). AIR 1955 Nag 1S4. 

-S. 105—Dar-chandanadur—Status of—Interest— 

Herilability — Notice to quit — Necessity — If 
governed by T. P. Act or Orissa Tenancy Act. 

The term Dar-chandanadar, is a coinage haying no 
legal implication in any of the tenancy or other laws 
of the country. A Dar-chandanadar is an interme¬ 
diate landlord and lessor. It cannot be said that the 
interest of a Dar-chandanadar is not heritable. It 
may be a tenancy at will, but it is one which is ter¬ 
minable only on notice to quit. Till that is done it 
must, like any other tenancy pass from father to son. 
It is settled law that it is only the entire body of 
lessors or landlords who can terminate the tenancy. 
The tenure is one that is pre-eminently governed hv 

the T.P. Act. (1951)17 Cut LT 67. 

-Ss. 105, 106 and 108 (h) — Tenancy-at- will — 

Possession under void lease — Payment of rent — 

— Effect—Determination of tenancy-at-will—Right 

of lessee to remove structures. 

A person entering upon land with the permission 
ot the landlord under a void lease acquires the rizht 
of a tenant-at-will If rent is paid, the lease becomes, 
m accordance with S. 100 of the Transfer of Property 
Act, a yearly or a monthly lease according to the pur¬ 
pose for which it is taken. Such a person can acquire 
by prescription a permanent tenancy also : AIR 19^5 
Cal 1171 and AIR 1957 Pat 321, Ref. on. A tenancy- 
at-will can be determined by a mere demand for 
possession either expressly or by implication. 

The tenant is entitled, in view of S. 108 (hi to 
remove any structure made by him, when the ten 

(K 6 is 7) determined - AIR 1961 350 (352, 353) 

-Ss. 105 and 111 — Tenancyat-will — Notice to 
quit if necessary. 1 

Where the lease states that the lessees may remain 
in the house as long as they please’ it must be held as 
a matter of construction that the tenancy was a 
tenancy, at.wiU and not a monthly tenancy in 
of the fact that there is another clause in the do P cu 
ment to the effect that the occupation would be on 

228 Re 3 ! on ta F : 23 W L 1 ^ ^ A 1 R 

Rel. on Even if it can be taken that their ten 

ancy came to an end when the property was pur’ 

f« h n 0 S n? by aD M ther fr0m the l6SS0r the position Of th^ 

tenants would not improve where admittedly the 

aod conditions were continued afte/such 
purchase because that would mean that tk J T s . 

“ h “ *0 be in ocTpataas ITn 

Therefore the purchaser was not bound to give them 
a notice to quit in order to become entitled to obtab! 

," is " 

to djtamine le.se whenever he d.sues^d!^ 

..mSpMl ZTt 'desires’ ^ to 
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ponding power to the lessee, it will be difficult to 
hold it to be a case of tenancy-at-will. In the second 
place, teuancy-at-will can only result in a case where 
no term is fixed in the demise between the parties 
and the lease is terminable at the will of the lessor 
or where entry of the lessee is under a void instru¬ 
ment. A case of tenancy at-will can arise in certain 
circumstances only when there is no definite term 
reciled in the document for the continuance of the 
tenancy aod the tenancy is terminable at the ootion 
of the lessor. I L R 8 All 405, Distinguished ; (1S59) 
4 Q B 293 and (18S0) 16 Ch D 274, Foil. 

Per Rai, J. — Even if the terms of the lease be held 
to be valid and binding on the parties, after the can¬ 
cellation of the lease it cannot be the basis of any 
claim by the lessor at whose instance the lease is 
cancelled. 1956 Pat LR 575 : ILR 35 Pat 967 : A I R 
1957 Pat 350 (352 to 355) (Pt A) (Prs 5, 7, 11) (DB). 

-S. 105—Rent Note though providing for payment 

of rent per annum containing an agreement by tenant 
to vacate the premises whenever the landlord desired 
—Tenancy created is a tenancy-at-will and notone 
for a period from year to year or reserving a yearly 
rent — Hence, Rent note is note not compulsorily 
registrable in order to be admissible in evidence. 
See Registration Act (1908), S. 17 (1) (d). 1963 Raj 
L W 451. 

-Ss. 105 and 106 — Tenancy at will — Lessee in 

rent note writing that he would vacate premises 
whenever lessor would ask him to do so — Whether 
the same condition enures for lessee as well—Lessee 
whether bound to give notice under S. 106. 

Where in a rent note the lessee simply writes that 
he would vacate the premises whenever the lessor 
would ask him to do so, simply because the lessee 
has not written in clear terms that he would also be 
at liberty to determine the lease at his will, it does not 
follow that he is bound to give notice under S. 100 of 
the Transfer of Property Act. The tenancy between 
the parties is, undoubtedly a tenancy at will and 
both the parties have a right to determine the same, 
whenever they desire by expressing their will to the 
other party. 1959 Raj L W 353. 

-S. 105 — Tenancy at will whether can be in¬ 
herited. 

A tenancy at will creates an interest in property 
like any other lease and just as any other lease 
envisaged by S. 105 of the Transfer of Property Act 
can be inherited, tenancy at will also be inherited. 
1959 Raj L W 353. 

-S. 105—Tenancy at will — Suit for possession by 

landlord not barred by limitation. See Limitation 
Act (1908), Art. 139. 1959 Baj L W 107. 

-Ss. 105, 106 — Tenancy at will can be created 

only by express agreement — Document of lease 
neither stamped nor registered — Tenancy is not one 
at will — No provision as to duration of tenancy— 
Section 100 comes into play. AIR 1955 N U C 
(Baj) 4072. 

-S. 105—Tenancy at will arises by implication of 

law in cases ot permissive occupation—It also arises 
when tenant expressly agrees to vacate whenever 
possession is demanded by landlord —Unless contract 
of lea^e itself contains condition to put an end to 
lease at will of landlord or tenant, tenancy cannot be 
a tenancy at will. AIR 1955 N U C (Sau) 9S3. 

-S, 105—Mortgage with possession — Lease back 

to mortgagor — Term not fixed — Determination of 
lease — Held, it was open to plaintiff to demand 
possession even after expiry ot one year. See T. P. 
Act (1882), S. 58. AIR 1955 N U C (TravCo) 3468 
(DB). 


;-Ss. 105, 106, 111—Tenancy at will — No formal 
not.ee to quit is necessary. A I R 1955 N U C (Trav- 
L»o) iOD. 


•S. 105—Mesne profits — Tenant holding over as 
tenant-at. will — Tenancy can be brought to an end 
by notice to quit. See Civil P. C. (1908), O. 20, R. 12. 
AIR 1953 Trav-Co 369 (DB). 


IS. Tenancy by sufferance. 

-Ss. 105 and 116—Tenant holding over—Tenancy 

at will and tenancy at sufferance — Distinction— 
(Displaced Persons (Compensation and Rehabilita- 
tiOD) Act (1954), S. 29—Lawful possession). 

If a tenant under a lease for a definite term retains 
possession of the premises after the expiration of the 
term without a new agreement it is open to the land¬ 
lord either to treat him as a tenant or to turn him out 
as a trespasser. If the landlord manifest his intention 
clearly effect must be given to it, for it is the inten¬ 
tion of the landlord alone which determines the 
subsequent nature of the relationship between the 
parties. If the landlord agrees to the continued occu¬ 
pancy of the tenant the tenancy is one at will. If, 
however, the landlord omits to indicate his intention 
and neglects to disturb the tenant’s possession a 
tenancy at sufferance arises. It comes into existence 
only out of the laches of the owner and is regarded 
as the most shadowy estate recognized at common 
law. The difference between a tenancy at will and a 
tenancy by sufferance is that in the one case the 
tenant holds by right and has an estate or term in 
the land, precarious though it may be, and the rela¬ 
tionship of the lessor and the lessee subsists between 
the parties ; in the other, the tenant holds wrongfully 
and against the will and permission of the landlord, 
and has no estate at all in the occupied premises. A 
tenant at sufferance comes in by right and holds over 
without right. He stands very nearly on the same 
footing as a trespasser. He is a wrong doer; he has 
no term and no estate or title; he has the mere 
occupancy or a naked possession without right and 
wrongfully. He stands in no privity with the owner 
who may re-enter when he pleases and so terminate 
the tenancy without notice. A tenant at sufferance 
cannot by any stretch of reasoning.be regirded as 
being in lawful possession of the immovable property 
occupied by him. A tenant who continues to remain 
in possession of the leased premises after the expiry 
of the lease does not continue to be a tenant unless 
the landlord consents to his holding over. Such 
consent may be express or implied but it must be 
established before the relationship of landlord and 
tenant can continue. The payment of rent, however, 
raises only a presumption in favour of the subsistence 
of the relationship, but this presumption may be 
rebutted by the other facts and circumstances of the 
case and in particular by the conduct of the landlord. 

Held, on the facts and circumstances of the case 
that the appellant was a tenant at sufferance and 
that he continued in possession after the determina¬ 
tion of the lease without the consent of the landlord 
who was the custodian of Evacuee Property and 
therefore he was not in lawful possession of the pro¬ 
perty so as to entitle him to claim to the special pro¬ 
tection afforded by S. 29, Displaced Persons (Com¬ 
pensation and Rehabilitation) Act, 1954. 60 Punj L R 
62 :1 L R (1959) Punj 1533 : A I R 1958 Punj 314 
(315, 316) (Prs 7, 8) (DB). 

-Ss. 105, 116 - Tenancy at sufferance — What is 

—Kanomdar holding over after expiry of term, if 
tenant by sufferance. 

A Kanom tenancy is created for a definite period 
and also for a money consideration, Under this 
tenure the tenant is entitled not only to hold it tor 
the period of twelve years generally but also to hold 
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It so long as the Kanom amount remains unpaid. It 
is not therefore true to say that his title becomes 
extinguished by the expiry of the term. Nor can it be 
said that he is a person who holds over without the 
consent of the landlord for he is there by reason of 
the charge without payment of which he is not liable 
to be turned out. He is entitled to hold it whether 
or not it pleases the landlord. Such tenant cannot 
therefore be treated on the same footing as a tenant 
at sufferance. (’49) 1949 Ker L Tim 15 : 1949 Tiav 
CLB501DB). 

19. Lease for life. 

—S. 105—Lease for lifetime of two Hindu lessees 
—Lessees divided from each other— Nature of estate 
—Tenants-in-common. 

A lease is not a mere contract, but is a transfer 
of an interest in immovable property. The leasehold 
interest is capable of being inherited or transferred. 
Being an estate of inheritance, the interest of the 
lessee vests, on his death, in his heirs, executors or 
legatees. The period of the lease need not be certain. 
It is enough if it is fixed with relerence to a future 
event which must happen and on the happening of 
which the lease will stand determined. The period is 
‘certain’ if it can be made certain on a future date, 
on the principle id certum est quod certum reddi 
potest. A lease for the lifetime of the lessor or lessee 
or of any other living person will be valid in law. A 
joint tenancy with a right of survivorship might be 
created by the use of appropriate words in a grant or 
a lease, but there is no presumption in its iavour. 
Where the plaintiff and his father who had become 
divided from each other took a lease of 4 annas 
share in an oil mill, for the entire lifetime of both: 
Held, that the lessees acquired the leasehold interest 
as tenants-in-common without any right of survivor¬ 
ship inter se. (1950) 2 Andh W R 1093 : AIR 1957 
Andh Pra 619 (621) (Pt A) (Pr 3) (DB). 


20. Lease with a clause for renewal, 

• —S. 105 — Construction of lease - Lease with 
clause for renewal of — At time of renewal lease rent 
to be "subject to such fair and equitable enhance- 
mea } L a ? lessor shall determine”—What is “fair and 
equitable stated—Held Jurisdiction of Court was not 
ousted — Lease held was not void for uncertainty, 
T^°i har Jukaraio Mangilmurti v. State of Bombay, 

]? 59 inA g * L J! 149 > 1959 M * ^ J 393: (1959) 2 S C A 
f7» 1959 S C J 760 i 1959 Supp (2) S C R 180 j AIR 
1959 S C 639 (642, 643) (Prs 8, 9,10). 

■ 3s. 105 and 113 — Renewal clause — Expiry of 

term of lease — Effect — Suit by subsequent lessee to 
eject previous lessees - Expiry of term of plaintiff’s 
lease during pendency of appeal - His lease deed 
containing renewal clause - Mere renewal clause 
‘“WJ aid not create any fresh lease, it could not be 
said that by mere expiry of lease plaintiffs’ right to 
get possession from previous lessees and to remain in 

possession till evicted therefrom by the lessor, had 

come to an end. ILR (1964) 10 Assam 4 < i«!, ath 
1965 Assam 55 (61) (Pt E) (pj 27) (D B) 8 

- ;S. 105—Lease with clause for renewal — Illus¬ 
trative case. 


Whether a lease contains a covenant for renewal is 
always a matter of the construction of the terms and 
intention of the paities to be gathered from the 
language of the document. Where a lease for 10 years 
contained a provision that after the expiry of the 
period of lease, the tenant would be entitled to 
remain in the suit land on a new Bandobasta only; 

Held, (1) that though the words did not very 
clearly set out the terms and did not incorporate the 
conditions in details, still it was a clause for renewal, 
it gave an option to the lessee to'.continue to remain 
in possession on a new Bandobasta. 16 Cal L J 217 


Rel. on. 13 Cal W N 595, DistiDg. (ii) The tenant was 
entitled to renewal of the lease on the same terms as 
contained in the earlier lease, subject to his payment 
of a fair rent. AIR 1959 Assam 22 (23 to 25) (Pt A) 
(Prs 6, 15) (DB). 

-S, 105 — Covenant for renewal — Enforceability 

against assignee from lessor or lessee indicated. See 
T. P. Act (1882), S. 40. AIR 1959 Assam 22 (DB). 

-S. 105 — Covenant for renewal in lease — Con¬ 
struction. 

Held, on a construction of the renewal clause in 
the lease that the option was with the lessee to ask 
for a renewal, it he so desired, and it was not for the 
plaintiffs to offer settlement on fresh terms on the 
expiry of the original lease. Held, further that the 
conduct of the defendant showed that he had never 
attorned to the plaintiff by paying rent and by merely 
continuing in possession after the expiry of the lease 
it could not be assumed that the defendant, on its 
own behalf wanted an extension of the lease 
especilly when he had transferred his interest to a 
third person after the filing of suit. Consequently, 
the defendant could not successfully resist the suit 
for eviction on ground that he had not been given 
an option to renew the lease. ILR (1956) S Assam 
137 : AIR 1956 Assam 116 (118) (Pt B) (Prs 6, 7, 8). 

-Ss. 105 and 111 — Renewal of lease — Option in 

lease not stating terms of renewal — New lease will 
be for same period and on same terms as old one — 
Lessee is not deprived of his right on renewal clause. 
AIR 1955 N U C (Assam) 2804. 

S. 105—Covenant for renewal in lease — Lessee 
entitled to renewal on such terms and conditions as 
may be agreed — Contract is invalid for uncertainty 
and cannot be enforced — Contract Act (1S72), 8. 29 
—10 Cal L J 217 and AIR 1917 Cal 520, Rel. on; 1959 
SC J 716; AIR 1959 SC 639, Dist. 1961 MPLJ 
541 : 1961 Jab L J S06i 1961 M P C 3S5« ILR (1961) 
Madh Pra 543 : AIR 1961 Madh Pra 324 (327, 32S) 
(Pt E) (Prs 18,19) (DB). 


S. 105 — Lease— Term for renewal — Construc¬ 
tion of. 

Where the relevant portion of the renewal clause 
was: "the lessees shall have the option of five years 
but subject only to such terms and conditions as may 
be mutually agreed upon”; 

Held, that it was an agreement to renew the lease 
on the original terms. Even if the contention that the 
renewal was dependent on the agreement between 
the parties on other terms was accepted, it only 
meant that the clause provided for an agreement 
between the parties on terms reasonable, and if the 
parties were at variance as to those terms then the 
Courts would step in. 38 Mys L J 106 » ILR (i960) 
Mys 151: AIR 1981 Mys 29 (32) (Pt C) (Pr 6) (DB). 

—S. 105—Covenants between landlord and tenant 
Nature of indicated — An option to renew the lease 

k U ?u i anc * a , n d l 0ase h°ld interest, and so 
Dotn the lessors’ and the lessees’ successors-in-title 
are bound See T. P. Act (1882), S. 40. AIR 1954 
Orissa 110 (DB). 

—-Ss. 105, 111, 116, 40—Option to renew lease, on 
expiry of original lease—If creates present interest 
for extended term. 

Where in a mining lease there is a clause giving 
option to the lessee for renewal of the lease on the 
expiry of the lease, the clause has no effect of 
creating a present interest In the land, for the ex¬ 
tended term, on the date of the execution of the ort- 

J? a ! e nQ nl 1 1 8 7u 2 ,^ cheqU6r Dlv, sion 355, Ap- 

DUtogffi h 0 54 “ d (1905) 2 ChD 257 > 
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The legal effect of such a covenant for renewal is 
different in English Law. The reason is that in 
English law a contract for the lease of land creates 
an equitable interest. 

Under the equitable rule what ought to be done as 
a result of a binding agreement is treated as actually 
accomplished. Hence the person who has an equita¬ 
ble interest under an agreement for lease, if he is 
entitled to specific performance in the same Court, is 
treated as if the equitable interest has been converted 
into the legal interest of the lessee. But the position 
in the Indian law is different. The right of a person 
entitled under an agreement for lease is not an 
equitable interest; it is merely a contractual right. 
A covenant for renewal of a lease does not operate as 
a present demise but is only a contract which is en¬ 
forceable by specific performance, in case of refusal 
to perform it by the lessor. AIR 1931 PC 79 : 60 
Mad L I 53S : 5 I A 164 : AIR 1943 Cal 417 ; AIR 
1929 Cal 50. Relied on. 1960 B L J R 105 : I L R 38 
Pat 1160. 

-Ss. 103, 111 — Mining lease — Construction — 

Renewal clause—Effect of. 

The renewal clause in the mining lease was in 
these terms : If the lessee shall be desirous of taking 
a renewal lease of the premises hereby demised for 
a further term of thirty years from the expiration of 
the said term hereby granted and of such desire shall 
prior to the expiration of such last mentioned term 
give to the lessor six calendar months’ previous notice 
in writing and shall pay the rents and royalties 
hereby reserved and observe and perform the several 
covenants and agreements herein contained and on 
the part of the lessee to be observed and performed 
up to the expiration of the said term hereby granted 
the lessor will deliver to the lessee a renewed lease 
of the said premises for the further term of thirty 
years. 

Held, that the covenant for renewal was subject to 
conditions precedent, and the right of renewal only 
arose when the notice was given by the lessee in 
terms of the renewal clause, anl the lessee had per¬ 
formed all the conditions precedent as mentioned in 
the renewal clause namely, payment of all rents and 
royalties and performance of other conditions. 1960 
BLJ R 105: ILR 38 Pat 1160. 

-S. 103—Lease for fixed term containing renewal 

clause—After expiry of term lessee not asking for re- 
settlement but remaining in possession — Lessor not 
accepting rent from lessee—This is not case of hold¬ 
ing over — Lease cannot be said to have been re¬ 
newed. 1953 B L J R 403 i A I R 1954 Pat 41 (42) 
(Pt D) (Pr 6). 

-S. 105-Kanora—Renewal clause— Interpretation 

—An express provision that all covenants in original 
lease shall be inserted in renewed lease will not in¬ 
clude a covenant fora further renewal — See T. P. 
Act (1882), S. 58. AIR 1955 Trav-Co 101 (DB). 

21. Lessee holding over after expiration 
of lease — Effect. 

-S. 103—Tenant holding over. 

Where a tenant holds over without the consent of 
his landlord, he is not liable to pay the rent but to 
compensate the landlord for the damages suffered by 
him. The Court will in such cases have to determine 
the amount of dam iges. AIR 1953 Ajmer 24 (2) (25) 
(Pt C) (Pr 7). 

-S. 105-Lessee holding over after determination 

of lease—Lessor’s assent — Would not give him im¬ 
munity against landlord’s claim for eviction— See 
Houses and Rents — W. B. Premises Rant Control 
(Temporary Provisions) Act (17 of 1950), S. 12 (1) 
proviso lb). AIR 1959 Cal 181 (DB). 


•S. 105 -Tenant holding over with landlord’s con. 
sent—Tenancy cannot be invalid because there was 
unregistered instrument of isiafanama permitting 
tenant to stay lor certain period. A I R 1955 NUC 
(Cal) 28S4. 

•Ss. 105 and 106—Lessee holding over after ex¬ 


piration of lease-Suit for ejectment— Notice to quit 
—Necessity. 

Where there is a specific period fixed in the lease 
deed, the suit instituted on the expiry of that period 
can be maintained even without any notice to Quit. 
1957 Ker L J 551 : 1957 Ker L T 627. 

——S. 105—Kanoon Ryotwari Gwalior State (Samwat 
1974), Ss. 82 (3) and 163 — Extinguishment of ten. 
aacy right under S. 82 (2) — Landlord can re-snter- 
Obligation to approach Court and obtain order for 
possession—Position iD general law indicated—Land, 
lord obtaining possession by force without resort to 
Court—Possession cannot be said to be wrongful — 
See Tenancy Laws -Kanoon Ryotwari Gwalior State, 
Samwat 1974, S. 82 (3). AIR 1957 Madh-Bha 79 
(DB). 


-Ss 105, 116—Tenant holding over after expira¬ 
tion of lease—Suit for eviction—Allegation by tenant 
that there was verbal extension of lease — Burden of 
proof is on tenant to prove extension-Particulars as 
to time and Dlace of agreement not given by tenant 
in his written statement — Witnesses said to be pre¬ 
sent at the time of agreement not examined— In their 
place other witnesses examined but their evidence 
found to be unsatisfactory unreliable and unworthy 
of any credit—Defendant himself Dot appearing as 
witness—Burden of proof held not discharged. 1904 
lab L J 736 : 1964 M P L J 502: AIR 1964 Madh-Pra 
288 (294) (Pt C) (Pr 20) (DB). 

-S. 103—Tenancy determined by efflux of time — 

Heirs of ex-tenant of iuam lands are not tenants — 
See Tenancy Laws — Madhya Bharat Muafi and 
loam Tenants and Sub-tenants Protection Act (32 of 
1954), S. 3. AIR 1958 Madh-Pra 41 (DB). 

-S. 105—Lessee holding over after expiry of lease 

—Liability for compensation—Rentals of other pro¬ 
perties of same description, value of — (Land Ac¬ 
quisition Act (1894), S. 23)-(T. P. Act (1882), 
S. 108 (q)). 

In a suit for payment of mesne profits by a land¬ 
lord against his tenant holding over after the expiry 
of the lease, the rentals of other pieces of property 
more or less of same description is a recognised 
method of determining mesne profits. This method 
is subject to this defect, namely, no two pieces of 
property can be precisely similar in all their cir¬ 
cumstances and conditions. There must be diffe¬ 
rence always though of varying degrees and no hard 
and fast rule can be laid down as to the allowances 
to be made for such differences. But valuation is 
not an exact science. It is an enquiry relating to a 
subject abounding in uncertainties where there is 
more than ordinary guess work and where it would 
be very uafair to require an exact exposition of rea¬ 
sons for the conclusions arrived at. A certain amount 
of conjecture is inevitable but Court should be care¬ 
ful not to go too far in this direction. AIR 1958 Mad 
216 ^2l8; (Pt B) (Pr 7). 

-S. 105-Tenant holding over and paying rent— 

Rent accepted by landlord — Such tenant, for that 
reason alone, does not necessarily become statutory 
tenant—It may well be that there i? a fresh tenancy 
created by the acceptance of rent by landlord, if such 
acceptance is attributable to landlord assenting to a 
new tenancy after termination of previous one. 
(1965) 67 Pun L R 887. 
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22. Permanent lease. 

<A) Permanent tenancy—Onus of proof. 

(B) Principle of lost giant as applied to per¬ 

manent tenancies. 

(C) Permanent tenancy —Construction of leases. 

(D) Permanent tenancy — Evidence and proof. 

(E) Permanent tenancy — Acquisition of by 

prescription. 

22. Permanent lease. 

6 — S. 105—Lease—Permanent lease — Lease of 
village for fixed annual amount—Term not men¬ 
tioned—Grantee to rehabilitate old and new ryots— 
Poisession on same rent for over 100 years—Lease— 
Sf permanent. 

Thejagirdar of a village granted a Kowl of the 
same on Tahud (lease) for the fixed sum per year to 
the appellant’s . ancestors. No term was mentioned 
in the Kowl as to its duration; but after reciting that 
the village had heen granted on Tahud for a certain 
fixed amount annally, the Kowl went on to say that 
the grantee should with entire confidence rehabi¬ 
litate old and new ryots and pay the amount of 
Tahud annally as per fixed instalments in every 
crop season, 

Held, on construction of the Kowl that on its plain 
terms it could not be read to confer on the appel¬ 
lants’ ancestors a permanent lease on a fixed sum 
which was not liable to be varied at all. The fact 
that the appellants and their ancestors had continued 
in possession for over 100 years on the same rent 
would not make the Kowl a permanent lease in the 
face of its plain terms; Raja Rameshwar Rao v. Raja 
Covind Rao. 1961 SCD641: (L962) 1 SCJ 689i 
(1962) 1 S C R 618 : 1961 Andh L T 794 : (1961) 2 
Ker L R 181: AIR 1961 S C 1442 (1445)(Pr 7). 

• — S. 105 — Permanent right of occupancy is 
creature of statute—See Tenancy Laws — Bihar 
Tenancy Act (8 of 1885), S. 2L. AIR 1956 S C 305. 

——-S. 105—Permanent tenancy—Essentials—Perma. 
nent tenancy does not imply fixity of rent or occu¬ 
pation. Bejoy Gopal Mukherjl v. Protul Chandra 
Chose. 1953 SC A 217: 1953 SCJ 195 : 1953 
S C R 930 : AIR 1953 S C 153 (155) (Pt B) (Pr 3). 

-;Ss. 105 and 111 (f) — Permanent tenancy— 

Waiver—Acceptance of new agreement—Effect. 

A permanent tenancy right must be deemed to 
have bead waived by acceptance of a new agreement 
by the tenant. It amounts to a waiver of the old 
terms and their substitution by new terms. The 
permanent tenancy must also be deemed to have been 
impliedly surrendered with the execution of the new 
agreement. AIR 1957 All 346 (351) (Pt D) (Pr 31). 

——Ss. 105, 111 (f) —Permanent lease — Surrender 
and acceptance of new lease—Effect. 

The surrender of the lease of the mortgaged pro¬ 
perty during the continuance of the mortgage and 
acceptance of a new lease from the mortgagee would 
operate in favour of the mortgagor. The mortgagor 
oould, therefore, rely upon -the surrender of the 
permanent lease and if a new agreement was entered 
into between the lessee and the mortgagee, the 
mortgagor would not be bound by the permanent 
lease which was surrendered by means of the afore¬ 
said agreement. AIR 1957 All 346 (351) (Ft E) 
(Pr 31)« 

-Sj. 105 and 91 — Agricultural tenancy— Bhej 

Berari tenure—Nature and incidents of—Mortgage by 
such tenaut—Suit for redemption by zamindar— 
Compentency of- Debt laws—U. P. Agriculturist!' 
Relief Act (27 of 1934), S. 12. 


In the case of a fixed rate tenancy or a permanent 
lease, on the extinction of the line or the 
fixed rate tenancy, or of the permanent lessee, 
the zamindar gets oack the [estate and is fully com- 
petent to redeem the mortgage previously executed 
by the fixed rate tenant or the permanent lessee. 

The holders of Bhej Barari tenure of .'Tindwari 
village paid an amount which actually amounted to 
land revenue together with -cess, in proportion to 
the land in their possession. The settlement of pro¬ 
portionate land revenue was directly made with 
them at the time of the settlement and their names 
were entered in the appendix to the khewat of the 
village. They possessed right to mtge their holdings 
without the consent of the zamindar but they had 
no right to sell the land in their possession. 

In an appln. under S 12, U. P. Agriculturists* 
Relief Act made by the Zatniodar claiming to redeem 
the mtge, excuted by a Bhej Berars tenant who died 
without leaving any heirs, the question was as to 
the nature of Bhej Berari tenure and whether the 
zamindar was entitled to redeem. 

Held (1) that Bhej Berars of village Tindwari were 
kind of sub-proprietors and not tenants of the lands 
held by them (2) that the Bhej Berars were to be 
assimilated to the position of a permanent lessee 
with a limited right of disposal of their holding and 
that, therefore, the holdiog reverted to the zamindar 
on the death of the Bhej Berar tenant without leaving 
any heirs. 3 Ind, App. 92, Dist.: 24 Cal. 443; 30 
Cal. 1003, Rel. on. 

(3) that the zamindar was entitled to redeem the 
mtge. executed by the Bhej Berar tenant in case he 
dies without leaving any heirs. AIR 1933 Bom 97, 
Rel. on. AIR 1951 All 655 : (657, 660) (Pt B) (Prs 
8,17, 18) 

-S. 105 — Permanent tenancy—Enhanced rent 

paid without protest for number of years—Effect. 

Defendant was in possession from 1838 on a rent 
of twelve annas per year till 1925 when it was incre¬ 
ased to Rs. 4 per year. Enhanced rate at this rate 
was paid by defendant without protest and a decree 
at the enhanced rate was passed on 25th May, 1944. 

Held, that the tenancy was not permanent. AIR 
1927 P C 102 : 52 MLJ 063, Rel. I960 Nag L J 
(Notes) 64. 

-S. 105—Mulgeni tenure—Nature of. 

Mulgeni tenants are not sub-proprietors of the 
land and their rights do not stand on any higher 
footing than those of ordinary permanent tenants. 
(1950) 53 Bom L R 315 Foil. 53 Bom L R 800 : AIR 
1952 Bom 100 (104) (Pt B) (Pr 10) (DB). 

-S. 105—Permanent tenancy—Lease for building 

purposes. 

Permanent tenancy may be inferred whsn the 
tenancy is made for building purposes; but the mere 
fact that a lease of land Is made for dwelling pur¬ 
poses does not make it permanent unless there is 
something to show that the building was intended 
to be or was in fact a masonry building. (1953) 
2 M L J 160: AIR 1954 Mad 412 (414) (Pt D) (Pr 9). 

-Ss. 105, 107 and 5L — Permanent lease — Infe¬ 
rence — Oral lease of land for construction of build¬ 
ing — Lessee constructing building with lessor’s 
knowledge—No inference of permanent lease can bn 
drawn — Lessee not entitled to compensation on 
ejectment. 

Under S. 107 of the Transfer of Property Act no 
ermanent lease can be granted either orally or even 
y means of an unregistered document. Where an 
oral lease was given for putting up a building on the 
iand leased and the lessee with the knowledge of 
the landlord had put up a substantial building on it 
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and had remained in possession for a period of nine 
year? it cannot be inferred that the lease was a 
permanent lease. The oral lease being invalid under 
the law the lessee can be ejected at any time and 
upon his ejectment the lessee is only entitled to have 
any superstructure erected by him removed and not 
to compensation. A I R 1954 Bom 257, A I R 1930 
All 385 and AIR 1943 Mad 373, Dist. 16 I C 1 Rel. on. 
(1962) 40 Mys L J 861. 


- -S. 105 — Permanent tenancy, defence of, in suit 

for ejectment—Onus is on tenant. See Evidence Act 
(1872), Ss. 101 to 103. A I R 1955 Pat 499 (DB). 

—-S. 105 — Ejectment suit—Tenant, not tenant-at- 
will—Onus lies on plaintiff to show that he has right 
to eject before the onus shifts to defendant to prove 
that he has right of permanent tenancy. See Land* 
lord and Tenant. AIR 1955 f ripura 7. 


——S. 105—Permanent tenancy—Tenant in continu¬ 
ous possession for more than 100 years — Tenancy 
reuewed from time to time and rent varied — No 
permanent tenancy. 

The fishery was in Khas possession of the land¬ 
lords, though it had been let out to the defendants 
on an annual rental of Rs. 100. Defendants used to 
execute periodical Kabuliyats in favour of the land¬ 
lords on the basis of annual rent fixed from to time. 
The rent was beiDg varied from time to time. 

Held that the defendants did not acquire per¬ 
manent tenancy rights though the possession of the 
defendants continued to be for more than 100 years, 
since as the result of fresh Kabuliyats being executed 
by the defendants from time to time, a Iresh start 
each time wus given to the lease in their favour. 
(1963) 29 Cut L T 256 : ILR (1963) Cut 226 (Orissa). 

-S. 105 — Permanent tenancy — Variation of rent 

from time to time—Tenancy not permanent one. 
A I R 1955 N U C (Orissa) 2479 (DB). 

# —Ss. 105 and 100 — Permanent tenants—Dura¬ 
tion of tenancy. 

Where the defendants admit that there is a relation¬ 
ship of landlord and tenant between them and the 
predecessors-in-interest of the plaintiffs, but there is 
no valid lease in their favour, the duration of the 
tenancy in such a case must be determined by S. 106 
of the Transfer of Property Act. They cannot claim 
acquisition of right as permanent tenants by reason 
of their possession of land for about fifteen years. 
AIR 1959 Pat 344 (FB). Rel. on. Dr. Sudhir Kumar 
Mukherjee v. Nirsi Dhobin. 1901 B L J R 810 : ILR 
40 Pat 169 j A I R 1961 lat 321 (327) (Pt D) (Pr 37) 
(FB). 

-S. 105—Permanent lease—Under raiyati for fixed 

period—Has no right in land-Provision in lease that 
grantee may possess land with his sons, grandsons 
and other heirs in succession—Not sufficient to confer 
permanent title. See Tenancy Laws—Tripura Tenancy 
Act (1 of 1290), T. E. AIR 1964 Tripura 36. 

22 (A) Permanent tenancy—Onus of proof. 

-S. 105-Deliberate avoidance of witness-box— 

Presumption would be agaiDst his contention that he 
is a permanent tenant. See Evidence Act (1872), 
S. 114. A I R 1957 All 346. 

—S. 105—Permanent tenancy—Burden of proof. 

The onus of proving that a tenancy is permanent 
is on the tenant. A I R 1957 All 340 (351) (Pt C) 
(Pr 30). 

-S. 105 — Suit for ejectment by a landlord against 

his tenant—Defendant setting up permanent tenancy 
— Onus lies on defendant to prove that tenancy was 
of permanent character. Ses Evidence Act (1872), 
Ss. 101 to 103. AIR 1955 N U C (Orissa) 2479 (DB). 

-S. 105 — C. P. Tenancy Act (11 of 1898), Ss. 3, 

00—Sub-tenant — Acquisition of permanent tenancy 
—Tenancy Act confers no right of permanent tenancy 
on a sub-tenant of raiyati land — It is for tenant to 
establish that he acquired a right of permanency 
either under custom, or through a grant. See Tenancy 
Laws—C. P. Tenancy Act (il of 1898), S. 3. AIR 
1952 Orissa 165 (DB). 


22 (B) Principle of lost grant as applied to 
permanent tenancies. 

©-S. 105 — Lost grant — Presumption of title — 

Presumption of origin in some lawful title may in 
certain circumstances be made to support posses¬ 
sory rights, loDg and quietly enjoyed, where no actual 
proof of title is forthcoming — But that presumption 
cannot be made where there is sufficient evidence 
and convincing proof of nature of grant and the per¬ 
sons to whom it was made. AIR 1953 S C 195. 


•-S. 105—Lost Grant — Doctrine of stated — No 

lost grant can be presumed in favour of fluctuating 
and unascertained body of persons who constitute in¬ 
habitants of a village and such a right could only bo 
acquired by custom—Easements Act (1882), Ss. 15, 17 
— Riparian rights, fishery. See Government Grants 
Act (1895), S. 3. AIR 1951 S C 247. 

-S. 105 —Claim to right of occupancy based on 

ground of presumption of lost grant—Things that 
should be proved to raise such presumption — (Evi¬ 
dence Act (1872), Ss. 101,103 and 114) — (Tenancy 
Laws—Madras Estates Land Act (1 of 1908), S. 3 (2> 
and S. 0)—Grant. 

Where the tenants desire: to establish occupancy 
rights resting their case on the sole ground of pre¬ 
sumption of a lost grant in their favour claiming to 
have established immemorial possession of the lands 
continuously, it is necessary and incumbent upon 
them to trace the history of the different lands in the 
possession of different tenants and to establish before 
the Court the length of possession. Long possession, 
fixed rent, assertion of title as occupancy ryots or 
tenants in mortgages and sales and partitions, and 
acting on the footing that for a long time the tenants 
owned the permanent rights of occupancy, may point 
to the conclusion that they had acquired permanent 
rights of occupancy apart from the Act. In contrast 
with that the frequent changes of tenants, the 
increase in rents, the pulling out-of one tenant from 
one land and putting in another, admission by tenants 
not illiterate and ignorant, of the rights of the land¬ 
holder not only in muchilakas or pattas but in other 
documents may, all be taken into consideration in 
arriving at the conclusion whether the landholder or 
the tenant was the owner of occupancy rights. The 
circumstances which negative* the existence of oc¬ 
cupancy rights in the tenant may warrant the conclu¬ 
sion that the landholder was the owner of that right. 
Similarly circumstances which negative the existence 
of the kudivaram right in the landholder may estab¬ 
lish the right in the other. The evidence therefore 
has to be considered in its entirety and the conduct 
of hoth sides extending over a long period must be 
considered in detail to come to the conclusion on tne 
question as to who between the two, the inamdar 
and the tenant was the owner of the k r u aivaram. 

Mad L W (Andh) 113 :1956 Andh L T 33 : 1950 
Andh W R 89 : A I R 1957 Andh Pra 632 (638, 639, 

641) (Pt F) (Prs 22, 24, 36, 38) (DB). 

[Reversed on another point:in A I R 1900 S C 681.J 

_S. 105 — Acquisition of rent free title by lost 

grant—Presumption when arises. 

A presumption of lost grant can be reasonably 
made where there has been non-realisation of rent 
For several years and where the origin of the tenancy 
is unknown. But where the Inam register shows 
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clearly the origin of the tenancy and also shows that 
some Jodi was actually payable to the zamindar, there 
can be no question of presuming a lost grant from 
the mere fact of non-payment in spite of demand. 
Case law Ref. (’52) IS Cut L T 33 : AIR 1953 Orissa 
92 194) (Pt C) (Pr 5). 

22(C). Permanent tenancy—Construction 

of leases. 

• —S. 105 — Permanent tenancy — Land let for 
building purposes — No period fixed — Presumption 
arises in favour of permanent tenancy — Right given 
to lessee to surrender lease at aoy time — It does not 
affect nature of tenancy — Lessee’s right to surrender 
—Held, on construction of lease-deed that the lease 
was heritable that it could not be in contemplation 
that the lease should be only for the life of the 
grantee and that the lease deed evidenced intention 
to create permanent tenancy. AIR 1954 Bom 257, 
Disting. (1962) 2 S C J 85 : 39 Mys L } 1043 , (1962) 
3 S C R 876 : Ad R 1962 S C 413 :(416, 419) (Prs 9, 
10,13,15,16, 18, 19). 

-S. 105— Permanent tenancy — Presumption — 

Question of fact. 

In every case an inference of permanency of ten¬ 
ancy is a question of fact depending upon the facts 
of each particular case. 

Held, that in the circumstances, the facts that an 
uniform fixed rent had been paid for a long time, 
that the tenants had been making constructions on 
the vacant piece of land at their own cost and that 
they bad been in possession of the land for a long 
time did not raise the presumption that the tenancy 
was permanent. AIR 1957 All 346 (351) (Pt B) 
(Pr 30). 

-—S. 105—Lease for indefinite period — Construc¬ 
tion of—Lease of land for building purpose— Lessee 
entitled -to continue even? after expiry of initial 
period of thirty years -—Rent fixed and lessor having 
no right to increase it — Tenancy transferable and 
heritable—Lease is a permanent lease. 

Ordinarily, a lease which provides that lessee will 
continue so long as he pays the rent, will be a lease 
for the lifetime of the lessee; but this is just a pre¬ 
sumption of law and cannot be treated as a universal 
proposition of law as there may be cases of lease 
wherein there are other terms suggesting that the 
lease was heritable in which case, on a proper con¬ 
struction of the document, the Court is free to come 
to the conclusion that the lease is a permanent lease. 
Each case must therefore turn upon a proper con¬ 
struction of the terms of the document. This prin¬ 
ciple would also apply to a tenancy for a buildiDg 
purpose ; in. respect of which a presumption may be 
avaijable namely that such a tenancy is either for the 
lifetime or in certain cases is a permanent teoancy 
but in no case is a tenancy at will. A I R 1951 Bom 
257 and I L R 3 Cal 210 (P C), Rel, on. Thus where 
the terms of a lease showed that it was (a) a 
lease for building purposes; (b) it was to enure, in 
the first instance for a period of thirty years; (c) the 
lessee had a right to continue to enjoy all the rights 
under the lease .even after the expiry of the initial 
period of thirty years; (d) the rent was fixed and the 
lessor had no right to increase it in any manner; (e) 
r *8hts of the lessee were heritable and transfer¬ 
able and the lessee was allowed to construct a pucca 
structure thereon and even after the death of the 
original lessee his heirs were allowed to continue 
without demur and rent was accepted from them i 

Held, that in view of the terms of the lease as a 
whole and taking into account the conduct of the 
parties the lease was intended to be a permanent 
lease. IL R (1905) Bom 27:66 Bom L R 525 i 1964 


Mah L J 668 j A I R 1964 Bom 287 (291, 292) (Pt A> 
(Prs 15, 16). 

-S 105 — Permanent tenancy— Lease for indefi¬ 
nite period — Circumstances raising inference of 
permanent tenancy. 

In the absence of a provision in the terms of the 
grant that the tenancy is not to continue after the 
grantee’s lifetime a lease for a definite period does not 
terminate on the death of the lessee but continues tc 
the heirs for the remainder of the term. A lease for 
an indefinite period, on the other hand, enures for 
the lifetime of the lessee only, unless there are words 
in the document or other circumstances indicating, 
an intention to grant a perpetual lease. 

The omission of words of inheritance in a lease does 
not show conclusively that the lease is not hereditary. 
Similarly the prohibition on alienation of the lease¬ 
hold rights does not militate against the permanent 
character of the tenancy. 

A compromise decree containing the terms of a 
lease provided that the defendant was to continue as 
a tenant so loDg as he abided by the conditions about 
the payment of rent and rendering certain service 
to the plaintiff. The rent was to be revised after 
every twelve years and the right rof cultivation was 
not to be assigned. In case ot assignment the land¬ 
lord was entitled to take possession : 

Held that though the lease was for an indefinite 
period taking into consideration the terms of lease, the- 
surrounding circumstances and the subsequent con¬ 
duct of the parties a hereditary interest was created 
by the lease. 52 Bom L R 97 : AIR 1950 Bom 161 
(Pt A) (Prs 3, 5.6) (DB). 

-S. 105 — Permanent tenancy — Construction of 

leases. 

In the absence of any words of inheritance a gnat 
cannot prima facie be construed to create a hereditary 
interest, though the want of appropriate words 
conveying such an interest may be supplied by the 
purpose of the grant, custom or usage, appropriate to 
such locality, evidence of long uninterrupted enjoy¬ 
ment at a fixed unvarying rent or by subsequent 
recogoition.and conduct of parties. These surrounding- 
circumstances must however be unequivocal. ILK 
(1953) Mys 92 i 32 Mys L J 107 : A I R 1953 Mys 29 
(30) (Pt A) (Pr 6). 


-S. 105-Permanent tenancy — Construction of 

leases — (Words and Phrases-Khayam Guttige 
Kagada). 


The words "Khayam Guttige Kagada” which may 
be ' translated a9 "fixed or confirmed lease deed” do 
not 'per se imply that the lease is perpetual and 
inheritable. 32 My* L I 107 i I L R (1953) Mys 92 » 
AIR 1953 Mys 29 (31) (Pt B) (Pr 8). * 


-S. 105—Permanem right ol occupancy. 

The kabuliyat executed by the defendant recited 
that on the date of the grant the land was lying: 
fallow and that the defendant took it on lease for the 
express purpose of putting up a house with a stipula¬ 
tion that he would deliver a certain number of 
Handis and kudias annually to the plaintiff. The 
document contained a further recital that the defen¬ 
dant was not liable to eviction though the plaintiff 
was given the liberty, in case of default in payment,, 
to realise any arrears of rent though a suit. The docu¬ 
ment purported to confer a permanent right of occu¬ 
pancy upon the defendant. 

Held, that the mere fact that the defendant was a 
permanent tenant did not automatically attract the- 
provision of the Orissa Tenancy Act. The defendant 
could by no means be described as a Taiyat' within 
the meaning of that Act. Undoubtedly the defen. 
dant had acquired a right of permanent occupancy 
and was not liable to eviction, but that right hacfc 



TRANSFER OF PROPERTY ACT (1882), S. 105, Note 22 (C) 


oeen conferred not by the statute but by the terms of 
the kabuliyat. Occupancy right can be acquired by 
3 rant or custom, or by statute or by other means, 
lhe relationship of the parties was governed no‘ by 
provisions of the Orissi Tenancy Act out by those of 
k.P. Act. Consequently, a suit for recovery of rent 

l ie in the CiviI C o u rt. 21 Cut L T 72 t A I R 
19 do Orissa 6-1 (64) (Prs 3, 4) (DB). 

~S. 105—Permanent (tenancy—Payment of pre¬ 
mium. 


r The premium or salami, or nazrana is paid once 
^or all, and is not a recurring payment, and, therefore, 
ihe payment of a substantial premium is certainly 
one of the surest indications of permanency. 1955 
® L J R 506 : 1LR 34 Pat 767 : AIR 1955 Pat 499 
(o03) (Pt B) (Pr 15) (DB). 


S. 105—Permanent tenancy—Bemiadi lease. 

The use of the expression “bemiadi” should not be 
baleen to negative the permanence of the tenancy but 
at the same time the use of the word ‘bemiadi* does 
not necessarily convey a permanent heritable right to 
the grantee; yet it may be so. The word ‘bemiadi’ 
.tselr does not conclude the matter. The question 
whether a “bemiadi” patta created a permanent lease 
or not cannot be resolved by‘reference only to the 
yse and meaning of the word; but should be deter¬ 
mined after a consideration of all the provisions of the 
.ease by which the rights of the parties are defined, 
and the circumstances in which and the purpose for 
which it was granted. The cumlative effect of such 
provisions coupled with other facts may lead to the 
inference of a permanent tenancy. 1955 B L J R 506 : 
ILR 34 Pat 767 : AIR 1955 Pat 499 (502, 503) (Pt C) 
(Prs 12, 14 ,15) (DB). 

S. 105—Lease of non-Jenmom lands—Property — 
if irredeemable—Document must be examined and 
its terms construed—Stipulation for renewal and 
payment of renewal fees cannot by itself be treated as 
sufficient to draw a presumption in favour of 
irredeemability. See Tenancy Laws — Travancore 
Jenmi and Kudiyan Act (5 of 1071). AIR 1955 N U C 
(Trav-Co) 5110. 


right and in such cases it is not for the landlord to 
explam the possession but for the tenant to show that 
his holding leads to inference of the permanent 
te r ,.(1953) 2 M L J 160: AIR 1954 Mad 412 (414) 

- s - 105—Permanent lease—Origin of tenancy *un- 

known—Presumption — Permanent tenancy from 
long possession may be presumed. ILR (1949) 1 Cut 
139: AIR 1952 Orissa 99 (105, 106) (Pt E) (Prs 22, 
23) (DB). 


22. (E) Permanent tenancy—Acquisition 
of, by prescription. 

* 7 “-S. 105—Permanent tenancy by adverse posses¬ 
sion—Conditions—(Limitation Act (1908), Art 144). 

An oral permanent lease acted upon for more than 
12 years and the lessee having been delivered posses¬ 
sion of the leased premises, would create permanent 
tenancy-rights in favour of the lessee by adverse 
possession. AIS 1957 All 340 (352) (Pt F) (Pr 32) 

-S 105-Permanent tenancy—Accrual by adverse 

possession—(Limitation Act (1908), Art. 144). 

A permanent tenancy by adverse possession does 
not accrue in favour of a lessee who has become a 
co-sharer in the leased property and as such is not 
liable to be evicted. AIR 1957 All: 346 (352) (Pt H) 
(Pf 33). 

23. Premium or rent. 

8 -S. 105—Assessee Tea Company — Lease of tea 

estates for a term in consideration of premium and 
annual rent both payable in instalments — Nature of 
payment whether premium or rent—Determination- 
Tests —Construction of lease. See Income-tax Aot 
(1922). S. 10 (2). AIR 1965 S C 1871. 

O-S. 105—Premium or Rent — Capital receipt or 

revenue receipt — Lease of tea estates along with 
machinery and buildings granted by assessee-lessor 
— Premium payable in instalments—Receipt, if rent 
and not premium—Nomenclature of payment — Not 
decisive — Substence oPtransaction and intention of 
parties — Relevant factors — Words and Phrases — 
‘Prumium’ — ‘Rent* — Indian Income-tax Act, 1922 


22. (D) Permanent tenancy—Evidence and proof. 

d-S. 105 — Permanent tenancy — Evidence — 

Neither possession for generations at uniform rent, 
nor construction of permanent structure by itself is 
conclusive proof of permanent tenancy—It is the 
cumulative effect of these coupled with several other 
£acts, that may lead to inference of permanent 
tenancy—Tenancy held permanent. Bejoy Gopal 
Mukherji v. Protul Chandra Gnose, 1953 SCJ 195 : 
1953 S C A 217 : 1953 SCR 930 : AIR 1953 S C 153 
<155) (Pt D) (Pr 4). 

-S. 105—Permanent Tenancy—Proof—Long Pos¬ 
session-Sufficiency. 

Even though no term has been mentioned in the 
Cease, still the onus is on the tenant to prove that it 
is a permanent tenancy. Mere proof of long occupa¬ 
tion is no ground to presume that the tenancy is of a 
permanent nature. The fact that the previous trustee 
of the Devaswam (i. e. the landlord) knew and 
acquiesced in a permanant tenancy beiog granted to 
the tenant would not bind the succeeding trustee. 
Nor would the statement made in evidence by the 
Kariastha of the devaswam that generally the devas¬ 
wam does not evict any of its tenants constitute an 
admission of a permanent tenancy in favour of the 
•tenant. Palghat Valia Raja v. T. S. Veeraraghava Iyer, 
1961 Ker L T 103: 1961 Ker L J 160 : AIR 1961 Ker 
222 (223) (Pt B) (Pr 9) (FB), 


Central Act 11 of 1922). 

The assessee-company leased out two tea estates 
dong with machinery and buildings to a firm for a 
aeriod of ten years in consideration of a premium of 
Rs. 2,25,009 and an annual rent of Rs. 54,1)00. A part 
)f the premium was to be p3id in one lump and the 
aalance in stated instalments. The Income-tai 
Dificer made the assessment treating the instalment 
)f Rs. 11,250 paid towards the premium as a revenue 
eceipt. This was confirmed in appeal by the De- 
Dartment and by the Tribunal on the ground that the 
imount was really rent. The High Court answered 
he reference in favour of the assessee holding that it 
,vas premium and hence a capital receipt. The Re¬ 
venue appealed. 

Held, the amount paid is premium and not rent 
ind hence a capital receipt. Premium is the conside¬ 
ration paid by the lessee tor being let into possession 
>f the leased property, whether the amount is paid 
n one lump or in instalments. S. 10 o of the Transf 

>f Property Act brings out the distinction between 

he price paid for the transfer of the right o enjoy 
he property and the rent to be paid periodically to 
he lessor. The former is a capital income and the 
atter a revenue receipt. It is not the form butt 
iubstance of the transaction that matters. Tne nomen¬ 
clature of the payment cannot be decisive or conclu¬ 
de, but it helps the Court, having!regard to the 
it her circumstances to ascertain the intention of the 


--S. 105-Permanent tenancy—Long possession. 

Where the origin of the tenancy is known, mere 
.possession, however long, v/ill not confer a permanent 


eld on facts, under the document there was * 
sfer of substantive interest of the lessor in the 
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estates to the lessee and a conferment of a right on 
the lessee to use the said estates by exploiting same. 
The parties were businessmen, presumably well 
versed in the working of tea estates. They must be 
assumed to have known the difference between the 
two expressions 'premium' and ‘rent’; and they had 
designedly used those expressions to connote two 
different payments. The annual rent fixed was a con¬ 
siderable sum and the premium when spread over 
the priod of ten years would work out to Rs. 22,500 
a year. The amount paid is premium and not taxable. 
<1943) 2 M L J 416 : (1943) 11 I T R 5l3 : A I R 1943 
P C 153; (1957) S C J 640 : (1957) 32 I T R 16) : 
(1957) SCR 1019 i A I R 1957 S C 729 ; (1961) 2 
S C J 168; (1961) 2 S C R 790 : (1960) 41 I T R 508 ; 
AIR 1961 S C 732, Ref. Commissioner o! Income-tax, 
Assam, Tripura and Manipur v. Panbari Tea Co. Ltd., 
(1905) 3 SCR 811 s (1985) 2 I T J 242 » (1965) 57 
ITR422 i (1965) 2 S C J 350 i AIR 1965 S C 1871 
(1873, 1874) (Pr« 6, 7, 9, 10). 

-S. 105—Premium and rent—Distinction — Lease 

of mine of certain years for lump sum royalty—Re¬ 
ceipts are revenue receipts. See Income-tax Act 
(1922), S. 10. AIR 1950 Andh 229 (DB). 

-S. 105—Premium—Applicability of definition to 

case under Rent Control Act — (Houses and Bents— 
W. B Premises Bent Control (Temporary Provisions) 
Act (17 of 1950), S. 4). 

In the absence of any definition of “premium” in 
the Rent Control Act, the definition in the Transfer 
of Property Act should govern a case under that Act. 
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-S. 105-Suit for licence fee — It is not a suit for 

“rent” nor a suit to enforce payment of dues when 
dues are payable to a person by reason of his interest 
in immovable property.” See Provincial Small Cause 
Courts Act (1885), Sch. 2, Art. 8. AIR 1955 NUC 
(All) 5810. 


-S. 105—Rent—Municipal taxes paid by tenant— 

(Hyderabad Houses (Rent, Eviction and Lease) Con¬ 
trol Act (1954), S. 4). 

Municipal taxes paid by a lessee can be regarded as 
part of the rent. There appears nothing in S. 105, 
T. P. Ac!, which may show that such payment on 
behalf of the lessor would Dot fall within the mean¬ 
ing of rent. 1958 Andh L T 723. 

—— S. 105—Rent — Payment of municipal taxes may 
well be in nature of rent, though not the rent, 
strictly so called — (Words and Phrases—Rent). See 
Municipalities—Bombay Provincial Municipal Corpo¬ 
rations Act (59 of 1949), S. 139. AIR 1957 Bom 163 
(DB). 


-S. 105—Place of payment of rent-(Contract Act 

(1872), S. 49). 

Property in Karachi — Express covenant by tenant 
with landlord to pay rent — Covenant not providing 
for place where rent is to be paid—Tenancy has to 
find landlord — Both parties migrating to Bombay— 
Arrears of rent is payable in Bombay and not to Cus¬ 
todian of Evacuee Property in Pakistan. 55 Bom L R 
242 r ILB (1953) Bom 633 : AIR 1953 Bom 280 (281, 
282) (Pis 3, 4, 7, 8) (DB). 


Where besides the monthly rent a sum of money 
was also payable by the plaintiff to the defendant as 
consideration to the defendant for accommodating 
the plaintiff, such sum of money is clearly premium 
in terms of S. 105. 1LR (1950) 2 Cal 859 i AIR 1955 
Cal 443 (444) (Pt A) (Pr 18), 

24. Rent. 

(A) Rent in kind—Payment of money value. 

(B) Service as rent. 

(C) Variation of rent. 

(D) Rent-free grants. 


24. Bent. 

• ~--S..105—Rent — Meaning of—Word ‘rent’ use< 

i ID ji j ? ^ is in Grower sense of payment t< 
landlord by a tenant and not in wider sense of mone^ 
received for user of building on leave and licenci 
where payment received is not rent in its narrowe 
sense Property is exempt from assessment to ta: 
under Act. See Punjab Urban Immovable Pioperb 
Tax Act (17 of 1940), S. 4 (1) (g). AIR 1963 SC 1459 

105—‘Rent* — Its use in receipts—Not con 
elusive in showing that relation of landlord am 
tenant is created—Transfer of interest by landlord ii 
favour of tenant is necessary - Applicability of Act 
See Houses and Rents - Delhi and Ajmer Rent Con 
trol Act (38 of 1952), S. 2 (c). AIR 1962 S C 554. 

—S. 105 (l)—Bent—Payment of, to co-owner. 

Where the relationship of landlord and tenant i 
established between A and B, it is lust and proper lo 
B to pay his rent to A. His payment to C allegirg hin 
t® b « ‘“Not owner of A does not discharge B fron 
his liability to pay rent to A. AIR 1951 Ajmer 63 (63 

-S. 105-Subletting—What constitutes-Exclusiv 

possession on terms of rendering service-Effect of- 
Hent - Meaning of stated. See Houses and Rents- 

/« °° ntro1 of Rent Eviction Ac 

(3 of 1947), S. 3 (1) (a). 1958 All L J 278. 


-S. 105—Landlord agreeing to pay taxes—Tenant 

required to pay sxme — Payment to be regarded ai 
payment of rent to landlord. 

Where there is an agreement that the landlord 
would pay-both the owner’s and occupier’s share of 
taxes and the tenant is compelled to pay the munici¬ 
pal taxes on behalf of the landlord it should be 
regarded as payment of rent to the landlord : ILR 
(1951) Cal 627 and (1957) S C J 177 : AIR 1957 S C 
309, Distinguished. 66 Cal W N 414 : 1984 Cal L J 
265 : AIR 1962 Cal 608 (610) (Pt C) (Pr 14). 


-S. 105 -Ejectment suit against tenant after notice 

to quit-Suit by sub-tenant against his tenant for 
recovery of arrears of rent from date of decree in 
ejectment suit upto date of delivery of possession — 
Nature of suit —Definition of tenant in Rent Control 
Acts—Relevancy—(Landlord and Tenant.) 

The owner of certain premises let it out to S as a 
monthly tenant who in his turn let it out to the 
plaintiffs. The plaintiffs again let it out to the 
defendants at a monthly rent, After service on S of a 
notice to quit the owner brought an ejectment suit 
against him and got a decree on 27th August, 1947, 
but it was only on 28th October, 1949, thai he could 
get khas possession of the premises by evicting the 
tenant and all the sub. tenants. The plaintiffs having 
instituted a suit against the defendants for recovery 

ot arrears of rent from September, 1947, to October. 
1949. 


£ j l / Aioiiuoi ui iaw nor in equity tl 
defendants could resist the claim of the plaintiffs f 
rent for the period in suit. (2) that the suit was 
money suit, for rent governed by the T. P. Act ai 
accordingly considerations based upon the pec 
liar definition of the term “tenant” in Rent Contr 
Acts were out of place in the suit. (1959) 03 C 
W N 192 a 


■—S. 105— ‘Rent allowable” — Monthly tenant— 
Advance payment of Rs. 200. It is not “rent allow, 
able -Indicia of rent. See Houses and Rents— West 
Bengal Premises Rent Control (Temporary Provisions) 
Act (38 of 1948). S. 11 (l). AIR 1952 Cel 391. J 
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-S. 105—Rent — Lease providing that municipal 

taxes and electricity charges would be payable by 
tenant—Both items form pait of rent : (1902) 3 GLR 
574 and Civil Rev. Appl. No. 1208 of 1900 D/- 
16-4-1963 (Guj), Fell. (1965) 6 Guj L R 829. 

“—S. 105 — Suit to recover ‘Sakar’—Sakar is rent. 
See Limitation Act (1908), Art. 110. AIR 1964 Guj 
122 . 

-S. 105 — Houses and Rents — Bombay Rents, 

Hotel and Lodging House Rates Control Act (57 of 
1947), Ss. 12 (3) (a), 12 (3) (b) — Tenancy where the 
rent is payable by the month — What is — Rent — 
Meaning of — Municipal taxes and property taxes 
paid by tenant to landlord form part of rent—Part of 
rent not payable by the month—Held S. 12 (3) (b) 
and not S. 12 (3) (a) applied. See Houses and Rents— 
Bombay Rents, Hotel and Lodging House Rates Con¬ 
trol Act (57 of 1947), S. 12 (3) (a). (1962) 3 Guj L R 
574. 

-S, 105-Creation of lease—Usufructuary mort¬ 
gage — Lease back to mortgagor-—Without prejudice 
to their former relationship of a mortgagor and mort¬ 
gagee, a new relation that of landlord and tenant is 
also created by lease — Suit for rent not barred. See 
Landlord and Tenant. AIR 1958 Madh Pra 319. 


matter necessary to be determined. When a suit for 
rent is filed, unless the defendant confesses a judg* 
ment, the Court must determine the question as to 
whether the relationship of landlord and tenant has 
been established between the parties, before a decree 
can be passed. AIR 1930 Pat 550, Foil. 1954 B L J R 
302 : AIR 1954 Pat 443 (445) (Pt A) (Pr 5) (DB), 

-S. 105—Rent or cess—Test—Ragam Sewai. 

Whether or not a charge made by the landlord 
from his tenant is a cess depends on the facts involv¬ 
ed in each case, the nature, for example, of the cove¬ 
nant or covenants upon which the claim is founded, 
the kind of produce to which it relates, its connec¬ 
tion with the basic law and the purpose for which 
the charge is made. It cannot be therefore said that 
ragam sewai must in all cases constitute rent or that 
it must in all cases be regarded as a cess. But it may, 
however, be said that where an agreement to pay a 
sum (whether in cash or in kind) is intended by the 
parties to constitute recompense to the landlord for 
the use, and occupation of agricultural land by a 
tenant, it would constitute rent notwithstanding that 
it is called by the parties by a different name. 1959 
A W R 593 i ILR (1951) 1 All 656. 


-S. 105 — Rent — Does not include charges for 

electricity and installation by landlord. See Houses 
and Rents — Madras Buldings (Lease and Rent Con¬ 
trol) Act (25 of 1949), S. 4. AIR 1955 Mad 93. 

-S. 105 — Income-Tax Act (1922), S. 10 (2) (i) and 

(xv)—Lessee of salt pans undertaking to spend money 
for constructing railway sidiDg — No obligation cast 
on him toeffeetthat improvement—Expenditure held, 
was neither rent nor premium nor debitable to reve¬ 
nue, but was capital expenditure. See Income-Tax 
Act (1922), S. 10 (2) (i) and (xv). AIR 1953 Mad 632 
(DB). 

-S. 105—Immovable property—Right to tap palm 

trees for extraction of toddy—Lease of — Considera¬ 
tion is “rent 1 ’ within meaning of S. 105— Settlement 
by Court of Wards — Certificate proceedings for 
recovery justified — General Clauses Act (1897), S. 3 
(26)—Bihar and Orissa Public Demands Recovery 
Act (4 of 1914), S. 3 (6) and Sch. I, Item 8. 

Right to tap palm trees for extracting toddy there¬ 
from is a benefit arising out of land within the mean¬ 
ing of S. 3 (20), General Clauses Act and also of S. 2(0), 
Registration Act. Therefore, a lease of such a right is 
lease of immovable property within the meaning of 
S. 105 of the Transfer of Property Act and the money 
paid as consideration for the lease is “rent” within 
the meaning of S. 105 of the Transfer of Property 
Act (1875) 1 C P D 35 and AIR 1920 Pat 125 and 
AIR 1927 Pat 1 and AIR 1949 Mad 148, Rel. on. AIR 
1930 Pat 402 and 403, Dist. 

Where such lease has been taken from the property 
of a person under Court of Wards, the arrears of rent 
are covered by the definition of “public demand” in 
S. 3 (0) of the Bihar and Orissa Public Demands 
Recoveiy Act (4 of 1914), read with clause 8 of Sch. I 
of the same Act and certificate proceedings for its 
recovery are justified. ILR 41 Pat 353 : AIR 1962 Pat 
440 (442) (Pr 5) (DB). 

— S. 105-Privileged tenant — Liability to pay rent 
indicated. See Tenancy Laws — Bihar Privileged 
Persons Homestead Tenancy Act (1947) (4 of 1948), 
S. 2 (j). AIR 1957 Pat 163 (DB). 

-S. 105 — Rent — Share of fruit on mango trees— 

Held not a rent. See Provincial Small Cause Courts 
Act (1887). Sch. II, Art. 8. AIR 1930 Pat 284 (DB). 

-S. 105-Rent suit-Foundation of decree. 

The relationship of landlord and tenant is the very 
foundation of a decree in a rent suit and as such is a 


24 (A). Rent in kind—Payment of money value. 

-S. 105—Construction — Kabuliat — Rent payable 

in kind — Fixed quantity of paddy payable as rent — 
In case of default, fixed sum payable as its price— 
Default—Held landlord was entitled to recover only 
stipulated sum and not price of crop at market rate. 
AIR 1954 Assam 45 (48) (Pt A) (Prs 15, 16). 

-S. 105 — Lpase — Covenant to pay paddy or its 

value — Construction—Held the covenant should be 
construed as the covenant to pay such sum of money 
as represented value of paddy on due date. See 
Tenancy Laws — Bengal Tenancy Act (8 of 1885), 
S. 74. AIR 1937 Cal 217. 

-S. 105 — Lease fixing rent in kind and mention¬ 
ing its money value — Default by tenant — Landlord 
entitled to recover at the market value prevailing on 
the date at which the commodity should be valued 
under S. 50, Malabar Tenancy Act, 1930. AIR 1957 
Ker 80, Not Foil.; (1949) 1 M L J 191; A I R 1949 
Mad 018 and 23 Cochin 254 and AIR 1917 Cal 113, 
Rel. on. 1960 Ker L 1 1317 i 1960 Ker L T 1240 t 
(1960) 2 Ker L R 725 : A I R 1961 Ker 292 (293) 
(Pr 2). 

-Ss. 105 and 108 _ Rent in kind — Payment of 

money value is recognised—(Civil P. C. (1908). O. 20, 
R. 10). A I R 1955 N U C (Trav-Co) 5108 (DB). 


24(B). Service as rent. 

-Ss. 105, 106—Service as rent — Notice to quit — 

Necessity—Tenancy laws—Assam (Temporarily Set- 
tied Districts) Tenancy Act (3 of 1935), S. 33. 

Even apart from the provisions of T. P. Act and, 
Assam (Temporarily Settled Districts) Tenancy Act 

on general principles where services are rendered in 

lieu of rent, a tenancy comes into existence and the 
tenant would be entitled to a reasonable notice betore 
he can be evicted. Whether the notice is reasonable 
or is not a question of fact. ILR 11951) 3 Assam 171: 
AIR 1951 Assam 86 (86, 87) (Prs 5, 8, 9). 


24(C). Variation of rent. 

_S. 105 —Rent—Claim for enhanced rent. 

The tenancy connotes privity between the parties 
nd unless there is an express agreement to pay 
nhanced rent or circumstances or conduct tron> 

vhich one could be inferred a , c * a ‘ m _ f ° r ®° h . a p. C o d v 
ent cannot stand. AIR 1952 Madh Bha o6 (o/j (Pt ) 

Pr 6). 
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--S. 105 — Statutory tenancy — Filing of suit for 

recovery or increase of rent under Bent Act — Effect 
of—(Houses and Rents—Delhi and Ajmer Merwara 
Rent Control Act (19 of 1947), S. 8). 

No act of a plaintiff in instituting suits for the 
recovery of rents under the Rent Act, can convert 
what is a contractual tenancy into a statutory 
tenancy. This is apart from the fact that in each and 
•every suit the plaintiff was unsuccessful. Further, the 
institution of such a suit cannot be taken as a notice 
to quit. The various Rent Acts provide certain addi¬ 
tional protections to tenants and also for a statutory 
manner of iacrease of rent in favour of a landlord. 
Such provisions, operate to modify the contract of 
tenancy between the parties. If in pursuance of a 
statutory provision a party accepts increase of rent, 
it does not thereby rdetermine or put an end to the 
contractual tenancy. The contract remains between 
the parties until it comes to an end according to ordi¬ 
nary lawbetween landlord and tenant. The rights of 
the parties under it undergo a change as provided in 
the particular Bent Act applicable, but otherwise the 
contractual tenancy continues to subsist. 60 Punj L R 
297i AIR 1958 Puoj 263 (265) (Pt B) (Pr 7). 

——S. 105 — Rent, meaning of, indicated — It cannot 

Ss. 0 and 8 of Rajasthan Premises Act 
/i t T „ * create a repugnancy with Ss. 105 or 108 

a ot l- i i in view °* Provisions of S. 37, Contract 
Act, which clearly envisages interference with agree¬ 
ment by validly made law. See Houses and Rents — 
Rajasthan Premises (Control of Rent and Eviction) 
Act (17 of 1950), S. 0. AIR 1954 Raj 252 ((DB). 

’ ^s. 105 and 108 —Enhancement of rent fixed. 

When a rent is fixed in a lease deed whenever it 
might have been fixed the liability of the tenant is 
only to pay that rent unless the tenant has by any 
supervening cause incurred further liability. Subse¬ 
quent events including rise in prices are no consi- 

1W1 K a L°T 1TO (f>B) lteratl0 “ iD hiS Hability - ( ’ 51) 

24(D). Rent-free grants. 

,TT l S ; Entry in record of rights as 

and pi! Bh °Sadakhal Sutra -Interpretation-(Words 
and Phrases—“Niskar Bhogadkhal Sutra"). 

when il appears ln the Record 
ot Rights, by itself does not necessarily mean rent 

In f J? Q8n ? y ’ but onl y “ eans the tenant is not 

Slnmn^n 11 ? ^li 10 ? D £ bc ! dy * An entr y in remarks 
R r? rd u of R *Shts as ‘niskar bhogadkhal 
«nf f? e n l tb , at the tenant is not actually paying 
rent to anybody and not that the tenant is not liable 

tenant 'h.H aa * bl S 1 >'- K does not mean that the 
tenant had acquired rent free title by possession and 

SgWftMMLJ ‘? 8 ■ 58 Cal W N 586: A IB 
1954 Cal 5u8 (559) (Pt A) (Prs 5, 6) (DB). 

—S. 105—Rent-free grant. 

. Wltwe, the defendant is in possession for a very 
long time under a definite claim that he was a rent 
free tenant under the plaintiff, the Mohunt of Asthal 

as Q a rant r frp« r< J 0f r . igh u s h n also r0COrded his status 
th P r« w*/ f i ten i ant the , Court will presume that 

malr« fh necesslt y authorising the Mohunt 

to make the rent free grant and the presumption of 

<Fr 6 HDb 7 ariSe ' A 1 ® 1951 Cal (387) (P" A) 

[Reversed in AIR 1955 SC 228.] 

j S * i 05 7T. Rcnt * tee — Burden of proof—Erf 
dence Act (1872), Ss 101 to 103. * 

*“»* s ?!fu * or ass6ssm ent of rant by plaintiff who 
purchased the putni in 1932 and brought his suit 
within 12 years of his purchase the onus first lies on 

partof tharnol eSti ^ liS < ‘. hat the ,ands ln sult formed 
part of the njal assets of the estate. Once the plaintiff 
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has discharged this onus, then it is for the defendant 
to show that he is not liable to pay any rent for the 
lands which formed part of those mal assets. Evi¬ 
dence based on the thakbast statements and the regis¬ 
ters kept under the Land Registration Act is of no 
value on the first question. 

Where the record of rights is ambiguous and con¬ 
sistent with their right having arisen either as a 
nishkar or rent free title based on a grant by the 
Zamindar or as a nishkar title acquired under one of 
the putnidars, it is not sufficient to discharge the onus 
on the defendants! Case law referred. (’51) 55 Cal 
W N 21. 

25. Lease or mortgage. 

-S. 105 — Lease or mortgige and licence — Dis¬ 
tinction poiotjd out. See Easements Act (1882) S W 
AIR 1955 NUC (All) 2770 (DB). 1 h 52 * 

— S ;J 0 . 5 I L T e ° r mort 2 a 8 e ~ Held on construc- 
tion that the document was a mortgage and not a 

mSA n e dh P,a1o r 7 0 ( DB) OPerty ACl ' S ' 58 ‘ AIB 

—S. 105 — Construction — Lease or mortgage. 

The question as to whether a document is a lease or 
a mortgage depends upon the terms of the document 
Though the nomenclature is not conclusive it may 
still be taken into consideration, y 

Held, on the construction of the document that it 
was not a mortgage and there was no debt 'liable to 
be discharged. (1958) 2 An W R 14. 10 

~ S * 105 “ Usufructuary mortgage or lease - Con¬ 
struction of deed - Document held a lease and not 

rt m °£» g t ge *7 Mere . ,act that Part ot the sums which 
constitutes the consideration lor the lease, is future 
interest does not make any difference in natureof the 

t C dh m pr n a 504? T * P< Act (l882 >’ S ' 58 - AIR 1957 

- S. 105 — Usuf ructuary mortgage or lease-Mort¬ 
gage of house with possession — Lease back on same 

In R re * 1 on morl |age amount to be charge on 
“■ Ren l reserved equivalent to interest — 

SSSSrMBSWsis*'s 

I S * 1 ? 5 “Transfer of possession for securing re¬ 
payment of loan - Nature of transaction. he?d a 
usufructuary mortgage and not a lease. See Transfer 
of Property Act (4 of 1882), S. 58. AIR 1956 Bom 


tie, Vg T 

(1882), S. 58. AIR 1963 Ker 261 (DB) Pf ° Perty Ac 

DistlncHon between^Tests - TransactIon held l 
be mortgage and not lease - Section 4 of Kerala Ao 

iAJS ^XraxglW' of Prope * 

DiitUiction—to'de^em.lneYndlcated 111 ^^^ lfera7 

a96T) a 2KelLB58t t(4 ° f 1901 >‘ S ’ * 0*101 

also contracting for personal liabilitv — °! 
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-S. 105 — Possessory mortgage — Contemporane¬ 
ous lease back — Rent corresponding to interest on 
mortgage debt — Mortgagee's right to sue for eviction 
on basis of his title as lessor. See Evidence Act 
(1872), S. 92. AIR 1963 Madh Pra 265 (DB). 

-S. 105 — Mortgage or lease — Held on construc¬ 
tion that executant was creating a usufructuary 
mortgage and was not creating a lease or a sum of 
money advanced — (Tenancy Laws — Chota Nagpur 
Tenancy Act (4 of 1908\ S. 40 — Contravention). 
AIR 1955 NUC (Mad) 3237-(DB). 

-S. 105 — Mortgage with possession or lease — 

Mortgage with possession is normally treated by two 
document', one the panaya deed and the other panaya 
kychit — Both constitute the mortgage — It is Dot 
open to party to these transactions to contend rely¬ 
ing on panaya kychit that it is a lease and not a 
mortgage. See T. P. Act (1882), S. 53. AIR 1955 
NUC (Mad) 1820. 

-S. 105 — Usufructuary mortgage — Right given 

to mortgagee to induct tenants for appropriating usu¬ 
fruct of land in lieu of interest — Suit for redemption 

— Settlees on land claiming to be permanent tenants 

— Settlement of land held not valid beyond period 
of mortgage and on redemption of mortgage settlees 
were liaole to be evicted — S. A. No. 1714 of 1951, 
D/. 8.10 1950 (Pat). Reversed. See T. P. Act (1882), 
S. 70. AIR 1963 Pat 26 (DB). 

--Ss. 105, 58, 08 — A executing rehan bond in 

favour of B for certain amount of loan—A executing 
Kabuliat four days after in favour of B agreeing for 
hunda rent for period of 9 months—Documents held 
to be part of same transaction of mortgage — Suit 
for hunda rent held not maintainable — Dfcree for 
interest on mortgage money held could not be passed. 
See T. P. Act (1882), S. 58. AIR 1902 Pat 413. 

_S. 105 — Usufructuary mortgage and lease back 

— Mortgage and lease — If part of same transaction 

— Test indicated — Held on construction that two 
documents were really parts of a single transaction. 
See Deed — Construction. AIR 1957 Pat 24. 

_S. 105 — Mortgage with possession—Mortgagee 

leasing out premises to mortgagor — Relationship of 
landlord and tenant if comes into existence — Sec¬ 
tion 58. 

When a mortgagee with possession allows the mort¬ 
gagor to remain in possession of the mortgaged pro¬ 
perty on the mortgagor executing a lease, the rela¬ 
tionship of landlord and tenant comes into existence 
for a tenant is one who occupies the premises of 
another in subordination to that other’s title and with 
his assent express or implied. It may be that the 
mortgagee intends to secure on the amount lent an 
income equal to the interest at a certain rate but he 
is not precluded from entering into a transaction of 
this kind. AIR 1957 Punj 57 and AIR 1930 Lah 380, 
Rel. od ; AIR 1955 Pat 357, Dissented Irom. ILR 
(1958) Punj 427 : 59 Punj L R 617 i AIR 1958 Punj 
140 (141) (Pr 4). 

_S. 105 — Mortgage of house with possession — 

Mortgagor executing kabuliat on same date — Rent 
stipulated equal to monthly interest on mortgage 
money — Transactions held were independent—Suit 
for arrears of rent and eviction on basis of rent note 

— Held maintainable. See T. P. Act (1882), S. 58. 
AIR 1983 Raj 69. 

_S. 105 — Mortgage or lease — A transferring pro¬ 
perty with possession to B as a security for loan — A 
not liable to pay any interest and B not liable to pay 
any rent — After repayment of debt B to continue in 
possession by paying a Vero of Rs. 3 a year — Docu¬ 
ment is mortgage and not lease. See r. P. Act (lo»2), 
S. 58. AIR 1951 Sau 53. 


-S. 105 — Tranvancore Cochin Holdings (Stay of 

Execution Proceedings) Act (8 of 1950), S. 2—Applj. 
cability—Lease and mortgage, distinction. 

In the case of a lease with premium, the premium 
is the price paid or promised in consideration of the 
demise. But if the indebtedness continues desoite 
the grant of the lease then the transaction is in effect 
a mortgage. Once you get a debt with the security 
of land for the repayment then the arrangement is a 
mortgage by whatever name it is called. Where 
however a lease does not intend to create the relation¬ 
ship of debtor and creditor and reserves no right of 
redemption to the lessor, it is a lease and not a 
mortgage. Where the amount of Rs. 04 which form¬ 
ed the consideration under a deed was charged on the 
propeity and was repayable at time of redemption and 
also bore interest, it was a definite indication of a 
usufructuary mortgage and not a lease with premium. 
AIR 1957 Tray Co 239 (240) (Pt B) (Pr 6). 

—Ss. 105, 58—Transfer of property with a provision 
for redemption after 12 years by discharging the 
amount paid — Transaction held mortgage and not 
lease — Mortgagor held not entitled to protection of 
Act—See Debt Laws — Travancore Holdings (Stay of 
Execution Proceedings) Act (8 of 1950). AIR 1952 
Trav Co 104 (DB). 


26. Service grant. 

-S. 105—Service grants — (Deed—Construction- 

Service grants)—Evidence Act (1872), S. 114). 

The word “Devadayam” is not decisive as to whe¬ 
ther the inam was granted to the temple or was a 
personal inam burdened with service. There is no 
presumption whether the grant is one in lieu of 
wages or one burdened with service. The question 
whether the grant was one burdened with service or 
in lieu of wages turns upon the particular facts of 
each case. 

The temple servants were in possession and enjoy¬ 
ment of the properties from 1896 treating them as 
their own. They were alienating their shares. The 
rent value accounts were not sent by the temple in 
respect of Kavetipalem i 

Held, that these facts established beyond doubt 
that the inam was one granted to the temple servants 
subject to the performance of services iu the temple. 
The trustee of the temple had consequently no power 
to dispossess the servants of the lauds. AIR 1957 
Aadh Pra 477 (4S0) (Pt A) (Prs 9,10, 12) (DB). 

-S. 105 — Grant in lieu of wages— Dismissal of 

grantee. 

In a case of inam granted in lieu of wages, without 
issuing a proper notice an order of dismissal of the 
grantee passed by the trustee of the temple caunot be 
regarded as valid. When the order of dismissal was 
not Eerved on the grantee but it was only published 
on the notice board of the temple, this does not 
amount to a valid service of the order of removal. 
AIR 1957 Andh 477 (481) (Pt C) (Prs 14, 15) (DB). 

-S. 105—Service tenures-Bhalaloki inam. 

Bhalaloki inam is not a service tenure. Bhalaloki 
means a respectable person and therefore there can 
be no such service as a Bhalaloki service. -4 Lut 
L T52 i I L R (1956) Cut 650. 


27. Resumption of service grants. 

—S. 105— Scope—Service inams — Resumption ana 

grant—Effect. . . 

In the case of service inams granted or rec ,°8 D1 ;'® 
d confirmed by the Government, the legal theory 
the common law has been that the ownership rests 
th the Government, the office holder merely - 
riDg the income as his emoluments or wages, i 
;ht of the office-holders to the enjoyment ot tho 
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usufruct of the land is co extensive with the dura¬ 
tion, of tenure of his office. If, therefore, the office 
is detached from the land and there is an enfran¬ 
chisement of the service inam, it has the effect of a 
resumption and a re-grant to the person named in 
the fresh title deed. (1957) 1 Andh W B 60 : AIR 
1957 Andh Pra 643 (646) (Pt A) (Pr II) (DB). 

—S. 105—Service grants—Resumption—Notice. 

Before resumption of the lands can take place, 
there must be reasonable notice. ILR 23 Mad 202, 
Rel. on. AIR 1957 Andh Pra 477 (4S1) (Pt B) (Pr 15) 
(DB). 

-S. 105—Resumption of service grants. 

Resumption consits in putting an end to the grant 
under which lands are held remitting the services. 
On the exercise of the right of resumption, the 
zamindar may recover possession of the land if 
the land itself had been the subject matter of the 
grant or if the grant was only of the melwaram in 
whole or in part and the grantee had been in posses¬ 
sion before such a grant he may put an end to the 
beneficial tenure and impose full assessment, but 
before he could exercise his right Jto resume or take 
possession of the land, he must ^establish his right to 
resume and evict the person in possession of the 
land. That depends upon the nature, extent and 
terms of the grant. (1951) 2 Mad L J 604 i A I R 
1952 Mad 166 (167) (Pt B) (Pr 3). 

"—S. 105 — Grant of lands by jagirdars to their 
Patels as remuneration for future services — Grant 
converted into inam by Government ot India—Some 
of the lands not found in possession and enjoyment 
of rotatory Patel in office — Government held, could 
resume and regrant such lands again to rotatory 
'jerking Patel. See Berar Patel and Patwaries Law 
(1900), Ss. 0, 9 and 20. AIR 1954 Nag 20 (DB). 

“ S. 105—Landlord and Tenant—Grant—Resump¬ 
tion — Grant of concession of non-payment of rent— 

Resumption—Status of occupancy tenant cannot be 
taken away. 

What is granted alone can be resumed. If it is a 
grant of land for service, the land itself may be re- 
sumed when the service is no longer required. But 
it tt is a grant of concession of non-payment of rent to 
an occupancy raiyat io lieu of his rendering service 
to tne zamindar, what will be resumed will be that 
concession and he will be liable to pay the full rent 
on such resumption, but his status as an occupancy 

?TR a tSo 0t - be away ' ILR (1961) Cut 690: 
AIR 1962 Orissa 141 (144) (Pt C) (Pr 11) (DB). 

28, Damages for use and occupation, 

—S. 105-Damages for use and occupation — Stan¬ 
dard rent that might have been determined held 
could not be taken into consideration in assessing 
quantam of damages-(C. P. Code (1908), 0.20, 
R. 12). AIR 1955 NUC (Ajmer) 2637, 

Decree for damagex! 0 ^°‘ !ubslsli ^ 

, a A A Vff} fo F T ? nt on the basis of a subsisting tenancy 
Is different from a suit for mesne profits or damage 

/ or ,? se , and , occupation against a trespasser. The 
landlord who has not come to Court claiming 
damages for use and occupation or mesne profits but 

eXlfe A he ba ? is °* a subsi jting tenancy is not 

oS ,i d D?ni ec ^ ee * or m05ne Profits. 1954 AMU 
32 « AIR 1955 Ajmer 05 (00) (Pt Q (Pr 0). J 

fcjm?«f 05 ' Da “ agesfor . uso and occupation-Lia¬ 
bility of person in possession, 

The right to recover damages for use and occuoa 
tion does not arise out of anything contained In the 
Transfer of Property Act but it is a right under 
General Law for the recovery by the owner of 


damages from a person who has used his property. 
9 Cal 908, Rel. on. AIR 1956 All 272 (272) (Pr 5). 

-S. 105—Damages for use and occupation—Mea¬ 
sure of. 

Held, that the damages which the plaintiff claimed 
from the defendant in the suit should be equal te> 
such amount which the defendant could have realis¬ 
ed as rent of the premises. The amount which the 
landlord can be said to get from the premises in suit 
would be equal to the maximum permissible rent 
under the Control of Rent and Eviction Act, and ho 
is not entitled to anything more under the guise of 
damages on the alleged basis of high offers of rent tc 
him by persons who may not have any chance of 
getting an allotment made in their favour. AIR 195ff 
All 187 (191,194) (Pt E) (Prs 21, 41) (DB). 

- S. 105—Civil P. C. (1908), O. 20, R. 12-Suit for 

compensation for use and occupation — O. 20, R. 12 
does not apply—See Civil P. C. (1908), O. 20, R. 12. 
AIR 1950 Cal 148 (DB). 

-S. 105 — Relationship of landlord and tenant —» 

Recovery of arrears of rent. 

Finding that there was relationship as land¬ 
lord and tenat between the parties. Plaintiffs caa 
recover arrears of rent and are not compelled to pray 
for recovery of mesne profits for use and occupation 
of the premises. ILR (1955) 2 Cal 2L4. 

~ S. 105—Landlord aod Tenat—Tenant remaining 
in occupation after expiry of lease — Damages for> 
wrongful use and occupation — Tenant warned! 
by landlord that he will have to pay specified sum 
as damages for wrongful use and occupation — 
Liability of tenant to pay damages specified. 

Where the tenant after the expiry of the lease 
remains in occupation of the premises in spite of the 
fact that the landlord served a notice on him to 
vacate and warned him that if he remains in occupa¬ 
tion he will have to pay a specified sum as damages 
tor wrongful use and occupalion of the building, the 
defendant tenant will be liable to pay that amount 
Prided it is not penal and unconscionable. AIR 
1933 Lah 61 and AIR 1929 Pat 717 and AIR 1940 
Nag 140 and 2 J and KLR 42, Rel. on. AIR 1961 
J & K 39 (41) (Pt D) (Pr 4) (DB). 

-S. 105—Tenant contumaciously holding over — 

P am A 8e *rJi is in disc r 0 t io n of Court. AIR 1955 NUC 
(Madn d) 52. 

—s. 105—Power to fix rent by way of damages. 

While fair rent may have been fixed by raising 
rents by a maximum limit of 150 per cent, if the 
tenants has approached the House Rent Controller 
in a bonahde and proper way the same itrandardj 
may not be applied when the Court is granting a 
decree lor eviction and is fixing rent by way oS 
damages or compensation. 32 Mys L I 209 ill ft 
jWJf) Mys 470 : AIR 1954 Mys 42 (45) (ft Q (Pr 12> 

(Uuf 9 

" s : 1( ! 5 .T Damages for use and occupation — 
Premises let to defendant - When a house is let out 
a least some portion of the land also if any, in front 
of the house, either to bB used as a passage or for 
some other needs and requirements I, included in the 

M? . Unless the P' alnti ffs are also able to esta- 
biish that vacant lands were kept aloof and separate 
and excluded from the tenancy, the mere existence 
of the vacant lands would not entitle them to claim 

Sbb wav; irw,ssr *“» 

lessee only — Validity — Suit for arrears ntiiirS* 
mortgagee landlord on basis of Keraranama °wu y 

maintainable - Claim fo/u'e aT/oocu^iontlS 
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maintainable—Rate of compensation, should be such 
as would represent interest at 9 p. c. p. a. on sum 
advanced. See T. P. Act (1882), S. '107. AIR 1957 
Pat 24. 

-Ss. 105 and 107 — Damages for use and occupa¬ 
tion. 

Registered kabuliyat and patta executed but valid 
lease not created due to non-compliance with S. 107 
— Decree for compensation for use and occupation 
can be passed against person in possession under that 
lease — Kabuliyat and patta can for the purpose of 
granting such decree be looked into to ascertain as 
to when and in what capacity that person entered 
into possession and also for getting an indication as 
to the measure of damages that mav be awarded ; 31 
All 270 (FB) and AIR 1943 Lah 127 (FB), Followed. 
AIR 1954 Pat 304 (306) (Pt A) (Pr 4). 

-S. 105—Termination of tenancy—Ex-tenant con- 

tinning in possession—Landlord is entitled to recover 
damages lor use and occupation. See Houses and 
Rents—East Punjab Urban Rent Restriction Act (3 of 
1949), S. 2 (i). AIR 1955 NUC (Punj) 1880. 

-S. 105 — Amendment of plaint introducing new 

case — Suit for rent converted into one for damages 
for use and occupation. See C. P. Code (1908), O. 6, 
R. 17. AIR 1955 NUC (Punj) 1886. 

_S. 105—Premises situated within area governed 

by Rajasthan Premises (Control and Eviction) Act 
317 of 1950) — Suit.for damages at a higher rate than 
agreed rent for use and occupation after termination 
of tenancy by notice—Not maintainable. See Houses 
and Rents — Rajasthan Premises (Control and Evic¬ 
tion) Act (1950), S. 5. AIR 1955 NUC (Raj) 1145. 


29. Determination of lease. 


£-Ss. 105 and 108 (q) — Tenancy other than 

tenancy at will — Termination of — Notice—Assign¬ 
ment of his rights bv tenant without consent of land¬ 
lord and without delivery of possession to landlord— 
Tenancy not determined—Assignor as well as assignee 
can be sued in Court of Controller for order of 
eiectment. 60 Pun L R 349, Reversed. 1901 S C D 
901 : 1962 All W R (H C) 66 : (1962) 2 S C R 17 s 
31963) 1 S C J 435 i AIR 1961 S C 1554 (1555, 1556) 

3Prs 6, 7). 

_Ss. 105, 111 —Determination of tenancy — Non¬ 
payment of rent—Mere non-payment of rent does not 
of itself determine the tenancy. See T. P. Act (4 of 
1882), S. 111. AIR 1951 Him Pra 65. 

_S. 105 -Landlord and Tenant — Relationship — 

Non-payment for long time — If terminates relation¬ 


ship. 

The plaintiff brought a suit for recovery of the 
dues payble under a lease granted by the Dewaswam 
in the year, 1024 in favour of the predecessor of the 
defendants. The defendants denied the lease and set 
up a ‘Karaima’ for the Devaswam, pleaded that the 
Devaswam had lost its title on account of the deal¬ 
ings with the properties by the defendants and their 
oredecessors, as absolute owners, and repudiated the 
plaintiff’s case, that any dues were paid under the 

{ease at any time. 

Held, that mere non-payment of rent by the tenant 
will not bring about a termination of the (.tenancy. 
Since the plaintiff had proved that the suit properties 
had been held on lease from the Devaswam the lease 
must be held to be subsisting notwithstanding that 
the plaintiff had not been able to prove actual pay- 
ment P of rent by the defendants. Hence the plaintiff 
was entitled to recover rent for three years Preceding 
"he suit 45 M L J 400 , AIR 1922 P C 272 ; AIR 1948 
Mad 9 75 (FB), Rel. on. AIR 1910 Lah 353, Not foil. 
AIR 1922 PC 184; AIR 1927 Bom 650: AIK 1949 Bom 
137; AIR I960 Pat 150 and AIR 19o5 T C 145, 


Disting. 1960 Ker L J 1431 1 (1960) 2 Ker L R 708 » 
1960 Ker L T 1291. 

-S. 105—"Person entitled to possession” — Inter¬ 
pretation-Tenant dispossessed by landlord -Tenancy 
does not cease—Such tenant can apply under S. 29 
(1), Bombay Tenancy and Agricultural Lands Act (07 
of 1948), See Tenancy Laws — Bombay Tenancy and 
Agricultural Lands Act (67 of 1948), S. 29 (1). I L R 
(1960) Mys 1. 

-S. 105—Lease—Determination — Punja lands— 

Custom. 

According to the custom relating to the cultivation 
of these lands no special formality is required for the 
surrender of the property after the harvest is taken. 
Although the transaction may not be of the nature of 
a mere licence it comes to an end as soon as the 
harvest is taken and pattom is paid to the lessor. If 
the lessee wants to cultivate the property for the 
next crop also a fresh arrangement will have to be 
entered into for the purpose. In the absence of any 
such arrangement the lessee is not entitled to do the 
agricultural operations for the next crop. 1953 Ker 
L T 40 i AIR 1953 T C 353 (354) (Pt B) (Pr 9). 


30. Heritability of lease. 

-Ss. 105 and 116 — Death of original lessee — 

Survival of lease—Holding over by heirs of lessee — 
Effect. 

As a lease is a transfer of an estate of inheritance, 
it does not terminate with the death of the original 
lessee, but survives during the remainder of the term 
of his heirs and representatives and if the heirs and 
representative's are acknowledged as tenants and they 
continue in occupation of the premises as tenants 
after the efflux of the time limited by the original 
lease, there is holding over. 1958 All W R (HC) 
375 t 1958 All L J 573 : AIR 1959 All 33 (35) (Pt B) 
[Pr 7) (DB). 

-Ss. 105, 108 (j)—Heritability and transferability 

)f lease. 

The tenancy rights which are transferable under 
5.108 (j) are not necessarily heritable. We can well 
magine cases of rights which are transferable and 
^et which may not be heritable. 56 Bom L R 01» 
[LR (1954) Bom 448: AIR 1954 Bom 257 (260) (Pt B) 
[Pr 9) (DB). 

-S. 105 — Perpetual lease — Lease by limited 

owner for cultivation for ever—Construction of S. 8 
—(Deed — Construction.) 

A lease of Sir lands executed by a Hindu widow 
contained a sentence "I have given over the fields 
lor ever for cultivation” and it was contended that it 
created a perpetual lease. 

Held, (1) that the words must be construed in the 
light of surrounding circumstances and that the 

words “always or for ever (hamesha)” in a grant are 

not inconsistent with limiting the interest given, li 
M L, J 160 (PC), Rel. on. (2; That as the widow held 
only a life estate, she must have intended that tne 
zrant should operate only for her life. In the absence 
cf any words creating heritable estate it could not be 
inferred that the deed created a perpetual lease. 195» 

M PLJ 361: 1958 Jab L J 397 : 1958 MPC 398 . 
(MR 1959 Madh Pra 52 (57) (Pt D) (Pr 24). 

-S. 105 —Heritability of lease — English law — 

Tenant (successor in interest) has no right to pre- 
icribe for higher rights without surrendering posses* 
lion of leased property. 

The idea of a tenancy at will or a tenancy by 
sufferance under the English law of real property 
cannot be equated to the idea of a lease under the 
Indian law. Under the Indian law tease > is un¬ 
doubtedly a transaction which combines a contra 
and a transfer of interest in property. If there 
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transfer of interest in the property, that interest unless 
it is determined by the terms of the grant under 
which that interest got transferred must necessarily 
be a heritable interest. Whether the interest conveyed 
was or was not heritable must depend entirely upon 
the wording of the document and the intention of 
the parties, which the Court can gather from the 
laDguage employed in the document, 1LR 3 Cal LlO 
and AIR 1930 Mad 434, Expl. and Disting. 

Held, on facts that (i) the relationship created by 
the document between the parties was one of land¬ 
lord and tenant and that the interest obtained by the 
executants under it was one which could pass by 
inheritance or survivorship; (ii) that all the signatories 
to the document and their successors in-interest were 
in possession of the property only in the character of 
tenants and so long as they continued in possession of 
the leased property without surrendering it or with¬ 
out giviDg up possession they could not claim any 
title higher than that of tenants and could not by any 
length of possession prescribe for such a higher title. 
38 Mys L J 530 i AIR 1961 Mys 35 (36, 37) (Prs 4, 
6 , 7, 9). 

-S. 105—Tenant whether contractual or statutory 

—On facts, held that tenant was not statutory tenaat 
on date of his death and that tenancy was heritable— 
Conduct of landlord’s Mukhutar in accepting rent, 
etc., after determination of tenancy held was evi¬ 
dence of continuation of tenancy — Evidence Act 
<1872), Ss. 8 and 115-AIR 1901 SC 1067, Foil. 1965 
Cur L J 393 (Punj). 

—S. 105 — Houses and Rents — Delhi and Ajmer 
Rent Control Act (38 of 1952), Ss. 13 and 34 — Civil 
P. C. 1908, O. 22, R. 5 — Statutory tenancy is not 
heritable — Ejectment decree against contractual 
tenant—Application under S. 15 to be put into pos¬ 
session — Death of tenant — His legal representative 
cannot be substituted — Order of substitution would 
not be order under Act within meaniog of S. 34. See 
Houses and Rents — Delhi and Ajmer Rent Control 
Act (38 of 1952), S. 13. (i960) 62 Punj L R 451. 

- —S. 103 -Statutory tenancy — Creation and mean¬ 
ing of — Right of inheritance under — Contractual 
tenancy — Distinction. 

Where a contractual tenancy determines for any 
cause, and the tenant or the previous tenant under 
the contractual tenancy remains in possession of the 
property not under the terms of the contiactbut 
pursuant to the provisions of statute like the Rent 
Act, his possession from the date of the deter¬ 
mination of the contractual tenancy, when he starts 
maintaining the same under the provisions of a 
statute, is termed a statutory tenancy. This term is 
not used in the statute itself, but it is a convenient 
term to express the capacity of a person continuing 
in possession of property, after the determination of 
contractual tenancy under the provisions of a parti¬ 
cular statute, A contractual tenancy is determined 
in one of the three ways and that is by efflux of 
time or forfeiture or on a notice to quit. Such a 
tenancy, apart from a tenancy-at-wiU is a right in 
property, and as such subject to devolution on succes¬ 
sion aod also subject to assignment. A statutory ten¬ 
ancy under a Rent Act is a personal right to remain in 
possession of the property, aod no more, of which 
the legal consequence is that the right comes to an 
*^e death of the person in whom it resides. 
«0 Punj L R 297 a AIR 1958 Punj 263 (265) (Pt A) 
iPr 5) # 

31. Perpetual lease. 

-S. 105—Perpetual lease — Lease for unlimited 
period in favour of person, his heirs, administrators 
end assigns — Subsequent lease deed held did not 
*weep away the original lease. 

[Vol. 14.] Fn.D. 38. 


A lease for an ‘unlimited period’ in favour of the 
lessee, 'her heirs, administrators and assignees’ at a 
stipulated yearly rental, for a period of ten years, to 
be liable thereaf.er to equitable adjustment as may 
be determined from time to time, according to market 
rate prevailing at the time is a perpetual lease. 

Where a further deed was executed 12 years after 
the original lease in favour of the lessee for a period 
of 50 years settling rent for each successive period of 
ten years, it was held, (considering the recitals in the 
sale deed executed by the widow of the lessee) that 
the subsequent deed was in pursuance of the equit¬ 
able rent adjustment clause in the original lease and 
did not sweep awav the rights of the lessee as per¬ 
petual lessee, even though in the subsequent deed 
there was no reference to the original perpetual lease. 

I L R (1960) 2 All 71. 

32. Construction of leases. 

6 —^s. 105 & 109—Landlord and Tenant—Attorn¬ 
ment what amounts to — (Per Raghubar Dayal, J.) — 
Terms ot so called deed of attornment different from 
the old — Unexpired period of previous lease being 
two years—Under deed of so called attornment deed 
tenancy to continue for five years — New tenancy 
including some other land besides the land covered 
by the old lease — Amount of rent also differing — 
Such a document is not a deed of attornment but is 
a document accepting fresh tenancy. Satyanarayana- 
raju v. Hanumayamma, 1962 (3) SCR 910 : (1962) 2 
Mad L J (SC) 35 : (1962) 2 S C J 115: (1962) 2 Andh 
W R (SC) 35 . (1962) 1 Andh L T 81 : AIR 1967 SC 
174 (180) (Pt C) (Pr 21). 

ft —S. 105 — Lease — Construction — Map-Map 
attached to deed — Lease deed referring to map — 
Map should be treated as incorporated in lease. K. S. 
Nanji and Co. v. Jatashanker Dossa, 1961 BLJR 
514 : (1961) 2 Ker L R 15 j AIR 1961 S C 1474 
(1477) (Pt A) (Pr 9). 

-S. 105 — Lease containing covenant that on sale 

by lessee or his heirs or representatives he was to 
pay one-fourth of sale price to landlord — Con¬ 
struction. 

Where the landlord leases a piece of land to ano¬ 
ther with a covenant for payment of Zare-Chaharum. 
(i.e„ wheu the lessee, his heirs or representative sells 
his interest in the land, he, his heirs or representative 
shall be liable to pay onefourth of the sale price to 
the landlord), and the lessee builds a house on the 
land and sells it, the vendor and not the vendee is 
liable to pay the Zare-Chaharum to the landlord. The 
covenant imposes a liability on the vendor; it does 
not even purport to impose any liability on the pur¬ 
chaser qua purchaser. the latter’s liability will arise 
(if it arises at all) if and when he in his turn sells the 
house. Lala Madho Prasad Marwari v. Raja Jwale- 
shwariPratapNarain Singh. 1960 All LJ 332:1960 All 
W R (HC) 195 : ILR (1960) 1 All 864 i AIR 1960 
All 513 (514) (Pr 4) (FB). 

-S. 105 — Lease of lands — Lessee to deliver 

possession after expiry of term and take resettlement 
if he wanted-Option not axercised by lessee within 
a reasonable time after expiry of term — Suit by 
lessor for ejectment of lessee is maintainable without 
giving notice to lessee to exercise right of option — 

Clause is not renewal clause. 

In a lease there was a clause that the lesssee should 
deliver possession of the lands to the lessor after 
expiry of the term and if he wanted to take fresh 
settlement of the lands he could do so. The lessee 
after the expiry of the term neither surrendered 
possession nor expressed his intention, within a r ea 
sonable time of taking fresh settlement. The lessor 
issued notice of termination of the lease and brought 
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a suit for his ejectment whereupon the lessee offered 
to take fresh settlement. 

Held, that the suit was not bad on the ground that 
prior to the institution of the suit no notice had been 
given to the lessee calling upon him to exercise his 
right of option. AIR 1933 Cal 477 and AIR 1949 
Assam 78, Disting. The clause in the lease which re¬ 
quired the le;see to deliver possession and to take 
a fresh settlement if desired was not a renewal clause 
and no first option of refusal had been given to him. 
The lessee continued in possession in spite of the 
expiry of the term without expressing any intention 
within a reasonable time of taking tresh; settlement 
and hence his possession was that of a lessee who 
was holding over without taking fresh'settlement 
and was liable to be evicted. ILR (1903) 15 Assam 
424 i AIR 1964 Assam 70 (71) (Pt A) (Pr 3) (DB). 

-S. 105 — “Batai patra” whether deed of partner¬ 
ship for cultivation — Question depends on terms of 
deed — Finding that even after the execution of 
batai-patra lessee was lawful tenant of the field is 
pure finding of fact — M. P. Land Revenue Code (2 
of 1955). S. 160, Expl. II — Constitution of India, 
Art. 227. (19621 Nag L J 166 : 64 Bom L R 485 : ILR 
(1962) Bom 413. 

-S. 105 — Creation of relationship of landlord 

and tenant — Lease — Construction — Principles 
stated. See T. P. Act (1882), S. 8. AIR 1954 Bom 370 
(DB). 

-S. 105 — Compromise decree — Creation of lease 

— Begistration -Act (1908), S. 2 (7). 

The landlord had determined the lease in favour of 
his tenant and had sued to eject the tenant. The land, 
lord’s claim was resisted by the tenant; but ultimately 
a compromise decree was obtained by the parties. 
The compromise decree was passed on October 22, 
1947. Clause (1) of the decree provided that the de¬ 
fendant do vacate and cause to be vacated the house 
in suit by 22nd October, 1949. and give possession to 
the plaintiff. Clause (2) provided that Rs. 200 had 
been ascertained to be due to the plaintiff by the de¬ 
fendants in respect of rent and mesne profits as from 
December 5, 1940, on which date the cause of action 
had accrued to October 5, 1947. Clause (3) directed 
the defendant to pay to the plaintiff regularly every 
month on 5th November, 1947; and on the 5th of 
every succeeding month Rs. 20 in respect of the 
mesne profits until the house in suit was handed over. 
It also gave the right to the plaintiff to take posses¬ 
sion of the house in case the defendant failed to pay 
mesne profits for any three months. 

At the end of this period the landlord sought to 
execute the compromise decree and claimed posses¬ 
sion by execution process. The defendant resisted 
this claim on the ground that the compromise decree 
made him tenant ot the decree-holder and under the 
provisions of the Rent Restriction Act (47 of 1947), 
it was not open to the landlord to obtain possession. 

Held, (i) that the scheme of the agreement, the 
absence ot any words indicating demised as such, the 
emphasis on the defendant’s undertaking to vacate 
on or before the specified date, use of the words 
"mesne profits,” liberty left to the defendant to 
vacate as soon as he liked coupled with the circum¬ 
stance, under which the contract came to be made, 
led to the inference that the document did not evi¬ 
dence the creation of a lease hold right; it only en¬ 
abled the defendant to remain in possession of the 
property permissively at the latest until 22nd Octo¬ 
ber,' 1949 and on the expiration of the said period the 
decree-holder was entitled to execute the decree. 
Case law discused. 

(ii) There was no undertaking to occupy on the 
part of the defendant in the compromise decree 
within the meaning of sub-section (7) of S. 2 of the 


Registration Act. It would have been perfectly open 
to the defendant to vacate the premises the next day 
after the decree was passed. 56 Bom L R 365 : ILR 
(1954) Bom 615.AIR 1954 Bom 370 (380, 381) (Pt A) 
(Prs 21,22) (DB). M ' 

-S. 105 — Partnership or lease — No sharing of 

profits but one person required to pay fixed sum 
periodically to the other and carry on business in his 
own name on the property of the other-Transaction 
held to be lease and not partnership — Oral evidence 
showing transaction to be lease held could not be 
rejected. See Partnership Act (1932), S. 4. (1964) 68 
Cal WN 786. 


-S. 105 — Right of fishery is not land though im¬ 
movable- property within S. 3 (2) of General Clauses 
Act — Lease within proviso to S. 0 (2) — Protected 
from extinguishment as an encumbrance—Lessee of 
fishery beld not intermediaries. See Tenancy Laws — 
VV. B. Estates Acquisition Act (1 of 1954), S. 2 (1). 
(1963) 67 Cal W N 704. 

—S. 105 — Deed — Construction — License to 
import restricted goods — Construction of — Appli¬ 
cation if can be looked into. See Imports and Exports 
Control Act (1947), S. 3 (3). 1957 Cri L J 1116 : AIR 
1957 Cal 606. 

-S. 105 — Lease — Construction — Held the so 

called lease was not a lease of the land in usuahsense 
but it was really a sale of goods and not a transfer of 
any interest in land. See Tenancy Laws—West Bengal 
Estates Acquisition Act (1 of 1954), S. 5. AIR 1957 
Cal 350. 


Ss. 105 and 8 — Lessor and lessee — Lease deed 
— Construction of — Decision on question of — Its 
value indicated. AIR 1957 Cal 217. 

•S. 105 — Deed — Construction — Lease—Settle¬ 


ment with cultivating rights only — ‘Words and 
Phrases’—‘Projabili’ and ‘Nijakarkite.’ 

Where in a lease the expression ' projabili” is 
placed in juxtaposition of the word "Nijakarkite” 
[cultivation by the lessee himself) and is an alterna¬ 
tive to khas cultivation it is reasonable to conclude 
that the expression ‘projabili’ means settlement with 
cultivating raiyats only. 92 Cal L J 298» ILR (1956) 
1 Cal 178 « A I R 1954 Cal 412 (413) (Pt B) (Pr 9> 
[DB). 

-S. 105 — Consent decree for eviction of tenant 

passed — Decree adjusted in execution by a compro¬ 
mise under which tenant was allowed to remain in 
possession for a further period if he paid certain 
amount per month as mesne profits—Construction or 
such decree—Whether the right to remain in posses¬ 
sion given under the compromise in execution of the 
decree amounted to a fresh lease, constituting such 
person a tenant. See Houses and Rents — Saurashtra 
Rent Control Act (22 of 1951), S. 5 (7). (19G3) 4 
Gui L R 710. 

- S. 105-Deed—Conslruction-Kuzhikanom lease 

executed in Malabar area — Tenant to clear land for 

cultivation by felling and removing trees — No as¬ 
signment of plantation — Tenant held not entitled 
to appropriate trees. 

Madhavan Nair J. (Raman Nayar J. agreeing s M. S. 
Menon C. J. Contra). - As in the construction or 
other documents, so in the construction of an a 8 r ® * 
ment to lease, regard must be had to all the re ‘® va P‘ 
and material terms, and an attempt must be made to 
reconcile the relevant terms it Possible and not to 
treat any of them as idle surplusage. AlKUoyo 

820; (1963) Modern Law Review 88, Rel. on. 

Held.—The addition in the new instrument (kuzhi- 
kanom lease) of a recital meaning that there is 

assignment of plantation, was very 
the context it must mean that the recitals should;no 
taken to imply an assignment of plantation b> 


TRANSFER OF PROPERTY ACT (1882), S. 105, Note 32 


595 


one party to the other. It obviously negatives the 
susceptibility of the words “cut and remove trees”, 
used earlier in the document to imply a right to 
appropriate. A grant of kuzhikanom tenancy in 
1934 did not normally involve a right to cut the 
trees on the land. The earlier Kuzhikanom deed of 
1910 to another tenant in respect of the same pro¬ 
perty expressly provided that he should not cut any 
tree on the land without the written consent of the 
landlord. The Malabar Tenancy Act, 1930 which 
admittedly governed the tenancy concerned here, 
defines kuzhikanom to mean and include a transfer 
by a landlord to another of garden lands or of other 
lands or of both, with the fruit bearing trees, if any, 
standing thereon at the time of the transfer, for the 
enjoyment of those trees and for the purpose of 
planting such fruit bearing trees thereon, and S. 50 
of the Act saves the rights of a jenmi in any of his 
holdings—to cut and remove the trees or enjoy the 
usufruct of trees and pepper vines belonging to him 
subject to a proportionate reduction of michavaram 
or rent if by the exercise of such right the tenant’s 
profits are decreased. If the landlord has the right 
to cut and remove the trees belonging to him, the 
trees, fruit bearing or otherwise, on the land on the 
date of the tenancy—the tenant also cannot have the 
same right. The latter can claim such right only 
under an assignment of the landlord. The terms of 
tenancy, embodied in the later instrument did not 
entitle the lessee to appropriate the trees on the 
property demised. The lessor was therefore entitled 
to damages in respect of the trees cut and taken 
away by the lessee. 1964 Ker L T 550 i 1964 Ker 
L ) 913 : ILB (1964) 2 Ker 222. 

■—105 — Lease deed — Reduced to writing—Re¬ 
citals therein to be relied on for deciding right of 
parties. See T. P. Act (1882), S. 9. ILR (1961)2 
Ker 514. 

—-Ss. 105, 58 — Deed — Construction — Lease or 
mortgage. 

The nomenclature of a document, by itself, is not 
conclusive, if the various other recitals in the docu¬ 
ment evidence a contrary intention. Held that on 
an entire reading of the document, the impression 
that was created was that it was the debtor and 
creditor relationship that was predominant in the 
whole transaction. The use of the expression 
Pattom when referring to the income fixed on the 
property and also as to how exactly it was to be 
adjusted was not conclusive, to show that the parties 
intended by the use of that expression to create a 
landlord.tenant relationship. A I R 1958 S C 941, 

Ker L T 854 *** L J 823 ! 1959 Ker L R 807 * 1959 

——Ss. 105, 8 — Lease — Right to terminate—Con" 
struction. 

Where a rent note recites that “when you sell the 
vanda (enclosure) we shall vacate it”, it only means 
that when the landlord sold the vanda the tenants 
would vacate it without insisting upon other for¬ 
malities for termination of the tenancy. Those words 
do not exclude the landlord’s right to terminate the 
5KJ* ?* ter , a n £ otice « They merely provide for an 

195fKu(ch m 7 0 2 (7 0 2 V(™2)! ,i0n °'' he te “ m * AIR 

S. 105 — Landlord and tenant — Unconditional 
agreement to pay rent—Enforcement of term as to— 
Lourt s power to relieve parties from their obliga¬ 
tion on grounds of equitable principles. 

Where there is an unconditional agreement for 
payment of rent irrespective of rajeegam and 
deiveegam Court has no power to relieve against 
payment of it on the ground that the crops had*been 

lost by cyclone eourts can onJy look to the terms 

of the contract between the parties and enforce them 


subject to the law. There is no power in Courts to 
depart from the terms of a contract and relieve a 
party from his obligation under it on grounds of 
equitable principles. (1961) 2 Mad L J 334. 

—S. 105—Lease or inam—Deed providing for pay¬ 
ment of rent — Covenants empowering Government 
to cancel lease for non-payment of rent or breach of 
aoyof the covenants and to re-enter on land—Held that 
in its substance and contents it was a lease and not 
aD inam. See Tenaucy Laws — Madras Estates 
(Abolition and Conversion into Ryotwari) Act (20 of 
1948), S. 9. AIR 1954 Mad 161. 

-S. 105—Landlord and tenant—Rent -Charge for 

— Partition of land—Effect—Integrity of charge for 
rent—If broken. 

Where the land belonging to a Hindu joint family 
under a mulgeni lease is partitioned amongst several 
members of the family, ithe integrity of the charge 
for the rental amount created on the land under the 
lease must be regarded to have been broken and 
charge is also to be regarded as proportionately parti¬ 
tioned, each piece of land bearing the charge of its 
proportionate rent. 38 Mvs L J 788 : ILR (1960* 
Mys 874 : AIR 1961 Mys 171 (171) (Prs 7, 9). 

-S. 105—Landlord and tenant— Khasmahal lease— 

All lessees Muslims—Mother guardian executing lease 
on behalf of minor sons though father alive—Lease¬ 
hold: property originally acquired by father who 
made settlement in favour of wife and sons — Lease 
merely a renewal of original lease executed by 
father - Clause in lease permitting resumption of 
leasehold interest without payment of compensa 
tion held not void as being adverse to interest of 
minors—Mohammedan Law—Guardianship. 

“ft 1, °A fM *» that from , the date of acquisition 

till the date of settlement the condition in the lease 
hold property was subsisting and when the fathe^ 
transferred that interest, including the burden im 

?h° SeC ! b ? fL he Sa ' d claus . e ’ to his wife and children, 
they took the property subject to the limitations and 

f • 0 u S that cIause ^ the original 

lease itself. The de facto guardian, namely 8 the 
mother did not therefore “create” any new burden 
adverse to the interests of the minor but merely Pr0 
longed a right (subject to that burden) which had’ 
been in existence from before. A I R 1918 p r 11 
Disting. (1962) 28 Cut L T 209 : ILR (1962) CuVi?! 

. S ' 195—Plaintiff letting in defendant on premises 

to carry on business - Defendant agreeing to ! 
monthly‘Lavansa’-No participation by plain i/in 
' “ft. o* defendant-No contribution of capifal- 
No liability for loss and profit-In other proceeding 

PkfnHff- nt ad . m , lttin f that be was tenant of plaintiff ?! 
Plaintiff s suit for ejectment — Defendant held to hn 

ST Sr partnership A « 

S.°y° SWffif?-. 403. $P!Ci6C A " 

— s * *^?7^. ee d— Construction—Lease of tank 
? f ,h J r -Principle* of construction—User of tank-!! 
Mode of-Presumption. tank 

VVhere a lease in Bihar was drafted in an >. n 

a zi 

which the tS - wTX° 0 Ut Z\IT ! her f fo ^. for 
washing and irf&i, 
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catching fishes or sometimes for growing water 
fruits like Sir.gharas, the like. No doubt, the water 
ot a tank can be used also for irrigational purposes, 
but such use for irrigational purposes is unusual, 
and uncommon, and such an exceptional use cannot 
be presumed, or inferred from the nature of the 
thing, in the absence of such purpose being speci¬ 
fically mentioned in the lease itself. In the absence 
of such a specific mention of the exact purpose for 
which the tank was being leased out, its natural, 
common, usual and general use. to which in the 
nature of the thing, tit can be put, should be pre¬ 
sumed. 1957 Pat L R 51 : ILR 36 Pat 471 : AIR 1957 
Pat 278 (2S4) (Pt F) (Pr 55) (DB). 


-S. 105 —Deed —S granting permanent mokarari 

lease to P — P granted right to prospect and raise 
minerals—P covenanting to pay four annas share of 
annual net profit as royalty — P also covenanting to 
commence work within six years agreeing to be 
liable to pay Rs. 2,000 per year to S for such period 
as he would not commence work — Cl. 18 of docu¬ 
ment empowering P tc transfer and encumber right 
acquired by him under lease or make darmukanari 
settlement—should any kist of royalty due by P to 
S be in arrears and P made darmukarrari settlement, 
lessees to be liable for current aud arrears due to S 
— Series of sub-leases granted to several persons - 
Held, on construction of various clauses of deed 
that S was entitled only to Rs. 2,000 per year from P 
and not to one fourth share of net profits made by 
sub lessees. AIR 1952 Pat 409 (413) (Pt A) (Pr 10) 
(DB). 


-S. 105 — Deed — Construction — Lease of flour 

mill — Retention in service and payment of remu¬ 
neration of mechanic part of consideration — Pay¬ 
ment—If for and on behalf of lessor. 

Where retention of a mechanic in service and pay¬ 
ment of his remuneration was a term of the lease 
deed and was therefore, a part of the consideration 
for which the lessor had let out a fl )ur mill, then 
payment made to the mechanic by the lessee could 
amount, in effect, to payment made to the mechanic 
for and on behalf of the lessor. F. A O. No. 40 
of 1956 dated 4 4 1958 (Punj), Reversed. (1961) l 
Lab L 1 494 : (i960) lFacLK 508 i (1900-61) 18 
F J R 428 : AIR i960 Punj 573 (574) (Pt B) (Pr 5) 
(DB). 

_S. 105 — Creation of lease — Mortgage with 

possession — Mortgagor remaining in possession and 
executing rent note—Effect. 


The relationship of landlord and tenant comes 
into being when one party agrees to divest himself 
of the possession and the other agrees to come into 
it. The agreement may be express or implied but it 
cannot exist without such agreement No particular 
form of words is necessary. Payment of rent is a 
usual though no 1 , an essential incident of a tenancy. 

The owner of a house mortgaged it with possession 
to the mortgagee and several months later executed 
a rent note in favour of the mortgagee agreeing to 
pay a certain sum per mensem by way of rent. The 
house was later destroyed by floods. The mortgagor 
constructed a new house on the same site and exe¬ 
cuted a fresh deed of mortgage in favour of the 
same mortgagee agreeing orally to pay rent at a cer¬ 
tain rate per month. 

Held, that as the mortgage was with possession 

and as the owner of the house continued to stay on 

in the premises it must be held that he occupied the 
premises not in his capacity as owner but in his 
capacity as a tenant of the person with whom the 
nr-merty was mortgaged 58 Pun L R 574 i 1 L n 
(1957) Punj 331 1 AIR 1957 Punj 57 (58) (Prs 4, 5). 

_ $ S ' i ()5 and 8 — Construction of deed — Deed 

held created relationship of landlord and tenant. 


A was a tenant of a shop under one J. J sold the 
shop to R. A executed a document agreeing to hold 
the shop as a tenant of R at Rs. 25 a month and fixed 
the period of tenancy at 2 months. It was stipulated 
that A would vacate the shop after the expiry of 
2 months without any hesitation failing which the 
landlords were authorised to sue for ejectment : 

Held, that while it might have been the intention 
of R to let A occupy the premises for two months by 
way of indulgence, the language of the document 
was unequivocal, and created a relationship of land- 
lord and tenant between R and A. AIR 1950 Fai 56 
(57) (Pt A) (Pr 6). 

-S. 105 — Land tenures — Travancore-Cochin — 

Sreepadam lands — Incidents of — Rights of Maha¬ 
raja. 

The lands under head Sreepadam form the private 
property of the Ranis aud consist of lands situate 
outside the Shreepandaravaga freehold villages (Eda- 
vaga) in the Chirayinkil Taluk. The Sirkar is entitled 
to only Rajabhogam on Sreepadam lands while the 
pattern and thauathu lands of this class generally 
pay nothing to Government. The thanathu lands of 
the Sreepadam are enjoyed by the institution by 
leasing out the properties. The Sreepadom has the 
right to resume the thanathu at any time and lease 
them out to others, if that institution had a subsisting 
interest over the properties. There is no necessity of 
a command or proclamation by the Sovereign allow¬ 
ing enhancement of pattom. The management of 
Sreepadam lands was left with the officers appointed 
for that purpose. Those officers are also allowed to 
take steps to realise the revenue due to the Sreepadom 
by resoitiug to the provisions of the Revenue Re¬ 
covery Act. 1 of 1<)08 . Where their acts are in the 
interests of the Sreepidom there is no necessity for 
His Highness the Maharaja t> issue a Proclamation 
to revise the terms under which the thanathu lands 
were held by the tenants. ( 51) 1951 Ker L T 763 : 
AIR 1953 Trav Co 180 (181, 182) (Prs 3. 4) (DB). 

-Ss. 105, 106 — Tenants agreeing to pay Rs. 10 

per day as compensation — Effect on termination of 
lease-(Deed—Construction). 

«The provision by which a tenant agrees to pay 
Rs. 10 per day as compensation is only meant to give 
some idea of the proper damages to which the land¬ 
lord would be entitled if the tenant did not stick to 
the provisions of his own contract embodied ia the 
leas?. It cannot be interpreted to mean that the 
tenant was not liable to enjoyment at all so long as 
he continued to pay compensation at the rate of 
Rs. 10 per diem. The natural interpretation of this 
clause is that ejectment proceedings would continue 
and the landlord would be entitled to compensation 
at an enhanced rate from the date of the termination 
of the tenancy to the date of his actually recovering 
possession through Court. AIR 1956 Tripura 30 (31) 
(Pt C) (Pr 9). 


33. Zamindari and ryotwari lands — 

Teaants of. 

w --S. 105 —Landlord and Tenant — Zamindari 

enure — Death ot Hindu occupancy ryot leaving no 
sons - Muchilikas taken thereafter from members or 
his family say, daughters-in law other than his real 
heirs the daughters — Rights of original ryot are not 
extinguished — No fresh rights in favour of persons 
who executed muchilikas were created. Sunkavili 
Suranna v. Cali Sathiraju, (1962) 3 S C R 6* 3. 
(1962) 1 SCI 331. (1962) 1 
(1962) 1 Andh W R (SC; 149 : AIR 1962 S C 342 

(344) (Pt C) (Pr 3). 

« —S 105-Landlord and Tenaot-Hmdu ryot in 
Zamindaii village-Properties of—Suit for Pf/*}, - 
biought by one against others of his descendants 
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Question about the rights held in lands by ryot — 
Held, that ryot was holder of occupancy rights in 
lands and that the lands were liable to be parti¬ 
tioned. 

A suit for partition of the properties owned by a 
Hindu ryot residing in a permanently settled Zatnin- 
dari village ■was, brought by the son of one of his 
daughters against the descendants of other two 
daughters of the said ryot after the death of the last 
surviving daughter. In appeal preferred by the defen¬ 
dants to the Supreme Court, the principal question 
was whether the ryot had, as claimed by the plain¬ 
tiff, occupancy rights in the lands or as the contest¬ 
ing defendants contended, he was an annual tenant 
of the zamindar and that after his death the lands 
were held on similar tenure by different members of 
the family of the ryot and that the occupancy right 
was acquired by the defendants by virtue of the 
Madras Estates Land Act, 1908. 

Held, that there was no evidence as to the terms on 
which the ryot or his predecessors were inducted on 
the lands; and the ryot and his descendants were 
proved to have continued in possession of land un¬ 
interruptedly till the enactment of the Madras Estates 
Land Act, 1908. In the light of the presumption that 
the zamindar was the owner of the melvaram and 
the riot the owner of the kudivaram the inference 
was irresistible that the ryot was the holder of the 
occupancy rights in the lands and that these rights 
devolved upon his successors and that the occupancy 
rights in the lands were not acquired by virtue of the 
provisions of Madras Estates Land Act, 1908. Hence 
the decree of the High Court was correct. Sunkavilli 
Suranna v. Goli Sathiraju, (1962) 3 S C R 653«(1962) 
1 S C J 331 : (1962) 1 Mad L I (SC) 149 : (1962) 1 
Andh W R (SC) 149: AIR 1962 S C 342 (350) (Pt D) 
(Pr 17). 

•-Ss. 105 and 111—Sub-lease of land by fixed 

rate tenant on 14th May, 1958 for five years—Rights 
of sub tenant on expiry of period — Effect of U. P. 
Zamindari Abolition and Land Reforms Act, 1950 
repealing U. P. Tenancy Act — Suit for ejectment of 
sub-tenant filed on 31st June, 1951 — Sub-tenant not 
liable to ejectment — He becomes adhiya and then 
sirdar under U. P. Act of 1951. See Tenancy Laws— 
U. P. ^Zamindari Abolition and Land Reforms Act 
(1 of 1951), S. 20 (a)(ii). AIR 1964 All 498 \FB). 

—S. 105—Land Tenures—Ryotwari—Patta is not a 
document of title — Absence of patta:in one's name 
does not derogate from his title. 74 Mad L W 742 i 
(1982) 1 Mad LJ 197. 

—S. 105—Settlement of land in favour of A by 
Khasmahal for agricultural purposes — No document 
executed—Rent accepted by Khasmahal — A became 
occupancy raiyat—Government cannot cancel settle¬ 
ment by subsequent order. See Tenancy Laws — 
Orissa Tenancy Act (2 of 1913), S. 3(9). I L R (1961) 

5j5, 

34. Zuripeshgi lease. 


• —Ss. 105, 58 — Agricultural income — Assessee 
takiDg zarpeshgl lease—Premium paid-Construction 
—Transaction held not loan — Income held agrlcul. 
tural. See Bihar Agricultural Income-tax Act (7 of 
1938), S. 2(a). AIR 1959 S C 1303. 


recover market value or price fixed in deed — 
(Malabar law—Kanom). 

Where a kanom deed actually mentioned the price 
of the commodity which had been fixed as part of 
the yearly dues, it must be taken to be contemporane* 
ous estimate in terms of money for purposes of reali¬ 
sations should there be a default. Bor, these commo¬ 
dities are not recoverable through Court process. 
Hence, the landlord is not entitled to recover the 
market, value of the commodity then prevailing when 
the liability was incurred, especially when in a previ¬ 
ous suit the plaintiff had accepted the price men¬ 
tioned in the deed as the proper basis for recovery of 
his dues. 1957 Ker L T ,SN) 7. Rel. on. U57 Ker L T 
265: lfe57 Ker L J 275: AIR 1957 Ker 80 (81) (Fr 2). 

-S. 105 — Lease of illom — Adults mentioned in 

preamble—All not signing — Effect — Failure to join 
one S in execution, uhose parents had joined in exe¬ 
cution, held did not render that document invalid— 
A lease for ten years can be executed by the karna- 
van of illom with written consent of majority of 
major members. See Madras Marummakkathavam Act 
(22 of 1933), S.32(l)(2). 1957 Ker L J 1157 : 1958 
Ker L T 597. 

——■ S. 105—Kanom deed —Fact that the document 
partakes character of mortgage and contains some 
terms other than those ordinarily found in kanom 
deed does not make It any the less a kanom. See 
Tenancy Laws — Malabar Tenancy Act (14 of 1930), 
S. 3(1). AIR 1950 Mad 612. 

•-Ss. 105, 58—‘Kanapattom 1 tenure — Incidents 

of — Distinction between kanom and usufructuary 
mortgage indicated. See Debt Laws — iTravancore- 
Cochin) Holding(Stay of Execution Proceedings) Act 
(8 of 1950), S. 2. AIR 1952 Tray-Co 333 (FB). 

-S. 105—Lease and usufructuary mortgage—Con¬ 
struction—Held, document was not a lease - Nomen¬ 
clature of document as a ‘kanapattom’ was imma. 
terial for purpose of gathering intention of parties 
and the tenure created thereby — (Travancore) Ordi¬ 
nance 2 of 1125 — Act 8 of 1950. See Transfer of 
Property Act (4 of 1882), S. 58. A I R 1951 Trav-Co 
190 (DB). 


36. Cullivatory lease and proprietary 
lease—Distinction. 

-S, 105 — Cultivatory lease and proprietary lease— 
Distinction. 

The main distinction between a cultivatory lease 
and a proprietary lease consists in this that whereas 
in a cultivatory lease the lessee is entitled to cultivate 
himself or have the land .cultivated by sub-tenants, 
in a proprietary lease toe lessee is entitled to lease 
out the land to persons who become tenants of the 
original lessor or in other words, who would become 
tenants-in-chief and not sub-tenants merely and the 
lessee is given the power to collect rent from the 
tenants. In other words, in a proprietary lease the 
lessee is entitled to become an:intermediarv between 

i oli 0r A a .?. d « the i? nants iD chief - 1 9 54 All L ] 

(PtBHPrl) W R (HC) 184 ‘ AIR 1955 AU 610 (610) 


35. Kanom leases. 

See also T. P. Act (1882), S. 58. 

•S. 105 -Deed — Construction — Distinction bet¬ 
ween kanam and mortgage—Tests to determine nature 
of transaction - Intention of parties to be ascertained. 

“Kerala Agrarian Relations Act 
(4 Of 1901), S. 2(18), Cl. (a). AIR 1963 Ker 309 (DB). 

——S. 105—Kanom lease — Deed fixing rent-in-kind 
and also money value—Landlord whether entitled to 


L,anaiora and Tenant. 

(A) Landlord and Tenant—Adverse possessioi 
See Limitation Act (1908), Arts. 142-144. 

(B) Tenant encroaching on other land of tl 
landlord-Effect. 

37. Landlord and tenant. 

■S. 105—Sajhidar—Meaning — Difference betwe* 
sajhidar and tenant and sajhidar and lessee. See U. I 
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Land Record Manual Para. 472. 19CG All L J 149 j 
196o All VV R (HC) 841. 

~ S. 195 — Landlord and Tenant — Relationship— 
Tenant’ interpretation of. See Houses and Rents — 
u. P. Cantonments (Control of Rent and Eviction) 
Act (1952), S. 20. AIR 1955 N U C (All) 159 (DB). 

S. 105—Landlord and tenant — A tenant of B—A 
attorning to purchaser — PlaintilT purchasing from 
latter — A cannot question plaintiff’s title—Evidence 
Act (1572). S. 110. AIR 1955 NUC (Assam) 4196. 

S - 105—Suit for ejectment—Plaintiff must estab¬ 
lish exact area in possession of defendant of which 
plaintiff is landlord—Plaintiff’s failure—Suit will not 
stand even though there is a relationship of landlord 
and tenant between parties — (Evidence Act (1572), 
Ss 101.103). A I R 1955 NUC (Assam) 4196. 

S. 105 — Contract for sale be’ween appellant’s 
agent and respondent — Latter agreeing to pay rent 
pending receipt of required authority from appellant 
Relationship of landlord and tenant held establish¬ 
ed. 

Where pending the completion of sale of a house 
by the appellant’s agent to the respondent on the 
former’s obtaining the required authority from the 
appellant, the respondent agreed to pay rent to the 
appellant, held that there was a contract of tenancy 
between the appellant and the respondent and the 
latter was liable for rent. A I R 1950 Assam 17 (IS) 
(Pt B) (Pr 12) (DB). 

-S. 105 — Lease to Hindu in his personal capacity 

— Tenant dying leaving several heirs including 
married daughters — Heirs whether joint tenants or 
tenants-in-common vis-a-vis landlord—Notice termi¬ 
nating tenancy to some—Whether valid and binds all 
heirs — “Family” in S, 100, meaning. See T. P. Act 
(18S2), S. 100. A I R 1964 Bom 96. 

•-5. 105 — Co-operative Housing Society — By¬ 

laws and Regulations framed by mutual rights and 
obligations of society and its members—Members are 
not tenants in the sense in which that term is used in 
T. P. Act. See Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control Act (57 of 
1947). A I R 1962 Bom 154 (FB). 

-S. 105 — Landlord and tenant — Requisition of 

land—Relationship of landlord and tenant is not 
created. A I R 1955 NUC (Cal) 3S50. 

-S. 105—Tenancy governed by Bengal Tenancy 

Act (1855)—Tenure holder—Meaning of — The mere 
fact that a lessee is empowered to collect rent from 
tenants would not make him a tenure-holder within 
the meaning of S. 5 (1). See Tenancy Laws—Bengal 
Tenancy Act, S. 5 (1). ILR (1949) 1 Cal 165 (DB). 

-S. 105 — Landlord and Tenant — Possession of 

tenant. 

A tenant may be in possession through a sub¬ 
tenant. 22 Pun Re 1870 and 44 Pun Re 1891, Ref. 

A I R 1951 Him-Pra 65 (66) (Pt B) (Pr 9). 

-S. 105—Person in permissive occupation — Such 

occupation will not make him a tenant. See Tenancy 
Laws — Cochin Proclamation (0 of 1124), S. 5 (1). 
1957 Ker L J 973 : 1957 Ker L T 1043. 

-S. 105 —Bataidar not a tenant — Tenancy implies 

creation of subordinate interest. 1962 :M P L J 
(Notes) 324 i 1962 Jab L J 591. 

-S. 105 — Landlord — Person entitled to receive 

rent—Tenant A continuing in possession after expiry 
of lease — Landlord executing another lease for a 
period in favour of B — Subsequent lease to com¬ 
mence on delivery of possession — Application by B 
for A’s eviction—Held on terms of lease executed in 
favour of B by owners, B was not a person entitled to 
receive rent and therefore was not a landlord so as to 


entitle him to maintain Detition for eviction. See 
Houses and Rents — Madras Buildings (Lease and 
Rent Control) Act (25 of 1949), S. 2 (3). 1957 Mad 
W N 393 i 70 Mad L W 73 i (1957) 1 Mad L J 121. 

-S. 105-A maternity home which is a registered 

society and an association of persons, would be deemed 
to be a person within the meaning of the term 'land, 
lord’ in cl. 2 (4), C. P. and Berar Letting of Houses 
and Rent Control Order (1949). See Houses and 
Rents—C. P. and Berar Letting of Houses and Rent 
Control Order (1949), Cl. 2(4). 1956 Nag L J 693 : 
1956 M P L J 133 : ILR (1956) Nag 588. 

-S. 105—Landlord and Tenant —Rent receipts — 

When esla'olishes tenancy. 

Payment of rent and acceptance of the same by 
the landlord and the granting of rent receipts may 
establish tenancy, provided of course the tenant 
proves that he was in actual possession of the hold¬ 
ing. (1964) 30 Cut L T 278. 

-S. 105 -Landlord and tenant—Nayagarh State — 

In the absence of codified revenue law in the State it 
must be taken as the established law that 12 years’ 
continuous possession by a tenant conferred on him 
occupancy status. (1964) 30 Cut L T 160. 

-S. 105—Landlord and Tenant — Relationship — 

Land settled by Gountia — Relationship of landlord 
and tenant not created. 

Where in a suit to recover land brought by the 
plaintiffs as next reversioners the defence was that 
the lands in suit were surrendered by the deceased 
widows to the Gountia of the village who settled the 
same with the defendant, and the defendant was, 
therefore, the tenant protected under Orissa Tenants 
Relief Act : 

Held, that the settlement of land by the Gountia 
did not create the relationship of landlord and tenant 
between the plaintiffs and the defendant, and the 
latter could not claim the said protection. (1959) 25 
Cut L T 473. 


-S. 105 — Landlord and tenant—Landlord suing 

A only for arrears of rent in respect of certain share 
of Makadami tenure—Held, that landlord had recog¬ 
nized A as a separate tenant in respect of the share 
and B had no interest whatsoever in respect of such 
share at anv time. AIR 1955 N U C (Orissa) 2142 
(DB). 

-S 105—Landlord has been used in a wide sense, 

so as to include even a person who is not a proprietor 
— Tenancy can be created by acts indicating the 
establishing of relation of landlord and tenant. See 
Tenancy Laws—Bihar Privileged Persons Homestead 
Tenancy Act (1947) (4 of 1948), S. 2 (1). AIR 1957 
Pat 163 (DB). 


-S. 105 — Lessee — Person whose bid is accepted 

but who does not take possession is not a lessee. See 
Panchayats—Punjab Cram Panchayat Act (4 of 1953), 
S. 6 (5) (b). (1965) 67 Pun L R 1062. 

-S 105 — Landlord and tenant — Tenants—Basi- 


chuopabu tenant. 

The tenants called Basikhuopahus occupy land for 
he express purpose of tilling it, and proper culti¬ 
vation of the land is a condition of their tenure and 
herefore, a parson, who is granted a lease of land for 
he purpose of quarrying slates from It, eannot be 
tailed a Basikhuopahu. 66 Pun L R 966 : A I R 1964 
>unj 503 (505) (Pt B) (Pr 8) (DB). 

_S. 105—Auction purchase of evacuee property— 

!ale certificate not obtained — Attornment by tenant 
o such auction purchaser — Effect — Auction pur¬ 
ser can maintain suit for ejectment of tenant 
mder ordinary law — Protection under S. 29 not 
ivailable—Protection under Delhi Rent Control Act, 
958 is also not available. See Displaced Persons 
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(Compensation and Rehabilitation) Act (1954), S. 29. 
AIR 1963 Puni 532 (DB). 

—S, 105—Landlord and tenant—Letting is essential 
—Letting out in Rent Control Act means same thing 
as leasiLg out in T. P. Act — Hence there must be a 
lessor and lessee as contemplated by S. 105 before 
there can be a landlord and tenant as defined in Rent 
Act. See Houses and Rents — Delhi and Ajmer Rent 
Control Act (1952), S. 2 (c). AIR 1950 Punj 181 
(DB). 

—S, 105 —Trespasser and erstwhile tenant — Dis¬ 
tinction-Ejectment of tenant—Suit against tenant’s 
heir or son on hit death — Suit whether must be 
based on title. 

The law makes a clear and sharp distinction bet¬ 
ween a trespasser and an erstwhile tenant. Whereas 
the trespasser’s possession is never juridical and never 
protected by law, the possession of an erstwhile 
tenant is juridical and is protected by law. Therefore, 
as far as the Indian law is concerned, an erstwhile 
tenant can never become a trespasser. And a 
landlord can only eject his erstwhile tenant by re¬ 
course to law and by obtaining a decree for rject- 
ment. What applies to an erstwhile tenant may also 
apply to the heir or son of an erstwhile tenant living 
with him at the time of his death even if the tenancy 
of the said erstwhile tenant terminates with his 
death. 

Held, that if the appellant were to claim that he 
had inherited the interest of his ancestor’s tenancy at 
will that tenancy was determined by the respondents 
by giving him a notice and making a demand upon 
him for possession. Intcasehe said that he did not 
inherit any interest in the lease, even then he was 
liable to ejectment as his father and grandfather 

were. 1959 Raj L W 353. 


“ S. 105—Landlord and tenant — Creation of ten' 
ancy—Trespasser when can become tenant. 

Occupation without a contract of lease of anothei 
person’s land will be nothing but usurpation or tres¬ 
pass, unless the owner of the land is prepared tc 
accept such occupation as tenancy. There is no law 
in the country which converts such trespass into a 
r>ght of tenancy. If such possession is to ripen into 
tenancy, it can be done only by adverse possession 
lor the statutory period of 12 years claiming tenancy 
right, just as in order to get full title to the property 
there must be adverse possession for the statutory 
fg™*} ® lai ® lD « Ml title. AIR 1902 Tripura l (7) 


37 (A), Landlord and tenant — 

Adverse possession. 

See Limitation Act (1908), Arts. 142-144. 

37 (B). Tenant encroaching on other land 
of the landlord—Effect. 

land—Effect^ C ° Pe Tenant encroa ching upon othei 

When a tenant encroaches on land outside his 
tenancy but belonging to his landlord he cannot 
acquire absolute title thereto by adverse possession 
but obtains only a right of tenancy under his land- 
lord. It is equally well settled lhat if a tenant 
encroaches on land contiguous to the land of his 
tenancy but belonging to other landlords, adverse 
possession by him by such encroachment would not 
give him an absolute title thereto but only a leasehold 
Interest in these lands under his own landlord. The 
mere fact that the other person takes no steps to 

» renl ,rom tbe encroaching tenant does not 
amount to an acquiescence on the part of that person 

? e i a ;i?^T a . t «5 aDcy in * av() ur of the encroaoher. 60 

<DB) W N 0 5 ' AIH 1857 Ctl 67 < 69 > l pt B) <P, 10) 


SECTION 106 


SYNOPSIS 

(Transfer of Property Act (1882), S. 100.) 

1. Contract to the contrary. 

2. Lease fora term certain—Notice. 

3. Perpetual lease. 

4. Tenancy at will. 

5. Lease for indefinite period. 

6. Law to the contrary, 

7. Presumption of yearly or monthly tenancy under 
this section. 

8. Lease for agricultural or manufacturing purposes. 

9. Reservation of yearly or monthly rent. 

10. Lease from year to year. 

11. Lease from month to month. 

12. Possession under invalid lease—Presumption. 

13. Notice to quit — General principles — See also 
Note 20. 

14. Determination of lease — See also S. Ill, T. P. 

Act (1882). 

15. Waiver of notice. 

10. Suit for ejectment — Notice to quit. 

17. Denial of lesror’s title by lessee and notice to 
quit. 

18. Determination of main lease by notice — Effect 
on sub-lease, 

19. Lessee holding over after expiry of notice to 
quit-Effect. 

20. Notice to quit — Who can give — Joint Hindu 
family. 

21. Notice to quit—Who can give—Co-lessors, 

22. Notice to quit—Who can give — Miscellaneous. 

23. Notice to quit — To whom to be given. 

24. Notice to or by agent. 

25. Period of notice. 

20. Expiring with the end of year or month of 
tenancy—See also Note 13. 

27. Year or month of tenancy — See also Note 20, 

28. Calendar for calculation of time. 

29. Form of notice. 

30. Mode of service. 

31. Service by post. 

32. Leases by Government. 

33. Notice in cases not governed by this section. 

34. Statutory tenancy—See Note 0. 

1. Contract to the contrary. 

® —“S. 193 — Contract to the contrary should be 
valid. 


ane contract to 


c * w wmmiy, us vuuiempiaiea oy 

5>. 100, T. P. Act need not be an express oontract, it 
may be implied, but It certainly should be a valid 
contract. If it Is no contract in law, the section will 
be operative and regulate the duration of the lease, 
fam Kumar v. Jagdish Chandra. 1952 S C A 79 : 
1 813 : X ® 52 Mad ’ w N 120 5 05 M ad L W 

23 (2e, 9 ( p 2 t BMP r 2 13,: ILR 31 Pat «' AIR 1952 S C 

. 106—Notice—Lease of house for manufactur¬ 

ing purpose—'Contract to the contrary. 1 

Where in the case of lease of house taken for 
munrfaetariog th J e r L ent ls Payable by the 

, U u be L nferr . ed that normal period of six 
™°. nt j bs n °tf ce has been by implication agreed to be 
a tLanjyn m tb ® P. eriod that is required to terminate 
n 5!l cy wblcb ^ fr °m month to month. In a case 
like this an agreement to the contrary can be Implied. 
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1955 All L J 304, Rel. on. 1956 All WR(HC) 711 t 

1956 All L J 625. 

-S. 106 — ‘Contract to the contrary’ — Plaint 

alleging manufacturing lease to be monthly tenancy 
—No specific denial — Effect — (Civil P* C. (190S), 
O. 8. R. 5). 

Ordinarily in the case of a tenancy lor manufactur¬ 
ing purposes, it should be held to be a tenancy from 
year to year terminable by six months’ notice to quit, 
nut there is nothing in law to prevent the parties 
from coming to an agreement between themselves, 
under which, irrespective of the nature of the tenancy 
they should treat the tenancy as a monthly one. 
Indeed, the opening lines of the section make a 
saving in favour of such contracts. 

(2) Where there is a valid contract between the 
parties to treat the tenancy as a monthly tenancy, on 
the terms of S. 100 itself the tenancy is terminable by 
fifteen days’ notice to quit expiring with the end of a 
month of the tenancy. AIR 1955 Assam 102 (104) 
(Pt A) (Pr 5) (DB). 

•— S. 100—To exclude the operation of S. 100, the 
contract should be a valid contract — It need not be 
express and may be implied but if it is no contract 
in law. S. 100 will be operative and will regulate the 
duration of the lease. ILR (1953) 5 Assam 201 : AIR 
1954 Assam 58 (58) (Pt A) (Pr 6). 

-S. 106 — Evacuee property — Contractual and 

statutory tenancy rights — Nature of. See Adminis¬ 
tration of Evacuee Property Act (1950), S. 2 (1). AIR 
1954 Bom 56 (DB). 

-S. 106 — Contract to the contrary — Statutory 

period of notice enlarged by contract with respect 
to tenant only — Landlord's right to give notice for 
statutory period. 

By an agreement the period of notice may certainly 
be made longer in the case of the tenant than in the 
case of the landlord. It cannot be argued that 
because the period;of notice was made longer in the 
case of the tenant than the statutory period of 
15 days, the period was necessarily enlarged in the 
case of the landlord as well. A landlord can avail 
himself of the statutory period of notice unless that 
period is also varied by agreement express or implied. 
S. A. No. 1144 of 1948, Rel. on. 61 C W N 231 : AIR 

1957 Cal 475 (476) (Prs 8, 9). 

-S. 106 — Contract to the contrary - Lease for 

manufacture — Lease deed stating that lease would 
be determined by one month’s notice — Six month’s 
notice not necessary. AIR 1952 Cal 221 (222) (Pt D) 
(Pr 8). 

-S. 106—‘Contract to contrary,’ 

Section 100 is attracted only in the absence of a 
contract to the contrary. Where the rent deed execut¬ 
ed by the tenant expressly provides that he will be 
liable to vacate the house when an intimation of two 
weeks is given to him by-the landlord and a similar 
right is reserved in favour of the tenant as well, there 
is an express contract to the contrary which over¬ 
rides the provisions of S. 100 of the Transfer of Pro¬ 
perty Act. Assuming that S. 100 applies, then in this 
case a written notice sent to the tenant demanding 
that the tenant should quit at the end of the last 
day of a month of the tenancy or the beginning of 
the next day does completely satisfy the requirement 
of S. 100 of the Transfer of Property Act. 60 Mad LJ 
293 : AIR: 1931 Mad 352, Rel. on. AIR 19o9 J & k 
87 (88) (Pt A) (Pr 4). 

-S. 106—‘Contract to the contrary’—Must be valid 

—Payment of annual rent —Presumption —Rebuttal. 

The contract to the contrary -as contemplated by 
S. 106 need not be an express contract: it may be an 
implied one. The only qualification is that it must be 


valid stipulation. If there is a contract to the contra¬ 
ry, then the presumption that the tenancy arising 
irom the payment of annual rent was.from year to 
year is rebutted. Where the term in a lease deed pro- 
vided that the landlord would be at liberty to de¬ 
mand surrender of possession at any time he chose, 
with a corresponding right to the tenant it is a con- 
tract to the contrary within meaning of S. 1C0. 1903 
Ker LT 1009 : 1963 Ker L J 1125 : AIR 1964 Ker 
21S (219) (Pt A) (Pr 8) (DB). 


•Ss. 106, 116 —Contract to the contrary — Mere 
absence of provision regarding notice is not contract 
to the contrary—Proper notice held was necessary — 
Holding over—Notice, not a term of tenancy — Sec¬ 
tion 4 of Kerala Compensation for Tenants Improve¬ 
ment Act does not dispense with notice. 

The mere absence of any provision regarding notice 
to quit is not to be construed as a contract dispens¬ 
ing with such notice. 47 I C 19, Disting. 

The relevant recital in the document was that, in 
case the lessor evicts the lessee after the period of 
six years, the lessor agrees to pay the value of the 
chamayams already existing at the time of the docu¬ 
ment and the value of the shop thereafter to be con¬ 
structed by the lessee according to the local custom 
and also the amount of Rs. 10 already received, and 
the lessee agrees then to surrender possession to the 
lessor. 

Held, (i) that thare was not even an undertaking 
that the lessee will surrender possession without any 
objection when the value of the building was paid. 
It was not therefore a contract dispensing with notice 
to quit. The utmost that could be said was that there 
was no contract between the parties regarding notice 
to quit; and in such a case, because a contract dis¬ 
pensing with notice to quit is absent, S. 100 must 
apply. AIR 1924 Mad 771, Rel. on. 

(ii> Even if it were considered that there was a con¬ 
tract to the contrary and that the notice was dispensed 
with, considering that the lease had expired and the 
tenant was holding over, S. 116 must apply and tne 
provision as to the notice contained in the expired 
lease could not be held to be a term of the tenancy 
arising by holding over, and if so, proper notice to 
quit was necessary. (1952) 2 MLJ 227, Rel* on. 

(iii) that if a proper notice to quit was necessary 
for the determination of the tenancy, that require¬ 
ment was not dispensed with or abrogated by 5. ** oi 
the Kerala Compensation lor Tenants Improvements 
Act. which only give the tenant a.nght tocontinuein 

possession after such valid determination of tb 

tenancy. S. A. No. 3L8of 1900, Foil. 1963 K 
556 : ILR (1963) 1 Ker 712. 

-S. 100-Contract to the contrary—Section does 

not apply to cases where period of lease and len *-- 
of notice are determined in the contract. AIR 1 
NUC (Madh Bha) 4526 (DB). 

_S 106-Applicability-Parties agreeing to give 

notice of one month while terminating tenancy 
Contract fixing different period of notice, which 
was a contract to the contrary making S. 10b, Iran 
fer of Property Act, inapplicable. , 

ThorH was a social contract between the landlord 
and^the ten’ant’eitending the period o, d u l t f ,ce o 
one month. The question was whether the nouutr 
given on 4-9.1959 asking the tenants to vacate by 
4-10.1959, when the tenancy commenced on the hrst 

of each month, was valid. 

Held that S. 100, Transfer of Property Act, con- 
tanned but a single rule and where the le«e prodded 
for a month’s notice being given before he lesse 
could be asked to vacate, there was a vanat on of he 
requirement of the notice expiring with. date of th 
lease. A notice of one month was sufficient even 
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did not expire with the end of the month of tenancy. 
In S. 108, Transfer of Property Act, the words “by 
fifteen days' notice expiring with the end of a month 
of tenancy” contained only one condition and that 
the contract fixing a different period of notice was a 
contract to the contrary, makiDg S. 100 inapplicable 
to the case. AIR 1924 Nag 220, Foil.; AIR 1951 Sau 
04, Diss. 1963 MPLJ (Notes) 128. 

-Ss. 106 and 116—Contract between the landlord 

and tenant for six months’ notice to determine tenan¬ 
cy—Contract to override provision of S. 100—Lease- 
deed impliedly providing for continuance of lease 
after specified period—Tenancy not determined—Sec¬ 
tion 110 not applicable. 1952 SCR 209 (280), Rel. on. 
1902 MPLJ (Notes) 266. 

—S. 106—Contract to the contrary—Scope of. 

When there is an agreement as to the period of 
notice, it is a contract to the contrary for all purposes 
of S. S. 100. 1960 MPC 621: 1901 MPLJ 107 i AIR 
1961 Madh Pra 138 (139) (Pt A) (Pr 1). 

-S. 106 -Defective notice is not an absolutebar to 

the suit—Defect not pleaded at proper stage-It is 
deemed to be waived. 


The defect in the notice under S. 100 of the Transfer 
of Property Act or even its absence is not an absolute 
bar to the suit for ejectment. It is subject to "a con¬ 
tract or agreement to the contrary.” The shortage of 
time in the notice or even its absence can be waived 
by Ihe conduct of the party. 5 IC 099 : ILR 11 Cal 
111 and ILR 18 Bom 110, Dist. 1961 MPLJ (Notes) 
189 : 1960 Jab L J 549 t 1960 MPC 420. 

-S. 106—'Contract to the contrary’—Express con¬ 
tract regarding notice—New terms should not be 
implied. AIR 1951 Mad 408 (408) (Pr 3) (DB). 

-S. 106 — Contract to contrary — Unregistered 

lease. 

An unregistered lease cannot be regarded as a con¬ 
tract to the contrary. The contract contemplated by 
the section must be valid in law. 1955 Nag LJ 742 t 
ILR (1950) Nag 10 i AIR 1955 Nag 306 (312) (Pt I) 
(Pr 20) (DB). 


Ss. 100 and 116—Contract to.contrary—Proaf of. 


Where the kind of agreement which a tenant sets 
up cannot be proved except by registered instrument 
and there is no registered agreement, the requirement 
of the law that he must prove an agreement to the 
contrarvi even if such a contract is pleaded cannot be 
fulfilled. 1955 Nag L J 101 1 ILR (1954) Nag 957 t 
AIR 1955 Nag 27 (29) (Pt Cj (Pr 8) (DB). 


—Ss. 100 and 111 (c) — Landlord and tenant 
Lease in respect of land — Covenant in lease givii 
option to lessor to terminate lease under specifii 
conditions — Nature of — No breach of rule again 
perpetuities — Heirs of lessor can enforce — Date 
mination of lease according to covenant — Not! 
under S. 100 not necessary. Sea Transfer of Proper 
Act (1882), S. 14. AIR 1962 Pat 201 (DB). 


Ss. 106, 105 and 107— Term as to notice Is not 
of essence of definition of lease — Term can be 
separated provided instrument is admissible though 
invalid as lease — Term may amount to contract to 
contrary within S. 100 — See Transfer of Property 
Act (4 of 1882), S. 105. AIR 1959 Ra| 240 (DB). 

—S*. J 06 A lb) ’ 1U ’ UK 107 - Scope of 

a. Ill (b)—Oabuliat executed by lessee for 5 years — 
Condition of termination on happening of an event 
— S. Ill (b) applies — Term held binding on lessee. 

AIr\ 929 Rij°24 Pr ° Perty ACt (4 ° f 1882) ‘ 1U (b) ’ 

-S, 100 — 'Contract to the contrary,* 


Where the deed of lease contained a provision of 
informing the lessee one month in advance to vacate- 
the premises this is a contract to the contrary. AIR 
1955 Raj 1, Rel. on. ILR (1957) 7 Raj 262 r 19o/’ 
Raj L W 302: AIR 1957 Raj 118 (119) (Pt B) (Pr 7). 

-S. 106 — Contract to the contrary — Effect on. 

condition of expiry of notice with end of month. 

Section 108, T. P. Act, provides, among other 
things, that a lease of immovable property for any 
purpose other than agricultural or manufacturing 
purposes is to be deemed to be a lease from month to 
month, and that such lease is terminable on the part 
of either the lessor or the lessee by filteen days*’ 
notice expiring with the end of a month of the- 
tenancy, in the absence of a contract or local law or 
usage to the contrary. If, therefore, there is a con¬ 
tract providing for a different period of notice, then 
the second provision requiring 15 days’ notice ex¬ 
piring with end oi a month of the tenancy obviously 
does not come into play, as it is a concomitant part of- 
the requirement, and forms an indivisible condition. 
ILR (1955) 5 Raj 115 : 1955 Raj L W 499 : AIR 
1955 Raj 1 (3) (Pr 18) (DB). 


-Ss. 106, 107 — In the absence of a contract tc> 

the cantrary — Registration Act Dot in force when 
rent note rexecuted — Document can be read in evi-. 
deDce — Defendant is bound to surrender property 
as provided therein — There being contract to con¬ 
trary in rent note, S. 100, T. P. Act does not applv — 
(Registration Act (1903), Ss. 17, 49). AIR 1955 N U C 
(Raj) 4059. 


-S. 106 — Notice to quit — ‘Contract to the con¬ 
trary’—Specific contract complied with — Brothers* 
joint tenants — Notice by post addressed to both — 
Refusal by one — Sufficiency. 

A notice to quit in accordance with a specific con. 
tract between the parties is valid under S. 100,Trans¬ 
fer of Property Act though it did not comply wi'fct 
the provision therein that it is terminable by 15 
days’notice ending with the month of tenancy; the 
specific contract is a “contract to the contrary". AIR 
1951 Raj 88 (88) (Pt B) (Pr 4). 

-S. 106 — Contract to contrary — Condition in, 

the rent note to the effect that tenant should deliver 
possession to landlord at whatever time he mikes the 
demand—Condition merely means that tenancy is 
not for fixed term and does not amount to contract 
^contrary. AIR 1953 Sau 119 (121) (Pt C) (Pr 6) 


—S. 106 — "Contract to the contrary” — Contract 
modifying period of notice without specifying tirae- 
when notice is to expire. 


Section 100 prescribes two separate and indepen¬ 
dent conditions for validly terminating a monthly 
lease; first that the notice is to be a tiff teen days* 
notice and secondly that it is to expire with the end 
of a month of the tenancy, and in order that these 
should cease to apply the contract to the contrary- 
must specifically provide for them both. If the con¬ 
tract contains a stipulation only as to the period of- 
the notice it modifies the provisions of S. 100 to that 
extent but does not affect the other requirement of 
the section, viz., that the notice is to expire with the 
end ota month of tenancy, and this latter require, 
menthastobe complied with in order that the lease 

^ro r ^ i e . r ^ inated - AIB 1943 Bom 300, Foil. 
AIR 1928 Lab 348, AIR 1924 Lah 643 and AIR 19^4 

( N 05) fpr f0U ' 4 SaU L R 113 * Sauel: 


—S. 108 —'Contract to the contrary' — 
providing ior two months’ notice. 


Kabuliat 


nn f} n t ® r ? j n ft 8 Kabu . 1,at Providing for two months** 
notice for determining tenancy amounts to a corw 
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tract to the contrary and hence S. 100, T. P. Act does 
apply :o the case. AIR 1956 Tripura 30 (31) (Pt B) 

irr o). 

2. Lease for a term certain — Notice. 

-S. 106 Termination of tenancy by efflux of 
iime - Question of statutory notice under S. 100 
does not arise. Pooran Chand v. Motilal. 1963 S C D 
'21 : ( i 963) 1 s C W R 361 , (1963) Supp 2 S C R 
906 s AIR 1964 S C 461 (462) (Pt B) (Pr 5). 

--S. 106 — Lease for fixed period—S. 106 does not 

apply — Lease comes to end by efflux of time. AIR 
1955 N U C (Madh-B) 2086. 


———?s. 100, 111 —Lease for fixed period determines 
when period expires—No notice is required. AIR 1955 
N U C (Madh B) 1197. 


--Ss. 106, 110 and 111 (a)—Lease for a fixed 

period commencing from certain date — Notice ask¬ 
ing tenant to deliver possession on expiry of lease — 
Date of termination not mentioned — Tenant receiv¬ 
ing notice more than a month before expiry—Notice 
Is valid. 


3. Perpetual lease. 

-S. 106 — Landlord and tenant — Permanent 

tenancy — Presumption — Jodi village — Lands in— 
Right of occupants — Khadim tenants or permanent 
tenants—Survey records—Entries in — Weight of as 
evidence. See Evidence Act (1872), S. 3. AIR 1953 
Mys 44 (DB). 

®- Ss. 106 and 105 — Permanent tenants — Dura. 

tion of tenancy. See T. P. Act (4 of 1882), S. 105. 
A I R 1961 Pat 321 (FB). 

-S. 106 — Deed — Construction — Lease deed — 

Perpetual lease. See Registration Act (1908), S. 17 (1) 
(d). A I R 1955 N U C (Pepsu) 255 (DB). 

-S. 106—Deed—Construction—Permanent tenure. 

Document styled as kozhuvirkha panayam—Docu¬ 
ment expressly stipulating that transaction could be 
brought to an end at any time at option of either 
party by claiming redemption or making a demand 
for the mortgage money — Document held did not 
create a permanent tenure akin to a kanom. AIR 
1953 Trav-Co 269 (270) (Pt B) (Pr 3). 


In case of a tenancy for a fixed period of three 
years commencing from-a specified date, a notice 
asking the tenant to deliver possession on termination 
of tenancy, without mentioning any date on which 
the tenancy would be terminated, and received by 
the tenant more than a month before the date of 
expiry of the tenancy is valid. AIR 1932 P C 279, 
Rel. on. 1961 Jab L J 311. 

-Ss. 106 and 110 — Tenancy for a fixed period — 

Plaintiff (landlord) not shown to have allowed tenant 
to continue with express or implied consent—Tenant 
Dot holcing over not entitled to notice. 1961 M P L J 
«Notes) 177 : 1961 Jab L J 288. 

-S. 106 — Suit for ejectment — Notice to quit — 

Tenancy for fixed term expiring by efflux of time — 
Tenant forfeiting statutory protection under Rent 
Control Legislation—Notice under S. 106 not neces¬ 
sary to evict tenant. 

Where a tenancy is for a fixed term, as soon as the 
tenant has forfeited the statutory protection offered 
to him by Rent Control Legislation, the landlord’s 
•right to evict the former at once arises on the efflux 
of that term, -and in such a case do notice under 
S. 100 of the T. P. Act would be necessary. AIR 1962 
Raj 100 and AIR 1901 S C 1007, Foil. 1903 Raj L W 
27 . T L R (1963) 13 Raj 370i AIR 1963 Raj 113 (116) 
<Pt C) (Prs 7, 9). 

-S. 100 — Tenancy for fixed period — After lapse 

of period occupier continuing to pay rent and land¬ 
lord accepting it — New tenancy is created — Notice 
to evict such tenant is necessary. I960 Raj L W 515 i 

I LR (1959) 9 Raj 1157. 

-S. 106 — Notice of termination of tenancy — 

Tenancy becoming one for fixed term under R. 9, of 
Cochin Non-Residential Rent Control Order of 1118 
— Expiry by efflux of time — (Mouses and Rents — 
Cochin Non-Residential Rent Control Order (1118), 
Rule 9). 

Tenancy originally a monthly one — Valid notice 
of termination served and accepted — Tenant 
claiming extension of time by six months as per 
Rule 9 . f Cochin Non-Residential Rent Control Order 
of 1118 — Extension allowed by Rent Controller — 
Tenancy becomes one for definite term only and 
expires by efflux of time — Such tenancy is not 
governed by S. 100 — No notice terminating tenancy 
is necessary. I L R (1953) Tray*Co 706 : 1953 Ker 
L T 551 : ;AIR 1953 Trav-Co 577 (578) (Pt B) (Pr 5) 
<DB). 


4. Tenancy-at-will. 

——S. 106 — On failure to pay rent agreed, lessor to 
eject lessee—Default—No notice is required. 

Where the rent note provides that "in case of the 
lessee’s failure to pay the rent agreed, the lessor 
would be entitled to eject the defendant’’, no ques¬ 
tion of notice can arise at all as, when such a con¬ 
tingency arises, the lessor can sue to eject the lessee 
straightway as a mere trespasser. 1951 All W R (H C) 
225 : A I R 1952 All 141 (143) (Pt B) iPr 9). 

-S. 106—Lease — Nature of — Lease of shop for 

eleven months — Continuation thereafter at will of 
landlord — Expiry of term — Lessee continuing in 
possession and dying sometime later — Lessee’s heir 
in possession—Liability to ejectment. 

Where a lease of a shop for 11 months providing 
for the lessee continuing thereafter continues in 
possession after the expiry of the term paying rent to 
the landlord and dies thereafter his son cannot 
remain in possession claiming to have become a tenant 
by inheritance. The original lessee was when he 
died only a tenant at will and so the lease determined 
by his death and no interest passed to his son. The 
latter is therefore a trespasser and could be sued 
without any notice to quit. 1951 All L J 179 i I L R 
(1952) 1 All 85 : A I R 1950 All 583 (587) (Pr 12) 
(DB). 

-S. 106—Applicability—Tenancy-at-will. 

Section 100 of the Transfer of Property Act has no 
application at all to a case of tenancy-at. will. A I B 
1959 J & K 87 (88) (Pt B) (Pr 4). 

-Ss. 106, 110—Lease for three years fixing yearly 

rent—Lessee remaining in possession after expiry of 
term—Tenancy-at*will—Notice to quit—Validity. 

According to the term of the lease fixing yearly 
rent deed the tenancy could be determined after the 
expiry of the period of three years only by a demand 
by the landlord. The tenant continued to be in 
possession and paid rent from year to year, ine 
landlord filed a suit for recovery of possession alter 
giving notice. It was contended that the suit was not 
maintainable for want of proper notice. 

Held, that as no demand for surrender was made 
by the landlord the tenant must be deemed to be m 
possession under the terms of the tenancy created by 
the lease deed. As that tenancy had not been deter¬ 
mined the tenant was not really holding over but 
was in possession by virtue of the tenancy-at-wii 
created by that document. The tenancy was not 
from year to year merely because an yearly rent w 
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reserved in the lease deed or because the rent was 
paid on an yearly basis after the period specified 
therein. The tenancy evidenced by the lease deed 
was a tenancy-at-wlll and although it was certain 
fora period of 3 years thereafter the tenancy was 
one at will and therefore the notice given by tbe 
landlord although not expiring with the end of the 
year or of the month of the tenancy, was a proper 
notice and that determined the tenancy. A I R 1950 
All 583, Rel. on ; 11 T L T 279, Dissented from. 1963 
Ker L T 1009 : 1963 Ker L I 1125 i AIR 1964 Ker 
218 (219, 220) (Pt B) (Prs 8, 12) (DB). 

-S. 106 — Landlord and tenant — Nature of 

tenancy. 

Where though the rent fixed is for a year, it was to 
be paid from month to month as it became due, it 
cannot be said that the rent note was executed for a 
fixed period and where there is also a provision that 
the tenant would vacate the premises at any time 
whenever called upon by the landlord to do so, it 
shows that the tenancy created is one of tenancy at 
will. In such a case the tenant would not be entitled 
to the statutory notice. AIR 1952 Kutch 13 (13) 
(Pt A) (Pr 2), 

■ S. 106—Contract to contrary — Agreement that 
tenancy may be determined by either party at any 

; 1 w e I7 1 i l ’ s i5 contract to contrary. A I R 1953 N U C 
(Madh B) 3877. 

$s. 106, 105 and 108 (h) — Tenancy-at-will— 
possession under void lease — Payment of rent— 
c iSfl 6 ^tenancy created will be in accordance with 
?■ 1 U 0 —Determination of tenancy-at-will — Right of 
c S i e ® to remove structures. See T. P. Act (1882), 
S. 105. A I R 1961 Pat 350. 

~-“Ss. 106 and 111 — Suit for ejectment of under- 
raiyat and tenant-at-will—Notice to quit—Necessity 

Whether the tenant is under raiyat or a tenant-at- 
wm notice to quit or demand of possession or intima¬ 
tion to the tenant determining his tenancy is pre¬ 
requisite to afford the plaintiffs a cause of action for 
? d L . ®Ject me nt. 1956 B L I R 427 f 1956 Pat 
L R 86 ! A l R 1957 Pat 37 (40) (Pt E) (Pr 8) (DB). 

i° 6 ~ TeD aocy-at.will — Termination of — 
100 does not apply. 

tena “ ts undertake to give vacant posses- 
p j em j ses whenever the landlords may 

tenancv a?® m° ?° 50 th ?., tenancy so created is a 
tenancy at-will. In a case like that, no notice within 

the mean ng of S. 106 of the Transfer of Property 

Act is at all necessary to terminate the tenancy. 

cafe' be%h m > oi theT -. P * Act could not in this 
created -ftif* 1Dt °u ope ™ t,on as it was a tenancy 
1963 R „ i w m l wh , e ? the T * P - Act did not apply. 

4ToVuiPtmK 3 ’ 13Hai 990 ' A1 « 

’SSLS SS.S 2 

rTn S fl S 0 ^ 100 as t0 duration of tenancy- 
one fromvS I ! t0 play "■ 11 wiU b ® Presumed to ,be 
to purpose ot the y ^n a 0r m0n j h t0 month ac cording 

A ft'BS'N wO cBnSoff 1001 a ,6nancy - at - wl11 

hTirSH- Tenancy-at-will - Can only be created 
jwrh/*,? rB i S a 8 re e m0 nt terminable at will of either 

SSSSSSkS 


T. P. Act (1882), S. 105. A I R 1955 N U C (Raj) 
4072. 

-S. 106—Tenancy-at-will. 

Whether tenant is entitled to notice to quit or not 
depends on his status. In case of tenancy-at-will no 
formal notice to quit is necessary and a mere demand 
for possession is enough. AIR 1955 N U C (Trav- 
Co) 765 (Pt D) (DB). 

5. Lease for indefinite period. 

-Ss. 100 and 111 (c) — Mortgagee in possession 

granting lease aot for specific period —Determination 
of lease. 

Under S. Ill a lease which determines is a lease 
which would enure beyond the period of the mort¬ 
gagee's interest in the property. But where a mort¬ 
gagee in possession grants a lease, not for any specific 
period or on a permanent basis, provisions of S. Ill 
(c) are inapplicable as such a lease could be deter¬ 
mined in the manner provided in S. 106. AIR 1955 
Kutch 11 (12) (Pt A) (Pr5). 

——S. 106—Period of lease—Contract to the contrary 
Lease for indefinite period with option to tenant 
to terminate it any time—Construction. 

There is a statutory presumption for construing a 
lease of immovable property for other than agricul- 
tural or manufacturing purposes as one from month 
to month and the burdeD of proving a contract to the 
contrary lies very heavy upon the tenant and he must 
have satisfactory evidence to displace the presump- 
tion and to establish a definite contract. 

Held, on facts that the condition of the lease did 
not purport to create a lease other than a lease from 
month to month and the only purpose of the condi- 

h? R« a nV 0 r gU ? ra ? t f e *? the tenant the Protection of 
the Rent Control legislation that might remain in 

te "" 1 tlt f® t0 time * The Rent Control legislation 
having ceased to operate in the area in question, the 

bodied g0v f erne 1 £ y the 8eneral law as em « 

law the linHU 1“ ° f Pr0perty Act. Under that 
law, the landlord had an unqualified right to deter 

dZ "rr,7 b J a DOtiCe ,0 When this was 

M-, w “* *'»™‘ 

0. Law to the contrary. 

tTp S bI°? l n aa,e , nded iQ U. P.)—Lease governed bv 
under S 3 m?H 01 ( ?n°i 1947 > “Composite notice 

ssTi’ii) 1 &■"«?.&■ *» »•■> 

,~ Ss - } 06 and 114 “ S - U4 only applies where 

Proper,^Aot (4 of^sTl^IR iM.tf of 

ston p r i 0r 

SS^u 

Eviction Act (3 of ll>47). &Tfl).'MBll? 

Eviction Act U947)/s.T(l) (a)^N^Hcft 01 °J Ren u Qnd 

be served personally on tenant p ttce uud ® r * should 

different from notice under 7 ^STd 0 '." 01 * 0 ® »» 
Houses end Rents - 
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I960 a ui i 477 iCli0 ° Act(25of 1947). S. 3 (1) (a). AIR 

—-S, IOC — u. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 3 (L) — Termination of 
tenancy by service of notice under S. 100. T. P. Act 
not barred See Houses and Rents—U. P. (Temporary) 

air mo Aiuo8 nd Eviction Act(3 of 1947,1 s - 3 (l) - 

s 106-Plaintiff obtaining permission from Dis- 
tnct Magistrate under S. 3, U. P. (Temporary) Con- 
trol ot Rent and Eviction Act-Even then notice 
K er „S. 108- T. P. Act is necessary. AIR 1952 All 
803, Foil. 1952 All LJ 727 i 1953 All W R (H C) 
18 : AIR 1953 All 218 (219) (Pt A) (Prs 10, 11). 

, S. 10b Landlord and Tenant — Occupancy 
rights—Nature of. 

Occupancy ryots are not. in the strict sense of the 
word, mere tenants to whom the right to enjoy the 
property alone has been transferred; occupancy 
rights are heritable and transferable and cannot be 
regarded merely as rights accruing upon a lease. 
ILR (1950) 2 Assam 257 i AIR 1950 Assam 133 (136) 
(Pt C) (Pr 17) (DB). 

# —S. 106—Tenancy Laws—Bombay Tenancy and 
Agricultural Lands Act (67 of 1948) (as it stood prior 
to its Amendment in 1950), Ss. 34 (1), 2 (20) — Pro* 
tected tenancy for fixed period — Termination by one 
year’s notice-Period of notice need not terminate on 
any particular date but must not expire earlier than 
date of expiry of contractual tenancy — T. P. Act 
(1882), S. 106— Not applicable. See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands Act (07 of 
1948), S. 34 (1). AIR 1962 Bom 71 (FB). 

9 —S. 108—Applicability—Case under West Bengal 
Premises Tenancy Act, 1950 — Notice under S. 100, 
T. P. Act is still necessary. See Houses and Rents— 
West Bengal Premises Tenancy Act (12 ol 1950), S. 13 
(0'. AIR 1964 Cal 1 (SB). 

-S. 106—Notice under S. 13 (6) of W B. Premises 

Tenancy Act—Notice under S. 100, T. P. Act not re. 
quired. See Houses and Rents — W. B. Premises 
Tenancy Act (12 of 1950), S. 13 (0). AIR 1961 Cal 
175 (DB). 

-S. 106 — Bombay Act (57 of 1947) is special Act 

—Notice under S. 100, T. P. Act not necessary. See 
Houses and Rents — Bombay Rents, Hotel and Lodg¬ 
ing House Rates Control Act (57 of 1947), S. 12 (2). 
(1962) 3 Guj LR 182. 

-S. 106—Landlord and tenant—Occupancy rights 

—Acquisition of —Long possession and payment of 
Batai by tenant — Tenant acquires no occupancy 
rights. 

A tenant enjoying cultivable possession for a long 
period over twelve years but paying half produce or 
Batai to the landlord cannot acquire occupancy 
rights. AIR 1950 Him Pra 4 (4, 5) (Prs 2, 30). 

-S. 106—Section 100, Transfer of Property Act is 

not controlled by provisions of Accommadation Con¬ 
trol Act — Landlord can sue for eviction of tenant if 
tenancy is terminated and ground under S. 4 of Ac¬ 
commodation Control Act exists—Composite notice 
terminating tenancy and demanding arrears of rent 
given —Notice is not invalid. 1901 M P L J 381, Foil. 
1964 M PL J (Notes) 5. 

-S. 106—Contractual tenancy — Notices preced¬ 
ing suit for eviction and rent — Suit not maintainable 
unless two notices, one under S. 100 ot T. P. Act, for 
determination of tenancy and another under S. 12(2), 
of Bombay Rent Act demanding rent are issued — 
Latter notice can be issued during notice—Period of 
the former — Two notices can even be combined. See 
Houses and Rents—Bombay Rents, Hotel and Lodg¬ 
ing House Rates (Control) Act (57 of 1947), S. 12 (2). 
AIR 1965 Mys 05 (DB). 


S. 106 Applicability — Does not apply to statu- 
tory tenant - His occupation does not confer any 
right on him and is not required to be terminated bv 
nonce under S 100. AIR 1901 S C 1007, Foil, 196J 
Mys L J (Supp) 394. 

~— S - 166—Eviction of tenant under Madras Tenants 
Protection Act (1955) - Prior notice by landlord not 
necessary. See Tenancy Laws - Madras Cultivating 

n e n D »?K. Pr0 ^ tion Act 125 of I935 >' S. 3 (2). ILR 
(labI) Mys 252. 

S. 106 — Notice determining lease on obtaining 
previous permission of Rent Controller - Effect of 
filing appeal against Controller’s orders indicated. See 
Houses and Rents - C. P. and Berar House Rent 
Control Order (1947), Cl. 2L. AIR 1951 Nag 203. 

™— s - . l06 “ Houses and Rents- Orissa House Rent 
Control Act (3l of 1958). S. 2 (5)-"Tenant”-Who is 
—Suit to evict tenant after termination of tenancy— 
Compromise decree—Construction — Intention not to 
create lease—Tenant held was not statutory tenant but 
licensee — He was not: protected by the Act. See 
Houses and Rents — Orissa House Rent Control Act 
(31 of 1958), S. 2 (5). ILR (1964) Cut 229. 

3. 103 — Applicability — Eviction proceedings 
under S. 7, Orissa House Rent Control Act (1953)— 
Notice to quit under S. 106 not necessary, 

Termination of the tenancy under S. 106. Transfer 
of Property Act is not a condition precedent to the 
institution of eviction proceedings under S. 7 of the 
Orissa House Rent Control Act. This is evident from 
the definition of ''tenant'* in S. 2 (5) of the latter Act 
which includes also a person whose tenancy might 
have been terminated by a notice under Transfer of 
Property Act. AIR 1949 Mad 780 and AIR 1949 Mad 
139 and AIR 1950 Mad 740 and AIR 1949 F C 124, 
Rel. on: AIR 1900 All 211 and AIR 1953 Sau 119; 
Dist. (1962) 4 O J D 79 : ILR (1962) Cut 132 « 28 
Cut L T 173: AIR 1962 Oriisa 173 (175 to 177) 
(Prs 6. 8, 9, 13, 15) (DB). 

-Ss. 106 and 111 — Impediment of S. 106, T. P. 

Act no longer controls operation of S. 11 of Bihar 
Act (3 of 1947). See Houses and Rents — Bihar 
Buildings (Lease, Rent and Eviction) Control Act 
(3 of 1947), S. 11. 1964 BLJR 701. 

-S. 106—Contractual tenancy — Terminated by 

notice to quit — Acceptance of amount tendered a» 
rent by legal representative of the tenant, since 
deceased — Effect — Statutory tenancy—Acceptance 
of the amount does not amount to waiver of notice to 
quit—Statutory tenancy ii a personal right which is 
not heritable. 

Where a contractual tenancy is terminated by 
notice to quit, the tenant becomes a statutory tenant. 
A statutory tenancy under a Rent Act is a personal 
right enjoyed by the tenant, who has ceased to be a 
contractual tenant, and it does not create a right 
which is heritable. AIR 1955 Punj 263 and 62 Pun L 
R 451, Foil. AIR 1951 Bom 175 and AIR 1954 Bom 50 
Rel. on. The mere fact that the arrears of rent 
tendered by the legal representative of the tenant 
were accepted by the plaintiff does not make him 
their tenant. For mere acceptance of the rent does 
not operate as waiver of notice to quit served upon 
the tenant since deceased. AIR 1964 Punj 356 (356, 
357) (Prs: 5, 6). 

7. Presumption of yearly or monthly tenancy 
under this section. 

% —S. 106—Applicability to leases implied by law. 

The rule of construction embodied in S. 100, T. P. 
Act applies not only to express leases of uncertain 
duration but also to leases implied by law which may 
be inferred from possession and acceptance of rent 
and other circumstances. Ram Kumar v. Jagdish 
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Chandra. 1952 SCR 269 : 1952 SC.4 79 « ILR 31 Pat 
21: 1951 S C J 813 i 1952 Mad W N 120 : 65 Mad 
L W 219 : AIR 1952 S C 23 (26) (Pt A) (Pr 13). 

% —S. 106 — Lease of land for building purposes 
for ten years fixing yearly rent—Lease inoperative 
under law — Acceptance of yeirly rent — Tenancy 
from month to month arises by implication of law. 

The defendant executed a registered Kabuliat dated 
S.12.1924 in favour of the Receiver who was in 
charge of the plaintiff’s estate by which he purported 
to lake a settlement of land in suit for building pur¬ 
poses for a period of 10 years at an annual rent. The 
first payment of annual rent was made ou 3-3-1925 
and the second payment was made on 10-3-28. Since 
then no further payments were made. The Kahuliat 
not being an operative document under S. 107, T. P. 
Act, the question was whether the tenancy created 
by implication of law was a monthly tenancy under 
S. 100, T. P. Act. 

Held that the tenancy created by implication of 
law in favour of the defendant should be held to be 
from month to month since its inception in 1924. The 
tenancy not being for manufacturing or agricultural 
purposes it could be regarded as a tenancy from 
month to month under S. 103 unless there was a 
contract to the contrary. The stipulation as to pay¬ 
ment of annual rent would no doubt raise a presump¬ 
tion that the tenancy was from year to year but berng 
contained in an inoperative document could not come 
in the way of raising a presumption under S. 100. A 
lease tor one year certain could not be inferred from 
tne payment of annual rent because to do so would 
°e to substitute a new agreement for the parties 

raffoAjy i n A V o r A iDtended to do. 11 C W N 1124 : 
p{" Ji C ?le5 8 uA ppr0ved - Ram Ku mar v * Jagdish 
P flt 9. dra T-Q-, 95 c 2 r. S , C o R 269 : 1952 S C * 79 : ILR 31 
V 1 1952 Mad vv N 120 ! 65 

(Prs 13, 15, Tel ' 1952 $ C 23 l26 ' 2?) lPt 

loV', 1 ! 34 * 1 - 

Act is legal. See U. P. Civil La ws (Reforms and 
Amendment) Act (24 of 1954), S. 3. ILR (1901) 2 All 

^? tfce , t0 terminate tenancy - Form of 
threat to termVn^ 5 demandin S Payment of rent with 

oate*teuancy? mate teDanCy “ No inlention t0 

laid°d h oi d n a ^ fa , St /, Ule . 0r techoical formula can be 
S 100 Th« b the langU3ge °f a notice under 
thenoiJA Pr f ? W L rds are imma terial provided 

lord^wrotfto 1 !^ 5 ^ 6 te “\ Q , Cy V the 

SbdVuf (translItlF 6 ? E aadndnOt ^ a ° dot ^ 0 

over possession l .«“ d als0 T ate the house and hand 

no a Th rnt| ’‘ ‘ ° h V D ‘ C0 -P-‘«d 

af» tec A 

—S. 106 —Presumption of yearly tenancy. 


the contract it cannot be said that the lease is from 
year to year and that as such it can only be deter¬ 
mined by a six month’s notice on the plea that the 
lease of the premises is for manufacturing purpose. 
1955 All LJ 304: AIR 1955 All 679 (6SU) (Pt A) 
(Pr 5) (DB). 

-Ss. 106, 117—Land let out for agricultural pur- 

.. L .1 J ___ .... . r . 


iVU, 114 —UflilU 1CI UUl 1UL lUUUUiai put- 

poses held was non-occupancy tenancy from year to 
year. AIR 1955 NUC (All) 4168. 

——S. 106—Nature of tenancy — Presumption as to 
from mode of payment of rent. 

The mode in which rent is expressly payable affords 
a presumption that the tenancy is of a character cor¬ 
responding to the nature of the monthly or the 
annual payment. AIR 1935 Assam 102 (Pt B) (Pr 0) 
(DB). 

■—Ss. 106, 116—Holding over under invalid lease 
from year to year. 

Normally, in the absence of a written lease a pre¬ 
sumption of annual tenancy may be drawn from the 
fact that rent was payable annually. 

Where the agreement of lease for residential pur¬ 
pose is not in writing the stipulation as to payment of 
annual rent is a condition of an inoperative lease. 
Section 106, T. P. Act, comes into play and the 
tenancy, therefore would be from month to month. 
A fifteen days notice expiring with the end of the 
month of the tenancy would be valid in law. 

To exclude the operation of S. 108 the contract 
should be a valid contract. It need not be express, 
| D ? ™ay ,be implied but if it is no contract in law, 
b. 100 will be operative and will regulate the duration 
of the lease I L R (1953) 5 Assam 207 i A I R 1954 
Assam 58 (58) (Pt A) (Pr 6). 

Ss. 106, 105—Lease of uncertain duration. 

S. 105 does not require that term of lease should 
be certain on the date of the lease. The -period can 
be express or implied Provision for a period implied 
by law or usage would be enough. This is clear from 
language of S. 100 which provides that in the absence 
of a contract or usage or local law to the contrary 
a lease would be deemed to be from year to year if it 
is for agricultural purpose and from month to 

53°(S9) iWem/ef 61 purposes - A,R 1954 Assa ” 

106 wTu Resumption regarding duration of 
tenancy-When arises (Tenancy Laws-Bombay 
lenancy and Agricultural Lands Act (67 of 1948), 

The presumption as to the duration of tenancy 

rftnfM^ er i S * V\ 0, T * P ‘ Act onIy ia the absenc e Of a 
R°wJ?T r ° Ca ? w °. r us , age t0 the coutrary. The 
£ 8 “ b . ay Tenancy Act clearly displaces this presump- 
making it impossible for the landlord to 
t ? n ? ncy , e . ,ther of a protected or non- 

i ? th » 0 6nd of th , e year - The tenancy of pro¬ 
tected tenant cannot, therefore, be regarded as one 

from year to year. 55 Bom L R 341; AIR 195*1 Rnm 
332 (332) (Pt B) (Pr 2) (DB). 53 B ° m 

^TH S ;ni.p 6 r Lea5 *- 0f bagat land for Purpose of 
-Dur B Hon by v 0CtlDg n0n *permanent structures — 
iT«na ^ °i \° year 0r month to month— 

1949 IT 4 (bTr C “ cu,,a Thik * T "“«* ** aof 

Where the leaje deed shows that the tenant took 

8 laase ° f som ? ba 8 at la «ds for the purpose of reSd 
enee by erecting non-permanent structures for an 
indefinite period and although an annuil rent 

"almant Ta^As'^a Znd Chato if '7 equal ‘ in - 

alea S euade r S A ?0 i 8^r.i e C Ti:^Lr O orte;vA U c O t l1 

taken for residential purpose is terminable^Effeea 
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days’ notice expiring with the end of the month of 
the tenancy and by three months’ notice under S. 4 
(b) of the Calcutta Thika Tenancy Act. (1957) 99 
Cal L J 65 : 61 Cal W N 170. 


——Ss. 106 and 105.— Intention to create permanent 
lease — No operative lease coming into existence — 
Party remaining in possession and paying rent-Pre. 
sumption and duration of tenancy. 

Where even though the parties intended to create 
a permanent lease no operative lease came into exist¬ 
ence and the defendant remained in possession of the 
land belonging to the plaintiff with his permission 
and paid rent to him, a tenancy has to be presumed. 
There being no valid contract for a permanent lease, 
the tenancy should be deemed to be from month to 
month, terminable on the part of either lessor or 
lessee, by fifteen days’ notice expiring with the end 
of a month of the tenancy. 95 Cal L J 230 : AIR 1955 
Cal 502 (502, 503) (Prs 6, 8) (DB). 

-S 106 — Unilateral Kabuliat — Implied tenancy 

from payment and receipt of rent — Tenancy if hit 
by S. yl, Evidence Act — Presumption under S. 100, 
T. P. Act arises —If purpose of implied tenancy was 
residential it would be tenancy from month to month 
to be reckoned according to British calendar unless 
there is anything repugnant in the subject or con. 
text. See T. P. Act (1882), S. 105. A I R 1955 N U C 
(Cal) 5581. 


-S. 106 — Presumption of monthly tenancy — 

Building lease — Subsequent agreement raising rent 
and fixing term of lease rendered void for non-regis¬ 
tration -Lessee continuing in possession after expiry 
of lease — Presumption of monthly tenancy can be 
drawn in absence of contract to contrary, subsequent 
agreement being void. 

After terminating old lease a new agreement of 
lease raising the rent and fixing the term of lease for 
two years was entered into but was not registered as 
required under-the Transfer of Property Act. If the 
lessee continues in possession even after the expiry 
of two years period under the new arrangement a 
presumption of monthly tenancy can be drawn as 
there was no contract to the contrary for the reason, 
that the new arrangement was in the eye of law no 
contract at all. AIR 1952 S C 23, Foil. 1964 Ker L T 
455 : 1964 Ker L J 536. 

-S. 106—Tenancy not for manufacturing or agri- 

cultral purposes — Tenancy deemed to be monthly. 
1952 SCR 209, Rel. on. 1963 M PLJ (Notes) 77. 

-S. 106 — Tenancy of house — Presumption is of 

monthly tenancy — Rent note saying that Rs. 6 were 
paid tor a year -It does not show clearly tenancy. 

In the case of a tenancy of a house the presumption 
always is that it is a monthly tenancy unless there is 
something to the contrary. 

Where the rent note says that on the date of execu¬ 
tion Rs. 0 were paid as rent for the year, that does 
not show that it is a yearly tenancy. Rents are paid 
sometimes in a lump sum at the end of a year even 
though the tenancy may be a monthly one. 1952 
Nag L J (Notes) 165. 


_Ss. 106, 107 — Lease for residential purposes — 

Execution by only lessee—Validity. 

Where a lease for residential purposes though regis. 
;ered is executed by the lessee only but not by lessor 
it is not in accordance with the provisions of S. 107, 
ln d hence the document has to be completely ignored 
out *when the tenancy is the accepted position it 
would be governed by the presumption arising under 
he provisions o! S. 100, T. P. Act (1882). ILR (1959) 
Uut 296. 


S. 106— Presumption of monthly tenancy. 


W here the allegation is that a monthly rent is paid 
in respect of a tenancy for residential purposes and 
no case of tenancy at will is alleged the tenancy is a 
monthly tenancy. 19 Cut L T 29 j A I R 1953 Orissa 
245 (245) (Pt A) (Pr 5). 

-S. 106 — Landlord and tenant — Permanent 

tenancy — Presumption and inference of — Origin of 
tenancy not known—Long possession on uniform rate 
of rent without being evicted and devolution from- 
father and son—Inference of permanent tenancy not 
justified. See Tenancy Laws — C. P. Tenancy Act 
(1898), S. 3. A I R 1952 Orissa 165 (DB). 

-S. 106 — Usufructuary mortgage and lease back 

on monthly rent by executing unregistered kiraya- 
nama by mortgagor — Acceptance of rent by mort. 
gagee — Presumption as to monthly tenancy applies. 
See T. P. Act (1882), S. 58. AIR 1961 Pat 133 (DB). 

-Ss. 106, 107 — Absence of registration — Court 

cannot make out new contract for parties — Original 
terms of tenancy incapable of being proved—Tenancy 
is one from month to month — AIR 1943 All 279; 
A I R 1934 Pat 329, Diss. from. A I R 1955 NUC 
(Raj) 4072. 

——Ss. 106 and 107 — Guardian — Perpetual lease of 
minor's reserving aanual rent — Lease not executed 
by both parties — Presumption of monthly tenancy 
—If binding on minor—No sanction of Court obtain¬ 
ed — Effect — (Guardians and Wards Act (1890), 
S. 29. 

Held, on facts that the lease deed not having been 
executed in accordance with S. 107 could operate 
only as a tenancy from month to month by virtue of 
S. 100 and therefore no sanction of the District Judge 
under S. 29, Guardians and Wards Act was neces¬ 
sary for the lease. Therefore the widows as well as 
the minors would be bound by that monthly lease 
as it was within the competence of the widows to 
grant such a lease. A I R 1952 S C 23, Rel. on. A I R 
1957 Tripura 1 (4) (Pt F) (Pr 12). 


8 . Lease for agricultural or manufacturing 
purposes. 

-S. 106 (as amended'by U. P. Act 24 of 1954) — 

Termination of lease—Notice—Lease of shop found 
to be for manufacturing purpose — Such lease i» 
governed by S. 106—Notice of six months is required. 

In respect of a tenancy found to be one for manu¬ 
facturing-purposes, the rule of construction in S. 106 
of the Transfer of Property Act lays down that it 
would be deemed from year to year. Even though 
the parties tail to carry out their intention by having 
the terms of the tenancy reduced in writing and get 
it registered and no yearly tenancy has come into 
existence in law because of S. 107 of the Transfer of 
Property Act, yet as far as the applicability of S. 106 
s concerned, it is deemed to be from year to year 
jnce it is shown that the defendant took the shop in 
question for manufacturing purposes. And, therefore, 
or terminating the lease a notice of six months is 
■equired under S. 100 of the T. P. Act, (1882). AIR 
L952 S C 23, Rel. on.; A I R 1952 All 034 and A I R 
L930 Oudh 102 held not good precedents. 1964 All 
W R 575 « 1964 All L J 1033 : A I R l96o All 187 

1SS, 189) (Pr 5). 


-S. 106—Lease for manufacturing purposes. 

In considering whether a lease is for manufactur¬ 
ing purpose the Court must look to the original ,n - 
tention of the parties which can be gathered from 
the deed itself and not to the subsequent conduct of 
the lessee. If after taking a lease for a show-room 
the lessee, (a manufacturing concern) began to carry 
on any manufacturing operation upon the premises 
the lease fs not converted into one for manufacturing 
purposes. The very fact that the lease was only for a 
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period of one year indicates that the original inten¬ 
tion was not to let out the premises for manufacturing 
purposes. 1951 All W R (HC) 67 1 1951 All L J 154 s 
A I R 1951 All 396 (398) (Pt D) (Pr 6) (DB). 

• —S. 106—Goalpara Tenancy Act (1 of 1929), S. 4 
(10)—For purposes of being an under raiyat the land 
must be one as described in S. 4 (10) — Tenancy for 
residential purposes and for stacking timber which is 
commercial purpose—Tenancy is governed by Trans¬ 
fer of Property Act and not Goalpara Tenancy Act — 
Notice to quit should be under Transfer of Property 
Act and not under Goalpara Tenancy Act. See 
Tenancy Laws — Goalpara Tenancy Act (1 of 1929), 
S. 4 (10). A I R 1952 Assam 100 (FB). 

-S. 106 — Purpose of tenancy — Lease to a com¬ 
pany — Reference to recital in Memorandum and 
Articles of Association not proper for deciding such 
purpose. 

As regards the purpose of the tenancy granted to a 
company it is wrong to refer to the objects as recited 
in the Memorandum and Articles of Association be¬ 
cause in the Memorandum and Articles of Associa¬ 
tion! many objects may be mentioned, but a company 
may actually be doing a limited business covered 
by one only of the objects mentioned. Thus the 
actual business which was being done by the com- 
pany must be looked into for determining the object 
of the lease. AIR 1963 Cal 198 (203) (Pt G) (Pr 19). 

—S. 106—Lease for manufacturing purpose-Lease 

of premises for both building and repairing of 

coaches and motor cars—Lease is for manufacturing 
purpose* * 

!t is the dominant purpose of Ihe lease that should 

V?n 4 !S Slde ? ed t0 g ? vern th , e lease for deciding the 
kind of notice required under S. 100. Manufacture 

be understood ,n the Popular sense of making 

articles of trade and commerce by means of machi- 

fl° m i ha J P 01 ? 1 of , vi6w Preparation of sweet- 
meats, for sale done in a kitchen does not amount to 
manufacture. Similarly, printing Nvith a sra“ll Sre.s 

treatJd'fl * room f a dwelling house cannot also be 

treated as manufacturing, although the printing and 

making of magazines and boolrs In rotary ores, 

Sarfc 65 be re 8 arded as manufacturing V Where 
coaches and cars are both built and repaired the 

nan?in 8 ^ r ma “ ufac , ture should be taken as the domi- 
nant purpose. Coach building and building of bodies 

“ HciB S s o?';L buses . msy be oo i sidered «<&!£* 

be regarded l? 1 ! 8 SO r tbe leas ? s in such a case must 
noK«f ard j d as manu factunng leases, and so 15 dav<? 

be held°to he^ Wl ff? - a montb of each tenancy must 

(Pt I) (Pr 2 f) (DB,: 1Dg< AIR 1963 Cal 198 (204 > 


tVn.npJicT, ruom ? y othcer ‘or res 
tenant* , s f 0r manufacturing purpose. 

the premis^tte iS a hosier V factory in 

woSfd not make 

manufach?Hna d tlal ^ urpose * 11 would still be a 

IP-yAi HMagri ffS&sK# 

414 ■ 19 ; 84 A ^, 19 r 5 ^ al ? 20 ’ D‘sdng 60 Cal ^ N 
(Pt A) ?Prs 6,11)/ 265 ’ AlR 1962 CfllG0S ( fi 99, 010) 

tered lea^ft* tf d Manufacturing unregis- 
S. lOfl. 6 ** Nolico t0 terminate — Applicability of 


GOT 

Section 107, does not control S. 100 and, notwith¬ 
standing the former section, the latter will apply to a. 
manufacturing lease, whether registered or unregis¬ 
tered so as to make it a lease from year to year for 
purposes of that section (S. 106), terminable with a 
six months’ notice to quit, or, in other words, to 
control its duration and period of notice, in the 
absence of a contract or local law or usage to the 
contray. The lease will be a lease from year to year 
for the limited purpose of S. 100, that is, for the 
limited purpose of its duration and period of notice, 
the duration being until the notice expires. This will 
not raise any conflict with S. 107 : 54 C W X 5S- 
A I R 1952 S C 23, Rel. on ; In S. 116, the statute 
uselt indicates by necessary implication, that S. 106 
will apply to all leases covered by the statute, whe¬ 
ther under registered instruments or not, to supply 
;£V\ m,ssion as t0 duration and period of notice 
?? fal W N 29 , ILR (1959, 1 Cal 639 : A I R 1959 
Cal 181 (l8o, 186) (Pt B) (Prs 26, 27) (DB). 

What is° G _ LeaSC f ° r mflnufacluri °S purpose — 

A tenancy taken for starting a motor repair ‘work’ 

r.2,™ tor r . epai t riQg wor ^hop would not, even ordi-. 
nanly or pnma facie-and, certainly not, necessarily 
-be tor a manufacturing purpose. It would come 
within the latter part of S. 100 namely, "any 0 ?her 
purpose’ and it would be terminable on a fifteen 
. , a «- rt n °b ce (° Quit as contemplated therein I I R 

181°(186) (p a tC) 3 (pJ 33HDBL N 29 * AIR 1959 Cat ‘ 

tl^ S S * 106 ™ Sil m0Dths ’ not,c e—Right to - Condi- 

Unless a tenant proves that his tenancy is exclu¬ 
sively for agricultural or manufacturing purpose he- 
is not entitled to the benefit of six montVKe a" 

contempUted by the first half of S. 100. 97 CalVY 
1 : AIR 1957 Cal 198 (200):(Pt B) (Pr 5). L 1 

S T7et 1 S a ?.t C,UriDgPUrP0Se - of- 

The use of the word "manufacture" to describe 
the process of preparation of sweets though not un 
known is, generally speaking, not very appropriat 
f{° d as r a general rule it cannot be held that P prepa r a 
falSif «" W # eelnaeals would answer the test of^manu 

J' for purposes of Section 106 of Transfer o 

Property Act. Normally it does not. 

sssss 

paring the same in the disputed premises Thi 

sSiSESaSsaSSS 

tha*^wee^tmoat 1 shop X? ° f 

pose the disputed tenancy would not be helcUn h’" 
U ? 55, 2 Cal 

lSP«@s§ 

be a S leSs 6 e w^loh’^sTnT^liToS 0 ^ mUSt 

knoufthat’the & ^ ™ 

the time of the grant. If that is nTsWnSo of 
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• he subsequent user by tenant without agreement of 
the landlord will not convert it into one for manu¬ 
facturing purpose. AIR 1952 Cal 320 (322) (Pr 16). 

-5s. 106 and 107—Scope of—There is no conflict 

or contradiction between them. (Obiter). 

Obiter: Section 107 deals with the creation of a 
tenancy from year to year by act ot parties. Sec¬ 
tion 106 provides for the case where the lease is for 
manufacturing purposes but the contract between the 
parties is silent as to its duration. In such a case the 
law supplies the omission and enacts that the lease 
shall be deemed to be a lease from year to year. The 
attachment of this incident to the lease by operation 
of law is a very different thing from the creation of a 
lease from year to year by act ot parties. The two 
sections deal with entirely different matters and there 
is no conflict or contradiction between the two. 54 
Cal W N 58 t ILK (1952) 2 Cal 443 : AIR 1950 Cal 
23 (29) (Pt C) (Pr 23) (DB>. 


-S. 106 — Plaintiff takiog some hnd on non-agri- 

cultural lease from uncles and subleising some to 
defendant for residential purposes — Upon death of 
uncles plaintiff inheriting their interest and amal¬ 
gamating them with some non agricultural holding 
inherited by him from father — Defendant held did 
not become under-raiyat, within the meaning of 
S. 4 (3), Bengal Tenancy Act, sub-leasa being non* 
agricultural at inception — Notice under S. 106 held 
valid—Bengal Tenancy Act (8 of 1835), S. 4(3). 54 Cal 
W N 149 : ILR (1950) 2 Cal 268 : AIR 1950 Cal 20 
(22) (Pt A) (Prs 7, 9) (DB). 


-S. 106—Agricultural tenancy — Statute does not 

apply in terms—Equitable principle contained in it 
may apply— Interpretation of statutes. 

Where a particular statutory provision applied in 
terms, the pariies can invite the Court to decide, 
'whether it is mandatory or directory. But where a 
statute as such has no application, but the Court still 
acts on its principles on the ground of equity 
and good conscience, it should only see whether 
there is substantial compliance. It is, as if they are 
applicable as broadly d-rectory principles. I960 Jab 
L J 998 : 1961 M P L J 398. 

_S. 106 —Lease of plot of land for carrying on 

groundnut business — Not one for manufacturing 
purposes — Six months’ notice expiring with end ot 
year not necessary. (1964) 74 Mad L VV 638 : ILR 
(1961) Mad 976 : (1961) 2 Mad L J 435. 


_Ss. 106 and 117—Agricultural lease — Provisions 

as to notice are applicable on grounds of justice, 
equity and good conscience—But it is enough if the 
notice is in fact reasonable. 

Though Ss. 105 to 116 are not applicable as such 
to agricultural leases they would be binding as rules 
of justice, equity and good conscience. But under 
S. 117 the provisions as to notice contained in S. 106 
are not ‘proprio vigore’ applicable to agricultural 
leases. It is enough if the notice is in fact reasonable 
—(Notice held reasonable). Case law Ref. 65 Mad 
7 W 172 s (L952) l Mad L J 227 : I L R (l9o3) Mad 
31 , AIR 1953 Mad 884 (888) (Pt D) (Pr 18) (DB). 


_S 106—Lease for manufacturing purposes — In 

determining whether the lease is for manufacturing 
purposes, the Court has to ascertain the intention of 
the parties as appearing from the recitals in a deed, 
if available and not from the subsequent user and 
conduct of the lessee - Evidence indicating that the 
defendants were monthly tenants — I hat also is 
circumstance leading to the conclusion that the lease 
was not for manufacturing purposes. AIR 19o_ Lrl 

320 Rel. on. AIR 1964 fat 214 (221, 222) (Pt D) 
(Pr 14) (DB). 


9. Reservation of yearly or monthly rent. 

-S. 106-Tenancy month by month-Provision for 

payment of rent by the year as a term of the tenancy 
is possible. See Houses and Rents—U. P. (Tem.) 
Control of Rent and Eviction Act (3 of 1947), S. 3 
AIR 1964 All 210. 

iOverruled on another point in AIR 1905 All 498 
(FB). 

—-S. 106 — Reservation of annual rent does not 
make tenancy an annual tenancy — It is purpose of 
tenancy which determines period of notice. AIR 
1955 NUC (Assam) 1294. 

-Ss. 106, 107 — Unregistered lease though yearly 

rent reserved—Effect. 

Though a yearly rent is reserved, if there is no 
registered document as is required in such a case 
under S. 107, it must be held that though the inten¬ 
tion may have been to create a lease from year to 
year, that intention was not expressed in proper legal 
form and so it cannot be given effect to and tne 
Courts must proceed on the basis that there is no 
valid agreement between the parties and consequent¬ 
ly the rights of parties will be regulated by the law 
a« provided in S. 1C0 as if no agreement existed at 
all. 

The tenancy not being for agricultural or manu. 
facturing purposes must be held to be one from 
month to month and terminable by a fifteen days’ 
notice expiring with the end of the month of the 
tenancy. 

It is not permissible for the Court to fill up the 
lacuni in evidence in a matter of this nature by 
surmising. A I R 1952 S C 23, Foil. 59 Cal VV N 
526 : 95 Cal L J 165 i I L R (1956) 2 Cal 622 : A I R 
1955 Cal 495 (496) (Prs 2, 3) (DB). 

-S. 106—Annual payment of rent—Tenancy whe¬ 
ther annual or monthly. 

The mere payment of rent annually would not 
make the tenancy an annual tenancy, if there are 
clear indicalions to show that the rent is calculated 
on a monthly basis. A I R 1919 Cal 529, Disting. 
21 Cut L T 231 1 A I R 1956 Orissa 95 (95) (Pt B) 
(Pr 5). 

-S. 106—Annual rent fixed — Tenancy is not from 

month to month merely because a house stands upon 
the holding. 18 Cut LT117i AIR 1951 Orissa 
262 (264) (Pt E) (Pr 9). 

-S. 106 — Lease on annual rent — No registered 

document — Tenant is tenant at will—Tenancy com¬ 
mencing from before Transfer of Property Act — 
Tenancy is not tenancy at will. 18 Cut L T 117 i 
AIR 1951 Orissa 262 (264) (Pt F) (Pr 9). 

_Ss. 106, 107 — Monthly tenancy—ReDt collected 

yearly— Filteen days notice is valid. AIR 1965 Pat 
311(313) (Pt C) (Pr 5) (DB)i 

_S. 106 — Tenancy from month to month—Lease 

of shop without any term — Reservation of annual 
rent _ Termination of, by notice to quit in accord¬ 
ance with S. 100 is necessary to terminate lease, 
when T. P. Act is applicable. AIR 1955 NUC 
(Sau) 983. 

10. Lease from year to year. 

_S. 106—Notice — Lease for one year—Notice to 

quit. 

Where the lease of a land was only for one year, 
the defendant had stipulated to give back the tana 
after the expiry of one year, and there was nothing 
on record to show that the plaintiffs had treated the 
defendant as a tenant holding over and they neither 
received any rent from him nor did any act indicat¬ 
ing their intention to accept him as a tenant holding 

over: 
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Held, io the circumstances of the case that no 
separate DOtice to quit was necessary as the lease was 
for a specific period of one year. 1957 AndhLT 
857 : (1957) 2 Andh W R536. 

-Ss. 106. 107 — Lease for manufacturing purpose 

—Lease not registered — For purposes of S. 106 it 
must be deemed to be lease from year to year. 

Where the lease is in fact for a manufacturing 
purpose even though there is no registered lease deed 
by which the lease was created, it must be deemed 
to be a !ea;e from year to year for the purpose of 
the notice under S. 100 and 0 months’ notice ending 
with the year of tenancy is necessary. AIR 1959 Cal 
lSL, Rel. on; A I R 1952 Cil 3i0, Diss. from. A I fl 
1963 Cal 19S (204) (Pt J) (Pr 22) (OB). 

11. Lease from month to month, 

-Ss. 106, 107 and 110 —Unregistered lease—S. 110 

does not apply — Monthly tenancy under S. 100 is 
created. AIR 1955 N U C (Aimer) 4791. 

—-S 106-Monthly tenincy — Notice of ejectment 
—Sufficiency. 

Where the notice required the defendant to vacate 
the shop ‘on 20th ot the month or oo aoy date on 
which the defendant considered that the month of 
his tenancy expired/ 

Held, that it left entirely to the defendant to 
decide on which date the month of his tenancy ex¬ 
pired and he could leave the shop on any month 
expired. The defendant could not in the circum¬ 
stances say that he was prejudiced in any way by 
not getting sufficient notice to vacate the shor* 

32, Affirmed; A I R 1949 All 173, Foil* 

ln-1 A L j 804 1 1957 All W R <H C) 78S AIR 
I95S All 774 (774) (Pt B) (Pr 5) (DB). ' ‘ R 

S. 166—‘For any other purpose.’ 

Where the tenancy is for 'residential and manufac- 
Junng purposes as distinguished from ‘manufacture 
ing purposes these 'mixed and multiple purposes’ 
would take if outside the earlier clause aed bring it 
within the later residuary clause 'for any other our 
pose.’ AIR 1952 Cal 320, Foil 93 r i m 
AIR 1955 Cal 169 (172) (Pt F) (Pr 19). L 1 3 ° 4 * 

Zr%‘} 0 ? - Monthly tenancy nature of, indicated 

fils N uc (o3”refl" cy Act (19 ’ 0) ' s - 34 (2) ' AI ® 

—s. 106—Suit for ejectment-Notice to quit. 
Absence of lease on record to show from which 

particular date of the month tenancy commenced— 

month 1 aVJL ra,5ed by de fond»nt as to what was the 
” J ? °. f tenancy or on which particular day of the 
month tenancy had commenced. JAlso defendant 
M V8tSiD « ,n wr ltten statement right of plaintiff 

s&ir “a.-iasb-m 

the case of a lease of a godown to a co onnra 

&ed « ,! f ° n “■•Mr «« le“e h« ?o b ; 

notice as S X”ed\?s t %T?! h p. , r. ,n fn I ?h a by h a 

Vey C of tha?*? notice , the ™ere handing over of the 
godowDt ° the laudtord would not ,“ml 

W £ ranTTho U ^% tsnaat ™-ld be lUble to 
the key when il™ d ,°lk Wa \ not *>ouod to accept 

aS":«s:issaws: 


S. 106—Tenancy from month to month — Agree¬ 
ment to pay rent periodically—Validity. See Houses 
and Rents — Madras Buildings (Lease and Rent Con¬ 
trol) Act (15 of 1949), S. 7 (2). AIR 1954 Mad 1010. 

--S. 106 —Nature of tenancy — S an annual ten¬ 
ant — D just occupying and continuing after S and 
paying rent as paid by S—Landlord unable to show 
agreement of annual tenancy — Tenancy is monthly 
one—Houses and Rents— C. P. and Berar Letting of 
Houses and Rent Control Order, 1949, Cl. 13 (3). 

In the absence of any express agreement the ordi¬ 
nary law is that the tenancy will be presumed to be 
from month to month. 

S was an annual tenant of the premises and D just 
went into occupation and continued there when S 
disappeared from the scene and kept on paying rent 
as S would have paid. The Rent Controller, in a 
previous application by the landlord to eject S on 
the ground that sub-tenancy had been in favour of 
D. held that a kind of tenancy had been created by 
acquiescence and knowledge of the landlord. The 
landlord made another application to eject D on the 
ground of failure to pay annual rent in advance. 
^ landlord was unable to prove any agreement 

WIlQ Ui 

Held, that the onus lay on the landlord to prove 
the agreement and that in the circumstances the 
tenancy must be presumed to be a monthly on* 
1952 Nag L J (Notes) 62 (DB). ,y ° De - 

—S 106-Monthly tenancy-Rent collected yearly 

/Tf«, te ^°^ days notice “ vaIid * AIR 1965 Pat 311 
(313) (Pt C) (Pr 5) (DB). 

—S. 106 — Monthly tenancy - Irregular payment 
of arrears of rent — Implied agreement to pay rent 
annually cannot be inferred. See T. P Act flSftSa 
S. 105. 1961 Raj L W 642. Act (1882 >’ 

-V 0fl r £! 0I ? th 10 mond »’ ~ Monthly tenancy 

»u?b r ca°e. “ dU C * leDdar ~ Notice <® vacate % 

The words ‘month to month’ or ‘vear tn ™ 
tionad in S. lOd T. P. Ac, can be Hindi year or 
Bengali year or the English year, as the case mav ho 
Hence, when the tenancy is from month y b *t* 
according to tbe Hindi calendar the notion* 
iog to S. 100, in the absence of a contrae^h ' 
contrary, should be for vacating on the date on 

of ^^Pwi^uraTter-XtldoTo?- 1 - 6 -? 
rent - Termination of by notice SS aQDUal 

ance with S. 100 is necessarv to J - *“ ac , c0rd - 
where T. P. Act is applicable, AIR 1955 NUC (SSJ 

12. Possession under invalid lease - 
Presumption. 

?orrer m i 0 oab7o L oT 8 no O Lo OU on efeidT'^ 

for indefinite period - Art L,ase is 

( l899 )- applies. See Stamp Act ( 1899 ) V a Act 

AIR 1901 Andh Pra 1 (FB). U 9} ’ Art 35 < a ) <0- 

subsequently"nwUh^he^iewoV-^LiabilT? f f °h d 
lessor and the leisee to me*™SwfiN « l'* .°1 tbo 
owner —Mesne profits —Basi* % r, S**NuI 

(1903), S. 35, o. 20, £ 12) ’ ° f ngbt ~‘ CM > P- C. 

In a suit filed on 2lst January 1943 fn. . 
and for recovery of profits nact for ^tuent 

tiffs, as the Uwf;i P oin«s 0 , d ^ ur r P> ain - 

(patta to the same having been IssuedV 8 ? 1 ? ! lQd 
their favour by the 1st dafnnrL n * S r^ ed 0ng ^ J,c * c In 

tioned the lease dated 7th 8^*^1944." 
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first defendant Government in favour of defendants 
2 to 4 for three years in respect of the same land. 
The 1st defendant Government admitted the title of 
the plaintiffs to the suit land but pleaded that by ao 
unfortunate mistake they were included in the lease, 
that on their being appraised of the mistake they 
caused a survey and check-measurement of the lands 
and directed on 25th February 1947 immediate ex¬ 
clusion of the suit lands from the lease and that 
they are prepared to hand over the rents received by 
them under the lease from defendants 2 to 4 and 
that they are not liable to any of the claims prayed 
for in the suit. Defendants 2 to 4 while denying the 
title of the plaintiffs to the suit land pleaded lawful 
possession under the lease and even after the expiry 
of the lease contended that they were tenants hold¬ 
ing over and in bona fide possession, that they have 
not received any notice to quit and that the claim of 
the plaintiffs for mesne profits is against them was 
not sustainable and in any event was highly 
exaggerated : 

Heidi the rights of the plaintiffs to claim mesne 

S rofits depends upon whether the possession of the 
efendants was wrongful from the inception, i. e., 
from the date of the lease. So far as the 1st defen¬ 
dant is concerned he can be regarded as being in 
wrongful possession in the sense tnat he was taking 
the rent from the other defendants, though he was 
not entitled to do so. The 1st defendant therefore 
cannot retain the rent which is not legitimately his 
and has to disgorge himself of it. There is no basis 
for holding the 1st defendant a trespasser and make 
him liable jointly along with the other defendants 
for profits on the calculation of what defendants 2 
to 4 got out of the land. The measure of damages in 
this respect can only be profits received by 1st defen. 
dant or which might have been received by him 
with due diligence, 

Held further, it is difficult to look upon defen¬ 
dants 2 to 4 as trespassers. They were inducted into 
possession by the first defendant as lessees in the 
year 1944. At the time of the lease it was thought 
by all the parties concerned that the legal title to 
the lands existed in the Government. 

The theory of “relation back” — wrongful posses¬ 
sion from the inception can have no application to a 
case like the present where the title of the plaintiffs 
was not recognised on the date of the lease. 

The plaintiffs before they could succeed in their 
claim for mesne profits should prove that they made 
a formal claim. Defendants 2 to 4 could not be 
viewed as trespassers from the time of their lease. 
It is only after the title of the plaintiffs to the suit 
lands has been accepted that their possession should 
be regarded as wrongful, i. e., after 25th February 
1947 and they will be liable to pay mesne profits 
from that date. (1954) 2 MLJ (Andhra) 141 i 1954 
Andh L T (Civ) 12S « AIR 1955 Andh 30 (3/, 38, 
39, 40) (Pt A, B, C) (Prs 6, 11, 13, 14, 1G). 

_Ss. 10G, 107 — Lease for five years not signed by 

lessor may be valid for purposes of Registration Act 
but the Transfer of Property Act would not recognise 
it as lease unless it is made in the manner laid down 
in S. 107. See T. P. Act (1882), S. 10/. AIR 19o9 

Assam 57 (DB). 

_S. 106—Annual lease for residential purposes— 

Deed invalid and unenforceable—Lessees continuing 
in possession-Monthly tenancy—Notice determining 

lease not expiring with the end o the “° 9 jh of 
tenancy — S. 106 is not satisfied. AIR 19o5 N U G 

(Assam) 2810. 

_Ss. 10 t t 107 and 111 (g) — Registered Kabuliat 

signed by lessee is invalid as lease — Possession under 
such lease and acceptance of rent by landlord 
Lease by operation of law is created — Provision tor 


re-entry for breach of condition .against alienation 
contained in Kabuliat attaches to such lease—Breach 
of condition — Notice under S. Ill (g) not given — 
Decree for possession cannot be passed—(Registra¬ 
tion Act (1908), S. 49)-(Evidence Act (1872), S. 91)— 
(Tenancy Laws — West Bengal Non-Agricultural 
Tenancy Act (1949), Ss. 9 and 88). AIR 1960 Cal 40 
(43, 44) (Pt B) (Prs 16 to 18,20). 

-Ss. 106, 105 — Possession under invalid lease— 

Rent accepted—Nature of tenancy indicated-Notice 
to quit — Validity. See T. P. Act (4 of 1882), S. 105. 
AIR 1953 Cal 349 (DB). 

-Ss. 106 and 105 — Possession under invalid lease 

—Registered lease granted by Administrator of super¬ 
seded municipality who had no power to grant such 
lease—Lease invalid — Permission to construct build¬ 
ings granted subsequently by the Municipal Com¬ 
mittee regularly constituted — Payment and accep. 
tance of stipulated rent from lessee by such munici¬ 
pality for a number of years—Relationship of landlord 
and tenant is created by necessary implication — 
Tenancy must be held to have continued on terms 
contained in lease deed See T. P. Act (4 of 1882), 
S. 105. AIR 1961 Madh-Pra 324 (DB). 

-S. 106 — Yearly tenancy not registered — Effect. 

See Houses and Rents — C. P. and Berar Letting of 
Houses and Rent Control Order (1949), Cl. 13. AIR 
1960 Madh-Pra 124 (DB). 

-S. 106—Tenant lessee under compulsorily regis. 

trable document but unregistered—Landlord apply¬ 
ing for eviction under Rent Control Act after serving 
notice demanding possession within 7 days — Appli¬ 
cation cannot be dismissed for absence of notice 
under Section. 

Where the landlord filed an application under the 
Mysore House Rent and Accommodation Control Act 
for the eviction of a tenant who was a lessee under a 
compulsorily registrable document but which was 
not registered, after serving on him a notice demand¬ 
ing possession within seven days. 

Held, that his application was not liable to be dis¬ 
missed on the ground that it was not preceded by a 
notice terminating the tenancy as prescribed by 
S. 100, T. P. Act. 1901 Mys L J 712, Disting; AIR 
1901 S C 1007, Ref. to. 

A person in occupation of a property under an un¬ 
registered but compulsorily registrable document did 
not become a monthly tenant who would be pro¬ 
tected by the provisions of S. 100, even if rent was 
paid by him and it was accepted. AIR 1901 Pat 350, 
Diss. from. 

Whether it was correct to treat the tenant in such 
a case as a mere licensee or a tenant-at*will a notice 
under S. 100 was not necessary to terminate the 
tenancy. A tenancy at will could be terminated by 
any act which was inconsistent with the will to con- 
tinue the tenancy. A demand for possession such as 
the one made in the case being an act inconsistent 
with the will to continue the tenancy was sufficient 
to terminate the tenancy even without the issue ot 
the notice prescribed by S. 100. AIR 1925 Cal 1171 
and AIR 1943 All 279, Ref. to. ( 1963 ) 2 Mys L J 

494. 

-Ss. 106. Ill and 116 - Lease invalid - Lessee 

entering into possession under lease—Nature of pos¬ 
session—Necessity of notice. 

Where a lease for a term of years or of perpetuity 
is granted but it is invalid, and the lessee enters mt<> 
possession under such a lease, a tenancy inay ainso Iay 
implication from the payment of rent by the tenant 
and its acceptance by the landlord and ® 
tion of a yearly or monthly tenancy under S. 100 may 

be drawn in such cases. The lessee can neither be- 
regarded as a tenant-at-will or a tenant at sufferance- 
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The lessor is not therefore entitled to possession of 
the property unless the lease is determined in any 
one of the ways enumerated in S. 111. ILR (1956) 
Nag 10 :1955 Nag L J 742 : AIR 1955 Nag 306 
(311, 312) (Pt H) (Prs 22, 23, 25) (DB). 

• — Si. 106,105, 108 (b), 112—Possession of lessee 
under void lease—Lessee paying rent—Effect—Dura- 
tion of tenancy has to be determined on basis of 
S 106 — Acquisition of permanent tenancy by pres¬ 
cription. See T. P. Act (4 of 18S2), S. 105. AIR I960 
Pat 344 (FB). 

-S. 106—Lease—Possession of part of leasehold — 

Constructive possession of whole — Applicability of 
doctrine—Person in possession under invalid lease — 
Status of—Nature of possession—Right to claim con. 
structive possession of entire leasehold. 

The doctrine of constructive possession of the 
entire lands in a leasehold by proving possession of a 
part can be pressed in aid only by a person who has 
the legal title vested in him in the lease-hold. A per¬ 
son in possession under an invalid lease is a mere 
trespasser and such a person caunot invoice the aid of 
the principle of constructive possession of the whole. 
The possession of a trespasser is limited to the lands 
which are actually in his possession. AIR 1951 Pat 
160 (163) (Pt B) (Pr 9) (DB). 


13. Notice to quit—General principle}. 

See also Note 20. 

~S. 106—Delhi and Ajmer Rent Control Act (1952), 
Ss. 13 (1), 38 — S. 13 is not inconsistent with S. 100 
T. P. Act-Court is not entitled to pass ejectment de¬ 
cree, even if landlord has qualified himself for decree 
under general law-Right to eject under S. 106. T. P. 
Act has to be established — Notice under S. 100 is 
therefore necessary — Notice under S. 100, T. P. Act. 
See Houses and Rents —Delhi and Ajmer Rent Control 
Act (38 of 1952), S. 13 (1). AIR 1955 N U C (Ajmer) 
4734 (a). 


S. 108 — Agricultural tenancy—Service tenure 
Resumption of — Tenure holder is entitled to noti 
before resumption—Absence of notice—Istimrardar 
not entitled to decree for possession. AIR 19! 
NUC (Ajmer) 4754. 

-Ss. 106, 116 — Tenant holding over — Notice 
quit—Contract to the contraiy. 

A let his premises to B on 27th August 1940 for oi 
year. The lease provided that either party mig 
terminate the tenancy after one month’s notice 
gave notice to B on 4th November 1942 requiring hi 
to quit the premises on 4th December 1942. B w 

warned that if he did not vacate he .would be liab 
to pay rent at enhanced rate. 

Held that though the special contract as to noth 

abrogated the first rule in S. 100 regarding 15 day 

notice still the notice had to comply with the secor 

rule in that section and was invalid as it did not e; 
pire on the last date of a month of the tenancy 

2 i e u Qant ^ojding °v®r after the eipiry of or 
year and he must be deemed to be holding over o 
the same terms as were laid down in the origin 
lease. AIR 1950 Ajmer 79 (80) (Prs 0,7) 

-S, 106 — Notice to quit—Validity—Notice to fc 

■ c i ,q„ i i . * . | . e t in notice thi 

fill ^ t DOt paid w,thm one month landlord woul 

“I *“it for rent and eviction - Condition held m 
vague-Contingency and condition distinguished - 

Rents — u. P. (Temporary) Control ( 
Rent and Eviction Act (3 of 1947), S. 3 (1) (a). 

A notice stating that the tenancy shall stand tei 
minated if the tenant does not pay rent within on 
month of its receipt is valid under S. 108. 

__ j n ° tic6 J*ke any other document has to be rea 
and interpreted as a whole. No particular words ai 


prescribed for a notice under S. 100, T. P. Act. But 
it is well settled that the notice to quit should indi¬ 
cate with reasonable clearness and certainty an 
intention on the part of tha person giving it to ter¬ 
minate the existing tenancy at a certain time. A 
notice, therefore, must not be vitiated by uncertainty 
or vagueness with regard to the intention of the 
person giving it. A conditional notice is invalid 
only if ;the condition contains this element of uncer¬ 
tainty or vagueness, that is, if the condition is of 
such a nature that it makes the intention of the 
person giving it vague or uncertain. [Observations 
in Mulla’s T.P. Act, 4th edition, p. 019, commented 
upon.] 

A notice would be bad if it is to take effect on a 
contingency, but a contingency is different from a 
condition which is certain and clear. 

The difference between a notice based on an uncer¬ 
tain contingency and a notice terminating the tenancy 
unles the tenant pays up the arrears of rent is based 
on principles of equity and justice. The former type 
of notice places the tenant in an unfair position as 
he would not know, on the receipt of the notice, the 
precise fate of his tenancy and.would be faced with 
the difficult problem of staying or finding accom¬ 
modation elsewhere. But a Dotice terminatir g the 
tenancy unless he pays the rent does not depend 
upon any event or contingency outside the control of 
the tenant. It is entirely within his power to make 
the notice infructuous by promptly paying the rent. 
A notice stating that the tenancy shall stand termil 
nated unless the tenant pays arrears of rent within 
the prescribed period is really a notice terminating 
the tenancy with a proviso in the tenant’s favour 
that it shall stand automatically waived on payment 
of rent. A tenant cannot object to the validity of a 
notice which leaves nothing uncertain but gives 

him an option to treat the notice as waived on oav- 
ment of rent. 1 


A combined notice demanding rent under S. 3(1) 
(a) of the U. P. Control of Rent and Eviction Act 
and terminating the tenancy unless the rent is paid 
contains a conditional notice under S. 100, T P. Act 

RefV. M L Va , Ii 2 d 9 8 . (189S) ' L R 22 ^ 


17 • To c - r \V. emporary > Control of Rent ant 

Eviction Act (3 of 1947), S. 3;- Intention to termi 
nate tenancy, upon failure to pay arrears within om 

I l ll ® nll0n . t0 terminate is to be gatherec 
from the whole notice. 

The nature and purpose of the notice must b 
no/frnm in* read J Dg ‘j 10 doc . umen t as a whole ant 

not from any words read out of context or from am 

WheraThiundfn^ 6 ,an 8 ua S 0 of a solicitor 

#n nif a lh ?i! “ 0r d war f ns the lanaQt tha t if he fail 
to clear the arrears of rent within a month of th« 

receipt of the notice he will be liable to eiectmen 

tha J ev0nt he ^ust ^eat the notice as a 4, lega 

rh iM d i vaca j? tha J accommodation within 8 t 
^ fs dear that the demand that the tenan 
should vacate the accommodation signifies the ter 
minahon of the tenancy and the words ‘ legal notice” 
could only refer to a notice under S. 100 of the 

AIR19 e 0 r o°A 11 47°7 Pe n- y > Ac f* i 5 1 5 1980 AH 544 anc 

(Vt R A 1 ) 9 (Pr3). 477,DlSt * AIR 1963 A11 366 <367] 


■hUnir vuuairuea Jioerany— i\o 

stating that if tenant thought that tenancy c 

menced on some other date he might vacate 

corresponding date - Notice not Zfue and* 

The Transfer of Property Act Dreserihas nn f 
of notice nor any particular words Tha nMaot 

aawaiaSaH 


612 TRANSFER OF PROPERTY ACT (1882), S. 108, Note 13 


be liberally construed. The real point in such cases 
is that the person on whom the notice is served 
should understand that his tenancy has been termi¬ 
nated and he is required to vacate at the end of the 
period of the tenancy. It the tenant attacks the 
notice on the ground of vagueness he must show that 
its defective language caused him to misunderstand 
its nature. 

Where the notice given by the landlord said "or if 
you think that the tenancy commenced on some 
other date, you may vacate the land on the corres¬ 
ponding date.” 

Held, that the notice was not indefinite and vague 
and was valid. A I R 1949 All 173, Rel. on. 1963 
All W R (HC) 132 : AIR 1963 All 54 (54) (Pr 4). 

-S. 106 — Notice to quit—Copy of notice filed in 

suit for ejectment — Copy containing no signature 
of landlord — Presumption is that copy is the true 
copy of original — Onus is on landlord to prove that 
original notice contained his signature — Obiter — 
Evidence Act (1872), Ss. 101-104. AIR 1960 All 410 
(412) (Pt B) (Pr 19). 

-S. 106 — Notice —Service of—(Houses and Rents 

— U. P. (Temporary) Control of Rent and Eviction 
Act (3 of 1947), S. 3). 

A notice under S. 106 will not be dependent on 
the existence of permission under S. 3 of Act 3 of 
1947. It can be given before the permission simul¬ 
taneously on the same date when the permission is 
sought, and accorded, or after the permission has 
been granted. ILR (1954) 2 All 48 and 1950 All L I 
787, Rel. on. ILR (1959) 2 All 284 : A I R 1960 All 
211 (213) (Pt A) (Pr 15) (DB). 

-Ss. 106 and 111—Nolice to determine tenancy — 

Notice to quit—Distinction. 

Where on the failure of the tenant to vacate the 
premises as required by an earlier notice, the land¬ 
lord gave him another notice which did not convey 
to the tenant his intention to terminate the tenancy 
but actually claimed damiges for the period which 
began alter the earlier termination of the tenancy 
an 1 was to end on the day on which the tenant was 
called upon to vacate the building and deliver pos¬ 
session to the landlord : 

Held, that the subsequent notice was not a notice 
to determine the tenancy but was a notice to quit 
which satisfied one of the requirements of S. 111. 
I L R (1958) 2 All 1 » AIR 1958 All 729 (731) (Pt B) 
(Pr 6) (DB). 

-Ss. 106 and 111 (h)—Notice to quit — Notice by 

landlord to vacate rented property—Elfect indicated. 
I L R (1958) 2 All 1 : AIR 1958 All 729 (731) (Pt D) 
(Pr 6) (DB). 

_S. 106 —House leased for ten yearsy Yearly rent 

reserved — Termination of lease — Notice to quit — 
Notice held defective—Eviction held could not be 
decreed. 

Held, (1) that the agreement which evidenced the 
lease as well as the oral statement of the plaintiff 
indicated that the lease was from year to year and 
that the rent was payable for the year and not from 
month to month; (2) that there was no custom or 
express contract or special circumstances which made 
it appear that the rent was payable at any period of 
time except the last dale of the year for which it 
became due, 27 Mad 143, Rel. on. (3) that no rent 
was due on 30th October, 1950 and that therefore the 
notice issued by the p'aintitf on that date for the 
payment of arrears within one month was a wholly 
intructuous notice; (4) that rent having become due 
on 31st December, 1950, the only notice that was 
given after this date was the notice of 4th May, 1951; 
( 5 ) that as in law the tenant must have - a full period 
of one month before he could be sued for eviction 


and as in the present case the suit was instituted 
within one month from the date of the notice, no 
decree for eviction could be passed. ILR (1954) 2 All 
48, Rel. on. AIR 1956 All 203 (205) (Prs 5, 6) (DB). 

-S. 106—Notice to vacate house—Validity of. 

A notice requiring the tenant to vacate the house 
on the 26th of the month or on £any date on which 
the tenant considers that his tenancy expires is a 
valid notice as it permits the tenant to vacate the 
premises immediately after the expiry of the month 
of his tenancy. AIR 1949 All 173, Foil. 1951 All 
VV R (HC) 541 :1951 All L J 24 i 1951 R D (H C) 
348 : AIR 1952 All 32 (33) (Pt B) (Pr 3). 

-S. 106 — Proper notice under in case of monthly 

tenancy. 

A notice requiring a tenant to*vacate the premises 
on a date immediately following the date of the 
expiry of the monthly tenancy is a notice which 
complies with the provision of S. 108 of the Trausfer 
of Property Act. 1951 A W R (HC) 121 : 1951 All 
L J 285. 

-S. 106—Notice to quit—Requirements of validity 

—Period of determination of tenancy —General form 
—Commencement of tenancy — Burden of proof — 
(Evidence Act (1872), Ss. 101-104). 


The two requirements of the validity of a notice 
under S. 100. T. P. Act. are — (1) that the notice 
should expire by the end of the month of the tenancy 
and (2) that filteen days’ clear notice is to be given 
to the tenant to vacate the premises. No particular 
form of the notice has been prescribed. If the tenant 
knew the commencement of the tenancy and if the 
notice states that he has to vacate alter the expiry of 
the next month of the tenancy, the tenant could have 
very well known the date by which he had to vacate 
the premises. 

By merely putting a date which is subsequently 
found to be incorrect, it cannot be said that the 
notice becomes valid and by merely putting the 
notice in the general form without an erroneous date 
put down in the notice as an alternative will not 
make the notice any the less valid. 

Although in the absence of evidence by the land¬ 
lord to*show when the year or month of the tenancy 
commenced, his suit for ejectment must fail, the 
question of burden of proof loses its importance 
when both the parties have led evidence and on 
consideration of that evidence the Court below has 
come to the conclusion : Case law reviewed. ILR 
(I960) 12 Assam 1. 

_S. 106—Notice to quit—Validity of notice—Onus 

is on plaintilf landlord to prove that notice is valid. 
AIR 1955 NUC (Assam) 2833. 


_S 106 — Agreement of lease —Construction—;On 

jonstruction, notice terminating lease held valid. See 

r P Act (1882), S. 105. AIR 1955 NUC (Assam) 


S 106 — Notice — Validity — Case on facts. See 
inev laws — Bombay Tenancy and Agricultural 

lIlLy ldW o e% a TTD /IQCQt Rrtrv* GQG 


-Ss 106, 108 (p) — Notice under S. 13 (0), W. B. 
mise; Tenancy Act (1950), can be combined with 
ce to quit - Stating of grounds for ejectment in 
ice, not necessary — Per Sen.J. See Houses and 
fr _ West Bengal Premises Tenancy Act (12 of 
0), S. 13 (0). AIR 1965 Cal 408 (DB). 

-Ss. 100 and 114 - Relief against forfeiture- 
ant’s defence against delivery of possession struck 
under S. 17 (3), West Bengal Premises Tenancy 
for failure to deposit and payment - Tenant can 
challenge service, validity and sufficiency of 
ce to quit and claim and qualify for relief under 
114 of T P. Act. See Houses and Rents - West 
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Bengal Premises Tenancy Act (1950), S. 13. AIR 1965 
Cal 398. 

—S. 106 — Notice to quit mentioning only portion 
of premises of which possession was demanded — 
Validity. 

Notices to quit, though not strictly accurate or 
consistent in the statements embodied in them, may 
still be good and effective in law, the test of their 
sufficiency is not what they would mean to a stranger 
ignorant of all the facts and circumstances touching 
the holding to which they purport to refer but what 
they would mean to teuants presumably conversant 
with all those facts and circumstances, and further, 
they are to be construed, not with a desire to find 
faults in them which would render them defective, 
but to be construed ut res magis valeat quam pereat. 
45 I A 222, Foil. 

The notice to quit referred to the defendant’s 
tenancy under the plaintiff as one in respect of the 
first floor fiat of premises No. 4 Moira street, inclusive 
of furniture, crockery, etc. and demanded possession 
of the said first floor fiat and it expressly mentioned 
the rental aa Rs. 500 per month. It did not, of course, 
specifically, or, in express terms, mentiou the garage 
and the godowns in the ground floor which also were 
admittedly part of the defendant’s above tenancy 
under the plaintiff- 

Held that the description of the said tenancy in 
manner aforesaid was sufficient to attract the said 
garage and godowns in view of the express mention 
of the rental of Rs. 500 per month in the light of the 
substantially similar description of the defendant’s 
tenancy in the previous correspondence between the 
parties. Further, the notice to quit was, at the worst, 
ambiguous. It obviously intended cessation or termi¬ 
nation of the defendant’s tenancy under the plaintiff 
of Rs. 5U0 per month, though purporting to demand 
possession only of the first floor flat and not expressly 
of the garage and godowns in the ground floor which 
admittedly were part of the defendant’s said tenancy. 
The ambiguity, however, could not have misled the 
defendant. Therefore, the notice to quit was a good 
and valid notice which duly terminated the defen- 
dants tenancy. AIR 1953 Cal 585. Ref. on; 57 :Cal 10 
and 68 Cal L J 481, Dist. ILR (1959) 1 Cal 404. 

—--S. 106—Commencement of lease. 

Where a long series of dakhilas show that rent has 
all long been paid for one or more full years, and, 
in making such payment, the year has always been 
taken to be commencing from the first Baisakh and 
ending in Chaitra and not as commencing from the 
date the execution of the lease and there is no indica- 
uon in the lease that it was to commence from the 
date of its execution, it must be held that the lease 

created a tenancy from the commencement of the 
calendar year or month as the case may be. (1957) 99 

Cal L J 65 i 61 Cal W N 170. 

oTn S fl y 0 ~ Te 5 mi nation of tenancy — Notice under 
Rflnfc u/’/n* Necessity of. See Houses and 
nents — West Bengal Premises Rent Control (Tem- 

1955 C a r22MDB) ACt ,W °‘ l950) ' S ' 12 ^ AIR 

77. S - 100 — Notice to quit — Sufficiency — Month 
oj tenancy whether English or Bengali not stated — 
Nobce not bad. AIR 1955 N U C (Cal) 5586. 

~ f S Yj 00 r D 2 0d Construction of — All items 

inl ° consideration — Use of word 

AIR 1955 N O oloo) siT ^ 6,ity ° f " Bt 

atTrm’ 10 T 6 Q an ^} 1 j 5 ~ Uni,ateral lease by tenant for 

on effl7x L nf nd »i 0rd Ca r°f eiect fe 8 * 8 withou t notice 
“JJ?® - Calcutta Thika Tenancy Act 

ST,* ; 10 f , 0rce during suit - Effect stated-Lease 
(C2) 844 ( DB)° P0ra 6 85 estoppel * AIR 1955 NUC 


- S. 106 — Reasonable notice — What is stated — 

Civil P.C. (1908), S. 100. AIR 1951 Cal 269 (270) 
(PtB)(Pr 11). 

-S. 106 — Notice to quit — Nature and construc¬ 
tion of — Notice should be construed ‘ut res magis 
valeat quam pereat’. 

It is well established that a notice to quit being a 
unilateral act in exercise of a contractual right to 
put an end to an existing relation of landlord and 
teoant, must conform strictly to the requirements of 
law. It is not a consensual document; it is a docu¬ 
ment which must, on its face and on a fair and 
reasonable construction, do what the law says that 
it must do. 

A notice to quit though it may not be strictly accu¬ 
rate or consistent in the statements embodied in it 
may still be good and effective in law; the test of 
sufficiency would be satisfied if the notice to quit 
conveys to the tenant that his tenancy would be 
determined at a certain and definite time expiring 
with month of the tenancy. The Court must construe 
the notice to quit not with a view to finding fault* in 
it which would render it defective but must construe 
it ut res magis valeat quam pereat. (1942) 2 All £ R 
311, Relied on. (1962) 3 Guj L R 113 : AIR 1962 Guj 
229 (230) (Pr A) (3). 

’ 106 Notice to quit — Rooms and adjoining 

verandah let out — Verandah given after rooms were 
let out — Oue notice terminating tenancy given — 
Sufficiency of. AIR 1959 J & K 87 (89) (Pt C) 
(Prs 5, 6). 

~ S, 106 — More than fifteen day’s notice to vacate 
shops — Validity. 

A notice given for vacating a shop is not invalid 
merely because it was a notice not of 15 days but of 
one month and 15 days. 8 J and K L R 191 (DB). 

T "S* J06 — Suit for ejectment filed by landlord on 

the basis of a particular tenancy — No valid notice 

of termination of tenancy served on the tenant — 

Tenant without denying title of landlord alleging a 

different tenancy than that pleaded by the landlord — 

1 hough tenant fails to prove the different tenancy 

alleged by him the suit cannot be decreed iu favour 

ot the landlord in the absence of a valid notice 

nESSVl?® tenancy pleaded by him in his plaint. 

i? g * ° 57 * Distinguished. AIR 1965 Ker 174 
(174) (Pr 4). 

*? 0 Redemption of mortgage — Tenancy 
created by mortgagee required to be terminated 
under 8. 100 -- Tenant in possession is not bound by 
decree tor redemption to vacate the property — He 

StUraoArn? 1 nei V v ry , of P° ssession execution of 
decree. AIR 1955 Kutch 11. 

—up of tenancy-Suit as manager 
and co-owner in respect of two holdings respectively 
During pendency of suit one holding taken by 

CM P ‘ C (1908) ’ °‘ *' «' 1 

JJ® — Notice under — Plea as to.invalidity — 

canS l !j- ac S *f msl i be p l eaded| otherwise defendant 
cannot raise the plea. AIR 1955 N U C (Madia B) 

ZZ S ‘J Q6 "-Tenney from month to month-Suffici- 

N U C (M.dh 8*37527 ** (18S2) ' S ' U °' AIR 1955 

case. AIR 1955 NUC (Mtdh B) 3003. ° h 

ha . ving Junction wrongly hold- 
lie 8 -fCiJlf P r n norSS C c Sa ,7 ~ Revision does noi 

CMadli 3)^2385. (19 ° 8} * S ’ 115) ’ A « 1955 NUC 
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Ss. 106 and -111 .(a) — Lease determined by 
etilux of time—Notice must be presumed by implica¬ 
tion. AIR 1955 N U C (Madh B) 52. 

■—S. 106-Quit notice not to be read with strictness 
of pleadings — Notice need not state commencement 
or termination of tenancy — Notice asking tenant to 
vacate on expiiy of tenancy month and giving 15 
days time is valid. 1964 MPLJ (Notes) 211. 

—S. 106 — Defect in the notice must be pleaded— 
Defect not so pleaded deemed to be waived. 1964 
MPLJ (Notes) 190. 

—-S. 106 — Conditions for termination of tenancy 
under T. P. Act and existence of grounds under 
S. 4 (a) of M. P. Act (23 of 1955) stand on different 
footing — Right to possession arises when both 
circumstances co-exist. See Houses and Rents — 
Accommodation Control Act (23 of 1955), S. 4 (a). 
1961 Jab LJ 767. 

—— S. 106 — New ground taken regarding defect in 
quit notice — Point not urged either in trial Court or 
in first appeal — It cannot be allowed to be urged in 
second appeal. See Civil P. C. (1908), S. 100. 1961 
MPLJ (Notes) 159. 

-Ss. 106 and 110—Notice— Construction—Appli¬ 
cability of maxim *ut res magis valeat quam pereat’— 
Maxims. 

A notice to quit ought not to be construed with a 
desire to find fault with it but that it should be 
construed ut res magis valeat quam pereat. AIR 
1918 P C 102, Foil. 

The defendant’s tenancy was for a fixed term of 
eleven months and capable of being extended there¬ 
after by mutual agreement. The tenancy commenced 
on 20th April, 1949. The tenant continued even 
after the term fixed and the landlord accepted rent. 
By a notice the tenant was called upon to vacate 
on 21-1-1954. 

Held, that the notice was valid. 1959 MPLJ 235i 
1959 M P C 205 : 1959 Jab L J 249 i A I R 1959 
Madh Pra 293 (294, 295) (Pt B) (Prs 9, 10, 12). 

-S. 106—Notice to quit—Single tenancy in respect 

of entire house—Three occupants paying portions of 
rent—No separation of tenancy—Separate notice — If 
necessary. 1959 Jab L J 216. 

-S. 106—Notice to quit — Wrong particulars as to 

tenancy. 

The notice to quit contained the essential features 
of such a notice, namely, that it called upon the 
tenants to quit and deliver possession, and it also 
rescribed a time within which the possession had to 
e surrendered. 

Held, that so long as there was no defect in respect 
of these particulars and the period of notice was rea¬ 
sonable, it could not be said that the notice was 
invalid, because the particulars as regards the tenancy 
were not accurately set out. 1954 Mad W N 711 j 67 
Mad L W 846 : (1954) 2 Mad L J 445 : A I R 1955 
Mad 206 (207) (Pt A) (Pr 2). 

-S. 106—Houses and Rents — Mysore House Rent 

and Accommodation Control Act (30 of 1951), S. 8 — 
Section does not contemplate eviction of tenant 
from portion of leased premises. See Houses and 
Rents—Mysore House Rent and Accommodation Con¬ 
trol Act (30 of 1961), S. 8. (1964) 2 Mys L J 269. 

-S. 106 — Object of — Notice to be liberally con¬ 
strued — Monlhly tenancy commencing on 14th of a 
month — Notice terminating ‘after expiry of 14th* 
held valid. 

The object of a notice under S. 100 is only to allow 
a tenant sufficient time to vacate the premises. 
Notice should be liberally construed and the only 
point to be considered in respect of notice is whether 


the person on whom the notice is served could under¬ 
stand what was really meant by the notice. AIR 
1949 All 173 and AIR 1952 Nag 101, Rel. on. 

Thus where a monthly tenancy begins on the 14th 
of each month, a notice terminating it “after the 
expiry of the 14th of the next month” is valid. 1963 
Mys L J (Supp) 394. 

-S 106—Notice under—Requirements. See Houses 

and Rents — Bombav Rents, Hotel and Lodging 
House Rites Control Act (87 of 1947), S. 12 (3) (a). 
A I R 1959 Mys 87. 

Held, Overruled by AIR 1903 S C 120 as interpret¬ 
ed in AIR 1905 Mys 05. 

-S. 106 — Plea of want of notice — Plea can be 

raised for first time in second appeal — Civil P. C. 
(1908), S. 100. 29 Mys L J 68 : A I R 1950 Mys 63 
(64) (Pt B) (Pr 2) (DB). 

-S. 106—Scope. 

Section 100 makes mention of two kinds of leases 
in which the notice has to be of sir months, and in 
all other cases the notice is of 15 days ending with 
month of tenancy. 1955 Nag L J 103 : ILR (1954) 
Nag 957 i A I R 1955 Nag 27 (28) (Pt B) (Pr 7) (DB). 

-S. 106—Lease — Court cannot create new agree¬ 
ment. 

In the case of leases, the Court cannot create new 
agreements which the parties to the suit for eject¬ 
ment of a tenant have not pleaded. AIR 1952 S C 
23; 1951 S C J 813, Foil. 1955 Nag L J 103 i ILR 
(1954) Nag 957 i A I R 1955 Nag 27 (29) (Pt D) 
(Pr 10) (DB). 

-S. 100—Notice to quit—Rules of construction — 

Liberal construction to be put. 

Section 100 does not require that the exact date of 
the termination of the tenancy should be specified in 
the notice. Hence, if the tenancy is to expire at the 
end of a month according to the English calendar it 
is enough if the landlord says in the notice that the 
tenant should vacate at the end of the month, with¬ 
out mentioning any particular date. 

The English rule of construction to give such a 
sense to ambiguous words as will effectuate the in¬ 
tention of the parties is based on sound common 
sense and is applicable to India also. The only diffe¬ 
rence between the English law and the law in India 
may be that S. 100 insists on the notice being in 
writing signed by or on behalf of the person giving 
it. The notice has not to be given with all the parti¬ 
cularity of a pleading. Naturally, therefore, it is not 
subject to strict interpretation. A liberal construc¬ 
tion has to be put upon the notice so as to find out 
the true intention of the party giving the notice and 
whether the party served with the notice could 
understand it in the sense meant by the giver of the 
notice. Courts should give such constructions as 
would not work a hardship on the tenant and would 
not strain the language too much against the land¬ 
lord. 

In addition to the requirement of a reasonable 
notice the law has placed further restrictions by 
emergency legislation (Rent Control Laws) on the 
right of the landlord to evict his tenant. The neces¬ 
sity for a proceeding before the revenue authorities to 
obtain permission to serve notice on the tenant is 
itself a lengthy process and sometimes has been known 
to take years. The Court, therefore, should not be 
too strict to forge another fetter against the landlord 
in the exercise of his lawful rights to eject his t e “ an *. # 
1954 Nag L J 436 : ILR (1954) Nag 624 i A I R 
1954 Nag 292 (293) (Prs 5, 6) (DB). 

-S. 100 - C. P. and Berar Letting of Housm and 

Rent Control Order (1949). Cl. 13 (3) (vi) - Splitting 
up tenancy—Rent controller cannot split up tenancy 
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and give permission to landlord to serve quit notice 
regarding portion of tenancy only. See Houses and 
Re°nts-C. P. and Berar Letting of Houses and Bent 
Control Order (1949), S. 13 (3) (vi). A I R 1953 Nag 
205 (DB). 


——S. 100—Notice to quit — Construction — Rule as 
to—Monthly tenancy—Notice asking tenant to vacate 
by the first of the next month is not invalid. 

Notices to quit are to be construed not with a 
desire to find faults in them which render them de¬ 
fective but are to be construed ut res raagis valeat 
quam pereat. The principal test is to consider what 
the notice would mean to the tenant who is person¬ 
ally conversant with the terms and circumstances. 
That would necessarily depend on the form of the 
notice in each case. 46 Cal 458 (PC) Rel. on. 

A notice to quit has not to be worded with the 
accuracy of a plea. 

In the case of a monthly tenancy commencing 
from the first of each month, the notice is not iDvalia 
because the tenant is asked to vacate not by the end 
of the month but by the first of the next month. 
Reading the notice as a whole the tenant is not left 
in doubt as to the termination of the teaancy at the 
end of that month. AIR 1931 Mad 352; (1895) 1 Q B 
378, Rel. on; A [ R 1949 Ajmer 35; AIR 1950 Orissa 
1, Not Foil. 1952 Nag L J 125 r A I R 1952 Nag 101 
(101,102) (Prs 7, 9). 


—S. 106—Notice — Validity — Validity depends 
on terms of each notice and circumstances. 

Whether a particular notice is valid depends on the 
terms of the notice in each case and the facts and 
circumstances of that case. 

Where the relevant portion of the notice was “this 
notice is hereby given to you that you vacate the 
lands of my client by that last day of your monthly 
tenancy which last day comes after 15 days of receipt 
of this notice." 


*7 S eld J ft, at th0 notice ’ was valid. AIR 1921 Pat 30 - : 
™*J 7 AH 899 ( FB ); ILR 1943 Bom 553 ; ILR 194 
£ a l 84 /J LR 1950 Na « 437 aad AIR 1950 Ajmer 7$ 
Dist. 1952 Nag L J (Notes) 122. 


——“S. 106 — Notice — Construction of — Notice ol 
slightly longer period—Not invalid. 

Where a notice to quit in respect of a tenancy foi 
loonn purposes commencing on the ;18th May 
t fopL . up0Q tR e * enaDt t0 vacate 'by the midnighl 
°t 18th August’ instead of‘by the 17th August’the 
notice should be taken as a valid notice terminating 
the tenancy 08 Cal L J 411, Foil.; AIR 19L8 PC 102 
AIR 1931 Mad 352. Ref.; AIR 1950 Orissa 1 
Dating. ILR (1959) Cut 290. 


S 106 and S. 8 — Notice to quit —Construction of 
iNotice held expired with end of month of tenancy. 

c T u?e p £ nc i ple . * or construing the provisions of 
U8, i T ‘ Act is that the Courts are to put a 
rational construction of the notice and ought not to 
split a straw. 


In a case of monthly tenancy according to I 
English calendar the relevant portion of the not 
was to the effect that the defendants were to q 
the house by the morning of 1-10-1949. This not 
was issued by the plaintiff on 26-8.1949 and v 
served upon the defendants on 27-8-1949. 

Held, that it could not be said that the landlord 
I ® tenants intended that the former allowed 1 
latter to remain in the house for any part of the n 
month of tenancy. The notice, read as a whole, mt 
it absolutely clear that it was to terminate on l 
i*to irvii »^imonth of tenancy. (1895) 1 Q B 378 a 
,S A M . ad 352 and AIR 1918 PC 102, Rel.. 
AIR 1958 Orissa 128 (128) (Pr 6) (DB). 


-S. 106 — Notice to quit before exemption order 

under Orissa House ReDt Control Act. See Houses 
and Rents —Orissa House Rent Control Act (5 of 
1947), S. 2 (4). AIR 1955 NUC (Orissa) 3229. 

-S. 106—Notice to quit — Validity—Notice to be 

so interpreted as to uphold its validity — Tenancy 
commencing from 1st August — Notice to vacate by 
midnight of 31st July or 1st August held valid. 

Held, on facts that though there was some ambi¬ 
guity with regard to the point of time by which the 
tenant was asked to vacate, the proper way to read 
it was that it gave an option to the tenant to vacate 
the premises on the midnight of 31st July, 1954, or 
that of the 1st August, 1954, whenever the tenant 
thought his tenancy terminated. The absence of the 
word ‘or’ between Ihetwo dates was of no conse¬ 
quence. The notice was. therefore, valid as being in 
compliance of S. 100, T. P. Act. AIR 1943-Bom 300 
and AIR 1918 P C 102, Rel. on. ILR (1961) 11 Raj 
1196: L96LFaiLW 494 l AIR 1962 Raj 100 1102) 
(Pt A) (Prs 5, 6 ). 


-S. 106—Quit notice—Requirements of, 

All that S. 100 or the T. P. Act requires is that 
the notice, apart from being of a certain duration as 
required by law, according to the nature of the 
tenancy should also be such that it expires at the end 
of the month or the year of the tenancy, as the case 
may be. If the lessor who is in doubt as to the 
correct date of commencement of tenancy, gives a 
quit notice to the lessee wherein he proposes three 
alternative dates for the determination of the tenancy 
and gives the lessee an option to choose any one of 
the proposed dates, the notice is not bad for un¬ 
certainty. What a notice like this does is to give him 
a full and free choice to choose his town date of the 
termination of his tenancy. AIR 1949 All 173 and 
AIR 1921 Pat 307 and AIR 1958 All 774, Rel. on. 

The date of commencement of tenancy is not 
altered simply because the plaintiffs happened to 
purchase the disputed shop from its previous owners 
on a particular date. The true date ot the commence- 
raent of the tenancy month is the date which was 
in force between a tenant and the previous owner. 
JLR d959) 9 Raj 97, Foil. I L R (I960) 10 Raj 1568 i 
1961 Raj LW 576 j AIR 1901 Raj 130 (137,138) 
(Pt A) (Prs 5, 9). 


“7"S* 100 — Tenancies governed by Rajasthan Pre- 
(Control Rent and Eviction) Act (17 of 
1950), commoecing before 1940—Right of landlord to 
enhance rent in cases not falling under S. 10 of the 
Rajasthan 'Act — No question of notice under S. 100, 
I. r, Act arises, since the question relates to increase 
in rent. See Houses and Rents—Rajasthan Premises 
(Lontrol of Rent and Eviction) Act: (17 of 1950), 
S. 0. AIR 1955 NUC (Raj) 5024 (DB). 


S. 106 — Burden of Proof — Burden of proving 
determination of tenancy by notice is on plaintiff 
landl Evidence Act(1872), Ss. 101 to 103). AIR 

1955 NUC (Raj) 4072. 


—j—S. 106 — Determination of tenancy — Notice — 
Clerical error in date, which did not mislead, held 
did not vitiate notice. AIR 1955 NUC (S»u) 1492. 

S. 106 Determination of tenancy — Notice to 
quit not necessary. AIR 1955 NUC (Sau) 1488 


•S. 108 — Determination of tenancy — Notice in 
alternative form - Notice is valid. AIR 1955 NUC 
14oc> (rt B), 


14. Determination of lease. 

See also S. Ill, T. P. Act (1882). 

—Effect of.* Dd 1U ~" Notice complying with S. Ill 
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Section 106, does not indicate what should be the 
nature of the notice by which the lease is termin¬ 
able. All that it lays down is that the lease is 
terminable by a notice, and consequently, a lease 
governed by this section will be terminable by any 
notice which, under any other provision of law, can 
determine the lease. Thus a lease governed by 
S. 106, can be determined by a notice which com¬ 
plies with the requirements of S. 111. Of course, 
the further requirement that the notice should be 
such as to make the lease terminable with the end of 
a month of tenancy has also to be satisfied. ILR 
(1958) 2 All 1 : AIR 1958 All 729 (731) (Pt C) (Pr 6) 
(DB). 

——Ss. *106 and 111 — Determination of lease— 
Essentials. 

In a suit for rent the defendant alleged that he 
had never been a tenant of the plaintiff. The plain¬ 
tiff bv producing evidence succeeded in proving that 
the defendant was a tenant. In revision, for the 
first time, the defendant contended that as he had 
informed the plaintiff when he gave a notice that he 
was not a lessee, the lease should be deemed to have 
terminated thereon and that the suit for rent there¬ 
after did not lie. 

Held, that for a proper termination of the tenancy 
the tenant should make over possession to the land* 
lord. In the present case the defendant not only did 
not make over possession but also denied, having 
ever got into possession of the premises. Therefore, 
it became necessary for the Court to determine whe¬ 
ther the defendant was a tenant of the plaintiff and 
the plaintiff could claim rent by proving that he was 
a tenant. Hence, under the circumstances, it could 
not be argued by the defendant that the tenancy had 
terminated : A I R 1937 Lah 121; I L R 22 Bom 348 
and AIR 1953 Mad 996, Disting. 1957 All L J 507 i 
AIR 1958 All 32 (33, 34) (Pt D) (Pr 8). 

-S. 106 — Notice—Necessity — Determination of 

lease by forfeiture—Effect. See T. P. Act (1882), 
S. Ill (g). AIR 1958 Cal 428 (DB). 

-S. 106 — Allotment of house to Government ser¬ 
vant—Subsequent retirement from service—Effect— 
Termination of tenancy—Law applicable—Notice by 
Rent Controller to vacate house on retirement—Vali¬ 
dity — Constitution of India, Art. 226. See Houses 
and Rents—C. P. and Berar Letting of Houses and 
Rent Control Order (1949), Cl. 13. AIR 1953 Nag 
31 (DB). 

15. Waiver of notice. 

—S. 106 — Houses and Rents—U. P (Temporary) 
Control of Rent and Eviction Act (III of 1947), 
S. 3 (1) — Notice under S. 106, T. P. Act—Waiver of 
—Acceptance of rent after notice — Does not create 
fresh contractual tenancy. AIR 1961 S C 1067, Foil. 
AIR 1964 All 393(393) (Pt A) (Pr 2). 

[Overruled on another point in AIR 1965 All 498 
(FB).] 

-S. 106—In the absence of any clear and implied 

statement in the notice to the effect that in case of 
payment of rent the landlord will not terminate the 
tenancy but will continue to have the tenant as his 
tenant, it is not possible to hold that the landlord 
waives the notice under S. 3 (1) (a), U. P. (Tempo* 
rary) Control of Rent and Eviction Act (1947) — 
Houses and Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (1947), S. 3 (1) (a). 1960 All 
W R (H C) 46 : 1960 All L J 70. 

-Ss. 106, 111 (b). 113 — Notice to quit—Waiver- 

Acceptance of rent for period alter expiry of notice 
is waiver. AIR 1959 Aodh Pra 346 (348, 349) 
(Prs 9, 10, 11) (DB). 

— S. 106 —Notice period of — Question not raised 
in lower Courts—Waiver. 


The question about notice to quit is not purely a 
question of law, but is a mixed question of law and 
fact. Hence if under the terms of the contract the 
tenants are entitled to a notice of one month instead 
of 15 davs, they may be taken to have waived the 
same and to have been satisfied with the sufficiency 
any validity of the notice, when they fail to raise the 
point in the lower Courts and especially when they 
raise the point about the factum of service of notice 
only. AIR 1950 Assam 113 (114) (Pt C) (Pr 5). 

Ss. 106 and 108 (p)—West Bengal Premises Ten¬ 
ancy Act (1956), S. 13 (1) (b), (6) — Tenant erecting 
permanent structure in contravention of S. 108 (p;, 
T. ;P. Act — Acceptance of enhanced rent within 
terms of Act does not constitute waiver of right to 
sue for eviction—Fresh notice of suit not necessary. 
See Houses and Rents — West Bengal Premises Ten. 
ancy Act (12 of 1956), S. 13 (1) (b). AIR 1965 Cal 
408 (DB). 

-Ss. 106 and 113, Illus. (b) —Second notice to 

quit—First notice is waived. ILR (1962) 1 Cal 318 
(DB). 

-Ss. 106 and 113 — Notice to quit — Waiver—Ac¬ 
ceptance of rent after suit — Effect of S. 21 of W. B. 
Premises Rent Control (Temporary Provisions) Act 
(17 of 1950)—See T. P. Act (4 of 1882), S. 113. A I R 
1956 Cal 106. 


•S. 105—Landlord and Tenant —Creation of new 
tenancy subsequent to decree for ejectment obtained 
by landlord—Test—Onus. 

The test for deciding the question whether after 
the decree for ejectment obtained by the laudlord 
the transmission of rent by money order from ten¬ 
ants and the acceptance thereof by the landlord 
raises an inference of a new tenancy is, whether quo 
animo the rent was received and what the real inten¬ 
tion of both parties was; (1775) 1 Comp. 243, Relied 
on; (1949) 1 A E R 768; 58 C W N 438, Ref. 

In order to find out whether the money trans¬ 
mitted by the plaintiffs tenants as rent was trans¬ 
mitted as such and whether the receipt of the money 
by the defendant landlord was received by the latter 
as such, surrounding circumstances may be taken 
into consideration. 

Where at the time when the money was transmit¬ 
ted for the first time the landlord had succeeded up 
to the lower appellate Court in his suit for ejectment 
of the tenants and in 'the suit filed subsequently by 
the tenants for declaration of tenancy right and for 
injunction restraining the landlord from executing 
his decree, the tenants did not suggest any specific 
date when the new tenancy came into existence nor 
did they state the terms of the tenancy and in the 
evidence also, one of the tenants stated that rents 
were deposited with the Rent Controller up to 
September and October, 1947, that thereafter no rent 
was paid for fifteen months and that then there was 
some change in the law and ‘we again began to pay 
rent, this time by money order.' 

Held, that the parties did not intend to bring into 
existence a new tenancy. The burden of proof lay 
on the tenants and they failed to discharge it. I L K 
(1956) 1 Cal 136 : 58 Cal W N 602 i AIR !95o Ca» 
229 (230, 231) (Pt B) (Prs 8,9) (DB). 

-S. 106—Landlord and Tenant—Notice to quit - 

Waiver — Continuation of proceedings for fixing 
standard rent by landlord after service of notice 

If amounts to. 

The continuation of proceedings for fixing the 
standard rent under the Rent Control Act by the 
landlord even after service of the notice to quit on 
the tenant and the institution of the suit for eject- 
ment, does not amount to a waiver of the notice t>y 
the landlord. 55 C W N471: 

138 t AIR 1952 Cal 130 (132) (Pt B) (Pr 21) (DB)- 
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——S. 106 — Agricultural lease—Waiver of notice to 
quit. See T. P. Act (1882), S. 113. AIR 1954 Madh 
Bha 37. 

-Ss. 106 and 113 — Effect of second notice to 

quit. 

Where a notice to quit has been given, a subse¬ 
quent notice to quit is of no effect unless it can be 
interred from other circumstances that a new ten¬ 
ancy has been created after the expiry of the first 
notice; nor does it amount to a waiver of the first 
notice in the absence of any proof thereof. I L R 
(1954) Punj 149 : 55 Punj L R 299 j AIR 1953 Punj 
243 (244) (Pt B) (Pr 7) (DB). 

16. Suit for ejectment—Notice to quit. 

-S. 106—Delivery of possession — Oral agreement 

to lease additional building to tenant — Monthly 
tenancy—Default in payment ot rent for three months 
—Suit for ejectment—Notice either under S. 109 for 
determination of lease or S. Ill (g) for forfeiture on 
non-payment of rent for three months to terminate 
the tenancy is necessary — Although agreement did 
not itself bring into existence the lease, the lease 
came into existence when the defendant was put 

See r - p * Act (1882), S. 105.1964 All 

——S. 106—Notice of ejectment—When to be issued 
(House and Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 3 (1) (a).) 

It cannot be said that the notice of ejectment 
by . 108 of the Transfer of Property Act 
should be given after the expiry of one month from 

notice of demand under S. 3 (1) (a) of 
(Temporary) Control of Rent and Eviction 

lawnf i<? J ra £u e rT°£ Pr °P ert y Act is the general 
flnH p, ! a ? d * T . be P * (Temporary) Control of Rent 
an j Evicll ? n Act is a special and local enactment, 
such overrides the provisions of the general 
u ® a k r as 11 is i Q conflict therewith. The two acts 
centra? at. re ?n to S 0tber and the provisions of the 
^ Ct W11 . s l aQ ? am0Dded to the extent of the 
T^ en ? y ^ W,th . th ! special Act, S. 3oftheU.P. 
a h,r P ° r ; y > Rent and Eviction Act creates 

e,ectment ofthe tenant. Unless the bar 
fore ?hf?’ u? t6naat , is liable to be ejected. There. 

is not liawi^ r< ¥ ert i y Act has been given, the tenant 
laid Hnwn ^ ° c e . fl i 0 . ct ^ until °ne of the conditions 
T&rJti'**** U* p -(Temporary) Control 
of the Ln? d tion Act is fulfilled. Thus in spite 

Transfer nf^p 0 * th< ! n ? tice gi Y en under S ‘ 100 of the 
s ,:«; op0 yHa n in spite ofthe provi- 

Snait d L? 1 the Tran u sfer of Properl y Act, the 

h£ t0 be a teDaQt th0 bar to 

rary 6 ) Contrnf Jr n do . wa « S. 3 of the U. P. (Tempo- 

suit for j Dd r Evic l tion Act is lifted A 

Periods i fl P ble , d , af t 0r the ex P ir y of the two 

S. 100 of the TMn P cf« 0d f 0 ^ fi teen days ** P r0vid9d in 
of one month°J P A rope 'X Act and the period 
(Tempo** cLES 9 iS?i ln , S * VW oi tbe U. P. 
MKhtlyAn e L) a 7S7. '° n ACt ’ * 

Sunnr«2?’' S ? » l for e/epfment under S. 0 (8), Bengal 

uX S 100 tTT Tra ®° Acf ’ < 1933 ) ~ Notice 
Suppression aVt P * A 0 / “of necessary. See Bengal 

(8)f p i r rR?i§i frrs!^o4 a co c B,t ct (eofi933j ’ s - e 

electmen 0 * 0 "^?? 106 . lern,in ating tenancies — Suit for 
Remf- nlih? r CQ s n n0t . ne , ce f sary * See Houses and 
C1965)67PMj lTrOT? 111101 Act (59 of 1958b S. 14. 

J? uit for Heclaration of Takshichf talukl 
M ,. v *. d f° r Possession after ejectment-Neither 
P«ty lettmg up tenaucy-Notice not necessary. 


In a suit for declaration of Takshichi taluki interest 
and for actual possession of land after ejectment of 
the defendants, the plaintiff alleged that the defen¬ 
dants were trespassers and they had been ia posses¬ 
sion of the disputed land without any right for about 
5 years only. The plaintiff had not accepted the 
defendants as his tenants and defendants also had 
not contended that they were the tenants of the 
plaintiff. 

Held, that a notice under S. 100, T. P. Act, was 
not necessary before the institution of the suit. AIR 
1954 Tripura 21 (22) (Pt A) (Pr 5). 

17. Denial of lessor’s title by lessee 
and notice to quit 

;-Ss. 100, 111 (g)—Tenant denying landlord’s title- 

in earlier suit—Tenant incurring forfeiture — Land¬ 
lord intimating that he required premises for his- 
personal use—Institution held intimation of intention; 
to determine lease — Notice of termination held not 
necessary. See T. P. Act (4 of 1882), S. Ill (g). A I R 
1952 All 141. 

-Ss. 100, 111 (g) — Suit for ejectment of monthly 

tenant—Defendant denying landlord’s title—Defen¬ 
dant held not entitled to notice to quit. AIR 1951 
Assam 70 (72) (Pt B) (Pr 15) (DB). 

——Ss. 106, 111 and 54 — Suit for ejectment on the- 
ground of determination of tenancy by forfeiture— 
Plaintiff alleging sale by defendant and lease back 
to him — Defendant is entitled to deny tenancy and 
plead that sale deed was only a mortgage—If defen¬ 
dant s case is upheld suit must be dismissed. See 
T. P. Act (1882), S. 111. 1963 Jab L J 605. 

‘ 8s. 106 and 111 (d) — Tenant securing sale o§ 

tenancy premises—Landlord repudiating sale on the? 
ground of fraud—Court holding sale to be voidable — 
There is no merger of the estate and the relationship, 
ot landlord and tenant which subsisted on the date 
of sale continued alter sale was repudiated. 

Held, on facts that the sale having been validly 
repudiated by the plaintiff, the relationship of land¬ 
lord and tenant which was subsisting between parties 
on the date of sale continued uninterrupted. The 
rights ot lessor and lessee would have merged in the? 
larger estate created by sale but as the transaction of 
sale was voidable and stood repudiated, the rights of 
lessor and lessee continued to subsist between the 
parties unimpaired. The doctrine of merger could 
not be invoked in the case because the entire estate 
could not be held to be united in the same person 
due to the sale being ineffective. 

.The plaintiff was, therefore, entitled to keep alive? 

Frna?/c d h ® a .l y Y& ich began ,rom the 1Q th of eve ry 
English month. The notice given was lezal 19=54 

Nag L J 573. Foil. 1903 M PLJ (Notes) 136. 

— S n S i^° 6 f ai i d 11 ] ( g .\~ Requisites of valid notice? 
feifureof 1* ‘ ,tIe ~ When “ *«* 

Avalid notice to quit under S. 100 of the Transfer 

Hm^ r n?i r A Actsh ° ulddetermine the ^^“cy by the 
“n 1 * da Tk exp ‘ ring L with the end of the month 

rmh y of T ,t“e“S SPe0lDcally StMe What 

Hrtnftflftccft t0 pI< ? d a suIt that a denial of the 

a« U fnrf]?i SOr or t adlsc aimer of the tenancy operates 
as forfeiture of the lease under S. Ill (c) of the 

Transfer of Property Act, the denial forfeitire must 

have occurred prior to the suit and should fSrm^a t 

of the cause of action on which the suit is based 

A denial of tenancy after the suit is in'Mint*#) m 

not operate as a forfeiture under S 111 e 

T. P. Act. 73 Mad L W 088 1 (I960) 2 MraL j 35 ^* 

T—S. 106-Lessor’s title denied bv ]»•«#« — 
to quit not necessary. Dy le,see Notice* 
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l'or a suit by a landlord for ejectment of a tenant, 
no notice of determination of tenancy is necessary 
where the delendant has, prior to the institution of 
the suit denied the plaintiff's title as landlord and 
that there was any contract of tenancy between 
ihem. I L R 17 All 45, Rel. on. I L R 38 Pat 806 , 
19o9 B L J R 376 i A 1 R 1959 Pat 562 (569, 570) 
(Pt E) (Pr 24) (DB). 

—Ss. 106, 108 (h) and 111 (g) - Applicability - 
suit for declaration of taksisi Taluki right and for 
khas possession — Permanent constructions on land 
by defendant—Defendant’s plea of adverse posses¬ 
sion—Effect. 

Held, that as the plaintiff had not accepted the 
defendants as her tenants and the -defendants also 
had not contended that they were the tenants or 
licensees of the plaintiff, the defendants were liable 
to ejectment even though they had made construc¬ 
tions on the land in question. A I R 1954 Tripura 21, 
Foil. (2) that there was no question of forfeiture 
and waiver of forfeiture involved in the case as the 
defendants had all the while contended that they 
were in adverse possession. A I R 1957 Tripura 8 (9, 
10) (Pt B) (Prs 10,11). 

IS. Determination of main lease by notice — 
Effect on sub-lease. 

-3.106—Tenant serving notice under S. 7 (1), U. P. 

Rent Control and Eviction Act, on the District Magis¬ 
trate of his having vacated the premises — No notice 
served by him on the landlord under S. 100 T. P. Act 
—Premiseshaving been sub-let continuing to be in 
possession of sub-tenant —Tenancy cannot be said to 
have been determined but continues to subsist in 
law—Hence tenant is liable for the rent, even though 
he has served a notice on the District Magistrate 
under the Rent Control and Eviction Act.-1963 All L ] 
329 : 1963 All W R (HC) 281: AIR 1964 All 18 (18) 
(Pr 3). 

■-S. 100 — Suit for ejectment validly instituted 

against, tenant — Sub-tenant made party — Latter 
becoming direct tenant under S. 10 (3), West Bengal 
Premises Tenancy Act 1950 during a pendency of suit 
—Latter not entitled to notice either under S. 13(0) 
of the West Bengal Act or under S. 100, T. P. Act. 
See Houses and Rents — West BeDgal Premises Ten¬ 
ancy Act (12 of 1950), S. 13. AIR 1962 Cal 563 
<SB). 

-S. 106—Sub-tenant—Notice to quit is not neces¬ 
sary to terminate tenancy at sufferance or sub-tenancy 
created by tenant — Notice to quit served on tenant 
—Notice on sub-tenant is presumed. AIR 1955 NUC 
<Punj) 121. 

19. Lessee holding over after expiry of notice 
to quit—Effect. 

sg) —Ss. 100 and 116 — Expiry of lease by efflux of 
'time — Tenant continuing in possession by virtue of 
Rent Control Legislation— Payment and acceptance 
of rent by landlord—Status of tenant—Notice under 
S. 106—Necessity. 

Where a contractual tenancy to which the rent 
control legislation applies has expired by efflux of 
time or by determination by notice to quit and the 
tenant continues in possession of the premises by 
virtue of statutory protection,acceptance of rent from 
the tenant by the landlord after the expiration or 
determination of the contractual tenancy will not 
afford ground for holding that the landlord has 
assented to a new contractual tenancy. Apart from 
an express contract, conduct of the parties may un¬ 
doubtedly justify an inference that after determina¬ 
tion of the contractual tenancy, the landlord had 
entered into a fresh contract with the tenant. The 
■statute protects his possession so long as the condi¬ 


tions which justify a lessor in obtaining an order of 
eviction against him do not exist. Once the prohi¬ 
bition against the exercise of jurisdiction by the 
Court is removed the right to obtain possession by 
the lessor under the ordinary law springs into action 
and the exercise of the lessor’s right-to evict the - 
tenant will not, unless the statute provides otherwise, 
be conditioned. 

Held, on facts that A had not acquired the status 
of a -tenant holding over within the meaning of 
S 110, T. P. Act and as such notice prescribed by 
S. 100, T. P. Act was not necessary. Ganga Dutt 
Murarka v. Kartik Chandra Das. 1961 Andh L T 364 i 
1961 S C D 344 : (1961) 3 S C R 813 : (1962) 2 Mad 
L J (SC) 161 : (1932) 2 Andh W R (SC) 161 : (1962) 

2 S C J 5S4i AIR 1961 SC 1067 (1069, 1070) 
(Prs 4, 5, 6). 


—— Ss. 106, 107, 116 — Lease — Expiry of — Lease 
not v*1 idly terminated—Lessee continuing in posses* 
sion of land—Lease is reaewed but not continued — 
Period of lease counts according to nature of tenancy 
—Protest from lessee against enhancement of rent 
disentitles lessor to enhanced rent — Yearly lease 
does not require registration — Year to year lease 
also does not require registration where lease is 
result of operation of law and not act of parties. 

Section 110 of the Transfer of Property Act provides 
that if a lessee remains in possession of the leased 
property after the determination of the lease and the 
lessor assents to his continuing-in possession the lease 
is, in the absence of an agreement to the contrary, 
renewed from year to year, or month to month 
according to the purpose for which the property is 
leased as specified to S. 100 of the Act. 

Held, on facts that since the lessee remained in 
possession of the leased property after the determina¬ 
tion of the lease on 15-7-50, there being no agree¬ 
ment to the contrary the lease being for industrial 
purposes it must be deemed to have been renewed 
from year to year as specified in S. 100 of the Trans¬ 
fer ol Property Act. There was thus a renewal of 
lease from 10-7-50 and one of the terms of the lease 
was that it was a lease from year to year and in 
terms of S» 100 of the T. P. Act, it was a lease termin¬ 
able by six months notice expiring with the end of a 
year of the tenancy. A perusal of S. 110 of the Act 
would show that the lease had determined but it was 
renewed. The renewal of the lease would mean that 
its terms and conditions would be the same as the 
previous lease except that having regard to the nature 
of the lease it would be deemed to have been renewed 
from year to year in view of the specific provisions 
contained in S. il0 of the T. P. Act. The appellant 
was not therefore, required to pay more than Rs. 1,000 
a year for continuing to be in possession of the 
land. 

As a result of holding over the old lease is terminated 
but it is renewed. It is not the case of the original 
lease continuing. The terms of the new lease vvouia 
however be the same as the old lease except tnat i 
would be a lease from year to year or from montn to 
month according to the nature of the tenancy, 
lease is granted for a fixed period of three years n 
is terminable after the expiry of the P? rl0( * , 

there is holding over after the termination 
lease the new lease will not be a lease for three y 
but will be a lease from year to year or from montn 
to month according to the nature of the lease ' ■ *’ . 
it is a lease for industrial or agricultural purp 
would be a lease from year to year and it it is 
for any other purpose if would be a lease 
month to nnnth. 

Since the petitioner had protested against the^en¬ 
hancement of rent and the Government did not taice 
any ejectment proceedings, Government is ‘ 

titled to claim rent at the enhanced rate, wnere 
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enhanced rate of rent is proposed by a landlord and 
the tenant continues to occupy the leasehold property 
without any protest as to the proposed enhancement 
in rent, then alone the latter should be deemed to 
have accepted the proposal. AIR 1933 Oudh 465, 
Foil. 

In order that a tenancy may be vaildly terminated 
the notice should be in accordance with the provi¬ 
sions of: S. 100, of the T. P. Act, i e., a six months’ 
notice expiring with the end of the year of the 
tenancy. In the absence of such a notice the holding 
ever continues, and the tenancy is not terminated. 

It is true that an unregistered lease.deed does not 
create a tenancy aod there would then be no question 
of holding over under S. 110 of the T. P. Act but in 
order that the provisions of S. 107 of the Act may 
applytoalease.it should be a lease from year to 
year or for a term exceeding one year or it should be 
a lease reserving a yearly rent; the section does not 
apply where the lease is only for a year. The term 
‘year to year’ implies that the tenancy continues so 
long as the party desires it to continue though it is 
terminable at the option of either party at the end of 
any year. The lease from year to year is: not ipso 
jacto determined at the end of every year. When a 
lease is only for a year, it is determined at the end of 
the year. Where the term used is 'yearly reot’ 'it 
implies that the lease is for a number of years or at 
least is not for one year only. The provisions of 
“• 107 ot the T. P. Act do not apply even to a year 
to year lease where such a lease is the result of 
operation of law and is not the act of the parties 
TfvZf- All L J 275 , ILR (1965) 2 All 519 : 

u'Vtofffi (DBf 0 ' 331 ' 3321 lPt A » (PrS “• 12 ' 

s~t. SK, 1 ?. n6:7PK e s n Aii o 8°79 of (^r 

“•Effect^~ Tenant holding over after notice to quit 

»JS, e f e a monthly tenancy is determined by a 

3?2?K t0 i^ki l a ? d lbe n< ? tice P rovides tha t the tenant 
fir.n o? B lab e u t0 P?y damages for use and occupa- 
in ft?* « 1Qhanc J ed L rate oi rent after the date fixed 

“ oh C0 and the tenant neither replies nor 

c»Hn 0S f the house i! there caa be no tenancy by impli. 
would ha |?S t he en hanced rent and the tenant 
<To°n ? ,ab 6 iS pay dama g es f or use and occupa- 

rate stafJffi 0 *?!? 10 ? te < DOt ® xceedin 5 th * enhanced 
over AIR & lhe vntofoi his holding 

rawiiKto'lu uiK "“ !1 A " 

Act (17‘of lflSm S ^ e i n o n? n n ro1 ( Tem P^ary Provisions) 

MI (DB ). 1950,1 S ’ 1 (1) ’ Pf ° Vis0 (b) * AIR 1959 Cal 

bynotice° 6 rf d 108 (q \ — Determination of tenancy 
oy notice—Giving up of possession -Necessity. 

iolld °5 tent where the tenancy was 

e inn I? bave been determined by notice under 

there Van ° f S ‘ 10 u 8 “» can “W "eaelhaj 

into Phhgation on thB lessee to put the lessor 

•dfli«rm? SSe i S .°^ the property when the lease is 

ft*. .y iSTM-ltT/ofet 0Mhe 

r Sir“Wip « 


Ss. 106, 116—Year or month of tenancy—Tenant 
holding over with consent of landlord after expiry of 
term in middle of month — Payment of rent accord* 
ing to English Calendar month — Nature and com¬ 
mencement of tenancy. 

Where a tenant after the expiry of the term of his 
lease on the 25th of the English Calendar month, 
continued to hold over the premises with the cocsent 
of the p'aiutilf landlord at an enhanced rent which 
was used to be realised according to the English 
Calendar month the monthly tenancy would not 
coincide with the English Calendar month but the 
month of the tenancy would be from the 25th of one 
month to the 24th of the following month, and in 
order to prove that (he month of the old tenancy 
was altered by a fresh agreement the plaintiff must 
prove that fact by more satisfactory evidence. The 
mere payment of rent from month to month accord¬ 
ing to English Calendar would not be sufficient, by 
itself, to prove the month of the tenancy, because the 
month ot the tenancy may very well be different 
from the month according to which rent is realised, 
and the payment of rent according to English Calen¬ 
dar may be merely a mode of payment and nothing 
more. 59 I A 414, Rel. on. Alteration of the month of 
a tenancy may be proved either by direct evidence by 
proving a new agreement by which the month of the 
original tenancy was expressly altered or by circum¬ 
stantial evidence showing that whereas formerly rent 
used to be realised from the middle of one month to 
the middle of another, subsequently the rent for the 
broken period of this calendar month was either paid 
or adjusted and rent was paid from month to month 
according to English Calendar. If rent used to be 
realised from mooth to month according to English 
Calendar both during the period when the monthly 
tenancy ran from the middle of one month to the 
middle of another and during the period when the 
monthly tenancy coincided with English Calendar 
month, the mode of realisation of rent is inconclu- 

StfdS 1957 Cal 357 " 9 > 

AM2 c;Sa !lti ' r - p - Act(1882) ' s - U8 ‘ 

■— Ss. 106, 116-Tenant holding over without con 

ob?Lnina SSO f r_DiSPO - SeSSion a V landl °r d “Subsequent 
obtaining of possession — Effect-He can be ejected 

1952°J U L a K y 35" Ce ' See T ‘ P- Act (1882) ’ S - 118 - AI » 

^fT S p Act-T;h° a , Se , 6l , e , CU ' e(i before applicability 
An cp * 1 Tenant hold,n g over—He holds over 
?.V a n me ter /J s . as “entioned in expired lease -Stipu 
ation in old lease that on failure to pay rent land 
lord would be entitled to file suit tor eiectment- 
Same stipulation* applies to lease created hv 

over—Landlord cap tile suit wifhoiUiKitlce’de^rmin* 

ing lease. AIR 1955 N U C (Madh*B) 3694. 

sr l - 

oMease^an J 6 110° notice underTlof 00 ftfc 8 

law ref. 05 Mad LW 172 t fiqla? J 10 l !'? s J oyer ; Cas « 

jfcr a 
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1947), S. 12(3) (a)—Payment of rent—Mode of—Rene* 
wal by holding over of year to year tenancy into 
monthly tenancy—Rents payable only by month and 
not by year. See Houses and Rents—Bombay Rents, 
Hotel and Lodging House Rates Control Act (57 of 
1947), S. 12 (3) (a). (1962) 40 Mys L J 1000. 

-Ss. 106 and 111—Pepsu Evacuee (Administration 

of Property) Ordinance (13 of 2000), S. 14 (2) (3)— 
Surrender of original lease of evacuee property in 
favour of Custodian and new lease—Expiry of new 
lease —Lessee holding over—Notification under S. 14 
(2)— Effect of—Revival of lessee rights by subsequent 
Ordinances replacing Ordinance 13 of 2000—Position 
of legal representative of original lessee. See Pepsu 
Evacuee (Administration of Property) Ordinance (13 
of 2006), S. 14 (2) (3). AIR 1953 Pepsu 20 (DB). 


The lessee, under a lease under which rent was 
payable from year to year, continued to hold over 
alter the period of the lease and the lessor accepted 
rent from him from year to year. 

Held, that in view of the provisions of S. 110 the 
tenancy was from year to year as specified in S. 100, 
T. P. Act and therefore the lessee could not be 
ejected until a notice of ejectment as provided under 
S. 106, T. P. Act was served on him. AIR 1955 
Tripura 26 (26) (Pt B) (Pr 8). 

-S. 106—Contract to the contrary—Lease for fixed 

term — No provision for notice to quit in case of 
breach — Lessee holding over after expiry without 
paying rent—Notice to quit is not necessary—Notice 
cannot be defective because it is six months’ notice. 
AIR 1955 NUC (Tripura) 1915. 


-S. 106 — Lessee continuing in possession after 

expiry of lease—Suit for possession beyond 12 years, 
maintainability of. See Limitation Act (1908), Art. 
139. AIR 1955 NUC (Punj) 4959. 

-Ss. 106, 111, 116 — Tenancy for fixed term — 

Determination of, by efflux of time — Notice to quit 
not necessary—Statutory protection under Rent Con- 
trol Legislation — Forfeiture — Tenant continuing in 
possession — Nature of possession of tenant. A I R 
196L S C 1007 and AIR 1949 F C 124, Rel. od. ILR 
(1961) 11 Raj 1196 s 1901 Rai L W 494: AIR 1962 
Raj J00 (102, 103) (Pt B) (Prs 7, 8, 9). 

-Ss. 106 and 116—Holding over — Terms of 

lease. 

Where the original deed of lease was for three 
years under S. 110, of the Transfer of Property Act 
and the tenant was holding over after the expiry of 
that period if he did not settle fresh terms of the 
lease, the nature of the tenancy became from month 
to month, but all other terms of the original tenancy 
applied to the tenancy, which was brought about by 
holding over. ILR (1957) 7 Raj 262 i 1957 Raj L W 
302 : AIR 1957 Raj 118 (120) (Pt C) (Pr 9). 


-S. 106 — Lessee holding over after expiry of 

notice to quit —Effect —Power to grant damages — 
(Civil P. C. (1908), S. 100 — Exercise of discretion 
by lower appellate Court). 

Where a notice to quit given by the lessor to the 
lessee is coupled with a demand for enhanced rate 
of rent if the lessee should continue in possession 
after the date fixed in the notice and the lessee 
continues in possession in spite of such notice then 
in a suit for ejectment brought by the lessor against 
the lessee the lessor cannot as of right claim en¬ 
hanced rate of rent according to the notice because 
a demand for the enhanced rate given in the notice 
is in the nature of an offer and unless it is accepted 
by the lessee, he cannot enforce that condition by 
his unilateral action. 

In such a case the Court has, however, power to 
award damages to the plaintiff but the grant of 
damages is in the discretion of Court and the exer¬ 
cise of such discretion by the lower appellate Court 
would not be interfered with in second appeal unless 
there are good grounds to do so. 1955 Raj L W 129 i 
AIR 1955 Raj 167 (173) (Pt H) (Pr 33). 


-S. 106 - (Rajasthan) Rent Control Order, Cls. 3, 

5, 8-Termination of tenancy—Liability for damages 
at rate mentioned in notice. See Houses andt Rents 
— (Rajasthan) Rent Control Order, Cl. 3. AIR 1952 

Baj 111. 

-Ss. 106, 105-Tenants agreeing to pay Rs. 10 per 

dav as compensation—Effect on termination of lease 
stated. See T. P. Act (4 of 1882), S. 105. AIR 1956 


Tripura 30. 


-Ss. 106 and 116 — Tenancy from year to year— 

Notice to quit—Necessity for. 


20. Notice to quit — Who can give — 

Joint Hindu family. 

—— S. 106 — Karta including de facto Kartha of a 
joint family can validly determine tenancy and sue 
for eviction of a tenant. 

The Karta of a joint family is entitled to file a suit 
for ejectment without joining other coparceners in 
the suit as plaintiffs and it it not necessary for the 
coparceners to join in the notice of ejectment. A 
person as the de facto Karta of the joint family is 
competent to file the suit and can validly terminate 
the tenancy by a notice. 

The Letters Patent Appeal which was allowed was 
against the decision noted in 1962 M P L J (Notes) 
345. 1963 MPLJ (Notes) 156. 


21. Notice to quit — Who can give — 
Co-lessors. 


-S. 106 — Notice signed by one of joint owners 

on behalf of all — Presumption — Burden of proof — 
Evidence Act (1872), Ss. 101 to 104 and 114. 

Where a notice of termination though signed by 
one of the joint owners, says that it was being sent 
on behalf of all of them, and subsequently all of 
them state, in the plaint in the suit for ejectment, 
that they sent a notice of termination it will be pre¬ 
sumed that the statement In the notice is correct and 
the onus will be on the tenant to prove that the 
notice was not on behalf of all the joint owners. 
1985 All W R (HC) 753. 


—S. 106 — Notice to quit — Joint notice by land- 
jrd’s transferees, owning distinct portions in the 
roperty —Single tenant —Notice is not bad —Com- 
ined result of common notice was that the tenancy 
f the tenant in respect of each portion was termi- 
ated — No misunderstanding regarding the meaning 
nd effect of such a notice is likely to be caused as 
le tenant is clearly given to understand thereby 
lat the landlords acting together have terminated 
is tenancy. 1963 All W R (HC) 514 : 1963 All L J 
56 : AIR 1964 All 350 (353) (Pt D) (Pr 7). 

—S. 106 — Notice to quit by some out of several 
o-owners — Names of 8 out of 9 co-owners men- 
oned in notice — 9th co owner joining in array or 
laintiffs and also entering witness box and saying 
lat notice was sent on the instruction and on his 

ehall also — Notice held sent on behalf of all co- 
wners. AIR 1955 NUC (All) 2699. 

—S. 106-Who can give notice to quit—Co-dessor 
-One co-lessor cannot give notice to quit in respect 

f his share. . 

Where defendant 1 was a tenant in aspect of 
ertain land under the plaintiffs and defendants 2 
) 8 and subsequently some portion of the land fell 

> the share of the plaintiff at ■[ 1 {{“£ 

uit by the plaintiff in respect of the land fallen to 
is share would be invalid and therefore the plaintiff 
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could not sue to elect defendant 1 merely from that 
share. AIR 1957 Assam 70 (70) (Pr 5) (DB). 

- S. 106—Notice by firm as landlord-(Civil P. C. 

(190S), 0. 30, R. 1). 

The two parties with which a Court is concerned 
in suits for eviction based on tenancy, are the lessor 
and the lessee. If the partners collectively, that is to 
say, as a firm enter into a contract of lease, then they 
are the landlords and the firm is the lessor, each 
partner acting as the agent of the other in law. It is 
not necessary that that the identity of the partners 
should be disclosed either in the notice or in the 
suit unless the lessor or lessee makes a demand in 
accordance with the provisions of O. 30, Civil P. C. 
ILR (1952) 4 Assam 357 : AIR 1953 Assam 200 (208) 
(Pt C) (Pr 6) (DB). 

-S. 106—Landlord and Tenant—One of the joint 

lessors cannot sue or terminate lease. 

One of the joint lessors alone cannot terminate the 
contract of lease or sue for possession of the property 
to the exclusion of other co-owners. 1962 Nag L J 
(Notes) 47. 

—-S. 106— Two companies having distinct legal 
entities — Common directorate of two companies no 
bar to creation of teaaocy by one company in favour 
of the other or to termination of tenancy so created 
or institution of suit for ejectment — Ex parte decree 
for ejectment against lessee comoany—Sub-lessee not 
impleaded in ejectment suit — Effect on sub-lease — 
Execution against sub-lessee not illegal — Collusive 
decree what amounts to-Effect. See T. P. Act (1882), 
S. 105. (1962) 66 Cal VV N 1010. 

■—S. 106 — Co-lessors — Determination of tenancy 
by one co-lessor—Validity. 

i 'jJ 101 ? tbe tenan cy has been created by several 
landlords, one co-lessor cannot at his own choice and 
pleasure determine the tenancy or eject a tenant 
except in cases where he validly represents other 
co-lessors also. I L R 35 Cal 807 and I L R 29 Mad 29 

** d aod AIR 19i5 Bom 202, Rel. on. 

AIR 1959 J & K 80 (81) (Pt A) (Prs 10, 12). 

by co ‘owners. See Civil P. C. (1908). 
1, R. 10. AIR 1956 Madh Bht 35. 

?* 10®—Quit notice given by one of the manag- 
trustees of a temple is valid - All trustees need 
not be joined as plaintiffs in suit by temple-Manag- 

PifhlK 68 /°a de, o y l9 r C0 “P®*ent to sue — M. P. 

888), a8? B A r c 7“dt 1951) ' s - 32 - CW1 p c - 

d lbe SQit was fil0din thenaSe of the 

the t temnS? h , t ( { lelrust wa f registered in the name of 

cegisteTed in lL W8S Urge ? th * trust was not 

ofthfl ll fu namfl of ^ dftlty but in the name 

~«aas.%ssrasi“ >*• 
mS) .tos!.i:'5“W:r¥S5 

nof n«!i US 60 c ? uld F°P r ® sent beneficiaries and U was 
thoiicrh fh Sa ? i oin ^ f be trustees compulsorily 

g®,^ttaias?sai5i£ 

act onIv 0 fK. y boing the owner of the property could 
notice SOma h ? ma ? *Kency in sending the 

by ft fl mana “ iD * trustee of 
not be interore^?! reaso ? ably «>nstrued and could 

preted/it wa P s on d h«h«if P0d i ant C .T anner * Thus inter * 
deity ltselF I? U ? n0 othe , r p L erson but the 

the case that d ^ r f« onab ly be inferred in 
6 ™ tho ^entity of the person sending the 
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notice and the identity of the plaintiff was different. 
1963 .Vi P L J (Notes) 46. 

-S. 106—One of the several joint owners cannot 

determine the tenancy and notice to quit must be 
given by all. 

Held, on facts that the plaintiff's simply starting 
managing the property consequent to the infirmity of 
his grandfather would not make him the sole land¬ 
lord and the plaintiff alone was not entitled to termi¬ 
nate the tenancy or file a suit in his own name for 
the ejectment of the defendant. 1952 Nag L J 398: 
AIR 1953 Nag 18 : AIR 1953 Orissa 245, Mulla’s T. P. 
Act 4th Edn., p. 023; 1959 M P L J Note 75, Foil. 
1962 M P L J (Notes) 345. 

-S. 106—Quit notice by three brothers jointly—Only 

one brother landlord — Association of strangers does 
not invalidate the quit notice. AIR 1954 Nig 292, 
Foil., A I R 1941 Cal 408, Disting. 1962 M P L I 
(Notes) 32. 3 

--S. 100—Contract of lease with joint landlords- 

Notice to quit by all necessary. 

In India a relation created by contract with several 
joint landlords continues until there exists a new 
and complete volition of all to change it. One of 
several joint owners, whether joint-tenants or tenants 
in common, cannot determine the tenancy and a 
notice to quit must be given by all. AIR 1953 Nag 18- 
1952 Nag L I 398; A I R 1953 Orissa 245, Mulla’s 

l^£ s ! e / p «>Derty Act, 4th Edn., p. 023, Rel. on. 
19 d 9 M P L J (Notes) 75. 

-S. 106—Co-lessors—Notice to quit. 

A tenant cannot be ejected at the instance of only 
one of the landlords where the tenancy has been 
created by several landlords. All the joint tenants 
must join in giving notice to the tenant before termi- 
nating his tenancy. Case law discussed. 1952 Nag 

MSWP L R (1953) Nag 672 1 A 1 R 1953 Nag 18 
llo) (rr J). 

-S. 106-Notice to quit-Validity. 

Notice given by brothers without joining their 
mother who has interest in the property at the time 
of the notice is invalid. 19 Cut L T 29 j A I R 195R 
Orissa 245 (245, 240) (Pt B) (Pr 6). 1 53 

22. Notice to quit—Who can give— 
Miscellaneous. 

Z Ss - 10 ® a “d 111-Notice determining tenancy— 

O^fn^rS 111 w d i°i 8,V J ~ Te . nan f g° iu 8 to Pakistan— 
Occupation by defendant with landlord's permission 

A^ a i t cu-' Un,ab , Eva ?“ e0 (Administration of Property) 

Act, 1947, coming into force - Notice to defendant 

terminating tenancy for non-payment of rent — No 

notice from Custodian directing defendant to nav 

rent to him-Landlord held within hts right^to 

detercaine tenancy and seek ejectment under ordi 

nary law — Defendant held not in dossal, no « 

behalf of Custodian. AIR 1955 NUC (A P m e rH735. 

—S. We-Nolice by Advocate on behalf of client- 

Where an Advocate acting under instructions from 
his client signs a notice and sends it to the tenant 
the nofee cannot be said to be invalid on the ground 

{mm* iffiffiM" c ' i6nt - 1959 ^ W « 

RentdControf'o^deM 1949)' as^lS (l) ? Q °da(4)^ 

for termination oi lease. See Houses and Rents-CLP* 
(1949). Cl. 13 (l) 8 AIR 1953 N.g 2 5l“(D^ tr01 ° rder 
(FB). V j errUled 0a an ° thsr ln AIR 1931 Nag 151 
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23. Notice to quit—To whom to be given. 

"Ss. 106, 111 — Joint tenancy—Notice to deter¬ 
mine lease to one of the joint tenants sufficient —Suit 
for ejectment against one of the tenants also good. 
Kanji Manji v. Trustees of the Port of Bombay. 
(1962) Suoo 3 SCF 461 , 65 Bom L R 23S : 1963 
Mah L J 450: (1963) 2 S C J 134 : AIR 1933 S C 46S 
(471) (Ft B) (Pr 7). 

—S. 106—Notice to quit—To whom to be given. 

In the absence of service of notice on both the 
joint tenants, service must be deemed to be insuffi¬ 
cient. V. hen one of the joint tenants was not served 
it must be held that the tenancy was not validly 
terminated. AIR 1952 Cal 752, Foil. 1954 A M L J 
32 : AIR 1954 Ajmer 65 (66) (Pt B) (Pr 3), 

- S. 106 — Joint tenants —Notice terminating ten¬ 
ancy sent to the address of one of them — Tenant 
refusing to accept—Effect of. 

A notice calling upon two joint tenants to quit but 
sent to the address of one of them is in law a notice 
addressed to both. The address on the envelop is no 
part of the notice but only a direction to the post 
office to deliver the letter to a particular person. 
A I R 1935 Bom 247, Dissented from. The require¬ 
ment with regard to service of notice is fulfilled if 
it is sent by post to the person concerned and it was 
tendered or delivered personally to him. Section 100, 
does net say that the notice is not complete unless 
tenant accepts it, but merely that it should be tender¬ 
ed or delivered. 

In case of joint tenants tender of notice on one is 
sufficient notice on all and it is immaterial whether 
it is accepted or refused, for the requirements of 
S. 108 are complied with. If joint tenants are per¬ 
mitted to take shelter behind the relusal of one of 
them to accept it, it would be impossible for the 
landlord to serve a valid notice terminating a joint 
tenancy, because one of the tenants would keep 
refusing the notice while the others keep out of its 
wav. 1965 All L J S80 : 1964 All VV R (HC) 351 i 
AIR 1965 All 287 (2S7) (Prs 4, 5). 

-S. 106 — Joint lease—Notice to quit addressed to 

all joint lessees — Service of notice only on one — 
Provisions of T. P. Act held are sufficiently complied 
with. 1956 All L J 650, Foil. AIR 1964 All 52 (53) 
(Pt A) (Pr 1). 

-S. 1C6 — Notice terminating lease and notice 

demanding rent — Joint lessees — Service on one of 
lessees — Sufficiency — (Houses and Rents — U. P. 
(Temporary) Control of Rent and Eviction Act (3 of 
1947), S. 3). 

Held, on facts that the service on one of the joint 
lessees was sufficient service of the notice under 
S. 106, T. P. Act. A I R 1918 P C 102; 35 Mad L J 
707, Rel. on. Held, further that for the reasons for 
which the notice under S. 100 has been held to be 
sufficiently served on all the joint lessees, the notice 
demanding rent may be taken to have reached all 
the lessees. 1956 All W R (HC) 543 i 1956 All 
L J 650. 

—Ss. 106, 105 — Lease to Hindu in his personal 
capacity — Tenant dying leaving several heirs in¬ 
cluding married daughters:— Heirs joint tenants and 
not tenants-in-common vis-a-vis landlord — Notice 
terminating tenancy to some — Valid and binds all 
heirs—'Family* in S. 106 meaning — Hindu Succes- 
sion Act (1956), Ss. 11 and 19. 

Where a Hindu obtains a lease of certain shop 
premises in his own right and dies intestate leaving 
several heirs of the.first degree under the Hindu 
Succession Act, the succeeding heirs hold under the 
leasehold vis-a-vis the landlord as co-tenants or co- 
lessees. All the co-lessees or tenants hold as joint 
tenants in the sense that they have a single tenancy 


relationsmp with the landlord and they are cot 
different tenants vis-a-vis the landlord, and a notice 
terminating the tenancy under S. 100, T. P. Act, 
served on one or some of the co. tenants, would be 

a valid and good notice to all, provided notice is 
intended to be notice to all the joint tenants. 

The position is not altered even though some of the 
heirs are daughters who are married and reside at 
other places in their husband’s families. The word 
“family” in the context in which it is used in S. 100, 
T P Act includes all those who are connected by 
blood relation or by marriage with each other, and 
in that sense would cover married daughters. 

Even in the case of Hindu families girls who are 
married and go to the husband’s families do not 
cease to belong to the family of the father. What¬ 
ever may be the concept at one time under the exist¬ 
ing law, even married daughters take substantial 
interest in the family and the family property. Thus, 
the prevailing concept as to “family” far from being 
restricted, has been considerably expanded by creat¬ 
ing interest in the family and substantial interest 
for many persons who had no such interest in the 
property, such as widows of pre deceased heirs, or 
even married or unmarried daughters or widowed 
daughters. 65 Bom L R 647 i 1963 Mah L J 883 r 
I L R (1964) Bom 391 : A I R 1964 Bom 96 (99,100) 
(Prs 11, 12,16, 17, 18). 

-S. 106 — Death of lessee — Privity of contract 

between lessor and personal representatives of lessee 
—Devolution of lessee’s interest on legatee—Assent of 
executor—Effect stated. See T. P. Act (1882), S. 105, 
AIR 1955 N U C (Cal) 879 (DB). 

-j—-S. 106 — Notice to quit — Validity — Notice to 
limited company addressed to its managing director 
by name. 

Where the tenant is a limited company, a notice to 
quit addressed not to the company but to a person 
who happens to be its managing director is valid in 
law, when it is understood and treated by the latter 
as notice to the company. 89 Cal L J 127 : I L R 
(1954) 2 Cal 75: AIR 1953 Cal 160 (162 to 164) 
(Pt E) (Prs 21, 23, 27, 28, 29). 

•-S. 106 — Notice to one of joint tenants and suit 

against him is valid. 

A notice to one of the joint tenants is sufficient and 
the suit against one of the joint tenants is good. AIR 
1963 S C 408, Rel. on. 1964 M P L J (Notes) 172. 

-S-106 — Residence—Meaning of—Tenant going 

elsewhere in search of employment — His wife and 
children living in suit house—Effect. 

An establishment home where a person’s wife and 
children live is undoubtedly his residence for the 
purpose of S. 100, T. P. Act, even though he may 
be employed elsewhere. A place is a person’s resid¬ 
ence if he has lived there and has freely exercised 
his intention of remaining there permanently or for 
a length of time.. If the delendant’s family was living 
in the disputed house at Daulatganj it was un¬ 
doubtedly his residence even though he was not 
physically present there at the particular moment. 
A person can have more than one place of residence. 
1960 Jab L J 506: 1960 M P L J 449 1 A I R 1960 
Madh Pra 167 (168, 169) (Pt A) (Prs 5, 8). 

-S. 106 — Determination of tenancy, partnership 

firm — Notice addressed to managing partner and 
acknowledged by firm— Validity — Partnership Act 
(1932), Ss. 18 and 24. 

Having regard to the provisions contained in Ss. 18 
and 24 of the Partnership Act, a notice addressed to 
a managing pirtner of a tenant firm and treated by 
the latter as a notice to quit and acknowledged will 
be valid under S. 100 of the Transfer of Property Act 
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so as to determine the tenancy. AIR 1953 Cal 160, 
Foil.; (1946) 1 All E R 290, Rel. on; AIR 1925 Cal 
752, Dist. 1901 Raj L W 016, ILR (1962) 12 Raj 179. 

-S, 106—Notice to quit — Joint tenants — Service 

on one — Validity, 

Where a notice to quit sent by post is addressed to 
both the joint tenants who are brothers but the notice 
is tendered to and refused by one of them, it would 
be a sufficient service on both. AIR 1951 Raj 88 (89) 
(Pt C) (Pr 7). 

24. Notice to or by agent. 

-S. 100—Notice terminating tenancy in writing 

signed by lawyer on behalf of landlord — Lawyer 
not subsequently engaged in ejectment suit on behalf 
of landlord—Notice is valid until contrary is proved. 

Per Mithan Lai f. — A presumption of law can 
also be drawn within the meaning of S. 114 of the 
Evidence Act that a notice given in the manner, as 
was done in this case, should be presumed to have 
been duly given on behalf of the client unless the 
contrary was proved. AIR 1933 Rang 147, Rel. on. 
1961 All L J 353 ! ILR (1961) 1 All 678. 

— S. 106—Notice to quit to agent. 

A tenant’s servant is bis agent and a service upon 
him is as effective as a service upon the tenant him- 
19 ,51 All W H (HC) 67 : 1951 All L J 154 : AIR 
1951 All 396 (398) (Pt E) (Pr 7) (DB). 

"77ft“ West Bengal Premises Tenancy Act (12 
ot 1958). S. 13 (0) — Notice ,by authorised agent of 
landlord is valid -Only change effected by S. 13 (6) 
from the law in S. 100, T. P. Act is as regards period 
or notice. See Houses and Rents — West Bengal Pre- 
raises Tenancy Act (12 of 1950), S. 13(0). 65 Cal W N 
1119 i 1982 Cal L J 46 i ILR (1962) 2 Cal 180. 

1 S 106 — Notice to or by agent — Notice to quit 
sent by registered post — Acknowledgment card 

kaSTt 0 ® i a i j ** was reC0 i ved by some person on 

j ,* ! of addressee — It must be presumed under 
?' j j Evidei ? C0 Act that notice was duly delivered 
S re c ss «0 through proper person - (Evidence Act 
(1872), S. 114). AIR 1955 NUC (Cal) 2889. 

S< .- 106 r Quit notic0 « iven by counsel under 
with R«» ? / r0m % partner oi firm ~ registered 

isvand,y 

25. Period of notice. 

* S. 108—Underlying principle. 

S ^nflc P /i DCi ? le k U Pu derI ? ing the ruIe contained in 
!ei ? s t0 b0 .tbat the tenant must have a clear 

ton/ y tl I? e prl0r to the end of the month of his 
tbat be may in the meanwhile remove bis 
f « arranging for another accommodation. 
If in addition to these 15 days he is allowed a few 

dav oF S ° th f he Ieav0s tbe Premises by the 6 r st 

SZiidlnS i en i U1 5i n ? onl . h ’ , he cannot be said to be 
needful tl* i nde ? d he . bas * ittle more time to do the 

landlord to rf COnip iJ - Wllh the not,ce served by the 

tohoM th it k° U d be J 00 tecirmical and hairsplitting 
a lii+io th l 2 cause of tbe tenant having been given 
Sf hi t“° re t,nj0ev0a af t« the expiry of theminth 
ifA, j 0nancy ’ be Has be0 n prejudiced and the 
wh^t°f d wa it for another month to give some. 
ffln/t ,6SS j generous -notice and thereby procure his 

va Q ca?ethffi m0n !;u A u no ' ice asking thV^ant to 
JJff"tie aten 1May . L 194 r and not on 
notiL 10159 th *n 5 ?' “J? 1 therefore, an invalid 

SS 218 H (HC) 18 ' 

land S fo l r°m7« 'V se f the knowledge of lessor using 
neceisary? 80u * >clu riDg Purpose-Six months' no “c! 


If the lessee to the knowledge of the lessor requires 
or uses the land for manufacturing purpose, then in. 
the absence of a contract to the contrary, he is enti¬ 
tled to six months’ notice. AIR 1924 Bom 115, Rel- 
on. AIR 1963 Cal 198 (203) (Pt H) (Pr 19) (DB). 

—Ss. 106 and 110—Notice to quit Construction— 
Month to month tenancy — Calculation of period— - 
Omission of first day of month not necessary. 

Section 110 has no application to the case of a 
tenancy from month to month. Therefore, it is not 
necessary to omit from calculation the first day of the 
month. The notice to quit would be a valid notice if 
it expires with the end ot the month of tenancy. 
Hence, where the tenancy from month to month" 
commenced from the 8th of a month, a notice to 
vacate the premises by the 7th of a month would be 
a valid notice : Further, notices to quit are not to b& 
construed with a desire to point faults in them. A 
DOtice need not be worded with the accuracy of a. 
plea. ILR (1962) Madh Pra 689 : 1963 MPLJ 157 , 
1963 Jsb L J 305. 

—S. 106—Period of notice. 

Under S. 100, in the absence of a contract to the 
contrary, the tenant is entitled to a notice for a period 
equal to half the length of the term of the tenancy, 
secondly, he is also entitled, without prejudice to 
his right, to stay on till the end of a full month or a 
lull year of the tenancy, as the case may be. If, the 
time given is in excess of the half term of the tenancy 
and the tenant is able to stay on for a half term 
before the date of the termination of the lease period, 

ifSl 0n • 1 c ?k mp ¥ ™ th and in fact - more than 

complied with, -though the notice terminates the 
tenancy on a date other than the one'on which the 
lease term itself ends. 1961 Jab L J 140 , 1961 MPr i 
446 , AIR 1961 MadlrPra 232 (233) (Pr 3) * 

■—S. 106 — Period of notice under — Month mean® 

on e 28th r Tti7 Pe /'° d / r month ’ s notice beginning 
28th F P hr, J • da V f January -Termination on 

a« s°.te 5?S,?# u ai o c vr R ‘ 

(£ 7 ! 1 C 3?14) 1 (Db)! B 1962 149 

•S. 100—Notice. 


^ ants Have put up a dwelling hous 
and have been proved to have remained in occuna 
tion of the land for as long as 70 years nivfnT 

pH a ? DUal r0nt ’ l !, h0 te ° aDCy cannot be terminal 
6C i V lk bc> l 1 u a reas °nable notice being served on then 
whether the tenancy is acriculturfll „ rt i. u 4 , 0D 

SSg&tkiSSrS&tS 

26. Expiring with the end of year 
or month of tenancy. 

See also Note 13. 

•~ s *- 109, Hi (g). 113, Illus. (a) and 114 - F’ 
tenant D In arrears of rent for one year — P servint 
notice onDonAnrilll 1 QSQ r 0n ,,i r ,. rS0rv * n l 

arrears within one month and calling Him to pa; 

j^P^galiTviSgttlcMo^” 9 Jufy J 

1959 held ineKive-Fs s^ t ^fm‘ C v i i ated A P ril 11 
notice dated July 9 1959 h*\A * °n basis o 

i«s., „ l d h, 
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modation Control Act (23 of 1955), S. 4 (a). AIR 
2965 S C 101. 

-S. 1C6—Notice to quit—Validity. 

A notice to quit must not be interpreted too techni¬ 
cally or in a spirit of hair-splitting. A notice requiring 
-he tenant to vacate the premises not on the last day 
of the month but on the first day of the succeeding 
month is not invalid merely because it allows one 
extra day. 1954 AMLJ 16 : A I R 1954 Ajmer 62 
(62) (Pt B) (Pr 6). 

-S. 106—Notice to quit—Monthly tenancy. 

Notice calling upon a lessee to vacate by the day 
following the date of the ending of the monthly ten¬ 
ancy is invalid and ineffectual. 1951 AMLJ 48 i 
AIR 1951 Ajmer 52 (1) (52) (Pt B) (Pr 3). 

-S. 106—Notice to quit -Month of tenancy ending 

on 6th February — Tenant asked to vacate not from 
3th but from 7th February—Rent for 7th not de¬ 
manded—Treating it clerical error, held, words ‘7th 
February’ did not have effect of extending tenancy 
as no rent was demanded for that day—Notice was 
-valid. 1965 All W R (HC) 229 : 1965 All L J 607 : 
AIR 1966 All 165 (166) (Pt A) (Pr 3). 

-S. 106—Notice to "vacate within one month” is 

valid. AIR 1963 All 366 (307) (Pt B) (Prs 5, 6, 7). 

-S. 106—Notice—Tenancy to end on 9th of every 

English month—Notice requiring tenant to vacate by 
10th of certain month—Validity. ILR (1958) 2 All 1 s 
AIR 1958 All 729 (732) (Pt E) (Pr 7) (DB). 

-S. 106—Notice—Monthly tenancy beginning on 

the first of calendar month and ending at end of 
calendar month — Notice dated 22-4-1951 requiring 
tenant to vacate on 31-5-1951 — Notice held valid 
notice. AIR 1955 N U C (All) 3586. 

-S. 106 — Notice expiring with end of month of 

-tenancy—Notice held valid. 

A monthly tenancy commenced on the first day of 
each Hindi month. The landlord by his notice had 
required the tenant to vacate the premises on the first 
day of the month following the month in which the 
notice was given. As such, the notice expired with 
the end of the month of the tenancy. As a further 
precaution the landlord had allowed the tenant to 
vacate the premises on such day of the Hindi calen¬ 
dar month as the latter himself believed to be the 
date on which the tenancy expired. 

Held, that the notices given by the landlord were 
perfectly valid. 1952 R D (HC) 45 : 195e All W R 
(HC) 80 : 1951 All L J 702 : AIR 1953 All 598 (598) 
(Pt B) (Pr 4). 

-S. 106—Lease from month to month — Tenancy 

beginning from 6th of every month—Notice on 20th 
of previous month — Recital that 15 days notice was 
given and tenant should vacate on 6th of following 
month — Notice held not invalid in having asked 
tenant to vacate on 6th instead of 5th having regard 
to its entire contents. 1951 A W R (HC) 197 : 1951 
All L J 331 1 AIR 1952 All 579 (580) (Pt B) (Pr 4). 

_S. 106 — Monthly tenancy according to calendar 

month and ending with last date of month - Notice 
to quit under S. 108 expiring with the month of the 
tenancy is valid. 1951 All W R (HC) 67 . 1951 All 
L J 154 i AIR 1951 All 396 (397) (Pt C) (Pr 5) (DB). 

_S. 106 — "Expiring with the end of a month of 

the tenancy.” 

Where a landlord in his notice requires a tenant to 
vacate the premises on a date immediately following 
the date of the expiry of the monthly tenancy, the 
notice complies with the provisions of S 108. 1951 
All W R (HC) 121: 1951 All L J 285 (DB). 


-S. 106—Periodic lease under unregistered deed— 

Lease — Notice to quit expiring with last date of 
subsequent month—Validity discussed. SeeT. P. Act 
(1882), S. 110. AIR 1959 Assam 174 (DB). 

-Ss. 106 and 110 — ‘Expiring with end of year or 

month of tenancy’—Notice to quit—Validity. 

In the case of monthly tenancy commencing from 
the 12th of each month the notice purported to ask 
the defendant to quit by the end of 13-9-1950. 

Held, that the notice to quit was valid under 
S. 10H. The date from which the tenancy commenced, 
viz , the 12th of the month had to be excluded from 
computation under S. 110. A I R 1932 P C 279, Foil. 
ILR (1955) 7 Assam 535 : A I R 1956 Assam 20 (23) 
(Pt C) (Pr 7) (DB). 

-S. 106—Notice requiring tenant to vacate on 1st 

of ‘Poush’ — Notice is not invalid. AIR 1955 N U C 
(Assam) 4238. 


-S. 100—Validity of notice—Notice to quit on 7th 

Pous is valid in case of monthly tenancy commencing 
on 8th Magh. AIR 1955 NUC (Assam) 2786. 

-S. 100—Year or month of tenancy. 

The year or month of the tenancy at the end of 
which a notice -under S. 106 should expire is not 
the calendar year or month in which the notice is 
given. The period, whether it may be the year or the 
month, is the period calculated with reference to the 
commencement of the tenancy. ILR (1952) 4 Assam 
441 j AIR 1953 Assam 202 (202) (Pt A) (Pr 4). 


-S. 106 — Notice to quit ‘on a particular date' — 

Meaning. 

The legal connotation of the expression ‘to quit on 
a particular day’ is that the person required to quit 
can remain in occupation till the midnight of that 
day if he so desires. Where therefore a month to 
month tenancy expires on the 30th of September, a 
clear 15 days notice to quit ‘on the 30th September’ is 
a perfectly valid notice. ILR (1951) 3 Assam 240 : 
AIR 1952 Assam 132 (133) (Pt A) (Pr 4) (DB). 

-S. 106 — Notice — Conitruction—Notice under 

S. 20 (2), Bombay Act (67 of 194S) — Expression 
‘before the abovementioned date’—Interpretation of 
—(Tenancy Laws — Bombav Tenancy and Agricul¬ 
tural Lands Act (67 of 1948), S. 20 (2)—Words and 
Phrases—Before the abovementioned date). 


Though a notice should as far as possible be 
liberally construed and must not be allowed to be 
defeated merely by reason of certain minor errors or 
inaccuracies, yet where the language of the notice is 
such that it is difficult to come to the conclusion that 
the tenant must necessarily have understood the 
notice to mean that he was required to hand over 
possession of the properties upon the expiry of a full 
ind clear year as defined in S. 2 (20), the landlord 
cannot ask for interpretation of the notice upon a 
liberal construction. AIR 1918 P C 102, Rel. on. 

Held, that the expressions ‘before the 31st March, 
1950’ and ‘you are to hand over possession to us for 
cur personal cultivation before the abovementioned 
date,’in the Notice taken together meant that the 
tenant was called upon to hand o/er possession of the 
ields not on 31st March, 1950 itself, latitude being 
eft to him to choose his own time on that day, but 
3 ven on any date before 31st March, 1950. The land* 
ord used language which was really slipshod and 
:he benefit of slipshod language could n pt S lven 
:o him. AIR 1956 Bom 113 (114) (Prs 5, 6) (DBj. 

-Ss, 106, 110 — Monthly tenancy commencing 

rom first day of month — Notice to quit expiring on 
ast day of subsequent month—Validity. 

Section 110 of the Transfer of Property Act applies 
inly to leases for a term and has no application to 

nonthly tenancies. 48 C W N 70; 50 C W N 40L 
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Rel. on. Hence when a monthly tenancy commenced 
on the 6rst day of a month it can be properly and 
validly determined by service of a notice expiring on 
the last day of a subsequent month. 61 CWN 407 i 
A I R 1957 Cal 357 (360) (Pt C) (Pr 13) (DB). 

-S. 106—Notice to quit — 'Expiring with the end 

of a month of tenancy’. 

By the notice, the defendant was asked to vacate 
within the 30th April, but that was followed by an- 
other clause, requiring delivery of possession on the 
1st of May. 

Held, that reading the two clauses together, there 
could be no question of any ambiguity in Ihe notice 
to quit, or of any defect and that the notice to quit 
was legal, proper and sufficient. (1956) 60 Cal W N 
308. 

-S. 106 — Notice terminating tenancy as per 

month of tenancy and also mentioning two additional 
earlier dates on which tenant could determine it — 
Notice held valid. 

Held that so far as the landlord was concerned, he 
determined the tenancy on 30th November, 1959, 
which was a date certain and the last day of the 
month of the tenancy. The notice to quit, therefore, 
expired with the month of the tenancy. The two 
other dates suggested by the landlord.plaintiff were 
not the alternative dates on which the plaintiff sought 
to terminate the tenancy of the defendant, so as to 
render the date of termination of the tenancy vague 
and uncertain but they merely represented the dates 
earlier in point of time than the actual date of termi¬ 
nation of the tenancy, at which the plaintiff was 
prepared to accept the determination of the tenancy. 
7 ,° ot have ^0 effect of invalidating the notice. 
(Pt B) (Pr*4) L R113:AIR 1962 Gu i 229 (231) 

-S. 106-Notice to quit—Lease for 10 years com. 
mencing on 12-1-1949 — Notice to vacate on 12-1- 
1959 expires with end of month of tenancy. 

A lease of premises commencing from 12-1-1949 
tor a term of 10 years ends on the midnight of 12-1- 
tn-o and a nt> f*ce given by the landlord on 29 8. 

loi ukS® ■ 1Dg th ®. lessee t0 vaca *e the premises on 
Y *il s a notlce 0X P iri °g with the end of the 
S?- nt 5 th f t 0 °ancy. A I R 1932 P C 279; 03 M L T 

(dbj Fo * A1R 1961J and K 39 (40) (Pt A > (Pr 2 > 

—S. iOQ-Notice to quit-Coostruction-Monthly 
tenancy commencing from second day of month - 

morISfn 10 b j m,d “ lght of the last day of the 
«pi!ed'-V.lwf t y y WhM lhe ' tia, ° ° f the E0,ice 

. to though not strictly accurate or 

Suft iinS th i s i atements embodied in them may 

l a °? e ? ecti ? e in lavy i the test of their 
sufficiency is not what they would mean to a stranver 

? 1 th u e facts and circumstances touching 
thev h wm,?H t0 Wh l ch they P ur P° rt to refer but what 
with all hJ? ten ? nt f Presumably conversant 
♦hi? ? l r° ? * acts and circumstances; and further, 

fauft in th«°m b0 h«T StrU ^ n °j with 8 desire find 
!? * m jh cb would render them defective but 

b ° *°? St f u , ed ut res ma 8 is valeat quam pereat. Bu 
2 ,P"" clple 5 are applicable to notices containing 
mistakes honeslty but inadvertently made and not to 
inaccuracies deliberately inserted for t?audS en? 

1 K 1918 p d 102, Foil. Where monthly 
commenced from the second day of the 

Se o h DtiM M 6 ?h tiC ? determioin S the tenancy gave 

witl f *4!^“ * t 9 
taiWM sr A1B 1959 J aad k 80 

[Vol. 14.] Fn.D, 40. 


-Ss. 106,110 _ Applicability — S. 110 does not 

apply to monthly tenancy — Notice given to tenant 
expiring on last day of the month is valid. AIR 1955 
N U C (Madh B) 3022 (DB). 

—-Ss. 106, 110 — Tenancy for one year—Notice to 
expire at the last date of the month is a bad notice. 
A I R 1955 NUC (Madh B) 69 (DB). 

-S. 106—M. P. Accommodation Control Act (23 of 

1955), Ss. 4 (g), 4 (h) — Eviction under — Rent note, 
dated 4th September, 1944 providing one month’s 
time for vacatioo-Quit notice, dated 20th November, 
1959 determining tenancy on expiry of 31st Decem¬ 
ber, 1959 — Quit notice is not illegal. 1965 Jab L J 
905 : AIR 1966 Madh Pra 207 (209) (Pt B) (Pr 12). 

—S. 106 — Tenancy commencing from 1st day of 
English Calendar month — Notice to vacate on 31st 
July, 1960 is valid—Validity of notice should not be 
decided on hypertechnical considerations. 

The tenancy being a monthly tenancy commencing 
from 1st of English Calendar month, the landlord 
served a notice on the tenant calling upoo him to 
vacate the premises on 31st July, I960. It was con¬ 
tended that the notice was invalid as it did not 
expire at the end ot the month of the tenancy. 

Held, that the intention of the plaintiff was to give 
the tenant time till midnight of 31st July, I960 
Notice was, therefore, not invalid. A notice can re’ 
quire the tenant to vacate at or before the midnight 
ot the last day, but even so as the tenant has the 
legal right to occupy the premises till the last moment 
ot the midnight, a notice requiring him to vacate on 
the 1st moment of the next day cannot also be said 
to be bad. The validity of the notice ought not to 
depend on such hypertechnical considerations and 
consequently—Courts have held both notices ex- 
pirtng on the last date and those expiring on the 
next date to be valid, thus leaving out of account 
the fraction of a day. No distinction should be 
drawn between tenancies commencing "at” a Darti 
cular time or "on” a particular day and "fiom” the 

from” d ?f b n Ca fK- 0 " ar * ' W ’’ “^om" and "on and 
T an are , f r ^} s P^POse equivalent expressions 
and any distinction between them is far too-subtle 
for practical use. 1965 Jab L I 366 • 1965 M P T i 
(Notes) 62 i ILR (1965) MadhPra 824 i A MH965 
Madh Pr. 140 (141, 142) (Prs 3, 5). 1965 

i° 8, \ 85 3nd i 11 ~ Q ult notice must give 

..Xir swsssy 
t, rat c-arta vsy-y s3| 

S. 105. 1963 M P L J (Notes) 42. (18S2, » 

:— S - 1 . 03 " 'Expiring with the end of a month nf 

TromVt'Yy ^ 

Madh Pra 138 (139) (Pt B) (Pr 2)/ * A 1 K 1961 

—S. 106 — Notice asking tenant to vacate on last 

»,-wa a life. 1 8A «"a r 

10 f 8 “ Te . na ? c > r commencing on 1 Jth nf . 
month -Landlord giving notice purporting to term? 
nate tenancy on 19th-Notice not invalid 

lo A t , 0n ? QCy commenced on 19th of a month 
landlord issued notice puroartintr tn ♦?? i \ , 

t8nao °)' commenced o^the 19th 

*<" »*o?u 

premises on the day mentioned *ZL 
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ge^tion that the interpretation was wholly unreason¬ 
able or that the tenant was misled by the notice 
Therefore, the contention that the notice was not 
valid on this ground was not accepted. (1962) 40 
Mys L J 611. 


300, Rel. on ; AIR 1932 P C 279, Disting • I L R 

1^7)Na g 214 : A I R 1937 Nag 139 : 170 ind Ca^ 

^ 2 ’ °, V ?o U n d -n 1950 Nag L ] 153 : I L R (1950) Nag 
437 : A I R 19o0 Nag 233 (234) (Prs 4, 5) (DB)/ 


-Ss. 106 and 110 and S. 116-Lease for a definite 

period—Day of commencement not fixed — Notices 
under S. 106 determining the lease — Exclusion of 
the date of the lease—If necessary. 

Lease deeds, dated 6th August 1944, and 1st January 
1946 in respect of portions of a premises in favour of 
different persons were for a period of 11 months in 
each case. The tenants were holding over. Notices 
determining their tenancies were issued on 11th 
August 1949. Whereby the leases were determined by 
the midnight of 5th September 1949 and 31st August 
1949, respectively and possession was demanded on 
the mornings of 6th September 1949 and 1st Septem¬ 
ber 1949, respectively. In a suit for eviction founded 
on such notices the first appellate Court, held the 
notices were short by 12 hours. 

Held, in order to apply the rule of interpretation 
under S. 110, T. P. Act in the matter of the exclusion 
of the day in the computation of the period of the 
lease, it should have been expressed that the lease 
commenced from a particular day. Where no such 
day is named the principle of exclusion of the parti¬ 
cular date does not arise ; the section itself states that 
where no day of commencement is named the time so 
limited begins from the making of the lease. 

(i) The time began from the first and sixth of the 
months when the leases were made ; 

(ii) Where the tenants were merely holding over 
the tenancies from month to month (subsequent to 
the period of the lease) under S, 110 and commenced 
on the corresponding dates of the leases; 

(iii) The notices terminating the leases on 31st 
September 1949 and 5th August 1949, the dates of 
the end of the months of tenancy in each case and 
demanding delivery on the morning of the subsequent 
days conformed to the requirements of T. P. Act, 
S. 100 and were proper and valid. ILR (1953) Mys 
7 « A I R 1952 Mys 139 (140) (Prs 6, 7). 

-S. 106 — Notice must end with end of month of 

tenancy. 

Where though the period of notice is more than 15 
days, the expiry of the period falls in the middle of 
the month of tenancy and does not end with it as 
required by S. 100, the notice is not in accordance 
with law. 29 Mys L J 68 i A I R 1950 Mys 63 (64) 
(Pt A)(Pr2)(DB). 

-S. 106, 111 (h) — Monthly tenancy ending with 

last day of calendar month — Notice to vacate on 1st 
of next month — Validity. See T. P. Act (4 of 1882), 
S. 111(h). A IR 1956 Nag 125 

-S. 106 — "Expiring with the end of a month of 

the tenancy.” 

Where the tenancy commenced on the 13th day of 
a calendar month the tenant could not be called 
upon to vacate the premises on 12th. He could be 
legally called upon to vacate the premises only at the 
end of that day, viz., the beginning of the next day, 
that is, the 13th. 1953 Nag L J 147 : I L R (1954) 
Nag 147 i A I R 1953 Nag 219 (220) (Pt C) (Pr 10). 

-Ss. 106, 110 — Tenancy from month to month — 

Notice to quit i ILR(1937) Nag 214 : A I R ]937 
Nag 139 : 170 Ind Cas 730, Overruled. 

A periodical tenancy such as from month to month 
is not governed by S. 110, T. P. Act, and hence the 
first day of the month need not be omitted from the 
period of notice to quit. It is a tenancy to which 
S. 100 applies and the notice to quit must expire with 
the end of a month of the tenancy. AIR 1943 Bom 


T~ S * 106 — “Expiring with the end of a month of 
the tenancy. 

The rent deed was dated 8-10-1934 and the notice 
given to the tenant mentioned that the defendant 
was to vacate the house "by 7th July 1949, or other 
date when the month ends”. 

Held, that though the date of the commencement 
of the tenancy is to be excluded, and, as such the 
month of tenancy was to expire on the midnight of 
8th July, and not 7th July, as mentioned in the notice, 
the notice was regularised and validated by insertion 
of the subsequent clause "or other date when the 
month ends”. A I R 1949 All 173 and AIR 1918 

fp C 3' 02 ’ F0ll ‘ A 1 R 1953 ° riSSa 58 (58) (Pt A) 

~—-S. 106 — Monthly tenancy — Notice to quit— 
Notice should expire on last date of month and not 
on first day of succeeding month. 

In the case of a periodical tenancy, the notice to 
quit must expire with the expiration of the period of 
the original tenancy. Thus, where a monthly tenancy 
commences on the 1st of the month, the notice deter¬ 
mining the tenancy should expire on the last day of 
that month and not on the first day of the succeeding 
month. (1924) 1 K B 117 and AIR 1943 Bom 300, 
Rel. on ; A I R 1932 P C 279 and A I R 1944 Cal 84> 
Disting. I L R (1949) 1 Cut 231 : A I R 1950 Orissa 
1 (2) (Pt C) (Pr 3) (DB). 

-S. 106 — Evidence Act (1872), S. 115 — Monthly 

tenancy—Rent payable according to English calendar 
—Notice to quit and vacate on last day of English 
Calendar month — Objection that notice was invalid 
on ground the period of notice should have com¬ 
menced from day of month in which tenancy was 
created, not taken in pleadings—Tenant held estopped 
from contending that notice did not coincide with 
last day of calendar month of tenancy — Notice was 
held to be valid - Civil P. C. (1908), 0.8 Rr. 3, 5. 
A I R 1965 Pat 311 (313 to 315) (Pt D) (Prs 6, 11> 
(DB). 

-S. 106—Notice—Expiry of. 

A notice expiring on the anniversary of the com. 
mencement of the tenancy is not a bad notice. ILR 
30 Pat 1155 i AIR 1952 Pot 69 (69) (Pt B) (Pr 1) 
(DB). 

-S. 106—Notice to quit on or before 1st of follow¬ 
ing month —Validity. 

A notice requiring the tenant to vacate the premises 
on or before the 1st of the following month, is a 
notice expiring with Ihe end of a month of the 
tenancy, and is a proper notice. ILR (1953) Punf 
100 « 54 P L R 358 : AIR 1952 Punj 422 (423) (Pt B) 
(Pr 4) (DB). 

-S. 106 — Monthly tenancy — Notice to quit — 

Validity. 

A notice asking the tenant to quit on the next day 
of the date on which the monthly tenancy terminates 
is valid. AIR 1954 Ajmer 62, Foil. ILR (1957) 7 Raj 
932 « 1958 Raj L W 491 : AIR 1958 Raj 306 (306) 
(Pt C) (Pr 4). 

-S. 106—Expiring with end of month of tenancy. 

Where a notice terminating a tenancy from month 
to month commencing on the first ot each month 
reckoned according to the English calendir .vas given 
in the following terms, namely, ‘I terminate vour 
tenancy with effect from the last dav of August, 1945. 

I hereby demand of you the surrender.on the 

said date for which purpose I shall be present at the 
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premises between 4 and 5 p. m. on 31st August, 
1943.’ 

Held, that the concluding sentence made it quite 
clear that the termination intended was not at mid¬ 
night on 31st August, 1943, but at the latest by 5 p, m. 
on the said date and therefore did not amount to 
fifteen days' notice 'expiring with the end of a month 
of the tenancy’ which for August, 1945, would be at 
midnight on 31st August, 1945. 1954 Ker L T 335 i 
AIR 1954 Trav-Co 487 (467) (Prs 3, 4) (DB). 

27. Year or month of tenancy. 

See also Note 20. 

-S. 106—Tenant voluntarily leaving house — Sub. 

tenant inducted by him — No question of notice to 
latter arises. 31 Cut L T 576 « ILR (1985) Cut 229. 

28. Calendar for calculation of time. 

• — s - 106 - Houses and Rents - Bombay Rents 

c a i Lodg n Dg , House Rates ) (Control) Act (57 of 
194/),S 27 - Bombay Rents (Hotel and Lodging 
House Rates) (Control) Rules (1948), R, 4-Scope - 
Do not conveit month of tenancy according to Indian 
calendar to month of British Calendar-Notice to quit 
on last date of month according to Indian calendar- 

S, q 5 rt °- Q “onth according to 

Indian calendar is valid. See Houses and Rents- 

Bombay Rents (Hotel and Lodging House Rates) 

(Control) Act (57 of 1947), S. 27. AIR 1963 S C 120. 

—S. 106 — Year or month of tenancy — Tenancy 
running according to Assamese Calendar-Notice to 
S?te f 80lh Poos 1355 B. S. though month o Pous 

nndi h f y / ar *l Xp,rlng 0n 29kh - Pities correctly 
end o/ Pnn° 2 lh v J ena ? cy was to be terminated by 

(Amm) 2838 7 dB) Pr ° P0r - A ‘ K 1955 N UC 

° b ' MrsaS'Mfi! 

N U C (S!am) a 28M N<>,iCa h0 ' d " 0t Va ‘ id ' AIR 1955 

— S. 106 — “Fifteen days notice expiring with pnd 
of month of tenancy”—Parties can agree that monthly 
period of tenancy should be reckoned from date 

Such 00 W F hich ten u ant entered into pos- 
fSiJSnf „? a ? ree “ eo t may be express or Implied 
P ro P»®ng that he should pay rent by end of 

accr y ed due in firit part 0 g f following moi?£ 
tTnan^^ ft that P? rties agreed that pfrtod of 

Eag“ish cM 

Bengali idTr-ten™ n mid , dl8 ° f 3 “°4°< 

with th^endo l°a * “?h th f°R E^^caUndafan§ 
Alii 1955 N O C (Amm)°20« Dg ° al8ndar iS valid - 

—S. 100—-Calendar for calculation of ti me . 

the periodYn a*lease*from ° r j “P lied ^act that 

ing With end d f tL vear o ,h« ^ d ?K' Yi tice 

Sa^S-SSeS 
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, Hence it is incorrect to say that all tenancies from 
month to month under S. 100 must be according to 
, the English calender in view of S 33, General Clauses 
Act. View of Rau J. in 43 C W N 70, Diss. from. AIR 
1952 Cal 19 (20) (Pt A) (Pr 6). 

’ S. 100—Notice to quit—Validity. 

Anotme to quit written in Bengali was given on 
2U-12-194S calling upon the tenant to vacate 15 days 
after the notice within the month of Poush, that is 
to say, by the first of Magh. The month of the 
tenancy was the Bengali month. 

Held, that the notice to quit was not defective. The 
intention was to give notice to the tenant to vacate at 
the end of the Bengali calender month which was 
known to be the month of tenancy. Out of a sort of 
extra caution whoever drafted the notice has men- 

q fop H i en0d 0115 <? ays which is squired under 
. 100 and the meaning there is clearly that the vacat¬ 
ing is to take place not less than 15 days after the 

£ montd of Poush! 

bothH th d e - —R S en t note ntlon fa g 

K n H- dl and E “«. l i sh date f ur commencemenf 
icy—Tenancy held was governed by English 
calendar in the absence of anything specific in the 
rent note to show that it was to be governed by 

apply under S. 29 (1). See Tenancy Laws - Boraolv 

S.°29»f. & E “ dS ACt 167 ° f 19J3) ' 

—S. 106-Calendar for calculation of time. 
,m S n 2i° n . 106 clearly contemplates any kind of 

isililigfi 

29. Form of notice. 

teW-SiStS,'* 

SSSSSfSSH 

it within one month (19*511 a \t t ] a if. er to pay 

Aimer 54 (I) (54? (P. B) (P* 2) LJ34:AII( 19 ®1 

a^nV.enrnur^^rl-S'r'' dearly 

intention of landlord to Pjrt of it showing 

effecting termination if tenant” 1 !!! 6 teoa , QCy without 

-Notice is not an effective 1 n«!!f yS f nha . nced rent 
tenancy. etiectiye notice terminating the 

coIdUicuaul,™'^^ taaano >’ 1 , ®ust be uu. 

tenant Whose ten’ancyl intLldV^ 1 | S '°. »» a 

and who is asked to quit has no™? b ®i ! ermina ted 
the effect of it and o ♦«*; ° no P°wer left to arrest 

on the expiry of the notip? 1151 , sk ? Qd terminated 
where before* the expirv of th P « 0r ° m But in a case 
before the tenancy £&g* 
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tenant is afforded some alternative or some condition 
on the compliance of which the existing tenancy 
continues even though on modified terms such a 
notice would not be unequivocal, unambiguous and 
clear notice to quit. 

W here the landlords had served a notice to the 
tenant on 30-12-1959 clearly asking the tenant in the 
earlier part of the notice to quit and hand over the 
possession of the accommodation on the expiry of 
the 30th day of the receipt of the notice and in the 
second part of the notice the tenant was asked to pay 
the specified eahanced rent from 1st January 1960. 

Held, that the notice in question did not comply 
with the requirement of law and was not an effective 
notice'terminating the tenancy within the meaning 
of S. 106. (1879) 4 Ex D 201 and A I R 1921 All 194 
and 19 Ind Cas 753 (All), Disting. On the principles 
of harmonious construction of documents and to 
avoid conflict the document should be read as'a whole 
and the second part could only be reconciled as 
showing an intention on the part of the landlords to 
continue the tenancy without effecting its termination 
if the tenant agreed to pay the enhanced rent. The 
offer by the landlords to the tenant to have the ten¬ 
ancy continued on the payment of the enhanced rent 
could not be construed as an offer for entering into 
a new contract of tenancy for the simple reason that 
by his acceptance of that offer on any day before 
29th January 1960 the tenant could continue the 
existing tenaacy on a higher rent and avoid the con¬ 
sequences of handing over possession on the expiry 
of 30th day from the receipt of the notice. 1964 All 
W R (HC) 595 : 1964 All L J 1105 : A I R 1965 All 
323 (324, 325) (Prs 2, 3). 

-S. 106 (as amended in U. P.) — Notice by lessor 

determining lease —Notice stating that lessor did not 
want to continue any further relationship of landlord 
and tenant and calling upon tenant to vacate premises 
at the expiry of 30 days from receipt of notice— 
Language of notice held clear and unequivocal and 
expressly terminated the tenancy. 1965 All L J 915 : 
AIR L965 All 291 (292) (Pt B) (Pr 3). 

——S. 106 — Notice by landlord asking tenant to 
vacate accommodation within 30 days is a valid 
notice — There is no difference between a notice ask¬ 
ing a tenant to vacate within 30 days and another 
giving him “thirty days time” to vacate— rn both 
cases time allowed will expire on the midnight of 
30th day and the tenant can occupy the accommoda¬ 
tion up to the end of that day and not beyond that. 
(1963) All W R (HC) 553 : A I R 1964 All 416 (410) 
(Pt A) (Pr 3). 

# —S. 100 (as amended by U. P. Act 24 of 19541- 
Notice to quit — Construction — Vacate premises 
“within 30 days of service of notice” — Notice valid. 
(1895) 1 Q B 378 and ;(1947) 2 All E R 45 and (1954) 
3 All E R 214 and A I R 1921 All 194, Rel. on. 1962 
R D 187 (All) Overruled AIR 1903 All 581, Approved. 
Gorakh Lai v. Maha Prasad Narain Singh. 1963 All 
L J 829 : 1963 All W R (HC) 016 :1 L R (1903) 2 
All 798 : A I R 1964 All 260 (260, 261) (Prs 3, 4) 
(FB). 

-S. 106—Suit for ejectment—Notice to quit—Clear 

Intention of terminating tenancy — Misdescription 
of property—Notice is not invalidated. See Houses and 
Rents —U. P. (Temporary) Control of Rent and Evic¬ 
tion Act (III of 1947), S. 3 (1) (a). 1964 All W R 
(HC) 356. 

-Ss. 106 and 111 (h)—'Termination of tenancy — 

Notice terminating tenancy and demanding arrears 
of rent is not invalid—Legal notice does not become 
illegal because it contains superfluous matter. 1961 
All L J 442, Rel. on. 1963 All L J 567 :1963 All W R 


(HO:490 : ILR (1963) 2 All 729 r A I R 1963 All 581 
(582) (Pt A) (Pr 2)(DB). 81 

[Overruled on another point in A I R 1907 All 1 
(FB) ] 

Ss. 106 (U. P.) and 111 (h) — Lease from month 
to month — Notice — Construction— Use of present 
tense in notice—Validity. 

What is required by the provisions of Ss. 100 (as 
amended in U. P.) and 111 (h) is that in the case of 
tenancy from month to month terminable on thirty 
days notice a notice terminating the tenancy should 
be given and that the tenancy is terminated on the 
expiry of thirty days. The mere use of present tense 
in the notice as ‘your tenancy is terminated’ and not 
'your tenancy is terminated today’ does not mean that 
the landlord is terminating the tenancy in presenti. 
The use of present tense is quite consistent with the 
termination of the tenancy in future when the act by 
which the tenancy is to terminate in future is done 
in presenti 1963 All L ) 567:1963 AUWR(HC) 
490 : ILR (1963) 2 All 729 : A I R 1963 All 581 (583) 
(Pt B) (Pr 3) (DB). 

(^[Overruled on another point in A I R 1907 All 1 

-S. 106 — U. P. (Temporary) Control of Rent anc 

Eviction Act (III of 1947), S. 3 — Ejectment o 
tenant — Provisions of S. 106, T. P. Act and S. 3 o 
U. P. Act III of 1947 are independent and not in con¬ 
flict with each other—Notice determining lease issued 
under S. 106, T. P. Act—Tenant also required to pay 
arrears of rent within 30 days from date of receipt of 
notice—Notice held not invalid-Houses and Rents— 
U. P. (Temporary) Control of Rent and Eviction Act 
(III of 1947), S. 3. AIR 1952 All 579 : A I R 1952 All 
803, Disting. 1961 All L J 124, Foil. I L R (1962) 2 
All 120. 

-S. 106 — Notice calling upon tenant to vacate on 

expiry of “ek mah” is a valid notice determining 
tenancy — Reference in notice to date of commence¬ 
ment of tenancy is immaterial because it does not 
necessarily indicate that the word “mah” was used 
in the sense of a calendar month—“Mah” can be 
interpreted to mean a period of 30 days also —As 
notice is to be interpreted, so as to make it valid and 
effectual whenever possible tenant is bound to under¬ 
stand the word only in that sense — Interpretation 
of ‘month’ found in S. 3 (27), General Clauses Act 
is to be adopted when the word is used in a statute 
and hence does not applyito case—Further even when 
the word is used in a statute it may be interpreted to 
mean a period of 30 days. I L R 29 Mad 75, Rel. on. 
General Clauses Act (1897), S. 3 (2). 1982 All L J 
222:1902 All W R (HC) 176 » I L R (1982) 1 All 
761. 

-S. 108—Notice of demand under—Notice asking 

tenant to pay ’arrears for certain period without 
mentioning amount—Sufficient compliance with S. 3 
— Notice of demand coupled with notice to quit is 
valid — Landlord is entitled to decree for eviction 
and also for arrears of rent. See Houses and Rents— 
U. P. (Temporary) Control of Rent and Eviction Act 
(3 of 1947), S 3 (a). ILR (1962) 1 All 579. 

-S. 106, (as amended by U. P. Act 24 of 1954) — 

U. P. (Temporary) Control of Rent and Eviction Act 
(3 of 1947), S. 3—Composite notice is valid. 

A composite notice under S. 3 of the U. P. (Tem¬ 
porary) Control of Rent and Eviction Act as well as 
S. 100, T. P. Act is valid. 

Where the notice staled that the tenant should 
vacate the house within thirty days of the service or 
the notice and should deliver possession of the house 
to the landlord next day. 

Held, that reading the former clause requiring the 
tenant to vacate within thirty days, by itselt the 
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notice would be invalid but this clause stood qual- 
fied by the subsequent clause of delivering the pos¬ 
session next day. Obviously the intention of the 
landlord was that the tenant should vacate the house 
on the 30th day and then deliver possession next day. 
1950 A L J 787, Rel. on. 1962 All W R (HC) 822 « 
1962 All L J 1035. 

—S. 100 — Notice — Reasonable time to vacate — 
Period of 24 hours—Sufficiency. 

When a reasonable period for vacating premises 
has to be fixed, it cannot be said that the period of 
twenty-four hours is unreasonable or that it is in. 
tended to extend the tenancy for the whole of these 
twenty-four hours. ILR (1958) 2 All 1 : AIR 1958 All 
729 (732) (Pt F) (Pr 7). 

-—S. 106 — Notice to terminate tenancy — Notice 
signed by sons of deceased landlord not by their 
mother—Validity — (Hindu Women's Right to Pro¬ 
perty Act (1937), S. 3)—(Hindu Law—Joint family). 

The joint status of a family is not disrupted simply 
because the widow of a deceased coparcener gets an 
interest in the joint family property in respect of 
which she can claim partition, If the joint status of 
the family continues, the karta of the family must be 
held to be entitled to be continue managing the 
affairs of the family and to represent the entire 
family including the widow in all affairs. Whatever 
the karta does in the interest of the family must be 
held to have been done on behalf of all the members 
including the widow. Where two sons of a landlord 
who were admittedly managing the affairs of the 
family, served a notice of ejectment on the tenants 
they must be deemed to have done so on behalf of the 
entire family including their mother. The notice of 
ejectment could not be held to be invalid simply 
because the mother did not join in signing it. AIR 
1957 AH 801 (804) (Pt A) (Pr 5) (DB). 

——S. 106—Notice to quit not properly addressed — 
Validity. 

Where the notice to quit though not properly 
addressed was accepted by the defendant and he 
ev ®5 r ©pHed. to it, the notice cannot be held to be 
V j j on * be mere ground that it was not properly 
addressed as the defendant was not prejudiced 

f wyjy. ■Am 1956 All 187 (191, 194) (Pt D) (Prs20, 
41) (DB). 

—S. 106—Notice need not mention date of expira 
tion of month of tenancy. AIR 1955 NUC (All) 3586 

-S. 106 — Notice to quit with a demand for paj$ 

ment of arrears of rent within period which expires 
aid iat! month of tenancy, is not invalid. 

AIR 1955 NUC (All) 3569. 

>?.. Notice to quit containing provision for 
liability to pay enhanced rent on failure to vacate — 
Wotice is not bad—Notice may amount to offer which 
does not give rise to new tenancy, unless it is ac¬ 
cepted. AIR 1955 NUC (All) 3569. 

S. 106—Absence of signature—Effect. 

Where a notice in manuscript is duly signed by 
|? 8 ., I r but wbfl t Is sent to the tenant is not 
IS 8 *! 11 ? Ic 5, bu $ a 4 yP ed copy (hereof with the name 
ot the landlord typed at the end of it the document 
does not comply with the provisions of S. 108 as 

of lhe landl °r d and is invalid. 
AIR 1951 All 483 (483) (Pr 7). 

----S. 106-Notice to quit — Construction—Test of 

sutticiency—Notice requiring vacant possession. 

The notices to quit though not strictly accurate or 
consisted in the statement, embodied in them may 
qmbLj g0 i° d a “ d effective in law; the test of their 

lhey A would mean t0 a stanger 
a , th ki*i cl i and circumstances touching 
the holding to which they purport to refer, but what 


they would mean to tenants presumably conversant 
with all those facts and circumstances; and further, 
they are to be construed not with a desire to find 
fault in them which would render them defective 
but to make such use of them as may be possible (ut 
res magis valeat quam pereat). AIR 1918 P C 
102 : 35 MLJ 707 (PC), Relied on. Where a 
monthly tenancy was terminable by the end of a 
monlh of the Gregorian Calendar, a notice requiring 
the tenant to give vacant possession by the end of 
June, 1950 cannot be held to b3 improper. All that 
the landlord wanted was that the tenant should quit 
the land by the 30th June, which act by itself would 
amount to delivery of possession to the landlord. An 
independent act of delivery of possession to the 
lessor is not essential in case of the lessee quitting 
the land under a lease and as such, it could not be 
construed that the intention of the landlord was that 
the tenant should give up possession before the mid¬ 
night of 30th June, 1950. ILR (1954) 6 Assam 60 i 
AIR 1956 Assam 98 (96) (Prs 1, 2, 3). 

-Ss. 106, 108 (p)—West Bengal Premises Tenancy 

Act 1950. S. 13 (6) — Notice under S. 13 (6) can be 
combined with notice to quit — Stating of grounds 
for ejectment in notice, not necessary — Per Sen, J. 
See Houses and Rents — West Bengal Premises 
Tenancy Act (12 of 1958), S. 13(6). AIR 1965 Cal 
408 (DB). 

—S. 106—Notice to quit—Validity—Date of com¬ 
mencement jof tenancy between plaintiff landlord 
and defendant tenant not expressly stated in suit for 
ejectment but recitals in plaint containing implica¬ 
tion that tenancy was according to English Calendar 
beginning from the first of each English Calendar 
monih and ending on the last day of each English 
Calendar month—Held, tenancy was terminable by 
15 days’ notice ending on last day of a calendar month 
provided it was for a purpose other than manufactu¬ 
ring or agricultural. AIR 1963 Cal 198 (203) (Pt E) 
(Pr 17) (DB). 

——-S. 106—Combined notice. See Tenancy Laws — 
Calcutta Thika Tenancy Act (2 of 1949), S. 4. (1961) 
65 Cal W N 1009. 

S. 106—Notice, sufficiency of—Misdescription, 

Where the tenant occupied a flat known as Suit 
No. 3 and 3-A, but in her notice, she mentioned Suit 
No. 3 only. But the receipt and the correspondence 
between the parties made it quite clear that both the 
parties understood that the tenant was vacating the 
entire premises which she was occupying. 

Held, that there might be slight misdescription in 

too notice, but that could not mislead either party, 
n< ?S*5 e was sufficient and legal. 57 C W N 567 « 

(Pi BMPr IIMDbV 130 ' AIR 1953 Ca ‘ 583 (5S0) 

*- S; 10 ®r. Lease * rom month to month — Notice 

to quit — Notice demanding possession in the alter¬ 
native at the end of tenancy which would expire 
fifteen days from receipt of notice — 

Validity. 

A notice to quit demanding possession from a 
monthly tenant in the alternative “at the end of a 
month of your tenancy which would expire next 

niuLr days fr ° m ft 8 receipt of this notice is 

aQd not bad iu !aw. 
(1811) 170 E R 1324, (1847) 175 E R 145 170 F r 

and (1895) 1 Q B 378, Rol. on?' Case faw 
n„?C? nd po i sessl , < i n *■» the alternative form is 

SHf - ."a 
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10(5 ~ Question of notice to quit, its require- 
ments or its service is not affected by Calcutta Rent 
Ordnance. 1946 — Notice to quit does not require 
any ground to be stated - Notice to quit on a certain 
ground - Suit for ejectment need not be on same 
ground - \\ hether suit is on a particular ground or 
not the onlv document which should be referred to 
and which shows cause of action is the plaint and 

22$ 'i2 t 2 c 'V° r - ( ? ,,it - 89 Ca > L J 248 : AIR 1952 Cal 
. /3 (/ 77> (Ft F) (Pr 31). 

” ^-106 — Notice to quit — Sufficiency — Re?son 
given in notice—If material. 

V here the notice to quit recited that the defen- 
dant No. 1 was the tenant and that the defendant 
No. _ had merely paid portions of the rent by 
cheques ana (bat as a matter of abundant caution, 
the notice was also served on him, the reason given 
in the notice to quit is not material for determining 
the question whether the notice under S. 106, T. P. 
Act. was sufficient or not. The essential requisite is 
whether the person intended to be bound by the 
notice was asked to vacate the premises in question. 
1 he notice is, therefore, sufficient to determine the 
tenancy of defendant No. 2 if such a tenancy is 

(PtBHP 8) Und t0 be tfUe ’ AlB 1952 Cal 221 (222) 

j ^s. 106 Notice to quit with demand for en- 
hanced rent if tenant stavs on — Acceptance — 
Effect of. 

A notice to quit with a demand for enhanced rent 
if the tenant stays in the premises must be deemed to 
be an oiler of a fresh tenancy on revised terms which 
if accepted, expressly or impliedly, wilRgenerate a 
new contract in supersession of the old. 

Where the tenant in reply to such notice not 
only contested his liability for enhanced rent but 
also denied the specific arrangement set up by the 
plaintiff. 

Held, that no acceptance of a fresh tenancy could 
be i if erred from the circumstances and therefore the 
landlord’s claim for enhanced rent was unsustain¬ 
able. 1959 Ker L J 1413 t 1960 Ker L T 65 : (I960) 
1 Ker L R 107 : AIR 1960 Ker 216 (215) (Pr 6). 

-Ss. 106 and 111 (h) — Notice to quit need not 

mention any breach committed bv the tenant — 
Notice mentioning a breach committed by tenant 
not invalid. 

A lease of immovable property is determined in 
any one of several ways detailed in S. Ill of the 
Transfer of Property Act. Even where forfeiture has 
been incurred, the landlord may still choose to deter¬ 
mine the tenancy by a notice to quit as contemplated 
by clause (h) of that section. Where, therefore, the 
tenancy is determined by a valid DOtice to quit, it 
cannot be challenged as invalid only on the ground 
that the notice mentions a breach committed by the 
tenant. 1963 MPLJ (Note,) 44. 

- —S. 106 — Notice to quit — It is not necessary to 
specify exact date of termination of tenancy—Exact 
date of commencement of tenancy unknown—Notice 
to quit at expiry of next month of tenancy is valid — 
Notice not to be construed in a manner as would 
work hardship on the tenant, nor to strain the langu¬ 
age too much against the landlord. 1954 N L I 430 : 
AIR 1954 Nag 292 and (1948) 1 K B 444, Rel. on. 
1902 M PLJ (Notes) 290. 

-S. 106 — Date of commencement of tenancy 

need not be stated in the notice terminating the 
tenancy. 

The date of commencement of the tenancy need 
not be mentioned in the notice giveo under S. 100 
of the Transfer of Property Act terminating the 
tenancy. That section does not require the exact date 
of the termination of the tenancy to be specified in 


the no l ice. The same rule would apply to the com. 
mencement of the tenancy. AIR 1954 Nag 292: 1954 

N 4 l n Re1, on ‘ 1961 M r J (Notes) 226 t 1961 
J3D L J 80. 


-S. 106 — 'Fifteen days’ notice’ — Notice given 

more than 15 days before end of month—Validity. 

If a notice gives at least 15 days to the tenant and 
it it expires with the end of the month of tenancy 
it is a good notice to determine the lease. Tne period 
should not be less than 15 days but there is no 
outside limit: the notice cau be given several months 
before the date on which the landlord desires to 
determine the lease. 1960 MPC 365 : 1960 MPLJ 
87: 1960 Jab L J 190: AIR I960 Madh Pra 134 
(135) (Pt B) (Pr 4). 

S. 106 Quit notice — Specification of leased 
premises—Necessity. 

A quit notice under S. 100 of the Transfer of 
Property Act does not require the specification of 
the leased premises to he mentioned in the notice. 
In the absence of anv description of the leased pre¬ 
mises, the presumption would be that the notice 
relates to the property which was actually leased out. 
1960 MPLJ (Notes) 161. 

5. 105 Notice to quit—Notice demanding rent 
in arrears—If bad. 

The plaintiff brought a suit for ejectment and 
arrears of rent alleging termination of tenancy by 
notice to quit and non-payment of rent for over a 
month in spite of notice to pay the arrears of rent. 
It was contended that the notice of demand was 
vague and did not mention the rent which was due 
then. 

Held, that since only one month’s rent was due to 
be paid on the date of receipt of notice there could 
have been no vagueness as the defendant must be 
credited with the knowledge what his monthly rent 
was. Moreover a notice demanding rent in arrears is 
not bad for vagueness. 1959 MPLJ iNotes) 163. 

-Ss. 106 and Ill — Notice to quit—Time of 

commencement of tenancy or period of tenancy not 
mentioned—Notice is not valid. 

Notiae by the landlord to the tenant to quit to be 
valid, must determine the tenancy by 15 days ex¬ 
piring with the end of the month of the tenancy. 
Where neither in the notice nor in the plaint, was 
there any allegation as to when the tenancy began 
or what the month of the tenancy was, the provisions 
of the Transfer of Property Act have not been com¬ 
plied with and the notice is invalid. 73 Mad L \V 
688 : (1960) 2 Mad L J 351. 

—S. 106 — Person giving notice not describing 
himself as manager—Effect stated. AIR 1955 NUC 
(Mad) 3229. 

-S. 106—Houses and Rents—Bombay Rents Hotel 

and Lodging House Rates (Control) Act (57 of 1947), 
S. 12 (2)—Suit for possession by landlord -Essentials 
—Notice—Form of indicated. See Houses and Rents 
— Bombay Rents Hotel and Lodging House Rates 
(Control) Act (57 of 1947), S. 12 (2). (1962) 40 Mys 
L J 888. 

—S. 106—Notice—Validity — Landlord not giving 
her name—Tenant replying—Notice is not invalid. 

The test of sufficiency of the notice is not what it 
would mean to a stranger ignorant of all facts and 
circumstances touching the holding to which it pur¬ 
ports to refer, but what it would mean to tenant pre¬ 
sumably conversant with all the facts and circum¬ 
stances of the tenancy. 

Where the notice did not disclose the name of the 
landlord but the tenant had given to the landlord a 
reply of the notice. 
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Held, that the notice was not rendered invalid. 
1952 Nag L J (Notes! 122. 

.-S. 106 — Monthly tenancy commencing on first 

day of month — Termination — Notice asking the 
tenant to vacate at any time on last date of month — 
Validity. 

In a monthly tenancy commencing on the first day 
of the month when the landlord gives a notice asking 
the tenant to vacate the premises at any time on the 
last date of the month, the substance of the demand 
is that the tenant should vacate before the expiry of 
the last date and should not reside beyond such 
expiry. It cannot be urged by a tenant that th* 
notice requires him to vacate before the last date and 
so does not allow him to stay on the premises on the 
last day. (i960) 2 0 J D 421: ILR (1961) Cut 122. 

—S. 106—Notice not signed either by the lessor or 
his agent is of no value. 18 Cut L T 117 j AIR 1951 
Orissa 262 (295) (Pt G) (Pr 10). 

-S. 106—Notice to quit giving option to tenant to 

vacate on date mentioned in notice or on a later date 
—Notice not invalid on this account as being vague. 
A I R 1965 Pat 311 (315) (Pt E) (Pr 13) (DB). 

S. 106—Notice signed by nephew of landlord. 

Section 100, T. P. Act, requires that a notice under 
the section must be in writing signed by or on behalf 
of the person giving it. There is nothing in the 
section to show that there must be authority in any 
particular form to the person who signs the notice on 
behalf of the persons giving notice. Thus where the 
landlords are two brothers A and B, a notice of eject¬ 
ment signed by B’s son C, on their behalf is a valid 
notice. 1952 Raj L W 400. 

—-S. 106—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947 as applied to Sau- 
rashtra), S. 12 (2) — Notice of demand for arrears of 
rent need not end with month of tenancy. See 
Houses and Rents — Bombay Rents, Hotel and Lodg¬ 
ing House Rates Control Act (57 of 1947), S. 12 (2). 
A I R 1953 Sau 99 (OB). 

30. Mode of service. 

-S. 106—Notice to quit sent in closed envelope — 

Refusal to accept delivery — Knowledge of contents 
can be imputed to addressee — Notice addressed to 
joint lessees tendered to and refused by one of them 
— Constructive knowledge to other lessees may be 
presumed. 

Where a closed envelope is tendered to a person 
and he refuses to accept delivery of the same, he of 
course, has knowledge of the contents of that enve¬ 
lope but when he does not care to accept delivery of 
the envelope, the law should impute knowledge of the 
contents thereof to him, and it is on that basis that 
tetusal to accept delivery of a registered or unregis¬ 
tered notice is regarded as sufficient notice of the 
contents of the envelope to the addressee. And, if in 
the case of a joint lease, service of the notice is to be 
deemed suibcient on the tenant other than the one to 
whom it was actually tendered (provided he was 
also one of the addressees) even he may be presumed 
to have constructive knowledge of the contents of 
the sealed or closed envelope. A I R 1935 Bom 247, 
Disseted from. AIR 1964 All 52 (53) (Pt B) (Pr 3). 

a ? d (b)—Lease from month 

to month -Termination—Notice-Essentials. 

termin ? tiD g the tenancy may include a 
demand for possession but a notice only demanding 

ing The tenancy?*' * 

There is a distinction between terminating the 
tenancy at once and calling upon the tenant to deliver 
possession after 30 days (in the case of month to 


mouth tenancy) and terminating the tenancy after 
30 days. In the former case the relationship of i an ^~ 
lord and tenant comes to an end at once and the 
tenant is given a right to remain in possession for 30 
days either as a licensee or as a tenant on sufferance 
whereas in the latter case he remains a tenant for 30 
days. But where it is clear from the notice that the 
landlord did not intend to terminate the tenancy on 
the date on which he gave notice the mere fact that 
the notice also required the tenant to deliver posses¬ 
sion at the end of thirty days would not mean that 
the tenancy was terminated on the date of the notice, 
for though, under the Act only a notice to terminate 
the tenancy is required and not a notice to deliver 
possession because it is the tenants' own duty to 
deliver possession as soon as his tenancy is terminat¬ 
ed, it does not follow that a notice terminating the 
tenancy cannot include in it a demand for delivery 
of possession or that a notice to deliver possession 
means that the tenancy has already been terminated. 
ILR 7 All 899 (B) Dist. 1963 All L J 567 » 1963 All 
W R (HC) 490 : ILR (1963) 2 All 729 : A I R 1963 
All 5SL (583) (Pt C) (Pr 3) (DB). 

[Overruled on another point in A I R 1967 All 1 
(FB).i 

-S. 106—W. B. Premises Tenancy Act (12 of 1950), 

Ss. 17 (4), 13 (1) (i) and 13 (0) — Protection under 
S. 17 (4) — When available — Tenant away from pre¬ 
mises — Nobody else to receive notice — Service by 
affixing notice at the door held good service. See 
Houses and Rents—W. B. Premises Tenancy Act (12 
of 1956), S. 17 (4). (1961) 65 Cal W N 1239. 

31. Service by post. 

-S. 106—Service by post. 

When a notice is sent by post and evidence given 
that the notice is so sent, a presumption arises that 
the letter reached its destination if the evidence also 
indicates that it was not received back undelivered. 
Similarly, if evidence is produced to show that the 
letter was tendered and refused by the addressee, it 
may be presumed that it was served on him. But 
where there was an endorsement on the envelope 
indicating that the tenant had disappeared in order 
to avoid taking the registered letter, no such pre¬ 
sumption can be raised as the letter is received back 
undelivered. In such case it must be held that the 
notice was not sent by post. 1954 A M L J 32 i A I R 
1954 Ajmer 65 (66) (Pt A) (Pr 2). 

-S. 106—Service by post. 

Notice sent by registered post returned to lessor 
with a note on envelop that it had been refused by 
lessee. 

Held, that as the letter was actually returned to the 
sender, there could be no presumption of its having 
been received by the addressee aod that without 
adducing evidence indicating the actual tender of the 
letter to the lessee and its refusal by him the lessor 
was not entitled to a decree for ejectment. 11 Ind 

fqL 3 i. and ^, I .5, 1 , 9 o 19 „ Sind 69 C2). Disting. AIR 
1954 Ajmer 45 (47) (Pt B) (Pr 10). 

-S. 106—Registered letter containing notice sent 
to tenant in arrears-Letter refused-Presumption of 
receipt of notice by tenant will be raised. 

Where a tenant knows that he is in arrears of rent 
and receives a registered letter from the landlord but 
refuses to accept it, it will be presumed that he did it 
because he thought it contained a notice of demand 

iQflqTn 0 ? U i S oe rebut this Presumption. 

Al?250 (23lTfpt BHP, A 5). W * lHC> 70 ' A 1 R 1963 

—< a . s amended by Act 20 of 1929)-Notice 

StatawSrs' 114>. P0S ' ~ P ” su “e>i°°-(Evideac. 
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The purpose of the amendment, evidently, was to 
make service by post an alternative provision for 
giving the notice under S. 106. The words requiring 
the delivery or tender of notice to the lessee ‘per- 
sonally or to one of his family or servants’ did not 
apply to a notice sent by post. Under S. 106 as 
amended, it is not necessary that a notice sent by a 
registered past should be delivered personally to the 
lessee or to one of his family or his servants. Where 
the notice was received by somebody who signed on 
behalf of the addressee tenant, it is the duty of the 
tenant to prove that the person who signed was 
neither his servant nor agent nor a member of his 
family and in the absence of proof on this point the 
presumption which arose in the case of a registered 
letter delivered at the house in dispute could not be 
rebutted. 1957 All L J 504» 1957 All W R (HC) 478 : 
AIR 1958 All 369 (370, 371) (Pt B) (Prs 5, 6). 

-S. 106—Sendee of notice by post—Notice to quit 

duly addressed and sent by registered post is good 
service. AIR 1955 N U C (Assam) 2838 (a) (DB). 

-S. 106—Service by post — (General Clauses Act 

(1897), S 27). 

There is no obligation upon a lessor to prove service 
of notice upon the lessee if he sends a notice by a 
registered post properly addressed. I L R (1952) 4 
Assam 357 : AIR 1953 Assam 206 1206) (Pt B) (Pr 6) 
(DB). 

-S. 106, second part—Modes of service. 

The relevant second part of S. 100 prescribes four 
modes of service of Dotice.the first by registered post, 
the second by personal tender and delivery, the third 
by service at residence by tender and delivery to a 
familv member or servant and the fourth or the last 
by affixing or hanging ia case the above second and 
third modes of personal service by tender and deli¬ 
very be not practicable. This much, however, is clear 
from the language of the statute itself that affixing or 
hanging up of the notice cannot refer to the said first 
mode of service by registered post but has reference 
only to the second and the third mode, namely, per¬ 
sonal service and service at residence. 65 Cal W N 
1119 1 1962 Cal LJ 46:1 L R (1962) 2 Cal 180. 

-S. 106—Service of notice by registered post— 

Acknowledgment of receipt by person on behalf of 
addressee is good service. 

It is well, settled that, in the absence of very strong 
evidence to the contrary, when, in the matter of 
service by registered post, an acknowledgment 
comes back, signed or purporting to be signed by 
some person on behalf of the addressee, it is good 
service under the law. AIR 1918 P C 102 : 35 Mad 
L J 707 : 52 Cal W N 659, Rel. on. 65 Cal W N 1119: 
1962 Cal L J 46 j I L R (1962) 2 Cal 180. 

-S. 106—Notice by registered post returned with 

endorsement ‘refused’—Sufficiency of service. 

Where a registered notice terminating the tenancy 
of the defendant was returned to the plaintiff with an 
endorsement ‘refused’ and the postman concerned 
was not examined as a witness to give a formal proof 
of refusal it was held that the notice must be deemed 
to have been properly served. ATR 1958 Cal 251, Foil; 
A I R 1915 Cal 313, Disting. 65 Cal W N 690 i I L R 
(1961) 1 Cal 699. 

-S. 106 — Notice to quit — Service by registered 

post—Receipt by addressee’s husband — Presumption 
of due delivery—Evidence Act (1872), S. 114, Illus. (f). 
AIR 1918 P C 102: 35 Mad L J 707, Foil. 65 Cal W N 
690 i 1 L ft (1961) 1 Cal 699. 

-S. 109—Notice to quit—Service by post. See Evi¬ 
dence Act (1872), S. 114. AIR 1957 Cal 479 (DB). 


-S. 106 — Service of notice — Registered cover 

addressed to premises in which tenant was living— 
Endorsement of “left ’ by postal peon—Value of. 

Where the tenant was living in the premises to 
which the registered cover containing the notice to 
quit was addressed and where it was taken for service 
by the postal peon, the endorsement of the postal 
peon, “left" does not conclude the matter, if the 
notice is proved to have been served on the tenant. 
51 Cal W N 650, Applied. A I K 1952 Cal 221 (222) 
(Pt A) (Pr 7). 

-S. 106—Service by post—Notice sent by registered 

post — Cover returned by Postman with endorsement 
that addressee refused to accept it—Presumption arises 
under S. 114, Evidence Act that addressee refused to 
receive it - (Evidence Act (1872), S. 114). A I R 1935 
Bom 247, Diss. from. A IR 1955 N U C (Madh Bha) 
3022 (DB). 

-S. 106 — Service by post — Notice by registered 

post properly addressed—Presumption is that service 
was effected at time at which the letter would be 
delivered in the ordinary course of post — (Evidence 
Act (1872), S. 114)—General Clauses Act (1S97), S. 27. 
AIR 1955 N U C (Madh Bha) 3022 (DB). 

-S. 106—Notice underwent by registered post and 

returned with postal endorsement "refused”—Letter 
correctly addressed—Postal endorsement is admissible 
in evidence even though the postman is not examined 
and unless rebutted it is sufficient notice under S. 108 
-(Evidence Act (1872), S. 18). A I R 1935 Bom 247 
(251), Diss. from. Case law reviewed. 65 Mad L W 
172 i (1952) 1 Mad L ? 227 : I L R (1953) Mad 31: 
AIR 1953 Mad 884 (887) (Pt B) (Pr 13) (DB). 

-S. 106 (3)-Notice sent by po.-t — Cover returned 

as ‘refused’—Presumption of valid service. AIR 1915 
Cal 313, Rel. on. 1956 Nag L J 441 : AIR 1956 Nag 
266 (267) (Pr 7). 

-S. 106 — Notice — Service by Post — Service at 

changed address-Effect. 

An address is meant to properly locate a person. 
When an addressee of a notice served through post 
cannot be otherwise located and if we can accept the 
notice in the changed address without any embarass- 
ment to him, he cannot complain that the notice 
offered to him in his changed address has not been 
properly offered so as to justify his refusal of the 
same, (i960) 2 O J D 421: I L R (1961) Cut 122. 

-S. 106—Notice by registered post correctly ad¬ 
dressed—There is compliance with S. 108—(Evidence 
Act (1872), S. 114). AIR 1955 NUC (Orissa) 1115. 


32. Leases by Gavernment. 

■S. 106—Fisheries—Lease by Government—Condi- 
s of lease—Breach of Cl. (7) of conditions — Can- 
ition of lease and resale—Clause does not render 
ibligatory to record express order—Omission to 
rd order does not render sale void. AIB 19 jo 
f C (Assam) 4216. 

S. 106—Lease of fisheries by Government—Resale 
jasonable notice is enough. AIR 1955 NUC 
am) 4216. 

•S. 106—Lease of fisheries by Government—Con- 
)ns of lease—Breach of — Government has power 
•sell, AIR 1955 N U C (Assam) 4216. 

S. 106—Government acquired land — Settlement 
srtain rental — Rent expression without prejudice 
le right and title in rent receipt—Meaning of Set- 
lent held a tenancy and not a license — Notice to 
served by Government Officer without authority 

o so is invalid—West Bengal Estates Acquisiboa 
(1 of 1954), S.l. See T. P. Act (1882), S. 105. 
1964 Cal 183. 
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-Ss. 106,105-Settlement of village—Recovery of 

rent by Government. See T. P. Act {4 of 1882), S. 105. 
AIR 1958 Manipur 31. 

33. Notice in cases not governed by this 
section. 

-S. 106—U. P. Temporary Control of Rent and 

Eviction Act (3 of 1947) — Notices under S 3 and 

S. 100, T. P. Act—Simultaneous service. See Houses 
and Rents — U. P. Temporary Control ot Rent and 
Eviction Act (3 of 1947), S. 3. AIR 1955 N U C (All) 
866 (DB). 

— Ss. 106, 105 — Case governed neither by T. P. 
Act nor by Assam (Temporarily Settled Districts) 
Tenancy Act—Service as rent—Notice to quit. See 

T. P. Act (4 of 1882), S. 105. AIR 1951 Assam 86. 

—-S. 106—Tenancy Laws — Bombay Tenancy and 
Agricultural Lands (Vidarbha Region and Kutch 
Area) Act (99 of 1958) (as amended by 30 of 1959), 

S. 39 - Notice under S. 39 - S. 100, T. P. Act not 
applicable and hence six months’ notice not neces¬ 
sary. See Tenancy Laws—Bombay Tenancy and Agri* 
cultural Lands (Vidarbha Region and Kutch Area) 
Act (99 of 1958) (as amended by 30 of 1959), S. 39. 
AIR 1965 Bom 19.(DB). 

-yS. 106 — Where the plaintiff is an occupancy 
raiyat under the Bengal Tenancy Act, his sub-leases 
are not governed by T. P. Act even though their 
leases were not taken for agricultural or horticultural 
purposes. See Tenancy Laws — Bengal Tenancy Act 
(8 ot 1885),S. 4 (3). ILH (1956) 1 Cal 124. 

."I S* 106 —■ West Bengal Premises Rent Control 
(Temp Prov.) Act (1948), S. 11 - Notice to quit - 
Notice to quit conforming with T. P. Act-Sufficiency. 
See Houses and Rents-West Bengal Premises Rent 

uMBS 2 P 2 r 5. ViSiODS) AOt <38 :of 1948)1 

,77“?; !J 6 ,r D Ci S Improvement Board Regulations 
S W h 21 7 ? u i e * 1 fa not repugnant to 

h }°S- T \ P * S ' 9 ’ P * Q See Constitution 
of India, Art. 254. AIR .1956 Hyd 10 (DB). 

—S 106-J. and K. Rent Control Order, R. 7, Pro¬ 
viso Notice to quit. See Houses and Rents—J. and 
jg House Ren * Control Order, R. 7. AIR 1953 J and K 


~ S * J06-Houses and Rents—T. C. Lease and Rent 
Control Order (1950), Pre.—Scope and object — Evic. 

tion proceeding against tenant-Notice under S. 100, 

lease imRr»f , L Iie ? eSSa r7 discuss J ed - Position of sub- 
Iease indicated. See Houses and Rents — T C. Lease 

and Rent Control Order (1950), Pre. 1956 KerLT 

—Ss. 106 and 109 — Gwalior Transfer of Property 
Act (Samvat 2001). Ss. 102 and 105-Original Ie«e 

T rZn-LlI 0 '! com - ias , , b '° 

.he^Art—Notfce’under’sf'102—Neceisity , / er,e ^ 

iaUo 1 l re i *k 0 original lease was granted bv a firm in 

into force in the meanwhilp a sa,d ^? l . cam6 

S. 102 (corresponding to S. iO0 o/ the T P^Act^ ** 
not necessary to eject the tenant w!i At’ Tl ^ ? as 

S°3S 

prior to the coroieg into force'of the Tr°an!hr of Pro! 


ACT (1882), S. 108, Note 32 63£ 

perty Act and not containing a forfeiture clause, 
reasonable notice determining the tenancy would be 
necessary. AIR 1953 S C 228, Expl. and Distingt 
Madh B L J 1955 H C R 522, Dist. AIR 1957 Madh-B 
151 (152) (Pt A) (Pr 4). 

-S. 106 — Applicability — Does not apply before 

T. P. Act was in force in Gwalior State—Provision as 
to notice cannot govern lease executed during that 
time. AIR 1955 N U C (Madh-B) 4526 (DB). 

-Ss. 106 and Ill—Tenancy by contract — Deter~ 

mination of—Notice to quit is essential — Provisions 
ol Vidhan do not repeal or abrogate provisions of 
Transfer of Property Act. See Houses and Rents— 
Madhya Bharat Sthan Niyantran Vidhan (15 of 1950)i 
S. 4. AIR 1952 Madh B 121 (DB). 

-S. 106 — Applicability — Lease of house iu 

Gwalior State—Act not in force at time — Termina¬ 
tion of lease—Notice—Necessity. 

A lease of a house in Gwalior State was entered 
into when the T. P. Act was not in force in Gwalior 
State. 

Held, that the provisions of S. 100, T. P. Act Dot 
beiDg based on principles of justice equity and good 
conscience and being merely procedural and arbitrary 
were not applicable and hence no notice as contem¬ 
plated in S. 100, T. P. Act was necessary to terminate 
the tenancy. A I R 1953 S C 228, Foil. 1961 Jab L J 
486 , 1961 M P L J 536. 

-S. 106 — C. P. and Berar Letting of Houses and 

Rent Control Order (1949), Cl. 1—Notice — Question 
regarding right of a person to give notice terminating 
the tenancy is not dealt with by the order and there¬ 
fore it falls to be determined by T. P. Act. See 
Houses and Rents -C. P. and Berar Letting of Houses 
and Rent Control Order, 1949, Cl. 1. A I R 1953 Nag 
251 (DB). * 

[Overruled on another point in A I R 1954 Nag 151 
(F B).] 


:— s - 106 -7 Leases prior to T. P. Act came into 
force—Applicability of equitable principles. 

Although the Transfer of Property Act was notin 
force in Gangpur State prior to the merger (1-1-1948) 
the equitable principles of the Act could be applied 
in respect of leases which commenced prior to the 
coming into force of the said Act. That, however, 
does not mean that every provision of that Act 
should be applied to the very letter. Thus, the provi¬ 
sion in S. 100 requiring that the notice should expire 
with the end of the month of the tenancy need Dot 
be literally applied, but reasonable notice should 
suffice. But the question as to what would be reason* 
able notice would depend upon the facts of each 
case, and no general rule can be laid down. 

Held, in the circumstances, that one month's 
notice was quite reasonable. 21 Cut L T 231 1 AIR 
1956 Orissa 95 (95, 96) (Pt A) (Prs 4, 6 ). 

TTn^* 77 A PPjI ca t>ility — Act does not apply to 
Delhi and Ajmer-Merwara—Notice to quit served on 
tenant-Technical defects in notice cannot make it 
‘avalid when there is substantial compliance with 

i 100 "7 , Notice on day following date of expiration 
ot monthly tenancy served in manner provided by 
section — Tenant cannot contend that notice is of no 
effect on that ground. (1952) 54 Punj L R 425. 

—S. 106 - Premises let out when the Act was not 
in force in Bikaner State—Section does not apply to 
such cases and tenant has to be given only reasonable 
time to vacate premises-Notice determining tenancy 
served on tenant on 10th December 1959 and tenant 
asked to vacate the premises by 1st January 1960- 
Held, that in the circumstances the 20 days' notice. 

213 a ,T'L R (l P 964) IS 14 ^ ** L W 
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-S. 1GG — Applicability to leases created before 

Act was applied to area. 

The Transfer of Property Act came into force in 
Marwar. i. e., the former Jodhpur State on 29th 
Marco 1949, ard therefore the provisions of S. 100 of 
the Transfer of Property Act are not attracted to a 
case where the tenancy commenced prior to 29th 
Ma |_ c h 1CJ 49. The provision of S. 100 of the Transfer 
of Property Act requiring the notice to expire with 
the end of the month of the tenancy is of a very 
technical nature and this provision cannot be invoked 
to a case to which (he Transfer of Property Act 
would not apply. 

Held, that as the notice to quit in the present case 
gave more than one month’s time to the tenant to 
vacate it was not invalid. A I R 1933 Lah 134, Dist 
1959 Raj L W 81 : I L R (1959) 9 Raj 97. 

>. lOfl —Suit for ejectment—Notice to quit should 
be given before institution of suit — Section does not 
govern leases executed before enforcement of Act— 
Incidence of tenancy in such cases is governed by 
provisions of then existing law — Where under that 
law reasonable notice only was required oral notice 
of one month was held to give reasonable time— 
(Civil P. C. (1908), Ss. 100-101). A I R 1955 NUC 
(Raj) 4624. 

-S. 106—Pre — T. P. Act case — Determination of 

tenancy—Notice to quit not necessary. AIR 1955 
NUC (Sau) 1498. 

-Ss. 106, 109 — Lease created before applicability 

of T. P. Act—Determination of—Reasonable notice is 
sufficient. A I R 1955 NUC (Sau) 1138. 

-S. 106 — Notice in case not governed by the 

section—Strict requirement of S. 100 is not essential. 
A I R 1955 N U C(Sau) 983. 

-Ss. 106 and 111 — Notice to quit — Lease before 

T. P. Act—Technical requirements of S. 100 are not 
applicable. A I R 1955 NUC (Sau) 971. 

-S. 106 — Tenancy entered into prior to coming 

into force of T. P. Act in former Nawanagar State- 
Notice given by landlord need not conform to 
requirements of S. 106. AIR 1955 NUC (Sau) 967. 

34. Statutory tenancy. 

See Note 0. 

SECTION 107 

SYNOPSIS 

(Transfer of Property Act (1682), S. 107.) 

1. Scope. 

2. This section and section 106. 

3. Term of a lease. 

4. “Year to year”. 

3. “For any term exceeding one year.” 

6. “Reserving a yearly rent.” 

7. Effect of non-registration. 

8. Lease coming within first paragraph created by 
oral agreement, if can be treated as valid lease 
under second paragraph. 

9. Paragraph 2. 

10. Paragraph 3. 

3 1. Proviso, 

12. Lease by Government. 

13. Lease embodied in a decree or order of a Court. 

14. Lease and part-performance. 

15. Agreement to lease. 


1. Scope. 

"—S. 107 — Finding as to the nature of tenancy in 
disregard of effect of S. 107, T. P. Act — Not binding 
in Second \ppeal. See Civil P. C. (1908), S. 100. 1963 
All L J 1005. 

-Ss. 107 and 106—Lease for five years not signed 

by lessor —(Registration Act (1908), Ss. 2 (7), 17, 49). 

A lease, where the Transfer of Property Act is in 
force can be made only in the manner laid down 
under S. 107 and where that method or manner has 
not been completely followed, there is no operative 
lease for purposes of the Transfer of Property Act. 
Where the document is not signed by the lessor the 
document may be valid for purposes of Registration 
Act but the Transfer of Property Act superimposes 
a further requirement and would not recognise it as 
a lease unless it conforms to its requirement. Where 
a lease is inoperative, the defect attaches to it from 
its very inception. Where a lease of five years is 
invalid and inoperative, the tenancy that is created by 
legal implication would only be a monthly tenancy 
under S. 100, the lease being for residential purposes 
and not for purposes of manufacture or agriculture. 
The document may be used for the collateral purpose 
of showing that defendant came to occupy the pro¬ 
perty as a tenaat. But the term of five years is not 
enforceable. No lease for five years came into exis¬ 
tence in legal contemplation. The tenancy from the 
beginning was a monthly tenancy under S. 100. It 
came into existence by implication of law. I L R 
(1957) 9 Assam 16 : AIR 1959 Assam 57 (58) (Pr 2) 
(DB). 

-Ss. 107 and 117—Lease for agricultural purpose 

—Registration. 

In the absence of any notification under S. 117, 
T. P. Act, the provisions contained in Ch. V will not 
apply to an agricultural lease. The requirements of 

S. 107 about execution and registration thus are not 
necessary to be fulfilled. ILR (1954) 6 Assam 95 i 
AIR 1954 Assam 102 (103, 104) (Pt A) (Pr 7). 

-S. 107— Madras Buildings (Lease and Rent Con¬ 
trol) Act (15 of 1946), S. 7 (3)(a)(ii), Proviso-Tenancy 
for specified period agreed upon—Oral lease—A lease 
of immoveable property for more than one year can 
be created under S. 107, T. P. Act (1882), only by a 
registered instrument — Without any express provi¬ 
sions in the Madras Building (Lease and Rent Control) 
Act (1940), validating leases invalid under the T. P. 
Act it cannot be held that the term fixed under an 
oral lease can be taken advantage of by a tenant in 
an application for eviction under S. 7 of the Madras 
Act (1940). See Houses and Rents —Madras Buildings 
(Lease and Rent Control) Act (15 of 1940), S. 7 (3) (a) 
(ii). AIR 1952 Mad 863. 

-S. 107 — Creation of tenancy — Acceptance of 

rent by landlord's agent. 

The mere f act that an ageut accepts rents is not 
sufficient to establish a tenancy against the landlord 
unless the agent was specially authorised to grant 
leases in addition to recover rents. ILR (1951) Nag 
895: 1952 Nag L J 34 : AIR 1952 Nag 398 (401) 
(Pt F) (Pr 17) (DB). 

-S. 107 — Scope — Surrender of ryoti interest— 

Subsequent lease by lambardar — Gountia— Lease 
whether governed by T. P. Act. See Transfer of Pro¬ 
perty Act (1882), S. 117. AIR 1957 Orissa 276 (DB). 

-S. 107 - “Mustajir” lease-Nature of-Right to 

collect rent from tenants on land — If immovable 
property. 

“Immovable property” as defined in the General 
Clauses Act includes “benefits to arise out of land. 

A Mustajir lease is a lease of the right to collect rent 
from tenants who pay it for use and occupation or 
land, i. e., of a right to the benefits arising out of the 


TRANSFER OF PROFERTY ACT (1882), S. 107. Note 1 


635 


land; such a lease is therefore a lease of immovable 
property within the meaning of S. 107, T. P. Act, 
and also under the Specific Relief Act. AIR 1952 
Orissa 116 (117) (Pt A) {Pr 5) (DB). 

—S. 107—Tenancy Laws—Bihar Tenancy Act (8 of 
1985), S. 148—Lease defining shares of lessors and 
lessees — Suit for specified share of rent against all 
lessees holding them Jointly and severally liable — 
Suit not framed in accordance with S. 148 of Bihar 
Tenancy Act—Courtis competent to sol't uo liabilities 
of different lessees—Lessees held liable for their share 
only even on equitable principle. 1962 BLJR 774. 

-S. 107 — Permanent tenancy after Act—Verbal 

agreement — Sufficiency — Theory of lost grant not 
applicable. 

However long the possession of the tenant'may be 
and however costly and substantial the building he 
might have erected these acts of possession by them¬ 
selves cinnot. if the lease was created verbally after 
the passing of the Transfer of Property ^ct, and if 
the parties were aware of the nature of their respec- 
tive interests in the land, confer a right of permanent 
tenancy, because this will amount to conferring upon 
a person a right which the statute enacts shall be 
conferred only by a registered instrument. The theory 
of lost grant cannot apply to a case where a tenancy 
is knowQ to have been created after Transfer of Pro¬ 
perty Act: 00 M;L J 538 ; AIR 1931 P C 79, Rel. on. 
1960 Pat L R 65 : AIR 1960 Pat 289 (290) (Pt A) 
(Pr 3)(DB), 

S. 107 — Scope — Lease executed onsbebalf of 
Board — Manner of execution—Effect of validity of 
lease. See Bihar and Orissa Local Self Government 
Act (3 of 1885), S. 29. AIR 1957 Pat 321 (DB). 

-S._ 107— Agreement resolving dispute as to inter* 
pretatron of lease — (Registration Act (1908), S. 17 
U# (a).) 

Where an agreement does not alter the terms of 
the lease but merely resolves a dispute as to ils inter- 

8 r ??AA D #’A*° es not re 9 ul r 0 registration. AIR 1952 
Pat 409 (414,415) (Pt E) (Pr 14) (DB). 

~S. 107 - Registration Act (1908), S. 17 (1) (d) — 
Distinction between, pointed out. 

A comparison of S. 107, T. P. Act, and S. 17 (1) (d), 
registration Act, would show that leases 'of immov- 
aoie property from year to year, or for any terra 
exceeding one year, or reserving a yearly rent are 
compulsorily registrable according to both the Acts. 
Accordmg to the Registration Act, the registration .of 
ther leases is optional as provided in S. 18(c) Accord- 
ing to the second paragraph of S. 107, T. P Act, 
owever, all other leases of immovable property mav 

e l ? tw ? ways; that is either by a registered 
trument, or by an oral agreement accompanied by 

Ba! t«7/°ifl8? S /« SS i 0n ' 1955 Rfl J L W 129 i AIR 1955 
®aj 167 (109) (Pt A) (Pr 9). 

2. This section and section 106. 

“—-Ss. 107 and 106—Scope of — There is no conflict 
AIEUMoSM(gS57“ Ss ' 106 aQd (Obiter). 

3. Term of a lease. 

rr S f*°J C. P. and Berar Letting of Houses 
and Rent Control Order, 1949, Cl. 13 (3) (Hi) — 
lenant executing renl-note for one year — This does 

32L°5 nst tule ,, “ nnual tenancy — Tenancy to be 
J”® 1 ?* 1 monthly after period of rent-note — Agree- 

5tSv!l! We0 c,8? r * ties t0 adJust payment at stipulated 
tflnam'i t St l 1 ten ? ncy w0 , uld remain a monthly 
tenancy—Transfer of ownership of tenement—Trans- 

W ““ re |y upon defaults made by tenant 
(Note*)°46 n0rShip ° f hiS predecessor - 1985 Mah L J 


4. “Year to year.” 

—Ss. 107, 5, 106, 116 — Lease — Expiry of—Lease 
not validly terminated — Lessee continuing in pos¬ 
session of land—Lease is renewed but not continued 

— Period of lease counts according to nature of 
tenancy—Protest from lessee against enhancement of 
rent disentitles lessor to enhanced rent—Yearly lease 
does not require registration — Year to year lease also 
does not require registration where lease i? result of 
operation of law and not act of parties. See T. P. 
Act (4 of 1882), S. 5. AIR 1965 All 326 (DB). 

-S. 107 — From year to year —Tenancy from year 

to year is a tenancy continuing so long as the parties 
desire to continue it and though terminable at the 
option of either party at the end of any year, it is not 
ipso facto terminated at the end of every vear. See 
Registration Act (1909), S. 17 (1) (d). A I R 1954 
Assam 102 (DB). 

—S. 107 — Lease deemed to be from year to year, 
is none * the less a lease from year to year and must 
satisfy the requirement of registration subject of 
course to the provision of S. 53A. AIR 1952 Cal 320 
(322) (Pt B) (Pr 15). 

-S. 107 — Rent note for one year—It is not a lease 

under T. P. Act and does not require registration — 
But it is lease within meaning of S. 2 (7), Registration 
Act — But rent note for one year does not require 
registration under S. 17 (1) (d) of Registration Act 
and can be accepted in evidence. See Registration 
Act (1908), S. 2 (7). A I R 1955 NUC (Madh B) 
1553. 

-S. 107 — Lease for one year only — Registration 

is not necessary. See Registration Act (1908), S. 17. 
AIR 1955 NUC (Madh B) 69 (DB). 

-S. 107—Contract to contrary — Implied contract 

—Validity. 

An implied contract presupposes a valid contract 
and in the absence of a valid contract, a yearly 
tenancy cannot come into existence. 1952 S C 23, 
Ref. to. 1957 Raj L W 141: ILR (1956) G Raj 1014. 

5. “For any term exceeding one year.” 

~ S. 107 — Lease for period exceediog one year — 
Creation of. See Municipality — Hyderabad Munici- 

& °‘ 1956) ' i - 22(b,( "“ nd <=>. 

—-Ss. 107, 51 and 105—Permanent lease—Inference 

— Oral lease of land for construcfion of building — 
Lessee constructing building with lessor’s knowledge 

No inference of permanent lease can be drawn — 
Lessee not entited to compensation on ejectment. See 
U T. P. Act (1882), S. 105. (1962) 40 Mys L J 861. 

S. 107—Kabuliyat for fixed period of three years 
executed by lessee alone-Kabuliyat not registered — 
a C } — Kabuliyat is invalid and cannot have any 

f j i ?? Q ?Q S , e o~i 8° l „ h - ly tenancy is, however, created. 
J ^958) 8 Rai 466 i 1959 Raj L W 242: AIR 
1959 Raj 240 (241, 242) (Pt B) (Prs 7a, 8) (DB). 

rTi i S ;k! 07 * X l l fr* *** te) }1)» 106 — Scope of 
n Qabuliyat executed by lessee for 5 years 

— Condition of termination on happening of an 

l P Vent “ A ?n 1 , 1 oU b ^? plies - Term held binding oS 

AoWd Afoi? 5 e 9? 2 ? 7, Dissented from. See T. P. 
Act (4 of 1882), S. Ill (b). AIR 1959 Raj 24. 

6. “Reserving a yearly rent.” 

—S. 107 — ‘Reserving a yearly rent' — Exnre«?f>n 

< d > 0n A y iR 1954 

—Valid^ty. and 105 ~ Orftl lea,e ^serving yearly rent 
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By S. 107 of the Transfer of Property Act a lease 
reserving a yearly rent must be made by a registered 
instrumeat. Where an oral lease reserves a yearly 
rent, the parties intend to create a lease from year to 
year but that intention not being expressed in the 
proper legal form cannot be given effect to. The 
Court cannot make a new bargain between the 
parties and hold that there is a good and valid lease 
for at least one year. 61 Cal W N 23 : ILR (1957) 3 
Cal 63G : AIR 1957 Cal 625 (626) (Pt A) (Pr 6). 

-Ss. 107, 106 — Yearly tenancy not registered — 

Tenancy is from month to month — Rent payable 
annually according to agreement—Agreement can be 
established by conduct — Agreement established — 
Refusal to accept tender of yearly rent— No default. 
See Houses and Rents — C. P. and Berar Letting of 
Houses and Rents Control Order (1949), Cl. 13. AIR 
1960 Madh Pra 124 (DB). 


-S. 107 — Applicability — ‘Reserving a yearly 

rent.’ 

The relevant portions of a lease which was a cooly 
chit, were as follows : 


“As I have agreed to take from you for my resid- 
ence the thatched shed, consisting of 30 carpenter’s 
koles all round, with raised mud Uooring and walls, 
with bamboo roofing with coconut rafters for 2 
rooms and terraced with mango planks with coconut 
door-frames in eastern portion of your Kakkarat 
paramba, I have agreed to pay you an yearly rent 
of Rs. 6 and I shall myself repair and put up the 
thatched roofing every year, and pay you the rent 
of 8 annas per month and get receipt. I shall sur¬ 
render the shed whenever you require the same 
without causing any loss whatever.” 

Held, that though an yearly rent was to be payable 
under the document, and the house had to be re¬ 
paired every year, as long it remained in the occupa¬ 
tion of the tenants, and though the made of payment 
was just at the rate of 8 annas per month, still the 
fact remained that whenever the landlord demanded 
the surrender of the house, the tenants had no option 
but to quit and deliver vacant possession, without 
causing any loss whatsoever. These terms did not 
create a tenancy that could be said to come within 
the meaning of S. 107 of the Transfer of Property 
Act. They amounted only to a tenancy^at will not 
necessitating a registered document. 11956) 2 Mad 

L J 75. 


-S. 107 — Lease reserving yearly rent — Absence 

of registered deed — Admission of evidence — (Re¬ 
gistration Act (L908), S. 49). 

Where in a suit for ejectment the plea of the tenant 
attracts the first paragraph of S. 107, T. P. Act, the 
tenant cannot prove the fact either of a lease from 
year to year or a lease of immoveable property reserv¬ 
ing yearly rent without a registered instrument in his 
favour. All other evidence, therefore, is shut out 
under S. 49, Registration Act, and this includes even 
the admission of the landlord to that effect. 19o:> Nag 
L I 103 : ILR (1954) Nag 957: AIR l95o Nag 27 (28) 
(Pt A) (Pr 6) (DB). 

_S 107 — Hisab Bandobasti Sair and Kabuliyat— 

Nature of — Section 105 — Registration - Necessity 
— Registration Act (1908), S. 17 (1) (d). 

Held, that prima facie Hisab Bandobasti Sair looks 
like a patta given by the landlord to the settle© and 
the Kabuliat looked like a Kabuliyat, given by the 
tenant incorporating the terms mentioned in Hisab 
Bandobasti Sair. (2) That the former document 
appeared to be a merely a memorandum containing 
the terms of the settlement between the Parties. It 
was merely a record of a transaction which had 
already taken place. It did not create any right, and 
could not be considered to be a lease within S. lOo, 
T. P. Act. (3) Similarly the Kabuliat also did not 


amount to a ‘lease* within S. 105, T. P. Act. (4) Even 
assuming them to be a lease, the parties never intend¬ 
ed thereby to create a lease exceeding one year, and, 
therefore, there was no mention ‘of reserving ayearly 
rent’ in that lease. Even the mention of yearly rent 
in Hisab Bandobasti Sair would not make the lease as 
one ‘reserving a yearly rent.’ The documents there¬ 
fore did not require registration under either S. 107, 
T. P. Act, or under S. 17(l)(d), Registration Act. 1950 
B L J R 105. 

-S. 107 — Applicability — Lease reserving yearly 

rent’ - Meaning of — Registration Act (1908;, S. 17 
(1) (d). 

Section 107, T. P. Act and S. 17 (1) (d) of the 
Registration Act, the provisions of which are the 
same, contemplate a lease in which a yearly rent is 
reserved, but such a lease must be one, which on a 
proper construction of it, would create a tenancy 
from year to year, or for more than one year. These 
sections would not apply to a case where the lease is 
either for one year only, or for a period less than one 
year, even though the rent for a year, or even a 
yearly rent is mentioned. 1956 B L J R 105. 

-S. 107 — Applicability — Lease reserving yearly 

rent — Lease for one year - Kabuliyat embodying 
terms — If registrable — Rate of interest — (Regis¬ 
tration Act (1908), Si. 17 (l) (a), 47 and 49). 

A lease in which a yearly rent is reserved must be 
one which on the proper construction of it would 
create a tenancy from year to year. 

Held, on facts (1) that the lease being for one year 
it was not a lease of the kind falling within the first 
para, of S. 107, but was of a kind covered by Para. 2 
of that section; (2) that the kabuliyat, which was not 
compulsorily registrable under S. 17 ,1) (a) of the 
Registration Act, could be relied upon and looked 
into for the purpose of proving the oral agreement 
of the lease and its terms. AIR 1943 Lah 127 (FB), 
Rel. on. (3) that there was delivery of constructive 
possession which was quite sufficient for the purposes 
of S. 107. AIR 1943 Lah 127 (FB), Rel. on. (4) that 
the facts that the kabuliyat was executed some 
months after the commencement of the year and the 
final certificate ot registration was endorsed by the 
Registering Officer after the expiry of the year for 
which the lease was granted, although the document 
had been presented for registration about a month 
after its execution made no difference. AIR 19u» 
Tripura 14 (15, 16) (Prs 9, 11 to 14). 


7. Effect of non-registration. 

■S. 107 — Unregistered lease — It does-not create 
incy to which S. 110 would apply - Document 
ild be inoperative—By implication of law month- 
jnancy under S. 108 would be added. *• 
(1882), S. 100. AIR 1955 NUC (Ajmer)4/91. 

■S. 107 — Tenancy of immovable property — No 
stered lease deed — Inference, 
tenancy from year to year of immovable property 
njoined by S. 107 of the Transfer of Property Act 
t be created by a registered document. In the 
;nce of a registered lease deed to only »“ fere “'® 
ch can legitimately be arrived atjs that the lease 

monthly lease. 1963 All L J 1005. 

-S. 107 - Lease— Non-registration— Effect stated. 

T. P. Act (1882). S. lOo. AIR 1955 NUC (A1I> 
7. f 

-Ss. 107, 116 - Applicability - HoWmg over 0 

mt wbo held under an unregistered lease for » 

r fixing a monthly rent — Nature of the holding 

/'here a tenant was let in ““der an unregistered 
e for a year which however only fixedla ““*2 
K if he holds over after that period, he cannor 
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claim to be holding over as a tenant from year to year 
as that would be nullifying the provisions of S. 107 
of the T. P. Act which requires the yearly lease to be 
registered. He can be treated only as a tenant from 
month to month and will be entitled only to a 
month’s notice. 1951 A W R (HC) 72 : AIR 1952 All 
634 (635) (Prs 4, 5). 

[NOTE: - The reasoning in the decision seems to 
be wrong as it is clearly in conflict with S. 110, T. P. 
Act. The lease by holdiDg over under S. 110, though 
it may be from year to year does not require registra¬ 
tion. There seems no question of negativing the pro¬ 
visions of S. 107, as the section does not apply to 
leases by holding over. But the actual decision may 
perhaps be justified on the ground that the provision 
for monthly rent is an “agreement to contrary” with¬ 
in the meaning of S. 110—Ed.] 

——S. 107 — Oral contract of lease preceding kabu- 
liyat—Kabuliyat not registered—Effect. 

The fact that subsequent to an agreement which is 
a completed contract of oral lease between the parties, 
one of the parties executes a kabuliyat for the agreed 
period, does Dot alter the fact that there was an oral 
contract ot lease initially nor does it detract from the 
efficiency or enforceability of the oral contract of 
lease. 1961 Nag L J (Notes) 86. 

-Ss, 107 and 116 — Annual lease — Lease from 

year to year — No registered deed - Validity. 

If possession is given, an oral lease for a year is 
valid. An oral agreement of lease accompanied by 
de ivery of possession, if for more than one year is 
valid by delivery of possession for the first year and 

thereafter the lessee continuing in possession with the 
assent of the lessor becomes a tenant by holdiag over 
under S. 110, T. P. Act. Mulla’s T. P. Act, 3rd Edo., 

P. 65j, AIR 1933 Rang 202: AIR 1934 Pat 309: 20 
1C715 and 1955 N LJ 103, Foil. 1958 Nag L J 
(Notes) 22. 

-S. 107 — Kabuliyat—Use for collateral purpose. 

The Kabuliat in a case where the lease is required to 
be registered cannot operate as a valid lease, it being 
a unilateral document, executed by the tenant alone, 
and so hit by S. 107 of the T. P. Act. But user of the 
kabuliyat to explain the plaintiff’s case in the plaint 1 

» c, 1 as ■ Am 1957 cai 479 “ si > 


. . s - 107—Registered Kabuliyat — Use for founding 
claim for rent. 

Rent is an essential and integral part of the lease 
and so a registered Kabuliat, it is if invalid as a lease, 
cannot form the basis of a claim for rent. The docu- 
f?mu J S u } tet }y irrelevant for purposes of the law of 
2 a f 0 “ ln ^at connection. The particular tenancy 
must be found from other materials and apart-from 
P®, 0 sa * d document. 61 Cal VV N 841 1 I L R (1958) 1 
Ca^233 i A I R 1957 Cal 479 (482) (Pt G) (Pr 19) 

107, 106 — Unregistered lease though yearly 
rent reserved — There is no valid agreement - Rights 

'•"«•> 

^«f 10 /~ KabuHyat , ex0cuted by lessee—Coustruc. 

5 Mai • j e COII1 P u lsorily registrable - Not admis- 

AIR 1954 e & C ^DB\ e8iStrati0n ACt (1908b S * 17 ’ 

—S. 107 — Document entitling grantee to go into 

year to 

Assistant Settlement Officer - Such Officer attesting 
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lease — Clauses if apply. See Registration Act (1908), 
S. 90 (1) (a) and (d). AIR 1951 Cal 301 iDB). 

-S. 107—Unregistered lease—Admissible to prove 

nature and character of possession. See Registration 
Act (1908), S. 49, Proviso. AIR 1955 Nag 300 (DB). 

--S. 107—Unregistered lease deed — Admissibility 

in evidence—Registration Act (1908), S. 40, Proviso 
—(Evideuce Act (1872), S. 91). 

An unregistered lease deed is inadmissible in evi¬ 
dence in view of S. 49, Registration Act, except for 
the limited purposes specified therein and S. 91, 
Evidence Act forbids other evidence to prove the 
lease or its terms. 1955 Nag L J 742: ILR (1956) Nag 
10: AIR 1955 Nag 306 (30y) (Pt C) (Pr 11) (DB). 

-S. 107 — Effect of non.registration stated. AIR 

1955 NUC (Orissa) 985. 


-S. 107 — Bihar Buildings (Lease, Rent and 

Eviction) Control Act (3 ot 1947), S. 2 (e) (as 
modified by Bihar Act 5 of 1953) — Case governed by 
Act 3 of 1947 — Deed of agreement unregistered 
— Nature of tenancy — Determination of — Provi¬ 
sions of T. P. Act how far can be invoked stated. See 
Houses and Rents —Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), (as modified by 
Bihar Act 5 of 1953), S. 2 (e). AIR 1956 Pat 305 
(DB). 

—S. 107 — Settlement of land for building house— 
Effect of non-registration — Hukumnama is hit by 
S. 107 — Settles cannot acquire valid title—He is a 
mere trespasser. AIR 1955 NUC (Pat) 24S1. 

—S. iOJ — Damages for use and occupation where 

AIR e i954 p U at d 304 Valid ' ^ T ' P ‘ ACt (18b2) ’ S * 105 * 

Ss. 107,105 —Lease unregistered — Tenancy by 
payment and acceptance of rent. See T. P. Act (4 of 
1882), S. 105. AIR 1961 Raj 17 (DB). 

— S ‘ r\° 7 “ Unregistered rent note by lessee for one 
year—It is not admissible as lease deed - Oral agree, 
ment accompanied by delivery of possession—Docu¬ 
ment will be admitted to corroborate fact of such 

8. Lease coming within first paragraph 
created by oral agreement, it can 
be treated as valid lease under 
second paragraph* 

l 07 " VaUdtty of oral lease. See Civil P C 
(1908), S. 47. AIR 1955 NUC (Assam) 2787 (DB). 

:T” S, c 107 T Re . Q ! note executed by tenant - Registra. 
Madh F,a f 4 e f ,ca,10n Act <U08), S. 17. A I R 1958 

—— -Ss. 107 and 116 — Registered instrument of lease 
“ 1 of S 107 not executed in man*! 

hJ C ii Cd » Un j er Pa?a 3 °f section - Lease if 

s-ssaBs 

ment accompanied by deliverl Af t by , agree -. 
thereafter to be a case of holding over P under s“ l‘l« d 

W&S A 1 B 1951 Pat 160 uVlK A, 
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— S. 107 — Sub-letting or parting with possession— 
It is not every transaction by lessee with a third 
partv which must amount to transfer sub-lettiug or 
parting with possession — Landlord held failed to 
establish sub-letting — Partnership Act (1932), S. 4. 
See Houses and Rents — Delhi and Ajmer Merwara 
Rent Control Act (1947), S. 9 (1) (b) (ii). AIR 1952 
Punj 403. 

9. Paragraph 2. 

-S 107—Qabuliat —Evidentiary value — Qabuliat 

cm be used as corroborative evidence of oral lease 
for less than a year. 

Obiter. — Although a qabuliat cannot be treated as 
independent evidence of a lease for more than a year 
or from year to year, or reserving a yearly rent, it 
can be looked into as corroborative evidence of an 
oral lease for a period of less than a year. Such a lease 
is permitted by S. 107 to be made by an oral agree¬ 
ment and it does not violate the principle of T. P. 
Act or the Evidence Act to look into a qabuliat as 
corroborative evidence of an oral lease which is 
otherwise in accordance with law. A I R 1943 Lah 
127 (FB), Rel. on. ILK 31 All 270 (FB) and A I R 1930 
All 678 and AIR 1924 All 514 and A I R 1943 All 279 
and AIR 1953 All 499 and AIR 1946 All 40o, Disting. 
1962 All L 1 773: 1962 All W R (HC) 646: AIR 1962 
All 604 (605) (Pt B) (Pr 7). 

-S. 107—Applicability—Monthly tenancy. 

Where the lease was neither from year to year nor 
did it reserve an yearly rent and it was also not for 
a term exceeding one year, S. 107 has no application 
aod a lease from month to month made orally with 
delivery of possession would be a perfectly legitimate 
form of making a lease. 1957 All L J 507 : A I R 1958 
All 32 (33) (Pt C) (Pr 7). 

-S. 107 — Lease — Fresh lease— Variation of rent 

and date of commencement of lease — Attornment — 
Held, fresh tenancy by oral agreement-Unregistered 
written document cannot be admitted to prove terms 
—Plaintiff can sue for rent and ejectment. A I R 1955 
NUC (All) 3586. 

_S 107 — Oral lease not exceeding one year — 

Kabuliyat by lessee only-Lessee going into posses- 
s j on —Validity of lease — [Evidence Act (1872), 

S. 114]. 

As regards leases rot exceeding one year, a lease of 
immovable property can be created by oral agree¬ 
ment accompanied by delivery of possession. Where 
the lessor did not execute any document and it was 
the lessee alone who executed a kabuliyat and the 
lessee was in possession of the property after the 
execution of the kabuliat. 

Held, that it may be presumed under S. 114 of the 
Evidence Act that there must.have been an oralagree- 
ment between the lessor and lessee agreeing to the 
terms on which the lessee was being put in possession 
ofrthe property and there was therefore, an oral agree¬ 
ment accompanied by delivery of possession which 
satisfied the requirements of S. 107. 1954 All VV R 
(HC) 167 : ILR (1955) 1 All 622: AIR 1954 All 475 
(480) (Pt B) (Pr 24) (DB). 

_S. 107 — Delivery of possession — Constructive 

delivery if sufficient. 

Obiter : — Delivery of possession, for the purpose 
of creating a lease, must not necessarily be physical 
delivery of possession at the time oi the agreement : 
but even constructive delivery of possession may be 
sufficient for the purpose of constituting a lease 
under S. 107 of the Transfer of Property Act. AIR 
1943 Lah 127 (FB), Rel. on. AIR 1957 Assam 188 
(191) (Pt D) (Pr 6) (DB). 

_S # 107 — Term of lease — Lease determinable at 

option of lessor is not compulsorily registrable. AIR 
1955 NUC (Hyd) 2969 (DB). 


-S. 107 — Unregistered lease — Suit for rent — 

Defendant admitting lease and paying rent—Question 
of registration does uot arise. See Registration Act 
(1908), S. 49. AIR 1955 NUC (Madh B) 4322. 

-S. 107 — Rent Note to pay rent at Rs. 30 p.m. for 

8 months—Registration is not necessary either under 
Registration Act or T. P. Act —^Instrument not being 
a lease within S. 105, S. 107 does nat apply — Docu¬ 
ment is a lease for purposes of Registration Act—But 
as it was only for 8 months, it was not necessary to 
register it under Registration Act—Rent note can be 
euforced. See T. P. Act (1882), S. 105. AIR 1955 
NUC (Madh B) 3787. 


-S. 107 — Admissibility of unregistered lease — 

Yearly tenancy - Unregistered rent-note is admis¬ 
sible to show nature of possession—Registration Act 
S. 49. 

In the case of a yearly tenancy the rent-note 
though unregistered can be used for the collateral 
purpose, of showing the nature of possession of the 
tenant as also to prove an admissiou made by him. 
1952 Nag L J (Notes) 165. 


-S. 107, Paragraph 2 — Absence of delivery of 

possession—Status of person claiming to be lessee — 
Right to eject trespasser. 

In a suit for ejectment the plaintiff is to stand or 
fall on the basis of his own title. It does not matter 
if the defendant has not been able to prove his 
alleged interest or title and he is a mere trespasser. 
Under S. 107 delivery of possession is essential for 
the purpose of creating tenancy rights in other kinds 
of leases in the absence of a registered document in 
accordance with the provisions of that section. Where 
there is a great lacuna regarding delivery of posses¬ 
sion in favour of the person who claims to be the 
lessee no title is created in his favour. As such, he 
is not competent to bring a suit for ejectment even 
as against a person who is a trespasser. ILR (L957) Cut 
509 : AIR 1957 Orissa 276 (279) (Pt D) (Pr 11> 
(DB). 

-S. 107—Absence of delivery of possession — Ac¬ 
ceptance of rent by landlord—Tenancy if created. 

Mere acceptance of rental by the landlord cannot 
create tenancy under the Act. In addition to the ac¬ 
ceptance of rent delivery of possession must be an 
accepted fact or must be proved in order to enable 
the person claiming as a lessee to eject a trespasser to 
fall back upon the provisions of S. 100 and succeed. 
AIR 1952 SC 23 1 1951 SC J 813, Distinguished. 
ILR (1957) Cut 509 1 AIR 1957 Orissa276 (279) (Pt E) 
(Pr 11) (DB). 


-S. 107—Delivery of possession—Actual delivery 

—Necessity. 

“Delivery of possession", as used in S. 107, T. P» 
Act, includes constructive possession also when the 
lessor is in possession of the land through his mort- 
gagee or his tenant and they are attorned to the 
lessee; but if the lessor is not in possession either 
actually or constructvely and the land is in posses¬ 
sion a trespasser asserting adverse and independent 
right, actual delivery of possession is compulsory m 
order to satisfy the conditions of S. 107, T. r-Act 
ILR (1957) Cut 509: AIR 1957 Orissa 2/6 (279) 
(Pt F) (Pr 11) (DB). 


—S. 107 - Bihar Buildings (Lease, Rent and Evic- 
ion) Control Act (3 of 1947), S 11 - Unregistered 
Urayanama executed and signed by essee alone 
[irayanama whether admissible in evl( \ e i^ ' n T , A 
f naravraoh 2 of S. 107 (Quaere). 1964 BLJB 


59. 

[Overruled on another point in AIR 1904 Pat 401 

(FB).] 
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_S. 107 — Transferee from tenant-at-will' raising 

pucca building—Acquiescence by landlord—Estoppel 
—Principle of no estoppel against Statute. See Evi¬ 
dence Act (1872). S. 115. AIR 1960 Pat 289 (DB). 

_S. 107—Landlord and Tenant—Joint tenancy — 

Partition—Acceptance by landlord by conduct—Re¬ 
grant of individual tenancy. AIR 1955 NUC (Punj) 
1883. 

—S. 107—In the absence of a contract to the con¬ 
trary—Execution of rent note when Registration Act 
was not in force in the State—Registration held was 
not compulsory. See T. P. Act (1882), S. 100. AIR 
1955 NUC (Raj) 4059. 

-Ss. 107, 106—Guardian executing perpetual lease 

of minor’s houses — Lease ’reserving annual rent — 
Lease not executed by both parties—Presumption of 
monthly tenancy under S. 100 — Lease binding on 
minor even if no sanction of Court is obtained — 
(Guardians and Wards Act (1890), S. 29). See T. P. 
Act (4 of 1882), S. 100. AIR 1957 Tripura 1. 

10. Paragraph 3. 

-S. 107 Paragraph 2 —Applicability — Lease to be 

executed by both lessor and lessee. 

A land which was allowed to be in possession of 
certain persons as stall holders was granted in per¬ 
petual lease by the properietor. The lessea was stated 
to be “A and his son B” in the lease deed. It was 
signed by A but it was not known whether he signed 
it as a “Malik” of a firm or as a partner of a firm or as 
head of his family describing the family by firm 
name. He brought suits for eviction of the stall 
holders, but the suits were objected to on the ground 
that as there were two lessees he alone was not enti¬ 
tled to bring the suits. 

Held, that the objection was not tenable. If A 
had acted on behalf of a firm the other partners of 
the firm would be entitled to the benefits derived by 
him under the deed. If he acted as head and Karta 
of toe family the family would be entitled to the 
benefit of that transaction. Therefore in whatever 
capacity he had acted he was the second party to the 
lease deed. The proprietor purported to transfer to 
him whatever rights he had in the land and those 
rights obviously were his proprietary rights. The 
j 8 a' jj wbicb was executed both by the proprietor 
and A did not contravene the provisions of S. 107 and 
there was no reason why it should not operate as 
a valid perpetual lease of the land in favour of A. As 
such A was the person who was entitled to possession 

™ SS brin * the suils * 1953 AH W R (HC) 
70 : AIR 1957 All 309 (371) (Pt A) (Pr 6). 

. T“^ s ’ .* 97 . and 105—Qabuliat— If creates a lease — 
Admissibility for proving nature of possession. 

Sarkat (Qabuliat) executed by lessee alone does not 
operate as lease—But the deed is admissible in evidence 

1950 An°68I (Pt B A) fminiDg n3lUre of Possession. AIR 

7T'l^ 1 T 7 “ Rent r DOte si «ned only by tenant- Effect 
°n i t a R cy Laws-Bombay Tenancy and Agri- 

(wStofsa. 107 ° f i9i8) s - 2 ' i7) - il « 
Sy cttT s %To d j 

re s tri«ll WaS T ended I ial929 - Desd COD taining no 
restriction on tenant from constructing any oucca 

onanXrd CO p S,rUCti0n carr j edon knowledge 

restraining Pe f rmanent ai »d mandatory injunction 
^SrU^tenant cannot be granted. See Civil P C 

C« 9 1°97. 0,39 ’ R ’ lf (19fl5) 69 Cal W N 833 i AIR 1960 

l«^rfM 1 ?Jr Registe i ed KabulJyat signed by lessee is 
invalid as lease — Possession under such lease and 

acceptance of rent by landlord - Lease by operation 
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of law is created — Provision for re-entry for breach 
of condition against alienation contained in Kabuliyat 
attaches to such lease—Breach of condition — Notice 
under S. Ill (g) not given — Decree for possession 
cannot be passed. See T. P. Act (1882), S. lOd, AIR 
1960 Cal 40. 

--S. 107 — Unilateral Kabuliat — Implied tenancy 

from payment and receipt of rent. See T. P. Act 
(1882), S. 105. AIR 1955 NUC (Cal) 5584. 

-S. 107— Kabuliyat executed by lessee alone. See 

Evidence Act (1872), S. 21. AIR 1955 N U C (Cal) 
2889. 

-S. 107—Necessity of execution by.both lessor and 

lessee. 

It cannot be said that a kabuliyat executed by lessee 
alone is not a lease on the ground that it is not 
executed by both the lessor and the lessee. The re¬ 
quirement of S. 107 of joint execution by the lessor 
and the lessee applies only to a case where a lease op 
immovable property is made by a registered instru¬ 
ment. Hence a kabuliyat executed by a lessee if 
unregistered does not come within the mischief of 
S. 107. AIR 1954 Cal 207 (208) (Pt B) (Pr 4) (DB). 

——S. 107, Para. 3 — Bharapatra executed by lessee 
only, binds the lessor, in absence of fraud. AIR 1952 
Cal 352 (352) (Pr 6). 

-S. 107 (Before its amendment by Act 20 of 1929) 

—Lease executed by lessee alone — Validity. 

An instrument of lease executed only by the lessee 
and accepted by the lessor is sufficient to constitute 

ni e ‘ before its amendment by Act 

20 of 1929. The facts that the lease is stated to be 
an indenture and con'ains mutual covenants by the 
lessor and the lessee are not conclusive to show that 
the document to be valid must be executed bv the 
lessor and the lessee. I L R (1951) 2 Cal 444 • \ I R 
1951 Cal 361 (364) (Pt A) (Pr 47) (DB). ' R 

-S. 107—Execution of lease-Formalities. 

In the light of the third paragraph added to S. 107 
in the year 1929 there is no ‘lease 1 unless the instru- 
ment is executed by both lessor and lessee Hence 
the question of such an instrument being inadmis¬ 
sible in evidence for want of registration does not 

»^ 9a 9ft^ er ** R 218 : 1959 Ker L T 247 ’AIR 
19o9 Ker 400 (400) (Pt A) (Pr 3) (DB). 1 * 

—-Ss. 107 and 105—Unilateral agreement to occupy 
house and pay rent-Agreement, it lease-Aizreemenr 
not registered - Admissibility in evidence See T P 
Act (4 of 1882), S. 105. AIR 1951 Mys 24.’ * 

^ S \!«2i an Jt l i 5 r Re,lt chit by teua °L if lease 
-Suit for° r wa , at of registration discussed. 

ieeT - p - Act ot s. los. 

,~ 9 ' 107 ~? rim »ty purpose of lease agricultural— 
rent byKr-F^tb^, rigM upon 

ot s!m JanuTbtVa^ifrlE 

fact-Civn'p.'c. A ^ ° ‘ 

mmmm 

ississ 

not signed by the lessors tbat was 

question whether the lease nm hlV^ 0ss l ® 6s ’ Moreover: 
the lessors and the lessees i« been sl g nod hy 

« d ‘-“S shoSw‘be 1S pfoaded d in q “he. 
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■written statement and an issue should be framed and 
evidence gone into. The point cannot be permitted 
io be taken *up for the first time in the second 
appeal. ILR (1964) Cut 111. 

-Ss. 107 and 117 — Lease for agricultural pur¬ 
poses — Unregistered document executed by land¬ 
lord alone —Planting of banana trees and temporary 
use of land for other purposes does not alfeot its 
character—S. 107 does not apply. 

A unilateral unregistered document of lease exe¬ 
cuted by the landlord would be valid if the lease is 
for agricultural purposes. Where the origin of the 
lease was for agricultural purposes the mere raising 
of the banana trees and the temporary use of the 
land for any other purpose will not destroy the 
original character of the lease. Hence by virtue of 
S. 117, S. 107 of the Transfer of Property Act has no 
application to such a case. An agricultural tenant 
could be inducted even without any document and 
bv the mere acceptance of rent by the landlord. 
(1963) 29 Cut L T 409 i ILR (1963) Cut 643. 

-S. 107, Paragraph 3 — Lease not executed by 

both lessor and lessee is clearly invalid. ILR (1957) 
Cut 509 : AIR 1957 Orissa 276 (278) (Pt C) (Pr 10) 
(DB). 

#-Ss. 107, 105, 106 (before amendment by Act 

20 of 1929) — Lease, creation of, before amendment 
—Valid lease could be created by a patta executed 
by lessor and not by kabuliyat executed bv lessee. 
See T. P. Act (4 of 1882), S. 105. A I R 1960 Pat 344 
(FB). 

-S. 107 — Lease — Registered Kabuliyat coupled 

with acceptance — Sufficiency — (Registration Act 
(1908), S. 2 (7) ). 

Id the case of an agricultural lease a registered 
Xabuliayat coupled with the acceptance of the same 
by the landlord is sufficient to constitute a lease in 
•the eye of law. ILR 36 Pat 1027 : AIR 1959 Pat 89 
(101) (Pt M) (Pr 27) (DB). 

-Ss. 107 and 105 — Invalid lease — Possession 

under. 

Lease is invalid if registered instrument is not 
signed by both the lessor and the lessee. Neverthe¬ 
less the lessee in possession is entitled in law to 
maintain possession against the whole world except 
the rightful owner. AIR 1957 Pat 408 (416) (Pt N) 
<(Pr 28) (DB). 

-S. 107 — Kabuliyat not executed by lessor — 

Contract is invalid — Terms of contract cannot be 
proved by any other evidence—(Evidence Act (1872), 
S. 91). AIR 1957 Pat 331 (333) (Pt B) (Pr 12) (DB). 

-Ss. 107 and 105 — Usufructuary mortgage — 

Lease back to mortgagor — Kerayanama executed 
by mortgagor lessee only—Validity—Suit for arrears 
of rent on basis of Kerayanama — Whether main- 
tainable — Claim for use and occupation — Fate of 
compensation — Debt Laws — Bihar Money-lenders 
Act (3 of 1938). 

Where a usufructuary mortgagee has leased the 
mortgage property (house) back to the mortgagor 
and the alleged kerayanama was executed by the 
mortgagor lessee only, it is hit by S. 107 and there- 
fore a suit for arrears of rent by the mortgagee laud- 
lord on the basis of kerayanama is not maintainable. 
But the mortgagee landlord is entitled to recover 
compensation for use and occupation from the mort¬ 
gagor lessee for the period he was in possession and 
enjoyed the property. AIR 1944 Pat 35, Rel. on. 
The contract between the mortgagor and the mort¬ 
gagee, by which the mortgagee stipulated to realise 
24 per cent, of interest from the mortgagor on the 
house under the veil of house rent is clearly illegal, 
and is hit by the Money-lenders Act. The rate at 
which such compensation for use and occupation of 


the house can be allowed should be such as would 
represent interest at 9 per cent, per annum on the 
sum advanced. A I R 1957 Pat 24 (29) (Pt Dl 
(Prs 19, 22, 24, 26). 1 U) 

Ss : 107 - If 6 —Scope —Registered instrument of 
21 yeftrs 8igDed by the ,essor alone- 

Validity of — If may be construed as oral lease for 
one year and treated as valid. 

An instrument purporting to be lease or patta for 
21 years, made in writing, registered and signed by 
the lessor alone, but not signed by both the lessor 
and the lessee as required by S. 107, T. P. Act, 
neither constitutes nor creates a valid lease. It can- 
not be construed to be an oral agreement of lease for 
one year, as it is within the mischief of S. 107, T. P. 
Act, and its invalidity cannot be cured by construing 
it to be a lease by oral agreement accompanied by 
delivery of possession. So to construe it would de¬ 
feat the provisions of S. 107. AIR 1951 Pat 160 (161, 
162) (Pt A) (Pr 8) (DB). 


11. Proviso. 

—-S. 107, Proviso—Lease of house—Effect of non¬ 
registration—Notification—Under Proviso issued by 
U. P. Government. 

By a notification published in the U. P. Gazette, 
dated 21st June 1905 under S. 107 of the T. P. Act 
only leases in which the total amount of the rent 
reserved is below Rs. 50 can be made by an un¬ 
registered writing. All other leases if in writing have 
to be registered. Hence where a lease for a house is 
for one year and the total amount of rent reserved is 
more than rupees fifty, it is, if unregistered, inadmis¬ 
sible in evidence except for collateral purposes as 
provided in S. 49 of the Registration Act. 1956 Andh 
W R (HC) 711: 1956 All L J 625. 


12. Lease by Government. 

—S. 107—Lease of land by Government—T. P. Act 
does not apply when construing instrument of grant 
by Government. See Government Grants Act (1895), 
S. 2. AIR 1965 All 326 (DB). 

-S. 107 —Government Grants Act, S 3 —Lease — 

Bilateral document — Exclusion of S. 107, T. P. Act. 
See Government Grants Act (1895), S. 3. AIR 1951 
Cal 361 (DB). 

•-S. 107 — Lease of Government lands—Exemp¬ 

tion from provisions of S. 107—Registration of lease 
deed not necessary—Lessee enteriog into possession 
is enough (Per Division Bench). 

Per Division Bench—Where a lease of Government 
lands is exempted by a notification, from the provi¬ 
sions of S. 107 of the Transfer of Property Act, a 
document creating such a lease does not require 
registration as provided by S. 90 of the Registration 
Act. In such case there fis a demise of the lands 
so soon as the lessee takes possession. Ramnarayan v. 
State of M. P., 1901 Jab LJ 1364: 1901 M P L J 
(Notes) 295 : 1962 MPLJ 1 1 1902 M P C 118 i ILR 
(1962) Madh Pra 84 : AIR 1902 Madh Pra 93 (102) 
(Pt D) (Pr 36) (FB). 


13. Lease embodied in a decree or 
order of a Court. 

—S. 107 — Compromise decree creating perpetual 
ease — Property containing paddy land and house 
Document required registration — Being unregistered 
vas unenforceable. See T. P. Act (1882), S. 10. AIR 
955 N U C (Mad) 3950. 

—S. 107 — Compromise decree creating perpetual 
ease—Registration compulsory. See Registration Act 
1908), S. 17 (2) (vi). AIR 1955 NUC (Mad) 39o0. 
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-Ss. 107,105 — Compromise decree varying terms 

of existing tenancy — Registration is not necessary— 
(Registration Act (1908), S. 17). See T. P. Act (4 of 
1882), S. 105. AIR 1955 Pat 402 (DB). 

14. Lease and part performance. 

-Ss. 107, 53-A — Registration Act (1908', S. 49 — 

Statutory tenant, who is—Person remaining in posses¬ 
sion after the period fixed in a compromise decree, 
where lease as contemplated by the agreement was 
neither executed nor registered, does not become a 
statutory tenant—S. 53 A of T. P. Act does not coafer 
any right on such person — Such person after the 
period agreed to in the compromise is over, becomes a 
trespasser—Suit by such person for declaration of his 
right as a tenant and for permanent injunction not 
maintainable. See Houses and Rents — West Bengal 
Premises Tenancy Act (12 of 1950), S. 2 (1). AIR 
1904 Cal 235 (DB). 1 ' 

107, 53*A — Patta for 25 years executed by A 
in favour of B on monthly rental — Patta not signed 
by B — B going into possession and effecting im¬ 
provements in terms of patta — Suit for arrears of 
eentand eviction of B before expiry of patta—There 
is no implied tenancy from month to month — Doct¬ 
rine of part performance held applied. 

Held, that the patta, though not a lease was a writ¬ 
ing within meaning-.of S. 53-A. From such a writing 
the terms necessary to constitute a transfer could be 
ascertained with reasonable certainty. B in part per¬ 
formance of the contract had taken possession of the 
subject of the contract. A was debarred from enforc¬ 
ing against B any right other than the right expressly 
provided by the terms of the contract. And it was 
expressly provided that B should remain in-the pre¬ 
mises undisturbed by A, till expiry of 25 years. Thus, 

u ji cameto th® aid,of B. In this case there was 
hardly any room for •‘presumed” or "implied" ten¬ 
ancy because a lease of immovable property for any 
term exceeding one year can be made only by a 

T&l t A ruraent * AIR , 1950 Cal 23, Rel. on. AIR 

1944 Pat 35, Approved. After the expiry of 25 years 

ATR 1 QOtice wi!1 be required. 

AIR 1902 Cal 502 (503, 504) (Prs 6, II). 

S ’rf S6 f 7 10 y ea rs-Deed unregis- 
tered-If can be relied on for part performance, dis¬ 
cussed. AIR I960 Cal 009 (618) (Pt H) (Pr 33) (DB). 

~ Ss ’ 107 and 53-A—Written agreement to lease for 

j 1Dg on ? sigD0d b y ,essor only — If 
J® plel 5 an i c ?ncluded agreement under $. 53-A 

i R 7 e Fix tr c ti0 2 ^ Re « is tration 4ct (1908), 

«■ Sia »i 7 iS ( db[- P ' Act (4 of 1882 >' s - 53 - A - 

107 7 pocument invaJid as lease, being without 

0SSee ~ Fa , cts flnd ononmstances reveal- 
th0 tt ™ com P leted contract of Iease-Docu- 
JJJSa, 1 •ufficient to attract S. 53-A. See T P Act 
<1882), S. 53-A. AIR 1965 Pat 467 (DB). ‘ * 

I0 1* 53 *A—Lease executed by lessor alone- 
for^ JuM 0t com P ,eted “in manner prescribed there- 

18821 ? e ATD g u?i« S - 53 - A * See T * P * (4 Of 
lo»2), S. 53-A. AIR i960 Pat 354. 


^ -S. 107- 
S. 53-A has 
ment upon 
transfer by 
the lessee. 
Pat 24. 


-Lease — Doctrine of part performance- 
no application to a case where the docu. 
which a party relies is not a contract of 
the lessor but is a kabuliyat executed by 
See T. P. Act (1882), S. 53-A. AIR 1957 


i„ 8, 10 £ PaTa ’ ^“Document of lease not signed by 
xSrma DoCU T nt is admissIble as evi lence of part 
S^5? A S2 T 0i agree ® 0nt t0 2rant lease under 

« Sau t R 378, ranS er ° f Property Acl (1882 >‘ S * 53 -A. 

[Vol. 14.] Fn.D. 41. 


15. Agreement to lease. 

-Ss. 107 and 103—Kabuliat cannot create lease 

See T. P. Act (4 of 1882), S. 105. AIR 1953 All 499. 

-S. 107—Agreement to lease — Registration is not 

necessary. See Registration Act (1908), S. 2 (7). AIR 
1955 Nag 170 (DB). ' 

-S. 107—Agreement to lease-Execution by lessor 

alone—Sufficiency. 

Section 107, T. P. Act, only lays down how a lease 
is to be made and rot how an agreement to lease is to 
be made. There is no provision which requires that a 
written agreement to lease should be rigned both by 
the lessor and lessee It is enough if it is executed bv 
the lessor alone. I L R (1950) Nag 799 1 1931 Nae LI 

(DB) A 1 R1931 Nas 285 (2S6,287) (Pt B) (Prs 9 ’ U > 

SECTION 108 

SYNOPSIS 

(Transfer of Property Act (1882), S. 108.) 

1. General. 

RIGHTS AND LIABILITIES OF THE LESSOR. 

CLAUSE (b) 

2. Obligation to give possession. 

3. "On the lessee s request". 

4. Failure to give possession-Effect. 

5. Contract to the contrary. 

* o CLAUSE (c) 

6. Scope. 

7. Interruption by holder of paramount title. 

8. Interruption by trespasser. 

9. "Shall be deemed to contract'*. 

10. Effect of breach of covenaut. 

RIGHTS AND LIABILITIES OF THE LESSEE 

CLAUSE (d) 

11. Accession to property. 

12. Scop, CLAUSE <’> 

13. "Flood”. 

14. Proviso. 

15. Applicability of doctrine of frustration to leases. 

CLAUSE (f) 

16. Lessor's neglect to make repairs. 

CLAUSE (g) 

17. Payment by lessee for lessor. 

CLAUSE (h) 

18. Lessee’s right to remove things attached to earth. 

CLAUSE (i) 

19. Lessee’s right to crops sown by him. 

20. Scope. CLAUSE 0) 

21. Absolute transfer. 

22. Rights of assignee. 

23. Liabilities of assignee. 

24. Mortgage or sub-lease by lessee. 

25. Lessee continues liable. 

20. Bighl. of les.ee against Usign.e o, suh-lesse, 

27. Clause not retrospective. . . .. .°®* 
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28. Scope. 

29. Bent in kind. 


CLAUSE (1) 


80. Tender or payment at proper place and time. 
31. “To lessor or his agent”. 

82. Payment must be by lessee. 

83. Increase in rent. 

34. Question of title. 

35. Concurrent lease. 

36. Non-payment of rent. 

87. Suspension, abatement or reduction in rent. 


CLAUSE(m) 

38. Duty of lessee to restore property in good condi¬ 
tion upon termination of lease. 

CLAUSE (o) 

89. reasonable use of demised property. 

40. Use contrary to agreement. 

41. Cutting of trees on land. 

42. Working mines and quarries. 

43. Any other act which is destructive. 

CEAUSE(p) 

44. Erection of permanent structures by lessee. 

CLAUSE (q) 

45. Upon determination of lease, lessee to put lessor 

into possession. 


1. General. 

-Ss. 108 and 109 — Bights of lessor and his trans¬ 
feree in demised property—Nature. 

A lessor has certain primary and auxiliary rights in 
the demised property. One of the primary rights is 
the right to evict the lessee from the property in cer¬ 
tain circumstances, and as an auxiliary to that right 
there springs the right to give notice in writing to 
the lessee of the intention to determine the lease and 
to ask him to quit the property. It follows from 
S. 109 of T. P. Act that all the rights, primary and 
auxiliary, of the lessor to the property stand trans¬ 
ferred to his transferee, and the latter becomes sub¬ 
stituted for the former for all practical purposes. 
1961 All L J 644 i 1961 All W R (HC) 510 « ILR 
(1961)2 All 554. 

-S. 108—Landlord and tenant—Altering status of 

tenant—Unilateral-act of tenant. 

It is not open to a tenant by any unilateral act to 
alter his character of a tenant. AIR 1951 Him Pra 65 
(66) (Pt D) (Pr 10). 

-S. 108 — Lease is a bilateral transaction giving 

rise to certain liabilities and duties both on the part 
of the lessor and the lessee as specified in S. 108. See 
Municipalities — Hyderabad Municipal Corporation 
Act [2 of 1959), S. 22 (2) (b) (i). AIR 1957 Hyd 27 
(DB). 

4) —S. 108 — Cls. 4 to 8 of C. P. and Berar Letting 
of Houses and Rent Control Order (1949)—These 
clauses are valid—Repugnancy with S. 108, T. P. Act 
—Clauses are sustained by reason of S. 6 of C. P. 
and Berar Regulation of Letting of Accommodation 
Act 11 of 1949 and assent of Governor-General — 
(Government of India Act (1935), S. 1U7). See Houses 
and Rents - C. P. and Berar Letting of Houses and 
Bent Control Order (1949), Cls. 4 to 8. AIR 1955 Nag 
246 iFB). 

_S. 108 — Sections'12 and 13 of Bombay Rents, 

Hotel and Lodging House Rates (Control) Act (1947) 
as amended in Saurashtra do not abrogate provisions 
of T. P. Act. See Houses and Rents — Bombay Rents 


Hotel and Lodging House Rates (Control) Act (19471 
S. 12. AIR 1953 Sau 119 (DB). 


RIGHTS AND LIABILITIES OF THE LESSOR 

CLAUSE (b) 


2. Obligation to give possession. 

--S. 108—Tenancy determined by notice to quit— 

Action in ejectment for purposes of bailding or re¬ 
building—Form of decree — Decree keeping tenancy 
intact while directing teuaDt to vacate within certain 
date cannot be passed. See Houses and Rents— vV. B. 
Premises Rent Control (Temporary Provisions) Act 
(17 of 1950), S. 12 (1) (h). (1964) 68 Cal W N 115. 

——S. 108 -Possession — Constructive possession— 
Effect—Held possession of the documents meant in 
the circumstances of this case constructive possession 
of the goods. AIR 1963 Cal 163 (173) (Pt C) (Pr 43). 

-S. 108— Landlord nud tenant—Suit for damages- 

for use and occupation against tenant holding over 
—No evidence that tenant cultivated land himself— 
Plaintiff is not entitled to decree merely because 
tenant failed to surrender possession after expiry of 
his lease. 


In a suit by a landlord against his lessee for 
damages for use and occupation of the land after 
the expiry of the lease, the sole criterion to determine 
whether the plaintiff is entitled to any decree is whe¬ 
ther the defendant did or did not actually cultivate 
the land as a tenant holding over. Where the land is 
an open field on which there is no homestead or any 
movable pioperty, there is no necessity to surrender 
possession to the landlord after the expiry of the 
lease and in the absence of evidence that the tenant 
cultivated the land, the plaintiff is not entitled to a 
decree against the tenant in such a suit on the solo 
ground that he failed to surrender possession after 
the expiry of lease. (1949) 2 Mad L I 655 i 1949 
Mad W N 729 (1) i AIR 1950 Mad 238 (236) (Pr 2). 

-S. 108 (b) — T. P. Act is incorporated in the 

Bombay Tenancy and Agricultural Lands Act by 
virtue of S. 3 of the Bombay Act. See Tenancy laws— 
Bombay Tenancy and Agricultural Lands Act (1948), 
S. 3. (’59) 37 Mys L J 741 (DB). 

-S. 108, Cl. (b) — Obligation to give possession— 

Delay by lessor — Remedy of lessee — Lessor deli¬ 
berately setting up third party to obstruct lessee from 
acquiring possession _ Lessee is entitled to mesne 
profits from date of obstruction to date of delivery of 
possession — Position would be same even if lessor s 
default be treated as breach of contract—Contract 
Act (1872), Ss. 73 a D d 74. AIR 1965 Pat 39 (43, 44) 
(Pt B) (Prs 12, 16) (DB). 


3. “On the lessee’s request.” 

-S. 108 (b)—‘On the lessee’s request’—Obligation 

>f lessor to put lessee in possession. 

Under Cl. (b) of S. 108 of the T. P. Act, 1882 there 
is a legal obligation on the lessor to pat the lessee m 
possession on a request being made to him to that 
affect. Where, however, the lessee is acquainted with 
the land leased to him, and there is no likelihood ot 
obstruction to his going upon the land and taking 
possession of it, there is no duty on the lessor to put 
the lessee in possession unless the latter request nun 
to do so. In the absence of such a request and the 
consequent failure by the lessor in performing his 
obligation, the lessee cannot make a case for retuna 
of the consideration money from the lessor on his 
Failure to get possession from a third party. 

B L J R 965 : AIR 1964 Pat 59 (59, 60) (Pt A) (Pr 4) 

^ DB *’ 4. Failure to give possession—Effect. 

-S. 108 (b)—Failure to give possession to lessee— 

Lessee can repudiate contract and claim damages 
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T. P. Act and Contract Act have to be read together— 
Advance paid by lessee and expenses incurred can be 
recovered — Case is analogous to case of mortgagee 
whose quiet enjoyment has been disturbed—(Con¬ 
tract Act (1872), Ss. 55 and 73). AIR 1955 NUC (All) 
3605. 

-Ss. 108 and 111 — Agreement to exchange pre¬ 
mises after remodelling — Breach — Suit for specific 
performance and mandatory injunction—Jurisdiction 
of High Court — (Specific Relief Act (1877), S. 55). 
See Houses and Rents — Bombay Rents, Hotel and 
Lodging House Rates Control Act (57 of 19-17), S. 28. 
AIR 1953 Bom 76 (OB) 

— -S. 108(b) — Rental agreement by father and 
daughter—Vacating of premises by daughter without 
delivering vacant possession to lessor—Does not put 
an end to her joint liability for payment of rent. 

Wnere a father and daughter executed a rental 
agreement and in a suit for rent for recovery of rent 
the daughter pleaded that she had already vacated 
the house and went to Madras. Held : that her vacat- 
ing the house will not avail her to escape the joint 
liability for rent till delivery of possession was given 
to the lessor. 1953 Mad W N 48 (2) i (1952) 2 .MLI 
883 : AIR 1954 Mad 92 (92) (Pr 2). 

-S. 108 (b) — Suit for possession by purchaser of 

tenancy rights on ground of alleged dispossession by 
landlord—Question whether plaintiff is tenant not re¬ 
quired to be decided by Mamlatdar ‘for the purposes 
of the Act’—Jurisdiction of Civil Court to award pos¬ 
session to tenant not taken away by Act. See Tenancy 

/^t WS r"7?°? bay Tenanc y and Agricultural Lands Act 
(67 of 1948), S. 85A, (1903) 2 Mys L J 47. 

*7 Ss. 108 (I) (b) and 117 — Failure to give posses* 
sion—Absence of demand — Right of lessee to claim 

(l872) ie s t 115) SUSPenSi0a °* rent — (Evidence Act 

The right to recover rent from the lessee arises 
y ^ . a V 16 lessee has been delivered possession of 
the demised property. This principle applies to all 

atd ioan A e ? s S?\ a ‘? r , icultural and non-agricultural. 
AIR 1920 Pat 011, Rel. on. The mere absence of de- 

mand for possession of the lands which were not 

delivered by the lessor for certain number of years 

will not estop the lessee from claiming abatement of 

(Pr 4) 3 th ° S0 yearS ‘ AIR 1958 Pat 457 < 457 > 

5. Contract to the contrary. 

® 7 8s *.]-9 8 (b), 105,112, 106—Possession of lessee 
under void lease—Lessee paying rent—Effect—Dura- 

<8 in?* te * nancy bas *° be determined :on basis of 
Acquisition of permanent tenancy by pre¬ 
scription - ILR 30 Pat 964 : AIR 1952 Pat 40, 

196 J ACt (4 ° f 1882,1 S - 105 - A 1 B 

^nI?*i 08 r Lan , dIord . and tenant—Ejectment—Right 

ot landlord on determination of tenancy — If depen* 

!nS 1 ?«k?r. PreS / c °ntract—Inherent right of landlord 
*nd liability of tenant. 

« r,ght a , landlord .for recovery of possession 
of TifJ p 5°P erhes { rom a tenant on «the determination 

nrnrlf l t6na ? Cy , need 1101 b ® based ° n an y Contract 
expressly entered into in that behalf. The landlord’s 

nght to recover, and the tenant’s liability to surren- 

fh« fir 8 P f °P® rt j e s leased, on the determination of 

? n herent in the very relationship of 

<S.H? rd i « nd tenant and are implied .‘by the law 

ection 108, T. P. Act, recognises this obligation of 

Ker L T 770 , ILR (1951) Trav.Co 
522 i AIR 1952 Tray Co 359 (301) (Pt B) (Pr 7) (DB). 

CLAUSE (c) 

0. Scope. 

“ S * 1 ® 8 (c)-Payment of rent and performance of 
contracts are conditions precedent to the enforceable 


Iity of the obligation to secure quiet enjoyment. See 
Houses and Rents — Assam Urban Area Rent Control 
Act (3 of 1948), Ss. 7, 8. AIR 1951 Assam 62 (DB). 

-S. 108 (c)—Scope-Covenant for quiet enjoyment 

— Breach — Landlord’s refusal to give consent to 
electric installation 1 — Issue of mandatory injunction 
—(Specific Relief Act (1877), S. 55). 

No act of a lessor can be regarded as an actionable 
breach of a covenant for quiet enjoyment unless it 
involves some physical or direct interference with 
the enjoyment of the demised premises and in deter¬ 
mining whether the enjoyment of the premises has 
been disturbed or interfered one must look to the 
purpose lor which tbe premises were granted. Thus, 
where the rooms are let out to the tenant for locating 
a dispensary and a laboritory and the effect ot the 
landlord's refusal to give consent to enable the 
tenant to have the electric energy on the premises is 
to make the rooms unfit for that purpose, there would 
ba a breach of the covenant for quiet enjoyment and 
the tenant would be entitled to a mandatory injunc¬ 
tion compelling the landlord to give the necessary 
consent. The plea of the landlord that he does not 
wish to give consent as, for some reasons, he wants 
to get rid of the tenant is no answer to the claim 
reatiog on the covenant. 1959 M P C 18 : 1939 Jab 
L J 120 j 1959 M P LJ 285 : AIR 1959 Madh Pra 191 
(192, 193) (Pt A) (Prs 3, 4, 5). 

—-S. 108 (c) — Lessee taking lease of agricultural 
field knowing that it was mortgaged — Mortgagee 
enforcing mortgage—Lessee cannot invoke S. 108 (c) 

— Contract Act (1872), S. 73. 

When a statutory provision does not apply but the 
principles underlying it are invoked as a matter of 
eqrnty, the Court is not bound to apply the provision 

u? ra * y ’ bu ? °? ay we R consider whether it is equit- 
ab e to app y it to the facts of the particular case 
before it. Where a lessee has taken a lease of an 
agncultural field knowing that it is under mortgage, 

aide s' V’ V 0 , P8rmit . hia > to ‘“''okfthe 

md ot 8. 108 (c), T. P. Act as against the lessor if the 

filw tg k gee 8 u °i ce r S n s , mo,t « a g 0 a od purchases the 
field himself. A I ;R 1942 Nac 103 Dieting tt r 

SS&Wsi “ K 

7. Interruption by holder of paramount title. 

—S. 108 (j)—Agricultural lease-Lease by Covern- 

partv "a TR 19^° land to third 

party, a 1 n 1050 Ajmer 59 (59) (Pt A) (Pr 2). 

,easing his bu **ding to B - C ob- 
taming money decree against A — Attachment and 
sale of As interest in building in execution and pur 

b i t 

& r, 

—S. 108 (c)-Contract Act (1872), S. 65 — ‘When n 

contract becomes void’ — Transaction* Mt u„ , . a 
abolition legislation - Applicability of S.^ - Uah ® 
lily of transferor to refund consideration and for 
damages Damages for breach of covenant for nukt 
Km 6Dt f n p 0t c!airaabl9 ~ (Tenancy Laws - M P 

“VdMaha,, Mill 

(1872). S. 65.' A I RWSS Viadh e k. S 315% n Br‘ 
^t-E 0 ff. ( c C , ) . _EviCliOn bV * itIe 

a JihTle^by pur4afer °' h ,' he j ess « 

by title paramount and the fessee‘ > ?uhbn deCr ,? S 
a surrender of lease by operalioTof'lat.-HeLo^he 
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lessor is not entitled to claim reDt from the lessee 
subsequent to the period of eviction. 55 Nlvs H C R 
299: A I R 1950 Mys 9 (10) (Pt B) (Prs 4,5) (DB). 

-S. 10S — Plea of eviction by paramount title — 

Tenant must establish that the person who wanted to 
evict had better title than his lessor — If there is 
nothing to show this or that the tenant gave notice 
under S. 103 (n) to his lessor about the claim put 
forward by the evictor, applicability of the doctrine 
of estoppel cannot be challeged by the tenant on the 
ground of eviction by title paramount. See Evidence 
Act (1872), S. 116. A I R 1959 Pat 5G2 (DB). 

8. Interruption by trespasser. 

- S. 108, Cl. (c)—Covenant for quiet enjoyment — 

Breach of—Interruption by third party. 

Where gaps in the compound wall were not caused 
by any physical disturbance by the lessor or any one 
claiming through the lessor, the lessor is not liable 
for breach of covenant for quiet enjoyment. Where 
one of the gaps was the result of some construction 
by the neighbour, if the action of the neighbour was 
unlawful, the remedy of the ilessee was against the 
neighbour, not the lessor: A I R 1947 Nag 48, Rel. on. 

3 955 Nag L J 477 : ILR (1955) Nag 977 : A I R 1955 
Nag 202 (203) (Pt D) (Pr 11). 

—S. 10S (c) — Covenant for quiet enjoyment — 
Disturbance by trespasser — Premium paid by lessee 
— He cannot recover it from lessor. 1963 B L J R 
965 : A I R 1964 Pat 59 (60) (Pt B) (Pr 5) (DB). 

9. "Shall be deemed to contract.” 

-S. 108 (c) — Effect of breach of covenant—Lessor 

bringing suit for breach of contract against lessee — 
Lessee can plead termination of contract on ground 
that contrary to covenant for quiet enjoyment he was 
liable to be disturbed by mortgagee of lessor. See 
T. P. Act, 1882, S. 05-A. AIR 1955 N U C (All) 1691 
(DB). 

-S. 108 (c)—Lease of surface land, does not affect 

co-owner's right to lay new under-ground drainage. 
See Co-owners. AIR 1959 Cal 309 (DB). 

- S. 108 (c) — Rights and liabilities of lessor— 

Lessee performing terms of contract—Implied cove¬ 
nant of title and quiet enjoyment—Extent of—Son of 
lessor claimiog possession of demised property in 
suit—Lessor ex parte in suit — Compromise with son 
on payment of money — Breach of covenant of title 
and quiet enjoyment—Suit for damages — No notice 
to father-lessor about the compromise — Suit not 
improper-Words and Phrases — ‘Without interrup¬ 
tion’—Meaning. 

The plaintiff was the lessee of the property of the 
defendant. In a suit for partition filed by the minor 
son of the defendant the plaintiff had to compromise 
with the minor by paying a sum of Rs. 275 in respect 
of the leased property. In the partition suit the 
defendant-father was ex parte. The present suit was 
for recovery of the sum of Rs. 275 from the defen¬ 
dant. 

Held j Under S. 108 (c) of the Transfer of Property 
Act, the lessor shall be deemed to contract with the 
lessee that, if the latter pays the rent reserved by the 
lease and performs the contract binding on the lessee, 
he may hold the property during the time limited by 
the lease without interruption. This provision also 
means that the title, which has been conveyed by 
the lessor to the lessee, is a good title and that there 
is no infirmity in it. The words "without interrup¬ 
tion" in S. 108 (c) are not qualified in any way, and 
have hern understood to mean what in England is 
known as a covenant for quiet enjoyment in an un¬ 


qualified form. The covenant protects the lessee only 
against the lawful disturbance, but does not cover 
tortious entries, eviction or interruption by tres¬ 
passers. As the plaintiff had done all that he had 
covenanted to do under the lease deed, the defendant 
must be deemed under the law as having given a 
covenant for quiet possession. There could not be a 
clearer threat when the minor son of the lessor 
attached the alienation of the father in a suit and 
prayed for recovery of possession of the leased pro¬ 
perty. There was an interference with the covenant 
for quiet enjoyment. The plaintiff need not give any 
notice to the defendant in the partition suit of the 
proposed compromise with his minor son. Since the 
defendant remained ex parte in that suit, he should 
be fastened with constructive knowledge of entire 
proceeding in that suit including the compromise 
decree. The suit for damages without notice is there¬ 
fore not vitiated. There is no reason why the prin¬ 
ciple of covenant of title vitiated in a sale deed 
should not be extended to the covenant for title and 
quiet enjoyment in a lease deed. 77 Mad L W 202: 
1964 Mad WN 103: (1964. 2 Mad L J 142. ILR 
(1964) 2 Mad 582 : A I R 1964 Mad 514 (515, 510) 
(Prs 3, 4 5, 7). 

-S. 108 (c)— Breach of covenant under S. 108 (c)— 

Damage? — Burden is on lessee to prove actual loss— 
Duty of Court when burden not discharged. See 
Contract Act (1872), S. 73. AIR 1965 Pat 179 iDB). 


10. Effect of breach of covenant. 


-S. 108 (c)—Liability of lessor and third persons 

—Contract Act (1872), S. 73. 

Where after the lease to the plaintiff the defendant 
obstructs him in cultivating the field the defendant 
would be liable for damages to the plaintiff only if 
his action is tortious. His action would be tortious if 
he actually dispossesses the plaintiff or if he procures 
a breach of contract with the plaintiff by the lessor. 
In the absence of proof of this the lessor would be 
liable for breach of contract under S. 108 (c). The 
damages recoverable from him, in such a case cannot 
be assessed on the basis of a tort but on that of a 
breach of contract. 1951 Nag L J 530 :1 L R (1951) 
Nag 516: AIR 1951 Nag 3791381) (Pt C) (Prs 12.16). 

-S. 108 (c) — Effect of breach of covenant — 

Lessee is entitled to claim damages — Pre requisites 
of claim for damages—Contract Act (1872), S. 73. 


Under S. 108 (c) the lessor is deemed to contract 
vith the lessee that he may hold the property during 
he time limited by th9 lease without interruption, 
rhis is a right of a quiet enjoyment of the lease pro¬ 
perty in an unqualified form. The covenant for quiet 
mjoyment extends against the disturbance of the 
essee’s possession by the lessor or by persons claiming 
rnder him and not to disturbance caused by a tres¬ 
passer. In other words, the lessee is entitled to enjoy 
:he lease against any unlawful entry, eviction or 
nterruption of any person. This right, however, does 
not extend against tortious entries, evictions or 
ruptions. Wrongful acts of trespasser are, no doubt, 
;o be defended by the lessee on his own and the 
lessor is not liable for damages for that. But if .he 
interruption or dispossession is occasioned by persons 
claiming by right paramount to the lessor, the cove¬ 
nant for quiet enjoyment in an unqualified toim 
would entitle the lessee to damages from the lessor, 
rhree conditions, however, are necessary to> be 
filled for that purpose; the eviction must be from 
something actually forming part of the property 
demised, the party evicting must have a good title 
and the lessee must have quitted against hi; will. 
1965 B L J R 679 : A I R 1965 Pat 179 (181) (Pt A) 
(Pr 6) (DB). 
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RIGHTS AND LIABILITIES OF THE LESSEE 

CLAUSE (d) 

11, Accession to property. 

—S. 108 (d)—Adverse possession by lessee — Pro¬ 
perty enures to lessee as accretion to the lease, 

A lessee can acquire additional property belonging 
to the lessor by adverse possession. The lessee does 
not, however, get absolute title to that property but 
such property enures to him as an accretion in his 
lease. 

Held, on facts that the lessee was in possession of 
the four feet wide strip adjoining land leased to him 
since 1900 in his capacity as lessee and, therefore, 
had acquired the strip as accession to his lease-hold 
property. I L R (1985) Bom 27 j 66 Bom L R 525 i 
1964 Mah L J 668 : A I R 1964 Bom 287 (292, 294) 
(Pt C) (Pis 18, 26). 

CLAUSE (e) 


Certain premises were let out as a godown for stor¬ 
ing and stacking purposes but the tenant sub-let it 
unaulhorisedly in contravention of the terms and 
conditions of the tenancy. The premises were des¬ 
troyed in fire. 

Held, that the case was covered by cl. (e) proviso 
and els. (j), (m) and (o) of S. 108 and hence the 
tenant would prima facie be liable for damages caused 
to the piemises, and the onus would clearly be on 
him.to show that there was no negligence in the 
matter either on his part or on the part ot the sub¬ 
tenants, for whose negligence, also he would, in the 
context, be liable, or answerable in law. AIR 1941 All 
327, Rel. on. 56 Mad L J 517; AIR 1929 P C 69, Dis¬ 
tinguished. ILR (1961) 2 Cal 80 : AIR 1962 Cal 263 
(265) (Pr 6) (DB). 

-S. 108(e)—Liability of lessee to lessor for damage 

caused bv fire—Res ipse loquitur —Doctrine of do not 
apply. AIR 1959 Pat 348 (349) (Pr 3) (DB). 


12. Scope. 

0 ~—Ss. 108 (e), 117—Applicability of S. 108 (e) to 
agricultural leases—(Per majority) by reason of S. 1L7, 
S. 108 (e) cannot be invoked in the case of agricul¬ 
tural leases (Per Harbans Singh, J.) — A contract of 
lease may be avoided at the option of the lessee on 
the happening of an event as contemplated under 
S. 108 (e>. The avoidance of contract in this case, 
however, depends on the volition of the party con¬ 
cerned. Gurdarshan Singh v. Bishan Singh, I L R 
(1962) 2 Punj 5 : 1962 Cur L I 196 : A I R 1963 
Punj 49 (52, 54) (Pt B) tPrs 10, 23) (FB). 

13. “Flood". 

——-S. 108 (e)—Scope—Damage to crop by rains. 

Where the only effect of the heavy rains is damage 
to the crop considerably and the tenant has not the 
benefit of the full yield, the case falls outside the 

? r, T D n ip ^ underlyiD 8 S * 108 (o). 1956 Andh W R 442i 
AIR 1957 Andh Pra 71 (73) (Pt D) (Pr 10). 

—S-108 (e)—Lease for 3 years — Crop destroyed 
by unexpected flood-Effect. 

Defendants had taken a certain property on lease 
lor 3 years from the plaintiff on a certain fixed annual 
* 0r the first year was paid and the rent 
lor the thud year was deposited by the defendants 
alter the suit for lease rent was filed by the plaintiffs. 

r.rtf / ? S u ,n . leQded ,ky th 0 defendants that they were 
not liable to pay the rent for the middle year as the 

rai * e 9 in that year was completely destroyed by 

“ 9 ? ods and was no * possible to raise a 

second crop during that year. 

even though the lease was for a fixed 
period ot three years, the stipulation was to pay rent 

JJf L k eacb °t^ ese years separately and at the end 
tv«r! C ?„ year ‘ T r , was a separate agreement as it 

narHAcmiSIR? °?. tbe P a y ab,e each year. The 
5 gbt b ® r0 heved of their obligations under 
, 50 separate and distinct agreements on the 
0 il Crating event which might not 

embndind < ° b, J gahons u . nder the °lher agreements 
2™ d i! ed in the same lease transaction. Such an 
vent happened in the middle year and it put an end 

S »k Dt i a ? t r J elating t0 the rent for that year. 
Hence, the defendants lessees were not liable to pay 

?, D L r0ntduri0 g ‘hat year. 1955 Ker L T 624 . I L R 

(Pt B) (h SISb" ; A 1B 1956 T " V - C0 59 (80) 

14. Proviso. 

-S. 108, cl. (e). proviso and ds. (j), (m) and (o)— 
Premises let out as godown for storing and stacking 

““ p Ten * nt s « b - letti “S *t for residential 
KbSuSV, uS«ce‘! Mtroyed in ,ire -™ 


15. Applicability of doctrine of frustration 
to leases. 

-S. 108 (e) — Doctrine of frustration — Claim for 

reduction of rent on partial destruction and for sus¬ 
pension of rent on total destruction of leased pre¬ 
mises — Claim can only be sustained where doctrine 
of trustration has been iuvoked by exercising option 
under cl. (e). 

Clause (e) of S. 108 is based on the principle of 
frustration of contract, and was enacted to safeguard 
the rights of the tenant in case of the total destruc¬ 
tion ot the property leased to him. It gives him the 
right to escape his liability as a tenant by declaring 
the lease void, it follows that if the tenant does not 
exercise the option under cl; (e) that is. does not 
invoke the doctrine of frustration the lease shall 
continue for the benefit of both the parties There is 
no other provision under the Act providing for a 
reduction of rent in case of partial destruction of the 
leased property or for total suspension in case of its 
complete destruction. 1964 All r L I 1120 * >965 All 
W R (H C) 81, AIR 1966 All 225 (226) (Pr 3). 

. S, 108(e) Scope —Provision contains modified 
form of 'Frustration' — Contract Act (1872), S. 56. 

Section 108 (e) of the Transfer of Property Act is 

exhaustive so far as the rights and liabilities of lessor 
and lessee are concerned. This section has given the 
various rights and liabilities of the lessor and lessees, 
there is good reason lor the enactment of S. 1C8 (e) 

of the Transfer of Property Act which has given an 

option to the lessee to treat a lease void on the 
nappempg of a certain event, for if there is a material 
destruction it is to the prejudice of the lessee and 
even after that destruction the lessee wants to con¬ 
tinue in possession he has been given an option to 
remain in possession and fulfill the part of his con¬ 
tract. In such a case it the lessee chooses to continue 
the terms of the lease it will not at all be prejudicial 
to the lessor and it has rightly been enacted that in 
such a case it is the option of the lessee that would 
bring about frustration if at all this term is applicable 

JhilKc 1 8 i C * ase ’ f °i r t rUslrati °Q would ordinarily mean 

a mrv .fiAH U fi 0Q ° {( he C0n,racl automatically. This is 
a modified form of frustration which has been enact- 

AJR lXn°r ° f . E» e ilL aos,er of Pro P e rtv Act. 

gi 2 R ,£ al 4 *\> AIR 1903 Punj 49; 64 Cal VV N 

1952 S C 47? Ref ‘ * A ' R 1981 Ca > ™ AIR 

Certain premises In occupation of a lessee wera 
acquired by the State and the structures on he p?e- 

fratsex *3 P • 

demolished by theStata h ° struc,utes ““''log been 
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Held, that the lessee rot having exercised his option 
to treat the lease as void his tenancy did not come to 
an eod by the acquisition ot the premises by the 
State or by the complete destruction ot the construc¬ 
tion by the State Government. 19G5 AI1LJ6S9: 
ILR (1965) 2 All 458. 

-S. ICS (e)— Applicability. 

Comparison ot S. 108 (e) with S. 56, Contract Act 
would show that the doctrine of frustration as enact¬ 
ed in S 50 ot the Contract Act is substantially incor¬ 
porated in S. 108 (e). Section 108 is a special provi¬ 
sion and S. 56 has no application to leases and instead 
of that section, S. 10S (e) will apply so far as frustra¬ 
tion relating to leases is concerned. AIR 1961 Cal 70 
(73, 74) (Pt (Vis 17, 18) (DB). 

-S. 108 (e) — Scope — Frustration of lease— 

Demolition of premises—Lease — If determines on 
account of frustration — Contract Act, S. 56—Appli¬ 
cability— Contract Act (1872), S. 56. 

A lease does not determine as soon as the building 
is cemohshed. By the demolition there would be no 
frustration. The entire law of the doctrine of frustra¬ 
tion as may be applied to leases is to be found in 
S. 108 (e) of the Transfer of Property Act. Even if the 
house is destroyed wholly, the lease ooes not deter¬ 
mine unless the lessee so chooses. Section 111, T. P. 
Act, is the only section which deals with the condi¬ 
tions under which a lease determines. This section 
does not include frustration-as a ground for deter¬ 
mination of the lease. Section 10S (e) itself uses the 
words ‘wholly destroyed’ and the word ‘any’ has been 
used which may mean all which may also mean ‘a 
portion of it’ and the option lies with the tenants; 
so that prima fame even alter the building is totally 
destroyed it the tenant does not exercise his option 
to -terminate the lease, the lease would still be con¬ 
tinuing. 64 Cal W N 932 : ILR (1961) 2 Cal 14. 

-S. 108 (e)—Lessee agreeing not to claim appor¬ 
tionment of compensation in case of acquisition — 
Agreeau nt is valid—Lessee undertaking to repair — 
Entire compensation goes to lessor — (Land Acquisi¬ 
tion Act (1894), S. 30). AIK 1955 NUC (Cal) 1541 
(DB). 

-S. 108 (e) —Frustration—Applicability to leases. 

If a specific matter, assumed by the parties to exist 
or to continue in existence, is accidentally destroyed, 
the promise made in the contract of lease is discharg¬ 
ed. Tnis rule, however, is not attracted where parties 
have already contemplated and provided for the 
particular contigency. ILR 11951) 2 Cal 37 : A I R 
1950 Cal 44 (Prs 11, 12). 

— S. 108 (e)—Contract Act (1872), S. 50— Frustra¬ 
tion of contract — Application of the doctrine — 
Leare of agricultural land for five years — Cyclone 
damaging crop on part of leased land in one year— 
Contract not rendered impossible of performance 
thereby — Doctrine of frustration cannot be invoked. 
See Contract Act (1872), S. 50. 1962 Mad VV N 334. 

-S. 108 (e) — Doctrine of frustration — S. 56 is 

exhaustive and applies onh to purely contractual 
obligations and not to contract creating estate in land 
already accrued iD favour of party—.Contract of 
lease— Avoidance of under S. 32, Contract Act and 
S. 108 (e), Transfer of Property Act - Distinction. 
See Contract Act (1872), S. 32. AIR 1961 Punj 143 
(DB). 

[Overruled in AIR 1963 Punj 49]. 

_S. 108 (e) - Doctrine ol frustration-Applicability 

to a lease transaction, considered. See Contract Act 

(1872), S. 50. AIR 1956 Tray-Co 59 (DB). 


CLAUSE (f) 


16. Lessor’s neglect to make repairs. 

-S. 108 (f) — Landlord not carrying out repairs— 

Tenant has to take recourse of the provisions of 
S. 7 E ot U. P. (Temporary) Control of Rent and 
Eviction Act and not S. 10S of T. P. Act — Remedies 
ore not in alternative. 

For keeping the house wind-proof and water-proof 
responsibility has been absolutely placed by S. 7-E 
(1) upon the landlord. He is made bound to make 
uecessaiy repairs in order to keep the house wind- 
proof and water proof. With regard to other repairs 
it has been provided that the landlord will make 
other repairs only if he is bound to make them either 
by law, contract or custom. Sub-section (3) of S. 7-E, 
does not apply to the first kind of repairs. 

In the case of former kind of repairs the legislature 
has made elaborate provisions in sub-ss. (4), (5) and 
(0) ot S. 7-E. The legislature did net stop after creat¬ 
ing a right and leaving the parties to their rights 
under the Transfer oi Property Act, but provided its 
own remedy which is much more restricted (ban the 
remedy given to the tenant under the Transfer of 
Property Act. Under S. 108 of the T. P. Act, if the 
landlord is bound to make repairs it is the right of 
the tenant after giving the notice to make such 
repairs and to deduct the whole amount Irom the 
rent; but under these sub-sections the legislature has 
restricted this right of a tenant. If the tenant wants 
the landlord to make the repairs under sub-ss. (4) to 
(6) of S. 7-E he is to make an application before the 
Munsiff so that the landlord may be ordered to make 
the necessary repairs. This means that the opinion 
of the tenant that the house requires certain kinds 
of repairs which the landlord is bound to make 
under the Act is not final. He is to put it to the 
scrutiny of the Court and follow the procedure laid 
down in those sub-sections. 

The remedy provided by the U. P. (Temporary) 
Control of Rent and Eviction Act is not in the alter¬ 
native. It takes away that provided in the T. P. Act. 
AIR 1963 All 439 (440, 441) (Prs 5 to 8). 


-S. 108 (f) — Lessee in exercise of his right to 

repair under this section can only build up, erect or 
construct to bring back the structure to its original 
state but not to replace by structure of a different 
lype — Tiled roof of leased house badly damaged — 
Lessee though he is entitled to remove and rep ace 
Ihe old rotten structure by new one cannot replace 
the tiled roof by a roof made of cement slabs which 
is entirely of different type from the structure: 
1959 All W R (H C) 197. Distinguished; A I R 1953 
Trav-Co. 402, Rel. on. 1964 All L J 666 : 1964 All 
W R (HC) 500: AIR 1964 All 417 (417) (Pr 3). 


_S. 108 (f) — Right of tenant to deduct expenses 

of repairs from rent — Cannot be curtailed by local 
Act-U P Temporary Control of Rent and Eviction 
Act (3 of 1947), S. 7-E (3) — Section curtailing 
tenant’s right to claim deduction only to one month a 
rent cannot operate when case is governed by 
S. 108 (f). 


’here under a contract of lease the landlord is 
nd to make the necessary repairs but in spite or 
ce by the tenant the landlord fails to carry out 
repairs, the tenant has a right under S. 108 (t)» 
Act to carry out those repairs and to 
enses incurred on repairs lrom the rent. S.7-b (3) 
the U. P. Temporary Control of Rent and Lvict- 
, Act which limits this right of the tenant to a 
uction of only one month’s rent is contrary to the 
visions of the Transfer of Property Act. Where 
ise is clearly governed by the Transfer °* p . r ,°5 er ^ 
, the rights of the tenant cannot be curtailed by 
,1 Act unless the Transfer of Property Act is 
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amended. The tenant was therefore right in relying 
upon his rights under the Transfer of Property Act 
and deducting the entire cost of repairs from the rent. 
1963 All L J 65. 1963 All W R (HC) 41: A I R 1963 
All 251 (252) (Prs 4.5). 

-S. 108 (f) — Tenant doing repairs to house and 

deducting the charges from the rent and sending the 
balance to the landlord — Acceptance of cheque by 
landlord—Effect. 

Where a tenant used to do the necessary repairs 
to the house occupied by him and after deducting 
the expenses the balance used to be sent to the land¬ 
lord by the tenant which are all accepted, it would 
not be open to the landlord subsequently to assert 
that the expenses were too much and that he 
accepted the cheques only in part payment of the 
rent. 1952 A L J 14 : A I R 1953 All 7i5 (745, 746) 
(Prs 6, 7). 

——S. 108 (f) — Tenant effecting repairs and suing— 
No agreement or usage as to interest pleaded — Right 
to interest. See Houses and Rents — C. P. and B^rar 
Lettiug of Houses and Rent Control Order (1949), 
Cl. 10. 195S N L J (Notes) 3. 

—S. 108—Landlord has no statutory liability to do 
repairs to the lease-hold premises unless he expressly 
covenants himself to do the same and binds himself 
by such covenant. (1897) 2 C W N 35; A I R 1923 Cal 
524; A I R 1958 Nag 202 ; A I R 1927 Bom 115, A I R 
1903 Cal 198. Foil. (1964) 2 ITJ G44 * (1965> 57 
I T R 609i 6$ Cal W N 1017. 


-S. 108 (f) — In absence of contract lessor not 

bound to effect repairs to the property leased. 

The wo ds in cl. (f) of S. 108 "any repairs which 
he is bound to make to the property” refer to an 
express covenant to repair. The lessor would be hound 
to make any repair only if there is such a contract 
between the parlies. In the absence of such a con¬ 
tract the lessor is not bound to effect any repairs 
whatever. The onus of proving such express cove¬ 
nant is on the lessee. AIR 1963 Cal 198 (205) (Pt K) 
<Pr 28) (DB), 


-S. 108 (f) — Failure of landlord to carry out 

repair—Tenant’s right to suspension or abatement of 
rent. See Houses and Rents — West Bengal Premises 
RentControl (Temporary Provisions) Act (17 of 1950), 
S. 38 (3). AIR 1957 Cal 232 (DB). 

“S- 108 (f) — Expression "wind and water-tight" 
in S.38 (3), W. B. Premises RentControl (Temporary 
Provisions) Act, 1950 — Construction of — Should be 
in favour of party who is responsible to keep premi¬ 
ses "wind and water-tight"— Under general law it is 
not competent for party to compel rebuilding or re¬ 
constructing premises — S. 38 does not give higher 
rights. See Houses and Rents — W. B. Premises Rent 
coif? (Temporary Provisions) Act (17 of 1950), 
S. 38{3)/AIR 1950 Cal 187. ' 


__ _ 19 ® (0 and (m)—Covenant to repair by less 

Building being in ruinous condition at commenc 

ease does no * absolve lessee from covenar 
AIR 1955 NUC (Cal) 5010. 

. "S. 108 (f) — Expression “wind and water*tigh 

in S. 38 (3), West Bengal Premises Rent Contr 
t temporary Provisions) Act, 1950—Expression oug 
to be construed strictly in favour of party responsib 
to keep premises wind and water-tight — It is n 
competent to compel rebuilding or reconstructio 
oee Houses and Rents — W. B. Premises Reut Contr 

A ° l (1950) ' S - 38 (3) ' A1 


“T7?: , 108 Calcutta Rent Ordinance, 1940, 

wntch is a competent piece of legislation by S. 18 (I) 
( 2 ) restricts to a large extent the right of a tenant in 
cne matter of expenses of repairs under S. 108 (f) of 


the T. P. Act and the two remedies cannot be cumula¬ 
tive to the extent the right confined by S. 108 
(f) is inconsistent with the right as defined in 
S. 18(1) (2) of the Ordinance, the Ordinance inter¬ 
cepts, in the cases specified in S. 18, the opera¬ 
tion of S. 103 (f) of the Act. If the tenant does 
not resort to the provisions of S. 18, he cannot claim 
by way of set off in a suit for rent the cost of repairs 
incurred by him. See Houses and Rents — Calcutta 
Rent.Ordinance (5 of 1940), S. 18 (1) (2). AIR 1951 
Cal 560 (OB). 

-S. 10S — Landlord and Tenant — Compensation 

for improvements and repairs — Right of tenant — 
Authority given to tenaut under lease to effect repairs 
and improvement up to specified amount — Right 
remedy of tenant — Claim to set off in suit for rent— 
Sustainability. See Hyderabad Civil P. C.] S. 110. 
AIR 195L Hyd 57 (DB). 


-S. 108 (f) — Lessor’s duty to make repairs. 

A lessee cannot claim the co^ts of repairs from 
lessor under S. 108(f) unless the lessor is under 
either a contractual or statutory obligation to make 
repairs. AIR 1955 NUC (\ladh Bba)'19S. 

--S. 103 — Landlord liable to keep the house 

habitable — Landlord avoiding to effect necessary 
repairs — Tenant effects repairs at his cost — Tenant 
entitled to deduct the amount from the rent due. See 
M. P. Accommodation Control Act (23 of 1955), S. 7. 
1962 MPLJ (Notes) 232. 


\ W 1 nuuiim \U CilcCl ICpflin 

to property leased out - Fight of tenant to adjust 
cost of repairs towards arrears nf rent — (Houses 
and Bents — C. P. and Perer Letting of Houses and 
Rent Control Order 11949), Cl. 16). 

In a suit for arrears of rent, in the absence of any 
permission from the landlord to adjust the cost of 
repairs towards the arrears of rent, the tenant cannot 
plead a counter-claim in respect of the repairs of the 
house by invoking Cl. 10 (1) of the Rent Control 
Order when he has failed to secure an order from the 
Rent Controller. Nor can he invoke S. 108 (f) of the 
T. P. Act without proof of a covenant making the 
lessor liable for the repairs. 1954 Nag L J Notes 91 
Dissented from 1955 Nag L J 477 : ILR (1955) Nag 
977 i AIR 1955 Nag 202 (203) (Pt A) (Prs 0, 8). 

S. 108 (f) - Bihar Buildings (Lease, Rent and 
Eviction) Contro! Act (1947), S. 11 (1)—Section over- 
rides S. 108, T. P. Act. See Houses and Rents—Bihar 

io] 'f 1 L m e ^n D !^, d Eviction) Control Act (3 of 
1947), S. 11 (1). AIR 1955 Pat 516 (DB). 

—S. 108 (f)-Lease-Covenant by landlord to 

W' r Breach — Fight and rrmedy of tenant — 
Abatement of rent or assessment of fair and equitable 
rent Claim to — Maintainability — No plea of 
specific loss or damage by breach — Right to claim 
damages or compensation by way of eqitable set-off 

Court° nd “ PPeal Ne " CaS ® ~ Relief - Power 

Prio 0 th i eC ? e »° fa,easeg0ve . rnedb y the Transfer of 
Property Act, a covenant by the lessor to repair the 

premises cannot be specifically enforced. TheVemod J 

°/ a breach of the covenant 
is that provided in S 108 (f), T. P. Act. The lessee’s 

t L gbt p can ^°? ly be eitber b ,y way of a reduction from 
the rent or bv way of a claim for damages or reim 

5?” ei “!? 1 °* ” oney When the le Jee, howeW! 

^ make u aQy repairs himself or spend any 
money on such repairs, he can only claim XmaJZ 

-svsssanss «.ns 
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If fAir t i 1S 3 ? i ? , ? ateme ^ °f rent or an assessment 
nrv rpLf r. eq,Jltable re P l ! the Court cannot grant 
state tK k ,S uot eD0U gh for the lessee to merely 
Eh I , \ W3S some damage to the building 

statine 1°, be rep3,red by ,he la ^lord, without 
suffe fd a rl 1 £ S5 ’ ?- CUn,ary or otherwise that he 
in anv uE ^ ? h ( Q '5 ,S n ° l Proved that such damage 

that wnMM D / erere 1 Wlth , his use of the building, 
that would be no basis for a claim for damages or 

Cour/ra aba [ eme . nt of rent b V way of damages. The 
a1air a nd DOt mak u. a contra J ct for the parties and fix 
rpnt five I re !l° D , ab,e reDt ’ disc ^ding the amount of 

lessor. 10 he eaSe aS payable by the lessee t0 the 

Nor can the lessee claim compensation oi damage 
by way of an equitable set-off against the landlord's 

claim tor rent, in second appeal, which was not made 

mpnf u° U f r J S b ? 0V JV v yhere he pleads a verbal agree¬ 
ment by the landlord for reduction of rent but the 
L ar ”® 1S fo . und against, the lessee cannot claim damages 
y ay of set-off, when he has not pleaded or set up 
?S? SU *,n Ca n..“ iutheCourt5beIow - ILR 30 PLT 

(DB) A R 1931 Pat 508 (511, 512) (Pt C) (Prs 6> 7) 


•S. 108 (f) Civil suit for costs of replacing door 
-Not barred by s . 12, Rajasthan Premises (Control 
ot Rent and Eviction) Act. See Houses and Rents — 
Rajasthan Premises (Control of Rent and Eviction) 
Act (1 7 of 19o0), S. 12. ILR (1959) 9 Raj 242. 


l^ S * 198 ^ and and HI — Building lease — 
Right of tenant to carry out repairs on failure of 
landlord to do it — Extent of - Tenant entitled to 
maintain it in such condition as is fit to be used for 

.... | it was let — Repairs neces¬ 

sitating renewal and replacements of parts — Inci¬ 
dents of lease will continue to attach to subject- 
matter of lease notwithstanding such alteration — 
Lessor cannot get premature termination of lease by 
failing to carryout repairs and allowing the building 
to be destroyed by natural causes. 


In the case of a lease of a building the tenant is 
entitled to have the building maintained in such a 
condition that it is fit to be used for the purpose for 
which it was taken on rent. Clause (f) of S. 108 of the 
Transfer of Property Act recognises this right. The 
duty of attending to the repairs so as to keep the 
property in a fit condition to be used for the purpose 
for which it was leased out, is primarily that of the 
lessor. lie cannot by his own neglect to attend to 
such necessary repairs, make the tenant suffer the 
consequential hardships and that is why the law has 
recognised in the tenant, the right to attend to such 
repairs himself and to debit the expenses against the 
lessor. Further under clause (m) of the same section, 
the lessee is bound.to keep the property in as good 
a condition as it was in at the '.time when he was 
put in possession, subject only to the changes caused 
by reasonable wear and tear or irresistible force and 
to restore possession to the lessor at the termination 
of the Rase. The tenant will be in a position to 
keep the property in such a good condition only by 
attending to the necessery repairs from time to time. 
No general standard regarding the scope and the 
limitation of such repairs can be prescribed. The 
necessity for the repair of a particular building will 
depend on the extent to wnich it is worn but by 
lapse of time and on other circumstances Renewal or 
replacement of old and worn out parts is inevitable 
in a building leased, and hence the incidents of the 
lease arrangement will continue to be fastened to 
the building in its repaired condition also irrespective 
of the extent of the repairs that might have been 
necessitated by the circumstances of the particular 
case. (1911) 1 K B 905, Rel. on. 


In the case of a thoroughly dilapidated hut which 
the landlord was not prepared to repair or renew 
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he cannot with any sense of propriety or fairness 
insist on mathematical accuracy being achieved in 
respect of the pattern and details of the old structure 
in the course of its repair by the tenant himself. All 
trm can be expected in such a situation is that the 
structure repaired or renewed must be substantially 
ot the same size and type as the old one, so that the 
tenant may continue to occupy the same under the 
subsisting terms of the tenancy in respect of that 


Applying these tests to the facts and circumstances 
ot he case it was held that the tenant was strictly 
within his right in keeping alive the tenancy by 
repairing and renewing the dilapidated parts of the 
kutcha hut and thus preventing its destruction. The 
tenant must be deemed to be retaining possession of 
the* building thus repaired and renewed under Ihe 
same terms as embodied in the original rent deed. 
1 he landlord plaintiff could not be allowed to get 
a premature determination of the tenancy by the 
destruction of the subject-matter of the tenancy on 
account of natural co irses by failing to carry out the 
necessary repairs. 1955 Ker L T 801 : ILR (1955) 
Tray Co 1202. 


S. 108 (f) —Repairs —Thatched old shed. 

In the case of a thatched old shed made of very 
nimsy materials like bamboo and arecanut stem re¬ 
pair implies renewal and replacement of parts that 
(Pr 5 ) deCayed - AUi 1953 Trav-Co 462 (463) iPt A) 


-S. 108 (f) (id) —Contract to the contrary. 

Even if there is a provision in the lease deed that 
the lessee should not make any alteration in the 
structure without the consent of the lessor that does 
not mean that the lessee is prevented altogether from 
doing the necessary repair work if the lessor wilfully 
neglects to do it. In such a case the act of the lessee 
does not entail the determination of the lease. AIR 
1953 Trav-Co 462 (463) (Pt B) (Prs 4, 5). 


CLAUSE (g) 

17. Poyment by lessee for lessor. 

-S. 108 (g) — Right of lessee to deduct from rent 

municipal taxes paid by him on demand of Municipal 
Board—Extent of—Right of lessee to be re-imbursed 
by lessor — U. P. Municipalities Act (2 of 1916)» 
Ss. 149 and 177. AIR 1963 All 568 (569) (Prs 7, 

8, 9). 

-S. 108 (g) — Right of tenant to adjust rent 

towards tax paid by him — (Contract Act (1872), 
S. 69). 

Generally a tenant is not entitled to claim adjust¬ 
ment of all payments made by him on behalf of the 
landlord, even though he is interested in such pay¬ 
ment, against rent payable by him. A tenaDt may 
sue the landlord for reimbursement of the money 
which he had to pay in order to save his own interest 
and may recover the money so paid. In order.to entitle 
a tenant to claim adjustment of such payment against 
rent payable by him something more is required, 
namely, some sort of contract or understanding that 
such payment shall be adjusted against rent account. 
Such adjustment cannot be made by the tenant alone 
without the concurrence of the landlord. No ques¬ 
tion of any claim by the defendant by way of set-off 
however arises in a suit for possession of the disputed 
premises. Where the tenant had to Day Corporation 
rates due by the owners and also the occupier be¬ 
cause she has been served with a notice of demand 
by the Corporation of Calcutta, under S. 248 of the 
Calcutta Municipal Act, 1951 and it appears further 
from certain correspondence exchanged between the 
landlords and the tenant that on a previous occasion 
payment by the tenant towards Corporation rates> 
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had been adjusted against the rent payable by the 
tenant, it would not be unreasonable to infer that 
there was some sort of understanding between the 
landlords and the tenant that Corporation taxes paid 
by the tenant would be adjusted against rent payable 
by her and the amount so paid could b; adjusted 
towards the arrears of rent. (1958) 62 Cal \V .N 
778 : ILR (1959) 2 Cal 490. 


CLAUSE (h) 

18. Lessee’s right to remove things attached 

to earth. 

9 —S. 108 (h) — Lease of land — Construction of 
building by lessee — Bights of lessor. See Houses 
and Rents—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 13. A 1 R 19 o8 
S C 789. 


—S. 108 (g) — Contract to the contrary — (Lease 
—Construction). 

A lease of premises granted for the purpose of 
Cinema shows contained a covenant for fete admis¬ 
sion to effect that the lessee “shall at all times during 
the period of the lease keep one box containing not 

less than four ^seats.at the disposal of the 

lessor for the use of herself or other person or 
persons authorised by her or on her behalf in 

writing.A further clause in the lease provided 

that it the lessee ‘fails or neglecls to carry out or 
perform any of the terms, covenants and conditions, 
then the lessor shall, notwithstanding herein before 
contained, be at liberty to determine the lease and 
shall re-enter the said premises.” In April 1949, 
the Bengal Amusements Tax Act 1922 as amended, 
imposed entertainment tax on free or complimentary 
passes or tickets as well, if they were for admission 
to a cinematographic exhibition. The question was 
whether the liability to pay the entertainment tax on 
such accommodation under the contract was that of 
the lessee even though the lessor was liable to pay it 
under the law, and whether a breach of such condi¬ 
tion entitled the lessor to determine the lease. 

Held (i) the principle that when a person enters 
into a contract, there is an implied covenant on his 
part to do all things necessary to carry it out, means 
that he will do all things required of him to do, but 
not also that he will do even the things required of 
the other party. The words of a contract may, how¬ 
ever, be sufficiently wide so as to make ODe party 
liable to discharge all obligations of the other, whe¬ 
ther existing at the time or coming into existence 
in future. 

(ii) That the proper meaning of such a contract 
was that the lessee had undertaken no more than to 
forgo all payments in respect of the box chargeable 
by himself and had only agreed that as between the 
lessor and the lessee, the box shall be free. There 
was no further undertaking, implied in the covenant, 
that the lessee would also pay on the lessor’s behalf 
a tax imposed on her by the State for witnessing the 
performances, if such a tax come to be imposed. To 
pay such a tax would not be to keep the box at the 
disposal of the lessor, but to remove further diffi¬ 
culties of the lessor with third parties in the way of 
her availing herself of the box, already placed at her 
?&P?ial so far as the lessee was concerned. AIR 
1955 N U C (Cal) 2865. 


Ss. 108 (g), 116 — Liability of lessee to pay pro¬ 
perty tax •—Tax due — Lease deed — Construction — 
Lessee held liable to pay entirety of municipal pro¬ 
perty tax due on superstructure put up by him— 
omce relationship of lessor and lessee ceased upon 
termination of period of lease and there was no assent 
to lessee holding over terms of lease deed held were 
inapplicable. aIR 1955 Mad 555 (557) (Pt B) 
(Prs 6 , 7), 


“ S s * 108 (g), 114]— Rajasthan Premises (Control o! 
Eviction) Act (17 of 1950), Ss. 13 (1) (a), IS 
j ( as amended by Rajasthan Act 9 of 1952)— 
Validity — No conflict between these provisions anc 
d ^^ afl d T. P. Act. See Houses and Rents— 
Rajasthan Premises (Control of Rent and Eviction) Ad 
(17 of 1950), S. 13 (1) (a). AIR 1959 Raj 59 (OB). 


-S. 108(h) — Rights and liabilities of lessee—Sec¬ 
tion deals with right of removal of articles left over 
after expiry of lease and not with lessee’s title to it— 
Municipal Board failing to remove night-soil deposited 
on land takeu on lease even after delivery of posses¬ 
sion to lessee—Board’s right to night-soil is not lost. 
AIR 1954 Mad 985 and A I R 1941 Bom 337 and AIR 
1933 Cal 875, Dissent, from and AIR 1958 Cal 148, 
Rol. on. ii L- R (1965) 1 All 635 : 1965 All W R (HC) 
95 : 1965 All L J 432 i AIR 1965 All 527 1530) (Pt C) 
(Pr 19) (DB). 

-S. 108 (h) and (p) — Temporary construction by 

sub-lessee—Removal of — Lessor cannot claim com¬ 
pensation. 

A lessor can sue for ejectment and possession only- 
in respect of that property which he had let out. 
Where a sub-lessee had built a temporary construction 
by his own money and it was not included either in 
the lessor’s claim for ejectment or iD tne decree the 
lessor cannot claim in the execution ot decree when 
the premises let out were given back to him in the 
condition in which they were prior to the passing of 
the decree, any compensation tor the removal ol that 
temporary construction even it such removal was 
done after the decree. In such a case the sub-lessee 
is entitled to the benefit of Cl. (h) ot 8 . 108, T, P. Act 
because he steps into the shoes of the lessee. A I R 
1955 All 223 aod ILR 10 All 328, Disting, and Expl. 
AIR 1961 All 84 185) (Pt A) (Prs 10, 11, 12). 


-S. 108 (b) and (p) — Temporary construction on 

leased property not included in decree tor ejectment 
— Right to compensation for removal — Question not 
covered by S. 47, Civil P. C. See Civil P. C. 11908), 
S. 47. AIR 1901 All 84. 

-S. 101 (e) (p) and (q) — Lease of land and house 

by A to B— Sub-lease by B to C — House destroyed 
by fire during subsistence of sub-lease-C construct¬ 
ing house with permission ot head lessor A—Effect— 
B held entitled to recover possession from C without 
paying value of house constructed — C held was 
entitled to remove structure without any permission 
from B. 

Under S. 108 (e), T. P. Act, a lease is not automati¬ 
cally determined on the destruction by fire or irresis¬ 
tible force of a substantial portion of the property 
leased. It is matter of option with the lessee to get 
rid of the lease or not. He could treat it as void if 
he so desired. But the law does not compel him to 
do so. The aspect of the matter makes it all the more 
necessary that an unambiguous declaration of the 
lessee’s intention to treat the lease as void must be com¬ 
municated to the lessor. The lessor would not other¬ 
wise be able to take appropriate steps on the footing 
that the lease has come to an end and he is therefore- 
at liberty to deal with the property as he chooses. 
What is even more important is that a mere declara- 
tion of intention to treat the lease as void is not suffi- 
cieot. The lessee must also yield up possession o£ the 

P t°J >e , r ?o t < 0lhe f le ? sc>r ^ as re( R>»ed by the provisions 
of 8 . 108 (q) of the Transfer ot Property Act. Ho 
cannot continue in possession and yet declare that 
he has treated the lease as void. That would obviously 
be an inconsistent and impermissible position to 
adopt. So long as a lessee has not surrendered to his 

fc r af h »l^ SSeSS i°?L w ! Wch {“ obtained from the 

o/h./nhhli 1 ? 6 ° f le i se \ he caDnot himself 
of his obligations under the lease. His holding the^ 
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possession into which he was inducted by his lessor 
will estop him from disputing the right of his lessor 
io evict him and to recover possession from him. 

A granted a lease of a plot oF land together with the 
house thereon to B who in turn sub-leased the pre 
mises to C but the house was destroyed by fire and 
C merely obtained the permission of the head 
lessor A to construct a (hatched house on the site and 
actually constructed a hou=e and remained in posses¬ 
sion even after the evpirv of his sub-lea^e. B sued C 
ior possession of the premises. 

Held, (i) that the sub-lease in favour of C was not 
-determined un ier S. 108 (e) by the destruction of the 
house by fire because C had net surrendered posses¬ 
sion to his lessor B. By merely obtaining a permission 
from the head lessor to erect a hut on the suit pro¬ 
perty the defendant C could not improve his position; 
(ii) that for the same reason B’s head lease was not 
determined by destruction -of the house when there 
was nothing to show that plaintiff B ever treated the 

lease as void ; tiii) that the plaintiff B was entitled to 
recover possession of the property from C without 
being liable in law to pay any compensation for the 
bouse constructed by C. C was however entitled to 
remove the hut without imparing the site and no 
permission was necessary for this. U964) 2 Andh 
W B 304 : AIR 1965 Andh Pra 167 (170, 171) (Pt B) 
(Frs 7, S. 9, 11, 12). 

-S. 108 (h)—Clause enacts in substance* the prin¬ 
ciples of Roman civil law and the pre-existing law 
of the land. AIR 1955 Andhra 62 (64) (Prs 12, 13). 

-S. 1 OS (h) and (o) — Mulgeni Tenants—Right to 

irees—Extent of. 

In determining the right of the mulgeni tenants 
£o cut the trees in the land leased to them, the matter 
has to be considered in three aspects. The first is 
with regard to the trees which were upon the land 
when the mulgeni lease was granted; secondly with 
regard to the trees which have been planted by the 
tenants on the land after the grant of the lease; and, 
-thirdly, with respect to the trees which have grown 
spontaneously after the grant of the lease. Further, 
a distinction has to be made between timber trees and 
non-timber trees. 

So far as the trees planted by the mulgeni tenant 
himself since the grant of lease are concerned, the 
tenant has every rigut to cut them whether they are 
timber trees or otherwise. The position is the same 
also under*S. 108 (h), T. P. Act, which though in¬ 
applicable to the agricultural leases, embodies the 
principles recognised as good law. 

With respect to the trees that were standing at the 
time when the lease was granted, the position is 
governed by S. 10S (o), T. P. Act and the tenants are not 
entitled to fell or sell timber trees but with respect to 
non-timber trees, they are entitled to make use of the 
property and utilize its usufruct as a person of ordi¬ 
nary prudence may use it as if they were his own. 

As regards the spontaneous growth after the lease 
was granted a distinction must be drawn between 
timber trees and non. timber trees. With respect to 
the timber trees, the position is that the tenants 
would not be entitled to cut them. But with respect 
to non-timber trees, they would be entitled to cut 
them or to put them to any other use as they pleased. 
Case law discussed. 53 Bom L R 800 i AIR 1952 
Bom 100 (102 to 104) (Pt A) (Prs 4, 5, 6, 9) (DB). 

-S. 108 (b) — Scope — Effect of clause ih) is that 

the lessee is the owner of the building put up by 
him on the land belonging to the lessor. AIR 1951 
Bom 205 (206) (Pt A) (Pr 3). 

-S. 108 (b) — Lessee entitled to remove fixtures 

tion or before the expiration ot the lease”—Construc¬ 
tion ol—(Words and Phrases). 


Where a lease provided that the lessee would be 
entitled “on or before the expiration of the lease” 
to remove the workshop and the structure, shed or 
fencing constructed and raised on the leased premises 
by the lessee after paying all rents and taxes: 

_ Held that the wards ‘on or before the expiration of 
the lease* should be taken to have the same meaning 
as th- words ‘at any time during the continuance of 
the lease* mentioned in the Grigina! cl. (h) of S. 108 
as it stood in 1928. The words had reference to the 
date of the expiry ol the lease, and the meaning 
should, therefore, be that the tenant’s structures 
should be removed before or on the date of the ex¬ 
piry of the lease. ILR (1957) 2 Cal 613 : A I P, 1936 
Cal 148 (151) (Pt A) (Pr 8) (DS). 

——S. 108 (h) — Tenancy determined — Removal of 
fixtures—Time for removal. 

The intention of cl. (h) of S. 10S is to declare the 
law and to substitute for a law dependent upon the 
personal law of the parties or general considera¬ 
tion ot equity a definite principle. The uncertainty 
that prevailed under the clause as it stood prior to 
the amendment in 1929 regardng the tenant’s right 
of removal of the things he has attached to the earth 
has now been removed by the amendm-nt o! the 
clause. The tenaut can now remove his fixtures so 
long as he is in possession of property. This being 
the legal effect of cl. (h) of S. 108 there is no room 
for invoking the rule-in “Thakoor Chunder Pra- 
manik’s case, 0 Suth W R 223 (FB,” after the enact¬ 
ment of the Transfer of Property Act. AIR 1933 Cal 
875, Re!, on. I L R (1957) 2 Cal 613 : AIR 195G Cal 
148 (132) (Pt B) (Prs 11, 12) (DB). 

—S. 108 (h) — Removal of fixtures — Lease deter¬ 
mined—Right is not lost. 

There is nothing in S. 108 (h) to support the con¬ 
tention that the title of the lessee to the fixtures is 
lost or extinguished, after the term of the lease, by 
operation ot the clause. The clause does not say so 
either by express words or by necessary implication. 
It is not a clause of forfeiture and it is not declared 
therein that after the expiry of the term of the lease 
or after the lessee has ceased to be in possession, his 
title to the fixtures will be forfeited unless there ds a 
stipulation to that effect in the lease. ILR (1957) 2 
Cal 613: AIR 1956 Cal 148 (152) (Pt C) (Pr 13) 
(DB). 

-S. 108 (h) — Landlord and tenant-State similar 

to that of tenancy created by estoppel. 

Lessee constructing shed and giving it on lease to 
company — Termination of lease to company — Suit 
by lessee against company and original lessor for 
declaration of his right to pull down and remove the 
shed—Suit compromised between company and lessee 
— Company to continue to use shed for 9 months 
certain and thereafter for two years at option — 
Company given right to vacate shed upon two 
months' notice and removing machineries and fix¬ 
tures — Decree fixing monthly compensation for use 
and occupation — Company remaining in possession 
for 9 months and further two years — No notice to 
lessee to remove shed — Held tenancy in favour or 
company was created by estoppel — Lessee held lost 
no title to the shed which did not vest in lessor and 
from him, in the company, even if this would be 
result of S. 108 (h). AIR 1956 Cal 148 (153) (Pt D) 
(Pr 25) (DB). 

-S. 108 (h)—Tenant quitting possession-Fixtures 

became property of lessor — Tenant loses all rignts, 
title and interest in structures, See Civil r. C. (Ibuo), 
O. 21, R. 35 (3). (’51)88 Cal LJ 27. 

-S. 108 — Covenant by lessor to pay lessee cost of 

construction of building on determination of lease 
Covenant is not a personal covenant but one whicn 
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tan with the land. See T. P. Act (1882), S. 40. (’51) 
S5 Cal W N 656 (DB). 

-S. 10S (h) — Planting of trees on State land with¬ 
out permission or title — Being a trespasser not 
entitled to any compensation on eviction See 
Transfer of Property Act (18S2), S 51. 1965 Ker 
L T 666 : (1965) 1 Ker L R 489 i 1965 Ker L J 858 : 
ILR (1965) 2 Ker 173 : AIR 1966 Ker 72 (DB). 

-S. 108 — Rule oi law that whatever is affixed to 

the soil belongs to the soil does not apply in India — 
Mortgagor having only life interest constructing new 
structure alter execution of mortgage deed — Mort¬ 
gagee is entitled to mortgage decree in respect of new 
structure. See Transfer of Property Act (1882), S. 63. 
AIR 1965 Mad 185 (DB). 

-—S, 108 (h) — Doctrine of acquiescence — Suit for 
possession against lessee-Equitable estoppel—Relief 
on—There must be pleading and evidence— Removal 
of constructions on property held under void lease — 
■Grant of time to lessee for. See Transfer of Property 
Act (1882), S. 51. ('64) 77 Mad L W 634. 

-S. 108 (b) —Lease terminated — Lessee can re¬ 
move superstructure put up by him but landlord 
cannot be compelled to pay compensation — Land¬ 
lord obtaining possession — He cannot be compelled 
1o surrender back land because tenant had not re¬ 
moved the superstructure. If landlord appropriated 
materials forming part of superstructure tenant can 
have value thereof assessed and recovered. 76 Mad 
L VV 381: ILR (1963) Mad 1054 : A I R 1963 Mad 
369 (372) (Pt A) (Pr 8) (DB). 


-Ss. 108 (h) and 51—Improvements by non-agri- 

cultural tenant after notice to quit—No right to Com¬ 
pensation-Principle. 

A person who has taken a lease of land for non- 
agricultural purposes is not entitled to claim com¬ 
pensation for improvements to land effected after a 
notice to quit is served upon him. Section 5 (3) of 
Travancore-Cochin Compensation for Tenants Im¬ 
provements Act (10 of 1956) can have no application 
in such a case even by analogy. 

The basic principle under which alone a right to 
compensation can be claimed by a non-agriculturist 
W is that anything that he does on the land after 
the determination of tenancy should not be a source 
of burden on the landlord and act as a restraint upon 
the right of the landlord to resume possession. 75 
Mad L W 62 :1962 Mad W N 69. 

(h)— Presidency Small Cause Courts Act 
\1882), Ss. 41, 43 and 48 — Power to order bailiff to 
remove fixtures and give vacant possession indicated 
-(Civil P. C (1908). O. 21, Rr. 35 and 97). See Presi- 

?®ncy Small Cause Courts Act (1882), S. 41. AIR 1954 
Mad Jo5i 


a J 08 (h)— Tenant ordered under S. 41. Presi. 
dency Small Cause Courts Act to vacate — Right ol 
tenant to remove fixtures on land ordered to be 
vacated extent of. See Presidency Small Cause Courts 
Act (1882), S. 41. AIR 1954 Mad 985. 

-S. 108 (h)—Right to compensation — Relief on 
jquitaMe grounds. A I R 1955 N U C (Orissa) 979 


.-S. 108 (h) and S. 51 — Improvement made b 

*f s * ee— Ho cannot claim compensation — He is enti 
tied to remove materials used. 

As a lessee can never believe in good faith that h 
Is absolutely entitled to tin leasehold property, h 
cannot invoke the aid of S 51, T. P. Act 1882, i 
claiming compensation for the improvements mad 
by him on the lease, hold property. He is entitled onl 
XJSm' V ., e and materials. AIR I960 P £ 

367) (It B) (Pr IiVdiT 651 ' AIR 19M P “ 36 


-Ss. 108 (h), 105, 106—-Tenancy-at-will — Posses- 

sion under void lease — Payment of rent — Nature of 
tenancy created will be in accordance with S. 100— 
Determination of tenancy-at-will—Right of lessee to 
remove structures. See T. P. Act (4 of 1882), S. 105. 
AIR 1961 Pat 350. 

© —Ss. 108 (h), 51—Lessee under invalid lease pay¬ 
ing rent — Creation of relationship of landlord and 
tenant—Improvements made by lessee—Eviction —He 
is not entitled to compensation — No estoppel held 
applied — Lessee can remove structure. 19 Pat L T 
791. AIR 1938 Pat 435, Overruled. See T. P. Act (4 
of 1882), S. 51. AIR 1960 Pat 344 (FB). 

-S. 108(h) — Monthly tenant wrongly believing 

himself to be a permanent tenant building structure 
is*not entitled to compensation on ejectment — He is 
entitled to remove all things he had attached to earth 
— In the presence of specific provision in S. 108(b) 
there is no scope for applying S. 51. A I it 1957 Pat 
331 (333) (Pt A) (Pr 11) (DB). 

—-S. 108 (h)—Fixation of standard rent—Rental of 
shops in building built on land taken on perpetual 
lease from Government — Building does not vest in 
Government—No bar under S. 3, Delhi Rent Control 
Act, 1958, to application for fixation ot standard rent. 
See Houses and Reuts-Delhi Rent Control Act(59 of 
1958), S. 3. (1964) 66 Punj L R 12. 

-S. 108 (h)—Structures on land of another. See 

Transfer ot Property Act (1882), S. 3. AIR 1955 Punj 
34 (DB). 


-S. 108 (h) (before amendment in 1929) — Com¬ 
pensation for improvements. 

A tenant effecting improvements over a lease-hold 
property is entitled to remove them during the sub¬ 
sistence of the tenancy. It is only as regards the un¬ 
exhausted-.improvements existing at the time of evic¬ 
tion that the tenant is entitled to claim compensation. 


Held that if the improvements consisted of trees 
the landlord was entitled to a share of the total value 
assessed on them, The landlord’s share was accord¬ 
ing to custom 1/4th and that of tenant 3/4th. To 
speak of the landlord’s share of the improvements 
effected by the tenant, eviction must be contemplated, 
ILR (1953) Trav-Co 508 i 1953 Ker L T 442 : A I R 
1953 TravCo 584 (586) (Pt E) (Pr 5). 


CLAUSE (i) 

19. Lessee s right to crops sown by him. 
-S.108(i) (h) and (o)—Trees of spontaneous growtl 

m u of “ Madras Es, “ es L “ c 

The general and accepted principle is that the tree 
on a land belong to the owner. They are part of thi 
land and the right to cut and sell them is incidenta 
to the proprietorship of the land. This general princi 
pie is subject to the law of fixtures. Under the Komai 
Law, a tenant is entitled to remove all fixtures, whicl 

, 6 J ia V att i a i C u e ir^ to tbe leasehold property, wherea 
under English Law, whatever is fixed to the soil sub. 
ject to some exceptions becomes part of it. 

Under S. 108, T. P. Act, which practically embodies 
the principles ol Roman Law in sub-ss. (h), (i) and (o 
he lessee must not fell timber or pull down build 

infhfl? bV h ° f ‘? b j er , has . be , en Peeled or the build 
n n erected by the lessee and he must leavi 
the proptity in the state in which he received it. 

frp T 0 her ? is D0 . provision enabling a tenant to remov 

Dertv Th. P °n ! a “?°, US gr0 k ,t J h his Jease-hold pro 
party. The principles embodied in the T. P Act ar 

aSnnlXd I e “i 0n i and equity and ’ therefore they lx 
e^PPUed to analogous cases which are not govern® 

by the express provisions of other Acts, or re B ulale 

by custom. It follows that unless thw faTJSS 
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blished practice or statutory rule;, trees of spontane¬ 
ous growth on a land belong to the owner. 

Tank bed in an estate is not a ryoti -land and is not 
governed by the provisions of S. 12 of the Madras 
Estates Land Act, and in the absence of custom or a 
contract enabling a tenant to cut trees of spontane¬ 
ous growth, they belong to the landholder and the 
tenant has no right to cut or remove them. 1954 Andh 
L T (Civ) 160 i (1954) 2 Mad L J (Andh) 217 i A I R 
1955 Andh 62 (64) (Prs 12, 13). 

——S. 10S (j) — Heritability and transferability of 
lease — Mere fact that lessee’s interest is made trans¬ 
ferable under S. 108 (j) does not necessarily imply 
that every tenancy is also heritable. AIR 1954 Bom 
257 (Pt B) (Pr 9) (DB). 

-S. 108—Lease—Mulgeni lease — Lessee’s right to 

trees on land at the time of grant and trees growing 
spontaneously thereafter or planted by him—Timber 
trees and others—Distinction. 

A Mulgeni tenant stands on no higher footing than 
a tenant in perpetuity — He cannot be regarded as a 
sub-proprietor of the land. 

In the case of trees which a lessee urder mulgeni 
lease (permanent tenaDt)has himself planted, he would 
be entitled to cut them and to use them, because they 
could be regarded as things which he has attached to 
the earth. His right to cut them is, however, subject 
to the condition that he leaves the property in the 
state in which he leaves it. The right, is the same 
whether the trees are timber trees or otherwise. 

In the case of trees which^were in existence when 
the lease was granted, the mulgeni tenants are not 
entitled to fell or sell timber trees, but with respect to 
non-timber trees they are entitled to make use of the 
property and utilize the usufruct thereof as a person 
of ordinary prudence may use the same as if they 
were his own. 

In the case’of trees which are the result of spon¬ 
taneous growth after the grant of the mulgeni lease 
the lessee is not entitled to cut timber trees, but with 
respect to other trees, he would be entitled to cut 
them or to put them to any other use as he pleased. 
53 Bom 315, Approved; 24 Bom 31; 27 Bom 373; 38 
Bom 716; 12 Bom L R 831; 22 Bom L R 118; 17 Mad 
218; 33 Mad 253; 34 Mad 271, Foil. AIR 1952 Bom 100 
(102, 103, 104) (Pt A) (Prs 4, 5, 6, 7). 

-Ss. 108 (i) and 111 (h)—Loss caused to landlord 

—Landlord’s right to Question noticeor termination of 
agency. 

When once a proper notice has been given and 
the tenancy has been properly terminated, the land¬ 
lord’s right would be not to question the notice or 
the termination of the tenancy, but to claim damages 
for any loss caused to him by reason of any wilful 
negligence or default on the part of the tenant. 22 
Bom 348 and AIR 1937 Lah 121, Rel. on. (’52) 1952- 
1 Mad L J 459 : 65 Mad L W 1215 : AIR 1953 Mad 
996 (997) (Pt C) (Pr 5). 

-S. 108 (i) — Tree planted on another’s land— 

Ownership—Co-sharers — Trees planted in common 
land. 

It is a well-known maxim that whatever is affixed 
to the soil becomes in contemplation of law a part of 
it and is subjected to the same rights of property as 
the soil itself. It follows as a corrollary that if a 
person plants a tree in the land of another the owner 
of the soil becomes owner also of the tree. To put 
it in slightly dilferent language a stanlug tree be¬ 
longs not to the person by whom it was planted but 
to the owner of the land from which it draws its 
support and sustenance. 57 Punj L R 6 : AIR 1955 
Punj 63 (64) (Pt B) (Pis 5,11) (DB). 


CLAUSE (j) 


20. Scope. 

® S. 108 (j) —Relinquishment and assignment of 
tenancy—Distinction. See Houses and -.Rents-Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 19 (1). AIR 1932 SC 156. 

®-S. 108 (j)—Covenant allowing assignment with 

lessor s consent — Consent not to be unreasonably 
withheld—Effect of the clause. 

The words “such consent, however, not to be un¬ 
reasonably withheld in the case of respectable or 
responsible person” contained in the: covenant in a 
lease allowing the lessee to assign his interest only 
with the lessor’s written consent do not amount to a 
separate or independent covenant by the lessor that 
he would not refuse consent except upon reasonable 
grounds in the case of respectable or responsible 
person, but they limit or qualify the lessee’s covenant 
not to assign the demised premises without the consent 
in;writting of the lessor. In other words, those words 
have the effect of relieving the lessee from the 
burden of the covenant if the lessor withholds his 
consent unreasonably in case of proposed assignment 
to a respectable or resposib’e person. Kamala Ranjan 
v. Baijnath. 1951 S C J 13 : : ;1950 S C R 840 : 64 
Mad L W 341 : 1951 Mad W N 361 : I L R (1952) 1 
Cal 111: AIR 1951 SC 1 (4) (Pt A) (Pr 9). 

• —S. 108 (j)— Covenant not ‘.to assign except ob 
lessor’s written consent — Lessor not to withhold 
unreasonably in case of respectable person—Agree¬ 
ment to assign to respectable person — Lessor with¬ 
holding consent — Assignment whether breach of 
covenant—Specific performance of the agreement- 
specific Relief Act (1877), S. 12. 

Where a lease contains a covenant not to assign 
without first obtaining the written consent of the 
lessor and such consent is not to be unreasonably 
withheld in case of ‘respectable or reasonable person^ 
an assignment by the lessee to a respectable person, 
without lessor's consent, does not amount to the 
breach of covenant on the part of the lessee. Even 
if it amounted to a breach of covenant entitling the 
lessor to forfeit the lease and sue for possession, such 
a course would affect only the assignee and not the 
lessee who has already parted with the lease for a 
valuable consideration. The lessee cannot therefore 
resist the assignee’s suit for specific performance of 
the agreement to assign the lease on this ground. 
Kamala Ranjan v. Baijnath, 1951 S C J 13 :1950 
SCR 840 s 64 Mad L W 341: 1951 Mad W N 361 : 

I L R (1952) 1 Cal 111 : AIR 1951 S C 1 (5) (Pt C) 
(Pr 14). 


—S. 108 —Landlord and Tenant—Custom—Trans- 
of house by raiyat. 

]q spite of the change brought about by the con- 
■sion of an agricultural village into a town, it is 
II open to a party to show that the pre-existmg 
stom of non-transferability of portion as has ceased 
be agricultural continued to exist and remained 
ve. In snch a case the party cannot avail itself or 
» general?presumption of law, but it can adduce any 
il or documentary evidence in support of the legal 
ationship that it seeks to establish in order to 
>ve its case. 

leld, on the facts of the case-that the wajib-ul- 
: in question forbade everyone including a raiyat 
m building a house without obtaining the permis- 
n of the Zammdar, once a house has fallen in ruins. 
>4 All W R iHC) 94 : 1954 All L J 187 i AIR 1954 
441 (442 to 444) (Pt C) (Prs 12,16) (DB). 

-S. 108 (j) — Right of tenant to remain in posses- 
n of house is transferable and saleable Poetry. 
9 ( 1 ) (d) of the Assam Urban Areas Rent Control! 
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Act, 1950 does not take it out of the purview of 
S. 108 (j). AIR 1959 Assam 61 (62,-63) (Ft B) (Pr 3) 
(DB). 

-Ss. 108 and 58 (c) — Conditional sale deed by 

defendant providing for plaintiff to be in possession — 
Defendant executing kabuliyat and cultivating as 
tenant — Plaintiff's suit for possession maintainable. 
1959 Nag L J (Notes) 134 (Bom). 

—Ss. 108 (j), 111 —Month to month tenancy — 
Determination. 

A tenancy Irom month to monthunder the Transfer 
of Property Act does not determine on the death of 
the tenant except under a special contract to that 
effect. Obviously then, it passes to his heirs, or in 
other words, it is heritable. A tenancy from month 
to month under the Transfer of Property Act is also 
clearly assignable. 60 Cal W N 39 j ILR (1957) 2 Cal 
214: AIR 1957 Cal 173 (176) (Pt B) (Pr 15). 

-S. 108 (j)—S. 14, West Bengal Premises Tenancy 

Act, 1956 prohibits transfer or assignment of tenancy 
rights by ihe tenant without previous consent in writ- 
iag of the landlord — Sale by official receiver of 
business of tenant firm, without landlord’s consent is 
void and does not pass rights of the firm in the tenancy 
or its right to retain possession of the premises. See 
Houses and Rents — West Benal Tenancy Act (12 of 
1950), S. 14. (1957) 61 Cal W N 887. 

—S. 108 (j)—Condition restraining alienation. 

Where it is estiblished that one of the conditions 
of his tenancy was that the tenant must carry on 
business on the premises let, then the application of 
S. 108 (i) is excluded. AIR 1953 Cal 729 (730) (Pt A) 
<Pr6). 


-Ss 108 (1), 58, 68 — Lessee can mortgage demi¬ 
sed property with possession -and lease back. See 
T. P. Act (4iof 1882). S. 58. AIR 1950 Madh Bha 72 

<DB). 

-S, 108 (j) — Lease — Covenant not to assign, or 

sublet, or transfer without prior sanction — Such 
sanction can be refused on grounds connected with 
property actually leased or character of proposed 
transfer or character of assignee or sublessee but not 
tor any wholly extraneous reasons—Madhya Pradesh 
Minor Mineral Rules (1961), R. 18. 


In regird to a provision or a covenant in a lease 
allowing the lessee to transfer the lease only on prior 
sanction or consent of the lessor, the law is well 
settled that the lessor is not entitled to refuse sane, 
tion or consent for wholly extraneous reasons and the 
grounds for refusal should have a rational conned- 
tion with the property actually leased or the charac¬ 
ter of the proposed transfer or the assignee or the 
sub-lessee; that the lessor cannot withhold the sanc¬ 
tion tor obtaining some collateral advantage or for 
imposing on the intended ^assignor or transferor any 
burden that had been imposed by lease; and 
that the sanction cannot be withheld arbitrarily or 
vexatiously (lg^) 1 Ch 575, Foil. 1965 M P L J 

<Pt D?(Pr UMDB)°' AIR 1965 M8dh P ' a 153 U58) 

~ 8, U 8 .A^7 Ltt . n< *Iord obtaining decree for elect- 
JKXoTe °* su b-tenant to appeal. See C. P. Code 
<1908), S. 90. AIR 1955 NUC (Punf) 121. 


21. Absolute transfer. 

- S. 108 (f) -Absolute transfer — Position of tra 

“ nd B S n, ‘ - W ' B< B 

“)ProX 0r (b, y ). P ' OV ' 5,0nS) AC ‘ 117 ° f 19: 

transfe/fthl. 0 l aw (T ' P / Aol) ' a tf ™ncy 

transferable in the absence of any contract to 

contrary, and the transferee becomes, on such tra 

I? 1 ' ? * enan A u “ der . the general law. For acquir 
that status, the transferee has not to depend on 


recognition of the landlord and the latter cannot 
treat him except as a tenant. The tenant, therefore, is 
entitled to a proper notice to quit before a suit for 
eviclion is instituted against him and the suit against 
him for his eviction would be a suit for eviction of an 
ex-tenant. There is nothing in the W. B. Premises 
Rent Control (Temporary Provistons) Act, 1950, to 
affect that position, and a transferee of the tenancy 
(transferee tenant) would prima facie come within 
proviso (b) to S. 12 (1) of that Act unless the relative 
transfer falls outside its scope. 63 Cal W N 29 : ILB 
(1959) 1 Cal 639 : AIR 1959 Cal 181 (184,187) 
(Pt A) (Prs 21, 36) (DB). 

-S. 108 (j)—Permanent tenancy — Right to trans¬ 
fer. 

Where it is clearly established that pucca houses 
originally stood on the holding and the tenancy is 
found to be a permanent tenancy, transferability may 
be assumed. This is an exception to the general rule 
that the tenancies of homestead lands created prior 
to the coming into force of the T. P. Act are non- 
transferable. ILR (1954) Cut 33 : 20 Cut L T 373 t 
AIR 1954 Orissa 132 (136) (Pt E) (Pr 16) (DB). 

22. Rights of assignee. 

—*Ss. 108 and 58 (c)—Field ostensibly transferred— 
Transferor executing Kabuliyat — Transferee filing 
suit for recovery of lease-money — Suit maintainable. 
1959 Nag L J (Notes) 133 (Bom). 


23. Liabilities of assignee. 

-S. 108 (|) — Liability of assignee from lessee to 
pay (DBj AIR 1951 Cal 251 * 252 ’ 253 * * Pt * Pri 7 ’ 

—S. 108 (j)—Assignee of lessee—Fights and liabi¬ 
lities. 

An absolute assignee of the whole of the interest 
of lessee is liable by privity of estate for all the bur¬ 
dens of the lease irrespective of the fact whether he 
enters into possession or not and the ground upon 
which he is so held liable is that the whole o» the 
assignor’s interest has passed to him by the deed. 
Assignor having no longer any interest is no longer 
lab e by privity of estate though he still remains 

if he is party to the original lease. 
AIR 1939 P C 14, Rel. on. 1963 Jab L J 953« AIB 
1964 Madh Pra 129 (135) (Pt B) (Pr 11) (DB). 

—S. 108-Covenants between landlord and tenant 
--It is primarily binding on them-Upon assignment 
of the reversion, it may also be binding on the grantee 
-Benefit of the covenant may alsa pass to assiguee- 
V. covenant is by lessor for benefit of lessee and 

. t 0 U r ches or f concerns the land, it runs with 
the land in favour of the assignee — Option to renew 
lease runs with the land and the lease-hold interest 
and so both lessor s and lessee’s successors-in-interest 

Orissa O 110(DB) e . ’ Act(l882) ’ S - 40 - AIR 1954 

iTTk 108 (^“Arrears of rent-Improvements effec- 

Portion of leasehold -Right of 
landlord to set-off against arrears due from original 
lessee or other assignees-(Landlord and tenant). 

Unlike in the case of a mortgage the relationship 
between a lessor and lessee arising on the contract o? 

lease is purely legal. The mortgagor may have been 

assigned remedies analogous to that of a trustee u 
against the mortgagee in particular situations. There 
is no scope however for introducing trust relatlooshin 
as between the lessor and the lessee In m2?. ? 
arrears of rent their relationshipcJnnn? “ at |2 of 
more than that of debtor and creditor Th«i Dy ^ 
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due from the original lessee or his other assignees. 
The proportionate rents that accrued due as against 
him in respect ot his own portion could of course be 
set off. 57 Tray L R 1051 (FB), Rel. on. ILR (1956) 
Ttav-Co 738 : AIR 1957 Trav-Co 228 (229) (P r 5) 
(DB). 

~—S. 108 (j) — Assignee of lease not in possession — 
Liability of assiguee. 

An assignee of a lease is liable by privity of estate 
for all the burdens of the lease, burdens, which are 
imposed upou him by the mere assignment whether 
he enters into possession or not. (1939) 1 Cal 283 
(PC), Foil. (’49) 1949 Ker L Tim 15 (DB). 

24. Mortgage or sub-lease by lessee. 

®-Ss. 108 (j), 111 and 11G — Person remaining in 

possession alter determination ol tenancy—Becomes 
statutory tenant — He can remain in possession but 
cannot enforce terms £of original tenancy—Sub-lessee 
from a statutory tenant under the Act acquires not 
right of tenant. See Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates Control Act 
(57 of 1947), S. 12 (1). AIR 1965 S C 414. 

-S. 108 (j)—Scope — Possession of mortgagee of 

tenancy rights does not confer rights of adhivasi See 
Tenancy laws—U. P. Zamindari Abolition and Land 
Reforms Act, 1950 (1 of 1951), S. 20. 1957 All L J 
B48. 

-S. 10S—Agreement to sub-let without landlord’s 

permission is invalid under Cl. 12A of C. P. and 
Berar Rent Control Order. See Houses and Rents— 
C. P. & Berar Regulation of Letting of Accommoda¬ 
tion Act (LI of 1946), S. 2. 1903 Mah L J (Notes) 80. 

-S. 108 (j) — Government of India Act (1935), 

S. 107 (2) and Sch. 7, List 3, Entry 8 — C. P. and 
Berar Letting of Houses and Rent Control Order 
(1949), Cl. 12-Ais ultra vires as contravening S. 108 
(j), T. P. Act in so far as it lakes away the tenant’s 
right to give sub-lease. See Government of India Act 
(1935), S. 107 (2). AIR 1959 Bom 98. 

-S. 108 (j) — Sub-lease of portion of land is not 

covered by prohibition in S. 27 (L), Bombay Tenancy 
and Agricultural Lauds Act, 1948—Sub-lease does not 
entail forfeiture of the lease. See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands Act (67 of 
1948), S. 27. (1959) 61 Bom L R 1123. 

-S. 103 (j) — Power of tenant to sublet is subject 

to a contract to contrary—Houses and Rents — West 
Bengal Premises Rent Control (Temporary Provisions) 
Act (38 of 1948), S. 11 (3). 

The provisions of S. 108 (j), T. P. Act which autho¬ 
rise a tenaut to sublet the whole or any part of his 
interest in the property are subject to a contract or 
local usage to the contrary as the opening words of 
S. 108 show. Hence where a tenant is forbidden from 
subletting the premises under the terms of the lease,a 
sub-tenant iu possession cannot contend that the pre¬ 
mises are lawfully sublet to him for the purpose of 
claiming the benefit of S. 11 (3). West Eengal Pre¬ 
mises Rent Control (Temporary Provisions) Act. 55 
Cal W N 492 : AIR 1952 Ctl 141 (142) (Pt B) (Pr 6). 

-Ss. 108, 111 — Landlord and tenant — Mortgage 

by tenaut of lease-hold interest — Subsequent volun¬ 
tary surrender by tenant in favour of landlord — 
Mortgagee’s claim for mortgage amount against 
tenancy rights — Maintainability — Landlord and 
Tenaut—Surrender. 

A and B had a lease-hold interest over suit pro¬ 
perty. One V was the kanamdar of the property. The 
Kanom right of V was purchased by C in 1959. A 
and B had executed a registered mortgage in favour 
of D for Rs. 200 in 1948. In 1950 A and B surren¬ 


dered their lease-hold interest over the property to 
landlord C without making any reference to the 
mortgage. D, the mortgagee filed suit for realisation 
of mortgage amount by sale of the tenancy right of 
A and B over the property. The question was whe- 
ther the mortgage right on the lease-hold interest of 
A and B would be extinguished bv the surrender of 
the lease-hold interest in favour of C. 

Held C must be deemed to have notice of the re¬ 
gistered mortgage. A voluntary surrender by a tenant 
stood on a different footing from au extinction of the 
tenant’s rights by operation of law. In the latter case 
the encumbrance created by the tenant would termi¬ 
nate on the extinction of the tenant’s right in the 
property. But A and B could not derogate from their 
grant by putting an end to their estate by a voluntary 
surrender. It was open to D to enforce the claim 
under hypothecation as against the tenancy right 
of A and B in the property, even though that right 
had been surrendered by them to C. A I R 1940 Nag. 
419, Foil. (1964) 1 Ker L R 71 « 1963 Ker L J 1170. 

-S. 108 (j) — Delhi and Ajmer Rent Control Act 

(1952), S. 13 (1) (c) (i) — Sub-letting. See Houses and 
Rents — Delhi and Ajmer Rent Control Act (38 of 
1952), S. 13 (1) (c) (i). A I R 1959 Punj 508 (DB). 

-S. 108 (j) — Transfer or assignment aud sub¬ 
letting—Distinction—Houses and Rents—East Punjab- 
Urban Rent Restriction Act (3 of 1949), S. 13 (2) (ii> 
(a)—Scope. 

The distinction between an assignment or transfer 
of a lease and suD-letting of the premises is that, in 
the former case the lessee conveys his entire term 
and in the latter case he retains for himself a rever¬ 
sionary interest, however, small. The test of a sub¬ 
lease is that there should remain a reversionary inte¬ 
rest in the estate vesting in the sub-lessor. In the 
case of a tenancy which has already been terminated, 
or where the tenancy, being at-will, is determinable 
at any time, there can be no sub-letting by a tenant 
to a sub-tenant. In the absence of evidence the in¬ 
gredients of a sub-lease cannot be presumed. Where, 
apart from sub-le'ting, the landlord did not allege- 
transfer by his tenant of the entire lease, hold rights 
to the petitioner, the case did not warrant any infe¬ 
rence that the provisions of S. 13 (2) (ii) (a) of the 
Punjab Urban Rent Restriction Act, 1949, had been 
infringed. (1958) 60 Punj L R 349. 

[Reversed in AIR 1901 S C 1554]. 

-S. 108 (j) —Landlord giving'consent for sub¬ 
letting—Effect is not that landlord enters in contrac¬ 
tual relationship^with sub-tenant—Consent amounts 
merely to waiver of right to eject tenant for sub¬ 
letting — (Houses and Rents-Delhi and Ajmer-Mer- 
wara Rent Control Act (19 of 1947), S. 9). AIR 195s 
N U C (Punj) 121. 


25. Lessee continues liable. 

„ —S. 108-Consent of landlord-Lease providing 
hat the term “lessee” used in the lease would 
□elude his representative and assigns—Held, clause 
:ould not be interpreted as landlord consenting to an 
ssignment by lessee. See Houses and Rents— Deim 
tent Control Act (59 of 1958). S. 14 (1) Proviso (b). 
1965) 2 S C W R 934: A I R 1968 S C 346. 

—S. 108 (j) - Liability of lessee - Assignment of 

ease-Lessee has right to assign lease unless there is 

ontract to contrary — Lessee’s liability does not en 
»y mere assignment—Lessor may by consenting c 

ssignment ot lease or by accepting rent from assignee 

elease lessee from liability. 64 I T R 50a i (l90o) 2 
T J 883 (Cal) (DB). 

—S. 108 (j)—Place of worship—What constitutes 
jessee allowing persons of locality to use leased pr - 
»erty as place of worship without permission oi 
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lessor—Such user cannot convert place into place of 
worship. See Penal Code (i860), S. 295. 1961 (1) Cri 
L J 82 : A I R 1961 Ker 28 (D8). 

—S. 108 (i)—Sub-tenant — Liability to pay arrears 
of rent—Sub-tenant is not liable. AIR 1955 N U C 
(Madh B) 3391. 

-S. 108, Cl. (i) — Sale of leased property by lessee 

— Notice sent to lessor that transferee was the only 
person from whom rent should be recovered — Lease 
continues — Lessee remains liable for r°nt despite 
notice. (1865) 1 Mys L J 731 : A I R I960 Mvs 147 
(148) (Pt 4) (Pr 4). 

-S. 108, Cl (j) — Assignment of lease -Privity of 

contract between lessor and lessee — Lessee or his 
heirs are not divestel of their liability by assignment 

— Effect of assignment — Privity of estate between 
lessor and assignee — Distinction between liability 
under privity of contract and liability under privitv 
of estate. (1965) 1 Mys L J 73L j AIR 1968 Mys U7 
(149,150) (Pt B) (Prs 7, 9.14). 

-S. 108 (j) — Sub-lease — Sub-lessee not liable to 

pay rent for lease. 

Under S. 10-3, clause (j), a lessee is entitled to sub¬ 
lease his tenancy, but that does not exempt him from 
the liability to pay rent for the lease, in the absence 
of any out and out assignment in fjvour of the sub¬ 
lessee so as to throw the burden of the liability upon 
him. 1901 Raj L W 45i ILR (I960) 10 Raj 938 : 
A I R 1961 Raj 17 (18) (Pt B) (Pr 6) (DB). 

:—$. d08 (j) — Legal heirs of deceased — Liability 
for rent due after transfer, 

A lessee’s liability for rent is founded both on 
privity of contract and privity of estate. Admittedly, 
the lessee does not ipso facto cease to be liable for 

TkrLM- tra ? s * er °* his interests to a third party, 
ine liability of the lessee based on privity of contract 
does not end when his life ends. Those who succeed 
him will continue to be liable on his covenant whe- 
thw they obtain possession or not provided they have 
sufficient assets of the deceased in their hands to meet 
the demaad. ILBI (1955) Trav Co 2U : 1955 Ker 
L)T 426 i A I R 1955 Tray Co 223 (224) (Prs 4, 7) 

26. Rights of lessee against assignee or sub-lessee. 

, ‘ S -1? 8 ~ Landlord and tenant — Sub-lettine bv 

rnn!l P !- ta C A nce i ed — Lessee is entitled to better 
consideration than lessor. A I R 1955 N U C (Assam) 

—-Ss. 108 (j) and 40 — Lessor and sub-lessee — 
Privity of contract — Covenants in principal lea<e — 

S 4o'Ti R°1952 Pat*409 (DB, J' P ‘ A °' (4 °' 1882 >- 

27. Clause not restrospective. 

a ?- S ' J?,? W and 10 — Lease before T. P. Act — 
Applicabihty o S. 108 - Transferability of lease- 
Rule against—Validity of. e 

thaTV?!^ 3 Q o ancy created P rior to enactment of 

hS to i l j roperty Act was transferable or not 

S 108 b whfL ded QUite apa . rt from the Provisions of 

Accord applicable to such a tenancy. 

b3S?S5 *t n 6Ci ? ed case> tenancy of homestead, 
etore the T. P. Act was not transferable: if the 

cuSK «f leU l Dg ^ aS for the P ur P° s « of building 

som^anthrt 1 v Ure ’ lt J was transferable, according to 
soSe? anA r fS “ nd . not transferable according to 
ome and if the original letting was for building 

t P en«n ka st /, uct !J res « ‘t was transferable. Hence hf 
porty Act , C h eated bef ° re the Transfer of Pro. 

perry Act with the express purpose of constrimffnn 

ordtaSlv bU , ildiD ? fo k V he .at 

JSSSSlt transferable and (he condition against 
alienation provided as one of the terms of the tabu- 


liyat would be void, as infringing the rule against 
perpetuities. 12 VV R 495, Foil. Page, J., in A I K- 
1927 Cal 39, Dissent from. 93 Cal L J 219 . I L R 
(1956) 2 Ca! 107 : AIR 1954 Cal 541 (543) (Pt A) 
(Prs 12, 13) (DB). 

CLAUSE (1) 

28. Scope. 

-S. 108 (1)—Agreement io pay Ursana — Nothing 

to show that landlord called upon tenant to vacate 
premises during period of Urs and he refused to dc 
so—Liability of tenant to pay Ursana does not arise. 
A I R 1955 N U C (Ajmer) 4749. 

Ss. 108 (I) and 58 (d) — Usufructuary mortgage - 
of a house — Mortgagor continuing to reside iu it 
under a rent note executed simultaneously is a tenant 
and as such liable to pay rent — No relief can be 
claimed by mortgagor under U. P. Agriculturists 
Relief Act io respect of the rent. 

V\ here a landlord after executing a usufructuary 
mortgage of his house continues to reside in it by 
simultaneously executing a rent note in favour of the 
mortgagee, he becomes the tenant of the mortgagee 
with liability to pay rent under the agreement. The 
money which (he mortgagor pays is not interest on 
the loan but rent for use and occupation of the house.- 
Ihe relationship remains that of landlord and tenant 
even if the parties have stipulated that the mortgagee 
after receiving the suit shall not be entitled to any 
interest under the usufructuary mortgage because, 
firstly, interest is not essential for a usufructuary 
mortgage which can be free of interest and secondly, 
the mortgagor’s right to occupy the property is based 
on the tenancy which also creates his liability to pay 
rent for use and occupation of the property to which 
he would not otherwise be entitled under the mort¬ 
gage. In such a case, and as the sum claimed by the 
mortgagee is as rent and not as interest on the mort- 
Hf' n t ° ^estion of granting any relief to the mort¬ 
is ThAA r J^ U ’ P ; Agriculturists’ Relief Act can 

ssswwaKff 01 ,i - * 1 »» 

* S ‘ MS—Landlord and tenant — Suit bv landlord 

6 Profits alleging defendants to be tres- 
passers because of termination of tenancy or alter 

?ble-Co f u°rt is nn/i t , h t r fi a d e teni }° tS “ Suit maintain! 

)% d o^m as phiam t0 mak * 

S. 10S — Theatre owned by plaintiff and! 

takin 8 »S lease fronf: 29.S? 

Plaintiff. 1961 NagVj (N„“ s ,64 L WaS ag “‘ °‘ 

t* i . ■ . 
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Arrears for anterior period — If can he claimed — 
Landlord, if entitled to interest on such arrears. 

It is now undisputed that the right to have the 
rent assessed even in respect of agricultural lands is 
not limited to proceedings to be instituted under the 
Bengal Tenancy Act. In a suit for assessment of rent 
there may also be a claim for arrears for the anterior 
period provided the tenant is found to have been in 
possession during such period and was holding either 
as a tenant or otherwise. The amount of arrears is 
payable not as rent but as compensation for use and 
occupation, where until the Court determines the 
fair and equitable rent the amount cannot be reason¬ 
ably ascertained by the tenant. The landlord is 
entitled to claim in the suit the arrears calculated on 
the basis of rents and cesses lor the period anterior 
to the filing of the suit at the rate fixed by the Court, 
but he will not be entitled to any interest or compen¬ 
sation on the amount decreed. AIR 1951 Cal 448 
1448) (Pt A) (Pr 3). 

-S. 108 (1)—Agricultural tenancy—Suit for assess¬ 
ment of fair and equitable reDt— Claim for arrears of 
ient in respect of period anterior to suit also made 
—Defendant in possession as tenant and holding 
recorded as liable to assessment — Claim for arrears 
can only be allowed as compensation for use and 
occupation and not as rent — Plaintiff is not entitled 
to claim damages or interest on arrears in such a case. 
AI R 1951 Cal 448 (451, 452) (Pt C) (Prs 23, 24, 2S). 

<§-S. 108 (1)-Landlord and tenant — Principles 

governing apportionment of compensation and sola¬ 
tium — Apportionment not necessarily in proportion 
to the respective incomes derived by the parties— 
1958 Ker L J 613 : I L R (1958) Ker 1404 and 1958 
Xer L T 559 : A I R 1959 Ker 8, Overruled. See Land 
Acquisition Act (1894), S. 30. AIR 1961 Ker 222 
(FB). 

_S. 108, Cl. (1) — “Rent” includes payment for 

electric installations, furnishings and amenities, pro¬ 
vided landlord supplies them and it forms part of 
agreement. A I R 1957 S C 309, Foil. 1963 MPLJ 
(Notes) 68. 

.g_s. 108 (1) — Government Nazul plots sold by 

auction—Lessee entering into possession of property 
on acceptance of his bid - Lease deed executed on 
future date—Liability to pay rent-It arises from date 
of possession. See Landlord and tenant — Lease. 
AIR 1962 Madh Pra 93 (FB). 

_S 108 (1) — Suit for ejectment and rent — Fair 

rent fixed representing real value of premises-Assess- 
TTient of mesne profits on the basis of fair rent is 
oroper A I R 1953 Nag 180 : 1952 Nag L J 393, Not 
applicable. 1961 M P L ] (Notes) 226 , 1961 j.b 

L J 80. 

__§s. 108, cl. (1) and 111—Landlord and tenant- 

Rent—Payment of-Surreoder of unexpired portion 
of lease not accepted by landlord — Liability for 
payment of rent does not cease - Appointment of 
receiver made to save property from lying fallow 
does not change possession — Civil P. C. (1908), 

0.40, R. 1. r , 

Where the unexpired portion of a lease is sur¬ 
rendered by the tenant but the landlord does not 
accept it, the tenant does not cease to be liable for 
?he rent. The fact that the landlord gets a receiver 
annointed in a suit for recovery of rent does not 
absolve the tenant from his liability of paying the 
rent when the purpose tor which the receiver is got 
appointed is to save the property from lying fallow 
and getting deteriorated in fertihty and the posses¬ 
sion of the receiver is not intended for the landlord s 
benefit. The appointment of the receiver does not in 
such a case operate to change possession and the 
-tenant is liable to pay rent even for the period during 


whieh the receivrr was in possession. ILR 24 Cal 
296 : AIR 1923 Cal 03 ; AIR 1955 Mad 252 : (1955) 
1 M L J 439 and AIR 1936 All 495 (FB), Dist 
75 Mad LW'378 : 1962 Mad WN.653 :,(1962) 2 Mad 
L J 394 t AIR 1962 Mad 439 (442) (Pt A) (Pr:16). 

-S. 108, cl. (1) — Landlord and tenant — Rent — 

Payment of — Properties of tenant mentioned as 
security for payment of rent — Extent of security 
confined to one year’s rent—Tenant making payment 
of security by privately selliog some of properties- 
Landlord cannot enforce charge on properties given 
as security. 1962 Mad W N 653 : 75 Mad L W 378 i 
(1962) 2 Mad L J 394: AIR 1962 Mad 439 (442) 
(Pt B) (Pr 17). 

•S. 108 (1) — Suit for rent — Joint owner or a co- 


sharer—If could sue for proportionate rent-Agree¬ 
ment to pay and receive proportionate rent—Excep¬ 
tion to rule—How proved. 

It must be taken as well established that a joint 
owner or a co-sharer is not entitled as such to sue 
for proportionate rent; but it has been held that 
though this is undoubtedly the established rule, never¬ 
theless, if the parties, namely, the landholders and 
the tenant agree to accept and pay proportionate rent 
according to shares, there is nothing illegal in such 
an arrangement. There can be an exception to: the 
general rule where there is an agreement between 
the parties and presumably this agreement can be 
proved in one or other of the ways known to law. 
AIR 1930 Mad 402, Foil. (1953) IMLJ 814: AIR 
1953 Mad 854 (854) (Pt A) (Pr 3). 

-S. 108 (1) — Monthly tenancy—Payment of rent 

must be every month on stated date as agreed, unless 
there is contract to the contrary. AIR 1955 NUC 
(Nag) 1185 (DB). 

-S. 108 (1) —Rent—Suit against several co-sharer 

inamdars in separate possession — Competency of— 
Liability of co-sharer inamdars—If joint and several. 

Where there are several co-sharer Inamdars in 
separate possession of their shares, a single suit 
against all of them by the zamindar for recovery of 
rent (Jodi) is not maintainable, because the co-sharer 
inamdars are not jointly and severally liable. 18 Cut 
L T 33 : AIR 1953 Orissa 92 (95) (Pt D) (Pr 7). 

-S. 108 — Pent note executed by motgagor—Suit 

for arrears of rent alone is competent. 

A right which arises to the mortgagee to sue for 
rent on the basis of a rent-note executed ia his 
favour by the mortgagor with respect to the mort- 
gageed property, creates an independent obligation! 
and, therefore, a suit by him for arrears of rent is 
perfectly competent, except where the mortgage-deed 
specifically provides that on failure to pay rent a 
suit for the entire money could be filed : AIR 1957 
Raj 32. Rel. on. 1963 Raj L W 451 « ILR (1903) 13 
Raj 980. 

-S. 108 (1)-Scope and applicability. 

Emphasis in cl. (1) is on payment or tender at 
proper time and place. The clause has nothing to 
do with the fixation of rent and therefore the provi¬ 
sions of the Rajasthan Premises (Control of Rent and 
Eviction! Act, 1950, which give power to tho t>ourts 
to scale down the agreed rent, cannot be said to pe 
repugnant to cl. (1) but are only supplementary to it. 
ILR (1954) 4 Raj 958 : AIR 1954 Raj 252 (256) 

(Pr 12) (DB). 

—S. 108 (1) —Decree for rent — Adjustment of 
amount paid or deposited in Court cannot be directed 
in decree—Tenant is entitled to credit for these 
amounts. AIR 1955 NUC (Trav-Co) 5108 (DB). 

-S. 108 — Rent fixed in a lease deed-Liability of 

tenant is only to pay that r ® nt .\ un iS!«i!jS The 
supervening causes incurred further liability i 
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fact that subsequent events including rise in prices 
might enable him to make profit is no consideration 
to effect alteration in his liability. ('51) 1951 K LT 
179 (DB). 

29. Rent in kind. 

-S. 108 —Rerit in kind—Payment of money value. 

SeeT. P. Act (1882), S. 105. AIR 1955 NUC (Trav- 
Co) 5108 (DB). 

-S. 108 — Landlord and teuant—Tbiruppuvaram 

holder. 

A Thiruppuvaram holder is entitled to price of 
paddy at the nirag rate (i. e., price prevailing in 
market on date of plaint for recovery of arrears) 
and is aRo entitled to interest upon the arrears of 
rent. 52 Trav L R 443 (FB) and 29 Trav L I ti38, 
Foil. 1952 Ker LT 677: AIR 1953 Tray-Co 117 
(117) (Pr 3). 


30. Tender or payment at proper place 
and time. 

S, 10S (1)—Proper time and place of paymeot. 

In the absence of any specific agreement between 
the landlord and tenant as to the time and place of 
payment of rent the latter is bound to pay or tender 
the same at the proper time and place. 

Held, on facts that the proper place for paying rent 
was the landlord’s residence in Nagpur. 1961 Nag LJ 
(Notes) 46 (Bom). 6 J 

‘— 8s * \P8, 84-East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 13 — Application under, ior evic¬ 
tion of tenant on ground of non-payment of rent— 
lenant s plea that he had teudered the arrears of 
rent to landlord—Landlord denying factum of tender 
cannot question its validity. See Houses and Rents 
“East Punjab Urban Rent Restriction Act (S of 1949), 
S. 13. AIR 1951 Him Pra 72. 

31. “To lessor or his agent’’. 

~S. 108 (1) — Payment of rent to another alleged 
to be joint owner—If discharges his liability, 

When once the relationship of landlord and tenant 
is found to be proved, any payment made by the 
tenant to some one who is not the landlord on the 
ground of his being a joint owner would Dot relieve 
°‘ bis , liability for the payment of the rent to 
1948 A M L J 36 : AIR 1951 Ajmer 63 

(63) (Pr 2a). 

— S. (1)—-Joint lessors- Payment of rent to one 

i957Madh a pri‘5 Se0 C °° tract Act l 1872 ).S.38. AIR 


32. Payment must be by lessee. 

l ? 8 T. Semal lessees “ Iater se Parti 
Effect m0karrari ,olerest amongst mokarraridars - 

se partition of the mokarrari interes 
®“ 0I !p }“• mokarraridars cannot affect their liability 

kaJLIi * SOr for r the payment of the whole rent, as 
* tenants °t a tenancy in law constitute but £ 
single tenant, and qua the landlord they constitute 
«ne person, each constituent part of which possesses 
certain common rights in the whole and is liable tc 

no^ll arg9 C0mm0Q obligations in its entirety. Such 
pamnons amongst several lessees inter se are usually 
made !° r convenience of enjoyment of the leasehold 
out they do not in any way affect the integrity of the 
tenancy or make each holder of an interest in it as 
a separate holder of a different tenancy. 

Similarly the allegation of partition inter se among 
the SBveral owners of a iakhraj holding subject to 
mokarrari interest cannot in any way affect the 
Integrity °f the leas® in the absence of an allegation 
«* a fresh contract between the split up owners of the 
[Vol. 14.] Fn.D. 42. 


holding and the different owners in the mokarrari 
interest. Badri Narain Jha v. Rameshwar Dayal SiDgh. 
1951 Ali L J (SC) 20 : 1951 S C I 252 t 1951 SCR 
153 : 64 Mad L W.531 (1952) S C A 429 r ILR 30 Pat 
664 j AIR 1951 S C 186 (189) (Pt B) (Pr 10). 

“— s - 103 U) “ Liability of transferee from lessee— 
Section does not intend to deal with question of 
liability of transferee from lessee - Liability is deter¬ 
mined on general principles of law—Lessor cannot 
sue sub-lessee for cesses on covenaut between himself 
and lessee. AIR 1955 NUC (Cal) 5918 (DB). 

S. 10S (1)—Liability of transferee from lessee for 
rent —Contractual liability to pay rent can be appor¬ 
tioned by consumers of - lessor and lessee — One of 
lessees transferring undivided portion of leasehold 
premises—Transferee become ccJessee — Rent is not 
apportioned because of transfer-Liability is joint and 

NUC'(C. 0 |) ta 59lV(DBr° rS “ re C ° DCerDed - AIR 1935 

—S. 108-Usufructuary mortgage followed by lea<e 
back at rent reserved - Right and liabilities of parties 
— suit tor eviction and arrears of rent by m )rt^acee 
lessor against mortgagor - Lessee-Maintainable. 8ee 

“(Notte t,y ACt U882) ' S - 53 l3) ' ll981 > 

——S. 108 (D—Lessor allowed to recover rent from 
sub tenants fai >ng to recover portion from the sub- 
icoants flight to claim from lessee. 

Tf the lessor is authorised by the lessee to collect 
the rents from the sub-tenants and appropriate the 
same towards the rent payable by the lessee he would 
become ao agent of the lessee coupled with interest, 
and would be entitled to collect the rent from the 

? f S 'a Sp,te .° tl l e subse 9 u ent direction of the 
lessee Dot to do so. The lessor even if he had collect- 

ed on y a portion of the rent from the sub-tenants 

I™ 1 *. D ) 0t bC e u ntit, l d the halaDce of rent 

from the lessee where he defaulted to collect a portion 

r 5 nts i r ° m tbe sub-tenants and allowed the claims 

f,nHp DS i l a b the , sub *^ uants t0 get barred in spite of his 
^ r ' a ^ ln 8 t0 collect tae rents from the sub tenant? 

VV N 618 : AIR 1961 M™d 28 (31) (Ft oj 

—S. 108 (1) - Agricultural tenancy - Liability - 
Holding mortgaged in parts to various mortgagees- 
* Mortgagees in possession — Some responsible to nav 

tah m agid 10 to iandlordi 

l.ty to pay rent implies liability for entire rent pay! 
abb L 10 respect of holding. ILR 31 oak , R j\> 
1952 Pat 286 (287) (Pt A) (Pr 5a)(DB) * AIR 

LT S il!,?i 8 ri aD(ll0rd and Tenflnl “ Rent —Liability 
_ tu n ry m p r *Sage and lease back for term 

Mortgagor (lessee) transferring ownershio and 
possession to third party - Holding oTer by trans 
Jeree Liability of transferee in possession for rent 
for period of term and for mesne profits alter expiry 

of term Principles-Privity of estate-When arisJsT 

tta^r 

r r “ t 

fasten lW^o" 

his interest as lessee. To fasten Hablilily on 

riS?S^tS 

tenancy on tenancy nnd „ » lease " as 0a ^ a 

which can be transferred Rnr » t . enani r y 'f n °t one 

nues in possession after the expiri C0 ?! U 

oat the consent of 
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on sufferance but a trespasser, who has no transfer¬ 
able interest at all. Where the transfer is by the 
owner of the property who is in possession under a 
lease executed by him to his usufructuary mortgagee 
(he having taken the properties on lease from the 
n-crtgag'e for a fixed term) of his rights of owner¬ 
ship of the properties possessed by the lessee antece¬ 
dent to the lease, and is not a transfer of any tenancy 
interest in any manner, no question of liability based 
on the principle of privity of estate can arise at all 
and the transferee from the mortgagor-lessor cannot 
be made liable to the landlord for rent. But the party 
in possession, in the same way as the lessee from 
whom he has derived possession would be liable lor 
damage* f>r use and occupation, i. e.. for mesne 
profits. 1951 KLT 770 s ILR (1951) T C 522 i AIR 
1952 T C 339 (361,362) (Pt C) (Prs 8, 11). 

33. Increase in rent. 

-S. 108 (1)— Landlord and Tenant — Increase in 

assessments by Government — Liability of tenant 
to pay excess over by the rent agreed. 

Where the Government has• increased the assess¬ 
ment of the land, and the assessment exceeds the 
amount of rent, the Court is, on equitable considera¬ 
tions, entitled to call upon the tenant to make good 
to the landlord the amount he has to pay to the 
Government as assessment in excess of the rent 
which was actually recovered by him. AIR-1925 
Bom 168, Rel. on. 'AIR 1956 Pom 243 (244) (Pt A) 
(Pr 6). 

-S, 108 (1)—Increase of rent—The landlord is not 

entitled during the subsistence of the lease to en¬ 
hance the rent except on an agreement. ILR (1953) 
Tiav Co 568 : 1953 Ker L T 442 : AIR 1953 Trav Co 
584 (587) (Pt F) (Pr 6). 

34. Question of title. 

-S. 108 (1) — Landlord and tenant — Rent suit- 

issues such as question cf title to property of alleged 
landlord vis-a-vis alleged tenant should net ordi¬ 
narily be gone into in rent suit. Obiter. 1964 Kas 
L J 82 : AIR 1964 J and K 65 (66) (Pt C) (Pr 4). 

35. Concurrent lease. 

-S. 108, Cl. (1)—Concurrent lease — Right to re* 

cover rent. 

Where after a lease has been granted, another 
lease of the same properties is granted, the term be¬ 
ing concurrent with the existing lease, the concurrent 
lease operates as a grant of the reversion upon the 
existing term and would entitle the concurrent lessee 
to recover the rent fiom the earlier lessee. Where, 
therefore, the lessor grants a usufructuary mortgage 
of the properties when boih the leases had sometime 
to run, the right of the mortgagee to recover rent 
would be only to proceed against the concurrent 
lessee and not against the original lessee. 1951 Mad 
W N 485 : AIR 1951 Mad 718 (719) (Pr 8). 

36. Non-payment of rent. 

_S 108 (D — Non-payment of rent. See C P. Code 

(1908), S. 47. AIR 1955 NIIC (Assam) 2787 (DB). 

_S. 108 (D- Due payment, what is — No payment 

of rent made lor several years, but only when tbe 
lessor had gone to the Court—I here is no due payment 
of rent. See Specific Relief Act (1877), S. 22. A I R 
1955 NIC (Cal) 2934 (DB). 

_S. 108-Default in payment of arrears of rent — 

What amounts to. 

Wherein reply lo notices demanding arrears of 
rent, the delencant denied tbe plaintiffs’ title to the 
land’and also asserted that he had no right to re¬ 
cover any rent from him, the defendant must be 


deemed to have made default in payment of arrears 
of rent. 1961 Jab L J 427 : 1962 MPLJ (Notes) 
65 : ILR (1962) Madh Pra 443 i AIR 1961 Madh Pra 
237 (238) (Pt A) (Pr 6). 

S. 108 — Suit by landlord for arrears of rents at 
rate according to agreement — Tenant cannot plead 
that rent agreed was in excess of standard reDt with¬ 
out haviDg first filed suit for fixation of standard rent. 
See Houses and Rents—Rajasthan Premises (Control 
of Rent and Eviction) Act (17 of 1950). 1904 Bai 
L W 12. 

-Ss. 108 (1) and 111 — No forfeiture of lease on 

account of non-payment of rent unless there is clause 
in deed — 'Buta Hak’ tenure — Order of Dewan held 
not ODe of forfeiture — Order held without jurisdic¬ 
tion-— Order of Huzur confirming order held equally 
without jurisdiction — Order held subject to scrutiny 
of Civil Court—(C. P. Code, S. 9). AIR 1953 Sau 94 
(95) (Pt D) (Pr 5). 


37. Suspension, abatement or reduction in rent. 

-S. 108 (1) — Suit for rent of house — Reduction 

on ground of house being out of repairs—Permissibi¬ 
lity. See T. P. Act (1882), S. 108 (f). A I R 1955 
N U C (Ajmer) 1414. 

-S. 108 (1) — Suit for rent'of house — Deduction 

on ground of rent being above standard rent is Dot 
permitted in Small Cause Court — (Houses and Rents 
— Delhi and Ajmer Rent Control Act (38 of 1952), 
S. 33. AIR 1955 N U C (Ajmer) 1414. 

-S. 108 (f) and (1) — Suit for rent of house — Re¬ 
duction on ground of house being out of repairs is 
not permitted. AIR 1955 NUC (Ajmer) 1414. 

-S. 108 (1) — Lease—Total destruction—Claim for 

suspension of rent — When can be sustained indicat¬ 
ed. See Transfer of Property Act (1882), S. 108 (a). 
1904 All L J 1120 : 1965 All W R (HC) 81 j AIR 
1966 All 225. 

- S. 108 (b) — Lessee wrongfully dispossessed by 

lessor from portion of leased premises—Lessee liable 
to pay proportionate rent — Doctrine of suspension 
of payment of rent not applicable. 

Where a lessee is wrongfully dispossessed by the 
lessor from a portion of the premises leased, the 
lessee is liable to pay rent for the premises in his 
possession iDSplte of the rent being a lumpsum. 

The principles of the English Common Law 
doctrine ‘suspension of payment of rent’ have no 
application in India and is opposed to the principles 
of justice, equity and good conscience. There is no 
principle of justice, equity and good conscience which 
would permit a lessee to retain possession of a por¬ 
tion of the leased land without paying any rent on 
the plea that he had been wrongfully dispossessed 
from a portion of the land leased. The question in 
such a case is one of enforcement of the contract of 
lease. The lessee can treat the contract as at an end 
and give up possession of the demised property or 

sue the lessor for damages of breach of contract. It 
he retains possession ol any portion of the property 
he cannot be heard to say that he has discharged his 
obligation to pay rent in respect of the premises in 
his possession. Case law discussed. 19b5 All L / 
1019 « ILK (L965) 2 All 980. 

-S 108 (1) — Doctrine of suspension of rent — 

Applicability - House let out on rent payable for the- 
house as a whole - Landlord dispossessing tenant 
from a part of house leased - No provision in agree- 
ment lor payment of rent tor portion of accommoda¬ 
tion - Landlord ,s not entitled to claim any rent so 

long as tbe tenant remains dispossessed of portion or 
leased property - Doctrine of suspension of rent 
applies. A I R 1961 Assam 52 and AIR 1951 Cal 33^ 
and AIR 1925 P C 97, Rel. on; A I R 1943 P C 24> 
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Distinguished. A I R 1964 All 343 (343, 344) 
(Prs 2, 5). 

-S. 10S (1)— Doctrine of suspension of rent — Ap¬ 
plicability—Portion of premises taken out of tenant’s 
possession with his consent — Possession restored— 
Plea not raised in written statement—Doctrine held 
did not apply—Houses and Rents — U. P (Tempo¬ 
rary) Control of Rent and Eviction Act (3 of 1947), 
S. 7-E— Civil P. C. (1908), 0.8, Rr. 3, 5. 

Where a portion of the accommodation was taken 
out of the possession of the tenant with his consent, 
the doctrine of suspension has no application. 

A portion of the upper storey was felled by the 
landlord with the consent of the tenant. As it was 
not reconstructed or repaired, the tenant made an 
application under S. 7-E ol the U. P. (Temporary) 
Control of Rent and Eviction Act. Upon the Court's 
order directing the landlord to construct and repair 
the demolished portion of the premises, that was 
done. Later on the landlord brought a suit for 
ejectment and recovery of arrears ot rent and the 
tenant stated in the written statement that as the 
landlord had felled down certain portion of the 
accommodation, the tenant was entitled to a pro¬ 
portionate reduction of rent. It was not, stated that 
he withheld the payment of rent because he was 
deprived of a portion of the demised premises : 

Held that it: was a case in which neither the 
doctrine of suspension was pleaded in the written 
statement nor had it any application on the facts 
found. There was also no question of any propor¬ 
tionate reduclion of rent because of the restoration 
of the accommodation. A I R 1925 P C 97; AIR 1943 
24. Considered and Disting. 1962 All L J 1035 : 
1962 All W R (HC) 822. 


—~-S. 108 (1)—Lessee evicted by lessor from portion 
of leased premises—Payment of proportionate rent- 

Where a lessee is put in possession of the leased 
premises but is subsequently evicted by the lessor 
from a portion of the premises, the lessee is liable to 
pay rent tor the premises in his possession in spite 

ot the rent being a lump sum, in the sense that it is 

not stated in the lease as being apportionable with 
reference to particular portion of the leased premises, 

provided it is possible for the Court to determine the 
proportionate rent of premises iD possession of the 

(12 S 7 e ) e (P?°i3, » (H C) 15S i A I R 1952 Ail 125 

* ’ 8 * 108 (1)—Eviction by paramount title. 

Eviction by title paramount destroys the effect of 

Of rfnf e »- COr k Sp0 3 diDg W] 1 * f0r Pa y ment 

otrent. But eviction by a decree-holder of a tenant 

pending an appeal which is ultimately allowed during 
the period when execution of the decree was staved 

19?4° A be ^ es ? ri fe d A s eviclion b y paramount title. 

(Civil) 95, (1951) 2 Mad L j 

43 (44) (Pr 5j. W 1051 ' AIR 1954 Andhr “ 

i IT from part of hold - 

n-Ji? eviction of a tenant, from a part of the demised 

suspension of the entire rent so long 
evic l ,0 ° lasts ' irrespective of tbe fact that the 
tenant may be in possession of the residue. It is not 
necessary for the Court in such cases to find out from 
how much land the tenant had been dispossessed. The 
test-is whether there has been an actual physical 
expulsion with the intention of depriving the tenant 

parUhZr ent ° th ° dem ‘ Sed PKmUts 01 » 

Where as a result of the landlord’s keeping the 

»Pna«f ° ne - he rooms of the bouse let outV the 
tenant, great inconvenience had been caused to the 


nUdUl W1IU wa^ 


freely; 

Held, that the act of the landlord was a tortious 
one and there had been actual dispossession of the 
tenant. The rent payable being for the whole holding, 
the landlord was not entitled to any rent until the 
mischief was removed. It was the duty of the land¬ 
lord and not of the tenant to remove it. AIR 1951 Cal 
338. Rel. on. I L R (1958) 10 Assam 121 i AIR 196L 
Assam 52 (52) (Pr 2). 

-S. 108(b) and (I)—Landlord and tenant— Sus¬ 
pension of rent— Landlord’s failure lo give posses¬ 
sion of part of premises - Effect. 

The doctrine of suspension of rent has no applica¬ 
tion in India in cases ot failure of the landlord to 
givo possession to the tenant of the part of the 
demised premises. 

The restatement of the law in A I R 1943 P C 24i 
(1943) 1 Mad L J 514 regarding suspension of reut, 
made after a consideration ot the dictum in AIR 1925 
P C 97 is more suited to Indian conditions than the 
statement of the law in any of the decisions preced¬ 
ing it. 

The observations in AIR 1943 P C 24 : (1943) 1 Mad 
L J 514, were never intended to apply only to agra¬ 
rian tenancies. The purpose of referring the special 
difficulties ot the application of the doctrine of sus¬ 
pension of rent was oaly to show that the observa¬ 
tions should apply with greater force to agrarian 
tenancies. It was never intended to exclude urban or 
metropolitan non-3gricultural tenancies from the 
scope of the law laid down in the aforesaid decision. 
1 he particular difficulties of agrarian tenancies were 
treated as merely matters which gave a special 'edge 
of unreason’ to the application of the doctrine of 
^pension of rent to such tenancies. (1959) 63 Cal 
WN 922: I L R (1960) 2 Cal 439: AIR 1960 Cal 346 
(350, 3ol) (Pt A) (Prs 18, 22) (DB). 

[Reversed on facts in AIR 1960 S C 1301 (C N 203) 
roint (a).] ' 

—-S. 108—Landlord and Tenant—"Hajat Kami". 

‘Hajat Kami — Hajat Kami, when applied to rent* 
would mean relief given to the tenant on account of 
his want or necessity — Principles stated — Kabuliat 
not mentioning‘Hajat’ - Hajat granted after creation 
Pu / 0 J a T? y ^rJit ,d that t0Dan t was not entitled to 
10M(DB) R l95l) 1 Cal 133: AIR 1955 Nuc (Ca, > 


hv l-nif. 8 j 11 T? e » nt ~ Eviction from part of property 
by landlord—Abatement or suspension, 

lpS 6re i h fl re i nt V s ^ lump rent for the whole land 

la a hiah d han5i5 nd ° fd dispossessed tbe tenant 
*? a bigh.handed manner from a portion of the land 

the landlord is not entitled to claim any rent on the 
f f he » COnt . racl with the tenant, as the former 

hnlr? tk d t 1 ort ^ ousI y i, D not allowing the tenant to 
hold the land peacefully. The mere fact that the 

ridfn.? SP ° SS f SSed 1S a smaU 0ne is not of an over* 
ndiDg importance so as to dissaude the i V * r ~ 

ISSSSHSHS 
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portion of the property is silted up, the tenant is 
entitled to abatement even of the fair rent in propor¬ 
tion to the extent silted up to the extent included 
in the lease. Similarly, if there has been no fixation 
ol fair rent and there is silting the tenant is entitled 
to abatement and he is entitled to claim such abate¬ 
ment from the contract rent. That right to claim 
abatement he does not lose by not pursuing his 
remedy under the Malabar Tenancy Act before the 
Rent Court bv way of an application for fixation of 
fair rent. (1902) 1 Ker L R 207; A I R 1962 Ker 239 
(239) (Pt A) (Pr 2). 

-S. 108 (1) — .Agricultural tenancy — Arrears of 

michavarom — Commutation. 

The commutation price of paddy on account of 
arrears of michavarom should be the rate prevalent 
at the time it became payable, that is to say paddy 
payable in each jear should be valued at the rate 
prevalent in that year. 1954 Ker L T 463, Foil. 1956 
Ker LT 313. 

-S. 108 (1) —Enhanced rent—Right to—Agreement 

—Necessity. 

A tenancy connotes privity between the parties and 
unless there is an express fgreeraent to pay enhanced 
rent or circumstances or conduct from which one 
could be inferred, a claim for enhanced reDt cannot 
stand. AIR 1952 Madh B 56 (57) (Pc E) (Pr 6). 

-S. 108 (e) — Remission of rent — Lessee if can 

claim apatt from contract—Lease of shandy tope for 
a term of jears at annual rent — No provision for 
remission on account of loss due to unexpected cause 

— Lessee not entitled to remission for loss suffered 
due to cyclones — Doctrine of frustration does not 
apply —Coi tract Act 11872), S. 56, 

Where the lease of shandy tope fixing a certain 
amount as annual rent for a period of five years, did 
not provide for remission for loss due to unexpected 
causes beyond the control of the parties, the le ; see 
cannot claim in law remission merely for the reason 
tbit the shandy was hit by two cyclones during the 
period of lease and that for some period on account 
of the effects of cyclone, the shandy did not form 
properly or regularly and the lessee did not get any 
income. In such cases the Court cannot constitute 
itself into an authority for granting remission on an 
ex gratia basis to him. The Court has to interpret 
the terms of the contract, and proceed to grant remis¬ 
sion only if the terms provide for it The Courts 
have a duty to enforce the contract between the 
parties, and in the absence of any provision for 
remission on accoud of losses no such remission can 
be granted by the Courts. 

On Ihe facts of the case the doctrine of frustration 
as laid down in S. 56, Contract Act, did not apply 
since by reason of the cyclone there was no super¬ 
vening circumstance making the contract impossible 
of performance or unlawful. AIR 1963 Mad 94 (95, 
96) (Prs 5, 8) (DB). 

_S. 108 — Landlord and tenant — Rent — Remis¬ 
sion— Lessee undertaking to pay stipulated rent un¬ 
conditionally ‘despite act of State or God’—Un¬ 
expected circumstances introduced by passing of 
Mad. Act 14 of 1952 rendering contract more onerous 

— Relief from obligation on equitable grounds — 
Contract Act (1872), S. 56 - Applicability. 

Where a lessee, who took on lease a large block of 
lands belonging to a devasthanam as a commercial or 
speculative venture and later sublet large portions of 
his holding to various tenants) undertook to pay the 
annual rent stipulated in the lease deed uncondi¬ 
tionally 'despite act of State or Cod,’the Court has no 
power or jurisdierion to relieve the lessee from the 
obligations undertaken by him on what may be called 
equitable grounds. The lessee will, therefore, not be 


entitled to any remission by reason of the advent of 
unexpected circumstances introduced by the coming 
into the statute book of Madras Act 14 of 1952. The 
lessee cannot claim any relief under S. 50 of the Con¬ 
tract Act. The mere fact that a contract has been 
rendered more onerous does not by itself give rise to 
frustration. There is no frustration, where perform¬ 
ance of contract is physically and legally possible 
though commercially unprofitable. ILR (1962) Mad 
273 : 74 Mad L W 716: AIR 1962 Mad 122 (124 to 
126) (Prs 11, 11a, 15, 17.18,19), 


- S. 108 (b), (c), (l) — Interruption of quiet enjoy¬ 
ment of possession — Suspension or abatement of 
rent. 

When there is sufficient interruption—substantial 
interference-it need not be physical dispossession- 
lessee can plead that his obligation to pay rent or 
balance of rent due to the lessor be held under 
suspension or must be held to have abated by reason 
of the conduct of the lessor. I960 Vlad W N 618 : 
AIR 1961 Mad 28 (30) (Pt B) (Pr 8). 

—S. 108 (b) (c) (1) — Partial eviction by lessor — 
Lessee not repudating lease — If liable to pay pro¬ 
portionate rent —Laud sub-let — Effect. 

A tenaut may on partial eviction repudiate the 
whole lease; but if he does not and remaias in posses¬ 
sion of a portion,he is estopped from pleading non¬ 
liability for the rent of the portion in his occupition 
and he will be liable to pay rent but will be entitled 
to damages in respect of the eviction and he can set 
off the damages as against the rent in the landlord's 
action for rent. But if the annual rent is payable in 
in one lump sum at the end of the lease period the 
rent cannot be apportioned. So also where the land is 
sub.let and the lessor by starting collection of rent 
from snb-tenants effectively interrupted the lessee 
from collecting (he rent from the entire area no allo¬ 
cation of rent is possible. The lessor should be made 
to bear the consequences brought about by his own 
unauthorised and high-handed action of collecting 
the rents from the sub tenants and if he is not able to 
collect the entire rents from th:m, he cannot look to 
the lessee to make good the uncollected portion. 23 
Mad L J 119 and 54 M L J 354 : AIR 1928 Mad 380, 
Rel. on. 1960 Mad W N 618 : AIR 1961 Mad 28 (30, 
31) (Pt C) (Prs 8, 9, 10). 

-S. 108 (c) — Unconditional leases excluding 

Rajlkam and Deivikam — Equitable principles to 
grant remission — Court has no power. 

The lessee is liable to pay in accordance with the 
contract and there is no power in the Court to relieve 
him against the obligations under it by invoking any 
equitable principles. The Court cannot grant remis¬ 
sion on equitable principles in the case of uncondi¬ 
tional leases excluding Rajikam and Deivikam. The 
proper forum for agitating this question of remission 
of rent is the local Conciliation Officer as the civil 
Courtis barred from going into these matters by the 
tenancy laws. (1959) 1 Mad L J 244, 

—S. 108 (l) — Eviction by paramount title from 
p3rt of demised premises — Whole of rent is not 
suspended but rent has to be apportioned. AIR 1954 
Mad 402 (406) (Pt C) (Pr 11) (DB). 

-S. 108 (1) — Severance of reversion — Partition 

of land subject to mulgeni lease—Integrity of charge 
for rent on land created under lease deed broken and 
rent also proportionately partitioned. See Landlord 
and Tenint — Severance of reversion. AIR 1961 Mys 
171. 

-S. 108 (1) - Abatement of rent - Assessment of 

fair and equitable rent — Covenant by landlord to 
repair — Breach — Right of tenant — Specific per¬ 
formance — Damages by way of compensation 
When can be awarded — Specific plea and proor 
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Necessity. See T. P. Act, S. 108 (i). AIR 1951 Pat 508 
(DB). 

—S. 103 (1)—Pent—Reduction—Cosharer landlords 

— Reduction of share by one or some only — Effect 

— Transferee from such co-sharers — If hound by 
such reduction — Right to recover rent at original 
rate—-Absence of reduction by other co-sharers and 
absence of evideuce of permanent reduction — Infer¬ 
ence—Tenure, if one aud entire as regards area and 
rent. 

A tenure or holding is an entire thing and cannot 
carry two rentals. Though the co-sharer landlords in 
the case of an entire tenancy, may. by private arrange¬ 
ment between themselves, realise their shares ot rent 
separately they are not entitled each separately to 
alter the rent of the tenure. 

The right of several co-sharers to collect separately 
their shares of the entire rent of the undivided hold¬ 
ing rests as an arrangement between them and the 
tenants as to the mode in which ihe entire rent shall 
be collected, but which preserves intact the original 
tenancy both as regards the area of holding and the 
rent paid. Where one or some co-sharer landlords 
accepted a reduced rent from their tenants for some 
years on the ground that the produce had dwindled 
down as crops were being damaged by insects, that 
can only be regirded as a temporary reduction or a 
temporary remission it being open to a co-sharer to 
remit a portion of the rent for soma years. A pur¬ 
chaser from such co-sharers is not bound by that 
temporary reduction and is entitled to recover rent at 
the original rate. The tenant cannot plead as against 
transferee that the transferor landlord had accepted 
rent at a reduced rate and that the transferee also was 
only entitled to the reduced rent, when it is found 
that rent was being paid to the other co-sharer land¬ 
lord at the original rate without any reduction at all, 
unless the tenant makes out a case for a permanent 
reduction of rent and that the rent was reduced per¬ 
manently for justifiable reasons. ILR 23 Pat 844: AIR 
1950 Pat 22 (24) (Pt C) (Pr 9). 

—S. 108 (1) — Suspension of rent — Doctrine of— 
Landlord tortiously depriving tenant of use of part of 
premises — Doctrine applies. 

In a case where the landlord tortiously deprives a 
tenant of the use of a part of the demised premises so 
long as the deprivation continues, the landlord cannot 
even claim the rent for the rest of the premises which 
the tenant still continues to occupy. AIR 1901 Assam 
52, Foil.; AIR 1935 Pat 38 and AIR 1951 Cal 338; AIR 
1929 Cal 395 and AIR 1929 Cal 508 and AIR 1925 
P C 97, Rel. on. 15 Ind Cas 711 (Mad) and AIR 1901 
Mad 28, Not foil. 04 Punj L R 538 : ILR (1962) 2 
Punj 489 : AIR 1962 Punj 385 (3S7) (Pr 11). 

—— S. 108, Cl, (1) and S. II1 (d) — Shop owned by 
three persons jointly leased on rent — Tenant pur¬ 
chasing share from one — Suit by others to recover 
arrears of rent and eviction — Landlords not entitled 
to a decree for eviction of the tenant from the entire 
shop—They are only entitled to a decree for joint 
Passion and for proportionate rent. ILR (1960) 10 
Raj 753 : I960 Raj L W 219 : AIR 1961 Raj 18 (20, 
21) (Pt B) (Prs 14. 15). 


ULAUSE(M) 

38. Duty of lessee to restore property in goo 
condition upon termination of lease. 

—S. 108 (m) - Ejectment — Material alteratic 
accommodation by tenant indicated — What is. 

anH F p - Temporary Control of 

ARL J V 99l “ ACt (3 * ofl947 J’ s *3 <0 (c). 1 

-S. 108, Cl. (m) — Destruction of property bv 
not due to negligence of thetenant-Questton of re 


ration, held, did not arise since there was no property 
to be restored. 67 Bom LR 352 i 1965 Mah L J 537 : 
ILR (1965) Eom 783 (DB). 

-S. 108 — Objections to alterations by company 

lessee—Right of landlord of Company to object. See 
Companies Act (1950), S. 17. AIR 1965 Cal 16. 

-S. 108 (m) — Question of law — Conversion by 

tenant of verandah into room. See Civil P. C. (1908), 
S. 100. AIR 1962 Cal 78 (DB). 

-S. 108 (m)—Right of tenant—Nature and extent 

of-Under general law it is not competent for a party 
to compel rebuilding or reconstruction — S. 38 (3) of 
W. B Premises Rent Control (Temp. Prov.) Act, 1950 
does Dot give any h ; gher rights to the tenant than 
what are found in the ordinary law. See Houses and 
Rents —W. B. Premises Rent Control (Temporary Pro¬ 
visions) Act (19c 0), S. 38 (3). AIR 1955 NUC (Cal) 
3666. 


-Ss. 108 (m) and 106 — Suit for ejectment by 

tenant against his sub tenant after expiry of sub¬ 
tenancy—Sub-tenant if can plead that he had taken 
fresh lease from landlord direct—Liability to restore 
possession — Evidence Act (1S72), S. 116. 

In a 'uit for ejectment by a tenant against his sub¬ 
tenant on the ground of expiration ot the sub¬ 
tenancy, the sub-tenant cannot plead that the plain- 
till’s title to the property had come to ud end by a 
notice from the landlord and that he had obtained a 
fresh lease direct from the landlord. The defendant 
being the sub-tenant of the plaintiff, the landlord 
cannot terminate the sub-tenaucy by a notice and 
therefore there being no threat of ouster from the 

landlord the defendant cannot set up the landlord's 
title in answer to the claim of the plaintiff to whom 
he is bound to restore possession under S. 108 (m), 
T P. Act. AIR 1920 Mad 187; AIR 1951 Mad 284; AIR 
1939 All 670 and AIR 1931 Lah 243, Dist. AIR 1952 
Kutch 19 (20) (Pr 6). 

Extinguishment of tenancy right under 
o. 62 (3), kanoon Ryotwari Gwalior State(1974 Smvt.) 
-Landlord has right to re-enter- There is no obliga- 
bon to approach Court and obtain order for possession 
l his ls^also.the general law. See Tenancy Laws— 

GwaUor State, Samvvat 1974, S. 82 
(3). AIR 1957 Madh-B 79 (DB). 

[Reversed in AIR 1908 S C 620]. 

-S. 108 (m)—Defendant terminating tenancy and 
ottering possession—Premises not in state of proper 
repairs—Offer refused—Section does not compel de¬ 
fendant to remain in possession—Right of plaintiff. 

wbjk? I s S. 108 (m) to compel the tenant, 

. k? terminated the tenancy and who has offered 

** '7- VaCa »u P 0ssess * 0D and whose offer has been 

unMI 1 -hft n Or0 - thaQ °U? C ?> t0 r0main in the premises 
hflvi ! Premises, which a recalcitrant tenant might 
have purposely or otherwise damaged, is put in a 

dS?.SS P k P8rrepar - he fails to comply with any 

^ wever j e8i t , ‘r 1 , 0 11 ba from ?he 

landlord, the remedy of the landlord would be to sue 

for damages for the neglect or default or othe deU- 
berate acts of the tenant. ('52) 1952-1 Mad L I 459 • 

65Mad L W 1215 , AIR 1953 M.d 990 (997) (PtB)' 

-S. 108 (m)— Waste by tenant. 

Omission on the part of a tenant of land to Dut 
® a j Jl® would only lead to lesser returns in the crop 

Ro? r^w 0 e C f» an ^dnfrfnaent to the land itself 1950 
* M ' L W 52 , AIR 1951 Raj 120 (131) (Pt C) (Pr10) 

—-S. 108—Waste. 
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(240) ( ( p 9 t 5 B) (p" 5 V ). Co 595 : AIR 1934 Trav ' Co 239 

CLAUSE (0) 

39. Reasonable use of demised property. 

S. 108 (o)— Right of tenant to make use of ac¬ 
commodation in any lawful manner, extent of. See 
Houses and Rents—U.P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 7. 1959 All L J 343. 

——S. 10S (o)—Clause enacts in substance the priori- 
pies of Roman civil law and the pre-existing law of 
the land. (1954) 2 Mad L J (Andhra) 217 : AIR 1955 
Andhra 62 (64) (Prs 12, 13). 

S. 108 (m), (o) and (p) —Contravention of. 

Constructions of a temporary character and which 
have been made with easily removable materials do 
not come within the mischief or prohibition of the 
statute, namely, the Transfer of Property Act, Cls.(m), 
(o) or (p) of S. 10S. 

The mere conversion of the store, room into a bath 
room or even into a lavatory would not necessarily 
bring the tenant within the mischief of the statute, 
nor do the cutting of one or two small holes for 
inserting a small pipe would have that effect. 

A commode cannot be called a permanent structure 
within the meaning of Cl. (p) of S. 108 of the Trans¬ 
fer of Property Act which apparently contemplates 
some structure or construction and the commode 
would not come within that description. ILR (1959) 

1 Cal 404. 

Ss. 108 (m), (o) and 105 — Teoant taking electric 
connection in portion let out to him — It cannot be 
held that he had no right to take electric connection 
so as to improve those premises and also to increase 
his own convenience, and comfort. AIR 1959 Pat 1 
(FB) and (1892) 2 Ch 253, Foil, AIR 1965 Pat 413 
(414,415) (Prs 6, 8, 9), 

-S. 108 (o) and (p) — Lease of house — Tenant 

putting up temporary shed in compound — No tres¬ 
pass—(Landlord and Tenant) AIR 1935 NUC (Trav- 
Co) 4116. 

40. Use contrary to agreement. 


—-S. 108 - Raman Nayar J. - In the absence of a 
contract or local usage to the contrary, a lessee may 
not fell or sell standing timber whether the trees 
were there when he entered on the property or came 
into existence subsequently. 1964 Ker L T 550 : 1964 
Ker L J 913 i ILR (1964) 2 Ker 222, 

—S. 108 (h), (o) - Trees planted by tenant - 
Right to. 


A V 1J 


----law llidl WUdC 

is faxed to the soil goes with the soil (Quicquid 
plantatur solo solo cedit.) When a tenant plants trees 
on his holding, the property in such trees attaches, 
in absence of a contract or custom to the contrary to 
the land and passes with it. Thus, where a tenant 
plants trees on the Sardeshmukhi land the property 
in the trees passes to the landlord on the expiry of 
his lease and then to the next lessee in absence of 
reservation of rights in trees. I Madh BLR 497 1 
AIR 1950 Madh B 39 (40) (Pr 2). 


-S. 108 (o) — Cutting of trees by lessee — When 

amounts to voluntary waste. 

It is well-settled principle that a lessee has no right 
to cut or destroy trees which existed on the leased 
premises when the lease was created, but that trees 
which have subsequently been planted on those 
premises by the lessee or which have spontaneously 
grown after the commencement of the lease may be 
so removed or cut by him. Where, therefore the trees 
removed by the lessee existed at the time of creation 
of the lease the removal by him was an act of volun¬ 
tary waste for which he would be liable to pay 
damages to the landlord. (1963) 2 Mys L J 416 i AIR 
1934 Mys 179(180) (Pt A) (Pr 4). 


-S. 108 (o)— Mulgeni tenancy to continue from 

generation to generation'.—Landlord having no right 
to resume— His right to possession to arise only on 
reversion — Property charged for recovery of rent 
due—Tenant cutting trees existing at time of creation 
of lease —Measure of damages awardable to Iaadlord 
during currency of the lease. (1890) A C 490, Rel on. 
(1963) 2 Mys L I 416: AIR 1904 Mys 179 (181, 182) 
(Pt C) (Prs 13, 14, 15). 


42. Working mines and quarries. 


-S. 108 (o) — Premises used by lessee iD manner 

contravening S. 108 (o), T. P. Act (1882) — S. 9A of 
Calcutta House Rent Control Order (1943) not 
attracted. See Houses and Rents — Calcutta House 
Rent Control Order (1943), S. 9A. AIR 1952 Cal 221. 

41. Cutting of trees on land. 

-S. 108 (o)—Lessee of residential premises cutting 

bamboos growing in compound — Offence — (Penal 
Code (I860), S. 378). 

The tenant of leaseJ premises, has no right to cut 
bamboos from the bamboo clumps growing in the 
compound. The cutting of bamboos does amount to 
felling timber within meaning of S. 103 (oL T. P. 
Act. Bamboos are used for building purposes. A lessee 
is not entitled to fell timber. If the bamboos be con¬ 
sidered to be a product of the leased property in view 
of the fact that fresh bamboos sprout on the cutting 
of bamboos, the lessee can only use the products. The 
product of such bamboos cannot be said to be the 
product of the leased property. The word ‘product’ 
in CI.(o)oi S. 108 refers to such substance which 
can be appropriated without destroying the main 
object. Such products in the case of a bamboo would 
be several. The bamboo itself is not to be deemed as 
the product which can be used by the lessee by 
cutting it down and then disposing it of or using it 
himself. Tenant who so cuts the bamboos not bona 
fide is guilty under S. 379, Penal Code. 1957 All L J 
917: 1957 All W R (HC) 878. 


0-S. 108 — Tenancy ereated by zamindar — 

Ownership of the underground rights. 

A zamindar is presumed to be the owner of the 
underground rights in the tenancies created by him 
in the absence of evidence that he ever parted with 
them. Sukhdev Singh v. Maharaja Bahadur of 
Cidhaur. (1952) S C A 1: 1951 SCj 386:1951 
A L J (SC) 141: ILR 30 Pat 981 : (1931) S C R 534 « 
AIR 1951 S C 288 (293) (Pt D) (Pr 19). 

-3. 108 (o) — Permanent settlement of estate - 

Proprietor having mineral rights—Permanent tenure* 
holder under proprietor does not acquire mineral 
rights in absence of express terra — Lease by 
tenure-holder transferring mineral rights is not valid 
—Lessee working mines — Subsequent law declaring 
suefa lease void because lessor himself could not get 
mining rights—Effect stated — Maxim “tantum Dres- 
criptum qantatura possessum" applicability — Tem¬ 
porary suspension of working of mine — Effect. See 
T. P. Act (1882), S. 8. AIR 1959 Cal 195 (DB). 

-S. 108—Deed—Right to minerals. 

A lease provided as follows “that you together with 
your sons grandsons etc, and representatives in 
succession, shall enjoy and possess the entire lease¬ 
hold land as you like by holding khas possession 
thereof by settling the same with tenants by reclaim¬ 
ing the patis lands to cultura'ole lands by construct¬ 
ing Kutcha and pucca houses, well, : tanks, bandh, 
bricks, brick kiln, lime kiln etc., in the lease hold land 
as you like or by getting the same done (by others) 
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and by installing machinery and factory houses 
according to necessity and be competent to gift away 
and sell the same according to your sweet will. At 
the end of the document, however the following 
condition was imposed : “You (the lessee) shall have 
no concern with the underground minerals, stones etc. 
of the leasehold land". 

Held that on the true construction of the lease, 
the lessee had not been given any right in the under¬ 
ground minerals stone etc. The right to make bricks 
brick kilns and lime kilns as granted in the lease 
was limited to the making of bricks and brick kilns 
for domestic purposes that is for use in the construc¬ 
tion of houses on the leased land, and that it was not 
an unrestricted or unlimited right to manufacture 
bricks for commercial purposes and to take them out 
of the land and dispose them of to strangers A I R 
1943 Pat 31, ILR 20 Pat 90, I L R 45 Cal 87, Rel. on. 
AIR 1932 Pat 3S7 (389) (Prs 10, 11) (DB). 


43. Any other act which is destructive. 


-S. 103 (o)—Voluntary waste by tenaot—What is 

—Law relating to — Remedy of landlord — (Houses 
and Rents—Madras Buildings (Lease and Rent (Con¬ 
trol) Act (15 of 1946), S. 7 (2) (iii). 

To constitute voluntary waste by destruction of the 
premises the destruction must be wilful or negligent; 
it is not waste if the premises are destroyed in the 
course of reasonable user and any user is reasonable 
if it is for a purpose for which the property :was intend¬ 
ed to be used, and if the mode and extent of the user 
is apparently proper, having regard to the nature of the 
property and what the tenant knows of it, and in the 
case of business premises, to what, as an ordinary 
business man, he ought to know of it. It is not every 
act of waste on the part of the tenant which will 
entitle the landlord to obtain anorderof eviction and 
what should be the nature and exlentof the waste will 
depend on the circumstances of each case. The 
principle is that a lessee is bound to take care of the 
demised premises as a man of ordinary prudence 
would under similar circumstances take of his own 
property. 

Where the tenant without the knowledge of the 
landlord deliberately overloaded the floor which he 
knew was not in a condition to bear additional weight 
and constructed the overhead tank in such a manner 
as to prove dangerous to the safety of the building, 

Held, that the tenant had committed an act of 
waste within the meaning ot S. 7 (2) (iii), Madras 
Buildings (Lease and Rent Control) Act. A I R 1956 
Mad 54 (50) (Prs 6, 7). 


T S ' (°) “For permission to terminate tenancy 
under C. P. and Berar Letting of Houses and Rent 
Control Order (1947) landlord should not only prove 
actot waste on part of tenant, but also that the said 
act was likely to impair materially the value or utility 
ot the house—Raising of temporary shed without 
altering or demolishing any part of the house except 
portion of the front compound wall is not an act of 
waste. See Houses and Rents -C. P. and Berar Letting 

/vrm US ?rR a i d o?n Q NT Co »!, ro1 9 rder '< L947 )- Cl. 13(3) 

(VIII), AIR 1956 Nag 00 (DB). 


CLAUSE (P) 

44. Erection of permanent structures 
by lessee. 

D" ~7 s ’ Dem , ised premises belonged to 1 

Board which was a local authority and were outs 
the operation of S. 4, Bombay Roots, Hotels , 
Lodging Houses Rates Control Act (1947). The f 
that the lessee incurred expenses in putting up 
building was precisely the consideration for 
lassor for granting him a lease for 999 years not 01 
of the building but of the land as well at what □ 


be a cheap rent which the lessor may not have other¬ 
wise agreed to do. By the agreement the building 
became part of the land ana the property of the 
lessor and the lessee took a lease on that footing. 
The lessee or a person claiming title through him 
could not now be heard to say that the building did 
not belong to the lessor. On forfeiture he re-enters on 
what has all along his own property. The interest 
of the lessor in the demised premises could not 
possibly be described as a contingent interest which 
would become vested on the exoiry or sooner deter¬ 
mination of the lease. The City Civil Court'.had juris¬ 
diction to entertain the suit. See Houses and Rents— 
Bombay Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 4. AIR 1953 SC 16. 

-S. 10S — Waiver - Unauthorised alterations by 

tenant—Forfeiture—Suit for damages and injunction 
—Decree—Effect—Forfeiture — If waived. See T. P. 
Act (1882), S. Ill (b) (g). AIR 1959 All 33 (DB). 

-S. 108 (e), (p) and (q) — Lease of land and house 

by A to B -Sublease by a to C—House destroyed by 
fire during subsistence of sub-lease — C construc¬ 
ting houses with permission of head lessor A—B held 
entitled to recover possession from C without paying 
value of house constructed — C held entitled to 
remove structure without permission fromB. (1904) 2 
An W R 304 : AIR 1905 Andh Pm 167 (170, 171) 
(Pt B) (Prs 7, 8, 9). 


—S. 108 (p) — West Bengal Premises Tenancy Act 
(12 of 1950), S. 13 (0) — “Permanent structure” — 
Meaning of — Test for deciding whether structure 
is permanent or not—Structure raised by tenant with. 
3 walls of bricks and mortar and roof of corrugated 
sheets over leased premises held permanent-1950 All 
L J 871,-.Dissented from. AfR 1904 Cal 1; AIR 1902 
Cal 78; AIR 1954 Cal 224, Rel, on. ; AIR 1959 All 33, 
Disting. AIR 1965 Cal 408 (411,413,414, 415) (Pt A) 
(Prs 5, 6, 24, 33,44)(DB). 


—Ss. 108 (p), 100 — Tenant erecting permanent 
structure in contravention of S. 108 (p), T. P. Act — 
Acceptance of enhanced rent within terms of Act 
does not constitute waiver of right to sue for eviction 
Fresh notice of suit, not necessary. See Houses and 
Rents — West Bengal Premises Tenancy Act (12 of 
1950), S. 13 (1) (b). AIR 1965 Cal 408 (DB). 


t rr J 6 44 a icuino icuaucy aui 

(12 of 1950), S. 13 (0)—Question whether structure is 
permanent or not is mixed question of fact and law. 
AIR 1965 Cal 408 (411) (Pt D) (Pr 5) (DB). 






* wnu-uwuk JUUUUIC 


The question whether a particular construction is 
a permanent structure or not for the purpose of 
Cl. (p) of S. 108, T. P. Act, dopends :on the facts of 
each case and no hard and fast rule can be laid down 
with regard to this matter. In the absence of relevant 
materials, no answer can be given to the question 
whether a room with two inches thick brick built 
walls and a corrugated iron roof, is a permanent 
structure within the meaning of Cl. (p)of S. 103 of 

p ? J ra wi 6r p f®P® r *y Act. Suraya Properties 
Kl va e ,r L n v- Biraalendu Nath Sarkar. 67 Cat W N 

?a 7 i^ I «, R rt ( o l986) 1 Cal 1111 AlR 1964 Cal 1 (4. 0, 

102) (SB)’ 28>(Pt A)(Prs 10, 20 * 33 ' 35 - 71 * 101, 

—S. 108 (p) - 'Permanent Structure-Meaning of 
—Mixed question of law and fact. 14 

The word ‘permanent* in clause (p) of S. 108 arv 

1° have b . e ® Q L used i,a contra distinction to what 

Mm ll |? 0 «IkV f f r h i e WOr K of conv er s »on or construc¬ 
tion is substantial or brings about a substantial 
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vability or demolition is not an invariable test. It is a 
mixed question of fact ana law in each case whether 
the extent or degree cf construction or erection is 
such as to make it partake of the chaiacter of perma¬ 
nent structure or not. AIR 195-1 Cal 224; 63 C W N 
59', Rel. on. 65 Cal W N G26 « AIR 1962 Cal 7S (79 
to SI) (Ft D) (Prs 4, 11) (DC). 

—-S 105 (p)—Constructionsof a temporary character 
and which hav r e been made with easily removable 
materials do not come within the mischief or pi oh i- 
bition of T. P. Act S. 10S (m), (o) or (p). ILR (1959) 
1 Cal 404. 

-S. 105 (p)—Scope of— If controls S.2 (5', Calcutta 

Tenancy Act. See Tenancy Laws — Calcutta Thika 
Tenancy Act (1949), S. 2 (5;. (1959) G3 Cal W N 824 

-S. 108 —Thika Lessee holding over — Right to 

erect permanent structures. See T. P. Act (1882), 

S. 116. (1959) 63 Cal W N 565. 

-S. 105 (p)—Construction of permanent structure 

without lessors’ consent—[Houses and Rents—West 
Bengal Premises Rent Control (Temporary Provi¬ 
sions) Act (3S of 1948), S. 11 (1), Proviso (a'] 

Where the tenant of a sweetmeat shop constructed 
a surface drain upon the floor of the verandah and 
made many holes in the walls to run water-pipe 
fittings through them, drove angles in the walls for 
supporting a 20 gallon water-reservoir which had 
been placed upon the said angles, and further con. 
structed a pucca masonry wall over 31 feet in height 
upon the floor of the verandah by digging open a 
part of its floor and had practically converted a sub. 
stantial part of the said open verandha into a closed 
room and also made a pucca construction of sufficient 
height to serve as a recep'acle of refuse matters and 
all these had been done without the landlords’ per¬ 
mission and even despite protest.from the landlord; 

Held, that the tenant contravened Cl. (p) of S. 108 

T. P. Act inasmuch as the pucca constructions were 
permanent structures within the meaning of the said 
clause and that th s contravention of Cl. (p) was 
sufficient to disentitle the tenant to the protection of 
the West Bengal Premises Rent Control (Temporary 
Provisions) Act, 1948. (vide S. 11,sub-s. H), proviso (a) 
of the Act). ILR (1955) 2 Cal 275 : AIR 1954 Cal 
224 (225) (Pt B) (Pr 9). 

-S. 105—Lease—Covenantby lessor to pay valueof 

improvements to lessee after expiry of lease—Nature 
of—If binds assignee of part of reversion—Reversion 
sold free from encumbrances — Lessor’s liability to 
pay lessee value of improvements. 

A lease of land contained a covenant that the lessee 
would build structures on the land at his own cost 
and that on the expiry of the lease the lessor would 
pay to the lessee half the value of (he buildiDg and 
one-third of the value of privy and water taps if so 
constructed by the lessee. 

Held, that the covenant was net a personal one but 
ran with the land and bound the lessor’s assignee, 
whether the assignment was of a part or of the whole 
of the reversion. But where the agreement of sale 
provided that the pioperty was sold free from all 
encumbrances and that all claims affecting the said 
property would be paid out of the sale proceeds 
thereof, vendor was liable to pay the lessee the sums 
provided for in the lease. In the first place the cove¬ 
nant to pay a share of the expenses for the construc¬ 
tions by the lessee might be .regarded as an encum¬ 
brance. Further the covenant in question invoive_d a 
claim affecting the reversion. (1951) 55 C W N 656 : 
ILR (1953) 1 Cal 34. 

-S. 108—Possession and title — A person building 

on land of another, rights of — Rights of owner of 
land—Suit for possession of building—Suit cannot be 


decree 1 without considering the question of title to 
land—See Possession. AIR 1963 Ker 297, 

~—S. 108 (b) — Tenant holding over, building on 
demised land — Landlord becoming o .sner of cons¬ 
truction under agreement — Subsequent comiDg into 
force of the Madras City Tenants Protection Act 
1919-Tenant cannot claim compensation or exercise 
option under S. 9 of the Act. See Tenancy Laws — 
Madras City Tenants Protection Act (4 of 1919), S. 2 
(4). AIR 1964 Mad 285 (DB). 

-Ss. 108 Cl. (h), 51 — Improvements by lessee — 

Doctrine of "equitable estoppel” in Ramsden v. 
Dyson, (1805-66) i II L 129, applicability — Erection 
of pucca superstructure on vacant site with consent 
of landlord—Tenant is entitled to claim compensation 
for superstructure at the time of eviction-Evidence 
Act (187*2). S. 115. See T. P. Act (4 of 1882), S. 51. 
AIR 1961 Mad 293. 

-S. 108—Chalgeni tenant—Right to claim improve- 

ments. Se° T. P. Act (1882), S. 0 (e). AIR 1955 NUC 
(Mad) 2430. 

-S. 105—Landlord and tenant—Customary law — 

Chalgeni tenants from South Kanara are entitled to 
value of improvements—(Customary Law). AIR 1955 
N U C (Mad) 2430. 

-Ss. 108 (p) and (h), 51 —Construction of perma¬ 
nent structures for non agricultural purposes by 
tenant— Right of landlord to removal during lease — 
Doctrine of estoppel by acquiescence—Applicability. 

Where a tenant erects a permanent structure on 
the land for non-agricultural purposes, aod duriDg 
the continuance of the lease, the lessor objects to 
their erection and there is no waiver or acquiescence 
on the part of the lessor, then S/108 (p) must operate 
and the landlord is entitled to a^k for removal of the 
permanent structures. 27 Mad 211, Rel. on ; A I R 
1935 All 1040, DistiDg. 

The prohibition in Cl. (p) however, may not apply 
when according to the contract of the parties, the 
land is let for the erection of a dwelling house or 
shop thereon. 

When a tenant raises the plea of equitable estoppel, 
it is incumbent upon him to show that the conduct of 
the owner, whelher consisting in abstinence from 
interfering, or in active intervention, was sufficient to 
justify the legal inference that he had by plain impli- 
ca*ion, contracted that the right of tenancy under 
which, the lessee originally obtained possession of 
the land should be changed into a perpetual right of 
occupation : 21 All 490 (P C), Foil. 

Where due to doubtful character of the structure 
it was difficult for the landlord to take prompt action 
for the removal of the structures, the mere erection 
by the tenant of permanent structures upon the land 
let to him in the knowledge of and without interfer¬ 
ence by the lessor will not suffice to raise the equit¬ 
able right against the latter. 21 All 490 (PC), Foil. ; 
40 C W N 52. Ref. A I R 1951 Pat 600 (C01, 602) 
(Prs 5, 6, 7) (DB). 

-S. 108 (o) (p)-Landlord and tenant-Lease of 

house — Tenant putting up temporary shed 
pound — No trespass. See T. P. Act (1882), S. 108 
(o) and (p). AIR 1955 NUC (Trav-Co) 4116. 

-S. 108 (p) — Applicability—Permanent construc¬ 
tions on land by occupant — Effect. See T. P. Act 
(1852), S. 100. AIR 1957 Tripura 8. 

CLAUSE(Q) 

45. Upon determination of lease, lessee 
to put lessor into possession. 

e -Ss. 108 (q) and 105 - Tenancy other than ten¬ 

ancy at will-Termination of - Notice-Assignment 
of his rights by tenant without consent of lanaloro 
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SECTION 109 
SYNOPSIS 

(Transfer of Property Act (1882), S. 109.) 

1. Scope. 

2. “Transfers the property”. 

3. “Property leased or any part thereof ’. 

4. “All the rights, and if the lessee so elects, be 

subject to all the liabilities of the lessor”. 

3. Election by lessee. 

6. Notice. 

7. Proviso—Arrears of rent. 

5. Apportionment of rent. 

1. Scope. 

-S. 109 - Applicability — Lessor not having sub¬ 
sisting title on date of transfer. 

S. 109 clearly and obviously deals with cases where 
a lessor while there is a subsisting lease in his favour 
transfers his interests in the land to a third party, 
and in that case the third party or the transferee 
takes it subject to certain liabilities if the lessor’s 
tenants or lessees so elect. Where at the date of the 
so-called transfer the lessor had no interest, left in 
the property leased no question can arise of the lessor 
transferring the property to the transferee. 

Open plots of land belonging to the Municipality 
were let out to one A who erected structures thereon 
and let out tenements in these structures to various 
tenants. The Municipality filed a suit against A for 
ejectment and a consent decree was arrived at where¬ 
by it was provided that A was to deliver up vacant 
possession of plots, clear of all structures standing 
thereon and iu case of failure to do this before cer¬ 
tain date A was to give up possession of the said 
plot together with structures thereon to the Munici¬ 
pality. 

Held, that S. 109 did not apply as on the date of 
iso-called transfer the lessor A had no interest in the 
property leased. AIR 1956 Bom 364 (365, 366) (Pt A) 
(Prs 3, 5) (DB). 

-S. 109 — Principles of S. 109 — Applicability to 

joint family property — Suit for ejectment by the 
coparcener or coparceners to whom the property in 
possession of a tenant is allotted on partition alone 
can terminate the tenancy — Notice by such a co¬ 
parcener or coparceners alone is valid. See Transfer 
of Property Act (1882), S. 5. AIR 1965 Madh Pra 1. 

-S. 109 — Lessor has right to sue previous lessee 

in ejectment, to give possession to new lessee. AIK 
1955 NUC (Punj) 1608. 

2. “Transfers the property”. 

-Ss. 109 and 5—Transfer of property — If in¬ 
cludes partition — Lease of part of joint property by 
plaintilf-co-sharer to defendant — Leased property 
falling to lot of others on partition—Relationship of 
landlord and tenant between plaintiff and defendant 
—If ceases to exist—Evidence Act, S. 116. 

Partition being a mixture of surrender and a con¬ 
veyance of rights in a property, is a transfer of 
property within the meaning of S. 5 and S. 109 of 
the Transfer of Property Act. Where part of a joint 
property was leased to the defendant by the plaintiff 
co-sharer but on partition such property fell to the 
lot of other co-share's, on the date ot partition the 
relationship ot landlord and tenant ceased to exist 
between the plaintiff and the defendant. Thereafter 
the deiendant is not debarred from pleading that he 
is not bound by any relationship of a landlord and 
tenant so far as he and the plaintiff are concerned. 
10 J&KLR 176 : AIR 1952 J & K 18 (18, 19) 
4Prs 3, 4). 


•S. 109 — Partition — Co.sharers becoming joint 
lessors of building — Separate suits by co.sharers for 
their share of rent — Maintainability. See T, P. Act 
(1882), S. 37. AIR 1963 Pat 85 (DB). 


-S. 109 — Permanent lease by widow — Widow in 

possession on reversion which becomes her absolute 
property on coming into force of Hindu Succession 
Act — Reversioner will have no claim to it. See 
Hindu Succession Act (1956), S. 14. AIR 1962 Pat 
131 (DB). 


——Ss. 109 and 100 — Tenancy commencing from 
first of calendar month—Transfer of rights by lessor 
—Effect. 

If the tenancy between the lessor and the lessee 
commenced on the first of the calendar month, a 
new tenancy in favour of the purchaser from the 
lessor could not be created on 4th July 1950, simply 
because the property was transferred to him on that 
date. S. 109 of the Transfer of Property Act clearly 
lays down that if the lessor transfers the property 
leased, or any part thereof, or any part of interest 
therein, the transferee in the absence of a contract 
to the contrary shall possess all the rights, and if the 
lessee so elects, be subject to all the liabilities of the 
lessor as to the property transferred. It further lays 
down that the lessor, shall not by reason only of 
such transfer, cease to be subject to any of the 
liabilities imposed upon him by the lease, unless the 
lessee elects to treat the transferee, as the person 
liable to him. Therefore, if the plaintiff transferee 
wanted to terminate the tenancy, he should have 
given a notice expiring with the end of the month 
of the tenancy according to the contract between 
lessor on the one hand and the lessee on the other. 
1959 Raj L W 81: ILR (1959) 9 Raj 97. 

-Ss. 109 and 5 — "Transfers the property” — In¬ 
cludes partition. See Transfer of Property Act (4 of 
1882), S. 5. AIR 1955 Raj 167. 


3. ‘ Property leased or any part thereof”. 

-S. 109 — Suit for ejection from shop and house 

—Decree for ejectment from house alone — Decree 
held was not wrong. AIR 1955 NUC (Ajmer) 4140. 

-S. 109 — A leasing out to B and C some pieces of 

jahagir land in Kolhapur State in 1947 and 1948 for 
four years ending in 1951 and 1952 resDectively In 
1949 Kolhapur State merging with Bombay State— 
Bombay Tenancy Act made applicable to erstwhile 
Kolhapur State — Subsequently A. granting tor 12 
years lease to D which was an industrial and com¬ 
mercial company — Held thati(l) by virtue of S. 3 
of Tenancy Act, S. 105, T. P. Act applied; (2) that 
the right given to D to recover rent and the right to 
recover possession from B and C after expiry of 
their period constituted a transfer of limited interest 
of the landlord and by virtue of Ss. 5 and 109 such 
transfer was valid. See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands Act (67 ot U4o), 
S. 88 (1) (b). AIR 1950 Bom 749 (DB). 

_S 109 — Lessee of part of interest in property— 

Transfer may be of a part of such property or a 
part of the lessor’s interest — Transferee is a landlord 

and is entitled to apply under S. 7 (3) of the Madras 
Buildings, Lease and Rent Control Act. See Houses ana 
Rents — Madras Buildings (Lease and Rent Control) 
Act (25 of 1949), S. 2. AIR 1954 Mad 514. 


4. “All the rights, and if the lessee so elects, 
be subject to all the liabilities 
of the lessor.” 

—S. 109-Rights of transferee of lessor—Landlord 
nd tenant both in occupation of hpuse-Sale to third 
lerson along with lease making old landlord tenant 
in-chief — Decree for ejectment of tenant-in.chier 
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£|ectment of tenants in execution—Legality— Rights 
of tenants not affected -They cannot be ejected with¬ 
out permission of District Magistrate— U. P. (Tempo¬ 
rary) Control of Rent and Eviction Act (3 of 1947), 
S. 3. AIR 1964 All 453 (454) (Pr 2). 

—S. 109 — Sale of house by the landlord during 
tenancy — Transferee acquires all the rights of the 
landlord— Fact that the transferee from the landlord 
is a sub-tenant of the property sold does not abridge 
his rights of ownership. 1963 All W R (HC) 514: 
1963 All L J 850 ; AIR 1964 All 350 (352) (Pt B) 
(Pr 4). 

-S. 109—Transferees from a lessor under different 

sale deeds — Property transferred in possession of a 
single tenant-Tenancy is not split up by reason of 
sale in portion — Transferees jointly seeking permis¬ 
sion for the ejectment of the tenant —Permission 
granted by the District Magistrate under a common 
order — Permission is not invalid or bad in law in 
view of the provisions of S. 109 of the T. P. Act. 
Besides under the Rent Control Act, the District 
Magistrate has no power to grant permission for 
ejectment from a portion of accommodation occupied 
by the tenant. See Houses and Rents—U. P. Temporary 
Control of Rent and Eviction Act (3 o! 1947). S, 3. 
AIR 1964 All 350. 

S. 109 — Rights of lessor and his transferee in 
demised property — Nature. See Transfer of Property 
Act (1882), S. 108. ILR (1901) 2 All 554, 

——S. 109 — Second lease by lessor is permissible — 
On second lease reversionary rightslrest in subsequent 

te- e .T ? uc ^ * essee car > eject provious lessee—AIR 
19o4 Mad 514; AIR 1932 All 314 and AIR 1931 All 
049, Rel. on. ILR (1964) 16 Assam 435 j AIR 1965 
Assam 55(57) (Pt A) (Prs 4, 5) (DB). 

'— s - 109— Transfer of portion of leased land— 
transferee's right to terminate lease. See Tenancy 
r^^ erar R 0 g u l*tion of Agricultural Leases Act (24 
of 1951), S. 9. 1957 Nag L J 625. 

- 5s. 109 and 55 (1) —Lessor selling property leased— 

,, a p S0 oce of contract to the contrary vendee acquires 
an rights of lessor — Vendor executing ECirayanama 
in favour of vendee making himself liable as tenant 
to vendee-This is contract to tbe contrary by lessor- 
vendor who had leased the property— The lessees do 
not become lessees of vendee by virtue of S. 109 but 
become sub. lessees of vendor — Ejectment decree 
against tenant i. e. vendor — Original lessees, now 
sub-lessees cannot resist execution of ejectment 
decree. 1950 MBLJ (HCR) 56. 

: 10 9~Transferec acquires rights of lessor only 

in absence of contract to contrary. 

Under S. 109 it is only in the absence of a contract 
to the contrary that tho transferee acquires all the 

leased lessor on transfer of the property 

M who had let out his house to a tenant sold it to 

MD and executed a kirayanama in respect of entire 

house iq his favour. M D then sold it to N. N 

obta ned a decree for ejectment against M and in 

execution proceedings sought to dispossess M’s 

an k ts \ J he tenants objected on the ground that 

hv ?k ha< ? baC ° m ! °t M D and were not bound 

by the decree obtained by N against M alone. 

the kirayanama executed by M in favour 
of the M.D was a contract to the contrary and there- 
fore the tenants of M did not became the tenants of 
mu they became only sub-tenants. As their thin 
was derived from the tenant M. they were bouid by 

mbuTcS? eia^il'Ie'MBL/lsa? against M ‘ 1955 


—S. 109—Property owned by joint lessors—Assignee 
becomes tbe sole lessor and can validly terminate the 
lease. 

Originally the house was taken on lease by the 
tenant from the plaintiff and his brothers. The family 
properties later were partitioned and the suit house 
fell to plaintiff’s share. The defendant contended 
that the fact of partition and the house having been 
assigned to the plaintiff’s share in that partition was 
not enough, in addition there should have been 
attornment by the tenant in favour of the plaintiff 
before he could sue. 

Held, that under S. 109 of the Transfer of Property 
Act the transferee of a lessor was entitled to the same 
rights as the lessor had. In the instant case, all the 
brothers were lessors jointly and in the partition the 
property was assigned to one of them which amounted 
to a transfer of interest by one to the other. Under 
the circumstances, the plaintiff had acquired the 
rights of the lessors and could validly terminate the 
lease 1963 MPLJ (Notes) 129. 

-S. 109—Person entitled to receive rent — Tenant 

A continuing in possession after expiry of lease — 
Landlord executing another lease for a period in 
favour of B — Subsequent lease to commence on 
delivery of possession—Application by B for A’s 
eviction-On terms of the lease in favour of B, B held 
not a person entitled to receive rent and therefore 
was not a landlord so as to entitle him to maintain 
petition for A’s eviction under S. 7 of Madras Buil¬ 
dings (Lease and Rent Cantrol) Act, 1949. See Houses 
and Rents—Madras Buildings (Lease and Rent Con- 

73 !'(f957|f.VM LTM: 2 (3, ‘ 119571 70 Mad L W 

—S 109 — Lease created before 'applicability of 
I. r. Act to Saurashtra— Determination of by trans¬ 
feree of landlord—Reasonable notice is sufficient. See 
5“* f « r of Property Act (1882), S. 106. AIR 1955 

lNULi v^Uj lUSt 

—S. 109- Assignee of part of premises - Suit for 
ejectment against tenant from that part is maintain¬ 
able — (Landlord and Tenant). 

A suit for ejectment of a tenant from part of the 
demised premises is maintainable at the instance of 
the holder of a superior lease in respect of that part 
of the premises. It is, however, necessary that the 
lessor also is made a party to the suit so that the 
decision relating to apportionment of rent may be 

\ f r XrVH i ess ? r ulso * AIR 1920 Mad 838 : 37 

* L QQ 7 r?^i 17 r% 11 79 and 18 Coch *n 449, Rel. 
on. 33 Cal L J 516 and 33 Cal L J 316, Dissented 

f rom. 19o0 Ker L T 409 : I L R (1956) Trav Co78«, 
AIR 1956 Trav Co 285 (266) (Pr 5). 88 * 

5, Election by lessee. 

Z S v 109 ~ Statul °ry attornment under S. 109 of 
"J ^ Act pre-supposes clear and un- 
tltl ® , ,a the transferor—Transfer held to be 
landW? aa i l nT. UOt acce P tin 8 transferee as his 

transferee is to file suit tor declaration and possession 

(Note?) 132? f aDd 6SSee Party t0 tt * 1984 M P L J 

—S. 109— Attornment. 

, ° a ,‘ he tr , anster by sale of a Property which is sub 
ject to a lease* whatever shows the asson t nf fk* 

tenant to the alienation of thT reversion Ld 
™^ A 0n0i lbe:ali8Dea aa landlord is a valid a«orn- 

d S 1 !i 
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6 . Notice. 

Ss. 109 and 106 — Gwalior Transfer of Property 
Act i.Sarovat 2001), Ss. 102 and 105 — Original lease 
commencing before corning into force of Gwalior 
** Right of original lessor transferred after 

the Act comiog into force — Notice under S. 102 
though not necessary, reasonable notice necessary. 
See T. P. Act (4 of 1882), S. 100. A I R 1957 Madh 
Bha lol. 

—S 109 — Notice by original landlord to tenant 
after he parts with his rights and sells property to 
another—Notice cannot have any legal effect or bind 
latter in any way. 30 Mys LI 145 . ILR (1952) Mys 
368 : AIR 1953 Mys 62 (63) (Pt A) (Pr 7) (DB). 


7. Proviso—Arrears of red. 

——S. 109 — Transferee of house along with arrears 
of rent — Can make demand for arrears of rent — 
Character of liability as arrears of rent does not 
change. See Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), S. 3 (l) 
(a). AIR 1963 All 47 (DB). 

-S, 109, Proviso — Assignee's title - When Com¬ 
plete-Payment to assignor—When protected. 

Under the Indian Law a letter of attornment is not 
necessary to complete the title of the ass'gnee of the 
reversion. Under S. 109 the title of the assignee is 
complete on the execution of the deed of assignment 
and is not postponed till the notice of assignment. 
But nevertheless under the proviso to S. 109, the 
lessee is under no obligation to pay rent lo the 
assignee ii hr has paid it to the assignor without 
having reason to believe that there was an assign¬ 
ment. Thus where the tenant knows that in spite of 
the letter of attornment and in spite of the purported 
assignment, the assignor was holding himself out as 
his landlord in all the proceedings in Court to which 
the tenant was party, the tenant must be held to 
have no reason to believe that any transfer had been 
made in favour of the aisignee and consequently 
under the proviso to S. 109, Transfer of Property Act, 
the tenant is not liable to pay rent to the transferee 
and is fully justified in depositing the rent in the 
name of the assignor. ILR (1957) 2 Cal 426 i AIR 
1957 Cal 62? (629, 630) (Pt A) (Prs 6 , 9) (DB). 

-S. 109 — Applicability—'In the absence of a con- 

tract to the contrary’ — Possessory mortgage by B in 
favour of A of his house — House in occupation of 
B’s tenant C — C net attorning to A — Suit by A 
against C for eviction and arrears of rent — A held 
Dot entitled to evict C or claim arrears of rent — 
S. 109 could not be relied upon. AIR 1955 N U C 
(Madh B) 3089 (DB). 

-S. 109 — Tenancy premises sold—New landlord 

entitled to receive rent from the date of purchase — 
Tenant can be saved from liability if he pays rent to 
previous landlord before receiving intimation of sale 
— Payment after notice of sale to previous landlord 
is not binding on new landlord. 1965 M PL J 
(Notes) 4. 

-Ss. 109, 8 -Arrears of rent—Right of ex-proprietor 

to recover — Liability of lambardar and tenants. See 
C. P. Land Revenue Act (2 of 1917), S. 188 (2). AIR 
1951 Nag 299. 

S. 109—'Arrears of rent/ 

It is true that according to S. 109 the transferee is 
not entitled to arrears of rent due before the transfer 
but where the tenancy is for a fixed term of one year 
and the rent accrues due only at the end of the year 
and the lessor has given a clear notice to the lessee 
that the transferor from him alone would be entitled 
to the rent from the beginning of the tenancy, the 
transferee is entitled to sue for arrears of rents for a 


period even prior to the transfer. 1955 Rai L W 129 - 
AIR 1955 Raj 167 (172) (Pt G) (Pr 31). * ™ * 


S. Apportionment of rent. 

S. 109—Transfer of leased premises to different 
persons - Nature of tenant’s possession — Division of 
obligation to pay rent—Form of suit for. 

Under S. 109, where there is a single obligation to 
pay the rent to a particular landlord that obligation 
S ets vided into several obligations where the initial 
landlord effects transfer of the leased premises in 
parts to different tranHerees. It is open for the 
initial landlord, the assignees and the lessee to 
amicably settle the proportion at which the rent is 
to . t° different transferees in pursuance of 
this divided obligation. But where there is no such 
amicable settlement it can be done by means of a 
suit. The tewant is lawfully in possession of the pre- 
mises and by the subsequent act of the initial land¬ 
lord of selling the leased premises to different pur¬ 
chasers his possession does not become ipso facto 
wrongful. He continues to be in possession in his 
own right as a tenant. He would be liable for pay¬ 
ment of rent the prooortion of which would be 
determinable in a suit designed for the purpose in tho 
absence of any amicable settlement amongst all the 
parties concerned. But a suit for the recovery of 
damages or mesne profits on the ground that the 
defendant is in wrongful possession of the property 
is improper. I960 M P C 107 : 1960 M P L J 172 : 
1960 Jab L J 264 : AIR I960 Madh Pra 247 (1) (247> 
(Pr 4), 

SECTION 110 


-S. 110 — Unregistered lease—It does not create a 

tenancy to which S. 110 would apply. See Transfer 
of Property Act (1882', S. 100. A I R 1955 N U C 
( Ajmer) 479L. 


-S. 110—Lease not mentioning date of commence¬ 
ment of lease — Lease when commences — Lessee 
holding over —Effect. 

Where in a lease deed no date of commencement is 
mentioned the tenancy must be held to commence 
on the day the lease is made. This legal position 
will not be affected even if the lessee holds over after 
expiry of the lease and the lessor accepts rent for the 
period. (’51) 1951 RD (HC) 34 : 1951 All W R 
(HC) 225 : AIR 1952 All 141 (142) (Pt A) (Pr 7). 


-S. 110 — Applicability — Periodic lease under 

inregistered deed—Lease is from mouth to month — 
Notice to quit expiring with last date of subsequent 
nonth—Validity of—S. 106. 

Section 110 of the Transfer of Property Act does 
lot apply to a case, where the tenancy has bean 
ound to be a tenancy from month to month and 
vhere the tenancy cannot be deemed to have 
:ommenced under any valid periodic lease in which 
he tenant on the expiry of the term held over. 
kVhere a periodic lease was granted under unregis- 
ered deed, the deed cannot be looked into to as- 
lertain the commencement of the lease. In such 
t case, the lease must be considered to be an oral one 
rom month to month. Where the lease is unregist¬ 
ered, and inadmissible as such, even if it is periodic 
ease, it must be held to be a tenancy from month to 
nonth from its very inception; to such a lease S. 1IO 
s not attracted. Section 110 applies only to leases 
or a term. Therefore, where a monthly tenancy 
:ommenced on the 1 st day of a month it could be 
iroperly and validly determined by service of a 
lotice expiring on the last day of the subsequent 
nonth. AIR 1950 • Assam 20 , Distinguished; AIR 

952 S C 23; 1951 SCJ 813 and A I R 1957 Cal 357, 

lei. on. AIR 1959 Assam 174 (174) (Pt A) (Pr 3) 

DB). 
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—Ss. 110, 106—Monthly tenancy commencing from 
I2th of each month — Notice to quit — Dale from 
which tenancy commenced viz., 12th of the month 
had to be excluded from computation under S. 110. 
See T. P. Act (4 of 18S2), S. 106. A I R 1956 Assam 
20 (DB). 

-S. 110 — Does not applv to oral monthly lease. 

A I R 1955 N U C (Assam) 2786. 

-S. 110—Lease for 2 jears from 1-7-1955 — Lease 

expires on midnight of 1-7-1957. 03 Mad L J 685 : 
A I R 1932 P C 279, Foil. A I R 1961 Cal 175 (176) 
(Pt A) (Pro) (DB). 

-S. 110, first paragraph—Date of commencement 

of lease—Agreement to grant lease —Elfect of. 

The provision in S. 110, T. P. Act that ‘where no 
day ol commencement is named, the time so limited 
begins from the making of the lease applies only 
when a lease has been made in the way required by 
law as provided in S. 107 of the Transfer of Property 
Act. The provision cannot possibly have the same 
effect when only an agreement to execute a lease in 
future is being considered as it has where the lease 
has been exeauted. In the latter case, namely, where 
the lease has been executed in accordance with law 
and no day of commencement is named, the day of 
commencement is, by operation of law as provided 
in this section, the day of the making of the lease. 
Where, however, the lease has not been made, the 
date of the making of the lease is not yet ascertained 
and so there can be no question of the time of the 
lease beginning, in fact, from the making of the lease. 
To say this is however, not to say that the provision 
of S. 110 cannot or should not be taken into con¬ 
sideration in reading the mind of the parties to an 
agreement for the lease. The knowledge of the pro¬ 
visions of S. HO of the Transfer of Property Act as 
regards the commencement of the lease and the 
conduct of the parties as influenced thereby are 
important circumstances to be taken into consider- 
tion in deciding whether an agreement has been 
reached by the parties as regards the date of com- 
mencement of the lease. A I rt 1919 Cal 837, Rel. on. 

Held, that in view of the surrounding circum- 
stancesof the case and in view of the provisions of 
b. 110 of the Transfer of Property Act it was reason¬ 
ably clear that the parties intended that the date of 
execution of the lease would be the date of com 
mencement of the lease and that was why no neces* 
sity was felt of entering into any express agreement 
as to the date ol the commencement ol the lease. The 
absence of any express stipulation as to the date of the 
commencement of the lease did not prevent the 
agreement for lease from being a concluded acree- 

V&SMnnm. 1 (386 ' 367 ' 374 ' 375) B » 

Term^naUoa of\eaancy! lle - TeDa “* h “ ldin * «ver- 

The mere fact that rents are paid and received 
according to the English Calendar Months is not suffi- 
cientto show that the moDtb of the tenancy runs 
according to the English Calendar month. The 

? r i mode of p x aymenl of rents may be an 

.X h, * e l emeDt ? r . fact ° rt0 be considered on the 

month nf Ik t » Cann ° t be ft® sure Indication of the 

° n tb ® / acts . and circumstances of the suit 

Tnd whToh f i° r ® Ie Pi ment of a t0 nant holding over 
and which involved the question of the validity of 

issue of notice to quit that the month of tenancy 

even after the expiry of the original registered lease 

a£ FWiil, 05 , b0 *? re; that is, ending with the 7th of 

| Caf W "w’aiB T957 a Ca! 

(650, 6Vl)°(P^^4 N l5 2 ) 8 (DB) 1 . * 1957 C>1 649 


-S. 110—Tenancy—Tenancy according to Bengali 

Calendar—Tenancy of non agricultural land for seven 
years commencing from 1344 B.S. expiring with end 
of Ashar 1351 B.S.—Suit for ejectment in 1950 after 
service of notice to quit with Bengali month of Chaitra 
1350 B.S. — Notice held valid and sufficient—S. 110, 
even if it applied would not affect the position or 
make any difference. See Tenancy Laws — W. B. 
Non Agricultural Tenancv Act (20 of 1949), S. 9(1) 
(b) (iii). A I R 1957 Cal 479 (DB). 

-S. 110—Applicability — Monthly tenancy com¬ 
mencing from rirst day of month — Section 110 does 
not apply — Notice to quit expiring on last day of 
subsequent month - Validity. See T. P. Act (1682), 
S. 106. A I R 1957 Cal 357 (DB). 

•S 110, Second Paragraph—Applicability. 


The second paragraph of S. 110 comes into opera¬ 
tion when the date of termination is not mentioned 
in the lease. 58 Cal W N 696 » A I R 1955 Cal 226 
(227) (Pt A) (Pr 3) (DB). 

-S-110-Applicability-Does not apply to a 

monthly tenancy. See Transfer of Property Act(1882). 
S. 105. A I R 1955 NUC (Madh B) 3022 (DB). 

-5. 110 — Tenancy for one year — Notice to quit 

er pi ring at the last date of the month is a bad notice. 
See T.P. Act (1882), S. 109. AIR 1955 NUC 
(Madh B) 69 (DB). 

-S 110 — Tenancy for a fixed term of eleven 

months — Tenancy commenced on 20-4-1949 — In 
computing date of termination of tenancy that day, 
i. e. 20th will have to be excluded as provided under 
S. 110. See Transfer of Property Act (1882), S. 100. 
AIR 1959 Madh Pra 293. 

— Ss. 110, 106 and 116 — Lease for fixed period— 
Date of commencement not fixed — Tenant holding 
over without further agreement-Notice of eviction— 
Lease must be deemed to have commenced from 1st 
of the month when it was made-Question of exclu- 

S A 10a ,? f r pa oo icular day - he,d did not arise. See T. P. 
Act (4 of 1S82), S. 109. A I R 1952 Mys 139. 

~ S , HO—Tenancy from month to month—Can be 
validly determined by notice expiring on last day of 

?n S o, e x? ueDt . month ‘ 1 L R (1037) Nag 214 : A I R 
c 93 i 7 >fl^ ag i39 ‘ Overruled. See T. P. Act (1882) 
S. 106. A I R 1950 Nag 233 (DB). U h 

S. 110—Applicability to monthly tenancy 

110 of J raDsfer of Property Act are 
not applicable to a monthly tenancy as it is not a case 
where any time has been limited by the lease. Hence, 

in thn fi ° * of a monthly tenancy commencing 
on the first day of the month would be the last date 

?n D - h 3 , Q i ??! ft® lst of the uext month. 
(I960) 2 Orissa J D 421:1 L R (1961) Cut 122. 

— S. l 10 —Applicability — Whether section applies 
to written lease only—(Quaere). I L R ( 194 Q 1 1 

231. A I R 1950 Orissa 1 (4) (Pt A) (Pr9) (OB). ° Ut 

* J° ® Qd 105 —-Applicability - S. 110 does not 
S M naD ^ n0t ° r a term - Lease from month 

to month is not lease for a term. ILR (1949) i r».> 
231: AI R 1950 Orissa 1 (4) (Pi B) (Pr 9) (DB). 

—Ss. 110 — Commencement of lease — Substantia! 
portion of premium paid — Lessor agreeing to put 

HapH 6 - 1 / 1 poss 5 ss,oa 0D very date of execution of lease 
T- Leas ® becomes operative on date it was mide— 

whfoh 10 ? i t0 postpoue commencement from date on 
which balance of premium was paid cannJ K 

P.t39 d ,b^ ^ P ' AC ‘ H 0118S2) ' S 10i AWuS 

.77o 3 i 1 a l f°or« At,PliCabilily ,0 S,ate T. P. Act 
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In a State where the Transfer of Property Act is 
not in force, a notice of ejectment served in time on 
the tenant in accordance with S. 100 of the Act will 
not be invalid simply on the ground that it did not 
strictly comply with the technical provisions of 

S. 110 omitting to include the first day of the follow¬ 
ing month as the end of the month of the tenancy. 
57 Punj L R 473 : 1LR (1955) Punj 1274 : AIR 1955 
Punj 238 (239) (Pr 6). 

SECTION 111 

SYNOPSIS 

(Transfer of Property Act (1882), S. 111.) 

1. Scope. 

2. Clause (a)—Determination by efflux of time. 

3. Renewal of lease. 

4. Clause (b)—Term limited conditionally. 

5. Clause (c)—Cessor of lessor’s interest. 

6. Death of lessor and lessee. 

7. Clause (d)—Merger. 

8. Surrender—General. 

9. Express surrender—Clause (e). 

10. Implied surrender—Clause (f). 

11. Clause (g)—Forfeiture—General. 

12. Forfeiture for breach of condition. 

13. Forfeiture for denial of title. 

14. Notice of intention to determine lease on forfei¬ 

ture. 

15. Re-entry on forfeiture. 

16. Clause (h)—Notice to quit or determine the lease. 

17. Lease and Rent Control legislation. 

18. Tenancy at will. 

19. Joint lessors—Termination of lease. 

20. Possession after determination of lease. 

1. Scope. 

O —S. Ill (g) — Principles embodied in S. Ill (g) 
are equally applicable to tenancies to which T. P. Act 
does not apply. AIR 1965 S C 1923 (1928) (Pt a) 
(Pr 11). 

-S. Ill — Right to determine tenancy and eject 

tenant — Basis of right — Right to evict and right to 
bring suit for eviction — Distinction. See Houses and 
Rents—U. P. (Temporary) Control of Rent and Evic¬ 
tion Act (3 of 1947), S. 3. 1965 All W R (HC) 161 : 
1965 All L I 249. 

-S. Ill — Vacancy — Meaning of — Sub-letting 

amounts to vacancy—Abandonment of tenement also 
covered by the definition—Termination of a tenancy 
in any of the manners laid down in S. Ill is not 
enough to justify a District Magistrate’s passing an 
allotment order in respect of it, the accommodation 
must be vacant. See Houses and Rents—U. P. (Tem- 
porary) Control of Rent and Eviction Act (3 of 1947), 
S.2(b). 1962 All L J 553. 

[Overruled on another point in AIR 1906 All 280]. 

_S. Ill — Determination of tenancy — Modes of 

indicated. See Houses and Rents—U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), S. 7. 
1959 All L J 343. 

_S. Ill — Applicability — Notice complying with 

S. Ill—Lease governed by S. 100 can be determined 
bv such notice. See Transfer of Property Act (1882), 
Si 100. AIR 195 S All 729 (DB). 

_S. Ill — Determination of lease — Essentials for 

indicated. See Transfer of Property Act (1882), 
S. 100. A I R 1958 All 32. 


-S. Ill — Termination of lease — What would 

amount to — Gift by Riyaya of houses-Right of the 
zamindar. 

The mere execution of a deed of gift by itself does 
not amount to abandonment entitling the zamindar 
to recover possession. Io such cases of prohibited 
transfers two questions will always arise between the 
zamindar on the one hand and the transferor and the 
transferee on the other. The first is whether the 
transfer as between the transferor and transferee is 
itself valid according to law transfer of property and 
if is valid then whether such a transfer is prohibited 
either by the general law or by any custom or con¬ 
tract as between the zamindar and the transferor. If 
the transfer itself is invalid it conveys no title and 
is no transfer in law. The zamindar would in such 
a case automatically fail to recover possession. But 
if the transfer is valid then it becomes inoperative 
against the zamindar and as the person having the 
title he can recover possession. 

Where a Riyaya made a gift of houses and the 
donees were in possession it was held that the trans¬ 
feree had renounced his rights but that the transferee 
did not get any rights against the zamindar who was 
therefore entitled to possession. 1951 All W R (HC> 
11 . 


-S. Ill—Applicability — Suit for recovery of pos¬ 
session and arrears of rent—Plaintiff making aver¬ 
ment relying upon provisions of S. 13 (1) (g) of Bom¬ 
bay Rents Act (57 of 1947)—Held the view that the 
suit fell under S. Ill, T. P. Act was beyond the scope 
of plaint itself. See Houses and Rents—Bombay Rents, 
Hotel and Lodging House Rates Control Act (57 of 
1947), S. 13 (I) (g). A I R 1957 Bom 201 (DB). 

-S. Ill—Tenancy can be determined in any of the 

modes laid down in S. Ill — Once tenancy is deter¬ 
mined under S. 108 (q) the lessee is bound to put the 
lessor into possession of property. See Houses and 
Rents — Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 28. AIR 1953 Bom 
76 (DB). 

-S. Ill — Decree — Executability — Declaratory 

decree—Not executable — Judgment-debtors, held, 
were not liable to ejectment without giviDg notice as 
required by S. Ill and execution of decree was 
barred by provisions of T. P. Act -Decision of single 
judge dated 4-0-1904, Reversed. See Civil P. C* 
(1908). S. 47. 1965 Kash L J 369 r AIR 1966 J and K 
13 (DB). 


—S. Ill—Determination of lease by tenant-Duty 
E lessee. 

A tenancy cannot be terminated by merely vacating 
le house or not paying the rent. It is necessary for 
re tenant to inform the landlord and deliver vaca °£ 
ause to him for surrendering the tenancy. lttolP 

[ P L J (Notes) 116. 

— S. Ill — Lease invalid — Lessee entering into 
jssession under lease and paying rent — 
on of monthly or yearly tenancy under S. 100 may 
■ise - Lessee is neither tenant-at-will or tenant-at- 
.fferaace - Lease has to be determined°" e ° f 
ie ways mentioned in S. Ill- See T. P. Act ( )> 

100. AIR 1955 Nag 306 (DB). 

—S. Ill - Applicability - Houses and Rents - 
ihar Buildings (Lease, Rent and Eviction) Control 
ct (3 of 1947), S. 11. 

Section 111, T. P. Act, has no application to the 
roceeding for eviction under the Bihar Buildings 
.ease, Rent and Eviction) Control Act. AIR 1949 
fad 780, Rel. on. ILR 30 Pat 366 » AIR 1951 Pat 
29 (532) (Pt D) (Pr 11) (DB). 

_Ss. Ill and 1 — Applicability — To State of 

unjab. 
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Section 111 of the T. P. Act has no application to 
the Punjab. The provisions of this section have not 
been applied as a rule of equity, justice or good con¬ 
science by any of the High Court in the territories to 
which this provision is not made applicable under 
S. 1 of T. P, Act. ILR (1963) 2 Puoj 1 : 19R3 Cur L J 
377 : AIR 1964 Punj 510 (211) (Pt A) (Pr 4) (DB). 

-S. Ill — Rajasthan Minor Mineral Concession 

Rules, 1959, R. 17 (21) — Provisions of T. P. Act do 
not apply to mode and manner of determination of 
lease granted under the Rules. See Rajasthan Minor 
Minoral Concession Rules (1959), R. 17 (21). 1964 
Raj L W 380. 

-S. Ill — Notice to quit — Lease executed before 

the T. P. Act will be governed not by provisions of 
that Act but by local law — Hence technical require¬ 
ments of notice under S. 100 are not applicable to 
notice to quit given in such a case. See T. P. Act 
(1882), S. 1G6. AIR 1955 NUC(Sau) 97i. 

—S. Ill — Building lease—Right of tenant to 
carry out repairs on failure of landlord to do it— 
Extent of—Tenant entitled to maintain it in such 
condition as is fit to be used for the purpose for 
which it was let—Repairs necessitating renewal and 
replacements of parts — Incidents of lease will con. 
tinue to attach to subject-matter of lease notwith¬ 
standing such alteration — Lessor cannot get prema¬ 
ture termination of lease by failing to carry out 
repairs and allowing the building to be destroyed by 
natural causes. See T. P. Act (1882), S. 108 (f). ILR 
1955TravCo 1262. 

-Ss.Ill, 105— Ejectment suit—Tenant, not teDant- 

at-will — Onus — Tenant building house on land 
with landlord’s permission — Effect — (Easements 
Act (1882), S. 60). 

In suit for ejectment the burden of proof lies on 
j r t0 sbow that he has a right to eject the 

defendant before the onus shifts to the defendant to 
prove that he has right of permanant occupancy. 

Where the defendants are not tenants-at-will, their 
rights are to be governed by the terms of the agree¬ 
ment. Where in such a case the landlord has allowed 
me defendants to build a house on the land, the 
defendants cannot be ejected so loDg as the house 
continues to exist on the site, where the licencor has 
not proved that he had specifically reserved the 
J&vi. 0 rev °ke the licence at any time he liked. AIR 
1955 Tripura 7 (8) (Prs 7, 8). 


2. Clause (a) — Determination by 
efflux of time. 

® Ss, 111, 105 — Sub-lease of land by fixed ral 
tenant on 14.5-1940 for five years — Rights of sul 
tenant on expiry of period - Effect of U. P. Zamir 
tt n ”~°tition and Land Reforms Act, 1950 repealin 

fli Jt* o, a * C L^ ct “ Suit * or ejectment of sub-tenar 
filed on 31-0.1951 — Sub-tenant not liable to ejeci 

tt d T l t »o C ,? mes adhivasi and then sirdar unde 
U. P Act of 1951. 1963 All L J 288, Overruled. Se 
enancy Laws—U. P. Zamindari Abolition and Lan 
498 (& S ). ACt (1 ° f 1951) ' S - 2U M (“)• AIR 1964 A 

—~-S. Ill — Lease determining by efflux of time - 

urrender of leased property during pendency of su: 

na „ 0 IUr ther act by lessor, such as a notice to quit i 

S 0 ^ 9 SS |lOflS dalermine lease. See T. P. Act (1882 
J>. 52. (1963) 2 An W R 465. v 

J “■Expiry of period in rent note execute) 
tJ* ty deirabad Rent Control Order - Effect 
4“??* *t n , ot bec ° ma trespasser. See Houses 
^ ^ Hyderabad houses (Rent, Eviction a 
Lease) Control Act (20 of 1954). 1959 Andh L T 2( 

*** W — Applicability — ‘Annual tenancy 1 
i enancy commencing at end of one cultivating seasi 


and termination at end of succeeding cultivating-, 
season — Termination of — Notice of termination is 
necessary under Bombay Land Revenue Code, S. 84. 
See Bombay Land Revenue Code, S. 84. AIR 1952' 
Bom 361. 

-S. Ill (a) — Agricultural lease for fixed period; 

is terminable by decree of Court — Suit for ejectment 
lies even though tenant is not in actual possession — 
(Tenancy Laws—Bengal Tenancy Act (8 of 1SS5), 
S. 89). 56 Cal VV N 174 i AIR 1952 Cal 567 (568.. 
569) (Pt A) (Pr 7). 


W. 


*** ' »/ BIIU X L I — Vtvpv — J 

lying — Applicability to agricultural leases. 

Clause (a) to S. Ill of the T. P. Act which provides 
that a lease of immovable property determines by 
efflux of time limited thereby is necessarily not c- 
recognition of the principle of justice, equity and 
good conscience aod in any case it cannot be applied 
to agricultural leases which are governed bv special 


i-j j i lo ; nin mod o L, 

Pra 34 (35) (Pt A) (Pr 6). 

-S. Ill — Lease for fixed period ending on Janu- 

ary 10, 1951 — On that date if automatically deter- 
mined by efflux of time. See T. P. Act (1882), 'S 100 
AIR 1955 NUC (Madh B) 1197. ' 

——S. Ill (a) — Determination of tenancy by efflur 
of time - Position of tenant after termination of- 

1955 Sbc’lM.dh B)'s2 ,iCeMee ° r tre5paSSer ' A « 

—S. Ill (a)-Lease determined by efflux of time— 

0 UDder 8- 106 not necessary. See T P Act* 
(1882), S. 100. AIR 1955 NUC (Madh B) 52. ’ * 

—S. Ill (a)-Lease for a fixed period commencinir 
from certain date — Notice asking tenant to deliver 
possession on expiry of lease — Date of termination 

not mentioned - Tenant receiving noUce moJe than 

a month before expiry — Notice is valid S pp T p 
Act (4 of 1882), S.100. 1961 J ab LJ31 1 . T> P * 

- S. Ill (a) — Determination of lease by efflux of- 

diH 0 n rt f LeaSe f Pr ? vldlDg for enbanc ed rent if lessee 
did not vacate but continued in possession after 

expiry of term—Lessee continuing in possession after- 
^ lry f , of , erm but paying no rent - No evidence to 
show that lessor assented to continuance of lessee - 
as tenant Lease held determined after expiry of¬ 
ten*-Ejectment suit-Date of determination 3 iL?l 

* s t 4a i r o l c? g r t° 1? 4 —Limitation Act (19fi8i 

cSi <5? A>^k 9 Si* Cut 3741A1R 

expressly 1 based “^"expty oY.e/mol lea °' 
on determination by forfeiture wSiSf, ? 3 c d , n , ot 
could not be granted. I960 B L J R 403 ! ^ S ’ 114 

rfta^bVrfiiii 6 .? b e "r an b n f ore d , e,e r, mina tiott 

tion of -Property) Ac? (14 of 1947?'- cKlodiS? 
Pliedly assenting to contimianM • Uustod,a . n »m- 
Lessee does not become trespa«e r in possession — 

Section 111, cl. (a) which deals with tho t* t 
nation of leases by efflux of til L?\ tbe ] ermi - 
S. 110. Where before the determi „ t0 b ! r ® ad with 

ft tlw TOnfirmaHop of feC 1 '? 4 
continuing i Q possession V iedly , * sseuts to hi* 

s?sr- air i95 » s 
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necessary—Statutory protection under Rent Control 
Legislation—Forfeiture—Tenant continuing in posses¬ 
sion — Nature of possession of tenant. See T. P. Act 
(1882), S. 103. AIR 1962 Raj 100. 

3. Renewal of lease. 

-S. Ill—Covenant for renewal runs with the land 

— Both the lessor and the lessee and their successors 
in title are bound by it — Lessee is not liable to be 
ejected, where he has exercised that option betore 
expiry of term against assignee from lessor or lessee. 
See T. P. Act (1882), S. 40. AIR 1959 Assam 22 (D3). 

-S. Ill — Renewal of lease — If the option in a 

lease does not state terms of renewal, the new lease 
will be for same period and on same terms as original 
lease in respect of essential conditions thereof except 
as to covenant for renewal. .See'T. P. Act (1882), 
S. 105. AIK 1955 NUC (Assam) 2804. 

-S. Ill—Renewal of lease. 

Ordinarily, a lease will be determined after the 
expiration of the term of the first renewal. This does 
not, however, mean that there will be no renewal at 
all thereafter and the lease will be deemed to be 
exhausted after the first renewal. The lease may 
contain a covenant for perpetual renewal. Even if 
there is no such agreement, the lessor in his discre¬ 
tion miy allow the lessee to remain in possession of 
the leasehold and may renew the lease with the 
consent of the lessor. There is no legal bar to such a 
renewal after the expiry -of the first renewal. 1957 
B L J fl 662 : I L R 36 Pat 532. 

4. Clause (b)— Term limited conditionally. 

-S. Ill (b) or (g) — Distinction between Cls. (b) 

and (g) — Indicated — Lease to company — Clause 
determining lease on liquidation and also providing 
for re-entry—Liquidation of company—Applicability 
of Cls. (b) and (g) — Notice to determine lease by 
some of lessors — Lease whether determines — Fight 
to possession—Companies Act (1913), S. 178. 

In forfeiture "the term created by the instrument” 
is defeated on the happening of a particular event or 
the doing of a particular act — that is sub-cl. (g). 
In sub-cl. (b) on the other hand, the term does not 
come .to an end on the doing of an actor the happen¬ 
ing of an event. It applies where the time is limited 
conditionally on the happening of some event and 
that event happens. 

In (b) the term is fixed conditionally and depends 
upon the happening of a future event. In (g) the 
term is brought to an end by a defeasance clause. 
This is the difference between (b) and (g). 

A lease for a term of 99 years, granted to a com¬ 
pany, contained, among others, the following clause: 
"In case the company goes to liquidation voluntarily 
or otherwise, this lease shall cease to be operative 
and the Company shall forthwith make over posses¬ 
sion of the abad (the property in question) to the 
proprietors”. The Company went into voluntary 
liquidation. Later a compulsory winding up order 
was also made. 

Held (i) that sub-cl. (b) did not apply to the case 
under consideration. The term in the case was not 
fixed conditionally on the happening of some event 
within the meaning of sub-clause (b). 

(ii) The lease contained an express condition on 
the breach of which forfeiture was incurred. 

(iii) The notice to determine the lease wa; not a 
good notice. Therefore there was no determination 
of the lease by forfeiture. Therefore the liquidator 
under S. 178, Companies Act, was entitled to posses- 

sion. 

(iv) Quaeres Whether ‘insolvency’ in CMgHncluded 
‘liquidation’ of a company. (1902) A C 187, Ref. AIR 


1952 Cal 207 (208 to 210) (Prs 13, 16, 24, 30, 31, 
o2, 34). 

-S. Ill (b)—Applicability. 

A lease was for a fixed period of 40 years and the 
time for which the lease was granted was cot limited 
conditionally. On the contrary, the condition was one 
of defeasance that if the lessees carry on any other 
business than manufacture of salt or its bye-products, 
the lease shall stand cancelled automatically. 

Held, that the lease was not governed by Cl. (b) of 

S. 111. AIR 1957 Orissa 35 (37) (Pt C) (Pr 9) (DB). 

-Ss. Ill (b) and (g) 3, (1) —Scope of — Kabuliat 

executed by lessee for 5 years — Condition of termi¬ 
nation on hapening of an event — Binding character 
ot-Ss. 106 and-107. 

Cases in which the term itself is limited condi¬ 
tionally on the happening of some event and cases in 
which the term is defeated under a condition in the 
lease on the happening of an event would all fall 
under Cl. (b) if they do not fall under Cl. (g) (1). If 
the term is defeated on account of a default on the 
part of the lessee then alone the case can come under 
Cl. (g) (1). If however the term is defeated by the 
happening of a particular event then it is a case in 
which time is limited conditionally on the happening 
of some event within the meaning of cl. (d). A I R 
1952 Cal 207, Diss. from. 1959 Rai L W 162 i I L R 
(1959) 9 Rai 31 j A I R 1959 Raj 24 (26, 27) (Pt A) 
(Prs 13 to 16). 


5. Clause (c)—Cessor of lessor’s interest. 

-S. Ill (c) — Effect of redemption on lease by 

mortgagee—On mere redemption of mortgage without 
the mortgagor exercising his option of putting an end 
to tenancy, the tenancy does not automatically and 
ipso facto lapse on date of redemption. See T. P. Act 
(1882), S. 76 (a). AIR 1954 All 16 (DB). 

-S, 111 (c) — Monthly tenancy created by mort¬ 
gagee in possession—Subsequent suit for redemption 
by mortgagor — Decree for redemption — Tenancy 
terminates and tenant Is not entitled to protection 
from eviction See T. P. Act (1882), S. 70 (a). AIR 
1963 Bom 42 (DB). 

—S. Ill—Lease by mortgagee in possession—VVhen 
interest of mortgagee comes to an end, the lease 
created by him also determines. See T. P. Act (4 ot 
1882), S. 76. AIR 1958 Bom 53. 

• —S. Ill (c) — Sub-tenancy lawfully created by 
tenant—Sub-tenant cultivating land — Sub-lease will 
be determined by expiry of period of the head lease. 
59 Bom LR 10 L, Overruled. See Tenancy Laws- 
Bombay Tenancy and Agricultural Lands Act (47 or 
1948), S. 4. AIR 1957 Bom 195 (FB). 

-S. Ill — Suit for redemption — Tenant of mort¬ 
gagee made party torsuit but not party to compromise 
between mortgagor and mortgagee—Decree not bin - 
ing on tenant — Lease in favour of tenant however 
came to an end on decree for redemption ot mor J* 
gage and he could not continue in possession-Actuai 
possession and not mere symbolical possession should 
be given to mortgagor — Remedy for , ^° r a f , gag ° 
against order of trial Court ordering symbolical c?v\l 
session was bv way of appeal and not smt. See Civil 
P. C. (1908), O. 21, R. 30. AIR 1963 Guj 328. 

_S 111 (c)—Lessor’s interest in property ceasing 

-Termination of lease-Conflict hetween E^cuea 
Property Act and House Rent Control Act-Efleci oi. 

The power given by Ss. 8 and 11 under the Hyde¬ 
rabad Administration of Evacuee Property Regn ation 
to the Custodian as lessor of the evacuee property are 
inconsistent with the provisions of , th ^. yd f a l 
Houses (Rent, Eviction and Lease) Control Act 

Therefore, a tenant holding the premises under the 
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Custodian cannot assert that during the period the 
property vested in the Custodian she got some statu¬ 
tory rights which continue even after the interest o! 
the lessor (Custodian) has ceased. It follows that, in 
the absence of such statutory rights in favour of the 
tenant, the general rule of law, that the termination 
of the superior tenure affects all sub-tenures will 
apply. ILR (1955) Hyd 71: AIR 1955 Hyd 98 (100) 
(Pt B) (Pr 8) (DB). 

—S. Ill (c) — Lease by usufructuary mortgagee— 
Duratiou—Redemption by mortgagor—Effect. 

The general rule is that a person cannot by transfer 
or otherwise, confer a better title on another than he 
himself has. A usufructuary mortgagee, therefore, 
cannot create an interest in the mortgaged property 
which will enure beyond the termination ot his 
interest as mortgagee. It follows that he may grant 
leases not extending beyond the period ot a mortgage; 
any lease granted by him must come to an end at re¬ 
demption. AIR 1952 S C 205, Rel. on. 

The interest of a tenant of a mortgaged house 
therefore comes to an end on redemption of the 
mortgage and the mortgagor is entitled to actual 
possession of the house in execution of his decree 
for redemption. ILR (1952) Hyd 1012 r AIR 1953 
Hyd 129 (129) (Pt A)(Prs4,5). 

-S 111 (c)—Tenant from usufructuary mortgagee 

— Redemption — On termination of mortgagee’s 
interest tn property by redemption, lease also termi¬ 
nates under S. Ill (c). See also Houses and Rents- 
Hyderaoad House Rent Control Order (1353 F), Cl. 8. 
AIR J 953 Hyd 129. 

,- s - 111 ( c ) ~ Mortgagee in possession granting 

lease not for specific period — S. Ill (c) does not 
appIy-Determination of lease will be in manner pro- 

fiMJa See T - p - A <* <4 of 1882), S. 106. 

AIR 19oo Kutch 11. 

—S. Ill (c)—Order commandeering house—Effect 
of, on existing tenancy - Under S. 111(c), when the 
lessor s power to dispose of property terminates the 
lease itself terminates. See Houses and Rents—Madhva 
cnarat Sthan Niyantran Vidhan (19501 S 14 AIR 
1955 N U C (Madh B) 3060. 1 ,1 * AIR 

-S. Ill (c) — Redemption of usufructuary mort¬ 
gage - Lessee from mortgagee cannot continue after 
redemption— Nature and extent of lessee’s title after 

M d p e L P J924 66 T ’ P * ACt (1882; ’ S * e0 ‘ 1961 

pl (c)—Original lease registered — Surrender 
portion—Registered instrument necessary. 

Though no writing is ordinarily necessary for sur- 
rendenng a tenancy, if the original lease is registered, 
the surrender of a portion of the tenancy with an 
abatement of rent can only be effected by a registered 
JSSE-L"«“* ? th. surrender Involve, 1 
avi<wU f th j rIgina ! C0Qtract of tenancy. Oral 
under ! 9 ? SPS?* £ u< rj? su "ender is inadmissible 
?C fl n Foil loin 1 w F v , ,dence Act * 03 IodCas483 

<30J (Pt A) (Pr 7). Mad W N 618 ‘ A1R1961 M « d 28 

WftfJo 1 i«L _ l UsufrU f tua 7 mort 8 a g 0 - Interest of 
lessee from mortgagee terminates on redemption. See 

Evidence Act (1872), S. 115. AIR 1956 Ma§ 301. 

—-S. Ill — Tenant of mortgagee — Status of—If 

PosSo e n S f r h« de » em8d » Bnd f OWD0r becomes entitled to 
iS e n , °“ , th J tenants of mortgagee cannot set up 

Pnnfall ?r g l“ S D SUch n owner * See Houses and Rents- 

AIR 1953 r p a ao! i 297?DB)‘ CKOn AC “ 9 of 1947,1 S ' 

ssass 
s> « saae i ess 

[Vo!, 14.] Fn.D. 43. 
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mortgagee in the property as is provided by S. 111. 
See Houses and Rents -East Punjab Urban Rent Res¬ 
triction Act (3 of 1949), S. 2 (c) and (i). AIR 1951 
Pun? 404 (DB;. 

“—S* Ill—Tenant inducted by mortgagee in posses¬ 
sion—Redemption of mortgage — Eviction by mort¬ 
gagor Tenant cannot be evicted notwithstanding 
termination of his tenancy on redemption. See Houses 
and Rents—Rajasthan Premises (Control of Rent and 

? T v i Ct ‘°n n 2 Act ' 17 of 1950) S ‘ 13 ‘ 1965 L W 333 i 
ILR (I90o) 15 Raj 780 t AIR 1966 Raj 19 (DB). 

-?* <, c >- piea of cesser of landlord’s interest is 

AIR d l 8 957 Raj 357 tIe ‘ See Evidence Act (1872), S. 110. 

—S. Ill-Lease by mortgagee - Effect of redemp. 
tion-Lease determines when lessor’s interest ceases 
-Mortgage redeemed - (Subsidiary rights, such as 
lease rights created by mortgagee ipso facto, come to 
end) - Lessee must be treated as trespasser, unless 
fresh lease is held to have been created by conduct 
of parties Plaintiff is entitled to mesne profits from 
payment of mortgage money—(C P Cnd« 

34^(DB). 20 ’ R ‘ 12,< AIh 1955 ( Tra v-Co) 

6. Death of lessor and lessee. 

(Saif’s, wlof life ^7 T ca, n l% r . of Propeitp A « 

cTV l L a ?oA l7 ‘ A “P ealh of deemed tenant under 
8. 4 prior to 1950 amendm-nt — Deemed tenancy not 

lM8)*, a s. 2(18) n< AIH Q l 9 64 (DB) 9 ’ ACt 159 ° f 

7. Clause (d)—Merger. 

,* T S - 111 (d)—Merger—Lessee acquiring share in 

T. Acqui,,tion by Mokarraridar of 

^ease meVg a e k r h ) ra, " (Undlord aad teQa “^ 

U the lessor purchases the lessee’s interest tho 

lfn?aMK* d0Ubt exK u g 2 isl J ed as thesame man'can- 
JJi X th 5 ame t,me be both a landlord and a tenant 
but there is no extinction of the lease if one of the 
several Jessees purchases only a part of the lessor’s 
interest. In such a case the leasehold and the reve r ! 

n “ ® annot be ™id t0 coincide. Hence, in the case of 
an estate which is subject to lakbraj and mokarrari 
interests, mere purchase by one of the several Joint 

the “okararri interest, of portions of the 

«ru n r?s « l m klh 1 Mi 

S. Ill (d)—Sale of demised property to tannn* 
determines lease even though sale is one w th a San‘ 

diUon for repurchase — Tenant's oosse«inn of 
conveyance of property in the abseSce of fr^h i J 
ment of tenancy is wrongful — Tenant remain 8 * 6 ?! 
owner of property from dato nf Knto re P a * ns full 

resale by him in the absence of provisiSn^^rTeeu? 111 
tenancy right alive either In sale deed iSr rt.. 
ment to reconvey — Hence exftrnHo»?Tf 0r tbe a 8 t8 °* 

reconvey makes no difference to applioabS'itv^f 04 to 

»: to a m 

(»4S)®pi U® 13) (DB) 1 , 411 992 ' AlR 1904 Al1 542 
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-S. Ill (d)—Merger — To constitute merger there 

must be union of entire interest of the lessor and the 
lessee —Usufructuary mortgage of tenancy land—Pur¬ 
chase of equity of redemption by sole proprietor — 
There is no complete merger of proprietary and ten¬ 
ancy rights. 1952 All L J (Rev) 234 : 1952 All W R 
(Rev) 209 : 1952 R D (BR) 2S6. 

- Sill (d) — Applicability—Merger of under raiyati 

interest — Broad English Law of merger does not 
apply to India especially in mofussil and generally 
speaking law of merger contained in S. 111(d). See 
Tenancy Laws — Bengal Tenancy Act (8 of 1885), 
S. 22(3;. AIR 1954 Cal 219. 

-Ss. 111 (d) and 63—Merger—To constitute merger 

there must be union of entire interest of lessor and 
lessee — Putni sale — Darputnidar depositing amount 
under S. 13 (4), Bengal Putni Regulation — He subse¬ 
quently acquiring interest of another darputnidar in 
execution of his rent decree — Position of depositing 
darputnidar being that of mortgagee there is no 
merger of darputni purchased by him — Bengal Ten¬ 
ancy Act (8 of 1885), S. 168 A — Trusts Act (1882), 
S. 90. I L R (1952) 2 Cal 183 : A I R 1950 Cat 1 (5) 
(Ft B) (Prs 21, 22) (DB). 

-Ss. Ill (d), 111 (f)—Merger—Lease—There is no 

merger unless the interest of lessor and of lessee 
become vested in same person in same right — Lease 
is not extinguished if lessee purchases or acquires 
part of reve.sion only — Lease of plots by Rija of 
Indian State to the Government of Punjab—Rights of 
lessor inhering in the Raja—Merger of State in Union 
of India—There cannot be merger of interests of 
lessor and lessee on the merger of State with Indian 
Union — There is no implied surrender of the lease 
also — Implied surrender occurs bv the creation of a 
new relationship or by relinquishment of possession. 
AIR 1964 Him Pra 19 (24) (Pt D) (Pr 26). 

— S. Ill (d)—Merger—Agricultural lease — Tenant 
purchasing landlord’s interest — Whether there is 
merger is question of intention—Suit for pre-emption 
by plaintiff—During pendency of suit by amendment 
inlaw of preemption tenant acquiring preferential 
right—Tenant who had purchased landlord’s interest 
whether remains to be tenant for defeating plaintiff’s 
right—Held, there was no merger. 1962 Kash L J 203 : 
A I R 1962 J & K 79 (81 to 83) (Pt B) (Prs 4, 7, 10 
to 13). 

—— S. Ill (d)—Tenant securing sale of tenancy pre¬ 
mises — Landlord repudiating sale on the ground of 
fraud — Court holding sale to be voidable — There is 
no merger of estate and the relationship of landlord 
and tenant which subsisted on date of sale continued 
after sale was repudiated. See T. P. Act (1882), S. 106. 
1963 M P L J (Notes) 136. 

-S. Ill (d)—Merger— Principle — Tenancy right 

and right of mortgagee—If affected. 

The general principle of merger is that a derivative 
right automatically merges into the parent right, if 
the holder of the former happens at any subsequent 
period to acquire the latter and it will also merge if a 
person holding the residue of the parent right (or 
reversion to the derivative right) acquires the latter. 
The most important requirement is that there should 
be a derivative relationship and the rights should 
belong to the same genus. 

The lessee’s right and the mortgagee’s right are not 
mutuallay inter-related, but derived by independent 
routes from the right of proprietorship. Certainly 
neither of them can co-exist with the proprietor’s 
right, and merge into it if either of them rests in a 
person who has already got the reversion. But they 
do not swallow each other because they are Dot 
mutually derivative. 


>v Due cne tenancy rignt wm mcigo iuiu me ngntof 
the proprietor if it is acquired by the tenant, it will 
not so merge if the tenant acquires only the mort¬ 
gagee’s right. There can be no merger of the tenancy 
right into the right of the mortgagee. AIR 1953 Trav- 
Co 384; (1956) 2 Mad L J 235 s A I R 1957 Mad 212 
Diss.; I L^R 24 All 487; 12 lad Cas 734, Rel. on. 1969 
Jab L J 934 i 1961 M P L J 69. 


-Ss. Ill (d) and 5S—Tenant becoming mortgagee 

—No merger of right—Mortgage redeemed — Tenant 
reverts to former position. 

Where a tenant takes a mortgage from his land¬ 
lord of any property then the effect of the mortgage- 
is merely to render the tenant’s right dormant and the 
parties on redemption revert to their former position. 
7 Nag L R 154, Foil. In order that there may be a 
merger so as to destroy the tenancy, the two estates 
which are supposed to coalesce must be vested in the 
same person at the same time and in the same right. 
The two estates must wholly coalesce. A mortgagee is 
no doubt a transfer of interest, but it is not a transfer 
of all the rights, of the owner. In a mortgage some 
rights are transferred to the mortgagee and some 
remain vested in the mortgagor. Therefore, when the 
lessor mortgages with the tenant the property occu¬ 
pied by him as a tenant, there is no transfer to the 
tenant of the whole property. Clause (d) of S. Ill of 
the Transfer of Property Act has, therefore, no ap¬ 
plicability in such a case. 1960 M PL J (Notes) 173. 

-S. Ill (d) — Determination of lease by merger 

of interest. 

Where the lease-bold right and the reversion coin¬ 
cide there is a merger of the lesser estate in the 
greater, i. e., leasehold rights are merged in the rever¬ 
sion. There cannot, however, be any merger unless- 
the lessee acquires the reversion by a valid transac¬ 
tion. ILR (1954) Nag 634 » 1954 Nag L J 573 » AIR 
1954 Nag 328 (330) (Pt B) (Pr 8) (DB). 


-S. Ill—Under tenure merging in Putni tenure— 

Under tenure-holder had no right left in under tenure. 
See T. P. Act (1882), S. 5. AIR 1957 Pat 706. 

-S. Ill (d) — Doctrine of merger —Doctrine may 

be applied to Santhal Parganas — Raiyat acquiring 
landlord’s right — There can be no merger — Merger 
takes place where tenant acquires immediate rever¬ 
sion — Santhal Parganas Settlement Regulation (3 or 
1872). AIR 1955 NUC (Pat) 3987. 


-S. Ill—Merger apart from section. 

Where merger is pleaded apart from provisions of 
S. Ill it will have to be determined in each case as 
to what was the intention of the owner of the bigger 
estate, whether he intended to keep the smaller estate 
alive or whether he intended at the time he acquires 
the bigger estate that the smaller estate should mergo 
and be wiped out. ILR (1963) 2 Punj 1 * 1963 Cur 
L J 377 i AIR 1964 Punj 210 (211) (Pt B) (Pr 5> 
(DB). 

-S. Ill (d) — Merger of interests of lessee and 

lessor — Mortgage of house with possession executed 
in favour of tenant — Determination of lease by 
merger ia mortgage — Suit for redemption Alort- 
gagor held entitled to actual Possession on redemp¬ 
tion. See Transfer of Property Act (1882), S. 60. 
AIR 1962 Punj 48. 

.-S. Ill (d) —Lease —Doctrine of merger—Appli¬ 

cability — Leased property — Mortgaged to lessee _ 
Effect — Mortgage deed containing a condition tnar 
on repayment of the mortgage amount lease tone 
revived-Mortgagor redeeming the:“Ot'eeg 6 "^? 6 ? 
—Lease in such circumstances could not bei said to 

have been determined and fe ee T ¥;° S u 
trespasser. (1963) Raj L W 594* ILR <1964 14 
Raj 272 « AIR 1964 Raj 120 (121, 12-) (Pt AJ 

(Prs 4, 6). 


TRANSFER OF PROPERTY ACT (1882), $. Ill, Note 7 


675 


—S. Ill (d)—Shop owned by three persons jointly 
leased on rent—Tenant purchasing share in shop 
from one of lessors—Suit by others to recover arrears 
of rent and eviction—Tenant cannot be evicted from 
entire shop. See T. P. Act (4 of 1882), S. 108, Cl. (1). 
AIR 1901 Raj 18. 

8. Surrender — General. 

-S. Ill — Abandonment — Burden of proof — It 

must be proved affirmatively by one who sets it up, 
by unimpeachable evidence. See Easements Act 
(1882), S. 62 (f). AIR 1959 Andh Pra 551 (D8). 

-Ill — Surrender by one of several tenants — 

Validity of — There is nothing in provisions of 
S. Ill (d) to support the contention that one of the 
tenants or lessees of a joint tenancy cannot surrender 
his right. See Tenancy Laws-Bombay Tenancy and 
Agricultural Lands Act (67 of 1948), S. 5 (3) (b). 
AIR 1957 Bom 217 (DB). 

-S. Ill (f)—Surrender—Essentials of—Requisition 

order — Possession of Government under, does not 
operate as surrender. 

Surrender consists in the yielding up of the term 
by tenant to landlord. There must be delivery of 
possession by the tenant to the landlord and the 
acceptance of possession by the landlord. It is a 
mutual act between the landlord and the tenant. 
Where (he Government takes possession of the pro- 
perty under a requisition order under S. 75 (a) of 
Defence of India Rules, 1939, there is no mutuality 
in it because they take possession both from the 
landlord and from the tenant. It cannot therefore 
operate as surrender so as to terminate the tenancy. 

fpr 7971 AIR 1950 B0 “ 89 (91) (Pt C) 

—S. Ill — Surrender, what constitutes — Tenant 
holding over after expiry of lease executing Istafa- 
nama undertaking to hand over possession alter cer¬ 
tain period — Provision tor delivery of possession on 
future date would not make Istafaoama ineffective as 
deed of surrender. AIR 1955 NUC (Cal) 2884. 

■ S. Ill — Scope — Relinquishment of tenancy by 

tenant — To be effective must be accompanied with 
surrender of possession. See Tenancy Laws - Hima- 
chal Pradesh Abolition of Big Landed Estates and 
Land Reforms Act (15 of 1954), S. 49. AIR 1965 Him 

rra 58. 

- Ss. Ill, 108 (1) — Landlord and tenant—Rent— 
rayment o*—Surrender of unexpired portion of lease 
not accepted by landlord - Liability for payment of 
rent does not cease — Appointment of receiver made 
to save property from lying fallow does not change 

L W 378° Qfio o £ 40 ’ R ‘ h 75 Mad 

w") «?i 6 r lj 394: air 1962 Mad 

77?* 1 1. 1 7 Surrende r of original lease of evacuee 
property in favour of Custodian and new lease — By 

0 D u ew j r® in fa Y 0Ur of Custodian held 
the old lease had determined on that day. See Pepsu 

(Administration of Property) Ordinance (13 nf 

2000), S. 14 (2) (3). AIR 1953 Pepsu 26 (DB). 

r S * 111 Permanent lease jointly in favour of 

°n 0 . s 1 T eDder r ‘ ng in favou r of father and 
miSw to Pakistan-Father and the other not 
migrating — Rights under surrender — Surrendered 
share taken over as evacuee property - Legality — 
Error apparent on face of record — (Administration 
of Evacuee Property Act (1950), Ss. 7 and 81— 
^“jtitution of India, Art. 220) — AIR 1931 Nae 159 

W d p C !‘, W » N .2i 5 ' “»'• <»• ILR (1957) Puai Ilia® 

cp® cu& i m 1957 p -f 197 utfiioj 


•S. Ill — Scope of S. 40—Administration of Eva¬ 
cuee Property Act (1950) — Meaning of transfer— 
Surrender, if comes within it — Surrender does not 
involve alienation of an estate. See Administration of 
Evacuee Property Act, S. 40. AIR 1957 Punj 197. 

-S. Ill—Abandonment. 

Where the land is entirely dependent on rainfall 
for irrigation and if there is no rain then there is no 
question of any harvest, it cannot possibly be held 
that merely by failing to cultivate the land for 
one harvest the tenant has abandoned his tenancy 
56 Punj L R 252 : 1954 Cri L J 1518 : ILR (1955) 
Punj 89 : AIR 1954 Punj 232 (233) (Pt A) (Pr 7) 
(DB). 

Ss. Ill, 10S, 101 — Surrender of lease pending 

attachment and after sale — Obstruction by lessor 

through Court, to delivery of possession to auction- 

purchaser, decree-holder, dismissed — Suit by lessor 

—Surrender held operated as issignment—Lessor was 

transferee pending attachment and was not entitled 

i?,?£ s £ uct 7, His suit was DOt maintainable. AIR 1955 
NUC (Trav-Co) 1040. 

9. Express surrender — Clause (e). 

.TTT?: 111 ~ Lease of reversion — Surrender — 

Validity. 

In England it has been held that where the subject- 
matter ot the lease is a reversion, it is “a matter lying 
n grant, and not in livery, and of which therefore, 
there could be valid surrender in fact otherwise 
than by deed.;’ Under S. Ill (e) of the Transfer of 

JW A . c , 1, a * esse , 8 y ,elds U P interest under 
the lease the lessor by mutual agreement between 

them there is an express surrender or surrender in 

I ?, Iadia * a surrender may be oral and may be 

R°m the acts and conduct of the parties, 

FnaWch q?£ ?° S i U rr tut0 j y ? rovision Hke S. 3 of the 
f$' sh Statute of Frauds that a surrender should be 

f> inS 1 Q V- by n a ,^ Cumenl in wriHn « °r. like S. 3 of 
A ^^/ 1 2 0, .n e l ?o Ulr ng deed for the Purpose. 

(fill) (Pt^HPr fl) (DB).‘ AIR 1957 An “ h ™ 

—S. Ill (e) - Transfer of interest of co-sharer in 
Property - Validity - Lease of interest by 
co.sharer in favour of another - Surrender - Lease 
would stand terminated. See T. P Act(lSfi , ’ , l q 7 
AIR 1956 Andh Pra 619 (DB) { S ‘ 7 ‘ 

S. Ill (e)—Mutual agreement—Necessity. 

Jn the absence of mutual agreement there cannot 
be any express surrender for determination of a 
tenancy. (1958) 62 Cal W N 170. 

—^rr^m^^af^r^o^tract—* Effect 1 — C Bv^c^e r, f^ S 

obliflathT^ lhe ? dl0 k d caQnot claim ‘0 ignore the 
obligation incurred by (he tenant under the earlier 

S > n a t n? Ct t0 tr fk S er jL d deal with the holding QS if 
tenant was not bound by any valid and legal g 3 gree 

made 

n ? or ^! a ge--Eifect—Tenancy cannot 
be said to have revived Tenant not entitled ^ 

iim>!s p e c ison Acl 

^5as? , & i ssHs l «£ s 5^s. k sr 

slender byl't^lesseV^ 7“ 

ms, 8 MaS 219, ffiT iwif® L « 
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-S. Ill (e) —Termination of lease by surrender— 

Lease by more thau one person — Surrender must 
be by all lessees. 

If there is a plurality of lessees the surrender must 
be by all the lessees in favour of the lessor. Under 
the lea'e which is an indivisible joint one, a ri^ht to 
enjoy immovable property is created in favour of the 
lessees jointly and a surrender by one of such lessees 
cannot prejudice or aflect the rights of the other 
lessees. 1952 Q B 788, Rel. on ; A I R 1957 Rom 217 ; 
15C W N 080 : AIR 193L Nag 159, Disting. (1963) 76 
Mad L VV 431 : (1984) 2 Mad L J 242 : I L R (1864) 
1 Mad 443. 

-Ss. Ill (e), 52—Surrender to person without title 

—Effect—When affected by lis pendens. 

Surrender to a person having no title cannot ope- 
rate as a surrender. It will, however, operate as an 
assignment aad if it does operate as an assignment, it 
would not be vitiated by lis pendens unless the 
transfer is given by a defendant in the suit the pro¬ 
ceedings in which operate as lis pendens. AIR 1953 
Tra Co 12 (13) (Pt B) (Pr 5). 

10. Implied surrender — Clause (f) 

-S. Ill (f)—Permanent tenancy—New agreement 

—Amounts to waiver of old terms—Permanent tenancy 
must also be deemed to have; been impliedly surren¬ 
dered — (Evidence Act (1872), S. 115). See T. P. Act 
(4 of 1882), S. 105. AIR 1957 All 346. 

-S. Ill (f)—Permanent lease—Acceptance of new 

lease during continuance of old lease operates as 
surrender. See T. P. Act (4 of 18S2), S. 105. AIR 
1957 All 346. 

-S. Ill — Determination of lease by implied sur- 

render—Express surrender and implied surrender — 
Distinction pointed out —Taking of new lease which 
is ab initio void during currency of a subsisting lease 
does not operate to determine old lease bv imolied 
surrender. (1964) 2 Andh W R 304 : AIR 1965 Andh 
Pra 167 (169) (Pt A) (Prs 5, 6). 

-S. Ill (f) — Determination of lease by implied 

surrender —Mortgage of leased property in favour of 
lessee—Terms of mortgage not inconsistent and 
irreconcilable with those of lease—No extinguish¬ 
ment of lea c e by implied surrender. (1934) 2 Andh 
W R 069 i (1965) 1 Andh L T 132 : ILR (1965) Andh 
Pra 665 : AIR 1965 Andh Pra 86 (89) (Pt A) (Pr 14) 
(DB). 

-S. Ill (f) — A principle embodied in S. Ill (f), 

applies to agricultural leases — Usufructuary mort¬ 
gage of property in favour of lessee —Lessee already 
in possession —No condition as to sale of property on 
non-payment of mortgage amount — There is no 
surrender — Lease continues. (1904) 2 Andh W R 
325 j ILR (1965) Andh Pra 743 i AIR 1964 Andh Pra 
539 (544) (Prs 18 to 21) (DB). 

-S. Ill (f) - Doctrine of implied surrender-Law 

in India. 

Implied surrender is recognised and provided for 
by S. Ill, Cl. (f) of the Transfer of Property Act and 
the illustration thereto, which refers to a lessee 
accepting from his lessor a new lease ol the pro¬ 
perty leased, to take effect during the continuance of 
an existing lease. The illustration is obviously not 
exhaustive of cases of implied surrender. A surrender 
by operation of law determines the lease and involves 
an extinction of the lights of the lessee in respect of 
the properties surrendered as from the date of the 
surrender and the estate vests immediately in the 
lessor. If a lessee for years accepts a new lease by 
indenture of part of the lands it is a surrender for 
that part only and not for the whole and though a 
contract for years cannot be so divided, as to be 
avoided for part of the years and to subsist for the 


residue, either by act of the party or act in law, yet 
the land itself may be divided, and the tenant may 
surrender one or two acres either expressly or by act 
of law, and the lease for the residue will stand good 
and untouched. (1956) Andh W R 1093 : AIR 1957 
Andh Pra 619 (624 to 626) (Pt E) (Prs 12, 14, 15,17, 
18) (DB). 

-S. Ill (f) — Requisitioning order under — Effect 

on tenancy — Order does not operate as Surrender- 
Tenancy vested in tenant remains unaffected. See 
Defence of India Rules, 1939, R. 75 (a). AIR 1950 
Bom 89. 


-S. Ill — Person entitled to right to property— A 

lease unless it is actually cancelled is not determined 
by mere institution of a suit for its cancellation — 
Hence lessee can continue the suit instituted by him 
for possession of demised property from a trespasser. 
See Specific Relief Act (1877), S. 42, AIR 1955 N U C 
(Cal) 5604 (DB). 

-Ss. Ill, 116 — Defendant’s tenancy determined 

by notice — Defendant holding over — Government 
requisitioning premises and handing over same to 
defendant—Position of defendant — He holds under 
Government — Ilis possession after requisition period 
is wrongful -There was held yielding over possession 
to plaintiff landlord when premises were taken oyer 
by Government — In alternative there was implied 
surrender. A I R 1952 Cal 455 (463 to 466) (Pt E) 
(Prs 17, IS. 19, 26). 

—— S. Ill — Implied surrender does not depend on 
intention. 

Implied surrender or surrender by operation of law 
occurs (1) by creation of new relationship or (2) by 
relinquishment of possession. It does not depend on 
the intention of the parties like express surrender. 
It has to be implied from the conduct of the parties 
or such facts as relinquishment of possession by the 
lessee and taking over possession by the lessor. AIR 
1952 Cal 435 (464) (Pt F) (Pr 19). 


—S. Ill (f)—Acceptance of new lease-Effect. 

If a lessee accepts a new contract of tenancy, it 
>erates as a surrender of the old tenancy, for a new 
ase cannot be granted unless the old is surrendered, 
ich a surrender takes place by operation of lawand 
e intention of the parties is immaterial » ' 

xch 319, Ref. (’51) 55 C W N518 : 87' CaML J 345 » 
,R (1952) 2 Cal 167: AIR 1952 Cal 198 (197) (Pt C) 
'r 11) (DB). 

—Ss. Ill (f), 58 (d)—Implied surrender of lease— 
;st of — Property leased to a person—Usufructuary 
ortgage of same property in favour of same person 
Terms of mortgage incompatible with those or 
rlier lease - Held there was implied surrender or 
ase. AIR 1953 Trav-Co 584, Rel. On 1961. Ker L- J 
tS ; 1961 Ker L I 206 i AIR 1961 Ker 293 (294, 
15) (Pt A) (Prs 2 4). 

—S. 111 (f)—Question of surrender of lease when 
ssee takes a mortgage of lease hold property » 
imarily one of intention of parties to be gathered 
om reading document as a whole. See Tenancy law 
Kerala Stay of Eviction Proceedings Act (1 ot 19 olh 
2 (1). 1958 Ker L T 540. 

—S. 111(f)—Taking of mortgage by lessee-Implied 
irrender when and how to be gathered indicated. 
[R 1957 Ker 38 (38, 39) (Pr 2) (DB). 

—S. Ill (f) - Implied surrender - Lessee also 
:quiring rights of mortgagee in possession-Lirecr. 

Implied surrender by operation of law only ' hap" 

• ns, in the case of a lease, where the lessee acquires 
right or begins to occupy a new status fundamen- 
lly incompatible with that of the lessee. But there 
no impossibility in a person being[ a mortgage* m 
jssessicn and the lessee at the same time. There can 
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be no surrender by operation of law. 19G0 Jab L J 
934 :1961 M P L J 66. 

-S. Ill (f) — Possessory mortgage in favour of 

lessee-implied surrender of lefise. 

Where a possessory mortgage is executed in favour 
of a lessee under a verumpattam lease, the lessee’s 
interest gets merged in the mortgage rights at its 
acquisition as a large and superior interest and on 
accepting the possessory mortgage there is an implied 
surrender of the lease hold. 1953 Trav-Co 584. Foil. 
24 All 487, Not foil. 60 Mad L W 614: (1950) 2 Mad 
L J 235 : AIR 1957 Mad 212 (213) (Pr 6). 

-S. Ill (f) — New lease during continuance of 

original lease but after attachment of lease-hold— 
New lease is void under S. 64, C. P. C. and does not 
operate as implied surrender — Subsequent sale in 
execution — Possession of lessee continues under 
original lease and cannot be disturbed—(Civil P. C. 
(1908), S. 64). (’52) 1952 Vlad W N 217. 1952-2 Mad 
L J 34 : AIR 1953 Mad 399 (399) (Pr 4).: 


—S. Ill — Lease—Second lease during the pen¬ 
dency of the first lease —Effect of. 

Where the lessor graots the lease of his property in 
favour of a lessee and while that lease was subsisting 
grants a second lease in favour of another, it operates 
as an assignment of the reversion and this entitles the 
second lessee to recover the rent from the earlier 
lessee and also to possession of the properties on the 
termination of the earlier lease. 1951 Mad W N 485: 

(1951) 1 Mad L J 165 j AIR 1951 Mad 718 (719) 
(rr o). 


S. Ill (()—Mere non-payment of rent by th 
tenant, even though for number of years does no 
amount to implied surrender. (1960) ILR 45 Pat 5J 

S. Ill — Lease — Implied surrender— Ad minis 
nation of Evacuee Property Act (1950), S. 12-Eas 
Punjab Evacuee's (Administration of Property) Ac 

(14 of 1947), S. 9*A. 

A surrender of lease can be implied by the conduc 
ol the parties evidencing the giving of consent to 
new relationship. A new lease operates as asurrende 
ot the old lease and similarly the creation of relation 

SK, 0 * “censor and licensee in substitution of th 

relationship of landlord and tenant amounts to th 
surrender of the former lease. When a surrender take 
place by operation of law, the rule of estoppel bars ; 

?n r R ifT oil puti ? g what he has surrendered. (1844 
13 M & W 285 and (1900) 1 Q B 426, Rel. on. 

Plaintiff acquired the suit premises in exchange fo 

TK a °2 VD K Pr0per i ty J si . tuated at a P lace now in Pakistan 

thJ ^n C n h > ang0 b j e ? re £ islered P fior to partition o 

the country and the defendant who-was in occupatioi 

n the premises started paying rent tc 

c UI k 6163 M ' The pr0mises were, however, de 
n SS* ba evacuee Property and the defendant exe 

wal nnl gre T ent ^ il u h the Custodia n stating that hi 

Ci^nHXn CU A Patl0n n f i h , e P rem * 3es as a licensee of thi 

anrfth* r, ^ SU Ik f 1,ligatioa between the plaintif 
and the Custodian the property was declared to bi 

non-evacuee Property. Thereafter plaintiff, by j 

notice required the defendant to vacate the premise- 

inaction fai “ ie fiUd a suit “ mandator) 
mS? Id, 1 t *k at i L fle ^ lhed , efendant executed the agree. 

SnH i h i he , Custod | an L «>• old lease came to a * 

he , th0 : IeaS8 8I ?j the licence with res P 0C t tc 

wist ?h« P S6S C °! 1,d not con temporaneously co. 
exist, the previous lease was deemed to have beer 

no^onfv 6 * Wllb th j C u SlodIan wbo had ,he Power 
t0 a ®end the terms of any lease under 

b b a “ y evacuee property was held or occuplec 

Ib ™- b ? k ® k ve ? t0 terminate any lease, regard. 

or af fl r h ?h« C L W m hether !t had be0D a “ended bffo?e 
alter the commencement of the statute, vide, 


S. 9-A of East Punjab Act 14 of 1947 and S. 12_of 
the Administration of Evacuee’s Property Act, 1950. 
(1963) 65 Pun L R 490. 

-Ss. Ill (f), 60 — Prior lease in favour of a person 

— Lease not of permanent character —- Subsequent 
usufructuary mortgage in his iavour — Two relation¬ 
ships incompatible — First relationship comes to end 
when subsequent relationship arises lor operation. 
1963 Raj L W 265 : ILR (1963) 13 Raj 568 : AIR 
1963 Raj 110 (112, 113) (Pr 7, 8, 9). 

-S. Ill, Cl. (f)—Principle underlying clause. 

The principle underlying Cl. (f) ot S. Ill is tha* 
whenever a certain relationship exists between two 
parties in respect of a subject matter and a new rela¬ 
tionship arises as regards the identical subject-matter 
if the two sets of relationships cannot co-exist as 
being inconsistent and incompatible that is to say, if 
the latter can come into effect only on termination 
of the earlier that would be deemed to have been 
terminated in order to enable the latter to operate. 
ILR (1953) Trav Co 568 : 1953 Ker L T 442 i AIR 
1953 Trav-Co 584 (5S6) (Pt C) (Pr 5). 

S. Ill, Cl. (f)—Implied surrender. 

The acceptace by the lessee, who takes possessory 
mortgage ot his lease-hold from the lessor, of the 
obligation to surrender the property on redemption 
by payment of the price of redemption, namely, all 
the mortgage money and value of improvements nece¬ 
ssarily implies the non-existence of his rights to 
possession of the property as lessee. There is, there¬ 
fore, an implied suriender of the lease, with the 
execution and acceptance of the possessory mortgage. 
ILR (1953) Trav-Co 56S s 1953 Ker L T 442 : AIR 
1953 Trav-Co 584 (586, 587) (Pt D) (Prs 5, 6). 


vvmubc —rorrenure 




— Ss. Ill, 114, 106 — Relief against forfeiture— 
Determination of monthly tenancy by valid notice— 
Determination is not in exercise of right of forfeiture 
Il4js not attracted. See under T. P. Act (1882), 
S 106. 1965 All W R (H C) 229 i 1965 AH L J 607 i 
AIR I960 All 165. 

-S. Ill (g) — Successive forfeitures — Landlord 

can rely on the last act—Starting point of limitation 
—(Limitation Act (1908), Art. 143). 

i C j Se SUC . C0SS * V0 forfeitures it is open to a 
landlord to rest his claim for recovery of possession 
on the foot of forfeiture on the latest act of denial of 
V y °f tbe conditions of the lease. 

166 "lemftBUft Sf: A1R 1960 Andh Fra 

Hi i7 Applicability to eviction under 

* j. 0t £? e Aodhra Tenancy Aet-(Tenancy Laws- 
Andhra Tenancy Act (18 of 1956), S. 13). 

The conditions which occasion forfeiture in ac¬ 
cordance with Clause (g) of S. Ill of the Transfer of 
rroperty Act can in no sense be made applicable to 
eviction under S. 13 of the Andhra Tenancy Act. The 
ejectment of the lessee on the ground of forfeiture 
mentioned in the second proviso to S. 112 of the 

pJ52?! er °* Pr ?i >0 , rty r Act its0 l f is not the same as the 
viction provided for on the termination of the 

tenancy in S. 13 of the Andhra Tenancy Act, 1950. 

inerersalso another additional reason; while the 

SS® unde t r th0 Transfer of Property Act is in its 

Hr iD?fl Con raclua *' tbe teQan °y created under Act 18 

fniiuj ea !f s * a slatutory relationship between the 

nrovldfld | and WtoHon of which has been 

provided ! onn that Act itself. ( 1959) 10 S T C 394 s 

1959 Andh L T 654 : (1959) 2 Andh W R 135. 
[Overruled in A I R 1904 Andh Pra 31.] 

~. n ^ *T Section 111 (g) can only apply to 

non-payment of rent provided there Is an exoress 
clause in lease that on tenant failing to pay rent land- 
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lord would be entitled to re-enter-It is only in case 
that a forfeiture would result — Tenant relyiDg on 
s. 74,, Bombay Tenancy Ac! (07 of 1948) - Neither 
*1(8) °or principle underlying it applies. See 
also Tenancy Laws—Bombay Tenancy and Agricul¬ 
tural DB" dS ACt (67 ° f 1948) ’ S - 14, A 1 R 1953 Bom 


-Ss. Ill (g) and 114—Scope of S. 114—‘Forfeiture’ 
—Meaning of — Word ‘forfeiture’ in S. 114 has a 
technical meaning which must be ascertained by 
reference to-S. Ill (g) — Forfeiture in this technical 
sense is incurred in case the lessee breaks an express 
condition which provides that on breach thereof 
lessor may re-enter—Even in such a case lessor has to 
give notice in writing to lessee of his intention to 
determine lease. See T. P. Act (4 of 1882), S. 114. 
A I R 1953 Bom 129 (DB). 


——Ss. Ill (g\ 117—Principle of S. Ill (g)—Appli¬ 
cability to agricultural leases. 

As a result of amendment of S. Ill (g) in the year 
1929 in the case of disclaimer of the lessor’s title by 
the lessee it is incumbent on the lessor to give notice 
in writing to the lessee of his intention to determine 
the lease before a suit could be filed by him against 
the lessee for eviction. This rule embodied in the 
amended S. Ill (g) applies to agricultural leases as a 
principle of justice, equity and good conscience. 52 
Bom L R 909 i I L R (1951) Bom 293 : A I R 1951 
Bom 233 (284) (Pr 7) (DB). 

[Overruled in AIR 1953 S C 228, in so far as it 
was held that S. Ill (g) contained the principle of 
Justice, equity and good conscience.] 

-S. lit—Lease — Condition against alienation— 

Forfeiture—Partial transfer—Effect of. 

In the absence of a specific provision to the con¬ 
trary a part transfer or part assignment of a lease 
does not amount to a breach of condition of covenant 
against alienation or assignment and does not entail 
a forfeiture on that ground. To entail a forfeiture 
transfer of the whole would be necessary, and such 
transfer of the whole, again, must be without the 
lessor’s consent. (1951) 1KB 752 and (1902) 1 Ch 
727 and (1924) 1 K B 525. Rel. on ; (1923) A C 578, 
Dist. A I R 1960 Cal C09 (614, 617) (Pt A) (Prs 19, 
31) (DB). 


-Ss. Ill (g) and 114-A — Notice under S. Ill (g) 

cannot be waived—Distinction between notice under 
S. 114-A and one under S. Ill (g). 

Since S. Ill (g) does not contain any clause like 
‘in the absence of a contract to the contrary’ the 
statutory requirement of notice specified in S. Ill (g) 
of the Transfer of Property Act cannot be waived by 
contract and must prevail. The notice mentioned in 
S. 114-A of the Transfer of Property Act is an alto¬ 
gether different notice which has to be given in order 
to give an opportunity to the lessee to avoid for¬ 
feiture in cases where a breach of condition is capable 
of remedy and such a notice is not required in a case 
of alienation ; but the notice under S. Ill (g) of the 
Transfer of Property Act is a different notice and it 
cannot be said that that notice is also not required in 
case of alienation. 

It may appear to be anomalous that even in a case 
of complete alienation by the lessee such notice under 
S 111 (g) of the Transfer of Property Act should be 
required and the landlord should not be able to 
obtain possession as against the alienee whom he has 
never recognised as a lessee, but has all along treated 
him as a trespasser, but such appears to be the law 
and the law has to be applied strictly. AIR 1960 
Cal 40 (43, 44) (Pt C) (Prs 18, 19). 

-S. Ill (g)—Forfeiture—Basic requirements of— 

Time when forfeiture takes effect. 
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Forfeiture of a lease requires the operation of two 
factors, one is a breach by the lessee of an express 
condition of the lease which provides for re-entry on 
such breach and the other is a notice by the lessor 
expressing his intention to determine the lease. These 
are the two basic requirements of forfeiture. The 
moment a breach of such an express condition pro¬ 
viding for re-9ntrv is committed by the lessee the 
lease becomes voidable by the lessor but the forfeiture 
is not complete unless and until the lessor elects to 
avail of the breach by giving notice of his intention 
to determine the lease. 

The actual date of the forfeiture is the date of the 
notice of the forfeiture. Where a forfeiture has been 
incurred for breach of any condition the lessor must 
do some act evidencing his intention to avail of the 
forfeiture and that act under the Transfer of Pro¬ 
perty Act is to give notice to determine the lease and 
the lease will be avoided from that lime only. (1924) 
1 Ch 236. Ref. AIR 1952 Cal 47 (50,51) (Pt C) 
(Prs 17, 23). 

-S. Ill (g) — Lease — Determination of, by for¬ 
feiture — Right of re-entry — Must be conferred ex¬ 
pressly on the breach of an express condition of 
lease—Such a right cannot be implied in or inferred 
from other terms of the lease. (1965) 6 Guj L R 512: 
I L R (1965) Guj 473 1 A I R 1967 Guj 36. 

-S. Ill (g)—Scope—Suit for ejectment on ground 

of non payment of rent — Relief against forfeiture 
under S. 114, T. P. Act applies only to a case where 
lease is determined under Cl. (g) of S. Ill and not 
where it is determined under Cl. (h) of S. 111. See 
Houses and Rents—Bombay Rents, Hotel and Lodging 
House Rates (Control) Act (57 of 1947), S. 12(1). 
AIR 1964 Guj 9 (DB). 

[Overruled on another point in A I R 1967 S C 
1078.] 

-S. Ill (g)—Applicability to agricultural lease. 

The provision contained in S. Ill (g) cannot apply 
to an agricultural lease as a principle of Justice, 
equity and good conscience. (1954) 2 Mad L J 83 : 
1954 Mad W N 254 i 67 Mad L W 327 : ILR*(1955) 
Mad 227 : A I R 1954 Mad 739 (740) (Pt A) (Pr 2) 
(DB). 

-Ss. Ill (g) and 114 — ‘Where a lease of immov¬ 
able property has determined by forfeiture’—Mean¬ 
ing of. See T. P. Act (1882), S. 114. A I R 1961 Mys 
131 (DB). 

-Ss. Ill, 116 — “During the continuance of the 

tenancy—S. 118 is not exhaustive — Rule in S. 118 is 
grounded on tenant being still on premises—Estoppel 
continues so long as tenant does not surrender posses¬ 
sion — Forfeiture or service of notice to vacate does 
not make any difference to applicability of rule. See 
Evidence Act (1872), S. 110. AIR 1955 Nag 234 (DB). 


—S. Ill (g)—Applicability — Lease prior to com- 
g into force of T. P. Act. 

The provision of S. Ill (g) as to notice in writing 
the preliminary to a suit for ejectment based on 
rfeiture of a lease is not based upon any principle 
justice, equity or good conscience and cannot 
ivern leases made prior to the coming into force of 
e Transfer of Property Act. 1882, or to leases exc¬ 
ited prior to 1st April, 1930. The rights and obli- 
itions under those leases have to be determined 
cording to the rules of law prevailing at the time 
id the only rule applicable seems to be that a 
nant cannot by his unilateral act and by his own 
rong determine the lease unless the lessor gives an 
dication by some unequivocal expression of inten- 
>n on his part of taking advantage of the breach. 
)53 S C I 300 : (1953) 1 Mad L J 715 : A I R 19o3 
C 228, Foil. (’58) 24 Cut L T 433. 
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_S. Ill (g) — Transaction held amounted to lease 

— Suit for pre emption could not lie. See Punjab 
Pre emption Act (1 of 1913), S. 5. (1962) 64 Pun L R 
165. 

_-S. Ill—Ejectment—Forcible ejectment — Right 

of landlord. 

It is not open to a landlord to forcibly eject the 
tenants from the land which is in their possession. 
He must proceed against them in accordance with 
law. 61 Pun L R 134 i A I R 1959 Punj 532 (533) 
(Pt B) (Pr 6). 

-S. Ill (e)—Relief against forfeiture—Word “for¬ 
feiture” has a technical meaning which musfbe ascer¬ 
tained by reference to S. Ill (g) — Held on facts that 
S. 114 had no application to the case and no relief 
against forfeiture could be granted to the tenant. 
See Transfer of Property Act (1832), S. 114. AIR 1955 
N U C (Sau) 4099 (DB). 

-Ss. Ill (g) and 2 (c) — Leases not governed by 

the Act, determination of—(Houses and Rents—Bom¬ 
bay Rents, Hotel and Lodging House Rates (Control) 
Act (57 of 1947). S. 13 (e)). 

A lease executed in the former Nawanagar State 
before the T. P. Act was made applicable to the 
territory comprised in that State will not be governed 
by the provisions of T. P. Act in view of S. 2 (c) 
but will be governed by the Common Law principles 
which were usually held applicable by all Courts in 
Iadia. Iq such a case it is not necessary for the 
landlord to do any overt act showing an intention to 
determine the lease nor is aoy notice to determine 
the lease necessary. The mere institution of a suit 
for ejectment on the allegation that tenant has trans¬ 
ferred his interest in the lease and has failed to pay 
the arrears of rent is a sufficient indication of land, 
lord’s intention to determine the lease and no separate 
notice is necessary to determine it. 

Even if the lease does not reserve to the landlord a 
right to re-enter in the event of the tenant committing 
breach of any of the conditions of lease, the landlord 
will be entitled to recover possession by reason of 
S. 13 (e) of the Bombay Rent Act which is applicable 
to the suit if he succeeds in showing that the tenant 
has transferred his interest in the premises. AIR 
1953 Sau 113 (118,119) (Pt F) (Prs 16, 17) (DB). 

-S. Ill (g)—Applicability to agricultural tenancy 

(Quaere) — (Tenancy Laws — Rewa Land (Revenue 
and Tenancy) Code (1935)—Forfeiture)—Whether or 
not the principles embodied in S. Ill (g) are appli¬ 
cable to agricutural tenancy under the Rewa Tenancy 
Code. A I R 1955 NUC (Vin-Pra) 1674. 

12. Forfeiture for breach of condition, 

—S. Ill (g) — Monthly tenancy — Default of pay¬ 
ment of rent for three months — Suit for ejectment— 
Notice either under S. 100 for determination of lease 
or S. Ill (g) for forfeiture on non-payment of rent, to 
terminate the tenancy was necessary before suit was 
brought for their ejectment. See T. P. Act (1882), 
S. 105. 1964 All L J 658. 

-—Ss. Ill (g), 112 and 113 — Unauthorised altera¬ 
tions by tenant — Forfeiture — Suit for damages and 
injunction—Decree—Effect—Waiver—S. 108, 

Where the tenants substantially and materially 
•damage the leased building and caused material 
alterations in it without the consent of the lessors, 
this amounts to a breach of the implied covenants 
mentioned in clauses (m), (o) and (p) of S. 108 of 
the Transfer of Property Act, The breach of the 
conditions only makes the lease voidable and the 
forfeiture would not be complete unless and until 
the lessors give notice that they have exercised their 
■option to determine the lease under S. Ill, clause (g) 
of the Act. The forfeiture under S. Ill, clause (g) 


would be deemed to have been waived not only by 
acceptance of rent which becomes due since the for¬ 
feiture but bv the act on the part of the lessors in 
filing a suit for damages for alterations done and tor 
injunction restraining the tenants from makiDg fur¬ 
ther alterations. The act of the plaintiffs in compro¬ 
mising the suit and accepting an amount for the 
alterations in the building amounts to an act on the 
part of the lessors showing an intention to treat the 
lease as subsisting. In these circumstances and in 
view of S. 113 of the Transfer of Property Act the 
notice given under S. Ill, clause (h) must be deemed 
to have been waived with the express or implied 
consent of the persons to whom it wa» given by an 
act of the persons giving it, showing an intention to 
treat the lease as subsisting and the suit for ejectment 
instituted after the notice and having waived the 
breach by compromise in the previous suit cannot be 
maintained. 1958 All W R (HC) 679 : 1958 All L J 
574 » A I R 1959 All 33 (36) (Pt D) (Pr 15) (DB). 

-Ss. Ill (g). 114 A—Suit for ejectment on breach 

of condition — Absence of notice under S. 114-A— 
Effect. 

Determination of a lease by forfeiture on a breach 
of condition can take place only after a notice in 
writing to determine the lease had been served upon 
the lessee. 

The right to institute a suit for ejectment accrues 
only after requirements of S. 114-A have been com¬ 
plied with. The section requires that the plaintiff 
should allege in the plaint that the requirements of 
the section have been complied with. Where there is 
no evidence to show that the lease had been validly 
determined by notice as required by S. 114-A the suit 
cannot be decreed. 1954 All L J 346 : 1954 All W R 
(HC) 369 « A I R 1954 All 649 (050) (Prs 5, 6, 7). 

-S. Ill (g)—Permanent lease—Forfeiture—Condi¬ 
tion against non-transferabliity —- Effect of, on for¬ 
feiture clause. 

Broadly speaking, a permanent lease is liable, like 
any other lease to be forfeited on breach of a condi¬ 
tion which provides that on breach thereof the lessor 
may re-enter. A condition against non-transferability 
in the perpetual leases is not illegal or void and is 
binding on the parties. It has however to be care¬ 
fully examined that when a perpetual lease autho¬ 
rises the tenant to transfer the property but also 
provides for the forfeiture of the lease in case of 
some default, what is the effect of such a condition. 
AIR 1964 Andh Pra 528 (530) (Pt B) (Pr 7). 

-S. Ill (g)—Forfeiture for breach of condition as 

to payment of rent—Notice of intention to determine 
lease on forfeiture—Provision as to, does not embody 
any principle of justice, equity and good conscience 
—Lease executed prior to Act — Notice not necessary 
for forfeiture. 51 Bora L R 987 i I L R (1949) Bom 
883 i AIR 1950 Bom 123 (125, 126) (Prs 5, 6) (DB). 

-S. Ill (g)—Lease — Stipulation restraining sub¬ 
letting—Breach of—Absence of provision for re-entry 
— No forfeiture of lease. See T. P. Act (1882), S. 10. 
(1901) 65 Cal NW 1050. 

-S. Ill (g) — Forfeiture for breach of an express 

condition — S. Ill (g) does not mean that the only 
express condition contemplated by it is a condition 
to the effect that on its own breach the lessee may re¬ 
enter — Under S. 111(g) it is the condition broken 
and not the provision for re-entry which is required 
to be express. AIR 1955 NUC (Cal) 2$65 (DB). 


■Ss. Ill and 105 — Determination of tenancy — 
Non-payment of rent. 

Mere non-payment of rent does not of itself deter- 

5*2} 1920 217, Ref. AIR 

1951 Him Pra 65 (06) (Pt C) (Pr 9), 
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S. Ill — Non-payment of rent — Forfeiture — 
Absence of provision for re-entry-Effect. 

Even in casts not governed by the Transfer of 
Property Act, unless there is provision for re-entry, 
breach of condition or covenant including one 
payment of rent will not entail forfeiture. 
AlK19i4 iLah 4 ? 2; AIR 1929 Oudh 529, Ref. 1959 
MPLJ (Notes) 163. 

“ 5.'Ill (g)—Forfeiture for breach of condition— 

Covenant not 'to assign without landlords’ consent 
—rorteiture onground of breach —Co-lessees—As* 
signment by one lessee of his interest in favour of 
co-lessee -Assignment is not breach of covenant. 62 

«, a ?. b W 653 1 < 1949 > 2 Mad L J 423 i 1949 Mad 
WN814: AIR 1950 Mad 25 (26) (Pr 3) (DB). 

~ S. 11L (g)—Forfeiture on breach of condition — 
No clause as to re-entry—Effect. 

A lease deed may contain a clause that the lessee’s 
title will be extinguished on the breach of a condi¬ 
tion mentioned in the deed. But this is not sufficient 
for the purpose of enforcing forfeiture as contem¬ 
plated under S. Ill, Cl. (g). It is definitely to be 
provided that the lessor will re-enter or resume 
possession. There is no particular form for the clause 
of re-entry. But the clause or clauses in the lease- 
deed must sufficiently show that on the breach of 
the conditions the landlord reserves to himself the 
right of taking over possession. AIR 1957 Orissa 
35 (36) (Pt A) (Pr 5) (DB). 

-S. Ill (g)—Forfeiture by breach of condition— 

Prohibition to do any other business’—Strict proof. 

In order to incur the liability of forfeiture of 
tenancy, it must be held that the tenant has violated 
the condition embodied in the lease. Where one of 
the terms of a lease deed is that the lease will stand 
cancelled automatically in case the lessee does any 
other business on the property leased, then in such 
a context doiDg a business always connotes a course 
of conduct where some element of habitually and 
systematically doing a particular thing is indicated. 
Mere stray, occasional and spasmodic acts on the 
part of the lessee, even if proved, canDOt be taken to 
mean that the lessee was carrying on a business. In 
order that the lessor may be allowed the right of re¬ 
entry on the cancellation of the lease on account 
of a forfeiture clause, very strict proof is necessary. 
AIR 1955 Orissa 122 and 1908 AC 46 Rel. on. AIR 
1957 Orissa 35 (37) (Pt D) (Pr 9) (DB). 

-S. Ill—Lease — Determination of—Foreiture — 

Non-payment of rent — Perpetual tenure-Relation- 
ship of grantor and grantee — Law of forfeiture in 
absence of definite contract does not apply. AIR 1952 
Orissa 99 (106) (Pt F) (Pr 24) (DB). 

-S. Ill (e)—Landlord and Tenant — Lease in 

respect of land — Covenant in lease giving option to 
lessor to terminate lease under specified conditions— 
Nature of—No breach of rule against perpetuities — 
Heirs of lessor can enforce — Determination of lease 
according to covenant — Notice under S.'106 not 
necessary. See T. P. Act (4 of 1882),-S. 14. AIR 1962 
Pat 201 (DB). 

-S. Ill—Breach of covenant—Waiver of forfeiture 

by receipt of rent — Acceptance of rent held was not 
only condonation of breaches in the past but was a 
licence for breaches in future. See Houses and Rents 
—Delhi and Ajmer-Merwara Rent Control Act (1947), 

S. 9 (1) (b). AIR 1952 Punj 82 (DB). 

-S. Ill (g)—Suit for ejectment on ground of 

noD-payment of rent—T.P. Act not applicable at time 
suit was brought — No notice of forfeiture held was 
necessary. AIR 1955 NUC (Baj) 4030. 

-S. Ill —Tenant occupying certain portion of 

tenancy under rent note-Later he occupying portion 
of.house not included in rent note—His act cannot 


ACT (1882), S. HI. Note 12 

be regarded as breach cf any term cf tenancy-He is 
at the most a trespasser of portion uuauthorisedly 
occupied Contract Act (1872), S. 73. See Houses and 
Rents—Bombay Rents Hotel and Lodging Home Pates 
(Control) Act(1947),S. 12(2). AIR 1953 baull9 (DB). 


-S 111—No forfeiture of lease on account of non- 

payment of rent unless there is clause in deed — 
“Buta Hak” tenure — Order of Dewan held not one 
of forfeiture—Order held without jurisdiction—Order 
of Hazur confirming order held equally without juris¬ 
diction—Order held subject to scrutiny of civil Court 
fCivil P. C., S. 9). See T. P. Act (1882), S. 108(1). 
AIR 1953 Sau 94. 

;-Ss. HI (g) and 112— Condition against alienation 

in a lease—Right of re-entry not reserved to lessor — 
Breach of condition — No suit against alienee on 
ground of forfeiture—Waiver of forfeiture See T. P, 
Act (4 of 1882), S. 10. AIR 1956 Tiipura 9. 


13. Forfeiture for denial of title. 

•-S. Ill (g)—Applies to permanent tenancies. 

Permanent tenancies are withinThe rule of S. 111(g) 
aud are liable to forfeiture it there isadisclaimerof the 
tenancy or a denial of the landlord's title. Raja 
Muhammad Amir Ahmad .Khan v. Municipal Board 
Sitapur. (1965) 1 S C W R 848 : 1965 S C D 78S t 
AIR 1965 8C 1923 (1928) (Pt B) (Pr 11). 

0-S. Ill (g) — Statement by person claiming to 

have permanent and herit able interest in land, the 
land “belonged to him” and that he was “owner” of 
it—Statements held did not amount to denial of land¬ 
lord’s title — No forfeiture — F. A. No. 63 of 1950- 
Dated 7.4-1961 <A11 LB), Reversed. Raja Muhammad 
Amir Ahmed Khan v. Municipal Board, Sitapur. 
(1965) 1 S C W R 848 i 1965 SCD 788 : AIR 1965 
SC 1923 (1929, 1930) (Pt C) (Prs 14,15, 16). 

-Ss. Ill (g) and 112 — Forfeiture of lease for 

denial of title — Waiver — Tenant’s denial of lessor’s 
title — Notice before suit for ejectment is not neces¬ 
sary — Lessor does not waive forfeiture by accepting 
rent due for the period prior to denial. AIR 1955 NUC 
(Ajmer) 4418. 

-S. Ill (g) — Forfeiture of tenancy — Denial of 

title — Principles — Putting landlord to proof of hio 
title — Does not amount to denial of his title. 

The principles that govern the forfeiture of tenancy 
are firstly that the denial of the landlord’s title must 
be unequivocal. Secondly, when the landlord’s title 
is denied in writing, the writing should be construed 
as a whole without giving undue emphasis to one or 
the other part of it. Thirdly, the onus of proving 
forfeiture of tenancy rights lies on the landlord 
plaintiff and lastly, the lessee may in good faith and 
for his own protection put the transferee of his lessor 
to slrict proof of his title to the demised property 
before making payment to him. 

Held, on a consideration of written statement by the 
lessee in the previous rent suit that it could not be said 
that there was any unambiguous repudiation of the title 
so 'S to invite forfeiture ot tenancy, but the tenant 
had only put the landlord to proof of his title. AIR 
1953 All 797, Reversed.1961 All L J 644 : 1961 All 
W B (HC) 510 : ILR (1961)2 All 554. 

-S. Ill (g) — Scope and applicability — Forfei¬ 
ture of tenaocy — Denial of title of transferee of 
lessor — Lessor’s title not denied—Tenancy forfeited. 
AIR 1926 Cal 1205. Dissented. 1901 All W R (HC> 
510 : 1961 All L J 644 : ILR 11961) 2 All 554. 

-S. Ill (g) (2) - Setting up title in third person 

— What constitutes — Alleging landlord to be only 
a co sharer with another person — Effect Sec¬ 
tion 105. r 

The expression ‘setting up a title in a third person 
in S. Ill (g) (2) does no: mean setting up full title id 
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a third person or asserting that the landlord had no 
title to the property at all. The definition of lease in 
S. 105 clearly shows that the terms lease/ ‘lessor’ 
and ‘lessee* go together and in connection with a 
particular transaction would have reference only to 
the particular property covered by the lease, the 
particular person who transfers the right to enjoy 
that properly and the person who accepts the transfer 
from such a transferor. In view of these definitions, 
a lessee would be said to renounce his character as 
such when he denies either that he holds that 
property as a lessee or states that he though a lessee 
of that particular property is not a lessee from the 
person who let it out to him. Where therefore the 
lessee alleges in his written statement that the person 
from whom he has taken the lease holds only a 
partial proprietary right in the leased property and 
another person is also a co*sharer therein he states, 
in effect that the person is not his lessor and the 
lease in his favour is determined by forfeiture on 
account of his renouncing his character as lessees of 
that person by setting up a title in a third person. 
AIR 1958 All 847 (848, 849) (Pt A) (Prs 9,10.17) 
(DB). 

—S. Ill (g) — Denial of title of landlord — Mean¬ 
ing of, stated — (Words and Phrases). See Houses 
and Rents -U. P.Temporary Control of Rent and Evic¬ 
tion Act (3 of 1947), S, 3 (1). AIR 1958 All 847 (DB). 

——S. Ill (g) — Forfeiture for denial of title. 


Owner of property by will bequeathing property to 
deity — Deity by its sarbarkar suing tenant for rent— 
Tenant in his written statement stating that will was 
never executed and that plaintiff was not owner of 
property - Further assertion that sarbarkar was 
very clever man — Denial could Dot be read as mere 
omission to admit plaintiff’s title with view to putting 
him to proof of it but is disclaimer of title. AIR 1953 
All 797 (798) (Pt A) (Prs 8, 10). 

[Reversed on another point in ILR (1901) 2 All 
554]. 

-S. Ill (g) — Forfeiture for denial of title. 


If the title of the heir of the landlord is denied, 
the denial acts as a forfeiture of the tenancy, and the 
heir is entitled to eject the tenant on this ground. 
1920 Cal 1205, Dissented from. Case-law discussed. 
AIR 1953 All 797 (799) (Pt B) (Pr 11). 

[Reversed on another point in ILR (1901)2 All 554]. 

—S. Ill (g) — Forfeiture for denial of title. 


When the title of the real heir or of the origin 
lessor is denied, it certainly amounts to setting up 
title in somebody else, because the property does m 
remain in vacuum. AIR 1953 AU 797 (799) (Pt ( 
(Pr 19). 

[Reversed on another point in ILR (1901) 2 All 554 

.TT’? 8, Tenant denying landlord 

title in earlier suit — Tenant incurs forfeiture—Lane 
lord intimating that he required premises for his pe 
sonal use — Institution held intimation of intentic 
to determine lease— Notice of termination held n< 
necessary. (*5l) 1951 R D (HC) 34 : 1951 All W 
(HC) 225 : AIR 1952 All 141 (143) (Pt C) (Pr 10L 

—S. Ill (g) (2) — Disclaimer — Tenant questioi 
ing the extent of the landlord’s title. 

Courts always lean against forfeiture. 

^ disclaimer as contemplated by S. 11 
(g) (2) of the T. P, Act there must be a distinct an 
Unequivocal renunciation of the tenancy. Where th 
tenant does not set up a title to the whole of th 
Property in himself or a title to the whole in othei 
“? re |y ^ ues ; ions * he extent Of the landlord 

landlnr^K Dg , that It P i 8 ? of the titIe vested in th 
landlord, there is no disclaimer as contemplated b 

STe.1951AW B (HCm ” 0 ,0lfe “ U,e to SU ° h 


—S. Ill (g) — Forfeiture by denial of title—Know¬ 
ledge of landlord essential. 

To incur forfeiture of a lease, the denial of the 
landlord’s title must be direct and unequivocal and 
must be made to the knowledge of the landlord. 34 
Mad L J 170 : AIR 1919 Mad 1100 and AIR 192C 
Mad 250. Rel. on. Observations in AIR 1922 Mad 
290 : 38 Mad L J 275, held obiter. AIR i960 Andb 
Pra 166 (167) (Pi A) (Prs 9, 10). 

-S. Ill — Denial of title — What is—Two persons 

claiming rent — Tenant depositing rent in Bank and 
asking them to establish their rights — No denial of 
title. See Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949), S. 7 (f), 
Proviso. (1957) 2 An W R 397, 

-S. Ill (g) — Denial of title — Notice of intention 

to accept disclaimer not given by landlord — Title 
suit by laudlord as distinguished from ejectment suit, 
is maintainable AIR 1955 NUC (Assam) 2816. 

-S. Ill (g) —:Eviction for denial of title — Held 

that since there was an arrangement of tenancy and 
the tenant denied relationship of landlord and tenant 
loDg before and there was no question of adverse.- 
possession for statutory period, the tenant was liable 
to be evicted. See Civil P. C. (1908), S. 47. AIR 1955 
NUC (Assam) 2787 (DB). 


-S. Ill — Ejectment — Compromise decree giving, 

title to property — Plaintiff’s suit for ejectment of 
tenant without suit for declaration of tule is main¬ 
tainable. AIR 1953 NUC (Assam) 2045. 

——S. Ill —Jote rights — Suit by Jo'dar for eviction- 
of tenant—Plea of sale by tenant — Purchaser joined 
as defendant — Purchaser setting up higher title by 
purchase from superior landlord—Jotedar must prove- 
his title to land and show that lease in his favour is- 
valid and subsisting — Till this is proved he cannot 
eject the purchaser. AIR 1955 NUC (Assam) 1290. 


—-S. Ill (g)—Suit for ejectment of monthly tenanb 
—Defendant denying landlord’s title — Defendant 
held not entitled to notice to quit. See T. P. Act (4 of 
1882), S. 106. AIR 1951 Assam 70 (DB). 


—S. Ill (g) (2)-Denial of landlord’s title-Forfei¬ 
ture of tenancy—Tenancies governed by Bombay. 
Tenancy Act (67 of 1948) cannot be terminated on 
ground of forfeiture by disclaimer of landlord’s title- 
by tenant. See Tenancy laws—Bombay Tenancy and 
Agricultural Lands Act (67 of 1948), S. 14. 59- 
Bom L R 59. 


■Ss. Ill (g) (2); 105 — Change of character o& 
tenant—Unilateral act. 

It is well-established that it is not open to a tenant 
by any unilateral act to alter his character of a 
tenant. 186 Pun Re 1888, Ref. AIR 1951 Him Pr* 6£ 
(66) (Pt D) (Pr 10). 

—S' U 1 . (g) — Notice — Houses and Rents—M. 
Sthana Niyantran Vidhan :(15 of 1950), S. 4 (1) — 
Notice of ejectment already given — Disclaimer of 
title—No fresh notice is required. AIR 1955 NUC 
(Madh-B) 1814 (DB). 


Ss. Ill, 106 and 54 — Suit for ejectment on tho 
ground of determination of tenancy by forfeiture— 
Plaintiff alleging sale by defendant and lease back ta 
him - Defendant is entitled to deny tenancy and 
plead that sale deed was only a mortgage — If defen- 

s case is upheld suit must be dismissed. 196B 
Jab L J 605. 


Evictionof tenant - Decree under 
S. 4 (f) of M. P. Accommodation Control Act-Denial 
of landlords title—Must have been before institution- 
of suit-Denial In written statement not enough and 
not a ground for ejectment. See Houses and Rents— 
M. P. Accommodation Control Act (23 of 1955), S. 4L 
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1?61 M P L J 7 : 1961 M P C 52 : 1961 Jab L J 5 : 
ILR V I960) Msdh Pra 864. 


- S. Ill Denial of title — Suit by landlord for 
eviction of tenant-Tenant disputing landlords’title 
and alleging another person to be landlord. 

Impleading of the other person as party is not 
necessary for adjudicating upon dispute—Tenant can 
examine juch person as witness. (1963) 76 Mad L W 
79 s (1963) 2 Mad L J 251. 

-S. Ill (g) — Denial of tenancy—Denial must be 

before the suit for ejection. 

For S. Ill (g) to operate the forfeiture alleged must 
have occurred prior to the suit, so that it would be 
part of the cause of action upon which the suit was 
based. A denial of the tenancy, after the suit is insti¬ 
tuted, and a claim of independent title by prescrip¬ 
tion advanced only through the written statement 
and at no earlier stage, would not work out any such 
forfeiture of the lease. 30 Mad L J 543 : AIR 1919 
PCI. Foil. (1960) 73 Mad L W 688 : (1960) 2 Mad 
L J 351. 

-S. Ill (g) — Denial of title of lessor by lessee— 

Torfeiture and determination of lease. 


The renouncing of his character as a lessee by set¬ 
ting up a title in a third person or by claiming a title 
in himself makes the lease voidable but does not ipso 
facto put an end to the lease. The lessee is thereby 
exposed to the risk of forfeiting his lease and the 
lessor is given the right if he so elects to determine 
the lease. There is, therefore, no determination of 
lease by forfeiture unless and until the lessor gives 
notice that be has exercised the option to determine 
the lease. ILR (1954) Nag 634 : 1954 Nag L J 573 : 
AIR 1954 Nag 328 (329) (Pt A) (Pr 6) (DB). 

#-S. Ill—Jus tertii—Plea of—(C. P. Code (1908), 

S. 11)—Per Hidayatullah J. 

While a plea of jus tertii can effectively be taken in 
suit for ejectment, jus tertii is no defence, unless the 
defendant can show that the act complained of was 
done by the authority of the true owner. 

Subsequent events are not notice to afford one of 
the parties the advantage of a jus tertii unless the 
third party comes forward and accepts the claim. 
Chhotekhan v. Ubedulla. 1953 N L J 254 : ILR 
(1953) Nag 702 : AIR 1953 Nag 361 (363) (Pt E) 
<Pr5) (FB). 

—S. Ill (g)—Forfeiture for denial of title. 

To entitle the plaintiff to a decree for ejectment on 
the ground of determination of the tenancy by forfei¬ 
ture, there must be both disclaimer and manifestation 
of intention to determine the lease and these must be 
prior to the institution of the suit. Further, the case 
of forfeiture cannot be considered unless it was set up 
in the plaint. 

If the defendant does not set up a title in a third 
person or claims a title in himself but simply denies 
the title of the plaintiff who is not the lessor but 
claims as heir to the lessor, there is no disclaimer. 
1953 Nag L J 497 « ILR (1953) Nag 932 s AIR 1953 
Nag 353 (355) (Pt A) (Prs 0, 7, 9) (DB). 

-S. Ill (g) and (h)—Repudiation of title of lessor 

—Sufficient notice under Cl. (h)—Case on facts. AIR 
1955 N U C (Orissa) 979 (DB). 

-S. Ill — Underraiyat with occupancy status— 

Heritability — Cuitom not established — His heir is 
trespasser and liable to be ejected. 

It is well settled that the interest of an under-raiyat 
(dar raijati interest) with occupancy status is not 
heritable under the law though it may be heritable 
by custom. Where in a suit for eviction the defence 
was that the defendants had acquired permanent oc¬ 
cupancy righ's in the disputed lands from their father 
•who had acquired those rights by prescription, and 


both the Courts below concurrently held that the 
custom of heritability was not established, the status 
ot the defendants was nothing more than that of a 
trespasser and they were liable to be ejected. AIR 
1930 Pat 502 and AIR 1930 Pat 384. Foil. 1963 
B L J R 623 : AIR 1964 Pat 31 (32) (Pt A) (Pr 6) 
(DB). 

——-S. Ill (g)—Chandna holding—Transfer by tenant 
without landlord s consent — Xo abandonment of 
holding or repudiation of landlord's title by tenant- 
Landlord is not entitled to obtain decree for posses¬ 
sion. See Tenancy Laws — Bihar Tenancy Act (8 of 
1885), S 44. AIR 1953 Pat 199 (DB). 


-S. Ill (g)—Scope — Denial ol landlord's title— 

—Notice to quit—Omission to sue to eject — Suit for 
rent only—Fresh denial of title in suit—Fresh suit to 
eject on ground of disclaimer—Maintainability with¬ 
out fresh ; notice—Waiver. 

Where a tenant denies his landlord’s title and the 
latter determines the tenancy by a notice to quit, but 
does not sue for ejectment and sues only for rent and 
gets a decree, but in the course of that suit the tenant 
again denies the landlord’s title, a fresh notice to de¬ 
termine the tenancy is essential in order to entitle the 
landlord to sue the tenant for ejectment. A fresh 
notice of his intention to determine the tenamw 
should be given, and the landlord cac not take ad¬ 
vantage of the previous notice, as he has waived the 
same by omitting to sue to eject the tenant on the 
ground of the prior disclaimer. AIR 1951 Pat 190 
(193) (Pt A) (Pr 8) (DB).. 

-Ss. Ill (g) and 117 — Suit for possession of agri¬ 
cultural land on the ground that the tenancy had 
been forfeited by the tenants by their denial of the 
plaintiff’s title as landlord — Suit is not liable to fail 
for want of notice to tenants of landlord’s intention 
to exercise his right of forfeiture. AIR 1953 S C 228, 
(1953) 1 ML J 715: AIR 1919 Mad 897. 35 M L J 
129, Rel. on. 66 Puni L R 231: ILR (1964) 1 Punj 
616: AIR 1964 Punj 449 (450) (Pt A) (Pr 5) (DB). 

-Ss. Ill (g) and 117 — Tenant sticking to his 

original tenancy and merely questioning the validity 
of the alleged transfer made by the landlord in 
favour of his son — It does not amount to a repudia¬ 
tion of the landlord’s title which entails a forfeiture 
of the tenancy. A I R 1920 Cal 1205; 12 C W N 587, 
Rel. on; AIR 1953 AH 797, Distinguished. 66 Pun 
L R 231 :1 L R (1964) 1 Punj 616 : A I R 1964 Punj 
449 (450) (Pt B) (Pr 10) (DB). 

-S. Ill (g) — Forfeiture of tenancy for denial of 

title — Averments in plaint that defendants denied 
title of landlord by refusing to pay rent — Averments 
not denied definitely by defendants but adverse title 
set up in themselves — Held that there was denial of 
title and forfeiture of tenancy. 65 Pun L R 1057 » 
AIR 1904 Punj 298 (299) (Prs 5, 6). 

-S. Ill — Payment of rent to superior landlord — 

Does not absolve tenant from liability to immediate 
landlord—Estoppel. jSee Evidence Act (1872), S. 110. 
AIR 1959 Punj 564. 


-Ss. Ill (g), 117 - Agricultural land - Tenant 
udiatiDg tenancy by claiming title in hiroselt 
feiture of tenancy—Rule of equity—Punjab Laws 
(1872), S. 6. 

n the absence of any law, usage or custoni-to the 
itrary, the principles of Chapter V of the Transfer 
Property Act are applicable to leases for agn- 
tural purposes as rules of justice, equity and gooa 
.science. Therefore tenancy ot agricultural land is 
Feited by repudiation by the tenant of the t 011300 ^ 
claiming in himself the title to the land. A 

l 9 Mad 12; AIR 1948 Mad 275, Rel. on. AIR 
nj 52 (53) (Pt B) (Prs 6, 7). 
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—S. Ill (g) — Restoration of evacuee property to 
owner—Lessee of property from the Custodian deem¬ 
ed a tenant of owner — Denial of title by a tenant 
when entitles landlord to possession, pointed out. 
See Administration of Evacuee Property Act (1950), 
S. 10 (3). 1963 Raj L W 619. 

-S. Ill (g) — Waiver of forfeiture—Termination 

of tenancy by denial of title of landlord — Notice 
indicating positive intention of landlord to exercise 
right of ejectment—Acceptance of rent till termina¬ 
tion of tenancy does not amount to waiver. See 
Transfer of Property Act (1882), S. 112. IL R (1962) 
12 Raj 172. 

-S. Ill (g) — Applicability—Permanent construc¬ 
tions on land by occupant — Plaintiff not accepting 
them as tenant — Occupant also not contending that 
they were tenants — Occupants held were liable to 
ejectment — There was no question of forfeiture. 
See T. P. Act (1882), S. 106. AIR 1957 Tripura 8. 


14. Notice of intention to determine lease on 
forfeiture. 

# —S. Ill — Joint tenancy — Notice to determine 
lease to one of the joint tenants sufficient — Suit for 
ejectment against one of the tenants also good. See 
T. P. Act (4 of 1882), S. 100. AIR 1963 S C 468. 

# —S. Ill (g) — Notice of intention to determine 
lease on forfeiture. 

The provision in S. Ill (g) as to notice in writing 
as a preliminary to a suit lor ejectment based on for¬ 
feiture of a lease is not based on any principle of 
justice, equity or good conscience and cannot govern 
leases made prior to the coming into force of the 
Transfer of Property Act, 1882, or to leases executed 
prior to 1st April, 1930. The rights and obligations 
under those leases have to be determined according 
to the rules of law prevailing at the time and the 
■only rule applicable seems to be that a tenant cannot 
by his unilateral act and by his own wrong determine 
the lease unless the lessor gives an indication by some 
unequivocal expression of intention on his part of 
taking advantage of the breach. 

The_ statement in A I R 1948 Mad 275 (FA) that 
Ss. 105 to 110 of the Transfer of Property Act are 
founded upon principles of reason and equity cannot 
be accepted either as correct or precise. Of course, 
to the extent that those sections of the Act give 
statutory recognition to principles »of Justice, equity 
and good conscience they are applicable also to cases 
not governed by the Act. (1940) 2 Mad L J 229; 
AIR 1947 Mad 68; 231 Ind Cas 276 and ILR 1951 
Bom 293; A I R 1951 Bom 283; 52 Bom L R 909, 
®i!* N an *deo Lokman Ladhi v. Narmadabai, 
306 ! 1953 S C A 517 : 1953 Mad W N 

1 (l? 53) 1 M L J 715 t 55 BimL R 517 t 55 Pun 
f * SJ2 ■ 1953 SCR 1009 ; AIR 1953 S C 228 (230 
to 232)(Pt A)(Prsl7, 20, 23). 

—7? I** ~ Notice determining tenancy — Person 
entitled to — Tenant migrating to Pakistan-Defen- 
daot occupying premises with consent and permission 
of landlord — Coming into force of E. P. Evacuee 
(Administration of Property) Act, 1947 — Landlord 
giving notice subsequently to defendant terminating 
his tenancy for non-payment of rent—Landlord held 
was within his right to determine the defendant’s 
tenancy and to seek his ejectment under ordinary 

lawiuifr Se . 0 T.P. Act (18821,.S.106. AIR 
1955 N U C (Ajmer) 4735. 

—-Ss. Ill (g), 114-A — Notice to whom to be given 
— These sections require notice to the tenant and no 
notice is to be given to an assignee of a part of the 
lessee s interest. I L R (1961) 13 Assam 101» A I R 
1961 Assam 70 (72) (Pt D) (Pr 0) (DB). 


-Ss. Ill (g), 114 A — Combined notice under two 

sections — There is no bar under the Act to combine 
the two notices in one. ILR (1961) 13 Assam 101 1 
AIR 1961 Assam 70 (72) (Pt E) (Pr 6) (DB). 

-Ss. Ill (g) and 109; — Notice of intention to de¬ 
termine lease on forfeiture due to disclaimer of title, 
not given — Landlord cannot depend on forfeiture 
under S. 111 (g). AIR 1955 N U C (Assam) 2816. 

-S. Ill (g) — Forfeiture of lease — Proper notice 

contemplated by lease should be given. AIR 1955 
N U C (Bom) 5321 (DB). 

-S. Ill (g) — Provision for re-entry for breach of 

condition against alienation contained iQ fCabuliyat 
attached to lease—Breach of condition—Notice under 
S. Ill (g) not given—Decree for possession cannot be 
passed. See Transfer of Proprrty Act (1882), S. 100. 
AIR 1960 Cal 40. 


-S. Ill (g)-Determination of lease by forfeiture 

-Notice-S. 106. 

Where the lease deed clearly stipulated that in 
case of default for three consecutive months in pay¬ 
ment of rent, the lessee would be liable to vacate the 
premises and the lessor would be entitled to termi¬ 
nate the lease and exercise the right of re-entry and 
the notice served on the lessee stated that as tenant- 
defendant had neglected to pay rent from October, 
1950, that is for more than three consecutive months, 
the landlord ‘hereby forfeits and terminates the lease* 
and that the tenant was ‘to quit, vacate and deliver 
peaceful possession’ of the premises to the landlord 
on the expiry of June, 1951. 

Held, that the notice was one under S. Ill (g) and 
not under S 100, T. P. Act, and it fully satisfied the 
requirements of S. Ill (g). There was therefore a 
valid determination of the lease. 62 Cal VV N 753 t 
(1958) 1 Cal L J 110 i ILR (1959) 1 Cal 671» A I R 
1958 Cal 428 (429) (Pt A) (Pr 5) (DB). 

-S. Ill (g) — Service tenure — Suit for possession 

by landlord in 1925 returned for presentation to pro¬ 
per Court—Suit for resumption of land again brought 
in 1944—Determination ot tenancy—Adverse posses¬ 
sion—Suit barred by—Notice to forfeit tenancy held 
necessary—Determination of licence—(Easements Act 
(1882), S. 02) — (Landlord and tenant — Forfeiture of 
tenancy)—(Adverse possession)—(Easements—Termi¬ 
nation of licence.) See Limitation Act (19J8), Art. 144. 
A I R 1956 Cal 79 (DB). 


-S. Ill—Notice to quit—Time of commencement 

of tenancy or period of tenancy not mentioned — 
Notice is not valid. See T. P. Act (4 of 1882), S. 100. 
(I960) 73 Mad L W 688 i (I960) 2 Mad L J 351. 


•Ss. Ill (g) and 114.A — Two separate notices —• 
Necessity. 

Two notices in writing, namely, one under S. Ill 
(g) and one under S. 114-A are not necessary. Sec¬ 
tion 114-A was added by an amendment of 1929 and 
must be deemed to have specified the nature of the 
notice required under S. Ill (g). 1952 Mad W N 
871 1 (1952) 2 Mad L J 758 i 66 Mad L W 1079 • 
ILR (1953) Mad 015; AIR 1953 Mad 313 (315) (Pt A) 
(Pr 7) (DB). 

——S. Ill (g)—Defendant-tenant not raising plea of 
want of notice — Plea cannot be allowed to ba raised 
in appeal for first time. See Civil P. C. (1908). O. 0, 
R. 0. AIR 1965 Pat 156 (DB). 


” Ss. Ill (g) and 114 - Forfeiture—Notice—Neces¬ 
sity — Provision for automatic forfeiture on non¬ 
payment of rent—Legality. 

The Provision as to notice by the lessor has been 
inserted in S. Ill (g) for the benefit of the lessee and 
is a protective stipulation which cannot be set at 
nought by the contract entered into between the 
parties; and construing the provisions of S. Ill (g) in 
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the context of the English principle of equity em¬ 
bodied in S 114 of the Act that a forfeiture clause for 
non-payment of rent is merely security for the rent, 
the provision as to notice contained in the section can- 
not be waived by the act of parties. There is, there¬ 
fore, no forfeiture of lease where the finding of fact 
is that a notice has not been given by the lessor to 
the lessee of the forfeiture of the tenancy for non¬ 
payment of rent even though an express term in the 
registered lease provides tor an automatic forfeiture 
on non-payment of rent. I960 Pat L R lid : 1960 
B L I R 560 : ILR 39 Pat 603 : A I R 1960 Pat 525 
(526) (Pr 3) (DB), 


15. Re-entry on forfeiture. 

-S 111 (g)—Forfeiture for breach of express con¬ 
dition for payment of rent — Lessor’s re-entry after 
notice to the lessee and lessor’s possession thereafter 
are not unlawful. ILR (1960) 2 Cal 167. 

-Ss. Ill (g), 114A — Suit by dispossessed lessee 

to recover possession from lessor who has re-entered 
upon forfeiture—S. 114A not applicable—S. Ill (g) is 
applicable—Notice expressing intention to determine 
lease and re-enter is sufficient compliance. See T. P. 
Act (1882), S. 114A. ILR (I960) 2 Cal 167. 


-S. Ill (g) — Forfeiture — Lessor re-enters upon 

lessee’s failure to pay rent—Large sum due by lessee 
for arrears of rent—Lessee cannot be relieved against 
forfeiture. 

In a case where the lessee has failed to pay rent 
amounting to thousands of rupees and has further 
defaulted in payment of taxes aud in keeping the 
premises in good and substantial repair and condition, 
he cannot be relieved against forfeiture, which is a 
discretionary relief which equity grants. (1895) C D 
581, Ref. ILR (1960) 2 Cal 167. 

——S. Ill—No ejectment without right of re-entry. 

The rule that there will be no ejectment of the 
transferee of the lessee, in the absence of a provision 
of a right of re-enty or equivalent provision applies 
to leases before the Transfer of Property Act, as a 
rule of justice, equity and good conscience. 93 Cal 
L J 219: ILR (1956) 2 Cal 107 i A I R 1954 Cal 541 
(542) (Pt B) (Pr 4) (DB). 

H-S. Ill (g) — Applicability — Wtsidari Rules. 

F. 25—On failure to observe ‘condition’ of lease, land 
to be 'liable to resumption’ by lessor—Lessor's right 
to re-enter. 

The words 'liable to resumption’ in R. 25 of the 
Wasidari Rules connote that after the lessee commits 
a breach of the terms of the lease, the lessor (i.e., the 
State Government) is entitled to resume the property, 
i.e., to re-enter the property and take possession of 
it. It is well settled that a lessor while enforcing his 
right of forfeiture has every right to take possession 
of the premises without his having to resort to Court 
to obtain an order for possession provided it is done 
peaceably and without actual resistance. (S) A I R 
1955 Cal 001 Foil. Bhagat Rajinder Kumar Sawhney 
v State of J and K. AIR 1961 J and K 50 (51) 
(Pt A) (Pr 2) (FB). 


16. Clause (h) — Nolice to quit or determine 

the lease. 

•S. Ill (h) — Termination of tenancy — Notice— 

• . . . 1 1 _ . 1 1 _ /« AMHAAai* /V * 


otice terminating tenancy and demanding arrears of 
>ut is not invalid — Legal notice does not become 
legal because it contains superfluous matter. See 
. P. Act (1882), S. 100. A I R 1963 All 581 (DB) 
[Overruled on another point in A I R 1967 All 1J. 

_S. Ill (h)—Lea'e from month to month—Notice 

- Construction — Use of present tense in notice as 
your tenancy is terminated” and not “your tenancy 


is terminated to-day” does not mean that landlord i* 
terminating the tenancy in presenti. See T. P. Act 
(1882), S. 100 (U. P.) A I R 1963 All 581 (DB). 

[Overruled an another point in AIR 1907 All 1.] 

--8. Ill (h)—Lease from mouth to month—Termi¬ 
nation—Notice—Essentials indicated. See T. P. Act 
(1882), S. 100 (U. P.). AIR 1963 All 581 (DB). 

[Overruled on another point in AIR 1907 All 1]. 

-S. Ill — Notice to determine tenancy and notice 

to quit — Distinction pointed out. See Transfer of 
Properly Act (1882), S. 100. AIR 1958 All 729 (DB). 

-S. Ill (h)—‘Notice to quit’—Notice by landlord 

to vacate rented property is notice to quit. See Trans¬ 
fer of Property Act (1882), S. 100. AIR 1958 All 729 
(DB). 


-S 111 (h)—Monthly tenancy—Ejection of tenant 

—Restrictions imposed by special law — Landlord’s 
right under general law — Houses and Rents—U. P. 
(Temporary) Control of Rent and Eviction Act (3 of 
1947), S. 3 (a). 

The general law permits the ejectment of a tenant 
after giving him 15 days notice terminable with the 
month of the tenancy. But the special law, namely 
the U. P. (Temporary) Control of Rent and Eviction 
Act, .1947, has imposed certain conditions upon the 
exercise of that right one amongst them beiDg that 
the tenant should make a wilful default in the piy- 
ment of rent within one month of the service of 
notice of demand. Where, however, the tenant makes 
such default the parties would be reltgated to the 
general law and according to the general law th6 
landlord would be entitled to evict the tenant after 
giving the requisite notice. Landlord’s suit after 
giving such notice under the general law is com¬ 
petent even though the tenant tenders thereafter the 
whole rent due. (’51) 1951 All W R (H C) 197 : 
1951 All L J 331 : AIR 1952 All 579 (579, 580) 
(Pt A) (Pr 3). 

-S. Ill (h) — Powers under — Antecedent notice 

to quit not a pre-condition — S. Ill (h), T. P. Act 
Dot applicable. See Houses and Rents — Hyderabad 
Houses (R^rt Eviction and Lease) Control Act (20 or 
1954). 1960 Andh L T 40. 

-S. Ill (h)-Notice to quit-Waiver-If landlord 

accepted rent for seven months successively for 
period after DOtice to quit, circumstances go to 
show that he intended to treat terminated teoaoRY 
as continuing. See T. P. Act (4 of 1882), S. 100. 
AIR 1959 Andh Pra 346 (DB). 


—S. Ill (h) — Notice to quit — Effect on under- 
ase. 

A valid notice to quit determines not only the 
iginal demise but any under-lease which the tenant 
ight have made. (1959) 63 Cal W N 192. 

—S. Ill (h) — Notice to quit sent by registered 
)St : — Sufficiency — Notice shall be deemed to be 
lected—(General Clauses Act (1897), S. 27). 

A soon as it is proved that the letter containing 
ie notice to quit is properly addressed, prepaid and 
jsted by registered post, service shall, under 
eneral Clauses Act, be deemed to be effected. This 
eemiDg’ has been held to amount to a presumption, 
hich, unless rebutted, would prove the fact ot 
rvice. Even if, therefore, the actual refusal by the 
Idressee is not proved, service of the not'ee may well 
> held to be proved. ^2 Cal \Y N 193 : ILR ( 

Cal 150 s AIR 1958 Cal 251 (252) (Pt A) (Pr 3) 


-S. Ill (h) —Notice to quit sent by registered 
;t — Notice returned with endorsement ‘refused— 
•sumptions available indicated. See Evidence Act 
172), S. 114. AIR 1958 Cal 251 (DB). 


685 


TRANSFER OF PROPERTY ACT (18S2), S. Ill, Note 10 


-S. Ill (h) — Tenant holding over—Termination 

of tenancy — Notice to quit — Tenancy when termi¬ 
nated indicated. See T. P. Act (1882), S. 110. AIR 
1957 Cal 649 (DB). 

-S. Ill—Notice to quit—Limited company tenant 

— Notice to person who was managing director — 
Notice treated as notice to company — Notice held 
valid notice on company tenant. 

Each case must be takeu by itself and one decision 
on the meaning of a notice to quit in one context 
does not afford much guidance for interpretation of 
a notice in different words in a different context. It 
is necessary to look at the intention of the landlord, 
and when language is used which leaves the effect 
of the notice opea to doubt, the rule of construction 
is to make it sensible and not insensible. Where 
instead of addressing thequit notice to a limited com¬ 
pany which was the tenant it was addressed to a 
person who was the managing director himself and 
the name of the company was written after the name 
of the managing director with a "Limited" appended 
after the name, and the notice was treated by the 
addressee and the company as a notice to the com¬ 
pany itself. 

Held that the notice was valid notice to the tenant. 
<1940) 1 K B 280, 45 I A 222, (1900) 1 Q B 23, Re!, on. 
1897 A C 22; 8 East 227, Ref. (’52) 89 Cal L J 127 : 
ILR (1954) 2 Cal 75 : AIR 1953 Cal 160 (160 to 
164) (PtE)(Prs 21, 23,27, 28, 29). 

-Ss. Ill (h). 114 — Scope — Suit for ejectment on 

ground of non payment of rent — Relief against for. 
teiture under S. 114, T. P. Act, is available only 
when lease is determined under cl. (g), of S. Ill and 
not where it is determined under cl. (h) of that 
section. See Houses and Rents—Bombay Rents, Hotel 
and Lodging House (Control) Act (07 of 1947), 
S. 12(1). AIR 1964 Guj 9 (OB). 

[Overruled on another point in AIR 1907 SC 1078]. 


-S- 111 (h):— Acceptance of rent is ordinarily a 

strong circumstance to draw an inference that notice 
to quit has been waived—But that by itself is not 
sufficient to show waiver —Intention to treat lease as 
subsisting is essential, See T. P. Act (1882), S. 113. 
AIR I960 Madh Pra 192 (DB). 

-S Ill (h)—Notice to quit — Waiver of —Giving 

second notice — Tenancy after waiver is not fresh 
tenancy but is the same old tenancy that existed 
before. See T. P. Act (18S2), S, 113. AIR 1960 Madh 
Pra 192 (DB). 

-Ss. Ill, 116 and 113 — Applicability of S. 116- 

Conditions for— Determination of lease by notice to 
quit —Waiver of such notice — Section 116 will not 
apply; 1953 Nag L J Short Note No. 24 4 and AIR 1959 
Bom 292. Dissented from. See T. P. Act (4 of 1882), 
S. lid. AIR I960 Madh Pra 192 (DB). 

——S. Ill (h)—Notice to quit—Waiver of— Accept¬ 
ance of rent when amounts to waiver — Act showing 
landlord’s intention to treat lease as subsisting is 
necessary. See T. P. Act (1882), S. Il3. AIR I960 
Madh Pra 16. 

-S. Ill (h)—Lease terminated by notice — Land¬ 
lord refusing to take possession — Continuance of 
lease. 

When the lease .has been terminated by a valid 
notice as provided for under S. Ill and when posses¬ 
sion has been offered and the landlord had refused to 
take possession it cannot be held that the lease would 
still contioue in favour of the landlord. 65 Mad L W 
1215 : (’52) 1952-1 Mad L J 459 : AIR 1953 Mad 990 
(997) (Pt A) (Pr 5). 

-S. Ill (h)—Loss caused to landlord — Landlord 

cannot challenge notice or termination of agency but 
must sue for ddtnages for wilful negligence of tenant. 
See T. P. Act (4 of 1382), S. 108 (m). A I tt 1953 Mad 


S. Ill (h) — Waiver of notice to quit — What 
constitutes—Suit for ejectment—Landlord receiving 
•rent after institution of suit — Suit not withdrawn 
—Action on part of landlord does not amount to 
,Ty?oo°* notice under S. Ill (h). See T. P. Act 
<4 of 1882), S. 113. AIR 1962 J & K 2 (DB). 

j—-S 111 (h)—Notice to quit need not mention any 
breach committed by the tenant-Notice mentioning 
a breach committed by tenant not invalid. See Trans? 

*2 of Property Act (l882)i s# 1O0> 1963 MPLJ 

(Notes) 44. 

~ S, 111 (h) — Quit notice must give fifteen days’ 
time and must expire with the end of tenancy month 
—Month of tenancy may be very well different from 

the month according to which rent is realised. See 
T. P. Act (1882), S. lOo. 1903 MPLJ (Notes) 42. 

—S. m -. Ejectment sought under S. Ill (h) — 

I iVr air 59, 0 T ‘ p - Act 14 of 1882 »' 

0Q , ex P Iry of lease-Date of termination 

™nfh Wr?~ Tenan 1 K r , 0CeiviQ g notice more than a 
month before expiry — Notice is valid. See Transfer 

of Property Act (4 of 1882), S. 108. 1961 Jab L J 311. 

■~. Ss ’ a “ d H3 — Waiver of notice — It is a 

° it i ate S l ‘fffreement between landlord and 
r If landlord l* as not agreed to revive tenancy 
J is no *.aiver of notice - Mere acceptance of 
!?t°d ^nl^ £ ed hy tenant does not amount to waiver 
^ ^ 124 and AIR 1953 All 745, Dist • AIR 
Nag 219, AIR 1954 Cal 460 and S A. No 1*89 ol 
1955, dated 24-9-1958, Eel. on. 1961 MPLJ (Notes) 


-S. Ill (h)-Civil P. C. (1908), S. 115—New point 

—Contention whether landlord has terminated con¬ 
tractual tenancy of petitioner — Contention can be 
raised in revision. See Civil P. C. (1908), S. 115. 
(1964) 1 Mys L J 8. 

-S. Ill (h)—Determination of tenancy — Failure 

to pay rent-:— Notice calling upon tenant to :hand 
oyer possession—No notice to determine tenancy, 

A notice issued to the tenant calling upon him to 
hand over possession since he has tailed to pay the 
rent is not a notice whereby the tenancy is determi¬ 
ned under S. Ill (h). (1964) l Mys L J 8. 

S. Ill—Notice for determination of lease—Muni¬ 
cipality is not out side the provisions of T. P. Act— 
It it has granted a lease, notice must be given before 
the same caa.be terminated, See Easements Act (1882). 
S. 60. AIR 1954 Mys 89. ' 

-Ss. Ill (h), 106— Monthly tenancy ending with 

last day of calendar month — Notice to vacate on 1st 
of next month—Validity. 

A notice to quit on a day which is a periodical 
recurrence of the day on which the tenancy began is 
not ineffective. 

, where a monthly tenancy commenced from 
the 1st of the month and ended with 30th or 31st of 
each month as the case may be, and the tenant was 
asked by 15 days notice to vacate on 1st February. 

«i? eld ic l 5 at ,he , notic ® terminated the tenancy by 
giving 15 days notice ending with the calendar month 

t! } e * enanCy - Since tta tenant was entitled to 
remain in possession till the midnight of the 31st 

January, he was naturally asked to vacate the ore 
^e fol owing <fay. This was obv ousl^ 
concession to the tenant. The notice was, therefore' 
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Dot invalid. 1955 Na; L J 755 j ILR (1956) Nag 13 1 
AIR 1956 Nag 125 (127) (Pt C) (Prs 7, 8). 

-S. Ill (h) — Waiver of notice to quit did not 

depend upon election of any party but upon consent 
of both. See T. P. Act (4 of 1882), S. 113. AIR 1956 
Nag 125. 

-S. Ill (h)—Act showing an intention to treat the 

lease as subsisting—Waiver of notice to quit—Accept- 
ance of rent as such for period subsequent to notice 
— Crea’ion of new tenancy. See T. P. Act (1882), 

S. 113. AIR 1955 NUC (Orissa) 1853. 

-S. Ill (b) — Repudiation of title of lessor—Suffi¬ 
cient notice under Cl. (h)’— Case on facts. See T. P. 
Act (1SS2), S. Ill (g). AIR 1955 NUC (Orissa) 979 
(DB). 

-Ss. Ill (h), 106—Applicability—Tenaney-at-will 

—Notice to quit — Necessity — Tenant in possession 
for long time and putting up building paying 
uniform annual rent—Right of. 

It is not the law that in the case of every tenancy- 
at- will the landlord can straightaway re enter without 
even making a demand for possession. Even in the case 
of a tenancy-at-will, a.notice to quit is necessary before 
determining the tenancy, in the absence of a contract 
to the contrary where the tenant has put up a dwell¬ 
ing house and has been proved to have remained in 
possession continuously for about 70 years, paying a 
uniform annual rent, the tenancy cannot be determi¬ 
ned without a proper and reasonable notice being 
served on him. 18 Cut LT 117 : AIR 1951 Orissa 262 
(265) (Pt G) (Pr 10). 

—— S. Ill (h)—Notice to quit—Validity-Notice not 
signed by lessor or his agent—Sufficiency. 

A notice to quit which is served on the lessee, but 
which is not signed either by the lessor or by his 
agent, is not a proper or valid notice and is of no 
effect; no value can be attached to the same. 18 Cut 
L T 117 i AIR 1951 Orissa 262, 

-S. Ill (h)—Lease — Demised property occupied 

by trespasser — Tenant determining lease by giving 
notice to landlord under S. Ill (h)—Tenant also serv¬ 
ing notice on trespasser — Failure of tenant to hand 
over possession to landlord—Suit by landlord against 
tenant to recover damages for use and Occupation- 
Landlord is not entitled to recover damages. See 

T. P. Act (1882), S. 108J(q). AIR 1959 Pat 139 (DB). 

[Overruled on another point in AIR 1965 Pat 374.] 

-Ss. Ill (b) and 113 — Distillery licence contain¬ 
ing condition for determining licence by Excise autho¬ 
rities on notice — Notice kept in abeyance for some 
years — Its subsequent revival with shorter notice 
period is illegal — Principle of Ss. 111(h) and S. 113 
of T. P. Act is applicable. See Punjab Excise Act (1 of 
1914), S. 21(b). AIR 1965 PudJ 217 (DB). 

-S. Ill (h)—Tenancy Laws — Travancore Hold¬ 
ings Stay of Eviction Proceedings Act (2L of 1124), 
(as amended by Act 8 of 1950), S. 4 — Tenant hold¬ 
ing over after determination of tenancy — His liabi¬ 
lity to surrender holding and to pay mesne profits. 

Ordinarily when a tenant unlawfully withholds 
possession of the holding from the landlord after the 
tenancy is determined, the landlord can be allowed 
to recover mesne profits instead of the rent he was 
till then entitled to receive. But as by virtue of the 
provisions of the Travancore Holdings (Stay of Evic¬ 
tion Proceedings) Act, 1124, M. E., as amended by 
Act 8 of 1950, it even after a decree for surrender 
the landlord cannot recover possession unless the 
tenant entails forfeiture in terms of proviso (a) to 
S. 4 of Act 8 of 1950, then in a suit for eviction it 
will be illogical and unsound to make the tenant 
liable for mesne profits. In such a case the plaintiff 
will only be entitled to recover rent from the defen¬ 


dant at the specified rate and not mesne profits. 1955 
Ker L T 622 : I L R (1955) Trav-Co 1016 : AIR 1950 
Tray.Co 86 (87) (Prs 2, 3) (DB). 


17. Lease and Rent Control Legislation. 

• —Ss. Ill (g), 100, 113 — M. P. Accommodation 
Control Act (1955), Ss. 4 (a), (g), (h), (j), (k), 5-M. P. 
Accommodation Control Act, 41 of 1961, Ss. 4, 10, 
17 — P’s tenant, D in arrears of r9nt for one year — P 
serving notice on D on April 11, 1959 requiring him 
to pay arrears within one month and calling upon 
him to vacate premises by April 30, 1959—D sending 
cheque on June 25, 1959, for arrears of rent, and also 
rent due up to June end — P accepting cheque and 
cashing it—P again giving notice to D on July 9,1959- 
requiring him to vacate by end of July 1959—D fail, 
ing to vacate — P filing suit for eviction of D on basis 
of notice dated July 9, 1959 — Notice dated April 11, 
1959 held ineffective—P’s suit for eviction on basis of 
notice dated July 9, 1959, held competent — Sections 
16, 17 of M. P. Act 41 of 19QL and S. 113 of T. P. Act 
held inapplicable — P held not to have waived right 
to sue for eviction. See Houses and Rents — M.P. 
Accommodation Control Act (23 of 1955), S. 4(a). AIR 
1965 S C 101. 

# —S. Ill — Houses !and Rents — Bombay Rents 
(Hotel and Lodging House Rates) (Control) Act (57 
of 1947), S. 12—Scope and object — Section operates 
against landlord only after contractual tenancy is- 
determined in accordance with S. Ill, T. P. Act — 
Suit for recovery of possession under S. 12 — Not 
maintainable unless tenancy is determined and notice 
under S. 12(2) is served. See Houses and Rents — 
Bombay Rents (Hotel and Lodging House Rates) 
Control) Act (57 of 1947), S. 12, AIR 1963 S C 120. 


—S. Ill—Rights of Landlord — Delhi and Ajmer- 
Merwara Rent Control Act (19 of 1947), S. 9(1). 

Section 9 (1) only further restricts the right of a 
landlord to eject his tenant. It does not confer any 
right on the landlord. The landlord will in addition, 
to establishing his right to a decree for ejectment 
under the general law have to comply with provi¬ 
sions of Act (19 of 1947). AIR 1955 NUC (Ajmer) 
321. 


• —S. Ill — Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 14, 31, 29-Landlord ter¬ 
minating tenancy under S. 31 — Subsequent applica¬ 
tion under S. 29, read with S. 14 is not untenable. 
See Tenancy Laws — Bombay Tenancy and Agricul¬ 
tural Lands Act (67 of 1948), S. 14. AIR 1963 Bom 79 
(FB). 


—S. Ill — Expression 'lawfully determined’ in 
1312) of VV. B. Rent Control Act (1950) means 
termination of tenancy under S. llL '1- F• Act as 
ill as withdrawal of statutory protection aliorded 
der S. 12(1) of Rent Control Act. See Houses and 
nts — West Bengal Premises Rent Control (Tem- 
rary Provisions) Act (17 of 1950), S. 13(2). AIR 
55 Cal 226 (DB). 

-S. Ill—Houses and Rents-Bombay Rents Hotel 
d Lodging House Rates (Control) Act, S. 12 len- 
cy determined otherwise than by forfeiture 
nant seeking protection from eviction must bring 
; case within four corners of Act — Court has no 
icretion to give relief against eviction apart from 
^visions of Act. See. Houses and Rents-Bombay 
nts Hotel and Lodging House Rates.(Control) Act, 
12. (1962) 3 Guj L R 529. 

-S. Ill—Hyderabad Transfer of Property Act, 
93 — Applicability — Notice to quit Necessity 
case of ejectment under Rent Control Order. 

rhe provision relating to notice to quit under S. 93, 
fderabad Transfer of Property Act, w inapplicable 
cases of ejectment under the. Rent Control Order 



TRANSFER OF PROPERTY ACT (1882), S. Ill, Note 10 68? 


and it is not therefore necessary for a landlord, wish¬ 
ing to proceed under the Order, to issue a notice to 
quit under the Transfer of Property Act, before com¬ 
mencing ejectment proceedings under the Rent Con¬ 
trol Order. I L R (1951) Hyd 542 i AIR 1951 Hyd 
111(111. H2) (Pr 3) (DB). 

-S. ill—(Jammu and Kashmir) — Ejectment of 

tenant on ground that plaintiff requires land bona 
fide for personal cultivation—Facts to be proved. 

In a suit for ejectment of a tenant on the ground 
that the plaintiff requires the land bona fide tor per¬ 
sonal cultivation, it is necessary for the trial Court to 
find out whether the plaintiff is io cultivating posses¬ 
sion of any land and if so, to what extent. If it is 
found that the plaintiff has already 17 Kanals of Abi 
or 33 Kanals of Khushki, then he is out of Court and 
cannot seek ejectment of the tenant on the ground 
that he needs the land for cultivating it personally 
but in case it is found that the plaintiff is not in 
possession of any land then enquiry has to be made 
whether he bona fide requires the land for cultivat¬ 
ing it personally. It will further be necessary to give 
a clear finding in regard to compensation claimed by 
the defendant. 

The mere fact that a person is advanced in age and 
has retired from service should not be considered to 
be a disqualification for cultivating the land person¬ 
ally. A person may not be able to attend to all the 
details of cultivation personally. What is required is 
that he should engage himself personally in the cul¬ 
tivation of land and for that purpose he may get the 
assistance of his other relations and friends and with 
their help discharge the various details of work con¬ 
nected with the cultivation of land. 

The mere fact that the plaintiff is residing at some 
distance from the land would not be sufficient cir¬ 
cumstance to hold that he is not prepared to till the 
land personally. He may shift to the land during the 
time when it is to be cultivated and then return to his 
house, which is a few miles away, when his presence 
is no more required on the land. AIR 1954 J & K 53 
(54) (Prs 2 to 4). 


-Ss. Ill, 100—Tenancy by contract — Determina¬ 
tion of—Notice to quit is essential-Provisions of 
M. B. Sthan Niyantran Vidhan do not repeal or abro¬ 
gate provisions of Transfer of Property Act. See 
Houses and Renta-MadhyaiBharat Sthan Niyantian 
Vidhan (15 of 1950), S. 4. AIR 1952 M B 121 (DB) 


-S. Ill — Ejectment suit brought by Landlo 

against tenant decreed—Sub-tenant, party to si 
cannot plead protection of his status under Madi 
Buildings (Lease and Rent Control) Act. See Horn 
and Rents-— Madras Buildings (Lease and Rent Cc 
troO Act (15 of 1946), S. 2 (4).) AIR 1953 Mad 3 

iuti). 


: r~.y l l - Landlord obtaining border from House 
Rent Controller fixing fair rent — He cannot prose¬ 
cute suit for eviction on basis of termination of 
tenancy. 


A landlord who applies under the House ne 
Control Order for the fixation of a fair rent to be p t 
by a tenant in occupation, on getting this done cam 
continue to prosecute any suit in a civil Court 1 
eviction on the basis of a termination of the tenan 
on preceding facts. The landlord may prosecute 
suit for eviction on the basis of termination of 1 
tenancy under the ordinary law, but he cannot do 
after obtaining a fixation of fair rent by the Hoi 
Rent Controller on an application on the basis of 
clear and specific recognition of the continuation 

»(1920) 2 K B 161, Rel. 0Q j AIR 19 
Mad W N 543 : (1949) 2 M 
L J 339 1 AIR 1950 Mad 00 (01) (Pt B) (Pr 4), 


-S. Ill (h)—Houses and Rents—Madras Buildings 

(Lease and Rent Control) Act (25 of 1949), S. 7 (1) 
and (3) (d) — S. 7 (1) is not self-contained provision 
—Section does not override provisions of T. P. Act— 
Landlord cannot seek possession so long as tenancy 
continues. See Houses and Rents —Madras Buildings 
(Lease and Rent Control) Act (25 of 1949), S. 7 (1). 
(1964) 1 MysL J 8. 


-S- 111—Eviction for non-payment of rent — Suit 

for—Exemption order under second proviso to S. 5- 
(a), Orissa House Rent Control Act (1951)—Not nece. 
ssary. See Houses and Rents—Orissa.House Rent Con¬ 
trol Act (11 of 1951), S. 5 (a). (1961) 27 Cut L T 81. 


-S. Ill—Ejectment of tenant for non-payment of 

rent—Landlord not required to obtain exemption 
under S. 5, Proviso 2 to Orissa Rent Act (11 of 1951). 
See Houses and Rents — Orissa House Rent Control 
Act (11 to 1951), S. 5 (a). (1959) 25 Cut L T 240. 

• —S. Ill — Scope — Lease of building — Lease 
not determined in accordance with S. Ill — Land¬ 
lord cannot maintain action for eviction of tenant 
under S. 11 of Bihar Buildings (Lease. Rent and Evic¬ 
tion) Control Act (3 of 1947) — 1964 BLJR 59, Over¬ 
ruled; (1891) 2 Q B 267, ILR 12 Mad 353; iLR 15 
Bom 407, AIR 1949 Mad 127; AIR 1950 Mys 63; AIR- 
1953 Sau 113; AIR 1963 S C 120 and AIR 1964 Cal 1; 
Rel. on.; AIR 1951 S C 115 and AIR 1949 Mad 780, 
Disting. Niranjan Pal v. Chaitanyalal Ghosh. 1964- 
B L J R 583 : ILR 43 Pat 91, AIR 1904 Pat 401 (404, 
405, 408) (Pt C) (Prs 14, 15, 18 to 20,32) (FB). 

-S. Ill — Houses i'and Rent — Bihar Buildings 

(Lease, Rent and Eviction) Act (3 of 1947). S. 11 (IV 
(d) case under Bihar Act — Section 11 of Bihar Act 
is a self-contained provision — Notice under S. Ill 
before institution of suit for eviction is not necessary 
— It is not necesary to go outside Bihar Act to 
determine whether tenant is liable to be evicted or 
not. See Houses and Rents-Bihar Buildings (Lease. 

1964 BLJR 59 iC “° D) ACt 13 ° f 1947,1 S ' 11 UKd). 


LV'Ycrruica in Ain rat 




ArmcmV'T « el M ?- nd A r er Merwara Rent Control 
Act (1947), S. 8—Notice of increase of rent anddeter- 

R;Sfc tl0n T?i^° nt J ra f! Ual ftnancsy. See Houses and 

Jio o o nd A L mer MerWfl ra Rent Control Act 

(19 of 1947), S. 8. AIR 1958 Punj 263. 


ill 


Act 110471 c q r- u?' m erwara Rent Control 
Act (194 r),. S. 9—Right to evict tenant under Rent 

Act how affects contractual tenancy indicated. See 

Houses and Rents — Delhi and Ajmer Merwara Rent 

Control Act (19 of 1947), S. 9. AIR 1958 Punj 263. 

S. ill (g)-Applicability-Contract of tenancy 
?, ot ‘. c ® of termination - Application unde^ 

S. 7, United State of Rajasthan Buddings (Lease and 
Reat Control) Ordinance-Notices - Nectary Set 
Houses and Rents - Rajasthan Huilding (Lewo and 

R fl .i L W m ! SSSSSi i R 2 ai°137. 948) ' 7 ‘ 1958 

(as extended to Saurashtra) - Sections do ‘not abro* 

SimE 01 ? 7; P> See Houses and Rents- 
Bombay Rents Hotel and Lodging House Rata* fry,,, 

trol) Act (1947), S. 12. AIR l§53 8 Sau 119(DB)P >n ‘ 
*—S. Ill— Tenancy must be duly determined 
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18. Tenancy-at-will. 

——S. Ill—Tenancy for a fixed term — Tenancy at 
will — Lease for an indefinite period—Termination— 
Heritability. 

A tenancy for a fixed term determines only by 
efflux of time, the death of the tenant during the 
term has absolutely no effect and his legal represen¬ 
tatives continue to be tenants for the remainder of 
the term. A tenancy for a fixed term is an interest in 
land which is heritable. 

But the interest of a tenant at will is not heritable 
and this is one of the features which distinguish a 
tenancy at will from a tenancy from year to >ear. 

A lease for an indefinite period is also said lobe 
determined by the death of the lessee. 1951 A L J 
179 : ILR (1952) 1 All 85 s AIR 1950 All 583 (587) 
£Pr 12) (DB). 

-S. Ill — Agricultural lease — Tenancy-at-will— 

Agricultural lease. 

Where a document purporting to be an agricultural 
lease provided that the lease was determinable when 
the lessor required the land. 

Held, the termination of the Jlease could not take 
•effect forthwith but only from the month of Ani in a 
year. Agricultural lease cannot normally be at will 
as it would be highly inconsistent with the require¬ 
ments of agricultural operation, and as such it would 
not also come to an end by the death of a lessor. 
1961 Mad WN 644 : (1962) 1 Mad L J 128. 

-Ss. Ill and 105,117—Determination of agricul¬ 
tural tenancy — Tenant at-will. 

After the determination of the tenancy, any act of 
the landlord showing an intention to take possession 
is sufficient to revest the possession to him. But if the 
landlord fails to prove that the tenancy was deter¬ 
mined in accordance with the local custom, the mere 
claim of the landlord to have let out the land to other 
tenants will not affect the rights of the original 
tenants . 

Held, further that a lessee cannot be deemed to be 
a mere tenant-at-will, if he is found to be in posses¬ 
sion of the land for a considerably long time and 
such a tenant cannot be ejected except in accordance 
with local custom. AIR 1956 Manipur 42 (44) (PtC) 
(Pr 9). 

- S. Ill—Ejectment—Suit for— Burden of proof— 

Suit alleging tenancy.at-will — Duty of plaintiff to 
prove case and title to eject—Plea of permanent 
lenaucy — Failure to prove uniform rate of rent— 
Effect of—(Evidence Act (1S72), Ss. 101, 103.) 

A landlord suing to eject a tenant on the ground 
of his being a tenant-at- will, has the onus heavily on 
him to prove the nature of the tenancy of the defen¬ 
dant; and be cannot be allowed to make out his title 
bv reason of the failure of the defendant to prove 
affirmatively that he has been paying rent at a uni¬ 
form rate without variation, though that would un¬ 
doubtedly be a material element in ascertaining the 
nature of the tenancy, when he sets up oermanent 
riahts. The plaintiff has to prove his title to eject. 
18 Cut L T 117 » AIR 1951 Orissa 262 (264) (Pt C) 
(Pr 7). 

_S- Ill — Tenancy-at-will — Notice to quit not 

necessary. See Transferof Property Act (1882), S. 105. 
AIR 1957 Pat 490 (DB). 

_S. Ill-Tenancy-at-will — When arises — Fixed 

term mentioned in lease — Option to lessor to deter¬ 
mine lease whenever he desires is void for repugnancy 
See Transfer of Property Act (1882), S. 105. AIR 
1957 Pat 350 (DB). 

- S. Ill — Suit for ejectment of under-raiyat and 

tenant at will—Notice to quit or demand of possession 


or intimation to tenant determining his tenancy is 
necessary. See T. P. Act (1882), S. 106. AIR 1957 Pat 
37 (DB). 

——S. Ill—Tenancy at will — No formal notice to 
quit is necessary aud a mere demand for possession 
will suffice. See T. P. Act (1882), S. 105. A I R 1955 
N U C (Tiav-Co) 765 (DB). 

-Ss 111 end 105 — Tenant holding over as tenant 

at will —Tenancy can be brought to end by notice to 
quit. See also (1) C. P. Code (1908), O. 20, R. 12. AIR 
1953 T C 369 (DB). 


19. Joint lessors—Termination of lease. 


-S. Ill—Presumption of death, when can he raised 

—Ejectment suit by one of joint lessors—Other co¬ 
lessors alleged to have died—No evidence as contem¬ 
plated by S. 108, Evidence Act given — Case held 
should be decided, not by applying S. 108, but by 
applying S 107 — Suit by one joint lessor held not 
maintainable. See Evidence Act (1872), S. 108. (1964) 
All L J 46S. 


-S. Ill—Joint lessors — Termination of lease by 

notice to determine lease by both lessors—Possession 
after determination of lease — Right of one of co¬ 
sharers to eject trespasser even though other co¬ 
sharer does not join. 

A suit for ejectment and arrears of rent was brought 
by A and B, two joint owners of a shop after tne 
tenancy was determined by notice by both the 
owners. The suit was decreed by the trial Cqurt 
which also awarded damages from date of suit till 
date of ejectment. In appoal.by the tenant a compro¬ 
mise was arrived at between the tenant and 'A’ one on 
the lessors. According to the compromise, ‘A’ agreed 
to give up the arrears of rent and claim for damages. 

Held, since the tenancy of the appellant (tenant) 
was determined by notice by both owners of the 
shop, it came to an end. The possession of the apps*- 
lant was no better than that of a trespasser aod this 
fact was confirmed by the decree of the trial Court. 
The compromise could not and did not chatigs the 
status of the appellant which was no other than that 
of a trespasser. One of the co-sharers is quite compe¬ 
tent to eject a trespasser even though the other co- 
sharer does not join. In this view, ‘B’could validly 
continue the appeal and seek ejectment of the appel¬ 
lant. AIR 1956 All 175 (177) (Pt D) (Pr 11). 

-S. Ill—Possession-Suit for—Plaintiff co-sharer 

entitled to exclusive possession-Court has; no discre¬ 
tion but grant relief ol possession. AIR 19oo NUU 
(All) 2741 (DB). 


-S. Ill—Joint lessors—Termination of lease must 

Drought about by all defendants tenants under 

of landlords exclusively -Decree for eviction not 
for non-joinder of other landlords as plaintilis. 
I 1955 N U C (Assam) 4231 (DB). 

-S. Ill —Part owner cannot sue tenant of the 
ire property for possession. 

/hen only a part of property is owned by the 

□tiff and the other part is owned by some other 
;on, such a plaintiff cannot sue in ejectmen a 
son, in occupation, who may have ai orned to him, 
ess the other owner joins in the suit. 19o^ 
(Notes) 47. 

_c in _ Two companies having distinct legal 
Hies — Common directorate of two companies no 
to creation of tenancy by onecompany in favou 
he other or to termination of tenancy so created 
nstitution of suit for efectraeot-IJr parte de<:ree 
ejectment against lessee company-Subdesseenor 
(leaded in ejectment suit — Effect on ^b**® 5 ,^ 6 . 
Execution against sub-lessee not illegal-Collusive 
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decree what amounts to—Effect. See T. P. Act (1882), 
S. 105. (1902) 66 Cal W N 1010. 

——S. Ill—Suit for eviction of tenant—Question of 
title is not germane^-Suit by one of the several co- 
owners can be maintained if the tenant dealt with 
him as sole landlord. 7 C L J 251, Foil. 1904 M P 
L J (Notes) 64. 

20. Possession after determination of lease. 

®-S. Ill—Person remaining in possession after 

determination of tenancy—Becomes statutory tenant 
—He can remain in possession but cannot enforce 
terms of original.tenancy—Sub. lessee from a statutory 
tenant under the Act acquires no right of tenant. See 
Houses and Rents—Bombay Rents, Hotel and Lodg- 

Al g R H 1965 S R C414 0ntr01 ACt (57 ° f 1947) ' S ’ 12 (U 

“ S$* 111 and 116 — Tenancy for fired period — 

Premises in occupation of sub-tenants after expiry of 
period—Tenant holding over—Tenancy when deter¬ 
mined —Tenant liable to pay rent. 

On 4th July 1957, a landlord let out the premises 

to the tenant for 3 months and the tenant was allowed 

to sublet the premises. The actual possession of the 

premises was not with the tenant but with sub- 

tenants. In a suit by the landlord for arrears of rent 

irom 1st January 1950 to 31st December 1952, it was 

contended by the tenant that as he was not in actual 

possession of the premises no decree could be passed 
against him. H 

that though the tenancy was for three 
months the tenant had been holding over because his 
sub-tenants were in possession of the premises. Ordi¬ 
narily where a tenancy was for a fixed term, it is for 
the tenant to give notice to the landlord saying that 

rnHn a ,l V H C . a K th0 , premis L es * Where the tenant has 
inducted sub-tenants on the premises then until he 

gives notice to the landlord terminating his tenancy 

a . vaca °t .Possession to him the tenancy must be 

pay«nt iKSNigLj ^ to 

owner-Tenancy existing on land sold - Purchase? 
terminating tenancy and bringing suit for Dossesrfon 
agaias tenant - Suit held maiataiuable-Aa“e date 

tresp°a S sser. s"*e°Hindu °' * 

■ *“K aw? 

—Not a tenant within S. 

Section under the Act. 

<4ty Tenants Protection 
Amendment in I960), S 


3. Effect of waiver. 

4. Second proviso. 

1. Scope. 

S s ’ 112,114 and 114-A — Contract —■ Specific 
performance—Sale of portion of hypotheca to mort¬ 
gagee in satisfaction of mortgage debt and lease back 
to mortgagor for fixed period — Stipulation for pay¬ 
ment of rent regularly with forfeiture clause—Sepa¬ 
rate agreement executed on same day giving lessee 
option to repurchase during period of lease — Agree¬ 
ment to stand cancalled in case of default in payment 
of rent — Default in payment — Notice determining 
lease and cancelling agreement-Suit for specific per- 
tormance of agreement to repurchase - Agreement 
held in nature of privilege of concession and not 
p eoalt y —- Condihons not having been strictly com¬ 
plied with forfeiture could not be relieved against- 
Subsequect acceptance of payment held did not 

t0 Q wa, JJ r Performance cannot be 

iL-r ,^ pe . c i? c ReIief Ac t(1877), S. 24. 1949 F CR 
lain \??? oo^ ^ 1 s (1950) 1 Mad L J 683 i AIR 
38 ( 41 « 42 > 43 » 50, 51, 54, 57, 58) (Pt A) 
(Prs 10, 12, 16, 17, 36, 37, 49, 56, 57). (Ft A) 

-S. 112—‘Any other act’. 

AIR 1955 ™WfAsiUfSi 
^e™S. 1 o 16 o7 V J 'SSfSffitTuairltt*-* 

6 »/ k 933 bx l.»dfo% U h“ de u r otoi 8 ^ M 

8ssi tzr oD ol immorai Traf,;c si 

,he ,or,eitura has » 

S .aw'ortheXogal Act' JSRggW 10 T undw 
on the tenant determining his tenai^Td 3 n ?,V ca 

ui»n him to quit, vacate a g nd make ovw po^es??on olf 
the premises to him and subseaiienilv 5 

tenant for possession, the forfeiture taWw S? 0 
the service of the notice and there oanh? P ac ® by 
of the forfeiture bv any act on the oart of fk°„ W , aiv S r 
lord, viz., by his demandingVent for a niu a k nd " 
quent to the date of the service of the nohoe SUbs3 - 
Further S. 110 cannot be said tr> orv^i l. 
there was no act which could be said ^ ^ because 
an assent by the landlord to the tenant JSLm °. Unt t0 
possession. A I R 1955 N U C (Cal) no?^ ntlnulng 

sion of Immoral Traffic Act tfof 

vuaunuingin possession of c n{ ,0 r, /i? ^ al s only with a forfeiture ,nd a . 

82*ZasZ iSsSr# 3 ' 9& 

ia not a determination on ,nv rrfKS' 1 '* 01 9 °f 1933 

Honed in Cl. (g) of S. 11L T P Anfl ,? r ? unds men. 
does not apply lo the S,Vi ft® ^ 


See tT 1 on lit led to pro- 

a J o 0na c ncy Laws-Madras 

o i922 ^’ More its 

'* 2 ( 4 )* AI R 1965 Mad 442 

■ofliLe - contlnuln g Possession after expirv 

SECTION 112 
SYNOPSIS 

1. Scope. anSR,r ° f Pl ° Pe,l} ’ A0t (1882 >' S - “2 ) 

3. Acceptance of rent. 

CVol. 14.] Fn.D, 44. 


forfeiture^as foundation oTwaiver” 1 _Knowled S e ° 


is recognised in the first nr £ n ? ranc ?* This principl 
therefore, the lessor is aw^tha? fnf a U2 \ Un ^j 

incurred there cannot !^ a i. f . 0 A? eitUr ! Las bee 
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to treat the lease as subsisting after forfeiture. The 
words “the lessor showing an intention to treat the 
lease as subsisting” in the first paragraph of S. 112 
illustrate this principle of waiver. The word “Other” 
in the expression “by any other act” shows that the 
two other acts mentioned previously in that section, 
viz. ( 1 ) acceptance of rent which becomes due since 
the forfeiture and ( 2 ) distress for such rent are 
regarded by the Statute as two typical acts which 
show the intention of the lessor to treat the lease as 
subsisting. 83 Cal L J 327, Foil. A I R 1952 Cal 47 
(50) (Pt B) (Pr 17). 

- S. 112 — Concept of waiver is based on agree. 

meat. 

In the ultimate analysis on juristic foundation the 
concept of waiver is in essence based on agreement. 
In other words the landlord must agree to waive the 
forfeiture or more accurately the breach of the express 
condition which leads to forfeiture. Such agreement 
may be imported from any provision contained in the 
statute or may be by express conduct of the lessor 
from which an agreement will be implied as a neces¬ 
sary corollary to the act or conduct of the lessor. It 
is neither desirable nor possible to lay down any 
hard and fast rule which can be said to exhaust the 
categories of acts which can be regarded as showing 
an intention of the lessor to treat the lease as sub- 
sistinc. Each case must be decided on its own merits. 
A I R 1952 Cal 47 (51) (Pt D) (Pr 18). 

£_Ss. 112, 105, 108 (b), 106—Possession of lessee 

under void lease—Lessee paying rent—Effect—Dura- 
tion of tenancy has to be determined on basis of 
c i 00 — Acquisition of permanent tenancy by pres- 
criDtion—I L R 30 Pat 904 : A I R 1952 Pat 40, Over- 
ruled. See T. P. Act (4 of 1882), S. 105. AIR 1960 
Pat 344 (FB). 

_S. 112 —Waiver of forfeiture. 

Where a lease makes a perversion of the user of the 
demised premises in breach of covenant in the lease 
and the landlord being fully aware of the continuing 
breach acquiesces in it for a long period by accepting 
rent even though he had served notice to quit on the 
tenant on that ground, it will be presumed that the 
landlord has either released the covenant or waived 
the forfeiture and he will not be entitled to eject the 
tenant on that ground. AIR 1954 Punj 41 (42) 
(Pt A) (Pr 7). 

___§ 112 —Rent suit for subsequent period—It does 

not amount to waiver of forfeiture allowed by decree 
for previous period. A I R 19G5 Tripura 35 (36) 

(Pt B) (Pr 6 ). ^ Acceptance of rent. 

__ 5 112 — Forfeiture of lease for denial of title— 

Waiver — Notice before suit for ejectment is not 
npressarv — Lessor does not waive forfeiture by ac¬ 
centing rent due for the period prior to denial. See 
T P? Act (1882), S. Ill (g). A I R 1955 N U C 

(Ajmer) 4418. 

_ s 112 —“Rent due since forfeiture”—Right of 

lessor*to demand rent due prior to date of forfeiture 
-—Demand of such rent whether amounts waiver of 

forfeiture. 

A lessor is entitled to payment of rent which ac¬ 
crued due prior to the date of forfeiture. Section 112 
provides that a forfeiture is waived among other 
thincs "bv acceptance of rent which has become due 
cin^the forfeiture.” The words “due since the 
forfeiture” are words which quality the word “rent” 
in that section. Therefore, demand and acceptance 
of lent which became due before the forfeiture does 
not constitute waiver. (1959) 15/ E R 941, Rel. on. 
MR 1952 Cal 47 (50, 51) (Pt A) (Pr, 14, 18, 23). 

_,g ii 2 —Mere acceptance of rent after notice of 

ejectment would not amount waiver of right of land¬ 


lord to eject tenant — There ought to be expressed 
intention to waive his right to eject a tenant — 
See Hyderabad T. P. Act, S. 130. AIR 1953 
Hyd 97. 

-S. 112 — Forfeiture — Waiver—Breach of cove¬ 
nant by tenant — Landlord continuing to accept rent 
with full knowledge—Effect of. 

If a landlord who is aware of the breach of the 
terms of a covenant by the tenant continues to re. 
ceive rent without raising any objection for a period 
of at least six years, he must be held to have waived 
the breach and is.not entitled to eject the tenant. 
Such acceptance of rent is not only condonation of 
breach in the past but is a licence for breaches in the 
future. 53 P L R 136 « A I R 1952 Punj 82 (87, 88> 
(Pt B) (Prs 21. 25, 26) (DB). 

—Ss. 112 and 111 (g) — Waiver of forfeiture— 
Determination of tenancy by denial of title of land¬ 
lord—Notice indicating positive intention of landlord 
to exercise right of ejectment — Acceptance of rent 
till termination of tenancy does not amount to 
waiver. 1961 Raj L W 623 : I L R (1962) 12 Fa) 
172. 

-S. 112—Acceptance of rent deposited, without 

prejudice to landlord’s right to pursue remedy of 
eviction — Right to forfeit tenancy is not waived. 
AIR 1955 Nl)C (Sau) 974 (DB). 

3. Effect of waiver. 

-S. 112 — Unauthorised alterations by tenant— 

Forfeiture incurred—Suit for damages and injunction 
—Damages allowed and injunction -granted—Forfei¬ 
ture is waived — Subsequent notice to quit and suit 
for ejectment is not maintainable. SeeT. P. Act (4 
of 1882), S. Ill (b). AIR 1959 All 33 (DB). 

-Ss. 112. 113 and 116 - Second notice to quit— 

Waiver of forfeiture - Effect of-Tenancy running 
after waiver is not a fresh tenancy—See T. P. Act 
(4 of 1882), S. 113. AIR 1951 All 478. 

_S. 112—Forfeiture — Waiver of—Waiver of past 

or particular breach whether is waiver for ever. 

Waiver of past breaches does not preclude the 
lessor from enforcing a forfeiture when the same or 
any other condition is subsequently broken, it being 
understood that the condition is such that the breach 
thereof provides for re-entry. Thus, where a lease 
deed provides a covenant against sub-letting with 
the permission of the landlord, the fact that the ai • 

lord had given his consent in writing for subletting 

a portion of the premises to a person does not mean 
that the lessee can go on subletting the premise to 
other persons or parties in breach of the covenant. 
For, waiver of a particular breach does not mean 
waiver for ever. AIR 1940 Pat 140, Foil. AIR 19 d 2 
Cal 47 (51) (Pt E) (Pr 19). 

_S. 112—Forfeiture— Breach of condition of con¬ 
tinuing nature—Waiver in respect of. 

The argument that subletting is an act of a con¬ 
tinuing nature and that where the breach is of a con 

tinuing nature waiver of a P arti ®j! ar , , h 

waiver for ever is not acceptable. Where the breac 
ic nf a continuing nature the continuance or tne 

breach after the waiver will lustily “ 
it will not be open to the lessee to say that because 
Dast breaches of the same condition have been wa v- 
?d its future breaches or continuing breaches after 
waiver are also to be deemed to have been waive 
and condoned. The only limitation on this principle 

of the offending sublease is over the past waw 
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will not protect fresh breach of the same covenant 
not to sublet. Thus, a waiver of the benefit of a 
covenant or condition in a lease only extends to the 
particular breach of the covenant or condition to 
which it relates and is not a general waiver of the 
benefit of that covenant or condition. Dumpor’s case, 
4 Co. Rep. lL9a held not followed in India. AIR 
1952 Cal 47 (51) (Pt F) (Pr 20). 

-S. 112 — Covenant not to erect structure — 

Breach of — Continuing breach — Waiver of for¬ 
feiture. 

The breach of a covenant in a lease not to erect 
any structure on the land is not a continuing but a 
single breach. If it is waived by subsequent accept¬ 
ance of rent, it cannot be availed of thereafter. AIR 
1950 Cal 256 (258) (Pt A) (Pr 17). 

--S. 112 — Lease money payable in instalments — 

Waiver of breach—Effect. 

It is well settled that a mere waiver of past 
breaches does not preclude the lessor from enforcing 
a forfeiture when the same or another condition is 
subsequently breached. When the breach is of a 
continuing nature, the same rule applies, and con¬ 
tinuation of the breach after the waiver will certainly 
Justify a forfeiture : 


S. 112 is intended only for the benefit of the land¬ 
lord and whether or not there was a waiver of for¬ 
feiture depends upon the action of only one party, 
namely, the landlord independent of the tenant. 
Further acceptance of rent which has become due 
since the forfeiture constitutes waiver. But if a suit 
for ejectment of the lessee on the ground of for¬ 
feiture, has, in the meantime, been instituted, the 
acceptance of rent after the institution of the suit 
will not amount to waiver. ILR 38 Pat 247: 1958 
B L J R 766 : 195S Pat L R 406 : AIR 1959 Pat 128 
(129) (Pt A) (Pr 6) (DB). 

SECTION 113 
SYNOPSIS 

(Transfer of Property Act (1882), S. 113.) 

1. Scope. 

2. “With the express or implied consent”. 

3. Act showing an intention to treat the lease as 

subsisting. 

(A) Acceptance of rent. 

(B) Second notice to quit. 

(C) Acts not amounting to waiver. 


Held, on facts that the mere fact that the lessor did 
not enforce the terms of forfeiture as provided in the 
contract when the lessee made default i a delaying pay¬ 
ment of the instalments of the lease money, did not 
preclude the lessor from enforcing its right under the 
contract when the lessee failed to comply even after 
issue of notice to him calling upon him for due per¬ 
formance. ILR (1959) Cut 56: 25 Cut L T 376. 

4. Second proviso. 

-S. H2—Rent sale—Landlord: purchasing holding 
pale confirmed but no delivery of possession ob¬ 
tained -Same holding put to sale by landlord for 
arrears of rent for subsequent period—Sales not tak- 

E?. P ,! iC £- V. te , Q . aQt ,. had deposited decretal dues- 
bttect —Right of landlord to make settlement. 

. In execution of * rent decree the landlord pur- 
chased the holding. Though the sale was confirmed 

35J ai °9 d,d “Ot take out a sale certificate nor 
obtained delivery of possession of the holding. In 

nflHrtri'fh* i° f r j Dt decr L ee in , res P 0Ct of subsequent 
period the landlord again brought the holding to sale 

and purchased it himself but before the sale was 

oonfirmed it was set aside by the tenant depositing 

he decretal dues. The plaintiff who had taken a 

settlement of the holding from the landlordgduring 

otelfaolSo b o roUght “ SUU f ° C d8dmti - 

2S & 

a “ d had brought the same holding to sale ?n the 

subsequent execution, the tenant continued to remain 

and th ? refore the ia ° d - 
SSniiffTk n rt l J? ^ ake a settlement with the 

SK ILR (I958H0 39. Sd ” ^ '° bli " g 

A,?* *1 2 "" D ? cree % eviction and arrears of rent 

There 8 * a M d *“ 

extend £? ange, } l . en | | °J acce Ptance of money can 
353 d JSSfS "* If. the decree.holder has done any act 
ber^nM fi6S the « Q0 wal oi the lease, then “t can 

u>a ArAass B ta changa 


Exception? ~ Sc “ Pa-AcMpt * Qce of «at-W.iver- 


1. Scope. 

w—S. 113, Illus. (a) - P's tenant, D in arrears of 

n nt ic«Q 000 — at 7. P serviD « DO t» c e on D on April 
^ 5 requiring him to pay arrears within one 

Anri 30 n g c«T D l ° vaca ‘ e P remises by 

April 30, 19o9—D sending cheque on June 25, 1959 

for arrears of rent, and also rent due up to June end 

-P accepting cheque and cashing it-P again giving 

notice to D on July 9. 1959 requiring him to vacate 

by end of July 19o9 — D failing to vacito_P 

sirit for wicttoa of ° on basis If notice dateVlIly 

-P'S s,7t N f°n' Ca da « d Apri ! U ' 1959 held ineffective 

9,195l.t,dlo“t - Sections 

ca°ble-° f p 19 h 6 e[d and iW * " A « 
for evictioVsee Houses a^d ReT*- 

1963 SC Ml 0 " 01 ACt 123 ° f 1955 >' S.'4(a) Am 

T?; J-W-Scope—Notfce determining lease given 

canto no br0Ught ~ The ” 

-‘.sftsftAH r.,s 

giverfby , n h 0 ela e odlord e .o r t , hi Da te 0 oSot f will' 
afte h r a the SorT'C/hr^hlTsu^ol' ZT V^f 

waiver though it is alwavs nL 71 ? f an j, 8 , no 

MWSTdi B, y (PrTo b : PLS0S - AI «“ 9 ^ 

lersor's L 13 w.7ve“ ili,y ~ RigM ° f 009 * M* 
by A he e'nhrbody *oifo | q t ^ 

possession of the tenant fa^thaW ,0 * n fr 0w,iers * th « 
the tenant wants back his tdmfn* i a d re f passer * H 

SfB.— the lease. AIR g 
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*_s. 113—Suit by subsequent lessee for ejectment of 

previous lessees-Lessor made party to suit—Expira- 
tion of tern, oi plaintiff's lease during pendency ot 
appeal - His right to get possession remains un¬ 
affected. See Civil P. C. (1908), 0.41, R. 2(. AIR 
1965 Assam 55 (DB). 

_S. 113 — Application for possession of land on 

ground of personal bona fide cultivation, after notice 
of f jectment -Tenancy can be treated to have termi¬ 
nated — passing of actual order for possession not 
necessary - Landlord not taking out execution of 
order of possession but filing suit for rent for period 
subsequent to application for possession — Action 
held not only waived notice of ejectment but also 
order of r possession. See Tenancy Laws Bombay 
Tenancy and Agricultural LandsJVidarbha Region 
and Kutch Area) Act (99 of 19o8), S. 30 (2), AIR 
1963 Bom 179 (DB). 

[Overruled in AIR 1968 Bom 13 (FB).] 

a _s 113 - Landlord terminating tenancy under 

S : 3 l-Subsequent application under S. 29 read with 
S. 14 is not untenable See Tenancy Laws-Bombay 
Tenancy and Agricultural Lands Act (0< of 1948), 
S. 14. AIR 1963 Bom 79 (FB). 

_c 113 Illus. (a) - Notice in ejectment served 

SETS 

Houses and Rents-C P. of Houses 

and Rent Control Order (1949), Cl. 13. AIK iyo* 

Bom 292 (DB). 

_Ss. 113 and 116 - Applicability and scope - 

c HQ has no application to cases of termination of 
tenancies by notice to quit-S. 113 excludes S. 110 - 
Both sections cannot apply to particular case. AIR 
1955 NUC (Cal) 5909. 

_ s H 3 -Applicability - Claim of rent for period 

subsequent to notice. 

it is now well settled that in order to make S. 113, 
T P Act applicable, it is not enough to have an uni¬ 
lateral part of the landlord, but there 

m A mere^stake of the draftsman of the plaint in a 
suU “r ejectment in claiming rent for a period subse- 
nuent to the notice determining the tenancy is not 
Evidence that the landlord had agreed to a new 
eiancj particularly when he is at the same bme 
also asking for possession and mesne profits. AIR 

1955 NUC (Cal) 1100. 

c 1 13-New plea - Waiver of notice-Question 
"TiLr notice given by landlord was or was not 
whether cubseauently is a question of fact and 

waived by h r»i ea ded—Cannot be allowed for 

appeal. See Civil P. C (1908), 
S 100 AIR 1955 NOC (Madh B) 3016. 

c H3 _ Applicability to agricultural leases - 
T^uvh S 113 is inapplicable to agricultural lease, it 

Sgw 

_ Ss> n 3 , 106 — Agricultural lease — Waiver of 

D0 !!, Ce the q ct'e of agricultural leases only reasonable 
lQ * I , u essential and question of confor- 
XTto provisions ol S 106,1. does oca^arise. 

% \v her (ft he re is 1 n effect l°n Tg^entto restore 

th e old tonancy^ ^ jn order thal there 

Section 11.J manes Quit there must be 

should be waivero ^d q{ th J person to whom 
consent express or 1 P . SO meactonthe 

" 0tiCe o, iS ,h! iV pers?n d gi^ no”^ showing the inten- 


tion to treat the lease as subsisting, so that after the 
notice to quit is given parties must be ad idem as 
regards continuance of old relation. I L R (1953) 
M 3 193 i AIR 1954 Madh B 37 (3S) (Pt B) (Pr 9). 

-Ss. 113, 116 and 111—Applicability of S. 110 — 

Conditions for—Determination of lease by notice to 
quit — Waiver of such notice—Section 110 will not 
apply. See T. P. Act (4 of 1882), S. 1L0. AIR I960 
Madh Pra 192 (DB). 

-Ss. 113 and 114 — Agricultural leases governed 

by special Act, such as Quanoon Mai Gwalior — 
Principle of S 114 cannot be applied — Per Khan, J. 
1960 M P C 329 : 1960 M P L J 861 : 1960 Jab L J 
882. 

-S. 113-Waiver of notice to quit — Acceptance 

of rent — Intention — (Houses and Rents — Mysore 
House Rent and Accommodation Control Act (30 of 
1951), Ss 2 (9) and 8 (3)). 

Under S. 113, T. P. Act there can be a waiver only 
if both the parties, the party who has given the notice 
and the party who has received the same intention, 
ally agree to waive the notice. The payment of the 
rent by the tenant for a period subsequent to the 
termination of the tenancy and acceptance of the 
same has been laid down as a statutory proof of the 
intention of both the parties to treat the lease as 
subsisting. Undoubtedly it is one of the modes of 
proof of the agreement to treat the lease as subsist¬ 
ing. It is a conclusive proof. Where the landlord 
claims possession under S. 8 (3) of the Mysore House 
Rent and Accommodation Control Act after serving 
a notice to quit thereby terminating the contractual 
tenancy the tenant immediately becomes a statutory 
tennant as defined in S. 2 (9) and does not become a 
trespasser. He is still liable to pay the rent. Hence, 
merely because he pays the rent there can be no 
inference that he intended to continue the tenancy. 
Again the landlord cannot take possession merely on 
the basis of the termination of the tenancy. He must 
satisfy the Controller that he comes within 8. 8 ot 
the Mysore House Rent and Accommodation Control 
Act. Before he could occupy the house an order of 
the Controller is necessary. He is entitled to rent 
as such till the tenant vacates the house. Hence. he 
receipt of the rent cannot show that he intended the 
tenancy to continue. Illustation (a) to 8. 118,1. r. 

Act is not applicable to leases which are subject to 

control laws AIR 1954 Cal 400; AIR . 1951 Gd 34% 
AIR 1957 Cal 027; AIR 1957 Pet 200 and AIR 1948 
Bom 335, Rel. on. 0 Mys L J 45, Dieting. 30 Mys: LJ 
134 : ILR (1958) Mys 104 : AIR l9o8 Mys 113 (115) 

(Pt B) (Pr 8). 

_ S 113 —Determination of lease by forfeiture and 

by waiver of notice to quit — Distinction. 

There is a distinction .between determination of 
a lease by forfeiture and 

waiver of a notice to quit. In the latter leaseiuo 
tenancy is determined and the subsequent noticei s 
oTno effect unle,> other circumstances form thebasis 

for inferring creation of a ne y h the 

exDirv of the first notice. The mere 1lacitn. “J « 

i h 955 e N e ag ,S Lj m 7S5 . iZb 1956. Na! 13 , AIR 1956 

Nag 125 fm 12S) (Ft E) (Pr 10). 

_S. 113 -Temporary lease by Deputy Comm s 

sioDer — Lease determi° e< J L ®^gnt^recovered by 
possession thereafter Arr hal athorities — 

Khafmahal ESSttta'.ndWv Commissioner held 
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should have known the legal implication of certificate 
proceedings and acceptance of rent — Lease held 
renewed from year to year. See T. P. Act (1882), 
S. 116. (1962) 4 Orissa J D 31. 


——S, 113 — Waiver of notice to quit — Consent of 
parties—Necessity of — Repudiation of tenancy and 
disclaimer of landlord’s title— Mere demand of rent 
-Effect. 

The most important thing to notice is that waiver 
of notice to quit does not, like waiver of forfeiture 
depend upon the will of one party namely the land¬ 
lord but upon the consent of both the landlord and 
the tenant. There cannot be waiver of notice to quit 
under S. 113 without the express or implied consent 
of the persons to whom the notice is given. Where 
there is a repudiation of the tenancy and disclaimer of 
the title of the landlord by the tenant a mere demand 
of rent for the period subsequent to the expiration of 
the notice cannot constitute waiver of notice to quit 
for the simple reason that in such a case there can be 
no question of consent of the tenants either express 
or implied to the waiving of the determination of the 
tenancy. Further, the question whether or not there 
was waiver of notice to quit is purely a question of 
intention of the parties. In order, therefore, to deter¬ 
mine whether or not in a particular case there was 
waiver of notice to quit one has to see whether from 
the conduct of the landlord and tenant, by demand 
and acceptance of rent or by demand followed by 

express promise to pay, or otherwise an intention to 

treat the lease as subsisting can be inferred, and this 
would certainly depend upon the facts and circumst¬ 
ances of each case. When it is a question of intention 
It is plain that not even the payment and acceptance 
of rent by the landlord after the notice to quit much 
less a mere demand of rent necessarily waives the 
s 0 ?? 6 - 1 LjR 38 Fat 247 :1958 B L J R 766 : 1958 

(Pm 6 7) 4 (DB) AIR 1959 Pat 128 (l29 ' 130) lPlB) 


c ^“Tenancy determined by notice to quit- 
amt instituted for eviction — Combination of daii 
tor rent and damages-Eifect. 

When the tenancy has been legally determined b 
a notice to quit and a suit also is instituted by th 
landlord tor the eviction of the tenants a mere con 
bination of the claim for both rent and damages fc 
period subsequent to the expiration of the notic 
not operate as waiver of the notice. A I R 191 
Pat 409 and A I R 1945 Bom 132 and A I R 1953 Na 

iS’ft n r°. D ^ Lfe R 38 Ptt 247 * l 958 p *t L R 406 

(Pr 7) B (DB) R 766 1 A 1 R 1959 Ptt 128 < 130 > < Pt C 

T" ^^-3—-Distillery licence containing conditio 

nnHri 0ter S ^ ng , IIcei l C0 b Y Excise authorities 0 

Aot nQM\ Notl 5 e ,s 5 ue< ? under S * 21 t b ) Pun f ab Excis 
Act (19!4), and under licence condition—Notice kec 

affl? some years—Its subsequent reviva 

(Il^acdttTp 0 ’i‘s“ Ieg « 1 -Prinoipl6 of Ss. 11 
a Hi °/,T: p * Act is applicable. SeePunfa 

(DB)! ACt 1 ° f 1914), S * 21 (b, ‘ AIR 1965 p unJ 21 


~ 8 * * 13 7 1 Applicability — Tenant continuing i 

2Z!r r W 0 qu , it ^ vittue of P ro tec tic 

plfcabl* * Conlro1 L «*l*Ittion - Section not a| 

tflnflnt l0 frh!Mc d ° eS DOt app i! y in the case 0f a Statutoi 

person wbo k entitled to remain i 
K?n r t be Premises by virtue of the provisioi 

of Rent Control Act. It is not open to a landlord I 

a tenant unless he is able to bring.his ca< 

ShSJES f ? ur , wal s the Rent Control Act, an 

^ Possession on account of tl 

Sffflr n h r ^£°^ ded to h £ im by ^ Act. Again, a met 
offer or acceptance of rent after the notice to qu 


had :been given does not and cannot bring about a 
waiver of the notice. 

The correct legal position in such a case is that the 
tenant offers the rent not because he gives his consent 
to the creation of a new contractual tenancy or the 
subsistence of the old contractual tenancy but because 
he offers rent to fulfil his obligations under the provi¬ 
sions of the Rent Act, and similarly, the landlord 
accepts rent not because he shows thereby an inten¬ 
tion to create a new tenancy or to treat the old con¬ 
tractual tenancy as subsisting but because prima facie 
he is entitled to accept the rent so long as the tenant 
remains in possession. (1951) 2 All E R 271 Rel. on. 
1903 Raj L W 27 » ILR (1963) 13 Raj 370 : AIR 1963 
Raj 113 (115) (PtB) (Pr 6). 

2. “With the express or implied consent.” 


-S. 113 — Implied waiver of notice — Conduct of 

lessor—Acceptance of rent after expiry of notice for 
three successive months —Amounts to waiver. AIR 
1958 Cal 627, Dist. ILR (1962) 14 Assam 397 i AIR 
1962 Assam 148 (148, 149) (PtB, (Prs 5, 6). 


-S. 113 —Waiver of notice to quit — Lessee re¬ 
maining in possession after notice—Effect. 

Where the first notice to quit is bad in law, a second 
notice to quit can be served without any express 
waiver of the first notice and a suit based on the 
second notice is maintainable. 


Section 113 of the T. P. Act permits the waiver of 
the notice by the express or implied consent of the 
person upon whom it is served. When the tenant on 
the receipt of the first notice continues to remain in 
possession of the disputed property he thereby gives 
his implied consent to the waiver of the notice. The 
giving of a second notice to quit is a waiver of the 
first notice so far as the person giving notice is con¬ 
cerned. Further, if the first notice is bad in law it is 
hardl y a notice which should call for any waiver. 
Ik? i l969 > 10 Ra ) *568 i 1961 Raj L W 576 s AIR 
1961 Raj 136 (138) (Pt B)(Prll). 


3. Act showing an intention to treat the lease 

as subsisting. 

(A) Acceptance of rent. 

(B) Second notice to quit. 

(C) Acts not amounting to waiver. 


3. Act showing an intention to treat the lease 

as subsisting. 


- S * i 13 Permission under S. 3 (a) U. P. Tem¬ 
porary Rent Control and Eviction Act— LoDg interval 
between default in payment of rent and filing suit 
caused by intervening notice under S. 106 — It does 
not show intention to continue lease. 


AuurusQouia D6 


.i ;—-j—innerent conniot between 
the conduct of the landlord in bringing a suit for his 

S * e 0C *? 0 fu and b * s Previous conduct or 
“ towards that tenant necessarily suggesting an 

* £ con Ryue the tenancy. A mere permission 

£ btai “ ed b o h !n an ? lo , rd u . nder s - 3 (a) oi the U. P. 

? en nP >n * r0 l-®nd Eviction Act does not 
6 a SUit for e J flctmen t straightway. 

r tV V on tenant under 

of *»PWty Act. The notice 

Aot . therefore would not only account for 
ki% lnlBrval ° ftlme b0tweoa the default and 
KSUf* ^W^dence of the landlord’s 
intention to terminate the lease and negative all idea 
of a waiver ou his part* AIR 1952 All 570 
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—S. 113-Proceedings for standard rent, if waiver 

Houses and Rents — W. B. Premises Rent Control 
(1 emporary Provisions) Act (17 of 1950), S. 9. 

Where the landlord, even after the-'service of notice 
to quit and the institution of the suit for-ejectment 
continues his proceedings for fixing the standard rent, 
the tact is not sufficient to show that the -landlord 
had waived the notice to quit. 55 C W N 471: I L R 

(Pr^lHDB) m 1 A 1 R 1952 Cal 130 (l32) (Pt B) 

77 5. 113 — Proceeding for fixing standard rent — 

If amounts to waiver. 

Where a landlord institutes a proceeding for firing 
a standard rent before the Rent Controller before the 
due of the notice of ejectment and continues it after 
that and during the hearing of the suit for ejectment, 
he cannot be said to have waived the notice. 55 Cal 
W N 75 : AIR 1950 Col 515 (515, 516) (Pt A) 
(Prs 3, 4). 

S. 113 — Waiver — Real point to be decided is 
whether or not in notice to quit, landlord has ex- 
pressed his intention to continue tenancy in event of 
tenant paying entire amount of rent due from him 
until that date —If there is no such indication there is 
no waiver of right. See Houses and Rents — M. B. 
Sthan N'ivanthran Vidhan (Smt. 2006), S. 4 (a). AIR 
1954 Madh B 20. 

- — 5. 113 — Notice to quit — Waiver—Consent of 
tenant-Contiuuance in possession. 

Where a tenant refuses to comply with the notice 
of the landlord to pay an enhanced rent or to quit 
the premises and continues in passession, he must be 
deemed to have accepted the enhanced rent and thus 
consented to the waiver of notice on the part of the 
landlord within the meaning of S. 113, T. P. Act. 
Illustration (b) to S. 113 also supports this view. 
1957 MPC 328 i 1957 MPLJ 303 : 1957 Jab L J 
593 : AIR 1957 Madh Pra 233 (234) (Prs 5, 0). 

-S. 113, Illus. (b)—Act showing intention to treat 

lease as subsisting — Question depends upon facts 
and circumstances of each case — Second notice to 
quit — Not sufficient bv itself to infer waiver — 
Illus. (b) must be read subject to parent provision in 
the section itself. 

It is quite manifest from the provisions of S. 113 
that in t order to constitute waiver there must be 
an intention not only on’-the part of the lessor but 
also on the part of the lessee to treat the lease as 
subsisting. In order, therefore, to determine whether 
or not in a particular case there was waiver of notice 
to quit, the Court has to see whether from the con¬ 
duct of the landlord and tenant, by demand and 
acceptance of rent or by demand followed by ex 
press promise to pay or otherwise an intention to 
treat the lease as subsisting can be inferred and this 
would certainly depend upon the facts -aod circum¬ 
stances of each case. The question under S. 113 is 
whether the act of the landlord is such as necessarily 
leads to the inference that there was an intention of 
creating a renewal of the tenancy or as treating the 
tenant as still subsisting. It is a question of fact to 
be determined in each case : (1947) 1 All E R 110 
and Woodfall on 'Landlord and Tenant’ (26th Edi¬ 
tion), p. 1004, Rel. on. The phrase “showing an 
intention to treat the lease as subsisting” in S. 113 
is clear to indicate that to amount to waiver there 
must be evidence of such intention. The parent 
provision of S 113 containing the said phrase re¬ 
quires that there must be evidence showing an inten¬ 
tion to treat the lease as subsisting. The illustrations 
must be read subject to this parent provision in the 
section itself. Thus viewed illus. (b) to S. 113 is 
subject to the governing provision of the section it¬ 
self, namely that there must be evidence “showing 
an intention to treat the lease as subsisting.” I L R 


(1904) Cut 374 : AIR 1965 Orissa 11(13) (Pt B) 
(Pr 8). ' v ; 

3 (A). Acceptance of rent. 

——S. 113-Acceptance of rent by agent of landlord 

after notice to quit contrary to express intention of 
principal to the knowledge of tenant — Notice held 
not waived. AIR 1955 N U C (AH) 168. 

—S. Ill— Notice to quit sent—Acceptance of rent 
for period prior to date when tenant asked to vacate 
—It is no waiver. 

After a landlord has served a notice on his tenant 
asking him to leave the premises within a certain 
time, if within that time rent already due from the 
tenant for a period falling prior to the date on which 
the tenant has to vacate is accepted by the landlord, 
such acceptance cannot entail a deprivation of his 
right to follow up his notice by a suit for ejectment. 
A I R 1949 Cal 571, Rel on; A I R 1949 All 010, Dist¬ 
ing 1952 All W R (HC) 290 : 1952 All L j 373 : 
AIR 1952 All 863 (S64, 865) (Pt B) (Prs 11, 12). 

-S. 113 — Acceptance of rent during ejectment 

proceedings—Waiver. 

If the landlord actively continues the prosecution 
of the case or appeal with regard to the ejectment 
of the tenant mere acceptance of rent by him can- 
not be treated as waiver so as to deprive him of the 
right of ejectment in pursuance of the decree which 
he had obtained. 1951 All L I 331 : 1951 AWR 
(HC) 197 : AIR 1952 All 579 (580) (Pt D) (Pr 6). 


*—-S. 113 — Acceptance of rent—When amounts to 
waiver. 

Illustration (a) to the-section shows that in order 
that acceptance of rent may amount to a waiver of 
the notic3 to quit the rent accepted must he for a 
period after the notice. AIR 1951 All 478 (480) 
(Pt C) (Pr 14). 


-Ss. 113, Illustration (a) and 106 — Scope of — 

Landlord accepting rents after notice to quit — 
‘Waiver’ of notice to quit — Tenant setting up 
permanent tenancy or a lease for particular period 
—Failure to prove—Effect. 

Section 113, Illustration (a) of the Transfer of Pro¬ 
perty Act is analogous to the provision in English 
Law but with this difference that while in the 
English Law the consequence of waiver would be 
that the whole tenancy would be terminated and a 
new tenancy created, such is not the case under the 
Indian Law. It only purports to continue the sold 
tenancy. Practically it amounts to the landlord 
withdrawing the notice to quit. 

In a case even where the -tenant sets up the per¬ 
manent tenancy or a lease for a particular period in 
contradistinction to a tenancy from month ’to month 
or from >ear to year and is not able to establish that, 
be would not be deoarred from patting forward the 
plea of waiver if he can establish that the landlord 
accepted rents subsequent to the expiration of the 
period of tenancy. The acceptance of reot by the 
landlord for the period of 7 months amounts to an 
intention to continue the old tenancy and as such the 
tenant-could not be evicted on the termination of the 
period fixed in the notice to quit. A I R 1927 Pat 
305, Disting. (1959) 1 Andh W R 143 :ILR( 1953 
Andh Pra 868 : A I R 1959 Andh Pra 346 (343, 349) 
;Prs 9, 10, 11) (DB). 

-S. 113 — Scope-Thika teoancy-Notico to quit 

—Mere acceptance of rent—No waiver. See Tenancy 
Laws—Calcutta Thika Tenancy Act (2 of 1949) f 3. 
(1958) 62 C W N 319. 

_S. 113 — Acceptance of rent after notice to quit 

—Waiver — Effect of Rent Control Acts — (Houses 
and Rents — W. B. Premises Rent Control (Tempo¬ 
rary Provisions) Act (17 of 1950), S, I2'(l)). 
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waiver of the right of the landlord to eject a tenant; 
There ought to be evidence of an express intention 
on the part of the landlord to waive his right to eject 
a tenant. ILR (1953) Hyd 110 : A I R 1953 Hyd 97 
(97) (Pt A) (Pr 2). 

——S. 113—Act of the party—Acceptance of rent. 

When any act on the part of the landlord is relied 
upon that act must be of the landlord or some per¬ 
son authorised by him or who is authorised even 
without his knowledge or consent to continue or res¬ 
tore the old tenancy. Illustration (a) to S. 113 is 
quite clear and when it is proved that the landlord 
accepts rent for the period subsequent to the expira¬ 
tion of notice, the notice is waived as from the fact 
of payment by the tenant his consent is implied; 

Held, on facts that the payment of rent in the case 
was not to the landlord but to his servant who was 
not authorised to accept it and hence there being no 
act on the part of the landlord, the notice was not 
waived. I L R (1953) Madh Bha 193 s A I R 1954 
Madh Bha 37 (38, 39) (Pt C) (Prs 10,16). 

.-Ss. 113 and 111 (h)—Acceptance of rent—When 

amounts to waiver — Intention to treat lease as sub¬ 
sisting is essential. 

Ordinarily acceptance of rent is a strong circum¬ 
stance from which an inference can be drawn that 
the notice to quit has been waived. But that by 
itself is not sufficient to show waiver. Under S. 113, 
T. P. Act in order to constitute waiver there must be 
an intention not only on the part of the lessor but 
also on the part of the lessee to treat the lease as 
subsisting. Thus where the evidence did not show 
any circumstance in which the landlord accepted 
rent after notice to quit but there was evidence to 
show that the tenant told the landlord that he (the 
tenant) himself was going to vacate the house as 
he found it too small for his requirements, it was 
manifest that there was no agreement to treat the 
tenancy as continuing and that the notice was not 
waived on account of the acceptance of rent by the 
landlord. A I R 1949 F C 124, Rel. on. 1960 Jab 
L 1 277 » i960 M P L J 375 : 1960 MP C 229 s AIR 
1960 Madh P/a 192 (193) (Pt A) (Pr 3) (DB). 

_Ss. 113 and 111 (h)—Notice to quit — Waiver of 

—Acceptance of rent when amounts to waiver — Act 
showing landlord’s intention to treat lease as Subsist¬ 
ing is necessary— (Evidence Act (1872), 8. 115). 

In order to constitute waiver under S. 113, T. P. 
Act, there must be an intention not only on the part 
of the lessor but also on the part of the lessee to 
treat the lease -as subsisting. Therefore, mere pay¬ 
ment and acceptance of rent by the landlord after 
the notice to quit cannot by itself necessarily consti¬ 
tute waiver. The assent of a landlord for the con¬ 
tinuance of a tenancy must be founded on the ac¬ 
ceptance of rent as such and in clear recognition of 
the tenancy rights asserted by the person who pays 
it AIR 1949 F C 124, Rel. on. Further, the pay¬ 
ment and acceptance of rent for a period after the 
expiry of the notice terminating the contractual 
tenancy so long as the Accommodation Control Act 
is in force cannot necessarily be taken as a waiver of 
notice terminating the contractual tenancy and show- 
ing an intention on the part of the landlord to treat 
thp contractual tenancy as subsisting. 19bU Jab L J 
417 “ 960 M P L J 705 : 1959 M P C 548 : A I R 

i960 Madh Pra 16 (L7) (Prs. 3, 4, 5). 

_§ 113 —Intention to treat the lease as subsisting 

-Landlord accepting rent during pendency of suit 
and continuing suit - This does not indicate inten¬ 
tion to continue tenancy. 

If during the pendency of a suit, rent or an amount 
equivalent to rent is accepted and the suit is .con¬ 
tinued, then it must be said that the landlord has no 


intention to withdraw the notice to quit. Mere ac. 
ceptance of rent, to which a landlord is entitled even 
on eviction, does not ipso facto indicate that he 
waDts the tenant to continue. 1960 Jab L] 427 1 
1960 M P L J 631 : i960 M P C 370. 

;-S. 113 — Notice to quit — Ejectment suit pend- 

ing — Acceptance of rent — Suit continued — No 
waiver of notice. 

The mere acceptance of rent by the landlord after 
a notice to quit without more, at a time when his 
suit for eviction is pending in a law Court does not 
amount to waiver. It is the intention of the parties 
which must be determined. In order that an act 
may constitute waiver it must signify the landlord’s 
intention to forego his right of ejectment. What is 
required Is a consensus ad idem between the parties 
to renew the lease or to treat it as subsisting. Such 
an intention cannot be implied where a landlord 
pursues his pending suit for eviction. Merely by 
acceptance of rent, it cannot possibly be said that 
the lessor intends to treat the lease as subsisting 
unless he withdraws the suit. 1900 M P C 329 1 
1960 M P L J 861 1 1960 Jab L J 882. 

-S. 113 — Notice to quit—Waiver—Mere accept¬ 
ance of rent—Effect. 

The mere acceptance of rent by the landlord 
would not by itself be conclusive to show any waiver 
of the notice to quit served by the .landlord. I960 
M PL J (Notes) 36. 

-S. 113—Suit for ejectment — Payment by defen¬ 
dant. 

Where not only had the landlord served the notice 
to quit but he had actually instituted the suit for 
ejectment and for damages for use and occupation, 
if without insisting upon the plaintiff withdrawing 
his suit for ejectment and for damages for use and 
occupation the defendant made certain payments 
those payments cannot be taken to be inconsistent 
with the plaintiff’s right which he sought to enforce 
by the suit. In those circumstances, it could not be 
held that the plaintiff had waived the rights asserted 
by him. AIR 1917 Pat 409, Rel. on. 1953 Nag L J 
147 . ILR (1954) Nag 147 1 AIR 1953 Nag 219 (220) 
(Pt D) (Pr 12). 

-Ss. 113 and 111 (h) - Act showing an intention 

to treat the lease as subsisting — Waiver ot notice to 
quit — Acceptance of rent as such for period subse¬ 
quent to notice — There is creation of new tenancy. 
AIR 1955 N U C (Orissa) 1853. 

-Ss. 113 and 116-Acceptance of rent after notice 

to quit — Effect. 

The onus is on the tenant to prove that the land¬ 
lord agreed to the holding over of the tenancy, o 
to a new tenancy coming into existence after 
expiry of the previous tenancy. In the a " s ' e f ^ 0 ., 
such an evidence the mere claim of rent aft 
notice to quit for the period after the expiry , 
term of the lease, though the tenant may be conti 
nuing in possession, would not necessarily 1 ei 
the requisite consensus an idem between thei P 
to renew the lease or treat the lease as subsisting 
or create a new tenancy coming into existenc , 
would not thus operate, either as waiver ot tne 
notice to quit under S. 113, or S. 118. T. P- 

AIR 1917 Pat 409 and AIR 1954 Cal 400, Rel. o . 
1956 BLJF 658 i ILR 35 Pat 894 : AIR 19 o 7 Pat 20 
1209) (Pt C) (Pr 25) (DB). 

_S. 113—Notice to quit-Waiver-Acceptance ot 

rent after expiration of notice. , 

The question of waiver is one of a “ x . 

acceptance of rent by the landlord af 
piration of a notice is not in its f 8 

part of the notice so given. It is mer y 

st nee which must be considered along with ome 
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circumstances of the case and from which an inten¬ 
tion to waive may or may not be drawn. (1775) 98 
E R 1080, Rel. on. 

Held, in the circumstances of the case that an 
intention to waive, on the part of the landlord could 
not be drawn. ILR (1957) Puoj 861 58 Pun L R 328 : 
AIR 1950 Puni 246 (246,247) (Prs 0, 8) (DB). 

-S. 113—Act indicating intention to waive—Pay. 

ment of rent after notice does not necessarily mean 
waiver of notice — Waiver is a question of fact. AIR 
1955 NUC (Sau) 971. 


3 (B) Second notice to quit. 

• —S. 113 — P’s tenant, D in arrears of rent for 
one year — P serving notice on D on April II, 1959 
requiring him to pay arrears within one month and 
calling upon him to vacate premises by April 30, 
1959 — D sending cheque on June 25, 1959, for 
arrears of rent, and also rent due up to June end — 
P accepting cheque and cashing it — P again -giving 
notice to D on July 9, 1959 requiring him to vacate 
by end of July 1959 — D failing to vacate — P filing 
suit for eviction of D on bisis of notice dated July 
9, 1959—Notice dated April II, 1959 held ineffective 
—P’s suit for eviction on basis of notice dated July 
9, 1959, held competent — Sections 10, 17 of M. P. 
Act 41 of 1901 and S. 113 of T. P. Act held in¬ 
applicable — P held not to have waived right to sue 
for eviction. See Houses and Rents — M P. Accom¬ 
modation Control Act (23 of 1955), S. 4 (a). AIR 
1905 S C 101. 


—Ss. 113, 111(b), 112 and 108 — Unauthorised 
alterations by tenant—Forfeiture incurred—Suit for 
damages ana injunction — Damages allowed and in¬ 
junction granted—Forfeiture is waived — Subsequent 
notice to quit and suit for ejectment is not main¬ 
tainable. See T. P. Act (4 of 1882), S. Ill (b). AIR 

1959 All 33 (DB). 

——Ss. 113, 112, 116 — Second notice to quit is a 
waiver of first notice to quit. AIR 1951 All 478 (430, 
4S1) (Pt D) (Prs 10 to 18). 


—S 113 — Second notice giving further time ai 
claiming payment of rent — First notice for vacatii 
premises deemed to have been waived. See T. P. A 
(1882), S. 110. AIR 1955 NUC (Madh B) 3752. 

——Ss. 113 anJ 111 (h)—Notice to quit—Waiver < 
by giving second notice—Nature of tenancy. 

Although first notice can be said to have bei 
waived bv the giving of the second notice, tl 
tenancy that runs after the waiver is not a fre; 
tenancy but is the same old tenancy that existi 
before. If the old tenancy continues, then the givii 
of a second notice to quit, when the first notice 
found to be defective or is waived, cannot in ai 
way affect the permission granted to the landlord 1 
the Rent Controller to serve on a tenant a notice 
1989 Jab L J:277 ! I960 MPLJ375 : 191 
M P C 229 i AIR 1900 Madh Pra 192 (193) (Pt 1 

|i* 4J# 

—Ss. 113.111 (h) — Fresh notice to determii 
tenancy—Effect of—Fresh permission of Rent Co 
(roller—Necessity—(Houses and Rents-C. P. ai 
Berar House Rent Control Order (1947), Cl. (7). 

Under S.113 giving a second notice to quit do 

? n 2““ ? at a new lea , se , has come into exlstenc 
All that it means is that by giving a second notic 
the lessor expressed an intention to treat the prev 

ous lease as subsisting provided the lessee agreed 
the waiver. B 

Wherei therefore, the landlord after obtaining tl 
permission of a Rent Controller issued a notice 

JSSSWi' J? an ? , 0Q ils «Pi*y sent anoth 

sant a third notice, c 
contention that the first notice was waived by tl 


subsequent notices giving rise to a fresh tenancy?! 
which could be determined by a fresh notice after 
obtaining afresh the permission of the Rent Con¬ 
troller. 

Held, that the waiver of a notice to quit did not: 
depend upon the election of any party but upon the 
consent of both. If the first notice was waived, the 
third notice, which was valid, did determine the 
tenancy. (1947) 1 AlljE R 110, Rel. on. 1955 Nag L J 
755 . ILR (1956) Nag 13 1 AIR 1956 Nag 125 (127h 
(Pt D) (Pr 9). 

-S. 113 — Effect of second notice to quit—It does. 

not amount to waiver of first notice in absence of 
any proof thereof. See T. P. Act (1882), S. 100. AIR 
1953 Puoj 243 (DB). 

-S. 113, Ulus (b) — Waiver of notice to quit — 

Intention of parties — Notice asking tenant to exe¬ 
cute fresh rent note sent during routine adminis*- 
tration of trust property—Earlier notices not waived. 

The question of waiver is one of fact dependent 
on the intention of the party or parties concerned. 
Where in respect of certain trust property notices 
were given to the tenant specifically asking him t<v 
quit the premises, a subsequent notice in which the 
tenant was asked to execute a fresh rent note ia 
favour of the trustees could not have the effect of- 
waiving the earlier notices, io view of the intention 
of the trustees in sending the subsequent notice-. 
As the properties under the trust were let out before- 
the trustees were appointed and as it was thought 
that fresh rent notes should b9 executed in the name- 
of the trustees after they assumed office, routine 
notices were issued to all the tenants including the 
tenant in question and there was no intention on the 
part of trustees to waive the earlier notices. 1963; 
Raj L W 27 i ILR (1903) 13 Raj 370 : AIR 1963 Ra$> 
113(115) (Pt A) (Pr 5). 


3 (C). Acts not amounting to waiver. 

-S. 113, Ulus, (a) — Notice to quit — Waiver —*- 

Conditions for — Deposit of rent'in Court by tenant 
under Rent Control Act — Withdrawal of, by land¬ 
lord does not constitute waiver. 

Under S. 113, the notice is deemed to be waived 
only if the landlord by express words or by impli-- 
cation or by his conduct intends to treat the lease as 
subsisting. The acceptance of rent under the circum* 
stances mentioned in illus. (a) to S. 113 will no doubt 
amount to the tacit cousent of the landlord to con¬ 
tinue the tenancy. But where the amount is depo« 
sited in Court under the provisions of Rent Control 
Aot there cannot be teoder of the rent by the lessee 
to the landlord and acceptance by him. Mere with¬ 
drawal of the amount by the landlord under the Rent 
Control Act does not therelore constitute waiver, in 
the absence of any evidence to show thal the landlord 

55 (58)1 P \°cr(PrnHDB): bSiStlnli - A ‘ R 1965 AS!a °» 


c iT/ Waiver of notice terminating tenancy 
Suit for ejectment—Use of word ‘rent in connection 
with period after termination of tenancy in para 
relating to reliefs—Mere use of word ‘rent’ in absence 
ot intention to continue tenancy cannot amount to 
waiver of notice — Civil P. C. (1908) O 7 R 7— 
1984 All 374, Rel. 0*1984 All LJ 1143, 7 AIR 

ZT^}} 3 *“ *? otice °* 0 i 0Q tment — Waiver — What 
constitutes - Acceptance of rent by landlord for 

period prior to termination of tenancy—No waiver 
196L All W R (HC) 783 : 1961 AU LJ 037 

~ S * Waiver of notice to qult-What const!- 
tutes Notice to quit followed by notice demanding 

(Pt S D) S (Pn1i5^18) WaiV8t ' AIR 1953 0,1 349 (35 « 
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——Ss. 113,111 (h) — Waiver of notice to quit — 
What constitutes — Suit for ejectment — Landlord 
receiving-rent after institution of suit — Suit not 
"withdrawn — Action on part of landlord does not 
amount to waiver of notice under S. Ill (h). 

Lnder the Rent Control Act after a contractual 
tenancy i; determined, the tenant does not become a 
trespasser but a statutory tenant. A statutory tenant 
in order to protect himself from being ejected on the 
ground of non-payment of rent may pay a sum of 
money intending it to be rent of the permises to the 
landlord which the landlord may receive not as rent 
but as compensation for use and occupation of the 
permises. Once a suit for ejectment has been insti¬ 
tuted it cannot be said that by mere receipt of rent 
the lessor indicates his intention to treat the lease as 
subsisting unless he withdraws the suit. Where the 
landlord had instituted the suit for ejectment and the 
tenant during the pendency of the suit without any 
indication whatsoever that he was paying rent for 
the period after the expiry of the lease in respect of 
the suit property sent a sum by M. 0. to the land¬ 
lord which the landlord received, it cannot be said 
that that act on the part of the landlord constituted 
waiver of the notice to quit. AIR 1954 Cal 400 and 
AIR 1956 All 175, Rel. on. AIR 1962 J and K 2 (3) 
(Pr 2) (DB). 

-Ss. 113 and 111 (h) — Waiver of notice—It is a 

matter of bilateral agreement between landlord and 
tenant—If landlord has not agreed to revive tenancy 
there is no waiver of notice — Mere acceptance of 
cnonev remitted;by tenant does not amount to waiver. 
See T. P. Act (1882), S. Ill (h). 1961 M P L J 
(Notes) 224. 

-S. 113—Notice—Waiver—Landlord acknowledg¬ 
ing payment of portion of arrears of rent and stating 
that-in spite of such payment the tenant was still in 
arrears of rent—This cannot’'amount to wiiver of 
notice. 1960 M P L J 449 : 1960 Jab L J 506 i AIR 
I960 Madh Pra 167 (169) (Pt B) (Pr 10). 

-S. 113—Waiver of notice—What constitutes — 

Determination of contractual tenancy by notice to 
■quit — Tenant remaining in possession as statutory 
tenant—Subsequent acceptance of rent by landlord 
does not necessarily constitute waiver of notice to 
•quit. 

Held that in view of the fact that in Alwar where 
the property in dispute was situated, Rajasthan 
Premises (Control of Rent and Eviction) Act, 1950 
was in force and the tenant was bound to pay the 
Tent regularly so that he might not become a de¬ 
faulter liable to ejectment on that ground; and the 
fact of the filing of the appeal, it could not be held 
that the landlord had waived the notice requiring the 
■tenant to quit. AIR 1959 A P 340; (1959) 1 An W R 
143, Dist. 1961 Raj L W 531. 

SECTION 114 

SYNOPSIS 

(Transfer of Property Actj( 1882), S. 114.) 

1. Scope. 

2. “Pays or tenders”. 

3. “Rent in arrear”. 

4. “The Court may pass an order”. 

5. Consent decree providing for forfeiture. 

6. Relief against forfeiture for breaches of other 

conditions. 

1. Scope. 

- S. 114—Relief -:against forfeiture — When can be 

claimed—Determination of monthly tenancy by valid 
notice — Determination is not in exercise of right of 
forfeiture — S. 114 is not attracted — U. P. (Tempo¬ 
rary) Control of Rent and Eviction Act (1947), S. 3 


(1) (a) — Section does not create any right to forfeit 
but imerely ; imooses three months’ bar on right to 
eject tenant. 1905 \11 W R (HCl 229 : 1985 All L ] 
607 : AIR 1966 All 165 (166) (Pt B) (Pr 4). 

-Ss. 114 and 111—Applicability of S. 114—Eject¬ 
ment sought on basis of notice to quit—S. 114 does 
not apply. 

The provisions of S. 114 will be attracted only 
when a forfeiture occurs. Where in a suit for eject¬ 
ment is sought on the basis of a notice to quit and 
under S. Ill, T. P. Act one of the modes of deter¬ 
mining a lease beiDg by serving upon a lessee a notice 
to quit and that has been done by the plaintiff in the 
suit, no question arises of the applicability of the 
Provisions of S. 114. Moreover before S. 114, could 
be applied, it has to be shown that one of the terms 
of the lease was that the landlord will have aright 
to re-enter uf the rent for any particular period 
remained unpaid. AIR 1952 All 534, Foil. 1965 All 
WR(HC) 161 j 1965 All L J 249. 

-S. 114—Applicability—Lease not determined by 

forfeiture—Section notattracted—Relief under section 
is discretionary. ILR (1964) 16 Assam l s AIR 1964 
Assam 102 (104, 105) (Pt B) (Prs 8, 9, 10) (DB). 


-Ss. 114 and 111 (g) — Scope of S. 114-Forfei¬ 
ture — Meaning of—Plea under S. 114 first time in 
second appeal. 

Section 114, T. P. "Act gives jurisdiction to the 
Court to grant relief’.to the tenant against forfeiture 
for nan-payment of rent and there cah be no doubt 
that this power can be exercised even by the appel¬ 
late Court. But the word ‘forfeiture’ used in S.114 
has a technical meaning which must be ascertained 
by reference to S. Ill (g) of the said Act. Forfeiture 
in this technical sense is incurred in case the lessee 
breaks an express condition which provides that on 
breach thereof the le?sor may re-enter, and even in 
such a case the lessor has to. give notice in writing to 
the lessee of his intention to determine the lease. 
In proceedings against the sub-tenant where the 
lessee was not on record and the plea under S. 114 
was not made in the Courts below the High Court 
will not entertain the plea for the first time in second 
appeal though the plea raises a mixed question of the 
fact and law. 54 ^Bom L R 833 i I L R (1953) Bom 
99 « AIR 1953 Bom 129 (133) (Pt D) (Pr 11) (DB). 

-Ss. 114,106—W. B. Premises Tenancy Act (1950), 

Ss. 13, 17 - Relief against forfeiture-'Tenants 
defence against delivery of possession struck out 
under S. 17 (3) for failure to deposit and payment as 
required under S. 17 (1) and (2) — Tenant can still 
challenge service, validity and sufficiency of notice 
to quit and claim and qualify for relief under S. 114 
of T. P. Act (1832). See Houses and Rents - West 
Bengal Premises Tenancy Act (1950), S. 13. A lit 
1965 Cal 393. 

-S. 114 — Applicability — Tenant unable to get 

benefit of Ss. 12 and 14 of W. B Act (17 of 1950) - 
Claim to benefit under S. 114. T. P. Act 
and Rents - West Bengal Premises Rent Control 
(Temporary Provisions) Act (17 of 1950), 3s. 12 (1) 


L4). 

sn if the tenant is unable to get the protection 
12 or S. 14 of the West Bengal Premises Ren 
rol (Temporary Provisions) Act, 1950, it may 
j© possible for him to get the special relief under 
4 of the Transfer of Property Act. There is no 
that S. 12 gives considerable protection to tne 
, Section 14 gives further protection even 
a landlord would be otherwise entitled to a 
» for ejectment on the ground of default within 
aaning of S. 12 (1) («) of the West Bengal Pre 
Rent Control (Temporary Provisions) Ac, 
fKflcp t-u/n cpotions should not be const 
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dered to exhaust all the protection under the law. 
There is no express or implied repeal of S. 114, T. P. 
Act. 62 Cal W N 753 : (1953) 1 Cal L I 110 : I L R 
(1959) 1 Cal 671 : A I R 1958 Cal 428 (430) (Pt B) 
(Pr 7) (DB). 

-S. 114—Scope—Relief against forfeiture -Default 

in payment of rent — Suit for ejectment and recovery 
of rents — On payment of all arrears of rent with 
interest and full costs of suit, Court passed the order 
that lessee is relieved against forfeiture and he shall 
hold property - Property leased as if forfeiture had 
not occurred — Held that the result of the order was 
that effects of forfeiture were wiped out and lease 
continued to be operative. See Specific Relief Act 
(1877), S. 22. AIR 1955 NUC (Cal) 2934 (DB). 

——S. 114 — Tenant liable to be evicted may claim 
protection of S. 114. See Houses and Rents—Bombay 
Rents, Hotel and Lodging House Rates Control Act 
(57 of 1947), S. 12. (1962) 3 Guj L R 182. 

—S. 1L4 — Section 114, T. P. Act is not applicable 
to agricultural leases unless made so applicable by 
contract — Matter in such cases to be governed by 
specific provision of special Act. See Tenancy Laws 
-Vindhya Pradesh Land Revenue and Tenancy Act 
(19o3), S. 194 (1). 1962 M P L J (Notes) 304. 

—S. 114 — Scope—Section cannot be deemed to be 
abrogated by the M P. Accommodation Control Act 
Barrier under S. 4 of M. P. Accommodation Con¬ 
trol Act lifted by tenant’s failure to pay arrears of 
rent within one month of service of notice — Rights 
find liabilities of parties are to be determined under 

it'd *,i A n C ^ 1980 M p L I 1199 J l 969 Jab L J 1098 i 
( ,l 963) Madh Pra 117 * A I R 1961 Madh Pra 56 
(57) (Pt A) (Prs 2, 6). 

TT’S. 114 Agricultural lease governed by special 
Act, such as Quanoon Mai Gwalior — Principle of 
S*, 1 ,* 4 be «PPHed. See T. P. Act (1882), 

S. 113. 1960MPC329: 1900 MPLJ 801. 

'S* Applicability—Notice to quit—No term 

regarding re-entry-Elfeet. 

Where the tenancy is terminated by means of a 
notice to quit and not as a result of forfeiture and in 
tne rent-note there is no term regarding re-entry, 
the principle underlying S. 114 of the Transfer of 

Pn?£f!? y A ?u does j 0 ? 1 apply * A Provision of re- 

S 4 y ffl) aD n D f Ot Jh 0 WL ,n * 0 ®. statut °ry provision in 

Vidhin J ft M*** Bharat Sthan Niyantran 

modftiSln Pa \ a) * of th w Madhya Bharat Accom- 
modation Control Act. M B L R 1952 (Civil) 379 

Diss. 1959 M P L J (Notes) 163/ ( ' ’ 

”? S6 governed by T. P. Act-S. 114 not 

be given mf t r f r . ms .“ Re,ie £ f against forfeiture canoot 
on principles of Justice, equity and good 

“ad 108 — Requirements of S 114 in 
aicated—Houses and Rents C P « u ln * 

Rent Control Order (1947) Cl is cl B r r p 

of 1882), S. 108. AIB 1951Nag 207 ' H 

tenant alteT^vice’ol'noticelo *K vteh « 

♦h?? C S°! 114, pro L vides f or relief against forfeiture 

tv c\° ,7’ors ni oi e tirfr / 

vt P rf' r*"* • “he/” r S 

Act. USwMl LT319. With S ‘ 100 ° f 

iatenUoaSo de.etain^Te^'fe ° f 

Theta can ba oo for!ait«”iof flSff o7 


given by lessor to lessee of forfeiture of tenancy for 
non-payment of rent even though the registered 
lease provides for automatic forfeiture on non-pay¬ 
ment of ‘rent. See Transfer of Property Act (4 of 
1882), S. Ill (g). AIR 1960 Pat 525 (DB). 

-S. 114 — Suit for ejectment of lessee expressly 

based upon expiry of term of lease and not on deter¬ 
mination by forfeiture — Relief under S. 114 could 
not bejgranted. See T. P. Act (1882), S. 111. I960 
B L J R 403. 

—S. 114—Houses and Rents — East Punjab Urban 
Rent Restriction Act (3 of 1949), S 13 (2) (i) proviso 
— Expression ‘arrears of rent’ in the proviso—Means 
rent due on date of application and not due on 
date of deposit — Principles of equity or S. 114, T. P. 
Act-: not applicable. See Houses and Rents — East 
Punjab Urban Rent Restriction Act (3 of 1949), S 13 
(2) (i). ILR (1981) 1 Punj 315. 

-Ss. 114 and 108 (g) — Rajasthan Premises (Con¬ 
trol of Rent and Eviction) Act (17 of 1950), Ss. 13 
(1) (a), 13:(4), 13 (5) (as amended by Rajasthan Act 
9 of 1952) — Validity — No conflict between these 
provisions and Ss. 108 (g) and 114, T. P. Act - Re¬ 
pugnancy when arises. See Houses and Rents — 
Rajasthan Premises (Control of Rent and Eviction) 
Act (17 of 1950) (as amended by Rajasthan Act 9 of 
19o2), S. 13 (1) (a). AIR 1959 Raj 59 (DB). 

nZ S ;u 1U o , ".,jf 0cee # ? 0gs under United Stele of 
Rajasthan Building (Lease and Rent Control) Ordi¬ 
nance, 19-2 for ejectment on ground of non-payment 
ot rent — Arrears of rent not deposited on first day 
ot hearing—Protection to tenant — Deposit of rent— 
Protection can be claimed under S. 114, T. P Act 
and under Rajasthan Act 17 of 1950 which has in 
meanwhile come into force. See Houses and Rents— 
Rajasthan Premises (Control of Rent and Eviction) 

NU C 7 (rI,^ 9 1248 S ‘ 13 (a) (i) ' Proviso * A 1 R 1955 

S. 114—Applicability—Execution proceedings. 
The section is clearly confined to the stage of the 
proceeding> before the passing of a decree. After a 
decree has been passed, the executing Court has no 
PDwer to lessen the rigour of the decree so far as it 
relates to eviction because the judgment-debtor ex 
presses his willingness and readiness to pay the rent 
dacreed. AIR 1951 Raj 148 (149) (Pt C) (Pr 3). * 

—S. 114-Scope—Agricultural lease 

Obiter. - No doubt S. 114 does not apply to asrri 
cultural leases but there are decisions in^vvhich it 

Mn?L heId , that £ wh L ere a - lease does not come 
purvi ™ of , the T “nsfer of Property Act 
the Court exercising the power which it possessed 

fnr^ reV10US tolhatAc *’ will relieve against forfei 
ture ot non-payment of rent on such conditions as 
may appear equitable oo the facts of each ml l 

mm rt^i 927 ^ 2 , 39 and air laieMadaso,’)- 

29 M L J 381 and AIR 1944 Na$? 2^9 R «1 a c 
L R 126 : AIR 1950 Sau 44 (46) (Pt E) (Pr 5)‘(DB> aU 

wTure 114 “ Agricultural ,easa ~ Relief against for- 

(40) (Pt F) (Pr 5) (DB) AIR 19a6 Sau 44 

^ “ot “ooMbteot^ with* S ^114 *** 

M fe R Ur °f ma 7 be asc0 rtained by ‘reference toS^m 

SSS?? Ill P ,rl Dg ^ * NotteJ 

and Rents- laurashtr^Ren? r£ P l 1C i H ? n '' (Houses 

1951), s. 12 (8M. a l : r lass^FT 01 ^?^ (XXI 1 of 

(DB). K ia55 NUC (Sau) 4099 
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2. “Pays or tenders.” 

S. 114 — Mere expression of willingness to pay 
cannot be sufficient and cannot amount to tender. 
1963 All W R (HC) 188 t 1963 All L J 132 t I L R 
(1962) 2 All 420. 

3. “Rent in arrear.” 

—-S. 114 — Relief against forfeiture — Equitable 
relief—‘Lessee pays the rent in arrear’—Reasonable 
construction —Rent should include amount to date of 
tender and not only to date ot termination of 
tenancy by notice — Delay in making tender of 
amount—Court refused to relieve tenant. 

Section 114 T. P. Act, is designed to provide a relief 
against forfeiture. 

The relief against forfeiture provided in S. 114 is 
based on equitable principles. The purpose of this 
section appears to be to extend a special indulgence 
in favour of a tenant who is prepared to purge him¬ 
self of his conduct as a persistent defaulter by mak¬ 
ing an honest offer to clear off his entire liability. 
A more reasonable construction of this section will 
be to interpret the word ‘rent’ in such a manner as to 
include in it the entire amount which the tenant is 
liable to pay to the landlord by way of rent upto the 
date of tender. AIR 1931 Cal 457, Rel. on. 

The relief itself being an equitable one, the party 
who comes to Court iseeking such relief must come 
with clean hands. ILR (1961) 2 All 530 : 1961 All 
L J 568 j 1961 All W R (HC) 431 : AIR 1962 All 65 
(60, 67) (Prs 6, 7, 8, 10) (DB). 

—S. 114 —‘Rent iD arrear’— Decree for time- 
barred arrears — (Justice, equity and good con¬ 
science). 

When granting the extraordinary relief against 
forfeiture the Court has jurisdiction to decree time- 
baried arrears also where it is fully warranted by 
considerations of justice, equity and good conscience 
under which the relief against forfeiture is granted. 
1957 Mad W N 711: 70 Mad L W 1006 s AIR 1958 
Mad 232 (235) (Pt B) (Pr 12) (DB). 

4. "The Court may pass an order.” 

# —S. 114—The Court may pass an order. 

The granting of relief against forfeiture under 

S. 114 is no doubt in the discretion of the Court but 
in exercising the discretion, each case must be judged 
by itself, the delay, the conduct of the parties and 
the difficulties to which the landlord has been put 
should be weighed against the tenant. AIR-1910 
Mad 080 (2), Approved. 

It is a maxim of equity that a person who comes 
in equity must do equity and must come with clean 
hands and if the conduct of the tenant is such that 
it disentitles him to relief in equity, then the Court’s 
hands are not tied to exercise it in his favour. 

Hence the contention that though S. 114 confers 
a discretion on the Court, that discretion except in 
cases where third party interests intervene must 
always be exercised in favour of the tenant irrespec¬ 
tive of the conduct of the tenant cannot be accepted. 
Namdeo Lokman Ladhi v. Narmadabai. 1953 S C A 
517 , 1953 Mad W N 592 i 1953 S C J 306 : (1953) 1 
M L J 715 : 55 Bom L R 517 : 55 Pun L R 312 t 
1953 SCR 1009 : A I R 1953 S C 228 (234) (Pt C) 
(Prs 29, 31). 

-S. 114 — Forfeiture of tenancy for non-payment 

of rent—Trial court passing decree for his ejectment 
—Tenant claiming relief under section in appellate 
court - Appellate court has power to grant relief. 
1963 All W R (H C) 188 :1963 All L J 132 * ILR 
(1962) 2 Al! 420. 


-S. 114 — Exercise of discretion — Irregularity io 

payment of rent—Tenant’s iailure to pay whole rent 
either after notice of demand or when about to be 
sued—Court has good cause for not exercising dis¬ 
cretion in tenant’s favour. 1951 AWR(HC)197j 
1951 All L J 33L i A I R 1952 All 579 (580) (Pt C) 
(Pr 5). 

-S. 114—Relief against forfeiture—Discretion. 

The Court has discretion under S. 114, T. P. Act, 
to grant the relief against forfeiture or to refuse the 
same. Where it did not appear that the conduct of 
the tenants in withholding payment of rent to the 
landlord without any adequate cause, even though 
they had paid rent for about a year and a half, the 
High Court held that there was no justification for 
any such relief. AIR 1956 Assam 113 (113) (Pt B) 
(Pr 4). 

-S. 114 — Grant of relief against forfeiture — 

Court’s discretion — Principles governing exercise of 
—Tenant guilty of chronic non-payment of rent and 
harassing landlord with frivolous litigation for long 
period- A I R 1953 S C 228, Rel. on. 66 Cal W N 
449 : AIR 1962 Cal 591 (592) (Pr 2). 

-S. 114 - Non-payment of rent — Forfeiture— 

Relief against when may be refused — Held, circum¬ 
stances which weighed :with the court in A I R 1958 
Cal 428 in refusing relief to the tenant under S. 114 
were present at least substantially in the present 
case also. AI R 1960 Cal 609 (614) (Pt I) (Pr 18) 
(DB). 


-S. 114—Belief against forfeiture—Discretion of 

Court—Interference in appeal. 

In a suit for arrears of rent and ejectment on 
ground of forfeiture of lease the defendant raised the 
talse defences that there was no default and there 
was no determination of lease. The defendant did 
not pray for relief under S. 114, T. P. Act but in ap¬ 
peal the time of hearing arguments he put in an addi¬ 
tional ground for the first time that the trial Court 
had wrongly refused him relief under S. 114 ana. 
made a conditional offer to pay the arrears of rent 
with interest and full costs of suit if it wa s held that 
the tenancy was determined under S. 114. The Lxnirt 
refused to grant the relief in the exercise of its 
discretion. 

Held, that in the circumstances of the case it could 
not be said that the appellate Court had not exercised 
the discretion properly or judicially and therefore the 
High Court would not interfere with that discretion 
and grant relief against forfeiture especially when 
the defendant Company had gone:into ^uidation. 
62 Cal W N 753 , (1958) 1 C.l L ] 110 : LR (1958 
1 Cal 671 s A I R 1958 Cal 428 (431) (Pt C) (Pr 12) 

:dbj. 

-S. 114 -Scope-Power of appellate Court. 

The High Court in second appeal is not precluded 
from granting relief against forfeiture became • 
tenant did not make an application for it on th 
below and pay the arrears at a s { a jj®Pg°„ rrR 
decree of the trial Court. 25 Mad L J • 1957 

(1950) All 523, Not Foil. 70 Madl L, W 1008 ' 95 
Mad W N 711: A I R 1958 Mad 232 (236) (Pt U 
(Pr 13) (DB). 

_S. 114-Scope—Power of Court to give relief in 

cases not covered by the section (Justice, equ . 
and good conscience). . 

The Court has power to give relief against 
independently of the provisions S. 11■ i j f 
eauity and good conscience requires it. lhere 
Sough an agricultural lease doe. not come within 
the purview of the section a Court exercising the 
powers which it had possessed even prior to the Act, 
will relieve against forfeiture for non-payment of 
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cent on such conditions as may appear equitable on 
the facts of each particular case. In granting the 
relief in such a case the Court is not bound by 
the conditions laid down in the section. 1957 Mad 
W N 711 1 70 Mad L W 1000» A I R 1958 Mad 232 
<236) (Pt D) (Pr 14j (DB). 

— S. 114 — ‘Court may pass an order’. 

The principle that relief agiinst forfeiture should 
not be granted to a tenant who set up a false claim 
of having paid the arrears cannot be accepted as 
universally applicable. It all depends on the circum- 
tances of each case. 70 Mad L W 1006 : 1957 Mad 
W N 711: A I R 1958 Mad 232 (236) (Pt E) (Pr 14) 
(DB). 

—S. 114— Rent in arrears — Court can grant relief 
against forfeiture only if tenant deposits full arrears 
of rent with costs of suit in Court before hearing. 
AIR 1955 NU C (Sau) 974 (DB). 


5. Consent decree providing for forfeiture. 

-S. 114-Consent decree providing for forfeiture. 

Where the compromise decree did create or con¬ 
tinue the relationship of landlord and tenant between 
the decree-holder and the judgment-debtor, and the 
forfeiture which the decree-holder seeks to enforce 
has resulted from the judgment-debtor's failure to pay 
the amount of rent within the stipulated period the 
judgment debtor is entitled to the relief against 
forfeiture. 31 Bom 15 (FB) held still good law. 53 Bom 
L R 100 i ILR (1951) Bom 240 : A I R 1951 Bom 290 
<291, 292,294) (Prs 3,7) (DB). 

——S. 114—Scope—Suit for arrears of rent and eject¬ 
ment — Consent decree specifically designated as 
money decree — Repetition of recital that tenant had 
executed fresh lease deed which was to run from 28 
days before date of decree and that landlord was 
entitled to eject tenant in case ofidefault of two 
instalments—Decree held not a decree for ejectment. 
Therefore, the tenant could not be ejected in execu¬ 
tion proceedings of the said consent decree. AIR 
1937 J & K 10 (16,17) (Pr 2) (DB). 

—S. 114 — Delhi and Ajmer-Merwar Rent Control 
Act (1947), S. 9 — Conditional decree for ejectment 
passed by consent—Condition not fulfilled — Execu¬ 
tion not barred under S. 9. See Houses and Bents— 
Delhi and Ajmer-Merwar Rent Control Act (19 of 
1947), S. 9. AIR 1951 Punj 438. 


6 . Relief against forfeiture for breaches of 
other conditions. 

• —S. 114 — Termination of tenancy for non pay¬ 
ment of rent —Termination taking place by virtue of 
Statutory provision under Bombay Act, S. 114, T. P. 
Act being inconsistent with S. 3 of Bombay Act relief 
against forfeiture under S. 114 cannot be granted 
See Tenancy Laws—Bombay Tenancy and Agricultu-’ 

1962 S 3 C 753 Cl ’ 1948 (B ° m ‘ 67 01 1948,1 S< 3 * A 1 R 


^ -—S. 114 — Sale of hypotheca.to mortgagee ] 
satisfaction of mortgage debt and lease back to mort- 

E for fixed period — Separate agreement giving 
option to re purchase during period of lease - 
Agreement to stand cancelled in case of default in 
payment of rent -Default-Notice determining lease 
and cancelling agreement-Sult for specific perform¬ 
ance of :agreement to repurchase - Conditions not 
having been strictly complied with forfeiture could 
not be relieved against. Shanmugam Pillai v. Anna- 
Jawhm} Animal, 1949 Fac L R 537: 1950 S C J 1. 
(. l95 _°) * 683 * AIR 1950 F C 38 (41, 42, 43. 

la! 57) 57 ’ 58) (Pt A) lPrs 10 * 12 ‘ 10117, 30 ‘ 37 > 49 » 

,~ S ** 114 “ d 108—Applicability—Termination of 
lease by valid notice to quit - Wilful default in pay¬ 


ment of rent— U. P. Temporary Control of Rent and 
Eviction Act, S. 3 (1) (a)—Effect of. 

Section 114 of the Transfer of Property Act applies 
to cases where the forfeiture relied upon by the 
plaintiff is one incurred.under the terms of the lease. 
The removal of a bar from the way of the plaintiff- 
landlord’s instituting a suit for ejectment mentioned 
in S. 3 (IRa) of the U. P. Control of Rent and Eviction 
Act is not in any sense a forfeiture of any rights under 
the lease or under the terms of the tenancy which 
the defendant held. 

Where.the terms of the lease do not provide for 
forfeiture on non-payment of rent and the tenancy is 
determined by a valid notice to quit under S. 100, 
S. 114 cannot be brought in aid to protect the tenant 
from ejectment. AIR 1922 Cal 394 and A I R 1958 
Cal 428 and 1949 All W R 539, Dist. A I R 1901 AH 
95 (95,96) (Pr 1). 

-S. 114 — Suit for ejectment on ground of Don- 

payment of rent—Protection under S. 12 (1)—Conai- 
tions precedent — Relief against forfeiture under 
S. 114, T. P. Act not avaliable in cases falling under 
S. 12 of Bombay Rent Act (1947). See Houses and 
Rents — Bombay Rents, Hotel and Lodging House 
Rates (Control) Act (57 of 1947), S. 12 (1). AIR 1964 
Guj 9 (DB). 

—-S. 114—Houses & Rents — Bombay Rents Hotel 
and Lodging House Rates (Control) Act, S. 12 — 
Tenancy determined otherwise than by forfeiture — 
Tenant seeking protection from eviction must briDg 
his case within four corners of Act-Court has no dis¬ 
cretion to-give relief against eviction apart from 
provisions of Act. SeeJHouses & Rents— Bombay Rents 

(1962 3 G Lodg(ng House Rates t Contro1 ) Ac t» S. 12 . 


•os. ui aaa 111 


•oggpe —ii mutually exclusive* 


Section 114 can be invoked to give relief to a 
tenant when a lease is determined by the landlord on 
the ground of forfeiture. Where a landlord brings a 
suit for eviction of his tenant on the ground that he 
has determined the tenancy under S. Ill (h), the 
eviction is not sought on the ground of forfeiture so 
as to attract S. 114. 1900 M P L J 1199 , I960 lab 

Pra W Wpktr" 117: AIR 1961 M “ dh 

—S 114 — Lessee to incur forfeiture of lease, on 
detault of payment of rent—Subsequent agreement 
between lessor and lessee for sale of demised land — 
Agreement to be performed within period of seven 
years — Condition of lease as to regular payment of 
rent, made condition of agreement to sell-Default In 
payment-of rent — Condition held not essence of 
contract of sale — Vendee-lessee can be relieved 
“gainst the same. See Specific Relief Act (1877), 

S. 24 (b). AIR 1960 Mad 203 (DB). 

—Ss. 114 and 111 (g)- ‘Where a leaie of immov¬ 
able: property has determined by forfeiture’-Mean- 
log of* 

The expression 'where a lease of immovable oro- 
perty has -determined by forfeiture,' in S. 114 meins 

i c , ° ee “ determined in the manner as indicated 
in S. Ill (g) of the Transfer of Property Act. There- 
fore, when there is no forfeiture as contemplated by 

1961 Mys ill lunffiS 

~ S * 114 7 , Defau it in payment of rent - Protection 
under Rajasthan Premises (Control of Rent and Evic¬ 
tion) Act (17 of 1950) is not available — Section 114 

T. P. Act cannot be invoked. See Houses and Rents- 

Premise (Control of Rent and Eviction) 
Act (17 of 1950), S. 13. AIR 1981 Raj 120. J 
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SECTION 114-A 

• Ss. 114-A) 112 and 114—Specific performance— 
Sale of portion of hypotheca to mortgagee in satisfac¬ 
tion of mortgage debt and lease back to mortgagor 
for fixed period — Stipulation for payment of rent 
regularly with forfeiture clause—Separate agreement 
executed on same day giving lessee option to repur¬ 
chase during period of lease—Agreement to-staud 
cancelled in case of default in payment of rent — 
Default in payment—Notice determining lease and 
cancelling agreement—Suit for specific performance 
of agreement to repurchase—Agreement held in 
nature of privilege of concession and not penalty — 
Conditions not having been strictly complied with 
forfeiture could not be relieved against — Subsequent 
acceptance of payment held did not amount to waiver 
—Specific performance cannot be granted — Specific 
Relief Act (1877), S. 24, Shanmugam Pillai v. Anna- 
lakshmi .Ammal, 1949 Fac L R 537 : 1950 S C J 1 : 
(1950) 1 Mad L J 683 : AIR 1950 F C 38 (41, 42, 43, 
50, 54, 57, 58) iPt A) (Pis 10, 12,16, 17, 36, 37, 50, 
57). 

-S. 114-A—Suit for ejectment on breach of condi¬ 
tion—Absence of notice under S. 114-A—Suit cannot 
be decreed. See T. P. Act (1882), S. Ill (g). AIR 
1954 All 649. 

-Ss. 114-A and 111 (g)—Sections 111 (g) and 114-A 

require notice to tenant - No notice is to be given to 
an assignee of a part of the lessee’s interest. See T. P. 
Act (1882) S. Ill (g). AIR 1961 Assam 70 (DB). 

—Ss. 114.A, 111 (g)— Combined notice under two 
sections — There is no bar under the Act to combine 
the two notices in one. See Transfer of Property Act 
(4 of 1882), S. Ill (g). AIR 1961 Assam 70 (DB). 

-S. 114-A — Notice under S. Ill (g) cannot be 

waived — Distinction between notice under S. 114-A 
and one under S. Ill (g). See T. P. Act (1882), S. Ill 
(g). AIR I960 Cal 40. 

-Ss. 114-A and 111 (g)—Suit by dispossessed lessee 

to recover possession from lessor who has re-entered 
npon forfeiture — S. 114-A not applicable—S. Ill (g) 
is applicable — Notice expressing intention to .deter¬ 
mine lease and re-enter is sufficient compliance. ILR 
(1960) 2 Cal 167. 

-S. 114-A—Breach of covenant to keep free seats 

in cinema house-Forfeiture—Relief— (West Bengal 
Amusement Tax (Amendment) Act (11 of 1949), 
Ss. 3,4). 

The covenant in a lease of cinema houses ran as 
follows i 

“The company shall at all times duriDg the period 
of the lease keep one box containing not less than 4 
seats in each of the said Cornwallis Theatre and 
Crown Cinema at the disposal of the lessor for the 
use of herself or of person or persons authorised by 
her or on her behalf in writing and if the lessor so 
desires in writing the company shall instead of four 
seats in the box permit 6 persons in the stall and 8 
persons in the gallery or in the pit to view the per¬ 
formance which will be held in the aforesaid two 
demised premises”. By another clause it was provid¬ 
ed that the company shall pay both the Owner’s and 
Occupier’s shares of rates and taxes and other out¬ 
goings and imposition payable in respect thereof 
during the said term of the lease. 

Held, (i) that these seats mentioned in the covenant 
were free in the sense that no price was charged or 
paid in respect thereof, by the lessor. 

(ii) The words, of sub-section (3) (b) of S. 3 of the 
Amended Act were such that the person who was 


admitted on free ticket was liable to pay the enter¬ 
tainment tax. But the covenant required the lessee to 
discharge for and on behalf of the lesser such liabi¬ 
lity for tax on free and complimentary tickets or 
passes. The lessee did infringe its liability under the 
covenant to provide free seats to the lessor if it 
attempted to realise the tax from the lessor. 

(iii) There being the breach of the covenant and as 
the lessor having given the necessary notice of for¬ 
feiture, forfeiture must follow as a matter of legal 
consequence. As one of the clause of the lessee’s 
covenant in the lease provided clearly that the breach 
of any condition mentioned in the lease will entitle 
the lessor to re-enter and the breach in this case was 
capable of remedy and the lessor failed to remedy, 
therefore, under S. 114-A of the Transfer of Property 
Act the Court had no power, when the conditions 
mentioned in that section were satisfied to grant any 
relief against forfeiture. 90 Cal L J 263 i A I R 1953 
Cal 1536 (537, 533 to 542) (Prs 215, 21, 30, 31, 37, 
40, 43). 

-S. 114-A — Section merely defines form in which 

notice under S. Ill (g) is to be issued in cases where 
breach of condition is capable of being remedied — 
Single notice is sufficient. See T. P. Act, S. 111(g). 
AIR 1953 Mad 313 (DB). 

-S. 114-A—Technical defects. 

The object of S. 114-A is that the lessor should 
have clear information as regards the breaches com¬ 
plained of and he should have an opportunity of 
remedying them if possible. Once the purpose of this 
provision is substantially complied with mere techni¬ 
cal defects should not prevent the lessor from 
availing herself of the right of forfeiture if she was 
otherwise entitled to it. The commonsense view of 
the matter should be taken in construing S. 114-A. 
(1952) 2 M L J 758 : 1952 Mad W N 871 r 66 Mad 
L W 1079 : ILR (1953):Mad 615 * AIR 1953 Mad 
313 (315) (Pt B) (Pr 8 ) (DB). 

-S. 114-A — Scope — Mandatory —Notice before 

suit. 

The provisions of S. 114-A regarding further notice 
requiring the lessee to remedy his breach is manda¬ 
tory, provided the breach is capable of being re¬ 
medied. If the breach is irreparable or irremediable, 
no notice under S. 114-A is necessary and the land¬ 
lord is entitled to evict the lessee if the conditions of 
forfeiture are fulfilled. But if any other remedy is 
available or the injury is reparable, a notice under 
S. 114-A is compulsory. AIR 1957 Orissa 35 (39) 
(Pt E) (Pr 14) (DB). 

-S. 114-A-Forfeiture for non-payment of rent— 

Necessity for notice. 

In case of forfeiture only one notice is required 
and not one under S. 111(g) and another under 
S. 114-A. But the argument that no notice of eject¬ 
ment is necessary at all in cases relating to 
for non payment of rent is not correct. AIR iyo5» 
Tripura 26 (26) (Pt A) (Pr 6 ). 

SECTION 115 

_S. 115—Surrender by lessee—Effect on rights of 

under-lessee. 

In view of S. 115 the surrender by a lessee does 
not prejudice the rights of the under-lessee which 
include the right to continue in possession. 1959 All 
L J 188. 



—S. 115 — A lessee by surrender cannot destroy 
rights created by him in favour of under-lessee — 
Lessee can only give title to his lessor by surrender 
on same extent as he could give by way of an assign¬ 
ment. See Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (1947), S. 7. 1957 
All W R (HC) 732 : 1957 All L J 731. 

;—S. 115 — Applicability and scope — Lessee trans¬ 
ferring his interest by way :of mortgage - Lessor 
giving notice to lessee under Ss. Ill (g) and 114-A 
and obtaining decree — Held, mortgagee could not 
be regarded assignee of lessee’s entire interest — It 
was not open to him to set up plea that even after 
forfeiture of lease he was entitled to remain in 
possession. See T. P. Act, S. 108 (j) (q), AIR 1961 
Assam 70 (DB). 

“"7"!?. “ ^' an< R° rd and tenant — Tenant closing 

original business because of old age and carrying on 
another business in partnership with apother person 
— Use of premises by parmership is permissive — 
lhis does not amount to sub-letting. 

i fac ! s , ll ? at the burde n was entirely on the 

landlord to establish sub-letting. The mere fact that 

a tenant permits the tenancy premises to be utilised 
by a partnership in which he is a partner, does not 
the relationship of a landlord and tenant 
is created between the tenant and the partnership. 

rlrll h Pe V° a parlne L r . to permit the use of his pro- 
perty by the partnership. Such permissive user is 
only by way of licence and will not create in the 
partnership the rights of a sub-tenant or a tenant 

SlSSf y »k the te , na ? cy P/e- supposes user by the 
tenant to the exclusion of the landlord. The use by 

the partnership being only permissive, the tenant 

cannot be deemed to have sub-let the premises to the 

,~ e S ’ 115 - Surrendcr lease - Effect on su b. 

W-* is^isrS'Ss 

rreDder operates as an assignment to the lessor of 

518 /iFclaf^ ,Si U 5^C 1 W N 

167 « air 
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——S. 115—Order of eviction against tenant-Order is. 
binding on sub-tenant also. See Houses and Rents— 
Madras Buildings (Lease and Rent Control) Act (18 of 
1990), S. 18. (1965) 2 Mad L J 265 : (’65) 78 Mad- 

Li VY 

——S. 115 — E/ectment suit brought by Landlord, 
against tenant decreed — Sub-tenant, party to suit- 
cannot plead protection of his status under Madras' 
Buildings (Lease and Rent Control) Act. See Houses 
and Rents-Madras BuiJdings (Lease and Rent (Con- 

WM °, f i- 9 i 6 kl - 2 W- < 1932 > 2 Mad LJ 179 , 
AIJR 1953 Mad 3o0 (DB). 

—S. 115-Consent decree for e/ectment against- 
tenant - Nature of “Fraud or collusion not proved 
-Sub-tenant held liable to e/ectment. See Houses, 
and Rents—Rajasthan Premises (Control of Rent and' 
Eviction) Act (17 of 1950), S. 13. 1961 Raj L W 395. 

SECTION 116 

SYNOPSIS 

(Transfer of Properly Act (1882), S. 110.) 

1. Scope. 

2. Holding over—What amounts to. 

3< L Ge S neral >,diDg0Verafter expiration lease — 

4- E po«S e ' S legal ' eP ' tSen,alive i * 

5- "Umdng in'poisesibm* ,rW !e ,SSeD,s to h!s 
6 . Clause for renewal. 

' t?ary.” absence of an agreement to the con^ 

8 . Possession under invalid lease 

9. Holding over-Liability for damages. 

10 . Suit for Possession-Limitation. 


1. Scope. 

lea ,.! 5 ' ll6 ' 108 “ H ° lding ~ Determination of 

under s - 108 <> f 

notice did not end with the end S?S ,flry * the * 
tenancy, it was an invalid notice f On" month °* 
that invalidity the tenant could not ha^e hS?* 1 ? ° f 
ed, and continued to be a tenant of the W? e A ecU 
ing the continuance of that tena™ Ti? 1 . * Dur - 

obtaining a lease could not elect the Sef«n/f lal , nli . ff . b y 
All L J 427 1 1958 All W R f ho fndant. l95 »- 

879 (880) (Pt A) (Pr 6 ) (DB). Q 48 ‘ AIB 1958 

r»0“'not7 nol ti mei a 7on\ ? n g h aay , daL h 0 ,d i? S ° Ver 

incement of tenanov. s-f T a n . 0 as . -to com- 


tenanny-^cHonlmra^^^oo-f 1 with raencement'oH^yTsee* t“p dat8 , ■« :t? com! 

s - uo - “ 1952 « T - :p - Act(4ofis ^ 

Premises to continue wUh [enaS-n? a,ld tMt of 

agamat tenant. AIR 1955 NUC t M ad h B) 3188 ™'°* 

T^mtractfo trans7/tenanc^ r ights—Surra^d r ' ren ^ er 

contract - Landlord cannotlanS!* urre “ der after 
tract to sell. AIR 1955 NUC (SSh B) m5«l°“ °° D ' 

^^b^i^e-Tuitst c ts o i,r n ^ f ‘r e ? nd 

ant irsss 1 ^^ ss. °i & 

P. C. (1908), S. 96. ARR 1950 ««19 ^ 


.116-Scope and applicability, 
holding“over and thl question ofhdd^ ^ effect oi 

's b “y b £ d 8 *T'-" eC T a K 

when the lease has no/been^ d°e?er 0 mi ho !i dfDg OV0r 

oTtt B C ° ntlnues - a ccordance 9r wi th the Q terms 

his A hte t b h e e oo d m ete 7 i0a,ion •» 

year to year or month to month as 7hT 4 tonanf f ™m 
only when the landlord accents r»„. / 8 b ®. 

otherwise assents to his contin,,i„„ ) ftom him or 

SfflrwraftSfs, gr gtfrgin 
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——S. 116—Applicability—Lease for fixed period — 
Defendant not vacating — Plaintiff giving notice to 
vacate and claiming damages for occupation at en¬ 
hanced rate — Defendant not paying and plaintiff 
aot accepting any rent—Effect. 

Defendant occupied plaintiff’s premises on lease 
for a fixed period which expired on 17-10-1944. As 
defendant did not vacate plaintiff gave him notice 
to vacate and demanded damages at enhanced rate of 
Rs. 1,300 per year for occupation after 17-10-1944. 
As defendant still did not vacate plaintiff sued for 
ejectment. It was not defendant’s case that plain¬ 
tiff had accepted rent for period subsequent to 
17-10-1944 or that he assented to continuance in pos¬ 
session of defendant and that any new tenancy came 
into existence as a result of acceptance of the plain¬ 
tiff’s offer of enhanced rent. Defendant did not ac¬ 
cept plaintiffs offer; on the other hand in the written 
statement repudiated liability to pay at the enhanced 
Tate of Rs. 1,300. 

Held, that S. 110 of the Transfer of Property Act 
was not attracted. 1960 Nag L J (Notes) 60. 


-S. 116 — Manufacturing unregistered lease — 

Notice to terminate. In S. 110 statute itself indicates 
by necessary implication, that S. 100 will apply to 
all leases covered by statute, whether under regis¬ 
tered instruments or not. See T. P. Act (1882), S. Iu6. 
AIR 1959 Cal 181 (DB). 

-Ss. 116,105 — Creation of tenancy — S. 110 has 

no application where landlord has no alternative 
but to allow tenant to remain in possession and to 
accept rent payable by tenant. SeeT. P. Act (4 of 
1882), S. 105. AIR 1959 Cal 120 (DB). 

-S. 110 — Applicability and scope-S. 110 has no 

application to cases of termination of tenancies by 
□otice to quit — S. 113 excludes S. 110 — Both sec¬ 
tions cannot apply to particular case. See T. P. Act 
(1882), S. 113. AIR 1955 N U C (Cal) 5909. 

-S. 116 — Waiver of forfeiture—Principle—Deter¬ 
mination of tenancy under S. 6 (8) of Bengal Act 6 
of 1933 by landlord by notice — Waiver ol — Held 
■on facts S. 110 cannot be said to apply because 
there was no act which could be said to amount to 
an assent by landlord to tenant continuing in pos¬ 
session See T. P. Act (It82), S. 112. AIR 1955 
N U C (Cal) 1100 (DB). 

-S. 116 — Suit for possession and rent — Plea re¬ 
garding sufficiency of notice — Tenant cannot for 
tirst time in appeal be allowed to raise objection to 
sufficiency of notice to quit after having failed in 
first Court on his plea of title. See Civil P. C. (1908) f 
•O. 41, R. 1. AIR 1955 Him Pra 44. 

-S. 116 — Lease executed before applicability of 

T. P. Act - Tenant holding over—Notice to quit not 
necessary. See T. P. Act (1882), S. 108. AIR 1955 
N U C (Madh B) 3694. 

-S. 116 — Lease executed before applicability of 

Act — S. 116 does not apply. See T. P. Act (1882), 
S. 2 (c). AIR 1955 N U C (Madh B) 3694. 

-S. 116—Lease deed impliedly providing for con¬ 
tinuance of lease after specified period— Tenancy not 
determined - S. 116 not applicable. See T. P. Act 
(1882), S. 106. 1962 M P L J (Notes) 260. 


-S. 116 — Presumption regarding tenancy being 

continued - Necessary conditions “ E v, “ ence Act 
1872), S. 114—Civil P. C. (1908), Ss. 100-101. 

For the application of S. 110, one of the two 

conditions must be satisfied, namely, either the land¬ 
lord should have accepted the rent from the lessee, 
or should have assented to his continuing in posses¬ 
sion as a tenant. It is only on showing that one ot 
these two conditions has been satisfied that a pre¬ 
sumption regarding the tenancy being continued 


from month to month can arise. 1961 Jab L J 1334t 
1960 MPLJ (Notes) 123 : I L R (1960) Madh 


-S. 116 — Statutory tenant—Eviction proceeding 

pending apainst tenant—Premises sold pending such 
proceeding — Attornment by tenant and payment of 
rent to pui chaser - Held that new tenancy was not 
created between the purchaser and the tenant. 

Where duriog the pendency of an eviction pro¬ 
ceeding started against a statutoiy tenant by the 
landlord the premises are sold, and the tenant attorns 
to the purchasers, the attornment of the tenant to 
the purchasers will not be^sufficient to enable the 
Court to draw an inference of a new contract of 
lease between the purchasers and the tenant sub¬ 
sequent to the date of purchase de hors the lease 
from the transferor landlord under which the tenant 
was admittedly holding prior to the purchase. 

Held, on the facts of this case that the purchasers 
did neither abandon nor waive their rights to enforce 
the eviction order by entering into a new contract, 
express or implied; that fresh application for evic- 
tion filed by the purchasers could not amount to a 
waiver of their pre-existing right to enforce the 
previous eviction order and that there was no scope 
for applying the doctrine of election in this case. 
A I R 1950 Mad 301: (1950) 1 Mad L J 270, Disting. 
(1961) 2 M L J 170 : I960 Mad W N 705 r 73 Mad 
L W 692 s AIR 1901 Mad 200 (203, 204, 205) iPt B) 
(Prs 14,22, 26,28). 

-S. 116-Liability of lessee to pay property tax — 

Tax due — Lease deed — Construction—Lessee held 
liable to pay entirety of municipal property tax due 
on superstructure put up by him — Since relation¬ 
ship of lessor and lessee ceased upon termination of 
period of lease and there was no assent to lessee 
holding over, terms of lease deed held were inappli¬ 
cable. See T. P. Act (4 of 1882), S. 108 (g). A I R 
1955 Mad 555. 


-S. 116 — Terms as to notice cannot be imported 

under S. 116 when tenant holds over. See T. P. Act 
(4 of 1882), S 100. AIR 1953 Mad 884. 

-S. 116 — Acceptance of rent after order of evic¬ 
tion—T. P. Act (1882), S. 110, has no application. See 
Houses and Rents — Madras Buildings (Lease and 
Rent Control) Act (15 of 1945), S. 7. AIR 1950 Mad 
746 (DB). 


_Ss. 116, 106 and 111 — Lease invalid — Lessee 

entering into possession under lease and paying rent 
—Presumption of monthly or yearly tenancy under 
S. 100 may arise—Lessee is neither tenant-at-will nor 
tenant.at-sufferance—Lease has to be determined in 
one of the ways mentioned in S. 111. See T. P. Act 
(4 of 1882), S. 100. AIR 1955 Nag 306 (DB). 

_S. 116 — Right of landlord to evict tenant for 

non-payment of rent — Tenancy determined by valid 
not j ce _Tenant still in occupation—He is not a tenant 
within meaning of S. 13, Orissa House Rent Control 
Act (1951). See Houses and Rents — Orissa House 
Rent Control Act (11 of 1951), S. 5 (a). (1961) 27 Cut 
L T 81. 

-S. 116 — Holding over — New tenancy —Condi- 

tions necessary—Delay ia instituting suit for eject- 
ment—Does not amount to assent. 

Before a new tenancy comes into operation by 
application of S. 110, two conditions must be satisfied, 

(1) that the tenant must continue in possession alter 

the termination of the tenancy and (2) that the lessor 
accepts rent from the lessee which is only one of the 
ways of signifying his assent, or otherwise assents to 
his continuing in possession. 

Mere delay in instituting an action for ejectment by 
the landlord does not amount to his assent to the 
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Continuance of the tenant's possession and a new 
tenancy as contemplated by 11G, T. P. Act does not 
come into existence. [Lit 42 Pat 674 : 1962 B L J R 
906 ; AIR 1982 Pat 4*6 (447 to 449) (Prs 7, 9, 11) 
(DB). 

B —S. 116—Scope, of—Statutory bar to automatic 
renewal—Leases governed by Bihar Building (Lease, 
Rent and Eviction) Aet—(Houses and Rents — Bihar 
Building (Lease Rent and Eviction) Act (3 of 1947), 
Ss. 11 and 12). 

The renewal of a tenancy by application of S. 110, 
T. P. Act takes place only when there is no agree¬ 
ment to the contrary. If there is an agreement, the 
acceptance of rent after determination of the lease 
will not give rise to a renewal of tenancy. In the case 
of leases to which the Bihar Building (Lease, Rent and 
Eviction) Act applies there is a statutory bar to the 
automatic renewal even if there is no agreement to 
the contrary in the lease itself. Under that Act the 
tenant can extend the lease only by serving a notice 
upon the landlord as required by S. 12 of that Act. 
That being so the mere acceptance of the rent in the 
absence of such notice will not bring about a renewal. 
In that respect the provisions of S. 110, T. P. Act. 
must be deemed to be cut down by the special provi¬ 
sions of the Tenancy Act. Digambar Narain Chau- 
dhary v. Commr. of Trihut Division. 1958 B L J R 
659:1958 Pat L R 332 i ILR 37 Pat 1307 i AIR 1959 
Pat 1 ( 6 ) (Pt D) (Pr 13) (FB). 

—Ss. 116,105—Civil P. C. (1908), Ss. 100 and 101 

Questions of law and fact — Nature of tenancy— 
— Whether altenancy, contractual at inception, has 
terminated and tenant has since become a statotory 
tenant is not a pure question of law—Such question 

2 ?r 5 L°J! * acts anc * circumstances of each case. 
(1905) 67 Pun L R 887. 


-S. 118 — Scope — Principles apply to leases c 
agricultural lands. 

The principle underlying S. 110 is based upo 
consideration of equity and Justice and in the absenc 
ot anything to the contrary can also be made appl 
cable to cases not governed by the Transfer of Prc 

’ , The jnnciples are applicable to leases c 
agricultural lands. 1903 Raj L W 627 1 1 L R (196£ 
13 Raj 1137 i AIR 196* Raj 88 (90) (Pt B) (Pr 12). 
—S. 116—Unregistered rent note—Value of—Usefi 
only to show nature of tenant’s continued possessio 
It is ineffectual to prove conditions under whic 
tenant continues in possession after expiry of tern 
|ee Registration Act (1908), S. 49, Proviso. AIR 195 

• s - 1 W — Suit for recovery of rent during hole 
ing over—Period of limitation is only three years Se 
Imitation Act (1908), Art. 110. A IB W WC 

, 116 ~ Tenancy at sufferance — What is - 

frS d n r h ° dln ? ov ® r aft0r expir >’ of term cannot b 
treated on same footing as a tenant at sufferance - 

0 ji Il !? d c t0 bo,< * 14 whether or not i 
Pjcases the landlord. See T. P. Act (1882) S inq 

1949 Ker L T 15 ; 1949 T C LR 59 (DB). ' 

2. Holding over-What amounts to. 

116 — Holding oyer — What amounts to- 

ite L l air c,loulta mk ' A “ (3 o 

t Iti 6 A} 6DaDt °°P ld ba o Sald 10 be holding over 
two conditions must be satisfied* firstly that thelenap 

periodoTlh a , p0ssessl ? n aft< * lhe expirationof the 
period of the lease and secondly lhe landlord nr Me 

representative must accept rent or otherwisj Assent fc 
the assesses continuing in possession. 1 

w ¥ n ? allocation in terms of these 

contenHon o?hnM L*n“ g alleged L ,n ,avour of th e 
rVI itT ° V6t was that there was a 
[Yol, 14.] Fn.D. 45. 


delay of two years and 7 months before the filing of 
an application und;r S. 3 (vi) of the Calcutta Thikka 
Tenancy Act, for ejectment. 

Held, that when a tenant continues in possession 
after the terms of the lease has come to an end, he is 
a tenant at sufferance until the landlord either 
accepts rent or otherwise shows his assent to the 
tenant continuing to be on the land, when he becomes 
a tenaut by holding over. In the absence of proof 
about acceptance of rent or consent by a landlord, 
mere long delay could not be said to indicate consent. 
53 Cal W N 73 (FC), Foil. ; 60 Cal W N 39, Dist. 
(1963) 67 Cal W N 456. 


-S. 116 — Tenancy by 'holding over' is new ten- 

ancy-Protection under 8 . 9 (1) (b) (iii), West Bengal 
Non-agricultural Tenancy Act — (Tenancy Laws — 
West Bengal Nan-agricultural Tenancy Act (20 of 
1949), S. 9 (1) (b) (iii) ). 

The tenancy by holding over is a 'new tenancy in 
law', although, practically speaking, the terms of this 
new tenancy may be the same as of the old or the 
determined or expired tenancy. The tenant 'holds 
over’ not under the expired kabuliyat or registered 
lease or ‘lease in writing* but really /in spile of it*. 

Even apart from S. 110, T. P. Act or the general 
law of 'holding over* as between landlord and tenant, 
a tenancy by ‘holding over’ would appropriately 
come within the expression 'without a (any) lease in 
writing’ as used in the West Bengal Non-agricultural 
Tenancy Act, 1949. The provisions of S. 7 (4), West 
Bengal Non-agricultural Act do not warrant or com¬ 
pel a different construction. 

Where the period of the tenancy by ‘holding over’ 
is more than one year but less than twelve years 'even 
when taken along with the period of the ‘expired’ 
lease in writing’ which preceded it, it will have the 
esser protection of S. 9 (1) (b). If the period of the 
tenancy by 'holding over is by itself not less than 

t c W S /m ye r a / s L lt wiH have the Sreater protection of 
8 . 7 (2). It, however, this period be less than twelve 
years but it is 'twelve years or more’ when taken 
along with the period of the ‘expired lease in writing’ 
in the wake of which it lollowed, it will still have 
the higher protection of S. 7, as contained in S. 7 (4). 

Therefore a tenant of non-agricultural land holding 
over without lease in writing, after the expiry of 
registered lease for five years is entitled to the pro, 
tection of S. 9(1) (b) (iii) of the Act of 1949 UR 

i^»d-a* *w t 

service of notices. AIR 1955 NUC (Madh B) 52. 

—S. 116-Holding over - What is-Onus of proof 
—(Landlord and Tenant). v 

The expression “holding over” means that thn 
relationship of landlord and tenant was allowed to 
continue with the consent of both parties, and it is 
for the tenant to prove the overt acts by which the 
relation was allowed to continue. These overt acts 
may be either the receipt of the rent by the landlord 

other*acts 80 * * 0 ^ colinuance of tne tenancy by 

SJmpiy because the landlord waited for so many 
Instituting the suit alter the formal deliver 
oi possession m execution of a decree for arrears of 
rent against the tenant, the tenant cannot be deemed 

(Pr eUDB) ° Ver- A 1 R 1955 P “ 158 (180 > 

frr>h d l«^-P iD p "f e ”'°, n i to 

doe. notcoutltatohoUlngov£.” UUdefag "' ment 
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Section 116 in terms states that unless there is an 
agreement to the contrary, assent by the lessor to 
continuance of possession and acceptance of rent 
from the lessee after the expiry of the lease would 
constitute holding over. Where the lease had expired 
and the lessee continued in possession under an 
express agreement to do so till the lessor reached a 
final decision as to granting of fresh lease, there is 
no holding over by the lessee. 31 Pat L T 100 : AIR 
1950 Pat 222 (224, 225) (Pt B) (Pr 7) (DB). 

-S. 116—Landlord and Tenant — Tenant holding 

over—Tenant not getting possession on strength of 
his lease — Tenant can never be tenant holding over 
after expiry of lease period. AIR 1964 Tripura 36 (39) 
(Pt D)(Pr 13). 

3. Lessee holding over after expiration 
of lease—General. 

# -S. 116 —Person remaining in possession after 

determination of tenancy — Becomes statutory tenant 

— He can remain in possession but cannot enforce 
terms of original tenancy — Sub-lessee from a statu¬ 
tory tenant under the Act acquires no right of tenant. 
See Houses and Rents — Bombay Rents, Hotel and 
Lodging House Rates Control Act (57 of 1947), 
S. 12(1). AIR 1965 SC 414. 

• -Ss. 110, 100 — Contractual tenancy —/Expiry 

of lease by efflux of time—Tenant continuing in pos¬ 
session by virtue of protection granted under Rent 
Control Legislation — Payment and acceptance of 
contractual rent or statutory rent by landlord—Status 
of tenant holding over not acquired — Notice under 
S. 100 not necessary. See T. P. Act (4 of 1882), S. 100. 
AIR 1961 SC 1067. 

-S. 116 — Lease — Expiry of—Lease not validly 

terminated—Lessee continuing in possession of land 

— Lease is renewed but not continued — Period of 
lease counts according to nature of tenancy—Protest 
from lessee against enhancement of rent disentitles 
lessor to enhanced rent. See T. P. Act (4 of 1882), 
S. 5. AIR 1965 All 320 (DB). 

-Ss. 116, 112 and 113 — Second notice to quit — 

Waiver of forfeiture — Effect of — Fresh tenancy if 
comes into existence—Position of holding over com¬ 
pared. See T. P. Act (4 of 1882), S. 113. AIR 1951 
All 478. 

—S. 116—Applicability—Tenancy for fixed period— 
Premises in occupation [of sub-tenants after expiry of 
period—Tenant holding over—Tenancy when deter¬ 
mined— Tenant to give notice to landlord or deliver 
vacant possession. See T. P. Act (1882), S. 111. 
1958 Nag L J (Notes) 85. 

_S. 116—Nature of possession of tenant holding 

over without consent — (Specific Relief Act (1877), 

S. 9). 

Under the Ihdian law the possession of a tenant 
who has ceased to be a tenant is protected by law. 
Although he may not have a right to continue in 
possession after termination of the tenancy, his pos¬ 
session is juridical and that possession is protected 
by statute. Under S. 9 of the Specific Relief Act a 
tenant who has ceased to be a tenant may sue for 
possession against his landlord if the landlord de¬ 
prives him of possession otherwise than in due course 
of law, but a trespasser who has been thrown out of 
possession cannot go to Court under S. 9 and claim 
possession against the true owner. Therefore, the law 
makes a clear and sharp distinction between a tres¬ 
passer and an erstwhile tenant. Whereas the tres¬ 
passer’s possession is never juridical and never 
protected by law, the possession of an erstwhile 
tenant is juridical and is protected by law. Therefore, 
as far as the Indian law is concerned, an erstwhile 
tenant can never become a trespasser. It may or may 


not be that in English law in certain circumstance} 
he can become a trespasser and it does seem that the 
landlord can enter the premises and deprive the erst¬ 
while tenaut of his possession, but in India a land¬ 
lord can only eject his erstwhile tenant by recourse 
to law and by obtaining a decree for ejectment. 56 
Bom L R 308 i ILR (1954) Bom 950 i AIR 1954 Bom 
358 (360) (Pt B) (Pr 4) (DB). 

S. 116 — Scope—Lessee in occupation after de. 
termination of lease'— Municipal taxes for period 
subsequent to determination of lease—If rent-Muni- 
cipalities—Calcutta Municipal Act (YV. B. Act 33 of 
1951), S. 202 — (Tenancy Laws — Calcutta Thika 
Tenancy Act (W. B. Act 2 of 1949), S. 6.) 

Where after the expiry of the term of the lease, 
the tenant continued in possession without executing 
a fresh lease and the landlord obtained a decree for 
recovery of municipal taxes in respect of the period 
subsequent to the expiry of the lease. 

Held, that the consolidated rate of municipal taxes 
which could be legally recovered from the tenant 
was not part of rent and since the municipal taxes 
for the period subsequent to the expiry of the lease 
were claimed on the basis of statutory liability and 
not under any liability accruing from the lease deed, 
it could not be said that there was any waiver on the 
part of the landlord or any recognition of the tenancy 
by holding over under the provisions of S. 110 of the 
T. P. Act. 65 Cal W N 488 i ILR (1961) 1 Cal 287. 

-Ss. 116 and 111—Defendant’s tenancy determin¬ 
ed by notice—Defendant holding over—Government 
requisitioning premises and handing over same to 
defendant—Position of defendant. He holds sunder 
Govemment—His possession lafter requisition period 
is wrongful. See T. P. Act (4 of 1882), S. 111. AIR 
1952 Cal 455. 


— Ss. 116 and 106—Tenant holding over without 
consent of lessor—Dispossession by landlord — Sub¬ 
sequent obtaining of possession—Effect—He can be 
ejected without any notice. 

A tenant holding over after the expiry of the period 
af his lease without the consent of the lessor will be 
:reated as a tenant by sufferance and can be sued for 
ejectment at any time without any previous notice to 
guit. If such a tenant is dispossessed by the lessor 
and after some days he again obtains possession, the 
original lease will not be renewed and he can be 
ejected without any notice to quit as required by 
S. 100. AIR 1935 Pat 271, Rel. on. Chifaley’s T. P. 
Act S. 110, N. 2, Ref. 11 J and K L R 59 : AIR 19o2 
| and K 35 (35) (Pr 2). 

_Ss. 116 and 106 — Lease for three years fixing 

yearly rent — Lessee remaining in possession after 
expiry of term — Tenancy at will. See Transfer of 
Property Act (4 of 1882), S. 100. AIR 1964 Ker 218 

(DB). 

9_S 116—Lease for a year-Rent fixed payable at 

stated time-Lessee creating charge on another pro¬ 
perty by way of security for payment of rent Expiry 
ef term — Lessee continuing in possession by virtue 
of statutory tenancy created under S. 4, Luchin 
Verumpattomdars Act— Charge held 
long as statutory tenancy lasted. See T. P. Act (1B3.4J, 
S. 105. A I R 1962 Ker 58 (FB). 

—Ss. 116, 105-Tenant holding oyer r Tenancy 
at will and tenancy at sufferance—Distinction pointed 
out-Possession of tenant at sufferance dlsUnguished 
from possession of trespasser. See 1. r. Act (* 
1882), S. 105. AIR 1958 Punj 314 (DB). 

_Ss 116, 106, 111 —Tenancy for fixed term — 

Determination of, by efflux of time - Notice to qm 
not necessary - Statutory protection under Rent 
Control Legislation-Forfeiture - Tenant continuing 
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in possession — Nature of possession of tenant* See 
T. P. Act (4 of 1882), S. 106. AIR 1962 Raj 100. 

-S. 116—Molding over—Terms of lease—Original 

deed for three years — Tenant was a person holding 
over after expiration of period il he did not settle 
fresh terms of lease. See T. P. Act (1882), S. 100. AIR 
1957 Rai 118. 

4. Effect of lessee’s legal representative 
remaining in possession. 

-—Ss. 116 and 103 — Death of original lessee—Sur¬ 
vival of lease — Holding over by heirs of lessee—See 
Transfer of Property Act (4 of 1882), S. 105. A I R 
1959 All 33 (DB). 

—-Ss. 116,105, 106 and 111—Lease for term certain 
with provision for continuation thereafter—Lessee 
remaining in possession after expiry of term—Ten¬ 
ancy, at-will—Death of lessee—Heritability of lease- 
Possession of lessee’s heir—Nature of—Notice to quit 
was necessary as there was no interest to be deter¬ 
mined by a notice. See T. P. Act (1882), S. 105. 
AIR 1950 All 583 (DB). ' 

S. 116 — Death of lessee — Privity cf contract 
between lessor and personal representatives of lessee 
—Devolution of lessee’s Interest on legatee—Assent of 

See T * P * Act U 882 ). s - 105 - AIR 

1955 N U C (Cal) 879 (DB). 

5. “Accepts renter otherwise assents to his 
continuing in possession.” 

* “—S. 110 — Acceptance of rent for period subse- 
9 u0n * j? determination of lease, long before expiry 
Landlord s consent to continuing in possession, if 
can be inferred. 

For the application of S. 110 two things are neces¬ 
sary t (1) the lessee should be in possession after the 
termination of the lease; and (2) the lessor or his repre¬ 
sentative should accept rent or otherwise assent to 
ins; continuing in possession. The use of the word 
otherwise suggests that acceptance of rent by the 
landlord has been treated as a form of his giving 
assent to the tenant’s continuance of possession, 
ldere can be no question of the lessee “continuing 
in possession until the lease has expired and the 
context in which the provision for acceptance of rent 
hnd a place clearly shows that what is contemplated 
I? “ft 1 , the Payment of rent and its acceptance 
should be made at such a time and in such a manner 
SL* bo equivalent to the landlord assenting to the 
lessee continuing in possession. Where the landlord 

r tLU f , or a , P 0riod subsequent to the 
determination of the lease by efflux of time nearly a 

?. ear , b 5 or0 theexpiry of the lease, the consent of 

the landlord to the tenants’ continuing in possession 
cannot be inferred : AIR (30) 1949 Cal 47, Affirmed 

xxlan /k Ct that the paym0Qt was made at ja time 
^ ber0 , was °° quasiion of the lessor assenting 

n a ^ e , r 1 S S FK COntinU,ng in P° ssess ion and.neitber 
Fs P* y !? ent as importing such assent, 

is sufficient to take the case out of the mischief of 

c r>‘ £ ar ? ani Jndustrial Bank Ltd. v. Province 
of Bengal, 3951 SCJ 407 , 1951 All I 1695 ra 

(19521^3 ?A 9 , 77 560, 89 Cal L*J 82 f 

(Prs 9,10). * 1 ' AI ® 1951 SC 285 (287) * PtA ) 

T Suil b y landlord for e/ectment after 
terminating tenancy—Landlord, during pendency of 

hfliLl 0 - 06 ? 1 Dg » re u 1 ” ^uduct of landlord induoing 
was that ° n ? ayment up t0 date landlord 

intend thi fh r fl 6neW t0nanCy " Land lord cannot 
374 (370) ^! 9) h was no renewaI - AIR 1934 All 

h f lding °vw-A«sent of landlord 
Creation of new tenancy - Demand for xent- 


Repudiation of tenancy — Suit on title—Limitation 
[Limitation Act (1908), Arts. 139 and 144], 

The assent of the landlord to the continuance in 
possession of the tenant, after the determination of 
the tenancy, would create a new tenancy and make 
the tenant a tenant holding over in accordance with 
the provisions of S. 110 of the Transfer of Property 
Act. In order to create a tenancy at sufferance the 
tenant should have lawfully entered into possession 
in recognition of the landlord’s superior title and 
should have con inued to remain in possession in 
the same right after the termination of the tenancy 
without asserting any title hostile to that of the 
landlord and without his assent or dissent. The 
continuance in possession should be due to the 
laches of the owner in not asking for payment of the 
rent or vacation of the premises or taking over pos. 
session of the property. 

Where the tenant had remained in possession after 
the determination of the tenancy the requirements of 
S. 110 are satisfied by giving the notice demanding 
rent for the period after the termination of the ten¬ 
ancy and the landlord must be deemed to have 
assented to his continuing in possession and the 
tenant at sufferance becomes a tenant from month to 
month. 

Where the defendants being the legal representa¬ 
tives of the tenant holding over are not tenants on 
sufferance but hold the property under an indepen¬ 
dent title of their own then Art. 139 would not apply 
at all. If, on the other hand, they hold the property 
in the same right as the deceased tenant being his 
legal representatives there is no reason why the 
position should be different and the landlord should 
not be able to give his assent to their continuing in 
possession as he could have done if the deceased was 
alive, <51 Mad 103, commented and dissented from 

? n g ,and J seem to have taken a 
bgb ly vmw and no fresh tenancy alter 

the termination of tenancy seems to arise in England 
unless both parties agree. Case law Ref lqql ah 
W R (HC) 167, I LB (1955) 1 AH 622 : AIR 1954 

fDB) 75 (47? l ° 480) (Pt A) X1 * 12, 13* 19, 23) 
“A* a 11 ?-" - Applicability-Expression “otherwise 

assents to his continuing in possession” in S. 110 does 
not involve notion of communication of agreement— 

^it 0 ^ 0 «‘ C <S,o e ? li£> K-i 0f re - n t; or fai 4 re t0 institute a 
°!i 8 s W j 10 not denote assent of 

?^I? rd . as 0n visaged in S. 110 - See Limitation Ar? 

V 11959) 2 Andh W R 501 , 1959 

Andh L T 934 , ILR (I960) 2 Andh Pra 539. 

- S. 110 —• Assent need not be communicated to 

h0 \u Dg ° ver r\ There musl be some act indi¬ 
cating willingness of lessor to allow lessee to con- 

tinue in possession —• To such case Art IV) I imifo 

does not a PPly- (1959) 2 Andh W R 
56^1959 Andh L T 934 i l L R (19G0,a\ndh 

of such offer — It is question of fact — a ccarri x? 
Agricultural Urban Areas Tenancy Act (12 of 1955)“ 

S. 5 —Tenancy created under S. 116, T. p Act pin 
be regarded as contractual tenancy for purposes*? 

Before S. 110, T. P. Ac! can be attracted it is 
necessary that the lessee after the determination nf 
the lease remains in possession and °il 0 * 

the lessor or his legal rfpresentatil S? dly ’ that 
tent ot otherwise assent? tHis SmUm in-. 10Cepts 
session Ia order that the acceptanceA aSm 
amount to an assent of the lessor to reta n The feset 
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in possession of the property, it has to be established 
that the offer of rent was made on the express ground 
that the lessee intended to continue his lease and 
when the acceptance was made it was done with 
full knowledge of the nature of ,the olfer. This is a 
question of fact which will have to be determined 
from the circumstances of each case. AIR 1949 F C 
124 and AIR 1901 S C 1007, Dist. 

A tenancy created under S. 110, T. P. Act itself is 
based on an offer and acceptance and thus it can be 
regarded as a contractual tenancy and if the terms of 
the old tenancy can be looked into as part of the 
terms of the new tenancy, there is no bar to the 
applicability of S. 5 of Assam Act (12 of 1955), to the 
tenancies created under S. 110. I L R (1963) 15 
Assam 120 : AIR 1963 Assam 137 (139, 141)-(Pt B) 


—S. 116—Holding over— Lessor’s assent—Proof- 
Necessity. 

It is not enough for the purpose of holding over 
that the possession should be continued after the 
termination of the lease but the lessor or his legal 
representative should also accept rent from the lessee 
or under lessee or otherwise assent to his continuing 
in possession. ILR (1959) 11 Assam 254: AIR 
1959 Assam 236 (237) (Pt B) (Pr 5). 

-S. 116 — ‘When the tenancy is determined’— 

Determination by efflux of time —.Tenant continuing 
in possession and landlord accepting rent from 
him—He would be deemed, to be a tenant holding 
over under S. 110 — (Evidence Act (1872), S. 110). 
See Limitation Act (1908), Art. 139. AIR 1956 Assam 
20 (DB). 

—S. 116-Accepts rent or otherwise assents to his 
continuing in possession. 

The question of otherwise assenting to the tenant’s 
continuing in possession-can be proved by evidence 
and circumstances in the case as also by legal pre¬ 
sumption is also a mode of proof. ‘Prima facie such 
an assent could be proved also by the presumptions 
arising out of S. 110, Evidence Act and the general 
presumption in law that the tenant’s occupation of 
the land has to be attributed to some lawful title 
unless it is proved or shown to be otherwise. ILR 
(1955) 7 Assam 535 : AIR 1956 Assam 20 (22) (Pt B) 
(Pr 6) (DB). 


—Ss. 116 and 126 — Landlord filing suit for eject¬ 
ment after notice— Tenant remitting amount of rent 
by money-order — Landlord accepting — Effect on 
suit. 

The landlord served a quit notice on Ihe tenant 
and sued him on 10th October, 1950 for ejectment. 
He claimed arrears of rent from 1st January 1950 to 
31st July, 1950 and damages from :1st August, 1950 
to 9th October, 1950. The defendant sent Rs. 300 on 
18th October, 1950 and Rs. 144 on 8th December, 
1950 by money-order which were accepted by the 
landlord. At the trial the defendant pleaded that as 
the plaintiff had received the amount of rent, his 
ejectment suit should be dismissed. 

Held, that the defendant having made the payments 
to the landlord, without insisting on him to withdraw 
the suit, the landlord cannot be deemed to have 
waived his rights asserted by him in the suit. The 
mere fact of receipt of the money-orders cannot have 
the effect of waiver of the notice to terminate the 
tenancy and the plaintiff’s claim for ejectment is not 
affected. 1958 NLJ 250 and AIR 1926 Cal 763, Dist.; 
1953 NLJ 147; AIR 1953 Nag 219 ; ILR (1954) Nag 
147, Rel. on. 1900 Nag L J (Notes) 52. 

•-S. 116 — ‘Accepts rent or otherwise assents to his 

continuing in possession’ — Old lease expiring — 
Landloid refusing to accept rent at old rent but 
granting instalment to pay rent at enhanced rate — 


Assent of landlord for tenant’s holding over cannot 
be inferred: AIR 1949 S C 124, Disting; AIR 1951 
SC 285, Ex pi.; AIR 1901 S C 1007, Foil.; 00 C W N 
338 (DB), Ref. (1965) 69 Cal W N 53. N 


-S. 116—Houses and Rents-West Bengal Premises 

Tenancy Act (12 of 1950) — Lease one to which Act 
does not apply—Tenant retaining possession after 
expiry of lease does not become a statutory tenant- 
Lessee refusing to vacate in accordance with terms of 
lease is a trespasser and is liable to be ejected and to 
pay mesne profits—Lessor withdrawing rent deposit- 
ed with Rent Controller, under the order of Court — 
He cannot be said to have assented to the lessee con¬ 
tinuing in possession within the meaning of S. 110, 
T. P. Act. 1964 Cal L ) 127: (1962) 66 Cal W N 872. 


——S. 116 — Expiry of lease — Continuance of lease 
when amounts to new tenancy. 

By Section 110 of the Transfer of Property Act a 
new tenancy is implied from the continuing posses- 
sion of the demised property by the lessee after the 
determination of the lease and the assent of the lessor 
to the continuing occupation by acceptance of rent 
or otherwise. The implication of the new tenancy 
rests upon the presumed intention of the parties and 
is subject to any agreement to the contrary. The pre- 
sumed intention may be negatived and it may be 
shown that the parties never intended to create a new 
tenancy. AIR 1949 F C 124, Rel. on. (1962) 66 Cal 
W N 338 i 1961 Cal L J 11 ILR (1902) 1 Cal 1. 

-S. 116 — Lessee holding over after determination 

of lease —'.Lessor’s assent. See Houses and Rents — 
W. B. Premises Rent Control (Temporary Proviiions) 
Act (17 of 1950), S. 12 (1), Proviso (B). AIR 1959 Cal 
181 (DB). 

-S. 116 — Tenant holding over with consent of 

landlord after expiry of term in middle of month — 
Payment of rent according to English Calendar month 
— Nature and commencement of tenancy stated. 
See T. P. Act (1882), S. 106. AIR 1957 Cal 357 (DB). 


—S. 116-Assent of landlord—Necessity. 

Mere continuance of possession after the expiry or 
termination of his lease would not entitle the tenant 
claim a tenancy by holding over. There must also 
the landlord’s assent to such possession by accept- 
ce of rent or otherwise. In the absence of an agree- 
»nt to the contrary, the .tenant’s continuance ot 
>ssession after the termination of the lease, coupled 
th the landlord’s as<en‘, would constitute a tenancy 
holding over aod the lease would be renewed from 
ar to year or from month to month, according to 
e purpose of the tenancy under S. 100 of the 
ansfer of Property Act. The landlord’s assent again 
ly be expiess or implied and, it may be inferred 
>m circumstances Mere absence of dissent would 
t be enough but if it continues for a sufficiently 
Q g period, it may, with the aid of olh ? r ®’ 
inces, 

isonably give rise to an inference of assent. OU uai 
N 39 : ILR (1957) 2 Cal 214 : AIR 1957 Cal 173 

75) (Pt A)(Pr 10). 

—S 110—‘Assents to his continuing in possession’. 

Where in law no notice was necessary it cannot be 
Id merely from the fact that a {jotice had been 
/en that there was evidence of the fact that tne 
ldlord assented to the tenant’s eontmuing in posse- 

on. So also no importance can be attached to th 

't that in the said notice it was stated that the 
jendant was holding as a monthly tenant and ■ 
lintiffs were his landlords when under the Rent 
>t a Derson occupying the premises even alter tne 
pir/ of the period of the tenancy »s a ‘tenant*. 

Cal W N 827 : ILR (1957) 2 Cal 773 : A I R 1950 
d 120(122) (Pt B) (Pr 5) (DB). 
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cannot be regarded such an unequivocal act of the 
landlord as to bring into existence a new tenancy as 
envisaged in S. 110 of the Transfer of Property Act. 
If the accepsance of rent is no longer an unequivocal 
act under the Tenancy Act it is incumbent upon the 
tenant to prove more than mere acceptance of rent 
for creation of new tenancy by holding over. Digam- 
bar Narain Chaudhary v. Commr. of Trihut Division. 
1953 B L J R 659 » 1958 Pat L R 332 : IiL R 37 Pat 
1307 : AIR 1959 Pat 1 (4, 5) (Pt B) (Pr 10) (FB). 

®-S. 116—Assent of landlord to tenant holding 

over — Delay in institution of suit for eviction after 
expiry of term—Not sufficient to raise presumption of 
landlord having allowed tenant to hold over. Digam- 
bar Narain Chaudhary v. Commr. of Trihut Division. 
1958 B L J R 659 « 1958 Pat L R 332 : I L R 37 Pat 
1307 : A 1 R 1959 Pat 1 (5) (Pt C) (Pr 12) (FB). 

-S. 116—Acceptance of rent after notice to quit— 

In absence of proof that landlord agreed to holding 
over of tenancy it would not establish requisite con¬ 
sensus ad idem between parties to renew lease or 
treat lease as subsisting or create a new tenancy 
coming into existence—(Evidence Act (1872), Ss. 101- 
104). See T. P. Act (4 of 1882), S. 113. AIR 1957 
Pat 200 (DB). 

-S. 110—Intention to continue tenancy—No hold¬ 
ing over.) AIR 1955 NUC (Pepsu) 4003. 

-S. 110 — Lessee before determination of lease by 

efflux of time applying to Custodian under S. 5A of 
East Punjab Evacuees’ (Administration of Property) 
Act (14 of 1947) — Custodian impliedly assenting to 
continuance in possession — Lessee doea not become 
trespasser. See T. P. Act (1882), S. Ill (a). AIR 1950 
East Punjab 175. 

—*S. 116 — Tenant holding over and paying rent— 
Rent accepted by landlord — Such tenant, for that 
reason alone, does not necessarily become statutory 
tenant — It may well be that there is a fresh tenancy 
created by the acceptance of rent by landlord, if such 
acceptance is attributable to landlord assenting to a 
new tenancy after termination of previous one. 
(1905) 67 Pun LR 837. 


-S. 110—Eviction order under Pepsu Urban Rent 

Restriction Ordinance—Landlord accepting rent sub- 
sequently —Effect. 

Unless the landlord and the tenant consciously 
agree to enter into a fresh lease and unless the land¬ 
lord clearly given up his rights under the eviction 
order already passed by the Rent Controller under 
the Pepsu Urban Rent Restriction Ordinance (VIII 
of 2006Bk.), the mere acceptance of an amount, whe¬ 
ther described as rent or as damages would not make 
the eviction order incapable of execution. The provi¬ 
sions of S. 110, T. P. Act, assuming that they are in 
force in the territory in question would be excluded 
by the special provisions contained in the Pepsu 
Urban Rent Restriction Ordinance. (1947) 1 M L J 
354, A I R 1947 Mad 430 and AIR 1951 Cal 342, 
Disting. 62 Puni L R 160 » 1 L R (I960) Punj 290 i 
AIR 1960 Punj 385 (386) (Pr 6). 


-S. 110 - Holding over — Assent of landlord — 

Proof — Mere continuance of possession after expiry 
of lease not sufficient-Demand for rent by landlord 
essential. 1963 Raj L W 627: ILR (1903) 13 Raj 
1137 : AIR 1964 Raj 88 (90, 91) (Pt A) (Prs 12,13). 


_S. 116—“Accepts rent”—Suit brought for arrears 

of rent for three years — It cannot be assumed that 
rent was accepted for period between expiry of term 
and period for which arrears were claimed. AIR 1955 
NUC (Raj) 4059. 

-S. 116 — Improvements — Mode of assessment- 

After expiry of lease tenant paying rent and landlord 


accepting the same — Improvements are to be valued 
at time of redemption on terms previously agreed to, 
though such redemption is long after expiry of period 
fixed. See Landlord and tenant—Improvements. AIR 

1953 Trav-Co 299 (DB). 

-S. 116 — Lease on yearly rent — Lessee holding 

over after expiry of lease period — Lessor accepting 
rent—Tenancy became one from year to year—Lessee 
cannot be ejected without notice to quit. See T. P. 
Act (4 of 1882), S. 100. AIR 1955 Tripura 26. 

6. Clause for renewal. 

-Ss. 116 and 117—Terms of renewed lease. 

Section 110, T. P, Act does not apply to an agricul¬ 
tural lease in view of S. 117. Even if the principle 
behind S. 110 is allowed to operate a strict adherance 
to its requirements would not be necessary. 

The defendant executed a kabuliyat by which he 
agreed to take settlement of the land for agricultural 
and residential purposes for a term of one year from 
1st Baisakh 1351, B. S. to Chaitra, 1351 B. S., as a 
non-occupancy tenant on Rs. 10 as its annual paikast 
rent which was payable on the first Pous of the said 
year against a receipt. He further agreed in express 
terms that he shall vacate the land without any 
notice on the expiry of the term of settlement and 
would be liable to punishment as a trespasser if he 
failed to comply. The defendant continued in pos¬ 
session after the expiry of the first year by paying 
rent to the landlord plaintiff. After the expiry of the 
second vear the plaintiff gave a 15 days’ notice to 
quit and on failure to comply sued for ejectment. 

Held, that as the contract was renewed by con¬ 
duct of the parties without any kind of qualification, 
there was no justification for importing into it the 
principle or the theory of renewal from year to year. 
Hence the lease for the second year was in terms of 
the original lease and the condition that the tenant 
shall vacate at the expiry of the second year was part 
of it. Notice of ejectment to the defendant was not, 
therefore, necessary. ILR (1954) 6 Assam 95 : AIR 

1954 Assam 102(104,105) (Pt D) (Prs 10,11,12) 
(DB). 

-S. 116—Calcutta Thika Tenancy Act (2 of 1949) 

—Distinction between tenancy by “holding over” 
and tenancy under renewal clause — Tenant remain¬ 
ing in possession under renewal clause in lease for 
more than twelve years — Tenant not entitled to 
protection under S. 2 (5) of Calcutta Thika Tenancy 
Act —Tenancy Laws — Calcutta Thika Tenancy Act 
(2 of 1949), S. 2 (5). 

There is a fundamental dislinction between a 
tenancy by “holding over” under S. 116 of the 
Transfer of Property Act by mere assent of the 
landlord (including acceptance of rent as a form 
of such assent) and a tenancy or right under a re¬ 
newal clause. In the first case, the tenancy, though 
it may continue the old possession under the old 
terms, would in law, be a new tenancy de hora the 
lease and in spite of its determination. In the other 
case, the tenancy or the rights in question arise 
under the lease itself though under its renewal clause, 
by reason of the exercise of the lessee’s option there¬ 
under. In the latter case, the holding over and conti¬ 
nuance of possession is under the original lease, 
which has not expired or determined but survives 
in or by reason of its renewal clause, which sustains 
the said holding over or continuance of possession, 
the same being under and referable to the said 
clause, or, for the matter of that, the original lease 
itself, while, in the former case, the holding over 
and continuance of possession is referable to the 
statute (S. 116 of the Transfer of Property Act) and 
is under it and cannot stand upon the original lease, 
which has determined and cannot support or sustain 
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the same. The lease for the optional or further 
period under the renewal clause would not have 
been an independent lease but would have been |a 
part and an integral part of the original lease, which, 
in essence, was for a fixed or firm period of twenty 
years and an optional or further period of six years, 
the latter to come into effect on exercise of the 
option by the tenant. In the case of holding over 
under S. 116 of the Transfer of Property Act, how- 
ever, it would have been under the ‘renewal’ or the 
new or statutory lease under the said section, dis¬ 
tinct from ana independent of the original lease, 
which stood determined, though, normally the terms 
of these two serve, of course, the period, would in 
the absence of an agreement to the contrary, be 
practically the same. The holding under the above 
statutory “holding over”, therefore, would not be a 
holding under the said orignal lease. 

Where lessee remained in possession after expiry 
of lease for more than twelve years and paid rent at 
an enhanced rate as per terms of a renewal clause 
contained In the original lease deed and the lessor 
accepted the rent. 

Held, that the lessee must be deemed to have 
remained in; possession, under the renewal clause of 
the lease as person who had exercised the option 
given to him by the renewal clause and whose right 
so to do had been acknowledged by the lessor and 
acted on by both parties. Hence the lessee was not 
entitled to the protection under S. 2 (5) of the 
Calcutta Thika Tenancy Act i AIR 1952 S C 23 and 
AIR 1951 S C 285, Disting. AIR 1927 Cal 725 and 
AIR 1933 Cal 477, Rel. on. 68 Cal W N 1036 i AIR 
1965 Cal 55 (58) (Prs 14, 16) (DB). 


—S. 116—Term of lease expired—Tenant holding 
over—Lease is renewed with all conditions, 

Where the lessee after the expiry of the period 
fixed by the document of lease holds over, under 
S, 116 of the Transfer of Property Act it is the lease 
that is renewed with all the terms and conditions 
contained in the document of the lease which are 
not inconsistent with an annual tenancy. It is not 
correct to say that by holding over the same contract 
does not continue and only a new tenancy is created. 
(1927) 1*K B 130, Rel. on. (1885-88) 1 Ex 159 and 
(1917) 1KB 252, Disting. AIR 1962 Cal 597 (601) 
(Pt D) (Pr 18) (DB). 

—Ss. 110, 106 — Payment of rent — Mode of—Re- 
newal by holding over of year to year tenancy into 
monthly tenancy—Rents payable only by month and 
not by year. See Houses and Rente — Bombay Rents, 
Hotel and Lodging House Rates Control Act (57 of 
1947), S. 12 (3) (a). (1962) 40 Mys L J 1000. 

• S. 110 — Stipulation in expired lease creating 
charge for outstanding rent in term of lease—Land¬ 
lord can enforce it even in respect of arrears accru¬ 
ing after expiry of original term. 

In the case of a tenant holding over, all the stipula¬ 
tions contained in the expired lease deed will be 
deemed to be imported into an implied lease by 
holdmg over unless they are altogether unconnected 
with the transaction of lease, e. g., a covenant to 
purchase the reversion, or are inconsistent or in. 
compatible with a yearly or monthly lease, e. g., a 

covenant fixing a period of over a year or month as 
the duration, 


The stipulation contained in an expired lease, 
providing a security or creating a charge for the 
outstanding rent is a term of the lease within the 
meaning of S. 110, Transfer of Propeity Act and the 
landlord would be entitled to enforce the security or 
charge even in respect of anears accruing iafter the 
expiry of the original term of the lease and during 

v?jj CUrr0ncy °* a l ease by implication created by 
holding over: 1940 Tray L R 152 and 1948 Trav L R 
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362, Overruled. Devaki Amma v. Krishna Kammathb 
ILR (1955) T-C 392 i 1955 Ker LT 173 : AIR 1955 
T-C 146 (L48 to 150) (Pt A) (Prs 5, 10) (FB). 


7. “In the absence of an agreement 
to the contrary.” 


-Ss. 116, 106—Tenant holding over—Notice to 

quit—Contract to the contrary — Notice held invalid 
—Tenant must be deemed to be holding over on same 
terms as were laid down in original lease. SeeT. P. 
Act (1882), S. 100. AIR 1950 Ajmer 79. 

-S. 116—Oral lease for less than a year — Tenant 

continuing in possession of expiry of lease becomes 
monthly tenant — On his death his rights devolve on 
his heirs. 1950 All 583 and AIR 1940 Cal 89, Rel. 
on. 1962 All L J 773 : 1962 All W R (HC) 646 i 
AIR 1962 All 604 (606) (Pt C) (Pr 8). 


-S. 110—“Agreement to the contrary”—By hold¬ 
ing over tenant does not acquire greater right than 
he possessed under original lease. 

Renewal of a lease from year to year or from 
month to month, according to the purpose for which 
the property is leased, is to be presumed only when 
there is no ‘agreement to the contrary.’ Where there 
is an agreement to the contrary, it cannot be said that 
by holding over the tenant acquires greater rights 
than what he possessed under the original lease. 

Where the original lease is not an yearly lease, 
holding over will be deemed to be a tenancy from 
month to month. 1955 All L J 304 » A I R 1955 All 
679 (680) (Pt B) (Pr 7) (DB). 

-Ss. 116, 107—Unregistered lease for one year for 

manufacturing purpose — Holding over after expiry 
of period — Holding over is not from year to year — 
See T. P. Act (1882), S. 107. AIR 1952 All 634. 


-S. 116—Tenant—Person continuing in possession 

after expiry of lease is tenant—Assent of landlord not 
necessary — In the absence of any material to show 
that there were any changes, person must be held to 
have continued as a tenant under same terms and 
conditions as before — See Houses and Rents-W. B. 
Premises Tenancy Act (12 of 1950), S. 2 (h). AIR 
1961 Cal 175 (DB). 


——S. 116 — Thika lessee holding oyer—He cannot 
build permanent structures—S. 108. 

Section 116 has nothing to do with the question 
whether the tenant is entitled to put a permanent 
structure or not and the expression 'in the absence of 
an ageeement to the contrary’ which occurs in that 
section cannot be read as being of general applica¬ 
tion, apart from the terms of that section, in deciding 
what the rights of the tenant are as regards the erec* 
tion of structures. As a matter of fact, S. 108 (p) 
clearly provides that the lessee must not, without 
the lessor’s consent, erect on the property any perma¬ 
nent structure, except for agricultural purposes. 
Consequently, where a thika tenant for three years 
holds over alter the expiry of the lease, the lessee has 
no right to erect a permanent structure without the 
lessor’s consent. (1959) 63 Cal W N 505. 

“—Ss. 116,110 and 111 (h)—Tenant holding over— 
Termination of tenancy — Notice to quit—Tenancy 
when terminated—Held, on facts and circumstances 
of suit that month of tenancy even after expiry of 
original continued as before and there was no change 
in that respect—Hence notice to quit was valid—See 

J-J- Act ( 4 of 1882 )* S * ll °- A 1 B 1957 Cal 649 

(DB), 


—Ss. 116, 100 — Lessee holding over — Lease 
neither agricultural nor for manufacturing purposes 

—Notice to quit. 

If after the expiry of a lease of immovable pro¬ 
perty the tenant holds over and there Is no agree. 
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* er , ms tbe folding over, then under 
o. iUo it must be deemed to be lease from year to 
year terminable by six months’ notice or a lease from 
mouth to month terminable by 15 days’ notice.ac¬ 
cording to the purpose for which the property was 
leased. \\ here the lease in question was not for agri¬ 
cultural or manufacturing purposes under S. 110 
read with S. 100, T. P. Act the lease is renewed from 
month to month terminable by 15 days’ notice ex- 

,*! 1 «- end ,be month of the tenancy. 

r iV4 3 i?n 3 n CaI 123 ‘ Rel * on - A 1 R 1952 

—S. 116 Contract to the contrary—Mere absence 
ot provision regarding notice is not contract to the 
contrary—Proper notice held was necessary — Hold- 
ing over —Notice not a term of tenancy-S. 4 of 
Kerala • Compensation for Tenants Improvement Act 
d°es not dispense with notice-See T. P. Act (1882), 
S. 100. ILR (1963) 1 Ker 712. 

—— Ss. 116, 105— Tenant holding over after expira¬ 
tion of lease Suit for eviction — Allegation by ten¬ 
ant that there was verbal extension of lease—Burden 
of proof is on tenant to prove extension—Particulars 
as to time and place of agreement not given by ten¬ 
ant in his written statement — Witnesses said to be 
present at the time of agreement not examined—In 
their place other witnesses examined but their evi¬ 
dence found to be unsatisfactory, unreliable and 
unworthy of any credit — Defendant himself not 
appearing as witness — Burden of proof held not dis- 

fSiEPtfCf' Act < 4 o' 1882), S. 105. AIR 

1964 Madh Pra288(DB). 

a .5 d A®** “Creation of fresh lease—Civil 
P. C. (1908), O. 23. R, 3, O. 40, R. 1 — Settlement in 
eviction suit during pendency of appeal in inter¬ 
locutory matter, held did not create fresh lease but 
was interim arrangement during pendency of appeal. 
SeeT P Act(4°f 1882), S. 105. AIR 1964 Madh 
Pra 288 (DB). 

—S. 110 — Provision ragardiDg payment of com¬ 
pensation for improvement. 

If there is no agreement fixing the terms of a new 
lease the terms of the old lease must be deemed to be 
applicable. Where the tenant holds over after the 
expiration of the term, he holds isubject to all the 
covenants in the lease which are applicable to the 
new situation. 

Where the clause in each of the original leases 
specifically provided that the tenants had no right to 
make any kind of improvements, and even it they 
made any improvements, they had no right to any 
compensation. 

Held, that the clause in question in the original 
lease was a provision in the nature of a covenant as 
to the user of the premises. This must be held to 
be one of the terms of the tenancy by holding over. 
The tenant must therefore be held to be subject to 
the covenant in respect of improvements contained 
in the original lease. 1954 Mad WN 711: 67 Mad 
L W 846 i (1954) 2 M L J 443 : AIR 1955 Mad 206 
(207) (Pt B) (Pr 3). 

-—S. 116 — ‘Tenant’ — Tenant holding over—Not 
liable to be evicted under decree for possession or 
for means profits. See Houses and Rents — Madras 
Buildings (Lease and Rent Control) Act (15 of 1940), 

S. 2 (4). AIR 1953 Mad 473 (DB). 

-S. 116 — Implied terms of holding over—Terms 

of old lease continue. AIR 1955 N U C (Manipur) 
2453. 

-Ss, 116,106,110 — Lease for fixed period—Date 

of commencement not fixed — Tenant holding over 
without further agreement — Notice of eviction — 
Exclusion of time under S. 110. See T. P. Act (4 of 
1882), S. 100. AIR 1952 Mys 139. 


S. 116—Contract to the contrary — Proof of — IF 
agreement set up by tenant can not be proved except 
y a registered instrument and there is no registered 
agreement, the requirement that he must pfove an 
agreement to contrary, even if such a contract s 

s m riR n i 0 D55N.g27 e (DB) See T ' P ' Act U882) ' 
8. Possession under invalid lease. 

110 7 H T IdiDg 0ver u ? J de L r iDva,id l0as ° from 
vfew ni q m'fl T c 6Qa ? C £ W A 0Uld be f month t0 m onth in 

1954 Ass S am°5 0 8. See T ' P ' H ° f 1882,1 S ‘ 1O0 ‘ AIR 

“ ?• 116 -Annual lease—Tenant contending that he 

was annual tenant and entered into possession under 
agreement to grant lease from year to year-No regis- 

(Notes) 22!' § “ P - ACt ' S - 107 - ll958) Nas L 1 

—-S. 116- Possession in pursuance of invalid lease 
—btfect. 

Where in pursuance of an invalid lease the plaintiff 
has obtained possession of the land and has paid rent 
to the landlord for several years and has obtained 
rent receipts the plaintiff will be deemed to be a 
tenant from month to month under S. 110. AIR 
1951 Pat 483 (484) (Pt A) (Pr 3) (DB). 

—-S. 116 — Registered Instrument of lease falling 
under para, 1 of S. 107 not executed in manner speci- 
hed under para. 3 of that section is invalid - Invali¬ 
dity cannot be cured by construing it as a lease for a 
term of one year made by oral agreement accompa¬ 
nied by delivery of possession and thereafter to be a 
case of holding over under S. 110. See T. P. Act (4 of 
1882), S. 107. .AIR 195 L Pat 160 (DB). 

9. Holding over — Liability for:damages.: 

-S. 110 -Landlord and Tenant— Tenant of house 

not replying to demand of enhanced rent after expiry 
of term of lease — Effect —Intention not to accept 
enhanced rent indicated expressly or impliedly — 
How affects measure of damages for use and occupa¬ 
tion of the house. 

VVhere a tenant of a house does not reply to the 
notice -of the landlord demanding payment of en¬ 
hanced rent from a certain date after the termination 
of the tenancy period, it should be deemed that the 
tenant agreed to the payment of the enhanced rent. 
But where the tenant indicates his intention not to 
accept the enhanced rent either by directly saying so 
or >by saying that he would vacate the house by a 
certain date even though he does not vacate on :that 
date, he cannot be held to have impliredly agreed to 
the payment of the enhanced rent. In such a C3se the 
measure of damages for use and occupation of the 
house cannot be the enhanced rent demanded in the 
notice, but has to be found out by the Court upon 
the materials on the record. 1951 A L J 1921 AIR 
1951 All 853 (855) (Prs 10, 11, 12) (DB).: 

-S. 116— Landlord and tenant — Holding over — 

Damages—Lease for ten years—Lessee holding over— 
Lower Courts granting compensation to lessor by 
way of rent for period of holding over — No circum¬ 
stances to show that rent would have appreciated 
considerably after expiry of ten years—High Court 
will not interfere — Civil P. C (1908), S. 100-Land¬ 
lord and tenant — Holding over—Damages. 77 Mad 
L W551i (1904) IMadLJ 110. 

-S. 116 — Landlord and Tenant— Holding over— 

Measure of damages—Assessment of mesne profits— 

C. P. and Berar Rent Control Order. 

The C. P. and Berar Rent Contral Order governs 
the relationship of landlord andtenaot for the limited 
purpose of that order. It has absolutely no relevance 
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TRANSFER OF PROPERTY ACT (1882), S. 117, Note 1 


. S- 117 — Lease for agricultural purposes — Un¬ 
registered document executed by landlord alone — 
1 lanting of banana trees and temporary use of land 
tor other purposes does not affect its character — By 
H7. S. 107 does not apply. See T. P. Act 
(1862), S. 107. (’63) 29 Cut L T 409. 

Z S’ 117—Scope—S. 107—(Tenancy Laws—Orissa 
Tenancy Act (2 of 1913), S. 232). 

The principle that if originally the holding was 
agricultural a subsequent lease for non-agricultural 
purpose will not take it out of the operation of the 
Orissa Tenancy Act and the lease cannot be governed 
by the provisions of the Transfer of Property Act, 
can have an application where there was a termina- 
tion °f the ryoti interest and cessation of the ryoti 
holding by the surrender by the original ryot of the 
entire ryoti holding in favour of the lamborder- 
Gountia and a subsequent leasing by the lamborder- 
Gountia of the entire lands which were formerly the 
subject-matter of the entire holding for non-agricul¬ 
tural purposes. The subsequent tenancy, will be 
governed by the provisions of the Transfer of Pro- 
perfy Act as between the Gountia and the lessee. 

S. T. No. 416 of 1952 (Orissa) (Unreported); 8 C W N 
454 and 15 Cal L J 672 Distinguished. I L R (1957) 
Cut 509 : A I R 1957 Orissa 276 (278) (Pt B) (Pr 9) 
(DB). 

-S. 117 — Test to determine whether lessee is 

governed by Orissa Tenancy Act indicated. See 
Tenancy Laws—Orissa Tenancy Act (2 of 1913),"S. 4. 
AIR 1954 Orissa 132 (DB). 

-S. 117;— C. P. Tenancy Act (2 of 1898), Ss. 3, 60 

—Sub-tenant — Acquisition of permanent tenancy — 
So far Tenancy Act is concerned it confers no right 
of permanent tenancy on sub-tenant of raiyati land 
—It is for tenant to establish that he acquired a right 
of permanency either under custom or through a 
grant. See Tenancy Laws — C. P. Tenancy Act (2 of 
1898), S. 3. AIR 1952 Orissa 165 (DB). 

# —S. 117—Dar-Chandnadari lease for residential 
purpose is governed by provisions of T. P. Act and 
not by Orissa Tenancy Act. See Tenancy Laws — 
Orissa Tenancy (Amendment) Act (10 of 1940), S. 3. 
AIR 1951 Orissa 153 (SB). 

—Ss. 117, 108 (b) and (1) — Failure to give posses¬ 
sion — Absence of demand for possession — Will not 
estop lessee to claim abatement or suspension of rent 
-(Evidence Act (1872), S. 115). See T. P. Act (4 of 
1882), S. 108 (b). AIR 1958 Pat 457. 

-S. 117 — Applicability—Lease-If falls under or 

under Bihar Tenancy Act—Test. 

Whether a lease is governed by the Bihar Tenancy 
Act or the T. P. Act is determined by the dominant 
purpose of the lease. ILR 31 Pat 187 i AIR 1952 Pat 
239 (241, 242) (Pt C) (Prs 8, 10, 12, 13) (DB). 

-S. 117 — Suit for possession of agricultural land 

on the ground that the tenancy had been forfeited 
by the tenants by their denial of the plaintiff’s title 
as landlord — Suit is not liable to fail for want of 
notice to tenants of landlord’s intention to exercise 
his right of forfeiture. See T. P. Act (1882), S. 111(g). 
AIR 1964 Punj 449 (DB). 

% —S. 117 — By reason of S. 117, S. 108 (e) cannot 
be invoked in case of agricultural leases. See T. P. 
Act (1882), S. 108 (e). AIR 1963 Punj 49 (FB). 

-S. 117 — Agricultural land—Tenant repudiating 

tenancy by claiming title in himself — Forfeiture of 
tenancy — Rule of equity — In absence of any law, 
usage or custom to contrary, principles of Chapter V, 

T. P. Act are applicable as rule of justice, equitv 
and good conscience — Punjab Laws Act (1872), S. 0. 
See T. P. Act (1882), S. Ill (g). AIR 1952 Punj 52. 


2. ‘‘Agricultural purposes.” 

— Ss. 117, 107 and 105—“Agricultural purposes”— 
Nature of lease is to be determined after considering 
main purpose of lease — Lease of 44 cents of garden 
land on stipulation for payment of rent for small 
house constructed on it—Held, lease must be treated 
as one for agricultural purposes, since bulk of land 
was admittedly used was cultivation purposes and 
stipulation for payment of rent was part of main 
contract — Held, further*that lease did not require 
registration since it did not fall within terms of S. 107 
by reason of S. 117 : AIR 1938 Cal 589, Rel. on. S. A. 
No. 084 of 1957, dated 22-11-1960 (A. P.), Affirmed. 
Registration Act (1908), Ss. 17 and 49. ILR (1964) 
Andh Pra 603 (DB). 

-S. 117—Lease for agricultural purposes. 

A lease whereby a land is settled for purposes of 
reclamation and for bringing The area under cultiva¬ 
tion is a lease for agricultural purposes. (’51) 55 
C W N 171 : ILR (1951) 2 Cal 444 i AIR 1951 Cal 
301 (367) (Pt E) (Pr 108) (DB). 

-S. 117 — Agricultural ^Tenancy — Lease of land 

for thrashing floor — It is for an agricultural purpose 

— Landlord and Tenant — Agriculural Tenancy — 
Lease for agricultural purpose. 

It is not the actual use of the land but the original 
purpose of the tenancy which determines the ques¬ 
tion of applicability of the Transfer of Property Act 
or the Tenancy Act. A purpose ancillary to culliva- 
tion is agricultural in nature. Lease of land for 
being used as thrashing Boor is for an agricultural 
purpose. ILR (1964) Cut 289. 

-S. 117 —Question whether transaction is non- 

agricultural lease — Extraneous evidence will be ad¬ 
missible only if terms of lease are not decisive and 
free from ambiguity. See Evidence Act (1872), S. 92. 
AIR 1957 Orissa 276 (DB). 

-S. 117—Lease held agricultural one and governed 

by Tenancy Law -and not by T. P. Act (1882) S. 117. 
See Tenancy Laws — Orissa Tenancy Act (2 of 1913). 
AIR 1951 Orissa 262. 

•-S. 117 and S. 105 - Applicability-Main lease 

for agricultural purposes and sub lease for non- 
agricultural purposes—Bihar Tenancy Act — Applf 
c ability. 

From the provision in S. 117 of the Transfer of 
Property Act, 1882, it is manifest that where a lease, 
which includes a sub-lease, is for a purpose other 
than agricultural purpose, the Transfer of Property 
Act will apply and that a sub-lease granted for an 
agricultural purpose will not be governed by the 
Transfer of Property Act even though the person who 
has granted the sub-lease held the land as a lessee 
under the Act. Conversely, where a sub-lease is 
created for a purpose other than agricultural purpose 
it will be governed by the Transfer of Property Act 
and not by the Bihar Tenancy Act even though the 
original tenancy is governed by the Bihar Tenancy 

Act. AIR 1944 Pat 87 (FB), Rel. on.: 5 B R 541; AIR 
1939 Pat 409 : 181 Ind Cas 172 and 22 Pat L T 821 
AIR 1942 Pat 71: 190 Ind Cas 849 and ILR 27 Fat 
194: AIR 1949 Pat 444, Overruled. Suddir Kumar 
Mukherjee v. Nirsi Dhobin. 1961 BkJR810« IL 
40 Pat 169 : AIR 1961 Pat 321 (323, 327) (Pt A) 
(Prs 10, 35) (FB). 

-S. 117-Scope-Lease for agricultural purposes. 

Where at the time of executing the Kabuliat both 
the parties understood that the area was being settiea 
for agricultural purposes there is no necessity 
execute a document in accordance with the provis 
of S. 107. The settlement in favour of the lessee 
would confer a valid title on him to maintain a suu 
for ejecting a trespasser although he might have su 
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sequently intended to build a house on the area. AIR 
1957 Pat 692 (693) (Pt A) (Pr 9) (DBf. 

—S. 117—Lease of tank—Not a lease for agriculcul- 
tural purposes within meaning of S. 117. See Tenancy 
Laws — Bihar Tenancy Act (8 of 1885) S. 5 (2). AIR 
1957 Pat 278 (DB). 

-S. 117 — Lease of tank in Bihar — Held on con¬ 
struction that ‘only purpose for which tank was let 
out was for such natural use to which it could be 
put, from the nature of lease hold, which generally 
in ‘.Bihar for driaking, washing and bathing purposes. 
AIR 1957 Pat 278 (284) (Pt F) (Pr 55) (DB). 

3. Agricultural lease may be made orally. 

—S. 117— Oral lease of agricultural land is per¬ 
fectly valid *if proved. See Registration Act (1908), 
S. 17. AIR 1959 Assam 60 (DB). 

—S. 117 — Death of deemed tenant under S. 4 of 
Bombay Tenancy and Agricultural Lands Act prior 
to 1950 amendment—Deemed tenancy not heritable 
— S. Ill, T. P. Act not applicable to agricultural 
leases by reason of S. 117. See Tenancy Laws — 
Bombiy Tenancy and Agricultural Lands Act (07 of 
1948) S. 2 (18). AIR 1964 Guj 183 (DB). 

—S. 117-Registration Act (1908), Ss. 17 (1) (d) and 
17 and S. 117, T. P. Act—Distinction — Lease 
r?rr ® under —Necessity of registration — 

Effect of S. 49 and S« 91, Evidence Act — (Evidence 
(1872), S. 91). See Registration Act (1908), 
S. 17 (1) (d). AIR 1960 J and K 63. 

-—-S. 117 — Agricultural leases by unregistered 
deeds — Provisions of Transfer of Property Act in¬ 
applicable — Lease can be proved by other evidence. 

Plaintiffs t0 °k agricultural land on lease from the 
lambardar under an unregistered patta and paid con¬ 
sideration of Rs. 300 as nazrana. They filed a suit for 
declaration of their title as occupancy tenants of that 
land. The question arose whether the lease could be 
created only by a registered instrument and whether 
all oral evidence in support of that lease was, there¬ 
fore, inadmissible. 

Held, that S. 117 of the Transfer of Property Act 
excluded agricultural leases from the operation of its 
own provisions. That being so, such leases could be 
made orally. It was a case where, though a registered 

r£n U ?S Qt r s n ? n f c ^y effectuate the transac. 
In ! ml h ! d , W3S fact 0xecuted aQd not registered. 

m.cr S ?« lbe transaction was not rendered 

nn?hn 7 the “ nr0 « ls t0red deed. The Patta could 
Unlf® nsod as evidence for ’creation of the lease. The 
unregistered lease deed could not be submitted in 
evidence to prove its terms. However the other evi- 

was admissible AIR 

(NoL N ) a led . 8 '' 1949N L 1 575 ' FolI ‘ CIMIJMPL J 

D 1^7—Agricultural lease ^Unregistered daHa— 

Possession delivered to lessee and rent accented 

of L rent-sSit 0 h Pr T d by pos , s0ssion a “ d acceptance 
ment—Turm t y i essee a £ aInst , trespasser for eject. 
® 0n t ®rms of lease neaa not be proved Sea Rs 

Oriwa 16. A ° l (l908, ‘ S ‘ 17 (1) “i R 1964 

tered leaJe—ffeceKity™ 1 " CtMin ° f 

orally 0 ^ ¥# ullura l purpose can be created 
orally and by delivery of possession. A registered 

document is not essential. (’60) 26 Cut L T 147. * 

117—Agricultural lease for a term exceed 

not ainXfdhll^f USt u regl toed-Unregistered lease 
not admissible in evidence-No other evidence of it q 

be given under S. 91, Evidence Act See 
Registration Act (1908), S. 17. AIR 1904 Pat 1 (FB), 


— : S. 117 — Lease for agricultural purposes—Non¬ 
registration—Onus to prove the lease to be for agri¬ 
cultural purpose lies on lessee. 

Under the general law a lease for a period of more 
than one year has to be effected by a registered docu¬ 
ment; and if it is a case governed by the Bihar 
Tenancy Act, the onus is on the plaintiff to establish 
that the lease taken by him was for agricultural 
purpose and, therefore, it did not require any regis¬ 
tration. 1962 B L J R 811. _ 

—»S. 117—Kabuliat granting right to pluck mango 
fruit and mahua flower for three yeirs—Absence of 
registration — Deed not admissible in suit for rent — 
Oral evidence not admissible. See Registration Act 
(1908), S. 17 (1) (d). AIR 1961 Pat 308 (DB). 

-S. 117 — Oral lease for agricultural purposes — 

Validity—Bihar Tenancy Act. 

There is no provision in the Bihar Tenancy Act, 
which defines lease or prescribes the mode for the 
creation of an agricultural lease. The long standing 
practice to treat a kabuliyat, executed by the lessee 
and accepted by the lessor, as the instrument creat¬ 
ing a tenancy has not in any way been affected by 
the Transfer of Property Act. An agricultural lease 
may be made orally and if the subsequent acts and 
conduct of the parties disclose that the lease so 
created was acted upon the lease is a valid lease in 
law. 1956 B L J R 108 » AIR 1957 Pat 92 (93, 94) 
(Pt B) (Pr 10). 

——Ss. 117 and 106 — Agricultural lease—Alteration 
of rent—Proof ^Verbal declaration is sufficient. 

A lease in respect of agricultural lands comes 
under the operation of S. 117, and for such a lease a 
registered instrument cannot be necessary under the 
‘ aw * A verbal settlement is sufficient, and hence in 
such a case, to Drove alteration of rent, a verbal 

.to wouId be sufficient. ILR 28 Pat 844 i 

AIR 1950 Pat 22 (23) (Pt A) (Pr 6) (DB). 

SECTION 118 

See also T. P. Act (1882), S. 54. 

^ 118 Scope — Several transactions taking 

place on same day —• No identity in parties price or 

AI°R 1Q?K not be given g0 bye * 

AIR 1958 Andh Pra 743 (750) (Pt D) (Pr 30) (FB). 


». 118 Scope—Transaction of barter of goods. 

Definition of “Exchange” is not limited to immov 

fanS h, r ^ P i r y .~*J t app l* es not only to exchange o 
c®o barter—Barter and sale — Distinctioi 

1958 Andh L a T r 350°° d GrainS Contro1 0rder ( 1951 1 

* 18 ' 54 a" S /o 0r exc hange-D«ed of agree 
nrn™ b f 0 Y 60a \ a “ d B ““ A freeing to purchase B* 
A y for certai “ amount and B agreeing to pur 
chase A’s proparty for same amount - Each party t< 

-Nobodvl 6 d ? 6d in favo r°f other at future dat 
*n ► fk get ^ ny mon0 y from another but paitie 
execution tbe “ S0l vos-Hdd it was agreement fo 
SKkL« * lW £° docu “ e uts of sale each to be exe 
t^ by f° ne k° fav0Ur ? f °, ther aod n °t for executing 

pro™ rt °v SfSSST A ° btainln * of B 

1961 P Cal 8 93 P ( 6 194™Pt" a) ° f sale ’ A 11 

*s. 118—‘Exchange’—What Is. 
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Where what was done was to exchange one property 
tor another ar.d some amount was paid to equalise 
Ine values of the two properties such a transaction 
comes clearly within the definition of ‘exchange’ as 
given in S. 118. A I R 1937 All 605, Rel. on. 55 Mys 
L J 418 s ILR (1957) Mys 1G7. 


S. 118 Sale and Exchange — Distinction. See 
T. P. Act (1882), S 54. AIR 1954 Orissa 105. 


77 s -j 1 ,? — Oral exchange of occupancy holding 
with delivery of possession — Transfer valid as 
between parties though not binding on landlord — 
Registration not necessary See Tenancy Laws — 
Bihar Tenancy Act (8 of 1885). S. 28-A (as amended 
by Bihar Act 11 of 1938). 1960 Pat L R 159. 


i n-^ s ' ® ^ an d 122 — Partition — Share 

tailing to co-sharers- Nature of right stated. See T. P. 
Act (4 of 1882), S. 5. AIR 1957 Pat 570 (DB). 


— S ‘ * 1 5~$ a,e or exchange. See T. P. Act (1882), 
S. 54. AIR 1954 Punjab 115. 


SECTION 122 
See also Hindu Law — Gift 

SYNOPSIS 

„ (Transfer of Property Act (1882), S. 122.) 

1 Scope. 

2. “Voluntarily”. 

3. “Without consideration”. 

4. Competency to receive. 

5. Gift to Hindu Idol, etc. 

6. "Existing moveable or immoveable property”. 

7. “Accepted by or on behalf of the donee”. 

8. Donor dying before acceptance. 

9. Advancement. 

10. Gilt or sale. 

11. Gift or will, 

12. Gift or family settlement. 


SECTION 119 


S. 119 (Before amendment :in 1929) — Scope of 
—Bona fide purchaser - Warranty of title. 

Section 119, before the amendment in 1929, would 
not entitle a party to the exchange to recover the 
property exchanged from an alienee of the parties 
because the warranty of title in exchange to which it 
gives the statutory recognition was never extended 
to such alienees. As that was the case of an ordinary 
assignee a bona fide purchaser could not be in a worse 
position. Section 119 before amendment related only 
to the rights of the parties to the exchange inter se 
and their heirs. (1940) 1 M L J 248 : A I R 1940 Mad 
428, Diss. (1959) 1 Andh W R 411 i AIR 1959 Andh 
Pra 384 (385, 380) (Pt A) (Pr 0) (DB). 


— S. 119 — Compromise decree providing for ex¬ 
change—Exchange failing—Bona fide purchaser — 
If protected. 


Held, that on one of the parties losing what he got 
the transfer by the other party to a third person would 
cease To a claim by the party losing there could be 
no defence of the transfer being bona fide. (1959) 1 
Andh W R 4111 AIR 1959 Andh Pra 384 (3S5) (Pt B) 
(Pr 0) (DB). 

-S. 119 — Party failing to get possession of pro¬ 
perty exchanged —Nature of remedy. 

The principle underlying S. 119, T. P. Act, should 
also apply to the case where instead of a subsequent 
deprivation of transfer there is no transfer at all. 1956 
Mad W N 32 «(1956) 1 Mad L T335.i AIR 1956 Mad 
285 (287) (Pr 7) (DB). 

-S. 119 — Party deprived of property obtained in 

exchange-Other party not in possession. 


His only remedy is to claim compensation for the 
loss suffered. 1951 M WN 418 i( 1951) 1 M L J 701: 
AIR 1952 Mad 602 (603) (Prs 4, 5). 


-5. 119—Plaintiff exchanging land with defendant 

— Plaintiff losing on third person pre-emptiDg—Plain, 
tiff knowing of right of pre-emption—Plaintiff cannot 
claim damages. See T. P. Act (1882), S. 55 (2). 1952 
Nag L J (Notes) 132. 


SECTION 120 

— S. 120—Exchange of larwad immovable property 
for convenience of enjoyment is invalid. See Travan- 
core Nayar Act (1600 M E), S. 25. 1963 Ker L J 395. 

-S. 120 —Plaintiff exchanging land with defendant 

—Plaintiff losing on third person pre-empting—Plain, 
tiff knowing of right of pre emption—Plaintiff cannot 
claim damages. See T. P. Act (1882), S. 55 (2). 1952 
Nag L J (Notes) 132. 


1. Scope. 

—S. 122 — Gift for specific purpose — Purpose 
failing — Donor is entitled to refund of amount — 
Trusts Act (1882), S. 94. AIR 1961 All 418 (420) 
(Pt A) (Pr 5). 

—~*S. 122-Gift for building female hospital—Gift 
utilised for building female ward attached to existing 
General Hospital—The ward when in use will serve 
all the purposes of a hospital. AIR 1961 All 418 
(420) (Pt B) (Pr 8). 


-S. 122 — Gift — A depositing his own money in 

bank in joint names of A and B — Deposit payable to 
either or survivor — Deposit does not constitute gift 
to B on A’s death. (1961) 1 Andh W R 65: 1961 
Andh L T 142 i (1962) 32 Com Cas 120 i AIR 1961 
Andh Pra 320 (321) (Pt A) (Pr 4). 

-Ss. 122 and 123—Joint family—Ancestral house 

—Gift by father in favour of his wife and son with¬ 
out consent of son—Validity. See Hindu Law—Joint 
family. AIR 1956 Bhopal 66. 

-S. 122 — Gift of immovable property by Maho- 

medan grandfather to minor grandsons — Delivery 
of possession accepted on behalf of minors by their 
mother—Gift—If complete. See Mahomedan Law- 
Gift. AIR 1960 Bom 210. 


-S. 122-Gift—Restrictive clause — Construction. 

See T. P. Act (1882), S. 10. 1957 Ker L T 1119. 

-S. 122 — Family settlement — Nature of—Not a 

gift. See Hindu Law — Family settlement. AIR 1962 
Mad 160. 

-S. 122 — Maintenance of Hindu widow—Rule of 

appDitionment will apply — Assignee of instalment 
of maintenance — Death of widow before date or 
instalment — Assignee will get only proportloDate 
amount of maintenance. AIR 195 d N U C (Mad) 
3178. 


—Ss. 122 and 8-Gift for maintenance of donee- 
Istate given is not necessarily limited to life of donee 

f the words are clear that absolute estate was given 

- Hindu Law- Gift. See T. P. Act (4 of 1882). S. 8. 
JR 1952 Nag 55. 

_Ss. 122 and 8- Gift—Intention-Gift for "Choli 

iangadi” or “Haldi Kunkum” - Meaning of words 
"plained. See T. P. Act (4 of 1882), S. 8. AIR 1952 

fag 55. 

_S 122 — Gift of property by husband in favour 

f his wife - Wile taking no steps for mutation n 

er name-IIusband declared insolvent subsequently 

-No inference about benami character of gift trans- 
ction could be drawn merely from such non- 
lutation or from payment of municipal taxes and 
ent of the property through her husband. See rro* 
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Viocial Insolvency Act (1920). S. 53. ILR (1964) Cut 
274. 

—S. 122 — Person dealing in shares—Donation to 
charities-Crediting amount donated but not debiting 
account in account year—Transfer of shares in next 
accounting year — Claim of revenue loss by such 
transfer could not be allowed as there was no valid 
gift. See Income-tax Act (1922), S. 10(2). (1964) 51 
ITR 6 (Pat). 

—S. 122—Gift—Essentials stated. See rncome-tax 
Act (1922), S. 0. AIR 1958 Punj 250 (DB). 

■^S.122—Deed of gift—Construction. 

Owner stating in gift deed "jis tarah ko main 
malih our qabi arazi mazkur par the ab isi tarah se 
Jug Lai Mazkur rabega"-Wording sufficient to divest 
donor of all rights which he possessed including 
right to shamilat. AIR 1953 Punj 135 (136) (Pt A) 
(Pr 4) (DB). 

-Ss. 122 and 8—Gift of immovable property under 

Muhammadan La v — Condition against alienation 
being repugnant to gift, is void — Donee acquires 
saleable title. 6 Siu L R 157 t AIR 1953 Sau 180 
(187) (Pt B) (Pr 15) (DB). 

[Reversed on another point in AIR 1959 S C 1383]. 

• —S. 122—Gift—Intention of parties— (Marumak- 
kathayam law—Gift). See Evidence Act (1872), S. 92. 
AIR 1957 Trav-Co 77 (FB). 

*—S. 122 — Gift deed — Construction — Principles. 
See T. P. Act (1882), S. 8. AIR 1955 NUC (Trav-Co) 


Where the motive behind the deed of gift was an 
unequivocal intention on the part of the transferor 
to give to the transfciee a title which would act as a 
safeguard against auy claim for the pre-emption in 
respect of other property intended to be sold, the 
transaction for that reason cannot be called sale. 
ILR (1953) 1 All 374: AIR 1952 All 149 (153) 
(Pt C) (Prs 15, 16). 

-S. 122—Joint-family — Dravida School — Father 

Manager — Alienation—Sale-deeds in respect of 
Joint family land and house in favour of concubine 
— False recital of cash consideration — Real con¬ 
sideration being past cohabitation — Documents are 
not sales but gifts — Such gifts being beyond com¬ 
petence of father, were also invalid and Dot binding 
on family — Effect of subsequent partition. See 
Hindu Law— Mitakshara. AIR 1963 Andh Pra 177 
(DB). 

-S. 122-Gift deed—Stipulation — What amounts 

to—Expression of desire in gift deed that donee will 
maintain donor not a stipulation. 77 Mad L W 65 : 
(1964) 1 M L J 276 : A IR 1964 Mad 309 (310) 
(Pt A) (Pr 2), 

-S. 122 — ‘Consideration’ — Meaning of—Aliena¬ 
tion requiring alienee to discharge debts and main¬ 
tain wife of alienor — Transaction is not a gift. 74 
Mad L W 16 :1961 Mad W N 42 i AIR 1961 Mad 
405 (406, 407) (Pt B) (Prs 8, 9, 12). 

-S. 122 — Power of father under Mitakshara to 

gift property out of affection to son-in-law. See 
Hindu law—Gift. AIR 1954 Manipur 22. 


—S. 122 - Gift - Validity. See T. P. Act (1882), 
S. 6 (h). AIR 1954 Trav-Co 348. 

“—S. 122 — Gift — Acceptance by or on behalf of 

12? e DB AIR 1952 Trftv ‘ C ° 47 148, 5l) (Pt A) (Prs 4 ’ 

2. “Voluntarily”. 

-S. 122 —.Construction — ‘Voluntarily’ — Mean¬ 
ing of. 

A gift when accepted can be said to have been 
‘voluntarily’ made within the meaning of that word 
in S. 122 even though the deed evidencing it is, after 
due execution, registered against the wishes of the 
donor. AIR 1927 P C 42; 52 Mad L J 340, Rel. on. 
(1958) 2 Andh W R 343 : AIR 1958 Andh Pra 213 
(215) (Pt A) (Pr 5). 

—-S. 122-Party in dominating position must have 
used the position to obtain unfair advantage for 
himself — Transaction unfair on its face — Burden is 
on such party to prove that the other party was not 
induced to make the transaction by undue influence 
See Contract Act (1872), S. 10. AIR 1902 Pat 168 
(DB). 

,7— s * 122 -Donor under influence of donee — Con¬ 
firmation of gift. 

There can be no acquiescence in, or confirmation 
of a transaction of gift by the donor until the donor 
knows his rights; and is free from the infiuence of 
the donees. (1887) 30 Ch D 145, Rel. on. AIR 19G2 
Pat 168 (173) (Pt A) (Pr 11) (DB). 

-Ss, 122, 5,10, 54 and 118 — Partition — Share 
falling to co.sharers-Nature of right-rlt is not a 

AIR 195? Pa a , n 570 r (DB, PtOPeity 14 ° f 1882) ' S ‘ 5 ' 

j! 3. "Without consideration.” 

—Ss. 122, 54-Consideration and motive. 

Per Sapru I. — Consideration cannot be confused 
motive behind an act. / 

The legal conception of consideration is not the 
same as tne diclionary meaning of the term. 


•-S. 122 — Gift — Payment by one brother to 

another — Payment in consideration of latter giving 
up his claim -Payment is not a gift — See Hindu law 
-Gift. AIR 1950 Mys 33 (FB). 

-S. 122 — Gift subject to condition that donee 

should maintain donor — Gift cannot be revoked for 
failure of donee to maintain donor. See Transfer of 
Property Act (1882), S. 120. AIR 1962 Orissa 130. 

-S. 122-Gift—Revocable gift — Conditions to be 
pertormed by donee provided for in gift deed after 
operative portion. See Hindu law. AIR 1955 
NUC (Trav-Co) 1040 (DB). 355 

4. Competency to receive. 

-S. 122—Gift to after born persons—Validity. 

Where the donees under a settlement deed do not 
constitute a tarwad they are entitled to take the gift 
only as co-tenants In that case the gift to the after- 

(WpTb,’(^ U 7MDB i ). Valid ' A 1 R 1958 K “ 301 

r '?• 122 ~ ‘Gift* — Gift Tax— Hindu Law — Joint 
family of grand- father, father and sons — Partition- 
Son in the womb—Right of after born son—Transfer 

hi * shDrel ° after grandson—If a 

J**™le gift. See Gift Tax Act (18 of 195f>). S. 2 (xii) 
(1964) 2 I T J 361 1 (1964) 54 I T R 425 (Mysj. 1 

-—■S. 122 — Gift in favour of minor — Validity- 
Mode of acceptance. uuy 

D A glft made in fa vour of a minor 
would be valid if accepted by or on behalf of 

the donee. The possession of the father or guardian 
?i o h ®- m J Q0r is P ractica lly the only mode in which 

j£“"g «■> 122 of the Transfer "of Properiy Ac, to 

limit acceptance of a gift to an express acceptaoc? 

7„\k! Pt 'T a ° f , a gllt ba express or 1moiled- 
hi* dL C ^r 8 ° a 8 ac , lua ' or constructive possession 

Mate. j s D u 2or ,ed,y proof ° f »«“ • 

S. 122-Minor-Competency to accept. 
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So long as the acceptance of a gift does not im¬ 
pose any obligation on the minor, a minor can accept 
a gilt. ILK 20 Mad 147; 39 I C 46 and 19 Mad L J 
752, Rel. on; 5 P L T 305, Disting. 195G Pat L It 
558 : 1957 B L J R 62. 

5. Gift to Hindu Idol, elc. 

-Ss. 122, 123 and 5—Dedication to Hindu deity — 

It is not gift — It would be endowment if owner 
divests himself of his rights of ownership therein— 
Section 123 not applicable—Deity is not ‘living per¬ 
son.’ (1965) 5SITR 721 i AIR 1966 All 100(101, 
102) (Prs 5 to 8, 11) (DB). 

-S. 122—' Gift” — Dedication to Hindu deity is a 

transfer within the meaning of S/.5-A (7) (iii) of 
W. B. Estates Acquisition Act—Provisions cannot be 
restricted to transfers to living persons—Provisions 
of Transfer ol Property Act do not apply. See 
Tenancy Laws—West Bengal Estates Acquisition Act 
(1 of 1954), S. 5-A. (7) (iii). AIR 1963 Cal 551 (DB). 

-S. 122—Hindu Law — Religious Endowments— 

‘Bharamelpupathram’—Trippatidanam, meaning of— 
See Hindu Law—Religious Endowments. AIR 1956 
Trav-Co 196 (DB). 

6. ‘‘Existing moveable or immoveable property.” 

-S. 122 — Contingent or vested interest—Will- 

Testator giving certain amount to his son — Payment 
of amount with interest deferred to a future date — 
Vested interest if created — See Civil P. C. (1908), 
S. 60(l)(m). 1960 Ker L J 705. 

-S. 122 — Hindu executing gift deed of land in 

favour of his wife prior to coming into force ol 
Hindu Succession Act — Criterion to decide whether 
it passes absolute or limited interest to donee—Deed 
providing for transfer of all rights of donor in pro¬ 
perty to donee, and specifying that she was to be 
owner — But deed also containing provision that 
donee would not be entitled to transfer property in 
any manner whatever — Deed held to pass limited 
interest only to donee — S. 10, T. P. Act held in- 
applicable. See Hindu Law. 1963 Cur LJ 556 
(Punj). 

7. “Accepted by or on behalf of the donee.” 

—-S. 122- Applicability—Section applies to bhumi- 
dari rights— No gift of such rights unless acceptance 
is proved. 1963 All W R (HC) 655 : 1963 All L J 
1088 : ILR (1904) 1 All 375 : AIR 1964 All 419 (419) 
(Pr 2) (DB). 

-S. 122—Essentials. 

Gift is not complete unless it is accepted by the 
donee. 1954 All W R (HC) 108 : AIR 1954 All 595 
(597) (Pt A) (Pr 5). 

-Ss. 122,123—Acceptance by donee — Necessity. 

Acceptance of gift by the donee being necessary a 
gift which is not accepted, even though a registered 
document has been executed, will not operate to 
transfer the property to the donee. 1951 All W R 
(II C) 11. 

—— S. 122—Acceptance of gift may be antecedent to 
deed of gift. 

Acceptance of a gift is not something which has 
necessarily to take place only after the tiansfer is 
completed or effected. The law does not require that 
there should be proof that there was acceptance only 
after the deed was executed. There can be cases 
where it may be possible to draw an inference as to 
the acceptance ol a gift even from acts anteiior to the 
execution ol a deed of gilt. (1958) 2 Andh W R 343 : 
AIR 1958 Andh Pra 213 (215) (Pt B) (Pr 8). 

-Ss. 122 and 123 — Accepted by or on behalf of 

donee. 


Section 122 requires that a gift to be valid must bo 
accepted by or on behalf of a donee and such accap. 
tanco must bo made during the life time of the donor 
aud while the latter is still capable of giving. II the 
donee dies before acceptance, the gilt is void. 

Delivery of possession which is essential under the 
Hindu Law to complete a gift is now rendered unnece. 
ssary. What is now required is that the transfer must 
be effected by a registered document satisfying the 
conditions laid down in S. 123. 

Whether a gift is known or unknown to the donee, 
there is no presumption in favour of acceptance of a 
gift in India. The provisions contained in S. 122 
negative such a presumption. 41 I C 389, Not foil. 

The acceptance of a gift may be either express or 
may be implied. Whether there has been an accep¬ 
tance or not must depend on the facts of each parti¬ 
cular case. ILR (1951) 1 Cal 295. 

-Ss. 122, 123 — Gift of property in possession of 

tenant — Acceptance of gift by donee- 

The recitals in a deed of gift clearly showed that 
the property was then outstanding with tenants and 
what remained with the donor was only the right to 
collect rent from them; and that right to-collect rent 
was transferred to and accepted by the donee under 
the terms of the gift. 

Held, that ithere was acceptance of the gift by the 
donee. AIR 1963 Ker 344 (340) (Pt B) (Pr7). 


-Ss. 122, 123 and 126—Acceptance by donee— 

Need for. 


If there is acceptance of the gift after execution of 
the deed; even though the registration was postponed 
to a later date, the gift would become irrevocable. 
What the law requires is acceptance of the gift after 
its'execution though the deed may not be registered. 
Anterior negotiations or talks about the transfer of 
property by way of gift would not amount to accept¬ 
ance. Acceptance may be implied but the facts relied 
on must be acts of positive conduct and not merely 
passive acquiescence. (1954) 1 M L J 194 i 66 Mad 
L W 8411 AIR 1954 Mad 215 (217) (Pt A) (Pr 7). 

—Ss. 122 and 123—Acceptance by donee — There 
must be acceptance before donor’s death—Donee not 
present at execution or registration — Document and 
property all along with donor till death—No title 
passes—Gift is void. 1952 Nag L J (Notes) 72. 

-Ss. 122, 123-Gift by husband to wife—Require¬ 
ments, for validity of gift— Registered gift deed handed 
over to wife—Sufficient indication of banding over ot 
possession—Wife enjoying usufruct of property—Gift 
held validly completed — Non-mutation of property 
in wife’s name not decisive of non-acceptance — Suit 
for setting aside a gift as being induced by undue 
influence is governed by Art. 91 of Limitation Act 
(1908). AIR 1964 Orissa 212 (Prs 6 to 11). 


-S. 122—Gift in favour of wife and daughters- 
:eptance by wife — Donees getting their names 
tated in pursuance of deed of gift which came 
n their custody - Held that there was acceptance 
gift by all. See Hindu Law — Gift. AIR 1963 


_Ss. 122, 123 — Gift of money in form of fixed 

deposit and cash certificates—Acceptance and deli¬ 
very of possession—What amounts to. 

Held on facts that there was no evidence of accep¬ 
tance by the donees in this case. On the contrary 
notices were sent to the Bank demanding payment or 
interest to him which was contrary to the terms or tne 
gift and therefore amounted to repudiation of ‘he gut 
itself. (2) that in view of the Bank’s position - that 
it did not and could not act as agent for the donees, 
there was no delivery as required by law. According y 
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icceptatce and delivery of the -S. 122 - Hyderabad Transfer of Property Act — 

mUSp “5 st l t 0 u ' a Gi , [ i of house b > Mahomedan to wife in lieu of dower 

/n ov/rirS Ut 6-3 : AIR 1962 ~ If am0UQ ts to sale or transfer requiring writing and 

(Pr 8) (DR). registration. See T. P. Act (1882), S. 54. A I R1952 

Formalities — Acceptance. See Hyd 3. 

5 N U C (Tra-Co) 1046 (DB). —S. 122-Deed of transfer — Consideration paid— 

ceptance inessential— Donee to . , „ re deed explained. See T. P. Act (1882), S. 54 
ect — Will not make gift condi- AIR 1954 Pat 280 (DB). 


In the absence of acceptatce and delivery of the 
goods gifted, the said transaction did not constitute 
a valid gift in law. ILR (1962) Cut 625 : AIR 1962 
Orissa 74 (77) (Pt A) (Pr 8) (DB). 

——S. 122 — Gift — Formalities — Acceptance. See 
Hindu Law. AIR 1955 N U C (Tra-Co) 1046 (DB). 

—S. 122—Gift—Acceptance inessential— Donee to 
maintain donor— Effect — Will not make gift condi¬ 
tional one — It will be regarded only as pious wish. 
1954 Ker L T 234 : AIR 1954 Trav-Co 404 (404) 
(Pt A) (Pr 3) (DB). 

-S. 122—Acceptance of gift — Evidence of. 

The question whether the gift was accepted by the 

donee depends upon the evidence and circumstances 

of the case. One such circumstance is the fact that 

the original gift deed was produced in court by him. 

Further the fact that the denee paid the tax for the 

property from that year is sufficient to show accen- 

tan c 0 Ib R ( 195 3) Trav-Co 1161 : 1953 Ker LT 870 : 

1954Cr L * 642 : AIR 1954 Trav-Co 348 (350) (Pt A) 
(Pr 9). 

-S. 122-Acceptance of gift-indications for. 

The donee’s receiving the document from the donor 
after due execution thereof, and presenting it for 
registration and getting it registered as sufficient 
indications of the acceptance of the gift. AIR 1953 
Trav-Co 336 (337) (Pt B) (Pr 5) (DB). 

—S. 122 - Gift - Acceptance by or on behalf of 

Tim 470 “a a va,id «***• 1951 Ker L 

(Pr™ i 12) (DB). 2 r “ v C0 47 (48 ' 51 >(PtA) 

8. Donor dying before acceptance. 

S. 122-Donor dying before acceptance-Effect 

h^2nl«£« he mutation ?PPlication by the donee may 

thJ l l ltto ? .? ggest that the was accepted by 

fe d T a ye i A a l a0t av3i l the d0Qe ® *0 prove the 
gilt where it had been made after the death nf tho 

donor. 1956 Pat L R 558 : (1957) B L JR82? 

9. Advancement. 

——-S. 122 — Husband depositing certain ornament? 
with bank for safe custody on Joint names of himself 

tn th d ! recHo “ tha t they should be delivered 

( 5 % 439 ' A 1 R lSl ® 529 

gisfiWffiar.si ^ s&J* 

i s ; names 0[ 

not extended to MahomedansTn lndia See MahTm 
madan Law. A I R 1959 Madh PrS 359 (DBL 
——S. 122—Advancement, 

Father with large sums of money in his hanAc 

K asvflis K S'W„ d «;j bB * ■ i 

10. Gift or sale. 

.s ‘ ieicii k 


“ s - 122 — Transaction whether gift or sale — 

^Rl r 959 pSo! U7 S ,DB) See T ' P ‘ A °' (1S82 >' S ‘ 54 ' 

(77 f s i9i 2 3 2 )7s Gi 4. °i TS-iSS llTnT emption Act 

11. Gift or will. 

thlt nl!^?-ff? eed 7 ConstluctioD Deed providing 
Mntc P r ff ff e 7 ioy . P r °P 0rt y after death of execu? 
tants By effecting improvement immediately after 
execution plaintiff accepting deed - Deed held to be 
gift and not will. 1958 Ker L j 747 :1956 Ker L T 

-S. 122—Current account in sole namn nf r 

verjed into joint, either or survivor account in 

of J and F- Death of J leaving will-wni 

ing a small amount to F and^esiduary estate^oC— 

held waj entiUed'to STjffiS 

Com Ca, 457 : A I B 1955 Mad 55^(Sg % 

daat pleading oral gift by deposilK 
defendant s books showing k E *5 

on depositor's death - Thefe is no wlid giftTnnr'a, S 
senti nor a valid will or tAetam*.?*. * gut ,n P rae - 

(Notes) 33 (DB). Ac ’ S * 6 ‘ 1952 Nag L J 

interest ofpro^on^"maTntenlnM did*^? * ife 

s . a Vt Hi5S e thal deed was Will I956 d r r } nlf' 
A I R 1956 Pot 345 (347) (Pt A) (Pr 6) (DB) J * 88 : 

'^■S. 122—Gift-deed—Gift and will u ij 
struction that the gift gave thn I 7. He d . on C0Q - 
widow’s estate — Will^eld gave and not 1116 

Pun L R 457 i A I R uK® 8 ??..? lon ! f .«f State * 54 

(Prs 9,10). 1 52 Puni 120 (12D (Pt A) 

sion ArtUoSj, 1 S?2 ~A R?q°r*T See Succes - 
(DB). A 1 R Trav-Co 127 

-S. 122-Will or gift. 

be^,dt^ a g n a d tt d mt,y e ^ u t Um “i 

or even clauses and this has ?H r w . 0r ^* terms 
of the surrounding circumstances d ° De in the 

But in McertaJnlngW^ue^n^^ion of D fh^ C0Q ? IusIve - 

name by which he called the°i™t ? the 4 ,n ®l cer the 
borne in mind and must not be 1 ightlvT"'^^ to be 
. The fact that a deed fsreoi.fi. Ij brushed asido - 
is also not conclusive thmfth B ff < i as a deed °f gift 

of the several tets to a SC6 rti„ iS ? ad O“btedly SJ 8 ‘ 

ment in question is a gift or a wifi wiether tbe docu. 

wSTeld 8 that te^er D thr ;h ‘° n as a whole it 
therein vested in the executes from 1 % rtl j COin Prised 

document sub/eottotheRfe esta^A i lh r date of the 

—- »• *5SW*S.1S 
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and not a will. A I R 1953 Trav-Co 336 (337) (Pt A) 
(Pr 3) (DB). 

12. Gift or family settlement. 

-S. 122 —Hindu joint family—Manager executing 

settlement deed in favour of widow in pursuance ot 
ante adoption agreement — Gift or family settlement. 
See Hindu law — Family Arrangement. AIR 1957 
Andh Fra 572 (DB). 

SECTION 123 
SYNOPSIS 

(Transfer of Property Act (1SS2), S. 123.) 

. 1. Scope. 

2. Hindu law. 

3. Mahomedan law. 

4. Gifts of immovable property. 

5. Registration and operation of gift. 

6. Delivery of property. 

7. "Attested by at least two witnesses.” 

8. Law in places to which T. P. Act is not ex¬ 

tended. 

1. Scope. 

-Ss. 123, 122 and 5—Dedication to Hindu deity— 

Itis.not gift—It would be endowment if owner divests 
himself of his rights of ownership therein—S. 123 
not applicable—Deity is not 'living person’. See T. P. 
Act (4 of 1882) S. 122. (1965) 58 I T R 721 i AIR 
1968 All 100 (DB). 

— Ss. 123, 122—Acceptance by donee—There must 
be acceptance before donor’s death—Donee not pre¬ 
sent at execution or registration—Document and pro¬ 
perty all along with donor till death-No title passes. 
SeeT. P. Act (1882), S. 122. 1952 Nag L J (Notes) 72. 

—Ss. 123 aad 8—Gift or will—Construction—Tests 
for determination indicated. AIR 1955 N U C (Trav- 
Co) 2562 (DB). 

2. Hindu law. 

Q —S. 123—Hindu — Widow — Gilt of reasonable 
portion of property to daughter on marriage — Deed 
executed after two years of marriage—Effect stated. 
See Hindu law—Widow. AIR 1957 S C 434. 

-S. 123—Ancestral house-Gift by father in favour 

of his wife and son without consent of son—Validity. 
See Hindu law—Joint family. AIR 1956 Bhopal 60. 

-S. 123—Gift of immovable property by Hindu— 

Delivery of possession — If essential under Hindu 
Law. 

Section 123 is applicable !o gifts under Hindu law. 
The emphasis so far as the transfer of immoveable 
property under S. 123 is on the execution of an 
instrument properly executed and not so much on 
the actual delivery of the property. AIR 1960 Mys 97 
(99) (Pt B) (Pr 7) (DB). 

_S. 123—Hindu law—Stridhan—Gift by P to J on 

condition of giving maintenance or allowing posses, 
sion for life time of self and wife B -P in possession 
dying-J disturbing possession—B suing—Iu compro¬ 
mise B given portion by way of maintenance-Pro- 
perty does not become stridhan of B—Deed-Con¬ 
struction. 1951 Nag L J (Notes) 192. 

3. Mahomedan law. 

_Ss. 123 and 129 — Gift by a Mahomedan — Pro¬ 
perty subject to usufructuary mortgage — Gift of 
equity of redemption can be made -Donor should 
deliver possession as he himself has over property 
As donor has no tangible possesdon over property 
unequivocal declaration will be enough-Conduct of 
donor before and after may be taken into account— 
Conduct seven years after gift cannot be taken into 


consideration —Failure to change name in Municipal 
Registers is not circumstance to hold that donor had 
not done all that he could possibly do to transfer pos¬ 
session -Gift by deed-Validity. 23 Bom 682; 0 Bom 
650, Diss. from. MR 1955-All 255 (255, 256] 
(Prs 2, 4). 


® 5.123 -Oral gift by Muslim lady—Subsequent 

document evidencing transaction execuled as ekarsr- 
nama-Iest to decide whether amounts to deed of 
gift-Document held a gift deed liable to stamp duty 
and registration. See Registration Act (1908), S. 17. 
AIR 1962 Andh Pra 199 (FB). 


-Ss. 123 and 129 — Gift by Mahomedan—S. 123 

does not apply—Registration necessary if reduced to 
writing-(Registration Act (1908), S. 17 (l) (a).) 

In order to create a valid gift of movable or immov¬ 
able property, writing is not essential under Mahome¬ 
dan law. The provisions of S. 123 read with S. 129 
do not apply to Mahomedan gifts. But if a gift is 
reduced to writing, it requires to be registered under 
S. 17 (1) (a) of the Registration Act. AIR 1955 N U C 
(Andhra) 3607. 

—S. 123—Gift by Mahomedan—Essentials of stated. 
See Mahomedan law. AIR 1955 NUC (Andhra) 
3607. 


-Ss. 123, 54 and 129—Hyderabad T. P. Act, Ss.54, 

110—Transfer of immoveable property in lieu of 
dower — Transaction being unilateral act was a gift 
and not a sale. See T. P. Act (4 of 1882), S. 54. AIR 
1952 Hyd 3 (DB). 

-S. 123—Gift of immovable property — Gift deed 

registered — Registration cannot dispense with deli- 
very of possession which is one of essential require¬ 
ments of valid gift under Mahomedan law. See 
Mahomedan law. AIR 1960 Madh-Pra 260. 

—Ss. 123 and 129 —Gift -Delivery 'of possession— 
What amounts to — Donor and donees living jointly 
in house gifted—Effect—Inference. See Mahomedan 
law. AIR 1958 Mad 527. 

-Ss. 123 and 129 — Scope of Transfer of Property 

by a Mahomedan in lieu of dower—Stamp duty and 
registration is necessary. See Registration Act (1908), 
S. 17(1). ILR (I960) 10 Raj 1470. 


4. Gifts of immovable property. 


-S. 123—Gift of immovable property—Oral gift — 

Gift does not confer valid title on donee. AIR 1953 
Assam 19 (19) (Pt A) (Pr 4). 

-Ss. 123 and 122 — Gift of property in possession 

of tenant—Right to collect rent left with donor— 
Transfer of that right by donor and acceptance by 
donee—Held, that there was acceptance of gift by 
donee. SeeT. P. Act (4 of 1882), S. 122. AIR 1963 
Ker 344. 

-Ss. 123, 122 — Registered gift deed handed over 

to wife — Sufficient indication of handing over of 
possession —Wife enjoying usufruct of property—Gilt 
held validly completed — Non mutation of property 
in wife’s name not decisive of non-acceptance. See 
T. P. Act (4 of 1882), S.-122. AIR 1964 Orissa 212. 


5. Registration and operation of gift. 

—S. 123—Gift deed registered within three months 
iefore petition though executed beyond that period 
-Can be treated as act ot insolvency See Provincial 
nsolvency Act (1920), S. 9 (I) (c). 1962 All L J 1101. 

—Ss. 123, 31,120 — Deed of gift and condition of 
avocation in separate documents—Effect stated. See 
\ P. Act (4 of 1882), S. 31. AIR 1951 All 599. 

—S. 123—Self.acquired property-Registration not 

squired. See Hindu Law—Partition. AIR 1951 Bom 
(DB). 
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—Ss. 123 and 130—Unilateral document of gift — 
Registration not required—Scope of S. 10(1) and the 
third proviso of the Income-tax Act — (Contract Act 
<1872), S. 2 (h)-Income-tax Act (1922), S. 10). (1959) 
37 ITR 91 1 AIR 1959 Cal 434 (436 to 439) (Pt A) 
(Prs. 7. 8, 10, 11, 17) (DB). 

—S, 123—Transfer—Gift—Invalidity—Registration 
—Jurisdiction of Revenue Court—Requirement about 
compulsory registration of a deed of gift under 
general law of transfer is not applicable where trans¬ 
fer is of occupancy holding to a person other than 
arsons specified in S. 40(3) of C. P. Tenancy Act. 
ee Tenancy Laws—C. P. Tenancy Act (11 of 1898), 

S. 46 (3) and (5). AIR 1954 Orissa 195 (DB). 

6. Delivery of property. 


-S. 123—Gift of amount — Pro-note registered — 

Non-delivery of possession—No ground for objecting 
the gift. 1950 Ker.L T 6 : 1950 TCLR 532 : AIR 1950 
Tra Co 73 (70) (Pt A) (Pr 8) (DB). 

7. “Attested by at least two witnesses”. 

• -Ss. 123 and 3—Attesting witness—Who is—Mere 

identification before sub-registrar — No attestation — 
Deed of gift held invalid. See T. P. Act (4 of 1882), 
S. 3. AIR 1959 Cal 243 (DB). 

— S. 123—Delivery of ^possession which is essential 
under Hindu Law to complete a gift is now rendered 
unnecessary. What is now required is that transfer 
must be effected by a registered document. See T. P. 
Act (1882), S. 122. ILR (1951) 1 Cal 295. 


—S. 123—Gift of money by assessee by book entries 

— Assessee not a banker — Book balance of smaller 
amount than gif ted amount—Book entries and memo¬ 
randum asserting delivery of amount held constituted 
no delivery to validate gift. (1965) 2 ITJ 450 : AIR 
1967 All 82 (DR). 

——*S. 123—Acceptance of gift—Donor handing over 
to donee registered deed of gift and donee accepting 
it—It is not necessary to prove delivery of possession. 
AIR 1955 NUC (Assam) 2851. 

8s. 123 and 129—Gift—Delivery of possession — 
'Jnuf-Recital in deed that possession was delivered 
—Effect of. SeeMahomedan Law—Gift. AIR 1958 
Mad 527. 

——S. 123 — Gift to wife with condition that she 
should remain with him till his death and render him 
service - On failure gift not to be valid-Gift deed 
not registered and placed in hands of third person— 

iransfer not registered-House rent sent to donor in 

Rangoon where both donor and donee resided - 
Delivery of possession held not given to wife — Gift 

Mad 600? lid - S " Mah ° m ° d “ 

- Ss. 123 and 122-Gift of money in form of fixed 
•deposit and cash certificates — Acceptance and deli. 

y. ery ,9tP ossession ~What amounts to. See T. P Act 
<4 of 1882), S. 122. AIR 1962 Orissa 74 (DB). 

^Li 2 £~i, A -!? Ssee doallng in shares - Assessee 
donating to chanties some amount-Crediting amount 
-donated but not debiting his-account in account year 
—lranster of shares in next accounting year—Claim of 
revenue loss by such transfer-Held it could not be 
allowed as there was no valid gift. See IncomR taw 
Act (1922), S. 10 (2). (1964) 51 1 T R 6 (Pat) 

130 7?^: °u n °* ™ possession 
nf donor but deposited with third party—Amounts to 

actIonable c i aim ^ Begistration of instru. 

M6 n 3^a]L“ rV ‘ See T * P - Act(1882 )’ S. 130. 

■—S. 123—Delivery of property-Donor and donees 
E"?* in baking firm-Donor instructing 
l lnsf £ ® e f tain a f noun t to donees by making 
7 E “ tries , made accordingly - Fi rm not 
■having sufficient cash balance on date of entry — 
Absence of delivery of gifts cannot be inferred from 

r&Mwr.i.v saws & 

SS 101 l I D,"‘ S * '“ l“t is“l 

.TirL?^ 0r /"I f onee -Kving in the house 
g wf Gl “ reg,8 tered—Delivery of possession. 

house and & £°r?° r c?u d u the donee lived in the same 

b? a 5 j° S he « h< ! us8 Is made subsequently 
donor deed * {J is not necessary that the 

2?2ff« s .!l av0 th8 house in order to comolete 

AIR^^n 8 . Ba * 350 5 1953 Baj L W t 

AIR 1958 Raj 199 (201) (Pt B) (Pr 9) (DB). 

[Vol. 14.1 Fn.D. 40. 


8. Law in places to which T. P. Act 
is not extended. 

——S. 123-Execution oi gift deed before application 
, , P * ^°t to Gwalior State — S. 123 cannot be ap¬ 
plied. See Hindu Law. AIR 1955 NUC (Madh 
Bha) 199. 1 

S. 123 Custom in Golla community that upon 
remarriage of widow Jewels presented to her on her 
previous marriage by family of her late husband 
revert to his family-Gift is not absolute-Custom is 

n°««?m 0C c ed b £. S j 5 -Hindu Widow’s Remarriage Act 
(1856). See Hindu Widow’s Remarriage Act (1850). 
S. 5. AIR 1950 Mad 271. 

- S. 123—Applicability—Gift by Hindu at Maxwell 
Bazar, Imphal in 1935 - Transfer not effected by 
registered instrument — Validity. See Hindu Law 
Gift. AIR 1954 Manipur 22. 

—S. 123—Scope. 

Notification No 183 St. dated the 27th April 
1935, under S. 1 of the Transfer of Property Act, 

S- 123 was extended to all Municipal Committees of 

the runjab and thereafter in order to make a valid 
gift it was necessary that there was a written instru¬ 
ment signed by or on behalf of the donor and attested 

and re 8istered. 55 Puni L R 381 1 
AIR 1953 Punj 304 (304) (Pt A) (Pr 4) (DB). 

;— s ; 123 ”* Registered instrument — Evidence of 
transfer of possession—Hindu Law—Gift. 

Where the Transfer of Property Act is not in force 
and a gift is made by a registered - instrument, and 
there is nothing to show that the donor, in any wav 
repudiated the gift in his lifetime, the evidence wl 
quired to show that there was such transfer of dos 
session as would make the gift complete under the 
Hindu Law would not be much. ILR (1957) 7 r.i 

tWufX. 2481 A,R 1957 Rai 728 

SECTION 120 
SYNOPSIS 

(Transfer of Property Act (1882), S. 120.) 

1. Scope. 

2. Agreement for revocation. 

3. Paragraph 2 — Genera). 

4. “Save as aforesaid a gift cannot 

be revoked — Paragraph 3. 

1. Scope. 

S.120-Person transferring assets to woman 

<? iKw 0 wfm n r°* t b 0ir fort bcoming marriage — 

S. 10 (3) (a) (lii), Income-tax Act held not attracted 

19MSC587.“ AC ‘ (1922)l S - 10 < 3 » W Mi 
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is entitled to refund of amount of gift. ILR (I960) 
2 Andh Pra 560 : (19C0) 1 Andh W R 326 : AIR 1960 
Andh Pra 605 (610) (Pt C) (Pr 13) (DB). 

-S. 126 — Registration and operation of gift — 

Acceptance of the gift after execution of deed even 
though registration was postponed would make the 
gift irrevocable. See T. P. Act (1882), S. 123. AIR 
1954 Mad 215. 

-S. 126 — Condition against alienation in gift is 

void — Case does not fall under S. 120. See T. P. 
Act (1882), S. 10. AIR 1956 PudJ 255 

-S. 126 — Absolute gift with a defeasance clause 

—Effect of — Not repugnant to S. 120. See T. P. Act 
(1882), S. 28. AIR 1957 Trav-Co 167 (DB). 

-S. 126—Gift — Enjoyment of profits postponed 

till after death of donor — No right to revoke gilt 
unless there was express reservation in that behalf 
in the deed itself. 1951 Ker L T 479: AIR 1952 
Trav-Co 47 (50) (Pt C) (Pr 10) (DB). 

2. Agreement for revocation. 

■-Ss. 126, 31 and 123—Deed of gift and condition of 

revocation in separate documents — Effect. See T. P. 
Act (4 of 1882), S. 31. AIR 1951 All 599. 

-S. 126 — Donee agreeing to maintain donor till 

death — Donee failing to maintain as per agreement 
—Donor can revoke the gift. 1965 M P L j (Notes) 
59. 

-S. 126—Gift—Doiior reserving right of revocation 

— Such a clause is permissible. See Hindu Law— 
Religious Endowments—Alienation. AIR 1965 Orissa 
201 (DB). 

—S. 126—Revocability of Gift—Mistake of law. 

Under S. 120 T. P. Act, a mistake of law is not a 
ground justifying the revocation of a gift. ILR (1950) 
Cut 374 j AIR 1951 Orissa 132 (136) (Pt G) (Pr 10) 
(DB). 

-Ss. 126 and 11—Agreement for revocation. 

Where under a gift-deed the doing unequivocally 
and unconditionally transfers all his rights over cer¬ 
tain property to the donee with absolute powers to 
deal with the same from the date of gilt, a subse¬ 
quent clause in the deed to the effect that on the 
death of the donee the property shall not devolve 
on any of her heirs but will revert to the donor will 
be repugnant to the absolute estate created in favour 
of the aonee and to the legal incidents of such estate 
and as such theprovision will be ineffective and wholly 
void. Such a provision cannot be said to be an agree¬ 
ment for the suspension or revocation of the gift 
within the meaning of S. 120. 1952 Ker L T 686 j 
AIR 1953 Tray-Co 115 (116) (Prs 2, 3). 

3. Paragraph 2 — General. 

—S. 126 — Contract Act (1872), Ss. 10(1), (3) and 
19.A — Gift under mental distress — Cancellation of 
gift is valid. (1964) 2 Andh L T 405: AIR 1966 
Andh Pra 104 (105 to 107) (Prs 2, 5, 8). 

——S. 126 — Gift deed by old illiterate widow in 
favour of her only relation — Sufficient to raise 
presumption as to undue influence—Burden of proof 
is on CODee to prove that donor exercised indepen¬ 
dent will — Contract Act (1872), Ss. 10 and 19A. 
AIR 1951 Him Pra 54 (54, 55) (Pt A) (Prs 5, 0). 

-S. 126 — Voluntary gift by child to parent — 

Presumption of undue influence arises — Onus lies 
on donee not only to prove that donor was emanci¬ 
pated but also that he had acted independently. 
See Contract Act (1872), S. 10. AIR 1961 Mad 190 
(DB). 

—S. 126 — Mere mistake of law — :No ground for 
revocation of gift. ILR (1950) Cut 3/4 i AIR 19ol 
Orissa 132 (136) (Pt G) (Pr 10) (DB). 


—S. 126 - Setting aside gift deed on ground of 
undue intluence-(Contract Act (1872), S. 19-A), 

Where a gift is challenged on the ground of unduo 
influence, it is necessary for the donee to prove that 
the gift was the result of the free exercise of in¬ 
dependent will. The most obvious way to prove this 
is by establishing that the gift was made after the 
nature and effect of the transaction had been fully 
explained to the donor by some independent and 
qualified person so completely as to satisfy the Court 
that the donor was acting independently of any 
influence from the donee and with the full appre¬ 
ciation of what he was doing. 1949 T C L R 172, 
Foil. AIR 1954 Trav*Co 407 (417) (Pt A) (Pr 40) 
(DB). 

4, Save as aforesaid a gift cannot be 
revoked—Paragraph 3. 


*““*S. 126—Revocation of gift—Registration—Subse¬ 
quent sale-deed—Effect — (Registration Act (1908), 

S. 47). 

A completed gift which has been subsequently re- 
gistered cannot be revoked by a registered sale-deed 
executed after the gift but before its registration. 
1954 All W R (HC) i08 » A I R 1954 All 595 (597) 
(Pt B) (Prs 6, 8). 

—S. 126—Gift subject to condition that donee 
should maintain donor — Gift cannot be revoked for 
neglect to maintain donor. 1956 Andhra W R 632» 
AIR 1956 Andhra 195 (197) (Pt B) (Pr 9). 

S. 120—Unconditional gift in consideration of 
donee maintaining donor—Failure of consideration— 
Gift cannot be revoked. See Hindu Law—Gift. AIR 
1962 Him Pra 4. 


-S. 126—Gift of property to wife and children— 

Subsequent sale by settlor of some items of property 
absolutely to eldest son for conveniently discharging 
settlor’s debt and not in exercise of the power of 
revocation which settlor reserved to himself under 
gift deed. See Marumakkathayam Law — Gift. AIR 
1957 Ker 81 (DB). 

-S. 126-Deed of gift reciting that on failure of 

donee to maintain donor, be would have right to take 
back property—Donee held to have fulfilled condi¬ 
tion — Revocation of gift by donor not valid. 1969 
M P L J (Notes) 9. 

-Ss. 126,122-Gift subject to condition that donee 

should maintain donor — Gift cannot be revoked tor 
Failure of donee to maintain donor. AIR 1962 Orissa 
130 (131) (Pr 6). 

—S. 126-Conditions to be performed by donee 
provided for in gift deed after operative portion 
Conditions held pious wishes of donor but did not 

give him right to revoke on non-observance of these 

conditions. See Hindu Law — Gift. AIR 1955 N U 
fTrAv-Tnl 1046 (DB). 


—S. 126-Gift with a condition-Validity 

Where the operative portion ;of a deed of gift is 
ollowed by a direction that the donee should con- 
inue to be subservient to donor as she used to Mi i 
s only a pious wish of the donor and not a conditio 
ind the deed operates as a complete and lrrevocaoi 
rift. I L R (1953)‘Trav-Co 1121. AIR 1954 Trav-Co 
148 (351) (Pt C) (Pr 10). 


SECTION 127 

-S. 127-Gift - Gift of undivided share by a co¬ 
parcener in favour of his minor wife and motner 

burdened with obligation to pay maintenance to 

donor cannot be held to be void ab initio. See Hi 
Law-Gift. AIR 1957 Audh Pra 1012 (DB). 

-S. 127—Sole proprietor executing leases in favour 

of a minor son represented by mother as guardian 


1 
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before date of vesting — Leases are really gifts with 
obligation to pay rent—Not void. See Tenancy Laws 
—Madhya Pradesh Abolition of Proprietary Rights 
(Estates Mahals, Alienated Lands) Act (1 of 1851), 
S. 3(1). 1964 Jab L J 575. 

-S. 127—Gift followed by direction to donee to 

maintain donor—Effect of such direction. 

Where there is an out and out transfer by way of 
gift followed by a direction to the donee to maintain 
the donor the latter direction is only a pious wish 
and not a condition. It will not give any right to the 
donor to revoke the gift if the conditions are not 
observed. 2 T L J 105; 23 T L J 637, Rel. on. 1951 
Ker L Tim 479 i A I R 1952 TravCo 47 (49) (Pt B) 
(Pr7) (DB). 

SECTION 128 


same passed on to the universal donee. 1962 Raj 
LW 455. 

-S. 128 — Suit on hypothecation against father 

alone — Before suit property gifted in favour of sons 
—Sons held to be universal donees — Decree against 
father — Pending execution father dying — Creditor 
decree-holder cannot execute cecree against donee — 
Civil P. C. S. 52. 1951 Ker L Tim 453 : ILR (1951) 
TravCo 357 i A I R 1952 Trav-Co 23 (26, 27, 28) 
(Pt A) (Prs 12,13, 18) (DB). 

SECTION 129 

-S. 129 — Cift by a Muhammadan to a Hindu — 

Revocation of — Law applicable — Personal law of 
donor applies. See Letters Patent (All), Cl. 14. AIR 
1963 All 469. 


-S. 128—Gift not of whole property does not 

make a universal donee. 

Where under the deed of gift A gifted to B a 
l/54th share of the property and he remained owner 
of the 1/54th share that he had purchased, the fact 
that B got his name mutuated over the entire 1 /27th 
share would not make him a universal donee. AIR 
1954 All 770 (771) (Pt A) (Pr 4) (DB). 

-S. 128-Universal donee is a ‘legal representative’ 

of the deceased testator — Decree against the donor 
prior to his death—Decree holder can proceed against 
property in the hands of donee in execution of his 
decree — Fresh suit for establishing such right not 
necessary. See Civil P. C. (1908), S. 2(11). AIR 1964 
Mad 78. 


■-S. 129—Gift by a Muhammadan — Property sub¬ 

let to the usufructuary mortgage — Gift by deed is 
valid. See T.P. Act (1882), S. 123. AIR 1955 All 
255. 


• —S. 129—Oral gift by muslim lady—Subsequent 
document evidencing transaction executed as ekrar- 
nama — Test to decide whether amounts to deed of 
gift — Document held a gift deed liable to stamp 
duty and registration. See Registration Act (19081. 
S. 17. AIR 1962 Andh Pra 199 (FB). ' 


--- w.. % vjj i.iuuamuiauau—O. 1^0 ClOeS DOt 

apply—Registration is necessary il reduced to writiotr 
D e6 ^V^ Act (1882, ‘ S * 123 ‘ A[R 1955 N U C (Andh 

Jrra) ouU7. 


——S. 128-Universal donee — Widow owning stri- 
dhana property as well as limited interest in her hus¬ 
band s estate—Surrender by the widow of properties 
in favour of her daughter—Donor’s whole property is 
not transferred — Donee not liable for the debts of 
the donor. 1961 Mad W N 54 « (1962) I Mad L J 
224 : AIR 1961 Mad 291 (292) (Prs 4, 5, 6). 

*7T7 s - }28—“Valuable consideration” — Acceptance 
of liability by donee to discharge debt of donor and 
to maintain him for lifetime out of profits and income 
of property transferred, is not valuable considera. 
H°^7™ di i l ° n . °J 9uid pro quo is satisfied. AIR 1925 
Oudh 28; 30 Mad L J 415, Doubted, See Provincial 
Insolvency Act (1920), S. 53. AIR 1955 Pat 458 (DB). 

— S -128—Plaint basing liability of defendants as 
universal donee — It cannot be said that no plea 

?w e .u S * r 28, T ‘ ?’ A ? 1 was raised in Pleading and 
that therefore no liability can be fastened on defen- 

1962 Raj L W 455, ^ CiviI P ‘ C> (1908) ’ 0> 01 R ’ 2 * 

—S. 128-Act not in force in Marwar when gift 
took place—Principle of section applied. 

The principle which S. 128 enunciates saddles a 

S?i V n S £Vt° ,iee ^ th i‘ D obli 8 ali °u to pay the debts 
and liabilities of the donor to the extent of the pro- 

r « MV ® d by lh0 donee ’ Th,s doc fRne in essence 
appears to be an extension of the principle of the 

maxim Qui sensit commodum debet et sentire onus” 

ft.hSSiE’rF ,h ,° ad r'T °“8ht alsotVsuSer 

the burden. The rule embodied in S. 128 is not a rule 
of mere legal technicality but is based on canons of 
natural Justice, morality and public policy. 

The principle applies to gift which took place 

1| 6 W455 0 ACt WaS applied in Marwar * 1982^Raj 

s , eclioa fl PP lies to liabilities 
of R ropert y b ,y donor—Vendee paying con- 
SSSJT 00 ?' gifting away all his propel 
dnnnr Q Hf ntly 7 3 ale , set asld ® after gif t — Liability of 

date of thlf ai b f? Ck K he P on ? id ? ra tion arose before^he 
ff™ f w £ en be took the sale price regard¬ 

less of the fact when the sale was set aside and the 


”— J r* BU iou—tstaie uuty Act, 1953 (Central 
Act 3a of 1953) S. 9 —Gift by Mahomedan—Is com¬ 
plete on execution of instrument - Non-acceptance 
by donee -Does not render gift inoperative. 

That S. 130 of the T. P. Act, is a specific provision 
dealing with a transfer of an actionable claim, in¬ 
cluding a gift of an actionable claim, and it must 
prevad and override the provisions of the Mohame- 
dan Law. Under the section if the gift of an ac¬ 
tionable claim is effected by the execution of an 
instrumont m wrmn 8 signed by the transferor, su2h 
« S f ba beco ® e .complete and effectual upon 
°i SU r Ch ,DStrum * nt - The requirements 
?, edan La « w ? t s t0 lhe declaration, accept¬ 
ance and delivery of gifts are not necessary in the 

sTsS A 8 ° a ° *?! i0nabI . e c,aim eff ected under 

8. 130. An instrument in writing under S. 130 nppd 
not be, and is not required to be, in any particular 
form, and should not be construed in as strict a 
manner as a Court would do a deed of conveyance 
and so long as the intention of the donor to givJa ertft 
is made manifest in the instrument in writing it wmtIA 

a 

—-S. 129-Transfer of immoveable property in linn 

T ' p - Act cxsWate 

movable^property”registered—^eglstraHon^oari 
deceased, that oo delivery tookplaoeffv&oe AoE 
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(1872), Ss. 17, 18.19 and 101-104). See Mahomedan 
Law. A I R 1958 Mad 527. 

-S. 129—Gift-Delivery of possession—Donor and 

donee living jointly in house, the subject matter of 
donation — Donor need not remove himself from 
house in order that gift might be operative. See 
Mahomedan Law. AIR 1958 Mad 527. 

_S. 129 — Rule of Muhammadan Law — Muham¬ 
madan Law applies to gifts of Muhammadans in 
Bihar-Dengal, Agra and Assam Civil Courts Act (12 
of 1887), S. 37 (2) — Muslim Personal Law (Shariat) 
Application Act (1937), S. 2. AIR 1930 Rang 430 
(FB) and A I R 1937 Rang 240, Ref.; A I R 1929 Pat 
417- 14 Pat L T 599; ILR 15 Cal 684 and A I R 1927 
p C 22, Rel. on. AIR 1963 Pat 229 (232) (Pt C) 
(Pr 11) (DB). 

_S. 129 — Exemption of Muhammadan gifts from 

certain provisions of Act — Not hit by Art. 14 of the 
Constitution. See Constitution of India, Art. 14. A I R 
1963 Pat 229 (DB). 

,_S. 129—Transfer of property by a Muhammadan 
in lieu of dower — Stamp duty and registration is 
necessary. See Registration Act (1908), S. 17 (1). 
ILR (I960) Raj 1470. 

SECTION 130 
See also T. P. Act (1882), S. 3 

SYNOPSIS 

(Transfer of Property Act (1882), S. 130.) 

1. Scope. 

2. “Transfer”. 

3. Assignment of rents and profits. 

4. Assignment of part of debt. 

5. Transfer by operation of law. 

6. Form of assignment. 

7. No particular words are necessary to constitute 

assignment. 

8 . Registration not necessary. 

o’ Agreement between debtor and creditor that 
‘ j e b t s would be paid from a fund in the hands 
of third person, if assignment. 

10. Completeness of transfer and notice to debtor. 
11* Transfer of mortgage debt. 

12' All rights and remedies of the transferor shall 
rest in the transferee. 

13. Sub section (2). 

14. Exception. ^ Scope> 

m _ C 130 - Debt arising in foreign country - Is 

• and actionable claim - It has no location 

property iiy under ar bit rar y rules-Determina- 

excep , jj a biHty raises complex questions of 

ti0 . n ° f SoaHonal law - Two distinct lines of 
Kounht 0 Lex situs and (ii) proper law of contract. 
A h nnHcability of lex situs and (ii) proper law of con- 
dismilsed. See Constitution of India, Art. 51. 

AIR 1955 S C 390 ’ 

S> 13 Vi! a d ch“se t intVnVnd hVabVand 

assignabl7 See TL P.^Act (1882), S. 3. AIR 1955 S C 

376 cV'ito 3 and 6 - Assignment of debt as part of 
^o£ t. r of 

a c ^ D A b '. e Ri964lil 15 aeUPt B> & U 

- Right to purchase shares or an option 
—7 s * , occitrnahle and can be attached. See Civil 
P C° (l° 908 ) S eo‘(l). 09 Cal W N 815 r A I R I960 
Ca\ 134. 


property 

Assignabl 


S. 130 — Principles relating to equitable assign¬ 
ments stated. SeeT, P. Act (1882), S. 0. AIR 1964 
Cal 470 (DB). 

-S. 130—Assignments debt—Proper law—Assign¬ 
ment of claim due under life insurance policy— 
Validity of — Held, was determined by Indian law in 
this case—T. P. Act (1882), S. 130. See Constitution 
of India, Art. 51. AIR 1964 Cal 141. 

-S. 130 — Mahomedan Law — Applicability of 

S. 130 — Gift of actionable claim, created by instru- 
ment in writing — Proof of acceptance by donee is 
not necessary — Mahomedan Law—Gift. A I R 1938 
Pat 527 and AIR 1917 Mad 20, Foil. (1984) 5 Guj 
L R 621 s (1984) 53 I T R (E D) 51 j I L R (1964) 
Guj 452. 

-S. 130—Scope—Right to enforce reserve liability 

of shareholder—If actionable claim — Transfer of, by 
way of English mortgage — Rights of transferee dis¬ 
cussed — (Companies Act (1913); S. 186). AIR 1955 
S C 004, Rel. on. AIR 1958 Mad 34 (39, 40) (Pt B) 
(Prs 19, 22, 25). 

—S. 130 — Conditional assignment of policy — 
Validity and effect of — (Insurance Act (1938), 

S. 38 (7)). 

Before the enactment of S. 38, Insurance Act, 
transfer of a life insurance policy constituting as it 
did, an actionable claim was governed by S. 130, 

T. P. Act. 

The effect of an assignment is, it operates to com¬ 
pletely divest the assignor of any right under it, and 
the effect of the condilion is only to make the assign¬ 
ment inoperative upon the subsequent happening of 
either of the two contingencies. (1955) 25 ComCai 
(Ins) 7 i A I R 1955 Mad 459 (460) (Pt A) (Pr4). 

-S. 130 — Scope — Assignment of document and 

negotiability of instrument compared — Negotiable 
Instruments Act S. 14. 

Per Hidayatullah, C. J. - An assignment creates 
rights ‘in rem’ destroys the rights of stoppage in 
transitu’ and the assignee of the document ot title to 
goods becomes an owner of the goods and can even 
give a better title than he possesses. But though a 
holder in due course can give a discharge, he canmot 
give a better title than he himself possesses. The 
negotiability by assignment as such is different but 
is a kind of negotiability nevertheless. 19a6 Nag L J 
791 : 1956 MPLJ 215 i A I R 1957 Nag 31 (41) 
(Pt C) (Pr 67) (DB). 

-S. 130 ( 2 )—‘Proceedings’—Meaning of — Would 

include proceeding in execution or a proceeding tor 
payment of decretal money after deposit in Court. 

AIR 1951 Pat 415, Rel. on. 1962! B L JR 813: 
AIR 1963 Pat 30 (33) (Pt B) (Pr 6) (DB). 

-S. 130-Assignment of decretal debt by Mahome- 

i, n __ c no nnDlies — Oral gift not valid, ly®* 
B £ Tr 813 : AIR1963 Pat 30 (33) (Pt C) (Pra 5, 0) 

[ _L ion and 3 —Actionable claim “ D* c g , 1 la !A!? 

r88 C 2)!l P i C AIR195i % 415 

Pay order. 

The consequences of a pay order and an assign¬ 
ment of an actionable claim (debt) are not s* 
law. in the case of pay order the * °' inues 

party on whom the pay order i g no t 
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drawer but an assignment does not. 1962 Kaj L W 
588: IL R (1962) 12 Raj 925. 

2. “Transfer”. 

—S. 130 — Plaintiff held manager of property and 
not assignee of rent — He cannot sue for arrears of 
rent after he ceases to be manager. AIR 1955 N U C 
(Ajmer) 4723. 

-S. 130—Transfer’—Contractor giving sole power- 

of-attorney in favour of bank advancing him money 
on overdrafts — All rights to receive payment of any 
bill surrendered—Effect—No transfer of actionable 
claim. AIR 1951 Assam 50, Disting. AIR 1958 
Assam 22 (23, 24) (Pt A) (Pr 6) (DB). 

-S. 130 — ‘Transfer’ — Mere conferment of power 

to withdraw amount — Would not amount to trans¬ 
ferring interest in that amount. 49 Cal W N 494 and 
AIR 1951 Assam 50, Disting. 1958 Nag L J 279 : 
60 Bom L R 1012. 

-—S. 130—Appointment of receiver to collect debts 
does not operate as an assignment of the debts. See 
Civil P. C. (1908), S. 20. AIR 1955 Mad 526 (DB). 

3. Assignment of rents and profits. 

—S. 130 — Actionable claim — Debts — Arrears of 
rent are assignable. See Houses and Rents — W. B. 
Premises Tenancy Act (12 of 1950), S. 17. AIR 1960 
Ctl 378 (DB), 

4. Assignment of part of debt. 

130—Transfer of a part of an actionable claim 
is permissible. (1964) 5 Guj L R 621 1 (1904) 53 
I T R (E D) 51:1 L R (1984) Guj 452. 

"“7S. 130—Gift of actionable claim by Mahommadan 
to ms son—No acceptance by son — Requirements of 
Muhammadan Law as to acceptance and delivery not 
necessary— Transfer of part of actionable claim is 

^'i 18821 ' s - 129 - < 196 *> 5 Guj L R 
H 1 * <1 ®* 4 > « I x R (E D) 511 (1965) 1 IT] 751 
(Guj): I L R (1964) Guj 452. 

5. Transfer by operation of law. 

X ?° ~, Transfer of property in promissory 
note—Modes of — Act not exhaustive — Transfer of 
L r S n ?£ ia P atti «°“-Transfer is by operation of law 
a. 130, T. P. Act not applicable — Holder can sue 

assignment or endorsement. See 

M«d 518 (FB) fUm6ntS ACt (188l) ‘ S# 8 * A 1 R 1961 

6. Form of assignment. 

TranclA 13 ? “S 3 3 to Proceeds of business— 

lHS f ? of-Form of instrument. See T. P. Act (4 of 
1082), S. 3. AI R 1951 Assam 56 (DB). 

77i7?vi 30 “7 Instrument in writing under—No parti- 
thidfinilS k.^Mssary-So long as the intention of 

menHn JriH u glft manifest in an instru- 

Rnm ri J jtwould be sufficient. A I R 1932 
2°“ 4 £ 6 and AIR 1933 Mad 230, Foil. (1984)5 

Guj hj. 82 ‘ H964) 59 1T »(E D) 51,1L K (1964) 

faTe S Qul?eV Tra * nsf , erof adebt «“ No PttHeuUr form 

A«/« qUired .™.rA s ? ! 2 nment of Promissory note bv 
t™icf Sem °* transferee depend on what is 

Msmd whethar the debt or merely the Tnst u 

(Tsi&T 8 L 1 512 ' A1 « 1989 Mad ,r 5 U 0- 

—-S. 130-Assignment how effectuated. 

form rfSEg? 0 ?* an actionable claim must con- 
° Uy 10 , the Provisions of S. 130. And to 
?? ““tenment there must be words of 
transfer in the instrument. 20 Cut L T 182 : (1954) 


24 Com Cas (Ins) 59 » IL R (1953) Cut 830 s A I R 
1954 Orissa 44 (48) (Pt E) (Pr 15) (DB). 

-S. 130 — Widow — Reversioner — Dayabhaga 

School — Right of reversioner to enforce actionable 
claim created by widow. See Hindu Law — Widow. 
A I R 1954 Pat 32. 

7. No particular words are necessary to 
constitute assignment. 

~ —Ss. 130 & 137 — Endorsement by one of payees 
of pronote in favour of the other — Endorsement in¬ 
valid -But creditor has right to decree on alternative 
remedy — Section 137, T. P. Act, held no bar. See 
Negotiable Instruments Act (1881), S. 51. AIR 1960 
Andh Pra 174. 

——S. 130 — Transfer of promissory note otherwise 
than by indorsement of suit by assignee of promis¬ 
sory note is maintainable. See Negotiable Instru¬ 
ments Act (1881), S. 40. AIR 1956 Andhra 9. 

[Overruled on another point in AIR 1904 SC 1520.] 

-S. 130 — Assignment of actionable claim — No 

particular form necessary—Notice to debtor-Subse¬ 
quent payment to original creditor not binding on 
assignee. (1961) 31 Comp Cas 91, AIR 1960 Assam 
191(194) (Pt A) (Pr 7) (DB). 

——Ss. 130,137, 132 — Railway Receipt—Negotiabi- 
{jty c betters in Ss. 130 and 132 do not apply— 
Benefit under can be assigned by endorsement sim- 

Cal399~ Se0 T * P ’ Act (4 °* 1882) * S * 137 ‘ AIR 1963 

(30—Transfer of railway receipt in respect of 

insured goods to insurance company—Transfer is 

§°? d j X al * d a ™ <enforceable. Suit No. 1020 of 1954, 

^qro F . olL 63 Cal WN 806 i AIR 

1959 Cal 563 (564) (Pt A) (Pr 0). 

—S. 13°.- Goods consigned to self under Railway 
Receipt— Railway Receipt endorsed in favour of 

another-Endorsee not entitled to sue Railway mere- 
nsom ? f r " See Sway’s Act 

L B S#, Am 1966 (DB)! 928 =' 1964 ) 5 

s * and 134 - Banking Company - Winding 

S 45 D Cd T SUOr - a ? ank P referred under 
Banking Companies Act, 1949 — Depositor 

Angola rig j 1 °1 s o et * off under s - 529 * Companies 

192V?n 0 rMnpJ ilh f S i 49, Insolvency Act, 

iy20 in respect of loan obtained by him from banlc 

h^wKi^S 0 *if—Transaction evidence by documents 

6£»£as«.Tr ssLiistfi 
SBge&'sawfiW- « 

lect hill* Hi,71 S? nk h ° Iding Power of attorney to col- 
also endorsed on bill in question—Money due re 

p. c. (Soft xngjfc M X .dh U p«I32 e (DB). VU 
.?• J30—Assignment of fixed deposit receiDt — 

«6^n«(P t T, 6 (P^ ) W N 5871 - 
^V 3 c ! m lat- y At d T eq 'u 0 e ! ! Ud or aa d t l eb, rJl i “* 

equitable assignment - A t-Th J? amounts to 

S® fts-awSnap c ® ii » 
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Per Thambe, J.—Agreeing with Hidayatullah, C. J„ 
Kaushalendra Rao J , Contra. — An unqualified en¬ 
dorsement on a railway receipt has the effect of not 
only transferring to the endorsee the property in the 
goods covered by the railway receipt but also of 
transferring to him the right and benefit of the con¬ 
tract of cairiage evidenced by the railway receipt. 
He has, therefore, a right to maintain an action to 
enforce its performance in his own name, or to sue to 
recover damages occasioned by failure to perform the 
contract. AIR 1947 Bom 109 aud AIR 1923 Rang 1 
and A I R 1929 Lah 590 and A I R 1954 All 747 and 
AIR 1955 N U C (Bom) 2049, Dissented from. 1956 
Nag LJ 791 i 1956 M PLJ 215: AIR 1957 Nag 31 
(39, 42, 46) (Pt G) (Prs 50, 70, 103) (DB). 

-S. 130—Partition—Pronote falling to share of one 

member — Suit on original debt or promissory note 
maintainable — Endorsement or assignment of pro. 
note not necessary — Negotiable Instruments Act 
(18S1), S. 8 or Transfer of Property Act (1882), 
S. 130 no bar—See Hindu Law—Partition. AIR 1901 
Orissa 152. 

——S. 130 — Decree assigned to third person—Ap- 
plication by latter to Court for payment of decretal 
amount to him—Application not strictly governed by 
0.21, R. 10, Civil P. C.—Even without such applica¬ 
tion. Court could direct payment to assignee. See 
Land Acquisition Act (1894), S. 20. AIR 1963 Pat 
30 (DB). 

—S. 130—Scope — Chose in action—Elements of 
valid assignment—(Contract Act (1872), S. 37.) 

An assignment in a law is an act by which one 
person transfers to another or causes to vest in 
another his right or title to something before the 
object of the transfer has become property in posses¬ 
sion of the assignor. It is the transfer or setting over 
the right to fruits of cause of action from one person 
to another. 

A valid and enforceable contract of assignment 
comes into being when it is executed by parties 
possessing legal capacity to contract, when it is 
supported by consideration, when it is not contrary 
to law or to public policy, when it is not tainted witn 
fraud or illegality and when it is not the result of an 
agreement between the assignor and the assignee that 
they shall divide the property sued for between them 
in consideration of the assignee carrying on the suit 
in his own name and possibly a'so at his own ex¬ 
pense. A person who wishes to obtain a decree on 
the basis of a deed of assignment must allege and 
prove a valid assignment in order to show that he 
had a cause of action. 

Held, on the evidenceon record, that the assignment 
was champertous and not supported by any con¬ 
sideration. 59 Punj L R 361 : IL R (1957) Punj 
1555 : AIR 1958 Punj 52 (53) (Pt A) (Pr 3). 

—S. 130 — Assignment of joint promissory note in 
partition — Instrument in writing not necessary — 
Partition not a transfer as contemplated by T. P. Act. 
See T. P. Act (1882), S. 2. ILR (1963) 13 Raj 963. 

8 . Registration not necessary. 

-Ss. 130, 122 — Unilateral document — Registra- 

tion—(1955) 28 I T R 528 (Mad), Not foil. 

Unilateral document in the nature of a gift where 
the settlor purported to bind himself to do certain 
things which were in the nature of voluntary cove¬ 
nants, whether regarded as a gift or transfer ot an 
actionable claim, does not require registration to make 
it valid. See T. P. Act (4 of 1882), S. 122. AIR 1959 
Cal 434 (DB). 

--Ss. 130 and 123-Gift of money not in possession 

of donor but deposited with third party—Amounts to 
transfer of actionable claim — Registration of instru¬ 


ment not necessary. AIR 1945 All 409, Foil. 1983 
Raj L W 45 : ILR (1963) 13 Raj 465. 


9. Agreement between debtor and creditor that 
debts would be paid from a fund in 
the hands of third person, 
if assignment. 

-S. 130—Agreement by plaintiff to advance funds 

to defendant ior purchase of stamps — Stamp papers 
kept with plaintiff as security for advances—Amounts 
realised by sale to be handed to plaintiff towards 
payment of the advances — Nature of agreement—It 
amounts to an equitable assignment — Attachment of 
stamps in execution of a decree agiinst defendant by 
another — Permissibility — Plaintiff has right to get 
preferential payment from sale proceeds. (1965) 2 
Andh W R 160 : A I R 1965 Andh Pra 410 (412 to 
414 (Prs 8, 10, 13, 16, 17, 19). 

-S. 130 — Insurance — Life policy — Postal life 

Insurance policy — Assignment in favour of sons — 
Later surrender of policy made by Insurant to obtain 
surrender value himself — Request for surrender of 
policy after assignment refused — Policy reassigned 
in favour of assured and insurance authorities re¬ 
quested 'action may kindly be taken in the matter’. 

Held, that assuming S. 130, T. P. Act, was appli¬ 
cable, there was no valid surrender. The first letter 
surrendering the policy had no validity. The second 
letter too sent after the reassignment did not have 
that effect. It followed that the heirs of L were 
entitled to the policy amount and not only to the 
surrender value. Appeal No. 340 of 1953, dated 
3-3-1958 (Andh Pra), Affirmed. AIR 1961 Andh Pra 
67 (70) (Prs 14. 16, 17) (DB). 


—S. 130—Bank advancing money to Government 
mtractor for contract wtrk — Powerof-attorney 
ithorising Bank to demand and receive payment of 
11s for works done and deposit samein loan account 
contractor. 

Power of attorney did not go to show that any 
large was created agiinst that money or there was 
en any lien except that the Bank had a right to 
illect the money and hold the same for the debtor s 
inefit. AIR 1958 Assam 22 and AIR 1954 Assam 23, 
;1. on; AIR 1931 All 62 and AIR 1920 Nag 200, 
isting. A I R 1959 Assam 167 (169) (Pra 8, 9) (DB). 

—S. 130 — Power of attorney authorising Bank to 
illect bills due to a contractor from military °“^f rs 
Operation as assignment of debt—Notice to debtor 
(Contract Act (1872), S. 188)-(Powers of Attorney 
ct (1882), S. 2). 

A, a bank, started an overdraft account in B’s name 
order to finance B in carrying out certain 
mtracts. B executed a power of attorney in A 
vour, authorising A to collect all bills and t° re ^ el Y 
1 payments in respect of the contract. A copy or t 
jwer of attorney was sent to and was duly non 

pthe military authorities. On finding that cer 

nount due under a bill on which B had obtai , 
^erdraft facility, was paid directly to B, in spite ot 
ie repeated demand for it by A, A sued both 

ie Union of India claiming that a charge was created 

ith respect to the bills under S. 130, in favour 
le holder of the power of attorney who became an 
.signee and the Government, as a debtor was bouna 
, pay to A, the assignee, alter the express notice. 

Held, (l) that the authority to collect the bills di 
)t ipso facto signify that the power to collect those 

11s no longer remained with B. 

(2) that the power of attorney was not irrevocable, 

(3) that no charge was created or assignment “ia ® 
.favour of the bank and there was therefore no 
gal obligation on the part of the “^tary authorities 
r the Government to pay up the sum covered by the 
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bill. TLR (1953) 5 Assam 115 : AIR 1954 Assam 23 
(25, 26) (Pt A) (Prs 7, 9, 13) (DB). 

—S. 130-Pay order and assignment—Distinction — 
Endorsement on bill that third-person will realise 
debt—Instrument held was assignment and not pay 
order — Deed — Construction — Stamp Act (1899), 
Ss. 2 (2), (3>t 40 (l) (b), Sch. I, Art. 1. 60 Cal W N 
483 ; AIR 1962 Cal 654 (656) (Pr:5) (DB). 

—S. 130—Equitable assignment by debtor to credi¬ 
tor of debt due from third party. 

There must be some communication between the 
debtor and the creditor from which intention of 
parties would be deemed in equity to be a transaction 
under which debtor assigns his right to recover debt 
to the creditor. 1950 KLX 509. 

——S. 130 — Assignment of liability—Third person 
undertaking to pay amount due under promissory 
note and executing fresh promissory note in favour 
of same creditor—Such person is assignee of original 
debtor—(Contract Act (1872), S. 02) See Debt Laws 
—Madras Agriculturists Relief Act (4 of 1938), S. 8, 
Explanation III. AIR 1956 Mad 364 (DB). 


10. Completeness of transfer and notice 
to debtor. 


—S. 130—Notice to debtor—Necessity. 

Under S. 130, mere execution of the deed of transfer 
by itself does not prohibit the debtor from dealing 
with the debt unless it is proved that he had notice of 
assignment in accordance with the provisions of 
S. 131 of the Transfer of Property Act. Although the 
debtor is no party to the transfer, S. 130 provides an 
exception and is to be strictly complied with. AIR 
1958 Assam 22 (25) (Pt B) (Pr 12) (DB). 

—-Ss. 130, 131—Assignment of debt by heirs of 
deceased creditor — Succession certificate by heirs 
after notice to debtor—Succession Act (1925), S.381. 

Where after an assignment of a debt by the heirs of 
the deceased creditor and notice of assignment by the 
assignee to the debtor the assignors obtain succession 
certificate and recover the debt from the debtor by 
virtue of the certificate, the debtor obtains a valid 
discharge of the debt. AIR 1950 Kutch 49 (l) (49) 


——S. 130 — Assignment of fixed deposit receipt — 
Notice to Bank not necessary — Banker has no right 
of set off against assigoee—Contract Act, S. 171. 

Under S. 130 of the Transfer of Property Act title 
passes to and vests in the assignee or transferee on 
the execution of the transfer deed and no further 
action on his part such as sending a notice to the 
debtor as under the English law, is necessary to com¬ 
plete his title. AIR 1935 Mad 1003; 09 M L J 803, 
®“*/ l9 58 Mad W N 537 i A I R 1950 Mad 570 
(573,574) (Pt C) (Prs 19, 20, 22). 

——S. 130—Assignment of actionable claim—Notice 
ot assignment to debtor not given—Effect. 

The giving of notice of assignment of actionable 
claim to the debtor is not essential to effectuate an 
assignment, but where no such notice is given, the 
debtor cannot be expected to attorn to the assignee, 
AUt. t n *8norance of the assignment, he pays the 
aabt to the assignor, the assignee can have no remedy 

S'Raj*925 8 debl0r ‘ 1982 Rij L w 588 * I L R (1902) 

—•Si. 130, 131 — Notice of transfer of actionable 
claim. 

Delivery of a oopy of the plaint in the suit for the 
recovery of the debt by the transferee along with 
the summons served on the debtor cannot be deemed 

Aoj lrans * er of the debt. 1950 Rai L W 

284 i AIR 1951 Raj 74 (70) (Pt B) (Pr 11) (DB). 


-S. 130—Completeness of transfer. 

The words “shall be complete and effectual upon 
the execution of such instrument" mean that it takes 
effect from the execution of the instrument irrespec¬ 
tive of the notice to the debtor so far as the trans¬ 
feror and the transferee are concerned. It does not 
mean that the assignment once having been executed 
cannot be challenged on grounds, including want of 
consideration, on which any other contract can be 
impeached. 1950 Raj L W 284: AIR 1951 Raj* 74 (77) 
(Pt E) (Pr 20) (DB). 

11. Transfer of mortgage debt. 

-Ss. 120 and 134—Bond in trust for subscribers 

of Chitty for proper conduct — Deposit with bank as 
security — It is morlgage-debt under S. 134. See 
Travancore Chitties Act (20 of 1120), S. 17 (1). 1963 
Ker LT 611. 

-S. 130—Sale of equity of redemption—Principle 

of caveat emptor—Applicability. 

Where a sale deed expressly provides for indemnity 
in case thevendee’s title is affected on account of any 
undisclosed encumbrances, no heed to the argument 
based on the doctrine of caveat emptor can be paid. 
I L R (1955) T C 220 : A I R 1956 Trav Co 80 (83) 
(Pt B) (Pr 5) (DB). 


12. “All rights and remedies of the 
transferor shall vest in the 
transferee.” 


—Ss. 130, 3 and 6 — Assignment of rights under 
contract. 

In order that an assignment should be effective all 
the interest of the assignor under the contract must 
be transferred and conveyed to the assignee. The 
only question that the Court has to consider with 
regard to assignments is whether if the debtor paid 
the assignee, he would get a complete and proper dis¬ 
charge. 

A’s contract with B, as sole proprietor of A and 
sons—Assignment of benefits under the contract by A 
to C does not affect B’s liability to pay A and in law 
to pay his assignee C-B cannot plead against C’s 
claim on the grouad that since the assignment was 
made by A as Karla the other co parceners of the 
joint family may make claim against him contending 
that the assignment was not made for the benefit or 
legal necessity of the family, and that therefore, he 
apprehended that by paying the assignee he could 
not get a complete discharge — The apprehension is 
baseless because the co-parceners having no privity 
of contract with him could not sue B under the con¬ 
tract. 55 Bom L R 901: ILR (1954) Bom 424 : (1954) 
25 I T R 207 : AIR 1954 Bom 167 (170) (Pt B) (Pr 7) 
(DB). 

-—S. 130 — Creditor — Transfer of debt owed by 
Company—Transferee and not transferor is creditor 
of Company. See Companies Act (1950), S. 439 (2). 
AIR 1965 Ker 241. 


•S. 130—Applicability — All assets and liabilities 
transferred under agreement — Pronote in favour of 
transferor not duly endorsed to transferee — Title 

S asses to transferee and he is entitled to the amount 
ue under the pronote. See Negotiable Instruments 
Act (1881), S. 51. AIR 1954 Mad 820. 

——S. 130 — Assignment of railway receipt — 
Effect of* 


There is no particular mode of assignment pres¬ 
cribed by the statute. The rights and benefits arising 
out of a contract of carriage ot goods can be trans¬ 
ferred in any manner. The only thing to be consi- 
dered is whether the’intention of the transferor to 
transfer the rights is made clear by the mode adopted. 
An unqualified endorsement on a railway receipt by 
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the consignee to the effect that the goods consigned 
should be delivered to the endorsee indicates such 
an intention. 1956 Nag L J 791 : 1950 M P L J 2151 
AIR 1957 Nag 31 (45) (Pt F) (Pr 97) (DB). 

-Ss. 130, 134—Assignment of actionable claim — 

Effect. 

The very moment a transfer of actionable claim 
has taken place by the execution of an instrument of 
transfer, the rights and remedies of the transferor 
become vested in the transferee, and then the trans¬ 
feror, as it were, gets out of the picture and it is the 
transferee who takes his place and then is competent 
to sue the third party in his own name without 
making the transferor a party thereto. But the 
assignee takes the actionable claim subject to all the 
liabilities and equities to which the transferor was 
subject in respect of it at the date of the transfer. 
The plea of his being a bona fide transferee without 
notice cannot avail him. 1962 R L W 588 : 1LR 
(1962) 12 Raj 925. 

—Ss. 130,3, 6—Assignment of rights under contract 
— Contract to deliver goods — Damages specified in 
case*of breach — Breach—Suit by assignee to recover 
earnest money and damages—Maintainability—(Con¬ 
tract Act (1872), S. 74). See T. P. Act (4 of 1882), 
S. 3. AIR 1952 Raj 187 (DB). 

IS* Sub-s. (2). 

—S. 130 (2)—Actionable claim, what is—Hypothe¬ 
cation bond of standing crops — Transfer of rights 
under such bond—Suit by transferee to recover debt 
held not maintainable. See T. P. Act (1882), S. 3. 
AIR 1963 Assam 11 (DB). 

14. Exception. 

—Ss. 130, 132—Applicability — Hypothecation of 
life insurance policy with a stipulation that mort¬ 
gagor should pay the premiums—Mortgagee is not 
bound to pay premiums — Ss. 130 and 132 do not 
apply. I L R (1901) 1 Andh Pra 89 » AIR 1961 Andh 
Pra 183 (190) (Pt F) (Pr 66a) (DB). 

SECTION 130-A 

•-Ss. 130-A (0) (e), 92—Motor insurance—Assured 

assigning all his rights to insurer — Insurer can sue 
third party in his own name not because he is subro¬ 
gated to rights of assured but because of express 
assignment of all rights by assured. See T. P. Act 
(4 of 1882), S. 0 (e). AIR 1965 Mad 159. 

SECTION 131 

-Ss. 131, 130 — Assignment of debt by heirs of 

deceased creditor — Succession certificate by heirs 
after notice to debtor—Recovery of debt from debtor 
—Discharge of debt is valid—Succession Act (1925), 
S. 381. SeeT. P. Act (4 of 1882), S. 130. A I R 1950 
Kutch 49 (1). 

-S. 131 — Endorsement of refusal by Postman — 

Evidence Act (1872), S. 114. 

If au endorsement purports to be of an officer of 
the Post Office that the addressee had refused to 
receive the document, it can be presumed that the 
document was tendered & refused. Such presumption 
can be rebutted, and in proper cases only by a denial 
by the addressee. 1950 Raj L W 284 i AIR 1951 Raj 
74 (75) (Pt A) (Pr 10) (DB). 

-Ss. 131 and 130 — Service of summons in a suit 

together with a copy of the plaint—Is not a notice of 
transfer of debt. 1950 Raj L W 284 i AIR 1951 Raj 
74 (76) (Pt B) (Pr 11) (DB). 

-S. 131—Notice by transferee—Validity. 

The notice of transfer is to be given by the trans- 
feror and if given by the transferee it should be 
alleged or shown that the transferor had refused to 


sign the notice although that circumstance need not 
be mentioned in the notice. 1950 Raj L W 284 : AIR 
1951 Raj 74 (76) (Pt C) (Pr 12) (DB). 

SECTION 132 

— Ss. 132, 130 — Hypothecation of life insurance 
policy with a stipulation that mortgagor should pay 
the premiums — Mortgagee is not bound to pay pre¬ 
miums—Ss. 130 and 132 do not apply. See T. P. Act 
(4 of 1882), S. 130. AIR 1901 Andh Pra 183 (DB). 

-Ss. 132,137,130—Railway Receipt—Negotiability 

—Fetters in Ss. 130 and 132 do not apply—Benefit can 
be assigned by endorsement simpliciter. See T. P. 
Act (4 of 1882), S. 137. A I R 1903 Cil 399. 

—S. 132—Assignment of debt—Inactivity of debtor 
—Estoppel-(Evidence Act (1872), S. 115.) 

Where a debtor on receiving notice of the assign¬ 
ment of the debt, sses that the assignee is deceived 
and yet stands by and allows him to be defrauded, he 
will not be allowed to set up an equity which he 
has against the assignor. (1852) 3 H L C 702, Rel. on, 
1950 Mad W N 537 : A I R 1950 Mad 570 (574) 
(Pt D) (Pr 23). 

-S. 132—Railway receipt having series of endorse¬ 
ments—Last endorsee can bring .suit against railway. 
See T. P. Act (1882), S. 137. AIR 1957 Nag 31 (DB). 

-S. 132—Sale of equity of redemption—Title in 

property lost before sale—Failure of consideration — 
Right enforceable against assignee that could be avail¬ 
able agiinst assignor. See Contract Act (1872), S. 25. 
AIR 1950 Tray-Co 80 (DB). 

# —S. 132—Effect of attachment of debt. See Civil 
P. C. (1908) S. 04. AIR 1954 Trav-Co 243 (FB). 

SCETION 134 

-S. 134 — Bond in trust for subscribers of chitty 

for proper conduct — Deposit with Bank as security 
—It is mortgJge debt under S. 134. See Travancore 
Chitties Act (1120), S. 17 (l). 1968 Ker L T 611. 

——S. 134—Partition — Debt secured on mortgage is 
partible — Hence a Hindu widow is entitled to a 
share in mortgage debt — Hindu Women’s Rights to 
Property Act (1937) (before its amendment by Madras 
Act 20 of 1947), Ss. 1, 3. See Hindu Law-Partition. 
AIR 1951 Mad 809. 

-Ss. 134,130 — Assignment of actionable claim— 

Effect — Assignee takes subject to all liabilities and 
equities of transferor. See T. P. Act (1882), S. 131A 
1902 Raj L W 588. 


SECTION 135. A 

—S. 135. A (3)—Contract Act (1872), S. 41-Carri- 
ige of goods by sea—Partial loss—Claim of consignee 
atisfied by Insurance Company—Rights of insurers 
>s subrogee — Suit for damages against carriers by 
:onsignee—Held not maintainable. 

Sub-section (3) of S.-135-A deals with partial loss of 
mods In transit by sea and when the Insurance Co>m- 
iany makes a full payment ofithe claim made by tne 
consignee in respect of such loss, the Insurance Lom- 
>any, as insurer is subrogated to all the rights ana 
emedies of the consignee as from the time or tne 
jasualty. But the insurer cannot maintain an action 
n ‘his own name although there is subrogation or 
he claims of the insured unless there is an assignment 
>f the claim by the insured in favour of the insurer. 
V I R 1957 Cal 190, Rel. on. Further, the consignee 
if ter having received the compensation tor tne loss 
rom the insurers cannot again sue the carrier tor 
ecovery of damages for the loss of 
VIR 1963 S C 250 Rel. od. AIR 1964 Cal 362 (304, 

165; (Pt B) (Prs 14,17, 20). 
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—S. 135-A—“Policy ;of Marine Insurance”—Insur¬ 
ance Act (1938), S. 2 (13.A). 

Where the Insurance Company undertook to 
carry the goods to the places of destination by 
railway, motor and lorry, etc., covering various risks 
including non-delivery. 

Held, that the Company intended to do marine 
insurance business and the policies were marine 
insurance policies and they must be governed by the 
provisions of S. 135-A. (1958) 1 Cal L J 58 : 62 Cal 
W N 539 1 (1958)28 Com Cas (Ins) 43. 


SECTION 137 

• —S. 137—Railway receipt is a document of title. 
See Income-tax Act (1922), S. 4 (1) (a), AIR 1961 S C 
426. 

—■S. 137—Railway receipt is mercantile document 
of title of goods — It is possible to transfer title in 
goods by mere endorsement—Shortage in delivery of 
goods sent by Railway—Suit for value by endorsee of' 
Railway receipt not maintainable. See Contract Act 
(1872), S. 101. AIR 1954 All 747 (DB). 

[Overruled in AIR 1950 All 338.] 


S. 135-A (1)—Applicability* 

Sub-section (1) of S. 135-A confers an independent 
right of suit on the assignee of a marine insurance 
policy. 

Where all that was transferred under the letter was 
the right, title and interest in such of the goods as 
had not been delivered by the railways concerned, 
there was no assignment of the interest of the insured 
in the policies in question and the petitioner was not 
entitled to come under sub-s. (1) of S. 135-A. (1958) 1 
Cal L J 58 i 62 Cal W N 539 i (1958) 28 Com Cas 
(Ins) 43. 

-“S. 135-A (2) and (4) — Scope of — Suit in name 
of insurer—Maintainability. 

If an insurer is subrogated to all the rights and 
remedies available to the insured there is no reason why 
he should be denied the right or enforcing such rights 
and remedies by a suit. Thus an insurer who has paid 
tor a total loss of an apportionable part of some goods 
carried for transit by land by a railway administration 
can maintain a suit in his own name against the 
earner tor reimbursement of the amount paid to the 

w' nwq° J 1958 > 1 Cal L J 58 : 02 Cal 

W N 539 1 (1958) 28 Com Cas (Ins) 43. 


—S. 13 5;A-Marine Insurance of transit by lind- 
Vaiidity—(Insurance Act (1938), S. 2 (13-A). 

„£“?“£ b V ald that transil b y land cannot be 
if r MoSff 1t ® r « f amarine insurance. 98 Cal L J 100 1 

(Pr33 1 ) 957 2 ° aI 649 1 AIR 1957 Cal 190 C197)(Pt C) 


I^nl 35 ^ A ~ Go 5 ds i insured u a d « marine insurance 
imaged in transit - Insurer paying for 

fife suit acrliT, ? ,ght ? of “ s ^rogation - No right to 
n?R 5 n C i a L r iSF s 10 own name - 98 Cal L J 100: 

° 33 %z: AIR 1957 0,1 190 (197 ' 1981 

“^aili 35 ^?°? d ? lDSUred u ° der marine insurance 



BSE*? underpin K favo n u7o? 

his own I« SUrer s , not entit * ed t0 maintain suit in 
1965Ker r ? carrier. 1965 Ker L J 86 : 


Poide'ntfy of insured. - ' blsurer ’ s «»** «» indo. 

Honable mrt Z b ? has S ald to , r a total loss of an appor- 
adminl«f? a M« 0 ^ InsUred goods carried by a Railway 

under Subi ?2hSSn-!?*h ° 3 ^ « n hls ? wn name 
of the amount oa?d in S e ? arrier * or reimbursement 
loss Too!!? paid *°, 11x0 msured-consignee for the 
(1958) 1 gftL®“ does not apply. I LR 

1926 Mad 544 ^Held nn iJ L R 38 *9 al 28 aad A 1 R 
Cal 190? Dlstlnpflq v 1 W5 dlaw: A 1 R 1957 
Cas (rhi) 31 1 ifn rionffi 294 • C1961) 31 Com 

157 (159) (Jt A) (Pr ?). U “ 271 * AIR 1981 Pun J 


•—Ss. 137, 58—Pledge and mortgage—Distinction— 
Mortgagee acquires general property in thing mort¬ 
gaged but pledgee has only special property — There 
dan be mortgage or pledge of shares — Instrument of 
security along with blank transfers without more 
does not mean mortgage — (Contract Act (1872), 
Ss.172, 170 ) See T. P. Act (4 of 1882), S. 58. AIR' 
i960 Andh Pra 273 (DB). 

—S. 137 — Endorsement by one of payees of pro-- 
note in favour of the other - Endorsement invalid— 
But creditor has right to decree on alternative remedy 
—■Section 137, T. r. Act, held no bar. See Negotiable. 
Instruments Act (1881), S. 51. AIR i960 Andh-Pr©^ 
174. 

7 S 137 — Transfer of promissory note other wise* 
than by indorsement is valid-Transfer in writing as 
chose in action-Suit by assignee of promissory noter 
!?„” a,n ‘ a ' n fi abl . e ; D ?£!„ Negotiable Instruments Act" 

[Overruled an another point in AIR 1904 SC 1520,1 

—-S. 137-Railway receipt endorsed to endorsee — 
Rights of endorsee under such railway receipt. See- 
Sale of Goods Aot (1930), S. 2 (4). AIR 1964 Cal 290> 

—Ss. 137, 130, 132 — Railway Receipt — Nego- 
tiabihty - Fetters in Ss. 130 and 132 do not applf- 

?L 0ndorsem6nt simpliciter.- 

(p/u!^ N 2791AIR 1963 Cal 399 (402 > ( Pt CX 

■ 7 —S.137—Suit on assigned railway receipt — Doct¬ 
or no?!? 1 ? no* Provides cause of action. See Civil 
P. C. (1908), S. 20 (c). AIR 1959 Cal 563. 

IwI S ^Ill Sha r r r? S " Nat . ur 0 A Of P r °Perty—It is move, 
able property-(Companies Act 1913), S. 28 ) — (Sale* 

5348°(DB) Ct 1930)1 S * 2 (7)) ‘ AIR 1955 N U c (Cal> 

“7\ S * 13 7-Negotlable Instruments Act (1881), S. IS* 

Si tZ°n Ct (193 ? )> S * 2 (4)—Document ob 
title Title to railway receipt does not pass bv en- 

instrument. See Raflw ^ys Act (1890) $ 72^^?LI^ 

Gufe’toH'DB).■ (19M) 5 G “i LR^9fAm 

7 — s - 137 — Transfer of Negotiable Instrumanic — 
Agreement to transfer all assets and liabilities of con 
cern - Transferee is entitled to amount due u5d« 
promissory note which was in favour of transferor 

unnecessary to consider the effect of- 
os. AoU and 137 in such a case Sra MpffnHoki ft ? * 

struments Act (1881), S. 51. AIR 1954 mIS 820. 

SFaiPS?aas| 3 S 
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TRANSFER OF PROPERTY ACT (1882), S. 137 


arise. Theralway receipt is so named in the Sale of 
Goods Act, the Transfer of Property Act, the Railways 
Act and the Factories Act. 1956 Nag L I 791 : 1956 
M P L J 215 » AIR 1957 Nag 31 (41) (Pt B) (Pr 64) 
<DB). 

—S. 137-Railway receipt—Mercantile document. 

A railway receipt being a ‘mercantile documeat of 
title to goods’ the mode of assignment prescribed in 
S. 130 is not applicable to assignment of a contract 
of carriage of goods contained in a railway receipt. 
The assignee’s rights are also not subject to equities. 
1956 Nag L) 791:1956 MPLJ 215: AIR 1957 
Nag 31 (44) (Pt E) (Pr 95) (DB). 

—S. 137—Railway receipt by endorsement—Effect^ 

Per Tambe, J.—(Agreeing with Hidayatullah, C. J.) 
—The title to the railway receipt passes to the en¬ 
dorsee by endorsement and the endorsee has a right 
of action. A bona fide endorsee is not prejudiced by 
any defect in title of the assignor provided the en¬ 
dorsement is not obtained bv practising fraud or 
forgery. The effect of S. 137, T. P. Act, is that a 
railway receipt is in effect clothed with all the essen¬ 
tial characteristics of negotiability though it may not 
be a negotiable instrument in its strictest sense. 1956 
Nag L J 79L : 1956 MPLJ 215 i AIR 1957 Nag 31 
(41, 46) (Pt H) (Prs 69, 107 to 109) (DB). 

—Ss. 137 and 132 — Railway receipt having series 
of endorsements—Right of last endorsee to bring suit 
agaiast railway—(Railways Act (1898), S. 72). 

Per Tambe, J.—(Agreeing with Hidayatullah, C J.) 

—Where there is a series of endorsements on the 
railway receipt the last endorsee can institute a suit 
in his own name, without proving that he is a holder 
for value, since that will be presumed unless rebut¬ 
ted. He can give a valid discharge to the carrier and 
thus sue and is not required to prove that all inter¬ 
vening transactions were bona fide and for value. 
-Case law ref. 1950 Nag L J 791: 1956 M P L J 215 « 
AIR 1957 Nag 31 (42, 47) (Pt I) (Prs 71,118) (DB). 


TRANSFER OF PROPERTY (BOMBAY 
PROVISION) FOR UNIFORMITY 
AND AMENDMENT ACT (BOM¬ 
BAY ACT 57 of 1959) 

SECTION 3 

•-S. 3—Act did not apply to notices in respect of 

suits or proceedings iD which property outside 
Greater Bombay was subject-matter in dispute. AIR 
1965 SC 414. 


TRANSFER OF SHARES 

See (1) Companies Act (1956), S. 41, Sch. I, Tab. A 
Reg. 21. 

(2) Statutory cross references under “Com¬ 
panies—Shares”. 

Application for. 

See Companies Act (1950), Ss. 108,110. 
Registration of. 

See Companies Act (1950), Ss. 108, 111, 
Restrictions on. 

See Companies Act (1950), S. 82. 

TRANSFER OF SHARES AND DEBENTURES 
See Companies Act (1956), S. 108. 

TRANSFER OF SUIT 

See (1) Civil P. C. (1908), Ss. 22,23, 24 and151. 

(2) Letters Patent (Bom. Cal. and Mad.), Cl. 13 


TRANSFER OF TERRITORY 

See (1) States Reorganisation Act (1950), S. 3. 
(2) Bombay Reorganisation Act (1900). 

TRANSFER OF TITLE 
iale of goods, upon. 

See Sale of Goods Act (1930), Ss. 28-30. 

TRANSFERRED TERRITORY 

)ef j 

Qao Qrafoc RpnnraniimUnn Act (19o6), S. 2. 


TRANSFER OF PROPERTY (AMENDMENT) 
SUPPLEMENTARY ACT (CENTRAL ACT 

21 of 1929) 


TRANSITIONAL PROVISIONS, 
RE. PUBLIC SERVICE 
See Constitution of India, Art. 313. 


SECTION 63 

■-s. 63 — Amending Act of 1929 does not by 

necessary intendment provide for retrospective effect 
■being given to Ss. 92 and 95. See T. P. Act (4 of 
1882), S. 92. AIR 1956 Mad 354 (FB). 

TRANSFER OF PROPERTY AND THE 
INDIAN REGISTRATION (BOMBAY 
AMENDMENT) ACT (BOMBAY ACT 

14 of 1939) 

SECTION 2 

m —S. 2 - Applicability - Act did not apply to 
notices in respect of suits or proceedings in which 
property outside Greater Bombay was subject-matter 
in dispute. See Transfer of Property and the Indian 
Registration (Bombay Amendment) Act (14 ot 193yj, 
S.3. AIR 1965 S C 414. 

SECTION 3 

• —Ss. 3, 2-Applicability - Act did not apply to 
in resDect of suits or proceedings in which 
property outside Greater Bombay was subject-matter 
P n dfspute. Anand Nivas Private Ltd v Anand,, 
Calyanji Pedhi. ( 1964 ) 5 Gu, L R 111« (196o) 1 
I C A 172 : (1964) 4 SC R 892 « AIR 1965 SC 414 
.421, 424, 426, 427) (Pt C) (Prs 22, 23, 32,37, 38, 39), 


TRANSLATION OF DOCUMENT 
Production of, in evidence. 

See Evidence Act (1872), S. 102. 

TRANSLATION OF PROCEEDING 

IN COURT 

See Civil P. C. (1908), S. 137, 

TRANSMISSION MACHINERY 

^See Factories Act (1948), S. 2. 

TRANSMISSION OF PAPERS TO 
APPELLATE COURT 

See Civil P. C. (1908), O. 41, R. 13. 

TRANSMISSION OF RECORD TO 
SUPREME COURT 

See Civil P. C. (1908), O. 45, R. 8. 

TRANSMISSION OF SHARES 
See Companies Act (1950), S. 108. 

TRANSPORT ' 

- See (1) Carriage by Air Act IJMi). d 

(2) Merchant Shipping Acts (1894), (iy^) ana 

11958). 
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(3) Motor Vehicles Act (1939). 

(4) Railways Act (1890). 

(5j Road Transport Corporation Act (1950). 

State Transport Undertaking. 

See (1) Motor Vehicles Act (1939), Ss. 08A to 681. 
(2) Road Transport Corporation Act (1950). 

TRANSPORTATION 

Sentence of. 

Commutation of. 

See (1) Criminal P. C. (1898), S. 383. 

(2) Penal Code (I860), S. 55. 

TRANSPORT BY SEA OF 
EXCISABLE GOODS 

See Central Excises and Salt Act (1944), S. 30. 

TRANSPORT MOTOR VEHICLES 
Control of. 

See Motor Vehicles Act (1939), Ss. 42-68. 

Defined. 

See Motor Vehicles Act (1939), S. 2 (33). 

TRANSPOSITION OF PARTIES 
See Civil P. C. (1908), S. 107, O. 1, R. 10. 

TRAP 

laying of. 

See Criminal P. C. (1898), S. 101. 

TRAVANCORE ABKARI ACT (4 of 1073 M. E.) 


SECTION 8 

—Ss. 8, 20, 20 — Mandamus 'cannot be issued to 
vacate erroneous administrative orders — Grant of 
licence upon wrong interpretation of statutory rule 
~~ Error of decision — Writ cannot be issued. See 
Constitution - of India, Art. 220. A I R 1961 Ker 318 
(DB). 

SECTION 14 


-—-S. 14 — Scope — Rules under S. 26 — Force of — 
Kales are not inconsistent with S. 14-Government’s 
power to accept or reject bid—Order ol Government 
directing resale violates Art. 14 of the Constitution 
-• Urder is liable to be quashed. See Constitution of 
India, Art. 14. AIR I960 Ker 164 (DB). 


SECTION 15 

“—-Si. 15 and 29 — Provisions of Travancore At 
dealing with manufacture, levy of duty and issue c 
licences relating to medicinal preparations contair 
ing alcohol are repealed. See Medicinal and Toil* 

1905 a Ker O 135 EXCiSe Duties) Acl (l955)> S * 19a A 1 ] 

SECTION 20 

-S. 20 — Mandamus cannot be issued to vacat 
n^™ US a 4 ministrative orders — Grant of licenc 
M’f'5 0ngln terpretation of statutory rule — Errc 

Sin . Writ cannot be issued. See Constitu 

tion of India, Art. 220. AIR 1901 Ker 318 (DB) 

SECTION 24 

3s ‘ 24 an ? 33 “ Arrears from Abkari contracto 
HA«« C ° ver * ol Z Resort to provisions of T. C. Bevenu 

i A 9 c 5 v,T s °. f a 1 #, 511 - 11 - c - 

and Ihl arr . e i? rs i r ? m , a , n Abkari contractor is lega 
DUrnnTfl h ?n e n! he Tahsildar conducts a sale for thi 

Er w p" icsas w ji s 


SECTION 26 

-3. 26 — Rules under — Rr. 10, 51 beiDg incon¬ 
sistent with Rr. 33 and 141 under Central Act, 
namely Medicinal and Toilet Preparations (Excise 
Duties) Act, cannot be sustained. See Medicinal 
and Toilet Preparations (Excise Duties) Act (1955), 
S. 19. AIR 1965 Ker 135. 

-S. 26 and R. 13 of the Abkari Rules — Statutory 

Rules — Rule making power vested in executive — 
Court cannot transfer words from their places to 
convey supposed intended meaning. See Interpre¬ 
tation of Statutes. AIR 1901 Ker 318 (DB). 

-S. 20 — Rules under, have force of law — Rules 

are not inconsistent with S. 14 of Act — Power to 
accept or reject bid not given to Government — 
Order of Government directing resale violates Art 14 
of Constitution — Order is liable to be quashed. See 
Constitution of India, Art. 14. AIR i960 Ker 164 
(DB). 

-S. 26 — Rules under S. 20, Travancore Abkari 

Act, R. 12 — Rule does not vest arbitrary power with 
Board of Revenue — Board not acting under rule nor 
declining to act — No mandamus can be issued 
against Board. See Constitution of India, Art. 220. 
AIR 1960 Ker 164 (DB). 


S. 26 (as continued by United State of Travan¬ 
core and Cochin Administration and Application 
of Laws) Act (1125), S. 26)-Rules under, R. 46 - If 
mandatory—Non-compliance—Effect. 

Rule 46 is mandatory and has a statutory force. 
The importance of the explanation ol the licensee 
for the excesssive wastage in spirit, and of the 
opinion thereon of a responsible officer-in-charge, 
stationed at the spot, is not to be disregarded, and 
though the account books and registers maintained 
are evidentiary of the quantity used, they are not 
conclusive as to liability for duty on excess quantity. 
If the officer*in-charge has failed to demand an ex¬ 
planation from the licensee for excessive use of 
spirit, the licensee cannot be held liable for excessive 
wastage of spirit. I960 Ker L T 603. 


—o. — ^ocnin AuKari Act (I ot 1077), S. 29- 
Rules framed on 17th January, 1953 - Rules dealing 
with licence fee, gallonage fee, etc. — Validity — 
(Constitution of India, Aits. 19 (1) (g) and 47). 

Rules, dated 17th January, 1953, framed by His 
Highness the Rajpramukh under Travancore Abkari 

ffil 4 \? 73 ) an A u , nder Cocbin Abkari Act (1 o! 
1077) dealing with licence fee, gallonage fee and 

limit of quantity of liquor saleable at a time to non- 
licencees are ultra vires the rule making power and 

5®Y® th £. force °f J avv as , if enacted in the respective 
Acts. The provisions of Art. 205 of the Constitution 
that no tax shall be levied or collected except by 

r t <! r V aW are , s “*' sfled ln ,his « the rules, 
dated 17th January, 1953, constitute law within the 

meaning of that aiticle. 

Assuming that the freedom to practise any pro- 

n«cc°» n w | O u Carry 1 . 0D any occupation, trade or busi¬ 
ness that the petitioners have under Cl. (1) (g) of 

t0 traffic in “Sweating liquors, the 
rules are reasonable restrictions which 

oi thaUrticie >Sed UP ° n that * reedom un(J or Cl. (0) 


uj 'Kill VL in A r n Mad 4 

by which the reasonableness of a restriction 
measured, operate to uphold the impugned rules 

hflaHK rp0S ^ S ° ui? b ic sec , urit y> Public order, pub: 
health and public morality which nr* „ifu, 

° b ,S'o, K C . hi6V l d b * Muon 

l ™ *? b £ ng about 8 Progressive reduoVion 
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TRAVANCORE ABKARI ACT (1073ME), S e 26 


—S. 26—Buies (1953) framed under, R. 8—Deposit. 

The deposit is only a security and must be there 
so long as the right and duty of collecting gallonage 
fee is on the licensee and cannot be released so long 
as the licence or any liability of the licensee sub¬ 
sists. ILR (1954) T C 806 i A I R 1954 Tr»yCo 504 
(510) (Pt D) (Pr 10) (DB). 

-S. 26 (as amended by Act (6 of 1125) — Abkari 

Rules under — Selection of site for liquor shop — 
Restriction on—Validity of — Constitution of India, 
Arts. 13 (2) and 19. 

In testing whether the restriction imposed by 
Abkari Rules (given in Cochin Excise Manual, Vol. 1, 
page 230, Clauses 1 and 2) namely, an unfettered 
discretion on the statutory body constituting the 
Administrative Head of the Excise Department to 
approve or not to approve a selected site for a liquor 
shop it cannot be forgotten that the property con¬ 
cerned is the property in an Excise licence and the 
trade or business is trade or business under that 
licence. Hence the interests of general public 
demand that there must be a controlling voice to 
decide where a liquor shop shall be located. It can¬ 
not, therefore, be held that the power conferred on 
the Board of Revenue is an unreasonable restriction 
on the exercise of any fundamental right and hence 
void. A I R 1950 S C 211; A I R 1950 Bom 303 (FB), 
Rel. on. (’51) 1951 K L T 158 ; I L R (1951) TravCo 
496: AIR 1951 Trav-Co 197 (200 to 202) (Pt C) 
(Prs 8, 9). 


SECTION 29 

—S. 29—Medicinal and Toilet Preparations (Excise 
Duties) Rules (1950), Rr. 33 (xi), 141—Provisions of 
Travancore Act dealing with manufacture, levy of 
duty and issue of licenses relating to medicinal pre¬ 
parations containing alcohol are repealed — Rules 
under Travancore Act, Rr. 10, 51 being inconsistent 
with Rr. 33 and 141 under Central Act cannot be 
sustained. See Medicinal and Toilet Preparations (Ex¬ 
cise Duties) Act (1955), S. 19. AIR 1965 Ker 135. 

SECTION 39 

— S. 39—Scope and object—Default of person exe¬ 
cuting bail bond to appear before Abkari Inspector 
—Procedure to be adopted—Cr. P. Code (5 of 1898), 
S. 514. 

There is no provision in the Travancore Abkari 
Regulation for the Inspector to forfeit the bond. On 
the other hand provision is made enabling him to 
forward the bond to the Magistrate having jurisdic¬ 
tion to try the offence against the accused and S. 39 
provides that in such a case the Magistrate may 
proceed to compel payment of the penalty in the 
manner provided in the Cr. P. Code treating the de¬ 
fault of appearance before the Inspector as if the 
party had defaulted to appear in a case of a bond 
taken before him to appear before his own Court. 
The procedure which the Magistrate has to follow is 
prescribed in S. 514, Cr. P. Code. (1965) M L J (Cr) 
833 (Ker). 1984 (2) Cri L J 93. 

-S. 39—Report by Inspector under S. 39 — Proper 

action by Magistrate is to forfeit bail bond under 
S. 514, Criminal P. C. 

Section 39 of the Travancore Abkari Regulation is 
specifically introduced to meet a case of a person 
executing a bond before prohibition officers and tail¬ 
ing to appear before them, and the intention of the 
legislature would appear to have been that the Magis¬ 
trate should proceed in the same manner and with 
the same power as if the default had been made by a 
person bailed to appear before his own Court. Conse¬ 
quently, where a report under S. 39 is made by an 
Inspector to a magistrate the proper order is the for¬ 
feiture of bail bond under S. 514, Criminal P. C. ILR 


18 Mad 48, Rel. on.; AIR 1953 M B 94, Dist. 1964 
Ker L J 51 1 1964 Ker L J 212 i 1964 (2) Cri L J 93. 

SECTION 51 


-Ss. 51 (a) and 54—Seizure of liquor — No provi¬ 
sion in the Act or rules that liquor seized should be 
sent for chemical analysis — Excise Officer’s opinion 
whether expert evidence—Evidentiary value. 

There is no provision in the Travancore Abkari Act 
or the rules that the liquor should be sent for chemi- 
cal analysis. The Excise Officers may be considered 
as eiperts on the question whether a certain liquid is 
illicit liquor or not. But before the Officer’s opinion 
is accepted, the Court should ascertain the grounds 
on which his opinion is based so as to test it. (1965) 
M L J (Cri) 135 i 1962 Ker L J 9 : (1962) 1 Ker L R 
145 :1962 Ker L T 31 s ILR (1962) 1 Ker 471. 

“ 7 “Ss. 51 (a), 54 — Liquid whether illicit or not— 
Finding of Court based on Excise Officer’s opinion 
—Liquid not chemically analysed — Finding not 
vitiated—Excise Officer as expert witness — Eviden¬ 
tiary value—Evidence Act (1872), S. 45. 

The finding of a Court on the question whether a 
certain liquid is illicit or not, based on an Excise 
Officer’s opinion cannot be said to be wrong for 
failure to chemically analyse the liquid as there is no 
provision in the Abkari Act or the rules thereunder 
that the liquor should be sent for chemical analysis. 
An Excise Officer is an.expert on this particular ques¬ 
tion and a Court can accept it after ascertaining the 
grounds on which it is based. 1962 Ker L T 31» 
1962 Ker L J 9 : 1962-1 Ker L R 145 i ILR (1962) 1 
Kerala 471. 

SECTION 51A 


■Ss. 51-A and 01—Conviction under — Confisca¬ 
tion of bottles and glasses — If part of punishment— 
‘Confiscate’—If synonymous with‘forfeit’—Criminal 
P. C. (1898), S. 517. 

A comparison of S. 61 of the Act and S. 517 of 
Cr. P. Code shows that confiscation is not a part of 
the sentence for an offence but is only one of the 
modes by which Courts can dispose of property 
which comes before it in criminal trials. Forfeiture 
unlike confiscation is not a mode of disposal of pro¬ 
perty coming before Courts in criminal trials but is 
an established form of punishment. It is recognised 
as such under S. 53,1. P. Code, which enumerates 
the difference that can be awarded under the Code. 
Hence to use the term ‘confiscate’ as synonymous 
with ‘forfeit’ is not quite correct. Where therefore, a 
Magistrate while awarding a sentence of fine under 
S. 51-A of the Act also ordered the confiscation of 
bottles and glasses it was held that the confiscation 
was not a part of the sentence and as such an appeal 
filed against the sentence was incompetent.in view ot 
S. 414 of Cr. P. Code. AW 1954 AH1 042, Distin 
guished. 1961 Ker L I 125 * (1981) 1 Ker L R 223 . 
1961 Ker L T 169 i ILR (1961) 1 Ker 374. 

SECTION 54 

-S. 54 -Seizure of liquor - No provision in the 

Act or Rules that liquor seized should be sent for 
chemical analysis - Excise officer’s opinion whether 
expert evidence-Evidentiary value. See Travancore 
Abkari Act (1073 M E) S. 551 (a). 1962 Ker L J 9 * 
(1902) 1 Ker LR 145 : 1902 Ker LT 31: (1965) 
M L J (Cri) 135 i ILR (1962) 1 Ker 471. 

SECTION 61 

_S. 61 — Conviction under— Confiscation of bottles 

and classes — If part of punishment—Confiscate—It 

svnonvmous with ‘forfeit’—Cr. P. Code(1898), S. 551A, 
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See Travancore Abkari Act (4 of 1073 ME), S. 511A. L X 453 j ILR (1950) Trav-Co 221 1 AIR 1953 Trav 
1961 Ker L T 169 j ILR (1961) 1 Ker 374. Co 14 (16,17) (Prs 3, 4,5) (DB). V ’ 


TRAVANCORE ABKARI RULES 
RULE 13 

—B. 13 —Mandamus cannot be issued to vacate 
erroneous administrative orders — Grant of licence 
upon wrong interpretation of statutory rule—Error of 
decision—Writ cannot be issued. See Constitution of 
India, Art. 220. AIR 1961 Ker 318 (DB). 

RULE 73 

73 — Statutory Rules — Rule-making power 
vested in executive — Court cannot transfer words 
from their places to convey supposed intended mean- 
“fr See Interpretation of Statutes - Statutory Rules. 
AIR 1961 Ker 318 (DB). 

-R. 73 -Mandamus cannot be issued to vacate 

erroneous administrative orders — Grant of license 
uoon wrong interpretation of statutory rule - Error 
of decision—Writ cannot be issued. See Constitution 
of India, Art. 220. AIR 1961 Ker 318 (DB). 

TRAVANCORE AGRICULTURAL INCOME- 
TAX ACT (1 of 1119 M E) 

SECTION 7 

U2n m: Travancore Income-tax Act (23 of 
li'Slh ». 14 (3) (c) — Immature plants — Expenses 
on maintenance of whether allowable. P 

.j.Jf Is ^possible to include within the expression 
l h A e 'P ens “ of cultivating the crop from which 
such agricultural income is derived’ the exnenc pc 

whi U ch e w« byJ ! he as ? wsee °? { he maintenance of plant^ 
— * 0r ? immature and had not begun to yield. 
Such agricultural income’ in the section mud 

“c 1 aim 6 d C a U nd lr ‘ a t 1 h' nC0Ine fr0al , which the deduction 
is Claimed and the expenses of cultivating the ciW 

SSbX t ?nrnm P0n( ^ lUre ° D !i he matUre tr60s fr °m 

does nrlr i ineo S 0 w . as earned - word ‘crop’ 

accounting^ JSTlt" Cvs t ^"fs^seT^^ing Ihe 
which form the basis P of' the profits or gains 

54?" ° s W?S8 «S 

ofcomnutatfnrff??i lltu / #1 ,ncome > b °th in respect 
provisions of T a S ° n res P ec * deductions, the 
Act, 1119 ;in!J/ a . Va ?f 0re ^Agricultural Income-tax 
therefore , i 0 C h« SlltUt i? j he S0 !i 6 , guid0 which have, 

ciples of Clness Sfinv 2R ldleiS °/> rdshi P« Prin- 
L R 4 H L 10o!fo 11, y “ consideration. (1809) 

saidAct fo?n^i aCe i n *he scheme adumbrated in the 
fesneef- At r an ? re Piantation or any expenditure in 

Swui'ir 1 The Ac ! °° ssStSa£ 

S 5»sS?f # !»s 

13 not a Permissible deduct nde^S. ?. 1952 KeJ 


SECTION 10 

: s. 10— Assignment for year 1120— S. 10 applies— 
Christian brothers cannot be treated as joint tenants 
with respect to their ancestral property — Assessment 
should be on share of income of each of co-owners 
— Tenancy.in-common did not lose its character 
because common manager was appointed — (Travan¬ 
core Income-tax Act (21 of 1121), S 1 ( 3 )) Ain 
1955 NUC (Trav-Co) 2216 (DB). W 1 AIB 

TRAVANCORE AGRICULTURISTS RELIEF 
ACT (3 of 1112 M E) 

See under Debt Laws. 

TRAVANCORE ANCIENT MONUMENTS 
PRESERVATION ACT (1 of 1112ME) 

SECTION 2 

••TT" 3 * ? Ancient Monuments Preservation Ani 
1904, S. 2 — “Ancient Monuments” — l s definition 
comprehensive enough to take in an archaeoIoScS 
site or remains, and whether the Acts apply to b£th 
ancient monuments strictly so called and to archfwT 
S10S or remains ? (Quaere), AIR 196 ^ cp 

1514 (1517) (PtC)(Pr 12). 5 SC 

SECTION 3 

?olT:L 3 fiJ^ 0tificali0 ° £ Under Act continues to 
hold the field in respect of monuments in 

vaUo^Act (7 of°1904) ^Mvancwe 0 ATeT^and 6, t?" 

Ar&Ullitos a a" d d ^Remains' 

Remains Act, 1958 (24 of 1958) - The Fort Wall r! 
question built round the Sree Padmanahh«I™,i 
temple was a historical monument and was 
as such and was not an archaeological si te 
plorahon and study and, therefore, the State Gnv«? 
ment was within its right to • U)V0rn : 

notification under S. 3 8 of the Stai?' 9 R lmp I u 2P ed 

Joseph Pothen v. State of Kerala, 1965 Ker I g T a «S?* 
1965 S C D 893 , (1965) 2 SCR SfiS , Q ot J 623 * 
660 : AIR 1965 S C 15li (ISnMPt 6 ^^^^ L J 

TRAVANCORE o ARB,TRAT,ON act 

preamble 

operative 111 Societies ' 1 Act U E38-- 7 R 4 ' f Tra ™““™ Co. 
arbitrator - Concurrenceofnof 0 .! 6 to siu « la 

Statute providing for forum for adfudicaRon 655 ? 0 ’ 7 
sions made regarding details — Sk.« i"" Provl * 
cannot in absence of f tU, ° 

°r Statutes 7 Later Acts)—(Qvi?P? C /moS* 
Pre.). See Co-operative Societies — 

operative Societies Act (5 of 1112 ) 

Trav-Co 260 (DB). 12,1 S * 74 ‘ AIR 1915 

SECTION II 

.°„'d 9 , „ R i 20 '7 r - filing .wud 0 V S"r S 01 

and passing decree thereon— Petition 1X1 ^° u *t 

as a suif for passing decree i? S“ can he treated 
S. 11 does notaffect suchriehiT/ $ a ward- 
(1940), Ss. 14 (2) and 17 .) 8 (Arbitration Act 

Court an aww^wS made°bytfxVArbi V t 0n / lon of tha 
was accepted by all the » 
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ever one of tbe parties raised objections to the award 
and thereupon the petitioner filed an application 
under O. 39, R 20, Tr. Civil P. C. for giviDg notice 
to the arbitrator for filing (he award in Court and 
then passiDg a decree thereon. This application was 
made when the provisions of O. 39, Rr. 17 to 21 had 
been repealed by S. 3, Travancore Arbitration Act 
11 of 1113. The petition was tried as a suit and at 
the stage of argument the defendants contended that 
as the petition was filed under 0. 39, R. 20, C. P. C. 
which was repealed it was not maintainable and 
that under S. 11(2) of the Arbitration Act (11 of 
1115] the plaintiff had no right to approach the Court 
in the first instance to cause the award to be filed 
in Court and to enforce it without first requesting 
the arbitrators to file the award. The Court accepted 
the contention and dismissed the suit. The plaintiff 
appealed. 

Held, that when an award is produced in Court 
under S. 11, the Couit has only to hear objections 
as provided lor in the subsequent sections and pass 
an order to have it filed in Court. No decree on the 
same need be passed and the award itself could be 
executed as if it is a decree; but the provisions in 
Act 11 of 1115 do not take away the rights of a party 
to file a suit to enforce the award, so that a decree 
could be passed by the Court on the basis of the 
award. 1947 TLR 799 and AIR 1926 Cal 938, 

Rel. on. 

Virtually, the plaintiffs’ petition was to have a 
decree passed on the award, which the Court could 
have done, even if it found that the petition filed 
quoting the repealed provisions of the Civil Proce¬ 
dure Code was not maintainable. The plaintiff must 
therefore be allowed to treat their petition as a plaint 
and continue the suit after payiDg the necessary 
Court-fees in the Court below. AIR 19o2 Trav-Co 
540 (541) (Pr 2) (DB). 

TRAVANCORE BAR COUNCILS RULES 

RULE 2 

f_R r 2 (d) and (e), 32-Question whether parti¬ 

cular counsel should appear in a case for a client on 
ground of likehood of his being a material Witness- 
Question has to be decided by the Bar Council1 aDd 
not by the Court. Nesamony, A. v. Yesuvaidyan 
Devadasan. 1953 Ker L T 402 : ILR (19o3) Trav-Co 
1052 i AIR 1953 T C 575 (576) (Prs 6, 8) (SB). 

RULE 32 

m _r 32 —Question whether particular'counsel 

Sonld aDoear in a case for a client on ground of 

likelihood of his being a material witness - ® hv^he 
has to be decided by the Bar Counciland not by the 

travancoremild marruge restraint 

SECTION 11 

—?• 1 Yd-Abi a e g n e c^lrno g H f S b ond\^ A S:‘u 

exempting such “"XnTedt’.ltholfgh wh^ut 
“o‘«n? e of 0 g«atdian 1 USSTffartTtoS 

guardian’s consent cannot oe anoweu 

render marriage .V\ oreS cribed in the Act is not 
marriage " ® , . y ^e provisions in the Act 

SdS inillld. 5 SO also, a marriage once per- 


formed and solemnised is a valid marriage though it 
be without the consent of the guardian. When no 
objection about the want of guardian’s consent is 
raised in the trial Court or in the appeal from its 
decision, it is to be presumed that the marriage took 
place with the guardian’s consent, specially when it 
is raised after a long interval at the stage of Letters 
Patent 'Appeal. In any case, the defendant, not 
having raised the plea earlier, cannot be allowed to 
raise it for the first time at the stage of a Letters 
Patent Appeal. 76 Mad L W 737 t ILR (1964) 1 Mad 
273 i (1964) 2 Mad L J 334 : A I R 1964 Mad 237 
(238) (Pt B) (Prs 5, 6) (DB). 

TRAVANCORE CHITTIES ACT (3 of 1094 M.E.) 

SECTION 27 

-S. 27-Limitation Act (1908), Art. 132 - Starting 

point of limitation — Chitty security bond with 
default clause—Default — Suit to recover remaining 
subscriptions in one lump — Travancore Chitties Act 
(3 of 1094), S. 27 — Starting point of limitation, how 
far affected by S. 27 — Travancore Act (26 of 1120), 
S. 32. See Limitation Act (1908), Art. 132. 1962 Ker 
L J 1259. 

. -S. 27—Suit on hypothecation bond — Demand in 

writing — Proof of—Mere production of a receipt by 
Post Office will not amount to such proof. See 
Travancore Limitation Act (6 of 1100), Art. 120. AIK 
1955 N U C (Trav-Co) 3465 (DB). 

SECTION 28 

Ss. 28 and 36—Decree in favour of foreman 

• « • • i r ____ n C 


-3S. 20 auu ou —iu --. 

against a prized subscriber for arrears of subscrip' 
tions-Decree against foreman for chitty money due 
to a non-prized subscriber— Attachment ot tbe 
former by the subscriber decree-holder — A s s, S{? 0I J 1 t 
to third party by the foreman— Voidable under 
Former F of a chitty was a debtor to a non.prized 

subscriber N who had obtained a decree theretor. 
obtained a decree against a prized subscriber m 
arrears on the footing of a security bond executed y 
that subscriber D. F assigned it immediately to b a 
third party. N attached the decree so assigned 
The heirs ot S applied in execution! ag T d? PC ut- 
notice was served on N who ooposed it. the 
ing Court and the appellate Courts; heldtheimisign 
ment was without consideration but dismissed in s 

objections. On appeal, 

Held: Under S. 38 the chitty Jissets°,[ * b j n l°hl the 
must first be applied to the chitty debt * du h eby hi t® 
foreman. The object of the provision l i that the c hW 
assets should be made available for payment ot prized 
and non-prized subscribers. 

Section 28 (l) of Chillies P'?Yj, d ^ r ]^ d '”b]cr ■ 
of the rights of the foreman against the P r,z ^ n sub j 

sss,® 

scriber N is void as against N. 

av^he & MB 1952 V C 

497 (498) (Pr 2) (DB). 

SECTION 30 


TRAVANCORE CHITTIES ACT (1120 ME), S. 6 735 

money but a debtor to the trustee. The trustee 
becomes a creditor of the bank and holds his claim 
against the bank in trust for the beneficiaries of the 
trust. The bank is as free to use the money depo¬ 
sited by a trustee as it is to use any other funds 
which are placed on general deposit with it. Where 
a bank undertakes to pay interest on the deposit, it 
is clearly the intention of the parties that the bank 
should have the use of the money and that it becomes 
a debtor and not a trustee. 1965 Ker L J 60 : (1965) 
1 Com L J 103 (Ker). 


scriber decree-holder -Assignmenttothirdpartyby 
foreman — Voidable under S. 28-Under S. 30 Chitty 
assets of the foreman must first be applied to the 
chitty debts due by the foreman — Object of the 
section is that chitty assets must be made available 
for payment of prized and non- prized sub sen bers. bee 
Travancore Chitties Act (3 of 1094), S. 28. AIR 1952 
Trav-Co 497. 

TRVANCORE CHITTIES ACT (26 of 1120 M. E.) 

SECTION 6 

—Ss. 6 and 7 — Distinction between Ss. 6 and 7— 
Chitty transaction of less than hundred rupees in 
value — Default of foreman in obtaining licence — 
Liability of foreman for prize money. 

Where chitty transactions to which S. 0 applies are 
forbidden by law, those under S. 7 are not. Hence 
the default of foreman in obtaining a licence to con¬ 
duct the chitty under S. 7 will not secure him immu¬ 
nity from liability to pay prize money is a chitty of 
less than one hundred rupees. 1952 Ker L T 593 t 
AIR 1953 Trav-Co 44 (45) (Pr 3). 

SECTION 7 

-S. 7 — Distinction between Ss. 0 and 7 — Chitty 

transaction of less than hundred rupees in value — 
Default of foreman in obtaining licence—Liability of 
foieman for prize money — Default in obtaining 
licence will not secure him immunity from liability to 
pay prize money in such a case as transactions under 
S. 7 are not forbidden by law — (Contract Act (1872), 
S. 23). See Travancore Chitties Act (20 of 1120 M. E.j, 
S. 6. AIR 1952 Trav-Co 44. 

SECTION 17 

—Si. 17 (l), 19 (2) — Travancore Chitties Buies, 
B. 44 — Banker and customer — Foreman of chitty 
depositing amounts in bank — Bank undertaking to 
pay interest — Liquidation of bank — Foreman of 
chitty, whether entitled to preferential payment— 
Nature of relationship between banker and deposi* 
tor and creditor. 

« Jk? appellant, the foreman of a chitty, made cer¬ 
tain deposits In a bank in pursuance of Ss. 17 (1) 
JgjJ T9 (2) of the Travancore Chitties Act, 1120. 
Wnen the bank went into liquidation the question 
arose whether the appellant was entitled to pre¬ 
ferential payment with regard to such deposits t 

Held, that the relationship between banker and 
customer is a contractual one; and normally it is one 
or debtor and creditor with no right to any prefer- 
tial payment. In order to sustain a claim for pre- 
lerential payment and an abrogation of the healthy 

fu ! a?* e< J, ttalil y is equity, it has to be established 
tfiat the relationship was not that of a debtor and 
creditor. It has to be established that the bank, in 
a given case, was something else; for example a bailee 
or a trustee, and not a mere debtor to its customer. 

rSf.H 0pO A Si ! s i u i n o d rt 0r Ss. 17 and 19 of the-Travancore 
Act, 1120; are no doubt deposits for a special 
purpose. But that by itself will not sustain a 
claim tor preferential payment. The presumption 

{Lr.? u i ? ba ° k receives money it Is intended 
wat “je bank should use the money; and the burden 

dep0S rl t , 0r t0 show that the understanding 

was different. There is nothing on record to show 
inat the money deposited was not intended to be 
Twi S a P®' 1 , 0 * the general assets of the bank. 
JnflM«i 0re even th L ough the deposits were made for a 

W?, 8 sne ' a , 1 deposits creating 


■Ss. 17 (1), 19 (2)—Deposits under—Nature of— 
Foreman depositing money to bank — Banks under¬ 
taking to repay debt only with Chitty — Registrar's 
consent — Bank does not become trustee — Banker 
and Customer—Trusts Act (1882), S. 94. 

Deposits under S. 19 (2) are ordinary deposits in 
current account. If the money cannot be paid 
owing to the prize winner's default the foreman is 
bound by S. 19 to invest the money in an approved 
bank mentioned in the variola instead of keeping it 
himself so that it can be withdrawn and paid to the 
prize winner when the default ceases, and that th6 
foreman is not to withdraw the money for any other 
purpose. The words, 'purposes other than those for 
which the same has been held in deposit’ refer to 
the purposes for which the foreman holds the money 
in the shape of the bank deposit. 

On money being invssted in a bank, the relation¬ 
ship created between the investor and the bank is 
that of a mere creditor and debtor. Even if the 
bank knew that the depositor occupied a position 
akin to that of a trustee and is bound to apply the 
money in a particular way, the only duty cast on the 
bank is that it should not be a party to a breach of 
trust as, for example, by knowingly paying the 
money for a personal purpose of the depositor : AIR 
1902 S C 1704, A I R 1940 Mad 178 and (1940) 2 
M L J 559 j AIR 1941 Mad 48, Foil. 

Deposits under S. 17(1) are interest bearing fixed 
deposits in the foreman’s name on the face ot them 
no different from any ordinary fixed deposit. A fixed 
deposit, like any other deposit, is only a loan, al¬ 
though for a stated term, and like any other deposit, 
the relationship it creates between the depositor and 
the bank is, in the absence of a special arrangement 
whether express or implied, impressing it with the 
character of a trust, that of an ordinary debtor and 
creditor. The essence of the matter is whether the 
deposit is a species of trust. 

Where the depositor, a foreman of a chit fund 
lends money to the bank and the bank at his request 
or at the request of the Chitty Registrar or both gives 
au undertaking to the Chitty Registrar that the debt 
will be repaid only with the Chitty Registrar’s con¬ 
sent, the fact that the depositor gives the debt due to 
him as security to a third party or the bank’s under- 
taking not to pay the depositor without the consent 
ot a third party cannot make the bank a trustee for 
its creditor, lhere being no agreement by the bank 
to hold the money as an agent or stakeholder for the 
purpose of satisfying the Chitty security bond, the 

no * become trustee of the depositor* 
(1963) 2 Com L J 51 :1963 Ker L J 788 : (1963) 3$ 
Com Cat 922: 1963 Ker L T 611. 1 ™ 

—S. 17 (1) — Bond in trust for subscribers of 
Chitty for proper conduct — Deposit with bank as 

t 0 ^ m ! rlgig ® o£ debt uuder Ss * 13 4t 130, 

130 Act - Transfer ok * r °P«ty Act (1882), Ss. 134^ 


Anlsi -It Vi V7 7 ? 1 UuUUjUS UrcailQkt 

Sustee^ffif'fe by a ? rU3tee ln aame as 
austee, the bank does not become a trustee of the 


Svesthadepo- 

sit with the bank as security. It is duly stamped 
and amounts to a mortgage of the debt Sue un§er 
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the deposit as contemplated by S. 134, read with 
S. 130 of the Transfer of Property Act. (1963)2 
Com L J 51 1 1963 Ker L J 783 « (1963) 33 Com Cas 
922 : 1963 Ker LT 611. 

-S. 17 (1) — Bank running Chitty, charging its 

properly in favour of trustees for subscribers—Bank 
going into liquidation—Bights of subscribers. 

Where the bank running a Chitty subjected its 
property to a charge in favour of two of the subs- 
•cribers to the Chitty to be held in trust for the sub- 
cribers to the Chitty, the Bank is in no way a trustee 
of the property for the Chitty subscribers but is a 
beneficial owner of the property. It is the two sub. 
scribers and not the Bank that are trustees. The 
Chitty subscribers are merely in the position of 
secured creditors and must work out their rights in 
•ihe winding-up proceedings. 1959 Ker L T 1237 : 
1960 Ker L J 143 i (1960) 30 Com Cas 135 i I L R 
(I960) Ker 597 i A I R 1960 Ker 243 (245) (PtD) 
i(Pr 9). 

SECTION 19 

-S. 19 (2) — Banker and Customer — Foreman of 

■Chitty depositing amounts in Bank—Bank undertaking 
pay interest — Liquidation of Bank — Foreman of 
Chitty, whether entitled to preferential payment — 
Nature of relationship between banker and depositor 
and creditor—See Travancore Chitties Act (1120 ME) 
S. 17 (1). (1965) 1 Com L J 103 (Ker): 1965 Ker 
L J 60. 

-S. 19 (2)—Bond in trust for subscribers of Chitty 

for proper conduct—Deposit with Bank as security— 
It is mortgage of debt under Ss. 134, 130 of T. P. 
Act— See Travancore Chitties Act (1120 ME) S. 17 (1). 
(1963) 2 Com L J 51 1 1963 Ker L J 788. 

SECTION 22 

—Ss. 22 and 64 (l) (f) — Government Notification 
No. S. R. 5/3380/B (51) RD, dated 28-7-1951 is not 
(ultra vires—What is prescribed by it is fee and not 
tax. AIR 1955 NUCATrav-Co) 2211. 


SECTION 32 

■S. 32 (1)—Bond for future instalments executed 
•by a prized subscriber to a chit fund — Default in 
payment of instalment — Suit for recovery of entire 
amount not governed by the Article. See Limitation 
Act (1908), Art. 75. AIR 1964 Ker 234. 

-S. 32 (l) — Limitation Act (1908), Art. 75—Chit 

fund transaction—Default in subscriptions — Right 
to consolidated payment of all future subscriptions— 
Demand in writing is obligatory—Absence of demand 
—Presumption as to waiver of right — Suit for instal¬ 
ments which accrued due within three years prior to 
suit not barred—Provisions of Art. 75, Limitation Act 
compared. See Limitation Act (1908), Art. 75. 1983 
Ker L T 68. 

_S. 32-Limitation Act (1908), Art. 132-Starting 

poiDt of limitation-Chitty security bond with default 
clause—Default—Suit to recover remaining subscnp- 
tions in one lump — Travancore Chitties Act (3 of 
1094) S 27 — Starting point of limitation, how far 
affected by S. 27. See Limitation Act (1908), Art. 132. 
.1962 Ker L J 1259. 

SECTION 42 

_.Ss. 42 and 50 — Company running chitty — 

Winding up—Ordinary debt due by company-Set- 
off against chitty debt due to it — p «J“J s - 8lb c ,1 . , Q^^T 
(Travancore-Cochin Insolvency Act, 1J55 (2 °f 

Ss. 28, 47 )—(Companies Act (1956), S. 529). 

The money due from a prized subscriber to the 
chitty is undoubtedly a chitty asset, and on this asset 
the chitty creditor have a charge. It is their securI ^» 
and under S. 28 (8) of the Kerala Insolvency Act the 
bankruptcy of the foreman does not affect their power 


to realise the security. Therefore the winding-up of 
a company which is a foreman should not affect the 
power and the chitty creditors are entitled to insist 
that the liquidator, acting’.on their behalf, should 
realise the security in full without any deduction by 
way of set off in respect of a liability of the company 
by which they are in no way bound. The ordinary 
creditors of the company are not entitled to have the 
money due to them set-off against the money due 
from them to the chitty. (1962) 32 Comp Cas 113 i 
1959 Ker L T 1307 i 1960 Ker L J 153 i ILR (1960) 
Ker 158 » AIR 1960 Ker 168 (168,169) (Prs 2, 6). 


SECTION 50 

-S. 50—Company being foreman of chitty—Com- 

piny wound up — Ordinary debt due by foreman 
company cannot be set off, against chitty debt due to 
it — (Travancore-Cochin Insolvency Act, 1955 (2 of 
1958), Ss. 28, 47)—Companies Act (1958), S. 529). See 
Travancore Chitties Act (28 of 1120), S. 42, AIR 1960 
Ker 168. 

SECTION 64 


—S. 64 (1) (f) — Government Notification No. S. 
R/5/3380/B (51JR.D. dated 28-7-1951 - Is not ultra 
vires. See Travancore Chitties Act (28 of 1120 M. E.), 
S. 22. AIR 1955 NUC (Trav Co) 2211. 

TRAVANCORE CHRISTIAN GUARDIANSHIP 
ACT (11 of 1110 M. E.) 

PREAMBLE 


• —Pre—Retrospective effect—Paternal uncle. 

Right to guardianship of the property of minor 
must be rested on an order of Court ■or on some 
personal law. A person deriving authority in this 
manner would be a de jure guardian. So far as the 
Christian Community in the Travancore State is con¬ 
cerned there is no written personal law or any uni¬ 
form custom as regards the position of the paternal 
uncle as guardian before the Travancore Act 2 of 
1118. The Act is not a declaratory Act and has no 
retrospective effect. Hence the paternal uncle is 
incompetent to alienate the interest of the minors 
and such an alienation is absolutely void. 1951 Ker 
L T 223 : ILR (1951) Trav Co 150 i AIR 1951 Trav 
Co 118 1121) (Pt B) (Pr 9) (FB). 


TRAVANCORE CHRISTIAN SUCCESSION 
ACT (2 of 1092 M. E.) 

PREAMBLE 

_p re _Syrian Christians—Succession—Daughter— 
sition before Travancore Christian Succession Act 
t different-Daughter given stridhanam-She is not 
titled to any further right in property left by her 
)ther or father when a son is alive. AIR 1965 Ker 
0 (220) (Pr 3). 

—P,e—Children who are entitled tosucceedunder 
B Act are only legitimate children. 1955 Ker L l 
9 : AIR 1955 Trav Co 182 (183) (Pt B) (Pr 4). 

—Pre— Christians formerly govered by Hindu‘Law 
Effect of Act on their right in family property, 
ited It appears to have been assumed in several 
dsi Jof &e Travancore High Court tha or.the 
ssing of the Act Christians who were formely 
veined by Hindu Law of succession acquired rights 
tenants in common m family property. AIR 1955 
UC (Trav Co) 5055. 

_p re — “Stridhanam” — Definition — Right 

tighter to succeed to father’s P r0 P ert ^*“, 
long Latin Christians of the Seven Hundred sectj 
mghter not entitled to a ^are but only to stn 
tanam. See Custom-Succession. AIR 19o2 1 l ho 

78) (DB). 


TRAVANCORE CHRISTIAN SGCCESSION ACT (1092 ME), S. 1 
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SECTION 1 

—S. 1 — If repealed by S. 6 of Act (3 of 1951) — 
(Part B States (Laws) Act (3 of 1951), S. 6 )—Succes- 
sion Act (1925), S. 29 (2). 

The Travancore Christian Succession Act has not 
been repealed by reason of the introduction of the 
Indian Succession Act into the Travancore-Cochin 
State by the Part B States (Laws) Act of 1951. ILR 
(1956) T C 1078 : 1956 Ker L T 559 j AIR 1957 Trav 
Co 1 (2) (Pt A) (Pr 6 ) (DB). 

SECTION 3 

•—S. 3 — Christians governed by Hindu law in 
matters of succession — Intestacy occurring before 
Act — Widow succeeding — Death of widow after 
Act—Effect. 

Where in the case of Indian Christians governed in 
the matter of succession by the priniples of Hindu 
law, intestacy has occurred long before 1092, when 
the Travancore.Cochin Succession Act (2 of 1092), 
came iato force, the provisions of the Act have no 
application. In this case it was held that even if 
intestacy is considered to have occurred after the 
coming into force of the Act, on the death of the 
widow who had succeeded to the widow’s estate 
upon the death of the last full owner before the Act 
and that therefore the Act applied, it would make no 
dinerence, since the person succeeding after the 
widow under the Act would be the same as the 
person who would succeed, if intestacy is considered 
to have occurred before the Act .upon the death of 
the last full owner. 2 Trav L T 574 : 25 Trav L J 708, 

ft! 1 ' } 944 i&JvL R t 595 < Not foil. Arumugham v. 
Sebastian, 19o4 Ker L T 448 : ILR (1954) T C 826 • 
AIR 1954 Trav Co 497 (498) (Pr 3) (FB) * 

SECTION 14 

~ S P ‘° f widow ’ s interest in husband’s 
u L,f - S; cr «t over.one half of immovable 
property No right of alienation—She has no right to 
represent estate of deceased husband. * 

The position of a widow under the Christian Sue 
ce^ton Act Is entireJy different from the po iUon of 
a widow under the Hindu Law. So far as a HiSdu 

he? a^Ho? th r fl n8 r ’ becomes vested in 

thereof buLVmJ U u Q I 30108 she is the full owner 
l/rW' although her interest is characterised as a 

h" ct S S kn t" 8 C !“ ds, i an wid ° w - inheriting under 

overone.hS ofth.f”’ Ac, u? e,s 0nIy a life '"“rest 

*?. °H 0 “f Christians there is 



SECTION 15 

in d7ceas 5 e’a 16 K 17 u and J . 24_Ri 8 llt of Christian widow 

wwer 0 d1, D S and A S , rai? oT Ri S>>‘ include" 
1958 Trav Co 107 nuni A®, 55 Trav ' C ,° 20 i A I R 
transfera, assiffnmfinf^ Dg ‘ ls °P en to her to make 
rights » l or alienations but all these 

SECrioNie 

husband's property — rS* 1 ®? i Vl ? aw io deceased 

poaal Coqt includes power of dis. 

1092); S. 15. Tl R UfiflO) 1 Ker a 271.° 08iSi0n A ° l12 ° f 
(Vol. 14 .] Fn.D. 47. 


SECTION 17 

•S. 17 — Right of Christian widow in deceased 
husband's property — Right includes power of dis¬ 
posal. See Travancore Christian Succession Act (2 of 
1092), S. 15. 1960 KerLJ 707 :1 L R (I960) Ker 
271. 

•-Ss. 17, 19, 24, 25 and 30 — Roman Catholic 

Christians—Succession. 

Sections 17 and 19 of the Christian Succession Act 
read together show that the husband is a legal heir 
of his deceased wife and that he would be entitled to 
a one-half share of the wife's properties. Section 25 
prescribes that the residue will be divided among the 
heirs of the different groups mentioned there accord¬ 
ing to the preference laid down in the section. The 
limitation that the wife or the husband inheriting the 
other spouse’s properties shall only have a life interest 
is provided in S. 24, but that section is by S. 30, 
specifically not made applicable to the Roman 
Catholic Christians of the Latin Rite inhabiting the 
taluks mentioned in the section. While the husband 
was therefore entitled absolutely to a one-half share 
the other half share alone devolved on other heirs 
Prakasi Gomez v. Francis Vitalis Periera, 1958 Ker 
L I 1022:1958 Ker L T 962 : A I R 1959 Ker 87 
( 88 ) (Pr 4) (FB). 

“—17 — Intestate succession — Original owner 
dying leaving behind widow and plaintiff as hfir— 
Right of heir to share on death or re-marriaga of 
widow—Nature of—Alienation by mother as guardian 
of plaiatiff-Setting aside — Limitation — (T. P. Act 
(1882), S. 19). See Limitation Act (1908), Art 44 
A I R 1956 Trav-Co 107 (DB). ** 

-—Ss. 17 and 24—Widow succeeding to intestate — 
Reversioners after her death-Position of — Heirs of 
last owner take vested interest — Position under 
Hindu Law discussed-(Hiodu Law-Reversioners) 
—(Hindu Law—Widow s estate). 

Under the Hindu Law, a reversioner cannot be said 
to have a vested right in the property taken by the 
widow of the last owner. The right of a reversionary 
heir expectant on the death of a Hindu widow is a 
spes successions’ and is not transferable or attach¬ 
able property. A widow’s estate under the Hindu 
Law is not a mere life estate. The widow is the 
owner of the property inherited by her, subject to 
certain restrictions on alienation and subject to its 
devolving upon the next heir of the last full owner 
upon her death. The whole estate is for the time 

law Ref 0 hfif ’ aUj She r0pres£Dts il completely. Case 

But the position of a widow under the Travancore 
Christians Succession Act is entirely different. Under 
S. 24 of the Act what the widow gets is only a life 
interest terminable at death or remarriage. She can 
oniy enjoy the property till her death or marriage. 
She has absolutely no power to alienate the property 

In no sense, can she be said to be the owner of the 
property. cne 

HnI h M?k rS ?? S - W ?° Uke f lh ® Property on the terrains- 
tion of the life interest of the widow are those heirs 

of the onginal owner who are entitled to succeed to 

the estate on his death and not those who will be 

entitled to succeed to the estate at the time of the 

!hA ll0n . of ‘ he widow’s life interest This means 

*; eirs 0f t J he O'WMl Own#, M 
the time of his death get a vested interest io the pro 

petty subject to the life estate taken by the widow' 

If one of suoh heirs dies beiore the termination of 
he rf th. it 6 S i ate his will devolve on his 

neirs. Ine right of a person who succeed* f/% » 

ftnothA* U i b,e f 1 * 1 ° a life interest seated in favour of 
another Is clearly not a mere 'spes succession ^ 1 i* 

a vested interest and is transferable prop* ¥ ' r S 
property which is capable of being attached and sold 
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in execution of a decree. When the widow dies her 
life interest in the properties terminate and the 
auction purchasers become the full owners of the 
properties. I L R (1954) Trav-Co 442 i A I R 1955 
TravCo 20 (22, 23) (Prs 6, 7, S). 

SECTION 24 

S. 24 — Right of Christian widow in deceased 


husband’s property — Right includes power of dis¬ 
posal. See Travancore Christian Succession Act (2 of 
1092), S. 15. I L R (1960) Ker 271. 

• —S. 24—Roman Catholic Christians—Succession 
—Limitation on spouse’s right to inherit the other. 
See Travancore Christian Succession Act (2 of 1092), 
S. 17. A I R 1959 Ker S7 (FB). 

-S. 24 — Intestate succession — Original owner 

dying leaving behind widow and plaintiff as heir— 
Right of heir to share on death or re-marriage of 
widow—Nature of—Alienation by mother as guardian 
of plaintiff—Setting aside — Limitation — (T. P. Act 
(1882), S. 19). See Limitation Act (1908), Art. 44. 
A I R 1956 Trav-Co 107 (DB). 

-S. 24—Widow succeeding to intestate — Rever¬ 
sioners after her death — Position of — Heirs of last 
owner take vested interest — Position under Hindu 
law discussed. See Travancore Christian Succession 
Act (2 of 1092), S. 17. AIR 1955 Trav-Co 20. 

SECTION 25 

Q-S. 25—Roman Catholic Christians—Succession 

— Residue — Division of, among heirs of different 
croups. See Travancore Christian Succession Act (2 
of 1092), S. 17. AIR 1959 Ker 87 (FB). 

-S. 25, Group 3 and S. 29 — Brother of deceased 

existing—Sister’s sods— Right of succession. 

Under the Travancore Christian Succession Act the 
sister of a deceased person is not his heir when he 
has left behind a brother. Accordingly in such a cir¬ 
cumstance the sister’s sons are not entitled to claim 
any share in the estate of their deceased maternal 
uncle. I L R (1956) Trav-Co 1078 : 1956 Ker L T 
559 : AIR 1957 Trav-Co 1 (2) (Pt B) (Pr 7) (DB). 

—Ss. 25 and 2—Applicability of Act — Hindu is 
entitled to succeed his Christian brother. 

The Travancore Christian Succession Act applies to 
all cases of intestate succession to the property of an 
Indian Christian irrespective of the question whether 
the person who claims to succeed to the estate is a 
Christian or not. The fact that the Hindu Law dis¬ 
qualifies a Christian to inherit the property of a 
Hindu is no reason why a Hindu should not inherit 
the property of a Christian under the Christian 
Succession Act if that Act does not disqualify a 
Hindu from so inheriting. In deciding that question 
one ought not to be influenced by consideration of 
mutuality or reciprocity of the law. Thus, a Hindu 
Nadar, is entitled to succeed to the estate of his 
Christian brother who died intestate after the coming 
into force of the Travancore Christian Succession 
Act (1944) T L R 595 (FB); 9 Mad £ 407 , R e |. on; 
1956 Ker L T 032 s I L R (1956) Trav-Co 

i!l 5 S 95 —Christian dying intestate—His Hindu bro¬ 
ther is entitled to inherit. AIR 1955 N U C iTrav-Co) 

1160, SECTION 29 

_§ 29 —Brother of deceased existing—Sister’s sons 

ffl nnot succeed. See Travancore Christian Succes- 
Jfon Act (2 of 1092), S. 25, Croup 3. AIR 1957 Trav- 

Co 1 (DB). SECTION 30 

a _S 30 —Scope of — Custom of male and female 

sharing equally in intestate’s properties — Essentials 
lobe proved. 


What S. 30 does is to grant an immunity from the 
operation of Ss. 24, 28 and 29 to all Roman Catholic 
Christians of the Latin Rite according to the custo¬ 
mary usage among whom the male and female heirs 
of an intestate share equally in the property of the 
intestate. It follows that in order to obtain the im¬ 
munity it is not enough if the plaintiff proves that 
she is a Roman Catholic Christian of the Latin Rite; 
she must also establish that she belongs to a class of 
Roman Catholic Christians of the Latin Rite among 
whom the usage specified does obtain. Residence in 
one of the taluks specifically mentioned in the section 
is not essential to obtain the immunity provided by 
the section. The words 'and other taluks’ show that 
residence in any of the taluks of Travancore State 
will suffice. A. S. No. 301 of 1959 (Kerala), Approved. 
Kesava Kurup Kunjupillai Kurup v. Sebestian Eluprasya 
Fernandez. 1963 Ker L I 675:1963 Ker LT 737! ILR 
(1963) 2 Ker 353 : AIR 1963 Ker 365 (368) (Pr 8) (FB). 

--S. 30—Applicability of Act to succession opened 

earlier — Roman Catholics of Latin Rite in Quilon — 
Succession before enactment of Act governed by 
custom—Daughters of Roman Catholics of Latin Rite 
paid Stridhanam of at the time of marriage — Female 
heirs of an intestate — Share equally with sons in 
father’s property according to Custom (Travancore)— 
Succession. 30 T L J 470, Foil; 13 T L R 215; 0 T L R 
20, Not foil. 1960 Ker L J 1453 :1960 Ker L T 1134. 

9-S. 30—Roman Catholic Christians—Succession 

—Makes S. 24 inapplicable to Roman Catholic Chris¬ 
tians of Latin Rites inhabiting the taluks mentioned 
in the section. See Travancore Charistian Succession 
Act (2 of 1092), S. 17. AIR 1959 Ker 87 (FB). 

-S. 30-Applicability—Latin Christians of Quilon 

Taluk —Male and female heirs share equally — 
(Custom—Travancore*Cochin — Succession) — (Civil 
P. C. (1908), O. 6, R. 17). 

Section 30 expressly recognises the customary usage 
among certain classes of the Roman Catholic Chris¬ 
tians of the Latin rite in the taluks of Karunaga- 
pally, Quilon, Chirayinkil, Trivandrum and Nayyat- 
tinkara, of male and female heirs sharing equally the 
properties of the intestate and directs that nothing in 
the provisions of the Christian Succession Act relat- 
ing to intestate succession should be deemed to affect 
the said custom. 

Where therefore a suit for redemption brought by 
a purchaser of equity of redemption from a son ot a 
Latin Christian female mortgagor was dismissed by 
the trial Court on the ground that according to the 
custom the plaintiff’s transferor was not entitled to 
succeed to the assets of his mother, and at the ap¬ 
pellate stage the plaintiff applied for leave to amend 
the plaint in order to convert the suit into-one for 
partition and redemption of one.half of the plaint 

Held, that the parties to the suit being Latin 
Catholic Christians living in Quilon Taluk, the 
amendment should have been allowed. 19o6 Ker 

L T 289. 

—S. 30 —Applicability. 

Section 30 does not apply to all Latin Christians in 
Travancore. It applies only to certain classes oLatin 
Christians. AIR 1952 TravCo 176 (1<8) (Pt C> 
(Pr 11) IDB). 

TRAVANCORE CINEMATOGRAPH ACT 

(I of 1102 M. E.) 

SECTION 8 

c a r„1p«-S fii-A). R. 1 (1) (3)—Shortest route 
aloDg'public road or public lane - (General Clausc» 
Act (1897), S. 11) - (TravBncore-Cochin Interpreta¬ 
tion and General Clauses Act (7 of 1125), 5. iuj. 
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Where there are four routes and routes I and IV 
exceed a mile in length and routes II and III are 
both less than a mile in length but are essentially 
amphibian in character it is impossible to consider 
the latter as routes along a public road or a public 
lane. Only routes I and IV need be considered, 1953 
Ker L T 419 : A I R 1953 Trav-Co 298 (299) (Prs 4, 
5, 7) (DB). 

TRAVANCORE CIVIL COURTS ACT 
(2 of 10S4M. E.) 

See also Travancore-Cochin Civil Courts Act (22 of 
1951). 

SECTION 9 

— Ss. 9 and 10 — Suit validly instituted in District 
Court — Plaint returned on the ground of pecuniary 
Jurisdiction for presentation to Munsiff’s Court — No 
question of suit being barred by limitation on the 
date of presentation to Munsiff’s Court can arise. See 
Civil P. C. (1908), S. 15. AIR 1964 Ker 314. 

SECTION 10 

—-S. 10—Suit validly instituted in District Court- 
Plaint returned on the ground of pecuniary Jurisdic¬ 
tion for presentation to Munsiff’s Court — No ques¬ 
tion of suit being barred by limitation on the date of 
presentation to Munsift’s Court can arise. See Civil 
P. C, (1908), S. 15. AIR 1964 Ker 314. 


It is only by means of such evidence that the Courts 
can be assured of its existence and that it possesses 
the conditions of antiquity and certainty on which 
alone its legal title to recognition depends. 14 Moo 
Ind App 585, Followed. 

Held, after considering the evidence and cases 
relied on bv the plaintiffs that the custom pleaded by 
the plaintiffs had not been proved and therefore, the 
parties to the case being Hindus were governed by 
Hindu Mitakshara law, by virtue of S. 18, Travan¬ 
core Civil Courts Act. 1960 Ker L T 1195 : 1LR 
(1960) Ker 1366 : A I R 1961 Ker 149 (152,153) 
(Prs 10, 14) (FB). 

TRAVANCORE CIVIL COURTS GUIDE 

(1099 M E.) 

See under High Court Rules and Orders. 

TRAVANCORE CIVIL PROCEDURE CODE 

(8 of 1100 ME) 

See also Civil Procedure Code (5 of 190S) 

PREAMBLE 

-Pre.—Scope—Retrospective effect. 

The rules contained in Rules 104 ani 105 of O. 21 
were provisions regulating procedure. Hence they 
can have retrospective effect and will govern all 
pending proceedings, 1958 Ker L T 379. 


SECTION 12 

““S. 12—Entertainment of claims under Rs. 100 as 
original suits—S, 33 of Tranvancore Act 5 of 1071 does 
not expressly prohibit entertaining such claims as 
original suits — It lays down summary procedure for 
their recovery — Exercise of ordinary Jurisdiction in 
respect of such claims is a mere irregularity. See 
renancy Laws—Travancore Jenmi and Kudiyan Act 
(5 of 1071), S. 33. AIR 1952 Trav Co 439 (DB). 

SECTION 14 

S. 14 (d) — Application for attachment of im¬ 
movable property — No affidavit or verified petition 
as to non-availability of personal property — Effect 
on attachment and sale-(Ci v il p. C. (1908), 0.21, 

It. UU). 

Section 14(d) of the Civil Courts Act (2 of 1084) 
requires that the Court must, before issuing process 
against immovable property, be satisfied that the 
judgment-debtor under a small cause decree had no 
personal Property which can be proceeded against, 
ine court shall in all such cases record in its own 
band*wilting its reasons for doing so and in no case 
nail such execution be allowed unless the decree- 
nolder supports his application by a verified state. 

for i D lhe caseof Points under 
davit Af 8 ?i! C j Procedure. It may be that an affi. 

A th e decree-holder may be enough and a 

thJr fi h«th 8 ! Ul0n ”l ght ? 0t h r e essen «al. It may fur- 
lion tn a » at K Spec fic 0 u rderof Court Wanting sanc- 
hat Vh« l r£, Tl “ft 1 ? nec0 ssary But it is essential 

fi as 

SECTION 18 

. . "T?* l?~Custom or usage modifying law plead- 
?nV- r,QC J ple 10 be flowed—Sree Bandars Che^es 

be “ g Hindus arc governed by Hindu 

r * k* unaffected by custom in matters of 
inheritance and succession. 

to be followed when a custom or 
, th i aw ?PP licable to the parties is 
k ) custom or usage should be 
established to be ancient and invariable by evidence. 


SECTION 8 

-S. 8 (as amended by Act (25 of 1121))—Retros¬ 
pective effect. 

The amendment of the section has not in any way 
destroyed or curtailed the plaintiff’s rights under 
the decree. His right to lealisethe decree amount 
from the Judgment-debtor and his properties remains 
unaffected. But a change in the proceduie to be fol- 
lowed in the matter of executing the decree has been 
affected by S. 8 as amended by Act 25 of 1121). It 
is a well-recognised principle that such changes in 
the law of procedure are retrospective in effect. Con¬ 
sistent with this principle it has to be held that the 
procedure prescribed by S. 8 as amended is applicable 
not only to proceedings in execution started after 
the amended section came into force but also to the 
execution proceedings which were initiated prior to 
the amendment of the section and which were penci¬ 
ls on the date when the amendment came inte force 
lhe Court could proceed with any application in 
furtherance of execution only if the required sanction 
was also produced along with the application. But 
the Court is not Justified in totally rejecting the pro¬ 
clamation schedule filed by the decree-holder, The 
new procedure insisting on the production of Govern¬ 
ment sanction along with the application to proceed 

I™' 10 ? a 1 gai “l t ka “dukrishy lands was brought 
into force during the pendency of the execution pro- 

ln . accor dance with the procedure 
that was till then. in force. In such a situation the 

timataS? sh °» uld have been allowed a reasonable 
time to obtain and produce the Government sanction 

qmr , ed , b y 8 and the case should have been 

P^!S5f ed p°S ^ at pur P. ose * The Travancore Civil 
Procedure Code has now been replaced by the Indian 

nrni Jn 0 Ceda fi e , which does not contain any 

provision similar to that contained in S, S of the 

SKEf!" Co ? e ; Thu i lhe decree-holder is now 

fnr r!i-c°i Pr 0 fi ain 5 and sel1 the attached propeS 
for realising the decree amount due to him bv fnl 

lowing the procedure prescribed bv th« inlSu ?n j 
ment-debtor is not in any wav Drain. i? ,udg " 
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Travancore. AIR 1952 Trav-Co 357 (358) (Pr 2) 
(DB). 

SECTION 31 

-S. 31—Accounting between mortgagor and mort¬ 
gagee. 

Section 31 cannot be applied in matter of account, 
ing between mortgagor and mortgagee. 21 Bom 815, 
Ref. A I R 1952 Trav-Co 552 (553, 554) (Pt D) (Pr 7) 
(DB). 

TRAVANCORE CIVIL PROCEDURE CODE 

(4 of 1010 M E) 

SECTION 21 

-S. 21—Interest-Decree directing future interest 

passed when S. 4 of Act 1010 was in force — Decree- 
holder cannot realise towards future interest after 
date of decree an amount which is more than a 
moiety of the principal. 21 T L J 1033 and 24 T L J 
388, Rel. on. (’50) 1950 Trav-Co L R 437 (DB). 

SECTION 31 

-S. 31 — Hypothecation bond containing stipula- 

tion that arrears of interest will be treated as prin¬ 
cipal and interest calculated thereon — Stipulation 
should not be treated as one for compound interest. 

Plaintiffs cannot take advantrge of a provision that 
arrears of interest will also be treated as principal 
carrying interest, contained in the bond, so as to 
claim compound interest which is prohibited under 
law. No doubt, the parties are at liberty to enter 
into a contract that the .interest due at the end of 
each year would be treated as a separate principal 
by itself carrying further interest at the stipulated 
rate. In such a case the amount due by way of 
arrears of interest for each year would be treated as a 
fresh loan. The necessary consequence is that the 
interest due on such amounts also will have to be 
limited to a moiety up to the date of the suit as per 
S. 31, Travancore Civil P. C. 1950 Ker L T 497 : 
A I R 1951 Trav-Co 39 (Pt A) (Pr 2). 

-S. 31—Interest charged on interest—Not allowed. 

There is no Justification at all to strain the word¬ 
ing of S. 31 so as to cover cases of claims for interest 
on interest also. To do so would be clearly going 
against the statutory limitation imposed by the sec¬ 
tion. In the absence of a clear stipulation to treat 
the arrears of interest as principal amount, a mere 
stipulation in a bond that in case of default to pay 
up the interest on the due date such interest should 
also carry further interest, does not amount to an 
agreement between the parties to treat the defaulted 
interest as a principal amount by itself. The arrears 
still remain the arrears of interest only and there 
being only one principal amount, interest on that 
amount alone can be allowed upto one half of it upto 
the date of suit under S. 31. No interest can be 
allowed on the arrears of interest also. (’51) 1931 
Ker L Tim 382 i ILR (1951) Trav-Co 272 (DB). 

TRAVANCORE.COCHIN ADAPTATION AND 
APPLICATION OF LAWS ORDER 
(1125 M.E.) (1949). 

PREAMBLE 

-Preamble — Scope — If valid :and in force after 

20-1-1950 — Power of Government to issue notifica¬ 
tions under State laws after 26*1-1950, referring to 
order and without reference to Adaptation of Laws 
Order, 1950 — Constitution of India, Arts. 369 (10) 
and 372 (1). 

The Travancore-Conhin Adaptation and Applica¬ 
tion of Laws Order, 1125, has not become ineffective, 
but is still good law, after 26-1-1950, as an existing 
"State law” in view of Art. 372 (1) of the Constitu¬ 
tion of India which came into force on 20-1-1950. It 


is an existing State law within the meaning of 
Art. 300 (10) of the Constitution and R. 2 (1) of the 
Adaptation of Laws Order, 1950. These provisions 
give sufficient authority to the Government ofTra- 
vancore-Cochin State to issue Notifications, Orders, 
etc , as they were doing before, e. g., under the Salt 
Act. There is therefore, no legal impediment, after 
20-1-1950 to the State Government issuing Che Noti¬ 
fications as before; the omission to refer expressly to 
the Adaptation of Laws Order, 1950, and the refer, 
ence to the Order of 1125 in the Notification}, cannot 
render the said notifications invalid, if they are other¬ 
wise valid. 1950 KLT 159 : 1950 TCLR 162 : 
AIR 1952 Trav-Co 14 (19) (Pr 18). 

TRAVANCORE-COCHIN ADMINISTRATION 
AND APPLICATION OF LAWS ACT 
(6 of 1125 ME) (1949) 

SEdlON 2 

-S. 2 — Existing law of Cochin — Service Regula¬ 
tion and Standiog Orders of Cochin — Violation of— 
Effect — Service Regulation and Standing Orders 
being no more than executive, violation thereof 
cannot be corrected under Art. :220 — Interference 
under Art. 220. See Constitution of India, Art. 220. 
AIR 1958 Kerala 79 (DB). 


SECTION 6 

-S. 0 — "District Court” in S. 108, Cochin Civil 

P. C. includes "District Court” in erstwhile Travan- 
core State in view of Ss. 0 and 9 of United State of 
Travancore and Cochin Administration and Applica¬ 
tion of Laws Act. See Civil P. C. (1908), S. 13d. AIR 
1952 Trav Co 545 (DB). 


SECTION 9 

-S. 9 — "District Court” in S. 108, Cochin Civil 

P. C. includes "District Court” in erstwhile Travan¬ 
core State in view of Ss 0 and 9 of United State of 
Travancore aod Cochin Administration and Applica¬ 
tion of Laws Act. See Civil P. C. (1908), S. 130. AIR 
1952 Trav-Co 545 (DB). 


TRAVANCORE-COCHIN ADMINISTRATION 
AND APPLICATION OF LAWS ORDINANCE 

(1 of 1124 ME) (1949) 


PREAMBLE 

i —Preamble—Existing law—Tiavancore Taxation 
i Income (Investigation Commission) Act (14 of 
.24), S. 1 (3) came into force at once and hence the 
ct was an existing law from the date of its passing 
zht upto 1-7-1949 and was consequently continued 
t the ordinance. Thangal Kunju Musaliar v. Venkata- 
lalam Patti. 29 I T R 349 : 1950 S C A 259 : 1950 
C J 323 i (1955) 2 S C R 1196 s AIR 19)6 S C 246 
58) (Pt C) (Pr 38). 


SECTION 2 

|_s 2 (b) - Commencement of Travancore Taxa- 

ion on Income (Investigation Commission) Act- 
Existing law-Travancore Act 1 of 1124 S. 1 (3) will 
iean existing law coming within definition in i>. A 
b) of the Ordinance. See Travancore Taxation on 
ncome (Investigation Commission) Act (14 ot 1124), 
I. 1 (3). AIR 1954 Trav-Co 131 (FB). 


SECTION 3 

A-S. 3 (1) - 'Existing law’— Travancore Taxation 

on Income (Investigation Commission) Act (14 ot 
1124) was existing law for S. 3 (1). 

By Ordinance No. 1 of 1124, subsequently re-enac¬ 
ted by Act (0 of 1125), the existing laws of Travan¬ 
core were continued in force in the territory of the 
erstwhile State. Admittedly, the Travancore Invest!- 
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gation Act, 1124 received the Royal assent on 7th 
March, 1949 and was published in the Gazette, dated 
15th March, 1949, as such it became law of Travan- 
core in March, 1949, even though by S. 1 (3) of the 
Act its operation was deferred to a date to be appoin¬ 
ted by the Government by notification in the Gazette 
which came to be only on 22nd July, 1949. If a parti¬ 
cular enactment was on the statute book before 1 st 
July 1949 (the date on which Act 1 of 1124 came into 
force) it has to be regarded as 'existing law’ on that 
date, unless it has been abrogated in the meanwhile. 
Mohammad Abdul Kader v. Commr. of I. T., ILR 
(1901) 1 Ker 517 i 1961 Ker L J 529 : 1961 Ker L T 
558 r AIR 1962 Ker 38 (40) (Pt A) (Pr 6 ) (FB). 

0—S. 3 (1)—Commencement of Travancore Taxa¬ 
tion on Income (Investigation Commission) Act—Exist¬ 
ing law-S. 1 (3) of Travancore Act 1 of 1124 was an 
existing law within the meaning of that term in S. 2 (b) 
and it will have its existence continued under the 
provisions of S. 3 (1) of the Ordinance and will have 
sufficient potency to bring rest of the enactment in 
force on 22-7-1949 when the notification was issued 
by T. C. Government. See Travancore Taxation on 
Income (Investigation Commission) Act (14 of 1124), 
S. 1 (3). ALR 1954 Trav-Co 131 (FB). 

TRAVANCOBE-COCHIN AGRICULTURAL 
INCOME-TAX ACT (22 of 1950) 

PBEAMBLE 

—-“Preamble — Tax on income from cultivation of 
tobacco—Not excise duty—Levy of tax is not invalid. 
See Constitution of India, Sch. 7, List 1, Entry 84. 
AIR 1901 Ker 111 (DB). 

—Preamble — Income for 1126-ME — Assessable 
under Travancore Income-tax Act (23 of 1121). 

The assessment of the income for 1120 (accounting 
period 1125-M.E ) is governed by the Travancore 
Income-tax Act, 23 of 1121 and not by the Travan- 
Agricultural Income-tax Act, 1950. AIR 
1959 Ker 279, Foil. 1959 Ker L R 464 i 1959 Ker L J 
537 : 1959 Ker L T 626. 


Kerala on 1-11-1950—Act extended to Malabar with 
efiectfrom 1-4 1957—Petitionersrequiredtofileielurns 
for financial year 1957-58 showing agricultural 
income derived during previous years ending on 31- 
3-1957 — Legality of order — Theory of territorial 
nexus — See Travancore Cochin Agricultural Income- 
tax Act (22 of 1950), S. 3. AIR 1959 Ker 182 (FB). 

■ —S. 2 (kk) (as amended by Act 8 of 1957) — 
Scheme of Act—Assessment of tax of Malabar Nambu- 
diri family governed by Madras Nambudiri Act (21 of 
1933) — Assessment of such families under S. 3 (4) is 
not in anyway wanting in validity. See Travancore- 
Cochin Agricultural Income-tax Act (22 of 1950), 
S. 3 (4). AIR 1959 Ker 182 (FB). 

-Ss. 2 (a), 5 (j) and (d) (i) — Applicability — 

Amount spent on upkeep and maintenance of im¬ 
mature rubber plants—Not a permissible deduction. 

It is impossible to say that the amounts spent on 
the upkeep and maintenance of the immature rubber 
plants were laid out or expended ‘for the purpose of 
deriving the agricultural income’, much less that 
they were laid out or expended ‘wholly and exclusi¬ 
vely’ ‘for that purpose*. ‘The agricultural income’, in 
the context, can only mean the agricultural income 
obtained in the accounting year concerned and not 
the agricultural income of any other period. The fact 
that there is a provision like S. 5 (n) (i) is no reason to 
depart from the-plain meaning of a provision like 
S. 5 (j) of the Act. Therefore under tbe Travancore 
Cochin Agricultural Income Tax Act in calculating 
the assessable agricultural income of a rubber estate 
already planted and containing both mature yielding 
rubber trees and also immature rubber plants which 
have not come into bearing, the annual expenses 
Incurred for the upkeep and maintenance of such 
rubber plants, are not a permissible deduction. 1958 
Ker L J 33 :1 L R (1958) Ker 308 : (1958) Ker L T 
298. 

[Reversed in AIR 1961 SC 004]. 

SECTION 2-A 


SECTION 1 

• rr S - amended by Act (8 of 1957) — Scope 

See Constitution of India, Art. 372 (3) 
(b). AIR 1959 Ker 182 (FB). ' 1 

SECTION 2 

—S. 2 (a) ( 1 ) — Income-tax Act (1922), S. 2 (I) (e) 
Agricultural lands ‘assessed to land revenue’— 
Lands in respect of which rojalty cess is payable 
are such lands — Rent or revenue derived from such 

* k d ooo^? rlcu i lural * ncom ® — Constitution of India, 
Art. 366 (1)—(Constitution of India, Art. 360 ( 1 ),) 

Agricultural lands, in respect of which quit rent 

and royalty are payable under the Settlement patta, 
are not tax-Iree lands and they should be considered 
as assessed to land revenue, as royalty cess is an item 

re j eau ?.‘. Any rent or revenue derived from 
such lands will therefore be liable to agricultural 

I rSf a » I p e " la fj. der tbe Act - Tile Travancore Act is a 

JSvSm“1 0aactment - Therefore by virtue of 
Art. 360(1) °{ the Constitution the words, 'and is 

either assessed to land revenue in the taxable territo- 

hv AffiL SU H e 2 lo ~ alocal rate assessed and collected 
DyomcersQf the Government as such’ in S. 2 ( 1 )(el 

hi 5mnii n u i nc Tc tax Act * 1922 ‘ must he held to 

Z T^Verh 1961 S ° 1 495 ' R "' 

ft, 2 (W) ( as amended by Act 8 of 19571 — 

whS 5 Sll y ° f f xistence °* taxable territory during 
whole of previous year - Malabar becoming part of 


w a (as amended by Kerala Agricultural 

Income-tax (Amendment) Act (11 of 1959)) — 
Previous year* defined for Madras area merged in 
Kerala State Constitutional validity—Constitution 
of India, 1950, Art. 14, if violated. 

Under the Travancore.Cochin Agricultural Income. 

tax Act, 1950, the basis of assessment for any year is 
the agricultural income of the ‘previous year’. With 
elfect from 1st November, 1950, the said Act was 
extended to the Madras areas of Kasaragod Taluk 
apd Malabar District, which were added to the 

nnn V ! D ? 0 r io?fl 0chin are ? under the State Reorganiza- 
Uon Act, 19D0, so as to form the State of Kerala. In 

Uioh bycertain assessees, the Kerala 

High Court held that the extension of the Act to the 

n I nf dr o.M rea? r0m lst November » 1950 onwards did 
i assess t m0 nts of agricultural income 
accruing m that area for the assessment year 1957-58 

No C v a emb P n r° be J evied ** the period before 1 st 

November, 1950 and even the period from 1st 

November, 1950 to 31st March, 1957, being less than 

12 |months, cannot serve as the “prevlous 8 year” for 

An.S S ."??n r r - ” 4 he agricultural Income tax 
(Amendment) Ordinance II of 1959 was thereunnn 
promulgated which was replaced by the AgS 
Jural Income-tax (Amendment) Act. 1959 fnr 

Mfd agriCU * tU r a * incom0 ' ta x on income accruing in the 
1958 n? r ?i fr r lst November ; 1956.UU 31st March! 

smmmi 
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19oS.o9, but at the rates applicable to the average 
proportionate income of 12 months out of such 
previous year. 

The petitioner held lands in Kasaragod Taluk in 
the Madras area, deriving agicultural income. The 
Agricultural Income-tax Officer assessed the peti- 
tioner^s agricultural income for the assessment year 
1958.59, relevant to the previous year 1st November, 
1956 to 31st March, 1958 at Rs. 87, 745-30, demand¬ 
ing a tax of Rs. 21,920 41, the average net annual 
income rates provided by S. 2-A of the Act. The 
petitioner challenged the validity of the assessment 
on the ground that the said section offends Art. 14 of 
the Constitution. 

Held, that the classification is founded on an 
intelligible differentia between the assessees of the 
two parts of the Kerala State, which originated from 
historical reasons. The said differences nave rational 
relationship to the object of the amending Act, which 
was not to discriminate against the agriculturists of 
the Madras area, but to briDg them in line with 
agriculturists from the rest of the Kerala State. The 
assessees of the Madras area under the Act formed 
one class and S. 2 A applies to all of them. The fact 
that in the case of one of the crops the assessees in 
the Malabar area harvested earlier cannot be a ground 
for holding that the law has made an unjust discri¬ 
mination between persons belonging to the same 
class, but that is due only to the fortuitous circum- 
stance of some assessees gathering crops earlier than 
others It cannot be said that the Legislature has 
arbitrarily, selected the most advantageous period for 
the purpose of fixing the rate of taxation. The Court 
cannot, for obvious reasons, meticulously scrutinize 
t he impact of the tax burden on different persons or 
interests. Where there is more than one method of 
assessing tax and the Leg'slature selects one out of 
them, the Court will not strike down the law on the 
ground that the legislature should have adopted 
another method, which, in the opinion of the Court 
is more reasonable, unless the Court is convinced 
that the method adopted is capricious, fanciful, 
arbitrary or clearly unjust. 

The impugned section is a temporary provision 
intended to apply only for one year to tide over a 
difficult situation brought about by the reorganisa¬ 
tion of States. The Legislature has selected one of 
the many methods open to it, and though the method 
selected may not be as good as others, it is not liable 
to be struck down as unreasonable. Khandige Sham 
Bhat v. The Agricultural Income-tax Officer, Kasara¬ 
god. (1963) 3 a C R 809 : (1963) 1 S C J 140 j (1903) 
1 I T J 103 : (1963) 48 I T R (SC) 21: (1963) Ker L J 
196 : AIR 1963 SC 591 (595 to 598) (Pt B) (Prs 9 
to 13). 

SECriON 3 

-S. 3 (4)—Charge of super-tax — S. 3 (4) applies. 

See T. C. Agricultural Income-tax Act (22 of 1950), 
S. 58. ILR (1963) 2 Ker 8. 

•-Ss. 3 and 4 and 2 (lO)-Applicability-Malabar 

becoming part of Kerala on 1-11-1956—Act extended 
to Malabar with effect from 1*4 1957 — Person re- 
quired to file returns for financial j ear 1957-58 
showing agricultural income derived during previous 
year ending on 31-3 1957 — Legality — Theory of 
territorial nexus—(Constitution of India, Art. 245). 

A necessary condition for the levy oHax for the 
financial year commencing with 1-4 1957 must be 
that the taxable territory for the purpose of the Act 
was in being during the whole of previous year. 
(1955) 28 I T R 380 (Orissa), Rel. on. 

The former Malabar District was disintegrated from 
the Madras State and became under the States Re¬ 
organisation Act (1950) a part of Kerala only as and 
from 1.11.1950. The Travancore Cochin Agncul- 


£ D , C n-^ e . Ta , x , Act ’ (I 950 ) as amended by Act, 
VI Jf of 19o7, had been extended on 0 8-1957 to the 
whole of Kerala including the former Malabar District 
but with effect from the 1st April 1957. The Income- 
tax Officers concerned required the petitioners to 
include in their returns for the financial year 1957-58 
*“ ei J agricultural income derived from land situated 
in Malabar and received by them during their pre¬ 
vious year i.e , the year ending on 31-3-1957 or on 
any day anterior to it but within that year as the case 
ma y be. The petitioners raised the question as to 
whether the Travancore Cochin Agricultural Income- 
Tax Act, 1950, as amended by Act 8 of 1957, has 
effectively and validly authorised the levy of agricul¬ 
tural income-tax for the assessment year 1957.58 on 
the income derived from land situated in Malabar and 
received by the petitioners during the previous year. 

Held, (i) that the general principle was well settled 
that a territorial nexus or connection may be enough 
to save extra-territorial legislation. However, the test 
of territorial nexus should be satisfied in respect of 
every year for which the taxation is proposed. So 
understood there would be no territorial connection 
established in this case unless the statutory test laid 
down in S 4 of the Act was satisfied by the situation 
within the State and during the year concerned of 
the land yielding the income sought to be assessed. 
In fact the fetter of extra-territoriality could 
never be got over because the legislation here was in 
essence territorial. A I R 1957 S C 099 and AIR 1948 
P C118, Rel. on. (ii) that even otherwise the period 
was less than the 12 months required to constitute a 
previous year under the definition in S. 2 ( 0 ) of the 
Act and no assessments under the Act could be 
validly had, for the income during such period, (ill) 
that the Act as made operative from 1-4-1957 pur¬ 
ported to levy for the first assessment year under it, 
tax on income which was foreign both as derived and 
as received. This certainly was overstepping the 
limits of extra terrioriility and the tax must to that 
extent be bad. (1945) 90 Law Ed. 110, Disting. 
Ananthanarayana Iyer v. Agricultural Income Tar 
and Sales Tax Officer. 1958 Ker L T 1144 : 1958 Ker 
L J 1286 1 ILR (1959) Ker 123 : 1959 Ker L R 1 1 
A I R 1959 Ker 182 (186 to 189) (Pt B) (Prs 10,16, 
17, 19) (FB). 


• —Ss. 3 (4) and 2 (kk) — Scheme of Act—Assess* 
nent of tax of Malabar Nambudiri family giverned 
ay Madras Nambudiri Act (21 of J 933). 

The scheme of the Travancore Cochin Agricultural 
[ncome Tax Act, 1950, is to treat certain family 
groups as units of assessment but with varying con¬ 
cessions as to rate of chargeability attached and divid¬ 
ing them for the purpose broadly into two categories, 
/iz., (i) those governed by Aliyasanthana law or 
Marumakkathayam law or simply the rule of imparti¬ 
ality, e.g., Nambudiries of Travancore and Cochin, 
VIoothathus, etc , and (ii) Hindu undivided families 
consisting of brothers only or brothers and their 
aranches. By virtue of S. 2 (kk) Nambudiri families 
cf Malabar governed by the Madras Nambudiri Act, 
L933, to whom the rule of impartibility did not apply 
ire properly fitted into the second category. Hence 
:he assessment of such families as under S. 3 (4) of 
:he Act is not in any way wanting invalidity. Anantha- 
aaravana Iyer v. Agricultural Income Tax and Sales 
rax Officer. 1958 Ker L T 1144 s 1958 Ker L J 
[286 s ILR (1939) Ker 125 : 1959 Ker L R 1 1 A I R 
1959 Ker 182 (190) (Pt E) (Pr 27) (FB). 


Ss. 3 (5) and 29-“Hitherto assessed.” 

ction 29 (1) deals with Hindu undivided families 
Marumakkathayam tarwads "hitherto assessed as 
ivided”. The words "hitherto assessed must 
r to assessments under the Tranvancore-Cochin 
cultural Income-tax Act and not lo assessments 
er any other enactment and where the assesse 
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had never been assessed as an undivided Marumakka- 
thayam tarwad under that Act prior to the assess¬ 
ments io controversy S. 29 would have no application 
to the case and the case .would be governed by 5. 3 
(5). 1958 Ker L J 435 : ILR (1958) Ker 757. 

SECTION 4 

• —S. 4 (as amended by Act 8 of 1957)—Neces¬ 
sity of existence of taxable territory during whole of 
previous year — Malabar becoming part of Kerala on 
1.11.1956-Act extended to Malabar with effect from 
1*4.1957 - Petitioners required to file returns for 
financial year 1957.58 showing agricultural income 
derived during previous years ending on 31-3.1957 — 
Legality of order—Theory of territorial nexus. 
See Travancore-Cochin Agricultural Income-tax Act 
(22 of 1950), S. 3. AIR 1959 Ker 182 (FB). 

SECTION 5 

• —S. 5 (j)— Rubber estate containing both mature 
and immature plants—Expenses incurred for mainte¬ 
nance and upkeep of immature plants—Held permis¬ 
sible deduction under S. 5 (j). (19L0) 5 Tax Cas 529, 
Bel. on; AIR 1955 S C 89 : (1955) 1 Mad L J (SC) 
118: 1955 S C J 205, Disting; ILR (1958) Ker 308, 
Reversed. Travancore Rubber & Co., Ltd. v. Commr. 
of Agricultural I. T., Kerala, 1961 S C J 306 i (1961) 
3 S C R 279 « 1961 Ker L T (SC) 31: (1981) Ker L J 
402» (1961) 1 Andh W R (SC) 55 i (1961) 1 Mad L J 
(SC) 55 « (1961) 41 I T R (751) i AIR 1961 S C 604 
(600) (Prs 7, 8). 

-S. 5 (i) — Rubber estate containing both mature 

and immature plants — Expenses incurred for main¬ 
tenance and upkeep of immature plants is not a 
permissible deduction. ILR (1958) Ker 308 »1958 
Ker LJ 33 i (1958) Ker LT 298. 

[Reversed in A I R 1901 S C 0041. 

-S. 5 (j)—Scope — If residuary provision—S. 5 (a) 

(1)—If excludes S. 5 (j). 

A residuary provision normally winds up a section 
(or an Act). Section 5 (|) is not to be deemed to be a 
residuary provision, the application of which is ex¬ 
cluded by any other specific provision in S. 5, parti¬ 
cular by S. 5 (n) (i). 1958 Ker L J 33 i ILR (1958) 
Ker 308 : (1958) Ker L T 298. 

[Reversed on another point in AIR 1961 S C 604 ] 


SECTION 9 

—-S. 9 ( 1 ) First Proviso—Settlement deed covering 
agricultural properties — Settlement not ex facie 
revocable —’•Settlement effected in favour of three 
sons of the settlor, two of whom were minors—Settle, 
mentrdeed enjoining upon sons to contribute to 
maintenance of their mother from out of income of 
properties settled on them — Deed further stipulating 
upon sons to grant 'stridhanam’ to their sister by 
settling upon her properties of equal value from out 
of properties settled upon them individually — Deed 
Pj 0v *ding that the stridhan deed was to be 
effected with the knowledge and consent of their 
mother and in case of obstruction to or delay in 
execution of stridhan deed by the sons the settlor 
8 'ven lull right and authority to execute stri- 
<man deed by selecting at his sweet will properties 
“°® ®ut of the properties settled upon the sons— 
Held, that the last clause gave the settlor the right to 

I!! ass J im j P 0wer , over th 0 assets transferred and hence 
the deed must be deemed to be revocable within the 

proviso to S. 9 (I). (1958) 33 I L T 492 
Fo i 1, 1 T R 135 » Dist - (1945) 13 I T R 10: 

4DB) (St?) 10 1 T R 301, Ref * (1984) 53 1TR 764 

-S. 9 ( 1 ), Third Proviso—Scope and applicability 


The third proviso to S. 9 (1) of the Act takes a case 
out of the scope of S 9 (1) if the settlement is not 
revocable for a period exceeding six years or during 
the lifetime of the settlor, and from which agri¬ 
cultural income the settlor derives no direct or 
indirect benefit. In order to invoke this third proviso 
both the above conditions should exist. It is true that 
the latter condition that the settlor derives no direct 
or indirect benefit from the agricultural income is 
satisfied in the instant case. But the first condition 
that the settlement is not to be revocable for the 
period specified is not complied with. The third 
proviso has thus no application to the instant case. 
(1964) 53 I T R 764 (DB) (Mad). 

SECTION 17 

-Ss. 17 (2) and 35 — Re-assessment — Notice — 

Validity—Requirement of return essential—(Income- 
tax Act (11 of 1922), Ss. 22 (2) and 34). 

The requirements of a'notice under IS. 17 (2) of the 
Travancore Agricultural Income tax Act are required 
in a notice under S. 35 thereof. Since a return of 
income or particulars as to the total agricultural 
income is the central requirement of a notice under 
S. 17 (2) which cannot be dispensed with an omission 
to call for such *a return in a notice under S. 35 
is fatal. 

Period of time in a notice under S. 17 (2) has to be 
related to a specific act or must qualify a specific 
requirement in a notice and hence specification of 
time limit alone i> not a requirement that would 
validate the notice. 

Where a notice stated that the assessee’s income 
from cocoaouts had escaped assessment and called 
upon him to file objections to the proposal to reassess 
his income. 

Held, that the notice was not in compliance with 
the requirements of a notice prescribed by S 35 or 
17 (2}of the Act. A I R 1955 Bom 227 ; AIR 1940 P C 
124, Rel. on. 1961 Ker L J 500» 1960 Ker L T 1295 : 
ILR (1981) Ker226. 

SECTION 34 

-Ss. 34 and 71 (2)—Section 71 (2) if attracts S. 46, 

Travancore Income-tax Act — (Travancore Income- 
tax Act (23 of 1121), S. 46). 

Section 71 (2) will attract S. 40, Travancore Income- 
tax Act, to cases in which every proceeding in respect 
of the assessments concerned was initiated only after 
the Travancore Cochin Agricultural Income-tax Act 
came into force. Section 34 of the Agricultural In¬ 
come-tax Act does not contain any provision on the 
lines of S. 40 (3), Travancore Income tax Act, and 
therefore the Commissioner is in error in rejecting a 
revision petition for failure to pay the fees prescribed 
by S. 40. AIR 1957 Trav Co 260 (260) (Pr 5) (DB). 

SECTION 35 

-S. 35—Reassessment—Notice-Validity—Require¬ 
ment-of : return essential. See Travancore Cochin 
Agricultural Income-tax Act (22 of 1950), S. 17. 1960 
Ker L T 1295 i ILR (1961) Ker 226. 


OEjKallDO 


■Ss. 58, 3 (4) — Charge of supertax — S. 3 (4), 
applies. 

There is nothing in S. 3 (4) which precludes its ap¬ 
plication to the charge of super-tax. The rate oi 

i 0 , tola ! agricultural income of an un« 
divided Hindu family consisting of brothers only 
shall be calculated in the same way as the rate ol 
agricultural income-tax on the said income of the 
f amily is calculated s A I R 1901 S C 009 Foil. 1963 

519 L1 474 * 1 L R ( 1963 ) 2 Ker 8,1963 Ker L T 
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SECTION 71 

-S. 71 (2)—Section if attracts S. 40, Travancore 

Income-tax Act-Section will attract S. 40 to all cases 
in which assessment proceeding was initiated only 
after the Act came into force. See Travancore-Cochin 
Agricultural Income-tax Act (22 of 1950), S. 34. AIR 
1957 Trav-Co 260 (DB). 

SCH. 1 PART 1 

Sch. I, Part I, First Proviso — ‘Hindu undivided 
family’ does not mean only a Hindu Coparcenary — 
Term ‘members’ includes also persons who have no 
right in the family property like* wives of coparceners 
and unmarried daughters. AIR 1935 Bom 412, Rel. on. 
(1960) 2 Ker L R 6i4 : i960 Kei L J 1156. 


aiso nas, therefore, a duty to see that the notice re. 

S ‘ j° ?« the Revenue Recovery Act and 
S. 9 of the Board of Revenue Act is given to the per¬ 
sons mentioned in those sections before a revenue 
sale is set aside. 1956 Ker L T 097 , AIR 1957 Trav 
Co 116 (118) (Pt B) (Pr 6 ) (FB). lr “ V 

TRAVANCOFE-COCHIN BUILDINGS 
(LEASE AND RENT CONTROL) 

ORDER (1122 ME) 

See under Houses and Rents. 

TRAVANCORE-COCHIN BUILDINGS 
(LEASE AND RENT CONTROL) 

ORDER (1950) 


TRAVANCORE COCHIN BAR COUNCIL 

RULES 

RULE 30 

-R. 30 — Advocate engaged by Receiver in insol¬ 
vency proceeding — Pa)ment of his fees-Fixation of 
—Rule 30 is no impediment in fixation— S. 80 of the 
Kerala Insolvency Act, 1950 — Court can fix reason¬ 
able remuneration for work done by advocate. See 
Bar Councils Act (1920), S. 10. 1962 Ker L T 652. 

TRAVANCORE-COCHIN BOARD OF 
REVENUE ACT (9 of 1950) 


See under Houses and Rents. 

TRAVANCORE-COCHIN CIVIL COURTS 

ACT (22 of 1951) 

See also Travancore Civil Courts Act (2 of 1084 ME). 

PREAMBLE 

—Preamble — Retrospective operation]— Act does 
not show that its provisions will apply to proceedings 
started before its commencement. See Tenancy Laws 
—Travancore Jenmi and Kudiyan Act J(5 of 1071), 
S. 33. AIR 1954 Trav-Co 125 (DB). 


SECTION 9 


SECTION 11 


7 — S. 9 — Jurisdiction of Government'— Waiver of 
irregularities — Defect of procedure is cured by sub¬ 
mission to jurisdiction—(Civil P. C, (1908), S. 9). AIR 
1955 N U C (Trav-Co) 1097. 

SECTION 11 

—S. 11 —Application for review—Delay—Express 
Order condoniDg-Necessity—Discretion of Board. 

No express order condoning delay in preferring an 
application for review is prescribed by S. 11, it being 
sufficient that the Board ’sees fit* to do so; the object 
is to leave it to the unfettered discretion of the Board, 
to entertain the application or not. 1960 Ker L T 603. 

TRAVANCORE-COCHIN BOARD OF 
REVENUE ORDINANCE (2 of 1950): 

SECTION 6 

• -S. 6 —Revision petition under S. 50 of Act 1 of 

1008 transferred to Board of Revenue — Dismissal by 
Board as time-barred — Second revision to Govern, 
ment—Power to entertain. See Travancore Revenue 
Recovery Act (1 of : 10e8), S. 50. AIR 1957 Trav-Co 
116 (FB). 

SECTION 9 

• —S. 9, Proviso — Travancore Revenue Recovery 
Act (1 of 1068), S. 50, Proviso — T. C. Revenue Re¬ 
covery Act (7 of 1951), S. 55, Proviso — Revision — 
Order setting aside auction sale without notice — 
Validity. 

Having regard to the imperative language of the 
proviso to S. 9, the persons who obtain orders can¬ 
celling revenue sales without making proper enquiries 
and ascertaining who would be the persons that 
would be affected by the order, would be doing so at 
their peril and the orders cancelling the revenue sales 
would themselves be liable to be set aside as passed 
In contravention of this proviso if impugned by the 
affected persons to whom notice had not been given. 
The rights and liabilities of the Government vis-a-vis 
the auction.purchaser and his heirs and assignees as 
well as the Government’s rights and duties in the 
matter of recovering arrears of tax would also be 
affected by an order cancelling the sale. Government 


—S. 11 —Jurisdiction—Notification making changes 
in territorial jurisdictions — Suit instituted prior to 
notification — Appeal — Forum—There is nothing in 
the notification indicating that any change in the 
jurisdiction of the original Court, because of the terri¬ 
torial changes. See C.P. Code (1908), S. 90. AIR 1957 
Trav-Co 43 (DB). 

SECTION 12 

-S. 12—Suits for removal of manager—Such a suit 

is incapable of valuation for Court-fee purposes — 
Valuation for jurisdiction has to be determined with 
reference to language of S. 12—Market value of pro¬ 
perty under charge of manager or trustee to be re¬ 
moved should determine jurisdiction—(Court-fees Act 
(1870), Sch. 2. Art. 17 (vi)) - (Suits Valuation Act 
(1887), S. 8 ). See Travancore-Cochin Court-fees Act 
(2 of 1125), Sch. 2, Art. 8 , Cl. 2. AIR 1957 Trav-Co 
225. 

-S. 12—Establishment of new Subordinate Judge’s 

Court in particular area over which District Court 
was exercising jurisdiction — Effect on original juris¬ 
diction of District Court—Ordinary original jurisdic¬ 
tion which the District Court had over the area ia 
taken away and it is transferred to the new subordi- 
nate Judge’s Court. See C. P. Code (1908), S. 15. AIR 
1957 Trav-Co 69 (FB). 

SECTION 13 

-S. 13 — Decree passed by civil court in its small 

cause jurisdiction—S. 7, Civil P. C., applies—No revi¬ 
sion lies under S. 115. See Civil P. C. (1908), S. 7. 
AIR 1953 Trav-Co 41 (DB). 

SECTION 14 

_S. 14 (e) — Applicability to cases pending when 

the subsequent Civil Courts Act came into force. See 
Tenancy Laws—Travancore Jenmi and Kudiyan Act 
(5 of 1071), S. 33. AIR 1954 Trav-Co 125 (DB). 

-S. 14—Decree passed by civil Court in its small 

cause jurisdiction—S. 7, Civil P. C. applies—No revi¬ 
sion lies under S. 115. See Civil P. C. (1908), S. 7. 
AIR 1953 Trav-Co 41 (DB). 
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SECTION 19 

_S, 19—Decree passed by civil Court in its small 
eanse Jurisdiction—S. 7, Civil P. C, applies—No revi- 
sion lies under S. 115, C. P. C. See Civil P. C. (1908), 
S.7. AIR 1953 TravCo 41 (DB). 

SECTION 20 

—S, 20 —Repugnancy between S. 7, Civil P. C. and 
S. 20, T. C. Act 22 of 1951 — S. 20 is void to that 
extent—(Civil P. C. (1908), S. 7). See Constitution of 
India, Art. 254. AIR 1953 TravCo 41 (DB). 

TRAVANCORE-COCHIN CIVIL RULES 
OF PRACTICE (1956) 

See under High Court Rules and Orders. 

TRAVANCORE-COCHIN COMPENSATION 
FOR TENANTS IMPROVEMENTS 
ACT (10 of 1956) 

See under Tenancy Laws. 

TRAVANCORE COCHIN CO OPERATIVE 
SOCIETIES ACT (10 of 1952) 

See under Co operative Societies. 

TRAVANCORE-COCHIN COURT-FEES 
ACT (2 of 1125 ME) 

See also under Court-fees Act (1870). 


„ , SECTION 3 

Sub-s. 3 (c). 

-“-S. 3 (c)—Suit for accounts by agent—Held plain¬ 
tiff was entitled to frame his suit as one for accounts 
and value it for Court-fees accordingly. See Court- 
Jees Act (1870), S. 7 (iv) (f). AIR 1957 Trav-Co 264. 
Sub-s. 3 ( 2 ). 

~ 3 ; 3 ( 2 )-—Suit for wrongful termination of service 
—lieUef for future emoluments during pendency of 
luit —Not covered by S. 3 (2)—No Court-fee payable 
—Court-fees Act (1870), S. 7 ( 2 ). 

The petitioner filed a suit for wrongful termination 
or his services and amongst reliefs claimed future 
emoluments by way of compensation from the date 
or the plaint till reinstatement and did not pay any 
U)urt-tee on the relief. In revision against an order 
Court-fee under S. 3 *( 2 > ofTravancore 

s ‘ aoe the relief did not rest on withhold. 
S..? 1 some , earned periodical payments but on the 
« r no ? keipg allowed to earn the salary by 
his d , ulies 14 was a relief for damages 
no Qrart-toe was payable. AIR 
tP tlS’ ReL 0D i AIR 1959 Bom 430, Dist. 1961 
896. J 1086 ’ (1961) 2 Ker L R 473 ‘ 19Gl Ker L T 

Sub-s. 3 (4). 

t 7~ S * 3 (f) (O-Valuations for Court-fee and Jurisdic- 
r ,~~., * or declaration with consequential relief 
Zi «j r . n® °* Rs * 19 P 8 >d for declaration — Relief 
valued at Rs. 10 000 for Jurisdiction — Court cannot 
pin down plaintiff to value of jurisdiction in respect 

Ac? a a 7 q o u ,r s! v'jeVtc, r Proper oour,e - C0UIt ' te85 

The valuation for the purpose of Court-fee need 

air looln as the valuation for Jurisdiction. 
AIR 1930 Cal 686 , Rel. on. 

Where, in a suit for declaration, the plaintiff after 
f a fixed Court-fee of Rs. 10 for declaration has 
^at r0Re ^ at Rs. 10,000 for purposes of juris. 

n °i! ^ or tlie Court t0 P in d °wn t0 
he plaintiff to the value of Rs. 10,000 given for pur- 

°* I^flsdiction Jo respect of the consequential 

feuet prayed by him. The proper course for the Court 


is to return back the plaint to the plaintiff for amend¬ 
ment, so that the plaintiff may elect on a^singlo 
valuation lor both the purposes. 27 M L J 497: AIR 
1915 Mad 573; and AIR 1918 Mad 502 (1), Rel. on. 
1962 Ker L J 1270. 

-S. 3 (4) (e)—Suit for accounts — Essentials —Suit 

claiming fees for services rendered — Not a suit for 
accounts — Court-Fees Act (1870), S. 7 (iv) (f). 

The mere fact that the plaintiff asks for an account 
or briDgs his suit on account or that accounts have to. 
be gone into in order to determine the account, iF 
any, due to the plaintiff, will uot make the suit a suit 
for an account. The defendant must first be an 
accounting party, in other words, must stand in somo 
such relation to the plaintiff as that of agent or bailee 
or receiver or trustee or partner or mortgagee. AIR 
1932 Mad 565; AIR 1935 Cal 359; AIR 1947 Bom 255, 
Rel. on. 

Where the relationship between the parties was 
that of a debtor and creditor, a suit claiming fees for 
services rendered was held as one tor recovery of 
specific sum and not as a suit for accounts. (1961) l* 
Ker L R 337 : 1961 Ker L T 369. 

-S. 3 (4) (e)—Suit for partition and separate posse¬ 
ssion by person in joint possession — Schedule 2 . 
Art. 17B (Mad), applies. See Court-fees Act (1870), 
S.7(iv)(b). AIR 1961 Ker 142. 


•S. 3 (4), (5) — Suits for removal of manager — 
Suit is incapable of valuation for purposes of Court, 
fee—Suit for Court-fee purposes neither covered by 
S. 3 (4) nor by S. 3 (5). See Travancore-Cochin Court, 
fees Act (2 of 1125 ME); Sch. II, Art. 8 ; Cl. 2. AIR 
1957 Trav-Co 225. 

—S. 3 (iv) (c)—Final decree in suit for accounts— 
Appeal by plaintiff — Appellant seeking to make 
defendant liable for more amounts than found by 
lower Court—Valuation for court-fee-Io appeal the 
suit does not lose its character of being an account 
suit so as to entitle the Court or the parties to treat it 
as a money decree. See Court-fees Act (1870), S. 7 (iv>. 
(f). AIR 1952 Trav-Co 43 (DB). 

Sub-s. 3 (5). 

—— S. 3 (5) (a) — Determination of Court-fee- Basis 
of —Suit for possession on basis of title — Defendant- 
admitting plaintiff’s title but claiming leasehold 
right — Court-fee — (Court-Fees Act (1870), S. 7 ( v V 
(a)). 

The amount of court-fee payable has to be deter¬ 
mined on the allegations in the plaint as to the plain¬ 
tiff’s cause of action and the prayers therein and not 
with reference to the defendant’s contention in answer 
to those allegations. Where the plaintiff sues for 
recovery of possession of properties on the basis of 
his full title in them and the defendant, while admitt- 
log the plaintiff’s title to the properties, claims there¬ 
in a leasehold right, the plaintiff has to pay court-fee 
on the market value of the properties under S. 3 (5V 
(a). AIR 1935 Mad 569; 08 Mad L J 755, Distinc 
Jqq 9 Ker L J 273 : 1959 Ker L R 285 I 1959 Ker L X 


. j c q c X ., vetumpacramda 

under S. 8 of Cochin Act-Court-fee payable. Se 

Tf?|“ c c y f S rumpaUamdars Act (8 c 

1118), S. 4. AIR 1955 NUC (Trav-Co) 1908 (DB). 

—-S. 3 (5)—Applicability — “Land”—Ezhuwa join 
family — Alienation by senior members — Suit b 
junior members impugning same as without consi 

?ni at f« D aD r egl nec * ssity and without bona fide 

Decree-Appeal by alinee — Court-fee oi 
aggregate value of possession and mesne profits- 

Sulficiency—Declaration—Court* fees. 
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In a suit brought in 1120 by certain junior members 
of an Ezhuwa family for recovery of possession of 
immovable leasehold properties alienated by the 
senior members of the family in 1102 , impugning the 
alienation on the ground that it was unsupported by 
consideration and was without bona fides or family 
necessity, a decree was passed in terms of the plaint; 
the alienee of one of the items of property appealed 
against the decree in 1125, valuing it for purposes of 
s->ourt-fee as :one arising from a suit for possession of 
immovable property and he paid Court.fee on that 
basis on the market-value of the item of property of 
which he was the alienee. The suit in the trial Court 
was also valued likewise. The trial Court had decreed 
mesne profits as well, and the appellant therefore 
paid Court-fee on the total ..valuation and not sepa¬ 
rately on the two reliefs of possession and mesne pro. 
fits granted by the trial Court. The question having 
been raised by the office as to whether the proper 
Court-fee had been paid. 

Held. (1) that 3 (5) of tha Travancore-Cochin 
Court Fees Act (1125), which came into force pending 
the appeal applied to the appeal, and Court-fee was 
paid on the market value of the subject-matter, which 
was to be taken, in cases of dispute, as ten times the 
annual gross profits of such land, building or garden, 
when capable of yielding annual profits, minus the 
assessment paid, if any, ( 2 ) that in that view the 
Court fee paid on the memorandum of appeal on the 
basis of the market-value was correct and proper, 
and no court-fee was necessary in respect of the 
declaration as to the validity of the alienation impu¬ 
gned; that the declaration sought as regards the 
alienation, i.e., its validity need not be made the 
subject of a separate Court-fee under the Court-Fees 
Act, governing the appeal, the two reliefs — declara¬ 
tion a ad consequential relief of possession—being 
incapable of being split up for purposes of Court-fee 
or -jurisdiction; (3) that the leasehold right in the 
properly being alone the subject-matter of the suit 
and appeal. Court-fee had to be paid on the market- 
value of such right only and not on the entirety of 
the rights over the properties; the leasehold right 
alone constituted "land” under S. 3 (5) for purposes 
of Court-fee in the suit and appeal; and (4) that under 
S. 3 (5) of the T. C. Court Fees Act, Cburt-fee is 
payable on the aggregate of the value of the two 
reliefs by way of possession and mesne profits and not 
separately on the value of each relief. 14 Mad 20: 27 
Mad 4 SO; 38 Mad 922 (FB); 3S Mad 1184; (1950) 1 
M L J 403; 17 Coch L R 4; 17 Coch L R 246, Foil. 
1950 T C L R 531 i 1950 Ker L T 559 r AIR 1951 
Trav-Co 142 (146) (Pr 12) (DB). 

Sub-section 3 (9). 

-S. 3 (9)—Suit for redemption—Dispute in appeal 

solely relating to price of redemption — Court-fee in 
appeal — To make the provision of the section ap¬ 
plicable to an appeal from a decree for redemption, 
the appeal must be for the recovery of the property 
mortgaged — Where it does not so relate, court-fee 
has to be paid ad valorem. See Court-fees Act (1870), 
S. 7 (ix). AIR 1954 Trav-Co 204 (DB). 

Sub-section 3 (10). 


valuation of plaint and non-payment of proper court, 
fee — Court deciding to issue commission can direct 
plaintiff to deposit costs of such commission—In case 
defendant’s objection is ill-founded Court will direct 
reimbursement by defendant. See Court-fees Act 
(1870), S. 9. AIR 1961 Ker 129. 

SECTION 8 

• 8 Part 3, Sch I, Art, 1—Suit for partition— 

Defendants claiming that some property has been 
left out — Defendants are not liable to pay Court- 
fees on it—Practice—(TravancoreCochin Stamp Act 
(1 of 1125), S. 3 (l4)-Court-Fee§ Act (1870), S. 7 
(iv) (b)—Stamp Act (1899), S. 2 (15)). 

Third part of S. 8 purports to cast a liability on the 
defendants to pay court-fees "according to the provi¬ 
sions of this Act”. Section 8 cannot by itself make a 
defendant liable to pay court-fee if he is not other¬ 
wise bound to pay the same under the provisions of 
the Act. A claim by a defendant in a suit for parti¬ 
tion that there are more partible properties than are 
stated in the plaint does not fall within Art. 1 of 
Sch. I. 

The practice of Civil Courts in the erstwhile States 
of Travancore and Cochin to collect Court-fees from 
defendants who claimed their share in partition suits, 
has no statutory basis. 34 Cochin L R 221, Rel. on. 

There is nothing in the law which requires a defen¬ 
dant in a partition suit to pay court-fees in order to 
have his share separately allotted to him. He is 
merely to ask for it in his written statement and it is 
open to the Court to order the shares of the defen¬ 
dant in a partition suit to be separated amongst them¬ 
selves. The decree that is finally drawn up in the 
partition suit has to be stamped as an instrument of 
partition under the Stamp Act and except the stamp 
duty levied on the decree, no other Court-fee is pay¬ 
able by the defendant. The right of State to some 
revenue on the claim of the defendant is satisfied by 
the direction in the Stamp Act that the decree as 
finally drawn up should be stamped as an instrument 
of partition and except that stamp duty no other duty 
is payable by the defendant. 

Moreover the claim of the defendants to the parti¬ 
tion of certain properties which are not included in 
the plaint, by itself cannot cast a burden on the 
defendant to pay court.fee on the value of such pro¬ 
perty. There is only one suit for partition and the 
question is what the partible properties are. It is open 
for any of the defendants to point out that the list of 
properties furnished by the plaintiff is incomplete. If 
the Court be satisfied that more properties have to be 
brought in to be partitioned, that will be done and at 
the time of drawing up the final decree stamp duty 
will be collected on the value of such properties also. 
Vasudeva Vadhyar v. Govinda Bhatt, I L R (1954) 
Trav-Co 140 i 1954 Ker L T 510 : AIR 1954 Trav-Co 
315(315,316) (Prs 2, 3, 4) (FB). 

—S 8 ,Explanation-Cross*objection claiming mesne 
profits — Court-fee has to be paid on quantum of the 
claim for the period between date of suit and date of 
decree appealed against. See Court-fees Act (1870), 
S. 11. AIR 1954 Trav-Co 174 (DB). 


-S. 3 (10) (l) (d)—Suit for eviction of Verumpat- 

'tamdar under S. 8 of Cochin Act of 1118 — Court-fee 
payable. See Tenancy Laws — Cochin Verumpattam. 
dars Act (8 of 1118), S. 4. AIR 1955 N U C (Trav-Co) 
1903 (DB). 

SECTION 5 

-S. 5-Suit for partition and separate possession by 

person in joint possession — Schedule 2, Art. 17-B 
(Mad), applies. See Court-fees Act (1870), S. 7 (iv)(b). 
AIR 1961 Ker 142. 

SECTION 6 

--S. 6 -Objection by defendant as to impropS 


SECriON 9 

-S. 9—Finality attaching to orders under-Ques¬ 
tion regarding category in which suit falls and not 
regarding adequacy of court-fees—Order is revisable. 

A revision may not lie at the iostance of the defen¬ 
dant regarding the adequacy of stamp paid on the 
plaint. But where the question is as to whether the 
suit comes under S. 3, sub s. (4), Cl. (e) or Art. 8 , 
Cl. 8 of Sch. II of the Travancore-Cochin Court-fees 
Act, the question really is as to the category under 
which the suit comes and a revision at the instance 
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of the defendant is mainlainable. AIR 1953 S C 28; 
AIR 1929 Mad 390; AIR 1944 Mad 315 (FB) and AIR 
1954 Trav-Co 178 (FB), Rel. on. (I960) 2 Ker L R 4 : 
l L R (I960 ) Ker 891: 1960 Ker L T 129/ i AIR 
1981 Ker 142 (143, 144) (Pt A) (Prs 11,12). 

A_s. 9 -Order as to Court-fee even if wrong is not 

reusable under S. 115, Civil P. C. See Civil P. C. 
(1908), S. 115. AIR 1954 Trav-Co 178 (FB). 

[Overruled in AIR 1901 Ker 140 (FB).] 


—S. 9—‘Every question relating to valualion’ — 
Meaning of the expression—Refers only to the actual 
assessment or appraisement of I he value of the Jsuit 
or valae See Court'fees Act (1870), S. 12. AIR 1954 
TravCo 29, 

SECTION 11 


—S. 11 (i)— Amount or value of claim—Interpreta¬ 
tion — Mode of calculating Advocate’s fee. See Bar 
Councils Act (1920), S. 10. AIR 1957 Trav-Co 170 
(DB). 

9 — S. 11—Applicability. 

Section 11 applies only to suits, or appeals and not 
applicalions.gln re Court-fee Ref. No. 1 of 1950. 1952 
Ker L T 642 i I L R (1952) Trav-Co 991 j AIR 1953 
Trav-C) 104 (108) (Pt C) (Pr 10) (FB). 


SECTION 22 

#—S. 22—Application for probate or letters of 
administration—Court-fee to be calculated according 
to law in force on date of grant. See Court-fees Act 
(1870), S. 19-1. AIR 1954 Trav-Co 520 (FB). 

SECTION 36 

• —S. 36—Court-fee on application for return of 
document—Exemption. 

The notification of the Travancore Government, 
dated 25-1.1915, which is embodied io R. 817 (1) of 
the Travancore Civil Courts Guide, 1944, and R. 805, 
sub. r. 6, 7 and 8 of the Guide, constitute the law 
relating to the pavment of court-fee on applications 
for the return of documents from Court so far as the 
Travancore area of the State is concerned. 

As regards the law in Cochin area an application 
presented by any person, whether a party to the suit 
or not. for the return of documents produced by him 
in Court, whether before or after the disposal of the 
suit is not liable to be taxed. 

• ^ aw re ^ a Ii n 8 1° this matter is not the same 
in the Travancore area and in the Cochin area. It is 
a matter for the consideration of the State whether 
tne law should not be made uniform in both the 
areas of the state. 1952 Ker L T 042 : I L R (1952) 

* A 1 R 1953 TravCo 104 (107) (Pt A) 

\rr 4) (rfl), 


SCHEDULE 1, ARTICLE 1 

T""“Sch- li Item l—Liquidation proceedings of banl< 

ing campany — Debtor filing affidavit claiming due 

A°I n „ c o ( i^ p ^ ay "' Sel * 0ff ~ Court-fee. See Court-fee 
Act (1870) Sch. 1, Art. 1. AIR 1959 Ker 11. 

• 7 7 $ c b. 1, Ait. I—Suit for partition — Defendan 
claiming that some property has been left out- 
Defendants are not liable to pay Court-fees on it - 
Practice prevailing In erstwhile Courts of Travai 
core and Cochin States to collect Court.fees froi 
such defendants has no statutory basis. See Travai 

UourMees Act (2 of 1125), S. 8, Part 
AIR 1954 TravCo 315 (FB). 

SCHEDULE 1, ARTICLE 6 

rJirtu'*? ~~ 0r * der °? a PP lica tion under At 

- Appeal - Court, fee payable 

Alls K s “ 3 %ir Act (1870) ' SCh ' n - Att - 1 


SCHEDULE I, ARTICLE 11 

9 —Sch I, Art. 11 — Application for probate or 
letters of administration — Court-fee to be calculated 
ac sordine to law in force on date of grant. See 
Court-fees Act (1870), S. 19-1. AIR 1954 TravCo 520 
(FB). 

SCHEDULE 2, ARTICLE 1 

9 —Sch. II, Art. 1 (a) — Court-fee on application 
for copies of documents—(T. C. General Clauses Act 
(7 of 1125), S. 12). 

There is nothing in the T. C Court.fees Act which 
makes S. 1212) oi the T. C. General Clauses Act in¬ 
applicable to the interpretation of the word “docu. 
ment” in Art. 1 (a) of Sch II. According to the rule 
of interpretation contained in that section the words 
"application for a copy of any document'* in Art. 1 
(a) must be interpreted to mean "application for the 
copies of any documents’*. 

The rules governing this matter are : (1) An appli¬ 
cation for copies of more than one document in one 
suit or proceeding can be taxed only with the fee 
prescribed for one application, namely, one and a 
half anna. (2) If the documents of which copies are 
applied for are in more than one suit or proceeding, 
separate application will have to be filed in each of 
the suits or proceedings and each apolication will 
have to be taxed with a fee of one and a half anna. 
(3) For obtaining more than one copy of any one 
document separate applications will have to be filed 
for each copy and if one application is filed for the 
purpose it will be treated as many applications as 
there are copies applied for and taxed accordingly. 
The same principles will apply to applications (or 
urgent copies also 1952 Ker L T 642 i 1 L R (1952) 
Trav Co 991. A I R 1953 Trav Co 104 (109) (Pt B) 
(Prs It, 13) (FB). 

SCHEDULE 2, ARTICLE 5 

—Sch. 2, Art. 5—Case transferred to another officer 
for administrative purpose — Does not mean that it is 
Dot the case in which the vakalat was originally filed. 
See Court.fees Act (1870), Sch. 2, Art. 10. 1956 Cri 
L J 421 (1) i AIR 1956 Trav-Co 110. 


SCHEDULE 2, ARTICLE 8 


-Sch. 2, Art. 8 (viii) — Applicability — Suit for 

partition and separate possession by person in joint 
possession — Sch. 2, Art. 17B (Mad), applies. Sea 
Court.fees Act (1870), S. 7 (iv) (b), (v). A I R 1981 
Ker 142. 


•Sch. 2, Art. 8 (3) — Suit under O. 21. R. 63 of 
C. P. Code—Cour-fee payable is Rs. 10—Court-fees 
Act (1870), Sch. 2, Art. 17 (i). 

A suit for setting aside a claim, order passed in exe¬ 
cution and for other incidental reliefs is a suit filed 
under O. 2L, R 03 of the C. P. Code and the Court- 
fee day able is only Rs. 10 under Sch. 2, Art. 8 (3). 
The other reliefs are either superfluous or such as 
would necessarily follow on tha main praver being 
allowed. 9 T L J 310 ; A I R 1933 Mad 439 and 17 
Mad L J 018, Rel. on. 1961 Ker L J 1088 : (L901) 2 
Ker L R 438 : 1961 Ker L T 804. 

—Sch. 2. Art. 8 — Decree for mortgage amount 
obtained—Exclusion of some items of property from 
liability —Prayer for inclusion of those items—Esti. 
mate of relief at money value not possible—Payment 
° { 0 Rs : lO as court-fee held proper. (1961) 1 Ker L R 
18 i 1961 Ker L T 19. 

-—-Sch, 2, Art. 8 (2) — Temple properties — Defen- 
dant appointed manager by some of the trustees 
without consent of others-Suit by other trustees for 
removal of defendant 1 and restoration of temple 

A r ? P ? t /o? s '”^ xed court - fee oERs. 15 under Sch. II. 
Art. 8 (2) sufficient—1955 K L T 17, Rel. on; I960 
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K T 1361, Foil. - Court-fees Act, 1870), S. 17. 
(1961) 1 Ker L R 19 : 1961 Ker L T 3 

-Sch. 2, Ait. 8, Cl. (2), S. 3, (4) (5) - Suit for 

removal of manager — (Travancore Cochin Civil 
Courts Act (22 of 1951), S. 12) - Court-fees Act 
(1870), Sch. 2, Art, 17 (vi) — Suits Valuation Act 
(1887), S. 8. 

A suit for the removal of a person from a manage, 
ment is incapable of valuation for purpose of Court- 
fee. Where under the scheme of the compromise 
decree, the manager for the time being ol the com¬ 
mon properties is only a trustee the Court fee pay¬ 
able on a plaint to remove a trustee is specifically 
provided in Cl. (2) of Art. 7 of Sch. 2, Court fees 
Act. Court-fee prescribed is Rs. 15. In a suit to 
remove a trustee or a manager, the plaintiff cannot 
put his own ‘valuation for purposes of jurisdiction. 
Section 3 (4) of the Court-fees Act which entitled a 
plaintiff to put his own valuation for purposes of 
court-fee does not cover a suit of the present nature, 
nor is there any provision that even in the case of 
suits falling thereunder, the value as determinable 
for the computation of Court-fees and the value for 
purposes of jurisdiction, shall be the same. There is 
no Suits Valuation Act in force now, applicable to the 
Cochin area of the State. Just as S. 3 (4) does not 
cover suits like the present even for Court-fee pur¬ 
poses, S. 3 (5) does not either. Nor is there any provi¬ 
sion that even in respect of suits falling under S. 3 
(5) valuation for purposes of Court-fees and jurisdic¬ 
tion will be the same. The valuation for jurisdiction 
has to be determined with reference to the language 
of S. 12 of the Civil Courts Act. The market value of 
the property under the charge of the manager or the 
trustee to be removed, should determine jurisdiction. 

1956 Ker L T 775 : 1 L R (1956) Trav-Co 971 1 AIR 

1957 Trav-Co 225 (226, 227) (Prs 5 to 8). 

TRAVANCORE-COCHIN COVENANT 

ARTICLE 21 

-Art. 21 — Power of Maharaja of Cochin to grant 

suspension, remission or commutation of sentence 
cannot be invoked or exercised after commencement 
of Constitution. See Constitution of India, Art. 72. 
1955 Ker L T 727 > ILR (1955) Trav-Co 788. 

—Art. 21—Constitution of India, Arts. 72 (1), 291, 
Cl. (1), 362 — Maharaja of Cochin cannot invoke 
powers of suspension remission, or commutation of 
death sentences reserved to him under Art. 21, after 
commencement of Constitution. 

After the commencement of the Constitution, no 
individual, or body or institution in the territory of 
India can exercise any executive, or judicial or legis¬ 
lative power unless the Constitution confers it or 
countenances its exercise. 

The powers of suspension, remission or commu¬ 
tation of death sentences passed in respect of 
offences committed in the territory of Cochin under 
Art. 21 of the Covenant entered into by the Ruler of 
Travancore and Cochin for the formation of the 
United State of Travancore and Cochin cannot sur¬ 
vive the passing of the .Constitution of India, after 
which, no power of Sovereignity continues to vest in 
the members of the Princely Order. The Maharaja of 
Cochin cannot, therefore, after the commencement 
of the Constitution invoke the powers reserved in 
him under Art. 21 of the Covenant. 

Art. 302 of the Constitution has nothing to do with 
the executive power like the suspension, remission or 
commutation of a sentence passfd by a competent 
Court but concerns itself only with the guarantee or 
assurance given under such Covenant or Agreement 
as is referred to in Cl. (1) of Art. 291 with respect to 
the personal rights privileges and dignities of the 


-FEES ACT (1125 ME). Sch. 2. Art. 8 

, R , u ' e £ ° f “ lodjan State. 1955 Ker L J 727, ILR 
(I9 do) Trav-Co 788. 

TRAVANCORE-COCHIN CRIMINAL RULES 

OF PRACTICE 

See under High Court Rules and Orders. 

TRAVANCORE-COCHIN ELECTRICITY 
DUTY ACT (4 of 1950) 

SECTION 3 

—Ss. 3 (1) and (2) and 9 (2) (i) (b) - Delegation 
or powers by legislature to executive — Levy of tax 
and fixation of rate of tax is legislative function — 
Constitutional validity of—S. 3 (1) and (2| and S. 9 (a) 
and (b) were unconstitutional for excessive delegation. 
See Constitution of India, Art. 205. 78 Mad L W 602t 
1965-2 Mad L J 254 i AIR 1966 Mad 220. 

SECTION 9 

— 7 ^s. 9 (2) (a) and (b) — Delegation of powers by 
legislature to executive — Levy of tax and fixation of 
rate of tax is legislative function — Constitutional 
validity of — Section was unconstitutional for exces¬ 
sive delegation. See Constitution of India, Art, 205. 
78 Mad L W 662 : (1965) 2 M L J 254 : AIR 1960 
Mad 220. 

TRAVANCORE-COCHIN ENTERTAINMENTS 
TAX (VALIDATION OF LEVY AND 
COLLECTION) ACT (26 of 1955) 

SECTION 3 

-S. 3—Validity—(Constitution of India, Arts. 31, 

19(1) (g)). 

What S. 3 provides is that notwithstanding the 
omission to frame bye laws under S. 12 of Act (0 of 
1951) (Trav-Co. Local Authorities Entertainment Tax 
Act) all orders passed and all actions taken in con¬ 
nection with the levy of or collection of entertain¬ 
ment tax by local authorities are valid. If the Act 
is not otherwise invalid the collection of tax in res¬ 
pect of the antecedent period cannot be taken to 
interfere with the :right to carry on the trade or 
profession. There is no scope for applying the prin¬ 
ciples Jlaid down by the Supreme Court in AIR 1952 
S C 115, to such case. 

Claused) of Art. 31 of the Constitution must be 
regarded as concerned with deprivation of property 
otherwise .than by imposition or collection of tax. 
Even though the validating Act makes the levy or 
collection of tax in respect of the period before the 
date of passing of the bye-laws valid it cannot be 
said that Art. 31 of the Constitution has been violated. 
The fact that Act (20 of 1955) is retrospective in its 
operation is no ground for invalidating it. It was 
open to the Legislature acting within the sphere of 
its constitutional authority to pass a validating statute 
or to give retrospective effect to the new statute 
notwithstanding the fact that the earlier law gov¬ 
erning the same matter was declared by the courts 
of law as invalid, unenforceable or inoperative. 
Section 3 of Act (26 of 1955) does not violate any 
of the provisions of Part III of the Constitution. 
As regards the criminal prosecutions launched by the 
Panchayat and the Municipality the same cannot 
stand in view of the proviso to S. 3 of Act (20 of 
1955). 1958 Ker L T 550: ILR (1958) Ker 940 t 
1958 Ker L J 1093 : AIR 1959 Ker 43 (44, 451 
(Prs 6, 7, 10) (DB). 

TRAVANCORE-COCHIN FISHERIES 
ACT (34 of 1950) 

SECTION 4 

-S. 4—Rules under-Valid ity. 


TRAVANCORE-COCHIN FOOD GRAINS, ETC. CONTROL ORDER (1950), Pre. 749 


Section 4 contemplates only two purposes for which 
the Government may make rules, (i) for the purpose 
of licensing fishing and (ii) for the purpose of pro¬ 
tecting and preserving fish and, consequently a rule 
and order which purport to have been made under 
S. 4 and which are avowedly for the purpose of 
avoiding unhealthy compitition between classes of 
fishermen are clearly in excess of the powers con¬ 
ferred on the Government by the section. (I960) 2 
Ker L R 40 j I960 Ker L J 1005 : 1960 Ker L T 653. 

TRAVANCORE-COCHIN FOOD GRAINS 
(DISTRIBUTION, RATIONING AND 
MOVEMENT) CONTROL ORDER 

(1950) 

PREAMBLE 

—Preamble — Applicability — Acts contravening 
Order committed before publication of Order — 
There is no violation of Order—Charge could only be 
framed under Paddy (Acquisition and Movement) 
Control Order dated 12-4.1950 issued under S. 3, 
Public Safety Measures Act which was in force at 
the time — But orders (1950) were held illegal and 
void — Thus in any view of matter conviction could 
not be sustained. AIR 1955 NUC (Trav-Co) 3477. 


evinces an intention which is inconsistent with the 
continuance of the rights and liabilities accrued or 
incurred or under the repealed Act. Section 4 is 
applicable even to a case where the repeal of an 
enactment is followed by a fresh enactment. AIR 
1955 S C 841, Rel. on. 1963 Ker L J 397 : 1964 Mad 
L J (Cri) 192 : 1963 Ker L T 478. 

SECTION 47 

-Ss. 47 to 51 — Validity — Provisions contravene 

Arts. 19 (1) (f) and (g) and 31, Constitution of India 
—Entire group of the sections has to be struck down 
as unconstitutional — Provisions are void so far as 
private forests and their owners in the Malabar area 
of Kerala State are concerned. See Constitution of 
India, Art. 13. AIR 1964 Ker 287. 

SECTION 48 

-Ss. 48, 59, 50. 51 — Kerala Forest Act, 1901 (4 of 

1902)-Validity—Provisions contravene Aits. 19 (l)(f) 
and (g) and 31 — Entire group of the sections has to 
ba struck down as unconstitutional — Provisions are 
void so far as private forest and their owners in the 
Malabar aiea of Kerala State are concerned. See 
Constitution of India, Art. 13. AIR 1964 Ker 2S7. 


CL AUSE 15 

——-CIs. 15,16, 24 — Conviction for contravention of 
-Defective charge—Evidence lacking—Accused not 
called -upon to explain circumstances — Conviction 
(Criminal P. C. dSDS), Ss. 342 and 221). 
AIR 1955 NUC (Trav-Co) 3477. 

CLAUSE 16 

~ ^ 16— Conviction for contravention of—Defec- 
tive charge - Evidence lacking —Accused not called 
upon to explain circumstances-Conviction quashed, 
bee Travancore-Cochin Food Grains (Distribution, 

5mRH NUC^aTcomTL 1 ll950) ' CK 15 ‘ 

CLAUSE 24 

tT7cha?i“ C ° I ? V ^ Cti0a | 0r contravention of-Dafec- 
unon m p 8 v r - Evl f denC0 ,ak,Dg - Accused not called 

Cl.S‘7i U95(,, ' 

TRAVANCORE-COCHIN FOREST ACT 1951 

(3 of 1952) 

See also Kerala Forest Act, 1901 (4 of 1902) 

SECTION 27 

-~—S. 27— Kerala Forest Act (4 of 1962) S 85 m— 

&&£3S8rHSra£ 

(4 of 1962), S. 83 ( 1 ) 2 ,S ‘ 4 K Forcst Act 

A person accused of an offence alleged to hi™ 
been committed by him in 1958 under!? 27of the 

Cochin Fo , rest Act > 1952 can be convicted 
filed in W ^ en the complaint was 

oTlVsVr. 19 „ 2 , ‘V Travancore-Cochin Forest M 

the Forest Aot^lsaV 0 ' 00 ' havl “ 8 be6n ^ 8aled ^ 


SECTION 101 

■Ss. 101 ( 1 ) and 101 (3)—Scope—Timber Transit 
Rules under Travancore Forest Act (2 of 1068), 
Rr. 11 and 26—Validity — Conviction under S. 35 of 
the later Act and Rule—Legality. 

There is nothing in R. 11 of the Timber Rules in¬ 
consistent with the new Act and hence this rule may 
be deemed to be a rule passed under S. 38 of Act (3 
of 1952). This rule does not provide for penalty for 
contravening that rule. The provision for penalty is 
contained in R. 29. Since Act (2 of 1003) of Travan- 
core was repealed in toto by sub-s. (1) of S. 101 of 
Act (3 of 1952), Travancore-Cochin, it is obvious that 
S. 35 of the repealed Act could no longer be invoked 
for any purpose. It is wrong to assume that this 
section is alive for the purpose of R. 20 of the Timber 

Tr L D . sit j? ules even a “ er the re P eal of th0 Act as a 
whole. Only such of the rules as are consistent with 

the new Act are saved by sub-s (3) of S. 101. Rule 20 

is clearly inconsistent with the new Act because that 

rule proceeds on the assumption that S. 35 of Act (2 

ol 1008) is in lorca, while as a matter of fact, that 

section has gone out of the statute book with the 

repeal of that Act. The failure to pass the required 

rules cannot be remedied by invoking the section of 

a repealed statute or a rule framed under that statute 

but which is inconsistent with the provisions of the 

A <*. 1959 Ker L T 53 » 1953 Mad L J (Cri) 130: 

1958 Ker L J 121 » 1959 Cri L J 1134 i AIR 1938 

Ker 262 (203, 204) (Prs 5, 6 ). * 


(TRAVANCORE-COCHIN) GENERAL SALES 
TAX ACT (11 of 1125, M. E.) 

See under Sales Tax. 

(TRAVANCORE-COCHIN) GENERAL SALES 

TAX RULES (1950) 

Sea under Sales Tax-(T. C ) General 
Sales Tax Rules (1950). 

TRAVANCORE-COCHIN GOVERNMENT LAND 
ASSIGNMENT ACT (33 of 1950) 

SECTION 3 

Ss. 3, 4, 5 — Procedure under is mandatory— 
Asjrgumcnts of lands — Mandatory procedure no* 
followed—Assignments are without jurisdiction. * 
Government being in certain cases bound to folio® 
a procedure that gives udequate safeguards to persons 
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haviDg claim, cannot, without rational classification 
and haviD8 regard to the guarantee of equality before 
law, be authorised to follow at its will another proce¬ 
dure where such safeguard is not available. The Act 
confers no other power of assignment on the Govern¬ 
ment, which is not controlled by Ss. 4 and 5. 

Section 4 partly enacts the procedure for a quasi¬ 
judicial Tribunal, and the rules of judicial procedure 
intended for safeguarding claims of parties are 
mandatory. Hence under the Act any assignment by 
the prescribed authority must be after the stages 
under Ss. 4 and 5 been gone through, and there is no 
dispensing power in the Government. 

Where, therefore, Government assigned lands 
without complying with the mandatory provisions of 
procedure and there were claims against the assign¬ 
ments, the assignments were held to be without juris¬ 
diction. (1961) 2 Ker L R 559 « 1961 Ker L T 1121 1 
1961 Ker L J 1192 :1 L R (1961) 2 Ker 627. 


SECTION 4 

—— S. 4 — Procedure under, is mandatory — Assign¬ 
ments of lands — Mandatory procedure not followed 
•—Assignments are without jurisdiction. SeeTravan- 
core-Cuchin Government Land Assignment Act (33 
of 1950), S. 3. 1961 Ker L J 1192 1 1 L R (1961)2 
Ker 627. 

SECTION 5 

-S. 5—Procedureunderis mandatory—Assignments 

of lands — See T. C. Government Land Assignment 
Act (33 of 1950), S. 3. 1961 Ker L J 1192 i ILR 
(1961)2 Ker 627. 

TRAVANCORE.COCHIN HIGH COURT ACT 

(5 of 1125ME) (1949) 

SECTION 6 

-Ss. 6, 15,20 and 21-Trivandrum Bench—Filing 

poweis—Trivendrum Bench is not the High Court ot 
Kerala—It can only hear and dispose of such cases 
as are directed to be posted before it by the Chief 
Justice—It cannot do anything else on behalf of the 
High Court and in particular, it cannot receive 
cases—See States Re-organization Act (1956), S. 51 (3). 
AIR 1958 Ker 188 (DB). 


SECTION 8 

_ —Ss. 8, 25 — Applicability — U. S. T. C. High 
Court Ordinance (II of 1124). Cl..8) - (Travancore 
High Court Act (IV of 1099), Ss. 11, ^-(Constitu¬ 
tion of India, Art. 214). 

The review application was made on 22nd August, 
1946, to the Travancore High Court. The prelimi¬ 
nary objection to the maintainability of the review 

application was decided on 29th June, 1949,, and^was 
rejected. The Court of review then on 21st Decem¬ 
ber, 1951, dismissed review application on merits. 
The defendants obtained on 14th April. 19 j>2, specia 
leave of the Supreme Court to prefer the appeal 
against the decision of the High Court. It was con¬ 
tended that in the changed circumstances the review 
aDDlication had become infructuous and should have 
been dismissed by the High Court in limine. 

Held, that the application for review was Pf°P er * y 
made to the Travancore High Court and the Trava - 

hv the Maharaja or any other authority. Ijwasa 
proceeding properly instituted and was pending 
the 1st Tulv 1949, and consequently under S. 8 of 

Ordinance No. II of 1124 had to 
High Court of the United State as if it had commenc- 
ed in the said High Court after the coming into iforce 
of the said Ordinance. The application for review 


was rejected by the High Court. If, however, the 
High Court had admitted the review then such ad¬ 
mission would have had the effect of reviving the 
original appeal which was properly filed in the Tra¬ 
vancore High Court under S. 11 of the Travancore 
High Court Regulation (IV of 1099). That appeal, 
so revived, having been commenced prior to the com¬ 
ing into lorce ot Ordinance No. II of 1124 would, 
under S. 8 of that Ordinance, have had to be con¬ 
tinued in the High Court of the United State as if 
it had commenced in that High Court after such 
date. 


The position would b9 the same if on this appeal 
before the Supreme Court, the Supreme Court now 
admitted the review, for, upon such admission the 
appeal filed in the Travancore High Court would be 
revived and then, haviDg been commenced in the 
Travancore High Court and continued in the High 
Court of the United State by virtue of S. 8 of Ordi¬ 
nance No. II of 1124 the appeal so revived would, 
under S. 8 of the Act of 1125, have to be continued 
in that High (Court as if it had commenced in that 
High Court after the coming into force of that Act. 
In other words, the old appeal, if restored by the 
Supreme Court, would, by the combintd operation 
of S. 8 of Ordinance II of 1124 and S. 8 of the Act 
of 1125 be an appeal pending in the H ; gh Court of 
the United State. Under the present Constitution 
Travancore.Cochin has become a Part B State and 
under Art. 214 of the Constitution the High Court of 
the United State of Travancore-Cochin has become 
the High Court of the Pait B Stste of Tiavancoie- 
Cochin and shall have the jurisdiction to exercise all 
the jurisdiction of and administer the law adminis¬ 
tered by the High Court of the United State. 


Such appeal must accordingly be disposed of 
under S 25 of the last mentioned Act. That section 
does not require any confirmation of the judgment 
passed on the reheariDg of the appeal by the Maha¬ 
raja or Rajpramukh or any other authority. Assum¬ 
ing, however, that the appeal if restored will have 
to be governed by S. 12 of the Travancoie High 
Court Regulation (IV of 1099), even then the provi¬ 
sions of S. 11 would have to be applied 'as far as may 
be’ and it may well be suggested that the portion of 
S. 11 which requires the confirmation by the Maha¬ 
raja, would, in the events that have happened, be in¬ 
applicable. Hence the review application had not 
become infructuous, Moran Mar Basselios Cathoncos 
v. Most Rev. Mar Poulose Athanasius. 1955 S Ca 
1354 i (1955) 1 S C R 5201 1954 S C J 736 i I L R 
(1954) T C S67 « 1954 Ker L T 385 i A I R 1954 S C 
526 (537) (Pt A) (Pr 31). 


-S. 8-Applicability — S. 8 of Ordinance II of 

24 and S. 8 of the Act had no application to pro¬ 
bings closed before the date of the Ordinance- 
‘cree of former High Court of Cochin did not 
come decree of High Court of the United State ot 
avancore and Cochin—Suit decree did not operate 
res judicata — Being foreign judgment was not 
□elusive on issue as to title to property situate 
yond its territorial jurisdiction. 

Paragraph 2 of S. 8 of Ordinance II of 1124 has 
Eerence to 'any such proceedings as afor “* ,d j 

thus related to paragraph i. The op ®“ j to 
paragraph 1, 'all proceedings commenced prior to 

e P coming into force of this Ordinance normally 

fer tOiProceediDgs which were Riding at ‘eased?© 
d not to those which were dead or had ceased 1 
pending, may be, a long time before, s a y even 
irty or fifty years. The plain and natural meaning 
the word^depend’ In paragraph I is ‘be pending 
,d that the words 'shall be continued and de P end , 
ive to be read conjunctively for gr eate / an cl “ ty a 

lphasis and not disjunctiveJy to mean little ° 

.thing. Therefore S. 8 of the Ordinance aforesaid 
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applies only to proceedings which were commenced 
before the date in which it came into force and were 
pending on that date. Paragraph 1 of S. 8 of the Act 
of 1125 does not take in proceedings which were 
commenced and concluded prior to the date of the 
Ordinance, because they were not to be continued by 
virtue of S. 8 of the Ordinance. For that reason, 
paragraph 2 of S. 8 of the Act also has no applica¬ 
tion to proceedings which had closed before the date 
of Ordinance If of 1124. A decree of the Travan- 
core High Court or of the Cochin High Court did 
not become a decree of the High Court of the United 
State of Travancore and Cochin under the Ordinance 
or the Act, and, the decree of the Cochin High Court 
was, therefore, a foreign judgment which could not 
opente as res judicata. As a foreign judgment the 
judgment of the Cochin High Court was not con¬ 
clusive between the parties on the issue as to the 
title to the suit property situate in the former State 
of Travancore. AIR 1903 SCI, Rel. on. Parukutty 
Amma Parvathi Amma v. Sankara Kurup Rama 
Kurup. 1963 Ker L J 697 : 1963 Ker L T 730 j 1LR 
(1963) 2 Ker 361 , A I R 1964 Ker 4 (5 to 7) (Pt A) 
(Prs 3, 7, 8) (FB). 

•-Ss. 8 and 18 (2)—Scope and effect—Jurisdiction 

of High Court—Company—Liquidation—Proceedings 
pending in District Court—Application for certiorari 
by shareholders—Forum—Jurisdiction of High Court 
—Competency of company Court. 

The fact that liquidation proceedings are pending 
in a District Court in respect of a company does not 
operate as a bar to certain shareholders of that com¬ 
pany applying to the High Court for the issue of a 
writ of certiorari on behalf of the company. It can- 
not be said that the Court in which the liquidation 
proceedings are pending -is the proper forum to 
entertain the application and not the .High Court. 
What the applicants invoke by means of their appli- 
cation is the extraordinary jurisdiction vested in the 
High Court as a Court of record and whether the 
High Court ultimately grants the reliefs asked for 
S^t.the jurisdiction invoked is one which the 
High Court alone has and not the company Court, 
!>. 16 of the Travancore-Cochin High Court Act; 
1125, gives power to the High Court to issue to any 
person or authority including in appropriate cases 
government directions orders or writs in the nature 
ot mandamus, prohibition, quo warranto and cerlio- 

S R SfK Ug A°I ,t the . t . errit o ries of Travancore-Cochin. 
a. B ot the Act provides that such proceedings com- 

hft 6 f>n d » Pn0 V 0 j 1 ^ commenc ement of the Act shall 
be continued and depend in the High Court as if 

Act TheH^K? enC , 0d iQ th6 '? i8h Court after the 
Act. ihe High Court consequently has jurisdiction to 

i[ * respect oi the company 
Drn d rppJ- qU dat 0n notwithstanding that liquidation 
proceedings are pending in another Court. 1950 

(IS] }rf gSVm). K L T 159 : AIR 1952 T C 14 

SECTION 9 

-S, 9(1)—Appointment of • Judge who has 

a Hi<?h P r rS °i ^ j° b qualified and fit to hold office as 

fled*and°S W® X° uld , be deemed to be disquali- 
passed f °f t ^ e . pIace merely because he has 

limir fin^c a ? e 0 S1 *^ y^ars. In fact no such age 


On the other hand, Art. 224 of the Indian Constitu¬ 
tion provides for entertaining the services of retired 
High Court Judges, on the High Court Bench under 
certain circumstances. 

The expression “every permanent Judge shall hold 
office until he attains the age of sixty years" in S. 9 
(l) of the Travancore-Cochin High Court Act cannot 
be construed to mean that it operates as an absolute 
bar against a Judge being retained in service beyond 
the age of sixty years or that a judge on completing 
sixty years of age becomes disqualified to hold office. 

Moreover,under Art. 370 of the Constitution which, 
contains a temporary and transitional provision the 
President can ignore Art. 217 (1) and fix the retiring 
dates of the Judges specified in Art 370 (2), no matter 
whether that date is either above or below the age of 
sixty of the Judge concerned, 1950 Ker L T 439 • 
1950 TravCo L R 306 , AIR 1951 Trav-Co 45 (521 
(Pt D) (Pr 25) (DB). ' y 

SECTION 15 

-S. 15—Trivandum Bench —Filing powers Bench 

cannot receive cases directly. See States Re-orginiza 
tion Act (1950), S. 51 (3). AIR 1958 Ker 1SS (DB). 

SECTION 18 

—S. 18 (2) —Transport Authority is quasi.judicial 
body — Violation b y it of provisions under Motor 
Vehicles Act-Writ can be issued. See Constitution 
of India, Art. 220. AIR 1953 Trav-Co 74. 

—S 18 (2) - Travancore Companies Act, Ss •‘>10 
245-Company in liquidation-Application by share* 
ho ders for writs of certiorari for quashing certain 
“^fications by Government-Applicability ot Ss n 0 
and 245, Travancore Companies Act - Application is 

“952 Txav Co 14 6 . C ° mpanies Act (1913), S 171. AIR 
S. 18 (2)-Certiorari — Writ of against Govern 

Ar?m en AIR n i9i2&o Se u CODStilU,i0n Iod * 

prohibit^oif/ agaiDs'^Goverome^'in respect° oVeve 1 
cutive or admmisrrative acts-If can issue—NrHfiJf* 
tiou under Salt Act, without jurisdiction and beyiud 
powers conferred by Act—Writ of certiorari »,-> 1 ° U r 
and prohibition against implementing Notifications!* 

!t cannot be laid down as a broad proposition of 
law that no writ of certiorari (or DrohihiH-.ni^ 0t 
ssue against the Government of a Sta^e with ° r eLec^ 
to its administrative or executive acts \Vh*r* ►kJ** 

tioo of the Execute Goverolnent is u ra vfre, 

powers the writ will uodoobtedly k'u eI a uch 

thT liiah ap P r u °P r j ale cases of intervention bv 

the High Court cau be found when the acts are u\tX 
vires. Such intervention is essential ito safeguard 

*2®?* h V ‘ The Writ of cerliora >i is a legitimate 
remedy where executive or administrative acts of the 
Government are in excess of their juris dirr nn i 5 ? 

SouHAcHp 18 ^ ° f tbe . Travancore-Cochin High 

Court Act leaves no room for any doubt- it Am™, “ 
and authorises the High Court to issSe s, nh n P ° Wers 
tive writs or directions 0 ? order to n^! r0ga - 

incbin y a- hr0Ugh0Ut , the territ °ries of tS e Stete 

including in appropriate cases Government 

Notifications are issued bv GnvArnmilT j Uhe . rQ 
way meo^d foluTh N^raUotThe 0 ^'^ S 

ived's 1 

issue a writ prohibiting the Govern^'’ f 8 r nd wl ^ ®fco 
anv further action by way of imnC l L akiQ 8 
valid Notifications or from dMng^her i^ 8 / 110 ln - 
suance thereof, sueh as eat^g 0 °or ‘ t.^g 
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possession of lands or buildings or salt factories 
established therein. But no writ need issue as agaiDst 
the agents or servants of the Government who may 
act or take action in the nam9 of the Government. 
1950 T C L R 162 : (1950) KLT 159 j AIR 1952 
T C 14 (19) (Ft G) (Pr 19). 

-S. 18—Powers of Court — Writ against executive 

otiicer in respect of administrative order. See Consti¬ 
tution of India, Art. 226. AIR 1951 TravCo 197. 

SECTION 20 

®—S. 20 (4) (A), Item 10 and S. 21 (l) (as 
amended by S. 15 (3) and S. 10 (1) of Act 1 of 1952 
—Effect of amendment — Right of appeal against 
order passed by Single Judge under Art. 226 of the 
Constitution not affected. 

The right of appeal against the orders of a Single 
Judge had been expressly conferred by cl. (3) of S. 18 
of Act 5 of 1125. Even though that provision spas 
deleted by Act 1 of 1952 the addition of the new pro¬ 
visions in clause (3) of S. 15 and cl. (1) of S. 10 of 
Act 1 of 1952 clearly indicated that the right of 
appeal was intended to be retained. Act 5 of 1125, 
and the later Act, Act 5 of 1959, clearly conferred 
'the right of appeal against orders passed by a Single 
Judge on applications under Art. 220 of the Constitu¬ 
tion. There is nothing in the intermediate Act 1 of 
1952 to indicate that this right was taken away. 
Indo-Mercantile Bank, Ltd. v. Commr., Quilon Muni¬ 
cipality. 1960 Ker LJ 1135 i I960 Ker LT 1901 * 
<1960) 2 Ker L R 464 i ILR (I960) Ker 1435 i AIR 
1961 Ker 90 (98) (Pt C) (Pr 4) (FB). 

-S. 20 — Trivandrum Bench — Filing powers — 

‘Cannot receive cases directly. See States Re-organiza¬ 
tion Act (1950), S. 51 (3). AIR 1958 Ker 183 (DB). 


SECTION 21 


<3 —S. 21 (1) (as amended by S. 15 (3) and S. 16 
(1) of Act 1 of 1952) —Effect of amendment — Right 
of appeal against order passed by Single Judge under 
Art. 220 of the Constitution not affected. See Tra- 
vancore-Cochin High Court Act (5 of 1125), S. 20 (4) 
•<A), Item 10. AIR 1961 Ker 96 (FB). 

-S. 21-Trivandrum Bench—Filing powers—Tri- 

vandrum Bench is not the High Court of Kerala — It 
can only hear and dispose of such cases as are direct¬ 
ed to be posted before it by the Chiaf Justice—It 
cannot do anything else on behalf of High Court and 
in particular it cannot receive cases. See States Re¬ 
organization Act (1956), S. 51 (3). AIR 1958 Ker 
188 (DB). 


•S. 21 (ii) (b)—‘Original jurisdiction’—Meaning. 

Th° terms ‘original jurisdiction’ is well understood 
and means jurisdiction to entertain cases in a Court of 
first instance, as distinguished from appellate juris¬ 
diction. An interlocutory order passed in an appeal, 
is an order passed in exercise of appellate jurisdiction 
and not of original jurisdiction since the case itself 
was not entertained in the court of first instance. 1957 
Ker L T 1221 1 ILR (1958) Ker 141. 

_S 21 — Single judge cannot declare that case 

decided by another judge is fit for appeal. 

A Division Bench can hear and decide appeals 
against judgments passed by a single judge under 
sub. clause (c) of clause 4 of S. 20, only where the 
judge who passed the judgment makes the necessary 
declaration. The Judge who passed the judgment 
alone is competent to declare that the caso * s f fa . 
for appeal to a Division Bench. Hence> single judge 
of the High Court is not competent to declare that a 
case decided by another judge is a fit one for appeal. 
1956 Ker L T 506 s ILR (1953) Trav-Co 877. 


SECTION 24 

-?• 24 “Appeal-Procedure-Rules of High Court 

providing for hearing of appeals by certain number 
ot judges - Merely regulate working of High Court 
and do not confer any right on appellant — Order of 
reference to Full Bench made by Travancore Cochin 
High Court before States Reorganisation Act—Appeal 
transferred to Madras High Court under States Re¬ 
organisation Act — Appellant cannot claim any right 
to have his appeal heard by Full Banch of Madras 

p - c a9o3) ' ss - 90 and m 


SECTION 25 

• -S. 25— Suit instituted before repeal of Travan- 

core High Court Act — Appeal filed after repeal of 
S. 25 of Act 5 of 1125—Appellants cannot claim that 
appeal should be heard only by a Full Bench under 
either of the Acts—See Travancore High Court Act 
(4 of 1099 ME), S. 11. AIR 1904 S C 907. 

• -S. 25 — Applicability. See Travancore Cochin 

High Court Act (5 of 1125), S. 8. AIR 1954 S C 526. 

-S. 25—Retrospective operation—Provision enabl¬ 
ing a Division Bench of two judges to hear appeals 
specified in S. 25 (now deleted) clearly has retrospec¬ 
tive operation. See Travancore-Cochin High Court 
(Amendment) Act (1 of 1952), S. 15 (4). AIR 1953 
Trav-Co 53 (DB). 


TRAVANCORE-COCHIN HIGH COURT 
(AMENDMENT) ACT 1951 (1 of 1952) 

PREAMBLE 


-Preamble — Act is within competency of State 

Legislature in view of Entry No. 3 in State List and 
Entry No. 13 in Concurrent List — (Constitution of 
India, Sch. 7, List II, Entry No. 3 and List III, 
Entry No. 13). A I R 1953 Trav-Co 53 (54) (Pt A) 
(Pr 6) (DB). 


-Preamble—Validity of Act—Unless the contrary 

is established the Court has to presume that the im¬ 
pugned Act has been validly enacted—(Constitution of 
India, Art. 200)-(Evidence Act (1872), S. 114, Illus¬ 
tration (e)). AIR 1953 TravCo 53 (54, 57) (Pt B) 

(Prs 0,19) (DB). 

' fi&nTrnN 15 


_Sj. 15 (4) and.18 — Retrospective operation — 

rravancore Cochin High Court Act (5 of 1125), 
25)-(Civil P. C. (1908), Ss. 96 and 100). 

There is no doubt that a right of appeal provided 
>r by the Civil Procedure Code is a vested light that 
juld not be defeated by a subsequent legislation. But 
rcept in urging that an appeal filed in the High 
ourt under the provisions of Civil P. C. should be 
sard and decided by High Court, no litigant has 
»sted right to compel that it should be heard by a 
articular number of Judges. The Judges exercise the 
awers conferred by the statute and when the new 
rovision is that a matter attended to by three Judges 
in be disposed of by two judges, it is only one 
fectiog the procedure to be followed by High Court, 
ich law will apply to all pending proceedings in 

igh Court. 

The provision in Act 1 of 1952 enabling a DIvision 
>urt ol two Judges to hear appeals specified in S. 25 
ravancore Cochin High Court Act 5 of 1125 Mb), 
,w deleted, has retrospective operation. A I H 

ravCo 53 (60) (Pt C) (Pr 30) (DB). 

SECTION 18 

—18 and 15 (4) —Retrospective operation. See 

■avancore Cochin High Court 

51 (l of 1952), S.15(4). A I H 1953 Trav-Co 53 


TRAVANCORE-COCHIN HIGH COURT ORDINANCE (1949), S. 0 


TR WANCORE-COCHIN HIGH COURT 
ORDINANCE (2 of 1124-VIE) (1949) 

SECTION 6 

(Q-S. 0 — Power of High Court to issue writs of 

mandamus, prohibition, etc. 

Section 0 of the Ordinance (2 of 1124) under which 
the High Court of Travancore and Cochin is consti¬ 
tuted provides that this Court shall be a Court of 
record. Though it does not state what exactly are 
the jurisdictional powers of the Court of record, it 
must be held that they are not inferior to those of a 
Court of record which is a superior Court elsewhere. 
That the Court ofTravancore and Cochin is a superior 
Court does not admit of aoy doubt for there is no 
other Court exercising Jurisdiction over this Court. 
It is one of the powers of a Court of record, especi¬ 
ally of a superior Court elsewhere, that it has and 
should have the power to issue the prerogative writs 
such as mandamus, certiorari etc. Nothing shall be 
intended to be out of the Jurisdiction of the superior 
Court except that which especially appears to be so. 
There is no provision in the Ordinance which limits 
this power by words express or implied. So on pro¬ 
per cause being shown, this Court will issue any one 
ot the prerogative writs which a Court of record and 
a superior Court will issue elsewhere under similar 
circumstances. Muthuswami Iyer Subramania Iyer v. 

STravancore Cochin, 1949 Tiav-Co 
(FB) 2 ^ ! A 1 R *950 Trav-Co 97 (99) (Pt D) (Pr 7) 

SECTION 8 

hiITpI ' 8 ^ «Applicability. See Travancore-Cochin 
SC 52* ACt 5 ° f U25 ME) ’ S * 8 * A 1 R 1954 

7“ S. 8 of Ordinance II of 
and , • ® of the Act had no application to pro- 
ceedings closed before the date of the Ordinance - 
Deere® of former High Court of Cochin did not 

deCre ! F igh Court of the United State of 
and Cochin—Such decree did not operate 

conclusive 1C nn a Being foreigQ figment was not 
conclusive on issue as to title to property situate 

fe° h * d {* territorial Jurisdiction. See Travanco?e! 

Sm Ker ^(FBS ,Urt Ac ‘ (5 of1123 ME) ' s - *■ A ' R 


Ss$ 8| 25 and 26 — Judgment under S IT Tro 
vancore High Court Act, 4 of 1099, by Full Bench — 

fuSctfn F t 1 Bench ° f present High Court - 
Junsdictjon-Travancore High Court Act (4 of 1099) 

thA TraJL C3Se ? Mgment passed under S. 11 of 

Bench“Sre High ? ourt Act * 4 of 1099 by a Full 
ench, after the repeal of that Act by United State 

Hig . k C r rt Ordinance, H a 

L f ud g me ot is admitted, an effective 
Judgment can be passed by a Full Bench of the Dre 

^ 

of the OtSmSS i * J. e ,s ao Provision in S. 25 
By the Full r CQ ? r su b®itling the judgment passed 

Srmation lt *° ,he Ra) Pramuk * '<>' K 

repeal of the Act b^n m ° 109 «’ l t a view of tbe 
Basselious Cat ho I cos 2 i of ll ? 4 * M« 

1952 Ker L T 09 • [ L R t? ou l se Athanasius, 

1932t «vc« = A1 « 

Ineversed on another point in AIR 1954 S C 520], 

SECTION 25 

s« rt Wjftssf bjtu Hi i h 

[Vol. 14.] Fn.D. 48. ^ " Revlew * 
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Full Bench of present High Court — Jurisdiction. 
See Travancore-Cochin High Court Act (5 of 1125 
ME), S. 8 . AIR 1952 Trav-Co 120 (FB). 

[Reversed on another point in AIR 1954 S C 520.] 

SECTION 26 

® 20— Judgment under S, 11 , TravaocoreHigh 

R 3 , 0f 1099 l , by L F “ 11 fleuch - Review by 

lull Bench of present High Court-Jurisdiction, See 

u r p! a p DC 2 re - CochiD High Cour t Ordinance (2 of 1124 
ME), S. 8 . AIR 1952 Trav-Co 120 (FB). 

[Reversed on another point in AIR 1954 S C 520]. 

TRAVANCORE cochin high court rules 

See under High Court Rules and Orders. 

TRAVANCORE-COCHIN HINDU RELIGIOUS 
INSTITUTIONS ACT (15 of 1950) 

PREAMBLE 

• ~Pr ea mble ; — Cochin Devaswom Board is “other 
authorises within meaning of Art. 12 of ConstituI 

Tmv-Co 6 !^(FB) tUtl ° n ° f lDdia> Alt * 12 * A 1 R 1950 

• -Preamble—Validity. 

The Act as a whole must be : held ‘intra vires’ ami 
whether any particular section does or does not 
offend the Constitution will be a matter for soedSl 
investigation. AIR 1954 S C 282; A I R 1954Vr qjS 

^n 1954 S ° l 00 ' 5 o11 - SbudW / 

U)chin Devaswom Board. 1954 Ker r T a » » 
1954 Trav-Co 515 (517) (Pt C) (Pr 5, (FB)? 

SECTION 1 * 

® ““5 ' 1 r- Act does not offend Art 14 of PoncKi. 
tion. See Constitution of India, Art 14 AIR tSSi 
Trav-Co 19 (a) (FB). ‘ A 1 R 1950 

ri?;, 1 ;, 0 !; 13 ’’ P,r * ?■ s - 124i Cl. re)— Jurisdiction 

former Cochin area - S. 124 appliesTo « III “k* ° f 
against Board in whatever pa* ofintend l.V 

(Pr 1) S (DB). tU,ed AIR 1953 T r a v -C. g 3 3(33?34) 

SECTION 2 

® _ Ss. 2 (b) and 61 ( 0 ) ~ Vn vital j;rf a 
between two definitions. laI dlfferei »ce 

There is no vital difference between tho a g , 

fS“ Th n,alyt th0Se contained in S. 2 (b) *and S 01 

(0). The provision, namely, “but chall LJI . , 

Religious Institutions belonging to " J 

S 2 /M* « 0 1 S0 6 raaaagem0Q t of a Single family” h! 

which ii no?dedicated oV'used a r 0 l, S|°us institution 

v CoiLn S D^Lam' 

Difference 5 between^tlbue parts^ “ ^ 60 ,0 130 » ~ 

.eo T dtce iS ," 0 P P a r r °UIwhne r tiXg?*** 

behalf in Part lot th* Act* Tbi^diff r0V k °? that 

M e l wo parls is not materid ptlX? b A W ^ a 
Nambooripad v. Cochin rwoc » ramQ dathan 

Ker L T 510, ILR (1955) iffW® a S> oard * 1955 

Co 19 (25) (Pt L) (Pr 25) (F B) * 1 AIR1956 Tr *v 

\ 

SECTION 3 

~£ s - 3 i 24 and 25 — ‘Industry’ — 1 . 
of Travancore Devaswom BnarA f s ®oHon 

T. C. Hindu bSwow rnsUtutii lnc , ti ? nl “K u »de, 
industry’ within S** ffi. 
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Act (1947), S. 2 (j). AIR 1963 Ker 250. 


SECTION 9 


-S. 9 — Application for removal of more than one 

member is maintainable—Singular includes plural — 
Interpretation of Statutes — T. C. Interpretation and 
General Clauses Act (7 of 1125), S. 12 — General 
Clauses Act (1897), S. 13(2). 

Section 12 of the T. C. Interpretation and General 
Clauses Act, 1125, which applies to the T. C. Act 
15 of 1950, provides that in all Acts, words in the 
singular shall include the plural. 

A member of the Board in S. 9 must then be con- 
strued to include the plurality of members of the 
Devaswom Board. It would then follow that an 
application for removal of all or any of the members 
of the Board must be found to be competent under 
S. 9 of the Act. 1965 Ker L J 1042. 


—S. 9 — Application for removal of member of 
Board on ground of misbehaviour — For maintain, 
ability of application, misbehaviour should not be a 
"proved misbehaviour.” 

An application under S. 9 of the Act has not to be 
based on "proved misbehaviour”, that is to say, on 
some misbehaviour that has already been proved in 
some prior proceeding. An application based on 
allegations of misbehaviour can be heard under the 
section. ‘Proved misbehaviour’ is mentioned in the 
section as ground for removal from office of a .mem¬ 
ber of the Board and not as ground tor an applica¬ 
tion under the section. An application calling tor an 
enquiry into charges of misbehaviour or incapacity 
on the part of mAabersof the Board can be moved 
under S. 9 of the Act. 1965 Ker L J 1042. 


-Ss. 9, 31—Members of Devaswom Board reduc¬ 
ing Nivedyam quantity in view of food control and 
expenses — No violation of "heretofore usages”. 

Consistent with the Hindu faith that idols in temples 
are only representations of the Divinity for purposes 
of concentration in worship for the ordinary people 
and that the Divinity is the omnipresent and omni-- 
potent power, which manifests in various forms of 
Life and Energy in the universe, one cannot think 
that the efficacy of worship or the vitality of an 
idol is dependant, not on the concentration or devo¬ 
tion in worship but on the volume of materials offered 
in the service. 


Held, that the prior usage was not to regard Nive¬ 
dyam, Namaskaram, Masavisesham and Attavisesham 
as immutable but was to allow reductions of Nive¬ 
dyam and termination of ceremonies. The acts of 
the members of the Devaswom Board in the same 
line reducing the quantum of some of these items and 
abolishshing some for the purpose of limiting the 
expenditure within the means and in view of con¬ 
trols over rice could not then be violations of "here¬ 
tofore usages” of Devaswom. 

It is common knowledge that prices of produces 
have risen above ten times of what they had been 
during the period 1090 to 1100 M. E. when most of 
the Pathivus have been fixed. Such rise in prices 
justifies aboliton of items of less religious merit. In 
the circumstances, the stoppage of. Namaskarams and 
overlapped ceremonies could not be cha . ra c ct e rlse 1 ° fl a | 
acts of "misbehaviour” within meaning of S. 9. 1965 

Ker L J 1042. 


c- 9 24 — Misbehaviour on part of members of 
Devaswom Board - Acts calculated to bring down 
expenses of temples and for cultural advancement of 
Hindu community or for national causes^-No mjs- 
behaviour-High Court’s duty in matter, pointed out. 

The Travancore Devaswom Board, constituted 
under Act 15 of 1950, is a high functionary to whom 


"all rights, authority and jurisdiction belonging to 
or exercised by the Ruler of Travancore” as Sovereign 
of the State over the Devaswoms and Hindu religious 
institutions have been assigned. Even the power of 
assuming religious institutions run by private indi. 
viduals or families has been assigned to them under 

u- l"l° j the ^ ct - remov0 the members of such a 
high body, the Court has to be convinced of a grave 
misbehaviour or serious incapacity on their part 
Section 9 does not compel the High Court to remove 
any member of the Board on proof of any misbehavi¬ 
our on his part. It gives a large discretion to this 
Court in the matter, and a discretion vested in a 
Court of law is not a blank cheque. 4ts exercise must 
not be arbitrary or fanciful, but judicial and judi¬ 
cious. The members of the Board are certainly of a 
higher status than the Trustees of a Devaswom, and 
any consideration of their conduct has to be done 
with a greater sense of responsibility. 

Held on facts ll) If all the available funds are 
directed to renovation of temples and nothing to 
cultural advancement the interest of the community- 
would only be prejudiced. 

(2) When the religious organisations of other com¬ 
munities in the State undertake enducational activi¬ 
ties through schools and colleges of their own, it 
would prejudice the interests of the Hindu com¬ 
munity (if it alone stood aloof in the field and the 
establishment of such enducational institutions is 
within the purview of S. 24 of the Act. 

(3) For the proper supervision and control of the 
large number of institutions entrused to the manage¬ 
ment of the Devaswom Board and for the organisa¬ 
tions and consolidation of the Hiudus and for the 
promotion of their cultural and religious activities, 
frequent travels have to be undertaken by the mem¬ 
bers of the Board. It cannot then be said that they 
are guilty of any misbehaviour in undertaking travels 
or drawing allowances fixed therefor, in the absence 
of proof that travels were undertaken for different 
purposes. 

(4) Delivery of excess gold out of accumulated 
offerings for a national purpose for value offered by 
Government in Gold .Bonds overlooking advantages 
of a private sale to dealers, is not an unworthy con¬ 
duct, much less a misbehaviour. 1965 Ker L J 1042. 

SECTION 24 

-S. 24 — Misbehaviour on part of members of 

Devaswom Board — Acts calculated to bring down 
expenses of temples and for cultural advancement 
of Hindu community or for national causes — No- 
misbehaviour — High Court’s duty in the matter 
ponitedout. See T. C Hindu Religious Institutions Act 
(15 of 1950), S. 9. 1965 Ker L J 1042. 

—S. 24—The words "shall” and "may’* in lection 
do not indicate that whatever follows "shall” is 
obligatory and whatever follows "may” is not. 

It cannot be contended that whatever follows the 
word "shall” in S. 24 is obligatory and whatever 
follows the word "may” is non-obligatory. If such 
a construction is adopted, contribution to other 
Devaswoms not under the management of the Board, 
whether in or outside the State, would be an obli¬ 
gatory item which being of unlimited scope might 
exhaust the entire fund in every year never leaving 
anything for the cultural advancement of the Hindu 
community, even in matters of faith, piety or morality, 
which latter would be a non-obligatory item. Like¬ 
wise, renovation or repair of unserviceable temples 
would be an obligatory item, while construction of a 
new temple in a fast expanding area where the 
Hindus crowd in large numbers without an institu¬ 
tion for the conduct of their religious services, would 
be a non-obligatory item. Such cannot be the inten- 
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tion of the Section. The word "shall” should be 
construed as calling for a primary consideration and 
the word “may” for secondary consideration. If that 
be the correct construction, there is no compulsion 
to prefer always the items in the first series to .those 
in the second. Whether a particular item of work is 
to be preferred to the other may depend largely on 
the circumstances of the case at hand. 1965 Ker L J 
1012. 

-S. 24—Maramat section of TravancoreDevaswom 

Board functioning under T. C. Hindu Religious 
Institutions Act, 1950 is “industry” within S. 2 (j) 
of Industrial Disputes Act 1947. See Industrial Dis¬ 
putes Act (1947), S. 2 (j). AIR 1963 Ker 250. 

SECTION 28 

—S. 28 (3) — Seivice Inam property attached to 
specific services — Alienation by holder contrary to 
past usage—Performance of services discontinued— 
Property can be resumed by Devaswom Board under 
S. 28 (3)—Grant—Service inam grant—Resumability 
—Services discontinued—Power of grantor to resume. 

Where the property in suit is service Inam attached 
to specific services, thadivetu in this case, the aliena¬ 
tion of the property by the holder contrary to the 
provisions of the Act has to be treated as null and 
void at the option of the Travaucore Devaswom 
Board and their power to resume the property in 
such circumstances cannot be denied. It is not the 
• law that once the property is given for the continued 
performance of services (thadivetu service in this 
case) in future and afterwards the services happen to 
be abolished, by such abolition and without more, 
the property becomes the absolute property of the 
grantee and lost to the grantor. On the contrary, the 
true rule ought to be, that on the burden of the ser¬ 
vices being lifted, the condition subject to which the 
grant was made ceases to operate and therefore the 
property itself becomes resumable at the: instance 0 f 

| h r e | r Q n n 0r * 40*? L J 537 1 AIR 1922 P C 154 and 
I L R 9 Bom 198, Disting. 1964 Ker L J 191 : (1964) 
lKer L R 111 L R (1964) 2 Ker 126 i 1964 Ker L T 

«• Mia! irt! 3 22l!! 0ard ’ S iu, * s< ^ lcl ‘°n—(Constitution 

I^ n 6 ffl^ l i i0n j C °“ ferre * d °? the Boa *d by S. 28(3) 

nofextend ?o a i«nHc g,Vfo ; f “t“ re •ervicel It does 
2»i*t t0 u . glven in lieu o* past services 
which become the lands of the grantee that is tn 

continue^to 8 np°/f which the granlee is not bound to 

of anv /pr f “ 8ny Servi - Ce ‘ No 9 ues «on of any 
aernuit ot any service can arise in such a case and 

was* whSheJ^hiJt 6 3 uestion . 1 raised before the Boaid 
SanUd o 5°T ght t0 be turned were 

Devaswom Board, 1954 Ker P ?*■? T7ii rTO/ifUl 7, 
(Pr a iHFBt a ' A 1 ® 1934 ™v-Co 470 (47®} 

SECTION 31 


report to be given "to any person who duly applies 
or the same”. On getting a copy he can intervene 
when the relevant audit reports are taken for consi¬ 
deration in the High Court and press his views and 
solicit the Court to oass appropriate orders thereon. 
No separate independent application is maintainable 
for this purpose against the members of the Board in 
which the Devaswom Board, whose accounts are 
sought to be audited, is not a party. A proceeding 
against the members of the Board’cannot in the light 
of S. 4 of the Act be reckoned-as a proceeding against 
the Board. 1965 Ker L J 1042. 

SECTION 48 

• - s * 48 — Validity. See Constitution of India. 

Art. 14. AIR 1954 Trav-Co 515 (FB). ’ 

SECTION 50 

• S. 50 — Unassigned lands — (Travancore Land 
Conservancy Act (4 of 1091), S. 6, Explanation). 

The expression 'unassigned' is not used in the Land 
Conservancy Act and the Explanation to S. 6 of that 

. b ^ USe , d , f Q 0 - r n C0 . ns ," lliDg J that e *Pre*''on in 
S. 50 of Act 15 of 19o0. A lease does not constitute 

an assignment within the meaning of this section 
Assignment, for purposes of this section, must con- 
note the creation of an interest smaller than by way 
of absolute assignment. An assigned land under S. 50 
wi I continue to retain its character as such so long 
as it continues to be in the possession of the assignee 
and it will not be metamorphosed into unassigned 
land for purposes of S. 50 during the period ofsSch 
continuance in the possession ot the tenant. c If the 
landlord Devaswom has to recover possession of pro¬ 
perty leased to a tenant resort to the ordinary civil 
Courts according to law is the remedy to be pursued 

Conservancy Act is not authorised* 
Section 50 which applies only to unassigned lands 

has U not th left^JS a £? Iy ° D,y cases where the land 

other hands* with t^^Vr'.ht & 

TIT 1954 Re“LT Z7li R 
AIR 1954 IrayCo 471 (472) 

SECTION 60 

p*-, Pa 'i V, WW - Difference between 

M a s n u d p^ t T e h n e d r e^e D ,“ Trl' Wj&XZT 

provision in that behalf in Parti W 

sksss 


SECTION 61 

ricrK?* f 1 ^ e L a ?. d 93 T ‘Dedication and use as 
r ght Jurisdiction to frame scheme. 

BSS&S&ESr***** 


peases ~No violation TT TT C00trol 

a 

SECTION 32 

aJS£SS?«awt 

th^AcMs'&'by the'Hlih cj?? “ nder . , S - 32 of 

i0g - Und « «■ 32 (12) of “e 8 A«acopy a Sfc? a«dR 
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S. 61 (6). See Travancore-Cochin Hindu Religious 
Iinstitutions Act (5 of 1950), S. 2(b).AIR 1956 Trav-Co 
19 (FB). 

SECTION 62 

"—S. 62 — Contractual domestic tribunal — Proce¬ 
dure-Principles of natural justice including rule of 
bias, applicability—Cochin Devaswom Board feeling 
aggrieved by false denials of their statements by 
Principal of College managed by them, themselves 
holding inquiry into misconduct and dismissing prin¬ 
cipal — Inquiry is biassed in violation of principles 
of natural justice and dismissal order is illegal. See 
Domestic Tribunal. AIR 1961 Ker 2S2 (DB). 

SECTION 63 

• -Ss. 63, 64 — Restrictions imposed by Ss. 63 

and 84 in choosing members of Cochin Devaswom 
Board — Do not violate the provisions of any of the 
Arts. 14, 15 (1), 19 (1) (f) and (g) and 28. See Consti¬ 
tution of India, Art. 14. AIR 1950 Trav-Co 19 (FB). 

SECTION 66 

# -S. 66 (vi) — Section 60 of the Act does not 

offend Arts. 19, 26 and 254 of the Constitution. See 
Constitution of India, Art. 19. AIR 1956 Trav-Co 19 
(FB). 

-S. 66 — 'Officeholder' — Chairman of Munici¬ 
pality. 

A Municipality constituted under the Cochin Muni¬ 
cipal Act is a local authority whose 'office-holders' 
are disqualified for membership of the Devaswom 
Board under S. 60 (iii) of T. C. Hindu Religious 
Institutions Act, 1950. 


The material date with reference to which the 
existence or otherwise of the disqualification should 
be considered is the date of the nomination and the 
election and not the date on which the person in 
question assumed office as a member of the Board. 

1954 Ker L T 723 : ILR (1954) Trav-Co 1295 t AIR 

1955 Trav-Co 42 (43) (Pt B) (Prs 6, 7) (DB). 


SECTION 67 

—(2)—Applicability—(Constitution of India 

S. 87 has nothing to do with the disqualification 
enumerated in S. 60 (iii) if it did not supervene after 
the election but existed at the time of the election 
itself. The remedy of the aggrieved party in such a 
case is not by an application under S. 07 (2), but 
in proceedings for an appropriate writ or direction 
under Art. 226 of the Constitution. 1954 KerLT 
723: AIR 1955 Trav-Co 42 (45) (Pt C) (Pr 11) (DB). 

SECTION 79 

• —S. 79—Provisions contained in S. 79 are intra 
vires. See Constitution of India, Art. 19 (1) (f). AIR 
1956 Trav-Co 19 (FB). 


SECTION 81 

• —S. 81 — Provisions contained in S. 81 are intra 
vires. See Constitution of India, Art. 19 (1) (f). AIR 
1956 Tiav-Co 19 (FB). 


SECTION 83 

• —S. 83 — Provisions contained in S. 83 are intra 
vires. See Constitution of India, Art. 19 (1) (f). AIR 
1956 Trav-Co 19 (FB). 


As to what exactly is meant by the term‘office¬ 
holder’ in the section has to be resolved with refer¬ 
ence to the provisions of that Act itself. S. 87 (i) 
of the Act refers not merely to office-holders but 
also officers and servants and on going through the 
various sections of the Act where the terms occur it 
is clear that though the words ‘officei’ and ‘servant’ 
have been created as interchangeable or as denoting 
two gradations in the official hierachy, the word 
‘office-holder’ has been kept distinct and separate by 
the legislature as denoting something superior to the 
officers '-and servants of the Board and of the insti¬ 
tutions under its control or management, something 
quite different from an employee serving under a 
contract of employment. Hence the contention that 
the term ‘office-holder’ in S. 60, means only an 
‘officer’ and as the Chairman is not an officer of a 
Municipality under the Cochin Municipal Act but 
one of the Municipal authorities specified in S. 6 of 
that Act he cannot be considered as disqualified 
under S. 80 (iii) of the Act, is not sustainable. 

The contention that as the chairmanship of the 
Municipality carried no remuneration but only a con¬ 
veyance allowance the chairman cannot be deemed 
to be a holder of an office within the meaning of the 
Act has no warrant because an office without fees or 
perquisites will nonetheless be an office and the only 
test will be whether the particular office honorary or 
lucrative—is the creature of a statute and is of a 
public nature. 1954 Ker L T 723 i ILR (1954) Trav- 
Co 1295 : AIR 1955 Trav-Co 42 (43) (Pt A) (Prs 2, 

3, 4) (DB). 

_S. 66—Quo warranto—Election—Disqualification 

existing on date of nomination and election — Dis- 
appearance of disqualification on date of assuming 
office under election whether a 
writ. See Constitution of India, Art. 220. AIR 195 d 

Trav-Co 42 (DB)« 

-S. 66-Material date on which there should be a 

disqualification. 


SECTION 84 

#-S. 84 — Provisions contained in S. 84 are intra 

vires. See Constitution of India, Art. 19 (1) (f). AIR 
1950 Trav Co 19 (FB). 


SECTION 86 

■-S. 86 — Provisions contained in S. 80 are intra 

vires. See Constitution of India, Art. 19 (1) (f). AIR 
1950 Trav-Co 19 (FB). 

SECTION 87 

•-S. 87 (3) — Validity — Section embodies a dis¬ 

crimination as far as trustees of Devaswoms in Cochin 
portion of the State is concerned — Hence it is hit by 
Art. 14 and should be considered ultra vires. See 
Constitution of India, Art 14. AIR 1954 Trav-Co 
515 (FB). 

SECTION 90 

% -S. 90—Adjudication annulled. 

A person whose petition has been dismissed or 
whose adjudication has been annulled is not affected 
by S. 90. What the section really means is that per¬ 
son whose application for adjudication is pending 
and aDy person adjudicated as an insolvent while the 
order of adjudication is in force are within the mis¬ 
chief of the section. Kumaran Nambudiri v. Cochin 
Devaswom Board, 1954 Ker L T 5511 A I R 1954 
Trav-Co 515 (517) (Pt D) (Pr 7) (FB). 


SECTION 91 

—S. 91—Hereditary trusteeship-Board has power 
a appoint stranger as trustee. AIR 1955 NUC 
Trav-Co) 5778. 

_S. 91—Preparation of scheme—Question of here- 

itary trusteeship does not arise. See Travancore- 
)ochin Hindu Religious Institutions Act (15 of 1950), 
. 93. AIR 1955 NUC (Trav-Co) 5778. 


TRAVANCORE-COCHIN HINDU RELIGIOUS INSTITUTIONS ACT (1950), S. 93 757 


SECTION 93 

-S. 93 — Persons taking active part in matter of 

framing scheme — Right to question validity of 
icheme—(Evidence Act (1872), S. 115). 

It is not open to persons who take active part in the 
matter of the framing of a scheme by the Devaswom 
Board to question the Jurisdiction of the Board to 
frame the scheme or the validity of the scheme. 
A IR 1957 Trav-Co 307 (309) (Pt A) (Pr 6). 

-S. 93—jurisdiction to frame scheme — “Dedica¬ 
tion to and use as of right” — If the temple could be 
deemed to be an institution, the Board had necessary 
Jurisdiction to frame a scheme. See Travancore- 
Cochin Hindu Religious Institutions Act (15 of 1950), 
S. 01 (6), AIR 1957 Trav-Co 307. 

-S. 93 —Framing of scheme under — Does not 

amount to infringement of fundamental right guaran¬ 
teed under Article. See Constitution of India. Art. 20 
(d). A I R 1957 Trav-Co 307. 

-Ss. 93, 91—Preparation of scheme — Question of 

hereditary trusteeship does not arise. A IR 1955 
N U C (Trav-Co) 5778, 


SECTION 124 

-S. 124, Cl. (e)—Applicability— Section 124 applies 

to suit by or against Board in whatever part of integ¬ 
rated State suit is instituted. See Travancore-Cochin 
Hindu Religious Institutions Act, S. 1, Cl. (3), Part II. 
A I R 1953 Trav-Co 33 (DB). 


TRAVANCORE-COCHIN HOLDINGS (STAY 
OF EXECUTION PROCEEDINGS) 

ACT (8 of 1950) 

See under Debt Laws. 


TRAVANCORE-COCHIN INDEBTED AGRI¬ 
CULTURISTS RELIEF ACT (3 of 1956) 

See under Debt Laws. 


TRAVANCORE-COCHIN INDIAN 
COMPANY RULES (1952) 

RULE 159 


■R. 159 — Companies Act (1913), Ss. 229, 168- 
Scope—Insolvent Company — Interest on debts due 
to creditors — Interest up to the date of petition for 
winding up only admissible. See Companies Act 
(1913), S. 229. 1963 Ker L T 26S. 


SECTION 111 

■—S. Ill—Expenses incurred by Board for appear, 
mg m suit in connection with affairs of Devaswom 
—To be met by Devaswom* 

Held, that a reading of S. Ill, in Part I of the Act, 
in Juxtaposition with the corresponding Ss. 44 and 
56 of Part I of the Act, shows that all matters that 
are provided for in Ss. 44 and 50 of Part I of the Act 
In regard to the rravancore Devaswoms are covered 
by S. Ill in Part II relating to Cochin Devaswoms. 
It must then follow that all expenses incurred by the 
Board in regard to the affairs of the Devaswoms in¬ 
clusive of expenses incurred by them for appearance 
! n ,U ;8 a , tl0u s in connection with the Devaswoms, 
nave to be met by the Devaswom concerned. The 
levy ot the expenses made by the Cochin Devaswom 
Board which gave rise to the suit must therefore be 
found lawful. 1963 Ker L J 27. 

SECTION 113 

HniTTf 8 ; l i 3 ( 2 )“ s , c ?pe-If ultra vires — (Constitu- 
tion of India, Art. 14). 

Provisions of sub-s. (2) of S. 118 of Travancore- 

Cochin Hindu Religious Institutions Act, 1950, re)a- 

IlnSJ r ^aswoms whose management is “assumed” 

?n8n o C0chl ?' H , lndu ReIi 8 ious Institutions Act (1 of 

SZir s Ultra V1 ' e f Art j 14 of the Constitution. 
Availability of a quick and coercive process to 

S?oh» W a ° m B ° ard for > £ eC0ver y arrears of pattom, 

“olate lte6S - aad J ?* her dues does no; 

violate Art, 14. There is a difference no doubt 

andttifi 11 Sf procedu L e av S iIabIe t0 aQ ordinary Jenmi 
and h* J? 6 ™™?™ Board; but in the background 
and the circumstances of the case, the difference does 

JJ* to discrimination or a denial of the 

equality guaranteed by Art. 14. There is a rational 
j differential treatment and the provisions 
tojPugned do not in any way violate Art14 of the 
Constitution. A I R 1955 SC 191 : 1955 SC T lS 
?" dA l HUM S C 479 , (1956) S C J492 and A I R 

E v ‘l? 5 ?. 2A J? dLJ 183 ’«*<•Govindan 
It RQ 7 D0vaswom Board, 1957 Ker 

A mL 1 ? 7 Ker L J 652 . I L R (1957) Ker 792 • 
AIR 1957 Ker 188 (189,190) (Prs 6,10) (FB). 

SECTION 114 

Jio^Au 4 7 Sec J ion Undoes not violate Arts 14 

fi R»^ro, s ii x ,ituuoa 


TRAVANCORE-COCHIN INDUSTRIAL 
DISPUIES ACT (16 of 1950) 

SECTION 1 

i S j 1 ~ Industrial Disputes Act (Central) has re¬ 
placed Travancore-Cochin Industrial Disputes Act- 
Central statute has to prevail over the statute passed 
, by / State legislature — Industrial Disputes Act 
(194<) (as amended by Act 48 of 1950), S. 1). See 
Constitution of India, Art. 254. AIR 1952 Trav-Co 

SECTION 10 

~ S. 10 — Government Notification referring to 
General Act (14 of 1947)-E£fect. 

Assuming that Travancore-Cochin Industrial Dis- 
putes Act wouW stand replaced by the Central 
Industrial Disputes Act only to the extent of positive 
repugnancy the fact that the Government notification 
making a reference to Industrial Tribunal cites the 
Central Act as that under which they derive autho¬ 
rity would not render the Notification invalid as 
covernment have the power vested in them otherwise, 
5 . 1U of the Central Act being word for word the 
same as S 10 of the State Act. The mistake can be 

ff$?i» e T al ak2' fVi 1951 Ker L T 121 j I L R 
(PtB 1 ) (Pl*16?° 458 * A 1 R 1951 Tray Co 203 (207) 

TRAVANCORE-COCHIN INSOLVENCY 
ACT 1955 (2 of 1956) 

SECTION 28 

—’Ss. 28 and 47 — Company foreman of chitty — 
Company wound up~Ordinary debt due by foreman 

to^ P £«T aQQOt bQ nt oS agalnst chlR V debt due 

AIR 1960 K« a ia8°. r8 " ieS Act(28of U2 °). S. 42. 

* SECTION 29 

ITT 8 ’ 29 7. Sa jf of Mnt family property — Extent of 
n&v a W lred by auc Uon-purchaser — The interest 

iiKolvent’s^sha^ 0 ’ p V/ chaser must c ^ limited to f’ 

SECTION 47 

zS. 

it — P Comn an “ 0t b 4 0 Se !,°J “gainst chitty debt du< 
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TRA.-CO, INTERPRETATION & GENERAL CLAUSES ACT (1125ME), S. 2 

m ^ 


TRAVANCORE COCHIN INTERPRETATION 

AND GENERAL CLAUSES ACT 
(7 of 1125 ME) 

See also Travancore General Clauses Act 

(2 of 1072 M E) 

SECTION 2 

.• ~ s - 2—Object of enactment—The Act is enacted 
in order to shorten language used in parliamentary 
legislation and to avoid repetition of the same words 
\ D ‘he same piece of legislation. See General Clauses 
Act^( 189 /), S.3. AIR 1938 SCI. 


cannot be withdrawn — Repeal of Act by Act (31 of 
1958) as amended by Act (11 of 1961) - Proceedings 
under Act (2 of 1110) do not abate. See Debt Laws- 

TravancoreDebtReHef Act(2 of 1110 )S. 10 . 1961 Ker 

L T 457. 

—-S. 4 (c)—Repeal of Madras Act — Effect — Right 
under S. 8 of Madras Act is not taken by S. 22 of 
k-rala Act (31 of 1958). See Debt Laws - Kerala 

nfanSemSe/uS. Kelief Act (31 of 1933j ' s - 22 ' 

SECTION 8 


Sub-section 2 (6). 

2 (6)—'"Good faith"—Test — The definition 
in 1 ravancore General Clauses Act is different from 
the one in the Indian General Clauses Act — Which 
test should be applied explained. See Provincial 
Insolvency Act (1920), S. 53. AIR 1958 SCI. 

Sub section 2 (26). 

2 (26)—Roman Catholic Church — Is a person 
capable of holding property — As such it can be an 
agriculturist. See Debt Laws — Kerala Agriculturists 

240 1 RC ACt (31 ° f 1958,1 S> 2 (a)< 1962 Ker LT 
Sub-section 2 (28). 

~S. 2 (28) -The word "public" as used in S. 320 
(13) Travancore District Municipalities Act must be 

on e / rS o 00( * * n ‘h e sense in which it is defined in 
S. 2 (28), Travancore General Clauses Act, and would 
include a section of the public. Hence, a canteen run 
by a company exclusively for its employees and 
vvhich is not open to the general public will attract 
the provisions of Cl. (13) of S. 320. See Municipalities 
—Travancore District Municipalities Act (23 of 1110), 
S. 320 (13). AIR 1950 Trav-Co 103. 

SECTION 4 

-S. 4 (c)—Order for eviction passed under Cl. 9 of 

Travancore-Cochin Building (Lease and Rent)Control 
Order 1950 is to be deemed an Order under S. 17 of 
the Kerala Building (Lease and Rent) Control Act 
1959 Control Order of 1950 and Travancore- 
Cochin Act of 1950 repealed — Order of eviction 
under the repealed Travancore-Cochin Buildings 
(Lease and Rent) Control Order, 1950 is still execut¬ 
able under S. 14 of the Kerala Buildings (Lease 
and Rent Control) Act of 1959 by virtue of S. 33 
thereof. Even if the Provision had not been there 
the eviction would still be executable by virtue 
of S, 4_(c) of the Travancore General Clauses Act (7 
of 1125ME). See Houses and Rents—Kerala Buildings 
(Lease and Rent) Control Act (16 of 1959), S. 14. 1963 
Ker L J 170 1 1963 Ker L T 308 :1 L R (1963) 1 
Ker 402. 

-S. 4 — Travancore-Cochin Forest Act (3 of 1952), 

S 27—Offence under S. 27, committed in 1958—Com¬ 
plaint filed in 1902 when Act 3 of 1952 was not in 
force being repealed by Forest Act of 1902—Accused 
can be convicted under repealed Act. See Travancore- 
Cochin Forest Act (3 of 1952), S. 27. 1963 Ker L T 
478. 

-S. 4 (c) — Sales Tax — General Sales Tax Act (11 

of 1125), Ss. 3 (5), 5 (vii), 15 — Dealer taxed on first 
purchase under Madras Act IX of 1939 — Subsequent 
repeal of Madras Act and change of taxable point by 
Kerala Act — Effect — S. 4 (c) of Travancore-Cochin 
Interpretation and General Clauses Act .applies — 
Right of dealer under S. 3 (5) not to be taxed again 
held not affected by the repeal and the fresh enact¬ 
ment. See Sales Tax — General Sales Tax Act (11 of 
1125), S. 3 (5). 1961 Ker L J 1284. 

-S. 4 (6) (c) (e) — Debt Laws — Travancore Debt 

Relief Act (2 of 11L0), .S. 10 — Application under, 


—r?.8 ” Not applicable to provisions in S. 3 of 
Indebted Agriculturists Act. See Debt Laws—(T. C.) 
Indebted Agriculturists Relief Act (3 of 1950), S. 3. 
1963 Ker L T 187. 

SECTION 10 

-S. 10—Shortest route along public road or public 

lane—(General Clauses Act (1897), S. 11)-See Tra¬ 
vancore Cinematograph Act (1 of 1102), S. 8. AIR 
1953 T C 298 (DB). 

SECTION 12 

-S. 12—Singular includes plural—See Travancore 

Cochin Hindu Religious In?titutions Act (15 of 
1950), S. 9. 1965 Ker L J 1042. 

8 —S. 12 — Court-fee on application for copies of 
documents—Rules governing the matter indicated— 
See Travancore-Cochin Court-fees Act (2 of 1125), 
Sch. 2, Art. 1 (a). AIR 1953 Trav-Co 104 (FB). 


SECTION 13 

-S. 13 (1) — T. C. Co-operative Societies Act (X 

of 1952), Ss. 61, 86 — Government cannot review its 
own order passed in revision. 

Section 13(1) of the Interpretation and General 
Clauses Act cannot apply to a power the exercise of 
which results in a proceeding which is -final in itself. 
The finality of the decision or order provided in 
S. 01 of the Co-operative Societies Act indicates only 
that a further exercise of the power is not contem¬ 
plated by the legislature. The power of revision 
conferred by S. 80 of the Co-operative Societies Act 
is therefore one which is not within the purview of 
S. 13 of the Interpretation and General Clauses Act. 

The revisional power of Government in the matter 
being only a statutory power, the limits of its extent 
must be sought in the statute that conferred the 
power itself. All that is found in the statute with 
reference to its exercise is in S. 61, of the Act and 
the power having been once exercised the Govern¬ 
ment becomes functus officio in the matter. Ad¬ 
mittedly no further power to review that order is 
provided for in the statute, or even in the rules. The 
contention that the Government can review or 
modify its prior decision must be overruled. 1961 
Ker L T 728 i 1961 Ker L J 642 1 1 L R (1961) 2 

Ker 326. SECTION 20 

_S. 20 —Power to cancel exemption from sales 

tax—In view of S. 20 of the Act the power of remov¬ 
ing such a ban is co-extensive with the power grant¬ 
ed by S. 0 (1) of the T. C. General Sales Tax Act to 
impose the ban. See Sales Tax—Travancore-Cochin 
General Sales Tax Act (2 of 1125), S. 0 (1). AIR 1957 
Trav-Co 314 (DB). 

_S. 20 —General Clauses Act (1897), S. 21—Order 

sanctioning opening of market-Govemment is em¬ 
powered to cancel it. See Panchayats-T. C. Pan- 
chayats Act (2 of 1950), S. 09 (2). A I R 1957 Trav- 
Co 220. 

SECTION 23 

_S. 23 — Repeal may be express or by necessary 

implication — Repeal of Act by Central Act—Where 


TRAV.-CO. INTERPRETATION & GENERAL CLAUSES ACT (1125ME). S. 23 759 


the later Act has in substance and in effect repealed 
the earlier Act, section will be attracted—(Industrial 
Disputes Act (1947) (as amended by Act (48 of 1950), 
S. 7). See General Clauses Act (1897), S. 24. AIR 
1952 Trav.Co 371. 

-S. 23 — Applicability — State law impliedly re- 

pealed by reason of conflict with Central Law- 
Effect. 1951 K L T 121 j l L R (1951) T C 458 : 
AIR 1951 T C 203 (219) (Pt C) (Pr 18). 

TRAVANCORE COCHIN IRRIGATION 

ACT (7 of 1956) 

SECTION 2 

-Ss. 2 (5) (d) and 36—Suit for'damages caused by 

draining operations — Draining water from fields not 
being irrigation work within meaning of S. 2 (5) (d). 
Section 30 is not attracted—Suit is maintainable, 1965 
Ker L T 320 i ILR (1965) 1 Ker 295. 


SECTION 36 

-S. 86—Suit for damages caused by draining ope- 

utions—Draining water from fields not being irrigation 
work within meaning of S. 2 (5) (d), S. 30 is not 
attracted — Suit is maintainable. See Travancore- 
Cochin Irrigation Act (1950). S. 2 (5) (d). 1965 Ker 
L T 320 i ILR (1965) 1 Ker 295. 

TRAVANCORE-COCHIN KANOM TENANCY 

ACT (24 of 1955) 

See under Tenancy Laws. 

TRAVANCORE-COCHIN KOLE CULTIVATION 
AUTHORITY RULES (1953) 

RULE 12 

-R. 12 — “On account of water used for purposes 
ot irrigation” — Meaning of — Demand notices relat¬ 
ing to dewatering charges for Kole cultivation — 
Provisions of Revenue Recovery Act—Application of. 

?£2J r * vaQCOre - Cochil1 Revenue Recovery Act (7 of 
I9ol), S. 2 (a). 1957 Ker L J 386. 

TRAVANCORE-COCHIN LAND CONSERVANCY 

ACT (19 of 1951) 

SECTION 0 

iir« s if 8 G 7 o«™ 9 ra rot A iff abiUty ~ 

E;?, “ ade for occupation of Government land, 
the provisions of Ss. 0 and 7 of the Act are not 
attracted and in view of that the fine of Rs. 3 im- 
posed upon him under S. 0 and the prohibitory 

meeT e But U Si 0r , V ha . Ve t0 quashed as be?n^ 

realisation ft! as ? p0r c t,0 4 n of the order directing 

Xln?n?i i th ?c va > trees was not Justified by 
the provisions of S. 9. 1959 Ker L R 240. y 

SECTION 10 

Sr » °/ slreet under S. 205, Trivan- 
Mun,cipal Act (IV of 1110 )- Power of 
respect of such street. See Munici- 
S 3 drum City Municipal Act (4 of 1110) 

S.^05. (1958) Mad L J (Cr) 159 : 1958 Ker L j 

TRAVANCORE-COCHIN LAND TAX 
ACT (15 of 1955) 

See also Kerala Land Tax Act (13 of 1961), 

SECTION 4 

1957)-Comtil u tionaHly - If ““nTbcalory dis'cjkaf 
natory and impose, unreasonable restrictions 

& ik wms 


down as unconstitutional. Apart from being dis¬ 
criminatory and imposing unreasonable ^restrictions 
on holding property the Act is clearly confiscatory 
in character and effect. While the provisions of 
Ss. 4 and 7 are declared to be unconstitutional in 
view of the provisions of Art. 14 of the Constitu¬ 
tion, all these operative sections !of the Act namely, 
Ss. 4, 5-A and 7, must be held to offend Art. 19 (1) (f) 
of the Constitution also. No question of severability 
arises because these are the main provisions of Act 
which are declared invalid. AIR 1958 S C 538, 
Applied. 

Per A. K. Sarkar, J.—The Act is valid except S. 7 
which offends Art. 14 and which is severable. Kuma- 
that Thathunni Moopil Nair, etc. v. State of Kerala. 
(1961) 3 S C R 77 : (196L) 2 S C A 125 : (1961)2 
S C J 269 : 1961 Ker L T (SC) 111 1981 Ker L J 
143 t A I R 1961 5 C 552 (598, 559) (Pt B) (Prs 8, 
9, 10). 


5 —;S. 4— Imposition of land tax on edavagai lands— 
Validity — Basis of power of taxation—Effect of ac¬ 
quisition of Edavagai rights — Imposition held not 
ultra vires—Constitution of Indii, Sch. 7, Entry 45 — 
Edavagai Rights Acquisition Act (27 of 1955), Ss. 2, 
3, 4. 

No tax can be struck down on the ground that it 
appears to the Judicial mind as unwise or unjust. It 
is clear from Ss. 2, 3 and 4, of the Edavagai Rights 
Acquisition Act that what was acquired was the 
Chief’s rights, and it is difficult to understand how 
the acquisition of those rights can possibly affect the 
right of the State to tax the lands concerned. 


The right to basic tax is in no sense a manifestation 
of the Chief’s right to Melvaram. It is a right found¬ 
ed on Ihe Constitution and not on the acquisition of 
the rights of the Edavagais. 

The fact that the State had not imposed any land 
tax till now in respect of these lands, does not mean 
that the State had lost its right to do so. 

Hence the imposition of basic tax on the Edavagai 
lands was not ultra vires the Constitution. 1960 Ker 
L J 112 : 1960 Ker L T 378 : ILR (1960) Ker 345. 


*S. 4 — Jenmi’s lands demised on kanom and 
Verumpattam — Person liable to pay tax due to Gov¬ 
ernment. See Tenancy Laws — Kanom Tenancy Act 
(24 of 1955), S. 3 (1). 1957 Ker L T 225. 


SECTION 5 

-S. 5 — Jenmi's lands demised on kanom and 
Verumpattam — Person liable to pay tax due to Gov- 
ernment. See Tenancy Laws — Kanom Tenancy Act 
(24 of 1955), S. 3 (1). 1957 Ker L T 225. 

SECTION 5 A 

ro3 : » S, ^* A r i (As 1 ameilde(1 by Act 10 of 1957) — 
Constitutmnahty-Act is confiscatory, discriminatory 

i[ ? pose | unreasonable restrictions on holding 

P ro P® rt y — Ss. 4 and 7 offend Art 14andSs 4 5 a 

Us d mli°n ff n nd - Art 19 (1) < f >~ Whole Act is invalid m 

nnrT t • vl T s,on i ~ re unconstitutional. See Travan- 
I9ai s c 552 Land T “ Act 115 ° f 1955,1 S - 4 - A1 8 

SECTION 7 

* i^it 7 v'l aS A^f nded R by Act 10 ° f 1957)—Const!. 

maln d n A o t ‘ 1 i 9 U) ^ ^While Ac?is' 

Sire r “ S unconstitutional. See Travan! 

1901?C 552^ X ACI (l5 0f 1955) * S ‘ A I R 
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TRAVANCORE-COCHIN LAND TAX ACT (1955). S. 11 


SECTION II 

—Ss. 11, 12—Scope — Levy referred to in S. 12 in 
under Entry 45 of List II of the Seventh Schedule to 
Constitution and not under entry 49. 

It cannot be said that in view of Ss. 11 and 12 of 
the Travancore-Cochin Land Tax Act, 1955, namely 
T. C. Act 15 of 1955, as amended and extended to 
Malabar area by Kerala Act 10 of 1957, no further 
levy by way of cess or tax can be made by the State 
Government and therefore, the levy of land cess 
under Madras Act 14 of 1920, as amended, is in¬ 
valid, illegal and void. The prohibition that is con¬ 
tained in S. 12 of the T. C. Act is clear, namely, that 
except irrigation or water cess referred to in S. 11, all 
cesses whether charged on land or not and custo¬ 
marily levied as public revenue due to Government 
are abolished. The levy under the Madras District 
Boards Act (14 of 1920 as amended by Kerala Act 4 
of 1958) is a levy imposed by virtue of power con¬ 
ferred upon the State Government under Entry 49 of 
List II of the Seventh Schedule to the Constitution 
and which has to be paid over to the District Board 
concerned for being untilised for the purposes men¬ 
tioned in S. 112 of the Madras Act. Such a levy 
cannot certainly be considered to be a cess custo¬ 
marily levied as a public revenue due to the Govern- 
ment. It is only such cess as is customarily levied as 
public revenue due to Government that is covered by 
S. 12. Such levy is land revenue under Entry 45, 
List II of the Seventh Schedule to the Constitution. 
ILB (1962) 2 Ker 400 : 1962 Ker L J 1312 : 1962 
Ker L T 820 « A I R 1963 Ker 31 (42) (Pt E) (Pr 62). 

SECTION 12 


for the purpose of preventing evasion of the tax by 
the proprietor or that there is nothing in the Act or 
in the Rules to indicate that the proprietor is only an 
agent of the local authority for collecting the tax. 
(Held, that mandamus shall issue to the Commis¬ 
sioner, Municipal Council, or the issue of labels indi¬ 
cating the proper entertainments tax payable for each 
ticket of admission for stamping the same, in cases 
not covered by S. 4 of the Act, as a condition prece¬ 
dent to the levy and collection of entertainments 
tax). AIR 1961 Mad 525, Rel. on. M. Ismail v. 
Commr. Mattancharry Municipal Council. 1963 Ker 
L T1080 i 1963 Ker L J 1222 i ILR (1964) 1 Ker 1 1 
AIR 1964 Ker 79 (79 to 81) (Prs 2, 3, 5, 7) (FB). 

SECTION 3 

-Ss. 3, 11 and 12 — Levy of tax — Bye-laws not 

made at all—Effect—Levy of tax by recourse to rules 
made under S. 11—Validity. 

Section 12 contains a mandatory provision and 
until the condition laid down in the section is ful¬ 
filled a local Authority cannot levy entertainment, 
tax under S. 3 of the Act. The bye-laws made under 
S. 12 are the pre-requisite to enforce the decision 
under S. 3 and it is only where such bye-laws have 
been made that the rules issued by the Government 
under S. 11 may be made to supplement them in 
matters not covered by the bye-laws. When bye-laws 
have not at all been made under S. 12 the local 
Authority cannot levy entertainment tax by recourse 
to the rules framed by the Government under S. 11. 
1957 Mad L J (Cr) 407 : 1957 Ker L T 704 i ILR 
(1957) Ker 762 i 1957 Ker L J 704. 


-S. 12—Scope—Levy referred to in S. 12 is under 

Entry 45 of List II of the Seventh Schedule to Con¬ 
stitution and not under entry 49, See Travancore- 
Cocbin Land Tax Act (15 of 1955), S. 11. AIR 1963 
Ker 31. 

TRAVANCORE COCHIN LOCAL AUTHO¬ 
RITIES ENTERTAINMENTS TAX ACT 

(6 of 1951) 

SECTION 2 

#-Ss. 2 (8), 5 (1) (a), 6 (1) — Payment for admis¬ 

sion—Is totality of payment inclusive of entertain¬ 
ment tax—S. 5(1) (a) is not designed only for evasion 
of tax. 

It seems implicit in the definition in S. 2 (8) that 
payment for admission is the totality of the payment 
made by a person for securing admission to an enter¬ 
tainment, without excluding any part of it without 
which he would not be admitted. Entertainments to 
which admission is by tickets are treated as a sepa¬ 
rate category by the Act for the purpose of the levy, 
assessment, and ^collection of entertainments tax. 
The combined effect of S. 5 (1) (a) and S. 6 (1) is that 
no person shall be admitted to an entertainment 
except on a ticket of admission, the full value of 
which is inclusive of the entertainments tax payable 
thereon which is indicated by the label issued by the 
local authority to be stamped on it. This is the 
manner as prescribed by the Act, for the collection 
of tax. In effect, in such cases the tax is passed on to 
the person admitted for payment to the entertainment 
and is collected by the proprietor by the sale of 
ticket to him stamped with the label issued by the 
local authority. Though the term ‘price of admission’ 
is exclusive of the entertainments tax for the purpose 
of R. 10 of the Local Authorities Entertainments Tax 
Rules, it is inclusive of it for the purpose of R. 3; 
this concept of 'price of admission’ in R. 10 is not to 
be confused with the concept of ‘payment for admis¬ 
sion’, in the Act and in R. 12. It cannot however 
be said that S. 5(1) (a) of the Act is designed only 


SECTION 5 

l —Ss. 5 (1) (a) and 6 (l)-Payment for admission 
-Is totality of payment inclusive of entertainment 
tx—S. 5(1) (a) is not designed only for evasion of 
tx. See Travancore.Cochin Local Authorities Ln- 
srtainments Tax Act (6 of 1951), S. 2 (8). AIR 1964 
er 79 (FB). 

SECTION 7 

—S. 7 (1) (b) —Applicability-Club not conducted 
)r profit staging drama — Admission of persons 
lereto on payment—Drama was an entertainment 
/hat was done with collections has no bearing on 
uestion whether case falls under S. 7 (1 (b . (I960) 
Ker L R 221 : ILR (1960) Ker 441 : I960> M L > 
» 270 i I960 Ker L J 607 : 1960 Ker L T 360. 

—S 7(1) and (2) — Dispute as to whether enter- 
inment falls under S. 7 (l) — Dispute has to be re¬ 
ared to Government under S. 6 (2)-Liability to tax 
in be established only by decision of Government. 

960) 1 Ker L R 221 : ILR (I960) Ker 441 1 i960 
[ L J (Cr) 270 i i960 Ker L J 607 : I960 kLT 360. 

TRAVANCORE-COCHIN LOCAL AUTHO¬ 
RITIES ENTERTAINMENT* TAX 
RULES (1951) 

RULE 3 

,_R r . 3 ,10 and 12 — Payment for admission—19 

talitv of payment inclusive of entertainments tax 
5 (1) (a) is not designed only for evasion of tax. 
>e Travancore-Cochin Local Authorities Entertain- 

ents Tax Act (6 of 1951), S. 2 (8). AIR 1964 Ker 79 

rR) 

h RULE 12 

I_R, 12 — Payment for admission—Is totality of 

ivment inclusive of entertainment tax-S. 5 (1) (a) is 
/t designed only for evasion of tax. See Travancore- 
ochin Local Authorities Entertainments Tax Act 10 
f 1951), S. 2 (8). AIR 1964 Ker 79 (FB). 


TRAVANCORE-COCHIN MEDICAL PRACTITIONERS ACT (1953), S. 2 76i 


TRAVANCORE-COCHIN MEDICAL 
PRACTITIONERS ACT (9 of 1953) 

SECTION 2 

-Ss.2(j)and 6 Proviso—‘Recognised qualifications’ 

— Interpretation — Definition in S. 2 (0 has to be 
applied AIR 1955 N U C (TravCo) 2213. 

SECTION 6 

-S. 6, Proviso—‘Recognised qualifications’—Inter¬ 
pretation—S. 2 (j) has to be applied. See Travancore- 
Cochin Medical Practitioners Act (1953), S. 2 (i). AIR 
1955 NUC (TravCo) 2213. 

TRAVANCORE-COCHIN MOTOR 
VEHICLES ACT (10 of 1125 ME) 

(1949) 

SECTION 60 

—S. 60—Applicability— Held that the permit issued 
was void ab initio and its cancellation by the Board 
was proper and the provisions of S. 60 were not 
attracted. See Motor Vehicles Act (1939), S. 00. AIR 
1954 TravCo 140 (DB). 


SECTION 64 

——S, 64—Rules under—Applicability and scope. See 

Co 1°40 V (DB) eS ACt * 1939)> S ‘ 133 (3) * AIR 1954 TtaV ‘ 

SECTION 72 


®' “S. 72—Travancore District Municipalities Ac 

(23 of 1116 M. E,), Ss. 286, 287—Special and genera 
s t ® lu J«-;R e !5 e a 1 by implication — S. 72 of T. C. Ac 
ot 0 f . does not impliedly repeal Ss. 286 anc 
287 of Act 23 of 1116 M. E.—Interpretation ol 
statutes. 

This presumption will be rebutted if the provision: 
ot the new Act are so inconsistent with the old one* 
that the two cannot stand together. 18 .;Calif, 438 
Hel. on. A general statute applies to all persons and 

mSu wltblD its jurisdiction and scope as distin. 
gushed from a special one which ;in its operation i 

SS 1l0 . a particular locality. Therefore, where i 
is doubtful whether the special statute was intend* 

r ® peaIed b v the general statute the Court shouh 

possibfe Ve e ^ ect *° en Mtnieiits as far a 

rife 6 ' 72 ° f . l he Travancore-Cochin Motor Vehi 

SSi? b !i C o 0 o n T Sid £ re< ? 10 have im Pl»edly re 
DIs StMn 2 ? 9 - 287 of ,he Travancore-Cochii 
? C,pal i lieS £ Act * The P r °P 0r wa y of con 

S of t th« t T ° S6tS ° f p d 0vi L si0QS would be to regarc 

a. 72ot theTravancore-Cochin Motor Vehicles Ac 
Travanwri°Di^ . wi , th Ss - 280 and 287 o! 

could bTLSad of ^ u “ ,cipalities Act 50 t ha f « 
and whenitrhac.°r by i he appropriate authority a: 
the UgSahi« «n± words the intention oi 
of provisions to a «?«* r,S f t k be 10 ? llo , w the lwo set: 

ones. I960 Ker L?* 252 *. MOfim ®i r° lh r ar ® eQablin fi 

(I960) Ker 338 •1900Ker J A p 6r L R jH 4 , 5ILF 

pal Council v T r T_r 0r i T . A 6 j Reversed. Munich 


SECTION 73 

T. C. Ac? 10 R Tu 25 Tr?t C fl n OnS:re Peale 

£. “-..is;~ 

SECTION 89 


ing provision for assent of insurer — No consent ob¬ 
tained ^Effect — R. 14 (c) of Rules for Insurance of" 
Motor Vehicles. 

Only a compliance with the provisions of R. 14 (c> 
of the Rules for the Insurance of Motor Vehicles 
(Notification No. D. Dis. 17/50 Addl. Fin. (Ins.) pub¬ 
lished in the Gazette Extraordinary, dated 13-4-1951) 
will entitle the transferee of a motor vehicle to claim 
the-benefits of: the insurance which stood in the 
name of the transferor. Further if the certificate of 
insurance contains a provision that the approval of 
the insurer is necessary for the transfer of the benefit - 
of the policy to the transferee along with the transfer 
of the ownership of the vehicle and no such approval 
is obtained the vehicle runs without the cover of a 
policy and the transferee is liable for an offence for 
contravention of provisions of S. 89 (1). AIR 19565 
Ca! 555, Rel. on. 1900 Ker L T 404 : (1960) 1 Ker 
L R 449 , I960 Ker L J 366 : I960 Mad L J (Cri> 
298 : 1960 Cri L J 1491 1 AIR I960 Ker 34L (341, 
342) (Prs 3, 4). 

SECTION 90 

-S. 90 (4)—Scope of S. 90 (4). See Motor Vehicles 
Act (1939), S. 95 (5). 1957 Ker L T 1002. 


SECTION 91 

—S. 91—Third party’s rights against insurer-How 
and where to be worked out. See Motor Vehicles AcS 
(1939), S. 90. 1957 Ker L T 1002. 


innrnwnn-liUUHIN PADDY i*wuior> 
TION AND MOVEMENT) CONTROL 
ORDER (1950) 

PREAMBLE 

, Validity—Order having been issued 

D S u, te L n c exer 5i s ® of Powers derived from S. 3 
of the Public Safety Measures Act, 1950, which has 
to be declared null and void for want of previous 
sanction of the President, is devoid of legal sanction 
bebl ° d lt a nd is void See Constitution of India, 
A rt. 240 (3). 1954 Cri L J 63 : AIR 1954 Tray-Co 34 

(Db). 

——•Preamble — Delegation of legislative powers tc 
executive — Power conferred upon the executive for 
regulating the acquisition of paddy under the order 
cannot amount to delegation of legislative powers. 

Co 455*(458) 1<>n ° f India> Art * 240 ‘ AIR 1952 Tiav * 

—Preamble — It is not correct to say that S. 17 (4) 

save the*ord!Jr PP h ? Temporary Power Act will not 
save the order but will only save executive orders 

passed by the State. See Essential Supplies (Tempol 

rary Powers) Act, S. 17 (4). AIR 1952 TravCo 455 

-Preamble-Nature of. 

The Order cannot come under the category of 

2KS&5LS: 

Act, 5. 3, AIR 1951 Trav Co 241 (Pt D)(Pr 7) (DB)> 

CLAUSE 7 

—Cl. 7-Purchasers of standing crops-Rights of; 

. V *Y e petitloner L s are not the lessees of the land 

but only persons who had become entitled bv our 

fh* land aUCti0n t0 the rl « ht t0 reap the crop? on 
the land they cannot urge that thev u 0 ^ 0Q 
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CLAUSE 10 SECTION 8 


-Cl. 16—The Government when it is dealing with 

an appeal under Cl. 10 from an order of Civil Sup¬ 
plies Commissioner cannot be deemed to be a Court 
of law and and is not bound to post the appeal for 
hearing to a particular date and give an opportunity 
to the parties to appear and argue their cases before 
appeal is disposed of. 1951 Ker L T 268 j ILR (1951) 
TravCo 691 j AIR 1951 Trav-Co 241 (243) (Pt A) 
IPr 4) (DB). 


-Ss. 8 (1) (g), 8 (1) (a) — Possession of fermented 

wash for illicit distillation — Offence is under S. 8 
(1) (g) and not under S. 8(1) (a) which applies only 
to possession of liquor—Case triable as warrant case 
and is punishable with imprisonment which may 
extend to two years. (1960) 1 Ker L R 372 i 1960 
Ker L J 375 : 1960 Ker L T 479 : 1960 Mad L J 
(Cri) 378. 

SECTION 13 


-Cl. 16—Appeal under—Disposal without hearing 

appellant — Legality — Quashing of — Certiorari — 
Power of High Court. See Constitution of India. 
Art. 220. 1950 Ker L T 617. 

TRAVANCORE-COCHIN PADDY (CULTI¬ 
VATION AND MOVEMENT) CONTROL 

ORDER (1950) 

CLAUSE 1 

-Cl. 1 — Date of coming into force—Date of issue 

or date of publication in Gazette — Public Safety 
Measures Act, S. 2 (13)—“Notified order”. 

The Paddy (Cultivation and Movement) Control 
Order must be held to have come into force on the 
date on which it was published. Though it bears an 
earlier date, if it is published on a later date in the 
Gazette, the order has to be treated as a valid order 
only from the date of such publication, having regard 
to the definition of a “notified order” in S. 2 (13) of 
the Public Safety Measures Act, under which the 
Paddy Control Order as issued. A notified order 
means an order notified in the Gazette. 1950 Ker L T 
617. 

TRAVANCOPE-COCHIN PANCHAYAT 

ACT (2 of 1950) 

See under Panchayats. 

TRAVANCORE-COCNIN PANCHAYAT 
MARKET RULES (1954) 

See under Panchayats. 

TRAVANCORE-COCHIN PANCHAYAT 

RULES (1951) 

See under Panchayats. 

TRAVANCORE-COCHIN PLACES OF 
PUBLIC RESORT ACT (8 of 1951) 

SECTION 3 

-S. 3—Act not repealed by S. 0 of Act 32 of 1958 

—Oflence under S. 13 — Charge of failure to take 
licence — Accused already holding licence under 
Cinemas Regulation Act—Acquittal of accused on the 
ground that S. 0 of Act 32 of 1958 has repealed 
all the provisions of Places of Public Resort Act and 
that there no need for getting licence under the latter 
Act was held as not correct — Cinemas (Regulation) 
Act (32 of 1958), S. 0. 1961 Ker L J 593: (1961) 2 
Ker L R 101 1 1961 Ker L T 533. 

-Ss. 3 and 13 — Prosecution for conducting show 

without licence — Prosecution failing to prove whe¬ 
ther place was enclosed with an area of more than 
500 feet—Accused entitled to acquittal. 

Under S. 3 it i> only if the place, where the cinema 
show is conducted, is an enclosed place or building 
with an area of more than 500 sq« feet that a licence 
would be necessary. It is not a matter for presump- 
tion but ol proof. Where the prosecution fails to 
prove this essential ingredient the accused cannot be 
•■convicted under S. 13 read with S. 3 of the Act. 
41961 ) 2 Ker L R 32. 


—Ss. 13 and 3—Prosecution for conducting show 
without licence—Prosecution failing to prove whether 
place was enclosed with an area of more than 500 sq. 
feet — Accused entitled to acquittal. SeeTravancore- 
Cochin Places of Public Resort Act (7 of 1951), S. 3. 
(1961) 2 Ker L R 32. 

TRAVANCOHE-COCHIN POLICE ACT 

(2 of 1952) 

SECTION 26 

-S. 26—Vires—Constitution of India, Art. 19 (3). 

Reasonable restrictions can amount to a total pro¬ 
hibition of the exercise of the right even when the 
prohibition is strictly circumscribed in time and 
operative area to suit the exigencies of definite threats 
to public order. Prohibition, contemplated by S. 20 of 
the Police Act is of this tvpe and therefore thesection 
is intra vires of the Constitution. AIR 1952 T C 347, 
Foil. 1953 Ker L T 678 : : TLR (1953) Trav-Co 930 : 
1954 Cri L J 110 : AIR 1954 Trav-Co 47 (48) (Pr 8) 
(DB). 

SECTION 30 

—S. 30—Scope—Attachment of pathway—Legality. 

Under S. 30, there is no provision for an attach¬ 
ment of the pathway or the police taking possession 
of it. Besides, before taking action under that section 
the District Magistrate should be satisfied that such 
action is necessary “in order to prevent or suppress 
any riot or grave disturbance of the peace”. 

Held, that there was nothing in the order impugn* 
ed to show that the Magistrate apprehended any riot 
or grave disturbance of the peace and considered it 
necessary to take action under S. 30 in order to 
prevent it, and the direction was liable to be quashed. 
ILR (1957) Kerala 538 :1957 Ker L T 592 i (1957) 
Ker L J 515. 

SECTION 51 

—S. 51 — Indecent or disorderly behaviour under 
—Mere use of threatening and angry words not 
amounting to such offence. 

The use of threatening words uttered in an angry 
tone does not constitute riotous or disorderly behavi¬ 
our within the meaning of S. 51 of the Police Act. 
The section recognises a distinction between the use 
of insulting or threatening language and indecent or 
disorderly behaviour by classifying them separately. 
1962 Ker L T 29 i 1962 KerL J 1 « 1962*1 Ker L R 

143. 

_S. 51 — Examination of principal witness— 

Witness not served — Disposal of case without exa¬ 
mining such witness is not justified. 1959 Ker L T 

496. 

TRAVANCORE-COCHIN PREVENTION OF 
EVICTION OF KUDIKIDAPPUKARS ACT 

(13 of 1955) 

See under Tenancy Laws. 

TRAVANCORE-COCHIN PRIVATE SECONDARY 

SCHOOLS SCHEME 

RULE 8 

_R. 8 (7) — Manager appointing teacher who is 

not qualified — Liability to pay for his services— 
(Contract Act (1872), S. 70j. 


I 


TRAVANCORE-COCHIN PRIVATE SECONDARY SCHOOLS SCHEME, R. 12 7G3 


The scheme does not create any relationship con¬ 
tractual or -otherwise between the teachers in a 
private school and the Government. The teachers are 
appointed by the management in its own right and 
noton behalf of the Government, the departmental 
approval being only a condition for earning the grant. 
R. 8 (7) does not mean that the appointment is a con¬ 
tingent appointment, contingent on due approval, so 
that if the approval is withheld, there is no contract, 
no appointment, and no service. Approval is a 
condition of the grant and if a manager appoints a 
person who is not qualified, he takes the risk of 
approval being withheld and consequently the grant. 
But that cannot in any way, affect his liability to pay 
the teacher he has appointed and whose services he 
has had. And even if the refusal of approval by the 
department has the effect not merely of terminating 
the appointment but of rendering the contract alto¬ 
gether non-existing the management would be liable 
to pay the teacher a proper salary for his services in 
accordance with the principle embodied in S. 70 of 
the Contract Act. 1959 Ker L’T 1003 i 1959 Ker L J 
1165 j AIR 1960 Ker 133 (134) (Prs 3, 4). 

RULE 12 

R. 12 (3)—Reasonable classification, what is — 
Travaocore-Cochin Private Secondary School Scheme, 
R. 12 (3)— Previous service classified into continuous 
and non-continuous—Inequality held not unreason¬ 
able. See Constitution of India, Art. 14. AIR 1957 
TravCo 265. 


TRAVANCORE-COCHIN PROCLAMATION 

(1869) (1044 ME) 

PREAMBLE 

~^-Pre. — Succession — Convert to Islam from 
Hinduism—Right of Hindu collaterals to succeed — 
Effect of Proclamation of 29-0-1809. See Mahomedan 
Law-Succession. AIR 1955 Trav-Co 180 (OB). 

TRAVANCORE-COCHIN PROHIBITION ACT 

(13 of 1950) 

See under Prohibition, 


TRAVANCORE-COCHIN PUBLIC HEALTH ACT 

(16 of 1955) 

See also Travancore Public Health Act 
(3 of 1121 M. E.) 


PREAMBLE 

Puhb^nT a 8 l S o Ue ^ , UD(ier repealed Travanco: 
van™ ;H ® a,t ^ J A ct > 3 °f 1121, instead of under Tn 

P ? b ! i nfi ealth Act ’ 1955 -Notice m 

BtfWSf ("p/a 9 , 7 ^ 6 ) 4 (l) c " L J1901AI 


SECTION 12 

workinelnS? 1 —' ? nqu5ry of Sanitar y Inspe 

rules^ehtinv if, Cochin Municipal Act 

Inspector is a P i Da , ry action a 8 a iust a Sani 
to tWextent inf ler relaliD * 10 Pub ^ lc Health 
of the Puhlin n r0 P*u gn A ant t0 the Provision in S 
authoHtv ic fK He r a,th Act, it is void. Theexecu 

^nquiry^agaiostT^f iQCO r m P et0Qt t0 conduct 
1439 tiSfSv a T Samtar y Inspector. 1959 Ker 
. I960 Ker L J 84 i I960 Ker L T 391. 

_ SECTION 42 

s?s?a[®BBass2f4ai!a 

ana District Superintendent of Police not 


titled, when their assistance is sought to enforce 
order to consider its validity and permit its breach— 
Rule of law—Constitution of India, Art. 226, 

Where a Health Inspector and Taluk Health 
Officer, acting under S. 42 of the Travancore-Cochin 
Public Health Act (14 of 1955), issues an order, pro¬ 
hibiting certain church authorities, from effecting 
burials in a cemetery as that was detrimental to public 
health it is not open to the District Collector and 
District Superintendent of Police, charged with the 
duty to maintain law and order, when their assistance 
is sought to enforce the order, to consider the legality 
or correctness of the order, when they are not appel¬ 
late or revisional authority constituted under the 
T. C. Public Health Act, and permit the church 
authorities to effect burials in breach of the prohibi¬ 
tory order, on the view that they were not bound to 
give any assistance to enforce the said prohibitory 
order as those-authorities were not satisfied that the 
prohibitory order could have any legal sanction or 
validity since proceedings initiated by the Public 
Health Authority were without jurisdiction. If the 
church authorities felt aggrieved by the proceedings 
initiated by the Health Inspector, or hurt by the 
prohibitory order, on the ground that it is an illegal 
order, or an order passed without jurisdiction, or an 
order which would not have been issued by that 
authority under the provisions of the statute, it was 
perfectly open to them to approach either that officer 
to modify or cancel that order, or to straightway 
challenge that order by adopting any proceedings 
known to law. 1903 *Ker L T 970 j 1964 (l) Cr L I 
190 : AIR 1964 Ker 29 (35) (Pt B) (Prs 32, 33). 

——S. 42 — Existence of nuisance — Health Officer 
himself must be satisfied. 

Section 42 postulates the ‘satisfaction’ of the Health 
Officer himself as the condition precedent to any 
order for abating nuisance. Where, therefoie,an order 
was issued by the Health Officer on the basis of ‘satis¬ 
faction not of himself but that of his official supe- 
riors, held, the order was not sustainable, the action 
of the Health Officer in issuing the order being not 
‘“^Pendent but inspired. 1957 S C J 803 : AIR 1952 
S C 10, Rel. on. 1964 Ker L J 143* 1964 Ker L T 15. 


ikayanlore-cochin PUBLIC SAFETY 

MEASURES ACT (5 of 1950) 

See under Public Safety. 


PUBLIC SERVICE 
COMMISSION BUSINESS RULES 

RULE 5 

Uii^^‘n 5 TpKa Di - hmei J t T 0 r ,der by Public Service-Corn- 
mission debarring clerk from service purporting to 

entertain^hie eP ° r li bis last Su P etior « refusing to 

application against his termination^ 

S1 Orrf e .r C h? t y a, ? 0unts t0 a ? order of punish. 
™ ii* b l avin ff been passed without further 

XM AlRX O 9? 8 tei 0 35 2 S ,^B C r S,i,Utt0n ° f 

H J* obvious that the Commission can refuse re 
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re-registration of his Dame. A duly qualified candi¬ 
date can be denied the opportunity of trying his 
chances of selection at the hands of the Public 
Service Commission, only on very substantial and 
valid grounds clearly proved against him. A candi¬ 
date who has been appointed to the public service 
can be removed from such service for any miscon¬ 
duct on his part, only after the alleged misconduct 
has been duly inquired into, with notice to the candi¬ 
date concerned, and after it is definitely found that 
he is guilty of such misconduct. Refusal to re-register 
his name is also in substance and in effect a denial of 
the candidate’s right to be re-employed and to have 
his seniority maintained on the basis of the date of 
earliest effective advice, and hence re-registration can 
be refused only if any misconduct is. proved against 
him in the manner indicated above. 

As the head of the department, a superior officer is 
perfectly within his right in disclosing his feelings 
about the conduct of the applicant by makiDg the 
remark which he thought the candidate deserved, and 
such a remark is not liable to be reviewed by the 
High Court. But if on a consideration of all the rele¬ 
vant circumstances it is seen that in makiDg such an 
adverse remark the head of the department was in¬ 
duced by malice towards the candidate concerned, 
the Public Service Commission will be perfectly justi¬ 
fied in ignoring such adverse remarks, instead of 
acting upon the same as a proper basis for condemn¬ 
ing the candidate and denying him his legitimate 
light to get re employment. 1958 Ker L T 580 i AIR 
1958 Ker 352 (354, 355) (Pt B) (Prs 4, 5, 6) (DB). 

TRAV ENCORE-COCHIN PUBLIC SERVICE 
COMMISSION (CONSULTATION) 
REGULATIONS (1952) 

SECTION 6 

-S. 6 (1) and (2) (a)—Applicability—Order of sus¬ 
pension by way at substantive punishment — Would 
normally attract Art. 320(3)(c) but by virtue of S. 6(1) 
and (2) (a) of the Regulations framed under that 
Article previous consultation with the Commission is 
not necessary. See Constitution of India, Art. 320 
(3) (c). AIR 1958 Ker 72 (DB). 

TRAVANCORE-COCHIN PUBLIC SERVICE 
COMMISSION ORDINANCE 
(6 of 1124, M. E.) 

SECTION 3 

-S. 3 (5)—Scope. 

Per Sankaran, J.—The bar imposed by S. 3 (5) of 
the Act is against further employment under the 
Government of Travancore and Cochin. The office of 
a Judge of the High Court cannot be said to be an 
employment under the Government of the United 
States of Travancore and Cochin. Hence the appoint¬ 
ment of Sri. C. Kunhi Raman as the Chief Justice of 
the Travancore High Court ris not contravention of 
S. 3 (5) of the Act merely because he was acting as a 
Chairman of the Public Service Commission in the 
State. 1950 Ker LT 439: 1950 Tray. Co L R 306 i AIR 
1951 Trav-Co 45 (51) (Pt F) (Pr 28) (DB). 

SECTION 4 

_S. 4(2)—Word ‘shall’ if directory or mandatory— 

In the context it is only directory. See Constitution of 
India, Art. 320 (3). AIR 1958 Ker 85 (DB). 

£_S. 4 — Dismissal without consultation with 

Public Service Commission. 

After the Ordinance came into force on 10-7*1949 
an order was passed on 13-9-1949 dismissing a person 
serving under the Government in a civil capacity, 
within the meaning of Cl. (c) of the section, without 
consultation with the Public Service Commission. 


Admittedly at that time the Rajpramukh had not noti¬ 
fied regarding any of the matters falling under sub- 
s. (2) of Cl. (c) of the section. On the application of 
that person under Art. 220. 

Held, the mandatory provisions of S. 4 regarding 
the necessity for an antecedent consultation with the 
Public Service Commission before taking action 
against the petitioner had been violated and that 
such violation was fatal to the order of dismissal. 
S. Mahadeva Iyer v. State. 1954 Ker L T 427 ; I L R 
(1954) Trav-Co 1000 s A I R 1954 Trav-Co 469 (470) 
(Pt C) (Pr 3) (FB). 

TRAVANCORE-COCHIN REMOVAL OF 
CIVIL DISABILITIES ACT 

120 of 1950) 

PREAMBLE 

——Preamble — Succession — Convert to Islam from 
Hinduism — Right of Hindu collaterals to succeed — 
Effect of Proclamation of 29-0-1809 — By the procla¬ 
mation the State relinquished all claims to such pro¬ 
perty and it was declared that natural heirs of the 
deceased would inherit the estate-Proclamation was 
different in scope from the Caste Disabilities Removal 
Act 21.of 1850. See Mahomedan Law — Succession. 
AIR 1955 Trav-Co 180 (DB). 

TRWANCOBE COCHIN REQUISITIONING 
AND ACQUISITION OF PROPERTY ACT 

(lof 1950) 

SECTION 1 

-S. 1—Object and fields of operation of two Acts 

are different — Cochin Act held not repealed by Act 
1 of 1950. See Cochin Land Acquisition Act (2 of 
1070), S. 1. 1960 Ker L T 181. 

TRAVANCORE-COCHIN REVENUE 
RECOVERY ACT (1 of 1908) 

SECTION 1 

-S. 1—Extinguishment of right of redemption by 

operation of law — Sale for arrears of Government 
revenue—Held, on facts of the case that the rights of 
the sub mortgagee on account of whose default the 
revenue sale was occasioned, became vested in the 
appellant and defendant 2 in whom also became 
vested the rights of the purchaser at the revenue sale. 
See T. P. Act (1882), S. 00. AIR 1953 Trav-Co 563. 

TRAVANCORE-COCHIN REVENUE 
RECOVERY ACT (7 of 1951) 

See also Travancore Revenue Recovery 
Act (1 of 1008 M.E.) 

SECTION 1 

_S St x (c), 2 and 5 — Revenue sale of land after 

notice to Pattadar conveys to purchaser lull owner¬ 
ship over it. . 

Notwithstanding the fact that the pattadar has in 
fact no right at all to the property sold under a 
revenue sale for arrears of tax due on it, or has only 
a mortgage or lease-hold right in it, and the owner¬ 
ship of the property really vests in any other person, 
the revenue sale after notice to the pattadar would 
convey to the purchaser the full ownership over it, 
free of all encumbrances, and will be binding on the 
real owner also. By his default to have his name 
brought in the Revenue records as the registered 
holder, and by allowing the name of the person who 
has no right in the property or has only a mortgage or 
leasehold interest in it to stand in the records as the 
registered holder, the real owner has put forward 
that person as the ostensible owner of the property; 
and haviDg done so, he cannot be heard to say, after 
he has defaulted to pay the tax on the property and 
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after the revenue sale for the arrears of tax. that the 
registered holder was not the real owner of the pro¬ 
perly but only the ostensible owner and that the pro¬ 
ceedings taken against the registered holder were not 
binding on him. The right sold under a revenue sale 
for arrears of tax due on the property sold, and 
referred to in the sale certificate as the defaulters’ 
right is the right of the “land.holder". It is not 
merely the right which the registered holder (the 
ostensible owner) has in fact in the property but the 
full right of ownership which for purposes of the 
Revenue Recovery Act is deemed to be with him. 
The rights of the real owner, freed from all encum¬ 
brances, pass under the revenue sale to the auction- 
purchaser, he gets the property absolutely as his, free 
of all encumbrances. 1930 Ker L T 313. 


money—Liability of State for fraudulent act of pubiia 
servant. See Constitution of India, Art. 300. AIR 
1957 Ker 40 (DB). 

-S. 4 — Jenmi’s lands demised on kanom and 

Verumpattam — Person liable to pay tax due to 
Government. See Tenancy Laws — Kanom Tenancy 
Act (24 of 1955), S. 3 (1). 1957 Ker L X 225. 

SECTION 5 

-S. 5—Revenue sale of land after notice to pattadar 

conveys to purchaser full ownership over it. See 
Travancore Revenue Recovery Act (7 of 1951), S. 1 
(c). 1956 Ker L T 313. 

SECTION 6 


SECTION 2 

—Ss. 2 (a) and 62—"On account of water used for 
purposes of irrigation" — Meaning of — Demand 
notices relating to dewatering charges for Kole culti¬ 
vation — Provisions of Revenue Recovery Act if can 
be invoked — (Travancore-Cochin Public Safety 
Measures Act (5 of 1950), Ss. 4 and 7)—Travancore- 
Cochin Kole Cultivation Authority Rules (1953), 
B. 12)—Words and Phrases). 

Irrigation means the supplying of land with water 
by means of channels or streams, a process which 
should be considered as the very opposite of the 
dewatering undertaken by the Kole Cultivation 
Authority. It follows that there is no statutory or 
contractual basis for invoking the provisions of the 
Revenue Recovery Act for the recovery of the amounts 
specified in the demand notices relating to dewatering 
charges of Kole lands and issued by the Kole Culti¬ 
vation Authority exercising powers under Ss. 4 and 
7 of the Public Safety Measures Act under R. 12. 
1957 Ker L J 386 : 1957 Ker L T 431. 

“—S. 2—Revenue sale of land after notice to patta¬ 
dar conveys to purchaser full ownership over it. See 
Travancore Revenue Recovery Act (7 of 1951), S. 1 
(c). 1956 Ker L T 313. 

SECTION 4 

-Ss. 4 and 62 — Proceedings for recovery of sales 

tax arrears - Payments to proverthicar-Validity- 
Receipts in proper form not issued —Effect—(Sales 
Tft *"7 T -C. General Sales Tax Act (11 of 1125), S 13) 
'(Sales Tax-T.-C. General Sales Tax Rules (1950), 

15). 

Section 4 makes it clear that payment of revenue 
•j 1ro X er th» car is a valid payment. It also pro¬ 
vides that the person making the payment is entitled 
to a receipt signed by the officer to whom such pay- 
ment is made. The section does not contemplate any 
particular form of receipt. A direction in the Village 
«m!l Ua Shushed by the Government in 1945 to the 

l 01 ”) 10 receipts in the proper form 
PS 11 that the payment validly made will 
• iDg ?“ tJ ? e State if th0 receipt for the 
« not issued in the proper form. Where 
n ? s . u ®dflr the Travancore-Cochin Revenue 
Recovery Act have been initiated for the recovery of 

£5“"®* ffi “ *« the plaintiff, the Proverthicar 
eing an officer auhorised to receive payment under 

P®? 11161118 made to himiare validly made 
?« n ^ COnsH valId discharge so far as the plaintiff 
is concerned. That payment to the Proverthicar is not 

P®°Vci “odes provided for by R. 15 of the T.-C. 
General Sales Tax Rules, 1950, has no bearing on the 

} L » C1957) Ker 31 , (1957) 8 S T*C 503 : 
®4 e ; ( DB,! 93,AIfi 1957 Ker 40 (41) (PtA) 

acUng within 1110 SC °P 0 of 
Uls authority receiving payments and embezzling 


-S. 6—Revenue Sale—Interest sold is of defaulting 

landholder and not of Government. See Travancore 
Revenue Recovery Act (I of 1008), S. 5. 1962 Ker 
L T 1277. 

-S. 6 — Jenmi’s lands demised on kanom and 

Verumpattam — Person liable to pay tax due to 
Government. See Tenancy Laws — Kanom Tenancy 
Act (24 of 1955), S. 3 (1). 1957 Ker L T 225. 

SECTION 7 

-S. 7—Prosecution and conviction—Arrears of tax 

specified and warrant issued to Collector—Procedure 
—Competency of State to proceed under Travancore- 
Cochin Revenue Recovery Act. See Sales Tax— 
Travancore-Cochin General Sales Tar Act (11 of 
1125), S. 13. I LR (1958) Ker 291. 

[Reversed in A I R 1961 S C 617.] 

SECTION 24 

-$. 24, 32 — Travancore Revenue Recovery Act 

(1008 M.E.), S. 23-A—Notice of demand under—Con¬ 
dition precedent for declaring a transaction void 
under S. 32—Section 23-A of Travancore Revenue Act 
and S. 24 (1) of T.-C. Revenue Recovery Act are sub¬ 
stantially same — But a notice under S. 23-A issued 
long after repeal of the Travancore Act cannot be 
treated as notice under S. 24 of T.-C. Revenue 
Recovery Act—Title in property sought to be attached 
vested in third party prior to issue of valid notice— 
Property cannot be proceeded against for dues of the 
defaulter. A I R 1901 S C 200, Dist. 1965 Ker L J 
1100 : (1905) 2 Ker LR 338. 

-—S. 24—Territorial Jurisdiction — Writ of prohibi¬ 
tion against Collector within Jurisdiction of High 
Court from executing demand notice issued by 
I. T. O. outside Jurisdiction—Though High Court has 
no Jurisdiction to quash the order of l.T. O. Bombay, 
it has Jurisdiction to prohibit recovery of the same in 
pursuance of a demand issued under S. 24, T.-C. 
Revenue Recovery Act. See Constitution of India, 
Art. 220, A I R 1961 Ker 315. 




—S. 29 — Scope of S. 32—Effect of attachment on 
implementation of prior engagement-All antecedent 
engagements are not null and void — Private rights 
cannot be affected by statutes except by express 
words or by implication. See Travancore Cochin 
Revenue Recovery Act (7 of 1951), S. 32, AIR 195S 
NUC (TravCo) 2214 (DB).; ' AW# 

SECTION 32 

-Ss. 32, 29 - Scope of S. 32 - All antecedent 

engagements are not null and void — Private riahts 
cannot be affected by statute except by express word! 

or by implication-Transactions subsequent to attach¬ 
ment are null and void—(Interpretation oi Statutes^ 
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22H P ’DB d0 (19 ° 8 ^’ S * 04 ^ AIR 1955 NUC (Trav-Co) 

SECTION 34 


-S. 34 (1) — Setting aside revenue sale — Powers 

of Board of Revenue — No period of limitation for 
revision petition. See Travancore Revenue Recoverv 
Act (I of 1068), S. 50. (1963) 1 Ker L R 36. Y 


SECTION 36 

-S. 36-Public auction by Tahsildar-Absence of 

strangers to bid-Bid by Tahsildar on behalf of State 
for nominal sum—Legality. SeeJ T. C. Revenue Re. 
covery -Act (7 of 1951), S. 63. 1957 Ker L R 1095 : 
1958 Ker L T 1133. 

-S. 36-Applicability — Arrears from Abkari con¬ 
tractor — Recovery of-Procedure. See Travancore 
Abkari Act (4 of 1073), S. 24. 1957 Ker L J 1095 : 
1958 Ker LT 1133. 


S. 36 (3)—Action sale under—State, if vendor. 


of mortgagor. See Trusts Act (1832), S. 90. AIR 1959 
Ker a4 (DB), 

SECTION 62 

62—Scope — Recovery of arrears of income- 
tax—Collector s power to delegate powers to Tahsil. 
dar. Under S. 62 all sums declared by any other law 
in force to be recoverable as arrears of public or 
land revenue can be recovered under Revenue Reco¬ 
very Act-Hence proceedings taken by the Tehsildar 
on the authority of the Collector are within his 
jurisdiction. See Income-tax Act (1928), S. 46(2), 
AIR 1959 Ker 341. V 

—S. 62 — Proceedings for recovery of sales tar 
arrears—Payments made to Proveithicar-Validity — 
Proverthicar being an officer authorised to receive 
payment under S. 4 of the Act, payments made to 
him are validly made and constitute a valid discharge 
so far as the plaintiff is concerned. See Travancore- 
Cochin Revenue Recovery Act (7 of 1951), S. 4. AIR 
1957 Ker 40 (DB). 


Where immovable property belonging to an abkari 
contractor is sold by public auction under the Re¬ 
venue Recovery Act, the fact that the sale was under 
a coercive process of law and not at his request or 
with his consent cannot make the contractor anything 
less than a vendor or the Tahsildar anything other 
than his statutory agent for the purpose of conduct¬ 
ing the sale. It cannot be said that the State was the 
vendor at the auction. (1957) Ker LJ 345 i 1957 
K LT 289. 

- S. 36 (3) — Sale is not bad because of nominal 

character of price obtained. (1957) Ker L J 345 i 
(1957) K L T 289. 

—S. 36 (2)—Scope—Non-compliance with—Effect. 

Where the amount shown in the sale notice as due 
from the defaulter is lower than the amount actually 
due from him as shown in the proceedings of the 
sale, there is only an irregulaiity which does not 
render the sale void. 1957 Ker L T 289 i (1957) 
K L J 345. 

SECTION 39 

—Ss. 39, 55 and 56 — Scope of — Revenue sale — 
Setting aside — Procedure — Application for writ — 
Competency. See Constitution of India, Art. 226. 
1957 Ker L J 1095 1 1958 Ker L T 1133. 

SECTION 55 

# -S. 55—'T. C. Board of Revenue Ordinance (No. 

2 of 1950), S. 0—Revision petition under S. 50 of Act 
1 of 1008 transferred to Board of Revenue—Dismissal 
by Board as time barred—Second revision to Govern¬ 
ment — Held that T. C. Revenue Recovery Act 7 of 
1951 which replaced the Travancore Revenue Reco¬ 
very Act, 1008 alter the Constitution came into force, 
did not contain any provision conferring general 
power of revision on the Government. See Travancore 
Revenue Recovery Act (1 of 1068), S. 50. AIR 1957 
Trav-Co 116 (FB). 

• -S. 55, Proviso—Revision under — Order setting 

aside auction sale without notice to affected parties— 
Validity — Duty of Government — It is the duty of 
Government to see that notice required under S. 50 
of Travancore Revenue Recovery Act and S. 9 of the 
Board of Revenue Act is given to persons mentioned 
in those sections before a revenue sale is set aside. 
See T. C. Board of Revenue Act (11 of 1950), S. 9‘ 
Proviso. AIR 1957 Trav-Co 116 (FB). 

SECTION 59 

—S. 59 — Applicability — Mortgagee deliberately 
committing default in payment of Government re¬ 
venue—Property sold in revenue sale and purchased 
by mortgagor—Mortgagee holds the same for benefit 


■—S. 62—Applicability—‘‘On account of water used 
for purposes of irrigation” — Meaning of — Demand 
notice relating to dewatering charges for Kole culti* 
vation — Provisions of Revenue Recovery Act if can 
be invoked. See Travancore-Cochin Revenue Reco¬ 
very Act (7 of 1951), S. 2 (a). 1957 Ker L T 386. 

-S. 62 — Recovery of tax and penalty — Use of 

machinery provided by State Acts for recovery of 
arrears of land revenue—Legality — Section attracts 
by virtue of its own force the provisions of different 
local Acts in different States — For realising the 
arrears the Central Legislature has chosen to utilise 
the existing law and the existing machinery in the 
particular areas and that is all—Therefore no question, 
of illegality or want of jurisdiction arises in the 
matter. See Income tax Act (1922), -S. 46 (2). AIR 
1950 Trav-Co 184.: 

SECTION 03 

—S. 63—Public auction by Tahsildar—Absence of 
strangers to bid—Bid by Tahsildar on behalf ot State 
for nominal sum- Legality— S. 30. 

Where the Tahsildar, who was conducting an 
auction sale under the provisions of the Act, bid the 
property on behalf of the State in the absence of 
strangers to bid at the action, the Tahsildar does not 
act without jurisdiction. The position of the Tahsil¬ 
dar is not that of the vendor of the property. The 
defaulter whose property is put up for auction is the 
real vendor, the Tahsildar who.is conducting the 
auction being only the statutory authority specially 
empowered to conduct the auction and thus to effect 
the sale on behalf of the owner of the property. It is 
also incorrect to say that the auction sale in the case 
was in favour of the Tahsildar. It was the State who 
bid at the auction, and the bid was made on behalf of 
the State by the Tahsildar acting as the agent of the 
State. Since the Tahsildar was not bidding the 
property or acquiring any interest therein for himselt» 
directly or indirectly, it cannot be said that he has 
violated the mandate contained in S. 03 of the Re¬ 
venue Recovery Act, in bidding the property for and 
on behalf of the State S. 30 (6), which is an enabling 
provision can have no application to the situation 
where the bid is made by the officer himself as the 
agent of the State and that fact is recorded in the sale 
accounts. Whether the Tahsildar had the authority to 
bid as the agent of the State, is a matter for his own 
subjective satisfaction and where he is so satisfied* 
there is no necessity to produce any special written 
authority. The non-production of such a written 
authority cannot render the sale illegal. When there 
is only one bidder, there is no scope for competition. 
But all the same there is nothing wrong or illegal in 
accepting his bid as the highest bid i it cannot 
quashed merely for the reason that the sale was tor 
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nominal account. Even if there has been an error in 
calculating the amount due from the defaulter, it 
would not amount to an illegality rendering the sale 
void. 1958 Ker L T 1133 i 1957 Ker L J 1095. 

TRAVANCORE-COCHIN SHOPS AND 
ESTABLISHMENTS ACT (9 of 1125 

ME) (1949) 

PREAMBLE 

—Pre.—Complaint by Labour Officer. 

There is'no provision in the Travancore Cochin Shop 
Act like for example S. 40 of the Hyderabad Shops 
Acts and in the absence of such a provision there is 
no reason why a complaint tiled by the Labour 
Officer before the Second Class Magistrate should not 
be considered as a complaint of facts constituting the 
oSence under S. 190 (l) (a) of Criminal P. C. See 
Criminal P. C. 11898), S. 4 J) (h). 1957 Cri L J 637 i 
AIR 1957 Ker 55 (DB). 

SECTION 41 

——Ss. 41, 45— Scope—Non-compliance—Effect, 

It is clear from the wording of sub-s. (3) of S. 41 
that a non-compliance with a decision of the appellate 
authority has not been made.penal and the conviction 
therefor for a contravention of the provisions cf that 
sub-section cannot be sustained. The provisions of 
b. 41 which if contravened will constitute an offence 
liable to be pumshed under S. 45 ( 1 , are those em- 
bodied in sub-s. (1) of S. 41. 1957 Ker L T 273 «1957 
¥* e i rMad (Cri) 106 : 1957 Cri 

( i 9 ?2L K ? 35j: (1957 > 1 Lab L J 631, 
AIK 1957 Ker 55 (56) (Pt A) (Prs 3, 4) (DB). 

-Ss. 41 (3), 51 — ‘Shall be final’ — Meaning and 
effect of—Distinction—(Interpretation of Statuses). 

pf U r n te, S - 51 the decision given by the Commissioner 
cf Labour cannot be questioned in a Court of Law 
,s no such prohibition in Cl.(3) of S. 41 Where 
C n j 0 s *E“ e Act tb ® decisions under two sections are 
final with respect to the matters mentioned therein 

thal 'a*— °* the sectl ° ns 11 is specifically stated that 
ind i d ?k 1S10 ?k cannot be questioned in a Court of law 
thfl olher s , ec «on there is no such prohibition 

thflr«°i^ lnary u nd Intimate inference is that where 
here is no such prohibition in a section the Court of 

may ^though the Sclsion 

Art. S 226 1 )r ,UmdiCti011 undei —(Constitution of India. 

under ^ 

Commissioner^order-Hddth?i*2V gai f s i, Lab ° Ur 

[ion of services having been ’ cancelled b°v 
Upon in appeal — Employe? was entltliS f ad,udl , cate 

was without iuiisdieHnn ary a t Since tho ordor 
authority the order wa^fiabt, *'Ve^d^ 


Art. 228of-the Constitution. I;L R (1953) T C 104 : 
AIR 1953 Trav-Co 325 (325, 320) (Prs 2, 4) (DB). 

SECTION 45 

-S. 45—Non-compliance with S. 41 (3). 

It is clear from the wording of S. 41 (3) that a non- 
compliance with a decision of appellate authority has 
not bean made penal and a conviction therefor for 
a contravention of the provisions of that sub-section 

a?d D F^«h| S K Stain h ed 'A Se ^ Travrancore -Cochin Shops 
and Establishments Act (9 of 1125). S 41 iQw r.r 

L J 037 : AIR 1957 Ker 55 (DB) * 57 ° rl 

SECTION 51 

- —S- 51—“Shall be final" — Under the sp rfinn *!,» 
decision given by the Commissioner of Labour cannot 

be questioned in a Court of Law — Thero k nn Ufl 
prohibition in S. 41 (3) - It merely lays down that 
the decision ts final-Where there is no nmhih^Li- 
the provision that the decision cannot be pie ion S 
the Court of law can question its legality - t Wnrdo 

s.as ?-siS 

Is!"™ }£&•;, t«»V4S! 

TRAVANCORE-COCHIN shops AND 
ESTABLISHMENTS RULES (1950) 

RULE 9 

pr.s«- ( « 0rd ' fr0a '' - -(Word, and 

and'when'llaed°in' l^ene'eVj IT* Ma to 
‘™ e -a. g„ from a staled date, prima' 

Lab tl 445 ^ * 

XBAVANCORE-COCHIN STAMP ACT ,1 

SECTION 3 

* TTa S t at'me 4 

are not liable to pay Court fee, nnl *p Defenda uts 

Travancore-Cochin y Cour fees Act <- Set> 

Parts. AfR 1954 Tr.° Co 315 tfB) ° f 1125 >> S -»> 

SECTION 31 

^oty ^e~y P -Tn r st°ruS"t C n°ar,rv i,h regard to 

partly agreement found unstamDed-r°» V ? yaDC0 j and 
log it in Court-Executant Slr7v^ Qtee prodl *c- 

Collector in such case not liable — Duty of 

AIR 1957 Trav-Co 25 L See Stam P Ac * (1899), S 48. 

SECTION 35 

Perly stamped he has no ODtSn^S * J S not pro ’ 
and send it to District Collett?? t0 ^P^und it 
b) him. See Stamp A<£(]rqq\1 b ®i ng . deal t with 
N U C (TrivCo)1053 (DB). 9,1 S * ^ A 1 » 1955 

—-S. 35-Notice to executant. 

lesVlDBL 3 ' Art ' 228 ' A1B 195 s“nVc( fesi. 
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_S. 33 — Adjudication by Collector — If party at 

7,-hose instance document was brought into the Court 
wants first an adjudication by the Collector as to 
oroper stamp duty and penalty leviable on it. Court 
aas only to accede to that request. See Stamp Act 
(1699), S. 35. AIR 1953 Trav-Co 359 (DB). 

SECTION 37 

-S. 37—Penalty under—Whether criminal matter. 

Though penalty under the Stamp Act savoured of 
-punishment that would not make it a fine like one 
imposed by a Criminal Court. See Stamp Act (1899), 
S. 48. AIR 1955 N U C (Trav-Co) 1658 (DB). 

—S. 37—Impounding. 

If the Sub-registrar thinks that the instrument pre¬ 
sented to him for registration is not properly stamped 
he has no option but to impound the document and 
=end it to the Collector for being dealt with by him. 
See Stamp Act (1899), S. 33. AIR 1955 N U C (Trav- 
Co) 1658 (DB). 

_-S. 37—Adjudication by Collector. 

If the party insists upon a prior decision as to 
proper stamp duty and penalty leviable on a document 
produced by him, the Court has only to accede to the 
-eauest and not impose a decision which the party 
did not want. See Stamp Act (1899), S. 35. AIR 1953 
Trav*Co 559 (DB). 

SECTION 38 

§ 38 — Expression ‘Admitted in evidence’ is not 
conclusive of question whether document has been 
admitted in evidence or not — Suit on promissory 
.notes. See Civil P. C. (1908), O. 13, R. 4. ILR (1963) 
1 Ker 639. 

_S 38 — Promissory note insufficiently stamped. 

admitted in evidence - Defendant precluded from 
raisiDg objection as to its admissibility again — 
« Admitted in evidence’, meaning of — Stamp Act 
(1899), S. 36, Civil P. C. (1908), O. 13, R. 3. 

The objection as to inadmissibility of a document 
on the ground of its being improperly stamped has to 
be decided there and then when the document is 
tendered in evidence. The party challenging the ad¬ 
missibility of such a document has to be alert to see 
{hat the document is not admitted in evidence by 
the Court, for if the document is once admitted in 
evidence, he cannot subsequently rely on the fact 
•that he had taken the point of inadmissibility at an 
early stage of the proceeding as the written statement 
o? that an issue on the point had been raised at the 
trial of the suit. The expression admitted m eindence 
means' let in as a part of evidence . Where, therefore, 

®.^omisso^ note ' vhose admissibili S evIde ? ce l W3S 

challeged on the ground of insufficiency of stamp 

-was exhibited with an endorsement which bore the 

letters ‘Pd’ over the signature of the presiding Officer 
of the Court, which meant ‘proved’ and denoted a 
stage further than and after that of admission. 

Held that as the promissory note was admitted in 
evidence the defendant was precluded from ra s ng 
the same objection at any stage of the suit or the 
proceeding. Dicta : that though there was ia little 

ia ME re^ao 

^videncefsuch Moo 

PX 1 ? cimolv, that it shall never be called in 
Question after such admission, as no point of time is 
indicated 3 for the conclusiveness o the admission, 

T?k h IB mV 1 c Imvm r K d n so“ 

"Followed. 1 (1963) 1 Ker L B 141, ILR (1963) 1 Ker 
473. 


-S 38 — Admitted in evidence — Means let In as 

part of evidence — Judicial consideration of question 
of sufficiency of stamp not necessary. See Stamp Act 
(1899), S. 30. AIR 1962 Ker 265 (DB). 

-S. 38—"Where the instrument has been admitted 

in evidence”—Unless the Court admitted a document 
not properly stamped after applying its mind consci¬ 
ously to the question whether the document was 
admissible or not, the document could not be deemed 
to have been admitted in evidence. See Stamp Act 
(1899), S. 30. AIR 1957 Ker 105. 

-S. 38 — Admissibility of document not duly 

stamped—Question raised for first time in revision— 
Bar. See Stamp Act (1899), S. 30. 1956 Ker L T 558. 

SECTION 40 

-S. 40 (2) — Adjudication by Collector — If the 

party producing a document insists on a prior deci- 
sion by the Collector as to proper stamp duty and 
penalty leviable on it, the Court has to accede to the 
request and cannot impose a decision which the party 
does not want. See Stamp Act (1899), S. 35. AIR 
1953 Trav-Co 559 (DB). 

SECTION 42 

—S. 42 — Collector’s power to proceed under — 
When arises — Certificate issued by Collector with¬ 
out jurisdiction — Presumption under S. 42 (2) does 
not arise—Collector treating promissory note as bond 
and issuing certificate on that basis — Decision of 
Collector not conclusive—Stamp Act (1899), S. 40 — 
Kerala Stamp Act (17 of 1959), S. 39. 

The procedure prescribed in sub-clause (a) and (b) 
of S. 42 (1) is to be resorted to only in the case of 
instruments other than those chargeable with a duty 
of two annas or less than two annas only or a bill of 
exchange or a promissory note. In case the instru¬ 
ment falls under the excepted categories the Collector 
cannot proceed under the section. The presumption 
under Cl. (2) of S. 42 does not arise when the certifi¬ 
cate of the Collector is issued without jurisdiction: 
A I R 1926 All 359, Rel. on. 

Thus where the Collector treated a promissory note 
as a bond and levied and collected deficit Court-fee 
and penalty on that basis and issued a certificate 
stating that the stamp duty and penalty were col¬ 
lected : 

Held, that the decision of the Collector that the 

instrument was a bond was not conclusive and that 
the Court was competent to go into the question and 

not^properlVsta^ped^ r AT R°1941°Lah SaWB 
S?nd P 40 P and ILR 25 Mad 51. Dist. 1903 Ker L T 
354 : ILR (1963) 1 Ker 443 :1963 Ker L J 223. 

SECTION 50 

_S 50 — Power of Collector with regard to com¬ 
pulsory levy - Instrument partly conveyance and 
partly agreement found unstamped Grantee pro¬ 
ducing it in Court-Executant held not hab e-Duty 
of Collector in such case. See Stamp Act (io»yj» 
S. 48. AIR 1957 Trav-Co 251. 

TRAVANCORE COCHlN;VAKILS ACT (3 of 

1075 ME) (1900) 

■-Civil Courts Guide, R. 499 - Misappropriation 

bv lawyer of money received by him on behalt or 

client—Fiduciary relationship of debtor h ^ n j d c C u r Mi l of 
set up in defence, not proved-Lawyer held guilty or 
fraudulent misconduct and suspended from practice 
for two years. See Legal Practitioners Act (1870), 
S. 13. AIR 1964 Ker 192 (SB). 
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TRAVANCORE-COCHIN VEGETABLE OILS, ETC., ORDER (1950), Pre. 


TRAVANCORE-COCHIN VEGETABLE OILS 
AND OILCAKES (FORWARD CONTRACT) 
PROHIBITION ORDER (1950) 

PREAMBLE 

___p re —.Travancore-Cochin Public Safety Measure 
Act (5 of 1950), S. 3 - Validity — Section is ultra 
vires for lack of sanction of President under Art. 
304 (b), Proviso — Art. 304 controls Art. 240 — Art. 
304(b), Proviso does not affect validity of repeal 
under S. 73 of the Act — Repeal under S. 73 is valid 
—As S. 3 ol the Act is void, notifications issued under 
it are also invalid and cannot continue under S. 73 (2) 
—Suit contract entered iDto in February 1952 not 
affected by notifications under Essential Supplies 
(Temporary Powers) Act (1946), also. See Constitu¬ 
tion of India, Art. 304 (b), Proviso. AIR 1964 Ker 
92 (DB). 

TRAVANCORE-COCHIN VEHICLES 
TAXATION ACT (14 of 1950) 


PREAMBLE 

-Pre. — Validity of. See Constitution of India, 

Art. 304. AIR 1958 Ker 398 (DB). 

-Pre. — Constitutional validity — Constitution of 

India (1950), Art. 304—Applicability—If in conflict 
with Companies Act (1913) — Constitution of India 
(1950), Arts. 254 and 304 —Applicability—Inter¬ 
pretation of Statutes. 

In pith aod substance the T. C. Vehicles Taxation 
Act (14 ol 1950), is not legislation dealing with res¬ 
pect to trade or commerce but is legislation enacted 
by virtue of the powers conferred on the State Legis¬ 
lature under Entry 57, List II (State List) of the 
Seventh Schedule of the Constitution. The Scheme 
of the Act is to collect a tax from vehicles using the 
public road in the State. Therefore the proviso to 
Art. 304 of the Constitution has no application at all 
there is no conflict between the Vehicles Taxation 

Ac [ aod t * le Indian Companies 

Act, 1913. Therefore there is absolutely no scope for 
the application of Art. 254 of the Constitution. When 
a law is impugned what has to be ascertained is the 
true character of the legislation. To do that, one 
must have regard to the enactment as a whole to its 
objects and to the scope and effect of its provisions. 
It on such examination it is found that the legislation 
is in substance one on a matter assigned to the Legis- 
lature, then it must be held to bo valid in its entirety 
even though it might incidentally trench oo matters 

* ts competence. (1957) 1 MLJ 

( <Bi (SC) 88 : (1957 > 1 And8 

J ??pL (i957 ) s c J 216 : (1957) SCR 399, 
FoHowedj 1957 K L T 897; 1957 MLJ (Cr) 53 (NRC), 

mTlt T 19 T 8 fl J? L xVn Cri, o 813 5 W58 Ker L J 413 : 

Ker 8 39S n9S T oqq 1 , /1 L ? ( ‘ 933 > Ker 666 ‘ AIR 195 8 

Ker 398 (398, 399) (Pt A, B) (Prs 11,12, 14) (DB). 
tT P A e Ar S c ° p0 /T Co “P ailie s Act-If conflicts with 
1958 Ker 39 S 8 e (DB) SmUti ° n °' Indi “’ A "' 251 AlR 

Art~ 304 fM Val l dity ~ Want of section under 

7th‘SHiS , i Pr ? V ^f 7, Effect “ 57 of List II of 

stitutfnnl?r e £ the Constitution - Scope. See Con. 

m KJ& p —- 1938 « 

SECTION 1 

trade or commerce-(Con- 

tSalS&ffi Art ' 304 (b > Sch. 7, 

"{™| o^co^erce'’ t wuhia' t he° 

the kgls a .ve competence of the State, unde EntS 

iXt s "“*«“»“S 


tution. Therefore, the Act does not fall within the 
scope of Art. 304 (b) and is not hit by the proviso. 
AIR 1958 Kerala 398, Foil. 1959 Ker L J 651: ILR 
(1959) Ker 749 j 1959 Ker L T 829 j 1959 Ker L R 
1239 : AIR 1960 Ker 58 (63) (Pt C) (Pr 17) (DB). 


SECTION 2 


—— Ss. 2 (1) (b), 3 and 6 — Empty goods vehicle 
driven on public road withont paying tax — Offence 
—(Motor Vehicles Act (1939), S. 2 (8)). 

A motor vehicle constructed or adapted for use for 
the carriage of goods is at all times a goods-vehicle 
whether or not it is actually carrying goods. A vehicle 
driven along a public road uses that road whether it 
is empty or loaded, and a goods-vehicle uses the road 
whether or not it is carrying goods. Therefore, where, 
under $. 3, T. C. Vehicle Taxation Act, read with the 
notification issued thereunder, the tax was due in 
respect of the vehicle, and without paying the same 
the vehicle was driven along a public road the owner 
of the vehicle commits an offence under S. 0. A plea 
that the vehicle was being tested for an inspection 
with a view to obtain a certificate of fitness will not 
bring the case within exemption. ILR (1958) Ker 
372 . 1958 Ker L T 3 : 1958 Ker L J 119 : 1958 Cri 
L J 1031 : 1958 Mad L J (Cri) 138 ; AIR 1958 Ker 
249 (249, 250) (Prs I, 2) (DB). 

-Ss- 2(2) and 3 (1) — Notification dated 25lh 

July 1950, issued under S. 3 (1) — Weight laden — 
Definition of laden weight if can be applied to 
term. 

The definition of the term “laden weight" in S.2(2) 
cannot be applied to the term “weight laden’' occur¬ 
ring in the notification. ILR (1955) T C 889 i 1955 
Ker L T 946 i AIR 1950 Tray Co 85 (86) (Pt B) 
(Pr 7) (DB). 

SECTION 3 


——Ss. 3,5 and 8, Schedule 3—Cycle-rickshaws whe* 
ther exempted from payment of tax. 

Cycle.rickshaw will not come within Item 3 of 
Schedule III of T. C. Vehicles Taxation Act, 1950 be¬ 
cause even though it is a three-wheeled vehicle it is 
not drawn or pushed by human agency, but is one 
which is propelled. So cycle-rickshaw cannot come 
within any of the items in Schedule III and come 
in only within the item rickshaw and rickshaw being 
exempted from the payment of the tax, the accused 

1965^K ^L^T*879* y 3Dy ***' * l966) MLJ (Cri) 33 : 

-S. 3 (1)—Taxation laws — Tax on motor vehicles 

—Differential treatment to motor vehicles plying in 
different areas on account of difference in density 
of traffic and road conditions — Discrimination not 
opposed to Art. 14—No violation of Art. 19 (1) (f) (a) 
See Constitution of India, Art. 14. AIR 1961 Ker 72 
(DB). ** 


—Ss. 3, Proviso and 18 - Scope of - If complete 
with each other—(Interpretation of Statutes). 

The proviso to S. 3 is intended to confine the power 
delegated to Government under S. 3 (1) and (2) 
which is to fix the rates of the tax, within prescribed 
limits, while S. 18(1) is inserted to delegate to Gov¬ 
ernment, a different power, which was to alter the 
limits themselves to any extent. The purpose in¬ 
tended to be served thus being distinct and different 
the two provisions can very well stand together 
whatever be their validity. There is no disharmony 
between them, and therefore no scope for applying 
the principle of harmonious construction of different 
partsof a statute to these provisions. 1959 Ker I I 
651 s ILR (1959) Ker 749 » 1959 Ker L T 829 -^959 
K« L R 1239 , AIR 1980 Ker 58 (80) (P? A) (P, 3) 
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•S. 3—Empty goods vehicle driven on public road 
without paying tax — Offence held committed — 
(Motor Vehicles Act (1939), S. 2 (8))-SeeTravancore- 
Cochin Vehicles Taxation Act (14 of 1950), S. 2 (l)(b). 
1958 Cri L J 1031 : AIR 1958 Ker 249 (DB). 

-S. 3 (1) — Vehicle driven for purpose of being 

registered - Tax under T. C. Vehicles Taxation Act, 
if attracted-See Motor Vehicles Act (1939), S. 22 (2). 
AIR 1956 TravCo 85 (DB). 


—S 3 (1)—Notification D/- 25-7-1950 issued under 
S. 3 (1)—Weight laden — Definition of laden weight 
if can be applied to term — See Travancore.Cochin 
Vehicles Taxation Act (14 of 1950), S. 2(2). AIR 
1956 TravCo 85 (DB). 

-S. 3 (1)-Estoppel against statute — Estoppel in 

matter ol statutory levy under T. C. Vehicles Taxa. 
tion Act-See Evidence Act (1872), S. 115. AIR 
1956 Tray.Co 85 (DB). 


-S. 3 (l)—Any user attracts tax. 

The provisions of the Act and the Rules and Noti¬ 
fications issued thereunder make it quite clear that 
any user—it does not matter for what purpose—will 
attract the tax. ILR (1955) T C 889 , 1955 Ker L T 
946 : AIR 1956 Tray.Co 85 (86) (Pt D) (Pr 9) (DB). 

-S. 3 - Route buses — Certificate of fitness — Pay¬ 
ment ol arrears of—Condition precedent. See Motor 
Vehicles Act (1939), S. 38. AIR 1955 N U C (Trav¬ 
Co) 2560. 


SECTION 4 

-S. 4 (1) (a)—Construction — Registered owner— 

Liability to pay tax. 

Section 4 (1) (a) is an instance in which it is neces¬ 
sary to read the conjunction ‘or’ and ‘and' one for 
the other, to carry out the intention of the legisla¬ 
ture. The contention, therefore that the tax shall be 
paid by the registered owner if he is in possession or 
control of the vehicle, and if he is not in possession 
or control, by the person having actual possession or 
control over the same, is not warranted by the sec. 
tion. The tax can therefore be recovered from the 
registered owner of the vehicles. 1959 Ker L T 
410 : 1959 Ker L J 388 j ILR (1959) Ker 464. 

—S. 4 (1) (a)—Scope — Alternatives— If mutually 
exclusive. 

The alternatives provided in S. 4 (1) (a) of the Act 
are not mutually exclusive. Both the registered 
owner and the person having possession or control 
of the motor vehicles are liable for the tax. At¬ 
tempts to realise the tax from either of them will not 
exonerate the other and the liability of both of them 
will continue as long as the arrears subsist and have 
not liquidated. AIR 1930 Mad 510, Relied on. 1958 
Ker L J 628 : 1958 Ker L T 537. 

—Ss. 4 (1) (d), 8 and 11—Notification T4-7879/49 
P. W. C-D/ 20 1-1951 issued under S. 11 — Accused 
paying tax in respect of eight buses — Right to put 
on road two reserve buses. 

Two things are clear from the Notification (1) 
that the operators are entitled to one reserve bus free 
of tax for every seven route buses (or part thereof) 
in respect of which the tax has been duly paid; and 
(2) that a reserve bus can be put on the road onlv in 
Jieu of a route bus for which the tax has been duly 
paid. It follows that if an operator has paid the tax 
in respect of at least eight of his route buses, he is 
entitled to put on the road two reserve buses and if 
he does so, there would be no violation of Ss. 4 (1) 
(d) and 8. 1953 Cri L J' 1600 : A I R 1953 Trav-Co 
425 (426) (Prs 0,7) (DB). 


SECTION 6 

-S. 6—Empty goods vehicle driven on public road 

without paying tax — Offence held committed - 
(Motor Vehicles Act (1939), S. 2 (8)). See Travan- 
core-Cochin Vehicles Taxation Act (14 of 1950) 
S. 2 (1) (b). 1958 Cri L J 1031: AIR 1958 Ker 249 
(DB). 

SECTION 7 


-Ss. 7 (1), 8 — Non-payment of tax—Prosecution 

—Plea that accused has claim for recovery against 
Government—Sustainability. 

The accused must establish that non-payment of 
tax was justified and the fact that he has a vital claim 
for recovery of a sum equal to or more than the tax 
due does not mean that he can violate the provisions 
of the Act for payment of tax and display of the tar 
license. The position would be different if he had 
obtained an order exempting him from payment of 
tax on this ground. The mere fact that in the event 
of conviction the Court can direct recovery of the 
arrears of tax as though it were fine cannot convert 
the prosecution into a proceeding for recovery of 
tax. 1959 Ker L J 894 « 1959 Ker L T 896 : 1959 
Ker L R 803 : 1959 Mad L J (Cr) 815. 

-Ss. 7 (1) and 8 — Non-payment of tax-Offence 

—Accused claiming refund of higher amount wrong¬ 
ly collected—Claim established only later—Effect. 

The accused must establish that non-payment of 
tax was justified and the fact that he has a vital 
claim for recovery of a sum equal to or more than 
the tax due does not mean that he can violate the 
provisions of the Act for payment of the tax and 
display of the tax licence. On the date of the 
default in question he could not assert such a claim 
as his claim had been established only much later. 
The position would have been different if he had 
obtained ;an order exempting him from payment 
of tax on this ground. So long as there is no reason 
for non-payment of tax, he must be held guilty of 
the offences. 

The mere fact that in the event of conviction the 
Court can direct recovery of the arrears of tax as 
though it were fine cannot convert, the prosecution 
into a proceeding for recovery of tax. 

The Government should in fairness refund the ex¬ 
cess amount collected from the accused or adjust the 
same towards tax on vehicles due from the accused, 
whichever course is preferred by the accused. 1959 
Ker L R 803, 1959 Ker L J 894 : 1959 Ker L T 
896, (1959) ML J (Cr) 815. 


SECTION 8 

—S. 8 — Route buses - Certificate of fitness-Pay- 
lent of arrears of tax — Condition P re ^edent. See 
lotor Vehicles Act (1939), S. 38. AIR 1955 N U C 
rrav-Co) 2560. 

—S. 8 — Accused paying; tax in respect’of; eight 
uses-Right to put onroad two reserve buses See 
ravancore-Cochin Vehicles Taxation Act (14 o* 
950), S. 4 (1) (d). AIR 1953 T C 425 (DB). 

SECTION 11 

_S. 11 — Accused paying tax in respect of eight 

uses— Right to put on road two reserve buses. See 

ravancore Cochin Vehicles Taxation Act (14 o 
950), S. 4 (l) (d). AIR 1953 T C 425 (DB). 

SECTION 12 

— S. 12-Policy and guidiDg principles for levy of 
,11s not indicated in Act-S. 12 amounts to erf 
elegation of legislative powers (T. C.) notification 
ated 28-4-53 held invalid. See Constitution ol 
ndia. Art. 245. AIR 1962 Ker 298. 
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SECTION 18 

--S. 18—Taxation laws — Tax on motor vehicles— 

Differential treatment to motor vehicles plying in 
different areas on account of difference in density of 
traffic and road conditions — Discrimination not 
opposed to Art. 14 — No violation of Art. 19 (1) (f) 
and (g) — Travancore-Cochin Vehicles Taxation 
(Amendment and Validation) Act(42 of 1959), S. 3 (1). 
See under S. 3(1) — See Constitution of India, Art. 14. 
AIR 1961 Ker 72 (DB). 

—S. 18—Taxation laws — Tax on motor vehicles — 
Differential treatment to motor vehicles plying in 
different areas on account of difference in density of 
traffic and road conditions — Discrimination notop- 
posed to Art. 14 — No violation of Art. 19 (1) (f) and 
(g) — Travancore-Cochin Vehicles Taxation (Amend¬ 
ment and Validation) Act (42 of 1959), S. 3 (1). See 
Constitution of India, Art. 14. AIR 1961 Ker 72 
(DB). 

S. 18 Scope of—No disharmony — Principle of 
harmODeous construction not applicable — (Inter¬ 
pretation of Statutes)—See Travancore-Cochin Vehi- 

I960 Kerbs’(DB).* (M °* 1950) ' S ' 3 ’ Ptovis °- AIB 


density of traffic and road conditions—Discrimination 
Dot opposed to Art. 14 — No violation of Art. 19 (1) 

(f) and(g) See Constitution of India, Art. 14. AIR 
1961 Ker 72 (DB). 

TRAVANCORE-COCHIN VEHICLES 
TAXATION (AMENDMENT AND 
VALIDATION) ACT, (CENTRAL 
ACT 42 of 1959) 

SECTION 3 

-?;3 (l) —Taxation laws — Tax on motor vehicles 

— Differential treatment to motor vehicles plying in 
different areas on account of difference in density of 
traffic and road conditions—Discrimination not op* 
posed to Art. 14-No violation ol Art. L9 (1) (f) and 

(g) —Travancore-Cochin Vehicles Taxation Act (14 of 
1950), Ss. 3 (1), 18, Sell. 1, Entry 4. See under S. 3 
(l)of Act (14 of 1950). See Constitution of India, 
Art. 14. AIR 1961 Ker 72 (DB). 

TRAVANCORE-COCHIN VILLAGE 
PANCHAYAT RULES (1951) 

See under Panchayats. 


?• Notification enhancing maxima 

specified in Schedules 1 and 2 — Validity—If ultra 
vires-DeJegation of legislative functinns-Principles 
-(Constitution of India, Arts. 245, 265). 

The essential legislative function consists in the 
determination or choice of the legislative policy, and 
of formally enacting that policy, into a binding rule 

SMS fct 

No delegation of power which araountsto“abdi- 

thR mri t0 nf ^ P i arha ’ and t0 '‘self-effacement'’ on 
the part of the legislature or the effect of which is 

D h ermittpd 3 P3ral i e ! le 8 istat *ve body”, can be 
?nd iinfinZ?® delegate , d m»st be canalised 

SkJSL < Wlth,n i* ro P er Hmits. The possibility 
? f nfl ab J s . e , of J h ® p °wer delegated was also accepted 7s 

t0St I °. f validit y of the delegation It 

is implied in Art. 265 of the Constitution that the 
imposition or the levy of a tax, is an essential leeis 

oVrmi fUDC >° Q ' The chie ? obaracteristics of a tax are’ 
Dersnn'nr'ila qu J ntum » ils incidence, meaning the 
the mndi 1?>° f persons on whom it is imposed and 

and is vofd *25*} by ff th f ifgislature, is bad in law, 

B) (P fS L 4i 5,8? 0 10 15) (DB) KW 58 (6 ° to 62 > 
SCHEDULE 1, ENTRY 4 

vehicles—’Differential T trRai i0n l awS ~ Tax on motor 
Plyi “ g in difFe ™‘ -eas^cou^oHlffe^e 1 ! 6 : 


TRAVANCORE COViPANIES ACT 
(9 of 1114 M. E.) 

SECTION 142 

”—S. 142—A charge created under an hypotheca¬ 
tion bond will not affect the rights of one under the 
lease deed, executed by the company ia his favour 
where the charge is not registered under S. 142. See 
Companies Act (1950), S. 125. AIR 1957 TiavCo 6 
(Dd). 

SECTION 192 

--S. 192 (1)—Construction and scope — Eight to 

appjy in case of company being wound up—If con- 
lined to liquidator only. 

Section 192 (1) of the Travancore Companies Act 
(corresponding to S. 153(1), Indian Companies Act) 
cannot be construed as restricting or confining the 
rights to apply for ordering a meeting of the credi- 
°l° a r me “. b « s . «?<?« S. 192(1), in the case of a 

am* aih la5 * riiv - c ° 

SECTION 210 

—S/210-Proceedings against Company-Applica¬ 
tion for issuing a writ of certiorari to quash certain 
^™ eilt notifications by certain share-holders of 

® Under Ilq ^ ldatl °n is not a proceeding 

against Company and S. 210 cannot aoDlv Sen 

WCoH. ACt < 9 o' U14 M. E.), S. 171. AIR 1933 

- Ss. 210, 245 —Company in liquidation—Apnlica- 
tion by share-holders for writs ol certiorari for quash. 

pMratffAissTsas'sj; 

SECTION 245 

—S. 245-Aggrieved person - Civil P. C. (1908) 

tew 

contention. Ha* cannot therefor, k!' ° Ppo j ed *° 

aggrieved person 
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TRAVANCORE COMPANIES ACT (1807 ME), S 245 


from the order. 1951 Ker L T 141.** ILR (1951) Trav- 
Co 73 i AIR 1952 Trav-Co 100 (100) (Pr 1) (DB). 

-—Ss. 245, 210—Company in liquidation—Applica¬ 
tion by share, holders for writs of certiorari for quash¬ 
ing certain notifications by Government — Applicabi¬ 
lity of Ss. 210 and 245, Travancore Companies Act- 
Application is maintainable. See Campanies Act 
(1913), S. 171. AIR 1952 Trav-Co 14. 

SECTION 284 


up subscriptions in full—In such contract time must 
be regarded as of the essence of the contract—The 
subscriber who has not been paid the amount of the 
bid is entitled to waive his right to claim the prize 
amount and to go back to his right to claim the paid 
up subscriptions in full. 1950 Ker L T 745 : IL R 
(1951) Trav-Co 685 (DB). U 


SECTION 55 


-S. 284 — Right of secured creditor — Decree 

obtained on security—Prior to winding up—Jurisdic¬ 
tion of winding up — Judge to call for proof of debt 
or inquire into validity or extent thereof—(Companies 
Act (1913), S. 229). 

Section 284 of the Travancore Companies Act does 
not deprive a secured creditor of his security or the 
benefit thereof by rrasons of the winding up A 
secured creditor who has obtained a decree long 
before the winding up proceedings is entitled to 
stand outside the winding up proceedings altogether. 
The winding up Judge cannot compel him to prove 
his debt or subject it to his scrutiny; nor has the 
Judge jurisdiction to annul or modify a secured cre¬ 
ditor’s security or decree. The winding up Court has 
no jurisdiction to call for proof of nis debt or to 
inquire into the extent or validity of the debt or 
decree. ILR (1951) Trav-Co 315 : 1951 Ker L T 751 : 
AIR 1952 Trav-Co 46 (46, 47) (Prs 3, 5) (DB). 


SECTION 285 

S. 2S5—Scope -"Bonus” if "wages”—Employees 
of company—Bonus sanctioned and payable to them 
—If wages -Right to rank as preferential creditors— 
Travancore Payment of Wages Act, 1116. 

‘Bonus' as used in the Travancore Companies 
Act does not come under the category of "wages” 
within the meaning of Travancore Payment of 
Wages Act. Since 'bonus’ cannot be held to come 
within the category of wages in the Companies 
Act, there is no warrant for recognising the emplo- 
yees of a company in liquidation, in respect of bonus 
sanctioned and payable to them, as preferential credi¬ 
tors within the meaning of S. 285 of the Travancore 
Companies Act. ILR (1951) Trav-Co 635: 1951 Ker 
L T 598 : 1952 Com Cas 98 i AIR 1952 Trav-Co 99 
(100) (Pr 2)(DB). 

SECTION 287 

-S 287 -Jurisdiction—Alienation by Company- 

Applications by Official Liquidator alleging fraudu¬ 
lent preference—Power of Court to declare invalid. 

When a question arises as to whether a particular 
alienation made by a company which is being wound 
up is invalid because it amounts to a fraudulent pre¬ 
ference within the meaning of S. 287, Travancore 
Companies Act, the Court certainly is invested with 
power under the section to declare as to its validity 
or invalidity on the application of the Official Liqui¬ 
dator, I L P (1951) Trav-Co 700 : 1950 Ker L T 703 i 
AIR 1954 Trav-Co 164 (164) (Pr 2). 

TRAVANCORE CONTRACT ACT 
(10 of 1115 M. E.): 

See also under Contract Act (1872). 

SECTION 24 

_S 24 — "Public Service” - Employment outside 

territorial limits ot State is not Pub ic Service for 
purposes of section. See Contract Act (1872), t>. 23. 

1950 Ker L T 221. SECT jqjj 49 

_Ss. 40, 55 and 56 -Applicability-Chitty contract 

—Time, if of essence—Subscriber bidding at auction 
but not getting paid his prize money on date of next 
bid as stipulated due to collapse of chitty — Right to 
forgo prize’amount or to insist on payment ot all pna 


—Ss 5o, 56-Chitty—Contract-Natureof-Bidder 

of ticket at auction for less amount than amount of 
his paid-up subscriptions not paid prize amount on 
stipulated date due to collapse of chitty — Right to 
claim full amount of subscriptions—Travancore Con¬ 
tract Act. 

The subscriber who has not been paid the amount 
of the bid is entitled to waive his right to claim the 
Prize amount and to go back to his right to claim the 
paid-up subscriptions as a non-prized subscriber. 
Sections 40, 55 and 50 of the Travancore Contract 
Act will apply and the bidder can insist upon being 
paid back all the subscriptions duly paid by him 
towards his ticket in the chitty up to the date of the 
collapse of the chitty. 22 T L J 1274; 11 T L T 451, 
Disting. 1950 Ker L T 745 i ILR (1951) Trav-Co 685 
(DB). 

SECTION 70 

-S. 70 — Scope — The decree in the suit by the 

subsequent mortgagee made the mortgagor personally 
liable lor the debt due thereunder and he was there¬ 
fore “bound by law to pay” the same. The case 
therefore falls directly within the scope of S. 70. See 
Contract Act (1872), S. 69. (’50) 1950 Ker LTim 
23S (DB). 

TRAVANCORE-CO OPERATIVE SOCIETIES 

ACT (5 of 1112 ME) 

See under Co-operative Societies. 


TRAVANCORE COTTON YARN DEALERS 
LICENSING ORDER (1124 ME) 

CLAUSE 6 

-Cl. 0 -Validity—A scheme of distribution adopt¬ 
ed by the officer with the approval of the State 
Government cannot be questioned. See Constitu¬ 
tion of India, Art. 19 (1) (g). AIR 1952 Trav-Co 200. 

TRAVANCORE COURT FEES ACT 
(0 of 1087 ME) 

See also Court-fees Act (1870). 

SECTION 3 


| —Sj. 3 (v) and 3 (iv) — Suit for setting aside 
lartition arrangement made in pursuance of com- 
iromise decree and fresh partition — Plaintiff not in 
lossession — Recovery and possession of plaintiffs 
hare asked for - Relief by wav of rendition of am¬ 
ounts also sought - Suit held1 fell under S.4 (v), 
lochin Court-fees Act (2 of 1080 ME)- Relief for 
endition of account held distinct relief. See Court- 
eesAct (1870), S. 7 (v). AIR 19o2 Trav-Co 509 

FB) * SECTION 4 

) —S. 4 (1) (Hi), (v) (a) - Suit for removal of 
efendant from trusteeship and for possession ot 
rust property — The plaintiffs are not bound to pay 
ad valorem” court-fee on the value of the pro¬ 
xies under Cl«. (1). (3) and (v) (a) of S 4 but need 
iay only fixed fee3 under Scb. II, Art. 8, Cls. (2) j*nd 

l) . See Court-fees Act (1870), S. 7 li). AIR 1954 
'rav-Co 178 (FB). 

[Overruled on another point in A;I R 1901 Ker 140 

m] 


TRAVANCORE COURT-FEES ACT (1117 ME), S. 4 778 


-S. 4 (5) (d) and Sch. II, Art. VIII17) r Suit to 

avoid Melapattam — No prayer for possession — S. 4 
(5) (d) applies—Computation of court-fee. 

The suit is one for avoiding an alienation with 
respect to a limited interest^ in the property and as 
such is governed by S. 4 (5) (d). In such a case it is 
for the plaintiff to declare the market value of the 
subject-matter of the suit and it is only in case of 
dispute that the computation prescribed by the sec¬ 
tion has to be followed. AIR 1952 Trav-Co 71 (71) 
(Prs 1, 2) (D8). 

SCHEDULE 1, ARTICLE 7 

—Sch. 1, Art. 7—Schedule 1, Art. 7, corresponding 
to Sch. 1, Art. 0, of Indian Act applied only to civil 
proceedings and not to proceedings in criminal 
Court. See Court-fees Act (1870), Sch. 1, Art. 0. AIR 
1953 Trav-Co 212 (DBj. 

SCHEDULE 1. ARTICLE 10 

—Sch. 1, Art. 10 — A copy of judgment or order 
of a criminal Court should be affixed with court-fee 
stamp according to the provisions of Sch. 1, Art. 10 
of the Act, corresponding to Sch. 1, Art. 9 of the 
Indian Act, the expression ‘Judicial proceeding* in 
that Article would cover as Judgment or order of a 
criminal Court. See Court-fees Act (1870), Sch. 1, 
Art. 9. AIR 1953 Trav-Co 212 (DB). 


bond to be cancelled. See Criminal P. C. (1898), 
S. 107. AIR 1955 N U C (Trav-Co) 6008. 

-Si. 103, 115, 24 4 — Initiation of proceedings 

under S. 103, Travancore Criminal P. C. on com¬ 
plaints — Complainants and other witnesses not ap¬ 
pearing on several hearings — Magistrate should pro¬ 
ceed under S. 115, Tr. Cr. P. C. and terminate 
proceedings and discharge the persons proceeded 
against — He cannot acquit them under S. 244, Tr. 
Cr. P. C. See Criminal P. C. (1898), S. 107. A I R 
1952 Trav-Co 268. 

——Ss. 103 and 143 — Applicability — Dispute- 
Existence of — Time of dispute — Dispute easily re¬ 
solvable — If excludes S. 143 and attracts S. 103 — 
Procedure. 

It is only in cases where the land or property in 
question is admittedly or indisputably in the posses¬ 
sion of one of the parties and the party out of pos¬ 
session attempts to trespass on the property that 
S. 143 becomes inapplicable and S. 103 comes into 
operation. 1951 Ker LT 243. 

-S. 103-Proceedings under—Discretion of Magis¬ 
trate — Magistrate may proceed either under S. 103 
or under S. 143 depending on the circumstances of 
each case. See Criminal P. C. (1898), S. 107. (*51) 
1951 Ker L T 154. 

SECTION 113 


SCHEDULE 2, ARTICLE 8 

• —Sch. II, Art. 8, Cls. (ii) and (vii) - Suit for re¬ 
moval of defendant from trusteeship and for posses¬ 
sion of trust property. See Court-fees Act (1870), 
S. 7(l). AIR 1954 Trav-Co 178 (FB). 

[Overruled on another point in A I R 1901 Ker 140 
(rB).J 

‘Sch. II, Art, 8, Cl. (ii) — Scope — Covers all 
su, fs for removal of a trustee no matter whether it is 
a public trust or only a private trust. AIR 1954 
Trav-Co 178 (190) (Pt D) (Pr 40) (FB). 

,Jb? V i erruled on another Pohit in A I R 1961 Ker 140 
(fBJ.J 

“~-Sch, II, Art. 8 (vii) *— A suit brought by a trustee 
or manager to remove the defendant from such office 
and to recover possession of the trust properties 
from hun, would fall under Art. 17, Cl. (0), Sch. II, 
Court-fees Act, 1870. Further court-fee cannot be 
0 d valorem* on the market value of the pro- 

fvn ty * at S p<£ 0 . u £* f ee * Act C 1S70 >> Sch. II, Art. 17 
(vi). AIR 1954 Trav-Co 51 (DB). 

““Sch. II, Art. 8 (7) — Suit to avoid Melpattom 

Pomn, P /? yer P° sses sion — S.4(5)(d) applies - 

d?E ?K° n 0 cou f t ’ fee - R is for the plaintiff to 
aeclafe the market value of the subject matter of the 

iJ J‘ a < r ase c f dispute the computation prescrib- 

Com* & S * C b £ ai ,i2 be Slewed. See Travancore 

WCo 71(DB) 0 7 ME)l S * 4 (5) (d) * AIR 1952 

TRAVANCORE CRIMINAL PROCEDURE 
CODE (8 of 1117 ME) 

See also under Criminal P. C. (1898), 
SECTION 4 

tlkI S r^ l f !iL (d) aD t d S * 186 (b) ~ A Magistrate can 
a renn*^ D ZanC i-° e l 6n non -cognizable offence upon 
S 190 A wm/ PC t llC ^A ffic ^ r ’. See Criminal P. C. (1898? 
Co 43 . ( } (b) (a) * 1953 Cri L J 288 « AIR 1953 Tra V - 

SECTION 103 

CW* L°.n ” J? 4 ® 1 *? bond under S. 113 (3) — Hiah 
I?™ 4 n * 0t in4erf ° re - Proceedings under S 103 
converted into proceedings under S. 143 -1 nterlm 


—S. 113 — Interim bond under S. 113 (3) — High 
Court will not interfere — Proceedings under S. 103 
conveited into proceedings under S. 143 — Interim 
bond to be cancelled. See Criminal P. C. (1898), 
S. 107. A I R 1955 N U C (Trav-Co) 6008. 

-S. 113 (3)—Scope—Compliance—What amounts 

to—Duty of Magistrate—Defect in form of order—Not 
a ground for interference in revision. 1952 Cri L J 
nil : AIR 1952 Trav-Co 262 (263) (Pt A) (Prs 3, 4) 
(DB). 

——S. 113 (1) and (3)—Construction and scope—En¬ 
quiry under S. 113 (1) — When commences — Stage 
when parties appear or brought before Court or when 
order under S, 108 is read and explained to all of 
them-Order for security referring only to police 
report is unsatisfactory—The order must clearly show 
that the emergent action under S. 117(3), Criminal 
F ‘. C ^(corresponding to S. 113(3), Travancore Crimi¬ 
nal P, C.) was called for and that the requirements of 
the section are fulfiUed. ILR (1951) TC302il951 

262 (263) (P^BHP/SHDB)! 1 ' A 1 R 1952 Trav ‘ Co 

-—S. H3 — Person appearing voluntarily before 
Magistrate prior to date fixea for appearance—Pro¬ 
ceedings at the inquiry s'age — Interim bond can be 
demanded for keeping peace till the inquirviscom- 

Kel L 396? Da P * C ‘ (1898) * S * 117 (3) * 1931 

SECTION 115 

^L\l 5 ~^° Ceedil ? gs under S - 103-Complainants 

absent—Procedure—Order of ac- 

(1898) S n i07) S * 2i1 Pf0priely ~ (Criminal P. C. 

i n y, Qde j S j^ L tbe Co , Urt caQ laminate the proceed- 
ings and discharge the accused. There can be no 

? C ?Hi 4al under S - 24-4 - 1927 Cal 343, foil. 1952 Cr°i 
L J 1271 , A 1 R 1952 Trav-Co 208 (269) (Pr 2) 

SECTION 137 

~ Sc - 0 P fi 7 Non-compliance - Effect on 
S133) 8S Bnd order - (Criminal P. C. (1898)“ 

S ^?7°p d f r » pa i SS D d ^ 0ntrary t0 the provisions of 

>c. d 
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the defect is not curable by the curative provisions of 
the Code. ILR (1951) Trav-Co 123:1952 Cri L I 
i250 : 1951 Ker L T 51 : A I R 1951 Trav-Co 228 
(228) (Prs 2. 3). 

SECTION 143 

- S. 143 — Interim bond under S. 113 (3) — High 
Court will not interfere— Proceedings under S. 103 
converted into proceedings under S. 143 — Interim 
bond to be cancelled. See Criminal P. C. (1898), 
S. 107. A I R 1955 N U C (Trav-Co) 6008. 

—S. 143 -Criminal P. C. (1898), Ss. 145 and 344 - 
Proceedings under S. 145-Stay of, pending civil suit 

— It is proper in such a case to stay the criminal 
proceedings till the disposal of the suit. See Criminal 
P. C. (1898). S. 145. A I R 1952 Trav-Co 207. 

-S. 143 — Dispute for possession of building and 
business therein — Police report for action under 
S- 143 — Order by Magistrate after hearing parties — 
Order if judicial aud revision if maintainable — The 
order passed is judicial and a revision in the High 
Court is maintainable. See Criminal P. C. (1898), 
S. 145. 1951 Ker L T 243. 

—S. 143—Proceedings under—Discretion of Magis- 
trate—Magistrate may proceed either under S. 103 or 
under S. 143 depending on the circumstances of each 
case. See Criminal P. C. (1898), S. 107. 1951 Ker L T 
154. 

; S. 143 — Proceedings under S. 103 — Conversion 
into proceedings under S. 143 — Discretion of Magis- 
trate—The magistrate can initiate proceedings under 
S. 143 depending on the circumstances of each case. 
See Travancore Criminal P. C. (8 of 1117 ME), S. 103. 

1951 Ker L T 154. 

—-3. 143 — Police declaring in report emergency of 
action — It is within the discretion of the Magistrate 
to decide whether there is or is not emergency. See 
Criminal P. C. (1898), S. 145 (4) Second proviso. 1951 
Ker L T 115. 

SECTION 144 

-S. 144 — Decision of a competent Court—Conti¬ 
nuation of attachment thereafter — Failure to give 

notice before handing over possession — Elfect_ 

Attachment can continue — Failure to give notice is 
at the worst only an irregularity and does not vitiate 
order of the Magistrate removing the attachment and 
ordering the receiver to hand over possession. See 
Criminal P. C. (1898), S. 146. 1953 Cri L J 1827 : 
A I R 1953 Trav-Co 589. 

SECTION 162 

-Ss. 162 aod 301 — Warning to the accused—Re¬ 
quirements of—When the confession contains a certi¬ 
ficate of a momorandum at its foot as required by 
S. 164 a presumption arises under S. 90 of the Evi¬ 
dence Act that all the necessary formalities have been 
duly complied with and that the statements contain¬ 
ed in ttie memorandum are true aud correct. See 
Criminal P. C. (1898), Ss. 164 (2) and (3) and 364. 

1952 Cri L J 1304 : A I R 1952 Trav-Co 305 (DB). 

SECTION 184 

-5. 184 — ‘ Court of Session" — Proper Courl to 

which commitment should be made — Order of com* 
initial to wrong Court — Liability to be quashed — 
Procedure when defect discovered before trial 
(Criminal P. C. (1893), S. 531). 

The Court of Session mentioned in S 184, Travan¬ 
core Criminal P. C, is the Court which would have 
territorial jurisdiction over the place where the offence 
is alleged to have been committed, in view of S. 175 
of that Code. The Sessions Court to which a commit¬ 
ment is made should necessarily be a Court compe¬ 
tent to try the case under S. 175. Where the commit¬ 
ment for trial is, however, made to a Court which is 


not the Court having jurisdiction, and the defect Is 
discovered before the trial commences, the order of 
commitment need not be quashed as illegal; the pro- 
per and legal course, is to transfer the case for trial* 
to the Sessions Court which has jurisdiction to try it, 
the order of commitment being deemed to be one 
made to that Court aod not to the wrong Court 
ILR (1951) Trav Co 310 : 1951 Ker L T 401; AIR 
1952 Trav-Co 56 (57, 58) (Prs 4, 7). 1 * 

[Overruled in A I R 1956 Trav-Co 29 (DB)]. 

SECTION 186 

— S. 186 (b) and (a) and S. 4 (1) (d) — Cognizance 
of non-cognizable offence on police report — Can be 
taken by the magistrate. See Criminal P. C. (1898), 
S. 190 (1) (b) and (a). 1953 Cri L J 288 : AIR 1953 
Trav-Co 43. 

SECTION 194 

-S 194 (l)—‘While acting or purporting to act in 

discharge of his official duty’—It must be held that 
the act of S. I. wa« done in the discharge of his 
duties and therefore sanction for his prosecution was 
essential. See Criminal P. C. (1893), S. 197. 1954 Cri 
L J 256 : AIR 1954 Trav-Co 127. 

SECTION 195 

-S. 195—Husband in possession of property be¬ 
longing to his wife—Complaint of fanciful nature — 
No legal grievance—Person aggrieved—Meaning of. 
The question whether a person is aggrieved within 
the meaning of the section is merely a question of 
fact, depending on the particular circumstances of 
each case. 1950 Ker L T 534. 


SECTION 201 




8 


-S. 201—Scope—Power of Magistrate—Dismissal 

of complaint on sworn statement of complainant and 
police report — Opportunity to complainant to show 
police report to be wrong — If to be given—Travan* 
core Criminal Court Circular No. 18 of 1066—Appli¬ 
cability—(Criminal P. C. (1898), S. 203). 

Under S 201, the Magistrate is entitled to dismiss a 
complaint on considering the sworn statement, if any 
of the complainant as also the investigation by the 
police directed by him; it is not obligatory upon him 
to give an ooportunity.to the complainant to show that 
the police report is wrong, which is enjoined in Tra¬ 
vancore Criminal Court Circular No. 18/1086. This 
Circular has reference only to a case where the com¬ 
plaint is made to the police and they refbr the com¬ 
plaint as false or unproved to the Court; it has no 
application to the case of a complaint presented to 
the Magistrate by the complainant which latter case 
is governed by S 201. 55 Cri L J 2L3 . 1951 Ker LT 
414 : AIR 1954 Trav-Co 136 (136) (Pr 3). 

SECTION 215 

—S. 215—“Point of law” —Order of commitment 
not supported by evidence—Quashing of. 

The High Court can set aside or quash the order of 
commitment under S. 2L5' Criminal P. C. 19?3 Ker 
L T 307 : 1952 Cri L I 791 i ILR (1951) Trav-Co 
605 : AIR 1952 Trav-Co 158 (159) (Pt B) (Pr 4). 

SECTION 219 

_S. 219 (2) — Framing of charge-Offeuces of 

falsification of accounts or forgery besides criminal 
breach of trust or dishonest misappropriation — 
—Nature of charge to be framed—'Criminal P. C. 
(1898), S. 234. 

The Court is to frame a separate charge for each 
distinct act of breach of trust or misappropriation 
and to include in that charge acts of falsification or 
accounts or forgery connected therewith ana not 
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have one charge for the gross sum misappropriated, 
another charge for as many falsifications as could be 
tried together without offending S. 231 and a third 
charge for forgery, if any. 1951 Ker L T 252 (DB). 


SECTION 223 

_.S. 223 -Scope—Charge of bigamy — Amendment 

by addition of charge of enticing away married 
woman and charge of adultery. 

In a prosecution on a charge of bigamy the charge 
may legally be amended so as to include a charge 
against the man of enticing away a married woman 
under S. 501. Travancore Penal Code, but it cannot 
be so amended as to add a charge against him of the 
offence of adultery- 5 A I Cr D 569. 


SECTION 254 

-S. 254 — Applicability — Plea of guilty not ac¬ 
cepted. 

The Magistrate ought to proceed under S. 256 and 
ought not to convict the accused on the evidence 
adduced by the prosecution before the charge is 
framed. See Criminal P.C,( 1898). S.250. l9S3CriLJ 
1814 : AIR 1953 Tray-Co 588 (DB). 

SECTION 262 

-S. 262 (2) — Plea of guilty — Magistrate is not 

bound to convict on the plea. See Criminal P. C. 
(1898). S. 255 (2). 1953 Cri LJ 1814 « AIR 1953 
TravCo 588 (DB). 


SECTION 244 

-S. 244 — Applicability—Case started on Police 

report and not on complaint—Acquittal under S. 244 
—Legality of. 

Section 244, Travancore Criminal P. C., can apply 
only if the prosecution has been started on a com¬ 
plaint. Where the proceedings have been started on a 
police report and not upon a complaiat, S. 244 cannot 
be invoked and an acquittal of the accused under 
S. 244 is not warranted and is illegal. 5 AlCr D 470. 


—S. 244—Prosecution on police report — Acquittal 
on abseace of complainant—Validity. 

Section 244 does not refer to a case which was 
taken cognizance of on a Police Report. The order 
made by the Magistrate acquitting the accused under 
that sectioo on aosence of the complainant is, there¬ 
fore incorrect. Unreported decision in Cr. App. Nos. 9L 
and 93 of 195L dated 23-7-1951, Foil. 1952 Cri L J 
1584 : AIR 1952 Trav-Co 476 (476) (Pr 1) (DB), 


——S. 244 — Applicability — Case under S. 103- 
Absence of complainants and state witnesses—Proce¬ 
dure—Proper order. Under S. 115 the Court can 
terminate the proceedings and discharge the accused. 
There can be no acquittal under S. 244. See Travan- 
core 1 Criminal P. C., S. 115. 53 Cri .L J 1271 i AIR 
1952 Trav-Co 268. 


^7?-244, Proviso — Complaint by public servant 
-Criminal P. C. (1898), S. 247, Proviso. 

Where the evidence of the complainant who is a 
public servant has already been recorded the Magis¬ 
trate m acquitting the accused under S. 244 on a 
subsequent date does not exercise a judicial discre- 
tion, especially when the complainant had engaged 

SnuSSPSJ 0 ^ represent him'. 1951 Ker L T 147 : 
AIR 1951 Trav-Co 25 (25) (Pr 3) (DB). 


SECTION 250 

ivT*™ 5 ^ 30, 436—Criminal P. C (1898), Ss. 2( 

r 23 .“ When an inquiry or a trial in a 
Criminal Court is concluded.” 

The accused was discharged under S. 250 and 

°c r ^ P r °P 9 rty in dispute was order 
to be confiscated. The order of confiscation of pr 

EJft. '™ ade under S * 430 and not under S. 4G 
revision petition was not the proper remei 

AIR IQ-A® pa L l y- See Criminal P. C. (1898), S. 21 
AIR 19d 4 Trav-Co 196 (DB). 

—S. 250 (2) - Criminal P C (1898), S. 253 (2) 
JS'2 pri . mft fa cie* disclosing offence-Accus 
Court 86 * 1 be * ore e »mmiDg witnesses — Duty 

Before discharging the accused it was the duty 

nlflir^ U ^i 0 *k Sue n Steps lo the witn esses in the cot 
plaint and the Court was wrong in discharging t ! 

wIthout takl 3 8 evidence which tl co, 

nSnw n c V oSo l Sl pa 5 e i t0 adduc ®. See Criminal P. 
(1898), S. 253 (2). AIR 1954 Trav-Co 121. 


SECTION 281 

-S, 281—Procedure—Deaf and dumb accused— 

Duty oi Court to endeavour to communicate with 
accused—Reference after sentence—Propriety. 

Where the accused is a deaf and dumb person, who 
cannot understand the proceedings, the duty of the 
Magistrate, if a case is made out against the accused 
upon the evidence adduced by the prosecution, is to 
record a finding of conviction, and make a reference 
to the High Court under S. 281, Travancore Criminal 
Procedure Code. There is no provision for passing a 
sentence before the Magistrate refers the case to the 
High Court. It is only the High Court which must 
pass the necessary sentence or order. In such cases 
the Magistrate must also make an endeavour in the 
course of the trial to communicate with the accused 
through some person acquainted with the method of 
doing so. ILR (1951) T C 85 i 1951 KIT 29 i 5 
A I Cr D 179 : 52 Cr L J 654 : AIR 1951 T C 125 
(127) (Prs 5, 6,7) (DB). 

SECTION 291 

S. 291—Scope of—Bench of Magistrate—Change 
in Constitution during hearing — Judgment by three 
members none of whom has been present throughout 
or has heard evidence of all witnesses—Is illegal and 
not curable irregularity under S. 440.1952 K L T 40 1 

1952 Cri LJ 809 i AIR 1952 T C 175 (176) (Pr 4) 
(DB). 

SECTION 302 

-S. 302 — Judgment pronounced on a Sunday— 

Validity. 

There is no prohibition against pronouncing judg¬ 
ment on Sundays and other holidays. Courts in India 
have been doiog judicial acts and recognising their 
validity on Sundays or other holidays. 1951 KLX 
243 : 5 A I Cr D 690. 

—302 Judgment pronounced on Sunday — If 
valid—There is no prohibition against giving a judg¬ 
ment on Sundays or holidays if necessary notice is 

given regarding such pronouncement. See Criminal 

P. C. (1898), S. 300. 1951 KLT 243. 


viuts 

305 and 470 — Relative scope—Former, 

liter Aa S ' 4 J° Z ?0W ¥ £ of Court to review 
alter judgment - Grounds for exercise- Error of la 

& “ “lAan n d f 4°71)” ,i6W lC ' iminal P C ' ‘ 1S9i 
It cannot be disputed that S. 305, Travancore Cr. 

Reid^A a a P t P thfl S « t oH he K High u Court also * R cannot I 
S 470 T th S0Ctlon has to be read subject to S. 47 

sssw o?h° 

provuSns of L C nt £°lt ? nly refer t0 the »pre 
provisions ot the Code which empower the Court 
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alter or review its judgment in certain specified cases, 
e.g.. Ss. 320, 359, 395 and 400. 

The High Court has therefore no power to review 
or alter its judgment in a criminal case, except in the 
case mentioned in S. 389, Indian Cr. P. Code, or 
where the Court has acted without jurisdiction or 
where it has decided the case without giving an 
opportunity to a party for being heard and S. 407, 
Travancore Procedure Code (S. 501. A, Indian Crimi- 
nol Procedure Code) does not confer on the High 
Court any such power. Though the Court has passed 
an order on a view of the law which is not in con¬ 
sonance with the strict law, it cannot be said to have 
acted without jurisdiction or to have abused the pro¬ 
cess oi the Court or caused any grave injustice to any 
party, so as to justify an alteration or review of judg¬ 
ment. State v. Aiyappan Pillai, 1952 All W R (Supp) 
J? : ILR (1952) T C 285 j 1952 K L T 248 j 1952 
Cn L J 930 : AIR 1952 iT C 210 (211, 212, 2L7, 218) 
(Prs 5, 6, 30, 31, 33) (FB). 

SECTION 342 

"—S. 342—Applicability— Conviction based on evi¬ 
dence and not plea of guilty-S. 412, Criminal P. C. 
held did not apply—Appeal :held maintainable. See 
Criminal P. C. (1898), S. 412. 1953 CriLJ1814: 
AIR 1953 Trav-Co 388 (DB). 


compoundable offence on a private complaint is 
served on the Public Prosecutor and not on the com. 
plainant does not amount to any violation of any 
mandatory provision which vitiates the order of 
acquittal passed on appeal. The defect, or irregu¬ 
larity, if any. is amply curable by S. 440, Travancore 
Criminal P. C. I L R (1951) Trav-Co 183 i 55 Cri LI 
336 :1951 Ker L T 381, A I R 1954 Trav-Co 162 
(162) (Pr 3). 

SECTION 350 


-—S. 350—Powers of appellate Court — Conviction 
by trial Court of two offences — Award of one sen¬ 
tence only—Procedure — Duty of appellate Court- 
Enhancement of sentence. 

Where an accused is convicted at a trial of the 
offences under Ss. 421 and 409, Travancore Penal 
Code, the proper course for the trial Court is to 
award separate sentences for each. Where that Court 
does not do so, it is open to the appellate Court under 
S. 350, Travancore Criminal P. C., to direct that the 
sentence passed by the trial Court should be appor¬ 
tioned for the two offences ol which the accused has 
been convicted, provided such direction does not 
amount to an enhancement of the sentence, it being 
a fundamental rule that whatever the appellate Court 
does, it shall not enhance the sentence. 48 Cri L J 
182, Ref. 5 A 1 Cr D 274 : 1951 Ker L T 261. 


SECTION 343 

——-S. 343—Repeal of — Section 25 of the Code of 
Criminal Procedure Amending Act gave retrospective 
operation to the Code of 1898 so as to make its provi¬ 
sions applicable to pending cases in Criminal Courts 
in any Part B State. The appeal was, therefore, in¬ 
competent. See Code of Criminal Procedure Amend¬ 
ing Act (1951), S.25. AIR 1955 N U C (Trav-Co) 140. 

SECTION 346 

-Ss. 340 and 350—Acquittal—Appeal from — In- 

terference—Powers of High Court — Finding of fact 
—Interference — Option of that Judge on credibility 
of witnesses — Finding arrived at by indulging in 
speculation, unwarranted by evidence and contrary 
to S. 105, Evidence Act—Finality. 

Sections 340 and 350, Travancore Cr. P. C., give to 
the High Court full power to review at large the evi¬ 
dence upon which an order of acquittal was founded 
and to reach the conclusion that upon the evidence 
the order of acquittal should be reversed. There is no 
restriction imposed upon the appellate Court in 
dealing with an order of acquittal on a question of 
fact. If the conclusion of fact arrived by the trial 
Judge is not warranted by the evidence in the case, 
and has been arrived at by indulging in speculation 
as to what should have happened without any sug¬ 
gestion made in the evidence or in the cross-exami¬ 
nation of the witnesses for the prosecution the con¬ 
clusion cannot be accepted, more so, when the specu¬ 
lation is both unwarranted and opposed to the provi¬ 
sions of S. 105 of the Evidence Act. In such a case 
the trial Judge must be held to have misdirected 
himself, and the acquittal will be set aside. 1949 
T L R 191, declared obiter and Diss. 01 I A 393; AIR 
1934 P C 227 ; ArR 1950 P C 30; 50 C W N 1 (PC); 50 
All 354, Foil. 4 All 148, Not foil. 1950 K L T 227 : 
4 A I Cr D 707. 

SECTION 349 

-S. 349 (2)—Scope — Non-compliance — Effect— 

Appeal from conviction of compoundable offence on 
private complaint — Notice served on Public Prose¬ 
cutor and not on complainant — If vitiates order of 
acquittal in appeal—Illegality—If cured—S. 446. 

The provisions of S. 349 (2), Travancore Criminal 
P. C., are not mandatory and the fact that notice of 
appeal by the accused against his conviction of a 


SECTION 358 

-S. 358 — Jurisdiction — Order passed by Magis¬ 
trate with jurisdiction — Order under S. 142 by 
Magistrate not empowered to act—Legality — Revi¬ 
sion—Interference—Power of High Court. 

When a Court has no jurisdiction to pass effective 
orders as regards matters brought before it, but 
assumes jurisdiction and passes an order, the High 
Court is competent, and has jurisdiction under S. 358, 
Criminal P. C. to interfere in revision to correct the 
mistake and call the Magistrate to order. An order 
under S. 142, Criminal P. C., by a Magistrate who has 
not been empowered by Government to act under 
the section, is void and is liable to be set aside in 
revision. 5 A I Cr D 432. 

SECTION 362 

-S. 362—Scope—Powers of revision—If confined 

to judicial orders only — Proceedings under S. 143 — 
Order in revision—Maintainability. 

The powers of revision are not confined to the case 
of orders which are judicial; a revision petition is 
maintainable even if an order under S. 143, Criminal 
P. C., is not a judicial order. The High Court has 
power to revise the order in the case of “any pro¬ 
ceeding" and not merely a judicial proceeding. 1951 
Ker L T 243 i 5 A I Cr D 696. 

-S. 362 - Powers of High Court-Illegality brought 

to notice of High Court — Jurisdiction to interfere— 
Magistrate taking cognizance on police report sub¬ 
mitted in pursuance of complaint by complainant— 
The party who originally preferred the complaint to 
police has no locus standi to apply for deletion of 
one section of Penal Code from reports or for with¬ 
drawal — Order of acquittal following on allowing 
application — Legality of — Not only the order ot 
acquittal but the entire order including the order 
directing the deletion of a section from the police 
report will be set aside. 5 A I Cr D 426. 

-S. 362 — Power of High Court — Discretion of 

Magistrate — Decision as to case being one of emer¬ 
gency under S. 143 (4), Proviso 2 -Interference m 
revision. See Travancore Criminal P. C., S. 143 (4), 
Proviso 2. 5 A I Cr D 345, 

-S. 362 — Quashing committal — Powers of High 

Court — Interference with proceedings of lower 
Court—When to be exercised. 
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While it cannot be disputed that the High Court 
has jurisdiction to interfere at any stage of the pro¬ 
ceedings before the Court below and quash the same 
in the interests of justice. The power to quash pro¬ 
ceedings has to be exercised sparingly and when the 
High Court is satisfied that sufficient grounds exist 
for that course. 4 A I Cr D 778 .AIR 1951 Trav*Co 
35 (30) (Pr 1). 

SECTION 384 


with him. See Criminal P. C. (1898), S. 489. A I R 
1952 Trav-Co 562. 

-S. 399—Criminal P. C. (1898), S. 488—Unfounded 

imputation of unchastity — Wife can refuse to live 
with husband. See Criminal P. C. (L898), S. 438. 
A I R 1952 Trav-Co 562. 

SECTION 402 


•—Ss. 384, 305 and 470 - Criminal P. C. (1898), 
Ss. 309, 501-A and 471 — Power of High Court to 
review or alter its judgment in criminal case. 15 
Trav-Co L J 85 ; 20 Trav-Co L J 378. Overruled. See 
Travancore Criminal P. C. (8 of 1117 M.E.), S. 305, 
A I R 1952 Tray Co 210 (FB). 


S. 384. Proviso — Power of Court — Order of 


detention of lunatic accused with relative or guar¬ 
dian—Legality. 

Under S. 384, Travancore Criminal P. C„ and R. 7 
of the Rules under the Travancore Lunacy Act, it is 
not strictly open to the Court, when passing a deten¬ 
tion order, to allow the accused to be kept in the 
custody of a relative or guardian pending orders from 
Government; the Court on the other hand has to 
direct the detention of the accused in a lunatic 
asylum. State v. Aiyappan Pillai, 1952 All W R 
(Supp) 79 , IL R (1952) Trav-Co 285 ! 1952 Ker L T 
248 i 1952 Cri L J 930 i A IR 1952 Trav-Co 210 
(211, 212, 217,218) (Prs 5, 0, 30, 31, 33) (FB). 


—S. 384 - Criminal P. C. (1898), Ss.471, 475- 
Travancore Criminal P. C., S. 384 - Detained in safe 
custody, meaning of — It means detained in such a 
manner and place as the Court thinks fit. See Crimi¬ 
nal P. C. (1898), S. 471. A I R 1952 Trav-Co 52. 

-S. 384— Scope — Duty of Court — Direction for 

accused to be kept in custody of relatives—Legality 
Jurisdiction of Court—“Detained in safe custody 91 
Meaning of—Procedure — Travancore Lunacy Act 
-Rules under-Application. 

The expression "detained in safe custody” in S. 384, 
criminal P. G, does not mean detained in the custody 
ot relatives or friends, but detained in safe custody in 
such manner and place as the Court thinks fit. The 
jUrt under the section has to detain the accused in 
sate custody and report the matters to the Govern- 
25}/', is g i ven P™ 0 ', 10 dir ect that the accused 

2S* be d ® live ' ed a °y revive or friend of his for 

and Tha dy * T < he C ?, Ur . t is aot 8 iven power to do so 
Th« D 2 U L lsd i cbon t0 8 ive such a direction. 
ru j es under the Travancore Lunacy Act cannot 

T«® any application to the provisions of S. 384, 

IfiuE? t SI? 31 /' £ A L R ( 1951 > T rav-Co 175s 
(Prslf 2) L T 270 ‘ A 1 R 195 2 Trav-Co 52 (52, 53) 

SECTION 399 

™;r 9 ®^ 4 J"”?. cope 0ffer ^band to main- 

jusSned! ShC Hved With him ” Refusal - When 


•S. 402—Power of C^urt under — Application by 

f erson detained under Preventive Detention Act- 
cope of inquiry and duty of Court—The information 
obtained and relied on by the Magistrate need not 
satisfy the strict rules regarding admissibility of 
evidence before a judicial tribunal. See Preventive 
Detention Act, Sf. 3 and 7. 52 Cr L J 1089 i AIR 
1951 T C 217 (DB). 

— S. 402—Writ of Habeas Corpus —Whether S. 34 
Cl. (1) does not oust Court’s jurisdiction to entertain 
application under S. 402. 

Section 34, Cl. (1) does not operate as a complete 
ouster of the jurisdiction of the High Court. See 
t, jic Safety—Travancore Emergency Powers Act (l 
of 1122), S. 29 (1). 1950 Ker L T 544 (DB). 

SECTION 407 

S. 407—Scope — If controls powers of Court of- 
Session or High Court under S. 409—Section 407 doee 
not in any way control the absolute power vested in 
those Courts. See Criminal P. C. (1898), S. 498. 53 
Cn L J 909 : AIR 1952 T C 182 (DB). 

SECTION 408 

-Ss. 408 and 409 Bail—Factors to be considered 
in disposing of bail applications. 

It would be a relevant circumstance for High Court 
In disposing of applications for bail to consider 
whether there are reasonable grounds for believing: 
that the prisoner is guilty of a non-bailable offence! 
See Criminal P. C. (1898), S. 498. (’50) 1950 Ker L T 

SECTION 409 

—Ss. 409, 407 — Criminal P. C. (1898), Ss. 498 and 
490 - Scope - Powers of High Court and Court of 

p e r°nsq r R) s°jQ« 0n l r , 0 o"?^ b} f, S ' 49e - See Criminal 
r. u (1898), S. 498. AIR 1952 Tray Co 182 (DB). 

—S. 409 — Scope— Powers of Sessions Judge — 

Person proceeded against under S. 104 — Order for 

mirVJi m tn b r 0n ? 7 Subse 9 uent cancellation and com! 
31?*!? c V slody ground of breach of conditions 

on ba‘l-jSrhdtoto" by SeS5i °” 5 Judse for ">««• 

Under S. 409, Travancore Criminal P. C , the High 

£dmi to h»«° Urt ° f Session have very wide powers to 
c any per T S0 , a who ls detained in fail. It is 

open to the Sessions Judge if he is moved by hat Der 
son to enlarge him on bail under S 409 

fnlarg^LSonbaiUnview 1 ofS*WlS? 


“aiutenance is not entitled to 
X*“2? a . Q , °“ er the husband to maintain her unless 

tei'r g n oi Siosssa ^ ms. s kr 


“—s. 399 — Criminal P. C. (1898), S. 488 — Wife 
apply D g for separate maintenance - Husband’s offer 
to maintain her iff she lived with him - Burden is on 
wife to show sufficient reason for her refusal to live 


—c'ircuEnstan^e^l'o bo B conTic^ered^ QUrt,S ^ urIlt l* ctlQQ 

r der s m“° 9 >* »* 

ploneHf^fl^'oTJtn’uilabl HF'"* 
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had refused to exercise his discretion should be taken 
-Into coniideration See Criminal P. C. (1898), S. 498. 
<’50) 1950 Ker L T 223. 

SECTION 4131 

— S. 413—Application for discharge—Forfeiture of 
bonds—Criminal P. C. (1898), S. 502. 

The Magistrate is bound to take the necessary step 
for the arrest of the accused when once the surety 
has applied for an order of discharge and before 
taking such step?, it will not be proper to seek to 
enforce the bond against the sureties. When the 
accused surrenders to the Court or is brought before 
it as per the action taken under S. 413 the sureties are 
ipso facto discharged and there will be no further 
question of forfeiture of their bonds. 1950 Ker L T 
870 : AIR 1951 TravCo 24 (24) (Pr 2). 

SECTION 430 

-Ss. 430, 250, 436-Criminal P. C. (1898), Ss. 253, 

ol7, 520, 523—“When inquiry or a trial in any Crimi¬ 
nal Court is concluded”. See Criminal P. C. (1698), 
3. 253. AIR 1954 TravCo 196 (DB). 

-Ss. 430 aud 436 — Applicability — Prosecution 

under Travancore Act 1 of 1122 for contravention 
thereof—Act expiring after launching of prosecution 
and before trial—Discharge of accused under S. 250 
—Order of confiscation — Revision -Competency- 
Order, if one under S. 430 or 436—Remedy. 

The accused having been discharged under S. 250 
Cr minal P. C. the order of confiscation fell under 
S. 430, Travancore Criminal P. C., and since the ap¬ 
propriate remedy was an appeal under S. 430 (4) and 
not a revision application S. 436 did not apply and 
’the revision application was not competent. I L R 
<1951) T C 290 : 1954»Cri L J 487 , 1951 Ker L T 
377 j AIR 1954 T C 196 (196) (Pr 5) (DB). 

SECTION 436 

-S. 436—Applicability — Prosecution under Tem¬ 
porary Act—Act expiring before trial — Discharge of 
accused under S. 250-Order of confiscation—If falls 
under S 436 or 430 — Remedy — Appeal or revision. 
The order of confiscation fell under S. 430 of the 
Code, and since the appropriate remedy was an ap¬ 
peal under S. 430 (4) and not a revision application 
S. 436 did not apply and the revision application 
was not competent. See Travancore Criminal P. C., 
Ss. 430 and 436. 1954 Cri L J 487 : A:I R 1954 T C. 
196 (DB). 

_Ss. 436, 430, 250- Criminal P. C. (1898), Ss. 253, 

517, 520, 523 — “Where an inquiry or a trial in any 
Criminal Court is concluded”. See Criminal P. C. 
(1898), S. 253. AIR 1954 Trav-Co 196 (DB). 

SECTION 446 

_S 446—Scope — Non-compliance with S. 349 (2) 

— If fatal or cured by S. 446-The defect, or irre- 
•^ularity, if any is curable under the provisions of the 
<ectiOD. See Travancore Criminal P. C., S. 349(2). 
1954 Cri L J 336 : AIR 1954 T C 162. 

-S. 446 — Applicability— Bench of Magistrates— 

Charge during trial — Judgment by Magistrates none 
of whom has heard evidence of all witnesses-Legality 
—Defect—If curable. See Travancore Criminal r. o. 
S. 291. AIR 1951 TravCo 187. 

-S. 446 — Person proceeded against voluntarily 

appearing before Magistrate before date faxed - Pro¬ 
ceedings at inquiry stage—Interim bond for keeping 
peace can be demanded- See Criminal P. C. (ioyo), 
S. 117(3). 1951 Ktr LT 396. 


SECTION 470 

• —S. 470— If governs S. 305 — Inherent power to 
alter or review judgments. 

The High Court has no power to review or alter its 
judgments. The section does not govern S. 305. See 
Criminal P. C. (1898). S. 369. AIR 1952 TravCo 210 
(FB). 

TRAVANCORE DEBT BELIEF ACT (2 of 1918) 
See under Debt Laws. 


TRAVANCORE DEVASWOM PROCLAMA¬ 
TION (1121 ME) 

SECTION 3 

-Ss. 3 and 4—Trustees of temple suing Devaswom 

Board for recovering money belonging to temple — 
Decree. 

When the person asking for a relief is bound to 
restore the subject-matter immediately on getting it 
to the person from whom it is sought to be recovered, 
such relief should not be granted. 

The plaintiffs not being entitled to retain the money 
for any time after recovery in view of Ss. 3 and 4 
and the Board being the proper custodian of the 
money under those sections it is not proper to grant a 
decree to the plaintiffs for recovery of the money. 
1953 Ker L T 318 : A I R 1953 TravCo 478 (478, 
479) (Pr 5) (DB). 

SECTION 4 

-Sj. 4 and 3—Trustees of temple suing Devaswom 

Board for recovering money belonging to temple— 
Decree—Grant of decree is not proper. See Travan¬ 
core Devaswom Proclamation (1121 M.E.), S. 3. AIR 
1953 Tray Co 478 (DB). 


SECTION 6 

-S. 6 (l)—Employees of Devaswom Board— Status 

of—If government servants — (Constitution of Indit* 
Ait. 311). 

'The employees of the Devaswom Department who 
were Government servants till 10-8-1123 ceased to 
hold office under the Government after that date. 

As the petitioners ceased to be servants of the 
Government after 10-8-1123 the question whether 
Art. 311 of the Constitution or Art. 346 of the Travan- 
core-Service Regulations violated does not arise. 
1958 Ker L T 1190 i ILR (1958) Kerala 949. 


TRAVANCORE DISTRICT MUNICIPALITIES 

ACT (23 of 1116 ME) 

See under Municipalities. 

TRAVANCORE DR UfATIC PERFOR¬ 
MANCES ACT (2 of 1115 ME) 

SECTION 2 

-S. 2(1)— Order prohibiting performance >f 

drama-Author not heard-Legality - (Constitution 
of India, Art. 220)-(Natural justice.) 

A very salary canon of natural 
and the order has to be quashed. 1957 Ker L T 267 : 
1957 Ker L J 9 : A I R 1957 Ker /5 (76) (Pr 3). 

_S. 2-District Magistrate cannot exercise power 

of prohibition when he is not specially empowered to 
act under section - Notice empoweriag him to act 
only under S. 6 and no other cannot be construed to 
empower him by implication to act under S 2 195J 

KerL T 336 s A I R 1953 Trav-Co 238 (239,240) 

(Pt B) (Prs 5, 8). 

111 SECTION 9 

_S. 9 — Absence of notification under Sub-s. (1)— 

Licence under section is not necessary— Cancellation 
of such non-necessary permission is unnecessary. 
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1953 Ker L T 330 i A I R 1953 Orav Co 238 (239) 
(Pt A) (Pr 3). 

TRAVANCORE EDAVAGAI ACT 
(3 of 1109 ME) 

See under Tenancy Laws. 

TRAVANCORE EDUCATION CODE (1909) 

PREAMBLE 

-Pre.—Scope—Statutory authority of. 

The Travancore Education Code is only a body of 
executive instructions having no statutory authority. 
The rules therein can be amended by the Govern¬ 
ment in exercise of its executive authority, and they 
do not have the force of law. 1953 Ker L T 233 : 
1958 Ker L J 357 : ILR (1958) Kerala 558 i A I R 
1958 Ker 290 (295) (Pt B) (Pr 15) (DB). 

——Pre. — Travancore Education Code — Effect — 
Application for writ — Maintainability — Education 
Coae and Orders by Government or Department 
issued from time to time have no statutory force and 
the infringement of the provisions of the Code or 
such Orders cid not be made subject matter of judicial 
review. See Constitution of India, Art. 226. 1958 
Ker L T 124. 

—Pre. — Private Secondary School Scheme—Sans¬ 
krit School recognised as academic school — Latter 
orders of Government regarding conversion of Sans- 
krit schools into academic schools—Effect—School 
is entitled to all benefits of scheme. 195S Ker L T 
124. 

RULE 68A 

* 68-A—Evidence as to age — School Admission 

Registers—Entries in—Evidentiary value—Failure to 
examine parents or guardians in support of school 
records—Effect — Probative value of such entries in 
comparison with entries in electoral roll—Elections— 
setting aside—Minority votes—Proof. Entries in the— 
school registers aro of far less evidentiary value than 
the entries in the electoral roll and are, therefore, of 
11 • ava * s ^ ow tl^at age shown in the electoral 

i O 903 K«T8 g (DB) Evidence Act ( 1872 )' S - 35 - AIR 

RULE 145 

^ and I* 3 ( ft ) aQ d (s) - * Madras Grant- 
p’ a J xr R ‘ 2—Madras Elementary Schools Rules, 

?*’ Chap. I, R. 14 — Graut-in-aid — Right under 
1,;, }. U) (f). if infringed — Discrimination -(Con. 

and U 13) D ° f lQdia ’ ArtS> 19 (1) (f) ’ 19 (1) (g) * nd 14 

under statute, nor under any principle of 
m “ 0n aw ’ ^ av0 the sc ^ool institutions or their 
until nf rS 30y to > or property in grants-in.aid 
Apta : y ar , e a °tual]y paid. Government are free to 
aeterm,n° the manner in which they will, if they 

« fmS« give and aid- No person can claim 

Thp right to run a recognised aided school. 

,8 0v erning these matters are not laws and 
snealf no .. qu t st l on of offending Art. 14 which 

tection rtf tf?i a ^ ^J ore th8 i law and the equal pro - 
ruie comniii 5 WS * - Tha ! artic , le can appl v onl y lf lhe 

of Ar? i P cf a n ioeo gainsl is a law within <he meaning 

ItR (WMi V T 233 1 1958 Ker L J 35?1 

(PiP. ?d ?*«8 5 A 1 R 1958 Ker 293 (298, 299) 
IPt G) (Prs 34, 38, 37, 39) (DB). 

TRAVANCORE EMERGENCY POWERS 
ACT (1 of 1122 ME) 

See under Public Safety. 

THA v ANCOEEES s EN t IAL COMMODITIES 

(CENSUS) ORDER (1117 ME) 

SECTION 1 

1—Scope—Failure to send weekly return* _ 
Accused aending fortnightly returns under instruc¬ 


tions of authority concerned — Plea of being misled 
by authority—Sustainability in defence. 

A party is expected to know the law or the rules 
in force and is not entitled to plead in defence to a 
charge that he was misled by the authorities. 5 A I 
Cr D 322. 

TRAVANCORE EVIDENCE ACT 
(7 of 1117 M E) 

See also Evidence Act (1872). 

SECTION 32 

-S. 32 (1)—Applicability — Dying declaration — 

Admissibility — Conditions — Person surviving for 
4$ months after statement — Effect—First informa¬ 
tion to Police by deceased — Use of as substantive 
evidence—“Legality”. 

In order that a statement may be admissible as a 
dying declaration under S. 32^1) of the Evidence 
Act it need not necessarily refer to the cause of the 
death of the persou making such a statement. When 
a statement is made by a person as to any of the cir¬ 
cumstances of the transaction which resulted in his 
death, that statement will be admissible in evidence 
in a case in which the cause of the death of that 
person is a point in issue where f he statement refers 
to what took place at the time of the occurrence or 
incident, between the accused and the deceased and 
it contains a statement falling within the second part 
of S. 32 (1) of the Evidence Act, that will be admis¬ 
sible in evidence as a dying declaration, although the 
person making the statement survived for about 4J 
months after the statement was made and died only 
subsequently. Similarly the first information report 
given by the deceased to the Police, if it falls under 
S. 32 (1), may be admitted and relied upon as sub¬ 
stantive evidence and not merely as corroborative 
evidence. 53 Cr L 1 386 i (1950) K L T 309 i 5 A I 
Cr D 41 1 AIR 1952 TC 70 (70, 71) (Prs 4, 5) (DB). 

SECTION 45 

® ' Ss. 45, Illustration (c) and 73 — Practice of 
taking thumb impression of accused — Validity — 
(Identification of Prisoners Act (1920), S. 5) — 
(Travancore Identification of Prisoners Act (11 of 
1112), S. 5) The practice of taking thumb impres- 
s,0 “ °f accused under the direction of the Courtis 
valid and in strict compliance with S. 45. Illustra- 
tion (c) and S. 73 of Evidence Act and S. 5 of Identi. 

of Prisoners Act (1920) — 1950 Ker L T SO : 
AIR 1950 Trav-Co 5 :51 Cri L J 569, Overruled See 

^ vid |B c ® Act (1872), S. 45, Illus. (c). AIR 1952 Trav- 
t-fO 4 o 2 (rB), 

SECTION 73 

I® S. 73— n Any person" includes accused—Court 
has no power to compel accused to write out con- 

A*™' WCo 48 S 2 e ( F f) V . i[ienCe ACt U872) ' S ' 73 ' 
• ~T S . s ‘ 73 -Illustration (c)-Practice of taking 

‘ mp '«sion of accused—Validity—(Identifica- 

£g n °J fSf Act U920) S. 5) - The practice of 
taking thumb impression of the accused under Court’s 
fe ‘ 0D “ vaUd - Travancore Identification of 

AIIMqSi t° { n °l 1 s * 5)—1950fKer L T 80 : 

AIR 1950 Trav Co 5 : 51 Cri L J 569, Overruled. See 

s * 45, illus * (c) - air 1952 w 

TRAVANCORE EZHAVA ACT (3 of 1100 ME) 

SECTION 3 

—S. 3 (b) — Normal rule of Marumakkathavm I 

sSSw-tew 
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TRAVANCORE EZHAVA ACT (1100 ME), S. 4 


SECTION 4 

-S. 4 (11) —‘Makkathayam property’—Meaning of. 

See Ezhava Act (3 of 1100), S. 32. 1957 Ker LT 756. 


SECTION 8 

• —-Ss S and 11 —Applicability and scope— Petition 
lor dissolution of marriage—Jurisdiction to entertain 
petition, is governed by Travancore Act and not by 
Hindu Marriage Act. See Hindu Marriage Act (1955), 
S. 4. AIR 1958 Ker 39 (FB). 

SECTION 9 

--S. 9—Constitutional validity — (Constitution of 

India, Arts. 14 and 15). 

It was contended on behalf of an Ezhava wife that 
S. 9 should be struck off as offending against Arts. 14 
and 15 of the Constitution in that while it fixes the 
maximum compensation payable by a husband at 
Rs. 2 000 it fixes the maximum ^compensation payable 
by a wife at the lesser figure of Rs. 500 ; Held, that 
such inequality or discrimination as there is in this 
provision is in favour of the wife, and it does not lie 
in the mouth of the petitioner (wife) who has been 
thus favoured to complain against it. It is also clear 
that the difference in the sums payable as compensa¬ 
tion is founded on a reasonable classification, an 
obvious basis for the classification being that, as a 
rule, a husband has more means than a wife 1957 
Ker L T 320 : 1957 Ker : L J 379 : I L R (1957) Ker 
459 : AIR 1957 Ker 94 (94) (Pt C) (Pr 3) (DB). 


SECTION 11 

■-S. 11 — Hindu Marriage Act (1955), Ss. 4, 19, 

29 (2)—Section 4 does not repeal Travancore Ezhava 
Act, 1100—Petition for dissolution of marriage under 
S. 8 of Travancore Act — Jurisdiction to entertain 
petition is governed by Travancore Act and not by 
Central Act. See Hindu Marriage Act (1955), S. 4. 
AIR 1958 Ker 39 (FB). 

—S. 11 —Six months period—Computation. 

The period of six months in S. 11 is not a period of 
limitation but is opportunity given for the purpose of 
repentance and reconciliation. That opportunity was 
in a way affected by reason of the pendeney of the 
Revision petition in the High Court or by the stay 
ordered by it, and it might even be said that these 
favoured rather than hindered a reconciliation. But, 
however that might be there is no provision in the 
Act suspending the period once it has begun to rui). 
1957 Ker L T 326 • 1957 Ker L I 379. I L R (1957) 
Ker 459 : AIR 1957 Ker 94 (94) (Pt A) (Pr 2) (DB). 


SECTION 13 

•S. 13 — Suit relating to tarwad properties — 
Mother as guardian. 

There is nothing in the Travancore Ezhava Act to 
indicate that the mother is in any wav disqualified 
from functioning as the guardian of her minor 
children. See C. P. C. (1908), O. 32,'•R. 3. AIR 19o9 
Ker 169 (DB). 

_S. 13-Minor child—Right of father. 

The father is not the legal guardian of his minor 
children regirding their right and interest in their 
tarwad property. 1959 Ker L R o74 : 1959 Ker L T 
897 : 1957 Ker L J 688 . 


SECTION 15 

_Ss. 15 to 19, 32, 33 and Parts IV and VII (ii) 

— Scope - Makkathayam property-Property given 
exclusively for benefit of donee — Devolution ot- 
Rule—Malabar law—Succession. 

Section 32 makes it clear that it is open to any 
individual to give property for the exclusive beneht 


of any of his wives or for the exclusive benefit of any 
of his children without his children or other child, 
ren, as the case may be, getting any right over that 
property. In such a case the property giveo by the 
husband or the father, as the case may be would be 
the separate property of the donee for whose exclu. 
sive benefit he gave it, notwithstanding the fact that 
it is makkathayam property falling within the defini- 
tion of that term given in the Ezhava Act and so 
intestate succession in respect of such makkathayam 
property given exclusively for one individual alone 
will be governed by the provisions in Part IV which 
govern intestate succession both in respect of self- 
acquired and separate properties. Makkathayam 
property and separate property are not mutually ex¬ 
clusive terms, and a property which is makkathayam 
property of one individual can at the same time be 
his separate property. It is not therefore correct to 
say that the devolution of Makkathayam property 
will not be affected by the provisions in Part IV of 
the Ezhava Act. Nor is it correct to say that the 
devolution of Makkathayam property is ’governed by 
Part VII v ii) of the Act which only provides for the 
quantum of the share an individual is to get on parti¬ 
tion of the makkathayam property given by a person 
to his wife and children in common and has nothing 
to do with intestate succession in respect of makka¬ 
thayam property given either solely to one indivi¬ 
dual or in common to him and others. When makka- 
thayam property is given and belongs exclusively to 
one individual, ordinarily, intestate succession in 
respect of that property will be governed by the pro¬ 
visions in Part IV, and since S. 33 of the Ezhava Act 
allows any individual member of an Ezhava tarwad 
to get himself or herself exempted from the opera¬ 
tion of the provisions in Part IV of the Act, when an 
individual has obtained exemption from Government 
under that section the rules of intestate succession 
laid down in Part IV will not apply to him or her; 
in such a case, when exemption is obtained intestate 
succession will be governed by the rules of ordinary 
Marumakkathayam law. Under the ordinary Maru- 
makkathayam law, the children of a pre-deceased 
son are never the heirs of an intestate female. When 
a female dies leaving no member in her own 
thavazhi, i. e , no issue in the female line under the 
ordinary Marumakkathayam law as obtaining in Tra- 
vancoie, her, mother’s thavazhi takes the properties 
left by the intestate. Her issue in the male line gets 
no right at all to the properties left by her. 1957 
Ker L J 1028 : 1958 Ker L T 8 . 

SECTION 18 

-Ss. 18 and 19—Effect of. 

The effect of Ss. 18 and 19 is that when an Ezhava 
female dies leaving only a child by a'-pre deceased 
son and no other issue such child will be her heir 
and will take the whole of her self-acquired or sepa¬ 
rate property even though that grand} child is not a 
member of her thavazhi as that term is understood 
in ordinary Marumakkathayam law. Because of 
Explanation II to S. 19 the expression 'thavazhi 
occuriing in Part IV of the Ezhava Act has a special 
meaning different from what it means under the 
ordinary Marumakkathayam law and includes not 
only the issue in the female line but also the issue 
both in the male and female lines how-low-soever. 
1957 Ker L J 1028 :1958 Ker L T 8 . 

0 -Ss. 18 and 19, Explanation (2) — Explanation, 

it takes in all issues of intestate female — Heirs, if 
take properties as tenants-in-common or as joint 
tenants—(Marumakkathayam Liw-Thavazhee.) 

Explanation II to S. 19 would take in all the issues 
of the intestate female including both the descen¬ 
dants of her daughters and the descendants of her 
sons, and not merely the members of her thavazhee 
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as that term is understood in ordinary Maiumakka- 
thayam Law, among the group of persons on whom, 
under S. 18, her self-acquired and separate properties 
would devolve on her death j 1945 Trav L R 122, 
Approved. 

The heirs under S. 18 take the properties devolv¬ 
ing on them as tenants-in common and not as joint 
tenants. 1945 Trav L R 122, Explained and distin¬ 
guished. Naim Divakaian v. Velumpi Nani. 1954 
Ker L T 812 : ILR (1954) Trav-Co 1280 : AIR 1955 
Trav-Co 71 (73) (Prs 5, 8) (FB). 

SECTION 19 

• —S. 19, Explanation II — Expression ‘thavazhee’ 
in case of intestate female includes her issue how- 
losv-soever—Son’s son would be issue how-low.so¬ 
ever. Kunju Kesavan v. M. M, Philip. (1964) 3 
S C R 634 : 1963 Ker L J 962 : (1963) 2 Ker L R 
238 : (1963) 2 SCW R 275 j AIR 1964 SC 
164, 

—S. 19, Expl. I—Acquisition or accretions to joint 
property by manager — Nucleus — Sufficiency of— 
Nature of property acquired - Burden of proof— 
Allowance of compensation to Manager. 

The presumption of Marumakkathayam Law is 
that when it is established that the family had joint 
property the nature and value of which may have 
formed the nucleus of the property in question, one 
alleging .that the property was self acquired has to 
Prove that the property in dispute was acquired 
without the help of the joint family property. The 
Manager is entitled to reasonable compensation for 
his exertions. See Marumakkathayam Law — Joint 
family. 1962 Ker LT 99. 

[Overruled in AIR 1963 Ker 354.] 

•,~“ s 19. Explanation (2) — Explanation, takes in 
an issues of intestate female including the descen¬ 
dants of daughters and sons also. See Travancore 
Ezhava Act (III of 1100, M. E.), S. 18. AIR 1955 
aravLo 71 (FB). 

SECTION 21 

21-Scope — Alienation of Tarwad property 
not m conformity with conditions of S. 21—The 
section does not effect the capacity of the karnavan 

crtnl£f resenl j he ta , rvvad but 0Q ly ^ys down the 
^aa°u S u L nder which his alienations may be re¬ 
fs vote ° th 5 r memb3 J rs of the tarwad—Alienation 

voidable and not void—Junior member not requir* 
—Wh S 6 ?- r r0 cission—Possession passing to alienee 

is 'oMn e to 10 rh a A l ‘ S S°} follow * d b y Posseasion, it 
tranSL* - th S ! arwad to ur 8 e the ‘“validity of the 
Dlea PVk def j n< L e t0 a suit by the alienee-Such 
172* \\ \f°i r a opo d ,apse of time * AIR 1916 P C 
194fl n Vu L iL 362 and A I R 1935 Bom 326 and AIR 

Mad S» VAf'Al.® 1 ?" E P 29 and AIR 1919 
by member ^ {. 652, R ®1- on—Suit for possession 
0 “ if" n ~ 25 Cochin 603 (FB), held 

1901 27 S° chin 550 ( FB ) 5 19 0 l Ker L J 910i 

tinues u 112 J* Overruled—If possession con! 
gets an e “i e . d Wit £ alienee for 12 years, he 
148 (PCI inn iTn t0 P ro P«ty; 14 Ind App 

Bern 424 J Sfitf (1951 > 1 M L ' 265 aad ^ 1 W 

S 28 title t0 the Property is by force of 

““'""a™ s 

gS4{ \ |.‘ 1 SCi S A ?,T 2 LTail 

ISM® a » s; r 


SECTION 22 

-S, 22 — Consent of major members—Objection 

by third person. 

So far as the outside world is concerned it has t° 
be taken that the mortgage deed is executed by com¬ 
petent persons and that a straDger to the tarwad 
cannot invoke the provisions of S. 22. Case law Rel. 
on. 1952 Ker L T 695 i A I R 1952 Trav-Co 549 
(550) (Pr 4) (DB). 

SECTION 27 

-S. 27—Acquisition of mortgage right by married 

woman during coverture — Presumption that it is 
acquired with funds supplied by husband cmnot 
apply to Ezhava woman who works to earn—Hindu 
Law—Stridhan—Presumption—Husband and wife — 
Advancement—Presumption. 

A presumption that, wherethe acquisition, of mort- 
gige right is during coverture, it is made within 
funds supplied by the husband caDnot apply to 
Ezhava woman who works to earn. 10 T L R 130 and 
1956 K L T 42, Disting. ; A I R 1956 S C 559, Foil. 
196 i Ker L T 305. 

SECTION 28 

• -Ss. 28, 29, 30—Suit for partition—Jurisdiction 

of Court. 

The ordinary jurisdiction of a Civil Court to enter¬ 
tain a partition suit instituted by one or more mem¬ 
bers of an Ezhava tarwad, which is essentially a suit 
of a civil nature, is not in any way barred by Ss. 28, 

29 and 30. There is nothing in these sections or in 
any of the other sections of the Act to prevent a 
partition being effected in an Ezhava tarwad with the 
consent of all the members of that tarwad. 1947 
T L R 167 and A I R 1952 Trav Co 503, Dist. Vela- 
yudhan Gopala Panickan v. Velumpi Kunji. 1958 Ker 
M 188 : 1958 Ker L T 253 : I L R (1958) Ker 389 i 
AIR 1958 Ker 178 (182) (Pt. C) (Pr 7) (FB). 

—*Ss. 28, 29, and 30—Partition—Consent, 

Under Ss. 28, 29 and 30 the members of an un¬ 
divided Ezhava tarwad cannot get divided from their 
lineal ascendant during her life-time without her 
consent. However under S. 30 each collateral 
thavazhee represented by the majority of the adult 
members thereof may claim an outright partition of 
property over which the tarwad has the power of 
disposal. AIR 1953 T C 460 (461, 462) (Pt B) (p r 3) 
(DBl, 

SECTION 29 

• —Ss-29 30-Suitfor paititioo - Jurisdiction of 
Court—(Civil P. C. (1908), S. 9. 

The ordinary jurisdiction of a Civil Court to enter¬ 
tain a partition suit instituted by one or more mem- 
bers of an Ezhava, is notin any way barred by Ss. 28. 

and 30. See Travancore Ezhava Act (3 of 1100 
M E), S. 28. AIR 1958 Ker 178 (FB). 

—S. 29-Partition-Consent. Under Ss. 28, 29 and 

30 the members of an undivided Ezhava tarwad can¬ 
not get divided from their lineal ascendant during 
her life-time without her consent. See Travancore 

460 (DBt Cl 3 ° f U00, M * E,> ‘ S ‘ 28 ’ AIR 1953 T * C - 

SECTION 30 

—S. 30-Partition-Consent. Under Ss. 28, 29 and 
30 the members of an undivided Ezava tarwad 
cannot get divided from their lineal ascendant during 
her life time without her consent. See Travancore 

460*08)* 13 0t U00 M ‘ E,) ‘ S * 28 * A 1 R 1953 T C 

—S. 30-Suit for partition by sub-tavazhi, when 

Tarwad ,s intact without any partition beinv 
effected by collateral tavazhi. heing 

Held, on facts of the case, that the suit wasnnr 
maintainable because it was not a su by a collateral 


782 


TRAVANCORE EZHAVA ACT (1100 ME). S. 32 


tavazhi as defined in the Travancore Regulation III 
of 11C0 which alone was competent to maintain a 
suit for partition among the members of the commu- 
Eity to which that Regulation applied. 1947 T L R 
167, Rel. on. 1951 Ker L T 731 » AIR 1952 Tra-Co 
563 (564) (Pr 2) (DB). 


The Ezhava Act does not alter these rules of 
Marummakkathayam Law in relation to Makka- 
thayam properties obtained before it came into force 
AIR 1953 Trav-Co 460 (461) (Pt A) (Pr 2) (DB) 


SECTION 33 


SECTION 32 

® 5. 32 — Gift by person of some of his property 

to his wife and some to his grandson—There is con¬ 
trary intention within S. 32 — Each takes property 
exclusively. 

\\ here by a gift deed the donor gave some of his 
properties to his wife and other to his grandson he 
thus divided his properties between his wife and 
grandson and showed a contrary intention within the 
meaning of S. 32. The intention manifested that each 
was to take exclusively. Kunju Kesavanv. M.M (Philip. 
1993 Ker LJ 962: (1963) 2 Ker L R 238.(1904)3 
S C R 634 : (1963) 2 S C W R 275 : A I R 1964 S C 
164 (166. 167) (Pt B) (Prs 8, 9, 11). 

-S. 32-Self-acquired property of male Paravar — 

Devolution—Children whether take specific shares. 

One-half of the property acquired by a male mem¬ 
ber of a Paravar family devolves on his children and 
the other half on his seshakars. The children inherit 
the property as a group and not as teDants-in-com* 
mon each having a specific share. The change 
brought about by S. 32, Ezhava Act is not applicable 
to Paravars also. See Malabar Law. 195S Ker 
LT 113. 

-S. 32—Applicability—The change brought about 

by S. 32 of the Ezhava Act is not applicable to Para¬ 
vars. See Marumakkathayam Law—Succession. 1958 
Ker L T 113:1958 Ker LJ 331. 

-S. 32—Effect of—Gift of Makkathayam property 

in favour of wife after the Act—If enures for benefit 
of wife alone or wife and children. 

The effect of S. 32 is that ordinarily, makkathayam 
property obtained after the passing of the Act should 
be taken by the wife and children as tenants-in- 
common even though the instrument by which the 
property was acquired stands in the name of one 
individual alone, but if a contrary intention is ex¬ 
pressed in the instrument effect should be given to 
that intention. 1957 Ker L J 1028 i 1958 Ker L T 8. 

-S» 32 — ‘Makkathayam property’ — Meaning of 

-S. 4 (11). 

Makkathayam property withim the meaning of 
Ss. 4 (11) and 32 posits a group of beneficiaries con¬ 
sisting of a wife and children though the acquirer on 
behalf of the group is the wife or a child. 1957 Ker 
L T 756 j 1957 Ker L J 750. 


• -S. S2 — Special custom of inheritance among 

misradayis— Legal effect of if abrogated. 

As per the special custom that prevailed among 
misradayis each of the wives of a deceased misradayi 
Ezhava, along with the children born to her from 
him, will get an equal share in the half share of his 
assets. The legal effect of the custom has not been 
abrogated by S.32. ILR (1956) Trav-Co 150 : 1956 
Ker L T 195 : AIR 1956 Trav-Oo 167 (170) (Pt B) 
(Pr 7) (FB). 

• -S. 32—Applicability. 

Section 32 of the Act is of general application and 
it is applicable to Marumakkathayee Ezhavas and 
misradayi Ezhavas alike. ILR (1956) Trav-Co 150 i 
1956 Ker L T 195: AIR 1950 Trav-Co 167 (170) 
(Pt D) (Pr 6) (FB). 

_S. 32 — Applicability of Act to Makkathayam 

properties obtained before Act — (Marumakkathyam 
Law). 


-Ss. 33 and Parts IV and VI (ii)-Scope-Makka. 

thayam property — Property given exclusively for 
benefit of donee—Devolution of—Whether governed 
by rules in Part IV or Part VI (ii) — Effect of exemp. 
tion under S. 33. See Travancore Ezhava Act (1100). 
S. 15. 1958 Ker LT 8. h 


•-S. 33—Scope of —Conditions for exemption. 

There is nothing in S. 33 to indicate that the appli¬ 
cants’ sworn statement is a condition'precedent to the 
granting of the exemption applied for. The only two 
conditions postulated by the section are that there 
must be an application presented within a period of 
six months from the commencement of the Act and 
that Government must, after making such inquiry 
as may be necessary, be satisfied as to the truth of 
the application. Krishnan Nilkantan v. Karumpan 
Kesavan. ILR (1956) Trav-Co 87« 1936 Ker LT 
262 : AIR 1956 Trav-Co 101 (164) (Pt C) (Pr 11) 
(FB). 

0-S. 33 (1) (i) — Right to apply for and revoke 

exemption—Nature of. 

The right of an individual to apply under S. 33 
(l) (i) and to get exemption from the operation of 
Part IV of the Ezhava Act, is a purely personal right. 
Krishnan Nilkantan v.Karumpan Kesavan,ILR(1950) 
Trav-Co 87 : 1956 Ker L T 262 i AIR 1950 Trav-Co 
161 (165) (Pt D) (Pr 13) (FB). 


Q -S. 33—Scope — Notification on application of 

relatives of party after his death — Government's 
jurisdiction. 

The Ezhava Act contains no provision conferring 
any express power or jurisdiction on Government to 
alter or modify a notification issued under S. 33. 
Krishnan Nilkantan v. Karumpan Keshavan, ILR 
(1956) Trav-Co 87: 1956 Ker L T 262 : AIR 1956 
Trav-Co 161 (166) (Pt E) (Pr 15) (FB). 


0 —S. 33 — Notification at instance of third party 
—Validity. 

A notification on an application of another mem¬ 
ber either revoking or modifying a prior notification 
cannot be issued after the death of the member, 
contemplated by S. 33 (1) (i) so as to divert the course 
of succession which had opened at the moment of 
the death of that member. Krishnan Nilkantan v. 
Karumpan Kesavan, ILR (1950) Trav-Co 8/ i 1956 
Ker L T 262 i AIR 1956 Trav-Co 161 (167) (Pt F) 
(Pr 16) (FB). 


-S 33 ( 1 )—Application under S. 33 (1) — Waiving 

of benefit conferred by Act by Karnavan - Result is 
to surrender in favour of tarward any special or 
exclusive right which Karnavan could have claimed 
in respect of acquisitions made in his name. AIR 
1955 NUC (Trav-Co) 2205 (DB). 


PART 4 

_p ar t iv — Explanation—“Shall be treated as that 

nerson’s self-acquisition”—Scope and applicability of 
Explanation indicated. AIR 1955 NUC (Trav-Co) 

2205 (DB). 

TRAVANCORE FACTORIES ACT 
(8 of 1114 ME) 

SECTION 75 

•_S. 75 — Limitation—Period of six months ex* 

piring on holiday — Complaint presented on next 
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day of sitting of Court—If barred—General Clauses 
Act (Travancore), S, 10. 

The period of six months prescribed in S. 75 of the 
Travancore Factories Act is governed by S. 10 of the 
General Clauses Act, 1072; if therefore that period of 
six months expires on a gazetted holiday, the com¬ 
plaint under the Factories Act can be presented on 
the next day when the Court sits. A complaint so 
presented cannot be dismissed as beiDg beyond time. 
The Factories Act being an Act passed long after the 
General Clauses Act, S. 10 of the latter Act (as also 
the rest of Chap, IT) will apply to the Factories Act, 
when no contrary intention appears in the latter 
enactment. State v. Govindan Asan and Sons. 
(1952) 2 Lab L J 5 : I L R (1952) T C 218 : 1952 
K L T 211 : 1952 Cri L J 901 : A I R 1952 T C 188 
(190) (Pr 6 ) (FB). 

TRAVANCORE FOREST ACT (2 of 1088 ME) 

SECTION 6 

—S. 6 — Squatter is not entitled to notice under 
S. 6 . AIR 1955 NU C (Triv-Co) 5081 (DB). 

——»S. 8 — Notice — Awareness of proceedings is no 
substitute for notice — Individual written notice is 
essential. AIR 1955 NUC (Trav-Co) 5081 (DB). 

SECTION 33 

—S. 33—Repeal -Effect of—Conviction under R.20 
and S. 35 of old Act for contravention of R. 11 of 
Timber Transit Rules — Legality. The cbnviction is 
not sustainable in law and had to be quashed. See 

» r, Forests Ac f ( 3 of 1952), S. 101 (1). 1958 Cri 
LJ 1184 » AIR 1958 Ker 262. 

SECTION 35 

nrfni 3 r“ T i £J? orest Act < 3 °* 1952 >' Ss. 101 

(i), 101 (3)—Repeal of Travancore Act 2 of 1008 and 
rules thereunder — Conviction under R. 20 and S. 35 
ot old Act for contravention of R. 11 of Timber 

Rn1pc S,t ? U ?roflf ga !i? _(TravaQCOre Timber Transit 
Ru es, Rr. 11-20). The conviction is not sustainable 

VoJqti - S r ee T 'rP* Forest Act (3 of 1952), S. 101 (1) 
1958 Cri L J 1184 » AIR 1958 Ker 262. { 

TRAVANCORE GENERAL CLAUSES ACT 

(2 of 1072 ME) 

See also (1) General Clauses Act (1897). 

(2) Travancore-Cochin Interpretation and 
General Clauses Act (7 of 1125 ME) 
11949). 

SECTION 2 

™ ffiMssygir*"» s * s ” 

S. 2 (0)—Good faith—Definition explained. 

atSttent ^ 11 ac t° r H>ef requires due care and 
faith m eQ 0 matter m hand. The absence of good 

SECTION 10 

Acrs S 75 %l ) ~^ PP , licability r Travanc016 Factories 
- FreienWtee ° f !°? nths «PiHng on holiday 
is not barred >L r P U “f ne * 1 waging da? 

!. Min. a ill! Ss Sis" 0 •' “•» 
"SB JffifRfSf Kr 


■ST ACT (1068 ME), S. 6 782; 

servance of Rr. 51, 52 of Rules framed under Act 
whether necessary pointed out—(Contract Act (1872), 
S. 2 (h). AIR 1955 NUC (Trav-Co) 5107 (DB). 

-Suit to enforce registry of land—2 Trav L J 502^ 

57 Trav L R 1015 ana 57 Trav L R 1065, Applied, 
AIR 1955 NUC (Trav-Co) 5107 (DB). 

TRAVANCORE HIGH COURT ACT 
(4 of 1099 ME) 

See also Travancore-Cochin High Court Act (5 oF 
1125 ME) (1949). 

SECTION 9 

-S. 9 — Case referred to third Judge — Case, i£ 

ought to be sent back to referring Bench, 

The practice is to draw up a decree in conformity 
with the raafority opinion without the case going 
back to the referring Bench and the practice is in 
full consonance with the plain language of S. 9. AIR 
1952 Trav-Co 60 (60) (Pt A) (Pr 2) (DB). 

SECTION 11 

• —S. H (l)-Travancore-Cochin High Court Act 
(o of 112o), S 2o — Suit instituted before repeal of 

^A^'Appeal filed after repeal 
of S. 25 of Act o of 112o — Appellants cannot claim 
that appeal should be heard only by a Full Bench 
under either of the Acts. Ittyavira Matbai v. Varkev 
Varkey. (1963) Ker L J 952 , (1963) 2 Ker L R277* 
( }963> Ker L T 1133 , (1963) 2 SC W R 326 1 

(Pr 16) 1 SC R 49 ° 1 AIR 1964 s C 9 3" (914) (Pt D> 

^-Applicability. See Travancore-Cochin 
High Court Act (a of 1125), S. 8. AIR 1954 S C 526 fc 

•. l } r ^ ud g men t under S. 11, Travancore 

M n°R rt A u Ct ? 01 1099 ' by FuI1 Bench - Review 
by Full Bench of present High Court-Jurisdiction— 

If a review of judgment is admitted, an effective 
n . 8 ??'t ° an be p ^ sse L d by the Ful1 Beach of the 

present Travancore-Cochin High Court and S. U of 
Travancore High Court Act 4 of 1099 is no bar to 
the review being admitted. See Travancore-Cochin 

^ S * S - AIR 

[Reversed on another point in AIR 1954 S C 520]. 

SECTION 12 

£t 7 Ss * * 2 ' }} — Applicability. See Travancore- 
1954 SC 526. '* Act 15 ° f 1125 ME >' S - 8 - AIR 

T , B Rp'M A mM°, R ?,4 1 ^P U INHERITANCE 

(REMO\ AL OF DISABILITIES) ACT 
(18 of 1114 ME) 

SECTION 4 

82, (1982) 1 M.dL J 35sY l 961 , Mad W N- 

, A „K >«VS w i. 

'“'iSSWlSw™ 

SECTION 2 

i^™le~hoir -Suifc^ a,i0 ? b n moth « of 

-S(,e. and 
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made parties to suit—Maintainability of suit—Hindu 
law — Reversioners. 

Where the nearest reversioners have not been made 
parties to the suit the suit by the remoter reversioner 
(father’s brother) cannot be maintained. AIR 1951 
Trav-Co 213 (215) (Pt Bj (Pr 6) (DB). 

TRAVANCORE HINDU RELIGIOUS ENDOW¬ 
MENTS ACT (3 of 1079 M. E.) 

SECTION 5 

-Ss. 5, 6 and 8—Modes of interference by State in 

management of Devaswoms—Assumption of manage¬ 
ment by State—Position of trustee. 

The Act contemplates two modes of interference by 
the State in the management of Devaswoms. One is 
assumption of management as per the provisions of 
S. 5 (1) and the other is the exercise of superinten¬ 
dence in the management as per S. 5, sub-s. (2). 
When it is a case of assumption the Ooralan or trustee 
who was taking part in the management of the 
Devaswom prior to the date of assumption loses all 
his right in that Devaswom from that day. His duties 
also end. This is made plain by S. 8. ILR(1950) 
Trav-Co 16: AIR 1957 Trav-Co 316 (318. 319) 
(Prs 3, 4) (DB). 

SECTION 6 

-Ss. 6, 5 and 8—Modes of interference by State in 

management of Devaswoms—Assumption of manage, 
ment by State—Position of trustee. See Travancore 
Hindu Religious Endowments Act (3 of 1079), S. 5. 
AIR 1957 Trav-Co 316 (DB). 

SECTION 8 

-Ss. 8, 5 and 6—Modes of interference by State in 

management of Devaswoms—Assumption of manage¬ 
ment by State—Position of trustee. See Travancore 
Hindu Religious Endowments Act (3 of 1079), S. 5. 
AIR 1957 Trav-Co 316 (DB). 

TRAVANCORE IDENTIFICATION OF 
PRISONERS ACT (11 of 1112 M. E.) 

SECTION 5 

9 —S. 5—Practice of taking thumb impression of 
accused under the direction of the Court is valid. 
See Evidence Act (1872), S. 45, Illustration (c). 1953 
Cri L J 1 : 52 Ker L T 310 : AIR 1952 Trav-Co 482 
<FB). 

TRAVANCORE INCOME TAX ACT 
(8 of 1096 M. E.) 

SECTION 4 

-S. 4 (vi) and S. 8—Business or an adventure in 

the nature of trade—Single transaction of purchase 
and sale of shares. The transaction relating to sale of 
shares in this case was capital appreciation and not 
Revenue Receipt. See Income-Tax Act (1922), S. 6(4). 
AIR 1959 Ker 298 (DB). 

SECTION 8 

-S. 8—Business or an adventure in the nature of 

trade -Single transaction in purchase and sale of 
shares was capital appreciation and not Revenue 
Receipt. See Income-Tax Act (1922), S. 6 (4). AIR 
1959 Ker 298 (DB). 

—S. .8 (2) (vii)—'‘Machinery having become obso- 
] e j e ”_Meaning of—A machinery can become obsolete 
not only by use and being worn out alone. A machi¬ 
nery can become obsolete by becoming out of date or 
performing its functions indifferently. See Income- 
Tax Act (1922). S. 10 (2) (vii). AIR 1959 Ker 298 
<DB). 


-Ss. 8 (2) (ili) and (ix) and 32 — Income-Tax Act 

(1922), Ss 10 (2) (iii) and 42-Non-resident assessee 
—Assessment. 

Interest on the part allocated to borrowed capital 
at the average rate at which the assessee had taken 
deposits was an allowable deduction for purpose of 
income-tax, particularly under S. 8 (2) (iii) & (ix). See 
Income-Tax Act (1922), S. 10 (2) (iii). AIR 1953 
Trav. Co 316 (DB). 

SECTION 32 

-Ss. 32. 8 (2) (iii) and (ix)—Income-Tax Act (1922) 

S. 10 (2) (iii) and 42—Non-resident assessee — Assess- 
meDt. See Income-Tax Act (1922), S. 10 (2) (iii). AIR 
1953 T C 316 (DB). 

SECTION 50 

-S. 50 (5)—Duty of Court—Party causing refe- 

rence not interested in reference being answered — 
Court should decline to answer questions referred. 
See Income Tax Act (1922), S. 60 (5). AIR 1957 
Trav-Co 267 (DB). 

TRAVANCORE INCOME-TAX ACT 
(23 of 1121 M. E.) 

SECTION 1 

-S. 1 — Applicability — Income for 1120 M. E.— 

Assessable under Travancore Act(23 of 1121)—Asses¬ 
sment would be as per law current during the sssess- 
ment year,. See Travancore-Cochin Agricultural 
Income-tax Act (22 of 1950). 1959 Ker L T 020. 

-S. I (3)—Assessment for year 1120 — Applicabi¬ 
lity of S. 10 -Agricultural income of co-tenants. 

The law in force in the year of assessment was, 
therefore, Act I of 1119, as the law that applies is the 
law that is in force in the year of assessment. 

The tenancy, in common did not lose its incidents 
because the co-tenants chose to have a joint Manager. 
See Agricultural Income-Tax Act (1 of 1119), S. 10. 
AIR 1955 NUC (Trav-Co) 2216 (DB). 

SECTION 3 

-Ss 3, 4, 9—Constitution of India, Art. 220-Asses¬ 
sment to lacome-tax—Grounds not discussed Error 
apparent on record would not be ground for inter¬ 
ference of the High Court in certiorari—(Income tax 
Act (1922), S. 23). See Constitution of India, 
Art. 220. AIR 1953 Trav-Co 296. 


SECTION 4 

-S. 4—Assessee, a public limited company incor- 
rated in England with registered office in London 
ft owned tea, rubber and cardomom estates —T1 of 
32 estates were in British -India — Principal Omce 
its agents and secretaries was at Quilon — During 
ir ending 31-3-1940 assessee, drew 5 cheques for 
12 lakhs on Imperial Bank of India. Calicut and 
□ded them to Imperial Bank of India, Trivendrum 
e amount held not to be profits under S. 4 (1) (a) in 
avancore State- (1953) 23 IT R 230 Rel. on.-Open~ 
5 balance for the year remained at f*. 5,50,404/- 
ily that amount and not the whole held taxable 
der S. 4 (1) (b) (iii).- Income-tax Act (1922), S. 4. 
)64) 52 I T R 186 (Ker). 

-Ss. 4, 3, 9 — Constitution of India, Art. 220 — 
sessment to income-tax-Grounds not discussed 
ror apparent on record which would not b® a 
jund for the interference of the High Court in 
rtiorari. (Income-tax Act (1922), S. 23). See Con 
tution of India, Art. 220. AIR 1953Tav-Co 290. 

SECTION 7 

—S. 7 (8)—Repeal of Travancore Income-tax Act 
L21 M. E.) - Effect - S. 7 (8), Travancore Cochin 
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Act not kept alive. See Finance Act (1950), S. 13. AIR 
1960 Mad 320 (DB). 


SECTION 9 

—Ss. 9, 3 and 4 — Constitution of India, Art. 220- 
Assessment to income-tax — Grounds not discussed 
—Error apparent on record would not be a ground 
for interference of the High Court-in certiorari — 
(Income-tax-Act (1922), S. 23). See Constitution of 
India, Art. 220. AIR 1953 Trav-Co 296. 


SECTION 10 

—S. 10 (1) and S. 13 (4) (c) — Computation of tax¬ 
able agricultural income — Special contribution to 
Employees’ Provident Fund — Allowable deduction 
—S. 14, not exhaustive. See Travancore-Cochin 
Income tax Act (23 of 1121), S. 14 (3) (g). 1963 Ker 
L J 175. 

SECTION 13 

•—-Ss. 13. 18 (2) (c) and 52 (1) - Set-off of loss 
against profits :under same head—Business loss—Loss 
outside Travancore — Setoff against profits in 
Travancore —Apolicability of S. 32 (1). Proviso. See 
Income-tax Act (1922), S. 24 (1). AIR 1959 S C 713. 

——Ss. 13 (4) (c) and 10 (1)—Computation of taxable 
agricultural income — Special contribution to Em¬ 
ployee’s Provident Fund — Allowable deduction — 
S. 14 not exhaustive. See Travancore Income-Tax 
Act (1121 M E), S. 14 (3) (g). 1963 Ker L J 175. 

—Ss- 13 and 18 (2) (c) — Income-Tax Act (1922), 

Ss. 10 and 14 (2) (c) — Banking business carried in 

former State of Travancore ft Cochin and former 

British India — Assesses at Travancore claiming 

deduction of loss incurred in business at Cochin 

and in*British India—Deduction can be allowed — 

A I R 1950 All 270 and 1955-28 I T R 45 (All), Dis- 

ic£fti fr0m o See Income-tax Act (1922), S. 10. AIR 
1956 Tray-Co 51 (DB). 


SECTION 14 

“T'S-14 (3) (c) — Scope — Computation of Agi 
cultural Income -Soecial Contribution to Employee 
Provident Fund by the Assessee not allowab 
deduction under the section. 

Section 14 (3) (c) of the Act specifies one of t 
allowances to be made in computing agricultui 
Income and that allowance is limited to expenses i 
332? lhe as . 3es , see in actually raising the crop fre 

L1175, 1981 K.r L T24r me “ de '‘ Ved - 1%3 K 

oTT^hf. 413) . ( *)'M H) (C) - Computali. 
tn pS51l! g 3» uItu ! r ? 1 ia come-Special contribute 

to Employees Provideut Fund—Allowable deductic 

—a. 14 not exhaustive. 

A contribution or deposit by way of addition 

JeEnM ti0I L iS a pa ? mea * which in the haQ ds of tl 
recipient is chargeable under the head ‘salaries’ at 

Fmnt 0re contrlbtttion :made by the assesseeto j 

Pr ?, vldent Pund is a Permissible deductic 

n^ hn ¥t the ta * able a | ri cultural income, thou 

nwl n I l0w u ance specifically enumerated in S. : 

!? j 0r !f e because the enumeration of allowab 

?s “■ “« 

uTacMI * ( ?i Agricultural Incomi 

J ^ (2) (c) — Immature plant 

'r 6Qses 0n malQ ^naace of, are not allowable 
li?QT r c V ? n /o?? Agricultural Income-tax Act (1 c 
119), S. 7 (2) (c). AIR 1958 TravCo 17 (DB) 

[Vol. 14.] Fn.D. 50. 


SECTION 17 

-S. 17—Income-Tax Act (1922), S. 13— Valuation 

of closing stock. 

When the actual price of the closing stock is 
known or easily ascertainable from :the records the 
stock may be valued at the option of the assessee at 
the average cost price of the entire stock purchased in 
the course of that year and need not be at the actual 
cost of the closing stock for the purpose of ascertain¬ 
ing the real profits earned during the year. Case law 
Ref. See Income-Tax Act (1922), S. 13. AIR 1953 
Trav-Co 17 (DB). 

SECTION 18 

•-Ss. 18 (2) (c), 13 and 32(1) — Income-Tax Act 

(1922), Ss. 24 (1), 14 (2) (c) and 10 — Set-off of loss 
against profits under same head, S. 24 (1) or the Proviso 
1 thereto cannot apply — Business loss—Loss outside 
Travancore — Set-off against profits in Travancore— 
S. 32(1), Proviso, Travancore Act does not apply. 
See Income-tax Act (L922), S. 24 (1). A I R 1959 8 C 
713. 


-Ss. 18 (2) (c) and 13 — Income-Tax Act (1922), 

Ss. 10 and 14 (2) (c) — Banking business carried in 
former States of Travancore and Cochin and former 
British India—Assessee at Travancore claiming deduc- 

°J'°f s iQCUrred iQ business at Cochin and in 
British India —Deduction can be allowed—AIR 1950 
All 270 and 1955-28 1 T R 45 (Ml), Dissented from. 
See Income-tax Act (1922), S. 10. .AIR 1956 Trav-Co 

51 (DB)* 

SECTION 20 

—Ss. 20 (3) (a) Cls. (in) and (iv), 37- Scope of — 

Transfer in favour of wife and children in 1941— 

APP , ' ca V 1 ;*y° f S- 20—(Income Tax Act (1922), S. 10 
(3) (a) Cl. (m). 

The sub clauses (iii) and (iv) of S. 20 (3) (a) are not 
intended to subserve the same purpose as S. 37. 
Section 37 deals with settlement, etc., which in the 
opinion of the Income Tax Officer, have been effected 
for the purpose of evading liability to assessment 
Sub.clauses (m) and (iv), on the other hand, deal with 
transfer of assets otherwise than for adequate const 

u s . ub - cIau3es ar ® intended to widen the 
area of taxable income by Including in that category 

certain forms of income, which but for the said prZ 
visions would not have been taxable at all. y 

A transfer of assets in favour of wife and children 
may be, in certain cases, only an arrangement for 
providing maintenance to these dependent relations If 
expenditure is incurred directly by the assessee for 
such purpose out of his income, he could not claim 
any allowance. 1957 Ker L J 63 i (1957) 32 I T R 
161: 1957 Ker L T 1308 : ILR (1957) Ke r 89. 


SECTION 31 

S. 31 — Income-Tax Act (1922), S. 23A — Scon 
and applicability -(Point conceded). aC0p 

?!u c ¥ e i S - 23 Ais attracted If the compan 

mi tlbU ed i by , Y ay , divid eads within the twelv 
months immediately following the expiry of th 

accounting year less than 60 per cent of Us toh 

rn ( *2“ accoun bug vear as reduced by th 
amount of taxes payable by the company & 

155 (DB)? ‘ U922) ' S< 23A ' A 1 « ISSTWC 

SECTION 32 

*viv T 

? 2, Travancore Income Tar Ani on f V0 [ D ? 

S. 24 (2), Indian Income-TaTAct-Swi ollp^ *5 

974 , InCOme * Tax Act U922), S. 24 W.^IR i 9a Ts ( 
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#-S. 32 (1)—Applicability—Proviso. 

Section 24 (1) of the Indian Income-Tax Act (cor¬ 
responding to S. 32 11) of Travancore Act) was meant 
for a set off of profits arising under different heads. 
Where profits aod losses to be adjusted arose under 
the same head, S. 24 (1) or the Proviso 1 thereto (cor¬ 
responding to S. 32 (1) of the Travancore Act or the 
Proviso to it) cannot apply. See Income-Tax Act 
(1922), S. 24 (1). AIR 1959 S C 713. 

-S. 32 (1)—Income Tax Act (1922), S. 24 (1)—Ap¬ 
plicability. 

Section 32 (1) only enables an assessee to set off the 
loss under one head of income against the profits 
under another head and the proviso also can apply 
only to such cases. But where there is only one head 
of income there is no scope for the application of 
S. 32 (1) or the proviso to that section. See Income- 
Tax Act (1922), S. 24 (1). AIR 1956 Trav-Co 51 (DB). 


SECTION 35 

-S. 35 (4) and (5) — Claim for exemption on basis 

of succession—Evidence ol succesion not sufficient — 
Omission to give relief was not a mistake apparent on 
face of record—Assessment was held correct and was 
sustained. See Constitution of India, Art. 220. AIR 
1957 Ker 25 (DB). 

SECTION 37 

-S. 37—Scope of—Transfer in favour of wife and 

childre in 1941 — Applicability of S. 20 — The sub- 
cls. (iii) and (iv) of S. 20 (3) (a) are not intended to 
subserve the same purpose as S. 37, which deals with 
settlement etc. which in the opinion of the Income 
Tax Officer were effected for avoiding liability to 
assessment. See Travancore Income Tax Act (23 of 
1121), S. 20 (3) (a), Cl. (iii). 1LR (1957) Ker 89. 


SECTION 40 


—S. 46 — Applicability and scope — T. C. Agricul¬ 
tural Income Tax Act, S. 40 — If attracts S. 40—Sec¬ 
tion 71 (2) of T. C. Agricultural Income Tax Act will 
attract S. 40, Travancore Income Tax Act. See 
Travancore-Cochin Agricultural Income Tax Act (22 
of 1950), S. 34. AIR 1957 Trav-Co 260 (DB). 

-S. 46—Income Tax Act (1922), S. 33A—Powers of 

Commissioner—Order not to be prejudicial to assessee. 
See Income Tax Act (1922), S. 33A. AIR 1956 Trav- 
Co 198 (DB). 

SECTION 47 


w —S. 47 (1)—'Assessment'—Meaning of — Used in 
comprehensive sense — Effect of recommendations of 
Finance Inquiry Committee — S. 13 (1) not void. See 
Finance Act (1950), S. 13 (1). AIR 1958 S C 795. 

-S. 47—Finance Act (1950), S. 13—Part B State — 

Travancore-Cochin — Repeal of Travancore Income 
Tax Act (1121 ME) - Effect - S. 7 (8), T. C. Act not 
kept alive. See Finance Act (1950), S. 13. AIR 1960 
Mad 320 IDB). 

_S. 47—Power to be reassessed—If saved by S. 13 

of the Finance Act — (Finance Act (1950), S. 13) — 
(Constitution of India, Arts. 278 and 295). 

Section 13 of Indian Finance Act, 1950, saves the 
provisions of S. 47 of the Travnncore Income Tax 
Act, 1121, for purposes of re-assessment. The word 
‘levy, assessment and collection' in S. 13, Finance 
Act, 1950, include all the processes by which the 
tax is ascertained demanded and realised and re¬ 
assessment’ being one of those processes comes with¬ 
in the ambit ot the phraseology employed. AI R 

1954 Trav Co. 137 (FB), Foil.; A I R 1955 Mys 49 
and A I R 1955 Mys 99, Not foil. A I R 1957 Trav-Co 
303 (304, 305) (Pt B) (Prs 7, 11) (DB). 

__s. 47 — Parallel proceedings under S. 47 and 

Taxation on Income (Investigation Commission) Act, 


1124 if repugnant to good faith — (Travancore Taxa¬ 
tion on Income (Investigation Commission) Act 
(1124), S. 5)—(Constitution of India, Art. 220)-Taxa- 
tion on Income (Investigation Commission) Act (1947) 
S. 5). AIR 1957 Trav-Co 303 (304) (Pt C) (Pr 4) 
(DB). 

• —S. 47 — Effect of — The combined effect of 
Art. 277 of the Constitution and S. 13 of Finance Act, 
1950, is to effect a valid continuance of the operation 
of the Cochin Income-tax Act, 1117 and the Travan¬ 
core Income-tax Act, 1121 for the purposes of levy, 
assessment and collection of income-tax and super¬ 
tax in respect of period indicated in S. 13, Finance 
Act. See Constitution of India, Art. 277. AIR 1954 
Trav-Co 137 (FB). 

• -S. 47—Re-assessment. See Finance Act (1950), 

S. 13. AIR 1954 Trav-Co 137 (FB). 

SECTION 48 

-S. 48 — Income-tax Act (1922), S. 35 — Scope- 

Set-off of loss carried over from previous year 
allowed—Rectification proceedings—Jurisdiction of 
income-tax officer. 

Where it is not a case of correction of mistake 
evident on the face of record of assessment within 
the meaning of S. 35 but amounts to a revision and 
re-assessment in the guise of rectification proceeding 
it is cot contemplated by that section. Jurisdiction 
under S. 35 of the Indian Income-tax Act to correct 
by way of rectification is limited. See Income-tax 
Act (1922), S. 35. AIR 1957 Trav-Co 217. 

SECTION 110 

-S. 110 (1) — Service of notice by affixture— 

Validity — Indian income-tax comiDg into force— 
Effect of—Such service is valid after Indian Income- 
tax Act came into force. See Income-tax Act (1922), 
S. 03. AIR 1960 Mad 320 (DB). 


SECTION 113 

-S. 113 — Decision on finding of fact perverse— 

digh Court has jurisdiction to interfere—Income-tax 
Vet (1922). S. 66. 

Decisions of facts by Taxing Authorities under this 
Vet, are not always immune from the scrutiny of the 
High Courts. If the decision be what no reasonable 
nan can arrive at or if it be due to misdirection on a 
joint or order, the binding nature of the decision 
'eases 1960 Ker LT 343:1960 Ker LJ 3151 
’I960) 1 Ker L R 444 :1 L R (1960) Ker 469. 

_S 113 — Assessee claiming that his brother and 

liroself were tenants in common of properties from 
which income is derived — Assessing authority not 
'oosidering evidence regarding source of purchase 
noney-Error of law—Assessment held improper. 

One of the tests for ascertaining whether a person 
done owns the property is to find whether he alone 
las furnished the money with which the property^has 
een acquired. 1960 Ker L T 343. i960 Ker L J 315* 
1900) 1 Ker L R 444 :1L R (1960) Ker 409. 

TRAVANCORE INQUIRY RULES (1196 M.E.) 

RULE 1 

_r, l—‘Superior public servant’—Superior servant 

—Distinction. 

The definition of superior/inferior public servant in 
Art. 252 and R. 1 of Travancore Service Regulations 
and Travancore Inquiry Rules is not the same, ana 
the classification is not made on the «‘® e 
Travancore Service Regulations, Art. 252. 1958 Mad 
L I iCri) 249 i 1958 Ker L T 106. 
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TRAVANCORE INSOLVENCY ACT (1090 ME), S. 33 


TBAVANCOBE INSOLVENCY ACT (1090 M.E.) 

SECTION 33 

_S. 33 —Applicability—Administration suit—Preli¬ 
minary decree-Accounting and adjusting of parties 
—Amounts realised by creditor before date of preli¬ 
minary decree — If can be taken into account—The 
amounts realised prior to the preliminary decree are 
not to be taken into account in adjusting the rights 
of the parties. See Travancore Civil P. C., O. 20. 

R. 13 (2). A I R 1951 TravCo 97 (DB). 

SECTION 35 

• -S. 35 — Res judicata — Matter not decided in 

adjudication proceeding—Res judicata io proceedings 
for avoiding transfer—Held, that the question under 

S. 35 is still open. See Civil P. C. (1908), S. 11. AIR 
1958 SCI. 

# -S. 35—Burden of proof—The onus is upon the 

Official Receiver to prove that a conveyance which 
he is seeking to set aside is not made in good faith 
and for valuable consideration. See Provincial Insol¬ 
vency Act (1920), S. 53. AIR 1958 SCI. 

#—S. 35—“Good faith"—Essentials — Travancore 
General Clauses Act — Indian General Clauses Act. 
See Provincial Insolvency Act (1920), S. 53. AIR 
1958 SCI. 


General Clauses Act different from that in Indian 
General Clauses Act — Which test should be applied 
-(General Clauses Act (1897), S. 3(22)) - United 
State of Travancore and Cochin Interpretation and 
General Clauses Act (7 of 1125), S. 2(0). See Provin¬ 
cial Insolvency Act (1920), S. 53. AIR 1958 SCI. 

TRAVANCORE INSOLVENCY ACT 
(8 of 1108, M. E.) 

SECTION 1 

-S. 1—Debt owing by debtor to creditor — Exist¬ 
ence-Such an obligation can be enforced as debt, 
and can form the foundation of an application to 
adjudge the party as insolvent. See Provincial Insol¬ 
vency Act (1920), S. 9. AIR 1954 Trav-Co 419 (DB). 

-S. 1—Provincial Insolvency Act (1920), Ss. 53, 54 

and 55—Protection order — Position before and after 
Travancore Insolvency Amendment Act (1108)_Rule 
of relation back — Avoidance of transactions under 
Ss. 53 and 54 and T. P. Act, S. 53—Kuri security bond 
—Payment by paid-up subscribers to non-prized sub¬ 
scribers under direction of foreman after his default— 

T. P. Act (1882), S 53 - (Civil P. C. (1908). S. HO). 
See Provincial Insolvency Act (1920), S. 53. AIR 1953 
Trav-Co 321 (DB). 

SECTION 4 


#—S. 35—“Good faith”—Meaning of—The defini¬ 
tion in Travancore General Clauses Act is different 
from the one in the Indian General Clauses Act. 
Both definitions explained. See Provincial Insolvency 
Act (1920), S. 53. AIR 1958 SCI. 

SECTION 30 

-S. 30 — Scope of inquiry—Pleading and trial — 

Procedure for. 

In an inquiry on an application by the Official 
Receiver to annul a transfer by the insolvent under 
S. 30, Travancore Insolvency Act, 1090, the parties 
are expected to disclose their respective cases in their 
pleadings and the Court should hold the trial in the 
same manner as a regular original suit is tried. 1950 
TravCo L R 707 « (1950) Ker L T 573 j A I R 1951 
TravCo 55 (71) (Pt K) (Pr 47) (DB). 

-S. 36 — Procedure — Single petition to annul 

several transfers—Propriety—Proper procedure. 

Except where the alienations of transfers sought to 
be annulled are the outcome of a scheme of fraud 
and conspiracy between the insolvent on the one 
band and the alienees on the other, a joint applica¬ 
tion to annul several transfers and a joint trial are 
not the proper procedure to be adopted. The receiver 
snould make a separate independent application to 
annul each transfer. 1950 Ker L T 573 : 1950 Trav- 

&4SHDB>: A1R 1951 TravCo 55 (71 > (P,L » 

SECTION 53 

5 2 “\P urden of proof is on the Official 

AIR SC P l° VinCia InsoIvency Act < 1920 )' S - 5 3. 

s * 53-Provincial Insolvency Act (1920), S. 53 
r^vancore (Insolvency) Regulation (6 of 1090), 
o Avoidance of transfer-Burden of proof lying 
on Receiver how to be discharged. See Provincial 
Insolvency Act (1920), S. 53. AIR 1958 SCI. 

• S. 53—Provincial Insolvency Act (1920), S. 53 

, ( 0 8 u ° n f d s 

Inso1 ^ A “ 

• ZT"S. 53—Provincial Insolvency Act (1920), S 53 

F f ( a nK 0lV T C ^, * e 8 ulation ( 8 of 1090), 

5. 35 - Good faith - Test laid down in Travancore 


w -oS. 4 and 14—ouupe ana AppiicaDility— With- 

drawal of insolvency petition before adjudication as a 
result of compromise among creditors—Order grant¬ 
ing leave does not constitute res judicata so tar as 
question whether compromise is beneficial to minors 
and binding on them - (Civil P. C. (1908),.S. 11 and 
0.32, R. 7). See Provincial Insolvency Act (1920) 
S. 4. AIR 1956 TravCo 27 (FB). ' h 

-S. 4(1), Proviso— jurisdiction - Claim by Receiver 

to property covered by sale deed to stranger as be¬ 
longing to insolvent — Power of Insolvency Court to 
decide. 

The proviso to Cl. (1) of S. 4 of the Travancore 
Insovency Act places an express limitation on the 
Insolvency Court Where the Official Receiver ap¬ 
plies to the Insolvency Court praying for a declara- 
ton that the properties covered by a sale-deed exe. 
cuted by the insolvent and others in favour of the 
□solvents wife really belongs to the insolvent and 
that the vendee was only a benamidar for the insol¬ 
vent, the Insolvency Court can proceed to investi- 

A d| R dl “ tB “Po? *be claim put forward by 
the Official Receiver, only if it is satisfied that it is 
one arising out of the insolvency of the debtor or if 

tia 0 a Hft S ^° D ^ en j/' v JP d ?f ) ha , s a S reed such an inves¬ 
tigation and adjudication by that Court. See Provin- 

139 (DB°)! VeilCy ACt 11920)1 S ' AIR 1951 T ‘*v-Co 

SECTION 14 

£ Q 1Ti S !v« 14 ar ! d 4 ~“ Sc °P e “nd Applicability—With- 

B u ,DSOlvency petmon before adjudication as 
a result of compromise among creditors-Order grant¬ 
ing leave does not constitute res judicata so far as 

4i Wheth * r u com P romis e is beneficial to minors 
and binding on them - (CivilIP. C. (1908), S. 11 and 

s.V'aib Am t£5S,“ St {FB)!° lvency Act (1920) - 

SECTION 28 

SlSfiPi 

With respect to property sold "h. ?. red , W on 

AIR e i e 95 S 5 e Tra^1 /fig"** A “ 



TRAVANCORE INSOLVENCY 

SECTION 37 


ACT (1108 ME), S. 37 

SECTION 43 


—Ss. 37, 2S, 43—Execution of decree against insol¬ 
vent without sanction and without receiver on record 
—Auction sale is valid—Annulment of adjudication — 
No order ot vesting property in any person-Assignee 
of rights of auction.purchaser seeking redemption 
with respect to property sold—He is entitled to decree. 
See Provincial Insolvency Act (1920), S.28. AIR 1935 
TravCo 241 (DB). 

SECTION 43 

-Ss. 43, 28, 37—Execution of decree against insol¬ 
vent without sanction and without receiver on record 
—Auction sale is valid—Annulment of adjudication— 
No order of vesting property in any person—Assignee 
of rights of auction.purchaser seeking redemption 
with respect to property sold — He is entitled - to 
decree. See Provincial Insolvency Act (1920), S. 28. 
AIR 1955 TravCo 241 (DB). 

SECTION 77 

-S. 77—Distinction between Ss.77 and 75, Provin¬ 
cial Insolvency Act. 

Section 77, imposes no limitations whatever as to 
appeals against orders passed in the exercise of insol¬ 
vency jurisdiction. Unlike the Provincial Insolvency 
Act no leave of the Insolvency Court or the High 
Court is required to entertain an appeal against any 
order in insolvency. See Provincial Insolvency Act 
(1920), S. 75(3). AIR 1955 TravCo 49 (DB). 

• —S. 77 — Decision in proceeding under S. 16, 
Travancore Debt Relief Act is not appealable. See 
Debt Laws—Travancore Debt Relief Act (2 of 1110), 
S. 16. AIR 1954 Trav Co 259 (FB). 


• —^s. 43 and 46-Interest of member of Kshatriya 
Tarwad in Tarwad properties is liable to attachment 
and sale in execution -Permissibility, See Civil P C 

(1908), S. 00. AIR 1961 Ker 105 (FB). * 

SECTION 46 


® Ss. 46, 43 Civil P. C. (1908), S, 00—Interest of 

member of Kshatriya Tarwad in Tarwad properties 
is liable to attachment and sale in execution - Hindu 
Succession Act (1950), Ss. 7, 30. See Civil P C 
(1908), S. 60. AIR 1961 Ker 105 (FB). ' * 


TRAVANCORE LAND ACQUISITION ACT 

(11 of 1089 ME) 


-Land Acquisition Act (1894), S. 23 — Mode of 

assessment of compensation — The value to be ascer¬ 
tained is the value to the seller of the property in its 
condition at the time of expropriation with all its 
existing advantages and with all its possibilities 
excluding any advantage due to the carrying out of 
the scheme for which the properly is compulsorily 
acquired. See Land Acquisition Act (1894), S. 23. 
AIR 1953 TravCo 242 (DB). 


SECTION 3 

-Ss. 3 (b) and 18 — Scope — ‘Person interested’, 

meaning of. 

A “person interested" does not mean a person 
whose interest the Collector is prepared to admit. 
“Person interested" includes all persons claiming an 
interest in the compensation. See Land Acquisition 
Act (1894), S. 3 (b). AIR 1957 Kerala 152 (D8). 


TRAVANCORE JENMI AND KUDIYAN ACT 

(5 of 1071, M. E.) 

See under Tenancy Laws. 

TRAVANCORE JUDGMENT-DEBTOR'S 
TEMPORARY RELIEF PROCLAMA¬ 
TIONS (1110, M. E.) 

See under Debt Laws. 

TRAVANCORE KFISHNANVAKA MARU- 
MAKKATHAYEE ACT (7 of 1115 ME) 

—Tarwad—Partition—Every member of the tarwad 
even those who have been acting very much to the 
prejudice of the tarwad, is entitled to get his legiti¬ 
mate share at the time of partition, out of the assets 
then available for partition. See Marumakkathayam 
Law-Partition. A I R 1955 N U C (TravCo) 1103 
(DB). 

TRAVANCORE KSHATRIYA ACT (7 of 1108) 

SECTION 2 

_S. 2 (1)— Pandalais are Malayala Kshatriyas. AIR 

1955 NUC (TravCo) 5060 (DB). 


SECTION 26 

a_S. 26 (1) (b) — Applicability—Malayala Brah- 

mios baying marital relations with Pandalai females 
—Law applicable. 

Pandalai were and are commonly recognised as 
Malayala Kshatriyas. It follows that Pandalai are 
governed by the Travancore Kshatriya Act (7 of 
1108) and that S.20(l)(b) of the said Act is appli¬ 
cable to Malayala Brahmins having marital relations 
with Pandalai females. Oman Pandalai Ambu 
Pandalai v Kesavaru Sambhuvaru. I L 11 (laDD) 
Tra\-C0*486 ,1956 Ker L T 480 : AIR 1957 TravCo 
19 (24 to 27) (Prs 13, 15) (FB). 


SECTION 4 

-Ss. 4 and 6 — Procedure for acquisition — Not 

liscriminatory—Act not invalid—Act is an “existing 
law” within protection of Art. 31 (5) (a) of Consti¬ 
tution—Constitution of India, Arts 14,19 (1) (f). 

What is guaranteed under Art. 14 of the Constitu¬ 
tion is equality before the law or the equal protection 
of the laws. The law here means the statute, and 
the equality that is assured is under the same law 
enacted by the State, and not under different laws 
where the persons come to stay on account of a 
merger of different States. The Travancore Land 
Acquisition Act. enacted in 1914, is obviously an 
‘existing law’ within the protection of Art. 31 (5) (a). 
Hence - Art. 19 (1) (f) is not attracted. AIR 1963 S C 
151, Foil. (1964) Ker L J 85» 1964 Ker L T 155. 

[Reversed in AIR 1966 Ker 187]. 

—Ss. 4 and 6 — Land Acquisition Act (1894), Ss. 4 
and 0-Declaration under S. 0 giving full description 
and particulars of land required — Absence of notin- 
cation under S. 4 is not fatal to acquisition Proceed¬ 
ing. See Land Acquisition Act (1894), S. 4. AIR 1952 
TravCo 522 (DB). 

SECTION 6 

_S 6 — Declaration for acquisition of land for ex¬ 
pansion of Company manufacturing tyres - Acquisi¬ 
tion is for public purpose - Test to determine whe¬ 
ther purpose is public or not is to see whether it 
is apt to serve the general interest of the community 
- Constitution of India, Art. 31 (2)-Public purpose. 

The Act does not contain any provision for acqui¬ 
sition of land for Companies. It authorises acquisi- 
tion for public purposes only. But a public purpjK* 
need not be a State purpose. Hence an acquisition 
on behalf of a compiny is justified if it is to J® IV ® 
public purpose. (1964) Ker L J 85 « 1964 Ker 

L T 155. 

[Reversed in AIR 1900 Ker 187]. 
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TRAVANCORE LAND ACQUISITION ACT f!089 ME). S. 24 


between landlord and tenant to apportion Compen¬ 
sation-Application for reference by tenant alone— 
Jurisdiction to award enhanced compensation to 
landlord. See Land Acquisition Act (1894), S. 18. 
AIR 1956 Trav-Co 210 (DB). 


SECTION 24 

-S. 24-Omission to make claim — Effect—Duty 

of the paity. 

The provisions of S. 25 are mandatory. Sub-s. (2) 
of it prescribes a penalty for the omission to make a 
claim as required by S. 9 (2), Land Acquisition Act 
(1894) unless it is properly accounted for, and it is 
the party, who wants to be exempted from the penal 
consequences prescribed by it, that should move the 
Court to permit him to make the claim for enhanced 
compensation. See Land Acquisition Act (1894), S.25 
(2). AIR 1955 N U C (Trav-Co) 1668 (DB). 

-S. 24 (2) — Claim to compensation before land 

acquisition officer. 

The three plots in the three land acquisition cases 
belonged to the same party and had filed his written 
statement making the claim for compensation in one 
of the cases and referred to the three plots which 
formed the subject-matter of the three land acquisi¬ 
tion proceedings and claimed compensation for all 
the plots. 

Held, that the party was not to be defeated because 
he had not filed separate written statements in all the 
three cases but had only made a joint claim in the 
main case. AIR 1953 T C 235 (235) (Pt A) (Pr 2) 
(DB). 

SECTION 27 

-Ss. 27,18, 21 and 37 — Reference under S. 27- 

Court has jurisdiction to implead persons as addi¬ 
tional defendants — Land Acquisition Act (1894), 
Ss. 18, 30, 53. 

The Court hearing a reference under S. 27 (1) has 
therefore power to implead a person although that 
person has not been a party to the award or the refe¬ 
rence. 

Section 21 has no application at all, to the reference 
under S.27. S. 21 can apply only to a reference made 
under S. 18 of the Act. 1963 K L J 130; AIR 1927 Cal 
352; AIR 1942 Sind 82, Rel. on.; AIR 1942 Cal 53, 
Expl. AIR 1950 Cal 203; 30 T L J 324; AIR 1930 P C 
04; AIR 1946 Pat 447, Not foil. ILR (1963) 2 Ker 74 i 
1963 Ker L J 724 1 1963 Ker L T 595. 

Ss. 27,18 — Land Acquisition Act (1894), Ss. 18, 
31—Scope of-Persons interested in land having dis¬ 
tinct shares—Joint award — Reference by one of the 
sharers only — Court if can entertain claim of other 
sharers, who did not apply for reference and who ac¬ 
cepted the award. See Land Acquisition Act (1894), 
S. 18. AIR 1959 Ker 136 (DB). 


SECTION 28 

__-S, 28 (2), Third proviso — Land Acquisition Act 

(1894), S. 31 (2), Third proviso - Scope — Right to 
institute separate suit in respect of apportionment ot 
compensation is not conferred on the plaintiff by the 
third proviso to S. 28 (2) of the Act-(Civil P. C 
(1908), S. 9). 7 Cal W N 538 and 10 Cal W N 991 
and AIR 1920 Lah 321, Dissented from. See Land 
Acquisition Act (1894), S. 31 (2), Third proviso. AIR 
1957 Trav-Co 202 (DB). 


SECTION 34 

__Ss 34 (1) and 0 — Declaration regarding public 

purpose under S. 0-Covernment has power to cancel 
declaration. See Travancore Land Acquisition Act* 
S. 6. AIR 1953 Trav-Co 100. 

-S. 34 (1)—Proceedings under—Nature of. 


Whatever be the name given to the proceedings, if 
it amounts to a withdrawal under S. 34(1) of the 
whole or any part of the proceedings in the matter 
of acquiring land under the Land Acquisition Act, 
then such act is immune from question at the 
instance of any subject. AIR 1953 Trav-Co 100 (101) 
(Pt B) (Pr 4). 

SECTION 35-A 

-Ss. 35-A and 18 — Land Acquisition Act (1894), 

Ss. 50 and 18—Reference under—Necessary parties— 
Company for which land is alleged to have been ac- 
quired—Not a necessary party. See Land Acquisition 
Act (1894), S. 50. 1963 Ker L J 136. 

—Ss. 35-A and 6—Land Acquisition Act (1894), S.4 
—Public purpose — Acquisition of land for private 
polytechnic institute — Polytechnic already possessed 
of 25 acres—Additional land needed for construction 
of staff quarters and providing hostel facilities — Re- 
quirements of public purpose satisfied—S. 35-A no 
bar to exercise of power of acquisition by Slate 
Government. See Land Acquisition Act (1894), S. 4. 
AIR 1962 Ker 252. 

SECTION 37 

-S. 37—Reference under S. 27 — Court has juris¬ 
diction to implead persons as additional defendants. 
See Travancore Land Acquisition Act (11 of 1089), 
S.27. 1963 Ker L J 724. 


SECTION 40 

-Ss. 40,12 (2), 18 (2) (b), proviso - Applicability 

of S. 18 (2) (b), proviso latter part-Reference- 
Limitation for—Notice of award—Service of — Pro¬ 
priety-Notice served on Samprathy of plaintiff— 
Service proper — Reference filed after two months 
from service of notice to Samprathy — Barred by 
limitation — Limitation Act (1908), S. 5, not applic¬ 
able to acquisition proceedings—Period of limitation 
cannot be enlarged. AIR 1955 Mad 406, Foil; AIR 
1918 Mad 589, Dissented.; AIR 1959 Pat 83 s 1963 
K L T 171 1 AIR 1960 Bom 499, Dist. 

Provisions of S. 40 of the Travancore Land Acqui¬ 
sition Act regarding service of notice have to^be ob¬ 
served in effecting service of notices under the Act. 
If, however, a party, in response to an irregularly 
served notice, participates in the further proceedings 
before the Land Acquisition Officer, he cannot turn 
round and attack the proceedings on the ground that 
service of notice was not proper. Further a notice 
under S. 12 (2) of the Act not served in accordance 
with the provisions of S. 40 of the Act would not 
bind a party; but where the party admits that he had 
authorised his samprathy to receive notice on ms 
behalf, the service of notice on the Samprathy would 
at best be irregular but not illegal. (1965) 2 Ker L R 
372 : ILR (1966) 1 Ker 45 i 1965 Ker L T 1090. 

-S. 40 (3) - Service of notice to personmade o.n 

his wife — Not duly served on person. 19od Ker L J 
46 « 1963 Ker L T 170. 


TRAVANCORE LANDCONSERVANCY ACT 


SECTION 3 

_S 3 (i) — Navigable river in Travancore-Cochin 

forming boundary mark of two pakuthies andTaluka 
—Ownership of bank or bed—The owner of lands on 
one side of the river cannot claim any right over the 
bank or bed of the river. See Water-course. A I K 
1955 N U C (Trav-Co) 5104 (DB). 


SECTION 6 

—S. 6, Explanation —Unassigned lands-The 

planation to S. 6 cannot used for construing 
3 expression "unassigoed” in S. 50 of T. C. Hind 
ligious Institutions Act. See T.C. Hindu Religi- 
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oas Institutions Act (XV of 1950), S. 50. 


Trav-Co 471 (FB). 


SECTION 9 


AIR 1954 


__s. 9.— Trees planted on Government land—Not 

covered by expression ‘any crop or other product 
raised on land’—Trespasser not entitled to any com¬ 
pensation for them. 

Trees planted on the State land, therefore, must 
bo dealt with under the general law; and since a 
mere trespasser is devoid of rights, the State is not 
bound to pay compensation in respect of the trees 
planted by him or allow him to remove them after 
his dispossession. 1965 Ker LT 666 i (1965) l Ker 
L R 489 i ILR (1965) 2 Ker 173 : 1965 Ker L J 858 : 
AIR 1966 Ker 72 (76) (Pt C) (Pr 11) (DB). 


—S. 9 — Right to trespasser to improvements 
effected by him — (Transfer of Property Act (1882), 
S. 51). 

The order awarding compensation to the trespasser 
on Government land in resoect of the improvements 
by him was proper, 1953 Ker L T 599 j A I R 1953 
T C 349 (350) (Prs 6,7, 8) (DB). 


SECTION 18 

■-S. 18—Cause of action—Subsequent accrual of. 

The cause of action arising after the suit was filed, 
would not stand in the way of the plaintiff claiming 
relief, as in granting relief the Courts are competent 
to take into account all subsequent events after suit. 
See C. P. Code (1908), O. 7, R. 7. AIR 1955 NUC 
(Trav-Co) 536 (DB). 

—S. 18—Error apparent on face of record—Review 
petition is maintainable. See C. P. Code (1908), 
O. 47, R. 1. AIR 1955 NUC (Trav-Co) 536 (DB). 

—S. 18 -Cause of action—When arises—Proceed¬ 
ings started by Tahsildar under S. 7 containued in ap¬ 
pellate and revisional courts—Cause of action under 
S. 18 would arise only with passing of order by revi¬ 
sional court. AIR 1955 NUC (Trav-Co) 536 (DB). 

TRAVANCORELAND CUSTOMS ACT 
(2 of 1091 M E) 

-—Notification under, dated 7-1-1946 — Interpreta¬ 
tion. See Travancore Sea Customs Act (1088). 
41961) 1 Ker L R 489 i 1961 Ker L T 395. 


TRAVANCORE LAND TAX PROCLAMATION 

(1121 ME) 

PREAMBLE 

• —-Preamble, Ss. 3, 4, 5. 6, 15 and 16 — Proclam 
tion applies to all lands in State except those coa 
«ng under S. 8 irrespective of whether they are sul 
ject to any land tax or not. 

The proclamation was meant to levy a basic ta 
upon all the lands in the State irrespective of th 
question whether they were or were not then subjet 
1° ! and * ax * This conclusion is confirmed b 
. Proclamation where the classes of lane 
°i j j the ambit of the Proclamation have been ei 
eluded and the second clause of which provides fc 
the exemption from basic tax levied unaer the Prc 
clamation of any land or class of lands thereafter. 

The use of the word ‘any’ after the words ‘in lie 
et in S. 5 (2) is meant to connote the idea that th 
basic tax was in lieu of existing tax, if any. The prc 
visions contained in the Preamble which refers to a 

1 t n n s u aad L the 4 , tb section which enact that thei 
5J® 1 * charged or levied in respect of all lands i 
:k? , at ® °* whatever description would show tht 
this is the true interpretation of the second clause c 

K ® r L T 603 : ILR (195< 
T C 1011 s AIR 1954 Trav-Co 522 (523) (Pt A) (Pr S 


SECTION 3 

-S. 3 — Proclamation applies to all lands in State 

except those coming under S. 0 irrespective of whe¬ 
ther they are subject to any land tax or not. See 
Travancore Land Tax Proclamation (112L), Preamble. 
AIR 1954 Trav-Co 522. 

SECTION 4 

• -Ss. 4 and 6 -Order imposing basic tax on desa 

ozivoos lands — Validity — The proclamation by its 
Preamhle as also by the 4th section envisages a 
scheme for levying basic tax on all lands in the State 
to which the Proclamation will apoly. See Constitu¬ 
tion of India, Art. 14. AIR 1954 Trav-Co 522 (FB). 

9-S. 4—Proclamation applies to all lands in State 

except those coming under S 0 irrespective of whe¬ 
ther they are subject to any land tax or not. See 
Travancore Land Tax Proclamation (1121), Preamble. 
AIR 1954 Trav-Co 522 (FB). 

SECTION 5 

• -S. 5—Proclamation applies to all lands in State 

except those coming under S. 0 irrespective of whe¬ 
ther they are subject to any land tax or not. See 
Travancore Land Tax Proclamation (1121), Preamble, 
AIR 1954 Trav-Co 522 (FB). 

SECTION 6 

• -S. 6 -Order imposing basic tax on desa ozivoos 

lands—Validity—The orders of Government were not 
discriminatory and as such did not offend Art. 14 of 
the Constitution. See Constitution of India, Art. 14. 
AIR 1954 Trav Co 522 (FB). 

• -S. 0—Proclamation applies to all lands in State 

except those coming under S. 6 irrespective of whe¬ 
ther they are subject to any land tax or not. See 
Travancore Land Tax Proclamation (112L), Preamble. 
AIR 1954 Trav-Co 522 (FB). 

• -S. 6 (2)—Exemption under, when operative. 

Under S. 6 (2) of the Proclamation the act of ex¬ 
emption or the process of exemption is the notifica¬ 
tion in the Government Gazette. The notification is 
the act. If there is no notification there is not the act. 
The notification is not, therefore, merely evidence of 
the act or order. It is the act itself. In order to attract 
the application of Cl. 2 of S. 0 there must be a notifi¬ 
cation. 

Held, on facts of the case that there being no notifi¬ 
cation of the Government in the Gazette under 
S. 0 (2) exempting the lands of the petitioner from 
the operation of tbe Proclamation, the steps taken by 
the Government towards exempting the lands were 
of no effect even though the Government merely 
sanctioned certain lands belDg exempted. Vasudevan 
Nambooripad v. Trav-Co. State. 1954 Ker L T 603 t 
ILR (1954) T C 1011 : AIR 1954 Trav-Co 522 (524) 
(Pt B) (Pr 3) (FB). 

SECTION 15 

• S. 15—Proclamation applies to all lands in State 
except those coming under S. 0 irrespective of who. 
ther they are subject to any land tax or not. See 
Travancore Land Tax Procla mation (1121), Preamble. 
AIR 1954 Trav-Co 522 (FB). 

SECTION 10 

• —S. 16 — Proclamation applies to all lands In 
State except those coming under S. 0 irrespective of 
whether they are subject to any land tax or not. See 
Travancore Land Tax Proclamation (1121), Preamble. 
AIR 1954 Trav-Co 522 (FB). 

TRAVANCOHE LIMITATION ACT 
(6 of 1100 M E) 

See also under Limitation Aot (1908). 
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PREAMBLE 

-Preamble— Pronote executed in 1940—Suit insti¬ 
tuted in 1952 held was within limitation. See Limi¬ 
tation Act (1908), S. 80 as added by Act 3 of 1951. 
AIR 1960 Ker 137 (DB). 

-Preamble, Art. 137 — Cause of action already 

barred — No extension of limitation in favour of 
Government — Limitation Act (1908), Preamble, 
Art. 149). 

The Article cannot be in voked in respect of claims 
which had become barred by limitation prior to the 
date on which the Government acquired the right to 
institute suits for the enforcement of the same. Case- 
law referred. ILR (1954) Trav-Co 267: AIR 1954 
Tray Co 451 (455) (Pt E) (Pr 8) (DB). 

——Preamble—Money left with vendee for payment 
to decree-holder of vendor—Failure—Suit for enfor¬ 
cing lien and personal remedy—Limitation—Starting 
point — Law applicable — The cause of action both 
for enforcing the lien on the properties and enfor¬ 
cing the personal remedy against the vendee arose 
on the day the properties were sold in Court auction. 
The law applicable was the one in force at the time 
when the cause of action arose. See Limitation Act 
(1908), Preamble. AIR 1952 Trav-Co 466 (DB). 


tioD of which the property was purchased, was stayed 
cannot be excluded under S. 15 of the Act. See 
Limitation Act (1908), S. 15. AIR 1954 Trav-Co 383. 

SECTION 17 

—— S. 17—Legal representative — Right to institute 
suit when accrues—(Limitation Act (1908), S. 17). 

The legal representative gets only the rights of the 
deceased person and can get no higher rights. There¬ 
fore, if the deceased person, if he was alive could 
have brought the suit only in 1121 M.E. his death 
earlier, would not entitle his legal representative to 
bring the suit earlier. AIR 1936 P C 309; 71 Mad 
L J 831. Rel. on. 1957 Ker L T 1161 1 1957 Ker L J 
1104 : ILR (1958) Ker 169. 

SECTION 18 

-S. 18 and Art. 151—Fraud vitiating sale and fraud 

keeping judgment-debtor in ignorance of his right to 
apply —Distinction — Fraud antecedent to sale—Alle¬ 
gations of absence of notice under O. 21, Rr. 22 and 
60 — Judgment-debtor coming to know sale only 
within a week of application—S. 18 applies—Limita. 
tion under Art. 106 starts only from date of such 
knowledge. See Limitation Act (1908), S. 18. AIR 
1964 Ker 88. 


SECTION 7 

• —S. 7—Execution by attaching decree-holder — 
Original decree-holder under disability — Period of 
limitation applicable would be the same as in S. 7 of 
the Act. See Civil P. C. (1908), O. 21, R. 53 (2). AIR 
1956 Trav-Co 13 (FB). 

# -S. 7—Benefit under—Assignee of person under 

disability — Whether entitled to—Quaere — Whether 
an assignee from a person under disability would be 
entitled to the benefit of S. 7 of the Act. AIR 1956 
Trav-Co 13 (14) (Pt A) (Pr 4) (FB). 

SECTION 8 

—S. 8 — Benefit under — If confined to original 
person under disability—If available to assignees or 
transferees from such person. 

There is no warrant for the view that the benefit 
accruing to a person under S. 8 is a personal benefit 
which cannot be availed of by others who have ac¬ 
quired the rights of that person. It cannot be said 
that the section confers any such exclusive personal 
right in favour of a person under disability. Unlike 
under S. 6 the benefit is available also to others who 
acquire their rights from that person. 1951 K L T 
557 : AIR 1952 Trav-Co 33 (34) (Prs 3, 4) (DB). 

■-S. 8—The term “discharge” used in S. 8 of the 

Act, is not confined to the discharge of pecuniary 
liability only but also includes release of rights in 
respect of immovable property and even the right to 
institute suit. See Limitation Act (1908), S. 7. AIR 
1950 Trav-Co 57 (FB). 


SECTION 14 

-S. 14 — Applicability — Conditions - Defect of 

Jurisdiction or other cause of like nature — Meaning 
of. Where there is a defect of jurisdiction of such a 
character as to make it impossible for the Court to 
entertain a suit either at its inception, or at all events 
as to prevent it from deciding it on the merits, then 
the case would come under the category denoted by 
the expression ‘other cause of a like nature occurring 
in S. 14 of the Travancore Limitation Act. See Limi¬ 
tation Act (1908), S. 14. AIR 1951 Trav-Co 26 (DB). 

SECTION 15 

-S. 15—Stayed by injunction or order-The period 

lor which iurther execution of the decree in execu- 


-S. 18—Applicability—'Knowledge* — Particulars 

required to constitute. 

The knowledge required by S. 18, Limitation Act* 
is not mere suspicion; it must be such knowledge as 
would enable the person defrauded to seek his re¬ 
medy in Court. It must be knowledge that a parti¬ 
cular decree was passed against him in a particular 
suit in favour of a particular person and for a parti¬ 
cular sum. 47 Bom 85; 30 T L J 311, Appl. 1950 Ker 
L T 653 : 1950 Trav Co L B 647 i AIR 1951 Trav Co 
107 (108, 109) (Pt B) (Prs 5, 6). 


SECTION 19 

—Ss. 19 (1) and 21 (1)—Payment and acknowledg- 
lent by hypothecator — Binding effect on hypothe- 
ited property and its alienee before payment — 
limitation Act (1908), Ss. 19 (1) and 20 (1)). 

Such an acknowledgment is binding not only upon 
le hypethecator but also upon the hypothecated 
roperty and third parties to whom the title to the 
ypothecated property had passed before the payment 
nd acknowledgment. 2 T L J 213; AIR 1942 Mad 
00 and AIR 1943 Mad 395, Foil. 1957 KerLT 
163 : 1957 Ker L J 1104 : ILR (1958) Ker 169. 

>-S. 19 (1)—Acknowledgment under—Essentials 

-Acknowledgment by person not liable at time of 
cknowledgment — Does not amount to acknowledge 
lent in law. See Limitation Act (1908), S. 19. Ain 
964 Mid 169 (FB). 

|-S. 19 — Acknowledgment after assignment of 

quity of redemption — Will not be a valid acknow- 
idgment so as to bind the assignee, Seei Limitation 
,ct (1908), S. 19. AIR 1953 Trav Co 196 (FB). 

_S 19 —Statement in writing expressly or implied. 

, say 'i n g that debt has been discharged - Statement 

Jill not amount to sufficient acknowledgment. See 

.imitation Act (19C8), S. 19, Ezpl. 1. AIR 1952 Trav- 
!o 518 (DB). 

_S 19 — Written statement containing denial of 

lability - Alternative plea that time for payment has 
ot vet come - There is no valid acknowledgment, 
ee Limitation Act (1908), S. 19. AIR 1952 Trav-Co 


-S. 19. IExdI. IV—Scope-Joint decree-Acknow- 
gment by one Judgment debtor - Ef ^ect of - W 
os limitation as 8gainst others—Art. 16b, txpl. i 
ect of. 
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In the case of a joint decree passed agaiost several 
persons an acknowledgment of liability by one of 
them will not save limitation agaimt the others, but 
will be effective as"against the judgment-debtor who 
makes such acknowledgment. ILK (1952) Trav-Co 
28 : 1951 Ker L T G83 i AIR 1952 Trav-Co 310 (313) 
(Pt B) (Pr 11) (DB). 

-S. 19 and Art. 166 — Redemption decree against 

several mortgagees — Acknowledgment of right of 
redemption by one only — If saves limitation for exe¬ 
cution against all or even as agaiost party acknow¬ 
ledging—Piecemeal execution of redemption decree. 
In view of the doctrine of indivisibility of a mort¬ 
gage, it must be held that an acknowledgment by one 
only of several mortgagees of the liability to be re¬ 
deemed is not sufficient to keep the right to redeem 
alive even as regards the interest of the party acknow¬ 
ledging. There cannot be a piecemeal execution of a 
redemption decree which on its terms is one and 
indivisible. ILR <19521 TravCo 28 i 1951 Ker L T 
683 : AIR 1952 Trav-Co 310 (314) (Pt D) (Pr 17) 
(DB). 


-Ss. 19 and 20 — ‘Agent duly authorised’ — Debt 

due by Nair woman — Acknowledgment or part pay¬ 
ment by husband — If saves limitation — Implied 
agency—If exists between spouses. 

No agency exists as between a husband and wife 
belonging to the Nair Community, and the fact of 
matrimonial relationship between the debtor and the 
person making the endorsement or part-payment will 
not therefore lead to any implication as to the exis¬ 
tence of an agency or an authority to make the 
acknowledgment or part-payment to either of the 
spouses to act on behalf of the other in any transac¬ 
tion. In the absence of proof therefore of authority 
given to act as agent of the debtor, an acknowledg¬ 
ment or part-payment made by the husband of a 
Nair woman in respect of a debt due by her, cannot 
operate to save limitation under S. 19 or S. 20. AIR 
1952 Tray-Co 255 (256) (Pt A) (Pr 3). 

7 3. I® - Co judgment-debtors:— Acknowledgment 

by one — If saves limitation against others. An ac¬ 
knowledgment made by one of the several persons 
jointly liable under a decree otherwise than as agent 

u ., ls i . co 'j u ^g men bdebtors, cannot operate to save 
liautation as against any of the judgment-debtors 
other than the person making the acknowledgment. 

7T(D L S? itati0n ACt (1908) ’ S * i9, A1R 1952 Trav - Co 

-p-S. 19—Acknowledgment—Admission of execution 

dJ.T^-,f. lvi 5 g ris ' t0 , li “ bilit5 ’ copied with 

denial of liability due to limitation in written state. 
ment-Expreasion of willingness to discharge oblige- 

m.ltoat“ f0rCe * ble by C<m “ - Sufficiency 

°f wilIiQ gness to pay, though on 
so.?rn« Of fK *^1“. aloag !" ith the admission of the 

« 1 \ a c bi ! lly would be an acknowledgment 
t Relent, to save the claim horn being 

Hon f > y feK! 0n UDder s - 19« Travancore Limita- 

(94) fpr 1) (DBh er L T 640 1 A 1 R 1951 Trav * Co 

SECTION 23 

ICi^fi P 3 r"n ,yadded defendants— 

S. 43) C ‘ ^ 1908, '°* 34 ’ R * 1)—(Contract Act (1872), 

fn A f Q th !, m °^ 0r . of B t Cand D executed a hypotheca 
hi favour of E and F minors and their mother G 

forbn U fl ent,y -°r n 22 - 0 * U1 °* E instituted a suitin' 

ThS, Uper J S parliti ? n of his family properties 
fie right under the hypothecation bond was includ. 

U was L he P i ayer « 

u was that there should be a decree for recoverv of 

the amounts due thereunder and tha‘ those amounts 


should also be divided among the sharers. Likewise a 
claim under another hypothecation bond was also 
included in the suit ;and similar prayers were made 
regarding :he amounts due under that bond as well. 
The pauper application was in due course registered 
as a suit. In that suit B, C and D were not impleaded 
but A alone was the defendant. On 13-12-1118, E 
moved the Court that as besides partition, recovery 
of the amounts as per two hypothecation bonds were 
also included in the suit, the suit was open to the 
objection of multifariousness and that the claims for 
the amounts due as per two bonds may be registered 
as two separate ‘suits besides the suit for partition. 
The Court allowed the prayer and directed E to file 
separate plaints in respect of the bonds. The new 
plaint in respect of the claim under the hypothecation 
bond executed by A was filed on 20-3-1119 and in 
that B, C and D were also added as parties which was 
goiDg beyond the direction given by the Court in the 
matter. 


Held, that the suit against B, C and D was barred 
as it must be considered to have been instituted 
against them only on 20-3-1119. This view was based 
not on S. 22, Indian Limitation Act, which was diffe¬ 
rent from the law enacted in S. 23, Travancore Limi¬ 
tation Act which governed the case but was based on 
the fact.that no substitution or addition of aoy defen¬ 
dants as envisaged in S. 23, Travancore Act ever took 
place in this case. Held, that as against A there 
ought to be a decree for the full amount of the 
principal with interest thereon and not only for so 
much of the debt as was found by the trial Court to- 
be binding on B, C and D. A executed the bond in 
her own right and as the guardian of the minors and 
therefore she was in her personal capacity liable for 
the whole debt. The lower Court therefore was 
wrong in limiting the decree to a part of the claim, 
when its finding was that the suit as against her was 
not barred by limitation. AIR 1957 Tray-Co 305 (307b> 
(Prs 5, 6) (DB). k F 


•S. 23—Additional party impleaded at subsequent 
stage—Period of limitation will be calculated on basis 
of date of plaint —(Civil P. C. (1908), O. 1, R. 10 (2)V 
AIR 1952 Trav.Co 408 (409) (Pt B) (Pr 2) iDB). 

—?• 23 - c Limila * ion A ,ct (1908), Ss. 18 & 22 and 
Art. lnb — Suit to set aside sale on ground of fraud 
instituted by sons of judgment-debtor within Iimita- 
tion — Addition of judgment-debtor as co plaintiffi 
after limitation—Effect. 

Notwithstanding the fact that a new relief was 
claimed in respect of another item the cause of action 
for the suit remained the same and therefore S 23> 
Travancore Limitation Act was applicable to the case. 
Consequently the suit was not barred by limitation 
oven as regards A. AIR 1952 TravCo 397 (398) 
\rts 4| 5) (DB). 

SECTION 27 

U 27 r ,W j tho ? 1 interruption’- An agreement for 
an altered mode of enjoyment of an easement would 
not amount to a discontinuance of the easement itself 

(Trav-ci) a 6002 ACt (1908) * S * 2G * AIR 1955 N U C 

SECTION 29 

~ S ‘ 2 ?^ PrinC ! p !f of “ Th ® ordinary rule is that ther 
expiry of the period prescribed for the commence- 
ment of an action results in the contemplated remedy 
being barred though not in an extinguishment of th& 
right or title. The provision contained in S. 28 is an 

Hi 8 0neral rule. See Limitation Act 
(1908), S. 28. AIR 1954 Trav-Co 451 (DB). 

—S. 29, Art. 122- Starting point under Art. 122— 
Failure to institute sirtt within limilatioa - Effect— 
(Indian Limitation Act (1908), S. 28). 

Under Ait 122 the cause of action for avoiding tha 
kanam deeds executed by the manager of a dev*. 
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sworn and for seeking recovery of possession of the 
properties from the tenants in possession on the 
strength of such documents arises on the date when 
such deeds were executed. The Ooralars of such 
Devaswom were bound to institute suits for reliefs in 
such directions within twelve years from the dates of 
transfer under the documents. The result of the non¬ 
exercise of such a right within the period prescribed 
by Art. 122 was that the Devaswom lost that right 
for ever by virtue of S. 29 of the Travancore Limita¬ 
tion Act which corresponds to S. 28 of the-Indian 
Limitation Act. ILR (1954) Trav-Co 267 : AIR 1954 
Irav-Co 451 (453) (Pt C) (Pr 6) (DB). 

SECTION 109 

-S. 109—Suit for past profits on basis of registered 

agreement— The claim for past profits from 1118 for 
nearly five years till date of suit was within time. See 
Limitation Act (1908), Art. 110. AIR 1952 Trav-Co 
498 (DB). 

ARTICLE 8 

^ "—^Art. 8—Suit under — Order rejecting objection 
to delivery by person setting up independent title — 
Appeal dismissed for default — Restoration applica¬ 
tion also dismissed—Appeal rejected — Suit to set 
aside order dismissing objection — Starting point— 
The time runs from the date of the order of the exe¬ 
cution Court rejecting objection to delivery and not 
from the date of the order passed on an intructuous 
and incompetent appeal or revision against the order. 
See Limitation Act (1908), Art. 11-A. AIR 1955 
Trav-Co 51 (FB). 

ARTICLE 9 


ARTICLE 35 

-\rt. 35—‘ Person bound .-by an order" — Person 

proceeding under S. 145, Criminal P. C. in individual 
capacity as manager of school and filing suit for 
possession of this building in identical capacity as 
the owner of property : Held, there was only one 
capacity in which he functioned. See Limitation Act 
(1908), Art. 47. AIR 1952 Trav-Co 434 (DB). 

-Art. 35 —Final order—Order respecting possession 

of immovable property under S. 145, Criminal P. C. 
—Applicability — The mere observation by the High 
Court in the concluding portion of the order that the 
peaceful possession of a particular party to the pro¬ 
ceeding should be maintained until that party is 
evicted in due course of law will not make it a final 
order within the meaning of Art. 35. See Limitation 
Act (1908), Art. 47. AIR 1952 Trav-Co 195 (DB). 

——Art. 35—Applicability—'Order respecting posses¬ 
sion of property’ — Order of High Court quashing 
preliminary order uoder S. 128, Criminal P. C.— 
Observation in such order respecting possession— 
Effect of. 

Article 35 does not apply where there has: been no 
order for possession by a Magistrate under S. 128, 
Travancore Criminal P. C. Where in proceedings 
under S. 128, two orders are contemplated, the pre¬ 
liminary order passed by the Magistrate is itself 
quashed by the High Court it cannot be said that any 
observation made by the High Court in quashing the 
preliminary order is a 'final order’ under S. 128, so 
as to attract the operation of Art. 35, Limitation Act. 
1951 Ker LT 210 : AIR 1952 Trav-Co 195 (197) 
(Pt B) (Prs 8,9) (DB). 


--Art. 9—Decree against joint family — Suit for 

setting aside sale. The sale held in execution of the 
decree would be binding on the son if debt incurred 
was not for immoral or illegal purposes. As the interest 
of the son is also sold in execution he is not entitled 
to recover possession without setting aside the sale. 
See Limitation Act (1908), Art. 12. AIR 1956 Trav- 
Co 262 (DB). 

# —Art. 9 (a) — Decree in contravention of S. 31 of 
Travancore Nayar Act. The decree would be null and 
void. See Travancore Nayar Act (2 of 1100), S. 31. 
AIR 1954 Trav-Co 60 (FB). 

-Arts. 9 and 165—Applicability— Decree against 

minor — Execution — No proper representation of 
minor—Sale —If binding —Suit by minor to set aside 
—Limitation —Execution proceedings held not bind¬ 
ing on minor —Suit for declaration that minor is not 
bound by sale can be treated as application undei 
5.47, Civil P. C. (1908)—Limitation is under Art. 181, 
Limitation Act. (Civil P. C. (1908), S. 47). 1952 Ker 
L T 1 : ILR (1951) Trav-Co 728 i AIR 1952 Trav-Co 
136 (DB). 

ARTICLE 23 

-Art. 23—Claim fordamages against Union of India 

for loss to goods consigned by railway — Suit validly 
instituted in Munsif’s Court within the period of 
limitation — Change of law pending suit prescribing 
District Court as forum for institution of such suit — 
Plaint returned for presentation to such Court repre¬ 
sented by plaintiff—No question of the suit in District 
Court being barred by limitation can arise. See Limi¬ 
tation Act (1908), S. 3. ILR (1964) 1 Ker 355. 


ARTICLE 26 

-Art. 26 — Improvement on land by trespasser— 

Suit for compensation on eviction — Governed by 
Art. 120 and not by Art. 30. See Limitation Act (1908) 
Art. 39. 1965 Ker L T 666 : (1965) 1 Ker L HI 489 : 
ILR (1965) 2 Ker 173 : 1965 Ker L J 853 : A I R 1966 
."Ker 72 (DB). 


ARTICLE 50 

-Art. 50 —‘Money received for the plaintiff’s use 

— Meaning — Suit for recovery of excess freight. 
Article 02 will apply to the suit, and the suit brought 
more than three years from the last payment by the 
plaintiff is barred by limitation. See Limitation Act 
(1908), Art. 02. AIR 1957 Trav-Co 61 (DB). 


ARTICLE 53 

_Art. 53 — Unregistered chitty security bond- 

Suit —When barred against surety. 

If the suit is not brought against the surety within 
5 years of the first default is barred by limitation, bee 
limitation Act (1908), Art. 83. 1949 T C L R 88. 


ARTICLE 54 

_Art. 54—'Where a day is specified for payment’. 

When the day is clearly specified by implication on 
iccount of the terms of the bond, the requirement of 
he first column in Art 80 would be fulfilled See L,mi. 
ion Act (1908), Art. 60. AIR 19o8 Ker 246 (DB). 


ARTICLE 72 

Art. 72 -Limitation Act (1908), Art 85 - Object 
See Limitation Act (1908), Art. 85. A I R 1953 
r-Co 391 (DB). 

Art. 72 -Limitation Act (1908), Art. 85 —"Mutual 
i and currentaccount"—An account is open when 
balance is not -struck or though struck is not 
pted or acknowledged as correct, a running or 
inuous account is an account current. See Limi- 
In Act (1908), Art. 85. A I.R 1953 Trav-Co 391 


-Art. 84-Applicability-Starting point-Mortgage 

dues paid to mortgagee - Mortgagee once again 
recovering the amount from person to whom tne 
mortgaged property was allotted in partition in 
family of mortgagor — Suit by person for recovery or 
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amount- Limitation. The suit being within 3 years 
within time. See Limitation Act (1903j, Art. 9i. AIR 
1955 N U C (TravCo) 3469. 

ARTICLE 91 

—Art. 91 — Limitation Act (1908), Preamble, 
Arts. 83, 111 and 132 — Money left with vendee for 
payment to decree-holder of vendor — Failure—Suit 
for enforcing lien and personal remedy—Limitation 
—Starting point—Law applicable. 

The cause of action arose on the date the properties 
were sold in the Court auction. The claim was not 
barred under Art. 91 and the law of limitation appli¬ 
cable to the case was the one in force at the time 
when th9 cause of action arose. See Limitation Act 
(1908), Preamble. A I R 1952 TravCo 466 (DB). 


ARTICLE 101 

-^-Art. 101 — Compromise containing contract and 
fixing time of performance — Suit for specific per¬ 
formance— Limitation— Comoutation— Day on which 
compromise was executed—Exclusion of. 

In comouting the period of limitation prescribed 
by Art. 101 of the Travaocore Limitation Act fora 
suit for specific performance of a contract embodied 
in a compromise fixing a period of time for perform, 
ance of the contract the day on which the compro¬ 
mise was signed must be excluded. 1951 Ker L T 191. 


ARTICLE 103 

-Art. 103—Applicability—Starling point — Mort¬ 
gage dues paid to mortgagee—Mortgagee once again 
recovering the amount from person whom the mort¬ 
gaged property was allotted in partition in family of 
mortgagor—Suit by person for recovery of amount— 
Limitation — The suit being within 3 years as not 
barred by limitation. See Limitation Act (1908), 
Art. 97. AIR 1955 N U C (TravCo) 3469. 

—Art. 103—Compensation for breach of contract. 

The suit for claim would come under Art. 103 
(corresponding to Art. 115, Limitation Act(1908)) and 
Ik R a ' Q , s are bound to sue within 3 years from 
the date of breach of contract to make annual pay. 

{n^A, Se ® 0 Li ,^'r! a S ) o Act (1908) ' Art - U5 - AIR 
19a3 Trav-Co 193 (DB). 

ARTICLE 104 

—■Art. 104 — In respect of Jenmon lands there is 
charge on kanom holding for michavarom and other 
aues-Suit for recovery of such dues — Limitation— 
fu ll IS , governed by Art. 119 and not by Art, 104 
j?: c . Pontiff is entitled to recover the arrears of 

/ 1 i 2 n^o ars . before the date of suit. See Limita- 
tion Act (1908), Art. 110. 1956 Ker L T 313. 

A^ A ?ifi 10 iion d l 09 - Limitation Act (1908), 

ceektaid 1120 ~ S t’f for p . ast profits 00 basis of 
1L8 for npf r , ee 5? ent ^ The fbim for past profits from 

time years til1 date of suit was 

Wo!498(DB)““ (l90S1, Art ' Ua - AI R 1952 

* ARTICLE 105 

—“Art. 105—Absence of words ‘on demand*. 

a IS aff * ect . the application of Art. 105, since 

SDeeBK n ° te ‘“which no time for payment * 

NeeSl* f 0 payable on demand under S. 18 of t 

(1908 A ? ^t^nts Act. See Limitation 
UWO), Art. 73. AIR 1955 Trav-Co 141 (DB). 

ARTICLE 109 

TLw' 1 ;. 1 , 09 ““ Improvement on land by tresoassi 

Limi r w Cle appll , cable b Art. 120 and not Art 

A v Wi.f" Act (19 

Ait. oo. 1965 Ker L T 660 t (1965) 1 Ker L R 4 


I L R (1965) 2 Ker 173 : 1965 Ker L J 858 i A I B 
1966 Ker 72 (DB). 

-Arts. 109 and 136-Applicability — Mortgage of 

service inam land—Validity — Suit for possession on 
payment of mortgage debt — Article 109 and not 
Art. 130 applies. See Limitation Act (1908), Art. 120. 
A I R 1959 Ker 38 (DB). 

-Art. 109 — Suit for recovery of excess freight— 

Art. 02, Limitation Act will apply. The suit brought 
more than 3 years from the last payment by the 
plaintiff is barred by limitation. See Limitation Act 
(190S), Art. 02. AIR 1957 Trav-Co 61 (DB). 

-Art. 109 — Limitation Act (1908), Art. 120— 

Applicability — Suit against surety for recovery of 
money withdrawn by him from Court — Starting 
point. 

Article 109 applied, and the starting poiDt of limi¬ 
tation was the complete exoneration of the surety 
from the obligation undertaken by him under the 
security bond executed by him to Court. See Limita¬ 
tion Act (1908), Art. 120. AIR 1952 TravCo 540 
(DB). 


9-Arts. 109 and 132 — Applicability — ‘Right or 

interest' in immovable property — What amounts to 
establish right of plaintiff to collect revenue from 
occupants of lands, to restrain Government from 
making collections and for recovery of collections 
wrongly made—Limitation. 

A suit for possession under Art. 132 of the Limita¬ 
tion Act, assumes that the defendant is in possession 
and that the plaintiff seeks to eject him. There must 
be a prayer in such a suit, express or implied, for dis¬ 
possessing some one from the property or from the 
interest therein for which the claim is made in suit. 
But suits which are declaratory in their nature arQ 
governed by Art. 109 and not by Art. 132. A right 
to be placed on the revenue registers is not a right or 
interest in immoveable property. A claim to recover 
tax or revenue wrongly collected by the Government 
from tenants in possession of the lands, which the 
plaintiff claims he is entitled to collect is a claim 
sounding in damages, and a suit for recovery of the 
same, is not concerned in any manner with any right, 
title or interest in immoveable property (lands con¬ 
cerned). It Is a claim personally against the wrong- 
aoer and suit to enforce such a claim cannot obvi¬ 
ously be regarded as a suit to recover any interest in 
immoveable property within the meaning of Art 132. 
Travaocore Limitation Act, the cause of action for 
the suit arises out of the tortious conduct of the 

IT n 3 i a fl Dt TT ta p 6 Valia Raja, 1951 Ker 

Trav-Co 194 : A I R 1951 
Trav-Co 232 (23o, 236) (Prs 8, 16) (FB). 

ARTICLE 118 

} 18 7 Lin »ta«pn Act (1908), Art. 131-Suit 
for recovery of arrears of payment periodically due - 

Ar “,° le * 18 ’ Travaocore Limitation Act, does not 

1953 T Cm7 dB) ,1908) ' Art ‘ 1S1 - A 1 R 

ARTICLE J19 

In respect of Jenmon lands there is 
charge on kanom holding for michavaram and other 

TU '° r recov , 6I ', y of suoh dues—Limitation— 

enUtlad to recover °ha Ms 

i a wr UmUation A " (5 

ilea—Suit-^Limilatfonf PUCCh ‘ Se m0De> ' ~ V “dor'a 

Money kept in the hands of a vendee ™ tx 
prior eucumbraoces is in substauca a part of the 
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purchase money due to the vendor and the vendor is 
entitled to recover the same from the vendee and as 
a first charge on the property sold and the suit in 
regard to it is governed by Art. 119. See Transfer of 
Property Act (1882), S. 55 (4) (b). A I R 1955 N U C 
(Trav-Co) 5072. 

Art, 119 Otti mortgage — Suit for personal 
remedy against mortgagor — Limitation—The period 
of limitation is 12 years from the date of disposses¬ 
sion, under Art. 119 of the Act. See Limitation Act 
(1908), Art. 132. AIR 1955 Trav-Co 207. 


ARTICLE 120 

-Art. 120 — Principle of — Hypothecation bond 

securing instalments—Default clause—Effect. 

In enacting Art. 120 the principle was recognised 
that in a case of hypothecation bond securing instal¬ 
ments and providing a default clause, the creditor, 
by a demand in writing, could affect the nature and 
the incidents of the cause of action itself so as to 
practically make unimportant the distinction be¬ 
tween the date of the accrual of the cause of action 
and the date of the commencement of limitation. 
There is, therefore, no justification for considering 
instalments accruing after! date of demand as sepa¬ 
rate and distinct from the instalments which accrued 
due before date of the demand. The only limitation 
which the third column of the Article would impose 
is that the demand should be in writing and it .should 
have been made before the last instalment fell due. 
If this happens all the instalments that stood 
defaulted makes up but one claim and that claim is 
enforceable in suit filed within 12 years of the date 
of demand. 1956 Ker L T 848 » A I R 1956 TravCo 
239 1239, 240) (Pt A) (Prs 4, 5) (DB). 

—Art 120 — Suit on hypothecation bond payable 
in instalments—Demand in writing before last instal¬ 
ment fell due—Demand must be proved—Production 
of receipt issued by Post Office is not satisfactory 
proof—Secondary evidence of contents of notice can 
be given by producing copy — (Travancore Chitties 
Act (3 of 1094), S. 27) — (Evidence Act (1872), S. 60). 
AIR 1955 NUC (TravCo) 3465 (DB). 

—Art. 120 — Chitty subscription—Default — Suit 
for future subscription in one lump sum — Limita¬ 
tion. 

The suit is governed by Art. 120, and since filed 
within 12 years is within time. Instalments which 
were due within 12 years from the date of the suit 
can be recovered but those beyond 12 years are barred 
by limitation. See Travancore Limitation Act (6 of 
1100), Art. 132. 1949 T C L R 125. 


ARTICLE 122 

•Art. 122—Scope of—Applicability. 

The Article is intended to protect a transferee who 
had reasonable grounds for believing that his trans¬ 
feror had power to convey and did convey an 
absolute interest. It is applicable only when a suit 
is brought against the transferee of the trustee or 
mortgagee. See Limitation Act (1908), Art. 134. 1958 
Ker L J 182. 

_Art. 122—Transfer of mortgage right. The trans- 

fer of mortgage right cannot come under a transfer 
contemplated by Art. 122 of the Act. See Limitation 
Act (1908), Art. 134. A I R 1955 NUC (Trav-Co) 
5088 (DB). 

_Art. 122 -Applicability—Suit to set aside kanam 

deeds executed by previous manager of devaswom — 
(Indian Limitation Act (1908), Arts. 134, 134 (a), 
134 (b) and 134 (c).) 

A suit to set aside the kanam deeds executed by a 
parson who was managing the properties of certain 
devaswom for the time being on beuaii of the Ooralais 


is governed by Art. 122 of the Travancore Limitation 
Act. ILR (1954) TravCo 267 i AIR 1954 Trav-Co 
451 (453) (Pt B) (Pr 6) (DB). 


..... puim — xuc uduse or action 

under Art. 122, arises on the date when the deeds are 
executed. See Travancore Limitation Act (0 of 1100). 
S. 29. AIR 1954 Trav-Co 451 (DB). 

' 122—Applicability—Unless actual possession 

is given to the transferee on the date of the transfer, 
Art. 122 cannot apply to the transaction. See Limita¬ 
tion Act (1908), Art. 134 (Before Amendment of 
1929). AIR 1954 Trav-Co 317 (DB). 


"“Art. 122 — Nature of possession — Continued 
physical possession is not essential for bringing the 
case "under Art, -122. See Limitation Act (1908), 
Art. 134. AIR 1954 Trav-Co 317 (DB). 


Art. 122 — Nature of transfar. A transfer of the 
mortgaged property by the mortgagee in favour of a 
third party for valuable consideration will be attracted 
by Art. 122, only when such transaction is made in 
denial or in defiance of the mortgagor’s title to the 
property. See Limitation Act(1908), Art. 134. AIR 
1954 Trav-Co 317 (DB), 


-Arts. 122 and 132 —Applicability—Hindu widow 

—Alienation by —Suit by reversioner for possession— 
Limitation—Starting point—Under Art. 122, Limitation 
Act the mortgagor is bound to bring the suit within 
12 years of the date of transfer. See Travancore 
Limitation Act, Art. 129. AIR 1951 Trav-Co 26 (DB). 


ARTICLE 126 

-Art. 126 — Failure to bring suit under O. 21, 

R. 103 does not extinguish title of person entitled to 
bring suit—Obstruction — Petition by person in pos¬ 
session of property entitled to redeem prooerty pro¬ 
ceeded against in execution of decree — Possession 
delivered to decree-holder—Defeated obstructor not 
filing suit to set aside adverse order—Suit by obstruc¬ 
tor for redemption of property brought within 12 
years of dispossession in execution proceedings held 
to be within time and also not barred by O. 21, R.T03. 
See Civil P. C. (1908), O. 21, R. 103. ILR (1963) 2 
Ker 154. 

-Art. 126—Suit by auction purchaser. 

In computing period of limitation under Art. 138 
(corresponding to Art. 126 of Travancore Act) the 
time during which the further execution ofthedecree 
in execution of which property was purchased, was 
stayed cannot be excluded under S. 15 of the Limi¬ 
tation Act. See Limitation Act (1908), S. 15. AIR 
1954 Trav-Co 383, 


-Art. 126—Applicability— Auction-purchaser in 

•xecution sale obtaining actual or symbolical deli- 
, er y_Subsequent suit for possession—Limitation. 

Article 120 of the Travancore Limitation Act 
ipplies to a suit by a purchaser at a sale in execution 
vhen the judgment-debtor is in possession at the date 
)f the sale; it has no application to a suit when the 
tuction-purchaser has obtained through Court actual 
>r constructive delivery of possession. In the latter 
:ase, the suit by the auction-purchaser to recover 
possession of the property from the judgment-debtor 
>r from one holding the same under the judgment- 
ebtor is qua owner and not qua auction, purchaser. 
951 KLT 530: ILR (1951) TC 383 « AIR 1952 
irav-Co 80 (87, 89) (Prs 4, 9) (DB). 


ARTICLE 129 

-Art. 129— Applicability — Alienation by Hindu 

widow—Suit by reversioner for possession — Limita¬ 
tion-Arts. 122 and 132—Applicability. 

A transfer of her husband’s estate by a Hindu 
widow, even when not supporteu by legal necessity, 
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is operative for her life, but lit would not bind the 
reversioners. The latter seeking to recover possession 
must do so by a suit instituted within 12 years after 
the death of the widow. Art. 129, Limitation Act 
governs such a suit and not Arts. 8 . 122 or 132. 1950 
K L T 416 : AIR 1951 Trav-Co 26 (30, 31) (Pt F) 
(Prs 16, 17) (DB). 

ARTICLE 130 

#-Art. 130—Decree in contravention of S. 31 of 

Travancore Nayar Act is null and void so far as th 8 
Tarwad and its properties are concerned. The suit 
for possession will be governed by Art. 130 of the 
Act. See Travancore Nayar Act (2 of 1100), S. 31. 
AIR 1954 TravCo 60 (FB). 

ARTICLE 132 

——Art. 132—Redemption by co-mortgagor. 

The case of a co-mortgagor redeeming the shares 
of the other co-mortgagors, is merely an instance of 
subrogation and he stands in the shoes of the origi¬ 
nal mortgagee in respect of the shares of the other 
co mortgagors. The suit is governed by Art. 148 and 
not by Art. 144, Limitation Act (1908). See Transfer 

?t Pr °/? e v rt £o ^ C !> (1882,1 S * 92 ' AIR 1955 NUC 
(Trav-Co) 537 (DB). 

® A uV 132 “Applicability — 'Right or interest* in 
immovable property - Meaning of - Nature of suit 

tav & ? t6d Article-Right to collect revenues 

on Iands and t0 recover tax wrongly 
TV a ,!arf d byGovern u>ent defendant-Limitation. See 

Co 232 C (FB)V [mitat,0n Act > Art. 109. AIR 1951 Trav- 

ARTICLE 136 

Arts^120 nnrMa« d }? 9 *“ Limitat *on Act (1908), 

Act < 1908 >. Art - 148-Mo,t- 

®o mV 41a - ~ The lat(er a 8 ree 'og 

per?/sold in ,? a defau,t ?I payment of taxes, pro- 

Act Sp« i t -A U f 50 years under Art. 130 of the 
Trav Co 4 9 im,tatl0a Acl U«W)» Art. 148. AIR 1956 

"--Art. 136-Redemption by co-mortgagor. 

of othe?^ 05 a -* C0 ' m0rtgag0r redeeming the shares 
rogation and" is . mer , ely “ 1 stance of sub. 

mortgagee in ™i^J d if l V h *l. shoM , of the original 

ZJTlli ItdmLv g fr d 3 Ar e t. 0 H 8 r a C n O d 

T ravancore^Limif “I °^! ec } “Article 122 of the 

ception to Art f J n t j le , nature of an ex- 

tection to SL ’i 88 and ls intended to afford pro- 

righl e uX f S ^tranlferin^endenfoflhe 

ARTICLE 137 

Art. 149 ). 137 StartIng Point—(Limitation Act ( 1908), 


The third column of Art. 137 states that the start¬ 
ing point of limitation *for such a suit will be the 
same as the starting point for a similar suit by a pri¬ 
vate p 2 rson. 21 Trav L J 972, held not correct. ILR 
(1954) TravCo 267 i AIR 1954 Trav-Co 451 (455) 
(Pt G) (Pr 9) (DB). 

ARTICLE 148 

-Art. 148—Dismissal for absence of party—Held, 

that he could not claim ignorance of suit as a suffi¬ 
cient ground for not taking proper steps earlier. See 
C. P. Code (1908), O. 9, R. 9. AIR 1954 Trav-Co 352. 

ARTICLE 151 

-Art. 151—Limitation Act (1908), S. 18, Art. 100- 

Fraud vitiating sale and fraud keeping Judgment, 
debtor io ignorance of his right to apply—Distinction 
—Fraud antecedent to sale — Allegations of absence 
of notices under O. 21, Rr. 22 and 60—Judgment- 
debtor corniDg to know sale only within a week of 
application-Section 18 applies — Limitation under 
Art. 160 starts only from date of such knowledge — 
See Limitation Act (1908), S. 18. AIR 1964 Ker 88 . 

ARTICLE 164 

—Art. 164-Limitation Act (1908), Art. 180-Starting 
point-Execution sale confirmed when application to 
set aside ex parte decree pending - Application for 
delivery by decree-holder auction-purchaser—Starting 
point is date of dismissal of application to set aside 

A 1^952 ‘’ffivS 3 L l’ 8 “ ACt (1908) ’ Art ‘ 180 ‘ 

ARTICLE 166 

‘—Art.166;-Part B States Laws Act (1951), S. 0, 
Second Proviso-Registration of decree effected bv 
hling memorandum of decree - Effect of second 
rrov'iso on limitasion — (Limitation Act (1908» 
Art. 182 (5))—The Second Proviso adopts a “deeming’’ 
provision qmte contrary to what is contemplated 

AIR 1959 to" IDB)" “ teS UWS ACt <1951) ' S - 9 - 

—Art. 166-Decree passed alter Indian Limitation 
Act was made applicable — Decree not registered — 

“ L . ,[ ? ltat j on lor- Held, that the decree 
unregistered one and passed after the Indian 
Limitation Act became law in this State, was gov? 

^\ Art 182 of the Indian Limitation Act and 

not Art. 100 of the Act. See Limitation Act 11908 ) 
Art. 182. AIR 1958 Ker 270 (DB). (1908), 

• T7“£ rt ■ 1 !? < 2 > ~ Civ ‘l P. C. (1908), 0.44. R 1 
cation fn 1 i 33 l R * 2 ’ S * *49—Order rejecting app’li- 

nf in? f i • *,° appeal as Pauper-Memorandum 

lS n0t re I®f ted “Court should direct app)i- 
2 R t0 Pay court-fees on memo of appeal within 
time fixed—Memo to be numbered and reghtered on 
payment of court-fee—For limitation appeal will be 
deemed to have been filed on date of presentation 

b?r P ed Ca the n rrr^ al 6 h S m0n, ° ls , regis,0red and nSm- 

RflKoHon . be r no appeaI within Art. 182 (2)- 

appea! since there is no appeal to be rejected-LiS? 

£»%•=£ zzz rr-isS 


— Atwj irav-LiQ alia (U JB) 


798 


TRAVANCORE LIMITATION ACT (1100 ME), Art. 166 


Art. 182 — Period of limitation. The execution peti¬ 
tion filed within six years was within time. See Limi¬ 
tation Act (1908), Art. 182. AIR 1955 TravCo 186 
(DB). 

—Art. 166 — Redemption decree against several 
mortgagees — Piecemeal execution — Permissibility. 
See Travancore Limitation Act, S. 19. AIR 1952 
Trav- Co 310 (DB). 

-Art. 166 (5)—-‘In accordance with law’—Redemp¬ 
tion decree against several mortgagees—Execution 
application against one or some only—Effect of. 

When a decree for redemption of a mortgage of 
immovable property is passed jointly against several 
co-mortgagees, an application against one or some of 
them only cannot be regarded as an application ‘in 
accordance with law’ within the meaning of Art. 160 
(5) of the Travancore Limitation Act. 1951 KLT 
683 i I L R (1952).Trav-Co 28 : A I R 1952 Trav Co 
310 (314) (Pt D) (Pr 17) (DB). 

-Art. 166 (5) — Step-in-aid — Essentials — Joint 

decree against several persons — Execution appli¬ 
cation against one — When saves limitation against 
others. 


amounts. See Limitation Act (1908), Art. 182. AIR 
1952 TravCo 78 (DB). 

——Art. 166 (5)—Applicability—Suit for redemption 
of mortgage — Decree for redemption on deposit of 
mortgage amount and value of improvements due to 
several defendants — Costs awarded to defendants — 
Application by one defendant for costs after set.off 
of value of improvements due to him — It does not 
save limitation against any of the other judgment- 
debtors. 1951 Ker L T 492 : ILR (1951) Tra.Co 
486 i AIR 1952 Tra.Co 78 (80) (Pt C) (Pr 10) (DB). 

--Art. 166 (5)—Step-in-aid — Decree in suit filed 

in forma pauperis — Execution by State to realise 
court-fee charged on decree for plaintiff—If saves 
limitation for execution by plaintiff decree-holder. 

In respect of a decree passed in favour of a pauper 
plaintiff giving a charge in favour of the State on the 
decree in respect of court-fee due to the State, exe¬ 
cution by the State to realise amount of court-fee due 
to it after attachment of the plaintiff’s rights under 
the decree, operates as a step-in-aid and saves limi¬ 
tation in favour of the plaintiff for execution by him. 
AIR 1952 T C 69 (70) (Pr 2) (DB). 


To attract the application of Art. 100 (5), Limitation 
Act, some action on the part of the decree-holder in 
the form of a particular application is needed. Fur¬ 
ther it is only an execution application filed when 
the decree is alive that it would extend the life of the 
decree and not when it is filed after the decree is 
dead. In order that an application against one judg¬ 
ment-debtor under a joint decree may extend the 
period of limitation for execution against the rest by 
a further period allowed by law, the decree should 
have been kept alive against them when the appli¬ 
cation against the joint debtor is filed. When the 
subsequent application is filed against all the debtors, 
it would be open to such of them as were not made 
parties in the previous application to show that even 
on the date of the last application the execution of 
the decree was barred. 1951 KLT 083 : ILR (1952) 
Trav-Co 28 r A I R 1952 Tra Co 310 (314) (Pt E) 
(Pr 18) (DB). 

—Art. 166—Limitation Act (1908), Art. 182, Cls. (2) 
and (3) — Decree one but in several distinct parts 
against judgment-debtors — Appeal by some of the 
judgment-debtors only in respect of their distinct 
parts of the decree—Execution against non-appealing 
iudgment-debtors in respect of their part of decree 
—Startirg point of limitation — (Civil P. C, (1908), 
S. 48 )—(Travancore Civil P. C., S. 41) — The date of 
the appellate decree is the starting point under S. 48 
of Civil P. C. See Limitation Act (1908), Art. 182. 
AIR 1952 TC 269 (DB). 

_Art. 166 —Starting point-Decree for redemption 

of mortgage on deposit of mortgage amount and value 
of improvements—Execution — Limitation—Starting 

point. Where under the decree the plaintiffs get the 
right to redeem the properties only on payment of 
the mortgage amount and the value of improvements, 
the period of limitation for recovery of possession ot 

the properties does not run from °i.l ep ?|j5 

of the amounts. See Trav. Lim Act, Art. 166 (5). AIK 

1952 T C 78 (DB). 

_Art. 166 — Limitation Act (1908), Art. 182 — 

Rights and liabilities under decree separate and seve¬ 
ral — ADDlication by one party does not enure tor 
benefit of other. See Limitation Act (1908), Art. 182. 
AIR 1952 Trav-Co 78 (DB). 

__-Art 166 — Limitation Act (1908), Art. 182 

Travancore Limitation Act, Art. 166 — Redemption 
decree - Redemption only on payment of mortgage 
amount and value of improvement—Starting point 
for recovery of possession-The period of limitation 
does not run from the date of deposit ot those 


ARTICLE 182 

-Art. 182, Expl. 1—Scope—Joint decree—Decree 

kept alive against one debtor — If necessarily kept 
alive against others as well. The view that where a 
decree is alive against one of the several judgment- 
debtors it is alive against all the joint judgment- 
debtors cannot be accepted. See Travancore Limi¬ 
tation Act, S. 19, Erpl. 4. AIR 1952 Trav-Co 310 
(DB). 

TRAVANCORE LUNACY RULES 

-Applicability to S. 384, Travancore Cr. P. Code 

—Any rule made under Travancore Lunacy Act can¬ 
not have application to the provisions of S. 384, 
Travancore Cri. P. C., which is meant to apply to 
criminal (lunatics or persons who at the time they 
committed a heinous crime could not understand 
the nature of such act, as a result of unsoundness ot 
mind. See Travancore Cr. P. Code, S. 384. AIK 
1952 T C 52. 

TRAVANCORE MALAYALA BRAHMIN ACT 

(3 of 1L06ME) 

SECTION 1 

-S. 1-Parties governed by Act-Applicability of 

Hindu law - Alienation of illom property-Right ot 
woman-member of illom by marriage to question its 
validity—If at the time of her marriage there was no 
member of the illom who could have questioned the 
debt she is not competent to do it. See Hindu Law. 
AIR 1954 Trav-Co 371 (DB). 

_S. 1 - Applicability - Nambudiri Illom-Debts 

by Karnavan incurred prior to Act—Law applicable 
-Binding nature ot - Burden of proof - Doty of 

creditor. , 

The Travancore Malayala Brahmana Ad^ cannot.be 
applied to transactions entered into anterior to the 
coming into force of that Act; such cases have to be 
decided according to the law prevailing at the time 

of those transactions. 

Under that law, debts contracted by the Karnavan 
of the illom would be presumed to be binding on the 
fllom or tar wad. This presumption also extends to 
debts contracted by junior members °n behalf of the 
illom if they had the antecedent e°ns e nt of, or if they 
had been afterwards accepted and ratified by, the 
Karnavan Tunior members who are not parties to 
the contracting of debts are entitled to impeach sue 
debts°“s r uot bfodiug on them aud to show howdhey 
are not binding. The onus may be discharged y 
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showing that the moneys borrowed were actually 
used for non-illom purposes or that the financial 
position of the illom was such that no loan at all 
need have been taken. If this is shown the burden 
shifts on to the creditor who may either prove the 
existence of necessity or bona fide inquiries by him 
as to the existence of necessity as a result of which 
he was satisfied as to the necessity on the faith of 
which he lent the money. If be shows this he 
would get a decree though in fact it might be found 
that no necessity redly existed. The creditor is not 
bound to see to the application of the money lent. 
It is not also necessary tor a creditor who advances 
money for discharging an existing debt of the illom 
or family when the Karnavan, the senior Anandiravan 
and several other Anandiravans all alike admit the 
existence and binding character of that debt, to make 
any further inquiry as to the existence of the debt. 
0M I A 393, Foil. (1951) K L T 78 : ILR (1951> 
T C 185 : AIB 1951 T C 162 (163 to 165) (Prs 5, 7) 
(DB). 

SECTION 2 

-S. 2 (1) —“Embrandiris” are Malayala Brahmins 
within the definition of S. 2 (1). 1961 Ker L T 5. 

SECTION 5 

—S. 5-Kanom of Illom — Property — Validity— 
Essentials. 

Three things are necessary for the validity of a 
kanom of illom property by a karnavan. There must 
be consideration, there must be illom necessity, and 
there must be the written consent of all the major 
members of the illom. Absence of written consent 
required by statute renders a transaction bad. 

«i^ accept j nc0 or ac Q u 'escebce are matters for 
pleading and Dot merely for evidence, and in the 
absence of a pleading on the matter, no amount of 

Am K « 238 ' 

Vriidity-Cm°fisof! 0,,ginS Il,0m “ S *'« ° f ~ 

mU h niom beIoD 2 in g to Malayala Brah- 

F?? tttora etrected subsequent to the passing of tho 

all the a th rahmiD a- ° an be Uphe,d as valid K onIy if 
satisfied v'if ^ ecified in S. 5 and fully 

that it lhat the sa 8 was for consideration, 

and tLT al fh P « 0Per , necessit u y bindin K on the Illom 
given thefr ma,or members of the Illom have 

l j 258 ,1 L b }low? 0t0 oA he sale * 1957 Ker 
799 Tatr loe? !- 95 . 7 L Kera,a 367 « 1957 Ker LT 
9 i AIR 1957 Ker 103 (104) (Pt A) (Pr 2). 

•--Validity° b,ectTransaclion in violence of section 

would rend« pr 0 v i s,on is . clearly mandatory and 
and innn« aay f ran saction in violence of it, void 

benefit the^nlovfsion 83105 * tb a me ^ bers whose 

S. 5—“Immovable property.” 

miiton,"whffm”J?iSllh vac S )u * kinds » f t«a- 
wnicn are prohibited under section 5 must 


all be available in respect of an item of property m 
order that it may be regarded as immovable property 
under section 5, because transactions must be read 
not collectively but distributive^, AIR 1952 Trav- 
Co 368 (369) (Pt D) (Pr 6) (DB). 

SECTION 8 

•—S. 8—Applicability — Presumption as existence 
of necessity. 

If the plaintiff has let in evidence to prima facie 
satisfy the Court that he made enquiries about the 
existence of necessity and has also acted in good 
faith in the absence of any counter-evidence on this 
point the Court is bound to proceed on the basis that 
there was a necessity existing at the time of the 
1959 Ker L j 979 , 1959 Ker L T 1338. loan ’ 

SECTION 15 

S. 15 — Hindu Law — Succession — Act is not 
comprehensive - Purpose of Chap. IV-See Hindu 
Law-Succession. AIR 1956 Trav-Co 74 (DB ).^ 

—Ss. 15 and 16-Nair Act (11 of 1100) S 21 m 
Malayalam Brahmin dying intestate leaving dauchfc 

sLU"! A™*lr ° ,Vlde ? “ e “ ber of ‘Horn livfngf! 

1S one-half of property AIR iq^tr 
N U C (Trav-Co) 4119 (DB). P y * A1H 19 5IT 

SECTION 16 

—--S. 16— Hindu Law— Succession — Succession of 
self-acquired and separate property. 00 of 

16 d ° e f ? 0t pUrport t0 be a complete statu 
to™ provision relating to succession to self aconir^ 

and^eparate properties of a Malayalam BrahSS s5 

Hindu Law-Succession. AIR 1956 Trav-Co 74 (DB) 

—Ss. 16, 15—Nair Act (11 of 1100) S 21 m u i ' 
yalam Brahmin dying intestate leaving h ki^ a ! a * 

Nair wife—Divided m^to i 7l il a * r b >; 

daughter is one.half of property si^? hare ° f 

Malayalam Brahmin Act (3 of 1106 ) S 

N U C (Trav-Co) 4119 (DB) 1X00,1 S> 15 * AIR 19 55 

TRAVANCORE MEDICAL PRAPTr 
TIONERS ACT (7 of 1119 ME) ' 
SECTION 22 

iT"bouncf to’register^ a^appllcaot ^who^holcU a*° UnC ^ 

other provisions of S. 22 See Un £ er tb& 

Art. 220. AIR 1954 WCo 201 " 0n ° f tndia » 

SECTION 23 

of IndiafArtf 22Q^AIR i l 954T^X:o S Soi? 0nSlitUtiott 

^nst'itud^^o^In^aT Art?2207 ^ X9&4 ^Tray-^a 

SECTION 31 

-S. 31—Scope of. 

*£SSiZss%an?& tea 0 for 

•KJSWttif the 

{tTs'r Ieg,S ' ry - AIB 1951 Trai.Co O 20? (2 a 0 O 25 P , P p, iC B a y 

SECTION 32 

went application 7 for^gStratto*’° ♦ 7 Sub *e- 

c“ 2 01. n,,itU,,#D ° f Art. , 22eT Amis™ 
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SECTION 38 

-Ss. 38 and 39—Offence under S. 39. 

What is indictable under S. 39 is not the confer¬ 
ring, granting or issuing degrees, diplomas, licences, 
etc., as such by unauthorised bodies or institutions 
but such bodies conferring, granting or issuing any 
degree, diploma, licence or certificate or other docu¬ 
ment which is identical with or is a colourable imita¬ 
tion of any degree, diploma, licence, certificate or 
other document granted by an institution authorised 
under S. 38. In the absence of proof that such autho¬ 
rised bodies or institutions exist and that such bodies 
or institutions confer degrees, diolomas etc., no ques¬ 
tion of any contravention of S. 39(1) can possibly 
arise, or be made out. I L R (1933) Trav-Co 315: 1953 
Cri L-J 1408 j A I R 1953 Trav Co 324 (326) (Pr 4) 
(DB). 

SECTION 39 

-S. 39—Offence under S. 39. SeeTravancore Medi¬ 
cal Practitioners Act (7 of 1119), S. 38. 1953 Cri L J 
1408 > AIR 1953 Trav-Co 324 (DB). 

TRAVANCORE MOTOR VEHICLES ACT 

(1 of 1117, M. E.) 

SECTION 54 

-Ss. 54 (4) and 60 (e)— Aggrieved person—Person 

making no representation — Right to apply for writ 
of mandamus—(Constitution of India, Art. 226(1)) — 
(Motor Vehicles Act (1939), Ss. 57(4) and 64(f)). 

A person who does not make a representation as 
required by S. 54(4) cannot be said to be a person 
aggrieved by the decision of Government in appeal 
against the order of the Transport Authority and is 
not entitled to apply for a writ of mandamus. 1952 
Ker L T 306 t A I R 1952 Trav-Co 443 (444) (Pt B) 

* Pf 10) ‘ SECTION 60 

_S. 60—Transport Authority publishing notifica¬ 
tion in Gazette—Notification to effect that no further 
applications would be entertained for permits for 
running buses along certain routes until otherwise 
notified — Thereafter A applying for route — Major 
portion of Application rejected by Transport Autho- 
rity-On appeal Government ordering issue of permit 
— Notification held was not statutory notification 
having force of law — Decision of Government held 
was not ultra vires — (Travancore Motor Vehicles 
Rules? R. 138) - (Motor Vehicles Act (1939), S. 04). 
1952 Ker L T 306 , A I R 1952 Trav-Co 443 (444) 

• $Pt A) (Pr 8). 

_Ss. 60 (e) and 54 (4)-Aggrieved person—Person 

making no representation-Right to apply for writ of 
mandamus — (Constitution of India, Art. 220(1)) 
(Motor Vehicles Act (1939), Ss. 54(4) and 04(f))- He 
is not entitled to apply for a writ of “animus. See 
Travancore Motor Vehicles Act (1 of 1117, M. E.), 
S. 54(4). AIR 1952 Trav-Co 443. 

SECTION 83 

__s 83 (1) (a) -Gist of offence — Disobedience of 

direction to stop vehicle—Absence of proof of police 
officer being in uniform-Offence, if committed 

S A £ X& SS; sS 

direction to stop was in um t° under S 83 (l)(a) 

sfastrffif.Kva. Kai “ »•> 

* 4Pr 5) (DB). 


TRAVANCORE MOTOR VEHICLE RULES 

(1952) 

See Motor Vehicle Rules (1952) (Kerala). 

TRAVANCORE NANJINAD VELLALA 
ACT (6 of 1101, M. E.) 

SECTION 17 

-S. 17—Scope. 

It cannot be said that S. 17 is intended to cover 
cases where the widow or widows co-exist with the 
mother of the deceased when the succession opens. 
When there are no dineal descendants the section 
entitles the widow to enjoy the whole of the intes¬ 
tate’s property until her death or re-marriage without 
any power of alienation. I L R (1952) Trav-Co 214 1 
AIR 1952 Trav-Co 355 (356) (Pr 3) (DB). 

SECTION 26 

-S. 26—Determined share of female member of 

tarwad—Succession. 

Section 26 clearly provides that the undivided share 
of every member of Nanjinad Vellala tarwad deter¬ 
mined as at the time of death of that member shall be 
treated as his separate property. In the instant case 
there being no child or any lineal descendants of her 
mother and her husband having remarried, the share 
devolved on her father. AIR 1951 Trav-Co 74 (75) 
(Pr 2) (DB). 

SECTION 30 

-Ss. 30 and 34 — Maintenance—Absolute right to 

partition conferred by S. 30 on members of tarwad 
does not debar them of the right to sue tor main¬ 
tenance under the pre-existing law : (1875) 12 Bom 
H C R 94, Not followed. 77 Mad L W 357 i (1905) 
1 Mad L J 68 : ILR (1964) 2 Mad 44. 

TRAVANCORE NAYAR ACT (1 of 1088 ME) 

SECTION 1 

——S. 1—Adverse possession—Mortgagee ‘-in posses¬ 
sion — Sale of equity of redemption to mortgagee 
without consent of all adult members or tarwara 
Under ^he Nair Act the written consent of all tne 
adult members of the tarwad is necessary for a sale 
of tarwad property even in case where it is su PP°v 
by consideration and tarwad necessity. See Limita¬ 
tion Act (1908), Art. 144. AIR 1955 N U C (Trav-Co) 

1914 (DB). 

-S. 1 -Karnavan -Alienation —Consideration — 

Barred debt-(Malabar law-Tarwad - Alienation 
K srn bvad)< 

Even if the debt was barred by limitation, it was 
competent for the karnavan before the Nair Act an 
for all adult members thereafter, to pay the cr ® dlt ® 
and relieve the family of its indebtedness. If the 
recovery of a debt becomes barred by the law of 
limitation, it does not mean that the debt is “ 

consideration for an agreement to pay andwdl aho 

L T g m :Tl B MM Tr.v-Co 401 (401) 
(Pt A) (Pr 3). SECXI0 N 13 

-_ Ss i3 , n d 17 — Scope - Nair male leaving 

S 10 (c)—Limitation Act (1908), Art. 44). 
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What the law enacts is that the shares would con¬ 
stitute the separate property of the heirs, or in olher 
words they take the property as tenants-in common. 
20 Trav L J 284 (FB), Bel. on. When the shares 
which the widow and children obtain in the property 
constitute the separate property of each of them 
then under S. 10(e) of the Nair Act (II of 1100) 
the mother is the legal guardian and the time to 
question the alienation effected by her as guardian 
of her minor children is that prescribed by Art. 44, 
Limitation Act. Krishnan Nair Sivasankaran Nair v. 
Sankaran Krishnan Namboodri. 1957 Ker L J 719 t 
1957 Ker L T 807 i 1LR (1957) Ker 798 : A I R 1958 
Ker 30 (30) (Pr 3) (FB). 

SECTION 17 

0 —Ss. 17,13—Scope—Nair male leaving separate 
property and no marumakkathayam heirs — (Travan- 
core Nair Act (2 of 1100), S. 10 (c))—(Limitation Act 
(1908), Art. 44). See Travaocove Nayar Act (1 of 
1088 ME), S. 13. AIR 1958 Ker 30 (FB). 

0 —S. 17—Gift by paternal uncle —Benefit to tarwad 
of donee — Presumption of Marumakkathayam law 
if applies —(Nair Act (2 of 1100), S. 44A)—Marumak¬ 
kathayam law —Gifts — Gifts by paternal uncle — 
Presumption of benefit to tarwad of donee)-(Evi¬ 
dence Act(1872), S. 114). AIR 1957 TravCo 77 (80) 
<Pt A) (Prs 13,14) (FB). 

—S. 17—Section Dot applicable — Transfer of Pro¬ 
perty Act applies—Gift in favour of more persons than 
one — Donees take as tenants in common — On con¬ 
struction of deed, held, that donees took as tenants-in- 
common unborn children sharing in gift — Effect. 
fe n l fer °* 1 Property Act (1882), Ss. 13,14, 45). AIR 
1953 TravCo 89 (89,90) (Prs 3, 4) (DB). 


SECTION 19 

-S. 19—T. P. Act (1882), S. 5-Partition. 

Where immovable property has been partitioned 
among co-sharers by metes and bounds there is a 

Y?J? s J«L\> Se0 Trai « f er of Property Act (1882), S 5. 
AIR 1959 Ker 235 (DB). 1 h 

[Overruled in AIR 1903 Ker 00 (FB).] 


SECTION 25 

■—S, 25—Applicability—Section applies only to sui 
against a tarwad and not to suits instituted by tl 

^vanfor an l on behalf of tarwad. 27 T L J 90 

I960 Kct L T T a 058° 48? ' ^ ° n ‘ 1960 Ker L J 866 

* SECTION 20 

?oIT^f*m a 6, ^" D u 1sol J ved ” deludes natural termin 
turn or marriage by death of party — (Words ar 

1088) 6 s "?tr 6 i q T ravancore Nayar Act (1 < 
1088 ), S, 4. AIR 1955 TravCo 235 (FB). 

12—Section 20 is not repugnant to S 1 

(1 1088 * S -^A* 


SECTION 31 

nnnp S 4?i'T ,I « plead , lD . g Karna van as such’ - Come 
kaMaTanifimnl^ 1 V S . DOt ne Pf sary t0 mention th 
(WCo)S09S " SUch * A 1R 1955 N « 

TRAVANCORE NAYAR ACT (2 of 1100 ME) 

SECTION 1 

-^e«nT.I»f^ ad "^ cq , uisItion made in name of la. 
after Nayars Act , ac( l uisiti °n ma 

41950) Tiav-Co U95. Marumakkathayam Law. IJ 

■S. 1—Applicability. 

IVol. 14.] Fn.D. 51. 


Thala Nayars are governed by the Nayar Act. AIR 
1953 TravCo 125, (120) (Pr 2). 

-S. 1-— Nair is bound to maintain his wife and 

children—Desertion by husband is a valid ground for 
award of separate maintenance— Obligation to main¬ 
tain is personal and so loDg as the wife and children 
have no right over separate and self, acquired pro¬ 
perties of husband during his life-time they cannot 
claim charge on those properties. 1950 T C L R 484. 

SECTION 2 

—S. 2 (7)—“In the absence of such male member’* 
—Meaning of — Temporary absence of Karnavan — 
Right senior female—“Karnavan”. 

The senior female member cannot take up Karna- 
vanship merely because the Karnavan of the tarwad 
is temporarily absent from the tarwad. 1957 Ker L T 
053 :1957 Ker L J 670. 


SECTION 4 

# — Ss. 4 and 8 (I) — Dissolution of marriage — 
‘Mutual consent evidenced by a registered instru¬ 
ment’, meaning of — Mutual consent and registered 
instrument manifesting this mutual consent are both 
conditions preceding effective dissolution of marriage 
— Subsequent marriage performed after alleged 
mutual consent but prior to execution and registra¬ 
tion of document evidencing mutual consent — Sub¬ 
sequent marriage held void. 

Held, that the dissolution of prior marriage was 
effected only afier the date the subsequent marriage 
took place. Thus the subsequent marriage having 
been performed during the continuance of the prior 
marriage, was void. Naogu Amma Devaki v Appl 
Parameswaram. 1905 Ker L T 760 j (1905) 1 Ker L R 
557 i HR (1965) 2 Ker 231 1 * 1965 Ker L J 874 : AIR 
1906 Ker 41 (41, 42) (Prs 1,2) (FB). 

• -Ss. 4, 26—“Dissolved”. 

The word ‘dissolved’ in S. 20 means not only disso¬ 
lution by act of parties or through Court of law but 
includes also a natural termination of the marriage 
by the death of the wife. Covindan Nair Neelak antan 
Nair v. Narayani Amma. ILR (1955) TravCo 147. 

L T 309 i AIR 1955 TravCo 235 (238 2401 
(Pt B) (Prs 14, 18) (FB). * 

SECTION 5 

■t 77 S * 5“ Hlodu Marriage Act (1955), Ss. 29 (2), 13 
and 30-Scope of S. 29 (2)-Saving of right of disso- 
1 c ut ’°V ,nder custom or special enactment such as 
S. 5,. Travancore Nayar Act - Effect - Still parties 
can invoke S 13 for dissolution of Hindu marriage. 

Re® 311 d (FB) arnag0 * tl955, ‘ S * 29 (2) * A 1 R 1991 

SECTION 7 

— S ’ under > Rr 35 10 3 9. 46 and 47 — 

Power of High Court-Dismissal of petition for dis¬ 
solution of marriage—Interference by High Court 

The powers of the High Court in hearing appeals 
under the Nair Act are very limited and iti^not 
open to the High Court to go behind the verdict and 

see whether there is sufficient evidence to justify the 
r95?K 1 e 9 r 6 £f 8 L 6 9 T 700 ' He ‘- On - 1958 


7 (2) (a) — Petition by wife for dissnliiMnn 
marriage — Compromise agreeing dissolution-Cr 

hntffTI l0 1 gra V, t ^solution on compromhe S 
husband denies allegation of cruelty and dwertioi 
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(Husband and wife-Dissolution of marriage). AIR 
1955 NUC (Trav-Co) 115S (DB). 

-S. 7 (3)—Rules under Rr. 46 and 47—Powers of 

High Court in appeal. 

The powers of the High Court in appeal against 
decisions in matrimonial causes under the Nair Act 
are limited. Section 7 (4), Travancore Nair Act, 
provides for an appeal to the High Court by an ag¬ 
grieved party from any decision of the District Mun- 
siff relating to dissolution or award or both; but this 
right is subject to rules, framed under the Act. 1953 
Ker L T TOO i ILR (1953) Trav-Co 994 : A I R 1954 
Tiav-Co 158 (159) (Pt A) (Pr 4) (DB). 

-S. 7 (8)—Finding of fact—No interference. 

The decision on the facts in respect of the grounds 
for dissolution is the decision of the delegates. The 
question whether the husband was guilty of habitual 
cruelty is a question of fact and the trial Court is 
bound to accept the finding returned by the delegates 
and it is not open to the High Court, to examine the 
evidence on this point afresh. 

Decisions on Indian Divorce Act, under which the 
appellate Court can go into questions of fact are 
irrelevant. 1953 Ker LT700:ILR (1953) Trav-Co 
994 : AIR 1954 Trav-Co 158 (159) (Pt B) (Pr 5) (DB). 

-S. 7 (6)—Rules of pleadings given in Civil P. C. 

apply to proceedings under Act — Points not pleaded 
in trial Court cannot be allowed to be pleaded in 
appellate Court. 1953 Ker L T 700 : I L R (1953) 
Trav-Co 994 i A I R 1954 Trav-Co 158 (159) (Pt C) 
(Pr 6) (DB). 

-S. 7 — Dissolution of marriage on ground of hus¬ 
band’s adultery and habitual cruelty — Adultery not 

E roved — Dissolution can be decreed on proof of 
abitual cruelty. 1953 Ker L T 700: ILR (1953) 
Trav-Co 994 : A I R 1954 Trav-Co 158 (159) (Pt D) 
(Pr 5) (DB). 

-S. 7 — Award of compensation—Interference by 

appellate Court. 

Trial Court ordering dissolution of marriage and 
awarding certain amount as compensation to wife — 
Trial Court believing evidence adduced by the wife 
regarding the position, means and circumstances of 
the parties — Appellate Court refused to interfere. 
1953 Ker L T 700 : ILR (1953) Trav-Co 994 : A I R 
1954 Trav-Co 158 (160) (Pt E) (Pr 7) (DB). 

——S. 7 (4)—Applicability—Sub-s. (4) applies only to 
decision relating to dissolution of marriage or award 
of compensation-Order refusing to re-open decision 
relating to dissolution of marriage does not come 
within ambit of sub-section. 1953 Ker L T 209 : AIR 
1953 Trav-Co 37 (38) (Pt A) (Pr 2) (DB). 


solution and the marriage is declared as dissolved the 
Court while determining the compensation to bl 
awarded to the wife should confine itself to the 
sideration of the position, means and circumstances of 
the parties and is not entitled to enquire into the 
Vi* ° r othevmse of the allegations in the pSifion 
£ er L T 782 i ILR (1951) Trav-Co 394 ■AIR 
1952 Trav-Co 558 (558) (Pr 4) (DB). * * A1R 

SECTION 8 

® 8 s * 8 U), 4—Dissolution of marriage—'Mutual 

consent evidenced by a registered instrument”, 
meaning of - Mutual consent and registered instru¬ 
ment manifesting this mutual consent are both con¬ 
ditions preceding effective dissolution of marriage - 
Subsequent marriage performed after alleged mutual 
consent but prior to execution and registration of 
document evidencing mutual consent- Subsequent 

SR eV s oid 4. 

AI^l^ L L e?W KCT 231 = 1965 K » L] 8741 

—Ss. 8, 7 (6)—Rules under —Rule 18—Order refus¬ 
ing to set aside ex parte order dissolving marriage— 
Appeal under provisions of Civil P. C. — Maintain¬ 
ability:-(Civil P. C, (1908), Ss. 4(1) and 141 and 
O. 43, R. 1 (d). No special provision is made in the 
Nair Act for appeal. See Travancore Nair Act (1100). 
S. 7 (6). AIR 1953 Trav-Co 37 (DB). 


SECTION 10 

-S. 10 (2) — Hindu Minority and Guardianship 

Act (1950), S. 0 (a) — Nayar Hindus of Travancore — 
Father’s application for guardianship and custody of 
children from their mother — Subsequent divorce 
between parents—Law applicable—Travancore Nayar 
Act could not apply — Application to be decided on 
merits. 1960 Ker L T 1227 : 1961 Ker L J 29 j A IR 
1961 Ker 154(154) (Pt A) (Pr 3). 

—— S. 10—Constitution of India, Arts. 240 (2), 254 — 
Existing laws on matters in concurrent list — Power 
of Parliament to repeal or amend not restricted. 1960 
Ker L T 1227 :1961 Ker L J 29 : AIR 1961 Ker 154 
(154,155) (Pt B) (Pr 4). 

#-S. 10 (c)—Property left by Nair male. 

When shares which the widow and children obtain 
in the property constitute the separate property of 
each of them, then under S. 10 (c) the mother is the 
legal guardian, and the time to question the alienation 
effected by her as guardian of her minor children 
is that prescribed by Art. 44, Limitation Act. See 
Travancore Nayar Act (1 of 1088), S. 13. AIR 1958 
Ker 30 (FB). 


--Ss. 7 (6) and 8—Rules under — R, 18—Order re¬ 
fusing to set aside ex parte order dissolving marriage 
—Appeal under provisions of Civil P. C.—Maintaina¬ 
bility. 

The sub-s. (0) of S. 7 of the Nair Act and R. 18 
read along with S. 141 of the Civil P. C., do not 
make an order refusing to set aside an order passed 
ex parte dissolving a marriage appealable. 1953 Ker 
L T 209 i A I R 1953 Trav-Co 37 (39) (Pt B) (Pr 5) 
(DB). 

-S. 7 (3) (a) — Provision is mandatory — Court is 

bound to award compensation even wife does not 
appear and contest petition. 1953 Ker L T 209 i AIR 
1953 Trav-Co 37 (40) (Pt D) (Pr 10) (DB). 

-S. 7 — Dissolution of marriage by agreement — 

Matters to be taken into consideration in awarding 
compensation. 

Where on an application for dissolution of marriage 
on ground of wife’s legal cruelty (wilful desertion) 
the wife denies the allegations but agrees to the dis- 


-S. 10 (1), Proviso— Marumakkathayam Tarwad— 

Partition—Father executing partition deed for minora 
—Validity—(Hindu Law—Partition)—(Malabar Law 
—Tarwad—Partition). 

The participation of the father of the minor mem¬ 
bers of a tarwad as their father and guardian in the 
execution of a.partition.deed executed by all the adult 
members of tne tarwad does not render that parti¬ 
tion invalid. 33 Trav LJ 71, Appr,; AIR 1951 Trav-Co 
118 iFB) and ILR (1955) Trav-Co 680, Disting. 1957 
Ker L T 176 i ILR (1957) Kerala 298: 1957 Ker L J 
177 : AIR 1957 Kerala 69 (72) (Pt A) (Pr 5) (DB). 

-S. 10—Who are competent to act as guardians of 

minor — Guardianship of married girl will be with 
husband—In case of others, it is with father except 
in cases coming under S. 10 (2). AIR 1955 NUC 
(Trav-Co) 2202 (DB). 

SECTION 11 

-S. 11—Transfer of Property Act (1882), S. 0 (a)— 

Deed of divorce by father and mother-Provision tot 
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ion’s maintenance — Son not entitled to claim share 
in father’s property—Father dying intestate — Extin. 
guishment of son’s right. See T. P. Act (1882), S. 0 
(a). AIR 1952 Trav-Co 351 (DB). 

SECTION 12 

9 —Si. 12,26—Section 20 is not repugnant to S. 12. 
Govindao Nair Neeiankantan Nair v. Narayani Amma, 
(1955) KerLT 309: ILR (1955) T C 1467 « AIR 
1955 Tray.Co 235 (239) (Pt C) (Pr 15) (FB). 

SECTION 18 

*— S. 18—Tarwad—Partition— Interest ofimembers 
—Alienation before partition — Right of divided 
member to set aside. 

After tarwad or thavazi becomes divided, a divided 
member cannot maintain a suit on behalf of the 
tarwad or thavazi as such to set aside and alienation 
effected before the division. 1958 Ker L T 890 : 
1958 Ker LJ 916. 

—18—Scope — Divided Thavazhi — Property of 
deceased member — Mesne profits — Liability of 
Karnayan. 

In a suit for possession and mesne profits of pro¬ 
perties of a deceased member of a'thavazhi, whatever 
may be the position so far as an undivided thavazhi 
is concerned, there is no scope for imposing liability 
for mesne profits on the erstwhile Karnavan of a 
disintegrated thavazhi. 1957 Ker L T*62 i 1957 Ker 
L J 202. 

SECTION 21 

■—S. 21 (1)—Malayalam Brahmin dying intestate 
leaving daughter by Nair wife-Divided members of 
Ulom living—Share of daughter is one-half of pro- 
See Malayalam Brahmin Act (3 of 1100 M. E.), 
S. 15. AIR 1955 NUC (Trav.Co) 4119 (DB). 

SECTION 22 

——S. 22-Gift by husband to wife — Provision that 
she could dispose of property as she pleased — Chil¬ 
dren do not get any interest in property. 1963 Ker LJ 

by . busbaod in favour of wife for her 
and children s maintenance- Effect — They take as 
tenants-in*common. 

K-® ty s ? and ha j e * ecuted a gift deed In 
oC! i IJ” 6 - 0 provide for maintenance expense 

^ lfe L but also her subsisting children, 
though technically the document stands in the name 

?h«£rT fe * The wife and her children will not take 

?959 ed Ke°“L T 9 l 5 0 9 02 Ker " ' 9? ° ‘ 1959 K « L * ^ 

StTed fo 2 Jfe by r huibaDd. ,b “ rn ChiIdrfl “ pr0per,y 
faSj™I s ac S“ired by the wife from the 

1957 L J 708 ' 

p.^Gif7K u 'r,r^ 

““ - Cbild '“'* right to 

neHSfc lt M ^necessary that the gift of a pro¬ 
of the y ChiM h rSn bai i d t0 the w J fe is t0 be in the name 

nameonhe X trZu ifit sta ,5 ds in ,he 

the same unless a contrary Intention was e*p,5.ed 


in the instrument of gift. 1947 T L J 420, Foil. 32 
T L J 005, Dissent from. AIR 1952 Trav-Co 141 
(Pt:B)(Pr 7) (DB). 

-Ss. 22 and 41—Act 1 of 1088—S, 17—Construc¬ 
tion and scope—Scope and effect of—Makhathayam 
or Putravakasam property — Bequest or gift by hus¬ 
band or father to wife (or widow) or children — 
Nature of estate or interest — Tarwad property or 
individual partible property—Gift in name of wife 
only or one or some of the children only — Presump* 
tion as to. 

The presumption, in the absence of any indication 
to the contrary, was, therefore, that the property 
gifted was taken by the donee and her children as 
their impartible sub-tarwad property. Marumakkatta- 
yam Law never recognised partibility in respect of 
such property. 32 T L J 065 ; 57 T L R 913 : (1948) 
T L R 447, Diss. 1950 Ker L T 396 i 1950 T C L R 
449 i AIR 1951 Trav-Co 83 ( 86 ) (Prs 14,16) (DB). 

SECTION 23 

-S. 23 —Scope aod applicability indicated. AIR 

1955 NUC (Trav-Co) 2202 (DB). 

SECTION 25 

-Ss. 25 and 26 — Exchanged taward immovable 

property for convenience of enjoyment is invalid — 
Word ‘sale’ in S. 25-Meaning - Bight of alienee — 
Alienee before being ousted entitled to get back his 
property - Contract Act (1872), Ss. 64 and 65- 

” Transfer of Property Act (1882), Ss. 54.55,118 
and 12 U. 

An exchange of tarwad immovable property for the 
property of another is within the mischief of S 25 of 
the Travancore Nayar Act, the word ‘sale’therein 
having been used in a generic sense to mean an out¬ 
right alienation, such qd exchange cannot therefore 
be made by a karnavan unless it is supported bv 
adequate tarwad necessity. 7 

A mere convenience of enjoyment cannot be a 

iTSid. I n 982 K L “yfeMon 1 " SU ° h ‘ PUrp0Sa 

KBKarrL 1 ! 3 v 5 ? 22 ' Rei - ° d - a 1 

- Ss. 25, 26, 27 — Marumakkathayam Law — 
Aarwad—Alienation — Legal necessity-Sale of tar 

^n1h* Pr -° PCrty iS or ac 9 u,r ing mortgage rights in 

Sv hC M m “r 0 V f b j property not on e for legal neces- 
n*™ ¥ BD lnV\ “Jvantage, what is - Evidence Act 
(1872), Ss. 101 to 104 — Alienation of Tarwad nro- 
perty— Burden of proof of legal necessity. P 

An alienation of immovable properties of a tarwad 

by competent persons for the purpose of acSc 

tton r i, P to?b rh “ T 1 be J upheld oal }’ ^ such acquisi. 
tion is to the manifest advantage of the tarwad Th* 

acquisition contemplated by the 

San? 01 i T ovabIfl p4X'.ud oot of some 
0 . 8 . h p ts .°9fy “ s . ucb Properties. Acquisition of mort- 
gage rights in immovable property bv sale of tarwad 
W;therefore, does 

sity binding on the tarwad. Tarwad necessity has to 
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tarwad, cannot be a necessity of the tarwad to ali¬ 
enate ary of its properties. 1961 Ker L J 1226 i 1961 
Kir L T 1018. 

-S. 25— Sale deed executed by two membersof Sub- 

Tarwad-Not question for 18 years — Cannot be im. 
peached by a stranger. (1961) 1 Ker L R 433. 


—-S. 25—Tarwad -Managing member — Alienation 
— Essential requirement — Alienation by sole major 
member-No presumption of necessity _ Alienation 
for acquiring fresh acquisitions — When can be 
upheld. 


Under S. 25 for an alienation by the karnavan 
or managing member of a tarward to be valid three 
requirements are essential (1) consideration, (2) 
tarward necessity and (3) the written consent of all 
the major members of the tarward. The lack of any 
one of these conditions will necessarily make the 
transaction void, ineffective and not binding on the 
tarwad. 1953 K L T 452, Foil. 1961 Ker L T 626. 


——S. 25—Tarwad — Decree against Karnavan in his 
individual capacity—Execution against larwad or its 
properties. It cannot be stated that any decree 
obtained against the sub-tarwad karnavan in his 
individual capacity was as karnavan. A decree 
obtained in contravention of the provisions of S. 31 
of the Act is null and void, so far as that tarwad and 
its properties are concerned. See Travancore Nayar 
Act (2 of 1100), S. 31. AIR 1958 Ker 98 (DB). 


-S. 25— Sale of tarwad property — Consideration 

and necessity—Burden of proof—Duty of vendee. 

In the case of sales of tarwad property, when con¬ 
sideration for the sale transaction was found, tarwad 
necessity for the same cannot be presumed. Vendees 
are bound to prove consideration as well as necessity 
1957 Ker L J 617 :1957 Ker L T 577. y * 


—Ss. 25, 26,-28 and 44 (c) — Karnavan, alienation 
by, for consideration — Necessity is not presumed, in 
case of alienation after the Act — It is a matter of 
proof. 1954 Ker L T 171 1 AIR 1954 Trav-Co 401 
(402) (Pt B) (Pr 5). 

-S. 25—Alienation of tarwad property—Presump. 

tion of necessity. When the alienation is for consi¬ 
deration and with the written consent of all the 
adult members of the tarwad a presumption of neces¬ 
sity will arise. See Malabar Law—Marumakkathayam 
—Tarwad—Alienation of Tarwad property—Presump¬ 
tion of Necessity. AIR 1953 Trav-Co 542 (DB). 


SECTION 26 

-Ss. 26 and 25 — Exchange of tarwad immovable 

property for convenience of enjoyment is invalid— 
Word “sale” in S. 25 — Meaning—Right of alienee— 
Alienee before being ousted entitled to get back his 
property — See Travancore Nayar Act (1100 ME), 
S. 25. (1963) 1 Ker L R 480. 

—Ss. 26, 25, 27 — Tarwad — Alienation — Legal 
necessity — Sale of tarwad property for acquiring 
mortgage rights in another immovable property is 
not one for legal necessity — Manifest advantage, 
what is — See Marumakkathayam Law — Tarwad. 
1962 Ker L T 804. 

—S. 26 — Karnavan, alienation by, for considera¬ 
tion — Necessity is not presumed, in case of aliena¬ 
tion after the Act — It is a matter of proof. See 
Travancore Nair Act (2 of 1088), S. 25. AIR 1954 
Trav-Co 401. 

SECTION 27 

-S. 27 — Tarwad — Alienation—Legal necessity— 

Sale of tarwad property for acquiring mortgage rights 
in another immovable property is not one for legal 
nece c sity—Manifest advantage, what is — See Maru¬ 
makkathayam Law — Tarwad. 1962 Ker L T 804. 


SECTION 28 

.. ". Kar . na van, alienation by, for consider!. 

Necessity is not presumed in case of alienation 
after the Act - It is a matter of proof, T? 

TravTo 401. A * (2 ° f 1088) ’ S ‘ 25 ‘ A I ■ wS 

SECTION 31 

SvITi; 31 f T C - p : Cod « (1908), s. 47, O. 34, B. 1 ^ 
Hypothecation of tarwad properry — Subseauent 

enfnrpft 11 Pr ® perty allotted to a sub-tarwad—Su^to 

enforce mortgage — Sub-tarwad not impleaded as 
par ! y r Decree not binding on members of sub-tar! 
wad-Karnavathi of sub-tarwad joined as subsequent 

J5v“ m n? n ?- r an l d “ ot m her representative capa. 

piicib?e b,CC n by her ~ S * 47, C * P< Code not “P* 

He!d, that the karnavathi of the sub-tarwad was 
party to the suit only as a subsequent encumbrancer 
and not as representative of her sub-tarwad and the 
objections by her could not be regarded as objections 
on behalf of the sub-tarwad and as such: they were 
not within the purview of S. 47, C. P. Code. Krishna 
p iHai Balakrishna Pillai v. Lakshmi Amma Couri- 

1965 Ker L T 835 1 1965 Ker LJ 

i h R ( 1965) 2 Ker 29 2 s (1965) 2 Ker L R 97 1 
AIR 1966 Ker 18 (19) (Prs 8, 9, 10) (FB). 

-S. 31 — Decree in contravention of it binds tar- 
wad—Attachment in execution of such decree void— 
Claim petition filed by member rejected — Failure to 
bring suit under O. 21, R. 63 within time-No bar to 
fresh suit later on. See C. P. Code (1908), 0.21 
R. 63. AIR 1960 Ker 332. 


—S. 31—Suit against tarwad — Karnavan need not 
be impleaded as such. 

It was not necessary under S. 31 that in the party 
array the Karnavan must be descri )ed as such. It is 
enough if the decree discloses that it is against the 
tarwad with necessary parties on record. There 
must be sufficient indication to show that the decree 
claimed is against the tarwad. AIR 1954 Trav-Co 
487, Rel. on, 1959 Ker L T 984 i 1959 Ker L R 
917 i 1959 Ker LJ 1095. 

;—;S. 31—Tarwad—Decree against Karnavan in his 
individual capacity — Execution against tarwad or 
its properties — (Travancore Nayar Act (I of 1088), 
S. 25.) 

A decree obtained against a member or members of 
a Nayar Tarwad in contravention of the provisions 
of S. 31 of the Act (II of 1100) is null and void, so 
far as that Tarwad and its properties are concerned. 
If, in execution of such a void decree purported to 
have been obtained against the tarwad properties be¬ 
longing to the same are sold, then the Court sale will 
also be null and void. AIR 1954 Trav-Co 60 (FB), 
Rel on. 1957 Ker L J 1008 : AIR 1958 Ker 98 (102) 
(Pr 25) (DB). 

-S. 31—Decree not obtained according to S. 31 — 

Validity — Stranger to tarwad accepting validity of 
decree and undertaking to pay decree debt cannot 
challenge validity of decree. AIR 1955 NUC 
(Tray Co) 5995. 

——S. 31 — Hypothecation bond executed by com¬ 
mon Karnavan of undivided tarwad — Subsequent 
partition—Suit by creditor without impleading Kar¬ 
navan and senior Anandaravan of divided branch of 
tarwad—Decree is binding on all other branches not 
represented by their Karnavans and senior Ananda* 
ravans. AIR 1955 NUC (Trav-Co) 3473 (DB). 
[Overruled in AIR 1960 Ker 18 PS]. 

-S. 31 — Decree against menVbey; of tarwad — 

Anandaravan was not impleaded—Efc^ree is not bind¬ 
ing on tarwad — Sale of tarwad property — Right ot 
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tarwad in property Is not affected, AIR 1955 
NUC (Trav-Co) 1604 (DB). 

• —S. 31—Applicability—Suit instituted by or on 
behalf of tarwad. 

The language of the section does not admit of a 
construction so as to extend its operation to proceed¬ 
ings started on behalf of the tarwad. 

Starting proceedings in Courts for enforcing claims 
of the tarwad is a part of the management and no 
restraint has been placed upon the kamavan in the 
matter of initiating actions. This consideration also 
corroborates the conclusion that the scope of the 
operation of S. 3L is confined to the case where the 
tarwad is arrayed as a defendant or as a party pro¬ 
ceeded against. 1951 Ker L T 144 : AIR 1951 Trav- 
Co 225. Overruled. Govinda v. Narayanan. 1954 
Ker L T 620 «I L R (1954) Trav-Co 737 : AIR 1954 
Trav-Co 487 (491) (Pt B) (Pr 12) (FB). 

• -S, 31—Suit by Karoavan on behalf of tarwad— 

Decree in favour of tarwad—Appeal—Kamavan not 
described as such —Effect. 

To regard the decree of a lower Court In favour of 
the karoavan or other member on behalf of the tar- 
wad otherwise than as a stage in the whole litigation 
and as creating a right in favour of the tarwad im- 
mediately, of which it could be deprived only in an 
appeal to which it is made a respondent in the 
manner provided by S. 31, would be fraught with 
very serious consequences which could not have 
been contemplated by the Legislature. The compe- 
tency of the plaintiff to represent his cause con¬ 
tinues and should continue in all the various stages 
litigation. Govinda v. Narayanan. 1954 Ker 

o T .S° : I LR (l954 ) T «v.Co 737 i A I R 1954 Trav- 
Co 487 (491, 492) (Pt C) (Prs 13, 14) (FB). 

• —S. 31—Decree in contravention of S. 31—rTra- 

wcore Limitation Act (VI of U00), Arts. 9 (a), 130] 
(Limitation Act (1908), Art*. 12, 142]. J 

A decree obtained against a member or members of 
a Nayar tarwad in contravention of the provisions in 

L 3 A?k l H Naya 5 Act J IJ[ of ll00 > is null and void so 
104 Q t Properties are concerned. 

KamJlh- a R 14 (F S ): 24 Trav L J 734, Overruled. 
T 7 nfl Ti Gangadharan Pillai. 1953 Ker L 

8801 AIRl9 54 Trav- 
Co 00 (05, 60) (Pt A) (Pis 26 to 29) (FB). 

SECTION 34 

•—S. 34 (2)—Scope—Consent not obtained—Suit— 
If baned-Civil P. C. (1908), O. 33, R. 1 . 

f he consent prescribed in the section 
m ™ d f e out . the course of the suit-Non-procure- 
ment of such consent before the institution of the 

taken t0 debar a suit for partition 
caUon fnp ? 158 : 28TravLj821, 

f SU ° paup l r by 8 porson wto 

olatnf?? f? of ? eai ] s t0 *? ay the Court-fee on the 
plaint cannot be refused on the ground that consent 

Ker 6 ? U i lr foM y has not been obtaioed. I960 

1247^ J 253 ‘ (1960) 2 Ker L R ™ «I960 Ker L T 

t0 37 T® C °P 6 -Jurisdiction of Civil Court 
to entertain partition suit-If affected. 

j R is . from a reading of Ss. 34 to 37 that thev 
enteSlfn 63 W !! h t the jurisdiction of the Civil Court to 

of a Nava? P n l o f by ? ne or more 

»n There 13 nothing in those sections 

eitW W J hat jurisdiction in that matte?”? 

Sftisw! isas 

SSS.r-.pa 

uur oe said that it is a decree passed without any 


Jurisdiction and that the decree and all other pro¬ 
ceedings in the suit are void ab initio. 1957 Ker L J 
1200 « 1958 Ker L T 211 1 A I R 1958 Ker 158 (160) 
(Pt B) (Pr 5) (DB). 

-Ss. 34 and 30 — Partition of tarwad — Property 

allotted to Groups — Members of individual Groups 
do not take inter se as tenants*in* common. 

Under Ss. 34 and 30 of the Nair Act a female 
descendant and her children can claim partition of 
their share of the tarwad properties with the consent 
of the female ascendant. AIR 1953 TravCo 436 
(436) (Pr 2) (DB). 

SECTION 35 

•Ss. 35, 36 and 37, 34 — Sections whether deal 


with jurisdiction of Civil Court to entertain partition 
suit — (Civil P. C. (1908), S. 9)-Sections. 34 to 37 do 
not deal with the jurisdiction of the Civil Courts to 
entertain a suit for partition. See Travancore Nayar 
Act (2 of 1100 ME) S.34. AIR 1958 Ker 158 
(DB). 

—S. 35—Applicability. 

Section 35 has no application to a case in which 

there are more than one adult member in the tarwad 

at the time of the partition. The section applies only 

to a tarwad consisting of one adult member and 

?'??«• 1937 K « L T 170 . I L B (1957) Ker 298 : 

,P 7wn L J 177 : A I B 1957 Ker 69 (73) (Pt B) 
irr /) [Uaf 9 

SECTION 36 

S. 36—Applicability to voluntary partition. 

Section 30 applies only to compulsory partitions 
Jo voiunfai^y partition. 1957 Ker L T 170: 
{*i R ( 19 57) Ker 298 j 1957 Ker LJ 177 : A I R 
1957 Ker 69 (73) (Pt C) (Pr 8) (DB). 

——S. 36—Partition of tarwad — Property allotted to 
Croups — Members of Individual Groups do not take 
* nt f* se as , tenants in common. See Travancore Nair 
Act (2 of 1100), S. 34. AIR 1953 Trav-Co 436 (DB). 

SECTION 37 

rr~ S *, 3 7.“ ? ,gbt of senior anandiravan of collateral 
thavazh 1 to demand outright partition of tarwad - 
Right ceases on his death and goes to neat senior 

!r- H «S wid <r a ? d chiId “* do not suo- 
**® d .!° 1116 r,gbt - Suit for partition by senior 

SSf!lSf " Dealb Plaintiff - His wife and 
a 22J?.3)? n0t cont,nue su ‘t “ (Civil P. C. (1908), 

raven* by S - 37 »■> the senior anandi- 

ravan ot a collateral thavazhi to claim an outright 

partition °f property over which the tarwad has 

rtX ™°f dls 5° sal . ? n behalf of that thavazhi is a 

Sr » ! ri J- d 0n hlm by Virtue of his status as the 

W SStfSTSl.Sf whfch "wUl 

Cn02 e ( O 403 h ) S (P^I, a 3 n , d (°D^ ren - A 1 “ 1952 T ' a - 

SECTION 39 

• —S. 39-Tarwad — Partition — Share taken 
female member — Nature of property — Does nn? 
character of tarwad property - Remains h« 

(MatriV “v'ZT eV “ °“ bi " h 0f d *“ 3ht « «• & 

In (l XlVs9 1 'Jht S i ea0D ‘ a J ' di sseml n g) 

declaret'"X^af 

andTemabt 'and thisls tuhouf^"' ' S ali ° nabl8 

condition or limitation Tn ut 3 y rese , r vation, 
to the'heirs on d “““*wS 
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The property obtained by a Nair female towards 
her share under an outright partition in her tarwad, 
therefore does not any loDger retain the character of 
tarwad property, and even on the birth of a daughter 
to her, it does not cease to be her separate property 
or become the property of her tavazhi so as to destroy 
her absolute powers of disposal in respect of that 

?Si y, n 954 K ? r , LT 802 : AIR 1955 Trav-Co 
5 d (FB), Dissented from. 

M. S. Menon, C. J. (Contra) : — Property has often 
been the vehicle of dormant rights and liabilities, 
apart from consent or contract; and there is nothing 
incongruous in saying that the property that a female 
member obtains in tarwad partition becomes her 
tavazhi property on her becoming a mother. Two 
ihmgi coalesce to produce the result; the antecedents 
Ot the property and the arrival of the child. Kalliyani 
.Amma Bhavani Amma v. Narayani Amma Madhavi 
1963 Ker L J 755 : 1903 Ker L T 859 :1 L R 
(1963) 2 Ker 377 : (1963) 2 Ker L R 181 : A I R 1963 

(FB) 358 (36 ° t0 385) (P ” 3 ’ 6 ’ ll ’ 13 ' 15, 17, 19, 24) 
fOverruled in A I R 1908 Ker 82 (FB).] 

®-S. 39—Suit for partition of tarwad — Written 

statement by member claiming share — Severance of 
status, if effected—(Malabar Law—Partition-Seve¬ 
rance of status). 

A claim in a written statement by a member of a 
Marumakkathayam community to whom the right to 
compulsory partition of his share in the family pro¬ 
perty has been extended by legislation, would' elfect 
a severance of status for him from the rest of the 
family. Lekshmikutty Amma v. Madhavan Pillai, 
1957 Ker L J 1119: 1957 Ker L T 1196 > ILR (1958) 
Ker 11 A I R 1958 Ker 111 (118) (Pt B) (Pr 16) 
(FB). 

-S. 39—Disruption of joint status. 

Disruption of the joint status tantamounts to parti¬ 
tion within the meaning of S. 39. 1954 Ker L T 934: 

I L R (1954) Trav-Co 233 : A I R 1954 Trav-Co 433 
(435) (Pt B) (Pr 7) (DB). 

SECTION 40 

-S. 40—Acquisition or accretions to joint property 

by manager — Nucleus — Sufficiency of — Nature of 
property acquired—Burden of proof — Allowance of 
compensation to Manager. See Marumakkathayam 
Law-Joint family. 1962 Ker L T 99. 

[Overruled in A I R 1963 Ker 354.] 

-S. 40—Marumakkathayam Law—Joint family — 

Acquisition or accretions to joint property by manager 
—Nucleus — Sufficiency of — Nature of property 
acquired—Burden of proof — Allowance of compen¬ 
sation to manager — Travancore Ezhava Act (3 of 
1100), S. 19, Expl. 1. 

Presumption in regard to acquisitions of a managing 
member of a tarwad is that they enure to the tarwad ; 
but under the Marumakkathayam Law reasonable 
compensation has to be allowed to the manager for his 
diligence, skill and labour in making such acquisition. 

A I R 1947 PC 189 : (1954) 1 Mad L J 030 : 1954 
S C J 408 : A I R 1954 S C 379 ; A I R 1901 S C 1208, 
Applied. 1962 Ker L T 99 i 1962 Ker L J 943 :1 L R 
(1962) 2 Ker 149, 

[Overruled in A I R 1903 Ker 354.] 

-S. 40 — Manager’s right to additional one-fourth 

share—Condition for accrual of right. 

Section 40 confers on the person in management of 
the tarwad the right to get one-fourlh of properties 
acquired during his management only if the acquisi¬ 
tion was made by him with the help or aid of the 
income from the tarwad property and not when the 
properties were acquired by him with the help of the 


TRAVANCORE NAYAR ACT (1100 ME), S. 39 


sale proceeds or of the funds raised by hypothecating 
paging tarwad property itself. If acquisitioS 
is of the second type it would not be a case of acqui- 
sltion with the help or aid of income of tarwad 
property which is the condition prescribed by the 
section for enlitling him to get one-fourth of the 

l C T U 7fio d p , r gS r &* P i ?J& 958) Ker 889 * 1958 Ker 
(P^A) (Pr 2) (DBK J ! AIR 1939 KM 116 (ll7) 

—S 40 - Civil P. C. (1908), S. 97 and O. 0, R. 2 - 
Miit for partition of tarwad properties - Manager 
claiming acquired properties as self-acquisitions-No 
claim made for higher share under S. 40, Travancore 
Nair Act even in second appeal against preliminary 
decree Right of manager to claim such share at final 
partition-He wUl be precluded by S. 97 of the Civil 
r. L., from claiming the one-fourth share at the time 

QVil ^ C ‘ (19t)3) ' S ' 97 ’ AIR 

— S. 40—Partition, suit to set aside—Non inclusion 
of properties acquired by karnavan - Effect. It is no 
ground for setting aside the partition if no prejudice 
is caused by the non-inclusion of the items of pro¬ 
perties in the partition deed. See Malabar Law- 
Tarwad. AIR 1955 N U C (Trav-Co) 5070 (DB). 

® ■—5. 40 — Trees planted by a Karnavan in the 
ordinary course of husbandry cannot be treated as 
acquisitions falling under S. 40. AIR 1951 Trav-Co 
98 (100) (Pt B) (Pr 8) (FB). 

SECTION 41 

“■—S. 41 — Gift by father and his brother — Recital 
that property owned by them are given out of love 
and affection — There is no contrary intention con¬ 
templated by section — Presumption in section will 
apply even if it is gift by father along with his 
brother. 1959 Ker L T 1200 i 1959 Ker L J 1331. 

-S. 41—Sale deed executed in favour of sister and 

brother — Sister minor and not mentioned as party 
to document — Recital to effect that properties have 
to be enjoyed in their right of minagement—Recitals 
do not amount to expression of contrary intention 
within section. 1959 Ker L T 1200 11959 Ker L J 
1331. 

-S. 41—Acquisitions made by Marumakkathayee 

woman — Character of—Presumption. 

Formerly, it was held that under Marumakkalha- 
yam Law, the acquisitions of a woman, in the absence 
of the evidence to the contrary, were to be presumed 
to have been made out of funds supplied by her hus¬ 
band for the benefit of his wife and children. But it 
cannot be held that this presumption was intended to 
govern for all times acquisitions made by Marumak¬ 
kathayam ladies. And this presumption cannot hold 
good in respect of acquisitions made after the custo¬ 
mary law itself has been very much modified by 
statutes. In respect of such acquisitions the normal 
presumption under common law must prevail, owner¬ 
ship being determined in accordance with the ap¬ 
parent tenor of the title deed. Thus, the presump¬ 
tion recognised in the earlier decisions no longer 
holds good and cases of this nature have to be decid¬ 
ed on the evidence adduced, without the aid of this 
presumption. ILR(1950) T C 1195, Foil, 1957 Ker 
L J 708 « 1957 Ker L T 765 i ILR (1957) Kerala 678. 

0 —S. 41—Presumption (Govinda Pillai and Joseph 
Vithayathil, JJ., in the order of reference). Under. 
S. 41 the descendants in the female line of the donees 
or devisees start with a presumption that the pro¬ 
perties are tarwad properties unless there is evidence 
to the contrary. Kamakshi Amma v. Gangapahran 
Pillai. 1953 Ker LT 706 i ILR (1953) Trav-Co 880 : 

A IR 1954 Trav-Co 60 (62) (Pt B) (Prs 9,10) (FB). 
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_S. 41 — Acquisitions to made by female during 

coverture—Presumption, 

The presumption, in the case of Marumakathayees, 
was that acquisitions made by a female during cover¬ 
ture were with funds advanced by the husband for 
the benefit of herself and her children. AIR 1952 
Trav-Co 141 (142) (Pt A) (Pr 5) (DB). 

-S. 41 — Property gifted by father before Regu¬ 
lation (1 of 1088)—Nature of property. 

In the absence of evidence to the contrary property 
acquired by gift from the father before Regulation I 
(1) of 1088 came into force has to be treated by Courts 
as the tarvvad property of the donee and of their 
thavazhy. The properties gifted were sub-tarwad 
properties liable for division. AIR 1951 Trav-Co 83 
(86) (Prs 14,10) (DB). 


The Newspaper Act is wider in scope as it hits not 
only cases contemplated by the Penal Code but also 
other cases which are “likely” or may have a 1 ten¬ 
dency” directly or indirectly to excite disaffection. 
See Press (Emergency Powers) Act (19311, S. 4 (1). 
51 Cri L J 1536 » AIR 1950 Trav-Co 83 (FB). 

• —S. 5 (i)—P ress (Emergency Powers) Act (1931), 
S. 4 (1) [(d)-Incitement to people to rebellion, if 
necessary to bring publication within section—Penal 
Code (I860),S. 124-A—Travancore Penal Codecs. 117. 
It would come within the mischief of the section if it 
is proved that the publication tends to or is likely to 
create feelings of disaffection, hatred, or contempt 
towards Government and not necessarily to incite 
people to rebellion. See Press (Emergency Powers) 
Act (1931), S. 4 (L) (d). 51 Cri L J 1536 i AIR 1950 
Trav-Co 83 (FB). 


SECTION 44 

-Ss. 44 and 10 — SaviDg of customary usages in— 

Pertain to matters not specifically dealt with ia Act- 
Mother incompetent to deal with properties of minor 
sons. (1964) 2 Ker L R 162 : 1905 Ker L J 265: 1964 
Ker L T 952. 

—S. 44 (a) — Act applicable to Thala Nairs — Cus¬ 
tom in derogition of provisions of Act—S. 44 (a) 
precluded from setting it up. 16 T L J 583 and 
A I R 1953 T C 125, Foil. (1960) 1 Ker L R 123 i 
1960 Ker L T 579, 

-S. 44 (c) — Karnavan, alienation by, for conside¬ 
ration — Necessity is not presumed, in case of aliena- 
tiontion after the Act — It is a matter of proof. See 
Travancore Nair Act (2 of 1088), S.25. A I R 1954 
Trav-Co 401. 

“—S. 44—Evidence Act (1872), S. 112—During con¬ 
tinuance of valid marriage. 

The children born during the period would be the 
children of the husband only and not of his younger 
brother also even though they may have conducted 
themselves as husband and wife. See Evidence Act 
(1872), S. 112. a I R 1953 Trav-Co 470 (DB). 


SECTION 44A 

• —S. 44-A — Gift by paternal uncle — Benefit to 
tarwad of donee— Presumption of Marumakkathayam 
law if custom or usage in community saved by sec¬ 
tion — The principle of the common law as extended 
to gifts by near relation was not in the nature of a 
custom or usage in the community saved by the 
operation of S. 44 (a). See Nair Act (1 of 1088-M.E.), 
S. 17. A I R 1957 Trav-Co 77 (FB). 

TRAVANCORE NEGOTIABLE INSTRUMENTS 

ACT (2 of 1075 M.E.) 

SECTION 18 

“T"*S. 18 — Absence of words “on demand" does not 
r* u£ 0 application of Art. 105 of the Travancore 
Limitation Act, as a promissory note in which no 
time for payment is specified Is one payable on 
demand under S. 18. See Limitation Act (1908), 
Art. 73. A I R 1955 Trav-Co 141 (DB). ' 

TRAVANCORE NEWSPAPERS ACT 

„ (5of 1101 M.E.) 

SECTION 5 

• T7 S ; 5 lO—The requirements of S. 5 of the Act 
would be satisfied by indicating or describing such 
words which in the opinion of government contra, 
vene one or all the several provisions of this section 

AIR 1950 &TOFB) WerS ’ ACt (l831, ‘ S ' 4 (1) - 

?io7?’ I WTDMtinetio:n between thii section and 
5.124A, Penal Code —Penal Code (I860), S. 124A - 

Travancore Penal Code, S. 117. 


• —S. 5 (i) (a) — Press (Emergency Powers) Act 
(1931), S. 4 (1) (d)—Article attempting to lower 
Minister in public estimation—Penal Code (1800), 
S. 124 A — Travancore Penal Code S. 117. An article 
which attempts to lower a Minister in the estimation 
of the public is libellous of the Minister but not sedi¬ 
tious of Government, See Press (Emergency Powers) 
Act (1931). S. 4 (1) (d). 51 Cri L Jour 1536: AIR 1950 
Trav-Co 83 (FB). 

• —S. 5 (i) (a) — Attack od Ministry, if attack on 
Government- An attack on the Ministry is an attack 
on Government for purposes of sedition under the 
Act. See Press (Emergency Powers) Act (1931), S. 4 
(1) (d). 51 Cri L J 1536 : AIR 1950 Trav-Co 83 (FB). 

O- S. 5 (l)—Right to criticise Government—Limits 

—The liberty to criticise Government is:not unlimit¬ 
ed. See Press (Emergency Powers) Act (1931), S. 4 (1). 
Expls. II and III, 51 Cri L J 15301 AIR 1950 
Trav-Co 83 (FB). 

• —S. 5 (i) (e)—Press (Emergency Powers) Act 
(1931), S. 4 (i) (h) — Newspaper articles—Statement 
therein that one section of community is in greater 
power than another — Statement cannot be said to 
create hatred against former. 51 Cri L J 1536 i AIR 
1950 Trav-Co 83 (95, 90) (Pt H) (Pr 35) (FB). 


® —S. 5 (ii)—Applicability—Conditions necessary. 

In order that a newspaper could be held guilty of 
habitual publication of defamatory matter, it must be 
established that the instances are so many that they 
can be said to be a habit with the newspaper ana 
secondly that it is punishable under S. 503, Travan¬ 
core Penal Code which is possible only if it is shown 
to be not covered by ooe or other of the eight excep¬ 
ts ™l 1, 5 er 2 ted in the section. 1949 Ker L T 27 i 

15361 A,R 1950Trav - Co 

TRAVANCORE PARTNERSHIP ACT 
(12 of 1115 M. E.) 

SECTION 57 

—— -Ss. 57,59—Registration of firm when complete. 
The registration of the firm is effected only when the 

s™ &11 asss s wm? °J 

Sir ms wco 155 fgsr hip Act (1932) ' s - 58 ‘ 

SECTION 58 

—S, 58 — Registration of firm when comoleta 
foB). 6 ' P ACt (1932) ' S ‘ 58 ' AIR 1955 WCo 155 

SECTION 68 

—S. 68 (2)—Person suing must be shown as na 

1955 Tuv Co 15 a 5 t (DB) hiP ACt (19S2 >' S ' 69 A 
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; s . 88 (2)-Registration pending suit — Maintain, 
ability of suit. The registration of the firm is a con. 
dition precedent to its right to institute a suit of the 
nature mentiored in S. 69 ( 2 ) of the Act. See Partner, 
ship Act (1932), S. 69 (2). AIR 1955 Trav-Co 155 

(DB). 


TRAVANCORE PAYMENT OF WAGES ACT 

(20 of 1116 M. E.) 


SECTION 2 

——-Ss. 2 (7), 15 and 23—Wage?—Unascertined bonus 
-Jurisdiction of Courts-Not barred by S. 22. See 
Payment of Wages Act (1936), S. 2 (vi). AIR 1957 
Ker lo. 


—S. 2—“Wages” — Definition of — Applicability 
fo Companies Act. 


The word “bonus” does not come under the cate- 
gory of "wages”. To recognise the employees of a 
company in respect of bonus as preferential creditors 
within the meaning of S. 230, Companies Act (1913), 
is not warranted. See Travancore Companies Act, 
S. 285. AIR 1952 Trav-Co-99 (DB). 


SECTION 207 


— s * 207-Stay of trial-“Offender” harboured not 
h"'bounn; n o& y ° f ' riaI ° f Pe "° n * CCUSe<iof 

q on % *£ al ° f a7 P 0r i on accused of an offence under 
T rava ° c ore Penal Code, of harbouring “an 
offender . must be stayed and should not be pro¬ 
ceeded with unti after the disposal of the concerned 
offender whom the accused is alleged to have har* 
boured.,1950 Ker L T 628 , 52 Cri L J 470 i 5 AI Cr 

^O^lHPr^) 195U Trflv C ° 611 AIR 1951 T "v-Co 

SECTION 410 


n s - 4 J 0 “ Charge-sheet disclosing no offence — 
Power of High Court. 

The High Court has power to quash a case where 
the complaint or the police charge-sheet, discloses no 

Moflrt* 0 „ at * a11 a 8 aiQSt th e accused. See Penal Code 
(I860), S. 405. 1951 Ker L T 344 (DB). 


TRAVANCOBE POLICE ACT 
(4 of 1095 M. E.) 


SECTION 15 

•Ss. 15, 22, 2 (7)— Wages — Do not include un¬ 
ascertained bonus—Jurisdiction of Courts-Not barred 
by S. 22 — (Civil P. C. (1908), S. 9). See Payment of 
Wages Act (1936), S. 2 (vi). AIR 1957 Ker 16. 


SECTION 22 

—Ss. 22,15, 2 (7) — Wages — Do not include un¬ 
ascertained bonus — Jurisdiction of Courts — Not 
barred by S. 22-(Civil P. C. (1908), S. 9). See Pay¬ 
ment of Wages Act (1936), S. 2 (vi). AIR 1957 
Ker 16. 


TRAVANCORE PENAL CODE (1 of 1074 ME). 
See also under Penal Code (1880). 


SECTION 117 


SECTION 23 

—-^Ss. 23 and 24 (e)—Scope of—Notification prohi¬ 
biting use of megaphones, loudspeakers, etc., while 
using public streets without permit or licence — If 
ultra vires and invalid. 

It cannot be said that the notification is ultra vires 
as beyond the terms of S. 24(e) in that it prohibits all 
traffic. There is no total prohibition of traffic but only 
a regulation of traffic as contemplated by S. 23. 1951 
Ker L T 587. 

TRAVANCORE PREVENTION OF EVIC¬ 
TION ACT (22 of-1124 M. E ) 

See under Tenancy Laws. 

TRAVANCORE PRIMARY EDUCATION 
ACT (8 of 1121 M. E.) 


• —S. 117— Press (Emergency Powers) Act (1931), 
S. 4 (1)—Distinction between this section and S. 124A 
Penal Code-Penal Code (1880), S. 124-A—Travan¬ 
core Newspaper Act (5 of 1101), S. 5 (i). See Press 
(Emeigency Powers) Act (1931), S. 4 (1). 51 Cri L J 
1536 i AIR 1950 Trav-Co 83 (FB). 

• “ S. 117—Press (Emergency Powers) Act (1931), 
S. 4 (1) (d)—Incitement to people to rebellion, if 
neeessarv to bring publication within section—Penal 
Code (1860), S. 124-A—Travancore Newspapers Act 
(5 of 1101), S. 5 (i), See Press (Emergency Powers) 
Act (1931), S. 4 (1) (d). 51 Cri L J 1536 : AIR 1950 
Trav-Co 83 (FB). 

# —S, 117, Expls. II and III—Right to criticise 
Government — Limits—Penal Code (1860), S. 124-A 
Expls. II and III—Travancore Newspapers Act (5 of 
1101), S. 5 (i). See Press (Emergency Powers) Act 
(1931), S. 4 (1), Expls. II and III. :51 Cri L J 1536 i 
AIR 1950 Trav Co 83 (FB). 

0 -S. 117 — Article to lower Minister in public 

estimation — It is libellous of the Minister but not 
seditious of Government. See Press (Emergency 
Powers) Act (1931), S, 4 (1) (d). 51 Cri L J 1536 : 
AIR 1950 Trav Co 83 (FB). 

# —S. 117—Attack on Ministry — Is an attack on 
Government for purpose of sedition. See Press (Emer¬ 
gency Powers) Act (1931), S. 4 (1) (d). 51 Cri L J 
1536 : AIR 1950 Trav-Co 83(FB). 

SECTION 182 

—S. 182—Unauthorised creation of place of public 
worship — Conviction under S. 82 held proper. AIR 
1955 N U C (Trav-Co) 1067. 


PREAMBLE 

-Preamble—Travancore Primary Education Rules, 

R. 18—Education Code, if part of rules. 

Rule 18 of the Travancore Primary Education Rules 
says that as a condition of recognition private school 
shall conform to the provisions of the Education 
Code as amended from time to time. It is difficult to 
understand how, by reason of this, the rules in the 
Education Code can L be deemed to be rules made 
under S. 15 of the Act. .The effect of the rule is not 
to incorporate the Education Code as part of the 
rules but to require conformance with it as a condi¬ 
tion of recognition, and the rule itself contemplates 
the amendment of the Code from time to time by 
some outside agency. 1958 Ker L T 233 t 1958 Ker 
L J 357 i I L R (1958) Ker 558 i AIR 1958 Ker 299 
(295) (Pt A) (Pr 14) (DB). 

TRAVANCORE PRIMARY EDUCATION 

RULES 

RULE 18 

-R. 18—Education Code, if part of rules — Effect 

of the rule is not to incorporate the Education Code 
as part of the Rules. See Travancore Primary Educa¬ 
tion Act (8 of 1121), Preamble. AIR 1958 Ker 290 
(DB). ' 

TRAVANCORE PROBATE AND ADMINIS- t 
TRATION ACT (2 of 1105 M. E.) 

SECTION 16 

-S. 16—Word “may” if to be interpreted as “shall” 

—Discretion of Court. See Succession Act (1925), 
S. 228. AIR 1951 Trav-Co 229 (DB). 


TRAVANCORE PROBATE AND ADMINISTRATION ACT (1105 ME), S. 10 80S 


—S, 10—Construction and scope—If mandatory— 
Discretion of Court to try question of genuineness or 
validity of will or to refuse grant, 'May' it means 
‘Shall*. 

Section 10 of the Travancore Probate and Adminis¬ 
tration Act is an enabling section and is not manda¬ 
tory. The word ‘may* cannot be interpreted as “shall” 
so as to make it the duty of the Court in Travancore 
to make the grant mentioned in the section automati¬ 
cally on the production of a properly authenticated 
copy of a will with respect to which an application is 
made uoder the will merely on the ground that that 
will had been proved and deposited in a Court of 
competent jurisdiction situated beyond the limits of 
the State of Travancore. No doubt the word ‘may* 
sometimes is used as meaning ’shall* but in the con¬ 
text in which it occurs in S. 10,- it cannot be held 
that it has a compulsory meaning. The Court has a 
discretion to try or not to try the question of the 
genuineness or validity of the will, but the discre¬ 
tion is of the Court and a caveator cannot as of right 
claim to have such a question tried over again. Nor 
can it be said that S. 10 leave no discretion to the 
Court to refuse the grant asked for when the require¬ 
ments of the section have been satisfied. I L R (1951) 
Trav-Co 126 i 1951 Ker L T 53 . AIR 1951 Trav-Co 
229 (230) (Pt B) (Pr 8) (DB). 

——S. 16—Scope—Application for and grant of pro¬ 
bate — Legality — Power of Court—(Succession Act 
(1925), S. 228). 

Section 10 of the Travancore Probate and Adminis¬ 
tration Act authorizes a Court to grant letters of ad¬ 
ministration with a copy of the will annexed and not 
to grant probate of the will. Probate can neither be 
applied for by the party nor granted by the Court 
under S. 10.1 L R (1951) Trav-Co 126: 1951 Ker L T 
53: AIR 1951 Trav-Co 229 (232) (Pt D) (Pr 15) (DB). 

SECTION 52 

“ S. 52— Application for revocation of probate — 
rorum—Order relusing probate vacated by High 
Court—District Judge issuing probate—Proper forum 
tor revocation is the District Judge and not the High 

?Q°^ Se ® Su ^ession Act (1925), S. 204 (1). AIR 
1953 Trav-Co 122 (DB). 

TRAVANCORE PROCLAMATION 
(Oof 1124 M. E.) 

SECTION 4 

. S. 4—Mesne profits—Decree for redemption giving 
Nn • r ® C0ver mesne profits-Redemption stayed- 

? r0COv ^ r profits can arise because 
tbe possession ean be considered as that of the mort- 

Tr a yfc 0 S 5 17^(DB f' C> (1908) ' °* 2 °* R ’ 12, AIR 1952 

TRAVANCORE PROHIBITION ACT 
(7 of 1123 M. E.) 

See under Prohibition. 

SiYftySSSE PUBLIC CANALS AND 
PUBLIC FERRIES RULES (1090 M. E.) 

RULE 41 

Non7: Rul6S u * and 79 Collisions in canals — 
ob smSSSPi DC 5 by P 0rsons in charge of boat-Non- 
shown th?Mb^r ( acle t ne g ,[ gence unless, it can be 
whoHv nor ™ o eparture i ro u m the regulations, neither 
nnoi io r F art £' causod the collision-Evidence of 

Tort—Negligence. AIR 1952 WCo 

RULE 74 

^ * nd 119 (1) (a)-Rules under—Fixation of 
g in the abstract, i. e„ unconnected with a vessel 


or an owner or agent of a vessel is not contemplated 
—Original jurisdiction in the matter vests in Execu¬ 
tive Engineer—Government is not competent to fix a 
timing for the first time. AIR 1955 N U C (Trav-Co> 
6004 (DB). 

-B. 74—Rules under — Any person prepared to 

comply with the conditions under the Act and rules 
can be granted timing—A person to whom an oppor¬ 
tunity to become an applicant is not afforded is ag¬ 
grieved—Order passed without jurisdiction — Person 
entitled to be a grantee by appropriate authority is 
person aggrieved and can apply under Art. 220 in 
respect of that order. AIR 1955 N U C (Trav-Co) 
0004 (DB). 

RULE 113 

—B. 113 (1) (a) — Fixing of timiDg — Nature of — 
Authority to fix timing—Timing fixed by Government 
—Validity — It is beyond Government’s competence 
for the first time to fir a timing — Timing should be 
in respect of a vessel either denoting it by name or 
as belonging to the owner or agent—Fixing timiDg in 
the abstract is not contemplated by the rule. See 
Travancore Public Canals and Public Ferries Rules 
R. 74. AIR 1955 N U C (Trav-Co) 6004 (DB). 

TRAVANCORE PUBLIC HEALTH ACT 

(3 of 1121 ME) 

(See also Travancore-Cochin Public Health 

Act (10 of 1955)) 

PREAMBLE 

-Preamble—Jurisdiction—Notice issued under re- 

pealed.TravancorePublic Health Act(3of 1121),instead 
of under Travancore-Cochin Public Health Act, 1955 
—Notice not invalid. 1963 KerL J 970 i (1964) 1 Cri 
L J 190 i AIR 1964 Ker 29 (31) (Pt A) (Pr 17). 

SECTION 42 

— -S. 42 - Satisfaction of existence of nuisance is 
condition precedent—Notice issued by Health Officer 
pursuant to Government order is void for want of 

egal foundation. AIR 1955 N U C ITrav-Co) 2201 
(DB). 

SECTION 47 

T St Action under, in absence of default on 

gH 1 , r , T Heal l h v9]fn C , 0r U® annot be taken * AIR 19 55 

N U C (Trav-Co) 2201 (DB). 

SECTION 152 

- S. 152 — Camplaint — Express authorisation— 
Necessity. 

An express authorisation to the complainant to prefer 
a complaint is an essential requirement under S. 152. 

A notice was issued to the accused under S. 42 bv a 

L^1l y ™ Spe r Cl0r * but lhe accused failed to comply 

H t, nu?.ii nspect . or , r0 p° rted non-compliance ta 
m cho 3 th 0fficer * As directed by the latter a notice 
sbo , w ca V se ™ hy L the accused should not be pro- 

1SS *K Cd t0 him j aQd was duly S0 rved. The 
th0n passed an order to prosecute and 
the complaint was preferred pursuant to this order. 

that w “ a valid authorisation to the 
347 (2» Rfl? C0 T m P la int. AIR 1942 Mad 

pKU 1 kT els", 

CtiLI ^ 

TRAVANCORE PUBLIC SERVANTS 
(INQUIRIES) ACT (11 of 1122 ME) 

SECTION 1 


310 TRAVANCORE PUBLIC SERVANTS (INQUIRIES) ACT (1122 ME). S. 2 


The expression “Our Government” in the Travan- 
•'- 0re Act means the Maharaja's Government, in other 
words, the Government of the State of Travancore. 
After the integration of the two States of Travancore 
and Cochin and the formation of the United State of 
iravancore-Ccchin the expression “Our Government” 
nas to be construed according to the new set-up of 
government and when the Council of Ministers had 
come into being, it is obvious that the expression 
“Our Government” as adapted to fit in with the new 
Constitution means “The Council of Ministers.” 
Under the Constitution, the Rajpramukh or the 
governor as head of the State is in such matters 
merely a constitutional head and he is bound to 
accept the advice of his Ministers. 

^ here therefore, the order of the Government 
appointing the Enquiry Commissioner was issued 
after the council of ministers had passed a resolution 
*° ^at effect, which must be presumed to have been 
communicated to the Rajpramukh in the normal 
course of business, it cannot be held to be ultra vires 
and without jurisdiction. P. Joseph John v. State of 
Trav-Co., (1955) S C J 221 : (1956) 1 Lab L J 235 i 
<1955) 1 M L J (S C) 134 i 1955 An W R (SC) 134 t 
1955 S C A 85 i (1955) 1 S C R 1011: 1955 Ker L T 
•351 : AIR 1955 S C 160 (165) (Pt C) (Pr 9). 

SECTION 2 

~—Ss 2 and 22 — Government servant — Misbeha¬ 
viour by — Enquiry into — Manner of enquiry — No 
right in servant to dictate. See Constitution of India, 
Art. 311 (2). AIR 1962 Ker 43 (DB). 


orders as it considers just and proper. There is no 
provision in the Act which debars the State Govern! 
ment when the report is received by them and acting 
under S. 21, from interfering with the findings of the 

(Pt q C) r (Pr? 0 45 t 46) i0ner ' AIR 1963 Ker (99,100) 

‘ SECTION 22 

“— S : 22 —Government servant—Misbehaviour by- 

Enquiry into — Manner of enquiry — No right in 
servant to insist on a public inquiry in his case. 

5! 0 ,rC£x StltUt,on of India * Art * 311 W' AIR 1962 Ker 

TRAVANCORE REGISTRATION ACT 
(2 of 1087 ME) 

. PREAMBLE 

-——Preamble — Sale-deed — Registration in wrong 
office by inclusion of imaginary oroperty-Sale deed 
was not invalidated thereby. AIR 1951 Trav-Co 42 
(DB). 

SECTION 10 

• ”—S. 10 (a) — Letter evidencing agreement to 
remit portion of debt created under hypothecation 
and debt bonds — Registration of, not compulsory. 
See Registration Act (1908), S. 17 (b). AIR 1956 Trav- 
Co 257 (SB). 

-S. 10 (2) (v) — Security bond in favour of Court 

and incorporated in the order accepting the same is 
exempted from registration. See Registration Act 
(1908), S. 17 (2) (vi). AIR 1953 T C 364 (DB). 


—S. 2 — Suspension during pendency of enquiry 
«nto conduct — Permissibility—R. 12 (1) (a) of Kerala 
-Civil Services Rules 1957 applies to enquiries under 
3. 2. See Kerala Civil Services (Classification, Control 
and Appeal) Rules (1957), R. 12 (1) (a). AIR 1958 
JKer 374 (DB). 

-S. 2 — Satisfaction of Government — Enquiry— 

{Public Servants (Inquiries) Act (1850), S. 2). 

The foundation for ordering a formal and public 
inquiry is the Government’s satisfaction that there 
are sufficient grounds for making such an inquiry 
anto the truth of any imputation of misconduct by a 
;person in the service of the Government and not re¬ 
movable from office without their sanction. 1958 
Ker L T 320 i 1958 Ker L J 752 : (1958) 2 Lab L J 
724 i AIR 1958 Ker 374 (375) (Pt A) (Pr 1) (DB). 

S. 2—Enquiry cannot be ordered in case of ‘irre¬ 
gularities’. 

‘Misconduct* of a servant comprises positive acts 
and not mere neglects or failures. It is a transgression 
of some established and definite rule of action, where 
no discretion is left, except what necessity may de- 
mand; it is a violation of definite law; a forbidden 
act. It differs from carelessness. ‘Irregularity’ is not 
misconduct. Where the notification under the Act, 
■speaks of imputations not of'misconduct* but'Irregu- 
'larity*, the notification is defective. This is not cured 
'by reading the notification along with the charges 
framed, since they do not form part of the notifica- 
•iion and do not accompany it. 1958 Ker L T 320 « 
1958 Ker L J 752 s (1958) 2 LabLJ 724 : AIR 1958 
Ker 374 (375) (Pt B) (Prs 2, 3) (DB). 

SECTION 21 

-S. 21 — Power of State Government to go behind 

findings of Enquiry Commissioner. 

The contention that the State Government has no 
power to go behind the findings recorded by the 
Commissioner appointed to make enquiry under the 
Travancore Public Servants (Inquiries) Act, 1122, 
•cannot be accepted, because under S. 21 of the Act 
power is given to the Government to finally pass such 


-Ss 10, 15, 42 — Non-compliance with S. 15 — 

(Registration Act (1908), Ss. 17, 49). 

Decrees and orders of civil Courts will be valid 
and effective as against the immovable property 
comprised therein even if no memorandum as requir¬ 
ed by S. 15 in respect of such decrees and orders has 
been forwarded to the Sub-Registrar’s Office. 1953 
Ker L T 387 : AIR 1953 T C 364 (368) (Pt B) (Pr 5) 
(DB). 

SECTION 15 

—S. 15 — Scope — Decree passed after Indian 
Limitation Act made applicable — Non-registration 
— Effect on limitation for execution — Decree was 
governed by Art. 182 of the Indian Limitation Act 
and not by Art. 160 of Travancore Cochin Limitation 
Act. See Limitation Act (1908), Art. 182. AIR 195S 
Ker 270 (DB). 

-S. 15 — Non-compliance with S. 15 — Will not 

invalidate decrees and orders of civil Courts. See 
Travancore Registration Act (2 of 1087), S. 10. AIR 
1953 T C 364 (DB). 

-S. 15 — Claim to have charge created over pro¬ 
perty by decree - Extinguishment of right over 
immovable property. 

It is only a thing that exists that can be exting¬ 
uished. When the plaintiff claims to have a charge 
created over a property by the decree or where the 
suit is one to enforce an alleged charge, but the Court 
decides that no charge existed, in either case it can 
hardly be said there is extinguishment of any right 
over immovable property. 1952 Ker L T 542 i AIR 
1952 Trav-Co 454 (455) (Pr 5) (DB). 

SECTION 23 

—-S 23 — Sale-deed registered by Sub-Registrar at 
Headquarless of District — Substantial portion of 
property not within District — Validity of registration 
not affected thereby. See Registration Act (1908), 
S. 30 (2). AIR 1952 Trav-Co 105 (DB). 

-S. 23 — Scope — Sub-Registrar at Headquarter* 

of District - Powers of - Sale-deed comprising s« 
items of property — Registration by Sub-Registrar 
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whose sub-district only one item (tree) alleged to TRAVANCORE REGULATION (5 of 1067ME) 
exist — Validity of registration. SECTION 12-B 


A sale-deed was registered in the office of the 
Sub-Registrar of Trivandrum; the deed was in respect 
of five items of immovable property which were not 
within that sub district but outside; the sixth item 
was a mango tree standing on a Trivandrum property 
alleged to belong to the vendor. It was contended 
that the sixth item was fraudulently inserted and the 
registration was thus a fraud on the registration law 
as the registration in Trivandrum was in contraven¬ 
tion of the provisions of S. 20 of the Travancore 
Registration Act. It was also contended that a tree 
was not immovable property, that it was non-existent 
and that the property on which it was alleged to be 
standing did not belong to the vendor, and that the 
deed was therefore void and inoperative. 

Held, that in view of the fact that the Sub- 
Registrar who registered the rale-deed was the Sub- 
Registrar at the headquarters of a District who could 
validly register without regard to the situation of the 
property under S. 23 of the Travancore Registration 
Act, it could not be held that the registration was 
invalid, irrespective of whether the mango tree was 
immovable property or not and whether its inclusion 
in the deed was fraudulent ane to evade the law of 
registration. 1952 Ker L T 436 : AIR 1952 Trav-Co 
105 (108) (Pt A)(Pr 10) (DB). 

SECTION 42 

^ “" Non-compliance with S. 15 — Will not 
auect validity of decrees and orders of civil Courts. 
8ee Travancore Registration Act (2 of 1087), S. 10. 
AIR 1953 T C 364 (DB). 

TRAVANCORE REGISTRATION OF BIRTHS 
AND DEATHS ACT (7 of 1096 ME) 

SECTION 17 


-S. 12-B—Rules under — R. 10 as re-numbered in 

1938 — Honorary Magistrates — Term of office — 
Judges of village Panchayat Court appointed for 
period of two years—These Judges invested with 
powers of Second Class Magistrates and-directed to 
sit on Bench Court — Term of some of them expired 
— They continue in office until their successors have 
taken charge — Such members have jurisdiction to 
sit in trial and hear and decide cases — Criminal 
P. C. (1898). S. 16. 1962 Ker L J 1057 . ILR (1962) 2 
Ker 531: 1962 Ker L T 975 x 1963 (2) iCri L J 21 * 
19G3 Mad L J (Cri) 387 i AIR 1963 Ker 200 (202) 
(Pt B)(Pr 11) (DB). 

-S. 12-B—Rules under R. 7—Criminal P. C. (1898), 

Ss. 350A and 537—Non-compliance with S. 350A — 
Effect — This was not a mere irregularity but a vital 
illegality which cannot be cured by S. 537. See 
Criminal P. C. :(1898), S. 350-A. AIR 1952 Trav-Co 
175 (DB). 

TRAVANCORE REVENUE RECOVERY ACT 

(l of 1068 M E) 

See also Travancore-Cochin Revenue 
Recovery Act (7 of 1951) 

PREAMBLE 

-Preamble—Sale under—Extinguishment of right 

of redemption by operation of law. See Transfer of 
Property Act (1882), S. 60. AIR 1953 Trav-Co 563 
(DB). 

-Preamble-Revenue sale—Demand notices issued 

to pattadars — One pattadar insolvent — Property 
vesting in Official Receiver—No notice to official Re¬ 
ceiver is necessary. AIR 1953 Trav Co 35 (36) (Pt A) 
(Pr 5) (DB). 

SECTION 1 


S. 17 Entries in register of births and deaths 
- Evidentiary value—(Evidence Act (1872), S. 35). 

An entry in the register of births and deaths cannot 
00 actea upon without other evidence regarding the 
aentity of the persons concerned when they were not 
indications in the entry regarding their 
identity. Section 17 of Travancore Act (7 of 1096) 

S°? V,ates the , necessity to produce the register 
c *? ,P r0v ® $0 entry, and it is only by invoking 
,*r. of toe Evidence Act that the entries in the 
nf 8 ihl e f C ? n S 10 l j ken as tornishing proof of the truth 
nufj i**;? l t ec * in th e entries. 22 Trav L J 26, 
*!: ° g V W,th L 0Ut , some evidence or admission of the 
menthnpd U - th e identity of the parents and the child 

toe Register of BirthsandDeaths.it 

Droof nf acce f* ® mere entry in that register as 

KroundUa? the chl d concerned solely on the 

andthat sim,lttrit *> the mother’s name 

9 certified copy or the register itself has 

nartwo du £ ed as rela |‘ D g to the particular child by the 
tha eMM' Wh0in ^d the burden of proof regarding 

120.°A R 1 ,a8 : n A , IR 1“ 307 “ nd A 'R 193S Cal 
19*7 ir r 94 i 9 o9i ,ssa 22 > Rel * on - 1937 Ker L T 308 « 

iwsn Ker 4081 AIR 1957 

TRAVANCORE REGULATION (4 of 1010ME) 

SECTION 21 

J “7 Sc °p 0 — Section should be regarded as 
la > na n ^ ed decree passed whatever be its 

am?,?- lQt T*t in excess of 50 P. C. of princlpa 
cannot be awarded - This does not apSly to 
inters,! on costs. AIR 1955 N U C (TravCo) 5075 


-Ss. 1(c) 2, 5, 39—Revenue sale — Effect. (Tra¬ 
vancore. Co chin Revenue Recovery Act (7 of 1951) 
Ss. 2 (c), 3, 6, 44). h 

For purposes of the Revenue Recovery Act, the 
registered holder for the time being of the property 
ls i? 6 . ‘ aD d holder and the defaulter contemplated 
in that Act is the landholder as defined in S. 1 (c) 
Even if the registered holder is not the real owner of 
the property, tor purposes of the Revenue Recovery 
Act he, and he alone, can be treated as the land 
holder or owner, and a sale after notice to him will 
convey not merely the rights which he in fact has 
in respect of the property but the full ownership of 
the property which has to be deemed as vesting in 

U0 f O, c th0 o p c r0vis i°“ s of S * 1 to). The com- 

bined effect of Sv. 2, 5 and 39 is that notwithstand¬ 
ing the fact that the pattadar has in fact no right at all 
to the property sold under a revenue sale for arrears 

ii a * < J ue . 0Q to ? r h as only a mortgage or lease¬ 
hold right in it, and the ownership of the property 

X ” \ a T ^P^on, the rcveaielS 

after notice to the pattadar would convey to the 
purchaser the full ownership over it, frJe of all 

^ UD ^ r M Ce i‘x aD ? wUl > Ending on the real owner 
n °* ^ S de j 8u * to have his name brought in the 

allotriM ih e « COrdS it 3 re * ist0 red holder! and by 
allowing the name of the person who has no right in 

eSi 0Q ll 3 or leaThold 

*L lt to s , taQ d m the records as the registered 
holder, the real owner has put forward , nft „e 

as the ostensible owner of the propel? CtnS 

only the ostensible owner and that the P p?oSiSgl 
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taken against the registered holder were not binding 
on him. 1956 ker L T 313. 

-S i-Compulsory sales for recovery of Govern- 

ment dues — Applicability of doctrine of lis pendens 
to revenue sales in Travancore Cochin-Doctrine 
cannot be extended so as to affect a revenue sale 
held during pendency of a suit regarding title or 
ownership of property sold. See T. P. Act (1882). 
S. 52. AIR 1955 NUC (TravCo) 1043 (DB). 

SECTION 2 

-S. 2-Revenue sale-Effect. See Travancore Re- 

yenue Recovery Act (1 of 1008), S. 1 (c). 1956 Ker 

JL X Jlo. 

Ss. 2 and 39 — Scope and effect of—Sale for re¬ 
venue—Effect on other charges — Doctrine of Lis 
pendens — Cannot be extended so as to affect a re¬ 
venue sale under the Act held during the pendency 
" regarding title or ownership or property sold 
See T. P. Act (1882), S. 52. AIR 1952 T C 230 (DB). 

- Ss. 2, 39—Sale for arrears of revenue — Effect- 
Transfer of Property Act (1882), S. 52. 

A sale held for arrears of revenue is valid and will 
extinguish prior encumbrances. Pending suits or 
decree based on mortgages or other charges created 
by a landholder would not in any way affect a re¬ 
venue sale held under the Act for arrears of tax due 
from the land sold or from that land and other lands 
included in the same patta or Thandaper, and the 
auction-purchaser gets the land purchased free of all 

Bel - on - Observations 
ioiol? T L R 30 held obiter; 20 Cal 960 and A I R 
1939 Mad 250, Ref. 1950 TCLB 333 : AIR 1952 
Trav-Co 61 (61, 62) (Prs 3, 7). 

Ss. z and 39—Scope and effect of— Revenue 
sale held pending execution of mortgige or charge 
decree — If affected by lis pendens — Title of pur¬ 
chaser. 

The effect of Ss. 2 and 39 of the Travancore Re¬ 
venue Recovery Act that buildings upon the land, 
and its products thereof are regarded as security for 
the public revenue on such land, and that all lands 
brought to sale on account of arrears of revenue due 
thereon shall be sold free of all encumbrances. A 


merged in a decree of Court or not. The fact that the 
revenue sale is held pending execution of a charge 
decree in respect of the land sold is no ground for 
holding that the revenue sale is affected by lis 
pendens and will not affect the rights of the pur¬ 
chaser at the sale in execution of the charge decree. 
It has therefore to be held that pending suits or 
decrees based on mortgages of charges created by a 
landholder would not in any way affect a revenue 
sale held under the Travancore Revenue Recovery 
Act (1 of 1008) for arrears of tax due from the land 
sold or from that land and other lands of the de¬ 
faulter included in the same patta or Thandapper 
and the purchaser at the revenue sale gets the land 
purchased by him free of all encumbrances. AIR 
1939 Mad 250, Appl.; (1949) TLR 30, Diss. and 
declared obiter. 28 T L J 226, Foil. 1950 IKer L T 
322. 

SECTION 5 

-Ss. 5, 41 — Revenue Sale—Interest sold is of de¬ 
faulting landholder and not of Government — Tra- 
vancore-Cochin Revenue Recovery Act (7 of 1951), 
S. 0.) AIR 1927 PC 135, Diss. 1962 Ker L J 1277. 

-S. 5—Revenue sale — Effect. See Travancore 

Revenue Recovery Act (1 of 1008), S. 1 (c). 1956 Ker 
L T 313. 

-S. 5—Compulsory sales for recovery of Govern¬ 
ment dues — Applicability of doctrine of lis pendens 


Pann 6 ^ 6 ? 110 ? ale f j n Travancore Cochin — Doctrine 
cannot be extended so as to affect revenue sales 

m3 (DB!! 882 ' S ‘ 52> AIR 1955 N " C IT-VC5) 

SECTION 23 

Z7 S * Sa i e Proceedings - Notice in name of 
deceased Thandapper-holder - Procedure indicated 
Cola 1S 6ga jj0P resentativ es not brought on record - 

(TX P c r o O r5092 g (bB)f “ 0t Va,id ‘ AIR 1955 N U C 

——S. 23-Civil Court's decision affecting immov¬ 
able property — Duty of revenue officers - Demand 

—Effect 0 glVCn l ° tarwat * t0 w ^ 0m Property belongs 

r TJ?'® revenue officers are bound to take note of a 
L-ivu Lourt s decision affecting immovable property 
and make the necessary alteration in the mutation 
registers. If instead of doing that they persist in 
?°A®2 forward with the sale proceedings already 
initiated by them in the names of the Thandapper 
holders who have been declared by the Court to 
have no right over the property sought to be sold, 
the demand notices as well as other notices issued in 
respect of the sale to such Thandappar hodelrs can¬ 
not affect the rights of the tarwad to which it really 
belongs. ILR (1951) Trav-Co 96 (DB). 

“ "S- 23—Sale proceedings conducted with name of 
dead person on record—Validity of sale. 

Where all proceedings right up to the sale are con- 
ducted with the name of a dead person on record 
and after issuing all the notices to such a dead person 
and served by affixture at the residence of his 
reputed heir, the irregularity affects the Jurisdiction 
of the revenue authorities to conduct the sale and 
renders the sale absolutely void. 1932 Mad 064 and 
1942 Mad 230, Rel. on. ILR (1951) Trav-Co 96 (DB). 

-S. 23—Sale in violation of lection — Validity of 

sale. 

In view of S. 23, the revenue authorities can get 
jurisdiction to attach and sell the properties only 
after a proper demand notice has been issued to the 
Thandapper holders and only on finding that the 
notice has not been duly honoured. Where a sale has 
violated such mandatory provisions contained in S. 23 
and has not been conducted for recovery of the 
amount for which the demnnd had been made in the 
notice, the entire sale is rendered void. ILR (1951) 
Trav-Co 96 (DB). 

SECTION 23-A 

-S. 23-A—S. 23A of Travancore Revenue Recovery 

Act and S. 24 (1) of T. C. Revenue Recovery Act are 
substantially same — But a notice under S. 23-A 
issued long after repeal of the Act cannot be treated 
as notice under S. 24 of T. C. Revenue Recovery 
Act. See Travancore Cochin Revenue Recovery Act 
(1951), S 24. 1965 Ker LT 1100 1 1965 Ker LJ 
1022 i (1965) 2 Comp L J 316 : (1965)2 Ker L R 432: 
ILR (1966) 1 Ker 78 > AIR 1966 Ker 169. 

—S. 23-A—Notice of demand— Service — Applic¬ 
ability of O. 5. R. 17, Civil P. C. 

By a notice of demand, dated 2.7-1110, K was 
called upon to pay the prohibitory assessment and 
fine within seven days from the date of notice. This 
notice was served on him by affixure on 19-7-1110, 
i. e. ten days after the expiry of . the period of seven 
days fixed in the notice. A subsequent notice issued 
under S. 23-A, Revenue Recovery Act, on 21-7-1119 
was served by affixture on 27-7.1110 on the ground 
that K was not present in his house when the notice 
was taken to him and that he had gone out of station. 

Held, that the notice cf demand, dated 2 7-1110 
could not be regarded as a proper notice. Further 
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the service of notice under S. 23-A on K was not 
proper because under O. 5, R. L7, Civil P. C. which 
wis applicable to such notices, it was the duty of the 
officer to use all reasonable diligence to effect per¬ 
sonal service of the notice before substituted service 
was resorted to. Consequently there being no proper 
service of demand notice the revenue sale held on 
such notice was without iurisdiction and void: ATR 
1953 Trav.Co 494 (FB), Rel. on. AIR 1957 TravCo 
257(258) (Pt A) (Prs 5, 6) (DB). 

• —S. 23-A — Effect of non-compliince — (C. P. 
Code (1908), 0. 5, Rr. 17 and 18.) 

The provision contained in S. 23-A relating to the 
issue and service of demand notice is mandatory and 
a sale held without the service of such notice will be 
void. 

A compliance with that provision is a condition 
precedent for conducting a sale under the Act. It is 
only if that condition is satisfied that the revenue 
authority will get jurisdiction to sell the immovable 
property of the defaulter under the Act. A sale held 
without the issue of a notice as prescribed by the 
section will, therefore, be void and not merely void¬ 
able. Case law ref. 

If the issue of a written demand is a necessary 
condition for conducting a sale under the Act it 
necessarily follows that the service of that demand 
is an equally necessary condition. It is only if the 
n ?^ ( : e .! S n 0rvr0 ^ * n manner prescribed in the Code 
ot Civil Procedure that it can be said that the notice 
nas been served on tbe defaulter. A sale held without 
such service of notice will therefore be a nullity. 

In order to confer jurisdiction on the Tahsildar to 
conduct a sale under the Act it is necessary that the 
demand notice should satisfy the requirements men¬ 
tioned in S. 23 A in all material particulars subject to 
too maxim ‘de minimis non curat lex.* 

But the only mandatory provisions relating to the 
service of demand notice that has to be strictly com- 

£i!? < !u Wl ° IS , lbat relating to the service itself and 
, one ™lating to the manner in which statutory 
proof of such service should be prepared; Any defect 

.“ 7, , record Prepared for that purpose cannot 

S?h D ° n ‘ C ? mplia 5 ce with th , e manda tory pro. 

*5?“ 8nd cannot ’ L ttherefore, affect the 
“ S! t * e revenue authority to conduct a 
L T Seat'dJ LB < 1953 > T C 405,1953 Ker 

ri°?p A 55 19 o? Trav Co 494 ( 506 10 508 > 513) 

(ft C) (Prs 28 to 32, 34, 52) (FB). 

* S. 23-A—Service of notice. 

When there are more than one Thandapper holders 

* , neces f ar X that the demand notice should be 

a i! of them - Then only can be saId that 
ji b 2P® * service of t be demand notice as 

provided ia S.aa.A (2). ILR (1953) TravCo 405 

S»D?A T m ,AIB 1953 Twa> 494l514 > 

SECTION 23-B 

Sf^ S l^ B "‘i I i n ? ovabIe must be attached 

van™™V* sold L or arrears of revenU0 « See Tra- 

Am953 R WCo 4W (FI?). AC ‘ U ° f 1098)> S * 24 ‘ 

SECTION 24 

tteir S /r 2 p a n d j 1i mL cope ~ Sale without attach- 
ment (C. P. Code (1908), S. 51 and O. 21, R. II.) 

m andatorv V ia S - 2 V elatIng *° a «aohmentis 

“HPc aan a «achment in the manner pres- 

thi nn by 5 S * HJ* a condition precedent for selling 

tha Pr °!i t y ' Omission to attach the property under 

the W L l tber f for0 „ aff *°t the jurisdiction of 

-25 0 ,y! D u authority to sell it and a sale held with¬ 
out attachment will be null and void. 


The main object of the provision is to give an op¬ 
portunity to all persons who may have an interest in 
the property proposed to be sold to avoid the sale by 
paying the arrears of revenue within the appointed 
time. In view of the fact that a sale under the Act 
will extinguish the rights not only of the party to the 
proceedings, namely, the Thandapperholder, but also 
of all other persons who may have an interest in the 
property due importance has to be attached to the 
provision. There is also nothing in the Act which 
shows that the party to the proceedings, namely, the 
Thandapperholder, can waive the benefit of the pro¬ 
vision so as to prejudice the rights of other persons 
who may have an interest in the property. 

Section 51(b) and O. 2L, R. 11 (2) (j) (ii), Civil 
P. C. (1908), makes it clear that a sale mav be held 
under the Code without attachment. But S. 23-B of 
the Revenue Recovery Act provides that if the arrear 
of revenue is not paia in terms of the demand notice 
“the immovable property of the defaulter may ba 
attached and sold” implying thereby that it is neces. 
sary that the property should ba attached before it is 
sold. There is nothing in the Act to show that a 
property may be sold undar the Act without attach¬ 
ment. 

Difference between a revenue sale and a Court sale 
fully discussed. Eravi Pillay Krishna Pillav v. Maluk 
Mohamed Sahul Mohd. ILR (1953) T C 405 1 
1953 Ker L T 802 t A I R 1953 TravCo 494 (509, 
5L0, 513) (Pt D) (Prs 39, 40, 41, 52) (FB). 

• —S. 24—Notice of attachment, particulars and 
publication of. 

The provisions contained in S. 24 relating to the 
particulars of the notice of attachment, and the pub¬ 
lication of the same are mandatory provisions which 
should be complied with in all material particurlas in 
order that the revenue authority may have jurisdic¬ 
tion to sell an immovable property under the Act. 
But the last provision of the section which directs 
that "the publication shall also be reported to the 
Division Peishkar” cannot be said to be a mandatory 
provision. That does not relate to the mode of 
effecting the attachment. That is obviously a direc¬ 
tory provision and failure to comply with it cannot 
in any manner affect the jurisdiction of the revenue 
authority to sell the property. Eravi Pillay Krishna 
Pillay v. Maluk Mohamed Sahul Mohd. ILR (19534 
T C 405 i 1953 Ker L T 802 i AIR 1953 Trav*Co 494 
(511, 513) (Pt E) (Prs 45, 52) (FB). 

SECTION 32 

T 32—Notice of sale not published before thirty 
days period — Notice of sale served by affixture — 
Person concerned in civil jail-Held, there was no 
proper publication of sale and therefore revenue sale 
was vMated by illegality and irregularity. AIR 1957 
Trav-Co 257 (259) (Pt B) (Prs 7, 8) (DB). 

• —S. 32—Effect of non*compliance, 

A revenue sale held without proclamation oria 
contravention of the notice of proclamation or against 
the provisions of sub-ss. (1) and (3) of S. 32 will not 
be a sale under the Revenue Recovery Act and will 
therefore be void. If the provisions of S. 32 (2) have 

k bst# k tiaUy com P I . ied with it can be said that 
there has been a proclamation. Failure to striotl* 
comply with the requirements of the section relating 
to the publishing and the conducting of the sale mav 
make the sale only voidable and not void. y 

The question whether in a particular case tho™ 
has been a proclamation in the red sense will hVvTto 
be decided on the facts of the case If t0 

meats of S. 32 (2) as to le pLuouiarl of tha So i^ 
of proclamation and as to the publication of 
same have been substantially complied with it 
be said that there has been a prooUmX ot ffi 
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sale. But if they have not been even subsequently 
complied with and the so-called proclamation was in 
fact no proclamation at all as contemplated by the 
section the sale cannot be said to be one held under 
the Act and will be void. Eravi Pillay Krishna Pillay 
v. Maluk Mohamed Sahul Mohd. ILR (1953) TC 405: 
1953 Ker L T 802 : A I R 1953 Trav-Co 494 (513) 
(Pt F) (Prs 50, 52) (FB). 

-S. 32 — Procedure prescribed by section not 

strictly adhered to before sale was conducted—De¬ 
fect renders sale void. ILR (1951) Trav-Co 96 
(DB). 

SECTION 34 

-S. 34 (1)—Setting aside revenue sale—Powers of 

Board of Revenue — No period of limitation for revi¬ 
sion petition - See Travancore-Cochin Revenue Re- 
covery Act (1063 ME), S. 50. (1963) 1 Ker L R 30. 

—Ss. 34, 35, 36 — Non-payment of sirkar tax— 
Revenue sale by Tahsildar—Sale conBrmed by'Divi- 
sion Peishkar — Auction purchaser’s title becomes 
complete on confirmation before the issue of certi¬ 
ficate of sale under S. 34 (6) — Object of sale certi¬ 
ficate is to prove the fact of purchase—It is not by 
issue of certificate that purchaser obtains-title to pro¬ 
perty — Non-issue or non registration after issue of 
certificate does not affect title of purchaser. AIR 
1952 Trav-Co 479 (480) (Pt B) (Pr 4) (DB). 

SECTION 35 

-Ss. 35, 39 — Scope of — (Kilimanoor and Edap- 

pali) Estates Rent Recovery Act (IV of 1068), Ss. 6, 
8—Sale for arrears of rent — ‘Free of all encum¬ 
brances’ — Meaning — Claim developed by adverse 
possessor—(Limitation Act (1908), Art. 144). 

Section 35, Revenue Recovery Act, indicates only 
the procedure as to the steps to be taken before issue 
of the sale certificate to the purchaser. What is the 
extent of the right which is conferred on the revenue 
auction purchaser has to be gathered from the sub¬ 
stantive provisions of Ss. 0 and 8, Estate Rent Re¬ 
covery Act (IV of 1008), which provide that the sale 
ol land made for arrears of rent due thereon, under 
the authority of the Act shall be ‘free of encum¬ 
brances.' The term 'encumbrances’ of which the 
revenue auction purchaser would be free comprehend 
the claims developed by the adverse possessor, in the 
property possessed and the purchaser gets his title 
under his revenue sale free from the prescriptive title 
which had not yet matured but is in the course of 
acquisition by reason of the adverse possession upto 
the date of revenue sale. 1955 Ker L T 198, Foil.; 
AIR 1938 Mad 835; (1938) 2 M L J 337 and (1947) 2 
Mad L T 387, Distinguished. ILR (1956) Trav-Co 
452 . AIR 1957 Trav-Co 14 (17, 18) (Pt D) (Prs 17, 
22) (DB). 

-Ss. 35, 30 and 34 — Non-payment of sirkar tax— 

Revenue sale—Sale confirmed— Auction-purchaser’s 
title becomes complete on confirmation before the 
issue of certificate of sale under S. 34 ( 0 )—Non-issue 
or non-registration after issue of certificate does not 
affect title of purchaser. See Travancore Revenue 
Recovery Act (1008), S. 34. A I R 1952 Trav-Co 479 
(DB). 

SECTION 30 

-Ss. 30, 35 and 34 — Non-payment of sirkar tax— 

Revnue sale — Sale confirmed — Auction-purchaser’s 
title becomes complete on confirmation before the 
issue of certificate of sale under S. 34 (0) Non-issue 
or non. registration after issue of certificate does not 
affect title of purchaser. See Travancore Revenue 
Recovery Act (1008), S. 34. AIR 1952 Trav-Co 479 

(DB) ' SECTION 39 

-S. 39 — Revenue sale — Effect. See Travancore 

Revenue Recovery Act (1 of 1008), S. 1 (c). 1956 Ker 
L T 313, 


——S. 39—Sale of land for arrears of rent — ‘Free of 

all encumbrances’—Meaning—Included claim deve. 

loped by adverse possessor - Purchaser in revenue 

sa '® Vu g j et hls 11116 free ,rom the Prescriptive title 
which had not yet matured. See Travancore Revenue 

H C (DB) y ACt (1 ° f 10e8,, S * 35< A 1 R 1957 Trav * C(> 

S. 39—Compulsory sales for recovery of Govern¬ 
ment dues — Applicability of doctrine of lis pendens 
to revenue sales in Travancore-Cochin. See T. P. Act 
(1882), S 52. AIR 1955 N U C (Trav-Co) 1043 (DB). 

—S. 39— Sale for tax due on property sold and on 
other properties of defaulter. 

A sale held for arrears of revenue is valid and 
would extinguish prior encumbrances even though it 
was held for recovery of arrears due on the land sold 
as well as other lands belonging to the defaulter. If 
more amount than that actually due to the State, on 
account of arrears of tax and incidental expenses in 
connection with the realisation of the same, is rea¬ 
lised by the sale, the effect of the provision under 
S. 39 that the sale will be free of all encumbrances, 
will nht be taken away. The excess amount thus 
realised is directed to be paid to the Thandapper holder. 
Instead of paying that, if the Government appro¬ 
priated that towards tax from that Thandapper holder 
on account of other properties belonging to him, the 
right and the immunity conferred on the auction pur¬ 
chaser would not be taken away because the sale 
was for something more than that was actually due 
from the land sold. Thus if the several revenue 
auctions were for tax due also on the property sold, 
the sales would wipe away all prior eucumbrance on 
the property. 28 T L J 220, Rel. on. AIR 1952 
Trav-Co 551 (551, 552) (Pr I) (DB). 

-S. 39 — Sale of property for land revenue due 

from other property—Setting aside of. 

A property which belongs to A, but which is in¬ 
cluded in the Thandapper of B cannot be sold free or 
all encumbrances for arrears of state land revenue 
due, not from the property sold, but from other pro¬ 
perties belonging to B. The sale is not binding on A 
and is liable to be set aside. 28 T L J 229 (FB), Foil. 
1952 Ker L T 552 » AIR 1952 Trav-Co 450 (451) 
(Pr 7) (DB). 

-S. 39 - Applicability of S. 52 of T. P. Act to 

■ a * _ _ C 1 - _ ^ A .. J A n n nA r. n/\f HO 
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revenue s&les “ Doctrine of lis pendens cannot be 
extended to revenue sales. See Transfer of Property 
Act (1882), S. 52. AIR 1952 Trav-Co 230 (DB). 

-S. 39—Sale for arrears of revenue — Effect—bale 

held for arrears of revenue is valid and will extin- 
guish prior encumbrance. (T. P. Act (1882), S. 52.) 
AIR 1952 Trav-Co 61. 

-S. 39 -Sale of land for revenue due on that land 

as well on other land of defaulter—If free Jof all 
encumbrances—Valid sale — It should be for arrears 
of land sold alone. 

There is no warrant for the view that the land sold 
in revenue auction could be free of all encumbrances 
only if such sale was for arrears of tax f.“ e °“ 
land. A sale for arrears of revenue is a valid sale and 
will extinguish prior encumbrances even though the 
sale was held for recovery of arrears of revenue due 
on the land sold as well as other lands belonging to 
the defaulter. (1950) Ker L T 322. 

_S 39 — Scope and effect of — Revenue sale held 

pending execution of mortgage or charge decree - It 

affected by lis pendens - Tide of purchwer. Sea 

Travancore Revenue Recovery Act (1 of 1O0S 
S. 2. 1950 Ker L T 322. 

SECTION 41 

-S. 41-Revenue sale - Interest sold is of default. 

ing landholder and not of Government. See iravan 
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core-Cochln Revenue Recovery Act (1068 M.E.), S. 5. 
1962 Ker L J 1277. 

% —S, 41-Provision is directory. 

The provision contained in S. 41 is not mandatory 
and failure to comply with that provision will not 
make the sale void. The section is obviously meant 
only as a direction to the revenue authorities not to 
attach and sell more land than what is sufficient to 
discharge the arrears of revenue due from the de¬ 
faulter. An omission to comply with this direction 
can amount only to an irregularity and cannot in 
any sense affect the jurisdiction of the revenue autho¬ 
rity to hold the sale. Eravi Pillay Krishna Pillay v. 
Maluk Mohamed Sahul Mohd. I L R (1953) Tray-Co 
405 :1953 Ker L T 802 : A I R 1953 Trav-Co 494 
(513) (Pt G) (Prs 51, 52) (FB). 

SECTION 50 

-Ss, 50,34 (1) — Setting aside revenue sale— 

Powers of Board of Revenue — No period of limi. 
tation for revision petition. 

So far as the power of the Board of Revenue to set 
aside a revenue sale is concerned that power is deriv¬ 
ed from S. 50. Section 50 gives wide jurisdiction to 
the revisional authority to set aside the sale on any 
ground it thinks proper. It is not restricted to 
grounds mentioned in S. 34 (1). This wide jurisdic¬ 
tion is intended to meet cases which do not strictly 
come within the restricted operation of S. 34 (L). 

No period of limitation is prescribed and the Board 
is competent to entertain tba revision petition even 
SSfi e /f 7 D t a . °5 P«iod. A I R 1957 Trav-Co 
I?R 36^ A 1 R 19 ° 7 Trav ‘ Co ll6 > Fo11 - (1963) 1 Ker 

—S 50 - Jurisdiction of Government to review 
prior decision dismissing revision petitions for can- 

(1897)?S. 21), reVenUe Sa,e ~ lG€neral Clau,es Act 

n T h ° Gi ^veroment has no jurisdiction to review its 

w Ism V sslDg revision petitions under S. 50 

orovS? fnl Ut ° n °u revenu ® The Act does not 
r ? v,ew b J aQ y of the authorities having 
jurisdiction to confirm or set aside the sale. The 

K^othR«rp Pri ° r 1 eCisi0 r QSd T not exist "here 

G/Xq rS expressly conferred. A I R1953 Trav- 

° d - As soon as the revision petitions 

i e A C1 £r d ’ the Government became funclus officio 

LercL h pT a ii er th \° nly ^r-isdiction that could be 

e?ro? in d thL nT “iW aay inadvertent slip or 

such er?n« Sn! rd6r I i Th i 0 , inh ® rent P 0we r to rectify 
r rro j S does not include the power to reverse tha 

Such e ^ er iQ i L S entirety aQd topass afreshorder! 

nf n K e ® xercis ® d only by way of review. 

elude ° f the ? ener . al CIauses Act does not in- 
ae the power of review in cases of this kind 

Where on the strength of an order passed bv the 

without jurisdiction, setting aside the 

venue sale In review, the owner obtains possession 

K«r ”J 176:1958 Ker LX ,0 b ° VOid ' 1958 
n Jil850? S T e -t'S Kcveo “ e O'dinwee (No. 

ihrq* * the Travancore Revenue Recnvprv 


1950) after the constitution came into force. Oa 
account of this transfer of revisional powers certain 
revision petition was transferred from the Govern¬ 
ment to the Board of Revenue and while the Travan- 
core-Cochin Board of Revenue Ordinance (II of 1950} 
was in force the Board heard ;that '.revision petition 
and dismissed it as barred by limitation on 17-2-1950. 
The party however filed another revision petition on 
7.9.1950 which was allowed by the Government and 
the order of the Board of Revenue was set aside. In 
an application under Arts. 226 and 227 against the 
order of the Government. 

Held, that the revisional powers under S. 50 of the 
Travancore Revenue Recovery Act must be held to 
have been exercised by the Board of Revenue in the 
case and there was no scope for a further exercise of 
the same revisional powers on a subsequent occasion 
by the Government. (2) That the Travancore-Cochin 
Revenue Recovery Act (VH of 1951) which replaced 
the Travancore Revenue Recovery Act (I of 1068) 
after the Constitution came into force did not contain 
any provision conferring general powers of revision 
on the Government. Therefore the assumption of 
jurisdiction on a subsequent revision petition by the 
Government under the Revenue Recovery Act wa« 
clearly contrary to law and the order of the GovernI 
ment on the second revision petition purporting to 
have been passed in exercise of the revisional powers 
under the Revenue Recovery Act was passed withou- 
Matron. Sister Mary Aloysious v. Madhavan 
Pillai kumara Pillai. 1956 Ker L T 697 .-AIR 
Trav-Co 116 (117, 118) (Pt A) (Pr 4) (FB). 

■ —S. 50 Proviso-Revision under — Order setting- 
aside auction sale without notice to affected parties 
—Not legal. See Travancore-Cochin Board of Revenue- 

116 (FB)° f 1950) ’ S * 9> Pr0vis °* A 1 R 1957 Trav-Cc 

SECTION 51 

• —S. 51— Scope. 

Section 51 of the Acttn terms applies only to parties 

rbifn 6 P roc f. ed,D « s . whom arrears of revenue are 
due or are alleged to be due. 

effect oVs S Sl 51 ic iS in Dly !° enabIiDg Provision, The 
euect ot S. 51 is to confer on person aggrieved bv 

nndl P fK! e n ° r P roc * ediQ g s taken by Revenue officers 
under the Revenue Recovery Act the right to sue the 

State in respect of such orders or proceedings and 

tSen r a g r« C fi hey WiU ha r V6 even ** ^Proceedings 
taken are for arrears of revenue alleged to be due 

from them while in fact no arrears were due and also 

in respect of proceedings which purport to have beer? 

bvtt- • 0 Ac / ^though they are not sanctioned 
by the provisions of the Act. The right to sue to se¬ 
aside a wrongful sale of one’s property is an undis¬ 
puted civil right which cannot be said to have beer? 

inThelecrion.b 0 ** tfa “ 1 ^ th ® “n MS 

gainst'the ° purchaser ST? 1 * fg 

psrss 

GoveMment Eruvi Pillay Krishna Pillay ? 

•U, -(Travannore ^tattoo’t 

A “appSon/yToYsuft Kr b ? S - 51 of the 

by a person who has been a party tothe e S air nUe S “i e 
^ngs and not to a suit by a neJS? Lhlf Proceed- 

to anch proceedings. iLt section has no^applfoK 
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to cases where the sale itself was conducted without 
jurisdiction and where it is impeached by the plaintiff 
whose title to the property is not lost by such a sale. 
In the case of a suit by such a plaintiff, the suit 
is governed by the 12 years’ rule prescribed by 
Art. 130 of the Travancore Limitation Act. 1948 
T L R 131 and 1948 T L R 103 Rel. on. I L R (1951) 
Trav-Co 96 (DB). 

TRVANCORE ROYAL PROCLAMATION 

(1042 ME) 

See under Tenancy Laws 

TRAVANCORE RULES REGULATING 
ENQUIRIES INTO CONDUCT OF 
PUBLIC SERVANTS (1072 ME) 

RULE 1 

—R 1 — Public servant holding office during 
pleasure of Ruler—Dismissal of — Effect of rules on 
powers of Ruler—(Constitution of India, Art. 311). 

The Rules of 1072, though termed as Rules, are not 
Rules made under the rule-making power in any 
statute but themselves constitute a primary and 
independent legislative measure and as a part of the 
statute law of the State are binding on the Sovereign 
as well as on the subject. In other words from the 
date of the enactment of the Rules public servants 
could not be dismissed at His Highness’s pleasure. 
A I R 1937 -P C 31 and A I R 1951 Mad 882, Disting. 
Further even assuming that public servants hold 
office at the pleasure of His Highness the Maharaja 
the exercise of such pleasure must be nude by him 
and he could not delegate that power because if he 
could the pleasure would be not of His Highness 
but of the person to whom the delegation is made. 
AIR 1956 Trav-Co 35 (39, 40) (Pt A) (Prs 15,16, 17). 

TRAVANCORE SALT ACT (3 of 1088 ME) 

SECTION 11 

-Ss, 11 and 14—Construction—Powers of Govern¬ 
ment under—Cancellation of licence of private 
owner — What vests in Government — Right to take 
over salt-factory and establish Government factory— 
Notifications closing salt-works of private person, 
cancelling his licence and establishing factory of 
Government — Ultra vires. 

By a relinquishment or cancellation of a licence 
under the first part of S. 14, what is left at the dis¬ 
posal of the Government is only the “salt works” and 
not the salt factory. Salt-works and salt-factory are 
differently defined in the Act, in S. 3, Cls. (j) and (k). 

A salt-work is therefore a smaller unit included in 
-the larger one “salt-factory.” ‘ Salt-works” do not 
mean the same thing as a salt-factory. The proprie¬ 
tary right vests in the Government under S. 14 (a) 
and what is sought to be purchased by them is the 
proprietary right in the "salt-works” and not in the 
“salt-factory.” 

No statute can or will be construed as depriving 
the subject of his rights unless the language is clear 
in that behalf. Reference to a part can under no cir¬ 
cumstances be held to be a reference to the whole. 
Nor can a person or an authority take possession of 
the whole in the name of a part or a portion. The 
Salt Act, throughout, makes a distinction between a 
salt-factory and a salt-work and when the statute 
states (inS. 14) that the salt-works shall be at the 
disposal of the Government or that it shall vest in 
them or that its value shall be paid in the prescribed 
manner it cannot be held that it refers to the salt- 
factory. 

Hence Travancore Government Notification No. 
1-2-2471/42, D. D. dated 10 12 1949, i?sued under 
Ss. 11 and 14 of the Salt Act, closing down the salt-, 
factory of a private individual, not belonging to the 


Government, cancelling the licence or talcing ov„ 
the factory, is ultra vires the powers vested in the 
Government under Ss. 11 and 14. The cancellation 
of the licence is also without jurisdiction. 

fn the same way, the Notification of the Govern- 
ment, dated 15-12-1949, establishing a salt-factory in 
the premises or property in the possession of a private 
Individual is also invalid and ultra vires. Under S. 11, 
the Government may establish a salt-factory only 
In land which is the property of the Government or 

other land in which the owner thereof shall permit 

such establishment, Where the licensee of a salt, 
factory or salt-works, has, under an agreement with 
the Government, the right to retain possession of the 
properties comprised therein with all their improve¬ 
ments for a term of years, and when lie has not 
committed any breach of the agreement so as to 
enable or entitle the Government to resume posses, 
sion, and the licensee has not given any consent for 
the Government to establish salt-factory in the pro¬ 
perty, such a Notification establishing a salt-factory 
there, is without jurisdiction and unauthorised. 
Section 11 cannot enable the Government to establish 
a salt-factory in that property when the period of the 
licensee under the agreement has not expired and the 
agreement is still in force. 1950 KLT 159 i 1950 
T C L R 162 : AIR 1952 Trav-Co 14 (19) (Pt E) 
(Pr 20). 

SFCTION 14 

——S. 14 — “Salt-works” — If means or identical 
with salt-factory — Power to close salt-factory of 
private owner after cancelling licence of owner in 
respect of salt-works — Salt-factory established by 
the company at its own costs in lands let out to it by 
Government for 50 years — Factory coming into 
existence before Act 3 of 1088 ME was enacted — 
Governmeot have no power under Ss. 11 and 14 
issuing notification closing down the factory before 
expiry of 50 years and establishing a factory of their 
own. See Travancore Salt Act, S. 11 (2). AIR 1952 
T C 14. 

TRAVANCORE SEA CUSTOMS ACT 
(5 of 108SME) 

PREAMBLE 

•Preamble — Travancore Land Customs Act (2 of 


ft tVWlLUWIV * BHTHUVVI V M UUV4 \ — — — 

1091 M.E.) — Notification under dated 7 1-1946 — 
Interpretation —Travancore Land Customs Act (1091). 

Clause (1) of the notification, dated 7-1-1946 under 
the above Acts makes it clear that goods imported by 
land, sea or backwater into Travancore are exempt 
from customs duties if they are the produce or 
manufacture of British India or of the territories of 
the Cochin State : There is no justification for reading 
a further qualification into the provision to the effect 
that they should also be imported directly into 
Travancore from British India or the Cochin State 
and not through some other territory. (1961) 1 Ker 
L R 489 j 1961 Ker L J 338 s 1961 Ker L T 395. 

SECTION 170 

-S. 170 — Order parsed in appeal — Finality of, 

under S. 170 — Jurisdiction of Civil Court when not 
barred — Civil P. C. (1908), S. 9 - Sea Customs Act 
(1878), S. 188. 

The finality conferred on orders in appeal by S. 170 
can possibly apply only to acts which are within the 
purview of the Act and not to actions which are not 
warranted by the Act or are prohibited by it. Even 
the ordinary civil Courts would have jurisdiction to 
entertain suits and afford relief against the acts or 
orders of the Customs authorities. The aggrieved 
party is not bound to pursue the statutory remedies 
provided by the Sea Customs Act. (1940)2 ML J 140: 
AIR 1940 PC 105 and (1955) 1 MLJ 422 : AIR 
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1955 Mad 187, Foil. (198U 1 Ker L R 4S9 : 1901 
Kct L J 338: 1961 Ker L T 395. 

TRAVANCORE SERVICE INAM PRO- 
CLA.Y1ATION (1068 ME) 

SECTION 2 

—Ss. 2. 3 — Applicability — Temple service. 

The Proclamation deals only with cases where the 
grant had been made by the Government in connec¬ 
tion with specific State seivices. Where it is not 
claimed that the temple service which was attached 
to the plaint property had anything to do with the 
State at any time, and it was a private Devaswom that 
had initiated the service such Devaswom service it 
continued to remain in spite of the State's assumption 
of management of the Devaswom. The power of the 
Government under $. 2 of the Proclamation to resume 
their service inams and their freedom from question 
by way of suit undor S. 3 on exercise of such power, 
could not therefore apply in the circumstances. 
Ihere was no bar to the maintainability of the suit 
for declaration that the proceedings started by the 
defendant for recovery of possession of the suit pro¬ 
perties from the plaintiff were unsustainable and for 
issue of icfunction restraining the defendant from 
talcing possession of the property and for other appro- 

b r V r « irt ^-°i the Servic0 Inam Pfoclami- 
^onoHoeS. ILR(19o6) Tray.Co 684: AIR 1957 
Tray-Co 269 (270) (Pt A) (Pr 6) (DB). 

SECTION 3 

—S. 3 - Temple service - Proclamation deals only 

Go V h flrnm«nY ber0 th ® ^ ^ b ® 6n made b V 
- Pnl i 0001160 ' 1011 with s P eclfic State services 
^ er of Government to resume their service 

[?iiMfaH nd c tb i €ir fre0dom from question by way of 

th ref!” H on exercis e of such power could Vot 

PriwiS nf ppy t0 service initiated by a 

Prnphm,? VaS /'Tn?o\ See Tfavancore Service Inam 
Proclamation (1008), S. 2. AIR 1957 Tray-Co 269 

TRAVANCORE SERVICE REGULATIONS 

ARTICLE 1 

•.IT' of T Ri S ht of action-Executive 

Birth date ffrp!if er Cnqu . ,ry l T y ariation of-Effect- 

tutDnnfToi^ [ [ Sei nV^ hook—Effect of-(Consti- 
tution of India, Arts. 300 and 310). v 

tor^ole • ?h; 0r ®, SerViCe R9 ? uIations bave no statu. 

riL,' rce ’they are mere rules of guidance for the 
by 0 “u4f V ?“^ perso ^aggrieved 

flfte/enauirinffh 0 e2e ? t tbe Government’s order 
Gove^nSen! ? f aS °.? y th l f in , respect of all future 
ServiM Bout u C u° nS the date entered in the 
hirth^Uhe^K^i 50 C0Qsider « d to be the date of 

other provisiAn nf C0r “ ed - There was n0 iule or 
4o accept tha? enjoining any public authority 

Tb e the , P laintl3 s da te of birth, 

own rme anTfh«rp Educatl °? wa ? governed by its 
on the deoarlmpn? H° maklng lt inoumbent 
hythedenarfZnJf alt f er tha r0 8 [sters maintained 
or to entdas r- D nf °- rm t0 Service Book entries 
tive Govelnminf^.w R0g ! erS< (2) That the execu- 

when the 0 h ? n Z d A revise or r vary its orders ev en 

ft was ftrfo 0 « lna order was after an enquiry unless 

JTfiSftjg to 

[Vol. 14.1 Fn.D. 52, 


AIR 1954 Trav.Co32, Bel. on. K. Mohammed v. 
State of Kerala, 1957 Ker L J 570 » 1957 Ker L T 608: 
I L R (1957) Ker 685 : AI R 1958 Ker 1 (2, 3) (Prs 6, 
8, 9) (FB). 

ARTICLE 252 

-Art. 252—‘Superior servant’—Position and status 

of—‘Superior public servant’— Difference— (Travan* 
core) Inquiry Rules (1896), R. L. 

The ‘superior servant’ of Art. 252 of the Travan- 
core Service Regulations is an entirely different thing 
from the ‘superior public servant’ of the Inquiry 
Rules. The Travancore Service Regulations defines 
‘superior service’ for the purpose of determining the 
two kinds of service qualifying for pension, aod it 
does not pretend to lay down any rules as to the 
authorities competent to remove public servants. The 
Inquiry Rules make separate provisions for enquiries 

into the conduct of‘superior public servants’and of 

‘inferior public servants’ and for that purpose, lay 
down that a superior public servant shall be a public 
servant not removable from the office without the 
sanction of His Highness the Maharajah. Those rules 
make no attempt to say who are the public servants 
not removable without such sanction. For that the 
rules or orders governing the removal of public 
servant have to be considered. 1958 Mad L I (Crh 
249 1 1958 Ker L T 106, 3 1 

ARTICLE 352-F 

—Art. 352 (F) (C) — Government Press note, dated 
20th February 1950—Validity. 

Article 352 (F) (C) of Travancore Service Regula¬ 
tions which states that the date of birth of a Govern¬ 
ment servant, which has been accepted and recorded 
in the service register shall form conclusive evidence 
on the same cannot bind the discretion of the state 
and a later decision as embodied in the Press not* 
dated 20th February 1950, to accept the date of birth’ 
in the College admission register as the correct age 
tor purposes of superannuation is well within the 

SSS7rR 0 {& e £7. , Sn. ^1959 KS 

(195 9 9, Ke'r 278. 194 ' (1939 ’ 2 L * bLJ I L « 

—Art 352-F (e)-Ordering directing retirement on 
basis of date other than given in Civil List — Retire 
ment in pursuance of general Government decision 
on basis of his date of birth as entered in College 
ff c ? rds ,i' n preference to one given in Civil List- 
Order did not amount to a dismissal or removal from 

S 1934Trav. e Co C 32(DB," a °' Art 311 A » « 

TRAVANCORE SOLDIERS LITIGATION 
ACT (7 of 1116 M.E.) 

SECTION 3 

Ss. 3(b) (Hi) and 11— Exemption from limitation 
on ground that plaintiff was serving under 
ditions specified in S. 3 (b) (iii)-pfoof ° W 

A discharge certificate from army on a mai. r » 
demobilisation is not sufficient proof? That the pLi! 
cular umt to which the plaintiff belonged wasTn a 
slate of mobilisation should be proved by production 
of proper certificate from the military authorities 
Soldier Litigation Act (Travancola Act 7 of 11 IB 
M.E.), S. 11. AIR 1958 Ker 228 (DB), 

(FB)?] errUled 00 an ° ther P ° lnt ln A * R 1904 Ker 8 

SECTION 11 

limitation on grounVthat fr j m 

war conditions—Proof of. serving under 

Where the plaintiff claims exemption frnm n s* 

tlon under S. 11 on the ground that he wS seeing 
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under war conditions as specified in S. 3 (b) (iii) i. e., 
serving with a unit which for the time beiDg was 
mobilised, the question is one of fact which has to 
be proved by the plaintiff. A certificate of discharge 
from army on account of demobilisation is not suffi* 
cient to prove it. From the fact that demobilisation 
took place only on 7th August 1947, it cannot be 
assumed that the Unit in which he was serving was 
being mobilised throughout the whole period. 
‘Demobilisation’ in the context only means discharge 
from the army and it cannot be assumed from the 
use of the expression demobilisation that the unit 
was in a state of mobilisation until that date. The 
meaning of the expression ‘to mobilise’ in relation to 
the Army means to make armed forces ready for war. 
A new recruit has to pass through different stages of 
training and even then the Unit may not be mobilised 
for war at all. That the particular unit to which the 
plaintiff belonged was in a state of mobilisation 
should have been proved by production of a proper 
certificate from the military authorities. AIR 1958 
Ker 228 (228) (Pt B) (Pr 2) (DB). 

[Overruled on another point in A I R 1904 Ker 8 

(FB).] 

TRAVANCORE SPECIFIC RELIEF 
ACT (13 of 1115 M.E.) 

See under Specific Relief Act (1877). 

TRAVANCORE TAXATION ON INCOME 
(INVESTIGATION COMMISSION) ACT 
(14 of 1124 M.E.) (1949) 

PREAMBLE 

•-Preamble—Existing law — Section 1 (3) came 

into force immediately on the passing of the Act— 
The Act was therefore an existing law from the date 
of passing right up to 1-7-1949 and was consequently 
continued by Ordinance 1 of 1124. See United State 
of Travancore and Cochin Administration and Appli¬ 
cation of Laws Ordinance (1 of 1124 M.E.). AIR 
1956 S C 246. 

Q —Preamble—Keeping in force by Parliament Act 
(14 of 1124) by Act of 1950 not illegal. See Opium 
and Revenue Laws (Extension of Application) Act 
(1950), S. 3. AIR 1962 Ker 38 (FB). 

SECTION 1 

q ——S. 1 (3) — Notification issued on 26th July, 
1949, bringing the Act into operation as from 22nd 
July, 1949, is valid. 

The notification issued on 26th July, 1949, bringing 
the Travancore Taxation on Income (Investigation 
Commission) Act into operation as from 22nd July, 
1949, cannot be said to be invalid. In exercise of the 
power conferred by S. 1 (3) the Government surely 
had the power to issue the notification bringing the 
Act into force on any date subsequent to the passing 
of the Act. There can therefore be no objection to 
the notification fixing commencement of the Act on 
the 22nd July, 1949, which was a date subsequent to 
the passing of the Act. The Act has not been given 
a retrospective operation, that is to say, it has not 
been made to commence from a date prior to the 
date of its passing. It is true that the date of com¬ 
mencement as fixed by I he notification is anterior to 
the date of the notification but that circumstance 
does not attract the principle disfavouring the retros- 
npctive operation of a Statute. A. Thangalkunju v. 
M VenViUchalam, (1956) 29 I T B 349 : 1956 S C A 
259: 1956 S C 1 323, (1955) 2 S C R 1196: AIR 1950 
S C 246 (258) (Pt D) (Pr 39). 

B _§ 1 (3) — Commencement of Act — Existing 

law - Travancore and Ccohin Administration and 
Application of Laws Ordinance (I of 1124), Ss. 2 (b) 

and 3 (1). 


Sub-section (3) of S. 1 of the Travancore Taxation 
on Income (Investigation Commission) Act, 1124 ca m& 
into force immediately on the passing of the Act umta 
S. 22 of Act VI of 1123 by His Highness the Maharaja 
of.Travancoreon the 24th Kumbhom 1124 (7th March 
1949), and the operation of the other sections of the 
Act alone was postponed to such date as the Govern, 
ment may by notification in the Government Gazette 
appoint. Hence sub-s. (3) of S. 1 will be an existing 
law coming within the definition of that term in 
S. 2 (b) of tne United State of Travancore and Cochin 
Administration and Application .of Laws Ordinance 
1124 (1 of 1124), it will have its existence continued 
under the provisions of S. 3 (1) of that Ordinance, 
and it will have sufficient potency to bring the rest of 
the enactment into force on the 22nd July 1949 when 
the notification concerned was issued by the Govern, 
ment of Travancore Cochin. 

The Government however had no right to notify a 
date anterior to the date of the notification (viz., 20th 
July, 1949), as the date on which the Act shall come 
into force. Thangalkunju Musaliar v. Venkitachalam 
Potti, 1954 Ker L T 23 :1 L B (1953) T C 1145:25 
ITR 120 : AIR 1954 Trav Co 131 (134) (Pt B) (Pn 13, 
14) (FB). 

# —S. 1—If extant—Constitution of India, Art. 372 
(1)—Opium and Revenue Laws (Extension of Appli* 
cation) Act, (1950), as amended by Central Act (44 
of 1951), S. 3). 

The Travancore Taxation on Income (Investigation 
Commission) Act, 1124 is still in force by virtue of 
Art. 372 (1) of the Constitution; it has been amended 
twice by the Central Legislature which after 20th 
January, 1950, is the competent Legislature as far as 
legislation regarding income other than agricultural 
income is concerned; as a result of the action of the 
Central Legislature the Act did not lapse on 10th 
August, 1950, or on any date subsequent thereto; and 
the Central Commission has all the powers this day 
that the Travancore Commission had under the enact¬ 
ment and no more. Thangalkunju Musaliar v. Venki¬ 
tachalam Potti, 1954 Ker L T 23 :1 L RJ^RJ) T C 
1145 » 25 I T R 120 i A I R 1954 TravCo 131 (135) 
(Pt C) (Pr 17) (FB). 

SECTION 3 

e —S. 3 (1)—'Existing Law’ - Travancore Taxation 
on Income (Investigation Commission) Act 14 of 1124) 
was existing law for S. 3(1). See United Estates of 

38 (FB) - SECTION 5 

o _s. 5 (1) — Section 5 (1) is not discriminatory 

and violative of the fundamental right guaranteed 
under Art. 14. See Constitution of India, Art. 14. AIK 

1956 S C 240. 

• _S. 5 (1)—Reference by Government in respect 

of evasion of tax for certain years-Power of investi¬ 
gation Commission to cover other period. 

Under S. 5 (1) the Government could refer any 
case or points in a case. There is nothing in that sub- 
section which requires that a 'case referred there¬ 
under must cover the entire period mentioned in 
S 8 (2). Indeed, the Government might have reason 
to believe that an assessee evaded the tax only in, 
say two years and not in others and in such a case 
the Government could only refer the case for'mvesti- 
gation of evasion during those two years only 
could not refer any case tor other years as to which 
they had no reasonable belief. Therefore in such a 
situation the reference must be hmitcd to^ 
cular years in which the evasion was believed to 
have taken place, it makes no difference whether one 
calls the matter referred a ‘case’ or ‘points in a case. R 
follows, therefore, that, in order to ascertain wheth , 
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in a given case the reference covers the entire period 
or only a shorter period, one has only to look at the 
order of reference. Where the operative part of the 
reference clearly records the fact that the Govern¬ 
ment had prima facie reasons for believing that the 
petitioner has to a substantial extent evaded payment 
of taxation on his income for 1942 and 1943 and that 
they considered that this was a fit case for reference to 
the Income-tax Investigation Commission under S. 5 
(1), the Commission or the authorised official appoint¬ 
ed by it has no furisdiction to cover any period 
beyond those specific years 1942 and 1943. A. Thangal- 
kunfu v. M. Veokitachalam, (1956) 29 I T R 349i 
1950 S C A 259 : 1956 SCJ 323i (1955) 2 S C R 1190: 
AIR 956 SC 246 (257) (Pt B) (Pr 34). 

% -S. 5—Section is not discriminatory. See Consti¬ 

tution of India, Art. 14. AIR 1962 Ker 38 (FB). 

# —Ss. 5, 8 (2)—Reference in due time as provided 
in S. 5 — There is no limitation of time for making 
assessment. Mohammad Abdul Kadar v. Commissioner 
of Income-tax, I L R (1961) 1 Ker 517: 1961 Ker L J 
529, 1961 Ker L T 558., AIR 1902 Ker 38 (43) (Pt E) 
(Pr 10) (FB). 

—S. 5 — Quaere—Parallel proceedings under S. 47 
of Travancore Income-tax Act and Taxation on 
Income (Investigation Commission) Act, 1124 if 
repugnant to good faith. See Travancore Incorae*tax 
Act (1921), S. 47. AIR 1957 TravCo 303 (DB). 


j. 5 — Scope of inquiry—Order for investigation 
relating to period 1120 — Direction to produce 
accounts in respect of period 1119-1123—Legality. 

Where the order of the Government directing 
Investigation under the Travancore Taxation on 
Income (Investigation Commission) Act, 1124, relates 
only to the evasion of payment of income-tax for the 
year 1120, the fact that the petitioner (assessee) was 
called upon to produce his accounts bank pass books 
and other such documents not merely in respect of 
that year but for the years 1119-1123 cannot possibly 
enlarge the ambit of the investigation directed by the 
Government. AIR 1957 TrayCo 303 (304) (Pt A) 
(Pr 5) (DB). ' 

.• s - 5—Scope of inquiry by Central Commission 
uncases referred to it — Constitution of India, Art. 

Where the only reference made to the Central 
Investigation Commission prior to the last day of 
Makarom 1125 (11th February, 1950), was the refe¬ 
rence of Evasion Cases Nos. 1 and 2 of 1125 relating 
to evasion of income-tax by the petitioner in relation 
to years 1942 and 1943 pending before the State Com- 

iuric!finM he that f 0 C ^, nt ? a ‘ Commission had no 

pica C i 0n to 80 be y° nd tbe covered by those 
cases and any attempt to enlarge the scope of inquiry 

DrohSi«S U l any le ® isla ! ive warrant and coulcl be 
fhanmiL? !* y w W , r , lt °* Prohibition under Art. 220. 

Thangdkuniu Musaliar v. Venkitachalam Potti, 1954 

AIR^l t ‘ 1 h R , <} 953 > T C 1145 : 25 I T R 120 i 
AIR 1954 Tray-Co 131 (134) (Pt D) (Pr:13) (FB). 

SECTION 8 

fusHfi^* e, 2 18 ? othin 8 in S. 8(2) which 

, the contention that action may be taken 
^given^H?^ VfS 1* a “ unau L thoiised direction 

A= P M? 95 ts^ 

chdei S rhlilrnl ny Iaco “ e “Ja* Authority’ - It in- 
Phrases), 6 * Revenue Authority-(Words and 

? he P r0vIsions of S. 8 (2) of the Act. 
tbe words any income-tax authority’ would include 


the Chief Revenue Authority which was an Income- 
tax authority under the Travancore Act (8 of 1090). 
It may also be noted that S. 4 of the Travancore Act 
(17 of 1122) continued all proceedings and petitions 
pending before the Chief Revenue Authority and pro¬ 
vided that the same may be disposed of by the said 
authority or by such authority as may be appointed 
by the Government ler the purpose as if the said 
Travancore Act (8 of 1090) had not been repealed. It, 
therefore, follows that the Chief Revenue Authority 
was included within the expression “any income-tax 
authority’ in S. 8(2) of the Act and the assessment 
orders of the petitioner for the years 1942 and 1943 
which were •concluded by the Chief Revenue Autho¬ 
rity could be alfected or overridden by any oider 
which might be passed by the Government under 
S. 8(2) of the Act. A. Thangalkunju v. M. Venkita¬ 
chalam, (1956) 29 I T R 349 , 1956 S C A 259 j 1956 
S C J 323 : (1955) 2 S C R 1196 , AIR 1950 S C 246 
(259) (Pt E) (Pr 41). 

#-S. 8.(2)—Escaped income case referred to In¬ 

vestigation Commission under Act 14 of 1124—Report 
submitted and accepted by State Government and 
directions issued under S. 8(2)—Demand notice issued 
by Income-tax Officer without passing order of assess¬ 
ment — Act of 1950 coming into force after notice — 
Jurisdiction of Central Government to issue fresh 
directions under S. 8(2). See Opium and Revenue 
Laws (Extension of Application) Act (1950), S. 3(c) 
AIR 1902 Ker 38 (FB). ' { h 

■-Ss. 8 (2) and 5—Reference in due time as pro- 

vided in S. 5 — There is no limitation of time for 
making assessment. See Travancore Taxation on 
Income (Investigation Commission) Act (14 of 1124) 
S. 5. AIR 1962 Ker 38 (FB). 1 ^ 

•— s ‘ 8-0rder under S. 8(2)—Validity. See Opium 
and Revenue Laws (Extension of Application) Act 
(1950) as amended by Act (44 of 1951), S. 3. AIR1955 
irav 1*0 15 (oB)< 


TRAVANCORE TIMBER TRANSIT RULES 

RULE 11 

-F. 11-Conviction under R. 20 and S. 35 of old 
Act for contravention of R. ll-Legality-Reoeal of 
Act 2 of 1008 - Effect - Failure to lassie required 
rules cannot be remedied by invoking the section of 

Act ° r » a I ul ® ? ra ™ ed under that Act but 
which is inconsistent with the provisions of the new 

Act. oee lravancore.Cochin Forests Act (3 of 19^91 

S. 101(1). 1958 Cri L j 1184 , AIR 1958 Ker 262. 

RULE 26 

—-B. 20—Repeal of Travancore Forest Act 2 of 1008 
and rules thereunder — Conviction under R. 20 and 
S. 35 of Travancore Forest Act (1068), for contraven 
tion of R. 11 of Timber Transit Rules—Legality—As 
the lower Courts acted illegally in relying on old 
provisions for entering a conviction against accused 

UnsustaiDab lein law and has to be qua- 

I ir\\?i 0 \ 0 Travancore-Coehin Forests Act (3 of 1952 ) 
S. 101(1). 1958 Cn L J 1184 t AIR 1958 Ker 26|. ’ 

TRAVANCORE TOBACCO ACT 
(1 of 1087 M. E.) 

PREAMBLE 

Corresponding Law — Cochin tv, 

siisiiip 
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-Preamble — Kanyakumari District in Madras 

State — If forms part of Kerala State — (States Re¬ 
organisation Act (1956), S. 120)—(Kerala Adaptation 
of Laws Order (1950), S. 5 (2)). 

In view of S. 120 of the States Reorganisation Act, 
1956, and Cl. 5(2) of the Kerala Adaptation of Laws 
Order, 1950, the present Kanyakumari District of the 
Madra? Stale does not form part of the ‘State of 
Kerala’ for the purposes of the Travancore Tobacco 
Act, and the purchases from the Kanyakumari Dis¬ 
trict of the Madras State cannot be considered as 
purchases from A class or B class licensees 'in the 
State’ and all movements of tobacco from the Kanya¬ 
kumari District of the Madras State to the Kerala 
State can be considered only as ‘import’ as per S. 512) 
of the Kerala Adaptation of Laws Order, 1950. 1958 
Ker L J 325 i 1958 Ker L T 743. 

SECTION 31 

<§>-S.31 — Right of Maharaja of Travancore to 

absolutaly delegate legislative function — (Constitu¬ 
tion of India, Art. 245). 

In view of the words ‘with our sanction’ in the sec¬ 
tion it is difficult to cut down the section as invalid 
on the ground that there is an absolute delegation of 
legislative function. Even if the section amounted to 
such a delegation the Maharaja at the time he made it 
had on the basis of the sovereignty which he claimed 
and exercised had the sole and untrammelled discre¬ 
tion to delegate all or any of his powers to such 
person or persons as he deemed 6t. He was an abso¬ 
lute ruler and the inhibition against the delegation of 
legislative power and the maxim, delegata potestas 
non potest delegare had no application to him. T. K. 
Abraham v. State of Trav-Co. 1957 Ker L j J146 i 
I L R (1958) Ker 148 i (1957) Mad L J (Cri) 855 i 

1957 Ker L T 1184 : AIR 1958 Ker 129 (131) (Pt A) 
(Prs 7, 10) (FB). 

[Reversed on another point in AIR 1902 S C 922.] 

QD-S. 31—Rules under—Validity of — (Constitu¬ 

tion of India, Art. 14). 

The levy imposed by the Act and the rules framed 
thereunder do not violate the equality granted by 
Art. 14 of the Constitution. AIR 1952 S C 123 : 1952 
S C J 108 and A I R 1951 S C 314 : 1951 S C J 390 : 
(1954) 1 Mad L f 619. Rel.on. T. K. Abraham v. State 
of Trav-Co. 1957 Ker L J 114G 1 1LR (1958) Ker 148 1 
(1957) Mad L J (Cri) 855 : 1957 Ker L T 1104 i AIR 

1958 Ker 129 (132) (Pt B) (Pr 11) (FB). 

[Reversed on another point in AIR 1902 S C 922], 

<$-S. 31 — Rules under, Rr. 14 and 10 — Levy of 

licence fee under — If violates Art. 19(L)(q) of the 
Constitution. T. K. Abraham v. State of Trav-Co. 1958 
Ker L J 1146 : I L R (1958) Ker 148 : (1957) Mad L J 
(Cri) 855 i 1957 Ker L T 1184 i AIR 1958 Ker 129 
(132) (Pt C) (Pr 13) (FB). 

[Reversed on another point In AIR 1902 S C 922]. 

@-S. 31 — Licence fee under—Nature of—Effect 

of application of Central Excisesand Salt Act to 
Travancore State from 1st April 1950—(Constitution 
of India, Art. 277 and Sch. VII, List 1, Item 84). 

Taxes are compulsory contributions exacted by 
Governments from private individuals and groups 
for meeting the costs of public services. Although 
the licence fee-levied under the Act being one im¬ 
posed for the purpose of augmenting the revenues 
of the State is a tax it is not a duty levied upon a 
manufacturer or producer in respect of a commodity 
manufactured or produced. Therefore the Jevy can- 
not be said to be a duty of excise coming within the 
ambit of Entry 84 of the Union List and that it had 
become inoperative when the Central Excises and Salt 
Act of 1944 was extended to the Travancore State 
with effect from 1st April 1953. T. K. Abraham v. 


State of Trav-Co., 1957 KetLJ 1146 i ILR UBttt 
Ker 148 , (1957) Mad L j (Cri) 855 :. 1957 Ye L t 
1184 i AIR 19o8 Ker 129 (133) (Pt E) (Prs 20, 23* 


ineversea on another point in AIR 1902 S C 922], 
© —-S. 31 - Licence fee under - If tax on profei- 

sjon, trade, calling or employment-(Constitution of 

Art. 2/6 (2) and Sch. VII, List 2, Entries 60 
and 62). 


As the base of the levy under the Act is neither an 
occupation nor the income derived therefrom but the 
commodity concerned, namely the tobacco stocked 
by the license it is not a tax on occupation or its 
income which should be restricted to the annual 
sum of Rs. 250 under Art. 270 (2) of the Constitution. 
On the other hand the levy is a luxury as tax, a 
tax coming under Entry 02 of the State -List. Both 
the motives which induce the State to impose tax 
on articles which are deemed to be luxuries; namely 
the desire to restrict the expenditure of money in 
certain directions or to tax the rich or that part of 
the expenditure of all classes that is regarded as a 
superfluity or as socially undesirable, have played 
their part in the taxation of tobacco in the State of 
Travancore. T. K. Abraham v. State of Trav-Co., 
1957 Ker L J 1146 * ILR (1958) Ker 148 • (1957) 
Mad L J (Cri) 855 : 1957 Ker L T 1184 : AIR 1958 
Ker 129 (134) (Pt F) (Prs 25 to 28) (FB). 

[Reversed on another point in AIR 1902 S C 922]. 


TRAVANCORE UNIVERSITY ACT 
. (1 of 1113 ME) 

SECTION 28 

S. 28 (b)—Government servant working in insti¬ 
tution under University — Power of University to 
take displinary action. 

The petitioner was appointed to the service of the 
State on the advice of the Public Service Commis¬ 
sion and he entered service in the Education De¬ 
partment. It was while he was employed in the 
pre-University School that the said institution was 
brought under the University and converted into the 
Intermediate College. The position of the petitioner 
was that of a Civil servant under the Government 
and he was governed by the rules applicable to 
employees holding appointments under Government 
by virtue of S. 28(b), Travancore University Act. 
The petitioner was suspended from service for one 
year by an order passed at a meeting of the syndicate 
presided over by a Vice-Chancellor. 

Held, that when the institution in which the peti¬ 
tioner was employed was brought under the control 
of the University, the petitioner also came under 
the disciplinary control of the University. Thus the 
University had the power and the jurisdiction to take 
appropriate action against the petitioner for misdeeds 
proved against him. Hence the order of suspension 
passed by the University could not be said to be 
ultra vires the University authorities. (1958) 2 Lab 
L I 399 i 1957 Ker L J 988 i 1957 Ker L T 1070 : 
ILR (1958) Ker 131. AIR 1958 Ker 72 (73) (Pt A) 
(Pr 4) (DB). 

_S. 28(b)—Order R. Dis. 9033 51/G.S., dated 

3-4-1951, Pt. (1)3(2) — University servant — Order of 
dismissal — Non-compliance with rules embodied in 
order — Order will be quashed — (Constitution of 
India, Art. 311). AIR 1955 N U C (Trav-Co) 1673 
(DB). 


TRAVANCORE VAKILS ACT (3 of 1075 ME) 

PREAMBLE 

0 —Preamble—Rules under Act—R. 449—Scope- 

Duty of vakil to account for every cash received on 

behalf of client - Irregularity in the matter treated 


TRAVANCORE VAKILS ACT (1075 ME), S. 13 
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as professional misconduct. See Legal Practitioners 
Act (1879), S. 13. AIR 1964 Ker 192 (193) (SB). 

SECTION 13 

—Ss. 13 and 14 — Vakil taking up permanent 
appointment under Government — Vakil ceasing to 
practice for 5 years continuously. 

A clerk in a Munsiff's Court got special study leave 
to qualify himself to be a vakil and having qualifitd, 
got himself enrolled and after practising for four 
years, rejoined his permanent place in government 
service and after 14 years ol lurther service, retired 
and started practice on the basis of the original 
sanad granted to him. The District Judge ordered 
that he should not practise and should surrender 
the original sanad uuder S. 13 of the Regulation as 
he had accepted permanent government service there¬ 
after. A revision petition was filed. 

Held,, action was called for under S. 14 of the 
Regulation whereuuder a vakil who has ceased to 
practice for 5 years may be ordered by the High 
Court to surrender the sanad to an officer or Court 
appointed by the High Court He can then apply for 
issue of another sanad if he is entitled to it. Such a 
remedy is not opeo if action is taken under S. 13. 

Quaere.—If rejoining a permanent appointment, 
wherein a person had a lien, after enrolment, amounts 
to acceptance of a permanent appointment or not 
under S. 13. AIR 1932 Trav-Co 496 1497) (Pr 2) 
(Do). 

SECTION 14 

“ S. 14 — Vakil wholly absenting from practice for 
nve years-Action called for under S. 14-Vakil has 
to deliver up his sanad in compliance with an order 
made by High Court—In fuch a case he is entitled 
to apply for a fresh sanad if he is qualified to do so 
—No such remedy is open to party if action is taken 

Travancore Vakils Act (3 of 1075 
ME), S. 13. AIR 1952 Trav-Co 496 (DB). 

TRAVANCORE WILLS ACT (6 of 1074 ME) 

PREAMBLE 

—Preamble — Will essentials — Registry in wrong 
book, ellect —(Hindu Law —Wills —Succession Act 


(1925), S. 63). 


A will is tho legal declaration of the intention of 
a testator with raspect to the property which he 
desires to be carried into effect alter his death. A 
will need not to be in any particular form. It i s 

deceased * * COntains the tes tamentary wishes of the 

r^ft* Travan ? ore WUls Act n0 special form is 

enough 6 te<ita . m0Qt ary disposition. It is 

" he document is attested by two witnesses 

Is RnnkM S ter i ed ‘ I he clrcu { nstaQ ce that the registry 

1 a r d not in <he Book appropriate for 
vafldSJ A rat J 0n ° f a wil1 is not one that would in- 

ttwiSIS 2 l ) 53 Ker L T 749: AIB1954 

SECTION 15 

diI7Af 15 a 7T M .L hammadan testator-Oral will-Vali- 
ri y °Vi e J the enactment of the Travancore Wills 
of Mohamedan law allowing oral wills 
. d , ee “ ed t0 . ha ve been abrogated by provi- 
aref Act s0 fa , r as Muhamedens in Travancore 

Act ^ 

a dooument and that both of them attested the 

(ffi) d S CU a? e aVr pr £ of \o SeB Succession Act 

s - w* AIR 1952 Trav-Co 195 (DB). 


TRAVANCORE WORKMEN’S COMPENSA¬ 
TION ACT (13 of 1114 ME) 

SECTION 15 

■S. 15—Scope — Injury to Workman caused by 
accident due to tortious act of another — Payment 
of compensation by master — Right to recover same 
from wroogful party responsible for accident— Com. 
mon law —Right under. See Workmen’s Compen¬ 
sation Act (1923), S. 3. AIR 1951 Trav-Co 171 (2). 

TRAVELLING BY RAILWAY WITHOUT 
PASS OR TICKET 

See Railways Act (1890), Ss. 6S, 112, 113. 
TREASURE 1 ROVE 

See (1) Madhya Bharat Treasure Trove Act (44 of 
1949). 

(2) Treasure Trove Act (8 of 1878). 

TREASURE TROVE ACT (6 of 1878) 

SECTION 7 

——Ss. 7 and 18—Enquiry by Collector — Nature of 

-Quasi.judiciat-Procedure-fConstitutionof India, 

Art, 223), 

A Collector who proceeds to hear a case under the 
provisions of the Treasure Trove Act, acts in a quasi- 
judicial capacity and the procedure to be followed 
by him must be of a quasi-judicial character. He must 
tollow the procedure prescribed by or under the 
statute by which the tribunal has been created or, in 
the absence of such procedure, by the procedure 
which has been devised by the tribunal itself. It is of 
the utmost importance, however, that the procedure 
should be consistent with the rules of natural justice, 
that the elementary and fundamental principles of a 
fair and impartial trial should be observed and that 
the positive provisions of the statute should be com¬ 
plied with. Notice of hearing should be giveu parti¬ 
cularly if the statute so requires. The right to a hear¬ 
ing embraces the right to a reasonable opportunity to 
know the claims of the opposing party - the right to 
know the witnesses against him, the right to cross- 
examine those witnesses, the right to otfer evidence 
in explanation or rebuttal, and the right to test, ex. 
plain or refute. Requirement of a full hearing means 
one m which ample opportunity is afforded to all 

!° m i k6 ’ by ev,denc ? « nd -argument, a show¬ 
ing fair y adequate to establish the propriety or im. 

thJ P 5? y r °? 4 the standpoint of justice and law. of 
tbe steps asked to be taken: (1923) 261 U S 184, 

ODi 

As tbe lreasure (rove belongs to the finder 

the ^ • WOf d e u XC L Pt lhe true owuer ' 0Qe of 

cases ^ r ih,fK SSU ?k Which alwa)s arises in *«ch 
fiS Iff ^ the person who c,aims t0 he the 
ThA t [ easu ^ e ,s fact the finder thereof 

the EWdflnrAA 0 ^ 103 rules °. f evidenc0 contained in 
the Lvidence Act do not apply to proceedings. before 

administrative tribunals and failure to apply such 
thi e n d °® S - DOt , ? v ? lidate such proceedings, provided 

labstanuTrih i not ? epar,ed 

tribunal j tbe P artl0s are not violated. A 

dtoM aid ih???* 1 ?? 1 '® 01 the C0Urse of lhe Pr 006 ®- 
f rt iD i? S k» j 0 i u dicial or quasi-judicial officer is said 
to be biased or prejudiced whei be has “lean U or 

V *° Sf against a which so swajX 

sties eveolv h?, 8 *° pr r nl him f ">"> holding lhe 

U910)2 1 8 271, Rel. on.Tofficer'AtaJCt 
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TREASURE TROVE ACT (1878), S. 7 


lified may still act, if his failure to act would nullify 
the law or close the doors of justice. The jurisdiction 
of the Collector to hear and determine a case under 
the Act is exclusive. AIR 1958 Punj 235, Reversed. 
61 Punj L R 794 : ILR (1959) Punj 1975 : AIR 1960 
Punj 82 (84, 85) (Prs 6 to 8, 10,12, 13) (DB). 


TREATIES 

See (1) Civil P. C (1908), S. 9-Act of State. 

(2) Constitution of India, Art. 51. 

Suit in respect of. 

See Civil P. C. (1908), S. 9. 


-Ss. 7 and 18—Collector’s powers. 

The Collector when holding an inquiry under S. 7, 
Treasure-trove Act exercises quasi-judicial powers 
and under S. 18 he has all the powers that a civil 
Court has under the Code of Civil Procedure. AIR 
1956 Punj 235 (237) (Pt A) (Pr 5). 

[Reversed on another point in AIR 1900 Punj 82.] 

--S. 7-Constitution of India, Art. 226 - Certiorari 

'Bias—Collector's order under Treasure-trove Act — 
Likelihood of prejudice or bias in exercising his dis¬ 
cretionary powers—This is sufficient to oblige High 
Court to grant writ of certiorari. See Constitution of 
India, Art. 220. AIR 1956 Punj 235. 


SECTION 9 
-S. 9—Applicability. 

Treasure discovered on 7*7-1948 - M. B. Treasure 
Trove Act came into force on 17-7-1949 — M. B. Act 
does not apply retrospectively — It does Dot apply 
therefore to the treasure discovered on 7-7-1948. AIR 
1955 N U C (Madh B) 2983 (DB). 


SECTION 11 

—Ss. 11, 12 and 15—Constitution of India, Art. 226 
—Certiorari —Error apparent on face of record—Col¬ 
lector’s order under Treasure-trove Act. 

Sections 11 and 12 come into operation only when 
the property is declared owner less under S. 9. S. 15 
becomes operative only when a claimant other than 
tne finder files a suit in a civil Court. Where no 
claimant has obtained a declaration from a civil 
Court it must be held that the order of Collector 
holding that the treasure belonged to a certain person 
or that it was recovered from the land belonging to 
that person is vitiated by errors apparent on the face 
of the record See Constitution of India, Art. 220. 
AIR 1956 Punj 235. 

SECTION 13 

-S. 15 — Certiorari — Error apparent on face of 

record—Collector’s order under Treasure-trove Act— 
(Treasure-trove Act (1878), Ss. 11, 12 and 15). 

Sections 11 and 12 come into operation only when 
the property is declared ownerless under S. 9. S. 15 
becomes operative only when a claimant other than 
the finder files a suit in a civil Court. Where no 
claimant has obtained a declaration from a civil 
Court, it must be held that the order of Collector 
holding that the treasure belonged to a certain person 
or that it was recovered from the land belonging to 
that person is vitiated by errors apparent on the face 
of the record. See Constitution of India, Art. 226. 
AIR 1956 Punj 235. 


TREATISES 

Evidence of. 

See Evidence Act (1872), Ss. 50, 57 and 60. 

TREES 

See (1) Civil P. C. (1908), S. 16. 

(2) General Clauses Act (1897), S. 3 (20). 

(3) Penal Code (1800), S. 379. 

(4) Transfer of Property Act (1882), S. 3. 

TRESPASS 

See (1) Cattle Trespass Act (1871). 

(2) Electricity Act (1910), S. 20. 

(3) Penal Code (1800), Ss. 441, 400. 

(4) Tort. 

Criminal. 

See (1) Penal Code (1800), Ss. 441, 447. 

(2) And Statutory cross references under “Cri¬ 
minal law—Criminal trespass”. 

—House trespass. 

See Penal Code (1800), Ss. 442-400. 

Railway land, trespass on. 

See Railways Act (1890), S. 122. 

Suit for. 

—Forum. 

See Civil P. C.(1903), S. 10. 

Suit for compensation. 

—Limitation. 

See Limitation Act (1908), Art. 39. 

Suit for damages. 

See Tort. 

TRESPASSER 

Improvements by. 

SeeT. P. Act (1882), S.51. 

TRIAL 


See Civil P. C. (1908), 0.17, R. 1. 

Bar of. 

See (1) Constitution of India, Art. 20 (2). 

(2) Criminal P. C. (1898), S. 403. 

Criminal. _ , . . 

For Statutory cross references see under "Lrimmai 

trial”. 

Irregularity in. 

See Criminal P. C. (1898), Ss. 529-537. 


Joiat. 


See Criminal P. C. (1898), Ss. 233 to 235, 239. 


^For Statutory cross references see under “Crimi¬ 
nal trial-Place of inquiry or trial”. 


lee Criminal P. C. (1898), S. 200. 

TRIAL BY COURT MARTIAL 
■ — *_na*nv 5c. 125. 153. 104. 


SECTION 18 

-Ss. 18, 7—Enquiry by Collector—Nature of pro¬ 
ceedings—Quasi-fudicial—Procedure — (Constitution 
of India, Art 220) — AIR 1950 Punj 235, Reversed. 
See Treasure Trove Act (1878), S. 7. AIR 1960 Punj 
82 (DB). 

-S. 18—Collector's powers. 

The Collector when holding an enquiry under S. 7 
Treasure-trove Act exercises quasi-judicial powers 
and under :S. 18 he has all the powers that a civil 
Court has under the Code of Civil-Procedure. See 
Treasure-trove Act (0 of (1878), S. 7. AIR 1956 Punj 
235, 

[Reversed on another point in AIR 1900 Punj 82], 


TRIAL BY JURY 

See (1) Criminal P. C. (1898), Ss. 297,298, 299, 304, 

307 & 537 * ( , m 
(2) Statutory cross references under (i) cri¬ 
minal trial—Jury”—(ii) “Criminal trial - 
Sessions trial” and (iii) “Criminal trial - 
Trial by jury”. 

TRIAL IN ABSENCE OF ACCUSED 
See Criminal P. C. (1898), S. 540A. 

TRIAL IN CAMERA 


(U Civil P. C. (1908), S. 151. , 

(2) Criminal P. C. (1898), Ss. 352, Proviso and 

501A. 
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TRIAL IN SUMMONS CASE 


TRIAL IN SUMMONS CASE 
See Criminal P. C. (5 of 1898), Ss. 241-249. 

TRIAL IN WARRANT CASE 
See Criminal P. C. (5 of 1898), S3. 251, 259. 

TRIAL OF OFFENCES AFFECTING 
ADMINISTRATION OF JUSTICE 

See Criminal P. C. (1898), Ss. 195, 476-487. 

TRIAL OF PERSON PREVIOUSLY 
CONVICTED 

See Criminal P. C. (1898), S. 348. 

TRIBAL ARE AS 

See Conslilution of India, Sch. 6, Para 20. 

Administration of. 

See Constitution of India, Art. 244. 

TRIBAL AREAS IN ASSAM 

Administration of. 

See Constitution of India, Sch. 0. 

TRIBAL AREAS REGULATION 
(HYDERABAD REGU. 3 of 1359 Fasli) 

RULE 26 

-R. 26-Civil P. C. (1903), S. 115-Subordi¬ 
nate Cjurt — Assistant agent acting under Tribal 
Areas Regulation is subordinate Court—Revision lies 
against his orders. See Civil P. C (L9U8), S. 115. AIR 
1955 Hyd 271 (DB). 

TRIBES 

Scheduled. 

See Statutory cross references under "Scheduled 
tribes". 

TRIBUNAL 

Domestic or Quasi-Judicial 
See (1) Civil P.C. (1908), S. 9. 

(2) Constitution of India, Arts. 226 and 32. 
Election. 

See Representation of the People Act (1951), Ss. 2, 
98, 99. 


TRIBUNAL OF ARBITRATION OF BENGAL 
CHAMBER OF COMMERCE RULES 

See also Arbitration Rules of Bengal Chamber of 
Commerce and Industries Tribunal (1950), 

RULE 10 

—~-R. 10— Award by Bengal Chamber ol Commerce 
—Order remitting award for consideration by Court 
to be newly constituted—New Court appointed—One 
of appointed arbitrators unwilling to serve on the 
^° ur t—Re constitution of Court under rules of Bengal 
Chamber of Commerce by appointment of somebody 
in his place is legal. See Arbitration Act (1940), S. 10. 
AIR 1956 Cal 361. 

RULE 11 


*—R. 11—Misconduct—No proper hearing — Arbi¬ 
tration by Bengal Chamber of Commerce—One party 
□ling typed list of points of argument — Typed list 
not written statement—Each point taken from state¬ 
ments already on record — Failure to give opportu¬ 
nity to other party to file reply to such list held no 

S.«°o d , ucl Sea Arbitration Act (1940), S. 30. AIR 
luou Cal 301. 

RULE 17 


17—Misconduct — Arbitration by Bang 
Chamber of Commerce—Principles of natural Justi 
Applicability of—Refusal to allow questions eith 
irrelevant or covered by written submissions 
cross-ezamloation—No misconduct—See Arbitrate 
Act (1940), S. 30. AIR 1950 Cal 301. 

TRIBUNAL OF BAR COUNCIL 
See Bat Councils Act (1920), S. 11, 


TRIPURA ACT (1 of 1327 T E) 

SECTION 9 

—S. 9—Alienation violating S. 9. 

Section 9 does not make the alienation absolutely 
void but the Minister could avoid the same — No 
attempt to avoid alienation — S. 9 does not make 
alieaation void or inoperative. AIR 1950 Tripura 9 
(16) (Pt G) (Pr 36). 

TRIPURA ADMINISTRATION 
ORDER (1949) 

CLAUSE 5 

-Cl. 5—Contract Act—S. 19 — Settlement of land 

with plaintiffs by Regent Mdharani—Settlement ob¬ 
tained by fraud—Settlement being not with genuine 
consent, is not legal—Chief Commissioner has power 
to undo settlement after integration of State with 
Union — (Agartala Town Settlement Act (1340 T E), 
S. 12). See Contract Act (1872), S. 19. AIR 1955 
Tripura 23. 

—— S. 5—Agirtala Town Settlement Act—Ss. 11, 12 
—Settlement of Uccha Swatwa rights — Settlement 
vitiated by fraud — Interference Dy Chief Commis¬ 
sioner—Judgment of Chief Commissioner is final and 
cannot be challenged in Civil Court — It is in no 
manner a nullity — See Agartala Town Settlement 
Act (1340 T E), S. 11. AIR 1935 Tripura 23. 

(TRIPURA) BIDHAN SHAHAR BANDO- 
BASTIO OF AGARTALA (1346 TE) 

See under Bidhan Shahar Bandobastio of Agartala 
(1340 T E). 

TRIPURA ICOURTS) ORDER (1950) 


CLAUSE 8 

—Cis. 8 and 43—Petition pending in Judicial Com¬ 
mittee before commencement of Order—Abolition of 
Judicial Committee — Petition transferred to Court of 
Judicial Commissioner — Petition is entertainaole by 
that Court. 1952 Cri L I 1213 » A I R 1952 Tripura 
7 (8) (Pt A) (Pr 12). 

CLAUSE 34 

—--Clause 34 — Material irregularity in exercise of 
jurisdiction — Attachment before judgment— Objec¬ 
tion to, allowed without investigation — Procedure 
contrary to law and natural justice—Order set aside. 
See Civil P. C. (1908), S. 115. AIR 1957 Tripura 45. 

—Cl. 34-Other remedy open-(Civil P. C. (1908), 
S. 115), 

Under S. 115, Civil P. C., or paragraph 34 of the 
Tripura Courts Order, the only remedy which, if still 
opotii has been specifically laid down as barring revl- 
sion is the remedy of appeal. That being so, where 
there is any remedy other than appeal open to a 
party, the question whether revisional powers should 
or should not be exercised should be decided on the 
particular facts and circumstances of each case. One 
such instance is whether the remedy by a separate 
suit was doubtful. Another circumstance which is 
taken into consideration in favour of the exercise of 
revisional iurisdiction, even though another remedy 
by way of suit be available, is that the alternative 
remedy by suit would not be equally prompt or cer¬ 
tain and put the aggrieved party to additional ex¬ 
pense. AIR 1950 Tripura 20 (27) (Pt A) (Pr 4). 


CLAUSE 43 

~ C1 *r 43 U ® od 8 “Petition pending In Judicial 
committee before commencement of Order — Aboli- 
tion of Judicial Committee - Petition transferred to 
Court of Judicial Commissioner — Petition is enter- 

(195m n s T . r ‘P ura (Courts) Order 

(1950), Cl. 8. 1952 Cri L Jour 1213 : AIR 1952 Til- 

purs 7* 
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TRIPURA ESSEN1IAL SUPPLIES ETC. aCT (185S T E) 


TRIPURA ESSENTIAL SUPPLIES (TEMPO¬ 
RARY POWERS) ACT (L358 T E) 

-Tripura State Colton Cloth and Yarn Control 

Order as amended in 1949 continues to be in force in 
Tripura by reason ol S. 5, Tiipura State (Administra¬ 
tion) Order, 1950 — Extension of Essential Supplies 
Temporary Powers Act, 1940 to Tripura—Effect of — 
Tripura ,Essential Supplies (Temporary Powers) Act 
(1358 TE) stood repealed by virtue of S. 5 of the 
Merged State Laws Act-Merged States (Laws) Act 
(1950), S o and Schedule)-(Tripura State (Adminis¬ 
tration) Order (1950), 8. 5) - (Part C States Laws 
Laws Act (1950), Ss. 3. 4) - See Tripura State Cotton 
Cloth and \arn Control Order (1358 T E). AIR 1952 
lripura 18. 

TRIPURA EXCISE ACT (1296 T. E.) 


TRIPURA LAND REVENUE AND 
LAND REFORMS RULES 
(1961) 

See under Tenancy Laws. 

TRIPURA LIMITATION ACT 
SECTION 92 


T . .. S \? 2 — Dispossession is a question of fact. See 
Limitation Act (1908), Art. 142. A I R 1954 Tri. 
pura 8. 


ARTICLE 33 


““Art. 33—Salary deposited with employer— Start¬ 
ing point for a suit to recover is the date of unquali- 
hed demand. Article applicable is 33 ol Tripura Limi. 
tation Act (Art. 60 of the Indian Limitation Act). See 
Limitation Act (1908), Art. 60. AIR 1953 Tripura 5. 


SECTION 5 


ARTICLE 70 


-—;Ss. 5. 8 — Foreign liquor imported prior to 
Notification—Licence not necessary. 

Foreign liquor which was not liable to duty as 
having been imported from outside prior to the 
Notification imposing the duty was Dot a ‘prohibited 
intoxicant* under S. 5 of Tripura Excise Act and 
hence no licence was necessary for the sale of such 
liquor. Conviction under S. 8 for not producing the 
licence was, therefore, unsustainable. 1960 Cr L J 
1141 1 AIR I960 Tripura 25 (28) (Pt B) (Pr 14). 

SECTION 8 

"—Ss. 8. 5—Foreign liquor imported prior to Noti¬ 
fication — Licence not necusiary—Conviction under 
S. 8 for not producing licence is not sustainable — 
See Tripura Excise Act (1290 TE), S. 5. I960 Cr L J 
1141 : AIR 1960 Tripura 25. 

TRIPURA FOREST ACT (2 of 1297 T E) 

SECTION 5 

-S. 5 — Notification under—Prosecution for con¬ 
travention — The notifications cannot be treated as 
notifications under S. 20 of the Indian Forest Act. 
1927. 

Hence prosecutions of the various petitioners 
under S. 26 (1) of the Indian Forest Act are illegal 
and the conviction on such prosecutions cannot be 
sustained. 1901 (1) Ci L J 562 (Tripura). 

[Reversed in AIR 1965 S C 147], 

TRIPURA GARU BEDAM NIANTFAN BIDHI 
(ACT FOR REGULATING CONTROL 
OF UNCONTROLLED CATTLES) 

(1353 T E) 

SECTION 1 

—-S. I—Act is not repealed by Merged State Laws 
Act (1949), S. 5 read with Part C State Laws Act 
(1950), S. 3. AIR 1955 N U C (Tripura) 5115. 

TRIPURA INDEBTED LANDLORDS 
ESTATES ADMINISTRATION 
ACT (l of 1332 T E) 

SECTION 13 

-S. 13—During management of Talukdar’s estate 

A obtaining settlement and investing money knowing 
all facts and without being induced by talukdar to 
invest money — After satisfaction of debts estate re¬ 
vesting in talukdar — He is not estopped from deny¬ 
ing A's lyoti rights. See Evidence Act (1872), S. 115. 
AIR 1957 Tripura 13. 

TRIPURA LAND REVENUE AND 
LAND REFORMS ACT 
(43 of 1960) 

See under Tenancy Laws. 


-Art.70—Army occupying land—Infury to plaintiff’s 

estate Limitation applicable to suit lor compensa¬ 
tion—Indian Limitation Act will apply if the cruse of 
action was alive and was not barred under Art. 70 of 
the Tripura Limitation Act on 16th April 1950 when 
Indian Limitation Act was enforced in the Tripura 
State. See Limitation Act (1908), Ait. 120. AIR 1957 
Tripura 33^ 

——Art. 70 — “Right to sue” means a right to seek 
relief, that is, a right to prosecute by law to obtain 
relief by means of legal procedure. See Limitation 
Act (1908), Art. 120. AIR 1957 Tripura 33. 

TRIPURA MERGER AGREEMENT (1949) 

ARTICLE 8 

——Art. 8 (1)—Former employee of Tripura State — 
Rights of, on merger into Union — Employee asked 
to get himself medically examined—Refusal and con- 
sequent retrenchment—Option was with the Admi¬ 
nistration— If option was exercised and employee was 
retrenched on payment of retrenchment benefits in 
addition to pension he has no right to file writ peti¬ 
tion—Art, 8 of Tripura Merger Agreement did not 
create legal right in civil servants of merged State to 
claim service in New State—AIR 1957 Madh Bha 100, 
Rel. on.—Order does not amount to removal from 
service within Art. 311. AIR 1954 Madh Bha 177 
Rel. on; AIR 1959 Madh Bha 130, Disting-Constitu¬ 
tion of India, Arts. 311, 220. AIR 1901 Tripura 29 
(31, 32) (Prs 9, 15 to 17). 

TRIPURA MUNICIPALITIES ACT (2 of 1349 T. E.) 

See under Municipalities. 

TRIPURA PUBLIC DEMANDS RECOVERY ACT 

SECTION 20 

-S. 20 (2) — Application to set aside sale held 

under Tripura Public Demands Recovery Act —Delay 
— S. 20 (2) only requires that the Certificate Officer 
should be satisfied that there are reasonable grounds 
for eDtertainiDg the application after the expiry of the 
period of 30 days. See Civil P. C. (1908), O. 21, R. 90. 
AIR 1955 Tripura 5. 

SECTION 24 

—-S. 24—Provisions of Civil P. C; do not apply. See 
Civil P. C. (1908), O. 21, R. 85. AIR 1955 Tripura 10. 

SECTION 25 

-S. 25— Civil Court has no power to set aside sale 

on ground that 3/4 of the purchase price was not 
deposited within 15 days. See Civil P. C. (1908), 
0.21, R. 85. AIR 1955 Tripura 10. 

SECTION 38 

-S. 38—Discretion under — Exercise of — Can be 

exercised in matters for which no clear provisions are 
made. See Civil P. C. (1908), O. 21, R. 85. AIR 1955 
Tiipura 10. 
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TRIPURA RULES OF THE J. C’s COURT 


TRIPURA RULES OF THE JUDICIAL 
COMMISSIONER'S COURT. 

See under High Court Rules and Orders. 

TRIPURA STATE (ADMINISTRATION) 
ORDER (1950) 

CLAUSE 5 


— Cl. 5—Tripura State Cotton Cloth and Yarn Con¬ 
trol Order (as amended in 1949) continues to be in 
force in Tripura — Extension of Essential Supplies 
Temporary Powers Act, 1940 to Tripura—Effect of — 
The Tripura State Cotton Cloth and Yarn Control 
Order (1353 T. E ) is not repealed—It continues in 
force by virtue of cl. 5, Tripura State (Administra¬ 
tion) Order (1950). See Tripura State Cotton Cloth 
and Yarn Control Order (1358 T. E.), Cl. 1. AIR 1952 
Tripura 18. 


TRIPURA STATE COTTON CLOTH AND 
YARN CONTROL ORDER (1359 T. E.) 

CLAUSE 1 


Cl, 1 (as amended in 1949) — Continuance in 
force even after merger—Merged State (Laws) Act 
1949, S 5 and ich —Effect ot—Tripura State Admi¬ 
nistration Order (1950), S. 5. 

Tripura State Cotton and Yarn Control Order 
(1358, T. E.) is one anterior to the Tripura State 
Essential Supplios (Temporary Powers) Act (1358 T.E.) 
and the Order has not taken its origin from the latter 
Act. It is an independent law of the State by itself. 

The Merged State Laws Act (1949), in its Schedule 

? C L ,n e . s fl th6 ? ssential Supplies (Temporary Powers) 
Act 1940 and therefore it applied to the State and by 
virtue of the provisions of S. 5 of the 1949 Act any 
corresponding law in iorce in the State is no doubt 
repealed Therefore the Essentia! Supplief Act (1358 
I. E ) is thereby repealed. But the Central Essential 
Supplies Act 1940, is an enabling Act. They have 
nothing in common aod the Order in question is not 
repealed It continues in force by virtue of S. 5 of 
, A r p , ura 11 (^ministration Act) 1950.1952 Cri L J 
1642 i AIR 19^2 Tripura 18 (20) (Pt A) (Prs 12, 13). 

TRIPUR A STATE COURTS ORDER 
CLAUSE 34 


rw?‘ 7 C 'V} c \ (1908) - s115 ’ 0 . R-17 - 

-Am« e A lded r °/, der a ] Iowin 8 amendment of plait 

QOt J nlroduc >°g new cause of action- 

ment nn V L b k y?Dd co . Dtrovers y raised- Amend 

S)urt Alin b - n0g rea i natter i Q , contr °versy befor 
r Wlng amendment did not amount to cas 

whKiT > L r er S° Urt held did not illegally o 

- lQ 6Xer< ? ise of its Jurisdic 

petitionerTh a ^ 9nt ? e j d prope L rly alIowed ” Sine 
donfi d ac n cept ® d costs ' there was no infustic 

1955 Tr-Jn,? 27 . CiVil P ' C -(1908). S. 115. AH 
TRIPURA TENANCY ACT (I of 1290 T. E.) 

See under Tenancy Laws* 

TRIVANDRUM CITY MUNICIPAL ACT 
(4 of 1110 M. E.) 

See under Municipalities. 


TRUST 

Sae IS T,us,s Aot < 19 

3> E^trylO. 00 ° f Indla> Sch * 7 ' Lis 

J5 *r ba ? Trusts Act U950). 

ifll w* P ■ f ub * lc Trusts Aot (30 of 1951) 

® !i! ussaIman Wakf Act (1923). ’ 

(7) Trusts Act (1882). ' 

Acceptance of. 

' See Trusts Act (1882), S. 10. 


Author of. 

See Trusts Act (1682), S. 3. 

Beneficial interest, what is. 

See Trusts Act (1882), S. 3. 
Beneficiary, 

See Trusts Act (1882), S. 3. 
—Follow trust property, right to. 

See Trusts Act (1882), S. 03. 
—Rights and liabilities. 

See Civil P. C. (1908), O. 31, R. 1. 
—Who can be. 

See Trusts Act (1882), S. 9. 


Breach of. 

See (1) Civil P. C. (1908) S. 92. 

(2) Criminal P. C. (1898), S. 182. 

(3) Penal Code (1860), S.403. 

(4) Trusts Act (1882), Ss. 3, 23. 
—Criminal. 

See (1) Army Act (1950), S. 52. 

(2) Penal Code (i860), Ss. 20, 405-400. 
—Suit against trustee to make good the loss. 
Limitation. 

See Limitation Act (1908), Art. 98. 

Co-trustee. 

—Loan to. 

See Trusts Act (1882), S. 54. 

—Whether can act singly. 

See Trusts Act (1882) S. 48. 

Creation ot. 

—Essentials. 

See Trusts Act (1882), S. 6. 

—Mode of. 

See Trusts Act (1882), S. 5. 

—Will, creation by. 

See Trusts Act (1882), S. 5. 


Defined. 

See (1) Specific Relief Act (1877), S. 3 
(2) Trusts Act (1882), S. 3. 

Disclaimer of. 

See Trusts Act (1882), S. 10. 

Following trust property. 

See Trusts Act (1882) Ss. 03, 04. 

Investment of trust property. 

See Trusts Act (1882), Ss. 3, 20. 

Liability to income-tax. 

See Income-tax Act (1922), S. 10. 

Obligations, in nature of. 

See Trusts Act (1882), Ss. 81-90. 

Privflto 

See S & c Pu K : rj 2 Act tl950) ' s - 2 iis >- 

Public, 

See !<!! 2?“, bay i ,ublic Tr,lsts Act (1950), S. 2 (131 
(2) Civil P. C. (1908), S. 92. ' A 

Revocation of. 

See Trusts Act (1882), S. 79. 

Subject of. 

See Trusts Act (1882), Ss. 5, 8. 

Suit relating to. 

See Civil P. C. (1908), S. 92. 

Trustee. 


See Trusts Act ( 1882 ), S. 19. 

AC ve U rted! 0n by ' ° f trUSt property wrongfully con- 

See Trusts Act (1882), S. 34 
-Application by, for directions. 

ee ( 1 ) Charitable and Religious Trusts Act (1920) 

(2) Trusts Act (1882), S. 34. 

—Appointment of. 

See Civil P. C. (1908), S. 92. 



TRUST — TRUSTEE 


—Arbitration, power to refer to. 

See Trusts Act (1882), S. 43. 

—Care required from trustee. 

See Trusts Act (1882), S. 15. 

—Co-trustee. 

Trustees to act jointly. 

See Trusts Act (1882), S. 48. 

—Death of. 

See Trusts Act (1832), S. 70. 
—Debenture-holder, trustee for. 

See Companies Act (1950), S. 119. 

—Decree against. 

See Civil P. C. (1908), O. 31, R. 1. 

— De facto. 

See Civil P. C.(1908), S. 92. 

—Defined. 

See (1) Limitation Act (1908), S. 2 (11). 

(2) Trusts Act (1882), S. 3. 

—Delegation by. 

See Trusts Act (1882), S. 47. 

—De son tort. 

See Civil P. C. (1908), S. 92. 

—Disabilities of. 

See Trusts Act (1882), Ss. 47 to 54. 
—Discharge of. 

See Trusts Act (1882), S. 71. 

—Disclaimer by. 

See Trusts Act (1882), S. 10. 

—Duties and liabilities of. 

See Trusts Act (1882), Ss. 13 to 23. 

—General authority of. 

See Trusts Act (1882), S. 30. 

—Investment of trust property. 

See Trusts Act (1882), S. 20. 

—Liability to income-tar. 

See Income-tax Act (1922), Ss. 40, 41. 
—New trustee. 

See Trusts Act (1882), Ss. 73, 74. 

—Official. 

See Official Trustees Act (1913). 

—Opinion or advice of court, right to obtain. 

See Trusts Act (1882), S. 34. 

—Protection of title to trust property. 

See Trusts Act (1882), S. 13. 
—Reimbursement of expenses of. 

See Trusts Act (1882), S. 32. 

—Removal of. 

See (1) Civil P. C. (1908), S. 92, O. 40, R. 1. 
(2) Trusts Act (1882); S. 71. 

— Rights and powers of. 

See Trusts Act (1882), Ss. 32 to 44. 

—Several trustees, death or discharge of one. 

See Trusts Act (1882), S. 44. 

—Suit against to follow trust property. 
Limitation. 

See Limitation Act (1908), S. 10. 

—Suit by or against. 

See Civil P. C. (1908), O. 31, R. 2. 
—Vacating office. 

See Trusts Act (1882), Ss. 71 to 70. 

—Wrongful purchase by. 

See Trusts Act (1882), S. 02. 

TRUSTEES ACT (27 of 1886) 


PREAMBLE 


■Preamble—Preamble and S. 3. 


Parties not governed by ^pglish Law ^ ct ha iL5° 
application. 1952 All L I 259 : All W R /coa! 

345 : ILR (1953) 2 All 8721 A I R 1952 All 825 (828) 

(Pt D) (Pr 12) (DB). 

SECTION 3 


-S. 3 -Parties not governed by English Law Act 

has no application. See Trustees Act (27 of loo ), 
Preamble. AIR 1952 All 825 (DB). 


TRUSTEES AND MORTGAGEES POWERS 

ACT (28 of 1866) 

SECTION 8 


—S. 8 — Sale in pursuance of power in mortgage 
is not liable to be impeached on account of want of 
publicity or want of notice as required either by the 
instrument of mortgage or by the law. See Transfer 
of Property Act (1882), S. 09(3). AIR 1955 Mad 331 
(DB). 

SECTION 13 

-S. 13—Receiver appointed by trustees for deben- 

turer holder is agent of company. 

A company by two debentures mortgaged and 
charged all its properties, assets immovable and 
movable, and the undertaking to the trustees for the 
debenture holders of the company to secure the re¬ 
payment of all principal moneys and interest due on 
debentures. The trustees appointed a receiver of the 
properties of the company : 

Held, that the legal position of a receiver appoint¬ 
ed by mortgagees in each case would turn upon the 
construction of the mortgage deed and that on con¬ 
struction of the indentures the receiver must be 
deemed to be the agent of the company and repre¬ 
sented the company for all practical purposes. 
(1953) 23 Com. Cas 351 1 1953 Mad W N 713 : ILR 
(1954) Mad 463 i (1953) 2 Mad L J 630 : A I R 1954 
Mad 369 (372, 373) (Pt A) (Prs 9,10,11,12) (DB). 

TRUSTS ACT (2 of 1882) 
PREAMBLE 

-Pre.—Settlement deed— Construction — Trustees 

to partition property in certain proportions amongst 
sons of settlors — Right of beneficiaries to deal with 
their interest — Beneficiaries could deal lawfully and 
validly with their beneficial interest in the property 
but not their legal estate — Sale by trustees passed.a 
valid title in favour of the vendee. AIR 1954 Cal 432 
(435, 436) (Pt B) (Prs 15,18, 18). 

SECTION 1 


-S. 1—Applicability. 

Act has no application to public or private religious 
)r charitable endowment — Under Hindu Law trust 
:an be created without registered deed — Trusts ror 
srection of Gosha!a is a trust for charitable and reli* 

rious purposes according to Hindu Law — J Ess ®r'3 11 
or valid trust for charitable purposes under Hind 
Law indicated—{Hindu Law-Religious Endowment 
-Dedication). 1953 All W R (HC) 77 , A I B 1953 
All 449 (450) (Pt B) (Pr 10) (DB). 

-Ss. 1 and 23 - Applicability - Public Trust - 

Manager of temple using temple funds in his busine 
-Liability to pay compound interest - Hule or aam 
lupat— Applicability. 

Though the provisions of the T r u | ts Act arenot 
applicable to public trusts in view of S. 1 of that Act 
the principles underlying them being based on gene- 
:al principles and rule of English law can be apphe 
:o them. In matters which are not prowded for the 
Courts in India apply the principles and Rules ot 
English law on the subject unless they areimeonsis- 
•ent with the rules and practice of this Court. A I « 
L937 Bom 374 and 1 Bom L R 607, Rel. on. Where 
:he trustees who were the managers of a public 
ample have used the funds of the temple in their 
Dusiness or have so mixed it with their own funds 
hat it is impossible to say that they have not so used 
't they are liable to be charged compound interest 
with half yearly rests. In such a case even it the 
trustee be regarded as a debtor of the cestuique trust 
In the large sense, the debt would be ex delicto ana 
aot one iounded on lending or contract, and. there- 
fore, the rule of damdupat has no application, oa 

Bom L R 308 i 1960 Nag L J 353 : ILR (1960) Bom 
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675 , AIR I960 Bom 438 (441, 442) (Pt A) (Pra 9, 
11,12) (DB). 

[Reversed on another point in AIR 1905 S C 1092]. 

—S. 1 -Manager of a temple — Must be deemed to 
be in the position of trustee vis-a vis the temple and 
its properties. AIR 1960 Bom 438 (440) (Pt B) (Pr 6) 
(DB). 

[Reversed on another point in AIR 1905 S C 1092], 

—S. 1—Public charitable trust — Determination of 
—Bombay Public Trusts Act, S. 11 — Applicability— 
(Transfer of Property Act (1882), S. 18)—(Civil P. C. 
(1908), S. 92—(Deed—Construction). 

In order to determine whether a deed of tru-,t is a 
valid public charitable trust, it is necessary to see 
what is the dominant iotention of the testator namely 
who are the real objects of his bequest and secondly 
whether the purpose is a charitable purpose ana 
whether the class indicated as the object of charity 
forms at least a section of the public. The proper 
approach is to take all the clauses of the deed toge¬ 
ther to read all the clauses, harmonize them with each 
other and to deduce therefrom namely from the 
whole document what is the paramount intention of 
the settlor and what is the object of the charity. 
Where the main and paramount intention of the 
settlor was to benefit the members of his family and 
thereafter the members of his caste who might need 
assistance from such funds there could be no public 
charitable trust created. AIR 1956 Bom 81 (83. 85, 
86) (Pt A) (Prs 17, 23, 24). 

-S. I—Scope—Trust created before Act — If gov¬ 
erned by Act—Applicability of S. 83. 

Section 83 which is contained in Chap. IX of the Act 
would apply to trust created before its enactment. At 
any rate, the principles underlying that statutory pro¬ 
vision would certainly apply. Those indeed were no 
?, 0W .P rin piplfls, invented or introduced for the first 
time in this country. Section 83 merely modified the 
law of the resulting trusts. Such trusts were no new 
^novations but were known and recognised in the 
law of trusts in this country—both Hindu and Maha- 
and widely applied from loDg before the Act 

. l8 82. (1931) L R 58 [ A 279, Foil. ILR (1955) 2 
Ul 109. 


—s. I -- Rules regulating trusts - Applicability t 

"■?' wakf "Not applicable. A I R 1953 Hy 
19a (200) (Pt D) (Pr 10). 

—-*Ss. 1, 74 — Act applies to private trusts only an 
not to rejig oils or charitable endowments to Religion 

“H* P ^ bl i C 4 f Priva ' e Trusts - Tes ^ for determ 
nation indicated—Appointment of trustees for relig’ 

(MadhB) 3799?^ d °“ n °‘ apply ' A 1 R 1955 N U 

pub ! i0 Tcus,s ~ Tests detei 
mination of public or private trusts—Public trusts ar 

tor benefit of public or some considerable portion c 

in*!!! % Q 4 P, i iv ? le f ru ^ ts benefil * ia l interest is veste 
in specified individuals—Dedication for worship c 

a tamily idol is private endowment — Long course c 

)w er . < Peo 0 denotes public trusts. 1963 MPL 
(Notes) 2oo, 

— Ss. 1, 20 and 54 - Applicability — Act does nc 
apply to public or private religious or charitabl 

tS l P / inoip ‘ es g9neral law governing tb 
relatmnstup of trustee, and cestui que trust embodie 

d 5 i r ^ y ;£2 W0ver ’ b9 considered. (1904 
531 T B 292 i ILR (1965) 2 Mad 113 (DB). 

19™' wm? dra j ^cultural Income-tax Act (5 c 
\ 4 and <U 3 ) ~ Sc opo-Property need nc 
be held under public trust — Partial dedication - 

nKoTui applled for performance of religious c 
charitable purpose alone is exempt — Application c 


income by trustee is irrelevant. See Madras Agricul¬ 
tural Income-tax Act (5 of 1955), S. 4 (b). (1902) 75 
Mad L VV 293. 

-S. 1 — Public and private trust—Distinction bet¬ 
ween. See Bihar Hindu Religious Trusts Act (1 of 
1951), S. 2 (1). 1963 B L J R 20. 


SECTION 3 


SYNOPSIS 

(Trusts Act (1882), S. 3.) 

1. Scope. 

2. “For the benefit of another," 

3. Trust property. 

4. Beneficiary. 

5. Breach of trust. 

6. Obligation in nature of trust. 


1. Scope. 

• —S. 3 — Difference between trust and charge — 
Intention of testator — Property bequeath ad to heirs 
with direction to pay increasingly to charity on hap¬ 
pening of certain contingencies — Last contingency 
taking place — Held direction created trust and not 
charge. See Will—Construction of. (1962) 2 S C R 28. 

—Ss. 3, 6, 23 and 48—Creation of trust—Co-trustee 
— Breach of trust — (Negotiable Instruments Act 
(1881), S. 13—Deposit receipt)—Evidence Act (1872), 
Ss. 101 to 104. 


Held, on facts that the Hundis issued by reason of 
the Rajinama must be taken to be part of tne Rijinama 
in as much as they were referred to therein by des¬ 
cription under the heading, “Details of the Hundis". 
The Rajinama and the Hundis were integrally one 
and must be read together. The entire set-up of the 
Rajinama and the subsequent actings showed that all 
the parties concerned including Periakaruppa himself 
had confidence in Chockalingam who was no other 
than the paternal uncle of Muthayi Achi, the mother 
of the minor. Undoubtedly para. 3 of the Rajinama 
indicated that the amount was to be deposited to the 
order of Periakaruppa as also Chockalingam and that 
both together were to have mel parve (supervision). 
But whatever might be the connotation of this provi¬ 
sion, it did not appear reasonable to attribute to 
Periakaruppa the undertaking of the responsibility of 
a trustee on its basis. Trusteeship is a position which 
is to be imputed to a person on clear and conclusive 
evidence of transfer of ownership and of the liability 
attached to such ownership on account confidence 
reposed, and on such liability having been accepted 
by the alleged trustee. There was no clear and con. 
elusive proof of any of these elements in the present 
case so far as Periakaruppa was concerned. By virtue of 
the direction to pay in paras, 1 and 2 of the Rajinama 
the compromise brought about between Periakaruppa 
°i? on0 , sic * e tn d Alagappa and junior Periakaruppa on 
the other the relationship of debtor and creditor. 
Until the hundis were realised that relationship would 
continue. There was no transfer of ownership till 
then. There was absolutely nothing to indicate that 
the provisional retention of the amount in Chocka- 
Iingams firm for that period was unreasonable or 
that Periakaruppa had any notion that Chockalingam 
was financially in embarrassed circumstances and 
that he made use of the funds. Under law, theinvest- 
ment of funds by a trustee with himself would con. 

b ff a £ h tf . ust - But before a co-trustee can 
be made liable therefor some kind tof knowledge or 
connivance or gross negligence or the like contribute 
ing factor on his part has got to be made out. The 
barden was on the plaintiff, lunior Periakaruppa to 
make out clearly that by the Railnama Periakaruppa 

fens “te 5 60 r fot J he minor ’ s and “ou3S 

liability therefor for his co-trustee's breach. If he waa 
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anxious for the minor boy’s welfare to the extent of 
taking responsibility for his money on himself though 
it be jointly with Chokalingam clearer and decisive 
language was to be expected This had not been made 
oul. 20 Bom 448 and A:I R 1914 Bom 286 and A I R 
1940 Mad 157 and (1902) 1 Ch 889, Rel. on. Ranga- 
nathdu Chettiar v. Periakaruppan Cheltiar. 1958 
SC. 1 58: 1958 S CR 214 : (1958) iML| (SC) 36 : 
(195S) ! Andh VV R (S C) 3G : AIR 1957 S C 815 
(820 to S32) (Pt C) (Prs 14, 15, 17, 18, 21). 

—S. 3-"Trust” — Essentials of—Trust and debt— 
Distinction—Deposit as security for performance of 
agreement — Interest payable on deposit —Deposit 
held, on construction of terms of agreement to be 
debt and not trust. 

The essential quality of a debt is that the owner¬ 
ship of the debt amount is transferred to the debtor 
with complete dominion and control over the amount 
and a full right to'spend it in any manner he likes 
without being liable to render accounts to the creditor. 
In the case of a trust, the trustee is always liable to 
render account to the trust and is not free to spend 
that amount in any manner he likes. On the other 
hand he has got to spend it and utilise it only for the 
specific purposes for which the trust was created. 
The payment ol interest is a paramount consideration 
for determining whether or not a particular advance 
is a debt or a trust. 

Held, that the deposit constituted a debt and not a 
trust. The deposit money came to the mills as their 
own money. They had full control and dominion 
over it. AIR 1942 All 119 (FB), Foil. I L R (1902) I 
All 865 : A I R 1962 All 370 (371, 372, 374) (Prs 2, 3, 
12) (DB). 

■-S, 3—Retention of money for purpose of payment 

is no trust. See Transfer of Property Act (1882), 
S. 65. AIR 1954 All 348. 

•-S. 3-Limitation Act (1908), S. 10-Trust-Mean¬ 

ing of — Section applies to express trust and not to 
any other kind of trust. See Limitation Act (1908), 
S. 10. AIR 1959 Andh Pra 186 (DB). 

-S. 3 — Trusts — Trustee — "Trutee 'de facto”, 

'trustee de son tort’ —Constructive trustee—Meaning 
of explained — Limitation Act (IX of 1908), S. 10 — 
Applicability of explained. (1958) 2 Andh W R 164 s 
A I R 1959 Andh Pra 186 (188, 189) (Pt B) (Prs 17, 
19,21) (DB). 

—— S. 3—Trust and power — Distinction— Whether 
testator created trust or give power—Tests indicated. 
See Will—Construction. AIR 1957 Bom 218 (DB). 

-S. 3 — "Trust” — Disposal of residuary estate— 

Held, on construction of relevant provisions in will 
and codicil that what the testator created was not a 
trust but a power and no question of uncertainty 
arose. See Succession Act (1925), S. 89. AIR 1957 
Bom 218 (DB). 

-S. 3—Deposit of sum for specific purpose—Con¬ 
dition of payment of interest attached — Obligation 
in nature of trust. 

Per Chakravarti C. J.—The test as to whether there 
is a loan or a trust in the case of a deposit of sum for 
specific purpose appears to be this. Where money is 
paid merely on condition of repayment and payment 
of interest till then, there is only a loan; but where 
the main condition on which money is paid shows 
that the corpus of the fund is being handed over in 
confidence to be held for the benefit of some person 
or object the provision for payment of interest is only 
a provision for an increase or improvement of the 
fund and there is no loan but a trust despite such 
provision which does not in any way negative a trust. 
59 Cal W N 891s (1955) 25 Com Cas 357 s AIR 
1959 Cal 188 (191) (Pt F) (Pr 11) (DB). 


-S. 3-Creation of trust-(Banker and customer). 

A joint Hindu family firm holding a fixed deposit 
for one, year in defendant Bank-After expiry of 
period part of deposit withdrawn in cash by one of 

partners who was authorized to operate the account 
and the remaining amount together with interest was 
allowed to be kept in floating suspense account in 
name of another partner B, on instructions of firm- 
Bank giving effect to these instructions with a view 
to conceal its inability to pay and deceive public — 
Bank suspending payments due to financial crisis— 
Scheme framed under S. 153-A, Companies Act for 
payment of liabilities in which fixed deposit of firm 
was also included — Held that unpaid balance of 
fixed deposit due to firm did not change its original 
character and no trust was created in favour of B by 
the transaction —B was not therefore entitled to any 
preference over other creditors of Bank. 34 Mad 
128, applied. 12 J & K L R 97 i A I R 1954 J & K 34 
(38)( Pr 7) (DB). 


-S. 3 —Trust and power of appointment — Dis¬ 
tinction stated. See Will — Construction. AIR 1965 
Mad 519 (OB). 

-S. 3 — Construction of deed. 


Income-tax Act (1922), S. 10 (1) (c) Proviso 3 
(Income-tax Act (1961), Ss. 60 to 03) — Scope, appli¬ 
cability — Trust deed to be interpreted as not to be 
repuguant to the settled law on the subject—Assessee 
transferring his shares in companies to a Trust — 
Assessee, himself a trustee investing trust funds in 
such companies — No dominant control over the 
affairs of the company — Assessee, held, did not 
receive any benefit from such borrowings — Exemp¬ 
tion under Proviso 3, held, applied — Dividends on 
such shares not taxable See Income-tax Act (1922), 
S. 10 (1) (c), Proviso 3. (1964) 53 ITR 292 : ILR 
(1965) 2 Mad 113 (DB). 

-S. 3 — Wakf— Alienation by trustee—Beneficiary 

can bring suit for possession — The possession if 
ordered in his favour will be on behalf of trust. See 
Muhuinmadan Law — Wakf. AIR 1957 Mad 194 
(DB). 

-Ss. 3 and 63 — Creation of trust — Vesting of 

property in trustee essential—Loanees from Govern- 
ment — Entrustment of money to agent for dis¬ 
charge of loan by payment into treasury — No trust 
created — Non-payment — Suit by Government for 
recovery of money by following it into hands of 
another — Maintainability — What Government has 
to plead and prove. 

Certain agriculturists who had received loan from 
the Government, entrusted certain amounts of money 
to a Government agricultural overseer, for payment 
into treasury on their behalf towards discharge o! 
their loan. Part of the amount so collected was paid 
into the treasury and rest was detained, being kept 
with the respondent, another agricultural overseer. 

Held, that till the money was paid into the treasury 
and accepted by Government towards the discharge 
of the loan, the ownership therein remained with the 
loanees themselves. Further by the entrustment ot 
money to the Government Overseer no trust as 
defined by S. 3, Trusts Act was created. The entrust¬ 
ment of money by the loanees was in the nature ot 
an entrustment to an agent, the legal title remaining 
with the loanees. The Government could lay no 
cause of acliou under the provisions of S. 03, Trusts 
Act. 60 Mad L J 355; AIR 1931 Mad 251, Rel. on. 
AIR 1962 Orissa 4 (6, 7) (Prs 4, 5) (DB). 

-S. 3 — Gift Deed — Assessee making a gift of 

perpetual annuity out of income from his estate — 
Annuity made a charge on revenue of the estate — 
Donor retaining to himself all beneficial interest in 
the property in question except the gift of annuity -* 
Deed was a gift deed. See Orissa Agricultural Income 
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6. Obligation in nature o! trust. 

-S. 3 — Limitation Act, S. 10—Trustees—Trustee 

de son tort, de facto trustee and constructive trustee 

— Distinction. See Limitation Act (1908), S. 10. AIR 
1959 Andh Pra 186 (DB). 

*—S. 3 — Obligation created not in trust but in 
contract. 

Where under one of the terms of a bilateral agree, 
ment the company (one of the parties) binds itself in 
express terms to hold the deposit of a sum belonging 
to the other party for the speci6c purpose of due 
performance by the other party of its obligations, the 
obligation does not create an obligation in trust but 
an obligation in contract. 59 Cal W N 891 i (1955) 
25 Com Cas 357 j AIR 1956 Cal 188 (195) (Pt D) 
(Pr 22) (DB). 

-—S. 3 —Plaintiff advancing money for payment into 
Court to er able defendant to obtain reconveyance 

— Possessory mortgage to be executed of pro¬ 
perty so reconveyed—On defendant failing to obtain 
reconvejance. defendant undertaking to obtain 
refund from Court and to pay the same to plaintift 
in adjustment of amount borrowed — Character of 
funds deposited in Court — Money held in trust by 
defendant — On failure of purpose, money cannot be 
proceeded against by his creditors. 

Held, on facts that the amount lent by the plaintiff 
was impressed with the character of a trust. The 
money was earmarked for a particular purpose of 
purchase of property which was agreed to be mort¬ 
gaged and it was incumbent upon the defendant to 
carry out that undertaking and the money in the 
circumstances could not become his, but it was 
money intended for a particular purpose. Because the 
property could not be purchased, though it may be 
due to circumstances beyond the control of the 
defendant, the right of the plaintiff to this money 
could not be considered to be taken away. In the 
circumstances, the right of the plaintiff to this money 
on the failure of the purpose continuing, the defen¬ 
dant is in the position of a trustee and the property 
in the amount could not be held to have passed to the 
defendant and the amount was not liable to be pro- 
ceeded against by his creditors in execution of the 
decrees against him. 1956 Mad W N 288 » (1950) 2 
Mad L J 101 j 69 Mad L W 289 i ,AIR 1950 Mad 574 
(576) (Pt A) (Prs 8, 9). 

SECTION 4 

—Ss. 4, 5, 6, 94 — Composition deed — Some of 
properties earmarked for payment of debts being 
immovable properties — Deed not registered — Sec¬ 
tion 94 held is attracted — Debtor holds property 
for benefit of creditors. 

Where the debtor has executed a composition deed, 
has earmarked the properties (some of which are 
immovable properties) for the payment of debts and 
has also named the persons to whom the payment is 
to be made, as some of the trust properties are immo¬ 
vable, the deed ought to be registered. Excluding the 
lack of registration, the composition deed possesses 
all the features of a trust. In the circumstances, it is 
what is known to Equity, a constructive trust. A 
trust does not fail because no trustee has been named. 
If the debtor retained the property after the execu¬ 
tion of the composition deed he must be deemed to 
be a trustee. The case attracts the application of 
S. 94. Thus it would be in consonance with justice, 
equity and good conscience to hold that debtor who 
has been holding the property mentioned for the bene- 
fit of all creditors, must satisfy the just demand of the 
plaintiff which is one of the creditors. AIR 1937 Lai 

180, Rel. on. 1962 Jab L J 764 » l9 £ 2 M P^I 11 J 2 ‘ 

1962 M P C 428 i ILR (1964) Madh Pra 721: AIR 

1963 Madh Pra 51 (53, 54) (Pt C)(Prs 15, 17 to 19, 
22) (DB). 


SECTION 5 

,?v77 Ss \? and 6 — lQ come-tax Act, S. 10 (1) r c ) 
(3) (b) - Declaration that certain shares of companies 
were held by assessee upon trust for 7 years or life of 
settlee, whichever was shorter, to pay dividends to 
i W m T V 1 “ st irrevocable - Dividend income held 
c iL 6 ,!, 0 b . e ,DC luded in total income of assessee under 
5. 16 (3) (b). See Income-tax Act (1922), S. 10 (1) fc) 
AIR 1961 S C 1023. 1 ,lC, ‘ 

—S. 5 — Applicability - Essential condition - 
Merely holding property on behalf of another is no 
trust. See Limitation Act (1908), S. 10. AIR 1957 All 
553 (DB). 

-S. 5 — If can be implied from use of part of in- 

come in charity. 

No trust can be implied from the mere fact that the 
owner used a part of the income of the property in 
charity. The trust has to be declared and there must 
be independent evidence thereof. AIR 1951 Cut 39 
(41) (Pt B) (Pr 10). 

-Ss. 5, 6. 4, 94 — Composition deed — Some of 

properties earmarked for payment of debts being im¬ 
movable properties—Deed not registered—Section94, 
held, is attracted — Debtor holds property for benefit 
of creditors. See Trusts Act l2 of 1882), S. 4. AIR 
1963 Madh Pra 51 (DB). 

• —S«. 5 to 8—Credit entries in favour of employees 
in employer’s accounts of amounts payable as dear¬ 
ness allowance and bonuses — Trust if created in 
favour of employee. 

Where the employer has credited the employees in 
his account books with the dearness allowances and 
bonuses and represented to the Income-tax Depart¬ 
ment that those amounts so set apart have been paid 
over to the emplojees from year to year it would 
certainly constitute a trust in favour of the employees 
especially when loans to the employees have been 
deDited, and repayments of loans and also salaries 
have been credited in such accounts. The cash has 
been sufficiently allocated and separated from the 
general funds of the employer. The principle embo¬ 
died in Ss. 5 to 8 of the Trusts Act will come into 

operation in such a case. There was either a trust or 
a relationship of depositor and depositee created. 
1952 Mad W N 717 : (1952) 2 M L J 308 i AIR 1953 
Mad 16(18,19) (Prs 7, 8,9). 

-Ss. 5 and 6 - Movable property - Valid trust - 

Condition to be fulfilled. 

When the subject-matter of a trust is movable pro¬ 
perty, the property can be transferred to the trustee 
by the physical act of handing it over. _ But in order 
that a valid trust may be created even in such a case, 
the provisions of S. 0 must further be satisfied. 

( 52) 1952-21 ITR 169 (181) (Cal) (DB). 


—Ss. 5 and 6-Creation of trust—What amounts to 
ransfer to and vesting in trustees—When effected 
ill emblems of ownership and entire dominion over 
iroperty vested in trustees Effect. 

A trust in respect of movable property is created 
iy a declaration of the intention creating such a trust, 
he purpose of the trust, the beneficiary and the trust 
.roperty, and by transfer of the trust property to the 
rustee or trustees. If after the creation of the trust 
he author of the trust has no interest in the trust 
iroperty except under certain rules and conditions 
,nd the entire dominion over the trust property is to 
11 intents and purposes vested in the trustees, it has 
o be held that there is a transfer of interest in favour 
if the trustees, especially when all the emblems or 
iwnership are all vested in the trustees, and none 
lse has any control over it. ILR 29 Pat 713 : A I K 
951 Pat 488 (493) (Pr 13). ^ 

[Reversed on another point in A I R 1956 S C 33 • J 
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SECTION 6 


SYNOPSIS 

(Trusts Act (18S2), S. 0). 

1. Scope. 

2. "Indicates with reasonable certainty”. 

3. Declaration of intention^ 

4. Purpose. 

5. Beneficiary. 

6. Transfer of trust property. 

7. Rights of third parties. 

8. Trust for the benefit of creditors. 

9. Other illustrative cases. 

1. Scope. 

« ®~Scope—-Wakf Alalaulad—"Trust property 1 ' 
—Difference between trust held under Mussalman 
Wakf Validating Act and Trusts Act stated. See U. P. 
A^jcu turaj income-tax Act (3 of 1948), S. 9. AIR 
1958 All 38. 

- w b 0Q the subject-matter of a trust is 

movable property the property can be transferred 
to the trustee by the physical act of handing it over. 
But id order that a valid trust may be created even 
in such a case the provisions of S. 6 must further be 

F? TmicJuDBi* (1882, ' s ' 5 ' ( ' 52 > 1952 ' 21 

Hegist<tt~^ eC ^~^ 0nS * rUC ^ 0n — Entry in Goshwara 

IoJ^Vecl: ' G ° shwara Register was t0 the fol- 

under^hp 011 effected f ?i he name of Dharamsala 
SE m3oa 8 0 ®ent of B with the following con- 

wed for th«®r I Tha 5 Produce of the land shall be 
3f r l fl L y c (free Kit0 hen). In case it is not 

daughters.”" 83 ' h ° property sha11 “vert to L or her 

HrSaPQft a W e ? ntrydid not 0 vidence any uncondi. 
tionai Shankalap’ or dedication by L. The effect of 

tobe'no" C ?i by the Goshwara appeared 

fnrrhS o th r an l , hal L constituted B her agent, 

and s h n P S rP0S ! ° f realisiDg , the “come of the land 
^ Pe i QdlQg J 1 . 1 00 a Particular object, subject to the 
cardioa! condition that that agency will terminate 
and possession of property will revert to the“a, 

^moment the income was diverted to some X; 
JhUlWBK 1 R89:AIR 1931 J & K 6 (8) (Pt B) 

that ^one ofThe'^ondi.? valid trUst "“'withstanding 
(1950) Cut 374 ! I l l 'S n .not oiecuted, I L R 
(Pr 8) (DB). A 1 R 1951 ° nSSa 132 (135) < pt c > 

Xte-ire,^ent1ii y " In,medi “ ,e “''stance of legal 

trust affected by the ?* tui * ue trusf - nor is a 

by the fact tha/ thl f *t at no L trustee b named o r 

«fus* 0 ? Is unable th oSlhd "ft? is D ? med <*hef 
able to act. I L R (l9^o\ /S/qt!? 1 or otherwise un- 

(136) «E) (ATo^IDB). ,AIR1951 0ri « a 

intem'fonThat 1 mlgl “go to'drte™“* 7 k QueSlion of 

extent of the trust il nV « det f r “ lne the nature and 
sideration of its valid5?*».3 y f ? reign to the con- 
trust is the resultn f t d completeness where the 

two parties AIR* iiK? e ?\ 0 i ne 2 oti ations between 

(Pr 21) (DB), 1R 1951 132 (138) (PtJ) 


Ss. 0, 7—Income-tax Act, S. 00 (2) — Question of 
law and fact—Question as to creation and validity of 
trust. See Income-tax Act (1922), S. 00 (2). A I R 
1960 Punj 219 (DB). 

-Ss. 6, 3 and 19—Civil P. C. (1908), S. 9-Suit for 

accounts—Liability to account—Circumstances under 
which arises — Trust defined and distinguished from 
contract—Principal and Agent — Relationship which 
does not amount to — (Contract Act (1872), Ss. 182 
and 213). See Civil P. C. (1908). S. 9. AIR 1959 
Punj 92 (DB). 

-S. G—Contract and sub-contract — Settlement of 

payment of later date on happening of contingency— 
Trust is not created — Suit for accounts does not lie 
See Contract. A I R 1955 NUC (Punj) 3429. 

2. "Indicates with reasonable certainty”. 

—S. G-Charitable trusts-Trustees left with abso¬ 
lute discretion to choose specific charitable objects 
and to apply fund at such time as they think fit— 
rIFI* DOt T QVa » lid A for uncertainty - (Charitable and 
MqSS? AT ( c 192 2J’ S> 3) — (Income-tax Act 

AIRUSSCal’ 164 (DB). ,S “ ,rus,s ’ 

7 ~~'' j 6 7^ rusts “ Property capable of being ascer- 

ixammuft Jr" 4 A1R1951 °' issa 132 

3. Declaration of intention. 

-S. 6—Will—Interpretation — Division ha«pd 

another will is of no assistance-intention of testator 
is to be gathered from language used-Will construed 
-Half property held should Be held in trust - Will 

N^cTAmT-^ ( , T DB P i Act (1882 >’ s ' A 3 

s. c ie e (lTfe N ® §5 b }‘t WjSS.r Aot (1922 >‘ 

—S. 6-Creation of-Admissiou and mere entries. 

by T ^ n, °D? S ^V h d,^ e a, Pr r?r r S, h “ *2" ‘™'° d 

amount to dedication in favour of?he^J!«f Ca iS n0t 
entries in the account books by themw/j?* 1 * Mere 
also amount to dedication SimTla-i »l e ve i canQ ot 
based on mis,.k.TffiVMi 

1953Cri ( I. 9 Pt4J Hfj Mad Tn°28^ 

(PrioKDB, ‘ A 1 R 1953 Mad 787 (789)(Pt 8 A) 

Right to. AIR 1953 Mad 433 ‘ “ Bouus - 

iThowVeposit'fordepositee 
necessaryf * Tra “ sf " ° f 

money should belhold^h^ncefa^m?foJVho'bb 1 'a 9 

such as fs contemplated under tho”^, 3 
party Act of the actionable Hnfm T A rao , sfer of Pro- 
directed to hold the property in trust forllP 0 *? 6 ® if 

trustee an'd “ °4' “” d ^^ 

declaration. 1952 Nag L J (NotefsIToB ^ in the 

Ace ^pt^nce by'trustee of pos'iUon^lT ~ 

7. Declaration of trust by se?tlV Suoh Necessity 
•tituting himself trustee -Suff^Ln d - , i. Uer con- 

fails for want of trustee nr f? ? ea ? y "" ^ rus t — If 

of trustees to act — Principles CfUU ° r wi,,1 'ngness 
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A trust in the accepted sense of word is the 
creation of an obligation by the owner to the intent 
that he may hold the property for the benefit of some 
other person or object. As soon as the trust is 
declared according to the requirements of the law 
the legal ownership passes to the trustee and he is 
bound to apply the income arising out of the property 
to the use and benefit of the cestui que trust. In order 
to make a voluntary declaration of trust binding 
upon the author of the trust, he must completely 
part with all his interests in the property to the 
trustee or declare himself to be a trustee of the pro¬ 
perty for the benefit of the cestui que trust. If there¬ 
fore the settlor has done everything that is required 
to be done under the law, the trust takes elfect at 
once, if nothing in fact remains to be done by the 
settlor or donor. A trust does not fail for want of a 
trustee and if a trustee refuses to accept before the 
trust takes effect, the person in possession becomes a 
constructive trustee. Even a disclaimer by the trustee 
does not avoid the trust. When the settlor constitutes 
himself the trustee the question of acceptance of the 
position of trustee does not arise. A trust may be 
constituted without communication to a trustee, and 
the vilicity of a trust is not affected by the fact that 
the trustee is unable or unwilling to act. ILR (1950) 
Cut 374:AIR 1951 Orissa 132 (134) (PtA) (Pr 6) (DB). 


Ra y C. J, * In the case of a trust which is the 
result of a series of negotiations between two parties, 
the question of intention and common understanding 
between them that might go to determine the nature 
and extent of the trust is not entirely foreign to the 
consideration of its validity and completeness. ILR 
(1950) Cut 374: 4IR 195L Orissa 132 (L30, 137) 
(PtHHPrs 12, 15) (DB). 

5. Beneficiary. 

$ —S. 6 — UncertaintySas to beneficiaries — Held 
on facts — Beneficiaries could not be said to have 
been indicated with reasonable certainty. See In- 
come tax Act (1922), S. 10 (2j (v). AIR 1953 S C 476. 

-S. 6—Beneficiary. 

Section 6 has reference to the stage at whbh the 
trust is being created. The beneficiary defined by 
S. 3 and contemplated by S. 0 is not the person who 
may come to be in actual receipt of the banefit at 
some future point of time, but the person who is 
intended by the trustee to be benefited at the creation 
of the trust, and to whom the benefit goes under the 
provisions of the trust itself, whether immediately or 
in a certain contigency, but without the aid of a 
further choice at someone’s discretion. (’52) 1952-21 
I T R 169 (180, 181) (Cal) (DB). 


4. Purpose. 

_S. G — Charitable trust — Trustee left with 

absolute discretion to choose specific charitable 
objects and to apply fund at such time as they think 
fit-Trust whether invalid for uncertainty — (Trusts 
Act (1920), S. 6) — (Charitable and Religious Trusts 
Act (1920). S. 3)—Income tax Act (1922), S. 4 (3) (i). 
11956) 29 I T R 781» AIR 1956 Cal 104 (105 to 108) 
(Prs 4, 7, 9,12, 14) (DB). 

_S. 6 — Trust — Dedication .in form of charity — 

Directions to pay certain amounts to settlor’s relatives 
from income of dedicated property — Deed remains 
deed of dedication. ILR (1904) 2 Mad 832: AIR 1907 
Mad 175 (177,178) (Pt A) (Pr 11) (DB). 

__s. 0—Validity — Charitable or religious purpose 

—Gift to University for teaching of karumakanda — 

Validity of. 

A study of karumakanda is as much a charitable 
purpose as the study of physical sciences. A gift to the 
General public use which extends to the poor as wel 
as to the rich is a charitable gilt. The teaching of 
karumakanda is a charitable purpose and when a gift 
of property is made in trust for the purpose of teach- 
ing karumakanda it is not a gift for the performance 
of any particular ritual. It cannot therefore be said 
that a trust for objects which include the teaching 
of karumakanda, is a religious endowment, and when 
made in favour of a University, is invalid or in¬ 
effective. ILR (1950) Cut 374: AIR 1951 Orissa 132 

(134) (Pt B) (Pr 7) (DB). 

_c 6—Validity — Postponement of particular ap¬ 
plication of charitable gift - If renders gift void - 
Principles — Intention and understanding of parties 
—Relevancy in deciding validity. 

Tho hct that the particular application of a charit¬ 
able gift in trust is postponed does not render the 
gift void, when the gilt, as distinguished from its 

application, is immediate. 

If the purpose itself were to fail, the Court will 

apply the cypres doctrine and give 

effect to the object of the trust. The settled principle 

"■!fr brsiiJE 

the^ndefiniteness or failure of its immediate object. 


-S. 0 — Trusts — Private — Adverse possession — 

Failure of line of trustees — Trust reverts to donor’s 
widow — Adverse possession of trust property by 
another — Next heir can sue for possession on 
widow’s death — (Hindu Law — Widow — Adverse 
possession) — (Limitation Act (1908), Arts. 142 and 
144). 

In the case of private trust of endowment created 
by the donor for the benefit of himself aod his family, 
the donor and his heirs have a beneficial interest 
thereia. It may be that such interest miy not entitle 
them to enjoy the income from the property. The 
spiritual benefit accruing to them under the family 
trust would certainly create sufficient interest in 
them. The trusteeship is not merely bare right ot 
management without any kind of benefit whatso¬ 
ever. There is a benefit, namely, the spiritual benent 
in the person who performs the maudagappadi pre¬ 
scribed under the trust document. If that is so the 
trusteeship would be analogous to the shebait office 
in Northern India. When therefore the widow ot the 
deceased donor takes possession of the property as a 
trustee on the failure of the line of the trustee, she 
takes it back as one of the founders and she purports 
to act-as a trustee, such trusteeship combining 
itself the right of management as well as the right to 
the beneficial enjoyment e. g- the s .P lr,tua ' 
conferred on her by virtue of the ■pertormance o he 
mandagappadi. This would enti le her to act as if the 
trusteeship belonged to the family of the donor and 
that she was only having an interest of a H udu 
widow. Under the substantive prineiples of’Hindu 
law adverse possession against her would not 
to adverse possession against the reversion. The only 
right which the person who was appointed as trustee 
by the widow, can prescribe against her is her iright 
te a limited right as a Hindu widow and the 
adverse title acquired by him would not subsist 
beyond her lifetime. The next heirs of the.donor 
would be entitled to maintain the suit alter nor 

death. (1964) 72 Mad L W 646. 

0. Transfer of trust property. 

_S. 6 -Involves transfer of property..SeaOudh 

Estates Act (1 of 1809), S. 11 (as amended by Act 3 of 
1910). ILR (1964) 2 All 191. 

_C fi __ c depositing some money with A ur 

diction by cfhaf afur hlsdeafb■-ooey is»o be 
paid to S - As there could be no oral gut a 
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trust in presenti was sought to be made out—Held 
there could be no valid gift or will or testamentary 
trust as there was no transfer of interest by the settlor 
to the trustee. See T. P. Act, S. 120. 1952 Nig L J 
(Notes) 33. 

——S. 6—Gift deed — Assessee making a gift of per¬ 
petual annuity out of income from his estate — 
Annuity made a charge on revenue of the estate— 
Deed was a gift deed. See Orissa Agricultural In¬ 
come-tax' (24 of 1947), S. 8. AIR 1955 N U C (Orissa) 
8228 (DB). 

-S. 6 - Trusts — Constitution of — Trust does not 

fail for want of trustee—Test of completeness is whe¬ 
ther anything, in fact, remains to be doue on the 
part of the donor — Voluntary declaration of trust 
when binding—He must have completely parted with 
all his interest in the property to the trustee AIR 
1951 Orissa 132 (134) (Pt A) (Pr 6) (DB). 

d .^• 6 '“Eipress trust—A entrusting certain sum to 
B without reserving authority in himself-B required 
to piy interest on such sum to C - Held there was 
express trust and S. 10^ Limitation Act applied. See 

1966 Paj70 ’ ' 1964 B “' L W 413 : AIB 

7. Rights of third parties. 

^ S l‘ RightS,0f th »; d Parties ~ Stranger to con¬ 
tract when ctn sue—Public Trust—Settlor setting 

Seashin^hT'h 0 f ° r rtusteeship — Claimant for 
lit ih A a ° Party trust deed ca « sue to 

fc r fi S ,R U ^ Ker S 203 (DB). Se6 C ° a " aat A " 

8. Trust for (he benefit of creditors. 

—S. 6-Creition of trust - No indication to vest 

Po^r y nf ,Q traStees - No transfer of ownmhipi 

►«! m f BQ ** e £ QCnl or cillection of iucome not 
given to trustoes-Trust not created. 

^ a b ,'J)j"f””p a ’ wh » w>si heavily indebted, appoin¬ 
ted wShhat for pa 7 in ? off Sis creditors 

wtocST'uld' ^‘“doc^enf 

h? “£ g V, ? Dd “ b '° fr , ^d P /taf’ 0 0 d t t y hi,t 

or , di T tiD * *“v° ,he 

would co-operate wfth "th ^ thal beand bi * “uneems 
bars of the » the 00m ,““'«<> »nd the mem. 

neither the pZT of 6 m. 28 ™ 11 10 h8 i p him - B “t 
Property or MUection m “ ( n ?8™ 8nt or disposition of 
appointment of servants “'‘““-p 8 »r removal and 
nor wac fha Pa 1 w&s given to the committee 

wouE t Zl w V i,hl er ‘ ak i Dg r give , a by hi »“e 

®itlee was in efufence P Y S ° long as the com ' 
created’ and the & o W n2 S1 a D f cC u D0 valid tru st was 

9. Other illustrative cases. 


m . n cases. 

Under a trust mortgaged oblivA^t considerati on - 
to charity — i n discharge of 8 m k° S?.? cort ain sum 

***** transferring T h obU g a,i °n mort- 

Held transf«f mortgage interest to charitv — 

IVol. 14.] Fn.D. S3. 


—S. 6—M obtained a loan from Imperial Bank—B 
a timber merchant stood surety for M—B paid the 
Bank debt and debited the amount in his books to 
the account of M — In Income-tax return he claimed 
this amount to be deduction as bad debt—Held the 
loss was not connected with the timber business and 
could not be set off against the trading profit of that 
business or claimed as a revenue loss at all See 

ITm (cf,* ( ( DBf 510 (1),c) - '' 52) 1952 ‘ 21 

—r S i e r C0 L tr- ct Act ' -‘Bound by law to pay* 
—Includes obligations under contract or tort—Obli¬ 
gation of vendee under sale deed to discharge usu¬ 
fructuary mortgage on property - Money left in the 
hands of vendee — Vendee not paying mortgagee— 
Payment by mortgagor vendor-No tru<t was created 
by the vendor in his favour by reason of direction to 
the vendee to pay the consideration for discharging 
the mortgage debt due by him. S. f; 9, Contract Act 

Mud"HO (DB^° QtraCt ACt <1872) ' S ' 69 ' AIR1901 

- Ss. 0, ,7. 8, 5, S3 and 94 — Employer crediting 
bonus and dearness allowance in favour of employee 
-Employer taking benefit in income-tax - Employer 

s SumufesludM?*' See Trusts Act 12of tm ’’ 

S. 8 - Companies Act, S. 229 - Trust money- 

S, p I 9 J ere , ntial - As the deposit coo. 

tamed all the elements of trust contemplated in S. 0 

the depositor is entitled to preferential payment from 
I952°M«d a 48i See CompiDies Act (1913 )’ s -229. AIR 

—S. 0—Transfer of trust property. 

Where a deity has no property of its own and the 
expenses of any celebration have to be met from col 

lh!<!! 0S a 5 d c ‘>“tr.bu t l ons provided by the villagers 
obvious it would be impossible for the pooUii or 

tinn^ni 0 do . aoythln 8 without their active ^Opera¬ 
tion and assistance But this does not mean thatth* 
villagers become the trustees. It is more material to 

Mp57< fiSSCSS LVaM^J M e »dLW 940 1 

AIR 1952 Mad 257 (257) (Pt A) (Pr 4) 40 : 

SECTION 7 

i- Ss ‘7i 6_r “°ome.tax Act, S. 00 (2) - OuesHon«* 

SECTION 8 * 

SECTION 9 

Subseq uent Sssolutio 0 °of ^our riage°— WW Wife ^ 
mg another person — Not entitl^t ^ k der e marry- 

U§60) 2 Cl 348 , AIR I960Cal'33 (WMpSm 20? 

SECTION 10 ’ h 

Trusts Act (1882), U S. t 7[) r . U Alit Ms/Mm 8 ' 6 *' S “ 


-\Jtti *4043. 

be.on g ing'to d hi*m—Executoryoder^tde » °° 
ffifSK”"- 588 Trust'Ac,,ISS^S.^’AfR Igg* 

^L 1 t 0 «r q T o r e US , , r e u e s r Same PerSOn if ”*>• b» truste, 

tru1t P oToSe ra of y the l?us b te^ iLd ooVoftho HZ « 
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trusts. I L R (1950) Cut 374 : A I R 1951 Orissa 132 
(135) (Pt D) (Pr 9) (DB). 

SECTION 11 

—■—-S. 11 — Charitable trusts — Administration of — 
Intention of donor—Cy-pres. 

It is one of the cardinal rules governing execution 
of charitable trusts that the intention ot the donor 
must be observed and cy.pres principle has been 
evolved as an auxiliary to this rule and is never al¬ 
lowed to defeat it. If the charity can be administered 
according to the direction; of the founder the law 
requires that it should be so administered. The Court 
will not allow any departure from them on grounds 
ot expediency. 56 Pun L R 73 i AIR 1954 Punj 150 
(156) (Pr 5). 

SECTION 13 

0 —S. 13—Trusts—Public, religious and charitable 
trust—‘De facto’ manager—Rights of—He can sue on 
behalf of the trust and for its benefit to recover pro¬ 
perties and monies in the ordinary course of manage- 
ment—(Civil P. C. (1908), S. 92. AIR 1954 S C 5 (8) 
(Pt A) (Pr 30). 

-S. 13 - De facto trustee looking after trust for 5.0 

years can maintain suit for recovery of trust property. 
1953 All VV R (H C) 77 : A I R 1953 All 449 (452) 
(Pt E) (Pr 17) (DB). 


to maintaining it. 60 Bom L R 740 i AIR 1959 Bom 
102 (104) (Pt A) (Pr 11). 

-S. 13—Trusts and Trustee — De facto trustee — 

Trustee acting under defective title—Bight to sue to 
recover possession of property belonging to deity — 
Proper directions—(Hindu Law —Religiou* endow¬ 
ment). 

Where a person purports to act as a trustee of the 
property of a deity on the authority of a will executed 
by a person who had no authority to execute a will 
devising his right of management To any one, the 
former must be regarded as a de facto trustee and his 
son, who manages the property after him must also be 
regarded as a de facto trustee and he is entitled to file 
a suit to recover possession of the property of the 
deity in the hands of the defendants who deny the 
title of the deity. The fact that the plaintiff while 
pretending to make a claim for and on behalf of the 
deity was in substance seeking to advance his own 
interests is no ground for non-suiting the plaintiff, 
the interests of the deity being capable of being pro¬ 
tected by proper directions such as by putting the 
plaintiff on terms. AIR 1956 Bom 615 (616) (Pr 4). 

——Ss. 13,15—Breach of trust—No madrasa attached 
to mosque when trurtees took over management — 
Thay are not guilty of breach of trust for demolition 
of madrasa—(Civil P. C. (1908), S. 92). 


-S. 13 —De facto trustee — Right to sue on behalf 

of institution. 

When trust property is without a de jure trustee 
owing to any defects in the machinery for the ap¬ 
pointment of trustee or owing to the unwillingness 
of the de jure trustee to act, a de facto trustee, who 
is in possession and management of the institution 
for the time being, may be allowed to maintain a suit 
on behalf of the institution for the recovery of trust 
property held adversely by a stranger so long as the 
action is for the benefit of the real owner, namely, 
the institution. The right of a person other than a 
de jure trustee to maintain a suit for possession of 
trust properties cannot be decided in the abstract and 
must necessarily depend on the facts of each case. 
The same rule is equally applicable to wakf and 
Hindu religious endowments. Case-law discussed. 
1955 Andh WR 462: AIR 1950 Andh 19 (21) (Pr 11) 
(DB). 

—Ss. 13, 80 and 82—Position of benamidar — Con¬ 
flict among real owners — Bcnamidar’s right to take 
steps to preserve property. 

It is true that upder Ss. 80 and 82 of the Trust Act 
a benamidar holds the property for and on behalf of 
the real owner in consequence of which there would 
be resulting trust in respect of the property in favour 
of the real owner. But then .it would be falacious to 
urge from those sections that the legal ownership in 
such property vests in the benamidar as it does in the 
case of a trustee. What those sections really mean is 
that benamidar is in fiduciary relationship with the 
real owner and, therefore, has all the obligations of a 
person in such fiduciary position towards the real 
owner. A benamidar is no more than an ostensible 
owner of the property he holds benami though his 
acts in certain circumstances would be binding upon 
the real owner. That is because the real owner holds 
kirn out to third parties as an owner of the property. 
It is however, impossible to say as in the case of a 
trustee that any rights in the property either vest in 
him or that under S. 13 and the sections following 
thereafter of the Trusts Act any obligations therein 
set out fall on him. Where there is a conflict amongst 
the real owners, the benamidar would not be entitled 
fo take action for preservation of the property, nor 
can he file a suit or proceeding when he is not sup- 
[orted by the real owners and where they are opposed 


Where the madrasa, library and musafirkhana which 
were attached to a mosque had ceased to exist when 
the trustees appointed by a scheme framed under 
S. 92, Civil P. C., took over the management of tho 
mosque from the receiver, they cannot be charged 
with breach of trust for the disappearance of these 
institutions. (’59) 37 Mys L J 234 (DB). 

—Ss. 13 and 15 — Resignation by one trustee — 
Resignation not accepted but trustee asked to con¬ 
tinue and trustee continuing as such — He can file 
suit for accounts against co-trustees. See Trusts — 
Co-trustees. AIR 1963 Punj 187 (DB). 


—Ss. 13, 15, 19, 23—Applicability. 

If a trustee acts in such a manner that his action 
ian be fettered by some body else in the discharge or 
lis duties then the trustee becomes responsible tor 
my loss that is occasioned in such circumstances. A 
rustee must not lodge the money in such a manner 
is to put it out of another. (1835) 6 E R 1354, Rel. on. 
Where the defendant undertakes to encash a bank- 
Iraft belonging to the plaintiffs from his (defendant s> 
jank without remuneration, the defendant acts as the 
Dlaintifl’s agent. But when the draft is encashed m 
he bank the defendant becomes taustee for the 
,mount and he is under a liability to pay the amount 
o the plaintiff. It is his duty to act diligently. Delay 
n obtaining a check-book to withdraw the amount 
,nd his allowing the money to remain in the bank 
oncer than is necessary would make the defendant 
iable for the amount, if the bank in the meanwhile 
'opc into liquidation and suspends payment. I L 

'ilia, 9 Raj1186 , AIR I960 Raj 166 (168) (Pr 7). 

— S. 13 - De facto Trustee — Protection of Trust 
roperty—Right to sue. 

In the matter of trusts it is the de facto trustee 
vho has the right to take steps for the protection of 
he trust. If the taking of the management of the 
rust by the plaintiffs is in any way defective, that is 
matter which can be agitated separately between 
he persons really entitled to the management thereof 
nd the persons who have, so to say, usurped that 
nanagement. But so far as the third party is con- 
erned, it is the de facto trustee who has a right to 
ake steps for the protection of the trust property. 

.958 Faj L W 401» ILR (1958) 8 Baj 456, 
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_S, 13 — De facto trustee — Competency to bind 

trust property (Hindu Law—Religious Endowments) 
—Religious Endowment). 

A de facto trustee or trustee de son tort is a person 
who without title, chooses to take upon himself the 
characteristics of a trustee. The de facto trustee in 
order to exercise any act of management as regards 
the trust properties must be one who is in actual 
possession of the propertins. AIR 1937 Cal 559; AIR 
1940 Mad 617 and AIR 1949 Mad 721 (FB), Rel. on. 

Where certain leases executed by the duly appoint¬ 
ed trustees, were sought to be renewed by persons 
who were not trustee while the previous leases were 
outstanding and the properties were in possession of 
those lessees, the renewals did not secure any benefit 
for the trust and were the result of dissensions in the 
village and consequent scramble for possession of 
trust properties : 

Held, that the deeds renewing the lease were 
invalid documents not binding on the trust. I L R 
(1954) T C 81 1 AIR 1954 Trav-Co 254 (256) (Pr 7) 
(DB). 

SECTION 14 

® ““Ss. 14 and 19—Trustee ..not to mix private pro¬ 
perty with trust property. 

A trustee must not mix private property with 
trust property, because if he does so, he undertakes 
a heavy burden of proving that any particular pro¬ 
perty is his, as distinct from the trust. Narayan 
®“®8wantrao v. Gopal Vinayak. (I960) 1 S C R 773 i 

s c j 283 * air 1960 sc 

°«!f 

pe'ty by trustee out of blended fund-Presumption- 
Wight of beneficiary to claim as trust estate-Claim 
by trustee as own — Burdeo of proof—Inquiry as to 
purchase being out of corpus or income — Propriety. 

A trustee wherever the trust properly may be 

withhis own •? ST be car ? ful aot ,0 amalgamate it 

ba flnHihST * f he d06S S ° the Cestui 9 U0 trus * Will 

which ih«r t , Very£>0rli0n of the tended property 
lbe trus . tee cannot prove to be his own If he 

rhaV? , c ° nfor “> to ^e law or to the provisions of 

tr h us? ff d hi rU - 1 h0 wo “! d be guilty of a breach of 

own * ? a miX0 L up lhe trust Property with his 
own, and uses the mixed fund in the purchase nf 

estat^whata’ b6 h has !l rSt t0 make good t0 the trust 
The benafili^ haS £* en utilised 0u 'of the same. 
entiHerf n » C13ry * or th® cestui que trust would be 

having hpo^° aglI ? s ^ j be whole of that property as 

«P™th tha Q tr^, rCbaSed 0ut of ,he trust ^od mixed 

the hustle esSf.bl° WD prop , er ,' 1 >’- Unless and until 

law that no nart l, h ?K su , cce . ssful| y before a Court of 
nf o P^rt of the trust property formed narf 

and^that°he^^1 °“'^ lh , e purchase of the property 

bufdln ls tr on e ?ho 3 ,“ a0 l claim n it as ^ own 7he 

deriving title from h^K ° r » tbe , p0rson or persons 
Prove that the ®. ( by transfer or purchase) to 

separate pronartT F been aC(luired out of his 

there IfTmlL F , url i er °? ce « is Proved that 

Perries as well as of thfi D nfl mad0 i Up ° f tbe trust pr0 “ 
t nK i . , 11 33 °* the personal properties of th* 

whether the “prooertv w' he CoU k ,0 ,‘ DI l ulr8 fl s to 


sentatives cannot be claimed unless trust is dis¬ 
charged — Art. 142, Limitation Act does not apply. 

No one who is in the position of a trustee and has 
acquired property in that capacity can be permitted 
to assert an adverse title on his own behalf either to 
the trust or to its representatives until he has obtain¬ 
ed a proper discharge from the trust by re-delivery. 
I L R 34 Mad 257 (PC) and I L R 34 Mad 211 and 
(1354) 5 De C M and G 70 and (1848) 2 De C and 
Sm 122, Rel. on. It would not make any essential 
difference that it is not cestui que trust against which 
the plea of adverse possession is being raised but 
against the heirs-at-law or successor of that bene¬ 
ficiary. AIR 1935 All 458 (1), Foil. 

The principle does not imply that there is any 
perpetual bar against the pleading of adverse posses¬ 
sion by a person in possession under such circum¬ 
stances. What is implied is that the foundation of it 
must be the assertion of an hostile title, by a re- 
delivery of the property obtained on a fiduciary 
basis, or at least some clear declaration which has 
that effect. 

The principle of Art. 142 of the Limitation Act will 
not have any application. A person in such posses¬ 
sion which had its foundation in a fiduciary obliga¬ 
tion, without discharge of it by re. delivery to the 
trust or Its representative, cannot plead that it is for 
that representative to show that within 12 years of 
bjs suit, he was in possession. 76 Mad L W 619* 

5191 AIR 1963 Mad 353 < 3 *> 

~[ s> t 14, 9 ? ~,P isabi,ilies Of trustee - He cannot 
AM 1*5 NUC 9»" againS1 C8S,ui ^ ««“«. 

^^dt t v''r„7 al Trusiee se,,iDg up ,i,,e 

A holder of trust property cannot bo permitted to 
set up a title for himself in it. The assertion of the 
trustee that the property is his own is by itself a 

rfrus?ee% U ahann h & rem3val fr0m lhe Patton of 

accounts and non-observance of celibacy by the 

ri a h a ?io S * r n eq .- ,r J ed by ft® sect we also grounds .*11 
Cur L J 4 * Re ,ed 0D * U963) 65 Pun L R 94 : (1963) 

[Reversed on another point in AIR 1907 SC 1415.] 

SECTION 15 

•—15—Obligations of trustee. 

f * 3sk ? d 10 invest his °wn money 

for the benefit of cestui que trust. The trusteed 

under no obligation to find a heavy sum of money 

and to invest it on the purchase of new shares fnr »hA 

benefit of the cestui que trust, and to ,12,12 r ft® 

rBombfjY f a A iD8iDVestedit in the ™- MatSlow R 

SC385 S (393 A @ ^ 

15 ®°d 23 — Liability of trustee_Wilful 

totflKajr ™ 

412 r (4?te?'(p7wi? a " Se - A »«MV B dlh*S 


ptsisliis 

Trusts—Co. trustees. AIR 1903 Pun j 187(DB) 65 * 
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tiff — Meanwhile bank suspending payment—Defen¬ 
dant held in position of trustee and liable for amount. 
See Trusts Act (2 of 1882), S. 13. AIR 1960 Raj 166. 


SECTION 17 

-S. 17 — Trustee refusing to act or dying before 

exercising the power—Court will execute the power. 

If the trustee has an imperative power committed to 
him, his non- execution of the power will not prejudice 
the cestui que trust and the Court will execute it if 
by any possibility, it can be done. In such cases the 
law regirds the trustee as the instrument to execute 
the intention of the testator and if he refuses to: act 
or dies before exercising the power, the Court 
assumes the office. 1956 Andh W R 582. 


--Ss. 17, 18 — Discretionary power of trustee 

nature of — Interference by Court — When permis¬ 
sible. f 

Where a power which is purely discretionary ia 
given to a trustee, the Court cannot exercise such 
power or compel the trustees to exercise such power 
in any particular manner, but can restrain them from 
exercising it in any improper manner. If, however, 
there is a duty coupled with the power, then the 
Court can compel the trustee to perlorm that duty. 
If the trastees refuse to eierclse their discretion at 
all, the Court will treat it as a trust, and direct an 
inquiry how much ought to be allowed for main¬ 
tenance and the Court if it considers that the trustees 
were acting capriciously, can interfere. But if, by 
the instrument creating the power, the discretion is 
made absolute and uncontrollable, the Court cannot 
interfere. The power may be conferred upon the 
donee either beneficially or in trust. In the latter 
case the power is merely part of the machinery of 
the trust. Thus, if property is conveyed to trustees 
upon certain trusts, with power of sale, the power 
is a trust-power, and must be exercised, if at all, 
solely for I he purposes of the trust, but the trustees 
have a discretion as to exercising it, with which the 
Court will not interfere, so long as the trustees in 
fact exercise their discretion in good faith. The 
Court will interfere if trustees refuse to exercise their 
discretion, or do so capriciously. But there is an 
intermediate class of cases, where a power of selec¬ 
tion is given to a donee who is not otherwise a trustee, 
and such a power is said to be a ‘power in the nature 
of a trust’, since the Court understands the donor of 
the power as creating a trust for the objects, subject 
only to the donee’s power of the objects although 
the power has not been exercised, and although 
the Court cannot directly enforce its exercise. 
Ferwell on Powers, 3rd Edn. p. 54; 2 A C 300; 
3 A C 795; 21 Ch D 571; 34 Ch D 130; 02 L T (NS) 
752; (1894) 1 Ch D 324: 1917 (2) Ch D 379; L R 1 
A L Sc 11; 29 Ch D 913, Ref. (1965) 69 Cal W N 
1010. 

SECTION 19 

a -S. 19 -Trustee not to mix private property with 

trust property. See Trusts Act (1882), S. 14. AIR 1960 


S C 100. 

-S. 19 -Trustee-Legal representative-Liability 

to account-Burden of proof-(Succession Act(192o), 
S. 306). 

A suit for the recovery of a specific sum of money 
is not the only remedy available to the cestui que 
trust against the legal representative of a deceased 
trustee and a suit for accounts, which, in substance, 
is really a suit for the recovery of the amount that 
might be found due to the cestui que trust on taking 
the accounts of the trust estate would be maintain¬ 
able. The only difference between a suit for accounts 
against a trustee and a suit for accounts against the 
legal representative of the deceased trustee is as 
regards the mode of accounting by such legal re¬ 


presentative and as regards the onus of proviag the 
truth and propriety of the several transactions to 
which the accounts and vouchers relate. Mode of 
accounting and the onus of proof explained. 1956 
Andh L T 750 i 1956 Andh W R 908. 


-5. 19 — Suit for accounts — Suit against repre- 

sentitive of deceased agent or trustee whether lies— 
Coatract Act (1872), S. 213. 

Where a suit for accounts is filed originally against 
the agent or the trustee and after the institution of 
such suit the agent or trustee dies whether before or 
after the preliminary decree the suit can be pro¬ 
ceeded with against the heirs and legal representatives 
of the deceased agent or trustee. Further, if the suit 
against the representatives of a deceased agent is not 
a suit for accounts but a suit for the recovery of a 
specific sum of money then even if in determining 
the validity of the plaintiff’s claim account has to 
be gone into such a suit is maintainable. But a suit 
for accounts pure and simple without any claim for 
any specific sum of money against the representa¬ 
tives of a deceased agent is :not maintainable! 17 
Cal W N 5; 46 Cal W N 865; ILR (1947) 1 Cal 48, 
Pel. on; 51 Cal W N 157, Disting.; AIR 1945 Bom 
21, Dissent. AIR 1951 Cal 182 (189, 190) (Pr 17). 

-S. 19 — Properties of Shebait — Trustees can be 

appointed—Person acting as trustee cannot challenge 
trust—Estoppel. See Hindu Law—Religious Endow¬ 
ment. AIR 1963 Punj 187 (DB). 

—S. 19—Trusts—Co-trustee—Suit by, for accounts 
—Some property of trust ceasing to be under opera, 
tive control of trustees — Suit by co-trustee for ac¬ 
counts against president of board of trustees is main¬ 
tainable even though the plaintiff co-trustee is not a 
beneficiary. 65 Pun L R £36 1 ILR (1963) 1 Puu| 
320 : AIR 1963 Punj 187 (193) (Pt E) (Pr 15) (DB). 

-S. 19 — Some property of trust ceasing to be 

under operative control of trustees — Suit by co¬ 
trustee for accounts against president of board of 
trustees is maintainable, even though the plaintiff 
co-trustee is not a beneficiary. See Trusts — Co¬ 
trustees. AIR 1963 Punj 187 (DB). 

-Ss. 19, 12, 15. 20, 46-Co-trustees-Resignation 

by one trustee—Resignation not accepted but trustee 
asked to continue and trustee continuing as such— 
He can file suit for accounts against co-trustees. 
65-Pun L R 236 i ILR (1963) 1 Punj 320 : AIR 1903 
Punj 1S7 (194) (Pt F) (Pr 17) (DB). 

-Ss. 19, 3 and 6 - Civil P. C. (1908), S. 9 — Suit 

for accounts — Liability to account — Circumstances 
under which arises stated — Trust defined and distin¬ 
guished from contract — Principal and Agent — 
Relationship which does not amount to — (Contract 
Act (1872), Ss. 182 and 213). See Civil P. C. (1908), 
S. 9, AIR 1959 Punj 92 (DB). 

_Ss. 19, 13,15, 23—Defendant getting bank draft 

of plaintiff encashed through his bank — Money ere-- 
dited to defendant’s account — Long delay on part 
of defendant to give check for amount to plaintiff — 
Meanwhile bank suspending payment — Defendant 
held ia position of trustee and liable for amount. 
See Trusts Act (2 of 1882), S. 13. AIR 1960 Raj 166. 


SECTION 20 

• —S. 20 — Cash moneys in hand of trustees—In¬ 
vestment of—Should be invested in approved secu¬ 
rities. See Bombay Public Trusts Act (29 of 1950), 
S. 35. AIR 1954 S C 388. 

-S. 20-Trusts — Rules of the Governing Council 

of the Kayasthi Pathashala, Allahabad, R. 7 (1)— 
Admission form containing suggestion for utilizing 
money. Does not affect membership of person con- 
cerned. AIR 1955 NUC (All) 5811 (Pt C). 
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__-s. 20 — Applicability — Act does not apply to 

public or private religious or charitable endowments 
—Principles of general law governing the relationship 
of -trustee, and cestui que trust embodied in Ss. 20 
and 54 may. however, be-coDsidered. See Trusts Act 
( 1882 ), S. 1.(1964) 53 1TR 292 i ILR (1965) 2 Mad 
113 (DB). 

SECTION 23 


or the like contributing factor has got to be made out. 
See Trusts Act (18S2), S. 0. AIR iy57 SC 815. 

-S. 93—Sum constituting trust money in the Com- 

pany’s hands —Claim for interest are same rules about 
interest as any other debt provable in liquidation 
proceedings — No special treatment can be claimed 
because the money is trust money— Rules applicable. 
See Companies Act (1913), S. 229. AIR 1954 All 129. 


• _S. 23— Trusts—Public Trusts —Trustee—Liabi¬ 

lity of -- Liability for interest —Suit against trustees 
to render proper accounts of trust property — Charity 
Commissioner scrutinizing accounts and specifying 
amount of trust funds and interest thereon due from 
trustees — High Court holding trust funds were used 
by trustees in their business and that compound inte¬ 
rest was chargeable—No allegation iu plaint that 
trustees used funds in their business, nor evidence 
establishirg that trustees used to pay compound 
interest on trust money in their hind — Finding held 
halting and that trustees were not liable for com¬ 
pound interest AIR I960 Bom 438, Reversed. Hu- 
kumchand Gulabchand faio v. Fulchand Lakhmi- 
chand Jain. 1965 MPLJ 673 1 (1965) 3 Law Rep 88: 
(1985) 3 SCR 91: 1965 Mah L J 609 » AIR 1965 S C 
1692 (1695) (Pt A) (Pr 17). 

■ —^-S. 23— Public Trusts — Trustee, liability of— 
Public Religious Trust — Trustee retaining trust 
money in his own hands uninvested—II Ruble to pay 
interest—S, 23, Trusts Act, 1882, canaet be used for 
charging interest— Charitable and Religiaus Trusts 
Act, 1920 makes no provision therefor—Interest can 
be allowed on equitable grounds — Trustee is liable 
to pay simple interest generally at the rale of 4 
per cent. 

When a trustee of a public religious trust retains 
trust money in his own hands univested, interest can 
be allowed to be charged thereon on equitable 
grounds only. The Indian Trusts Act does not apply 
to public or private religious or charitable endow* 
ments and, therefore, the provisions of S. 23 thereof 
cannot be used for charging interest from the trustee. 
The Charitable and Religious Trusts Act has no pro¬ 
vision which provides for charging the trustees with 
interest. Unless a trustee is expressly otherwise 
authorised or required under the terms of his trust 
he must duly and promptly invest all capital trust 
money coming to his hands, and all income which 
cannot be immediately applied tor the purposes of 
the trust. Therefore, when a trustee in breach of his 
auty retains the trust money in his own hands un¬ 
invested or mixes it with his own money or property, 
ne, besides being required to acceunt for the princi¬ 
pal trust money, becomes liable to pay interest 

v e i r ^o*T, Halsbury ’ s Laws of HI Edn. 

Vol. 38, Paras. 1691, 1812 and 1814, Rel. on. Hukum- 

chand Gulabchand Jain v. Fulchand Lakhmichand 

® Law Rep 88 :(1965) 3 SCB91, 

J 9 r 5 ,K, 0 P HS 73,19e5Mafc L J 609 ‘ AIR 1965 
S C 1692 (1695,1696) (Pt B) (Prs 19, 20, 12). 

S,kT" S * i? 3 , ~ Trusts—Trustee, liability of^ 

f ui u iel! P Ious Trust-Trustee retaining trust funds 
in his hands uninvested—Trustee as individual is not 
borrower of trust funds-Rule of Damdupat does not 
apply while holding trustee liable to pay interest on 

ISuV gr 5 u J? d ? r, AIR , 1980 Bom 438, Affirmed, 
Hukumchand Gulabchand Jain v. Fulchand Lakhmi- 

0965) 3 Law Rep 88 , (1965) 3 S C R 

ffJlJ* J S 73 ’ 1965 Mah L j 0095 AIR 1965 
S C 1692 (1697,1098) (Pt C) (Prs 32, S5, 37). 

• —S. 23 - Co* trustee—Breach of trust. 

JA'W™ investmen t 0* funds by a trustee 
with himself would constitute breach of trust. But 

kud oan be ,nade Iiab,e «*wBr«S2 

ot knowledge or connivance or gross negligence 


-Ss. 23 and 15 — Liability of trustee — Wilful 

neglect or default causiog loss to beneficiary — The 
trustee is liable and the question of reimbursement 
would arise. See Trusts Act (2 of 1882), S. 15. AIR 
1964 Andh Pra 412. 

-S. 23—Debtor appointed under will of creditor 

as executor — Liability to pay interest subsequent to 
death of testator. See Trusts Act (1S82), S. 87. AIR 
1958 Andh Pra 262 (DB). 

—— S. 23—Liability to pay interest. 

Where the trustee collects a sum of money from a 
person from whom the amount is due and instead of 
bringing the same in the estate accounts improperly 
utilises it for himself he is liable to pay interest on 
that amount from the date of its collection from the 
debtor. AIR 1955 Audh Pra 262 (266) iPt B) (Pr 15) 
(DB). 

—S. 23—Liability to pay interest — Delay in 
accounting for capital monies or debts realised. 

The rule of law applicable to income, namely that 
the Court will not charge with interest an executor 
who has been guilty of delay in accounting should 
not be applied to capital moneis or debts realised but 
unaccounted for or uninvested by reason of laches of 
the executor. (1807) 2 Ch A 225. Foil; 11957) An W R 
29 and AIR 1930 P C 185; 59 Mad L J 121, Distin. 
guished. AIR 1958 Andh Pra 262 (266) (Pt C) (Pr 16) 
(DB). 

-S. 23—'Breach of trust’—Meaning of. 

A permanent alienation of temple lands by a trustee 
is prima facie a breach of trust and no presumption 
can be made in favour of a breach of duty or miscon¬ 
duct. ILR 49 Mad 337, Foil. (1957) 1 An W R 60 : 
AIR 1957 Andh Pra 043 (648) (Pt D) (Pr 17) (DB). 

—Ss. 23 and 1— Scope and applicability — Public 
Trust — Manager of temple using temple funds in his 
business—Liability to pay compound interest — Rule 
of damdupat not applicable. See Trusts Act (2 of 
1882), S. 1. AIR 1900 Bo» 438 (DB). 

[Reversed on another point in AIR 1965 S C 1092.] 

—S. 23 Breach of trust — Rights of beneficiary —■ 
He can approach District Judge and get trustee re- 
movtd—He can also hold trustee personally liable. 
AIR 1955 NUC (Bom) 5300 (DB). 

-S 23 — Breach of trust—Expenses honestly in¬ 
curred by trustees — Honestly is not criterion-It 
must be seen where the loss falls—If it falls on bene- 
hoiary, trustee should re-imburse ‘him. AIR 1955 
NUC (Bom) 5300 (DB). 

—S. 23 Removal of trustees — Beneficiary and 
trustie at loggerheads - By itself it is no ground for 
removal of trustee — Trustee making fantastic claim 
agiinsl trust—He can be removed. AIR 1955 NUC 
(Bom) 5300 (DB). 

—S. 23— Trustee — Breach of trust-Person who is 
tttMc? trUStCe D ° r bcnef,ciary - lo correct 

A person who is neither a trustee nor a beneficiary 

^,n!‘ U . St , de ' d . wil, I have “O loc “S stand! to 
correct private breaches of trust unless such breaches 
are unconstitutional or ultra vires > 1959 ) p.i 

120 (123) (Pt L EHP r 9 l6) (DB)? 3111 A 1 R 1960 Cal 
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—S. 23 -Suit to recover sums deposited with State 
for securing liquor contiacts — No agreement to pay 
interest — Interest claimed on ground of wrongful 
detention of dues on ground of constructive trust 
could Dot be allowed as the relation between deposi¬ 
tor and depositee could not be said to partake the 
character of constructive trust. See C. P. Code 
(1908), S. 34. AIR 1957 Madh Bha 50 (DB). 

-S. 23 — Sale for low price — Sale by trustees— 

Highest price not secured by negligence of trustees— 
Purchaser aware that he was purchasing at low price 
—Sale cannot be upheld. AIR 1955 N U C (Mad) 
3934 (DB). 

-S. 23—Breach of trust—Trustees deciding to pay 

50 per cent of unsecured liabilities — One creditor 
paid full amount due on pro-note with interest—Ac¬ 
tion constitutes breach of trust. A I R 1955 NllC 
(Mad) 3934 (DB). 

““—Si. 23, 52 — Breach of trust—Trustees transfer¬ 
ring properties to their nominees or relations—Pur¬ 
chasers directed to pay to creditors — In not selling 
properties for money and delegating poweis to third 
persons trustees commit gross breach of trust. AIR 
1955 N U C(Mad) 3934 (DB). 

-S. 23 —Partition — Suit for—Duty of manager to 

bring into hotchpot assets in his hands—He is trustee 
for the assets in his possession — Failure is a breach 
of trust—It manager actually receives interest on the 
investments of the family he will be liable by virtue 
of S. 23 to pay interest—See Hindu Law — Partition. 
AIR 1953 Nig 195 (DB). 

-Ss. 23,13, 15, 19— Defendant getting bank draft 

of phiutiff encashed through his bank — Money cre¬ 
dited to defendant’s account—Long delay on part of 
defendant to give check for amount to plaintiff— 
Mean while bank suspending payment — Defendant 
held in position of trustee and liable for amount— 
See Trusts Act (2 of 1882), S. 13. AIR 1960 Raj 166. 

SECTION 32 

B —S. 32—Right to indemnity. 

It is well settled that a trustee is not entitled to 
claim indemnity till he suffers an injury for which 
he has to be indemnified. Mathalone, R. v. Bombay 
Life Assurance Co. Ltd., (1954) S C R 117. 56 Bom 

L R 30 : (1954) 24 Comp Cas 1: 1954 S C A 1039 i 
(1953) SC J 548 : (1953) 2 M L J 259 : AIR 1953 S C 
385 (392) (Pt D) (Pr 21). 

SECTION 34 

•-S. 34 — Co-trustees — Joint execution—Trust 

‘otherwise provides’—Co-trustees—Discretion in trust 
deed to trustees to act according to unanimous or 
majority decisions — Construction — Clause held did 
not provide for exception to S. 48 — Conveyance of 
trust property—All trustees not joining in execution 
—Conveyance invalid and passed no title to alinees. 
See Trusts Act (1882), S. 48. AIR 1962 S C 033. 

-S. 34-Suit for administration of trust — Nature 

of—Court’* power to make new trust—Calcutta High 
Court Original Side Rules, Chapter XIII. 

The nature of a suit for administration of a trust is 
the same as that of a suit for administration of an 
estate with the only difference that instead of the 
estate of the deceased, a trust estate has to be ad¬ 
ministered for the purposes of the trust. In a suit 
for administration of trust, the Court has no power 
to make a new trust, by directing certain alteration 
to be made in the old trust deed by a new deed. 
Far less does it possess such power in a proceeding 
started under Chapter XIII of the Original Side Rules 
of the Calcutta High Court, read with S. 34 of the 
Trusts Act. Possessing both jurisdiction and power 
to make a particular order, if it passes the order in a 


case, where it should not have been done, the order 
does not become a nullity. 48 Cal 138, Foil.; 63 
C VV N 467, Dist. (1901) 05 Cal W N 649 i 1 L R 
(1962) 1 Cal 159. 

——S. 34—Trusts — Administration-Private trust — 
Suit for administration — Power of High Court to 
frame schene. 

It is permissible for the High Court in a suit for 
administration of the trust relating to a private trust 
to frame a scheme for the proper management of the 
trust. To deny such power to the Court will be to 
hold that a trust will be allowed to fail because of a 
proper scheme for administering and upholding it. 
L R 49 I A 100, Disting. 89 Cal L J 224 » I L R 
(1954) 2 Cal 41: A I R 1952 Cal 763 (768) (Pt E) 
(Pr 30). 

——S. 34—Scope. 

Wholly providing for the trustee's right to apply 
to Court for opinion etc., in the management of trust 
property, S. 34 embodies at the same time, the limita¬ 
tions governing the question to be asked namely, that 
they should be "present,” i. e., not future or contin¬ 
gent or hypothetical, and also be other than questions 
of detail or difficulty or importance, not proper in 
the opinion of the Court for summary disposal. 15 
Mad L J 292, Foil. 1957 Ker L J 295 :1 L B (1957) 
Ker 381: 1957 Ker LT 471: AIR 1957 Ker 171 
(173) (Pt C) (Pr 9) (DB). 

-Ss. 34, 47. 48 — Joint execution—Three trustees 

appointed—Transfer by two cannot convey entire 
estate in property—Remedy is to apply for directions 
under S. 34 — See Trusts Act (1882), S. 47. AIR 
1955 N U C (Mad) 3934 (DB). 

-S. 34—Joint execution. 

The law does not empower a single trustee to 
transfer property so as to bind other trustee or the 
cestui que trust. The remedy in such a case would 
be for the majority of the trustees who decide upon 
the transfer of the property to apply to the Court for 
directions under S. 34 of the Act. See Trusts Act 
(1882), S. 48. (1954) 2 Mad L J 486 (DB). 

-S. 34 — Trust not authorising sale of property— 

Court has no power to authorise sale except in cases 
of emergency, in cases not foreseen or provided for 
by the author of the trust where the circumstances 
require that something should be done. AIR 1951 
Mys 6 (7) (Prs 4 , 6 ). 

SECTION 30 


-Ss. 36, 37-Right to trustee to fell trust property 

—Succession Act (1925), S. 307. 

A trustee as -such has no right to sell the trust 
property unless the deed of trust confers such a 
power. There is no such express power conferred by 
the Act upon the trustee. The limitation imposed by 
S. 30, Trusts Act on the power of a trustee to lease 
the trust property is suggestive of this fact. A trustee 
no doubt is a legal owner of the property, the bene¬ 
ficial ownership in the same vesting in the beneficiary 
or the cestui que trust. Merely because the property 
is vested in the trustee or the legal owner the trustee 
Is not entitled to sell the same. 


When the testator expresses his confidence in an 
xecutor whom he appoints under the terms of his 
vill that the executor will continue to manage the 
iroperties in the same manner as he (the testator) was 
loing during his lifetime, it predicates the care and 
aution as also the prudence in the management ot 
he properties of which the testator himself was cap- 
ble. He expects that the executor will manage tbe 
iroperties as prudently and with the care same and 
:aution as he himself was managing the same, lnat 
loes not, however, import a power to sell of the type 
ivhich the testator as the owner of the properties 
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nossessed. 53 Bom L R 883 : I L R (1952) Bom 226: 

MR 1952 Bom 109 (109, 112, 118) (Pt B) (Prs 5, 6, 

25, 26) (DB). , , 

_S. 36 — Religious Endowment — Debts—Trustee 

incurring debt on promissory note without indicating 
that he did not intend to incur personal liability — 
Decree against trust property cannot be passed — 
Trust is not bound by such decree. See Hindu Law — 
Religious Endowment. AIR 1953 Mad 624. 

SECTION 37 

-Ss. 37, 36 — Right of trustee to sell trust property 

—A trustee as such has no power to sell the trust pro¬ 
perty unless the deed confers such a power—There is 
no such express power conferred by the Act upon the 
trustee—Succession Act (1925). S. 307. See Trusts Act 
(1882), S. 35. AIR 1952 Bom 106 (DB). 

SECTION 41 

-S. 41 — Fund applicable to maintenance of chil¬ 
dren at discretion of trustees — Power of Court to 
control discretion in guardianship proceedings. 

Where trustees under a will had a discretion to 
exercise io the matter of the application of the 
income for the benefit of the minor legatees, the 
Court cannot control such discretion without notice 
to the trustees and on an application in the guardian¬ 
ship proceedings. (’49) ILR (1949) 1 Cal 187 (191). 

SECTION 43 

-Ss. 43 and 48 — Reference to arbitration by one 

trustee without concurrence of co trustees — Com¬ 
petency—(Arbitration Act (1940), S. 21). 

It is not within the competence of a trustee to refer 
a matter in which the trust is interested to the arbi¬ 
tration without obtaining the concurrence of the 
co-trustees for in view of the provisions of S. 21, 
Arbitration Act it is necessary for a valid reference 
that all the interested parties should Join the appli¬ 
cation for reference. When two or more trustees are 
appointed for the administration of a trust, they all 
form but one collective trustee and they must exer¬ 
cise Jointly all those powers that call for their dis¬ 
cretion aad Judgment unless the instrument of trust 

authorises a sole trustee to execute the trust and the 
powers thereof. It is open to the body of co-trustees 
to authorise one of them to perform acts which have 
been agreed to by all and which cannot conveniently 
be performed by them all, but the trustee who Is so 
authorised is considered to be an agent of all co- 
trustees and not as an individual trustee. A I R 1955 

A?S' I 3 Q« F0 i l I , L . R „ (193 n 81 Puo > 361 ' 59 Pun > L R 615: 

AIR 1958 PunJ 102 (103) (Pr 8). 

SECTION 44 

——•Ss. 44,76 — Deed providing for certain number 
ot truitees and filling up vacancies—Death of trustee 
oeryiving trustees—Right of to represent estates. 

The existence of a provision In a trust deed for a 
particular number of trustees and a provision for 
tilling up vacancies in their places does not, in law, 
necessarily or merely by itself, debar the surviving 
trustees from representing the trust estate, in case 
there is any outstanding vacancy in the number of 
trustees. Where their number does not fall below 
the minimum number of trustees required under the 
deed, the surviving trustees would be quite compe. 

a 8 K5 f2w e x P / e j 6 ^ the * rust estate - 1932 M W N 297 : 

A iVlMs'SiWU«») l Mad 7 L e ,°2 E 9?Jgf ** 

C*M89^491)fft BhWdB,? 1 #00i A>1 » 1969 

SECTION 46 

* — S „ s - 46 »nd 47-Relig|ous or Charitable Endow, 
■nents Public or Private - Wekf created for manage! 


ment of school — Trustees appointed — Duties and 
liabilities of — Renouncement of — Trustees cannot 
renounce — Trustees cannot also delegate all their 
functions — Held, such power was not given by trust 
dead. See Mahomedan Law — Religious or Charitable 
Endowments. AIR 1963 S C 309. 

-Ss. 46, 13, 15, 20 — Co-trustees — Resignation by 

one trustee — Resignation not accepted but trustee 
asked to continue aod trustee continuing as such —* 
Ha can file suit for accounts against co-trustees. See 
Trusts—Co-trustees. AIR 1963 PunJ 187 (DB). 

SECTION 47 

9 —S. 47—Trust imposing obligation upon trustees 
to sell trust properties at the highest price and to 
distribute sale proceeds amongst creditors of tutors of 
trust—Sale of trust properties leaving it to respective 
purchasers to pay debts of creditors — Delegation of 
duty — Violation of S. 47 — Sales invalid. L. JaDaki- 
rama Iyer v. P. M. Nilakaota Iyer. 1962 Mad W N 
699 : 1962 Supp (11 S C R 206 : A I R 1962 S C 633 
(645) (Pt H) (Pr 29). 

S. 47 — Delegation of duties by trustee — Term 
requiring two trustees to act under one—Validity. 

No trustee can delegate his powers and duties to 
another trustee. An agreement to do so is illegal and 
void. 

Where therefore the provisions of original will 
creating the trust appoints three trustees and does 
not provide for the delegation of duty by them, a 
term in a subsequent settlement requiring two trus¬ 
tees to act according to the directions of the third 
who is to be the managing trustee, thus making them 
merely his agents, violates the fundamental principles 
of the law of trustees and is not covered by any of 
the exceptions noted in S. 47. 89 Cal L J 224 : I L R 
(1954) 2 Cal 41 : A I R 1952 Cal 763 (767) (Pt B) 
(Prs 28, 29). 

-Ss. 47, 48, 34 — Joint execution — Three trustees 

appointed — Transfer by two cannot convey entire 
estate in property—Remedy is to apply for directions 
under S. 34. AIR 1955 NUC (Mad) 3934 (DB). 

S. 47, Explanation — Guardian of minor appoint" 
ing special attorney in regular course of business — 
Attorney can borrow money, when negotiation and 
terms of loan are done at instance of guardian, 

Where the guardian a pardanashin lady appoints a 
special attorney in the regular course of business and 
the appointment is necessary for the proper manag- 
ment of ancestral business of the minor, the delega¬ 
tion is perfectly authorised by S. 47 of the Trusts 
Act. The guardian can legally delegate power to 
borrow money to her Mokhtarkhas and the loan 
incurred by him is valid and binding on the minors, 
the act of the special attroney being simply an act of 
ministerial nature requiring no exercise of any dis- 

a'* when the guardian herself 

negotiates and settles the terms of the loan and every- 

air^iqoo o'r a ona 0r A“ staQce and b 0r knowledge. 

AIR 1QRO p ? ?Si 9 bPon tinguished - 1959 B L J R 789 : 
AIR I960 Pat 271 (280) (Pt B) (Prs 70, 71). 

as"trus?ee~ Trus * ee ~" I>0wer * of. to appoint another 

or T flBfln!wi P Tk its . very nature is not transferable 
wkicJa T trustee of a property has no power 

nrnn^°K Ve C t0 U PP J lnt i anOther ^ trUSl00 ttle San »0 

E r ° p ?i r i y ’ s uoh a deed of trust created by the trustee 

TC L R 7 b 0(DB,°- 3 1 C 549( ** 0n ’ l ’ 49 > 1949 

SECTION 48 

TruT^hl 8 a?d 34 ”S°’ l . ru 2 ees ~ Joil11 execution — 

inT.Mr t ^^ 15e * Pr0v,dei Co ‘ trusteos - Discretion 
inimn St deed . to trustees to act according to un¬ 
animous or majority decisions—Construction-Clauje 
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held did not provide for exception to S. 48 — Con* 
veyance of trust property - All truitees not joining 
in execution — Conveyance invalid and passed no 
title to alienees. 

Under S. 48, all acts which the trustees intend to 
take tor executing the trust must be taken by all of 
them acting together. If one of the trustees refuses 
to join in the execution of the trust, Section 34 pro- 
v.des tor the remedy. But S. 48 also contemplates 
that if a trust deed under which more trustees than 
one are appointed expressly provides that the execu¬ 
tion of the trust may be carried out not by all but 
by one or more, then of course the matter would be 
governed by the special provision of th« trust deed. 

Held, iu the instant case that, reading the clause 
as a whole, it did not allow two of the three trustees 
to act without joining the third trustee in the actual 
action to be taken in the execution of the trust. Thus 
read this clause conforms to the statutory provisions 
contained in S. 48 of the Trust Act and was not 
intended to provide for an exception to the said 
provisions at all. Therefore, where only two out of 
three trustees had joined in th« execution of the sale 
deeds of the trust properties in the administration 
of the trust, the sale deeds must be held to bo invalid 
and could pass no title to the alienees: (1945) 1 Mad 
LJ 97; AIR 1945 P C 23, Rel. on., L. Janakirama 
Iyer v. P. M. Nilakanta Iyer. 1962 Mad W N 699 i 
1962 Supp (l)SCR 200 : AIR 1912 S C 633 (641, 
642) (Pt D) (Prs 18 to 21). 

-S. 48 — Co-trustee — Breach of trust — Some 

kind of knowledge or connivance or gross negligence 
or the like contributing factor on the part of the co- 
trustee has got to be made out. See Trusts Act (1882), 
S. 6. AIR 1957 S C 815. 

-S. 48 — Scope—One of two trustees filing suit — 

Plaint—Not nullity — The defect can be removed at 
any stage by allowing amendment of the plaint. See 
Civil P. C. (1908), O. 1, R. 9. AIR 1939 All 579. 

--S. 48—Term of settlement requiring two trustees 

to act under one — Validity. 

Where the instrument of trust appoints three 
persons to at as trustees, it is the duty of every one 
of them to exercise and give the benefit of his indivi¬ 
dual judgment and discretion in respect of all matters 
concerning the trust. Where therefore a subsequent 
settlement provides that one of the trustees called 
as a managing trustee should be the supreme trustee 
and the other two trustees should act according to 
his directions, such a provision is illegal as it con¬ 
travenes S. 48. 89 Cal L J 224 i ILR (1954) 2 Cal 41: 
AIR 1952 Cal 763 (767) (Pt C) (Prs 30, 31). 

-S. 48 — Several trustees—Powers of — Power of 

beneficiary trustee to consent to splitting up of 
division of rent. 

When there are trustees more than one, it is essen¬ 
tial that they must join together in the performance 
of any duty which the trust deed imposes upon them. 
When a settlor has made a settlement with the 
trustees, each one of the trustees has got to exercise 
his individual judgment and discretion on every 
matter. The exceptions which exist with regard to 
this principle are well settled. If there is a direction 
to the contrary in the deed of settlement all the 
trustees need not join in any particular act, they also 
need not act together in the matter of receiving the 
income of the trust estate or in regard to other alfairs 
wb*ire delegations of the trustees'duties is permissible 
uno.. the law. In the absence of a direction to the 
contrary in the deed of settlement, it is not competent 
to one of the trustees, even though he was a bene¬ 
ficiary trustee, to consent to ihe splitting up of divi¬ 
sion of the rent. (’49) ILR (1949) 1 Cal 165 (175) 
(DB). 


-S. 48 — Application for leave to sue in forma 

pauperis by one of several trustees — No defect. See 
Civil P. C. (1908), O. 33, R. 3. AIR 1965 Guj 207 
(DB). 

Ss. 48, 50 to 53, 88 and 92 — Hindu Law — 
Religious endowment — Trustee — Powers of — He 
cannot deal with trust property for his personal 
advantage. One co-trustee cannot sue other for 
accounts except where latter misappropriates trust 
funds. See Hindu Law. AIR 1904 Ker 204. 

-S. 48—Administration of trust vesting in several 

trustees — Powers must be exercised in joint capa¬ 
city — One trustee acting with sanction and appro¬ 
val of others—Section—Proof. 

Where the administration of a trust is vested in 
several trustees, they form as it were but on6 collec¬ 
tive trustee and they must exercise the powers of 
their office in their joint capacity. The acts of one 
trustee done with the sanction and approval of other 
co-trustees may be regarded as acts of all of them. 
But such sanction or approval must be strictly 
proved. 1900 M P L J (Notes) 152. 

-S. 48 — Joint trustees — Suit relating to endow¬ 
ed property — Parties — All trustees must join. See 
Madras Hindu Religious Endowments Act (2 of 1927), 
S. 84.(1960) IMad LJ 157. 

-S. 48—“Where the instrument of trust otherwise 

provides”—Trust deed providing that trustees should 
act unanimously or according to decision of majority 
—Meaning is that decision could be taken either 
unanimously or by majority. AIR 1985 N U C (Mad) 
3934 (DB). 

-S. 48 — ‘Execution of trust* — Expression means 

taking all necessary steps for carrying out objects of 
trust. AIR 1953 N U C (Mad) 3934 (DB). 

-Ss. 48, 47, 34—Joint execution — Three trustees 

appointed — Transfer by two cannot convey entire 
estate in property—Remedy is to apply for directions 
under S. 34. See Trusts Act (1882), S. 47. AIR 1955 
NU C (Mad) 3984 (D»). 

-S. 48—Conditional vesting of property in trustees 

—Such vesting is against law and cannot be given 
effect to. AIR 1955 N U C (Mad) 3934 IDB). 

-S. 48—Notice of termination of tenancy — All 

the trustees need not join in issuing. 

If there are more than one trustee who are in 
management of the trust property, and even if it can 
be said that all those trustees are the landlords of a 
particular tenant, the tenant will not be entitled to 
continue to be in possession of the property leased to 
him which belongs to the trust even if anyone of the 
landlords, namely, trustees, is unwilling to continue 
the tenancy and brings about its termination by 
issuing a notice to quit. 40 Mys L J 57 : ILR (1961) 
Mys 209 i AIR 1962 Mys 71 (71, 72) (Prs 3, 0). 

-S. 48—Decision of majority—(Religious endow¬ 
ment-joint trustees). 

The majority decision, in order to be binding on 
the entire body of the trustees, should have been 
arrived at after due deliberations by all Ihe trustees. 
Where it was an act of the majority alone it will not 
be binding on the minority. ILR (1953) Nag 850 i 
1953 Nag L J 607 « A I R 1954 Nag 92 (94) (Pt A) 
(Pr 13). 

_S. 48—Suit by one of several trustees-(Religious 

endowments—Trustees). 

Where although the agreement not to pre empt 
was the outcome of the decision of the majority of 
the three out of the five panchas, it was evidently not 
for the benefit cf the bansthan whose interest they 
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were bound to protect, the pre-emption suit could be 
maintained by one of the panchas as the suit was for 
the benefit of tbe Sansthan. The nonjoinder of the 
two remaining recalcitrant panchas who figured as 
witnesses in the litigation against the Sansthan does 
not at all effect the representation of the Sansthan. 
ILB (19531 Nag 850 : 1953 Nag L J 667 * AIR 1954 
Nag 92 (95) (Pt D) (Pr 22). 

——S. 48—Public trust —Suit—All .trustees not made 
parties—Effect. 

Even if it is not a private trust all the trustees must 
be made parties, Even under the general law, the 
principles of S. 48 of the Act applies, that is to say, 
all the trustees must be made parties to the suit, 
otherwise the suit must be dismissed for non-joinder 
of necessary parties. 1958 Pat L R 383. 

-Ss. 48 and 43—Reference to arbitration by one of 

trustees without concurrence of co-trustees not compe- 
tent—(Arbitration Act (1940), S. 21). See Trusts Act 
(1882), S. 43. AIR 1958 Punj 102. 

SECTION 49 

Ss. 49 and 17—Discretionary power of trustee- 
interference — By Court—Permissible if the trustees 
refuse to exercise their discretion or do so capri¬ 
ciously. See Trusts Act (1882), S. 17. (1965) 69 Cal 
W N 1010. 

SECTION 50 

——Ss. 50, 51, 52 and 53 — Trustee—Powers of—He 
cannot deal with trust property for his personal 
advantage — One co-trustee cannot sue other for 
accounts except where latter misappropriates trust 

1904 Ker e 204* D< ^ U ^‘ av,r ”^ e * 1 8* 0Us Endowment. AIB 

“ 50—Deed appointing trustees mentioning that 

trustees would not be entitled to any remuneration— 
trustee accepting trust in spirit of service-Trustee 
put to trouble and expenditure in realising trust 
money-He is not entitled to reimburse himself in 
suit for accounts. AIR 1963 Punj 187 (Pt H) (DB). 

SECTION 51 


-S. 52—No trustee may buy—Prefix of negative to 

tbe clause was to emphasise denial of power and to 
make it positive prohibition — (Interpretation of 
Statutes—'Mav’) — (Words and Phrases — ‘No trustee 
may’). AIR 1955 NUC (Mad) 3934 (DB). 

SECTION 53 

-Ss. 53,52—Trustee cannot;act in name of member 

of family. See Trusts Act (1882), S. 52. A I R 1955 
NUC (Mad) 3934 (DB). 

-S. 53—Applicability to constructive trustee. 

The principles of S. 53 would apply to constructive 
trustees also. 19 Ind Cas 844, Rel. on. (1957) 23 Cut 
LT 301. 

——S. 33 — Sale in favour of trustee—Validity. 

Held, that the sale in favour of the Perumaveli 
Matom would be inoperative in law against the 
Devaswom. ILR 48 Cal 1019, Foil. ILR (1950) Trav- 
Co 034 i A I R 1957 Trav-Co 269 (271) (Pt B) (Pr 7> 
(DB). 

SECTION 54 

—S. 54—Applicability—Act does not apply to public 
or private, religious or charitable endowments—Prin¬ 
ciples of general law governing the relationship of 
trustee, and ;cestui que trust embodied in Ss. 20 and 
54 -may, however, be considered. See Trusts Act 
(1882), S. 1. (1904) 53 I:T R 292 : ILR (1965) 2 Mad 
113 (DB). 

-S. 54 — Simple mortgage by ‘A’ — ‘A’ after 

becoming trustee creating a usufructuary mortgage 
in favour of trust—It was a re-investment of the trust 
money on a different form of security—It was taken 
out of the Provisions of Madras Agriculturists Relief 
Act—Liability arising out of breach of trust under 
S. 54, Trusts Act — Nature of. See Debt Laws— 
Madras Agriculturists Relief Act (5 of 1938), S. 4 if). 
(1957) 2 Mad LJ 411. 

—-S. 54—A elected as trustee — A indebted to trust 
under decree and under usufructuary mortgage — A 
undertaking to deposit decretal Amount — Election 
held was valid. AIB 1955 NUC lTrav-Co) 5780. 


mixpd 5^Sk Soltt 9 on * of Partnership-Some stocks 

Scountfna l Q g0 p ds . 0fo u. e of P artners - Mode of 
All 330. 8 ‘ See Parlnersh, P Act, s - 49. AIR 1952 

SECTION 52 

bjr trusle ” in {a vour of near 
fait r ° f ft®, | rust «esare bad under S. 52. 

099 t k lflfi 2 s yer Iyer * 1982 MadWN 

( W5) (Pt G) (P? 29)? S ° B 208 1 A1 R 1962 S C 633 

mTc?' is desirabl ® ^at trustee should not pur¬ 
chase trust property. AIR 1955 NUC (Mad)39 

~? S H 52 \ 23 I B , reach of tiust-Trustees transferring 
properties to their nominees or relations-Purchasers 

fnr 6 mo d t0 pay Cred it°rs-In not selling properties 
for money and delegating powers to third persons 
trustees commit gross breach of trutf Trm). a 

(1882), S. 23. AIR 1955 NO C (S3)' 3934 (DB). AC * 

v S /*r 52 ' 53 —Trustee cannot act In name of mem. 
ber of family. AIR 1955 NUC (Mad) 3934 (DB), 

nZf S « 5 ^J rust i eed P r0vIdiD « for distribution of 
trust properties with consent of creditors according 

t , oamount Payable to them - No power of purchwe 
held was conferred on trustees under S. 52 — Prohi¬ 
bition against tsustee for sale is absolute — No exceo 
lions are permitted. A IR 1955 NUC (Mad, 3934 


SECTION 50 


T—Applicability — (Negotiable Instruments 
Act (1881), S. 31). 

The provisions of the Trusts Act cannot be made 
applicable to deposits held by a bank and the bank 
cannot be said to be a trustee for the payee. I L U 
^ 1 AJ1 2f8 i (1963) 23 Com Cas 433 : AIR 1953 
, All 037 (039) (Pt C) (Pr 12). 

-S. 50 — Conveyance of trust property to cestuf 

que trost after majority but before 21—Legality, 

The trustee can convey the trust property to the 
cestui que trust after he had obtained majority even 

XiW&fSg L by M 
« 421! A 

—I 8, *h£°&** Act i 1872 )* S. 2 (d)- Stranger to 
contract—Right to sue-Family arrangement—Suit by 

person :benefited to enforce — Maintainability See 

gntract Act (1872), S. 2 (d), AIR 1957 Andh fta 965 

——S. 50 — Before registration of company oartner. 

ship not merely expanded but new CompanyVmed 
-New Company registered - New Company can“ot 
avail of provisions of S. 283 - Leasoholf imeresT °t 
partnership cannot be said to be transferred to tha 
Company without registered deed by partners - part 

J. not tr ^ teas of Company-Relationship of landlord 
and tenant however established between landlord aid 
company by acceptance of rent by laidlo d from 
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Company. See Companies Act (1913),5S. 203. A I R 
1963 Cal 198 (DB). 

-S. 56—Settlement—Construction. 

Ordinarily in the absence of any provision to the 
contrary in the settlement, a person who is given a 
vested interest in a fund is entitled not only to claim 
the income of the fund but also to require the trustees 
to transfer the fund to him. (1965) 55 I T R (ED) 1 i 
(1964) 1 I T J 201: AIR 1905 Guj 9 (13) (Pt E) (Pr3) 
^DB). 

SECTION 59 

" Ss. 59 and 63 — Wakf — Alienation by trustee— 
beneficiary can bring suit for possession. The pos¬ 
session if ordered in his favour will be on behalf 
of trust. See Mahomedan Lav/ — Wakf. A I R 1957 
Mad 194 (DB). 


SECTION 60 

——S. 60—Trust —Construction—Trust deed making 
office of trustee hereditary and providing that on 
death or resignation of any trustee, successor to be 
appoint-d by remaining trustees and if they fail to do 
that within prescribed period claimant to trusteeship, 
has to apply to District Court for getting him ap¬ 
pointed — One trustee resigning — His son claiming 
that he had become trustee automatically on resigna¬ 
tion by father — Held simply because of hereditary 
right to trusteeship, son did not become trustee, he 
would become trustee only by reason of appointment 
either by remaining trustees or by Court: AIR 1958 
S C 937 and AIR 1901 S C 254, Rel. on. 1964 Ker L J 
539 : AIR 1965 Ker 203 (205) (Pt C ) (Pr 9) (DB). 

SECTION 61 

<9 —S. 61—Power in the nature of the trust. Held, 
on facts : There being no obligation imposed on the 
trustees no trust was created even though the money 
had been transferred to the trustees. For the same 
reason there was no power in the nature of trust 
which could be exercised by Court. See Income-tax 
Act (1922), S. 10 (2) (v). AIR 1953 S C 476. 

-S. 61 — Contract with Government under which 

petitioner allowed to move goods — Government 
supplying wagons — Petitioner executing documents 
and surety bonds given bv other persons — Contract 
providing that in case of breach of conditions sureties 
liable to pay amount of bonds to Government—Right 
given to Government held did not debar Government 
to prevent breach of contract by taking hold of goods 
because petitioner's possession of wagons was on 
behalf of Government and he was not free to move 
or deal with them as he liked.: AIR 1953 Pepsu 9 (12) 
4Pt D) (Pr 11). 

SECTION 62 

-Ss. 62, 63 — Suit by beneficiary for declaration 

and for direction as to delivery of possession of trust 
property to receiver or administrator— Art. 134 of 
Limitation Act (1908) applies to such;suit. See Limi¬ 
tation Act (1908), Art. 120. A I R 1955 N U C (Mad) 
3934 (DB). 

-S. 62 —.Civil P. C. (1908), O. 21, Rr. 72 and 73, 

O. 40, R. 1 and S. 47 — Purchase of property by de¬ 
cree-holder — Receiver without sanction of Court- 
Purchase is not nullity but voidable at instance of 
judgment debtors in execution proceedings and not 
by suit. See Civil P. C. (1908), O. 21, R. 72. AIR 
1953 Mad 822 (DB). 

SECTION 03 

• —S. 63 —'Scope — Improper alienation of trust 
properties—S. 63 not exhaustive of remedies avail¬ 
able to beneficiary-Suit-by beneficiary for removal 
of trustee, for appointment of new trustee and for 
delivery of possession of trust properties improperly 
alienated to new trustee — Not prohibited by S. 03- 


Limitation Act (1908), S. 10. Janakiratna Iyer v. 
P. M. Nilakanta Iyer. 1902 Mad W N 699 1 1962 

(P?B) ( (P S 14 R 15) 6 ! A 1 R 1962 S C 633 (639 ‘ 640) 

S. 63 — Applicability — Doctrine of tracing pro¬ 
perty or receipts thereof. 

Paragraph 2 of S. 63, Trusts Act, only recognises 
the right of the beneficiary to follow up property 
whatever shape it might take and in all its transmuta¬ 
tions. A cestui que trust can seize upon the fund or 
property into which it has been converted. But this 
doctrine canaot be extended to cases where the 
trustee transfers his own-properties (which are not 
traceable to the funds of the beneficiary) to third 
parties. The right of the]cestui que trustor beneficiary 
is only to claim the specie or its equivalent in whose¬ 
soever hand it be. The property of the trustee which 
was not purchased with the (rust money cannot 
answer that description. I L R 33 Mad 134, Distiog. 
(1957) 2 Andh W R 573 r AIR 1958 Andh Pra 329 
(330) (Pt A) (Pr 9). 


-Ss. 63, 64 and 66 — Trustee mixiog up trust pro¬ 
perty with his own property— Purchase of new pro¬ 
perty by trustee in his own name — Presumption — 
Property subsequeatly transferred by trustee — Suit 
by beneficiary to recover property from transferee — 
Onus of proof — Evidence Act (1872), Ss. 101 to 103. 

Where an executor under a will, who is in the 
position of a trustee, amalgamates the trust estate 
with his own managing it as one unit, and subse¬ 
quently purchases new property out of such mixed 
estate in his own name, the presumption is that the 
property has been purchased by the trustee out of 
the trust fund mixed up though it may be with his 
own property. Unless and until the trustee succeeds 
in establishing before a Court of law that no part of 
the trust property formed part of the consideration 
for the purchase of that property and he had pur¬ 
chased it out of his own separate property or pro- 
perties, he would not be able to claim the property 
as his own, and the beneficiary or the cestui que 
trust would be entitled to that property. 


If the trustee transfers such property to a third 
person and the beneficiary brings a suit against the 
transferee for recovery of such property, the onus of 
proving that the property in suit was purchased from 
the mixed fund is not on the plaintiff but the onus is 
on the defendant to prove that the property had been 
acquired by the trustee from his self.acquisitions. 
Once it is proved by the plaintiff that there was a 
mixed fund made up of the personal properties of the 
trustee as well as the trust property, the plaintiff's 
part of the case is established and it is not open to 
the Court to enquire as to whether the property was 
purchased from the corpus or from the income. 48 
Mad 597, Applied. 53 Bom L R 88J: ILR (1952) Bom 
226 i AIR 1952 Bom L06 (110 to 112) (Pt A) (Pr 5a) 
(DB). 

—Ss. 03, 66 and 94— Company obtaining property 
by fraud — Part of property so obtained pledged and 
the rest sold—Company becomes constructive trustee 
with respect to the proceeds — Owner of goods 
entitled to preferential payment to the extent of the 
proceeds. See Companies Act (1950), S. 529. AIR 
1964 Ker 135 (DB). 


-Ss. 63, 64 and 94 -Purchase of property benami 

with stolen money — Trust if created — Subsequent 
:ransferee with notice of trust — Liability to restore 
property—(T. P. Act (1882), S. 52). 

Exhibit A1 an assignment of kanam right In the 
plaint property, was taken by defendant 2 jn 
name of his mother defendant 1 with the y 
;tolen from the plaintiff intending to have it 
jwn benefit. 
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Held that defendants 1 and 2 must be deemed to 
have acquired their rights under Ex. A1 and to have 
been holding the plaint property as trustees for the 
plaintiff. 

Held further that defendant 3 who had subse¬ 
quently taken an assignment of the rights under 
Ex. Al without any valuable consideration and with 
the money stolen from the plaintiff was not protected 
under S. 04, Trusts Act and defendant 4 who was an 
assignee from defendant 1 pendente lite also took the 
property subject to the result of the suit. 1957 Ker 
L T 961.1957 Ker L J 907 : ILR (1959) Ker 39. 

—Ss. 63, 64, 66, 88 — Hire purchase agreement — 
Assignment of right to use goods— Assignee becomes 
trustee and is bound to protect goods. AIR 1965 Mad 
257 (DB). 

-S. 63—Trusts — Administrator of Mills diverting 

its funds to personal use —Company (mills) in liqui¬ 
dation — Doctrine of tracing trust monies—Trust 
pursuit rule — Doctrine of Election — Principles of 
application. 

Two applications were filed before the High Court 
by the Official Liquidator one on behalf of tne com. 
pany K in liquidation for directing the-’second respon¬ 
deat- Trust to pay certain liquidated sum out of the 
amounts in Its hands belonging to T the first respon- 
dent, and to retain the balance pending settlement of 
accounts between the company in liquidation and 
the first respondent. The second application was also 
by the Official Liquidator for an injunction restrain. 
iDg the Alagappa Textiles (Cochin) from paying to 
any party or otherwise disposing of a sum in their 
hands to the credit of first respondent or directing 
them to pay the sum to the Official Liquidator. The 
_pourt held that the sole remedy available to 
tne Official Liquidator was to take possession of all 
shares purchased by first respondent from and out of 
the funds of K mills in liquidation, while he was the 
managing administrator of the company, as 20.000 
shares had been already sold under orders of Court 
and moneys realized, the remedy still available to the 
official Liquidator, was only to proceed against first 
respondent for criminal breach of trust, and delibe- 
»f ?. the Court’s orders concerning his 

utilization of the certain funds of the K mills which 
were entrusted to him. Upon the doctrine of election, 

Llmtwff wa j of the vi0w that the Official 

liquidator had elected to pursue the proparty of the 

usMbvfK'fiH ? U1S R W:0n Sfully converted toother 

uses by the fiduciary, first respondent, in the form, 

Si»!f shl t¥* HaviQ 8 d° ne this the Official Liqui. 

d Dot pursue , the moneys retained by the 
J . ™°, ne y s Standing to the credit of the first 
respondent with the Textiles. The Official Liquidator 

J® 5 oq S ?h a entlU Si to n Procoed against the remaining 

theKmin Th s 8 Board of Direct0rs administering 
Offinial T - 3S -!1 Soiog concern, in succession to the 

Cou^daclsloa 3 ' 0 ' fiUd aPP6al agal “ St the Hi « h 

, that , in the , context of the incontrovertible 

election™ mp0s ? ble J° bold M doctrine of 
further n PP8d i he ?°t rd of ^hectors from 

Progress under the Trust pursuit rule That 

chot” e Jr Uod ( a . of alternative^ anda 

«nM, one °* l , wo alternatives. The trust was 

wUhout^oH “ tr i a Pu fer f for valuable consideration! 
SSi «? 0tlce ol l !* 0 5 l , aim of the beneficiary as far 

were x S 09 tS aA by 11 from the first respondent 

iustififld > f® etned l * 5 en «® it would not be equitable or 
raano d \ 1 th ? Board of Directors to pursue 

SJst pirsSlt mle l rUSl 8ny f Urlher un ^ er the 

fha rv? UrS i U 1 ri 4 The shares were 'goods 1 within 
the meaning of S. 2 (7) of the Sale of Goods AcT The 
delivefy ol share certificates with blank transfer! 

\ mounted t°conveyance 0 ^ 
good title in the shares to the purchaser; and registry 


of shares was not necessary for vesting title. AIR 
1920 PC 38 and AIR 1950 Pat 32, Rel. on. (1965)1 
Cjmp L J 89 , ILR (1964) 2 Mad 244 i (1965) 1 Mad 
L J 234. 

-Ss. 63, 64—Company — Liquidation — Adminis¬ 
trator appointed by Court to carry on alfairs — Laler 
flouting orders of Court and committing acts of mis¬ 
appropriation and diversion of funds of company to 
private uses — Right of liquidator to proceed against 
transferees of funds and property of company — Ex¬ 
tent of #Dd limits to—Election — Doctrine of—Prin¬ 
ciples—Trust pursuit rule — Essentials - Bona fide 
transferee without notice — If protected—Shares in 
company—If ‘goods’ — Transfer of scrip with blank 
transfers—If conveys title without registiy — Sale of 
Goods Act (3 of 1930), S 2 (7). 

Where, in liquidation proceedings of a company, 
an administrator is appointed by Court directing him 
to do certain acts and giving him powers to act in a 
specified manner, but he disobeys the order and direc¬ 
tions of the Court and commits acts of misappropria¬ 
tion and diversion of the funds of the company (in 
liquidation), the liquidator can proceed against such 
funds in the hands of the transferees. The doctrine of 
election implies a knowledge of alternatives and a 
choice of one of two alternatives. When applying the 
doctrine to the trust pursuit rule, i. e , pursuing trust 
property in the hands of transferees from the trustee, 
if there is a clear and sharp conversion of trust 
moneys into other forms of property, the pursuing 
beneficiary, having knowledge of such conversion 
and a choice of alternatives, has the right to elect 
either to take the property purchased or to have a 
charge on it for the amount of the trust money, but 
not both. But this principle cannot be applied to a 
case, where, for instance, there has been a partial 
conversion, to a limited extent, and the beneficiary 
seizes the property so made available under the trust 
pursuit rule; that does Dot imply that his claim to the 
balance ol funds, not embodied in some other form of 
property, is also extinguished or lost, so as to estop 
the beneficiary from further progress under the trust 
pursuit rule. Where thep3rtyin whose hands trust 
moneys are sought to be pursued is a transferee for 
valuable couideratlon without notice of the claims 

of the beneficiary who seeks to pursue them, the 
beneficiary must stop short of such pursuit in respect 
of such moneys. The beneficiaries cannot recover 
moneys whether obtained by fraud or misuse by a 

fiduciary which arc in the hands ol parsons who are 
alienees for valuable consideration, without notice of 

i«Mp!| aud r? 0Q c he fic tru * 1 ' as such a transferee is pro- 
m!n« d c dfi k J S 5, Tru ? ls Act - If the claimant’s 

sTn wL ar ! a fe Dd f d ° Ver , by way of traDsfer t0 a Per- 

son who takes for value without notice of the 

f a r “V- equlty ; the f laim (like all equitable claims 
1/^umstances) is extinguished. Equity will 

pan° h« th -V rU ^R ^ 0uey L 0Q !y to the extent to which it 
can be identified; where there is a mingling which 

makes identification impossible, tracing 8 cannot be 
sue!? if Q Ver rn administrator—Art. 134 applies to 

1955 N "g-c (l908 >‘ & air 

^Tt S o t?m~p?a“aftS^K 055 ' 00 ° f ,aod b8 '°"8- 
Umitatlon Act (1908),S. 10. AIR 1954 EsiDBI 
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Non-payment — Suit by Government for recovery of 
money by following it into hands of another—Not 
maintainable _ What Government has to plead and 

STdb) See Trusts Act (1882,1 s ' 3 ‘ AIR 1962 0riss * 

—S. 63—Suit by trustee for recovery of trust pro- 
P e ^y - Status as trustee not established—Claim as 
individual worshipper of Mosque, held not maintain- 

P - C (1908), 0. 0, R. 2). AIR 1955 N U C 
(TrayCo) 1670 (DB). 


SECTION 64 

-Ss. 64, 63 and 66—Trustee miring up trust 

property with his own property-Purchase of new 
property by trustee in his own name—Presumption is 
that the property is purchased out of the trust funds 
—Property subsequently transferred by trustee—Suit 
by beneficiary to recover property from transferee— 
Onus of proof is on the defendant to prove that the 
property has been acquired by the trustee from his 
self acquisitions. See Trusts Act (1882), S. 63. AIR 
1952 Bom 106 (DB). 

-S. 64 — Hire purchase agreement — Rights of 

owner and hirer—Assignment of right to use goods— 
Assignee becomes trustee and is bound to protect 
goods—Assignee allowing owner to wrongfully seize 

f loods and purchasing them himself — Assignee is 
iable for loss suffered by hirer. AIR 1965 Mad 257 
(DB). 

-S. 64—Purchase of property benami with stolen 

money—Trust is created—Subsequent transferee with 
notice of trust not protected by S. 04 — Liable to 
restore property. See Trusts Act (1882), S. 03. 1957 
Ker L T 961 1 1957 Ker L J 907 : ILR (195S) Ker 39. 

-S. 64 — Quasi trustees in possession of land 

belonging to temple as trustee —No adverse possession. 
See Limitation Act (1908), S. 10. AIR 1954 Mad 258 
(DB). 

SECTION 65 


-Ss. 65 and 90 — Mortgaged property sold for 

arrears of revenue—Default of mortgagee—Purchase 
by stranger—Latter selling it to mortgagee — -Mort¬ 
gagee if revived — Right of mortgagor to redeem— 
(Transfer of Property Act (1882), Ss. 76 (c) and 60.: 

If a mortgaged property sold for arrears of revenue 
owing to the default of the mortgagee and purchased 
by a stranger, is subsequently purchased by the mort¬ 
gagee himself, the mortgage is revived and attaches 
itself to the property and could be redeemed by the 
mortgagor or his heirs or assigns. Though the pro¬ 
perty vested in the stranger purchaser at the revenue 
sale free of the mortgagee, still, if the defaulting 
mortgagee purchases the property from the stranger 
purchaser, then as between him and the mortgagor 
the position is the same as if the defaulting mort¬ 
gagee himself had purchased at the revenue sale. The 
reason of this rule appears to be that a person cannot 
be allowed to take advantage of his own wrong and 
make a profit at the expense of the person wronged 
bv pleading that there had been a statutory extinc¬ 
tion of the mortgage. 20 Mad 385:13 M L J 129, 
Foil/ AIR 1930 Pat 434, Not foil. 69 Mad L W 
(Andhra) 65 : 1950 Aodhra W R 595 : AIR 1957 
Andh Pra 430 (432, 433) (Prs 4, 0 to 9). 


be held in fiduciary relationship. The property and 
the profits derived therefrom must be available for 
distributions among the partners of the dissolved 
firm. See Partnership Act (9 of 1932), S. 40. AIR 
1952 All 330 (DB). 

——Ss. 66 and 64—Trustee mixing up trust property 
with his own property — Purchase of new property 
by trustee in his own name — Presumption is that 
property has been purchased by the trustee out of 
trust funds — Property subsequently transferred by 
trustee — Suit by beneficiary to recover property 
from transferee — Onus of proof is on the defendant 
to prove that the property had been acquired by 
the tiustee from his self acquisitions See Trusts 
Act (1882), S. 03. AIR 1952 Bom 106 (DB). 

-Ss. 66, 63 and 94 — Companies Act (1956), S. 529 

— Winding up — Preferential payment — Company 
obtaining property by fraud—Part of property so 
obtained pledged and Uhe rest sold — Company be¬ 
comes constructive trustee with respect to the pro- 
ceeds — Owner of goods entitled to preferential pay¬ 
ment to the extent of the proceeds. See Companies 
Act (1956), S. 529. AIR 1904 Ker 135 (DB). 

-S. 66 — Hire purchase agreement — Rights of 

owner and hirer — Assignment of right to use goods 

— Assignee becomes trustee and is bound to protect 
goods — Assignee allowing owner to wrongfully seize 
goods and purchasing them himself — Assignee is 
liable for loss suffered by hirer. AIR 1965 Mad 257 
(DB). 

-S. 66—Right of beneficiary to preferential pay¬ 
ment — Trust money mixed up with family business 
in Burma—Fund not traceable in India—Beneficiary 
held not entitled to charge over properties of trustees 
in India. 

In order to entitle beneficiarv to a preferential 
payment, there must be a funa to which the trust 
money is traceable which is still available. Where 
the fund is not there, no question of tracing can 
arise. 

Stridhana moneys of A were invested by her hus« 
band V in the family business in Burma. V’s cre¬ 
ditors in India applied for adjudicating him as 
insolvent and in a composition scheme certain sum 
was brought from Burma to India for distribution to 
creditors. The composition scheme failed and A 
applied for a charge for her stridhanam moneys over 
P’s Indian assets in lieu of the amount brought from 
Burma. 

Held, that beyond the sum which was received at 
the time of the composition and paid over to the 
creditors, no other sum of money from that place 
was traceable in any of the Indian assets. There were 
no doubts other properties in Burma over which A 
could continue to have a charge or a right to pre¬ 
ferential pavmeit therefrom. It may also be that 
by reason of the fact that the composition had failed, 
sha could take appropriate proceedings to get back 
the sum paid to the creditors. But in liue of what 
was paid to the creditors, A could not have a charge 
over other Indian assets to the acquisition of which 
no part of the money from Burma could be traced. 
1880-13 Ch D 690, Rel. on; A I R 1930 Mad 24. Dist¬ 
ing. 1962 Mad W N 298 i AIR 1962 Mad 406 (409, 
410) (Prs 9,10) (DB). 


SECTION 60 


_S s> 60,86 — Money received under fraudulent 

contract — Amounts identified—Rights of the parties 

_Receiver is charged with trust for benefit of person 

defrauded See Trusts Act (1882), S. 80. AIR 1955 
All 676 (DB). 


-S. 66 — Dissolution of partnership—Some stocks 

mixed up with goods of one of partners Mode of 
accounting the goods of dissolved partnership must 


SECTION 67 

-S. 67 — One set of partners in firm forming 

limited company for carrying on same business ot 
firm-Other partners have no right—S. 6/, Trusts Act 
has no relevance as there was no question at all or 
auy trust or fiduciary relationship between the limit¬ 
ed company and the other partners to sue tor 
counts of such business. See Partnership Act (1J -)» 
S. 37. AIR 1952 Bom 337. 


TRUSTS ACT (1882), S. 68 
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SECTION 68 

__§ 68 — Insufficiency of assets of deceased to 

satisfy all creditors in full—Right of creditors under 
S 323 of Succession Act — Non-rateable payment to 
some creditors by administrator — Unsatisfied or 
dissatisfied-creditors have no right enforceable against 
other creditor who have received in excess of their 
rateable proportion except where such creditors 
receiving in excess knew that the administrator was 
acting in violation of trust. See Succession Act 
( 1925 ), S. 323. AIR 1951 Mad 296 (DB). 

SECTION 70 


—Ss. 70, 71, 73 and 10 — Bankrupt trustee can act 
as trustee—(Presidency Towns Insolvency Act (1909), 
Ss. 10,103-A and 119). 

A bankrupt trustee can act as a trustee after his 
order of adjudication and when his order of adjudi¬ 
cation is in operation and has not been annulled, 
be is competent to sell as trustee the trust property. 

The insolvency of a trustee will not ipso facto dis¬ 
charge him from his office of a trustee. The mere 
fact of insolvency of a trustee will not discharge 
him but some further step will have to be taken to 
effect his discharge. The further step is the appoint¬ 
ment of a new trustee in his place. Until, therefore, 
a new trustee is appointed in the place of the 
bankrupt trustee, the bankrupt trustee must be held 
to continue his office of trustee. 


This result appears to follow from the construction 
of Ss. 70, 71 and 73 of the Trusts Act. Chapter V of 
the Trusts Act dealing with the disabilities of trustees 
in Ss. 40 to 54 does not affect this result. 


This view is also fortified by the Presidency Towns 
Insolvency Act and its relevant section on the point. 

Implications of Ss. 103-A and 119 of Presidency 
Iowqs Insolvency Act considered. 


Section 10 of the Trusts Act cannot be construe 
as having the effect that the moment a trustee be 
comes insolvent he ceases to be a trustee by the ver 

r im h J S o$ u 2 icati0D ' 1 L R U9I6) 2 Cal 114 
M ’ 93 Cal L J 244 « A I R 1954 Cb 

432 (433 to 435) (Pt A) (Prs 6, 7, 8, 11, 121- 


SECTION 71 

—Ss 71 and 72-Extinction of trust by fulfilmenl 
Trustee is automaticaHy discharged — District Jud 

iMCA ♦ ,u ! lsd ; ct,0Q , t0 . order discharge in sense to i 
I se trustee from obligation to render accounts, 

a Jkoh?‘ Str l Ct t udg0 041,001 uode * Ss. 71 and 72 g 

his l&f i° the j* 151 ® 8 in the senseof 0 Please fr, 
ceasfld render account. When a trustee f 

the tru!f U i a tcU i t08 fulfilment of the object 
beneficiln ! nd< L r a lability 10 render account to t 
be dnni k A * the settlement of accounts cam 
from HaK-Kk 10 Strict Judge, his discharge or relet 
S thfe 0rder8d ^ bim. Sections 

SdMiA Aft? when they flU , thorise the Distr 

3 e wilS irg0 a ! ru i s l ee r ^ er a , 04se io whicl 
sLtenPA S h tu t0 g0 out °> l his office d °ring the si 
aoDoinfaH * r i US * w ben another person may 

J. he D is ttict Judge therefi 
has t °j t0 drseberge a trustee when 

of»U . d |s»harged automatically by the extinct! 
i ev8Q if ibere is such jurisdiction th! 

SSrJ IWZS gtf 345 ' A1B 1952 An's 

^ Ao7u^rs!70 mS ^l95 a 4 cJ S 43 t S ‘ ee ' ' 


SECTION 72 

-Ss. 72 and 71 — Extinction of trust by fulfilment 

—Trustee is automatically discharged — District 
Judge has no jurisdiction to order disgharge in sense 
to release trustee from obligation to render accounts. 
See Trusts Act (1882), S. 71. A IR 1952 AH 825 (DB). 

SECTION 73 

-S, 73—Bankrupt trustee can act as trustee. See 

Trusts Act (1882), S. 70. AIR 1954 Cal 432. 

-Ss. 73, 74—Executor and trustee—Persons cannot 

become executors when they are appointed as trustees 
in the will — Removal of trustee— Proper remedy— 
S. 301 of the Succession Act is not the proper remedy 
—Breach of trust by trustee — Remedy for his re¬ 
moval is by a suit — Ss. 73 and 74, Trusts Act not 
applicable to disputed case where suit is the proper 
remedy. See Succession Act (1925), S. 301. AIR 1950 
Sau 51. 

SECTION 74 

-S. 74—Applicability to religious Trust—Public or 

private trusts — Test — Religious trust what is-Ap¬ 
pointment of trustees for religious trust—S. 74 does 
not apply. See Trusts Act (1«S2), S. 1. AIR 1955 
N U C (Vladh B) 3799. 

SECTION 70 

—Ss. 76, 44 — Trust deed providing for certain 
number of trustees and filling up vacancies — Death 
of trustee — Surviving trustees are not necessarily 
debarred from representing estate. See Trusts Act (2 
of 1882), S. 44. AIR 1960 Cal 489 (DB). 

-S. 76 — Two trustees instituting suit for recovery 

of rent against tenant — Death of one of trustees in 
course of proceedings — Trial Court holding that 
surviving trustee could continue the suit—Held, that 
the decision of the Coart should be deemed to be one 
under O. 22, R. 3, Civil P. C. aid a correct one. 11 
Hare 188, Foil. Madh BLR 1950 (Civ) 837 i 1957 
Jab LJ (MB) 46. 

SECTION 77 


SYNOPSIS 

(Trusts Act (1882), S. 77.) 

1. Scope. 

2 . Clause (a)—Purpose is fulfilled. 

3. CJauie (b)—Purpose becomes unlawful. 

4. Clause (c) — Fulfilment of purpose be* 

comes impossible. 




-S. 77—Discharge of trustees — Does not result 
in extinction of trust — Order does not bar benefi- 

St'rRat/.^Anigj. 5 ' °' trUSt iQ SUbSe9Uent 


^ w 


-S. 77 (a), (c)-Execution of trust in 1932 - Trusl 
not extinguished by earning into force of U. P. En. 
cumbered Estates Act—Debt Laws — UP. Eno.Tm 
bered Estates Act (25 of 1934), Ss. 18, 19, 35 B 

c.?" 1932 °“° Bishwanath 

, ao Sl °8b Bahadur executed a deed of trust an. 

cTna ni n thi lmS ) f and ei sbt other persons as trustees 
8 f tb ® main Purposes of this trust was the liquida- 

the trust: hUge ^ iQCarred b Y the author of 

Held the effect of the provisions of 8s is io„ j 
35 o the U. P Encumbered Estate Act (25 of 19^4 
° all rights oi secured c^ditors h, 

the debtor ftSToUli’ eacuXa^cL 8 '“^ B pr0p8rty 
the trust deed also 





TRUSTS ACT (1882), S. 77, Note 2 


bered Estates Act only : provided a machinery whereby 
the purpose of the trust could be achieved more 
expeditirusly. The debts due from Raja Bishwanath 
Saran Singh had not been liquidated, and the pro¬ 
ceedings under the Encumbered Estates Act closed 
prior to the date of the institution of the suit concern¬ 
ing the trust. Under the circumstances it could not 
be said that the trust was extinguished as a result of 
the coming into force of the U.P. Encumbered Estates 
Actor the institution cf proceedings thereunder. In 
tbe present case the purpose of the trust had not 
been completely fulfilled. On the other hand the 
purpose was in the course of fulfilment. It cannot be 
said that the Encumbered Estates Act.has resulted in 
the destruction of the trust property. Therefore 
neither Clause (a) nor Clause (c) of S. 77 of the 
Trusts Act could be invoked in support of the argu¬ 
ment that the trust which came into existence by 
virtue of the trust deed stood extinguished as a result 
of the coming into force of the Encumbered Estates 
Act. ILR (1964)2 All 191. 


-S. 77 (a) (c) — Execution of trust in 1929—Trust 

not extinguished by coming into force of U. P. Act 1 
of 1951 andU. P. Act 15 of 1953 — U. P. Zamindari 
and Land Reforms Act (1 of 1951), Ss. 27, 65 — U. P. 
Zamindars Debt Reduction Act (15 of 1953). 


Trust executed on the 29th August 1932 by a 
Zamindar — One of the main purposes of this trust 
was the liquidation of the huge debts incurred by the 
author of the trust. 

Held, that as a result of the passing of the U. P. 
Zamindari Abolition and Land Reforms Act, the pro- 
perty which was the subject matter of the trust deed 
would be replaced by two kinds of properties. The 
first would be the properties which might be said to 
be the vestige of the old landed property, and the 
second would be compensation. As to the first, these 
would be interests in land like bhumidhari rights and 
other rights remaining in the lauded property. This 
would be immovable property, The trust, instead of 
operating on the estate which was the subject matter 
of the trust deed in 1932, would now operate on 
these new properties which had taken the place of 
the old properties. It could not, therefore, be said 
that the replacement of the new properties for the 
old ones had resulted in the complete fulfilment of 
the purpose. Section 77 (c) also could not be invoked 
because it could not be said that the purpose had 
become impossible as a result of the replacement of 
theold rights by the new ones. Further, it could not be 
said that the trust property was completely destroyed. 
These properties remained existing, although the 
rights therein had been modified and had assumed a 
new form and title. The debts which were payable 
from the estate would now be realisable from the 
compensation money. 


The U. P. Zamindars Debt Reduction Act, 1952 
(U P. Act No. 15 of 1953), was promulgated for the 
purpose of meeting a situation that was created by 
the U. P. Zamindari Abolition and Land Reforms Act 
(1 of i951). The trust could not be said to have been 
extinguished either under cl. (a) or cl. (c) of S. 77 ot 
the Indian Trusts Act as a result of the coming into 
force of the U. P. Zamindars’ Debt Reduction Act. 
Far from making it impossible, this Act gave a prac¬ 
tical shape to the possibility while saving some 
amount to the holder of the land in case of secured 
debts. AIR 1901 S C 1790, AIR 1923 Lah 93, Disting. 
ILR (1964) 2 All 191. 


_S 77 —Provision in trust deed that trust to come 

to end on wife’s death or son’s attaining certain age, 
whichever later — Trust is extinguished upon death 
of wife or son’s attaining that age whichever is later 
—Trustee stands discharged but liability to render 
account remains. 


After making provisions for the wife and sons the 
trust deed declared, “this trust will come to an end 
at the death of Mrs. D (wife of the executor) provi* 
ded K. D. (one of the sons of the executor) has also 
attained the age of 23 years. It is also provided that 
when this trust comes to an end as provided above, 
the trust property or the sale proceeds thereof, as the 
case may be, shall be divided in equal shares among 
my said two sons.” 

Held that the words of the deed were absolutely 
clear that the trust was to come to an end at the 
death of Mrs. D or when K. D. attained the ege of 23 
years, whichever was later and the property was to 
be divided after the trust had come to an end. The 
trustee, therefore stood automatically discharged 
from his office upon the death of Mrs. D and on K 
D’s attaining the age of 23 years. But this discharge 
did not mean that the trustee was relieved from his 
duty of rendering accounts and delivering the trust 
property to the beneficiaries. 1952 All L J 259 : 1952 
All W R (H C) 345 : ILR (1953) 2 All 872 « AIR 
1952 All 825 (827) (Pt B) (Pr 7) (DB). 

-S. 77 (a) — A depositing money with Bank for 

specific purpose—Purpose fulfilled — Bank going into 
voluntary liquidation — A is not preferential creditor. 
See Companies Act (1913), S. 183. AIR 1953 Punj 98 
(DB). 


3. Clause (b)—Purpose becomes unlawful. 

-Ss. 77 (b), (c), 83 — Trust deed providing for 

liquidation of debts of author of trust and enUil- 
ment of property— Entailment not legally possible — 
Purpose regarding payment of debts would not be 
affected — Trust not extinguished—Tenancy laws- 

Oudh Settled Estates Act (5 of 1917), Ss. 3, 15. 

One of the main purposes of this trust was the 
liquidation of the huge debts incurred by the author 
of the trust. There was a provision in the trust deed 
for entailment of property within a year after liqui¬ 
dation of the debts. 

Held, that the entailment of the estate by the trustees 
would not be legally permissible or possible. It could 
not be said that as a result of the impossibility ot 
entailment of the estate, the trust itself had failed 
altogether. The two purposes were clearly severable 
and independent of each other. The second purpose 
began only after the first one was achieved or had 
ended. Incase there was a failure of the purpose at 
the second stage, under the Trusts Act a resulting 
trust would follow for the benefit of the author of 
the trust or his legal representatives. I: could no: be 
said that the trust was extinguished under els. (b) and 
(c) of S. 77 of the Trusts Act, 1882, because of the 
legal impossibility of entailmentofthe estate under 
the Oudh Settled Estates Act. AIR 1922 Cal 110, LR 
qq A 70 Disting : AIR 1949 Cal 288; L R 04 I A 5* 
AIR 1941 Cal 272; AIR 1947 F C 122, Rel. on. ILR 
(1964)2 All 191. 

4. Clause (c) — Fulfilment of purpose 
becomes impossible. 

_S. 77 (c) — Execution of trust in 1929— Trust 

not extinguished by coming into force of U. P. Act 
1 of 1951 and U. P. Act 15 of 1953. See Trusts Act 
(1882) S. 77 (a). ILR (1964) 2 All 191. 

_S 77 (c) — Scope — Trust put an end to not by 

fpitilif 

_S 77 - Failure of object of charitahie inam 

Resumption of land and inam by Government-After 
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resumption, trust becomes completely extinguished 
and there caDnot be trustees — Resumed charitable 
inam when its value is less than Rs. 12/- per annum 
does not attract doctrine of cypres in its re-assign- 
ment and its assessment can be credited to general 
revenue. Government as representing public has right 
to resume land of charitable inam and its assessment 
and right to grant that land on patta. Simply because 
land is granted on patta after resumption to ex¬ 
trustees of charity it cannot be inferred that regrant 
was made to them in capacity of trustees and not as 
individuals, to attract S. 88 See Trusts Act (1882), 
S. 88. ILR (1963) Andh Pra 517. 

—Ss. 77 (c) and 83 — Trusts in fovour of credi¬ 
tors — After paying creditors residue and surplus to 
be held in trust for settlors and their next-of-kin — 
Payment of ail creditors impossible — Resulting trust 
— Judgment contemplating future contingencies — 
Finding is not res judicata — (Civil P. C. (1908), 
S. ll). AIR 1955 NUC (Cal) 839 (DB). 

-S. 77-Charitable gift—Particular application of, 

postponed — Gift is rendered void — Failure of pur¬ 
pose — Doctrine of cypres may be applied and effect 
must be given to the object of the trust. AIR 1951 
Orissa 132 (136,137) (Pt H) (Prs 12, 15) (DB). 

S. 77 — Cypres — Doctrine of — Scope. 


whom one is dead and all consent to the revocation 
of the trust created by the settlor, the settlor is entitl¬ 
ed to revoke the trust. AIR 1957 Cal 118 (119) (Pt B) 
(Pr 7). 

-S. 78 — Insurance Company — Policy holders' 

trust fund — Right of company to alter trust deed 
without consent of policy holders — (Companies Act 
(1918), S. 21). 

The policy-holders cannot certainly interfere with 
the right of the Insurance Company to amend its 
articles of association. But, clearly, the policy holders 
have got a right of say, if they are beneficiaries of 
the policy holders’ trust fund that the terms of the 
original trust deed could not be altered without their 
consent. 69 Mad L VV 37 :1956 Mad W N 95 : ILR 
(1956) Mad 1014 1 (1956) 26 Com Cas (Ins) 12: 
(1950) 1 Mad L J 344 : AIR 1956 Mad 316 (318 321)- 
(Pt A) (Prs 7, 15) (DB). 

-Ss. 78 and 79 — Circumstances when irrevocable 

transfer may be deemed recoverable—Property settled 
under trust for payment of assessee’s debt and for 

education of children and other charitable object_ 

Trust irrevocable—Fact of indirect benefit to assessee 
did not make it revocable. See Income-tax Act (1922), 
S. 10 (1) (c), Proviso 1. ILR (1961) 1 Punj 466. 


The cypres doctrine broadly stated would connote 
that when a general charitable intention is expressed 
by the donor it would not be permitted to fail on the 
ground that the mode, if specified, cannot be execut¬ 
ed, and, the law would substitute another mode as 
near as possible to the mode specified. But when the 
particular mode of application is the essence of the 
donor s intention and that mode becomes incapable 
of being performed then the Court cannot possibly 
have any power to direct any other charitable appli¬ 
cation in place of the odo which has failed. 

Petitioner who claimed to be a trustee in respect 

PakS 1 V e - 1,gl 3 U r instit “ lio “ situted at a place in 
mS a ?k c a,med R° m the Government property 
hll er , th6 ^w to enable him to esta- 

blish an institution of which he should be allowed 

to act as a trustee on lines similar to those on which 

wLHili V 0Sti i Uti0n , Used t0 be run village iS 
doSrine? k 80 by SeeklDg a PP lication o! cypres 

alloim^ h ^ thepetilioner was not entitled to any 

^ b " is ° f 
SECTION 78 

ffisss fix ss 

seethe 6 power*to S0 » llor resarves to him- 

5 ht Wisssss ll 

exercise of ?£?► n 00 other W or act' the manner of 

The"generai11n er thT! r * g , arded as essenHal! 
exercise of a power uifdiS 0 ? conditions for the 
otherwise , 6 r a de , ed ' mus t be observed: 

This general ?ai M E? e ° f SU P° wer sbfl R be void. 

exception, nameiy^ whTe^the^ 0 ^ 80 equ ‘ table 
such power is for the « otive exer cise of 

gation. (1805) IOVm i™ ? e f to morai obli - 

ELR (1902) 1 C.1159 ’ R ‘ ° D ‘ 65 Cal W N 049 : 

"^L 78 r Bevocation 

deed " ^ 0 “e«b b r :t c1 ^ Z d SL .U'S 


SECTION 79 

-S. 79 — Property settled under trust for payment 
of assessees’ debts and for education of children and 
other charitable object — Trust irrevokaole — Fact 
of indirect benefit to assessee did not make it revo¬ 
cable. See Income-Tax Act (1922), S. 10 (I) (c) 
Proviso 1. ILR (1961) 1 Punj 466. 1 ' { h 

SECTION 80 

——S. 80 — Criminal breach of trust by partner by 
cnminaHy misappropriating partnership property — 
Section 405, Penal Code applies — Section 80, Trusts 
Act which although does not apply directly to 
partnership assets indicates that a partner is bound 
in a fiduciary capacity to protect the interests of 
another partner — The view that a partner cannot be 
entrusted with property or domain with partnership 
property run counter to the provisions of Ss. 80 and 
94, Trusts Act. See Penal Code (I860), S. 405 195<* 
Cri L J 1302 j AIR 1959 Bom 486 (DB). 

sar s “ 

Mad S rebU,,6d ' AW 1962 

80 - Husband and wife-Advancement — 
Doctnne of advancement in favour of wife or son 
has no application in India — Title deed in favmir°^f 

conduct of relations, held led to inference 

W i NUC C ,o“f«Ir85 P 8. eSUmPt,0n ~ RebuttaL * I» 

(mi?; s^ioholrB^stf 5 Evideace A “ 

J* wiFe^o'rlhiU b / Way ° f 
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is taken into consideration in India in determining 
whether the transaction is benami or not, and the 
•criterion in these cases is to consider from what 
source the money is paid. In such a case the onus 
is not on the plaintiff to prove that the intention was 
not to acquire the properties for the benefit of the 
wife in whose name they are acquired, rather, they 
clearly indicate that, unless there is any evidence to 
show the intention of the acquirer to acquire the 
properties for the benefit of the wife, the acquisitions 
in the name of the wife are for the benefit of the 
acquirer. 196S BLJR 800 j AIR 1966 Pat 110 (125, 
126) (Pt D) (Pn 51. 53) (DB). 

-S. SO — Husband and wife — Advancement — 

Transaction in the name of wife—No presumption in 
Hindu law that it is husband’s transaction — Onus 
of proving benami is on parsons asserting it—The 
question must depend not merely upon direct oral 
evidence but on, amongst others, the circumstances 
such as the source of purchase money. AIR 1904 Pat 
343 (PB). 

SECTION 81 

B —S. 81 — Power in the nature of trust—Scheme 
of granting payment of pension to the staff and 
officers of the Bank — Bank given sole discretion of 
granting, withdrawing, modifying or determining of 
pension—Granting of pension not at all obligatory— 
Held, beneficiaries were not indicated with reason, 
able certainty. No trust was created though money 
had been transferred to the trustees, there being no 
obligation on them. There was for the same reason 
no power in the nature of trust which could be exer¬ 
cised by Court. See Income-tax Act (1922), S. 10 (2)(v). 
AIR 1953 S C 470. 

0 S.81—Condition precedent and vesting of lega¬ 
cy. Held, on facts the payment Rs. 50 per month aid 
not constitute a condition precedent to the vesting 
of legacy—That S. 81, Trusts Act could not be availed 
of as the intention of ‘A’ had to be gathered as on 
the date of the execution of the will and not at any 
subsequent time thereafter and that intention was to 
effect a testamentary disposition of the remainder in 
favour of B. See Succession Act (1925), S. 128. AIR 
1953 S C 205. 

-S. 81 —Banker and Customer — Bills entrusted 

for collection—Nature of relationship—Customer be¬ 
comes the creditor and the bank a debtor — Winding 
up of bank—The amount collected became ordinary 
assets of the bank and not impressed with any trust 
—Customer’s right to rank as preferential creditor 
cannot succeed. See Companies Act (1956), S. 530. 
AIR 1958 Bom 100 (DB). 

—S. 81—The universal application of the principle 
of benami in every case in India is not correct — 
Cases arising under Malabar Marumakkathayam Law, 
where the circumstances of the nominee being the 
wife or children is held to operate by rebutting the 
resulting trust are exceptions to the principle—Pur¬ 
chase by father with his own money in the name of 
father not necessarily benami—Proof of intention not 
to benefit wife or children necessary. See Marumak¬ 
kathayam Law. 1958 Ker L T 902. 

„_S 81 — Source of consideration is not the only 

test - Purchase in name of concubine—Property and 
title d< °ds, in her possession for long time — She 
paying . ist-Consideration paid by paramour - Pro¬ 
perty held purchased for her benefit — Purchase held 
not benami. (1903) 2 Mad L J 151. 

_S 81 — Current account in sole name of J., con¬ 
verted into joint, either or survivor account, in names 
o! J and F—Death of J leaving will—Will bequeath¬ 


ing a small amount to F and residuary estate to C— 
No direction in will with regard to joint account— 
F, held was entitled to the amount standing to credit 
of joint account on J’s death. See T. P. Act (1882), 
S. 123. AIR 1950 Mid 56 (DB). 


”—Ss. 81, 82 — Benami — Advancement —'Applica¬ 
bility—Tavazhi—Purchase in name of wife and of two 
children separately in separate deeds — No presump¬ 
tion can be raised that the said sale deeds were taken 
for the benefit of Tavazhi. See Marumakattayam 
Law—Tavazhi. AIR 1954 Mad 987 (DB). 

-S. 81—A executing a sale deed benami in favour 

of B to defeat creditors — Fraud not carried out—A 
can repudiate the transaction as benami and recover 
possession — It is a case to establish that A did not 
intend to dispose of the beneficial interest in the 
property to the transferee and he must hold it for his 
benefit. See Evidence Act (1872), S. 92. AIR 1954 
Mad 84 (DB). 

-Ss. 81, 80, 82 — Benami — Evidence — Purchase 

in the name of wife—Consideration paid by husband 
—Payment of money is not the conclusive but only 
a vital test to determine the nature of transaction 
— Surrounding circumstances, the position of the 
parties, thair relations to one another, the motives 
which could govern their action and their subse¬ 
quent conduct are all to be taken into account to 
decide the character of the transaction. 30 Mvs L J 
111; ILR (1952) Mys 90 s AIR 1953 Mys 89 (89, 90) 
(Pt B) (Prs 3a, 3b, 3c) (DB). 


-Ss. 81, 82 — Benami — Advancement not appli¬ 
cable in India — Deed in the name of wife even 
though the consideration paid by the husband — 
Presumption is of benami nature — Presumption is 
rebuttable. See Husband and wife. AIR 1955 NUC 
(Orissa) 958. 


-S. 81 — Advancement—The doctrine of advance¬ 
ment not applicable in India — In cases of benami 
transactions in the name of wife or son the criterion 
is to consider from what source the money is paid. 
See Trusts Act (1882), S. 80. 1905 BLJR 800 i AIR 
1900 Pat 110 (DB). 

-Si. 81, 82 — Advancement — Transaction in the 

name of wife — No presumption in Hindu law that it 
is husband’s transaction—Onus of proving benaniis 
on persons asserting it — The question must depend 
not merely upon direct evidence but on, amongst 
others the circumstances such as the source of pur¬ 
chase money. AIR 1904 Pat 543 (Pt A) (DB). 


_Ss. 81 to 83 — Source of consideration not con- 

dusive — Purchase of house by Hindu father in son’s 
iame—Purchase money advanced by father — Held 
,n facts purchase was not benami. (1965) 67 Pun 

cFPTrnN M. 


SYNOPSIS 

(Trusts Act (1882), S. 82.) 

1. Scope. 

2. Intention and presumption. 

3. Advancement. 

4. ‘'Transferee must hold property, etc.” 

5. Other illustrative cases. 


1. Scope. 

S.82—Benami—Transaction partly benami. 

me can be a sale deed in the name of two 
one of whom is a benamidar for a third 
i. AIR 1944 All 130 and AIR 1922 Bom 107, 
1951 All W R (H C) 428 : l9ol A L J 449 
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__$.82 — Benami—Nature of transactions—Words 

and phrases — Benami, 

Word ‘benami’ is popularly used to denote two 
classes of transactions even though each differs from 
the other in the legal character and incidents. In one 
sense, it means a transaction which is sham or unreal. 
In the other sense it is used for the transaction which 
is genuine but the real purchaser is not one who is 
shown to be such. The ostensible purchaser is a mere 
name lender and the beneficial interest in fact rests 
with the real owner. When a dispute arises as to 
whether a person named in the deed is the real trans¬ 
feree, one has to enquire into the question as to who 
paid the consideration for the transfer. This practice 
of putting property into a false name, that is, in the 
name of a person other than the real owner, is not 
uncommon. (1903j 47 I T R 516 : ILR (1963) Andh 
Pra 036 (DB). 

• —Ss. 82 and 83 — Applicability and scope — 
Benami Sales — Nature of, effect of — Section 00, 
Civil P. C — Applicability — Suit by plaintiff against 
defendant {an auction purchaser) on the ground that 
defendant was only a benamidar falls within S. 00, 
Civil P C. (1908', irrespective cf the fact that the 
certified purchaser happened to be agent of the plain¬ 
tiff even before the particular transaction took place. 
Section 82 applies to all sales of benami nature. 
Section 83 applies when the person making use of 
fiduciary position buys some property and that would 

enure for the benefit of the beueSciary. It does not 
cover benami purchases. See Civil P. C. (1908), S. 60. 
AIR 1962 Andh Pra 49 (FB). 

-S. 82 — Applicability—Transaction not benami. 

Section 82, Trusts Act, contains only the principle 
ot benami. It does not apply to a transaction which 
any S0D<;e be described as a benami one. 

SVb^ 9 B ,. 573 ' AIR 1955 A “ dh ^ 329 

—s 82 - Benami - Law. relating to - Applica¬ 
bility to movable property and to carrying on busi- 
oess in benami - Business in co-partnership with 

ss b -" B ‘^t ar „r b r„ a : m d i dT r . par,ne " bii> Act 

blTZt* PKtnBrshi P 15 a Property »id the 

P “ay very well be not the real partner 

but only a benamidar of the real partner. 

andT^rln* ^ as , a . ll , lhe r '8hts of the ostensible owner 
defendant ^ institute suit in his own name and the 
♦hlt h - u.. D0t entltled to non-suit him on proof 

WrsonsMtaS m0fe tha ° 3 benamidar When two 
pe ons enter into a partnership agreement, there is 

One ? s r Sam?Ha tW f?K tWO u r0al P 6 ” 0 " 8 even though 

Sitions hSd A? ° f c 6 4 0t £ e L U satisfies aI1 ,he c OQ- 
would h« r rt doV 5 n ,D S * 4 ? f * he Partnership Act. It 
would be a good partnership in the eye of law. 

d« a cao^ ga ^i 0 h h8aCC J epted . lawlhat a ben.ni. 
Of the othAr IX5?" M ds * he shai « for the benefit 


why the '*2. u r se ’ ther0 no reason 

be made ^ ^ ransactI °^ cannot 

this. a PP llcabl e- There is nothing inconsistent in 

A of »«>r sl “ pl ° *■- 

having a shwe f “ king a oas \' h a' apart from 


--S. 82 — Benami transaclion by alien — Immov¬ 
able property - Alien claiming it a; his own — Not 
valid — A non-state subject cannot be permitted in 
J. and K. Stale to purchase immovable property in 
the name of benamidar and then claim it as his own. 
See J. and K. Transfer ot Property Act (42 of 1977), 
S. 139. AIR 1965 J and 83 (DB). 

-S. 82 — Benami — What constitutes—A associat¬ 
ing himself with others, so called benamidars in 
acquisition of property — This is fundamentally op¬ 
posed to the concept of benami — Acquisition cannot 
be held to be made in the names of others benami 
for A. 1960 Ker L J 44 i 1960 Ker L T 1366. 

-S. 82 — Scope. 

A darkhast grant of a site by the Government with¬ 
out any consideration does not come within the scope 
of S. 82. 1954 Mad W N 298: ILR (1954) Mad 
1195» (1954) 2 M LJ35 : 67 Mad LW 315 i A IB 
1954 Mad 81 L (812) (Pt A) (Pr 9) (DB). 

-Ss. 82 and 88 — Suit for declaration of title and 

recovery of possession alleging that defendants were 
benamidar in Court-auction purchaser — Section 89 
(l) is attracted and hence suit not maintainable — 
Section 82, Trusts Act, excludes from its scope S 60 
(1), Civil P. C. See Civil P. C. (190S), S. 00 (1). AIR 
1965 Pat 384 (DB). ' m 

—-S. 82 —Benami -Sale deed in favour of A and B 
—Suit by A tor declaration that B was only nominal 
party - Transaction can be declared partly genuine 
and partly htnacni. 

One type of benami transaction arises where two 
persons combine to jointly purchase a property and 
one of them is the real purchaser and the other 
is a nominal one. In such a case there would not be 
anything wrong if the Court bolds that of the two 
purchasers of the property, the 0:19 was the real 
purchaser and the other was only a nominal one. 
VV ben the Courts come to a conclusion like thar, they 
do something in the nature of holding that a transac¬ 
tion is partly genuine and partly unreal. For, the 
attack in such a case is not as regards the genuineness 
or otherwise of a transaction but is only with reler- 
iS^rv some of the parties thereto. AIR 1944 All 
130, Diss. from; AIR 1922 Bom 107, Distinv 1963 
Raj L VV 92: ILR (1963) 13 Raj 377. g> 03 

2. Intention and presumption. 

* 77 s * 82 7 Benami transaction in order tocircum- 
Ve ?u •n mC . 0 R ' J ^-Benami arrangement not tainted 
with illegality as service rules were not shown to be 

1965 S r cT364 See C9atract Act (W72;, S. 23. AIR 

-S. 82 — Benami — Tests. 

f, In a °l ertodecid0whelhera sa,e de?d is benami 
tor another it is necessary to consider the followinn 

relevant factors 1 (11 Motive for taking the sale d«3 

An 4 h fK Dame °* aD ? ther > M custody ot the sale deed 
Ji“ d * he H M? aected Y^cbers, (3) passing of consider- 

wVmi * PJ?n S . essioa °* tb®property. (196l)2JAadh 
W R 271 1 1901 Andh L T 974 j ILR (1902) An#ik 

(DB?, 13 ! AIR 1962 Andh Prft 226 (228) (Pt A > 

-S. 82—Benami—Test of-Evidence. 

nJ h!c es n ce of a ben ? mi is lhe intention of the 
j 6 . sour f e °i sale-price also plays a lam 
part in the determination of the nature of fte tran? 

Thus where a sale-deed alleged to be benami did 
not disclose any intention on the oart nf ihi 
to benefit persons other than the^endee and^ 
money required for the purchase was found I u d tho 
gaging the very propertieswhich* by T ct “ 
matter of the sale and the debt was dk^hV h /k^ 00 ?" 
of some of the properties we, JS by itf ^ by saIe 


850 

Held, that the essential elements of a benami trans¬ 
action were lacking. 1956 Andh VV R 943 : A I R 
1956 Andh 225 (227) (Pt A) (Prs 10 to 12) (DB). 

-S. 82 — Benami sale in name of daughter — Pos¬ 
session with father and his joint family — Presump¬ 
tion of daughter's ownership. 

Where the consideration for a certain promissory 
note was paid by A but the sale deed executed by the 
debtor in discharge of his debt was executed in the 
name of A’s daugh er B and it was contended by C, 
B’s husband, that the property belonged to B. 

Held, that it had to be proved that A intended to 
provide the consideration for the benetit ol his 
daughter, but there was no evidence to show that A 
who lent joint family moneys and obtained the pro¬ 
missory note in the name of his daughter intended 
to make a gift of those moneys to her or that he 
wanted the properties purchased in her name to be¬ 
long to her exclusively. 

(2) that the fact that possession was not delivered 
to B but continued with the joint family was conclu¬ 
sive evidence that A treated it as joint family pro¬ 
perty belonging to himsell and his sons and that do 
beneficial interest was intended to be given to B. 

(3) That no valid gift from A to B could therefore 
be inferred from the facts. AIR 19oo N U C (Andhre) 
5835. 

_S. 82 — Benami — Ingredients—Motive is impor¬ 
tant factor. AIR 1955 NUC (Cal) 1542 (DB). 

_S. 82—Benami—Determination—Decision should 

be based on legal evidence and not on suspicion. 
AIR 1955 NUC (Cal) 1542 (DB). 

S. 82 — Benami — Evidence of—Source of consi¬ 
deration. 

The best criterion for determining whether a 
transaction is or is not benami is the source of pur- 
chase money. AIR 1931 Lah 419 and AIR 1949 F C 
88, Rel. on. AIR 1955 Him Pra 2 (3) (Pt B) (Pr 7). 

_S. 82 — Benami — Test of — Factors to be taken 

int consideration stated. 

In order to find out whether a transaction is 
benami, one must have regard to the following facts, 
viz., (i) the source irom which the purchase money 
was derived; (ii) the possession of the property, i. e., 
(a) the party in possession, and the Dature and 
character of his possession; (b) whether possession 
was taken after the alleged gift or purchase-if not 
taken, why not; (iii) the position of the parties and 
their relation to one another; (iv) the circumstances, 
pecuniary or otherwise, of the alleged transferor; 
(v) his motive in making the alleged transfer; (vi) the 
custody and production or the title-deed, and (vn) the 
previous and subsequent conduct of the parties. 
But it must be noted that each of these circumstances 
taken by itself is of no particular value and affords 
no conclusive proof of the intention to transfer the 
ownership from one person to the other. But a com- 
bination of some or all of them and a proper weigh- 
i D c and appreciation of their value would go a great 
wav towaids indicating whether the ownership has 
been really transferred, or where the real title lies. 
AIR 1955 Mad 648 (649) (Pt A) (Pr 19) (DB). 

__5 82 — Benami — Patta in name of defendant — 

Dpfpndant alleged to be benamidar — Evidence and 
proof — Stated. AIR 1965 Manipur 27 (28, 29) 

(Prs 5 to 7, 9). 

_8 82 — Benami-Gift of property by husband in 

favour of his wife - Wife taking no steps lor muta¬ 
tion in her name - Husband declared insolvent sub- 
seauenllv - No inference about benami character ot 
oilt transaction could be drawn merely lrom such 
non-mutation or from payment of municipal taxes 
and rent of the propeity through her husband, bee 
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Provincial Insolvency Act (1920), S. 53. ILR (1964) 
Cut 274. 

-S. 82 — Benami Transactions — Essentials of 

benami -Nature—Consideration of motive, relation* 
ship between parties and source of consideration 
necessary—Transaction in question held benami. 

To determine whether a transaction is of a benami 
nature, the actual points to be considered are (i) was 
there any motive for a beoami; (ii) was the alleged 
benamidar so connected with the alleged principal as 
to render it probable that he should be selected as a 
benamidar; (iii) in whose possession and custody 
was the document of title; (iv) who was in possession; 
and (v) from which source did the consideration 
come. 

Thus where it was admitted that the source of 
money for the Fixed Deposits and cash certificates 
was the plaintiff’s savings Bank account with the 
Bank; that the relationship was of brother and sister 
as between the 1st defendant and the plaintilf, and 
that of aunt and nephew as between the plaintiff 
and the other defendants; that the possession and 
custody of :the documents was with the plaintiff and 
as regards motive it v/as clear that the plaintiff never 
really intended to part with monies, and the idea of an 
out and out gift was never in her mind; the transac¬ 
tions in question namely the fixed Deposits and Cash 
Certificates, though standing in the name of the 
defendants, were all benami, the real owner in 
respect thereof being the plaintiff herself. ILR (1962) 
Cut 625 : A I R 1962 Orissa 74 (77, 78) (Pt B) (Pr 9) 
(DB). 

-S. 82 — Benami — Tests to decide the nature of 

transactions indicated — The onus of proving the 
allegation ia on the .person alleging the benami 
character of the transaction. See Evidence Act 
(1872), Ss. 101-103. AIR 1955 NUC (Orissa) 715. 

-S. 82—Penami-Tests-Question of fact—Second 

appeal. 

In determining the question ofabenami, motive for 
the transaction, relationship between the parties, 
payment ot consideration, custody of the document 
and possession over the property are the main tests. 

The decision [on all these points is a-decision on 
questions of fact. 1958 B L J R 330;Pat L R 
143 : ILR 37 Pat 658 : AIR 1958 Pat 434 (4o6> 

(Pt A) (Pr 3) (DB). . ..... t 

_S. 82 — Property purchased in joint names ot 

husband and wife the former contributing money 
— Presumption of advancement — Onus — Pule in 
India - Husband in affluent position and no motive 
for entering into benami transaction— Transaction 
held for advancement of wife-(Husband and wife - 
Advancement) (Benami transactions)-(Evidence Act 

(1872), S. 114). 

The general principle of equity, applicable both in 
England and in India, is that in the case of a volun¬ 
tary conveyance of property by a grantor, without 
any declaration of trust, there is a presump ion ot a 
resulting trust in favour of the grantor, unless it can 
be proved that an actual gift was intended. But the 
presumption may be rebutted in either of two ways. 

The principle applies in India. Section 82 of the 
Trusts Act recognises that money may have been con¬ 
tributed by another person, towards the P u J ch J£e 
with the intention of giving beneGcial interest to the 
person in whose name the purchase is made. In tnis 
context the relationship of husband and wife.between 
the person who contributes money and the person in 
whose name it is taken will be very important factor 
in determining whether the transaction was really 
meant for the benefit of the wife or not. 

The onus lies in the first instance on the defendant 
who pleads that these transactions are benami The 
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mere suspicion that the purchases might not have 
wholly been made with the lady's money will cer¬ 
tainly not suffice to establish that the purchases were 
benami, nor even the suspicion that money bf longing 
to the husband whether in a small measure ora larger 
measure, must have also contributed to these pur¬ 
chases. Even in cases where there is positive evidence 
that money had been contributed by the husband and 
not by the wife, that circumstance is not conclusive 
in favour of the benami character of the transaction 
though it is an important criterion. AIR 193d Mad 8, 
Rel. on. 

Where the purchase of the house was made in the 
joint names of the husband and wife and there is 
evidence to indicate that at the material time the 
husband was in an aflluent circumstance and there 
was no motive why he should e'.ter into benami 
transaction, and it was therefore impossible to sug¬ 
gest that he was involved in debt at the time or I hat 
there was any motive on his part for entering into 
benami transaction with view to defeat or delay 
creditors. 


name of the wife belongs to the husband. Before any 
resumption of a resulting trust in favour of the 
usband is sought to be raised, it must be shown that 
the husband purchased the properties from bis funds 
in the name of the wife. 

Where the wife was possessed of her own funds 
and acquisitions in her name were made out of them, 
and the husband treated the acquisitions as belonging 
to her, there is no resulting trust in favour of the 
husband. The rule laid down in AIR 1925 P C 181 is 
limited to cases where the acquisition in the name of 
the wife is unexplained by either proved or admitted 
facts' AIR 1902 Andh Pra 173 (134) (Pt D) (Pr 31) 
(DB)» 

——S. 82— A depositing his own monev in bank in 
joint names of A and B- Deposit payable to either or 
survivor— Deposit does not constitute gift to B on 
A’s death—Burden of proof lies on B to prove that 
gift was made, AIR 19G1 Andh Pra 320 (321) (Pc A) 
(Pr 4). 


Held that the transaction of tha purchase of the 
house was not benami and that the husband made 
the purchase for the advancement of his wife. A I R 
1939 Pat 402, Distinguished; A 1 R 1945 P C 10; A I R 
1928 P C 172, Rel. on. I L R 30 Pat 1197 : AIR 1952 
Pat 61 (63 to 65) (Prs 7, 9, 10, 11) (DB). 

' S. 82-Benami—Test—To see whether a purchase 
was beDami for another, is to see the source of pay¬ 
ment — If money comes from another, the transaction 
is benami, AIR 1955 NUC (Sau) 1454. 

“-“S. 82-Benami— Test-InteDtion of husband — 
(Husband and wife). 

The fact that purchases were made by the husband 
who paid the price out of bis own funds is not itself 
a conclusive test for determining whether the trans¬ 
action was benami or not. This depends upon the 
intentmn of the parties. Thus, where the intention of 

the husband when he made the purchases in favour 

ot his wife was to benefit the wife who he expected 
would continue to live with him as his wife through¬ 
out his natural life the transactions cannot be held to 
be benami. AIR 1952 Trav.Co 426 (426, 427) (Prs 4, 

3. Advancement. 

• T 7 ~ S -? 2 “Benami — Purchase of property by wife 
“Thongh consideration for sale transsetion proceeded 

adm!cc^ S W.: h 4 , 1S subse( J uent conduct showing his 
r l - h r at m,e t0 property vested in wife-Pur- 

& K y , W u fe - C l nnot ^ e he,d ^ be benami for hus- 

Fact tfc il'*1* th0 owner of th9 Property ~ 

mento h f il the husband was in Possession and manage- 
does no? J r °? e l y orthat he was receiving the rents 
a * ecl tbe portion — In ordinary Hindu 

member Stfl” 81 ” 8 ®«'“sively to a femalo 

iJL* 2 ~ Adv ancement-Deposit by Hindu in Bank 
D » T 0i himself and mother- Amount pay- 

deceased® ^^Money becomes absolute property of 
contrar^intention P 3fi« b rf hiS , h ^ irs J n absence of 

1 AadhV R51°fX?R 0 19G2ALdh pSSSol** (1962) 

«PPly inL7if re w!fi*L i0n - of advancement does not 
fition by her o^t M r ° Wn fund ^ Ac 9ui. 

in favour of husband " n ° resuItin « trust 

SSSHSB&Sg! 


^^ ji —a uuuujt ui prjpcriy in Cne 

name of near relation —No presumption of advance¬ 
ment in India — Evidence nevertheless to prove 
intention to make near relation beneficial owner 
admissible— Purchase of shares in the name of son — 
Son becoming working director of company by virtue 
of those shares—Remuneration received as director 
—Son entitled to retain such remuneration though 
not the shares and dividend. 

A benami transaction is one when one buys property 
in the name of another, or gratui'ously transfers his 
property to another without indicating an intention 
to benefit the person in whose name the property is 
purchased or to whom the property is transferred. 
When the person in whose name the property is 
purchased is an outsider, this intention not to benefit 
is presumed in law. When, however, property is pur- 
chased in the name of a near relation, as for example 
wife or son, in England, in such cases, there is a 
presumption of advancement and it is presumed that 
the nominal owner was intended to have beneficial 
interest in the property as well. But there is no such 

mirnhf- P l 0n *“ f ? dia and a Hindu or a Mahomedao 
purchasing property in the name of wife or son is 

never-presumed to intend that the wife or the sou 
would have Lbeneficia! interest in the property. In 
Indu he is held to he a mere benamidar having no 
beneficial interest iu the property. 8 

nn 1 / !?•« pr0 . v f d that the purchase monev is paid by 

n» ^ (Fere - n M r ° 01 the p0rson whose name appears as 
purchaser in the conveyance, the person paying the 

moQ ey is considered in law to be the bene! 
ficial owner, unless the contrary is proved. Evidence 
may be adduced that the person advancing the monev 
to purchase in the name of the wife or son intended 

bu? tZ 8 h* r S fi U r 1 mere,y t0 b9 th * nominal owner 
butthe beneficial owner as well So also, evidence 

ZLk 9 > d k dU( ; 0d that the lransfer t0 th0 wife or son 
though without monetary consideration was iutended 

tendpR l . tra ^ sfer R whereby the transferee was i Q d 

ferred * b& beneficial owuer ol the property transl 

Where the consideration money for the purchase 

and fh m th ? name 0f , the son was paid b y P "he fathe 

fihi? a * e V dfl J7 ^ ndei ; ed did not indicate that the 
father intended that the beneficial interest iu thl 

respect of those shares and after the fShert dLi? 
deeds pail 
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But there is no inflexible rule of law that a director 
of a company is not entitled to re'ain his remunera¬ 
tion as director for services rendered to the company 
as such director merely because he had to beneficial 
interest in the holding—he was only holding the 
shares as the trustee of a'trust. View of Warrington, J. 
in (1907) 2 Ch 70, Foil.; View of Harman, J. in 1948 
Ch 284, Dissent, from. 

Where the intention of the settlor-cum-beneficiary 
(father) is clear that the son in whose name the shares 
in a company are purchased, would be a working 
director of the company which was a potentially 
remunerative office, the rule embodied in S. 88, Trusts 
Act, does not stand in the way cf the son retaining 
the director’s fee for his own benefit and the remu¬ 
neration is not to be treated as part of the estate of 
the father, to b 1 divisible as such amongst his heirs. 
AIR 1962 Cal 569 (576, 579, 580) (Pt B) (Prs 43, 44, 
48, 49, 50). 

—— S. 82—English rule of advancement — (T. P. Act 
(1SS2), S. 122). 

There is no reason why the rule of advancement as 
in vogue in England should not be applied to Indian 
conditions particularly in the change 1 and changing 
circumstances of the Indian Society. (1956) GO Cal 

W N S86. 

-S. 82 — Benami — Advancement — Practice in 

Hyderabad State — Burden of proof—(Evidence Act 
(1872), Ss. 101 to 103)—(Benami). 

The law of benami in India is not a branch of 
Hindu or Mohammadan Law. It is merely an ap¬ 
plication of equitable general rule which is laid down 
in the Trusts Act. The Hyderabad High Court has 
followed the rule with due recognition of the excep. 
tiou known to English Law that if the father or 
husband purchases any property in the name of his 
son or wife though with his money, benami cannot 
be necessarily presumed unless such intention is 
made out by any circumstances. So far as the general 
practice in the Hyderabad State is concerned benami 
purchases or sales are not made without any sufficient 
cause. Any such transaction is always made with 
some motive and set purpose and unless such purpose 
is apparent Irom the record, the transaction in the 
name of a child or the wife cannot be presumed to 
be benami. The initial burden therefore lies on the 
person alleging benami. 

In order to displace the doctrine of resulting trust 
gift must be proved. But the evidence may not be 
direct or even documentary but only of circum¬ 
stances. It should however, be sufficient to show that 
advancement or gift was intended. Possession of the 
property, custody of the title deeds and conduct of 
t tie parties and the motive behind the transaction are 
fh,> most effective circumstances of proof in this 
regard. ILR (1956) Liyd 282 s AIR 1956 Hy d 52 
(55) (Prs 18. 26 to 28) (DB). 

_S 82 —Benami—Practice of— Is prevalent among 

Mahomedans — Doctrine of advancement not applic¬ 
able in India — Cases under Marumakkathayam Law 
—Are an exception to the principle of benami — 
There must be further proof that the father did not 
intend to benefit the wife and children in whose 
name the sale deed was taken. See Marumakkathayam 
Law. 1958 Ker L T 902. 

_S 82 - Deposit in bank by father in name of 

himself ard son payable to either or survivor- 
Principle of advancement does not apply in Iadia 
Survivor is intended to take it merely as trustee - 
It is not benami transaction. 

The doctrine of advancement, which is recognized 
bv the English Law, has no place in India. Accord- 
, : ,cl y when the owner of the property directs that 
another’s name should be included, he does not give 


him anything by way of advancement. He continues 
to be the owner, and if the other nominal holder 
does tike the money he is answerable as a trustee to 
the heirs of the original owners: AIR 1928 P C 172. 
Foil. AIR 1932 PC 13, Disting. 


In the case of 'either or survivor’ deposits, it is 
directly intended that the survivor should take it. In 
fact, this is often the purpose of makiog such a 
deposit, enabling somebody on behalf of the real 
owner’s estate to collect the moneys without the 
delay or difficulty that might otherwise be experienc¬ 
ed. But it is equally clear that when he does take it 
he takes it as a trustee and nothing more. "Benami” 
properly so called, is not a case of both the names 
i. e., of the real owner and the resultant trustee ap¬ 
pearing together, but of the latter alone being shown 
while the former stays in the background. In such a 
situation it is always X, the nominal holder, and Y, 
who is not mmed but who is the real holder or the 
beneficiary. Thus, it is never intended in a benami 
transaction that the nominal holder should at all take 
the property. However, in certain circumstances it 
might turn out that he has taken the property. In 
that event he will hold it as a trustee. 1965 Jab L J 
1196: AIR 1965 Madh Pra 107 (111,112) (Pt G) 
(Pr 53) (DB). 


-S. 82 — Benami — Advancement — Doctrine of 

advancement in favour of wife or son, has no appli¬ 
cation in India—Title deed in favour of wife — Con¬ 
sideration paid by husband—There is strong presump* 
that property was acquired benami — Presumption 
can be rebutted by showing that husband gifted the 
property to wife — Subsequent conduct of relations, 
held led to inference that it was advancement — 
Presumption — Rebuttal. AIR 1955 N U C (Orissa) 
958. 


-S. 82 — Benami — Advancement — Purchase ia 

name of wife — The presumption is that it was 
benami — No presumption of advancement.— The 
presumption is rebuttable. AIR 1951 Orissa 22 
(Pt C)IDB). 

-S. 82—Advancement — The doctrine of advance¬ 
ment does not apply in India but the relationship is 
a circu mstance which is taken into consideration in 
India in determining the benami nature of the tran¬ 
saction and the criterion in these cases is to consider 
from what source the money is paid. In such a case 
the onus is not ion the plaintiff to prove that the 
intention was not to acquire the properties for the 
benefit of the wife in whose name they are acquired, 
rather, they clearly indicate that unless there is any 
evidence to show the intention of the acquirer to 
acquire the properties for the benefit of the wife the 
acquisitions in the name of the wife or for the bsnebt 
of tbe acquirer — See Trusts Act (2 of 1882), S. 80. 
1965 B L J R 800 : AIR 1960 Pat 110 (DB). 


-S. 82-Benami—Source of consideration not con- 
isive—Purchase of house by Hindu father 
me — Purchase money advanced by father — Held 
facts purchase was not benami—Trusts Act (18oz), 
81, 83 — Nature of transaction — Hindu Law — 
quisition—Benami. (1965) 07 Pun L R 31. 

—S.^2—Nature of transaction—Source of purchase 
»ney is principal criterion in deciding whether 
nsaction is benami or not — Property purchased 
the name of near relations of person paying tne 
rchasing money— Doctrine of advancement wnicn 
umes that the property should be deemed to have 
an intended to be absolutely conveyed to tne 
ations does not apply in India— Burden of proving 
advancement or gift lies upon the setting up tne 
;e . 0 MooIndApp 53 (PC) and 49 Mad IL J 109 : 
R 1925 PC 181 and AIR 1928 Lah 397 and AIR 
32 Lah 193 (1) and 1900 S C J 1072; AIR 1900 
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s C 213, Rel. on. AIR 1962 Punj 135 (190) (Pt B) 
(Pr 12) (DB). 

_ S. 82— Beoami — Burden of proof—Conveyance 

in wife's name—Presumption. 

As benami purchases in the names of wives are 
very frequent in India, slight evidence would be 
required to show that the purchase was made really 
for and on behalf of the husband, the wife being a 
mere benamidar. The exception of English law that 
when a purchase is made by a person in the name 
of his child or wife, though with his own money, the 
transaction is presumed to have been made by way of 
advancement is not recognised in India. Indeed, in 
this country, where a purchase is made by a person 
with his own money it is prima facie assumed to be 
for his benefit, whether it is made in the name of a 
child, wife or a straDger. The criterion In these cases 
in India is to consider from what source the money 
comes with which the purchase money is paid. (1952) 
54 Pun L R 193. 

-S. 82—Benami — Property acquired by father — 

Name of minor son also shown in ‘Putta’ of property 
—Title in property whtther conferred on son. 

The doctrine of advancement is not followed in 
India. The fact that minor’s name is included in the 
document of title does not confer any title in him 
unless it is proved that the minor had any indepen¬ 
dent source of income and the minor's money was 
utilized in the acquisition of the property. 0 Bom 
717; AIR 1930 Nag 185; 35 Ind Cas 12, Ref. 1951 
Raj L W 377 : ILR (1951) l Raj 417 : AIR 1952 Raj 
28 (29, 30) (Pt B) (Pr 6) (DB). 

-S. 82 —;Benami transactions — Purchase of pro* 

perty in name of wife — Doctrine of advancement — 
Tests _ Source of consideration — Transaction held 
real and not benami — (Advancement) — (Benami) — 
(Husband and wife — Advancement). 1952 Ker L T 
353 j AIR 1952 TrayCo 559 (559) (Pr 2) (DB). 


4. “Transferee must hold property etc.*' 

82—Benami—Benami transaction motivate 
by design to achieve unlawful purpose — Suit by re: 
owner for declaration of his title and recovery c 
possession of property from ostensible owner — Df 
teoce of ‘pari delicto* — Case where principle ‘pa 
delicto’ doe< not apply. (1900) A C 107; 35 Ind Ap 

Sn p S;y- 0 5: ;(l94 ? ,1K B fl5 ‘ Dis,in s- Surasai 

Pi-■RS? 1 v ‘ Pha Q'ndra Mohan Mafumdar. (1965) 
1 T J 520 : (1905) 1 S C J 583 «(1965) 1 S C R 861 
A I R 1965 S C 1364 (1369) (Pt C) (Pr 14). 

-Ss. 82, 13 and 80 — Position of benamidar unde 
sections — Conflict amoog real owners — Benamida 

Acmfism c S i te 3 PS * t ? £ r ?E r ,Yo Pr0p £ rty ' See T r u st 
Act 11882), S. 13. A I R 1959 Bom 102. 

hT"SSuit for specific performance of agreemen 
Slwl T Auction* purchase benami for Judgment 
unds soleiy supplied by Judvment’debtor - 
nf gr ffC ent b c twe P n date of sale and date of deposi 
chaser' ™ °- f Sa * 8 Prlce under which auction.pur 
debtor—In??? 8 t0 ^ nvey r pr °P 0lt y , t0 lodgment 

P C flA 9 V 5 0 P \ a ( 1908 >> bars suit. SeeCivi 
C * I 1908 ). S. 00. AIR 1951 Mad 943 (DB). 

iTI S ‘? 2 T: Pr 0P e rty purchased by A and B in nam 

truslea fnr n»«^^ aine < and i reta ^ ning i a ^ e Proceeds-A i 
vSt of 0 K Q B5 i sbateiQ s ?\ e Proceeds - Suit for reco 

l 4 e 7 0 . Ltaitatioa Ac 


5. Other illustrative cases. 

O^5*„ 8a " I ? su [ ab I 0 Interest — What is - Carri 
Consignment of goods insured against road 


Insurance charges added in expenses in consignment 
notes — What is insured is interest of carriers on 
account of themselves lor the benefit of bailor of 
goods carrier is * trustee for the owner and owner is 
the beneSciary — Goods lost in the transit — Bailor’s 
suit on non-delivery of goods against carrier and 
Insurance Company is maintainable. AIR 1964 Cal 
209 (Pt F). 

-S 82-Benami—Proof — Source of consideration 

is not the only test—Purchase in name of concubine 
—Property and tide deeds in her possession for long 
time—She paying kist—• Consideration paid by para¬ 
mour — Property held purchased for her benefit — 
Purchase held not benami—Trusts Act (1882), S. 81. 

The plaintiff was the concubine of the defendant. 
She filed a suit for declaration of her title to the suit 
property and recovery of possession. The property 
was in the possession of the plaintiff and she had 
been paying the kist. Title deeds were also with her. 
The only fact proved was that the consideration was 
paid by the defendant. In second appeal by plaintiff; 

Held, that though there was a finding that consi¬ 
deration was paid by the defendant, it was still neces¬ 
sary to consider the surrounding circumstances. If 
these surrounding circumstances indicated that the 
payment of consideration though by paramour, was 
with the intention to benefit the concubine, surely 
that will justify the finding of title in favour of the 
plaintiff. 

The judgment of the Lower Appellate Court in¬ 
volved an error of law in giving a decision about the 
benami title. The Boding of benami had therefore to 
be set aside. Held further, on evidence that the con¬ 
sideration was paid by the defendant with the inten¬ 
tion of benefiting the plaintiff who was his concubine 
I or many years. 76 Vlad L W 261 1 (1963) 2 Mad L J 
151. 

-S. 82—Resulting trust — Trust of legal .estate re* 

suits to the man who advances purchase money — 
Where feoffment is made without consideration the 
use results to feoffer—Held, on facts that the transac¬ 
tion was fraudulently shown to be gift to M, when it 
was in fact sale for consideration provided by A, that 
S. 82 was attracted and that M must be regarded as 
holding field for benefit of A. AIR 1955 NUC 
(Nag) 952. 

SECTION 83 


—-S. 83 — Applicability of provisions of section to 
public or private religious and charitable trust — 
Doctrine of cy pres — Donations of money on condi¬ 
tion that female hospital to be built through agency 
of donor—Death of donor—Money is to be refunded 
—Case not remanded. 

The plaintiff’s father advanced an amount of 
R«. 30.0U0/- to Government of U. P. for construction 
of a female hospital. The Government also agreed to 
contribute an equal amount for the construction. 
The amouot by the donor was advanced on the 
understanding that the hospital would be constructed 
on the approved site, according to the approved plan 
and at an early date through his agency. His efforts 

tailed to start construction work and he died subse¬ 
quently. The Government however undertook to 
construct a female hospital on another site and also 
m different circumstances. 

Held, that the conditions were essential terms of 
the agreement and the object of the Trust had failed 
because a female hospital in the proposed name could 
no longer be constructed on that site, through tha 

thflS 0 Hff h K dOQOr wh< ? , h ? d alread y died - Hence 
subscribed 5 b6Cam9 U 6d t0 get back the mon0 y 

“ V rue tta * tb ® provisions of the Trust Act are 

and > S ki PP cab 6 t0 private or public religious 
and chauUble ttus , s , but nevertheless the general 
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principles underlying S. S3, are attracted in analog, 
ous circumstances. The doctine of cy pres is generally 
applied to trusts created by wills and not those 
created by deeds or words of mouth. The doctrine 
can have no application; here there is no general 
intention for charity. A I R 1934 Oudh 329; A I R 
1921 Cal 605 and I960 A P 605, Rel. on. 

Held, that there was no reason also to remand the 
case for non.joinder of other donors. Iau5 All L J 
593 j 1LR (1965; 2 All 820. 

—— S. 83—Trust deed providing for liquidation of 
debts ot author of trust and entailment of property — 
Entailment not legally possible—Purpose regarding 
payment of debts would not be affected — Trust not 
ex.inguished. See Trusts Act (1882), S. 77 (b). ILR 
(1964) 2 Ail 191. 

7 -S. 83—Cy pres Doctrine — Applicability to gifts 

inter vivos—Money collected for specific purpose — 
Purpose failing—Application of money. 

The preponderance of authority is in favour of the 
applicatiou of the doctrine of cy pres to wills and not 
to deeds or gilts inter vivos. In gifts inter vivos 
where the moneys have been raised fora particular 
purpose it is incumbent upon the trustee to apply the 
money specifically for that object and if that object 
cannot be fulfilled there would be a resulting trust in 
favour of the donor or contributor. Where the donor’s 
intention can be given effect to, the court has no 
authority to sanction any deviation from them on the 
ground of any expediency. Where donations are 
collected for construction of a hospital at a certain 
place, there being no general charitable intentions by 
the donor the moneys cannot be applied cy pres if the 
object fails. ILR 1 Cal 303; A I R 1921 Cal 389; AIR 
1934 Oudh 329; (1801) 1 East 442; A I R 1938 Mad 
641; A I R 1937 P C 240, A I R 1936 All 197, Rel. on: 
(1902) 1 Ch 876 : (1905) 2 Ch 48 : (1954) 1 All E R 
887: (1954) 2 All E R 59, Dist. I L R (1960) 2 Andh 
Pra 560: (1960) 1 Andh WR 326: AIR 1960 AndhPra 
605 (610, 611) (Pt D) (Prs 14, 16, 17) (DB). 

—S. 83—Resulting trust—Cy pres application. 

On the failure of the object of the trust, there is 
what is called the resulting trust in favour of those 
who had given the property. It is equally well esta- 
blished that equity treats trust for charitable purposes 
as an exception to this rule of resulting trusteeship. 
Iq charitable cases the rule is that where a person 
makes a valid gift, whether by deed or by will, and 
either particularises no object or declares a trust in 
favour of particular objects which fail, or does not 
eihaust the subject-matter of the gift, the Court, 
if it car* find a general intention in favour of charity, 
will not suffer the property or the surplus after 
giving effect to the charitable trust, to result to the 
giver or his estate but will execute the general inten¬ 
tion of charity by a cy pres application of the trust 
property. (1959) 1 Andh VV R 357 : A I R i960 Andh 
Pra 35 (37) (Pt A) (Pr 7) (DB). 

-S. 83 — Section is not applicable to moneys in 

existing Provident Fund remaining undistributed to 
individual employees—Once the contribution is made, 
the employer is divested of his dominion over the 
same—The contribution vests in the Board of Traders 
of the Provident Fund — S. 69 (5) of the Employees’ 
Provident Fund Act lays down that the sums remain. 
iDg undistributed would be transferred to the general 
reserve account of the Fund. (1960) 1 Fac L R 63: 
61 Bom L R 425: (1960) 2 Lab L J 301: I L R (1960) 
Bom 550 i A I R 1961 Bom 157 (165) (Pt H) (Pr 13) 
(DB). 

-S. 83 — Trust created by assessee company in 

favour of A providing for payment of annuity on his 
retiring irom service on attaining age of fifty five 
Money paid to trustees to purchase policy securing 


annuity to A—Contingent trust—Trust not completely 
exhausted — Resulting trust in favour of assessee 
company — Money paid to trustees is not expenditure 
within S. 10 (2) (xv), Income-tax Act (1922). See 
Income tax Act (1922), S. 10 (2) (xv). A I R 1956 Cal 
281 (DB). 

-S S3—Trusts in favour of creditors — After pay¬ 
ing creditors, residue and surplus to be held in trust 
for settlor and their next of kin — Payment'of all 
creditors impossible — Resulting — Trust Judgment 
contemplating future contingencies — Finding is not 
res judicata. See Trusts Act (L882), S. 77 (c). AIR 1955 
NUC (Cal) 839 (DB). 

-S. 83 — Resulting trust as a result of complete 

execution of the trust without exhausting the trust 
property is “trust for specific purpose’’, to attract 
the provisions of S. 10, Limitation Act. See Limitation 
Act (1908), S 10. ILB2(1955) 2 Cal 109. 

-S. S3—Applicability-Trust created before Act — 

S. 83 applies — At any rate the principles underlying 
that provision would certainly apply. See Trusts Act 
(1882), S. 1. ILR (1955) 2 Cal 109. 


SECTION 84 


# —S. 84 — Mortgage deed in favour of C though 
amount lent by A-A can file suit upon the mortgage. 
Harish Chandra v. Bansidhar Mohanty, (1965) 2 
SCWR 284 : (1965) 2 S C A 766 r (1966) 1 S C J 
145 i A I R 1965 S C 1738 (Pt B). 

0-S. 84 — Transfer for illegal purpose — Benami 

transaction to achieve unlawful purpose — Suit by 
real owner for declaration of his title and recovery of 
possession of property from ostensible owner — 
Defence of ‘pari delicto’ — Case where principle 'pari 
delicto’ does not apply. Surasaibalini Debi v. Phanin- 
dra Mohan Majumdar, (1965) 1 I T J 526 : (1965) 1 
S C J 659: AIR 1965 S C 1364. 

• -S, 84 — Fraudulent transfer — Both transferor 

and transferee in equal fraud—Fraud carried out and 
creditors of transferor defrauded — Possession with 
transferor—Suit for possession by transferee — Fraud 
can be pleaded in defence — Court will not help 
transferee. See T. P. Act (1882), S. 53. A I R 1962 S C 
370. 


-S. 84—Scope of — Maxim pari delicto potior est 

conditio possidentis — Applicability—(Contract Act 
(1872), S. 65—(Maxims). 

Section 84 contemplates the transferee being in 
possession of property belonging to the transferor. If 
he comes into possession ot any such property, he is 
to hold it in trust. This section constitutes an excep¬ 
tion to the doctrine embodied in the maxim, in ‘pari 
delicto potior est conditio possidentis’. The maxim 
has no application to cases falling under S. 65 of the 
Contract Act but only to cases falling under this 
section. The maxim — it is expressed in two or three 
ways—only protects a party io actual possession or an 
advantage; it cannot be the foundation of an enforce¬ 
able right. A defendant may, in certain circumstan¬ 
ces, retain the benefit which he has Mceived. A 
plaintiff cannot seek the aid of this maxim AIK lwu 
Andh Pra 190 (Pt E) (Prs 12, 13). 


*S. 84 — Transfers for immoral objects Setting 
,e-Plea of particeps critninis by defendant - No 
licability of principles laid down in Ay er s t v. 
kins, (1874) 16 Eq 275 in India - Lease of house 
jwner for running brothel — Right of executor 
trustees of will of owner to recover back pro- 
ty with aid of Court is not affected - ReUe E whe- 

r can be denied on grounds of public policy. See 

>. Act (1882), S. 8 (h) (2). AIR l9oS Cal 713 (DB). 

-S. 84 -Applicability-Sale void ab initio to] know- 
ge of parties -S. 84, Trusts Act has no application 
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to such a case. See Contract Act (1872), S. 05. AIR 
1935 NUC (Madh 8) 3S75 (DB). 

—S. 84 — Avoidance by fraudulent grantor — Con¬ 
templated fraud not carried out—The grantor though 
in pari delicto is entitled to the assistance of Court 
to recover the property he has parted with. See T. P. 
Act (1882), S. 53. AIR 1953 Mad 545. 

-S. 84—Oral surrender of land by occupancy 

tenant — Landlord is not quasi-trustee for tenant 
under S. 84, Trusts Act (1882). See Tenancy Laws — 
C. P. Tenancy Act (10 of 1920), S. 89. AIR 1955 NUC 
(Nag) 5684. 


-S. 84—Right to claim refund—Could accrue only 

after fixation of standard rent as provided by S. 5 of 
Rajkot Act—Fixation of rent not completed before 
repeal of Rajkot Act by Saurashtra (Application of 
Central and Bombay Act) Ordinance 25 of 1948) — 
Tenant has no right to claim refund of rent paid — 
S. 84, Trusts Act has no application. See Houses and 
Rents-Rajkot Bhadut Sanrakshan Dhara, 1947, S. 5. 
AIR 1954 Sau 77 (DB). 

—S. 84 — Saurashtra (Application of Central and 
Bombay Act) Ordinance S. 9 repealing Rajkot State 
Bhadut Saurakshan Act—Payment of root by a tenant 
according to contract is ipso facto illegal ab initio. 
It becomes illegal only to the extent of excess rent 
when standard rent is fixed by the Samity — Standard 
Rent not fixed by samity — Tenant has no right to 
® | in j refund under State law which is saved by S. 9 
jU of the Ordinance. Receipt of rent not void obliging 
the landlord to return the payments made under 
8.oo of Contract Act or S. 84, Trusts Act. See Sau- 
rasbtra (Application of Central and Bombay Acls) 
Ordinance (25 of 1948), S. 9. AIR 1952 Sau 93. 


SECTION 86 

?: S. 86—Contract obtained by fraud — Rights of 
uetrauded party — Rescission of contract — Notice to 
agent of defrauding party — Scope of S. 19, Contract 

Goods Act—Applicability of 
jj Trust Act — Insolvency of defrauding party 
pending suit by defrauded party—Suit is not barred— 
ocope of S. 28 (2), Provincial Insolvency Act. See 
Contract Act (1872), S. 19. AIR 1963 All 459 (FB). 

~—“Ss. 86, 66 — Money received under fraudulent 
contract—Amounts identified—Rights of the parties. 

Equity protects a person who has been defrauded 
therefore declares that if the amounts paid by 
nim can be traced in the hands of the person who 
[ 0Ce ' vedit > tbe receiver is chargedwith a trust for 
.Ajl 1 fth® person defrauded. This principle is 

SRSi *2 d i 801 Trusts Act - A1R 1935 A,i 676 

<°78) (Prs 4, 5) (DB). 


SECTION 87 

„ 87 ®od 23 — Debtor appointed under will 

creditor as executor-Liability to pay interest o a de 
sun^equent to death of testator - (Civil P. C. (1901 

t de B lor is appointed as an executor und 
ne will of creditor he holds tho amount of the de 

4 VX tee andis bound under the terms of S. 20 
invast the sum in approved securities, and if he fa 

of <?'V?’ he it li ] ble interest under the ten 
„ tr0 ™ tbe date Of his appointment as an ex 

1954Vp o at . e of the death of the stator. A I 

m 1938 Andh 262 < 2( 

SECTION 88 


SYNOPSIS 

1 Scope lTfUStS A0t (L882) ' S * 88,) 

3. Partner. 

3. Agent. 


4. Director of Company. 

5. Other persons bound in a fiduciary capacity. 
0. Gains any pecuniary advantage. 

7. Hold for the benefit of such person. 


1. Scope. 

—S. 88—Scope. 

Section 88 embraces all dealings entered into by a 
person occupying fiduciary position under circum¬ 
stances in which his o wn interests are or may be ad¬ 
verse to that of the beneficiary and a benefit thereby 
accrues to that person. S. 88. however, is not ex¬ 
haustive of all cases of fiduciary relationships, and a 
trustee, executor, pirtner, agent, director of a com¬ 
pany, legal adviser are all instances of persons occu¬ 
pying a fiduciary character. 1956 Andh L T 720 i 
1956 ao W R 911. 


-S. 88—Scope—Applicability to persons who have 

agreed to enter into partnership. 

Section 88, Indian Trusts Act, is attracted in the 
case of claims by one partner against another and 
such trust may arise either from actual fraud (as 
indicated in Ss. 89 and 90) or from constructive 
fraud (referred to in Ss. 91 to 93) as also from some 
equitable principle independent of the existence of 
any fraud as indicated in S. 94 of that Act. 

Where there was no subsisting partnership but an 
agreement to enter into partnership which, if entered 
into, would have cast certain duties aad resposi- 
bilities upon each of the paities. 

Held, that it was doubtful whether in the peculiar 
circumstances of the case the provisions of S. 88 
would be attracted. 95 Cal L J 280 i AIR 1956 Cal 41 
(44) (Pt B) (Pr 21) (DB). 

—-S. 88 — Trustee and beneficiary — Doctrine of 
unjust enrichment—Origin and scope of—Burden of 
proof of good faith of transaction—Trust—Contract 
Act (1872), Ss. 09 and 70. 

Constructive fraud is a creation of Courts exercis¬ 
ing equity jurisdiction, directed against conduct 
which might be free from moral turpitude or actual 
evil design, but which might cause injury in a confi¬ 
dential relationship, or of the public interest, The 
principle has received recognition in S. 88 of the 
Trusts Act. A transaction of purchase by a person 
occupying a fiduciary position under circumstances 
in which his own interests are or may be adverse to 
those of the person who owns the property and 
whose interests he is bound to protect, is always 
regarded by the Courts with the utmost jealousy. If 
such a transaction is impeached by the beneficiary 
whose interests have been adverselyaffected the pur¬ 
chaser must show that there has been no fraud, or 
concealment or advantage taken by him of informa¬ 
tion acquired by him by virtue of his position. He 
must also show that the beneficiary had independent 
advice, and every kind of -protection in connection 
with the transaction of Ipurchase. 1956 An W R 911. 
Rel. on. 


“ Tbe doctrine of unjust enrichment was originally 
based in English Law upon the principle of as- 
sumpsit or ‘had and received'. It underwent certain 
changes through judicial interpretation, and came to 
be based more and more onthedoctrineofrestitu- 
ti°D. In India the principle was developed under 
Ss. 69 and 70 of the Contract Act, and it is generally 
recognised that these sections (Ss. 69 and 70) are 
wider in scope thanthedoctrine as applies in England 
and 80 far beyond it. ILR (1960) Mad 407 j (i960) 

(P t A) (Pr. 25?20) (DB). 10 Mad 410 (418 ’ 419 > 

7717.?* ® 8 ~7 Applicability-Adult members utilising 

-Th£ dn? e ds °. n venture of partnership firm 

This does not make the Joint family a partner of the 
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firm — The other members of the family would be 
entitled only to recover from the business assets of 
the partnership under S. 88, Trusts Act their shares 
of the joint family funds invested with interest 
thereon or their share of profits earned bv those in¬ 
vestments. See II. L.-Joint family. AIR 1954 Mad 
282. 

-S. 88—Adverse dealings. 

For the application of the latter part of S. 88 of 
the Trusts Act the question whether the trustees were 
guilty of any sharp practice or lack of good faith is 
not material. (’57) 23 Cut L T 801. 

-Ss. 88, 90—Fight of beneficiary to claim equit¬ 
able relief—(Civil P. C. (1908), S. 11). 

Until an advantage was actually gained by the 
constructive trustee against the interests of the bene¬ 
ficiary the right of the beneficiary to ask for equit¬ 
able relief under the principles of either S. 88 or 
S. 90 of the Trusts Act would not arise. 

Held, that when the mortgagor judgment-debtor’s 
objection petition under S. 47 of the Civil Procedure 
Code was rejected by the executing Court the mort¬ 
gagee decree-holder gained some advantage by the 
principles of res judicata inasmuch as the judgment- 
debtors were precluded from re-agitating the matters 
which had been disposed of by tho order of the 
Court. But that advantage arising out of the prin¬ 
ciples of res judicata during the progress of the exe¬ 
cution case would not be the advantage referred to 
either in S. 88 or S. 98 of the Trusts Act. That was 
merely a step in the whole process which culmi¬ 
nated in the purchase of the mortgaged property by 
the mortgagee decree holder, and.it was then that 
the advantage in derogation of the rights of the 
beneficiaiy accrued to the mortgagee decree-holders. 
19 Ind App 107, Dist. (’57) 23 Cut L T 301. 

-Ss. 88 and 82 - Civil P. C (1908), S. 00(1) - 

Suit for declaration of title and recovery of posses¬ 
sion alleging that defendants were ibenamidars in 
Court auction purchase — S. 06 (1) is attracted and 
hence suit not maintainable — S. 82, Trusts Act, 
excludes from its scope S. 00 (1), Civil P. C. — 
Section 88, Trusts Act has no application where 
purchaser is benamidar. See Civil P. C. (1908), 
S. 00(1). AIR 1965 Pat 384 (DB). 

-S. 88—Partnership Act, S. 37—Principle of S. 37 

is that there exists a fiduciary relationship between 
the surviving partner and his former partner or the 
representative of that partner — The principle is 
recognised in S 88, Trusts Act. See Partnership Act 
(1932), S. 37. AIR 1954 Pat 53 (DB). 

2. Partner. 

• -Ss. 88 and 90—Distinction and scope. 

Whereas S. 88 makes a specific reference to part¬ 
ners and agents, etc., S. 90 in terms applies to a 
tenant for life, a co-owner, a mortgagee, or any 
other qualified owner of any property—Section 90 
therefore, In terms cannot apply to the case of a 
partnership Gavararaju Chetty v. :Sitaramamurthy 
Chetty, (1959) 1 M L J (SC) 188 : (1959) S C J 570 » 
(1959) 1 Andh W R (S C) 188 : (1959) Supp (1) SCR 
73 i AIR 1959 S C 190 (197) (Pt A) (Pr 15). 

• -Ss. 88, 90—Scope—Partners—Renewal of lease 

by one partner—Effect. 

Under English law there is no absolute rule of law 
or equity that a renewal of a lease by one partner, 
must necessarily enure for the benefit of all the part¬ 
ners. There is a presumption of fact, as distinguished 
from a presumption of law, that there is an equity 
in iavour of the renewal of Ihe lease enuring for the 
benefit of all the partners. But such a presumption 
being one of fact is rebuttable, and must, therefore, 
depend upon the facts and circumstances of each 


case. The Indian Legislature has substantially adopted 
the Eaglish law quoted above while enacting the 
rules laid down in the Trusts Act, particularly, is. 88 
and 90 of the Trusts Act. 

Held, on facts all facts and circumstances which 
pointed to only one conclusion namely, that the 
renewal of the lease was not intended to be for the 
benefit of all quandam partners. Those facts and cir¬ 
cumstances amply rebutted any presumption of fact 
that the lease should enure to the benefit of all the 
parties. (1949) L Mad L J 400 : A I R 1949 Mad 860, 
Reversed. Gavararaju Chetty v Sitaramamurthy 
Chetty. (1959) 1 Mad LJ (SC) 188 . (1959) SCJ 
570 i (1959) 1 Andh \V R (SC) 188 : (1959) Supp (1) 
S C R 73 : AIR 1959 S C 190 (197) (Pt B) (Pr 17). 

-S. 88—Fiduciary relationship between parties— 

Principle recognised by S, 88 — It does not change 
nature of suit governed by Art. 106, Limitation Act. 

The partners of a firm hold a fiduciary relationship 
towards their deceased partner’s representatives as 
regards his interest in the partnership property. Sec¬ 
tion 88 of the Trusts Act, 1882, only gives a statutory 
recognition to this principle. And if the profits or the 
pecuniary advantage of gain can only be determined 
after taking the account of the dissolved partnership, 
then the suit for rendition of account would be 
governed by Art. 100 of the Limitation Act. By ap¬ 
plying the provisions of S 88 of the Trusts Act, the 
nature of the suit does not change. AIR 1934 P C 138, 
Rel. on. AIR 1964 All 53 (60) (Pt F) (Pr 31). 

-S. 88—Civil P. C. (1908), S. 51, Proviso, k CI. (c)- 

Partner when acts in fiduciary capacity — Decree 
against partner of dissolved firm, who was accounting 
party — Decree held not for amount for which judg¬ 
ment-debtor was bound to account in fiduciary Capa¬ 
city-Partnership Act (1932), Ss. 4, 5, 9, 12(a), 15, 18 
and 48. See Civil P. C. (1908), S. 51, Pioviso, Cl. (c). 
AIR 1961 All 19. 

-S. 88 — Co-owners under Muhammadan law— 

Fiduciary relationship — K a Muhammadan carrying 
on business in partnership with others — K dying — 
Dissolution of partnership in absence of contract to 
contrary—Business cairiedon by K'ssons wilh others 
— No fiduciary capacity between remaining partners 
and the plaintiff not maintainable—Suit by plaintiffs 
claiming through daughter of K for dissolution of 
partnership and accounts. See Partnership Act (1932), 
S. 37. AIR 1958 Andh Pra 48 (DB). 

-Ss. 88, 80 and 94—Indian Penal Code, Ss. 405, 

400 and 403 — Criminal breach of trust by partner— 
S. 405, Indian Penal Code applies—S. 80, Trusts Act 
though not applicable directly indicates that the part¬ 
ner is bouod in a fiduciary capacity to protect the 
interest of another partner. AIR 1951 Cal 09 (FB) and 
AIR 1950 Nag 99, Dissented from. See Penal Code 
(1800), S. 405. 1959 Cri L J 1302: AIR 1959 Bom 480 
(DB). 

-S. 88, Illus. (d) — Applicability — Illustration (d) 

cannot go beyond the scope of the section itself; and 
before a partner can lay claim to any purchase made 
by another partner, the conditions laid down in the 
section will have to be alleged and proved. AIR 1938 
Mad 929 : (1938) 2 Mad L J 790, Rel. on. A I R 1952 
Punj 284, Disting. (1959) 61 Bom L R 103 : I L R 
(1959) Bom 680. 

-S. 88—On dissolution of partnership, ODe of part¬ 
ners letaining assets of firm without settlement of 
account and applying them in continuing the busi¬ 
ness for his own benefit — He may be ordered to ac¬ 
count for these assets—This principle does not apply 
where suit is not founded on fiduciary relationship 
of partners. (Partnership Act (1932), S. 16). AIR 1955 
N U C (Madh Bha) 3082. 
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__$s 88, 90 — Partnership between plaintiff and 

defendant in textiles dissolved — Deed of dissolution 
provided that in respect of licences for textile 
goods plaintiffs should be entitled to \ quota and 
defendant 3 - Plaintiff applying to Export Trade 
Controller for his quota — Defendant objecting 
and defendant allotted full quota - Plaintiff suing 
defendant for declaration and damages — Defendant 
held could not be made liable as trustee for plaintiff 
in respect of plaintiff's quota alter dissolution of 
partnership — Defendant, however, was liable for 
breach of contract — Measure of damages would not 
be profit made by defendant but would be loss sus¬ 
tained by plaintiff. See Contract Act (1872), S. 73. 
AIR 1950 Mad 289 (DB). 

—S. 88—Applicability — Partnership and not any 
partner or partners utilising funds belonging to a 
partner for financing another company—Profits made 
by such company to go to the partnership — Held, 
there was no question of a partner availing himself 
of a character and gaining for himself a pecuniary 
advantage—S. 88 held not applicable. 1962 Mys L J 

(Supp) 395. 

—S. 88—Partner utilising partnership property for 
making profit for himself—Liability to account. 

Section 88,Trusts Act, enjoins upon the partner who 
remains in possession of the paitnership assets uber¬ 
rima fides, as regard the interests of the other partner, 
that the former must account for the profits which 
have been accruing as a result of the working of 
partnership assets attributable to tbe share oi the 
former partner. Strictly speaking a partner is not a 
trustee of the other partner, but there is no denying 
the fact, that the partners stand in a fiduciary rela. 
lion to one another and in such a case equity will 
never permit the surviving partner to trade or to 
utilize the property of the other for his exclusive 
personal profit. If ne makes a profit, it must be paid 
over to the owner of the property, the use of which 
produced the profit. Courts in England have always 
acted upon the above equitable principle. 59 Pun] 
L R 372 : I L R (1957) Punj 1306 i AIR 1958 Punj 5 
(10) (Pt E) (Pr 13). 


“~~S. 88—Applicability of first part of section—"By 
availing himself of his character". 

, p he first part of S. 88 obviously contemplates thal 
the pecuniary advantage to be gained by a partner oi 
other person in a fiduciary capacity must be in deal, 
ing with some third party, and the words "by avail- 
mg himself of his character” clearly imply that al 
time when the transaction takes place which results 
in the pecuniary advantage, the partner must be pur- 
porting to deal with the third party as a partner 
acting on behalf of the partnership, and also that the 
imm party must be under the impression that he is 

suoh.58 Punj L R 11: AIR 1956 Punj 49 
(56) (Pt C) (Pr 33) (DB). 

. 88— Applicability of second part of section. 

iJS? 16 ! ** k clear that a particular benefit can no 
i e , CUre d on behalf of an estate or a partner, 
j 'R’ the fiduciary relationship ends and an indivi- 
1 “r or beneficiary of the estate is free to 

himL ii ®interests and secure the benefit for 

(P?d!V» HuiUDB)* ' A 1 H 1956 FuDi 49 1581 


3. Agent. 

Ss ; 88, 82 “Py n p * c - (1908), S. 08 - ^cope 

Dlainti? l « S l C0rti * 6ed . purchas L er acliDg as a 8 eQ t 
EinSu, TL*!* f° Purchase in dispute - S 

S flfl See Civil P - C. (19( 

2». 86. AIR 1962 Andh Pra 49 (FB). 

. 88 .7 Applicability - Secretary of Compi 
managing the company - Secretary buying estate 


Company after negotiating with shareholders of 
Company—Effect. 

A fiduciary relationship may arise in the context of 
a jural relationship or it may not. Where confi¬ 
dence is reposed by one in another, and that leads to 
a transaction in which there is a conflict of interest 
and duty in the person in whom such confidence is 
reposed, fiduciary relationship immediately springs 
into existence. The fact that an adequate price was 
not paid, would certainly lead to the inference that 
there was an 'unjust enrichment' of the trustee. In¬ 
dependent advice need not necessarily be from a 
lawyer. But where a fiduciary relationship exists 
and a climate exists which was probably taken ad¬ 
vantage of by the fiduciary, and there is an obvious 
element of i'unjust enrichment,* the absence of such 
independent advise does become a material factor in 
judging the case. 

Held, on facts that in respect of the attempted sale 
of the estate the defendant-company was in a posi¬ 
tion of agents for sale of O. V. Estates Ltd. The 
defendant-company dealt with the plaintiffs knowing 
that they were the parties who had the power and 
the right to effect the transaction. The fact that the 
O. V. Estates Ltd., was a different jural entity made 
no difference in the context of this real situation. 
The delendant-corapany were secretaries exercising 
fairly wide powers and functions of boking after 
the estates under the directions and were not merely 
administrative assistants. The defendant-company 
were actively engaged in aiding the plaintiffs to sell 
the estates. They were conscious of the conflict 
between interest and duty, particularly when they 
themselves became possible competitors. It could 
not be doubted, upon those facts, that a fiduciary 
relationship existed between the plaintiffs and the 
defendant company. 73 Mad L W 330 i 1960 Mad 
W N 946 , ILR (I960) Mad 407 c (1960) 2 Mad L J 
401 i AIR 1960 Mad 410 (419 to 421) (Pt B) (Prs 27- 
29, 32, 33) (DB). 


-Ss. 88 and 94— Bihar Land Reforms Act (21 of 

1950), S. 3—Notification under in respect of A’s estate 
in Bihar — Possession not taken over immediately — 
Grant of lease by A to B during interval to collect 
biri leaves from jungles in estate — Premium paid by 
B again to State of Bihar on demand — Suit by B for 
recovery of premium paid twice against A and State 
of Bihar—State of Bihar not estopped from denying 
A’s title — Section 05, Contract Act, attracted to A’s 
liability—Possession of A before it was taken over by 
Government not that of agent or constructive trustee 
not applicable. S. 27 Sale of Goods Act and S. 41, 

J- p : s v ee Contract Act (1872), S. 65. AIR 1962 

Pat 140 (DB). 

(Reversed in AIR 1908 S C 901. 


4. Director of Company. 

“?• 88-Purchase of property in the name of near 
relation—No presumption of advancement in India— 
Evidence nevertheless to prove intention to make 
near relation beneficial owner admissible — Purchase 
or snares in the name of son~Son becoming working 
director of company by virtue of those .‘hares-Re* 
numeration received as director - Son entitled to 
retain such remuneration though not the shares and 
dividend. See Benamt. AIR 1962 Cal 569, 


S. 88—Applicability. 
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2? 6 : (1964) 2 I T J 011 : A I R 1965 Pat 58 (04) 
*PtB)(Prl9)(DB). 

5. Olher persons bound in a fiduciary capacity. 

' Ss.SS and 77 (c)—Failure of object of charitable 
inam Resumption of land and inam by Government 
— After resumption, trust becomes completely extin¬ 
guished and there cannot be trustees — Resumed 
charitable inam when its value is less than Rs. 12/- 
per annum does not attract doctrine of cy pres in its 
.re-assignment and its assessment can be credited to 
general revenue under Standing Order No. 54 (7) of 
Hoard of Revenue Standing Orders, Vol. 2, PP. 41 
and 42 — Government as representing public has right 
to resume land of charitable inam and its assessment 
and rignt :to grant that land on patta —Whether in- 
tention of Government in granting patta after resum¬ 
ing inam was land should be held subject to trust or 
oot is question of fact — Simply because land is 
granted on patta after resumption to ex.trustees of 
charity it cannot be inferred that regrant was made 
to them in capacity of trustees and not as individuals, 
to attract S 88 : ILR 42 Mid 101 (FB), Disting; ILR 
40 Mad 939 and AIR 1923 Lah 93 and A. S. No. 450 
o[1928 Dt. 20-10-1933 (Mad) and (1950) 11 M L J 
177, Rel. on. Government Grants Act (1895), S. 3. 
Uvil P. C. (1908), S. 92. ILR (1963) Andh Pra 517. 

-S. 88—Inam — Dharmadayam—Land dedicated 

to public benefit — Determination of public trust— 
Tests -Grantor continuing to hold land after grant— 
Resultant change — Grantor holds lands as grantee 
and trustee of public charity — Effect of resumption 
and remission of cist —Grant of ryotwari patta—Pre¬ 
sumption — Alienation of trust property—Not bind - 
ing on trust — Civil Procedure Code (V of 1908), 
S. 92—Applicability. 

In a suit filed for a declaration that the property 
therein described constituted a public charitable 
trust and for setting a scheme for the proper adminis¬ 
tration of the trust and for other allied reliefs, the 
trial Court held that the land dedicated as ‘Dharma- 
<dayam’ does not possess all the characteristics of 
trust property on the grounds, among others, (1) that 
it was not defined anywhere as trust property; (2) it 
remaiued in the name of the grantor as the grantee; 
and (3) that the remission of cist alone is not sufficient 
to treat it as trust property. In appeal to the High 
Court i 

Held, the description in the Inam Register and the 
title-deed makes it clear that the land was Dharma¬ 
dayam. namely, public charity inam. The effect of 
the grant is that, the grantor, who was the original 
private owner of the land, with full powers, made a 
grant of tte right and title in the land along with the 
trees, i. e., his tope, to a public charity, and, as a 
result, he began to hold the land as a trustee of the 
charity, which was to be permanent. 

The grandson of the founder selling the trees 
could have been in his capacity as inamdar and a 
trustee of the charity tope. As such, he was bound 
to treat the income as the property of the trust. 
In fact, he was incurring expenses on behalf of 
the trust in taking steps to evict encroachers of the 
tope. 

It is true that remission of the cist by itself would 
not be sufficient to convert the property into trust 
property, if it were not otherwise trust property. 
But, in fact, the remission of cist in this case was 
grauted by the Government because the latter found 
that it was trust property namely, charitable inam. 
The resumption proceedings and the issue of patta 
did not affect the fact that the property belongs to 
the trust and did not have the effect of converting 
4he trust property into private property. The patta 


issued in favour of the persons must be deemed to be 
held by them on behalf of and -for the benefit of the 
t r ust. The alienations of property which were made 
°f 1 u 6 ° as * s the property was private property 
of the alienors cannot bind the trust and does not 
affect the right, title and interest of the trust as 
regards‘the property so alienated. (1959) 1 Andh 
W R 357, Applied. (1963) 2 Andh W R 62. 

~ Ss. 88 and 94— Applicability—Persons bound in 
fiduciary capacity — Licensees appointed under 
Madras Food Procurement Order — (Madras Food 
Procurement Order (1946) - Contract Act (1872), 
Ss. 69 and 70)-(Constitution of India, Art. 265). 

The right to recover money from a person who 
stands in a fiduciary relationship and which money 
has been received for and on behalf of another per¬ 
son, has been regarded as an equitable right. 

Where certain millers were appointed by the Gov¬ 
ernment under the provisions of the Madras Food 
Procurement Order, 1940, as licensees to act as their 
medium to purchase paddy from the producers andsell 
to such person and at such rates as directed by the 
Government and they were bound to pay to the Gov¬ 
ernment the difference between the sale and pur¬ 
chase price but receive remuneration for their 
services. 

Held, that a fiduciary relationship had been esta¬ 
blished between the licensees and the Government. 
The profits and advantages gained by the millers 
because of their appointment as licensees under the 
Food Procurement Order would go for the benefit of 
the Government. A I R 1925 P C 101 and (1940) 1 
M L J 405; AIR 1940 Mad 489, Distinguished; 1951 
A C 507 : AIR 1929 Mad 409 i 50 M L J 525 and 
1918 A C 503, Rel. on. Held, further that the 
millers were bound to pay difference in price to the 
Government on the ground of unjust enrichment. 
(1942) 2 All E R 122; (1700) 2 Burr 1005; (1940) 4 All 
E R 20, Rel. on ; 127 L T 822; :(1955) 1 M L J 340, 
Distinguished. (1959) 1 Andh W R 44 : ILR (1958) 
Andh Pra 671 1 AIR 1959 Andh Pra 352 (350 to 358) 
(Pt C) (Prs 15, 16, 18, 21) (DB). 

[Reversed in A I R 1905 S C 1773.] 


• —S. 88 — Co-sharers in exclusive possession and 
making use of the common proparty for personal 
purposes without the knowledge or consent of other 
co-sharers—Co-sharer in.exclusive possession was in 
fiduciary capacity and held liable on equitable 
grounds to pay compensation for diversion of the 
property—Exclusion—Compensation. See Co-sharers. 
AIR 1954 Assam 33 (FB). 

-S. 88-Equitable set-off-Limitation — Claim for 

equitable set-off by tenant-No fiduciary relationship 
between lessor and lessee. See Civil P. C. (190S), O. 8, 
R. 0. ILR (1956) Bom 805. 


—S. 88-Person having interest in lease along with 
ither persons, obtaining renewal in his name alone 
jease held enured for benefit of all This was so 
ven in case of Ciown lease Crown Grants Act 
1895), S. 3. AIR 1955 N U C (Cal) 2807 (DB). 


_S. 88 — Hire purchase agreement — Rights of 

owner and hirer—Assignment of right to use goods— 
Assignee becomes trustee and is bound to protect 
goods—Assignee allowing owner to wrongfully seize 
goods and purchasing them himself-Assignee is liable 
for loss suffered by hirei. See Contract Hire Pur¬ 
chase agreement. AIR 1965 Mad 257 (DB). 


-S. SS—Mohamedan law-joint family — Acquisi- 
i—Presumptions under Hindu law do not apply - 
chase of property by one member—Other member 
itled to claim benefit of purchase provided he is 
uake out a case of either a partnership or that there 
; rfilationshiD of principal and agant or any hdu- 
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relationship between the parties. See Mahome- 
&w-Jotot Family. AIK 196L Orissa 92 (DB). 

g 88 — Decree against father of the minor in 
favour of guardian betore he was appointed as guar¬ 
dian — Guardian purchasing property in Court sale— 
Leave of Court not obtained—Purchase valid — Pur- 
rhase bv guardian not as trustee. See Guardians and 
Wards Act (1890), S. 29. AIR 1959 Mad 468. 

r—Ss 88 , 5 to 8 and 94—Employer crediting bonus 
and dearness allowance in favour of employee — Em¬ 
ployer taking benefit in income-tax — Employer is 
tru'tee for the amount. See Trusts Act (2 of 1882), 

S. 5. AIR 1953 Mad 16. 

—Ss. 89, 90 — Partition—Joint enjoyment—Subse¬ 
quent acquisitions are common property — The de 
facto manager stood in fiduciary relationship with 
other brothers. See Hindu Law—Partition. AIR 1957 
Orisia 63 (DB). 

—-S. 88 —Suit by company and one another allowed 
to be dismissed — Costs imposed on both plaintiffs— 
Ca.plaintiff making full payment of costs and claim¬ 
ing from official liquidator—He could not be allowed 
preferential treatment. See Companies Act (1956), 

S. 530. AIR 1962 Puni 530. 

—S. 88 —Bank collecting money from customer of 
plaintiff and remitting amount to plaintiff by draft— 
Draft dishonoured for want of sufficient credit of 
the bank —Bank going into liquidation—Plaintiff is 
entitled to rank as preferential creditor—Fiduciary 
relationship between Bank and plaintiff held did not 
end upon sending draft. See Banker and Customers. 
AIR 1962 Puni 121 IDB). 

6 . Gains any pecuniary advantage. 

—S. 88 —Religious endowment — Trustee—Powers 
of—He cannot deal with trust property for his per- 
sonal advantage—One co-trustee cannot sue other for 
accounts except where latter misappropriates trust 
funds. See Hindu law—Religious Endowment. AIR 
1964 Ker 204. 

7. Hold for the benefit of such person. 

"- 7 S. 88 — Scope—Section :not exhaustive—Principle 
embodied, is wide enough to cover cases of trans- 
ferees taking property with notice of transferor’s de¬ 
fective title. 

.The principle underlying S. 88 is quite clear, in 
that a person who is in a fiduciary position and is 
bound to protect the interests of another person and 
^bo takes advantage of the same and make* profit or 
derives benefit or acts in any manner adverse to the 
interests of that person he would be liable to that 
person. The principle embodied in the section is 
wide, it embraces all cases of dealings entered into 
py the person under circumstances in which his own 
interests may be adverse to that of the beneficialy. 
inis section also is held not to be exhaustive and is 
u j OU § h to cover Ihe case of those transferees 
who had taken the propeity with notice of the trans¬ 
feror s defective title. 

The plaintiffs being minors and inexperienced to 

°? jr m 0 Q 8 gement of the lands and bus service, 
uie nrst defendant undertook the management on a 
“xea salary and executed a letter agreeing to render 
K 6r a ? C , 0Unts , t0 the P lain U ffs - The first defendant 
and f ^ a u 0 f claim t0 the P r °P 0 rtIes of the minors 

declaifu b 6 f ? r ?u a , suit , , was ale ? r b y plaintiffs for 
eclaration of their title to and for possession of the 

0S A lb i e ? rs j defendant transferred the buses to 
ne second defendant who shortly thereafter, In his 

inff nf fK S I e r Bd t0 the L lhird defendant. Thefind- 
S,t± he f£ Urt was tbal the defendants acted in 

of thsir prop*,, 0116 “ P ' iV6 ‘ hB P ‘ ainUlfs 


Held, that the plaintiffs would be entitled to follow 
the first defendant’s property into whosoever hands 
it went provided those persons had knowledge ana 
notice that the property was that of the plaintiffs and 
all those persons would be accountable to the plain¬ 
tiffs. The defendants were not only accountable for 
the profits made out of the specified buses but also 
as to what had been done with those profits; and if 
any property had been purchased out of it, the plain¬ 
tiffs would also be entitled to the property and the 
income made from out of it. (1939) 2 Mad L J 208 ; 
AIR 1939 Mad 313, Rel on. (1964) 2 An W R 30 s 
AIR 1964 Anoh Pra 522 (525) (Pr 5) (DB). 

—S. 88—Trustee not to take personal advantage. 

He, who has the management of property either as 
an express trustee or in some fiduciary character, is 
not permitted to gain any persoaal profit by avaffing 
of his position. The rule goes so far that if the trustee 
sells the land to a bona fide purchaser without notice 
and afterwards becomes the owner of the land, though 
tor good and valid consideration, the trust revives 
again and he is bound to restore the land to the trust. 
(1959) 1 Andh WR 357 « AIR 1960 Andh Pra 35 
(39) (Pt C) (Pr 11) (DB). 

—S. 88—Claim by principal against agent for ad¬ 
vantage gained by latter — Limitation — (Limitation 
Act (1908), Arts. 90, 120). 

A was one of the directors and also the sole manag¬ 
ing agent of certain company and was thus bound in 
a fiduciary character to protect the interests of the 
company. But availing himself of this character and 
utilising the premises and staff of the company as 
well as his credit with the company by reason of the 
position which he occupied, A gained for himself a 
pecuniary advantage in the sum of Rs. 8,510. The 
company sued to recover the amount claiming that A 
must hold that the advantage so gained for tne bene¬ 
fit of the company. 

Held, that in view of the nature of the claim, 
Att. 90, Limitation Act did not apply. This was a 
case where the basis of the claim was not neglect or 
misconduct but the advantage taken by a person in a 
fiduciary capacity of his position to make a gain 
under S. 83, Trusts Act. A was bound to give it up to 
the person to whom he owed the fiduciary duty. To 
such a suit there was no other article applicable and 
therefore Art. 120 applied. (1953) 1 MLJ 577 1 
1953 Mad W N 234 1 66 Mad L W 283 : (1953) 23 
Com Cas 107 : ILR(1953) Mad 1087 1 AIR 1953 Mad 
694 (695) (Pt C) (Pr 7) (DB). 

SECTION 89 

-S. 89—Gift tainted by undue influence — Trans¬ 
feree from donee is also affected if he has notice. 
(1960)2 Mad L J 355: AIR 1961 Mad 190 (Pt B)(Pr25) 
(DB). 

SECTION 90 
SYNOPSIS 

(Trusts Act (1882), S. 90.) 

1. Scope. 

2. Co.owner. 

S. Mortgagee. 

4. “Gains an advantage in derogation.” 

5. “By availing himself of his position as such.** 

6. Co-sharers. 

7. Purchase by mortgagee. 

8. Lease — Renewal. 

9. Other illustrative cases. 

1. Scope, 

S^ 90 'r Pfac ;l ce - ple *dfng - Vires of Act chal¬ 
lenged — Court is not restricted to pleadings of State 
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-Court will consider whether validity can be sus¬ 
tained under any provisions of Constitution. M/s. 
Barrakur Coal Co. Ltd. v. Union of India, (1961) 2 
S C A 52-3: AIR 1961 SC 954 (956) (Ft F) (Pr 2). 


0 —S. 90—Distinction. 

Whereas S. 88 makes a specific reference to partners 
and agents etc. S. 90 in terms applies to a tenant for 
life, a co-owner, a mortgagee, or any qualified owner 
of 3 Dy property. S. 90, therelore, in terms cannot 
apply to the case of a partnership. See Trusts Act 
(1882), S. 88 . AIR 1959 SC 190. 


• — S. 90-Oudh Estates Act Ss. 3, 22-Primogeni¬ 
ture sanad — Accretion — Succession — Villages sub¬ 
stituted by Government and fresh sanad granted 
before Act 1 of 1869 — Other villages also exchanged 
by Government after Act — Taluqa held by Rani, 
widow of deceased taluqdar, at exchange time — 
Exchange deed describing new properties given as 
granted to ‘Rani and to her heirs and assigns for ever’ 
—On the principle embodiel in S. 90, Trusts Act the 
exchanged villages must be held to be part of the 
estate and also estate within S. 3 of Oudh Estates Act. 
See Oudh Estates Act (l of 1869), S. 3. AIR 1952 All 
6 (FB). 


-S. 90 — Applicability — Conditions — Principle 

underlying. 

The principle underlying S. 90, Trusts Act, is that 
no person who is in a fiduciary capacity or position 
can make a profit to the detriment of those interested. 
He must not utilise his position to obtain an ad¬ 
vantage. In order to invoke this section it is essential 
that it should be proved that the person is placed in 
fiduciary capacity and secondly, that he gained an 
advantage by virtue of such position. (1957) l Andh 
W R 169. AIR 1957 Andh Pra 337 (339) (Pt B) (Pr 7) 
(DB). 

-S. 90—Applicability. 

Before the benefit of S. 90 is invoked it must be 
shown (i) that the party against whom relief is sought, 
availed himself of his position; (ii) that he gained an 
advantage by so doing; (iii) that the advantage was 
gained in derogation of the right of the person 
interested in the property. In other words, a person 
who is a limited owner by reason of his-position must 
not utilise that position to obtain an advantage to the 
detriment of his co-owners. It is not Decessary that 
the other persons should make out that the advantage 
was obtained fraudulently or by misrepresentation or 
by suppression of the true facts. All that the section 
says is that if there is a person in a fiduciary relation 
to another he cannot take advantage of his position 
so as to gain something exclusively lor himself which 
otherwise he would not have obtained but for the 
position which he held. AIR 1957 Mad 472 (483) 
(Pt F) (Pr 34) (DB). 

—-S. 90—Principle of section. 

Section 90 is based on the principle of constructive 
trust and is an extension of the principle that a trustee 
shall not be allowed to make profit out of the trust. 
AIR 1957 Mad 472 (482) (Pt H) (Pr 30) (DB). 

-Ss. 90, 88 -Contract Act (1872), S. 73 - Partner¬ 
ship between plaintiff and defendant in textiles dis¬ 
solved _ Deed of dissolution provided that in respect 
of licences for textile goods plaintiffs should be 
entitled to J quota and defendanf 2 — Plaintiff apply¬ 
ing to export Trade Controller for his quota—Defen¬ 
dant objecting and defendant allotted full quota - 
Plaintiff suiDg defendant for declaration and damages 
— Defendant held could not be made liable as trustee 
for plaintiff in respect of plaintiff’s quota after dis¬ 
solution of partnership — Defendant, however, was 
liable for breach of contract — Measure of damages 
would not be profit made by defendant but would be 


loss sustained by plaintiff. See Contract Act (1872), 
S. .3. AIR 1950 Mad 239 (DB). V 

-S. 90—Purchase by mortgagee. 

A mortgaged his property to B— A and B were joint 
debtors ot C as principal debtor and surety respec. 
lively — C obtained money decree and in execution 
thereof put A’s interest in property to sale — C pur¬ 
chased it himself but B obtains rights of C by assign, 
ment and took delivery of possession — Suit for 
redemption by legal representatives of A—Contention 
that B was only a trustee for A as he was the mort¬ 
gagee and as such could not keep the benefit for 
himself—Held that assignment by B was not obtained 
by fiduciary relationship with mortgagor and case did 
not come under S. 90. 1953 Ker L T 85 : FLR (1953) 
Trav Co 388 : AIR 1953 Trav-Co 375 (376) (Pt A) 
(Pr 2). 

• —5. 90—Applicability to Travancore—Mortgage 
-Sub-mortgage — Advantage obtained as sub-mort¬ 
gagee — If available to mortgagee and mortgagor. 

The principles embodied in S. 90 are of general 
application and have been applied in Travancore. 

Where A obtains the advantege of a puduval 
registry in his favour by availing himself of his posi¬ 
tion as possessory sub-merrtgagee under B, A would 
hold such advantage as trustee for his mortgagors (B). 
That advantage will constitute an accretion to the 
mortgage property which would enure to the benefit 
of the mortgagor. 1951 Ker L T 7 . ILR (1951) Tarv- 
Co 209 . AIR 1951 Trav-Co 109 (117) (Pt E) (Pr 19) 
(FB). 

2. Co-owner. 

- S. 90 — Co-tenants — On death of sole tenant 

name of defendant recorded as sole tenant in 130SF— 
Defendant belonging to family—Brothers cf deceased 
liviDg at time of death and succeeding to tenancy as 
co tenants — No evidence of adoption of defendant 
by deceased tenant — Possession of defendant held 
possession on behalf of all unrecorded co-tenants as 
well. (’52) 1952 R D (BR) 174. 

-S. 90—Co-owner in possession of entire property 

— Liability of, to other co-owners — Nature of — 
(Co-owners). 

The relationship of one co-owner towards another 
is not strictly of a fiduciary character in the sense 
that there is an obligation on the part of the co¬ 
owner to protect the interest of the other co-owner. 
The liability ordinarily of one co-owner in possession 
of the share of all is only to make over the share of 
the profits of the others to them. He is accountable 
only for the rents and profits actually received and 
not what he ought to have received. If he fails to 
pay the share it can only amount to a breach of the 
agreement to pay the shire whenever it fell due. The 
possession of a co-owner of the share of the other 
co-owner cannot be regarded to be in derogation of 
the rights of the other co-owners within the meaning 
of S 90 of the Trusts Act. 1897 A C 180; AIR 1923 
Mad 147 : 43 Mad L J 400, Rel. on. It is only in a 
-case where it is established on the facts that the 
co-owner by his dealings derived a benefit or advan¬ 
tage to himself, that S. 90 of the Trusts Act would 
apply and he would be regarded as being in a 
fiduciary position. AIR 1934 Mad 680 : 07 M L J 
503; AIR 1931 Mad 553: 01 Mad L J 139, Rel. on. The 
test, therefore, would be as so whether the co-owner 
utilised the common funds or common property and 
derived a benefit therefrom. (1957) 1 And VV R 169 : 
A I R 1957 Andh Pra 337 (339) (Pt C) (Prs 7, 8 ) 
(DB). 

_Ss. 90, 94 and 95 — Tenants-in-common — Parti¬ 
tion of joint family property — One member left in 
enjoyment of entire property without any agreement 
in that behalf—Separate account of income received 
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oat of share of other members not maintained — 
Subsequent acquisitions by member in possession 
cannot be regarded as acquired for family—Member 
n ot a trustee for other co-sharer members and S 90, 
trusts Act does not apply. See Hindu Law-Tenants 
in common. AIR 1960 Bom 159 (DB). 

_S. 90 — Applicability—Inquiry before Tehsildar 

regarding grant on darkhast of kumki land — State* 
meet made by co-owner, on his own behalf and not 
on behalf of all, that he made all improvements and 
was, therefore, entitled to darkhast grant — Other 
co-owner not raising any objection to statements — 
S. 90 does not apply. AIR 1965 Ker 221 (221) (Pt B) 
(Pr 6) 

—S. 90 — Scope — Mortgage of property to 
joint familly — Partition — Sale of property by one 
brother — Sale if affected by section — Property if 
available for partition — (Hindu Law — Partition). 

A property was mortgaged to the family of the 
plaintiff. The mortgagor wanted to sell a portion of 
the property in order to save the remaining portion 
to himself. But the family filed a suit on the mortgage 
and obtained a decree One A also obtained a simple 
money d a cree against the mortgagor and attached the 
equity of redemption. By this time the properties in 
the village in which the mortgaged property was 
situate had fallen to the share ot the defendant as a 
result oi a partition between the plaintiff and his 
brothers, the defendant being one of them. The 
defendant arranged to get the money decree assigned 
in the name of one V who purchased the equity of 
redemption in Court sale. Secondly the defendant 
entered into negotiations with the mortgagor who 
conveyed the property to the defendant. The defen¬ 
dant got the auction sale set a tide by paying off V 
and also discharged the mortgage decree. There was 
no evidence to show that the defendant had utilised 
Joint family funds for purchasing the property. 

Held, that the purchase was made when the defen¬ 
dant was a tenant.in-common and he did not stand 
in a fiduciary capacity vis.a-vis his brothers. There 
was no feeling of trust or confidence between the 
brothers and therefore none of the ingredients under 
S. 90 was made out. The property was therefore the 
separate property of the defendant and could 
not be made available for partition amongst his 

JjSfew. AIR 1957 Mad 472 (487) (Pt J) (Pr 45) 
IUB). 

Ss. 90, 88 — Partition — Joint enjoyment — Sub¬ 
sequent acquisitions are common property —The 
<ie taeto manager stood in fiduciary relationship 

AIR 1 onn Hindu Law ~ Partition. 

AIR 1957 Orissa 63 (DB). 

P’ an< J C were f° iDt creditors of D-D 
executing bond in the name of M alone — Death of 

D “8 SOn j ¥ usec J t0 teceive payments from 
by Haffi r aDd . C tl J eir shar0 7 D ’ s estate taken over 
recoveHno »k° Urt ~ A pul £ l1 ?* forward his claim and 
KM “SB? °. f debt ~ B a * d C suing A 

WMcreatfldk »° b ik gatl0n in t P e nature of trust 
himself fl n d R b R Wee ? n e pa,ties when A representing 
Court in fJ.U B C , got P? ney from &e Halsiat 
Act Sat,S /i a< ? °c ofthe bond - Umli 

Art to a PPHed. See Limitation Act ' 

459(DB). 2 Hai L W 501 : I LR (1952) 

~ G ” nt 0f fa - 
kandul?rkht°ll P 5 tta t0 co-owner eveninresp 

owne?s ftf hl *K^ ds -T? uld :not , d0 P rive th0 oth 

tholr right over the properties an 

gets the 6 ? olh , er , co-owner of his in 

COmi? JSi * < r onveyed by the transfer. Th 

®es within the operation of S. 90 of the 3 


Act. AIR 1952 Tra-Co 571 (572) (Pt A) (Prs 3, 4) 
(DB). 

-S. 99 — Co-owner in possession acquiring pro¬ 
perties with joint funds — Nature of acquisition. 

If a'co-owner in possession of co-owDership property 
acquires other property even with the use of co- 
ownership funds in his possession the acquisition 
will not perforce become co-ownership property. The 
acquirer’s obligation will not be to account for the 
co-ownership funds utilised by him. In this respect a 
co-owner’s position is different from that of a 
manger of a Hindu family, whether father or not. 
1955 Ker L T 440 : AIR 1955 T C 279 (279) (Pt B) 
(Pr 2) (DB). 

3. Mortgagee. 

-S. 90 — Trustees for the debenture holders — 

Right to carry on business to pay off debenture debt 

— No liability to pay for occupation of mortgaged 
property — Liability to submit accounts as mortga¬ 
gees in possession—Liquidation of Company—Settle¬ 
ment accounts — Reopening of not permissible. See 
Company Law. AIR 1902 Andh Pra 274 (DB). 

-S. 90 - T P. Act (1882), S. Ill (d) — Merger-To 

constitute merger there must be union of entire in¬ 
terest of lessor and lessee — Putni sale—Darputnidar 
depositing amount under S. 13 (4). Bengal Putni 
Rjgulation — He subsequently acquiring iuterest of 
another darputnidar in execution of his rent decree 

— Position of depositing darputnidar being that of 
mortgagee there is no merger of darputni purchased 
by him — Bengal Tenancy Act (VIII of 1885), 
S. 108.A -T. P. Act (18S2), S. 03. See T. P. Act (1832), 
S. 111(d). AIR 1950 Cal 1 (DB). 

-S. 90 — Applicability — Kandukrishi lease in 

favour of plaintiff — Mortgage of plaintiff's rights to 
defendant — Government granting patta to defen¬ 
dant during subsequent settlement — Relationship of 
mortgagor and mortgagee between the parties is 
extinguished. 20 Trav L R 184 and 29 Trav L R 100, 
Re), on; AIR 1954 S C 330, Disting—Suit for redemp¬ 
tion — Plaintiff had no further right to redeem. 1960 
Ker L T 800 » AIR 1961 Ker 124 (125) (Pr 7). 

-S. 90 — Mortgagee, 

Where there is an obligation cast on the mortgagee 
and there is a breach of that obligation, the con¬ 
sequences mentioned in S. 90, follow and it is wholly 
irrelevant to consider whether the transaction is 
under the circumstances profitable or not. (1953)2 
M L J 17 i 60 Mad L W 565 : 1953 Mad W N 372 : 
I L R (1955) Mad 425 : AIR 1954 Mad 144 (146) 
(Pt B) (Pr S) (DB). 11 


—S. 90 — T. P. Act (1882), S. 63 — Acquisitions by 
mortgagee — Mortgagor cannot claim acquisitions 
irora mortgagee in circumstances which do not bring 

““teas* "rftoto S. 90, Trusts Act (1882). See T. P. 
Act (1882), S. 63. (1965) 2 Law Rep 639. 

* 90 — Orissa Tenancy Act, S. 225—Mortgagee 

in possession under S. 225—Such a mortgagee holds 
the position of a quasi-trustee as against the tenant 
under S. 90 read with S. 95 of the Trusts Act. See 

C SS2 Cy *To a ^ir^ 0rissaTenancy A <* (2 1913X 

S. 225. AIR 1951 Orissa 300 (DB). 




S. 90 Beneficiary has no right to claim equita- 
Die relief until an advantage was actually gained by 
the constructive trustee against the interests of the 

CutL C T301 See TrUStS ACt ll882)> S * 88 * l ' 57)23 

7 A PPKcabilit y ; r Mortgagee gaining advan¬ 
tage— Mortgagee of lease-hold property responsible for 
payment of portion of rent — No attempt to pay such 
portion to mortgagor or landlord — Sale of property 
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on account of default of mortgagor and mortgagee 
and purchase by landlord and subsequent settlement 
of mortgaged portion with mortgagee — Mortgagee 
must be held to have gained advantage within S. 90 
—Mortgagor has right to redeem such portion. AIR 
1952 Pat 286; AIR 1951 Pat 560 and 21 Pat L T 699 
and AIR 1954 S C 330. Rel. on; AIR 1958 Pat 353 
and AIR 19:0 Pat 434, Dis. AIR 1900 Pat 423 (423, 
424) (Prs 2, 3, 4). 

5. ‘ By availing himself of his position as such.” 

@ —S. 90 and Illustration (c) to it — Applicability 
—Mortgagee of portion ot holding paying almost the 
eniire amount of rent but detaulting in not paying a 
trilling poition and mortgagor defaulting in payment 
of his cut ire portion of rent—Purchase by mortgagee 
in rent sale—If enures to benefit of mortgagor. 

The mortgaged property was part of a larger hold- 
ir.g and the mortgagee agreed to pay a portion of the 
rent of the entire holding and the mortgagor agreed 
to pay the balance rent payable in respect of it. The 
mortgagor defaulted inpayment of the rent payable 
by them. The mortgagee paid almost the entire 
amount of the rent payable by him but defaulted in 
payment of a trifling sum. In the rent sale the mort¬ 
gagee purchased the property. The mortgagor claimed 
that the purchase enured to their benefit. 

Held, the portion of the rent which the mortgagee 
failed to pay was so small that it is impossible to say 
that the property was brought to sale for it or that 
his default was made mala fide or with the ulterior 
object of the property beiDg put up for sale and his 
becoming the purchaser ot it. The mortgagee did 
not gain any advantage by availing himself of his 
position as such or ot a situation brought about by 
his own default. The real effective cause of the sale 
was the default of the mortgagor alone. In the cir¬ 
cumstances, S. 90 of the Indian Trusts Act and Illus¬ 
tration (c) to it are not attracted and the purchase by 
the mortgagee does not enure for the benefit of the 
mortgagor. The rent sale and certificate sale extin¬ 
guished the right of redemption. Sachidanand Prasad 
v. Babu Sheo Prasad Singh. (1965) 2 S C VV R 825 i 
1965 B L J R 841 i (1965) 2 S C J 458 i AIR 1966 
S C 126 (127) (Pr 8). 

$-S. 90—Applicability — Default to pay rent on 

part of both mortgagor and mortgagee— Rent decree 
and sale in execution—Mortgagee purchasing thelaod 
—-S. 90 applies—Mortgagor is entitled to redeem. 

Where both the mortgagor and mortgagees are 
liable to pay rent and rent decree and sale in execu¬ 
tion of it are brought about because of the default 
of both of them and the mortgagee purchases the 
mortgaged land in execution sale, the fact that the 
mortgagor had made a default, does not alter the posi¬ 
tion that the mortgagee had also defaulted in paying 
the rent he was liable to pay. By his default he 
has contributed to the position that a suit had to be 
brought ior arrears of rent and ultimately to the 
position that the property was put to sale in execu¬ 
tion of the decree obtained in the suit. This contri¬ 
bution to the bringing about of the sale was a direct 
result of his position as a mortgagee. ther f* 

fore, he purchased the property himself at the sale 
in execution of the rent decree he clearly gained an 
advantage by availing himself of his position as a 
mortgagee. Section 90 is applicable to such a case 
and the mortgagor is entitled to redeem the mort¬ 
gaged property. This is the position in law even if 
the mortgagee's liability was to pay less than the 
major portion of the rent of the holding.A. F. A- D. 
No. 1335 of 1952, dated 4th March, 1958 (Pat). Re¬ 
vered. Smt. Basmati Devi v. Cham ru Sao. (1964) 1 
S C W R 683 i 1964 B L J R 7511 (1964) 7 S C R 
G33 : (1965) 1 SC J 556 * (1905) 1 Andh'W R (S C) 
109 : 11965) 1 Mad L ] (S C) 109 i 1965 S C D 879 i 


(1965) 2 Andh L T 403 : ILR 43 Pat 570 i AIR 1904 
S C 1707 (1708, 1709) (Prs 12, 13, 16). 


—-S. 90—Applicability—Essential conditions. 

The following three conditions shall be satisfied 
before S. 90 of the Trusts Act can be applied to a 
case: (1) the mortgagee shall avail himself of his 
position as mortgagee; (2) he shall gain an advantage; 
and (3) the gaining should be in derogation of the 
right of the other persons interested in the property. 
The section, read with illustration (c), clearly lays down 
that where an obligation is cast on the mortgagee 
and in breach of the said obligation he purchases 
the property for himself, he stands in a fiduciary rela¬ 
tionship in respect of the property so purchased for 
the benefit of the owner of the property. The principle 
is comprised in the latin maxim commodum ex in¬ 
juria sua nemo habere debet that is, convenience 
cannot accrue to a party from his own wrong. To 
put it in other words, no ODe can be allowed to 
benefit from his own wrongful act. Mrutunjay Pani 
v. Narbada Bala Sasmal. 1961 Ker L T (SC) 54 : 
1961 SCD 559 : (1962) 1 S C R 290 t (1962) l Mad 
L J (S C) 75 : (1962) 1 Andh W R (SC) 75 . (1962) 1 
S C I 149 : (1962) 1 S C A 573 r 27 Cut L T 286 » 
(1961)1 Ker LR512.AIR 1961 S C 1353 (1354, 
1355) (Pt A) (Pr 5). 

•-S. 90, (c) — Purchase of equity of redemption 

by mortgagee — Effect — Purchase by ;reason of de¬ 
fault by mortgagee—Right of redemption not affected 
—Provisions of S. 90 are attracted to the case. See 
Transfer of Property Act (1882), S. 60. AIR 1961 
S C 1353. 

—S. 90—Usufructuary mortgage — Holding by oc¬ 
cupancy tenant in 1913-Possession of holding not 
given to mortgagee—Zamindar ejecting tenant for 
arrears of rent — Zamindar resettling tenancy with, 
mortgagee-S. 90 of Trust Act held not applicable 
—Mortgagee not an Asami Tenant not entitled for 
possession — See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), S. 202 
(c). 1961 All L J 856. 

-Ss. 90 and 65 — Mortgaged property sold for 

arrears of revenue owing to default of mortgagee 
and purchased by etraDger—Latter selling it to naort- 
gagee—Mortgage is revived and can bo redeemed by 
mortgagor—(Transfer of Pr °P er N f y 7 . 0 

(c) and 1 00). AIR 1930 Pat 434, Not foil - See Trusts 
Act (1882), S. 05. AIR 1957 Andh-Pra 430. 

_S. 90—Purchase by mortgagee—(Transfer of Pro¬ 
perty Act (1882), S. 76). 

So loDg as the mortgagees were defaulters it was 
not open for them to contend that the revenue sale 
was not brought about by their default. The mort- 
cage interest would continue to exist notwithstanding 
the sale brought about by the default of the mort- 
engor and the mortgagee. The mortgagees by avail¬ 
ing themselves of their position as such gained an 
advantage in derogation of the lights of tthe> mort¬ 
gagors and they should be deemed to hold the ad¬ 
vantage so gained, for the benefit of the mortgagors. 
AIR llofpat 288,’ Rel. pa; A I R 1925 Mad 288 : 47 

l T1057 InX Mi 

(DB). 

_S. 90 - Applicability - Mortgagee deliberately 

committing default in payment ot Government re- 
venue-Property sold in revenue sale and P ur ^ ,flS f e " 
by mortgagee—Mortgagee holds the same for benefit, 
of mortgagor - (T. P. Act (1882), S. 76, - (Kerala 
Revenue Recovery Act, S. 59). 

When a person enters into possession of P™P e '* y 
as mortgagee and deliberately fails to pay the Gov¬ 
ernment revenue and the.properh ,is sold under 
Revenue Recovery Act and is purchased nominally 
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by a third person but for the benefit of the mort¬ 
gagee, the purchase falls within the purview of S. 90, 
Trusts Act. The mortgagee is bound to hold the 
property with all its liabilities in relation to the 
mortgagors and the mortgagors would be entitled to 
redeem the mortgage. 

To such a case, a. 59 of the Kerala Revenue Re¬ 
covery Act has no application. There is no question 
of setting aside the revenue sale. 1958 Ker L J 565 i 
1958 Ker LT 712 i AIR 1959 Ker 94 (96, 97) (Prs 21, 
29, 30) (DB). 

■S. 90—Applicability—Mortgagee gaining advan- 

w . r r / e m v a • « / t a . 


tags - Duty of — (Transfer of Property Act (1882) 
Ss. 76. 60). 

When a mortgagee defaults to make a payment 
which he was bound to make and the mortgaged 
property is consequently sold in execution of a decree 
or under the Revenue Recovery Act and the mort¬ 
gagee either purchases it at the execution sale or the 
Revenue sale in the name of a benamidar for him or 
purchases it from a bona fide purchaser in execution, 
S. 90 of the Trusts Act would be attracted and the 
mortgagee has to hold the property for the benefit 
of the mortgagors and has to submit to redemption 
by them. Section 90 does not strike down every 
advantage gained by a mortgagee. For attracting it 
advantage should have been gained by him availing 
himself of his position as a mortgagee or because he 
was the mortgagee and it must have been gained in 
derogation ot the right of the mortgagor. 1958 Ker 
L J 87 1 1958 Ker L T 869 : AIR 1958 Ker 230 (234, 
23a) (Pt B) (Prs 10, 12) (DB). 

—S. 90 - Transfer of Property Act (1882), S. 70- 
Ubligarion of mortgagees to pay tax on property— 
Pauure to fulfil—Effect of — Sale of property for tax 
arrears—Purchase by mortgagees themselves — They 
cannot claim that original owner had lost his right 
to redeem—They cannot take advantage of their own 

See Transfer of Property Act (1882), S. 70. 
1956 Ker L T 322. 

j 7 Mortgagor and mortgagee — Mortgagee 
denying title of mortgagor — Held, on facts - No 
estoppel—Suit by mortgagor - The contention raised 

90 ' Trusts A ct couId not 8,80 he, P < b ® plain. 
U as there was nothing to show that the defendant 
utilised his position as mortgagee for obtaining the 

r955 NUC(M.d)31 6 « Ce ** (1872) ' S ’ ^ A 1 R 

"““■S. 90, Illus. (c)— “With a view to”. 

r J!!lMn Ik 0 br0ach ? f obli S ation must necessarily 

L till !kL P ,!? P u rtie \ beiD * bro , u 8 ht to sale, it must 
that the breach was made with a view to the 

? ut , up for sale> for a P 0 «on must 
V^ ,ntend T‘i 10 natural and probable conse- 
bls act> Likewis e, when that person pur- 
chases the properties himself at the sale, it is a I eg ill 

tCthanhf 6 t0 d :? W 11131 U „ was with tba “ iutenl 

sSIwL’S ” “ 1 «~,t 

1954 Mad 144 (140) (Pt AjVr^HDB)^ 4251 A 1R 
tion S ' 90 ~~ Mortgagee committing breach of obliga- 

co 2 in!ii flr . e k is a debbeia le breach of an obligation 

“ the l 1 ? lh0 , m0rtgage - d<ed * the sale 

thedeffi ! g ! d ? roperties and the Purchase is by 

under S 9 o g wm ^ CtUaiy ma f tga 8 ee - tb e equity 
hands Th. 11 j asten upon the property in his 

merebreachn^o 0d n ° tbe more* than a 

sary*thaUhetfl shUn d* f d i urther r il is not neces. 


747, Rel. on ; AIR 1943 Mad 202 ; AIR 1930 Pat 
434. Distinguished. (1953) 2 Mad L J 17 i 66 Mad 
L W 565 i 1953 Mad W N 372 :1 L R (1955) Mad 
425 : A I R 1954 Mad 144 (147, 149) (Pt D) (Prs 10, 
16) (DB). 

■S. 90, Illustration (c) — Mortgagee in possession. 


- - — «-- » - / --O CJ — — — j— &-.> 

required to pay rent of mortgaged property—Default 
—Sale of property for arrears of rent — Purchase by 
mortgagee—Right to redeem, if extinguished — Suit 
for redemption, if maintainable-Limitation—(Limi¬ 
tation Act (1908), Arts. 120 and 148) — (Transfer of 
Property Act (1882), Ss. 60 and 72 (b) ). 

A mortgage bond, inter alia, provided that “if for 
any reason the mortgagor does not pay the arrears of 
rent for which the landlord brings a suit and attached 
the property and puts it to sale, the mortgagee shall 
pay up the arrears to the landlord amicably and 
obtain receipt in acknowledgment of payment, or the 
mortgagee shali on behalf of the mortgagor deposit 
the arrears of rent in Court and release the property 
from attachment and sale”. 3 

The mortgagee who was put in possession of mort¬ 
gaged property however made a default in the pay¬ 
ment of arrears of rent on account ot which the pro 
party was put to sale and was ultimately purchased 
by him. The sale was confirmed and possession was 
taken by the mortgagee through Court. More than 
six years alter the confirmation of sale the mortgagor 
brought a suit for redemption of the mortgage. 

Held, (1) that the recitals in tbe mortgage bon£ 
were not simply an embodiment of the rights con 
ferred upon the mortgagee by the provisions of S. 72 
(b), T. P Act, but amounted to an obligation on the 

fpnf / 9 i h flT rtga 8 !k t0 make Payment of arrears of 

nf th J™™?‘ DCe tbe . 1m 3 rt *«ge8 was in possession 
of the property since the date of the mortgage which 

was not discharged and that mortgagee-purchaser 

was guilty of a serious breach of duty imposed upon 

hl .“ u y *k tbe erms oi tbe mortgage on account of 
which the property was put to sale, the case was well 

of’ T 90 3y ite? CiP ft U -r Uderlying the Provisions 
ot S. 90, Illustration (c), Trusts Act; (3) that the 


jT“ S ; 90 - Mortgagee taking advantage of his posi¬ 
tion, fraudulently putchasmg equity of redemption 

lo redeem a 8 reemeQt ' E «ect-Mortgagor entitled 

Where the mortgagee who holds an instalment 
decree against the mortgagor agrees not to execute 
the decree lor the balance, but in breach of the 
agreement and trust which the mortgagor reposed in 
him, the mortgagee executes the decree with a tiew 
to extinguish the right of redemption of the mort 
gag0 K rand actually by suppressing the process puts 
pptbl h - 9 l of redemption to sale and purchases the 
same himself at court sale, the provisions of Q on 

hnM l fh Aot, ,i Clearly apply> and tbe mortgagee must 
hold the advantage gained by him for the benefit nf 

the mortgagor, 1 , 0 ,, he cannot resist the claim of th* 

®° f r * g K g0r ff° red j em the P ro Beity. Though S 90k 
not exhaustive and even if S. 90 were not fppli'cahll 
the general equitable principle remains thii#- 1 ®* 
son who is in fiduciary 

gained an advantage to the detrinmonV nf h 

who is interested in the propertyTsh^f 
entitled to hold the benefit fo?himself wi DOt be 

r.R a i V 9 a a D o ,a p g . e ,°^ s ( S B L ™H n « 

mortgaged w5*S2*££i bymodg^ee-Rig^ 
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nf redemption—Extinction of—(Transfer of Property 
Act (1S82), S. 60). 

In order that the principle of S 90, Trusts Act, 
-hould apply it must be shown that the mortgagees 
in possession by availing themselves of their position 
is such have gained any advantage. 

Where, in execution of a decree for arrears of rent 
for the period prior to the execution of mortgage, the 
property was sold summarily and purchased by the 
mortgagee, and in a subsequent suit for redemption 
both the lower Courts had found that the mortgagors 
themselves were the defaulters and the mortgagees in 
possession did all what they could do as being such. 

Meld, that the mortgagees did not avail of their 
position as such for gaining any advantage. They 
purchased the mortgaged properties to save their own 
interest inasmuch as it they would have allowed the 
morlgaged properties to be sold io execution of 
decrees for rent, they would have suffered a loss as 
the sale would have been free from encumbrances. 
Section 90, Trusts Act, therefore, had no application. 
It followed that the mortgage was entirely extin¬ 
guished by the auction sale and the right of redemp¬ 
tion did not subsist. A I R 1951 Pat 568 and A I R 
1952 Pat 2S6 ; AIR 1954 S C 330 Disting.; 1958 
B L J R 252 : A I R 1958 Pat 649 (651, 653) (Pt B) 
(Prs 0, 10) (DB). 


-8. 90, Ulus, (c) — Applicability — Purchase by 

mortgagee. 

In order to avail oneself of the provisions of S. 90, 
Trusts Act, it must be shown that the mortgagee by 
availing himself of his position as mortgagee, has 
gained certain advantage in derogation of the rights 
of other persons namely, the mortgagors. In the 
absence of any collusion or fraud or employment of 
any unfair means by the mortgagees, in bringing 
about the sale of the mortgaged properties the ques- 
iion of resulting trust coming into being in favour of 
the mortgagors does not arise. 

Held, on the facts of the case that there was no 
default made or any fraud practised or any unfair 
means used by the mortgagees in bringing about the 
sale of the holding a part of which had been mort- 
-raced to them. I P A No. 38 of 1941, dated 10-3- 
1942 (Pat) and A I R 1951 Pat 506 and A I R 1952 Pat 
286 and A I R 1952 Pat 480 and A I R 1954 S C 330, 
Distinguished; AIR 1957 Pat 452 and A I R 1957 Pat 
497. Rel. on. 1958 B L J R 64 i A I R 1958 Pat 353 
(355, 356) (Pt A) (Pr 11) (DB). 


_S. 90 — Revenue sale—Purchase by mortgagee — 

Effect. 

The mortgagee cannot be allowed to hold for him¬ 
self the advantage gained by the default for which 
she was responsible. Section 90 applies only when 
the mortgagee by availing himself of his position as 
such gaius any advantage. The expression ‘by availing 
himself of his position as such’ obviously signifies 
that in discharge of his duties he committed some 
act in breach of the terms of the mortgage. If the 
mortgagee made good the trust and did all that was 
enjoined upon him by the mortgage then no Question 
of trust comes in. In other words, there must be 
some causal connection between the acts commis¬ 
sion or omission on the °f the mytogee end 
the advantage which he gamed. AIB11954 S C 330, 

Distinguished. 1957 Pat: L, R H8 « .® JfJ * 

A 1 B 1957 Pat 452 (453, 454) (Ft A) (Frs /, a, 

(DB). 

—S. 90-Applicability - lgJ* h ; ie ^r :m0Ilfi,lgCe- 
(Transfer of Pioperty Act (1882), S. 60). 

Where the mortgagee in possession by committing 
default in payment of the landlord s rent suffers tho 
mortgaged property to be sold and bujs it himself, 
or in the name of his benamidar he cannot claim the 


property to be his own in derogation of the mort¬ 
gagor’s interest in the property. The mortgigeinterest 
will continue to subsist on account of the trust 
imposed on the estate held by the mortgagee. The 
property would be stamped with a trust in favour of 
the mortgagor. AIR 1952 Pat 280. Rel. on. 1956 Pat 
L B 30 i AIR 1957 Pat 136 (138) (Pt C) (Pr 10). 


•S. 90 — Mortgagee in possession committing 
default in payment of rent — Property sold in execu¬ 
tion of rent decree obtained hy landlord and pur¬ 
chased by mortgagee in name of benamidar — S. 90 
applies—Mortgagor's interest subsists. 

Where the mortgagee in possession by committing 
default in payment of the landlord’s rent suffers the 
mortgaged property to be sold and buys it himself 
in the name of his benamidar, he cannot claim the pro¬ 
perty to be his own in derogation of the mortgagor’s 
interest in the property. In other words, the mortgage 
interest will continue to subsist on account of the trust 
imposed upon the estate held by the mortgagee and 
the mortgagor will be entitled to redeem. The mort¬ 
gagee cannot be allowed to take advantage of his 
own default. Fraud or misrepresentation or suppres¬ 
sion of facts need not necessarily lead to the advantage 
gained; S. 90 does not contemplate the presence of 
these elements which by themselves are sufficient to 
vitiate all transactions. Different considerations would 
however arise where the interest in the properly has 
passed on to a purchaser unaffected by the mortgige 
and thereafter the mortgagee whose mortgage is 
extinguished on account of the purchase buys tho 
property from Jthat purchaser and acquires an inde¬ 
pendent title through him just as much as any other 
transferee would do; provided always that the pur¬ 
chase by the third party and the subsequent transfer 
to the mortgagee is not found to be a mere artifice on 
the part of the mortgagee to acquire the property for 
himself. 10 M I A 540 ; 44 I A 30, 30 Pat 391, Rel. 
on. ILR 31 Pat 365 i AIR 1952 Pat 286 (288) (Pt C) 
(Pr 0) (DB). 

6. Co-sharers. 

_S. 90-Scope— Default by co-sharer in payiog 

rent - Holding purchased by co.sharer in execution 
of rent decree—Property,'if held by him on behalf of 
all-(Co-sharers) —(Landlord and Tenant). 

If any co sharer defaults in paying the rent or if 
any portion of the rent remains unpaid, the landlord 
can bring the entire holding to sale but that does not 
imply any obligation on the part of one co-sharer to 
pay the entire rent. Consequently, where such co¬ 
sharer purchases the holding in execution ot the 
rent decree, he cannot be deemed to hold the Property 
on behalf of all the co-shaiers. A I R 1952 Pat 280, 

Distinguished. 

Even if the other co-owners pay their share of the 
rent and the person who defaults in paying h»s share 
purchases the property in his name. Section 90 would 
not be attracted unless it is further shown that be by 
availing himself of his position as such, gamed an 

advantage in derogation of the rights of the o her 

persons interested in the property. There must be 
a relation of mutual confidence between the other 
co-sharers and the defaulter must also be shown to 
be guilty of some sharp practice. A I. R 1919 Cal 43J. 
and A I R 1954 Orissa 23, Rel on. 23 Col L T M0 . 
ILR (1957) Cut 478 i AIR 1957 Orissa 151 1152,153) 

(Prs 0, 7). 

__.s. 90 -Co-sharer purchasing property in reyenu 

s s lc« 

For granting equitable relief under S. 90 a co- 

sharer who purchased the P™P° rt y, in . the practice 
sale must be guilty of some kind of sharp P * 
which would be inconsistent with any rel “ 
mutual confidence between co-she'ers. Whe e thew 
can be no question ot one co-shater being misled oy 
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the other and the latter is not guilty of any sharp 
practice the equitable principles of S. 90 cannot be 
invoked. ILR (1953) Cut 531 : 19 Cut L T 402 : AIR 
1954 Orissa 23 (28) (Pt E) (Pr 17) (DB). 

•-S. 90 — Bihar Land Reforms Act (30 of 1950), 

Ss. 6,3, 4 and 2 — Co-sharer in constructive posses¬ 
sion — Suit for partition — Act coming into force 
pending suit — Effect on maintainability of suit 
—Plaintiff cannot be non-suited but the result will 
be that the decree passed will enure to the benefit 
of the successor-in-interest of the plaintiff i.e. the 
State. ILR S0 Pat 1231; A I R 1958 Pat 279 and AIR 
1958 Pat 020, Overruled — (Civil P. C. (1908). O. 22, 

R. 10) See Tenancy Laws —Bihar Land Reforms Act 
(30 of 1950J, S. 0. AIR 195S Pat 630 (FB). 

[Not approved in AIR 1905 S C 524.] 

—S. 90—Bihar Tenancy Act, S. 171 (1) — Statutory 
mortgagee in possession—Fiduciary relationship with 
all co-sharers created-—Advantage gained as mort¬ 
gagee on account of his fault cannot prejudice the 
right of co-owners — Mortgagee making default in 
payment of rent and purchasing the property himself 
—Equity of redemption held by co-owDers is not 
extinguished (T. P. Act (18S2). S. 60) - (Co.sbarers). 
See Tenancy Laws - Bihar Tenancy Act (8 of 1885), 

S. 171(1). AIR 1953 Pat 27 (DB). 

--S. 90—Co-owners and Co-sharers-Acquisition of 

property by one with help of joint funds — Property 
belongs to him Jointly with others. A I R 1953 Trav 
Co 30o (305) (Pr 2) (DB). 

7. Purchase by mortgagee. 

? ’S* 90—Sales of tenancy in execution of decree 

T Purcha;e , by mortgigee in possession - 
Right of tenant to redeem—Suit tor — [n the absence 
a special statutory provision to the contrary the case 
was govesned by S. 90, Trusts Act-A was entitled to 

Ao? 5£;°o r redemption. See Transfer of Property 
Act (1882), S. 60. AIR 1954 S C 330. 

lFv S tin^ UsU / l u Ctua , ry r mortga g 0 ’’ Ri « ht 10 redeem 
°i ’ sa 8 for arrears land revenue— 

morK? * m 0 by •? Cti0Q Purchaser in favour of 
banem1 g f ~ N ° ev,deDCe establish revenue sale 

cable f ?nivT tg8g 3 e ~ S * 90 ’ Trusls Act n °t appli. 
See TrTrif* * f t 0 n rede ®PM°n hold not maintainable. 

Amm 176 ( D B V f ° Per ^ Act (1882)l S * 60, AIR 1963 

“T S * "" Purchase by mortgagee. 

parties tn/hpLn 6 T ortgagors , W0re impleaded as 
Drior action brought on his mortgage by the 

tions of B ?k!’ A, K d06S not detract f«m the obliga- 

s:ixrr„‘ ,o t A 

aboul 'b h ; s-nrl, r, h i cl i 

<1955 ft'AX se f ’ 1953^ Mad W N 3 372 , ILR 
tf«9) (DB)f 425:AIH 1954 144 (147) (Pt C) 

‘"Jwktenee OF .Kls"! t= orai ". d-riog 

«ale for arrears fallinc^i.A l P *J rcbase by mortgagee at 
tion - No dutv i -i before transac¬ 

tor arrears . Cast upoa mort gagor in regard to 
in resoech nf IT ^n r tgagee not a trustee for mortgagor 

A« o P euld 0 U l attracted S ' 90 vKE 

advantage gained bv fh* ° 0 s ^ 0wn that the 

sitSS'ri*! - -: 


-S. 90 — Applicability — Usufiuctuary mortgage 

— Liability to pay rent on both mortgagee and mort¬ 
gagor — Both comraittiog default— Slie in execution 
of decree for rent—Property purchased by mortgagee 

— Section 90 not applicable — Right of redemption 
is lost — (Transfer ot Property Act (1882), S. 60). AIR 
1954 SC 330 aod AIR 1952 Pat 280 and AIR 1960 
Pat 423 Distinguished. AIR 1901 Pat 439 (442) 
(Pr 12) (DB). 

•S. 90 — Applicability—Mortgagee in possession 


—Purchase by, of tenancy land in execution of decree 
for arrears of rent which mortgagee was entitled to 
receive — Section 90, Trusts Act not attracted — His 
purchase stands on the same footing as that of a 
stranger—No advantage of his position as mortgagee 
can be said to have bee taken. See T. P. Act(lSS2). 
S. 63 AIR 1958 Pat 302 (FB). 

~—S* 90 — Mortgage — Sale for arrears of rent — 
Purchase of property by landlord—Extinguishment of 
equity of redemption — Mortgagee obtains settle¬ 
ment of land from purchaser — Suit by mortgagor 
for redemption — No fraud or collusion between 
mortgagee and laodlorl in making default in paying 
rent decree and taking settlement-Right of redemp¬ 
tions did not revive — Section 90, Trusts Act did not 
a P p l y — Mortgagee could not be said to have obtain¬ 
ed advantage iu derogation of the rights of mort¬ 
gagors by taking advantage of his position as mortgagee 
-T. P Act (18S2', S. 0J). AIR W39 Pat 3S2, Rel T»n- 
AIR 1952 Pat 286; AIR 1951 Pat 566 and AIR 1954 

^KK: BL,R15S ' AIB 1957 

-S. 90 — Purchase by mortgagee. 

(Ramaswami, J.)i—The mortgagee clearly stands 
in a position of fiduciary relationship and he cannot 
avail himself of his position as such to gain advantage 
in derogation of the rights of the mortgagor; aud if 
the mortgagee obtains a money decree against the 
mortgagor and purchases the equity of redemption 
in execution sale, the mortgagee must under the ex¬ 
press provision ot S. 90 hold the advantage so gained 
for the benefit of the mortgagor. It is not necessary 
tor the application of the equitable principle that the 
mortgagor should sue for setting aside the mouey 
decree or the sale. His suit for redemption is in effect 

to confess and avoid that sale, by ioiposiog a trust 

on the estate which passed under it”. It is not 
necessary therefore that the decree or saie should be 
set aside in order to grant to the mortgagor a decree 
for redemption. In the eye of law the sale certificate 
wnich mortgagees have obtained would enure to the 
benefit of the mortgtgor and the property would be 

A t i a y?ne- W .! tb L l ™ st ,n favour of the mortgagor 
AIR 195o Pat 60 (75) (Pt E) (Pr 33) (DB). g 8 * 

8. Lease—Renewal. 

• Ss. 90, 88 — Partners — Renewal of lease bv 
one partner -- No presumption of law that it neces¬ 
sarily enures for the benefit of all the partners. Thera 
is a presumption of fact that there is an equity in 
favour of the renewal of the lease enuriDg tor ^he 
benefit of all partners. But such a presumption beinff 

u™,?7h„ ( ,S ' ebul, ? bi ?' and must, therefore, depend 
^td Q \ c } s > an ^ circumstances of each case — 

mo,^oo^* ad Reverse d- See Trusts Act (2 of 

1882), S. 88. AIR 1959 S C 190. (2 ° f 

9. Other illustrative cases. 
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-S. 90 — Vindhya Pradesh Gram Panchayat Ordi¬ 
nance-Clauses 15, 10— Collection by Sarpanch 
at private initiative for specific purpose — Collections 
not deposited in Panchayat fund—Sarpanch is trustee 
for amount. See Pancbayats—Vindhya Pradesh Gram 
Panchayat Ordinance (24 of 1949), Cl. 15. AIR 1959 
Madh Pia 407 (DB). 


-Ss 90 and 94 — Suit for partition of Hidu joint 

family business — Defendant appointed receiver of 
business pendente lite — Defendant purporting to 
lonvert family business into personal business with¬ 
out leave of Court — Later on business purchased by 
defendant in his own right — Right of coparceners 
to obtain accounting could be founded on S. 90 and 
S 94 might also apply — Defendant was account¬ 
able up to date of his purchase. 

In a suit for partition of a Hindu joint family 
business, the defendant was by the order of t'ne 
Court, virtually appointed as a receiver of the family 
business pedente lite. However, the defendant on 4th 
July, 1954 purported to close the family business 
and declared his intention to run it on his own 
account on and from 10th July, 1954, without the 
leave of the Court. The parties then agreed that the 
best wav out of the difficulty would be to sell the 
entire business. The sale was held on 5th November, 
1954 on which date the defendant became the 
purchaser of the business in his own right. The suit 
was ultimately dismissed for default. In a subsequent 
suit by the plaintiff for accounts: 

Held, that the date up to which the defendant was 
accountable was not 9th July, 1954 but 5th November, 
1954. Up to 5th November, 1954, at least the rights 
of the other coparceners to obtain strict accounting 
with regard to the business could be founded upon 
the explicit terms of S. 90 and even upon the terms 
of the latter part of that section and the principles of 
S. 94 might also conceivably apply. The delendant 
could not unilaterally, without first releasing himself 
from his obligation to the Court by an order of the 
Court, terminate his responsibility and convert the 
joiot family business into a personal business. Before 
the benefit of S. 90 can be demanded it must be 
shown that the party against whom relief is sought 
availed himself of his fiduciary position, gained an 
advantage, by so doiDg, aud that the advantage was 
gained in derogation of the rights of the person 
interested in the property. Since the defendant had 
the benefit of an order virtually constituting him 
Receiver of Court, he was really continuing, the 
business, at least up to the date wheu he became the 
purchaser in his own right, in derogation of the other 
parties pendente lite, who presumably could equally 
have laid claims to the conduct of the business. 
Hence the principles of S. 90 will apply. (1964) 1 
Mad L J 103 : 1964 Mad VV N 107 : AIR 1964 Mad 
205 (208) (Pt A) (P/s 8, 11) (DB). 


-S. 90 — Benami purchase by usufructuary mort¬ 
gagor at revenue sale brought about by his own 
delault — Effect of on right to redeem. See T. P. Act 
(1882), S. 60. AIR 1954 Mys 187. 


-S 90 - Part owner of mortgagee rights recover¬ 
ing full amount of mortgage money - Principle of 
S. 90 applies. 


An assignee of mortgagee rights for Rs. 1,400 exe¬ 
cuted a gift deed in favour of the plamt.fi, her 
daughter to the extent of Rs. 1,000 k.eping to herself 
the remaining interest over the mortgage. She then 
executed hypothecation bonds for Rs. 1,400 in favour 
of the defendant. After losing the property to one 
vs ho had a superior title, the defendant brought a suit 
against the mortgagor and recovered the full amount 


of mortgage-money. At the time of this suit he was 
aware that his hypothecation was subject to the rights 
of the plaintiff. In a suit brought by the plaintiff to 
recover her Rs. 1,000 under the gilt; 

Held that the plaintiff had every equity in her 
favour, that the principle of S. 90, Trusts Act applied 
and that as the defendant had been enriched at the 
expense of the plaintiff he should make restitution to 
the plaintiff. 41 Mad 923, Dist. A I R 1952 Trav-Co 
515 (516, 517) (Prs 4,5) (DB). 


SECTION 91 


-S. 91 — Specific Relief Act, S. 27 (b) — Sale and 

reconveyance deeds—Pre-emption of property—Right 
to pre empt arises in the sale deed itself—Suit by 
vendor against vendee and pre-emptor for specific per¬ 
formance of reconveyance -S. 27, Specific Relief Act, 
does not apply—Vendor has no right to claim specifio 
performance against pre-emptor — Pre-emptor not 
trustee within Trusts Act (1882), S. 91 — Pre-emption. 
See Specific Relief Act (1877), S. 27 (b). A I R 1951 
All 503. 

-S. 91 — Benefit of obligation arising out of con¬ 
tract can be enforced agiinst transferee with notice. 
See T. P. Act (1882), S. 40. AIR 1958 Bom 194. 


-S. 91—Specific Relief Act, S. 27 (b) — Transferee 

without notice—Prior and subsequent buyer—Subse¬ 
quent buyer making payment of purchase-money in 
good faith without notice — He is protected by S. 27 
lb) — Notice by prior buyer after execution by subse¬ 
quent Luyer of kobala but before its registration does 
not affect his protection. See Specific Relief Act 
(1877), S. 27 (b). A I R 1962 Cal 40 (DB). 

-S. 91 — Sale with agreement of reconveyance — 

Rights and objection of transferee from vendee with 
notice of agreement—Right of pre-emptor with notice 
—Pre-emptor with notice of agreement of reconve¬ 
yance cannot resist its enforcement by vendor. See 
Tenancy Laws — Bengal Tenancy Act (8 of 1885),. 
S.20.F. AIR 1955 Cal 21 (DB). 


—S. 91 — Non-obstante clause — Scope-Does not 
iffect S. 19 of Trusts Act. See Tenancy Laws - 
Cerala Agrarian Relations Act (4 of 1901), S. 0. 1961 
Cer L J 7U5. 

_S. 91 — Part performance — PleadiDgs— Tenant 

mrchasing house by agreement with landlord but 
•ontinuiDg occupation as tenant — Purchase of house 
>v plaintiff with prior knowledge of purchase by 
enant — Suit for specific performance by tenant 
,gainst plaintiff and landlord - Ejectment suit bv 
ilaintiff during pendency of tenant s suit — Plea ot 
jart performance by tenant not permissible — o. all 
[rusts Act, can be pleaded only it tenant succeeds in 
uit for specific performance—Plaintiff not in posses¬ 
ion as trustee till then. See Transfer of Property Act 
1882), S. 53-A. A I R 1961 Madh Pra 237. 

—S. 91—The provision does not affect the principle 
>f S. 22, Limitation Act. See Limitation Act (19UH), 
>. 22. AIR 1964 Mad 386. 

_S. 91 - Scope and effect of—Title of subsequent 

jurchaser with notice of the prior;®g«6men«.to sell 
t in favour of another is subject to the obUgations 

inder S. 91 of the Trusts Act. See T. P. Act (1882),. 
5. 54. A I R 1953 Mad 409. 

_S 91 — Constructive trust — G owner of l an( * "" 

ander a contract with N, N was to spend money for 
■'(instructing a building on the plot and G a g re ^ d .?° 
jive it in the possession of B (N's wife and allow her 
o leceive the rent till the amount spent by N w*s 
iully repaid - C selling the property to defendants 2. 
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and 3 who claimed rent from the tenants of the 
building—Suit by B against G and defendants 2 and 3 
—Held under the circumstances G held the property 
as a constructive trustee for the benefit of B and 
defendants 2 and 3 who stepped into the shoes of G 
they should also hold the property as trustees—B was 
entitled to receive the rent till the whole amount 
was repaid. AIR 1955 NUC (Manipur) 4337. 

-S. 91 - T. P. Act (1882), S. 14 - Applicability- 

Special contract for pre-emption — Nature of — Rule 
of perpetuities held not offended—Specific Relief Act 

S. 27 or S, 91, Trusts Act do not take the'contract to 
buy or sell land out ol category of personal contracts 
and make those contracts binding on the land. See 

T. P. Act (1832), S. 14. AIR 1956 Nag 243 (DB). 

-S. 91 — Defendant 2 agreeing to sell property to 

defendant 1 on 1.9*1943 but selling to plaintiff on 
24-3-44—Plaintiff having notice of the agreement in 
defendant l's favour — Suit by defendant 1 against 
defendant 2 for specific performance of agreement in 
his favour — Decree by compromise and defendant 2 
executing sale deed in favour of defendant 1 —Plain¬ 
tiff suiog defendants 1 and 2 for possession on the 
strength of sale deed of 24-3-1944 — Defendant 1 not 
aware of sale in plaintiff's favour — Defendant could 
resist plaintiff’s claim on the ground that plaintiff 
had no notice of the prior agreement in his favour. 
(’52) 1952 Nag L J(Notes) 69. 

-S. 91—Contract of sale—Sale cannot be complet¬ 
ed for want of permission of third party-Third party 
not amenable to jurisdiction of Court — Remedy of 
party aggrieved - S. 52. T. P. Act or S. 91, Trust Act 

See Specific Relief Act (1877), S. 19. 

A IR 1904 Orissa 176 (DB). 

T“ 7 S * 91 the extent necessary to give effect to 
the contract -Bar of remedy — Case on facts -S. 91 
cannot help when the remedy by specific perform¬ 
ance is barred. AIR 1955 NUC (Pat) 1596 (DB). 

SECTION 92 

~ S# 92 ~ Tru , s tee—Powers of—He cannot deal with 
rSl Pr0perty for his P ers0Qal advantages — One co- 

laHflr' m ? annot S “ 6 ° ther f( 2 r accoun ts except where 
latter misappropnates trust funds. See Hindu law- 
Religious endowments. AIR 196 a Ker204. 

SECTION 93 

Sfi&SXA!* ~~ Su , ccession Ac t. Ss. 323, 300 and 
*11 niiJm , * e .? cy . of assets ot deceased to satisfy 

SECTION 94 
SYNOPSIS 

(Trusts Act (1882), S. 94.) 

1 n ° l tavinB ,ha bene- 

S.‘ "PmVX b “ e the° f S 0 t nS h4viog in, «est.” 

demand,.' necessar >’ «• satisfy jest 

4. Liability to pay interest. 

L '' Pe x.; n bSt a y ,he 

•nor K-Tran, 

Companies Act (ft 385. 


-S. 94—Dissolution of partnership — Some stocks 

mixed up with goods of one of partners — Mode of 
accounting — The goods of dissolved partnership 
must be held under fiduciary relationship—The pro¬ 
perty and the profits derived therefrom must be avail¬ 
able for distribution among the partners of the 
dissolved firm. See Partnership Act (9 of 1932), S. 40. 
AIR 1952 All 330 (DB). 

—S. 94 — Applicability — Constructive trust—K, a 
Mohamedao carrying on business in partnership with 
others—K dying—Dissolution of partnership in absence 
of contract to contrary — Business carried on by K’s 
sons with others — Suit by plaintiff claiming through 
daughter of K for dissolution of partnership and 
accounts—Plaintiff’s claim could not be sustained on 
the basis of S-37, Partnership Act - The plaintiffs 
being Mohamedans could not claim the business 
either as a family asset or on any principles of con- 

5Mtodb&4i f$r ,hip Acl (l932) ' s 37 - air 

“ Ss-94 95 and 90 — Tenants-in-common-Parti- 

tion of joint family pioperty - One member left in 
enjoyment ° f entire property without any agreement in 
that behalf - Separate account of income received 
out of share of other members not maintained—Sub 
sequent acquisitions by member in possession cannot 
be regarded as acquired for family - Member not a 
trustee for other co-sharer members and S. 90, Trusts 
Act does not apply. AIR I960 Bom 159 (DB). 

■—Ss. 94, 80 and 88 —Penal Code (1800) Ss dns 

S° 4 ns Q r £°?T Crir P inaI braa u ch of trust by partnet 0 - 
S. 405,I. P. C. applies — The view that a partner 

cannot be entrusted with partnership property or 

domain over it runs counter to the provisions of S Kn 

read with S. 94, Trusts Act, Section 80 o °Tr«t* Ac ? 

which although does not apply directly to vartlLufl 

assets indicates that a 'partner is bound 7 aMucia v 

as ra, 

L e ri d 30 , 2 r ^iH S r9 5 P 9 e ”S 1 oS , ^ 6 ( ® S - «»»» Cri 

notes 3 - 8 WhT stored fc P ?o“ e*oTca men f 
account of themselves for the benefit of bailor oTJnnf 
r Cjrrier is a trustee for the ownerand ow ne ?iffft 
beneficiary - Goods lost in the transit- R a -i> 
suit on non-delivery ot goods against carnvff ,5 
Insurance Company is maintainable. A I R 196-4 Cal 

liable to make restitution—See ^ eC ? r * s not 
S. 80F. AIR 1959 Cal 715. C ° mpames Act (1913), 

i-?’2 4 r"G° ntract Ac t (1872), Ss 05 1 S 7 D -. 

Land Reforms Act (30 of 1950) S V Blbar 

under in respect of A’s estate in Biha® ^- N p bfi c catio “ 
not taken over immediately — Grant nf lM?°l SesS i 10n 
B during interval to collect biri ( By A to 

in estate - Premium paid £ TtlJ 10 ? I* 11 * 1 ** 
Bihar on demand — Suit bv*B fnr f 10 to State of 
mium paid twice against A and State of pre * 

of Bihar not estopped from denviLa 0 /. 

of°A ra hJf Act, ^ aUraCted t0 A ’ s liability A i t, Po~' S * - e5, 

2 L A before » was taken over: b v C n Z Possession 
that of agent or constructive CjOV A ern ®ent not 

Of S 27, Sale of Goods Act and S Tl £ p g licab »«y 
applicable — 7 B R 024 i air iqm n T? Act not 
Cas 851, Overruled See Ponf 19 ! 1 *^ 510 sl 93lnd 
AIR 1962 Pat 140 (DB® Q>ntract Act < 18 72), S. 65 

[Reversed in AIR 1908 S C 90]. 
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2. “For the benefit of persons having beneficiary 

interest. 1 ’ 


-S. 94 — T. P. Act (1882), S. 122— Gift for specific 

purpose—Purpose failing—Donor is entitled to refund 
of the amount. See T. P. Act (1882), S. 122. AIR 1961 
All 418. 

-Ss 94 and 88 — Persons bound in a fiduciary 

capacity — Licensees appointed under Madras Food 
Procurement Order — That a fiduciary relationship 
had been e:tab!ished between the licensees and the 
Government. The profits and advantages gained by 
the millers as licencers would go to the benefit of the 
Government—Madras Food Procurement Order, 1940) 
—(Contract Act (1872), Ss. 63 and 70)—(Constitution 
of India, Art. 265. See Trusts Act (2 of 1S82), S. 88. 
AIR 1959 Andh Pra 352 (DB). 

—-S. 94—Banker and Customer—Bills entrusted for 
collection—Nature of relationsphip betweea—Wind- 
ing*up of hmk the amount collected became ordinary 
assets of the bank and not impressed with any trust— 
Customer’s right to rank as preferential creditor can. 
not succeed. See Companies Act (1956), S 530. AIR 
1958 Bom 100 (DB). 

[Reversed in AIR 1965 S C 1773]. 

-S. 94 — Executors ana Trustees — Powers of — 

Under the will executors appointed trustees also — It 
is only after administration of estate is complete that 
they function as trustees simpliciter. AIR 1961 Cal 
411 (415, 416) (Pt C) (Pr 13). 

-Ss. 94,63, 66 — Companies Act (1913), S. 529 — 

Winding up — Preferential payment — Company 
obtaining property by fraud — Part of property so 
obtained pledged and the rest sold — Company be¬ 
comes constructive trustee with respect to the pro¬ 
ceeds — Owner of goods entitled to preferential pay¬ 
ment to the extent of the proceeds. See Companies 
Act (1956), S. 529. AIR 1964 Ker 135 (DB). 

-S. 94 — Travancore Chitties Act (26 of 1120), 

Ss. 17 (1), 19 (2) — Deposits under — Nature of— 
Foreman depositing money to bank — Bank’s under- 
taking to repay only with chitty Registrar’s consent— 
Bank does not become trustee. See Travarcore Chit- 
ties Act (26 of 1120), S. 17 (1). 1963 Ker L T 611. 


-S. 94 — Composition deed — Some of properties 

earmarked for payment ol debts beiDg immovable 
properties — Deed not registered — S. 94, held is 
attracted — Debtor holds property for benefit of 
creditors. See Trusts Act (1882), S. 4. AIR 1963 Madh 


Pra 51 (DB). 

_S. 94 — Suit for partition of Hindu joint family 

business — Defendant appointed receiver of business 
pendente lite—Defendant purporting to convertfamily 
business into personal business without leave of 
Court — Later on business purchased by deiendant 
in his o wn right — Right of Co-parceners to obtain 
accounting could be founded on S. 90 and S. 94 
might also apply - Deiendant was accountable upto 
date of his purchase. See Trusts Act (1882), S. 90. 
(1964) 1 M L J 103 : AIR 1964 Mad 205 (DB). 

_S. 94 — Joint account in the name of A and B — 

— Money supplied only by A — There is a resulting 
trust In favour of A in the absence of proof to the 
contrary. AIR 1955 N U C (Mad) 31/9. 

_S, 94-Evidence rebutting presumption of a re¬ 
sulting trust is admissible — Affidavit, of bank agent 
stating that A had consulted him for giving the funds 
to B after her death was admitted in evidence. See 
Evidence Act (1872), S. 9. A I R 195o N U C 

(Mad) 3179. , , 

_Ss 94, 5 to 8 and 88-Employer crediting bonus 

and dearness allowance in favour of employee-Em- 
ployer taking benefit in income-tax - Employer is 
trustee for the amount. See Trusts Act (2 of 1882), 
S. 5. AIR 1953 Mad 16. 


-S. 94 — Constructive trust— G owner of land— 

Agreement between G and N that N should spend 
money for the construction of the building on the 
land — The building to be given in possession of B 
(N’s wife) to sub-let and receive rent till the amount 
spent by N was repaid — Held G and those who 
stepped in the shoes of G were constructive trustees 
for B and could not affect the right of B to recover 
rent till the amount got repaid. See Civil P. C. (1908), 
O. 1, R. 1. AIR 1955 NUC (Manipur) 4337. 


3. "Property to the extent necessary to satisfy 
just demands." 

® —S. 94 — Companies Act (1913), S. 34 and 
Table A, Reg. 18 — Transfer of sharos—Relationship 
of trustee and cestui que trust is established between 
transferor and transferee and the transferor Holds the 
shares for the benefit of the transferee to the extent 
necessary to satisfy the demands of S. 94, Trusts Act. 
See also Companies Act (1913), S. 34. AIR 1953 

5 C 3S5. 

6 —S. 94—"To satisfy just demands." 

A requisition made on the trustee by some disclosed 
and other undisclosed beneficiaries cannot be regard¬ 
ed as a proper direction to him, which he could be 
called upon to obey. If the directions given to the 
trustee are of an inconclusive nature, and are in law 
ineffective, then the trustee cannot be mulcted in 
damages for not obeying them even if his attitude 
towards the beneficiarv is not what it should have 
been. AIR 1950 Bom 76, Reversed. R. v. Bombay Life 
Assurance Co., Ltd. (1953) SCI 548 i 56 Bom L R 
50 : (1954) 24 Com Cas 1 i 1954 S C R 117 i 1954 
S C A 1039 i (1953) 2 M L J 259 « AIR 1953 S C 385 
(393) (Pt F) (Prs 24, 26). 

- S. 94 — Extent of liability — Sale of mortgaged 

property by mortgagor—No obligations on the vendee 
to pay off the mortgage debt — Stipulations in the 
deed that certain sum of money left in the hands of 
the vendees so that they may pay off the mortgege 
debt — Suit by mortgagee against vendee Held 
vendee held the money as an agent of the mortgagor 
and not as a trustee—Assuming him to be trustee no 
rights superior to the rights available against the 
vendor could be enforced against the trustee, bee 
T. P. Act (1882), S. 65. AIR 1954 All 348. 

_S. 94 — Purchase of property benami with stolen 

money—Trust is created-Subsequent transferee with 
notice of trust — Liable to resotore property. See 
Trusts Act (1882), S. 63. ILR 1958 Ker 39. 

4. Liability to pay interest. 

-S. 94-Scope — Suit to recover sums deposited 

with State for securing liquor contracts — No agree¬ 
ment to pay interest - Interest claimed on ground 
of wrongful detention could not be allowed It 
cannot be claimed on ground of constructive trust. 
See Civil P.C. (1908), S. 34. AIR 1957 Madh B 50 

(DB, ‘ SECTION 95 

-Ss. 95, 90—T. P. Act (1882), S. 76 (g)-Mortgagee 

in possession — He holds fiduciary character Duty 
to keep accounts pointed out—He * s liable for 
See T P. Act (1882), S. 76 (g). AIR 1955 Cal 569 


S. 95 — Constructive trustee - Acquisition of 
intage dependent upon one person holding P® sl_ 
jointly with others - Position entirely under 
rol of person deriving benefit — Such P ers0 “ *° 
extent may be subject to disabilities of a con¬ 
nive trustee - He cannot oerive any benefit by 
Dn of his position as trustee - f lS 

jutable. AIR 1955 N U C (Madh B) 2091 (DB). 

S. 95-Disabilities of the trustee See Trusts Act 

2), S. 14. AIR 1955 NUC (Nag) 952. 
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_.S, 95—Orissa Tenancy Act — S. 225— Mortgagee 

in possession under S. 225— Such a mortgagee holds 
the position of a quasi trustee as against the tenant 
under S. 90 read with S. 95 of the Trusts Act. See 
Tenancy Laws — Orissa Tenancy Act (2 of 1913), 
S. 225. AIR 1951 Orissa 3U0 (DB). 

-S. 95—“Trustee” referred to in S. 185, Companies 

Act means express trustee and not constructive 
trustee. See Companies Act (1913’, S. 1S5. AIR 1953 
Pat 390 (DB). 

SECTION 96 

—S. 9G—Scope— If controlled by T. P. Act (1882), 
S. 59-A. 

Section 90 of the Trusts Act is controlled by and 
should be read subject to S. 59-A of the Transfer of 
Property Act. Section 90 would not protect a person, 
if the right, which he has acquired, is hit by or is an 
evasion of any law for the time being in force. 
Section 90 would be of no avail to such a person. 
AIR 1916 Mad 350; 24 M L J 592, Rel. on 1956 Pat 
L R 36 : AIR 1957 Pat 136 (138) (Pt D) (Pr 11). 

TURN OF WORSHIP 
Suit in respect of 
See Civil P. C. (1908), S. 9. 

TURNOVER 

See Sales Tax — Central Sales Tax Act (19561, 
S. 2 (j). 


UBERRIMA FIOES DOCTRINE OF 
See Words and Phrases—“Uberrima fides.” 

UDAIPUR STATE MAUFI RULES (1940) 

RULE 4 

~~~Rr. 4 and 22—Graat to Mosque — Alienation by 
mutavallies — Validity — Subsequent acquisition of 
land by State and substitution ol cash giant — Right 
? Jn euee 10 Question—Legality—(Civil P. C. (1908), 

On finding that the Mutavrallies of certain Mosque 
had mortgaged the muafi land granted to the mosque, 
the State Government declared the alienation illegal, 
restored the land to the mosque and resumed the 
excess portion of land in possession of the alienee. 
As regards the land restored to the Mosque, the State 
' * former State of Udaipur) passed ao order of 
acquisition of the muafi land and granted an annual 
cash grant as compensation. The mortgagee sued the 
Jtate for declaration that the order of the State 
cquiring the land was illegal and for injunction. 

in view °* Rr - 4 aad 22 of lhe Muafi 

rules which were in force in the former State of 
uaaipur alienation of Devasthani Muafi had been 
orbideen at all times and in any shape or manner 
whatsoever and, it was open to the State to hold it 
to be illegal and restore the mua6 to the Devasthan 
concerned. The order of resumption was therefore in 

no way illegal (2) that the second part of the order 

acquiring the land and payiDg icash compensation to 

15® “ 0Sq u 6 per , taioed righUy and Properly to the 
mosque who could question -it but it was not opeo to 

to question the order of acquisition by 
II bein 8 a matter betwean the State and the 
Mosque, the suit was not well founded and could 
not succeed. 1958 Raj L W 90: ILR (1958) 8 Raj 226. 

RULE 22 

TZ?’ 2 ,?r Grant 10 mosque — Alienation bv 

End "" j 8 ,d t! ly Subsequent acquisition o:F 

wav mill subs ,! ituticm °/ oash grants is in no 
EL l „A a ; Alienee has no right to question the 

nH 4 A y u !i h0 i°5eo r, « See » Udaipur State Muafi Rules 

22e 8 * R * 4 ‘ 1958 Raj L w 90 »ILR U958) 8 Raj 


ULTRA VIRES 

See (l) Government of India Act (1935), S. 100. ^ 

(2) Constitution of India, Preamble. Arts. 24o, 

246. 250-254. 

(3) Interpretation of Statutes. 

(4) Civil P. C. (1908), Preamble. 

UMPIRE 

See Arbitration Act (1940), Ss. 8, 10 and 11. 

Appointment ol in arbitration. 

See Arbitration Act (1940), Ss. 8, 10. 

UNAUTHORISED TELEGRAPH 
See Telegraph Act (1885), S. 20. 

UNBORN PERSON 

Transfer for benefit of. 

See T. P. Act (1862), S. 13. 

UNCERTAINTY IN CONTRACT 
See Contract Act (1872), S. 29. 


UNCLAIMED PROPERTY 

Police to take charge of. 1 

See Police Act (5 of 1861), S. 25. 

UNCONSCIONABLE BARGAIN 
See Contract Act (1872), S. 16. 

UNDERVALUATION OF COURT-FEES 
See Court-lees Act (1870), Ss. 7 (iv), 12. 

Time to pay deficit. 

See Court-lees Act (1870), S. 10. 


UNDISCHARGED INSOLVENT OBTAIN¬ 
ING CREDIT’ 

See Provincial Insolvency Act (1920), S. 72. 

UNDISCLOSED PRINCIPAL 
See Contract Act (1872), S. 230. 

UNDIVIDED INDIA 

Defined. 

See Citizenship Act (1955), S. 2. 


UNDUE INFLUENCE 

For stalutory cross references see also under (i) 
“Contract” and (ii) “Succession—Will." 

Contract induced by. 

See Contract Act (1872), Ss. 14, 10, 18, 24 and 74. 

Corrupt practice in election. 

See Representation of the People Act (1951), S. 123. 

Execution of will. 

See Succession Act (1925), S. 01, 

Elections, io. 

See Penal Code (I860), S. 171C. 

Plea of. 

See Civil P. C. (1908), O. 0, R. 4. 


UNDUE PREFERENCE 

See(l) Presidency Towns Insolvency Act (1909) 
S. oo# 

(15 M?aiKITS.** U920) ' s - 5J - 
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UNION PUBLIC SERVICE COMMISSION 
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UNION PUBLIC SERVICE COMMISSION 
(CONSULTATION) REGULATIONS 

REGN. 5 

-Regn. 5 (2) — Order of dismissal of Civil Servant 

passed by President under Art. 310 read with Art.311 
(2), Proviso (c) — Consultation with Public Service 
Commission — Necessity — Article 320 (3) (ci will 
not govern such case — 1957 Nag LJ 201, Disf. — 
(Constitution of India, Art. 320 (3) (c). 1958 Nag 
L J 50: 60 Bom L R 241 1 ILR (1958) Bom 514 : AIR 
1958 Bom 283 (289. 290) (Pt D) (Pr 28) (DB). 

UNION SERVANTS 

Dismissal of. 

See (1) Constitution of India, Art. 311. 

(2) Government of India Act, S. 240. 


UNION TERRITORIES (LAWS) ACT 

(30 of 1950) 

SECTION 2 

9 —S. 2 — C. P. and Berar Sales Tar Act—Extend¬ 
ed to Vindhya Pradesh — Validity — Part C States 
(Laws) Act 11950), S. 2 — Notification under No. S. 
R. O. 6 D/- 29-12.1950 extending C. P. Act 21 of 
1947 to V. P. with modifications — Central Govern¬ 
ment Notification No. 52 ECON — Effect of — 
Government of Part C States Act (49 of 1951), Ss. 21, 
22 — Part C Slates (Miscellaneous Laws) Renealing 
Act (00 of 1951) — Vindhya Pradesh Laws Validating 
Act (0 of 1952). S. 7 — Vindhya Pradesh Sales Tar 
Ordinance (2 of 1949), See Sales Tax — C. P. and 
Berar Sales Tax Act (21 of 1947), S. 2. AIR 1962 S C 
981. 

UNITED KHASI JATNTIA HILLS AUTO- 
NOMOUS DIsTBICT (APFOINTMENT 
AND SUCCESSION OF CHIEFS 
AND HEADMEN) ACT (1959) 


SECTION 1 

-S. 1 — Nature of the Act — Codifies customary 

law — Application of principles of provisions to 
pending proceeding — Not incorrect — Interference 
urderArt. 220, where necessary. ILR (1963) 15 
Assam 366 i A I R 1903 Assam 186 (L8S) (Pt C) 
(Pr 7) (DB). 

SECTION 5 


-S. 5 — Who may applv — Person deprived of his 

right to be nominated for Siemsbip — Such person is 
‘Party concerned’ and can apply. See Constitution of 
India, Arl. 226. AIR 1S65 Assam 83 (DB). 

- S. 5 — Reference under, when can be made — 

Words 'relating to or connected with,’ ‘election, 
'party’ — Meanings of. AIR 1952 SC 64, Rel. on. 
ILR (1964) 16 Assam 558 : AIR 1965 Assam 83 (85) 
(Pt B) (Pr 6) (DB). 

— S 5 _ ‘Publication’ — Meaning of — Mere know¬ 
ledge of person about the result of election is not 
sufficient. ILR (1964) 10 Assam 558: AIR 1965 Assam 
83 (55, 86) (Pt C) (Pr 7) (DB). 

SECTION 6 

-S. 6 (b), Proviso 2 — Removal from office — Op¬ 
portunity of being heard not given - Removal 
deserves to be set aside. 

Where the Executive Committee is tentatively of 

the opinion (hat the Siem should be removed from 

the office because be has lost the confidence of the 
majority of his electors or the people of his Llaka, he 
can be removed only after being heard in due com¬ 
pliance with the principle of natural Justice. When 
there is no such opportunity afforded to the peti¬ 
tioner before the order of bis removal, the order ot 
his removal deserves to be quashed, ILR (19b2) 14 
Assam 139. 


UNITED KHASI AND JAINTIA HILLS 
AUTONOMOUS DISTRICT MANAGE¬ 
MENT AND CONTROL OF 
MARKETS ACT (5 of 1953) 

PREAMBLE 

-Preamble — Villagers holding market on land 

belonging to Government — Permissive user — Dis¬ 
trict Council taking over management of maiket and 
right to collect tolls under Act — No infringement 
of fundamental rights under Art. 19 (l)(g), or Art. 19 
(lHf) See Constitution of India, Art. 19 (1) (g). ILR 
(1960) 12 Assam 26. 


-Preamble — Competency of District Council to 

pass Act — (Constitution of India, Sch. VI, Paras. 3 
and 8. 

In exercise of its legislative functions the District 
Council has authority to enact the law in regard to 
management and control of markets. The District 
Council could therefore pass the Act by virtue of the 
powers vested in it under Paras. 3 and 8 of the Sixth 
Schedule of the Constitution. ILR (1956) 8 Assam 
511 : AIR 1950 Assam 162 (163) (Pt A) (Pr 3) (DB). 


SECTION 5 

-Ss. 5, 8, 7—District Council held had power to 

enact United Khasi-Jaintia Hills Autonomous District 
(Management and CoDtrol of Markets) Act. See Con¬ 
stitution of India, Sch. VI, Para. 3. ILR (I960) 12 
Assam 26. 

-Ss. 5 and 9 (a) —Rules not prescribed under 

S. 9 (a)—Executive Member of District Council- 
Power to interfere with management of markets—S. 9 
clearly provides that the markets .‘hall be managed 
by the Siems and their Durbars subject to Control of 
District Council accordiog to their rules prescribed— 
Rules not having been prescribed, there is no warrant 
in law for arbitrary interference by the Executive 
Member of the District Council. ILR (1956) 8i Assam 
511 1 AIR 1956 Assam 162 (163) (Pt B) (Pr 3) (DB). 

SECTION 7 

_Ss 7, 8 and 5-District Council held had power 

to enact United Khasi-Jaintia Hills Autonomous Dis¬ 
trict (Management and Control of Markets) Act. bee 
Constitution of India, Sch. 0, Para 3. ILR (1960) 12 

A ” am 26 ‘ SECTION 8 

_Ss 8, 5 and 7 -District Council held had power 

to enact United Khasi-Taintia Hills Autonomous Dis¬ 
trict (Management and Control of Markets) Act* See 
Constitution of India, Sch. 0, Para 3. ILR (1960) 12 

A!SBm 28 - SECTION 9 

_s 9 — Rules not prescribed under S. 9 (a)-Exe¬ 
cutive Member of District Council - Has no power 
to interfere with management of markets. ■SeeJJ am 
Khasi-Jaintia Hills Autonomous District (Manage 
meat and Control of Markets) Act (o of 19o3), S. 5. 
AIR 1956 Assam 162 (DB). 

- S . 9-Order by Executive Member affecting Peti¬ 
tioner’s right to sell his commodities on land ^opox- 
tunity to be heard should be given - (Constitution o 
India Arts. 32 and 220). ILR (1950) 8 Assam 511« 
AIR 1956 Assam 162 (164) (Pt C) (Pr 4) (DB). 

UNITED KHASI *ND ^^^TIV HILLS AUTO- 
NOMOUS DISTRICT (ADMIN STBATION 
OF JUSTICE) RULES (1953) 

CLAUSE 43 


1957 Assam 125 (DB). 

RULE 5 

B. 5 (2) (b)-Pator not elected to village Court- 
Position of. ILR (1957) 9 Assam 164, 

RULE 18 


ordinate District Council Court transferring case 
under R. 32 to itself and trying the same — Accused 
held prejudiced — Conviction quashed — Case^held 
not St to be ordered to be retried. See United Khasi- 
Jaintia Hills Autonomous District (Administration of 
Justice) Rules (1953). R. 18. 1965 (2> Cri L I 72 * 
AIR 1965 Assam 51 (DB). 


UNITED KHASI & JAINTIA HILLS AUTONOMOUS DIST. ETC. RULES (1953), R. 5 871 

Criminal P.C. (1898), S. 197, 1957 Cri L J 832 : AIR 


-Rr. 18, 21, 32 — Subordinate District Council 

Court not competent to try offences under S. 147, 
I.P. Code, under R. 21—District Council Court cannot 
under R. 32 (2) transfer to itself any case which the 
Subordinate District Council Court had no jurisdic¬ 
tion to 'try—District Council Court cannot transfer 
to itself a case und'r S. 147, I. P. Code from the 
Subordinate District Council Court and try it himself 
—Offence under S. 342, I. P. Code is however triable 
by Subordinate District Council Court by virtue of 
R. 18 and such case can be traosferred to itself under 
R, 32 by the District Council Court—Accused jointly 
tried for offences under Ss. 147 and 342, before Sub¬ 
ordinate District Council Court transferring case 
under R. 32 to itself and trying the same — Accused 
held prejudiced—Couviction quashed—Case held not 
fit to be ordered to be retried. 1965 (2) Cr L J 72 i 
ILR (1964) 16 Assam 375 : A I R 1965 Assam 51 (51, 
52) (Prs 3, 4) (DB). 

RULE 21 


-R. 21 — Subordinate District Council Court not 

competent to try offences under S. 147, I. P. Code 
under R. 21 -District Council Court cannot under 
R. 32 (2) transfer to itself any case which the Sub¬ 
ordinate District Council Court had no jurisdiction to 
try—Dislrict Council Court cannot transfer to itself 
a case under S. 147,1. P. Code from the Subordinate 
District Council Court and try it himself—Offence 
under S. 342,1. P. Code is however triable by Sub¬ 
ordinate District Council Court by virtue of ft. 18 and 
such case can be transferred to itself under R. 32 by 
the District Council Court—Accused jointly tried for 
offences under Ss. 147 and 342, before Subordinate 
District Couocil Court transferring case under R. 32 
toelf and trying ihe same — Accused held pre¬ 
judiced — Conviction quashed — Case held not fit to 
be ordered to be retried. See United Kbasi-Jaintia 
Hills Autonomous District (Administration of Justice) 
Rules (1953), R. 18. 1985(2) Cri L J 72 i AIR 1965 
Assam 51 (DB). 

RULE 22 


“T"®* 22—Who can take action under S. 145, Crimi¬ 
nal P. C.-In view of R. 22, the Assistant to Deputy 
v-ommissioner has power to take action similar to one 
contemplated under S. 145, Criminal P. C. See Cri- 

SS??- C ' (1 „ 8 „ 98) ’ S ' H5 ' 1983 ( l > Cri L 3 5 63: AIR 
1983 Assam 38. 

R. 22—Rule is valid provision—Deputy Commi¬ 
ssioner has power under the Rule to try disputes of 
nature contemplated by S. 145. Criminal P. C.-Cod- 

TrSnSt^t J™ 3 ' Arf * 372 and Scb - 6 - Paragraph 4. 

iom 14 Assam 244 5 1903 (1) Cr L ) 417 * AIR 
1963 Assam 31 (36) (Pt B) (Prs 13, 14) (DB). 


RULE 32 

R. 32—Subordinate District Council Court 
competent t° try offences under S. 147,1. P. C( 
R no 21—District Council Court cannot un 
(2) transfer to itself any case which the S 
ordinate District Council Court had no furisdlcl 
u *, r / District Council Court cannot transfer 
SSliif n? u ? d0 L S * l47 ‘ L P - Code Lorn the S 

ordinate District Council Court and try it himse! 

Offence under S. 342,1. P. Code is however tris 
by Subordinate District Council Court by virtui 

5* no Kiu U< i, oase c 5L n be transferred to itself un 
trtedfcJ * a? DistrictCouncil Court-Accused foil 
Cried for offences under Ss. 147 and 342. before S 


UNITED NATIONS 
See Constitution of India, Art. 51. 


UNITED STATE OF GWALIOR INDORE 
AND MALWA (MADHYA BHARAT) 
CIVIL COURTS ACT 43 of 1949) 

See Madhya Bharat Civil Courts Act (43 of 1949). 


UNITED STATE OF GWALIOR, INDORE 
AND MALWA (MADHYA BHARAT) 
GAMBLING ACT (51 of 1949). 

See Madhya Bharat Gambling Act (51 of 1949). 


UNITED STVTE OF GWALIOR, INDORE 
AND MALWA (MADHYA BHAR\T) 
HIGH COURT OF JUDICATURE 
ACT (8 of 1949) 


SECTION 2 

• —S. 2 (b)—‘Arising in the said States'. 

The words 'arising in the said States' do not refer 
to proceecing arising in a Princely State These 
words can well be taken to refer to a proceeding 
arising in the areas ot an erstwhile Princely State 
subsequently included in the United S'ate. So under¬ 
stood an appeal from the decision of a single Judge 
of the Indore High Court to the Division Bench of 
the United State is a proceeding arising in the areas 
of the erstwhile Indore State after the Inclusion of 
that State in the United State for it was filed after 
such inclusion. It is therefore clearly a proceeding 
of the second kind mentioned in S. 2 (b). Gulab 
Chand v. Kudilal. (1959) 1 S C \ 162 « 1958 M P L I 
632 i 1958 MPC 641 t 1958 Jab L J 485 i 1959 
S C J 173 : 1959 S C R 313 : AIR 1958 S C 554 (557) 
(Pt A) (Pr 9). 


■-Ss. 2 (b) and 25 — Retrospective operation — 

Proceeding pending before Act came into force— 
(Interpretation of Statutes). 

The rule is clear that provisions which touch a 
right in existence at the passing of the statute are not 
to be applied retrospectively in the absence of ex¬ 
press enactment or necessary intendment. Where the 
language of a statute plainly gives it a retrospective 
operation, the rule has no application. Section 25 
does not contain any words to show that it was 
intended to have retrospective operation. It only pro¬ 
vides tor the future. It gives a new sight ot appeal 
and such appeal can of couise only be filed after the 
Act has come into force. But the language of S. 2 (b), 
applies S. 25 to a proceeding which was pending on 
a date before the Act came into force, and therefore 
gives a right of appeal from a Judgment of a Divi¬ 
sional Bench passed in that proceeding whenever it 
bav f been passed, that is to say irrespective of 
whether it was passed before the Act or after it. The 
necwsary result of appiying S. 25 to the proceedings 
mentioned in S. 2 (b) is to disturb vested rights and in 
order that a statute may have a retrospective opera- 

statinrr l aty t0 fi u° d WOrds in expressly 

» in 1 j?? u ave su , ch °P erati0Q notwithstand- 

B1 FR) u d ^ ght , s : AIR 1951 Madh. 

Qr Gu,ab Chand v. Kudilal, (1959) 1 

fawVSV*, IS 8 M P L J 632 • 1958 MPC 041, 

AIR 8 l J A a 5 VcWSL 1 ,12? AS J 173 * 1959 S C R 3131 

— Ss 5 itl) C o\ 54 n 5 ?' 5591 B U Prs 18 10 I 0 )' 

(1908) Pre ’ 23 ~ Retrospective dfect * Civil P. C. 


872 UNITED STATE OF GWALIOR INDORE AND MALWA ETC. ACT (1949), S. 2 


The right of appeal is governed by the law in force 
at the time of the institution ot the suit. But this is 
subject to the limitation that the new statute does 
not niter the position either by express provision or 
by necessary implication. Gwalior was included in 
the United States on the 10th June 1948. Where a 
case was pending on that date and also pending on 
lbth January 1949 when the Madhya Bharat High 
Court ot Judicature Act came into force, the Madhya 
Bh,rat High Court of Judicature Act applies to that 
case and the party is, therefore, entitled to claim 
benefit of 8. 23, provided the essential conditions are 
satisfied. AfB 1951 Madh-B 165 (168) (Pt B) (Pr 12). 

7T^ S ' 2 Ik) and 25 — Applicability — Decision of 
Division Bench becoming final before the Act—Sec- 
tious do not apply—No appeal lies to Full Bench, 

There is nothing in the language of S. 25 either in 
express words or by the necessary implication to 
compel a Court to hold that the sectiou is to apply 
also to decisions which are final the date of the com¬ 
ing into force of the Act and thus have a retrospec* 
tive operation affecting the vested rights of the par- 
lies I his section read with S. 2 (h) of the Act does 
not lead to any definite conclusion one way or the 
other. The combined effect of these two sections is to 
state in general terms that a decision given by a Divi¬ 
sion Bench of the Madhya Bharat High Court of 
Indore State in the proceedings mentioned in S. 2 (b) 
is, subject to certain conditions appealable to a Full 
Bench. I his is not an express provision making the 
decisions of a Division Bench final at the date when 
the Act came into force appealable. Nor is it the 
necessary implication of the two sections thit such 
decisions are appealable: AIR 1950 M B 112 (FB), 
Affirmed; Case law discussed. 

Per Kaul C. J. — Seclion 25 of the Act confers a 
right ot special appeal which did not exist previ¬ 
ously, but being a right of appeal it is a matter of 
substance and not one relating to mere procedure. 
This new provision would, on general principles not 
be applicable to proceedings which finished before 
the new Act came into force and the decisions made 
wherein had become final. Before S. 25 is applied to 
the ca »e, it must be shown that the statute has made 
the intention of the Legislature in this behalf clear 
either by express words cr by necessary implication. 
Section 25 does not say that it shall have retrospec¬ 
tive operation so as to be applied to cases which were 
finally decided by the highest Court in which 
appeals pertaining to them could lie under then 
existing law. There is also nothing in S. 2 (b) to sug¬ 
gest that the Act or any section thereof was to have 
retrospective effect. 

Moreover, general provisions in an enactment 
cannot be relied on to give it retrospective operation 
so as to take away vested rights. Gulabchand v. Kudilal, 
ILR (1952) Madh Bha 15 i AIR 1951 Madh Bha 
1 (9, 23, 24) (Pt C) (Prs 26, 27, 105 to 107) (FB). 

[Reversed in AIR 1958 S C 554.] 

# —S. 2 (b)—‘Pending proceedings' — Meaning— 
Whether retrospective. 

Per Shinde J.—In order to give retrospective ope¬ 
ration to a statute it is necessary that the statute 
should make an express provision or its language 
should convey a necessary and distinct implication to 
that effect. Examining the language of S. 2 (b) in the 
light of this canon there is no express provision in 
S. 2 (b) to the effect that proceedings pending on 
10-0.1948, but determined before the Act came into 
force, are also to be included in the word "pending 
proceedings”. The language of the section does not 
raise any such necessary and distinct implication 
either. The words "pending proceedings” therefore 
do not include cases which had been determined and 
had thus become final under the Ordinance before 


the Act came into force : 1905 A C 369; AIR 1949 
All 225 (FB) and AIR 1927 P C 242, Referred. Guiab- 

* L R (1952) Madh-Bha 15 .AIR 
19ol Madh.Bha 1 (12, 13) (Pt F) (Prs 42, 47) (FB). 

[Reversed in AIR 1958 S C 554] 

—S. 2—Scope. 


Having regard to the scope and object of the Act, 
2 , d oes no more than define the jurisdiction of the 
High Court, Sub-s. (a) of this section defines the 
jurisdiction in relation to persons and territory, while 
sub-s. (b) defines the jurisdiction in relation to 
subject-matter. Gulabchand v. Kudilal, I L R (1952) 
Madb-Bha 15 i AIR 1951 Madh-Bha 1 (8) (Pt H) 
(Pr 24) (FB). V 

[Reversed i D AIR 1958 S C 554.] 


• Ss. 2 (b) and 25—Sections if retrospective. 

There is no provision in the High Court Act which 
makes S. 25 retrospective so as to apply to judgment 
decrees, orders and sentences which aie final at the 
date of comiDg into force of the Act and there is 
nothing in the wording of Ss. 2 (b) and 25 of the Act 
which would compel a Court to hold that they were 
intended to have such a retrospective effect. 1 Madh- 
B L R 229 , AIR 1950 Madh B 112 (116) (Pt A) 
(Pr 7) (FB). 

SECTION 6 


8-S. 6 — Existing and current law binding on 

Madhya Bharat High Court. 

The Indore High Court having ceased to exist, the 
Indore High Court Act, 1948, cannot be sai:l to have 
survived — If the Indore High Court Act cannot be 
regarded as operative, it follows that it is not an 
existing or current law which the M. B. High Court 
is required to apply under S. 6, M. B. High Court 
Act, to Civil, Criminal and other proceedings. AIR 
1953 Madh-B 209 (FB), Rel. on. i Case law referred. 
See United State of Gwaliar, Indore and Malwa 
(Madhya Bharat) High Court of Judicature Act (8 of 
1949), S. 23. ILR (1952) Madh-Bha 557 « AIR 1953 
Madh-Bha 217 (FB). 


SECTION 23 

-S. 23—Substantial question of law—Decision of 

single Judge in revision — Appeal — Maintainability. 
See Constitution of India, Art. 133. AIR 1955 Madh 
Bha 66 (DB). 

-S. 23—Decision of single Judge not appealable 

at time of institution of suit—Right of appeal subse* 
quently conferred if can be availed of. 

A party’s right of appeal within the High Court 
itself is founded on the provisions relating to the 
lurisdiction and powers of the High Court and not 
an extension of the vested right already existing. 
Hence though the appellants had at the time of the 
Institution of the suit no right of appeal from the 
decision of a Single Bench of the High Court, the 
appellants could take advantage of the right of appeal 
subsequently conferred under S. 23 of the High 
Court Act. 

Decision in Second Appeal No. 24 of 1950 (MB) 
(Indore—F B) held no longer good law in view of 
AIR 1953 S C 357 i 1953 2 MLJ 215 « 1953 SCJ 509. 
Madh B L J 1954 H C R 1052 iMBLfi 1954 (Civ) 
195 » ILR (1955) M B 1 1 AIR 1955 Madh Bha 28 
(32) (Pt D) (Pr 9) (DB). 

-S. 23 — Execution proceedings — Order for ap¬ 
pointment of interim receiver to collect rents during 
proceeding for certification — Order whether one 
passed under S. 47 or O. 40, R. 1 — Order if appeal- 
able under S. 23, M. B. High Court of Judicature 
Act. See Civil P- C. (1908), S. 2 (2). AIR 19 o 5 NUC 
(Madh B) 4316(DB). 

-S. 23 (b) — Order of single Judge of High Court 

passed under S. 115, C. P. Code - Appeal under 
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cature Act (which define its civil and criminal and 
appellate jurisdiction) that are to be looked at, but 


S. 23 (b) is not competent. AIR 1955 NUC (Madh B) 
3754 (DB). 

—S. 23-Order of single Judge passed in revisional 
jurisdiction—No appeal lies. AIR 19 d 5 MJC (Madh 
B) 3362. 

_S. 23 (as amended in 195G) - Appeal presented 

after amendment — Certificate from single Judge is 

necessary? AIR 1955 NUC (Madh B) 3015 (DB). 

_S. 23 — Suit mainly for declaration of shar9 in 

partnership business and for taking of accounts — 
Relief of payment of profits as might be found due — 
Value exceeding Rs. 1.000 — Appeal — Jc ris c\ c b° n * 
See Madhya Bharat High Courts Act (8 of 1949), 

S. 27. AIR 1955 NUC (Madh B) 23S9 (DB). 

—S, 23 —Scope —Single Judge —Order of, in revi¬ 
sional jurisdiction—Appeal is not maintainable. AIR 
1955 NUC (Madh B) 2090 (DB). 

—S. 23 — Certificate of fitness — Principles that 
should guide High Court in dealing with appli- 
cation under S. 23. vStated — Letters Patent (Cal)> 
Cl. 15. AIR 1955 NUC (Madh B) 1203. 

—S. 23—Certificate of fitness—(C. P. Code (1908), 
S. 109). 

The test for determining whether a case is a fit 
one under S. 23 of the Act, is to see whether the 
point involved is one of great public or private 
importance or is of such a nature that the decision 
thereon might result in a precedent governing numer¬ 
ous cases or whether there are any other exceptional 
circumstances justifying the grant of a certificate. 
The mere existence of a substantial question of law 
is not sufficient. A question of private importance 
means private importance to both the parties to the 
litigation and not merely to one of them. The con¬ 
struction of Holkar Stale Revenue Circular No. 13 
of 1908, Cls. (3), (4) and (5), has been decided by a 
series of cases of Madhya Bharat High Court. Held, 
that this was certainly not a matter of public im¬ 
portance because it affected merely the paities of 
the case, and not a large body of persons or commu¬ 
nity, and there was no reason to grant a certificate. 
AIR 1941 All 9; AIR 1932 Bom 218; AIR 1934 Pat 
400, Rel. on. Madh BLR 1954 Civ 89 i Madh B L J 
1954 HCR 512 1 AIR 1954 Madh Bha 150 (150, 
151) (Prs 9, 10). 

-S. 23 (a)—'District Judge’. 

The expression 'District Judge’ used in S. 23 (a) 
includes an'Additional District Judge’. ILR (1933) 
Madh B 134 : AIR 1954 Madh Bha 42 (43) (Pt B) 

® 23, 24, 37, 0 — Existing and current law 

binding on Midhya Bharat High Court. 

Majority view : Madhya Bharat High Court is not 
a successor Couit of the High Courts ol the Cove¬ 
nanting States. It is a new Court and the towers 
and jurisdiction of the Court are those conferred 
under the Madhya Bharat High Court Ordinance 
No. 2 of 1948 and the Madhya Bharat High Court 
Act (8 of 1949), under which it has been established 
and is continuing. 

The Indore High Court having ceased to exist, the 
Indore High Court Act, 1948, cannot be said to have 
survived. If the Indore High Court Act cannot be 
regarded as operative to-day, it follows that it is not 
rfi or CUrteQ f law which the Madhya Bharat 

High Court is required to apply under S. 0 of the 
Madhya Bharat High Court to civil, criminal and 
other proceedings. C. S. A. No. 354 of 1951, Uday 

Bhan v. Firm Shankar Lai, Relied on. Case law 
referred, 

J.—In ascertaining the jurisdiction of the 
Madhya Bharat High Court, it is not only S. 23 and 
b.24 of the Madhya Bharat High Couit ot Judi- 


all the relevant sections of the Act have also to be 
considered. Thus S. 6 and S. 37 of the Act cannot 
be left out of account. 

The scope of the jurisdiction of the High Court 
is widened by Ss. 6 and 3 i of the Act. In so far as 
these sections enjoin on the High Court to apply the 
laws of the Covenanting State also, (Including the 
right of appeal which may exist under some law ot 
any of the Covenanting State) till such time as they 
were modified. In this view of the matter if ths 
Indore High Court Act of 1948 had really provided 
for an appeal from the decision of a Division Bench 
then haviDg regard to Ss. 6 and 3/ of the Madhya 
Bharat High Court of Judicature Act.jsuch an appeal 
was competent. AIR 1951 S C 252, Expin. and 
Rel. on. Gokul Das v, Mohan Kunvrar Bai, ILR 
(1952) Madh B 557 . AIR 1953 Madh Bha 217 (219. 
221) (Pt C) (Prs 0,21, 22) (FB). 

0-S. 23—Powers and jurisdiction. 

When a new High Court is created then its powers 
and jurisdiction must be determined according to its 
own Constitution, and not the Constitution of the 
old Court, the pending cases of which have been 
transferred to the new Court for disposal. The Indore 
High Court having ceased to exist on the establish¬ 
ment of the Madhya Bharat High Court in I94S the 
Constitution of the Indore High Court and the Rules 
of that Court cannot be said to have survived. 

Hence, it is not the Constitution of the Indore 
High Court, but the Madhya Bharat High Court of 
Judicature Act, 1949 ana the Rules framed by the 
M. B. High Court under that Act, that must be taken 
into consideration while considering the question of 
the powers and Jurisdiction of the M. B. High Court, 
and the practice and procedure of the Ourt. (1949) 
M B L R 8; AIR 1951 S C 253. Rel. on. Ddavbhan v- 
Firm Shankar Lai, ILR (1952) Madh B 536 : AIR 
1953 Madh Bha 209 (211) (Pt B) (Pr 5) (FB). 

-S. 23 — Appeal under — .Concurrent findings o{ 

fact —How far bindiag—Civil P. C. (1908), S. 100. 

Anjappeal under S. 23, Madhya Bharat High Caurtr 
of Judicature Act not being an appeal from any court 
subordinate to the High Court S. 100, Civil P. C. 
will not apply to such appeal. This, however, does 
not warrant the High Court departing from the 
general rule which forbids a review of the evidence 
for the third time where there are concurrent find* 
lags of two lower courts on a pure question of fact. 

Unless it is shown with absolute clearness that 
some blunder or error is apparent in the way in 
which the Judges have dealt with the fact, a review 
of evidence third time will not be justified. It is only 
when there had been any principle of evidence not 
properly applied or if there had been written docu¬ 
ments referred to on which the appellants could 
show that the Courts below had been led into error 
or, when the existence of a document does not appear 
from the judgment of the First Appellate Court to 
have been appreciated by it, and no effect whatever 
is given to the statutory presumption arising from 
the document that the evidence can be re-examined. 
In fact, the question that has to be determined in 
such appeals is not what conclusion the High Court 
would have arrived at if the matter had for the 
brst time come before it, but whether it has been 
established that the judgments of the two Courts 
below are clearly wroog. In appeals from the decree 
ot a Judge on the Single Bench the onus lies heavily 
on the appellants to show that the conclusion arrived 
at by the Judge is legally erroneous. The High 
Court has also to pay respect to the opinion which a 
Judge who has watched and listened to the witnesses 
had formed as to their credibility. AIR 1947 jp c 19* 
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14 [ A 7; AIR 1940 P C 192; AIR 1937 Lah 644; AIR 
1948 P C 20. Ref. AIR 1953 Madh Bha 184 (186) 
(Pt A) (Pr 10) (DB). 


M O ^knl h i e fl- e /, D flo app0al lies - has t0 fail - AIR 1951 
Madh Bha 10a (108) (Pt B) (Pr 12). 


-S. 23—Special appeal against judgment by High 

Court in second appeal — Court will not go behind 
concurrent findings of fact — Appellant will not be 
allowed to raise new and inconsistent pleas — Case 
law referred—(Letters Patent (Cal), Cl. 15). AIR 1953 
Madh Bha 7 (8, 9) (Prs 11, 14, 17) (DB). 

-S. 23(b)—“Appellate Civil Jurisdiction”—Letters 

Patent (Cal). Cl. 15. 

Unlike the High Courts Act of 1861 and the Letters 
Patent of 1865 ot the Madhya Bharat High Court of 
Judicature Act has clearly conferred revisional juris¬ 
diction on the High Court in S. 22. Section 23 that 
follows directly alter, therefore would not be silent 
with regard to the revisional jurisdiction if the Legis¬ 
lature had intended to provide an appeal against the 
decision given in revisional jurisdiction. An appeal 
lies under S. 23 from only that decree which is 
parsed in exercise ot appellate, as distinct from, revi¬ 
sional, jurisdiction by a single Judge. There is no 
reason to include revisions in appeals under the 
-Madhya Bharat High Court of Judicature Act as 
both appellate and revisional Jurisdictions have been 
separately mentioned. Omission of revisional juris¬ 
diction in S. 27 does not lead to the irresistible con¬ 
clusion that the words ‘appellate jurisdiction’ used 
in cl. (b) of 8. 23 are used in a broad sense. Case 
law discussed. A I R 1951 Madh Bha 165 (167, 168) 
(Pt A) (Prs 8, 11). 

-Ss. 23 (b) and 2 (b)—Order in revision by a single 

Judge — Appeal under S. 23(b), if lies — “Appellate 
Civil Jurisdiction" if includes “Revision" — Retros¬ 
pective effect of S. 23 (b). 

Where R applied in revision against an order of the 
District Judge holding his Court had jurisdiction in 
a certain suit before him and the revision was dis¬ 
missed, he applied for a certificate under S. 23(b) 
proviso of the Madhya Bharat High Court of Judi¬ 
cature Act to prefer an appeal therefrom. It was 
opposed on the ground that no appeal from an order 
in revision by a single Judge is provided for and no 
appeal was provided for at the time ot initiation of 
the proceedings. 

Held, Unlike the High Court’s Act, 186L ani the 
Letters Patent (Madras), the Madhya Bharat High 
Court of Judicature Act clearly confers revisional 
jurisdiction on the High Court under S. 22. Sec¬ 
tion 23 which follows immediately would not be 
silent with regard to the revisional jurisdiction if the 
Legislature had intended to provide an appeal against 
a decision given in revisional jurisdiction. The pro¬ 
viso to S. 23(b) lends support to the view. An appeal 
under S. 23 lies only from the decree passed in exer¬ 
cise of appellate, as distinct from revisional jurisdic¬ 
tion.by a single Judge. There is no reason to include 
revisions in appeals under the Act as both revisional 
and appellate jurisdictions have been separately men¬ 
tioned Omission of revisional jurisdiction in S. 27 
does not lead to the irresistible conclusion that the 
word “appellate jurisdiction” in S. 23(b) is used in a 
broad sense to include revisional jurisdiction. (22 Mad 
68, discussed and explained. 14 All 220 and cases 
following Ref,) 

No doubt the right of appeal is governed by the 
law in force at the time of institution of the suit; but 
it is not absolute and is subject to limitations that the 
new statute does not alter the situation by express 
provision or by necessary implication. In the instant 
case, S. 2(b) of the Judicature Act provides that the 
provisions of the Act are applicable to all proceed¬ 
ings pending at the time of the enforcement thereof. 

If otherwise appeal is permitted by the Act the objec¬ 
tion, that the Act will not be retrospective in opera- 


SECTION 24 

w TT^- ql' brisling and current law binding on 
Madhya Bharat High Court-Indore High Court Act, 
1948 not an existing or current law, as it cannot be 
said to have survived the Indore High Court which 
ceased to exist See United State of Gwalior, Indore 
and Malwa (Madhya Bharat) High Court of Judica- 
Jure Act (8 of 1949), S. 23. AIR 1953 Madh Bha 217 
(c) (FB). 

SECTION 25 

®-S. 25—Rule that statute is not to have retros¬ 

pective operation — Applicability — S. 2(b) whether 
applies S. 25 to proceeding pendiog before Act came 
into force—Result of applying section retrospectively 
is to disturb vested rights—(Interpretation of Statutes) 
—(Civil P. C. (1908), Preamble), AIR 1951 Madh Bha 
1 (FB), Reversed. See United State of Gwalior, Indore 
and Malwa (Madhya Bharat) High Court of Judica¬ 
ture Act (8 of 1949), S. 2(b). AIK 1958 S C 554. 


©-S 25(2)—Conviction in the exercise of appel¬ 

late Jurisdiction—Appeal. 

Per Dixit J.—The Judges of the Division Bench of 
the High Court in affirming in appeal the conviction 
and sentence of the accused for the olfence of rob¬ 
bery cannot be said to have convicted the accused of 
robbery in the exercise of their appellate jurisdiction. 
As such so far as the conviction of the accused for 
the offence of robbery is concerned the accused have 
no right of appeal under S. 25(2), High Court Act. 
Fakirchand v. The State 1955 Cri L J I073i M B L J 
1955 H C R 316» AIR 1955 Madh Bha 119 (123) 
(Pt G) (Pr 29) (FB). 

•-Ss. 25 and 25-A;— Jurisdiction — Appeal from 

judgment of Division Bench — (Indore High Court 
Act (IV of 1948), Ss. 21(c), 23). 


Section 21(c) of the Indore High Court Act did not 
give right of further appeal in the High Court from a 
decision of a Division Bench; oa the contrary, such 
an appeal was expressly prohibited by S. 23 of that 
Act. 

Even assuming that S. 21(c) did confer on the ap¬ 
pellant such a right, it is further clear from the open¬ 
ing words of S. 21(c) namely, "save as otherwise pro¬ 
vided by any law for the tiaoe being in force" that if 
any other statute prohibits an appeal within the High 
Court from a decision of a Division Bench, then 
S. 21(c) would give way and the provisions of the 
other statute would prevail. Hence as the Madhya 
Bharat High Court Act, 1949, negatives the existence 
of any such right of appeal, the appellant cannot 
exercise the right said to have accrued to him under 
S. 21(c) ot the Indore High Court Act. 

Section 25 of the Madhya Bharat High Court Act, 
1949, which repealed the Madhya Bharat High Court 
Ordinance No. 2 of 1948, no doubt, provided for ap¬ 
peals to a Full Bench in certain cases from decisions 
of a Division Bench. But on 25th January, 1950, by 
Ordinance No.(l of 1950), a new S. 25-A was inserted 
in the Act and Ihe new section took away the jurisdic¬ 
tion of that Court to hear and determine any a PP£*l 
from a decision of a Division Bench given after 25th 
January, 1950. 

It follows from this that whatever might have been 
:he law prior to 25th January, 1950, the High Court 
oas now no jurisdiction at all to entertain any a PP? a * 
from a decision of a Division Bench given after 2oth 
January, 1950 Gokul Das v. Mohan Ku^war Bar. 1L« 
1952) Madh Bha 557:AIR 1953 Madh Bha 217 (220) 
’Pt A) (Pr 9) (FB). 

§ —Ss. 25 and 25-A—As amended by Ordinance 1 
jf 1950 — Decisions of Division Bench given after 
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25-1-50 — Jurisdiction of High Court to hear appeals 
against decisions — Constitution of India, Arts. 225 
and 072. 

Per Full Bench.—The Madhya Bharat High Court 
has no Jurisdiction to hear and determine appeals 
from decisions of any Division Bench of that High 
Court given after 25-1-50 by virtue of the combined 
effect of S. 25A, Madhya Bharat High Court of Judi¬ 
cature Act read with Art. 225 of the Constitution of 
India. Consequently, a special appeal filed under 
S. 25 of the High Court of Judicature Act against 
the decision of a Division Bench of the High Court 
given on 10-5-51 rejecting the appeal filed by the 
convict against his conviction and death sentence 
must be rejected as incompetent. Buldeo Singh v. 
The State. 52 Cri L J 1467 1 AIR 1951 Madh Bha 149 
<153) (Pt A) (Pr 21) (FB). 

9 —S. 25—Criminal appeal under—Interference in 
—Practice of High Court. 

The right of special appeal under S. 25 of the High 
Court Act was provided when the Judicial Committee 
was abolished. Hence the Madhya Bharat High Court 
when exercising the powers under S. 25can interfere 
with the decision of the lower Court only when 
substantial aod grave injustice has been done. As a 
eneral rule, it cannot go into the question of evi* 
ence. 

Held, in the circumstances of the case that, as no 
question of substantial and grave injustice was in¬ 
volved in the case, no interference was called for in the 
concurrent finding of conviction of the lower Courts. 
Sirjeram v. State, 1952 Cri L J 134 i Madh B L J 
1955 H C R 974 : AIR 1952 Madh Bha 1 (2) (Pt B) 
(Pr 4) (FB). 


a conclusion is reached on the application of the 
rules and principles ofdaw to certain proved facts and 
circumstances. In the determination of cases, it is not 
the function of the Court to decide principles of law in 
abstract. They are considered when the question of 
their applicability to the facts and circumstances 
proved arises. 

The expression ‘if the appeal involves some ques¬ 
tion or principle pertaining to law’ in the second 
proviso to S. 25 (1) of the Madhya Bharat High 
Court of Judicature Act, 1940, Jar from curtailing the 
right of appeal, makes it more liberal than in a case 
where it is provided that no appeal shall lie against 
any decree or order unless a substantial question of 
law is involved in the appeal. All that is necessary 
is that the aapeal should‘involve some question of 
principle pertaining to law’ no matter whether the 
principle of law is elementary and well-established 
or whether it is one lying in the field of divided and 
controversial opinion. 

Where the appeal involves a considerations of the 
principles as regards construction of documents and 
of the principles embodied in and underlying S. 23 of 
the Contract Act the appeal is competent. 

(It was also held that it was too late for the res¬ 
pondents to raise the objection to the competency of 
the appeal, when they had not raised it before the 
Full Bench of the Madhya Bharat High Court hear¬ 
ing the appeal for the first time, but after the case 
was remanded by the Supreme Court for disposal on 
merits. Gulabchand Gambhirmal v. Kudilal Covin- 
dram. 1959 Jab L J 78 * 1959 M P C 143 . 1960 M P 
L J 334 . A I R 1959 Madh Pra 151 (157) (Pt A) 
(Pr 10) (FB). 


•—"S- 25 -- Applicability — Decision of Division 
Bench becoming final before the Act — Sections do 
not apply—No appeal lies to Full Bench. See United 
State of Gwaliar, Indore and Malwa (Madhya Bharat) 
?Jl h ,£° urt of J^^ature Act (8 ot 1949), S. 2 (b). 

AIR 1951 Madh Bha 1 (FB). 

[Reversed in AIR 1958 S C 554]. 

—Si; 25, 2 (b) — Sections if retrospective. See 
United State of Gwaliar, Indore and Malwa (Madhya- 
High Court of Judicature Act (1949), S. 2 (b). 

AIR 1950 Mndh B 112 (FB). 

® ~7 S ; 25 (2) — No appeal lies to Full Bench from 
conviction under S. 385, Gwalior Penal Code, and 
sentence of 10 years - Gwalior Penal Cade, S. 385. 

fpr 27) L (FB) 265 : A 1 R 1950 Madh B 76 (8l) (Pt G) 

• ; ~ S - 25 (1) — Scope—‘Question of principle per- 
S 100^ l ° ~ MeaDiog of — ( C * p - Code (1908), 

T)i j? cdo11 25 (1) of the Madhya Bharat High Court of 
Judicature Act 1949 is differently worded from S. 100, 
nrif An appeal under S. 25 of the Act ii 

“oi limited to questions of law or any other parti- 

to iMn 1 n ns ‘ L Th , e w° rds ‘Special appeal shall lie 
the Full Bench of the High Court’ as used in S. 25 

Si.?!?' ? the C0Qtext <» that provision, no more 
? 5 that a ,P 6rs0Q can go to the Full -Bench in 
ppeal from a decision of a Division Bench if the 
appeal satisfies the requirements stated in the two 
P Ur E S ,' t0 25 (J) aod Fu N Bench shall have 

ann P d J J ,0Q i t08ntertaln the appeaL K therefore, an 
tffi, r 1 ^ SOme Question of principle pertaining 

tions^M h » en 11 ,S °?i en t0 l h f appellaDt *° urge ques- 
thpr in l 8S , a * of facls - The question whe- 

should 3S* aP u Pea i H? der ?• 25 U> the High Court 
w h^ l i d i S S rb a - findlD 8 , ot , fact * and > lf *o, under 
am, L TOnd ff 10DS u ,s enlirel y different and does not in 
any way affect the competency of the appeal. 

t»toi£ rinclpl !- of la ^ , means a rule of axiom of law 
while a question of law is one which arises when 


• —S. 25 (1)—Questions of fact, 

It is open to the appellant to raise questions of 
fact in an appeal under S. 25 (1). In dealing with 
questions of fact it would be proper to follow the 
practice always acted upon by the Privy Council in 
regard to findings of fact. There must be some justi* 
fication for interfering with any finding of fact of the 
first appellate Court challenged by the appellant, 
Gulabchand Gambhirmal v. Kudilal Covindram. 
1960 M P L J 334 : 1959 M P C 143 : 1959 Jab L J 

78 : AIR 1959 Madh Pra 151 (158) (Pt B) (Pr 11) 
(FB). 


25 (1) — Question of law—Construction of 
contract—(C. P. Code (1908), S. 100). 

The finding of the Division Bench that the agree¬ 
ment was void for uncertainty as regards price was 
based solely on the construction of the last clause it- 
selt of the agreement which had been misconstrued 
by the Division Bench. The construction put by the 
Division bench, did not<depend an any surrounding 
circumstances or extraneous evidence or on any 
meaning of a term as understood in common lan- 

^ bat tbe Fu * BfucB * appeal under S. 25 
(1) did was to construe the deed as a whole and to 
consider the legal effect of certain terms and expres¬ 
sions used therein and arrived at the conclusion that 
the price was fixed. 


lutti u couia 


---- - —uoaijjucu mat me cons- 
truction of the agreement having been decided by 

tne Division Bench on the document together with 
other circumstances or extraneous evidence and on 
what they meant by certain terms and words used in 
the last clause of the agreement, the question as to 
its construction was one of fact and and not of law 
and that no question arose of legal problems beaiing 
on the construction of the document. Therefore it 

? 0t , be j Said tbat the inclusion of the Full 
Pntohnh ’ v0 \ ve * a disturbance of any finding of fact. 
lflM b M e x?o CambhiiBial v. Kudilal Covindram 
1959 M P C 143 1 1959 Jab L J 78« 1960 M P L 1 
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334 : A I R 1959 Madh Pra 151 (162) (Pt H) (Pr 19) 
(FB). 

© —S. 25 (1) — Scope-Inference from fact-inter¬ 
ference—(C. P. Code (1908), S. 100.) 

Finding that a certain agreement to sell a share in 
the managing agency to the plaintiff was a bribe to 
the plaiu.ilf who was a member of an enquiry com¬ 
mittee to enquire into a dispute in which the party was 
interested is one of fact which cannot be interfered 
with m appeal under S. 25 (1) unless there are spe¬ 
cial circumstances which would justify such a 
course. 

The finding that the contract to sell two and a half 
annas share to the plaintiff was as a bribe to him is 
no doubt an inierence from certain primary facts 
and circumstances specifically found but that does 
not make it any the less a finding of fact. 

But where the finding is not based on evidence 
or is based on evidence which is not legal, the deci¬ 
sion that there is no evidence to support a finding or 
that it is based on evidence which could not in law 
be considered is a decision of law. That being so, 
the Full Bench can consider whether the finding is 
based on legal evidence. Gulabchand Gambhirmal v. 
Kudilai Govmdrara. 1959 M P C 143 : 1959 Jab L J 
78 i I960 MPLJ 334 : A I R 1959 Madh Pri 151 
(163; (Pt I) (Pr 22) (FB). 

SECTION 25-A 

0-S. 25- A—'Notwithstanding anything contained 

in S. 25’—Meaning. 

The words '•Notwithstanding anything contained 
in S. 25” which occur in S. 25 (A) only override the 
provisions of S. 25. They do* not limit the depriva¬ 
tion of jurisdiclion only to appeals Jailing under 
S. 25. The words only mean that S. 25 shall be no 
impediment to the non-existence of the jurisdiction. 
If the intention had been to limit the taking away 
the jurisdiction of the High Court only to appeals 
under S. 25, then one would have found the qualify, 
ing words “under S. 25” after the words “any 
appeal” and before the word “from” in S. 25A. But 
as it is S 25-A uses the unqualified words “any 
appeal” which mean that any appeal whether under 
S. 25 or under any other provisions of law. Gokul 
Das v. Mohan Kanwar Bai. I L R (1952* Madh B 
557 : A I R 1953 Madh B 217 (220) (Pt B) (Pr 9) 
(FB). 

SECTION 27 

_Ss. 27, 23 — Rules under S. 27-Rule relating to 

jurisdiction for hearing appeals — Suit for money — 
Test stated — Suit mainly for declaration of share in 
partnership business and for taking of accounts 
Relief of payment of profits as might be found due — 
Value exceeding Rs. 1,000 — Appeal-:— SiDgle Judge 
had no jurisdiction to hear and decide second appeal 
under rules then prevailing. AIR 19o5 NUG 
(Madh B) 2389 (DB). 

m —S. 27 — M. B. High Court Rules, Ch. I, Rule l 
( 11 )—Change in Rule - Appeal to be heard by Single 
Bench — Right of appellant-(Constitution of India, 
Art. 133)—(Civil P. C. (1908), S. 109). 

In exercise of the powers vested by S. 27 of the 
M. B. High Court of Judicature Act, 1949, on 24th 
December. 1951, the Rules of the M. B. High Court 
were altered so as to provide inter alia that an appeal 
from an appellate decree of a District Court in 
which the value of the subject-matter in appeal or 
of the subject-matter in appeal and any cross-objec- 
tion therein under O. 41, R. 22, Civil P. C, did not 
exceed Rs. 4,000 could be heard and disposed ot 
by a Judge, sitting alone. 

Held (l) that this new R. 1 (ii) of Chapter 1 of the 
Rules of Madhya Bharat High Court governed ap¬ 


peals arising out of cases instituted before the 24th 
December, 1951, that is, before the rule came into 
force. 

(2) that on a consideration of the provisions of 
Art. 133, Constitution of India, read with Si. 109 
and 110 of the C. P. Code, the appellant against 
whom a suit for recovery of Rs. 2,893 had been 
filed had no right ot appeal :fo the Supreme Court 
under sub-clause (a) or (b) of Cl. (1) of Art. 133 and 
that he would not be entitled to claim that leave to 
appeal under sub cl (c) must be given to him as a 
matter of right. That being so, the alteration in the 
rule about the jurisdiction of the Single Judge and 
the Division Bench did nut affect any substantive 
right of the appellant to appeal to the Supreme 
Court. Udaybhan v. Firm Shankar Lai. ILR (1952) 
Madh B 530 : A I R 1953 Madh Bha 209 (211) (Pt A) 
(Pr 5) (FB). 

© —S. 27—Extent of power to make rules. 

The power to make rules includes the like power 
to vary, rescind and amend those rules. It is thus 
within the power of the M. B. High Court to provide 
by rules framed under S. 27 whether the jurisdiction 
in appeals to it under S. 23 of the M. B. High -Court 
of Judicature Act, 1949, read with Ss. 90 and 100 of 
C. P. Code is to be exercised by a single Judge or by 
a Bench of two or more Judges. Such a rule would 
be one not affecting the right of appeal but exclu¬ 
sively regulating the procedure of the hearing of the 
appeal. And, therefore, if under the rules of the 
Court or under a statutory provision an appeal is to 
be heard by a particular member of Judges, it is not a 
vested right of any party. A litigant has no vested 
right in the procedure as such surrounding the 
hearing of appeal in the High Court. He has under 
S. 23 of the M.B. High Court of Judicature Act 
read with Ss. 90 and 100 of the C. P. Code a right 
of appeal to the High Court and not to any parti¬ 
cular Bench of the High Court. ILR (1937) All 191; 
50 Cal 512; A I R 1950 Nag 177 (FB), Rel. on. Uday* 
bhan v. Firm Shankar Lai. I L R (1952* Madh B 
536: AIR 1953 Madh B 209 (211 to 213) (Pt C) 
(Prs 5. 7, 8) (FB). 

SECTION 29 

• -S. 29 (b) — Full Bench decision — Power of 

SiDgle Judge to doubt and refer it for reconsidera¬ 
tion—(Precedents). 

In view of S. 29 (b) it is clear that a Single Judge 
can entertain a doubt in respect of a full Bench ruling 
and can write to the Chief Justice for reconsidera¬ 
tion of it by a larger Full Bench. In the reference 
to the Chief Justice the Single Judge can express bis 
doubts on the decision of the Full Bench but he is 
not authorised to state that that decision is erroneous. 
Chandulal v. Baboolal, Madh B L J 1955 H CK 
1284 :1L R (1952) M B 1 1 AIR 1952 Madh Bha 171 
(171, 172) (Pt A) (Prs 3, 5) (FB). 

• -S. 29 (b) — Motion for reference to larger 

Bench—Should not come from counsel. 

The motion to refer a matter to a Full Bench or to 
a larger Bench should normally come ‘ l0m 
Judges themselves and not from counsel when tn y 
find that they are fettered by a decision in a P rev '° 

case which appears to them to require further con¬ 
sideration. Gulabchand v. Kuddal. I L « ( .. 

Madh Bha 15, AIR 1951 Madh Bha 1 (2) (Pt A) 

[Reversed on another point in AIR 1958 S C 5o4]. 

SECTION 31 

_S 31 - Apportionment of business - No depar¬ 
ture from practice unless for cogent Reasons Writ 

petition presented to wrong bench Act of pa 
deliberate - Court refused to t ransfer R and regrned 
it tn nartv. AIR 1955 N U C (Madh B) 4324 (UU). 
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SECTION 37 UNITED STATE OF RAJASTHAN JAGIR. 

DARS (AB0LlTI0N of POWERS) 
ORDINANCE 127 of 1948) 


_S, 37 — Section does not go contrary to principle 

enunciated in S. 37, Civil P. C - (Civil P. C. (1908). 
S. AT (b)). A I R 1955 N U C (Madh Bha) 5357 
(DB). 

£—S. 37 — Existing and current Jaw binding on 
Madhya Bharat High Court—Indore High Court Act, 
1948 not such a law. See United Stale of Gwaliar, 
Indore and Maiwa (Madhya Bharat) High Court of 
Judicature Act (8 of 1949), S. 23. AIR 1953 Madh 
Bha 217 (FB). 

UNITED STATE OF GWALIOR, INDORE AND 
MALWA HIGH COURT ORDINANCE 

(2 of 1948) 

CLAUSE 5 


See Tenancy Laws—Rajasthan Jagirdars (Abolition 
of Powers) Ordinance (27 of 1948). 

UNITED STATE OF RAJASTHAN PAN- 
CtiAYAT RAJ ORDINANCE (7 of 1948) 

See Panchayats — Rajasthan Pancbayat Raj Ordi¬ 
nance (7 of 1948). 

UNITED STATE OF TRAVANCOFE- 
COCIIIN ADMINISTRATION AND 
APPLICATION OF LAWS ACT 
(6 of 1125 M. E.) 

See Travancore Cochin Administration and Appli¬ 
cation Laws Act (6 of 1125 ME). 


% —Cl. 5 — Full Bench decision of Indore High 
(.ourt — Decision is hinding on all Courts including 
Division Benches and single Judge of Madhya Bharat 
High Court — Madhya Bharat Ordinance (I of 1948), 
Cl. (3). AIR 1950 Midh Bha 31 (Pt A) (Pr 13) 
<FB). 

SECTION 23 

-S. 23 — Word “suit” in section includes execu* 

■tion proceedings. 

The word “suit* in the section would include exe¬ 
cution proceedings. Consequently, special appeal 
uuder the section can also lie from orders in execu¬ 
tion proceedings. A f R 1918 Cal 925; 20 W R 421 
<FB) : 12 Mad 110 and 18 All 481 (FB), Ref. 1 Madh 
BLR 130: AIR 195U Madh Bha 12(13) (Pt A) 


UNITED STATE OF GWALIOR. INDORE AND 
MALWA (MADHYA BHARAT) MAINTEN¬ 
ANCE OF PUBLIC ORDER ORDINANCE 

(5 of 1948) 

«fS D ee .?. u kJ| c Safety — Madhya Bharat Maintenance 
of Public Order Ordinance (5 of 1948). 


V 4 N J™ STATE OF GWALIOR, INDORE ANC 
MALWA (MADHYA :BHARaT) REGULATION 
OF GOVERNMENT ACT (1 of 1948) 

<1 ofl948) hya Bharat Re S ulati on of Government A 


UNITED STATE OF TRAVANCORE AND 
COCHIN ADMINISTRATION AND 
APPLICATION OF LAWS ORDI¬ 
NANCE (1 of 1L24 ME) (1949) 

Sea Travancore-Cochin Administration and Appli¬ 
cation of Laws Ordinance (1 of 1124 ME) (1949) 

UNITED STATE OF TRAVANCORE AND 
COCHIN HIGH COURT ACT 
(5 of 1125 ME) (1949) 

See Travancore-Cochin High Court Act (5 of 
1125 ME) (1949). 

UNITED STATE OF TRAVANCORE AND 
COCHIN HIGH COURT ORDINANCE 
(2 of 1124 ME) (1949) 

See Travancore-Cochin High Court Ordinance (2 
of 1124 ME) (1949). 

UNITED STATE OF TRAVANCORE AND 
COCHIN PUBLIC SERVICE COM MIS- 
SION ORDINANCE (6 of 1124 ME) 

(1949) 

See'Travaucore-Cochin Public Service Commission 
Ordinance (6 of 1124 ME) (1949) 

UNIVERSAL OR RESIDUARY LEG ATEE 

Grant of probate or letters of administration to. 

See Succession Act (1925), S. 232. 


U MlfwA T /i7^ov GWAU0R - IND0RE ANI 
Anu L iwi^J 1ADHYA BHARAT) REVENUE 

RFVpLnp T A B ^ , 5 N AND BYOTWARI LAND 
UEVENUE and TENANCY ACT (2007 Samvat 

(66 of 1950) 

*r“ ader , I enancy Laws - Madhya Bharat La 
revenue and Tenancy Act (2007 Samvat) (00 of 195 

UN nF?A S £ A J? 0F ba J as THAN ABOLITIOf 
OF LAGATS ORDINANCE (13 of 1948) 

nance U3 d oYl9$) lhan Ab ° li,l0n of Lagats °" 

UNIT t E P STATE 0F BAJASTHAN ADMINIS. 
TRATION ORDINANCE (1 of 1948) 

1948). Ra,asthan Administration Ordinance (1 
UNITED STATE OF RAJASTHAN BUILDTNr 

(Lease and rent contol) ordinance 

(22 of 1948) 

(Lei 

UNITED STATE OF BAJASTHAN COVENAN1 
See Rajasthan State Covenant# 


UNIVERSITIES 

See (1) Agra^ University Act (8 of 1920), Ss. 2 (a), 

(2) Andhra Uoiversity Act (1920), S. 27. 

(3) Benares University Act (1915). 

(4) Bihar State Universities (Patna University 
of Bihar, Bhagalpur and Ranchi) Act (14 of 
1900). 

(5) Calcutta University Act (18 of 1951). 

(0) Calcutta University B. T. Examination 
Rules. 

(7) Calcutta University Regulations, 

(8) Calcutta University School Code. 

(9) Constitution of India, Arts. 12 and 220 
and 32. 

(10) Delhi_ Universities Act (8 of 1922), Ss. 7-A 

(11) East Punjab University Act (7 of 1947). 
East , PUQ Jab University Regulations. 

(13) Gauhati University Act (10 of 1947). 

(14) Gujarath University Act (1949) 

Jabalpur University Act (21 of 1950). 

(10 Jadhavpur University Act (33 of 1955). 

17 an v d Kfiskmir University Act (1 of 

^UUo amt)* 

j a ?, mu and Kashmir University Calendar. 
(19) Jodhpur University Act (17 of 1902). 


UNIVERSITIES ACT (1904). S. 25 
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(20) Lucknow University Act (5 of 1920). 

(21) Madhya Bharat Vikram University Act (18 
of 1955). 

(22) Madras University Act (7 of 1923). 

(23) Mysore University Act (23 of 1956). 

(24) Nagpur University Act (5 of 1923). 

(25) Osmania University Act (Andhra Pradesh 
Act 9 of 1959). 

(28) Patna University Act (25 of 1951). 

(27) Panta University Act (3 of 1982), 

(28) Punjab University Act (7 of 1947). 

(29) Punjab University Regulations. 

(30) Rajasthan University Act. 

(31) Sagar University Act (16 of 1946). 

(32) Travancore University Act (1 of 1113 ME). 

(33) University of Bihar Act (27 of 1951). 

(34) Utkal University Act (13 of 1943). 

(35) Utkal University Regulations. 

(36) Utkal University Statutes. 

(37) Uttar Pradesh Universities Ordinance (1 of 
1959). 

UNIVERSITIES ACT (CENTRAL 
ACT 8 of 1904) 

SECTION 25 

-S. 25—Calcutta University Regulations—R. 4.B— 

‘Two following examinations’ — Meaning of — The 
words must mean the examinations in which the 
candidate could sit and would not include an exami¬ 
nation at which he could not sit by an order of the 
University itself. See Calcutta University Regulations, 
Chap. 31, Regn. 4-B. 1957 Cri L J 1238 : A I R 1958 
Cal 83. 

-S. 25 — Regulations under, Calcutta University 

Regulations, Chap 25, Regns. (5), (6) and (8) — Disci¬ 
plinary action—Sub-committee appointed by Exami¬ 
nation Board to investigate — Committee reporting 
direct to Syndicate — Syndicate in confirming report 
acts without jurisdiction. See Calcutta University 
Regulations, Chap. 25, Regn. (5). AIR 1957 Cal 428. 

-S 25 — Regulations under, Calcutta University 

Regulations, Chap. 25, Regn. (5)—Disciplinary action 
— Enquiry by Examination Board — Opportunity to 
candidates to defend themselves. See Calcutta Uoi- 
versitv Regulations, Chap. 25, Regn. (5). AIR 1957 
Cal 428. 

_S. 25 (1)—Regulations under—Chap. 16, Regn. 7 

—Scope. 

The National Council of Education, Bengal, with its 
object to foster education on patriotic lines held three 
examinations, last being the Final School Standard 
examination. Calcutta University accepted this exa¬ 
mination as equivalent to the Matriculation examina¬ 
tion of the University. The petitioner a student of 
the Calcutta University had appeared at the School 
final examination and also at the final school stan. 
dard examination of the Council as an external or 
private student. He failed in the former but passed 
in the latter but submitted an application through 
the College authorities of the Ashutosh College 
together with all necessary documents, migration fee 
and registration fee, in order to obtain sanction to 
his migration. He then got admission to the College. 
Meanwhile, the Syndicate decided that no student 
who has passed the final school standard can be 
admitted to any College if he has failed in any test 
examination or the School final examinafion of the 
Board of Secondary Education, West Bengal. The 
Registrar of the University issued circulars to the 
Colleges to the effect that any student who has passed 
Final School Standard examination may be admitted 
to College provided his guardian makes a declaration 
that the student has not failed at the test examina¬ 
tion of any school or School Final examination of 
the Board and in case declaration is found false, ad¬ 


mission shall stand dismissed. Principal of Ashutosh 
College asked petitioner’s father to make :the decla¬ 
ration against which this petition Tor mandamus. 

Held, that this was not a bona fide case of migra¬ 
tion. The University was entitled to take a view that 
the petitioner failed to come up to its own standard 
but somehow passed the examination of another 
institution whose examination'has been recognised 
but held suspect and there was nothing illegal in it,, 
because the facilities of mutual recognition extended 
to sister universities or educational institutions are 
not meant to be used as devices to circumvent the 
educational programme of the University-, or to 
destory its own standards. In such an eventuality, 
the Syndicate has the power to refuse sanction and 
it must be allowed to use-that power. High Court is 
not called upon to interfere. 

The contention that even if the Syndicate has 
power to refuse sanction to migration, it has no 
power to ask the college to remove a student from 
the rolls is not tenable. Since the Syndicate can 
refuse its permission, there is no reason why it 
cannot impose conditions for granting such permis¬ 
sion. Besides, since the admission was provisional, 
and the college was entitled to put an end to it, it 
was in the interest of the student himself since the 
admission was not capable of being sanctioned by the 
University. 

Result of the relevant regulations, resolutions and 
circulars'summarised. AIR 1953 Cal 783 (786) (Pt A> 
(Prs 12, 13). 

—S. 25—Regulations under—Constitution of India, 
Arts. 14 and 19 (1) (g).) 

If the Syndicate of a University makes special rules 
for students who migrate to it from another University 
that is not discrimination. All categories of students 
cannot be treated alike. To treat students migrating 
from another University as a separate class, from 
students passing the University’s own examinations, 
is not an unreasonable classification and certainly has 
a rational basis. 

Study in an University is not an "occupation” 
within the provisions of Art. 19 (1) (g). The diction¬ 
ary meaning is "Employment, business, calling” none 
of which are applicable to academical pursuit simpli- 
citer. A teacher may be said to have an occupation. 
A student cannot be said to be following any occu- 
tion, in the generally accepted sense of the term. The 
regulations of the Calcutta University regarding the 
migration of students do not therefore violate Art. 19 
(l) (g). AIR 1953 Cal 783 (787) (Pt B) (Prs 15, 16), 

-S. 25—Writ against University — Duty of Board 

of Examiners to act judicially—Jurisdiction of Court 
to interfere—Universities Act, 1904, S. 25 — Regula¬ 
tions under, Chap. XXV Reg. 8. See Constitution of 
India, Art. 226. AIR 1952 Cal 594. 

-S. 25—Calcutta University Regulations, Ch. XXV 

— Unfair practice by student at examination — Con* 
cellation of his examination—Power of Syndicate 
Constitution of India, Art. 226. 

Under the provisions of Ch. XXV of the Regulations 
of the Calcutta University, the body which has juris¬ 
diction to consider cases of breaches of discipline 
arising in connection with examinations and to 
modify the results of such examination is the Exa¬ 
mination Board. When it has considered the results 
of the examination and cases of breaches of discipline 
it is then under a duty to forward a report to the 
Syndicate. The Syndicate has no power to vary the 
findings of the Examination Board. It may confirm 
such findings or if it disagrees with them it may 
refer them back to the Board for reconsideration. It 
is clear from the above that the Syndicate is not 
empowered to consider questions of malpractices and 
breaches of discipline and that it is a matter for the 
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Examination Board. Accordingly, a resolution passed 
by the Syndicate cancelling the examination of a 
student accepting a report made to it by a sub¬ 
committee of the Examination Board that the student 
was guilty of unfair practices at the examination 
without any finding or report whatsoever from the 
Examination Board itself, is clearly contrary to the 
Rules of the University, and has no legal effect. A 
writ of mandamus maybe issued under Art. 220 of 
the Constitution directing the University to forbear 
from giving effect to the said resolution. (1952) 50 
CWN 730. 

UNIVERSITY OF BIHAR ACT (BIHAR ACT 

27 of 1951) 

PREAMBLE 

—Premble—Statute XIII Art. 2 (2-a), (vii) and (i) 
— Function of University under Art. 2 (2-a) (vii) — 
—Interpretation of Art. 2 (2-a) (x). 

The only function of the University under Statute 
XIII, Art. 2 (2-a) (vii), is to determine the allocation 
of three seats among tbe categories of founders, 
donors and benefactors. There is no authority given 
to the Syndicate under this Statute to nominate any 
particular person in any of these three categories. 
Further, the language of Statute XIII, Art. 2 (2.a) (x), 
on a proper interpretation means that the Syndicate 
should nominate a member of Legislature after con¬ 
sulting the Governing Body with regard to the merits 
and demerits of the individual proposed to be nomi¬ 
nated. When this procedure has not been followed 

iqR?°n m T Qatl0n ° f 3 pers0n is uIlra vires and Hlegal. 
1^64 B L J R 202* 

SECTION 10 

i— S n‘ 10 (5) t :aad 12-Powers of the Vice-Chancel- 
lor Power of affiliation vested only in the senate — 
Under no rule or regulation could the Vice-Chancel- 

imSuTstid r D £r ,itution ° f iadia ' 

SECTION 20 

*j"77 S * ^"■Statutes under — Mandamus—Petitioner 
must have a legal right to enforce its performance 
See Constitution of ! Q dia, Art. 220. AIR 1962 SC 

WZa™ 6 ?* . r0 8 a L rdlD « affiliation of Colle- 
V wsled ° n » ,n the senate-Under no rule 
egulation could the Vice-Chancellor exercise that 

St 486 S (DB)? nSli,Uti0 “ India ' Art ' 22fl ' AIR 

SECTION 22 

iis 

SECTION 58 

ACT (13 of 1962) 

SECTION 4 

*«« TM»b.Hoa of ,er- 

didnot c h ,pr« t d y U f a h v S :. 4of Act 13 of 1982, 
the teacher who is to PH st be given to 

“•srtsas’j; 

SStJ "*■ SEATS 


Chancellor was bound to act, in accordance with 
natural justice before exercise of the statutory power 
conferred by S. 4 of the statute. Therefore even on 
the assumption that S. 4 of the Bihar Act 13 of 1902, 
is intra vires (point not decided) the order of the 
Chancellor dated the 20th June 1902, without notice 
to the petitioner was ultra vires and illegal as it 
violated the principle of natural j'ustice and was 
liable to be quashed by a writ of certiorari under 
Art. 226. (1885) 10 A C 229 and 1911 A C 179 and 
(1863) 14 C B (N S) 180 and (1878) 3 A C 014 (024), 
Applied. 1964 B L J fl 606 : A I R 1964 Pat 41 (42 
to 44)(Prs4, 5,8) (DB). 

UNIVERSITY OF CALCUTTA REGULATIONS 

CHAPTER 46 

-Chap. 46 — Conferment of degrees — Persoo 

admitted to degree not entitled to Diploma in original 
without attending a convocation — Till (he convo¬ 
cation is held only provisional certificate can be 
granted. (Calcutta University Act(VV. B. 18 of 1951) 
8. 10 (2)). (1904) 68 Cal W N 403. 

UNIVERSITY OF RAJPUT ANA ACT (1946) 

See also Rajasthan University Act 

PREAMBLE 

——Preamble — Ordinance under — Ordinances 144- 
and 145 — Calculation of percentage of lectures— 
Duration of lecture. 

The calculation of the attendance of a candidate 
for the purpose of Ordinance 145 should be done 
separately in each subject and not along with the 
attendance of the candidate in other subjects. If a 
Professor delivers a lecture for two hours each day 
it shall have to be computed as one lecture, and no 
more. A I R 1955 N U C (Raj) 1490 (DB). 

—Preamble - Ordinances under-Ordinances 144 

U A~ ?? a b,e 5 l T ?' e A D c s as , ^ecified in Ordinance 
2o0 and not 48. AIR l95o N U C (Raj) 1490 fDRi 


SECTION 30 


■ h '. Sl 3( f T - Qco warranto cannot be claimed as of 
right— University Ordinance not followed — High 

SMI", Immi ,»> i-A. 

have no statutory foundation but are merely recom 

Ea e im' y ' 1961 R “i L W 326 , I L R (1961) 11 

—S. 30-Uuiversity Ordinance No. 65 — Applicant 
lor post of Professor Id Pathology must have post 

Sience i r Tt,e in o, additi °A n '° 6ve yeais 

graduate^egree^belor^he'acqnires 'teaching 1 es° 5 *' 

rience. 1961 Raj L W 329 , iTr U981)ft" 

UNIVERSITY OF SAGAR ACT 
(M. P. ACT 16 of 1946) 

SECTION 14 

V 5 ^ S PK? (4 \r 0rdiaaace 33, Para. 12 - Powers of 

to thRdyear though he^passes^econd 0 * b6 admR * 

J.‘b L j a «5 f 1965 M P i, 5°3« ti0 A S I °J 

Pra217(218)(Fr, 4 5)rDB) AIK 1965 “■* 
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UNIVERSITY OF SAGAR ACT (1946), S. 14 


5. 14 (5) — Vice Chancellor discharging administra¬ 
tive function—Fundamental rights not affected—No 
regular inquiry necessary—Action held competent— 
Natural justice—Principles of. 

The Vice-Chancellor of Saugar University, acting 
under S. 14 (5) read with Ordinances Nos. 12 and 13, 
debarred a student from appearing in any examina¬ 
tion of the University for two yean. The student 
had earlier contravened an order of the Vice-Chan¬ 
cellor directing the students not to resort to any 
propaganda for or against the University. 

Held, that though Ordinances Nos. 12 and 13, in 
so far as they purport to deal with the maintenance 
of discipline amoDgst students, would be ineffective, 
it was within the power of the Vice-Chancellor to 
make the impugned order under S. 14 (5). (2) That 
in making any order for the maintenance of discipline 
under S. 14 (5), the Vice-Chancellor discharged an 
administrative function. The very object of discipli¬ 
nary action v/ould be defeated if in such cases the 
giving of a notice, an opportunity of hearing and a 
regular enquiry was held to be essential before the 
taking of anv action. AIR 1959 S C 107; A I R 1900 
Madh Pra 157, Foil. ; 1942 |2) A E L R 150 ; AIR 
1950 All 539. Distinguished ; A I R 1959 Orissa 190, 
Dissented. (3) That where an administrative action 
affected the fundamental right of a person, an oppor¬ 
tunity to the person affected by the administrative 
action to explain his conduct might be necessary. 
Rut here there was no question of any infringement 
of a fundamental right of the student. (4) That the 
rules of natural justice varied with the circumstances 
of the case, the nature of the urgency, the rules 
under which the statutory authority acted and the 
subject matter that was beiDg dealt with. 1961 
M P C 123 i 1961 Jab L J 241» 1961 MPLJ 371. 

-S. 14 (4)—Termination of employee’s services by 

Vice-Chancellor acting under S. 14 (4) without refer¬ 
ence to Executive Council — Court cannot enquire 
into propriety of action. A I R 1954 S C 217 : i954 
S C 1 204, Rel. on. I960 MPLJ 515 : I960 Jab L f 
397 : 1960 M P C 336 : (1960) 1 Fac L R 147 : I L R 
• I960) Madh Pra 37 r A I R 1960 Madh Pra 208 (2LI) 
(Pt B) (Pr 9) (DB). 

SECTION 32 


function — Fundamental rights not affected -No 
regular inquiry necessary — Action held comp°tent 
See University of Saugar Act (10 of 1940), S. 14 (5)’ 

1961 JabL J 241 : 1961 M PL J371. ‘ 


-Ss. 32,6 (6), 24 (1) and 32 -Scope and Effect of— 

University: ordinance No. 20—Vaildity—Teac- ers of 
affiliated callege — Right of against governing body 
— Order of dismissal of ;temporary lecturer — 
Remedy. 

Held, on facts that a teacher of an affiliated college 
who had no order of appointment and was working 
only on the basis of a letter, could not be regarded 
as permanent teacher of the college and had no 
remedy under the Code in respect of order of dismis¬ 
sal passed against him. 1960 M P C 094 1 1961 Jab 
L J 120: 1961 \1 P L J 239. 


SECTION 49 

-S. 49 — Probationer— Termination of service be¬ 
fore expiry of probationary period— Notice not re¬ 
quired—Omission to give notice where required does 
not render order of termination illegal — Remedy of 
probationer for recovering salary tor notice period 
—Section does not stand in the way of probationer’s 
filing a suit for recovery of the salary for the notice 
period. 1960 M P L J 515 i 1900 Jab L J 397 : 1960 
M P C 236 . A 1 R 1960 Madh Pra 208 (212) (Pt C) 
(Pr 10) (DB). 


UNLAWFUL ASSEMBLY. 

See (1) Penal Code (1800), Ss. 141, 142, 143, 144, 
149. 

And (2) Statutory cross refererces under (i) 
“Criminal law" and (ii) "Criminal Trial”. 

UNLAWFUL CONSIDERATION 
Contract for 

See Contract Act (1872), Ss. 23. 24. 

Negotiable instrument obtained for. 

See Negotiable Instruments Act (1881), S. 58. 

UNLAWFUL CONTRACT) 

See Contract Act (1872), S. 23. 


_S. 32 — College Code — Scope and object of— 

•Governed affiliation of colleges with University — 
Relation of employee with governing bodv of a 
college was governed by contract between the two 
— Code had no application to the contract. 1901 
MPLJ 239, Foil. 1962 MPLJ (Notes) 176. 

_S. 32—Ordinance under-Ordinance 19, Arts. 12, 

'13,14, 15 - Quasi-judicial and administrative orders 
—Executive Council of University-Order disqualify¬ 
ing examinee for misconduct — Action is administra¬ 
tive - Opportunity to examinee of being heard not 
obligatory. See Constitution of India, Art. 226. AIR 
1961 Madh Pra 356 (DB). 


_S 32- Ordinance 19, Art. 13 - Subjective satis¬ 
faction- What constitutes - Subjective satisfaction 
whether can be challenged in Court of Law. See 
Constitution of India, Art. 220. AIR 1901 Madh Pra 

356 (DB). 

_ c 32—Ordinances under—Ordinance 19rArts. 12, 

13 14 and 15 - Use of unfair means by examinee- 
University authorities can cancel his result even after 
,wiared to have passed examination. 1901 
M P C 225 1961 Jab L J 913 , 1961 MPLJ 828 . 
AIR 1961 Madh Pra 356 (358) (Pt A) (Prs 3, 5) 

(DB). 

_§ 32 — Order made under Ordinances 12 

and 13 — Disciplinary action against student under 
S 14 ( 5 )—Vice-Chancellor discharging administrative 


UNLAWFUL OBJECT OR CONSIDERATION 
Contract for 

See Contract Act (1872), Ss. 23, 24. 

Transfer for 

See T. P. Act (1882), S. 0(h). 

UNLAWFULLY ENGAGING IN TRADE 
BY PUBLIC SERVANT 

See Penal Code (1800), S. 108. 

UNNATURAL OFFENCE 
See Penal Code (1800), S. 377. 

UNPAID PURCHASE MONEY 

Suit for. 

—Limitation. 

See Limitation Act (1908), Art. 111. 

UNPAID SELLER 

Defined. 

Sea Sale of Goods Act (1930), S. 45. 

Lien of. 

See Sale of Goods Act (1930), Ss. 40, 49 and 54. 

UNPROFESSIONAL CONDUCT 

See (1) Chartered Accountants Act (1949), S. 21. 
(2) Legal Practitioners Act (1879), a. 
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UNTOUCH ABILITY OFFENCES ACT (1955), S. 4 


SECTION 4 

-S. 4 — Untouchability — Meaning—The word in 

the Act has been used in the same sense as in Art. 17 
of the Constitution. See Untouchability (Offences) 
Act (22 of 1955), S. 3. AIR 1958 Mys 84 (DB). 

-S. 4 (iv) — Applicability— Private well—Right of 

access to use of well by public — Proof — Permissive 
use by villagers — Not sufficient." 

Section 4 (iv) of the Untouchability Offences Act 
does not apply to private wells. The owner of a 
private well being free to regulate the use of his well 
by co-villagers, the fact that such owner permitted 
other people in the village to draw water from the 
well, would not be a proof ol the fact that every 
villager has a right ol access to or right to use the 
well. The prosecution must affirmatively establish 
that the public had a right of access to or use of the 
well in question before the offence under S. 4 (iv) 
can be said to have been established. (1962) 28 Cut 
L T !57 : IIR (1962) Cut 256. 


SECTION 5 

S. 5 (b) and 12—Gist of offence under —Segrega¬ 
tion of Harijau students into a separate division 
whether amounts to an offence — Discrimination — 
Meaning of-Constitution of India (1950), Arts 15, 
16 and 29. 

What is required by S 5 (b) of the Untouchability 
(Offences) Act, is the doing ot any act which discri¬ 
minates against any such person on the ground of 
untouchability. In other words, there is no require¬ 
ment that the discrimination should only or solely be 
on the ground of untouchability. It will be noted 
that the section does not speak of any mens rea or 
intention with which the act should be committed. 
The section is entirely different from the wording of 
Arts. 15, 10 and 29 of the Constitution which says 
that the discrimination should only or solely be on the 
ground ot untouchability. Under S 5 of the Act 
even if the discrimination is not solely or only on the 
ground of untouchability and if untouchability is 
only one of the grounds of discrimination the person 
practising such discrimination would be guilty of the 
offence. So if one of the reasons for the segregation 
of the Ilarijan students is on the ground of untouch¬ 
ability the offence is made out. When the attempt of 
the accused to prove the contrary has failed the 
presumption arises and the Court would be justified 
in holding that the act was committed on the ground 
of untouchability. On the language of the Articles 
of the Constitution and on the language ot S. 5 of the 
Act it is clear that every person who is singled out 
for differential treatment is the victim of discrimina¬ 
tion and to that extent there is discrimination. There¬ 
fore by segregating the Ilarijan students into a sepa¬ 
rate division the accused has clearly committed the 
offence. (1965) MLI (Cri) 32 i 1964 Ker L T 1015 : 
(1964) 2 Ker L R 226 : 1965 Ker L J 206* ILR (1965) 

1 Ker 97 ’ SECTION 6 

_§ 6-Refusing to render service to a Harijan is 

nffpnce — Joint trial of three accused persons— 
Legality-Cr. P. C.(1898),S. 239. 

The applicants (barbers) who had a hair-cutting 
saloon were convicted for refusing to render service 
of cutting hair of complainant on the ground of his 
being a Harijan. They were sentenced to pay a fine of 
Rs 100 each. It was contended that the accusations 
made in the complaint were against three persons and 
since each odo of them refused to render service, 
separate offences were constituted and there should 
have been separate trials. 

Held, that the trial was proper inasmuch as there 
was a positive allegation of all the accused having 
conspired not to cut the complainant’s hair on the 


ground of his caste. A joint trial was permissible 
under S. 239 of the Criminal Procedure Code. The 
prosecution had only to prove that the complainant 
was ready and willing to pay for the service that he 
demanded to be rendered. 1963 M P L J (Notes) 52. 

SECTION 7 

-S. 7—A person organising recitation of Ramayan 

— Public invited and allowed to make offerings— 
Place public but cannot be said to be a public place 
of worship nor Ramayan can be said to be object of 
worship — Conviction cot justified. See Untouchabi. 
lity (Offences) Act (1955), S. 3. IS65 M P L ) (Notes) 
13. 

-S. 7—Offence under—Abolition of uotouchability 

under Art. 17 of the Constitution — Effect-No right 
to use private well accrues-Refusal by owner to 
allow use of his well—No offence committed — Con¬ 
stitution of India, Art. 17. 

By the abolition of untouchability under Art. 17 of 
the Constitution no right accrues topanoBoysin 
Orissa to use a privately owned well. Consequently 
the owner who refuses to allow the use of his well 
by such boys does not commit any offence under.S. 7 
of the Untouchability Offences Act. (1962) 28 Cut 
LT 157; ILR (1962) Cut 256. 


SECTION 12 

-S. 12—Gist of offence under—Segregation of Hari- 

jan students into a separate division whether amounts 
to an offence—Discrimination — Meaning of (Consti¬ 
tution ot India, Arts, 15, 10, and 29). See Untoucha¬ 
bility (Offences) Act (1955), S. 5 (6). (1965) Mad L J 
(Cri) 32 i (1964) Ker L T 1015. 


USAGE 


See (1) Banker and Customer. 

(2) Custom. 

(3) Easements Act (1882), Ss. 2,18. 

(4) Evidence Act (1872), Ss. 13, 35, 48. 

(5) Hindu Law. 

Negotiable instruments, usage relating to. 

See Negotiable Instruments Act (1881), S. 1. 


USED MOTOR VEHICLES CONTROL 
ORDER (1944) 


PREAMBLE 

—Preamble - Order not ultra vires. See Motor 
■bides Spare Parts Control Order ( 1944 ) and Used 
otor Vehicles Control Order (1944), 1952 Cri L I 

ATI) IQCO Aimov 17 


USE OF FIRM NAME AFTER DISSOLU¬ 
TION OF FIRM 

See Partnership Act (1932), S. 53. 


USE OF TRADE MARK 

See Trade and Merchandise Marks Act (1958), 
2 

USING FALSE TRADE-MARK 
See Penal Code (45 of 1860), S. 480. 

USING FORGED DOCUMENT AS GENUINE 
See Penal Code (1800), S. 471. 

USING MOTOR VEHICLE-IN UNSAFE 

CONDITION 

See Motor Vehicles Act (1939), S. 121. 


USING MOTOR VEHICLE WITHOUT 

PERMIT 

See Motor Vehicles Act (1939), S. 123. 


USING OF EVIDENCE KNOWN TO BE FALSE 
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USING OF EVIDENCE KNOWN TO BE 

FALSE 

See Penal Code (I860) S. 190.: 

USUFRUCTUARY MORTGAGE 
See T. P. Act (1882), Ss. 52, 02. 

USURIOUS LOANS ACT (10 of 1918) 

See under Debt Laws. 

USURY 

See Enactments under “Debt Laws”. 

USURY LAWS REPEAL ACT (28 of 1855) 

SECTION 2 

——S. 2 - Scope — Section dots not destroy jurisdic¬ 
tion of Court to give relief against penal clause. 

The law laid down io S. 2 applies only to a primary 
contract. It does not destroy the equitable jurisdic¬ 
tion of the Court to give relief against a penal clause 
for which an express provision is made in S. 74 of the 
Contract Act. AIR 1952 Pat 271 (273) (Pt C) (Pr 8). 

UTERINE BLOOD 

Defined. 

See Hindu Marriage Act (1955), S. 3. 

UTKAL UNIVERSITY ACT (ORISSA ACT 

13 of 1943) 

PREAMBLE 

-—Preamble — Regulation of Academic Council of 
University has statutory force—General principles of 
interpretation of statutes will apply. See Interpreta¬ 
tion of Statutes. A I R 1955 Orissa 151 (DB). 

♦TT P I C c mb J e ~ Decision of Academic Council and 
that of Syndicate—Inconsistency in. 

.u Wh ! r .l th ? re I s ao inconsistency between the deci- 
sionof the Academic Coancil and that of the Syndi¬ 
cate, the Academic Council’s decision alone will 
prevai 1 inasmuch as it is within its exclusive iurisdic- 

i s s aiM^ 2nb6 th0 co . urses °* s fudy. In exercising 
SvnrfK? y P °r r ° L f Prescribing text-books the 

DresnrihS uft? 0 * A g0 * bey . 0n £ the courses of study 
Kc nn ^ll th h 4 cadera,c Council and if it does so 

19541 C,if fiL b V? its Jurisdiction. I L R 

(Pr14MDB 6 ) 44 ’ A 1 R 1955 ° ,,SSI 151 U55) (Pt C) 

SECTION l.A 

T ? rovision that out of 14 regis- 
a c? ates ’ elected to Senate, four to be from 
rged States — Not discriminatory. See Utkal 

gaff Z* Ct U3 0f 1943) ' S - 8 (3) <*>• A 1 * 1957 

F^n S c*ii’ A ? D( ! 8 * as am0 nded by Act (9 of 1947) — 
necessUv^f*«ff Ct ft Merged States - Notifications, 

SECTION 5 

ballnHn* I "■ Vice ’ Chancellor can hold another 

Sssssasssaa 


of vires or boDa fides. See Constitution of India, 
Art 220. A I R 1952 Orissa 359. 

SECTION 8 

-S. 8 (as amended by Act 9 of 1947) — Extension 

of Act to merged States — Notifications, necessity of, 
after Adaptation of Laws Order, 1950 — Absence of 
notification extending Act—Notification to hold elec¬ 
tion of registered graduates, from Merged States— 
Validity — (Orissa Merged States (Laws) Act (4 of 
1950), S. 4). See Utkal University Act (13 of 1943) 
(as amended by Act 9 of 1947), S. 1-A. A I R 1957 
Orissa 159 (DB), 

-Ss. 8 (3) (iv), 1-A — Validity of —Out of 14 regis¬ 
tered Graduates elected to senate, four to be from 
Merged States — Classification is a reasonable one and 
not descriminatory even after the States became part 

of State of Orissa—(Constitution of India, Arts 14 15 
(4)). ILR (1957) Cut 526 : A I B 1957 Orissa 159 
(101,102) (Pt B) (Prs 7 and 9). 

S; 8 (3) (iv) — University statute under Act 
Ch. XV , Law 9 (3) (d)—Notification for election of te- 

gistered.graduate ’•belonging" to merged territories_ 

Notification held vague — (Constitution of India 
Art 22fl — Quo warranto — Who can apply) II R 
(1957) Cut 526 : A I R 1957 Orissa 159 (163 164) 
(Pt C) (Prs 11, 12, 14,15). 1 ' 


—S. 8 (3) - Balloting out of one fifth of elected 
fellows—Meaning. See Utkal University Act (Orissa 
Act 13 of 1943), S. 12. AIR 1952 Orissa 359. 

SECTION 12 

“— S - JS-Writ of Quo Warranto - University- Elec¬ 
tions of Fellows - Balloting out - Writ petition by a 
Fellow of University - Persons affected not parties- 
Matter to be considered in granting and refusing the 

1952 OrLa C 359.“ Uti0n ° India ‘ Art ‘ 228 ' * 1 « 


rr, S n,l7m" 0li “ S , 0Ut “ f V ni ««“y Allows under 
S ; Ut * al University Act, irregular-Persons affect¬ 
ed directly not makmg complaint - Irregularity not 
producmg any material consequences to the interest 
of the University, or any tangible repercussion on 

pr n P f. r .. UD f I0mng , 0 ^ Uaiversity as democratic bodv 
“-Petition for writ by relator, held would be reacted 

359 [dB) ° f lQdia ’ Art 220< A 1 R 195 2 07U5 

fliw.’ 12 “i?f d 8 “ Bfl ! ,oti °S out 'one-fifth of elected 
fellows “- Meaning of — Powers of Vice-Chancellor 
—Second balloting out' —Legality— S. 5 (6). 

rlifcrtniwfi' anc * Pa uterahi, J., Narasimham, J. • 

S 19 oi ,1' A h 1 of , th , e el 5 cted fellows un &} 

wf ®L Act ,s ft b ® calculated on the number of 
fellows that could be elected under S 8 m nf 

Act and not with reference to the elected fello vs who 
had been returned on the first election. vno 

J Par y ‘ Where the Vice-Chancellor dis 

covers that he had committed a mistake in m 

out the ‘‘balloting out”, which Power was vS?? 

anT‘hlll 0 ot oTa W second h™ ' 0 Caac / ,he 
do'a.h 185 '-)"- 6 ' ,f . the law e mDOwersany C p?r r S o“?o 

do a thing it gives the power to do everything 
purpose of carrying it out. The power b ( ° 
the purpose is accomplished. lathe ? ntl1 

specific provision to the contrary it ct!! 1 
the second balloting out is void* or illegal b ® helld 

out" ^executive ba " Q, ‘ D « 

Of an executive function the poweVV* ercise 
correct one’s own act or decisinn°i!ft L° r6v,ew or 
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and it could not be said that any vested rVghtf were 
affected thereby. The result of publication has net 
given a hoality to it. Even if it amounted to a “pro- 
cjfdiDg” of the University and fell within S. 5 <fl) 
that would not prevent as a matter of law his ex¬ 
cising the power to correct the mistake by cancella¬ 
tion of h? i; mistaken action. The power of correction 
of the higher authority does not preclude the power 
of correction of the original authority. 

Per Panigrahi, J. :-The Vice-chancellor’s action in 
cancelling the first balloting out and holding a 
second is not a ‘ proceeding” falling within the pur¬ 
view of S. 5 (6) so that it can be annulled by the 
Chancellor. Even if it be so there is no authority 
against the Vice-Chancellor himself annulirg it. MR 
1952 Orissa 359 (369, 379, 331) (Pt A) (Prs 20, 53, 
61). 

— Ss. 12 and 5 (6) — Vice-Chancellor can hold an¬ 
other billeting out, suo motu, on discovering the 
first to be wrong and irregulir. 

Per Panigrahi, J. — Where the Vice Chancellor dis¬ 
covers that the balloting out carried out by him was 
wrong he has power to hold suo motu a second 
balloting out. The principle of law that should be 
applied is that if the law enables something to be 
done it gives the power at the same time to do every¬ 
thing that is-indispensable forthe purpose of carrying 
out tne object in view. That power subsists until the 
purpjSr is accomplished—Ubi aliquid conceditur.con- 
ceditur et id JiDe quo res ipsa esse non potest-When 
anythiogis granted, that also is granted without which 
the thir.g grafted cannot exist. In the absence of 
any specific provision to the contrary it cannot be 
said that the act of the Vice-Chancellor in holding 
another balloting out is either void or illegal. Even 
if it be considered to have been an error it is an 
excusable error which could be rectified by the 
wrong doer himself and not a culpa gravis justifying 
the interference of the Court 
Per Das, C. J. — The Vice-Chancellor is entitled to 
correct his own mistake, or review his own act. pro¬ 
vided of course, such correction or review is bona 
fide, and not for any ulterior purpose or arbitrary, 
which is the pre requisite lor all valid exercise of 
statutory powers. In such matters, there is a broad 
distinction between the exercise of executive func¬ 
tions and the exercise of judicial or quasi-judicial 
functions. As regards the latter, it is beyond dispute 
that power of going back on or modifying a prior act 
or decision must be derived from a specific law or 
statute; but in the exercise of executive functions the 
power to review one’s own act or decision or to 
correct one’s own mistake, is inherent, unless there is 
some other statutory provision which limits or prohi- 
bits it; or unless as a result of such executive action, 
other present and vested rights are affected If in the 
present case, either the balloting itself or the notifica¬ 
tion and the publication of the results of balloting 
can under the scheme of the Act and of the Statutes 
be held to interfere with any present and vested 
rights of the Fellows of the University, it could not 
be said notwithstanding that the balloting is an exe¬ 
cutive act, that the act is open to cancellation or re¬ 
view by the Vice-Chancellor. But the balloting con- 
ducted so much in advance of the elections cannot be 
satd to hive legally affected any vested rights at that 

stag*- , . , 

Though balloting is a preliminary step for such 
election a notification of the results of balloting is not 
necessarily a notification issued under Cl.(2) of Law; 9 
of Chap. 15. If the Vice Chancellor has adopted the 
Kocedure of publishing the results of balloting in 
»he Ottic'al Gazrite, that was only a bona fide step 


taVeato g'^puM'c.iy Such publication caunolim. 
part to the results of balloting any further legal con. 
requeue' Therefore the fa/, th.t the result ofS 

balloting has been published by the Vice-Chancellor 
does not necessarily give it a finality so far as he is 
concerned. 

Applicability of S. H, Orissa General Clauses Act, 
considered. 1 

Per Panigrahi, J.-The Vce Chancellor’s action in 
cancelling the first and holding the second ballot is 

not a "proceeding” of the University which falls 
within the purview of the powers of the Chancellor 
under S o so that it can be annulled by the Chancel¬ 
lor. Even a .sumipg it to be so.it cannot be said that 
it was not in conformity with the Act or the Statutes 
as neither the Act nor the Statutes lay down how he 
!' j Perform the act. The power to annul is no doubt 
lodged id the Chancellor but there is no authority for 
the vie v that the University cannot annul its ovn 
proceedings. 

Per Das, C. J.—Even if the balloting amounted to a 
proceeding, and fell within the scope of the powers 
ot the Chancellor under S. 5 (6) that would not by 
''' Preclude, as a matter of la w the po wer of the 
\ ice-Chancellor, if any, to correct his own mistake 
by adopting the form ot cancellation of his previous 
mistaken action. The power of correction by a higher 
authority is not necessarily inconsistent with the co¬ 
existence of the piwer of the original authority to 
correct its own mistake. AIR 195* Orissa 359 (370, 
371, 372. 373, 3S2, 3S3) (Pt D) (Prs 24, 25,26, 27, 28, 
63 and 64). 

UTK4L UNIVERSITY REGULATIONS 
REGULATION 20 

-Regs. 20 (8), 2 (2), 20 (9) - Scope - Candidate 

passing I A. Examination admitted to fhreejear 
degree course as per Reg. 2 (2)—Cand date obtaining 
in aggregate more than 50 per cent, of marks in 
Part 1 and Part 2 of Final Examination — Cannot 
claim to be declared to have passed the fioal exami¬ 
nation with distinction as per Reg. 20 (8). ILR (1964) 
Cut 177. 

UTKAL UNIVERSITY STATUTES 
CH APTER 9 

—Chap 9, Law 3 (2) — Standing Order No. 4 — 
Failure to comply with-Effect—Waiver of notice. 

The failure to comply strictly, with the provisions 
of notice contained in the Standing Order No. 4 is 
not a mere irregularity. It invalidates the meeting 
and the business transacted thereat unless it is not 
reasonably practicable to summon a particul tr person, 
who is not present at the meeting and has no notice 
of it, by reason of his address being unknown or his 
being out of reach. 

Where in an ordinary meeting of the Syndicate an 
urgent question is raised without giving any previous 
notice, the question of notice may be waived if all the 
member! are present but nu question of such waiver 
arises when an important member is absent. More¬ 
over, where the meeting is called not for any personal 
benefit but for the purpose of public duty it is not 
competent for any person to waive it. 

Similarly the duration of the notice as required by 
the Standing Order No. 4 has also to be strictly con¬ 
strued. 

Held that as StandiogOrder No.4 was contravened 
and all the members ol the Syndicate had not waived 
the notice, the resolution passed by the Syndicate at 
that meeting was invalid and inoperative. ILR (l9oI) 
Cut 407 i 17 Cut L T 320 : AIR 1952 Orissa 1 (6) 
(Pr 14) (DB). 

[Reversed in AIR 1954 S C 217.] 







CHAPTER 22 

_Chap. 22,Law 2—Syndicate—Po wer of, directing 

fresh examinations. See Utkal University Statutes, 
Chap. 23, Law 8. AIR 1952 Orissa I (DB). 

CHAPTER 23 

—Chap. 23, Law 8, Ch. 22, Law 2 — Syndicate — 
Power of directing fresh examination. 

Though it is true that if Law 8 of Chap. 23 is read 
independent of other provisions of the Statutes it 
suggests that the Syndicate has only the power to 
publish the results of the examinations as reported by 
the Board of Examiners and has no power to dis¬ 
approve the results, the last para of Law 2\o\ Chap 22 
expressly states that the results when passed by the 
Board of Examiners shall be submitted for the ap¬ 
proval and publication by the Syndicate, and the 
power of approval must necessarily include the power 
of disapproval also, if for any sufficient reason ic 
holds that the examination has not been conducted 
in a fair manner. This however does not mean that 
the Syndicate can arbitrarily throw away the report 
of the Board. ILR (1951) Cut 407 : 17 Cut L T 326 i 
AIR 1952 Orissa l (5) (Pt D) (Pr 10) (DB). 

(Reversed on another point in AIR 1954 S C 217.] 

UTT4R PRADESH ABOLITION OF Z\R.E. 

CH AH ARAM ACT (30 of 1951) 

PREAMBLE 

• —Preamble — Act is not retrospective. 1954 All 
L J 726 : 1955 All W R (HC) 50 i ILR (1955) 1 All 
557 1 AIR 1955 All 59 (62) (Pt B) (Pr 19) (FB). 


UTTAR PRADESH ACQUISITION OF 
PROPERTY (FLOOD RELIEF) TEM¬ 
PORARY POWERS ACT (39 of 1948) 

SECTION 9 

S. 9 (1), Proviso 1 — Premature petition—Poten¬ 
tial threat not enough—Land of petitioners acquired 
under U. P. Acquisition of Property (Flood Relief) 
temporary Powers Act — Orders for compensation 
not issued — Provision of Act cannot be challenged 
on ground of inadequacy of compensation. See 
Constitution of India, Art. 220. AIR 1962 All 606 
(UB). 

1 Proviso l — Validity — Acquisition of 
Jand - Compensation — No provision for full market 
value of property acquired — 1st proviso to S. 9 (1) is 
invalid— Severability of proviso from enacting sec¬ 
tion and Act — Interpretation of Statutes — Govern- 
{“F. 1 ° A f i Qd ‘® Act (1935), S. 299 - Constitution of 

India, Arts. 31-A, 31 ( 2 ).J 

lQ??* er, u*ji^t 0 ^ tbe Government of India Act, 

lhe ? 0neral priQcipIe of the law of 
minent Domain and provides for compensation, 

souehffn hA 6reby f r 1 t value of the P ro Perty 
o l am be JT ,re ?\ Inso ara L s ,h0 first 

2 on . fheaate of publication or on the first day of 

K Whichem is lflss b8 “eated >° be 

provision n? f jiff pro P ert y acquired, there is no 

Full mort?» V ? D8 adequate compensation or the 

teeth va ue# - The P f r0viso ls . therefore, in the 

teeth of the provisions of S. 299 and it was not 

th5 P nrft!^°# ft 7 F: L0 8k lat u r e to have enacted 

AIR 1951 A " 674 ,FB) a “ d 

proviso to S. 9 is taken away, the enactina 
S 9ll) :1 of n S! a ? ected - Evea without the pJovis? 
would hi AB Am S 311 f . un ? Uon Properly and there 
(1939)2Mnd°r m its being ‘administered. 

2 M ? d L J Supp 45 : AlR 1^39 F C 74, Rel. on. 

hhrrmirfa 0 1 th ? i aD u s wblc h are beiD g acquired are 
humidari plots, the proviso also cannot be saved by 


Art. 31-A of the Constitution, as such lands do not 
come within the purview of the expression 'estate’ 
occurring in Art. 31 A. Bhumidari rights are not 
proprietary rights. The word ‘estate’ in Art. 31-A 
contemplates proprietary rights, i. e., the rights of 
intermediaries and not the lights of tenants. AIR 
1957 All 153 and AIR 1901 S C 1790, Rel. on. 
Similarly, the Act cannot be savtd by Cl. (2) of 
Art. 31 cf the Constitution as it is not covered by 
Cl. (0) of the Article. The Act was passed in 1948. 
Therefore, it could not be a law which had been 
enacted not more than 18 months-before the com¬ 
mencement of the Constitution. AIR 1962 All 606 
(607, 60S) (Pt B) (Prs 2 to 5) (DB). 

UTTAR PRADESH ADMINISTRATION OF 
EVACUEE PROPERTY ORDINANCE 

(1 of 1949) 

PREAMBLE 

-Preamble — Invalid statute — If validated by 

Government of Iadia (Third Amendment) Act — 
(Government of Iodia Act (1935), S. 83 (3) ) — 
(Government of India (Third Amendment) Act (4 of 
1949)—(Constitution of India, Arts. 213, 245, 246). 

A statute void for unconstitutionality is dead and 
cannot be vitalised by a subsequent amendment of 
the Constitution removing the constitutional objec¬ 
tions but must be re-enacted. Section 88 of the 
Government of India Act did not authorize the 
Governor of the United Provinces to make an ordi¬ 
nance like the Ordinance No. 1 of 1949, The Gov¬ 
ernment of India (Third Amendment) Act (4 of 1949, 
adding in List 3 of Sch. 7 of the Government of 
India Act, J935, the matter "custody, management 
and disposal of property declared by law to be 
evacuee property” did not validate the Ordinance 
No. 1 that was ultra vires the Governor before it 
came into force. The Ordinance No 1, therefore, 
remained void even after 25th August 1949, when 
the Government of India (Third Amendment) Act 
came into force and there dia not come into existence 
vesting of any property in the Custodian. AIR 
19o4 S C 728, Re!, on. 1957 All L J 509 : 1957 All 
WR(HC) 573 i AIR 1957 All 561 (565) (Pt A) 
(Pr 4) (DB). 

[Overruled on another point by AIR 1901 SC 305 
as interpreted in AIR 1900 All 499]. 

SECTION 2 

' 2 (d) — Evacuee property — Interest of a co- 

. evacuee in certain plots is evacuee property. 
AIR 1955 NUC (All) 1412. 


aj ?*?. evacuee property in custodian— 

aIf lofo?c**?/ 1 % Eva . cuee Property Ordinance (20 
ot 1949), S. 41—Administration of Evacuee Property 

Ordinance (27 of 1949), S. 55 - Administration of 

Evacuee Property Act (31 of 1950), S. 53 (3) - Effect 

ot-Liie ol Ordinance cannot be extended by another 

India Act ll935) ' s ' 88) ' 


It do«« y "" Absence Of notification — 

it does not affect the matter - It does not avoid 

vesting of property. AIR 1955 NUC (All) 1412. d 
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UTTAR PRADESH AGRICULTURAL 
INCOME-TAX ACT (3 of 1949) 

PREAMBLE 

-Preamble — Escaped income — Circumstances 
under which arises — (Income-tax Act (1922), S. 34 
-(Income-tax Act (19G1), Ss. 147 to 153). 

An escape arises (]) when the time limit for passing 
an assessment order expires or (2) when an assessing 
authority erroneously refuse to tax income for any 
reason whatsoever. (1964) 54 ITR 506 : 1964 All L J 
8 o(DB). 

Preamble — Jointly interested — Each person 

concerned must have interest which is joint with 

that of each other person. AIR 1955 NUC (All) 3293 
(OB). 

“ /^ea^hle — Recovery of tax-Burden of proof— 
Avoidance of tax-(Iacome-tax Act (1922), S. 1). 

The burden is on the State to prove that it is 
entitle*] to ascertain revenue before it can recover 
it and, if the subject can without infringing the law, 
escape liability, then the subject certainly can do so 
and it would be no ground for Courts to order 
recovery of any revenue on the ground that, if the 
recovery was not ordered, then it would amount to 
the State being deprived of that revenue. ILR (1953) 
I All S17 : 1952 All W R (HC) 517 : 1952 All L J 
5o7 : AIR 1953 All 25 (28) (Pt E) (Pr 22) (DB). 

SECTION 1 

*—"8. 1—Interpretation of fiscal statutes—Principles 
indicated. See Interpretation of statutes — Taxing 
statute. ILR (1959) 2 All 353. 

—^-Ss 1, ;3. 5 and 15 — Act coming into force from 
1-7-1948 — Income of previous year, i. e., 1947, can 
be taxed—Agricultural income is assessed on income 
of previous year. AIR 1955 NUC (All) 2281. 

SECTION 2 
SYNOPSIS 

(U. P. Agricultural Income-tax Act (1949), S. 2.) 

1. Agricultural income. 

2. Additional collector—Assessment by. 

3. Person. 

4. “Holds.” 

5. Previous year. 

6. Total Agricultural Income. 

7. Proceeding under the principal Act. 

1. Agricultural income, 

-Ss. 2 (i) and 3—Arrears of rent — Land not held 

by assessee—No proof that land was used for agricul¬ 
tural purposes—Not liable to tax. 

An income on which tax is sought to be levied 
must be on agricultural income. It there is no proof 
or finding that the land was used for agricultural pur¬ 
poses in the previous year, income from such land, of 
earlier years, would not constitute agricultural income 
within the meaning of the definition in the Act and 
would be exempt from tax. 19G1 All W R (IIC) 671: 
19G1 All L J 880. 

-S. 2 (1) (a)—Ubari — When it amounts to a release 

or assignment of revenue, the tenure is ubari — Pay¬ 
ment of quit rent is neither a land revenue nor a cess. 
AIR 1924 Nag 133, Rel. on. 1961 All W R (IIC) 59S i 
1961 All L J 478. 

-S. 2(1) (a)—Scope and applicability. 

By a certain resolution certain Jagirdars were ex¬ 
empted from payment of cess in return for their 
maintenance of roads, schools, etc., in their jagir. 
Though the resolution in terms means that they 


would have been liable to be assessed to cess, if they 
had not undertaken to maintain roads, schools, etc., 
it could not mean that !the iagir lands were subject to 
cess assessed and collected by an officer of the Pro. 
vincial Government within the meaning of S. 2(l)(a) 
1961 All W R (HC) 598 : 1961 All L J 478. ' 

——-S. 2(l)(a) and (b)—Sale of kbair trees—Iacome 
—Taxability. 


Aboriculture is also agriculture and products,such 
as timber, which are raised from the land by basic 
and subsequent operations which involve the expen¬ 
diture of human labour and skill in the subsequent 
operations as well as in the basic operation of plant¬ 
ing into the soil constitute ‘agriculture’. Therefore, 
the income derived from the sale of khair trees, being 
income derived by agriculture is liable to be assessed 
under S. 2(1) (b) and i.ot under S. 2 (1) (a). 32 I T R 
400, Foil. 1961 All W R (IIC) 314 i 1961 All L J 253. 

-S. 2 (l)(b)—Sale of grain stock of previous year 

—Amount not part of iacome of assessment year. See 
U. P. Agricultural Income-tax Act(3ot 1949), S.0(3). 
I L R (1959) 2 All 353. 


-S. 2 (l) (a)—“Agricultural incDme” — Malikana 

received by assessee from Government-Income Tax 
Act (1922), S. 2(1)). 

Under a Government notification, the predecessor* 
in-interest of the assessee was divested of all rights 
and interest in the land situated in Pargana S. of 
which he was a jagirdar and instead he was granted a 
right to one/fourth of the net collections of land 
revenue of this Pargana after deducing Tahsil ex. 
penses. 

Held, that the incomeveceived by the assessee was 
agricultural income. AIR I960 All 204, Rel. on. 1959 
All W R (HC) 684 : 1959 All L J 796. 


-—Ss. 2(1), 5 and 6—Scope—Deduction of propor¬ 
tionate land revenue in determining assessable agri¬ 
cultural income. 

Agricultural income has been placed in several 
cla'ses and each class of income is computed either 
under S. 5 or S. 0. Where that income is derived 
from land upon which land revenue is paid the land 
revenue relative thereto is deducted in determining 
the assessable agricultural income. Under S. 5 land 
revenue is deducted in respect of land from which 
that type of income is derived which falls to be deter¬ 
mined under S. 5, and uoder S. 0 land revenue is 
deducted from that type of land from which that 
type of agricultural income is derived which is in¬ 
dicated in S. 0, so that even though land revenue 
may have been composit«dy fixed for all the land ot 
an assessee liable to land revenue at a total figure and 
all the land treated as one unit, yet for the purpose 
of deduction the total must be broken up and appor¬ 
tioned. For the purposes of deduction under S. o 
and S. 0 it is apparent that it must be determined to 
what the proportionate land revenue which a parti¬ 
cular plot of land which yields agricultural in c0 ™ 9 
attracts and then that land revenue has to be de¬ 
ducted. It follows therelore that under S. 5 propor¬ 
tionate land reveaue and not the eatire laud revenue 
has to be deducted. ILR (1958) 2 All 663. 

-S. 2-Income—(Iocome-tax Act (1922), S. 4). 

Held, that the assessee made no business of grow¬ 
ing fruit trees for sale. The sale was made by the 
assessee because, he apprehended that he would be 
divested of his rights in the land on which the trees 
were growing—an apprehension which proved to be 
correct. The circumstances, showed an absence of 
that regularity or expected regularity in the receipt of 
the sale proceeds of the trees which was an essential 
constituent of income for tax purposes. AIR 1932 
P C 138; A I R 1957 S C 729, Foil. (1958) 34 I T R 
426 (All). 
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2. Additional collector—Assessment by. 

9 —S. 2(4) (a) (as amended by U. P. Act 14 of 1956) 
—Assessment year 1952-53 — Proceedings started by 
Additional Collector on 10th January, 1953—Collec- 
tor quashing those proceedings on 20th November, 
1955 — After passing of amending Act, on review 
Collector setting aside his order — Fresh assessment 
by Additional Collector — No question of limitation 
arises. AIR 1903 S C 1394; AIR 1903 S C 1350, Dist. 
Kuowar Trivikram v. State of U. P. (1965) l I T J 
558 : 1965 All W R (HC) 407 : (1965) 1 S C R 336 : 
(1964) 2 S C W R 250: (1965) 1 S C J 595 : (1965) 
57 I T R 17 s AIR 1965 S C 1267 (1268, 1269) (Prs 
7,8). 

3. Person. 

•—S. 2 (11)—Trustees holding land for the bene¬ 
fit of beneficiaries would certainly be covered by the 
definition of person contained in S. 2(11). See Agri¬ 
cultural Income-tax Act (3 of 1949), S. 11(1). AIR 
1957 S C 887. 

S, 2(11)—‘Person’ — Several persons jointly pur¬ 
chasing certain land and forming Co-operative 
Society which was registered under Co-operative 
Societies Act — Society cultivating land belonging to 
its members — Held, Society was association of in¬ 
dividuals and therefore was ‘person’ under S. 2(11)— 
Before Society could be said to hold land, enjoy¬ 
ment of interest in land by it was not necessary — 
Society was distinct from members constituting it and 
therefore it was not chargeable to tax as common 
manager under S. 11 unless it was appointed as such. 
(64) 54 IT R 503 (All) (DB). 


*-—S,2 (11)—‘Person’—Capacity of assesseeas person 
—It to be established with reference to each item ol 
agricultural income. 

When considering the question whether.the assessee 
j a ‘person’ within the meaning of that word as 
defined in S. 2(11) of the Agricultural Income Tax 
Act it is not at all necessary that the capacity of the 
assessee as a person must be established with refer¬ 
ence to each item of the agricultural income sought 
to be taxed. All that is required under the Act is that 
tne assessee must be a 'person' inasmuch as he himself 
owns or holds property as an individual for himself 
n t r secondly he must be receiving income which 

jm«f S D #«« e S2^ on °* agricultural income. 1959 
All W R (HC) 684 :1959 All L j 796. 

—S. 2 (11) — Mutawalii holding trust property— 

do ^ble personality - He is deemed to be two 

uerent persons in his two capacities and the assess- 

!l® n 5 ? income from the two different sources 

Aft iQffi S S lr MftJ e0 P * Agricultural Income-tax 
Act 1948 (3 of 1949), S. 3. AIR 1958 All 38 (DB). 

akT?!' M—Hindu undivided family — Karta 

of ° nn “ m ; ardar of Agricultural property — Separation 
limit! 6 C0 P arce ° ce r —Karta continuing to manage 
«mtiy property including share of'separated member 
jusessment as Hindu undivided family-Validity 
-(Hindu law- Partition.) 

is disruption of a Joint Hindu family by 

Hindi?? r f. °/ iu D6 r co P, arcener i presumption of 

famllv lhat the f amlI y was an undivided Hindu 
presumnHnn^k? . e u xist * T R e r©after there is neither a 
to he irtfnl° n the remaining members continued 
hftnamn Dt nor ls lhere a Presumption that they Sail 
one of f! P ? rate * ? he 9 U0 stion has to be decided as 
assRuoa u C ,j 0n I* 10 evidence available. Where the 
fflvlW es ! >ein . 8 fj 10 head of tire joint Hindu 
Party th?fSj° f j? , ambarda / of the agricultural pro. 

of a comroflni th Ik 6Ven after the all0 S ed separation 
faiPUv nrnoHrf« , ^ assessee continued to manage the 
who ha^ r0pBr ^ fooluding the share of the coparcener 
» th u at continued to 

ntained jointly by the assessee provides no 


material at all for an inference that the family had 
continued to remain joint. Where there was ample 
material to show that the family did not continue to 
remain joint after the separation of the coparcener, 
the assessment of the assesseejn the status of a Hindu 
family is wrong In law. When there is a lambardar 
he is under law entitled to manage property oo behalf 
of all the co-sharers. After realising the agricultural 
income he divides that income between the co-sharers. 
This is irrespective of the fact whether the other co¬ 
sharers belong to the same family as he does or are 
entirely strangers. 1957 All L J 436 i (1957) 31 I T R 
895 s (1957) All W R (I1C)429 : AIR 1958 All 35 (35, 
36) (Prs 3,4) (DB). 

-S. 2 Cl. (II), Explanation — Explanation whether 

should be given effect to—Explanation was added by 
the ;Legislatuie to clarify the meaning of the word 
‘person’ as used in the principal Act. See Constitu¬ 
tion or India, Art. 372. AIR 1955 NUC (AH) 3533. 

——S. 2(11) — Section 3 of Amendment Act 14 of 
1953 which clarified the definition of person in S. 2 
(II) of the principal Act is not ultra vires—Definition 
of person in S. 2(11) makes no reference to the period 
of time wheD the person should have owned or held 
property —S. 3 of the Amending Act does not change 
the meaning of the word ‘person’. See U. P. Agricul¬ 
tural Income-tax (Amendment) Act (XIV of 1953), 
S. 3. AIR 1955 NUC (All) 2280. 

——S. 2(11)—Estate taken over under U. P. Abolition 
of Zamindari and Land Reforms Act—Individual not 
"person” within meaning of S. 2 (11)— Assessment— 
The only use of the word "person” in S. 3 is in 
connection with the total agricultural income of the 
previous year—The income ot the previous year should 
be of ‘person’ and therefore whether an individual to 
be assessed to tax was a person in the previous year 
or not would depend on whether the person owned 
or held property in the previous year or not. See U.P. 
Agricultural Income-Tax Act (1948), (III of 1949) 
S. 3. AIR 1955 NUC (All) 2280, 

4. "Holds”. 


~—~5s. 2 (11), 3 and 4 — Person ceasing to own or 
hold property —Not a person within Act—Not liable 
to tax — Holding some other agricultural land — No 
basis for taxation from another income. 1961 All W R 
(HC) 071 , 1961 All LJ 880. 

——S. 2 (11), Explanation (added by Act (14 of 1933) 
—Scope — Assessee ceasing to own zemindari on 1st 
July 1952—He is liable to pay income-tax for 1952- 
53. AIR 1955 NUC (All) 4156 (DB). 

~2 (11), 11—"Holds” — It cannot be said that 
‘holds means "holds” but does not "own”. AIR 
1955 NUC (All) 3293 (DB). 

—S, 2 (11)—Individual ceasing to hold property 
—No bar to his being assessed to tax for that year on 
Income of previous year. See U. P. Agricultural 

NU cTaH) 2281 1948 (3 ° f 1949)l S ‘ 3 ‘ A 1 R 1955 


5. Previous year. 

®" Ss. 2 (13), 3 and 6 (d) — Assessment of agri- 

a I i u fS l -«J nco 5» tax * or assflssm0 nt year ending on 
ou-o-iuno — Tax is in respect of income duriDg pre¬ 
vious year ending on 30-0.1952— Rule 8-A applies to 
A t l r m? very * r0na Dcy Laws - U, P. Zamindari 

AIR 1965 s n C909° d Re ’ orms Rules < 1932 >- R. 8. A. 

0. Total agricultural income, 

—S, 2 (19), 5 and 9 (a) (b) - "Total apicultutal 
i%£ Income* mcurHd under S - 0 < a > 0»-Set-oif 


I 


Ffc’b 


U. V. AUtUCULTUKAX lNLUML-TAX A<J1 (19 


ote 


Total agricultural :income in accordance with the 
definition 'contined in S. 2 (10) of the Act is • the 
aggregate of the income under S. 5 and income under 
S. 0. Id ccmpuling-tbe total agricultural income on 
which an assessee is chargeable to agricultural 
income-tax any losses which he may sustain in any 
of the two sources which go to make up his total 
agricultural income have to be set off against the total 
earnings of the two sources of the assessee. Therefore 
the loss incurred by the assessee under S. 6 (2) (b) 
should be set oh against the income under S. 5 of the 
Agricultural Income tax Act to determine the total 
agricultural income of the assessee. A I R 1942 Pat 
270 (FB), Rel. on. I LR .1959)1 A'l 729 « 1959 All 
L J 6.33 .AIR 1959 All 637 (638, 639) (Pt A) (Prs 1, 
2, 7,10) (OB). 


7. Proceeding under the principal Act. 

_—S 2 U. P. Act (14 of 1956), Ss. 2, 10, 11- 
Assessment without jurisdiction validated by U. P. 
Act 14 of 1956 — Assessee given right to apply for 
review of orders made under U. P. Act 3 of 1949 — 
Assessment order set aside under Art. 226 — Review 
of order under Ait 226, under U. P. Act 14 of 1956 
is not maintainable — Review application dismissed 
by Single Judge—Order is •'judgment'’under Cl. 10 
of Letters Patent (All.) and Chap. 8, R. 5 of Allaha¬ 
bad High Court Pules and appealable-Constitution 
of India, Art. 220 — Letters Patent (All), Cl. 10 — 
High Court Rules «Dd Orders — Allahabad High 
Court Pules, Chap. 8, R. 5. 

Under the U. P. Agricultural Income-tax Act, 1948 
(3 of 1949), ah Additional Collector made an order of 
assessment, which was set aside under Art. 220 by a 
Single Judge of the Allahabad H gh Court on the 
ground that the assessment was without jurisdiction. 
All the assessments by the Additional Collectors, 
however, were validated by the State of Uttar Pradesh 
by Ordinance II of 1950 subsequently replaced by 
U. P. Act 14 of 1950 with retrospective effect. It 
was further provided by Act 14 of 1950 that if in 
any proceeding under the U. P. Agricultural Income- 
tax Act, any Court or authority had set aside any 
assessment made by an Additional Collector on the 
ground that he had no jurisdiction to make it, any 
party to the proceeding might apply for review 
under S. 11 of the U. P. Act 14 of 1950. An applica¬ 
tion for review made to the Single Judge who had 
passed an order under Art. 220, was dismissed on 
the ground that the U. P. Act 14 of 1950 did not 
apply to orders under Art. 220. An appeal against 
the order was taken to a Division Bench but was 
dismissed, on grounds (1) that the order dismissing 
review application was not a “judgment” within 
meaning of Chap. VIII, R. 5 of the Allahabad High 
Court Rules and was not therefore appealable and 
(2) that the U. P. Act 14 of 1950 had no application 
to an order made under Art. 220. In the appeal by 
special leave hefore the Supreme Court: 

Held, that the application under Art. 220 was not 
a “proceeding under the Principal Act" i.e., U. P. 
Agricultural Income-tax Act, 1948 (3 of 1949) nor 
a continuation of a proceeding under the Act, and 
S. 11 of the Act therefore did not apply to the order 
of the Sir gle Judge under Art. 220. 1958 All L J 01, 
Affirmed. 

It could not be contended that a petition under 
Art. 220 was a continuation of the proceedings under 
the U. P. Act (14 of 1950). While Art. 220 confers a 
discretionary power on the High.Court the second 
part of S. 11 of the Act(U. P. Act 14 of 19o0) enjoins 

on the High Court to make an order in a particular 
way. Such a construction to the section as would 

bring it into contlict with Art. 220 of the Constitu¬ 
tion and which would have the effect of invalidating 
it to that extent should not be given. On the other 


hand, if the construction confining the first part only 
to an order made by any Court or authority, other 
than the High Court in exercise of its jurisdiction 
under Art. 220 of the Constitution, is adopted both 
the parts fall in a piece, and it would not only be 
giving a natural meaning to the express words used 
in the section but also be saving the section from the 
vice of constitutional invalidity. 

The Supreme Court refused to treat the application 
filed before the High Court as one under 0. 47, Civil 
P. C., on the ground that the prayer was very belated 
one and that it would bring in many controversial 
questions. 

Held, Per Sinha C. J., Subba Rao, Rajagopala 
Ayyangar and Venkatarama Aiyar JJ. (Mudholkar J. 
not expressing any opinion) i 

That the order !of the Division Bench dismissing 
the application for review of the order under 
Art. 226 was a “judgment” within : the meaning of 
Cl. 10 of the Letters Patent (All.), as well as 
Ch. VIII, R. 5 of the Rules of the Court (All.) as the 
new Act tU. P Act 14 of 1950) created a right and 
the order decided a question relating to this right 
and the order therefore was appealable. 1958 All 
L J [01, Reversed. State of Uttar Pradesh v. Dr. 
Vijay Anand Maharaj. (1962) 45 I T R 414 i 1962 
All L I 819 . ILR (1962) 2 All 695 i (1963) 1 S C A 
378 : (1963) 1 S C R 1 1 A I R 1963 S C 946 C948 to 
953) (Prs 4, 7, 9 to 12, 14). 


SECTION 3 

•-S. 3 — Assessment of agricultural income-tax 

for assessment year ending on 30- 0-1953 — Tax is in 
respect of income during previous yearendiDgon 
30 0-1952 — Rule 8-A applies to its recovery, bee 
Tenancy Laws —U. P. Zamindari Abolition and Land 
Reforms Rules (1952), R. 8-A. AIR 1965 S C 909. 

— i S. 3 — Person ceasing to own or hold property 

— Not a person within the Act — Not liable to tax 

— Holding some other agricultural land — No basis 
for taxation from another income. See U. F. Agri¬ 
cultural Income-tax Act, 1948 (3 of 1949), S. - (i). 
1961 All W R (HC) 671 : 1961 All L J 880. 

—S.3—Arrears of rent—Land not held by assessee— 
No proof that land was used for agricultural purposes 

— Not liable to tax. See U. P. Agricu tural Income- 
tax Act, 1948 (3 of 1949), S. 2(i). 1961 All W R 
(HC) 671 : 1961 All LJ 880. 

-S. 3 and Schedule-Schedule of Rates-Condition 

(b) applies only to Part I and not to both parts. ILK 
[1959)2 All 353. 

-S. 3 and paras, (a) and (b) of Part I of Schedule 

— Expression “Agricultural Income-tax clauses - 
If includes super-tax. 

The expression “agricultural income-tax in para¬ 
graphs (a) and (b) of Part I of the Schedule in the Act 
does not include ‘super tax . The two are not the 
same entity. Under S 2 jhjx on agrij 

cultural income was categories under two distinct 
heads, one called agricultural income-tax and the 
other termed agricultural super-tax. Not on y have 
these two categories been separately dealt wit 
the purpose of computation but they have been 

spoken of as two separate types of tax. The fact that 
in the Schedule there were two separate parts made 
is a clear indication of the intention of the legisla¬ 
ture to keep those two parts separate and that 
nothing of the -lone part was going to affect, add t 
or detfact from the provisions of the other part. 
1959 All L j 6411 ILR (1959) 2 All 149. 

_§s 3 f 2 (11) and 9 — Mutawalli holding trust 

property—Double capacity. 

A Muttawalli when receiving the income from 
trust property receives it in his capacity as ma g 
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u. P. AGRICULTURAL INCOME-TAX ACT (1949), S. 6 Note 1 


1. Determination of income. 

-S. 6 — Income — Mode of determination — Loss 
under one head cannot be set off against income 
from another-head, as there is no express provision 
in this Act unlike Incame-tax Act. See U. P. Agri¬ 
cultural Income-tax Act (3 of 1949), S. 5. (1964) 54 
HR 506 * 1964 All L J 85. 

S 0 — Scope — Deduction of proportionate land 
revenue in determining assessable agricultural in- 
come. See U P. Agricultural Income-tax Act (3 of 
1949', S. 2 (1). ILK (1953) 2 All 663. 

2 . Permission to change method of compulation — 
Nature of. 

- S. f -> V1), Proviso 1-Mandamus, writ of—Manda¬ 
mus where duty is discretionary — Where Senior 
Member, Board of Revenue, had exercised his discre¬ 
tion to grant permission under S. 0 ( I), Proviso, to 
make a change in the method of computation of 
income for the purposes of the Act- honestly and on 
full consideration of the materials before him and 
had refused permission, there is no scope for the 
High Court to interfere by means of writ of manda¬ 
mus. See Constitution of India, Art. 220. AIR 1953 
All 25 (DB). 

-S. G (I), Proviso — Judicial and official acts— 

Performance of—Presumption as to - Where a statute 
has conferred the privilege of exercising a discretion 
on a responsible officer, the Court can legitimately 
make a presumption that he has not acted caprici¬ 
ously. See Evidence Act (1872), S. 114, Illus. (e). 
AIR 1953 All 25 (DB). 

-S. 6 (1), Proviso 1 — Interpretation — Proviso is 

not limited in its application to variation of method 
of computation of income in the course of a year. 

Tne first proviso to S. 0 (1) means that once and 
only once during the course of an assessee’s "assess¬ 
able life," can be unfettered, exercise the option 
given to him uuder S. 0(1) of the Act and if once he 
has exercised his option, he cannot without the per¬ 
mission of the Board take the other alternative. 

There is not the slightest indication in the proviso 
that the restriction placed by it upon the variation in 
the method of computation related only to any one 
year and that the assessee is at full liberty to vary the 
method of computation every year. 

If after the commencement of U. P. Agricultural 
Income Tax Act, an assessee has once selected one 
method of computation of agricultural income, he 
cannot vary it subsequently in any year iwithout the 
permission of the Board of Revenue. ILR (1953) 1 All 
817 : 1952 All W R (H C) 517 : 1952 All L J 557 : 
AIR 1953 All 25 (27, 30) (Pt A) (Prs 14, 31) (DB). 

- S. 6 (1), Proviso 1—Discretion under — Exercise 

of—Consideration as to loss of revenue—Relevancy. 

A consideration of loss in the revenue, which can 
justly be collected by the imposition of a tax, is not 
irrelevant consideration in disposing of an applica¬ 
tion to the Board of Revenue for permission to change 
the method of computation of income. (1891) Appeal 
Cases 173, Bel. on. 

As the very name of the authority indicates, the 
Board of Revenue in its administrative capacity has 
to take into consideration the effect of the permission 
it may grant under the proviso of S. 0 (1) upon the 
revenues of the State. The object of the Act is to raise 
revenues for the state by imposing a tax on agricul¬ 
tural income. If the Board acts in the above manner 
it acts within the spirit of the Act. ILR (1953) 1 All 
817 : 1952 All WR(HC) 517 j 1952 All L J 557 i 
AIR 1953 All 25 (30) (Pt C) (Pr 34) (DB). 

-S. 6 (1), Proviso 1 —Validity—Provision does not 

infringe Art. 14 or Art. 19 (f) of the Constitution of 
India (Constitution of India, Arts. 14 and 19 (f).) 


The absolute and unfettered discretion given to the 
Board of Revenue to grant or refuse permission to an 
assessee under S. 0 (2) Proviso to make a change in 
the method of computation of his income, does not 
infringe Art 14 of the Constitution: 1952 All L I 274 
and 1952 All L J 278, Ref. 

No question of the infringement of Art. 19 (f) 
arises in the case. 1952 All W R (H C) 517 : 1952 
AJ* L J ^7 , ILR (1953) 1 Ail 817 : AIR 1953 All 25 
(29) (Pt F) (Prs 24, 25) (DB). 

S. G (1), Proviso — Grant of permission to asses, 
see to change method of computation of his income 

Board of Revenue acts in its executive capacity — 
(Constitution of India, Art. 226—Judicial or adminis* 
trative or Jer.) 

In consideiing the question whether or not togrant 
the premission under the proviso to S. 0 (l), Board 
of Revenue acts in its executive capacity. The usual 
procedure of judicial authorities is not prescribed for 
the Board when dealing with suchja matter. ILR 
(1953) l All 817 . L9521AII W R (HC) 517 « 1952 All 
L J 557 s AIR 1953 All 25 (30) (Pt H) (Pr 32) (DB). 

3. Option of computation of income 

-S. 6 (l) (a) read with S. 15 (4)— U. P. Agricul- 

tural Income-Tax Rules, 1949, R. 5 — Option of com¬ 
putation of income—Declaration in prescribed form— 
To accompany every return filed—Change in option 
not prohibited. 

Section 15 (4) of the Act expressly lays down that 
it is the right of an assessee to file any number of 
returns so long as the assessee discovers any omission 
or wrong statement in returns filed earlier. No dis¬ 
tinction between an original return or a return filed 
subsequently is made under the section. An assessee 
can change his option as many times as he files the 
returns till the filing of the return becomes impossi¬ 
ble by reason of the completion of his assessment. 
Hence the assessing authority must proceed to assess 
in accordance with the option expressed by the 
assessee in the return on the basis of : which the tax 
is levied on the assessee. (1962) 46 I T R 417 (All). 

4. Assessment for year ending on 30th June 1954, 

-S. 6 (2) (a) (as amended by Act 14 of 1953)— 

Assessment for year ending 30th June, 1954 -Tax¬ 
ability. 

In making the assessment for the year ending 30th 
June, 1954, the assessee is liable to be assessed on 
rent of his land multiplied by 12$ under S. 6 (2) (a) 
of the Act as ameaded by Act 14 of 1953. 1963 All 

L J 1017. 

5. "Income of assessment year. 

0 —S. 6 (d)—Assessment of agricultural income, tai 
lor assessment year ending on 30-0-1953 — Tax is in 
respect of income during previous year ending on 
30-0-1952 — Rule 8 -A applies to its recovery. See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Rules (1952), R. 8 -A. AIR 1985 SC 909. 

-Ss. 6 (3), 2 (1) (b) — S»le of grain stock of pre¬ 
vious year—Amount not part of income of assess¬ 
ment year — (U. P. Agricultural Income Tax Rules 
(1949), R. 15). 

When S. 2 uses the words "any income derived 
from land by agriculture", it means any income 
derived during the year. Further, S. 3 clearly shows 
that if part of the produce has been sold the value or 
that produce will be taken as income and as regards 
the balance the assessing authority shall determine 
the value to the ‘best of his judgment. In case no 
sales have been effected, it will be the value ot tne 
total produce according to the best judgment. Buie 

also makes it clear that what the Legislature wanted 
was the value of the yield of the accounting year ana 
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acted upon bona fide by assessee—State cannot cbal- 
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not the actual sales which were to be taken into 
consideration. The sale proceeds of the old grain 
stock sold during previous year cannot, therefore, be 
included in the agricultural income ot the assessment 
year. HR (1959) 2 All 353, 

6 . Expenses incurred. 

—S. 6 (2) (b) (iv) — Deduction claimed by assessee 
as expenses incurred—Salaries paid to Farm Manager, 
Cashier, Time-keeper and Fieldman employed by 
assessee—Assessee has to prove that their duties were 
connected with acts of raising crops. 1963 All L J 
1082 i (1964) 52 I T R 745 : A IR 1964 All 439 (440) 
(Pt C) (Pr 6) (DB). 

-S. 6 (2) (b) (iv) — U. P. Agricultural Income tax 

Rules (1949), R. 13—Rule 13 laying down that certain 
expenses incurred by assessee to be treated as ex¬ 
penses under S. 6 (2) (b) (iv) — Rule is ultra vires of 
the State Government. 1963 All L J 1082 : (1964> 52 
IT R 745 1 AIR 1964 All 439 (440) (Pt D) (Pr 7) 
(DB). 

—S. 6 (2) (b) — Deductions — Of loss in produce 
due to natural calamity—Propriety. 

In cases governed by S. 0 (2) (b) no question of any 
deduction on account of loss in the produce resulting 
from natural calamity arises. For in such a case the 
assessee is assessed on the gross proceeds of sale of 
the produce of his land on the basis of actual pro¬ 
duce in the same year in similar land in the neigh, 
bourhood. In arriving at the actual produce of the 
land abnormality, in the circumstances arising from 
natural calamities like floods and frost, have to be 
and are considered. 1962 All W R (H C) 607 : 1962 
All L J 684 j I L R (1963) 1 All 22. 

■—S. 6 (2) (b) (v) — Irrigation productive or pro¬ 
tective work for benefit of land — Meaning—Use of 
punctuation in interpreting statute — Expenses over 
tubewells, other irrigation works, repairs and main¬ 
tenance of pathways and roads — IF exempted. See 
U. P. Agricultural Income-tax Act (3 of 1949), S. 5 
(d). I L R (1959) 2 All 353. 

7. Assessment of total income. 

——S. 6 (2) (b)—Assessment to tax—Based on actual 
income received by sale of produce-Lands given to 
Sazhidars —* Half the actual produce realised by the 
assessee — Tax could be levied only on the half pro- 

r r fi« r / a i S T ed n ?i 9 i® A11 WR (1C) 607 : 1062 All 
L J 684 * I L R (1963) 1 All 22. 

—S. 6 (2) (b) — Computation of income — Board 
adopting correet method-No question of law. 

tobflm^«K ( 2 i^ ),computation of the income has 
sale of I a compu ? D 8 the gross proceeds of 

have L h« h P I od ? ce and then certain deductions 
Even int b K A made f t T th 0 amount so determined. 

a ! e u bes J t J^gnient assessment, the 

by fir “ determini^ by the ass< * sin ? authority 
♦iL r j eterminm 8 the gross proceeds of sale of all 

mfnf r ° d .k C0 10 the best S hi* Judgment, then date 
b»st °o 8 [ W s a 7ud«m^ t dedl i Cti . 0 i, nS p ? rmissibl8 the 

diffamLon 'F d 8 ment and, thereafter, taking the 
the tbe am()Unt of taxable income. Where 

Uw B fit fnr a i°f PlS the C i 0rr £ ct m0 thod, no question of 

I960 AM W R (H C) 15 ! I960 AH LJ , ? 4 W0U,d "ha. 

‘ocumVMd b «~S T 8 0 T2Wbl CUl r tU „ ral ~ Loss 

against income under f hould be set off 

ta.,1 income 0 f“ e a «Lee SeTu D p t *l a '- flg f lcul ; 

AW? (DB)f ° l 13 ° f 1949); S ' 2 l 19 *- A*!7 1959 

SECTION 8 

T s!« 


lenge validity retrospectively—Rule held effective in 
respect of past transactions. See U. P. Agricultural 
Income-tax Rules (1949), R. 17. I L R (1959) 2 All 
353. 

SECTION 9 

-S. 9—Mutawalli holding trust property—Double 

capacity — A mutawalli when receiving a income 
from trust property receive; it in his capacity as 
manager of the property and is another person when 
he derives his agricultural income from his personal 
property. He derives it in an entirely different capacity 
and is, consequently, a different person. Under S. 3, 
therefore, he is deemed to be two different persons 
in his two capacities and the assessment ot the 
income from the two different sources must be sepa¬ 
rate. See U. P. Agricultural Income-tax Act (3 of 
1948), S. 3. AIR 1958 All 38 (DB). 

-S. 9 — Wakf Alal-aulad — Trust property held 

by Mutawalli—Assessment — Mode ol — Difference 
between trusts uoder Mussalman Wakf Validating 
Act and Trusts Act — (Mussalman Wakf Validating 
Act (1913), S. 5)—(Trusts Act (1882), S. 6 .) 

In the case of a trust governed by S. 9, U. P. Agri¬ 
cultural Income-tax Act. the income received lrom 
the trust property should be assessed separately from 
the income received as his personal income by the 
Mutawalli. A Mutawalli of a trust referred to in S. 5, 
Mussalman Waqf Validating Act, 1913, does not 
stand on the same footing as an ordinary trust 
governed by Trusts Act. In the case of a trust 
governed by the Trusts Act, the trust property as well 
as the income derived from the trust property vest 
in the trustee who is to be deemed owner of the pro¬ 
perty as well as the income. A Mutawalli of a Waqf 
Alai aulad is on the other hand, merely the manager 
of the trust property. The income received Oy him 
as a mere manager of the trust property must, there. 
*ore. be assessed separately from his personal income. 
U958) 34 I^TR 4211 A I R 1958 All 38 (38) (Pt A) 

SECTION 10 

S. 10 — Coparcener — Hindu widow acquiring 
interest in joint family property by virtue of S. 3 (2) 
of Hindu Women’s Rights to Property Act, does not 
become coparcener — Her share need not be sepa- 

r 4 at f 7 ,^ s l d r? indu Women ’ s Rights <o Property 
Act (1937), S. 3 (2) — Hindu Law — Joint family— 
Coparcener. 

The word 'coparcener' in S. 10 of the U. P. Agri. 
cultural Income-tax Act, bears the same connotation 
as it does in Hindu Law. A widow who becomes 
entitled^to enjoy by virtue of S. 3 ( 2 ) of the Hindu 
Women s Rights to Property Act, the same interest in 
the joint family property, as her husband had, is not 
a coparcener within the meaning of S. 10 of the U. P 
Agricult ura l Income-tax Act and her share of the 
agricultural income need not be separately assessed 

lAwZncm* 770 !,1964 > 2ITJ 7271 

^aiso^UmbaTdar 

ffnSSir 0 ^ ° nQ C 0 P i arc 1? er ~ Effecl - Assessee con. 

man ! ge ,an i lly P r °P 0 'ty including share of 

of Hindu m undivided f S amTy e - VaUdity^See U^P 
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—S. lO-Application under S. 24 (4)-TurixdW? rt n 

of High Court— When arises—Finding that familv 
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interfere if they find that the facts and circumstances 
upon which the inference of jointness was based do 
not justify the inference that family had no intention 
to separate. See U. P. Agricultural Income-tax Act 
(3 of 1949), S. 24 (4). A I R 1956 All 156 (DB). 


Where therefore, in a case where property of an 

finnair sit JJ at i e in se < er , al districts, the Addi¬ 
tional Collector had assessed the agricultural income. 

tax and super-tax under the U. P. Act 3 of 1949, prior 
to its amendment by Act 14 of 1956. 


SECTION 11 


• Ss. 11 (1), 2(11) —S. 11(1) can only come into 
operation where the land from which agricultural 
income is derive i is held by such common manager, 
receiver, administrator as agent of persons jointly 
interested in such land or in the agricultural income 
derived thertfiom - Trustees do not hold the land 
from which agricultural income is derived on behalf 
of the beneciaries but they hold it in their own right 
though for the benefit of the beneficiaries. \V G 
Holdsworth v. State of U. P.. 1957 All L J 946 ; 1957 

f J ! a 9 58) 33 I T R 472 i A I R 1957 S C 887 
(890, 891) (Prs 15, 16, 17, 23, 24). 


S. 11 Scope and applicability — Assessment of 
Agricultural income arising from land solely owned 

, y Payment of guzara amounts charged on 

land —a. 11 whether applies. 

Section 11 provides for representative assessment, 
that is it provides for the recovery of tax vicariously. 
The persons enumerated in the section who are 
treated as assessee do not hold any beneficial interest 
at all iu the agricultural income which is so taxed 
They are assessed only in their capacity as a common 
manager or receiver or administrator or in a like 
capacity. They are not the beneficiaries of the income 
taxed but inasmuch as they hold land from which 
agricultural income is derived at the time of the 
asseisment they are liable to pay the agricultural 
income tax assessable thereon. But the recovery of 
the levy is merely on the basis of a representative 
or vicarious liability. Where the assessee is being 
assessed in respect of agricultural income arising from 
his own land and he is not a manager or receiver or 
an administrator or the like on behalf of any other 
persoD, nor has any person along with him a joint 
interest in the land, the mere fact that guzara has to 
be paid by the assessee to the guzaradars does not 
create any interest in favour of the guzaradars at all 
in the land which is being assessed to agricultural 
income-tax The assessee, if he so chose, could pay 
the guzara from income derived from sources other 
than the lands charged, and merely because the 
assessee is bound to pay the guzara amounts would 
not clothe the assessee with the character of a com¬ 
mon manager receiver, administrator or the like. 
Section 11, therefore, does not enter into the picture 
at all and cannot be applied to such a case. ILR 
(1958) 2 All 663. 

-S 11 (1) — 'On behalf of’ means only 'for the 

benefit of’. A I R 1955 N U C (All) 3293 (DB). 

-S. 11 (1)—'Receiver, administrator or the like’ — 

Trustee, official trustee and Administrator General are 
included. A I R 1955 N U C (All) 3293 (DB). 

-S. 11—‘Holds’— Meaning of — It cannot be said 

that “holds” means holds but does not own. See 
U. P. Agricultural Income tax Act 1948 (3 of 1949), 
S. 2 (11). A I R 1955 NUC (All) 3293 (DB). 


SECTION 14 

0—Ss 14, 44 (2), (o) (as amended by Act 14 of 
1956) — UP. Agricultural Income fax Rules (1949) 
(as amended in 1956), R. 18 — Assessee having pro¬ 
perty in several districts—Jurisdiction of Additional 
Collector. 

By the amending Act, assessment proceedings held 
by an Additional Collector who is iuvested with the 
powers of a Collector under Act 3 of 1901 shall be 
deemed always to have been properly taken. 


II -- M“*V/UUUJCUI, LUdl U1B AUQlll 

Collector was competent to do so. ILR (1959) 2 All 

it i : 1^55 N U C (All) 2707, Reversed. State of 

V:.V v .- s V ed Mohammad S-mdal All Khan, 1961 
L J 79 * 1961 All W R (II C) ltl9 : (i9GI) 41 
{Ij? 737 : {1961) 1 8 c R 82 : (1961) 2 SC J 35 i AIR 
1960 S C 1283 (1284, 1285) (Pt A) (Prs 4, 5). 




Ss 14 (2) and 16 (3)—Difficulty in giving effect 
to the provisions explained — Position pointed out— 
(Obiter). 

W ho is an assessing authority (whether the Sab- 
Divisional Officer or the Collector), depends upon the 
gross income, but what is the gross income can be 
determined only when it is assessed under S. 18 after 
the issue of notice under S. 15 (3). The notice under 
S. 15 .3) is required to be issued by the assessing 
authority; it is not understood how, before it is 
known what the gross agricultural income of the 
assessee is going to be, it can be said whether a Sub. 
Divisional Officer is the assessing authority or the 
Collector and how without its being determined at 
this stage who is going to be the assessing authority a 
notice can be issued at all. (1964) 54 IT R 506 : 
1964 All L J 85 (DB). 


-Ss. 14 and 44—Applicability. See U. P. Agricul¬ 
tural Income-Tax (Amendment) Act (14 of 1950)* 
S. 11. 1957 All L J 477. 

-Ss. 14 and 44 (2) (o) and R 18 (I) (a)—Property 

situate is several districts — Additional Collector to 
make assessment has no jurisdiction to exercise extra¬ 
territorial jurisdiction — (U. P. Land Revenue Act (3 
of 1901). Ss. 14 and 14-A). A I R 1955 NUC (All) 
2707 (DB). 

[Reversed in A I R I960 S C 1283]. 

-Ss. 14. 44 (2) (o) - Rule 18 (1) (a) under S. 44 (2) 

(a) — Assessee haviDg income from properties situate 
in several districts — Assessing authority is Collector 
of district where assessee permanently resides. AIR 
1955 NUC (All) 2688 (DB). 

-S. 14 (2) a) and (b) — Gross agricultural income 

not execeeding rupees one lac —Notice to assessee by 
Collector is not illegal. AIR 1955 NUC (All) 2278. 


SECTION 15 

-Ss. 15 (1), 15 (3) and 16 (2)—Notice under S. 15 

(1) was to be issued only in the first assessment year, 
viz. fasli 1350 — Notice under S. 15 (3) to be issued 
every year - There could be two notices, one under 
S. 15(1), the other under S. 15 (3), only in the first 
assessment year—Notice filed in response to a notice 
under S. 15 (3) cannot be deemed to be a return filed 
in response to the general notice under S. 15 (1> 
since the period fixed in the general notice expired 
before the first notice under S. 15 (3) or by the end 
of fasli 1356, the first assessment year—Second notice 
under S. 15 (3) itself to an assessee, the assessee can- 
not be compelled to file return — Any return filed in 
response to a second S. 15 v 3) notice cannot be treat¬ 
ed as return in response to a notice under S. 15 (l). 
1963 I T 1 (Sap) 131: (1964) 53 I T R 592 i 1964 
All L J 277 (DB). 

-Ss. 15 (3) and 25 — Notice under S.^15 (3) after 

the assessment year and notice under S. 25 after one 

year from expiry of the assessment year, cannot be 
given even if so directed by the Revisional or Appel¬ 
late authority. AIR 1949 Pat 418, Rel. on; 1906 
A L J 703, Disf. (1964) 54 I T R 506 : 1964 All L J 
85 (DB). 
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U. P. AGRICULTURAL INCOME-TAX ACT (1949), S. 15 


__§ 15 ( 3 ) — Non-compliance — Effect — Agricul¬ 
tural Income-Assessment proceedings — Notice call¬ 
ing for return — Essentials ol validity — Failure to 
specify period of not less than thirty diys — If fatal 
—Assess nent following on invalid notice — Legali'y 
—Waiver of requirement — What constitutes — Mere 
filing of return by assessee — Effect of. See U. P. 
Agricultural Income-tax Act, 1943 (3 of 1949), S. 25. 
1963 All L J 1079. 

—S. 15—Proof—No evidence-Deduction claimed 
cannot be disallowed. 

Where there is no material or evidence before the 
Board, the Board has no power or jurisdiction to 
disallow any part of the deduction claimed by the 
assessee company. AIR 1915 S C 65, Foil, i960 All 
WR(HC ; 89: i960 All L J 149. 


-S. 16 (4) — Best judgment assessment — Allow¬ 
ances and deductions—Burden of proof—Income-tax 
Act (1922), S. 23 (4)-(EvideDce Act, 1872, S. 106). 

The assessing authority in exercising powers under 
S. 10 (4) no doubt acts in a quasi, judicial capacity 
and he cannot act capriciously or in an arbitrary 
manner. The law doe; not, however, cast any burden 
on the assessing authority in making the assessment 
under S. 16(4). upon the failure of the assessee to 
furnish full and proper particulars about allowance 
or deduction, to embark upon an investigation of 
those points which must necessarily be within the 
special knowledge of the assessee. The burden of 
proving a claim to an allowance or deduction is on 
the assessee, who must allege the same. ILF (1957) 
2 All 100. 

SECTION 19 


-S 15 (3) — Vesting of Zamindari in State on 

1-7.1952 — Relevant income for as;essment for 1952- 
1953 is the income of the previous year. See U. P. 
Agricultural Icicome.tax Act (3 of 1949), S. 5. AIR 
1955 NUC (All) 2687 (DB). 

—S. 15 — Act coming into force from 1-7-1948 — 
Income of previous year, i. e , 1947, can be taxed — 
Agricultural income is assessed on income of previous 
year. See U. P, Agricultural Income-tax Act (3 of 
1949), S. 1. AIR 1955 NUC (All) 2281. 

—Ss. 15 (3) and 44—Rules under S. 44, R. 22 (2)— 
Period of ootice. 


-S. 19 — Assessment proceedings are judicial pro¬ 
ceedings — Principles of natural justice must be fol¬ 
lowed — If pleading of person souijht to be bound 
by proceeding necessary—Death of assessee pending 
revision before Board — His heirs not impleaded — 
Decision of Board held nullity and not binding on 
heirs-Prejudicial order against assessee—Reasonable 
opportunity to show cauie must be given — Tax 
liability of deceased — Notice to heirs essential — 
Notice against dead person — Service of not valid. 
See U. P. Agricultural Income-tax Act (3 ol 1949), 
S.22. 1962 All \VR (HC)2L. 


Rule 22 framed under the Agricultural Income-tax 
Act pro/ides that the period within which the return 
has to be specified in the notice a ad it should not be 
less than thirty days nor more than forty.five days 
from the date of the delivery of notice. Where the 
period specified in the notice is thirty days and the 
return is filed after thirty days although before 
expiry of forty-five days, the return is filed beyood 

(Pt A) (Pi^ll^DB,. 1 ^ ' AIR 1953 A “ 322 t02i) 

* SECTION 16 

“T S ‘ 16 (3)—Difficulty in giving effect to the provi¬ 
sions expIained-Position pointed out-(Obiter). See 
u. F. Agricultural Income-tax Act (3 of 1949), 
(DB) 4 ~ (l96l) 54 ITR 506 , 1964 All L J 85 

—S. 18 (3)—Word ‘sajhidar’—Meaning of. 

A Sajhidar is a partner in cultivation. He is neither 

an employee on wages of the person 
his p.,?? H1 ar h ® s, l rheyie,d which results from 
Derson« ! t, T a i! 0n i, 1S th u ©arning foiatly of the two 
shfr^V J he &*** that the Sajhidar gets is thus his 
j! of we Produce and not a substitute for any 

thbd D?«nJ! 0 n° him * Land u under Ctt WvaHon of 
tar if 2? 1 “"Owner cannot be assessed to income. 

(nLmn 3° pro °.* k available that owner received 
lee: iVsunLj Mg. 1 '' 4 * 10 ”- 1961 AU w B (» C) 

' S f ' 21 ,22—Order of assessment—Finality. 

aoJJS «““*• are subject to modification in 

bv tL^ a e . Q n ° k PP8 u ls are agiinst them 
finaf r Thf. Stale or by the assessee they become 

simnlvh^M Cln »?° b ® held t0 have ,ost toeir finality 
quXrJjST® th6 . r ? Was a chaQce of th eir being 
to SI fill ! f “ r f vlsion at a later date. It is not open 

o? allthe p^vwons of s 25 

K-u? j Agricultural Income-tax Act by makina a 
belated Detitlnn tn »ha y ™ a . Kin g a 


that nuroAcJk " K an ? a 01 limitation fixed for 
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—S. 19—Vesting of Zamindari in State on 1-7-1952 
—Relevant income for assessment for 1952-53 is the 
income of the previous year. See U. P. Agiicultural 
Income-tax Act (3 of 1949;, S. 5. AH 1955 NUC 
(All) 2687 (DB). 

SECTION 21 

—5. 21 (5), Proviso — Enhancement of assessment 
—Naticeto assessee—Requirement of—Prior notice 
when not necessary for enhancement. 

The proviso to S. 21 (5) requires that no enhance¬ 
ment of an assessment shall be made by the Commis¬ 
sioner unless the assessee has had a reasonable 
opportunity of showing cause against it. But the 
said'proviso does not speak of a show cause notice 
being served on or given to the assessee before the 
date fixed for hearing of the appeal. In fact, no 
particular notice is required by the proviso to be 
gi/en to the assessee. So long as the assessee is made 
aware of the intention to enhance the tax and he was 
heard against the proposed enhancement and the 
assessee did not want any more or other opportunity 
in the form of time, etc . the tax could be enhanced 
even If no notice of the proposal was served upon or 
given to the assessee at least a day prior to the date 
on which the appeal was heard. 1962 All W R (HC) 
607 : 1962 All L J 684 i ILR (1963) 1 All 22. 

-S. 21 — Order of assessment — Finality—Assess¬ 
ments are subject to modifications In appeal but when 
no appeals are filed against them either by the State 
or by the assessee, they become final. See U P 

tl 58 AU U 528 {SSr ta ACt (3 19491 ’ S ' 18 - 

SECTION 22 

—Ss.22, 24 (7) — Jurisdiction of High Court is 
confined to deciding only questions of law arisimr 
out of Revision Board's order. ® 

Jurisdiction of High Court under S. 24 (7) is con- 
hned to deciding questions of law arising out of the 
Revision Board s order passed under S 22 and refer- 
red by it. No question, not even of law, which does 

hf °i de [ p n assed by the Boird ca n be 

fSBM SS."*A , i !3 
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-S. 22—Limitation for revision. 

Section 22 does not prescribe any period of limita¬ 
tion within which an application lor revision under 
S. 22 has to be made to the Board. The revisional 
jurisdiction of the Board is discretionary. If, in 
exercise of its discretion it decides to revise an order 
though application under S. 22 was made after undue 
delay, it is a matter of discretion and cannot be said 
to infringe any law. 1963 All L J 1082 : (1964) 52 
I T h 745 : AIR 1964 All 439 (440) (Pt B) (Pr 4) 
(DB'. 

-S. 22 -Board in exercise of its revisional powers 

cannot revise an earlier order made by it. 

The revisional powers of Board under S. 22 of the 
U. P. Agricultural Income Tax Act is restricted to 
orders pass c d by subordinate authorities only aod 
does not extend to its own orders. The revisional 
jurisdiction is certainly wide ft is expressly subject 
to two provisions and the limitations placed by the 
mention of the circumstances in which it can be 
exercised. It is to be exercised in respect of a pro¬ 
ceeding before an authority subordinate to itself and 
cannot be exercised in respect of a proceeding before 
its own self. It could revise any order passed by the 
assessing authority or by the Commissioner but 
could not revise any order passed by itself because it 
cannot be said to be subordinate to itself. Any order 
passed by the Board becomes final and cannot be 
altered in any manner other than that laid down by 
S. 22 (2) of the Act and the Board cannot correct its 
own earlier order. 1963 I T J (Sup) 131 i (1964) 
53 I T B 592 : 1984 All L J 277 (DB). 

-S. 22—Board’s Revisional Powers — Section has 

to be read in the context of the other provisions of 
the Act — No jurisdiction to direct the assessing 
authority to issue a notice after the expiry of the 
periad prescribed—Absence of clause ‘Subject to the 
provisions of this Act’ in the section does not mean 
absolute revisional jurisdiction unrestricted by the 
provisions of the Act. A I R 1938 P C 175, Foil. 
11964) 54 I T R 506 : 1964 All L J 85 (DB). 




** — commissioner hearing appeal — If 
subordinate to Board - Board can revise Commis- 
sioner's order. 1960 All W R(HC) 15 i I960 All 


S. 22 - Order of assessment-Finality - Assess- 
ments are final only when no appeal is hied against 
them either by the State or by the assesses—See (J P 

Act (3 of 1949 >- s - ie - AIR 

lyoo All o2o (DB). 

-Ss. 22, 25 — Powers of Board — (Constitution of 
India, Art. 226.) 

Section 25, clearly provides that it is not open to 
the assessing authorities after the period of the 
limitation mentioned in the section to assess or re¬ 
assess any income which ought to have been assessed 
earlier. If the assessing authority is definitely pro- 
hibited from making such an assessment or re-assess¬ 
ment, it can hardly claim to be entitled to do so 
under direction of the Revisiou Board. It is obvious 
that the Revision Board canuot authorise the assess¬ 
ing authority lo do something which unGer the law 
that authority is not entitled to do. In that sense 
S. 22 is clearly subject to the other provisions of the 
Act including S. 25. No period of limitation is how¬ 
ever provided for the exercise of the revisional 
powers of the Board under S. 22. Though the ap¬ 
plication under S. 22 is made after a very great 
delay the application cannot be rejected as time 
barred. The board is entitled to entertain the ap¬ 
plication. It has jurisdiction to deal with it and to 
decide it. No writ of prohibition can, therefore, be 
issued preventing the Board either from entertaining 
the application or from dealing with if. ILR (1958) 
1 All 374 : (1960) 39 I T R 687 i 1958 All L I 183 s 
1958 All W R (HC) 259 : A I R 1958 All 528 (531) 
(Pt A) (Prs 16 to 21) (DB). 

-Ss 22 aod 25 — Revision—Limitation—Revision 

filed after period prescribed by S. 25—Board cannot 
give relief so as to enable escaped income to be 
assessed under S. 25. 


-Ss. 22 and 44 and Rules, R. 25-C — Revision 

petition, signing of—By applicant alone — Necessity 
—Procedure adopted by Board—Validity. 

No form of revision application has been prescrib¬ 
ed either under the U. P. Agricultural Income-tax 
Act or under the Rules framed thereunder. It fol¬ 
lows that there is nothing in the Act or the Rules to 
require an applicant, in a revision, to sign the revi¬ 
sion application personally and on the principle of 
qui facit per alium facit per se which is to a limited 
extent, countenanced by the U. P. Agricultural 
Income-tax Act itself. The same can be got done 
through another so long as that other is duly autho¬ 
rised. 

The procedure adopted by the Roard, without the 
prior approval of the State Government in requiring 
revision applications to conform to any particular 
form or to be signed personally by the applicants is 
without the authority of law. 1958 A L f (Rev) 69, 
Overruled. 1962 All W R (H C) 811 1 1902 All L J 
982. 

-Ss. 22, 19 and 41 — Assessment proceedings are 

judicial proceedings — Principles of natural justice 
must be followed — Impleading of person sought to 
be bound by proceeding necessary—Death of assessee 
pending revision before Board — His heirs not im¬ 
pleaded — Decision of Board held nullity and not 
binding on heirs—Prejudicial order against assessee— 
Reasonable opportunity to show cause must be given 
—Tax liability of deceased — Notice to heirs essen¬ 
tial-Notice against dead person — Service of-Not 
valid. AIR 1954 SC 545 : 1954 S C J 611, Rel on. 
1962 All W R (HC) 21. 


Though section 22 provides no period-for the filing 
of a revision, there is no power in the Revision Board 
in revision to direct the taxing of escaped assessment 
under its revisional powers in a case where a revi¬ 
sion had been filed beyond the period of one year 
which was the period at the relevant time within 
which an escapee! assessment could be taxed under 
section 25 of the Agriculturists’ Relief Act. ILR 
(1958) 2 All 663. 

—S. 22-Commissioner is authority subordinate to 
Revisional Board under S. 22-(Point conceded). ILR 
(1958)2 All 663. 


—Ss. 22 and 44 (1) — Rules under R. 25-D (I) — 
alidity. 

(Obiter).-The Revision Board is not a Court within 
e meaning of Item I of List II of the Seventh Sche- 
lie to the Government of India Act, 19^0, and the 
ovincial Legislature had in consequence no power 
legislate with regard to fees to be therein. 

IR 1956 SC 66: 1956 S C J l5o; (19o/) 2 K B 
19, Rel. on. 1958 All W R :(HC) 408: (19 d 8) 34 
R 880 : 1958 All L J 214. 

—S. 22-Question of law — Limitation under S. 25 
.plies to application under S. 22. See p * AgrI * 
ltural Income-tax Act (3 of 1949), S. 24 (4), AIR 
156 All 156 (DB). 


■S. 23 - Communication to assessee - Copy of 
zment obtained by clerk of assessese s c °unse 
communication. See U. P. Agricultura 

Act (3 of 1949). S. 24. ILR (1959) 2 All 353. 


U. P. AGRICULTURAL INCOME-TAX ACT (1949), S. 24 
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SECTION 24 

-S. 24 (7)—Jurisdiction of High Court is confined 

to deciding only questions of law arising out of Revi¬ 
sion Board’s order. See U. P. Agricultural Income- 

tar Act, 1948 (3 of 1949), S. 22. AIR 1964 All 439 

(DB). 

— S. 24 (7) -Scope—Evidence showing the.partition 
in the family of assessee produced,—Applications 
directing mutation in name of separated members 
produced — Board holding that the assessee had no 
intention to separate on the ground that the pro¬ 
perties allotted were not equal to share of each 
member under Hindu Law — Conclusion, held was 
erroneous. (’63) 14 S T C 394 (All) (DB). 

-S. 24—Reference under—Powers of High Court. 

In a reference under S. 24, the High Court may ba 
able to re frame a question and recast it but it will 
not be possible for them to frame an entirely new 
question and answer it. ILR (1959) 2 All 353. 

-Ss 24, 23-.Communication to assessee—Copy of 

Judgment obtained by clerk of assessee’s counsel — 
No communication. 

In S. 23 .there is a mandatory provision that the 
authority which passes the final order under S. 22 
shall communicate such order to the assessee and, 
therefore, the final order on the revision application 
of the assessee, should be communicated by the 
Board to the assessee. It cannot get rid of that res¬ 
ponsibility and la:er on say that since the assessee 
had come to know of the order (in this case by obtain¬ 
ing the copy of the judgment through the clerk of his 
counsel), it was not its duty to communicate—What 
a. 23 contemplates, is a communication of the com- 
plete order of the Board, rather a true copy of 
the Judgment delivered by the Board or by any 
authority, and it would be the date from the receipt 
ot such communication that the limitation would 
run under S. 24 (2). ILR (1959) 2 All 353. 

24 ~ Scope r Board can refer questions suo 
motu—Power not dependent on sub s. (2) — Distinc- 

A«(te. Is 2 , 4 - d S ' 66 ' '•‘ 

A s -24 of the Agricultural Income Tax 
insertion 00 D ° equ,valent aod P®»Hel enactment 

«*J h »h!!u p< ? w , 0rs in sub-s. (1) and sub-s. (2) of S.24 
undeT h S uh y , ?n^ nde ? 1 °* each other * The power 

id (1959)'" Alim 0 mad6 U “ d9r Sub ' s - (2 > 01 "“>■ 
s. 24 (4)— Powers of High Court. 

(Jfe may 5 ave , be ? n ‘ ba ground upon which 
affirmaN h refused tbe application the only 

2JBfc ST * open t0 the Hi * h if a i* Sot 

satisfied as to the correctness of the Board’s decision 
madein?h ir6 3 V* ^ be stated. No distinction S 

the Conr^fi 5 t0 Sf d w r i? l n be j ollowed ia cases where 

apDWiin 1 f? lhat r the Board ’ after considering an 
ppitcation for a reference on its merits has errone 

ar£/iS3!i° th f “u? 1 ! 5 ! 0 c 1 j at n0 question of law 

wronal?;^S2W? k which .i il finds that the Boa ' d has 
"wlemnS ecle f u the appjioation or refused to make 

otherS?A ? n th ® ground that U lslim ® barred or is 
r«f«« Wse ^competent. Bearing in mind that a 
ere ?c 0 c « he and a case be stated only on a aues- 

under s a M a "[ S te Ut ° 1 i tl ; e ;? rdcr made h V “> a B^ard 


therefore be decided finally by the High Court. If 
it is of the view that the Board’s decision on that 
question is wrong, then it must examine to the order 
made by the Board in exercise of its revisional powers 
and only if it is satisfied that that order passed under 
S. 22 raised a question of law will order a case to 
be stated though in a case in which the Board has not 
considered the application made to it in its merits the 
High Court will not have the advantage of having 
before it the opinion of the Board. 1953 All W R 
(HC) 408 «(1958) 34 I T R 880 : 1958 All L J 214. 

S. 24 (2) — Application under—Requirements. 

There is no rule that requires the application under 
S. 24 (2) to be accompanied by a copy of the order 
made under S. 22, L95S All W R (HC) 40S : (I95SJ 
34 IT R 880: 1958 All LJ 214. 

—S. 24-Reference—Necessary conditions — Ques* 
tion of law. 

The position for making a reference under S. 24 
as follows j (I) When the point for determination is a 
pure question of law, the decision of the Revision 
Board is open to reference to the Court under S. 24 

(I) of the Act. ( 2 ) Where the point for determina’ion 

is a mixed question of law and fact, while the finding 
of the Board on the facts found is final, its decision 
as to the legal effect iof those findings is a question of 
law which can be reviewed by the Court upon a re¬ 
ference. (3) A finding on a question of fact is open to 
attack as erroneous in law when there is no evidence 
to support it or if it is perverse. (4) When the finding 
is one of fact, the fact that it is itself an inference 
from other basic facts will not alter its character a* 
one ot tact. 

Where after the best Judgment assessment, the 
assessee Bled a return along with an application for 
rectification, whereupon the authority made a re¬ 
assessment and the Revision Board held that the 
assessing authority did not rectify any mistake which 
was apparent on the face of the record but wrote out 
a tresh assessment order upon the materials which 
were subsequently furnished by the assessee : 

— question of law arose in the case 
which the Revision Board was called upon to refer to- 

? 1 h „? 0Urt for °R inion af ter drawing up a state- 

2 All lOO. 6 C3Se under s - 24 of the Act. ILR (I957>» 

—S. 24 — Judgment, meaning of — Reference bv 
Revision Board to High Court - Judgment answering 

£ ppea ~ Expression judgment does not 
include a judgment given by the Court in consulta 

against f u dv l s< V y Capac ? y and bence no appeal lies 
mS 5 * ,ud ^ me “t of Revision Board in reference 

aw ah** ® 

i 24 (4), 10 — Application under S 24 ia \ __. 
(Income-tax Act (1922), S. 60 (2j) * d - 

vant, or such as not to warrant the SiviL 4 be l rrele ~ 
by the Board the Court wM havI n tT , drawn 

intervene. In such cases th« l u »xsdiction to 
dered by the High Court i« u?hAfk UeS u . 011 l ? be cons »* 
to support tha? finding or • 0r0 ls evid ®nce 

whether the facts found by th^V™ way, 

s c 253 ; 1954 $CJ294 VsCMtli 498 a “ d , AIR 1954 

”• "■ ** “»“■ tB &&&!■£&& 
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Hitid 1 family’ is used in the Act in ths sense of a 
coparcenary. Hence for the purpose of the Act the 
disruption of the joint family is itseli sufficient to ab¬ 
solve the members of the family from liability to tax 
as an undivided Hindu family. The facts found out 
by the Revision Board may justify the inference that 
there has been no separation of the joint family pro¬ 
perty but that is quite a different thing and the High 
Court can intervene if they find that the facts and 
circumstances upon which the Revision Board placed 
reliance do not justify the inference that the family 
had no intention to separate. (1956) 30 I T R 647 i 
1955 All l I 640 : HR (1956) 2 All 722 : AIR 1956 
All 156 (157) (Pt A) (Prs 10, 11, 12, 14) (Ob). 

-5s. 24 (4). 22, 25—Question of law — Limitation 

under S. 25 whether applies to application under 
5.22. 

A question of law does arise as to whether the 
Revision Board had power under S. 22 to revise an 
order of assessment in a manner prejudical to the 
assessee after the period laid down in S. 25 of the Act 
had expired. (1956) 33 I T R 647 i 1955 All L ] 646 : 
ILPi (1956) 2 All 722 : AIR 1956 All 156 (157) (Pt B) 
(Pr 7) (DB). 

— S, 24 (4) —Opposite party in proceedings under. 

(Obiter). — The opposite party in cases arising out 
of application under S. 24 (4) should be the U. P. 
Government and uot the Commissioner, Agricultural 
Income-tax, who is merely an appellate Court from 
an order made bv the assessing authority 1953 
All LJ 292: AIR 1953 All 022 (623) (Pt B) (Pr 2) 
(DB>. 

SECTION 25 

-S. 25—Notice under S. 15 (3) after the assessment 

year and notice under S. 25 after one year from 
expiry of the assessment year, cannot be given even if 
so directed by the Revisional or Appellate authority. 
See U. P. Agricultural Income-tax Act (3 of 1949), 
S. 15 (3). (1964) 54 IT R 506 : 1964 All L J S5 
(DB). 

-Ss 25 and 15 (3) — Non-compliance — Effect — 

Agricultural Income — Assessment proceedings — 
Notice calling for return — Essentials of validity — 
Failure to specify period of not less than thirty days 
—If fatal - Assessment following on invalid notice— 
Legality—Waiver of requirement — What constitutes 
—Mere filing of return by assessee-Effect of. 

It is well settled that a notice seeking to initiate 
proceedings for assessment of income which has 
escaped assessment or has been assessed at too low a 
rate is a jurisdictional notice; the issue of the notice 
is a condition precedent to the assumption of juris¬ 
diction for assessing such income. A notice issued to 
the assessee requiring him to file a return on the next 
day is not a notice containing tho requirements of 
S. 15 (3) and therefore is not a notice issued in accor¬ 
dance with S. 25, and is not a valid notice. The 
notice must not merely require the assessee to furnish 
a return but must require the assessee to furnish 
a return within a specified period, that period being 
not less than thirty days, according to S. 25 read with 
S 15 (3) of the U. P. Agricultural Income-tax Act. It 
is only then that it is a notice containing the require¬ 
ments of S. 15 (3) as specified in S 25. An assessment 
following an invalid notice must be held to be bad 
in law and illegal. The mere filing of a return as re- 
quired by an invalid notice (calling for a return the 
next day) does not, in itself, establish that the assessee 
has waived his objection to the notice. 

A waiver of a privilege or a right, to be effective, 
must be based upon full knowledge of the privilege 
or right to which the persons waiving it is entitled. 
The burden is on the part pleading the waiver to 
Dr ove all the facts constituting waiver. AIR 1955 
Bom 227; AIR I960 SC 1232 ; AIR 1957 S C 425 ; 
AIR 1959 S C 149 and (1954) A L J 622, Ref. (1964) 


ILfi LI 1079 ^ITB823 , 

-S. 25 - Powers of Board - It is not open to the 

assessing authorities after the period of limitation 
mentioned in the section to assess or re-assess any 
income waich ought to have been assessed earlier—It 
is thus obvio is that the Revision Board canint au- 
thori.se the assessing authority to do something which 

Y 1 ** , a «it or il y is ROt enti tled to do under the law. 
AIR 19o8 All 528 (531) (Pt A) (Prs 16 to 21) (DB). 

S. 25 — Revision—Limitation—Revision filed after 
period prescribed by S. 25-Board cannot give relief 
so as to enable escaped income to be assessed under 
X'r, “j? See P* Agricultural Income tax Act (3 of 

1949), S. 22. I LR (1958) 2 All 663. 

--S. 25-Question of law — Limitation under S. 25 

applies to application under S. 22. See U. P. Agricul¬ 
tural Income-tax Act, 1948 (3 of 1949), S. 24(4). AIR 
1950 All 156 (DB). 

SECTION 26 

-S. 26 — Applicability — Assessee failing to file 

return — Best judgment assessment — Return filed 
subsequently—Fe-assesrment—Effect. 

Section 20, deals with errors apparent on the face 
of the record. It cannot cover a case where a re¬ 
assessment has been made by discovery of new facts. 
I L R (1957) 2 All 100. 

SECTION 30 

-Ss. 30, 32 (2)—Agricultural Income-tax — Reco¬ 
very proceedings—‘Proceeding’—Suits in civil Courts 
not included—Tax arrears—Civil suit for recovery— 
Limitation — Period of one year prescribed for pro¬ 
ceedings for recovery — Inapplicable to suits — 
Limitation — Revision — District Court and High 
Court—Poweis—Res judicata — Prior writ proceed¬ 
ings for quashing recovery proceedings — Taking 
alternative mode of recovering tax arrears—No plea 
by the State—Subsequent suit in civil Court-Bar of 
res judicata—Not applicable—Words and Phrases — 
‘Recovery proceedings’—Civil Procedure Code (5 of 
1908), S. 115 - Provincial Small Cause Courts Act 
(ll of 1887) (U. P. Amendment), S. 25. 

The State of Uttar Pradesh filed suits against the 
assessees, in the Court of Small Causes, for the reco¬ 
very of arrears of agricultural income-tax and penalty. 
The Court of Small Causes dismissed the suits as 
barred by limitation provided for institution of pro¬ 
ceedings under S. 32(2) of the Act and this was con¬ 
firmed by the District Judge in a revision petition 
filed by the State. The State preferred the revision 
petitions to the High Court under S. 115 of the Civil 
P. C. In a prior writ petition filed by the assessee 
challenging the recovery proceedings taken by the 
Collector, the State did not plead that they could or 
would seek remedy before the civil:Court to recover 
the tax dues On the question if the word 'proceed¬ 
ings’ in S. 32(2) includes suits in civil Courts and it 
the principle of res judicata bars the remedy. 

Held, that the suit for recovering the tax arrears is 
not either barred by limitation or byres judicata. I he 
word ‘proceedings’ occurring in S. 32(2' of the Act 
does not include a suit in a civil Court. The period ot 
limitation of one year from the date.on which the last 
instalment fixed under S. 30 of the Act falls due, 
prescribed for proceedings for the recovery of any 
sum payable under the Act, is not applicable to a suit 
instituted in a civil Court for recovering such arrears 
of tax A suit instituted for the recovery of an amount 
is a step which can lead to the recovery of the 
amount but it is not a step which can be said to 

amount to a recovery proceeding. Su f>[ s “| s w01 T 
he governed by the ordinary law of Hmitation. In 
auashing the recovery proceedings instituted by th 
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Collector, the High Court will not refuse to exercise 
its extraordinary Jurisdiction under Art. 220 of the 
Constitution simply because by seeking the alterna¬ 
tive remedy the State would be able to recover the 
arrears of tax and penalty. It can even be said that 
where the proceedings taken by the Collector are 
without Jurisdiction, the State should not put for¬ 
ward any defence and should leave it to the High 
Court to quash the recovery proceedings. Thereafter 
the State can decide what further action to take. 
When it is not necessary for the State to oppose the 
writ petition, it cannot be stopped Irom later institut¬ 
ing a suit, which, it caD, under the law. Where the 
District Judge does not exercise the revisional Juris¬ 
diction conferred under S. 25 of the Small Causes 
Court Act in modifying theorderof theCourtof Small 
Causes, the High Court under S. 115 of the Civil 
P. C„ can exercise the jurisdiction by passing a suit¬ 
able order. (1902) All L ) 353; (1041) 9 I T R 073 : 
AIR 1942 Pat 87, Ref. (L905) 2 l T J 740 (All). 

-S. 30 — Assessee depositing tax under S. 30 of 

U. P. Agricultural Income-tax Act (3 of 1949) — 
Reduction in tax liability because of fresh assess¬ 
ment made on remand — Application for refund of 
excess tax paid — Limitation for R. 34, proviso not 
applicable. »See U. P. Agticultural Income-tax Rules 
(1949), R. 34, Proviso. 1962 All W R (HC) 12. 

—S. 30(2) — Expression ‘Cammunication of the 
order’—Meaning of — Amount of tax not specified ia 
Order—-No communication of order within meaning 
of S. 30(2) — No service of notice of demand or of 
any order in which the amount of tax is specified — 
No date on which the first instalment fell due—The 
assessee could never be a defaulter — Amount cannot 
b9 realized in recovery proceedings under S.32. 1961 
All W R (HC) 755 i 198 L All L J 965 : I L R (1962) 
I All 5, 

SECTION 31 

—S. 31—Matter falling within discretion of assess¬ 
ing authority—Certiorari will not issue. See Constitu- 
*1°° °f India, Art. 220. I L R (1960) 1 All 234 t 1965 
All L J 1102. 


*S. 31—Assessment orders quashed but not notice 
of demant—Penalty orders need not fall. 

An order which is not a nullity has legal effect 
until it is set aside. It cannot be igaored. The assess- 
ment order and the notice of demand following it 
has full legal effect, and the assessee is bound to 
deposit the tax required of him. The liability to make 

ii u«i?L Jyrnenl flows fr0tn th0 notice of demand. The 
liability continues so long as the notice of demand 

is not quashed. Therefore, because the assessment 

i L R S / 1 Qflftl U rt. e . d O 04 e ?ncl lty „ 0rderS need n0t fan. 

i L R (1906) 1 AH 234 : 1965 All L J 1102. 

—S. 31—Order imposing penalty without prior 
notice and opportunity to assessee to be heard is bad 

justice"' Constllut,on of Iodia ' Art. 220 - Natural 

nS It 0 order is a punitive measure, intended to 
penalise the assessee for omittiog to pay the entire 

Prior nSE,J? 1 # 1? the Umes P ecified under the statute- 
to the assessee giving him an opportunity 

uf being heard is necessary before imposing penalty* 

/? ay b . e f number of reasons which would 

fore th« •“ t0 “ ake sucb P^ment and there. 

penalty upon the assessee 

oltviAKf? or J 0t C0 f? and w ‘thout an opportu- 

«l V 234^ 1965 d AU°L ] W2* hw ' ILR ll986 > 1 

Orffjf'f? 1, 32 “■ Penalty for non-payment of tax - 
rr j*° r rec ° ver y—Separate orders-Necessity. 

tax Act f ? e F- P - Agricultural Income- 

Penalty uSde? S* 31 Lu H* u n order the 

[Vol. Fn.D 57. y “ ° tder dire0li “ g 
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its recovery as arrears of land revenue under S. 32. 
This is even further clarified by the provisions of sub* 
rr. (3) and (4) of R. 28 of the rules framed under that 
Act. When the Act and the rules themselves clearly 
require two separate orders to be made, one imposing 
penalty under S. 31 and the other directing the reco¬ 
very of the penalty as arrears ot land revenue under 
S.32, an order which clearly indicates that it is a 
mere direction can only be held to be an order under 
S. 32. 

Hence, where the proceedings for recovery of 
amounts of penalty are not based on any order im 
posing the penalties under S. 31 of the Act, the Drol 
ceedings are void. ILR (i960) 2 All S12 i 1960 All 
W R (HC) 412 : I960 All L J 542. 

SECTION 32 

;-5. 32 (2)—Proceeding contemplated by S. 32 (2) 

is a mere ‘recovery proceeding’ and not a suit - 
Period of limilation prescribed under section would 
not apply to suits, for recovery of arrears of agricul¬ 
tural income-tax and penalty. 

The proceeding for the recovery of the sum payable 
under the Act as contemplated by S. 32 (2i thereof 
is a mere “recovery proceeding” and not a suit insti¬ 
tuted or to be instituted before the Court of law 
Consequently the p?riod of limitation laid down in 
sub-s. (2) of S. 32 applies to the recovery proceeding 
and not to suits and suits instituted for the recovery 
of arrears of agricultural income-tax and penalty 
shall be governed by the ordinary law, i.e., the provi- 

snns contained in the Limitation Act i 190? All t r 

740 UU) 1941)9 ITR 673 ’ RaL 0D - 11965) 2 IT J 

—S. 32 - Arrears of agricultural income tar due 
from assessee-Amount to deOr - Amount of arrears 

dlhfc* o US a b k , ? 1 f ,uded in the aggregate value of 
debts owed by the assessee - Exception (ii) has no 

fPPjmrtion ^ such arrears. See Wealth Tax Act 
(DB? ' S * 2 (m) Exception (ii, ‘ A 1 R 1963 All 488 

-Ss. 32 (l) and 32 (2) — Recovery proceedings — 
When commence-Pealisation of tax-Procedure fm- 
-Notice by Tahsildar is writ of dVman djS u ed 
during recovery proceeding - Proceedings are Tot 
initiated by inch notice - Tenancy laws-1 U P 

?9st^28t28JTir d U “ d Ref °™ Wo"’ 

*WS5£5 ~Lt a o g S u 4" 

request made by the assessing auThmUy u'nde h 

UP. Agricultural Income-tax Act to the Collector to 

Mho *!? p8 rea i isaUo ? of tbe arrears of tax and 
other dues. For he realisation of the agricuftural 

income tax, the Collector has to follow 1 

provided under S 280 of the U. 

tion and Land Reforms Act, for the realc 

arrears of land revenue. Hence a n^Uce by “fh 

ttdC* — '■ »■— w. Ss; 

wsAsiteSSfSsa 

^ S ofmote o C f° recovery ° Q See °) hausi - U res. 

(1922), S. 48, 1962 All LJ 353 In “>®a-tax Act 

on 5th M^roh, W^S-Inforaowin* rSl* by assessee 
officer on 18th January, 18 58 - ReJo V e^? r oS|“* 
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initiated on 16th January, 1958 — Held barred by 
limitation and incompetent. 1962 All W R (HC) 
250 i (1962) 46 I T R 620 : 1962 All L J 353. 

-S. 32 (2) — Arrears of tax —Deduction from com¬ 
pensation money payable to assessee—Communication 
to compensation otticer- Not constituting commence¬ 
ment of proceedings within S. 32 (2) — Also, not a 
process within S 279 (c) of Zamindari Abolition Act 
—Proceedings for recovery as arrears of land revenue 
held barred by time — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 279 (c). 1961 All 
W R (IlC) 147 : 1961 All L J 116. 

——S. 32 — Penalty for non-payment of tax — Order 
for recovery — Separate orders are necessary. See 
U. P. Agricultural Income Tax Act (3 of 1948', S. 31. 
I960 All VV R (HC) 412 : 1960 All L J 542 i ILR 
(1960) 2 All 812. 

- S. 32 (2)—Rules under Act R. 28 (4)-S. 32 (2) is 

no bar against taking step-in-aid of recovery of 
sums due under Act after expiry of one year. 

Section 32 (2) places a restriction on the com¬ 
mencement of ihe proceedings for the recovery of 
any sum due under the Act be>ond or.e year from the 
date on which the last instalment falls due. It does 
not, however, provide that the proceedings once 
commenced within the stipulated period must further 
be completed within that period. In other words, 
there is no restriction under it agiinst taking steps 
in-aid of recovery after the expiry of the period of 
one year. Under R. 28(4) it is by moving the Col¬ 
lector to recover the arrears etc. as arrears of land 
revenue that the proceedings for the recovery of the 
amount are commenced. 

If this is done within one year from the date when 
the last instalment fell due and the first writ of 
attachment issued within that period is unable to 
satisfy the demand a second writ of attachment issued 
after the prescribed period would Dot be barred bv 
S. 32 (2). 1960 All W R (HC) 299 : I960 All L J 412. 

SECTION 41 

-S. 41—Assessment proceedings are judicial pro¬ 
ceedings — Principles of natural justice must be 
followed-Impleading of person sought to be bound 
by the proceeding necessary — Death of assessee 
pending revision before Board — His heirs not im- 
pleaded — Decision of Board held nullity aDd Dot 
binding on heirs—Prejudicial order against assessee 
— Reasonable opportunity to show cause must be 
given —Tax liability of deceased — Notice to heirs 
essential — Notice against dead person—Service of — 
Not valiJ. See U. P. Agriculiural Income-tax Act, 
948 (3 of 1949), S. 22. 1962 All W R (HC) 21. 

SECTION 43 

-S. 43—Scope and applicability — U. P. Agricul¬ 
tural Income Tax rules (1949), R. 35.4. 

Section 43, which is described as an indemnity 
clause, is both a clause empowerirg the making of 
the deduction mentioned therein and providing for 
an indemnity. The result of the assessee exercising 
the powers given to him under S. 43 of the Act is 
that the assessee reimburses himself in respect of the 
tax which he has paid to the taxir g authority qua 
the amount which he has to pay to the guziradars. 
The guzaradars receive their guzaras less the amount 
of tax which has been deducted by the assessee from 
the guzara. In this way the net result is achieved 
that the assessee only pays agricultural income tax 
on his ‘real income’. 

There is nothing in the Act to suggest that only 
a proportionate amount of the agiicultural income 
paid by the assessee can be deducted from the sum 
paid to the guzaradars. No method of deduction is 


prescribed. There is nothing to prevent the assessee 
from treating the income less the guzara amount as 
his real income, determining what the agricultural 
income tax payable by him on such real income 
would be, and then passing on the rest of the tax 
which he has paid at the higher slab rate to the 
guzaradars concerned. 

Rule 35A has been framed so that by the method 
of refund the ultimate position is attained that the 
assessee will pay tax only on his “real agricultural 
income” and every guziradar will pay agricultural 
income tax only at that rate which the amount of his 
guzara attracted. -The agricultural income tax autho¬ 
rities having collected tax on the total agricultural 
income of the assessee (including the amounts which 
the assessee will pay to the guzaradars) will not 
suffer any loss'.by making a refund in accordance 
with R 35A of the Act, because the intention clearly 
is that the total amount of agricultural income tax 
payable by the assessee and tne guzaradars should 
not exceed the aggregate of the tax payable by each 
of them individually on the ‘real agricultural income* 
which they actually receive. ILR (1958) 2 All 063. 


SECTION 44 


© —S. 44 (2) (o) — (As amended by Act 14 of 1950) 
— U. P. Agricultural Income-tax Rules (1949) (as 
amended in 1956), R. 18 — Assessee having property 
in several districts — Assessment of agricultural 
income-tax—Additional Collector has jurisdiction to 
assess income-tax after amendment of Act in 1956. 
ILR (1956) 2 All 643: AIR 1955 NUC (All) 2707, 
Reversed. See U. P. Agricultural Income-tax Act (3 
of 1949). (As amended by Act Hof 1950), S. 14. AIR 
1960 SC 1283. 


-S. 44 -Rules under, R. 25-C -Revision petition — 

Signing of-By applicant alone-Necessity — Proce¬ 
dure adopted by Board — Validity. See U. P. Agricul¬ 
tural Income-tax Act (1949 , S. 22. 1962 All L J 982, 

-S. 44 - Validity of R. 17 - Delegation of legis¬ 
lative powers—Principles—Rule 17 not covered by 
S. 44 (2) or S. 8-Rule acted upon bona bde by asses* 
see —State cannot challenge validity retrospectively 
-Rule held elfective in respect of past transactions. 
See U P. Agricultural Income Tax Rules (1949), 
R. 17. ILR (1959) 2 All 353. 


-S. 44 ( 1 ) and (2)—Distinction-Carry out purpose 
Act—Meaning of-Scope of sub-sections (l)and 
—R. 17 not procedural — (Words and phrases — 
irry out’) — U. P. Agricultural Income Tax Rules 
149), R. 17) — (Constitution of Iodia, Art. 245 — 
•legated Legislation). 

rhe words 'carry out’ mean ‘to cirry into practice’*- 
■. to make practical rules by means of which the 
t could be brought into force. The words ‘carry- 
z out the purposes of this Act* in S. 44 (1) really 
■an authorising the State Government to make 
acedural or adjective law as distinct from sub- 
intive law which either takes away or confers 
sted rights. Sub section (2) of S. 44 gives rather 
tails of those items on which the State Government 
authorised to make substantive law. 

In recent times the tendency of the modern legis- 
ion has been to lay down general principles and to 
oid going into the administrative or Practicat 

tails. It is within the competence of 

•ure to do so. But there are certain safeguards 

hich have to be observed in delegating this power* 

, far as the procedural power Is concerned, it can 

: given without any reservations a “ d ' t “*f** 0r is 
ually the first clause of the rule-making section is 
ways in general terms and authorises an authority 
make rules ‘to carry out the purposes of the Act, 
it. where besides the power of making'the Act 
racticable other powers are giveo, they are y 
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specified usually in the enabling section. The first 
power has been thus given in sub-section (1) and the 
second under sub-section (2) of S. 44. 

Rule 17 cannot be called a procedural rule as it 
exempts certain income from being taken. ILR (1959) 
2 All 353. 

-S. 44 (l)-Rules under. R. 25-D (l)-Validity. 

(Obiter) — The State Government’s rule-making 
power is restricted to the making of rules for carry¬ 
ing out the purposes of the Act. The broad purpose 
of the Act is stated in the preamble as being the im¬ 
position of a tax on agricultural income, and the only 
section in which provision is made for the collection 
of a fee appears to be S. 24 (2). that is to say the fee 
of Rs. 100 or such less amount as may be prescribed 
which must accompany an application under the sub. 
section. In these circumstances the State Govern¬ 
ment has no power to levy by rule another fee, 
namely a fee payable on the application itself and 
Rule 25-D (1) is therefore ultra vires 1958 All W R 
(HC) 408 : (1958) 84 I T R 880 » 1958 All L J 214. 

—S. 44 (1) -Rules under, Rr. 25-D, 2G — Applica¬ 
tion accompanied by treasury challan. 

Although R. 25 D(l) purports to make the appli¬ 
cation chargeable with a Court-fee and the require¬ 
ment of R. 20 is that the application is to be 
accompanied by a court-fee, nowhere in the Act or 
rules is it laid down in what manner such.Court-fee 
is to be piid, In the absence of any such provision 
the Board was not entitled to demand that the pay¬ 
ment of either fee must be by means of court-fee 

R a ? ft p ? £ aa t^ was a sufficient compliance with 
R. 20 it the application was accompanied by a Trea¬ 
sury Challan showing that the appropriate fee has 
been deposited in the Treasury. Further the fact that 
the fee prescribed by R. 25 D has not been paid 
does not entitle the Board to refused accept the ap- 
plication. All that the rule says is that the fee is 

in? « e I-? ?°V« 0 - r o wh , 6 , n that fe0 is t0 be collected is 

IT ffSMft lHC> 408 ' ll958 > 34 
^ s dd|o^, ( & er io y ir ^t d i^ 

power to exercise extra territorial jurisdiction. See 

a r d Income-tax Act (3 of 1949), S 14 

AIR 19a5 NUC (All) 2707 (DB). '' * 

[Reversed in AIR 1900 SC 1283 (DB).] 

WinB 4 inio!A 0) r RuleS Under R * 18 (l > ( a )~Ajsessee 
dfatriS* A? f tom P L ro P 8Itie s Situate in several 
whl*? As essin * authorit y is Collector of district 
c W u l , ;f S r SeSS6e P ermanan, ly resides. See U. P. AgrU 

s^nssrss^Dir 18 of 1949,1 s -“■ 

Srio S d 4 liM U „ ,eS M d u r .u R 22 (2)—Pariod of notice - 
the date SHr. n ° r ? 0re ..' haa o for, >'- fi '' e days from 

5"S'S“' “ <‘'"'"rfs'i.VSB 

SECTION 3 

SECTION 2 


given right to apply for review of orders made under 
U. P. Act 3 of 1949—Assessment order set aside under 
Art. 220— Review of order under Art. 226 under U. P. 
Act 14 of 1958 is not maintainable—Review applica¬ 
tion dismissed by Single ludge — Order is judgment 
under Cl. 10 of Letters Patent (All) and Chap. 8, R. 5 
of Allahabad High Court Rules and appealable. See 
U. P. Agricultural Income-tax Act (1948) (3 of 1949), 
S. 2. AIR 1963 S C 940. 

SECTION 10 

• —Ss. 10, II, 2—Assessment without jurisdiction 
validated by U. P. Act 14 iof 1950—Assessee given 
right to apply for review of orders made under U. P. 
Act 3 of 1949 — Assessment order set aside under 
Art. 228—Review of order under Art. 220, under U. P. 
Act 14 of 1950 is not maintainable : 195S All L J 01, 
Affirmed — Review application dismissed by Single 
Judge — Older is "judgment” under cl. 10 of Letters 
Patent (All) and Chap. 8, R. 5 of Allahabad High 
Court Rules and appealable : 195S All L J 61, Revers¬ 
ed. See U. P. Agricultural Income-tax Ac* (3 of 
1949), S. 2. AIR 1963 S C 940. ' 

SECTION 11 

® —Ss. II. 10 and 2— Assessment without jurisdic¬ 
tion validated by U. P. Act (14 of 1950) - Assessee 
given nght to apply for review of orders made under 
U.P. Act (3 of 1949) - Assessment order set aside 
under Art. 220 of the Constitution of India-Review 
of order under Art 226 under U. P. Act (14 of 1950) 
is not maintainable. 1958 All L J 01, Affirmed. Review 
application dismissed by Single Judge — Order is 
‘judgment’ under cl. 10, Letters Patent (All) and 
Chap. 8, R. 5_ of Allahabad High Court Rules and 
appealable. 1958 All L J 01, Reversed. See U P 

I903 C S U C 946 raC ° me ‘ taX ACt (3 ° f i949)i S - 2 ‘ A 1 R ' 

• T"a S * U T. Sc °P e of-Assessment order inconsistent 
With Amending Act - Remedy -Power of appellate 
Court to deal with appeal in light of amended law. 

For setting aside an adverse order inconsistent with 
the provisions of the'amending Act of 1950, a pro¬ 
ceeding for review under S.ll is not the only remedy 
which is open to an aggrieved party. A court of 
appeal, in an appeal properly before it, must give 
effect to the law as it stands if the law has, at <ome 
stage anterior to the hearing of the appeal been 
amended retrospectively and a provision for review 
like the one contained in S. 11 of the amending Act 

aik uws c im\ is*?,?, ■>'W 2 SCj3Sl 

^liproc7.db«. abili ' y °' der ° f Hi8h C »“" «■ 

, 8 “?' loa 11 of * he Amendment Is intended to provide 
(or the review of orders which have been passed in 
any.proceedings under the principal Act, namely the 

Art 29flV 7 T t A S pH f ab ! lil r ~ (Constitution of India 
1949)fss.H 44 ). AgrICuItural Income-tax Act (3 of 

mfnfhoo k U app l ies °^ y t0 casesin which the assess 

Court under Art. 226 of the Constitution pltlltoS 
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under S. 11 are not maintainable. (1957) All W R 
(II C) 452! 1957 All L ) 477. 


U P. ACr ICULTURAL INCOME TAX RULES 

(1949) 

PULE 5 

-R. 5 — Option of computation of income—Decla¬ 
ration in prescribed form — To accompany every 
return filed — Change in option not prohibited. See 
U. P. Agiicrltural Income-tax Act (3 of 1949), S. 0 
(1) (a) read with S. 15 (4). (1902) 46 I T fl 417 (All). 

RULE 13 

-R. 13—Rule is ultra vires of the State Govern¬ 
ment. See U. P. Agricultural Income-tax Act, 1948 
(3 oi 1949), S. 6 (2) v b) (iv). AIR 1964 All 439 (DB). 

RULE 15 

-R. 15 — Sile of grain stock of previous year — 

Amount not part of income of assessment year. See 
U. P. Agricultural Income-tax Act (3 of 1949), 
S. 0(3). ILR (1959) 2 All 35 3. 

RULE 17 


-R. 17—Carry out purpose of Act —Meaning of — 

Scope of subjections (l) and (2) — Rule 17 not pro¬ 
cedural. See U. P. Agricultural Income-tax Act (3 of 
1949), S. 44 (1). ILR (1959) 2 All 353. 


-R. 17—Validity—Delegation of legislative powers 

—Pr nciples — Rule 17 not covered by S. 44 (t) or 
S. 8 — Pule acted upon bono fide by assessee— State 
cannot challenge validity retrospectively— Rule held 
effective in respect of past transactions — (U. P. 
Agricultural Income Tax Act (3 of 1949), Ss. 44, 8) — 
(Constitution of Iodia, Art. 245). 

It is well settled , principle of constitutional law 
that a legislature cannot delegate its essential func¬ 
tion. The legislative policy regarding* legislature must 
be clearly and explicitly explained in the statute itself, 
but when such powers are delegated they should be 
canalised acd be within limits. Certain details e. g. 
fixiDg the miximum rate of imposition of a tax, 
authorising the executive to determine the rate can 
be delegated to a subordinate authority. 

So far as R. 17 is concerned, no clause under sub¬ 
section (2) of S. 44 covers it. Sub-section (l) of S. 44 
also does not apply to a rule like R. 17, which is not 
a procedural law for carrying out the purpose of the 
Act. 

But if a rule has been m ide by the State purporting 
to be within its powers for the benefit of the subject, 
and acting on the basis of which the subject has 
incurred liabilities and entitled himself to a benefit, 
the State on its own motion cannot ask the Court to 
have the law declared later on as ultra vires. The law, 

in that event, should be interpreted in favour of the 

subject and in a way that lesser injustice results from 
its interpretation. 


Thus, though R 17 was pot purported to have 
been framed under S. 8 it had beep made under S. 44 
and it having been laid before the Legislature and 
haviDg been acted upon bona fide by the assessee, 
who had derived advantage, it is not now open to the 
State to have the law declared ultra vires retrospec¬ 
tively, to affect the past and completed transactions 
having taken place on the basis of that rule. The 
answer may have been different if no benefit to the 
subject had accrued and the State had derived untair 
benefit by means of the ultra vires rule. 

Held, that so far as the past transactions were con¬ 
cerned R. 17 would be deemed to be effective. I L K 
(1959) 2 AH 353. 


-R. 17—Scope—‘And’ when read as ‘or’ — Expla¬ 
nation not independent of Rule — Donation to fund 
or institution not approved by State — Not covered 
by Rule—(Interpretation of Statutes—And and or). 

"And” should be read as “and” and “or” as “oi” 
ordinarily and unless there are strong and sufficient 
reasons to read one for the other, it is not open to a 
Court to treat them as synonyms. ‘‘And" is used 
generally in a conjunctive or cumulative sense re¬ 
quiring the fulfilment of all the conditions that it 
joins together, while “or” is a disjunctive conjunction 
equivalent to the word “either” and is antithesis of 
“and”. 

There is no reason for reading'and’ in Rule 17 as 
‘or’. Further, Explanation to R. 17 is not to be 
interpreted aod applied independently of the rule 
and the Explanation to R. 17 is controlled by the 
rule itself. 

The contention, therefore, that in order to avail of 
the advantage of R. 17 a ‘fund’ or 'institution'to 
which a donation is given should be either ‘charit¬ 
able’ as explained in the Explanation or ‘approved 
by the State Government’, cannot be accepted and 
hence where a school, a hospital or any other charit¬ 
able institution is not recognised by the State Gov¬ 
ernment or approved by it for the purpose of this 
rule, it cannot be included in R. 17. 

Moreover, a law should be so interpreted that it 
should not impute redundancy to the legislature or 
to the rule making authority. If the contentiou of 
the assessee that a charitable purpose need not be 
approved by the State Government is accepted then 
the words “and is approved by the State Government 
for the purpose of the rule” in R. 17 would be re¬ 
dundant. ILR (1959) 2 All 353. 


-R. 17—Notification under—Approval of or grant 

from State Government — Supervision of hospitals by 
Civil Surgeon. 

Neither the supervision of hospitals by the Civil 
Surgeon does amount to an approval of those 
hospitals, nor the payment of travelling and daily 
allowances to him can be treated as a grant. A grant 
in the notification means any grant paid either in 
cash, kind or even in service but it should be a real 
grant in the form of a donation. Either there should 
be some amount paid in cash as a grant or main¬ 
tenance or there should be free of charge regular 
and pioper services of a doctor paid by the State 
available in any of the hospitals. The meaning ot 
grant cannot be extended any further. 

Further, an inspection by the Civil Surgeon does 
not amount to an approval of the Hospital bv the 
State Government ‘for the purposes’ of R. 17. ILK 
(1959) 2 All 353. 


_R. 17 — Donation—Scholarships paid directly to 

ludents. 

If an amount is donated to an educational institu- 
ion recognised by the State, eg., a University,_a 
ollege or any other school, which is either recogms- 
d by the State Government or by any of the local 
uthorities then, in that event, it would amount to 
donation to that institution within the meaning or 
1.17 whether it is paid for the purpose of ma n- 
enance of the school, for payment as scholarships 
o students, for prize distribution for I» ( b 'l ee ^‘ eb . r h a ; 
ions or for any other purpose connectedi witii tne 
nstitution. But if the amount is paid direct, y fj} 
tudents who may be the students of a reco 2 
chool the donation would not come within the pur- 
-iflwofR.17. ILR (1959) 2 All 3a3. 


RULE 18 

8 (as amended in 1956) - Assessee having 
n several districts - Assessment of agricul- 
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tural income-tax — Additional Collector was com¬ 
petent to assess income-tax on agricultural income 
after amendment of the Act in 1958. AIR 1955 
N UC (All) 2707, Reversed. See U. P. Agricultural 
Income tax Act (3 of 1949), S. 14. AIR 1960 S C 
1283. 

—R. 18 (2) - Notification No. 1748/AIT-5, D. 
26 5-1949 issued by Board of Revenue — Subsequent 
amendment in R. 18 (2)— Assessment under Notifica¬ 
tions — Legality — (General Clauses Act (1897), 
S. 24). 

Where it was contended that the Notification 
No. 1743/AIT-5, D/- 29-5-1949 made by the Board 
of Revenue under R. 18 (2), should not be he]d to be 
operative for the assessment made in 1955 when 
the words 'Board of Revenue’ no longer existed in 
R. 18 (2). 

Held, that a notification made under a rule by a 
competent authority continues to be valid unless 
withdrawn or superseded by the succeeding autho* 
rity and lit will be deemed that the rule continues in 
force as if issued by the authority succeeding the 
earlier authority. The notification made by the 
Board of Revenue in 1949, therefore, continued to be 
good, and the assessmeut was not without jurisdic¬ 
tion. 1958 All W R (HC) 620 : 1958 All L J 509. 

-R. 18 (1) (a)—Property situate in several districts 

— Additional Collector to make assessment has no 
jurisdiction to exercise extra-territorial jurisdiction 

— (U. P. Land Revenue Act (3 of 1901), Ss. 14 and 
14-A), See U. P. Agricultural Income-tax Act, 1948 
(3 of 1949), S. 14. AIR 1955 NUC (All) 2707 
(DB). 

[Reversed in A I R 1900 S C 1283]. 

RULE 25. C 

——R. 25-C — Revision petition, signing of — By ap¬ 
plicant alone — Necessity — Procedure adopted by 
Board—Validity. See U. P. Agricultural Income-tax 
Act (3 of 1949), S. 22. 1962 All L J 982. 


RULE 34 

*™-R. 34, Proviso — Assessee depositing tax undi 
J* 30 of U. P. Agricultural Income-tax Act (3 i 
1949) — Reduction in tax liability because of frej 
aisesiment made on remand—Application for refun 
0 e«ess tax paid— Limitation for — Proviso not a; 

™ P* Agricultural Income-tax Act (3 < 
1949), S. 30. 

n'^j ier0 * s no rlde * * n the rules framed under tf 
U.P. Agricultural Income-tax Act, which piescrib. 
jne limitation for an application for the refund < 

S’ ??*** Profits tax, deposited by the assessee I 
wnicn the assessee becomes entitled, in consequent 
ot the reduction of the tax liability, under the fres 
assessment, framed hy the Assessing Authority, i 
consequence of the remand order of the Appellai 
authority. The proviso to R. 34 does not apply | 
such a case* 1962 A11W R (HC) 12. y 

RULE 35-A 

35-A •- Scope and applicability — See U ' 
(1958) 2 U AI1 663° me taX ** (3 of 1949,1 S ‘ 43 * ~ 


U. P. AGRICULTURAL SERVICES RULES 

RULE 21 

~R. 21 — (Framed under Civil Services (CL 
r 9 i°cU C ? ntro1 and Appeal) Rules, 1930, R. 55 (; 
nidi I, nt on man ?er of disciplinary proceeding 

as jwbhw*- 


U. P. AGRICULTURAL TENANTS ACQUISI¬ 
TION OF PRIVILEGES ACT (10 of 1949) 

See under Tenancy Laws. 

U. P. AGRICULTURAL TENANTS ACQUlSI- 
TION OF PRIVILEGES (AMENDMENT) 

AND MISC. PROVISIONS ACT 
(7 of 1950) 

See under Tenancy Laws. 

U. P. AGRICULTURISTS’ BELIEF ACT 

(27 of 1934) 

See under Debt Laws. 

UTTAR PRADESH ARMS RULES 
RULE 148 

— R. 148 — Scope — Rule 148 is valid as adminis¬ 
trative Rule—Commissioner has power to give direc¬ 
tions to District Magistrate on question of renewal of 
licence-(Arms Act (1878), S. 17—Arms Rules, R.41). 
1958 All W R (HC) 687 : 1958 All Cr R 464 « 1958 
All L J 586. 


UTTAR PRADESH ARMS RULES AND 
ORDERS (1935) 

RULE 17 

-R. 17 — Sikh carrying more than one sword — 

Word ‘kripans’ in the said rule has been used in 
relation to Sikhs and emblems — The rule is not 
intended to mean that a Sikh should possess without 
a licence any number of arms for the possession of 
which others have to take a licence-Constitution of 
India, Art. 25, Explanation I. See Arms Act (1878), 
S. 19 (f). AIR 1952 All 53. 

-R. 17 — Kripan — Meaning of — Constitution of 

India, Art. 25, Explanation 1. 

Kripan means a sword and its size or shape has not 
been prescribed by the Sikh religion; it may be a 
sword of any size or shape. ILR 5 Lah 308, Rel. on. 
1951 R D (HC) 275 : 1952 Cri L J 218 t AIR 1952 
All 53 (55) (Pt A) (Pr 13). 


UTTAR PRADESH BAR COUNCIL RULES 

RULE 1 

——R. 1, Proviso 8 — ‘Bona fide practised'—Meaning 
—Graduate in law working as Public Prosecutor for 
more thao 3 years — Right to be enrolled as advocate 
under R. 1, Proviso 8. See Bar Councils Act (1926). 
S. 9. AIR 1959 All 341 (DB). 


UTTAR PRADESH BO\RD OF2REVENUE 
(DECLARATION OF PROCEDURE AND 
VALIDATION) ACT (30 of 1953) 

PREAMBLE 

-Preamble - Validity of Act — Act is not void 

on ground that It infringes provisions of Art. 14 of 

wfi'NUC (AU) ( 15"f UHOn ° f India ' ** AIR 

Preamble — Judgment of concurrence by one of 
members of Revenue Board quashed on ground that 

gf not , hear P, arlies — Case sent back to Board 
tor disposal according to law — State Legislature 

K Act authorising Member who 

had not heard the parties to sign concurrence with 

f“ e i l bitten by another member who had heard 
the parties — Judgment in case signed by another 
member purporting to act under the new Act-There 
{? 110 disregarding of the decision of the High Court 

680 (DB) S . tltUti ° a °* lDdla ' Art * 220 ‘ ai R 8 1954 All’ 


U. P. BOARD OF REVENUE (DECLARATION ETC.) ACT (1953), Pre. 


U. P. Act 30 of 1950, prescribes a Special Proce¬ 
dure in all cases coming before the Revenue Board 
and the same procedure is applicable to every case 
before it. Theie is no discrimination. Act is not in¬ 
valid on this ground. 1954 A L J 650: AIR 1954 
All 660(661)(Pt B) (Pr 6) (DB). 

-Preamble-Validity—Act is pot invalid because 

a member of the Board of Revenue who has not 
heard the parties can sign concurrence to the Judg¬ 
ment written by another who beard the parties — 
(Constitution of India. Art. 226 — Rule of natural 
justice that parties should be heard). 

In India no so-called rule of natural jn^tice that 
no case shall h3 decided without giving the parties 
an opportunity to be heard can invalidate an Act 
pissed by our legislatures within their legislative 
competence. 

So the U. P. Act 30 of 1953 is not invalid on the 
ground that it allows a Member of the Revenue 
Board who has not heard the parties to sign the 
judgment written by another member who has heard 
the parties. 1954 A L J 656 : AIR 1954 All 660 (061) 
(Pt C) (Prs 7,8) (DB). 

•-Preamble — Act does not amend C. P. Code and 

did not require sanction of President for its validity 
—(Constitution of India, Art. 254 (2) ). 

The C. P. Code is not applicable to proceedings in 
Revenue Courts, except to the extent that the revenue 
law makes it applicable and the U. P. Act (30 of 
1953) provides that in Revenue Courts the procedure 
laid down in the Act shall be followed; and thus 
there is no question of this Act amending the C P. 
Code and therefore requiring the sanction of the 
President. Act is not invalid on this ground. 1954 
ALI 656 : AIR 1954 All 660 (681) (Pt D) (Pr 9) 
(DB). 

-Preamble-Enactment is not ultra vires of legis¬ 
lature. 

The Board of Revenue was constituted by U. P, 
Acts and it is the U. P. Legislature which is compe¬ 
tent to lay down the procedure according to which 
the Board of Revenue is to act in exercising its 
judicial powers. Obviously, until the passing of Act 
(30 of 1953) the procedure in writ cases arising under 
the U. P. Tenancy Act was governed by the proce¬ 
dure laid down in the Code of Civil Procedure with 
the amendments to it made by the U. P. Tenancy 
Act itself. That procedure which was applicable to 
the Board of Revenue has been amended by Act 
(30 of 1953) and in passing such an enactment the 
U. P. Legislature has not in aDy way exceeded its 
legislative powers. 1954 All L J 152 : 1954 All W R 
(HC) 256 i AIR 1954 All 454 (454) (Pt B) (Pr 2). 

SECTION 3 

-Ss. 3 and 4—Member passing judgment in appeal 

—Case sent to another Member for orders — Such 
member passing order without hearing parties—Order 
is valid. AIR 1955 NUC (All) 1517. 

-Ss. 3 and 4—‘Appeal’ includes review-(Tenancy 

Laws—U. P. Tenancy Act (17 of 1939), S. 273). 

The power of review possessed by the Board under 
S. 373, U. P. Tenancy Act is a power which is supple¬ 
mentary to the exercise by it of its powers of appeal 
reference or revision, it is a statutory power- which 
it exercises as part of its appellate, reference and 
revisional jurisdiction, as the case may be, and not 
otherwise. 

Hence, the word ‘appeal’ in Ss. 3 and 4 of the 
U. P. Board of Revenue ^Declaration of Procedure 
and Validation) Act, 1953, includes an application 
for the review of a decree or order made on appeal. 

Where, therefore, a review application is heard 
and allowed by a single member and the order is 


concurred in subsequently by another member of 
the board, the or ier is not rendered invalid merely 
because it is concurred in without hearing the 
parties. 1934 All L J 430 i A I R 1955 NUC (All) 

-S. 3 — Hearing of appeal by one only of the two 

members giving decision-C. P. Code (1908), O. 41, 
R. 30). 

The use of the words “except where it is expressly 
provided to the contrary, in the second part of S. 3” 
mean that there should be some express provision of 
law requiring that hearing must be given by more 
than one member. Order 41, Rule 30, C. P. Code, 
does not now apply to proceedings before the Board 
of Revenue because of the first paragraph of this 
section and therefore cannot be said to make any 
express provision to the contrary within the meaning 
of this section so as to require every member of a 
Court to give a hearing to the parties and as laying 
down that an appeal cannot be heard by one member 
and must be heard by mire than one of all the 
members of the Board of Revenue. 1954 All LI 152 i 
1954 All W R (HC) 256 : AIR 1954 All 454 (454) 
(Pt C) (Pr 2). 

SECTION 4 

-S. 4 — One Member of Board passing order with¬ 
out hearing parties —Sections 3 and 4 have the effect 
of validating his order. See U. P. Board of Revenue 
(Declaration of Procedure and Validation) Act (30 of 
1953), S. 3. AIR 1955 NUC (All) 1517. 

-S 4 — ‘Appeal’ includes review. See U P. Board 

of Revenue (Declaration of Procedure and Validation) 
Act (30 of 1953), S. 3. 1954 All L J 430 1 AIR 1955 
NUC (All) 171. 

UTTAR PRADESH BPICKS CONTROL 

ORDER (1956) 

CLAUSE 3 

-Cl. 3 (2)—Clause is discriminatory and unreason¬ 
able and must be declared to be unconstitutional. 
See Constitution of India, Art. 14. 1965 (2)CrLJ 
326: AIR 1965 All 412. 

-Cl. 3 (2)—Constitution of India, Art. 19- Clause 

not hit by article. See Constitution of India, Art. 19. 
1965 (2) Cr L J 326 i AIR 1965 AH 412. 

—CIs. 3 (2) and 9 — Applicant contravening Cl. 3 
(2)—Clause declared unconstitutional —Acquittal of 
applicant and restoratioa of bricks forfeited ordered. 

Contravention of an unconstitutional and invalid 
clause is no offence and cannot justify an order of 
forfeiture under Cl. 9 of the Order. Where therefore 
the accused was convicted for contravention of 
Cl. 3 (2) of the Order and was awarded a fine and his 
stock of bricks was forfeited and Cl. 3 (2) was declared 
to be unconstitutional: 

Held, that the accused deserved acquittal of the 
offence of which he was convicted and the restoration 
of bricks, ordered to be forfeited or, in case of sale 
of bricks the refund of the sale proceed*. 1964 All 
L J 451 : ILR (1964) 1 All 74S: 1985 (2) Cr L J 326 * 
AIR 1965 All 412 (415) (Pt C) (Pr 34). 

CL AUSE 9 

-CIs. 9 and 3 (2)—Applicant contravening Cl. 3(2) 

— Clause declared unconstitutional — Acquittal of 
applicant and restoration of bricks forfeited, ordered. 
See U. P. Bricks Control Order (1950), Cl. 3 (2). l96o 
(2) Cri L J 326 : AIR 1965 All 412. 

UTTAR PRADESH BUTTER. GHEE AND FAT 
LIENSING RULES (1930) 

RULES 

-Rr. 3 and 11—Validity — Rules are discretionary 

and so long as the discretion is not used arbitrarilyt 



U. P. BUTTER, GHEE & FAT LICENSING RULES (1930), B. 11 
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unjustly and oppressively, it is not open to challenge. 
U. P. Prevention of Adulteration Act (6 of 1912). See 
Constitution of India, Art. 19 (1) (g). AIR 1957 All 
548 (DB). 

RULE 11 

_B. II — Validity — Rule is discretionary— U. P. 

Prevention of Adulteration Act (VI of 1912). See 
Constitution of India, Art. 19(L)(g). 1957 Cri L J 
915: AIR 1957 All 54S (DB). 

UTTAR PRADESH CANTONMENTS 
(CONTROL OF RENT AND EVICTION) ACT 

(10 of 1952) 

See Under Ileuses and Rents. 

UTTAR PRADESH CEMENT CONTROL 

ORDER (194S) 

CLAUSE 1 

—Cl. I—U. P. Cement Control Order, 1948 is valid 
—(Government of India Act (1935), S. 59.) See U. P. 
Control of Supplies (Temporary Powers) Act (2 of 
1947), S. 1 (4). 1955 Cri L J 1025 : AIR 1955 All 397 

(DB). 

UTTAR PRADESH CEMENT CONTROL 

ORDER (1953) 

CLAUSE 5 

T—CL 5-Order refusing renewal of licence—Quash, 
ingof. $se Constitution of India, Art. 220. AIK 1955 
N U C (All) 1740. 

-—Cl. 5 — Order refusing to renew licence — No 
appeal li*s. AIR 1955 N U C (All) 1740. 

CLAUSE 6 

® .T^Cls. 0,7 and 9 —Offence— No proof as to con. 
croued price — Conviction of the accused is illegal. 

(l946) ' s ' 7 ’ 1980 Cr L J 
CLAUSE 9 

5r73\, 9 ‘ ® a ? 0 7—No proof as to controlled price 

SuDDhJf/T 11 ° f accU ^ ed is ille « al - See Es sential 

ll94a ’' S ' 1990 

UTTAR PRADESH CEMENT CONTROL 

ORDER (1955) 

CLAUSE 3 


dLtric^ ? .“ Br,nglQg C0m0Dl from oulside the 

Soa of -?S QC ? P UQ ‘shabIe and not posses- 

117, oul licence ‘ 1905 All W R (HC) 

*17 1 196o All Cr R 122 i 1965 All L J 77. 

CLAUSE 5 

JS.i Q Wt e y fU,il t0 r6Dew ‘ Iicence " Appeal - 

DhiloffMaV&SiA 00 ?”} 1181 against an order of lh e 

«omoetent TK« a 6 j e f, us t ng t0 renew a ‘licence is 

cl. (c) tpplieJeauaHvln^h 1131 ! 8 , , meQtiofled ™ sub. 

cl. a) and that mAn»L t0 ?? ret “ sa m «nMoned in sub- 
Wa to beUeve that ?hl ^ cl H 11 ,s tapossi. 

to Permit auth ° rit y Intended 

tfon or revoking nf « g 1 5 St l he ?upension cancella- 
against a ref neat a °ence but denied such right 

CiLtemwihth, 'TV li09 ““. That would be 
All W R (HC) 1 Q 0 0 her terms of tho clause. 1959 

P* sse d by appellate 

??aa»^strastK 


unless such power is specifically conferred on it by 
the statute which has created it; where the statute 
mentions no such power the conclusive presumption 
is that the legislature did not intend the tribunal or 
authority to enjoy such power. The Cement Con- 
troller is invested only with those powers which are 
expressly recited in sub-cl. (c) of C!. 5 of the Order 
and neither under that clause nor any other clause of 
the order, nor under any provision of the parent Act 
namely, the Industries (Development and Regulation) 
Act (LXV of 1951) under which the Order has been 
can he possess any greater power. Under Cl. 5 (c) 
he is entitled to pass only final orders and therefore 
it clearly follows he has no authority to pass interim 
orders pending the final decision of an appeal before 
him. As there is no power in the Cement Controller 
to pass interim orders there can also be no legal or 
statutory duty upon the District Magistrate to obey 
his order and hence a writ of mandamus cannot be 
issued to him. 1959 All W R (HC) 106.:- 

UTTAR PRADESH CHILDREN ACT 

(l of 1952) 

SECTION 17 
-Ss. 17, 29—Scope. 

The seduction and indulgence in immoral behavi¬ 
our is made punishable under the Act if it is done 
with a girl under the age of 16. As the complainant 
was a girl under the age of 16 the accused cou'd be 
punished under S. 17 in addition to their being 
punished under the Penal Code. But this does not 
mean that the benefits of S. 29 of the Children Act 
could not be extended to them, if they were children 
at this time. 1954 All L J 256 « 1954 Cr L J:1288 t 
1954 All VV R (HC) 1911 A I R 1954 All 5S0 (582) 
(Pt C) (Pr 11) (DP). 

SECTION 29 

—-Ss. 29, 75 —Applicability of Section 29 during 
pendency of appeal. 

If a person is arrested in connection with offences 
under the Act itself and if he is a child on that date» 
he can get the benefit of the Act. Otherwise, a person 
mu i t be a child on the dale on which an application, 
g ri l° r written, is made for extending the benefit of 
5. 29. Where the accused were not arrested in con. 
nection with any offence provided for by the Act the 
Court can extend the benefit of S. 29 of the Act only 
it the accused is a child when an oral request is 
being made to the appellate Court, when the accused 
is over ifl years of age the Court cannot deal with 
him under S. 29 on the ground that he was a child 
when he committed the offence and he was also a 
child when the proceedings were initiated against 

Iw/au t ve . n .w h en the Court below convicted him. 
1954 All L J 256 1 1954 Cri L J 1288 i 1954 All W R 

(DB? 191! A 1 R 1954 A| l 580 (582) (Pt B) (P r 10) 

77 S j 2 ? 7 Scope ~ Benefits of the section can bo 

accused if they were children at the 

1952 A ft® .^e U. P. Children Act (1 of 

(DB)!' S * 17 ’ 1954 Cn L 11288 ‘ A 1 R 1954 AU 5S0 

SECTION 75 


UTTAR PBADESH CINEMAS REGULATION 
ACT 1955 (3 of 1956) 

PREAMBLE 

—•Preamble — Scope and object of Act — It 

house Md educ,,ion “o 
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U. P. CINEMAS REGULATION ACT (1956), S. 3 


The U. P. Cinemas Regulation Act, 1955, does not 
make provision for the licensing of places alone 
where cinematograph films may be exhibited. The 
preamble of the Act is evidently not so restricted but 
is wider and will include within its ambit provision 
for regulation of exhibition of films by means of 
cinematograph. A purpose evident from provisions 
contained in Ss. 3, 5, 6 and 7 of the Act is that the 
scheme of licensing is not confined to the using of a 
place for cinematogroph exhibition on grounds of 
public safety, etc., but factors such as the educational 
and scientific advancement of the people and their 
health can also properly be taken into consideration 
in determining the conditions and restrictions to be 
included in a licence. The Act has thus at least two 
objects in view, one the licensing of the place where 
cinematograph exhibition can be held and two, the 
education and health, etc, also of the community 
making use of them. AIR 190L All 600 (603) (Pt A) 
(Pr 7). 

SECTION 3 

-Ss.3 and 8 — Exhibition of film in unlicensed 

building—Offence continues so long as the exhibition 
lasts—If after an interval another exhibition opens, 
it is a repetition of the act and not its Continuation- 
Giving daily exhibition is not a continuing offence 
and the person concerned is not liable for daily fine. 
I960 All Cri R 254 : I960 All L J 512 : I960 All W R 
(H C) 387 : 1961 (J) Cri L J 202 i A I R 1961 All 88 
(88, 89) (Ft B) (Prs 4, 5). 

SECTION 5 

-S. 5 (2) — Licence to show cinematograph — 

Imposition of conditions in—Power of State Govern, 
ment to give direction to licensing authority in res¬ 
pect of — Power is not arbitrary and discretionary. 
See Constitution of India, Art. 14. AIR 196 L All 
600. 

-S. 5 (2) — Reasonable restriction — Order passed 

laying restrictions on cinema house proprietors in 
respect of daily shows—Order impugned as infringing 
Art. 19 (1) (g) — Reasonability of Order to be tested 
with reference to object of Act—Held, the impugoed 
order was reasonable and valid. See Constitution of 
India, Art. 19 (1) (g). A I R 1961 All 600. 

-S. 5 (2) and S. 13—Scope of S. 5 (2)-Failure to 

make rules under S. 18 does not affect power of 
licensing authority to impose conditions under 
S. 5 (2). 

The failure on tho part of the State Government to 
make rules in exercise of its rale- making power under 
S. 13 of the Act has not affected the power of the 
licensing authority, or of the State Government itself 
to act in the direction of imposing terms, conditions 
and restrictions subject to which licence can be 
granted under sub.s. (2)# S. 5# So far as sub-s. (2) 
exists it does not limit down the power of the 
licensing authority to include in the, licence such 
conditions only as might have been prescribed by 
rules made under S. 13. Section 13 as well does not 
in turn curtail the power belonging to the licensing 
authority under sub-s. (2) of S. 5 to the terms, condi¬ 
tions and restrictions provided for under its provi¬ 
sions. None of the two sections has thus placed any 
limitation on the power of the State Government or 
of .he Hcensing authority that it will in the matter 
of determining conditions, etc., be confined to the 
nrnvkion existing in the rules framed under the Act. 
A I RM61All 600 (605) (Pt C) (Prs 20, 21). 

SECTION 8 

-S. 8-Exhibition of film in unlicensed building— 

Not a continuing offence - Sentence of daily' fane- 
Legality—‘Continuing offence—Meaning of—It alter 
an interval another exhibition opens, it is a repeti¬ 


tion of the Act and not its continuation. See U. P, 
Cinemas Regulation Act (3 of 1950), S. 3. 1961 (1) 
Cri L J 202 : A I R 1901 All 88. 

-S. 8 — Conviction on plea recorded under S. 243 

—No admission of guilt by accused — Procedure 
under Chapter 20 not followed—Conviction bad. See 
Criminal P. C (1898), Chap. 20. 196L All Cri R 61 s 
1961 All L J 108. 

SECTION 13 

-S. 13—Failure to make rules under S. 13 does not 

affect power of licensing authority to impose condi¬ 
tions under S. 5 (2). See U. P. Cinemas Regulation 
Act, 1955 (3 of 1950), S. 5 (2). A I R 1961 All 600. 

U. P. CINEMATOGRAPH RULES (1951) 

RULE 14 

-R. 14 — Criminal P. C. (1898), Chapter 20 and 

Ss. 243, 244 (vi)—Conviction on plea recorded under 
S. 243—No admission of guilt by accused—Procedure 
under Chapter 20 not followed—Conviction bad. See 
Criminal P. C. (1898), Chap. 20. 196L All Cri R 61 r 

1961 All L J 108. 

UTTAR PRADESH CIVIL LAWS (REFORMS 
AND AMENDMENT) ACT 
(24 of 1954) 

PREAMBLE 

■-Preamble — First appeal pending ia High 

Court in suit decided prior to enactmant of the Act 
of less than ten thousand rupees valuation—If could 
be transferred under S. 24, Civil P. C, (5 of 1908) to 
District Judge or Additional Judge empowered 
uuder the Act to hear and dispose of such appeals. 

1962 All L J 544, Reversed. 

A first appeal in a suit decided prior to the enact¬ 
ment of the U. P. Civil Laws (Reforms and Amend¬ 
ment) Act (24 of 1954), involving a valuation of less 
than ten thousand rupees could not be transferred^ by 
the High Court under S. 24 of the Civil P. C. (5 of 
1908) to a District Judge or Additional District Judge 
empowered under that Act to.hear anddispose of 
such appeals. In the face of S. 3 (1) of the Act it is 
impossible to hold that the District Courts were com- 
petent to hear appeals of the valuation of ten thou¬ 
sand rupees or less in suits decided before the Act 
came into force, and appeals from which were pend¬ 
ing before the High Court. Q962) All L J 544, 
Reversed, Lakshmi Narain v. The First Additional 
District fudge, Allahabad. (1963) 2 S C J 4/9 : 
1903 All L J 515 s 1963 All W R (HC) 936 : (1963) 
i SC WR 354 : (1964) 1 S C B 302 : I L R (1963) 2 
All 694 , AIR 1984 S C 489 (491, 492) (Pt A) 
(Prs 6, 7). 

_Preamble - Application for execution of de ; 

cree — Limitation — Old law providing for o years 
limitation - U. P. Act XXIV of 1954 extending the 
period to six years coming into force before the 
expiry of the 3 year perio d provided under the old 
law-Decree-holder entitled to take -advantage of the 

extended period. See Limitation Act (1908), Art. 182- 

A,R 1964 A “ 120 ' SECTION 3 

-s. 3-Appeal—Forum for—Appeals filed in High 

Court under Bengal, Agra and Assam Civil Cour s. 
Act-Act amended - District Judges to hear appea^ 
from decrees in suits valued upto Rs. 10,000 Hign 
Court can transler appeals to District Judges '«ted 
rights of litigants to have appeals disposed ot 

High Court not affected-Determination of compe¬ 
tency of District Judges-Principle. See Civil P. u 
(1908), S. 24. AIR 1962 All 503 (DB). 

-S. 3 (I)—Scope - Rights acquired PJ io J l ° e p‘ 

forcement of Act can be taken away by b. 24. ^ • 

Code. 
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U P. CIVIL LAWS (REFORMS & AMENDMENT) ACT (1.954), S. 3 


Sub-section (1) of S. 3 which reserves rights ac- 
cuired prior to the enforcement only means that a 
S already acquired must not be deemed to have 

b?en taken away by any provision of J h ® A |“ e J d £“* 
Act and not that it must not be deemed to be taken 
nwav by any other provision such as that contained in 
S 24, Civil P. C. 1902 All L J 544 : 1902 All W 
(HC) 571: AIR 1962 All 503 (504):(Pt B) (Pr 3) (DB). 

_S 3 (2)—Period of limitation extended by (U P) 

Amending Act (1954)-Amendment coming into force 
after starting of limitation—Decree-holder entitled to 
extended period - S. 3 (2) of U. P. Act not appli- 
cable to execution—See Limitation Act (L908), i>. loz. 
1962 All L J 649. 

_S. 3 — Section saves only rights acquired belore 

amendment — Tenancy for indefinite period — No 
vested right in tenancy of future months — Notice to 
quit in terms of amended S. 106 of T. P. Act is legal 
—Transfer of Property Act (1882), S. 100 (as amend¬ 
ed by U. P. Act 24 of 1954). ILR (1961) 2 All 224. 

—S. 3 — Retrospective operaMon — Right of appeal 
vests in party at initiation of proceeding — S. 3 does 
not apply to suits initiated before Act — Appeals 
which lay to High Court under old law, still con¬ 
tinue to lie to High Court, provided suit is instituted 
before Act. (Interpretation of Statutes — Retrospec. 
tive effect) - (Civil P. C. (1908), Pre ) AIR 1955 
NUC (All) 3546 (DB). 


RULE 24 

-R. 24 — Government servant appointed by clear 

vacancy—Status of, after expiry of period of Proba¬ 
tion — No opportunity to hear given — Order held 
invalid. See Constitution of India, Art. 311. ILR 
(1959) 1 All 226. 

[Overruled on another point in AIR 1961 All 450 
(FB).j 

RULE 25 

-R. 25 — U. P. Civil Service (Executive Branch) 

Rules (1941) are only for the guidance and do not 
form terms of the contract between the crown and 
the Civil Servant. See Constitution of India, Arts. 
310-311. AIR 1951 All 205 (Pt B) (DB). 

[Reversed on another point in AIR 1955 S C 600.] 

—-Rr. 25, 29 — Civil Servant — Pigbt to demand 
salary — No statutory obliga'ion on Crown to pay 
salary — See Government of India Act (1935), S. 240. 
AIR 1951 All 205 (DB). 

[Reversed on another point in AIR 1955 S C 6001 

RULE 29 

-Rr, 29, 25 — Civil Servant — Right to demand 

salary — No statutory obligation to pay salary — See 
Government of India Act (1935), S. 240. AIR 1951 
All 205 (DB). 

[Reversed on another point in AIR 1955 S C 600.] 


UTTAR PRADESH CIVIL LAWS (REFORMS 
AND AMENDMENT) AMEND¬ 
MENT ACT (9 of 1963) 


SECTION 2 

™—S. 2 — Amendment Act of 1903 is not invalid 
T S8 . 0 Constitution of India, Art. 254 (2). 1964 A1 
M 9S0 # 


UTTAR PRADESH CIVIL SERVICE 
(EXECUTIVE BRANCH) 
RULES (1941) 


RULE 23 

23 and 24 — Government servant appointee 
n k « vacanc y~' s talus of, after expiry of period ol 
probation — Order of termination of probation aftei 
nve years—No opportunity to hear given—Order helc 

nolo, , ??. B Constitution of India, Art. 311. 1LJ 
UW5S) l All 226. 

(F^) i erruled oa aQOther P° inl in A I R 1961 All 45( 


d..®* ^ T Pfl 5j od Probation — How extend 
prospective effect of order of extension. 

nfidn5 6r 23 \ the period of probation, is a f 
cases U k d though it can be extended in approp 
2' n ’ neverthehss to be a fixed period and 

Sf nmfff ,ad 5 fiaUely - Aq extension in the pe 
ord P er I'll d °k S 1 take P ,ace except by a wr: 
this is done^ s h° u ^ contain the date uplo w! 

batbn°?n S vl0 t US j^t of letting the period of 

pectlve^omf t0nded i 0 j l n su bsequently with rel 
s P emnt ™ 1 i°n wouW be to divest the Governr 
iS Ms f»°2, Cer ^ d ol CBrtaio rights already acc 
probation t,° extend that peria 

Covers 0 ? ? R , ule 2 ? wUI not entitle 

expired n , 63It0 .? d ll , a ? er the original period 
any 5«Honli esS the rule h r as e *? ress fy Provided 

be h retrospective effect also, the power 
effeTn d f P /.° SP l Ctively on,y whenever it will have 

(1959)1 Mimf “ Dy fighlS aUeady accrued * 1 

^Vemiled in AIR 1901 All 450 (FB).] 


UTTAR PRADESH CIVIL SERVICE (JUDI¬ 
CIAL BRANGH) RECRUIT¬ 
MENT RULES 
(1940) 

CLAUSE 2 

-Cl. 2 — Civil and Sessions Judges — Position as 

members of U. P. Judicial Service. 

Civil and Sessions Judges were not in the regular 
line of the U. P. Judicial Service upto 27-2*1942. 
With effect from 28-2-1942, Civil and Sessions Judges, 
became officers ia the regular line of the U. P. Judi¬ 
cial Service. AIR 1959 All 393 (402) (Pt M) (Pr 79) 
(DB). 


UTTAR PRADESH CIVIL SERVICE 
(JUDICIAL BRANCH) RULES (1951) 

RULE 6 

——R. 6 — Rules 0 and 32 are two different methods- 
of appointment — No preference can be given to one 
source over the other. See U. P. Civil Service (Judi¬ 
cial Branch) Rules (1951), R. 32(2). (1964) 8 Fac L R 
375 (All), 

RULE 14 

-R. 14-Governor’s opinion challenged as infringe¬ 
ment of fundamental right under Art. 16 — Govern¬ 
ment not bound to disclose Its reasons See Consti- 
tution of India, Art. 10. AIR 1961 All 361. 


-—R. 14-Relevancy of political activities of candi¬ 
date-participation in R. S. S. Satyagraha -Relevancy 
in determining fitness for service. 

The opinion which the Governor has to form under 
R. 14 is whether the character of the candidate is 
such as to fat him for the service. Further, it is open 
to the authority recruiting persons for Government 
service to refuse to appoint candidates who have 
shown themselves not to be amenable to proper dis. 
cipline or who appear to lack a sense of responsibility, 
and in the case of appointment to the Judicial service 

l«nh r Xn eD f? QtS »f US i . na , tural > be even more stria. 

S 0f posts : AIR 1959 S C 
S;? 1 ' Where the Governor’s oninion about the 
petitioners fitness of character under Rule 14 has 
been arrived at on a consideration of two grounds, (a) 
his political activities and (b) certain other undis. 
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closed matters; and the political activities are held to 
be a non-existent or irrelevant ground, then despite 
the other undisclosed grounds the opinion is vitiated 
as a whole. AIR 1954 S C 179, Rel. on. 

Held, that the petitioner’s participation in the 
Satyagraha movements sponsored by the R. S. S. and 
the Jan Sangh in 1949 and 1953 was a matter that 
could legitimately be considered by the Governor 
when deciding under R. 14 whether his character 
was such as ?o fit him for the judicial service; and 
that consequently it cannot be said that the opinion 
arrived at by the Governor regarding his unfitness 
was vitiated by reason of its beiDg based on irrelevant 
considerations. Held further, that the High Court 
was not concerned with the precise weight that 
might have been or ought to have been attached by 
the Governor to the material in question. AIR 1961 
All 361 (364) (Ft B) (Frs 9, 10, 12). 

RULE 22 

-If 22—R. 6 and R. 32 are two different methods 

of appointment — No preference could be given to 
one source over the other—R. 22 is applicaole only 
to appointments made under R. 6 and not to those 
made by the Governor under R. 32 (2). See U. P. Civil 
Service (Judicial Branch) Rules (1951), R. 32 (2). 
(1964) S Fac L R 375 (All). 

RULE 32 

-Rr. 32 (2), 6 and 22 — Constitution of India. 

Art. 16-R. 6 and R. 32 are two different methods of 
appointment — No preference can be given to one 
source over the other—R. 22 is applicable only to 
appointments made under R. 6 and not to those made 
by Governor under R. 32 (2) - Question of seniority of 
public servant is justiciable—Person appointed under 

R. 32 (2) belongs to same service as persons recruited 
under B. 6 and hence he cannot be discriminated 
against — Art. 16 of Constitution bars discrimination 
not only at time of entering into service of State, but 
also throughout service — Judicial Officer accepting 
service in the State Judicial Branch, on repeated 
assurances by Government—It is not open to Govern¬ 
ment to retract from them — Principle of legal or 
equitable estoppel would apply—Evidence Act (1872), 

S. 115. (1964) 8 Fac L R 375 (All). 

UTTAR PRADESH CLOTH CONTROL OF 
MOVEMENT (SUPPLEMENTARY) 
ORDER, 1947. 

SeeU. P. (Supplementary) Cloth Control of 
Movement Order 1947. 

UTTAR PRADESH COAL CONTROL 

ORDER (1953) 


CLAUSE 4 

• -Cl. 4 (3) -Validity — Reasonable restrictions— 

(Constitution of India, Art. 19 (1) (g) and (6)). 

The provision of Cl. 4 (3) must be held to be void 
as imposing an unreasonable restriction upon the 
freedom of trade and business guaranteed under 
Art. 19 (1) (g) of the Constitution and not comiog 
within the protection afforded by Cl. (0j of the 
Article. Dwarka Prasad Larnai Narain v. State of 
Uttar Pradesh, 1954 S C J 238 s 1954 S C A 204 » 
1954 S C R 803 :1954 A L J 203 : AIR 1954 S C 224 

(227) (Pt C) (Pr 8). 

CLAUSE 7 

®-CIs. 7 and 8 — Validity — Reasonable Restric¬ 

tions. 

Clauses 7 and 8 of the Control Order do not im¬ 
pose unreasonable restrictions upon the freedom of 
trade. Dwarka Prasad Laxtni Narain v. State of 
Uttar Pradesh, 1954 S C J 238 r 1954 S C A 204 : 
1954 S C R 803 : 1954 A L J 203 : AIR 1954 S C 224 

(228) (Pt D) (Pr 12). 

CLAUSE 8 

• —Cl 8-Validity -Reasonable retrictions-Cls. 7 
and 8 do not impose unreasonable restrictions upon 
the freedom of trade. See U. P. Coal Control Order 
(1953), Cl. 7. AIR 1954 SC 224. 

UTTAR PRADESH COAL CONTROL 
ORDER (1959) 

CLAUSE 6 

-C). 6 — Coal stock allotted to one partner frozen 

by authority and given in custody of other partner— 
When without written authority from State Coal 
Controller the other partner transfers Coal, his act 
amounts to fraudulent or dishonest disposal of coal 
and mischief within S. 425. I. P. C. - Offence under 
S 425, I. P. C., can very well be committed against 
one’s own property. 1964 All VV R (H C) 263. 

UTTAR PRADESH CONSOLIDATION OF 
HOLDINGS ACT (8 of 1939) 

See under Tenancy Laws. 

UTTAR PRADESH CONSOLIDATION OF 
HOLDINGS ACT 1953 (5 of 1954) 

See under Tenancy Laws. 

UTTAR PRAOESH CONSOLIDATION OF 
HOLDINGS (AMENDMENT) ACT 
(16 of 1957) 

See under Tenancy Laws. 


CLAUSE 3 

m _Cl. 3 (2) (b) — Validity — Reasonable restric. 

lions— (Constitution of India, Art. 19 ( 6 ) ). 

An unrestricted power has been given to the State 
Controller to make exemptions and even if he acts 
arbitrarily or from improper motives, there is no 
check over it and no way of obtaining redress. U. 3 
( 2 ) (b) of the Control Order is, therefore, priroa facie 
unreasonable. However, this portion of the Control 
Order even though bad, is severable from the rest. 
Dwarka Prasad Laxmi Narain v. State of Uttar 
Pradesh 1954 S C J 238 : 1954 S C A 204 . 1954 
SCR 803 . 1954 A L J 203 . AIR 1954 S C 224 (227) 

(Pt B) (Pr 7). 

_CIs 3 and 4 —Scope—Effect of Government noti¬ 
fication,’dated 12th March, 1954-Sale of coal with¬ 
out licence—Sellers are guilty. See Essential Supplies 
(Temporary Powers) Act, S. 7. 1958 Cr L J 595-: AIR 
1958 All 368 (DB). 


UTTAR PRADESH CONSOLIDATION OF 

HOLDINGS (AMENDMENT) ACT 
(33 of 1958) 

See under Tenancy Laws. 

UTTAR PR\DESH CONSOLIDATION OF 
HOLDINGS RULES (1954) 

See under Tenancy Laws. 

UTTAR PRADESH CONTROLLED COTTON 

CLOTH AND YARN DEALERS LICENSING 

ORDER (1943) 

CLAUSE 1 

-Cl. 1 - Prosecution under Essential Supplies 

(Temporary Powers) Act (1946), complaint byPublic 
servant — Consideration for. See Essential Supp 
(Temporary Powers) Act (L946). AIR l9oo N U C 
l A1H 5505 


u P. CONTROLLED COTTON CLOTH ETC. ORDER (1948). Cl. 2 907 

’ attcc* o Controlled Cotton Cloth and Yarn Dealers’ Licencing 


CLAUSE 2 

pi 2 — Ready-made clothing — Meaning of— 
rr' made clothing must mean clothing which is 
S/for immediate use and which is meant or such 
r6 . Col to d Cloth and Yarn Control Order 
! < 1945 L C1.3(a). 1953 Cri L J 612 : A I R 19o 3 All 

245 (DB) * CLAUSE 3 

_C| 3 - Order of State Government cancelling 

appointment of district importer without recording 
any reasons—Order held not in compliance with the 
law aod was liable to be set aside. See U. P. Con¬ 
trolled Cotton Cloth and Yarn Dealers Licensing 
Order (1948), CL 12. AIR 1952 All 61 (DB). 

CLAUSE 4 

_Cl. 4 - Validity — Provisions of the clause must 

be held to ba void as imposing unreasonable res¬ 
triction upon freedom ot trade — (Cotton Textiles 
(Control) Order (1948), Cls. 0 (a), 11 - Validity). t See 
Constitution of India, Art. 19(1) (g). 1956 Cri L J 
11411 A 1R 1956 All 562. 

CLAUSE 6 

—Cl. 6 -Order of State Government cancelling 
appointment of district importer without recording 
any reasons—Validity—Constitution of India, Art. 220. 
See U. P. Controlled Cotton Cloth and Yarn Dealers 
Licensing Order (1948), Cl. 12. AIR 1952 All 01 
(DB). 

CLAUSE 11 

—Cl. 11—Validity—Clause is ultra vires. See Con¬ 
stitution of India, Art. 19 (1) (g). 1956 Cri L J 1141 1 

AIR 1956 All 562. 

“—■Cl. 11 — Refusal to renew licence in Form B-l, 
under U. P. Controlled Cotton and Yarn Dealers* 
Licensing Order, 1948, on grounds irrelevant to the 
consideration of application for renewal — Order of 
refusal quashed and direction to consider application 
on merits issued. See Constitution of India, Art. 220. 
AIR1934 All 144 (DB). 

Cl-H —Before re f us * Q £ licence the applicant 
must be heard — Licence refused without hearing 
•Pp^^pt—Order quashed — (Constitution of India, 

Mootham, J. — A man must not be deprived of his 
property without being given an opportunity of be¬ 
ing heard. The loss of a man’s right to carry on his 
Business may be no less serious in its consequences 
man the loss of his property; and under the Consti¬ 
tution the right to bold property and the right to 
carry on a business are equally fundamental rights 
possessed by every citizen. It there be authority 
rounded upon the plainest principles of justice that 
un the absence of statutory provisions to the con- 
ary) a man be not deprived of his property without 
ear i k flre is no reason why that principle 
a n °(,“0 applied to the protection of another 

na.c S 6n i, namely the right to carry on busi¬ 
ness. English Case-law. Ref. 

Aut horRies, before refusing the ap- 
{L, L l . a ?® Dse under Cl. 11, to do business must 
inr/or! u (° enewa l of license refused without hear- 
Alf wr 0rder quashed under Art. 220). 1953 

A1 U4/ ?o G U£ 3 1 ILR < l954 > 2 AU 453 : AIR 1954 
AU 144 (149,150) (Pt B) (Prs 20, 23) (DB). 

CLAUSE 12 

cantSwnl 2 ’ 3 a “ d . 6 °f dei ! oF Slate Government 
“PPomtment of district importer without 

Indi. Art a 220 . reaSODS ~ ValidUy "" Constilution °f 

TLVw 1alder ot a V } c * nce lQ form B 
ea by the District Magistrate under Cl. 0 of U. P. 


Order, 1948. On 17-5-1951 the State Government 
suddenly and without any warning passed an order 
terminating the appointment of the petitioner as the 
District Importer of goods without recording the rea. 
sons as required by CL 12 of the order. The peti¬ 
tioner thereupon applied under Art. 220i Constitu- , 
tion of India for quashing the order. 

Held, that the issue of a license in form B to the 
petitioner amounted to his appointment as a district 
importer and the cancellation of his appointment as 
district importer had the effect of cancelling the 
licence which could only be done under Cl. 12, 
Normally, the powers of cancelling a licence is exer¬ 
cised by the licensing authority but under CL (3) of 
the Licensing Order the State Government could 
also exercise all the powers which are exercisable by 
the licensing authority. The State Government was, 
therefore, competent to issue an order cancelling 
the licence of the petitioners under clause 12 of the 
Licensing Order but subject to the limitation men¬ 
tioned therein. Consequently the State Government 
when passing an order which had the effect of 
cancelling the licence of the petitioner was bound 
to record its reasons in writing as required by CL 12 
and this not having been done, the order was clearly 
not in compliance with law and was liable to be set 
aside. 1952 R D (HC) 32 i 1952 All VV R (HC) 153 : 
A I R 1952 All 0L (62) (Pr 2) (DB). 

U. P. CONTROL OF RENT AND EVICTION 

ACT (3 of 1947) 

See under Houses and Rents. 

U. P. CONTROL OF RENT AND 
EVICTION RULES (1949) 

See under Houses and Rents. 

UTTAR PRADESH CONTROL OF SUPPLIES 
(CONTINUANCE OF POWERS) ACT 

(43 of 1948) 

PREAMBLE 

• —Preamble—Delegation of Legislative power — 
Principles stated—Power to extend life of Statute — 
Delegation to non-legislative body—Validity—U. P. 
Control of Supplies (Temporary Powers) Act (2 of 
1947), S. 1(4)—U.P, Control of Supplies (Continu¬ 
ance of Powers) Act (43 of 1948). 

The power conferred upon a Legislature to make 
laws cannot be delegated or transferred by it to any 
other body or authority. Such a Legislature, though 
it may have plenary powers within the limits set by 
the Constitution of the State, cannot give up those 
powers and thus pass on the duty of making laws to 
another authority. Such a procedure would amount 
to a surrender of its Legislative powers, a self-efface¬ 
ment which is not permitted by any constitutional 
law. 

The duration of a statute is a matter for determina¬ 
tion by the Legislature itself. It is of the nature of an 
essential legislative act. Delegation of such power is 
not permitted by law. There is no real anology 
between “conditional Legislation” which authorises a 
non-legislative authority to determine the commence, 
ment or termination of an Act and an act done in 
exercise of a power to determine the life of an enact¬ 
ment itself. Ram Klshan v. State. 1951 All L J 64 : 
52 Cri L J 333 : 1951 All W R (HC) 128 i AIR 1951 
All 181 (191, 192, 194,195) (Prs 46, 49, 57 and 60) 
(FB). 

UTTAR PRADESH CONTROL OF SUPPLIES 
(CONTINUANCE OF POWERS) ORDI¬ 
NANCE (8 of 1948) 

PREAMBLE 

®. Gamble—Delegation of Legislative power is 
not permitted by law — Power to extend life of 
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Statute is with the legislature itself—There is no real 
analogy between “conditional legislation" which 
authorises a non-legislative authority to determine 
the commencement or termination of an Act and an 
act done in exercise of a power to determine the life 
of an enactment itself - U. P. Control of Supplies 
(Temporary Powers) Act (2 of 1947). S. 1(4) — U. P. 
Control of Supplies (Continuance of Powers) Act (43 
of 194S) Ram Kishan v. State. 1951 All L j 04 : 1951 
All W R tllC) 12S i 52 Cri L J 333 : A 1 R 1951 All 
1S1 (191,192, 194, 195) (Prs 40, 49. 57 and 00) (FB). 

CLAUSE 2 

-—Cl. (2)—Effect of — Extension of period of dura¬ 
tion of the Act stated. See U. P. Control of Supplies 
(Temporary Powers) Act (2 of 1947), Preamble. 1955 
Cri L J 1025 : AIR 1955 All 397 (DB). 


In view of S. 59,(1), Government of India Act, 
which was then in force, the issue of the above 
notification in the name of the Governor did not 
indicate that it was not the action of the Provincial 
Government. 1955 Cri L J 1025 i A I R 1955 All 397 
(398) (Pt A) (Prs 7, 8) (DB). 

-S. 1 (4) — If ultra vires — If in force after 3rd 

December, 1947 — If can be deemed to be in force 
on that date in view of U. P. Ordinance (8 of 1948) 
and U. F. Act (43 of 1948). 

Sub-section (4) of S. I of the U. P. Control of Sup. 
plies (Temporary Powers) Act (2 of 19471, in so far as 
it vests power in the Provincial Government by noti¬ 
fied order to direct that the Act shall continue in 
force for two years beginning with 1st October, 1947, 
is ultra vires the powers ot the Provincial Legisla¬ 
ture. 


UTTAR PRADESH CONTROL OF SUPPLIES 
(TEMPORARY POWERS) ACT (2 of 1947) 

PREAMBLE 

-Preamble—Period of duration—(U. P. Control of 

Supplies Continuation Ordinance (8 of 1948), 
Cl. (2))—(U, P. Laws (Expiration) Act (28 of 1950), 
S. 3). 

The life of U. P. Act (2 of 1947) was extended first 
by the U. P. Ordinance (8 of 1948) and thereafter by 
U. P. Act (42 of 1948) until 30th September. 1950. 
The next step was the U. P. Act (30 of 195J) and 
although it did not receive the assent of the President 
till 25th October, 1950, by reason of S. 3 of the 
earlier Act(28 of 1950), Act 30 of 1950 shall be deemed 
to have taken effect from 30th September, 1950. 

There is nothing in the Constitution which pre¬ 
vents the Legislature from giving retrospective opera¬ 
tion to statutes whether by means of some provision 
of the Statute itself or by means of another statute. 
The only limitation is that no one can be punished 
for a crime, which was not a crime at the date at 
which it was committed. This was specifically guard¬ 
ed against by S. 3 of the Act (28 of 1950). There 
could thus be no legal challenge to the validity of 
Act (28 oi 1950) and, by reason of that Act, Act (30 
of 1950), was deemed to have taken effect from 30th 
September, 1950. Thus in law there was no gap 
between the date of expiration of Act (2 of 1947) (as 
extended from time to time) and the date of the en¬ 
forcement of the Extending Act (30 of 19501. Act (2 
of 1947) was therefore still in force on 17th Septem¬ 
ber, 1952 when tne offence was said to have been 
committed. 1955 Cri L J 1025 i A I R 1955 All 397 
(399) (Pt B) (Prs 13, 14) (DB). 

SECTION 1 

-S. 1(4) — Power of Provincial Government — 

Nature of — U. P. Cement Control Order, 1949 — 
Validity — (Government of India Act (1935). S. 59) i 
AIR 1951 All 181 (FB) held no longer good law in 
view of AIR 1951 S C 332 in AIR 1955 All 48 (FB). 

The words ‘or if the Provincial Government by 
notified order so directs, of two years beginning from 
that date’ in S. 1(4) of the U. P. Act (2 of 1947) do 
not amount to delegation by the Legislature of its 
powers and a notification of the U. P. Government, 
dated 20th September, 1947, directing that Act (2 of 
1947) should continue to remain in force till 30th 
September, 1948, was valid—A I R 1955 All 48 (FB), 
Foil.; AIR 1951 All 181 (FB), held no longer good law 
in view of AIR 1951 S C 332 in AIR 1955 All 48 (FB). 

Consequently, the U. P. Cement Control Order, 
1948, which was promulgated under the powers con¬ 
ferred by Act (2 of 1947) as extended by the above 
notification was also valid. 


The U. P. Control of Supplies (Temporary Powers) 
Act, 1947, was not in force on 3rd December, 1947, 
nor would it be deemed to be in force on that date in 
view of the U. P. OrdiaanceT(8 of 1948) and the U. P. 
Act (43 ot 1948). 1951 All Cri R 23 : 1951 AH W R 
(HC) 128 i 52 Cri L J 333 : 5 A I Cr D 306. 1951 All 
L J 64 . I L R (1952) 1 All 376 « A 1 R 1951 All 181 
(194) (Pr 60) (FB). 

[Held no longer good law in view of AIR 1951 S C 
332 as interpreted in AIR 1955 All 48 (FB).j 

UTTAR PRADESH CO OPERATIVE 
SOCIETIES RULES (1930) 

See under Co-operative Societies. 

UTTAR PRADESH COTTON CLOTH AND 
YARN (CONTROL) ORDER (1943) 

CLAUSE 1 

—Cl 1—Grant of licence—Discretionary“Dealeres 
have no legal right to obtain lienee—Suit in respect 
of grant of licence—Not maintainable. I L R (1 Jbz) & 
All 751. 

UTTAR PRADESH COURT OF WARDS ACT 

(4 of 1912) 

SECTION 3 


-Ss. 3, 44-Person ceasing to be ward if legally 
titled to obtain possession from Court of Wards. 

The Court of Wards Act only authorise the Court 

Wards to deal with properties of ‘Wards or in cer- 

n eventualities of those who succeed to, or are heirs 

Wards. In order to constitute a person a ward 

thin the: meaning of S. 3 two conditions are neces- 

• y , (i) he must be a disqualified proDrietor.and 

y his property must be under the superintendence 

CourfoLWards. If the declaration by ^e Govern 

,nt that«-the petitioner is unfit to manage her estalte 

^become void, the petitioner has ceased to be a 

mialified proprietor and can no longer be deemed 
quaimea pr p _ , Wards can thus no longer, 

he Dowers of ‘wards’ apply to her so that she 

jjTffi iflf.T, mi) In G, 

' 84) (DB,# SECTION 7 

gc 7 16 and 37-Ward of Court — Position of 
“ ot ' be equated to that of a minor-Ward not pro- 

?ly represented in suit - Proceedings not rendered 

/ See U. P- Court of Wards Act (4 of 1912), b. DO. 
R *1958 All 710 (DB). 
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SECTION 8 

■ C a m (b) — Coart of Wards assuming superin- 
tendeece of Ward’s estate by virtue of declaration 
tnade by Government under S. 8 (1) (b), U. r. Lonrt 
of “vards Act locg before Constitution- Assumed 
Superintendence must be declared void after the 
Constitution though whatsoever was done by the 
Court of Wards or whatever liabilities were imposed 
by the Court of Wards before the Constitution came 
into force could not be set aside. See Constitution or 
India, Art. 13 (1). AIR 1954 All 603 (DB). 

■ —S. 8 (l) (b)— If discriminatory against females— 
(Constitution of India, Art. 15). 

A comparison between tbe provisions of S. 8(1) (b) 
and S. 8 (1) (d) of the U. P. Court of Wards Act will 
clearly reveal that the discrimination is against the 
woman. While it is left to the absolute discretion of 
the Government—Subjective and non-justiciable —To 
declare a female proprietor unfit to manage her estate 
without any rules being laid down to determine what 
constitutes incapacity to manage, and she is not even 
allowed to represent her case before the declaration 
is made, in the case of a male not only must certain 
conditions be fulfilled before he can be declared 
unfit to manage -.his estate but he must be given the 
fullest opportunity to have his objections heard. 
Even though the law may be a benign one there can 
be no doubt that the discrimination is against the 
female. Thus the denial to women of the right of 
representation and the absence in S. 8 (I) (b) of any 
rules similar to those in S. 8 (L) (d) cannot but be 
regarded as hostile to women and consequently the 
discrimination is against ‘women.’ AIR 1952 All 740, 
considered and followed. ILR (L955) I All 162 i AIR 
1954 All 608 (618) (Pt D) (Prs 53, 54). 


U. P. COURT OF WARDS ACT (1912), S. 8 

The provisions of S. 8 (1) of the Court of Wards 
Act confer an uncontrolled and arbitrary power not 
open to challenge in a Civil Court of declaring any 
proprietor-provided she is a female—unfit to manage 
her property. Even if it be considered that this is a 
permissible classification and discrimination it is un¬ 
reasonable and must be declared to be void. ILR 
(1955) 1 All 162 j AIR 1954 All 608 (619, 620, 621) 
(Pt E) (Pri5S, 71. 73, 77) (DB). 


S. 8 (1) (b)—Validity—If discriminatory only on 

ground of sex—(Constitution of Iadia, Arts. 12, 15, 

lo). 


Section 8 (l) (d) of the U. P. Court of .Wards Act 
applies to estates of males as well as females. It lays 
down certain standards which are to guide the 
government in determining whether the person con- 
1S * nca Pable of managing his or her property 
to the person concerned a full oppor- 
eri c » bei ?^ h ea *d. If the necessary conditions 
maw hi r es f? l . e °* a female as well as that of a male 
ace A la c . har 8 0 of the Court of Wards, but 
it is hv s . ome tbing more is provided: 

discret '- 8 (b i 0f tbe Actl at tbe absolu t 0 
imDosflH tbe S?vernm e nt, even if the conditions 

exist to 0 of 1110 8ame sub-section do not 

ton her ««ff! ar yA e E? prIelor incapable of manag. 

thesexSrK 0, Tb k° l ff e rentiatioa is based solely on 

EniiSLXS" Rhetor and the fact that the diffe- 


reoliflHftn <7» rwHiiwi huu mo racr mar me aute- 
rem ation is *o be made by the Government and not 

‘State’ 9 F5 iJ e . is .immaterial because the word 


state’ in Li .““r" 1 umause me wora 

Governmflni’ 15 i 3°M 0s ’ b V reason of Art. 12, a 
mentis 8 q m, a u°u^ n ^ differentiation by the Govern- 

r- diff0r0Ddaboa; by 

<0 proceed Ill'll. rbe A ct tbat Government chooses 
the ® of °J ? D e j tate under s - 8 U> (b) of 

based ol 0 L W ;;! sAct a ? d “ ot UQd « S. 8 ( 1 ) (d) is 

action ca/hn SC j °l ? proprietor, since no 
WhtU t o k0n Uader S ' 8 < l > (b) against males. 
classification^ 0 !? ion is Permissible it cannot be 
in Arts 15 an d ,S d ? n i ay of lhe factors mentioned 
sex which ^W 0350 * 1 * 5 based on 

bidden by Art ^ d!s , cri minition is for- 

m oUavl4toLVprov^ 8 ' W ‘ ,h0Ut aDy ' 

W ^°. h t he c “>««‘“tion forbids 
« has Seen held uA 0 be "“““hie Moreover 

c Mce to sublectivfTrtu pr S v si0Q whiob ieives the 


-S. 8 (1) (b) — Validity—(Constitution of India, 

Art. 19 (1) (f)). 

The provisions of S. 8 (1) (b) abridge the funda¬ 
mental right of a ward under Art. 19(1) (f) when a 
Court of Ward assumed superintendence of his estate 
and as such they are invalid. The cantention that the 
word ‘holds’ in Art. 19(1) (f) means own and not 
possess and, thereiore, when a persoa is deprived of 
possession of his property Art 19 (1) (f) is not infring¬ 
ed , cannot be accepted. AIR 19 52 All 749, considered 
and foil. 

In this case it was held that since the petitioner had 
already been deprived of the management and posses¬ 
sion of his estate before the Constitution came into 
force, he did not by reason of Art. 19 (!) (f) become 
entitled to be restored to possession. ILR (1955) 1 Ail 
162: AIR 1954 All 603 (621) (Pt F) (Prs 73, 79) 
(DB). 

' *S. 8 (1) (b)—Validity of legislation questioned— 

Intention with which ltw is made is irrelevant. See 
Interpretation of Statutes. AIR 1952 All 743 (DB). 

—S.^ 8 (1) (b) — Action under, is quasMudicial act 

issue — (Constitution of 
India, Art. 226, certiorari.) ■ • 

The declaration of the State Government under 
S. 8 (1) (b) of the U. P. Court of Wards Act 1912 by 
which the superintendence of the estate of a person 
is assumed by the Court of Wards is a quasi-judicial 
act and as such it is possible for tbe High Court to 
issue a writ of certiorari in respect of it. AIR 1952 
All 03 and AIR 1952 All 99, Foil. Disting. ILR 
(1913) 1 All 29 : 1952 All VV R H C) 284 i 1952 AH 
L J 283 . AIR 1952 All 746 (747) (Pt B) (Pr S) (DB). 

-S. 8 (l) (b) — Discrimination only on ground of 

•{* ?? ly “ ^ 0vis l°? Arts. 14, 15 and 19 (1) 

(f) Constitution of lad la and is void — Constitution 
of India, Arts. 13, 14,15 and 19 (1) (f). 

Section 8 (1) (b) has become void under Art. 13 

f » Mi - 14 ' 15and 

The mere fact of classification is not sufficient 
t > relieve a statute from the reach of the equality 
clause of Art. 14. To get out of its reach it must 
appear that not only the classification has been made 

ca S< V£ at lt S b u S0 L u L pon a reas ooable ground, 
on some diiference which bears a just andVooer 

r8 ah0 “ ||.® tba attempted classification and is not a 

l elac y° n -, 10 th0 present case the 
classification is based only on the ground of say— 

classification which is not permissible now in a 

oMhVConstitution Vl0W ° f ' h ° Pr0vlsl0ns of Art - 15 

Whatever may have been the position prior to the 
commeneemeot of the Constitution, Section 8 (1) lb, 

“ f ' h “ Court Wattfs Act classifies female proprie- 
tors in an arbitrary maaner and nlnopc ikL : 

more disadvantageous position tha P a the male mo 

to^anagMhe^property U^fonSned^to^tlreV CflP1 °^ y 

! I C75a9SI HJ 57e,°Rlf SUWti °°’ TllHSS 
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reasonable restriction upon the right of a citizen to 
hold his or her property in so far as it deprives a 
female proprietor of a right to hold and enjoy her 
property only on the ground of her sex. As such 
Art. 19 (1) (f) is also infringed. ILR (1953) 1 All 
29. 1952 All W R (HC) 234: 1952 All L J 293. 
AIR 1952 AH 746 (747 to 749) (Pt C) (Prs 9, 10, 11, 
13, 16) (DB). 

-S. S— Capacity in which Government acts when 

it exercises its powers to make a notification under 
— Government in exercising its powers in issuing a 
notification under S. 8 discharges quasi-judicial 
functions — Its actions are therefore open to review 
by High Court by a writ of certiorari. A I R 1952 
All 63, Foil. See Constitution of India (1950), 
Art. 220. AIR 1952 All 99 (DB). 

——S. 8 (l) and (2) — Essential conditions for exer¬ 
cise of jurisdiction — Notification under—Function 
of Government is quas ; -judicial —■ Writ of certiorari 
when can be issued-Constitution of India, Art. 226. 

The Government, in exercisiag its powers in issu¬ 
ing a notification under S. 8, U. P. Court of Wards 
Act, 1912 discharges quasi-judicial functions so that 
its actions are open to review by the High Court by 
a writ of certiorati. AIR 1952 All 63 (DB), Foil. 

Sub-section (2) of S. 8 empowers the State to make 
a declaration subject to two conditions. One is that 
a detailed statement of grounds on which it is pro¬ 
posed to disqualify a proprietor should be furnished 
to him and the second is that he should be afforded 
an opportunity of showing cause why such a declara¬ 
tion should not be made. If either of these essential 
preliminary conditions is not satisfied, the law does 
not recognise the existence of any power in the 
State to make such a declaration. This clearly means 
that until these conditions have been satisfied there 
is no jurisdiction • in the State to make a declaration. 
(1900) 2 KB 501; (1874) 5 P C 417 and A I R 1947 
Bom 108, Ref. 

Section 8 (2), Court of Wards Act does not require 
that the proprietor should be furnished with all the 
facts in addition to the statement of grounds. Where 
the notice contains specific allegations against the 
disqualified proprietor and a detailed statement of 
the grounds, it is sufficient compliance with S. 8 (2). 

Sub-section (2) of S. 8 of the Act enjoins a duty on 
the Government itself to ensure that the opportunity 
of showing cause is adequate and, therefore, the 
Government must, on its own initiative adopt such 
a procedure that an opportunity does become avail¬ 
able to the person, against whom a declaration is 
said to be made, to adduce evidence. 

The expression "opportunity of showing cause” in 
S. 8 (2) of the Act connotes an opportunity of lead¬ 
ing evidence in support of one’s allegations and in 
controverting such allegations as are made against 
one. A mere opportunity to submit a written ex¬ 
planation is not enough. Civ. Misc. Case No. 342 of 
1950, D/- 20 3-1951, Rel. on; 191L AC 179; 1915 
A C 120 and AIR 1948 P C 121, Ref. 

Consequently where the State Government has 
failed to give an adequate opportunity of showing 
cause to the petitioner prior to the making of decla¬ 
ration under S. 8 of the Act its action is without 
jurisdiction and the declaration will be quashed bv a 
writ of certiorari. I L R (1952) 2 All 949 : AIR 1952 
All 99 (101 to 104) (Pt A) (Prs 4 to 7, 11) (DB). 

_S. 8 — Failure to follow procedure -under the 

U. P. Court of Wards Act — Government exceeds its 
jurisdiction in making the declaration—Court would 
quash the declaration made by the Government. 
See Constitution of India, Art. 226. AIR 1952 All 
63 (DB). 


SECTION 9 

Ss. 9, 17—Proof of debt—Failure to notify under 


Proof of a debt in proceedings under S. 9, UP 
Court of Wards Act is not a sufficient ground for 
failure to notify under S. 17 of the same Act, which 
requires all persons having claims against the estate 
to notify those claims after it has heen taken over bv 
the Court of Wards. AIR 1950 All 690 (69S) (Pt C) 
\*r 1J). 

SECTION 11 


;— 7 S. ll — Section does not take away High Court’s 
jurisdiction to issue writ of certiorari —Constitution 
of India, Art. 226. 


The High Court, exercisiag its powers of issuing 
a writ under Article 226 of the Constitution, cannot 

be said to be a civil Court. The civil and criminal 
jurisdiction of the High Court is exercised bv virtue 
of Article 225 of the Constitution. Article 220 gives 
an additional power -which is exerc'sed by virtue of 
this provision of the Constitution and not by virtue 
of the High Court being either a criminal or a civil 
Court. Even if the High Court could be deemed to 
be a civil Court, S. 11’of the U. P. Court of Wards 
Act, 1912, could not take away the power of the 
High Court to issue a writ under Article 220 of the 
Constitution because no law made by a State Legis¬ 
lature can, in aDy way, curtail the powers granted 
to the High Court by the Constitution. 53 Bom L R 
621, Rel. on. ILR (1952) 2 All 949 « A I R 1952 All 
99 (104) (Pt B) (Pr 8) (DB). 


-S. 11 — Finality—Effect—Constitution of India, 

Art. 226. 

The provisions of S. 11 do not bar the High Court 
from issuing a writ, direction or order under Art. 220 
of the Constitution if it finds that the Government 
has contravened the provisions of the statute which 
empowered it to act in infringement of the rights 
of a citizen. 1952 All L J 342 « l L R (1952) 2 All 
783 : AIR 1952 All 63 (70)( Pt C) (Pr 49) (DB). 


SECTION 12 

-S. 12 — Failure of Collector taking possession 

under Court of Wards Act to report under S. 34 (L)— 
If affects rights of Collector to bring suits in Revenue 
Courts. S Q e U. P. Land Revenue \ct (3 of 1901), 
S. 34 (1) (5). 1951 All W R (Rev) 118. 


SECTION 13 

—S. 13 — Scope — Section if provides any remedy 
disqualified proprietor. 

Section 13 of U. P. Court of Wards Act does not 
rmtt a proprietor to challenge the right of superin* 
adence of the person or property on the ground 
at the declaration under S. 8 of the Act was not 
lid so that this section would not provide any 
medy at all to the disqualified proprietor. ILK 

552) 2 All 949 : AIR 1952 All 99 (104) (Pt C) 
r 9) (DB). 

SECTION 16 

-S. 16 - Ward of Court — Position of cannot be 
uated to that of minor — Ward not pr0 P er 7 j r ^ 

rented in suit - Proceedings not rendered void 

Feet of non-compliance of S. 50. See U. J. Co 
Wards Act (4 of 1912), S. 50. AIR 1953 All 710 


SECTION 17 

-Ss. 17,18-Omission to produce documents under 
L7— Extinguishment of claim under S. lo. 
fnder the provisions of S. 17 it is inemnbent «po“ 
person having a claim to produce the document 
documents in support of such a claim h . 8 
ure to do so would be taken to be a non-compn- 


ance with the provisions of S. 17 and his claim would 
be deemed to have been extinguished under S. 18. 
AIR 1950 All 696 (698) (Pt B) (Pr 11). 

T“17 — Proof of debt — Failure to notify under 
~ Proof of debt in proceedings under S. 9 not 
sufficient ground for failure to notify under S. 17. 
?f, e U. P. CoUrt of Wards Act ( 1912 >- S. 9. AIR 1950 

AH 696. 

SECTION 18 

VL’ i" . 7 " 0®!ssion to produce documents 
under a. I/~Failure would be taken as non compli¬ 
ance with provisions of S. 17 and his claim would be 
deemed to have been extinguished. See U. P. Court 
of VNards Act (1912), S. 17. AIR 1950 All 696. 


SECTION 27 

® T"* 3, 27—Contesting parties to appeal two wards 

SL 1 ?? , sa ® e Cou £ of u >.< ls - Compromise petition 
signed by Deputy Commissioner as representing each 

ot the estates — Compromise decree is not nullity — 

ailure to appoint another guirdian for appellant 

who was of unsound mind could not affect its vali. 

SCll/ 9 C,VI P,C,(l90Sjl °- 23 - R - 3 AIR 1960 

SECTION 37 

37 * a > “ Pamily settlement - It does not 
amount to transfer - It does not also create an 

hv T thA o! Q r aCti °u S0f a fami , ly settl ement entered into 
to -nut in tnR Vh f° a »k m j. mbers of a family bona fide 

to put an end to the dispute among themselves is 

i n „lL tr F Sfer - is als ° ‘he creaToo Of a„ 
nterest. For, in a family settlement each party takes 

iitt 111 U he - pr °P erty b / virtue of tb e independent 
title which is admitted to that extent by the other 

parties. Every party who takes benefit under it need 

not necessarily be shown to have, under the law a 

to^shnw 3 ^^ 6 / 0 !^ 6 property - A!1 that 's necessary 
to show is that the parties aro related to each other 

ner v m . e . W f y ? n . d have a possibIe c,aim to the pro' 
perty or a claim or even semblance of a claim on 

some other ground as say, affection. AIR 1914 pc 
Re! ^ J r R 33 ru AH 356 (PC > a " d AIR 1918 PC 190 
S R CWR C 8 h 37 r r ( ^5) V 3 ^ 

SCJ 61 : AIR I960 SC 323 (329) (Pt B) (Pr 11), 

^7T Ss ‘ ? 7, , 53 ~ Consent of Court of Wards tn 

not P hlr n ih by ’• H - D j du . widot¥) the ward - This do« 
into ,Ur ; sd ‘ Cll0Q . of Civil ^urt to enqui" 

law y ° f adopt,on 00 grounds of personal 

iuThority ^ n0D eX,StenCe 0f dec ‘ as < d husband's 

nf S \vJ/ 0es n0 ] ? ake the sanction of the Court 
?,P Vards accorded to the ward to adopt to cure 

llin 8 !il ies or breaches of the personal law. Nor 

un/g- thfi SaQCti ° n i 7 ake up * or incom Petence arising 

adonUnn i p8rS -J a L law ' 11 is 0b ' ,i ° us ‘hat if thf 

adoption w void by reason of personal law of tho 

ad °Pt»ng, the consent of the Court of Wards 

n?^ 0t f Cl iu e lt ‘ Nor would the consent take the 
Place of the essential ceremonies or the Xious 

observances where necessary. Those matters w 8 ouId 

in Civil p 9 de . ter , mined according to the personal law 
in Civril Court of competent Jurisdiction. W 

hv n ffl r li0a “ 0reIy J pu,s the e *«rcise of discretion 
Z°® cers acting under the Court of Wards Act 
beyond question. Thus, if the Court of Wards gave 

m,Ju Sed , s CODS0nt to a proposed adoption a^uit 

SSl r ThVV a "“< 1 'he consent" or'^to 
lenpfhlhof T i? . s ^ ctl0D > however, does not go to the 
after the consent of the Court ot Wards 

are ad ° pt,on it s ^f cannot be questioned at all. There 
JUnh o word s in the section to this effect nor can 

gave 1J e n U t be lmpJied ’ ff the Court of Wards 
gave its concurrence to a proposed adoption, the bar 
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S. 17 and his claim would created by S. 37 of the Act would be removed, but 
extinguished under S. 18. it would not make the adoption immune from attacks 
B) (Pr II). in a Civil Court on any grounds on which adoptions 

- Failure to notify under a £ e usually questioned there. It cannot be contended 
roceedings under S. 9 not e reasons f° r the consent of the Court of 

■ to notity under S. 17. c Var «,,. are a patt , °f the consent and are within 
ct (1912), S. 9. AIR 1950 ° 3 W* , No doubt, the Court of Wards reaches its 

own conclusion for purpose of S. 37 that the de- 
>N 18 ceased husband of (he widow (ward) had accorded 

I to produce documents *° the wido 7 to adopt , a S0D> b ^t if the 

betaken^afnon comol ! adop 100 was Questioned in a Civil Court, the Civil 

7 and his claim would^e ?° U j 1 )Y 0U d not be ousted of its jurisdiction to 

uished See U P Court i deClde th ,t S ues ' ,0 ?j Al1 , that the Civil Court would 

AIR 1950 All 696. Jf thTcom^o? W ? b ® f hat . th ® requirea ^ 

ot tbe Court of Wards Act as to the consent of the 

N 27 Vm Urt j * ard * were fulfilled. AIR 1990 Al! 339, 

. , , Aibrined. Dwarka Nath v. Lalchand, (1965 2 Law 

ies to appeal two wards R ep 749 : (1965) 3 S C R 27 : (1965) 1 S C W R 947 , 
s- Compromise petition ILR (1965) 2 All 250 : AIR 1965 SC 1549 (155 n 
ner as representing each (Pt A) (Prs 5, 6 ). 


; 3 J; ^'Cuurt of Wards granting sanction to 
»a i H du w,d ° iV ’. t u adopt—Adoption— If open 
. R fi® 0 , ^uud °- husband’s want of authority. 

(Prs K! Isl lDB) AlR 196 ° 339 (3< ^ « Ft '» 

^oh t’ 

Dmh&th 7 P lace f 8 disabi,i{ y on wards and 
prohibits them to transfer or create auy charge on 

or ,n{e rest in, any part of the property which is 

under the superintended of the Court of Wards 

here is no question of a transfer or of the creation 

in 83 • aib 1959 

e q uaL 3 ! 0 -S^ VVa^d'no^properly^erre- 

of oon 1 .compnfac°e e of i s “ S 56 S^Tp^cT^I 

Wards A Cf ,4 of 19&'s. fi 

o7T^rHl’ Glft of l . p 1 roper f ty without consent of Court 
oH\ards is invalid. A I R 1955 N U C (All) 5504 

pfsSSSzSsS 

SSS 3 SS 5 k §3 

ssslialfs 

or execute other deeds dealing 8 wUh^ 1 f S# 
Even the personal rights of th/di™, at-fi prop0rl y* 
are to some extent Sited jL d I! UlaI, ? ed pr °Prietor 
for which his Estate whi'lwt - C3 ?|P°‘ =‘eate debts 

ti p,antI '--ood^d 
generation. The mereright to fnn F * g ? nerat , ion af ter 

a "grain t ^ lu'pleV^. 
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Litigation between two wards of the same Court of 
Wards — Failure to appoint representatives under 
S. 56 — Compromise decree passed in suit is not 
nullity—Directory provision and one giving discre- 
tionary power — Distinction. See U. P. Court of 
Wards Act (4 of 1912), S. 56 AIR 19G0 S C 444. 

-S. 38 — Compromise between wards of Court — 

Same Deputy Commissioner in charge of their estates 
act’ng on their behalf—Validity. See Civii P. C 
' 19u5/, O. 23, R. 3. AIR 1958 All 710 (DB). 

SECTION 44 

-S. 44 — Person ceasing to be ward if legally 

entitled to obtain possession from Court of Wards — 
The Court of Wards can no longer deal with the 
ward’s property nor do any of the limitation on the 
powers of ward apply. See U. P. Court of Wards 
Act (4 of 1912), S. 3. AIR 1954 All 60S (DB). 


SECTION 45 

-5. 45—Scope. 

Section 45 applies to property which has legally 
vested in the Court of Wards by reason of the decla¬ 
ration under S. 10 of the Act and the superinten¬ 
dence of which has been continued by them even 
after the death of the ward. It is immaterial that an 
item of properly was either in the possession of the 
ward or of his transferee or heirs. In the eye of law, 
unless such property was released from superinten¬ 
dence, it would remain under the superintendence of 
the Court of Wards even after the deathof the ward. 
1954 All W R (H C) 75 : 1953 All L J 595 : AIR 1954 
All 164 (105, 166) (Pt A) (Pr 10) (DB). 

SECTION 49 


-S. 49 (2)—Applicability. 

Section 49 clearly deals with the property, the 
.superintendence ol which has been retained by the 
Court of Wards under the provisions of S. 45. If the 
superintendence over a property would be deemed to 
have been retained by the.Court of Wards under the 
provisions of S. 45 the provisions of Cl. (2), S. 49 
would apply to that property also. 1954 All W R 
<HC) 75 i 1953 All L J 595 : AIR 1954 All 164 (165, 
166) (Pt B) (Pr 10) (DB). 


SECTION 53 

$-S. 53—Consent of Court of Wards to adoption 

by Hindu widow, the ward — This does not bar the 
jurisdiction ol Civil Court to enquire into legality of 
adoption on grounds of personal law such as non¬ 
existence of deceased husband’s authority. See U. P. 
Court of Wards Act (4 of 1912), S. 37. A I R 1965 
S C 1549. 

_S. 53—Court of Wards granting sanction to ward, 

a Hindu widow, to adopt — Adoption can be chal- 
lenged in Court of law, on ground of husband’s want 
of authority. See U. P. Court of Wards Act (4 :of 
1912), S. 37. AIR I960 All 339 (DB). 

SECTION 55 

0 _S. 55-S. 56 is only directory and not manda- 

tory _Tests “ Effect of non-compliance with section 
—Litigation between two wards of the same Court of 
Wards—Failure to appoint representative under S. 56 
— Compromise decree passed in suit is not nullity — 
Directory provision and one giving discretionary 
oower _Distinction. See U. P. Court of Wards Act 
(4 0 t^ 1912), S. 50. AIR 1960 S C 444. 

9 _S. 55 —Contesting parties to appeal two wards 

ol the same Court of Wards—Compromise petition 
signed by Deputy Commissioner as representing each 
of the estates — Compromise decree is not nullity — 
Failure to appoint another guardian for appellant 


who was of unsonnd mind :could not affect its vali- 
dity. See Civil P. C. (1908), 0.2-3, R. 3. AIR 1960 
S C 444. 

-S. 55—Law in accordance with law-Meaning of 

—Law refers to all laws in force on the date of exe¬ 
cution application—Decree against ^ward under supe¬ 
rintendence of Court of Wards in U. P. Execution 
application against ward by his arrest and detention 
— Collector in charge of property not impleaded — 
Application not one in accordance with law. See 
Limitation Act (1908), Art. 182 (5). AIR 1963 All 280. 

-S. 55 — Ward of Court — Position of cannot be 

equated to that of minor—Ward not properly repre¬ 
sented in suit — Proceedings not rendered void — 
Effect of non-compliance of S. 50. See U. P. Court 
of Wards Act (4 of 1912), S. 50. AIR 1958 All 710 
(DB). 

-S. 55 — Estate of minor under management of 

Court of Wards — Execution of decree obtained by 
Manager—Minor wards whether entitled to benefit of 
S. 0 of Limitation Act. See Limitation Act (1908), 
S. 0. AIR 1952 All 851 (DB). 


SECTION 56 

9 —Ss. 56, 38, 55, 57 and 58 — Scope of — Suit 
between wards under same Court of wards—Proce¬ 
dure as to appointment of representatives. 

Per Sarkar and S. K. Das, J J. ; (Subba Rao, J., 
Contra.). The provision in S. 50, U. P. Court of 
Wards Act relating to the appointment of a repre¬ 
sentative for each of the wards of Court who have 
conflicting interest in a suit is only directory and not 
mandatory. AIR 1955 S C 233, Rel. on. Section 55 
deals only with the name in which a ward may sue 
or be sued. Stction 50 contemplates a stage where 
two or more wards are already parties to a litigation. 
It contemplates the wards suing or being sued, in the 
name of the Collectors in charge of their properties 
or of other persons appointed under S. 55. Notwith¬ 
standing this, S. £6 does not provide that the repre- 
sentatives appointed under it shall replace the Col¬ 
lector or the person appointed under S. 55, on the 
record of the litigation. Therefore if S. 50 is read as 
a directory provision, S. 55 would not become otiose. 
The position of a ward is the same whether the case 
is governed by S. 50, S. 5/ or S. 58. Since the 
appointment of representatives was not intended by 
the legislature to be obligatory under Ss. and oo, 
no more could the legislature have intended we 
appointment of representatives under S. 50obligatory. 

A compromise decree passed in a suit between two 
wards whose estates are under the management or 
the same Court of Wards is not rendered a nullity 
merely because the provision of S. 50 relating to the 
appointment of representative is not complied with. 
By virtue of S. 56 read with S.38 the Court of Ward 
could itself settle a litigation in which two of its 

wards were involved evea where representatives had 
representativel'couW not, hence, have been i^ded 

Wat .M '**“ 

ss! stars ss ffl? sy if» 

451) (Pt A) (Prs 20, 21, 22, 24, 25, 27). 

_S 56 -“By any lawful agreement or compromise 

- Compromise between rival claimants who are 

All 710 (DB). 

_<? Sl 56, 7, 16, 37, 55 and 64 - Scope - Ward of 

Court-Position of-Cinnot be equated with that of 
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I; 

minor—Ward not properly represented in suit—Pro- 
* ceedings not rendered void — Effect of non-compli¬ 
ance of S. 50—(Interpretation of statutes) — Sr. 7. 10 
f and 37-Effect of. AIR 1954 S C 210, Rel. on. ILH 

‘ U95S) 1 All 33 i AIR 1958 All 710 (714, 715) (Pc A) 

(Prs 22, 23) (DB). 

i SECTION 57 

®—-Ss. o", 58 — S. 50 is only directory and not 
mandatory—Tests — Effect of non-compliance with 
section — Litigation between two wards of the same 
Court ot Wards — Failure to appoint representative 
under S. 56—Compromise decree pissed in suit is not 
nullity —Directory provision and one giving discre¬ 
tionary power - Distinction. See U. P. Court of 
Wards Act (4 of 1912), S. 50. AIR 1960 S C 444. 

SECTION 58 


of property and and manages it according to the 
rules framed under S. 04 of the Court of Wards Act 
(1912). See U. P Land Revenue Act (3 of 1901), S. 34 
(1) (o). 1951 Rev Dec 117 : 1951 A W R (Rev) 118. 

UTTAR PRADESH DEBT REDEMPTION 
ACT (13 of 1940) 

See under Debt Laws. 

UTTAR PRADESH DEBT REDEMPTION 

RULES (1941) 

See under Debt Laws. 

UTTAR PRADESH DEPUTY INSPECTOR 
OF SCHOOLS SERVICE 
RULES (1944) 

RULE 17 


® 55— Scope—Suit between Wards under same 

Court ol Wards — Procedure as to appointment of 
representatives—Appointment of representatives was 
not intended by the legislature to be obligatory 
under Ss. 57 and 58 — Legislature could not have 
intended appointment of representatives under S. 50 

? b, 'S Jt ° r I v - , s “ 0. P. Court ot Wards Act (1912), 
s. 50. AIR I960 S C 444. 

—S 58-Award under S. 58 of the U. P. Court of 
Wards Act-Can be implemented under S. 17 of the 
Arbitration Act — Award, however, ought to be filed 
in the Court by the Arbitrator himself or by any one 
duly authorised by him in that behalf. See Arbitration 
Act (1940), S. 14 (2). AIR 1904 All 185 (DB). 

‘ 58—Award between wards under the superin• 

teodence or the same Court of Wards—Award is bet- 
ween two parties j. e. two wards who are the real 
parties to the dispute — Such an award can be 

^;7iQ e fn^ D c r ^ rati0 P Act * See Arbitration 

Act (1940), S. 17. AIR 1964 All 185 (DB). 


“ uu m-iy,/mien iu suosrantive 

post of Deputy Inspector of Schools on two years 
probation—Probation period expiring-No automatic 
confirmation. 1959 All L J 79 , (1959)2 Lab LJ 
155 , AIR 19o9 All 536 (538) (Pt A) (Prs 8,10). J 

/rrL9n erruled on anot ber point in AIR 1901 All 450 
(rB).J 

“— R ‘ . l J-Scope-Order extending period of proba¬ 
tion with retrospective effect canaot be passed — 

narinA °vJ!5f5 Si0 S paS j ed d “ rin 8 such extended 
Art 31 Ti Val,d ^ y .7 Rrocedur e7i C ^stitution ot India, 
Art. 311).-(Civil Service (Classification Control and 

Appeal) Rules, R. 5o). 1959 All L J 79 « (1959) 2 

<“lVl«). AIR 1959 Al1 536 (539) (PtB) 

[Overruled in AIR 1901 All 450 (FB).] 

RULE 19 

~ R \ 19- ' Scope—Person appointed to substantive 

SrnLnl De p U u , I . nSpeCt0r J of Schools on two years’ 
Probation-Probation period expiring—No automatic 

confirmation. See U. P. Deputy Inspector of Schools 

Service Rules (1944), R. 17. AIR 1959 All 530. 

(FB) ] Cr,Uled ° Q aQ0,her point iQ AIR 1961 All 450 

UTTAR PR\DESH DISCIPLINARY PRO 
CEEDINGS (ADMINISTRATIVE 
TRIBUNAL) RULES (1947) 

RULE 1 

1 Certiorari — Finding of a Domestic Trihn 
cm,M h h Ugh r ^ c 2® raendat0r y a ad not a final ordn 

could be quashed in a suitable case — See Constitu’ 
tion of India. Art 220. ILR (1963) 1 All 432 * * 

—R-l-VaUdity- Rules not hit by Art. 14 of tho 

flkn S hi Ut, ° n °a u the ground that police officers can 
aLo be p^ceeded against under U. P. Police Regul a “ 

(Notes) 141, Foil. ILR (1963) 1 AH 432 (DB). S ° 

RULE 2 

Where all the acts committed bv the PavAm 

K“;rr ¥¥ 


SECTION 59 

iT7X?’r 9 T F r a u; re j° f . ColIector f^ing possession 
under Court of Wards Act to report under S. 34(1)— 

If affects ri ghts of Collector to bring suits in Revenue 

ffimiZl'waffifiSt* ACI (l901) ' S - 34 <« 

SECTION 01 

• 6l - C ootesting parties to appeal two wards 
of the same Court of Wards — Compromise petition 
signed by Deputy Commissioner as representing each 
of the estates — Compromise decree is not nullity — 
failure to appoint another guardian for appellant 
who was of unsound mind could not affect Its vali 

SC 444 6 CiWI P * C ' (19 ° 8) ’ °' 23 ‘ R * 3> AIR 1960 

-S. 81 (4)—Compromise between Wards of Court 
— Mme Deputy Commissioner in charge of their 
estate acting on their behalf—Under Ss 38 and 01 ( 4 ) 
?“®J. 8 .compromise is perfectly valid if the Court has 
applied its mind to the question whether it Is for the 
benefit of the estate of the ward and has acted bona 

Almo'tDB) P ' C (1903, ' °- 23 ' R - 3 - AIR USB 

SECTION 64 

A 4 o{ C ° urt ~ Position of-Cannot be 
rewesmitedsuit —■ gSZiS* £ JSESS 

0 f 4 “ Su i t uoder S. 214, U. P. Tenancy Act by 
Wards. Sub.sectton (5) of S. 34 is no bar to 
the Collector or the manager bringing a suit In the 

a939) U Th C fl 0 rnl| UO . der f S i: 214 ’ U * P- Tenancy Act 
Ua39). The Collector takes possession and custody 

[Vol. 14.] Fd.D. 58. 
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meaniDg of R. 4 (1). AIR 1960 All 754 (761) (Pt D) 
(Pr 14). 

-R. 2(d) — “Failure to discharge the duties pro¬ 
perly” - Non-observance by Governmont servant of 
conduct rules amounts to such failure—U. P. Gay- 
ernment Servants Conduct Rules, Rr. 10 (2), 11. 

The expression “failure to discharge the duties pro* 
perly” in R. 2 (d) is used in a wider sense as includ¬ 
ing failure to observe all the rules which are intend¬ 
ed tor the guidance of Government servants while 
they are holdiog any office under the Government. 
Acquisition of immovable property contrary to 
R. 10(2) and R. 11 of the Government Servant’s 
Conduct Rules, therefore, amounts to a failure to 
di'charge one’s duties properly. (1956) 2 Lab L J 1 : 
1956 All L J 193 : ILR (1957) 1 All 206. 

RULE 4 

•-R. 4 (2) — Disciplinary action against Govern¬ 

ment servant — Inquiry in respect of — Incjuiry by 
whom to be made — See Constitution of India, Art. 
311(2). AIR 1963 SC 1618. 

- R 4(1) (b) — Constitution of India, Art 226- 
Writ of certiorari—Error on face of record—Charge 
under R. 4 (1) (b) of U. P. Disciplinary Proceedings 
(Administrative Tribunal) Rules, 1947 — Failure to 
discharge duties properly—Tribunal’s finding against 
the delinquent — Guilt or innocence of the accused 
could be established only upon elaborate argument 
and interpretation of statutory provisions — Tribu¬ 
nal’s finding did nof suffer from an error apparent on 
the face of the record — Writ could not issue. See 
Constitution of India, Art. 226. ILR (1963) 1 
All 432. 

-R. 4 (1) (b) and (d) — Averments in the charge- 

sheet attracting the above rules—Reference to Tribu¬ 
nal valid and Tribunal has jurisdiction to go into the 
matter — Jurisdiction of Court or Tribunal depends 
on the averments in the plaint or concerned docu¬ 
ment and not on the decision reached - after enquiry. 
AIR I960 All 754, Reversed. (Civil P. C. (1908), O. 7, 
R. 1). ILR (1963) 1 All 432 (DB). 

-Rr. 4 (1) (d) and 2 (e)—"Personal immorality”— 

Ingredients and meaning of word ‘’habit”—Single 
Judge's view affirmed. (Words and Phrases — 
“Habit.”) 

Three things are necessary to establish personal 
immorality; (1) a habit relating to drink, sex and 
gambling, (2) reducing the utility of the public ser¬ 
vant and (3) the result of which reduction in utility 
is to cause damage to the Government or to the offi¬ 
cial generally in public esteem. 

So long as the acts of immorality are confined to 
one woman, though repeated, it cannot constitute a 
“habit” within the meaning of the definition of 
“personal immorality.” AIR 1927 Pat 126; AIR 1924 
Nag IQ and Aver’s Law Lexicon (1940). ILR (1963) 
1 All 432 (DB). 

—Rr. 4 (1) and 2 (e)—Charge of personal immora¬ 
lity—Love affair with one woman—Does not amount 
to habit relating to sex — See U. P. Disciplinary Pro¬ 
ceedings (Administrative Tribunal) Rules (1947), 
R. 2 (e). AIR I960 All 754. 

_R. 4—‘Co-opt’ — Meaning of—Power of assessor 

to put questions t to witnesses. 

The word ‘co-opt’ in R. 4 means "to elect into a 
body by the votes of its existing members.” The 
assessor in the case of the Tribunal Rules is therefore 
elected into the Tribunal though for the limited pur¬ 
pose of assisting it and does not become a part of the 
Tiibuoal, and there is nothing in the rules which 
prevents the assessor from putting some questions to 
the witnesses with the permission of the Tribunal. 
AIR 1960 All 754 (760) (Pt C) (Pr 12). 


(ADMINISTRATIVE TRI.) RULES (1947), R.2 

-R. 4(1)— Matter not covered by rules — Refer¬ 
ence and report by tribunal—Value of. 

Where the charges which the Tribunal has found 
proved against the petitioner could not have been 
relerred to it by the Governor and could not have 
been enquired into by the Tribunal, the reference to 
the Tribunal and the report recorded by it are without 
jurisdiction and are liable to be quashed. 

Further, though the provisions of Indian Evidence 
Act do not govern the proceedings before the Tribu¬ 
nal there are certain basic principles of evidence 
which no Tribunal can ignore and one of them is 
that evidence o( doubtful nature, e. g., unsigned 
statements of a person, who has not been produced 
before the tribunal, recorded at the back of an 
accused person by an investigating officer who is also 
the prosecutor, should not be accepted. The findings 
of the Tribunal being based on such inadmissible 
evidence the procedure followed by it cannot be 
held to be appropriate. AIR 1960 All 754 (762) 
(Pt E) (Prs 15, 16). 

[Reversed in I L R (1963) 1 All 432 (445).] 

-R. 4 (1) — Charges against gazetted officer— 

Officer requesting inquiry by tribunal under rules— 
Governor must so refer. AIR 1960 All 505 (506, 
507) (Pis 7,8) (DB). 

RULE 8 


O -R. 8 — U. P. Police Regulations, Regn. 490- 

Enquiry against police officer for misdemeanours— 
No substantial difference between the procedures 
under the two sets of Rules. See Police Act (1861), 
S.7. AIR 1961'S C 1245. 

-R. 8—Procedure—Civil Service Rules — Distinc¬ 
tion. 

Rule 8 of the Tribunal Rules may reveal that the 
procedure for trial provided by rule this is summary 
and there are no set rules of procedure which can 
guide and control it in the conduct of the trial. All 
that is intended to convey by that rule is that the 
Tribunal is not bound by formal rules of procedure 
and evidence but can conduct its proceedings in a 
way which may result in a fair trial. A fair trial is 
fully contemplated by R. 8 and is guaranteed by the 
fact that one of the members of the Tribunal is a 
judicial officer haviDg vast experience in the conduct 
of Court trials. The words in sub-rule (1) of Rule » 
are ‘such enquiry as may be appropriate’ without 
adding the words ‘as may appear to the Tribunal ► 
This means that whether or not there has been an 
appropriate enquiry has got to be determined by an 
objective and not subjective test. There is,^therefore, 
no marked difference between the procedure pres¬ 
cribed by R. 8 of the Tribunal Rules and R. 55 ot tne 
Civil Service Rules which from their language may on a 
first glance appear and it cannot be held that tne 
procedure provided by R. 8 is more onerous and[less 
favourable than the one provided by _R. 55■ of Ihe 
Civil Rules. A I R i960 All 754 (757) (Pt A) (Pr 6). 

-Rr. 8, 12—Validity—If discriminatory. 

Id order to pass the test of permissible ilf? 1 .“m 
tion two conditions must be fulfilled, namely . (1) 
that the classification must be founded on Intel ig'ble 
differentia which differentiates persons o ‘ Mag 
which are grouped together from those which are 
left out of the group and (2) that the differentia must 
have a rational relation withobject s°uglW tobg 
achieved by the statute. 1955 S C J 163 .Ain 
S C 191, Rel. on. 

A perusal of U. P. Tribunal Rules shows that those 

rules are not meant to govern the wsei of all the 

srr-3 ‘STr^To * ru|.. 

^ S c^.r«vl( , |^oe’e 
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which apply to a large number of Government ser¬ 
vants. The rule-making authority has thus created a 
special class and there is a rational relation of the 
differentia which distinguishes persons or things of 
that class to the object sought to be achieved by the 
rules creating that class. 

Further, R. 12 provides that in cases which can 
fall under these rules, these rules alone will be appli¬ 
cable and other rules would not apply. The Tribunal 
Rules having been framed later in time will prevail 
over the Civil Service Rules in cases where they 
overlap. 

There might have been some scope for holding that 
Art. 14 of the Constitution hits the Tribunal Rules 
if the Tribunal Rules could be held to be more 
onerous and less favourable than the Civil Service 
Rules but as this is not so and as Tribunal Rules 
apply to a particular class of cases, the Rules are not 
hit by Art. 14. AIR i960 All 754 (759, 760) (Pt B) 
(Prs 7, 8, 9). 

RULE 9 

® 7 ^* 9 — U. P. Police Regulations, Regn. 490 — 

Enquiry against police officer for misdemeanours— 
No substantial difference between the procedures 
under the two sets of Rules. See Police Act (1861), 
S. 7. AIR 1981 S C 1245. 

RULE 10 

•—-R. 1° — Recommendations made by Tribunal 
regarding punishment — Compulsory acceptance of 
recommendations by Governor — Provision as to- 
Validity - To the extent that R. 10 requires the 
Governor to accept the recommendation of the 

1 "? u 15 aI J h0r “ 1,0 ma y bf * regarded as inconsistent 
with the Constitution-The partial invalidity of R. 10 

does not affect the remaining rules. See Constitution 
of India, Art. 311 (2). A IR 1961 S C 1245. 

——R. 10 — Validity of — Rule abridging power of 
Governor to act according to his best judgment — If 
KEtW 11 Gove 'n°r- See Government of India Act 

193 fl L R tl‘957,'1 All , 206 Ub L1 1 ' 1956 A “ L 1 

-R-1° (a) T pisc re ti° D of Governor in dismissing 

servant—DHdphnary Rules are administrative rules 
—Considerations inducing Governor tn dismiss servant 

III Sol mind mi° oa,u,ution 01 Iadia ' A,ts - 311 

Where the Governor did exercise his discretion 
and did not act on mere recommendation of the 
Tribunal appointed under U. P. Disciplinary Pro- 
coed mgs (Administrative Tribunal) Rules, 1947 . in 
°"h r i Qg disD ? is * i| l of a P0l ice subordinate officer, 
®“ d * be °,® cer had opportunity of showing cause 
against action proposed to be taken against him, it is 

ni!wR e ?n m tha Au h G ? v * caor Purported to act 
under R. 10 (1) of the disciplinary rules. 

Moreover it makes no difference whether the 
Governor in arriving at his decision acted on the 
advice of the Tribunal or on an independent exami 
nation of the facts. Subject to the provisions of the 
Constitution the servant holds his office at the Cover! 
nor s pleasure when the Governor has signified his 
pleasure, the considerations which induced him to 
do so are not justiciable. 10 

The Governor’s power to dismiss at pleasure is 
tnHnn f p n y t0 i the ex P ress ,P«> visions of the Consti- 

Art ?(i/?^ r Q i S C0I i ferred Y P0D the Governor by 
Art. 309 to make rules regulating the conditions of 

service of civil servants of the State Government 

nfVr? C Jnn° W6 5 ,s sub ( ect ' int0 r alia, to the provisions 
of Art. 310, and no rules can be made which fetter 

or restrict his power to dismiss at pleasure. The 

Disciplinary Rules were made prior to the commence 

meat of the Constitution, ancf assuming thT wew 


validly made, they can have no greater effect or 
stand on a higher footing than rules made by the 
Governor under Art. 309. These rules (except R. 10 
(1)) are administrative rules, and the contravention of 
their provisions will not confer upon the dismissed 
servant a cause of petition. AIR 1954 All 629 (632) 
(Pt B) (Prs 17 to 19) (DB). 

--R. 10 (1) — Dismissal of Subordinate Police 

Officer — Governor need not consult Public Service 
Commission—(Government of India Act, 1935, S. 266 
—Constitution of India, Art. 320 (3)). 

Rule 10 (1) of the Disciplinary Rules provides that 
the Governor ‘shall not be bound to consult the Public 
Service Commission on the Tribunal’s recommenda¬ 
tions. This provision was made under S. 266 (3) of 
the Government of India Act, 1935 which is in sub¬ 
stantially the same terms as Cl. (3) of Art. 32) R. 10(1) 
of the Disciplinary Rules was a vaitd and effective 
provision in the case of a civil servant who was not 
a police officer of the subordinate ranks and the pro¬ 
vision continued to be valid and effective after the 
Constitution came into force. 

The case of a police officer of the subordinate ranks 

stands upon a somewhat different footing; for 

sub-s. (4) of S. 266 of the Government of India Act 
provides that nothing in that section shall require a 
Public Service Commission to be consulted in the 
case of the subordinate ranks of the vaiious police 
forces in India as respects any of the matters men¬ 
tioned in paragraphs (a), (b) and (c) of sub-s (3) 
of that section. Paragraph (c) of sub-section (3) is 
similar in terms of sub-el. (c) of Art 

“‘‘on- Me 10 (1, U SASW* the 
case of such officer is concerned, redundant and it 
assumed importance only upon the coming into force 
of the Constitution for the latter contains no provision 
corresponding to S. 206 (4) of the 1935 Act. 

But the fact that the Rule was merely superfluous 
as regards the case of a particular class of Covern- 

pri ° r A t0 , the comm0 ncement of the 
Constitution does not make it a rule which is invalid 

forc^Thfi^n 1 C , ass a ter tbe Constitution came into 
force. The position prior to the Constitution was 

that consultation with the Public Service Commission 

was made unnecessary by S. 200 (4) and by the Rule 

ff 6 F?k 0Stlt ?^ n re P 0a ^ ed tb e section but it did not 

necessary aad “ ls theieC 

necessary tor the Governor to consult fk« 

Subordf'!ff V * C6 £ omn j; ssion prior to the dismissal of a 

A1 R 1954 aji 629 (633> 

RULE 12 

a u a.r^!:; p ,r9"7rir s : a ^R«v^^T,r^T ive 

UTTAR PRADESH DISTRICT BOARD 

MANUAL U 


PAGE 207 RULE 1 

—R. 1 is mandatory and a breach of tf ™ reg8 

Eoa 

interpretation of relevant rnl« re . lali °8 

aaaftirr, 1 ^ 

mSmt -’Waging Jurisdiction “o refer mSeT' 


91G 


U. P. DISTRICT BOARD MANUAL, P. 207 R. 1 


Government — If barred—Estoppel. See Constitution 
of India, Art. 220. AIR 1959 All 589. 

[Overruled on another point in AIR 1904 All 169.] 

-Page 207, R. 1 (2) (d)— 1 "In whose term’’—Meaning 

of. 

The expression “in whose term” in R. 1 (2) (d) 
relates to the board and not to the member of the 
board and therefore, where a person was a member 
oi the Board during the term of the Board which 
appoints his sou-in-law as Secretary of the Board, 
the appointment is in contravention of the rule. AIR 
1959 All 5S9 (593) (Pt F) (Pr 11). 

[Overruled on another point in AIR 1904 All 109.] 

-Page 207, R. 1 (2) (c)—Application for appoint¬ 
ment as Secretary — Certificate of medical fitness 
end riding certificate—If to be enclosed. 

The rule does not require that the application for 
appointment as Secretary must be accompanied by a 
certificate ot medical fitness for outdoor duties and a 
riding certificate. All that is necessary is that the 
applicant must hold a ridiDg certificate signed by a 
district olficer at the time of his appointment and 
must be medically fit for outdoor active service. AIR 
1959 All 589 (593) (Pt C) (Pr 11). 

[Overruled on another point in AIR 1904 All 109.] 

CH. 3 R. 3A 

-Cb. 3. R 3-A — Termination of service of servant 

drawing Rs. 40 per month — Validity of notice — 
Powers of Secretary — Held that under S. 82 of the 
Act the power appointing the petitioner as well as 
his successor on that post vested in the Secretary of 
the District Board who was therefore competent to 
issue notice under R. 3A of Ch. Ill of the District 
Board Manual. See U. P. District Boards Act (1922), 
S. 82. AIR 1955 N U C (All) 2025. 


suspend the secretary pending an inquiry. ILR (1952) 
2 All 965 : 1952 R D (BR) 34 : 1952 All L J 56:1952 
AH W R (HC) 146 : A I R 1952 All 681 (683) (Pt A) 
(Pr 9) (DB). ' 

[Overruled in AIR 1900 All 473 (FB).] 

~ "Ss. 40 and 91 — Power of Chairman to appoint 
informal committee-Constitution of India, Art. 226. 

While a report by the committee of inquiry is not a 
condition precedent for action under S. 91 it is for 
the Board aod Board alone to appoint a committee of 
inquiry. The chairman cannot appoint a committee 
of inquiry. The procedure adopted by the Chairman 
of an informal committee is uot one calculated to 
give a fair chance to the Secretary but at the same 
time the High Court cannot give any relief to the 
applicant Secretary in the matter as the committee 
has no statutory or legal existence. There is no law 
which prevents three tour or five persons belonging 
to the Board to confer together. 1952 R D (BR) 34 : 
1952 All L J 56 : 1952 All W R (HC) 146: ILR (1952) 
2 All 965: A I R 1952 All 681 (833) (Pt B) (Pr 12) 
(DB). 

(Overruled on another point in A I R I960 All 473 
(FB).] 

SECTION 45 

-S. 45 (b)—President of the Local Board incapa¬ 
citated due to illness — Vice-President can exercise 
his powers and terminate services of employee. AIR 
1961 All 292(293) (Pt B) (Pr 4). 

SECTION 70 

-S. 70 — Grant of leave preparatory to retirement 

from 14-8-1950 to 14-8-1957 to I, the Secretary of a 
Board—Lien of I on the permanent post suspended 
and S appointed in his place—Appointment of S held 
bad in law. See U. P District Boards Act (10 of 
1922), S. 80. AIR 1964 All 169 (DB). 


UTTAR PRADESH DISTRICT BOARDS ACT 

(10 ot 1922) 

SECTION 26-A 

-S. 20-A—Term of District Board. 

It is quite clear from S. 20-A that the term of a 
District Board is four years. In any case the first 
proviso to S. 20-A does mention the term of the Board 
and therefore it cannot be said that the Act does not 
contemplate any term for a board. AIR 1959 All 589 
(594) (Pt G) (Pr 12). 

[Overruled on another point in AIR 1904 All 109.] 

SECTION 40 

_S. 40 — U. P. District Board Manual, Ch. Ill, 

p 3 A—Termination of service of servant drawing 
Re. 40 per month — Validity of notice — Powers ot 
Secretary— Secretary has power to appoint secretary 
or his successor and hence notice issued by him was 
valid. See U. P. District Boards Act (10 of 1922), 
S 82. AIR 1955 N U C (All) 2025. 

_S. 4 o‘(d) — Complaint by President — Validity 

See U. P. District Boards Act (X of 1922), S. 182. 
AIR 1955 N U C (All) 2019. 

_Ss. 40,71 and 90 -Power of Chairman to suspend 

pending inquiry. 

“Suspension pending inquiry” is in the very nature 
of things, something temporary. This power is in¬ 
tended oDly to enable an inquiry or investigation to 
be made fair and impartial conditions, t does not 
involve any punishment and is not to be contused 
with it. The power of suspension pending inquiry is 
dill ere nt from the power of dismissal or punishment 
and consequently the Chairman has the power to 


SECTION 71 


•-S. 71 (as amended in 1933) — Resolution for 

suspension of Secretary after resolution for his dis¬ 
missal is passed—Validity—AIR 1948 All 199 : ILR 
(1943) All 42 : 1947 A L J 090. Reversed. See U. P. 
District Boards Act (10 of 1922), S. 90. AIR 1952 
SC 362. 


-Ss. 71 and 90 (3)—Law capable of only one con¬ 
struction — Plain construction must be givea effect 
to. See Interpretation of Statutes. 1962 All L J 1111: 
ILR (1963)2 All 2L0. 


—Ss. 71, 90 (3) — Suspension of Secretary — Pro¬ 
cure is same as for dismissal under S. 71— Suspen¬ 
ds ordered by ordinary resolution passed by simple 
ajority-Not valid — No appeal lies under S. 71 — 
oper remedy is by writ petition — Constitution of 
id.a. Art. 220. 1900 A L J 107 (FB) and.L R 31 Ch 
007, Foil. 1982 All L J 1111 j I L R (1963) 1 
II 210. 

-S. 71 — Power to dismiss includes power to 

spend-Board and not its President, has power to 
ispend Secretary — 1952 All L J 59 : AIR 19 o 2 All 
11, Overruled. See U. P. District Boards Act (10 ot 
)22), S 90 (3). AIR 1960 All 473 (FB). 

—Ss. 71, 85, 90 and Rules 4, 5 - Suspension of 
icretary—Board has power, provided he is not Gov- 
nment servant—In case he is Government servant, 
>wer to suspend for period of enquiry is subject to 
nitation placed by R. 5 (iii)—There is no limitation 
i power of suspension for period pending assent ot 
overnment which suspension is permissible under 
85(4). AIR 1955 NUC (All) 2018. 

—S. 71 — Power of Chairman to suspend pending 
quiry — Chairman has power to suspend the secre- 
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U. P. DISTRICT BOARDS ACT (1922), S. 90 


the Government or if the Government parsed orders 
dismissing his appeal, if any, the resolution for his 
dismissal would become effective without any sane- 
tion of the Government. The words used therefore 
in S. 90, sub s. (3) ‘‘pending the orders of any autho¬ 
rity whose sanction is necessary for his dismissal" 
are inappropriate to the case in question and could 
not cover the case of a suspension in question. 

The powers of dismissal and suspension given to 
the Board are defined and circumscribed by the 
provisions of Ss. 71 and 90 of the Act and have to 
be culled out from the express provisions of those 
sections. When express powers have been given to 
the Board under the terms of these sections it would 
not be legitimate to have resort to general or implied 
powers under the law of master and servant or under 
S. 10 of the U. P. General Clauses Act. AIR 1948 
All 199, Reversed. Hira Devi v. District Board, 
Shahjahanpur 19.32 S C I .333 : 1932 All L J 717 : 
1953 S C A 6 . 1952 S C R 1122 . ILR (1953) 1 All 
642 j AIR 1952 S C 362 (365) (Ft A) (Prs 14, 15). 

-S. 90-Order of suspension under—Limitation of 

three months applicable when suspension is awarded 
as punishment — Suspension pending inqujry may 
continue beyond three months. ILR (1965) 1 All 
739 i AIR 1966 All 26 (29) (Pt A) (Pr 9) (DB). 

-S. 90 (3)-Law capable of only one construction 

— Plain construction must be given effect to. See 
Interpretation of Statutes. 1962 All L J 1111. 

-S. 90 (3)—Suspension of Secretary-Procedure is 

the same as for dismissal under S. 71 — Suspension 
ordered by ordinary resolution passed by simple 
majority — Not valid — No appeal lies under S. 71- 
Proper remedy is by writ petition. See U. P District 
Boards Act (1922), S. 71. 1962 All L J 1111. 

• —Ss. 90 (3), 71 and Sch. I, Col. 2 — Power to 
dismiss includes power to suspend Board and not 
its President, has power to suspend Secretary. 19o2 
All L J 56 : AIR 1952 All 681, Overruled. Ram Sewak 
Misra v. President, District Board, Allahabad, ILK 
(1960) 1 All 334 i 1960 All L J 167 : 1960 All W R 
(HC) 93 r AIR 1960 All 473 (474, 475) (Prs 8, 9, 15) 
(FB). 

-S. 90-Suspension of Secretary-Powers of Board 

-If the Secretary is a Government servant, power to 
suspend for period of enquiry is subject to limitation 
placed by B. 5 (iii). See U. P. District Act 

(10 of 1922), S. 71. AIR 1955 NUC (All) 2018. 

_S. 90 —Power of Chairman to suspend pending 

inquiry - Chairman has power to suspend the Jecre- 
tary pending inquiry. See U. P. District Boards Act 
(1922), S. 40. AIR 1952 All 681 (OB). 

[Overruled in AIR 1900 All 473 (FB)]. 

SECTION 91 

a _S. 91 (k) — Control and regulation of trade, 

callings and profession — Power of District Board t0 
frame b>e.laws and prescribe fees has not been 
taken away by S. Ill, U. P. Panchayat Raj Act. 
See U. P. District Boards Act (10 of 1922), S. 1.4. 
AIR 1961 S C 356. 

9 _s 91 (q) — Regulations under Act and licence 

fee charged cannot be struck down on the ground 
ot fees charged on owners of mills under other Acts 
and provisions with different purpose. See U. G 
District Boards Act (10 ot 1922), S. 1.4. AIR 1961 
b C 356. 

_S. 91 — Chairman, if can appoint committee of 

inquiry — Relief against action of committee not 
legally appointed. 

It is only the Board that can appoint a committee 
of enquiry and not the Chairman and if he does 


appoint one, it is not a legally constituted committee. 

If any action is taken on the strength of the advice 
given by such a committee, the Court cannot give 
relief in such a case. 1952 R D 34 : 1952 All W R 
(HC) 146 : 1952 A L J 56 i ILR (1952) 2 All 965 i 
AIR 1952 All 681 (693) (Pt B) (Pr 12) (DB). 

[Overruled on another :point in AIR I960 All 473 
(FB)]. 

SECTION 93 

9-S. 93 (3) —Power of Town Area Committee to 

regulate offensive trade if prevails over that of Dis¬ 
trict Board under S. 174 (1)(k) read with S. 93(3). 
See Municipalities—U P. Town Areas Act (2 of 1914), 

S. 20(a) 1959 Cri L j 533 : AIR 1959 S C 490. 

-S. 93—Flour mill in Town Area — Licence fee — 

District Board has no power to charge. See U. P. 
District Boards Act (10 of 1922), S. 174. AIR 1955 
NUC (All) 2012. 

SECTION 106 

-S. 106—Flour mill in town area — Licence fee- 

District Board has no authority to charge. See U. P. 
District Boards Act (10 of 1922), S. 1<4. AIR 1955 
NUC (All) 2012. 

-S. 106—Scope-Levy of fee—Court has power to 

determine whether amount of fee fixed by bye law 
is reasonable or not — Constitution of India, Art. 19 

(1) (f). 

The word ‘fee’ in S. 1C0 by itself denotes as lo what 
kind of levy the District Board can impose. The legal 
significance of the word fee’ is quite clear and its 
object is to recover maney necessary for defraying 
the expenses of carrying out the purpose for which it 
is levied. The ‘fees’ that a District Board can impose 
must be 'fees’ and not 'tax’. It cannot be said that the 
only restriction imposed on the District Board in 
determining the amount of fees is that which goes 
beyond the reasonable restrictions which may be 
imposed under Art. 19 (1)(« of the Constitution. That 
restriction is certainly there, but the D,s ^'Ct Boards 
are statutory bodies having only those rights which 
are conferred upon them by the statute. The statute 
does not authorise them to impose taxes but only 
gives them a power to levy certain fee,, and th 
Giurts are entitled to determine whether (hey are 
reasonable. 1954 All LJ 405 : AIR 1954 All 675 (679) 

(Pt F) (Pr 17). SECTIO n 107 

A_S 107 -Scope-Employee of person under con- 

tTact with Board —Molestation or obstruction ot-wo 
offence under S. 107. 

Section 107 does not make obstruction or molesta- 
tion ot an employee of the persons under contract 
with the Board an offence. Tne section speaks 1 
obstruction or molestation of two classes of persons. 
One class of persons consists of persons emp y 

(77) (Prs 5, 6) (SC). 

SECTION 108 

_S 108-Plaintiff assessed to tax u “der Act-Suff 

for declaration that District B»rd w« not eutrtled 

S° g'pgtaSSE Tax Ltaitation Act-Suit dacMjd- 
^a P i-"eudcd before. hearing. o ap^ jj 

couid^ begive'u to amandn^Hn^ppeal—(Professions 
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U. P. DISTRICT BOARDS ACT (1922), S. 114, Note 3 


-S 114 — Any one person—There is no indication 

either in the provisions oi S. 142-A of the Govern, 
ment of India Act, 1935 or in the provisions of the 
Professions Tax Limitation Act which should justify 
interpreting the expression "any one person” in the 
restricted manner as not applying to juristic person. 
See Professions Tax Limitation Act (1941), S 2. .AIR 
1955 NUC (All) 1694 (DB). 

4. Government servant-If can be taxed. 

-S. 114 (a) -Government servant-If can be taxed 

as resident. 

Under S. 114 (a) in order to empower the District 
Board to levy a tax the assessee must either be 
residing in the rural area or carrying on business in 
the rural area. If one of the aforesaid conditions is 
fulfilled, the District Board’s power to impose a tax 
on the assessee can be exercised. Therefore, where a 
Government servant is residing in a rural area, he 
can be taxed as resident though not on the ground 
that he was carrying on business. 1960 All L J 164. 

-S. 114—Service under the Government. 

The essence of service lies in the control which the 
alleged master exercises or can exercise over the 
manner in which the alleged servant carries out the 
duties he had undertaken to perform. 

The agreement referred to the plaintiff company as 
licencees and purported to be in connection with the 
licence given to the plaintiff.company by the Gov- 
ernor-Genera! in Council as represented by the Chief 
Operating Superintendent, East Indian Railway Ad* 
ministration The licensees agreed to undertake the 
catering in the refreshment rooms at various railway 
stations and to run tea stalls. 

Held, that the licensee plaintiff company was abso¬ 
lutely free to use its own discretion in respect of the 
matters about which nothing was said in the agree¬ 
ment in connection with ihe supervisory control of 
the Governor General in Council, and the plaintiff 
company could not be said to be a servant of the 
Governor General in Council. 

The payment ol the annual rent for the use of the 
refreshment rooms and eleatric fittiDgsincludingfans 
to the East Indian Railway Administration was not 
consistent with the relationship of master and servant 
and fitted in well with the status of the plaintiff com- 
pany as licensees who had been allowed the use of 
those rooms and electric fittings. 

The term that the licensees were to supply and 
maintain all necessary articles of furniture, etc., in 
the said refreshment rooms at their own erpenses 
was inconsistent with the ordinary relationship of 
master and servant. If the plaintiff company was the 
servant, such articles would have been normally sup. 
plied by the master. 

The term that the Administration agreed that tele¬ 
grams ordering refreshments would be accepted for 
despatch by the said Railway free of charge did not 
fit in with the alleged relationship of the master and 
servant. The same could be said with respect to the 
stipulation oy which the Railway Administration 
agreed to free carriage by rail of various articles 
required to be used in the said refreshment rooms 
and restaurant cars. Further, if a servant gets articles 
on behalf of his master, the loss, if any would be 
expected to be borne by the master and not by the 
servant. AIR 1955 NUC (All) 1694 (DB). 

5. Carried on business — Meaning. 

_S 114—‘Carried on business’, interpretation of — 

Distinction between ‘business’ and ‘service’ pointed 
out — Servant on fixed salary cannot be .‘aid to carry 
on business. AIR 1955 NUC (All) 172 (DB), 


-S. 114—Carried on business, interpretation of— 

Act contains no definition of ‘business’ — Analogy of 
Income-tax Act is not helpful — (Interpretation of 
statutes — Meaning of words) — Interpretation of 
statutes - Fiscal Acts) - (C. P. Code (1908), Pre.) 
(Income-tax Act(1922), S. 2 (4)). AIR 1955 NUC (All) 
172 iDB). 

—;—S. 114—‘Carried on business’ interpretation of— 
Dictionary meaning is ooLof much benefit — Word 
‘business’ has to be interpreted in primary meaning 
with reference to Act — Section 114 is a taxing pro¬ 
vision and must be strictly construed — Expression 
m9ans that person has control and direction of busi¬ 
ness which is carried on for purposes of gain or pro- 
fits — Income-tax Act (1922), S. 2 (4) — Interpreta¬ 
tion of statutes — Meaning of words) — (Words and 
phrases - ‘Business’)- (C. P. Code (190S), Pre.) AIR 
1955 NUC (All) 172 (DB). 


6 . Appeal. 

-Ss. 114, 108—Plaintiff assessed to tax under Act 

—Suit for declaration that District Board was not 
entitled to charge more than Rs. 50/- per annum in 
view of S. 2, Professions Tax Limitation Act — Suit 
decreed—Appeal — Act amended before hearing of 
appeal validating imposition of tax up to Rs 2,000- 
Effect if could be given to amendment in appeal— 
(Professions Tax Limitation Act (1941), Ss. 2 and 3 B 
(as inserted by Professions Tax Limitation (Amend¬ 
ment and'Validation) Act (1949), S. 2) — (Interpreta¬ 
tion of Statutes)—(Civil P. C. (1908), Preamble). AIR 
1957 All 527 (529 to 531, 535) (Pt B) (Prs 3 to 5, 7, 
22) (DB). 

-Ss. 114, 128 and 129 — Imposition of t3x — Re¬ 
medy of appeal not adequate — Petition under Art. 
226 is maintainable-(Constitution of India, Art. 226). 
AIR 1955 NUC (All) 172 (DB). 


7. Explanation. 


-S. 114 (as amended by U. P. Act XVI of 1934) 

— Explanation—Scope. 

Liability to tax on circumstances and property is 
founded either on residence or the carrying on or 
business within the rural area. The only meaning 
that can properly be attributed to the last sentence 
of the Explanation to S. 114 is that a servant ot 
Government or of a local body cannot be made liable 
to tax on the ground that he carries on business. It 
does not exclude his liability on the alternative basis, 
namely residence. Where the petitioner, who was a 
Tahsildar resided within the rural area, he was liable 
to circumstance and property tax and in determining 
his total taxable income for the purposes of assess¬ 
ment his salary as a Government servant could oe 
included. 1959 All L J 158. 

-S. 114 -Explanation-Scope-Servants of private 

persons are excluded from Explanation—(Interpreta’ 

tion of Statutes—Saving clauses)-(C.P. Code (191)8). 
Pre ) AIR 1955 NUC (All) 172 (DB). 


■S. 114—Explanation whether creates discrimina- 
amongst servants and servants without any 
onable basis - (Quaere) - (Constitution of India, 

« a t r> 1 AFS M TT P /Alii 1 7 O. iTlRl. 


SECTION 115 

-S 115 ( 1 )—Portion of S. 115 (1) violates Art. 14 

uch invalid portion can be separated from other 

tion — See Constitution of India, Art. 14. Ain 
10 All 382. 

-Ss 115,116, 117,118,119, 120 and 121 -Ass ess- 
at ol tax on individuals is not con temp Uted by the 
tions See U. P. District Boards Act.(10 of IM-h 
14. AIR I960 All 382. 
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U. P. DISTRICT BOARDS ACT (1922), S. 128 


SECTIOM 128 

——S. 128 — Remedy under if adequate. See U. P. 
District Boards Act (10 of 1922), S. 114. A I R 1955 
N U C (All) 172 (DB). 

SECTION 129 

0 —S. 129—Scope—Section held not onerous. See 
Constitution of India, Art. 220. A I R 1964 Ail 534 
(FB). 

-8. 129—Effect of, on remedies of assesses. See 

U. P. District Boards Act (10 of 1922), S. 114. AIR 
1955 N U C (Ail) 172 (DB). 

SECTION 131 

-S. 131—Liability of assessee to be assessed to tax 

on ground that income during assessment year was 
less than Rs. 200 — Civil suit to challenge does not 
lie. See Civil P. C. (1908), S. 9. 1965 All LJ 814: 
AIR 1966 All 182. 

-S. 131 (2)—Power to review given byS. 131 (2) is 

not limited by Civil P. C. (1908), O. 47, R. 1. AIR 
1955 N U C (All) 2013. 

—S. 131-Jurisdiction of Civil Court-(Civil P. C. 
(1908), S. 9). 

If, under the provisions of the District Boards Act, 

the District Board could not have taxed the plaintiff- 

company, a suit for declaration that the tax had been 

levied illegally could be instituted in the Civil Court. 

1948 Al1 382> Fo,1< AIR 1955 N U C (All) 1694 
(DB). 


S. 131—Illegal imposition of tax by Board- 
Jurisdiction of Civil Court-Civil P. C. (1908), S. 9. 

Where the imposition of tax by a District Board is 
illegal and beyond the po wers given to it under the 
bye-laws, a Civil Court has jurisdiction to interfere 
and order a refund of the tax: AIR 1948 All 382 
Ino’i A i 945 All 273; AIR 1944 All 223, Rel. on; 
193e A WR 107, Disting. A I R 1952 All 418 (418) 

yrt d) (rr 5)« 

SECriON 136 


•S. 136 — Modification or cancellation of asses 
ment—Power of District Board. 

The matters which can be raised before the boar 
under the section are only such matters as relate t 
the recovery from the assessee of the tax for which h 
had been assessed. The Board, however, has n 
power under the section to vary an assessment whic 
has been confirmed or modified by the appellal 
authority. The section does not empower the Boar 
to revise the assessment list or to remit any part 

Aiiwimn IC } a demaod has been male. 

All W R (HC) 494 : 1958 All L J 342. 


SECTION 148 

Ss i — Bye-laws under — Bye law 

framed by the District Board of Kanpur imposing 
of one.eighth of income though imposed as fee was 

substance tax and therefore ultra vires-Tax and] 
-Distinction pointed out. A I R 1955 N U C (A 

SECTION 157 

■—Ss. 157 and 172 (I) and R. 9, made under S. 1 
- Scope and effect - Power of District Board 

SoTotc^T Iease of Nazul IaQd wilhout SiI 

, !t * s obvious from a perusal of Ss. 157 and 172 

bl P™*- D - S \ li n B ° ards Act * tbat lh0 rules ma 
by the Provincial Government under S. 157 sh 

have the statutory force and would be as binding 

framp f ?n 0ry i Pr ? visi0 5 in theAcf - Ru, ° 9 of the Rul 
tramed clearly lays down that a lease for a peri: 


exceeding ten years but not exceeding 30 years shall 
receive the sanction of the Collector and when the 
term exceeds thirty years the previous sanction of 
the Commissioner shall be obtained. 

When a lease of Nazul land comes within this rule 
and is made without the sanction as prescribed 
therein, it would be an invalid lease. Further the 
statute contemplates an express approval and not an 
implied one. 1950 All L J 925. 


SECTION 172 

0 —S. 172 (2)—Rules under—Rule 3 A and Notifi¬ 
cation dated 25-3.1940—Validity of R. 3-A—Engineer 
in service of District Board—Termination of employ¬ 
ment — Procedure in R. 3-A followed—Order held 
proper — Rule in Notification D/- 25-3-1940, not ap¬ 
plicable. See U. P. District Boards Act (10 of 1922), 
S. 82. AIR 1964 S C 1680. 

-S. 172 (a)—Provision of Law whether mandatory 

or directory—Mode of determination. See Interpret 
tation of Statutes. AIR 1904 All 109 (DB). 


-S. 172 — Government Notifications of 31st 

December 1955 and 24th June 1958 in respect of 
age of retirement of emplo>ees of District Boards 
providing 55 years as the age of retirement and 58 
years respectively — Age of superannuation at the 
time 00 years—Validity of. See U. P. District Boards 
Act (1922), S. 173. (1965) 1 Lab L J 126 . 1961 All 
L J 1065. 


-—S. 172 — Rules under, regarding Officers and 
Servants. R. 5 (iii)—Rule is confined only to Govern¬ 
ment servants — (Interpretation of Statutes) — (C. P. 
Code (1908), Pre.) AIR 1955 N U C (All) 2018. 

— S. 172 Rules under S. 172 — If mandatory — 
R. 9 of Chap. VIII of the Rules — Lease by District 
Board without previous sanction of Collector — 
Validity. 

It is obvious from a careful perusal of Ss. 157 and 
l' 2 that the rules made by the Provincial Govern- 

meat under S. 172 shall have the statutory force and 

would be as binding as any statutory provision in the 
Act itself. 

Consequently a lease granted by. a District Board 
and falling within the purview of R. 9 without the 
previous sanction of the Collector as required by the 
rule is invalid. 


iue sanction contemplated by the ruleisanex- 

R!,l SS ;A a n nctloa and not an im PBed one. 1950 All L J 
y2a (DB), 

SECTION 173 

—Ss. 173,174, 172 — Government Notifications of 
31st December, 1955 and 24th Juue, 1958 in respect 
of age of retirement of employees of District Boards 
providing 55 years as the age of retirement and 58 

years respectively — Age of superannuation at the 

a“s 0 309*14* 16 Vahd,ty ° f ~ Constitution of India, 

Held on facts (1) that the notification was invalid 
in so far as it purported to reduce the superannuation 
age of the employee from 00 to 58 years and it was 
incumbent on the Board to give the required one 
year s notice to him, if the Board intended to termi¬ 
nate his service before he attained the age of 60 
ye n T; The power vested :in the State Government 
under S. 173 (2) is of the same nature and content -as 

s le i7^°m r TK ,ch has been ?, iven t0 the Board under 
*1 power initially vested in the Board 

under S. 173 does not possess any legislative content 

su P e «ede contractual obligations and, on the 

other hand, is administrative in nature. The Board 

will not be competent to frame any regulation which 

tn a rh C fl ir D | 0 H he se , rv,c ® conditi °ns of its employees 
to their detriment with retrospective effect. As-the 

Governor exercises a similar power under S. 173 (2), 


022 


U. P. DISTRICT EOARDS ACT (1922), S. 173 


it is not open to him to make the notification re¬ 
trospective so as to effect the service conditions of 
the employees of the Board without their consent. 
Power vested in Governor under S. 173(2) is not 
analogous to one which he enjoys under the proviso 
to Article 309 of the Constitution. Under Art. 309 
the power vested in him being co-extensive with that 
of the legislature possesses a legislative content. 
That is not the case when he is exercising a power 
under S. 173 (2) which is administrative in 
character. 

The powers exercised by the State Government for 
making rules and by the Board for making by-laws 
under Ss. 172, 17-4 of the Act respectively partake of 
a legislative character as they affect the public in 
general and provide for the fundamentals of the 
administration of local bodies. That is not the case, 
however, with the power which is exercised by the 
Board or by State in making regulations under S. 173 
of the Act inasmuch as they are only in respect of 
matters relating to the internal management of the 
Board and do not concern the public at large or the 
fundamentals of the District administration. Regula¬ 
tions framed in exercise of this power, cannot have 
legislative content and must be held to be adminis¬ 
trative in nature incapable of affecting-the vested 
rights of the employees under their service agree¬ 
ment with the Board with retrospective effect. 
(2) That the continuance of Government Notifica¬ 
tions of 31st December, 1955 and 24th June, 1958 
reducing the superannuation age of District Board 
employees .from 60 to 55 and then to 58 results as an 
arbitrary discrimination against them and as such 
they were hit by Arts. 14 and 10 of the Constitution. 
The decision of the State Government to provide 
different ages of superannuation for the employees 
of the local bodies of the urban and rural areas was 
not founded on any reasonable basis. There was no 
intelligible differentia between the aforesaid two 
classes of employees for fixing different ages of 
superannuation for them. A I R 1904 S C 400, Rel. 
on. (1965) 1 Lab L J 126 i 1904 All L J 1065. 

-S. 173 — Regulation regarding dismissal,removal 

or reduction of officers and servants of the District 
Boards — ‘Removal’ — Order terminating services of 
petitioner stating that he was not duly qualified — It 
is not removal — Action is not disciplinary action 
and has not been taken as penalty. AIR 1955 N U C 
*A11) 3550. 

-S. 173 — Rules regarding officers and servants of 

the District Boards and Officers and Servants of 
Government lent to the District Board — R. 3-A (iv) 
— Reasonableness of power given under R. 3-A (iv) 
is not to be judged from criteria for reasonableness 
of restriction imposed on exercise of fundamental 
rights — Power is subject to control of State Govern¬ 
ment—R. 3-A (iv) is not unreasonable — It is not be¬ 
yond rule, making power of State Government. AIR 
1955 NUC (All) 3550. 

-S. 173 — U. P. District Board Manual, Ch. III. 

R. 3-A — Termination of service of servant drawing 
Rs. 40 per month — Validity of notice — Powers of 
Secretary. See U. P. District Boards Act (10 of 
J.922), S. 82. AIR 1955 NUC (All) 2025. 

SECTION 174 
SYNOPSIS 

(U. P. District Boards Act (1922), S. 174.) 

1. Scope. 

2. Licence fee—Legality. 

3. Offensive trade. 

4. Bye-laws ultra vires. 

5. Appeal. 


1. Scope. 

•—Ss. 174 and 91 (k)-Scope-Power of District 
Board to frame bye-laws and prescribe fees — If 
taken away — U. P. Pancbayat Raj Act, S. Ill — 
Scope and effect of. 

The U P. Panchayat Raj Act 20 of 1947, does not 

provide for control or regulation of trade, calling and 
profession mentioned in S. 91 (q) of the U. P. District 
Boards Act X of 1922 and hence the power of District 
Boards under S. 174 of that Act to frame bye-laws 
and to prescribe fees in that behalf has not been taken 
away by S. Ill of the Panchayat Raj Act. 

Sections 15 aod 10 of the Panchayat Act which 
provide for the duties of a Gaon Panchayat does not 
contain any provision corresponding to S. 91 (q) of 
the District Boards Act. 

The power of regulation or control cannot be 
held of be covered by Cl. (c) of S. 15 of the Pan¬ 
chayat Raj Act. In the context of both the District 
Boards Act and the Panchayat Raj Act. Ihe word 
‘sanitation’ as used in S. 91 of the District Boards Act 
and S. 15 of the Panchayat Raj Act is confined to its 
ordinary meaning in relation to conservancy and 
drainage and the like with reference to the necessity 
of avoiding disease and cannot be given such a wide 
meaning as to ioculde control or rtgulation of trades 
callings or practices. It must therefore be held that 
the Panchayat Raj Act does not provide for control 
and regulation of trades callings or practices like 
S. 91 (q) of the District Boards Act. The prescribed 
authority have no powers to frame bye laws to con¬ 
trol and regulate trades, callings and practices under 
S. Ill of Panchayat Raj Act independently on the 
basis of the wide words used therein. Since Ss. 15 
and 10 of the Act do not deal with control and 
regulation of trades, callings and practices and there 
is no other provision of the Act which imposes a duty 
on Gaon Panchayats to control or regulate trades 
callings or practice the power under S. Ill does not 
extend to prescribing bye-laws for that purpose. 

What S. 37 (d) of the Panchayat Raj Act refers to 
is what is provided in item 60, List 2 of Seventh 
Schedule of the Constitution and not fees properly so 
called. District Board, Ghazipur v. Lakshmi Narain 
Sharma, (1962) 1 S C J 319 i ILR (1961) 1 All 373 r 
1961 All L J 260 : 1961 All W R (HC) 305 : (1961) 
2 S C R 81 r A I R 1981 S C 356 (35S, 359) (Pt A) 
(Prs 4, 5, 6). 


I-S. 174—Bye law under sub-s. (2) (1), prohibit- 

g holdingof market—Validity— (Constitution India, 
rt. 19 (l) (g) ). 

Subjections (1) and (2) (1) of S. 174, U. P. District 
oards Act, 1922, show that the power of the Board 
i make bye-laws is to be exercised for the purpose 
promoting or maintaining the health safety and 
jnvenience ot the inhabitants of the area within its 
risdiction and that this power includes the power to 
'gulato markets as mentioned in sub-s. (2) (1). 

Where therefore certain District Board I'’®! 11 ® 5 a 
ye-law to the effect that no person shall establish or 
laintain or run any cattle market in the District 
-itbin its jurisdiction of the bye-law is not one passed 
>r regulating the market but for prohibiting a person 
■om holding it. Such a bye-law in face of the provi- 
ons of S. 174 is obviously beyond jurisdiction, ihe 
ye-law as well as the order under it interferes with 
ae fundamental right ot the petitioner under.\ r J‘ JL5 J 
j) as it prevents him from carrying on the business 
f holding the market. It is thus in conflict with 

,rt. 19(1) (g) and is void. Tahir c ' C 630 

)istrict Board, Muzaffarnagar. A I R 1954 i> C bJU 

331, 632) (Prs 2, 4). 

—S. 174 —Notifications of Government D/-31-12- 
955 and 24th June 1958 in respect of age .of retire- 
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ment of employees of District Boards providing 55 as 
age of retirement and 58 years respectively—Age of 
superanmition at the time 80 years—Validity of. See 
U. P. Dittrict Boards Act (1922), S. 173, (1965) 1 
Lab L J 126 : 1964 All L J 1065. 

—S. 174 — Bye-laws under — Power to make bye¬ 
laws for purpose of promoting health, safety and con¬ 
venience under S. Ill, Panchayat Raj Act prevails 
over power of District Bo3rd under the section. See 
Pacchayats — U. P. Panchayat Raj Act (26 of 1947), 
S. 111. AIR 1956 All 433 (DB). 

-S. 174 (2) (k)—Proof of expenditure of prescribed 

fees —It is not duty of District Board in every case 
to produce account books — Presumption is that re¬ 
quirements of S. 174 (k) have been fulfilled—(Evi¬ 
dence Act (1872), S. 114). A f R 1955 N U C (All) 
2019. 

-S. 174 — By-law regulating slaughter-houses — 

Prohibiting slaughter ot bullocks within the area 
of the District Board — Validity — Art. 19 (1) (g) of 
Constitution if infringed. 

A District Board is authorised by S. 174 of the U.P. 
Act X of 1922 to make by-laws for the purpose of 
regulating slaughter-houses and offensive and obnoxi¬ 
ous trades calling or practices and prescribing fees. 
The power to regulate must be deemed to include the 
power to prohibit the same at particular places. 

A by-law prohibiting the slaughter of bullocks at a 
slaughter-house within the limits of the District Board 
is not therefore prirna lacie ultra vires the powers 
under S. 174 of the Act. 

The by law does not prohibit the carrying on of any 
profession or trade aod is not in contravention of 
Art. 19(1) (g) of the Constitution ; further Art. 19 (0) 
of the Constitution expressly saves the operation ot 
any existing law in so far as it imposes any reasonable 
restrictions in the interests of the general public. 
1952 All W R (HC) 525:1952 All L J 672 : 1952 
All Cr R 139 :1953 Cr L J 332 : A I R 1953 All 95 
496) (Pr 2). 

-S. 174—Bye-laws under, bye-law to manufacture 

of bricks before bye-laws came into force — Power 
of Board to impose tax. 

The bye-laws framed under the Act by the District 
Board Lucknow are not retrospective in operation 
—Hence under Bye-law 0 the liability to tax can only 
arise if the manufacture of bricks or any act mentioned 
therein is after the bye-laws came into force. A Board 
clearly acts beyond its powers conferred by the bye¬ 
law if it imposes tax oa sale of bricks which have 
been manulactured before the bye-laws came into 
force. AIR 1952 All.418 (418) (Pt A) (Pr 5). 

2. Licence fee-Legality. 

• 174 and 91 (q)— Regulations under Act and 

licence fee charged—Legality. 

The fact that certain fees are levied on owners of 

mills under the (J. P. Rice and Dal Mills Control 
Order, 1948 aid the U. P. Pure Food Act cannot bar 
the District Boards from levying any further licence 
fees under S. 91 (q) of the U. P. District Boards Act 
Tead with S. 174 thereof. The fees levied under the 
Control Orderof 1948 which depends for its existence 
on the Essential Supplies Act and under the U. P. 
Pure Food Act are for different purposes of those 
Acts. The fee charged by the District Board is for 
regulation of obnoxious trades and the purpose of 
this regulation is different from the purpose for 
which fees are levied under the Essential Supplies 
Act and the Pure Food Act. Under these circum- 
stances there is no reason for striking down the regu¬ 
latory provisions made under the District Boards Act 
and the licence-fee charged thereunder. The fact 
that there may be some overlapping between the 


regulatory provisions made under the U. P. Pur 0 
Food Act and those made under the District Boards 
Act can have no relevance on the validity of the bye¬ 
laws and the licence fee charged under them. District 
Board. Ghazipur v. Lakshmi Narain Sharma. (L962) 
1SCJ319 : ILR (1961) 1 All 373 i 1961 All L J 
260 : 1961 All WR (HC) 305 : (1961) 2 S C R 811 
AIR 196 L S C 356 (360) (Pt B) (Pr 7). 

• —S. 174 (1) (k) — Power of ‘regulation’ includes 
power of issuing license — Town Area Committee 
would thus have power to frame bye-laws requiring 
taking out of licences in case it exercises its power 
of regulation under 8.28(a) of the Town Areas Act 
in the same way as the District Board has the power 
of framing bye-laws under S. 174 (1) (k) requiring 
those carrying on certain trades to take out licences. 
See Municipalities—U. P. Town Area Act (2 ot 1914), 
S. 20 (a). 1959 Cr L J 533 i AIR 1959 S C 480.: 

-S. 174(2) (k)—Bye-laws under — Imposition of 

heavy licence-fee for running brick-kiln—Validity. 

Section 174 (2) (k) of the U. P. District Boards Act 
provides that the District Board has power to frame 
bye-laws regulating slaughter-houses and offensive, 
dangerous and obnoxious trades, callings or practices 
and prescribing fees to defray the expenditure in¬ 
curred by a Board for this purpose. This power is 
only confined to charging tee enough to defray ex¬ 
penditure incurred by the Board for that purpose. No 
fee can be charged to increase the general revenue of 
the Board. 

Certain powers are given to the Board to impose 
taxes but it is not permissible for the Board under the 
garb of a licence fee to impose taxes. Hence the Dis¬ 
trict Board has no power to impose heavy licence tee 
under S. 174 (2) (k) of District Boards Act for running 
a brick-kiln. AIR 1955 All 541 (542) (Ft C) (Pr 4). 

— S. 174 — License fee — (Constitution of India, 
Art. 226—Extent of power). 

If the licence fee has been imposed under S. 174 
for regulating an offensive, dangerous or obnoxious 
trade, then the fee that can be charged must be more 
or less commensurate to defray the expenditure 
incurred by the Board and it cannot be any arbitrary 
sum with the object of making it a general source of 
revenue. 


Held, that ‘prima facie’, it could be said that the 
inoome from the licence fee was such that it was 
necessarily in excess of the expenditure and was be¬ 
ing used by the Board for purpose of augmenting 
their general revenue. In the summary proceedings 
under Art. 220 of the Constitution it was not possible 
J?. . d the licence fee that was fixed by the 

P.i tn «L Board was e *ces$ive. 1954 All W R (H C) 
f' 3 '1954 All L ] 697 . AIR 1955 All 184 (185,186) 
(Pt A) (Prs 9. 15) (DB). 9 

- —Si. 174, 93,106 and 175-Municipalities—(U. P. 
Town Areas Act (2 of 1914), S. 26)-Flour mill comes 
within description of offensive trade — Flour mill in 
Town Area - Licence fee — District Board has no 
authority to charge — Conviction for not taking out 
licence is illegal. AIR 1955 N U C (All) 2012. 


S. 174 (1)—Scope—Sub-sectfon does not empower 
Board to make bye-law imposing licence fees or 


oouuDoxr*!!) autnorises me Board to make by 

laws consistent with the Act for the purpose of nr 

moting or maintaining the health, safety and co: 

5!JS? Ce i habitantssand for the furtherance < 

!f h dni m n! Stratl0 u °l the distr i ct und « this Act, bl 
ik 5 0t say w ^ eth , er a b >« framed under th 
sub-sectlon may also impose licence fees or taxes 

gives a general power to the District Board to mal 
bye-laws for the purposes mentioned therein. Tt 
clauses contained in sub-s. (2) are really iUustratloi 
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of the power contained in sub.s. (1), and they show 
what nature of power has been conferred on the 
board by S. 174 (1). The power, contained in sub¬ 
s' (1) should be read as ejusdem generis to the powers 
contained in the different clauses of sub-s. (2). 

Even if it be assumed that it had the power to levy 
licence fees, its powers should be read to be the same 
as contained in the different clauses enumerated in 
sub-;. (2). 

If the fees imposed by this bye-law cannot be vali¬ 
dated under S. 174 (2) (k), it cannot be validated 
under 5.174(1). 1954 All L J 405 : AIR 1954 All 
675 (678) (Pt E) (Pr 16). 

-S. 174 (2) (k)—Licence-fee. 

The licence-fee contemplated by S. 174 (2) (k) is a 
fee which will only cover, more or less, the actual 
and special expenses incurred by the board in regula. 
ting the trade and it cannot be levied for the purpose 
of augmenting the general revenue. 1953 All L J 60 i 
1951 All Wfl (II Cl 114 : [LR (1954) 1 All 127 : 
AIR 1953 All 415 (416) (Prs 5, 6) (DD). 

3. Offensive trade. 

® —S. 174 (l) (k)—Running of fiour mill—If offen¬ 
sive trade-Power of Town Area Committee to regu¬ 
late — Running of a flour mill with aid of power by 
accused was held be offensive trade and therefore 
the Town Area Committee as well as the District 
Board had power to regulate the trade. See Munici¬ 
palities— U. P. Town Areas Act (2 of 1914), S. 26 (a). 
1959 Cri L J 533 : AIR 1959 S C 430. 

® —S. 174 (1) (k) — Power of Town Area Commit¬ 
tee to regulate offensive trade prevails over that of 
District Boards under S. 174 (1) (k) read with S. 93 
(3), U. P. District Boards Act. See Municipalities — 
U. P. Town Areas Act (2 of 1914), S. 20 (a). 1959 
Cri L J 533 : AIR 1959 S C 4S0. 

-S. 174 (2) (k) — Offensive, dangerous and obno¬ 
xious trade — Running a flour mill is such a trade. 
AIR 1935 N U C (All) 2019. 

4. Bye-laws ultra vires. 

-S. 174 (1) — Muzaffarnngar Kolhus and Karhais 

Byc-laws, Cl. (7)—Validity of. 

To the extent that Muzaffarnagar Kolhus and 
Karhais (Pans) bye-laws have been made applicable 
to persons letting out kolhus and karhais, the bye¬ 
laws are void. The effect of the inclusion of persons 
letting out on hire the kolhus and the karhais 
amongst ‘owners’ has the result of making these bye¬ 
laws partially invalid. 1963 All L 3 317 :1 L R 
(1963) 2 All 251. 

_S. 174 (2) (k) — Bye-laws framed by District 

Board Saharanpur, Bye-law No. 1—Words “regulating 
slaughter-houses” in Cl. (k) do not mean to include 
prohibition of slaughter—Bye-law No. 1 is ultra vires 
—(Words and Phrases). 1956 Cri L J 661: AIR 
1956 All 335 (335) (Pt A) (Pr 6). 

_S. 174 (2)-Bye-laws under — Bye-law 5 framed 

by District Board of Kanpur—Validity—Tax and fee 
— Distinction-Bye-law though imposing as a fee was 
in substance a tax and was ultra vires. See U. P. 
District Boards Act (10 of 1922), S. 148. AIR 1955 
N U C (All) 2701. 

-S. 174 (2) (k) and S. 174 (l)-Bye-laws under- 

Bye-law 6. imposing licence fee for working factory 
crushing sugarcane or flour mills, sawing-mills, etc., 
it ultra vires-Fees and taxes, distinction — Consti¬ 
tution of India, Arts 265, 13 (1), Sell, 7, List I, 
Item 90; List II. Item 66 ; List III Item 47. 

Ryel-aw No. 6 of the bye-laws framed by the Dis¬ 
trict Board of Saharanpur, under S. 174 (2) (k), U P. 
District Boards Act, which were published in the 


Gazette, dated the 28th May 1949, imposing a licenc® 
lee mentioned in bye-law 3 for working of factories 
(sugar factories, saw mills, oil mills, rice mills, etc.,) 
is ultra vires the Board. 

Held, that the amount of licence fee fixed under 
the bye-law was not fixed with the object of meeting 
merely the expenses of regulating the trade or of 
meeting the expenses that became necessary by virtue 
of the framing of these bye-laws, but that the fee was 
bxed with a view to enhance the general revenues of 
the District Board. 

The main characteristics of a licence fee are, that 
the fee is imposed on trade or calling itself, and not 
on the income derived from the trade or calling; that 
the licence fee cannot be imposed for raising the 
general revenues but only for purposes of being 
spent over the regulation of the trade or calling; and 
that it must bear a relation to the expense that was 
expected to be incurred in doing so. 

The burden of proving that the levy is not what it 
purports to be on the face of it, lies on the person, 
who says that it is not fee but a tax. The question is 
really one of fact. 

The Court cannot accept that there is a rational 
nexus between the amount of the fee and the ex¬ 
penses, and the same are very close to each other 
because the Board the levying authority says that it 
is so. If allegations like these accepted it would 
amount to accepting the ipse dixit of the Board. 

Where definite facts have been asserted in the 
affidavit filed by the petitioners aloDg with the peti¬ 
tions, which have given the approximate amount of 
money recovered as the licence fee by the Board 
every year, and it is also said that not a single officer, 
of the Board visited or inspected any of the faclories 
belonging to the petitioners and to others, nor has 
the District Board spent anything on the working of 
the by-law under which the licences had been issued, 
and there Is a clear assertion that there has been no 
increase in the staff of the Public Health Department 
at all since the introduction of the bye law and no 
special staff has been employed by the Board for the 
purpose of regulating the petilioneis’trades, nor has 
any additional expenditure been incurred due to the 
enforcement of these bye-laws, in controverting these 
assertions, the Board should file their accounts. 

Mere extracts from the account-books typed on 
separate sheets of paper which are not even copies of 
the account books, cannot be of any possible assis¬ 
tance. The omission of the District Board to file the 
account books, in spite of an opportunity being given 
to it, goes against the District Board, and this fact 
can be taken into consideration in coming to a con¬ 
clusion on the facts that have to be decided^ in the 
case. 1951 All L I 405 i A I R 1954 All 67o (677, 
679, 680) (Pt A) (Prs 7, 10, 16, 21 to 23). 


5. Appeal. 

-S. 174 (2) (k) - Other remedy open - District 

3oard imposing heavy licence fee on brick kiln 
owner — Appeal against assessment order is n 
yqually efficacious as writ petition-- W rit pehtio 
naintainable. See Constitution of India, Art. —o. 

A I R 1955 All 541. 

-S. 174 (2) (k) - Appeal under S. 188, scope■ of—- 

Challenging validity of bye-law itself — Maintainabi- 
Ity of Writ aoplication. See U P. District Boards 
Act (10 of 1922), S. 186. A I R 1954 All 6/5. 

SECTION 175 

-S. 175—Bye-law prohibiting slaughter of cow in 

laughter house-Flesh of cow recovered f [° L , fl6l , 
>f accused - Conviction illegal. 1956 Cri L> J ooi i 

* I R 1956 All 335 (336) (Pt B) (Pr 7). 
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S, 175—Flour mill in town area — Licence fee— 
Power to charge. See U. P. District Boards Act (10 
of 1922), S. 174. A I R 1955 N U C (All) 2012. 

SECTION 177 

-S. 177—Presumption of validity of bye-laws. See 

Evidence Act (1872), S. 114. A I R 1955 NUC (All) 
2019. 

SECTION 182 

" ”S. 182 (40) (d) —Complaint by President for 
breach of bye-law is valid. A I R 1955 NUC (All) 
2019. 

SECTION 186 

‘ ISO and 174 (2) (k) — Appeal under S. ISG— 
Scope of — Challenging validity of bye-law itself — 
Maintainability of writ application—(Constitution of 
India, Art. 226). 

The appeal that is provided by S. 180, is against 
any order cr direction made by a Board under a bye¬ 
law passed under S. 174 (2) (k) of the Act, but it does 
not provide for an appeal to challenge the validity of 
the bye-law itself. Section 186 does not confer any 
rignt of appeal against the resolution of a Board 
passing a bye-law. 

Cansequently the writ application challenging the 
Ik 1 0 fl ? e b y 0 - law * cannot be attacked on ground 

iQ a rV h fM p , pl,caQts should have moved under S. 180. 

<Pr 15) A ^ 405 1 AIR 1954 A1 * 675 (678j (Pt D > 

SECriON 192 

n ^TicmiPe i l )-> and p * General Clauses Act 

ILn * 19 2 4 >’ S> 4 (2) -‘ Aot d0Q6 ’ - Meaning - Omis¬ 
sion to do an act is not always included in ‘act done’ 

-Expression 'act purporting to have been done in 

‘ "SK'JK - Meamng - Suit by contractor 
gainst Board for recovery of price under works. 

tor not A Q a 1| f ° r dama 2 e s f° r non-payment—Contrac- 
„1!fj pt challenging validity of contract - Suit in 

notfn Q h e f °k s f ?ecific Performance of contract and 
Ma ® h ° f conlract -S. 192 is not attracted - 
All SS/Jn? n0 j governed by S. 192 (3)—AIR 1952 
air H B) ., andAIR 1923 All 207 (1), Overruled- 

1982 A?U74 FR^ : a AIR 19 ? 6AI1 18 (FB)and AIR 
n; c “ A1 i 174 (FB), Approved; AIR 1930 Oudh 105. 
Dissent from; AIR 1928 Oudh 297; AIR 1934 PC qfl 

Devi 00 i9fl> fa« Dist '«ct Board) v. Smt. Shanti 

52 M fo U 17 8 28, A ,FBr 5 A " 590 1593 '° 59?) 

n 8 'i 92 {^. and (3)—‘Immovable property’—Mean- 
o g b e nd ou t sl °L Suit re,a !i Dg to - 

petty (T P Aut H8S‘ u ilnmo ' ,eable P'«- 
Ss. 2 (612 (9) ( i 8 ,u ) 'p 'l r7 eg St S h0n Acl (1908 >- 

1904,, [s 4 Hi,. l7m?S All' a°„ f 

(f-ads; 23HDB) 56 A “ 680 (682 ' 68S > (» A* 
—S. 192 (1)-Notice under-Validity. 

J&SfJS ThelermsTf 

r° « 7 v , alit l” otlc6 ' AIR 1943 Bom 13 b, Dlsi 1956 AM 

fill! CPI S“p,''"(D»" CI “■ A,B *“• *“ 

view of S. 29 (If oMhat 9 Act — Suit { appl i ic ^ ion f n 
restraining breach of 
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ferry-Limitation. See Limitation Act (1908), S. 23. 
AIR 1953 All 104 (DB). 

SCHEDULE 1 

® ~-“Sch, 1, Col. 2 — Power to dismiss includes 
power to suspend — Board and not its President, has 
power to suspend Secretary — 1952 All L J 50 : AIR 
1952 All 081, Overruled. See U. P. District Boards 
Act (10 of 1922), S. 90 (3). AIR 1960 All 473 (FB). 

UTTAR PRADESH DISTRICT BOARDS RULES 

RULE 4 

“ 'R-4—Suspension of Secretary—Powers of Board. 

Ninr V Act (i0 ° f 1922 )' S * 71 - AIR 1955 

(All) 2018. 

RULE 5 

“—5-Suspension of Secretary-Powers of Board 

1955°NUC%; Ct 20lT dS AC ‘ (1 ° ° f 1922J ' S ' ?i - A ' R 

UTTAR PRADESH DRUG RULES (1945) 

RULE 45 

“ R * 4 .5— Failure to give protocols is fatal defect— 
Conviction of person trom whom sample was taken 
cannot be sustained. See Drugs Act (19401 S 
1959 Cri L J 1130 , AIR 1959 All 634 1 >' ' 

RULE 49 

—R. 49, Proviso 3 — Who can be appointed as ex- 

~ °® Cer of P * H - Department, who 
js also a medical practitioner can be appointed as ex- 

^9 5 Tcr' i Tj312^A^ e R I ?S i AU C ^6i 1940, ■ **' 33 ^ 

B. 49, Proviso 3—Scope—Proviso 3 is ultra vires 

AIR 193| S Alfl6^ 40)l S ‘ 33 (U 1958 Cfi L J 812 , 

RULE 51 

■—R. 51 ( 7 ) - Inspocfor appointed for inspection 

Ac t any premises * See Dr!S“ 

AU 163 40 ’ S * 33 (l) ’ 19oS Cri L J 312 « AIR 195S 

UrTAR PRADESH EDUCATION CODE 

(1936) 

PARA 7 

Clerk^hf* Office'of h 

safcSS 

India, Art. 311 (2). Tl R1957 All70 C ° nStilution ®f 

PARA 14 
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UTTAR PRADESH EDUCATION CODE (1936), Para 90 


from service — Transfer and removal sanctioned by 
Governor — Transfer held did not amount to reduc¬ 
tion in rack — Transfer and removal could not be 
questioned on ground that they were by authority 
subordinate to aopointing authority. See Constitution 
of India, Ait. 311. A I R 1962 All 413 (DB). 

PARA 90 

-Para. 90, Cl. (5) — Examination Board — Powers 

of— Admission to class directly connected with High 
School Examination secured bv fraud—Student pass¬ 
ing examination — Right of Examination Board to 
cancel certificates. 

Where a student having failed in the examination 
of VIII Standard was not entitled under the Rules to 
get admission to IX Standard, but his father, in the 
application for admission in another school, made 
false statements, and on the basis of that fraud, which 
was wilfully connived at by the student himself, 
secured admission to the IX Class and thereby suc¬ 
ceeded in securing undue admission to the High 
School Examination, it was a case within the provi¬ 
sions of cl. (l) of Ch. VI of the Regulations made by 
the U. P. Board of High School and Intermediate 
Education, and the punishment by way of cancella¬ 
tion of his certificate for High School Examination 
was within the competence of the Board, although on 
the facts of the case, the student could have also been 
punished under Para. 90, Cl. (5) of the U. P. Educa¬ 
tional Code. Civil Misc. Writ No. 138 of 1957, dated 
23-1-1959 (All) and Civil Misc. Writ No. 748 of 
1954, D/- 5-4-1955 (All) and Civil Misc Writ Nos.946 
and 947 of 1954, dated 18-1-1955 'All), Disting. A I R 
1960 All 653 1654) (Prs 8, 10) (DB). 


ground of inefficiency - Prior approval of Inspector 
ot Schools not obtained—Power of Inspector to direct 
re-instatement of employee. 

Where the Principal of an educational institution is 
dismissed by the Managing Committee of the insti¬ 
tution on the ground ot inefficiency without ob¬ 
taining prior approval of the Inspector of Schools 
as required by cl. (10) of the agreement, the effect is 
only to make the resolution of the Managing Com- 
mittee dismissing the employee invalid as against the 
contracting parties. It is, however, for the contract¬ 
ing party, the dismissed employee, to seek his remedy 
in accoidance with the provisions of the agreement 
or through proper Court. But no power is given to 
the Inspector of Schools to direct his re-instatement. 
Such a direction would be without jurisdiction and 
illegal. 1956 All L J 790. 

UTTAR PRADESH ELECTION MANUAL 
VOL. 1, PAGE 283, RULE 6 

-Vol. 1, Page 283, (1952 Edn.). R. 6 (2) - 'At 

any stage’ in R. 17 of O. 6, Civil P. C.—Applicability 
to election petition—‘In hearing of election petitions* 
—When Election Tribunal is required to pass an 
order on application for amendment under R. 17, 
O. 6, Civil P. C. after hearing of election petition 
has commenced, the order passed would be in pur¬ 
suance of procedure to be followed m hearing of 
election petition. See Civil P. C. (1908), O. 6, R. 17. 
AIR 1955 NUC (All) 1750. 

UTTAR PRADESH ELECTION PETITION 
(PRESIDENT OF MUNICIPAL BO ARDS) 

RULES (1949) 


-Para. 90, Cl. (5) — Rules for guidance of Eng¬ 
lish schools and Intermediate Colleges, Rule 90 — 
Student entering institution is bound by the rules 
—Order of rustication passed by Inspector ol Schools 
under R. 90 (r) after a report from head of the institu¬ 
tion and on admission of charges against him cannot 
be interfered with by a writ — Constitution of India, 
Art. 226—Interference with disciplinary action taken 
by school authorities. A I R 1954 All 636 1636, 637) 
(Prs 3, 4). 

PARA 96 

-Para. 96 (r) — Nature of powers conferred on 

Inspector of Schools. 

The powers conferred upon an Inspector by the 
rule are intended as an extension of and not as a sub¬ 
stitute for the disciplinary powers of the principal on 
whom rests the responsibility for the maintenance of 
discipline. The rule does not confer upon the Inspec¬ 
tor a power to pass an order of rustication unless the 
principal is of opinion that such an order is neces¬ 
sary and requests the Inspector to make it. The 
initiation of the making of an order of rustication 
must come from the principal. The mere concurrence 
of the principal in an order the Inspector proposes to 

power to Sr 0 der U rustTcation. lQSSAll WrIhC) 200 : 
,1958, AH LJ 117. ^ ^ 

_p ara 358 ( 2 )—Enforcement of contractual rights 

— Agreement under U. P. Educational Code — Arbi¬ 
tration Board constituted in breach of provisions of 
agreement regulating conditions of service under 
Para 358 (2) of the Code — Dispute being of contrac¬ 
tual ’ nature, High Court would decline to interfere 
under Art. 220 of Constitution—Another remedy open 
under Arbitration Act. See Constitution of India, 
Art. 220. A I R 1957 All 737 (DB). 

APPENDIX X 

-Appendix X, Form of agreement, Cls. (7) and (10) 

—Dismissal of employee by managing committee on 


See under Municipalities. 

UTTAR PRADESH ELECTRICITY (DUTY) 

ACT (33 of 1952) 

SECTION 3 

-S. 3, Explanation I — Commercial purpose — 

What is—Water works installed by licensee Munici¬ 
pal Board as part of statutory duty — Energy con¬ 
sumed by Board for water works is not lor commer¬ 
cial purpose—Board not liable to pay duty under S. $ 
on such consumption—(Words and Phrases)—(U. P. 
Municipalities Act (2 of 1910), S. 7 (L) (j) and 
129 (h). 

Municipal Board in U. P. as a licensee under the 
Electricity Act 1910, is not liable »o pay any duty 
under S. 3 Explanation I of U. P. Electricity (Duty) 
Act, 1952, in respect of the energy consumed by it 
for working the water works installed by it as a part 
of its statutory duty under U. P. Municipalities Act. 

The words commercial purposes in S. 3, Explana¬ 
tion would cover an undertaking the object of . 
is to make a profit out of the undertaking^ It is tne 
aim and not the effect which has to be taken into 

consideration. _ 

The restrictions contained in S. I 29 ^ 

Municipalities Act indicate that a Muni c>P al 
is not entitled to run a water works on a profit basis. 

In that view it cannot be contended that t 
works installed by ^unicipal Boa^as^or co r 

SW, !9 9 57 7 AHL JW. (H 

UTTAR PRADESH E J^£™ClT Y V d ? L Y 
(LICENSED UNDERTAKING-WAR 
COST) ORDER 

CLAUSE 4 

-Cl. (4)— Authorised levy of surcharge for^supply 

of electrical energy — Writ petition been pay- 

tainability—Held that as the consumer had been p y 


U. P. EMPLOYEES INSURANCE COURT RULES (1952), R. 17 
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ing surcharge without demur since 1944, it was too 
late for him to complain after enforcement of Consti¬ 
tution in 1950 that the charge was improper. See 
Constitution of India, Art. 226. AIR 1959 All 220.-J 

UTTAR PRADESH EMPLOYEES’ INSURANCE 
COURT RULES (1952) 

RULE 17 

-R. 17 — Employees’State Insurance Act (1948), 


Ss. 90 (1) (b), 75 (2), 68 and 94 - Validity of R. 17 - 
The rule is matter of procedure and is covered by 
S. 96 (1) (b) — Rule is not ultra vires — Claim under 
S. 75(2) — Limitation—Proceedings under Ss. 68 and 
94 — Limitation — AIR 1964 Madh Pra 75, Not foil. 
1964 All LI 946 » (1965) I Lab L J 1 : (1964) 
9 Fac L R 345 : (1965.66) 29 F J R 194 1 ILR (1965) 

n A l ! mDv AIR 1965 Al1 410 (4U) (PrS 8t0l °* 
lo) (DB), 

UTT4R PRADESH ENCUMBERED 
ESTATES ACT (25 of 1934) 

See under Debt Laws. 

UTTAR PRADESH ENCUMBERED 
ESTATES RULES 
See under Debt Laws. 

UTTAR PRADESH ENTERTAINMENTS 
AND BETTING TAX ACT (8 of 1937) 

SECTION 2 

-S. 2 (7) (as amended in 1948) — Gate-keeper is 

not a proprietor. 

Obiter.—A gate-keeper, whose sole function is to 
allow persons inside the hall and who has no control 
over the show, is not a person contemplated bv the 
word 'proprietor’ in the Act, as he cannot be said to 

!19«iTi b T r 0 « man ? g l? en , t ,°i ,ho “‘ertainmeot. 
HS® 2 ) 2.ST C (Supp) 32 i ILR (1953) 2 All 862 • 

1952 R D (HC) 152 1 1952 All L J 265 i 1952 Cri L I 

1513 : AIR 1952 All 835 (836) (Pt B) (Pr 4) (DB). * 

SECTION 3 

f ~ 8s ; 3 ’ 4 and 5 T ‘Person who has some duty 
to perform in connection with the entertainment’— 

Meaning of — Persons engaged for publicity outside 
place of entertainment admitted without ticket — 
Proprietor is guilty under S. 5. 

J}L eZe rH° a und0r J S - 4 cannot possibly refer to 

persons who have some duty to perform outside the 

p ace of entertainment about whose entry inside the 
jljsj of entertainment no question in such cases 
^refore, for the purposes of S. 4 of the Act 

t P ion w| S th W fhfl h « aV f e S f° m0 duly . t0 Pterin in connec! 
tion with the entertainment inside the place of enter 

Uinment must be treated differently from theperson^ 

who have some duty to perform in connection with 

the entertainment outside that place. Wltn 

Hence band-men and board boys who are engaeed 
hflndh1l? urp0 . se j 0f WM'py and for distribution of 

he clS °j S * ld u the place of entertainment cannot 

nflrfn?m d?red t0 be *! ersons who have 'some duty to 

perform Q oonneotion with the entertainment’and 

t r ? ad ? lt . ted the cinema house without 
any ticket and tree of charges the proprietor would 

ia#o n y -H D ^ er A 5 of the Act » 1952 All LI 658 • 
1952 Cri L J 1433 s 1952 All W R /upi oee 

1952 All 799 (800, 801) (Prs 10, n.YajJ 0 255 * AIR 

—S. 3 - Swimming pool - No music or entertain 
pent provided there when pool is kept dm? 
t b h a hi “f-,« b ool a Place of eotertaiZen^ft” 

pool. ILR (1961) 1 Pun) 66. * * hs swimmin il 


SECTION 4 

S, 4 (1) — 'Person who has some duty to perform 
in connection with the entertainment’ — Meaning of 
— Persons engaged for publicity outside place of 
entertainment admitted without ticket — Proprietor 
is guilty under S. 5. See U. P Entertainments and 
Betting Tav Act (1937), S. 3. 1952 Cri L J 1433 : AIR 
1952 All 799, 

SECTION 5 

-- s - 5 — Complaint alleging offence punishable 

under S. 5 — Person competent to file — Matter 
governed by Criminal P. C.— Criminal P. C. (1898) 
Ss. 4 (1) (h), 198 and 199. K h 

No provision of U. P. Act 8 of 1937 deals with 
the competence of any particular officer to make a 
complaint alleging an offence punishable under th& 
provisions of S. 5 of the Act. Hence, the matter is 
governed by the provisions ot the Criminal Proce¬ 
dure Lode. A limitation upon the power of a person 
to present a complaint before a Court of criminal 
justice has to be specific as it is under the provisions 
of Ss. 198 ani 199, Criminal P. C. In the absent 
specific provisions to regulate such a matter, the 
general procedural provisions of law govern it AIR 
1935 All 938, 18 All 405, Foil. AIR 1929 Cal 639 

M88 All L?7 AU ’ WR (HC) ^ ' 1965 AU C " R 49 ' 

-—S. 5 (3) - "Proprietor” - Meaning of - Botk- 
licensee and manager constructively liable - Convic- 
tion or manager held not justified 1959 All p*; i> 
131 , 1959 All W R (HC) 121,1959 All L J102 

—-S. 5 (3)—Persons found without tickets or enter- 

10 3 theatre certain persons were 
ind adwithoi ?t tickets or entertainment tax tickets 
and the requisite passes were torn off from the pass 
book prior to the starting of the man show! P 

Held that no entertainment could be said to 

Sira <tK i 

no contravention of S. 0, sub-s. (3) of* the Act ’ 

SSt«T i9^rV(£ c t , c i ( 5 : A' &W* 

wsbV 1513 • «-^5 ‘sa&i 

ia 

Persons engaged for publicity o»tdd« Jia t 8 of ~~ 

u a ad“ e s a, rr e u d vfr 

Ac. (1937,;S. 3. 1952 Cdf/ffift ^ 

SFce'r^S Tax 

tax on charges levied by them from ® Qtertainm eat 
swunming pool owned hJ fki 0m J r0 . m person s using 

threat fcpZiSst&thd7f.Z Ce is ? 

are about to be infringed - Prelimin^ l“ tal a rights 
the petition under Art. 220 - cffli- 2 objfl< ' ti , on to 
the notice on the g iund7haMhev g ^ g M “ dity of 

tution of India, Art. 220. ILR (1981n 'PmJ 66?““' 

SECTION 9-A 

hovueunder^'gTo'fl^ "“p" EntaM ° n cinema 

Betting Tax Aet - Opportunity othi? r,al K nin6 J nt aod 
be given to proprietor - Rule*of na^Zhce^ 


023 U. P. ENTERTAINMENTS AND BETTING TAX ACT (1937), S. 9-A 


plies See Constitution of India, Art. 19. 1960 All 
LJ S94. 

-S. 9-A—Rule as to alternative remedy and refusal 

to act under Art. 226—Nature of—Rnle is one of self- 
discipline and not absolute. See Constitution of 
India, Art. 226. 1960 All L J 894. 

-S. 9-A — Scope — Revocation or suspension of 

licence to run Cinema House — District Magistrate 
has discretion under S. 9-A. i960 All W R (HC) 
GS5 : 1960 All L J 894. 


UTTAR PRADESH EXCISE ACT 
(4 of 1910) 

SECTION 3 

-Ss. 3, 10, 50, 60, 70 — Offence under S. 60- 

Report by Police Officer—Magistrate can take cogni¬ 
zance— All police officers are excise officers. 1950 
A W R 345, Dissented from. AIR 1955 N U C 
(All) 902. 

Sub sec. 3 (2). 

-S. 3 (2) — "Excise office” — Police Officer when 

becomes competent to file complaint as Excise Offi¬ 
cer. See U. P. Excise Act (4 of 1910), S. 70 (1) (a). 
1957 Cr L J 104S i AIR 1957 All 654 (DB). 

—S. 3 (2) — S. 70 in respect of offence under S. 00 
— Offence under S. 60 (b) — Report made by Police 
Station Officer — Magistrate can take cognizance of 
olfence-(Police Act (1801), Ss. 20, 23. 24)-See U. P. 
Excise Act (1910), S. 70. AIR 1955 N U C (All) 
3600 (DB). 


Sub-sec. 3 (4). 


-Ss. 3 (4), 10 and 50 — Notification dated 13-7- 

1910 under S. 50—Effect—Arrest by Chaukidar. 

In view of the notification, the Chaukidar became 
an Excise Officer and an arrest by him under the 
provisions of section 50 was a valid arrest in pursu¬ 
ance of the Excise Act. I L R 0 Luck 040, Rel on. 
1952 All WR (HC) 112 » 1952 All LJ 138 : 1952 
R D (HC) 177 ! 1952 All Cr R 46 j 1952 Cri LJ 
1181 > AIR 1952 All 533 (533) (Pt A) (Pr 3). 

Sub-sec. 3 (12). 

_S. 3 (12) — Opium — Recovery of—Search with¬ 
out warrant is not legal — Definitions of 'excisable 
articles’ and 'intoxicating drugs’ in the Act indicates 
that opium is not covered by the U. P. Excise Act. 
See U. P. Opium Smoking Act (3 of 1934), S. 19. 
AIR 1955 N U C (All) 5499. 

Sub sec. 3 (22). 


_S. 3 (22) (a)—Opium -Search without warrant— 

\ot legal — Definitions of "excisable articles and 
intoxicating drugs” in the Act indicates that opium 
snot covered by lhe U. P. Excise Act. See U. P. 
Jpium Smoking Act (3 ot 1934), S. 19. AIR 195 

s’U C (All) 5499. : 

Qfrr.TION 1ft 


-Ss. 10 (2) and 53 - (U P.) Excise Manual. 

Vol. Ilf, Pt. II, R. 120J - Search by second officer of 
Police Station is valid — By virtue of notification 
under S. 10 (2) (e), second officer is also empowered 
“o conduct search under S53 - In making( has. 
searches, he acts in his capacity as Excise Officer and 

not as a police officer-See U. P. Opium!^ r £*1950 
[3 of 1934), S. 19-A. l9o6 Cn L J 449 : A I R 1956 

All 234. 

_c 10 —S. 70 in respect of offence under S. 60- 

Offence under S. 60 lb) - Report made by Police 
elation Officer - Magistrate can take cognizance of 
offence-Police Act (1801). Ss. 20, 23. 24. See U. R 
Excise Act (4 of 1910), S. 70. AIR 19oo N U C (All) 

3600 (DB). 

_S. 10 — Offence under S. 00—Report by police 

officer — Magistrate can take cognizance—All police 


officers are excise officers — See U. P. Excise Act (4 of 
1910), S. 3. AIR 1955 N U C(A11) 902. 

-Ss. 10, 3 (4) and 50 — Notifioation dated 13-7- 

1910 under S. 50— Effect -Arrest by Chaukidar, held 
valid—See U. P. Excise Act (1910), S. 3 (4). 1952 Cr 
L J 1181: AIR 1952 All 533. 

SECTION 11 

-S. 11—Scope — Natural justice—Order made by 

Excise Commissioner was made to avoid what he 
called practical difficulties — Held, that the basis of 
the order was administrative convenience, and there 
had been no violation of any rule of natural justice 
in regard to notice, to party interested—No rules had 
been prescribed making it obligatory to give notice. 
See Constitution of India, Art. 220. AIR 1959 All 
460 (DB). 

SECTION 35 

-S. 35 (1) (a) — Order cancelling licence—Nature 

of—Not judicial or quasi-judicial order — No proce¬ 
dure 13 prescribed—(Constitution of India, Art. 220). 
AIR 1955 N U C (All) 2654. 

—S. 35 (l) (a) — Order by Collector cancelling 
liceoce on direction of Government is not illegal. 
AIR 1955 N U C (All) 2654. 


SECTION 36 

—S. 36 —Application surrendering licence without 
notice is not valid surrender—One month's notice in 
writing is necessary — Application itself might be 
treated as notice. AIR 1955 NUC (All) 1762. 

—S. 36. Proviio — Applicability - Licence fee not 
paid — Acceptance of surrender — Proviso does not 
come into play unless entire licence fee is paid. AIR 
1955 NUC (All) 1762. 

SECTION 40 

_S. 40-Rules under R. 300 — Licencing Board- 

Constitution of — Nomination of municipal members 
by Collector instead of Administrator - Held, not 
valid - Hence there was no propel constitution or 
Board inasmuch as there were no representatives or 
the Municipal Board. AIR 1957 All 773 (776) (Pt A) 

(Pr 10). 

_S. 40-Rules under, Rr. 323, 357-Scope of-Por- 

mission to black listed person to bid at auction re¬ 
fused— Authorities held did not act contrary to law. 
AIR 1955 NUC (All) 1993. 

SECTION 47 

-S. 47—Pules under R. 278—Report of Chemical 

Examiner-Necessity. 

It is not essential that every intoxicant produced 
in a case should be analysed by the Chemical 
miner. It is only when the Excise Inspector or other 
officer prosecuting considers it necessary, that he is 

to move the Magistrate to send the into iQ52 

Chemical Examiner. 1952 All W R (HC) ! 12 .19512 
All L I 138 : 1952 R D (HC) 177 * 19521 All 
1952 Cri L J 1181 : A I R 1952 All 533 (5J*) l r 

(Pr 6) * SECTION 50 

_Ss. 50 and 60-Police Head Constable arresting 

accused for selling illicit liqu.or and_ sizing into - 
cants-Accused tried under S. em -lW*™ ac . 
S. 60(a) neither disclosed by evidence nor P f 

cused — Held, Head Constable had no power 

S. 50 to arrest and seize a . rticl ^' 2 Je”criminal P C., 
by him were null and void — 8. ^ • , g 

was not applicable to convict s 24a-AIR 

of Excise Act - Criminal P.C. (1898), ». 

1930 P C 253, Rel. on 1965 All Cri R 
W R (HC) 252: 1965 All LJ 20. 


U. P. EXCISE ACT (1910). S. 50 


S. 50—Offence under S. 60 — Report by police 
officer — Magistrate can take cognizance — All police 
officers are excise officers. See U. P. Excise Act (4 of 
1910), S. 3. AIR 1955 N U C (All) 902. 

—Ss. 50, 3(4) and 10 — Notification dated 13-7- 
1910 under S. 50—Effect—Arrest by Chaukidar held 
valid. See U. P. Excise Act (1910), S. 3(4). 1952 Cri 
LJ 1181 : AIR 1952 AH 533. 

—-Ss. 50 aid 60—Prosecution by police officer. 

All police officers are Excise Officers within the 
meaning of S. 50 by reason of the notification dated 
13-7-1910 under S. 50, and the prosecution initiated 
a Sub-inspector of Police cannot be objected to 
A * i 44, on: AIR 1950 Ml 430, Not foil. 
i 9 ^ 2 A, L W R (HC| 112 : 1952 LJ 138: 1952 
f.JtHC) 177 , 1952 All Cri R 46, 1952 Cri L J 
1181, AIR 19a 2 All 533 (534) (Pt B) (Pr 4). 

SECTION 53 

—Ss. o3, 10 (2)(e)-(U. P.) Excise Manual, Vol. III. 
rr. U, n 120-J — Search by secoud officer of Police 

TQrl?V S io i * ld ‘,o-S o , P r' 0piucn Smok >ng Act (3 of 

1934), S 19.A, 19a6 Cri L J 449 : AIR 1956 All 234. 

R*T?n r 3P u 5 u ExCiS0 ^ Ia “l iaI ' Vo1 * Hr, Pt. IF. 
n. 120.j - Search by second officer of Police Station 

-Grounds not recorded-Not regular-But irreguU- 

nty being procedural will not vitiate search. S«e 

Cri P L im k iSl 8 A AH ( |3 0 4. 1934> ' S ’ 19 A - 1936 

—s. 53 - Search without warrant - Not legal - 
oj empowers an Excise Inspector to search with- 

flnH a -* W f rant 7 But j defiQitions of “excisable articles” 
and intoxicating drugs” in the Act indicate that 

opium ,s not covered by the U. P. Excise Act-Reco- 

<£2$ 2 P \ Ut ? ,s goveri l ed by Opium Act and Opium 
Smoking Act, and neither of these two Acts em 

powers an Excise Inspector to search a house with- 

See U * P Opium Smoking Act 
<3 of 1934), S. 19. AIR 1955 N U C(All) 5499. 

SECTION 60 

—S. 60-Trial under — Procedure — Acquittal for 
persistent absence of investigation officers is im- 

M'.ir “ ; '*»“ * ■ 

B~es' 1952 U R P ift 8eSta .1 rant ( c »““mPtioo of Liquor) 

nriifl’ R> 10 Absence oi knowledge of pro. 
?«S° r °» r . eslauraot about liquor used to be sold in 
VST* I s . not complete defence under R. 10 - 

benefit ot dn»ht ^ R roprietors were entitled to 
Denedt of doubt and to be acquitted of charge under 

W B (HC)792. ' J0> 1965 A, ‘ CH R 532 * 19 65 All 

"«?."{« and void - S. 246, CriminalP. Cwas 

convict accused under S. 00 (a) 

R184 ‘ 1965 Ail vv ■ «Si 

obtaining Chemical Examiner’s report on article re 
DarTfn h? m accu ?. ed “ If Particular officer has taken 

a; - , b isrr«s:.ffi: s—y's 
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in his judicial capacity. See Criminal P C. (1898), 
S. 1. 1965 All W R (HC) 836. 

1 —5. 60—Scope—Where the conviction for posses¬ 
sion of liquor is based on the uncorroborated testi¬ 
mony of a chance witness and other unsatisfactory 
evidence, the conviction is not sustainable. 1965 Cri 
R 299: 1965 All W R (HC) 453. 

-S. 60 (a) and [()— 'Possession’—Meaning of—Con¬ 
notes conscious and voluntary act — Incriminating 
article recovered from Kotha of bouse — House in 
occupation of^ more than one member of family — 
Possession of iodividual member is question of fact 
and not of presumption — Burden of proof is on 
prosecution - Evidence Act (1872b Ss. 101 to 10 4, 
1L4-Words and Phrases-“Possession”. 

Hdd. on facts that the prosecution failed to esta- 
blisb that the materials recovered were in possession 

► u C °L tr0 j the accuse d. Their conviction could 
not be based on the mere presumption that they had 

knowledge of the existence of the material because 
they were members of a family and in joint occupa- 
tmn of the house 1964 All Cri R 223 : 1964 All L 1 
562 i 19o4 All W R (HC) 320. 1 1 L J 

—S. 60—Conviction for an offence under — If in- 
volves moral turpitude-No absoluie standard can be 
laid down for deciding the question-It will depend 
on circumstances in which offence was committed — 
Conviction held a technical one and could not ba 
considered to be in respect of an offence involving 
moral turpitude. See Panchayats — U, P. Panchavat 
?oL Ac * 1947 1 (as amended by U P Act l* of 

ill°527 5-A (b) ' 1963 (2) Cri L ) ■ A I fl 1983 

—S. 60 (a) — Illicit liquor - Evidence of Excise 
^L pe ^ tor Value of — He is an expert on que>tiou 
whether certain liquid is illicit liquour or not — But 
before giving opinion he has to examine it and has 

Hi? h»ld%°i Sh , i Q which his °P iQion based - 
His bald statement that contents of bottles was illicit 

liquor is not sufficient to prove that fact See Fv 
d=oc, Ac, (1872), S 51. 19 5 P 9 C,i L J*13° A IR 1959 

p 77„ S * 60 ^-Recovery of cherua, tasla and handi- 
Recovery by itself without any satisfactory evidence 

K 1 •“ ■ “»'"S 

6 °n l ff ~ Secti0 “ 70 i. n respect of offence under 

Police ltS om^ er m 60 (b) Rep0rt mad « by 
f a °“ ce , M3 j lon Officer— Magistrate can take cogni 

See U° f P ff 'I?® 8 * ~ ( a P °, Hc a A( ? < 1801 )- Ss. 20, 23 24)‘ 

14 “ s - 'SB 

» l 'JSSS 

—S. 60 (a)-Possession of illicit liquor-Proof 

mmm 

heid was not All W R^Hcflaf’i^ 
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U. P. EXCISE ACT (1910), S. 60 


AH L J 686 : 1954 Cr L J 455 : AIR 1954 All 214 
(215) (Pt A) (Pr 3). 

-S. 60—Prosecution by police officer cannot ba 

objected. See U. P. Excise Act (1910), S. 50. 1952 
CriLJ 1181 : AIR 1952 All 533. 

-S. 60—Punishment — Sufficiency. 

A sentence of six months’ imprisonment cannot be 
said to be too severe for the offence of illicit distilla¬ 
tion of liquor. 1950 All L J 444 i 1950 All VV R 466: 
1950 All Cri Cas 148 i AIR 1950,A11 610 (611) (Pt C) 
(Pr 5). 

—A's. 60 (a) and 70 — Case reported by Station 
Officer— Cmvictiou under S. 60 (a)—Legality. 

Where a case is reported by the Station Officer and 
not by the Excise Officer, a Magistrate cannot legally 
take cognizance of the offence under S. 60 (a) and, 
consequently, conviction of the accused under S 60 
(a) is had 1950 All L J 26.3 i 51 Cri L J 1152: 1950 
All W R 345 : 1950 All Cri Cas 106 : AIR 1950 All 
436 (437) (Pt A) (Pr3). 

SECTION 64 

-S. 64—Continuing offence—Offence of default in 

payment of instalment in subsequent months towards 
licence fee. See Criminal P. C. (1898), S. 403 1956 
Cri L J 189 : AIR 1956 All 141. 

SECTION 70 

-S. 70(1) (a) —Police officer when competent to 

file complaint as Excise Officer — S. 3 (2). 

Even though one may be a police officer by appoint¬ 
ment, one may, for certain purposes, be clothed with the 
office of an excise officer provided that one is invested 
by the Local Government or the State Government, 
by notification with one more of the powers under 
S. 10 of the Act. And if a police officer is so invested 
with powers, irrespective of the purpose for which 
the powers may have-been conferred upon him, he 
comes under the definition of an Excise Officer and 
therefore becomes entitled to make a complaint or 
report on which a Migistrate can take cognizance of 
the offences mentioned in S. 70 (1) (a) of the Act. 
Rule 48 of Pait II of Vol. I of the U. P. Excise Manual 
shows that all police officers, from chaukidar up. 
wards, are competent as excise officers to make a 
complaint or report in respect of offences mentioned 
in S. 70 (1) (a) of the Act and the proper Magistrate 
will have jurisdiction to take cougnizance of thoje 
offences on such a report. Notification No. 576 of 
13-7-1910, by the State Government, invests all police 
officers in charge of stations, among other persons, 
with the powers specified in S. 50 of the Act in 
respect of offences punishable under S. 60, Cls. (b), 
(c), (d), (f) and (i). AIR 1924 All 267; Govt. Appeal 
No. 31 of 1952 (All), Foil.; AIR 1953 All 436 and 
AIR 1958 All 234, held not good law. 1957 Cri L J 
1048 : AIR 1957 All 654 (655) (Pt A) (Prs 4, 6) (DB). 

- S. 70 (1) (a)— Special authority to make com¬ 
plaint is not necessary. 1957 Cri L J 1048 s AIR 1957 
All 654 (655) (Pt B) (Pr 5) (DB). 

-Ss. 70, 10, 60 (b), 3 (2) —Offence under S. 60 (b)- 

Report made by Police Station Officer — On whom 
limited power under S. 10 is conferred -He is not 
competent to file complaint in respect of S. 60 unless 
power is expressly conferred — He cannot be consi¬ 
dered excise officer — But he was competent to lay 
complaint under powers under S. 20 Police Act- 
Magistrate can therefore take cognizance of offence — 
(Police Act (1861), Ss. 20, 23, 24). AIR 1955 NUC 
(All) 31UU (DB). 

-S 70 —Offence under S. 60 —Report by police 

Officer—Magistiate can take cognizance—All officers 


are excise officers. See U. P. Excise Act (4 of 1910) 
S. 3. AIR 1955 NUC (All) 902. '* 
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-oiauon omcer making report under S. 70- 
His making report can be treated as exercising his 
powers under the Police Act. See Police Act (1861) 
S. 20. 1954 Cri L J 744 : AIR 1954 All 342. * 


-S. 70-‘Excise Officer’—Meaning of. 

A station officer in charge of a police station is an 
'excise officer’ within the meaning of S. 70. 1950 All 
L I 444 . 1950 All W R 466 : 1950 All Cri Cas 149 : 
AIR 1950 All 610 (610, 611) (Pt A) (Prs 2, 3). 

-Ss. 70 and 60 (a) — Case reported by Station 

Officer and not by Excise Officer—Conviction under 
S. 60 (a) is bad. See U. P. Excise Act 4 of 1910), 
S. 80. 51 Cri L J 1152 : AIR 1950 All 439. 


UTTAR PRADESH EXCISE MANUAL 
PARAGRAPH 394 

—Paras. 384 and 385 — Powers of District Magis¬ 
trate-Grant of licences. 

The grant of 9 licence within the municipal limits 
can only be done by the advice of the Municipal 
Excise Advisory Committee and the Collector is not 
right in acting upon the recommendation made by 
the District Advisory Committee. Paragraph 384 (1) 
of the Excise Manual authorises the Excise Advisory 
Committee to hold its meeting by the 31st October. 
In case the Advisory Committeee fails to convene the 
meeting within that time, it may be said that two 
options are open to the District Magistrate. He may 
either convene a meeting of the Excise Advisory 
Committee under cl. (3) oi para. 384 of the Excise 
Manual and then act on its recommendation under 
para. 385 or to exercise his own rowers and grant a 
licence. The District Magistrate having exercised his 
option to convene a meeting of the Advisory Com¬ 
mittee, cannot subsequently say that the proceedings 
of the District Advisory Committee should be treated 
as a .nullity and the order granting the licence should 
be considered not one under para. 385, but one in the 
exercise of his independent right. 1958 All W R 
(H C) 110 r 1958 All*Cri R 9 : 1957 All L J 9l9. 

RULE 120-J 

-Vol. Ill, Pt.II, R. 120-J-Search by second officer 

of Police Station is valid. See U. P. Opium Smoking 
Act (3 of 1934), S. 19-A. 1956 Cri L J 449 : AIR 1956 
All 234. 

-Vol. Ill, Pt. U, R. 120-J - Search by second 

officer of Police Statioo — Grounds not recorded 
But irregularity being procedural will not vitiate 
search. See U. P. Opium Smoking Act (3 of 1934), 
S. 19. A. 1956 Cri L J 449 i AIR 1950 All 234 (b). 


RULE 357 

-R. 357 (4* A) - Solvency certificate by outside 
Iders - Absence of - Officer conducting the sale 
:ording special reasons for dispensing ^Rh certib- 
e—Sale does not contravene the rule. ILR (19 *) 
111 409. 

-Rr. 357 (5), 358 (8)—Failure of auction Purchaser 
make an advance deposit entitles officers to 
e, hold re-sale and recover deficient amount- 
ird party cannot challenge validity of saleon 
mnd of failure to make advance deposit. 

)62) 2 All 409. 

—R. 357 (5)—Auction purchasers convicted under 
60 and 02, Excise Act by trial Court - Appejl 
□ding in High Court - Belore final deemon in the 
peal they cannot be said to be unfit for grant or 
ence. ILR (1962) 2 All 409. 
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RULE 358 

-R. 358 (9)— Auction sale of toddy shops—As rule 

contains specific provisions for the manner of con¬ 
ducting such sales it must govern all sales — Words 
"ordinarily'' in the rule indicate that the direction for 
individual sale of each toddy shop is not an invariable 
rule—Nothing in the Manual prohibits the adopting 
of the group system by lumping together several 
shops and auctioning them in one lot — Such a lump 
sale is not beyond jurisdiction and void. ILR (1962) 
2 All 409. ' 

-—9. 358 (9)—Overt or covert monopoly — Prohibi¬ 
tion against creation of — Number of shops grouped 
into one lump and sold — Similar lump sales held in 
respect of other shops as well — No monoploy can be 
said to have been created by such sales — Further as' 
there was a public auction in which any member of 
the public was entitled to bid Arts. 14 and 19 of the 
Constitution cannot also apply — Constitution of 
India, Arts. 14 and 19. ILR (1962) 2 All 409. 

Rr. 359 (8), 357 (5)—Failure of auction purchaser 
to make an advance deposit entitles officer to cancel 
sale, nold resale and recover deficient amount—Third 
party cannot challenge validity of sale on ground of 
failure to make advance deposit. ILR (1962) 2 All 

4 vl/| 

UTTAR PRADESH EXCISE RULES 
See U. P. Excise Act (4 of 1940), S. 40. 

UTTAR PRADESH FACTORIES WELFARE 
OFFICERS RULES (1949) 

RULE 5 

I7TnQd«7p Rul «| S ^ ade J n oder . S ‘ 49 W of Factories 
Unto ’ e r *m lx 3 and ® are * uv alid. See Factories 
Act (1948), S. 49 (2). AIR 1952 All 109 (DB). 

RULE 6 

musi' n - n Rulos ™, ad0 , u “ d « S. 49(2), Factories Act 

SfcW aIB a i9 V 5 a 2 ld All U lo9 ( DBK a ° t0rieS A °' (1948 >' 

RULE 7 

ilolm ^- R _ ul _ es 0 mad f under S. 49 (8) of Factories Act 

noas ’ ?, Dd 9 ft are lnvali d. See Factories Act 

(1948), S. 49 (2). AIR'1952 All 109 (DB). 

RULE 8 

A^a9487Rr Ul ?%% ad % U o Dd0r - S ‘ 4 ?i 2} of Tories 
a! )\nio ' ? r \5’ 7 * 8an( * 9 are invalid. See Factories 
Act (1948), S. 49 (2). AIR 1952 All 109 (DB). 

RULE 9 

MQjfit' 9 n~ 5 E ? le o under s -. 49 Factories Act 
(lv4o)i Rc. 5f 8 and 9 aro invalid Spp 

Act (1948), S. 49 (2). AIR 1932 All 109 (DR) 6 

UTTAR PRADESH FACTORIES WELFARE 

OFFICERS RULES (1955) C ' ljrAt ' C ' 
RULE 3 

■—R. 3—Welfare Officer—Revision of grade—luris 
diction of State Government-Nature of — Natural 

Sdr 0 7° PPOrlUn ty n f being heard before passing of 
f 7*k “flf^sary-Party not availing of opportunitv 
offered by the Inspector of Factories-Effect-State 
Caveroment not bound to extend further opportuniW 
before ordering revision of grade See U, P. Factories 

WaMSMUim <1955) ' R - fl ' (1965) 8 Fac L R 

RULE 6 

7r7?i^ } 6 S Qd ^Welfare Officer—Revision of grade 

Natural justice — Opportunity of being heard before 
passing of order—Is necessary- Party not availing of 


opportunity offered by the Inspector of Factories— 
Effect — State Government not bound to extend 
further opportunity before ordering revision of grade. 
— Natural justice. (1965) 11 Fac L R 97 j 1965 
All L J 836. 

RULE 21 

—-R. 21— Supersession of Rules of 1949 by Rules of 
1955—Rules of 1955 govern service condition of Wel¬ 
fare Officer in service though appointed earlier See 
Constitution of India, Art. 311. AIR 1964 All 411. 

UTTAR PRADESH FACTORIES 
RULES (1935) 

RULE 97 

is Q °t repugnant to S. 7, Factories 
Act (1948). See Factories Act (1948), S. 7. AIR 195 1 ? 
NUC (All) 2730 (DB). Ay ° 5 

—R. 97-Absence of Manager at time oF inspection 
-Failure to produce register by Assistant Manager on 
demand— Manager commits breach of S. 6*’ and k 

g rll ty rx Under 92. See Factories Act (1948*) S fl? 
AIR 1955 NUC (All) 2730 (DB). ' 02, 

UTTAR PRADESH FACTORIES RULES 

(1950) 

RULE 3 

—R. 3 (3)-Fail ur e to obtain certificate of stabilifv 

AIR195*5 N rO U Ce c S (All)27i a 0.'° rieS A °' U9J8 '' S ' 2 W 

RULE 6 

notice" under"chap'lo of’ ° f 

kctory^au'partnera would'be^odTvUuallyTiX^f'^ 

A»ffSc , (AU)"a7i“‘ 0ti “ Act < 19 $- 

RULE 13 

Rr. 13, 6—Breach of, by a firm — rr, 

notice under Chapter X o^ Factories* 

Firm has nominated one of its member-; inif» hat t J be 

of factory, all partners would be individuaMv^ P M f 
for prosecution under S 92 Sen - » a y 

S. 2(n). 1956 Cri L J2i AIB W56“ll 4 “ A ° l (19 < 8) ' 

RULE 125 

“TT?* 125— Non-compliance with R T 0 =; , 

I955NUccaSoSSSSl A ct 113of 194 ° 8 " Ps - “ 07 ?Tib 


RULE 130 

^fhs 1 -^v~c B Hr n C \e°ld~h^ 8D,> r ce 

Mm ^ 2 r 9 ’ : *• 10fl - lS » «??! 

SECTION 3 

main(afn7n Re cMvlclto^ 0 but , ~r R |easi'Dg 'acouse 
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U. P. FIRST OFFENDERS PROB\TION ACT (I93S). S. 3 


probation — No Court-fees is payable. See Court Fees 
Act (1670), S. 19 (xvii). 1964 All L J 665 : A I H 1967 
All 81. 


-S. 3—Penal Code (1860), S. 457—Offence under 

—S 3 does not apply. 

Where one of the several persons is apprehended in 
the act ot committing lurking house trespass or house 
breaking by night, with certain property belonging 
to the person whose house is broken open or tres¬ 
passed upon the offence is of a serious character and 
not of a trivial nature within S. 3. 

Section 3 makes an exception in the case of an 
offence of the*t simpliciter and not in the case of an 
offence under S. 457, I. P. C. I960 All W R (HC) 
135 . I960 All Cri R 110 : 1960 All L J 209. 

-S. 3 — Provisions of section not to be lightly 

applied — Discretion must be exercised judicially. 
1960 All W R (HC) 135 j 1960 All Cri R 116 i 1960 
All L J 2(9. 

-S. 3 — Conviction and release on probation — 

Apoeal lies under S. 408, Criminal P. C. (1898). Sea 
Criminal P. C. (1898), S. 408. 1959 Cri LJ 677 i AIR 
1959 All 351. 


-S. 3 -‘Convicted’—Meaning of—If same as found 

gulity—Person released after due admonition — If 
' convicted” of an offence involving moral turpitude 
under S. 5 A (h), U. P. Panchayat Raj Act — Pan* 
chayats — U. P. Panchayat Raj Act (26 of 1947), 
S. 5-A). 

Before an offender can be released after due ad¬ 
monition under S. 3, U. P. First Offender’s Probation 
Act, the Court has to find him guilty of the offence 
with which he is charged, and it is immaterial whe- 
ther the section states that the offender is ‘convicted’ 
of the offence or that he is ‘found guilty’ of the 
offence. The two expressions have the same meaning. 
Hence, a person who is released after admonition 
under S. 3 in respect of an offence of theltmust.be 
held to have been convicted of an offence involving 
moral turpitude within tbe meaning of Cl. (h) of 
S. 5-A, U. P. Panchayat Raj Act and is disqualified 
from being chosen as a sarpanch. 1959 All L J 678. 

-Ss. 3, 4—Applicability — Applies only to offences 

punishable upto two years’ imprisonment -Conviction 
under S. 411, Penal Code — S. 3 will not apply— 
(Penal Code (I860), S. 411. A I R 1955 N U C (All) 
3547 (DB). 


•S. 3—Order under —Appeal—If lies. 

The U. P. First Offenders Probation Act does not 
confer-any right of appeal against an order made 
under S. 3 of the Act. 1950 A VV R 678 : A I R 1951 
All 442 (442) (Pr 4). 


SECTION 4 

_S. 4 —Applicability-Tests of —Accused 13 years 

of age committing offence under S. 376,1. P. C. 
Order giving benefit of S. 4 held proper. 

The test for excluding the application of S 4 of the 
Act is that the offence complained of should be 
punishable with death or imprisonment for life and 
nothing less than it, even, in the alternative .Thus 
the criterion to determine the applicability ot S 4 ot 
the U P First Offenders Probation Act is the minimum 
mnaltv orescribtd under a particular section and not 
the maximum penalty. AIR 1954 All 580 Dist. 

In a sessions trial under S. 370, Penal Code the 
offence was brought home to an accused. A, of 13 
years of age for committing rape on minor girl ot 
about 0 yeirs. The Sessions Judge gave him benefit 
of S. 4 ot U. P. First Offenders Probation Act. A was 
orcered to execute personal bond for Rs. o00/- with 
two sureties in like amount and be ot good behavour 
for 9 year'. In case cf breach A was to undergo 


S^a/e f ° r 2 yearS UDder S ‘ 376, 1 P ’ C ‘ lD r0vision b y 

Held, that keeping in view the young age of A it 
was not in the interest of Justice or the larger interest 
of the society that he should have been seDt to jail 
and be thus allowed to come in contact with harden¬ 
ed criminals. The sentence was not enhanced. The 
order of Sessions Judge was an appropriate and proper 
order, because under S. 370, I. P. C. A could also 
have been convicted to imprisonment of 10 years and 
of fine. 1962 All Cri R 316 : 1962 All W R (HC) 561 1 
1962 All L J 720. 

-S. 4—The words "Punishable with death or 

transportation for life” — Cannot mean 'punishable 
with death or in the alternative with transportation 
for life” — The plain meaning is ‘‘an offence not 
punishable with death or an offence not punishable 
with transportation for life.” 1956 Cri L J 659 : 1955 
All L ) 757 • 1955 All W R (HC) 007 : A I R 1956 
All 320 (327, 328) (Pt A) (Prs 3, 8) (DB). 

—S. 4 (1)—Order to be passed under. 

The Magistrate ought to have ordered the opposile 
party to be of good behaviour and to keep the peace 
duriog the period of probation—Further he ought not 
to have laid down that he would be called upon to 
receive severe punishment if he repeated the offence; 
he had no jurisdiction to pass such an order. He 
should have confined himself to the order that he was 
required to pass under S. 4 and ought not to have 
gone out of his way to pass an arbitrary order. 1950 
Cri L J 059 « 1955 All L J 757 : 1955 All VV R (HC) 
607 i AIR 1956 All 326 (328) (Pt B) (Pr 9) (DB). 

-Ss. 4, 3—Applicability — Applies only to offences 

punishable upto two years—Conviction under S. 411, 
Penal Code, S. 3 will not apply. See U. P. First 
Offenders Probation Act (0 ot 1938), S. 3. AIR 1955 
N U C (All) 3547 (DB). 

—S. 4—Offence under S. 376, Penal Cede. 

Section 4 does not apply to a person who is con- 
victed of an offence punishable with death or trans¬ 
portation for life. An offence under S. 370, Penal 
Code, is punishable with transportation for life. 1954 
All L J 256 : ! 954 Cri L J 1288 : 1954 All VV R (HC) 
191 : AIR 1954 All 580 (581, 582) (Pt A) (Pr 9). 

-S. 4 (1)— Offender convicted of offence punish¬ 
able with fine only—Applicability of Act. 

The U, P. First Offenders Probation Act does not 
apply to those cases where the offence with which 
the offender is charged and punished is punishable 
with fine alone. Further, a convicted person cannot 
get relief in respect of a sentence of fine also even 
though he-may have been sentenced to atermot 
imprisonment as well. 1953 All L J 466 i 1953 Cri 
L J 1848 : AIR 1954 All 9 (9) (Prs 2, 3). 


UTTAR PRADESH FLOUR, PICE AND DAL 
MILLS CONTROL ORDER (1948) 

CLAUSE 3 

—Cl. 3 - Contravention of - No person can be 

Dished. See Essential Supplies (Temporary Powers 

:t (1940), S. 7. 1954 Cri LJ 388 i AIR 1954 All 


-Cl. 3 - Interpretation of. 
itutes — Penal Clause. 19o4 Cri L J 388 i A IB 

54 All 183. 

_C1. 3—'Flour mill’ does not mean its owner. 
There is no reason for holdiog that the words ‘Flour 
ill’ in Cl. 3 should mean the owners of a Hour mill 
en if they are not present in it, and not some° the 
r«on connected with it, such as a managerora 
;S ee or a servant or the owner’s son or brother 
i53 All VV R (HC) 001 i 1953 All L I 661 i l? 54 
• L J 388 i AIR 1954 Ml 183 (184) (Pt B) (Pr 3 )* 


U. P. FLOUR, RICE AND DAL MILLS CONTROL ORDER (1948), Cl. 8 983 


CLAUSE 8 

-Cl. 8—Contravention of Cl. 3 — No person can 

be punished. See Essential Supplies (Temporary 
Powers) Act (1940), S. 7. 1954 Cri L J 388 i A I R 
1954 All 183. 

UTTAR PRADESH FLOUR, RICE AND DAL 
MILLS CONTROL ORDER (1951) 

CLAUSE 6 

—Cl. 6-Scope of — Refusal to renew licence must 
also be for reasons connected with object with which 
Control Order was issued-Control Order or Essential 
Supplies Act is not concerned with questions of 
nuisance or inconvenience caused to persons who 
may be residing in vicinity of Mills — ‘May’ in Cl. 0 
means ‘shall’ — Licence cannot be refused to be 
renewed excepting on grounds mentioned in Cl. 0— 
Essential Supplies (Temporary Powers) Act (1940), 
Preamble and S. 3 (2). A I R 1955 NUC (All) 3300 
(DB). 

UTT PRADESH FOODGRAINS 
CONTROL ORDER (1943) 

CLAUSE 4 

-Cl. 4, Proviso (as amended on 5th May, 1943)— 

Interpretation of Market rate prevailing on 28th 
April 1943 is market rate of ready goods and not 
future goods. A I R 1955 NUC (All) 3566 (DB). 


The words ‘store for sale' in Cl. 3(1) imply that 
the person contravening the provision shall have the 
power to sell the stored commodity. But where the 
position of the godown keeper was merely that cf a 
bailee, the goods having been left at his godown rot 
'for sale’ but for safe custody, on payment of hire 
money for the use of space, he could not be convicted 
for stocking the articles in his godown than the 
owner of the land in the openbazir can be con¬ 
victed for allowing the prohibited goods to bi kept 
on his land for the purpose of sale by their owners. 

Further, mens rea is ordinarily the basis of all 
criminal offences unless its applicetion is specifically 
excluded by the words of the statute. In the case of 
a godown keeper mens rea is lacking. 1952 All L 1 

5IJ :1953 CriL J 336: AIR 1953 All 101 (102, 
103) (Pt A) (Prs 5, 0). 


CLAUSE 8 

—Cl. 8— Officers breaking opeD shop for inspection 
without authority — Prosecution cannot be started as 
result of illegal search. AI R 1955 NUC (All) 3521. 


CLAUSE 9 


Z ?7 Rep 9 rt * 8C * S CODS fituting offence. See 
Essential Supplies (Temporary Powers) Act (1946), 
S. 11. AIR 1955 NUC (All) 3521. 1 


UTTAR PRADESH FOODGRAINS 
CONTROL ORDER (1948) 


PREAMBLE 

“—Preamble — Offences under if covered by S. 40, 
Penal Code — In view of S. 40, Penal Code, excep- 
tions enumerated in Chap. 4 apply to those offences. 

?*m P o e c D n al Code (1860 >' S - 40 - A 1 R 1955 NUC 
(All) 8S0. 


—Cl. 9—Licence in form B under U. P Foodgraios 
Order issued to firm — Non-compliance with condi- 
tions of licence-Liability of servants. See Essential 

19S5 N U cTA P n r ) ar 352I°. Wer5) A °‘ ,194e) ’ S ’ 7 ‘ A 1 8 


u rT nFn,?T A c?J ] ryi, F00DGRAlllNS (CONTROL, 
REQUISITION AND DISTRIBUTION) 

ORDER (1963) 


UTTAR PRADESH FOODGRAINS 
CONTROL ORDER (1949) 

CLAUSE 3 

—Cl. 3 (2)—Scope—Expression ‘for sale’—Meaning 
of—(Words and Phrases—For sale). 

Where in a trial for purchase of controlled food- 

?u a i n fu W1 V ceoca the accused persons conceded 
that they did buy foodgraios, but urged that, in 
absence of the proof that the purchase was for the 

purpose of sale it did not amount to offence under 
Clause 3 (2). 

“. {orsale " was confined 
to the verb store immediately preceding the expres- 
sion “for sale’. So the buying under sub.cl. (2) of 
^ 1 . o need not be for sale. ' 

Held further that in view of Proviso 6 to Cl 3 
such an interpretation would not hit the ordinary 
consumer, who buys grain lor his personal use In 

P?nvi^fl C h USed ?T 0R wan , ts *° take the benefit of 
Provrso 0, he must however plead and biing his case 

under that proviso. Where the accused persons made 

no such attempt the Court may take it that, their 

(Prs 5,°ef 7>°(ifl 1 ) UDder Pr ° ViS ° 6 * 1958 C " L 1 * 14 

—Ci. 3 (2)^ Storing for sale - Interpretation of- 

k no P °ff eSSl °°c * ar l ,cles or carrying them for sale 
is no offence. See Essential Supplies (Temnorarv 
Powers) Act (1940), S. 7. A I R 1955 N uSP® 

~ Provisiot > .mbiguous 

Benefit should be given to accused—Mem rea. 

The provisions of law as stated in Cl. 3 are ambigu. 

s °h“te rd ? d and .! n inter P re tiog the same benefit 
should be given to the accused. 


CLAUSE 3-B 

3 ‘?' 18 » ^“Defence of India Rules (1902) 
«. 5 Possession of foodgraios in excess of prescribed 
quantity—Seizure of grains-Legality - Such posses- 
sion constitutes contravention of order under R 5— 
Lawful excuse - What is - Absence of alternative 

provision in the order — Not lawful exeme_ \ r R 

1949 All 473 (FB), Overruled ; A I R 1948 All 38 (FB), 
Approved State of U. P. v. Firm Deo Dutt Lakhan 
1 (1965) 2 All 917 :1965 All W R (H C) 

f46 : 1965 All L J 862 t 1965 All Cri R 348 «A I R 
1965 All 73 (80 to 82) (Pt D) (Prs 23, 2G to 29) (FB). 

CLAUSE 18 

a902T ( R 1 N 18, P 9 and - 3 ‘ B 7 P 6 ^ 006 of lQ dia Rules 

nropf iu 'j ” Po ? sessi pa of foodgraios in excess of 
prescribed quantity-Seizure of grains — Legality— 

nndflr P R S ? SS l° n f 0 , nstitutes contravention of order 
under R. 5-Law ul excuse - What is - Absence of 

iu p'ffl -" ini theorder-Not lawful excuse, 
t Jik. \ D*odgrains (Coq trol Requisition and Dis- 
L r j~ u *“jg)_° r A r (i 9 63), Cl. 3-B. 1965 All W R (H C) 

1968 A1173?FB). ' 1965 A " C " R 348 ' * 1 * 

«■ d 5 - 

jiSW '&2S2S 

undisposedT alt”? prMMibJd°d«e‘- Autho“r 8 
of authority U. o 01 8 ?? U F* to excess 
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UTTAR PRADESH FOODGRAINS 
DEALERS LICENSING ORDER (1963) 

CLAUSE 4 

-CIs. 4 (2) end 5, Proviso—Provision in Cl. 4 (2) is 

mandatory—Piovision not complied with—Benefit of 
proviso to Cl. 5 not available to the licensee. 1965 
All W R (H C) 136 « 1965 All L J 672. 

UTT4R PRADESH FOODGRAINS (FUTURES 

AND OPTIONS PROHIBITION) ORDER (1945) 

PREAMBLE 

©-Preamble—U. P. Foodgrains (Futures and Op¬ 

tions Prohibition) Order (1951), Cl. 9—Section is not 
invalid — Supreme Court judgment dated 15-5-1952 
does not declare -Cl. 9 invalid — Interpretation and 
effect of the judgment stated — U. P. Fo.dgrtins 
(Futures and Options Prohibition) Order, 1945, is 
not revived. See U. P. Foodgrains (Futures and Op¬ 
tions Prohibition) Order (1951), S. 9. AIR 1955 
S C S. 

-Preamble—Essential Supplies Temporary Powers 

Act (1946), Ss. 3, 4 - Notification No. PY. 603 (2) I. 
dated 21-10-1946 as amended by Notification 
No. C. G. 603 (2)-111 (1), dated 5-3-1947 aid Noti¬ 
fication No. PY 603 (2)-VI (1). dated 15-11-1947 — 
Notification No. C. G. 603 (2)-III (2), dated 5-3- 
1947 and Notification No. PY. 603 (2)-VI (2), dated 
15 11-1947—Effect of. 

The U. P. Foodgrains (Future and Options Pro¬ 
hibition) Order, 1945, was continued in force first by 
S. 5, Essential ^Supplies (Temporary Powers) Ordi¬ 
nance, 1946 and then by S. 17, Essential Supplies 
(Temporary Powers) Act, 1946 but was withdrawn 
by S. 9, U. P. Foodgrains (Futures and Options Prohi¬ 
bition) Order, 1951. By Notification No. PY. 603 
(2)-I, dated 21-10 1946, the Central Gov.rament 
directed that the powers conferred on it by S. 3 (1) 
of the 1940 Ordinance should, in relation to food¬ 
stuffs, be exercisable by the Provincial Government. 
By Notification No. C. G. 603 (2)-III (1), dated 5-3- 
1947 and Notification No. PY 003 (2), VI (l) dated 
15-11-1947, the earlier Notification No 603 (2)-I,dated 
21-10-1945. was amended by inserting therein the 
words ‘edible oils and oilsaeds’ and 'pulsas other 
than gram’ and thereby excluding those commodities 
from the scope of the legislation. As a result of thise 
amendments the Provincial Governments could not, 
from and after the respective dates of those amending 
Notifications, make any ord.r controlling production 
supply, distribution of or trade and comm.rce in 
those commodities. These Notifications did not 
purport to affect Notifications that had been pre¬ 
viously made. But simultaneously with these amend¬ 
ing Notifications two or more Notifications were 
issued, namely, Notification No. C. G. 603 (2). Ill (2), 
dated 5th March, 1947, and Notification No. PY. 
603 (2 -VI (2); dated the 15th November, 1947. By 
these Notifications the Central Government direcled 
that no order made or deemed to be made undar the 
Act by a Provincial Government should have effect so 
as to prohibit or restrict the movement of edible oils 
and oilseeds and pulses other than gram or to regu¬ 
late or control the price, production or distribution of 
those commodities in any way. As a result of the 
joint operation of these Notifications the 1945 Order 
ceased to have effect so as to prohibit or restrict the 
movement of edible oils and oilseeds and palses other 
than gram or to regulate or control the price, produc¬ 
tion or distribution of those commodities. Trade or 
commerce in any commoditv cannot be controlled un¬ 
less the price, production, distribution and movement 
of that commodity can also be controlled. It follows, 
therefore, that these two Notifications of 1947 quite 
effectively superseded the 1945 Order so far as it pur¬ 
ported to regulate or control the price, production, 


distribution and movement of or trade and commerce 
in edible oils and oil.seeds and pulses other than 
gram. Chamber of Commerce v. State of U. P. 1955 
All W R 61 : 1955 All L J 82 « (1955) 1 S C R 833; 
1955 S C J 16 , AIR 1955 S C 8 (12) (Pt A) (Pr 13). 


UTTAR PRADESH FOODGRAINS (FUTURES 

AND OPTIONS PROHIBITION) ORDER (1951) 

CLAUSE 9 

# —Cl. 9 — Validity — Supreme Court Judgment, 
dated 15-5-1952—Interpretation and effect of-U. P, 
Foodgrains (Futures and Options Prohibition) Order, 
1945, is not revived. 

It is wholly incorrect to say that the judgment pro- 
nouoced by the Supreme Court on 15-5-1952 declar¬ 
ed the U, P. Foodgrains (Futures and Options Pro¬ 
hibition) Order, 1951, ultra vires and invalid in its 
entirety. That judgment only declared it invalid to the 
extent of the restrictions complained of by the then 
petitioners, namely, in so far as it purported to res¬ 
trict dealings in edible oils and; oilseeds and pulses 
other than gram. The rest of that Order of 1951 and 
n particular Cl. 9 by which the 1945 Order had been 
withdrawn remained unaffected by that judgment. In 
the circumstances, the Order of 1945 cannot be re¬ 
garded as having been revived by the judgment in 
respect of edible oils and oilseeds and pulses other 
than gram in spite of the express withdrawal of that 
order by Cl. 9 of the Order of 1951 which otherwise 
remains operative. Chamber of Commerce v. State 
of U. P. 1955 All W R 01.1955 All L J 82 : (1955) 
1 S C R 838 : 1955 S C J 16 i A I R 1955 S C 8 (13) 
(Ft B) (Pr 14). 


UTTAR PRADESH FOODGRAINS MOVEMENT 
CONTROL ORDER (1947) 

CLAUSE 3 

-Cl. 3 — Attempt to contravene — Trial for— 

Validity. 

It was not necessary for the Provincial Govern¬ 
ment to have reproduced the provision making an 
attempt to contravene the order punishable in the 
Foodgrains (Movement) Control Order, 1947, as the 
Order was passed in accordance with the powers 
given under S. 3 of Essential Supplies (Temporary 
Powers) Act, and under S. 8 of the Act an attempt 
to contravene the order is deemed to amount to a 
contravention of that order and is punishable as 
such. ILR (1950) All 809. 

-Cl. 3 (I) (b) — Conviction under — Repeal of 

Order—Effect on penalty imposed. 

The criminality of an offence is to be judged with 
reference to the laws existing at the time at which 
it was committed and the mere revocation of the 
Order of 1947 will not exonerate the applicant con¬ 
victed under it from the penalty which that order 
imposed. 1950 All L J 693. 


CLAUSE 4 

-Cl. 4-Confiscation under-Question of confisca¬ 
tion of the controlled foodgrain under Cl. 4 is at tne 

discretion of the Magistrate. 1950 All L J oyJ. 


rTAR PRADESH FOODGRAINS (MONEMENT) 
CONTROL ORDER (1948) 

-Order is valid. A I R 1952 All 621 (023) (Pt E) 

9j * CLAUSE 3 

-Cl. 3 (ii)—Corridor—Creation of—Order of Dis- 
ct Magistrate, if necessary. 

tn order of the District Magistrate is not• necessary 
create corridor. If the District Magistrate has not 
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issued an order fixing a corridor of less width than 
that fired ia the control order, the corridor in his 
district will be taken to be of just ten miles width. 
AIR 1952 All 621 (622) (Pt A) (Pr 4). 

—Cl. 3 (ii)—Width of corridor — Burden of proof 
-Evidence Act (1872), S. 106. 

It is obligatory upon the prosecution to prove that 
the corridor in a district is of 10 miles width and it 
cannot prove this without proving that the District 
Magistrate has not reduced the width. Even if it is a 
negative fact it is a fact within the special knowledge 
of the prosecution. The prosecution must prove that 
the place to which the accused were carrying the 
foodgrain was really inside the corridor, as a matter 
of a fact, and cannot rely upon what the accused 
thought, AIR 1952 All 621 (822) {Pt B) (Pr 5). 

—Cl. 3 (ii) — "Or such lesser .... may prescribe” 
Words if inserted by way of exception — Burden of 
proof—Evidence Act (1872), S. 105 — Interpretation 
of Statutes—Exception. 

Where ao exception is contained in the definition 
itself, the prosecution must prove not only that the 
case is covered by the main or positive provision but 
also that it is not covered by the exception. The sub¬ 
sequent exemption is a matter of defence and it is for 
the accused to show that he is exempted from the 
penalty. 

The words "or such lesser distance as the District 
Magistrate having jurisdiction in the area may pres¬ 
cribe”, do not create an exception to the rule that the 
corridor would be of 10 miles width and hence it 
cannot be contended that if an accused wants to 
bring his case within an exception he must prove 
that it is covered by the exception. AIR 1952 All 
021 (623) (Pt C) (Pr 6 ). 


UTTAR PRADESH FOOD GRAINS 
MOVEMENT CONTROL ORDER (1949) 

CLAUSE 3 

—Cl. 3 (iv)-Trial for contravention of U. P. Food 
Crains (Movement) Control Order, 1949-Meus rea- 
rrooi or. Sq6 Essential Supplies (Temporary Powers) 
Act (1940). AIR 1955 NUC (All) 3562. ' 

’ Cl. 3 (ix) — Clause does not contain any manda- 

°546 , c ?a , ws« ( isr5gs'; 

1933 AI1 

—Cl. 3 (vii)—‘Carrying’. 

Taking back rice from mill amounts to‘carrying’. 
1 k n (1954) 1 All 546 i 1953 All VV R fHPi $>■« . 

(ML J 1269 ' AIR 1953 A11 

Sdf'Artf ufiuSf £S SS* - lc<,Ds,i,u,i “ ° f 

Arf V ?Q i^ 1 * 3 f (v , ii !. rest, . i0ts the guaranteed by 
Si-f h . e restriction , s reasonable and therefore 

AU5401 1953 All W R (HC) 225 i 1953 All L I 283 . 

(F,3MDbV 1289 ' A1R 1933 A " 543 <*«>(“> 

tT. C 1, A Consfitionality — (Constitution of 
lQQ!A f Art. 14), 

Clause 3 (vii) does not make an arbitrary and un¬ 
reasonable distinction between carriage by rail or 
■motor vehicle and carriage by other means. It is 
'therefore, not unconstitutional. ILR (1954) 1 All 

J?*y (HG) 225 5 1953 AH LJ 283 1 

{Vr7) (DB) 1 1269 1 AIR 1953 AU 545 <548} (Pt D > 


—Cls. (iv), (v), (vi)—Report under S. 11, Essential 
Supplies Act need not mention particular clause of 
Order which has been contravened—Mention of facts 
constituting offence is enough—Facts showing con¬ 
travention of Sub Cls. (iv), (v) and (ix) of Cl. (3) of 
Order, 1949 — Charge of Magistrate also correctly 
enumerating facts—Held there was no error. 1953 
All L J 181 :1953 All W R (HC) 335 : 1953 Cri L J 
999 i AIR 1953 All 443 (443) (Pt B) (Pr 3). 

SCHEDULE 6 

—Sch. 6 , Para, 2—Interpretation—Addition or sub¬ 
traction of words—Law should be interpreted as not 
to make any words redundant if it is possible to 
interpret it so as to utilize the meaning of all words 
used in the legislation. See Interpretation of Statutes. 
AIR 1953 All 774. 


UTTAR PRADESH FOODGRAINS 
PROCUREMENT ORDER (1949) 

CLAUSE 1 

--Cl. 1 — Validity of order — (Essential Supplies 

(Temporary Powers) Act (1946), S. 3 (2) (f)). 

The Order goes beyond the powers conferred by the 
Cental Government on the Provincial Government 
under S. 3 (2) (f) of the Essential Supplies (Tempo¬ 
rary Powers) Act and, as such, is ultra vires 1953 All 
L J 208 : 1953 Cri L 1 1075 i 1953 AU W R (HC) 
377 : AIR 1953 All 475 (476) (Pr 8 ) (DB). 

UTTAR PRADESH FOODGRAINS (RESTRIC¬ 
TIONS ON BORDER MOVEMENTS) 
ORDER (1959) 

CLAUSE 4 

—Cl. 4—Accused transporting rice without licence 
and thus contravening U. P. Food Crains (Restric¬ 
tions on Border (Movements) Order (1959), Cl. 3 — 
Constable seizing rice and apprehending accused not 
authorised to do so within meaning of Cl. 4 of Order 
— No conviction. See Essential Commodities Act 
(1955), S. 7 (a). 1905 All Cr R 17 i 1964 All W R 
(HC) 743. 


UTTAR PRADESH FOREST RULES 

RULE 0 

—R. 6 —Rule not framed within rule-making power 
^ontravention of rule does not make out offence 

3 „ 3 * See Forest Act (1927), S. 30. 1953 Cri 
L J 764 i AIR 1933 All 355 (DB). 

UTTAR PRADESH FOREST SERVICE RULES 

RULE 16 

®r^^;- l8 "“ S< : ope of 7 Probationer—Confirmation 

nf nr^Kl!^ DS ” Aut< ^ ni J ,li T confirmation after expiry 

e fected “~(Const.tuti„a „ f 

^S?»!T men ^ servant oa Probation is not to be 
deemed to be confirmed on the expiry of the period of 

° {i robaUon ’ n0 orders confirming him in his 
? ost ,° k r extending his period of pr >bation 

authoril y- AIR 1957 
AIR 1958 Mad 210, Rel on* AIR 195Q 
All 538 aod ILR (1959) 1 All 228, Overruled 

N J! iRi 5 a reasonable time the authority does not 
Sf nmW o er , con ®rmlng.him or extending his period 
?ea§ terminating his service it will still not 

lead to the assumption that he has been confirmed* 
hb remedy would simply be to apply for a maud a ” us 
5 g w E he authority to pass tan appropriate 

FSsd before U i eS ™ eq “ lted Certal <? conditions to be 

KS“ Itt ursh'safr&.Tgl 


£3G UTTAR PRADESH FUNDAMENTAL RULES 


Conservator of Forests, U P. Nainital v. D A. Lyall. 

1 LB (1961)1 A)! 128 « (1961)2 Lab L J 251 . 1961 
All L J 458 i AIR 1961 All 450 (454 to 456) (Prs 13 
to 15, 23) (FB). 

UTTAR PRADESH FUNDAMENTAL RULES 

-—Applicability—Rules apply to municipal servants 
since no rules under the U. P. Municipalities Act are 
framed. I L B (1961) 1 All 732 : 1961 All L J 350 : 

1961 All VV R (II C) 292: AIR 1961 All 580 (582) 
(Pt C) (Pr 5) (DB). 

RULE 24 

-R. 24 — Plaintiff serving in one Government 

department employed in another Government depart¬ 
ment upou dismissal from former Department—Dis¬ 
missal set aside — Suit lor arrears of pay from both 
departments — Maintainability — Plaintiff held not 
entitled to draw salary from the former Department 
but entitled to increments under U. P. Fundamental 
Rules— Suit in substance held one for damages. See 
Contract Act (1872). S. 73, Explanation. ILR ,(1965) 

2 All 144 : AIR 1966 All 129 (DB). 

RULE 53 

-—R. 53—Abatement of appeal in personal action — 
8 uit for declaration that plaintiff was wrongfully dis¬ 
missed from service and for arrears of pay—Dismissal 
— Death of plaintiff pending his appeal—Right of 
legal representatives to claim arrears. See Civil P. C. 
(1908), O. 22, R 11. AIR 1956 All 114 (DB). 

RULE 56 

©-R- 56—Powers of Governor—He can make rules 

with retrospective effect. Sea Constitution of India, 
Art. 309, Proviso. AIR 1962 All 328 (FB). 

• -—R. 56 — Scope — Government servant cannot 
claim extension of service upto 60 years as ol 
right. 

Latter part of R. 56 (a) enables the Government to 
retain a Government servant after the completion of 
55 years. The Government servant cannot claim 
extension of service as a matter of right. Retention 
in service beyond 55 years is in the discretion of 
Government. A Government servant cannot claim 
extension in Government service upto 60 years, 
simply because he got extension of service by a few 
months after completing 55 years under the proviso 
to R. 50 (a) of the Fundamental Rules and under the 
second notification dated 25-5-61. Ram Autar Pandey 
v State of Uttar Pradesh. ILR (1962) 1 All 793 : 

1962 All L J 31 . (1962) 1 Lab L J 148 i A I R 1902 
All 328 (334) (Pt D) (Pr 34) (FB). 

©-R. 56—Scope—Does not confer vested right on 

Government servant. 

What to say of a vested right, not even a right was 
intended to be conferred by R. 50. A Government 
scrvant could not, therefore say that because at one 
stage 58 was the age of superannuation according to 
the rule a right was conferred upon him under which 
he could iusist that be should be retained in service 
till that age and that the rule making authority had 
lost its right to charge the rule and to reduce the age 
of superannuation- to a lower figure. Ram Autar 
Pandey v. State of Uttar Pradesh. ILR (1962) 1 All 
793 •. 1962 All L J 31 « (1962) 1 Lab L J 148 i A I R 
1962 All 328 (337) (Pt F) (Prs 51) (FB). 

UTTAR PRADESH GAON SAMAJ MANUAL 

PARA. 63 

-Para 03, second proviso — The proviso would 

have application only if special instructions have been 
issued by the Collector or the State Govt, before 
holding of auction—Effect of non-compliance would 


be that the second proviso would have no application 
and Rules contained in Para. 03 would continua to 
apply. 1957 All W R (HC) 756«(1957) All L J 763 : 
AIR 1957 All 487 (489, 490, (Pt A) (Prs 6, 8). 


-Para. 63, Second Proviso — Inconsistent with 

Arts. 14 and 19 (1) (g) of Constitution as the direc. 
tions issued are arbitrary and cannot be said to be a 
reasonable restriction on the person’s right to carry 
on trade of fishery—(Constitution of India Arts. 14 
and 19(1) (g)). (1957) All L J 763 : 1957 All W R 
(H C) 756 : AIR 1957 All 487 (490) (Pt B) (Pr 9). 


PARA. 79 

-Para. 79 (7) — Tenancy laws — U. P. Ziraindari 

Abolition and Land Reforms Rules (Ly52), R. 177 — 
Rule is only directory — Lease in respect of land 
fetching rent of below Rs. It 0, registered-Absence 
of attestation by Revenue Officer — Dispute is not 
invalid. See Tenancy Laws —U. P. Zamindari Abo- 
lifion and Land Reforms Rules (1952), R. 177. 1964 
All L J 837. 

PARA. 131 

-Para. 131—Non-compliance with para not fatal 

to presentation of writ petition or appointment of 
counsel. See Constitution of India, Art. 220. 1965 
All W R (HC) 515 : 1905 All L J 858. 


UTTAR PRADESH GENERAL CLAUSES ACr 

(1 of 1904) 

SECTION 3 

O-S. 3 (29)—‘Indian Law’— Meaning of-Pointed 

out. See Bar Councils Act (1926), S. 1 (3). AIR 1955 
All 269 (FB). 

SECTION 4 

©-S. 4 (2)—‘Act done’—Meaning—Omission to do 

an act is not always included in ‘act done’. See U. P. 
District Boards Act (X of 1922), S. 192 (1). AIR 1965 
All 590 (FB). 

-S. 4 (2) — A Govt. Notification No. 4.464 (11/ 

XXXVI.B-257 (LL) 1954, dated 14-7-1954, CIs. 29 
and 33 —Dismissal of workman without permission of 
Regional Conciliation Officer pending dispute before 
Appellate Tribunal — Prosecution under S 14 read 
with Cl. 33 — Protection under S. 22. See U. P. 
Industrial Disputes Act (28 of 1947), S. 14. 1958 All 
LJ 17. 

-S. 4 (23)—'Immovable property’—Meaning and 

test of—Suit relating to—Limitation—Trees to be cut 
and removed are not immovable property -See U. P. 
District Boards Act (10 of 1922), S. 192 (1). AIR l9o8 
All 680 (DB). 

-S. 4 (9)—Additional Collector—His status as Col¬ 
lector. See U. P. Land Revenue Act (12 of 1901), 
S. 14.A (4). AIR 1955 N U C (All) 2724. 

-S. 4 (10) — “Commencement of Act’’ — Act 

extended to area—Words'commencement of Act must 

be interpreted to mean the date on which the act 
became applicable to that area. See Houses an 
Rents-U. P. (Temporary) ^trol of R^nt and Evic- 

tion Act (3 of 1947). S, 3. AIR 1953 All 

_Ss. 4(10), 5—U. P. (Temporary) Control of Rent 

and Eviction Act (3 of 1947), S. 14-Act coming into 
force on 1st March 1947 - Decree against tenant 
passed on 14th February 1947 -Effect—Tenant held 
entitled to benefit of S. 14. See Houses and Rents - 
U P (Temporarvl Control of Rent and Eviction Act 
(1947), S. 14. AIR 1950 All 666 . 

SECTION 5 

_S. 5 (2)-U. P. (Temporary) Control of Rent and 

Eviction Act (3 of 1947), S. 4 (4) - Act amended by 
U. P. Act 24 of 1952 - Act whether was extinct 
before Amending Act came into lorce — Held, uiu 
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Act was revived while it was ia process of becom¬ 
ing extinct. See Houses and Rents — U. P. (Tempo¬ 
rary) Control of Rent and Eviction Act (3 of 1947), 
S. 4 (4). AIR 1960 All 218. 

0 —Sj. 5. 22, 30— Applicability — U. P. Sales Tax 
(Amendment) Ordinance (1950; had come into opera¬ 
tion on 31.3.1950—S. 22, held had no application to 
notification No. S. T. 905/X dated 31-3-1951. See 
Sales Tax — U. P. Sales Tax (Amendment) Ordinance 
(1950). A I R 1957 All 475 (FB). 

—S. 5 — Unless contrary is expressed, U. P. Act 
shall be construed as coming into operation imme¬ 
diately oo expiry of the day preceding its commence¬ 
ment. See Houses and Rents—U. P. Temporary Con¬ 
trol of Rent and Eviction (Amendment) Act (1952). 
ArR 1956 All 100. 

■“—S. 5 (2)—“Commencement of Act 1 '—Act extend¬ 
ed to area — Words ‘commencement of Act’ must be 
interpreted to mean the date on which the Act be¬ 
came applicable to that area. See Houses and Rents 
—U. P (Temporary) Control of Rent and Eviction Act 
(3 of 1947), S. 3. AIR 1953 All 686 (DB). 

— —S 5 — U. P. (Temporary) Control of Rent and 
Eviction Act i3 of 1947), S. 14-Act coming into force 
on 1-3-1947 — Decree against tenant passed on 14»h 
February 1947 — Effect — Tenaat held entitled to 
benefit: of S. 14, See Houses and Rents—U. P. Tempo¬ 
rary) Control of Rent and Eviction Act (3 of 1947), 
S. 14. AIR 1950 All 608. 

SECTION 6 

7 ““S. 6 (c)—Section does not affect operation of S. 7 

7° ]5 9 p - Kshettra Samitis and Zilla Parishads 

Act (33 of 1901). See Panchayats — U. P. Kshettra 

ioS? 1 ?.? . Z J Ua Pariihads Act (33 of 1901), S. 7 (2). 
lyoo All L J 570. 

—; S j 6 r Applicability - U. P. Act (27 of 1934) re- 
pealed by U. P. Zamindari Abolition and Land 
Hetorms ( Amendment) Act (10 of 1953) - Mortgages 
ot Sir plots as well as of one which was in fixed rate 
tenancy - Mortgagees not becoming Asamis of sir 
plots—Proceedings can be continued except for plot 
held in fixed rate tenancy. See Debt Laws — U. P. 

127 of 1934) ’ s - 12 - 1965 A » 
w R (HC) 299 I 1965 All L J 363. 

S. 6 — Applicability — Does not apply to amend- 
ments in an existing Act but saves proceedings already 

(PtL) (P^ 2 0 8) a (DB) a ed ACl * A1R 1964 AU 156 U65) 

i7T SS i 6, 24 - Applicability — Apply only to valid 
t A ^, bSCq r tly re P eiled -Act dechredunconsti. 
S no u e * ,steQCe ~ Sections cannot apply 

1 ° * j r ,p pe . a l. by subsequent enactment-U. P. Public 
Land (Eviction and Recovery of Rent and Damages) 
Ordinance (IV of 1959), S. 10. 81 

oupnMv°tha? e <!c 0 fl 3 /uactment repealed subse- 

Act lSo4 h ™M hL nd 2 t° f F* P ‘ G9Q eral Clauses 
mint ic, b ® a PP ,lca ble; but where the enact- 

ment is unconstitutional and has been declared un- 

h Shal1 h i ve t0 be Plumed as if the 
Act had never been passed and was never in force. 

J°“ ?. and24 U. P. General Clauses Act 
are not applicable to the repeal of the U. P. Govern. 

a Ev ? cti ° n aad ReQt R ec °veryj Act, 1953, 
Sfh " a i declared ^constitutional by a competent 

S 'ifl Jf mL" n*5? Cl3use G0 ,? tained in repeal. 

a!r of any help ' 

“Ii Re f 0al °( U *. P L * Agriculturists Relief Act 
ed^tt lg ¥ 0t S 5 ,ght ® f redemption not affect- 
th« d ® cre ® *°r redemption can ba passed under 
SI. iSLr t0 a PProach Revenue Court 


Abolition and Land Reforms Act (1 of 1951), S 339. 
1961 All L J 273. 

-S. 0 (c) — Lucknow University Act (1920), S. 23 

as amended by U. P. Act (0 of 1958), S. 11 — Statutes 
of 1958, R. 211-Appointment of Dean under Statutes 
of 1950 — Statutes replaced and rescinded by new 
Statutes during term of Deanship — Appointment of 
another professor-Legality—Rights of former Dean 
not destroyed. See Lucknow University Act «1920), 
S. 23 as amended by U. P. Act (0 of 195$), S. 11. AIR 
1959 All 618 (D3). 

0 — Ss. 6 (c). (e) — Provincial Small Cause Courts 
Act (1887), S. 25 -Section 25 does not confer right or 
privilege. See Provincial Small Cruse Courts Act 
(1887), S. 25. AIR 1958 All 409 (FB). 

0 —S 6 (b) — Provincial Small Cause Courts Act 
(1887), S. 25—Application for revision — High Court 
calling for record — “Thing duly done". See Provin¬ 
cial Small Cause Courts Act (1S87), S. 25. AIR 1933 
AU 409 (FB). 

-S. 6 — Applicabiliiy — Amendments — (General 

Clauses Act (1897), S. 6.) 

Section 0 deals with the effect of repeal of Acts. 
Admittedly it does not deal expressly with the effect 
of amendment of an Act, but there is no other law 
which lays down the effect of amendment of an Act. 
It is not correct to say that when an Act is repealed 
and another Act is re-enacted, S. 6 cannot apply. As 
a matter of fact a majority of repealing Acts are those 
which re-enact the law. In essence there is no dis¬ 
tinction between such laws and laws which merely 
profess to amend. If the amendment of the existing 
law is small, the Act professes to amend; it it is 
extensive, it repeals the law and re-enacts it. A I R 
1930 All 3. Dissented from. ILR (1958) 1 All 635 : 
A I R 1958 AU 404 (406) (Pt B) (Pr 2) (DB). 

—S. 0 — Application under S. 12 of the U. P. Agri¬ 
culturists Relief Act, 1934 allowed and redemption 
ordered—Subsequent repeal of Act by U. P. Act 1 of 
1951 — Effect oo decree, stated. See Debt Laws — 
U. P. Agriculturists Relief Act (27 of 1934), S. 12. 
1957 All W R (HC) 850. 

7t* ^'T^PPbcability — U. P. Zamindari Abolition 
and Land Reforms (Amendment) Ordinance, 1954 — 
Not a repealing Ordinance—S 0 held not applicable. 
See Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act 1950 (l of 1951), S. 332 (5*. 1957 
All W R (HC) 623 j 1957 AU L J 628. 

[Overruled on another point in A [ R 1959 All 059]. 

S. 6-Repeal of U. P. Tenancy Act (1939)-Effect 
of, on suit prior to its commencement—Issue relating 
to tenancy rights of plaintiffs to be referred to Revenue 
Courts under S 288 ot U. P. Tenancy Act See 
Tenancy Laws-U. P. Zamindari Abolition and Land 

sra#® S & s - 332 - 1957 An w R (tic > 

S - ? 7* V* P r ^AfDindari Abolition and Land Re. 
forms Act (1 of 1951), S. 344 — Rules under R. 01- 
Amendment of — Appeal filed after amendment — 
Ouestron of Court-fee on appeal must be decided 
with reference to amended rule. See Tenancy Laws 

a on9 5 ““' bum Sum Reform5 Act 

- S \ 6 ,' U - P Tenancy Act (17 of 1939). Ss. ISO (a? 

?2 de f d r Q 1947 J’ 242 ”* S * [t P^ding in Civil Court 
• ,j® c f. ai nendment — Proceedings held without 

Act (l7 ° f ^ 

[Overruled in A I R 1955 N U C (AU) 2689.] 
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U. P. GENERAL CLAUSES ACT (1904), S. 13 


— Order under dated 15-3-1951) — Held, original 
period of the order dated 15-3-1951, expired on 
9.6.1951 and the State Government validly extended 
period up to 30-6-1951 — Industrial Tribunal was a 
Couit within meaning of S. 10 and therefore, 30-0- 
1951 being a public holiday and 1-7-1951 being Sun¬ 
day the decision pronounced on 2-7-1951, was well 
within time and was valid and binding on parties, 
Vishwamitra Press Kanpur v. Its Workers. 1953 

5 C A 378 i 1953 S C R 272 : 1953 S C J 13 i (1953) 
1MLJ 1S9 i (1953) 1 Lab L J 184 i A I R 1933 S C 
41 (42) (Prs 5, 7). 

SECTION 13 

-S. 13 — U. P. Panchayat Raj Act (20 of 1947), 

S. Ill —Words • a Gaon Pacchayat” include plural— 
See Panchayats — U. P. Panchayat Raj Act (20 of 
1947), S. 111. AIR 1956 All 433 (DB). 

SECTION 14 

6 —Ss. 14, 21—U. P. Industrial Disputes Act (28 of 
1947), S. 6 (J) - State Government has no power to 
extend time for making award ‘ex post facto’—S. 14 
does not in terms, or by necessary implication, give 
any such power of extension of time nor can any 
support be derived from S. 21 to validate award 
passed after expiry of;time originally fixed. Straw- 
board Manufacturing Co. Ltd. v. Gutta Mill Workers 
Union. (1953) 1 Lab L J 186 : (1953) l Mid LJ 
427! 1953 All L J 144 : 1953 S C R 489: 1953 SCJ 
104 : 1953 S C A 556 : AIR 1953 S C 95 (90, 97, 98) 
(Prs 1, 4, 5, 6). 

SECTION 10 

$-S. 16—Resolution for suspension of Secretary 

atter resolution for his dismissal is passed—Board 
held not competent to pass resolution till matter is 
decided on appeal, if any preferred to Government- 
Powers of suspension and dismissal are dtfined in 
Ss. 91 and 71 of U. P. District Boards Act — Hance it 
would not be legitimate to have resort to general or 
implied cowers under S. 16 of U. P. General Clauses 
Act. A f R 1948 All 199 : I L R (1948) All 42 i 1947 
A L J 090, Reversed. See U. P. District Boards Act 
(10 ot 1922). S. 90. AIR 1952 S C 362. 

-S. 16 — Pradhan of Gaon Sabha —Power of State 

Government to suspend—S. 16, U. P. General Clauses 
Act ha; no application. See Panchayats — U. P. Pan* 
chayat Raj Act (20 of 1947), S. 95 (1) (g). 1905 All 

L J 663 i AIR 1966 All 158. 

-S. 16-Report of President of Board against Exe¬ 
cutive Officer under consideration of State Govern¬ 
ment-State Government has no power to suspend 
Executive Officer pending consideration. See Munici¬ 
palities— U. P. Municipalities Act (2 of 1916), S. 09-A 
(4). AIR 1961 All 580 (DB). 

-S. 16-Municipalities - U. P. Municipalities Act 

(2 of 1916). S. 74 and U. P. General Clauses Act (1 of 
1904 , S. 10—Power expressly given to the President 
under S. 74 of the Municipalities Act to appoint ser¬ 
vants includes an implied power to terminate their 
services on giving reasonable no ice. See Munici 
palitie; —U. P. Municipalities Act (2 of 1916), S. 74. 

1961 AU L J 52 ' SECriON 18 

_S 18 —Sanction under S. 3 of U. P. Act (3 of 

1947)'can be given by District Magistrate or by any 
person to whom his powers are delegated-Sanctton 
given bv latter person continues to be valid even if 
successor District Magistrate his not separately dele- 
gated to him such powers - See Houses and Rents- 
U P (Temporary) Control of Rent and Eviction Act 

(3 cliwnfss. 3 and 2 (d). AIR 1950 All 108. 

SECriON 21 

• _s 21 —Subsequent notification by Government 

order, dated 19th December, 1950-Modification not 


effective unless published, in Gazette. See Forest 
Act (1927), S. 4. AIR 1903 S C 1019. 

• —Ss. 21 and 14 — Industrial Disputes Act (28of 
1947), S. 6(1) — State Government has no power to 
extend time for making award *ex post facto’—S. 14 
does not in terms, or by necessary implication, give 
any such power of extension of time nor can any 
support be derived from S. 21 to validate award 
passed after expiry of time originally fixed, Straw- 
board Manufacturing Co. Ltd. v. Gutta Mill Workers 
Union. (1953) 1 Lab L J 186 i (1953) 1 Mad L J 
427 : 1953 All L J 144 i 1953 S C R 489 i 1953 S C J 
104 : 1953 S C A 586 : AIR 1953 S C 95 198, 97, 98) 
(Prs I, 4,5,6). 

-S. 21 — ‘Order’ — Meaning of—Juiicial or quasi 

judicial orders not covered by the term — Section 
doe; not confer power to review sich orders since 
the word ‘order’ is associated with notifications, rules 
and bye-laws—AIR 1951 All 830, Foil. I L R (1905) 
1 All 739 i A I R 1966 All 26 (32) (Pt C) (Pr 13) 
(DB). 

—S. 21—Reference of dispute to Tribunal — Power 
of Government to review its earlier decision—Princi¬ 
ple of res judicata not applicable. See Industrial 
Disputes Act (1947), S. 10. AIR 1902 All 70. 

-S. 21—Judicial or quasi*judicial orders and ad¬ 
ministrative orders — Power to madify — Order of 
allotment by Reat Cantrol and Eviction Officer- 
Power to modify or cancel—(Houses and Rents — 
U. P. (Temporary) Control of Rent and Eviction Act 
(III of 1947), S. 7)—(Words and Phrases—Judicial or 
q«asi-judicial order) — (Constitutien of India, Art. 
226). 

The power of an authority to modify its own order 
or the order of a co-ordinante or subordimte autho¬ 
rity varies according to the nature of the order. 
Ordinarily finality attaches to a judicial or a quasi¬ 
judicial order. If the authority passing the order 
wishes to modify or rescind the said order, it has to 
act within the provisions of law conferring power of 
review. Similarly, if it is desired to modily or cancel 
judicial or quasi-judicial order passed by a subordi¬ 
nate authority or an authority kexercising concurrent 
jurisdiction, the power must be expressly conferred 
by some provisions of law. 

Greater latitude is permissible in the case of an 
administrative or executive order. Such an order 
may be modified or revoked by the authority passing 
it under S. 2L, U. P. General Clauses Act (1 of 1904). 

The term 'judicial or quasi-judicial’ has been given 
a liberal interpretation so as to include orders by 
tribunals or authorities other than the regular Courts 
of justice. 

To constitute a quasi-judicial or a judicial order, 
the authority passing the order should be under an 
obligation to hear the parties, to make an enquiry, to 
weigh the evidence and to base its conclusion there¬ 
on. Its decision should be based on the result or the 
enquiry and noton its own discretion. 

An order of allotment passed under S. 7, Reat Con¬ 
trol and Eviction Act is an executive or administra¬ 
tive order and not a judicial or quasi-judicial order. 

Hence the Rent Control and Eviction Officer can 
modify or cancel his previous order °f 
But this po wer can be exercised so long as the allottee 

acting in pursuance of the order does 

sion of the accommodation. 1955 All L J 252 . AI 

1955 All 501 (502 to 504) (Pt A) (Pr* ^ '• u » AJ ' 
15) (DB). 

-S. 21-District Magistrate as super* 

cannot upset order of allotment of Rent Con 
Eviction Officer - (Houses and Rent s -U. P. (iem 
porary) Control of Rent and Eviction Act (3 of 1947), 

S. 7). 
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Where a power is exercised by a public servant 
under statutory sanction, that power can be exercised 
by him alone and not by any superior authority. 
The superior authority may give him suggestion and 
may even ask him to reconsider his decision leaving 
to him the freedom to change its mind or not If in 
such circumstances the officer who originally passed 
the order, changes his mind and arrives at a contrary 
conclusion; the order will be perfectly valid because 
it would be the order of the original authority and 
not of the higher authority. 

But the higher authority cannot by its own order 
set aside the order of the inferior authority and 
assume to itself an appellate or revisional power 
which has not been conferred upon it by the statute. 
Hence the District Magistrate acting not as an autho¬ 
rity of co ordinate jurisdiction but as a superior 
authority cannot upset the order of allotment of the 
Rent Control and Eviction Officer. 1955 All L J 252 i 
AIR 1955 All 501 (504) (Pt C) (Pr 21) (DB). 

■—21 — Order of allotment by Rent Control and 
Eviction Officer — If can be cancelled iu pursuance 
of order of superior authority—(Houses and Rents— 
U. P. (Temporary) Control of Rent and Eviction Act 
(3 of 1947), S. 7). 

The Rent Control and Eviction Officer cannot law¬ 
fully cancel his own order when that cancellation is 
not the result of the exercise of his own discretion 
but is brought about in pursuance of an order of a 
superior authority. The revised order although passed 
by the Rent Control and Eviction Officer could not 
be upheld by invoking the aid of S. 21, U. P. General 
Clauses Act. 1955 All L J 252 : AIR 1953 All 501 
(505) (Pt D) (Pr 26) (DB). 

—-S. 21 — Time fixed under notification can be ex¬ 
tended — U. P. Industrial Disputes Act (28 of 1947), 
S. 0. AIR 1955 NUC (All) 12«4 (DB). 

S. 21 — There is no time-limit for exercise of 
power —Power can be exercised even after expiry 
of time fixed by notification - Acts dooe before ex- 
tension of time cannot be validated. AIR 1955 NUC 
(All) 1264 (DB). 

—S. 21 - Permission under S. 3, U. P. Act (3 of 
1947) granted by delegate of District Magistrate - 
Uistrict Magistrate cannot revoke it — Under S. 21, 
Rent Control Officer can presumably rescind the 
order which had been previously passed by him. See 
Houses and Rents — U. P. (Temporary) Control of 

AU D 819 (DB) Cti ° D ACt (3 ° f 1947) ’ S * 2 (d) * AIR 1952 

SECTION 22 

® S. 22—Validity—There is nothing discriminatory 
in amended provision of S. 22 . See Constitution of 

India, Art. 14. AIR 1957 All 475 (FB). 

' 22 a 7,?£ op r e , of stated * See Sa,es Tax — U. P. 
(FB) TaX Act (15 ° f 1948,1 S> 3 ‘ A ‘ AIR 1957 All 475 

2 2. 30 and 5 - Applicability — U. P. Sales 

o«Lit ni0ndt ?? n o ) ° rdinance (1950 > had come into 
operation on 31-3- 1950-S 22,held, had no application 

S»1«fT a Cal °?r N D'l'i S ' T n? 05/x dated 31*3.1950. See 

<«W)T“f5 1957" AH 475*F^). m0ndm6nt) °' dinan ‘ :B 

• — s * . 2a (® s amended by Act 5 of 1957) — “In 

Meaning* of °* ^ P0wer exerci sable thereunder”— 

The words “In the exercise of any power exer. 
cisable thereunder” mean simply “under that Act”* 

iff t ; at £ b6 , so « th ® Provision is sufficiently clear! 
J.® ffe . ct -° f the amendment being to enable any 
c° jn SUe notifications conferred by an Act (to 
which S.22 applies) to be exercised prior to the 
Act coming into force, although the notification will 


not of course have effect until that event occurs. 
Adarsha Bhandar v. Sales Tar Officer, 1957 All L J 
654 : (1957) 8 STC 0fl6 i (1957) All W R (HC) 692 : 
AIR 1957 All 475 (482) (Pt H) (Pr 30) (FB). 

SECTION 24 

—Ss. 24, 0 — Applicability — Apply only to valid 
Acts subsequently repealed — Act declared unconsti¬ 
tutional — Has no existence—Sections cannot apply 
to its repeal by subsequent enactment—U. P. Public 
Land (Eviction and Recovery of Rent and Damages) 
Ordinance (4 of 1959), S. 10. See U. P. General 
Clauses Act (l of 1904), S. 0. AIR 1962 All 350. 

SECTION 27 

-S. 27—Power to amend rule—Binding nature of 

such amendment pointed out. See General Clauses 
Act (1897), S. 21. AIR 1954 All 343 (DB). 

SECTION 30 

# —Ss. 30, 22 and 5 — Applicability — U. P. Sales 
Tax (Amendment) Ordinance (1950) had come into 

operationon30 3-1950—S.22, held,had no application 
to notification No. 2-S-T 905/x dated 3L3.1950. See 
Sales Tax — U. P. Sales Tax (Amendment) Ordinance 
11950). AIR 1957 All 475 (FB). 

UTTAR PRADESH GHEE MOVEMENT 
CONTROL ORDER (1945) 

—Order made under R. 81, Defence of India Rules 

—Defence of India Rules ceasing on 30th September 

1946 — O/der if still continues to be in force there¬ 
after. 

Even thou 8h the Defence of India Act, 1939, and 
the Defence of India Rules made thereunder gene* 
u y rt ccased t0 °P«ral«on 30ih September 1940 yet 

• j (Movement) Control Order. 1945, 

issued by the Governor in exercise of the powers 
conferred by R 81, sub r.(2), Defence of India Rules, 
continued in force from 1st October 1940, in view 
of S. 5 of the Ordinance 18 of 1940 aud after the 
repeal of tha‘ Ordinance in view of S. 17, sub-s. (2), 

l04?S t,1 itlft P fii e f l Te “P° rary Towers) Act (24 of 
1*50 All L J 475 i 1950 All Cri Cas 205 , 

(Pr 5) AH W R 592 ’ AIR 1950 AI1 957 (659) * Pl 

CLAUSE 3 

i?‘s 3 7 '"S )nt ? V f l c i0D l ? f c i 3 ‘ if punishable 
Act 59 4 fi 7 ’ TnK? Cnl, f * 9upP c *c S l Tem P° ra 'y Powers) 
ed tAe m~ade” ° f Slatules -~‘'°rder deem- 

ma T il-- 0m K- S l 0n of the ? 0Tds " or 0rder deemed to be 
S 8 FiSnfft c CCU fF ed j n the penalty provision in 
(i 8 8, oriole 1 f S “ Ppl -! S (T em P°rary Powers) Ordinance 
'intSL/r 6 f corres P°ndfng S. 7, Essential 

t S h a P t P te ( r rem ^I ary Pow8r i) Act . 1940 does not mean 
of L/oh n!? S a - Ure consider ? ^at the contraventioS 

Ordert s 2d to ‘L 0 ? pun J sbab lf- When a certain 
uraer is said to be deemed to be an Order made* 

under a certain section, it must mean that for all 

purposes, that Order has been passed under that 

thlSftV®^ 011 ' Il , fa deeme d to be an Order und el 
that section, because it was not actually passed under 

that section, but in all other respects it is as good as 
« r t er P t SS ? d under tbat section. Hence, the con 

Vu S hee ^vemenOCon: 

SnnnlfM 1945 P un * sba ble under S. 7, Essential 
oupplfas (Temporary Power) Act (24 of 19401 laen 

UTTAR PRADESH GOONDAS ACT 

(1 of 1932) 

See under Public Safety 
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UTl'AR PRADESH GOVERNMENT INDUSTRIAL MANUAL (1950) 


UTTAR PRADESH GOVERNMENT 
INDUSTRIAL MANUAL (1950) 

-Examination Rules for Government Technical 

Institutions, R. 4 — Constitution of India, Art. 220- 
Writ of Mandamus — When can be issued — Not for 
enforcing non.statutory or contractual or private 
rights —No mandamus for declaring result of exami¬ 
nation held under Executive Orders. See Constitu¬ 
tion of India, Art. 226. AIR 1959 All 611. 

—Examination Rules for Government Technical 
Institutions, R. 4 — Scope — Taking into account 
course marks—Purpose of—Should be considered for 
passing also - Rr. G and 10. AIR 1959 All 681 (682, 
083) (Pt A»(Prs5, 6, 7). 

-Examination Rules for Government Technical 

Institutions. R. 4 — Nature of—If Government Orders 
—Statutory force— (Constitution of India, Art 154). 

The Manual appears to be nothing more than a 
compilation of various Government orders issued by 
the U. P. Government lrom time to time. It is not 
proved that tnese orders were issued under any statu¬ 
tory authority. The rules are therefore merely execu¬ 
tive orders. Further, Art. 154 of the Constitution 
merelj specifies the authority which is invested with 
the executive power of the State, authorises him to 
exercise it either himself or through officers subordi¬ 
nate to him. Therefore, Art. 154 is not of itself suffi¬ 
cient to clothe a Government order with the attri¬ 
butes of a statutory notification so as to bring it 
within the rules relating to the issue ot a writ of 
maudamus. AIR 1959 All 6bi (683. 684) (Pt 8; 
(Pr 11). 

U. P. GOVERNMENT LAND (EVICTION, 
RENT AND RECOVERY) ACT 
(29 of 1958) 

See under Tenancy Laws 

U. P. GOVERNMENT PREMISES (BENT, 
RECOVERY AND EVIC1ION) ACT 

(39 of 1952) 

See under Houses and Rents 

U. P. GOVERNMENT SERVANTS 
CONDUCT RULES (1946) 

-Validity—Rules published only in English version 

and not in Hindi version — Validity of Pules not 
attecteo. See Constitution of India, Art. 348.1962 (2) 
Cri L J 459 j AIR 196 2 All 507. 

-Validity — Do not infringe Art. 16 of the Consti¬ 
tution. bee Constitution of India, Art. 16. AIR 19-» 
All 47. 

RULE 10 

-R. 10 (2) - U. P. Disciplinary Proceedings (Ad¬ 
ministrative Tribunal) Rules (1947), R. 2 (d) 
“Failure to discharge the duties properly -Non-ob- 
servance by Government Servant of conduct rules 
amounts to^such failure. See U. P. Disciplinary Pro 
ceedings (Administrative Tribunal} Rules (194/), 
S. 2 (d). (1956) 2 Lab L J 1 (All). 

RULE 11 

_H ,11- U. P. Disciplinary Proceedings (Adminis¬ 
trative Tribunal) Rules (1947), R. 2(d)-‘•Failure to 
discharge the duties properly” - Non-observance by 
Government Servant ot conduct rules amounts to 
such failure. See U. P. Disciplinary Proceedings 
(Administrative Tribunal) Rules (1947). S 2(d). (195b) 
2 Lai, L, J 1 (Alii, HuLE2g 

_8 25-Validity—Barring Government servant of 

his right of access to Court ot law does not amount 
to discrimiDation-R. 25 restrains Government servants 
from having recourse to Courts of law only in vindi¬ 


cation of official acts - Discretion conferred on 
Government in respect of grant of sanction to 
Government servant to approach Court of law not 
arbitrary-Discrimination between Police Officer and 
Government servant of other kind not unfair and un- 
reasonable—Rule 25 — Held, not discriminatory, void 
or inoperative. See Constitution of India, Art. 13 
1962 (2) Cri L J 459 : AIR 1962 All 507. 

-R. 25 — ‘Any rule or regulation made by compe- 

tent authority’ — Interpretation - Expression releis 
not only to rules made under the Act such as rules 
made by Inspector General of Police under S. 12 or 
by State Government under S. 40 — It refers to rules 
and regulations in general, without such restriction— 
U. P Government Servants’ Conduct Rules made by 
the Governor in exercise of powers conferred by pro- 
viso to Art. 309 of the Constitution are rules made by 
competent authority and come within scope of S. 29 
— Hence breach of R. 25 of those Rules by a Police 
Officer is punishable under that section. See Police 
Act (1801), S. 29. 1962 (2) Cri L J 459 : AIR 1962 
All 507. 

RULE 27 

-R. 27 — Prohibition of bigamy — Not invalid— 

Constitution of India, Art. 25. See Hindu Marriage 
Act (1955), S. 5 (i). AIR 1961 All S34 (DB). 

-R. 27—Validity—Rule does not infringe Art. 25 

of the Constitution. See Constitution of India, Art. 25. 
AIR 1957 All *11. 

U. P. GUR CONTROL (MOVEMEN T) 
ORDER (1945) 

-Ultra vires — Order not ultra vires Provincial 

Legislature—Government of India Act (1935), S. 297, 

The prohibition contained in S. 297, Government 
of India Act, is confined to the action of the Provin¬ 
cial Legislature or Government in the exercise of the 
nowei entrusted to it by virtue of an entry in the 
Provincial Legislative List relating to trade and com¬ 
merce, etc. In other words, where the Provincial 
Legislature or Government makes any law or takes 
any executive action in the exercise of the power 
conferred upon it under the Provincial Legislative 
List, namely, List 2 of Sch. 7 to the Government of 
India Act, then and then alone does S. 29 < come into 
play and prevents the Provincial Legislature or 
Government from prohibiting or restricting the entry 
into or export from the Province of goods of any class 
or description. This does not mean, however, that 
the Provincial Government cannot take any action 
prohibited under S. 297 in exercise of the powers 
which may be validly conferred upon it under some 
other provision of law.e.g.bvan enactment ot tne 
Central Legislature. The U P. Gur Control Move- 
ment Order was made in exercise of the powers com 
ferred upon the Provincial Government not by virtue 
of the entry in the Provincial Legislative List but y 
virtue of a Central enactment, namely, Y? e J, 0 V _ A * 
ment of India Act and the Defence o Ind ' a ,‘™\ es ;.; V n 
such, no objection can be taken toits va|dity • Al 
1949 All 403, Disting. 51 CriL 721. 1950 A I L J 
212 « 1950 All W R 400 , 1950 A Cri Cas 114 IL 
(1951) 1 All 5521 AIR 1950 All 232 (233) [VtAj 

(Pr 10) * CLAUSE 2 

-Cl. 2 (b)-Cur-Meaning of -‘Gur ShakkaPia 

clearly included within JJ} ea °. 1 j g i oi 2 1 1950 
Cl. 2(b). 51 Cri LJ 721 ■ 1950 AU LJ 
All W R 400 i 1950 All Cri Cas 114 . ILR U > 
All 552 : AIR 1950 All 232 (234) (Pt 6 ) (Pr 15). 

UTTAR PRADESH GUR PRICE CONTROL 

ORDER (1946) 

CLAUSE 3 

_CIs. 3 and 4-Price of jaggery powder controlled 

by Gur U. P. Control Order, 1940 -Contract for sale 
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and purchase of jaggery powder at rates higher than 
controlled rates t illegal. See Contract Act (1872), 
S. 23. 1962 All L J 767 > AIR 1963 All 206 (DB). 

—Cis. 3 and 4—Contract for sale and purchase of 
jaggery powder illegal under the Order-Absence of 
specific words in Order makes no difference. 

Where a contract for sale and purchase of jaggery 
powder is illegal by reason of the provisions of the 
Gur Control Order, 1940, the mere want of specific 
words in the Order making the contract void will not 
save the contract from the evil effects of the Order. 
The intention of the Order is to be gathered from the 
whole of the Order. 1962 All L J 767 j AIR 1963 All 
206 (209) iPt C) (Pr 12) (DB). 

CLAUSE 4 

-Cl. 4 — Price of jaggery powder controlled by 

U. P. Gur Price Control Order, 1940 — Contract for 
sale and purchase of jaggery powder at rates higher 
than controlled rates, illegal -See Contract Act (1872), 
S. 23. AIR 1963 All 206 (OB). 

-Cl. 4—Contract for sale and purchase of jaggery 

powder illegal under the order—Absence of specific 
words in order makes do difference. See U. P Gur 
frice Control Order (1940), Cl. 3. AIR 1963 All 206 
(DB). 

UTTAR PR\DESH HIGH COURT (ABOLI¬ 
TION OF LETTERS PATENT APPEALS) 

ACT (14 of 1902) 

SECTION 3 

• —S. 3-Appeal from appellate decree of single 
Judge — Memorandum with deficit court fee filed on 
8 th November. 1902 - Deficit made good on 20th 
December, 1902 and appeal admitted on 3rd January, 
1903 — Held, that no appeal was pending on 12th 
November, 1902 within S. 3 (2) of the U. P. Act-The 
?PP°? , held n °t maintainable. See Court-fees Act 
(18/0), (as amended in U. P.), S 4. AIR 1964 All 552 
(*B). 

~S. 3-Memorandum of appeal insufficiently stamD- 
fo P^ e ° ted ° A n 9 * 7 ; l9 62 - Deficiency made good on 

13 ?i lOfloT, i ppea ’ h ? ld C °, U L d DOt o be pendin 8 0n 
13-11-1902 and was not saved by S 3(2) — S. 3 does 

not infringe Art. 14 and is constitutionally valid — 

Conslitution of India, Art. 14. 1964 All L J 510. 

UTTAR PRADESH HIGH COURTS 
(AMALGAMATION) (AMENDMENT) 
ORDER (1948) 

PREAMBLE 

ftwinble-Mere erroneous mention of sub-s (1) 

AcTl 935 , 7 „ b 'p 2 * S! V 29 ’ G “ver B me 0 , Suifi 

52-1/5' ln Preamble d> es not mike amendment 
illegal—Government of India Act (1935), S. 229. 

ai S" d ? n .°u P !° L visi0 L Q of ,aw is necessary that the 
authority that has been given power to issue certain 

directions or orders shall, while issuing those direS 
tions or orders, state under what specific power such 
orders or di.ecuois are being Issuelby « aad that 
unbss this is done such directions or orders wouldba 
invalid. The Governor-General had the power under 
sub-s. (2) of S. 229, Government of India Act tn 
a further proviso to Art. 8 of the U P H*h 
(Amalgamation) Order, 1948, and the' United Pro 
iq 4 § h C ^ Urts (Amalgamation) (Amendment) 

Ord.r, 1948 was issued in the exercise of that power 
The mere fact that in the preamble to tha 

t 1 L was fl "oneously mentioned in place of «»h 
s. ( 2 ) of S. 229, Government of India Ac?, would Sot 
order illegal. 51 Cri L J 513 i AIR 1950 au 
162 (166) (Pt C) (Pr 14). ia5 ° AU 


UTTAR PRADESH HIGH COURTS 
(AMALGAMATION) ORDER (1948) 

CLAUSE 3 

9-Cls, 3 and 14—Appeal over which Oudh Bench 

has jurisdiction filed in Allahabad High Court- 
Chief Justice can direct appeal to be heard at 
Allahabad : A I R 1952 All 550 : 1952 Cri L J 982, 
Overruled. 

The jurisdiction of the Court at Allahabad extends 
over the whole of the Uttar Pradesh. It is not res¬ 
tricted to those parts of the State over which the 
Lucknow Bench for the time being does not exercise 
jurisdiction A I R 1952 AU 550 : I L R (1951/ 1 All 
508 ; 1952 Cri L J 982, Overruled. If correctly inter¬ 
preted the propositions that follow from Cls. 3 and 14 
of the Amalgamation Order are these. (1) The new 
High Court is one and indivisible. (2) The new High 
Court can sit at Allahabad or such other places as 
may be appointed by the Chief Justice and the 
Governor but at least two Judges o’t the High Court 
must sit at Lucknow. (3) The Judges sitting at Luck¬ 
now can deal.only with cases arising in Oudh. ( 4 ) The 
rest of the High Court which is not sitting at Luck¬ 
now is to deal ordinarily with the cases arising out- 
side Oudh, but continues to have the power and 
jurisdiction which can be exercised throughout the 
State including the area of Oudh, That power has not 
been taken away. (5) That even while a Bench of the 
High Court is sitting at Lucknow to deal with Oudh 
cases, the Chief Justice may direct a particular case 
or a particular class of cases arising in Oudh to be 
heard at Allahabad. If therefore the appellant pre¬ 
sented his appeal to the Court at Allahabad, it cannot 
be said that the appeal was presented to an authority 
which could not entertain it. The appeal cannot 
therefore be ordered to be returned for presentation 
to proper Court. ,Nor can it be dismissed as impro¬ 
perly presented. In fact under the second proviso to 
Ul - 14 ot the Amalgamation Order the Chief Justice 

A*r th ? appeal be heard at Allahabad. 

A I R 1949 All 190 and A I R 1950 All 485, Disting. 

Union of India v. Chheda Lai Ram Autar I I ^ 
!u 9 n*e?n A, l 72 1 1958 AI1 L J 392 ? 1958 All VV R 
23) C (FB)° ! AIR 1958 AH 652 < 653 ' 656)(Prs8 22, 

CLAUSE 8 

9~ C, ‘ ? (2 >' Pr0v “° -Absence of roll of advocates 

Order—^ fder k ~ Adv0CJtes enrolled before 
fL u l !° p f a ?»ce before new High Court. See 

LJ Ss - 8l2)i 14 (1) - 51 Cri 

9 b ®A 2 A P,0vl ' S() —Amendment of, by Order of 
t N ° ve " b « 1^48—Amending Order was i supplemen- 

* ai J orde V ea V>v.Dg a lacuna in the original orders 

- ega and P reve Q(ed ex-Judge Advocate 

the° AUah^haH u ^ d ^ rtakin * not to practice before 
AHahabad H Ig h Court, from practising before 

° ew ,^ 1 gb Court at Allahabad after the passing of 
the Amalgamation Order. AIR 1950 All 102, Affirmed* 

FC*7U Ct (1935) ' S - 229 - 5 °™ 

bTchiet l8 r Di ' ecti ““ 

to Cl a im k 5S 0 „25.li-1948 under second proviso 

Ti sl am °r 

Cl 8^91 L Councils Act to new High Court 
U. 8 2), second proviso to Order of 1 <SS 

repealed — Direction, dated 25.1.1948%ouid^i°k d 
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Bar Councils Act. See Bar Councils Act (1920), S. 9(1). 
19! 9 All L J 822 : I L R (1959) 2 All 537. 

• —Cl. (8) — Notification under issued in 1928 — 
Application of Ss. 3 to 16 to Amalgamated High 
Court — Indian La v — Meaning of stated. See Bar 
Councils Act (1920), S. 1 (3). AIR 1955 All 269 
(FB). 

@-Cl. (8) — Enrolment of Advocates —Non-exist¬ 

ence of Bar Council —Effect stated. See Bar Councils 
Act (19201, S. 8. AIR 1955 All 269 (FB). 

-Cl. 8 (2) — Allahabad High Court —.Creation of 

new Bar Council and Preparation of new roll — 
Advocate’s right to practise;in new High Court con¬ 
tinues by proviso to Cl. 8 (2). See U. P. High Court 
Amalgamation Order (1948), Cl. 17 (c). 1954 Cri 

L I 14S5J AIR 1954 All 728 (DB). 

[Overruled in AIR 1955 All 209 (FB).] 

-Cl. 8 and proviso (added by Amendment Order 

in 1948)— Validity — Ex-Judge of Aliahabad High 
Court practising as advocate of Avadb Chief Court 
at time of amalgamation — Order by Chief Justice 
prohibiting such advocate from practising before 
new High Court sitting at Allahabad or in Courts 
subordinate thereto in districts under jurisdiction of 
Allahabad High Court before amalgamation is valid 
— Bar Councils Act (1920), Ss. 1 (2)and 14 — Govern¬ 
ment of India Act (1935), S. 229 (2). 51 Cri L J 513 i 
AIK 1950 All 162 (167) (Pt A) (Pr 16). 

CLAUSE 9 

-Cl. 9 — Gift by a Muhammadan to a Hindu — 

Revocation of — Law applicable — Personal law of 
donor aoplies. See Letters Patent (All), Cl. 14. AIR 
1963 All 469. 

CLAUSE 14 

-Cl. 14—Senior vacation judge has not all powers 

of vacation judge — Has no power to direct appeal 
that should be heard by Lucknow Bench, to be 
heard by Allahabad Bench — U. P. High Court 
Amalgamation Order (1948), Cl. 14—Powers are con. 
ferred on Chief Justice as persona designata. See 
High Court Rules and Orders — Allahabad -.High 
Court Rules, R. 10 (2). 1906 Cri L J 383 i 1965 All 
Cii R 495 : 1965 All W R (HC) 731 t 1965 All L J 
1155 : AIR 1966 All 174 (DB). 

-Cl. 14 — Notification No. 76/14-39, dated 5-5- 

1961 issued under — Validity of—Application under 
S. 561-A, Criminal P. C. from Faizabad district can 
be disposed of by High Court at Allahabad — Cri¬ 
minal P. C. (1899), S. 561-A. 

The Notification No. 70/14-39, dated 5-5-1901 
issued under Cl. 14 of U. P. High Courts (Amalgama¬ 
tion) Order (1948) is neither ultra vires nor without 
jurisdiction. But that notification does not confer 
exclusive jurisdiction on the Luc]know Be,nch. In 
spite of the notification, dated 5-5.1901, it is possible 

to have the application under S. 501- A, Cr. P. Code 
frnm district ^Faizabad disposed of by High Court at 
Allahabad 1964 All Cr R 207 , 1964 All W R (HC) 
304 i 1964 All L J 448. 

_Cl 14 —Scope—Origin of case in Meerut area — 

Final order passed by authority functioning at 
T ucknow — Writ petition before Lucknow Bench — 

Maintainability—(Constitution of India, Art. 226). 

Held, that the Lucknow Bench could not entertain 
a petition. It was only when a case arose within an 
area which was amenable to the jurisdiction of the 
Lucknow Bench under the Amalgamation Order that 
it could entertain and hear such petitions. The 
Amalaamation Order which replaced the earlier 
Letters Patent was a kind of Charter which created 
a new High Court and Lucknow Bench was the 
integral part of it. The reference to the expression 
‘•jurisdiction and powers for the time being vested 


in Cl. 14 of the said Order must refer to all such 
powers and jurisdictions of the new High Court, as 
it possessed by virtue of being a High Court whether 
those powers and jurisdictions were there or not at 
the date when the Amalgamation Order was made 
Held, further that writ applications are not different 
and outside the connotation of the word 'case’in 
Cl. (14) of the Amalgamation Order. A I R 1959 All 
400 and AIR 1958 All 052 (FB), Foil. I L R (1959) 2 
All 108 : AIR 1959 All 722 (723, 724) (Prs 3 to 7). 

-Cl. 14 —Powers of Lucknow Bench. 

The phrase‘cases arising’must relate to the origin 
of a case, that is, these words must refer to the place 
or area of origin of the dispute. The Lucknow Bench 
possesses all the plenary powers of the new High 
Court. The powers which are exercised by Judges 
sitting at Lucknow are those which are vested in the 
Judges of the Allahabad High Court;: there is no 
restriction on- those powers. What is, so to speak, 
restricted by the provisions of the Proviso of Cl. 14 
is the territory from where a cause has arisen in res. 
pect of which such powers could he exercised. 
Though the record was at Allahabad, the Lucknow 
Bench could issue a writ quashing the order borne on 
that record. I L R (1959) l All 529 : 1959 All L J 
514 : 1959 All W R (HC) 380 i A I R 1959 All 460 
(461, 452, 463) (Pt A) (Prs 7, 9 to 11,16) (DB). 

S-Cls. 14, 3 — Appeal over which Oudh Bench 

has jurisdiction filed in Allahabad High Court — 
Chief Justice can direct appeal to be heard at 
Allahabad. A I R 1952 All 550 : I L R (1951) 1 All 
508 : 1952 Cri L J 982. Overruled. See U. P. High 
Courts Amalgamation Order (1948), Cl. 3. AIR 1958 
All 652 (FB), 

-Cl. 14 — Proviso 1—Transfer application—Case 

pending within jurisdiction of Lucknow Bench 
Allahabad Bench cannot entertain application — 
(Cr. P. Code (1898), S. 526). 

Where the case out of which an application for 
transfer arises is pending within the area over which 
the Lucknow Bench exercises jurisdiction, the ap¬ 
plication cannot be entertained by the Allahabad 
Bench and the fact that a prayer has been made tor 
the transfer of the case to Allahabad makes no 
difference. 1953 All W R (HC) 4J4 * 19*3 All L J 
462 : 1954 Cri L J 16 : AIR 1954 All 28 (28) <Pr 4). 

_Cl. 14 — First Proviso—'In respect of cases aris- 

ing in such areas in Oudh.’ 

The word 'cases’ refers to the cases which come up 
for decision before the High Court and not to the 
cases pending in lower Courts which may have given 
rise to the cases coming up before the High Court. 
Where the case the High Court is dealing with is a 
Criminal Miscellaneous case for transfer or another 
case that is pending in the Court of the Specia 
Magistrate at Lucknow, the case for transfer is a case 
which has arisen in Lucknow and consequently 
under the proviso to Cl. (14) the Bench sitting at 
Lucknow can hear the case for transfer and exercise 
the jurisdiction and power for the time bein* vested 
in the Allahabad High Court m respect of it. 1952 
All L J 574 i 1953 Cri L I 334 x AIK lyoo All 
(101) (Pt A) (Pr 8) (DB), 

_Cl. 14—Lucknow Bench—Powers of. 

. In ordering transfer of a case from any Court sub- 
ordinate to it the Lucknow Bench can direct that^the 
case be tried by any Court subordinate to the .Allaha¬ 
bad High Court whether that Court is situate m Oudh 
or anvwhere else in Uttar Pradesh. 19o2 All L J 
574: 1953 Cri L J 3341 AIR 1953 All 99 (101) (Pt B) 
(Pr 5) (DB). 

-Cl. 14 - Lucknow Bench constituted under - 

Scope of its jurisdiction - Revision f ! led nf , “ 

bad High Court — Administrative order of the Chief 


U. P. HIGH COURTS (AMALGAMATION) ORDER (1948), Cl. 14 


948 


Justice thit it be listed before the Luckaow Beach— 
Jurisdiction of that Bench to hear it. 

The Judges who are nominated by the Chief Justice 
to sit at Lucknow under the power conferred on him 
by Art. 14 of the U P. High Courts (Amalgamation) 
Order must confine themselves to the exercise of 
jurisdiction and power for the time being vested in 
the High Court ‘in respect of cases arising in such 
areas inOudh as the Chief Justice may direct’. Revi¬ 
sion application filed in Allahabad High Court against 
the dismissal of an appeal in a criminal case heard by 
a Magistrate in Bareilly cannot be said to be a case 
arising in Avadh merely by reason of the fact that the 
Chief Justice passed an administrative order that it 
be listed before the Lucknow Bench and so the 
Lucknow Bench :coostituted as it is under the first 
proviso of Art. 14 of the Order would have no jurisdic¬ 
tion to hear the same. 1950 All W R (H C) 30 t 1950 
All Cri Cas 12 : 1952 Cri L J 9i2 : HR (1951) 1 All 

568 j AIR 1952 All 550 (553, 554) (Ft A) (Prs 8, 10) 
(DB). 

[Overruled in AIR 1953 All 052 (FB).] 

•*—Cl. 14-Application under S. 526, Criminal P. C. 
for transfer of case pending in Court at Lucknow to 
Court at Allahabad—Forum -Criminal P. C. (1898). 
520a 

It is open to the Judges of the High Court of 
Allahabad whether they sit at Allahabad or at Luck- 
now to order the transfer of a case under S. 520, 
Luminal P. C. from any subordinate Court in any 
part of the State to any other subordinate Court in 
any other part of the State. Under the proviso to 
Art. 14, however, an application under S. 520 for the 
transfer of a case pending before a subordinate Court 

u L , u , c t now , t0 , a subordinate Court at Allahabad 
should be made before the Bench of the High Court 
2* Lucknow 1950 All L J 403 : 1950 All W R 485 : 

Al| C 485 L (l 8 5)°».is 3 5 4) A " C " C “ 146 ; AIR 1930 

CLAUSE 17 

—■Cl. 17-Power of District Judge to transfer coi. 
tentlous probate matter to civil Judge - Amalgams: 

Fffl ? f ^ h i et c C °^ rt J a L nd Allahabad High Court- 

1959Ali a L J*62i e °“ dh C ° UrtS Act(39 of 1925 J« $.31. 

?"77 C j; 17 (c)—Notification under issued in 1928— 
Application of Ss. 3 to 10 to Amalgamated High 
J^ourt Indian Law — Meaning of stated. See Bar 
Councils Act (1920), S. 1 (3). AIK 1955 All 269 (FB). 

——CIs. 17 (c) and 8 (2) — Creation of new Bar 

Ac?? 1926),‘S. P 3r rat, ° n ° f QCW l#U ~ [Bar Counci,s 

Clause 17'(c) does not contemplate the creation of 

Ad ? 8r «Iu nC 1 and P re P a r a t>on of a new roil of 
Advocates of the new High Court. As a new roll 

t0 , be Prepaid, there arises no question of nav- 

Z Li 8V* An advoca te's right to practice in 

Cl 8 (2) H lf h C fnn U rIf t J* ** P^isO -to 

n ' i « # i dependent upon his 

P a V lQ 8 aoy fee. ILR (1954) 2 All 191 • 1Q<54 All i r 

I ir S c * 529 ' 

[Overruled in AIR 1955 All 209 (FB).J 

U. P. HIGHER JUDICIAL SERVICE RULES 

:RULE19 

it wntemplates appointment in a subslantive^temno 

AT^tiar/irm. 568 Cons,itu,i ° a ° f 


U.P. HINDU WOMEN’S FIGHTS TO PROPERTY 
(EXTENSION TO AGRICULTURAL LAND) 

ACT (11 of 1942) 

SECTION 2 

-S. 2—Right of widow to claim share in rent of 

agricultural land prior to 1942-Question is mixed 
question of law and fact and cannot be raised in 
second appeal. See Civil P. C. (1908;, S 100-101, AIR 
1951 All 636 (DB). 

U. P. HOMEOPATHIC MEDICINES ACT 

(8 of 1952) 

SECTION 3 

——Ss. 3 (1) (b) and 39—Enquiry committee appoint¬ 
ed under U. P. Homeopathic Medicine Act—Not a 
Court—Member of Homeopathic Board moving reso¬ 
lution to replace Committee previously appointed by 
a new committee does not commit cotempt of Court 
t, of Courts Act(1952), S. 3. 1964 ( 1 ) Cr’ 

L J Jo2 (All) # 

U. P. IMPOSITION OF CEILING ON LAND 
HOLDINGS ACT 1960 (1 of 1961) 

See under Tenancy Laws. 

U. P. INDUSTRIAL DISPUTES ACT 

(28 of 1947) 

PREAMBLE 

• 1—Preamb I e—- I ndust ri ai Employment (Standimr 
Orders) Act (1946). S.i- Schemes of two Acts ai 

Spfl 6r r ea H D ? c0ndict between the two Acts 

See ladustrial Employment (Standing Or.-Urd 

U946), S. 1. (1965-66) 29 FS R 76?AI°R I96 S i* S A C 
—Preamblo-Matter of supersession and promotion 

of a workman taken up by workmen as a class —It i? 
Industrial dispute. See Industrial Disputes Act ( 1947 ) 

(All)! ’• U 11 3 Fac L « 295 : (1962) 1 Lab L j i‘ 

C^tra'l A?l’ le 7 ( I .» COnSiSt6ney bet ' v8ei > State Act 
central Act — Matter in concurrent list — Prexidoni'c 

Aot er i447 har8aVa ' J '~ T J h ^ U ' P - '“dustrial Disputes 

P° h 47 . W .\ s reserved b ? ,he Governor of Uttar 
Pradesh for the assent of the Governor 

whose assent was obtained on December 17 1 1947 

and thereafter the Act was publishedin the UP 

Government Gazette, dated January 10 1948 Si 

as"ent C if° he he Co S ! ate Z 

oHhe^enfra^l 0 ^ 6 ^^^ 0 ^ 51 ^^ apd Provisions 

^■sssassBiisp 

SECI ION 2 
SYNOPSIS 

c(U. P. Industrial Disputes Act (1947), S. 2.) 

1* Appropriate Government 11 

2. “Award’ 1 . * • 

3. “Employer”. 
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4 "Industrial dispute.” 

5. "Settlement”. 

6. “Wc rkman”. 


1. "Appropriate Government”. 

-S 2 (1)—Appropriate Government in respect of 

controlled industry — Specification. See Industrial 
Disputes Act (1947). S. 2 (a) (i). AIR 1958 All 80 
(DB). 

—-V 2 — Dispute in controlled industry—"Appro- 
priate Gaverment” in relation to See Industrial Dis¬ 
putes Act (1947), S. 2 (1) (a). AIR 1957 All 643 (DB). 

2. "Award”. 


-S. 2 (c) — Reference by Union which did not 

represent all workmen—Award given on it is invalid. 
See U. P. Industrial Disputes Act (28 of 1947), S. 5-B. 
(1965) 2 Lab L I 598 : (1965) 11 Fac L R 35 i I L R 
(1965) 2 All 716 (DB). 

-Ss. 2 (c), 6 , 6 . A (as amended by U. P. (Act 23 of 

1957)—Word ‘award’ as defined in S. 2 (c) does not 
include an award of an Adjudicator given under the 
G. O. dated 14-7.1957 read with U. P. Act (28 of 
1947 1 as unamended—Word "award” in Ss. 6 and 6 -A 
cannot be construed in a wider sense than the defini¬ 
tion clause so as to include such award. AIR 1964 
All 156 (161) (Pt D) (Pr 17) (DB). 


-S. 2 (c) — Industrial Disputes Act (1947), Ss. 2 

(b). 2 (k) and 2-A—It continues to be industrial dis¬ 
pute even though workman and union absent them¬ 
selves from proceedings before Labour Court. 

The definition of award does not show that the 
industrial dispute ceases to be an industrial dispute 
if the workman or the Union representing bis case 
ceases to take interest in the proceedings before the 
Labour Court or absents himself or itself from pro¬ 
ceedings before the Labour Court. If there was an 
industrial dispute between the workman and the 
employer which was referred for arbitration the dis¬ 
pute continues to be an industrial dispute even 
though the workman and the Union absented them¬ 
selves from the proceedings before the Labour Court. 
(1964) 1 Lab LJ 722 (All). 


_S. 2 (c)—Decision of Labour Court, which does 

not determine the industrial dispute referred to it, is 
not an award. (1964) 8 Fac L R 269 : (1964) 1 Lab 
LJ 607 (All). 

3. "Employer . 


9 _Ss. 2 (i) (iv), 2 (z)—Work in industry done by 

workmen employed through contractor — Owner of 
industry is the employer of them. 

Though the definition of the word ‘workman’ in 
S. 2 (z) does not contain any words to show that the 
contract labour was included therein, the words used 
in the section are by themselves sufficiently wide to 
bring in persons doing work in an industry whether 
the employment was by the management or by the 
contractor of the management. The definition ° 
‘employer* was extended by sub-clause (iv) of S. 2 (i) 
with the purpose of making the owner .of he 
industry, in the circumstances mentioned in sub- 

industry , j hv a contractor to do the work 

<*57,v. 3 *; ip?. 6 f.v s c 1 


• — s 2(i) (iv)—Validity — Amounts to a reitric 
tion in the interest of general public within Art. 19 
(6) of the Constitution. 

Assuming that the result of the definition of 
employer in sub-clause (iv) of S. 2 (i) is the imposition 
of some restrictions on the employer’s right to carry 
on trade or business, it cannot be doubted fora 
moment that the imposition of such restrictions is in 
the interest of the general public. For, the interests 
of the general public require that the device of the 
engagement of a contractor for doing work which is 
ordinarily part of the industry should not be allowed 
to be availed of by owners of industry for evading 
the provisions of the Industrial Disputes Act. It can. 
not therefore be doubted that the definition is in the 
interest of the general public within Art. 19 ( 6 ) of the 
Constitution and is valid. Basti Sugar Mills Ltd. v. 
Ram Ujagar, (1963) 7 Fac L R 253 : (1963) 2 Lab L J 
447 : (1963-64) 25 F J R 1 : (1964) 2 SCR 838: 
(1964) 2 S C J 811 : A I R 1964 S C 355 (357) (Pt B) 
(Pr 8 ). 

-S. 2 (1) (iv)—Industrial disputes—Bonus—Work¬ 
men employed by contractor—Right to receive bonus 
from employer—Bonus shall be payable to workmen 
employed by a contractor by that employer who is 
owner of industry and not by contractor who actually 
engages them. See Industrial Disputes Act (1947), 
Sch. 3, Item 5. (1961) 3 Fac L R 178 (All). 


4. "Industrial dispute”. 

)-Ss. 2, 3, 8 and 23—Rules under S. 23—Rules 4, 

10, 15 (1), 26, 27 and 28-Individual dispute whe- 
her an industrial dispute — Reference—Validity- 
Industrial Disputes Act (1947), Ss. 2 (k), 18, 36) 
General Clauses Act (1897). S. 13 (2) )-(lnterpre- 
ation of Statutes—Rules framed under Act). 

Held, on a consideration of the relevant provisions 
>f the U. P. Industrial Disputes Act, 1947, and the 
ules framed thereunder, that the dispute In the 
nstant case, did not fall within the definition or an 
ndustrial disputt as used in that Act or S. 2 (k) o 
he Central Act. Hence, the reference of that dispute 
>y the Government was bad. (1953) 1 Lab LJ ® 
FB) Overruled ; A I R 1957 S C 104 and A I R 1953 
> C 58, Rel. on. _ 

The use of the word ‘workmen’ in the plural ini the 
lefinition of 'industrial dispute’ does not by itseir 
jxclude the applicability of the Act to an individual 
iispute because under S 13 (2) of .he General C auses 
Act, unless there is anything repugnant in the subjec 
words in the singular shall include the plural and 
/ice versa. The provisions ol the Act lead to the co * 
elusion that its applicability to an individual dispute 
iS opposed to dispute involving a group of workmen 
is excluded unless it acquires the general ohara* 
eristics of an industrial dispute, viz., the workmen 

is a body or * considerable section of them make 
Common cause with the individual workman and 
hus create conditions contemplated by .S. 3 of the 
[I P Act which is the foundation of State Govern. 

actionunder that Act. Rule 2e s ndica ve 
jf the intention of the Act being applicable to . collec 
tive disputes and not to individual ones. Buies . 
and 15 of the Rules cannot be a yalid foundation for 
sustaining the argument that an individua dispute 
was within the definition of "industrial dispute . The 
prohibition under R. 20 of the U. P. Ac land S..33 of 
the Central Act against any change in conditions o 

service during the pendency of the Proceedings th 

abject of which is to ensure discipline and mdus ria 
truce during that period also supports the bas c idea 
af collectiveness in ‘industrial disputes. Moreover, 
these rules, cannot be read in such manner as would 
be tantamount to enlarging the scope of the «P«k 
sion "industrial dispute” and the powers conferred 
on the State Government under S. 3 of tfie u. r. 
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The cardinal rule in regard to promulgation of bye¬ 
laws or making rules is that they must be legi fidei 
rationi coosona, and, therefore, all regulations which 
are contrary or repugnant to statutes under which 
they are made are ineffective. If the expression 
“industrial dispute” as ordinarily understood and 
construed conveys a dispute between an employer on 
the one hand and the workmen acting collectively 
on the other, then the definition of those words 
cannot be widened by a statutory rule or regulation 
promulgated under the Statute or by executive fiat. 
News pipers, L»d. v. State Industrial Tribunal, II. P., 
1937 Mad W N (5 C> 46 : 1957 SCR 754: I L R 
(1957) 2 All 495: (1957) SC | 566. (1957) 2 Lab L J 
Is (1957) Mad L J (Cri) 540 :(1957-58) 12 F I R 
129 . 1957 S C A 390 : A I R 1957 S C 532 (536, 537, 
539, 540) (Pt A) (Prs 13 to 15, 18, 19, 21, 22, 37, 39). 

—• Ss. 2 (1) and 5 — A single reference by Labour 
Commissioner to the Industrial Tribunal regarding 
disputes between several employers and their work¬ 
men is not illegal. (1962) 5 Fac L R 26S i (1962) 2 
Lab LJ 698 (All). 

-S, 2—Dispute between A and its six workmen — 

Workmen not shown to be represented by Uaion in 
agreement for arbitration — Union representing them 
during proceedings — A’s objection disallowed — A 
continued to take part in the proceedings — Dispute 
held to be ‘industrial dispute' — Proceedings not 
vitiated and A held not prejudiced. A I R 1960 All 
294, Rel. od. (1962) 4 Fac L R 163 s (1962) 1 Lab 
LJ 682 (All). 

——S.2 (l) — Dispute between workman and em¬ 
ployer — Workman not represented by any union — 
There is no industrial dispute — Reference of dispute 
to Tribunal is without jurisdiction. AIR 1981 All 298 
(299) (Prs 4, 6, 8). 

—Ss. 2 (1) and 23 - Parties -Union-U. P. Indus¬ 
trial Dispute Rules (1957), R r . 40, 6. 

According to the scheme of the Act and the Rules, 
the parties to an industrial dispute are the emoloyer 
and workmen. A Union or a Federation of Unions 
may come into the picture only as a representative of 
either party. A Union or Federation.of Unions can¬ 
not be treated as a party to the disoute in its own 
light, (i960) 1 Lab L J 44 : 1959 All L J 745. 

~—S. 2—“Industrial dispute”-Meaning of — Ques¬ 
tion of retrenchment of employee — Industrial Dis¬ 
putes Act (1947), S. 2 (k)). 

The definition of industrial dispute lays down two 
essential requirements. One requirement is that the 
dispute should be between an employer and another 
employer or between an employer and workmen or 
between wprkmen and workmen. The second re. 

1S Y tfl0 dis P ute should be connected 
with the employment or noD-employraent or the 
terms of employment or the conditions of labour of 
any person. Where the dispute that is referred relates 
to the retrenchment of certain employees it is clearly 
by ? ho ex P r ession "non-employment of any 
person . As long as the dispute is connected with the 
employment or non-employment, etc. of ‘any person* 

two l mrH ft an f Y U A U1 dispute P r0vided - of course, the 
two parties to thedispute are either employers audem- 

ployers, or employers and workmen or workmen and 

tKnc meD ‘ Th ® W0 J ds " a L ny P 0rson ” could only mean 
Il(rMi P9rS0 5 S 10 whom the workmen themselves were 

ahJoJ Vro »nfe> tan , hay interested. ILR (195S) 1 
All 434 s AIR 1958 All 80 (88) (Pt H) (Pr 10) (DB) 

■X??' tadirtrUodiii 

Act 11947,1 

TnAitc'i *7 n duslrial Dispute — Single workman. See 
AU510 D,sput0s Act U 9 *7), S. 2 (k). A I R 1954 

[Vol. 14 ] Fn.D. 60. 
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—S. 2—Industrial dispute—Meaning — Cause of a 
dismissed woikman takeo up by Trade Union — On 
reference by Union matter referred for adjudication 
—Held there was industrial dispute. 

A dismissed employee falls within the definition 
of a “workman” aad a dispute raised by him in con. 
nection with his non-employment does fall within 
the purview of the term •'industrial dispute”. AIR 
1949 F C I4S aad A I R 1949 F C ill, Rel. on. 

A dispute between an employer and aa isolated 
workman may or may not be an industrial dispute 
within the Act, but when such dispute is taken over 
by a Trade U aion which moves the proper authorities 
and a reference is thereon made by the State Govern¬ 
ment to an Industrial Tribunal for adjudication, there 
is a dispute between an employer and a trade union 
which represents the workmen in that line and as 
such amounts to an ‘industrial dispute’ within S 2 of 
Act. A I R 1951 Mid 191 and A r R 1951 Mad 
016, Disting.; 55 C W N 250, Not foil. 

It does not cease to be an industrial dispute merely 
because the Union did not make a demind for his re¬ 
instatement to the employer after his dismissal and 
before moving the Board A 1 R 1952 Cal 7*. Foil 
(1953) 1 Lab L J 1 : (1952-53) 4 F J R 479 : 1952 All 
(DB*) 53 1 A 15,52 All 992 (995) (Pt C) (Prs 17, 18) 

5. “Settlement”. 

• —" S - 2 “ Applic ibility - Judgment of Labour 
Appellate Tribunal-Appeal against, by special leave 
pending — Compromise by parties — S. 6-Cdoes not 
operate as bar — S. 2 (t) or procedure prescribed by 
n. o (l) not attracted. Compromise agreement was not 
"settlement’ within meaning of S. 2(t). See Consti¬ 
tution of India, Art. 139. A [ R 1961 S C 429. 

6. "Workman”. 

• -S. 2 —Employed in any industry — Includes 

persons employed in operations incidental to miin 
industry - Spinning and Wea/ing Mills providing 
bungalows with attached gardens to its officers and 
directors-Malies engaged to look after girdens aro 
employed in the industry and are workmen Sea 

S C 737 a DispUtes Act U947 J' S - 2 < s >- A I R 1984 

®— 5 - 12 (U-Inspectors, salesmen and retail sales- 
men of Company manufacturing matches at its facto. 
ries-Wntiog work taking up seventy five percent 

Al 11 ? 0 ?! the . se C4 , te 8*ries 0 f sales staff — Held* 
ihat the finding that they wera ‘workmen’ within tha 
meaning of the Act was not erroneous. Western 
India Match Co., Ltd. v. Their Workmen (1964 1 3 
5 c R 560 : (1961) 7 Fac L R 256 : I I9fl3»2 Lab L I 
459: (1964-65) 28 F J R 56: (1965) I S C J lJl! 
A I R 1964 S C 472 (474) (Pt A) iPr 7). 1 Ul 1 

• T-S* 2 — Standing Orders under — Definition of 
workman—Includes workman employed through 

«m t fJ C A r r E / lp!oy f d * h ? f *°tory means every person 
employed to do work of factory. 

The words ‘employed by the factory’used in the 

definition of workman in the Standing Orders, in their 
ordinary grammatical sense, include every person 
who is employed to do (he work of the factory The 

Hnn°o f A he T d Y h V° thlDg t0 do with tbequel 

why ‘by was used instead of ‘in’ appears to ba t* 
ensure that ll a person has been employed to do the 
. wor j c the industry, whether the work is done 
inside the factory or outside the factory, he will cat 
the benefit of the Standing Orders/The wofds 

to k .oy e d So" cT/™ S 0 ^ 

(1963*61) 25FJIU, (19 84, 2 S C B 838^ (1964) 2 
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S C J 811 : A I R 196-1 S C 355 (35S) (Pt C) (Prs 10, 

12 ). 

-S, 2 (2) — Workman — Notification, dated 27th 

April, 1961, Ap{. \ — Welfare Officer appointed in 
factory is not workman. 

Where fiom the rules prescribing the service con* 
ditior.s ot a Welfare Oificer appointed in a factory 
under S. 49 (1) of the Factories Act. 1948, it can be 
gathered that a Welfare Officer is only concerned 
with the managerial or administrative \soik, he 
cannot claim to be a “workman” within the meaning 
ot Appendix V to the Order contained in the Notifi¬ 
cation published in the U. P. Gazette, Extraordinary, 
dated 27th April, 196l. He cannot, therefore, claim 
that he should be allowed to continue in service up 
to the age of 58 years as prescribed in that Orcer. 
A I R 1964 All 411 (416) (Pt C) (Pr 15). 


-Ss 2 (i) (iv), 2 (z)—Workmen employed by con¬ 
tractor—Are also workmen of owner of industry and 
as such entitled to amenities and benefits enjoyed 
by other workers — Primary responsibility lies on 
contractor — Industrial Disputes Act (1947), S. 2 (s). 

The definition of ‘employer’ as contained in S. 2 (i) 
of the Act is not exhaustive: it is illustrative in the 
sense that it merely indicates who come within the 
category of employers Consequently, the actual 
employer of the woiker does not cease to be an 
‘employer’. In other words, the workmen employed 
by a contractor are the workmen of both the con¬ 
tractor and of the owner of industry who employs 
the contractor. They are the workmen of the owner 
for purposes connected with the object of the enact¬ 
ment and also the particular benefit claimed, and of 
the contractor in other respects. 

Further, the workman shall be entitled to all the 
ameuities and privileges to which the workmen of the 
industry are entitled, unconcerned by whom such 
amenities or benefits are to be provided. If under the 
contract between the owner of an industry and the 
contiactor, the amenities or benefits are to be provid¬ 
ed by the contractor, the intitial responsibility shall 
be of the contractor but if for some reason he is not 
able to provide such amenities or benefits, the work¬ 
men shall have the right to claim such amenities or 
benefits from the other eraplcver, namely, the owner 
ot the industry. AIR 1957 S C 264, Rel. oo. Case 
Law referred to. (1961) 3 Fac L R 178 : (1962) 1 
LabL J 455 (All). 


_S. 2 (z)—Contractor—When a workman of owner 

of industry— Industrial Disputes Act (1947), S. 2 (s). 

The qusetion whether a person who is given con¬ 
tract for the execution ot a work should be treated as 
contractor or workman will depend upon whether 
the contract was for service or of service. If the 
contract was for service, the person would be a con¬ 
tractor and cannot be placed in the category of an 
employee oi workman for purposes of the Act, on 
the other hand, if the contract was of service, even 
though the person is called a contractor, he shall in 
the eye of law, be a workman. 

The main lest lor determining whether the con¬ 
tract is for service or of service is the existence of the 
right in the master to supervise and control the work 
done by.the servant, not only in the matter of direct¬ 
ing what work the servant is to do, but also the 
manner in which he shall do his work. AIR 1957 S C 
284 a“d A I R 1958 S C 388. Rel. ou. (1961) 3 Fac 
L R 178 r (1962) 1 Lab L J 455 (All). 

_Ss 2 (1) and 3 (b)-Doctor and Compounder are 

not ‘workmen’—G. O* No, 167 (ST,) (II)/.\\ III, dated 
11-1-1950 —Validity of. 

The persons of the medical staff, namely the doctor 
and the compounder do not answer the definition of 
• workman' as adopted by the Act by S. 2(1). It 


follows, therefore, that the State Government cannot 
by an order under S. 3(b) of the U. P. Industrial 
Disputes Act, 1947, give directions regarding tbeir 
treatment and conditions of employment and that 
therefore so much of para. 1 of the G. 0. No 167 
(ST,) (II)/XVIII, dated 11-1-1950, is beyond the 
competence of the U. P. Government as relates to the- 
doctor and .compounder. (1955) 2 Lab L J 1 1 I L R 
(1956) 1 All 216 : A I R 1955 All 578 (579) (Pt A) 
(Pr 7) (DB). 1 


——S. 2 — ‘Workman’ — 'Dismissed employee—[In¬ 
dustrial Disputes (1947), S. 2 (s)J. 

A dismissed employee falls within the definition of 
a ‘workman’ and a dispute raised by him in connec¬ 
tion with his non-employment does fall within the 
purview of the .term ‘industrial dispute’. 1954 All 
VV R (HC) 502: AIR 1954 All 516 (517) (Pt A), 

(Pf 6). 

SECTION 3 


SYNOPSIS 

(U. P. Industrial Disputes Act (1947), S. 3.) 

1. Iuterpretation. 

2. Validity of the section. 

3. Condition precedent in the order of State- 

Government. 

4. Iagredients of Order and presumptions there¬ 

under. 

5 Order of reference of disputelto adjudicator. 

6. Industrial dispute once withdrawn if can be 

referred afresh. 

7. Clause(b)—Orders relating to terms and condi¬ 

tions of employment. 

(A) Order for payment of bonus if can be 
passed. 

8. Representation of parties. 

9. Jurisdiction and powers of Industrial Courta. 

10. Conciliation Board. 

11. Notifications under—Miscellaneous. 

12. Writ under Art. 226 of the Constitution. 

13. Appeal. 

1. Interpretation. 

-S. 3-Interpretation of Statutes — Court to avoid 

absurdity-intention oi legislature to be ascertained. 

See Interpretation of Statutes. (1965) 11 F L R 388- 

(All). , , , 

_S. 3 — ‘Securing’ means make secure or sale and 

not to get hold or possession of (some desirable) as 

result of effort or of (words and phrases). A I.R 1955 

N UC (All) 1732 (DB). , _ . . 

_S 3 —Interpretation of —Word for interpreted, 

AIR 1955 NUC (All) 1732 (DB). 


2. Validity of the section. 

-S. 3, Cls. (c). (d) and (g)—Validity - S. 3 so far 

Cls (c), (d)aod g) are concerned does not are sutler 

im excessive delegation and is not. unc0 . nst ‘ tutl °5= l 
that ground. See Constitution of India, Art. 245. 

R 1961 S C 1381. 

g 3 —Validity —Government’s powers under 
Thenormal way of dealing with an industrial dis- 

,te under the Act would be to have it dealt with 

dicially either by conciliation or by adjudication 
,d that judic-al process cannot be circumvented by 
soit to executive action. But there may be aae ~ 
‘ncy and the Government may have to act promptly 

or securing the public safety or oonven.ence or the 
aintenance of public order or su PP he ^ a ^ in S t e a 7 D \ C D ^ 
sential to the lile of the community °r ® ai ^ ,n ‘ D i f 
nployment.” It was, therefore necessary to arim 
ith additional powers for dealing with 


U. P. INDUSTRIAL DISPUTES ACT (1947), S. 3, Note 2 


947 


emergency. Clause (b) of S. 3 was apparently enacted 
for this purpose. An order made thereunder would 
be in the nature of a temporary or interim order as 
would be clear from -the words “for such period as 
may be specified” appearing therein and from the 
second proviso to S. 3. Under this proviso where an 
industrial dispute is referred for adjudication under 
Cl. (d) an order made under Cl. (b) cannot be enforced 
after the decision of the adjudicating authority 
announced by or with the consent of the State Govern¬ 
ment. It would therefore, follow from this that 
where the Government has made an executive order, 
under Cl. (b) of S. 3, it is op3Q to the aggrieved party 
to move the Government to refer the industrial dis¬ 
pute for conciliation or adjudication under Cl. (d) 
of Section 3. 

Under S. 3 the Government has no doubt a discre¬ 
tion whether or not to refer a dispute for conciliation 
or adjudication under Cl. (d) but if it has acted under 
CL (b) on the ground that it was in the public interest 
to do so it would not be open to it to refuse to refer the 
dispute. In case the State Government is recalcitrant 
it could be forced to do its duty by the issue of a writ 
of mandamus:uoder?Art. 220 of the Constitution. By 
limiting the operation of. Cl. (b) to an emergency it 
cannot be said that any violence is done: to the lang¬ 
uage used by the legislature. On the above construc¬ 
tion of Cl. (b) of S. 3 no question of discrimination 
at all arises under Article 14 of .the Constitution. 
Similarly the fact that action was taken by the 
Government under Cl. (b).in an emergency in the 
public interest would be a complete answer to the 
argument that the action is violative of Art. 19 (1) (g) 
ot the Constitution. State of U. P. v. Basti Sugar 
Mills Co. Ltd., (1961) 2 S C R 330 1 (1961) 2 Fac L R 
101 : (1962) 2 Lab L J 379 i (1963) l S C J 778 i-ILR 
(1901) 1 All :334 : (1960-01) 19 F J R 211 i (1961) 

1 Lah L I 220 : A I R 1961 S C 420 (425, 426) (Pt B) 
(Prs 9, 10, 11). 

*S. 3 (b) — Validity — Provision does not violate 
Art. 14 *of the Constitution. See Constitution of 
India, Art. 14. (1965) 11 F L R 388 (All). 

~S. 3 (b) (c) »nd (d) — Clauses (b), (c) and (d) of 
S. 3 are valid. AIR 1954 All 533 (FB) and AIR 1954 
All 550, Foil.; A I R 1954 S C 405 and AIR 1951 S C 
332, Rel. on. AIR 1956 All 6S9 (691) (Pt A) (Pr 5) 
(DB), 

—S. 3 (c) (d) (g ) — Section is not ultra vires and 
unconstitutional on ground of delegation of essential 
legislative powers to a non-legislative body. See 
Constitution of India, Art. 245, A I R 1955 N U C 
(All) 1732 (DB). 

7T S ’ ? ( c) ” Validit y - (Constitution of 

India, Art. 245). 

Clauses (b) and (c) of Section 3 of the U. P. Indus- 
trial Disputes Act 1947, are valid and not ultra vires 
the legislature on ground of delegation of essential 

F 8 m. A V r e £° mL* 0 I ■ , e r X -n CU ^ iv ,?- AIR 1954 All 538 

(70a, (P t A , (P. 2 , 53 °‘ FoU - AIR1954 A" 705 

[Overruled on another point in AIR 1901 S C 420.] 

’”77;?’ ^"■Validity—Delegation of legislative power 
—Wbat amounts to-(Constitutionof India, Art. 245). 

There can be no doubt that the U. P. Industrial 
Disputes Act is legislation on the subject of indus¬ 
trial and labour disputes, a matter within the com¬ 
petence of the State Legislature, and S. 3 of the Act 
cannot therefore be successfully challenged on the 
ground of legislative incompetence. 

v ft H4 e f n Ka°i n J h i e « alterQat ! v ? vi T that in order to be 
valid the legislation must lay down a policy for the 

guidance ot the delegates of the power of subordi¬ 
nate legislation, such a policy is laid down in the 
openiDg w oids ot S. 3 namely ‘securing the put R 0 


safety or convenience or the maintenance of public 
order or supplies and services essential for the life of 
the community, or for maintaining employment.’ The 
power conferred by the Uttar Pradesh Legislature on 
the State Government by S. 3 of the U. P. Industrial 
Disputes Act, 1947, to constitute industrial courts 
cannot therefore be impugned on the ground that it 
amounts to the delegition of an essential legislative 
function. AIR 1954 All 538 (FB’; AIR 1952 All 863 
(FB) and AIR 1951 SC 332 : (1951) S C J 527, Foil. 
1954 All W R (H C) 448 : 1954 A L J 576 : 1 L R 
(1955) 1 All 761: AIR 1954 All 550 (551, 552) (Pt A) 
(Prs 5, 8 ) (DB). 

0 — S. 3 — Validity — (Constitution of India, Arti¬ 
cle 245). 

Per Full Bench. — S. 3 of the U. P. Industrial Dis¬ 
putes Act, 1947 was not beyond the competence of 
the legislature and canDOt be declared ultra viies on 
the ground that it delegates legislative or rule-mak¬ 
ing power of an unspecified character to the Execu¬ 
tive Government. 

The powers given by S. 3 may be and are indeed 
ot a most wide character, but that fact alone cannot 
atfect its validity. The remedy against delegated 
legislation is not judicial but political control with 
which Courts have no concern. A I R 1951 S C 332* 
1951 S C J 527 and AIR 1952 All 800 (FB), Applied! 
Basti Sugar Mills Ltd. v. State of U. P. Iy 54 All 
WR<HC)428: 1954 A L J 452 « I LR (1954)1 
All 457 i AIR 1954 All 538 (541, 542, 546, 5471 
(Pt A) (Prs 6, 7, 15; ,FB). ’ f 

[Reversed on another point in AIR 1901 S C 420]. 

• —S. 3 - If offends Arts. 19 (1) (f) and 31 of the 

Constitution—[Constitution of India, Arts. 19 ( 1 ) (f) 
and 31]. ' 7 

Per Full Bench. — The provisions of S. 3 of the 
U. P Industrial Disputes Act, 1947, are not invalid 
on the ground lhat they offend the fundamental 
rights guaranteed under Arts. 19 (1) (f) and 31 of the 
Constitution, 

Section 3 does not purport to interfere, in any 
manner, with the right of a-citizento acquire, hold or 
dispose of property. It only deals with orders that 
might be made in relation tostrikes, lock-outs, terms 
and conditions of employment, appointment of In- 
dustrul Courts, settlement ot Industrial disputes and 
dosure; non-closure and exercise of control over anv 
public utility service or any subsidiary undertaking 
and similar matters. It cannot, therefore, be said 
that this section empowers the executive Covern- 
ment to interfere with the right ot a citizen to ac¬ 
quire, hold or dispose of property. 

An order passed under S. 3 of the Act for payment 
ot bonus or retainer allowance in connection with 
the regulahon of '.employment in a factory can, 

nrnnH«Tn y UK® ? lnterfere witR the right of the 
ot proper 7 y ° f ^ 17 t0 acquire ’ hold °r dispose 

n^v iC if 3 a 1 , Jf 0 WeV t r ' Per ? its deprivation of pro¬ 
perty of a person by authority of law, and as th« 

madehv^th p*® ° rder purporls to have been 

made by the State Government is a valid law, so that, 

* an tlie . orders fall within the purview of S. 3, thev 
fHna^ fk® ? hal , leQ 8ed on the ground that they in- 
of r® f ^d amental rj gbt guaranteed by Art. 31 
of the Constitution as no property is being taken 

ft Q S (2°) D o°f °Ari C Ti re h f °h r P udUc ,P^ poses Even 
J‘ 7 \°lArC 31 be held applicable the U P 

Q d ( U 2 S ) 3l U i? ACt -H V T , . d not be averted by 

All 538 ($42 Ml] (P tVuPrtsl lai (FB). A 1 * l9S * 

[Beyersed on another point in AIR 1961 S C 420] 
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3. Condition precedent in tbe order of 
State Government. 


-—S. 3 —Formation of opinion by Government under 
S. 3 of the U. P. Act—Burden of proving that it was 
necessary to make G avernment order for one of the 
purposes mentioned in S. 3 would be on Stale Gov¬ 
ernment—See Evidence Act (1872), Ss. 101-103. AIR 
1956 All 689 (DB). 


—- S. 3 — Condition precedent to exercise of power 
by State Government under S 3. 

Under S.3. U. P. Industrial Disputes Act, the power 
of the State Government to promulgate general or 
special order under Cls. (a) to (g) of that section 
could only be exercised if in the opinion of the Pro¬ 
vincial Government, it became necessary or expedient 
so to do for one or more of the purposes mentioned, 
viz., securing the public safety or convenience or the 
maintenance of public order or supplies and service 
essential to the life of the community or for main¬ 
taining employment. The power of the State Gov¬ 
ernment to pass orders under various clauses of S. 3 
is thus subject to a condition precedent, that such an 
opinion should be formed by the State Government, 
(Point conceded). A 1 R 1956 All 689 (692) (Pt B) 
(Pr 7) (DB). 

-S. 3—Order purporting to have been made under 

S. 3 of U. P Act—Order not containing expression of 
compliance of condition precedent—Presumption as 
to such compliance cannot be made—(Evidence Act 
(1872), S. 114). 

Where there is no expression of the opinion form¬ 
ed by the State Government in regard to the matter 
mentioned in S. 3, U. P. Industrial Disputes Act, in 
the order purported to have been made under that 
section, and the contents and language of that order 
do not indicate that that order was limited in its 
purposes to those mentioned in S. 3, it is not possible 
to hold that under the general provision made under 
S. 114, Evidence Act, a presumption can be drawn 
that before that order was passed, the State Govern¬ 
ment has formed an opinion about the necessity or 
expediency of making it for one of the purposes in 
S. 3. AIR 1947 All 191 (FB), Disting. AIR 1956 
All 699 (694) (Pt D) (Pr 10) (DB). 

-S. 3 (d) and (e) — Exercise of power under 

Cl. (d) is independent of power under Cl. (e). 

Under S. 3, U. P. Industrial Disputes Act, the pro¬ 
visions in Cl. (d) for referring aoy industrial dispute 
lor conciliation or adjudication is not necessarily 
governed by and is not subject to the appointment 
of an industrial Court under Cl. (e) of that section. 
This power tor telerring the industrial dispute tor 
conciliation and adjudication can be exercised even 
without appointing Industrial Courts under Gl.(e). 
AIR 1956 All 689 (697) (Pt I) (Pr 13) (DB). 


4. Ingredients of order and presumptions 
thereunder. * 


-S. 3 - Ingredients of order passed under S. 3 

published in part - Order does not become invalid 
because'.these parts are not reproduced in subsequent 
order and persons are informed of these parts of 
order by making reference to earlier DOtiBcation. See 
Constitution of India, Art. 220. AIR 19oG All 689 

(DB). 

_ 5 3 —Presumptions that can and that canDOt be 

drawn under S. 21(3) irtth respect to order passed 
under S. 3 See U. P. Industrial Disputes Act (28 of 
1947), S. (21) 3. AIR 1956 All 689 (DB). 


-S. 3-Order of subsequent date referring to order 

of prior date — Former order found to be of legal 
effect —Validity of subsequent order. 


Where an order made on a subsequent date under 
8. 3 is self-contained and is a valid order and lays 
down that the issue with respect to an industrial 
dispute is to be adjudicated in accordance with the 
procedure indicated in an order made on a prior 
date, the fact this order of prior date is of no legal 
effect, for the reason that it does not comply with the 
condition precedent laid down in S. 3, is immaterial. 
AIR 1956 All 689 1697) (Pt J) (Pr 13) (DB). 


5. Order of reference of dispute 
to adjudicator. 

9 —Ss.3, 2,8and23— Rules'under S. 23—Rules4,5, 
10, 15JD. 20, 271 and 28—Individual dispute whether 
an industrial dispute—Reference to individual dispute 
by Government-Validity-1953-1 Lab L J 757 (FB), 
Overruled. See U. P. Industrial Disputes Act (1947), 
S. 2. AIR 1957 SC 532. 

• —S. 3—Bona fide: closure of business — Dispute 
arising with reference thereto is outside the 
purview of Industrial Disputes Act. See Industrial 
Disputes Act (1947), S. 10. AIR 1957 SC 95. 

9 -S. 3—Date of dispute and not date of notifica¬ 

tion determines power of State to make reference. 
See Industrial Disputes Act (1947), S. 10. AIR 1957 
SC 95. 

9 -S. 3 — Industrial dispute — Conditional offer 

made by management of industry to trade union^— 
Condition not accepted. See Contract Act (1872), 
S. 2 (b). AIR 1957 SC 95. 


9 —S. 3 — Conciliation proceedings pending—Dis¬ 
missal of workmen with permission of Assistant 
Regional Conciliation Officer — Such dismissal itself 
can form industrial dispute—Scope of enquiry before 
Regional Conciliation Officer, before granting permis¬ 
sion to dismiss, stated—What Cl. 24 (1) of U. P. Gov¬ 
ernment Order dated 10-3-1948 under U. P. Act (28 
of 1947) does is to prevent party to pending proceed¬ 
ing from challenging written permission-VVritten 
permission only removes ban on dismissal during 
pendency of proceediogs-Discretion in dismissing is 
of employer. In case of dismissal, industrial dispute 
would arise. See Industrial Disputes Act (1947), 
S. 2 (k). AIR 1953 SC 241. 


_S 3 — Order under — G. O. No. U-464 (LL) 
XVI-B 257 (LL)/1954 dated 14-7-1954. Cl. 11 — 
der of reference of dispute to adjudicator — Ab- 
ce of recital required by Cl. 11 in order - Not 
il—Evidence can be adduced to remedy detect. 

in order of reference of a dispute to an adjudi- 
or is not bad in law merely because of the absence 
a recital in the referring order that the State Gov- 
iment had applied its mind to the facts ot 
caes and had thought it proper, after c0 °?‘“ 
•ing the nature of the dispute, or considering tbe 
ivenience of the parties, to refer the matter of 
pute to an adjudicator. The absence of such recital 
lot fatal and the defect can be remedied by show- 
; by other evidence that in fact theorderwasmade 
' cnph oDinion had been formed. AIR 1961 aG 

<] AiR 1952 SC 317’ AIR 1954 SC 359; AIR 19o5 
4 aid So App. No’ 376 of 1955, dated 22.4.1957 
Ret. oo AIR 1964 All 156 (158) (Ft A) (Fr 8) 


S 3 — Reference of dispute to labour Courtis 

ly administrative decision — Principles of res 

cata do not apply — Civil P. C. 11908), S. 11 
»e—Applicability. 

hether a certain industrial dispute should be 
•red to a Labour Court or not is purely an jid- 
■strative decision. The principle of res judicata 
; not apply to administrative decisions, 
eld on tacts that though the Labour Co ram is- 
er thought in February 1959 that it was n 
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worthwhile referring the industrial dispute to a 
Labour Court, it was open to the State Government 
to arrive at a different conclusion in view of the cir¬ 
cumstances, which existed in February 1960. The 
decisioa made in February 1960 was not barred by 
the general principle of res judicata. AIR 1955 All 
549, Rel. on. (1963) 1 Lab L J 340 (All). 

—S. 3 — Reference of dispute to Labour Court — 
U. P. Industrial Disputes Rules (1957), Rr. 4, 5 — 
Held on facts that reference cannot h e said to be 
barred on ground that parties did not follow proce¬ 
dure prescribed by Rr. 4 and 5. U. P. Industrial Dis¬ 
putes Rules (1957), Rr. 4, 5. (1963) 1 Lab L J 340 
(All). 

——S. 3 — Notification under — Factual existence of 
disputes and necessity to issue notification — Matters 
not Justiciable — Courts are competent only to go 
into question whether the dispute referred consti¬ 
tuted an industrial dispute or not. See Industrial Dis¬ 
putes Act (1947), S. 10. AIR 1958 All 80 (DB). 


-S. 3 — Reference mentioning company by name 

in which it carries on business is valid — (C. P. Code 
(L908), O. 30, R. 10). AIR 1955 NUC (All) 1733. 

-S. 3 (d)—Existence of industrial dispute—Deter¬ 
mination—Jurisdiction of Court. 

If the dispute is an industrial dispute as defined in 
the Act, its factual existence and the expediency of 
making a reference in the circumstances of a parti¬ 
cular case are matters entirely for the Government 
to decide upon, and it will not be competent for the 
Court to hold the reference bad and quash the pro¬ 
ceedings for want of jurisdiction merely because 
there was, in its opinion, no material before the 
Government on which it could have come to an 
affirmative conclusion on those matters. 1954 A W R 
(HC) 448 : 1954 All L J 576 : ILR (1955) 1 All 761 : 
AIR 1954 All 550 (552) (Pt B) (Pr 9) (DB). 

6. Industrial dispute once withdrawn 
if can be referred afresh. 


-Ss. 3,4, 8—U. P. Government Order No U-464 

(L,L.)/36 B—257 (L.L.)/1954, (Dated 14-7-1954), 
Paras. 3, 5 (3), 11—Reference of industrial dispute in 
certain concern by workers’ union of industry when 
there was workers’ union of concern itself—Validity 
— Dispute referred to industrial Tribunal by State 
Government — Reference — If open to challenge on 
ground of competency of workers’ union of indu¬ 
stry to make reference. 


Held, that the reference of the dispute by the State 
ii ,e j QmeQ ^ *°. Industrial Tribunal could not be 
called in question as the State Government had got 
such power under para. 11 of the Government Order 
and the proceeding, would not be vitiated even if the 
workers’ union of the industry was not competent to 
refer the dispute for settlement on behalf of the work¬ 
men of the concern when there was workers’ union 
ol the concern itself. 


Obiter; The workers’ union of the industry would, 

under Para. 3 of the Government-Order, be entitled 

to make the reference even without the authority of 
the workers’ union of the concern. (1957) l Lab L J 

mJSW (db). j R107: AIB 1955 A “ 597 (599) 


-S. 3 — Industrial dispute once withdrawn if can 

be referred afresh. 

There is no provision ia U. P. Industrial Disputes 

Act of 1947 or in the orders passed under that Act, 

layiDg down that a dispute once withdrawn from 

the Regional Conciliation Board cannot be referred 

to it afresh. It is only in cases where there might 

have been a decision of the industrial dispute by an 

award that a question may arise whether that award 

is or is not valid on the ground that a previous 

dispute had been withdrawn. No such question 

w °uld ar ‘ se w ^ ere there has been no award at all 

and the order sought to be enforced is not an award 

in an industrial dispute but an order of the State 

Government in the exercise of other powers granted 

t0 o it o by the Statute - 1934 All 703 (7L0> (Pt D) 
(Pr 8). 

[Overruled on another point in AIR 1991 SC 420], 

7. Clause (b) — Orders relating to terms and 
conditions of employment. 

(A) Order for payment ol bonus if can be 
passed. 


" 3 (b) — Doctor and Compounder are not 

7 G - ?• No - 167 < Sri (HVXVllI, D/- 
IM-Iyoo is bevond competence of U. P. Government 
as relates to the doctor and compounder. See U. P 

iow s i f i I i a ! E Ji is S?& s Act (28 of A94 U’ S - 2 U). AIR 
iwoo All 578 (DB). 

— — S. 3 — State Government considering it inexpe¬ 
dient to refer certain dispute lor adjudication—State 
Government can refer same dispute subsequently. 

The opinion as to the necessity or expediency for 
referring an industrial dispute for adjudication for 
one of the purposes mentioned in S. 3 has to be 
formed by the State Government at the time when 
the State Government decides to make a reference 
of the dispute for adjudication. It is impossible to 
contend that the necessity or expediency of making 
arelerenceof a particular industrial dispute must or 

wm remain the same at all times because, at different 
times, different circumstances may exist. 

It is really for the State Government to judge for 

itself, when forming its opinion whether there had 
been change of circumstances. It is even doubtful 
whether the State Government can be called upon to 

g, '?J a i J Cour f his reasoas foc changing its opinion 

ana holding that it was necessary or expedient to 
refer the dispute for adjudication when it had held 
earlier, that it was not so. The correctness of such 

°Pj, n jo° Jf n °t open to judicial scrutiny by Courts. 
AIR 1955 All 549 (551) (Pt B) (Pr 0). 


7. Clause (b) — Orders relating to terms and 
conditions of employment. 

® "“Ss, 3 (b), 3 (g) — Notification under — Appli. 
cabilitv-Notification No. 3754 (LL.) XVIII 894 IL.V 
1948 dated 0th December 1948-Reference to indus¬ 
trial employees therein — Not limited to persons 
employed in manufacturing process — Malies em¬ 
ployed by mills coming within definition of work- 

“fllTJ 1 ? 1 . enti J? ed t0 benefits under the notification 
1950 Lab A C -549 (Lati-Luck), Overruled. J. K. 
Cotton Spinning and Weaving Mills Co.. Ltd. v 
labour AppeHate Tribunal of India, (1963) 7 Ftc 
L R 289 j (1904) 3 SCR 724 i (1903) 2 Lab L J 436 : 

7l?wl : 1LR( 19041 1 A » ‘ 7 < AIR 1984 
SC 737 (741, 742) (Pt B) (Prs 15 to 17). 

: S * ® 1 14.—Order for retrospective enforcement of 
terms—Validity. 

An order under the section can be only with 
respect to the period following the making of the 
order and cannot be a retrospective order. An order 
which provides for the enforcement of the terms 
th ® da !® °j the settlement itself is a bad order 
f® J," as R r elat ®d to the period from the date of 

fs^r^rD^iux' 1180 '' Ala 1938 au 888 

P - Government Order, D/. 1.10- 

d?rinnI , J g ?° ' Vn CertaiQ Standing Orders - Order 
directing employers to pay workmen wages for un. 
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availed leave—Whether invalid. See Government of 
India Act (1935), S. 107. AIR 1936 All 401. 

- -S. 3 (b)—No power to Government to issue order 

having retrospective effect. 

The State Gavernmeot cannot make an order under 
S. 3 (b) of the Act to be operative retrospectively. 
HeDce, thf direction given in para. 2 of the G. 0. 
No. 167 (ST.) (IIJ/XVIII, dated li. 1-1930 cannot b9 
given by the State Government in the exercise of its 
powers under the Act. AIR 1954 All 533 (FB), Foil. 
(1953) 2 Lab L I 1 : ILR (1956) 1 All 216 : AIR 
1935 All 578 (5S0) (Pt B) (Pr 8). 

-S. 3 (b)— Regional Conciliation Board established 

under G. O No. 781 (L)/XVIK, dated lOtb March 
1948 —Findings under Pa^a. 15 of Order — Value of 
—Appeal to Labour!Appellate Tribunal-Validity of 
its decision. 

The findings of the Industrial Court under para. 15 
of the G.O.No. 7811M/XVIII, dated 10th March 
1948 do not amount to a decision or an award; they 
are mere findings which are submitted to the Govern¬ 
ment which ultimately passes an order under S. 3 (b), 
U. P. Industrial Dispute; Act. When the Industrial 
Court gives no decision, no appeal can validly lie to 
the Labour Appellate Tribunal against its findings; 
any order by the Labour Appellate Tribunal in such 
an appeal is invalid and deserves to be quashed. 
AIR 1954 Ml 705, Foil. (1955) 2 Lab L J l« ILR 
(1956) 1 All 216: AIR 1955 All 578 (580) (Pt C) 
(Pr 9) (DB). 

-S. 3 (b), (d) and Proviso 2 — Applicability and 

scope — Cl. (2) of Proviso to S. 3 applies to all orders 
under Cl. (b) — Order under S. 3 (b) — Question can 
still be referred to Industrial Tribunal — Labour Ap¬ 
pellate Tribunal treating cl. (b) as binding upon it, 
refusing to apply its own mind to question raised 
before it—Appellate Tribunal held failed to exercise 
jurisdiction on erroneous view of law — It is error 
apparent on face of judgment—Certiorari can issue— 
(Constitution of India, Art. 226). AIR 1955 N U C 
(All) 3296. 

-Ss. 3 (b) and 6—Reference to Regional Concilia¬ 
tion Board regarding reinstatement of employee— 
Award—Appeal to Industrial Court—Court confirm¬ 
ing findings of Board and making recommendations 
to Government for reinstatement of employer and 
payment of past wages —Order of Government, dated 
3-12-1949, directing enforcement of those findings — 
Validity—(Constitution of India, Art. 226). 

The petitioner, a sugar company, struck off the 
name of R, one of its employees, from the register of 
employees. Opposite party No. 4 which was a regis¬ 
tered trade union, thereupon applied to the Regional 
Conciliation Board (Sugar), Gorakhpur, for reinstate¬ 
ment of R. This reference to the Board was made 
under S. 3, U. P. Industrial Disputes Act, 1947 read 
with the general order of the U. P. Government con¬ 
tained in the Notification No. 781 (L)/XVIII, dated 
10.3 1948. On Cth July, 1949 the Board gave a deci¬ 
sion against the petitioner, directing the petitioner to 
re-instate R and to pay him arrears of salary for the 
period which elapsed between the order of dismissal 
and his re-instatement. On 13th July, 1949, the peti¬ 
tioner filed au appeal against this order belore the 
Industrial Court (Sugar), Lucknow. On this appeal, 
the findings were given by the Industrial Court 
(Sugar) Lucknow, on the 15th of September, 1949 
and' the Court sent its recommendations to the 
Government. The finding recorded by the Industrial 
Court was to the following effect; ‘I therefore, agree 
with the decision of the Board below that R who was 
a permanent hand of the factory, should be reinstated 
to his post with continuity of service and the entire 
wages paid to him for the period of his involuntary 
unemployment within 15 days from the date of the 


enforcement of this report by the Government, and I 
recommend accordingly.’ On 3-12-1949, the Govern, 
ment issued a notification directing that the findings 
of the Industrial Court (Sugar), Lucknow, be 
enforced. 

Held, (i) on a consideration of the General Order 
dated the 10th of March, 1948, that the Industrial 
Court, constituted under that order, was not given 
any power to give an award or even to decide the 
appeal filed before it against the award of the 
Regional Conciliation Board What the Industrial 
Court did on the 15th of September, 1949, was to 
record its opinion on the points in dispute, frame its 
recommendations and forward them to the Govern¬ 
ment for orders. It was, therefore, in the nature of a 
report by the Industrial Court to the State Govern¬ 
ment containing its recommendations with reasonj 
therefor. There was no adjudication of any industrial 
dispute or an award in anv such dispute. Conse- 
quently, Section 6 of the U. P. Industrial Disputes 
Act, 1947, would not apply to it at all and that re¬ 
port could not be enforced by the Government as an 
award under S. 0 of the Act. No doubt, when issuing 
the notification on the 3rd of December, 1949, the 
Government purported to exercise the powers con¬ 
ferred on it by S. 3 read with S. 0 of the U. P. Indus¬ 
trial Disputes Act but the mere mention of the powers 
under S. 0 of the Act would not make that order an 
order under S. 0. 

(ii) The second part of the recommendation of the 
Industrial Court was for payment of wages for the 
period of unemployment which had already expired 
on the date on which the findings were enforced by 
the State Government. This part of the order of the 
State Government was, therefore, clearly retrospec¬ 
tive as it related to payment of wages for a past 
period which had expired before the order under S. 3 
(b) was passed by ;the Government. Such orders for 
payment of wages in respect of periods already ex¬ 
pired cannot be validly passed uader S. 3 (b) and this 
part of the order was therefore clearly illegal and its 
enforcement must be restrained by issue of a writ of 
mandamus. AIR 1954 All 538 (FB), Foil. 

(iii) The order passed on the 3rd of December, 
1949, was not an order of the nature contemplated 
by S. 3 (b) of the U. P. Industrial Disputes Act, 1947. 
It was an order of the State Government which, in 
effect, gave its decision on the industrial dispute 
relating to enforcement of certain terms and condi¬ 
tions ot service and not an order requiring the peti¬ 
tioner to observe terms and conditions of service 
specified in the order. This part of the order was 
therefore, beyond the competence of the State 
Government, acting in exercise of its powers under 
S. 3 (b). Enforcement of that part of that order after 
the 20th of January, 1950, would be action taken on 
an order which had no validity in law even when 
passed and such action by the opposite parties must 
be restrained by the issue of a writ of mandamus. 
AIR 1954 All 705 (710 to 714) (Pt E) (Prs 9, 10, 12, 
14). 

[Overruled on another point in AIR 1901 S C 420J. 

_S.3 (b) — ‘Terms and conditions of service’, 

meaning of —(Constitution of Iadia, Art. 309). 

In S. 3 (b) of the U. P. Industrial Disputes Act, 
1947, the expression ‘conditions of employment’ was 
used in order to cover th9 words ‘employment, non¬ 
employment and conditions of labour’ which were 
used iu the definition of an industrial dispute. 

The words 'terms and conditions of employment’ 
used in S. 3 (b), cannot be considered to be narrower 
than the expression ‘conditions of service’ used in the 
Government of India Act, 1935, and the Constitution 

and; therefore, would surely cover terms and condi¬ 
tions relating to removal and dismissal of the work¬ 
men. Reinstatement is different from re-employment. 
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In the case of re-employment, a person, at the time 
of his re-employment, is not deemed to be in service 
and his re employment really amounts to a fresh re¬ 
cruitment or appointment. The position in the case of 
re instatement is different as re-instatement implies 
continuance of previous service. It is true that the 
effect of re-instatement in one respect is the same as 
the effect of re-employment, viz., that the person re¬ 
instated or re-employed comes Pack into the service 
of the employer from the date on which the order for 
re.lmtatement or ru-employmeot is made effective 
but there is one very important distinction. In the 
cise of re-instatement, there is continuity with the pre¬ 
vious service whereas, in the case of re employment, 
there is a fresh start of a new service. Re. instate¬ 
ment and re-employment caonot, therefore, be dealt 
with on the same basis and eveaif the word 're-em¬ 
ployment' be held to be covered by the words ‘re¬ 
cruitment or appointment’, there is do reason to hold 
that the word ‘re-instatement’ must also be similarly 
covered by these words. Re-instatement in service, 
which brings into effect continuity of the previous 
service, is clearly an order relating to terms and con¬ 
ditions of service, or, terms and conditions of employ¬ 
ment. AIR 1954 All 705 (713) (PtF) (Pr 13). 

[Overruled on another point in AIR 1901 S C 420.] 


——S. 3 (b)—Nature of order that can be passed by 
Government. 

The expression ‘to observe for such period as may 
be specified, such terms and conditions of employ¬ 
ment as raav be determined’ gives an indication that 
Cl. (b) of S. 3 of the U. P. Industrial Disputes Act, 
1947, is meant for the purpose of passing orders by 
which the Government gives directions about what 
the terms and conditions of employment should be 
and not how a particular term and condition of em¬ 
ployment already in existence should be acted upon. 
It appears from the language that this provision was 
not meant for the purpose ot dealing with individual 
disputes arising out of the application of a term or 
condition of employment and no power was granted 
to the State Government, under this provision of law, 
to sit as an adjudicator to decide a dispute that might 
have arisen relating to the working and actual appli¬ 
cation of terms and conditions of employment 
already in force. The provision was for the purpose 
of enabling the State Government to vary the agreed 
terms aod conditions of employment for purposes 
specified in S. 3 of the U. P. Industrial Disputes Act, 
1947, under the pressing necessities or expediency 
justifying such course of action. AIR 1954 All 705 
(714) (Pt G) (Pr 14). 

[Overruled on another point in AIR 1901 S C 420.] 


7 (A). Order for payment of bonus if can be 
passed. 

• —S. 3 (b) — State Government—Power to make 
payment of bonus for past period a condition of 
employment of workmen. 

Though Cl. (b) of S. 3 cannot be given a retrospec¬ 
tive effect It is open to the State Government to make 
the payment of bonus for a past period to the work¬ 
men a condition of their employment in future and 
augment their past wages. By giving a direction to 
the employer to pay such bonus the State Govern¬ 
ment does not give a retrospective operation to the 
clause. (1950) 2 Lab L J 11 (Alb, Approved; AIR 1954 
All 538, Reversed; AIR 1954 All 705, Overruled. 
U981) 2 S C R 330 : (1961) 2 Fac L R 101 1 (1962) 
2 Ub L J 379 : (1963) 1 S C J 778 > I L R (1981) 1 
All 384 i (1980-61) 19 F J R 211 : (1961) l L»b L J 
220 i AIR 1961 S C 420 (424) (Pt A) (Prs 4, 5). 

—-S. 3 (b) — Notification under, directing payment 
of bonus by sugar factories — Notification held not 
made in colourable exercise of power. W. P. Nos. 


2909 and 2910 of 1902, Foil. (1965) 11 F LR 398 

(411). 

-S. 3—Order for payment of bonus — Contraven¬ 
tion of Art. 19 (1) (fj— (Constitution of India, Art. 19 

(D(f).) 

An order for the payment of a bonus made under 
S. 3 of the U. P. Industrial Disputes Act cannot in 
any way be held to interfere with the right of the 
employer to acquire, hold or dispose of property, 
within the meaning of Art. 19 (1) (f) of the Constitu¬ 
tion. A I R 1954 All 538 (FB), Foil. 1954 A VV R 
(HC) 448 i 1954 All L J 570 * (LR (1955) l All 761: 
AIR 1954 All 550 (553) (Pt C) (Pr 10) (DB). 


Q —— S. 3 (b) — Order directing payment of bonus 
and retainer allowance if can be passed. 

Per V. Bhargava J.—Since bonus can be a term 
or condition of employment an order can be made 
under Cl. (b) ot S. 3 relating to payment of bonus. 
As regards the order relatiog to payment of retainer 
allowance there can be no doubt at all that such 
order is specifically made for the purpose of regu¬ 
lating the terms and conditions of employment. 
Such an order can be passed under S. 3 (b) of the 
U. P. Industrial Disputes Act. Basil Sugar Mills, 
Ltd. v. State of Uttar Pradesh, 1954 All W R (HC) 
428 : 1954 A L J 452 : I L R (1954) 1 All 457 s A 1 R 
1954 All 538 (547) (Pt H> (Pr 18) (FB). 

[Reversed on another point in AIR 190L S C 420.] 


# —S. 3 (b) — Order under directing payment of 
past bonus—Notification No. 1425 (SH) (Il)/XVlII- 
13 (ST)-50. dated 5th July, 1950-Validity. 

Per Malik, C. J. and Bhargava, J. — (Sapru, J. 
dubitante). 


The order of the U. P. Government contained in 
Notification No. 1425 (ST) (II)/XVHM3 (STJ-50. 
dated 5th July, 1950, and passed under S. 3 (b), U. P. 
Industrial Disputes Act, 1947 in so far as it directs 
the sugar factories to which the notification applies, 
to pay bonus in respect of the past years 1947-48 and 
1948.49 is ultra vires and invalid as the U.P. Govern¬ 
ment had no authority to pass an order determining 
the conditions of service of the workmen with retros¬ 
pective effect and in any case such bonus could bo 
payable only to the workmen who were in service in 
those years. The order relating to payment of retain¬ 
ing allowance is valid and effective. 


ui o. o ui me u. r. industrial Disputes 
Act cannot be given -any retrospective effect. The 
language of this provision is such as to give a clear 
impression of the intention of the legislature that 
orders under it must be purely prospective so as to 
govern future terms and conditions of '.service. The 
use of the words, ‘requiring to observe for such 
period, is a clear indication that the order should 
lay down the course of conduct to be followed by 
the employers, workmen or both in future during 
the period which is to ba specified in the order. 

There cannot be any question of making an order, 

requiring employers or workmen to observe, for the 
specified period, terms and conditions of employment 
which relate to the past employment before the 
passing of the order. So far as past disputes with 
regard to terms and conditions of employment are 
concerned, the power, that was granted to the State 
Government to regulate them, is laid down in Cls. (c) 
and (d) of S. 3 ot the Act whereby an industrial dis¬ 
pute relating to such past terras and conditions ot 
service can be referred for conciliation or adjudica¬ 
tion and for such purposes, the State Government 
can appoint Industria 1 Courts. Consequently under 
S 3 (b) of the U P. Industrial Disputes Act, the 
Mate Governments power was restricted to passing 
orders regulating terms and conditions of employ¬ 
ment to be observed during a specified period after 
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the date of (he order and no order could be passed 
by the State Government so as to alter terms and 
conditiois of service which had already been ob¬ 
served in the past. Basti Sugar Mills, Ltd. v. State 
of Uttar Pradesh. 1954 A VV JR (tiC) 42S » 1954 
AL J 452 : I L JR .(1954) 1 All 457 i A I R 1954 All 
538 (o40 to 343, 548 to 550) (Pt I; (Prs 3, 9, 20, 21, 
23, 25) (FB). 

[Reversed in AIR 1961 S C 420.] 


8. Representation of parties. 

© 7“^ s - S — Cause of workman can be taken 
up by unregistered association of workmen. News¬ 
papers Ltd,. Allahabad v U. P. State Industrial Tri¬ 
bunal. (1960) 2 Lah L J 37 j (1960 61) 19 F J R 1: 
AIR 1960 S C 1328 (1329) (Pt A) (Pr 4). 


—_ U. P. Government Notification No. U-404 
ot 14 7-1954 — Clauses 17 and 21 — Rules under — 
Rule prohibiting lawyer from representing parties — 
Lawyer-Director of employer company — Allegation 
that such person purposely made director — Burden 
of proof is on workers to show that he was made 
director to represent comoany — Mere assertion in 
counter-affidavit is not enough. A I R 1955 NUC 
(All) 1711. 


9. Jurisdiction and powers of Industrial Courts. 

©-S. 3—Statutory Order made under S. 3, Cl. 9 (7) 

—- Industrial Tribunal — Its decision in writing is to 
be pronounced in open Court — Nature of this re¬ 
quirement — It is mandatory — Its non-observance 
renders award nullity — However Government can 
require Tribunal to cure defect. 

Held, on the construction of the provisions of the 
Act and various clauses of the Statutory Order that 
the clear intention of the Legislature was to make 
it imperative that judgments should be pronounced 
in open Court by the Tribunal and judgments not so 
pronounced would therefore be a nullity. However, 
the proceedings that were had before the Tribunal 
would not become null and void if it be held Cl. V (7) 
of the Statutory Order to be imperative. The Gov¬ 
ernment can always require the Tribunal to pro¬ 
nounce its decision in open Court extending, if 
necessary for the purpose, the time fixed for giving 
its decision. Either party to the proceeding can also 
ask the Government to call upon theTiibunal to pro¬ 
nounce its award in open Court. As soon as the 
Tribunal pronounces its award in open Court, the 
proceedings will become fully effective. AIR 1917 
P C 142, Disting. State of Uttar Pradesh v. 
Lakshmi Ice Factory, Lucknow. (1962) Supp 3 
SCR 59 * (1962) 1 Lab L J 281: (1963) 1 SCJ 
320 :1 L R (1963) 1 All 10 t A I R 1963 S C 399 (401 
to 403) (Pt A) (Prs 7, 10, 17). 


A civil Court has jurisdiction to entertain a suit in 

respect of an adjudication made by a tribunal if it U 
shown that the award or the adjudication was wholly 
without jurisdiction or was lounded on a reference 
made outside the provisions of the statutes. 

W here, in respect of an industrial dispute raised 
by a workman in his individual capacity, the State 
Government made a reference to the adjudicator who 

made an award, and the employer filed a civil suit to 
set aside the award. 

Held, that the dispute raised by a workman in in. 
dividual capacity was no industrial dispute within 
the definition of that term. The reference to adjudi¬ 
cation was, therefore, against the provisions of S. 3 
of the U. P. Industrial Disputes Act and the award 
therefore was wholly without jurisdiction and the 
jurisdiction of the civil Court to entertain the suit 
was tot barred. A I R 1963 S C 1547; A I R 1904 S C 
322, Rel. on. (1965) 10 Fac L R 219: (1965) 2 Lab L) 
593 (All). 

-8.3-Order uoder-G.O. No. U-464 (LL.)XXXVI- 

B 257 (LLJ/1954. dated 14-7-1954, Cl. 7—Applies in 
terms only to a Tribunal and not to an Adjudicator- 
Adjudicator need not pronounce award in open Court 
in presence of parties—Award not void for failure to 
do so. AIR 1964 All 156 (160) (Pt C) (Pr 14) (DB). 

-S. 3—Contract of service between employer and 

employee-Termination of service according to con¬ 
tract—Power of Adjudicator to go behind and modily 
same. 

Held, on facts-that it was cot open to the Adjudi¬ 
cator to go behind the ; agreement entered into between 
the patties and the Adjudicator had gone beyond his 
jurisdiction in modifying the agreement and in direct- 
ing restoration or reinstatement of the employee and 
making him permanent for all time; when he was only 
temporarily employed for certain period. 

If the employee knowing full well that he was 
being employed temporarily accepted the employ¬ 
ment, he may himself be defrauding, but so far as the 
employer is concerned, his action in terminating the 
services of the employee according to the agreement 
cannot be questioned. AIR 1959 All 639, Foil. 

Iq certain circumstances, for good and substantial 
reasons a certain agreement mav be modified by 
Industrial Tribunals, which probably ordinarily they 
would not be entitled to do; but if there are no rea¬ 
sons given, a solemn agreement entered into between 
the parties will always stand. AIR 1950 S C 231 and 
AIR 1957 SCI, Re’, od. (1960) 1 Fac L K 504 t AIR 
1960 All 734 (737, 738) (Pt B) (Prs 15,17). 

-S. 3—Agreement arrived at in conciliation pro¬ 
ceedings-Enforcement against non-parties—(Indus¬ 
trial Disputes Act (1947), S. 18). 


# —"Ss. 3, 5-Company employing contractor for 
certain work — Dispute between contractor and his 
workmen regarding terms of work—Dispute referred 
to Tribunal—Company neither made a party nor any 
issue concerning company included in reference — 
Company subsequently added as partv — Question 
whether workmen were employees of company or 
not raised and decided by tribunal — Decision held 
to be without jurisdiction as the matter was not re¬ 
ferred at all to the tribunal nor did it arise out of 
any matter specified in the reference order. U. P. 
Electric Supply Co., Ltd. v. Its Workmen. (1960) 3 
SCR 189 i (I960) 1 Lab L J 806 i i960 S C J 705 i 
AIR 1960 SC 818 (819) (Pr 5). 

-S. 3 — Reference of Industrial dispute outside 

provisions of statutes — Award on such reference is 
without jurisdiction — Civil suit to set aside award, 
is not barred — Civil P. C. (1908), S. 9 — Industrial 
Disputes Act (1947), Ss. 2(k), 17(2). 


Though the U. P. Industrial Disputes Act has been 
framed on the model of the Central Act, a provision 
similar to S. 18 of the latter Act is conspicuous by its 
absence in the U. P. Act. Therefore an agreement 
arrived at in conciliation proceedings under the U. P. 
Achcannot be binding on persons who are not parties 
to if. Nor could the Courts hold the principle of 
S. 18 of the Central Act to be applicable to such a 
case, when the legislature itself did not consider it nt 
to recognise it, on any grounds of expediency. 

Held, also that cl. (5) of the G.O. issued by the 
State on 15-3-1951 did not authorise the enforcement 
of the agreement against non-parties to it because 
what it dealt with was the question relating to who 
could be called and heard when conciliation pro¬ 
ceedings were started by some of the workers of an 
organisation only and not with the question ot the 
enforcement of the agreement at all. AIR iy5o A1 * 
688 (690) (Pt B) (Prs 12,13) (DB). 
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— Ss. 3 (b) and 6 — Industrial Disputes (Appellate 
Tribunal) Act (1950), 8. 7 — Findings of Industrial 
Court — Nature of, stated — No appeal lies to Appel¬ 
late Tribunal directly from order of Industrial Court. 
AIR 1955 NUC (All) 3287. 

-S. 3 — Dispute referred to Industrial Tribunal 

under Act — Order by Tribunal — Question whether 
order is within jurisdiction — Reference to Industrial 
Disputes Act (14 of 1947) is irrelevant-Question has 
to be decided on consideration of the U. P. Act and 
the order of the U. P. Government referring the dis¬ 
pute to the Tribunal-(Industrial Disputes Act (1947). 
AIR 1955 NUC (All) 2026. 

-S. 3—General order of Government referring dis¬ 
pute to Tribunal — Clause io order, empowering Tri¬ 
bunal to direct employers to pay travelling expenses 
and leave pay of representatives of workers, repre¬ 
senting their case — Such direction must be included 
in costs in award — Amount can be recovered as 
arrears of land revenue—(Industrial Disputes Appel¬ 
late Tribunal Act (1950), S. 2 (c):(iii)—(Constitution of 
India, Art. 226). AIR 1955 NUC (All) 2026. 

10. Conciliation Board. 

S. 3 (b) — Regional Board should exercise its dis¬ 
cretion and not merely follow directions given in 
Government Order. 

Where the Regional Conciliation Board considers 
the directions given in the Government Order as 
good directions on equitable principles, there is noth¬ 
ing wroDg in its giving effect to them. But the Board 
must consider freely on the merits of such directions 
before giving effect to them. The Board is not to give 
effect to those directions, for it should in its own 
rscretion come to the conclusion that a decision on 
those lines would be just in connection with a parti- 
MQ^/ Q . dl l S . t / i o a L disputc - U955) 2 Lab L 1 1 : I L R 

(Pfl4) (DB) 216 1 A 1 R 1955 A11 578 l 581 ) (*t F ) 

-S. 3 Constitution of Conciliation Board-Gov¬ 
ernment order appointing regional conciliation Board 
re erring to Electricity and Engineering industries as 

f® pr r eS i Dt f d ln Panel-No separate;panel consti- 
tuted for industries in that area - Intention held to 
e to form Conciliation Board for particular area out 
*fL paD ? n 0r ? ed in Government’s order — Constitu- 
°\ B ? a J d *° conciliate dispute in the industries 
held not defective. AIR 1955 NUC (All) 1264 (DB). 

11. Notifications under—Miscellaneous. 

.•*“7^ 8 ( g)«d 6-Cl. 9 (7) of the Standing Order 
S 3 d ri r S ' 3 o/ 7 ^ lth,n powers contemplated in 
li P (g n^? U . Se n 9(7) 1S uo } iQ conflict with S. 6. See 

1963 S C 399 D,SPU ' eS * (2b ° f 1947) ’ S * 6 - AIR 

XtoTlO 3 3 iq 4 d fi 8 ri U *// Government Order under, 

Fnnm-i 0 3 ' 19 1 4 - 8, 9*V 5(a) and 23 ~ Applicability- 
Enquiry pending before conciliation officer — Ad- 
plication by employer—Competency. P 

K?| he ? e ° f t8 , e P * Government order shows 
Sul fnr fh« tW ° m ° des are P J ovided in els. (5)(a) and 
mflnV°f • S commencement of proceedings for settle. 
ment °f industrial disputes generally, a special provi. 

“ a m R d6 , in C M 3 that « an enquiry is proceeding 
cl a 1 fv .I R 1 e . gi onal c onciliation Board or the Provin! 
thf! l Board or an a PPeal is pending before 
^rn/^ dUS ■^ ^ k a !l? 0U^^, no workman shall be discharged 

no: Wntt0D P ermissi °n Of the Regional 

Officer'concerned 06 ' " ** AddUi0nal Co ““ wto » 

Clause 5 (a) of the order has no application in a case 

Hfln^ th l Speclal 1 provisIons of cl * 23 are applicable. 
SSr inquiry is in fact pending before a 
Goncillation Officer cl, 23 pplles in respect of any 


discharge or dismissal of workman and the employer 
cannot take advantage of cl. 5(a) and such an ap¬ 
plication cannot in law be entertained by the Board. 
J. K. Cotton Spinning and Weaving Mills, Co., Ltd., 
v. State of U. P. (1962) 1 S C J 417 i (1961) 3 S C R 
185 : (1961) 2 Fac L R 529 : I L R (1961) 2 All 493 : 
(1960-61) 19 F J R 436 i (1961) 1 Lab L J 540 : AIR 
1961 S C 1170 (1173 to 1175) (Pt A) (Prs 4, 8, 1C 
to 12). 

$—Ss. 3, 6 and fl-A (as amended by U, P. Ordi¬ 
nance 1 of 1953) —General order under S. 3 specify¬ 
ing time within which award on reference to Tribu¬ 
nal have to be submitted—General order amended by 
enlarging time — Effect on reference—Submission of* 
award beyond time originally fixed—Effect of S. 3 
of Amending Ordinance 1 of 1953—Award if vali¬ 
dated—(U. P. Industrial Disputes (Amedment) Ordi¬ 
nance (I of 1953), S.3). 

Where the award was submitted loDg after 40days,, 
within which it had to be submitted and there was 
no order of enlargement of time and the appeal 
before the Tribunal was filed after the commence- 
ment of the U. P. Industrial Disputes (Amendment). 
Ordinance (1 of 19^3), S. 3 (2) and not S. 3 (S) of the 
Ordinance applies and the award by virtue of S. 3(2) is 
validated and its validity cannot be questioned merely 
on the ground that it was submitted after the period 
within which it should have been submitted State oP 
U. P. v. M/s. Swadeshi Cotton Mills Co., Ltd. 1958 
S C R 971 : (1958) I Lab L J 9 : (1957 53) 13 F 1 R 
411 : 1958 S C J 567: AIR 1958 S C 187 4 191 to 193) 
(Pt A) (Prs 7, 10,13). 

G 3(f)—Essential Supplies (Temporary Powers) 

Act (1940), S. 3 (4)—Mill ^producing cotton yarn 
closed—Thereafter orders haudiog over management 
of mill to authorised controller passed— Orders held 
were invalid-Deprivation of propeity. See Constitu¬ 
tion of India, Art. 13 (1). AIR 1955 S C 624. 

• 7T 8 *- 3 aad Government Order No. 388 (xi> 
(xvin)/37 (11) 50 dated 2nd March, 1951, amending. 

?o S ; D 4 and 7 , ^ of Original Order dated 10th March 

1948-Award of Regional Conciliation Board, con- 

sisting of three members signed by two who alone 

were present on the last date of hearing - Award is- 

not void and inoperative (Industrial Dispute Award— 

8igni . D < f„ 0 x f )* Atherton West & Co. Ltd.; Kanpur v. 

£!!!« Mazdoor Union. 1953 SCJ 333 :1954 S C A 

: i 1953 SCR 780 1 AIR 1953 S C 241 (243) (Pt A> 
Irr 12)« 

•. 7I S :, 8 (di-industrial dispute referred to Indus¬ 
trial Tribunal by notification dated 24-4-1951—Time 
tor making award expiring on 9.0.1951 and further 
notification extending time upto 30-0-1951-30-6-1951 
a public holiday and 1-7-1951 a Sunday — Industrial 
tribunal was a Court and hence award made and 
pronounced on 2-7-1951 was well within time and 
was valid and bind ing on parties. Vishwamitra Press, 
Kanpur v. Its Workmen, 1953 S C j 13 : 1953 s C R 
272 ! U£53) 1 Lab L J 184 : (1953) I Mad L J 189, 
1953 S C A 378 i AIR 1953 S C 41 (42) (Prs 5, 7), 

•—S. 3 — Enforcement of terms of an agreement 
all workers^ n °* enR)rced as an agreemeat sgaiust 

a ?J aBreemen . t arrived at a conciliation pro- 

finin g T lh S0m8 ° the workers only cannot be 
enforcer! as an agreement against others who were 

not Partes to it, it is open to the Government if it 

°5f d , tte , ter ™ s °* the agreement to be reason- 
able and is of the opinion that it is necessarv to 

enforce those terms against all the workers for ^ny 
purposes mentioned in the section, to do so by an 

se0tion * If therefore it is del? 
from the order that the Government did mean to oass 

an independent order under the section, that is a eond 

order eveu though It subrtautially'followedtht 
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agreement arrived at between the employer and some 
of the workers only. AIR 1958 All 0SS (691) (Pt C) 
<Prs 15, 16, 18) (DB). 

-Ss. 3 and S — Order under made by Governor, 

dated 15th March 1951, Cl. 17—Applicability. 

The award of an Industrial Tribunal or an adjudi¬ 
cator may impose upon an employer the duty of 
doing seme act which extends over a period of time, 
such, for example, as re-iustatement, of dismissed 
employees, or it may impose upon the employer an 
obligation to pay a sum of money. In the first case 
the obligation is one of a continuing nature, in the 
second it is not; and the terms of cl. (17) are such as 
to make its provisions applicable to obligations of 
the first kind only. (1956) 2 Lab L 1 297 i 1956 All 
L J 381 : (1956-57) 11 F J R 148 : AIR 1956 All 730 
(731) (Pt A) (Pr 5) (DB). 

-Ss. 3 and 8 — Order under, made by Governor, 

dated 15th March, 1951, Cl. 17 — Period within 
which amount under award is to be recovered — 
(Industrial Disputes (Appellate Tribural) Act (1950), 
S. 20(1). 

Money due from an employer under an award 
has not necessarily to be recovered within the period 
during which that award remains in operation. 1956 
All L I 381 : (1956-57) 11 F J R 148 : (1956) 2 Lab 
L J 297 : AIR 1956 All 730 (731) (Pt C) (Pr 6) (DB). 

-S. 3—Authority, permitted to make order subject 

to condition — Condition not observed — Order has 
not force of law. See Constitution of India, Art. 220. 
AIR 1956 All 689 (DB). 

-S. 3—Pending proceedings—Effect of Gen. Order 

No. U-64 (LL) dated 14th Juiy, 1954 (U. P.) — It has 
to be treated 8s fresh reference which is a valid 
reference. AIR 1955 NUC (All) 1733. 

-S. 3 — U. P. Government Order No. U 080 (LL) 

XXXVI—(B)—257 (LL)—1954, dated 8th September. 
1954 —Construction effect and validity of considered 
—(Constitution of India, Art. 220). AIR 1955 NUC 
( All) 1732 (DB). 

-S. 3 — Order under passed on basis of report 

submitted under S. 14 by a Court of inquiry— 
Validity—(Constitution of India, Art. 226). 

The State Government, in order to proceed under 
S. 3 of the U. P. Industrial Disputes Act, 1947 has to 
form an opinion that it is necessary or expedient to 
make an order under that section for securing the 
public safety or convenience or the maintenance of 
the public order or supplies and services essential to 
the life of the community, or for maintaining employ¬ 
ment. If the State Government comes to that opinion 
it is thereafter empowered to pass general or special 
order makiDg provisions for the matters mentioned in 
els. (a) to (g) of that section. The provisions of S. 3 
and the remaining provisions of the U. P. Industrial 
Disputes Act, 1947, nowhere prescribe the materials 
on which this opinion of the State Government is to 
be formed, nor do they prescribe any procedure for 
arriving at that opinion. Clearly, therefore the State 
Government is entitled to form its opinion on any or 
all material and information available to it. 

Since S. 3 merely requires the opinion of the State 
Government as a preliminary to the exercise or 
powers under that section, the High Court is not 
competent to see whether the opinion arrived at by 

the State Government is or is not correct. There being 
no bar in any law to taking into account the report 
of a Court of Enquiry appointed under the Industrial 
Disputes Act, 1947, an order passed under S. 3 ot the 
U. P. Industrial Disputes Act, 194/, on the basis ot 
such report cannot be challenged on the ground that 
the reference to the Court of Enquiry of the indus¬ 
trial dispute itself was not valid and was not in 
accordance with the provisions ot the Industrial 

Disputes Act, 1947. 


Held, that the order contained in U. P. Govern, 
ment Notification No. 1425 (ST) (I[)/XVII[.50, dated 
5th July, 1950 could not be challenged on ground 
that the Government was not competent fo refer the 
dispute to a Court of inquiry and make the recom¬ 
mendation made by it binding on the parties as those 
matters were irrelevant to the validity of the order. 
Basti SugarJMills, Ltd. v. State of Uttar Pradesh, 1954 
All W R (HC) 428: 1954 A L J 452 « I L R (1954) 

1 All 457 . AIR 1954 All 538 (544) (Pt D) (Pr 13) 
(FB). 

[Reversed on another point in AIR 1901 S C 420.] 

-Ss. 3. 4 and 8— Government order No. fll5(LRL)/ 

XV1RII-7 (LD/51, dated 15th March 1951, Cl. 10 
and Govt, Order No. 3092 (T. D ) XVIII-28 (T. D ), 
1951, dated 28th June 1951, Cl, 16 — Power of Gov¬ 
ernor to extend time. 

Clause 16 of G O. No. 3092 authorising Adjudi. 
cator and Tribunal to hear dispute and prooouace its 
decision within 40 divs (excluding holidays) from 
date of reference, i. e., 28th June 1951— Period of 40 
days extended upto 15th September 1951 aod again 
up to 30th September 1951 and lastly up to 1st 
November 1951 by orders dated 31st August 1951; 
24th September 1951 and 17th October, 1951 respec¬ 
tively—Award by adjudicator made on 1st November 
1951 — Appeal against-Tribunal modifying it-Writ 
application by employer on ground that adjudicator 
became functus officio after 14th August 1951 when 
the period of 40 days expired and that therefore, the 
Governor could not extend the period as the etdect of 
such order would amount to reviving the right of 
the adjudicator to make an award — Extension held 
valid it being not necessary that such orders should 
have been passed before the expiry of the period 
which was sought to be extended—The adjudicator 
held remains seized of the references till he makes 
his award or till the reference to him is withdrawn 
by the Governor and that so long as he remained 
seized of reference Governor could make order 
extending period of decision and thus makiDg him 
competent to make award—No valid objection, held 
could be taken to adjudicator’s making award with¬ 
in any such extended periods—(Ss. 508, 514 and 52 
of C. P. Code (1882), compared.) I L R 1954) 2 A1 
378 i AIR 1953 All 624 (626,627) (Pt A) (Prs 6, 8, IS) 

(DB). 

12. Writ under Art. 226 of the Constitution. 

-Ss. 3, 6-A, 8—U. P. Govt. Notification No. U-464 

(LD/xxxvi-B-257 (LL)-1954, D/- 14-7-19 d 4 Cli. 3, 
11 —Individual dispute espoused by wholly foreign 
trade uuion-Referenceof—Validity-Power of High 

Court to interfere under Art. 226, Constitution 
IqcI is 

VThe services of an employee are terminated and 
there is no apprehension of any strike or lock-out in 
that concern, then the machinery of the Industrial 
Disputes Act does not come , ? to .°R 0r ^'?°iJ t t ' S reatQ ^ 
when the services are terminated ® D(i 
resentment in the majority of the workmen that there 
would be a danger of strike or lock-out or of violence 
and there would be a necessity to bring the machi 
nery of Industrial Disputes Act in o operation. 

The services of a temporary clerk were terminated. 
His cause was espoused by a union of an entirely 
different industry and of which he was not a memoer 
on the date when his services were terminated. The 
State Government referred the dispute to the Adjudi- 

Ca HeH, (i) that the dispute was ouly au individual 
dispute and not an industrial dispute, and the 
Government had no jurisdiction to *ejer' lt f or ®dfudi* 
cation . 1957 S C J 500 ; 1957 M L J (Cn) 540 ; AIR 

1957 S C 532, Applied. . 

(ii) The High Court could interfere under Art, mo. 
Constitution of India, with the discretion of the State 
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Government in treating the dispute as an industrial 
dispute and quash the order of reference and the 
award by the Adjudicator : 1957 S C J 566 ; 1957 
M L J (Cri) 540 : A I R 1957 S C 532, Foil. (1900) l 
Fac L R 564 ; A I R I960 All 734 (737, 738) (Pt A) 
(Prs 12, 13, 18). 

-S.3—Notification under — Does not incorporate 

in it any decision or determination by any judicial or 
quashjudicial authority—No writ can be issued for 
quashing such notification. See Constitution of India, 
Art. 220. AIR 1958 All 80 (DB). 

—S 3—Mandamus against Government—G. 0. No. 
015 dated 15.3-1951, Cl. 10 issued under Ss. 3, 4 and 
8ofU. P. Industrial Disp utes Act—Interpretation of 
—Cl. 10 empowered the Government to refer at any 
time any dispute to Industrial Tribunal or to any 
other person — Condition precedent to this being 
done, however is that the State Govt, is of opinion 
that any industrial dispute exists or is apprehended— 
Court is not competent to direct the Government to 
refer dispute regarding which order of reference is 
silent. See Constitution of India, Art. 220. AIR 1956 
All 367 (DB). 

-S. 3—Right of employee’s union — Trade uoions 

can be parties before Industrial Tribunal—If Labour 
Appellate Tribunal decides case against employee’s 
union, they are directly affected by result of decision, 
and are entitled to apply for a writ of certiorari. See 
Constitution of India, Art. 220. A I R 1955 N U C 
(All) 3296. 

S. 3 — Application for writ of mohibition — 
Investigation into question of fact — Question as to 
employee being a workman. See Constitution of 
India, Art. 226. AIR 1955 N U C (All) 2604. 

-S. 3—Reference under, valid—Proceedings before 

conciliator need not be valid — Prayer to quash the 
proceedings will not be granted, since it will s*rve 
no useful purpose — Constitution of India, Art. 220. 
AIR 1955 N U C (All) 2664. 

—S. 3 — Reference under — It is in discretion of 
Adjudicator to go into certain dispute again after 
lapse of long period — High Court will not express 
any view on the matter in application under Art. 220 

“i^stifution of India, Art. 226). AIR 1955 N U C 
\AI1) 2664. 

^T S K?o-? r ^ r ^ d0r ~ G * °- No - 015 da * 0d 15th 
March 19ol, Cl. 10 — Power of Government to refer 

dispute for adjudication is discretionary—Exercise of 

discretion not arbitrary - Writ of Mandamus cannot 

1955 NU C (Am784 ti0n °' India • m * 1 R 

—?r i R V??® n K li0 “ - Government Notification 
No. U-404 of 14-7-54, CIs. 17 and 21 - Director of 
company who is a practising lawyer can represent 

a d ^ c h>r- Lawyer-director not 
allowed to represen company - Writ under Art. 220 
can be issued — Industrial Disputes Act (1947), S .30 

Art ( n, 13) * S’ 2 (ID^(Constitution 

1955 NUC (AH? mi’° r0t,On ° f Trlbunal) * A 1 R 

jTili t R . efer0nC0 o f Industrial dispute to Indus- 
i Trlb ; nal and Industrial Appellate Tribunal of 
India on its own motion and not on report of conci- 

hfifnpfl ® oard ~I Q validity of report and of proceedings 
X 1are not material for consideration of 

AIB 1954 Al!°5 D i6 (DB).° nS tUti0 “ °' Iodlai Art ’ 226 ’ 


within Art. 136—Appeal against his order or direction 
not competent. See Constitution of India, Art. 130. 
AIR 1963 S C 677. 

•Ss. 3 and 8—Industrial Tribunal — Authority, 


13, Appeal* 

8 ”? C °P 0 - Appeal lies from adjudi- 

Tng of—ConpniaHft d n£ Unals 0D, y^ Tribllna, ’ mean - 
C| 8 29 of ex0rc king Powers under 

of* U P 9 r j er ?! V*£* Governor ur »der Ss. 3 and 8 _.s s 4 1 an A *" r 

U. P* Industrial Disputes Act - Not a tribunal X VH1-7 (LL)/5 ifD/^lsSTo^ a!o and 


meaning of—Conciliation Officer exercising authority 
under Cl. 29 of the Order under U. P. Industrial Dis¬ 
putes Act—No appeal lies under S. 4 against his 
order. See Industrial Disputes (Appellate Tribunal) 
Act (1950), S. 2 (c). AIR 1963 S C 677. 

SECTION 4 

© —“S. 4—Representation — Cause of workman can 
be taken up by unregistered association of workmen. 
Newspapers Ltd. Allahabad v. U. P. Industrial 
Tribunal. (1960) 2 Lab L J 37 i (1960*61) 19 F J R 
1 1 AIR 1960 S C 1328 (1329) (Pt A) (Pr 4). 

-S. 4—Order of reference — Contents and form of 

—Nature of dispute and convenience of parties — 
Consideration by Government — Need not be specifi. 
callv mentioned — Industrial Disputes Act (1947), 
S. 10, 

The Government is not required to specifically say 
in the order of the reference that it has considered 
the nature of dispute and the convenience of the 
parties before referring the matter to the Adjudicator. 
The fact that the Government referred the dispute to 
the Adjudicator for decision indicates that it con¬ 
sidered it necessary to do so. Spe. App. 347 of 1959 
(All): A I R 1959 S C 308, Rel. on. (1962) 1 Lab L ) 
1 (All). 

-S. 4—U P. Government Order No. U. 404 (LL)/ 

30 B 257 (LL)/1954 (dated 14-7-1954), Paras 3, 5(3), 
11—Reference of industrial dispute in certain concern 
by workers' union of industry when there was 
workers 1 union of concern itself—Validity — Dispute 
referred to Industrial Tribunal by State Government 
Reference cannot be called in question on ground 
of competency or worker/ uoion of industry to 
make reference. See U. P. Industrial Disputes Act (28 
of 1947), S. 3. A I R 1956 All 597 (DB). 

——-S. 4—Mandamus against Government—G. O. No. 
015 dated 15-3-1951, Cl 10 issued under Ss. 3, 4 
and 8 of U. P. Industrial Disputes Act — Interpreta¬ 
tion of—Court is not competent to direct Government 
to refer dispute regarding which order of reference is 
s ‘lent. See Constitution of India, Art. 220. AIR 1950 
All 367 (DB) C 

“■S 4 — Notification under — Requirements — 
Specification of dispute. 

When a dispute is actually referred all that is re- 
quired by S. 4 is that the matters referred should be 
specified The specification may be made either by 
giving the details in that order itself, or by making 

some earlier notification, which had already received 
adequate Publicity, a part of the order referring the 
hi latt . er course is cbosen, it has still to 

r.frwl tha j the order ’ r0,0rrin 8 the dispute for ad¬ 
judication does not specify the matters for adjudica- 
tion. AIR 19o5 All 549 (550) (Pt A) (Pr 5). 

cTl S n 4 “pF* °* 615 dated 15th March 1951 

nHfnA.wu '? rer i- oE Gov0rnmen t to refer dispute for 

adjudication is discretionary—Exercise of discretion 
See & W f ri J °a- Mandamus canQ °t be issued. 
(All) I764 t 0n ° f India ’ Art * 226 ’ AIR1955 N U C 

1.7 ? efer .®DCe of Industrial dispute to Indus. 

nwi mil 0 USt j a Appellate Tribunal of India on its 

-lSvThdit? S n a f n r« 0Q f rep S rt ? f conciliation Board 
i d ty °; rep0rt of and of proceedings before 
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ment Order No 3092 (T D.) XVIII-28 (T. D.)/-1951, 
D/• 28-0*1951, Cl. 16 — Governor can make order 
extending period of decision and thus making adjudi¬ 
cator competent to make award—No valid objection 
held could be taken to adjudicator’s makiDg award 
within any such extended periods. See U. P Indus¬ 
trial Disputes Act (28 of 1947), S. 3. AIR 1953 All 
624 (DC). 

SECTION 4*1 

-Ss. 4-1, 4-K — Award — Fmployer desiring to 

change conditions of service—Notice—Procedure. 

In the U. P. Industrial Disputes Act, if award has 
once been given it will continue to have its effect 
until it has been varied with a notice under S. 4-1. 

When once an award is given it will remain in 
force as contemplated by the Act. But after the expiry 
of the period, if the award is of a permanent charac¬ 
ter giving certain benefits for goods the award would 
be deemed to the part and parcel of the conditions 
of service and [each party would be bound by the 
award. Section 4-1 gives the power to the employer 
to effect any change in the conditions of service, but 
the only condition is that such change shall not be 
effected without giviDg notice to be workmen likely to 
be affected and the period of notice fixed is 21 days. If 
acting under the powers given to the employer under 
S. 4-1, he has given notice to change the terms and 
conditions ol the service and, if the employees are 
not satisfied it is open to them to raise an industrial 
dispute. (1962) 1 Lab L J 309 : (1961) 3 Fac L R 92: 
A I R 1961 All 321 (324, 325) (Pt D) (Prs 10, 12, 
13, 15). 

SECTION 4-K 

—Ss. 4-K and ll-A—Power of State Government to 
make reference—Delegation of—Validity. 

The State Government cannot .be said to act in 
excess of the provisions of S. ll-A when it delegates 
to the Deputy Labour Commissioner the function of 
making reference of an industrial dispute under 
S. 4-K. (1965*66) 29 FJ R 441 >(1965) 2 Lab L J 
340* (1965) 10 Fac L R 256 : AIR 1966 All 130 (132) 
(Pt A) (Pr 6 ). 

-S. 4-K — Reference of industrial dispute once 

refused— State Government not barred from referring 
again — Previous refusal to refer does not operate as 
res judicata or an estoppel. 1964 All L J 42 : (1964) 
1 Lab L J 724 : 1LR (1964) l All 560 : A I R 1964 All 
328 (329) (Pt A) (Pr 3) (DB). 

_Ss 4 .K and 5-C — Labour Court (Gorakhpur) 

Rules’(1957), R. 33 (ii) of Ch. IV - Rule does not 
empower Labour Court to decide industrial dispute 
referred without goinfeinto.merits. (1964) S Fac L R 
269 (All). 

_Ss. 4-K and 11-A-Dispute referred for adjudica¬ 
tion—Withdrawal of reference by State Government 
—Reference of same dispute a second time toTribunal 
bv the Deputy Labour Commissioner — Validity- 
Power of State Government to delegate its authority 
to the Deputy Labour Commissioner — State Govern¬ 
ment has authority to delegate its powers under 
e 4-K to Deputy Labour Commissioner under S. ll-A 
— Withdrawal of reference by State Government will 
har the Deputy Labour Commissioner from mak* 
f D °g aVe ferenc/ under S. 4-K read with S ll-A. it ho 
. ® . • c a /ikrmfr pxistcncc of Q dispute. 1958 All 

I s s T a oco e writ No. 004 of 1958 dated 18-9-1958, AIR 
kJi 8 C 1095 Rel. on ; AIR 1958 S C 1018 Dist. 
(19M) 7 F« L B2fl* (1964)1 Lib L J 122 :1 L R 
(1963) 1 All 119 (DB). 

_«. 4 d<) — Reference bv Labour Commissioner to 

the Industrial Tribunal on basis of report: of Concilia¬ 
tion OIBcer - No indication in order that dispute 
referred was one which arose after closure of business 
by the employers-Reference is not incompetent on 


the ground of lack of jurisdiction being apparent on 
the face of the order—It is for employers to raise the 
contention before the tribunal and adduce evidence 
and the tribunal has jurisdiction to decide the ques¬ 
tion. (1962) 5 Fac L R 268 > (1962) 2 Lab L J 698 
(All). 

-S. 4-K (as amended) — Government can validly 

delegate its power to satisfy itself of the existence 
of an industrial dispute. 

The power of the Government to satisfy itself of 
the existence of an industrial dispute as a condition 
precedent to the making of a reference to the Labour 
Court is capable of delegation. The forming of an 
opinion as to the existence of the dispute is a condi¬ 
tion precedent to the exercise of the power of refer¬ 
ence and the condition cannot be divorced from the 
power itself. The State Government has the power 
to delegate any power exercisable by it under the 
Act to any officer or authority subordinate to it. The 
authority to delegate the powers enables not only 
the delegation of those powers but also the power of 
performing the conditions necessary for the exescise 
of the powers : W. P. No. 004 of 1955, D/- 16-9-58 
(All) and (1901) 1 All E R 440, Rel. on. (1962) 1 
Lab L J 31)8 : (1961) 3 Fac L R 82 (All). 

-S. 4 K—Two references regarding disputes bet¬ 
ween same parties — Labour Court making joint 
award — Validity of — Jurisdiction of Labour Court 
not affected. 

Held on facts, that there could be no objection to 
the Labour Court adopting reasonings in an earlier 
award in makiDg an award in the other case. The 
Labour Court could make a detailed award in one 
case and pass a brief order by way of award in 
another case. If the Labour Court makes a joint 
award to be applicable to both the cases there cao in 
substance be no illegality. At the most it would be 
an irregularity which would not vitiate the proceed¬ 
ings. The High Court could interfere with the award 
of the Labour Court only if it had committed some 
material irregularity in the exercise of jurisdiction. 
Making of a joint award was not a material irregu¬ 
larity. (1961) 2 Fac L R 500: (1961) 2 Lab L J 
184 (All). 

-Ss. 4*K and 5-B-Existence of industrial dispute 

—Jurisdiction to decide-Outiide purview of High 
Court-(Constitution of India, Art. 226). 

Whether an industrial dispute in fact existed or 
not is a matter which is within the exclusive juris¬ 
diction of the referring authority to determine. It is 
outside the purview of High Court s scrutiny to see 
for itself whether an industrial dispute existed or 
not. 1958 All L J 863 : (19o9) 1 Lab L J 227 « AIR 
1959 All 309 (371) (Pt A) (Pr 6). 

_Ss. 4*K and 5-B — Industrial dispute — Dispute 
with regard to designation attached to any post. 

Where the designation attached to any office is 
directly linked with the conditions of service o an 
employment pertaining to that office, the designation 
itself becomes a part and parcel of the terms of 
employment, and hence where the change in the 
designation of post affects the terms of employment 
of persons holding them, it cannot be successfully 
urged that the dispute with regard to the dej 
is not such as can be referred under the Industrial 
nunntes Act 1958 All L J 893: ( 1959 ) 1 Lab LJ 
227 P : AIR 1959 All 369 (371, 372) (Pt B) (Prs 9, 11). 

_Ss. 4-K and ll-A — Delegation of powers exer¬ 
cisable by State Government—Validity. 

Section 4K in providing that where the State 
Government is of opinion that an industm depute 
exists, it may refer the dispute to a Labour Court, 
etc. has conferred on the State Government a legal 
ability or authority to make a reference to a Labour 
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Court. It cannot be said that the Legislature has 
providing as'aforesaid in S. 4-K conferred power on 
the State Government which it alone must always 
perform, and cannot delegate it to other authority. 
1958 All L J 863 j (1959) 1 Lab L J 227 : AIR 1959 
All 369(372) (Pt E) (Pr 18). 

—Ss. 4-K and 11-A —rScope — Duty and power — 
Distinction pointed out — Delegation under S. 4-K 
is-of power, not of duty — Subordinate authority 
forming opinion that there is industrial dispute — 
Opinion held was without jurisdiction —1958 All L J 
803; W. P. No. 004 of 1958, D/- 10-12-1958 and 
W. P. No. 908 of 1958, D/- 15-12-1958, Dissented 
from. ILR (1959) 2 Ail 141. 

SECTION 5 

• —S. 5—Company employing contractor for cer¬ 
tain work — Dispute between contractor and his 
workmen regarding terms of work — Dispute refer, 
red to Tribunal — Company neither made a party 
nor any issue concerning company included in re¬ 
ference — Company subsequently added as party — 
Question whether workmen were employees of com¬ 
pany or not raised and decided by tribunal — Deci. 
sion held to be without jurisdiction as the matter 
was not referred at all to the tribunal nor did it 
aiise out of any matter specified in the reference 

AIB I960 SC818.” dUS,tial DiSP “ ,eS A °' (1947) ' S ' 3 ' 

- Ss. 5 and 2(1) — A single reference by Labour 
Commissioner to Industrial Tribunal regarding dis¬ 
putes between several employers and their workmen 

1!! c o Sa u , S T e £»-. U \ P ' t Indusfria l Disputes Act 
(1947), S. 2 (1). (1902) 2 Lab L J 698 (All). 

SECTION 5.B 

mVh 5 pV 7 Ui P * l ndu8lr, ‘ al Disputes Rules 

ienrpcpnf ii B .®I*r®nce by Union which did not 
represent all workmen not valid. 

5 " u and . ru l e , 8 and in a case of voluntary 
r ference to arbitration the reference must be by all 

renreTn^fnf.li T km ° n , 0r by a Uni0Q or Unions 
rAn^ff 00 ! 1 ?- 6 a ^ be , workm0 n involved or by five 

wh,Vh eD j^ IVe \ ° f those WOrkmen * Where a Union 
vo! ,n h J ld ?° l a11 the workmen made 

workm« y r f e J eren f ce of dis Pntes which involved all 
s 7“, the reference is not valid reference under 

be nLcSi a ^^ d ^ ei l onitisinvalid and must 
» n q a - ash T ed - 2 Lab L J 598 * (1965) 11 Fac 

LR 35 , ILR (1985) 2 All 716 (DB). 

" S * 5 * B (4)—Powers of arbitrator under. 

wg trz 

{S3 MS 

£: Timl tb l j 

SECTION 5-C 

Rules S (19*57), a R d 33’(iirof" a Ch Ur tv C ° U n j G °r ak hpur) 

SECTION 6 

under s '(f ~~ Q^f“ d I°g Order issued 

with S. 0. ’ (7, “ Clause 9 I?) is not in conflict 
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S. 0 requires that the Tribunal shall submit its 
award to the Government; it thus necessarily con¬ 
templates the making of the award. Neither S. 0 
nor any other provision in the Act provides how the 
award is to be made. Under S. 3 (g) however the 
Government has power by general or special order 
to provide for incidental or supplementary matters 
necessary for the decision of an industrial dispute 
referred for adjudication under any order made under 
S. 3. The provision as to the pronouncement of the 
decision in open Court in Cl. 9 (7) of the Statutory 
Order clearly is within the powers contemplated in 
S. 3 (g). S. 6 does not prohibit the making of such a 
provision. Its main purpose is to direct that the 
Tribunal shall submit the award to the Government 
so that it may be enforced. It has nothing to do 
with the manner in which ihe Tribunal is to make 
its award. A rule duly framed under the Act re¬ 
quiring the Tribunal to pronounce its dec ; sion in 
open Court is therefore not in conflict with S. 6. 
State of Uttar Pradesh v. Laxmi Ice Factory, Luck¬ 
now, (1963) 1 S C J 320 : (1962) Supp 3 S C R 59 t 
I^J 0 ( |963 > 1 All 10: (1962) 1 Lab L J 2Sli AIR 
1903 S C 399 (404) (Pt B) (Pr 20). 

~ (As ameaded by U. P. Ordinance 1 of 
lao3)—General order under S. 3 specifying time 
within which award of references to Tiibunal have 
to be submitted — Effect-Reference-General order 
amended by enlarging time — Effect on reference — 
Submission of award beyond time originally fixed — 
Effect of S. 3 ot Amending Ordinance 1 of 1953 — 

urn i ”SSiTsc isi""*"" 11 *•* 

(3) of Original Order dated 10-3.1948 - Award of 
Regional Conciliation Board, consisting of three 
members signed by two who alone ;were present on 
tne t last date of hearing — Award is not void and 

Mra&s 2 y ndustriai Disputes a “ U9«), 

•— s * 6 (l)-Extension of time — U. P. General 
Clauses Act (1 of 1904), Ss. 14 and 21. 

fK J b0 St3 i e Gover P m0 nt has not the power to extend 
the time for making an award er post facto, i e 

r i ? it rT 0 D iginally fixed therefor has 

no? fn»« S r‘ 14 ° f I? 0 Ul P - General Clauses Act does 
not in terms, or by necessary implication, give any 
such power °f exlen s ion of time nor can Yoy S up- 

p ° r a l der,V0 d from S. 21 of that Act to validate the 

S d *S? aSSe K i fter 1 J 0 expiry of the time originally 
t± h - g h the order giving extension ex facie 

t0 u° d j y w eor f i i' oal order fixing the time 
M?l! t w Stl ? wb0 r a T rd Manufacturing Co., Ltd. v. Gutta 
Mill Workers Union. (1952) 4 F J R 456 » MQvX i 

Lf'LJlS 6 , ,953 S C A 536 • ,953 8 C J i 0< , 1953 
AH L J 144 ; (1953) 1 M L J 427 i 1953 s P r i?a 

A ™ SC w (95 to 98) (Prs 1, 4 5 6)' ° * 439 ‘ 

^llteaJ-Held no'tovS’td "seTuTlnd. 

s D » 9 M I »f 1M7 ), V s! 6 B S 7l9 U 65 P ,- itSS'ffJ 

(DB)/ 19 ® 5 ’ UFaC LR35 ' ILR (1965) 2 All 718 

aaj? man y. 

—_Ss. 6 and 6-A (as amended by U. P. Act 23 of 

sssas 

1947 as unamendeed - Word 'ward’* in* °i 

d'efinmrclause CO so tr as e to l en8e V tho 

Aifl P i9'A tr i58°D P B). ACt 128 0f 1947 >' S - 2 (S 
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-S. G—Award unmerited promotions of workers 

— Dispute — Disputing workmen awarded same 
emoluments and privileges as promoted workmen — 
Validity. See Industrial Disputes Act (1947). S. 17. 
AIR 1962 All 70. 

-S. 6—Award under — Enforcement —Procedure 

indicated. See Industrial Disputes Act <1947), S. 19. 
AIR 1961 All 321. 

——S. 6 — Powers of Adjudicator — Case of supers* 
sion or promotiou—Adjuaicator can compare merits 
of workmen concerned — Industrial Disputes Act 
(1947), S. 11. 

In order to determine whether or not the petitioner 
employee was victimised and wrongly not promoted 
a comparison has got to be made between his merits 
and those of the employee who has superseded him. 
The Tribunal can go into such questions. (1961) 3 
Fac L R 295 » (1962) 1 Lab L I 1 (All). 

—Ss. 6, 14—Award not delivered and singned in 
cpen Court but sent to Government — Notification 
enforcing award — Legality. (1959) 2 Lab L J 695 i 
ILK (1960) 2 Ail 1. 

-S. 6 (1)—Writ of certiorari — Issue of—Tribunal 

abolished and its record removed out of jurisdiction 
of High Court — Existence of copy of decision with 
State Government—Effect.*See Constitution of India, 
Art. 226. AIR 1953 All 80 (DB). 

-S. 6—Findings of Industrial Court — Nature of 

—No appeal lies to Appellate Tribunal directly from 
order of Industrial Court. See U. P. Industrial Dis¬ 
putes Act (28 of 1947), S. 3 (b). AIR 1955 NUC (All) 
32S7. 

—— S. 6 — Time fixed under Notification can be 
extended — (U. P. General Clauses Act (1 of 1904), 
S. 21). AIR 1955 NUC (AH) 1264 (DB). 

-S. 6—Applicability. 

Reference to Regional Conciliation Board regarding 
reinstatement of employee—Award—Appeal to Indus¬ 
trial Court—Court confirming findings of Board and 
making recommendations to Government for reinstate- 
mentot employee and paymentof past wages —Orderof 
Government dated 3rd December 1949 directing 
enlorcement of those findings—Validity—Order held 
beyond competence of State Government, acting in 
exercise of its powers under S. 3. See U. P. Industrial 
Disputes Act V 2S of 1947), S. 3 (b). AIR 1954 All 705. 

[Overruled on another point in AIR 1961 SC 420.] 

-S. 6 (1)—Authority of adjudicator. 

Under the provision the adjudicator is bound to 
make an award unless the reference to him has been 
revoked, and in case he fails to pronounce the award 
within the time allowed, he should take steps to have 
the necessarv period extended. ILR (1954) 2 All 378 : 
AIR 1953 All 624 (626) (Pt C) (Pr 11) (DB). 

-S. 6 (1) —G. O. No. 3092 (T. D.) XVIII-28 

(T. D.)/1951, dated 23-6*1951 — Powers ot Adjudi¬ 
cator and Tribunal—(Constitution of India Art 226.) 

Under the Act or the Order the adjudicator or the 
Appellate Tribunal was not restricted with respect to 
the matters which should betaken into considera¬ 
tion by them in coming to a conclusion on the 
question referred about the justifiability of the 
retrenchment of the workmen. [Held, that neither 
the adjudicator nor the Appellete Tribunal exceeded 
their jurisdiction in taking into consideration the 
vaiious points they did consider in arriving at the 
conclusion and no case was made out for the issue ot 
a writ in the nature of certiorari quashing them.J ILK 
(1954) 2 All 378 i AIR 1953 All 624 (630) (Pt E) 

(Prs 25,26) (DB). 

SECTION 6-A 

•_Ss. 6-A, 3 aDd 6 (as amended by U. P. 

Ordinance 1 of 1953) — General order under S. 3, 


specifying time within which award of references to 
Tribunal have to be submitted-Effect-Reference- 
Gereral order amended by enlarging time-Effect on 

n,li'Tlr “ Si ™ °„ f a f ward be y° Dd time origi* 
nMQV*! °/. ?• 3 , of Amending Ordinance 1 

ot 19o3-Award if validated. See Industrial Disputes 

Act (194,;, S. 3. AIR 195S S C 187. P * 

:— S - e V 4 ~ Settlement not registered — Award in 
terms of settlement - Not invalid. See U. P. rndus- 
tnal Disputes Act (28 of 1947), S. 0 B. (1965) 2 

(1965) 11 Fac L R 35 : ILR (1965) 2 

-nJl / lo (L/B). 

- S. 6. A—Award already given by Labour Court— 
Government has no power to withdraw reference 
subsequently. See U. P. Industrial Disputes Act (28 
of 194,), S. 0-C. (1965) 10 Fac LR 24 (All). 

Ss. 6-A. 3 and 8 — U. P. Govt. Notification No. 
U.464 ILL) Y XXXVI.B-257 (LL)-I954 D/. 14-7-1954, 
Cls. 3, 11 — Individual dispute espoused by wholly 
foreign trade union — Not industrial dispute—Refe¬ 
rence of such dispute to Adjudicator is without juris¬ 
diction — Power of High Court to interfere under 
Art. 220, Constitution of India. See U. P. Industrial 
Disputes Act (1947), S. 3. AIR 1960 All 734. 

-S. 6. A — Award given within extended time is 

valid. AIR 1955 NUC (All) 3287. 

SECTION 6-B 

—-S. 8-B (2) — Question whether application for 
registration is compulsory—Existence of word “may” 
and not of “shill"—Effect—Interpretation of Statutes 
—Mandatory and discretionary provisions — Civil 
P. C. (1908), Preamble-Interpretation of Statutes— 
Words and Phrases—‘May’. 

It cannot be accepted that the use of the word 
‘may’ and not ‘shall’ occurring in S. 0B (2), indicated 
that it was compulsory that an application for the 
registration of a settlement of dispute should be made 
and that it was purely in the discretion of a party or 
the parties to apply or not to apply for the same. The 
word ‘shall’ could not have fitted in the context of 
S. 63 (2). The use of that word in the sentence would 
not have indicated as to which of the parties was 
bound to apply tor registration. The insistence on 
both the parties being bound to apply could not have 
gone well with the words "any one of them. (196o) 

2 Lab L J 598 r (1965) 11 Fac L R 35 i ILR (196o) 2 

All 716 (DB). 

_Ss. 6-B, 6 and 7 8*A — Applicability and scope — 

Industrial disputes referred to Arbitrator — Settle¬ 
ment of, not registered — Award made in terms of 

settlement—Validity. 

The settlement of disputes contemplated by S. 6-B 
is not a compromise arrived at between the employer 
and the workers in respect of industrial dispute 
before a Labour Court or an Industrial Tribunal or 
an Arbitrator and in respect of which an award is to 
be made. The operation of S. 6-B is confined to set¬ 
tlements which are not made in an industrial dispute 
before a Labour Court or an Industrial Tribunal or 
an Arbitrator and in respect of which no award is re¬ 
quired to be made. The provision is a self-contained 
one. Provisions of Sections 6 and 0-A also are self- 
contained for awards. These sections together provide 
for two different matters. Sections 6 and 6-A make 
provision for awards of all sorts including the awards 
made by an Arbitrator on the basis of a compromise. 
Obviously S. 6-B will not apply to them. On the 
Drinciple that special will exclude the general, even 
it it is held that S. 6-B is wide enough to comprehend 
a settlement incorporated in an award the provisions 
of Ss. 6 and 6-A would exclude S. 6-B and would 

apply. Consequently the settlement incorporated in 

an award is binding not by virtue of S. 6-B (I) but J 
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__s. G-H— Scope and applicability. 

The word ‘moDey’i used in Cl. (1) of S. 0-H must 
be deemed to refer only to determinate sums of 
money i.e. sums which are either expressly set forth 
in the award itself or which may be arrived at by 
mere arithmetical calculation. But where the amount 
in question can only be determined alter evidence 
has been led on disputed questions of fact, there is 
no “money” due within the meaning of cl. (I) i such 
an indeterminate amount is merely a ‘benefit’ which 
is capable ot being computed in terms of money”, 
which must be determined by a Labour Court under 
the provisions of Cl. (2). (1900) 1 L L J 336; AIR 1955 
Pat 49, Bel. on. (i960) 2 Lab L J 461 s 1960 All VV R 
ill C) 500 : 1960 All L 7 635. 

SECIION 6-1 

_S. 61 (3). Proviso — U. P. Industrial Disputes 

Rules *( 1957), R. 40 (3). Proviso-Proviso to sub-r. (3) 
of R 40 is not ultra vires the proviso to sub-s. (3) of 
S 0.1. (1965) 2 Lab L I 8 : (1964) 9 Fac L R 340 
1A11)»1LR (1965) L All 274. 

_S. 6-1 (3)-U. P. Industrial Disputes Rules (1957), 

r 40 (3)—Provisions are not violative of fundamental 
lights under Art. 19 (1) (c) of Constitution. AIR 1902 
SC 171, Foil. (1965) 1 Lob L J 8 : (1964) 9 Fac L R 
340 (All) «ILR (1965) 1 All 274. 

_S. 6-1 (3) — Section 6-1 does not apply to appli¬ 
cation for conciliation proceedings — Defect in pro¬ 
ceedings before Conciliation Board does not affect 
validity of proceedings before Labour Court. (1964) 
8 Fac L R 174 : (1964) 1 Lab L J 717 » AIR 1964 All 
454 (454) (Pt A) (Prs 2, 3) (DB). 

_S. 6-1 (3) — U. P. Industrial Disputes Rules 

(1957). R. 40— Representation, objection to — Not 
allowable in appeal. 

An objection that written statement signed by an 
officer ot Indian National Trade Union Congress is 
prohibited under R. 40, without approval of the 
Federation, cannot be allowed in appeal, when not 
taken befo e Labour Court. (1964) 8 Fac L R 174 : 
(1964) 1 Lab L J 717 : AIR 1964 All 454 (455) (Pt B) 

(Pr 5) (DB). 

_§ 6 . 1 —Right to form trade unions comes within 

Art 19 (1) (») of Constitution-State cannot circum¬ 
vent article by placing restrictions on objects or pur- 
noses of association - Rejection of application of 
federation of trade unions to represent to its members 

_This would be restriction within Art. 19(4). See 

Constitution of India, Art. 19 (1) (c). AIR 1960 All 45. 

_S. 6-1—Proviso to R. 40 (3) of U P Industrial 

n - nllto . Rnlpc is ultra vires of S. o-L oee U. r. 
Industrial Disputes Rules (1947), R. 40 (3). AIR 1960 

All 45. 

9 fi I (3) — Sub-section is unreasonable restnc- 

x- ‘jrrkt Mfnrm association—Hence ultra vires of 

aTw Meo Constitution-Constitution of India, 

d ’ iq111 c) and (4). (1959.60) 17 F.c ] R 290 . 
U 960 ) ILab L I 745 , AIR I960 All 45 (53) (Pt H) 

^,1 and 23, 2 (X) —Applicability— Rules under 
- n 40- Scope — Representation of Workers by 
pi, Winn of Unions -Federation registered but two 

pS 1 Buies (^7), **■ 

£<?•ti, - Retriswctive eflect-Vesled right) -(Civil 
p ta r H908) Preamble — Interpretation ot Statutes)— 
a m'd ( Q ?7 53 " • 1957 S C J 560 : 1957 ML J Cr) 

m Distin^fwlo) 1 Lab L j 44 , 1959 All L J 745. 


SECTION 6 -K 

• —Ss. 6 K, 6 R — Industrial Disputes Act (1947), 
Ss. 25-J and Chap. V-A — Dispute relating to lay off 
compensation — Provisions of Chap. V-A of the Cen¬ 
tral Act are app icable by virtue of S. 25-J (2) 
notwithstanding Ss. 6 -K and 0-R of the U. P. Act 
—Standing Order giving more favourable benefits 
will prevail over provisions of Act by virtue of pro¬ 
viso to S. 25-J (1). See Industrial Disputes Act (1947), 
S. 25-J. (1965 66 ) 29 F J R 70 : AIR 1966 S C 1471. 

SECTION 6 -N 

-S. G-N (c)-U. P. Industrial Disputes Rules (1957), 

R. 42—Retrenchment of workmen— Giving of notice 
under S. 0-N (c) is mandatory — But words "in the 
prescribed manner" in S. 0-N (c) and Rule 42 are 
merely directory— Substantial compliance therewith 
is sufficient — Notice given four days after wages in 
lieu of notice are given — Purpose of section is not 
defeated. A I R i960 S C 010, A I R 1961 S C 849, 
Foil. AIR 1962 SC 1500, Rel. od. (1964) 1 Lab 
L J 730 i (1904) 8 Fac L R 1 1 1964 All L J 704. 

SECTION 7 

-Ss. 7 and 14—Scope — Powers of Board and of 

Examination Committee — Certain powers not dele¬ 
gated to Committee—Board can exercise those powers. 
:1959 All W R (HC) 226 :1959 AJ1 L J 149. 

—S. 7— Settlement cannot be enforced on workers 
not parties to conciliation — (Industrial Disputes Act 
(1947), S. 18 (d).) AIR 1955 N U C (All) 3554. 


SECTION 8 


• —S. 8 —/Appeal lies from adjudication of Courts 
and tribunals only-Tribunal, meaning of—Concilia¬ 
tion Officer exercising powers under Cl. 29 of Order 
of U. P. Governor under Ss. 3 and 8 of U. P. Indus¬ 
trial Disputes Act — Not a Tribunal within Ait. 130 
of the Constitution—Appeal against his order or direc¬ 
tion not competent. See Constitution ot India, 
Art. 130. AIR 1903 S C 677. 


9 —S. 8 — Order under U. P. Industrial Disputes 
Act—Industrial Tribunal — Authority, meaning of— 
Conciliation Officer exercising authority under Cl. 29 
of Order under U. P. Industrial Disputes Act —No 
appeal lies under S. 4 against his order. See Industrial 
Disputes (Appellate Tiibunal) Act (1950), S. 2 (c). 
AIR 1963 S C 677. 


—S. 8—U. P. Government Order under D/-10-3- 
148, CIs. 5 (a) and 23-Cl. 5(a) does not apply where 
. 23 applies — Enquiry pending before conciliation 
icer —Application by employer under Cl. 5 (a) can- 
>t be entertained by Board. See U. P. 1Industrial 
isputes Act (28 of 1947), S. 3. AIR 1961 S C 1170. 

_S 8 — Industrial dispute referred by State 

jvernment for adjudication under its notification 
iued under Ss. 3, 4 and 8-Cause of workman can 
taken up by unregistered association of workmen, 
jwspapers Ltd. Allahabad v. U. P. Industrial Tnbu- 
I (i960) 2 Lab L J 37 1 (1960.61) 19 F J R 1 1 AIR 
00 S C 1328 (1329) (Pt A) (Pr 4). 

_Ss 8. 2, 3 and 23-Rules under S. 23 Rules 4, 5, 

15 (1), 26, 27 and 28-Individual dispute whether 
industrial dispute - Reference of Individual d s- 
te by Government — Validity. See U. P. Industrial 
sputes Act (1947), S. 2. AIR 1957 S C 532. 

-S 8 - U. P. Government Notification No. U-404 
L)Y XXXVI-B-257 (LL)-1954 D /- 14-7-1954, CL. 3, 
- Individual dispute espoused by wholly foreign 
ide union -Not industrial dispute - Reference ot 
ch dispute to Adjudicator is without jurisdiction— 
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'Power of High Court to interfere under Art. 220, 
Constitution of ladia. See U. P. Industrial Disputes 
Act (1947), S. 3. A I R 1960 All 734. 

-S. 8 — Order under Ss. 3 and 3 made by Governor 

dated 15th March 1951, Cl. (17) — Period within which 
amount under award is to be recovered. See U. P. In¬ 
dustrial Disputes Act (28 of 1947), S. 3. AIR 1956 All 
730 (DB), 

->. S — Order under Ss. 3 and 8 made by Governor 

dated loth March 1951,Cl. 117)—Period within which 
amount under award is to be recovered. See U. P. 
Industrial Disputes Act (28 of 1947), S. 3. AIR 1956 
All 730 (DB). 

“~-Ss. S, 4 nod 3 — (J, P. Government Order No. U 
464 (LLJ/36B-257 (LU/L954 (dated 14-7.1954), 
Paras. 3, 5 (3), 11—Reference of industrial disoute in 
certain concern by workers' union of industry when 
there was workers’ union of concern itself—Validity 

— Dispute referred to Industrial Tribunal by State 
government—Reference cannot be called in question 
on ground of competency of workers' union of indus- 
try to make reference. See U. P. Industrial Disputes 
Act (28 ot 1947), S. 3. AIR 1930 All 597 (DB). 

— s / 8—Mandamus against Government—G. 0. No. 
£"rr ^51 Cl. 10 issued under Ss. 3, 4 and 8 

°* o’ I. Q d ustr ' a l Disputes Act — Interpretation of 

— Court is not competent to direct Government to 
refer dispute regarding which order of reference is 

See Constitution of India, Art. 220, A I R 
19o6 All 307 (DB). 

~ S -Jj-Order under - G. O. No. 6L5, dated 15-3. 
1951, Cl. 10—Power of Government to refer dispute 
lor adjudication is discretionary—Exercise of discre¬ 
tion not arbitrary — Writ of Mandamus cannot be 
issued. See Constitution ol India, Art. 220. AIR 1954 
NUC (All) 1764. 

—--S. 8—Reference of Industrial dispute to Industrial 
Tribunal and Industrial Appellate Tribunal of India 
on its own motion and not on report of Conciliation 
Board. Invalidity ot report of and of proceedings 
before Board are not material for consideration of 
writ application. See Constitution of India, Art. 220. 
AIR 1954 All 516. 

—Ss. 8, 4-Government Order No. 015 (LL) XVIII. 
7 (LL)/51, D/- 15 3-1951, Cl. 10 and Govt. Order No 

M92jr. O.) -XVIII.28 (T.D.)/1951, D/. 28.0.1951,' 

t j “Governor can make order extending period 
of decision and thus make the adjudicator competent 
to make award. See U. P. Industrial Disputes Act 
<28 of 1949), S. 3. AIR 1953 All 024 (DB), 

SECTION 11-A 

—-Ss. 11-A, 4K — Power of State Government to 
make reference—Delegation of—Not invalid. See U P 
Industrial Disputes Act (28 of 1947), S. 4-K. 0915) 2 
Lab L J 346 : (1965) 10 Fac L R 250 t (1965-00) 29 

F J R 441 : AIR 1966 All 130. K 

— S ‘ "Notification under S. 11-A- Conflict 

between Hindi and English version-Latter would 
prevail. See U. P. Industrial Disputes Act (1947) 

S. 0H. 1903 All W R (HC) 98, ILR (1963) 1 All128. 

—Ss. 11-A, 4-K -Delegation of powers exercisable 
by State Government unaer S. 4-K-Not invalid. See 

U \, P, „ Industnal Disputes Act (28 ot 1947), S 4 1C 
AIR 1959 All 369. h ' * 

—S. 11-A—Scope—Duty and power-Distinction- 

Delegation under S. 4K is of power, not of duty — 
Subordinate authority forming opinion that there Is 
industrial dispute-Opinion held was without jurisdic 
tl°n. See U. P. Industrial Disputes Act (28 of 1947) 

S. 4-K. ILR (1959) 2 All 141. h 

[Voi. 14.] Fn.D. 61. 


SECTION 12 


S, 12— Dispute between workman and employer 
— Workman not represented by any union — There 
is no industrial dispute — Reference of dispute to 
Tribunal is without- jurisdiction. (1901) 2 Lab L J 
195 , AIR 1961 All 298 (299) (Prs 4, 6, 9). 

SECTION 14 

-Ss. 14 and C-H — Award made by adjudicator 

granting bonus to workmen — Company distributing 
bonus to workmen excluding clerks — Second refer¬ 
ence to Labour Court to decide whether clerks are 
entitled to bonus is not wrong — Ss, 0-H and 14 no 
bar — S. 14 has nothing to do with the implementa¬ 
tion of an award. Se*- Industrial Dispues Act (1947) 
f: *° l 19M ) 8 L R 274 : (1904) I Lab L j 

/ Lv (All). 

22—Government Notification No. 4-464 

1954 > dated 14-7-1954. 
Us. 29 and 33 — Dismissal of workman without per- 

misiiOQ of Regional Conciliation Officer pending 

dispute before Appellate Tribunal - Prosecution 

under S. 14 read with Cl. 33 - Cood faith - Act 

done includes illegal omission — Protection 

S° 4 %i S \w ( P *j G S? eral Clauses Act (l of 1904), 
S. 4 (2)—(Words and Phrases—‘Act done’)-(General 
Clause* Act (1897), S. 4 (17). general 

The applicant had dismissed an employee pending 

a dispute before tne Appellate Tribunal under bona 

nte P T S l ,0n t l hat u siu L ce Permission from the Ap¬ 
pellate Tribunal which was higher authority had 

no P ermj ssion of the Regional Con¬ 
ciliation Officer was required. He has also verv 
good reasonssto arrive at that conclusion because Z 

hU ^ ° th f 6 n es Regional Conciliation Officers 
had also rejected the applications for permission on 

nnl V ? ry i, gr r°T U S 1 -r I he a PP ,ica * "Ss prosecuted 

t 0 L th nfl G0 - ernme ^ tl \ 0tifi D a,io,1,Or failure t0 obtain 
he permission ot the Regional Conciliation Officer 
for dismissing the employee. 

that eve P assuming but without deciding 
that the permission of the Regional Conciliation 
Officer was necessary under Cl. 29 in the circum 

? . the cas J-. the applicant must be taken to 

have acted in good faith within the meaning of S o? 

ofbadfaithn Ce ih° f any a i ,egAti0D circumstances 
ot bad faith on the part of the applicant. Thus if 

that omission, though may be illegal was bona fide 

S 22° U .?d a ?h UQt t0 ,-‘ act doue ’ within tho mea Qln /of 

wrtfnn /P h a ?P ,,cant was Protected under that 
section. (Proceeding quashed) lflss \n r ? ** * 

SEVu""? °‘ Reorder?could be prosecuted 
against employ,'* ?s 

going on strike - Strik, P ot woZrs li t? , not 
months - Strike not in breach of cSntrart - Strifc 0 

under^^f cSSlSPK, -“dustrldD' 9 
(1947), S. 24. AIR 1955 N U Act 

SECTION 10 

— s . 16-Discretion of District Magistrate 
of-- It is not a statutory duty of District lvL Naturo 
to make report in every caseJhtT a Ma 8 ,slra »« 

S. 14 has been committed^— Writ of m?^? Dce Undor 
not be issued to direct him to D°rL^? D ^ mUS can " 
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(Constitution of India, Art. 226). AIR 1955 N U C 
(All) 35-14. 

SECTION 17 

-S. 17 — Adjudication proceedings pending— Cer¬ 
tifying officer’s jurisdiction to certify or amend 
standing orders under Industrial Employment 
(Standing Orders) Act, 1946 if taken away. 

Section 17 does not take away the jurisdiction, 
which the certifying officer has uudtr the Industrial 
Employment (Standing Orders) Act of 1946 to 
certify the standing orders and to amend them while 
the adjudication proceedings ordered by the Govern, 
ment under S. 3 (d), Industrial Disputes Act, are 
pending. The only effect of S. 17 is that '.any stand¬ 
ing orders certified or amended by the certifying 
officer, it they are inconsistent with the order under 
the U P. Industrial Disputes Act. would be super¬ 
seded for such time as the order remains in force 
and would revive as soon as the order comes to an 
end. 1950 All W R 128 : 1950 All L J 618 : A I R 
1950 All 308 (309) (Pt B) (Pr5). 

SECTION 19 

-S. 19 (1) — Worker claiming higher post raising 

industrial dispute — Worker appointed to post on 
officiating basis cannot claim to be heard when his 
case was supported by management — Constitution 
of India, Art. 226—Natural justice—Principles of. 

A person holding an officiating appointment has 
no right to that post, firstly, because he has no lien 
on the post and, secondly, because the officiating 
appointment is ;in the nature of a stopgap arrange¬ 
ment which comes to an end when the post is filled 
by a permanent incumbent. The mere fact that he 
was officiating in certain post, therefore, would not 
create any substantive right in his favour. 

During the illness of the Head Mistri in the 
spinning Department cf the Mill, one of the Mistries 
was placed as Head Mistri and in the vacancy thus 
caused by the promotion ot the Mistri, one S was 
appointed as officiating Mistri. Aggrieved by this, 
R who was a confirmed Assistant Mistri, made a 
claim to that post and on a reference of the 
indus‘rial dispute, an award was passed in his favour. 
S, by a writ petition, challenged that award on the 
ground that the proceeding, on reference were held 
behind his back, which was against the provisions of 
S. 19 (1) and of the principles of natural justice. 
The stand taken by the Mill which was a party to 
the proceeding was that it had not taken a final deci¬ 
sion about the permanent appointment of Mistri but 
that S had been given officiating appointment as a 
temporary measure: 

Held that the impugned order of reference and 
the award did not ailect S, because he could not 
claim to hold the post of officiating Mistri as of 
right. By the impugned award R was held entitled 
to the permanent post ol Mistri and as a consequence 
the vacancy in that post ceased to exist. This 
brought about an automatic termination of the 
officiating arrangement in which S was working. In 
the circumstances, there could not be any question 
of his being alfected by the order of reference or by 
the impugned award. AIR 1902 All <0, Disting.; AIR 
1958 S C 36, Rel. on. 

Held further that the mill which was a party to 
the adjudication; had stoutly delended their action 
in appointing S as officiating Mistri. It Had fully 
supported the point of view of S that he had the re¬ 
quisite experience and was a fit person to hold the 
pos! of officiating Mistri. In these circumstances it 
would not be said that the case of S had gone by 
default. It could not, therefore, be said that the 
award was against the principles of justice. (1965) 
lOFac LR 199 (Ml). 


SECTION 21 


Ss. 21 (3) and 3 — Presumptions that can and 
that cannot be drawn under S.21(3) with respect 
to order passed under S. 3. v 


Under S. 21 (3) the Court is bound to presume 
that the order was passed by that very authority 
which purported to pass the order under S. 3. The 
Court must also presume that that authority passed 
the order in exercise ot that very power under which 
the order purports to have been passed. But there 
is no presumption under this provision of law that 
the exercise of:the power was necessarily after com¬ 
plying with the condition precedent to the exercise 
of tho power laid down in the Act.-AIR 1945 P C 158: 
(1945) 2 M L J 325, Disting. AIR 1956 All 689 (694) 
(PtC)(Pr 10) (DB). 


SECTION 22 

-S. 22 (y)—Payment of Wages Act (1930). S. 2(VI> 

— Wages - Definition alone applies after the wages 
of the workmen are fixed — Definition of wages in 
U. P. Act 28 of 1947 applies only when there is 
a dispute about the rate ot wages payable to the 
employee. See Pavment of Wages Act (1938), S. 2(VI). 
(1965) 11 Fac L R 395 (All). 

-S. 22 — Government Notification No. 464 ILL)/ 

XXXVr-P-257 iLL) 1954, D/- 14-7-1954, Cls. 29 and 
33 — Dismissal of Woikman without permission of 
Regional Conciliation Officer pending dispute before 
Appellate Tribunal — Prosecution under S. 14 read 
with Cl. 33 — Protection under S. 22. See U. P. 
Industrial Disputes Act (28 of 1947), S. 14. 1958 All 
L J 17. 

SECTION 23 

® —S. 23—Rules under S. 23—Rules 4, 5, 10,15 (1), 
2d, 27 and 28—Individual dispute whether an indus¬ 
trial dispute — Reference of individual dispute by 
Government — Validity. See U. P. Industrial Dis¬ 
putes Act (1947), S. 2. AIR 1957 SC 532. 


UTTAR PRADESH INDUSTRIAL DISPUTES 
(AMENDMENT AND MISCELLANEOUS 
PROVISIONS) ACT (l of 1957) 

SECTION 6-A 

—S. 6.A — Reference to S. 8-A in S. 8 to S. 6-A 
which was brought in by U. P. Act (1 of 1957) and 
not to original S. 6-A. See U. P. Industrial Disputes 
(Amendment and Miscellaneous Provisions) Act (23- 
of 1957), S. 8. AIR 1964 All 156 (DB). 

SECTION 16 

-Ss. 16, 17—Pending proceedings-State Govern¬ 
ment referring industrial dispute to adjudicator under 
U. P. Act (28 of 1947) — Proceedings will be deemed 
to be pending before Government even duriDg period 
the matter is before Adjudicator — Award given by 
Adjudicator prior to Act — Enforceability after 
amended Act came iDto force. AIR 1964 All 156 (161 
to 163) (Pt E) (Prs 18, 20,23, 24) (DB). 

-S. 16—’'Authority constituted under U. P. Indus¬ 
trial Disputes Act, 1947” - Authority constituted 
includes not only authority created by 1947 Act but 
also authority contemplated by it such as State 
Government - S. 16 therefore applies even to pro¬ 
ceedings before State Government. AIR 1964 All 156 
(162) (Pt G) (Pr 20) (DB). 

SECTION 17 

-S. 17—Pending proceedings—State Government 

referring industrial dispute to adjudicator under U.r. 
Act 28 of 1947 - Proceedings will be deemed to be 
pending before Government even during period tne 
matter is before Adjudicator — Award given by Ad¬ 
judicator prior to Act-Enforceability after 
Act came into force. See U. P. Industrial Disputes- 
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(Amendment and Miscellaneous Provisions) Act (l of 
1957), S. 10. AIR 1964 All 156 (DB). 

“S* 17—Section is directory and not mandatory. 

Section 17 is not mandatory. That section uses the 
word‘May’ which prima facie suggests that it is not 
mandatory but directory. Apart from it, it is an 
enabling section which confers some power on the 
Government which power it would not otherwise 
“? Ve * Government cannot be forced to exercise 
that power, and a perusal of the section itself leads 
to the conclusion that it is not mandatory but direc- 

(P«21%2HDB). A1R 1961 A “ 156 U63 ' (P ‘ H> 

UTTAR PRADESH INDUSTRIAL DISPUTES 
(AMENDMENT AND MISCELLANEOUS 
PROVISIONS) ACT (23 of 1957) 

SECTION 8 

"Principal Act” in section refers to U. P. 

iQ -7 23 n° £ f 194 a * at ncnded by U. P. Act (L of 
19a.)-Reference to S. 6 -A in S .8 is to S. 6 -A which 

o« 3 6 -i Dbj ' U - P ' AC,(l0t 19371 

The preamble shows that Act No. 23 of 1957 was 
clearly brought in to amend the 1947 Act. At the 
time when Act 23 of 1957 was enforced S. 10 was 
already a part of theM947 Act having been inserted 
therein by v irt u e o Act (1 of 1957). Consequently, 
m Palpal Act” clearly mean U P. Act 

lfl'ttVf as amended by U. P. Act No. 1 of 
1957. Reference to S. 0-A in the words added to 

tAc TntVol 0 S -, 0 ' A whicb was brought in 
2 ^ A ct 1 of 195/ and cannot refer to the original 

Xf :;A whmh Stood repealed by Act 1 of 1957. View 

of Mathur, J., in Civil Misc. Writ Petns. Nos. 731 of 

fqfln ?a m eC ^ e . d w,tb732 to 735 of 1958 dated 3-5- 
^ ,ss ® nte d irom. AIR 1964 All 156 (103, 
164) (Pt F) (Prs 24. 26 (DB). 1 ’ 

^T. A JL£ RADESH INDUSTRIAL DISPUTES 
(AMENDMENT) ORDINANCE (1 of 1953) 

SECTION 3 

J h 77 S ' 3 ~~j G u neral ? rder , specifying time within 

which award has to be submitted - General order 
amended by enlarging time - Elfect on reference - 
submission of award beyond time originally fixed — 
Effect of S, 3 of Amending Ordinance (1 of 1953 ) — 

A^ a 9 S , J f >Q V f^ ate<i ' Se 1 J U 7 P - Iadu!trial Disputes 

1953l. 8 s!?l 7 I^9 a 5r S c e i87 by U ‘ P ' ° rdina “ Ce 1 °' 

•~T- S - 3—Scope, purpose and interpretation — 
Applicability of clauses of section. 

♦u T ^ er j. can be liule doabt > that the main purpose of 
the Ordinance was to validate orders of extension of 

time within which an award had to be submitted as 

well as do prevent its validity being questioned 

merely on the ground that it had been submitted 

oeyond the specified time or any enlargement thereof. 

where no judicial proceedings against an award were 

pending it was the intention of the Ordinance that 

the award shall not be questioned merely on the 

ground that it was submitted after the specified 

period for its submission or any enlargement thereof. 

Although S. 3 (2) of the Ordinance is not happily 

worded there is no real conflict between its provi- 

sioiis and the provisions of Cl. (3) of the section. 

1 he words “as if S. 0-A had been in force at all 

material dates” have to be given some meaning and 

they cannot be regarded as redundant. The words 

in question can only apply to that part of the clause 

which refers to an enlargement of time for the 

submission of the award, which is the only purpose 

of S. 0-A of the Act. If S. 3 (2) of the Ordinance is 

read in this way an intelligible meaning Is given to 


it which is consistent with S. 0-A of the Act and 
not io conflict with S. 3 (3) of the Ordinance. The 
awards referred to in S.3(2) are awards against which 
no judicial proceeding was pending at the com¬ 
mencement of the Ordinance. The provisions of 
S. 3 (2) and (3) are not in cooflict with each other. 
Stateof U. P. v. M/s. Swadeshi Cotloo Mills Co.*, 
Ltd.. (1958) 1 Lab L J 9 : (1957-58)^13 F J R 411 • 
1958 8 C J 507 : 1958 SCR 9711 AIR 1958 8 C 187 
(193) (Pt B) (Pr 12). 

U. P. INDUSTRIAL DISPUTES ORDER 

(1954) 

CLAUSE 7 

-Cl. 7 — Under C. 0. No. U-404 — (LL) XVVVr/ 

B.257 <LL) 1954 dated 14-7-1954 - Applies’ iuVerms 
only to a Tribunal and not to ao Adjudicator—Adiudi 
cator need not pronounce awara in open Court in 
presence of parties-Award not void for failure to do 

I 5, Industrial Disputes Act (28 of 19471 
S. 3. AIK 1964 All 156 (DB). 1 47,1 

CLAUSE 11 

^ CI ’Al:° rde r r ° f ref , erence of dispute to adiudi- 

sT'AIB l U 96 P AU d i S 5a ia DB)! PUteS AC ' (28 0t 1947 >' 

U. P. INDUSTRIAL DISPUTES RULES 

(1947) 

RULE 40 

U. P. INDUSTRIAL DISPUTES RULFS 

(1957) 

RULE 4 

C^Trt'-H”ld 5 o7fa R ots e fhat re?/ diiPU,e ta L »bour 
to be barred on ground that n??- CB S a ? not be said 
procedure prescribed by R r ! 4 a id 5 d c p 0t f , 0 T 110 " 
Industrial Disputes Act (28 of iqJ?» c o See U - P - 
Lab L J 340 (All) * 1947,1 S * 3 * < 1963 ) 1 

RULE 5 

appellate tribunal— Appeal a rdin 1 t 8 | meQt ° f labour 
P e “ di “ g -Compromise P by parses - Pm?T a leave * 

cribed by R. 5 (1) QO t attracted P i ocedure Pres- 
India, Art. 130. AIR 1961 S* C 429* ConstUutl£m of 

ofoffic'aljearers o^Uofon—Aulho ^ s0 ™ 

wotkers not proved - P« s 1dlm‘®’i? n . behal 1 ' of a “ 
not signatory objection the ^ Ql0 “ who was 

held not binding on all *vorkmenII e ' n0Qt -Settlement 

(DBl.l 983 11 FaC L « 35 : 1LR (1965)^2^41] 718 

Cot R L 5 HM, o1>7ac R ts f t e hat I ' C r e efe! 8 n diSPU,e t0 Labour 
to be barred on ground that m re . ace ??, nnot ^e said 
procedure prescribed by Rr. 4 and T n £ l fo,Iow 

&fir- Act (28 
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U. P. INDUSTRIAL DISPUTES RULES (1957), R. 8 


RULE 8 

_R. 8—Reference by Union u-hich did not repre¬ 
sent all workmen not valid. See U. P. Industrial Dis¬ 
putes \ct ( 28 of 1947), S. 5-B. ( 1965) 2 Lab L J59S : 
(1965) 11 Fee L F 33 . 1LR (1965) 2 All 716 (DB). 


PULE 26 

_flr. 26. 27 and 5 ; — Settlement of dispute by some 

office bearers of Union — Authority on behalf of all 
workers not proved — President of Union who was 
not .signatory objecting the settlement—Settlement 
held °not binding on all wok men — Award 
>u terms of such settlement held was invalid. (1965) 
2 L«ih L I 598 ; (1865; 1L Fac L R 35 : ILR (1965) 2 
All 716 (DB). 

RULE 27 


-R r 27, 26, 5 — Settlement of dispute by some 

office bearers of Union — Authority oq behalf of all 
workers not proved — President of Union who was 
not signatory objecting the settlement — Settlement 
held not binding on all workmen —Award in terms of 
such settlement held was invalid. (1965)2 Lab L J 
598 . (1965) 11 Fac L R 35 i ILR (1965) 2 All 716 
(DB). 

RULE 40 

-R. 40 (4)—Power conferred on labour Commis¬ 
sioner, under rule, is not an unguided power which 
can be exercised arbitrarily so as to violate Art. 14 of 
the Constitution. (1965) 1 Lab LJ 8 : (1964) 9 
Fac L R 340 , ILR (1965) 1 All 274. 

-R. 40—Representation, objection to—Notallow- 

able in appeal. See U. P. Industrial Disputes Act (28 
of 1947), S. 6-1 (3). AIR 1964 All 454 (DB). 

_p. 40 (3) — Provisions are not violative of funda¬ 
mental rights under Art. 19 (I) (c) of Constitution. 
See U. P. Industrial Disputes Act (28 of 1947), S. 6-1 
(3). (1964) 9 Fac LK 340 (All). 

-R. 40 (3). Proviso — Proviso to sub-R. (3) is not 

ultra vires the proviso to sub-S. (3) of S. 6, U. P. 
Industrial Disputes Act (1947). See U. P. Industrial 
Disputes Act (28 of 1947). S. 6-1 (3), Proviso. (1964) 
9 Fac LB 340 (All). 

RULE 42 

-R. 42—Patent error of law. See Constitution of 

India, Art. 226. (1964) 8 Fac L R 1 (All). 

-R. 42—Rule is directory—Retrenchment of work- 

men-Giving of notice under S. 6-N (c) is mandatory 
—But words “in the prescribed manner” in section 
and R. 42 are merely directory — Substantial com¬ 
pliance therewith is sufficient - Notice given four 
days after wages in lieu of notice are given-Purpose 
of section is not defeated. See U. P. Industrial Dis- 
putes Act (28 of 1947), S. 6-N (c). (1964) 8 Fac L R 1 
(All). 

u p INTERMEDIATE EDUCATION ACT 

(2 of 1921) 


SECTION 3 

_Ss. 3 and 7—Permanent Assistant Clerk in office 

i Secretary Board of High School and Intermediate 
ducation-He holds a civil post in the State-Tem- 
arary appointment in higher scale - Transfer by 
irector of Education as noter and drafter to office 
[ District Inspector of Schools—Assistant clerk dis¬ 
carding such order-Removal from service-Trans- 
fand removal sanctioned by Governor - Transfer 
eld did not amount to reduction in rank - Transfer 
nd removal could not be questioned on ground that 
ley were by authority subordinate to appointing 
nthority. See Constitution of India, Art. 311. AIR 
962 All 413 (DB). 


-S. 3 (1) (c)—“Principal of Intermediate College’’ 

—Interpretation—Principal holding some other office 
also — Eligibility for election — (Interpretation of 
Statutes—Plain language). 

The contention that under S. 3 (1) (c), U. P. Inter¬ 
mediate Education Act, if a person along with the 
office of a Principal of an Intermediate College holds 
any other office such as the Principalship of a Degree 
College, he is not eligible for election to the member¬ 
ship of the Board is cot tenable because, it is an 
accepted principle of interpretation of statutes that 
no words are to he added to the words in the Statute 
and there are no words in S. 3 (1) (c) which justify 
an interpretation that the Principal referred to in that 
section means a Principal who does not hold any 
other office. 1957 All L J 247. 


SECTION 7 


-Ss. 7, 11 and 15 — Quasi-judicial act — Statutory 

educational authority — Board of High School and 
Intermediate Education under U. P. Intermediate 
Education Act—Examinee securing undue admission 
to examination — Action against — Board acts quasi- 
judicially—Order cancelling his examination or refus¬ 
ing to declare result is penal—Denial of opportunity 
to candidate—Natural justice violated. SeelConstitu- 
tion of India, Art. 228. AIR 1963 All 41 (DB). 

-S. 7 — Permanent Assistant Clerk in office of 

Secretary Board of High School and Intermediate 
Education — He holds a Civil post in the State — 
Temporary appointment in higher scale—Transfer by 
Director of Education as coter and drafter toioffice 
of District Inspector of Schools—Assistant clerk dis¬ 
regarding such order — Removal from service — 
Transfer and removal sanctioned by Governor — 
Transfer held did not amount to reduction in rank— 
Transfer and removal could not be questioned on 
ground that they were by .authority subordinate to ap- 
pointing authority. S*ee Constitution of India, Art. 311» 
AIR 1962 All 413 (DB). 

-Ss. 7, 15-Regulations under-Chapter VI. Regn. 

I (1)(4) — Examination Committee — Power of, to ex- 
elude examinee from subsequent examinations not 
ultra vires. I L R (i960) 2 All 248 ; 1960 All L J 343. 
AIR 1960 All 535 (537, 53S) (Prs 7 to 13) (DB). 


_S. 7 (5)—Scope and effect — Regulations framed 

inder S. 15(2) - Chap. 12, Regn. 10 - Cl. (v) of 
legn. 10 — Construction of — It is not intended to 
reate a fifth category. 

The only reasonable construction that C9n be put 
n Cl. (v) of Regn. 10 in Chap. 12 is that is not meant 
o create a fifth category of students eligible to appear 
s private candidates at the High School examination 
•ut is intended to lay down a condition that a person 
,as to fulfil in order to be eligible for admission to 
he High School Examination as a private candidate, 
ven if he falls within one of the four categories 
numerated in CIs. (i) and (iv) of the Regulation. If he 
eft a recognised institution at the stage mentioned in 
his clause he must fulfil the condition laid down in 
t about time also. The fact that the clause containing 
he additional condition was numbered as Cl.(v) can- 
lOtshow necessarily that it was intended to create a 

fth category. 1957 All W R (HC) 534 i 19o7 All L J 

ccrrrnM n 


-S 11-Board of High School and intermediate 
ucation under U. P. Intermediate Education Act- 
aminee securing undue admission to examination 
tion against - Board acts quasi judicially --Order 
icelling his examination or refusing to declare 
ult is penal—Denial of opportunity to caD d>date- 
tural justice violated. See Constitution of India, 
228. AIR 1963 All 41 (DB). 
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—Ss. 11 and 15— Regulations under S. 15, EegD. 5 
(ii) and (v) - Meaning and effect of — Short attend¬ 
ance — Candidate permuted by Principal to sit for 
examination provisionally — Board disallowing and 
cancelling examination-Competency. 

In order to ascertain the effect of Cls. (ii) and (v) of 
Regn. 5, those clauses must be examined in the back¬ 
ground of the other provisions of Chap. XIf. The 
regulations in Chap. XII make provision, inter alia 
for the admission to the Board’s examinations of two 
classes of candidates (1) tegular and (2) private. The 
distinction between the two is that whereas private 
candidates offer themselves for examination (Rego. 3 
(i) regular candidates do not do so; they are ‘sent up’ 
(Regn. 4(1) or ‘presented’ (Regn. 5(ii) by the institu¬ 
tion which they attend. The presentation for the 
Examination is by the institution, and Cls. (ii) and (v) 
o. Regn. 5 impose an obligation on every recognised 
institution to send up only such candidates who 

have attended the institution for the prescribed number 

of days. If, notwithstanding the fact that a candi¬ 
date has not attended the institution for the prescribed 
period, the institution sends him up for the Examina¬ 
tion then he has not been duly presented, and the 
Board is not under any obligation to examine him or, 
j hjs ; tguoranco of the tact, examined him, to 
declare the resuk of that examination. Viewed in this 
light, Cls. (ii) aud (v) of Regn. 5 are mandatory provi¬ 
sions inasmuch as they impose an obligation, not on 
the candidate, but on the institution which he at¬ 
tends. If a candidate is presented by his institution in 
defence of the provisions of Cl. (ii) or of Cl. (v) of 
Kega. 5 such a candidate acquires no right in law to 
compel the Board to declare the result of his exa¬ 
mination uuless the Board has condoned the iufrac- 
tion of this Regulation. 1959 All W R (HC) 2261 1959 
All L J 149 (DB). 

- S - ll.U)—Crant or withdrawal of recognition to 

an institution — Matter arises out of administrative 
business. AIR 1955 N U C (All) 4 163. 

SECTION 12 

° f lDtermedi ate Education is not 
part of Education Department-Administrative order 

of transfer of employee of Board - If transfer is in 
tact by way of punishment, the Directcr has no 

Consmutioa 01 India ' 
SECTION 13 

1 3 2 nd 15 — Examinations Committee acts 
AIR 1962 SC 1110.° ConStit,ltion of India » Art. 220. 

f ! Dd I 5 ~ Regulations under S. 15, 
Chap. VI, Par a. 1(1) — Students using unfair means 

Hon V rn ina -l? n ~ CanCe bti0n of resu,ts b y Examina¬ 
tion Committee in ex parte proceedings — Failure to 

provide opportunity of being heard held vitiated the 
order lrovmons empowering the Board or com¬ 
mittee to cancel results of examination did not in 
fringe students rights under Art. 19(1)(f) —(Constitu 

226) - A, « 1936 

SECriON 14 

,7T?; ^-Regulations under S. 15, Chap. VI, P ara 1 

rlnnA S * sing “ n L B,r ® ea “ at examination — 
Cancellation of results by Examination Committee in 

ex parte proceed,ngs-Failure to provide opportune 

of being heard, held vitiated their order - ProvEion^ 

3 ,^ 


SECTION 15 


& -S. 15 — Examinations Committee under U. P. 

Intermediate Education Act — Action in cases of 
examinees using unfair .means — Committee acts 
quasi-judicially — Principle of audi alteram partem 
applies. See Constitution of India, Art. 226. AIR 1952 
SC 1110. 

~ —s. 15 (2) (c) — U. P. Education Code Appendix 
VI — Aware directing reinstatement of Principal — 
Filing of award in Court—Maintainability—Specific 
Relief Act (1877), S. 2i (b)—Arbitration Act (1940), 
S. 14(2). 

The Principal of a High School, after submitting 
his resignation, withdrew the same before it was 
accepted by the Management of the School. The 
Executive Committee of the School, however, ac¬ 
cepted the resignation with immediate effect. The 
Principal moved the Deputy Director of Education 
for reinstatement. The Deputy Director who was the 
chairman of the Standing Regional Aroitration Board 
called for the meeting of the Board which gave an 
award directing reins'atement of the Principal with 
three months salary. The School Committee paid the 
amount but did not reinstate the Principal. So the 
Principal moved the estate Government and the latter 
suggested him to obtain a decree from the Court. 
The principal thereupon made an application under 
S. 14 (2). 

On contention that in view of S. 21 (b) of the 
Specific Relief Act no.suit for declaration based on a 
contract of personal service was maintainable and 
therefore the Arbitration Board could not give deci¬ 
sion of reinstating the Principal. 

Held (i) that a suit based on a contract of personal 
service was not maintainable unless the order of 
dismissal or discharge was a nullity or there was an 
infringement of a statutory provision. In the instant 
case, the Principal had not been dismissed from 
service but was discharged by termination of the 
agreement. According to the agreement of service 
the notice of termination of the agreement was to be 
valid only after Inspector had giveD approval. That 
agreement was on the lines of Appendix VI of the 
U. P. Educational Code. 

The whole of the Educational Code including Ap¬ 
pendix VI could be a part of the Regulations and dis¬ 
regard thereof would amount to disregard of 
statutory provisions. The Managing (Executive) Com¬ 
mittee of the School had not obtained the approval 
of the Inspector and consequently the notice of 
termination was not valid and had no legal effect, 
ihe termination of service thus amounted to the 
breach of a statutory provision and the Courts of law 
could grant the declaration that the order of dis¬ 
charge was invalid and, that iu the eye of law. the 

fi r rt mCi P^ CO » Ilt L ? uedtobesti11 in service. The deci- 
*1°“,°* lb ® Arbitration Board directing reinstatement 

declaration * 011 * 3 * Q subs * ance> am ounted to such a 

(ii) That the award of the Arbitration Board was 
6 k° per{orma “ce on the ground that the 
i bee °i ^Soized for Intermediate Exa- 
ruination also and the stutus of the Institution has 
been changed. 1905 All L J 1116. 

—S. 15-Board of High School and Intermediate 
Education under U. P. Intermediate Educate™ ct- 
Exammee securing undue admission to examination 
Action against—Board acts quasi judicially—Order 
ancelling his examination or refusing to declare 

Naturaf ? f ° c ppo ^ UQit >' to candidate- 

Art. 228. AIB 1983 AU 41 fDB)? 0US, ’ tU,l0a lndia ' 

tlOD5(J«rnd(m l pL 0,,S Under Ch »P X »- Regula. 
uu o (Vij and (uj—Person cannot be deemed to be a 
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condid^te unless he is presented for the examination 
under Regulation 5 (ii) or he has supplicated for such 
presentation after filling in the prescribed aDplication 
form—Expression ‘detained candidate’ — Meaning of 
— Student not supplicating for examination — Not a 
detained candidate — Detention must be under some 
regulation—Percentage of attendance of student not 
supplicating for examination because of his own 
diticulties and not because he was prohibited under 
some regulation -Calculation to be as per Cl. (2) and 
not as prescribed in Cl. (4) of Regulation 5-Educa- 
tional institutions—Candidate — “Detained”— Mean¬ 
ing. 1LR (1962) 1 All 2S0. 

-—Ss. 15, 7 — Regulations under — Chapter VI, 
Reg. 1 (1), (4)—Examination Committee-Power of, to 
exclude examinee from subsequent examinations — 
Not ultra vires. See U. P. Intermediate Education Act 
(1921), S. 7. AIR 1960 All 535 (DB). 

-S 15 (as amended by U. P. Act 5 of 1941) — 

Regulations under Chap. VI, R. 1(1) Constitution of 
India, Art. 226—Mandamus — Object of—Powers of 
High Court—Orders that can be passed indicated. See 
Constitution of India, Art. 220. AIR 1959 All 226 
(DB). 

-S 15 — Regulations under, Chapter VI, Part I, 

Cl. (1)—Examination Committee — Power to punish 
examinees—OpportunityGto be heard given — Second 
opportunity not given—Order not vitiated. 

According to the provisions of Part f of Chaper VI 
of the Regulations, the Examination Committee has 
power to punish the examinee for using unfair means 
at the examination. It can punish him also where he 
is giilty of a moral offence or indiscipline at the 
examination. The expression 'at the examination’in 
Cl. (1) means that acts of indiscipline can also be 
displayed outside the examination hall and they may 
still be acts displayed at the examination. The beating 
of an invigilator at the place of the centre after he 
comes out of the examination hall, particularly when 
the cause for doing so is the conduct of the in¬ 
vigilator inside the examination hall,-is undoubtedly 
indiscipline at the examination. The rules of natural 
justice only require that the person charged is given 
an opportunity. It is not necessary for the Examina¬ 
tions Committee, once the examinee had been afford¬ 
ed the .necessary opportunity by the Inspector, to 
repeat the process agiin. The mere fact, therefore, 
that an opportunity wis not given over again by the 
Examinations Committee will no: vitiate the order 
passed by it. 1959 All L J 277. 

-S. 15 (2) (e)—Board of High School and Inter¬ 
mediate Education Rules, Chap XII, Rule 5 (iii)— 
Appl icability to detained candidate. 

The detained candidates have been treated as sepa¬ 
rate and distinct from failed candidates and the two 
expressions have been used to indicate these two 
classes of candidates in R. 5 (v). A detained candidate 
is a candidate who was detained at an earlier exa¬ 
mination tor*: any reason whatsoever. A detained 
candidate does not come within the meaning of the 
last paragraph of R. 5 (xii) Hence the percentage in 
the case ot detained candidates has to be calculated 
on one academical year’s attendance and it is open to 
the head of recognised institution to condone a defi¬ 
ciency in attendance of not moie^thin 10 lectures in 
the case of such candidates. 1957 All L J 493. 

-S. 15-Education Code fremed under— Arbitra¬ 
tion Board-Jurisdiction of-Nature and extent. 

The Educational Code has statutory authority 
inasmuch as, it is framed under S. lr», (J. P. Inter¬ 
mediate Education Act, 1921 under Para 151-B ot 
the Code, the Arbitration Board comes into being as 
a statutory body whether there are any pending dis¬ 
putes or not and functions as a tribunal under the 
authority of law. Statutory obligation is cast on this 


Board to decide the disputes as are referable to them. 
Their jurisdiction does not depend upon the withdra.’ 
wal of either grant-in-aid or recognition of the 
institution in case the relerence to them was possible 
at the time when the disoute arose. 

The fact that an award, if made by the Board, may 
not be enforceable by the Education Department is 
no ground to refuse to do the arbitration. 1957 All 
W R (H C) 365 : 1957 All LJ 162. 

-os 15. 14 and 13 — Regulations under S. 15, 

Chap. VI, Para. 1 (l)—Students using unfair means 
at examination — Cancellation of results by Exami¬ 
nation Committee in ex parte proceedings — Failure 
to provide ooportunity of beiDg heard, held vitiated 
their order—Provisions empowering the Board or the 
committee to cancel results of examination did not 
infringe student’s rights under Art. 19(l)(f). See 
U P. Interm a d ate Education Act (2 of 1921), S. 13. 
AIR 1950 All 539 (DB). 

-S. 15 -Regulations under Chap. VI, Para. 1 (11- 

Examinations Committee considering cases under 
Para. 1- (l) —Committee not required to act judicially 
or quasi-judicially —(Constitution of India, Art. 220). 
AIR I9i6 Ml 539 (541, 545, 551, 553) (Pt B) (Prs 7, 
8, 33. 79. 93) (DB). 

-S. 15 — Regulations under — Chapter XII, R. 5, 

Chapter VI, R. 1—Cancellation of result. 

The principal has no power to condone shortage of 
attendance but the failure to attend the requisite 
number of meetings disentitles candidate to appear 
in the examination. Once however a student has 
been allowed to appear in the examination there is no 
provision under the Act or the regulations under 
which the examinations committee could cancel the 
result of a student. There is no power given to the 
examination committee to cancel the result on the 
ground that the attendance of a candidate is short 
although he has been duly recommended by the 
authorities of the institution and he had been duly 
permitted to appear in the examination. 1956 All L J 
628. 

-S. 15—Regulations under — Order withdrawing 

recognition—Order is to be pased only as consequence 
of failure of institution to carry out Board’s direction 
—Para. 17 does not apo'v when no action is taken 
under Chap. VII. AIR 1955 NUC (All) 4L63. 

SECTION 16 

_S. 16-C (3)—Exoression ‘modify’—Meaning of— 

Regional Appellite Committee has powers to enhance 
punishments—Words and Phrases—‘Modify’. . 

Ordinarily the word ‘modify’ is used in the sense of 
reducing the rigidity or severity and not in the sense 
of enhancing a punishment. But it cannot be said 
that ‘modify’ is a synonym for ‘reduce’. Sometiraes-.it 
is used in the sense of enhancing also. In the context 
of S. 10-C (3) (c) the word has been used in a broader 
sense including the power to enhance. Tne Regional 
Appellate Committee has jurisdiction to enhance 
punishments inflicted by the Inspector. AIR 19o9 
SC 580, Foil. 1961 All LJ 722. 

SECTION 10-A 

_Ss. 16- A,. 16-D to 16-G (as amended by U. P Act 

XXXV of 1958)—Nomination piper filed by Lecturer 
of a recognised College - College receiving grant- 
in-aid from State Government -Held, • nomination 
paper could not be rejected. See Panchayats-U. P. 
K'hetra Samiti and Zilla Parishad Adhiniyam (33 of 
1901), S. 13-C. 1964 All L J 840. 

SECTION 16 G 

_S 16-G (as amended in 1958 )-Regulations under 

Reg 20 (1) (b) — Order of termination cannot be 
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regarded as one if of dismissal. See Constitution of 
India, Art. 311 (2). AIR 1965 All 252 (D8>. 

-S. 16-G (as amended in 195S)—Regulations under 

Chap. Ill, Reg 20 (1) (b)—'Abolition oi subject’ — 
Interpretation of — Abolition of all classes in subject 
not necessary. 19^4 All L J U IS : ILR (1965) 1 All 
324 : AIR 1965 All 252 (253) (Pt B) (Pr 5) (DB). 

-Ss. lfl.G (3), 10 G (4)—Aopeal against Inspector's 

decision — Committee cannot give direction about 
re-instatement. 1965 All L J 1069 : ILR (1965) 2 All 
994 

U. P. JAIL MANUAL 
PARA. 421 

-Para. 421—Scope — Provision does not authorise 

cutting of hair of uuaertrial prisoner without his 
consent except on medical grounds — Direction that 
4he person can be forced to do so will amount to an 
assault—I. P. C - * ie (1S60), S. 351, 1965 All L J 754: 
ILR (1965) 2 All 507. 

PARA. 443 

-Para. 443 (b> — Identification parade—Refusal to 

admit counsel for'accused—Criminal P. C. (IS)$), 
S. 340. 

Not only the counsel of the accused his a right to 
be present at the time of toe identification parade but 
he has further a right to satisfy himself that all the 
•requirements of law as laid down ia para. 443 have 
been fully complied with. Refusal on the part of the 
Magistrate to admit the accused’s counsel at the time 
of the identification pirade is negation of the right 
Granted to him by law. 1951 All L J 433 i AIR 1952 
All 589 (559) (Pr 3)(DB). 

PARA. 742 

~^Para. 742—Uoder Trial Prisoner—Hunger strike 
—Offence. See Prisons Act (1894), S. 52. 1959 Cri 
LJ 283 : AIR 1959 All 164 (DB). 

-Ch- 28, Para. 742 — ‘On hunger strike’ — Person 

starting hunger strike outside jail continuing it after 
admission to jail —When liable for prosecution under 
S. 52 indicated. See Prisons Act (1894), S. 52. 1959 
Cri L J 283 i AIR 1959 All 104 (DB). 

-Para. 742 — Security prisoners going on hunger 

strike-Prisoners governed by U. P. Security Prisoners 
Rules, 1944, R. 43—Offence committed under R. 43— 
•Previous sanction of Inspector General of Prisons for 
prosecution is not necessary. See Prisons Act (1894), 
S. 52. AIR 1955 N U C (All) 1519 (DB). 

RULE 689 

—Rr. 689 and 711—Scope. 

Rules 0S9 and 7U have nothing to do with peti¬ 
tions addressed to a Court of law. 1954 Cri L j 354 i 
1953 All W R (H C) 719 i AIR 1954 All 351 (352) 
(Pt A) (Pr 4). 

RULE 711 

—R. 711—Scope — It has nothing to do with peti¬ 
tions addressed to a Court of law. 1954 Cri L J 354 « 
AIR 1954 All 351 (DB). 

UTTAR PRADESH K4NS ERADICATION 

ACT (22 of 1951) 

SECTION 3 

’“""‘Ss, 3,4.6 and 7—Act is valid—It does not abridge 
rights of cultivators — Provisions are not arbitrary— 
'Person who has taken benefit cannot refuse payment 
oncosts. See Constitution of India, Art. 19 (1) (f). 
1961 All L J 370. 

SECTION 4 

TT*Ss. 4, 6,7 and 3—Act is valid—It does not abridge 
rights of cultivators — Provisions are not arbitrary— 
Person who has taken benefit cannot refuse payment 


of costs. See Constitution of India, Art. 19 (I) (s), 1961 
All L J 370. 

SECTION 6 

-Ss. 6, 7, 4 and 3 - Act is valid — Tt does not ab¬ 
ridge rights of cultivators—Provisions are not arbi¬ 
trary — Person who has taken benefit cannot refuse 
payment of costs. Constitution of India, Art. 19(1)(f). 
1961 All L J 370. 

SECTION 7 

-Ss. 7, 6, 4 and 3—Act is valid—It does notabridge 

rights of cultivators — Provisions are not arbitrary— 
Person who has taken benefit cannot refuse payment 
of costs. See Constitution of India, Art. 19 (1) (f). 
1961 All L J 370. 

UITAR PRADESH KEROSENE CONTROL 

ORDER (1962) 

-Conditions 10 and 12—Cantravention of—Liabi¬ 
lity of partners of firm—Change fr am-d against partners 
cannot oe struck down as illegal—Tney can establish 
their innocence at subsequent stage. Nee Essential 
Commodities Act (1955) S. 10. 1965 All Cri R 397 i 
1905 All L J 1026 : 1965 All W R (H C) 608. 

UTTAR PRADESH KHANDSARI SUGAR 
MANUFACTURERS LICENSING 
ORDER (1959) 

CLAUSE 3 

-Cl. 3-Validity. 

The provision in Cl. 3 requiring a licence for 
installing power crushers and Dels in the manufac¬ 
ture of rab, which is not the manufacture of Khand- 
sari Sugar, is beyond the powers delegated to the 
State Government bv the Central Government, and is 
therefore illegal. 1960 All L J 553 1 1960 All W R 
(HCj 408 : AIR I960 All 650 (652) (PcB) (Prs 10 to 
12 ). 

UTTAR PRADESH KSHETRA SAMITIES 
AND ZILLA P ARISH ADS ADHINIYaM 

(33 of 1961) 

See under Panchayats 

UTTAR PRADESH KSHETRA SAMITIES 
(ELECTION OF PRAMUKHS AND UP- 
PRAMUKHS AND SETTLEMENT OF 
ELECTION DISPUTES) 

RULES (1962) 

See under Panchayats 

UTTAR PR ADESH KUMAUN NAYABAD 
AND WASTE LAND ACT (32 of 1948) 

SECTION 11 

—S.ll (b) —Suit under, for cancellation of grant— 
Subsequent declaration that no grant should be made 
—Existence ol easement rights held could not be pre¬ 
sumed—Declaration held not retrospective-{Kumaun 
Nayabad and Waste Land Rules, R. 20). AIR 1955 
N U C (All) 3291. 

UTTAR PRADESH KUMAUN NAYABAD 
AND WASTE LAND RULES 

RULE 20 

——R. 20 — Suit under, for cancellation of grant— 
Subsequent declaration that: no grant should be made 
—Effect stated. See (U. P.) Kumaun Nayabad and 
Waste Land Act (32 of 1948). S. 11 (b). AIR 1955 
N U C (All) 3291. 

U. P. LAND ACQUISITIONS (BEH.4BI. 
L1TATION OF REFUGEES) ACT 
(26 of 1948) 

SECTION 2 

-—Si 2 (ii)-“Court” if includes-Acquisitioa Officer, 
bee U. P. Land Acquisition (Rehabilitation of Re- 
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fugees) Act (26 of 1948), S. 11. ATS 1958 All 154 
(DI3). 

S. 2 (viii) — Notification declaring Improvement 
Trust as ‘builder’-Efiect of-(U. P. Town Improve- 
ment Act (1919), Ch. IV). 

Even if a scheme- for the erection of houses, shops 
and woikshops for the use of refugees may not be 
improve ment scheme which comes within the ambit 
ot . h. IV of the Town Improvement Act. the effect 
ot a declaration that an Improvement Trust is a 
‘builder’ within the meaning of U. P. Land Ac¬ 
quisition (Rehabilitation of Refugees) Act, 1948, is, 
in law, to constitute it a ‘builder’ ior the purposes of 
that Act, and if necessary statutorily to enlarge its 
objects to enable it to perform its functions there¬ 
under. 1954 All L J 673 : AIR 1935 All 12 (18, 19) 
(Pt G)(Pr27)(DB). 

[Reversed on another point in AIR 1961 SC 14].* 

SECTION 3 


India. Art. 31-B-Betrospective operatiou-(Covern* 
ment of India Act, 1935), :S. 229). 

_ • , j , . provisos of S. 11 (1) of the Act 

or»rt d beiug in con travention of the provisions 
ot 8. 299 Government of India Act, after the in¬ 
clusion of the Act in the 9th Schedule of the Consti. 
tution by S. 5 of the Constitution (Fourth Amend- 
ment) Act, 1955, it must be held that by virtue of 
Art. ol-B or the Constitution every provision of the 
L . I. Act is valid and enforceable. AIK 1955 SC 47: 
i9o5 SCJ 1, Foil. Art. 3l.B is retrospective in opera- 
tion and the U. P. Act must be deemed to be valid at 
least from the date the Constitution came into force. 
ILK (1957) 2 All 88 : AIR 1958 All 154 (158) (Pt E) 
(Prs 13, 14) (DB). 

~~ S. 11 — Validity — Not invalid. See Constitution 
of India, Art. 31-A. AIR 1958 All 154 (DB). 

-S. 11—Not ultra vires—Effect of Fourth Amend¬ 
ment of the Constitution. 


-S. 3—Absence of notice to owner—Effect. 

Service of notice under S. 3 of the Acton the 
owner of^ the property is an essential part of the 
process of requisition. Without it the‘requisition is 
not valid in law although the owner had knowledge 
of the proceedings. 1957 All L J 117 : 1957 All W R 
(HC) 350. 

-Ss. 3, 9 and 15 — Rules under S. 15, R. 4 — 

Requisition of land under S. 3—Notice on Zamindari 
but absence of notice on occupier or tenant — Re¬ 
quisition order is illegal — Land cannot be acquired 
under S. 9. AIR 1955 NUC (All) 349 IDB). 


By the fourth Amendment of the Constitution,the 
U. P. Land Acquisition (Rehabilitation of Refugees) 
Act (26 of 1948), has been included in the Ninth. 
Schedule of the Constitution. The result is that by 
virtue of provisions of Art. 31-B this Act should be 
deemed to be valid and also to have always been 
valid. S. 11 of the Act cannot, therefore, be held 
ultra vires the State Legislature. AIR 1955 All 12 
held no longer good law. 1950 All W R (H C) 10 i 
1950 AH L J 90 i AIR 1956 All 410 (416) (Prs 2, 3> 
(DB). 

-S. 11 (1), Provisos — Validity — [Constitution of 

India, Art. 31 (2) and (5) (a)]. 


SECTION 9 

—S. 9 (2) — Compensation for acquisition of land 
—Basis for calculation — Market value as it obtained 
on 1-9-1939 and not on notification under S. 9 (2) 
should be taken—1954 ALJ 673 held no longer good 
Law. See U. P. Land Acquisition (Rehabilitation) 
of Refugees Act (26 of 1948) S. 11. 1965 All LJ 999. 

-S. 9 — Rules under S. 15, R. 4 — Requisition of 

land under S. 3 — Absence of notice on occupier or 
tenant — Requisition is invalid. See U. P. Land Ac¬ 
quisition (Rehabilitation of Refugees) Act (26 of 1948), 
S.3. AIR 1955 NUC (AH) 349 (DB). 


The provisions with regard to compensation when 
land is acquired, to be found in the two provisos to 
sub-section (1) of S. 11 of the U. P. Land Acquisition 
(Rehabilitation of Refugees) Act, are invalid. But the 
invalid provisions can be severed from the remainder 
of the Act. Denuded of the offendiig provisos to 
S. 11 (1), and the first paragraph of that sub-section 
not being called in question in these proceedings the 
Act must be held to make provision for compensation 
within the meaning of Art. 31 (2). 1954 All L J 673 r 
AIR 1955 All 12 (15, 16, 17, 19) (Pt A) (Prs 6, 14, 
15, 30) (DB). 

. [Reversed on another point in AIR 1901 SC 14]. 


SECTION 11 

©-S. 11—Validity—Not invalid. See Constitution 

of India, Art. 31-B. AIR 1961 S C 14. 

-Ss. ll and 9 (2) — Compensation for acquisition 

of land—Basis for calculation — Market value as it 
obtained on 1-9-1939 and not on notification under 
S. 9 (2) should be taken. 

In view of the Fourth Amendment of the Consti¬ 
tution, the compensation for land acquired under 
S. 3, has to be calculated on the basis of S. 11, that 
is, with reference to the market value of the pro¬ 
perty as it obtained in 1-9-1939 and not as it obtained 
on the date of the notification under S. 9 (2). 1954 
ALJ 073 held no longer good law-; AIR 1958 All 154; 
AIR 1961 S C 14. Relied on. 1965 All L J 999. 

-Ss. 11 and 2 (ii)—Order awarding compensation 

— Power of Land Acquisition Officer to review — 
C. P. Code (1908), O. 47, R. 1. AIR 1932 All 598 
and AIR 1957 All 67, Foil. ILR (1957) 2 All 88 » 
AIR 1958 All 154 (156, 157) (Pt A) (Prs 5, 6) (DB). 

-—-S. 11—Order awarding compensation—Power of 
Land Acquisition Officer to set aside — Constitution 
of India, Art. 220. 1LR (1957) 2 All 88: AIK 1953 
All 154 (157) (Pt D) (Pr 9) (DB). 

-S. 11 — Validity—(Constitution (Fourth Amend¬ 
ment) Act (1955), S. 5 — Effect of — Constitution of 


-S. 11 (1), Provisos—Contravene Art. 14—(Consti¬ 
tution of India, ;Art. 14). 1954 All L J 673 i AIR 
1955 All 12 (17, 18) (Pt D) (Prs 16, 17, 19, 20, 23, 
24, 25) (DB). 

[Reversed on another point in AIR 1901 SC 14]. 

SECTION 15 

-S. 15—Rules under—Rule 4—Requisition of land 

under S. 3—Absence ot notice on occupier or tenant 
—Requisition is invalid. See U. P. Land Acquisition 
(RenabilitatiOD of Refugees) Act (20 of 1948), S. 3. 
AIR 1955 NUC (All) 349 (DB). 

U. P. LAND RECORDS MANUAL 
PARA A 72 

-Para. A 72 — Sajhidar — Meaning — Difference 

between Sajhidar and Tenant and Sajhidar^ and 
Lessee—(Transfer of Property Act (1882), 8. 105). 

The Sajhi is a partner in cultivation with a right 
to share in the produce grown on the land. He has 
no right of occupancy in the land itself. So far as 
use of the land is concerned for the purposes or 
carrying on the business of partnership by means or 
cultivation, he is merely a licensee and has no' in¬ 
terest in the land. 1966 All L J 149 ; 1905 All W B 
(IiC) 841. 
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RULE 84 

—R. 84—Entry in diary—When necessary. 

The entry in the diary is necessary only if the ten* 
ant says that he has already surrendered the holding. 
Otherwise it is not necessary to make an entry iu the 
diary unless the person in possession is sought to be 
recorded in class 20 of the khatauni. It is not neces¬ 
sary to make an entry in the diary if the gair gabiz 
davedar qabiz entry i> shown in the ‘remarks column’ 
only. 1952 All W R (Rev) 245 : 3952 All LJ (Rev) 
299 : 1952 R D (B B) 375. 

U. P. LAND REFORMS (AMENDMENT) ACT 

(18 of 1956) 

See under Tenancy Laws. 

U. P. LAND REFORMS (AMENDMENT) ACT 

(37 of 1958) 

See under Tenancy Laws. 

U. P. LAND REFORMS RULES (1952) 

See under Tenancy Law-s. 

U. P. LAND REFORMS (SUPPLEMENTARY) 

ACT (31 of 1952) 

See under Tenancy Laws. 

U. P. LAND REVENUE ACT (3 of 1901) 

SECTION 4 

——Ss. 4 (8) and 34 (5)—‘Revenue Courts'—Consolida¬ 
tion Courts constituted under U. P. Consolidation of 
Holdings Act are not revenue Courts within the 
meaning of S. 4 (8):— Hence S. 34 (5) does not bar a 
person trom settiDg up his claims in the consolidation 
Courts even though he .has not applied to be re¬ 
corded as heirs in the revenue papers. 1964 All \V B 
(H C) 593: AIR 1964 All 424 (425) (Pt B) (Pr 2). 

-S. 4 (4) — Proprietor of miscellaneous zamindari 

plots is Dot agriculturist. See Debt Laws—U. P. Debt 
Redemption Act (13 of 1940), S. 2 (1) and (3). AIR 
1952 All 693. 

SECTION 7 

-S. 7 — Powers of Revenue Board of Review. See 

Tenancy [Laws — U. P. Tenancy Act (17 of 1939), 
S. 273. AIR 1956 All 698 (DB). 

—S. 7 (2)-U. P. Tenancy Act (7 of 1939), S. 273- 
Case arising out of U. P. Zamindari Abolition and 
Land Reforms Act — One single member of Board 
can review his or his predecessor’s order. See Tenancy 
Laws -U. P. Tenancy Act (17 of 1939), S. 273. A.I R 
1960 All 93 (DB). 

-Ss. 7 and 8— Applicability — Appeal under U. P. 

Zamindari Abolition and Land Reforms Act - Law 
governing—Concurrent judgment of two mem >ers — 
Necessity for altering or reversing decree or order. 
1960 All W R (HC) 14 : I960 All L J 26. 

SECTION 14 

—S. 14 (4) — Additional Collector — His status as 
Collector discussed (Tenancy Laws—U. P. Land 
Utilisation Act (5 of 1948), S. 3)j- (U. P. General 
Clauses Act ‘(I of 190*1), S. 4 (9)). AIR 1955 NUC 

(All) 2724. 

-S. 14 — Property situate in several districts;— 

Power of Additional Collector to make assessment. 
See U, P. Agricultural lucome.tax Act (4 .of 1948), 
S. 14. AIR 1955 NUC (All) 2707 (DB). 

SECTION 14A 

S. 14-A (3) and (4) — Additional CollegerHe 
has power to receive election petition under U. P. 


Municipalities Act—(Municipalities—U. P. Municipal- 
ities Act (II of 1916),S. 22(2)). 1954 All L J 601, Foil. 
1900 All W R (HC) 203 : 1900 Ail L J 304. 

-S. 14-A (3)—Power of Assistant Collector to pass 

order under U. P. Land Utilisation Act, 1948. See 
Teuancv Laws — U. P. Land Utilisation Act (5 of 
1948), S. 3. AIR 1955 N U C (All) 2724. 

-S. 14-A—Property situate in several districts — 

Povrer of Additional Collector to make assessment. 
See U. P. Agricultural Income-Tax Act (4 of 1948): 
S. 14. AIR 1955 N U C (All) 2707 (DB). 

SECTION IS 

-S. IS (as amended by Act X of 1961)—Paachayats 

—U. P. Panchayat Raj Act (20 of 1947), Ss. 2 (ss), 
12-C (1) —U. P. Panchayat Raj Ruies (1947) Rules 24, 
25 (5) —Election petition under R. 24—Officers desig¬ 
nated as Sub.Divisional Officers I and II appointed- 
Sub-Divisioua! Officer II has no jurisdiction tc 
entertain^petition — Evtn Additional oub-Divisional 
Officer has no such jurisdiction—Collector uot autho¬ 
rised to desigate Additional Sub-Divisional Officer — 
District Magistrate cannot confer jurisdiction on him 
to entertain election petition. See Pancbayats—U. P. 
Panchayat Raj Act (20 of 1947), S. 2 (ss). 1964 Alt 
L j 145. 

-S. 18 (1)—"Sub-Divisional Officer”-Meaning of. 

See Panchnyats — U. P. Panchayat Raj Rules (15347}* 

R. 24. AIR 1958 All 7. 

SECTION 23 

—Ss. 23 and 234 (B)—New service —Effect of non. 
amendment of S. 23— Validity ol Rules;,under S. 234- 
(b), if affected. 

Section 23 no doubt provides for appointment of 
Patwaris to each halka and that section has not yet 
been amended, bat it does Dot take away the right of 
the Governor to create a new service for each halka 
or group of halkas if he so desires. In the alternative 
even if it be considered to be same service the mere 
fact that it has beea given a new name would not 
necessarily affect the question of the validity of the 
rules framed under S. 234 (b). ILR (19W) 2 All 800 : 
AIR 1954 All 813 (816) (Pt D) (Prs 10, 17) (DB). 

SECTION 28 

—Ss. 28 and 33—Scope — Entry in record of rights- 
as occupant under S. 20 — Eatry in records of 135C 
Fasli in contraveation of express order of a com¬ 
petent aathority not contemplated by the section — 
Benefit of S. 20 noPavailable to such person—Explana¬ 
tion :III not exhaustive. See Tenancy Laws—U. P. 
Zamindari Abolition and Land Relorms Act (1 of 
1951), S. 20 (b) (i). 1953 All L J 537. 

SECTION 30 

-Ss. 30 (1) aad 34 (1) (as amended by U. P. 

Zamiadari Abolition aad Land Reforms Act (lot 
1951)—Minor succeeding to tenancy rights of grand¬ 
mother — Possession of land not obtained — No duty 
to make report—Constructive possession—Sufficiency. 
1959 All L I 017 j 1959 All W R (HC) 437 : I L R 
(1959) 1 All 809. 

SECTION 32 

—S. 32 — Mortgagee in possession of proprietary 
rights is not an intermediary. See Tenancy Laws •— 
U. P. Zamindari Abolition and Land Reforms Act 
(1951), S. 32. 1965 All L J 1013. 

-Ss. 32, 33 and 53 — Regulation No. XIX of 1795, 

S. 2 — "Estate" — Scope of definition in S. 3 (8) — 
"Area included .in one entry” — Meaning of expres¬ 
sion — Provisions of Act relating to acquisition — 
Interpretation of — Pargana Agori (Barhar Raj) — 
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U. P. LAND REVENUE ACT (1901), S. 32 


'vesting of, in the State under S. 4 — Only areas in¬ 
cluded in Khewats relating to year immediately 
prior to year of enforcement of Act and limited to 
cultivated and culturable portions of villages and not 
entire areas of villages, held to have vested in the 
State See Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 3 (8). I L R 
(1963) 1 All 636. 

-S. 32—Khasra entry—Value to be attached. 

A khasra unlike a khatauni is not a record of 
rights prepared under Cl. (e) of S. 32 of the U. P. 
Land Revenue Act and an entry in the khasra is not 
entitled to be given the weight which has to be given 
to entries in the khatauni. 1951 All W R (Rev) 
125 t 1951 R D 98. 

-Ss. 32, 33, 44, 46 and 57— Khatauni — Admissi¬ 
bility and presumptive value of. See Evidence Act 
(1S72), S. 35. AIR 1960 Cal 724 (DB). 


SECTION 33 

-S. 33 — Entry in record of rights as occupant 

under S. 20, U. P. Act (1 of 1951) - Entry in records 
of 1356 Fasli in contravention of exoress order of 
authority — Benefit of S. 20 not available — See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Act (1951), S. 20 (b) (i). 1963 All L J 537. 

-Ss. 33and41-A — Application under S. 33 for 

correction of village papers — Application transferred 
to Panchayati Adalat — Adalat has power to decide 
application itself — (U. P. Panchavat Raj Act (26 of 
1947), Ss 51, 71 and R. 96). A I R 1955 NUC (All) 
2655 (DB). 

-Ss. 33 and 42—Correction of papers proceedings 

—Question whether defendant grove-holder — Deci¬ 
sion on, does not operate as res judicata — Civil P. C. 
(1908), S. 11. 15 R D 720, Disting. 1951 All W R 
(HC) 515 ! 1952 R D (BR) 127 i 1952 All L J 109 : 
AIR 1953 All 398 (399) (Pr 3). 

-Ss. 33 tnd 39 — Entry corrected in respect of 

several plots. 

No appeal preferred against order of correction — 
Omission of landholder from sir and khudkasht hold- 
lDgs due to omission of his name from khewat — 
Admission by one of sir and khudkasht holders that 
entries were obviously incorrect—Held, this was a fit 
case in which correction was justified even though 
entry was loDg standing. 1952 All L J (Rev) 300 i 
1952 R D (BR) 373 (DB). 


-S. 33—Summary proceeding. 

In a summary proceeding under S. 33 of the U. P. 
.and Revenue Act intricate questions like admission 
>f co-tenancy and estoppel are not fit to be decided. 
1952 All L J (Rev) 21: 1951 R D 264 : 1952 All W R 
Rev) 2. 

•Ss 33 and 39 — Application for correction of 

. m.. i r I • i . J _A rvultoofinn 


-o J ttUU 7 nppuvuuwu -~ -; , 

:hatauni — Title of applicant admitted—Application 
:annot be thrown out on ground that he is not in 
ictual possession but only in constructive possession 
,f his share. 1952 R D (BR) 239. 

_Ss. 33, 42, 44 — Proceedings under S. 33 — Pre¬ 
emption. . 

The decision in a proceeding for correction of an 
mtrv under S. 33, in which no issues have been 
ramed, nor procedure prescribed under the V 
renancy Act has been followed does not operate a, 

■es judicata. The entry so made.' OTll 1 , „$? W n 
^resumed to be true under S. 44. l9ol R D 16 : 

[951 All W R (Rev) 15(17). 

_S 33 — Khatauni under U. P. Land Revenue Act 

ire admissible and have presumptive value. See 
Evidence Act (1872), S. 35. AIR I960 Cal 724 (DB). 


SECTION 34 

-S. 34 — Property temporarily entrusted to Re¬ 
ceiver in case —S. 34(1) does not apoly to him — 
Suit by him for recovery of rent is maintainable, 
1934 R D 430. Disting.; 1951 R D 117, Rel. on. 
-C. P. Cade (L908), O. 40, R. 1. 1965 All VV R (HC) 
209 : 1965 All L J 417. 

-S. 34 (5) — Section 34 (5) does not bar a person 

from setting up his claims in the consolidation Courts 
even though he had not applied to be recorded as 
heirs in the revenue papers. See U. P. Land Revenue 
Act (3 of 1901), S. 4 (8). AIR 1964 All 424. 


-S. 34 (1) and (5) (as amended by U. P. Zamin¬ 
dari Abolition and Land Reforms Act (L of 1951).— 
Scope—It retrospective. 

Sub-sections (1) and (5) of S. 34 cannot ba said to 
apply to cases of succession or transfer which took 
place before they were amended by the U. P Zimin- 
dari Abolition Act. The first provision ca<ts a duty 
upon a parson to make a report to the Panchayati 
Adalat and the second imposes a penalty for the 
omission to make the report. Sub-section (5) really 
is penal in nature and reading it along with sub s. (I) 
it is not possible to say that these two provisions 
were intended to have retrospective operation. There¬ 
fore, the provisions of S. 34 of the U. P. Land Re¬ 
venue Act, as amended by the U. P. Zimindari 
Abolition Act, are applicable only to cases of transfer 
or succession which took place alter the date of the 
amendment 1939 All L 1 617 : (1959) All VV R 
(HC) 437 : ILR (1939) 1 All 809. 

-S. 34 (5)—Res judicata—Applicability. See Civil 

P. C. (19U8), S. 11. 1952 fl D(BR) 269. 


—Ss. 34 and 39 — Presumption of correctness as 
regards entries based on mutation Court’s order — 
Remedy of person aggrieved. 

An entry based on the mutation Court s order must 
be presumed to be correct and the person who ques¬ 
tions it after a long lapse of time would have to 
establish his title by a regular suit in the civil Lourt. 
1952 R D 78 : 1952 All L J (Rev) 70. 


-S. 34—U. P. Regulation of Agricultural Credit Act 
of 1940), S. 26-Section if relates to proceedings 
der Ss. 34 and 35, U. P. Land Revenue Act. and 
t to proceeding in civil Court — Suit for pre-emp. 
n of protected land sold without Permission - 
post facto permission under S. 26(2k proviso, 

a not be obtained by P re - ei ?P ti0 1 n - r Se 5.^A O i L rr4 S rf 
P Regulation of Agricultural Credit Act (14 of 

40), S. 26. AIB 1951 All 555. 

S 34 (l) and (5) — Failure of Collector taking 

session under Court of Wards Act to report under 

34(1)—Rights ot Collector to bring suits in Revenue 

urcs not affected. 1951 R D 11 m 1951 All VV R 
ev) 118. 

—S. 34 (1)(5)—Suit under S. 214, u -P. Tenancy 
t by Court of Wards - U. P Couit of Wards Act 
of 1912), Ss. 12. 59 64 — Tenaucy Laws — U. Y. 
nancy Act (17 of 1939), S. 214. 

Under S. 12 of the Court of Wards Act the Court 
Wards merely assumes superintendence ofthe pro- 
rtv of any proprietor; the estate does not vest in 
- Court of Wards. The Collector or the Manager 

ces possession and custody of the P™P| rt y a “9 
mages it according to rules made under S., 64 ot 
e Act. Therefore, the Collector or the Manager 
io takes possession ot an estate under the Court ot 
ards Act is not bound to make the report required 
sub-s. (1) of S. 34. Sub-section (o) of section 
therefore, no bar to the Collector or th 
inglng a suit in the Revenue un .“£ r . *n uv n 

e U. P. Tenancy Act. 1951 R D 117 : 19»1 All W K 
ev) 118. 
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SECTION 35 

-S. 35 -U. P. Regulation of Agricultural Credit Act 

(14 of 1940). S. 20 — Section relates to proceedings 
under Ss. 34 and 35, U. P Land Revenue Act, and 
not to proceeding in civil Court — Suit for pre-emp¬ 
tion of protected land sold without Dermission — 
Ex post facto permission under S. 20(2), proviso, 
cannot be obtained by.pre-emption. See Debt Laws— 
U P. Regulation of Agricultural Credit Act (14 of 
1940), S. 20. AIR 1951 All 555. 

SECTION 30 

-S. 36 — Proceedings under — Deletion of S. 36 

during pendency by U. P. Act (1 of 1951) — Right 
involved should be determined according to S. 30. 
See Tenancy Laws—U. P. Land Tenures (Legal Pro¬ 
ceedings) Removal of Difficulties) Order (1952), S. 2. 
1952 Rev Dec (BR) 367 » 1952 All W R (Rev) 233 : 
1952 All LJ (Rev) 252. 

—-S. 36-Applicability. See Tenancy Laws — U. P. 
Tenancy Act (17 of 1939), S. 20(5). 1952 All LJ 
(Rev) 252. 

-S. 36 — Ex-proprietary right — How and when 

arises. 

Ex-proprietary rights arise from the date of transfer 
of Sir and not from the date of completion of pro- 
ceedings under S. 30 of the U. P. Land Revenue Act 
and can be claimed so long as the ex-proprietor 
retains possession and not necessarily through Court. 
1952 R D 80 i 1952 All L J iRev) 92 : 1952 All W R 
(Rev) 159. 

S 36—Creation of a waqf all-al-aulad — Effect 
on sir land — Exproprietary rights of waqif when 
arise, 

On the creation of the waqf all-al.aulad the sir do 
not become the sir of the Almighty but become the 
exproprietary tenancy of the waqif. Where however 
exproprietary rights arise only in an undefined por¬ 
tion of sir area no declaration of exproorietary rights 
can be given until the exproprietary holding is carved 

£ U !i U , D «*S „Wtnd Revenue Act. 1945 R D 105, 
Foil. 1952 R D (BR) 116. 

t proprietary rights by co-sharer — 

Land recorded as sir of other co-sharers — Vendees 

^°L^V* c ° rded as khudkasht-holders thereof. 
1950 All W R Rev 41 1 1950 R D 176. 

Zm beAe te"* rePMlS ~ Purp0S ' S f0r which 

A patwari's reports could be the basis of the pro¬ 
ceedings only in connection with report for muta¬ 
tion proceedings. After this stage it is the landholder 
or tenant or any other co-sharer, who can come for¬ 
ward and move the Collector to specify the land held 

HD I7fl iPr0Pnelary teDanl 3nd t0 6x its rent ‘ 1950 

SECTION 37 

—S. 37-Waqif one of several joint Sir holders not 
claiming ex-proprietary rights—Effect. 

Where a waqif one of several joint sir holders does 
not claim ex-proprietary rights on the creation of the 
waqf, the entire area becomes the Sir of the remain¬ 
ing co-sharers. 1952 R D 116. 

SECTION 39 

"~Fffli! 9 JI? I !! ry c COr r r ? c i ed r in r , espect of several plots 
o ^ ect stated. See U, P. Land Revenue Act (1901) 

S. 33. 1952 All L J (Rev) 300 (DB) U 1,1 

~--S. 39 — Presumption of correctness as regards 
entries based on mutation Court’s order—Remedy of 

S g 33a952 AHLHReW ™ La ° d R8V8n “ 8 A °‘ (1901)l 


-S. 39—Application for correction of khatauni — 

Title of applicant admitted — Application cannot be 
thrown out on ground that he is not in actual posses¬ 
sion. See U. P. Land Revenue Act (3 of 1801), S. 33. 
1952 R D (BR) 239. 

-S. 39 — Presumption of correctness as regards 

entries based on mutation Court's order — Remedy of 
person aggrieved. See U. P. Land Revenue Act (1901), 
S. 34. 1952 R D (BR) 78. 

SECTION 40 

-Ss. 40 and 44 — Order of Tahsildar under S. 40 

recording names of persons in revenue paper—Order 
is not final—Civil or revenue Court can go behind it. 
(Civil P. C. (1906), S. 9). 1964 All W R (H C) 113. 

-S. 40 (2) —"Order as to possession” — Party 

already in possession—Effect. 

The only order as to possession mentioned in S. 40 
is the order putting a party, whose name is ordered 
to be entered in the Khasra on the basis of a summary 
enquiry into title, into possession. If a party has been 
found to be in possession and on this finding bis 
name is ordered to be entered in the paper the order 
is of an entry of his name and cannot be said to be 
an order as to possession. The order as to possession 
means an order regarding possession as much as an 
order putting a party into possession. When only an 
entry is made, even though on the basis of possession, 
there is no order as to possession; there may be a 
finding as to possession but not an order. 1957 All 
L i 763 : 1957 All W R (H C) 771 r AIR 1958 All 48 
(54) (Pt B) (Pr 1U) (DB)i 

[Overruled on another point in AIR 1959 All 1], 

-S. 40-Jurisdiction of Civil Court. 

Section 40 (2) does not curtail the power of a civil 
Court; its object is simply to preserve ils power to 
decide a question of title. It does not mean that a 
civil Court has no power except in regard to a case 
covered by S. 40 (3). Therefore, a suit in a civil Court 
would not be barred on the ground of anything con- 
V““® dS ; 40. Land Revenue Act. 1957 All L J 783: 

(P. CHPr WUDZ C> m,AIR 1958 A “ 48 (54 » 

[Overruled on another point in AIR 1959 All 1.] 

. Ss. 40 and 234 — Order in mutation proceedings 
—Appeal to Supreme Court—Does not lie. C.P. Code 

145°11951R d* 159. a “ d ll °‘ 1951 Al1 W R (Rev > 

—Ss. 40, 44-Suit for declaration as to right to 
tenancy—Maintainability. 

!>° S nanc T Cfln b 0 claimed under Ss. 59, 01 

^♦k U,P t * Tenancy A , ctin a Avenue Court alone 
and therefore a suit for declaration as to the right 
to tenancy is not barred under S. 44 of the U P 
Land Revenue Act. Even a decision as to possession 

"T °<“» U p - Laid Revenue MS Tot 
operate as res judicata m a suit for declaration. 1947 

1951 R D 239,1951 AllW rIh^WO? ^ ° D ‘ 

iT"S' 40 a . nd 44 — Applicability of S, 40 (3) — 

Sg nature' 8 ® 1 8 possession undet s -« U)-Bind- 

U S .n b n)tlhl. 0f . S - 40 0f . the U -/- Land Revenue Aot 
is applicable to an order or decision under sub-s ID 

as well as sub s. (2)) of the section. 1 ’ 

. An aggrieved party from such au order or decision 

l “titled to establish hi, right in any civil 
nue Court having jurisdiction. Ve 

In a suit for establishing the right the derMnn 
regarding possession under S. 40 (1® is also ooen tS 
retrial and such a decision is not binding even ona 

Kliw u S(a s 14 ! 4 ° f ,he A «- ^ 
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SECTION 41-A 

-S. 41-A—Application under S. 33 for correction 

of village papers — Application transferred to Pan- 
chayati Adalat— Adalat has power to decide applica¬ 
tion itself. . c ee U. P. Land Revenue Act (3 of 1801), 
S. 33. AIR 1955 N-U C (All) 2655 (DB). 

SECTION 42 

-S. 42—Correction of papers proceedir gs—Ques. 

tion whether defendant grove-holder — Decision on, 
does not operate as res judicata—(Civil P. C. (1903), 
S. 11), See U. P. Land Revenue Act (1901), S. 33. 
1951 All \V R (H C) 515 : AIR 1953 All 393. 


SECTION 44 

-Ss. 44 and 57—Entries in-Annual register main¬ 
tained under S. 33 of the Act — Entries in the Record 
of Rights under S. 32 of the Act — Correctness— 
Presumption of-Question not conclusive—Evidence 
to rebut allowed in civil Courts. 1952 All L J 310 i 
AIR 1953 All 378 (378) (Pr 41. 

-S. 44—Decision regarding possession under S. 40 

(i)—Such a decision is not binding on revenue Court 
under S. 44 . See U. P. Land Revenue Act (1901), 
S. 40(3). 1951 All VVR(Rer) 214. 

-Ss. 44 and 40 (3)—Binding nature of decision in 

a disputed correction case — Scope and limits. 

Section 44 of the U. P. Land Revenue Act makes 
the decision in a disputed correction case binding on 
all revenue Courts subject to the provisions of S. 40(3) 
of the Act. So a suit for declaration as to the right to 
tenancv is not barred under S. 44 of the Act. 1951 
All W R (Rev) 190 i1951R D 239. 

-S. 44 — Evidence Act (1872), S. 85—Khatauni 

under U. P. Land Revenue Act are admissible and 
have presumptive value. See Evidence Act (1872), 
S. 35. AIR 1960 Cal 724 (DB). 

-S. 44—Presumption as to entry. 

The entry in the khatauni can at best be a piece of 
evidence under S. 44 ol the U. P. Land Revenue Act 
leading to the presumption that the state of affairs 
recorded therein at the time when it was recorded 
was correct. aThe presumption arising out of that 
entry can in no case prove the fact of possession of 
the persons recorded therein at a time prior to the 
date of its record. 1933 BLJR 296 : AIR 1953 Pat 207 
(270, 271) (Pt C)(Pr 13). 


SECTION 45 

•Ss. 45, 197 and 201—Appointment of lambardar— 
Proclamation —Necessary — Proceedings—Judicial — 
S. 201 - Applicable. 1952 All L J (Rev) 343 : 1952 
R D 159. 

-S. 45— Litigation relating to appointment of 

Lambardar - Parties to litigation — Evacuee or his 
Mukhtar-e-am—Neither evacuee as denned in S. 2 (d) 
(i) and (ii) of the Administration of Evacuee Property 
Act, 1950 (31 of 1950) nor his Mukhtar-e-am who has 
not been roanagiog property of the evacuee with the 
approval of custodian has auy locus standi to indulge 
in the litigation. 1952 All L J (Rev) 126 (1) i 1952 
R D (B R) 13L. 

-S. 45 - “Cosharer”— Coparceners of Toint Hindu 

family are each separatelyra cosharer. 1-5- All VV K 

(Rev) 45 : 1952 R D (BR) 49 , 1952 All L J (Rev) 22 

(Pr 3). 

-S 45 —Lambardar—Appointment of — Procedure 

-Consideration of amount of revenue payable by 
nominee or his supporters 1952 All W R (Key) 4o i 
1952 R D (BR) 49 : 1952 All L J (Rev) 22 (Pr 4). 

c;_ 45 _Case of appointment of lambardar— 

Question whether person not recorded is co sharer 
or not caunot be decided by Board. 


The question whether a person who is not recorded 
in the Kbewat, is or is not a co-sharer cannot be 
decided by the Board in appeal in a case of appoint, 
meet of a lambardar. It is only the civil Court which 
can decide it. 1952 All W R (Rev) 3 i 1951 R D 257. 

--S. 45 (2) nod Revenue Manual, Paras. 213 and 

219—Lambardar—'Vaosncy—Noiaiuation—Time. 

Neither -S. 45 (2) of the U. P. Land Revenue Act 
nor para. _j. 3 of the Revenue Maaual prescribe any 
period of limitation beyond which no valid nomina¬ 
tion of a candidate for a vacant post of a lambardar 
can be made and so the nomination or objection 
received byaTahsildar beforejhe makes a report.under 
S. 219 of the Revenue Manual can be taken.into con¬ 
sideration. 1951 R D 257 : 1952 All WR;(Rev) 3.- 

—— Ss. 45 and 213 — Lambardar — Evacuee — Dis. 
missal ot — Appeal from — Locus standi — Starting 
point of limitation. 

In 3rd appeal from an order of dismissal of a 
lambardar-evacuee and appointment of lambardar 
under S. 45 of L. R. Act 3 of 1901 (U. P.) 

Held, neither an evacuee as defined in S. 2 (d) (i) 
and (ii) of the Administration of Evacuee Property 
Act of 1950, nor his mukhtar-e-am who is an‘un¬ 
authorised person’ under sub-s. (j) of S. 2, appears to 
have locus standi in a case under S. 45. 

‘Communication’, for purposes of S. 201 of the Act, 
to the ‘evacuee’ must b» deemed to have taken place 
on his knowledge of the order of dismissal (i.e.), 
when he executed ithe mukhtarnama on 18-4.48. 
Hence the applicatioa of 7-10-1948 tor restoration is 
barred. 1952 R D 131 : 1952 All L;J (Rev) 126 (1). 

-Ss. 45, 227 and 210 — Under Ss. 45 and 227 the 

Collector or the Assistant Collector can appoint as 
Lambardar only the person nominated by other co- 
sharers and they have no jurisdiction to appoint any 
one not so nominated by the other co-sharers. VV here 
there has been no proper proclamation issued under 
S. 45 and the co-sharers had never nominsted any 
one for appintment as lambardar, it cannot be said 
that the other co-sharers had any notice of the pro¬ 
ceedings or were parties thereto. If in such a case 
they do not file an appeal within time, it cannot be 
held that the order appointing a person as lamoardar 
was binding on them. ILR (1950) All 316. 


SECTION 5G 

-S. 56-Cess, meaning of — Right o E-proprietor of 

zillaue to recover par joto for shops. See U. P. Land 
Revenue Act (3 ot 1901), S. 91. AIR 1955 NIC (All) 

1167. 

-S. 56 - Evidence Act (1872), S. 35 - Khatauni 

inder U. P. Land Revenue Act are admissible and 
iave presumptive -value. Sea Evidence Act (1872), 
35. AIR 1960 Cal 724 (DB). 


SECTION 57 

—S. 57-Settlement map-Presumption olcorrect- 
ie«-Rebuttal. 1957 All L J 944 « AIR 1953 All 168 
170) (Ft D) (Pr 14). 

-S. 57 — Presumption as to entries in annual re. 

listers — Scope of. 

Under S. 55 of the U. P. Land Revenue Act the 
ents payable by tenants are to be recorded in tne 
snnual register and under S. 57 of the Act all the 
mtries in the record of rights prepared under Lh. I 
in which S. 55 occurs) shall be presumed to be true 
jatil the contrary is proved. So this presumption 
,vill still remain even when an attempt is made to 

arove that it is wrong but the evidence is n - 

'eoted hv the Court. 1951 All v/ R (HC)ol4 • 
aiLJ lio I 1952 R D 128. 
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U. P. LAND REVENUE ACT (1901), S. 118 


SECTION 118 

-S. 118 — Nature and incidence of tenancy creat¬ 
ed by. 

Though S. 118 of the U. P. Land Revenue Act 
creates some sort of tenancy, it cannot be said that 
this tenancy would be of such a nature as would be 
governed by the provisions of the Tenancy Act. As 
the liability is only to pay ground rent in respect of 
the land, it must be presumed that the right acquired 
is that of constructing or maintaining a building or 
buildings on that land. Such a right would be a 
transferable right. This right is not different in 
village abadis from those in cities and towns. )95l 
All W R (HC) 22 L i AIR 1952 Ml 124 (125) (Pr 3). 
-S. 118 —Right acquired under—Right is transfer¬ 
able. 1951 R D (HC) 47. 


SECTION 126 

-S. 126 — Amendment of, by Act 2 of 1941 — 

Effect. 

The amendment of S. 129 in 1941 only means that 
after the amedment the exproprietary rent is also 
to be fixed after the partition had been confirmed; 
but it does not mean that a claim for ex-proprietary 
rights could be maintained and accepted by Courts 
even after the partition is confirmed, because of this 
amendment. 1951 RD7 (8). 

-S. 126 — Effect of its amendment by Act II of 

1946. 

The amendment of S. 120 of the U. P. Land Re¬ 
venue Act by the Amendment Act II of 1946 only 
lays down the principle and the basis on which the 
exproprietary rent is to be fixed. This only means 
that after this amendment such rent is also to be 
fired after the partition had been confirmed; out it 
does not mean that a claim for exproprietary rights 
could be maintained and accepted by Courts even 
alter the partition is confirmed, because of this 
amendment. 1951 R D 7. 

-S. 120 — U. P. Tenancy Act (17 of 1939), S. 20— 

S. 20 has no applicability in cases of transfer of 
khudkasht land in partition proceedings. See 
Tenancy Laws — U. P. Tenancy Act (17 of 1939), 
S. 26. 195U All W R (Rev) 62. 


SECTION 141 


_Ss. 141 to 188—Ch. IV—Value to be attached to 

entries in village records. 

The entries in village records do not raise any pre¬ 
sumption of correctness unless they have been made 
under Ch. IV of the U. P. Land Revenue Act. But 
they are good evidence of facts recorded and should 
be accepted in the absence of more reliable evidence. 
1951 All W R (Rev) 42 : 1951 R D 34. 


Ss. 141 to 188 — Ch. VIII—Remedies not avail¬ 
able to third persons. 

The provisions of Ch. VIII provide remedies only 
to the defaulter or a person claiming under him and 
not to a third person. The remedy of the latter lies 
i„ {he Civil Court. 1950 All L J 540, Rel. on. 1951 
R D 109 « 1951 All W R (Rev) 194. 

_Ss 141 to 188 - Ch. VIII—Proceedings under- 

Nature of — U. P. Land Revenue Manual, Rr. 911, 

912. 

The proceedings under Chap. VIII of the U. P. 
T and Revenue Act are non-judicial and the Board 
has no jurisdiction in the matter. 1951 R D 109 i 

1951 All W R (Rev) 194. 


SECTION 142 

—Ss. 142, 144 —Co-sharers of mahal—Liability for 
land revenue — Measure of the contribution by each 


co-sharer. See U. P. Land Revenue Act (3 of 1901)> 
S. 144. AIR 1952 All 636 (DB). 

'—S. 142 — Right of pre-emption. See U. P. Land 
Revenue Act (3 ot 1901), S. 72. AIR 1953 Punj 107 
(DB). 

SECTION 144 


■—8s. 144,142, 58 —Co-sharers of mahal—Liaoility 
for land revenue — Measure of the contribution by 
each co-sharer. See U. P. Land Revenue Act (1901), 
S. 58. AIR 1952 All 636 (DB). 

-S. 144—Payment of haq lambardari to lambardar 

—Presumption. 

There may be a presumption that if haq lambardari 
is payable to the lambardar, it was in fact paid. But 
the presumption is rebuttable. The question must be 
decided as a question ot fact. 1951 All L J281 (Pr 6) 
(DB). 

——Ss. 144, 234 — Perfect partition — Claim to lam¬ 
bardari dues — Tenancy Laws — U. P. Tenancy Act 
(XVII) [17] of 1939), S. 245 (1). 

Where there has been a perfect partition the lam¬ 
bardar has no right to make any collection ot rents 
and other due in the patti in which he is not a 
cosharer. He therefore does not satisfy the require¬ 
ments of R. 238 (1) framed under S. 234 in such a 
case and cannot claim lamdarbari dues from the co¬ 
sharers in that patti. 1951 All W R (HC) 265. 


SECTION 145 

-S. 145-Remission allowed by mistake—Jurisdic¬ 
tion of Government to recover amount in the absence 
of certificate under section. See Constitution of India 
(1950), Art. 220. AIR 1954 All 4 (DB). 

-S. 145 — Constitution of India, Art. 220—Cer¬ 
tiorari. See Constitution of India, Art. 220. AIR 
1954 All 4 (DB). 

SECTION 146 


-Ss. 140, 173 and 175—U. P. Revenue Department 

Manual, Para. 1023 (c) — Sub-divisional Officer send¬ 
ing Kurk Amin to sell fruit bearing trees-Sale is 
merely irregular. AIR 1955 N U C (All) 2298 (DB). 

-S. 146 — Right of pre-emption. See U. P. Lind 

Revenue Act (3 of 1901), S. 72. AIR 1953 Punj 10/ 
(DB). 

SECTION 149 

-Ss. 149 and 227 — Attachment of assets held by 

Court — Proper procedure (Civil P. C. (1908), O, 21 
R. 52). 

Where the Assistant Collector receives a certificate 
under S. 40 (2) of the Income-Tax Act and seeks to 
attach assets held by a Court, the proper procedure 
for the attachment of such assets is in terms of O. 21, 
R. 52, Civil P. C. Where that procedure was not 
adopted but instead an ordinary warrant of attach¬ 
ment, without specification ot any property sought to 
be attached, was signed .by the Assistant Collector 
and the writ of attachment did not even show as to 
whom it was addressed nor did it contain any seal of 
the Court or the signature of the otficer by whom it 
was issued, there can be no doubt whatsoever that 
the Assistant Collector moved in an irregular manner 
aud the proceedings in attachment had not been taken 
in accordance with law. ILR (1958) 2 All 684 : AIR 
1958 All 036 (638, 639) (Pt E) (Pr 9) (DB). 


SECTION 152 

_S. 152-Co-sharers of Zamindari estate—Interest 

of A transferred to B under S. 152, U. P. Land Re¬ 
venue Act—Abolition of Zamindari — Transfer also 
comes to end-A alone is entitled to claim rehabllita- 
tion crant. See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act;(l of 1951), S. /3*A* 
(1964) All W R (HC) 287. 


U. P. LAND REVENUE ACT (1901), S. 161 
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SECTION 161 

-S. 161 — Sale of property for realizition of In¬ 
come-tax dues under S. 162, U. P. Land Revenue Act 
without attachment is not free of encumbrances— 
See Income-tax Act (1922), S. 46. AIR 1955 N U C 
(All) 1698 IDB). 

-S. 16L (2) — Realisation of income-tax arrears — 

Procedure •— Attachment of house belonging to 
assessee—Procedure followed is one under Civil P. C. 
-See Income tax Act (1922), S. 46. AIR 19552N U C 
(All) 1698 (DB). 

SECTION 162 

—S. 162 — Sale of property lor realisation of In¬ 
come-tax dues under S. 16, U.P. Land Revenue Act 
without attachment is not free ot encumbrances—See 
Income-tax Act (1922), S. 46. AIR 1955 N U C (All) 
1698 (DB). 

—S. 162—Sale of other properties of defaulter. 

It is clear from the provisions of S. 162 of the U. P. 
Land Revenue Act that when there is a sale ot the 
other immovable properties of the defaulter, it con¬ 
veys to the purchaser only the right, title and interest 
of the defaulter in the property sold and that the 
interests of others in the properties cannot be affected. 
It follows that the interests of a mortgagee over the 
properties cannot be affected and the sale can only 
be subject, to the mortgage. When a suit on the 
mortgage is pending and the sale is during its pen¬ 
dency, it;will be affected by the doctrine of lis 
pendens embodied in S. 52 of the Transfer of Property 
Act. ILR (1950) All 240 : A 1 R 1952 All 298 (299) 
(Prs 4, 5). 

SECTION 164 

—S. 184 Sale by Assistant Collector for recovery 

?,n^ r 4 ea o rS0 i inc °me.tax is valid. (Income-tax Act 
(1922), S. 48 (2). AIR 1955 N U C (All) 6. 

—-Ss. 164 and 177—Sale certificate issued by Assis- 

t r>Sf ector “ Sale Properly confirmed — Omission 
ot Collector to sign - Auction-purchaser is not ad¬ 
versely affected. AIR 1955 N U C (AH) 6. 

SECTION 173 

P ; Revenue Department Manual, 
Para. 1023 (c) — Sub-Divisional Officer sending Kurk 
Amin ito seU fruit bearing trees - Sale is merely 

1Laws “ U - P * Laad Revenue 

(DB) 3 ° f 1901) ' S> 149 ‘ A1 R 1955 N U C (A11) 2298 

SECTION 174 

—S. 174 — Revenue sale - Procedure — Reeular 

SuT Am& p u u ^fir« Evldeaoe Ao1 (1872) ' 

Dy Commissioner, even though sale certificate was 
signed by Tahsildar. AIR 1955 N U C (All) 6 

SECTION 175 

■ U* p * Revenue Department Manual 

gtniov™ in 

SECTION 177 

i~ S J I7 c 7 Sale c ® rt,fica ] e issued by Assistant Col- 
CS" ~ Sa,e Properly confirmed - Omission of Col- 

affected ® n Auc r UoQ .Purchaser is not adversely 
aaectea. bee U. P. Land Revenue Act (3 of lQfilf 

s. 164. AIR 1955 NUC (All) 6. [ ° mi) ‘ 


SECTION 183 

—S. 183—Suit in Civil Court questioning proceed¬ 
ings under Chap. VIII on allegation of mala fides or 
lack of power — Suit not barred. See Civil P. C. 
(1908), S. 9. AIR 1961 All 145 (DB). 

SECTION 192 

% —S. 192—U. P. Panchayat Raj Act (28 of 1947), 
S. 12-C—Question of persona designata—Determina¬ 
tion of — Sub-Divisional Officer — Powers of, under 
Panchayat Raj Act—See Panebayats—U. P. Pauchayat 
Raj Act (20 of 1947), S. 12-C. AIR 1957 All 484 (b) 
(FB). 

SECTION 197 

“— s * 197 — Appointment of larabardar — Proclama¬ 
tion necessary — Proceeding judicial—S. 201 applies. 
See U. P. Land Revenue Act (1901), S. 45. 1952 
All L J (Rev) 343. 

-S. 197 — U. P. Revenue Court Manual, R 376- 

Mutation order in the absence of a valid proclama¬ 
tion—Validity—Remedy. 

Where a mutation order is passed without valid 
proclamation as required by S. 197 of the U. P. Land 
Revenue Act aud R. 376 of the U. P. Revenue Court 
Manual, it is an absolute nullity and such an appli 
cation to re-open the case can be made even after the 
order has been passed. 1952 All L J (Rev) 77 • 1955* 
R D 121 : 1952 All W R (Rev) 108. * 2 

—t 198 and 201 — Non-compliance with 

S ‘ ► iT ?°r» v ?! ld P roc,ama tioa — Order passed er 
parte by S. D. 0„ appointing lambardar is nullity — 
b. D. O., starting lambardari proceedings afresh — 

fTAj ,n ®* are not — p be prescribed period 
of 10 days for restoration application is to be counted 

(BR) lid ° f communicalloa of the order. 1952 R D 

SECTION 198 

-S. 198—Non-compliance with S. 197—No valid 

proclamation - Order appointing lambardar is a 

1952 R D S (BRy‘l59. LaQd Revenue Acl ( 190 *h S. 197. 

“ ?• 19 8—Mutation order in the absence of a valid 

SECTION 201 

Z S* 201 — Appointment of lambardar—Proclamn 
tion necessary — Proceeding judicial — S 201 annli” 

AU LJ (Bey) 3i3 La “ d RaveDue Ac M1901),'s. 45. 1952 

20 i“ Noa * c 1 °“pliance with S. 197 — No valid 
n^, at c n ~ T ? B D e f of appointment of lambardar is 

1952 RD (BBM59. U “ d RavanU0 Act t 190 U- s -197. 

S. 201 — Appointment of lambardar — Tudio.al 
proceediDg-S 2 °l appUes. See U. P. Land Revenue 
Act, Ss. 45,197 and 201. 1952 R D 159. e 

SECTION 205 

~5* 20 , 5 ." 9° nsoli< J at,on offic0 r is not empowered 
to refer dispute pending before him to arhifroHr* 

under Consolidation Act or by S 205 of I nnd rf tloa 

nue Act.or by Arbitration Act-^nioliS t^ offiT 

SECTION 207 
™—S. 207—“Person”. 

The word “parson” in S 207 nm - - 

,o person not party to th? ciTb.foA 
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U. P. LNAD REVENUE ACT (1901), S. 210 


revenue Court. 1953 All L J 2 46: 1953 All W R 
(HC) 379 : ILR (19541 2 All 148 : AIR 1953 All 547 
',547) (Pt 3} (Pr 5) (DR). 

SECTION 210 

-S. 210 — Application for mutation — Passing of 

~J. p. Act (1 of 1951) during pendency of appeal — 
Effect of amendment of S. 210—Order appealable to 
Collector and not to Commissioner— (Tenancy Laws 
_U p Zamindary Abolition and Land Reforms Act 
(1 of 1951), S. 339). 1361 All W R (HC) 595. 

_Ss. 210, 45 and 227 — Appointment of lambardar 

_Aop j ai against. Se6 U. P. Land Revenue Act (1901), 

S. 45. ILK (1950) All 310 (DB). 

SECTION 212 


_g, 212 (c) — Concurrent finding of fact reached 

0 y {i rs t two Courts — Finding not based on mistake 
C fact—Finding cannot be reserved i n second appeal. 
1952 All L.J (Rev) 300 » 1952 K D (BR) 373 (DB). 

_S. 212 (c) — Khasra entry — Question whether 

ontrv is to be believed or not is question of fict and 
decision cannot be disputed in second appeal. 1952 
\11 W R (Rev) .245 : 1952 All L J (Rev) 299 : 1952 
K D (BR) 375. 

_212 — Scope of powers under—Applicability 

of principles of S. 100, C. P. Code. 

The U. P. Land Revenue Act prescribes under 
q 212 a* special provision for second *ppeal which 
is not*governed by S. 100, C. P. Cods. The principles 
",f t h e fatter section have, of course bsen reproduced 
i n t hat section to be followed in the case of a con- 
-urrent order by the two lower Courts. These prin¬ 
ciples would not be applicable when the original 
^r'dpr has been varied or reserved in appeal by the 
first appellate Court. (See Cl. (b) of S. 212). 1952 
All LI (Rev) 21 : 1951 RD 264 i 1952 All W R 

4Rev) 2. SECTION 213 

_,5 213 — Lambardar — Evacuee—Dismissal of— 

\nn?al from-Locus standi — Starting point of limi- 
Hon See U. P. Land Revenue Act (1901), S. 45. 
3952 AH L J (Rev) 126(1). 

_213—Decision not offending against any sped- 

law or usage or custom haying force of law - 
TWUion cannot be challenged in third appeal even 
by way oi cross-objection. 1951 R D 228 : 1951 All 
M R (Rev) 205. SECn0N 219 

C 219 — U. p. Ztmindari Abolition and Land 
Reforms Rules (1952). R. 285-T - U. P. Revenue 
Menial Para 913 - Order of Commissioner setting 
a Me sale under U. P. Z. A. anrl L U. Rules, R. 285-1 
on ground of irregularity in sale proclamation - 
Order, however, failing to record finding that party 
■kid suffered substantial injury - Order reversed by 
/ h - nmmpnt under S. 219 of Land Revenue Act 
'"?hnut hearing petitioner - Held, order of Govern- 
ntravened para 913 of Revenue Manual read 
n j IQ of Revenue Court Manual and also vio- 
T'IIa nrinciples of natural justice and omission of 
’Jl!mmi«ioner to record finding as to substantial in- 
commi sufficient for not interfering with im- 

iurV X “order - Constitution of fndia, Art. 220. 
fSSs All L j"w. 1985 All W R (H C) 826. 

__ Ss 219 and 220 - Applicability - Proceedings 

— i tt p 7amindari Abolition and Land Reforms 
under ,O^Q All L 1 611 : 1959 All W R (H C) 432 « 
[\% (1959) 2 All 173 i A I R i960 All 93 (95) (Pt B) 

(Pr 5) (DB). 

_c oiq—Order passed by Sub-Divisional oxficer 

•under fanebayat Raj Act - Revision-Maintainabi¬ 


lity — U. P. Pauchayat Raj Act (26 of 1947), Ss. 71 
and 89. 

Section 219 confers revisional jurisdiction on the 
Board against the order of an officer subordinate to it. 
A Sab-Divisional Officer exercising jurisdiction under 
the U. P. Pauchayat Raj Act, which is a self-contain¬ 
ed Act with its special procedure, is not subordinate 
to the Board, and therefore, S. 219, U. P. Land Re¬ 
venue Act, does not apply. The sections dealing with 
revision in the U. P. Pancbavat Raj Act are 8s. 71 
and 89 sad it is nowhere laid down either in these 
sections or in any other part of the Act that the Sub- 
Divisional Officer’s order is subject to revision. More¬ 
over, on facts, held that no material injustice had 
been ciused by toe order in question). 1952 All L J 
(Rev) 99 (2) i i.952 R D (BR) 137. 


-S. 219—Order passed in proceeding under U. P. 

Atricultural Tenants (Acquisition of Privileges) Act 
(10 of 1949)—Revision — Maintainability—Tenancy 
Laws — U. P. Agricultural Tenants (Acquisition of 
Privileges) Act (10 of 1949), 8. 6. 

No revision lies from an order passed under the 
U. P. Agricultural Tenants (Acquisition of Privileges) 
Act (10 of 1949) : 1951 R D 263 and 1951 R D 273, 
Ref. 1952 All L J (Rev) 89 : 1952 R D (B H) 147 
(DB). 

-S. 219—Order by Panchayati Adalat in revenue 

proceedings — Revision to Revenue Board — Main- 
tainability — U. P. Panchayat Raj Act (26 of 1947), 
S. 85 (5). 

The Revenue Board has got no power to revise an 
order passed by a Panchayati Adalat even in a pro¬ 
ceeding under the U. P. Land Revenue Act. 1952 
All L J (Rev) 33 t 1952 All W R (Rev) 4L » 1951 R D 
281. 


-S. 219 — Power of Revenue Board in Revision — 

Orders aopointing Ghar-Padhans, Malguzars, etc , in 
Kumaun Division — Board can entertain revision 
against orders. 1952 R D (B R) 357 i 1952 All VV R 
(Rev) 202 i 1952 All L J (Rev) 219. 


—S. 219 — Revision—Competency — Proceedings 

nder Ch. VIII of the Act. 

Proceedings under Ch. VIII of the U. P. Land 

levenue Act are non-judicial and further under the 
rovisions of that chapter the remedy is provided 
u!y for the defaulter or to any person claiming 
nder him. No third party has a remedy. So a revi- 
ion by the wife of a person whose property has been 
old in lieu of dues certified to be recoverable as land 
-venue would not be maintainable. 19ol All VV K 
n„„i iQi . 1951 R D 209. 


SECTION 220 

-Ss 220 and 219-Case arising out of proceeding? 
ler U. P. Zamindari Abolition and Land Reforms 
— Case not governed by S. 220 (3) — See U. P- 
id Revenue Act (3 of 1901), S. 219. AIR I960 All 

l DB >. , , M . 

-S 220 — Power to review his own order >ot 

fferred on Deputy Director of Consolidation-See 

,ancv Laws—U. P. Consolidation of Holdings Act 
53) (5 of 1954), S. 41. i 960 All L J 836. 

-S. 220 — Board caD review its own order passed 
review under U. P. Tenancy Act • Jln’n f 

,£*$£%£ 1955 N U ciM (DB,. 

-S 220 — Scope of Board’s power to review. 

■he Board has dow the powers to re«ew its orders 
luding orders passed in the course w R / H C) 
.nected with the settlement. 1951 All VV tt (ti w 

i : 1951 All L j 572. 
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SECTION 223 

-S. 223 (k) - Civil P. C. (1908), S. 54-“Estate”, 

meaning of — Jurisdiction of Civil Court to partition 
if ousted by U. P. Land Revenue Act (3 of 1901), 
Ss. 106 and 233 (k). See Civil P. C. (1908k S. 54. 
AIR 1952 All 191. 

SECTION 227 

-Ss. 227 and 149 — Attachment of assets held by 

Court-Proper procedure indicated—See U. P. Land 
Revenue Act (3 of 1901), S. 149. A I R 1958 All 636 
<DB). 

——S. 227 — Under Ss. 45 and 227 the Collector or 
the Assistant Collector can appoint as lambardar only 
person nominated by other co-sharers — See U. P. 

Land Revenue Act (1901), S. 45. ILR (1950) All 316 
<DB). 

SECTION 228 

•:r£ P * Panchayat Raj Act (20 of 1947), 

7/ Question of persona designata—Determina- 
tion of — Sub.Divisional Officer — Powers of under 
Panchayat Ri( Act—See Paochayats—U. P. Pancha- 
yat Raj Act (28 of 1947), S. 12-C. A I R 1957 All 484 

SECTION 233 

-S. 233 (m) - Civil P. C. (1908), S. 9 - Suits 

expressly barred - Suit in Civil Court questioning 
proceeding* under Chap. VIII on allegation of mala 
or lack of power - Suit not barred - See Civil 
P. C. (1908), S. 9. AIR 1961 All 145 (DB). 

—S. 233 (m)—Applicability and scope — (Co-ope¬ 
rative Societies Act (1912), S. 42). y 

Before the prohibition contemplated by S. 233 (ml 
can operat 6 , the claim must be realisable as revenue 

^' ,. r , j be Ac ** The claim to recover amounts on a 
requisition being made by the Registrar of Co-ope- 
rative Socmties can only be realisable under the U P. 
Land Revenue Act, if the Registrar could ask for its 
fecovery under S. 42 (a), Co-operative Socities Act 

Registrar ™ujd do so would depend 
yon whether the sum could be properly ordered to 
be recovered as a contribution under S. 42 (2) (b) of 

? 0<!ielie 5 Act. If «he liquidator 
oould not make such an order then that order could 

_ n ° , Re seat the Collector, nor could the Collector 
<494!«5) (p ”S> U (F, e io>. at ° rd8r ' AIR 1957 A " 493 


S. 233 (b) — Bar of suit under — Civil suit for 

raTSt 1,r ' See u - P - Rev - 

nn 3 <y-t Iain F iQ subs *aoce laying claim to 

a" v h iVi 

AW N 199 ; 1905 A W N 237,11 Luck 108 •AIR 
ES f ^™ .Vt Luck 28 ^3 

dec ha S e 7o esss?*? is compe ^ 

4LR (1950) All 320? /“risdiction to execute it. 
[Vol. 14.] Fn.D. 62. 


SECTION 234 

-S. 234 (b)— New service—Effect of non-amend* 

ment of S. 23 of Act-Validity of Rules under S. 234 
“ affected. See U. P. Land Revenue Act (3 of 
1901), S. 23. AIR 1954 All 813 (DB). 

S. 234 (f) Rules under R. 234 — Removal of 
Lambardar—Competency of Civil Court 

If a person feels aggrieved against the appointment 
ot a lambardar or if he thinks that he had been guilty 
of misconduct his remedy lies in making an appli¬ 
cation under R. 234 to the Collector or the Assis¬ 
tant Collector for the lambardar’s dismissal on the 
ground that he has neglected to pertorm his duties, 
it does not lie within the competence of the Civil 
Courts to remove a lambardar by a decree in a suit 
AIR 1951 All 382 (383) (Ft A) (P, 7). 

—-S. 234 — Rules framed under R. 238 (l)-Scope 
of - Remuneration of the lambardar - Conditions 
necessary to entitle him. 

c V? S' , 238 <*> of the ru!es '“mod under 

S. 234 of the U. P. Land Revenue Act two conditions 
are necessary to be complied with to entitle a lam- 
bardar to claim remuneration. They are firstly that 
the land revenue should have been paid into the 
Government treasury and secondly,:the lambardar 
should have been entitled to collect the amount on 
account of such co-sharer’s share. So if there has 
been a perfect partition and the lambardar is not a 
co.sharer in the patti of the co-sharer sought to be 
made liable, the former would not be entitled to 
make collection in that patti and so would not satisfy 
(ha c ODj,t.°ns laid down io R. 238 (1) and so cannot 
claim his dues. l9oi All W R (HC) 265. 

—S 234-Order in mutation proceedings - Aopeal 
to Supreme Court - Does not lie. See U. P Land 
Revenue Act (1901), S. 40. 1951 All W R (Rev)145. 

U. P. LAND REVENUE MANUAL 
PARA. 118 

P * ra ’ 1 m 8 r' A P p !i cabilit y—Partition of Zamindari 
C 8 fl rt -~ PaiQtl . ff a,1 ? tled house together with site- 

1959 AH L j S 3?° n ° f co * sharer defendant - Effect. 

PARA. 218 

-—Para. 218 — Nomination of a candidate for the 
vacant post of lambardar-No period of limitation for 

ohhflTr rr ^d down in Para. 218 and S. 45 (2) 

objec ,ons received by TahiUdtr before he mak« his 

Son See u'p SV b ° takeQ 
S 45 1951 R D 257. RflVeI1U8 A « (3 of 1901), 

PARA. 219 

Para. 219 — Nomination of a candidate fm- 

may be taken into consideration See IT p r j 
R evenue Act (3 of 1901), S. 45. 1951 R L * Qd 

PARA. 911 

oue Act (3 of 1901), Ch. Aim fiftyaW. 

PARA. 912 

^ P U„d^ P trA« Bd are g non“tRp^, P ' 8 °**• 

B “ ,rd has “ iuiisdioUon fn fhe ^te SMU.'p 8 . 
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Land Revenue Act (3 of 1901), Ch. 8. 1951 All W R 
(Rev) 194. 

U. P. L4ND TENURES (LEGAL PRO. 
CEEDINGS) (REMOVAL OF 
DIFFICULTIES) ORDER 
(1952) 

See under Tenancy Laws. 

U. P. LAND TENURES (REGULATION OF 
TR ANSFERS) Ad (15 OF 1952) 

See under Tenancy Laws. 

U. P. LAND UTILIZATION ACT 
1947 (5 OF 1948) 

See under Tenancy Laws. 

U. P. LARGE LAND HOLDINGS T AX ACT 

(31 of 1957) 

PREAMBLE 

0 —Preamble — Constitutional validity — Act was 
within competence of U. P. Legislature See Consti¬ 
tution of India (1950), Sch. 7, List 2, Entry 49. AIR 
1962 S C 1563. 

^-Preamble — Constitutional validity—Act is not 

a colourable piece of legislation — Constitution of 
India, Arts. 245, 246 and 265. 

The tax levied by the Act is not confiscatory. 
Besides the scheme of the Act does not disclose any 
constitutional infirmity either in its charging sections 
or in the sections providing for the procedure for the 
levy of the tax and its recovery. Hence, the Act 
cannot be struck down as a colourable piece of legis¬ 
lation. Raja Jagannath Baksh Singh v. State of Uttar 
Pradesh, (1963) 1 S C R 220 » (1962) 46 I T R 169: 
1962 All L J 799 : 1962 All W R (H C) 649 : (1962) 
1 SC A 679 : AIR 1962 SC 1563 (1573) (Pt J) 
(Pr 24). 

£_Preamble — Incidence of tax — Tax is on land 

and not on person. See Constitution of India, Sch. 7, 
List 2, Entry 49. AIR 1960 All 136 (FB). 

£ _Preamble— Tax under—Not land revenue. See 

Tenancy Laws—U. P. Zimindari Abolition and Land 
Reforms Act (1 of 1951), S. 251. AIR 1960 All 136 

(FB). 

• —Preamble—Validity — Not violative of Art. 14. 
See Constitution of India, Art. 14. AIR 1960 All 136 

(FB). 

SECTION 2 

__c. 2 (15) — Forthwith—Forthwith means within 

reasonable period. See U. P. Large Land 

Tax Act (31 of 1957), S. 7 (a). 1965 All W R (HC)3S i 

1965 All L J 243 : AIR 1966 All 34. 

_Ss. 2 (16) and 4, Expl. 1 - Scope and applicabi¬ 
lity of S. 4 - ClubbiDg of property — Circumst;ances 
necessary for-Family — Deity, Sarbarkar, and guar- 

dian of minor sarbarkar, nofamily - ^ DS { t, ^° { D t ^ e f 
India Art. 226 - ‘Error apparent on the tace ot tne 

record’. 1962 All W R (HC) 57. 

SECTION 3 

_ q «ft\_ it p Large Land Holdings Tax Rules, 

^Te and 9-Remission of tax relates to cbargeabilily 

behalf UC arises only when as^essee commits default in 
payment. 1962 All W R (HC) 149. 

^_c o /1\ Proviso and basis of assessment lax 

f oTholding and not on annual value - Act comes 

under List 2, Entry 49. J^ nst,tutl0n ° Ind ’ 
Art. 245. AIR i960 All 136 (FB). 


O-S. 3 (1). Proviso — Constitution of India, 

Arts. 245, 240, Sch. 7, List 2, Entry 49 — U. P. Large 
Land Holdings Tar Act (31 of 1957), Ss. 3 (1), 
Proviso 5 — Tar is on holding and not on annual 
value—Act comes under List 2. Entry 49. See Con¬ 
stitution of India, Art. 245. AIR 1960 All 136 (FB). 

SECTION 4 

-S. 4—Landholder’s wife inheriting some land— 

Tenants acquiring sirdari rights over land and pos¬ 
session — Assessing authority including in land, 
holder's holding sir land of wife — Authority held 
had no jurisdiction to do so. 

The petitioner was a landholder. His wife inherited 
some land from her mother, but she was left with no 
right over the land, the tenants having acquired 
sirdari rights over it and being in possession of it. The 
assessing authority having included in the petitioners 
holding the sir land of his wife : 

Held, that it could not be said that the wife held or 
occupied the land during the assessment year. If she 
did not hold or occupy, her husband still l?«s held or 
occupied it. Even it the petitioner’s wife held or 
occupied the land, it could not be said that it was 
held or occupied by the petitioner and could not be 
included in his holding. So long as it was not held or 
occupied by him it could not be included in his land 
halding and the assessing authority acted without 
jurisdiction in doing so. 1964 All L J 933. 

-S. 4—Land held or occupied by sons of assessee 

cannot form part of his laud holding. 

Under S. 4, land held or occupied by the sons of 
the assessee cannot form part of his land bolding. 
The scheme of the Act is that the same land cannot 
be included in two land holdings and two persons 
cannot be assessed to a holding tax on it. Therefore, 
the words ‘held’ and ‘occupied’ must be treated as 
synonyms and the phrase ‘held or occupied must be 
interpreted so as to be applicable to only one land¬ 
holder. 

The assessing authority should first start with land 
and find its landholder and then find the annual 
value of the aggregate of all land held or occupied by 
him on the first day of July of the assessment year 
Proceeding in this manner the Sub-Divisional Officer, 
should find whether the assessee s sons are the land¬ 
holders, being intermediaries personally activating 
it or holding it as sir or khudkasht or persons holding 
or occupying it otherwise than as asamis, sub-tenants, 
tenants of sir or sirtans. The assessee cannot be its 
land holder because even though be might be an 
Intermediary it is not in his personal on rvat^n and 
he did Dot hold or occupy it. 1962 All W R (HL) 
668 : 1962 All L J 842. 

_S 4—Assessment proceedings—Nature of. 

An assessment proceeding is ai judicial proceeding 
and the officers and authorities charged with the duty 
of discharging judicial functions must apply their 
mind to the evidence or material which is produced 
before them and draw their inferences after conside¬ 
ration of those materials and the evidence. 1962 
All W R (HC) 149. 

_S 4, Expl. 1 — Scope and applicability of S. 4 — 

Clubbing of property - Circumstances necessary for 
-Family — Deity, sarbarkar, and guardian of minor 
sarbarkar, no family-Constitution of India, Art. 226 

-“Error apparent on the faceInq57) (16) 
U P Large Land Holdings Tax Act (1957), o. - ( 10 J* 

1962 All VV R (HC) 57. 

SECTION 5 

a _s 5 (1)—Scope — Requirements for multiple— 

• pGovernment° Notification, dated 23-4-59 com- 
plies with prescribed requirements. 
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The word 'may* used in S. 5 (1) in the context can¬ 
not mean ‘shall’ or ‘must’. S. 5 (1) has prescribed the 
maximum limits of the multiple which may be ad- 
opted. Having prescribed the maximum beyond 
which the multiple will not go, discretion has been 
left to the State Government to make suitable adjust- 
meat according to the requirements of local condi¬ 
tions and varying qualities of lands. 

In prescribing the multiple under the Notification 
issued by the U. P. State Government on 23.4-58, the 
State Government has classified lands and has varied 
the multiple accordingly. Therefore, there can be no 
doubt that the notification issued by the State 
Government under S. 5(1) has complied with the 
statutory requirements prescribed therefor. Raja 
Jagannath Baksh Singh v. State of Uttar Pradesh. 
(1963) l SCR 220 : (1902) 46 ITR 169 : 1962 
All L J 799 i 1962 All W R (HC) 649 , (1962) 1 S C A 
679 : AIR 1962 S C 1563 (1569) (Pt E) (Prs 13, 14), 

G —S. 5 ( 1 ) and Schedule—Constitutional validity 
— Not void on ground of contravention of Arts. 14, 
19 ( 1 ) (f) and 31 ( 2 ) of the Constitution — Constitu¬ 
tion of India, Arts. 14,19 (1) (f) and 31 (2). 

Section 5 (l) of the U. P. Large Land Holdings Tax 
Act, does not offend against Art. 19 (l)(f), Art. 14 

and Art. 31 of the Constitution and so is not invalid 

on that ground. 

Tax has been levied on land holdings, subject to 
the important proviso that holdings, the area whereof 
does not exceed thirty acres, would not be taxed. The 
basis adopted for levying the tax is ultimately the 
rent payable for the land or lands in question and 
taking the basis of the said rent the annual value of 
the land is required to be determined by adopting a 
suitable multiple. Section 5 (1) prescribes the maxi¬ 
mum limit of this multiple and leaves it to the discre¬ 
tion ot the State Government to adjust the multiple 
as local conditions and conditions of land may require, 
lhe discretion left to the State Government cannot 
be said to be unfettered or uncanalised, so as to 
amount to an unreasonable restriction. The notifica¬ 
tion dated 23-4-58, issued by the State Government 
prescribing the multiple has clearly complied with 
the requirement of S. 5 ( 1 ). Accordingly, the chal. 
lenge to the validity of S. 5 (1) on the ground that It 
contravenes Arts. 14 and 19 (1) (f) mus t fail. 

Ac^h* T a „ the r f 8S fixed by the Scl »edule of the 
Tka f challenged .as contravening Arts. 14 and 19. 

to*Vfi X «H b01D £ °u J an ? holding, the measure of the 
?*,!? m l h e light of the annual value of the land 
holding. In other words the land holding is taxed on 

the basis o is annual valna and the Schedule cannot 
Arts U and 19 ( 1 ) (l) n|Ied “ bei “ g inConsisteat with 

-rt 3d . oes , not offe ? d against Art. 14 or Art. 19 
nL a n y ° j he fundamental rights the Act cannot be 

f&«! e !f Bd £ n th ® gr . ound that it contravenes Art. 31 
l W the r r 9° nst jt u tK>n. Raja Jagannath Baksh Singh 

Snvsr, is 

*" 5.3 ( 1 ), Proviso 5 — Constitution of rnHin 

ftft ^ 240, Sch. 7, List 2 Entry 49 - Tar is on 
bd «- d uoton annual value - Act comes under 

AIR I960 All 136 ( S | e 8) Constil “ ,ion ° f Art. 245. 

P T?* ?T u v! p * Lar S 0 Land Holdings Tax Act nnr 
ioflOAil 130 ( ^ ) B n ) S # dtutlon of Ind ia, Art. 245, AIR 

SECTION 7 

—Ss.7(2) and 2 (15)-«Land’-Definition of-Land 
k IV “gjicuitural purposes though not in fact 
brought under cultivation Is 'land’-Slrdar not en¬ 


titled to use such land for industrial or residential 
building purposes except by acquiring Bhumidhari 
rights and thereafter obtaining declaration and ex¬ 
emption — Application for such declaration rejected 
by Department—Petitioner held liable to assessment 
under Act—U. P. Z. A. and L. R. Act (I of 1951), Ss. 3 
(14), 134, 143, 144 and 146. 1960 All W R (HC) 38 : 
1965 All L J 243 i AIR 1966 All 34 (36, 37) (Pr 10). 

• -—Ss. 7, 11, 12 — Assessing authority issuing 
notice under S. 7—If judge of his own cause. 

It .cannot be said that the authority who issue 
notice is the judge of his own cause. Under the im¬ 
pugned Act, by means of S. 11 an appeal, and by 
means of S. 12 a revision have been provided against 
the order of assessment.’ Both the appellate and the 
revising authorities are independent persons, and 
neither of them caD be said to have a bias in favour 
of the assessing authority and against the assessee. 
Oudh Sugar Mills, Ltd. v. State of U. P. 1959 All L I 
754 i 1959 All W R (HC) 544 (2)» ILR (I960) i All 
487 : AIR 1960 All 136 (151) (Pt H) (Pr 46) (FB). 

SECTION 8 

-S. 8 -Assessment under U. P. Large Land Hold¬ 
ings Act — Whether objection for exclusion of areas 
was not considered or decided-Is question of fact— 
Relief under Art. 220 not open - Other remedies 
abandoned - Jurisdiction ot High Court cannot be 

^Constitution of India, Art. 220. 1962 
All W n (HC) 147. 

SECTION 10 

~s. 10 - Order of assessment - Order based on 
intormahon obtained behind back of assessee—Appeal 
and Revision — Contention that Assessing Authority 

Q pess order on information 
obtained behind his back — Orders of appellate and 
revisional authorities not dealing with contention— 
Held, order of assessment violated principles of 
natural justice and was ultra vires, null and void— 
Urders in appeal and revision were also bad in law— 
Merger of one order in the other could not restrict 
powers under Art. 220 to quash all of them-Con¬ 
stitution of India, Art. 220. 1965 All L J 991. 

SECTION 11 

—S. 11 - Question of exclusion of certain areas in 

*P r °i Cee j dln 8 L s is question as respects “the 
liability of the land to be assessed to tax” — Matter 
lies within S. 11. 1962 All VV R (HC) 147. * 

•t"! 5 - 1X ’ 12- Assessing authority issuing notice 
under S. i cannot be said to be fudge of his own 
cause. SeeU.P, Large Land Holdings Tax w m 
of 1957), S. 7. AIR I960 All 136 (FB) (31 

SECTION 12 

—S. l 2 -H ev isi°Qal powers of the Board - Extent 

jurisdiction. ““ ' n “ ,fe,e 0aly 00 *“■«« «* 
The powers of revision conferred on the Board of 

Revenue under S. 12 are limited to interference on a 

question of Jurisdiction alone. The Board has, how 
ever no power to interfere with a finding“the? of 
fact or of law. In view of the limited ^scope of their 
powers under the section the Board cannot by Use f 
enter upon an examination of the evidence and after 
such examination reverse a finding of -fact recorded 

1991 A “ L 1 5 ° 

v~«UVhe^ 0 g^e'x. r ,S i0 - a DeternfinaM 1 R °i 

rent payable for land Holding-Question °* 

-Board held exceeded its iurisdietton. 8 ^^S^Cj 
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633 • (1953) 1 Mad L J 100 ; A I:R 1953 S C 23 : 1959 
SC J 495; (1950) 1 Mad L J (SC) 171 : (1959) 1 Andh 
W R (SC) 1, 1 : A I R 1959 S C 492, Foil. 1961 All 
WR (HC) 426 » 1961 All L J 503. 

SECTION 16 

-S. 16—Rectification—Alternative remedy—Con¬ 
stitution of India, Art. 226—Writ—Delay. 

Under S. 10 rectification can be made of ‘any mis¬ 
take apparent on the face of the record.’ Such rectifi¬ 
cation can be made within one year of the date of 
the order suo motu by the authority whose order is 
sought to be rectified or on an application by the 
assessee. 

Rectification of an order on the application of a 
party so far as this High Court is concerned, is an 
alternative remedy and where a party resorts to it, it 
cannot be argued that it is not a proper remedy. And 
hence a petition for writ filed shortly after the date 
on which order refusing rectification was passed 
could not be said to have been delayed and relief to 
the party could not be denied on that ground. (AIR 
1951 All 746 : 1951 All L J 570; 1954 All L J 172 and 
1958 All L J 844, Applied.) 1962 All W R (HC) 57. 

SECTION 29 

-S. 29—Rules under — R. 0-A — Applicability — 

Rule applies to all pending proceedings on date when 
it came into force and to any subsequent proceeding! 
Decision of Mathur, J. in Writ Petition No. 2797 of 
1958 D/- 29-2-1900 (Allahabad) Affirmed. 1965 All 
L J 717. 

SCHEDULE 

®-Schedule and S. 5 (1)—Constitutional validity 

—Not void on ground of contravention of Arts. 14,19 
(1) (f) and 31 (2) of the Constitution—Constitution of 
India, Arts. 14, 19 (1) (f) and 31 (2). See U. P. Large 
Land Holdings Tax Act (31 of 1957), S. 5 (1). AIR 
1962 SC 1563. 

U. P. LARGE LAND HOLDINGSTAX RULES 

RULE 0 

-Fr. 6 and 9—Remission of tax relates to charge- 

ability or otherwise of tax—Assessing authority can 
entertain such a claim—Authority of the Collector in 
this behalf arises only when assessee commits defalut 
in payment. See U. P. Large Land Holdings Tax Act 
(31 of 1957), S. 3 (2). 1962 All W R (HC) 149. 

RULE 6 -A 

_R, 6-A—Rule applies topending proceedings on 

date where it comes into force and to any subsequent 
proceedings. See U. P. Large Land Holding Tax Act 
(31 of 1957), S. 29. 1965 All L J 717. 

-R 6-A—Applicability—Benefit of rule cannot be 

claimed only by disabled subletting landholder - 
Tenancy law-U. P. Zamindan Abolition and Land 

Reforms Act (1 of 1951), S. 167 (l). 

There is nothing in R. 6 -A to suggest that its benefit 
can be claimed only by the.disabled subletting land¬ 
holder or that it applies only when the assessee him 
self was a disabled landholder. The only (^nditions 
for the applicability of the rule are that ( 1 ) the land 
holding should have been legally sublet and 1 ( 2 ) it 
« i a KauA lipfin sublet by 3 disabled landholder 
should h v , 07 /i) 0 f u. P. Zamindari Abolition 
mentioned in S. 187(1)°:^ A does not refer to the 

•a’ before disab ed landholder in R. b-A m f an J a “*: 
There is nothing in the Act or in the rules framed 

thereunder to suggest that the 

was not intended to be given to a landholder if he 

had not sublet the land holdings. 1964 All L J 933. 


U. P. LAWS (EXPIRATION) ACT (28 of 1950) 

SECTION 3 

-S. 3 - Though the U. P. Act 30 of 1950 did not 

receive the assent of the President till 25-10-50 

V r A aso r n of S - 3 of the earlier Act 23 of 1950 the 
Act 30 of 1950 shall be deemed to have taken effect 

from 30-9-1950. See U. P. Control of Sapplies 
(Temporary Powers) Act (2 of: 1947). 1955 Cri L I 
1025 i AIR 1955 AH 397 (DB). 1 

U. P. LEGISLATIVE ASSEMBLY PULES OF 
PROCEDURE AND CONDUCT OF 
BUSINESS (1958) 

RULE 67 

-R. 67 — Reference by Speaker to Committees of 

Privileges. Reference is valid -Court has no jurisdic- 
tion to scrutinise what was done in the House. See 
Constitution of Tndia, Art. 208. 1954 Cri L J 691: AIR 
1954 All 319 (DB). 

RULE 189 

-R. 189 (3)—Reference by Speaker to Committees 

of Privileges — Reference is valid — Courts have no 
jurisdiction to scrutinise what was done in the House. 
See Constitution of India, Art. 208.1954 Cri L J 091 1 
AIR 1954 All 319 (DB). 

-R. 189—Speaker ordering member to withdraw 

from House—Nature of Order. 

Per Sapru, J.—The action of the Speaker of a State 
Legislature in ordering a member to withdraw from 
the House is in the nature of a punishment for the 
parliamentary offence of disorderly behaviour and 
not in the nature of preventive action. The notion of 
preventive action can have no application to a case 
where the Speaker takes disciplinary steps against a 
member. It is not for what a member threatens to do 
before the legislature starts actually functioning, but 
for what he does when it is in actual session that he 
can be dealt with by the Speaker. 

Per Mukerji, J.—The action of the Speaker in hav¬ 
ing a member removed from the House for unruly 
behaviour is not a punishment and is not, strictly 
speaking, ‘expulsion’ within the meaning of R. 63 (4). 
When a member is asked by the Speaker to with¬ 
draw from the House for disorderly conduct under 
the powers conferred on him by R. 189 (1) and on 
his refusal to withdraw the Speaker has put him out 
of the House under the powers vested in him by sub- 
R. (3) of R. 189, the action of the Speaker is not 
reallv punitive action, but is preventive action. 1954 
Cri L J 691 1 ILB (1955) 1 All 25 s AIR 1954 All 319 
(332, 339) (Pt M) (Prs 33, 34, 07) (DB). 

_R. 189—State Assembly—Not a Court of Justice. 

See Constitution of India. Art. 194 (3). 1954 Cri L J 
6911 AIR 1954 All 319 (DB), 

RULE 198 

_B. 198 — .Words “other authorities” as referred 

to in Art. 12-Meaning of-House of legislature is 
separate entity not coming under Art. 12 or Art. 79. 
See Constitution of India, Art. 194 (3). 60 Bom L R 
279 i ILR (1957) Bom 218. 

RULE 278 

-B. 278 (1), (2), (3). (4), (5), ( 6 ) — Validity of— 

Constitution of India, Arts. 190 (3) and 208 — Rules 
are not violative of Art. 190 (3) and are also mtra 
vires Art. 208 (l). See Constitution of India, Art. 190 
(3). AIR 1965 All 530. 

_R. 278 (3)—Constitution of India, Art. 190 (3) (b) 

—Resignation expressed to be operative fiom future 
date is valid — ‘Addressed to Speaker -Connotation 
of—Resignation becomes effective only if it is receiv¬ 
ed by Speaker — ‘Shall thereupon become vacant — 
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Meaning of — ‘Thereupon’ means in consequence of 
resignation and cannot be construed in sense of 
‘resign his office’ as used in Arts. 124 (2), 179 (b), 
50 (1) (a), 07 and 150 (2)—Provision in Rule 278 (3) 
of U. P. Legislative Assembly Rules of Procedure 
and Qjnduct of Business regarding specifying date 
and time of resignation is not contrary to provisions 
of Art. 190 (3) (b). See Constitution of India, 
Art. 190 (3) (b). AIK 1965 All 530. 

-R. 278 — Premature Petition — Application for 

writ of quo warranto against member of legislature 
on basis that he has tendered his resignation — 
Resignation under rules of Procedure of House was 
to become effective only when Speaker had deter¬ 
mined its genuineness — Writ petition before deci¬ 
sion of Speaker is premature. See Constitution of 
India, Art. 220. AIR 1965 All 536. 

U. P. LOCAL BODIES (APPOINTMENT OF 
ADMINISTRATORS) ACT (17 of 1953) 

SECTION 3 

~ S ‘ 3—Sc °P e of exercise of powers by Adminis¬ 
trator. 

Section 3 expressly provides that the Administrator 
will be deemed in law to be the Board and conse¬ 
quently for the exercise of the powers which vested 
!? d 0 j 0a Administrator will be deemed to 

V * *!? P?y er can be exercised by the 

divS«if t S t0r * T r 6 Admim , stra tor beiDg a single in¬ 
dividual, the question of majority or of special reso- 

lutio? contemplated by R. 6 (a) does not arise. When 

a legislature gives certain powers to a statutory body 

® , C L rl r ain .limitation placed on that power, It is 

open to the Legislature to take away that power and 

Y'rtVf S0 ?2 0 th -j r [ ndiv f idua l a statutory body 
and it cannot be said that if consequent to the substi- 

tution of the statutory body by another individual 

certain limitations of the Board given in the statute* 

W C b ll ec ^* io such a case it cannot, t£ 
fore, be said that the executive in tho exercise of the 
power delegated to it, has done anything which 
matenally affects the policy underlying the Munici- 

(HC) 11 734? 1958 juft i 7, 569 1 Rj st,ia *- 1955 AUW* 

185) (P 3 t D) (K 9 llV ‘ 58 AU 181 (184 ' 

U. P. MAINTENANCE OF PUBLIC ORDFR 
(AMENDMENT AND PROCEEDINGS) 
VALIDATION) ACT (11 of 1949) 

See under Public Safety. 

U *,n»^i NTENANCE 0F PUBLIC ORDER 
(PROCEEDINGS VALIDATION) ORDI¬ 
NANCE (2 of 1949) ' 

See under Public Safety. 

U * P * MAINTENANCE OF PUBLIC ORDER 
(TEMPORARY) ACT (4 of 1947) " 

See under Public Safety. 

U. P. MANUAL OF GOVERNMENT 
ORDERS (1954) 

PARA 62 

PARA 63 

sszszsas ss&vsusn 


abandoned child of about 2J months — Order is one 
passed in executive capacity and is not subject to 
revision. See Criminal P. C. (1898), S. 523. 1955 
Cri L 7 261 : AIR 1955 All 81. 

PARA 72 

-Para. 72— Simultaneous departmental and Crimi¬ 
nal Proceedings — There is no provision requiring 
stay of departmental proceedings pending Criminal 
Proceedings — Art. 20 (3) has no application. See 
Constitution of India. Art. 20 (3). 1962 (1) Cri L I 
554 i AIR 1962 All 232. 

PARA 100 

-Para. 106 — Civil Service Regulations (U. P.), 

Art. 405 — Retirement from service — Government 
servant of ministerial, subordinate or inferior service 
rendering 25 years of qualified service cannot claim 
retirement as of right — Option needs approval from 
superior authority. See Civil Service Regulations 
(U. P.), Art. 405. AIR 1963 All 554. 

RULE 1 

® T“ a PP* 19, R. 1—Confession—Place of recording 
— Confession recorded in jail — Not proper. See 

mIumt scar 81 ' S - m 1957 C " L J 559: 

RULE 10 

R. 10 — Departmental rule fixing age-limit for 
appointment not having statutory force — Appoint¬ 
ment in contravention ot rule not invalid. See Con¬ 
stitution of India, Art. 220. 1961 All L J 170. 

U. P. MANUAL OF RULES AND ORDERS 
RELATING TO THE DEPARTMENT OF 
LEGAL REMEMBRANCER TO 
GOVERNMENT 

PARA 41 

- 7 -Para. 41 — Dismissal of application — Mere dis- 
missal of petition is no reason for not awarding costs 
to the Government Advocate - The fixed remunera- 
turn he receive? from the Government does not cover 
such fees in connection with the contempt of 
Court cases in view of Para. 43 of the Manual. See 

(Alf) 3?^5 (DB) UttS ACt (1952,> S ‘ 3 * AIR 1955 NUC 

PARA 43 

D ! smissal of application - Mere dis- 
r ft PfiW0n ? no reason tor not awarding costs 

«o?h^f, rnm 5 nt Adv0 “ te - The ^ed remunera- 
VCS fr0m tbe ^vemment does not cover 

Pftcflc in 1 m c J nne ® t ““ with the contempt of Court 
cases in view of para. 43 of the:Manual. See ContemDt 

(DB)! artS ACt (1952) ' S * 3# AIR 1955 NUC ( All > 35® 

U. P. MEDICAL ACT (3 of 1917) 

SECTION 25 

—Ss. 25, 26 — Erasing of name from register of 
de220). P Ul ° neM ~ (institutionof India, Arti- 

S. 25 does not enable the Council to remove tho 
SSfjtST'l*# because fie fias been struck 
nflly gmnt^Vho d^ duat ^ ° f th ® bod y which origi. 
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U. P. MEDICAL ACT (1917), S. 26 


SECTION 26 

-S. 26 — S. 25 does not enable the Council to 

remove the name of a person simply became he has 
been struck off the register of graduates of the body 
which originally granted the degree — In so doing 
the Council acts without jurisdiction and it is a 
proper case in which a writ of prohibition should 
issue restraining a Council from proceeding further 
with any fsteps to erase the name of the person from 
the register of medical practitioners. There is no 
question of disgraceful or infamous conduct in a 
professional respect in such a case and S. 26 does 
not apply. See U. P. Medical Act (3 of 1917), S. 25. 
AIR 1953 All 580 (OB). 


U. P. MINIMUM WAGES RULES (1952) 

RULE 23 

-R. 23 — Employee is entitled to weekly holiday 

with wages. :See Minimum Wages Act (1948), S. 13. 
AIR 1960 All 724. 

-R, 23-— No weekly holidays — Employee is not 

entitled to additional remuneration besides wages for 
work done on weekly holidays — But he is entitled 
to ^compensation. See Minimum Wages Act (1948), 
S. 13. AIR 1960 All 724 

U. P. MOTOR VEHICLES RULES (1940) 

See under Motor Vehicles Buies (1940) (U.P.) 


U. P. MEDICAL MANUAL 
CHAP V, RULE 166 

-Ch. V, R. 166, CIs. 8, 177 and 235 — Certificate 

as to age by Medical Officer—Value of. 1959 All W R 
(HC) 140. 

U. P. MINING CONCESSIONS AND MINERAL 
DEVELOPMENT RULES (1940) 

-Right to obtain mining lease—Not a fundamental 

right to be protected under Art. 19 (I) (f) or Art. 31 
of the Constitution. See Constitution of India, Art. 19 
(1) (f). AIR 1958 All 621 (DB). 

-Statutory basis for Rules. 

The 1940 Rules were a continuation of the 1936 
Rules with adaptation and modification which in turn 
can be traced back to 1913 and 1894, and they have 
a statutory basis which is to be found in S. 1 of the 
Government of India Act (1859). I L R (1954) 1 All 
582 : AIR 1954 All 393 (398, 408,409) (Pt F) (Prs 23, 
24, 83) (DB). 

RULE 6 


U. P. MOTOR VEHICLES TAXATION ACT 

(5 of 1935) 

SECTION 4 

-S. 4—Motor Vehicles Rules, R. 33 — R. 33 is not 

mandatory — R. T. A. refusing to grant permit, and 
fitness certificate to -owner — Authorities cannot 
demand tax under S. 4. 1964 All L J 853 : ILR (1964) 
2 All 982. 

-S, 4 (2)—Rules under Act, R. 5—‘Prescribed autho¬ 
rity’—State Transport Authority has power to classify 
routes disapproving classification made bv R. T.A. 
1961 All L J 249 s A I R 1961 All 374 (376) (Pt A) 
(Pr 4).: 

-S. 4 (2)—U. P. Motor Vehicles Taxation Act (5 of 

1935), S. 4 (2) and Rr. 5 and 6 framed thereunder— 
State Transport Authority —Classification of route as 
‘A’ class route — Action is purely administrative and 
not judicial — Notice to pesrons affected not neces¬ 
sary —Absence of notice —Rule of natural jutice not 
contravened — Classification does not amount to 
change of route or conditions of permit—No interfer¬ 
ence under Art. 226. See Constitution of India, 
Art. 228. AIR 1961 All 374. 


-R. 6—Limestones and clay. 

Because the words “Limestone” and “Clay” have 
been joined by the conjunction “and” it cannot be 
argued that the minor mineral referred to in the rule 
is a combination of limestone and clay and not pure 
limestone. ILR (1954) 1 All 582 : A I R 1954 All 393 
(400, 409) (Pt I)(Prs 31, 84) (DB). 


RULE 31 


-Rr. 31 (i) and 33—Scope —Right to mining lease. 

Rules 33 and 31 (i) deal with separate matters; the 
former with the licensee’s right to the grant of a 
mining lease, the latter with the Collector's power to 
extend the period of the licence. The licensee’s right 
to a mining lease becomes complete and unassailable 
in law as soon as he within the period of his licence 
applies for it in the prescribed manner. That right is 
not dependent’ou the issue of the mining lease during 
the period of the licence, nor can it be taken away by 
failure on the part of the authorities to issue the 
mining lease before the license has expired. ILR 
(1954) 1 All 582 : A I R 1954 All 393 (397) (Pt E) 
(Pr 17) (DB). 

RULE 33 


-R. 33—Scope—Right to mining lease. Rules 33 

and 31 (1) deal with separate matters; the former 
with the licensee’s right to the grant of a mining 
lease, the latter with the Collector’s power to extend 
the period of license. The licensee’s right to a mining 
lease becomes complete and unassailable in law as 
soon as he, within the period his licence, applies for 
it in the prescribed manner. See U. P. Con¬ 

cession and Mineral Development Rules (1940), R. 31 
U). AIR 1954 All 393 (DB). 


U. P. MOTOR VEHICLES TAXATION 

RULES (1935) 

RULE 4 

-Rr. 4 to 6 — State Transport authority in appeal 

changing classification of routes to higher class—Per- 
mit-holder not entitled to hearing before change of 
classification. See Motor Vehicles Act (1939), S. 48(3) 

(xxi). A I R1962 All 412 (DB). 

RULE 5 


_R r . 5 and'6— Scope of—State Transport authority 

-Classification of route as ‘A’ class route — Action is 
mrely administrative and not judicial—Absence ot 
rntice — Rule of natural justice not contravened- 
:iassification does not amount to change of route or 
mnditions of permit-No interference under Art. 220. 
5ee Constitution of India, Art. 226. AIR 1961 All 374 


RULE 33 

■B. 33 - R. T. A. refusing to grant a permit and 
>ss certificate to owner - Authorities cannot de- 
,d tax under S. 4. See U.P; Motor Vehicles Taxa- 


U. P. MUNICIPAL ACCOUNr CODE 
See under Municipalities. 

U. P. MUNICIPAL ELECTION RULES 
See under Municipalities. 

U. P. MUNICIPALITIES ACT (2 of 1916) 
See under Municipalities. 


U P MUNICIPALITIES (AMENDMENT) ACT 

(7 of 1953) 

See under Municipalities. 
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U. P. MUSLIM WAKFS ACT (1930), S. 4 


Definition of waqf given byMuhammadan Authors 
of commentary is enlarged by the Act and covers 
permanent dedications and grants recognised not 
only by the Musalman law but also by usage, as reli¬ 
gious, pious or charitable —Dedication for purposes 
of tomb — Shrine held in veneration by public and 
Urs held since time immemorial — Object of dedica¬ 
tion held pious and covered by definition of waqf 
given by Act. 1953 All W B(HC) 527 : 1953 All L 
J 5S7 : AIK 1954 All 88 (91, 92) (Pt A) (Prs 14. 15) 
(DB). 

SECTION 4 

—Ss. 4 and 5—Waqf registered under U. P. Muslim 
Waqfs Act (13 of 1930) — Neither fresh survey nor 
fresh registration is condition precedent for applica¬ 
tion of the Act of 1980 — Notice issued under S. 55 
of 1980 Act is within jurisdiction and not ultra vires 
- See U. P. Muslim Waqfs Act (18 of 1980), S. 55. 
AIR 1965 All 333. 

-S. 4 — Determination of waqf as Shia or Sunni- 

Test indicated — (Muhammadan Law — Wakf). AIR 
1955 N U C (All) 1262 (DB). 

SECTION 5 


claimed as a Muslim waqf should be clearly indicated 
in the notification. 

In the instant case the notification regarding the 
property did not make a mention of all the items of 
the property and the word “waghaira” was put at the 
end to cover items of such property as were omitted. 

Held, that a wafq property would not cease to be 
a waqf property, if there is no notification in respect 
of it, and if any item of property was left out either 
by an oversight or due to the impression that the 
word “waghaira” -would include all such property, 
the items of property not clearly mentioned would 
not cease to be waqf property. 

That the disputed properties were included in the 
expression “waghaira”. 1953 All W R (HC):527i 
1953 All L J 537: AIR 1954 All 88 (93) (Pt F> 
(Pr 16.E) (DB). 

SECTION 8-A 

— S. 8-A — S. 8-A is retrospective in operation and 
affects vested rights in pending actions. 1953 All L J 
504 : 1953 All W R (HC) 594 , AIR 1954 All 124 
(125) (Pt B) (Pr 6) (DB). 


# -S. 5 (2)—Limitation—Suit claiming declaration 

that properties in suit were not covered by U. P. 
Muslim Waqf Act—Suit filed beyond period of limita¬ 
tion prescribed by S. 5 (2)—S. 15, Limitation Act not 
applicable to save limitation. See Limitation Act 
(1908), S. 15 (1). AIR 1959 S C 198. 

# -S. 5 (1)—Properties duly notified under S. 5 (1) 

it is incumbent upon the persons who wish to 
file a suit against the Board to give a requisite notice 
under S. 53 before instituting the suit — Effect. See 
U. P. Muslims Waqf Act (XIII of 1930), S. 53. AIR 
1959 S C 198. 

# -S. 5 (2) — “Any person interested in a waqf”— 

—Means any person interested in what is held to be a 
waqf. Siraj-ul«Haq Khan v. Sunni Central Board of 
Waqf, U. P. 1959 SCR 1287 » I L R (1959) 1 All 8« 
1959 All L J 83 : 1959 S C J 367 » AIR 1959 S C 198 
(203, 204) (Pt A) (Pr 16). 

-S. 5—Declaration by Commissioner—Sunni waqf 

—Finality. 

After a declaration by the Commissioner of Waqfs 
after due inquiry that a particular waqf is a sunni 
waqf governed by the Act, it is open to the party 
aggrieved, to file a suit for a declaration that the waqf 
is not such a waqf to which the Act applied. But 
subject to the decision of the suit, the decision of the 
commissioner is final and conclusive. 1959 jAll L J 
486. 

-S. 5 (2)—Suit for declaration — Starling point of 

limitation—Limitation commences only from date on 
which complete report of Commissioner of waqfs is 
received officially by Central Board and not from 
date when it is unofficially received in complete 
form — (Muhammadan Law — Waqfs.) AIR 1955 
NUC (All) 1262 (DB). 

_S. 5 — Trustees removed by decree of Court- 

Court issuing notice to removed trustees not to inter¬ 
fere 'in any’ in the affairs of the waqf — Held, 
Notice did not restrain the removed trustees from 
bringing a suit for a declaration that the properties 
comprised in the waqf were not to be governed by 
the provisions of the Muslim Waqfs Act—They could 
bring a suit within the time prescribed by S. 5, 
Muslim Waqfs Act. See Limitation Act (1908), S. 15. 
1954 All 88 (DB). 

-S. 5—Notification under, scope of. 

It is not necessary under the law that all the pro¬ 
perty appertaining to a waqf should also be notified 
in the Gazette under the provisions of S. 5. All that 
is necessary is that the waqf which is sought to be 


SECTION 18 


-S. 18—Powers of Board — Extent of — Power to 

remove Mutawalli. 


According to S. 18 (1) of the Act it is the general' 
superintendence of the waqf which vests in the Board 
and not its direct management. The word ‘superin¬ 
tendence’ connotes supervision of the management- 
The use of the word ‘ensure’, which means ‘to make 
certain, to secure, or to guarantee’, signifies that the 
management is to be done by others and that the act 
of the Board is restricted to making certain that the 
others take suitable steps towards the proper main¬ 
tenance, control and administration of the wakf or 
endownment. Hence the power which S. 18 confers 
on the Board is a power of supervision and not a 
power of taking over the management itself. Sec¬ 
tion 58 of the Act which empowers the Board to 
remove a mutawalli from his office in certain circum¬ 
stances would also be redundant if the power of 
removal was given to the Board under iS. 18 of the 
Act. 1958 All L J 567 :1958 All W R (H C) :670 « 
AIR 1959 All 16 (18, 19) (Pt C) (Prs 20, 21, 22, 24, 


25) (DB). 


SECTION 51 


—S. 51—Applicability and scope-Suit relating to 
■ights of mutwalli of public wakf — Compromise 
vithout sanction of Central Board—Consent decree 
-Validity. 

Section 51 is not confined to suits mentioned In* 
5. 48. It refers ‘inter alia’, to suits relating to title 
:o property, whereas such suits are not within the 
purview of S. 92, Civil P. C., or of S. 48, MuslbjP 
kVakfs Act. Therefore, where one of the plaintiffs 
claimed to be the mutawalli of the public waqf am* 
contested the right of one of the defendants to 
that office, the suit related to the rights of the 
Mutwalli’ and the bar imposed by S. 51 directly 
jpplied to the suit. As the suit was compromised 
without the sanction of the Central Board the consent 
lecree passed in accordance with it by the appellate 
Dourt was invalid. ILR (1956) 1 All 586:1955 
Ml L I 850: 1955 All W R (H C) 731» AIR 1956 Al) 
)4 (95) (Pt A) (Pr 8) (DB). 


SECTION 52 

-Ss. 52 and 2 (2) (ii) (c)-Graveyard proved to be 

private—Provisions of S. 52 not applicable. 

Clause (c) of S. 2 (2) (ii) excludes the operation of 
the Act to waqfs created solely for the m0int0 ^ a ,° c ® 
of private inambaras, tombs and grave.yarcs. wnere 
therefore, the graveyard in question is a privat 
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graveyard, S. 52 will not be applicable to it. AIR 
1942 Cal 467, Disling. 1965 All W R (H C) 296 : 
1905 All L J 898. 

SECTION 53 

#-S. 53—Properties duly notified:under S. 5 (1)— 

Suit against Sunni Central Board of Waqf—Notice 
under S. 53 is necessary before instituting the suit 
against the Board. Siraj-ul-Haq Khan v. Sunni 
Central Board of Waqf, U. P. ILR 11959) 1 All 8 j 
1959 SCR 1287 » 1959 All L J 83 : 1959 S C J 307 j 
AIR 1959 SC 198 (207,2U8) (Pt D) (Pr 25). 

—S. 53—Scope. 

Provisions are analogous with those of S. 80, C, P. 
Code — Subject-matter of dispute, waqf property — 
Notice under S. 53 held essential before institution 
of suit. 1953 All W R (HC) 127 » 1953 All L J 587 « 
AIR 1954 All 88 (94) (Pt I) (Pr 20) (DB). 


SECTION 56 

-S. 56-Petitioner claiming certain property to be 

his own — U. P. Sunni Central Board of Waqfs ap. 
pointing committee of management and secretary for 
disputed property — Property already declared to be 
waqf property under the Act by Board—Board acting 
under S. 56 of the Act and not at instanceof any person 
—Board cannot be said:to be acting mala fide—Con¬ 
stitution of India, Art. 220. AIR 1965 All 333 (337, 
339) (Pt B) (Pis 17,20). 

-S. 56—Scope — Board's power to remove Muta- 

walli. 

The only power which the Board can exercise 
under S. 50 is the power of appointing a person to 
act as a mutawalli for a limited period when there 
has occurred a vacancy in the office of a mutawalli 
of a Waqf and there is no one competent to be ap¬ 
pointed under the terms of the deed of waqf or 
where the right of any person to act as mutawalli is 
disputed. This section does not authorise the Board 
to remove a mutawalli. It only authorises the Board 
to appoint a mutawali. 1958 All L J 587 : 1958 All 
w R (tiC) 670 J AIR 1959 All 16 (18) (Pt B) (Pr 17) 
(DB). 


“—S. 56—Mutawalli appointed by Collector refu¬ 
sing to act—Procedure — Board ol Waqfs—Power to 
appoint temporary mutawallis. 

The Collector as the second mutawalli was given 
the power to nominate a committee of four persons 
to assist him and also, if necessary, to divest himself 
and to transfer the management of the waqf under 
the orders of the Government. But the Collector 
intimated to the Secretary, Sunni Central Board of 

M r U ; P ; „ LuC J kno .'T„ th . at h °, had a0 objection 
it the Central Board of Waqfs made arrangement for 

the administration of the said • waqf and that the 
waqf property had never come into his possession as 
mutawalli It was obvious that the Collector dis¬ 
claimed the mutawaliiship and was not willing to act 
as such. B 


™5! ld, iu hat J thet0 ^vacancy in the office of i 
mutawalli and inasmuch as there was no other cc 

S lTlTS 16 ? Under th , e deed, the Su: 
c jWaqfs was entitled to act un< 

b. 50 ot the Act and to appoint temporary mutawal 

° ot a case where any mutawalli has bt 
dismissed or superseded and fresh mutawallis t 

Iock a S n < 6 ?n V\ e * em P° ra p r mutawallis had 
locus standi to bring-a suit for ejectment of 1 
trespassers. 1959 A L J 486. 

~S. 50 -- Waqf governed by Aot-Appolntment 

d eath-bed nomination — t 

u 6 u n0t .^Id-Abrogation of Muslim L 

P f liCa . bl ?~ (M ! lhaminadan lfl w- Waqf—M 
tawalli-Appointment). AIR 1955 N U C (All) 27 


SECTION 59 

-S. 59—Applicability—Conditions — Supersession 

of Committee of Supervision—Effect of. 

It is necessary for the application of the provisions 
of S. 59 (I) that the supervision of a waqf be vested 
in a committee (2) that such a committee be in exis¬ 
tence when the section came into force, and (3) that 
such a committee be appointed by the waqf or any 
competent Comt or authority. When a committee of 
supervision has been superseded under sub-S. (2) of 
S. 59 no further committee of supervision will be 
constituted. The result most be that the Board there¬ 
after begins to exercise supervision, which till then 
was: exercised by the committee of supervision 
subject to the terms of the proviso contained in sub- 
S. (1) of S. 59. 1958 All L J 567 : 1958 All W R (HC) 
670 : AIR 1959 All 16 (17,18) (Pt A) (Prs 10, 15, 16)- 
(DB). 


U. P. MUSLIM WAKFS ACT (16 of 1900) 

SECTION 19 


““Ss. 19 and 48 — Power of appointing any person 
as mutwalli is to be exercised as per Proviso to S. 19 
—Bifht to manage property is secular and has not 
been taken away by S. 19 — Provisions of Constitu. 
tion of India, Art. 26 are not attracted—Constitution 
of India, Art. 26. 

A duty has been cast on the Board to be guided by 
the directions of the waqf while acting under S. 48 
of the Act. Therefore, it is not correct to urge that 
under S. 48 the Board has unfettered power to 
appoint aay person as mutawalli. The right to manage 
the property of a waqf is a secular right and is not 
hit by Art. 20 of the Constitution. Unaer S. 19 of the 
Act only geieral-superintendence of all waqfs vests 
in the Board. The Act does not deprive religious 
institutions to manage their own affairs either in 
religious matters or in the administration of property 
in accordance with law. The Board can only ensure 
that the waqfs are properly governed and the rights, 
of administration of properties are not taken away by 

^f 9 ,2 f nf he Act 5 AIR l93 * Cal 328 and AIR 1945 All 
201 (FB), Disting. AIR 1965 All 333 (343) (Pt G) 
(Pr 47).; 

SECTION 33 


■a. oo— 


-oecuon is not discriminatory and is not hit 
1965 All S33 See Constitution of India ’ Art. 14 - AIR 


SECTION 48 


S. 48 — Right to manage property is secular and 

has not been taken away bv S. 19 - U. P. Muslim. 

* V ^ qf L Act ’ 1960 -Provisions of Constitution of India, 

Arl / M 2 r? fl m e n no , l o attract0d * See U P. Muslim Waqfs 
Act (1900), S. 19. AIR 1965 All 333. 


SECTION 49 


“—S. 49 — Mutawalli cannot complain about viola¬ 
tion of Art. 19 (1) (f), and neither Art. 25 nor Art. 28 

AlR h 1965 T\\ 33 e 3 ConstiluHon of Indla * i9 U) (I). 

* SECTION 50 


■jt ov 


„ . ■ muiawain cannot camplain about viola- 

A« a 19° am. Am (1 1 , 9 ( 6 , Ln 333 Conslitu,loa of Indu - 




-S. 55 — Reasonable classification and dlscrimina^ 
tion-Actis not hit by Art.:l4 of the Constitution. See 
Constitution of India, Art. 14. AIR 1965 All 333. 

~ S -. Q 5 M T/X a nr ity c n a fl nD ? 1)8 challenged under 
Arts. 19 (1) (f) 25 or 26. See Constitution of India 
Art. 19 (1) (f). AIR 1965 All 333. 
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U. P. MUSLIM VVAKFS ACT (1960), S. 55 


—-S. oo — Notice under — Validity of — Waqf re- 
gi-stered under U. P. Muslim Waqfs Act (13 of 1936) 
alter taking necessary proceedings regarding survey 
and report of Commissioner of Waqf — Neither fresh 
survey por fresh registration is condition precedent 
l° r application of the Act of I960 - Notice issued 
under S. 55 is within jurisdiction and not ultra vires 

7,n Waq,s Act ( 13 of !936). Sc. 4 and 5. 

MH 196o All 333 (339,340)(Pt D) (Prs26,27, 28, 29). 

— S. 55 — Filling in vacancies amongst members of 
Managing Committee - Civil Court has jurisdiction, 
^ee Religious Endowments Act(1863), S. 10. 1965 All 
L J 117o i ILK (1966) 1 All 153. 


tion published in the Gazette and must prevail. Held, 
further that as the Hindi version of the notification 
u “der S. 4 suffered from vagueness and was incap. 
able of conveying a clear discription of the land 
sought to be acquired, the very foundation of the 
proceedings for acquisition suffered from vagueness. 
“ a™ 0 »? ted to an illegality. 1959 All L J 685 : AIR 
19o9 All 792 (793, 79-1) (Prs 4. 0, 7, 8, 9). 

"“■“S. 2 Hindi edition of U. P. Gazette is the official 
gazette - Publication in Hindi Gazette (H.P.), if 
publication in Newspaper. See U. P. Road-side Land 
Control Act (10 of 1945), S. 3 (1). 1959 All L J 692 s 
1959 All Cr R 413. 


SECTION 60 

Ss. 60, 75, 7 G Reference to Tribunal — Tribunal 
appointing receivers — Appeal against order is barred 
— No revision also lies — Civil P. C. (1908). 0.40, 
R. 1. O. 43. R. 1 (s), S. 115. 1963 All L J 607 : AIR 
1963 All 537 (540, 541) (Pt C) (Prs y, 10, 11) (DB). 

SECTION 71 

!; "I—Proviso to S. 71 does not bar jurisdiction 
of tribunal to stay proceedings before Board or direc¬ 
tions given by it. See U. P. Muslim Waqfs Act (1960), 
5.72. 1964 All LJ 1145. 

SECTION 72 

-Ss. 72 and 71 — Proviso — Proviso to S. 71 does 

not bar jurisdiction of Tribunal to stay proceedings 
before Board or direction given by it. 1964 All L J 
1145. 

SECTION 75 

—-Ss. 75, 76 and 60—Reference to Tribunal -Tribu¬ 
nal appointing receivers — Appeal against order is 
barred — No revision also lies — Civil P. C. (1908), 
O. 40, R. 1, O. 43, R. 1 (s), S. 115. See U. P. Muslim 
Waqfs Act (16 of I960), S. 60. AIR 1963 All 537 
(DB). 

V. P. (NAGAR KSHETRA) BHUV1I AUR BHAVAN 
KAR ADHINIYAM (12 of 1962) 

See under Panchayats. 

U. P. NAGAR MAHAPALIKA ADHINIYAM 

(2 of 1959) 

See under Municipalities. 

I 1 . P. NAGAR MAHAPALIKA AGYA (1959) 

See under Municipalities. 

U. P. NACAR MAHAPALIKA (NAGAR PRAMUKH 
AUR UPNAGAR PRAMUKH KE NIRVACHAN 
KE SANCHALAN) AGYA (1959) 

See under Municipalities. 

U. P. NAGAR MAHAPALIKA (SABHASADON KE 
NIRYACHANKA SANCHALAN) AGYA (1959) 

See under Municipalities. 

U. P. OFFICIAL LANGUAGE ACT (26 of 1951) 


U. P. OILSEEDS AND OILSEEDS’ PRODUCTS 
CONTROL ORDER (1945) 

-Essential Supplies (Temporary Power;) Act 

(1946), S. 7 — Offence of contravening conditions of 
licence — Failure to maintain proper stock register — 
Proof of knowledge of accused essential — Words in 
condition of licence capable of two interpretations — 
Accused offering reasonable and substantial explana¬ 
tion — Offence held v/as not committed. See Essen¬ 
tial Supplies (Temporary Powers) Act (1946), S. 7. 
1956 Cri L J 1661: AIR 1956 All 615 (DB). 

-rf kept alive by S. 17 of Essential Supplies (Tem¬ 
porary) Powers Act 18 of 1946. 

The word “edible” has to be understood in its ordi¬ 
nary dictionary sense namely, “eatable or fit to be 
used as food”. Linseed oilseeds has to he taken as an 
edible oilseed. It is therefore an article of foodstuff 
and would be an essential commodity within the 
meaning of S. 2 of the Essential Supplies Temporary 
Powers Act. So, in so far as the U. P. Oilseeds and 
Oilseeds’ Products Control Order refers to linseed 
oilseeds, it must be deemed to have been kept alive 
by S. 17 of the Act. 1951 All Cri R 18 : 1951 A W R 
(HC) 99 : 52 Cr L 1 879 : 1951 A L J 348 s 5 A I Cr 
D 9 t AIR 1951 All 595 (596) (Pr 5). 


-If ultra vires—Government of India Act (1935) 

S. 297 — Applicability. 

Section 297 of the Government of India Act. 1935, 
applies to Acts passed by the Provincial Legislature 
by virtue of the entry in the Provincial Legislative 
List relating to trade and commerce within the Pro¬ 
vince. In case the Provincial Legislature passes an 
Act not by virtue of the Entry in the Provincial 
Legislative List but under some other authority given 
to it, S. 297 can have no application. The U. P* Oil¬ 
seeds and Oilseeds Products Control Order, 1945, 
was passed under the delegated authority given to 
the Provincial Government by the Central Govern¬ 
ment under the defence of the India Rules made in 
accordance with the Defence of India Act. The order 
was kept alive by the Essential Supplies Ordinance 
and Essential Supplies Act, 1948, which were passed 
under the authority given to the Central Legislature 
oy the India (Central Government and Legislature) 
\ct, 1946. So the U. P. Oilseeds and Oilseeds Pro¬ 
ducts Control Order is a valid P'^ of legislation. 
[LR (1950) All 824 i 1950 A L I 819 i AIR 19ol All 
104 (407) (PtA) (Pr 15). 


SECTION 2 

-S. 2 (2)—State Government notification supersed¬ 
ing town area committee under S. 36, U. P. Town 
Areas Act, issued in English — Invalid. See Constitu¬ 
tion of India, Art. 345. AIR 1961 All 365. 

-S. 2 — Notification published in Hindi and 

English in U. P Gazette — Conflict between two 
versions — Which prevails — (Land Acquisition Act 
(1894), Ss. 4 and 6)—Constitution of India, Art. 348). 

Held, that the Hindi notification, and not English 
notification, under S. 4 of the Land Acquisition Act 
snust be treated as the authoritative text of the notifica¬ 


CLAUSE 7 

_Cls. 7, 13 — Failure to maintain stock register 

correctly. 

The U. P. Oilseeds and Oilseeds’ Products Control 
Order (1945) is kept alive by S. 17 of the Essential 
Suoplies (Temporary Powers) Act (1946). Where an 
order granting a licence in Form B is made under the 
U. P. Oilseeds and Oilseeds’ Products Control Order 
(1945) and the licensee does not maintain the stock 
Register correctly he contravenes the provisions of the 
Control Order or of any order made thereunder with- 
in the meaning of Cl. 13. To such a case Cl. 7 does \ 


u. P. OIL SEEDS AND OIL SEEDS PRODUCTS CONTROL ORDER (1945), Cl. 8 987 


4, 

« 

>. 

4 

5 

i 


not apply. Further Cl. 13 is not controlled by CL 7. 
1951 Rev Dec 120. 

CLAUSE 8 


_Cl>. 8 and 13—Accused exporting al.'i seeds out- 

side Province without permit on 13*3-1940 in contra¬ 
vention of CL 8 — Govt, of India Notifn. No. C. G. 
003(2), III (2) dated 5-3-1947 by which power of 
Provincial Government to restrict inter-provincial 
movement of edible oil-seeds was taken away—Effect 
0 f—Notification held not retrospective—Accused held 
could be tried and convicted under CL 13 even after 
passing of notification by virtue of S. 1 (4), Defence 
of India Act (as amended by Defence of India 
(Second Amendment) Ordinance) (12 of 1940). AIR 
1951 All 404 (408) (Pt B) (Pr 23). 

-Cl. S-Order is not ultra vires. 


opium smokiDg apparatus . It does not provide for 
any offence. On the other hand, S. 9, Opium Act* 
makes the illegal possession of opium an offence. 51 
Cri L J 980 « AIR 1950 All 364 (365) (Pt A) (Pr 1). 

SECTION 12 

-Ss. 12, 13, 14 and 25 — Complaint under—Who 

can file—Second officer of Police Station empowered 
as Excise officer—Complaint by—Effect of notification 
under S. 10(2) (e)—For the purpose of filing com¬ 
plaints, the Police Officer is not Excise Officer.'. The 
trial Court is debarred from takiDg cognisance of the 
offence under Ss. 12, 13 and 14 of the Opium Act on 
a complaint filed by such Police Officer. See U. P. 
Opium SmokiDg Act (3 of 1934), S. 25. 1956 Cri L J 
449: AIR 1956 All 234. 


The Control Order in question does not go bevond 
the provisions of S. 2, Defence of India Act or CL (a) 
of sub r. (2) of R. 81, Defence of India Rules and 
merely seeks to carry out the purposes for which the 
Defence of India Act and the Defence of India Rules 
have been framed. Clause (a) of sub-s. (1) of S. 297, 
Government of India Act, does not apply. The power 
given to the Central Government under sub*s. (4) of 
S. 2, Defence of India Act to delegate any power or 
duty which by rule under sub-s. (1) is conferred or 
imposed upon it, to the Provincial Government can¬ 
not be regarded as ultra vires the powers of the Cen¬ 
tral Legislature : AIR 1949 F C 175 and AIR 1949 
All 403, Disting. 1950 AH W R 93 i 1950 All Cri Cas 
45 : 51 Cri L J 405 : AIR 1950 All 99 (100) (Pr 5). 


CLAUSE 13 

-CL 13—Breach of condition in licence—Element 

of mens rea is not excluded by S. 7 — See Essential 
Supplies (Temporary Powers) Act (1940), S. 7. 1956 
Cri L J 1156 t AIR 1956 All 610 (DB). 

CIs. 13 and 8—Accused exporting alsi seeds out* 
side Province without permit on 13-3-1946 in contra¬ 
vention of Cl. 8 — Government of India Notifn. No. 
C. G 603 (2), III (2) dated 5-3*1947 by which power 
of Provincial Government to restrict inter-provincial 
movement of edible oil-seeds was taken away—Effect 
of — Notification held not retrospective — Accused 
held could be tried and convicted under CL 13 even 
after passing of notification by virtue of S. 1 (4), 
Defenee of India Act (as amended by Defence of 
India (Second Amendment) Ordinance) (12 of 1940). 
See U. P. Oilseeds and Oilseeds’ Products Control 
Order (1945). CL 8. AIR 1951 All 404. 

' Cl. 13 — Where an order granting a licence in 
form B is made under the U. P. Oilseeds and Oilseeds’ 
Products Control Order (1945) and' the licensees do 
not maintain the stock register correctly he contra, 
venes the Control Order or any order made there- 
under within the meaning of CL 13. To such a case 
U. 7 does not apply. Clause 13 is not controlled by 
$ ee p * Oilseeds and Oilseeds’ Products Con¬ 
trol Order (1945), Cl. 7. 1951 Rev Dec 120. 


U. P. OPIUM SMOKING ACT (3 OF 1934) 

SECTION 2 

2 ® “* ( u * p *) Excise Manual, Vol. 3, Pt. 2 
«.120J-Search by second officer of Police Station i 
valid—In making these searches, he acts in his capa 

?r lt ^ a « excise °® cer a °d as a police officer. Sei 
U. P. Opium Smoking Act (3 of 1934), S. 19-A. 195< 
L J 449 : AIR 1950 All 234. 


SECTION 14 

-S. 14—(Plea of guilty)—Statement of accused as 

follows—Question— Did you on 15-3-53 in the com¬ 
pany of B & S assemble at the house of B with a view 
to smoke opium : Answer — Yes. I had assembled 
there along with others for the purpose of smoking 
opium. Held that it was a plea of guilty—(Criminal 
P. C. (1898), Ss. 255, 271). 1957 All L J 595 i 1957 
AH \V R (H C) 569 : 1957 Cri L ) 1199 : A I R 1957 
All 753 (753, 754) (Pt B) (Pr 4) (DB). 

—S. 14—If ultra vires — (Constitution of India, 
Arts. 19 (1) lb) and 19 (3)). 

Section 14 is a reasonable restriction in the interest 
of public, on the exercise of the right of assembly 
provided by Art. 19 (1) (b) and does not offend 
Art. 19 (l)(b) and is not ultra vires 1957 All LJ 
595 i 1957 All W R (HC) 569 : 1957 Cri L 1199 1 
AIR 1957 All 753 (754) (Pt C) (Pr 5) (DB). 

-S. 14—Scope and effect of — (Opium Act (1878), 

Ss. 14 and 9). 

Section 14 of the U. P. Opium Smoking Act, 1934, 
provides for penalty. It is S. 14 of t he Opium Act of 
1878 which provides for entry, arrest and seizure and 
not penalty and it is again S. 9 of the Opium Act of 
1878 which provides for penalty for illegal cultivation 
of poppy etc. 1957 All L J 595 : 1957 All VV R (H C) 
569, 1957 Cr L J 1199 : AIR 1957 All 753 (754) 
(Pc D) (Pr 6) (DB) 


SECTION 19 

-S. 19-Search without warrant to recover crude 

opium—Search is not legal — U. P. Excise Act (IV of 
1910), Ss. 3 (12) and (22 a) 53 — (Opium Act (1878), 
S. 14). AIR 1955 N U C (All) 5499. 

-Ss. 19,19A—Search without warrant. 

An excise Inspector is vested with the power of 
conducting of search if he feels that by procuring 
the necessary warrant there would be undue delay 
and the offender might escape. If in the opinion of 
the Excise Inspector there is an emergency, he can 
without procuring a warrant conduct the search. No 
doubt there is a condition laid down in S. 19A that if 
such a search is to be conducted the officer conduct¬ 
ing the search should record his reasons. The absence 
otthls record will, however, not make the search 
illegal. It will only necessitate a greater scrutiny of 
the evidence of recovery. AIR 1950 All 234, Rel. on 

(Vj 2) (DB). 1 A * 8 ‘ 1958 ° rl L J 120 (12l) (Pt A) 


SECTION 9 

“S. 9—-Illegal possession of opium not punishable 
cruder S. 9—Opium Act (1878), S. 9. 

Section 9, U. P» Opium Smoking Act, provides for 
presumption raised by presence of opium and of 




Ss. 19-A and 19 — Excise Inspector can, wlthoul 

Fk^S 08 a warra ?t. conduct the*search in case 
|?? r ® k emergency in his opinion. AIR 1950 All 234 
R0I, on* S00 U# P« Opium Smoking Act q iq 

IL R (1957) 1 All 8 • 195S ft! L g J lal) (All) (DB, 
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U. P. OPIUM SMOKING ACT (1934), S. ]9A 


-S. 19-A—(U. P.) Excise Manual, Vol. Ill, Part II, 

R. 120-J—(U. P. Excise Act (IV of 1910), Ss. 53, 10 
(2), 2 (7)) — Search by second officer of Police station 
—Valid — Effect of Notification under S. 10 (2) (e) — 
(Criminal P. C. (1698), S. 90). Rule 120J made under 
Opium Smoking Act overrides the earlier notification 
under S. 10 (2) (e) of the Excise Act — No authority 
to conduct a search under S. 19-A, Opium Smoking 
Act is now validly conferred on such persons who 
are made Excise officers by the notifications. 1950 All 
W R (HC) 440 : 1950 All L J 475 i 1950 Cr L J 
449 i AIR 1950 All 234 (235, 230) (Pt A) (Prs 5, 7). 

—S. 19-A —(U. P.)i Excise Manual, Vol. Ill, 
Part II, R. 120-J — Search by second officer of Police 
station—Grounds not recorded—Effect of irregularities 
—Search is not vitiated—(Criminal P.C. (1898), Ss. 537 
and 90)—(U. P. Excise Act (IV of 1910), S. 53). 1950 
All W R (H C) 440 « 1959 All L J 475 :1950 Cr L J 
449 i AIR 1950 All 234 (230) (Pt B) (Pr 7). 


Essential Commodities Act (1955), passed by the 
Parliament. The Act is a piece of legislation contem¬ 
plated by Art. 302 and is fully protected by it. The 
impugned Order merely carries out the purposes 'of 
the Act and is in the nature of delegated legislation. 
Cl. (3) of the impuged Order regulates the movement 
of paddy within the State of U. P. and it cannot be 
said to be a case of discrimination between one State 
and another. 1962 All Cr R 385: 1962 All W R 
(H C) 684 : 1903 (1) Cr L J 35 : 1902 All L J 831 s 
A I R 1963 All 29 (30, 31. 32) (Pt B) (Prs 5, 6, 8) 
(DB). 

U. P. PANCHAYAT RAJ ACT (26 OF 1947) 

See under Panchayats. 

U. P. PANCHAYAT RAJ (AMENDMENT) ACT (19 
of 1957) 

See under Panchayats. 


SECTION 25 


S. 25—-Compliance with—Criminal P. C. (1898), 


S. 4 (h). 

All that is required for a person to bring his allega¬ 
tions under the definition of a complaint is to bripg 
to the notice of a Magistrate either orally or in writ¬ 
ing the gist of the illegal act or omission committed 
by an offender with a view that action may be taken 
against him. In those cases where the police prose¬ 
cutes offenders, only charge sheets which are called 
challans are submitted. Those challans are equivalent 
to complaints filed in other cases. 

The prosecution was launched by an Excise Ins¬ 
pector—The name of the offender, the date of the 
offence, the articles recovered from the possession of 
the accused, the names of witnesies.the section of the 
U. P. Opium Smoking Act under which an offence 
was committed given in charge sheet—This chaige 
sheet fulfils the requirements of S. 25 of the U.P 
Opium Smoking Act,because it is the report of the 
Excise Inspector and fulfils definition in S. 4 (h) of 
Criminal P.C. ILR (1957) 1 All 8 i 1958 Cr LJ 
120 (121) (Pt B) (Pr 3) (DB). 

-Ss. 25, 12, 13, 14-Complaint under — Who can 

file—Second officer of police Station empowered as 
Excise Officer—Complaint by—Effect of notification 
under S. 10 (2) (e)—For filing complaints he is not 
an Excise officer — The trial Court is debarred from 
taking cognisance of the offence under Ss. 12, 13,,14 
of the Opium Act on a complaint filed by such police 
officer—(Interpretation of Statutw) — (AIR 1924.All 
207 and AIR 1950 All 610, Disseited from: AIR 1950 
All 430, Rel. on.) 1950 All L J 475 : 1956 A W B 
(H C) 440 : 1950 Cr L J 449 : AIR 1950 All 234 
(236, 237) (Pt C) (Prs 9, 13,14). 

_S. 25 —Compliance with—No form of complaint 

is laid down -Charge-sheet submitted by Excise 

Inspector through Excise Ogcer iTrSIqlgg 
take cognisance on it. AIR 1955 N U C (All) 54 . 

U P. PADDY (RESTRICTION ON MOVEMENT) 
ORDER (1958) 

CLAUSE 3 

_Cl. (3) — Essential Commodities Act (1955), S. 3 

-Constitution of India, Arts. 301, 302, 303 n “ d . 3 .J 4 . 
Cl. (3) of Order is not ultra vires and is not hit by 

Arts. 301 to 304. 

The provisions of Cl. (3) of the U. P. Paddy (Res¬ 
triction on Movement) Order (1958) are Dot ultra 
vires and are not hit by Arts. 30 to 304 of the 
Constitution. AIR 1901 S C 232, Disting. 

The freedom of trade, commerce’.and intercourse 
guaranteed under Art. 301 is subject to any law 
framed by the Parliament under Art. 302. The 
impugned Order has been framed under 8. 6 ot the 


U. P. PANCHAYAT RAJ RULES (1947) 

See under Panchayats. 

U. P. PARGANA OF KASWAR BAJA ACT 

(6 of 1915) 

SECTION 4 

-S. 4 (4)—Scope—Record of Rights—Entries in¬ 
conclusive character—If attaches to persons recorded 
as in possession. 

The provisions of Cl. (4) of S. 4 of the Pargana of 
Kaswar Raja Act, 1915, make conclusive only the 
nature or class of the tenure as entered in the Record 
of Rights prepared in 1319-F and not_the persons 
recorded as possessing that tenure. 1952 R D 97 i 
1952 All W R (Rev) 200 : 1952 All L J (Rev) 59. 

U. P. PARTITION MANUAL 
See under Tenancy Laws. 

U. P. POLICE REGULATIONS 
See under Police Act (1801), S. 7 

U. P. POLICE RULES 
RULE 230 

-R. 230 — (Framed under S. 40 (2), Police Act)— 

Police doing surveillance entering accused s house 
and beaten. Accused held guilty under S. 353,1. 

See Penal Code (I860), S. 353. AIB 1955 N U C (All) 

2781 (DB). 

U. P. POLICE SERVICE RULES (1942) 

RULE 20 

-Br. 20 (iii), Cl. 21—Appointment of Officers under 

the U.P. Provincial Armed Constabulary Act ot 
1948 is valid and the rules being framed under 
Art. 309 of the Constitution are applicable to them. 

(1964) 2 Lab L J-320 i 9 Fac L R 215 i 1964 All L J 
432. 

U. P. POLICE TRAINING COLLEGE MANUAL 

RULE 23 

•-Pt. Ill, R. 23-Rules in the Manual -Whether 

Statutory-Misconduct of cadet under trainlng-En- 
quiry and expulsion from college—Cadet has no right 
to cross-examinelwitnesses at enquiry—Natural justice. 

See Police Act (1801), S. 46 (2) (c). 1904 (2) Cn L J 
025 : AIR 1904 All 540 (FB). 

U. P. PREVENTION OF ADULTERATION 

ACT (0 of 1912) 

SECTION 2 

-S. 2-Definition of food is wide enough to include 

katha as article of food. AIR 1955 N U C (All) 


U. P. PREVENTION OF ADULTERATION ACT (1912), S. 2 989 


-S. 2-(U. P. Pure Food Act (32 of 1950), S. 2 (e)) 

—Mustard and linseed oils are articies of food. AIR 
1951 All 595, Foil. 1953 All L J 499 » 1953 All W R 
<HC) 581. 1954 Cr L J 165 s ILR (1954) 2 All 272 i 
AIR 1954 All 97 (98) (Pt B) (Pr 7) (DB). 

—Ss. 2 and 4—Mustard seed. 

Not only mustard oil but mustard seed also is food. 
Mustard seeds are used in cooking, etc. and are also 
used with soices for flavour. 1953 All W R (HC) 
367 j 1953 All L J 374 (1) r 1953 Cri L J 1028 » AIR 
1953 All 713 (714) (Pt B) (Pr 3) (DB). 


judiced — Criminal P. C. (1898), S. 537. AIR 1952 
All 209 (210) (Pt B) (Pr 7). 

——S. 15—Proceedings after sanction within limita¬ 
tion not instituted — Fresh sanction to enable case 
being filed cannot be granted. 

It is not open to a body having once failed to insti¬ 
tute proceedings after the first sanction to get the 
period of limitation under S. 15 extended by getting 
a fresh sanction and thereby going against the provi¬ 
sions of the section. 51 Cri L J 335 : ILR (1950) All 
904 : AIR 1950 All 92 (93) (Pr 3). 


SECTION 4 

-S. 4 (1)—Report of Chemical Analyst that Katha 

was adulterated — Conviction under section can be 
maintained. AIR 1955 NUC(All) 169. 

r— ^'4 T Adulteration of vegetable ghee— (U. P. 
Pure Food Act (32 of 1950), S. 4). 

Unless it is shown that there is a rule or regulation 
under the Act which requires that the vegetable ghee 
should contain sesame oil in a certain proportion an 
accused cannot be-convicted under S. 4. 1953 All 
JlJ 499: 1953 All W R (HC) 583 i 1954 Cr L J 165 : 
ILR (i954) 2 All 272 i A.I R 1951 All 97:(98) (Pt C) 
(Pr 9) (DB), 

-—Ss. 4 and 2—Mustard seed is also food. See U. P. 
prevention.of Adulteration Act (VI of 1912), S. 2. 
1953 Cri L J 1028 i AIR 1953 All 713 (DB). 

.T"“f'4 —It is not only the poison that can be con¬ 
fiscated but the mustard seeds also with which it is 

AH 713 (DB) P ° iS0QS ACl {1919)> S * 0 (2) ‘ A 1 R 1953 

-S. 4 (1) Proviso—“To the prejudice of purchaser." 

Where the matter or ingredient added to the article 
of food is not injurious to,the health of the purchaser, 
r! !!j 1S s .. own that the addition was required for the 

KSo? 1 ? 11 or P, 1 ' ep»ration of the article the sale of 
tne article would not be deemed “to the prejudice of 

ua fe r S - 4 U)- But where It is estab. 

aDDaLM { a ? dI . t,on o{ fa ‘s and oils, which was 
cE t y not , injurious to the health of the pur- 
made with the object of increasing the 
oi lvl th % ghe , e , andlts weight and this wasobvi- 

pwWr j ra !i du en v he s ® le of J ghee was " to ,he 

prejudice of the purchaser," and as such it was 
covered by S. 4. 1951 All W R (HC) 423 . 1951 All 

<p! 6 ) 85 * 1951 AI1 L J 556 1 ArR 1952 All 82 (82) 

SECTION 6 

r, ® v * so (*) —Invoice is not warranty-(U P 

Pure Food Act (32 of 1950), S. 0 ). X l 

iT ice is I ? ereIy ? description of the articles 
sold and cannot be said to be a warranty given in 

sfssur a7a • * 1 « 

SECTION 12 

^Z?:l^ 2 ^,? , ' ose ? uti(), ^ without valid sanction - 
Complaint allowed to be withdrawn — Subsequent 
complaint upon valid sanction not barred See Cri 

Mi s ' 403 - 1957 c " MM.Ani 


.„“".I 1 n u u ? d , 6 , r ' WMedlcaliOfficer who is 
®uthonsed in that behalf by Chairman of Muni 

(P«tV Valid ‘ A 1 R 1952 AR 209 (210) (Pt A) 

SECTION 15 

—s aa-sr-* 


SECTION 17 

•S-17 — Conviction after coming into force of 
repealing Act- Validity (U. P. Pure Food Act (33 of 
1950), S. 50). 

In view of the provisions of the U. P. Pure Food 
Act which has repealed U. P. Prevention of Adultera¬ 
tion Act, a conviction under S. 17 of the latter Act 
after the former Act came into force is not illegal. 
19 o 7 Cri L J 915 : AIR 1957 All 548 (548, 549) (Pt A) 
(PrS|l,<2) <DB). 

U. P. PREVENTION OF BLACK MARKETING 
(TEMPORARY POWERS) ACT, 1947 

(22 of 1948) 

SECTION 3 

* ~, S ; 3 (. l ) (>)-Pro vis ions of, are ultra vires Pro- 

s'Ton anS 8 ? K tU JfrP-° ve T rD ^ ient of India Act (1935), 
S. 100 and Sch. VII, List I, Entry 1. , 

Section 3 (l) itself makes no reference to the main¬ 
tenance of public order. It is directed solely against 
persons who habitually indulge in black-marketing. 

IL. re 3™ 0 thal J he .Provincial Government 
?“® u J d , be (° r ® directing the detention of a person, be 
satisfied that his actions are likely to disturb publio 

Rule of pith and substance cannot be invoked 
in such a case as that rule has been evolved for deter- 
mining whether a particular statute is legislation 

List, n*;!vn." aM “* i0 one or ,he otherof ,h8 

true black-marketing in essential com 
mod ties may at times lead to a disturbance o 

?n U ulL C n°h der ^ Ut ? ct . ,v,ties s , uch as these are so remote 
nrfS^r f C Ko/ n of rela f 10n , t0 the maintenance of a publio 
order that preventive detention • on account o! them 

Snh°Vir a if Tk ith r D the purvl0 w of entry 1 of List. 1L 
Sch. VII of the Government of India Act, 1935 

K fcW« 2 { S 5°1 CriL Y 1011 87 1950 S (31 
U. P. PREVENTION OF COW SLAUGHTER 

pbeamble 

• —-Preamble-Validity of - The Act k v .im r 
* ar , 85 R Prohibits the slaughter of cows nUR o S ° 
and calves of cows male and u a a 8 es 

as it purports to total ! ^hiWhJ” in u S0 ,ar 
breeding bulls without prescribim L?,.. 5 , l “ Ugh,e ' of 
meats as to age or mefulnM.® •> y n( r f ? r r8ciult<1 ' 
Art. 19 (1) Ig) aod Is to that a « alnst 

sHtut.on ol India, fog- 
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£-Preamble—Constitution of India, Art. 25 (I) — 

Scope — U. P. Act 1 of 1950 — Not hit by Art. 25 of 
the Constitution. See Constitution of India, Art. 25(1). 
AIR 195S SC 731. 

#—Preamble — Constitution of India, Arts. 48, 
245 and -246 and Sch. VII, List. II, Entry 15 — 
Statutes enacted under — U. P. Prevention of Cow 
Slaughter Act(l of 1950) is enacted in pursuance to 
the directive principles contained in Art. 48 and in 
exercise the powers conferred by Arts. 245 and 
240 read with entry 15 in List. II. of Sch. 7. See 
Constitution of India, Art. 48. AIR 1958 SC 731. 


SECTION 2 

-Ss. 2 (d\ 5 and 8—Contravention of S. 5—Burden 

of proof—Prosecution must prove that the flesh found 
with the accused is •beat’ as defined in and prohibited 
under the Act. See U. P Prevention of Cow Slaughter 
Act (1 of 1950), S. 5. 1904( 1) Cri L J 327 i AIR 1964 
All 106.. 

SECTION 3 


fit-S. 3—Validity — If unreasonable restriction on 

rights of butchers. 

Not being content with firing an unreasonably high 
age limit of 20 years for the slaughter of bulls and 
bullocks, S. 3 of the U. P. Act imposes a double 
restriction by saying that the animal must be 
over twentv years in age and must also be perma¬ 
nently unfit and unserviceable; and in the case of a 
bullock, the unfitness must be for ‘any kind of agri¬ 
cultural operation’ and not merely for draught pur¬ 
poses. It further provides that the animal shall not 
be slaughtered within twenty days of the date of the 
issue of the certificate and that any person aggrieved 
by the order of the competent authority may appeal 
to the State Government within 20 days. These res¬ 
trictions really put a total ban on the slaughter of 
bulls and bullocks even after they have ceased to 
be useful. Therefore S. 3 imposes unreasonable res¬ 
trictions on the right of the butchers as to slaughter 
of bulls and bullocks and thus infringes their funda¬ 
mental right to carry on their trade and profession and 
is to that extent void : AIR 1958 SC 731 1 1958 S C J 
975 : 1958 M L J (Cr) 727, Rel. on. Abdul Hakim 
Qurashiv. State of Bihar. (1961) 2 SCR 610. 
(1962) 2 S C J 523 : 1961 All W R (HC) 215 :1961 
All Cr R 95 : (1961) ISC A 713: 1961 (l)CriL J 
573 : AIR 1961 SC 448 (456, 457) (Pt D) (Pr 15). 


q —S. 3-Constitution of India, Art. 14 — Reason¬ 
able classification—Test—Presumption in favour of 
constitutionality — The U. P. Prevention of Cow 
Slaughter Act not hit by Art. 14 of the Constitution. 
See Constitution of India, Art..l4. AIR 1958 SC 731. 

m _S. 3—Constitution of India, Art. 25 (1)—Scope 

— U. P. Act 1 of 1950 — Not hit by Art. 25 of 
the Constitution. See Constitution of India, Art. 2d 
(1). AIR 1958 SC 731. 

_Ss. 3 and 8—Offence of slaughtering cow-Ac¬ 
cused'pleading not guilty on ground of absence of 
blood at place where he was dismembering parts ot 
slaughtered cow - He, however, failing to Drove 
how he came in possession ot that cow-Held, on 
facts, that offence was established: beyond doubt. 
Evidence Act (1872), S. 3. 1905 All Cri R 302 : 1965 
All W R (HC) 468. 

_S. 3 (as amended by Ordinance 2 of 1958) — If 

void or constitutionally defective. 

The defect with which S. 3 originally suffered as 
regards bulls aod bullocks has been removed by U. P. 
Prevention of Cow Slaughter (Amendment) Ordi¬ 
nance, II of 1958. It has now been laid down as to 
which bullocks and bulls could be slaughtered. 
Those bulls and bullocks which are unfit for use can 
also be slaughtered only when a certificate has been 


obtained from the competent authority and not other- 
wise. Hence, S. 3 as it stands now, is neither void 
nor constitutionally defective. AIR 1950 SC 731 
Disting. 196ft All W R (HC) 566 « 1960 All Cr R 
360 i 1960 All L J 759. 

-S. 3—Constitution of India, Art. 19 (1) (g)-U. P 

Act 1 of 1950—Validity—The Act is valid in so far as 
it prohibits the slaughter of cows of-all ages and 
calves of cows male or female but in so far as it pur- J 
parts to totally prohibit the slaughter of breeding [ 
bulls without prescribing anyjtest or requirement as 
to age or usefulness, it offends against Art. 19 fl)(g) 
and is to that extent void. See Constitution of India, 
Art. 19 (1) (g). ; AIR 1958 All 731. 


SECTION 5 

•Ss. 5, 8, 2 (a) — Contravention of S. 5 — Burden 
of proof—Prosecution must prove that the flesh found 
with the accused is "beef” as defined in and pro¬ 
hibited under the Act. 

The flesh of bull or young bullock is not, under 
the Prevention of Cow Slaughter Act beef, if the 
requisite certificate under S. 3 (1) (b) of the compe¬ 
tent authority of the area in which it was slaugh¬ 
tered is obtained, or it is suffering from any conta- 
gious or infectious disease notified as such by the 
State Government (S. 4 (1) (a)) or it is subjected to 
experimentation in the interest of medical and public 
health research (S. 4(1) (b)); therefore in a prose- 
cution for contravention of S. 5 of the Act for the 
slaughter of a bull or bullock, the burden of proof 
is upon the prosecution to show that none of the 
conditions justifying the slaughter of the bull or 
bullock existed. Where, therelore, the prosecutiou 
had failed to prove bevond doubt that the flesh 
found from the accused amounted to ‘beel* within 
the meaning of the Act and that its sale or transport 
was prohibited under S. 5 of the Act. the accused 
could not be convicted under S. 8 (1) of the Act for 
contravention of the provisions of S. 5. thereof. 
(1964) 1 Cri LJ 327 i AIR 1964 All 106 (108) (Pt A) 
(Prs 14, 15). 

SECTION S 

_Ss. 8 aod 3 — Offence of slaughtering cow — 

Accused pleadiDg not guilty on ground ot absence 
of blood at place where he was dismembering parts 
of slaughtered cow — He, however, failing to prove 
how he came in possession of that cow — Held, on 
facts, that offence was established beyond doubt. 

1905 All Cri R 302 : 1965 All VV R (HC) 468. 

_S. 8-Contravention of S. 5 — Burden of proof- 

Prosecution must prove that the flesh found with 
the accused is •beat’ as defined in and prohibited 
under the Act. See U. P. Prevention of Cow Slaugh¬ 
ter Act (1 of 1950), S.5. 1964 (1) Cri L J 327 : 
AIR 1964 All 106. 

_S. 8 (1), (2), (3) — Offences punishable under 

S. 8 (1) and (2) — Burden of proving that slaughtered 
cow belonged to the exempted class is on the ac¬ 
cused. (1964) 1 Cri L J 327 : AIR 1904 All 106 (107) 

(Pt C) (Pr 11). 

_S. 8 — Sentence under — Facts to be taken into 

consideration. 

In awarding punishment under the U. P. Preven¬ 
tion of Cow Slaughter Act the Courts must 
bear in mind the aims and objects of the enac * men , t 
whether the animal slaughtered was a young and 
pedigreed cow or bull or an old and 
The burden of proving that the aoima! 
was a useless one lies on the accused. The Courts 
will also take into account the antecedents, age and 
character of the offender. , ... 

If the offence has been committed with delibera- 
tion with the intention of injuring the feel.ng of » 




U. P. PREVENTION OF COW SLAUGHTER ACT (1956), S. 8 


991 


particular community, or in defiance of a prohibitory 
order passed under S. 144, Criminal Procedure Code, 
then that would be a case in which a deterrent sen¬ 
tence by way of imprisonment would be the proper 
punishment. The maximum penalty provided for the 
offence should be awarded only in cases of the 
gravest character: AIR 1958 All 198, Rel. on; (1951) 
S C J 820 : AIR 1952 S C 14 and 1952 S C J 201;: 
(1952) 1 M L J 754 : AIR 1952 S C 159 and (1957) 2 
Mad L J <S C) 69 : (1957) 2 An W R (SC) 69 : (1957) 
S C J 527; AIR 1957 S C 614 and AIR 1922 Pat 
267, Applied. 1961 All L J 499 : 1961 All W R (HC) 
416 : 1961 AJI Cri R 235 i 1962 (I) Cri L J 237 j AIR 
1902 All 141 (143) (Pr 14) (DB). 

-S. 8 — Attempt to slaughter and preparing for 

slaughter -Distinction—Mere preparation for slaugh¬ 
ter of cow is no offence. 

Making an animal ready for slaughter by tying It 
with rope and throwing it down on the ground is 
nothing more than mere preparation for its slaughter. 
Attempt to slaughter must imply some act more 
proximate to the actual killing. Similarly, merely 
arming oneself with a knife would only amount to 
preparation. The stage of attempt would be reached 
wheD the knife is raised or pointed at the animal 
with the intention of inflicting the fatal blow. 

In the case of attacks on human beings, mere pre¬ 
paration by itself may amount to an offence under 
S. 3oL, Penal Code, but preparation for the slaughter 
of an aoimal is no offence. Criminal Revn. No 373 

ah r-o ( A 11), lf H istiD 1 g- 1962 U) Cri L I 7 : 1962 

« (MMPr*lo!U). A W “ <HC) M = AIR 1961 A " 

—S. 8-Evidence-Accused caught while cutting 
the flesh of slaughtered cow-Blood still dripping— 
Presumpt ,o n-Evidence Act, S. 114, Illus. (a)-Appli. 
cability. 

Where a cow was slaughtered many hours back. 

q be proper t0 utilise the Provisions of 

a. U4, Lvrdence Act. However, where fresh blood 

fr «® * he body, proving thereby 
that the cattle had been slaughtered very recently, 

ILT/A® presu j nad A* persons present near 
the dead body and found cutting the flesh into pieces 

Si the dead body are likely to be those 

wbo had actually slaughtered it. Whether the Courts 
can presume the existence of facts under S. 114 of 
° E -dence Act or not shall depend upon the facts 
ot an individual case. Any explanation that an ac- 

IS 1 ? 1V if S ti °. r h . ,s presence at the spot and his 
conduct shall also be a material evidence. The prin- 

n . contained 10 illustration (a) can rightly be ap- 

Sfgf JSSli: !S An 9 L 9 J 598 W R <HC) «° ' 1959 

offen S ce 8 ~ SentenCe ” C ° Url muSl take serious view of 

Considering the religious feelings of the maioritv 

£?*? U 1 ? ty a i nd tbe fact that iQ the pasl maQ y a riot 
nacl taken place on account of cow-slaughter, re- 

th!r 1D K dealhs of , innoc ? nt persons, and the fact 

c J, nno J be a said to he staple food of poor 

people in India, the offence of cow-slaughter must 
be viewed seriously. One year’s rigorous imprison¬ 
ment will not be severe. AIR 1958 All 198,.Dissented 

1959 AllLJ A 598 W R (HC ’ 430 ' 1959 AH 

♦TT" S * c (1 lT Uffence under—Sentence—Considera. 
318AIR*1K8 AH 198?‘ ^ S ' 32 ‘ 1958 C " J 

~S. 8 Oj—Accused found cutting cow which was 
killS if If ab °ut six hours — Presumption that he 
, « ises T (Evidence Act (1872), Ss 114 81 
-(Criminal P. C. (1898), S. 367)-AIR 1952 S C 343? 


Applied. ILR (1957) 2 All 147» 1958 Cri L J 316 : 
AIR 1958 All 198 (200) (Pt C) {Pr 31). 

U. P. PREVENTION OF CRIMES (SPECIAL 
POWERS TEMPOR4RY) ACT, 1948 

(5 of 1949) 

See under Public Safety. 

U. P. PRIMARY EDUCATION RULES 

RULE 4 

R. 4 (x)—‘Trained’ implies training imparted by- 
a duly constituted training college. 

The word ‘trained’ implies training imparted by 
a duly constituted training College. ' Therefore it 
cannot be said that any kind of training is sufficient 
tor the appointment to a pist where the statutory 
qualification is regular training of teaching. A ‘deem¬ 
ed trained teacher is not quati6ed to hold th* Dost 
AIR 1965 All 151 (153) (Pt C) (Pr 8), P 

U. P. PRIVATE FORESTS ACT;(6 of 1949) 

PREAMBLE 

—PreamMe, Ss. 12 and 13 - Art. 19 (1) (f) 0 f the 
Constitution is not infringed. See U. P. Private 

4!i r 733 S (DB)! Cti ° n ACt (6 ot 1949) ’ S ‘ 12 ‘ AlR 195 * 

►T^S rea ^ b,e -“ Ac * doe s not offend Art. 31 (2) of 

the Constitutmn—(Constitution of India. Art. 31 (2).) 

.T h ® P t ?u iva « Forests Act does not offend 
Art. 31(2) of the Constitution and as such is not 
upconstitutional. Private owners have not been 
divests of any of their rights in forests, groves or 
trees. The restrictions imposed are all subfe:t to 
permits being given by the Forest Officer. The Dro 
perty remains the property of the owner. His right 
to transfer the same is left intact. Certain r-stric 
tions have, however, been imposed on the exercise 

not° hp 6rS \l P tu ! h fk arger pubIic ioterest - It can- 

StLr tn fl ld ^- hal he pr0v , isi0 L QS of the Act amount 
eUher to a dispossession of the owners or to the 

Art 3l721 °fe P F erty °i private owners b y the State, 
in-.. therefore, has no application at all 

<££>»%! 510 ■ AIR1954 A " «* 

SECTION 3 

—S 3 (15)-‘Private forest’-Meaning-Definition 

of ‘private forest’ in U. P. Private Forests Act, 1948 

d o e s no t apply. See Tenancy Laws—U P 7 lm : n H Q • 
Abolition and Land Reforms Act, 1950 il oF 
S. 8. AIR 1955 N U C (All) 3292 (DB) ( 

~v 3 (3 . ) 7 Pfivate forest-Definition in U. P p r i. 

Aholmon Act “.Contract in UspecUf priva 
of Tka ? / aC - became void from the date of vestine 

—S. 3 (3) - Notification under - Forert-Mean- 
If there are no trees standing or, if there ar« 

&& 3 SIE 23 & 

(All) y 8M 8 f ° ,h ° vlllage - A1 « 1955 N UC 

— S. 3 (3)— Scope. 

Unless the notification makes it out that i« j 
is declared to be a forast fnr mat ,* and 

mils 753 UTOHpI D^(Prl ® ^ 
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SECTION 12 

7 -Ss. 12 and 13—Art. 19 (1) (f) of the Constitution 

is not infringed — (Constitution of India, Art. 19 (1) 
<f) and (5)). 

The U. P. Private Forests Act is not unconstitu¬ 
tional on ground of infringement of Art. 19 (l) (f) of 
the Constitution. 

It is not possible to hold that the State was not en¬ 
titled to impose restrictions against the indiscriminate 
felling ot trees in forests and groves when it is now 
well known that such forests are a national asset of 
great value. The State was entitled to see that there 
is no inaiscriminate cutting down of trees in order to 
sell the wood and get money before the landlords lost 
their zemindari rights and the trees or the forests 
vested in the State. 

Sections 12 and 13 make it clear that the only ob¬ 
ject behind the restrictions was to see that the forest 
wealth of the country is not denuded by the short¬ 
sighted policy of some of the owners. 

The provision of the Act restricting the right of an 
owner, or a transferee from him, to fell a tree is not 
unreasonable especially as there is no absolute res¬ 
triction and he has been given a right to obtain a 
permit irom the Forest Officer. 1954 A W R (HC) 
540 : A I R 1954 All 753 (755) (Pt C) (Prs 7, 8) 
<DB). 

SECTION 15 


£ —S. 15 (2) — Offender charged with offence 
under S. 15 (1) — Offence required to be tried by 
Magistrate second or third class — Offences tried by 
Magistrate first class—As jurisdiction of Magistrate 
first class is excluded by S. 29, Criminal P. C. the 
trial is void under S. 530 (p), Criminal P. C. 


Section 29 of Criminal P. C. says that offences 
under any other law shall be tried by that Court 
which that law mentions and it is only wnen no 
Court is mentioned that the eighth column of the 
Second Schedule is applicable. Sub-section (2) of 
S. 15 of U. P. Private Forests Act, 1948, mentions 
the Courts by which offences under S. 15 (1) are 
triable and S. 29(1) of Criminal P. C. excludes the 
application of the second part of the Second Sche¬ 
dule. The words of sub-s. (1) of S. 29 are peremp- 
tory. A case under S. 15(1) of the U. P. Private 
Forests Act, therefore, is triable only by the two 
Courts named therein, namely, Magistrates of the 
Second and the Third Classes and not by any other 
Magistrate. 

Tne words "subject to the other provisions of the 
Code" occurring in sub-s. (1) of S. 29, Criminal P. C., 
cannot be referred to bring in the provisions of the 
Third Schedule of Criminal P. C. What S. 15 (2) of 
the U. P. Act does is to prescribe a particular Court 
and in view of the words of S. 29(1) of Criminal 
P. C. no other Court can try offences under S. 15 (1) 
of the U. P. Act even though the powers of those 
Courts may be superior to those of Magistrates of the 
Second and the Third Classes. 

As there is no jurisdiction in the Magistrate of first 
class to try an offence under sub-s. (1) of S. 15 of the 
U P. Private Forests Act, 1948, the trial by such a 
Magistrate is void under S. 530 (p) of Criminal P. C. 
AIR 1952 All 873 and AIR 1953 All 179, Appr.; AIR 
iQfl -2 \|l 405, Affirmed. State of U. P. v. Sabir All 
1964 A L j 742 (1964) 2 Cri L J 606 : (1964) 1 S C 
W R 745 : 1965 SCD 571: 1965 Mad W N 33: 
(1964) 7 SCR 435 : (1915) 1 S C J 301 : 1965 Mad 
I I (Cri) *153 : 1965 All W R (HC) 311 : 1965 All 
Cr J i B 220,1L R (1904) 2 All 932 , A I R 1964 S C 
1673 (1675, 1676) (Prs 4, 5, 6). 

g 15 (i) tD d (2) — Offence triable under special 
law — Trial of — Such offence is to be tried by Court 
• mentioned in that law—S. 29, Criminal P. C.—Inter- 
oretation of — Olfence under S. 15 (1) of U. P. Act “ 


Magistrate first class has no jurisdiction to try it. See 

AIR m ;% 2 A P il C 403 1898 '' S ' 29 ' 1962 «) Cri L , 305, 


S. 15—Scope. 


Section 15 (2) should not be so read as to empower 
a Magistrate of the 1st Class to try cases mentioned 
in S. Id (1 and if a trial is made by a Magistrate of 

ai? r; T a * s ' *i> s ultra vires and bad in law - 1952 
All VV R (HC) 628 :1952 All Cr R 172 : 1952 R D 

(HC) 385 i 1953 All L J 14 : 1953 Cri L I 444 : AIR 

1953 All 179 (179, 180) (P,s 2, 3, 4, 5). 


S. 15 (2) Trial by First Class Magistrate — 
Legality—(Criminal P. C. (1898), S. 530 (p).) 

Section 15 (2) does not mention Magistrate of the 
first class at all ani the effect of this deliberate omis¬ 
sion is necessarily to debar him from trying any 
offence under S. 15 of the said Act. The trial of the 
said offence by such Magistrate and the proceedings 
consequent thereon are, therefore, void under S. 530 
(p) of the Criminal P. C. 1952 Cri L J 1558 : 1952 
All Cr R 105 i 1952 All W R (HC) 307 : AIR 1952 
All 873 (873) (Pt A) (Pr 2). 


U. P. PROVINCIAL ARMED CONSTABULARY 

ACT (40 of 1948) 

PREAMBLE 

—Preamble—Constitution of India, Sch. 7, List 2, 
Item 3 — U. P. Provincial Armed Constabulary Act 
(40 of 1948) is a valid enactment — It is covered by 
word "Police" in item 3, List 2. Sch. 7. See Govern¬ 
ment of India Act (1935), Sch. 7, List 2, Item 3. 
1955 Cri L J 901: AIR 1955 All 370. 

-Preamble — Constitution of India, Art. 14—U. P. 

Provincial Armed Constabulary Act (40 of 1948) — 
Act is fully supported on principle of valid and justi¬ 
fiable classification. See Constitution of India, Art. 14. 
1955 Cri L J 901 : AIR 1955 All 370. 

SECTION 3 

-Ss. 3, 4, 5 and 12 — Officer appointed under the 

Act and later ’.absoided in the Uttar Pradesh Police 
— Service in the Armed iConstabulary to count for 
purposes of promotion, seniority and pension — Ap¬ 
pointment under the Act is substantive in character. 
Adjutants are members of the regular Police Force. 

It cannot be the intention of the legislature that 
service in the Provincial Armed Constabulary is to 
couot only if and when that constabulary is liqui¬ 
dated, and the officer re-enlisted. By schedule state¬ 
ment under Ss. 2, 3 and 4 the officer binds himself 
not to obtain discharge at his own request and the 
State Government agrees to the following two stipula¬ 
tions:— (i) that in the event of the force being liqui¬ 
dated the officer will be re-enlisted in the U. P. 
Police Force; and (ii) in the event of the officer con¬ 
tinuing in U. P. Police his services in the Provincial 
Armed Constabulary will be counted for promotion 
and pension. ‘Adjutants’ are gazetted Police Officers 
and appointments to the posts are substantive in 
character. (1964) 2 Lab L J 320 : 9 Fac L R 215 i 
1964 All L J 432. 

SECTION 4 

-S. 4-Signing of statement set forth in schedule 

—P, appointed as Adjutant in 1947 in Military Police, 
signing statement—Statement entitling P to have his 
services in the P. A. C counted for promotion and 
pension in U. P. Police-Substantive appointment ot 
P as Dy. S. P. in U. P. Police Cadre from 9th Novem¬ 
ber, 1955 — Subsequent order fixing seniority ot P in 
U. P. Police service on basis of his substantive ap- 
pointment and not on basis of initial appointment— 
Order challenged on ground, Inter alia of barring 
promotion to Indian Police Service — Validity — 
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Distinction between ‘U. P. Police Service' and 'U. P. 
Police Force’—Decision of Seth, J., dated 3rd January, 
1964, Reversed — Police Service (Appointment by 
Promotion) Regulations, 1955. CIs. 4 and 5 (2). (1965) 
10 Fac L R 301« 1965 All L J 667. 

——S. 4—Officer appointed under the Act and later 
absorbed in the Uttar Pradesh Police — Service in 
armed Constabulary to count for purposes of promo¬ 
tion,-seniority and pension—Appointment under the 
Act is substantive in character — Adjutants are mem¬ 
bers of the regular Police Force. See U. P. Provincial 
Armed Constabulary Act 140 of 1948), S. 3. (1964) 2 
Lab L J 320 t 9 Fac L R 215 j 1964 All L J 432. 

SECTION 5 

-S. 5— Officer appointed under the Act and later 

absorbed in the Uttar Pradesh Police — Service in 
armed Constabulary to count for purposes of promo¬ 
tion, seniority and pension—Appointment under the 
Act is substantive in character — Adjutants are mem¬ 
bers of the regular Police Force. See U. P. Provincial 
Armed Constabulary;Act (40 of 1948), S. 3. (1964) 2 
Lab L J 320 i 9 Fac L R 215 « 1964 All L J 432. 


probation—Subsequent order of discharge on ground 
that he was physically unfit—Rr. 49, Explanation and 
55 applied — Had a right of notice and hearing. See 
Constitution of India, Art. 311. AIR 1956 All 330. 

IT. P. PURLIC LAND (EVICTION AND 
RECOVERY OF RENT AND DAMAGES) 

ACT (13 of 1959) 

See under Tenancy Laws. 

U. P. PUBLIC LAND (EVICTION AND 
RECOVERY OF RENT AND DAMAGES) 
ORDINANCE (4 of 1959) 

See under Tenancy Laws. 

U. P. PUBLIC SERVICE COMMISSION 
(LIMITATION OF FUNCTIONS) 
REGULATIONS (1954) 

——Service of Lekhpals is new and since it was con¬ 
stituted under the orders of the Governor the proviso 
to Art. 309 of the Constitution gave him that power. 
See Constitution of India, Art. 309, Proviso. AIR 


SECTION 12 

—S- 12-Officer appointed under the Act and later 
absorbed in the Uttar Pradesh Police — Service in 
armed Constabulary to count for purposes of promo¬ 
tion, seniority and pension — Appointment under the 
Act is substantive in character — Adjutants are mem¬ 
bers of the regular Police Force. See U. P. Provincial 
Armed Constabulary Act (40 of 1948), S. 3. (1964) 2 
Lab L J 320 : 9 Fac L R 215 : 1964 All L J 432. 

U.P. PUBLIC GAMBLING (AMENDMENT) 

ACT (34 of 1952) 


U. P. PURE FOOD ACT (32 of 1950) 
PREAMBLE 

• P rea mbl e —U. P. District Boards Act, Ss. 174 
and 91 (q) — Regulations under Act and licence fee 
charged cannot be struck down on the ground of fees 
charged on owners of mills under other Acts and 
provisions with different purpose. See U. P. District 
Boards Act (10 of 1922), S. 174. AIR 1961 S C 356. ' 

SECTION 2 


SECTION 4 

S. 4—Arhar field though an open space not adja¬ 
cent to or abutting a public street but separated from 

nnZ?K her . fi j Id J "" J It c is nota public place even 
extended definition under the rexplana- 

rwlw ded A° ibe section by S. 4 of the U. P. Public 

pftmh ! Dg Act 30 ot 1952 - See Public 

AUW rVc! 412 *' S ' 13 ' 1957 A “ L J 282 ' 1957 


“V (j) and (k)—Scope-Authority under-Power 
ot, to institute prosecution under Central Act of 1954. 
Prosecution launched by Municipality before noti- 

the J re Yf n « 0 ^ of Food Adulteration 
Act-Authonty under U. P. Pure Food Act held con¬ 
tinued Municipality held competent to institute 
P^ecution. See Prevention of Food Adulteration Act 
U9o4,, S . 20. 1960 Cri L J 199 , A I R I960 All 119 


U. P. PUBLIC HEALTH SERVICE RULES 

RULE 11 

—R. 11—Scope and applicability. 

applies to the cases when a person is ap- 

ca o nn0t be heId t0 be a ground 
tor withholding the confirmation and even if it was a 

valid ground for withholding the confirmation it can! 

RULE 19 

~R. 19-Period of probation coming to an end- 

S-Effect 1 d,Speased with bul B,lowed t0 con- 

nr f? bi L er, ~ I l f Government does not exercise its right 
under R. 19 to dispense with a member of the service 

°F of hi, period of probatloTtat 

,n I*?, employment, it must be deemed to 

5. a ec A n R Sr ” ed h A l , r Pc?, hi L a P pointment 1958 All L I 

530 . AIR 1958 All 844 (840) (Ft B) (Pr 7) (DB). 3 

Hcivil’ J?' 20 ant !/?, l “9 )n5 f Itut !2 n of Ind »a> Art. 311 

Rulel R? 4 fl C ^ (C p S ! ?, Ca, 0D ' C ? ntro1 and Appeal) 
HaaUh 55 ~; P ® tt,oner serviQ 8 U. P- Public 
00 “L Pelltlon ? r continuing in service for 
■more than year after completing prescribed period of 

[VoL 14.] Fn.D. 63. 


i .i vogeiaoie gnee unless it 

the A 0 |*rii? at U ? d wi r S ? me r . ul ® or re 8ulation under 
b ® Act £.® ve 8etable ghee should contain sesame oil 

“ a ? erta,n Proportion an accused cannot be con¬ 
victed under S 4. See U. P. Prevention of Adulter? 

1954 All 97 (DB?. ’' S- 2 ’ 1951 C « t-J 16S : A I R 

SECTION 4 

—Ss 4, 10, 42Adulterated ghee-Report of Pub. 
lie Analyst — Contents and nature of should reveal 
the factual data - Public Analyst exoressina nnmin 

"Of P»P« - (Cr. P. Code71898,. -AIR 1938 

All 520 and 1950 AU L J 340 Rel on i qm , ? 

647,1957 All W R HC, 678,19S8 C,i l l s 
1958 All 34 (34, 35) (Ft A)(Pr3)(DBb ' 1 ' 

——S,. 4 and 5— Accused eoovioled under S 5 hi.t 


F^-p 4 rfec N «K 0 uXl^,4tu I f£ 

sssrsais t 
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U. P. PURE FOOD ACT (1950), S. 4 


—S. 4—Scope of—Prosecution under S. 4/42 of the 
U. P. Pure Food Act—Accused admitting that sample 
wa« taken from his shop but regarding the question 
whether ghee was adulterated he replied that he did 
not know — Held that the accused nowhere pleaded 
guilty. See Criminal P. C. (1898), Ss. 255 and 342, 

1957 All W R (HC) 386 : 1957 All L J 322. 

—— S. 4 — Mustard and linseed oils are articles of 
food. See U. P. Prevention of Adulteration Act (6 of 
1912), S. 4. 1954 Cri L J 165 : AIR 1954 All 97 (DB). 

SECTION 5 

-S. 5—Accused convicted under S. 5 but acquitted 

under S. 4 — Appeal by accused against conviction— 
No appeal against acquittal on behalf of State — 
Acquittal cannot be converted into conviction. See 
U. P. Pure Food Act (32 of 1950), S. 4 1957 All W R 
(HC) 387 : 1957 All L J 323. 

-S. 5—Addition of colour to dal. 

Section 5 will not apply to a case where the ac¬ 
cused is found to have added colour to dal prepared 
by him in his factory if there is no evidence that the 
addition of the colour is injurious to the public 
health. 1957 All VV B(HC) 387 i 1957 All L J 323. 

SECTION 6 

-S. 6—Invoice is not warranty. See U. P. Preven¬ 
tion of Adulteration Act (0 of 1912). S 6, Proviso (a). 
1954 Cri L J 165 : AIR 1954 All 97 (DB). 

SECTION 10 

-Ss. 10, 4 and 42 — Adulterated ghee — Report of 

Public Analyst — Contents and nature of — Public 
Analyst expressing opinion—Not proper — Not speci¬ 
fying what S. 10 requires to specify—Not also in the 
form prescribed by the rules — No finding can be 
recorded on the basis of such a certificate that the 
chee purchased from the accused’s shop was adul¬ 
terated ghee. SeeU. P. Food Act (32 of 1950), S. 4. 

1958 Cri L J 8 : AIR 1958 All 34 (DB). 

_S, 10 — Evidence Act, Ss. 3, 4 — Conclusive 

evidence and conclusive proof—Meaning of—Object 
of the provisions—Declaring certain facts to be con¬ 
clusive proof of another an artificial probative effect 
is given by law to certain facts and no evidence is 
allowed to be produced with a vipw to combating 
that effect. See Evidence Act (1872), S. 3. 1950 Cri L J 
1031: AIR 1956 All 520. 

_Ss 10,47—U. P. Pure Food Rules (1952), R. 18- 

Presumption under S. 10 not conclusive but rebut¬ 
table-Section does not contravene Art 14 or Art. 19 
(Constitution of India, Arte. 14, 19) — ( Evidence Act 
(1872) S«.3, 4). 1956 All W R (H C) 207 :1956 
Cri L J 1031, 1956 All L J 270 : AIR 1950 All 520 
(522, 523) (Pt C) (Pr 11). 

__s 10 —-.Report of Public Analyst — Evidentiary 

value — May be regarded as evidence of facts stated 
therein without formal proof-Report not “jjg 

data of quantitative analysis-Must be-rejected. 950 
All W B (HC) 207 : 1956 All L I 276 : 1950 Cri L J 
1031« AIR 1950 All 520 (523) (Pt E) (Pr 12). 

SECTION 30 

_S 30-Rules under Act, R.4—'Wilfully obstruct, 
any p*erson acting in performance of duty under this 

^Where^the Accused who was passing by the road 
with a bucket of milk in his hand was asked by Food 
7 npotnr to stop but the accused instead of comply- 
nf w th the request took to his heels and when 
chased by the peon threw away the milk from which 
the Foocf-Inspector intended to take sample, the 
ccused will be deemed completely to have obstructed 


the performance of the duty by the officer within the 
meaning of S. 30 of the Act. It is not necessary that 
there should have been resistance in the sense of 
some force having been used by the accused. 7 All L 1 
1174, Disting. 1957 Cri L J 1384 : AIR 1957 All 829 
(830, 831) (Prs 4, 5, 7, 8, 9). 

SECTION 34 

-S. 34—Offence committed in 1955 — Prosecution 

launched by Assistant Medical Officer prior to the 
enforcement of the rules made by the State Govern¬ 
ment under the Prevention of Food Adulteration Act 
—On that date A. M, O. had no authority to launch 
prosecution — Food Inspectors appointed under the 
U. P. Pure Food Act were conferred the powers to 
prosecute by the Act itself namely by S. 34. They did 
not derive this power under any rules. See Preven¬ 
tion of Food Adulteration Act (1954), S. 7. 1957 
Cri L J 615 : AIR 1957 All 343 (1) (DB). 

SECTION 42 

—Ss. 42, 10 and 4 — Adulterated ghee — Report of 
Public Analyst — Contents and nature of — Public 
Analyst expressing opinion — Not proper — Not 
specifying what S. 10 requires to specify — Not also 
in the form prescribed by rules — No finding can be 
recorded on the basis of such a certificate that the 
ghee purchased from the accused shop was adulterat¬ 
ed ghee. See U. P. Pure Food Act (32 of 1950), S. 4. 
1958 Cri L J 8 : AIR 1958 All 34 (DB). 

-S. 42 — Prosecution under S. 4/42 of the U. P. 

Pure Food Act — Accused admitting that sample was 
taken from his shop but regarding the question whe¬ 
ther ghee wa< adulterated he replied that he did not 
know — Held that the accused nowhere pleaded 
guilty. See Criminal P. C. (1898), S. 255. 1957 All 
W B (HC) 386 i 1957 All L J 322. 

-S. 42 — Non-compliance with S. 342, Criminal 

P. C.-Prosecution under S 4/42, U. P Pure Food Act 
—Accused’s attention not expressly drawn to public 
analyst’s report — Accused asked whether ghee was 
adulterated—Held the question gave sufficient notice 
to the accused as regards the case which be had to 
meet. See Criminal P. C. (1898), S. 342. J9o7 All W R 
(H C) 386 i 1957 A L J 322. 

SECTION 47 

_S.. 47 and 10 - U. P. Pure Food Rules (1952). 

p 18 — Presumption under S. 10 not conclusive but 
rebuttable - Section does not contravene Art. 14 or 
Art 19 _ (Evidence Act (1872), Ss. 3. 4). See U. P. 
Pure Food Act (32 of 1950), S. 10. 1956 Cri LJ 
1031: AIR 1956 All 520. 

SECTION 50 

_S. 50 — Scope — Conviction under S. 17 of old 

Act after coming into £ fo A r , ce .. of A .? 1 of Jgfol* 

c„ p IJ P Prevention of Adulteration Act (b ot lyi^J?. 

S 17.1957 Si L J 915 : AIR 1957 All 548 (DB). 

U. P. PURE FOOD RULES (1952) 

RULE 18 

_B § 18 — Presumption under S. 10 not conclusive- 

but rebuttable - Section does not co jtoavene Art. 1 
nr Art 19 See U. P. Pure Food Act (32 ot lyou;,- 
s! lo! 1956 Cri L J 1031 = AIR 1956 All 520. 

u P RABI FOODGRAINS PRICE CONTROL 

ORDER (1950) 

CLAUSE 3 

- Cls. 3 and 5 — Scope and applicability. 

Whpre a District Magistrate sells a certain tooa- 
g,l at rates higher than the controlled rates «■* 



U. P. RABI FOODGRAINS PRICE CONTROL ORDER (1950), Cl. 3 
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the intention of trapping certain grain dealers who 
induldge in forbidden purchase, the sale would none¬ 
theless be a sale by a District Magistrate to which 
Cl. 5 will apply and the purchaser will not be guilty 
under Cl. 3. Clause 5 does not give protection to the 
seller as such but gives protection to the transaction 
of sale which must include both the seller as also 
the purchaser. The question of guilty intention of the 
purchaser does not arise as CIs. 3 and 5 do not take 
into account the intention either of the seller or the 
purchaser. 1953 All L J 309 : 1953 Cri L ] 1538 i 
ILR (1954) 1 All <585 i AIR 1953 All G91 (692) (Pt A) 
(Prs 5, 6). 

-Cl. 3—Consistency with S. 9, Sale of Goods Act 

— (Sale of Goods Act (1930), S. 9). 

Clause 3 is not inconsistent with S. 9 of the Sale 
of Goods Act, 1930. 1953 Cri L J 1538 : 1953 All L 1 
309 ; ILR (1954) 1 All 685 s AIR 1953 All 691 (692, 
693) (Pt C) (Pr 7). 

CLAUSE 5 

-Cl. 5-Scope and applicability — Clause 5 does 

not give protection to the seller as such but gives pro¬ 
tection to the transaction of sale which must include 
both seller and purchaser. The question of guilty 
intention of the purchaser does not arise as CIs. 3 
and 5 do not take into account the intention of 
the seller or the purchaser. See U. P. Rabi Foodgrains 

(1950) ' Cl - 3 ' 1953 Cti L J 

Ain lBod All OBI. 

(U. P.) RAMPUR STATE THEKEDARI AND 
PATTEDARI ABOLITION ACT, 1953 

(10 of 1954) 

See under Tenancy Laws. 

U. P. SECULARISATION OF REMISSIONS ACT 

(14 of 1938) 

See under Tenancy Laws. 

U.P. REGULATION OF AGRICULTURAL CREDIT 

ACT (14 of 1940) 

See under Debt Laws. 

U. P. REGULATION OF AGRICULTURAL CREDIT 

RULES (1941) 

See under Debt Laws. 

U. P. REGULATION OF SALES ACT (30 of 1934) 

SECTION 5 

Ss. 5 and 9, Proviso — Automatic transfer. 

a „2°“ . 5 do . es Provide that there shall be an 
automatic transfer of interest by an order under S. 5 

to ?hi y di ayS d u°T? th ? 1 the Collector shall transfer 
, *2’ holder the agricultural land or the 
Snl ° f • i 6 agricultural land determined in ac! 

w rth? at ' aDSfer h H i° be ®? ected in accordance 

Und ° f laW - T , h0 V tds * a tr *osfer of 

land under S. 5 has been completed’ in the Proviso to 

Ain* mnrt X * ign,ficaQt and g° to show that some- 
thing more than a mere order under S. 5 is necessary 

3 ?9 2 (3 R 8 „° All L , 227 

SECTION 9 

-—-Ss. 9 and 5-Automatic transfer - No automatic 

in^arrrvf a nder S * l T he transfer has to be effected 
to rd ?, Ce j ith i he Provisions of law—The words 
transfer °f iand uniler S. 5 has been completed’ in 

0 s * 9 ar \ also slgnificant and go to show 
S0met hlng more than mere order under S. 5 is 

H^ e l?c r i t0 ? om P ,ete tbe transfer. See U. P. Regula- 
Won of Sales Act (1934), S. 5. AIR 1953 Ail 379 (DB). 


U. P. REGULATIONS (1941) 

REGN. 3 

——Regn. 3(1) — Government of India Act (1935), 
S* 2b0 (3) — Regulations are law in force within 
Art. 3 ; _ (3) of Constitution and continued in force 

11 l n L? ew ^ Re g ulatious were made — Consultation 
with 1 ublic Service Commission — Not necessary 

19S4 G “ll e 5?3 m ( e DB)” f ! ° dia Act ,1933 f 1 ’ S - 268 I®)- AIR 

K '•* ” .. 

U. P. REMOVAL OF SOCIAL DISABILITIES ACT 

(14 of 1947) 


PREAMBLE 

—Preamble-Act not rendered invalid by Arts 17 
and 23 of the Constitution. See Constitution of India 
(1950). Art. 23. 52 Cn L J 899 , AIR 1951 All 615 

SECTION 1 

: S * \ —freedom of religion- U. P. Act 14 of 1947 
S. 1 Act is oot ultra vires, 

n f T 194 ^ , P ;n Rem 7 al u of S ^ cial Disabilities Act (\IV 
1935 sih. Viutt i I feTsTZ 

iSS'fflsT^d o, y ven e S d 

litfes A°t t t he U ' P ' Ii eml "' al of Social Dj^bi" 
19A7 F C [] 

All 601 (603) (Pt A) (Pr 20) (DBb J 317 AIR 19 ° 4 
1953 Cr. L J 1103 . AIR 1953 All 483 (DB).J 3 - 

SECTION 3 

s. 3 (iv)—‘Make a bridegroom alight* 

element of compulsion Whnrf> k S -a ,m P° r ^ an 

self alights from the dola pa ki becaue 

observe the custom of ,he v lia.? ,h> f ^.shes to 

the punishment of an offenrp i.n^ 6 iab 6 * or 

SWK>tt , aW ( SK- 1 

-S. 3 (iv)—Custom as defence 

tZ 5 a K ,i3ht 

disallowing going through the tuUge Tn'dohn^t? 
w 8 |c , h equally applied to the upper as weh k ’ 
scheduled caste—Though S 3 fivf.f \ t to ^ 

a scheduled caste alone it' is confined ^ ? t0 

zftK jsa«rs?fl5r 

(484) (Pt B) (Pr 5) (DB) ' A 1 R 1953 All 483 

ol^ce 3 inlT S le 3 r6 ,iv a ) tte iS3 l Alf, OP . 4fr*&»-Nb 

a r ■ * ■»“Ms “mi m a■gsj 

S. 3-Refusal to render service. 
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U. P. REMOVAL OF SOCIAL DISABILITIES ACT (1947), S. 3 


Where the bundles of clothes were actually offered 
lor washing to the dhobis by Chamars and they 
refused to accept them there is a refusal actually to 
render service and not merely a threat of or prepara¬ 
tion for a refusal. 1951 All L J 282 s 1951 All W R 
(HO) 305:1951 All Cri Cas 59 : 52 Cri L J 899 : 
AIR 195L All 615 (616, G17) (Ft A) (Pr 2). 

-S. 3—Refusal to render service. 

Where the barbers were not called upon to shave 
any ot the Chamars there and then in future their 
act of refusal is simply a threat or preparation for 
refusal to render service and uo offence is committed 
thereby. 1951 All L J 282 i 1951 All W R (HC) 305 j 
1951 All Cri Cas 59 : 52 Cri L J 899 : A I R 1951 All 
615(616, 617) (Pt B) (Pr 2). 

——S. 3 — Refusal on ground of person belonging to 
scheduled caste. 

The refusal by the dhobis to wash the clothes of 
Chamars for the reason that’if they did so they would 
lose the custom of the other Hindus would be a 
refusal to render service on the ground that the Cha¬ 
mars belonged to a scheduled caste. The loss ofeustom 
of the other Hindus would be a consequence only of 
the fact that the Chamars belonged to a scheduled 
caste. 1951 All L J 282 : 1951 All W R (HC) 305 « 
1951 All Cri Cas 59 » A I R 1951 All 615 (617) (Pt C) 
(Pr 3). 

-S. 3—Refusal on same terms. 

Where the Dhobis’ refusal to ^render service to 
Chamars flatly and therefore there was no discussion 
of the terms there is a refusal to render service on 
the same terms on which they were rendering it in 
the ordinary course of business. 1951 All L J 282 i 
1951 All W R (HC) 305 » 1951 All Cri Cas 59 : 52 
Cri L J 899 : AIR 1951 All 615 (617) (Pt D) (Pr 4). 


U. P. REQUISITION OF MOTOR VEHICLES 
(EMERGENCY POWERS) ACr (27 of 1947) 


SECTION 3 


_S. 3 — Suit against Government on tort—Delega¬ 
tion of power — Officer requisitioning motor vehicles 
under S. 3 in exercise of power delegated to him 
under S. 9—Tortious act of Government — Officer 
acts as its agent. See Constitution of India, Art. 300. 
AIR 1962 All 233. 

_S. 3 — Suit against Government for recovery of 

damages — Bar of suit —‘Essential condition for — 
Requisitioning of vehicle mala fide — No protect'on 
of Government under S. 10. See U. P. Requisition 
of Motor Vehicles Emergencv Powers Act (U. P. 27 
of 1947), S. 10. AIR 1962 All 233. 


_Ss. 3. 4 and 7 — Object of vesting of power to 

eauisitioning motor vehicles—Abuse of such power. 

Sections 3, 4 and 7 of the U. P.Requisition of Motor 
/ehides Emergency Powers Act, 1947, when read 
ogether indicate that the purpose of requisitioning 
vehicles is to enable the Government in times of 
emergency to use private vehicles. Hence an order 
■equisitioning a motor vehicle with the motive of 
iepiiving its owner of its use because he is suspected 
ff belonging to a political organisation considered by 
;he Government to be undesirable is m.l.Sde and an 
abuse of the powers under S. 5. AIR 1962 All 
;23S) (Pt D) iPr 25). 


SECTION 4 

_Ss 4, 3 and 7 - Object of -vesting of power to 

requisitioning motor vehicles is to enable the Govern¬ 
ment in times of emergency to use private vehicles. 
Hence an order requisitioning a motor vehicle 
with the motive of depriving its owner of its use 
because he is suspected to belong to a political 
organisation undesirable in the opinion of Govern¬ 


ment is mala fide and abuse of power. See U. P. 
Requisition of Motor Vehicles Emergency Powers 
Act (U. P. Act 27 of 1947), S. 3. AIR 1962 All 233. 

-S 4—Scope and operation of section 4. 

Section 4 operates only when a valid order of 
requisition has been passed. It does not apply to an 
order which is invalid and the requisition amounts 
to a tortious act. In such a case the Court can award 
damages by way of compensation. Further the 
jurisdiction of the Civil Court is barred only if the 
Government makes an order awarding compensation, 
but not where it refuses to perform its duty under 
the section. Deliberate inaction by the Government 
cannot oust the jurisdiction of the Civil Court to 
award compensation which is due to the owner of 
the requisitioned vehicle under the general law of the 
land. AIR 1962 All 233 (239) (Pt G) (Prs 30, 31). 

-S. 4—8. 4 does not create right to compensation 

—It merely provides convenient procedure for 
assessment of compensation. 

The right to compensation of an owner whose 
motor vehicle is requisitioned under the Act does not 
depend upon the will of the Government but on the 
general law which entitles any person whose:property 
is taken away to demand compensation. Section 4 
does not create the right but merely provides a con¬ 
venient procedure for the assessment of the compen¬ 
sation. AIR 1962 All 233 (239) (Pt H) (Pr 31). 

SECTION 7 

-Ss. 7, 3 and 4 — Object of vesting of power to 

requisitioning motor vehicles is to enable the Govern¬ 
ment in times of emergency to use private vehicles— 
Order requisitioning motor vehicle of a person suspect¬ 
ed to belong to a political organisation undesirable in 
the opinion of the Government is mala fide and abuse 
of such power. See U. P. Requisition of Motor Vehi¬ 
cles Emergency Powers Act (U. P. Act 27 of 1947), 
S. 3. A I R 1962 All 233. 

SECTION 9 

-S. 9—Suit against Government on tort—Delega¬ 
tion of power — Officer requisitioning motor vehicles 
under S. 3 in exercise of power delegated to him 
under S. 9-Tortious act of Government-Officer acts 
as its apeut. See Constitution of India, Art. 300. 
A I R 1962 All 233. 


SECTION 10 

_S. 10 — Suit against State Government on tort— 
irtious act of Government or its servants—Govern- 
>nt cannot claim immunity. See Constitution of 
dia. Art. 300. A I R 1962 All 233. 

—Ss 10 *nd 3 — Suit against Government for re- 
very of damages—Bar of suit—Essential condition 
r—Requisitioning of vehicle mala fide—No protec- 
id of Government under S. 10. 

Ordinarily no suit lies for recovery of damages 
used by any order of requisition passed under 8. o. 
it the essential condition of this immunity is that 
e act which causes the damage to the vehicle 
quisitioned must have been done in good faith. Mow¬ 
er,-that section: gives no protection for any act 
hich is mala fide or an abuse of the powers con- 
rred by the Act. And in such a case, the State 
nnot avail of th*» protection of S. 10. AIK lyo 2 
II 233 (238) (Pt E) (Pr 28). 

SECTION 11 

—S. 11-Requisitioning of motor vehicles - Order 
quisitioning impugned — Court will exa ™ tne ° f r jL 
Order if found made mala fide and an a ^se oj jh 
iwers under 9- 3 - Court will declare< U invalid. 
I R 1962 All 233 (238, 239) (Pt F) (Pr 29). 


U. P. RESTAURANT (CONSUMPTION! OF LIQUOR) RULES (1952), R. 10 997 


U. P. RESTAUR 4NT (CONSUMPTION 
OF LIQUOR) RULES (1952) 

RULE 10 

——R. 10 — Absence of knowledge of proprietor of 
restaurant about liquor used to be sold in restaurant 
is not complete defence under R. 10— Held, on facts, 
that proprietors were entitled to benefit of doubt and 
to be acquitted of charge under S. 00 read with 
R. 10. See U. P. Excise Act (4 of 1910), S. 60. 1965 
All Cri R 532 , 1965 All W R (H C) 792. 


Land Revenue Act (3 of 1901), S. 219. 1965 All W R 
(H C) 826 , 1965 All L J 612. 

PARA. 168 

-Para. 168—Para. 168 says that the legal represen¬ 
tatives of a party should be brought on record, if the 
deceased party, if alive, be a necessary party See 
Civil P. C. (1908), O. 22, R. 4. (’51) 1951 R D 63. 

PARA. 170 


U. P. REVENUE COURT MANUAL 
CHAPTER 40 

—-Chap. 40—Proceeding under—Nature of—Order 
against dead person—Maintainability. 

The proceedings under Chap. 40, Revevue Manual, 
are judicial proceedings aod as such, orders passed 
in connection with these proceedings should be 
passed in a judicial manner, i. e., they should be 
passed after hearing the party or parties concerned 
and after giving them the necessary opportunity to 
support their application or objections as the case 
may be. Hence an order passed against a dead person 
ma fotained, it being not a judicial order. 
1951 R D 174 1 1951 All W R (Rev) 177. 

PARA. 74 

' Paras. 74 and 75 — Service of summons by affix- 
ture—Requisites — Non-obs9rvance of the provisions 
of Para. 75— Service by such affixture not due service. 

UM 170 P ‘ C ‘ (1908) ’ °* 41, R * 21, 1952 AU L J 

PARA. 91-B 

- Para. 91-B — Ex parte decree for thak money by 
Revenue Court — Application for setting aside dis¬ 
missed—Appeal — Copy of formal order not filed—It 
does not justify rejection of appeal — Such rejection 
“q™ 1 }o exercise jurisdiction. See Civil P. C. 
(1908), O. 41, R. 1. AIR 1953 All 714 (DB). 

PARA. 94 

—Para. 94 -Civil P. C. (1908), O. 32, R. 7 - Appli- 
cabiUty t 0 mutation proceedings by virtue of para. 94 
°ji h0 U P. Revenue Court Manual - Compromise 
without leave— Compromise can be challenged at 

1950 D AH700 (DB ) 6 Under °‘ 32 ‘ 7 ‘ AIR 

PARA. 166 

7. ■* >ara ‘ 166—Second appeal—Failure to give certi- 

UI »dcr Para. 166 - Finding, on facts 
caaoot be challenged. 

Where the appellants’ counsel has failed to give a 
required by para. 106, Revenue Court 
nn f ’ %? 1 the 8 f°unds of appeal were well founded 
; ai1 c® cannot be allowed to chal- 

S ? n e rfndmgs of facts in second appeal. 7 R D 
300.9 R D 302, Rel. on. 1951 R D 268 (DB). 

PARA. 119 

“---Para. 119 — Order of Commissioner setting aside 
™ ’*? d f r . U * P ; Z- A. and L. R. Rules, R. 285-1, on 
? n '‘ nd irregularity in sale proclamation — Order, 

fn£ eV 3 r ’ *u bng record finding that party had 
suffered substantial injury - Order reversed by 
Government under S. 219 of Land Revenue Act with- 
out hearing petitioner - Held, order of Government 
contravened Para 9i3 of Revenue Manual Tend 
SSL? lra ; 11 . 9 , of Revenue Court Manual and also 
f incl P Ies of D3t ura justice and omission of 

W a * ecord findln 8 as t0 substantial in- 

nlX was 3 0t sufficient for Interfering with impugned 
order — Constitution of India, Art. 220. See U?P 


-Para. 170 — Power to dismiss appeal. M, a mem¬ 
ber lot Revenue Board purporting to dismiss appeal 
before him by his own judgment but referring case 
to his colleague R only with object to overrule pre¬ 
vious decision of the Board — R differing with M and 
agreeing with previous decision —M therefore allow- 
iog'appeal without giving any party opportunity to 
be heard again — Held M did not purport to act 
under S. 152 or under O. 47, R. 4— O. 21, R. 3 took 
away his jurisdiction to alter his order of dismissal— 
His subsequent order allowing appeal was without 
jurisdiction and liable to be quashed. See Civil P. C. 
(1908), O. 20, R. S. AIR 1955 NUC (All) 3553. 

-Para. 170 — Single member of Board of Revenue 

giving judgment modifying or reversing order or 
decree under consideration—Judgment sent to other 
member for concurrence — Latter cannot give judg¬ 
ment without hearing parties as required by O. 41, 
R. 30, Civil P. C. See Tenancy Laws- U. P. Tenancy 
Act (17 of 1939), S. 243. AIR 1953 All 264. 

-Para. 170 — Interpretation — Both members of 

Board if should be present to hear an appeal. 

Under R. 170 of the U. P. Revenue Court Manual 
it is not necessary for both the members to be present 
to hear an appeal, but the order or decree of one 
member has, however, to be concurred in bv the 
other member. 1951 All W R (H C) 635 : 1951 A L I 
5481 ILR (1951) 8 All 552 : AIR 1952 All 90(90, 
91) (Pr 3) (DB). v ’ 

(Overruled in AIR 1953 All 204.] 

“— Para « 170 — In a review under S. 273, U. P 
Tenancy Act a siDgle member vested with all or any 
of the powers of the Board shall have no power to 
alter or reverse a decree or order passed by the Board 
or by aDv member other than himself. See Tenancy 
p -Tenancy Act (17 of 1939). S. 273. 1*521 
1952 All W R (Rev) 33 : 1952 All L ] (Rev) 9. 1 ' 

PARA. 171 

-—Para. *.171 — In a review under S. 273, U P 
Tenancy Apt a single member vested with all or any 
of the powers ot the Board shall have no power to 
alter or reverse a decree or order passed by the Board 

“ ember other than himself. See Tenancy Laws 
—U. P. Tenancy Act (17 of 1939), S 273 <’52i 

All W R (Rev) 33 , 1952 All LJ (Rev) 9. 

PARA. 187 

—^-Paras. 187 and 188 — Revision application dis- 
“ n? fa “ 1 i°t a PP lica °t ^ Additional Com- 

i«R r T D \ S , a b r efore amendm ent of Paras. 187 
and ISB-AppUcation for restoration alter amendment 

rAPP^Uon can be restored by Board and not by 
rrSSi*!? na Commissioner. 1952 All W R (Rev) 238 s 
1952 R D (B R) 370 , 1952 All L J (Rev) 274. 

PARA. 188 

dXdVV!L7 Re r iS u ion appltotion dismissed in 

CaDt add **»onal commissioner- 

sawai-oMa 
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U. P. REVENUE COURT MANUAL, Para. 190 


Para. 1S7. 1952 All W R (Rev) 238 :1952 R D 370 i 
1952 All L J (Rev) 274. 


PAPA. 190 

-Para. 190—Applicability— Revision arising out of 

case under S. 232, U. P. Zamiudari Abolition and 
Land Reforms Act—Neither U. P. Tenancy Act nor 
rules framed thereunder including R. 190 apply. 
Tenancy Law<—U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951). S. 232) — (Tenancy Laws — 
U. P. Zamindari Abolition and Land Reforms Rules, 
1951. R. 180). 1959 All L J 611 : 1959 All W R (HC) 
532 : ILR (1959) 2 All 173 : AIR 1960 All 93 (95, 96) 
(Pt C) (Pr 6) (DB). 

-Para. 190 — In a review under S. 273, U. P. 

Tenancy Act a single member vested with all or any 
of the powers of the Board shall have no power to 
alter or reverse a decree or order passed by the Board 
or by any member other than himself. See Tenancy 
Laws - U. P. Tenancy Act (17 of 19391. S. 273. ('52) 
1952 All VV R (Rev) 33 1 1952 All L J (Rev) 9. 

PARA. 234 

-Para. 234 — Lambardar—Removal — Proper re¬ 
medy — Competency of Civil Court to remove him— 
U. P. Land Rev. Act (3 of 1901), S. 233 (b). 

The remedy of the person who feels aggrieved 
against the appointment of a lambardar or thinks that 
he had been guilty of misconduct is to make an appli¬ 
cation under Para 234 of the U. P. Revenue Court 
Manual to the Collector or. Assistant Collector for 
the lambardar’s dismissal on the ground that he has 
neglected to perform his duties. It is not competent 
for a Civil Court to remove a lambardar by a decree 
in a suit Further such a suit would be barred bv 
S. 233 (b) of the U. P. Land Revenue Act also. AIR 
1951 All 382 (383) (Pt A, B) (Prs 7, 8). 


PARA. 544 

-Paras. 544 and 545 -Contravention of—If confers 

o right of action on member of the public to sue 
Government. 

Paragraphs 544 and 545 of the U. P. Revenue Court 
Manual are in the nature of directions given by the 
Government which it expects its officers to follow. 
They are not rules forming part of the law of the 
land and cannot be enforced in a Court of law. A 
contravention of the rules may lead to a departmental 
punishment of the officer concerned but it cannot 
confer a right on a member of the public to sue Gov¬ 
ernment for their breach. AIR 1952 All 327 (328) 
(Pt A) (Prs 8,10). 

PARA. 545 

-Para. 545 (1)—Para is of statutory force under 

proviso to 1L 2, U P. Municipal Rules-Collector not 
given absolute discretion — Nature of the discretion 
is judicial and reasonable. S^e Municipalities —■ U. r. 
Municipalities Act, S. 290. AIR 1952 All 465 (DB). 

PARA. 768 

_Paras. 768 and 1010 - Collector delegating his 

nower to conduct sale to an olficerof Jess than * 
years standing under Para. 1010-Order standing to 
postpone sale passed by such officer is not withou 
jurisdiction by virtue of para. »oo. lvoL nuii 
(1951) All W R (Rev) 44 (46). 

PARA. 913 

-Para. 9) 3-Order of Commissioner setting aside 

sale under U. P. Z. A. and L. R. Rules, R. 235-1, on 
ground of irregularity in sale proclamation - Order, 
however, failing to record finding that party had 
suffered substantial injury - Order reversed b y. 4 \f° v * 
ernment under S. 219 of Land Revenue Act without 


hearing petitioner — Held, order of Government con¬ 
travened Para. 913 ot Revenue Manual read with 
R. 119 of Revenue Court Manual and also violated 
principles ot natural justice and omission of Commis¬ 
sioner to record finding as to substantial injury was 
not sufficient for interfering with impugned order — 
Constitution of India, Art. 220. See U. P. Land Reve¬ 
nue Act (3 of 1901). S. 219. 1965 All VV R (HC) 
826 : 1965 All L J 612. 

PARA. 969 

-Para, 969 (2)—Decree of Civil Court—Execution 

by Collector — Third party — Claims to property — 
Jurisdiction. 

Where a decree of a civil Court is transferred for 
execution by the Collector and a third party claims in 
his own right the property to be sold and prefers a 
claim to the sale officer, the objection to ihe sale 
must be referred to the civil Court and the sale 
Officer has no jurisdiction to decide it himself. 1952 
All W F (Rev) 110 i 1952 R D 135 > 1952 All L J 
(Rev) 318. 

PARA. 983 

-Paras. 983, 987 and 1011B - Paras. 983 and 987 

which provide for preparation and issue of sale pro¬ 
clamation are analogous toO. 21, Rr. 00 and 07, Civil 
P. C.—Revision application under Para. 1011B men¬ 
tioning incorrectly infringement of O. 21, R. 00, 
C. P. C. — Revision cannot fail on that account even 
though O. 21, R. 06 is not applicable. 1951 RD 5: 
1951-21 All VV R (F.ev) 44 (45). 


PARA. 987 

-Ptra. 9S7 — Publication of proclamation—Publi¬ 
cation by beat of drums is only one of aRernative 
methods prescribed by law—Mere absence of beat of 
drums does not render sale proceedings illegal or 
irregular. 1951 R D 5« 1951-21 All W R (Rev) 
44 (46). 

PARA. 988 

-Par* 988—Dale of sale beyond thirty days from 

date of affixation of oroclamation in Court house but 
before thirty days from date of publication in news- 
paper—Sale i« not invalid on this ground. 19ol R u 

5 s 1951-21 All VV R (Rev) 44 (46). 


PARA. 1001 

-Para. 1001 *3) — Bar of civil suit — Suit to set 
4e sale by Collector of laod protected under b. 17 
the U. P. Debt Redemption Act. 

When a Collector sells in execution of a civil Court 
’ree, land of an agriculturist which is protected 
,d under 8. 17 of the U. P. Debt Redemption Act, 
does something which is within his power to do 
d his action cannot be challenged in any civil 
urt in view of sub-para (3) of Part.1001 of^the 


PARA.1010 

-Paras. 1010. 1011 a»d 1012 -B-Decree of Civil 
urt-Execution by Collector-Procedure-Special 

es in Chap 40 of Manual - Orders of Assistant 
Hector — Appealable to Collector — Revisional 
wers—Board of Revenue. 

[n view of Para. 1012-B of U. P. Revenue Manual 
3 proceedings relating to execution of decrees o* 
vil Courts by the Collector are governed by the 
scial rules in Chap. 40 of the Manual. Pa a 1011 

ovides for any appeal to Collector from all orders 

ssed by an Assistant Collector under the delegatea 
iwers (Para. 1010) The rules for sale of land in 
ses of execution of Civil Court decrees by the 
Elector invest the Board with revisionary powers 
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<1935 R D 380. Foil.) 1952 R D 135 i 1952 All W R 
<Rev) 110 1 1952 All L J (Rev) 318. 

—Para. 1010—The officers empowered under R. 708 
by the Provincial Government can exercise all the 
powers of the Collec>or including those that have 
been excepted under Para..1010 and it cannot be said 
that when such an officer refuses to postpone a sale 
it is without jurisdiction because it is not seven 
year’s standing. See U P. Revenue Court Manual 
Para. 70S. 1951 R D 5 t 1951 AU'W R (Rev) 44. 

PARA.1011 

-Para. 1011 and 1012-B — Proceedings for exe¬ 
cution of Civil Court decree by Collector—Order of 
Assistant Collector and Collector — Appeal and revi¬ 
sion against—Maintainability. 

In view of Para. 1012-B the proceedings for execu¬ 
tion of Civil Court decree by Collector are governed 
by the special rules in Chapter 40 of the Revenue 
Manual. Under Para. 1011 all orders passed by an 
Assistant Collector under powers delegated to him by 
the Collector under Para. 1011 are appealable to the 
Collector and under the rules tor the sale of land in 
execution of Civil Court decrees the orders of the 
Collector are revisable by the Board of Revenue. 
1952 All W R (Rev) 110 : 1952 R D (B R) 135 (DB). 


will always form the part of Abamgarh Dt. shows 
that the Para, provides the boundary changes with 
the course of the river and the Jurisdiction of the 
criminal Courts also with it except for the named 
villages. The jurisdiction is to be determined on 
which side of the river the place is to be found. This 
is made clearer from Para. 1302 providing for alia, 
ration only by notification of Civil and Revenue 
jurisdiction. 

Practice contrary to law io the above matter is no 
warrant of its validity. It is the practice that is 
vitiated by the law and not that the law is submerged 
by practice. 1953 Cri L J 186 : 1952 A L J 641: AIR 
1953 All 24 (24) (Pt A) (Pr4). 

U. P. RICE AND DAL MILLS CONTROL 

ORDER (1948) 

-U. P. District Boards Act — Ss. 174 and 91 (q)— 

Regulations under Act and licence fee charged can¬ 
not be struck down on the ground of fees charged on 
owners of mills under other Acts and provisions with 
different purpose. See U. P. District Boards Act (1 of 
1922), S. 174. AIR 1961 S C 356. 

U. P. ROAD SIDE LAND CONTROL 
ACT (10 of 1945) 


PARA. 1011-B 

'■—Para. 1011-B — Appeal to additional Commis¬ 
sioner in a case of sale—Appeal not being maintain¬ 
able—Additional Commissioner treating it as revision 
—Grounds of appeal filed vague and no case for inter¬ 
ference iu revision disclosed — Additional Commis¬ 
sioner held was not Justified in setting up a new case 
— His recommendation for fresh protracted inquiry 
oould not. therefore, be accepted. 1952 RD(Bfi) 
132 : 1952 All L J (Rev) 70. 

——Para. 1011B—"Case decided"—Order refusing to 
postpone sale of agricultural land — Appeal against, 
dismissed by Collector—Order is open to revision — 
Tenancy Laws—U. P. Tenancy Act (17 of 1939), 
S. 275—Civil P. C. (1908), S. 115. 1951 R D 5 : 1951- 
21 All W R (Rev) 44 (45). 

—-Paras. 1011B, 983 and 987 — Paras. 983 and 987 
which provide for preparation and issue of sale pro¬ 
clamation are analogous to O. 21, Rr. 00 and 07, Civil 
P. C.—Revision application under Para. 1011B men¬ 
tioning incorrectly infringement of O. 21, R. 00, Civil 
P. C.—Revision canoot Fail on that account even 
though O. 21. R. 06 is not applicable. 1951 R D 5 i 
(1951)21 All W R (Rev) 44 (45). 

PARA. 1012B 

——Para. 1012B — In view of Para. 1012B of U. P. 
Revenue Court Manual the proceedings relating to the 
execution ot decree of Civil Court oy the Collector 
are governed hy the special rules in Chao. 40 of the 
* ^ ee U' P. Revenue Court Manual Para. 1010. 

R 9 D 135 L J (ReV> 318 ! 1952 AU W R 110 ' 1952 

PAPA. 1023 

”— 'Para. 1023 (c) — Sub-divisional Officer sending 
Kurk Amin to sell fruit bearing trees—Sale is merely 
Irregular. See Tenancy Laws — U. P. Land Revenue 

Act (3 of 1901), S. 146. A I R 1955 N U C (All) 2298 
(DB). 

PARA. 1031 

——Vol. II. Para. 1031—Boundary between districts 
— DeeD stream of a river — Changing course—Boun¬ 
dary alio altered—Jurisdiction of criminal Courts — 
Practice contrary to law—Validity. 

The note to Para. 1031 that 'whatever may be the 
course of the deep stream of the Ghogra the follow. 
* a 8 villages for the purposes of criminal Jurisdiction 


SECTION 2 

-S. 2 (6) (Prior to and after amendment in 1905) 

andj>. 3(1) — Notification under S. 3 (1) issued in 
1955 declaring certain area on Luckoow-Jhaosi road 
as controlled area — Road becoming national high, 
way from 15-4-1957 on coming into force of National 
Highways Act (1950) — National Highways Act not 
retrospective — Notification does not become invalid 
although road becomes national highway and area 
declared controlled area remains so even after com. 
ing into force of National Highways Act — Held, 
further that in any case after amendment of defini¬ 
tion of ‘road 1 in S. 2 (0) of U. P. Act io 1905 national 
highway ^was ‘road’ with retrospective effect from 
15-4-1957 and so notification could be issued in res. 
pact of national: high way — Therefore notification 
validly issued before 15-4.1957 remained valid in¬ 
spite of passing of Nalional Highways Act. VV. P. 477 
of 1902 D/- 20-4-1904 (All), Reversed. National 
Highways Act (1950), S. 2. 1906 All L J 257 , 1960 
All W B (HC) 270,1960 All CriR 160 : ILR (I960) 
1 All 447, 

-S. 2 (6)—National highway whether a "road” 

—National Highways Act (1950), S. 5. 

National highway is invariably a metalled road and 
it would be a road within the meaning of S. 2 (0) of 
the Act if it is maintained by the State Government. 

In case all the expenses incurred in the mainten¬ 
ance are borne by the Central Government, it can be 
said with some force though it must be added that 
no final opinion is being expressed on the point, that 
the State Government acted as an agent of the Cen¬ 
tral Government and even though the work was 
undertaken by the State Government or by its offi¬ 
cers, the road was being maintained by the Central 
Government. Where the State Government bears a 
part of the maintenance charges, both shall stand in 
the category of principals, though part of the ex¬ 
penses incurred by the State Government are to be 
reimbursed by the Central Government. In such a 
case the State Government would also be maintain¬ 
ing the road and the national highway shall be a road 

ffflSMln w r '(fflUt Act ' 1964 A1 > 011 




iowj LIP, ~ NotlBwttoii under S. 3 (1) issued in 
1955 declaring certain area on Lucknow.Jhaasi road 
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U. P. ROAD SIDE LAND CONTROL ACT (1945), S. 3 


as controlled area—Road becoming national highway 
from 15-4-1957 on coming into force of National 
Highways Act (1950) — National Highways Act not 
retrospective — Notification does not become invalid 
although road becomes national highway and area 
declared controlled area remains so even after com¬ 
ing into force of National Highways Act — Held, 
further that in any case after amendment of defini¬ 
tion of ‘road’ in S. 2 (0) of U. P. Act in 1950 national 
highway_ was ‘road’ with retrospective effect from 
15-4.1957 and so notification could be issued in res¬ 
pect of national highway — Therefore notification 
validly issued before 15-4-1957 remained valid in¬ 
spite of passing of National Highways Act. See 
U. P. Roadside Land Control Act (10 of 1945), S. 2 (0) 
(Prior to and after amendment in 1905). 19ti6 All 
L J 257 i 1906 All W R (II C) 276 : 1960 All Cri K 
160 (ILR (1966) 1 All 447. 

—-S. 3—Scope of Subs. (7) — Publication of decla¬ 
ration under S. 3 (1) — Burden of proof lies upon 
accused to show that procedure prescribed under 
Sub ss. (2) to (5) had not been complied with. 

When the legislature lays down in sub-s. (7) of S. 3 
that a declaration made under sub-s. (1) is conclu¬ 
sive evidence of the fact that the area to which it 
relates is a controlled area, it must be held that after 
the publication of the declaration in the Official 
Gazette, the area so notified is to be treated as a con¬ 
trolled area to which the provisions of the U. P. Act, 
1945 shall apply. AIR 1900 All 734, Approved; 

Considering that the declaration under sub.s. (1) is 
accompanied with penal consequences, and it places 
restriction on the fundamental right of citizens, a 
lenient view in favour of the subject must be taken, 
namely, that in spite of sub-s. (7) of S. 3, the declara¬ 
tion made under sub s (1) can be regarded null and 
void, if it is proved that the necessary formalities had 
not been complied with. When there is a presump¬ 
tion as to the validity of the declaration, the burden 
of proof shall lie upon the person challenging the 
declaration to show that it is not valid, namely, that 
the necessary formalities had not been complied 
with. 1964 All Cri R 379 : (1964) All W R (H C) 
512. 

-Ss. 3 (1), (2) and 13 (a) — No previous publica¬ 
tion of proposal to declare road-side area as con¬ 
trolled area—Notification under S. 3 (1) is not valid— 
Publication in Hindi Gazette (U. P.), if publication in 
newspaper—U. P. Official Language Act (20 of 1951). 
1959 All W R (H C) 494 : 1959 All Cr R 413 : 1959 
All L J 692. 

U. P. ROAD TRANSPORT SERVICES 
(DEVELOPMENT) ACT (9 of 1955) 

SECTION 1 

•-S. 1—Validity — The validity of the Act could 

not be tested on the basis of the Constitution (Fourth 
Amendment) Act 1955 but only on the relevant 
articles as they existed prior to the amendment—See 
Constitution of India, Art. 13. 1959 S C J 1069 : AIR 
1959 S C 648. 


• -S. 1—Scope—If retrospective. 

The U. P. Act is prospective, i.e., comes into force 
only from the date of the passing of the Act and the 
procedure prescribed applies only-to schemes that are 
initiated under the provisions of U. P. Act. Deep- 
chand v. State of U. P. ILR (1959) 1 All 293 : 
(1959) Supp (2) SCR 8: 1959 SCJ 1069,1959 
S C A 377 : AIR 1959 S C 648 (665. 066, 667) (Pt E) 
(Pr 30). 

• —S. 1 - Scheme under Act—Validity and force 
of. Under Art. 254 (1) of the Constitution the law 
under the U. P. Act subsists to support the schemes 
framed thereunder and it becomes void only in res¬ 


pect of schemes framed under the Central Act. See 
Constitution of India, Art. 254. 1959 S C J 1069 t 
AIR 1959 S C 648. 

5. 1—Validity of U. P. Road Transport Services 
(Development) Act (9 of 1955) cannot be attacked. 
See Constitution of India, Art. 19 (1) (g). AIR 1957 
All 320 (DB). 

[Reversed on another point in AIR 1959 S C 048.) 

-S. 1 — Art. 301, Constitution of India, does not 

affect operation of U. P. Act — See Constitution of 
India, Art. 301. AIR 1957 All 320 (DB). 

[Reversed on another point in AIR 1959 S C 048]. 

SECTION 3 

• ——S. 3 — Scheme originally framed under the 
section could be validly notified under S. 08-C„ 
Motor Vehicles Act (1939) (as amended by Act C of 
1950). See Motor Vehicles Act 1939. (As amended 
in 1950), S. 03-C. AIR 1965 S C 991. 

-Ss. 31(1), 4 (2) (h), 10 — Scope—Transport vehi¬ 
cles—Private carriers—Renewal of permits—Forma¬ 
lities. 

Road transport service means transport service by 
a public service vehicle. Consequently, no notifica¬ 
tion under S. 3(1) can be issued pertaining to the 
running of private carriers. Similarly (he term 
'transport vehicles’ used in S. 4 (2) (h) cannot be 
given the general meaning as laid down in the defini¬ 
tion clause of the Motor Vehicles Act. Vehicles, the 
number of which can be reduced, shall, therefore, 
be public service vehicles and not private carriers. 

On similar grounds S. 10 of the Act cannot place 
any restriction on the powers of the Regional Trans¬ 
port Authority to renew permits of private carriers. 
Hence, the provisions of the Act and also the scheme 
framed under S. 4 cannot in any way prohibit or 
restrict the renewal of permits of private carriers. 
1960 All W B (H C) 469 : 1960 All L J 583. 

-S. 3—Effect of Constitution (Fourth Amendment) 

Act on U. P. Road Transport Service (Development) 
Act (9 of 1955) — The shadow which is cast on the 
legislation on account of Art. 13 of the Constitution 
when the Act is passed so far as the right? of citizens 
are concerned is removed as soon as the Constitution 
(Fourth Amendment) Act, 1955 came into force), See 
Constitution of India, Art. 13 (2) (As Amended by 
Constitution.(Fourth Amendment) Act (1955)). A I R 
1957 All 320 (DB). 

[Reversed in A I R 1959 S C 048] 

-S. 3—Monopoly rights — State monopoly in stage 

carriage business—Reasonable classification. See Con¬ 
stitution of India, Art. 14. AIR 1957 AH 320 (DB). 
[Reversed on another point in AIR 1959 S C 048.] 

-S. 3—Monopoly rights — Discriminatory exercise 

of discretion vested in State — The discretion to be 
exercised by the State will be a regulated discretion 
guided by statutory rules. See Constitution of India, 
Art. 14. AIR i.957 All 320 (DB). 

[Reversed on another point in AIR 1959 S C 048]. 

-S. 3—Monopoly rights — Stage carriage business 

— Selection of particular route by State — Effect on 
operators on such route — The operators operating on 
that particular route can also be regarded as a separate 
catogory by themselves which can be made subject 
of the special legislation. See Constitution of India, 
Art. 14. AIR 1957 All 320 (DB). 

[Reversed on another point in A I R 1959 S C 048] 

-S. 3 — Delegated legislation — S. 3 of Act is not 

void. See Constitution of India, Art. 245. AIR 19a* 
All 320 (DB). 

[Reversed on another point in A I R 1959 S C 048] # 


U. P. ROAD TRANSPORT SERVICES (DEVELOPMENT) ACT (1955), S. 3 1001 


—S. 3—Act is valid. 

The U. P. Road Transport Services (Development) 
Act of 1955 (U. P. Act 9 of 1955) is a valid piece of 
legislation. AIR 1957 All 320 (331, 332) (Pt J) 
(Pr 40) (DB). 

[Reversed on another point in A I R 1959 S C 648], 


SECTION 4 

-S. 4 (2) (4) —The term Transport Vehicle used in 

S. 4 (2| (4) cannot be given the general meaning as 
laid down in the definition clause of the Motor 
Vehicles Act, See U. P. Road Transport Services (De¬ 
velopment) Act (9 of 1955), S. 3 (1). A I R 1960 All 
WB(HC) 469 : I960 All L 583. 

-S. 4 (4)—Transfer of permits to other routes how 

to be made. 


Under S. 4, sub-s. (4) it has been provided that in 
providing for the transfer of permits to other routes 
under sub-s. (2) (i), regard shall be had to the provi¬ 
sions of S. 47(1) or S. 55(1) of the Motor Vehicles 
Act. In view of this provision it cannot be said that 
an arbitrary power of transfer of permits has been 
given. \\ hile making such an order of transfer of 
permits to other routes regard will be had to the 
provision of S. 47 of the Motor Vehicles Act. The 
transfer will thus have to be made having regard to 
the transport facilities on the route on which the 
permits are to be transferred. AIR 1957 All 320 (332) 
(Pt K) (Pr 42) (DB). 

[Reversed on another point in A I R 1959 S C 6481. 

—S. 4 — U. P. Road Transport Services (Develop¬ 
ment) Act (9 of 1955), S. 4-Applicability of Art. 160 
to notification under S. 4 — Art. 106 does not apply. 

on Constitution of Art. 160. AIR 1957 All 
320 (DB). 

SECTION 5 

® ‘ 8s * 5 and 11—Validity — Having regard to the 
entire scheme of compensation provided by the Act 
and S. 11 (5) in particular it must be held that the 
Act provides lor adequate compensation for the inte¬ 
rest acquired within the meaning of Art. 31 (2) of 
/m 0 ,S°? stitu £i on ' See Constitution of India, Art. 31 

iQ-t. iorn'f O (Fourth Amendment) Act, 
19o5). 1959 S C J 1069 : A I R 1959 S C 648. 


in cl. (d) in respect of any permit or class of permits 
1959 All L J 609. 

SECTION 11 

# -S. 11 —Constitution of India, Art. 31 (2) —_(Be- 

tore Constitution (Fourth Amendment) Act, 1955) — 
U. P. Transport Service (Development) Act whether 
deprives stage carriage operators of their property or 
interest in commercial undertaking — Act whether 
provides for adequate compensation. See Constitu¬ 
tion of India, Art. 31 (2) (before Constitution (Fourth- 
Amendment) Act, 1955). A 1 R 1959 S C 648 (h). 

-S. 11 and Sch. 1 — Premature cancellation of 

permits of stage carriage permit-holders — They have- 
right to claim compensation. See Constitution of 
India, Art. 19 (1) (g>. A I R 1957 All 320 (DB). 

[Reversed on another point in A I R 1959 S C 648], 

RULE 10 

-R. 10 — Motor Vehicles Act, Ss. 44 (5), f8 and 

6S-F — Power under S. 68 F can be delegated by 
R. T. A. — Rule framed under S. 44 (5) authorising, 
such delegation is valid. See Motor Vehicles Act 
(1939), S. 44 (5). AIR 1961 All 214. 

SCHEDULE 1 

-Sch. 1 — Constitution of India, Arts. 19 (1) (g)* 

and (6) and 31 (2) — U. P. Road Transport Services- 
(Development) Act (9 of 1955). S. 11 and Sch. I - 
Premature cancellation of permits ot stage carriage 
permit-holders—They have a right to compensation*. 
See Constitution of India, Art. 19 (1) (g). A I R 1957’ 
All 320 (DB). 

[Reversed on another point in AIR 1959 S C 648]. 

U. P. RULES OF EXECUTIVE 
BUSINESS (1937) 

RULE 14 

* -R f * Hi 15 — Authentication of notification by 

Secretary is valid—Omission of words "of the Gover- 

af ter the words "By order”—Held, not material.. 
1961 All L T 506 : 1901 All W R (HC) 542, held ro 
longer good law. See Constitution of India, Art. 166* 
(2). AIR 1962 All 240 (b) (FB). 


SECTION 10 
—S. 10—Applicability. 

Temporary permit - Grant of - Considerations — 
iemporary permit on notified routes for carrying 
passengers on occasion of fair — Availability of Gov¬ 
ernment buses—Not a ground for refusal to grant tem- 

ILR U962) 1 2’Ali e 77 M0t0r Vehicles Act < 19 * 9 )’ S * 02 * 

777?* 10 of the Act cannot place any res- 

triction on the power of the Regional Transport 
Authonty to renew permits of private carriers. See 
* £ *} oa i TraDS P° rt Services (Development) Act (9 

ARMSsI* 3(1) ' 1960 AU W R (HC) 469,19 ^° 

—S.10 (1) (d) — Applicability — if confined to 
permits mentioned in final scheme. 

There is nothing in S. 10 (1) (d) restricting its 
application to those permits only which are specifi- 
cally mentioned in the scheme under S. 8. On the 
contrary the clause covers any permit or class of 
permits. The opening words of S. 10 indicate the 
time and the occasion when the power under cl. (d) 
can be exercised. That may be done after the scheme 
under S. 8 has been published and has come into 
force. The power can be exercised only during the 
period when the scheme Is in force but once the 
scheme is enforced cl. (d) empowers the State Govern¬ 
ment or any officer to do any of the acts mentioned 


U. P. SALES OF MOTOR SPIRIT 
TAXATION ACT (1 of 1939) 

SECTION 7 

-S. 7 — Contravention of servant of licensee — If 

can be convicted. 

A mere servant of a licensee could not be prose¬ 
cuted for a contravention of S. 0 of the U. P. Sales of 
Motor Spirit Taxation Act, unless it is established that 
he himself was a retail dealer. An examination of the 
scheme of the rules made under the Act shows that 
in the rules there is a distinction between a retail 
dealer and a servant employed by him and that it is- 
the former and not the latter who is answerable for 
contraventions of the provisions of the Act and the- 

r “ L l 689 « 49 Cri L J 609«I L R (1948> 
All 379 i AIR 1949 All 73 (74,75) (Prs 7,11). 

U. P. SALES TAX ACT (15 of 1948) 

See under Sales Tax. 

U. P. SALES TAX (AMENDMENT) ACT 

(40 of 1952) 

See under Sales Tax. 

^‘S^ES TAX (AMENDMENT) 
ORDINANCE (9 of 1956) * 

See under Sales Tax. 
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U. P. SALES TAX TEMPORARY RULES (1948) 

Ses under Sales Tax. 

U. P. SALES T\X (VALIDATION) ACT 

(15 of 1958) 

See under Sales Tax. 

U. P. SALT CONTROL ORDER (1947) 

SECTION 2 

-S. 2 (a)—Sea-salt comes under definition of salt 

and cannot he said to be exempt. 1953 All W R (HC) 
52 : 1953 All L j 128 : AIR 1953 All 459 (460) (Pt B) 
<Pr 3) (DB). 

U. P. SECURITY PRISONERS RULES (1944) 

RULE 43 

-R. 43—Security prisoners going on hunger strike 

— Prisoners governed by U. P. Security Prisoners 
Rules, 1944, R. 43—Offence committed under R. 43— 
Previous sanction of Inspector General of Prisons for 
prosecution is not necessary. S«e Prisons Act (1894), 
S. 52. AIR 1955 N U C (All) 1519 (DB). 

-R. 43 (b) — Offence against prison-discipline — 

Release of security prisoner -Rule doe? not apply and 
he cannot be punished. See Prisons Act (1894), S. 52. 
AIR 1955 N U C (All i 1519 (DB). 

-R. 43— Presumption as to opinion of Superinten¬ 
dent of jail — Jurisdiction of Magistrate— The very 
•fact that he forwarded the prisoners to the Magis¬ 
trate sows that he had formed the opinion that he 
could not himself adquately punish them. See Prisons 
Act (1894), S. 52. AIR 1955 N U C (All) 1519 (DB). 

-R. 43 -‘Opinion of the Superintendent ’—Correct 

provisions under which the prisoners render them¬ 
selves liable or the dates on which they have com¬ 
mitted offence notstated by Superintendent—It cannot 
be said merely from this fact that he has not given 
any thought to the question whether he can punish 
them adequately himself or not. See Prisons Act 
11891), S. 52. AIR 1955 N U C (All) 1519 (DB). 


U. P. SHOPS AND COMMERCIAL 
ESTABLISHMENTS ACT (22 of 1947) 

PREAMBLE 


-Preamble—Act is not ultra vires. I960 All Cri R 

205 : 1960 All L J 429 » 1960 All W R (HC) 314 : 
(1980) 2 Lab L J 379 : 1961 (1) Cri L J 199 : AIR 
1961 All 79 (82) (Pt C) (Pr 8). 

-Preamble —Objects of two Acts are different and 

they do not overlap-(Ooiter). See Payment of Wages 
Act (1930). 1981 (1) Cri L J 199 i AIR 1961 All 79. 


-Preamble—If infringes Art. 14 or Art. 19 (1) (g) 

of the Constitution of India. 

On the contentions that S. 4 denies equality among 
hal wais exempting as it does certain classes of halwais 
from the provisions of the Act and therefore infringes 
Art. 14 and the Act also infringes the rights under 
Art. 19 (l)(g) the freedom to practise the profession of 
halwai. 

Held, the provisions of S. 4 (a) to (e)^are not discri¬ 
minatory in its character; it is only a reasonable 
classification of the subject of the law and it deals 
alike with all of a certain class. Article 14 of the 
Constitution is not therefore infringed. 

Nor is Art. 19(1) (g) infringed by the Act. Because 
the restrictions and obligations imposed by the Act 
are reasonable restrictions on the exercise of the 
right of freedom of profession in the public interest; 
the underlying principle is to prevent ‘sweating ot 
labour.’ (1952-53) 4 F J R 203 : 1952 All L J 409 i 
1952 All W R (HC) 363 i A I R 1952 All 773 (7/5) 
(Pts A, B) (Prs 14, 15) (DB). 


SECTION 2 

# — S. 2(3) — Reference to Factories Act, 1934 — 
It reference to Factories Act, 1948. 

The definition of a ‘commercial establishment’ in 
S. 2, Cl. i3) oi the above U. P. Act, includes the clerical 
and other establishments of a factory to which the 
provisions of the Factories Act, 1934, do not apply. 
By virtue of S. 8 of the General Clauses Act (1897), 
the reference to the Factories Act, 1934, must be 
construed as a reference to the Factories Act of 1948 
which repealed the earlier Act and re-enacted it. 
Hence, notwithstanding the repeal of the Factories 
Act, 1934, the definition of ‘commercial establish¬ 
ment’ in S. 2, Cl. (3) includes only clerical and other 
establishments ot a factory to which the Factories 
Act, 1948, does not apply. State of Uttar Pradesh v. 
M. P. Singh, (1959-00) 17 F ] R 395 i 26 Cut LT 
255 : (1960) 1 Lab L I 270 : 1960 All VV R (HC) 179: 
1960 All L I 232 : I960 Cri L 1 750 : I960 S C J 499 : 
1960 Mad LJ (Cri) 415 : (1960) 2 SCR 605 : (1960) 
1 Fac L R 520 : I L R (1980) 1 All 368 : A I R 1960 
SC 569 (570) (Pt A) (Pr 4). 


9-S. 2 (3)—‘Commercial establishment’. 

The diverse provisions of the Factories Act, 1943, 
are intended to benefit only workers employed in 
a factory, i. e., in the precincts or premises of a 
factory. Field workers who are employed in guiding, 
supervising and controlling the growth and supply 
of sugar-cane to be used in a sugar factory are not 
employed either in the precincts of toe factory or 
in the premises of the factory; and if these workers 
are not employed in a factory, the provisions of the 
Factories Act, 1943, do not apoly to them and they 
fall within the definition of 'Commercial establish¬ 
ment’ in S. 2(3). Criminal References •jNos, 28, 29 
and 30 of 1955, D/- 31-10-55 (All), Reversed. State 
of Uttar Pradesh v. M P. Singh. (1959-1960) 17 
F J R 393 . (1960) 1 Lib L J 270 i I960 All L I 
232 : i960 S C J 499 j 26 Cut L T 255 ? I960 All 
W R (HC) 179 : 1960 Cri L J 750 : 1960 M L I (Cri) 
416,(1960) 2 SCR 605. (1960) 1 Fac L R 520 , 
ILR (I960) 1 All 36S t AIR 1960 S C 569 (570) 
(Pt B) (Pr 5). 


-S. 2 (6) and S. 10 — Employer, meaning of— 

Closing of shop—No employee engaged by employer 
-Employer has still to clise shop under S. 10. 

The word "employer” as defined in S 2(0) of the 
LI P Shops and Commercial Establishments Act 
ncludes a person having charge of or owning the 
ausiness of a shop or commercial establishment, and 
s not confined to a person employing someone to 
assist him in the conduct of his business. Therefore, 
j. 10 will operate in the case of every parson having 
iharge of or owning the business of a shop and every 
■uch person is under a legal obligation to comply 
vith the provisions of the Act, even though he may 
rot have an employee working in the shop or commer- 
sial establishment, 1958 All L J 484, Foil ; 1958 All 
L, J 333; 1958 All W R(HC) 405, Overruled. 1961 (2) 
>i LI 742 i 1962 All W R S C 02 i 1962 All Cri R 
i'i . lM/il All 599 (000) (Pt A) iPr 5) (DB). 


-S. 2. Cls. (3) and (12) — Railway City. Booking 

Agency ‘shop’ or ‘commercial establishment’. 

In a sense the railway carries on a business when 
it carries goods and passengers on hire but the words 
‘trade or business* used in the Act have been used in 
the ordinary sense of those words and not in the 
sense of the undertaking by the railways. Inasmuch 
as the city booking agency is also a unit ot tne 
railway it cannot be subjected to any greater res¬ 
trictions than the railway stations themselves. As the 
booking office and the parcel office at the railway 
stations cannot be considered to be either a shop or 
a commercial establishment the city booking agency 
cannot also be included within those expressions. 
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I960 All Cr R 205 :• I960 All L J 429 « 1960 All W R 
(HC) 314 : (i960) 2 Lab L J 379 » 1960 (1) Cri L J 
199 : AIR 1961 All 79 (81, 82) (Ft B) (Pr 4). 

-S. 2 (0)—The word employer in U. P. Shops and 

Commercial Employments Act contemplates owner 
who has engaged some employees to help him run¬ 
ning his business — Owner who has no employees is 
Dot a employer. See Interpretation of Statutes. 1958 
All Cri R 308 j 1958 All W R (HC) 465 : (I95S) 1 
Lab LJ 734. 1958 All L J 333. 

[Overruled in AIR 1901 All 599]. 

—S. 2 (3) — Owner using word ‘factory’ for com¬ 
mercial establishment—Effect. 

The mere use of the word ‘factory’ by the owner 
■for his commercial establishment will not convert 
the concern into something other than a commercial 
establishment. 1958 All WR (HC) 5S6 : (1958-59) 15 
F J R 59 : 1958 All L J 4S4 t (1958) 2 Lab L J 679 i 
1958 All Cri R 3S5. 

-S. 2 (o)—‘Employer’—Owner of business. 

Undoubtedly the word ‘employer’, according to its 
•ordinary meaning in the English language signifies 
a person who employs somebody else. But it is 
competent for the Legislature to enact that in a 
particular Act the word shall include the owner 
of a business, whether or not anybody is employed 
therein and that seems to be the effect of the 
definition in S. 2 (0). AIR 1942 Bom 39, Approved. 
1958 All VV R (HC) 586. (195S-59) 15 FJR 59. 
1958 All L h4S-i : (195S) 2 Lab L J 679 : 1958 All 
Cri R 385. 

-S. 2 (6)-Applicability—Shop-keeper—If should 

te employer also—S. 10. 

‘Employer’ by itself indicates that some one is 
employed by him. Where there is no evidence that 
the owner of a shop has employed any workman he 
does not become an employer, merely because he is 
an owner of a shop. Similarly, if a shop-keeper 
employs only the members of his family for running 
his business concern, the provisions of the U. P. Act 
(22 of 1947) do not apply to the employment of such 
persons. (1958) l Lab L J 734 : 1958 All L J 338 : 
1958 All W R (HC) 465 1 195S All Cri R 30S. 

[Overruled in AIR 1901 All 599]. 


SECTION 4 

““Ss. 4 and S. 10—Members of family of employei 
keeping shop open on close day — S. 10 cannot thus 
be evaded. See U. P. Shops and Commercial Esta¬ 
blishments Act (22 of 1947),.S. 10. 1901 (2) Cri L J 
742 : AIR 1901 All 599 (DB). 

~ —;S. 4 (c) — 'Government office’ — Railway City 
booking agency. 

Held, on facts that under the agreement the busi¬ 
ness of the agency belonged to the railway adminis- 
tration and the respondent was only an agent oi 
employee of the railway administration and-instead 
ct being paid a monthly salary or daily wage his 
remuneration was adjusted on the basis of commis- 
slon. It must, therefore, be held that the agency 
was an office of the Railway. The Railway in the 
country belonged to the Central Government. The 
booking agency therefore was an f'office of the Gov¬ 
ernment’ within the meaning of Cl. (c) of S. 4 of the 
Act. That being so the provisions of the Act would 
apply to the instant case. I960 All Cri R 205 . 
1960 All L I 429 : I960 All W R (HC) 314 : (19601 

™% L Jl 379 j 1961 M Crl L J 199 : AIR 1961 All 
79 (79, 80, 81) (Pt A) (Prs 1, 2, 3). 

—S. 4 (e) - Applicability - Proprietors of shop- 
R»ght to benefit of S. 4 (e). p 

Where both the applicants are employers, (they 
being the proprietors of the shop) neither of them 


is entitled to the benefit of S. 4 (e) because neither 
of them can be said to be a member of the family of 
an employer. I960 All L J 103 : (1960) 1 Lab L J 
431. 1960 All CriR 109. 

——S 4 — Constitution of India, Art. 14 — Equality 
before law—The inequalities complained of between 
balwais and restaurant-keepers and persons men¬ 
tioned in CIs. (a) to (e) do not come within the 
constitutional inhibitions of Art 14. See Constitution 
of India, Art. 14. AIR 1952 All 773 (DB). 


SECTION 6 

-S. 6—Keeping the shop open or closed—Meaning 

of — It means open or closed for business and not 
physically. 

The word ‘open’ or ‘closed’ when used in relation 
to a shop and commercial establishment necessarily 
means ‘open’ or ‘closed’ for the purpose for which 
the shop or the commercial establishment exists. The 
terms do not only mean physically closing the doors 
or physically opening the doors Where the shop 
was closed for business but the door was open and 
the manager was looking into the accounts, the shop 
was not open within the meaning of the Act though 
it was physically open. (1951) SCJ 475: (1951) 2 
Mad L J ; 139 : AIR 1951 S C 315, Dicing. 1961 
All L J 151 1 1901 All Cr R 67 . 1961 AH W R (HC) 
IQS j (1961) 2 Lab L J 673 : 1962 (1) Cri L J 625. 


SECTION 10 

-Ss. 10, 2 (6)—Employer, meaning of—Closing of 

shop—No employee engaged by employer—Employer 
has still to close shop under S. 10—(1958) AH L J 
333 : 1958 All W R (HC) 465, Overruled. See U. P. 
^hops and Commercial Establishments Act (22 of 
1947), S. 2 (6). 1901 (2) Cri L J 742 : AIR 1961 All 
599 (DB). 

——S* 10 and S. 4 — Members of family of employer 
keeping shop open on close day — S. 10 cannot thus 
be evaded. 

Section 10 of the U. P. Shops and Commercial 
Establishment Act makes it obligatory on an employer 
to keep his shop closed on a‘close day’. He cannot 
evade the mandate of the law by asking the members 
of his family to keep his shop open on a close day. If 
so he wil1 be guilty of breach of the law. 
(J951)S C J 475 : (1951) 2 Mad L J 139: AIR 1951 
b.C 3i5, Rel. on. 1961 (2) Cri L J 742 . 1962 

£ w « n (H C) 62 : 1962 All Cri R 03 . AIR 1961 All 
599 (040) (Pt B) (Pr 7) (DB). 

- S. 10—Close day — Declaring particular day as 
close day — Absence of declaration of such dav bv 
employer — Declaration of such day by District 
Magistrate is proper. 

VVhere there is nothing on the record to indicate 
tbat an employer has ever moved the District Magis¬ 
trate for declaring a particular day as close dav in 
bis shop, nor is there evidence to show that he has 
really closed his shop on any other day of the week, 
the order of the District Magistrate declaring Sunday 
as a close day for all commercial establishraenls in 

S h 10 O „T t he ad A 6 ‘, hiS 19 l 8 U [ iS ( t , 'c, i 1 1 a 7«° td 190a 

R M 1 A ‘ R 1361 AU 

““~Ss. 10, 27—“Employer." 

The word “employer" used in the Act has a special 

8 V t n t0 * or the P^ses of the Act and 
not the popular meaning. It simply means a person 

having charge of or owning the business of a shop* 

a ” s es no question whether he has employed any 

person in Hie shop or not. It is not correct to sav that 

T bB a V mpl °y er of « sHop unlMs tK b 

employee or that a person cannot be convicted 
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under S. 27 of the Act unless he has employed em¬ 
ployees in the shop. 1958 All L J 333, Diss. from. 
I9fi0 All LJ 102 : (1960) 1 Lab L J 431 * 1960 
All Cri R 109. 

~—Ss. 10, 12—Scope — Payment of extra remunera¬ 
tion to employee—Right of employer to open shop on 
close day. 1959 All W R (HC) 485 j 1959 All Cri R 
403« (1960) 1 Lab L J 50 : 1959 All L J 688. 

-S. 10 — Opening of a shop or a commercial 

establishment on a close day merely for preparing 
accounts is not contrary to the provisions of S. 10. 
Govt. Appeal No. 977 of J957 (All), Re!, od. 1959 
All W R (HC) 485 : 1959 All Cri R 403 : (1960) 1 
Lab L J 50 : 1959 All L J 688. 

-S. 10—Validity of—Where a person who wants to 

work on every day and his working in this manner 
does not affect any one else, it cannot be considered 
to be a reasonable restnction if he is stopped from 
earning his livelihood. See Constitution of India, 
Art. 19 (1) (g). 1958 All L J 333. 

[Overruled on another point in AIR 1901 All 5991. 

-S. 10 (3) — Selection of closing day — Choice of 

employer and not of District Magistrate. (1958) 1 
Lab L J 734 r 1958 All L J 333 r 1958 All W R (HC) 
465 : 1958 All Cr 308. 

[Overruled on another point in AIR 1961 All 599] 

-Ss. 10, 27 — Arbitrary fixation of close day by 

authority — Non-compliance with arbitrary order, is 
no offence. AIR 1952 All 367 (367, 368) (Pr 2). 

SECTION 12 

-S. 12 — Contravention of — Employees working 

every day of week though not putting in actual work 
for more than 48 hours — Employer not giving one 
whole day’s holiday contravenes provisions of S. 12. 

The effect of the words 'whole day’ must be that 
the holiday enjoined in S. 12 must be for the full 
period of 24 hours. The first portion of the proviso 
means that the provisions of S. 12 will not apply to 
such persons who, for some reason, had not worked 
on any one or more days in the week. Tne words, 
‘total period of employment' in the proviso caonot be 
interpreted to indicate the total period of actual work 
and the words, ‘six days’ in the proviso should not 
be interpreted as meaning six days of 8 hours a day, 
that is equivalent to 48 hours in all. There is nothing 
in the Act to support the contention that the word, 
"day” should, in any circumstances, be treated as 
equivalent to 8 hours’ work. 1950 All W R 20 i 1950 
All L J 10 : 1950 All Cri Cas 8: (1950) 51 F I R 
151 : 51 Cri LJ 752 : ILR (1951) 2 All 32 : AIR 
1950 All 241 (241, 242) (Prs 6, 8. 9, 10) (DB). 

SECTION 27 

-S. 27 — Arbitrary fixation of close day by autho¬ 
rity— Non-compliance with arbitrary order, is no 
offence. See U. P. Shops and Commercial Establish¬ 
ments Act (1947), S. 10. AIR 1952 All 367. 

SECTION 29 

-S. 29 — Limitation — Starting point the date of 

commission of offence aod not the date of detection 
—Offence under S. 10 committed on 7-0-1954—Com¬ 
plaint filed on 17-12-1954 that is within 6 months 
from the date of inspection which took place in the 
first week of December, held barred. 1957 All L J 
962 

U. P. SHRI BADRINATH TEMPLE ACT 

(16 of 1939) 

SECTION 3 

• —Ss. 3 (b) and 4-Construction of—Gift made to 
any person for his personal benefit within precincts 
of temple—If vests in donee or temple. 


Under the general law, nobody can be prevented 
from accepting a gift which another person may be 
inclined to make in his favour, and it is immaterial 
in such cases at what place the gilt is actually made. 

If a legislation wants to take away the proprietary 
right which a person acquires under the ordinary 
law, it must express its intention in clear and unambi¬ 
guous terms. There is nothing in the Sri Badrinath 
Temple Act which lays down that a gift made to any 
person inside the temple and intended for the benefit 
of that person shall not belong to him. 

The definition of endowment in S. 3 (b) of the Act 
is no doubt couched in very wide language and 
includes in its scope gifts of property made to anyone 
within the precincts of the temple. But there is an 
apparent conflict between S. 3 (b) and S. 4 of the Act 
which deals with vesting of property and under 
which a gift does not vest iD the temple at all unless 
it is made for the benefit of the Temple or for the 
convenience, comfort or benefit of the pilgrims. 
Interpretation of Ss. 3 (b) and 4 in AIR 1947 All 419, 
Disapproved. 

Quaere — Whether the expression gifts of property 
made to anyone in S. 3 (b) of the Act should not be 
construed to mean gifts made to any one for the 
benefit of the temple or for other purposes as are 
specified in S. 4. Nar Hari Shastri v. Badrinath Tem¬ 
ple Committee, 1952-2 Mad L J 255 : 1952 S C J 310 : 
1952 S C A 664 ; (1952) S C R 849 : ILR (1953) 1 All 
42 : AIR 1952 S C 245 (251) (Pt B) (Prs 27, 28). 

SECTION 4 

# -S. 4—Construction of—Gift made to any person 

tor his personal benefit within precincts of temple — 
It vests in donee. See U. P Shri Badrinath Temple 
Act (1939), S. 3 (b). AIR 1952 S C 245. 

SECTION 25 

# -S- 25 (m) and (n) — Bye-laws under— Bye-law 

(8)—Validity. 

Bye-law (8) of the Puja Bye-laws which forbid 
the acceptance of the gift by any person within the 
temple, unless he comes within the category of per¬ 
sons specifically authorised by the committee to 
receive the same, is a perfectly legitimate bye-law 
which it was quite competent for the committee to 
enact under the terms of Clauses (m) and (n) ot Sec¬ 
tion 25 of the U. P. Shri Badrinath Temple Act. For 
the purpose of preventing over-crowding within the 
temple and to ensure order, decency and worshipful 
behaviour on the part of those who enter into it. the 
committee was quite justified in framing this bye¬ 
law which lays down in substance that whatever 
gifts a pilgrim might be desirous of making and 
which is unconnected with the offerings to the deity, 
shall be made outside the temple precincts and not 
inside it. The bye-law in question is nothin any 
way, inconsistent with the provisions of :the Act. It 
is certainly confined to the circumstances contem¬ 
plated by the Statute itself and is not repugnant to 
the general principles of Hindu Law. It does not 
take away the proprietary right of any person which 
is recognised under ordinary law. Nar Hari Shastri 
v. Badrinath Temple Committee. 1952 S C J 310 i 
1952-2 Mad L J 255 : (1952) S C A 604 : 1952 SCR 
S49 : ILR (1953) 1 All 42 i A I R 1952 S C 245 (251, 
252) (Pt C) (Prs 30, 31). 

Q-S. 25—Religious Endowments—Public Temple 

— Right of entrance into temple for purpose or 
worship or darshan — Nature and extent of — Deo- 
prayagi pandas of Badrinath — Right of, to enter 
Badrinath Temple along with and to 

take gifts—Declaratory suit—Civil P. C. (1908), S. . 
See also Hindu Law-Religious Endowments-Public 
Temple. AIR 1952 S C 245. 


U. P. SPECIAL POWERS ACT (1932), S. 3 
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U. P. SPECIAL POWERS ACT (14 of 1932) 

SECTION 3 

# —-S. 3 — The entire section is invalid. See Con¬ 
stitution of India, Art. 19 (2). I960 S C J 5T? , I960 
M L J (Cr) 340 i 1960 Cri L J 1002 : A I R 1960 
S C 033. 

-S. 3—Validity—Offends Art. 19 (1) (a) and 'saved 

by Art. 19 (2) of the Constitution. See Constitution 
of India. Art. 13. 1955 Cri L J 623 i A I R 1955 AH 
193 (DB). 

—-S. 3 — Detention under Habeas Corpus—Consti¬ 
tutionality of Act can be challenged on ground of 
infringement of Art. 19 of the Constitution. See 
Constitution of India. Art. 226. 1955 Cri L J 623 : 
AIR 1955 All 193 (DB). 

U. P. STAMP RULES (1942) 

RULE 3 

• —R.3 — Instrument duly stamped — Mortgage 
executed in U. P. relating to property in West 
Bengal — Deed registered in West Bengal and stamp¬ 
ed according to law of W. B. — Stamp Duty payable 
- The officers of the State of U. P. can rightly hold 
that the original Mortgage deed was not dulv stamp. 

SC 1307 StamP Act U899j ’ S ‘ 3 (U< P,) A 1 R 1963 

U. P. STATE INDUSTRIAL TRIBUNAL 
STANDING ORDER (1951) 

ORDER 19 

*R~L? rd f rS ^ ^ — Termination of service 

--nights of workmen and management - (Industrial 
Dispute—Retrenchment.) 

The management has a right to determine the size 
ot its labour force and to effect retrenchment where 

u K rm r 8 p . art °. f managerial discretion 
t ^ 0,nterfe r red Wlth unIess »s coloured 
nr a ot!^ e T e ^ meQt . 0f < realisation or unfair labour 
ffi‘ Ce ioT h ! S P nD , ci P ,e is implicit in Standing 

Reading the body of Standing Order 
19 (a) along with the proviso in the Iighl of the 

the °nly right the 

nated IS haS ’ - Whe ? j h,S services are lawfully termi¬ 
nated after service of due notice and so forth, is to 

2as been h d 0r h 6r °d °i D,y lw0 gr0UDds : (!) that he 
has been discharged for reasons not connected with 

co rfmi? ? y ™ 0 ot' a nd (2 ) that the reason of discharge 
Sw' Ca a t0 c him . is not g 0Dui ne. There is 
?etrenchm«nM eS0 Standin g Orders to indicate that 
emnl^ meDt I s 8 m ? asUre of last r «ort and that an 
e^er .?n! r r.n mUSl C0 » nt l nue to lay oS his workmen how- 
fess that hfiT'l ^ 1 X ay be a° the business; still 
affect n?Lr i 1 8y t hem off in rotation and thus 
ai ee £ workmen who would not be affected by 

rooto! u 0r ° f r0tre . n ohment. That cuts at the 
frenchL^ ab ° ve P rinci P> The question of re! 

ZoFZKrr made t0 depend 0Q the dura- 
hct thli 3g ? ° f raw materials or even on the 
«r™i^ ha l r°, se retrenched will be thrown out of 

SSZHSi, bU K l ° D th l e ! ect that an omission 
retrench will have on the buslnesi. In some cases 

ying oft even for 6 or 8 or 9 months might make 

•wswai r ™ 

ORDER 20 

S. 19 (.)f Affi ]195 T a r, S b c n |3lf tandinS °‘ dBr < 19 ^ 


ORDER 22 

9-Order 22 — Industrial Disputes Act, Ss. 7, 11— 

Scope and authority of adjudicator — Adjudicator’s 
award may contain provisions for settlement of a 
dispute which no Court could order if it was bound 
by ordinary law — The scope of adjudication by 
Industrial Tribunals is much wider than that of an 
arbitrator making an award — Tribunals are subject 
to the overriding jurisdiction of the Supreme Court 
under Art. 136 See Industrial Disputes Act (1947), 
S. 7. AIR 1956 SC 231. 

U. P. STATE LAW OFFICERS RULES (L942) 

RULE 7 

-R. 7 — (Substituted on 20th December, 1957) 

under Art. 309 of Constitution — Scope—Not retros¬ 
pective See Constitution of India, Art. 311 (2). AIR 
1959 All 169 (DB). 

RULE 14 

-R. 14—Scope of—The petitioner according to the 

special terms ot his appointment was entitled to the 
protection afforded by R. 14 in that he could not be 
removed unless he has had a reasonable opportunity 
of being heard in his defence. See Constitution of 
India, Art. 311 (2). A I R 1959 All i69 (DB). 

U. P STATE LEGISLATURE MEMBERS 
(PREVENTION OF DISQUALIFICATION) 
SUPPLEMENTARY ACT, 1956 (3 of 1957) 

SECTION 2 

“— s * 2 — Scope — Powers given to Parliament and 
State Legislature — State Legislature is given power 
to remove and not to create disqualification—Elec¬ 
tions — U. P. State Legislature Members (Prevention 
of Disqualification) (Supplementary) Act, 1956 (U. P. 
Act 3 of 1957), S. 2—Effect of amendment of S. 2 by 

V' P io^ c K ^ *980). See Constitution of India. 

Art. 191 (1). A I R 1962 All 128 (DB). 

U. P. STATE ROAD TRANSPORT ACT 

(2 ot 1951) 

PREAMBLE 

• —Preamble-Act infringes Art. 19 (1) (g) and is 

lS' C a) S ( t gTind a (0)) COnStilUtiOn ° f India ' ArtS * 13 (2) * 

The U. P. State Road Transport Act violates the 
fundamental right guaranteed under Art. 19(1) (gi 
° f **, Coinstitution and is not protected by Act. 
Article 19 (0) as it stood at the time of the enactment 
and as such must be held to be void under Art 13 (?) 
of the Constitution. AIR 1954 All 257, Reversed. 
Saghir Ahmad v. State of U. P. (1954) 2 Mad L 1 

iSi'K !.t" “ ■ “«* c 

•.T“ Pr “ m . bIe " Va,ldit y- A ct infringes, Art 31131 
—(Constitution of India, Art. 31 (2)). * 

Hn™? □' a\ Sla i-5 Road .Transport Act is unconstitu- 
A* a J, n r n y a ‘i! as offendis the provision of 

Hon of !h } °* t S 8 Co “ sti . tulion - The effect of prohibi¬ 
tion of the trade or business of the appellants by the 

n?n P n g ^ d leg . islatl °a amounts to deprivation of their 
pr j?P? r ^L 0r Merest in a commercial undertaking 

TK„ h Ar ^, 31 (2,of ,ho Constitution 

The fact that'the Duses belooging to the appelWs 

have not been acquired by the Governmanh 
tanoihlft* Tf 10 P r °P® r ty ot a business may be both 

Kffii £ »S. S&Sask'Sz 

s.7A'.T£;.'TsIvterS;X 

public roads. A I B 1954 All 25?. fed” SaghTr 
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Ahmad v. State of U. P. (1954) 2 Mad L J 022 ! 1954 
S C J S19 j 1954 S C A 1218 « (1955) IS C R 707 , 
1955 All L J 38 « 1951 All W R 23 : 6S Mad L W 8 i 
ILR (1955) 1 All 211 i A I R 1954 S C 728 (739, 740) 
(Pt J) (Prs 24, 25). 

Q -Preamble —Constitution of India, Arts. 301 and 

19 (1) (g) — Whether conflicts with the guarantee of 
freedom of inter-state and intra-state trade, com¬ 
merce and intercourse (Quaere)—Points and different 
views indicated — Relative scope of Art. 19(1) (g) 
and Art. 301 indicated. See Constitution of India, 
Art. 301. A I R 1954 S C 728. 


-Preamble — State does not acquire any property 

or interest in commercial undertaking—(Constitution 
of India, Art. 31.) 

The right to compensation under the Constitution 
does not arise on mere deprivation of property. The 
right to compensation arises only when after depri¬ 
vation there has been a vesting in the State of that 
property or thera has been deprivation by acquisition. 
The petitioner’s common law right to use the ‘public 
highways’ in a particular manner under a permit can¬ 
not be any right in property or an interest in an 
undertaking within the meaning of Art. 31 of the 
Constitution. 


Under the Motor Vehicles Act everyone who could 
obtain the necessary permit was entitled to run buses 
or motor vehicles on such routes as were permitted. 
The State could, and as a matter of fact, did run 
motor bus services on many of the routes on which 
private operators operated their services. By depriv¬ 
ing the private operators of their right to run buses 
on certain routes and by deciding to run those routes 
itself the State did not acquire the right which was 
of the petitioners, whether such right was ‘property’ 
or an interest in a commercial or industrial under¬ 
taking. The vehicles which were being operated by 
the private operators have not been acquired by the 
State, nor has any other tangible property which was 
used by the petitioners for their business been ac¬ 
quired. What has been done is that the petitioners 
have been prohibited from operating their buses on 
certain routes. This right of the petitioners has in no 
way been vested in the State inasmuch as, the State 
always had an equal right with the petitioners to run 
their buses on those routes. The right to compensa¬ 
tion is available when there has been in substance 
and in reality an acquisition. 

Moreover what was done by the impugned Act was 
to place reasonable restriction on the rights of the 
petitioners and there was no ‘taking’ of any property 
of the petitioners. When once it is found that the 
restriction imposed is reasonable and there is no ac¬ 
tual ‘taking’ then no question of compensation can 
arise. 


Consequently, the Uttar Pradesh State Road Trans¬ 
port Act is not ultra vires inasmuch as it makes no 
provision for compensation, for, there was no occa¬ 
sion to make any provision for any compensation. 

ILR (1951) 1 All 369 t A I R 1954 All 257 (2/2, 2/3, 
274) (Pt E) (Prs 59, 61, 62a, 03, 66, 67, 68) (DB). 

[Reversed in A I R 1954 S C 728]. 

-Preamble—Act is not hit by Art. 301—Scope and 

applicability of Art. 301 - (Constitution of India, 

Art. 301). . , . 

By Art. 304 it is competant for the Legislature of a 
State to impose such reasonable restrictions on the 
freedom of trade, commerce or intercourse as may be 
required in the public interest. There, however, is a, 
proviso that no Bill or amendment for the purposes 
mentioned above shall be introduced or moved in 
the Legislature of a State without the previous sanc¬ 
tion ot the President. The guarantee contained in 
Art. 301, therefore, is not an unqualified guarantee. 
Article 301 more or less is complementary to the 


general provision contained in Art. 19 (g), inasmuch 
as Art. 301 gives a kind of territorial protection to- 
trade, commerce and intercourse a protection which 
incidentally enures to the benefit of those who en¬ 
gage in trade, business and commerce or carry on 
intercourse of the type visualised under this Article. 
The protection which Art. 301 contemplates is what 
may be termed, ‘trade in motion’ so that the restric¬ 
tion has to be, when it is being judged, restriction on 
the Bow of goods as such, and not in the flow of 
goods through the agency or medium of any parti¬ 
cular individual or group of individuals. 

In order to determine whether there has been an 
infringement of Art. 301 of the Constitution or not, 
the ‘pith and substance’ of the enactment must be 
seen. 

Uttar Pradesh State Road Transport Act, 1950, (2 
of 1951) is not hit by the provisions of Art. 301 of 
the Constitution. ILR (1951) 1 All 269 i \ 1 R 1954- 
All 257 (274, 275) (Pt F) (Prs 71, 72, 74) (DB). 

[Reversed on another point it A I R 1954 S C 728]. 
-Preamble—Extra-territorip.l operation. 

The Act could certainly give power to the State 
Government not to let any one operate his bus within 
the territory of the State irrespective of the fact whe¬ 
ther he was operating his bus on.a permit obtained 
from an authority within the State or because of i 
permit granted to him by an authority outside the 
State. Under the Act no power has been conferred 
on the State Government to operate extra-territorially. 
ILR (1951) 1 All 269 : AIR 1954 All 257 (278) (Pt K) 
(Pr 84) (DB). 

[Reversed on another point in A I R 1954 S C 728.j 


SECTION 3 

& —S. 3—If infringes Art. 14 of the Constitution 
—(Constitution of India, Art. 14). 

The impugned legislation does not offend Art. 14 
of the Constitution and is not invalid on that ground. 
Section 3 of the Act authorises the State Government 
to declare thit the road transport service in general- 
or on particular routes should be run and operated by 
State Government exclusively or by the State Govern¬ 
ment in conjunction with railway or partly by the 
State Government and partly by others in accordance 
with the provisions of the Act. On a proper construc¬ 
tion of this section the State is only to choose to 
whom permits should be given and the granting of 
permits would necessarily be regulated by the provi¬ 
sions of Motor Vehicles Act. On this construction 
the discretion to be exercised by the State would be 
a regulated discretion guided by statutory rules. 
Saghir Ahmad v. State of U. P. 1954 S C J 819 1 
(1954) 2 Mid L J 622 i 1954 SCR 1218 : 1 

S C R 707 I 1955 S C A 1218 : 1955 All W R 23 i 68 
Mad L W 8 . 1955 All L J 38 : ILR( 1955) 1 All 211* 
AIR 1954 S C 728 (741) (Pt L) (Pr 28).'. 

_S. 3 — Act cannot be challenged on ground that 

it infringed Art. 19 (6) - (Constitution of India, 
Art. 19 (6), before its amendment.) 

The State cinnot take advantage of Art. 19 (0) in 
its •amended form in judging the validity of U. P- 
Act II of 1951 passed before the amendment. 

The right which has been affected by the U. P. Act 
II of 1951 is not any unrestricted right to use tne 
national highways because there wts after the passing 
of the Motor Vehicles Act, no such right. 

The right of the individual to utilize motor vehicles 
for purposes of trade was restricted to such an extent 
under the Motor Vehicles Act as to be almost non¬ 
existent ; the right was only available when a perm 
for the exercise of that right was available to the 
person from the appropriate authority under t 
Motor Vehicles Act. The impugned Act (U. P. aci * 
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of 1951)* when it takes away that right of the individ¬ 
ual if it does so then, it is not taking aw 3 y anv right 
of the individual to carry on any occupation, trade or 
business. Whether a restriction is reasonable or not 
has to be judged in the setting of time and circumst¬ 
ances. It has also to be viewed in the light of the 
economic and social needs of the community obtain¬ 
ing at any particular time. It may lurther have to be 
judged in certain cases having regard to geographical 
conditions. 

A monopoly in favour of the State in respect of 
services essential to the life of a community held 
could not be said to be an unreasonable restric¬ 
tion on the rights of the individuals if the U. P. legis¬ 
lature has thought it fit to create one by Act II of 1951. 

The Act could not therefore, be challenged on the 
ground that it infringed Art. 19 (g) of th*> Constitu¬ 
tion. ILP (1951) l All 2«9 : A I R 1954 All 257 (264, 
265, 206, 267. 263, 2o5) (Pt A) (Prs 26, 27, 33, 34, 
112, 120) (DB). 

[Reversed on another point in AIR 1954 S C 728.] 

-—S. 3—Act is not discriminatory—S. 3 is not ultra 
vires—(Constitution of India, Art. 14.) 

Whenever there is a proper classification, viz., a 
classification which baars a reasonable and just 
resemblance to the subject-matter of the legislation 
then it cannot be conteaded that the legislation was 
in the teeth of the guarantee contained in Art. 14. 
All reasonable classification which have a proper and 
just resemblance to the aubject-matter of the legisla- 
5 0 J 1 c . an “° L t b £ e h»t by the guarantee contained in 
Art. 14. 1 heretore, the only question that arises for 
determination in this connection is whether the 
classification visualised or indicated in Cl. ( 6 ) (ii) of 
Art. 19 is a reasonable classification. Having in mind 
the scope of the U. P. Act 2 of 1951 which neces- 

n rl fiw! U d | a •c Wlt f 1D the scope of sub cl. (ii) of 
CJ. ( 6 ) he classification indicated must beheld at 
least after the amendment became effective to be a 
reasonable classification in relation to the field of 
legislation which is indicated in that sub-clause. The 
idea of the State coming into the field of trade and 

for the first time visualised by the 
Uinstitution-makers when they out in Cl 
Art. 19 of the Constitution. * P ' l6) {U) ,n 

The question whether a classification is reasonable 
and proper or not be judged more on common sense 
than on legal subtleties. 

Classification is almost inherent in the concent of a 
monopoly. Therefore the only question that arises 

JeL d n e a Kir nat,0n f % wh . ether this classification is 

{ft ar V examined with the presumption 

that the State action is reasonable and just. Unless 
it can be shown that the discrimination that has been 
resorted to or the power to discriminate has been 

unequaTtreatment? SOa “ ° flnnot be Said that there is 

It cannot be contended reasonably that the State 

‘^ out "woo* discriminate or 

that there js in S. 3 of the impungned Act a power 
to discriminate ‘without reason’ given to the State 
Government. Therefore S. 3 of the impugned Art doS 

* j 0 , Sta J e Government a power which 
could be utilized by tnem arbitrarily for making dis 
crimination:—Section 3 of the impugned Actlnot 
ultra vires. ILR (1951) 1 All 269 • AIR ah SSi 
(269.270, 271) (Pt B) (Prs 46, 4S. **!$${* 

[Reversed on another point in AIR 1954 S C 728.] 

ai ,hat 

por^Aet (2 of 1951), Preamble. AIR 1954 A11257 


SECTION 4 


-Ss. 4, 5 and 6 (2)—Applicability. 

Notification under, publishing scheme—Objections 
for consideration of ‘Governor’ invited—No ‘prescri¬ 
bed authority’ under Act—Objections considered by 
Deputy Secretary of Government — Held, that the 
power that the State Government could exercise 
under the provisions of S. 5 (2) of the Act could pro¬ 
perly be called the exercise of erecutive power—it. 
certainly was not the exercise of a judicial power of 
the State even though the nature of the power was 
quasi-judicial. Under S. 5 (2) objections had to be 
considered either by the State Government or if the 
State Government so directed by the ‘prescribed 
authority’; that there could be no delegation of this: 
power that is to say the State Government could not 
nor could the ‘prescribed authority’ if there was anv 
under S. 5 (2), delegate the power to anybody else to 
consider the objection. This was so because of the; 
provisions of S. 10 of the Act; that the State Govern 
ment had by the rule framed by it under the Act 
constituted the Transport Commissioner ‘the prescri 
bed authority’ under the provisions of S. 5 (2) and" 
therefore it was either for the State Government itself- 
°F. or tbe Transport Commissioner to hear those 
objections. The notification stating that the Governor 
was to consider the objections indicated that it- 
was the State Government which was to consider 
them. The hearing of the objections by the Deputy 
Secretary must, therefore, be deemed to have Been 
a hearing by the Governor through an officer sub 
ordinate to him in view of fact that the ultimntZ 
notification that was published titer the objection 
had been entertained and heard and stated that 'the 
Governor‘s pleased to order the publication of thl 

scheme hereto annexed which has been confirmed 
under sub s. (2) of S. 5 of the said Act' The^rh. d 
finally published held were not open io challenge ™ 

the ground that the petitioners had either no "poor 

unity of raising objections or that the objections tad 
been decided by an improper authority or that the 
procedure followed in deciding those C tfie 

illegal procedure. ILR ,1951) ? All 209 f A T ,7“. qI 1 ? 

(DBL* 7 ,276 ' 211 ‘ 278 > <* 

[Reversed on another point in AIR 1954 S C 728.] 
ol7heme“s n^e’ 

[Reversed on another point in A IR 1954 S c 72g j 
Ss. 4 and 5 — Notification undflr in ■ 

Hindi—Contradiction between-Under Art 

(1H), notification in English must n r ev fl il « 348 ] (b > 

notification. I L R (1951) 1 All 269® A T R 

257 (278) (Pt J) (Pr 83) (DB) * AIR 19 ° 4 All 

[Reversed on another point in A I R 1954 S C 728 ] 

SECTION 5 

l^uVsIh^e'^^t^nrtre 00 X*"- »>■<- 

Governor Invited-No prescribedautho^ 8 ™^ 00 of 
Act Objections considered by Deputy r ^ 

Government-Held, the hearlng^f the^oh?.e? ,ary L to 

s tre e r 1 

1954 All'BPJgtf* 1950 (2 ° f AIR, 

[Reversed on another point In A I R 1954 S C 728 1 

—S. 5-Rule* under Act R s p , 728 ' 3 

scheme is not the essence of ~~ £ ubli <»tion of 

Pradesh State RoadTrans w/t Ant Uttar 

S. 4. A IR 1954 AU 257 (DB) 1950 & of W51), 
[Revened on another point in AIR 4954 s c 72g . 
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-S. 5 —Notification under, in English and Hindi— 

Contradiction between — Under Art. 348 (1) (b) (iii), 
notification in English must prevail over Hindi noti¬ 
fication. See Uttar Pradesh St3te Road Transport Act, 
1950 (2 of 1951 \ S. 4. A I R 1954 All 257 <DB). 

'Reversed on another point in A I R 1954 S C 728.] 


SECTION 6 

-S. 6 (2)—Applicability—Notification under, pub¬ 
lishing scheme — Objections for consideration of 
Governor invited — No ‘prescribed authority’ under 
the Act—Objections considered by Deputy Secretary 
of Government—Held, the hearing of the objections 
by the Deputy Secretary must be deemed to have 
been a hearing by the Governor—The schemes finally 
published held were not open to challenge on the 
ground of want of opportunity to raise objections or 
that the objections were decided by improper autho¬ 
rity. See Uttar Pradesh State Road Transport Act, 
1950 (2 of 1951), S. 4. AIR 1954 All 257 (DB). 

[Reversed on another point in A I R 1954 S C 728.] 


SECTION 7 

-S. 7-Validity. 

Section 7 gives a right to the executive authority 
to make certain orders in respect of specified matters; 
by this section the executive authority has not been 
vested with the power to either cancel or modify any 
previous legislation. Section is not therefore ultra 
vires. I L R (1951) 1 All 269 s A I R 1954 All 257 
1275) (Pt G) (Pr 75) (DB). 

[Reversed on another point in A I R 1954 S C 728.] 

SECTION 11 


-S. 11 (2)—Validity. 

The provisions of S. 11 (2) of the Act are ultra 
vires the State Legislature. AIR 1952 All 860, Foil. 
,1 L R (1951) l All 2691 AIR 1954 All 257 (271, 
272) (Pt D) (Pr 54) (DB). 

[Reversed on another point in A I R 1954 S C 728.1 


U. P. SUBORDINATE REVENUE 
EXECUTIVE (TAHSILDARS) RULES (1944) 

RULE 14 

_.r. 14 — Termination of probation and reversion 

to substantive post as punishment — No opportunity 
to show cause given — Order violates Art. 311(2)— 
Civil Service (Classification, Control and Appeal) 
Rules, R. 55 violates Art. 311 (2) - Merely asking for 

explanation is not giving opportunity to show cause 

—Order under R. 14 of the Subordinate Revenue 
Executive (Tahsildars) Rules, 1944, nature of-Order 
of punishment by reversion of probationary Tahsildar 
cannot subsequently be converted retrospectively 
into an order under R. 14, Subordinate Revenue 
Executive (Tahsildars) Rules. See Constitution ot 
India? Art. 311 (2). A I R 1963 All 377 (DB). 

[Reversed in A I R 1900 S C 1842.] 

RULE 17 

_n 17 — Amendment to. made on 8-1-1903 with 

retrospective etfect from 15.3-1902-Such retrospec- 
tive amendment held could be made. See Cojishl". 
tion of India, Art. 309, Proviso. A I R 1964 All 35b. 

_I? 17—Rule held not dsicriminatory. See Consti¬ 
tution of India, Art. 14. A I R 1954 All 356. 

U. P. SUGAR-CANE CESS ACT (22 of 1950) 

SECTION 1 


-S. 1 (3)—Validity of. 

In reality S. 3 of the impugned Act did not become 
law until the 23rd June 1950, but the Legislature 


has expressly stated that that section is to be treated 
as if it had become law on the 20th January 1950. 
The petitioner’s liability for payment of the tax 
imposed by that section is to be determined on the 
assumption that the section was in force since the 
20th January 1950, and it makes no difference whe¬ 
ther the tax is levied on goods or on their entry. In 
either case the charging section must be considered 
in law to have been in force prior in time to the 
entry ot the sugar-cane in respect of which the State 
Legislature seeks to recover the tax from the peti¬ 
tioners. AIR 1957 All 159 (165) (Pt G) (Pr 29) 
(DB). 

SECTION 3 

@-S. 3 — Validity — Local area — Meaning of — 

Premises of factory not a local area — Section not 
within Entry 52 of List 2 and hence ultra vires. 

Majority view, Ayyangar, J. contra : — The proper 
meaning to be attached to the words ‘local area’ in 
Entry 52 of the State List in the Seventh Schedule 
of the Constitution, (when the area is a part of the 
State imposing the law) is an area administered by 
a local body like a municipality, a district board, a 
local board, a union board, a pancbayat or the like. 
The premises of a factory is, therefore, not a local 
area. It must therefore be held that S. 3 of the U. P. 
Sugarcane Cess Act, 1956, empowering the Governor 
to impose a cess on the entry of sugarcane into the 
premises of a factory did not fall within Entry 52 of 
the State List. There is no escape from the conclu¬ 
sions that this law was beyond the legislative com¬ 
petence of the State Legislature. The law as enacted 
in S. 3 of the U. P. Sugarcane Cess Act, 1950, must 
therefore be struck down as invalid. I L R (1942) All 
302 : A I R 1942 All 150, Overruled ; Writ Petn. 
No. 327 of 1950, dated 29th October 1950 (All), 
Reversed. 

Per Ayyangar, J.—Section 3 of the U. P. Act would 
be invalid only in so far as it seeks to levy a tax on 
cane entering a factory from within the same local 
area in which the factory is situate and that in all 
other cases the tax is properly levied. AIR 1941 
F C 72, Rel. on. Diamond Sugar Mills, Ltd. v. State 
of Uttar Pradesh, (1961) 1 S C J 652 : (1961) 2 S C A 
51: (1961) 3 SCR 242 . I L R (1961) 1 All 573, 
AIR 1961 SC 652 (65S, 662) (Pt A) (Prs 25, 26, 
45, 49). 

_S. 3 (1)—Constitutional validity—The Court will 

incline towards the constitutionality of an enact¬ 
ment. See Constitution of India, Art. 14. A 1 R 1957 
All 159 (DB). 

_S. * (1)—Validity. S. 3 (1) neither permits discri¬ 
mination nor does it exceed the permitted limits of 
delegated legislation. See Constitution of India, 
Arts. 14 and 254 (1). AIR 1957 All 159 (DB). 

_S. 3 (1)—Local area—It cannot be contended that 

tax under S. 3(1) is not such a tax under entry 52 
because the cess is levied on the entry of goods into 
an area which is not a local area within the meaning 
of entry 52 of the State list. See Constitution of India, 
7th Sch. List 2, Entry 52. AIR 1957 All 159 (DB). 

-S. 3 ( 1 )—Legislation—Competency of—It cannot 

be said that the cess imposed by the impugned act is 
a duty of excise and consequently ultra vires of the 
State legislature. See Constitution of India, 7th Sch. 
List 1, Entry 84 and Entry 52. AIR 1957 All 159 
(DB). 

-S. 3 (3)—Validity. 

The provision for payment of interest of unpaid 
tax cannot be regarded otherwise than ancillary to 
the provision for payment of tax, and if the latter can 
be made retrospective in operation so also can tne 
former. The tax imposed must be regarded as a cess 
at the rate of three annas a maund with interest there- 
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od at 8 per cent, per annum from the date prescribed 
under S. 3 (2) until payment. AIR 1957 All 159 (166) 
(Pt J) (Pr 35) (DB). 

-S. 3— Scope—Absence oF notification—Effect. 

No notification purporting to impose a cess on a 
factory issued under S. 3 of the impugned Actor 
S. 20 of the 1953 Act — Demand of cess held invalid 
so far as it purported to be demand under the im¬ 
pugned Act. AIR 1957 All 159 (167) (Pt L) (Pr 42) 
(DB). 

SECTION 9 

-S. 9 (2)—Scope and effect of—If invalid. 

Section 9 (2) does not purport to enact that the 
earlier notifications shall be valid but it enacts that 
such notifications aie to oe treated for all purposes as 
notifications made under the impugned Act and is 
valid. If the impugned Act be a valid piece of legisla¬ 
tion then all notifications duly made uoder it. or 
deemed to be so made, will also be valid. AIR 1957 
All 159 (165, 166) (Pt H) (Pr 30) (DB). 

-S. 9 (2)—Velidity. 

The impugned Act must be read as whole, and in 
construing S. 3(1) the provisions ol S. 9 (2) cannot be 
ignored or disregarded. The State Government is 
vested under S. 3 (1) with the power to issue notifica¬ 
tions; but it is at the same time, by virtue of S. 9 (2) 
obliged to take into consideration the fact that 
earlier DolificatioDS are, in law, notifications made 
under the impugned Act which it can no doubt 
modify or abrogate but cannot ignore. It cannot 
therefore be said that S. 9 (2) is ineffective as the 
earlier notifications have not been re-issued. AIR 1957 
All 159 (166) (Pt I) (Prs 31, 32) (DB). 

U. P. SUGARCANE (REGULATION OF 
SUPPLY AND PURCHASE) ACT 
(24 of i953) 

PREAMBLE 

• ——Preamble—Constitution of India, Art. 254 (2)- 
vJ. P. Sugarcane (Regulation of Supply and Purchase) 
Act (24 of 1953) is not repugnant to Industries (De¬ 
velopment and Regulation) Act (65 of 1951) (as 
amended by Act 20 ot 1953) and to Essential Commo- 
dities Act (10 of 1955). See Constitution of India, 
Art. 254 (2). AIR 1956 S C 676. 

••—Preamble — Constitution of India, Art. 254 ( 2 ), 
Proviso - Scope — U. P. Sugarcane (Regulation of 
Supply and Purchase) Act i24 of 1953) and U. P. 
?i8? rcane Re 8 ulati0Q of Supply and Purchase Order. 

1954 are not repealed by S. 16 of Essential Commodi- 
ties Act (10 of 1955) or by Cl. 7 of Sugaicane Control 

~ rder « 1955. See Constitution of India, Art. 254 ( 2 ), 
Proviso. AIR 1956 S C 676. 

• —Preamble-Constitution of India, Art. 19 ( 1 ) (c) 
—Notification under, dated 27-9-1954-Act and noti- 
ncauon do not violate fundamental right guaranteed 

<1)> S 6 e a7 C r ,ilntlon A "‘ 19 

£ r* Constitution of India, Arts. 19 (l) 

M«) and 3 L-Notifications under—Notifications 
frV ? 54 and 9-U- 1955-Act and notifications 

Arf loiJwf! 086 . ,undameDtal r, « ht guaranteed by 

fnL and Art - 3I - See Constitution of 

India, Art. 19 (1) (I). AIR 1956 S C 676. 

?eW 9 W! e ,T J C ° nsli ; uli0a of India ' Art * 245 - 

W !i 8 H d le §4 la,10n - {t is not P iece of delegated 

SUSP IS* CoDStilu,l0D oi lodia ' 

? P m Prea > mbl ?j” ^osWuUon of India, Art. 304- 
Art qni n 0 t c Void ^ on ground that il ls violative of 
1959 a C^ 70 66 ConstUution of India, Art. 301. A’R 

[Vol. 14.] Fn.D. 04. 


SECTION 15 

• —S. 15—Validity—Fundamental rights guaranteed 
under Art. 14. Constitution are not violated — Consti¬ 
tution of India, Art. 14. Tika Hamji v. State of Uttar 
Pradesh. 1956 SCJ 625 : 1956 SC A 979:1950 
All W R (HC) 657 : 1953 SCR 393 * A»R 1956 S C 
6/6(703) (Pt F) (Pr 47). 

SECTION 22 

-Ss. 22 and 29-Rules 87 and 90—Offences UDder 

Sugarcane Act and Rules — Questions ot meos rea in 
such offences. 

Held on tacts that the conviction and sentence of 
the occupier tor breach of R. 87 was wholly justified. 
Rule 81 which deals with a purchasing agent and not 
with a weighment clerk who is an employee of the 
factory has no application. Offences under the Sugar¬ 
cane Act are not criminal iu any reai sense but are 
acts which, in public interest, are prohibited under a 
penalty. The question of mens rea in such offences 
does not arise. The offences under the rules tramed 
under the U. P. Sugarcane Act are of a technical 
nature wherein the presence of the element of mens 
rea is not necessary for constituting an offence arising 
out of the breach of those rules. AIR 1948 All 270, 
Rel. on. But held that the occupier could not be cod- 
vlcted under R.90 in view of the decision of the 
High Court io Cr. R. 1026 of 1901. Cr. R, 1020 of 
1901, Followed. 1964 All L J 1043. 

—S 22 —U.P. Sugarcane (Regulation of Supply 
and Purchase) Rules, 1954, Rr. 90 and 97- Weigh¬ 
ment clerk in sugar mill—Failure to deliver parcha 
to cartman after weighment—Offence. I960 All LJ 
84. 

SECTION 29 

S. 29—Held on facts that the conviction and 
sentence of the occupier for breach of Rule 87 was 
wholly justified—Rule 81 deals with purchasing agent 
and not with a weighment clerk—Offences under the 
Sugarcane Act are not criminal in any real jense but 
are.acts which are prohibited, in public interest, under 
a penalty. The question of mens rea in such offences 
does not arise. See U. P. Sugarcane (Regulation of 

1043 y aDd PurChase) Act (ly53)l S ‘ 221 1964 AH L J 

U. P. SUGARCANE CESS (VALIDATION) 

ACT (CENTRAL ACT 4 of 196i) 

SECTION 3 

• —S. 3-Order imposing penalty for non-payment 

ot cesses due, passed alter 3-2.1901, cannot be sus- 
tatned. Lakshmi Kant Jhunfhunwala v. State ot U P 
1965 All L I 386 j ILR (1965) 2 All 24 : AIR 1965 
All 420 (423) (Pt A, (Pr 8 ) (FB). 1965 

• -S. 3 — Is invalid. See Constitution of India 

Art. 245. AIR 1965 All 420 (FB), 1 

U. P. SUGAR FACTORIES CONTROL ACT 

(1 ot 193b) 

SECTION 15 

T“Ss. 15 (I). 27' (5) (b) — Essentials to constitute 
offence under S. 27 (5) (b) —Specification of area and 
factory under S. 15 (l)-Where the order under S 15 
( 1 ) contains the words.‘I hereby reserve villages 
supply iig cane at the following centers’which W oS« 
do not inJicate with precision the area intended to 
reserved and under the heading “Nameol factor^ 
only the name of the place is mentioned and therein 

no evidence that there is no other sugar facto' « 
the place, other than the one in question, the?wo 
requirements of the section are not fulfilled. See U P 
Sugrr Factories Control Act (1 ot 1938). S 27 l 5 iiki 
51 Cri L J 709 : AIR 1950 All 337 (DB), 1 * (6) * 
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U. P. SUGAR FACTORIES CONTROL ACT (1938). S. 18 

SECTION 18 


®-S IS (2) — Agreement contemplated under 

S. 18 (2)-Use of prescribed form—Absence of signa¬ 
ture of complaining party and omission to fill in the 
Schedule and to mention area of crop and yield from 
it-Agreement accepted on both sides and acted upon 
—Agreement binding between parties — Omissions 
not material and not sufficient to render agreement 
invalid—Arbitration clause in agreement — Enforcea- 
able if agreed to, even without signature of complain¬ 
ing party. AIR 1956 All 725. Affirmed. Arbitration 
Act (1940), S 2 (a). Banarasi Dis v. Cane Commr., 
Uttar Pradesh. (1963) Midp 2 S C R 760 : [LR (1963) 
2 All 643: AIR 1963 SC 1417 (1423, 1425) (Pt A) 
(Prs 16. 22, 23). 

-Ss. 18 and 30—Rules framed under S. 30 —R. 23 

—Existence of agreement—Necessity-Requisites of 
valid agreement—(Contract Act (1S72), S. 10). 

In order that the Cane Commissioner may have 
jurisdiction under R. 23 to decide the dispute, it must 
first be found that there was an agreement such as is 
referred to under S. IS (2) of the Act. 5. 18 however 
does not specifically require that the agreement shall 
be signed by the parties, and though the lorra makes 
provision for the signatures of the parties the omis¬ 
sion of the signatures does not vitiate the written 
agreement, for the signatures are not an essential 
part of the form. Therefore, if the agreement is sub¬ 
stantially in the form prescribed by the rules and the 
variation is in respect of a matter which is immate¬ 
rial, the provisions of the rules cannot be said to have 
been violated or not complied with. 195G A L f 578 ■ 
1956 All W R (HC) S47 : ILR (1957) 1 All 232 : AIR 
1956 All 725 (72S) (Pt A) (Prs 10,12, 13) (DB). 

-S. 18 (2) — Agreement required must be written 

and not oral. 

The agreement referred to in S. 18 (2) is a written 
agreement and not an oral one 1956 All L J 6S9 : 
ILR (1958) 1 All 91. 

— —Sj. 18 and 19 — Sugar Factories Control Rules 
(1938', R 23 (1) — Occupier of factory not signing 
agreement with grower — Cane Commissioner still 
gets jurisdiction under R. 23 (6), 

According to the scheme of the Sugar Factories 
Control Act and the Rules an offer for the sale of 
cane is to be made by the grower or the Co-operative 
Society in the reserved area in Form No. 13 and an 
agreement in Form No. 12 is to be executed between 
the Society or the giower and the factory. This 
agreement in Form No. 12 contains ten paragraphs 
and the last paragraph provides that any dispute 
between the parties regarding the matter pertaining 
to the agreement shall be reforred to arbitration in 
the manner provided in the rules. S. 18 (2) of the Act 
makes it obligatory on the occupier or manager of a 
factory to enter into this agreement and to purchase 
the cane offered by the Society or the grower. Ac¬ 
cording to R. 23 (1) of the Sugar Factories Control 
Rules any dispute touching this agreement or the one 
mentioned in S. 19 (2) must be referred to the CaDe 
Commissioner for decision or, if he so directs, to aibi- 
tration, but no suit shall lie in a civil or revenue 
Court in respect of any such dispute. 

The object of S. 18 (2) is to compel the occupier 
or manager to sign the agreement made for him by 
the officers of the Department and the only thing 
that is left for him is to sign the agreement. On a 
plain reading of the wording of S. 18 (2), the proper 
interpretation is that it does refer to the agreement 
both before and after the signatures, and it it refers to 
an unsigued agreement also, the provisions uf R. 23 
(1) are attracted and any dispute touching the sigoed, 
or unsigned agreement must be referred to the Cane 
Commissioner tor decision, who may send it to arbi¬ 
tration, if he so considers proper. It cannot therefore 


be said that if no such agreement as is provided in 
8 . 18 (2) or 19 (2) is executed the provisions of P. 23- 
it) do not come into play at all and that the Cane 
Commissioner acquires no jurisdiction under this rule 
to decide the matter himself or to refer it to arbitra 
tion 1934 All W R (HC) 631: AIR 1955 All 86 (89, 
90) (Pt A) (Prs 6, 8, 9). v ’ 

-S. 18 (2) — U. P. Sugar Factories Control Rules 

(1933). R. 23 (1) — Agreement not in form No. 12— 
R. 23 (1) would not apply. 

If there is some agreement which is not in Form 
No. 12 as prescribed by the Rules, the provisions of 
R. 23 (1) would not apply to it- A specific agreement 
having been referred to in R. 23 it is that agreement 
and that agreement alone which would attract the 
provisions ot the Rule. Every agreement to purchase 
cane whether oral or in writing which is not in the 
form prescribed by the Rules (Form No. 12) would 
not be an agreement referred to in S. 18 (2). 1954 
All W R (HC) 6311 AIR 1955 All 86 (90, 9i) (Pt C> 
(Pr 11). 

-S. 18 (2)—Provisions are mandatory. 

Generally speaking, the language of each statute 
along with other circumstances has to be seen in 
order to find out whether the statutory direction is 
mandatory or directory. In cases, however, where 
the disobedience of a provision is made penal it can 
safely be said that the provision is mandatory. 

The provision in S. 18 (2) concerning the form of 
agreement is mandatory. The word used here is 
‘shall’ and a penalty for intentionally failing to enter 
into an agreement is also provided for by S. 27 (3) of 
the Act. 1954 All W R (HC) 631 : AIR 1955 All 8ft 
(91) (Pt D) (Pr 12). 

-S. 18 (2) — Rules under R. 23 — Jurisdiction of 

Cane Commissioner arises only when there is agree¬ 
ment under S. 18 (2) in form No. 12, Appendix III, 
Schedule, to Act—It is agreement written and signed 
—Oral agreement — Cane Commissioner exercising 
jurisdiction—Decision will be quashed under Art. 226 
—(Constitution of India, Art. 220). AIR 1955 N U C 
(All) 3590. 

-Ss.18 (2), 19 (2), 30 - Rules under S. 30:- R. 23 

(l)— Matter touching or pertaining to agreement- 
interpretation of—A a sugar company and B a union 
through which individual cane growers supplied cane 
to A making an agreement—B undertaking to realise 
outstanding demands against individual cane growers 
and making themselves liable to pay entire amount 
due to A—The amount was to be deducted from the 
price of cane supplied — A deducted the amount and 
paid the balance to B — Held, the dispute whether A 
could or could not deduct the amount from the price 
of the cane supplied was not a question touching or 
pertaining to the agreement. AIR 1955 N U C (All) 
3298. 

SECTION 19 

-S. 19—Occupier of factory not signing agreement 

with grower—Cane Commissioner still gets jurisdic¬ 
tion under R. 23 (0). See U. P. Sugar Factories Con¬ 
trol Act (1 of 1938), S. 18. AIR 1955 All 80. 

-S. 19 (2)—Agreement under — Matter touching 

or pertaining to agreement—Interpretation of—A was 
a sugar Company — B was a Union through whom 
individual cane growers supplied cane to A— Agree¬ 
ment between A and B —B undertaking to realise 
outstanding demands against individual cane growers 
and making themselves liable to pay entire amount 
due to A—The amount was to be deducted from tne 
price of the cane supplied-A deducted the amount 
due and paid the balance to B — Held, the disput 
whether A could or could not deduct the amount 
from the price of the cane supplied was aqua¬ 
tion touching or pertaining to the agreement, ine 



U. P. SUGAR FACTORIES CONTROL ACT (1938), S. 27 


dispute could not be referred to the Cane Commis¬ 
sioner. See U. P. Sugar Factories Control Act (1 of 
1938), S. 18 (2). AIR 1953 NUC (All) 3293. 

SECTION 27 

Ss. 27 (5) (b) aod 15 (l) — Essentials to consti¬ 
tute offence under S. 27 (5) (b) — Specification of 
area and factory under S. 15 (l). 

The essential element required to constitute an 
offence under S. 27 (5) (b) is the existence of a proper 
order under S. 15 (1) specifying the area reserved 
from which the accused is alleged to have purchased 
sugarcane in contravention of S. 13, and also speci¬ 
fying the factory for which the area is reserved. 

Where the order under S. 15 (1) contiins the words 
‘T hereby reserve villages supplying cane at the 
following centres” which words do not indicate with 
precision the area intended to be reserved and under 
the heading ‘ Name of factory” only the name of the 
place is mentioned and there is no evidence that 
there is no other sugar factory at the place, other than 
the one in question, the two requirements of the 
section are not fulfilled. 1950 AH L J 100 i 1950 All 

2 tu 'a 1950 AU Cri Cas 87 1 51 Cri L J 709 : AIR 
1950 All 337 (337, 333) (Prs 5, 0, 8 ) (DB). 

SECTION 30 

® 30 (2) (u) — Validity-Difference in proce¬ 

dure for disputes being decided by Cane Commis- 
sioner and Arbitrator or Board of Arbitration - 
Art. 14 ot the Constitution, not violated — Provision 
tor appeals against certain orders or decisions in 
Kules-Not ultra vires rule-making power. See U. P. 

Sugar Factories Rules (1938), R. 23. AIR 1903 SC 
1417, 

——Ss. 30 and 18 — Rules framed under S. 30—R 23 
-Existence of agreement-Necessity—Requisites of 
valid agreement—If the agreement is substantially in 
the prescribed form and the variation is in respect of 
immaterial matters the provision cannot be said to 
have been violated. See U. P. Sugar Factories Con¬ 
trol Act (1938), S. 18. AIR 1956 All 725 (DB) 

—S. 30 - Rules framed under R. 23 - Validity — 
Powers of Cane Commissioner — Words ‘award’ and 
decision Meaning— B. 23 held can survive inde- 

sub rule 's invalid. 
7«SL . 578 1 1956 w R (HC) 847 : I L R 

95 )i/l 232, AIR 1950 All 723 (729, 730) (Pt C) 

PrS « 5 ™ 0, c 7, 2l t 25 20 ‘ 27 - 29 > <OB). 

—S. 30-Sugar Factories Control Rules (1938), Rule 

Commissioner is not the final authority 
t H« ic d ^ h ?L qU R Stl . 0 i Q ? f interpretation ot the Rules 
r? e AP ot the final ge to decide whether he has 
fiction or not to deal with matter. 1954 All W R 
(HC) 031 1 AIR 1955 All 86 (90) (Pt B) (Pr 10). 

30 (2) (v) — U. P. Sugar Factories Control 

Rules (1938), Rule 23—“A Decision” of Cane Com- 

“ nd " a 7 ard ' arB *trator are not the same 
Against award provided but no appeal against 
decision of Cane Commissioner — There is no dis¬ 
crimination—No infringement of‘Art. 14.’ 

.,I he .. eip m° ns " de ?' sl °“ ^ the Cane Commis. 
, and , lbe award by the arbitrators” in S. 30 

i i lV .w be L ea J usedin a manner so as to clearly 
indicate that the decision is something different from 

an award and it would be doing violence to the 

ito°rh 88 t U h ed r mR r 3, ifltweie Held that the deci- 
sion by the Cane Commissioner is also called an 
award by the arbitrator. 

nermi?«l 2 h«r! lh p SUgar . FaCt0rleS Contr ° I Rules 

permits the Cane Cammissioner to decide the dispute 
{* t0 rel J er il f w arbitration and also that an 

the rLIa nt aga hn St »J he l ec,sion o{ lhe w bR rator or 
the Board of arbitration but no appeal lies against 
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the decision of the Cane Commissioner. It is true 
that the right of appeal is a valuable right and giviDg 
one person a right of appeal and denying the same 
another similarly situated will generally be taken to 
be an act of improper discrimination, but the other 
test is whether in the circumstances of a particular 
case this denial of right ot appeal has substantially 
prejudiced the party. 

No substantial prejudice is caused to a person by 
deprivation of this right of appeal when the dispute 
is determined by the Cane Commissioner himself. In 
view of the position of the Cane Commissioner, a 
denial of right of appeal against his decision cannot 
be sail to oe an act of improper discrimination. The 
provision of this law. is not discriminatory and it 
does not deny (quality of lavy or equal protection ot 
n ,s th ~ s uot 'oconsisleot with Art. 14. 1954 

fri EMP, s ( n C) i8 63 iV, AIR 1953 An 86 (92 ' 93 ' 9 ‘> 

—S-. 30 ~ R ule under S. 30 - R. 23 (l) - Matter 
touching or pertaining to agreement-interpretation 
ot-A was a sugar company-B was a union through 
whom individual cane growers supplied cane to A- 
Agreement between A and B-B undertaking to realise 
outstanding demands against individual cane growers 
and making themselves liable to pay entire amount 
due to A -The amount was to be deducted from the 
price of the cane supplied - A deducted the amount 
due and paid the balance to B-Held, the dispute 
whether A cou d or could not deduct the amount 
trom the price of the cane supplied -was not a ques¬ 
tion touching or pertaining to the agreement. The 
dispute could not be referred to the Cane Commis- 

S iQ?«i r 'c S ?fl ro! P, TA U , gar Factoriei Control Act(l of 
1938), S. 18 (2). AIR 1955 NUC (All) 3298. V 

U. P. SUGAR FACTORIES CONTROL 
RULES (1938) 

_ - RULE 19 

«?■ - '^t—3 pi,land 

“f S M. n n:ger er o. S, f dB c,ot: he P “ ki,,g 

'Ybere 'h, 0ugh roads ‘? adiDg t0 wd « h bridges were 
™ ad f’ tbey a ™ n ° l ke Pt metalled and in proper 

g*t'Tr S r ! qu , ,r ® d , by R ; 19 U2) of the U. P.SugaJ 

wm M h ??• u° Ru u s ’ the ma oager of the factory 
would bo liable to be convicted under R 25 of the 

rules Similarly, where though parking space is pro! 

vided for carts waiting their turn, it is found divided 

by digging pits and trenches, the manager of the 

All ?V ry R W (Hct 214. 6 8S “ th0 Pr6Vi0US C4se * 19 51 

. ’ RULE 23 

9 R. 23-Validity— If disputants voluntarily icree 
to follow procedure there can benodiscriminatifn- 

pr ? CCdure for disputes being decided 
by Cane Commissioner and arbitrator or Board of 
Arbitration Art. 14 of the Constitution, not violated 

, R f°. v,s,0 “ a Ppeals against certain orders or 
decisions in Rules - Not ultra vires rule-making 
power — Constitution of India, Art 14-11 pc, 1 , 8 
Factories Act (1 of 1938), S. 30 2Hu)-RuVma k Yng 
power-Sope of cl. (u) of sub-s. (2). klQg 

Per majority (Raghubar Dayal, J., contra): 

£ XXX t S h“ g p t ovi'°c d |\ Con,rol 

““ d ‘ba rale as a Xle doefaot oBeid aTm 
of tha Constitutioo. Clause (ui of S. 30 (°|o?u i 4 
SuRa, Factories Act, conferred a general 'L’ m 

h°e f s hi S b ? 

tration sub-r. (0) of B 23 LTJa ( « ects ’ by arbl * 

against the decision of theMbitrator^musY1“ appe ? 1 

te ot ,0 ! he p ~ ofTsi 

arbitration, Snb-r, (3) was th^wiffithe tSSESu?, 
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U. P. SUGAR FACTORIES CONTROL RULES (193S), R. 23 


power of (he Provincial Government. AIR 1950 All 
725, Affirmed. 

Raghubar Dayal, J., contra. 

The entire R. 23 is to be struck down both because 
in the present form it is discriminatory and because 
sub-r. 10 ) is void inasmuch as the State Government 
had no power to enact it and it is Dot severable from 
the rest of the rule. 

There is nothing in sub. r. (1) of R. 23 to suggest 
that the Cane Commissioner can refer the dispute to 
arbitration by arbitrators only when the parties agree 
to have the dispute so settled. In the absence of such 
a provision, the discretionary power of the Cane 
Commissioner cannot be restricted. 

It is clear from the various provisions of R. 23 that 
there is a difference in the procedure for the dispute 
being decided by the Cane Commissioner and the 
dispute being decided by the arbitrator or Board of 
Arbitration. In the former case, the decision of the 
Cane Commissioner is final and enforceable by the 
Civil Court referred to in sub-r. ( 8 ). In the latter 
case, the award of the sole aribitrator or the Board of 
Arbitration is appealable. It lollows that the pro- 
cedure provided by R. 23 for decision of the dispute 
touching the agreement is such that parties similarly 
situated may have the dispute decided by different 
persons and by different procedures according to the 
inclination of the Cane Commissioner. The rule 
therefore offends against Art. 14 of the Constitu¬ 
tion and is void. 

The right to appeal is a substantive right aod is to 
be conferred on a party by or under the Act. Sub-r. 
( 6 ) of R. 23 providing for an appeal to the Com¬ 
missioner against the order of the arbitrator or Board 
of Arbitration is void in the absence of a provision 
in the Act providing for an appeal. Sub-r. (0) is not 
severable Therefore, the entire R. 23 is to be struck 
down both because in its present form it is discrimi¬ 
natory and because sub-r. ( 6 ) is void inasmuch as 
the State Government had no power to enact it and 
it is not severable from the rest of the rule. BaDarsi 
Das v. Cane Commissioner, Uttar Pradesh. (1963) 
Supp 2 S C R 760 i ILR (1963) 2 All 643 : AIR 1963 
SC 1417 (1426. 1427.1428,1429, 1430)(Pt B) (Prs 
27,31,34, 36, 37,43, 44, 45). 

-R. 23—Rules framed under S. 30—R. 23 — Exis¬ 
tence of agreement — Necessity — Requisites of valid 
agreement — Must be in the prescribed form—Varia¬ 
tions immaterial matters does not violate the provi¬ 
sion of law. See U. P. Sugar Factories Control Act 
(1938), S. 18. AIR 1956 All 725 (DB). 

_K, 23 — Rules framed under R. 23 — Validity — 

Powers of Cane Commissioner — Words ‘award’ and 
‘decision’ — Meaning — R. 23 held can survive inde¬ 
pendently of sub-r. (0) which sub-rule is invalid. See 
(l P Sugar Factories Control Act (1 of 1938), S. 30. 
AiR 1956 All 725 (DB). 

_R. 23 (1)—Arbitration Act, S. 2-‘Dispute touch- 

ing or pertaining to agreement’ meaning ot—Jurisdic¬ 
tion of Cane Commissioner — A >a sugar company 
and B a union through which individual cane growers 
supplied cane to A entered into an agreement-B 
undertaking to realise outstanding demands against 
individual caoe growers and making themselves 
liable to pav entire amount due to A—The amount 
was to be deducted from the price of the cane sup- 
nlied-A deducted the amount and paid the balance 
to B —Held the dispute whether A could or could 
not deduct the amount from the price of the cane 
supplied was not a question touching or pertaimDg to 
agreement. The dispute could not be referred to the 
Cine Commissioner. See Arbitration Act (1940), S. 2. 
AIR 1956 All 601. 

-R. 23 (1)—Scope and applicability. 


There must be an agreement in writing before the 
provisions of sub-r. (1) of R. 23 can be attracted to it, 
and if there is no such agreement in writing the cane 
commissioner will have no juriadiction to decide 
the dispute between the sugar factory and the Cane 
Growers Co-operative Society. Special A. No. 158 of 
1954 D/- 2-2-1950, Disting. 1956 All L J 689 : ILR 
(1958) 1 All 91. 

-R. 23 (1)—Occupier of factory not signing agree¬ 
ment with grower — Caoe Commissioner still gets 
jurisdiction under R. 23 (0). See U. P. Sugar Facto¬ 
ries Control Act (1 of 1938), S. 18. AIR 1955 All 86 . 

-R. 23 ( 1 )—Cane Commissioner is not the final 

authority to decide the question of interpretation of 
the.Rules—He is not the final judge to decide whether 
he has jurisdiction or not to deal with matter. See 
U. P. Sugar Factories Control Act (1 of 1938), S. 30. 
AIR 1955 All 86 . 

-R. 23 (1)—Agreement not in form No. 12—R. 23 

(l) would not apply. See U. P. Sugar Factories 
Contol Act (L of 1938), S. 18 (2). AIR 1955 All 86 . 

-R. 23 — Cane Commissioner-acting under has to 

act judicially — Error of law on face of record of 
subordinate Court—High Court can quash it. Consti¬ 
tution of India, Art. 220. AIR 1955 NUC (All) 3596. 

U. P. SUITS VALUATION RULES (1942) 

RULE 3 

• —R. 3 (e)—Suit for possession of land only with¬ 
out claiming any relief in respect of buildiogs and 
garden standing thereon—Whether affects buildings 
and garden — Market value of buildings and garden 
should be included in valuation for jurisdiction. See 
Suits Valuation Act (1887), S. 3. AIR 1957 All 402 
(FB). 

O-R. 3 (e) — Scope — If ultra vires — Rule is not 

ultra vires. See Suits Valuation Act (1887), S. 3. AIR 
1957 All 402 (FB). 

U. P. (SUPPLEMENTARY) CLOTH (CONTROL 
OF MOVEMENT) ORDER (1947) 

CLAUSE 3 

-Cl. 3 — Order has not been withdrawn or res¬ 
cinded by general permit issued by Textile Com¬ 
missioner. 

The Provincial Order of 1947 (U. P. Supplement¬ 
ary) Cloth (Control of Movement) Order (1947) had 
not been withdrawn or rescinded by Notification 
No. 101/19.Tax, 1/48 dated the 10th Sept. 1948 and 
the General permit issued by the Textile Commis¬ 
sioner and the movement of cloth within the sector in 
defiance of that order remained an offence. 

The Textile Commissioner had at the most co¬ 
ordinate authority with Provincial Government and 
although he recommended that the Provincial autho¬ 
rities should act in a particular manner, he canDot 
override or cancel the orders of the Provincial 
authority, nor did he purport to do so in the above 
circular. 1951 All Cri R 47 :1951 All W R’(HC) 503 1 
52 Cri L J 760 : AIR 1951 All 243 (244) (Prs 10, II) 

U P. (TEMPORVFY) ACCOMMODATION 
REQUISITION ACT (25 of 1947) 

See under Houses and Rents. 

U. P. (TEMPORARY) CONTROL OF RENT 
AND EVICTION ACT (3 of 1947) 

See under Houses and Rents. 

U. P. TEMPORARY CONTROL OF RENT 
AND EVICTION (AMENDMENT) ACT 

(24 of 1952) 

See under Houses and Rents, 
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U. P. UNIVERSITIES ORDINANCE 

(I of 1959) 

—^—Validity—If affect powers of High Court—(Con¬ 
stitution of India, Arts. 200, Proviso and 213, Pro¬ 
viso (c)) 

The validity of U. P. Ordinance fl of 1959) cannot 
be challenged on the ground that it is hit bv Art. 213, 
Proviso (c) read with Art. 200. Proviso, this Ordi¬ 
nance in no way purports to affect the powers ot the 
High Court. It may have affected the rights of a 
party before the High Court but the powers of the 
High Court have remained the same. If an Act is 
passed during the pendency of a case which affects 
the rights of the parties, it cannot be said that there 
has been any derogation from the powers of the 
High Court which endangers the position of that 
Court which by the Constitution it is designed to fill. 
ILR (1959) 2 All 267 : AIR 1960 All 205 (207) (Pt A) 
(Pr 8 ) (DB). 

CLAUSE 4 


U. P. (TEMPORARY) CONTROL OF RENT 
AND EVICTION ORDINANCE 
(3 of 1946) 

See under Houses and Rents. 

U. P. (TEMPORARY) CONTROL OF RENT 
AND EVICTION RULE> (1947) 

See under Houses and Rents. 

U. P. TEMPORARY CONTROL OF RENT 
AND EVICTION RULES (1949) 

See under Houses and Rents. 

U. P. TEMPORARY POSTPONEMENT OF 
EXECUTION OF DECREES ACT 
(10 of 1937) 

See under Debt Laws. 

U. P. (TEMPORARY) STORAGE REQUI¬ 
SITION ACT (12 of 1947) 

SECTION 3 


——S. 3—Proviso-Prior sanction. 

Where the building was never used for storage pur¬ 
poses the order of requisition could be passed by the 
Collector only with the prior sanction of the State 
Government. The subsequent saDodon cannot ratify 
fe rt ac A,°. f the Sector. 1953 All W R <HC> 74 : 
1953 All L J 23 « AIR 1953 All 44 4 (444, 445) (Prs 2, 
J) (DB). 

U. P. TENANCY ACT (17 of 1939) 

See under Tenancy Laws. 

U. P. TENANCY (AMENDMENT) ACT 

(10 of 1947) 

See under Tenancy Laws. 

U. P. TOWN AREAS ACT (2 of 1914) 

See under Municipalities. 

CIRCUMSTANCES 

AND PROPERTY TAX (ASSESSMENT 
AND COLLECTION) RULES 
See under Municipalities. 

TOWN AREAS (CONDUCT OF 
ELECTION OF CHAIRMAN) RULES (1953) 

See under Municipalities. 

U. P. TOWN AREAS (PREPARATION AND 
REVISION OF ELECTORAL ROLLS) ° 
ORDER (1953) ' 

See under Municipalities. 

U. P. TOWN IMPROVEMENT ACT 

18 of 1919) 

See under Municipalities. 

U ' P - T0WN icOTmo , 1 lAPFEALS) 

See under Municipalities. 

U. P. TREASURY MANUAL 
PARA 1476 

Art 3?l-TahJi?d a I476A i ~ , Co u nsfitu t Io,i of India, 
surer in U. P?- NotT by , Gov0rDmeDt Treal 

bl re s.a r fi atl ° nShilJ "1^u?b 0 ei“ n g Sed 

Sit ‘m 6 - se ,^ vant [ s himself employee of State— 
India, Att. I> 31 l, S A!« IfKf si™ CoaS,ilu,i ° n ° f 


—Cl. (4) — If retrospective — (Interpretation of 
Statutes). 

Clause (4) of the Ordinance makes it clear that it is 
meant to have retrospective effect. It has been 
clearly mentioned there, that the term of a member 

S -.l a a ?^ be deemed to have been determined 
with effect from the date or dates mentioned in the 
orders and notifications.” Therefore, this Ordinance 
was to come retrospectively into effect irom the date 
on which previous notifications had been issued. 
Unless a Legislature makes an Act specifically retros¬ 
pective, rt shall not affect an existing vested right and 
if according to the interpretation the Ordinance has 
not only impliedly and by its intention but expressly 
taken away the rights retrospectively, then by no 
manner of interpretation of Statutes, it can be said 
that the vested rights have been preserved. It is only 
when a right is vested that a Statute will be deemed 
to be prospective. It is open to a Legislature to take 

Sh/ VeSt f d j L ight . by .Ration particularly it it 
b /iD V in ^r b ^ a legislation itself: (1941) 1 M L J 
'46 : AIR 1941 F C 16 and AIR 1950 Bom 236 r>ki J 
AIR 1936 P C 49; 70 Mad L J 105, Rel. on ILR (19=59 

(DB) 267 * AIR 1960 Ali 205 (2U8,20 ^ ^ O l pr 16) 

U. P. VILLACE ABADI ACT (1947) 

(3 of 1948) 

c „ „ SECTION 2 

—S. 2 —Scope. 

The village Abadi Act is not concerned with the 
cessation ot sir rights of zamindars iu theTaud U 
only Provides for the raising of a presumption of the 

exist"on°lhfl 6 . ow ? e r iQ . ca5e a building was found to 
?Rrifr« lh iQM If/? 1947. 1953 All W R 

AIR 1953 All 406 (409) (Pt H) (Pr 15) (DB)! 6 ' 5 5 

SECTION 4 

Lys.fi' 1 “ i *> 

jgisKnsi swsajs ,s 
S"Asa a;,K '•» 

U.P.WHE4T RESTRICTION ON 
MOVEMENT ORDER (1949) 

CLAUSE 3 

~ Cl* (3) — Prosecution under Essentia) 
es Act for contravention of Cl. 3 of Whe^R ”mc' 

tion on movement order-Held on facts thaf « I 

of the accused amounted to an attempt to tra£?«£ C ! 
grain to another block- across the rive^in ® transport 

tion of Q. (3) of the Ordo^noo bulToV.he 
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tion the commission of the offence would have 
been complete -Attempt-Meaning -Preparation and 

w^? pt ^P lstluct ’ 0D - See Penal (--ole (1800), S. 511. 
1962 \2) Cri L J 161 : AIR 1962 All 359 (DB). 


“—- C, ‘ (3)—Essential Commodities Act (10 of 1955), 
•-s. 1 and 3 \ alidity of Cl. (3) — Norm for regala- 

tion nj permits provided in Preamble to U P Act (10 

of 1955) — Clause does not violate Art. 19 (1) (g) of 
Constitution. 

It cannot be said that Cl. (3) of the U. P. Wheat 
(Restriction on Movement) Order, 1949, does not pro¬ 
vide for norms regulating the grant of permits 
because the order has been promulgated under the 
powers given by the Essential Commodities Act, the 
object of which, as mentioned io the preamble, was 
to provide, in the interest of the general public, for 
the control of the production, supply and distribu¬ 
tion of, and trade an 1 commerce in, certaio commo- 
dities. The preamble lays dowo the policy and in a 
way prescribes the norms iD accordance with which a 
permit is to be granted, Cl. |3) of the Order is not, 
therefor-, hit by Art. 19 (1 1 (g) of the Constitution. 
1962 All L J 13 i 1962 All WR (HC) 46 j 1962 
All Cr R 58 : 1962 (2) Cri L J 151 ; AIR 1962 All 359 
(363) (Pt B) (Pr 20) (DB). 


MOVEMENT ORDER (1949). Cl. 3 

VAKALTNAMA 

See (1) Civil P. C. (1908), O. 3. R. 4; O. 41. R. 1. 

(2) Stamp Act (1899), S. 2 (21), Art. 48. 

Fresh. 

See Civil P. C (1908), O. 3, R 4; 0. 7, R. 10; 0. 9, 
Rr. 9, 13; 0. 21, R. 10. 

VAKIL 

Richt to practice. 

See Legal Practitioners Act (1879), S. 4. 

VALIDITY OF LAWS 

See (I) Civil P. C. (1908). Preamble. 

(2) Constitution of India, Preamble, Arts. 245, 
246, 248, 250 and 254. 

(3) Interpretation of Statutes and 

(4) Statutory cross references under “Constitu¬ 
tion of India—Legislation”. 

VALUABLE SECURITY 

Defined. 

See Penal Code (I860), S. 30. 

Forgery of. 

See Penal Code (1800), S. 407. 


-Cl (3) — Restriction on trade — Nature—U. P. 

Wheat (Restriction on Movement) Order, 1949, Cl. (3) 
—Validity — Clause does not violate Arts. 301, 302 
and 303 of the Constitution. See Constitution of 
India. Art 301. 1962 (2) Cri L J 161, AIR 1962 All 
359 (DB;. 

U. P. zAMINDARI ABOLITION AND LAND 
REFORMS ACT 1950 (1 of 1951) 

See under Tenancy Laws. 

U. P ZAMINDARI AROLITION AND LAND 
REFORMS (AMENDMENT; ACT 1952 

(16 of 1953) 

See under Tenancy Laws. 

U. P. ZAMINDARI (ABOLITION AND LAND 
REFORMS) ORDER (1952) 

See under Tenancy Laws. 

U. P. ZAMINDARI AROLITION AND LAND 
REFORMS RULES (1952), 

See under Tenancy Laws. 

U. P. ZAMINDARS DEBT REDUCTION 
ACT (15 of 1953) 

See under Debt Laws. 

VACATION 

See Income-tax Act (1922), S. 10 (1). 

VACCINATION ACT (CENTRAL ACT^13 of 1880) 

SECTION 16 

-Ss. 16, 17, 18, 19, 20, 21 and 22-1. C., S. 353 

—“While discharging his duty as a public servant”— 
If the vaccinator vaccinates a child without the con¬ 
sent of the father he cannot be said to be discharging 
his duty as such public servant under the law. See 
Penal Code (1800;, S. 353. AIR 1954 Madh Bb* 33. 

VAGABONDS 

Arrest of, without warrant. 

See Criminal P. C. (1898), S. 88. 

VAGABONDS AND HABITUAL OFFENDERS 
Arrest of. 

See Criminal P. C. (1898) S. 55. 


VALUATION 

Saits, of. 

See Suits Valuation Act (1887). 

VALUATION FOR COURT-FEES 
Decision as to 

See Court-fees Act (1870), S. 12. 

' VALUATION FOR COURT-FEES AND 

JURISDICTION 

See Court-fees Act (1870), S. 7. 

VALUATION FOR JURISDICTION 
See Suits Valuation Act (1887), S. 8. 

VALUATION FOR PURPOSES OF 
ESTATE DUTY 

See Estate Duty Act (1953), Ss. 2, 39, 40. 

VALUE OF SUBJECT MVTTER OF APPEAL 

See (1) Civil P. C. (1908), S. 110. 

(2) Constitution of India, Art. 133. 

VALUE PAYABLE POSTAL ARTICLES 
See Post Office Act (1898), Ss. 34, 35. 

VAFIANCE BETWEEN 1UDGMENT 
AND DECREE 

See Civil P. C. (1908), S. 11. 

VARIANCE BETWEEN PLEADINGS 
AND PROOF 

See Civil P. C. (1908), O. 6, R. 2. 

VARIATION OF COTRACT 
See Contract Act (1872), Ss. 62 and 63. 

VEGETABLE OIL PRODUCT CONTROL 

ORDER (1947) 

-‘Dealer’ — Person need not exclusively deal in 

vegetable oil product — Person dealing also with 
grocery is ‘dealer’. AIR 1955 NUC (Cal; 1800 (DB). 

CL AUSE 4 

-Cl. 4—Adulteration of; vegetable oils—Meaning 

of—No standard fixed under Act-Notification under 
control order specifying standard for vegetable oil 
Vegetable oil not conforming to that standard nela 
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adulterated. See Municipalities — Calcutta Municipal 
Act (33 of 1951), S. 5 (1) (c)-(v). I L R (195S) 1 
Cal 297. 

-Cl. 4 (1) — Substitution of 'person’ for producer 

— Effect. 

The amendment of Cl. 4 (1) by substitution of the 
word ‘person’ for 'producer' by notification No. G 0. 
M S No. 938, Food and Agriculture, dated 16-5- 
1950 makes all persons, who stock such goods which 
are not up to the standard, liable. 70 Mad L W 863 : 
1953 CrLJ 337 : (1957) Mad L J (Cr) 797 i AIR 
1953 Mad 130 (131) (Ft A) (Pr 5). 

-Cl. 4(1) — Trial for (contravention — Giving of 

portion of oil to dealer tor testing—Necessity. 

If persons are to be made liable for stocking oil 
which does not conform to the standard they should 
be given an opportunity of getting the oil tested 
through Court. In o,ther words, in food adulteration 
cases, if the stuff is to be tested by food analyst a 
portion of the quantity taken must be given to the 
seller, so that it necessary he can have the test carried 
out through Court, and thus verify whether the test 
carried out by the analyst is correct or not. 70 Mad 
L W 863 : 1958 Cr L J 387 » (1957) Mad L J (Cr) 
797 j AIR 1958 Mad 130 (131, 132) (Pt B) (Pr 7). 

CLAUSE 5 

-Cl. 5 (1)—Notification under—Notification No. S. 

R. O. 1090, dated 23-12-1950 is not ultra vires of the 
Essential Supplies (Temporary Powers) Act 1948. See 
Constitution of India, Art. 19 (1) (g). AIR 1955 NUC 
(Cal) 1800 (DB). 

CLAUSE 8-A 

-Cl 8 -A-Order No. 2 VP (2)149, dated 17-12-1949 

—Order authorises any police officer not below the 
rank of Sub-Inspector to exercise the powers of Con¬ 
troller under Cl, 8 -A — Sub-Inspector has authority 
to inspect and search premises for ascertaining whe¬ 
ther there is breach of the Control Order. AIK 1955 
NUC (Cal) 1800 (DB). 

VEGETABLE OILS AND OILCAKES 
(FORWARD CONTRACTS PROHIBITION) 
ORDER (1119 M. E.) 

CLAUSE 5 

-Cl. 5—Exclusion in the Notification — Exclusion 

applies only where there are delivery orders, railway 
receipts or bills of lading in respect of contracts and 
they on their face show that contracts are not trans¬ 
ferable to third parties—1950 Mad W N 679, Diss. 
from. AIR 1955 NUC iTrav Co) 1650 (DB). 

VEGETABLE OILS AND OILCAKES 
(FORWARD CONTRACTS PROHIBITION) 

ORDER (1944) 

~—Contract for forward transaction for supply of 
oilcakes entered into in 1957 — It is a valid contract 
—Vegetable Oils and Oilcikes (Forward Contracts 
Prohibition) Order, 1944, which expired in 1946, is 
not kept alive either by Essential Supplies (Tem¬ 
porary Powers) Ordinance, 1946, Essential Supplies 
(Temporary Powers) Act, 1940, General Clauses Act 
1897, S. 24, or by Oilcakes (Removal of Control) 
Order, 1952, Cl. 6. 

The Vegetable Oils and Oilcakes (Forward Con¬ 
tracts (Prohibition) Order, 1944, which expired on 
September, 1940, is not kept alive by the Essen¬ 
tial Supplies (Temporary Powers) Ordinance (No. 18 
of 1940) which came into force from 1st October 
1940, and thereafter by the Essential Supplies (Tem- 
porary Powers) Act, 1940, as oilcakes were not in¬ 
cluded in the definition of essential commodity in 
S. 2 (a) and no order in respect of oilcakes was noti. 
fied as required by S. 3. S. 5 of the Ordinance and 


thereafter of the Act kept alive the Prohibition Order 
of 1944 io respect of those commodities only which 
were included in the definition of essential commodi. 
ties. The word “matter” in S. 5 is also qualified by 
the expression ‘specified’ in S. 3. Accordingly the 
Ordinance kept alive ooly those matters which were 
specified in S. 3, that is the commodities which were 
defined as essential commodities under the Ordi¬ 
nance. Ttius, while promulgating the Ordinance it 
was not the intention to keep alive the Vegetable 
Oils and Oilcakes (Forward Contracts Prohibition) 
Order of 1944. 

The consequences which follow from the repeal 
and re-enactment or the arguments of supersession 
or inconsistency which would have perhaps been 
applicable in a case of repeal have no application as 
the Vegetable Oils a id Oilcakes (Forward Contracts 
Prohibition) Order of 1944 lapsed by efflux ot time 
on 30th September, 1940. The provisions of S. 24 of 
the General Clauses Act cannot apply to such a case. 
AIR 195S Madh Pra 162, Rel. on. 

Even though by S. 4 of the Esseatial Supplies 
(Temporary Powers) Amendment Act, 1950, an 
amendment was incorporated in S. 2 of the main Act 
of 1946 and cattle fodder including oil cakes for the 
first time was- induced us an essential commodity, 
yet this amendment or the Act of 1940 was not given 
retrospective effect. 1952 S C J 490 i (1952) 2 Mad L J 
332 : AIR 1952 S C 335 and AIR 1958 Ker 195, 
Rel. on. 

On 20th February 1957 the defendant firm entered 
into a contract of forward transaction for supply of 
250 bags of oilcakes. The delivery was to take place 
on 13th Miy, 1957. No delivery of the goods was 
given and the plaintiff brougnt the suit for recovery 
of damages. The main detence to the case was that 
the contract was of a wagering nature and that 
forward transactions in vegetable Oil and Oilcakes 
having been banned by the Vegetable Oils and Oil¬ 
cakes (Forward Contracts Prohibition) Order, 1944, 
the plaintiff could neither enforce the contract. 

Held, that there being no notified order of the 
Central Government under S. 3 of the Essential Sup. 
plies (Temporary Powers) Act the contract was valid. 
AIR 1963 All 234 (236, 237, 233) (Pr» 12, 13, 14, 17). 

-Order is continued by Essential Supplies (Tem¬ 
porary Powers) Ordinance (1940)—(Essential Supplies 
(Temporary) Powers Ordinance 1 1946), Ss. 3, 5). AIJR 
1955 NUC(Mad) 2416. 


-Forward contract — Enforceability — Benefit of 

exclusion—Availability —Test. 

In a suit for recovery of damages for breach of a 
contract to sell groundnut oil, the plaintiff’s case was 
that they had applied for delivery of goods on the 
date mentioned in the contract but that the defen¬ 
dants wanted more time and ultimately as the market 
was rising the defendants with a view to escape from 
their liability under the contract alleged that the 
contract was cancelled at the instance of plaintiff. 
Therefore the plaintiff claimed the difference in the 
market rate and the price stipulated in the contract. 
The defence raised contained a plea that by reason of 
the provisions of the Vegetable Oils and Oil Cakes 
(Forward Contracts Prohibition) Order, 1944, the 
contract became invalid and unenforceable. 


-—' —moio td a ptuuiuuion in me con¬ 
tract preventing the parties from transferring a deli- 
very order or a railway receipt or a bill ot lading 
even though the contract on its face does not con¬ 
template such delivery order, the benefit of the 
exclusion does not apply. In the circumstances it 

if t S J :h ? l ? e Pontiff is “ot entitled to the benefit 
of the exclusion and the contract is unenforceable 
and hence he will not be entitled to damages for 
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breach of contract. ILR(1951) Mad 723 : (1951) 1 
Mad L J 147. 

[Overruled in AIR 1964 S C 1526]. 

CLAUSE 1 

~C1. 1—A contract object of which is to evade the 
provisions of the Forward Contracts Prohibition 
Order 1944 is illegal aud unenforceable. See Contract 
Ac: (1872), S. 23. AIR 1953 Mad 345. 

CLAUSE 2 

Cls. 2 (iii) and o Forward contracts of wager— 
Determination of nature test — There must be inten¬ 
tion of both parties not to transfer goods—Ascertain¬ 
ing of intention — Pucca Adithiya — Position of — 
Forward contract in groundnut oil through pucca 
adithiya — Goods not actually transferred—Pucca 
adithiya pa>ir,g difference to seller of goods-Suit by 
adithiya to recover amount from purchaser—Transac¬ 
tion found by lower Courts as wagering conrract— 
Conclusion held was finding of fact — Held, further 
that contract was prohibited also by Vegetable Oils 
and Oil Cakes (Forward Contracts Prohibition) Order, 
1944. See Contract Act (1872), S. 23 (1965) 1 

Audh W R 60 : AIR I9G5 Andh-Pra 136 (DB). 

-Cls. 2 (iii) and 5—Exemption notification — Ap¬ 
plicability — Contract entered into by pucca adatia 
with third paity on behalf of constituent containing 
provision for its non-transferability — Contract 
between pucca adatia and constituent need not con¬ 
tain such provision — Oil Seeds (Forward Contract 
Prohibition) Order (1943). Cls. 1 (i»), 5. (1962) 1 
ADdh VV R 331 i (1962) 2 Andh L T 41 t AIR 1962 
Andh-Pra 350 (350, 357) (Pt B) (Pr 10) (DB). 

-Cl. 2 — Contract in oilcakes on 5-12-1950 — 

Legality:— 1944 Order relating to oilcakes whether 
continues in force alter 30-9-1946. 

The Vegetable Oils and Oilcakes (Forward Con¬ 
tracts Prohibition) Order. 1944, is not continued or 
kept iD force by virtue of S. 5 of the Central Ordi- 
nanance No. 18 of 1946, so far as oilcakes are con¬ 
cerned. Nor does S. 17, read with S. 3 of the Central 
Act (24 of 1946) keepalive or continue in force the 
1944 Order regarding oilcakes. The amendment of 
S. 2 of Act (24 of 1946), by S. 4 of Act (52 of 1950), 
for the first time included oilcakes as an essential 
commodity with effect from 10-8-1950. The amend¬ 
ment is not retrospective and therefore the amend¬ 
ment can take effect only from 16-8-1950. Therefore, 
unless a special notified order is made, controlling 
the oilcakes, by virtue of the powers conferred on 
the Central Government under Central Act (24 of 
194H), a contract entered into in oilcakes on 5-12- 
1950 is Dot in any way opposed to any law, because 
there has been really no notified order regarding 
those commodities. By the mere amendment of the 
1940 Act by the 1950 Act, the [Order of 1944 relating 
to oilcakes will not spring back to life. The Central 
Government could not have issued an order regard¬ 
ing oilcakes under the provisions of Central Act (24 
of 19401 till it was amended by Central Act (52 of 
1950). Alter the amendment by Central Act (52 of 
1950), unless a notified order is issued by the Govern¬ 
ment, there will be no prohibition for dealing with 
the oilcakes. AIR 1952 SC 335 and AIR 1951 Bom 
397, Rel. on. Accordingly the suit contract is not in 
any way affected by the provisions of the Vegetable 
Oils and Oilcakes (Forward Contracts Prohibition) 
Order of 1944 which has ceased to have effect regard¬ 
ing oilcakes from 1st October, 1946. 1958 Ker L J 
708 i AIR 1958 Ker 195 (198, 199. 2u0, 201) (Pt A) 
(Pis 22, 25, 27, 28, 29, 32, 37, 38) (DB). 

CLAUSE 3 

-Cls. 3 and 5 — Notification under Cl. 5, dated 

8-1-1944—Exemption under — Forward contract — 


Contract must ex facie contain prohibition of iti 
transfer to third parties — Contract Act (1872), 8. 23 

Forward contract prohibition by order — Arbitra¬ 
tion agreement in contract is also illegal. 

The test for ascertaining whether a forward con¬ 
tract is exempted from prohibition of Cl. 3 of the 
Order is to find whether there is ex facie and/or 
direct provision in the contract in suit providing that 
the contract is not transferable to third parties 

Held, that the forward contract in suit did not ex 
facie provide that the bill of lading against the con- 
tract was not transferable to third parties and as such 
was not covered by the exemption notification dated 
8 th January, 1944. Hence the contract being in con¬ 
travention of the order was illegal and invalid and 
the arbitration clause must be held to be not binding 
between the parties. Suit No. 602 of 1952 dated 25th 
February, 1959 (Bom). List, Appeal No. 134 of 1954 
dated 9th March, 1950(Bom) Rel. on. See Arbitra¬ 
tion (Protocol and Convention) Act S. 7 ( 1 ) (a)-Con- 

19192 £1 Lf/o's. S ' 23 ' 119621 64 B °“ LR113 ‘ 

——Cl. 3—C. I. F. Contract for supply of ground nut 
oil on future date—Validity. 

A contract providing for delivery, as contemplated 
by the Vegetable Oils and Oil Cakes (Forward Con¬ 
tracts Prohibition) Order (1944) must be any contract 
imder which the goods covered by it will move. It 
follows that even it contract be a c.i.f. contract and 
even if so far as the seller is directly concerned, the 
delivery is only up to the ship and no further, there 
is still delivery within the meaning of the Order, 
because the goods are actually moved and they are 
destined for beiDg landed at the port of destination 
for the benefit of the buyer. ILR (1959) 2 Cal 325 t 
AIR 1959 Cal 328 (333) (Pt E) (Pr 18) (DB). 

—Cl. 3—Forward contract—Contract on 24-7-1944 
for supply of groundnut and delivery to be made 
within the month of August, :1944—Contract held, to 
be forward contract. AIR 1955 NUC (Cal) 2904 
(DB). 

-Cl. 3—Contract Act, S. 30—Forward Contract is 

an executory contract become a wagering contract 
when the parties by common consent agree to specu¬ 
late only in differences according to the rise and fall 
in the prices in the market and the delivery of the 
goods i> not in contemplation of either. See Con¬ 
tract Act (1872), S. 30. AIB 1956 Mad 110. 

-Cl. 3 — Government notification No. P and S. C. 

1 (A)/44, dated 8 th January, 1944—Plaintiff claiming 
exemption granted by notification must prove not 
only that suit contract is oae for specified quality or 
article and for a specified delivery but also that the 
benefits under it are not transferable. AIR 1957 t Madh 
Pra 90, Rel. on. 1964 Raj LW 362 : ILR (1964) 
14 Paj 840 « AIR 1964 Raj 232 (233, 234).(Pt A) 
(Prs 7, 8 ). 

CLAUSE 4 

-Cl. 4 (ii)— Limitation— Suit for damages—A suit 

for damages under the Order is governed by Art. 120 
and not by Art. 115 ol the Limitation Act (1908). 
See Limitation Act (1908), Arts. 115 and 120. AIR 
1957 Andhra Pra 79 (DB). 

-Cl. 4 —Validity— (Defence of India Rules (1939), 

R. 81 (2) (a), (b) and (f).) 

The provisions of Clause 4 of the Order do not go 
beyond the power conferred by Cls. (a), (b) and ( 1 ) or 
sub-rule (2) and none of the provisions ol the Order 
is void or ultra vires. (1953) 1 Mad LJ 575 :1953 
Mad VV N 253 : ILR (1954) Mad 171 1 68 Mad LW 
326 i AIR 1953 Mad 711 (712) (Pt A) (Prs 4, 6 ) (DB). 
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CLAUSE 5 

—-Cl. 5—Notification under—Groundnut oil manu¬ 
factured by seller held fell within notification. 

Where a notification issued under Cl. 5 of the 
Order excluded from the provisions of the order 
“forward contracts for specific qualities or types of 
any article to which the said Order applies”, 

Held, that the groundnut oil manufactured by the 
plaintiffs and agreed to be sold by them to the defen¬ 
dants would bear its own distinctive mark and 
identity and could popularly be said to belong to a 
specific quality or type of groundnut oil. i960 All 
L J 46. 

“—Cl. 5-Forword contracts of wager—Determina¬ 
tion of nature — Test — There must be intention of 
both parties not to transfer goods—Ascertainment of 
intention, a question of fact — Pucca Adithiya—Posi¬ 
tion of Forward contract in groundnut oil through 
pucca adithiya - Goods not actually transferred - 
Pucca adithiya paying difference to seller of goods— 
ouit by adithiya to recover amount from purchaser*— 
Transaction found by lower Courts as wagering con¬ 
tract — Conclusion held was finding of fact — Held 

was prohibited also by Vege- 
, aQ d Oil Cakes (Forward Contrati Prohi- 

ATR^Q?^ 6 ^? 9 ^ 4, 8e ° S^. ntract Act (1872), S. 23. 
AIR 1965 Andh Pra 136 (DB). 

Cls. 5 and 2 (iii) — Exemption notification— Ap- 
~ Contract entered into by pucca adatia 
with third party on behalf of constituent containing 
provision for its non-transferability — Contract be- 
tween pucca adatia and constituent need not contain 
such proven, bee Vegetable Oils and Oil Cakes 

mm 1962 Aodh ?“ on) °' der (1944) ’ a 2 

JT-?'* * “ Notification under Cl. 5 dated 8-1-44 - 
l, °der—Forward contract-Contract must 
® ° < 5 ta ' n prohibition of its transfer to third 

frac Act J 1872 )- s - 23 - Forward Con- 

rr,n^^? h b ,n 0D .W ^^-Arbitration agreement in 
contract is illegal. See Vegetable Oils and Oil Cakes 

Contracts Prohibition) Order ( 1944 ) Cl 3 
(1962) 64 Bom LB 113 , 19 62 N.g£J 709 ’’ 

Requirement"for°exemirtion. ‘" 0WiDg ~ 

to qualify for ememption under the noti¬ 
fication issued under Cl. 5 of the Order the contract 

S.v'm M \ be i0 "eard to articles ot tspeeffic 

sr&vRSSsssn conaected i’ u T ight be - 

tX, crude 8 ' g oT‘ n tr n - a C ° n5e - 

quali.y in rrapec, If which alllwalco up I a cerZ 
percentage for moisture and impurities is g^ ed 
be sald ^ be oil of a specific qualify. And as 

CLAUSE 7 


vegetable oil with foreign buyer—Arbitration clause, 
integral part of contract—Dispute referred to foreign 
arbitration — Contract being illegal, award is illegal 
and cannot be enforced in India-Law applicable is 
Indian where award is sought to be enforced —Con¬ 
tract Act (1872), Ss. 1 and 28 — International law— 
Private—Contract. 

If the contract is illegal, the awards given by arbi¬ 
trators in pursuance of arbitration clause in the con¬ 
tract will not be enforceable either under Act VI of 
1937 or under general principles of law, applicable 
to the enforceability of the contracts themselves or 
of foreign awards made as a consequence of any 
terms in such contracts. As a principle of both of - 
law and practice and of private international law, a 
Court will not enforce a contact which is illegal by 
its own lex fori. 

Whether the seller in India entered into forward 
contract with a buyer in Italy to supply oil to him 
and the contract was prohibited by Vegetable Oils 
a “ d0lj lc . akes (Forward Cod tracts Prohibition) Order 
1944 and was not saved by the exception Cl. 7 (1) of 
the Order, inasmuch as the contract was transferable 
a suit to enforce the foreign award given on the con¬ 
tract m pursuance of the arbitration clause in the 
contract, is not maintainable against the seller in 
Inala. 

Q : - In th . e of dicta in AIR 1962 

S C 1810, it has certainly to be held that the obser- 
^t/oas m (1950) 1 Mad L J 557 and (1951) 1 Mad 
J 147 and AIR 1954 Mad 528 to the. effect that the^ 
contract to come under the exception mentioned in 

nrAhiK« 1 L° f th ® 0rder * ffiould ex facie contain a 
5 *? biblltl ®n as to transfer, would need reconsi- 

tion of ?iiw Dd m,ght n ° 0nger be tbe COrrec t exposi- 

The contracts being opposed to the law in this- 

th ® C a * Use Wit , h regard to reference to 
arbitration being an integral part of the contract, the 

entire subsequent proceedings of arbitration and 
AnMOfifs r be tainted.by the same infirmity. 

micron 0 1 ? 85 a “ d . AIR 190 2 S C 1810 and AIR 
L C 90 T aad A ] R i9 °3 Cal 140, Rel. on. 78 Mad 

(535 N !o d ?? : AIR 1964 Mad 532 

(OJ5, Boo) (Pt A) (Prs 11, 12,13, 14) (DB). 

YSSS ABL1! 0ILS ANO OILSEEDS 

(FORWARD CONTRACTS PROHI¬ 
BITION) ORDER (1944) 

CLAUSE 3 

-—-Cl*. 3, 5—Forward Contracts in respect of ground 
nut off m October and November. 1947 - Contracts 

3973 TdB) enforceabIe * AIR 1955 N U C (Orissa) 

CLAUSE 5 

Cls. 5 and 3 — Forward Contracts in resoert nf 
Si 1 ! 1 .; 11 in October and November 1947 — 

(OriS?3973 (SI)! n °‘ e “ toroeable ' AIR 1955 N9C 

VEIL OF CORPORATION, LIFTING OF 
See Companies Act (1950), Ss. 34 and 38. 

VENDOR AND PURCHASER 

See /o! F? n f; a . Ct Ac } (1872) - Ss - 70. 73, 70, 140. 

2 Limitation Act (1908), Arts. 83, 110 . 

(3) Sale of Goods Act (1930), Ss 31 fll 

<4)T.P. Act (1882), Ss. 3, 54 to 59. * 

m S"?? Act ,( 1882 )' Ss. 90. 94, and 
( 0 ) Statutory Cross-references under (i) "Sale- 

Duties of. °‘ G ° 0ds (ll) " T ™ 1 « of Property". Sa ' £ 

See Sale of Goods Act (1930), S. 31 

Delivery of Goods and payment of price. 

See Sale of Goods Act (1930), S. 32. 



1018 


VENDOR AND PURCHASER 


Sale bv description. 

See Sale of Goods Act (1930), S. 15. 

Sale of Goods pledged. 

See Contract Act (1872), S. 176. 

VENDOR AND VENDEE 

See (11 Sale of Goods Act (1930). 

(2) T. P. Act (1882;, Ss. 54 to 50 and 
l3j Statutory Cross references under “Sale of 
Goods.” 

VENDOR WITH IMPERFECT TITLE 

Specific performance of contract for sale. 

See (1) Specific Relief Act (1877), S. 18. 

(2) T. P. Act 11882), S. 43. 

VENERAL DISEASE 

Defined. 

See Drugs and Magic Remedies (Objectionable 
Advertisements) Act (1954), S. 2. 

VERDICT OF JURY 
See Criminal P. C. (1898), Ss. 301, 300. 

VERIFICATION OF ADJUDICATION 

PETITION 

See Provincial Insolvency Act (1920), S. 12. 

VERIFICATION OF PETITION FOR 

PROBATE 

See Succession Act (1925), S. 281. 

VERIFICATION OF PLEADING 
See Civil P C. (1908), O. 0, R. 15. 

VERIFICATION OF STATEMENTS IN 
MATRIMONIAL PROCEEDINGS 

See Divorce Act (1809), S. 47. 

VESTED INTEREST 
See T. P. Act (1882), S. 19. 

VESTED RIGHTS 
See T. P. Act (1882), S. 19. 

VESTING OF LEGACY 

For Statutory Cross-references see under “Succes¬ 
sion-Legacy”. 


Criminal case 

See Penal Code (1800), S. 40. 

VICE-PRESIDENT OF INDIA 

For Statutory cross-references see under “Consti¬ 
tution of India”. 

VIKFAM UNIVERSITY 

See Madhya Bharat Vikram University Act (18 of 
1955). 

VIKRAM UNIVERSITY ACT (18 of 1935) 

See Madhya Bharat Vikram University Act (18 
of 1955). 

VILLAGE CHOUKIDARl ACT (BENG. ACT 

6 of 1870) 

See (Bengal) Village Choukidari Act (1870). 

VILLAGE COMMUNITY 
See Custom (Punjab). 

VILLAGE HEADMAN 
See Civil P. C. (1908), S. 2(17). 

VILLAGE MUNSIF 
See Civil P. C. (1908), S. 15. 

VILLAGE OFFICES 

See Statutory cross-references under “Village Ser¬ 
vants”. 

VILLAGE PANCHAYATS 
See Enactments under “Panchayats”. 

Promotion of 

See Constitution of India, Art. 40. 

VILLAGE SERVICE GRANT OR TENURE 
See Government Grants Act (15 of 1895), S. 3. 

VILLAGE SERVANTS 

See (1) Andhra Pradesh (Andhra area) Hereditary 
Village Offices Act (3 of 1895). 

(2) Bombay Hereditary Offices Act (3 of 1874). 

(3) Madras Hereditary Village Offices Act (3 

of 1895). „ . 

(4) Madras Proprietary Estates Village Services 

Act (2 of 1894). 


VEXATIOUS ACCUSATION 
See Criminal P. C. (1898), S. 250. 

VEXATIOUS AND FRIVOLOUS 
PROSECUTION 

See (1) Criminal P. C. (1898), S. 250. 

(2) Tort—Malicious prosecution. 

VEXATIOUS COMPLAINT 

See (1) Criminal P. C. (1898), S. 250. 

(2) Tort. 

Compensation. _ 

See Criminal P. C. (1898), S. 250 

VEX ATIOUS LITIGATION 
See Madras Vexatious Litigation (Prevention) Act 

1949) ' VEXATIOUS SEARCH 

See (L) Opium Act (1878), S. 18. 

(2) Tort, and , . . 

(3) Statutory cross-references under criminal 

' trial”. 

VICARIOUS LIABILITY 
See Tort—Vicarious liability. 


V1NDHYA PRADESH ABOLITION OF 
JAGIRS AND LAND REFORMS 
ACT (11 of 1952) 

See under Tenancy Laws. 

VINDHYA PRADESH (ADMINISTRATION 

ORDER (1960) 

CLAUSE 5 

-Cl. 5 — Existing laws — Vindhya Pradesh Sales 

Tax Ordinance (1949). 

The heading of Cl. (5), Vindhya Pradesh (Adminis¬ 
tration) Order, 1950, shows that the expression “laws 
in force” was used in the sense of “existing laws'. 
The Vindhya Pradesh Sales Tax Ordinance, 1949, 
continued as an existing law under the Vindhya 
Pradesh (Administration) Order, 1950 and was validly 
brought into force with effect from 1st April, 1950, 
under the Chief Commissioner’s Notification pub¬ 
lished in the Gazette, dated 30th March, 1950. AIR 
1952 Bom 10. Bel. on; AIR 1951 Vindhya Pra 39, 
Not Foil. AIR 1950 Vio Pra 46 (47) (Pt A) (Pr 7)-. 

-Ci. 5-“Existing law”-Law in force - Meaning 

and import of. See Sales Tax — V. P. Sales Tax 
Ordioance, Ss. 1 (3) and 0 (2). AIR 1951 ^ in Pra 39. 



VINDHYA PRADESH APPLICATION OF LAWS (AMENDMENT) ACT (1953) 1019 

(VINDHYA PRADESH) BANK OF BUNDEL- 
KHAND REALIZATION OF ADVANCES ORDI¬ 
NANCE (57 of 1949) 

SECTION 1 


VINDHYA PRADESH APPLICATION OF LAWS 
(AMENDMENT) ACT (2 of 1953) 

-Applicability of Proviso — Suit for ejectment of 

trespasser wronglv instituted and pending in civil 
Court—Tenancy Laws—\jaigarh (Tenancy Laws Act 
(1 of 19(7), S. 65) — (Tenancy Laws — Rewa Land 
Revenue and Tenancy Cade (1935) ). 

In a suit for ejectment brought by a tenant a 
declaration of his tenancy rights is implicit in the 
relief sought. The forum cannot be changed by ask¬ 
ing for a superfluous relief of declaration. Under 
S. 65, Ajaigarh Tenancy Laws Act a suit for eject¬ 
ment in which the case of the plaintiff in the plaint 
was that he was the tenant of the plot and the defen¬ 
dants were trespassers lay in the revenue Court. 
Whether the plaintiff chose to call that a suit for 
possession or a suit for ejection that did not alter its 
nature. Such a suit when brought in a civil Court 
was wronglv instituted and the plaint would have 
been ordered to be returned for presentation to the 
proper Court but not dismissed on the ground that 
on the plaint allegations it should have been filed in 
the revenue Courts. But when the suit is pending in 
the civil Court after the V. P. Application of Laws 
Amendment Act, 1953, the plaint in the suit would 
not be ordered to be returned because under the 
Rewa Land Revenue and Tenancy Code a suit for 
ejectment of a trespasser lay in the civil Court and if 
the plaint is returned it would have to be again ore- 
seoted to the civil Court. The proviso to the V, P. 
Application of Laws Amendment Act will not apply 
to the case because under the proviso it is only pro- 
ceedings which have been instituted in the proper 
Courts and which are pending on the date of com¬ 
mencement of the Act that shall be continued and 
completed as if there had been no change in the law, 
AIR 1954 Vin Pra 40 (40) (Pr 1). 

VI J?P HYA P « a DESH APPLICATION OF LAWS 
ORDINANCNE (4 of 1948) 

SECTION 2 

•— s * 2—As amendded by Ordinance 20 of 1949— 
fctrect. 

The effect of these two ordinances was to extend 
to the entire state of Vindhya Pradesh with effect 
irom 9-8-1948 the criminal law previously in force 
in the Rewa State, viz , the Indian Penal Code and 
the Criminal Procedure Code with adaptations 
mu tat is mutandis. But even assuming that section 2 
or the Ordinance failed to achieve its purpose on 
account of misconception as to the previous publlca- 
tion of any particular Rewa law in the Rewa Gazette 
that Rewa law would continue to be in force in the 

lK W v; P 5u i0n n 0f State of ^ndhya Pradesh, as 

the Vindhya Pradesh law therefor, on the principle 

that on change of sovereignty over an inhabited 

territory the pre-existng laws continue to be in force 

En cl. a l ter , ed - 1 Mo ° Ind Ind App 175 (P C), 

?r- n S nofi Ba S r co ngh v * State of V,P * (1953) 

19 * 3 S 9 A 803 1 1953 S C J 563 I 1953 

fprs^fl. U^°18) AIR 1953 SC 391 (400, 401) (PtH) 

? r r S ; *7****r$"*« o[ ?°' va State in Vindhya 
Pradesh— Order of Maharaja of Rewa fixing pension 

ot its servant prior to merger — Order has effect as 

private Act- Binding on new State. See Constitu¬ 
tional Law. AIR 1961 Madh Pra 154 (FB). 

[Reversed in AIR 1966 S C 820], 

—S. 2-Construction and scope — Rewa Code of 

UWMpSSE 1959 J™bLj?78. 1959 MPLJ 796: 


-S. 1—Scope—Retrospective operation. 

Ordinance No. 57 of 1949, does not create any new 
liability. It only provides a special procedure for the 
enforcement of a pre-existing liability. Such a proce¬ 
dural law or Ordinance can operate retrospectively. 
AIR 1951 Vin Pra 11 (13) (Pr 18). 

SECTION 3 

-Ss. 3 and 5—Scope—Section not void as offending 

against Articles 14 and 31 of the Constitution. See 
Constitution of India, Arts. 14 and 31 (l). AIR 1951 
Vin Pra 11. 

SECTION 5 

-S. 5-Validity. 

Section 5 of the Bank of Bundelkhand Realization 
of Advances Ordinance (57 of L949) does not violate 
any fundamental right. AIR 1951 Vind Pra 11 (13) 
(Pt C) (Pr 13). 

VINDHYA PRADESH CLOTH AND YARN DEA¬ 
LERS LICENSING OROER (No. 3 of 1948) 

Cotton Textiles Control Order—If properly made 
and duly published—Authentication. 

The V. P. Cloth and Yarn Dealers Licensing Order 
(JII of 1948) and the V. P. Cotton Textiles Control 
Order, which were ostensibly made under the V. P. 
Essential Supplies Ordinance (XI of 1948) on 30-1- 
1949, cannot be said to have been properly made, 
because, though made in the name of the Govern¬ 
ment of V. P., were made by the Secretary to Revenue 
Minister, in charge of Food and Civil Supplies, and 
cannot be deemed to have been made bv the Govern¬ 
ment or the Rajpramukh of Vindhya Pradesh; in the 
absence of any authenticated copies signed by the 
Rajpramukh or any order by him authorising either 
the Minister or the Secretary to the Minister to make 
such orders. 

Further then the printed list-of contents described 
as Extraordinary Gazette which accompanied the 
cyclostyled material, in which were included both 
in° r T 0rS ’ mentioned only the Licensing Order (3 of 
1948) but not the Textile* Control Order, only the 
first may be presumed to have been published in the 
Gazette and not the second as no presumption of 
publication would attach to the second order. AIR 
1951 Vin Pra 47 (48) (Pt A) (Pr 5). 

CLAUSE 2 

a ^^indhyaPradesh Cotton Textiles Con- 

tr °i *9f^S r ’ S’ 33 — P e P u fy Commissioner not ap¬ 
pointed licensing authority under Cl. 2 (j) passing 

order under V. P Order Cl. (3) of 1948-D. C. pur¬ 
porting to act under delegation of powers from Textile 
Commissioner under Textiles Control Order - Order 

(RCMfc 9)? ° Va d * m 1951 Vindh Pra 47 ( 49 > 

VINDHYA PRADESH COTTON TEXTILES 
CONTROL ORDER (1948) 

—Order not duly published. See V. P. Cloth and 
pfa^? 66 6rS L censing 0r der, 1948. AIR 1951 Vin 

CLAUSE 33 

r^S!v 3 1 3 '"' S . co ??~ Delegation of Powers by Textile 

a! *° ner t0 i D ?? uty Commissioner—Validity and 

fesss 

a. 2 0) AIR im Vindh Pra 4?““ LiC8nsiDg 0rd ec, 
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V. P. COTTON TEXTILES CONTROL ORDER (1943) Cl. 33 


- —Cl. 33 — Essential Supplies (Temporary Powers) 
Act s -4—V’iDdhva Pradesh Colton Textiles Control 
Order, S. 33—Delegation of powers by Textile Com. 
missioner is a second delegarion which is not possible 
under the Central Act nt 1946. See Essential Sup. 
plies (Temporary Powers) Act (1946), S. 4. AIR 1951 
Vindh Pra 47. 

VINDHYA PRADESH CRIMINAL LAW 
AMENDMENT (SPECIAL COURTS) 
ORDINANCE (5 of 1949) 

See under Public Safety. 

VINDHYA PRADESH FOOD CRAINS 
MOVEMENT AND CONTROL 
ORDER 

CLAUSE 3 

-Cl 3 (2)—Ingredients for offence under Cl. 3 (2) 

are different from those of offence under Cl. 3 (1) — 
Nature of defence indicated. A I R 1955 N U C 
(Vindh Pra) 1093. 

VINDHYA PRADESH CRAM PANCHAYAT 
ORDINANCE (24 of 1949) 

See under Panchayats. 

VINDHYA PRADESH CRAM PANCHAYAT 

RULES (1949) 

See under Panchayats. 

VINDHYA PBADESH LAND REVENUE 
AND TENANCY ACT (30 of 1955) 

See under Tenancy Laws. 

VINDHYA PRADESH LETTTNG OF 
HOUSES AND RENT CONTROL 
ORDER (1950) 

See under Houses and Rents. 

VINDHYA PRADF.SH LAWS VALIDATING 

ACT (6 of 1952) 

SECTION 7 

9 -S. 7—C P. and Berar Sales Tax Act, S. 2—As 

extended to Vindhya Pradesh — Valid-Notification 
under No. S. R. O. 6 D/- 29-12-1950 extending C. P. 
Act21of 1947 to,V. P. with modifications in exercise of 
powers conferred by S. 2, Part C, State Laws Act. 1950 
—Central Government Notification No. 52 ECON — 
Effect of—The Act was to come in force in Vindhya 
Pradesh from L4-1951. Government of Part C States 
Act (49 of 1951). Ss. 21, 22—Part C States (Miscella¬ 
neous Lav/s) Repealing Act (66 of 1951) effaced 
V. P. Sales, tax Ordinance 2 of 1949—V. P. Act (6 of 
1952) does not re-extend the C. P. & Berar Sales Tax 
Act to V P.—Vindhya Pradesh Sales Tax Ordinance 
(2 of 1949), repealed. See Sales-tax — C. P. 6c Berar 
Sales-tax Act (21 of 1947), S. 2. AIR 19G2 S C 981. 

VINDHYA PRADESH ORDINANCE 

(15 of 1949) 

SECTION 2 

-S. 2—Offence uuder — Possession of mixture of 

pure ghee and vegetable ghee. 

A person found in possession of mixture of vege¬ 
table ghee and pure ghee is not guilty of an offence 
under S. 2 of the Ordinance which prohibits import, 
sale and possession of vegetable gh^e only. 1952 Cri 
L J 150 : AIR 1952 Vin Pra 3 (4) (Pr 8). 

VINDHYA PRADESH ORDINANCE 

(48 ot 1949) 

—Adaptations of S. 4, Penal Code and S. 188, in 
Criminal P. C. in V. P.—Legality —Constitution of 
India, Art. 20. 


Adaptations to S. 4 Penal Code and S. 188, Criminal 
P. C. by the Raj Pramukh of V. P. i n May and in Sep¬ 
tember 1949, by V. P. Ordi. XLVIII (48) of 1949 are 
not repugnant to evRting central law, but are just the 
bringing of the V. P. laws in line with that of the 
Dominion Legislature. 

Apart from the finding these adaDtations can, even 
if brought in for the first time in May and September 
1949, act retrospectively. 

Articlp 20, Constitution of India, has no aDplication 
because the new law does not create any offence 52 

Cri L J 561 r A I R 1951 Vindh Pra 17 i34) (Pt K) 
(Pra 111, 112). 1 

VINDHYA PRADESH ORDINANCE 

(56 of 1949) 

-Appeal from decision of Special Judge’s Court 

created bv V. P. Ordinance (56 of 1949 lies to the 
Judicial Commissioner’s Court — Single Judge is 
competent to hear it — (Interpretation of Statutes) — 
(Bhopal and V. P. Judicial Commissioner’s Court Act 
(41 of 1950), S. 7). 52 Cri L J 561 , AIR 1951 Vin 
Pra 17. 

VINDHYA PRADESH SALES TAX 

ORDINANCE (2 of 1949) 

See under Sales Tax. 

VINDHYA PRADESH SUGAR (CONTROL) 

ORDER (1950) 

-Validity of. 

The Vindhya Pradesh Sugar (Control) Order 1950 is 
not properly made, as it purports to have been made 
under the Vindhya Pradesh Essential Supplies 
(Temporary Powers) Ordinance 1948 which had 
already been repealed by the Part C States Laws 
Act 1950, 

Further the Chief Commissioner was not comoe- 
tent to make the order which he made on 1.5-1950 
even under the Essential Supplies (Temporary 
Powers) Act, 1940, as the power to make such an 
Order was nof delegated to him under that Act. 1953 
Cri L J 70 1 AIR 1952 Vin Pra 86 (87) (Pt A) (Prs 6, 7). 

VINDHYA PRADESH TENDU LEAVES 
ACT, 1953 (6 of 1954) 

SECTION 3 

@-S. 3 (2) (c)—Licence to purchase tendu leaves 

—Condition in licence restricting it to purchases from 
contractors only—Condition not justified by S. 3 (2) 
(c) of the Act nor does R. 4 save it. It is therefore 
ultra vires and void. See Constitution of India, 
Art. 19 (6). AIR 1960 S C 994. 

VINDHYA PRADESH TENDU LEAVES 

RULES (1954) 

RULE 4 

•-R. 4—Scope—Licence to purchase tendu leaves 

—Condition restricting it to purchases from contrac¬ 
tors only—Condition not saved by S. 3 (2) (c) of the 
Act or R. 4 and is therefore ultra vires and void. See 
Constitution of India, Art. 19 (6). AIR 1960 S C 994. 

VIS MAJOR 

See (1) Contract Act (1872), S. 50. 

(2) Tort—Negligence. 

(3) Words and Phrases. 

VOIDABLE CONTRACTS 

See Contract Act (1872), Ss. 2 (i), (3), 19, 19A 
and 04. 

VOIDABLE MARRIAGE 

See (1) Hiudu Marriage Act (1955), Ss. 11, 12. 

(2) Mahomedan Law. 



VOIDABLE SALE 

See (1) Limitation Act (1903), Arts. 44 & 97. 

(2) T. P. Act (1882), S. 53. 

VOID AGREEMENTS 

See Contract Act (1872), Ss. 23, 25,27, 28, 29, 30. 

VOID BEQUESTS 

See Succession Act (1925), Ss. 112,113,114. 


VOID CONTRACTS 

See Contract Act (1872). Ss. 2 (j), 20 & 23 to 30. 

VOID, CONTRACTS BECOMING 
See Contract Act (1872), S. 05. 

VOID ELECTION 

Grounds for 

See Representation of the People Act (1951), S. 100. 

VOID MARRIAGE 

See (1) Christian Marriage Act (1872), S. 4. 

(21 Hindu Marriage Act (1955), Ss. 11, 12. 

(3) Mahomedan Law. 

Spouse cannot claim maintenance. 

See Criminal P. C. (1898), S. 488. 

VOLUNTARILY CAUSING 
GRIEVOUS HURT 
See Penal Code (1800), S. 322. 

VOLUNTARILY CAUSING HURT 
See Penal Code (I860), S. 321. 

VOLUNTARY PAYMENT 
See Contract Act (1872), Ss. 09, 70. 

VOLUNTARY REFERENCE OF 
INDUSTRIAL DISPUTE 

See Industrial Disputes Act (1947), S. 10A. 

VOLUNTARY WINDING UP 

See Statutory cross-references under (I) “Com. 
panies and (ii) “Insolvency”. 

. VOTE 

Right to 

See Representation of the People Act (1951), S. 62. 
-Fundamental right, if 
See Constitution of India, Arts. 220 and 32. 

VOTES 

See (1) Constitution of India, Arts. 324-320. 

(2) Representation of the People Act (1951) 

Ss. 02-63 and ' 

(3) Statutory cross-references under “Elec 

tions”. 

VOTING 

Method and manner of. 

See Representation of the People Act (1951), S. 03. 

VRITTI 

See (I) Civil P. C. (1908), Ss. 9, 00. 

(2) T. P. Act (1882), S. 6. 

Suit in respect of. 

See Civil P. C. (1908), S. 9. 

VYAWAHARA MAYUKH 
See Hindu Law—Texts. 

WAGE BOARD 

Soe 1 It “m 1 a al Dlsputes Act (1947)l S - 15 > Soh - 2 - 


VOIDABLE SALE 1021 

WAGERING AGREEMENTS AND CONTRACTS 
See Contract Act (1872), S. 30. 

WAGES 

See (1) Industrial Disputes Act (1947), S 2 (rr) 
Sch. 3, Item 1. 

(2) Minimum Wages Act (1948). 

(3) Payment of Wages Act (1936), 

(4) Working Journalists (Fixation of Rates of 
Wages) Act (1958). 

.*■> \ W Arl' m on’r 


(5) Workmen’s Compensation Act (1923), S 2 

(l)(m). 

Absence from duty. 

See Payment of W’ages Act (1936), S. 9. 

Advances, deductions for. 

See Payment of Wages Act (1930), S. 12. 
Attachment. 

See Civil P. C. (1908), S. 60. 

Deductions from, 

—Advances. 

See Payment of Wages Act (1936), S 12 
—Damage or loss. 

See Payment of Wages Act (1936), S. 10 
—Decision of claims arising out of. 

See Payment of Wages Act (1936), S 15 
—Permissible deduction. 

See Payment of Wages Act (1930), S 7 
—Services rendered, deduction for. 

See Payment of Wages Act (1930), S. 11. 

Defined. 

See Sil Employees’!State Insurance Act (1940) 'S 2 

(2) Industrial Disputes Act (1947), S 2 rr ' 2 * 

(3) Minimum Wages Act (1948* S. 2 (h) 

(4) Payment of Wages Act (1930), S. 2. 

Kind, wages in. 

See Minimum Wages Act (1948), S. 11. 

Leave period, during. 

See Factories Act (1948), S. 80. 

Minimum. 

SCB(1) N AcH y ie P „fl 9 e h 2 ) MinimUm Wa «« Fixation 

(2) Minimum Wages Act (11 of 1948). 

Minimum wages. 

—Fixing of. 

See Minimum Wages Act (1948), Ss 3.4 5 
—Payment of. ’ ’ 

See Minimum Wages Act (1948). S 12 

Overtime, 

See Minimum Wages Act (1948), S. 14. 

Responsibility for Dayment of 
See Payment of Wages Act (1936), S 3 
Suit for. * * 

—Limitation. 

See Limitation Act (1908), Arts. 7,102. 

Time for payment. 

See Payment of Wages Act (1930), S. 5 
Wage period. * * 

See Payment of Wages Act (1930), S 4 

Worker working for less than normal ’working 
See Minimum Wages Act (1948), S. 15. d>3r * 

WAGES IN KIND 

See Minimum Wages Act (1948), S. 11 . 

WAGING WAR 

See (I) Constitution of India. Art 53 
(2) Penal Code (I860), S. 121. * 

Conspiracy to wage war. 

See Penal Code (1800), S. 121A. 

WAIVER ‘ 

"“'uffA'” 1 *""- 
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WAIVER 


Constitution of India. Art. 226. 
Contract Act (1872), S. 55 
(21 Evidence Act (1872), Ss. HO. 115. 

(3) Limitation Act (1908). Art. 74 

(4) T. P. Act (1882), S. 113. 

Notice to quit, waiver of. 

See T. P. Act (1882), S. 113. 

Notice under S SO, Civil P. C. (190S). 

See Civil P. C. (1908), S. 80. 

Privilege, waiver of. by prince or chief. 
See Civil P. C. (190S). S. 86. 


WAJIB-UL-AFZ 

See also (1) Civil P. C. (1908), S. 9. 

(il Custom. 

(3) Evidence Act (1872), Ss. 35, 49. 

(4) Enactments under ‘Tenancy Laws”. 
Construction. 

—Meaning of words — “Zamindar” Meaning of. See 
•jWords and Phrases—‘Zamindar”. AIR 1955 All 59 

(FB). 

Evidentiary value. 

See Evidence Act (1872), S. 35. 

Jubbel State. 

-Jubbal State — Scope and applicability — It is 

optional with the State to make the grant or not of 
the escheated estate or not, but once it elects to do 
so, it is bound to follow the order of precedence in 
the clause. The command is imperative and its 
obedience has the natural consequences of nullifying 
the grants made to the strangers. See Civil P. C. 
(19081, S. 9. AIR 1954 Him Pra 6 (9, 10) (Pt B) 
(Prs 11, 14). 

Baigarh District. 

-Raigarh Districts, Ss. 28 and 30—Minor ryot—If 

can allow bolding to lie fallow. 

There is no reason to suggest that the word “ryot” 
occurring in S. 28 of the Wajib-ul-arz refers only to 
adult ryots. The words “Nabalig ryot” occurring in 
S. 30 (a) of the Wajib-ul-arz suggests that ryots can 
be minors also, and that such minors will be deemed 
to be ryots. A “minor ryot” may lease out the hold¬ 
ing till he attains the age of 18 years but he certainly 
cannot allow the holding to lie fallow. 1951 Nag L'J 
196 (Rev). 

WAKF 

See (1) Bengal Wakf Act (13 of 1934). 

(2) Bihar Wakfs Act (8 of 1948). 

(3) Mahomedan Law—Wakf. 

(4) Mussalman Wakf Act (1923). 

(5) Mussalman Wakf Validating Act (1913). 

( 6 ) U. P. Muslim Wakfs Act (13 of 1936). 

(7) Wakf Act (29 of 1954). 

Defined. 

See (1) Mussalman Wakf Act (1923), S. 2 (e). 

(2) Mussalman Wakf Validating Act (1913), 
S. 2 (1). 

WAKF ACT (CENTRAL ACT) (29 of 1954) 

SECTION 3 

•-S. 3 (D—Scope—Wakf-alal-aulad of Talukdari 

property by Muhammadan talukdar—Wakf for bene- 
tit of wakif, his family and descendants, generation 
after generation — Validity — Wakf violates rule 
against perpetuity in S. 12 and is invalid. See 
Tenancy Laws — Oudh Estates Act (1 of 1869), S. 2. 
AIR 1962 S C 1722. 

SECTION 3 

0 —Ss. 3 (1), 28—Nature of Wakfs with which Act 
deals — Distinction between Wakfs recognised by 
Muslim law and religious endowments recognised by 
Hindu law on the one hand and public charit¬ 
able trusts as contemplated by English law on the 
other — Trust executed by Nizam of Hyderabad on 


i4th June, 1954 - Construction - Trust held not a 
wakf aDd did not fall within provisions of Act 

J uu 8 v Director of Endowments*, 
(1984) 1 S CJ 28* : (1964) 1 Mad L J (SC) 84, 
(1964) 1 Andh VV R (SC) 84 : (1963) 1 S C R 469 

A'* 1963 S C 985 (988, 989, 992) (Prs 9, 10,11, 12, 
13, 20). 


Ss. 3 (g) and 4 6 ( 1 ) — "Net income” calculation 
of—Expenses of cultivation to be deducted. 

In calculating “net income” for the purpose of 
S. 46(1) read with S. 3 (g) the expenses of cultiva¬ 
tion must be deducted. “Total income” in S. 3 (g) is 
income “exclusive” of the expenses of cultivation and 
“net income” is the total income so defined ‘minus* 
the revenue, cess, rates and taxes payable to the 
Government or any local authority. (1964) 2 Ker L I 
435-(1964) 2 Ker LR 469 : 1964 Ker LT 367 : 
(1964) 2 I T J 352 : AIR 1964 Ker 310 (311) (Prs 3, 
3, 7, 9,10, 12) (DB). 


-Ss. 3(1), 5(2)— Dedication of properties for 

charity by testator — Document also creating charge 
in favour of his two relations on a small extent of 
income for duration of their lives—Held that as the 
document notwithstanding the dispositions in favour 
of the relations substantially endowed the properties 
for charity permanently the Wakf Board had juris¬ 
diction to treat the wakf as one comiDg under the 
Act—Held also that though the wakf deed mentioned 
charitable and secular objects, an allocation of in¬ 
come from the wakf properties between the two ob¬ 
jects was not necessary before the Wakf Board made 
a notification under S. 5 (2). AIR 1965 Mad 121 (122) 
(Prs 7, S) (DB). 

-S. 3—Definition of term in Act—It has to be read 

with due regard to scheme of Act. See Interpretation 
of Statutes. AIR 1964 Mad 18 (DB). 

-S. 3 (1)—W’akf—Mutawalli—Vesting of power of 

alienation of wakf property in — Not inconsistent 
with wakf under Mahomedan Law. See Mahomedan 
Law-Wakf. AIR 1964 Mad 18 (DB). 

-S. 3 tit—Wakf — Muslim religion does not pro¬ 
hibit chanty whereunder non-Muslim is likelv to be 
beneficiarv. See Mahomedan Law—Wakf. AIR 1904 
Mad 18 (DB). 

-S. 3 (1)—Wakf—Meaning of — Mode of creating 

wakf. 

Under Mohammadan law, wakf, means permanent 
dedication of properties for aDy purpose recognised 
by law as, religious, pious or charitable. It can be 
created by adopting his favourite mode of creating 
wakf or by endowing properties conforming to the 
law of trusts. AIR 1964 Mad IS (20) (Pt A) (Pr 9) 
(DB). 

-S. 3 (a) and (1) — Beneficiary — In case of public 

utility wakf should be intended exclusively for 
Muslim community. AIR 1904 Mad 18 (22, 23) (Pt F) 
(Pr 20) (DB). 

_Ss. 3 (a), (1), 25 and 32—Wakf created for object 

of public utility-When it is not for benefit of Mus¬ 
lim community exclusively it is excluded from opera¬ 
tion of Act. AIR 1964 Mad IS (23) (Pt G) (Prs 22, 
23) (DB). 

_S. 3 (1) — Wakfs — Wakf by immemorial user— 

Land used for Masjid and for Moharam festival from 
time immemorial — Land is wakf Evidence of ex- 
press dedication not>necessary. See Mahomedan Law 
-Wakfs. AIR 1962 Orissa 95. 


SECTION 5 

-S. 5 (2)—Dedication of properties for charity by 

testator — Document also creating charge in favour 
of his two relations on a small extent ot income for 
duration of their lives — Held, that as the document 
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notwithstanding the dispositions in favour of the 
relations substantially endowed the properties for 
charity permanently to the Wakf Broad had Jurisdic¬ 
tion to treat the Wakf as one coming under the Act 
—Held also that though the wakf deed mentioned 
charitable and secular objects, an allocation of 
income from the wakf properties between the 
two objects was not necessary before the Wakf Board 
made a notification under S. 5 (2). Sea Wakfs Act 
(1954), S. 3 (1). AIR 1965 Mad 121 (DB). 

SECTION 11 

Ss. II, IS, 52, 62, 63 and 67—Validity—(Consti¬ 
tution of India, Art. 26 (b) and (d).> 

The provisions of Ss. 11, 18, 52. 02, 03 and 07 do 
not run counter to Art. 20 (b) and (d) of the Consti¬ 
tution and are valid. I960 MFC v2 i 1960 lab L I 

^'lOjniPLl 771, AIR 1959 Madh Pra377 
(381, 382) (Pt C) (Prs 36, 39 to 42). 

SECTION 18 

IS (1) (b) — Removal from membership — Re¬ 
quisites for satisfaction of Government must be 
honest and bona fide -Chairman adopting course not 

Chairman — No prejudice to interest of Wakf— 
Government removing meaner for alleged dis 
courteous action - Order held not bona fide and 
therefore not valid. (1959) 1 M L T (SC) 5 • 19=59 s r r 

gffi 

? 6 s, Am 1964 Andh p, “ 244 < 245 ' 

*”' h ' 7 ^Lt” n ’- d ( C “ n ot 

SECTION 25 

oTtbiL 3 ' X’ -X f or °fi| ec £ 

Muslim community exclusively it ° excluded 6 ? 1 ° f 

air 

SECTION 28 

tsSpsSsa! 

fill w*rtS» b0n ~ TrUSl , heId not a wakf and did not 

tall within provisions of Act. See Wakf Aemo??\ 
s * 3 (1). AIR 1963 S C 985. aw (1954 )* 

SECTION 32 

isJdbi. ““"oSant?Sffl-a 

SECTION 42 

M P L , 77! : AIR 1959 


•S. 42 — Application under S. 42 of Wakf Act 
(1954)—Wakls Board has jurisdiction to go into ques¬ 
tion — Application under Art. 226, premature. See 
Constitution of India, Art. 220. AIR 1963 Mad 132. 

SECTION 43 

-S. 43 — Application for removal of mutawali — 

Wakf Board has jurisdiction to enquire into allega¬ 
tions. AIR 1993 Mad 132 (133) (Pt A) (Prs 3, 4). 

SECTION 40 

——Ss. 46 (I) 3 (g) — “Net income”, calculation of 
—•Expenses of cultivation to be deducted. See Wakf 
Act (1954), S. 3 (g): AIR 1964 Ker 310 (DB). 

SECTION 52 

——Ss 52, 11,18, 62, 63 and 67—Provisions do not 
violate Art. 20 (b) and (d) of the Constitution—(Con 

India ’ Arf - 20 (b) aod <<*)• See Wakfs Act 
(I9o4), S. 11. AIR 1959 Mad Pra 377. 

SECTION 55 

— Ss. 55, 69-Scope aod interpretation-S. 55 whe- 
ther jmphedly repeals Ss. 92 and 93, C. P. Code or 

S. 18, Religious Endowments Act, 1863, so far as 
wakfs are concerned - Application by any person or 
authority other than Board for sanction of Collector 
under S. 93. C. P. Code for institution of suit under 
S. 92 against trustees of Wakf-Maintainable-Sanc- 

lon of Board required under S. 55 (2) is in addition 
5? tbat squired under S. 92. C. P. Code. ILR f 1962? 
2 *Ker 187 : 1902 Ker L J ‘.902 : 1962 Ker L T 544 
AIR W02 Ker 343 (343, 346, 352) ( p" 2, [4 57 5 

-—S. 55 (2) — Sanction of Wakf Board to file suit— 
Co S di «oos - Whether judicial act - Interference 
under Art. -20 of the Constitution — Granting : 0 f 
sanction by Advocate General under S. 92 of Civil 
P. C. Nature of—It is not judicial act AFR iQfld 

20 22f(DB)°' 251) lPl B) (Prs 12 ' ?iua 

—S 55 (2)— Suit relating to a wakf-Order of the 

suit—Writ”f eerUorarT " re ' USiDg S * UC,ion ,0 «• 

ss sstt: ffss, 

trative act of the Board and outside the purv“ v of 

correction by the issue of a writ of certiorari 79 v« j 

LW «49 ! ILR (1961) Mad 493 , (1961> ML1 77 
AIR 196L Mad 244 (246, 247) (Prs 15, IS)? U ?? 1 

T“ S - b5 and (2)—Decision of Board as to filintr 
of suit itself or granting consent to another to file — 
If judicial or quasi Judicial-Correction by certiorari 
It is not judicial or quasi-judicial and is out-side the 
purview of correction by certiorari See 
of India, Art. 228. AIR 1901 Xd 244. Coast,tutloa 

SECTION 59 

g3«g lararte Mi 

SECTION 02 

violate Art. 26 (b) and*(dloathe Co^TtituH DS d r DOt 

flM 

SECTION 63 

cSSSate 
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stitution of India, Art. 20 (b) and (d). See Wakfs Act 
{ 1954), S. 11. AIR 1959 Nladh Pra 377. 

SECTION 67 

-Ss. 67, U. IS, 52, 62 and 63 — Provisions do not 

violate Art. 20 (b) and (d) of the Constitution—(Con- 
stitution of India, Art. 20 (b) and (d)). See Wakfs Act 
(1954), S. 11. AIR 1959 Madh Pra 377. 

SECTION 69 

g)-Ss. 69, 55 — Scope and Interpretation — S. 55 

whether impliedly repeals Ss. 92 and 93, Civil P. C. 
or S. IS, Religions Endowments Act, 1803, so far as 
wakfs are concerned — Application by any person or 
authority other than Board for sanction of Collector 
under S. 93, Civil P. C. for institution of suit under 
3 . 92 against trustees of Wakf—Maintainable—Sanc- 
v ion ot Board required under S. 55 (2) is in addition 
to that required under S 92, Civil P. C. See Wakf 
Act (29 of 1954), S. 55. AIR 1962 Ker 343 (FB). 

WALI-UD-DOWLA SUCCESSION ACT 
(HYD.ACT 16 of 1950) 

See Hyderabad Wali-ud-dowla Succession (Deci. 
sion of Disputes) Act (10 of 1950). 

WANDERING AND DANGEROUS LUNATIC 

See Lunancy Act (1912), S. 14. 

WANT OF JURISDICTION 

See (1) Civil P. C. (1908), Ss. 11 and 115. 

(2) Constitution of India, Arts. 220 and 32; 227. 

W \NTONLY GIVING PROVOCATION WITH 
INTENT TO CAUSE RIOT 

See Penal Code (1860) S. 153. 


workmen’s Compensation — Workmen’s Compensa¬ 
tion Act (1923), S. 19. 

The War injuries are regarded as a special class of 
injury outside the intention and scope of previous 
legislation and compensation for such injuries is to 
be determined and paid in accordance with the 
scheme framed and by the authorities appointed 
under the Ordinance. (1944) 2 All E R 415; (1940) 
A C 543, Rel. on. ILR (1952) 2 Cal 412 : SS Cel L J 
137 : 56 W N 73 : AIR 1952 Cal 112 (115,116) 
(PtD) (Prs 26, 29). 

WAR MEASURES 

See (1) Defence of India Acts (1939) and (1902). 

(2) Defence of India Rules (1939). 

WARRANT CASE 

See (1) Criminal P. C. (1898), Ss. 4 (1) (w) and 251- 
259 and 

(2) Statutory Cross-references under "Criminal 
Trial. 

Acquittal in. 

See Criminal P. C. (1898), S. 258. 

WARRANT FOR GOODS 

Stamp duty. 

See Stamp Act (1899), Art. 05. 

WARRANT FOR LEVY OF FINE 
See Criminal P. C. (1898), Ss. 380, 387. 

WARRANT OF ARREST 

See Statutory cross references under “Criminal 
Trial. 1 ' 

WARRANTY 

See (1) Sale of Goods Act (1930), Ss. 12 and 13. 

(2) T. P. Act (1882), S. 55. 


WAR 

C PP m Civil P. c. (1908), S. 9-Act of State. 

( 2 ) Contract Act (1872), S. 56.‘. 

(3) Constitution of India, Arts. 51, 53, 220 and 
' 9 Q 2 352. 

(4) Penal Code (1860), Ss. 121 to 127. 

WARDS 

See (11 Bengal Cou '‘^ 1879)> 

(2 Guardians and Wards Act (1890). 

. 3 » Hindu Law-Guardianship. 

(4) Mahomedan Law-Guardianship. 

(5) Mysore Guardians and Wards Act, S. 10. 

WAREHOUSE 

gfee Sea Customs Act (1878), S. 3. 

WAREHOUSE KEEPER 

esponsibiliyof. mcibi c 193 

See Sea Customs Act (1878), S. 12,5. 


Of title. 

See T. P. Act (1882), S. 55. 

WAR RISKS (GOODS) INSURANCE 
ORDINANCE (9 of 194UJ 

SECTION 7-A 

_S. 7 -A-Scope — Section 7.A, is the only other 

provision under which the liability for payment of 
the Dremium can be ascertained. See Income-tax Act 
(19225®S. 10 (2) (iv). AIR 1958 All 612 (DB). 

WASHING FACILITIES IN FACTORY 
See Factories Act (1948), S. 42. 

WASTE 

See (1) Hindu Law-Widow. 

(2) T. P. Act (1882), S. 70 (Waste by mortgagee 
in possession), S. 60 (Waste by mortgagar). 

Mortgagor by. 

See T. P. Act (1882), S. 60. 

Mortgagee in possession, by. 

See T. P. Act (1882), S. 70. 


WAREHOUSING PORT 
See Sea Customs Act (1878), S. 3. 

WAR INJURIES ORDINANCE (CENTRAL 
WABI ORDINANCE 7 of 1941) 

SECTION 4 

C 4 _ WroDg decision on fact condition prece- 
“Jto jurisdiction-Such decision may be questioned 
a Vv.L iunerior Court has power to quash it by 
°rtiorari. See Constitution of India, Art. 226. AIR 
952 Cel 112. 

— S 4—(As amended by Ordinances 1 and 39 of 
i)42)—War injury-jurisdiction of Commissioner of 


WASTELAND 

See (1) Custom. 

(2) Easements Act (1882), S. 18. 

(3) Limitation Act (1908), Arts. 142 and 144. 

WASTE LANDS CLAIMS ACT (23 of 1863) 

SECTION 1 

_S 1 — Istahar served for 15 days instead of 90 

days as required by section - Merely an irregularity. 
(1962) 2S Cut L T 23. 

WATAN 

See Bombay Hereditary Offices Act (3 of 1874 ), S. 4. 


WATAN ACT (BOMBAY) 


1025 


WATAN ACT (BOMBAY) 

See Bombay Hereditary Offices Act (1874). 

WATER CESS 

See Madras Irrigation Cess Act (7 of 1865). 

WATER CHANNEL 
See Easements Act (1882), Ss. 7, 15, 18. 

WATER COURSE 
See Easements Act (1882), S. 7. 

WATER RIGHTS 

See Easements Act (1882), Ss. 7,15, 18. 

WATERS 

See Statutory cross-references under “Irrigation.” 
Territorial, 

See Constitution of India, Art. 297. 

WATER WAYS 

See Inland Steam Vessels Act (1917). 

WAY 

See Statutory cross-references under “Highway". 

WEALTH 

See Wealth-tax Act (1957). 

WEALTH TAX ACT (CENTRAL ACT 

27 of 1957) 

SECTION 1 

—S. 1 — Act is within legislative competence of 
Parliament under List 1. Entry 86. See Constitution 
of India, Art. 240. AIR 1963 Mys 111 (DB). 

“—?*,^Validity of Act — Act does not contravene 
Art. 14. See Constitution of India, Art. 14. AIR 1964 
Orissa 128 (DB). 

——S. 1-Retrospective effect — Computation of net 
weilth, with reference to assets of previous year on 
31st March 1957 justified. 

A statute is not retrospective merely because a part 
of the requisites for its action is drawn from a time 
antecedent to its passing. The assets of an individual 
on 1st April, 1957 are alone liable to wealth tax, but 
they must necessarily include the assets acquired by 

ye , ar * AIR 1902 S C 1000 and 
110 ER 811, Re), on. (1965) 56 I T R 298 i 
WRIT J (Supp) 140 I ILR (1964) Cut 1: 30 Cut 
LT 299 : AIR 1994 Orissa 128 (134) (Pt G) (Pr 19) 

(OBJ. 

_ . . SECTION 2 

Sub-section 2 (c). 

€ "'^ 8 ' 2 (c) and 2 (e) (v)—Lease in favour of assessee 
tor term of 25 years — Lease-deed enabling either 
party to determine lease at an earlier time by notice 

interest of assessee is not an "asset” 
witlun the meaning of section. 

Where the Government had granted ;a lease in 
xavour of the assessee in respect of certain salt pans 
an i j ^° venan t in the lease deed, while it pur- 

,p0r ui j° , 8 8 rant of a lease for a term of 25 years, 
enabled either party, by notice, to determine the lease 
«tan earlier time, the leasehold interest in the pans 
was not an ‘asset’ within the meaning of S. 2 (e) (v) 
and its value was not includable in the net wealth of 

fcfjSTTciKra ™°; 3 

&!?}£«* 19a5 Mad 182 (183 ' m > 

Sub-section 2 (d). 

Ss. 2 (d), (g), 45 (d) and 3 — Exemption under 
5>. 45 (d) oan be olalmed from date of registration of 
[Vol. 14.] Fn.D. 65. 


company and not from date it goes into production 
-See Wealth Tax Act (1957), S. 45 (d). AIR 1965 
Ker 101 (DB). 

2 (d), 5 (1) (xxi) and Second Proviso — 

Wealth-tax—Exemption—Company—New and sepa¬ 
rate unit—When set up — Period of exemption, 
where operations begun before Wealth-tax Act. 

Held, on factsof the case that.the proper meaning to 
be as signed to the expression "set up” in S. 5 (l)(xxi) 

of the Wealth-tax Act is ready to commence busi 
ness. 

__ ,. a - mean commencement of the 

operations for establishment of the factory. The 
resolution of the Board of Directors, the orders 

okl- At purahas “ ) 2 machinery, and the licence 
obtained from the Government for constructing the 

factory are merely initial stages towards setting up 
however necessary and essential they may be to 

further the achievement of the end. It is not, how¬ 
ever the actual functioning of the factory or its gotoe 

T'^*SR** ? n a L one b0 calle d setting up cf 

‘Tk Where ’^ h ° Ugh r th0 unit isset U P after 
tbe Act, the operations for its establishment are 

commenced earlier than the Act, the exemption will 

be available to the assessee only for a period of the 

first assessment years under the Act, in view of the 

language of the proviso to S. 5 (I) ( lx i| a n 3 Ihl 

ex P ress * 0D “assessment year 1 in S. <> 
^l',} (1963) Mad 45: (1963) 2 M L J 13i 

(Viim” 1T “ ”' 

Sub-section 2 (e). 

- S. 2 (e)(i), 2 (m) (ii). 5 and 25—Zamindari Aboli 

tion Compensation Bonds-Retention as security f o ; 

arrears of agricultural income-tax-Bonds, assessable 

2LkMw * ul U tUM L ,ncom f whether deductible 
debt Wealth-tax Proceedings — Whether adminic 

txative or quasi-judicial—Revision by CommisSoner 

re u, edy by way ot appeal not availed- 
•S«pf he - r amenable . t0 certiorari-Words and Phrases 

hear the assessee be&osS t‘ 0 S T 

cultural income-tax is not a debt which c L, g i 

on, or which has been incurred in relation f red 

asset in respect of which wealth-t?x L ‘o? ™ 

under the Wealth-tax Act. Agricult.fr,,n??* payab,e 
not a tax on agricultural land. The U P AarUlu** *? 
Income-tax Act, 1949 (Act III of 1949? i * ral 

cootaiD any Provisioa charging aS„^ no i 
with payment oi agiicultural incnme-tax WmL ( ° d 

t “ ot pa y. abIe ° Q agricultural land, but that* 
because it is not an as>et at all within th* Ut *. ** 

S. 2 (e| (i) Of the Wealth taVicr and not ht n ‘“ g ° f 

S. 5° Timno'lfi f 2 0 ° 0 m a 9 a ^o ta U‘ d \ bi '''V Ser 

a vs* 1 ; aw. SS®?a?/ 

ss sks sa ss a* s a 

sc 1110! AIR 1982 s C 1217- air S , 0 n 8 j, A ' R J^ 
AIR 1953 Puni 27- L R Yh ii R ,i 9 3 S C 0Qg ; 

139 : (1919) I r. r w.j {\„ 4 5LLA .176; 37 M L f 
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All 488 (491, 493, 494) (Pts A, F, G) (Prs 7, 12, 13, 
14) (DB). 

-Ss. 2 (e) (v), (m), 3, 5(l)(ii) and 7—Wealth- 

tax-Ststos — Hindu male having deceased father’s 
estate-Wife and daughters, but no male issue— 
Hindu undivided family or individual. 

As the wife and daughters constituting the other 
members of his undivided family did not have any 
rights of ownership over the assets, the assets 
belonged to him alone od the material dates. AIR 
1937 P C 36; (1963) 2 M L J 322 : (1903) 2 I T J 248 : 
(1963) 48 I T R 959 s I L R (1903) Mad 604 ; (1964) 
53 I T R 613 ; (1958) 34 I T R 20 (ED); AIR 1902 
S C 59 j AIR 1954 S C 379 ; (1964) 51 I T R 790 ; AIR 
1935 Bom 412; AIR 1937 P C 239, Ref. (19051 2 Andh 
W R 321 : G5 I T R 579 : (1965) 2 I T J 429 : AIR 
1965 Andh Pra 447 (450) (Pt A)'(Pis 9, 13,14) 
(DB). 

-S. 2 (e)—“Assets”—Shares in a limited company 

— Are assets includible in wealth of an assessee. See 
Wealth Tax Act (1957), S. 4 (1). AIR 1963 Andh Pra 
486 (DB). 

-Ss. 2 (e), 4 (l), (2), (18)—Assessee an ex jagirdar 

— Commutation amount receivable by him for 
liquidation of his rights in the jagir — Is an asset 
includible in his net wealth — See Wealth Tax Act 
(27 of 1957), S. 4(1). AIR 1963 Andh Pra 486 (DB). 


_Ss. 2 (e), 4 (L). iSch., R. 2 — Assets — Shares in 

Limited company — Are assets includable in net 
wealth of an assessee. 

A perusal of several provisions of the Act makes it 
undeniably clear that shares in a limited company 
held bv an assessee are assets owned by him and not 
bv the company. I L R (1964) Andh Pra 501 (1963) 

1 I T I 497 i (1963) 1 Andh W R 409 i (1963) 50 
I TR 216:. AIR 1963 Andh Pra 486 (487) (Pt A) 

(Pr 2) (DB). 

_S. 2 (e) (i) — ‘Agricultural land’—Meaning of— 

Includes water tank and roads but does not include 
bridges and water pipes in tea gardens-Forest grow- 
inc sDontaneously not agricultural land. 1965) 2 
I T 1 850 : 69 Cal W N 428 : AIR 1966 Cal 9 (10, 
11, 12,13) (Prs 4, 5, 6, 7, 9) (DB). 

g 2(e) (I)—Agricultural land—Land not actually 
put to any use — Test to determine whether it is 
agricultural or non-agricultural — Capacity of land 
for being put to agricultural use is not ^determining 
factor-Other factors to be considered — Plot situate 
in residential, Town planning Scheme area, lying 
uncultivated for many years, though assessed for 
fltmcultural purposes held non-agricultural land. 
MR 1942 F C 27 and AIR 1944 Mad 401 and AIR 
1944 Cal 421, Explained; AIR 1951 Orissa 11 and 
AIR 1903 Mys 111, Disting. (1965) 1 I T J 82i (1965) 
56 IT R 60S « AIR 1965 Guj 259 (260, 262) (Prs 4, 9) 

(DB). 

_§ 2 (e) (iv) — Annuity — Definition — Trust 

deed—Grant of annuity in favour of assessee — Out 
of income from trust fund onlv - Corpus to be kept 
intact—Balance of income - Gift over to chanty - 
Estate sufficient to pay annuity-Bequestof a simple 
annuity — No right to commutation into lump sum 
nt - Exclusion from net weslth of assessee - 
Annuity - Grant out of estate of testator or out of 
Particular fund - To provide an annuity or a direc¬ 
tion to purchase annuity - Distinction between two 
classes — Commutation into lump sum possible in 
, ‘1. rlass—Principle of latter class embodied.in the 
Succession Act - Indian Succession Act, 1925 
(Central Act XXXIX of 1925), S. 174. 

An annuity is a right to receive de anno in annum 
a certain sum; it may be given for life, or for a series 
of years; or during anv particular period, or in 


perpetuity. Generally an annuity given is for the life 
unless a contrary intention appears from the deed. 

On the terms of the deeds it was held that the 
annuity was of a simple bequest of an annuity, and 
that the commutation into.a lump sum would amount 
to breach of trust on the part of the trustees. The 
assessee was held entitled to exclude theannuity from 
the computation of his net wealth. L R (1891) 1 Ch 
707; LR (1870) 3 Ch D 148; LR (1876) 3 Ch 714; 
(1800) 28 Beav 037; 54 E R 511; 2 De C M fc G 652; 
42 English Reports 1027 : L R (1938 Ch 550, Rel. on. 
L R (1939) Ch 573 : L R (1940) 1 Ch 960, Disting. 
(1964) 1 I T J 299 : (1964) 53 I T R 393 : (964) 5 
Cu| L R 1061; AIR 1964 Gui 240 (244, 245, 246, 
247, 248) (Prs 5, 6, 7, 8, 9) (DB). 

-S. 2 (e) (v) — Wealth-tax — Lease of immovable 

property for a term of twenty-five years — Interest 
determinable on notice on the valid exercise of 
option of either party — Not an interest 
available for a period exceeding six years—Not an 
asset includible in the net wealth. I L R (1939) Bom 
320, Ref. I L R (1965) 1 Mad 577 i (1964) 54 I T R 
687: (1965) 1 1T J 41 : (1965) 1 M L I 54 : AIR 1965 
Mad 182 (183, 184) (Pt A) (Prs 4, 6, 7) (DB). 

-S. 2 (e) — Land used as an airfield • cannot be 

termed agricultural land though originally it was 
agricultural land. See Words and Phrases — “Agri¬ 
cultural Land". AIR 1963 Mys 111 (DB). 

SUB-SECTION 2 (m) 

SYNOPSIS 

(Wealth Tax Act (1957), Sub-s. 2 (m)). 

1. Applicability. 

2. Constitutionality. 

3. “Net wealth." 

4. “Debts owed.” 


1. Applicability. 

-S. 2 (m), Exception (ii) — Arrears of agricultural 

income-tax due from assessee — Amount to debt — 
Amount of arrears of tax must be included in the 
iggregate value of debts owed by the assessee—Ex¬ 
ception (ii) has no application to such arrear. (1963) 
2 ITJ 377 : ILR (1965) 1 All 171 r AIR 1963 All 
188 (494, 495) (Pt G) (Pr 14) (DB). 

_Ss. 2 (m) and 3— Wealth —It must belong to 

issessee. AIR 1965 Andh-Pra 447 (448, 449) (Pt B) 
;Pr 3) (DB). 

-Ss. 2 (m), 7 (1) and (2) (a)-Weilth tax -Business 

with regular accounts—Balance-sheet—Assets shown 
it cost, without depreciation—Wealth-tax computa¬ 
tion — Assets, whether bound to be valued at cost— 
Written down value for purposes of income-tax — 
Howifar indicative of real value. 

Even though the written down value may not in 
all cases represent the real value of the assets, in 
normal cases it will give the Wealth-tax Officer a tair 
idea of its proper value unless the plant and macni- 
nery are of a rare type or are of a quality which is 
not generally available in India and lor which there 
is a great demand. No sued uncommon feature is to 
be found in the present case. (1903) 1 I I J . 
11963) 48 I T R 31 : 07 CWN 22: AIR 1963 Cal 
( 392 ; (1963) « I T R 832 , (1963) 2 I T I 255^(1964 
52 I T R 482 : (1903) 4 Guj L R 741 1 AIR 1904 Gui 
154, Ref. (1965) 1 ITJ 769 (Cal). 

-S. 2 (m) - Applicability - Valuation under Gift 

Tax Act—Method of determination bemg different 
from that under Wealth Tax Act it is error to com¬ 
pute value of gift in the mode laid down by_ 

Tax Act. See Gilt Tax Act (1958), S. 0. AIR 196L 

^[Reversed on another point in AIR 1905 Cal 70.] 
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-Ss. 2 (m), 5 (1) (xvO (before amendment) and 4— 

'Held by assessee’ — Meaning of—Certificates which 
stand in name of others are not entitled to exemption 
though the beneficial ownership vests in the assessee 
- 21 Ch D 849; 1892 A C 598; (1893) 1 Q B 327, 
Rel. on. (Interpretation of Statutes — Fiscal Enact¬ 
ments). (1904) 54 I T R 740 i (1964) 5 Guj L R 431. 

2. Constitutionality. 

—S. 2 (m)—Constitutionality—Whether encroaches 
on field covered by Sch. 7, List II, Entry 49 of the 
Constitution. There is no conflict and no overlap¬ 
ping of Jurisdiction in the case of the two entries. 
See Constitution of India, Sch. 7, List 1, Entry 80. 
AIR 1962 Ker 110 (DB). 

-S. 2 (m) — Constitutional validity — Whether 

pertains to field covered by Sch. 7, List II, Entry 40 
of Constitution. A tax on agricultural income as its 
base or object would fall within Entry 40 in the 
State List. See Constitution of India, Art. 240. AIR 
1962 Ke r 110 (DB). 

3. "Net wealth ” 

— 2 (m) and 5 — “Net wealth" — Zamindari 
Abolition Compensation bonds of assessee kept by 
Board ol Revenue as security—BondB do not cease to 
be assessed property. (1903) 2 I T J 377 t I L R 
(1965)) l^All 171 i AIR 1963 All 4S8 (494) (Pt F) 

—Ss. 2 (m), 3 and 7 -' Net wealth’ - Company’s 

balance sheets - Amounts appearing as liabilities - 

Whether deductible in determining net wealth of 
company. 

Held, on the facts and in the circumstances of the 
case that the amounts appearing in the Company’s 
balance sheets as on 3lst March. 1957 and 31st 
March, 1958 after 31st March, 1958 as liabilities for 
taxes in respect of which the assessments were still 
pending and dividends which were proposed but not 
declared were not deductible in determining the net 
ufei co 0t c °®Pany for the assessment years 

L 7 - 5 . 8 , 19 S‘ 59 - AIR 1^05 Cal 70, Dist AIR 

1904 Guj 154, Dissent from. (1963) 50 I T R 267 

CaI 392, Rel * on * (W65) 2 I T J 
846 : AIR 1906 Cal 0 {0, 7, 8, 9) (Prs 1, 4, 7,9) (DB). 

—S.-2 (m) — 'Net wealth’ — Valuation of shares in 
private company — Shares to be valued by reference 
to company’s total assets — Debts and liabilities of 
company should not be ignored-Valuition must be 
based on company's real wealth and not artificial 
Sf computed under S. 2 (m). See Gift Tax Act 
(1958), S. 0 (3). AIR 1965 Cal 70 (DB). 

—Ss. 2 (m) and 3-Net wealth—Computation—‘Debt’ 
Provisions made by assessee to meet future liability, 
whether deductible in computing the net wealth of 

1905^209 (DB) Wea ' th T<>X A ° t(1957 ’' S 3 - AIR 

: 2 (rn)—Calculation of ‘net wealth’ — Income- 

tax liability of assessee not matured into debt at the 
date of valuation cannot be allowed to be deducted. 

. 0n the date of valuation as the rate at which the 
income-tax should be calculated was unavailable it 
must be.held that the Income-tax liability did not 
mature into a debt on that date and therefore it 
be allowed to be deducted from the net 

SCfi8n° f R h i e MSMS « e * A I« 1 , 9 ^ 5 , PC . 02 and AIR *904 

«,IU T A». A, “ '* K ” «<»■ “i 

[Overruled in AIR 1900 SC 1370], 

JT7?f* 2 T ? et weaIlh - Amount set apart 
m balance sheet of assessee on recommendation of 


directors for payment of dividends cannot be deduc¬ 
ted from net wealth — It amounts to liability only 
upon declaration at general meeting of share-holders 
— In this respect there is no difference between divi¬ 
dends payable to preference share-holders and ordi¬ 
nary share-holders. AIR 1963 Mad 274 (277, 278, 
279) (Prs 11,16, L7,18, 22) (DB). 

4. ‘‘Debts owed”. 

“ 2 (m), 7 (2) (a) — Debt owed by assessee — 

Provision for payment of tax—Not a debt. 

A provision for payment of income-tax and super tax 
m the balance sheet of the assessee is not a debt 
owed on the valuation date within the meaning of 
i>. 2 (m) and if not, as such deductible in the com¬ 
putation of the net wealth. AIR 1903 Cal 392 
Rel. on. 

(Obiter) It cannot b8 said that such provisions for 
payment of income-tax and super tax in the assessee’s 
balance sheet should be deductible in view of the 

words‘net value’in S. 7 (2) (a) of the Act ATR iciaa 
C al 0, Rel. on. (1965) 2 I T J 850 , 69 Cal YVN 4-8 

AIR 1966 Cal 9 (13) (Pt B) (Pr 8)(DB). “ ’ 

.7 S * 2 (m)—“Debts owed by the assessee’’—Valua 

S , aSS j tS ~r D - educt,on ~~Dividend p,o. 
posed but not declared-lt is not “debt owed”. 

A dividend proposed by the directors does not 

{ft B) (h 6) $ 1,7 N 22 ' AIR 1963 W> 

[Reversed on another point in AIR I 960 SC 1370\ 

—S. 2 (m)-‘‘Debts owed by the assessee”-Assets 
of company-Provtsion made for payment of income 
tax and super tax for accounting year — Meaning 
•'deb.°wed —Li.biJity pfly V not '..debtowed"- 

Amount cannot be deducted. w ea - 

A debt must be for a liquidated sum of money and 

ll ? ttf Uher ° Wed or accru ‘ D g* To merR deduc 

Hence, a debt accruing will not ho 60 u 

lion : it must be a debt oTed Although^ SeC ‘ 
is liable to pay income-tax on the vacation datfth* 

actual amount of the liability is not asZtZed »nHl 
sometime thereafter by the Dassinv of fkL n*- 

pany? not bZgT^browd^fcnot'dTTl f° m ‘ 

“s'S-'.fiT: nr.;: is 

snss. im s ui\t 

[Reversed in AIR i960 SC 1370J. 


5saS£fSg$£&Bs. t ~ 

mg of “debt owed’’ in S. 2 ( m ). °* ntrcl me ®Q- 

Tax Rules, 1957, We , a, J b 

expression “debts owed” that can h A Tk D Dg o{ tba 
count. Form A ;doesnot I J? taken ‘? to a °- 
panies and further the FomEP 1 a case Corn- 
section of the Act. (1903) 48 IlfflSl 0761 tbe 
88 . 07 Cal W N 22 f r S Y(Jo y? 1 , : i 1963 ) l IT J 
(Pt D) (Pn 15,36) (DB)! R 1963 Cil 392 (897 ‘ 399 ) 

[Reversed on another point |ia AIR 1968 SC 1370]. 


1028 


WEALTH TAX ACT (1957), S. 2 (m), Note 4 


-—S. 2 (m) — ‘Debt’ owed by assessee—What is— 
Sum set apart as estimated provisions for meeting 
future tax liability and final instalment due under 
S. 18-A, lacome-tax Act — Whether such a debt — 
Income-tax Act (1922), S. 18.A. 


The sum set apart by an assessee as an estimated 
provision for meeting the tax liability in future 
under S. 18-A of the Income-tax Act is not a debt 
owed by the assessee on the relevant valuation date 
within the meaning of S. 2 (m) of the Act. 

However, in computing the net wealth of the 
assessee the final instalment due under S. 18 A of the 
Income Tax Act which is payable on 15th March, in 
a financial year constitutes a debt owed by the 
assessee within the meaning of S. 2 (m) of the Act. 
(1963) 2 I T J 246 : (1963) 48 I T R 49 : AIR 1963 
Col 112(113, 114) (Prs 5,G)(DB). 

-Ss. 2 (m), 4 (3), 6 and 7—Expression ‘debts owed 

by assessee on the valuation date’ in S. 2(m) — Scope 
and meaning of — Advance payment of income-tax 
and demand under provisional assessment under 
S. 18-A, Income-tax Act if deductible from computa¬ 
tion ot wealth tax—Nature of liability to tax — Does 
not depend on assessment or on Annual Finance 
Acts —Application of global valuation—Written-down 
value and market value — Balance-sheet — Valuation 
how to be made-Valuation under S. 7 (2) — Words 
'as a whole’ govern the word ‘business’. (1963)4 
Guj L R 741 : (1963) 2 I T J 255 . (1964) 52 IT R 
482 : fLR 11963; Guj llUL « AIR 1964 Guj 154 (160, 
161, 164, 165, 167, 168, 169, 170, 171, 172, 173, 174) 
(Pt A) (Prs 6. 17. 18, 20, 25, 29, 30, 31, 32, 35, 36, 37, 
3S, 39, 40. 41, 43) (DB). 

_S. 2 (m) (iii) — Wealth Tax — Debts owed-In* 

come-tax demand on assessee — Settlement between 
assessee and Central Board of Reveuue—Not under 
any provisions of Income-tax Act but an executive 
act—Liability of assessee settled at a lower sum 
payable at instalments—Default rendering agreement 
void and enabling recovery ot original arrears of tax 
—Settled liability — Debts owed on the date of the 
agreement—Not arising under the provisions of In¬ 
come-tax Act—Computation of net wealth—Deducti¬ 
ble- Words and Phrases—“Debts owed.” 


Held, the sums are deductible as debts owed. The 
essential requisites of a debt are : an ascertained or 
readily calculable amount ; an'absolute unqualified 
and present liability in regard to that amount with 
the obligation to pay forthwith or in future within a 
time certain ; the obligation must have accrued and 
must be subsisting and should not be that which is 
merely accruing- In construing the expression 
whether it is “owed” regard cannot be had to payabi¬ 
lity on a particular date. 

A settlement between the assessee and the Central 
Board of Revenue, not made under any provision of 
the income-tax Act, but made as an executive act by 
which the Government, in view of the impossibility 
of recovering the total amount demanded, was will¬ 
ing to accept a lesser amount, on agreement in case 
ot default in payment at stated intervals, the agree¬ 
ment would become void and the Government had 
the right to recover any amounts over and above the 
settled figure, boih in law and fact would put an end 
to the old claim under the Income-tax Act and bring 
into existence a new claim altogether. This dent 
would come into existence on the date of the agree¬ 
ment aud being not one made under the provisions of 
the Income-tax Act at all, it wouldl not fall under the 
mischief of S. 2 (m) (in) of the Wealth Tax Act of 
1957 (1955) Andh W R 220 : (1955) 28 I T R 189, 
Ref ( 1965 ) 1 Mad LJ 539 : (1965) 58 I T R 301i 
(1965) 1 1 T J 589 i AIR 1966 Mad 74 (76, 77) (Prs 5, 

0) (DB). 

_S 2 (m) — ‘Debt owed’ — Meaning of-Covers 

amount relating to advance tax demanded under 


S. 18A, Income-tax Act and amount payable as per 
notice under S. 29 of that Act but not amount re¬ 
served by assessee for tax liability in anticipation of 
assessment. (1963) 1 Mad LJ 319 : ILR (1964) 1 
Mad 520 j (1963) 33 Com Cas 407 : (1963) 48 I T R 
1005 : (1963) 1 1 T J 343 i AIR 1903 Mad 356 (358. 
359, 360) (Prs 7, 11, 14, 15, 19, 21) (DB). 

-Ss. 2 (m), 4 (3)—Assessment to estate duty made 

subsequent to valuation date — It is not “debt” liable 
to be deducted. (1963) 48 I T R 959 s (1963) 2 IT J 
248 : (1963) 2 M L J 322 i ILR (1963) Mad 604 : AIR 
1963 Mad 230 (283) (Pt B) (Pr 14) (DB). 

-Ss. 2 (m), 3, 7(1) and 7 (2) — Global valuation 

method—Company— Palance.sheet — Proposed divi¬ 
dends represented as "current liabilities and Provi¬ 
sions”—Whether allowable in computing net value 
of assets of business as a whole — Provision for pre¬ 
ference dividends, whether stands on a different 
footing—Company Law — Dividend, when becomes 
debt of company. 

The provision for the proposed dividends made in 
the balance-sheet as on the valuation date does not 
operate as an accrued liability aod the dividends do 
not assume the character of debts owed by the com¬ 
pany. (1963) 1 M L J 242 : 76 Mad L W 151» (1963) 
33 Com Cas 217 : (1963) 48 I T R 816 i (1963)1 
I T J 241 i ILR (1963) Mad 489 . AIR 1963 Mad 274 
(277, 278, 279) (Prs 11, 16,17, 18, 22) (DB). 

-S 2 (m)—“Debts owed by assesses”—Meaning of 

debts—Debt may be present or future and ascertained 
or unascertained — Provision for payment of agricul¬ 
tural income-tax — It is a deductible liability. 1964 
Kant L J 16 : (1964) 51 I T R 790 : AIR 1964 Mys 
204 (211) (Pt B) (Prs 41, 44) (DB). 


)ub section 2 (q). 

-S. 2 (q) — Valuation of buildings for assessment 

)f wealth-tax—Valuation though discretionary with 
Wealth-tax Officer his approach should be judicial — 
Considerations in valuation — Central Board of Re- 
zenus Circular No. 3 W. T. of 1957, D/• 28-9-1957— 
scope of— Fixation of true net value—Duty of taxing 
lepartment — Assessee questioning valuation before 
rribunal—Tribunal cannot dismiss appeal on ground 
hat valuation has Dot been shown to be unreason- 
ible—Lacuna in S. 24 (0), Proviso pointed out. See 
Wealth-Tax Act (1957), S. 7. (1964) 51 I T R 140 
Mad). 

-Ss. 2 (q), 4 (1) (a) (iii) and 3-Assessee transfer- 

ing his shares in company in favour of trust created 
)y him lor benefit of his minor children—Interpreta- 
ion of trust deed — Value of shares transferred held 
•ould be included in computing assets of assessee for 
mrposes of Wealth Tax Act. See Wealth Tax Act 
1957), S. 4*(l)(a) (iii). (1965) 58 I T R 492 : AIR 
906 Mys 27 (DB). 

ccrTraw o 


SYNOPSIS 

(Wealth Tax Act (1957), S. 3.) 

1. Validity. 

2. Individuals—Meaning of. 

3. Nature and incidence of tax. 

4. Hindu undivided family. 

5. “Net wealth.” 

1. Validity. 

_S. 3-Section is valid in so far as it purports to 

c net wealth of Hindu undivided family-word 
idividuals’ in Entry 86 in List I, Sch. 7 of Consti- 
tion, includes Hindu undivided iamily — Interpre* 
tion of legislative entries. 

Section 3 of the Wealth Tax Act, 1957 (27 of 1957), 
so far as it purports to levy a charge on wealth 
< in respect of the net wealth of a Hindu undivided 
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family at the specified rate, is valid because Parlia¬ 
ment was competent to legislate in respect of Hindu 
undivided families under Entry 80, List 1, Sch. 7 of 
the Constitution. AIR 1961 All 487, Affirmed. (1959) 
37 I T R 191 (Bom) and AIR 1961 Andh Pra 75 and 
AIR 1961 Andh Pra 355 and (1964) 52 I T R 372 
(Mvs) and (1904) 53 IT R 504 (Mad) and AIR 1957 
$ C 832, Ret. 

What the Entries purport to do is to describe the 
area of legislative competence of the different legis¬ 
lative bodies, and so. it would be unreasonable to 
approach the task of interpretation in a narrow or 
restrictive manner. AIR 1955 S C 58 and AIR 1905 
S C1375, Rel. on. Banarasi Dass v. Wealth Tax Officer, 
Spl. Circle, Meerut, (1965) 2 S C A 829 : (1965) 2 
S C R 355 i ILR (1965) 1 All 932 t (1965) 56 I T R 
224 : (1965) 1 S C J 428 : (1965) 1 I T J 455 : AIR 
1965 S C 1387 (1389, 1390, 1391,1392) (Prs 6, 7, 8, 
10, 14). 


stitution—A tar on agricultural income as its base or 
object would fall within Entry 40 in the State List. 
See Constitution of India, Art. 240. AIR 1902 Ker 
110 (DB). 

•-S. 3 — Constitutionality—Whether encroaches on 

field covered by Sch. 7, List II, Entry 49 of the Con¬ 
stitution—There is do conflict and no overlapping of 
jurisdiction in the case of the two entries. See Con¬ 
stitution of India, Sch. 7, List I, Entry 80. AIR 1902 
Ker 110 (DB). 

Ss. 3 and 4 — Validity — Does not contravene 
Art. 19. See Constitution of India, Art. 19 (1) (f). AIR 
1964 Orissa 128 (DB). 

-S. 3—Validity — Section not open to challege on 

ground of authorising tar so as to make it oppres¬ 
sively burdensome. See Constitution of India, Sch. 7, 
List I, Entry 80. AIR 1964 Orissa 128 (DB). 


• —S. 3—Validity—Constitution of India, Art. 248, 
Sch* 7, List 1, Entries 80,97 — (Majority view — 
Upadhya, J., dissenting). 

The Wealth Tar Act, is intra vires the Parliament 

in so far as it imposes wealth tar on the assets of a 

Hindu undivided family. Jugal Kishore v. Wealth 

Tar Officer. (1962) 44 I T R 94 » ILR (1981) I All 

35?’AS? 1 A11 L * 408 1 AIR 196 l All 487 (489, 490, 

2"' 500 ’ 501 ' 502 > ( Pt A ) ( p “ 4 - 6 > 

27, 31, 34, 36, 37, 40, 42, 43) (FB). 

——-S. 3— Constitutional validity — If ultra vires— 
-Constitution of India, Sch. 7, List I, Entry 86 - 
Individuals —Hindu undivided family—If covered. 

The expression ‘individuals’ in Entry 80, List I and 
och. 7 does not mean only a human being but is 
wide enough to include a group of persons forming a 

T ?cl‘r 19 ? 7 c 1C 832, Rel. on. The Entry 80 of 
ist I to the ith Schedule is comprehensive enough to 

Justify the imposition of the wealth tar on a Hindu 
undivided family. Wealth Tar Act is not, therefore, 
ultra vires in so far as it gives power to tar assets of 
J^/^S^Q^ded family. ILR (1961) 2 Andh Pra 
2?.? LH 9 ? 8 ! 40 !TR 507: AIR 1961 Andh Pra 75 
(77,78. 79) (Pt B) (Prs 15,16,17, 18,25). 

1 77?' ul,r * vires-(Constitution of 

India. Sch. VII. List I. Entry 86 - 'Individual’-do- 
come-tai Act (1922), S. 3 ). 

The Act in so far as it authorised levy of wealth 
tar on the net wealth of a Hindurundivided family Is 

ii a » rB ? th ® Union Parliament. The erpression 
. “J. ^ *n Entry No. 80 includes a body of 
individuals which is known as a Hindu undivided 
jamuy. Parliament is therefore competent to enact 
if? Y ?. p ? ln 2 8 ta * - on , th e capital value of the assets 
?iq«o\t ^ ndivided ffl mily, as the wealth tax. 

Bnm^awio? L 191: 61 Bom L R 1433 1 AIR 1960 
Bom 191 (192, 193) (Pt A) (Prs 4. 6, 9) (DB). 

—S. 3 — Constitutional validity — Does not violate 
Art. 14 of the Constitution of India. (1965) 2 

i 1905 Ker L j 1122:1965 Ker LT 

2 Ker 707 1 AIR 1988 Ker 77 (84, 

o?’ 0 ?, 8, 89 * ' 9 L 92t 93 » 94 > (Pt B) (Prs 12 14 

37, 38, 42, 43, 56, 01, 68 , 71, 72) (DB)/ ' ’ 

~ S * 3 - Constitutional validity-Classification bet- 
ndu . and non-Hindu undivided families — 
Whether violates Art. 14 of the Constitution - The 
Hindu undivided families of wealth have been 

fl n iii ? ut , by tbe Act from other similar joint 
tamilies in the country and the State has thereby 

denied equal protection of law to the former. The 

provisions of the Act relating to Hindu undivided 

tamilies are severable and to that extent the Act has 

Sa uSutauo (DB ) 111 "" 01101 lndia ' Arl - R 

validlt y - whether pertains 
to field covered by Sch. 7, List II, Entry 40 of Con- 


2. Individuals—Meaning of. 


—S. 3—Assets, obtained by assessee in partition of 
joint Hindu family property — Assessee living with 
his wife and two minor daughters — Assessee is to be 
taxed as individual and not as Hindu undivided 

M&r 127 of 1957)1 s - 2 ie) - a,r 


~ s * 3 ‘“Wealth — It must belong to assessee. Under 
5. 3, the assets must be property belonging to the 
assessee, who may be either an individual or a Hindu 
, d ^ d J amily or a company. See Wealth Tar Act 
(27 of 19o7), S. 2 (m). AIR 1965 Andh Pra 447 (DB). 

—:?*.?“:l ndi .'; idua,s, T Meanin 8 of ~ Includes Hindu 
undivided family - Validitv-S. 3 is intra vires. See 

ore/r»n\ 10 ^ o{ India - Art * 240 * AIR 1981 Andh Pra 
J55 (Do). 


S. 3 Wealth-tax—Assessee, a group of trustees — 
Assessable as an individual — Words and Phrases — 
‘Individual. 


Held, the group of trustees falls within the scope 
ot the term 'individual’ and assessable to wealth-tar 
as individual. The word ‘individual* is wide enough 
to include a group of persons forming a unit. The 
mention of the Hindu Undivided Family as a unit of 
taxation under S. 3 of the Act is not intended to 
exclude other groups of persons which are capable 

IS-S“?»,"*a, A s 

“- i l 1 “»■ 


o ««:nj?*j In r ivld ? al "c? 0 j nt truslees can be assessed 

as ‘individual under S. 3. 

. loIntmu ? be taken t0 be a single unit In 
,n7; J. .A 6 ?. i ?, n0f 1 b ' 0 g wrong in treating such a 
«cc/ccoU ln dividual holding property, and becoming 

S qVm 5?, Cal W N 170 « (1962) 40 

CPrs^.7? 18) AIR 1982 Ca 295 (301, 302) (Pt C > 


I Mea ? in 8 aod interpretation 
m.tlk no °* Hlnd u families like Mappila Maru- 

tfSfas.’Sft ar, 

fp7A 7 ) 0 ,Vr S A 3^ 9 7 M 3^6r6r67V,'DB) 87 ' 88 ’ 92 ' 93) 


d °“ d n0 ' C ° mP,ehend Mappil * 

lilllSfll 
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Ker L J 1046 i 1961 Ker L T 905 : (1962) 13 S T C 
277 : AIR 1962 Ker 110 (119) (Pt D) (Pr 17) (DB). 

3 — Assessee, the sole surviving member of 
Hindu undivided family cannot be regarded as undi- 
vided Hindu family — He is liable to assessment to 
wealth tax as individual. (1963) 48 I T R 959 i (1963) 
2 I T J 248 : (1963) 2 M L J 322 : 1 L R (1963) Mad 
604 : AIR 1963 Mad 280 (283) (Pt A) (Prs 12, 13) 
(DB). 

3. Nature and incidence of tax. 


-Ss. 3 and 19 — Wealth tax cannot be assessed in 

respect of wealth of the deceased from after the 
financial year next to financial year in which he 
died. 48 I T R 59 (SC), 51 I T R 345 (SC), Rel. on. 
1965 Mah L J (Notes) 55. 


——S. 3 and S. 21 (1) (before amendment in 1964)— 
Waqf represented by Mutawali — Assessability to tax 
—Property, though held by Mutawallll, 'for benefit of’ 
beneficiaries and not 'on behalf of’ beneficiaries is 
taxable under S. 21 (1|. 63 I T R 787 : ILR (1965) 2 
Ker 407 : J965 Ker L T 997 ; (1965) 2 I T J 653 : 
AIR 1966 Ker 108 (109, 110) (Prs 6, 7, 8, 9,10, 11) 
(DB). 

-S. 3 — Assessee owner-trader — Assessee plying 

wealth-tax — Payment of wealth-tax cannot be ex¬ 
clusively for purpose of carrying on business — Pay¬ 
ment cannot constitute admissible deduction under 
S. 10(2)(xv», Income-tax Act (1922). See Income- 
tax Act (1922),S. 10 (2)(xv). AIR 1965 Ker 146 (DB). 

—Ss. 3, 45 (d), 2 (d) (q) — Exemption under S. 45 
(d) can be claimed from date of registration of com¬ 
pany and not from date it goes into production. See 
Wealth Tax Act (1957), S. 45 (d). AIR 1965 Ker 101 
(DB). 


—Ss. 3, 2 (m)—Nature and incidence of tax—Tax 
is on value of net wealth in hands of assessee belong¬ 
ing to him as owner and purpose for which wealth 
is emoloyed is immaterial. (1963) 2 I T J 424 i (1963) 
50 I T R 809 : ILR (1964) 1 Mad 93 « (1963) 2 Mid 
L J 508. 


-Ss. 3, 2 (m) — Income-tax Act (1922), Ss. 10(2) 

(xv), 10 (1) —Payment of wealth tax in respect ot 
capital asset of trading company — Payment cannot 
be claimed as proper allowance in computation of 
business income under S. 10 (2) (xv) or 10 (l) of 
Income-tax Act (1922). (1963) 2 I T J 424 : (1963) 2 
Mad L J SOS * (1963) 50 I T R 809 j ILR (1964) I 
Mad 93. 


-S. 3 — Valuation of buildings for assessment of 

wealth.tax — Valuation though discretionary with 
Wealth-tax Officer his approach should be judicial— 
Considerations in valuation — Central Board of Re¬ 
venue Circular No. 3 W. T. of 1957, D/- 28-9-1957 
Scope of—Fixation of true net value-Duty of taxiDg 
department — Assessee questioning valuation before 
Tribunal—Tribunal canmt dismiss appeal on ground 
that valuation has not been shown to be unreason¬ 
able—Lacuna in S. 24 (0), Proviso pointed out. See 
Wealth-tax Act (1957), S. 7. (1984) 51 I T R 146 
(Mad). 


—Ss. 3, 4 (1) (a) (iii), 2 (q) - Assessee transferring 
bis shares in company in lavour of trust created by 
him lor benefit of his minor children —Interpretation 
Df trust deed—Value of shares transferred held could 
be included in computing assets of assessee for pur¬ 
poses of Wealth Tax Act. See Wealth Tax Act (2 i or 
1957), S. 4(1) (a) (iii). (1965) 58 I T R 492 i AIR 
1966 Mys 27 (DB). 


4. Hindu undivided family. 

-S. 3—Expenditure-tax Act, 1957 (Central Act (29 

of 1957), S. 3 — Equalitv—Tax laws — Principles - 
Hlndu undivided family and Mappilla tarwad of 


Malabar—Dissimilar and distinct subjects — Hindu 
undivided family — Charge to Wealth-tax and Ex¬ 
penditure-tax—Not discriminatory. 

The charging sections of Wealth Tax Act and 
Expenditure-tax Act do not offend Art. 14 of the 
Constitution in seeking to assess the Hindu Joint 
family. The two entities, Hindu Joint family and 
Mappilla tarwad are not similar but different. No 
law including a tax law can deny equal protection to 
all citizens. But equal protection would not prohibit 
reasonable classification for taxation resting on a fair 
and substantial relation to the object of the legisla¬ 
tion. It is not the state of mind of the Legislature 
but the piece of legislation and its operational effect 
that determines the constitutional validity. The 
degree of incidence of taxation would not have a 
bearing on the question of the constitutionality of 
the enactments. 


The wealth or expenditure of Mappilla tarward is 
not altogether outside the ambit of the Acts. A Kar- 
navan, whatever may be the capacity in which he or 
she owns or expends, is certainly an 'individual' 
within the meaning of the said expression under the 
two Acts, and is assessable as such. AIR 1982 Ker 
110 : 170 U S 283 ; 301 US 412; 290 U S 404 ; AIR 
1951 S C 41; 302 U S 277 ; 301 U S 495 ; 294 U S 97; 
L R (1900) A C 300 ; ILR (1957) Mad 694 ; AIR 1957 
Mad 003 ; AIR 1952 SC 75 ; (1897) ILK 22 Mad 494; 
9 M L J 37 ; (1903) ILR 27 Mad 77 ; L4 A L J 1083 ; 
18 Bom L R 384 ; 21 C W N 410 ; L R 43 I A 269 ; 
31 M L I 804 ; (1916) ILR 38 All 552 (PC); (1915) 
ILR 39 Mad 317 ; 29 M L J 481 (FB) ; (1928) 55 
M L J 208 ; AIR 1962 S C 287 ; (1901) ILR 25 Mad 
149 ; 11 M L J 353 ; (1916) 32 M L J 137 ; 2L C W N 
553, Ref. (1964) 2 IT J 271« (1964) 2 M L J 273 i 
(1964) 53 I T R 504 : ILR (L904) 2 Mad 988. 


—S. 3 — Hindu undivided family—Meaning of— 
Family consisting of widow of a deceased sole co¬ 
parcener and an unmarried daughter — Widow hold¬ 
ing ancestral properties of her husband as widow's 
estate—Constituted Hindu undivided family prior to 
but not after Hindu Succession Act-Effect of Hindu 
Succession Act is to alter status of widow to an indi¬ 
vidual for purposes of taxation laws. (1964) 54 
ITR 430 i (1964) 2 I T J 33 i ILR (1964) Cut 339 
AIR 1964 Orissa 274 ( 276 , 278 , 279) (Pt A) (Prs 7, 
17, 19, 20) (DB). 

K “Net wealth. 


_S. 3 -Scope — Though net wealth is to be ascer¬ 
tained as on date of previous year tax is to be levied 
at rates specified in Schedule in the given financial 


The said date is only for the purpose of fixing the 
point of time with reference to which the quantum 
of wealth which will bear the tax is to be ascertained. 
Under S. 3 the unit of period for which the tax is 
levied is the unit of the financial year. The valuation 
date, which is the date with reference to which the 
net wealth is to be computed is the last day of the 
previous year. The rates specified in the schedule, 
which will apply to the net wealth will, therefore, 
be the rates, which are specified in the Schedule in 
the given financial year in which the tax is charged. 
67 Bom LR 659: (1965) 2 ITJ 290 «(l96o) 58 
ITR 101 i 1965 Mah L J 907 s ILR (1965) Bora 
1054 : AIR 1966 Bom 166 (167) (Pt B) (Prs 4, 5) 
(DB) 


-S. 3—Company’s balance sheets — Amounts ap- 
ring as liabilities - Whether deductible in deter- 
ling net weath of company. See Wealth Tax Act 
of 1927), S. 2 (m). (1905) 2 I T J 846 s AIR I960 
16 (DB). 

-Ss. 3 and 2 (m)-'Net wealth’ — Computation - 

bt — Provisions made by assessee to meet future 
jility whether deducible in computing the net 
alth of the assessee—VTords and Phrases — Debt. 


1031 


WEALTH TAX ACT (1957), S. 4 


The deduction of future liability in computing the 
net wealth of the assessee depends on the question 
whether such liability for that period constitutes a 
a debt owned by the assessee on tbe valuation date 
or not. The amounts apparently constituting debts 
owned by the assessee on the valuation date should 
only be deducted before arriving at the net wealth to 
be assessed. The amounts which did not satisfy that 
they were debts on the valuation date cannot con¬ 
stitute valid deductions. One of the essentials of a 
debt is an ascertained or readily calculable amount. 
All debts are liabilities but all liabilities are not debts. 
AIR 1905 Ker 80 and AIR 1903 Mad 350, Rel. on. 
<1964) 54 I T R 587 i AIR 1965 Ker 209 (209, 210) 
(Prs 5, 10) (DB). 

SECTION 4 

-Ss. 4 (1), (2), (18), 2 (e) — Assessee, an ex-jagir- 

dar — Commutation amount receivable by him for 
liquidation of his rights in the jagir—Is an asset in¬ 
cludible in his net wealth—Hyderabad (Abolition of 
Jagirs) Regulation (59 of 1358-F), S.7 — Hyderabad 
Jagirs (Commutation) Regulation (25 of 1359.F), 
Ss. 3,4, 7. 

The commutation amount paid to a jagirdar under 
Jagir Abolition Regulation and the Jagirs Commu¬ 
tation Regulation being a capitalised amount 
of the value of the Jagir taken over by the Govern¬ 
ment, distributable either monthly, quarterly or 
annually cannot therefore be called an annuity. ILR 
(1964) Andh Pra 501* (1963) 1 1 T J 497 : (1963) I 
Andh W R 409 : (1963) 50 I T R 216 « AIR 1963 
Andh Pra 486 (487, 488,489) (Pt B) (Prs 3, 4, 5) 
(DB). 

-Ss. 4 (3), 2 (m), 6 and 7 — Expression “debts 

owed by assessee on the valuation date” in S. 2 (m)— 
Scope and meaning of—Advance payment of income- 
tax and demand under provisional assessment under 
S. 18-A, Income-tax Act if deductible from compu¬ 
tation of wealtt*.tax — Nature of liability to tax — 
Does not depend on assessment or on annual Finance 
Acts—Application of global valuation—Written down 
value and market value — Balance sheet — Valuation 
how to be made stated — Valuation under S. 7 (21- 
Words “as a whole" govern the word “business”. See 
Wealth Tax Act (1957), S. 2 (m). AIR 1964 Guj 154 
(DB). 

—S.4 (1) (a) (iii) -Wealth tax—Transfer of assets— 
Income payable by transferees to transferor’s minor 
eon for life—Transfer, whether for minor’s benefit— 
—Assets, whether includible in transferor’s net 
wealth—Words and Phrases — 'Transfer’ — ‘For the 
benefit of.* 

The amount is includible in the net wealth of the 
■assessee since the assets had been transferred by the 
Individual otherwise than for adequate consideration 
for the benefit of the minor child. The deed of trust 
transferred and conveyed to the trustees the proper¬ 
ties and the effect of the provisions was the resultant 
benefit to the minor son, who can enforce his claim 
by an action. Whether such transfer results in the 
transfer of assets or only the income of such assets is 
not material or relevant under the seotioD. What is 
relevant is whether such assets are transferred for 
the benefit of the minor child. (1965) 55 I T R 441* 
(1964) 1 ITJ97 (Guj). 

—S. 4 (l) (a) (iv)—'Otherwise than under an irre¬ 
vocable transfer’ — If power of revocation exists in 
transferor, the properly is deemed to be the property 
•of transferor. 

Section 4 (L) (a) (iv) provides that a person to 
whom assets have been transferred by another indi¬ 
vidual 'otherwise than under an irrevocable transfer* 
would be bound to include the value of such an asset 
in the computation of his net wealth. If there exists 
a power of revocation in the transferor, the property, 


for the purpose of S. 4, is deemed to be the property 
of the transferor for the payment of wealth.tax. 
(1964) 54 I T R 087 i ILR (1965) 1 Mad 577 *(1965) 
1 I T J 41 s (1965) I Mad L J 54 : AIR 1965 Mad 
182 (184) (Pt B) (Prs 7,8) (DB). 

-Ss. 4 (3), 2 (m)-Assessment to estate duty made 

subsequent to valuation date — Tt is not “debt” liable 
to be deducted. See Wealth Tax Act (27 of 1957) 
S. 2 (m). AIR 1963 Mad 280 (DB). 

-Ss. 4 (l) (a) (iii), 2 (q) and 3-Assessee transfer¬ 
ring his shares in company in favour of trust created 
by him for benefit of his minor children—Interpreta¬ 
tion of trust deed — Value of shares transferred held 
could be included in computing assets of assessee for 
purposes of Wealth Tax Act. AIR 1903 8 C 433, 
Disting. (1965) 58 IT R 492;(1965) 1 Law Rep 
533: AIR 1966 Mys 27 (29,30,31) (Pt B) (Prs 11, 
12,17) (DB). 

[Reversed in AIR 1967 SC 135]. 

-S. 4—Validity—Section is not outside legislative 

competence of Parliament. See Constitution ot India, 
Seventh Sch., List I, Entry 80. AIR 1964 Orissa 128 
(DB). 

SECTION 5 


;. 5 aad 2 (m)—Net wealth — Zamindari Aboli* 
tion Compensation bonds of assessee kept by Board 
of Revenue as security — Bonds do not -.cease tobe 
assessee’s property. See Wealth Tax Act (27 of 1957), 
S. 2 (m). AIR 1983 All 488 (DB). 

-Ss. -5 (1) (ii), 2 (e) and 3 — Assets obtained by 

assessee in partition of joint Hindu family property 
— Assessee Jiving with his wife and two minor 
daughters—Assessee is to be taxed as individual and 
not as Hindu undivided family. See Wealth Tax Act 
(27 of 1957), S. 2 (e). AIR 1965 Andh Pra 447 (DB). 

—Ss. 5 (l) (xxi) and 45 (d)—Establishment of new 
unit — Exemption can be claimed tor 5 years from 
date of commencement of operations to establish the 
unit and not from date of its establishment. 

The argument that the five years contemplated by 
second proviso should be read subject to the main 
clause and so the period should be calculated from 
the date of the setting up of the new unit, subject to 
the further restriction that the period should not 
exceed five-years from the commencement of the 
operations for the establishment of the unit is not 
correct. (1964) 2 ITJ 430 *(1984) 2 Andh W R 
350 * AIR 1965 Andh Pra 4 (5,6) (Prs 8, 9,17, 18) 
(DB). 

-S. 5 (1) (xviii)—Award for gallantry or for merit 

by Government—Exemption from tax—Not available 
to commutation amount paid to Jagirdar under Hy¬ 
derabad Jagirs Commutation Regulation (1359 F). 

The exemption under S. 5 (1) (xviii) does not apply 
to commutation amount paid to a jagirdar on liqui¬ 
dation of his rights in the lagir held by him. AIR 
I960 Andh Pra 42, Applied. (1963) l I T J 497 « 
(1963) 1 AnVVR 409 : (1903) 50 l T R 216* ILR 
(1964) Andh Pra 501, AIR 1963 Andh Pra 486 (<89) 
(Pt C) (Pr 7) (DB). 

-Ss. 5 (l) (viii), (xii) and (xlii)—Exemption from 

tax—Gold casket and other gold articles shaped like 
household utensils kept in show case—Articles cannot 
be exempted under Cl. (viii) either as piece of furni¬ 
ture or as household utensils formally use-Exemptlon 
has relerence to the use and purpose of the article 
and not to its shape or form - Articles intended to 
give pride of possession and not intended for sale are 
provided for in Cls, <xi) and (xii) - Household uten- 
sils Other articles intended for personal use of the 
assessee-Intended for the personal or household use 
-Connotation of. (1965) 67 Bom L R 666 : (1965) 
™7 1 1965 Mah L J 902 : I L R (1965) Bon! 


1082 


WEALTH TAX 


•S. 5 ( 1 ) (i) — Wealth.tax—Exemption—Religious 
and charitable trust —Provision (or religious cere¬ 
monies for settlor after his death and his deceased 
relations—Maintenance and support of settlor’s indi¬ 
gent relations Trust, whetherc''.ntitled to exemption. 

The circumstance that a direction has been given 
that in considering the case of such indigent persons 
preference be given to the relations, does not affect 
the validity of the trust or does not in any manner 
derogate from the trust -being one for public purpose 

?!oL? h , ar i t ^ b e o nature - AIR 1959 sc 1060, Ref. 
( 196 5) 1 I TJ 829 : (1965) 581 T R 46 : ILR (1965) 
Bom 1040. ' 

——-S. 5 (1) (xxi)—“Setting up" —’Meaning of — “Set 
up would mean "ready to commence business" — 
Assessee manufacturing grey cement setting up new 
unit for manufacturing white cement -Date of “set- 
ting up of new unit should be taken as date on 
which trial run was completed : AIR 1963 Mad 19, 
Rel. on. Words and Phrases-“Setting up". 1964 Ker 
L J 956 : 1964 Ker L T 543 : (1964) 54 I T R 583 i 

M 2 IT j 789 : AIR 1965 Ker 183 (184) (Pt A) 
(rr o) (DB). 


S. 5 (1) (xxi)—“Separate unit’’—Meaning—Asses- 
Bee manufacturing grey cement setting up new unit 
for manufacturing *rbite cement — New unit using 
kiln of old unit — Assessee is not entitled to exemp¬ 
tion from wealth tax under section. 

The word “separate”, means “disconnected, inde¬ 
pendent, distinct”. The sharing of a common kiln 
between the old and the new unit certainly precludes 
the conclusion that the units are separate, and hence 
it must be held that the exemption claimed under 
section cannot be granted. 1964 Ker L J 956 : 1964 
Ker L T 543 , (1964) 54 I T R 583 s (1964) 2 I T J 
789 r AIR 1965 Ker 183 (185) (Pt B) (Prs 11, 13) 
(DB). 

:-Ss. 5 (1) (xxi) and 27 — Question of law—What 

is — Tribunal when to be directed to state a case — 
Question concluded by judicial decision — If still to 
be allowed to be raised-Question decided by High 
Court pending in appeal in Supreme Court — Ques- 
tion of law to be allowed to be raised — New and 
separate unit by way of substantial expansion of 
undertaking — Assets employed in the set-up-Unit, 
when set-up — Exemption to wealth-tax under S. 5 
( 1 ) (xxi). 

Held, since the previous decision of the High 
Court interpreting S. 5 (1) (xxi) of the Act is pending 
before the Supreme Court, the High Court has to 
direct the Tribunal to ref*r the question of law 
arising under the section. (1965) l M L J 333 1 (1965) 
56 I T R 384 : ILR (1965) 2 Mad 487 i 78 Mad L W 
27.3: (1965) I I T J 395 : AIR 1966 Mad 41 (43, 44, 
45) (Prs 2, 3,4, 5, 6 , 7, 8 , 9) (DB). 

-S 5(1) (xxi) and 2nd proviso — Expression ‘set 

up’— Meaning — Does not mean ‘commences opera¬ 
tion’ within meaning of proviso. 

The proper meaning to be assigned to expression 
‘set up’ in S. 5 (1) (xxi) of the Wealth Tax Act would 
be ‘ready to commence business’. The expression 
cannot be strained in the light of 2 nd proviso to the 
section and cannot mean that commencement of 
operation within the meaning of 2 nd proviso. AIR 
1955 Bom 13, Rel. on. (1962) 46 I T R 820 :1 L F 
(1963) Mad 45 : (1963) l I T J 604 : (1963) 2 Mad 
L J 13 > AIR 1963 Mad 19 (21) (Prs 7, 8 , 9) (DB). 

-S. 5 — Creation of trust deed by assessee just 

before passing of Act — Whether a device to avoid 

tax. 

A valid deed ol trust created by an assessee, after 
the Wealth Tax Bill was introduced in Parliament 
cannot therefore be said to be a device created 
merely for avoiding wealth tax when there is no alle- 


ACT (1957), S. 5 


gation that is not genuine, or when it does not evi- 
? n T il,0 gal transaction. (1965) 58 I T B 492 : 

ip 9 ?wV»,m W Kep 533 1 AIR 1900 Mys 27 ( 28 ) A> 

(rr 1 ) (DB). 

[Reversed on another point in AIR 1967 SC 1351 


SECTION 6 

Ss. 6 , 7—Expression “debts owed by assessee on 
the valuation date” in S. 2 (m) - Scope and mean¬ 
ing of-Advance payment of income-tax and demand 
under provisional assessment under S. 18-A, Income- 
tax Act if deductible from computation :of wealth 
tax-Nature of liability to tax—Does not depend on 
assessment or on annual Finance Acts — Application 
of global valuation—Written down value and market 
value Balance sheet — Valuation how to be made 
stated - Valuation under S. 7 (2) - Words “as a 
whole” govern the word “business”. See Wealth Tax 
Act (1957), S. 2 (m). AIR 1964 Guj 154 (DB). 


SECTION 7 

Ss. 7 (2) (a), 27—Wealth-tax — Assessee a Com* 
pany — Valuation of assets—Global valuation as per 
balance-sheet — Debts due to assessee shown on the 
assets side—Computation of net wealth — Claim for 
deduction of debts as bad and doubtful—Adjustment 
and going behind balance-sheet—Officer empowered 
to make on disclosed materials and allow deduction 

— Reference — High Court — Valuation of assets — 
Power of the Officer to make adjustments — Only 
contention put forward before the Tribunal — Ques¬ 
tion if the amounts are bad and doubtful — Not ono 
arising out of the order of the Tribunal. (1965)2 
Comp L J 106 : (1965) 2 I T J 277 (Bom). 

-Ss. 7 (2) (a),32 (m) — Debt owed by assessee — 

Provision lor payment offtax—Not a.debt. See.Wealth 
Tax Act (27 of 1957), S. 2 (as). 69 Cal W N 428 t 
(1965) 2 I T J 850 1 AIR 1966 Cal 9 (DB). 

-S. 7 — Company’s balance sheets — Amounts 

appearing as liabilities—Whether deductible in deter¬ 
mining net wealth of company—See Wealth Tai Act 
(27 of 1957), S. 2 (m). (1965) 2 I T J 846 s AIR 196& 
Cal 6 (DB). 

-Ss. 7 (1), 2 (m) — Wealth.tax — Business with 

regular accounts — Balance-sheet—Assets shown at 
cost, without depreciation—Wealth-tax computation 

— Assets whether bound to be valued at cost — 
Written down value for purposes of income-tax — 
How far indicative of real value. See Wealth Tas 
Act (1957), S. 2 (m). (1965) 1 1 T J 769 (Cal). 

-S. 7 (2) (a)—Assets of company—Valuation of— 

Valuation of assets shown by company in its balance- 
sheet—Wealth Tax Officer is entitled to accept this 
valuation. (1963) 48 I T R 31 r (1963) 1 I T J 58 1 07 
Cal W N 22 : A I R 1963 Cal 392 (394, 395) (Pt A) 
(Prs 4, 5) (DB). 

[Reversed on another point in AIR 1960 S C 1370]- 

-S. 7 (2) (a) — Net value of depreciable assets of 

assessee — Ascertainment of — On facts, adjustments 
held could not be made in balance sheet by substi¬ 
tuting written down value computed under Income- 
tax Act for value of block assets shown in balance 
sheet. (1964) 2 t T J 792 (Guj). (1965) 56 I T B 
544 : AIR 1967 Guj 12 (14) (Pt A) (Pr 2) (DB). 

-S. 7 (2) (a) — Computation of net wealth of 

assessee under section — Contingent liability can be 
taken into account — Estimated value of contingent 
liability of assessee to pay gratuity should be de¬ 
ducted in computing net wealth. (1964) 2 I T J 792 1 
(1965) 56 ITR 544 : A I R 1967 Guj 12(14,15) 
(Pt B) (Pr 3) (DB). 

—S. 7 ( 2 ) (a)—Value of assets as shown in balance 
sheet — Valuation is not sacrosanct — Value of plant 
and machinery — Balance sheet showing their cost- 
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WEALTH TAX 

-S. 25—Revision by assessee — Assessee need not 

be beard. 

The Commissioner's jurisdiction in revision is dis¬ 
cretionary and therefore he is not bound to issue any 
notice to the assessee and to hear him. As the Com¬ 
missioner is not bound to revise an order, he is not 
required to hear the assessee before refusing to do so. 
AIR 194S P C 102, Rel. on. AIR 1902 S C 1217, Dist. 
(1963) 2 I T J 377 i I L R (1965) 1 All 171 : A I R 
1963 All 488 (492, 493) (Pt D) (Pr 10) (DB). 

-S. 25. Proviso (a)—Revision—When lies—Scope 

of the proviso. 

A revision application to the Commissioner cannot 
be Sled without waiving the right of appeal to the 
Appellate Tribunal as provided under Proviso (a) to 
S. 25. (1963) 2 IT J 377: I LR (1965) 1 All 171: 
AIR 1963 All 488 (493) (Pt E) (Pr 11) (DB). 

SECTION 27 

-S. 27—Claim for deduction of debts as bad and 

doubtful — Power of the officer to make adjustments 
—Reference. Held, the claim of the assessee has been 
properly allowed. See Wealth Tax Act (1957), S. 7 
(2) (a). (1965) 2 Comp L J 106 j (1965) 58 I T R 433 
■(Bom). 

- S. 27 (1) and (5) — Wealth-tax — Debts owed — 

Reserve for gratuity — Reserve for leave wages — 
Whether deductible—Practice—Case stated by the 
Tribunal—Paucity of data—Non-anne.xure of neces- 
sary papers—Need for supplemental case. 

The assessee claimed deduction for purposes of 
wealth-tax for two items, viz., reserve for gratuity for 
employees and reserve, for leave salary to employees 
on the ground that they are debts owed. On refer¬ 
ence to the High Court at the instance of the Com¬ 
missioner of Wealth-tax. 

Held, that the facts necessary to answer the ques¬ 
tion properly are not available either in the orders of 
the Tribunal or in the statement of case and all that 
can be said is that if the two reserves represent debts 
owed by the assessee on the valuation dates con¬ 
cerned the assessee is entitled to deduction. In the 
light of the paucity of data and the necessary papers 
it can only be said that only those liabilities which 
have matured into debts, i e., only those liabilities 
which can be considered as a debitum in presenti 
which is payable either in presenti or in futuro are 
deductible. (1904) I IT J 423: (1904) KLT 270: 
(1904) 54 I T R 332; (1903) 48 ITR 1005, Ref. (1964) 
2 I T J 778 : (1964) 54 I T R 337 (Ker). 

-S. 27—Reference to Court — When necessary — 

Not every question of law must be referred but only 
arguable question of law, not being simple or self- 
evident—Application for reference—Court will consi¬ 
der not correctness of Tribunal’s decision on point 
of law but its decision on question whether there js 
point of law on which case should be stated. (1965) 
IMLJ 333 : (1965) 1 I T 1 395 . 78 Mad L W 273 « 
(1965) 50 I T R 384 : ILR ( 1965) 2 Mad 487 : A I R 
J966 Mad 41 (43,44, 45) (Prs 2, 3, 4, 5, 0, 7, 8, 9) 
(DB). 

SECTION 31 

-S. 31 ( 3 )-Appeal-Application for stay of exe¬ 
cution—Essentials—Discretion, exercise of S. 23. 

Under the Act, an appeal is preferred under S. 28. 
After preferring an appeal, an application has to be 
made under 3. 31 (3), to the Wealth Tax Officer for 
stay, and the Wealth Tax Officer may in his discretion 
treat the assessee as not being in default as long as 
such appeal was undisposed of. A judicial exercise 
of discretion involves a consideration of the facts and 
circumstances of the case in all its aspects. The diffi¬ 
culties involved in the issues raised in the case and 
the prospects of the appeal being successful is one 


ACT (1957), S. 25 

such aspect. The position and economic circum. 
stances of the assessee is another. The amount in¬ 
volved is also a relevant factor. If any point is 
involved which requires an authoritative decision, 
that is to say, the precedent, that is a point in favour 
of granting a stay. Quick realisation of tax may be 
an administrative expediency, but by itself it consti¬ 
tutes no ground for refusing a stay. A I R 1958 Cal 
524. Foil. 64 Cal W N 85 : (1959) 37 I T R 267 i 
AIR 1959 Cal 114 (114, 115,116) (Prs 1.3). 

SECTION 45 

—-Ss.45(d) and 5(1) (xxi) — Establishment of new 
unit — Exemption can be claimed for 5 years from 
date of commencement of operations to establish the 
unit and not from date of its establishment — See 
Wealth Tax Act (27 of 1957, S. 5 (1) (xxi). AIR 1905 
Andh-Pra 4 (DB). 

-Ss. 45 (d), 2 (d) (q) and 3 — Exemption under 

S. 45 (d) can be claimed from date of registration of 
company and not from date it goes into production, 
A company was registered on 8-11-1959. The cons¬ 
truction of the factory was completed only in Dec. 
1953. Exemption under S. 45 (d) was granted to the 
company for assessment years 1957-58, 1958-59 and 
1959-00. (1964)54 ITR 50: (1964) 2 ITJ 607: 
1964 Ker L T 435 : 1964 Ker L J 705 : I L R (1964) 
1 Ker 642 . A I R 1963 Ker 101 (101, 102) (Prs 4, 5, 
0, 9, 10,11, 12) (DB). 

[Reversed on another point in AIR 1907 S C 1534]. 


WEALTH TAX RULES (1957) 

FORM A 

-Form A—Annexure to Form A—Expression "lia¬ 
bilities" and “current liabilities" in — These do not 
control meaning of “debt owed" in S. 2 (m). See 
Wealth Tax Act (1957), S. 2 (m). A I R 1903 Cal 392 
(DB). 

[Reversed on another point in AIR 1960 S C 1370]. 


RULE 2 

—Sch. R. 2 and Ss. 4 (l), 2 (e)-Assets-Shares in 
limited company—Are assets includible in net wealth 
of an assessee—See Wealth Tax Act (27 of 19o7), S. 4 
(1). AIR 1963 Andh-Pra 486 (DB). 


RULE 4 

_R r 4 and 7 —Expression 'debts owed by assessee 

111,1 RULE 7 


-R. 7 and Ss. 2 (m), 4 (3), 6 and 7 - Expression 

"debts owed by assessee on the valuation date in 
S. 2 (m)—Scope and meaning of—Advance payment 
of income-tax and demand under provisional assess¬ 
ment under S. 18-A, Income-tax Act if deductible 
from computation of wealth tax-Nature of liabiiit 
to tax—Does not depend on assessment or on annua 
Finance Acts - Application of global valuation — 
Written down value and market value —balance sheet 
—Valuation how to be made stated—Valuation under 
S. 7 ( 2 )—Words "as a whole” govern the word "busi¬ 
ness". See Wealth Tax Act (1957), S. 2 (m). AIR 
1964 Guj 154 (DB). 

WEEK 

Defined. 

See (I) Employees’ State Insurance Act (1948), S. 2. 

(2) Factories Act (1948), S. 2. 

(3) Mines Act (1952), S. 2. 


WEEKLY HOLIDAYS 

See (1) Factories Act (1948), S. 52. 
(2) Weekly Holidays Act (1942). 
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WEST BENGAL BLACK MARKETING ACT (1948), S. 0 


SECTION 6 

~ S - 6 -Essential Supplies (Temporary Powers) Act 
(194tJ), S. / (1) Goods seized—Proper order to be 
passed in respect thereof. See Essential Supplies 
(Temporary Powers) Act (1946), S. 7 (1). 1952 Cri L J 

349 : AIR 1952 Cal 139 (DB). J 

SECTION 12 

12 ( 1 ) — Section is discriminatory and is 
therefore ultra vires—(Constitution of India, Art. 14). 

The section is discriminatory, because there is 
nothing which compels Government to charge per¬ 
sons under S. 3 of the Black Marketing Act in all 
cases falling within that section. It is open to Gov¬ 
ernment to charge them under the Essential Supplies 
Act on the very same facts with very different results. 

For these reasons, therefore, S. 12 (1) of the West 
Bengal Black Marketing Act, 1948 is ultra vires the 
Constitution. Ramkiseu v. State of W. B. ILR (1954) 
1 Cal 259 • 56 Cal W N 659 : 1952 Cri L J 1441 : 
ATR 1952 Cal 639 (642, 643, 644) (Prs 37, 41, 45, 46) 
(SB). 

S. 12—Tribunal—Jurisdiction—Tribunal consti- 
tuted under Act has no jurisdiction to try offences 
under West Bengal Black Marketing Ordinance. 51 
Cn g L J 546 : A I R 1950 Cal 125 (127) (Pt C) (Pr 9) 

——Ss. 12 (2) and 14—Special Tribunal—Jurisdiction 
—No jurisdiction to try offence under S. 474, Penal 
Code. 

The cases for trial which can be allotted under S.12 
by the Provincial Government are cases of oflences 
under the Act. The Tribunal constituted under 
the Act has no jurisdiction to try an offence under 
S. 474, Penal Code. 51 Cri L J 546 : A I R 1950 Cal 
125 (127, 128) (Pt D) (Prs 14, 15) (DB). 

SECTION 14 

-S. 14—Special Tribunal has no jurisdiction to try 

offences under S. 474, Penal Code. See West Bengal 
Black Marketing Act (1948), S. 12. 51 Cri L J 546 : 
AIR 1950 Cal 125 (DB). 

SECTION 26 

-S. 26 — Effect on offences committed before Act 

—Section 26 has not the result of making offences 
under the West Bengal Black Marketing Ordinance 
also offences under the West Begal Black Marketing 
Act. 51 Cri L I 546 : AIR 1950 Cal 125 (126) (Pt B) 
(Pr 7) (DB). 

(WEST BENGAL) CALCUTTA AND SUBURBAN 
POLICE (AMENDMENT) ACT 
(35 of 1948) 

SECTION 2 

% -Ss. 2 and 3—Validity of Act — Government of 

India Act (1935), S. 299, Sch. 7, List 2, Entries 3, 
13, 18. 

The West Bengal State Legislature h?d legislative 
competence to pass the (West Bengal) Calcutta and 
Suburban Police (Amendment) Act (35 of 1948) which 
introduced Ss. 61-A and 38-A in Calcutta Police Act, 
1866, and Calcutta Suburban Police Act, 1886, res¬ 
pectively. The State Legislature was competent to 
pass the Act by reason of Entry 3 relating to police. 
Entry 13 relating to local Government and Entry 18 
^elating to communication, road, etc., under List 2 
of the Seventh Schedule of the Government of India 
Act. 1935. 65 Cal W N 213 : ILR (1961) 2 Cal 594 : 
AIR 1961 Cal 125 (131, 140) (Pt A) (Prs 17, 59) 
(SB). 


iEUIION 3 

?n7r S f S ‘w 2 .^ Act i W r as w i thiQ legislative compe- 
tence of West Bengal Legislature - Government of 

18 dld QpA C Jvv 35 n ?* £ 9 ? Sch - 7> List 2 ’ Entf ies 3, 13, 
18. See (W. B.) Calcutta and Suburban Police 

(A-odment) Act (35 of 1948), S. 2. AIR 1961 Cal 

WEST BENGAL CATTLE LICENSING 
ACT (1 of 1959) 


PREAMBLE 

-—Preamble—Validity — Legislation impeding free 
now of trade and commerce violates Art. 301—W B 
Cattle Licensing Rules (1960) - Act and rules are 
intra vires and valid and do not violate Art. 301 See 
Constitution of India, Art. 301. AIR 1964 Cal 409 


WEST BENGAL CATTLE LICENSING 

RULES (I960) 

—-Validity—Legislation impeding free flow of trade 
and commerce violates Art. 301—W. B. Cattle Licens¬ 
ing Act (1 of 1959), Pre—W. B. Cattle Licensing Rules 
(I960)—Act and rules are intra vires and valid and do 
not violate Art. 301. See Constitution of India. 
Art. 301. AIR 1964 Cal 409. 


WEST BENGAL CEMENT CONTROL 
ACT (26 of 1948) 

PREAMBLE 

-Preamble—Relationship of principal and agent 

how created—Stockist of cement under West Bengal 
Cement Control Act (1948) is not constituted agent 
of Government. See Contract Act (1872), S. 182. 
AIR 1963 Cal 79. 

SECTION 3 

—Ss. 3, 16—Scope of S. 18—W. B. Cement Contra) 
Ordinance (9 of 1948) made applicable to Darjeeling 
on 28-8-1948—Earlier Notification in respect of other 
parts of West Bengal—Effect — Orders passed under 
Ordinance did not become law — S . 18 could 
not apply. See W. B. Cement Control Act (20 of 
1948), S. 10. ILR (1956) 2 Cal 41. 

SECTION 16 

-Ss. 16, 3-Scope of S. 16—W. B. Cement Control 

Ordinance (9 of 1948), made applicable to Darjeeling 
on 26-8-1948 — Earlier Notification in respect of 
other parts of West Bengal—Effect—Orders passed 
under Ordinance_did not become law — S. 16 could 
not apply. 

When there was no order issued for Darjeeling 
under the Ordinance, S. 10 could not produce the 
effect that the order passed for other districts of Ben¬ 
gal before the Ordinance became law in Darjeeling 
would become law in Darjeeling after the expiry of 
the W. B. Cement Control Ordinance (9 of 1948) 
Hence there could not be any contravention of the 
order made under S. 3 of the Act in the district of 
Darjeeling. ILR (1956) 2 Cal 41. 

WEST BENGAL CEMENT CONTBOL 
ORDER (1948) 

CLAUSE 3 

-Cls. 3 and 7—Permit, if a matter of right. 

In view of the provisions in Cls. 3 and 7 of the 
Order the power of granting “a written order” for 
the acquisition of cement is a matter of absolute dis¬ 
cretion of the Director of Consumer Goods. No per¬ 
son can, therefore, claim, a permit for a monthly 
quota of cement as a matter of right. 57 Cal W N 790 1 
AIR 1954 Cal 159 (161. 162) (Pt A) (Prs 0, 9) (DB). 

CLAUSE 7 

-Cl. 7 — Permit, if a matter of right. See West 

Bengal Cement Control Order (1948), Cl. 3. AIR 1954 
Cal 159 (DB). 





2^531 



««§ii 










fS? : 







«i 

















































































































































































































































1088 


WEST BENGAL CITY CIVIL COURTS ACT (1953), Sch. I, Item 7 


W N 313 and AIR 1931 PC 149, Dist. (1965) 69 Cal 
W N 921 : AIR 1966 Cal 488 (491, 492) (Pt B) 
(Prs 12, 13) (DB). 


-Preamble—Act and Rules framed thereunder are 

not ultra vires. See Constitution of India. Art. 245 
AIR 1955 NUC (Cal) 5922. 


SCHEDULE 1. ITEM 7 

-Sch. I, Item 7 and S. 5 (4) — Relating to or ari¬ 
sing out ot — Meaning — Suit to declare mortgage 
decree void falls under Sch. I, Item 7 — Suit cannot 
he entertained by City Civil Court. (1962) 66 Cal 
VV N 767 : 1962 Cal L J 183. 

SCHEDULE 1, ITEM 11 

-Sch. I, Item 11 and Ss. 2 (5), 5 (2) and (4) — 

Court which can grant stay—Suit in City Civil Court 
— Application for stay under S. 34, Arbitration Act 
(1940), City Civil Court has jurisdiction to'grant stay. 
See Arbitration Act (1940), S. 34. AIR 1963 Cal 621 
(DB). 

-Sch. I, Item 11 and S. 5 (4) — Court which can 

grant stay—City Civil Court _ Power of High Court 
apart from S. 34. Arbitration Act (1940), to stay suit 
by issuing injunction on plaintiff — Petitioner 
applying for injunction after taking part in City Civil 
Court suit — Petitioner not entitled to ask for stay. 
See Arbitration Act (1940), S. 34. AIR 1959 Cal 5S3. 

WEST BENGAL CITY CIVIL COURT AND 
WEST BENGAL PREMISES TENANCY 
l(AMENDMENT) ACT (27 of 1957) 

See under Tanancy Laws. 


-Preamble — Constitutionality — 

India, Arts. 19 (1) (g) and 19 ( 6 )). 


(Constitution of 


The Government can prescribe the qualifications 
necessary for running a physical therapy establish, 
ment or working therein. -Physical therapeutics is a 
branch ot medical science. To practise it, requires 
specialised knowledge, technical training and proper 
equipment. 


The West Bengal Clinical Establishment Act and 
the rules thereunder, have not made it impossible for 
a citizen under any reasonable circumstances to carry 
on the occupation of a physico-therapist. The restric¬ 
tions are not unreasonable simply because they are 
somewhat exacting : they have been imposed in the 
interest of the general public. 92 Cal L j 17 : AIR 
1954 Cal 138 (139, 140) (Prs 9, 10, 11). 


SECTION 8 

-S. 8 (2) (f) (as amended in 1954) — Recognition 

of institution by Government — Mere Government 
grant cannot be considered as recognition. 57 Cal 
W N 297 : 1963 (1) Cri L J 579 : AIR 1963 Cal 261 
(273) (Pt L) (Pr 44) (DB). 

-S. 8 (2) (d) — Exemption of “Chamber” or 

“Clinic” — To be exempt it must belong to registered 
medical practitioner. AIR 1955 NUC (Cal) 5922. 


WEST BENGAL CITY SESSIONS COURT 

ACT (20 of 1953) 

SECTION 5 

-Ss. 5 and 6 — City Sessions Court — Jurisdiction 

to grant bail—City Sessions Court can exercise powers 
under S. 498 in cases in which it has jurisdiction to 
try particular offence. See Criminal P. C. (1898), 
S. 498. 1962 (2) Cr L J 41 1 AIR 1962 Cal 368 (DB). 

SECTION 9 


SECTION 9 

-S. 9—West Bengal Clinical Establbhments Rule* 

(1951) (as amended by Notification No. 2210/2-A, 
9/52-9-8-1952). R. 11 (iii) (c)-VaIidity-[Consti- 
tution of India, Arts. 14 and 19 (1) (g)]. 

The provision contained in R. 11 (iii) (c) of the 
rules, therefore, infringes the provision of Art. 19 (1) 
(g) and Art. 14 of the Constitution and as such is 
ultra vires and void. 58 Cal W N 705 : AIR 1954 Cal 
571 (575) (Prs 12, 14). 


-S. 9 (as amended by W. B. Act 26 of 1956) — 

Trial before City Sessions Court'in West Bengal — 
S. 269 (4) not applicable—Amendment by VV. B Act 
(26 of 1958), is valid. See Criminal P. C (1898), 
S 269 (4). 1964 (1) Cr L J 30 : AIR 1964 Cal 30 
(DB). 


WEST BENGAL CIVIL SERVICE RULES 

RULE 24 

_r, 24 — Permanent Government Servant trans¬ 
ferred to temporary deparment — Introduction of a 
Scheme by Government providing for absorption into 
comparable posts after reversion from such depart¬ 
ment—Reversion to old post with financial advantages 
—W'rit on ground of loss of prospects in old post—Not 
maintainable — Art. 18 not applicable. See Constitu¬ 
tion of India, Art. 228. AIR 1962 Cal 587. 


RULE 75 

a_r 75 (a)—Retention :of service for the purpose 

ot conducting a departmental enquiry is not proper 
and extension of service beyond date of compulsory 
retirement lor this purpose is illegal. See'Constitution 
of India, Art. 310. (196o)2SCA 884 . AIR 1966 

S C 447. 


WEST BENGAL CLINICAL ESTABLISHMENT 

ACT (56 of 1950) 

PREAMBLE 

_Preamble-Act does not infringe Art. 19 (1) (f) of 

Constitution. See Constitution of India, Art. 19 (1) (g) 
and ( 6 ). AIR 1955 NUC (Cal) 5922. 


WEST BENGAL CLINICAL ESTA¬ 
BLISHMENTS RULES 

RULE 11 

_R. 11(11) framed under the Act — Prescribing 

foreign qualification—Discrimination between citizen 
possessing foreign qualification and citizen not pos¬ 
sessing same. See Constitution of India, Art. 14. AIR 
1955 N U C (Cal) 5922. 

_R. 11 (iii) (c) (as amended by Notification No. 

2210/2-A—9/52 — 9-8-1952) — Validity. The provi¬ 
sions infringe the provisions of Art. 19 (1) (g) and 
Art. 14 of the Constitution and as such is ultra vires 
and void. See West BeDgal Clinical Establishment 
Act (56 of 1950), S. 9. AIR 1954 Cal 571. 

WEST BENGAL CLOSING OF CANALS 

ACT (2 of 1959) 

SECTION 3 

_Ss. 3 and 4 —Validity—Art. 31 (1) does not afford 

against legislative expropriation—Substantial abridge¬ 
ment of right of ownership — No compensation pay¬ 
able under Art. 31-Closing of canals for considera¬ 
tions of healthy growth of city ot Calcutta — Action 
of Government is saved under Art. 19 (5) and ( 8 ) — 
West Bengal Closing of Canals Act is valid^ See 
Constitution of India, Art. 31. AIR 1964 Cal 45. 

WEST BENGAL COMMISSIONERS OF 
MUNICIPALITY (FIR*r GENERAL 
ELECTION) ORDER (1963) 

See under Municipalities. 


W. B. COTTON CLOTH AND YARN CONTROL ORDER (1948), Cl. 13 
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WEST BENGAL COTTON CLOTH AND 
YARN CONTROL ORDER (1948) 


CLAUSE 13 

-Cl. 13 (1)—Notification by Director of Textiles 

—If operative outside Calcutta. 

Any notification issued by the Director of Textiles 
appointed by the State Government under Cl. 13 (1), 
can be operative only in Calcutta and the same can¬ 
not be operative in any District outside Calcutta. 
1954 Cri L I 308 : 56 C W N 535: AIR 1954 Cal 82 
(83) (Pt A) (Pr 3) (DB). 

—Cls. 13. 14—Notifications under, are not invalid. 
See Essential Supplies (Temporary Powers) Act (1946), 
S. 3. 1953 Cri L J 1170 : AIR 1953 Cal 492 (DB). 


CLAUSE 14 

Cls. 14 and 13 — Notifications under, are not 
invalid. See Essential (Temporary Powers) Supplies 
Act (19 40), S. 3. 1953 Cri LJ 1170 1 AIR 1953 Cal 
492 (DB). 

•Ll, 14—Seizure of cloth by person not competent 


yci JUU UUl CUllipeCcD 

within meanir g of Notification—It cannot affect vali¬ 
dity of conviction for contravention of provisions 
regarding submission of monthly returns. I L R 
(1953) 2 Cal 117 : 56 C W N 789: 1953 Cri Li 
11-0 : AIR 1953 Cal 492 (493) (Pt A) (Pr 5) (DB). 


CLAUSE 15 

” Cls. 15,18 (1) aud 19 (1)—Seized goods—Order 
lor sale—Propriety—Proper order to be made. Proper 
order to pass will be to direct the Magistrate to consi¬ 
der in the first place whether the seized goods will be 
necessary for proving the ingredients of an offence 
under which the charges have been framed. See 
Essentia 1 Supplies (Temporary Powers) Act, 1946, 
S. i (1). 53 Cri L J 349 : AIR 1952 Cal 139 (DB) 


CLAUSE 18 

—Cl. 18—Non-display of price list—Accused can¬ 
not be assumed to have had cloth stamped with price 
in his shop at the relevant time—In the absence of 
evidence he cannot be held to have contravened the 
provisions of clause. 1953 Cri L J 927 i A I R 1953 
Cal 406 (406) (Pt A) (Pr 2) (DB). “ W 

—CL 181 (D-Failure to keep price list hanging in 
absence of cloth—No offence. 6 

When there is nothing on the record to show that 

olnfk 6 /?i ev i Ilt tiU ? e the accus , ed had in his shop 
cloth of the description mentioned in Cl. 18 of the Con¬ 
trol Order the failure to hang a price list in his shop 
cannot be construed to be an o&ence of violation of 
P^visions of the said Order. 56 Cal W N 386 • 
1953 Cri L J 742 t AIR 1953 Cal 322 (323) (Pr 2). 

Hr? 1, J 8 (1) , 7L Prosecution must show tbat there 
was in shop cloth with prices stamped on them. 

In the absence of evidence that there was or could 
have been in the shop at the relevant time, any kind 
of cloth with the price stamped thereon, the accused 
cannot be said to have contravened Cl. 18 (1) of tha 
f-dOrder, by not hanging a list showing the prices 
1952 Cn L J 1032, AIR 1952 C.1 493 (494) (pg 5> t) 

■—Cls. 18 (1), 19 (1) and 15—Goods seized—Proper 
order to be passed in respect thereof. See Essential 

?o§8 £ S - oP? rary Powers ) Act (1940), S 7 (1) 
1952 Cn L J 349 : AIR 1952 Cal 139 (DB) ' h 


CLAUSE 19 

-Cl. 19—Production of duplicate cash memo 

Jff* m " st es ' ablis >> that there was sale of 
cloth before question of production of duplicate cash 
memo can arise. 1953 Cri L J 927 , A IR 1953 r.l 
406 (400, 407) (Pt B) (Pr 3) (DB j. 3 Cil 


Cl. 19 (I), 18 (1) and 15—Goods seized—Proper 
order to be passed in respect thereof. See Essential 
Supplies (Temporary Powers) Act (1946), S. 7 (1). 
1952 Cri L J 349 : AIR 1952 Cal 139 (DB). 


CLAUSE 29 

■Cl. 29—Forfeiture of property—Offence in con. 
nectiop with property must be established. See 
Essential Supplies (Temporary Powers! Act (1940), 
S. 7 (1). 1955 Cri L J 1583 : AIR 1955 Cal 631 (DB). 

WEST BENGAL COTTON CLOTH AND YARN 
MOVEMENT CONTROL ORDER (1950) 

CLAUSE 4 

—C'* 4 ^ 2 > — Validity—Mot repugnant with Cotton 
Textiles (Control of Movement) Order (1948)—(Cotton 
Textiles (Control of Movement) Order (1948) ) AIR 
1955 N U C (Cal) 2880 (DB). 11 h K 


* 4 J 2 Vr 5 e t nlence — Export of mill made 
cloth - Ban lifted four months after - Substantive 

sentence of imprisonment is not called for-(Essential 

mflTiS cTaiffiso (OB). A °' s ’ 7) ' Ata 


WEST BENGAL CRIMINAL LAW AMEND¬ 
MENT ACT (6 ot 1930) 

See under Public Safety. 


CrTMIIV AL LAW (AMEND* 
MENT) (SPECIAL COURTS) ACT 
(21 of 1949) 

See under Public Safety. 


WEST BENGAL CRIMINAL t.AW AMEND 
MENT (SPECIAL COURTS) AMENDING 

ACT (12 ot 1952) 

See under Public Safety. 


^HL^p^al criminal law amend 

MENT (SPECrAL COURTS) AMENDING * 
ACT (24 of 1960) 

See under Public Safety. 


WEST BENGAL ESTATES ACQUISITION 

ACT (l of 1954) 

See under Tenancy Laws. 

WEST BENGAL ESTATES ACQUISITION 

RULES (1954) 

See under Tenancy Laws. 


WEST BENGAL ESTATES ACOUISITTnw 
(SECOND AMENDMENT) ACT 
c (25 of 1957) 

See under Tenancy Laws. 


WEST BENGAL EVACUEE PROPERTY 

SECTION 4 

itoalionIS*—?! 0 .* i° n - e . vac V ee -Transferees 


application for removal J^v^ec-Transferees 
Jurisdiction to order removal. P1Cf ° f property - 

T k A MM L.l. v . . 


hadVo SSf Z a °'Xr Ct " ' hat “ 8,1 

had no control, hisprooerhf m ls ? ns . 0ver whieh he 
the State and made olerto Sim P rotec(ed by 
come back and claim ft ° if? ° r his beirs * they 

When the evacuee has transfilSdto^ 01 *^ tlme * 
non-evacuee, there can be no lonlr « property to a 
protecting the DroD fl rtv «f ^ „ g ® r any Question of 


protecting theof an qUestiop of 

over to him or to Ms heiw an A ®Sf cu 5 e making it 

sjons toe Act would no longer^noW^Af® provl “ 

those provisions could not ba^n^W u At L any rate 
{free and the Magistrate could n Jll, by i he lr ans- 

H0D S “ h & 
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of the person in occupation^ the property. I L R 
(1959) 1 Cal 458. 

WEST BENGAL EXCISE COMPILATION 

PART 2, RULE 2 

-Fart 2, Rr. 2 (a) and 73 (3) — Change of site of 

liquor shop — Procedure to be followed indicated — 
(Bengal excise Act 5 of 1909). AIR 1955 Nl'C (Cal) 
4290. 

PART 2, RULE 73 

-Part 2. R. 73 (3)—Application for change of site 

•of liquor shop to Collector—Subsequent constitution 
of Excite Licensing Board — Competency of to grant 
application—The Board waslappropriate authoiity to 
deal with the application. See Bengal Excise Act (9 of 
1909), S. 7 (2). AIR 1955 NUC (Cal) 4290. 

-Part 2, R. 73 (3)—Change of site of liquor shop- 

procedure to be followed indicated. See West Bengal 
Excise Compilation, Part 2, R. 2 (a).sAIR 1955 NUC 
(Cal) 4290. 

-Part 2, Rr. 73 to 78 — Application for change of 

site — Objections must be invited and: considered 
before passing order—'Bengal Excise Act (9 of 1909), 
Ss. 31 and 33).PAIR 1955 NUC (Cal) 4290. 

WEST BENGAL FIRE SERVICES 
ACT (18 of 1950) 

SECTION 38 

-S. 38—Scope — Section does-not repeal S. 386 

or Calcutta Municipal Act (3 of 1923) as applied to 
Howrah Municipality. 

As a result of Gazette Notification No. 260 M of 
18th January, 1932, S. 380 of the Calcutta Municipal 
Act (3 of 1923) was extended to the Municipality of 
Howrah with the modification that in place of the 
words 'Corporation of Calcutta’, the word ‘ Commis¬ 
sioners” was substituted. The effect of the extension 
by the Notification under Ss. 540 and 541 of the 
Calcutta Municipal Act was that to the Municipality 
of Howrah, an amended Act with an amended S. 380 
was applicable and not S. 380 of the Act o of 1923. 
S. 38 of Act 18 of 1950 provides that that section 
repeals S. 380 of the Act 3 of 1923 to the extent 
therein mentioned. It does not apply to S. 380 as 
modified and is inapplicable to the Municipality of 
Howrah. It cannot be said therefore that S. 38 repeals 
S. 386 of the Act (3 of 1923) as it applies to the 
Howrah Municipality. Thus modified it is not S. 386 
of the Calcutta Municipal Act but a different section. 
AIR 1931 PC 149, Rel. on; 04 Cal W N 572, Reversed. 
Chairman of the Municipal Commissioners of Howrah 
v. Shalimar Wood Products (Private), Ltd. (1963) 1 
S C A 405 s (1963) I S C R 47 : (1985) 2 S C J 236 : 
(1962 (2) Cri L J 636 : 1962 S C D 804 : AIR 1902 
SC 1691 (1693, 1694) (Prs 6, 8). 

WEST BENGAL FOOD GRAINS CONTROL 

ORDER (1951) 


CLAUSE 2 

Clauses 2 (a) and 5 (1) (b) — Driver of lorry if 
carrier. 

The provisions of Cl. 5(1) (b) read with Form E 
leave no room for doubt that the driver of a lorry 
who is not the owner thereof cannot be said to be a 
carrier within the meaning of Cl. 2 (a). 60 Cal W N 
202 i 1955 Cr L J 1249 : AIR 1955 Cal 478 (480) 
(Pt E) (Pr 8) (DB). 

CLAUSE 3 

—Cls. 3, 4 (c), 13 (2) and 17 — Clauses 3, 4(c), 13 
(2) and 17 of W. B, Food Grains Control Order confer 
arbitrary and uncontrolled powers on State Govern¬ 
ment-License can be cancelled, revoked or modified 
without assigning reasons or without issuing notice — 
Power of delegation unrestricted -- Provisions are 
therefore invalid. See Constitution of India, Art. 19 

(1) (g) and (0). 1955 Cri L J 1249 i AIR 1955 Cal 
478 (DB). 

CLAUSE 4 

-Cls. 4 (c). 3, 13 (2) and 17 — Clauses 3, 4 (c), 13 

(2) and 17 of VV. B. Food Grains Control Order confer 
arbitrary and uncontrolled powers ,on State Govern¬ 
ment-License can be cancelled, revoked or modified 
without assigning reasons or without issuing notice— 
Power of -delegation unrestricted — Provisions are 
therefore invalid. See Constitution of India, Art. 19 (1) 
(g) and (0). 1955 Cri L J 1249 : AIR 1955 Cal 478 
(DB). 

CLAUSE 5 

-Cls. 5 (1) (b), and 2 (a) — Driver of lorry who is 

not owner is not a carrier. See W. B. Food Grains 
Conrtol Order (1951), Cl. 2 (a). 1955 Cri L J 1249 : 
AIR 1955 Cal 478 (DB). 

CLAUSE 13 

-Cls. 13 (2), 17. 3 and -4—Cls. 3, 4 (c), 13 (2) and 

17 of W. B. Food Grains Control Order confer arbit¬ 
rary and uncontrolled powers on State Government 
—License can be conceited, revoked or modified 
without assigning reasons or without issuing notice— 
Power of delegation unrestricted — Provisions are 
therefore invalid. See Constitution of India, Art. 19 
(1) (g) and (0). 1955 Cri L J 1249 i AIR 1955 Cal 
478 (DB). 

CLAUSE 17 

-Cls. 17,:13 (2), 3 and 4 (c)-Cls. 3,4 (c), 13 (2) and 17 

of W. B. Food Grains Control Order confer arbitral and 
uncontrolled powers on State'.Government — License 
can be cancelled, revoked or modified without assign¬ 
ing reasons or without issuing notice—Po wer of deje- 
gation unrestricted—Provisions are therefore invalid. 
See Constitution of India, Art. 19 (1) (g) and (0). 1955 
Cri L J 1249 : AIR 1955 Cal 478 (DB). 

WEST BENGAL FOOD GRAINS (DISPOSAL 
AND ACQUISITION) ORDER (1947) 


CLAUSE 1 

_1 (4), Proviso — Bengal Food “Grains Control 

Order (1945), Para 1 (5), Proviso — Notification No. 
19562 D C S., D/- 3-10-1947 issued under Proviso 

does not survive repeal of order. See Bengal Food- 

p r ains Control Order (1945), Para 1 (3). Proviso. 1955 
Cri L J 1249 : AIR 1955 Cal 478 (DB). 

_Clause 1 (3), Proviso and (4) Proviso — No re- 

pugnancy between provisos. 

There is no repugnancy between the Proviso to 
sub-para. (3) of para. 1 and the Proviso to sub-cl. (4) 
of cl 1 and the latter does not make the former 
redundant. 60 Cal W N 202 : 1955 Cri L J 1249 : 
AIR 1955 Cal 478 (479) (Pt A) (Pr 5) (DB). 


CLAUSE 1 

_Cl. 1 — Order whether empowers possession or 

acquisition o! property - Constitution of India, Art. 

31 (2) and (5). , . 

It is extremely doubtful whether the Order is a 
piece of legislation empowering possession or ac¬ 
quisition of a piece of property. The order merely 
requires a person to sell a certain quantity of food 
grains to the State. But apart from this, Art. 31 (5)(a) 
saves the existing law. The Order in questioni was 
promulgated in 1947 more than 18 months before the 
Constitution, the time limit referred to ! n Art 31 (8) 
of the Constitution. AIR 1952 Cal 61 (04) (r I 
(Pr 12). 
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WEST BENGAL FOODGRAINS (INTENSIVE 
PROCUREMENT) ORDER (1952) 

——Volidity of order—Constitution of India, Arts. 25 
and 2 b. 

The r^j es * ® enga ' Foodgrains (Intensive Procure¬ 
ment) Order, 1952, in so far as it authorised the State 
cO acquire the entire produce of a land dedicated to a 
deity or in trust does not infringe the rights confer- 
red by either Art. 25 or Art. 20 and is not unconsti¬ 
tutional on that ground. 

Desirability of amending the Order by making some 
provision for deity and performince of the tru<t 

° ut 58 CaI vv N = AIR 1954 Cal 241 
(242. 243) (Pt A) (Prs 3, 5, 6 , 9, 10, 11). 

/TrTrY a,i ^? f ^ der ~t-ODstitution of India, Arts. 19 
Uy'l a'nd 311. The order is infra vires. AIR 1953 Cal 

ll)’(Pt°\j (Pr 3) W N 793 ! AIR 1954 CaI 97 (97 ’ 

" Validity — The Essential Supplies (Temporary 
Powers) Act and the \V« B. Foodgrains (Intensive 
Procurement) Order, read with the specification of 
prices etc. under notification No. 10305 F. D. fixes 
the amount of compensation and the manner and 
principle of its determination, and therefore is suffi. 
cient compliance with Art. 31 (2) of the Constitution. 
See Constitution of India, Art. 3L (2). AIR 1954 
00 . 

—Hearing of appeals in batches-Appellate Officer 
should bear in mind that if by doing so individual 
oases do not get proper treatment on merits there is 
a denial of justice to parties concerned and a failure 

1°9« SiVlV(720MPr3) ri fDB). 57 ° W N 681 : A ® 

—Order is reasonable and in public interest. See 
1953 C, U 1 548° f ^ Alt< 19 U) (f) (g,t (5) (0, ‘ AIR 
-Validity—(Constitution of India, Art. 14). 

The classification of ‘producers’ who owned ten 
acres or more, affected by the Order is a reasonable 
■classification, bearing a just relation to the object 
sought to be attained. Nothing in the Essential Sup. 
plies (Temporary Powers) Act (1940) read with the 
order, offends against the fundamental right of equal 
Protection guaranteed :by Art. 14 of the Constitution. 

397 ™ ILR ( lf) 55) 1 Cal 401: AIR 1953 Cal 
^48 (559) (Pt N) (Prs 47, 48). 


CLAUSE 2 

— Cl. 2 (1)—“Director". 

Provision in the definition of ‘Director’ empower¬ 
ing the director to authorise any officer to exercise 
the powers of the director are not ultra vires. AIR 
1953 Cal 750 (757) (Pt B) (Pr 5). AIR 

CLAUSE 3 

-Cl. 3—Estimate of director, 

The Director is entitled to base his estimate on 
reliable data furnished by a committee of experts 
and specially on results of actual crop-cutting ex- 

<757?751) (Ft DHrl?)! ^ Fo ‘ 1, A ' R 1953 0,1786 

CLAUSE 5 

—Cl. 5-Scope — The granting of a right of appeal 
•under the clause means that the producer must be 
given an opportunity to show that the estimate of the 
Director regarding surplus yield is wrong. See Con 
station of India, Art. 220. AIR 1954 Cal 97. 

[Vol. 14.] Fn,D. 00. 


FORM A 

-Form A—Validity. 

Held, that as the petitioner company was in entire 
possession of whatever lands it cultivated and there 
were no tenants or Adhiars or Bhagdars whatever the 
mistake in the translation of the directive in Form 
‘Ka’ had not misled it and thereby vitiated the ac¬ 
quisition. The available surplus was calculated ac¬ 
cording to the declaration in Form l B’ or Form ‘Kha’ 
in which there was no defect. AIR 1953 Cal 756 
(757) (Pt C) (Pr 6 ). 

WEST BENGAL FOODGRAINS (MOVEMENT 
CONIROL) ORDER (1951) 

Disposal bv confiscation of property. The dis¬ 
posal of property while the same was “in esse’’was 
proper under-S. 517, Cr P C. See Criminal P C 

(1898), S. 517. AIR 1955 NUC (Cal) 4284 (DB). 

CLAUSE 3 

—Cl. 3 (I)-Crossing the border - Proof of exact 
border by proper evidence necessaiy—Essential Sup- 
plies (Temporary Powers) Act (1946). S. 7 (2) and ( 8 ) 

-Trial under. AIR 1955 NUC (Cal) 4270 (DB). 

—Cl. 3(2) and (3)—Bona fide resident. 

The question whether a person is a bona fide resi¬ 
dent or not of the corridor area is relevant only in 
connection with movement from one point of the 

ci r m° Th° a ? n 0 the J- POin - t iD the , corrid °r under sub 
nl'irtL Th “i quest,0D entirely irrelevant in con- 

fpfA,(Pr%?£j B V 929 ’ AIR 1953 CaU08 <^ 

(7s 92>;S? W5)7 BUrden ° f (Evidence Ac, 

Where 8 Person is charged for contravening Para 3 
sub-para. (3) of the Order, the burden of proving that’ 

the accused person is not a bona fide resident the 

? ? the Prosecution. 57 C W N 275 -1953 

(DB )." 9 ' m 1953 Cil 408 (««) (R bmSVSJ 

a7 as coa,rave “- 

'y est . Be r« al F *><1 Crains (Movement Control) 
P rder D ? doubt requires a permit for food grains to 

KX ed cc ! rdoned area to a place outside it 

restri ^ lioQ is not motivated by the fact that a 

O l rlA eQ vJ WaS b ? rn at a P artlcu lar place. Hence that 
Order does not contraveae Art. 15 Ill of r* 

tution. AIB 1952 Cal 61 (03) (Pt A) (Pr 6 ) 

o77od!., 3 Art°i9." Whe,her C ° n, ' avenes Constitution 

The State is empowered under Art 19 i<\\ 
laws which may impose reasonable rMtrtctfoDs onThi 

sasss-ss 

Art. 19 (11 (d)or uX Art Ifl Il f “ t S er 
(l)(g). Am 1952 Cl 61 (eMlV'pl'B) (Pr n st 8 A 9',. 19 

CLAUSE 7 

Art?20 (a). 0 ' 3 " if con,raveo «s Constitution af Indi,. 

lonr,hS e pS concerned^wilfbom 8 '' “ d °? «* 

punished for the same oCJ mor e P K' ed 

hence it.does not contravene Art ?o /of t ?? 1 ^e and 

stitutlnn. Am 1952 Cal 61 ( 6 l A (Pt C) (PUOh Q> °' 
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W. B. FOODGRAINS (MOVEMENT CONTROL) ORDER (1951), Cl. 8 


CLAUSE 8 

-Cl. 8 — Order if contravenes Constitution of 

India, Art. 31 (1). 

The provision of cl 8 of the Order has not the 
effect of expropriating the owner of the vehicles in 
which the prohibited article has been carried. It 
merely provides for its seizure. AIR 1952 Cal 61 (64) 
(Pt D) (Pr 11). 

CLAUSE 10 

-Cl. 10 and Explination — “Person” — Essential 

Supplies (Temporary Powers) Act (1946), S. 7 (2):(b) 
Proviso) — (General Clauses Act (1897), S. 3 (39)). 

If two persons are in joint possession over twice 
the maximum quantity prescribed, they become 
liable ior contravention of the Order if they do not 
belong to the same household and they caonot set up 
the fictition ,of being in separate possession of half 
the quantity each. 57 C W N 375: 1953 Cri L J 1123: 
AIR 1953 Cal 476 (477) (Pt B) (Pr 5) (DB). 

WEST BENGAL FUNDAMENTAL RULES 
Voi 2 App. 3Rule§3 

-Vol. 2, App. 3, B. 3 — Public servant under sus¬ 
pension — No criminal charge pending—Effect on 
duration of suspension — The order of suspension 
cannot continue after the date on which the charge 
ceases to be pending anywhere. AIR 1958 Cal 239 
(240, 241) (Pt A) (Pr 5). 

WEST BENGAL GAMBLING AND PRIZE 
COMPETITION ACT (32 of 1957) 

SECTION 5 

-Ss. 5, 6 —Search in accordance with provisions of 

S. 5 —Presumption under S. 6 arises. 

If the seaich is in accordance with S. 5 of the Act 
and as a result of the search, instruments of gaming 
have been found in the gaddi there is a presumption 
under S. 0 in the absence of any evidence on record 
from which the contrary is made to appear and when 
the Magistrate has come to the finding that tbe gaddi 
was bemg used as a common Gaming House at the 
relevant time it cannot be said that the gaddi has not 
been proved to be a ‘common gaming house.’ AIR 
1930 Cal 305; AIR 1930 Cal 309, Rel. on. 68 Cal W N 
717 « 1965 (2) Cri L J 825 (826) (Pt A) (Pr 5) (Cal). 


WE 8 T BENGAL GOVERNMENT SERVANTS 
CONDUCT RULES (1959) 

RULE 4 

——R. 4—Scope of — Deals also with private life of 
public servant—Leaves standard of proper behaviour 
to subjective satisfaction of^disciplinary authority - 
Rules held detective in that respect — Association of 
public servant with girls takiog intoxicating drinks 
alleged to be unbecoming conduct — Held case not 
covered by R. 4-R. 4 not retrospective - Constitu¬ 
tion of India, Arts. 309, 311. (1964) 8 FacL R 31: 
1964-1 Lab LJ 462 : 68 Cal WN 215 : AIR 1964 
Cal 503 (514, 515) (Pt D) (Pr 51, 53, 54). 

-R* 4 — Disciplinary action against public servant 

on charge of unbecoming -conduct — Finding chal¬ 
lenged by writ petition — Duty of High Court — Mis¬ 
conduct — What amounts to-Constitution of India, 
Art. 220 — Words and Phrases — Misconduct — The 
word misconduct is a sufficiently wide expression 
and covers any conduct which in any way renders a 
man unfit for his office or is likely to tamper or 
embarrass the administration. (1964) 8 Fac L R 31 1 
(1964) 1 Lab L J 462 i 68 Cal W N 215 : AIR 1964 
Cal 503 (514, 515) (Pt G) (Prs 49, 50, 55). 


WEST BENGAL HINDU SOCIAL DISABILITIES 

REMOVAL ACT (37 of 1948) 

PREAMBLE 

-Preamble and S. 3 (c) — Act whether ultra vires 

Constitution of India, Arts. 14, 15, 19 (1) (g). 

Held that the general scheme of the Act is to pro¬ 
tect the lower castes against being discriminated 
against by the higher castes and to make all castes or 
classes of Hindus equal in the social, civil and reli¬ 
gious fields. This Act and, in particular, Cl. (c) of S. 3- 
cannot be said to be ultra vires because it offends 
against Art. 19 (l) (g) of the Constitution. The Act or 
any provisions therein do not offend against Art. 14. 
Nor does it offend against Art. 15 of the Constitution. 

(Per Harries C. J. —“I find it difficult to appreciate 
the argument, as to how the Act can be ultra vires 
because of the use of the word “class” in S. 3). 
55 Cal W N 676 : 52 Cri L J 1399 i AIR 1951 Cat 
167 (168, 109) (Pt B) (Prs 7, 9,10,11, 12, 13) (DB). 

SECTION 2 


SECTION 8 

_S. 8 -Seizure of cash money-Legality — Magis¬ 
trate has powers toseize such cash money—(Criminal 
P. C. (1898), S. 517). 

Section 8 provides for disposal of cash money 
seized in the common gaming house. Under that 
section the trying Magistrate has jurisdiction to pass 
an order forfeiting the money seized. AIR 1944 Mad 
125, Rel. on; AIR 1948 Cal 110, Disting. 68 Cal W N 
717 : 1965 (2) Cri L J 825 (826) (Cal). 


SECTION 19 

__s. 19 (d)—Validity of Act-Prize competition, if 

covered by Entry 34 of List II, Sch. VII, Constitu¬ 
tion of India — (Constitution of India, Sch. \ il. 
List II, Entry 34) —(Prize Competition Act (42 of 

1955), Ss. 4, 5). 

Held, that the prize competitions carried on by the 
petitioner in his magazine ‘New India’ were of a 
nature which has been characterised as gambling 
and came within the mischief of the West Bengal Act 
and the rules thereunder, which were perfectly 
valid, the local Legislature having power under 
Item 34 of List II of the 7th Schedule o the Con¬ 
stitution, to promulgate such a law. The law being 
valid the rules were unexceptionable. AIR lyb/ a L 

099 and AIR 1957 S C 028, Foil. 1959 Cr L J 307 : 
AIR 1959 Cal 141 (145) (Prs 9, 10). 


_S. 2 (a)—Definition of ‘Hindu’, whether being 

wide renders Act ultra vires. 

The term “Hindu” is defined in S. 2 (a) in a very 
wide manner. But the Act is not rendered ultra vires 
by reason of such definition. 55 Cal W N 676 : 52" 
Cri L J 1309 : AIR 1951 Cal 167 (168) (Pt A) (Pr 7) 

(DB) * SECTION 3 

_S. 3 (c) and Preamble — Act, if ultra vires of 

Constitution — Constitution of India, Arts. 14, 15- 
and 19. 

The West Bengal Hindu Social Disabilities Removal 
Act 1948, is not ultra vires the Constitution. 

The Act and in particular, S.3 (c) cannot possibly be 
said to be ultra vires, because it offends against Art. 19 
(1) (g) of the Constitution. 

It cannot also possibly be said that the Act is ultra 
vires because it offends against Art. 14 of the Consti¬ 
tution. Art. 14 is directed against discrimination and 
what the Act wishes to abolish is discrimination by- 
Hindus. 

The Act does not offend against Art. 15 of the Con¬ 
stitution. The Act does not discriminate against any 
citizen only on the ground of caste, or religion, 

or race. 

It is also difficult to appreciate the argument as to 
how the Act can be ultra vires because of its appli- 


W. B. HINDU SOCIAL DISABILITIES REMOVAL ACT (1948), S. 3 


cation to particular “Classes” of Hindus. If the Act 
was ultra vires in so far as it applied to "claas” the 
words “or class” where they appear are clearly sever¬ 
able in the Act and the Act would still be intra vires, 
in so far as it applied to “caste”. 55 C W N 676 i 52 
Cri L J 1399 : A I R 1951 Cal 167 (168, 169) (Pt B) 
(Prs 7 to 13) (DB). 

—“S. 3 (c) — Services performed by barber whether 
come within S. 3 (c)—(Obiter). 

Obiter.—Whether the service performed by a barber 
comes within Cl. (c) of S. 3. The words “civic, social 
or religious practices” are extremely wide and it 
may well be contended that they embrace practically 
all services which one Hindu could render to 
another, certainly services rendered for payment. 55 

M a Jn W ,£? 7 ^ : Z 2 Cri L J 1399 * A 1 R l 95 * Cal 167 
(169, 170) (Pt C) (Pr 14) (DB). 

WEST BENGAL INDUSTRIAL DISPUTES 

RULES (1947) 

RULE 77 

——R. 77—Nolice of retrenchment—Non-compliance 
with rule Retrenchment otherwise lawful — 

. t > ^ « _ 
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The phrase “any person” which appears earlier in 
sub-s. ( 1 ) (a) must be construed as any person other 
than the Jute Controller. Further the phrase “to such 
persons” which also occurs in that clause must mean 
persons other than the Jute Controller. (1951) 55 
Cal W N 423 (DB). 

——S. 4 (l) (a) — Order of Controller to sell jute to 
himself—Validity of. 

The controller cannot direct a person holding 
stocks of Jute goods to sell those stocks to himself as 
Controller under the powers given in S.;4 (1) (a) of the 
Act. (1951) 55 Cal W N 423 (DB). 

S. 4 (1) (a) — Sale to Controller whether can 
amount to sale to State Govt. 

A sale to the Jute Controller as Jute Controller will 
not amount to a sale to Government. (1951) 55 Cal 
W N 423 (DB). 

WEST BENGAL JUTE GOODS FUTURES 
ORDINANCE (5 of 1949) 

SECTION 1 


- " —'" * *v»»w u v>i lu wui ouitl W10 O l CL VV1 111 ~ ■■ H '■ , £ _ # i 

Retrenchment would not fail—See industrial Disputes °; Provincial Legislature to 

Act (1947). S. 25. F <c). (1964) 2 L.b L J 172 (0,1). 

Sch. 7, List 2, Item 27. AIR 1955 S C LS 2 1 J0,t 


WEST BENGAL INDUSTRIAL DISPUTES 

RULES (1958) 

RULE 22 

—R.22 - Non-appearance of either party before 
Inbunal on faxed day—Tribunal refixing another day 

ui n0 ^ ce to Union only and not firm — 

Held, Tribunal went wrODg-It could have exercised 
discretion under F. 22 or should have given notice to 
both parties. 7 Fac L R 195 : (1963) 2 Lab L J 478 
(Lai). 

RULE 74 

I P 'o 7 lr^?P^? ation * or computation of amount 
under S. 33-C ( 1 ) due under an award — Can only be 
made to a Labour Court specified under S. 33-C (2)— 
Every Labour Court has no jurisdiction to entertain 

i^nx a 5 p - c ^ i0DS * See Industrial Disputes Act (14 of 
1947), S. 7 (1). AIR 1964 Cal 102 (DB). 

WEST BENGAL JUTE GOODS 
ACT (5 of 1950) 

SECTION 2 

1' 2-Contract relating to jute goods—Settlement 
contract 7 - Nature and validity-The settlement con. 
tract is within the operation of the Act, reason being 
tnat in the settlement contract the agreement or 
consideration is to pay the difference with reference 
to a contract which itself was entered on the forward 

Cal 618 89 G ° ntraCt Act (1872) « S - 23. AIR 1953 

[Overruled on another point in AIR 1960 Cal 90.] 

—-S. 2 —Validity of jute contracts — Burden of 

The West Bengal Jute Goods Act has not made all 
contracts, void and unenforceable. Before a contract 

CP , ( J " e ma d® void and unenforceable under the 
statute it must be shown that It is a contract within 

^in m n MD fk ng 0f H of ^statute. That depends 
again on the proof of certain facts. It is for the party 
who alleges those facts to exist to prove them and 

\95Vc.r«iT, a So?,? t such proof ' air 

[Overruled on another point In A I R 1960 Cal 90.] 

WEST BENGAL JUTE GOODS (CONTROL) 

ACT (4 of 1950) 

SECTION 4 

^ S erpreV. l ( ,l _ of Any Per! ° n " " t0 ,uch 


■S. 1—Object of the Ordinance. 

The object of the Ordinance is not to avoid wager 

ing contracts which are already void under the ordil 

nary law of the land. The mischief which the Ordi 

ul as inlen A d t0 redress was that created by 
the highly speculative transactions namely the chain 
contracts, Bhuwalka Bros. Ltd. v. Duoichand S 

(Pr45I(S N B, 685 ! A 1 R 1952 C “ D> 

[Reversed on another point in A I R 1955 S C 182], 
• — S ; l~?*;dinance is intra vires-Goverament of 

Item 1 0)* 1935 ’ Sch * 7 ’ List2, Item 27 ' List 3 > 

The real character of the Ordinance is to regulate 
the jute trade within the province. This is the pith 
and substance of the Ordinance The ordinance is 
covered by Item 10 of the List 2 and is intra vhe 
Bhuwalka Bros. Ltd. v. Dunichand 56 Cal w m 
AIR 1952 Cal 740 (749) (Pt G) (Prs 68,69)^6) ^ 
LHeversed on another point in A I R 1955 S C182.1 


ucuvery or possession" — AIR 1952 Cal ’ 
Reversed—(Sale of Goods Act (1930), S 83 .) 

?*„ ••sp's ,j z "«■ 

AIR 1955 S C 182 (187) (Pt A) (Pr 14)! ° R 10711 

2 U)* (b)— No intermediate tran«>n»fo n . • 

LvoiveT"“ ct_iN, ° “ c,ual deli ^ » f S223K " 

of chain contracts fully explained? Bh«i-ii? N !J Uro 
Ltd. v. Dunichund, 56 Cal W N . nwalka Bros, 

740 (743,746) (Pt C) (Prs 34^36.40) SB) 1952 Cd 
[Reversed In AfR 1955 S C182], * ‘ 
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W. B. JUTE GOODS FUTURES ORDINANCE (1949), S. 2 


• S. 2 Contracts which come within its mis¬ 
chief. 

If a contract is made by a person who habitually 
deals in the sale or purchase of Jute goods involving 
the actual de ivery of possession thereof with another 
person who does not habitually deal in such sale or 
purchase, tne contract is within the mischief of the 
Ordinance. Likewise if a person who is not a habi¬ 
tual dealer within the meaning of S. 2 (b)(i) enters 

lu'°^ ^ onfract , with a person who is such a dealer, 
the Ordinance hits the contract. Bhuwalka Bros L'd 
Y- Dunichand, 56 Cal W N 0*5 , AIR 1952 Cal 740 
('47) (Pt E) (Prs 40, 47, 49) (SB). 

[Reversed on another point in AIR 1955 S C 182.] 


SECTION 3 

® r7~^\ O’) ~ Applicability — Both parties 

habitual dealers — Contract not within S. 3 ( 2 ) (c) 
( 0 * 

It is only when both the buyer and the seller are 
habitual dealers in the sale or purchase of jute goods 
involving the actual delivery of possession, that the 
contract between them is not within the mischief of 
S. 3 (2) (c) (i) of the Ordinance. If one of the parties 
to the contract is not a habitual dealer in such sales 
or purchases, the contract is hit by the Ordinance. 
Bhuwalka Bros. Ltd. v. Dunichand, 56 Cal VV N 685: 
AIR 1952 Cal 740 (745) (Pt B) (Pr 33) (SB) 

[Reversed on another point in AIR 1955 S C 182.] 

©-S. 3 ( 2 ) (c) (ii) — Chain contract — Effect of 

Settlement contract — Orignal contract before the 
Ordinance — Settlement after due date — Effect. 

The practical effect of a settlement contract is to 
wipe out the original contract. There is no question 
of taking or giving delivery of goods any more. It 
is only payment or receipt of the difference. But in 
law the position is different. The original contracts 
and the settlement contracts remain outstanding till 
the due dates arrive. On that day the contracts are 
performed by payment of the difference. In other 
words there is set-off as regards delivery under the 
original contract against delivery under the settle¬ 
ment contract and the difference is paid. 46 Cal 534, 
Rel. on. 

Thus where an original contract is made before the 
date of the notification under S 3 (1) of the Ordi¬ 
nance and the settlement contract is made after that 
date, both contracts remain outstanding till the due 
date, with the effect that the settlement contract is 
rendered void by S. 3 (2) (c) (i) of the ordinance and 
the original contract has to be settled on the basis of 
the last closing rate in a notified market under S. 3 
( 2 ) (c) (ii), the buyer being entitled to that difference 
only and*, nothing more. Bhuwalka Bros. Ltd. v. 
Dunichand, 50 Cal W N 685. AIR 1952 Cal 740 
(747) (Pt E) (Prs 46, 47, 49) (S B). 

[Reversed on another point in AIR 1955 S C 182.] 


WEST BENGAL KEROSENE CONTROL 

ORDER (1947) 

CLAUSE 5 

-Cl. 5 — License in form A — Contravention of 

— Effect stated — (Essential Supplies (Temporary 
Powers) Act (24 of 1940J, S. 7). AIR 1955 N U C 
(Cal) 917 (DB). 


< Pt 9 Bff) W N 869 !AIB 1962 Cal 269 (272) 


WEST BENGAL LAND DEVELOPMENT 
AND PLANNING ACT (21 of 1948) 

PREAMBLE 


jl i^auiuic 




* Ul" 


sition Act: (1894) — Even if repugnancy is assumed 
i ot state Act will prevail, only to the extent of 
amendment introduced by West Bengal Land Develop¬ 
ment and Planning (Amendment) Act, 1955. See 
S?^t«tut ,(, n of India, Art. 254 (2). (1965) 69 Cal 
W N 801 : AIR 1966 Cal 359 (DB). 


—Preamble - Validity of Act - Reasonableness 
of provision — Power of Court to go into—Constitu¬ 
tion of India, Arts. 19 and 31. 


It is not open to the Court to go into the question 
of reasonableness of the provisions of the W. B. L. D. 
& P. Act and declare the Act or any of its provisions 
ultra vires on the ground that the requirements of 
Art. 19 (5) have not been satisfied. AIR 1952 Cal 912 
(914) (Pt B) (Prs 8 . 14). 


;-Preamble — Validity of Act — Settlement of 

immigrants — If public purpose — Constitution of 
India. Art. 31. 

The settlement of immigrants is a public purpose, 
and the Act is, therefore, not ultra vires in so far as 
it purported to acquire lands for settlement of immi¬ 
grants. 89 C L J 301: AIR 1952 Cal 679 (081, 682) 
(Pt D) (Pr 4). 

-Preamble — Validity of Act — Government of 

Tndia Act (1935) Sch. 7, List 1, Entry 17 & List II, 
Entry 9 — Constitution of India Art. 240 & Sch. 7, 
List 1, Entry 17 6c List III, Entry 27. 

The Act is in pith and substance a legislation deal¬ 
ing with compulsory acquisition of property. It is 
quite competent for the State Legislature now under 
the Constitution to legislate for rehabilitation of 
refugees from foreign countries and such a legisla¬ 
tion cannot be impugned on the ground that it is an 
extra-territorial legislation. 55 C W N 297, Rel. on. 
89 Cal L J 301 1 AIR 1952 Cal 679 (081, 082) (Pt E) 
(Prs 4, 5). 

-Preamble — Validity of Act — Reasonableness of 

provisions — Constitution of India, Art. 19. 

The Act does not offend Art. 19 of the Constitution. 
If the legislation purports to be a legislation relating 
to acquisition of property under Art. 31 of the Con¬ 
stitution then the application of Art. 19 is excluded. 
So, the question of reasonableness of restrictions on 
the fundamental right guaranteed under Art. 19 (I) 
(b) to acquire, hold and dispose of property, becomes 
immaterial. 89 C L J 301: AIR 1952 Cal 679 (082) 
(Pt F) (Pr 5). 

-Preamble — Validity of Act — Discrimination 

between citizens and non-citizens — Constitution of 
India, Art. 14. 

It cannot be contended that the Act offends Art. 14 
of the Constitution inasmuch as it discriminates 
between the citizens and noD-citizens. 89 C L J 301; 
AIR 1952 Cal 679 (682) (Pt G) (Pr 6). 

-Preamble — Validity of Act — Absence of pro¬ 
vision for payment of compensation — Constitution 
of India, Art. 31 (2). 


WEST BENGAL LAND ACQUISITION 
AND REQUISITION RULES (1948) 

RULE 3 

-R. 3 (l) — Service of requisition order — Copy 

of order should bear personal signature of Collector 
— Affixation of lithographic signature is not sufficient 
compliance of R 3 (D—Words and phrases-'Endors- 
ed’ — Means personal signature. ILK (1962) 1 Cal 


Although proviso (b) to S. 8 of the Act is ultra 
vires, the proviso is severable from the other provi¬ 
sions of the Act and the rest of the Act therefore can 
stand as a valid piece of legislation. The expression 
"so far as may apply” in S. 8 makes it clear that the 
provisions as to compensation are applicable to acqui¬ 
sition under the Act. The Act is, therefore, not hit.by 
Art. 31 (2) ot the Constitution. 89 C L J 301: AIR 
1952 Cal 679 (082,683) (Pt H) (Prs 7, 8 ). 
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YV. B. LAND DEVELOPMENT AND PLANNING ACT (1948), S. 4 


The decision of the Government as to the ‘‘public 

purpose is conclusive and cannot be questioned in a 

/£ U ^° f J aw * 55 C w N 463 : AjliK 1951 Cal 97 (99) 
Vrt U) (Pr 14). 

—-S. 4—‘Public purpose’—Acquisition of land for 
settlement of refugees. 

Acquisition of land for settlement of refugees is 
acquisi!ion for a public purpose and is within the 
competence of the Government of the State of West 
55 C VV N 463 1 AIR 1951 Cal 97 (") (Pt E) 

15). 

-^.1 and 7—Notification for acquisition of hud 
under S. 7-Validity. 

A notification for the acquisition of land under S. 7 

°k t0 invalid if it is made at 

the same time and in the same gazette in which the 
dec aration under S. 4 is made. 55 C VV N 463 : 
AIK 19ol Cal 97 (100) (Pt C) (Pr 18). 


The standing orders are valid. See Constitution of 
India, Art. 169 (3). AIR 1960 Cal 113, 

-Ss- 6 , 4, 5—Notification under S. 4—Satisfaction 
of Government — Declaration under S. 6 — Pre¬ 
requisites—Validity of notification under S. 4 and 
declaration under S. 6 . See W. B. Land Develop¬ 
ment and Planning Act (1948), S. 4. AIR 1959 Cal 
552 (DB). 

— S. 6 —Validity of declaration—West Bengal Land 
Development and Planning Rules (1948), R. 5 (2). 

A declaration made under S. 6 without complying 
with requirements of R. 5 (2) in respect of giving 
opportunity to thetperson concerned to make repre¬ 
sentation against the development scheme is invalid. 

(Scheme of S 5 and R. 5 with regard to preparation 
°‘ development scheme discussed). 57 Cal VV N 271: 
Al R 1953 Cal 568 (539, 570) (Prs 8 , 9). 

-S. 6 — Declaration made under — It must be 


SECTION 5 

® 777 ' , ' I ? 1 7 ’ ^ (dl 0 "). 6 . 8 (before the amendment 

by W. B. Act 23 of 1955)—Acquisitions under the 
Classes of—Acquisition under S. 7 in cases of 
urgency Preparation of scheme under S. 5 not 
necessary-A I R 1954 Cal 248, Reversed. See W. B. 
Land Development and Planning Act (21 of 1948), 
S. 7. AIR 1961 SC 16. 

‘7 Ss. 5, 0 and 4—Notification under S. 4—Satisfac¬ 
tion of Government—Declaration under S. 6 —Pre¬ 
requisites—Validity of notification under S. 4 and de¬ 
claration under S. 6 —The matter of satisfaction under 
S. 4 of the Act is not a case covered by item 18 of 
para 2 of the Standing Order and the Secretary or the 
Asstt. Secretary could, therefore, lawfully discharge 
the functions of the State Government under S. 4 of 
the Act. W. B. Land Development and Planning Act 
(1948), S. 4. AIR 1959 Cal 552 (DB). 

*“ S. 5 — West Bengal Land Development and 
Planning Rules, R. 5 (1) (a)—Scope — Preparation or 
approval of scheme by Land Planning Committee—If 
necessity. 1959 Cal L J 15. 

S. 5 and R. 5 (1) (2) (3)—Procedure. 

What the Act contemplates is that the State Govern¬ 
ment will ask the prescribed authority, to frame a 
scheme and the prescribed authority shall do so and 
in the course of so doing, cause a local enquiry to be 
made by the Collector under R. 5 (2) and then submit 
a report with its own recommendations. If after or 
about the time when the notification under S. 4 was 
published, the Government sent a copy of the tenta¬ 
tive scheme to the Land Acquisition Collectors’ Office 
and directed the Land Acquisition Collector to sub¬ 
mit a report under R. 5 (2) of the Rules, the provi¬ 
sions of S. 5 (1) and Rr. 5 (l) (a), 5 (2) and 5 (3) are 
completely ignored by Government. AIR 1955 N UC 
(Cal) 2327 (DB). 

SECTION 6 

9 -Ss. 6 . 2 (d) (i), 5, 7, 8 (before the amendment 

by VV. B. Act 23 of 1955)—Acquisitions under the 
Act—Classes of — Acquisition under S. 7 in cases of 
urgency —Preparation of scheme under S. 5 not 
necessary — AIR 1954 Cal 248, Reversed. See W. B. 
Land Development and Planning Act (21 of 1948), 
S. 7. AIR 1961 SC 16. 

-S, 0 (l) (la)—Notification under, reciting fact of 

satisfaction of Governor or State Government-Use of 
words 'it appears’ not sufficient compliance — Notifi¬ 
cation is ultra vires—Words and Phrases — ‘So satis¬ 
fied’ not equivalent to ‘it appears’. (1905) 69 Cal W N 
1067. 

-S. 6 —West Bengal Rules of Business—Rr. 19, 20 

— Standing orders by Minister in charge in the 
Department of Land and Revenue — Validity — 


published in Official Gazette. See VV. B. Land Develop¬ 
ment and Planning Act (21 of 1948), S. 4. AIR 1952 
Cal 912. 

-Ss. 6 & 8 —Rules under S. 14—R. 5 (2)—Notifica¬ 
tions made beforeConstitution—Non-compliance with 

R. 5 (2)—Effect—Constitution of India Art. 226. 

Where no notice, whether individual or general, 
was given to the persons interested under rule 5 (2), 
giving them an opportunity to make representations 
against the scheme and no local enquiry, as contem¬ 
plated by:rulej:5 (2), was ever held in conection with 
the preparation of the scheme, the declaration under 

S. 6 is not validly made and as S. 8 (a) presupposes the 
existence of a valid declaration under S. 0, the 
Notification under S. 8 (a) is also bad. :The Notifica¬ 
tion under S. 6 being ultra vires any step taken to 
enforce such Notification or any action taken pursuant 
to such Notification can be challenged under Art. 226 
of the Constitution of India. Being an ultra vires 
Notification, it gives a recurring cause of action to 
the party affected and therefore the High Court has 
power under Art. 226 to give relief to the party even 
though Notifications under Ss# 4 and 0 were made 
before the Constitution of India came into tore*. AIR 
1950 M B 46, Rel on. A I R 1952 Cal 891 (892, 893) 
(Prs 12, 13). 

-S. 6 —Declaration under—Notice under R. 8 of 

Rules :framed under:Aci:- Validity - (West;Be„g.l 
Land Development and Planning Rules (1943), K. 8 .) 

In the circumstance? the declaration made under 
S 0 and the notice served under R. 8 on the peti¬ 
tioners must be held to hive been validly made inas¬ 
much as there had been substantial compliance with 
the Act and the Rules framed thereunder.o 6 Cal W N 
183 : AIR 1952 Cal 874 (877) (Pt C) (Prs 14, 15). 

_ 0 —Release of portion of land acquired under 

S. 0 — Validity— Non-publication of release—Effect— 
(Land Acquisition Act (1894), S. 48). 

• It is open to the Government to release portions of 
the lands from acquisition under the Land Develop¬ 
ment Act—Non-publication of notification declaring 
the fact of withdrawal from the acquisition does not 
make the notifications issued under section 4 and 8 . 0 
read with S. 7 of the VV. B. L. D. Act or anymroceed- 
ings taken thereunder invalid. AIK l9o2 Cal 870 

(871, 872) (Pt A) (Pr3). 

_Ss. 0, 4 and 7 — Notification under published 

simultaneously with notification under S. 4 — Vali- 
d ity 

A Notification purported to be made under S. 0 
read with S. 7, Land Development Act, is invalid, it 
nublished simultaneously with the Notification under 

S?4 of the Act. AIR 1952 Cal 687 ( 688 ) (Pt A) 
(Pr 5). 
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1048 W. B. LAND DEVOLOPMENT 


Land Development and Planning Act (21 of 1948), 
AIR 1961 S C 16. 

•- S - 8 * Proviso (b) - 'Condition* - Validity — 

Measure of compensation — Scope for legislative dis. 
cretion—Any principle for determining compensation 
which denies to the owner any-increment in value 
cannot result in the ascertainment of the true equi¬ 
valent of the land appropriated. See Constitution of 
India, Art. 31 (2) AIR 1954 S C 170. 


© 8 —Validity—The provisions of S. 8 are held 

unconstitutional and not saved by Art. 31 (5) of the 
Constitution. See Constitution of India, Art. 31 (5) 

and (6). AIR 1954 SC 170, 


® 8 . 8 — Constitutionality—Constitution of India, 

Art. 31 (5) lb)—Scope and object. 

The provision in S. 8 of the W. B. Land Develop¬ 
ment and Planning Act, relating to the conclusiveness 
of the declaration of Government as to the nature of 
the purpose of the acquisition held is unconstitutional 
and is not saved by Art. 31 (5) of the Constitution. 
State of West Bengal v Mrs Bela Banerjee. 1954 S C J 
951 (1954) 1 MLJ 162 i 1954 SCA41:93CLJ 
264: 1954 S C R 55S i AIR 1954 S C 170 (172) (Pt A) 
(Pr 3). 


© ~—S. 8 Proviso (b) — Validity — Constitution of 
India, Art. 31 (2)—Measure of compensation — Scope 
for legislative discretion—Principle which determines 
compensation which denies increment in value. AIR 

1954 S C 170 (172, 173) (Pt B) (Prs 0,£8). 

-S. 8 (i), Proviso (b)—Validity—Provisions though 

contravening S. 299 (2) of Government of India Act 
(1935) were protected by Art. 31. B and Ninth 
Schedule of the Constitution of India — Amendment 
in proviso (b) made in Sept. 1955 also held valid— 
Government of India Act (1935), S. 299 (2)— Constitu¬ 
tion of India, Art. 31-B and Ninth Schedule. AIR 

1955 S C 17 and AIR 1960 S C 32; AIR 1901 S C 10 
and AIR 1955 SC 781, Rel. on. ATR 1952 S C 252; 
AIR 1954 S C 17; A I R 1959 S C 459; AIR 1959 Mad 
548; AIR 1958 Bom 94; AIR 1959 J and K 35 (FB), 
AIR 1959 S C 648 and AIR 1954 S C 728, Explained 
and Dist. AIR 1965 Cal 177(182,183) (Pr;23) (DB). 

-S. 8 — Reference under — Application .signed by 

authorised pleader and not by claimant — Reference 
is competent. See Land Acquisition Act (1894), 
S. 18 (1) AIR 1964 Cal 277 (DB). 

-S. 8 (1), Proviso (b) — Compulsory acquisition of 

land -Determination of compensation—Alteration of 
original object of acquisition with retrospective effect 
—State Government cannot do it for express purpose 
of paying lower rate of compensation. (1962) 60 Cal 
WN4 : 1961 Cal LJ 163. 

-Ss. 8 and 0—Rules under S. 14—R. 5 (2) — Noti¬ 
fications made before Constitution—Non-compliance 
with R. 5(2) - Effect—Constitution of India. Art. 220 
— See West Bengal Land Development and Planning 
Act (1948), S. 0. AIR 1952 Cal 891. 

-Ss. 8 and 1 — Constitution of India, Art. 31 (2)— 

Object of-Validity—Act does not contravene Art. 31 
(2)—See Constitution of India Art. 31 (2). AIR 1952 
Cal 870. 

-S. 8 and F. 8 —Taking of possession— Failure to 

give public notice — Effect on subsequent proceed¬ 
ings. 

Before a person can be deprived of possession of his 
property, it is only in the fitness of things that he 
should have some notice of the intended disposses¬ 
sion. The rule casts a duty upon the Collector to give 
notice. Although there is this duty upon the Collec¬ 
tor to give notice, the omission to give such notice 
does not vitiate the subsequent proceedings. AIR 1952 
Cal 870 (873) (Pt E) (Prs 13, 14). 


& PLANNING ACT (1945), S. 8 

-—S. 8 and Explanation to Proviso (a) — Validity— 
Constitution of India, Arts. 19 ( 1 ) (f) and (5) and 

dl (2). 

The provision in S. 8 making the declaration of 
Government conclusive as to the nature of the pur¬ 
pose of the acquisition is ultra vires Art. 31 (2) of the 
Constitution and therefore void. :But the Explanation 
to proviso (a) of S. 8 does not ; offend against Art. 1& 

(1) (f) Or Art. 19 (5) and is therefore intra vires and 
valid. AIR 1952 Cal 554 (559) (Pt B) (Pr 42) (D3). 

—S. 8 -Constitution of India, Art. 19 (1) (f) and (5) 
Statute providing for compulsory acquisition. 
It would have to comply with Cl. (5) of Art. 19-See 
Constitution of India, Art. 19 (l) (f). AIR 1951 
L*al 111 (DB). 

—S. 8 , Proviso (b)-Constitution of India, Arts. 19,. 
SI ( 2 )—Applicability to provisions as to compensation 
—The provisions of Art 31 (2) *would apply and not 
the general provisions of Art. 19-See Constitution of 
India, Art. 19. AIR 1951 Cal 111 (DB). 

-S. 8 , Proviso (b) — Constitution of India, Art. 31 

(2) —Compensation—Meaning of — The principles on 
which and the manner in which compensation is to 
be determined as laid down in the latter portion of 
Proviso (b) are no better than if it has been stated 
that whatever the market value of the land might be 
it could be acquired at the rate of "X” rupees per 
bigha or acre. The provisions as to compensation in 
S. 8 clearly offend against the provisions of Cl. (2) of 
Art. 31 and are therefore, void — See Constitution of 
India, Art. 31 (2). AIR 1951 Cal 111 (DB). 

-S. 8 , Proviso (b) — Latter portion — Severability 

from other portion of the proviso. 

No objection can possibly be taken to proviso (b) to 
S. 8 if the last portion of the proviso which is void 
were deleted. The impugned provision fixing the 
maximum price of : the land atlits market value on 
31st December 1940, is severable from the remainder 
of the proviso and could b 9 eliminated from the Act 
leaving the Act quite workable. AIR 1951 Cal 111 
(115,119) (Pt I) (Prs 38, 64) (DB). 

-S. 8 —Severability from other portions of the Act. 

Assuming that the provisions in S. 8 relating to thn 
purpose of the acquisition and the nature of the land 
acquired are ultra vires, it cannot be said that the 
whole Act is ultra vires if these impugned provisions 
and the latter portion of proviso (b) which is void are 
deleted therefrom. The Act would be still a workable 
Act. AIR 1951 Cal 111 (119, 120) (PtJ) (Prs 62,67, 
69) (DB). 

—S. 8 —"So far as may be apply”, meaning of. 

. The words "so far as may be apply" in S. 8, are 
common words of legislation by incorporation, and is. 
an expression interchangeable with expressions 
“mutatis mutandis" and "as far as applicable" and 
like expressions. 55 C W N 463 : AIR 1951 Cal 97 
(98, 99) (Pt A) (Prs 7, 11). 

-S. 8 — Section continues to be constitutional in 

view of Constitution (Fourth Amendment) Act, 1955. 
—Constitution of Iadia, Arts. 31, 31*A, 31-B, 305, 
Sch. 9. 

By reason of the amendment of the Constitution by 
the Constitution (Fourth Amendment) Act, 1955, by 
which Arts. 31,31-A and 305 and the 9th Schedule 
mentioned in Art-31-B were amended, the decision 
of the Supreme Court in AIR 1954 S C 170, declaring. 
S. 8 Jof the West Bengal Land Development ana 
Planning Act 1948 as amended by West Bengal Act 
(XXIX of 1951), to be unconstitutional is no more 
good law. AIR 1962 Tripura 13 (14, 15) (Prs 10* 
11 , 12 ). 

SECITON 14 

-S. 14 — Wether ultra vires — Constitution o§ 

India, Art. 19. 
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VV. .B LAND DEVELOPMENT AND PLANNING ACT (1948), S. 14 

some notice, which may be a general or a public 

■ • i i i I • i , i , , ■ 


It cannot be said that because S. 14 is not manda¬ 
tory in terms the Act can be held to be ultra vires. 
It cannot be held that the Act is ultra vires because 
there is no provision in the Act for allowing repre¬ 
sentations to e made to Government by the owners 
^tost the acouisition of the land. AIR 1951 Cal 
111 (118) (Pt G) (Prs 57, 58, 60) (OB). 

— S. 14 — Rules under — Rule 5 (2) — Validity — 
Constitution of India, Art. 19. 

The Act, as it now stands, does give the owners a 
^ heard before the land is acquired and 

therefore it cannot be said to be unreasonable on that 
ground. AIR 1951 Cal 111 (118, 119) (Pt H) (Pr 61) 
(OB). 

WEST BENGAL LAND DEVELOPMENT AND 
PLANNING (AMENDMENT) ACT (29 of 1951) 

SECTION 3 

!—J. 3 Section 3 cannot affect proceedings pend¬ 
ing before High Court instituted under Art. 226, 
Constitution of ladia. 

Whatever might be the effect of S. 3 of the Act on 
proceedings commenced under other laws and pend* 
ing before other Courts, it cannot possibly operate to 
affect proceedings under Art. 226 of the Constitution 
pending before the High Court. (1956) 60 CWN 962. 

WEST BENGAL LAND DEVELOPMENT AND 
PLANNING RULES (1948) 

RULE 5 

R-5 (IMS) (3) — Compliance-What constitutes 
compliance is indicated. See West Bengal Land De- 

Ifcc <&£** ; (210f 1948,1 S - 5 - AIR 

—R. 5 (2) — Opportunity to make representations 
against scheme - Substance of Notification under 
b. 4 published in conspicuous place in locality-Ob- 
jections invited to what was proposed to be done — 
Notice not containing trace of proposed scheme - 
Held, no opportunity was given to make representa¬ 
tion against scheme. AIR 1955 NUC(Cal) 2327 (DB). 

IZ 7 ?cf^ ( 2 k’~° Pp 0 j lunity t0 make representations 

against a scheme and not to any part of it, must be 
given. AIR 1955 NUC (Cal) 2327 (DB). 

faTnSdt requlre submission of report 
NUC (Cal)2327 (DB? ^ Department - AIR 1955 
-R. 5 (3)—"Scheme”—What is. 

The various matters described in R. 5 (3) are only 
illustrations of the descriptive matters to which the 
main clause of Sub-r. (3) refers. A mere map cannot 
constitute a scheme and in order that there may be a 
scheme, there must, at least, be some descriptive 
matter as will illustrate the proposals involved 
namely the constructions, excavations, road layings 
and other works intended to be carried out on the 

AIR 1955 NUC^Ca.”, r 2327 (h ( e DB) i0lendad diSp ° SitiM ' 

V 2 %l - V °' l le- D Val 1 oFTeo 1 ar°a d 

wRh tht d „ C a ”| lion 0 without complying 

R«n h J h ? .W 0 ? of R * 5 <9 is iovalid. See West 

WsMfiSWw: Plaaning Act (21 of 

“~:, R * ?Ji HIndivi i ual no fte to interested persons 
1 “ ecess,ry r Re2 . sonabIeaess of provision for 

St 19 ( 1 ) (?)“ b ° n ° t,Ce “ Constitution of India, 

thi{VlfiL f n°? a P8rUS i al 0f Rt 5 ( 2 ) ol the Rules, 

R not expressly require any individual 

ff*" ser ^ upon the persons interested in 
the acquisition. But what the Rule contemplates is 


ovuio uuuvc) wuivu may uo a ai ui a ^uuuu 

notice, should be given bat such notice must be a 
sufficient notice which would enable the persons in¬ 
terested to make their representation against the 
scheme. 

The W. B. Land Development and Planning Act 
being a legislation which deals with compulsory 
acquisition of property, the application of Art. 19 (1) 
(f) of the Constitution is excluded and therefore the 
question of reasonableness of the provisions cannot 
be gone into in considering the question of the validity 
of the Act. Assuming however it is open to go into 
that question R. 5 (2) is not unreasonable provi<ion. 
56 C W N 183 : AIR 1952 Cal 874 (876) (Pts A, B) 
(Prs 8 , 11,13). 

R* 5 — W. B. Land Development and Planning 
Act (21 of 1948), S. 6 — Want of opportunity to 
make representation — There will not be a valid de¬ 
claration under S. 0. See W. B. Land Development 
and Planning Act (21 of 1948), S. 6 . AIR 1952 

t#ai o75#« 

RULE 8 

—R. 8 —Declaration under — Notice under R. 8 of 
Rules framed under Act - Validity-The declaration 
under S. 0 and the notice under R. 8 must be held to 
have been validly made as there was substantial com¬ 
pliance with the Act and Rules. See West Bengal 

S.‘9. A?R eV I952““ 874 nd PlaaDiDg AC ' (21 1948) * 

R- 8 'May* has compulsory force — Notice 
must be issued before taking possession — Failure to 
give notice—Effect. 

Although there is the duty upon the Collector to 
give notice, an omission to give such notice does not 
vitiate the subsequent proceedings or make the tak- 

£?n °\ p ° ss . es s ion ,lle S?h unless it is shown that the 
Collectors failure to give notice inthecasewas wilful 

?fl P r r ? er T Se ^n LR o 4 ? “ 2S0; AIR 1938 Sind 100 and 
( 7 P« C 13, M)? 0, Ref ‘ m 1952 Cal 870 (873) (Pt E) 

WEST BENGAL LAND REFORMS 
ACT (10 of 1956) 

See under Tenancy Laws. 

WEST BENGAL LAND (REQUISITION AND 
ACQUISITION) ACT (2 of 1948) 

PREAMBLE 

Ar “- 19(11 « - "‘AVI 

be cont ? nded that the expression "autho- 
r . lly .occurnDg in Ait. 31(1) and attracting 

must 9 pm,«ll he h d0Clri ? e °,f. reaso nableness thereunde? 
mu ?. eq % u ? a PPhcable to the same expression 
used in Art. 31 (2) notwithstanding the fact that this 
sub-article ( 2 ) specifically and exclusively refers to 

AIR 19e°0 D S C Sfr- A i?n 1900 SC 1203 and 
377) (Pt C) (Pr 1 fl). R ‘ ° n * AIR 1963 0,1 373 ( 376 ‘ 

* SECTION 1 

*,i ( 8 ).T.‘Generally’“Meaningof—West Beucal 
Land (Requisidon and Acquisition) Act, 194S, S. lS 
Act being a general law applies to Chandernagore 
on its merger with West Bengal Sa* UUfeore 

Merger Act ,36 of 19541 S.T'im1963^1 sT™ 
—?• 1 (4) — Extension of life of Act hv VV r 

12 of 1957 - Validity - Ordinance 5 0 f 1957* no 
&°W d N«a“ Si0n hBld valid - 1962 C *'L JIB ,68 

SECTION 3 


. _i '• 3 < l )”Dfscrimation-Order of requisition of 
laud under S. 3(1), West Bengal Land (Requisition 
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5c Acquisition) Act — Not unconstitutional merely 
because .Government had not chosen to apply the 
slower procedure under Land Acquisition Act. See 
Constitution of India, Art. 14. AIR 1963 Cal 373. 

—S. 3 (1)— Order of requisition of land — Satisfac¬ 
tion of person passing the order and who is duly 
authorised in that behalf by the State Government is 
sufficient. It is not essential that he should go through 
the process of State Government’s satisfaction 
through the Minister-in-charge as required by the 
Standing Rules of Business and Orders of Govern¬ 
ment. Section 3 is not unconstitutional on ground of 
uncontrolled 'delegation. Constitution of India, 
Art. 245. AIR 1963 Cal 373 (37S, 379) (Pt D) (Pr 19). 

-S. 3 (1)—Order of requisition of land in Chander- 

nagore passed by Collector, Hoogly in 1954-Notifica¬ 
tion of State Government No. 3775-L.A. (P. vV.), 
dated 11-5-1948 authorising Collector of Hoogly 
district to pass orders under S. 3 (1) — Order of 
requisition cannot be challenged on ground that 
Hoogly in 1948 is not same Hoogly in 1954 when 
Chandernagore came within its ambit. AIR 1963 Cal 
373 (379) (Pt E) (Pr 20). 

-S. 3—Constitutionality — Act cannot be held to 

be ultra vires of Art. 19 (1) (f) lof the Constitution- 
Constitution of rndia, Arts. 19(l)(f) and 31—Art. 31 (2) 
read with Art. 31 (2-A) excludes operation of Art. 19 
U) (f). ILR (1962) 1 Cal 109 : 65 Cal W N 869 : AIR 
1962 Cal 269 (270, 271, 272) (Pt A) (Prs 9, 10, 11, 
13, 14, 15). 

—S. 3(1)—Validity of Act—The Act deals with requi¬ 
sition and acquisition as contemplated in|Art. 31 (2) of 
the Constitution and as such cannot be held to be 
ultra vires on the ground that it viotates Art 19 (l) (f) 
of the Constitution. 63 C W N 101 and AIR 1980 S C 
1203, Rel. on. A I R 1960 S C 1089, Erpl.; A I R 1900 
S C 344 and AIR 1950 Bom 300, Disting. 1962 Cal 
L J 173 j 66 Cal W N 423. 

—S. 3 (1)—Person authorised by State Government 
—Collector under the Act does not become ipso facto 
“Person authorised by the State Government” men¬ 
tioned in S. 3 (1). ILR (1961) 1 Cal 577. 

—S. 3 (l)—Powers of Additional Land Acquisition 
Officer —In ordinary matters, Additional Land Ac¬ 
quisition Officer has the same powers as that of Land 
Acquisition Officer—Requisition and acquisition of 
land required for border and strategic roads in the 
district is a special power—Only Land Acquisition 
Officer and not Additional Land Acquisition Officer 
can exercise such powers. ILR (1961) L Cal 577. 

-S. 3(1) — Opinion of requisitioning authority— 

Only State Government or person authorised by it 
under S. 3 (1) can form a certain opinion on the ac¬ 
quisition of land—Where the “person authorised” 
considers the acquisition unnecessary, opinion^[of 
experts like Engineers cannot prevail— Acquisition 
based on Engineer’s opinion invalid. ILR (1961) 1 
Cal 577. 

-S. 3—Validity—To this case what applies is 

Art. 31 and not Art. 19 of the Constitution. The 
provisions of S. 3 are intra vires and valid.. See Con¬ 
stitution of India, Art. 19(l)(f). AIR 19o9 Cal 402. 

-S.-3-Applicability—Conditions for Requisition 

or Acquisition. 

It is one :of the essential pre-conditions that (he 
Provincial Government or the delegate must form an 
opinion that the land was necessary for the objects 
mentioned therein. Where it is the delegate who 
exercised the power.it is the delegate who must form 
the opinion. If it can be established that he did not 
form any opinion but merely acted under orders ot 
the Government, then, indeed, the order would be 
invalid. A I R 1952 S C 16, Dist. 63 Cal W N 101 : 
AIR 1959 Cal 402 (400) (Pt B) (Prs 16, 17).: 


' “ 'S. 3, Proviso—Land used for religious worship— 
What is. 

What is contemplated under the proviso is actual 
and not contemplated worship, and :compulsory 
acquisition or requsition cannot be avoided by simply 
transferring the ownership to a deity. 63 Cal W N 
101 i AIR 1959 Cal 402 (406) (Pt C) (Pr 18). 

SECTION 6 

-S. 6-Defence of India Act (1939), S. 198- 

Requisitioning by Goverment of agricultural land 
during currency of tenancy—Compensation paid to 
tenant after determination of tenancy by efllux of 
time—Landlord is not entitled to same. See Dafence 
of I ndia Act (1939), S. 19B. AIR 1952 Cal 567. ij 


SECTION 7 

-S. 7 (2) (aa) (ii) (as amended by Act 12 of 1957) 

—Section is mandatory—Notice under—Cannot be 
substituted by any other notice even one under S. 12 
(2) of Land Acquisition Act(1894). (1962)66Cal WN 
446 : 1964 Cal L J 114. 

-S. 7 (2) (aa) (ii), (as amended by Act 12 of 1957) 

—Application for reference — Limitation — Manner 
for giving notice under S. 7 (2) (aa) (ii) of VV. B. Land 
(Requisition and Acquisition) Act not prescribed— 
Shorter period of limitation in S. 18 (2) (b) would not 
operate—Application held within time under last 
part of S. 18 (2) (b), though notice purporting to be 
one under S. 12 (2) sent. See Land Acquisition Act 
(1894), S 18 (2) (b). (1962) 66 Cal W N 446 i 1964 
Cal L J 114. 

-S.7 (1), Proviso 2 — Validity of — Provision 

offended S. 299 (2) of Government of India Act (1935) 
and was ultra vires — Provision not saved by Art. 31 
(5) of the Constitution, See Government of India Act 
(1935), S. 299 (2). AIR 1961 Cal 112 (DB). 

-S. 7 (1). Proviso 2-Validity—If contravenes 

S. 299 (2) of Government of India Act and Art. 31 (2) 
of Constitution — Ait. 31 (5). 

Article 31 (5) of the Constitution gives no validity 
or protection to the second proviso to S. 7 (I). The 
second proviso to S. 7 (1) bting in contravention ot 
S. 299 (2), Government of India Act, cannot be 
regarded as 'existing law’ for purposes of Art. 31 (o). 
(I960) 64 Cal W N 714 : ILR (I960) I Cal 234. 


SECTION 8 

-S. 8 (2)—Application for reference to Court- 

Limitation— Applicabiliy of S. 18 (2) (b) Jjj Land 
Acquisition Act-(Land Acquisition Act (1894), 8. 

2) (h) )• , . - 

Section 8 by itself does not lay down any bar ot 
imitation tojan application for reference of the matter 
o the decision of a Court. The bar of limitation that 
s attracted is under the provisions of the second part 
>f S. 18 (2) (a) or (b) of the Land Acquisition Act. 1 he 
ipplication for reference to the Civil Court must 
herefore be made within six months from the date ot 
he Collector's award. (1962) 64 Cal W N 44. 

—S. 8 (2)—Section 8 (2) does not make S. 18 (2) of 
.and Acquisition Act applicable to application under 
». 8 (l)—There is no limitation for application under 
;! 8(1) but yet it must be presented within reasonable 
ime—Land Acquisition Act (1894), S. 18 (2) ). AIR 
955 NUC (Cal) 4511 (DB). 

[Overruled in AIR 1900 S C 1538], 


_S. 8 (2)—Time for making a reference — (Land 

Acquisition Act (1894), S. 18 (2)). 

Only so much of Land Acquisition Act, 1894, as 
bears upon application for reference, the making ot a 
reference and the consideration of it can be held to 
be incorporated by sub s. (2) by the Bengal Act even 
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on tbe assumption that the legislature intended by its 
language, to cover not only a reference as made but 
also the making of it — Application for reference by 
person not before the Collector and not represented 
when award was made—Sub-S. (2) (a) of Land Acquisi. 
tion Act does not regulate period of time tor making 
application—First alternative of sub-s. (2) (b) of that 
section also does not apply because under the Bengal 
Act no question.ot notice by Collector after making 
award arises as the Act does not require such a notice 
—Case is governed by the second alternative in sub- 
s. (2) (b) as the award under the Bengal Act, is made, 
as in cases under Land Acquisition Act. bv the Col¬ 
lector. 57 C W N 283 s AIR 1933 Cal '595 (596) 
(Prs 5, 6) (DB). 

[Overruled in AIR 1980 SC 15381. 

WEST BENGAL LEGISLATIVE ASSEMBLY 
RULES OF BUSINESS 

RULE 16 

-R. 16 — Governor’s address before Legislature — 

Address must be by delivery of Speech — No dead¬ 
lock possible if Governor becomes unable to address 
in view of provisions of Art. ldO. See-Constitution of 
India, Art. 178 (1). (1965) 69 Cal W N 484«AIR 
1960 Cal 363. 

WEST BENGAL LOCAL BODIES (ELECTORAL 
OFFENCES ANO MISCELLANEOUS PRO¬ 
VISIONS) ACT (10 of 1952) 

See under Municipalities. 

WEST BENGAL MUNICIPAL ACT (15 of 1932) 
See under Municipalities. 

WEST BENGAL MUNICIP AL ELECTION 

RULES (I960) 

See under Municipalities. 

WEST BENGAL NON-AGRICULTURAL 
TENANCY ACT (20 of 1949): 

See under Tenancy Laws. 

(WEST BENGAL) NON-AGRICULTURAL 
TENANCY (TEMPORARY PROVI¬ 
SIONS) ACT (9 of 1940) 

See under Tenancy Laws. 

WEST BENGAL ORIENTAL GAS COMPANY 

ACT (15 of 1980) 

SECTION 1 

“—1—Validity — Act made reasonable classifies, 
tion of ;the only Gas company and was valid. See 
Constitution of India, Art. 14. AIR 1961 Cal 267. 

[Reversed on another point in AIR 1982 SC 1044], 
—S. 1 — Validity — Restrictions put on business of 
management are reasonable and Act is valid. See 
•Constitution of India, Art. 19. AIR 1981 Cal 267. 

[Reversed on another point in AIR 1902 SC 10441. 
—•S. l—Validity—Act comes under Sch. 7, List II, 
Entry 2o and List III, Entry 42 and not under List I, 
Entry 52. Constitution of India - Act does not cone 
in conflict with Union Act 65 of 195land is ultra 
See Constitution of India, Art. 240. AIR 1961 
Cal 207. 

[Reversed on another point in AIR 1902 SC 1044]. 

SECTION 4 

•,~S 4-Gas and Gas Works are within exclusive 
ne d allotted to States. See Constitution of India, 
Sch. 7, List 1, Entry 52. AIR 1962 SC 1044. 

-S. 4 — Constitution of India, Art. 220 — Manda¬ 
mus — Writ of—Cannot be issued lor enforcing con. 
tractual rights. See Constitution of India, Art. 226. 
AIR 1961 Cal 267. 

[Reversed in AIR 1982 SC 1044], 


WEST BENGAL PANCHAYAT ACT, 1956 

(1 of 1957) 

See under Panchayats. 

WEST BENGAL PANCHAYAT RULES (1958) 

See under Panchayats. 

WEST BENG AL POLICE ACT (3 of 1952) 

SECTION 3 

-S. 3—Scope—Effect of application of S. 3—Con¬ 
stitution of India, Art. 311. 

Section 3 simply empowers the Government to 
employ a member of the Calcutta Police to serve in 
in any area outside the Calcutta area, if and when the 
public interest so requires. Where S. 3 is applied, a 
member of the Calcutta Police while so employed, 
retains his appointment as a member of the Calcutta 
Police, there is no transfer of his service and there is 
no change in the emoluments. 

The order of Government of West Bengal reverting 
the petitioner from the post of D. S. P. to that of 
Inspector, which was his substantive post, without 
recalling the petitioner from -the Bengal Police to 
Calcutta Police, was without jurisdiction. 15 Fac L R 
294 : AIR 1964 Cal 265 (274, 275, 276) (Pt E) 
(Pr 14). 

■—West Bengal Police Force trans¬ 
ferred to Calcutta — Disciplinary measures against-^* 
Competency — Disciplinary actions can be taken in 
accordance with the rules prevailing under the Cal¬ 
cutta Police Act. See Calcutta Police Act (4 of 1888), 
S. 8. (1953) 62 Cal W N 437. ' 


WESTBENGAL POLICE (TEMPOR ARY 
POWERS) ORDINANCE (9 of 1951) 

—Member of West Bengal Police Force trans¬ 
ferred to Calcutta — Disciplinary measures against — 
Competency-Disciplinary proceedings can be taken 
under the Calcutta Police Act. See Calcutta Police 

U95 l S 4 , 2cA 5 - 8 ‘ U958) 62 0,1 W N J37 : ILR 


rrro* THbYllSES RENT 

CONTROL RULES (1949) 

See under Houses and Rents. 

WEST BENGAL PREMISES RENT 
CONTROL RULES (1950) 

See under Houses and Rents. 

WEST BENGAL PREMISES RENT CONTROL 
(TEMPORARY PROVISIOS) ACr 
(33 of 1948) 

See under Houses and Rents. 

WEST BENGAL PREMISES RENT CONTROL 
(TEMPORARY PROVISIONS) 

ACT (17 of 1950) 

See under Houses and Rents. 

WEST BENGAL PREMISES RENT CONTROL 
(TEMPORARY PROVISIONS) AMEND. 
MENT ACT (62 of 1950) 

See under Houses and Rents. 

WEST BENGAL PREMISES REQUISITION 
AND CONTROL RULES (1947) 

See under Houses and Rents. 

W ^ S Jr* B KJ GUj DEMISES REQUISITION 
AND CONTROL (TEMPORARY PRO¬ 
VISIONS) ACT (5 of 1947) 

See under Houses and Rents. • 
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WEST BENG\L PREMISES TENANCY 
ACT (12 of 1956) 

See under Houses and Rents. 


WEST BENGAL PREMISES TENANCY 
(AMENDMENT) ACT (18 of 1956) 

See under Houses and Rents. 

WEST BENGAL PREMISES TENANCY 

RULES (1956) 

See under Houses and Rents. 

'VEST BENGAL PRIVATE FORESTS 
ACT (14 of 1948) 

SECTION 1 

- —S. 1 (3)—Conviction under S. 6(1) of the Act — 
Proof of notification under S. 3 (1) —Necessity—From 
J>. 1 (3), it is clear that the Act has to be brought into 
lire by an appropriate notification. The notification 
has to be proved that it was duly made. See West 

*« g ?L Private Forests Act (14 of 1948), S. 9 (1). 
AIR 19 d 5 NUC (Cal) 5337. 

SECTION 2 

——S. 2 (13)—‘Prescribed,’ meaning of—(Words and 
Phrases—‘Prescribed’). 

The word 'prescribed* is defined in the Act as 
‘prescribed by the rules’ made by the Government. 
Anything which is not prescribed by tbe rules, but 
prescribed by the Regional Forest Officer, does not 
fall within the definition of ‘prescribed’ in the Act. 
ILR (1956) 2 Cal 16 : 58 C W N 963 : 96 C L J 98 : 
AIR 1954 Cal 580 (582) (Pt B) (Pr S) (DB). 

SECTION 3 

-S. 3 — Working plans for conservation of private 

forests— Paragraphs tor afforestation added by Forest 
authorities — Application ior deletion of — Refusal 
by authorities. The refusal was wrong and unjust. 
The High Court in its power should remove this 
injustice. See Constitution of India, Art. 227. AIR 
1954 Cal 580 (DB). 

SECTION 6 


WEST BENGAL PUBLIC DEMANDS 
RECOVERY ACT (3 of 1913) 
SCH. 2, RULE 22 


Scb, 2. R. 22 — Execution of decree — Sale pro¬ 
ceeds held by executing Court - Judgment-debtor 
in arrears of paying income-tax - Certificate issued 
under S. 46(2), Income-tax Act and certificate case 
started — Certificate Officer issuing notice to Court 
under R. 11 of Sch. 2 to P. D. R. Act - Court can 
decide priority of dues — Procedure. See Civil P C 

(1908). S. 151. AIR 1959 Cal 179. * * 

~ Sch- 2, R. 22, Proviso — Priority of Union — 
Government Debts. Tbe Union of India is entitled to 
priority for the realisation of income-tax which has 
been properly assessed and which remained due. See 
Income-tax Act (1922), S. 46. AIR 1959 Cal 179. 

-—Sch. 2, R. 22 — Property in custody of Court — 
Nature of. 

Where the attached property is sold under orders 
of the Court within the Court premises, the sale 
proceed which is held by the auctioneers, must be 
deemed to be money held by the Court. (1959) 37 
ITR 487,63 Cal W N 79 : AIR 1959 Cal 179 (181> 
(Pt C) (Pr 8). 

WEST BENGAL RAW JUTE (CENTRAL 
JUTE BOARD AND MISCELLANEOUS 
PROVISIONS) ACT (6 of 1951) 

©-^ alidity of the Act — (Constitution of India. 

List II, item 26). 

The Act, in its pith and substance, is legislation in 
respect of ‘Trade and Commerce’ within the State 
which belongs to item 26 of List II and. as such, it 
was within the competence of the State Legislature. 
92 Cal L J 4S : 57 C W N 541: AIR 1953 Cal 458 
(460) (Pt A) (Pr 12) (SB). 


6 


SECTION 2 
S. 2 (1)—“Appointed day.” See W. B. Paw Jute 

ir. n i y \ •• la r> • * \ i 


(Central Jute Board and Miscellaneous Provisions) Act 
(1951), S. 5. AIR 1953 Cal 458 (SB). 


-Ss. 6 (1) and 1 (3) — Conviction under S. 6(1)— 

Proof of notification under S. 3 (1) — Necessity of 
pointed out. AIR 1955 NUC (Cal) 5337. 

SECTION 34 

-Ss. 34, 37, 41—Conviction set aside — No finding 

as to committal of offence — Forfeiture cannot be 
ordered. 

A finding that a forest-offence has been committed 
is a prerequisite to any power to order confiscation. 
Where the Sessions Judge on appeal acquits the 
accused of the forest offence, he has no jurisdiction 
to make or affirm any order of forfeiture. (1957) 61 
Cal W N 628. 

SECTION 57 

-S. 57—Rules under — R. 11 — Working plans for 

conservation of private forests—Paragraph tor affores¬ 
tation added by forest authorities would be unjust — 
Should be removed bv High Court See Constitution 
of India, Art. 227. AIR 1954 Cal 580 (DB). 


SECTION 5 

• — Ss. 5, 6. 7 and 16 — Notification under S. 2 (1) 
ot Raw Jute (Central Jute Board and rMiscellaneous 
Provisions) Ordinance— Force of—(West Bengal Raw 
Jute (Central Jute Board and Miscellaneous Provi¬ 
sions) Ordinance (17 of 1950), Ss. 2 (1), 5, 6, and 7). 
Jute and GunDy Brokers, Ltd. v. M/s. New Central 
Jute Mills Co., Ltd. 1959 S C J 529:1959 S C A 356: 
1959 Supp (2) S C R 79 i AIR 1959 S C 569 (571, 
572) (Pr 7). 

• —Ss. 5, 6, 7 and 2 (l)-“Appointed day.” 

The effect of S. 2(1) is to require that for the 
expression “the purpose of this Ordinance,” ‘the pur¬ 
pose ot this Act’ should be read and if so read the 
notification of 29th December, 1950, must be taken 
as specifying the day mentioned in it as the appoint¬ 
ed day for the purposes of Ss. 5. 8 and 7 of the Act 
and not of the Ordinance. :(The 30th December, 1950 
held was the appointed day for the purposes Sof the 
Act). 57 C W N 541 : 92 Cal L J 48 : AIR 1953 Cal 
458 (461) (Pt B) (Pr 14) (SB). 


APPENDIX A 

-Appendix A to Buies—Working plans for conser¬ 
vation of private forests — Form ot. See Constitution 
of India, Art. 227. AIR 1954 Cal 580 (DB). 

W. B. PRIVATE FORESTS RULES 

RULE 11 

-R. 11—Working plans for conservation of private 

forests—Form of. See Constitution of India, Art. 227. 
AIR 1954 Cal 580 (DB). 


SECTION 0 

$-Ss. 6. 5, 7 and 16 — Notification under S. 2 (1J 

of Raw Jute (Central Jute Board and Miscellaneous 
Provisions) Ordinance specifying appointed day for 
purposes of Ss. 5, 6 and 7 of Ordinance Ordinance 
replaced by Act 6 of 1951—Notification whether can 
be read as having brought Ss. 5, 6 and 7 of Act of 1951 
into force. See (West Bengal) Raw Jute (Central Jute 
Board and Miscellaneous Provisions) Act (6 of 1951), 
S. 5. AIR 1959 S C 569. 


W.B. RAW JUTE (CENTRAL JUTE BOARD & MISC. PROVISIONS)ACT(1951).S.6 1053 

^ O A it k • « i _ 


- ;S. 6-"Appointed day.” See West Bengal Raw 

Jute (Central rjute Board and Miscellaneous Provi¬ 
sions) Act (0 of 1951), S. 5. AIR 1953 Cal 45S (SB). 

SECTION 7 

• ‘Ss. 7, 5, 6 and 10—Notification under S. 2(1) of 
Raw Jate (Centra 1 Jute Board and Miscellaneous 
Provisions) Ordinance specifying appointed day for 
purposes of Ss. 5, 0 and 7 of Ordinance — Ordinance 
replaced by Act 6 of 1951-Notification whether can 
be read as having brought Ss. 5, 0 and 7 of Act of 
19ol into force .See (West Bengal) Raw Jute (Central 

in ° o r c d a “ d n tfeceHaneous Provisions) Act (6 of 
1951), S. 5. AIR 1959 SC 569, 

7 7 '‘,Appointed day.” See West Bengal Raw 

? c® oai ?- and Miscellaneous Provisions) 
Act (I9ol), S. 5. AIR 1953 Cal 45S (S3). 

SECTION 10 

® ; Ss - 5, 6, 7—Notification under S. 2 (1) of 
Raw Jute (Central Jute Board and Miscellaneous) 
Provisions) Ordinance specifying appointed day for 
purposes of Ss. 5, 9 and 7 of Ordinance — Ordinance 
replaced by Act 6 of 1951—Notification whether can 
,q-f e . ad as hav, “S brought Ss. 5, 0 : and 7 of Act of 
lute £!?. j 0rce ', S . e . e (West Bengal) Raw Jute (Central 

1951) s! r 5. AI d 8 1959 Scl69. Pr ° ViSi ° m) Act 16 '° f 

BENGAL RAW JUTE (CENTRA 
JUTE) BOARD AND MISCELLANEOUS 
PROVISIONS) ORDINANCE 
(17 of 1950) 

SECTION 2 

c a , nd 7 “* Notification under — 
£ l a R nd ot after repeal of Ordinance. See 

K.1I? ga D Raw Jute ( C3ntral Jute Board and 

1959 SC 569 US ?COvisioas Act (9 of 1951 S. 5. AIR 

SECTION 5 

? 7 an< J Ifi—Notification under S. 2 (1) of 

Raw Jute (Central Jute Board and Miscellaneous 
Provisions) Ordinance specifying appointed day for 
purposes of Ss. 5, 0 and 7 of Ordinance — Ordinance 

bT ead^ L^ 1 6 K° f ^"Notification whether can 

* having brought Ss. 5. 0 and 7 of the Act of 

J^Board^nd 6 ^ 6 ® n VeSt B6 D gal) Raw Jute ( CentraI 
(Sul*AIR rnJ SC 0 56 9 . Pr0ViSi0 “ S ' Act 16 0f 

7T"?* ® (1)— Applicability — Contract to Durcha«> 

“VtUdity—Into ’“ te , ?- U1 fo « r < mr P° ses of iote pres , 

.eg^^ y 7 0 i r: r B 'vr. , i n m- ,tu,M - Emergen °' 

. ^hoprohibitioa or restriction in S. 5 (1) is directed 
mil? anil ft 8 °!i, raw ,uta itt ras i>«ot of a /ate 

■owaarof aTute'-milf^S TsTuof fc £T S ’ l0n 
means the person who is Mting in'hfa cSiS”^ 

IZrJ K ‘“Ik m111 - 11 d T oot mean any and CTery 

?““J raal by owner of a (ute mill but means onlv 
such contract by the owner of a Jute mill- which is for 
the purpose of his Jute mill. j lCn ls tor 

The plaintiff who was an owner of several Into millo 

« con * rac t >d suit was not void und«r 

389. 1 * l98 °* 04 Cal w N "2 : ILR (1901) l Cal 

-S. 5 (1)-Object of. 

- Section 5 (1) of Ordinance was intended for the 
particular purpose to ensure adequate supplies of raw 


jute at maximum prices to the jute mills. Contraven¬ 
tion of S. 5 (1) makes the contract not only void but 
makes the persons contavening liable to punishment. 
AIR 1954 SC 490 and AIR 1953 SC 278, Rel. on. 
(1960) 64 Cal W N 992 : ILR (1961) 1 Cal 389. 

-S 5 (2)-Arbitration Act (1940), S. 34—“Matter 

agreed to be referred” — In the case of an invalid 
contract an arbitration agreement contained therein 
is not severable and capable of having independent 
efeet and accordingly it cannot sustain a reference of 
the dispute to arbitrators. See Arbitration Act (1940). 
S. 34. AIR 1953 Cal 450 (DB). U '* 

;-?• 5 „<2>-Contract Act (1872), S. 23-‘‘Forbidden 

by t , , T Ad arbitration agreement regarding an 
unlawful jute coutract would attract the ban impos- 
ed by S. 23, Contract Act. See Contract Act (1879> 
S. 23. AIR 1953 Cal 450 (DB). U 

(WEST BENGAL) REHABILITATION OF 
DISPLACED PERSONS AND EVICTION 

OF PERSONS IN UNAUTHORISED 

OCCUPATION OF LAND ACT 
(16 of 1951) 

SECTION 3 

—Ss. 3 and 4:- Scope — (Criminal P. C. (1898), 

Neither section affects Jurisdiction of Magistrate tn 
order restoration of possession under S. 522?Criminal 
P. C., by displaced persons, who took possession of 

Pen < lt C r?? 1,ttl ^ g k 03en u Ces under Ss> 143 ’ 4 *S and 453, 
Penal Code and have been convicted 195*? cv; r i 

733 i AIR 1953 Cal 308 (308) (Pt A) (Prs 1 2) 1 

SECTION 4 

—Ss.4,3-Scope-(Criminal P. C. (189S), S 522) 

Netfher section affects Jurisdiction of Magistrate to 
order restoration of possession under S. 522, Criminal 
P. C., by displaced persons, who took possession of 

PaMuSde 1t a n „H°K ff6aC £ Uader Ss ‘ 143 ’ 44S aod «3 
rana 1 ucxie and have been convicted 195*1 P»i F 1 

723 , AIR 1953 C„1 308 (308) (pIa) (P„ 1. 2)7 L ’ 

SECTION 0 

S. 6 — Appeal under, pending — Restoration nf 

possession under S. 522 , Criminal P. C , Thou d bi 

directed so as to give effect to order in^ haf appeal 

AIR I953 cl 308. C * < iS98) ' S ‘ 522 ’ 54 

WE S T B ENG4L REVISED LEAVE RULES (1933) 

See Revised School Code (West Bengal) 1930. 

WEST BEN GAL RICE AND PADDY CONTROL 

CLAUSE 3 

mention "rice” along wffh Vaddv” i^th^fi S ? °i n t0 

s SK”,t;r»s;n' snsssr ,K= 

WE,T »>«C.L, g jjjj, CONTBOL 

CLAUSE 3 

(Pt C) (Pr 10). Ara 1951 Cal 90 (93) 

CLAUSE 4 

"obtain'." AW 1955 lju 8 P (cjT 799 d ( o 8 read for 
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W. B. RICE MILLS CONTROL ORDER (1949), Cl. 9 


CLAUSE 9 

-Cls. 9 and 13—If ultra vires — Constitution of 

India, Arts. 13 and 19 (1) (g). 

An order which arbitrarily or excessively invades 
the right of an individual cannot be said to contain 
the quality of reasonableness. Clauses 9 and 13 of the 
Rice Mills Control Order which empower cancella¬ 
tion or refusal of a license already issued and refusal 
to issue a new license without assigning any reasons, 
overstep the limits of reasonableness and must be 
held to be invalid in the face of the written Constitu¬ 
tion of India. AIR 1951 Cal 90 (92) (Pt A) (Pr 10). 


ing. "Waste land” means land which was neither 
developed nor used as arable land. (1958) 62 Cal 
W N 640 : AIR 1960 Cal 113 (118) (Pt C) (Pr 15). 

-Rr. 19, 20 — Standing Orders by Minister in 

charge in the Department of Land and Land Re¬ 
venue — Standing Order 2 (29) — Acquisition under 
Land Acquisition Act. It would be absurd to sug¬ 
gest that an acquisition under the Land Acquisition 
Act was important enough to be placed before the 
Minister but not an acquisition under the Land 
Development and Planning Act. (1958) 62 Cal W N 
640 : AIR 1960 Cal 113 (118, 119) (Pt D) (Pr 16), 


CLAUSE 11 

—Cl. 11—Validity—Constitution of India, Ait. 19. 

Clause 11 of the order which vests the Commis¬ 
sioner with absolute and unfettered discretion in the 
matter of granting renewal of licenses is not un¬ 
reasonable, tor, if a discretionary power is hedged 
round with restrictions or limitations it cease; to be a 
matter ot discretion. The mere fact that the 
exercise of the discretion cannot be reviewed by the 
Court is no ground for declaring Cl. 11 as invalid. 
AIR 1951 Cal 90. Rel. on. 56 Cal W N 302 « AIR 
1952 Cal 72 (73) (Pt C) (Prs 12, 13). 

CLAUSE 13 


RULE 20 

-Rr. 20, 19 — Standing Orders by Minister in 

charge in the department of Land and Land Re¬ 
venue — Standing Order 2 (28) — Waste lauds. See 
W. B. Rules of Business, R. 19. AIR 1960 Cal 113. 

-Rr. 20, 19 — Standing Orders by Minister in 

charge in the department of Land and Land Revenue 

— Standing Order 2 (18)—Scope. See W. B. Rules of 
Business, R. 19. AIR 1960 Cal 113. 

— Rr. 20,19 — Standing Orders by Minister in 
charge in the department of Land and Laud Revenue 

— Standing Order 2 (29) — Acquisition under Land 
Acquisition Act. See W. B. Rules of Business, R. 19. 
AIR 1960 Cal 113. 


-Cl. 13 (1)—Institution of criminal proceedings. 

The only ground on which under clause 13(1) a 
licence can be cancelled or suspended is breach of 
one of the conditions of the licence. But the insti¬ 
tution of criminal proceedings against a licensee 
does not, within the terms of the Clause, entail can¬ 
cellation or suspension of the licence. 55 
C W N 253 : A I R 1952 Cal 206 (206, 207) (Prs 8, 9) 
(DB). 

-Cls. 13 aod 9 — If ultra vires — Constitution of 

India, Arts. 13 and 19 (1) (g). See West Bengal Rice 
Mills Control Order (1949), Cl. 9. AIR 1951 Cal 90. 

-Cl. 13 — Clause does not infringe Art. 14 of the 

Constitution and is not unconstitutional. AIR 1951 
Cal 90 (92) (Pt B) (Prs 11, 12). 


CLAUSE 15 

-Cl. 15—Apprehension of abuse of power — Vali¬ 
dity of law. 

The fact that the power conferred by Paragraph 15 
is liable to be abused is not sufficient to declare it 
invalid. 13 S C J 328, Foil. ILR (1954) 2 Cal 281 : 
57 C W N 194 : A I R 1953 Cal 187 (188) (Pt C) 
(Pr 9) (DB). 

-Cl. 15-Validity—Constitution of India, Art. 14. 

The system of granting permits as provided by 
Cl. 15, W. B. Rice Mills Control Order, does not 
infringe Art. 14 of the Constitution. There is nothing 
in that clause which makes it inherently unconsti¬ 
tutional. AIR 1951 Cal 90 (92) (Pt B) (Pr 12). 


WEST BENGAL RULES OF BUSINESS (1951) 

RULE 19 


_Rr. 19, 20 — Standing orders by Minister in 

charge in the Department of Land and Land Revenue 
— Standing Order 2 ( 18 ) - Scope The Standmg 
Order means that where the Land Plan™ 0 ? Com¬ 
mittee set up under the W. B. L. D. and P. Act takes 

up a case it should be brought to the notice of the 
Minister before the issue ;of orders. (1958) bZ Lai 
VV N 640 : A IR i960 Cal 113 (117, 118) (Pt B) 

[Pr 12). 


_R r< 19 , 20 — Standing orders by Minister in 

charge* in ’the Department of Land and Land Re¬ 
venue-Standing Order 2(28) - Waste lands-Mean- 


m 


WEST BENGAL SALARIES AND ALLOWANCES 

ACT (5 of 1952) 

SECTION 4 

-Ss. 4, 6 — Deputy Minister — Residence 

Calcutta—Right to. 

A Deputy Minister of State is not entitled to a 
louse without payment of rent or to a furnished re- 
iidence in Calcutta. AIR 1958 Cal 510 (515) (Pt B) 

Pr 20) ‘ SECTION 6 

-S. 6-Deputy Minister—Residence in Calcutta- 

light to-Not entitled to residence in Calcutta witb- 
>ut payment of rent. See W. B. Salaries and Allow- 

mces Act (5 of 1952), S. 4. AIR 1958 Cal 510. 

WEST BENGAL SALES TAX'ACT (4 of 1954) 

See under Sales Tax. 

WEST BENGAL SECONDARY EDUCATION 

ACT (37 of 1950) 

PREAMBLE 

-Preamble-Mandatory or directory provisions - 

s D neal regulations framed under W. B. Secondary 
Education Act-lCivil P. C. (1908), >Pred See Inter¬ 
relation ot Statutes. AIR 1957 Cal 182. 

SECTION 30 

_Ss 30, 36 (2), Regulations 3 to 7 — Conslitution 

if India Art. 226-Quasi judicial orders—Discretion, 
•xercise’ of — Alternative reliefs — Granting of lesser 
relief should be supported by reasons-Non-speaking. 
jrders can be interfered with — Orders of Appeal 
(Committee uader West Bengal Secondary Education 
\ct. See Constitution of India, Art. 226. (I960) LV 

?ac L R 223 (Cal). 

-Ss. 30 and 36 and Regulation 7 (2) - Pr0 °® dur ® 

for hearing appeals by Appeal Committee - D sere 

ion not arDitrary - Not violative of Art. 14 w 
Constitution (Constitution of India, Art. 14 Jr o 

SM ISSWSftSiS Mi. 

1 T rihnnal —Armellant is not entitled to ora e 


W. B. SECONDARY EDUCATION ACT (1950), S. 31 


105^ 




ing apart from any provision made in the Regulations 
—Regulation 7 conferring discretion on the appellate 
committee to allow such hearing or not is not invalid 
— D. P. I.’s report relied on by committee, in favour 
of appellant — Non-disclosure of same to appellant 
does not offend principles of natural justice — Con¬ 
stitution of India, Art. 220. (1902) 06 Cal W N 75. 

SECTION 31 

-S. 31 — Constitution of ad hoc committee of 

school. 

Section 31 deals with the framing of committee of 
the Board itself, viz., the ‘Recognitions and grants 
committee’, etc. An ad hoc committee of a school 
is not a committee of the Board,-but a committee 
appointed by the Board and working under its direc¬ 
tion ^nd control. There is no delegation of the 
Board’s powers to any ad hoc committee. It cannot 
be held that an ad hoc committee has not been pro¬ 
perly constituted because such a committee has not 
got a single member of the Board. 58 Cal W N 617: 
AIR 1955 Cal 72 (75) (Pt D) (Pr 16). 

SECTION 36 

Ss. 36 (2) (q), 30 and Regulations 3 to 7—Consti¬ 
tution of India, Art. 220-Quasi judicial orders-Dis. 
cretion, exercise of—Alternative reliefs-Granting of 
lesser relief should be supported by reasons—Non- 
speakiDg orders can be interfered with - Orders of 
Appeal Committee under West Bengal Secondary 

See Constitution of India, Art. 220. 
(196o) 10 Fac L R 223 (Cal). 

T—, Ss - 36 and 30 and Regulation 7 (2) — Procedure 
tor hearing appeals by Appeal Committee — Discre¬ 
tion not arbitrary - Not violative of Art. 14 of the 
Constitution. (Constitution of India, Art. 14 — “Pro. 
cedure of administrative tribunals.”)—See West Ben- 

Swmo^l * (37 ° f i93o) ' s - 3 °- 

—S. 36—Scope. 

Sub.section (1) of S. 30 gives general power to the 
Board to directi supervise, develop and control secon- 
aary education in general and in that behalf do all 
such acts as it may consider necessary for the pur¬ 
poses of such direction, supervision, development and 
control. AIR 1945 P C 150; AIR 1951 S C 201 Foil 

?p C i*n W N 617 ‘ AIR 1955 Cfll 72 (74) (Pt B) 

S. 36 (2) (c) — Supervision — Delegation of 
power. 

Under S. 36 (2) (c), the Board has power to issue 
directions for removing a managing committee of a 
school which has been, in its opinion, mismanaging 
tne affairs of secondary school and is not properly 
constituted. Its power can be validly delegated to 

, Coramiltee * 58 Cal W N 617 i A I R 
1955 Cal 72 (75) (Pt C) (Pr 14). 

SECTION 37 

—S. 37, Proviso (as amended by Act XXI of 1951) 
Appointment of ad hoc committee. 

The question about the appointment of an ad 
noc committee of a school held was not one relating 
to recognition at all, but was as to the administration 

(75) h (PtE)(Pr 18). ^ W N 617 ‘ AIR 1955 CaI 72 

WEST BENGAL SECONDARY 
EDUCATION RULES 

—Applicability of;W. B. Secondary Education Rules 
and Uiders to managing committee of Government 

V«°C) <P, 20 , Tr ‘ PUra - A,R 1959 27 


WEST BENGAL SECURITY ACT (3 of 1948) 
See under Public Safety. 

WEST BENGAL SECURITY ACT (19 of 1950) 
See under Public Safety. 

WEST BENGAL SECURITY ORDINANCE 

(2 of 1949) 

See under Public Safety. 

WEST BENGAL SECURITY (SECOND 
AMENDMENT) ORDINANCE 

(14 of 1950) 

See under Public Safety. 

WEST BENGAL SERVICE RULES (1941) 

RULE 71 

: R * 71 — A Government servant under suspension 
is entitled to subsistence allowance at such rate as 
suspending authority may direct, but not exceeding 
one-fourth of the pay of the suspended Government 
Servant. (!9o7) 61 Cal VV N 459 ; (1957i 2 Lab L l 
260 , ILR (1958) 1 Cal 40. J Lab L y 

RULE 72 

R. 72—Grant of full or proportionate pay — Dis 
cretion. 

Rule 72 makes the matter of granting full pay or 
proportionate pay as one resting entirely on the 
discretion of the punishing, appellate or revising 

? U fe r i ty, r» ( rt l957) 61 Cal WN 459, (1957) 2 Lab 
L J 260 «ILR (1958) 1 Cal 40. 

RULE 75 

- B. 75 (a) — Chief Ministerial Officer of Small 

UoS S ?s C 5 0 5 Urt "i?‘i 7 d (a,a F PlieS ~ 1 ge su P^annua- 
, t ,~ It , ls discretionary for Government to 

retain him in^services after age of 55-High Court can- 

b7“u?„^ r 7^ 

f (Constitution* 

AM 1955 N U C (SfisSi HUK R ' 56 ' b >‘W 

WEST BENGAL SERVICE RULES (1958) 

RULE 5 

—R. 5 Item 40 - Typist of Education Directorate 
in A transferred to School at B as clerk — Records of 
Directorate not kept at School-School at B was not 

3^c q rR ni(C 0 ar TraQSfer hdd iaVaHd - (196? > 

RULE 75 

W^rB R enl S al (a \kni PpUc ( ab r ty _ / udicial service i„ 

« B 1 nga L Sery ‘« S apply 
and Fundamental Rules do not apply. See Confti 

tution of India, Art. 309. AIR 1961 Cal 1 (SB) 

— Fundamental Rules, R 56 frit— 

r o h n dmj>V S he of a r e ^ice m * 

iz { :i ivt oS* a B zt f 

tal enquiry and disciplinary nSS* 1 * 050 4 e , partmen '* 
the charges 
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WEST BENGAL SERVICE RULES (1958), R. 145 


Such extension is illegal and void. Nripendra Nath 
Bagahi v. Chief Secretary Govt, of West Bengal. 
65 Cal W N 361: (1961) 2 Lab L J 312: AIR 1961 
Cal 1 (9,10,11) (Pt E) (Prs 36, 37, 41, 42) (SB). 

RULE 145 

-Rr. 145 and 151—Claim for leave or for damages 

for wrongful rejection of application for leave — 
Remedy — Issue of writ — Writ will not issue — See 
Co;isti:ution of India, Art. 226. AIR 1961 Cal 164. 

RULE 151 

-R. 151 — Constitution of India, Art. 226 — Writ 

under —For claim of leave or for damages for wrong¬ 
ful rejection of application for leave by Government 
servant— Writ will not issue — See Constitution of 
India, Art. 226. AIR 1961 Cal 164. 

RULE 174 

-R. 174 (4) — Promulgated by the Governor on 

27th December, 195S — Rule cannot be utilised for 
alleged termination of service on 24th November, 
1956—Constitution of India, Art. 309. 15 Fac L R 

273 : AIR 1963 Cal 638 (642) (Pt B) (Pr 14). 

WEST BENGAL SOFT COKE DISTRIBU¬ 
TION ORDER (1955) 

CLAUSE 3 

-Cls. 3 (3) and (d) and 5 — Validity — Order is 

constitutional so far as it confers p:>wer upon the 
“Director” or the “District Magistrate.” See Consti¬ 
tution of India, Art. 245. (1960) 64 Cal W N 521. 

WEST BENGAL SPECIAL COURTS ACT 

>(10 of 1950) 

See under Public Safety. 

WEST BENGAL STATE MEDICAL FACULTY 
RULES AND REGULATIONS 

RULE 3 

-R. 3—Framed under S. 6—Compliance with rule 

•of natural justice—Rules of natural justice held were 
satisfied — See Constitution of India, Art. 228. AIR 
1954 Cal 193. 


WEST BENGAL TWENTY FOUR (24) 
PARGANAS DISTRICT BOARD 
DISSOLUTION) ORDINANCE 

(3 of 1948) 

SECTION i; “ > 

-S. 1 — West Bengal Ordinance (3 of 1948) 

not ultra vires — See Government of India Act 
(1935). S. 88 ( 1 ). AIR 1952 Cal 907. 

-S. 1—Validity of Ordinance—Ordinance and Acts 

following it are not pieces of discriminatory legisla¬ 
tion and do not contravene Art. 14— (Constitulion of 
India, Arts. 13, 14). AIR 1952 Cal 907 (912) (Pt G) 
(Pr 41). 

SECTION 5 

-S. 5—Newly constituted District Board — If 

ceases to exist on expiry of Ordinance. 

The newly constituted District Board under the 
West Bengal Ordinance (3 of 1948), does not cease 
to exist and the old District Board is not revived on 
the expiry of that Ordinance. The dissolution of the 
old District Board is complete and the expiry of the 
Ordinance cannot have the effect of nullifying the dis¬ 
solution and reviving the old District Board. All acts 
completed during the currency of the Ordinance have 
the same effect as acts done under a permanant statute 
and they endure permanently notwithstanding the 
expiry of the Ordinance. AIR 1952 Cal 907 (909, 
910) (Pt D) (Prs 23, 25). 

-Ss. 5, 6 — Notification constituting District 

Board—Subsequent notification adding a member— 
Validity — Bengal General Clauses Acts (1 of 
1899), Ss. 15. 22. 

When a District Board is constituted by an earlier 
notification under S. 5-of the West Bengal Ordinance 
3 of 1948, a~subsequent notification adding a mem¬ 
ber to the Board does not constitute re-exercise of the 
powers under S. 5 to constitute a Board. The subse¬ 
quent notification has the effect of only amending the 
earlier notification constituting the Poard and it is 
competent for the Provincial Government to do so 
under 5. 15 read with S. 22 of the Bengal General 
Clauses Act, 1899. AIR 1951 Nag 181, disting. AIR 
1952 Cal 907 (911) (Pt E) (Pr 32). 

SECTION 6 


WEST BENGAL STATE MEDICAL FACULTY 

STATUTES 

STATUTE 6 

—Statute 6-C—Results of university examinations— 
Power of civil courts to interfere—Suit for declara¬ 
tion or injunctions against university—Maintability. 
A suit for declaration that a candidate has passed 
certain examination or for injunction to compel the 
university to promote him is not maintainable in 
Civil Court —See Specific Relief Act (1877), S. 42. 
AIR 1961 Cal 31. 

_Statute 6-C—Scope-Governing Body — Duty to 

issue certificate of practice. 

The Governing Body has no duty cast upon it 
under Statute 6 C to issue a certificate before the requi¬ 
red scrutiny. In fact R. 5 (3) definitely prohibits the 
graut of such certificate where the special Board 
finds that the requirements of Statute 6-C are not 
fulfilled. The Governing Body, therefore, is expressly 
prohibited in that event and the civil Court on these 
Special Statutes cannot grant a decree ordering the 
Governing Body to grant a degree or a Certificate 
of practice.: 64 Cal W N 842: ILR (1961) 1 Cal 667: 
AIR 1961 Cal 31 (37) (Pt C) (Pr 31). 

WEST BENGAL TRIBUNALS OF CRIMINAL 
JURISDICTION ACT (14 of 1952) 

See under Public Safety. 


_Ss. 6 and 5-Notification constituting District 

Board-Subsequent notification adding a member— 
Valid.—See W. B. Twenty Four (24) Parganas District 
Board (Dissolution) Ordinance (1948), S. 5. AIR 19o2 

Cal. 907. 

_S. 6, Proviso—If ultra vires—Government of Iadia 

Act, 1935, S. 88. 

The provision in the proviso to S. 0 of the West 
Bengal Ordinance 3 of 1948, that the term of office ot 
members of the District Board may extend up to two 
years, is not ultra vires, although such provision 
would endure beyond the life of the ordinance. There 
is no limitation put upon the ordinance-making power 
of the Governor under S. 88 of the Government or 
India Act, 1935, and so he can legislate by ordinance 
in any manner in which the Provincial Legislature 
can legislate subject to this that the duration ot the 
ordinance shall be limited as prescribed in that Act. 

AIR 1952 Cal 907 (909, 910) (Pt C) (Prs 21, 27). 

WEST BENGAL UNDESIRABLE ADVER¬ 
TISEMENTS (CONTROL) ACT 
(29 of 1948) 

SECTION 3 

-Ss. 3 and 6 (d) - Prosecution for offence under 

S. 3 - Accused claiming exception under S. 0 W 
Burden of proof - S. 0(d) not part of S. 3 -S. 105. 
Evidence Act, does not apply - Evidence Act (lo^), 


w. B. UNDESIRABLE ADVERTISEMENTS (CONTROL) ACT (1948), $. 0 

WIFE 


S. 105). 00 Cal W N 392 : I95G Cri L J 513 : A I R 
19o6 Cal 90 (92) (Prs 16, 18). 

SECTION 6 

--“Ss, 6 (d) and 3 — Prosecution For offence under 
b. d - Accused claiming exception under S. 0 (d) - 
Bmden of proo - S. 0 (d) not part of S. 3 - S. 105, 
Evidence Act. does not apply. See W. B. Undesirable 

< lW81 - s - 3 - 1938 c ' ! 
WEST PAKISTAN 

Defined. 

See (I) Displaced Persons (Compensation and Re- 
faabilitation) Act (1954). S. 2. 

(-) Deot Laws — Displaced Persons (Debts ad¬ 

justment) Act (1951), S. 2. 

„ WHARFAGE 

Fees. 

See Customs Act (1878), S. 199. 

- , WHIPPING 

Sentence of. 

See Criminal P. C. (1898), S. 391. ' 

WHIPPING ACT (4 of 1909) 

SECTION 3 

S~37 S 9 p7nairr?d« % h " tor >--feeler convicted under 

„Ikj '• Code — Sentence—Punishment with onlv 

whipping was not sufficient though one year’s R I 
was excessive and was recuced to 0 months See 

1953 An’aw! 8601 ’ 379 - 1953 Cfi E J 7« .A it 

de ^ 

me I nt V nf W Lh f n , - 3of the . Whi PP] D 8 Act, the punish- 
ment of whipping can be awarded only in lieu of the 

punishment to which the accused is otherwise liable 
° i an ® dditi0lla l sentence of whipping is 

L 5 a?. Wv • , 52 | r Vl W K r (HC > 254 ' 19 52 All 

<Pt AMP,. 3 ) 4 , " L 1 ■' AIR 1953 A " 345 1346) 

SECTION 4 

4 sentence of imprisonment can be inflicted 

t& Mim S sf 19M C ' lL ' 18591 AIR 
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SECTION 5 

JZf,' feJM ? ffender £ ponvicted under S. 370, 
*n whiJ • de • Sentence °I imprisonment in addition 

(Pr 4) PPIDg 1S DOt 6ga * A 1 K 1950 AU 726 (727) 

WHOLE BLOOD AND HALF BLOOD 
See (1| Custom (Punjab) - Succession. 

“ (1929), sY* Inherilance ( Atnend ment) Act 

(3) Hindu Succession Act (1950), S. 18. 

WIDOW 

Seed) Hindu Adoptions and Maintenance Act 

(2) Hindu law. 

(3) Hindu Widows Remarriage Act (1856). 

W) Hindu Succession Act (1950), S. 14. 

WIDOWED DAUGHTER-IN-LAW 
Maintenance of 

See (i) Hindu Adoptions and Maintenance Act 

(2) Hindu law. 

[Vol. 14.] Fn.D. 67. 1 


See statutory cross references under “Husband and 
wife. 

Competency as witness. 

See Evidence Act (1872), Ss. 120, 122. 

Maintenance and separate residence of. 

See (1) Criminal P. C. (1893), S. 488. 

(2i U950' ^f° DS and MaiDtena nce Act 
(o) Hindu law. 

(4) Hindu Married Women’s Right to Separate 
1940> eQC0 a0d Maintenance Act (19 of 

(5) Mahomedan law. 

WILD ANIMALS 

Se ° (1) 0S73| S Wild Elephants Preservation Act 

(2) Penal Coda (I860), S. 289. 

(3) Tort. 

WILD BIRDS AND ANIVIALS PROTFP. 

TION ACT (8 of 1912) 

SECTION 3 

—-Ss 3 and 4-Applicabihty and scope-Absence of 

—Notification under S. 4-Offence — No offend « 
be committed. I L R (1958) 10 Assam 124 il96l in 
Cri L J -26 : AIR 1961 Assam 18 (19) (Pt B) (P r 4/ * 

SECTION 4 

See* Wild t^ZL^ 

AmTmA^i 8 ^. 19,33 S ' 3 ' 1961 »1> Cri tfSft 

WILKINSON’S RULES 

Aot(14of 


WILL 

Sea also (1) Bengal Will and Inlestacy Regulaliona 

!^inTfe^ t(18973S - 3 < 84 )- 

(4) Madras Hindu Religions and Charitable 
... Endowments Act (19 of 1951), S 3 

(5) Mahomedan Law—Will * 

(6) Registration Act (1908), S. 18. 

() Ss - 39 ' 61 ' 08 'H 

(8) Travancore Wills Act (0 of 1074, M. E.) 

(9) Statutory cross-references under "W 

„ r cession-Wills’*. er 5u& * 

Proof 

—Burden of proof. 

See Evidence Act (1872), Ss. 101-104. 

Registration of. 

See Registration Act (1908), S. 41. 

(ENGLISH) 1837 
(7 Will IV and 1 Viet, C. 20) 

SECTION 18 

C^VcloVTm , A 7 <En *>' «2S 115 

(Engd;i925 (IS Geo V, C 0, / 5, ? tes A « 

England dying in India- M a ,r?.™° C t° mic,ltd in 

rlage -Will stands ravoked-WUow ”ntfcl T r ' 
o f admfmstration and not probate-fW d to , le,ters 

(1925), S. 69). AIR 1955 N U cfcalj l 7 l^ cesi ' ou A <* 
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WINDING UP 


WINDING UP 

See also Statutory cross-references under (i) "Com¬ 
panies” and (ii) "Insolvency’*.. 

Banking company, of. 

See Banking Companies Act (1949), Ss. 38, 45-A. 
Company, of. 

See (1) Companies Act (1913), Ss. 151-247. 

(2) Companies Act (1950). Ss. 425-560 and 

(3) For statutory cross-references see under 
"Companies”. 

Co-operative society, of. 

See Co-operative Societies—Co-operative Societies 
Act (1912), S. 42. 

Partnership business, of. 

See Partnership Act (1932), S. 40. 

WIFELESS TELEGRAPHY ACT 
(17 of 1933) 

SECTION 2 

-Ss. 2(2), 3, 10 —Wireless Telegraphy (Possession) 

Rules (1933), Rr. 2(c), 3 — Radio set not capable of 
being used without electricity — Absence of elec¬ 
tricity in town—Licence—Necessity. 

Radio set, which cannot be used without the help 
of electricity, is a 'complete wireless set within the 
meaning of R 2(c) tvea in a town where there is no 
electricity and as such, cannot be possessed and held 
without licence as provided under S. 3 and R. 3(b) 
framed under the Act. 1960 Pat L R 2471 AIR 1961 
Pat 268 (269, 270) (Pt A) (Pr 4). 


SECTION 6 

• —S. 6 (1-A)- Object of Repealing and Amending 
Acts — Repeal of Amending Act of 1949 by Act of 
1952—Effect—S. 6 (l-A) not affected — Section 4 of 
Act of 1952 not applicable—Case governed by S. 6-A, 
General Clauses Act (1897)—(Repealing and Amend¬ 
ing Act (1952), S. 4)—(Interpretation of Statutes)— 
(Words and Phrases—Texts)—AIR 1955 Punj 141 and 
61 Pun L R 702, Overruled. 

The main object of an Amending and Repealing Act 
is only to strike out the unnecessary Acts. The earlier 
Act cannot incorporate the later Act, but can only be 
amended by it. AIR 1955 Punj 141: 1955 Cri L J 990 
and 01 Punj L R 702, Overruled. As, by the amending 
Act of 1949, the text of the Act of 1933 was amended 
by the insertion of S. 0 (1-A) therein, the repeal of the 
amending Act by the 1952 Act did not affect the con* 
tinuance of the amendment made by the enactment 
so repealed. It must be held that S. 0 (l-A) of the Act 
continued to be on the statute book even after the 
amending Act of 1949 was repealed by Act (48 of 
1952), and that it was in lorce when the offence was 
committed Jethanand Betab v State of Delhi, 1960 
Cri L J 160: 1959 Mad W N (SC) 82: 1960 S C J 68 : 
1960 Mad L J (Cri) 23 j (1961) 1 S C R 755 : 26 Cut 
L T 533 : I L R (I960) Punj 1411 A I R I960 S C 89 
(91, 92, 93) (Prs 6, 7, 8,10, 11). 

-Ss. 6 and 3—Scope-Essential ingredient is posses. 

sion and not ownership. See Wireless Telegraphy Act 
(17 of 1933), S. 3. 1957 Cri LJ 494 (2) « AIR 1957 All 
273 (DB). 


SECTION 3 


-Ss. 3 and 6 — Scope — Essential ingredient is 

possession and not ownership. 

Held, that Ss. 3 and 0, mention ‘possession’ but do 
not mention ‘ownership’. Admittedly the set was in 
possession of N and R was only entitled to get*back 
possession alter paying the amount of money taken by 
him from N. While he was not in possession of the 
radio set, he could not be called upon to hold a licence 
for the set merely on the ground that he had retained 
certain ownership rights in the radio set. 1957 All L J 
87 i 1957 Cri L J 494 (2): AIR 1957 All 273 (273,274) 
(Prs 2,3) (DB). 

-Ss. 3, 2 (2) and 10—Wireless Telegraphy (Posses¬ 
sion) Rules (1933), Rr. 2(c) 3-Radio set not capable 
of being used without electricity — Absence of elec¬ 
tricity in town does not make set incomplete wireless 
set and cannot be held without licence. See Wireless 
Telegraphy Act (17 of 1933), S. 2(2). A I R 1961 Pat 
268. 


-Ss 3, 5 and 6—Clause (0) of conditions of licence 

for radio set—Interpretation — Temporary transfer of 
radio set by licensee to other person—Person if guilty 
for possessing set without licence — Not guilty if the 
transfer is for less than 3 months. See Wireless Tele- 
graphy Act (17 of 1933), S. 0. 1957 Cri L J 910 : AIR 
1957 Raj 236 (DB). 

SECTION 5 


-S. 5 — Wireless Telegraphy (Possession) Rules 

(1933), R. 18 - Possession of wireless receiving set 
without licence—S. 5 and R. 18 read together provide 
for realisation of surcharge, besides renewal fee — 
Realisation of renewal fee and surcharge by Postal 
Department by simple notice not illegal, i960 PatLR 
247 : AIR 1961 Pat 268 (270) (Pt B) (Prs 5, 6). 

_Ss. 5, 6 and 3-Clause (0) of conditions of licence 

for radio set-interpretation — Temporary transfer of 
radio set by licensee to other person — Person is not 
guilty for possessing set without licence if the transfer 
for less than three months. See Wireless Telegraphy 
Act (17 of 1933), S. 6. 1957 Cri L J 910 i A I R 1957 
Raj 239 (DB). 


-S. 6—Conviction for being in possession of wire¬ 
less receiving set without valid broadcast receiver 
licence — Penalty — Recovery of — If can include 
amounts due to the department. 

There is no provision in the Wireless Telegraphy 
Act authorising Criminal Courts convicting a person 
for being in possession of a wireless receiving set 
without a valid licence to collect any amount due to 
the Posts and Telegraphs Department as if it were a 
fine. 1959 Mad W N 80: (1959) 1 Mad L J 1431 1959 
Mad L I (Cri) 165 : 72 Mad L W 92 i 1959 All W R 
(Sup) 77:1959 All Cri R 343 (l): 1959 Cri L J 1084: 
AIR 1959 Mad 350 (351) (Pr 5). 


-S. 6-Applicability-Clause (6) of conditions of 

licence for radio set — Interpretation — Temporary 
transfer; of radio set by licensee to other person — 
Offence—Liability of transferee. 

Condition 2 of Cl. (9) of the conditions governing 
the licence for holding a radio set gives discretion to 
the licensee to change the location of the radio set* 
provided he does not intend to keep the radio away 
from the place mentioned in the license for more than 
three months at a time. I L R (1956) 6 Raj 10 : 1055 
Raj L W 424 : 1957 Cri L J 910 i AIR 1957 Raj 236 
(236,237) (Pr 3) (DB). 


SECTION 10 

-Ss. 10, 2 (2) and 3-Wireless Telegraphy (Posses¬ 
sion) Rules (1933), Rr. 2(c), 3-Radio set not capable of 
being used without electricity—Absence of electricity 
in town does not make set incomplete wireless set 
and caonot be held without licence. See'Wireless 
Telegraphy Act (17 of 1933), S. 2(2). AIR 1961 Pat 268. 

WIRELESS TELEGRAPHY (POSSESSION) 

RULES (1933) 

RULE 2 

_Rr. 2 (c), 3 — Wireless Telegraphy Act (1933), 

Ss. 2 (2), 3, 10 — Wireless Telegraphy (Possession) 
Rules (1933), Rr. 2 (c), 3 - Radio set n°t capable ot 
beiDg used without electricity - Absence of elech 
in town does not make set incomeplete wireless 
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WIRELESS TELEGRAPHY (POSSESSION) RULE? (1933), R. 3 


set and cannot be held without licence. See Wireless 
Telegraphy Act (1933), S. 2 (2). AIR 1961 Pat 268. 


RULE 3 

-Rr. 3 and 2 (c)—Wireless Telegraphy Act (1933), 

Ss. 2 (2), 3. 10 — Radio set not capable of being used 
without electricity — Absence of electricity in town 
does not make set incomplete wireless set and cannot 
be held without licence. See Wireless Telegraphy 
Act (1933), S. 2 (2). AIR 1961 Pat 268. 


RULE 18 

—R. 18—Wireless Telegraphy Act (1933), S. 5—Pos¬ 
session of wireless receiving set without licence — 
Section 5 and R. 18 read together provide for realisa¬ 
tion of surcharge, besides renewal fee — Realisation 
of renewal fee and surcharge by Postal Department 
by simple notice not illegal. See Wireless Telegraphy 
Act (1933), S. 5. AIR 1961 Pat 268. 


WITHDRAWAL OF ACQUISITION UNDER 
LAND ACQUISITION ACT 
See Land Acquisition Act (1894), S. 48. 


WITHDRAWAL OF ADJUDICATION 

PETITION 

See Provincial Insolvency Act (1920), S. 14. 

WITHDRAWAL OF APPEAL 
See Civil P. C. (1908), O. 23, R. 1, O. 41, Rr. 9, 22. 

WITHDRAWAL OF CANDIDATURE 
FROM ELECTION 

See Representation of the People Act (1951), S. 37. 

WITHDRAWAL OF CHARGE 
See Criminal P. C. (1898), S. 240. 


WITHDRAWAL OF COMPLAINT 
See Criminal P. C. (1898), S. 248. 

WITHDRAWAL OF CRIMINAL APPEAL 
See Criminal P. C. (1898), S. 423. 


Attendance of, at investigation of crime. 

See Criminal P. C. (1698), S. 100. 

Credibility of. 

See Evidence Act (1872), S. 3. 

Demeanour of. 

See Criminal P. C. (1898), S. 363. 

Duty to answer questions during investigation of 
crime. 

See Criminal P. C. (1898), S. 161. 

Examination of. 

For statutory cross-references see “Evidence — 
Witness”. 

Oath by. 

See Oaths Act (1873), S. 5. 

WOMAN 

See Statutory cross-references under (i) "Husband 
“Widow" ’ ^ ‘ Malntenaace ” (‘*0 Prostitution", (iv) 

Abduction of. 

See Penal Code (I860), S. 300. 

Defined. 

£ Immoral Traffic in w ““ -a 

Employment of, in factories. 

See Factories Act (1948), S. 00. 

Enticing married woman. 

See Penal Code (1800), S. 498. 

Examination on commission. 

See Civil P. C. (1908), S. 132. 

Exemption from arrest. 

See Civil P. C. (1908), S. 132, 

Exemption from personal appearance. 

See Civil P. C. (1908), S. 132. 

Kidnapping of. 

See Penal Code (1800), S. 300. 

_ . WORDS 

Interpretation of. 

See (I) Interpretation of Statutes. 

(2) Words and Phrases. 


WITHDRAWAL OF CRIMINAL CASE 
See Criminal P. C. (1898), S. 528. 

WITHDRAWAL OF CRIMINAL 
PROSECUTION 
See Criminal P. C. (1898), S. 528. 

WITHDRAWAL OF ELECTION PETITION 

109 ee ifo ePreSentati ° n ° f the Pe ° Ple ACt (1951, ‘ Ss * 1081 

WITHDRAWAL OF EXECUTION 
See Civil P. C. (1908), O. 23, R. 4 

WITHDRAWAL OF PROSECUTION 
See Criminal P. C. (1898), Ss. 493, 494, 

WITHDRAWAL OF SUIT 
See Civil P. C. (1908), 0.23, R. 1. 

Powers of Appellate Court 
See Civil P. C. (1908), S. 107, 0.23, R. 1. 

WITNESS 

See (I) Civil P. C. (1908], 0.16 and 0.18, Rr. 4,17. 

(2) Evidence Act (1872), Ss. 5, 45.47 and 118- 

164 and 

(3) Statutory cross-references under (i) "Evi¬ 
dence" and (li) "Practice”. 


See also (1) Interpretation of Statutes—Words 
(2) General Clauses Act (1897). 

"Abandon". 

—Abandonment of interest in partnership — There u 
not a word in the English language » re lS 

highly artificial and technical sense than the ™ j 

"abandon” - The inference whether or no, a partner 

Partnership Act (1932), S. 40. A I R 1963 Madfa ftj 

"Abandoned". 

?^ l6 . aniDg & bfl giveD t0 WOrd “abandonment" de 
pends upon the context in which it isused-iv«!i 
“abandoned" used in S.41S(1) of the Delhi M..nSi 0rc 
Corporation Act, does not mean that the cattle shnnf 
be ownerless—Meaning to be given is "let lnnit" • °?i d 

sense of being “leit unltteSdiS" and n°VS Q *n 

less .See Municipalities - Delhi Municipal ^ 

T* s - 4iS « 1; - w 

'Abandonment 1 . 

he wilfno'loiiger ^ave P an>°* oncern'vJt'J it j'lh 
A l R°1958 AU°lw'tPr 6°, ?DB? “ ■»“««* 
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—Abandonment of guardianship — Minor girl who 
is in keeping of her lawful guardian can discard her 
guardianship by simply walking out of the home of 
the guardian — If no one is responsible for the minor 
girl abandoning the guardianship in that way, no 
one can be said to have taken her out of the keeping 
of the lawful guardian. See Penal Code (I860), S. 301. 
I L P (1964) Mys 486. 

—There must be intentional and voluntary relinquish¬ 
ment o! right for good without vesting it in any 
oil er person — It is not surrender — Onus to prove 
abandonment is on person alleging it. AIR 1960 Punj 
494 (DB). 

—Inactivity or passive attitude of a person cannot 
in law be interpreted as an act of abandonment— 
Abandonment is voluntary positive act. See Hindu 
law-Widow. Aid 1956 Punj 143. 

‘Abhimani — Meaning of. 

—'Abhimani' means a well-wisher. It will not be 
proper to extend the term ‘Abhimani’ to include 
‘dharmakartha’ or trustee. (1964) 1 M L J 369. 

'Abide by decision’. 

—Parties agreeing to “abide by Court’s decision’’afte 
local investigation — The expression without more 
held did not imply an abandonment or giving up 
right of appeal against decision of the Court. See 
Civil P. C. (1908), S. 93. AIR 1957 Andh Pra 700. 

“Abscond” 

—“Absconding” does not necessarily mean absconding 
from one’s residence, though usualiy when a person is 
hiding from his place of residence he is said to abs. 
cond-Primary meaning is ‘hide’ — Person may hide 
in his place of residence or away from it—“Abscond¬ 
ed” in S. 512, Criminal P. C. — Meaning of. See Cri¬ 
minal P. C. (1898), S. 512. 1957 Cri L J 477; A I R 
1957 Raj 126. 

‘Absent’. 

—One of the conditions for applicability^ S. 241 of 
Succession Act is that the executor ia absent from the 
province in which the application is made — ‘Absent’ 
literally means “not Present”—Present means ‘being 
in the place in question’ — There is no implication in 
word ‘absent’ that the penon should have been at 
any time present or the person is only temporarily 
not present. See Succession Act (1939), S. 241. AIR 
1954 Mad 898 (FB). 


-“Absurd mistake”—What is — Government order 

G. O M. S 39, Education, dated 12th January, 1944. 

It is not every mistake in the entry regarding date 
of birth that can be called an obviously absurd mis¬ 
take. though it is difficult to lay down a definite test 
to find out whether a mistake is or is not obviously 
absurd. Practically there would be no difficulty in 
the Director of Public Instruction coming to a con¬ 
clusion in any individual case whether the mistake 
is or is not obviously absurd. 

Merely because the date in the school certificate 
does not correspond with the certificate of the Regis¬ 
trar of Births there is no obviously absurd mistake. 
It would depend upon each case AIR 194-4 Mad 187 : 
(1943) 2 M L J 605, Dissented from. (1955) 1 M L J 
433 s 68 Mad L W 368 . I L R M®?,} 7! A 1 R 

1958 Mad 639 (640, 641) iPl B) (Prs 6, 9) (DB). 


“Abuse of discretion”. 

-“Abuse of discretion” by authority vested with 
discretion-Expression does not necessarily mean a 
reflection on the authority or carry with it the impli¬ 
cation that his conduct was deserving censure - It is 
not synonymous with censure, perversity of will, pas¬ 
sion. prejudice, partiality or moral delinquency- It 
simply means, that the reasons given by the authority 
for its action are clearly untenable and unreasonable 


and that it amounts to denial of justice-Discretion is 
abused when the action is arbitrary, fanciful or ud 

Punj ^ (‘DB) 6 CiVil P * C (1908) ’ S ' 107 ' A 1 R 1957 
“A/C” 

-Policy of insurance in names of A, B and C - Use 
of expression ‘A/C’ against name of ‘A’—Meanii g and 
effect of ‘A/C’ held did not mean ‘on account of’— 

a ?,m?o?? ning L. of A/C indicated - See Insurance 
Act (1938/, Preamble. ILR (1957) 3 Cal 144. 

“Accident”. 

See Workmen’s Compensation Act (1923), S. 3. 
“Accidental slip”. 

—Pure case of error in passing order — Error remedi¬ 
able by proper proceeding either by way of review 
or by an appeal—Party preferring appeal but not pre¬ 
senting the same but allowing it to be dismissed - 
Held that in the circumstances, it could not be said 
that the error of the Court was an “accidental slip 
or omission” justifying the Court in exercising powers 
” nde _ r S- 152 See Civil P. C. (1908), S. 152. AIR 1952 
Cdl 577 (DB). 


“Accompany”. 

—Words “accompanied by a fee of Rs. 100” in S. 00 
(1), Income-tax Act (1922), should not be given a 
too literal interpretation — Ordinary meaning of “ac- 
company” is “go wilh" — Fee need not be enclosed 
along with application under S. 00 (1) — Both fee 
and application need not be delivered together at the 
same time-Fee should be sent at such time that in 
ordinary course it should either be received or deemed 
to be received within time allowed — Application can 
be sent by registered post with money order for 
requisite fees, mentioning the fact of the M. O. in the 
application See Income-tax Act (1922), S. 06 (J). AIR 
1955 Mad 162 (DB). 

“Accommodation”. 

See Houses arid Rents—U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947), S. 2 (a). 

“Accomplice”. 

See Evidence Act (1872), S. 133. 

“Accounts kept in regular course of business”. 

See Evidence Act (1872), S. 34. 

“Accounts stated”. 

See Limitation Act (1908), Art. 04. 

“Accrue and arise”. 

See (l) Income-tar Act (1922), S. 4. 

(2) Words and Phrases—“Income”. 

“Accusation.” 

£ —Allegations justifying order for public examination 
under S. 45G, Banking Companies Act (1949), are 
not ‘ accusations” within Art. 20 (3) of the Constitu¬ 
tion of India. See Banking Companies Act (1949), 
S. 45-G. AIR 1965 S C 654. 

“Accused.” 

See (1) Constitution of India, Art. 20 (3). 

(2) Evidence Act (1872), S. 24. 

“Acknowledgment.” 

See Limitation Act (1908), S. 19. 

“Acquiescence.” 

See also Evidence Act (1872), S. 115. 

—'The word ‘acquiescence’ is used in two senses; 
sometimes it is used to denote conduct which is 
evidence of an intention by a party, conducing him¬ 
self, to abandon an equitable right; sometimes to 
denote conduct from which another party would 
be justified in inferring such an intention’: AIR 1926 
Nag 416, Rel. on. AIR 1964 Him Pra 34 (37) (Pt C) 

(Pr 11). 
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“Acquire.” 

#—Acquisition of land within meaning of S. 299 (2), 
Government of fndia Act, 1935 - Deprivation of the 
landholder of the right of management and control 
over the forest without legal title thereto or beneficial 
enjoyment thereof being affected does not amount to 
a ? q .^!^ on °^ an d- See Bihar Private Forests Act (9 
of 19-18). AIR 1961 S C 1684. 

•—Word‘acquire’may include power to purchase 
by agreement but is wide enough to enable corpora¬ 
tion to request (he State Government to acquire pro- 
perty under the Land Acquisition Act. See Bombay 
Land Requisition Act (33 of 1948), S. 5 (1). AIR 1956 
S C 294. 

Word ‘acquire’ in S. 14, Hindu Succession Act 
means according to the Oxford Dictionary "come into 
possession ol” or "gain by ooeself.” See Hindu 
Succession Act (1950), S. 14(1). AIR 1961 Andh Pra 

—Word "acquired” appearing in different sub-sec- 
tioneot S. 14, Hindu Succession Act has different 
connotations. See Hindu Succession Act (1959), S. 14 
U’» Explanation and suo-s. (2). AIR 1962 Cal 438. 

—"Acquired” signifies obtaining of title as a result 
ot positive act by acquirer and will not apply to a 
case where on account of death right devolves upon 
heirs oi deceased—Heirs are not persons who acquire 
M e within meaning of S. 9(1) of Cochin Verum- 
pattamdars Act. See Tenancy La ws — Cochin Verum- 
pattamdars Act (8 of 1118) (As amended in 1122). 
S. 9 (1). AfR 1953 TravCo 397 (DB). 

“Acquisition ” 

See also (1) Constitution of India, Arts. 31, 31A 

and 31B and Sch. 7, List 3. Item 42. 

(-) Government of India Act (1935),S. 299. 
(3) Limitation Act (1903), Art. 17. 

—Property of a citizen may either be taken by the 
otate permanantly or temporarily and this is usually 
termed by calling the former "acquisition” and the 
atter requisition” — In the former case title vests 
in State — In the latter case the title remains 
unaffected but the title holder is deprived of its use 
vi^thc tune being. See Income-tax Act (1922), S. 3. 

AIR 1963 Punj 411 (DB). 

“Acquisition and requisition.” 

—"Acquisition” connotes that ownership and title of 
the owner ia transferred to the State or corporation 
owned and controlled by the State. "Requisition” 
calces place when right of possession is transferred 
without transferring the title. Collection of blood for 
purpose of the test.under S. 129A, Bombay Prohibi¬ 
tion Act is not acquisition of property without pav- 
mentot compensation within meaning of Art. 31(2) 
ot the Constitution. It is not also requisition. See 
Prohibition - Bombay Prohibition Act (25 of 1949). 

(DB 2 ) 9 ' A ‘ 1964 (2) Cr ‘ L J 523 ‘ AIR 1964 Bom 25 3 

“Acquittal.” 

• -"Acquittal” in Art 134 (l)(a)of the Constitution 
includes acquittal of offence changed and conviction 
tor lesser offence. See Constitution of India, Art. 134 
U) (a). 1962 (1) Cri L J 190 i AIR 1962 S C 130. 

—“Acquittal”and "termination of prosecution” within 
meaning of Limitation Act (1908), Art. 23 - Dlstlnc. 

AIR 1983 AII°547 See Llmitation Acl ( 19U8 )> Art. 23, 

—There can be acquittal even in case where no 

charge has been framed — No charge framed against 

petitioner — Petitioner discharged under S. 253, 

Criminal P. C. — He is entitled to benefit of R. 112 of 

Vlt Assam JaJ} Manual which applies to acquittal. 

io-n^M am i^ a Manual, Chap. 8, Sch. 4, R. 112. AIR 
l»oti Manipur 34. 


"Acquitted of blame.” 

—Words “acquitted of blame” in Railway Establish¬ 
ment Code, App. XXXI, S. 3 do not mean the same 
thing as "acquitted." The Court may neither say that 
the case acainst the employee is false nor does it 
say that he has been acquitted on ground of benefit 
of doubt — In such a case it is for the officer making 
the adjustment to read the judgment and come to 
his own conclusion whether it is a case of honourable 
acquittal or acquittal of blame or not. See Railway 
Establishment Code, Appendix XXXI, S. 3. AIR 1959 
Raj 55 (DB). 

"Act,” 

41— Omission to do an acl—‘Act done’ — Meaning— 
OmissioQ to do an act is not always inclded in ‘act 
done.’ See U. P. District Boards Act (10 of 1922), 
S. 192 (l). AIR 1965 All 590 (FB). 1 

—The word "act" in O. 3, R. I is not such as would 
include acl of pleading and is intended to cover only 
such acts as are capable oi being done in the act of 
acting for a litigant — Word ‘act* appears to have 
been used in technical sense and not in ordinary 
sense. See Civil P. C. (1908), 0.3, R. 1. AIR 1959 
Bona 21. 

—Expression “suit in respect of any act touching the 
business of the society” ia $. 59 of Punjab Co-opera¬ 
tive Societies Act - "Act” includes both lawful and 
unlawful act. See Co-operative Societies — Punjab 

a957) e pun V j 0 l S l°9 C 5 eli0S Act (U ° f 1955) ’ S ‘ 59< ILR 
“Act aud illegal omission.” 

-An “act” includes an "illegal omission” within the 
definition of the word given in Rajasthan General 
Uauses Act. But non-payment of a sum which U due 
cannot be said an illegal omission as it is not directly 
forbidden by law. See Municipalities - Rajasthan 

LW605 ^ ACt (3S of 1959jl S ’ 27 L 1963 Ra J 
“Act done.” 

5*®°*'” if includes illegal omission. See U. P. 
Industrial Disputes Act (28 of 1947). S. 14. 1958 All 

(1959) l^Lab L'j'l ^ ( * 148 ‘ 1958 A>1 C " R 130 ‘ 

“Act done under colour of office or duty.” 

^, 0rd ? r m at aa ac , t 00111(1 ba said done under 
colour of office or colour of duty, it would at least be 

necessary that there should be some relationship 

hi thA e ?fl? Ct c £® plaiQed of and duties appertaining 
sable ^■ Exlsl0DCe of such a nexus is indispen- 
PmIa fn? not be ade Quate. See Bombay 

AHUM? B.mUlfo'B,?- 16L 19 ° 5 l2 ’ C " L) 193 • 

“Acting”. 


an 


" Ao J! n 8 1 nc i u desapply ing and pleader who mikes 

—Pre^SnSl- 11 ° Q °? beb ? lf °* bis client acts for him 

authority nr 0f ^ pp , Iication b * him - when no 
XJ,, ; prescribed manner was given to him i s 

? n * r . r ®?o* a ”ty which can be cured at later staize 
172 (FrJ P * C * (l908 >’ 3 * «• 1. AIR 1957 Andh-Pra 

“Acting or pleading”. 

See Civil P. C. (190S), O. 3, R. 4 (2‘. 

“Action”. 

teS&tShTJ? f ^ (3) 01 U - P - Municipalities 

with°n tL n„l^ D Ue<1 t aS mean,D « “Hon brought 

58SS MR li 

*”* 00 Ae*-H Imomtl,? * 2 °' 
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One of the conditions contained in an Insurance 
Policy provided that the Insurance Company would 
not be liable for any loss or damage after the expira¬ 
tion of 12 months from the happening of the loss or 
damage “unless the ciaim was the subject of pending 
action or arbitration." A question arose as to whether 
a petition under S. 20, Arbitration Act, Bled in Court 
within 12 months of the date of the damage or loss 
was a “pending action.” 

Held, that the word “action” was not a word which 
was used in Indian law and therefore that word must 
be given the meaning which it had in English law, 
and that under that law that word was wide enough 
to cover an application to a Court under S. 20 of the 
Arbitration Act, for the filing of an agreement to 
refer to arbitration. 1931 Com Cas (Insi 40 : ILR 

7MDB) PUOi 246 ‘ AIR 1921 Puni 97 l98> 99) (PfS 5> 
“Actionable wrong ” 

—Term 'actionable wrong’ means an illegal or un¬ 
authorised act infringing a legal right of another 
atfording him a ground for action in law — If gua¬ 
rantees given by the Constitution are infringed, it is 
illegal and unauthorised act infringing a legal right 
of a citizen and amounts to an actionable claim 
w thin meaningiof S. 88, States Reorganisation Act. 
See States Reorganisation Act (1950), S. 88. AIR 1959 
Bom 363 (DB). 

—Expression 'actionable wrong’ in Cl. 10 of Indian 
Independence (Rights, Property and Liabilities) 
Order 1947, is not limited to tortious acts but in¬ 
cludes all ‘wrongs’ which give right of action to the 
person wronged. See Indian Independence (Rights, 
Property and Liabilities) Order, 1947, Cl. 10 (2) (b). 
AIR 1955 N U C (Cal) 3850. 

—Consignment of food'tuffs—Seizure and requisition 
by Assam Government in 1940 under R. 81 (2) (f), 
D. I. Rules — Claim for compensation is ‘actionable 
wrong’ within meaning of cl. 10 (4) of Indian Inde¬ 
pendence (Rights, Property and Liabilities) Order 
(1947). See Indian Independence (Rights, Property 
and Liabilities) Order, 1947, Cl, 8. AIR 1900 Pat 215 
(DB). 

"Act of Cod”. 

—Expression “act of God” is a mere short way of ex- 

f iressing the proposition that a common carrier is not 
iable for any accident as to which he can show that 
it is due to natural causes directly and exclusively, 
without human intervention and that it could not 
have been prevented by any amount of foresight and 
pains and care reasonably to be expected from him. 
AIR 195! Mad 519 1525) (Pt D) (Pr 19) (DB). 

‘‘Act of State”. 

See (1) Civil P. C. (1908), S. 9. 

(2) Constitution of India, Art. 51. 

"Act purporting to be done”. 

See Civil P. C. (1908), S. 80. 

“Actually and voluntarily resides.” 

—“Voluntarily resides” in S. 5 of the Displaced Persons 
(Debts Adjustment) Act, 1951, the word “actually 
excludes the idea of domicile or constructive resi¬ 
dence. S. 5 is pari materia with S. 20, Civil P. C. A 
place where a person has abode aod where he ordi¬ 
narily resides would be a relevant factor — Merely 
because he leaves that place temporarily for short 
visits to other places,'will not make him a resident of 
the place which he visits. See Debt .Laws Dis¬ 
placed Persons (Debts Adjustment) Act (1951), S. 5. 
AIR 1965 All 72 (DB). 

“Actually resides.” 

See Civil P. C. (1909), S. 20. 


“Adapted for use.” 

—Item 295 in Import Trade Control Schedule — 
Articles “adapted for use” as parts and accessories of 
motor icycles — Meaning of expression “adapted for 
use”, explained. See Sea Customs Act (1878), S. 107 
(8). AIR 1950 Cal 542. 

“Addict.” 

—Expression ‘addict’ is applied to a person who habi¬ 
tually is given to a practice — Three instances when 
petitioner was known to have taken alcohol—To call 
him an addict will not be justified. See Bombay Police 
Act (22 of 1951), S. 33 (1) (w) (i). AIR 1959 Bom 346. 

“Adhikari. Adhikarini.” 

—Will—Testator using words adhikari and adhika¬ 
rini in respect of sons and daughters — Held words 
denoted full ownership. See Succession Act (1925), 
S. 80. AIR 1963 Cal 520 IDB). 

“Administration.” 


—Word ‘Administration’ generally, except perhaps in 
any particular context, includes all normal functions 
and authority of Government, when the word is not 
used departmental^ but with injunction to general 
obedience of the subject people — Word also has the 
manning of executive part of Government. See Hyde¬ 
rabad Firmao, dated :19-9-1948. AIR 1955 N U C 
(Hyd) 5624 (DB). 

“Administrative”, “Executive,” “Judicial” — Mean¬ 
ings of. 

The term “administrative” or “executive” is capable 
of bearing a wide range of meaning. Broadly speak¬ 
ing, however, this term refers to broad areas of 
Governmental activities in which the repositories of 
power may exercise every class of statutory function. 

The meaning of the term "judicial” varies accord¬ 
ing to the purpose for which the term has to be de¬ 
fined. Not only do definitions of the term "judicial” 
vary between different legal conlexts, but they will 
not infrequently vary within one individual legal 
context. (1964) 2 Andh L T 94 : AIR 1905 Andh-Pra 
69 (72) (Pt E) (Prs 8,9). 

“Admission.” 

—“Admitted to possession as raiyat" in S. 0 (1) 
Madras Estates Lands Act — “Admission” must be 
conscious and deliberate act and not something 
which was Dot intended — Court of Wards merely 
granting permission to persons to continue cultiva¬ 
tion on behalf of Court of Wards until they made up 
their mind about the person to whom raiyati patta 
should issue—This does not amount to “admission to 
possession” so as to confer raiyati right on such 
person. See Tenancy Laws—Madras Estates Land Act 
(1 of 1908), S. 0 (1). AIR 1963 Orissa 121 (DB). 

“Admit ” meaning of. 

—Words “admits” and “permits” in R. 29 (1) are 
used in the ordinary sense and to make the proprietor 
of a theatre responsible for the presence of ticketless 
spectators in the cinema house, it is essential to prove 
that he had willingly and knowingly allowed them 
to get into it or that he was privy to it. See Madras 
Entertainments Tax Act (10 of 1939), S. 10 — Rules 
under-Rr. 29 (1) & 53. 1950 Cri L J 575 : AIR 1950 
Andhra L00. 


“Admitted in evidence.” 

See (l) Stamp Act (1849), S.30. 

(2) T. C. Stamp Act (1 of 1125 VIE), S. 33. 

“Adukuvathu.” f 

—It is fee ordinarily paid at end of*every 12 years’ 
occupation for renewing grant for another twelve 
years -This can be paid at time of original grffnt 
itself. AIR 1955 NUC (Trav-Co) 5086. 


‘Adultery.” 

See also (1) Divorce Act (1809), S. 10. ... 

(2) Hindu Marriage Act (1955), S. 13 (!)(>)■ 
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(3) Penal Code (I860), S. 497. 

(4) Special Marriage Act (1954), S. 27 (a). 

—'Adultery' means consensual sexual intercourse 
between a married person and another person of the 
opposite sex during the subsistence of the former’s 
marriage. 1905 M P L ) 559 r 1905 Jab L J 663 : AIR 
1966 Madh Pra 130 (130) (Ft B) (Pr 3) <DB). 

“Advance” 

—Advance means literally a payment beforehand; in 
certain cases it may be a loan but it cannot be said 
that a sum paid by way of advance is necessarily a 
loan. But when ‘advance’ is declared to be ‘repay¬ 
able’ (though only conditionally) it will lean to the 
side of loan. 26 Ch D 107; (1957) A C 097, Rel. on. 
1900 Mad W N 74 s (1960) 2 Mad L J 13. 

"Advance and deposit” 

—Distinction between advance and deposit pointed 
out. ILR (1961) Mad 955. 

"Affairs of State.” 

See Words and Phrases—"State” 

"Affairs of State.”—Meaning of 
See Evidence Act (1S72), S. 123. 

"Affected by the order.” 

—Words "affected by the order” in S. 12, proviso, 
Kerala Cinemas (Regulation) Act, 1958. in law imply 
that the order must bring about or produce a change 
in the petitioner’s legal rights. In short, the words 
affected and aggrieved though not synonymous are 
analogous. An order may be said to affect a person 
when it is directed against him or his property in the 
sense that the enforcement of the decision would 
involve some special, immediate and in its effect a 
direct injury to his interests. AIR 1960 Ker 378 (331) 
<Pt A) (Pr 5). 

"After giving not less than 15 days notice.” 

—Expression "after giving not less than 15 day’s 
notice thereof” in S. 22 (3), Territorial Councils Act, 
only means that 15 clear days mutt intervene be¬ 
tween the issue of the advertisement or circular 
calling the meeting and the date of the meeting and 
the notice so givfo is effectual though it may not 
actually reach the holder until some days after¬ 
wards. See Territorial Councils Act (1950), S. 22 (3). 
AIR 1960 Manipur 25. 

"After the date” 

—One year "after the date" the Act came into force 
in S. 13, Displaced Persons (Debts Adjustment) Act — 
’After’ means "later in time than,” "subsequent to,” 
"following the expiration of.” In legal consideration, 
where a time is expressed as to be computed or an 
act as to be done after a certain date, the word ‘after’ 
is usually judicially construed as not intended to 
include the day or the period governed by the word 
’after.' See Debt Laws — Displaced Persons (Debts 
Adjustment) Act (1953), S. 13. AIR 1955 N U C 
(Pepsu) 2514. 

"After which time.” 

—Expression "after which time” in proviso to S. 99, 
Bengal Irrigation Act can only mean after one month. 
See Bengal Irrigation Act (3 of 1870), S. 99. AIR 
1956 Pat 482 (Pt B) (Pr 8) (DB). 

"Agent.” 

—For purposes of the Representation of the People 
Act, 1951, the expression 'agent' has much wider 
connotation than it is ordinarily understood under 
the law of contract — Anybody who acts in futher- 
ance of the prospects of the candidate's election is an 
«gent of the candidate, provided he does so with the 
consent, expressed or implied, of the candidate — 
Association of persons or a society or a political party 
and its prominent members who set up the candidate 
sponsor his cause and work to promote his election, 


may be called his agent for election purposes. But 
person who is merely an officer, intermeddler or a 
mere volunteer is not the agent even though such 
person may have acted for the candidate’s benefit. See 
Representation of the People Act (1951), S. 123 (1). 
AIR 1959 Assam 200 (DB). 

"Agnate." 

—‘Agnate’ means a person whose relation to the 
deceased can be traced without intervention of 
female links. AIR 1951 J and K 21 (23) (Pt D) (Pr 0) 
(DB). 

‘Aggrieved party.' 

—Offence of bigamy by husband — Wife is the 
aggrieved party who alone can file complaint, and 
Dot any of her relations — Her brother no doubt 
comes within the definition of the word "relative” 
specified in the explanation of S. 19S, Cr. P. C., who 
can file complaint on her behalf but the authority 
conferred on him must be understood as being one 
that can be exercised only whea she is alive and not 
after her death. See Criminal P. C. (1898), S. 198. 
1905 (2) Cri L J 370 i AIR 1965 Mys 235. 

"Agraharam.” 

9— Property sold described as 'agraharam* — ‘Agra¬ 
haram’ is a word apt to describe property held on 
inam tenure but not apt to describe property held;on 
ryotwari tenure. 64 Mad L W 1 : AIR 1950 P C 105 
(107, 103) (Pt A) (Pr lOl.J 

—An Agraharam is a land granted to Brahmins either 
rent-free or at a low rate. It is a village or a portion 
of a village and in some cases even the grant conveyed 
the kudiwaram interest also. 1959 Andh L T 39: 
(1958)2 Andh W R 134. 

"Agrarian reform.” 

• —Words "agrarian reform” are not found in Art. 314 
of the Constitution -Courts are not confined to their 
literal and narrow meaning — If the legislation is 
meant to improve the standard of living and work¬ 
ing in villages it would certainly have agrarian 
reform as its object, not in a narrow and pedantic 
sense but in a context in which the general goo 1 of 
the village agricultural community would be covered. 
See Tenancy Laws — East Punjab Holdings (Consoli¬ 
dation and Prevention of Fragmentation) Act (50 of 
1943), S. 2 (bb). AIR 1964 Punj 419 (FB).; 

"Agricultural income.” 

See (1) Income-tax Act (1922), S. 2. 

(2) Rajasthan Agricultural -Income-tax Act (23 
of 1953), S. 2. 

"Agricultural labourer.” 

—Though the expression has not been defined in the 
Act, it can only mean a person who being landless 
and poor, hired:out his labour for agricultural pur¬ 
poses. See Debt Laws—Bombay Agricultural Debtors 
Relief Act (28 of 1947), S. 24 (2). ILR (1938) Mys 
825. 

"Agricultural land.” 

—Land used as an airfield cannot be termed agri¬ 
cultural land though originally it was agricultural 
land. 'Agricultural land' has not been defined either 
in the Constitution or in the Wealth Tax Act. There¬ 
fore we have to take into consideration the ordinary 
meaning attached to that expression. Normally an 
agricultural land means that land which is used or is 
capable of being used for agricultural tpurpose. It is 
not what use it can be put to by changing its 
character. Therefore, land which was once agri¬ 
cultural land but which, at the relevant time, is being 
used as an aerodrome for military purposes after its 
requisition by the Government cannot be termed as 
an 'agricultural land* within the meaning of that 

term in the Wealth Tax Act or the Constitution of 
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India. The question as to how the land ceased to be 
agricultural land is irrelevant. AIR 1942 F C 27, 
Bel. on. (1963) 48 1 T R 472 . 1963 Mvs L J (Supp) 
365 . 1LR (1962) Mvs 926 : AIR 1963 Mys 111 (112) 
(Pt B) (Prs 4, 5.6) (DB). 


—'Agricultural lands’ must be taken to include lands 
which are used or are capable of being used for 
raising any valuable plants or trees or for any other 
purposes of husbandry. See Government of India 
Act (1935), Sch. VII, List 2, Item 21. AIR 1951 
Orissa 11 (DB). 

“Agricultural operations ” 

See Income-tax Act (1922), S. 2 (1). 

“Agricultural produce.” 

— Forest trees of spontaneous growth cannot be re¬ 
garded as agricultural or horticultural produce grown 
of land. See Sales-tax — Madras General Sales Tax 
Act (9 of 1939), S. 2 (1), Proviso. AIR 1957 Andh.Pra 
28 (DB). 

Term ‘agricultural produce’ as used in the Civil 
P. C. is confined to growing crop standing on the 
land on which it has grown or cut crop lying on the 
threshing floor or fodder-stack. Once grain is separat¬ 
ed from the chaff it ceases to remain agricultural pro¬ 
duce and there is no protection against its attachment 
under 0. 30, R. 12. Grain as well as straw can both 
be attached. AIR 1962 Raj 82 (82) (Pr 3). 

‘ Agricultural purpose.” 

See Income-tax Act (1922), S. 2. 

“Agriculture.” 

See (1) Debt Laws — Madras Agricultural Debtors 
Act (5 of 1954), S. 2. 

(2) Income-tax Act (1922), S. 2. 

(3) Sales Tax — M, B. Sales Tax Act (30 of 

1950). 

“Agriculturist.” 

See (1) Bhopal Land Revenue Act (4 of 1932), 
S. 188 (3). 

(2) Civil P. C. (1908), S. 60. 

(3) Debt Laws — Jammu and Kashmir Agricul¬ 

turists Relief Act (1 of 1983), S. 2. 

(4) Debt Laws — Mysore Agriculturists Relief 

Act (18 of 1928), S. 2. 

(5) Gwalior Interest Act (1974 Smvt), S. 4. 


“Aid.” 

©—In Arts. 29(2) and 30 (2) of the Constitution cover 
the ‘grant’ under Art. 337. See Constitution of India, 
Art. 29 ( 2 ). AIR 1958 SC 956. 


“Ala Malik and Adna Malik” — Meaning of. 

B—Where the proprietary right is divided the superior 
owner is known in settlement literature as Ala Malik 
or talukdar, and the inferior owner as Adna Malik. In 
cases of divided ownership the proprietary profits 
are shared between the two classes who have an 
interest in the soil. Long possession with or without 
a patta or lease from the Raja was the test for record¬ 
ing the rvot as an inferior proprietor (Adna Malik). 
Raja Rajinder Chand v. Mst. Sukhi. ILR (1957) Punj 
819,1957 S C J 119 » 1957 S C A 251: 1956 S C R 
889 i AIR 1957 S C 286 (293, 294) (Pt D) (Pr 16). 


“Allotment of houses” — Meaning of. 

_Mysore Housing Board Act (20 of 1955), Ss. 21, 37, 

01 62, 3 (2) — Allotment of houses — Making of 
regulations under S. 62 (b) laying down principles to 
be followed in such allotment is condition precedent 
for exercise of power under S. 21 (g) or (1) — Allot¬ 
ment in S. 62 (b) includes allotment by way of sale 
- Requirement of S. 02 (b) cannot be discarded 
because of provisions in S. 3 i —)—Selection of deserv¬ 
ing applicants by Board in contravention of S. (bj 
not sufficient. See Mysore Housing Board Act (20 of 
1955), S. 21. 1963 Mys L J (Supp) 397. 


“Allotment of shares in company.” 

See Companies Act (1950), S. 75. 

“Allow” 

-Under S. 394 (i) ( c ) | Bombay Municipal Corporation 

Act (1888) “no person shall-allow to be kept in or 

upon premises, horses, cattle_” — Word “allow” 

has extensive meaning and may mean “permit; suffer; 
to give leave; not to prevent.” See Municipalities - 
Bombay Municipal Corporation Act ,3 of 1868), S. 394 
(1) (0 (iv). (1960) 62 Bom L R 543. 

Person "allowing” another to dishonestly mis¬ 
appropriate. commits offence under. S. 5 (1) (c), Pre¬ 
vention of Corruption Act — Word ‘allow’ is much 
wider in import than the word “suffer” — Failure to 
bring offender to book or gross negligence in detecting 
fraud that was committed would not by itself lead to 
inference that the person allowed the fraud to be 
perpetrated — There must be some evidence to show 
that the person had known of the misappropriation 
and that by some act or omission of his he made it 
possible or easy for another to misappropriate See 
Prevention of Corruption Act (1947), S. 5 (1) (c). 1909 
Ker L J 1050. 

“All proceedings.” 

— Words “all proceedings” in S. 15 of Displaced 
Persons (Debts Adjustment)Act, mean ’each and every’ 
proceeding in respect of the debt of the displaced 
debtor — Execution proceedings also come within 
the purview of the words “all proceedings”. See Debt 
Laws — Displaced Persons (Debts Adjustment) Act 
(1951), S. 5. AIR 1957 Madh Pra 98 (DB). 

“All the law in force.” 

— While "existing law” as defined in Art. 360 (10) of 
the Constitution is limited to statute law or law em¬ 
bodied in ordinances, orders, bye-laws, rules and 
regulations, “all the law in force” in Art. 372 (1) is 
not so limited and extends even to customary law, 
personal law like Hindu and Mahomedan law, being 
thus much more comprehensive than “existing law” 
as defined in Art. 360 (10). “Existing law” is a part 
of “all the law in force” in Art 372 (1). See Consti¬ 
tution of India, Art. 372 (1). AIR 1956 Cal 222 (DB). 

“All the parties interested.” 

— Expression “all the parties interested” in S. 21, 
Arbitration Act, means parties interested in specific 
dispute referred to arbitration and not in the subject- 
matter of the whole suit where the two are not iden¬ 
tical. See Arbitration Act (1940), S. 21. AIR 1956 
Punj 249. 


“Alter” 

— "Alter” does not mean “abolish”. See Bombay 
Primary Education Act (01 of 1947), S. 8 (2). AIR 
1950 Bom 18. 

— Power to alter order imposing penalty — Does not 
include power to enhance penalty. See Constitution 
of India, Art. 309. 1963 Mys L J (Supp) 219. 

‘‘Alterations.” 

— "Alteration” of oremises — Complete re-building 
also is alteration. See Houses and Rents — C P. ana 
Berar Letting of Houses and Rent Control Order 
(1949), Cl. 13 (3) (vii). AIR 1953 Nag 16 (DB). 

‘Alter the finding.” „ 

See Criminal P. C. (189S), S. 423. 


he*word ‘always’ as referred to in R. 10 (J) of 
. Shops & Establishments Rules, means that the 
ters etc. should be available to be produced 0 
ed to be produced when called for ,D .p®# ° D f ® 
jasonable hours - Temporary nonavailability for 
fficient cause will not constitute breach 
See Madras Shops & Establishments Rules (U«i- 

3. 1962 Mad W N 32. 
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“Amalgamation." 

— “Amalgamation" of holding, in S. 134, Calcutta 
Municipal Act — Amalgamation means merger — 
Amalgamation of land and building or premises has 
to be taken in its general sense, namely the making 
or the conversion of plots of land or building into 
one either by erection of one boundary wall or by 
removal of the marks of separation between them. 
See Municipalities — Calcutta Municipal Act (3 of 
1923), S. 134. (1958) 62 Cal W N 293. 

‘‘Amend,’’ 


©—Per Gajendragadkar C, J. Wanchoo and Raghubar 
Dayal JJ. — According to dictionary “amend” 
means to correct a fault or reform but in the context 
of Art. 368, this meaning cannot be relied upon 
because what the Article authorises is the amendment 
of tbe provisions of the Constitution, which may 
include deletion of any one or more of the provisions 
and substitution in their place new provisions — 
Power to amend Constitution conferred by Art. 368 
includes even power to take away fundamental rights 
under Part Ifl. See Constitution of India, Art. 368, 
AIR 19G5 S C 845. 

[Not good law in view of AIR 1967 S C 1643.] 
“Amended.'’ 


— W<"d “amended” in S. 1 (2), Calcutta Thika Ten¬ 
ancy Amendment Act must be construed in its natural 
meaning as altered bv “additions, substitutions and 
omissions.” See Tenancy Laws — Calcutta Thika 
Tenancy Amendment Act (8 of 1953', S. 1 (2), Pro* 
viso. AIR 1954 Cal 119 (DB). 

(Overruled on another point in AIR 1960 S C 930.] 

“Amend his application." 

—Expression “to amend his application" in S. 14 (3' 
Trade Marks Act (1940) cannot be given a very wide 
connotation. The proper construction of S. 14 (3) is 
to equate the discretion exercised by the Registrar 
under S. 48 (1) of :the Act with the discretion con¬ 
ferred upon him under S. 14 (3), He has no power to 
allow an amendment of a trade mark after the origi- 
nal trade mark has been advertised in a manner 
affecting the identity of the trade mark. See Trade 
Marks Act (1940), S. 14 (3). AIR 1958 Bom 47 (DB). 

“Amenity,” 

— Repairs of accommodation are not “amenities” 
See Houses & Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 7-D. 1964 All 
W R (H C) 702. 

— Word ‘amenities’ used in S. 12, Rajasthan Act 
17 of 1950 is distinct from cost of maintenance and 
repairs like replacing of a door and repairs other 
than connected with the restoration of the amenities 
mentioned in the section. See Houses and Rents— 
Ra/asthau Premises (Control of Rent and Eviction) 
Act (17 of 1950), S. 12. ILR (1959) 9 Raj 242. 

—“Amnesty”. 

See Constitution of India, Arts. 72 and 101. 


“Amount recoverable as if land revenue". 

—The expression means that the amount recoverable, 
In its proper nature is not land revenue at ail — Tbe 
expression means that the procedure for recovery of 
land revenue, is made available to the Government for 
recovery of any amount due as land revenue—See My. 
sore State Aid to Industries Act (1951) (20 of 1951). 
S. 19 (1). AIR 1965 Mys 261. 

“Amrita Manhi". 


—The words Amrita Manhi literally mean food offer¬ 
ing, and when property is dedicated as Amrita Manhi* 
it cannot be said that there is only a partial dedica. 
tion to the deity or that the property is subject only 
to a charge and does not constitute absolute devottar 
AIR 1951 Orissa 255 (257, 258,259) (Pt A) (Prs 0, 7, 
8,11,12) (DB). 


“Amusements". 

©—“Amusements" include cinema, dramatic per¬ 
formances, sports and the like—See Mysore Cinema¬ 
tograph Shows Tax Act (20 of 1951), S. 3. AIR 1959 
S C 894. 

'Anadbinam'. 

—‘Anadhinam’ does not imply that it is domain or 
home farm land of the landholder and therefore 
private land — It would be ryoti land within mean¬ 
ing of S. 3 (16) Mad. Est. Land Act — See Tenancy 
Laws—Madras Estates Land Act (1 of 1908), S. S (10) 
(b). AIR 1958 Andh Pra 100. 

“An aggrieved person”. 

—Any trader is, in tbe sense of the Trade Marks Act 
aggrieved whenever the registration of a particular 
trade make operates in restraint of what would other¬ 
wise have been legal rights — See Trade Marks Act 
(1940), S. 46 (2). AIR 1957 AH 683. 

-“And". 

See also Words and Phrases — “Or”. 

©—The word ‘and’ joining two parts of S. 29 (2), 
Limitation Act, 1908 — Second Part is not indepen¬ 
dent of the first part: AIR 1950 All 273, Overruled..— 
See Limitation Act (1908), S. 29 (2). AIR 19G4 * C 
1099. 


©-Sub-clause (a) of Cl. (7) of Art. 22 of the Consti¬ 
tution being an enabling provision, ihe word “and" 
should be understood in a disjunctive sense — See 
Constitution of India, Art. 22 (7). 52 Cri L J llOJi 
AIR 1951 S C 301. 

—Use of the word ‘and’ in Entry 50, List II of Sch. 
7 of the Constitution does not mean that the tax 
cannot be levied on one to the exclusion of the other 
-See Constitution ot India, Sch. 7, List 2, Entry 50. 
AIR 1955 Assam 249. 

[Reversed on another point in AIR 1901 S C 232.] 

—‘And’ when to be read as ‘or* indicated — See 
Prevention of Food Adulteration Act (1954), S. 2 (1) 
(j). 1965 (!) Cri L J 445 : AIR 1905 Ker 96. 

—To give effect to intention of legislature, it may be 
sometimes necessary to hold that conjunction ‘and’ 
means ‘or or vice versa — ‘And* used in expression 
maintenance of supplies and services” in S. 3 (a) 
(in), Preventive Detention Act, is used in ordinary 

?fncnr S £ e J U / blic Safet y “ Preventive Detention Act 
(1950), S 3 (a) (iii). 52 Cri L J 1438 : A I R 1951 
Pepsu 164 (DB). 

—“Anglo-Indian". 

See Constitution of India, Art. 300(2). 
“Annoyance”. 

—‘Annoyance’ in S. 53 of C. P. and Berar Municipali¬ 
ties Act, in law, means much the same thing as 
nuisance—See Municipalities—C. P. and Berar Muni- 

40 P (DB) S ACl (2 ° f 1922,1 S ‘ 53 ‘ AlR 1962 Madh Pra 

—What is ‘annoyance or nuisance' in a particular 
case may not be so in a different case—Each case 
depends, on its facts-For a landlady or landlord who 

is ailing from some disease, even the noise or distur¬ 
bance caused by normal use of premises may amount 
to annoyance or nuisance-See Houses and Rents- 
Mysore House Rent and Accommodation Control Act 
(30 of 1951), S. 8 (2) (vi). AIR 1955 Mys 107. 

—“Annual Charge”. 

See Income-tax Act (1922), S. 9. 

-“Annual Value". 

See Income-tax Act S. 9. 

“An opportunity of explanation". 

^ oi e *Pla°ation” in S. 40’ 
(3) of U. P. Municipalities Act, necessarily imply an 
opportunity to explain the conduct attributed to the 
member or any other material beiore the State 
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Government on which the State Government has for¬ 
med its opinion that the member has so flagrantly 
abused in any manner his position as a member of the 
Board as to render his continuance as a member detri¬ 
mental to the public interests — See Municipalities — 
U. P. Municipalities Act (2 of 1910), S. *10 (3). 1957 
All L J 2SG. 


“Any”, meaning of. 

—Both under Rr- 7 and 10 of the Bengal Chamber 
ol Commerce Rules ot Tribunal of Arbitration, the 
Registrar is bound to appoint new arbitrators in place 
of the first Court when one or all its members 
allowed the time to expire for filing award and there¬ 
fore neglected to act — In appointing new members, 
the Registrar must appoint persons other than those 
constituting the first Court — The word “any” in 
R. 10 means one or more out of several and includes 
all — See Arbitration Act (1940), S. 9. AIR 1955 Cal 
225. 

• —Word ‘any’ in S. 11-A (2) of the Bombay Municipal 
Boroughs Act, 1925, should be given a meaning as 
wide as possible in the context — See under Munici¬ 
palities — Bombay Municipal Boroughs Act (18 of 
1925), S 11-A (2). AIR 1965 Mys 227 (FB). 

-“Any" means all — See Panchayats — Bihar 

Pauchayat Election Rules (1959), S. 2 (g). AIR 1965 
Pat 446 (DB). 


■“Any building”. 

—“Any building” in S. 1-A of U. P. Act 3 of 1947 as 
amended by Act 11 of 1951 includes building con¬ 
structed by either landlord or tenant with his 
consent—See Mouses and Rents—U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), S. 1-A. 
1965 All L J 794. 


“Any candidate against whom allegations of any 
corrupt practice are made”. 

—Expression “any candidate against whom allega¬ 
tions of any corrupt practice are made” in S. 82 (b) 
of the Representation of the People Act (1951 as 
amended by Act 27 of 1950) is to be construed as 
“any candidate who is alleged to have committed 
corrupt practices” — There is no scope for importing 
any concept of vicarious liability under S. 82 (b) as 
it stands — See Representation of the People Act 
(1951), S. 82 (b). AIR 1958 Mad 171 (DB). 


“Any Court”. . 

-“Any Court” in S. 417 (1) means any Court o* 
Criminal jurisdiction, including f acial.Judge-See 
Criminal P. C. (1898), S. 417. I960 Crr L J 917: 
AIR 19G0 Madh Pra 188 (DB). 


Any Court of appeal”. 

-Section 520, Criminal P. C , confers certain powers 
ipon certain Courts. “Any Court of appeal may 
aodify order under S. 517” means that it is the 
.ower ol a Court of appeal to modify such an order 
-Section does not empower a Court to assume juris- 
liction as a Court of appeal etc., to modify the order 
egardiDg the disposal of property “See Criminal 
1898), S. 520. 1959 Cri L J 123 : AIR 1959 All 96. 

Any evacuee property” — Meaning. 

-Words “any evacuee property” in S. 5 (2) of the 
> eD su Ordinance 17 of 2000 B. K. are to be interpre- 
ed in the light of the definition of evacuee property 
n S 2 (d) of that very Ordinance and not in the 
ight of any definition of that term in S. 2 (e) of the 
devious and repealed Pepsu Ordinance 13 of 2000 
} K -See Pepsu Administration of Evacuee Property 
Ordinance (17 of 2000 B. K.), S. 5 (2). AIR 1956 
Pepsu 54. 


“Any goods”. 

-Goods include money — Hence presence of money 
-within territorial Jurisdiction empowers Magistrate to 


act under sub-s. (2) of S. 193, Customs Act — See 
Customs Act (1872), S. 193 (2). 1961 Ker L J 479 s 
1961 KerLT 504. 

“Any Income-tax authority.” 

■ —“Any I ncome-tax Authority” in S. 8 (2), Travancore 
Taxation on Income (Investigation Commission) Act 
(14 of 1124) includes Chief Revenue Authority. See 
Travancore Taxation on Income (Investigation Com¬ 
mission) Act (14 of 1124), S. 8 (2). A I R 1956 S C 
246 (e). 


“ADy interest.” 

—Words “any interest” in 0.22, R. 10(1) includes 
right to maintain a suit. See Civil P. C. (1908), O. 22, 
R. 10. AIR 1957 Tripura 10. 

•'Any local authority.” 

• -Expression “any local autharity” in S 15 (/) of the 
C. P. and Berar Municipalities Act, 1922, must be 
given the meaning “each and every local authority” 
and not “any individual local authority” with special 
rules of its own. See Municipalities —C. P. and Berar 
Municipalities Act (2 of 1922), S. 15 (j). AIR 1957 
Madh Pra 67 (FB). 


“Anyimode of transfer.” 

0 —Succession to property by operation of law cannot 
appropriately be described as a mode of transfer 
which obviously contemplates a transfer inter vivos. 
See Administration of Evacuee Property Act (1950), 
S. 2(f)(i). AIR 1953 SC 298. 

“Any money due.” 

—Money claim for which is barred by limitation is 
not ‘any: money due’ within -meaning of S. 409, 
Companies Act (1950). See Companies Act (19o0), 

S. 409. AIR 1963 Mad 307. 

“Any one.” 

• -“Any one” in S. 70. Mines Act, 1952, means every 
dne. See Mines Act (1952), S. 70. 1961 (21 Cn L J 
12: AIR 19G1 S C 849. 

—Expression' any one of the individual partners or 
members thereof" in S. 53 (1), M. B Shops and 
Establishments Act means that only one and not 
more than one of individual partners or members 
can be prosecuted - Word “any” connotes indiscri¬ 
mination and the word ‘one’fixes the number. See 
Mtdhyt Bharat Shops and Estab ishments Act 7 of 
1952), S. 53(1). 1959 Cri L J 133 j j AIR 1959 
Madh Pra 382 (DB). 

“ADy one of the directors.” 

O-Expression “any one of the directors” in S 70, 
Mines Act (1952, before its amendment by Act 02 ot 
1959) is ambiguous. In some contexts it means 
“only one of the directors, does not matter which 
one” but in other contexts, it is capable of meaning 
“every one of the directors” which of the two 
meanings is intended has to be decided upon con¬ 
sideration of the context. See M'“ e | r A fSa (19 2) ’ 

S. 70. 1961 (2) Cri L J 1 1 AIR 1961 S C 838. 

“Any other cause.” 

-Expression “any other cause” in para. 2 (q) of 
Art. 4, in schedule to Carriage of Goads by Sea Act, 
cannot be interpreted as being cjusdem generis to 
sub-paras, (a) to (p). The expression shouldbe.given 
wider interpretation. See Carriage of Goods by 
Sea Act (20 of 1925), Sch. 2, Art. 4, para. 2 (q). 
(1951) 55 CWN10. 

“Any other house ” 

-•Any other house’in S. 4, M. B Accommodation 
Control Act, must be reasonably equivalent as regards 
suitability in all respects to accommodation ne is 
claiming. See Houses and Rents-M. B. Acoommoda^ 
tion Control Act (15 of 19o0), S. 4. AIR 1955 
N U C (Madh B) 2098 (DB). 
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“Any other law for the time being in force.” 

—The PuD/ab Laws Act of 1872 is covered by the 
expression “any other law for the time being in 
force” in S. 29 |2), ;Succession Act (1925). See Suc¬ 
cession Act (1925), S. 29. AIR 1959 Him Pra 17. 

“Any other proceedings under the laid Act.” 

• -Per Full; Bench — Effect of S. 40 (2) of the West 
Bengal Premises Tenancy Act, 1950, as substituted 
by the Amending Act 18 of 1959 is to keep the Act 
ot 1950 alive for purpose, of all proceedings pend¬ 
ing, on 31 3.1956 and also pending at the date of 
the amendment, in which application of that Act was 
called for, whether such proceedings were brought 
under the Act itself or brought under other laws. 
See Houses and Rents — W. B. Premises Tenancy 
(Amendment) Act (18 of 1956), S. 5 (2) (a). AIR 
1957 Cal 257 (FB). 

“Any other reason.” 

—Reading els. (a) and (c) of S. 39 (2) of U. P. Town 
Areas Act, together it is sufficiently clear that “any 
other reason” will not include the improper rejection 
of nomination paper of a person other than the peti¬ 
tioner — Cround under the latter part of cl. (a) 
must be the ground showing that for some reason 
the petitioner was not duly elected by majority of 
lawful votes. See Municipalities —U. P. Town Areas 
Act (2 of 1914), S. 39 (2) (f). 1957 All L J 79. 

“Any other wife living.” 

- S ,o e , HiQ ? u Ad °Ptions and Maintenance Act (1950). 
S. 18 (2) (d). 

“Any person.” 

V W rn w‘^ y , n P ^o 0 n ’J Q 6rst P art of notification 
No. E (1V3/54-PWE, D/- 19-8-1955 under Ajmer 

Excise Kegulation (1 of 1915), S. 19 ( 4 ) is only sub. 

stnute for the “public” against whom the Chief 

Commissioner has no power to issue the notification 

— But where writ petition was not filed by petitioner 
in assertion of his individual right or personal right 
but in vindication of his right as proprietor of a hotel, 
Jt was held relief could not be given under the first 

r r ; t 2le' h %?S t S°A^j50. Coastitu,i0n of Iadia ' 

-Unless context otherwise directs, words ‘any per- 

n?,Kiv. n a St i tu . te m n ay delude all persons i.e., the 
f" * w ( ^ ole - But !■> S. 16 (-1) (Ajmer) Excise 
Regulation, the words are intended to cover only 

nl.h ?- 6 ,adivi £ u ? 1 O' specified persons and not 

J, 1 lt P io! 1 -v a | a i^°^* 0, See Ajmer Excise Regulation 
<1 of 191o), S. 19 (4). AIR 1955 N UC (Ajmer) 150. 

A„?i n r?ai°j- th ! , r ?9 uire ments of the definition of‘in- 
“ d, ?P k ute 1S that the dispute should be con- 
nected with employmem or non. employment or 
with the condition of labour of any person — Words 
used are • any person” and not a ‘workman’ - Words 

th C 0 * U k d ° nl i y meao those P 6 rs ons in whom 

KtanK^n r ^“selves were directly and sub- 

Ses U P - Industrial Disputes 
Act (28 of 1947), S. 2. AIR 1958 All 80 (DB). 

Acufsam 00 r„" y p - 0r - OD ” *? ’V 42 ' Caloulta p »'‘ 

' i L n Comm,ss,oaers for Port not ercluded. 
See Calcutta Port Act (3 of 1890), S. 142. 1964 Cal 

~' Any P ers nn” in S.73, Evidence Act includes a 
person accused of an offence. Section is not limited 
other than a person accused of an offence. 

air Bftsr s - 73 - 1955 Crl L J 790; 

r 7''A Dy person” - Undivided Hindu family - Son 

tax AcT 1922i V fc th ? r in Propeeding under Income- 
♦flmiSi j l 2 ”#T S°n comes within‘any person* con- 
tempkted by S 34(3), Proviso 2 of the Act. See 

Mad 422 (DB)! (1922)> S< 34 (3) * Proviso 2 ’ AI « 1965 


—Expressions “any person*’ or “class of persons’* 
in S. 12 (3) (a), Companies Act, 1913, are very 
general and are applicable not only to the creditors 
or debenture-holders of a company but also to every 
person whose interests may be affected. See Com¬ 
panies Act (1950), S. 17. AIR 1957 Orissa 232. 

— “Any person” in Art. 14 of the Constitution in¬ 
cludes Government. See Constitution of India, 
Art. 14. AIR 1957 Orissa 56 (DB). 

“Any person claiming under him ” 

—Expression “any person claiming under him” In 
S. 53-A, T. P. Act ‘means only tne person who has 
derived any interest from or through the transferor, 
namely assignee or legal representative of the trans¬ 
feror. See Transfer of Property Act (1882), S. 53-A. 
AIR 1956 Pat 308 (DB). 

“Any person having an interest” 

“!‘ A . ny P 8 «on having an interest” in S.73 (l) Madras 
Hindu Religious Endowments Act, 1927, is wide 
enough to include trustees of the institution-See 
Madras Hindu Religious Endowments Act (2 of 1927), 
S. <3 (1), AIR 1957 Aodh Pra 498 (DB). 

“Any proceeding under this Act ” 

—“Any proceeding under this Act”, scope of the 
expression in S. 28 of Hindu Marriage Act, 1955, indi- 

? at ® d -See Hindu Marriage Act (1955), S. 24. AIR 
1959 Andh Pra 49 (DB). 

“Any right of succession”. 

—Expression “any right of succession” in Special 
Marriage Act (1872), 8 . 23, does not include right of 

atr 'l} e L Sp ! c £ l Mairia 8 ® Act U872), S. 23. 
AIR 1955 Madh Bha 148 (DB). 

“Any share or interest”. 

—Words “any share” or ‘interest’ which occur in Cl. (b) 
of sub s. (2) of S. 22, in - Hyderabad Municipal Cor¬ 
poration Act, 1950 not only covers such cases in 
which the lessee has some share or interest but also 
those where a lessee holds the entire lease and not 
merely a share or interest therein-See Municipalities 

r S?7jf a i b ? d “loiS 4 Corporation Act (2 of 1959), 
S. 22 (2) t b). AIR 1957 Hyd 27 (DB). • 

“Any time” 

m\m d L‘ any l im0 ’ iQ ?■ 469 (!)• Companies Act 
(1959) does not mean that the Court can make an 

? r .. r .. under section without reference to the 

Comw ““ Act 

“Any vehicle or clais of vehicles” 

If'n I ! y D e ! licle ^ r class . of vehicles” in R. 131 (2) (eg) 
of D. I. Rules—Expression is extremely comprehensive 
and can include classification in the sense of CoT 
1a . vehl ? lei ' as contradistinguished from those 

dS«nl b a Pn 7 ? arSOns 0r v , ebicles owned by the 
defence department as opposed to those owned by 

vltei?° Pa k tl f ents i° f Government—All classes of 

vehicles whatever be their nature and every vehicle 

all m the ambit of the expression - See. Defence of 
303 (DB). eS 1962 ' R * 131 (2) (gg) * 1 L R ll965) 2 A1 * 
“Apabyabahara” 

-Remarks by Chief Minister that in many instances 
he judgments of the High Court were corrected by 
the Supreme Court and in many instances 
Supreme Oiurt held that the High Lurt has abused 
(apabyabahara) the powers given to it” tend to lower 
the authority of the High Court to a 

extent and bring the Judges into contempt - 

KssresiBftSifjrjsj'Ss-eS 

a? a&s- !,s - 
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“A perjon” 

—Presence of words “a person” in singular in S. 27 
Evidence Act, does not mean that information should 
be by a single individual — See Evidence Act (1872), 
S. 27. 1958 Cri LJ 821 i AIR 1958 All 467 (DB). 

‘‘A person who has been a judge’’ 

—The phrase ‘‘a person who has been a judge” in 
second proviso _to S. 80 (3), Representation of the 
People Act, 1951 means a person who has at some 
time, hold office as a Judge, but it does not necessarily 
mean that the person must be holding office as a Judge 
at the time of his appointment as a member of the 
tribunal. It is immaterial whether that person is a 
retired Judge. See Representation of the People Act 
(1951), S. 80 (3). A I K 1958 All 323 (DB). 


“Appeal” 

—The word ‘petition’ used in Rule 12(1) of M. B- 
Nagar Palika Parshid (Nirvacnan Evam Chunao) 
Niyarn, 1954, essentially :rueans an ‘appeal’ where 
remedy is provided to approach a superior authority 
to achieve the desired end, i.e. to get the order of 
an inferior authority tested and varied or reversed if 
found erroneous that is really an appeal—call it a 
petition or by whatever other name. 1959 M P L J 
1070, 

—The word “appeal” has not been defined anywhere. 
An appeal in legal parlance is held to mean the 
renewal of a cause from an inferior or subordinate to 
a superior tribunal or forum in order to test and 
scrutinise the correctness ot the impugned decision. 
ILR (196?) 1 Punj 285 : AIR 1962 Punj 94 (99, 100) 
(Pt C) (Pr 11). 

—The word “appeal” in proviso to S. 57 (2) Delhi 
Rent Control Act, 1950 has been used in generic sense 
and must be takea to include revision also — See 
Houses and Rents—Delhi Rent Control Act (LIXot 
1958), S. 57 (2), Proviso I. ILR (1962) 1 Punj 558. 

[Impliedly overruled on another point in AIR 1904 
S C 1305.] 

The word appeal in S. 115, Civil P. C includes 
second appeal. See Civil P. C. (1908), S. 115, AIR 
1953 iiaj 137 (FB). 

[Overruled on another point in AIR 1964 S C 497.] 
“Appealed from.” 

—See Constitution of India, Art. 133 (1). 
“Appearance” 

-See Civil P. C. (1908), O. 3, R. 1 and O. 9, R. 3. 
“Appearance and act” 

-See Civil P. C. (1908), O. 3, R. 1. 


“Appearance by pleader” 

—Appearance of pleader — Meaning of explained— 
Counsel appearing but reporting no instructions and 
not taking part in proceedings - Mere presence does 
not amount to appearance in case, bee Uvil r. c. 
(1908), O. 17, R. 2. 1964 M P L J (Notes) 96. 


ippertaining” _ . . , 

Word “appertaining” in S. 2 (b)(1), of Delhi and 
imer-Mewara Rent Control Act 1947, 
ing which is usually occupied with the ^ in R 3‘ d - 
a and is an adjunct to it. See Houses and Rents — 
el hi and Ajmer- Merwara Rent Act (19 of 

) 47 i, S. 2 (b). AIR 19 d 5 NU C (Ajmer) 335. 


“Applicant” 

-Word ‘applicant’ in':R 29 in Chapter 23 of Allahabad 
High Court Rules, means a person who has made an 
application under R. 28. It does not mean a person 
who proposes to make an application tp the Supreme 
Court for special leave. See Criminal P. C (1898) 
S. 426 (2B). 1956 Cri L J 1035 i A I R 19o6 All 523 
(DB). 


( 


f r 


Application 

—InS. 24, Hindu Marriage Act, words “petition’' 
and ‘application’ are used interchangeably — See 
Hindu Marriage Act (1955), S. 24. AIR 1957 Mys 44. 

“Application is entertained” 

—Mere fact that an application is taken on file and 
numbered is not entertaining of application — Autho¬ 
rity must enter into merits of the application and 
give deci ion — Application dismissed on ground that 
the subject matter of the claim did not fall under the 
Act —There is no adjudication on merits — See Pay¬ 
ment of Wages Act (1936;, S. 17 (1). AIR 1957 
Mad 68. 


‘Appoint” 

—The word “appointed” in the sentence “ .... the 
authority appointed by general and special order of 
the Provincial Government shall exercise such juris* 
diction to entertain appeals .. ..” in S. 3 (3) of the 
Assam Revenue Tribunal (Transfer of Powers) Act (4 
of 1948) is inappropriate to signify the constitution of 
any authority but is quite proper to signify the selec¬ 
tion of thejpersonnel of the already constituted autho¬ 
rity to exercise the appellate : powers-of thatjauthority. 
‘Appointed’ ;does not necessarily mean already ap¬ 
pointed—It may also mean “to be appointed” at any 
future time. See Assam Revenue Tribunal (Transfer 
of Powers) Act (4 of 1948), S. 3 (3). A I R 1957 
SC 414. 

—Word ‘engage’ has not the same connotation as the 
word "appoiut” — ‘Appointment’ under S 492, 
Criminal P. C. by State Government is very much 
different from an engagement by Public Prosecutor of 
another person to act under his direction to conduct 
prosecution — Act of ‘appointment’ is an executive 
function of State and requires an order expressed in 
name of Governor. See Crimiaal P. C (L89 s), S. 4 (1) 
(t). 1965 (1) Cri L J 150 : AIR 1965 Cal 79. 

—Word "aDpoint” inter alia means to designate or to 
nominate. See Civil P. C. (1903), O, 4, R. 1 (1). AIR 
1961 Him Pra 2. 

—The word “appointment” in Art. 309 of the Constitu¬ 
tion cannot mean only appointed after the Constitu¬ 
tion but means also appointed before the Constitution. 
See Constitution of India, Art. 309. AIR 1963 Punj 
298 (DB), 

[Reversed on another point in AIR 1964 S C 72J. 

“Appointment”. „ 

See also Words and Phrases-“Employment . 

—The word “appointment” in Art. 234 of the Con- 
stitution, does not necessarily mean fresh appoint¬ 
ments directly from the Bar. Appointments referred 
to in the Article must be intended to include 
“appointments by direct recruitment and also by 
promotions”. See Constitution of India, Art. 234. AIR 
1956 Mys 20 (DB). 

—Word “Appointment” in S. 2 of the Public Servants 
(Inquiries) Act (L850) has been used not in the sense 
of designation of a person to discharge the duties ot a 
particular office but meaning only the office or post to 
which one is appointed. It is not synonymous with 
‘service’. A person may be appointed to a service by 
the Central Government but if he is employed under 
a State Government he maybe appointed to a pest by 
the State Goverment. See Public Servants (Inquiries) 
Act (1850), S. 2. AIR 1956 Punj 58 (DB). 

“Apportionment”. 

—“ADportionment" has been defined as a division or 
distribution of the subject-matter in proportionate 
shares, the act of distributing or allotting in proper 
shares and division of whole in parts. See Tenan y 
Laws-Madras Estates (Abolition and Conversion into 
Ryotwuri) Act (20 of 1948), S, 44. AIR 19 d 7 Andh 

Pra 523 (DB). 
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‘'Apprehension". 

See Words aod Phrases — "Arrest”. 

"Appropriate Government". 

See Industrial Disputes Act (1947), Ss, 2, 10. 

•'Approximate”. 

—Word "approximate” in S. 7 (iv) (b), proviso Court- 
fees Act (U. P. Amendment) means, very near, closely 
resembling or fairly correct. See Court-fees Act 
(1870), S. 7 (iv) (b). AIR 1904 All 430 (DB). 

"Apratbishtitha”. 

—The word "apratbishtitha” must be undetstood 
only in the literal sense of being "unendowed with 
wealth”. Where of the two daughters the question is 
who can be said to be unprovided, it must be decided 
having regard to the circumstances peculiar to each 
case—Hindu Law-Stridhan—Succession. AIR 1951 
Mad 1047 (1050) (Pt A) (Prs 6, 8) (DB). 

"Arable land”. 

See also Land Acquisttion Act (1894), S. 17. 

• ”By "arable land” is meant not only land capable 

ot cultivationlbut also actually cultivated. It is not 
arable not because it is cultivated but because it is 
something else. ILR (1967) Cuj 620, Affirmed; A I R 
1965 Bom 224, Overruled. AIR 1968 SC 670 (880) 
(Pt D) (Prs 23, 25). 1 

"Area". 

• -Word "area" in S. 68. C, Motor Vehicles Act should 
be read as meaning such "area” in the entire State as 
the corporation should consider proper and net an area 
within a circumscribed part of the State determined 
by outside authority. See Motor Vehicles Act (1939) 
(as amended in 1956), S. 68. C. A I B 1904 S C 962 

^ he ooo° r r i\ C , L(e ‘> N?® H - List 1 of Sch.(2i 
of S. 293 of the U. P Municipalities Act, 1916, cannot 

be restricted to a locality smaller in area than the 
entire limits of the raunicipality-The entire limit can 
oome within the expression 'area*. See Municipalities 
~V. P : Municipalities Act (2 of 1910), s. 298 1957 
Cri L J 612 i AIR 1957 All 340 (DB). 

"Are or have been District Judges". 

r" Ar ®,°. r K ha p ve b . ee “ pisWct Judges" in S. 80 (2) 
Rep. of the People Act, 1951 - "Have been” refer to 
retired judges-The expression "are or have been” 
indicate two different categories, word ‘or’clearly 
shows that persons who are District Judges and 

fnf,°n nS hav , e been Judges, belong to two 

°F f ,s a iways used to distinguish two subjects 
preceding it and following it. See Representation of 

1007 (DB), ACl (1951)> S ‘ 86 {2h AIR ^ Andh Pr “ 

L‘Arguable issue’. 

raises an "arguable issue” if the Court has 
d< oubt upon the question raised or there are 
which require elucidation and upon 
which two views may reasonably be held. See Con. 
stitution of India, Ait. 220. AIR 1904 Cal 500 
"Ariat”. 

under Hanafi law cannot without consi- 
oeralion convey ownership of the property with limi 

s v°MtidV he llf0 , of , the don0e ; But where ownership 
prooertv k S °“ ebod y and onl X th f en/oyment of the 

awfv faf?. V yed ? r reC 0 iV 0 r d the fule d °« “O* 
slffiiT L , °" 00 en /°y men t of property is permis¬ 
sible though it is not allowed on ownership This 

between ^/ha ‘and* « . k ? own . as J arial ” - Distinction 
W R 771 -n • d . ariat > Pointed out - 1950 Andh 

(to I9! li,12HDB) ' AIR 1658 Andh Pra 751 ( 75 3) 

Arises directly or indirectly”. 

,ncome —“Arises directly or indirectly” 
16 , Income-tax Act (1922)-Tests indicated See 


Income tax Act (1922), S. 16 (1). AIR 1956 Bom 411 
(DB). 

"Arising out of”. 

—Expression "suits or proceedings relating to or 
arising out of mortgages of or charges or lien on im¬ 
movable property”, in Item 7 of 1st Schedule of 
W. B. City Civil Courts Act—Words “relating to” and 
“arising out ot” are phrases of comprehensiveness 
and suits which directly or indirectly relate to or 
ari;e out of mortgages fall within the mischief 
of Item 7—Similar phrases, from different enactments 
considered. See W. B City Civil Court Act (21 nf 
1953). S. 5 (34). (1962) 60 Cal W N 767. 

“Arising out of aod in the course of his employment”. 
See (1) Employees’ State Insurance Act:(L948), S. 2, 

(2) Workmen’s Compensation Act (8 of 1923), 

S. 3. 1 

“Arrears”. 

-"Arrears” of rent - Deposit of - Meaning of 
'arrears indicated See Houses and RenN-A^ P 
Buildings (Lease, Rent and Eviction) Control'Act*fli 

AodhWBML <1965) 1 A ° dbLT 

~ Tbe , tern ? arr , ea « involves a twofold notion namely 
that there is a debt and that the time for its payment 
has expired, aod which remains unpaid thouohrW 
(1962) l.Andh W R 260 , (1962) 1 Andh L r 
ILR (1962) Andh Pra 897 (DB). L T 353 : 

"Arrears and due”. 

—"Arrears” is not a term of art — It describes c„ m e 
overdue and payable in respect of periods of time it 
means something which is behind in piymeTt or 
which remains unpaid at the due time - Word “due* 
has variety of meanings depending on context—Tn ilf« 
context of S 13 (2) () Pepsu Urban R« n f nl 

Ordinance (2006) it means the amount of ren?whi>H 
has matured or for which thetenant is in arrears-There 

is thus no distinction between the moanin W r 
words “arrears" and “due". See Honl f„d r“ 8 , S ° f 
PepiU Urban Rent Restriction Ordinance vnnm 
S. 13 (2) (i), Proviso. AIR 1959 Punj 57 V(DB, 
"Arrears of rent” 

—Words "arrears of rent” in the nrovkn tn c 10 

0) of East Punjab Urban Hen? Ctr?,A 3 . (2) 
dPnTh^r^teifsef Hous'efani f « 

U ILR a (i% R i e pni,73 0 r5 ACt (3 ° f 1949 >- 

"Arrears of rent for more than three months” 

-Rent falling due should remain in arrears far 
than three months. See Houses and i? 0 ™ 

1947W m,) C0 5 t 5 >1 u 0 ' Heat and Evltton A«Vj of 

1947) (as amended by Act 17 of iq?j\ c o/M 
1958 All W R (HC) 62. 19o4) S ' 3 (1 > <«>• 

“Arrest”. 

•—Restraint on abducted person under S 4 Ahdi.^j 

Persons (Recovery and Restoration) Act nqjQi j °* ed 
arrest within meaning of Art 29 nf un? 15 Dot 

AIR 1952 Punj 309. Reversad See Abdu^ Persn' 1- 
meaovory and Restoration) Act (1949), S 4 A IR 1953 

—Person appearing in response to a summons tn 
a charge ofmffence and executing a bail hAnri t a P SW0r 

rSrWJfjBtsys^^aSK^it 

• —Expression "arrest” in Art 29 nf n 
covers all cases in which a nerson 5° Cons J it ution 
by legal authority and includes annrlL ap ? rebended 
orders of a civil or criminal Cour? ^ - n Undor 
five as well as preventive detention and S'prK 
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tive’ detention. When person is apprehended by legal 
authority he must be deemed to be arrested—Appre¬ 
hension of abducted person under S. 4, Abducted Per¬ 
sons (Recovery and Restoration) Act, 1949, for being 
delivered to the custody of an officer in charge of a 
camp must be deemed to be arrested. See Constitu¬ 
tion of India. Art. 22. 1952 Cri L J 1313 : AIR 1952 
Punj 309 (FB). 

[Reversed in A I R 1953 S C 10.] 

“Articles ordinarily prepared by Halwais.” 

—Articles ordinarily prepared by Halwais — Test for 
determination indicated — Effect of split up of items 
—Reorie, Phulian and Gajjaks are preparations of 
halwai. (Obiter). See Sales Tax—E. P. General Sales 
Tax Act (40 of 1948), S. 0. (1963) 65 Punj L R 1003. 


“Articles relating to political or other news or to 
other current topics’’—Meaning of. 

—Meaning and scope of expression “articles relating 
to political or other news or to other current topics” 
in S. 9 (2). Post Office Act, considered. See Post 
Office Act (1898), S. 9 (2). A I R 1957 All 662. 

“Artificial silk.” 

—Prima facie, “artificial silk” denotes what is not 
genuine or not real — To hold that artificial silk is 
silk would be tantamount to treating the unreal as 
real. ‘Silk’ when qualified by word‘artificial’indicates 
something {which has its appearance and sheen of 
silk. See Sales Tax — Mysore Sales Tax Act (40 of 
1948), S. 0. AIR 1954 Mys 51 (DB). 

“Artisan”—Meaning of 
See (1) Civil P. C. (1908), S. 00. 

(2) Limitation Act (1908), Art. 7. 

(3) Minimum Wages Act (1948), S. 3. 

“Arulipad”, meaning of. 

There is no office designated as‘arulipad’, but that 
word only describes the duty of the archaka to call 
their names to ascertain whether the theerthakars are 
present in the ghoshti. Sri Sinha Ramanuja Jeer v. 
Sri Ranga Ramanuja Jeer, (1962) 1 Mad L J (S C) 1 1 
(1962) 1 Andb WR (SC) 1 : (1962) 1 SCJ 17: 
(1962) 2 S C R 509 : 1962 S C D 6 : A I R 1961 S C 
1720 (1729, 1730) (Pt D) (Pr 19). 

“As a whole.” 

—Words ‘as a whole’ in the expression “net value of 
the assets of the business as a whole” in S. 2 (a), 
Wealth Tax Act, meaning of, considered. See Wealth 
Tax Act (1957), S. 2 (m). A I R 1964 Guj 154 (DB). 


Ascertain.” 

|_Word “ascertain” means “to make certain” and "to 
ret to know” — In what sense it is used in R. 43 (b) 
•f the M. P. Co-operative Societies Rules is for Courts 
o decide. See Co-operative Societies — Co-operative 
loetties Act (1912), S. 42. A I R 1950 Nag 183 (FB). 

As far as possible.” 

-Section 15, U. P. Consolidation of Holdings Act, 
ays down principles for guidance of assistant con- 
olidation officer in preparation of the statement of 
jrinciples which precede consolidation. These prin¬ 
ciples regulate the powers of the Assistant Consoli- 
iation Officer. Each one of the sections contain the 
lualifying words “as far as possible. The phrase 
■eally y means that the principles are to be observed 
mleJs it is not possible to follow 
•ular circumstances of a case. See Tenancy Laws 
J. P. Consolidation of Holdings Act, 1953 (5 of 1954), 
>. 15. AIR 1959 All 525. 

-Under S. 19 (2), Rajasthan Town Municipalities 
\ci, the Judge shall follow the Code of Civil Proce¬ 
dure, “as far as possible” to the enquiries on election 
-Expression “as far as possible indicate that the 
provisions of Civil P. C. should not be adopted so as 
to lead to results not contemplated in connection 


with the disposal of election petitions. See Munici¬ 
palities — Rajasthan Town Municipalities Act (23 of 
1951), S. 19 (2). 1961 Raj L W 243. 1 

“As he deems fit.” 


•—Words “as he deems fit” in S.'29(3)of the Bombay 
Tenancy and Agricultural Lands Act, do not warrant 
the makiug of any order that the authority concerned 
thinks in his individual opinion that the justice of 
the case requires. See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands Act 1948 (Bom. 67 
of 1948*, S. 29 (3). A 11< 1962 S C 753. 


“As if. 
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—Words “as if” are used in S. 44-A (1), Civil P. C. 
to make the whole scheme of O. 21 applicable in 
respect of execution of decrees of foreign Courts 
mentioned in sub-s. (1). See Civil P. C. (1908), 
S. 44-A. A I R 1961 Bom 156. 


“As if he were a civil Court.” 

—The expression “as it he were a civil Court” in 
S. 75 (4), Registration Act, attracts all the provisions 
of the Civil P. C. in respect of summoning and 
enforcing attendance of witnesses—Order 16, R. 14 
applies with full force to any enquiry before the Sub- 
Registrar for compulsory registration of documents 
presented before him. See Registration Act (1908), 
S. 75 (4). A I R 1960 Mad 401. 

“As it may judge.” 

•—The words “as it may judge most for the benefit of 
the property and the advantage of the ward in 
S. 18, Bengal Courts of Wards Act confide in clear 
and unambiguous terms the authority to Judge whe¬ 
ther the act is beneficial to the estate, to the Court ot 
Wards and not to any outside authority. See Bengal 
Court of Wards Act (1879), S. 18. AIR 1956 S C 
446. 

“As nearly as may be.” 

—The expression “as nearly as may be one-half’ in 
Art. 310 of the Constitution indicates only an approxi¬ 
mation—The expression cannot be read as equivalent 
to “not more than hall”. See Constitution of India, 

Art. 310. A I R 1955 Orissa 113 (DB). 


ssembly.” 

See Penal Code (1800), S. 141. 

ssessable income.” __ 

See Income-tax Act (1922), S. 23-A. 

ssessable to excess profits tax. 

See Finance Act (1942), S. 10 (1), Proviso. 

ssess” end “reassess.” 

See (1) Income-tax Act (1922), S 34 

(2) Mysore Income-tax Act (5 ot 1926), b. 34. 

ssessed to land revenue.” 

See Income-tax Act (1922), S. 2 (1) (a). 

ssessed under this Act.” 

See Income-tax Act (1922), S. 30 (1). 

Se0 S (l) Income-tax Act (1922), Ss.24(2) and 40(2\ 
(2) Sales Tax—M. P. General Sales Tax Act (2 
of 1959), S. 22 (4) (a). 

See S (™ e Andhra Inams (Assessment) Act (7 of 19o5)> 
S 3. 

(2) Constitution of India, Ait. 205. 

(3) Income-tax Act (1922), Ss. 3, 23 (4). 

4 Sales Tax—M P. General Sales Tax Act (2 

of 1959), S. 22 (4) (a). , gt t 

(5) Taxation Laws (Extens on to Merged States 
and Amendment) Act (1949), S. 7. 

issessment payable.” Saurashtra 

be given natural 
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meaning, v/hich is assessment payable by the occu¬ 
pant at the moment. See Saurashtra Local Develop¬ 
ment Fund Act (26 of 1956), S. 4. AIR 1959 Bom 
43 (DB). 

“Assignment," meaning of. 

See Companies Act (1956), S. 312. 

“Assigns." 

—Explanation IV to S. 8, Madras Agriculturists Relief 
Act contemplates a splitting up of the debt amoDgst 
the heirs, legal representatives or assigns of a debtor 
where either because of the family partition or as 
a result of a decree in a partition suit, the debt is 
allotted to the share of an individual member, such 
a person could certainly be regarded as an assign. 
See Debt Laws — Madras Agriculturists Relief Act 
(4 of 1938), S. 8 Expln. IV. 1950 Andh W R 559. 

“Associated with.” 

# — ‘Religious charity” in S 6 (13) Madras Hindu 
Religious and Charitable Endowments Act — It must 
be a public charity and that charity must be associated 
with Hindu festival or observance of a religious 
character. It is not necessary that the charity be 
connected with a math or temple. See Madras 
Hindu Religious and Charitable Endowments Act 
(XIX of 1951), S. 6 (13). AIR 1965 S C 1916. 

“Aisociated with others in subversive activities." 

—Meaning of words “associated with others in sub- 
versive activities” in R. 3 (iii) Pepsu Civil Services 
(Safeguarding of National Security) Rules, 1954, 
simply means that the person be associated with 
others/'in their subversive activities"; his associa¬ 
tion with persons who are engaged in subversive 
activities alone would not be sufficient. It is his as¬ 
sociation in the subversive activities of theirs that is 
made punishable. See Pepsu CivihServices (Safeguard- 

iott ® Nati0 1*. 1 Securi ‘y) Rules ( 195 -*). R - 3 (iii). AIR 
1956 Pepsu 19. 

“Association of persons.” 

See Income-tax Act (1922), S. 3. 

“As soon as may be.” 

See also (1) Public Safety-J and K Preventive De- 
t ention Act H of 2011 Smt.), S. 8 (1). 
( 2 ) Public Salety — Preventive Detention 
Act (1950), S. 3 (3). 

^p A l v° n A “, ma ?J? e ” ia S * Bihar Maintenance 

of Public Order (No. 2) Ordinance 1949, does not 
mean that in all cases grounds of detention should 
be served within 15 days from the date of the order 
ot detention—Delay of 58 days held not such delay 
as to render detention illegal. See Public Safety- 
Bihar Maintenance of Public Order (No. 2) Ordinance 

Fat2°28 1 (DB) ' 4 51 “ L J 936 ' AIR 195 « 

“Assurance of property,” 

-Expression “assurance of property* is a term of art 
and a product of the law of England. It is permi. 
sibletosee the English law on the subject. These 
words occurring in S. 175 (3) as also S. 30 of the 
Govt, of India Act, 1915 and Art. 299 (1) of the Cons- 
mution mean any document of conveyance or the 
legal evidence of the transfer of property — Such 
a document has got to be in writing. There must be a 
Pn, docam . en | to evidence the transactions. See 

S64 AlTl28 0f Ind “ Acl(l935)l S ‘ 175 < 3 )- AI R 

“At all reasonable times.” 

—Words “at all reasonable times" ;in S. 28 (2) A. P 

oontVnl Sa,eS Tax ^ 1957 - Words indicate not 
Pt0C T, t^oughout entire day but only 
~L« 0rtaia mes v Y^ c b’ ,n circumstances of particular 
case, are reasonable. Sales Tax — Andhra Pradesh 
General Sales Tax Act (0 of 1957), S. 28 (2). (1962) 1 


Andh L T 499 : ILR (1962) Andh-Pra 1030 i (1902V 
13 S T C 860 i 1962 Andh W R 90 (DB). 

“At aoy time.” 

• —Clause in insurance policy. “This insurance may¬ 
be terminated at any time at the request of the in¬ 
sured"—Insured can terminate policy at any time — 
Right cannot be read as right to terminate for rea¬ 
sonable cause. AIR 1965 S C 1288. 

• -Under S. 34 (4), Income-tax Act, 1922, as am¬ 
ended by Amending Act of 1959, Parliament gave 
power to issue notice “at any time” in all those cases 
in which the eight year period under the Act as it 
stood prior to amendment by 1950 Finance Act had 
expired. The words “at any time” mean what they 
say. There is no special meaning attached to them- 
“Any time” meant action to be taken without any 
limit of time. See Income-tax Act (1922), (\s Am¬ 
ended in 1959), S. 34 (1) (i). AIR 1963 8 C 1356. 

—Expression “at any time" in S. 10 (2) Madras 
Pawnbrokers Act, 1943 can only mean at any time 
when the pawnbroker’s premises are normally kept 
open. See Constitution of India, Art. 19 (1) ( 2 ). 1937 

Cri LJ 962 1 AIR 1957 Mad 514. ^ 

—Expressions “Extend the time," “at any time” and' 
'‘void and inoperative” in S. 18 (4) Companies Act 

AIR 1963 p rUe * d 239 ee CorapaDies Act ( 1950 ). S. 18 (4j- 
“Athivrishti”—Meaning of. 

-The expression “athivrishti," means very heavy- 
rams and a cyclone cannot be excluded from the 

?S^ ie * W J ° L f « is . ter ?- 1956 Andh WR 442 1 MR 
19o7 Andh-Pra 71 (72) (Pt A) (Pr 4). 

"At least.” 

—When words such as so many “clear days” or so 
many days “at least” are used, the two terminal days 
must be excluded. Where a rule says that notice 
of a motion shall be given “at least ten days before 
moving it ten clear days must elapse between the 
notice of the motion and the motion. See Munici- 
palities — C. P. and Berar Municipalities Act (H of 
1922), S. 21 . AIR 1955 Nag 35 (DB). U f 

“At least one meeting in every three months." 
-Expression “at least one meeting_j n ev erv 

\ ia A S \ 22, (7 >h A ’ P * Pan * h *yat Samithis 
?ro d m Z fh! ? i rlSh » d fk AC | t ’ 19o9 ‘ means three months 

mpSiia h d 11 1 u e 5 St m *\ etiQ g and not that auy 
meeting held shall be deemed to have been held for 

three calendar months. See Panchayats - Andhra 

A S d A illa A Pa ; ishads A “ 

January, 1963. ’(1904)2 Andh W R 375 . ed ° D 15th 

“At least seven days before the election." 

-The expression “at least seven days before th* 

Rufe 0 1954 D deaH Raj ' aslhaa p aochayat Election 
uuies, 1 Jo 4, clearly means that seven days period 

mus intervene between the date of the announce 

ment of the notice and the date of the election" 

Seven deys clear interval is required to lapse between 

the date of the announcement of the notice and Hm 

date of election. See Panchayats-Rajasthan pin 

388 > (DB,. eCl,0a Ru ' eS «• 4 - AIB 1957 B°] 

“At least 21 (Twentyone) days before." 

—The expression “at least 21 days before" in R., 1 * * 
(3) of Gujrat Taluka Panchayat (Election) Rulfs m2? 3 
that an interval of clear 21 days mui t Be l M 
tween publication of preliminary Ust of voters anB 
the date of election. See Panchayats— Guiir*f Toi i 

ImtZ, fit” 0 * RuleS S- 3 (3) ILR a . 

“Attempt." 

See Penal Code (I860), S. 511. 
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‘Attestation”—Meaning of. 

See (1) Sticces-ion Act (1925), S. 63. 

(2) T. P. Act (1882), Ss. 3 and 59. 




“Auction sale. 

Q -“Auction sale”- Sale is not necessarily complete as 
soon as there is an auction—Whether there is transfer 
or not depends on conditions of the auction. There 
may be a sale by auction wheie the sale is not com¬ 
plete till, for example, a document is executed or till 
there is confirmation by another authority. See Dis¬ 
placed Persons (Compensation and Rehabilitation) 
Act (1954), S. 20. AIR 195S SC 289. 

“Aulad.” 

—Word “aulad’ is plural of ‘walad’ which means a 
son, though the plural has come to include generally 
both son and daughter—Whole document in which 
the word in used, has to be considered, to see whether 
the word includes daughter. 195L All L J 315i I L R 
(1952) All 6J i AIR 1953 All 766 (DB). 

“Authority” 

See (1) Constitution of India, Art. 12. 

(2) Defence of India Act (1962), S. 44. 

Authority of Law”. 

See Constitution of India, Art. 31. 

“Authority which appoints him”. 

See Constitution of India, Art. 3II. 




a 


Avocation” and “Vocation . 

See Working Journalists (Conditions of Service) 
Miscellaneous Provisions Act (1955), S. 2. 

Awawaharika” Debt. 

See Hindu Law—Debts—Son's liability. 

Award \ 

See also (1) Arbitration Act (1940), S. 2 (b). 

(2) Court-Fees Act (1870), Sch 2, Art. 17 (iv>. 

(3) Industrial Disputes Act (1947), Ss. 2 

(b), 17. 

(4) Land Acquisition Act (1894), Ss. 11, 12. 

—Per Agarwala J —The word ‘'award" in sub-rules 
(6) and (8) of Rule 23, framed under U. P. Sugar 
Factories Control Act, 1938 includes both) the 
“award" of the sole arbitrator or Board of Arbitrators 
and the “decision" of a.Cane Commissioner when he 
acts singly. 

Mootham C. J. (contra)-To hold that 'award’would 
include decision of Cane Commissioner would 
involve unjustifiable straining of company. See U. P. 
Sugar Factories Control Act (1 of 1938), S, 30. AIR 
1956 All 725 (DB). 

“Backward class”. 

_Term ‘backward class’ has not been defined in the 

Constitution. It is wide enough to include all kinds 
nf backwardness social, educational, economical or 
any other kind.Doubtless, the State.is the sole autho. 
rity to classify the communities as “backward classes 
-Per Hombe Gouda J. See Constitution of India, 

Art. 10 (4). A I R 1956 Mys 20 (DB). 

character”. 

—Madras Pawnbrokers Act (23 of 1943), Ss. 3(2), 4 

12) la) — “Bad character"—Meaning of If words 

to A in the context of the word ‘thieves’, it may 

are „„«MhS a nenon can be called a "bad character" 

^.characteris something like that of a thief and 

there must be omething in the character of the man 

th £F®J ."J Vuioable under the criminal law, not only 

™ the abstract principles of general ideas of morals 

inPhirs—Licensee convicted twice for contraven- 
and eithics wcenseo _ ,. bad character" 

in g p^vismns of tb^e Ac^ of (his 

within the me g • • Sp0 Debt L aws —Madras 
K Act (23 of 1943) S. 3 (2). (1962) 75 Mad 
L W 598. 


“Bad condition”. 

—Words "bad condition” in Risk note A — Meaning 
of, considered. See Railways Act (1890), S. 72. AIK 
1957 All 22 (DB). 

“B3gawat”. 

—In a given ^context the word “bagawat” may 
only amount to a threat of alienation of the people 
from the Government and not in the nature of a violent 
rebellion. AIR 1956 Pat 1 (3) (Pt C) (Pr 6)J(DB). 

“Bahalat”. 

-‘Bahalat" means “in the case of” or "in the'event 

of". AIR 1955 NUC (All) 2774 (DB). 

"Bakasht Malik”. 

—Where the land is recorded as Bakasht Malik but its 
malik is described as Ghatwal, aod. the land itself 
has been recorded as appertaining to Ghatwali Mahal, 
the sum total of all the entries is to make the land 
Ghatwali under personal cultivation of the Ghatwal, 
and not raiyati land. ILK 38 Pat 439 : 1957 B L J R 
461. 

“Bakkhalidar”. 

See Words and Phrases "Girasdar". 

‘‘Balance sheet”. 

-A “Balance-sheet” is a statement prepared from 

records kept on the basis of double entry showing, as 
at a given date, the sources from which an enterprise 
derived its funds and the various ways in which.those 
funds were invested or applied. It is a statement in 
a summarised form of the balance of the ledger ac¬ 
counts remaining after all revenue and expense ac¬ 
counts have been closed by transfer to revenue or 
profit and loss account- 

A profit and loss account is an account designed to 
show the amount of net profit earned or net loss 
incurred during the financial period covered bv the 
account, also the various headings under which the 
profits had been earned and expenses incurred. The 
balance of the profits and loss Account, in case probt, is 
included in the liabilities column of the Balance-sheet 
and in case of loss in its asset columo. (1961) 3 Fac 
L R 189 : (1931-62) 21 F J R 180 i (1982) J Lab L I 
68 : 65 Cal W N 1029 i A I R 1962 Cal 37o (378) 
(Pt D) (Prs 19, 20). 

"Bandhani”. 

—Where the lease merely states that -there was no 
‘‘bandhani", the expression "bandhani obviously 
means that the lease was not for a axed term of years 
and not that it was without aoy terms^or condnons 

See T. P. Act (1882), S. 105. A I R 19oo NUC (Sau) 
983. 

“Banker”. 

-Large sums of Co-operative Society allowed to 
remain with person because he possessed extensive pro¬ 
perties - That person as Secretary of the Society 
keeping surplus funds with/-himself-Thiss wouldia 
make him a “banker”. See Penal Code (1800), S. 40o. 
1956 Cri LJ 979 : AIR 1956 Bom 524 (DB). 

-No person or body corporate or otherwise can be a 
“banker” who does not (1) take deposit accounts. (-4 
take current accounts (3) issue and pay.cheques crossed 
or uncrossed for his customers. He must pro ess him 
self to be a “banker” and public must accept hitn to 

be such. His main business must be that of banking 
from which generally he must earnh.sMng. See 
Banker and Customer. AIR 193/ Mai <4^. 

“Barat • *pT in 

The word "barat” means assignment. 19oo b 

"iSSS! ffl Ms™® 

- »—« "'.7 KWSMS- 

West BeDgal Land Reforms Act is not hius 
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Person cultivating land is labourer of owner does not 
come within purview of Act- Supposed spirit of law 
cannot be given effect to in opposition to plain 
language. See Tenancy Laws—W. B. Land Reforms 
Act (10 of 1956), S. 2 (2). ILR (1962) 1 Cal 313. 

‘‘Basic wage”. 

See (1) Industrial Disputes Act (1947), Sch. 3, 
Item 1. 

(2) Minimum Wages Act (1948), Ss. 2 (b) and 4. 
■“Batasa”. 

—“Batasa”, < “Chiranji” and "Mishri” though maou- 
factured wholly out of sugar are not sugar as 
popularly understood—They are not sweetmeats also. 
See Sales Tax -M. P. General Sales Tax Act (2 of 
1959), Sch. I, Item 41; Sch. 3, Item 1. A I R 1965 
Madh Pra 254 (DB). 

“Batta”. 

“Batta" is not defined in the Minimum Wages Act— 
In its ordinary meaning it is an extra payment over 
and above pay. See Minimum Wages Act (194S), S 4. 
AIR 1955 Trav-Co 97 (DB). 

“Bayana and earnest money”. 

—Contract of sale Amount paid to vendor as 
“Bayana” — Whether “Bayana” means “earnest 
money” which is liable to be forfeited in the event of 
lailure of purchaser to complete the sale or a deposit 
depends upon the intention of the parties which has 

? 0 / ga ]>\ er0d ,r0cn the document itself. See Contract 
Act (IS,,), S. <4. (1904) 2 Andh W R 183. 

“Become.” 

-The words “has become disqualified” in Proviso to 
Rule 14 of Vindhya Pradesh Gram Panchayats 
Ordinance, 1949, mean that the disqualification fusti- 
lying removal of the name of a person must have 
been incurred after the register had been finalised 
See Panchayats - Vindhya Pradesh Gram Panchayat 
Ordinance (1949), S. 5. 1962 Jab L J 938. 

“Beet”—“Country liquor.” 

r* 1 ?* T? 7r c Iy L SO J e Sales 0 Tax Act (25 of 1957), 
S. 5 (3) (a), II Sch. Items 38,39 Explanation II — 
Beer is liquor for purposes of first part of item 38- 
«eer which is not country liquor is taxable under 

y? 7 bee r not flavoured or coloured to 

resemble foreign liquor is country liquor and taxable 
under Uem 39-See Sales Tax-Mysore Sales Tax Act 

(Mys) 193,1 S ' 5 (3 (a) * (l982) 13 s T c 436 
<FB) ] CrrUled ° n another point ,Q AIR 1 9 « Mys 190 

“Before the above-mentioned date”. 

Z^\ ce a , UQde . r S. 106 T. P. Act mentioning that 
you are bound to hand over possession before the 

faUn ? 0n ‘ £ ned da f 6 ” 7 The above mentioned date 
taken together with “You are bound to _. 

betore above mentioned date,” meant that the ten~ 

“above 8 ati i» de j t0 , bandover possession, not on 
jJ£ 01 .mentioned” date but to choose his own time 

i»(5gr T - p -^ (1882> ' s - ice - «« 

‘Being found in gaming house.” 

8-«tt Q f Pub !i iC , Gambling Ordinance (1949), Ss. 4, 

Dhvsinal S !° Und “ a u y naming house” — Actual 
nerflcSl presence at the time of search arrest not 

imr hm,c« K« er ffi D S8eD COmiDg out of ^mmon gam- 
aDDreh«nd«X °? Cer , ******* search warrant and is 
Sc7 when tryiDg t0 escape is ‘found’ in the 
PtaSll! r!“ e h?« “ 8 n ^ 4 of the Act—See Rajas. 
Ral L W 355° b 8 0rdiDance < 1949 ). S. 4. 1902 

“Being in charge of.” 

“Expressions “driving a vehicle,” “being in charge 
1 tb ® vehicle” and “Using the Vehicle’* used in 
[Vol. 14.] Fn.D. 68, 


Motor Vehicles Act — Distinctioo pointed out — See 
Motor Vehicles Act (1939), S. 42 (1). i960 Cr L J 
923 i AIR 1960 Mad 205. 

“Being the property of the assessee.” 

—“Being the property of the assessee” in S. 10 (2) 
(vi) Income-tax Act, 1922 can have only one mean¬ 
ing, namely, that the property, that is, the building 
in respect of which the assessee is claiming deprecia¬ 
tion is the property which belongs to him; the pro¬ 
perty must be owned by the assessee and not only 
that the assessee has acquired some equitable interest 
in it See Income tax Act (1922), S. 10 (2) (vi). AIR 
196o Assam 20 (DB). 

“Belagan.” 

-In the district of Saran, “belagan” in respect of 
homestead lands means “rent-free” and not merely 

kto ik n C A r ^ spe ^L of ^ which no r0nt has beeQ assessed. 
AIR 1950 Pat 487 (487, 488) (Pt B) (Pr 2). 

“Belief and knowledge.” 

-“Belief” and “knowledge” - Distinction — •Belief 
will be mculcated in the mind of a person by vari¬ 
ous factors. But not so with ‘knowledge’ which is 
gained by a person by making use of his perceptional 
faculties and is clearly distinguishable from belief— 
See Eviderce Act (1872), S. 3. AIR 1952 J and K 49 

(DB). 

“Belonging.” 

®-“Belonging to”-Phrase is capable of connoting 
interest less their absolute title—It can connote inter- 
Permanent and heritable lessee. See T. P. Act 
(18S2), S. Ill (g). AIR 1965 S C 1923. 

-Word “belonging” in S. 4, Partition Act (1893), is 
used in the sense of “pertaining to”—See ParHtinn 
Act (1893), S. 4. AIR 1956 Orissa 105. ^ 

-Word “belonging” does not always mean 'owned * 
In the popular sense it means that to rwhich a person 

nf r p bt t0 T USe ' The T 0rd used in Cl - ( b ) ot S. 5L 
of the Pepsu Tenancy and Agricultural Lands Act, is 

used in this sense. See Tenancy Laws—Pepsu Ten- 

a 5£ yaad ^ricuUural Lands Act (Presidents Act 8 of 
19o3),S. 5L (b). AIR 19 od NUC (Pepsu) 1879 

words “belonging to * in S. 2 (d), Punjab 
ubhc reraises and Land (Eviction and Rant- 
Recovery) Act 1959, have to be uoder'tooi „ ot 
necessarily to mean “owned by" but as indicative of 
complete control aod dominion over the property in 

“Belonging to a territory.” 

—•Words 'Belonging to a territory” connote some 

must*become ass^ilation'o? IrnimatVconnection^with 

,svz & 

"Belongs to the Government.” 

-In the expression “belongs to the Government” tn 
S. lo, Easements Act, the word ‘belong’ is used in 

tens ?‘ . Th ? ex P ressi °u oannoUefer to the 
time during which the easement is enfoved 

Easements Act (1882), S. 15. AIR 1959 Mm S 

“Bemiadi lease ” 

—“Bemiadi lease” means that it is nntfnr a , , 

and therefore has the ordinary incidence of « 0 ? Per 04 
a tenancy at will. See Tenancy La ws- W.l 'T* °? 
Non-Agricultural Tenancy Act $0 i2.a? e £ g l l 
AIR 1955 NUC (Cal) 2957 l “° of 1949 >' S. e - 

negative 

-me time the use of this 
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convey permanent heritable right to the grantee; yet 
it may be so. The word itself does not conclude the 
matter. Meaning should be determined alter con¬ 
sidering all the provisions of the lease. See T. P. 
Act (1882), S. 105. AIR 1955 Pat 499 (DB). 

“Benami.” 

See Trusts Act (1882), Ss. 81 and 82. 


‘'Benelicial owner.” 

—The expression “beneficial owner” is not suscepti¬ 
ble of a very clear and precise definition. It means 
such a right to enjoyment of property as exits where 
the legal title is in one person and the right to such 
beneficial use or interest is in another and where 
such a right is recognized by law and can be enforced 
by the Court at the suit of such owner or some one 
on his behalf. One is also said to have the beneficial 
ownership of land who has done every thing to en¬ 
title him to a patent from the Govt, and who there¬ 
fore has the legal right to such patent, and all that 
remains, to be done is for the proper officer to issue 
it. See Stamp Act (1899), Sch. I, Art. 23. AIR 
1957 Punj 261 (DB). 

^Beneficiary ” 

—A "beneficiary” is one who is beneficially entitled 
to, or interested in. property, i. e., entitled to it for 
his own benefit, and not merely as trustee or execu¬ 
tor, holding it for others. The word is nearly equiva- 
lent to "cestui que trust” which on account of its 
cumbersomeness, "beneficiary” has begun .to super¬ 
sede in modern law. See nihar Agricultural Income- 
tax Act (7 of 1938), S. 11. 195S B L J R 796. 


“Benefit.” 

See Industrial Disputes 


Act (1947), S. 33-C (2). 


“Betel leaves.” 

—‘ Betel leaves” are not articles of food. See Can¬ 
tonments Act (1924), S. 210 (1) (i). 1962 (1) Cri L J 
161 (Madh Pra). 

—"Betel leaves” include processed pan. Betel leaves 
to which Chuna and Katha are applied do not fall 
outside the scope of the term "betel leaves,” used in 
notification No. E. 5 (51) & T/5S D/- April 1, 1958, 
under S. 4, Rajasthan Sales Tax Act — See Sales 
Tax-Rajasthan Sales Tax Act (29 of 1954), S. :4 (2). 
1965 Raj L W 444 : (1965) 2 Lab L J 398 :1 L R 
(1965) 15 Raj 855. 


‘ Between the parties to any such document.” 
-Evidence Act (1672), S. 62 - "Between the parties 
to any such instrument” - Words refer to parties on 
both sides. 1963 Raj L W 92. 


"Bhatamanya land ” 

—"Bhatamanya lands” are grants and endowments of 
lands held by Brahmins for their support. AIR 1955 
NUC (My*) 3954. 


'Bhayad.” . 

-The word "Bhayad” forms part of a colloquial 
iialect and therefore should not be given a strict 
echnical or derivative meaning. 

Held, that the word ‘Bhayad’ occurring in the deed 
if Wakf executed by a Muhammadan lady should be 
nterDreted in a wide sense as including all kindred 
>r blood relations or even relations by affinity through 
h P wakf. having regard to the express intention of 
& I to the earlier part of the deed. 1LB (1957, 3 
bal 696 . A1B 1956 Cal 584 (587) (Pt D) (Prs 17, 18) 

DB). 


^See Constitution of India, Arts. 220, 32 and 311. 
“Bilti ” 

— l Bilti” is a Hindi word for a railway receipt. A 
“Bilticut” rate includes costs of bagging, weighing, 


transport to railway station, loading in wagons and 
other station charges till the Bilti is issued — Usual 
practice of the trade indicated. See Sale of Goods 
Act (1930), S. 25 (1). AIR 1962 Raj 122. 

"Bilticut.” 


—"Bilticut” means only a contract F. 0. R. the price 
having to be paid against the delivery of the Railway 
Receipt. AIR 1950 Nag 118, Rel. on. 1960 Ker Lj 
658 . 1960 Ker L T 574 : (1960) 1 Ker L R 655 : AIR 
1961 Ker 21 (22) (Pt A) (Pr 6) (DB). 

"Birt Khakrobi.” 

—"Birt Khakrobi” is scavenging right and is not 
transferable and cannot be validly leased. See T. P. 
Act (1882), S. 0. AIR 1961 All 518. 

"Bona fide.” 


—The notion of “bona fides” has nothing to do with 
the notion of negligence. Bona fides, is a mental state 
negativing dishonesty and has no relation to negli¬ 
gence or want of care. Expression only means nega- 
tion of fraud or dishonesty and a real genuine 
transaction. See Debt Laws — Bombay Agricultural 
Debtors’ Relief Act (28 of 1947), S. 4. (1904) 5 Guj 
L R 289. 

— "Bona fide” means absence of intent to deceive. See- 
Houses and rents — East Punjab Urban Rent Restric¬ 
tions Act (3 of 1949), S. 13 (a). AIR 1965 Punj 188. 
—Nothing is “bona fide” which was not done with 
due care and attention. ILR (1960) 10 Raj 266 i AIR 
196L Raj 32 (33) (Pt A) (Pr 5). 

"Bona fide mistake.” 

-Civil P. C , O. 1, R. 10 (1) - Suit filed by Receiver 
for benefit of estate after cessation of receivership — 
Mistake however foolish or careless was held to be 
without doubt bona fide. See Civil P. C. (1908), O. 1, 

R. 10 (1). (1963) 2 Andh W R 138. 

“Bona fide practice.” 

—Words "bona fide practice” in S. 9, Bar Councils 
Act, meaning explained - Graduate in law working as 
public prosecutor for more than three years without 
enrolling himself as a pleader or taking training for 
being enrolled as advocate — Not entitled to be en¬ 
rolled as an advocate. See Bar Councils Act (1920), 

S. 9. AIR 1959 All 341 (DB). 


Iona fide requirement.” 

Landlord having several houses — Some of them 
icated after application for ejectment and again let 
other tenants-Held there was no "bona hde re- 
iirement”on part of landlord of premises. See Houses 
id Rents — Delhi and Ajmer-Merwara Rent Control 
:t, 1947, S. 9 (1) (e). AIR 1952 Ajmer 35 (1). 

"Bona fide need” of landlord for personal occupa- 
)n — Expression explained. See Houses and Rents 
U. P. (Temporary) Control of Reot and Eviction 
ules (1947), R. 0. AIR 1965 All 366. 

"Bona fide requirement” of landlord need not bo 
dged at the time when cause of action arose; but ir 
ere are certain alterations in the situations, they 
ust also be kept in view and it is at the time of th& 
ial order that it was to be determined whether the 
ndlord has a pressing need.of the house, i.e. gen * 
ely requires the house for his own occupation. Bona 
le means good faith or with sincerity or genuineness. 
o Houses and Rents - Hyderabad Houses (Rent 
fiction and Lease) Control Act (20 of 19 d 4), S. 1 
) (a). (1903) 2 Andh W R 95. 

Expression "bona fide” cannot apply to a tfate ot 
rcumstances but only to the statements or 'in ten¬ 
ons or actions of human being. AH therefore, that 
necessary for a Court to decide; when a landlord 
>mands or asks or sues for any building on the 
■ound that he boDa fide requires it himself is whether 
,e statement that he requires it himself is a state 
,ent made bona fide. See Houses and Rents-Madra. 
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Buildings (Lease and Rent Control) Act (25 of 1949), 
S. 7 (3) (a) (iii). AIR 1954 Mad 381. 

—Delhi and Ajmer Rent Control Act (38 of 1952) — 
"Bona fide requirement” — Meaning of, explained. 
See Houses and Rents—Delhi and Ajmer Rent Control 
Act (38 of 1952), S. 13 (i) (e). (1962) 64 Pun L R 441. 

“Bond.” 

• — Word “bond” .in S. 2 (f), Bihar Money-lenders 
(Regulation of Transactions) Act is used in its general 
sense, i.e. deed by which one person binds himself 
to pay sum to another persoo. See Debt Laws —Bihar 
Money-lenders (Regulation of Transactions) Act (7 of 

1939), S. 2(f). AIR 1967 S C 1118. 

“Bonus” 

See also Industrial Disputes Act (1947), S. 10 and 
Sch. 3, Item 5. 

■ —•“Bonus' in industrial sense does come out of 
available surplus of profits and is an addition to the 
wage whether it is called contingent or suppletnen- 
taiy. None the less it is labour’s share in the profits 
and as it is a remuneration which takes the form 

c a ,n d i . Q - profits comes within the mischief of 
10, Banking Companies Act. See Banking Com- 
pan.es Act (1949) S 10 (l)(b) (ii), (Prior to its amend- 
ment in I9o6). AIR 1960 S C 12, 

#—Per V. Bhargava J. — In modern times “bonus” 
is clearly regarded as deferred wages payable to 
employees which may be claimed by them as of right 
under the terms of employment. In the conditions, 
under which modern industries function, bonus has 
now come to be recognised as a right of employees 
which they can claim from their employers under 
certain circumstances. 

Sapr . a J * ~~ Fhe granting of bonus is not an act 

• f. x y i but ls t0 re 8 a rded in some measure as a 
right of the workers to share in the profits of the 

p ^ Pa S y ‘iS- s A S x Ugar Mills - Ltd - v. State of Uttar 

A L l 452, 1954 All VV R (HC) 42H • 

(Pt G HPr's, nuFBj A 1 R 1951 A1 ' 538 l542 ' 547 > 
[Reversed on another point in AIR 1961 SC 420\ 

—“Wages”—Definition of word ‘Wage’ as conlained 
m certain special Acts cannot be accepted fo? ascer 
taining meaning of “Wages” in S. 00 fl) (h)-“Bonus” 
^something not included in “Wages” See Civil P r 
(1908), S. 00 (1, (h). ILR (1960) 1 Cal 895 '’ 

nrh?r 0nus ” T is QOt 3 regu,ar part of wages, deferred or 
a h r iS V n essence U . is ex 8 ratia Payment. But by 
becnmp°n b f a f reement can assume permanency and 

Civil p - a (1908) ' s - 60 

“Bovine cattle”. 

fjd?«fn'n B< li Vine cattI f is ^ id ? enough t0 ‘“elude 
or fflmJJ ° rd ; na «-y parlance include buffaloes (male 

and r™ du,t l °F catt,e >- See Bihar Preservation 

AIR 1958 s e C731 mi ‘ S Act (15 ° f 1950 ' S - 2 - 
“Bran”. 

ZS“ k „ of padd y is peRher cereal nor bran - “Bran” 

iDner husk of corn o r 

lales Ta x - R«n!ll d F 0r separa, c ed the flour. See 
1941) i r g I Flnance (Sales Tax) Act (0 of 
lJiL Schedule Items 1, 2. 1962-66 Cal W N 1.' 

“Brass scraps”. 

ml M. d M ^8 L ,2^!lrA I ,7p«\ 9 « 1159: 

‘Breach of contract”. 

Dlfni?t r « S A?f breach contracl ’ in S. 22, Industrial 
flir?nlnl S A f* ^ eans Breach of contract of service or 
employment and not a special contract not to go oi5 
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strike. See Industrial Disputes Act (1947), S. 22. 1958 
Cri L J 1018 : AIR 1958 Cal 445 (DB). 

“Bread” 

—When the term “bread” has not been defined in an Act 
in which it appears, ordinary dictionary meaning has 
to be taken into consideration. Dictionary meaning 
given. ‘Bread’ has acquired a meaning as to include 
bread prepared without addition of yeast or leaven. 
Singaras and ‘nimkis’ do not fall wilhin ambit of 

expression‘bread’ The statute is in English and uses 

english words. The recognised meaning of the ex¬ 
pression which it carries in the English speaking 
world may alone be attributed to it. No extended 

S’ 13 ? “1 y be g l v L en t0 U eveQ when used By the 
Indian legislature. There is no justification for the 

view that the term ‘oread’ has come to be used in 

India in such comprehensive sense as to include all 

products of cereals which are used in place of or as 

nncfh, U i e f ° r br fu ‘ ? hey , may serve the same Pur- 

I Sr H m 9% D n- be ‘ 0r * ad ’ in " the right sense - A I R 
19o3 Hyd 2o2, Dissented from. See Sales Tax-Assam 

foB) TaX ACt ° 1947,1 S ‘ 7 * A 1 R 1957 Assam 31 

7i fo h ,d D r^ iS f UtUre . UJ6S 3 term relating t0 aQ y article 

of food Court must construe it in the sense in which 

In far^h erS ^° d R- D k thiS counlry and not elsewhere. 
n?k Ct R bre t? which is commonly labelled as a loaf 
of bread in European countries, has a particular name 
>n his country and is called “double r oti” thereby 

all fo?m« h n n8 k- f i 0m ? rpiDa 7 ‘roli’- ‘Bread’ includes 
™ . r k, . ads of, Bread which is prepared bv 

moi tmg, kneading, baking, frying or roasb'ng mea^I 
or flour with or without addition of yeast? g le”ven 
or any other substance for puffing or lighteninari^ 

&m& 7?, yd V ad 

(DB). 1 19 ° ’ S h ‘ 1 ItGm 3 * A 1 R !953 Hyd 252 

» 

‘Breaking up or clearing for cultivation”. 

—Expression ‘Breaking up or clearing for Cultivation' 

d ,°/ s 3°.* f extend to cultivation of land broken un or 

a 6 ore c the J ssuingof notification under S on 
t orest Act. See Forest qq m. ; . 77?*' 

(1) Cr L j 605, AIR 1963 Pat m’lDBK W(C) ' 1963 

“Bridges”. 

(1 2 W) ’ Sch * l ' Ifem 63 ' “Culvert” 

would come under expression “bridges” - Even if* 

did not, it would, on principle of ejusdem ?t 

come under the construction of exp ession 

structures” in Item 63 (9)—Roa-1 f-° 5lmi , lar 

as bridge structure even in Engineering 
See Tariff Act (1934', Sch. I, i te g m 

“Brother”. 

—Brother, includes uterine brother Sen Wn,i- ► 
Compeosatioo Act ,1923), S. 2 ,d .A i'b Ifedh 

“Brought into”. 

limited under the Act and havo nnrfi 6 qua Bfied or 
pose for which the money i s bronah# d° pur * 
India or to the period fo^which ? nti ? h 

retained in British India See InJl / , nded *° Be 
s 4 ID (b) (iii). AIR 1954 N.g m (DB^ Act t1922 ’’ 

“Buildiog p.imaril, used lor collection of 
a bnulgor'^lt'or,,^. 1 Aot, i 9 50. 
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“Buildings’'. 

See (1) Houses and Rents — Delhi and Ajmer.Mer- 
wara Rent Control Act (1947), S. 2. 

(2) Houses and Rents—Madras Buildings (Lease 

and Rent Control) Act (25 of 1949), 
S. 2 (1). 

(3) Houses and Rents—U. P. (Temporary) Con- 

trol of Rent and Eviction Act (3 of 1947), 
Section 2. 

(4) Municipalities-Bihar and Orissa Municipal 

Act (7 of 1922), S. 3 (1). 

(5) Penal Code (1860), S. 442. 

(6) Tenancy Laws — Madras Estates Abolition 

and Conversion into Ryotyari Act (20 of 
1948), S. 3. 

(7) Tenancy Laws — U. P. Zamindari Abolition 

and Land Reforms Act (1 of 1951), S. 9. 

“Buildings used for purpose of factory” 

® — Expression—‘Buildings used for purpose of factory’ 
in Punjab Act (17 of 1910), S. 4 (1) (g) — Connotation 
of, indicated. See Punjab Urban Immovable Property 
Tax Act (17 of 1940), S. 4 (1) (g). AIR 1963 S C 1459. 

“Bullion” 

—Sales-tax — Mysore Sales Tar Act (25 of 1957), S. 5 

(3) (a), Second Schedule Entry 74 — Expression 
‘bullion’—Meaning of, explained — Sovereign gold is 
bullion. See Sales Tax—Mysore Sales Tax Act (25 of 
1957). S. 5 (3) (a). Second Schedule, Entry 74. (1962) 
13 S T C 668 (Mys). 

‘Bunga’ 

A Bunga is a hostel where pilgrims coming from 
various parts of India, to pay a visit to the Golden 
Temple, stay. Shromoni Gurdwara Parbandhak Com¬ 
mittee. Amritsar v. Raja Shiv Rattan Dev Singh, 
(1955) 2 S C B 67 j I L R (1955) Punj 1108: A I R 
1955 S C 576 (577, 578) (Pt A) (Pr 3). 

“Burden of proving” 

See Evidence Act, S. 105, 

“Business” , , , „ , ... 

- See also (1) Bombay Agricultural Produce:Markets 

Rules (1941), R. 65(1). 

(2) Constitution of India, Art. 19 (1) (g). 

(3) Excess Profits Tax Act (1940), s. 2 ( 5 ) 

(4) Expenditure Tax Act (1957), s. 5 (a). 

(5) Houses and Rents — Bombay Rents, 

Hotel and Lodging House Rates (Con¬ 
trol) Act (57 of 1947), S. 6. 

(6) Houses and Rents — C. P. and Berar 

Letting of Houses and Rent Control 
Order (1949), Cl. 13. 

(7) Income-tax Act (1922), S. 10. 

(8) Madras Co-operative Societies Act (6 

of 1932), S. 51, under Co-operative 
Societies. 

(9) Presidency Small Cause Courts Act 

(1882), S. 18(b). 

(10) Sales-tax — Hyderabad General Sales 
Tax Act (1950), S. 2(c). 

(11) Sales-tax — Madhya Pradesh General 
Sales Tax Act (2 of 1959), S. 2 (kh). 

(12) U. P. District Boards Act (1922), 
S. 114. 

(13) Workmens Compensation Act (1923), 
S. 2 (1) (n). 

_‘'Business” — Meaning — Forest Department of 

State Government selling forest: produce - Depart¬ 
ment held carried on business and was dealer with- 
?S s 2 (c) See Sales tax-U P. Sales Tax Act (15 of 
1948 ), S 2(c). ILR (1964) 2 All 506. 

__'Business’ and ‘Carrying on business’ — [Houses 

and Rents — Madras Buildings (Lease and Rent 
Control) Act (15 of 1946), S. 7 (3) (a) (ii).] 

The term ‘business’ includes every trade, occupation 
and profession. The word “business’ has no technical 


meaning, but is to be read with reference to the 
object and intent of the Act in which it occurs. The 
term ‘business’ means an affair requiring attention 
and care ; that which business or occupies one’s 
attention and labour as his chief concern ; mercantile 
pursuits ; that which one does for a livelihood, occu¬ 
pation, employment. 

The phrase 'carrying on business’ implies a repeti¬ 
tion or series of acts. This phrase is in itself one of 
varying import according to as it is construed with an 
implied addition, so as to make it mean: the whole 
business, the principal part of the business, any part 
of the business or that part of the business which 
may properly be supposed to have been contemplated. 
It has in the English Courts been interpreted accord¬ 
ing to the context and the apparent purpose of the 
Legislature. Case-law Rel. on. 

A constructed an automobile factory at Madras at 
. a cost ol several lakhs and erected in a portion there¬ 
of some machinery which he had shifted from Calicut 
where he had been carrying on business in the name 
and style of Malabar fisheries. A room in front of the 
premises was under the occupation of B a tenant. 
When A applied for license to run the factory the 
Corporation of Madras refused to issue a license on 
the ground that as per rules no portion of the factory 
premises should be in occupation of another person. 
A thereupon applied to the Rent Controller for evict¬ 
ing B on the ground that he required the room for 
carrying on his business. B resisted the application 
alleging that A was not seeking accommodation lor 
the purpose of the business which he was carrying 
on but required it for a business which he intended 
to carry on in luture. 

Held, applying the above tests of'business’and 
‘carrying on business’ to the facts, that A had been 
carrying on automobile business and towards that end 
he had been performing several acts like building the 
factory at a cost of several lakhs of rupees shifting of 
the machinery from Calicut and applying for the 
issue of licence to the Corporation of Madras tor 
running the factory, and that in such circumstances the 
contention of B was devoid of any substance. (1954) 
2 M L J 149 « 67 Mad L W 408 » AIR 1954 Mad 892 

(893) (Prs 5, 0, 7, 8). 


“Business Connection” , .. 

See Income-tax Act (1922), S. 42 (1) and (3). 

“Business efficiency”—What is. 

—ExDression “to carry on business more economically 
and more efficiently” in Cl. (a) of S. 17 (1), Companies 
Act 1956 — Words “economically and efficiently 
are designedly vague with large import for obvious-pur¬ 
pose of enabling a company to alter its memorandum 
in respect of its objects ^ith as much freedom as 

possible. See Companies Act (19o6), S. 1/ (1) (a). 
AIB 1957 Cal 234. 

—“Bus Stand” means a place where bus services 
commence or terminate. The words “Places at 
which motor vehicles may stand either indefinitely or 
for a specified period of time” in S. 79, Motor Vehicles 
Act cannot be reasonably interpreted to include a 
“bus stand” in the above sense. See Motor Vehicles 
Act (1939), S. 64.A. AIR 1965 S C 458. 

“Butcher” , 

-Person selling meat is covered by the word 
“butcher”. See Municipalities - Travancore District 

Municipalities Act (23 of 1116 M. E.), S. 283. ILR 
(1960) Ker 1057. 

“Bye-laws and Rules” . 

-“Bye-laws and Rules” under Co-operative Societies 

Act-Bye-laws made under S. 43 (2) oft^eActar 

quite different from the rules madeundertheAct 
and are not part of the Act. See Co-operative 
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Societies — Co-operative Societies Act (1912), S. 3. 
AIR I960 Madh-Pra 273 (DB). 

$"By or under this Act or as may be prescribed” 

—"By or under this Act or as may be” prescribed in 
S. 4 of the Forward Contracts (Regulation) Act—‘'By" 
an Act mean by provision directly enacted in the 
Act — ‘Under’ the Act would mean not directly 
by the Act itself but under power conferred by the 
Act i. e. bye-laws under the Act if bye-law framed 
under S. 11 of the Act would not fall within the 
phraseology "as may be prescribed”, because "pres¬ 
cribed” has been defined to mean “by rales under 
the Act” i. e, those framed under S. 28—Bye-laws 
do not fall under that description. See Forward Con¬ 
tracts (Regulation) Act (1952), S. 4. AIR 1963 
SC 274. 

"Calculated.” 

—The word "calculated” in S. 20 (2) of the West 
Bengal Premises Rent Control (Temporary Provisions) 
Act, 1950 can best be interpreted as “likely” in-the 
context, particularly of the words “gross negligence” 
which plainly suggest and support an objective inter¬ 
pretation of the said term "calculated” and exclude a 
subjective interpretation of the same. 64 Cal W N 
342 : ILR (1960) 2 Cal 304. 

—The word ‘calculated’ in S. 07 (3) (a), Companies 
Act (1959), suggests design, forethought or intention 
to accomplish a purpose. See Companies Act (1936), 
S. 07 (3). AIR 1959 Punj 196. 

"Calendar year.” 

• —A “calendar year” should not be construed to 
mean a period of 305 days calculated from any day 
within the calendar. See Sales Tax—M. P. Sales Tar 
Act (21 of 1947), S. 11 (5). AIR 1958 Madh Pra 211 

“Call.” 


—To "call” a meeting and to “hold” a meeting ari 
not exactly synonymous but convey the sami 
meaning. See Municipalities—Bihar and Orissa Muni 
cipal Act (7 of 1922), S. 44 (1). AIR 1956 Pat 36; 
(DB). 

“Calling.” 

See Industrial Disputes Act (1948), S. 2 (j), 

“Cancellation’ and ‘non*renewal.’ 

—“Cancellation” and “non-renewal” of license undei 
Arms Act —Cancellation does not cover a case o' 
non-renewal. See Arms Act (1878), S. 18 (a). 1951 
Cri L J 1019i AIK 1955 Ajmer 32. 

‘Cancellation of Examination” and "withdrawal oi 
degree.” 

—‘Cancellation of Examination’ and 'withdrawal o 1 
degree,’ distinction between pointed out. See Agn 

lwuim 1 (U ‘ P ' Act 8 of 1926) ’ S- 34 (2) - Alf 
"C. and F. Contract.” 

—Under C. and F. contract the buyer undertakes tc 
insure the goods while in transit. A C. and F. con. 
tract is for all practical purposes and F. O. B 
contract. In the case of such contracts property 
passes not when the goods are ascertained but subse. 
quently. 67 Mad L W 647 1 (1955) 6 S T C 47 i AIF 
1954 Mad 1030,(1038) (Pt F) (Pr 27). 

“Candidate,” “candidature,” “candidate at election,’ 

candidate who stood for election” “candidate foi 
election. 

See (1) Cantonment Act (1924), S. 31. 

(2j Municipalities - Rajasthan Town Munich 
Polities Act (23 of 1951), S. 19 (1). 

(3) Representation of the People Act (1951) 
IZo (4). 

Capable of being computed In terms of money,” 
See Industrial Disputes Act (1947). 


“Capable of giving discharge.” 

—Mere passive act of non-filing of suit cannot be 
included under the word ‘discharge.’ The entire 
expression can only refer to cases where the person 
attaining majority is capable of giving a discharge of 
the right by any positive act even including release 
of a light to sue. See Limitation Act (1908), S. 0. 
AIR 1959 Orissa 179 (DB). 

“Capital.” 

—It is not necessary to constitute "capital” that it 
should be only the money collected from the share¬ 
holders. “Capital” when used with respect to the 
property of a Co-operative Society, corporation or a 
company, means property or means contributed by 
the members or shareholders as the fund or the 
basis for the business or enterprise for which the 
Cooperative Society, corporation or the company is 
formed. It may be either fixed or circulating — Co¬ 
operative Housing Construction Society constructing 
houses out of money collected from share-holders 
—Allotment of houses to members on instalment 
payment — Houses come within ambit of word 
“capital” used in S. 23, A. P. Co-operative Societies 
Act (1932). (1965) 1 Andh W R 229. 

—“Capital” of a company means subscribed capital. 
See Companies Act (1913), S. 105-C. AIR 1950 Pepsu 
89. 

—Income is the fruit of “capital” and “capital" is 
understood as the source of income. See Land Acqui¬ 
sition Act (1894), S. 34 (as amended by Punjab Act 
2 of 1954). AIR 1963 Punj 411 (DB). 

“Capital base.” 

—Words “capital base” in sub-para. 1 of Para 17 of 
Sch. 0, Electricity (Supply) Act, 1948, construed. 
See Electricity (Supply) Act (1948), Sch. VI, Para 17, 
Item (9). ILR (1961) 11 Raj 495. 

“Capital employed in business.” 

—If the funds of the ass9ssee have been used to 
acquire assets for being used in the business of the 
assessee, that would be “capital employed in the 
business” within the meaning of Sch. II, R. 1(1), 
Excess Profits Tax Act, 1940. See Excess Profits Tax 
Act (1940), S. 0 (1). AIR 1959 Mad 376 (DB). 

“Capital expenditure” and “Revenue expenditure.” 
See Income-tax Act (1922), S. 10 (2) (xv). 

“Capital gains.” 

—Tendolkor, J. — “Income” in Entry 54, List I, 
Sch. VII “Taxes on Income,” in Government of India 
Act, 1935, is income in the widest sense and 
certainly income which would include “capital 
gains” as defined in S. 12-B, Income-tax Act, which 
are gains actually realised as a result of sale, exchange 
or transfer. See Income-tax and Excess Profits Tax 
(Amendment) Act (1947). AIR 1952 Bom 261 (DB). 

“Capiule.” 

—Bhuki or poppy husk is not “capsule” of opium. 
See Opium Act (1878), S. 3 (l). 1956 Cii L J 917 : 
AIR 1956 Punj 159 (DB). 

“Cargo.” 

•—Word ‘cargo’ in second proviso in Notification 
D/- 8-11-1902 of Reserve Bank of India under 
S. 8 (1) of Foreign Exchange Regulation Act is used 
as contra-distinguished from personal luggage in the 
law relating to carriage of goods. See Foreign 
Exchange Regulation Act (1947), S. 8 (1). 1965 (1) 
Cri L J 641» AIR 1965 S C 722. 

“Carriage bv air.” 

—Storage of goods after transport awaiting delivery 
is not included in expression “carriage by air.” See 
Carriage By Air Act (1934), Sch. I, R. 18. AIR 1955 
N U C (Bom) 18. 
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“Carried.” 

• - Word “carried” in Sch. 7, List 2, Entry 50, has a 
larger scope. The word does not imply “carried by a 
coram->□ carrier,” necessarily — All that the entry 
requires is that goods should be carried by road or 
inland waterways. See Constitution of India, Sch. VII, 
List II, Entry 50. AIR 1955 Assam 249 (SB). 

[Reversed on another point in AIR 1901 S C 232.] 
‘Carrier.” 

—Woid “carrier” in Limitation Act, Art. 30 - Defini¬ 
tion in General Clauses Act of “common carrier” 
cannot be applied — Word should be given popular 
meaning — Any one doing business of carrying goods 
as public employment, he is a carrier - Fact that 
Government does this business, makes no difference. 
See Limitation Act (1908), Art. 30. AIR 1955 NUC 
(Mad) 3938. 

[Overruled on another point in AIR 1992 Mad 349 ] 

“Carries on business or personally works for gain.” 
See (1) Civil P. C. (190S), S. 20. 

l2) Displaced Persons (Institution of Suits) Act 
(57 of 1948\ S. 4. 

(3) Presidency Towns Insolvency Act (1909, 
S. 11(d). 

“Carrying away.” 

—Words “carrying away” in S. 390, Penal Code mean 
if fear of death, wound, hurt or wrongful restraint is 
caused after committing theft in order to carry away 
property obtained by theft, offence would be robbery 
See Penal Code (1800), S. 390. AIR 1955 NUC (Punj) 
3440, 


“Carrying on business.” 

See(l) Debt Laws — Madras Pawn Brokers Act 
(1940), S. 10(7). 

(2) Houses and Rents—Madras Buildings, Lease 
and Rent Control Act (25 of 1949), S. 7 (3) 
(a) (iii). 

(3) Houses and Rents—Mysore House Rent and 
Accommodation Control Act (30of 1951), 
S. 8 (3) (a) (ii). 

(4) Income-tax Act (1922), S. 42 (2). 

(5) Letters Patent (Cal), Cl. 18. 

(0j Sales Tax — Bombay Sales Tax Act (5 of 
1940), S. 2(c). 

(7) Sales Tax — M. B. Sales Tax Act (1950), 
S. 5. 

“Carry out purpose of Act.” 

-“Carry out purpose of Act” in S. 44 (1', U. P- 

Agricultural Income-taxSAct, 1949— Meaning of ex¬ 
plained. See U. P. Agricultural Income-tax Act (3 of 
1949), S. 44 (1). ILR (1959) 2 All 353. 


“Cart stand.” 

—Meaning of the words “cart stand” explained — 
Tests indicated — Distinction between private and 
public “cart stands” pointed out. See Municipalities 

— Madras District Municipalities Act (5 of 1920), 
S. 270B. AIR 1957 Mad 781. 


“Case.” 

See also (1) Civil P. C. (1908), S. 115. 

(2) Criminal P. C. (1898), S. 4-9. 

—The word “case” in S. 85, U. P. Panchayat Raj Act, 
1947, has no wider and diflerent meaning than given 
in the definition. See U. P. Panchayat Raj Act (20 of 
1947), S. 53. AIR 1935 NUC (All) 1753. 

—Word “case” in R 4 (vi) of U. P. Zamindari Aboli¬ 
tion and Land Reforms Rules, 1952, is wider enough 
to include appeal and revision and is not confined 
to suit. 1952 All L I (Rev) 254» 1952 R D (BR) 384 i 
1952 All W R (Rev) 192. 


-Words “there is a case” in S. 12(5), Industrial 
Disputes Act, cannot be given the meaning “there is a 
pnma facie case.” They mean that there is a case for 
reference, not only because prima facie case has been 
made out, but also because of several other reasons, 
which the Government is entitled to take into consi. 
deration. See Industrial Disputes Act (1947), S. 12(5), 
AIR 1955 NUC (Bom) 3344 (DB). 


-The word “case” in S. 253, Criminal P. C. is not 
restricted to the complaint. ‘Case’ should also include 
case made out at the trial. See Criminal P. C. * 1898), 
S. 253. 1954 Cri L J 1086 j AIR 1954 Kutch 33. 


“Case decided.” 

See (1) Civil P. C. (1908), S. 115. 

(2) Provincial Small Cause Courts Act (1887), 
S. 25. 


“Case instituted upon complaint.” 

See Criminal P. C. (1893), S. 417 (3). 

“Cases.” 

—The word “cases” in S 193 (2), Criminal P. C. — 
The word has no tired or universal meaning — It 
must be construed with regard to the particular con¬ 
text in which it is used and with regard to the scheme 
and purpose of the measure concerned — The word 
is broader and wider than the words “trial of offen¬ 
ces.” See Criminal P. C. ,1893). S. 193 (2). 1964 (1) 
Cri L J 176 i AIR 1904 Andh Pra 59. 


“Casual” 

See also Income tax Act (1922), S. 4. 

— “Casual” actually means subject to or produced by 
chance or accidental or fortuitous, all of which 
suggest absence of any previously entertained object 
or intention. Where the principal, if not the sole, 
purpose, of the husband visiting his wife at her 
father’s residence was for purpase of ceremonial con¬ 
summation of the marriage, the stay of the husband 
cannot be said to be casual. See Hindu Marriage Act 
(1955), S. 19. (1965) 2 Law Rep 67 : AIR 1966 Mys 
178 (DB). 

“Cause of action.” ^ „ 

See also (1) Civil P. C. (1908), S. 20, O. 2, R. 2, 

O. 9, R. 9. 

(2) Court fees Act (1870), S. 17. 

—Term “cause of action” in S. 88 (b), States Re¬ 
organization Act, 1950, means every fact which if 
traversed, it would be necessary for the plaintiff to 
prove in order to support his right to the judgment 
of the Court - Where the cause of action for wrong¬ 
ful dismissal is the fact that the order for termination 
of services was made, would form part of the cause 
of action and it would arise at a place where the 
order is made. See States Reorganization Act (19oo), 
S. 88 (b). AIR 1959 Bom 363 (DB). 


“Causing disaffection.” 

—Omission in S. 5 of Bihar Essential Services Main¬ 
tenance Act of three explanations to S. 124A, Penal 
Code, should not lead to any difference in construc¬ 
tion of the use of the same expression “causing dis¬ 
affection towards the Government established by 
law ” See Bihar Essential Services Maintenance Act 
(1 of 1948), S. 5. AIR 1950 Pat 188 (DB). 

‘Cease” 

—The word “cease” means discontinue or 'put an 
end to.’ There is no scope for importing any notion 
of suspension into that expression. (1959) 2 Andn 
W R 53 : ILR (1959) Audh Pra 2o4 : AIR 19o9 Andh 
Pra 471 (474) (Pt D) (Pr 22) (DB). 


area.” 


urcn. 

3 t of ‘ ceiling area” is directly and insepara- 
elated to the concept of surplus land ana 
o be ignored for the one is also to be ignored 

Can TT P Tmnrdtion of CqiIiDS O** 
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Land Holding Act, I960 (1 of 1901). S. 5(2). 1905 
AH W R (HC) 491 j 1965 All L J 852 : 1LR (1965) 2 
All 683. 


“Central Government.” 

In the context of the Indian Constitution‘ Central 
Government" would mean the President actiog 
through the council of Ministers. See Constitution of 
India, Art. 220. AIR 1958 Madh Pra 103 (FB). 

—“Central Government” in relation to any thing 
done before the Constitution means the Governor- 
General or tho Governor-General in Council. See 
Cinematograph Act (1952), S. 17. 1957 Cri L ] 1172 1 
AIR 1957 Punj 243 (OB). 

“Cereals.” 

—'Husk' of paddy is neither ‘cereal’ nor'braD.’ Paddy 
and husked paddy i.e , rice both fell under category 
of cereals. See Sales Tax — Bengal Finance (Sales 
Tax) Act (0 of 1941), Schedule, Items 1, 2. (1962) 60 
Cal W N 1. 

“Certified copy.” 

See also Evidence Act (1872), S. 70, 

—Words “certified copy” is not defined either in the 
Representation of the People Act, 1951 or in the 
Rules. It is an authenticated copy and a certificate 
issued by an officer is only a written declaration of 
the fact that the copy is a true copy of the original. 
See Representation of the People Act (1951), S. 33 (5). 
AIR 1958 Andh Pra 485 (DB). 


■“Certifies.” 

See Constitution of India, Art, 134 (l). 


“Cess.” 

—Word ‘cess’ according to Encyclopaedia Britanica, is 
a term formerly more particularly applied to local 
taxation. In India, it is said to apply with the qualify¬ 
ing word prefixed to any taxation; such as “irriga¬ 
tion cess” and the like. The word is said to be a 
shorter form of “assess.’ According to shorter Oxford 
Dictionary ‘cess’ means “an assessment, tax or levy.” 
See U. P. Land Revenue Act (3 of 1901), S. 91. AIR 
1955 NUC (All) 4107. 

—Word “cess",has a definite legal connotation indi¬ 
cating tax allocated to a particular thing not forming 
part of the general fund. Art. 277 of the Constitution 
Tefers to ‘cess’ as aspecial category of taxes. Import of 
the word 'cess' is only tax and not a mere ‘fee’. See 
Constitution of India, Art. 205. AIR 1960 Mad 160. 


“Cess and license fee”. 

—There is a distinction between 'a cess' and 'a license 
fee’. A ‘cess’ is a tax levied lor a specific purpose 
often with a pre-fixed word defining the object. A 
'license on the other hand involves a permission tc 
**5 compliance with certain conditions 

(p L t B) (Pr 15HDB) B 751AIR 1954 Madh B 198 (201 
“Channel”. 

L j e 4 , 03 l cSSj| al P ‘ C ' (1598) ’ S ' 133(1) * 1961 (2)Cr 


"Charge”. 

See also (1) Income-tax Act (1922), Ss. 3, 9. 

(2) Transfer of Property Act (1882), S. 10 

% —Word “charge” in the expression “charge of rr 
conduct In Punjab Civil Services Rules (1959), 
air l js not to be interpreted narrowly as meani 
the charges formally framed and communicated 
the Government servant concerned’ with the intin 
tion that a formal departmental enquiry had be 

Kc ® gainS n ? n those charges. See Pud 

SCTO"® 6 * RUCS (1959) ’ R - 3 * 20 ( d )- AIR IS 

•^ d “charge" In S 35, Police Act (1801), m 
retain the meaning which it had before the sectl 


was amended. See Police Act (1801), S. 35. 1956 Cr* 
LJ 174: AIR 1956 All 96 (SB). 

—Amount is “charged” not only when actually ascer¬ 
tained and debited but also when contract is con¬ 
cluded. See Debt Laws—Bombay Money Lenders Act 
(31 of 1947), S. 25(3). (1956) 58 Bom L R 1037. 

—Word “charge” is not defined in the Madras District 
Police Act or the Criminal P. C — Ordinary meaning 
given to it is “to prefer an accusation against on6”. See 
Madras District Police Act (25 of 1859), S. 47, 1953 
Cri L J 959 i AIR 1953 Mad 507. 

—“Charge” —Interpretation of. See Tenancy Laws— 
Bihar Land Reforms Act (30 of 1950', S. 4(d). I L R 
(1942) Pat 687 « 1962 B L J R 92S. 

“Charitable purpose”. 

See also Income-tax Act (1922’, Ss. 4 and 15B. 

©—“Charitable purpose” defined in S. 2 !c), W. B. 
Estates Acquisition Act, 1953—Definition is not ex¬ 
haustive but is only inclusive — Definition cannot 
comprehend provision for family of wakif or for 
himself — English authorities on question oi what is 
charitable cannot be taken as guide in interpreting 
the expression in Indian Statute. See Tenancy Liws— 
W. B. Estates Acquisition Act (1 of 1953', S. 0(1 (i). 
AIR 1965 S C 1722. 

“Cheruthettam" 

—“Cheruthettam” means the right to a share in the 
properties of deceased towards the performance of 
the marriage and other ceremonies of minor children. 
See Marumakkathayam Law — Tarwad — Succession. 
AIR 1951 Trav-Co 135 (DB). 

“Chief Officer”. 

—“Chief Officer” of a municipality means chief execu¬ 
tive officer, whatever his designation. See Munici¬ 
palities—Bombay District Municipal Act (3 of 1901), 
S. 183(d). (1961) 2 Guj L R 189. 

“Child”. 

See also Criminal P. C. (1898), S. 488. 

—“Child” as defined in the Bombay Children Act 
means a boy or girl who has not attained the age of 
10 years. See Bombay Children Act (71 of 1948), S. 4 
(l)(e). (1960) 1 Guj LR 155. 

“Chiranji”. 

—“Chiranji”, “Batasa” and “Misri" are not sugar as 
popularly understood. They are not sweetmeats. See 
Sales Tax — M. P. General Sales-tax Act <2 of 1959', 
Sch. I, Item 41, Sch. 3, Item 1. A I R 1965 Madh Pra 
254 (DB). 

“Chit fund organisation”. 

—A “Chit fund organisation” is an organisation of a 
number of people who Join together and subscribe 
amounts monthly so that that person or the subscriber 
who is iD need of funds may draw the amount less 
discount. It is an organisation run on a co-operative 
basis for the benefit of the subscribers, the funds to 
be utilised by them as and when a particular subscri¬ 
ber needs it. It is to help thrifty persons to invest 
their savings with good chances of profit. IL R 
(1958) Andh Pra 409 : (1958) 2 Andh W R 5. 

“Choli bangadi” or "Haldi Kunkum". 

—Expression “choli bangadi” or “haldi kunkum” is a 
traditional set of words employed on the occasion of 
gift made to a woman either at the time of her mar¬ 
riage or under coverture. In such a case the nature 
of the estate cannot be said to be limited by the pur¬ 
pose for which the estate is given. Estate does not 
revert to the donor on cessation of the need for ‘choli 
bangadi’ or ‘haldi kunkum’ that is on the woman 

« 8 wldow * See Transfer of Property Act 
(1882), S. 8. AIR 1952 Nag 55. 
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‘‘Chosen”. 

— Word ‘chosen’ does not necessarily imply that there 
ought to be a selection out of a larger number. See 
Criminal P. C. (1898), S. 284. 1954 Cri L J 1350 : AIR 
1954 Raj 153 (DB). 

“Choultry”. 

•—Establishment of “choultry” by committee—Build¬ 
ings situated outside choultry and rented out and 
income utilised for charity — Such buildings are not 
‘choultries’. See Municipalities—Madras District Muni¬ 
cipalities Act (5 of 1920), S. 83(l)(b). (1959) 2 Andh 
W R 323. 

“Choultry” or “Annasatram”. 

—The words ‘choultry’or ‘Annasatram’ by.themselves 
should not be considered as endowments for the 
benefit of a particular community or caste, or religion 
in the absence of any words to the contrary. (1963) 2 
Andh L T 457 : (1964) 1 Andh W R 150. 

“C. I. F. Contract”. 

—"C. I. F. and C. F. Contracts”—Contract is C.I F. in 
most of the cases, which means that the cost price 
would include the price of goods, insurance and 
freight and that is paid in advance by the seller which 
will be paid over to him by honouring of the bills 
drawn by him on the buyer, where the contract is 
C. F., the insurance is paid by the purchaser and for 
aDy loss in transit, the purchase will be indemnified 
by the insurers. See Sale of Goods Act (1930), S. 4. 
AIR 1956 Mad 695 (DB). 

[Reversed on another point in AIR 1902 S C 1148.] 

—The words “C. I. F.” stand for costs, insurance and 
freight. A seller under a contract of sale containing 
such terms has firstly, to ship at the port of shipment 
goods of the description contained in the contract, 
secondly to procure a contract of affreightment under 
which the goods will be delivered at the destination 
contemplated by the contract; thirdly to arrange for 
an insurance upon the terms current in the trade 
which will be available, for benefit of the buyer; 
fourthly, to make out an invoice, and finally, to 
tender these documents to the buyer so that he may 
know what freight he has to pay and obtain delivery 
of the goods if they arrive or recover their loss if they 
are lost on the way. The essential leature of an ordi¬ 
nary C. I. F. contract for the sale of goods rests in the 
fact that performance of the bargain is to be fulfilled 
by delivery of documents and not by the actual physi¬ 
cal delivery of the goods by the vendor. All that the 
buyer can call for is the delivery of the customary 
documents. This represents the measure of the buyer’s 
right and extent of the vendor’s duty. The buyer can¬ 
not refuse the documents and ask for actual goods 
nor can the vendor withhold the documents and 
tender the goods they represent. It is in short a trans¬ 
fer of symbols rather than physical property. Property 
passes to the buyer as soon as the documents are 
delivered to him Case-law Referred. (1955)6 8 1L 

47 j 67 Mad L W 647 j AIR 1954 Mad 1030 (1038) 
(Pt E) (Pr 26). 

“Cinema.” 

—“Cinema”—It is an abbreviated form of cinemato- 
cranh which in its ordinary significance includes a 
film exhibition theatre. (1965-l'6, SfcFIIMOT . AIB 
1965 Andh Pra 200 (213) (Pt J) (Pr 74) (DB). 

‘‘Circular letter." 

—“Circular” means something addressed to a circle 
of persons and the meaning of‘cicrular letter or 
•circular’ is notice, advertisement etc., reproduced 
for distribution. See Representation of the People 

Act (1931), S. 125 (3). AIR 1957 Mad 320 (DB). 

“Circumstances and property.”— Meaning of. 

#-Tax on “Circumstances and property” is a compo¬ 
site tax—“Circumstances” means financial position, his 
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stitus as a whole dependingamong other things on his 
income from trade oribusiness. See Municipalities. 
U P Town Areas Act (2 of 1914), S. 14 (1) (I). AIR 
1957 SC 18. 

“Citizenship.” 

4b —Expressions “nationality” and "citizenship” are not 
interchangeable terms. Former has reference to jural 
relationship which may arise under international law 
while the latter has reference to jural relationship 
under municipal law—Further distinction pointed 
out. (1963) 2 SCJ 605 j AIR 1903 SC 1811 (1819) 
(Pt B) (Pr 18). 

“Civil” 

—“Civil proceeding” has not been defined in the 
Constitution and has to be given ordinary dictionary 
meaning — Word “Civil” when used as adjective to 
‘law’ means pertaining to civil rights and remedies of 
citizen as distinguished from criminal, political etc. 
See Constitution of India, Art. 133 (1) (c). AIR 1959 
All 607 (DB:. 

“Civil commotion.” 

—“Civil commotion” means an insurrection of the 
people for general purpose,though it might not amount 
to rebellion — Civil commotion might, technically 
speaking also constitute a “riot.” AIR 1965 Madh Pra 
32 (34) (Pr 8) (DB). 

“Civil Court.” 

See also (1) Civil P. C. (1908), S. 115. 

(2) Criminal P.C. (1898), S. 140. ^ 

(3) Hindu Succession Act (1950)/S. 14 (2). 

—“Civil Court”—Does not mean Court of District 
Judge—Suit under S. 8 (1), M. P. Public Trust Act* 
1951, can be filed in ordinary Civil Court of compe¬ 
tent jurisdiction. See M. P. Public Trust Act (30 of 
1951), S. 8(1). 1981 MPLJ 394. 

—Courts which decide disputed rights between a 
subject and the State would be “civil Courts” as 
opposed to ;criminal Courts where the State vindi¬ 
cates wrongs committed against public. Courts cons¬ 
tituted for deciding on purely civil questions between 
persons seeking their Civil rights must be considered 
to be civil Courts, notwithstanding that they are 
created by a special statute and are mentioned 
in that statue as distinct from Civil Courts. 
The true import of such a distinction is that while 
special Courts have jurisdiction over a limited class 
of suits specified in the statute the jurisdiction of the 
civil Courts is not limited to any class of suits. ; (1953) 
1 MLJ 542 : 1953 Mad W N 200 : 66 Mad L W 287: 
AIR 1954 Mad 340 (344, 345) (Pt E) (Prs 12, 13). 

“Civil offence.” 

—“Civil Offences” are those punishable under law's 
applicable to those not subject to enactments similar 
to Air Force Act i.e., every offence of which magis¬ 
trates can take cognizance as trial ■Courts See -Air 
Force Act (1950), S. 71. 1904 (2) Cri L J 184 i A I Rl 
1964 All 371. 

“Civil post,” "Civil service” and “Civil post under ft 

See (1) Constitution of India, 1950, Arts. 3L0. .311. 

(2) India (Provisional Constitution) Order* 
(1947), Cl. 7. 

(3) Kashmir Civil Service Rules. 

“Civil proceeding.” 

See Constitution of India, Art. 133. 

“Claim.” 

-Ordinarily word “claim” is used to mean substan¬ 
tive claim and not any costs when the latter are also 

intended to be covered the expression used is claim 

and costs.” See Civil P. C. (1908), S. 14o. A I R 
NUC (Cal) 1085. 
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—Term “claim” is a word of very extensive significa¬ 
tion embracing every species of legal demand. It 
includes ‘‘demand” and “debt”. The word has been 
considered as word of art — It embraces action 
founded on tort as well as contract. See Banking 
Companies Act (1949 as amended), S. 45-A. AIR 1958 
Mad 403. 

[Overruled on another point in AIR 1902 Mad 75.] 
•“Class” 

In order that persons should form a “class” there 
must be a number of common attributes which bind 
them together to form a kind of unit readily and defi¬ 
nitely ascertainable. See Press (Emergency Powers) 
Act (1931), S. 4 (1) (h). ILR (1951) 1 Cal 235 (SB). 

—“Class and grade” — Class cannot be read as equi¬ 
valent to grade. See Mysore Civil Service Commission 
(Consultation) Regulations (1958), Reg. 3. A I R 1963 
Mys 219 (DB). 

“Clearing” 


—Word “clearing” in Ss. 5 and 20 of Forest Act 
must be interpreted to mean the act of cutting away 
and removing of the trees from a piece of forest land. 
Cutting away trees need not be for purposes of culti¬ 
vation. See Forest Act (1927), S. 5. 1960 All L J 590 : 
1960 All W R (HC) 462 : 1960 All Cri R 293 t 1981 

(1) Cri L J 593 (All). 


“Clerical error ” 

See also (1) Civil P. C. (1908), S. 152. 

(2j Criminal P. C. (1898), S. 369. 

(3) Representation of the People Act (1951) 
S. 33. 

— Per Tek ChandJ.:—“Clerical error” is an error which 
cannot reasonably be attributed lo the exercise of 
judicial consideration or discretion. A “clerical error” 
is one made in transcribing or otherwise, and it must 
be apparent on the face of the record; and, therefore, 
capable of being corrected. It is, in the nature of, an 
inadvertent omission or mistake. The term “clerical 
error” is distinguishable from, a “judicial error” 
which can be corrected only on review or an appeal. 

5v ( A? 6 A ) 1 Puoi 728 * A 1 R 1962 Punj 110 (115) 
(PtB)(Pr21) (DB). 


“Cloth.” 

See Sales Tax-Madras General Sales Tax Act (9 c 
1939), S. 3 (2) and (5) (iii). 

“Coal.” 

—There is a distinction between a grant or reservi 
tion of “coal” and a grant or a reservation, as th 
case may-bo of a “mine”. The word “coal” does nc 
bear a definite meaning and its meaning must b 
gathered from the document under construction. AI 
19 d 1 Pat 5a6 (563) (Pt E) (P r 20) (DB). 

“Cognizable.” 

S;e also Criminal P. C. (1898), S. 4 (l) (f). 

-Word “cognizable” has not been defined in th 
Mysore Court-fees Act (1900) but ‘cognizance’ 
explained to mean jurisdiction or right to try an 
determine causes. “The right to take notice of an 

i oSiftf?!? 8 8 S f e M «°w Court-fees Act (3 c 

(TairISImw iMl 8 ' “ n952)l Sch - 1 - Art - 

“Cognizance." 

—Taking cognizance of a case — Word “cognizance 

used in S. 6 of the Hyderabad Jagirdars Debt Settle 

ment Act, 1952, implies that before the Board ca 
exercise specific powers conferred upon it, it shoul 

n?.? , Se %° f l ,. 0 matter - Board wil1 h *ve taken cog 
nizance if it applies its mind to any claim with 

JJSJ, t0 P roce |d in the manner provided in Act. Se 

i^ r S iTtrS y c er o ab 1 n Iagirdars ’ Ddbt Settlemen 

Act (12 of 1952), S. 0. (1957) 2 Andh W R 21. 


“Collection” of tax. 

—Three expressions “levy”, “assessment” and “collec¬ 
tion” of tax embrace in their broad sweep all the 
proceedings which can possibly be imagined for 
raising money bytexercise of the power of taxation.— 
See Constitution of India, Art. 265. AIR 1957 Punj 5. 
(DB). 

“Collector” 

See also General Clauses Act (1897), S. 3 (11). 

—Expression “collector of the District” includes 
Deputy Commissioner. See Cotton Cess Act (1923), 
S. 2 (a). AIR 1975 Mys 73. 

"Collector’s office” 

—Definition of “collector” in S. 3(c) Land Acqui¬ 
sition Act discloses any person other than the collec¬ 
tor or the Deputy Commissioner of a District can 
also be appointed to perform the functions of the 
Collector under the Act and that person will also be 
deemed to be a ‘Collector’ for purposes of the Act- 
That being so the expression “Collector’s Office,* 
in S. 12 of the Act includes the office of the Deputy 
Collector who holds an enquiry as the- Land Acqui¬ 
sition officer under S. 11. See Land Acquisition Act 
(1894), S. 12. AIR 1962 All 61. 


‘Collusion’’ 

See also (1) Civil P. C. (1908), S. 9. 

(2) Divorce Act (1869), S. 12. 

(3) Hindu Marriage Act (1955), S. 23. 

—“Collusion” is where two or more persons appa¬ 
rently in hostile position or having conflicting interests 
by arrangement do some act in order to injure a third 
person or deceive a court. It is a secret concert of 
action between two or more persons for the promotion 
of some fraudulent purpose and thereby accomplish 
a wrong. See Tenancy Law Punjab Village Common 
Lands (Regulation) Act (18 of 1961), S. 5. ILR (1962) 
2 Punj 42. 


“Colourable imitation”. 

See also (1) Penal Code (i860), S. 486. 

(2) Trade and Merchandise Marks Act 

(1958), S. 29. 

(3) Trade Marks Act (1940), S. 21. 

—A Mark is said to be a "colourable imitation” of 
another mark when it is not realy an imitation of 
any other mark but just appears to be so and can 

a s such. 1958 Cri LJ1102: AIR 1958 All 
645 (DB). 


“Colourable legislation”. 

See also Constitution of India, Art. 246. 

—The idea conveyed by expression “colourable 
legislation is that although apparently the legisla- 
ture in passing the statute purported to act withia 
the limits of its power, yet in substance and reality 
transgressed those powers, the transgression being 
veiled by what appears on proper examination, to be 
a mere pretence or disguise. A dishonest motive 
cannot be imputed to legislature of the State and it 
cannot be held that it acted mala fide or maliciously 
m passing the impugned Act. AIR 1959 S C 308 

(Pr 18) (DB) R 1960 ADdh Pra 4Gi (464) (PtC) 


•-Doctrine of “colourable legislation" does not 
involve any question of bona fides or mala fides oa 
the part of the legislature. The whole doclrine 
resolves itself into a question of competency of a 
particular legislature to enact a particular law* If 
the legislature is competent to pass a particular law* 
the motives which impelled it to act is really 
irrelevant. On he other band, if the legislature lacks 
competency, the question of motive does not arise 
at all, AIR 1953 S C 375 Relied on. See Tenancy 
Laws—Assam States Acquisition of Zamindarles Act (18 
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of 1951) (As amended by Assam Act VI of 1954), S. 1. 
ILR (1950) 8 Assam 379 (FB). 

“Commencement of tenancy” 

See also T. P. Act (1382), S. 105. 

<3—The expression “Commencement of tenancy” 
in S. 73 (l)i Berar Land Revenue-,Code must )e held to 
refe? to the original or the first tenancy under which 
the tenant or his predecessor entered into possession. 
See Berar Lind Revenue Code (1928), S. 73 (1). AIR 
1960 Born 271 (FB). 

“Commencing with immediate effect”. 

—Words “Commencing with immediate effect” in a 
notice of termination of service, mean commencing 
from c'ate on which the notice was sevred and not 
from the date of its issue. AIR 1965 Him Pra 55 
(53) (Ft C) (Pr 13). 

“Commercial purpose”. 

—"Commercial purpose” covers an undertaking the 
object of which is to make a profit out of the under¬ 
taking. It is the aim and not the effect which has to 
be taken into consideration. Water works installed 
by licensee Municipal Board as part of statutory 
duty-Energy consumed by Board for water works 
is not for commercial purpose. See U. P. Electricity 
(Duty) Act (33 of 1952), S. 3, Expl. I. 1957 All LJ 496. 

“Commercial venture”, 

—“Commercial venture” is a venture where capital 
is to be laid out on any work and a risk run of profit 
or loss. See Constitution of India, Arts. 31, 31A and 
31B. AIR 1958 Andh Pra 522 (DB). 

“Commission” 

See (1) Companies Act (1950), S. 76 (1). 

(2) Income-tax Act (1922), S. 10. 


“Committing Magistrate”. 

—The words “Committing Magistrate” used in S.2S7, 
Cr. P. C. simply mean the magistrate who commits 
the accused for trial and not necessarily the magistrate 
who holds an inquiry under Ch. 18 of the Code. 
The magistrate who commits the accused under 
S. 347 is a committing magistrate within meaning of 
S. 287. There is no justification for sayig that only 
that magistrate who commits under S. 213 is a com¬ 
mitting magistrate. See Criminal P. C. (1898), S. 287. 
1956 Cri L J 841: AIR 1956 All 385 (DB). 


Common ancestress”. 

-“Common ancestress” refered to in proviso(iii) to 
5.35 (i) and 8. 36 (2) (c) of the Mad. Aliyasanthana 
kct, 1949, is an ancestress in Kavaru common to all 
ts remaining members and is not necessarily one 
vho is an ancestress common to two or more 
Cavarus of family. See Madras Aliyasanthana Act 
9 of 1949), S. 35 (i). ILR (1900) Mys 251. 

•Common gaming house”. 

See (1) Calcutta Police Act (IV of 1860). S. 3. 

(2) Public Gambling Act (1867), S. 1. 

'Common object” , 

See Penal Code (I860), Ss. 34, 141 and 120A. 


Commorienles”. 

-“Commorientes” are person who perish at the same 
me in consequence of the same calamity. AIR 1963 
unj 66 (72) (Pt C) (Pr 21). 


“Common utility” 

—“Common utility 
Nation of Holdings 
See Constitution of 
297 (DB). 


in S. 14 (1) (ee) U. P. Consoli- 
ct (1954) means “Public utility”. 
India, Art 31. (2). AIR 1957 AIR 


"Communal harmony”. 

-Person speaking in favour of interest of inhabi¬ 
tants of one particular province or State as against 
interest of those of another province or State cannot 
said as endangering “communal harmony” irrespec- 
tive of the question whether such an act is proper 
or desirable. See Public Safety—W. B. Security Act. 
19 of 1950, S. 2 (9) (a) (j). AIR 1951 Cal 424 (DB). 

“Communicate.” 

—Expression “Communicate” in S. 39, Criminal P. C. 
is not synonymous with the expression “publish” 
which mean; "to make public,’. It means “to bestow, 
convey, make known, recount, to impart as to com¬ 
municate information to any one.” See Criminal P. C. 
(1928), S. 39 (2). 1956 Cri LJ 1430 (1) : AIR 1950 
Pud j 254. 


9 “Communication”. 

—“Communication” means bringing home to person 
communicated, active knowledge cf facts. See Con- 
stitu'.ion or India, Art. 22 (5). 1962 (1) Cri L J 797: 
AIR 1992 S C 911. 

—Word “Communication” in R. 8 of Slum Areas 
(Improvement and Clearance) Rules (1957) means 
furnishing of copy of order refusing permission. See 
Slum Areas (Improvement and Clearance) Rules 
(1957), R. 8. AIR 1965 Punj 315. 

“Community.” 

See also Representation of the People Act (1951), 
S. 123 (3). 

—Word “Community" is used in S. 10 (l), Cl. (8) 
Bikaner State Pre-emption Act has not been used in 
its widest but restricted meanin g viz., “people orgnaised 
into a social unit”. Persons belonging to Christian or 
Muslim religion will form communities by themselves. 
But in the case ofiHindus, the restriction will have 
to go further because there are four well recognised 
'varnas' among Hindus, each of which may be said 
to consist of a body of persons organised into f , s ° c * al 
unit. See Bikaner State Pre-emption Act (L of 1J19), 
S. 10(1). AIR 1952 Raj 52 (DB). 


“Commutation”. 

—Word “Commutation”, in expression “commuta¬ 
tion of pension” means interchange of two things or 
the buying oil of an obligation by another obligation. 
It is in fact in the nature of a present value of a 
periodical payment expected to last an estimated 
number of years for which the Govern meet pur¬ 
chases the obligation of having to make the said 
periodical payment for the said estimated number of 
years. See Constitution of India, Art, 14. AIR 19o3 
Mys 247 (DB). 


ompany”. 

\ “Company” necessarily implies a voluntary as- 
;iation of persons who, under certain agreement 
Articles of Association bind together to form a 
dy or assamblage of persons for the purpose ot 
rrying on any trade or business and are as such 
cognised and registered as company or in cor- 
rated as such under same statute. Mutual agree- 
>nt or contract is of the very essence of the com- 
sition of a company. Merely because a body ,s m- 
rporated under a statutory law, it does not become 
umpaoy. A Board of the nature of Uadi Gram 
[yog Board constituted under Rajasthan khadi and 
llage Industries Board Act, 1955 is not a "Com- 
ny” within the meaning of the Land Acquisition 
V See Land Acquisition Act (1894), S. 3 (ej. IL B 
)01) 11 Raj 486. 
lompelled to answer”. 

Witness being "Compelled to answer” - Me *“ inl f 
words compelled to answer explained. See Peng 
ide (i860), S. 499. 1962 (2) Cri L J 193 i AIR 1962 
adh Pra 241 (DB). 
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“Compelled to give”. 

—‘Compulsion’ contemplated by the proviso to S. 132, 
Evidence Act, must arise out of the refusal of his 
rayer to be excused,' Giving evidence a is mattar of 
uty and not of compulsion. Duty cannot be treated 
as compulsion. See Evidence Act (1872), S. 132, Pro¬ 
viso. I960 Cri L J 1285 : AIR 1960 AH 606 (DB). 

“Compelling reasons”. 

—Interference with order of acquittal—There must 
1)6 “Co-npclliDg reasons” to show that the trial Court 
has grossly misconducted itself in the appreciation 
of evidence on record — Expression “compelling 
reasons” is not intended to place any restriction or 
impose any limitation'.on the appellate court’s power. 
It has full powers to review the entire evidence. See 
Cr. P. Code (1838*, S. 417. 1903 (2) Cri L J 216 
(Ker). 

“Compensation”. 

See (1) Assam Land (Requisition and Acquisition) 
Act (1948), S. 7. 

(2) Comtitution of India, Arts. 31, 31-A and 

Si B 

(3) I 6c K. Limitation Act (1995 Smvt.), Art, 80. 

(4) Land Acquisition Act (1894), S 34. 

(5) Municipalities — U. P. Nagar Mahapalika 
Adhiniyam (1959), Sch. If. 

'‘'Compensation for loss of employment”. 

Expression “Compensation for loss of employment 1 ’ 
used in Explanation 2 to S. 7, Income tax Act refers 
to any payment made, whether under legal liability or 
voluntarily to compensate or act as a solatium for the 
loss of employmet suffered by the employer. See 
Income-tax Act (1922), S. 7 Expl. 2. AIR 1958 Bom 
212 (DB). 

“Competency to worship”. 


person whose position In respect of any of the rights, 
benefits or privileges conferred by the Act has 
been altered or injuriously vexed by the alleged 
offence. See Bombay Industrial Relations Act (11 of 
1957), S. 82. 1957 Cri L J 513 i AIR 1957 Madh Pra 
26 (DB). 

“Component.” 

—For an article of food to be called a component 
part within meaning of S. 3 (3), Madras General Sales 
Tax Act prior to amendment by Madras Act 44 of 
1961 it is not necessary that even after it becomes 
part of another article it should still retain its 
identity — All that is necessary to make an article a 
“component part” is that it should go into the 
composition of another article — Groundnut oil used 
in manufacture of vanaspati or soap is a component 
part of vanaspati or soap. See Sales Tax — Madras 
General Sales Tax Act (1 of 1959), S. (3). (1964) 15 
S T C 734 (Mad). 

“Compromise”. 

See Civil P. C. (1908), O. 23, R. 3. 

“Compulsory retirement.”. 

See (1) Constitution of India, Arts. 309-311. 

(2) Punjab Civil Service Rules (1959). 

“Computation” and “benefit.” 

—Word “computation” inS. 20 (2), Industrial Disputes 
(Appellate Tribunal) Act, 1959, might imply that it 
was a benefit other than a pecuniary benefit that was 
contemplated — Expression “benefit” in S. 20 (2) is 
wide enough to include any benefit which has ac- 
crued to the worker under the terms of a valid and 
enforceable award —Scale of wages is a benefit under 
the award. See Industrial Disputes (Appellate Tri¬ 
bunal) Act (1950), S. 20 (2). (1956) 1 Mad L J 226. 


—The expression “competency to worship" is to be 
construed as‘having reference to actual incompe¬ 
tency according to the directions of the founder or 
according to the religious persuasion of the person 
clamming the right. See Hindu Law. AIR 1955 
N U C (Orissa) 111 I, 

“Competent Court”. 

See Civil P. C. (1908), S. 11. 

“Competent to remove him from his office.” 
m h f, . wo „ rd * “competent to remove him from his 
omce id S, 8 of the Prevention of Corruption Act, 
show clearly that the authority contemplated therein 
is the one competent to remove that public servant 
from his office and not any public servant holding 
the office held by the accused person. See Prevention 
of Corruption Act (1947), S. 6. AIR 1950 Bhopal 36. 
‘’Complaint” 

20 S o! e 417° Crimlnal P * C ’ < 1898 )* Ss - 4 (D (h), 195, 

A^H« rd M C °?k PlaInt u 4 ?’ M a ^ ras Prohibition 

Act'swjder than that defined In S. 4 (U(h) Cri¬ 
minal P. C. and includes a police report. 1960 M W N 

-Panchayats-Bombay 'Vinage Panchayats Act (6 of 
Ss * 8 7 ’ 75 X a) “ Word “Complaint” in S. 87- 
Ch»r n Jo g k 0f ,'~ Does , n ot include Police report — 
I 22? J -^ eet . pres f i “t« d by Police before Magistrate- 
chavflf h n ri !i ng l fo .j P ras0 ntation to NyayaPan- 
•VillaaA"p ° r u er s . et a * slde o Se0 Pail chayats - Bombay 

Ljl30 P hayatS AC * (6 ° f l933} ’ S ‘ 87, 1962 Na S 

“Complaint of facts constituting such offences". 
--The plain meaning of expression “on a complaint 
*u nSl u U » D2 such offence" made by person 

* erob * in:S ’ 82 ' Bombay Industrial Re" 
ations Act as adapted in Madhya Bharat Is on a com¬ 
plaint of facts consisting such offence made by a 


“Computed.” 

—Word “computed” in S, 33-C (2), Industrial Dis¬ 
putes Act is not to bo understood only as involving 
complex process of arithmetic or calculation — It 
merely means calculation simple or otherwise. See 
Industria! Disputes Act (1947), S. 33-C (2). AIR 1965 
Mad 4a0 (DB). 

"Concealment.” 

See (1) Criminal P. C. (1898), S. 109. 

(2) Penal Code (1800), Ss. 318, 308. 
“Concerned.” 

See (1) Industrial Disputes Act (1947), S. 33. 

(-) Industrial Disputes (Appellate Tribunal) 
Act (1950), S. 22. 1 

(3) Sea Customs Act (1878), Ss.187 (8) and (81). 

“Conclusive evidence.” 

See (1) Evidence Act (1872), S. 3. 

(2) Land Acquisition Act (1894), S. 0 (3). 
“Conclusive proof.” 

See Evidence Act (1872), S. 3. 

“Concubine” 

Ao S t?0 A on9‘9”s“ , 5( , l B ) i . 8amy P,evenlion and 

“Concur.” 


f stron 8 er word than “consul 

used in Art. 320, Constitution of India — “Consul 

A 0 ,? 3 ™* Tro" See Constitution oflndi 

Art. 320. AIR 1958 Madh Pra 135 (DB). 

“Concurrent Jurisdiction.” 

—The expression “concurrent jurisdiction" in c o / 
of Provincial Insolvency Ac 1920 «nlv iJ* 3 i 
even though a Court subordinate toa DkOiTc™ 
fh7n- 3 , wlll > lurlsdlctton uud r ho a1 

venoy Act (1920). S. 75 (1). ' AIR 1959 Bom 74'(DB 
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Conditions of service.” 

See (1) Constitution of India, Arts. 309-311. 

(2) Government of India Act (IQS')), S. 240. 

(3) Industrial Disputes Act (1947), Sch. 2, 

Item 6. 

(4) Industrial Employment (Standing Orders) 
Act (1946), Sch., Item 5. 

Conduct in the discharge of his public functions.” 

See Criminal P. C. (1898), S. 198-B. 


“Consent in writing.” 

—Expression “consent in writing” in S. 153.C (3), 
Companies Act, 1913 as amended in 1951, implies 
that the writing itself should indicate that the per¬ 
sons who have fixed their signatures have applied 
their minds to the question before them and have given 
their consent to certain action being taken. See 
Companies Act (1913) as amended by Act (52 of 
1951), S. 153.C (3). AIR 1953 All 326. 


“Confectionery” and “biscuits.” 

—“Confectionery” is a sweetmeat, while biscuit is in 
the nature of dry bread which has the characteristic 
of being baked. It cannot therefore be said that 
biscuit and confectionery are identical. 1903 Mad 
W N 567 : (1963) 2 Mad L J 311: AIR 1963 Mad 460 
(463) (Pt C) (Pr 17) (DB). 

©“Conferment of power.” 

—Where power is conferred or a duty imposed by 
statute or otherwise and there is nothing said ex¬ 
pressly inhibiting the exercise of the power or the 
performance of the duty by any limitation or restric¬ 
tions, it is reasonable to hold that it comes with it 
the power of doing all such acts or employing such 
means as are reasonably necessary for such execu. 
tion. Matafog Dobey v. Bhari, H. C. 1950 Mad 
W N 313 : (1955) 28 I T R 941 . 1955 Cri L I 140 : 
1956 S C A 22 : :1956 S C J 110 i (1950) 1 Mad L J 
(SC) 79 i 1956 Pat L R (SC) 61 : (1955) 2 S C R 
925 : AIR 1956 S C 44 (50) (Pt G) (Prs 21, 23). 

“Confirm.” 

—The word ‘ confirm”, sometimes means verify. The 
word is commonly used in that sense at meetings of 
public bodies, which confirm the minutes of their 
last meeting, not meaning thereby that they give 
them force, but merely that they declare them ac¬ 
curate. AIR 1966 All 45 (56) (Pt L) (Pr 42). 

“Confirmed.” 

—Word “confirmed” in S. 126 (3), Calcutta Port Act 
cannot be construed to mean to “confirm as a whole 
as it is or not at all ” A I R 1901 Cal 365, Reversed. 
See Calcutta Port Act (1890), S. 120. A 1 R 1962 Cal 
530 (DB). 

“Confiscate.” 

—"Confiscate” is not synonymous with “forfeit.” See 
Travancore Abkari Act (4 of 1073), S. 51-A. I L R 
(1961) 1 Ker 374. 

“Connection by marriage.” 

—“Connection by marriage” referred to in Explana. 
tion in R. 3 framed with reference to S. 150 (1), C. P. 
Land Revenue Act refers not only to the marriage 
of ex-kotwar but also to the marriage of his female 
relative. See C. P. Land Revenue Act (2 of 1917), 
S. 197. 1951 N L J 572 (Rev). 


Connivance” 

See (1) Divorce Act (1£69), S. 14. 

(2) Penal Code (I860), S. 497. 

Consent.” 

-“Consent” in law means an affirmative positive 
ict and “assent” means passivity or inaction; the 
:xpress “consent” has come to acquire a somewhat 

jeculiar meaning under Hindu L y^. n S /£,!? come " 
ax Act (1922), S. 0. AIR 1958 Punj 250 (DB). 

-Consent and connivance — Word “consent used 
n S. 100, Representation of the People Act, al.er its 
imendment is in no way stronger than the word 
connivance’ used belore. the amendment, consent 
s a legil term and is wider in import as it includes 
x>th express and implied consent. See Represent;a- 
:lon of the People Act (1951), S. 100 (1) (b). AIR 
L95S Raj 324 (DB). 


“Consideration.” 

See Contract Act (1872), S. 2 (d). 

“Consolidation.” 

See Berar Land Revenue Code (1928), S. 184 (2). 

“Conspires to overawe.” 

See Penal Code (1890), S. 121-A. 

“Constitute.” 

See Constitution of India, Sch. 7, List 2, Entry 5. 
AIR 1965 Andh Pra 40 (DB). 


©“Constituted.” 

See Income-tax Act (1922), S. 20-A. AIR 1959 
S C 868. 

“Construction.” 

See (1) Houses and Rents—East Punjab Urban Rent 
Restriction Act (1949), S. 3. 

(2) Houses and Rents - U.P. (Temporary Con¬ 
trol of Rent and Eviction) Act (3 of 1947), 

S.3(l)(c). „ . D . 

(3) Houses and Rents - W. B. Premises Rent 

Control (Temporary Provisions) Act (1< or 
1950), S. 9 (1) (f). 

“Consult.” 

—Word “consult” in Art. 320 of the Constitution 

means that a certain statutory preliminary ought to 

be performed before the act is done. ^ ee Constlt - 
tion of India, Art. 320. A I R 1958 Madh Pra 135 

(DB). 

—“Consult” implies a conference of two or more per¬ 
sons or the impact of two or more minds brought 
about in respect of a topic with a view to evolve * 
correct or at lea<t a satisfactory solution. It must 
be directed to the essential points of «Wect 
under discussion and enable the c °J! ult0 J ec s sion 
sider the pros and cons before coming to 
The consultation may be between an unintormed 
person and an expert or between two experts. (1953) 
1 M LI 88. 66 Mad LW 53 .AIR 19o3 Mad 392 

(392, 393) (Pt A) (Pr 2). 

^^Prohibition - Bombay Prohibition Act (2o of 
1949), S. 06(1) (b). 

“Consumer”. „ 

— Words “consumer”, “consumed”, "consumption 
are all cognate and when one is defined, the contents 
o the definition go into all of them wherever they 
occur in the same Act. Expressions "supplied to a 

consumer” or “supplied for 1 c 1 onsum J ,t ‘° u the 1 °o° e V r 
the same idea, namely of actually using up the power. 
Where it comes from is altogether immaterial 

may come from a power plant owned by some body 

else. See C. P. and Berar Electricity Duty Act (10 of 
1949), S. 3. AIR 1959 Madh-Pia 30o (DB). 

" C S 0 e° S CoDsm5’ti'on of India, Art. 2S6 (1), Explanation-. 
Sch. 7, List 1, Entry 84. 

©“Consumption, use or sale thereiu . n nrmi2 hs 

See Municipalities - Bombay Municipal B t 8 
Act (18 of 1925. (As amended by Bombay Act 3o 
1954), S. 73 (1) (iv). AIR 196o S C 900. 

“Contempt of Court”. 

See Contempt of Courts Act (19o2), b. 3. 
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“Contesting candidate”. 

See Representation of the People Act (1951), S. 82 
(a). 

“Contiguous”. 

— Word “contiguous.” in S. 24 (l) (b) of W. B. Non- 
Agricultural Tenancy Act means “touching in close 
contact, next in place”. The secondary and loose 
meaning “neighbouring or situated in close proxi¬ 
mity (though not in actual contact)” should not be 
given to the word unless there is something compel¬ 
ling in that behalf in the subject or context. See 
Tenancy Laws — West Bengal Non-Agricultural 
Tenancy Act (20 of 1949), S. 24 (1). (1956) 98 Cal 
L J 159. 

“Contingency staff’. 

— Employees on “Contingency staff” are employed 
not in regular employment but employment merely 
incidental to an office for the period during which 
they have actually worked as no bill for any other 
period can be certified for payment. Such employees 
cannot claim to remain in employment when the 
work for which they are employed ceases to exist or 
they do not actually do the work or job. See Consti¬ 
tution of India, Art. 311. AIR 1953 Pepsu 25. 

"Continued ill health”. 


concerned they give rise to a fresh offence de die in 
diem so long as the omission which has been made 
Penal is not rectified. S. 23 Limitation Act does not 
apply in respect of offence. See Criminal Trial — 
Offence. 1962 (2) Cri L J 485 t AIR 1962 Madh-Pra 
311 (DB). 

— “Continuing offence” — Meaning of stated. Se 
Madras Factories Act (1948), S. 9. 195S Cri L J 524 J 
AIR 1958 Mad 155. 

®— The expression “continuing offence” means that, 
if an act or omission on the part of an accused 
constitutes an offence, and if that act or omission 
continues from day to day, then a fresh offence is 
committed on every day on which the act or omis¬ 
sion continues. State v. Kunja Behari Chandra. 1954 
Cri L I 1187 : 1954 B L J R 459 : ILR 33 Pat 507 : 
AIR 1954 Pat 371 (374, 375) (Pt D) (Prs 12) (FB). 

"Continuous service”. 

See also Industrial Disputes Act (1947), S. 25.F. 

®— “Continuous service” — Gratuity—Award giving 
gratuity to employees at certain rote upon retirement 
after 15 years’ continuous service — Absence without 
leave for 8$ months held not a break in continuous 
service. AIR 1961 S C 1567, 

“Contract”. 


—A permanent incapacity for work due to old age 
infirmity is a case of continued ill health as envisag¬ 
ed in Cl. (c) of S. 2 (oo) of Industrial Disputes Act 

(1947). See Industrial Disputes Act (1947), S. 2 (oo), 

Cl, (c). AIR 1980 P<R 554 (DB). 

“Continuing offence”. 

— "Continuing offence” means an offence that con. 
tinues from moment to moment without any interrup¬ 
tion or break. Giving daily exhibitions by means of 
a cinematograph in an unlicensed building is not a 
continuing offence — The act continues so long as 
the exhibition lasts. See U. P. Cinemas (Regulation) 
Act (3 of 1950), S. 3. 1901 (1) Cri L J 202 : AIR 1961 
All 88. 

— The expression “continuing offence” though not 
a very happy expression, has acquired a well.recog- 
nised meaning in criminal law. If an act committed 
by an accused person constitutes an offence and if 
that act continues from day to day, then from day 
to day a fresh offence is committed by the accused 
so loDg as the act continues. Normally and in the 
ordinary course an offence is committed only once. 
But there may be offences which can be committed 
trom day to day and it is offences falling in this latter 
category that are described as continuing offences. 

In every case of a continuing offence it may be 
possible to describe the default as amounting to an 
omission or to a positive act on the part of the 
defaulter. Hence the distinction between a default 
which consists of an omission to do an act and a 
default which consists in failure to comply with a 
discretion to do a positive act may not be very help- 

a ,D d et, erminiD g the character of a continuing 
ottence. Observations of Bhagwati, in AIR 1959 

Bom 140, Doubted. 1955 Cri L I 066 j (1956) 2 Lab 

ato A 5 _ 3 ‘ ILR (1955) Bom 192 : 58 Bom L R 1172 t 

<DB) 19 ° 5 B ° m 161 (l93,16 *' 165) (Pt C) (P “ 5 » 8) 

~ °? enC6 ” in Mines Act, S. 73-Meaning 

s - 73 ' 1957 Cti L J 

[Overruled on another point in AIR 1901 SC 1543,] 

— Concept underlying the word “continuing” is the 
same whether it is considered in relation to breaches 

0 lT^ C u 0t wrongs tofrPMdent of contracts, or 
offences, the concept being that so far as breaches 
?« re ^ocerned.they give rise to a fresh 

In!? C ff°f de u! ln dle P so lon 8 as the wrong, 
•ful state of affairs subsists and so far as offences are 
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— Lease is included in “contract”. AIR 1957 Hyd 

27 (28) (Pt B) (P r 3) (DB). y 

— Word “contract” in proviso to S. 4 (1) of the East 
Punjab General Sales Tax Act means a contract as 
defined in the Contract Act and is not limited by the 
definition under S 2 (c) of the East Punjab General 
Sales Tax Act. See Sales Tax — E. P. General Sales 

p 3X i f C n ° f 1948)l S - 4 (1) ’ Pf oviso. (1963) 65 

PunJ L R 24. 

“Contract made with committee”. 

— Words “contract made with committee" in S 48 
Punjab Municipal Act do not include transfer of 
* 1 ? w n ,mm °y abl ® property. See Municipalities - 

L U J D 35oVpmi) Pa ACt <3 1911,1 S> 1964 Cur 

Contract of service”. 

There is in law a well-established distinction 
between a “contract of services” and a “contract of 

V In J lh ? one cas .? master can order or requhe 
what is to be done, while in the other case he cannot 

2*1 h?5 0r re ? U, J! wb , at is t0 be d0Qe but how it 
i! brL b nf d ° n t rest f p r determining whether contract 

of 5f« p P i° y f e * n / t in?? lcated - See Representation 

oMhe People Act (I9ol), S. 123 (7). AIR 1957 S C 
“Contract to the contrary.” 

77 A contract to be a “contract to the contrary” within 
the meaning of the expression in S. 01, T P Act 
should state that the mortgagor is prevented Imm 
exermsing his right conferred under S. 01, T P Act 
and is obliged to redeem all the mortgages together 

ACt (188 ^' S * 61 - A 1 R 

“Contribution” and “reimbursement.” 

-There is a clear distinction between claim fn, 

°“ k 8 C ! aim for “reimbursement”-— 
Jf v of S i mn Sed ° n lhe p u yment of common Fiabi- 

«y ot tw0 Of more persons by one of them 
latter, on is based on the^payment of the liabilitv of 
one or more persons by another who is interfile 
making the payment but is not legal!? binnd ^ d 
See Contract Act (1872), S. 69 ! AIR^QeTpat'loT* 

Contribution to the assets of society ” 
liability of the members of the society to eont'Sbfte 
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to the assets in the event of the winding up of the 
society. See Co-operative Societies — Co-operative 
Societies Act (1912), S. 42 (4-A). A I R 1959 All 733. 

“Control.” 

—The word "control” is not confined to mere regu¬ 
lation. It is more comprehensive and includes domi¬ 
nion or command over inferior. See CinematograDh 

Act (1918), S. 5 (3). A I R 1950 All 99 (DB). 

—"Control” under Arms Act means that the accused 
must have power over the weapon so that he can 
direct its custody, production, use or disposal in 
some manner. See Arms Act (1878) S. 19 (I) 1957 
Cri L J 1091 : A I R 1957 Andh Pra 758 (DB).‘ 

—Mysore Stamp Act (1900), S. 50 (1) — Word "con¬ 
trol” in the section has not only reference to adminis¬ 
trative control which may be exercised by the Chief 
Controlling Revenue Authority but also to the judi¬ 
cial control which he may exercise in his revisional 
jurisdiction. See Stamp Act (1899) S. 50(1). (1963) 
1 Mys L J 174. 

—Word “control” in CIs. (23) and (20) of S. 3 (2), 
Defence of India Act, scope of indicated. See Defence 
of India Rules (1902), R. 125 (2). AIR 1964 Punj 
307 (DB). 

—Merely because word "control” has been used in 
S. 5, Punjab Cinemas (Regulation) Act, which is 
capable of being taken in the wider sense of com¬ 
mand or direction, its true meaning and import 
should not be confined to that sense alone. See 
Punjab Cinemas (Regulation) Act (11 of 1952). S. 5. 
(1961) 63 Punj L R 580 : I L R (1901) 2 Punj 831. 


"Controlling interest.” 

—"Controlling interest” contemplated by S. 2 (21), 
Excess Profits Tax Act, means extent to which share¬ 
holders have power of controlling the decisions of 
the company by votes at a general meeting. Fact that 
beneficial interest in the share is in a third party or 
the fact that a vote catching share is vested in a 
director as trustee is immaterial. See Excess Profits 
Tax Act, S. 2 (21). (1951) 55 Cal W N 237. 

[Reversed on another point in A I R 1953 S C 473 ] 

—Words "controlling interest” in the company occur¬ 
ring in the preamble of the Orissa Motor Vehicles 
(Regulation of Stage Carriage and Public Carriers 
Services) Act, 1947, has got a definite connotation in 
Company law. It does not mean controlling interest 
of the State and the Union Government, in the com- 
pany is limited to financial interest only. See Orissa 
Motor Vehicles (Regulation of State Carriage and 
Public Carriers Services) Act (36 of 1947). AIR 
1952 Orissa 42 (DB). 


“Convene.” 

—Words "to convene meeting” used in S. 22 (7), 
A. P. Panchayat Samithis and Zilla Parishads Acti 
has a definite meaning. Mere fixing of date and 
issuing notice to members is not enough. See Pan¬ 
chayats — Andhra Pradesh Panchayat Samithis and 
Zilla Parishads Act (35 of 1959), S. 22 (7). (1964)2 
Andh W R 375. 


“Conviction.” 

—Word "conviction” in Constitution of India, 
Art. 311 (2). Proviso (a) - Proviso (a) contemplates 
“conviction” finally and not by trial Court. See 
Constitution of India, Art. 311 (2), Proviso (a). AIR 
1965 Punj 153. 

“Co-opt.” 

—The word “co-opt” in R. 4, U. P. Disciplinary Pro¬ 
ceedings (Administrative Tribunal) Rules, means to 
elect into a body by the votes of existing members. 
See U. P. Disciolinary Proceedings (Administrative 
Tribunal) Rules (1947), R. 4. AIR 1960 All 754. 


“Coparcenary property.” 

—Words "coparcenery property” in S. 19, Hindu 
Adoption and Maintenance Act cannot mean "co¬ 
parcenery property” as understood in Mitakshara 
Hindu Law. See Hindu Adoption and Maintenance 
Act (1950), S. 19. AIR 1964 Punj 393 (DB). 


•"Copy.” 

—Word "copy” in S. 81 (3), Representation of the 
People Act does not mean an absolutely exact copy 
but means that the copy shall be so true that no 
body can by any possibility misunderstand it. Tests 
to see whether copy is a true copy is whether any 
variation from the original is calculated to mislead 
an ordinary person. Murarka Radhay Sham v. Rup 
Singh, (1964) 1 SC A 688 i A I R 1964 SC 1545 
(1550,1551) (Pt D) (Pr 11). 

Whether a "copy” in a particular section means 
a plain copy or a certified copy must depend on the 
subject or the context in which the word is used, In 
some cases it is intended to serve as a notice. Having 
regard to the context and the purpose of S. 419, 
Criminal P. C, the copy to be filed aloDg with the 
petition of appeal, must be a certified copy. See 
Criminal P. C. (1898), S. 419. 1958 Cri LJ 809 t 
A I R 1958 S C 414. 

—Word “copy” means nothing more than a true 
reproduction, it is a transcript or double of an original 
writing. See Representation of the People Act (1951)> 
S. 33 (5). A I R 1958 Ker 154 (DB). 


“Corporation.” 

—One of the tests to see whether an institution is a 
corporation or a department of the Government, is to 
enquire whether the undertaking functions as a res¬ 
ponsible independent organisation and not as part or 
any department of State. Another test would be to 
see whether it is endowed with the capacity to ex¬ 
tract obligations and of suing or being sued, Further, 
the power to possess use and change a seal is inci¬ 
dental to a corporation and a corporation aggregate 
can, as a general rule, only act or express its will by 
deed under its common seal. AIR 1963 Andh Pra 
479 (483) (Pr 14) (DB). 

‘Corpus delicti.” 

See Penal Code (1800), S. 300. 

'•Correctness of order.” 

—“Correctness of order”-Correctness is compounded 

of legality and P r gP" e *X-. ( , D a?M 195« s"i!4 
(Compensation and Rehabilitation) Act (1984), 

A I R 1965 Punj 318. 


‘Correspond.” .. _ 

-“To correspond”. Expression does not usually or 
aroperly" to be identical with” but "to harmo- 
iise with” or “to be suitable to. AIR 1955 N U u 
Orissa) 2140 (DB). 

^"Tl)° m! P?ExTension of Laws Act (23 of 1958), 
S 0 

(2) Merged States (Laws) Act (1949), S. 5. 

•Corrupt and illegal practice.” 

See (1) C. P. and Berar Local Government Act (3» 

of 1948), S. 182 (2) (vi). , . 

(2) Panchayats - C. P. and Berar Panchayats 

Rules (1948), R. 2. 


[ril)'Constitution of India, Arts. 310 and1311. 

(2) Madras Civil Services Disciplinary Proceed¬ 
ing Tribunal Rules (1948). -m 

(3) Prevention of Corruption Act (1947), 8. 

>e Reoresentation of the People Act (1951), S. 123. 
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“Costs shall abide the event.” 

See Civil P. C. (1908), S. 35. 

“Costs will abide the result”. 

See Civil P. C. (1908), S. 35. 

“Cotton cloth manufactured on hand-looms”. 

—Literal meaning of ‘cotton cloth’ would be cloth 
made of cotton — Embelishments in texture by use 
ol negligible quantity of other fabric such as jari or 
silk — Cloth would still be cotton cloth — Where 
embelishment is substantial causing substantial in¬ 
crease in price, it would not be cotton cloth — It is 
a question of fact as to whether progress with jari 
border or pallas are cotton cloth or otherwise. This 
will equally apply to silk or artificial silk. See Sales 
Tar — Madhya Bharat Sales Tax Act (30 of 1950.', 
S. 4 (2) AIR 1956 Madh Bha 214 (DB). 

•“Could” and ‘did’. 

—Averment that respondent “could” in furtherance 
of his election enlist support of Government servant 
—“Could” can only mean that respondent was in a 
position to enlist support of Government servants — 
It does not amount to averment that in fact the res¬ 
pondent enlisted their support — Difference between 
“could” and “did” is too elementary to be mistaken. 
See Representation of the People Act (1951), S. 123 ( 8 ). 
AIR 1957 SC 444. 

'Counterfeit’. 

—See Penal Code (1860), Ss. 28, 486. 

“Countersign” 

See Constitution of India, Arts. 226 and 32. 
“Country liquor”. 

—Indian beer not flavoured or coloured to resemble 
foreign liquor is “country liquor”. See Sales Tax — 
Mysore Sales Tax Act (25 of 1957), S. 5 ;3) (a). (1962) 
13 S T C 436 (Mys). 

[Overruled on another point in AIR 1964 Mys 190 

(FB\] 

“Course of employment”. 

See (1) Employees’ State Insurance Act (1948), S. 2 

( 8 ). 

(2) Workmen’s Compensation Act (1923), S. 3. 
“Court”. 

See also (1) Arbitration Act (1940), Ss. 21, 37. 

(2) Civil P. C. (1908), Ss. 24, 63, 86 , 113, 
115. 

(3) Constitution of India, Art. 227. 

(4) Contempt of Courts Act (1926), Ss. 2 
and 3. 

(5) Contempt of Courts Act (1952), S. 3. 

( 6 ) Criminal P. C. (1898), Ss. Q, 195. 

( 7 ) Industrial:Disputes Act(1947),Ss 27,36. 

( 8 ) Panchayats — Rajasthan Panchayat and 

NyayaPanchayat Election Rules (1900), 

R. 78. 

(9) Sales Tax — Madras General Sales Tax 
Act (1939), S. 9. 

•—Tribunal under Displaced Persons (Debts Adjust¬ 
ment) Act, is “court”. — See Banking Companies Act 
(1949), S. 45C. AIR 1956 SC 614. “ m e amesA <* 

•“Court established by Royal Charter”. 

A High Court established by Royal proclamation 
in the former state of Bikaner must be taken to be 
established by a Royal charter within meaning of 
Aft. 183 of Limitation Act (1908). See Rajasthan 
Limitation Act (Adaptation) Ordinance (6 of 19501 
S.3. AIR 1962 Raj 43 (FB). u; ‘ 

“Court immediately below” 

See Constitution of India, Art. 133 (a). 

“Court of'competent jurisdiction”. 

See (1) Civil P. C. (1908) S. 11. 

( 2 ) Panchayats-Punjab Gram Panchayat Act 
(4 of 1953) t S. 41j Proviso. 


“Court of Session”. 

See Criminal P. C. (1898), S. 408. 

“Court or tribuoal”. 

See (1) Civil P. C. (1908), S. 9. 

(2) Constitution of India, Art. 136. 

“Cowle”. 

—Use of the word "Cowle” in a grant is not in any 
way derogatory to the complete interest being created 
in favour of the grantee. See Tenancy laws—Madras 
Estates Land Act (1 of 1908), S. 3 (5). (1957) 2 An 
W R 420. 

“Creditor”. 

See also Tenancy laws — Madras Estates (Abolition 
and Conversion into Rjotwari) Act (26 of 1948), S 45. 

—Definition of "creditor” in S. 2 (a), Presidency 
Towns Insolvency Act is inclusive one and not ex¬ 
haustive. It includes assignee of a decree-holder. 
See Presidency Towns Insolvency Act (1909), S 9(1)* 
AIR 1955 Bom 77 (DB). 1 

—Word "creditors” in S. 6 (b), Provincial Insolvency 
Act means creditors of debtor generally and not some 
particular creditor or creditors. See Provincial Insol¬ 
vency Act (1920), S. 0 (b). AIR 1958 Cal 319 (DB). 

“Criminal charge”. 

See Constitufion of India, Art. 311 (2). Proviso (a). 
“Criminal law”—Meaning”. 

-Item "criminal law” in-Entry 1, List 3 of Scb. 7 of 

the Constitution includes all matters included in the 

Indian Penal Code at the commencement of the Con¬ 
stitution, some of which offences are against public 
tranquillity and affecting public safety. Wilfully burn 
ing copy of the Indian Constitution or wilfully dese 
crating or insulting it, is likely to disturb public 
tranquillity and in a broad sense may affect public 
safety. On this view- S. 5 of the Madras Prevention 
ot Insults to National Honour Act, passed by the State 
Legislature is within the legislative competence of the 
state legislature. Sae Madras Prevention of Insults to 

mST S ' 5 - 1963 (1) Cri 

“Criminal misconduct.” 

—A public servant is said to commit an offence of 

criminal misconduct in the discharge of his duty, if he 

by corrupt or illegal means or by otherwise abusing 
his position as a public servant obtains for himself or 
for any other person any valuable thing or pecuniary 
advantage. Dishonest production of a false person 

b t f i? re i h ? offic . er by . a pub ! ic se rv a nt in the discharge 
of his duty and getting him paid certain sum which 
he was not entitled to receive would amount to “cri¬ 
minal misconduct” and would be covered by the 

Constitution of India, Art 311 
Punj 175^ 1 PU °* 651 1 67 Pun L R 404 : A I R1966 

“Criminal proceeding” 

rl h p expression “criminal proceeding” in S. 211 
rk ?* *5 enough to include a proceeding under 

gsrisWiS rsh 1 as 

s irw a mask* k ” «*•• ■•*•& 

"Crop or other product raised on land” 

sta Vats 0 *’ 

are not “crop”. See under Travancore lST" 
servancy Act (4 of 1091) <5 o io«e r £ * £ C oa- 

s^KwiTOf AiRme Ko^UbV 858 * 
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© ‘Crushing Season” 

—The expression “Crushing Season” in relation to 
Sugar Factory in U. P. has to be construed in its 
ordinary meaning unless it is shown that in the 
the industry it has acquired some other sense. It 
means merely the period during which the crushing 
operations are carried on and not the period during 
which the Factory was actually working. The crush¬ 
ing season must deemed to have ended on the date on 
which the crushing operations in the sugar factory 
came to an end and not on the date on which the 
manufacturing process in the factory came to and 
end — See Industrial Disputes Act (1947), Sch. 3 
Item 4. (1963} 2 S C } 48S : (1963) 3 SCR 571 : AIR 
1967 S C 161. 


©‘‘Cultivable land” 

—Waste land covered with shrubs and jungle is not 
uncultivable lands merely on account of that or on 
account of its not being cultivated for a longtime 
— Land which can be brought under cultivation 
■without undue expenditure of money and labour is 
cultivable land unless some provision of law provides 
for holding it otherwise in certain circumstances. 
AIR 1965 S C 33S (340) (Pt 13) (Pr 5). 


‘‘Cultivating” and “Agriculture” 

—Meaning of words “cultivaling” and ‘agriculture” 
in S. 2, Bombay Tenancy and Agricultural Lands Act 
explained —Grass naturally grown on land— Fencing 
ol land and keeping watchman is not cultivation. See 
Tenancy Laws — Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 2. AIR 1955 N U C (Bom) 
2318 (DB). 

“Cultivating tenant” 

—A person who takes on lease for enjoyment of the 
usufruct of the cashewnut plantation thereon is a 
cultivating tenant. See Tenancy Laws — Madras 
Cultivating Tenants Protection Act (25 of 1955), S. 2 
(a). (1960) 2 Mad L J 475. 

—In order to be a “cultivating tenant” or a ‘tenant’ 
a person should not be the owner of the land and he 
should hold the land under tenancy agreement 
express or implied. Such agreement need not be 
directly with the owner of the laud. See Tenancy 
Laws — (Madras) Tanjore Tenants and Pannaiyals 
Protection Act (4 of 1952), S. 2 (d), AIR 1954 Mad 
805. 

“Cultivator” 

—See Cattle Trespass Act (1871), S. 10. i960 Cr L J 
932 : AIR I960 Mad 331. 

—“Cultivator” means person who tills or produces by 
tillage or prepares for crop. See Tenancy Laws— 
Chota-Nagpur Tenancy Act, S. 64. AIR 1955 N U C 
(Raj) 5001. 


Culvert” 

-Tariff Act (1934), Sch. I, Item 63 (9)-“Culvert 
vould come under expression “bridges, See Tariff 
let (1934), Sch. I, Item 83 (9). AIR 1958 Cal 630. 

Curative statutes” —Meaning explained. 

-“Curative statutes” are those which attempt to cure 
,r correct errors and irregularities in judicial or ad. 
ninistrative proceedings and which seek to give effect 
o contracts and other transactions between private 
>ersons which otherwise would fail to produce their 
ntended consequence on account of some statutory 
Usability or failure to comply with some technical 
eouirement. 1950 Mad W N 24 i (1950) 1 Mad L J 
108 -1950 Mad W N (Cri) 4 s 51 Cri L J 754 , A I R 
$50 Mad 324 (329, 330) (Pt C) (Pr 7) (DB). 

Current reparis”—Meaning of. 

-See Income-tax Act (1922), S. 10 (2) (v). AIR 1956 
iom 453 (DB). 


“Current repairs to machinery”. 

P. S U34 n (DBh taIt ACt <1922) ’ S ' 10 (2> <V) ' AIR 1950 

“Current topics”-Meaning of. 

“See Post 0ffices Act {1898 >- :s - 9 (2). A I R 1950 

All o7. 

“Custody” 

See (1) Evidence Act (1872), S. 27. 

(2) Payment of Wages Act (1938), S. 7 (2) (c). 
“Customer”—Meaning. 

See Banker and Customer. 

“Cut” 

—“Cut”—Cuts any electric supply line —Meaningof 

-See Electricity Act (1940), S. 40. AIR 1955 N U C 
(Raj) 4060. 

“Damage”. 

—Word “damage” connotes a genus while deteriora¬ 
tion and destruction connote bad species. See Rail, 
ways Act (1890), S. 77. AIR 1962 Madh Pra301(DB). 

—The word ‘Damage’ in Item 50 of Iron and Steel 
Control Price Circular issued by the Government of 
India, is not to be read by itself but as part of the 
phrase 'damaged but re-utilisable’. ‘Re.utilisable’ is 
a simple word meaning capable of being used again 
and implies previous use. 60 Punj L R 355i AIR 1958 
Punj 270 (273) (Pt B) (Pr 13) (DB). 


—The jurisprudential meaning of word “damages” is 
that it is nothing more than the compensation which 
the Court determines in the circumstances of each 
case for the injury or loss which has been sustain¬ 
ed by the other paity — Claim for damages when be¬ 
comes “debt” within meaning of 1. 2 (6), Displaced 
Persons (Debt Adjustment) Act, 1951, indicated. See 
Debt Laws — Displaced Persons (Debt Adjustment) 
Act (1951', S. 2 (6). AIR 1956 Punj 174 (DB). 

“Damdati”. 

—It does not mean threat but may mean persuasion 
by sweet talk alternated by rough talk. AIR 195a 
NUC (Raj) 525 (DB). 

—"Ruinous” or “dangerous” in relation to a house 
means that the house may come down at any time. It 
does not mean that it must come down or that the tact 
that it has not come down for some years makes it 
less dangerous. See Municipalities — Indore Munici¬ 
pal Act, S. 71. 1900 M P L J 097. 

“Dangerous part of a machinery”. 

See Factories Act (1948), S. 21 (1). 


Darobasthu”. 

-The word ‘darobasthu” in the grant gives an indi- 
ation as to the character of the grant that was con- 
ained in the permanent cowle. See Tenancy Laws 
-Madras Estates Land Act (1 of 1908), S. 3 (5). (1957) 
Indh W R 420. 

Date”. 

-“Date” means “Close of day” — Magistrate passing 
,rder under S.251A(U), Criminal P. C. very soon 
,fter taking his seat in Court - Magistrate is in error 
n doing so. See Criminal P. C. (1898 , S. 251A (7). 
965 All Cri R 471:1005 All W R (HC) 6S6. 

Date fixed for general election or bye election.” 
-“Date fixed for general election" or bye-election , 
loes not mean date fixed for filing nomination papers, 
lee Panchayats-M. P. Gram Panchayats Election and 

£ option Rules (1963), R. 11 (6). AIR 1965 Madh Pra 
•si #nm 


te of award”. 

je(l) Land Acquisition • Act (1694), S. 18 (2), 
(2) Cochin Land Acquisition Act (1070), S. 17. 
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“Dale of order”. 

—Court passing order in absence of party without 
having previously informed it of the day on which it 
was going to be passed — Date of passing the order 
is not a starting point for limitation — Limitation 
starts from the date on which the party in question 
came lor the first time to know as to when the order 
was passed. See Civil. P. C. (1908), S. 115. AIR 1953 
Bilaspur 9. 

—“Date of the order” — May mean date of receipt of 
order. See Tenancy Laws — Bombay Tenancy Act 
<29 of 1939), S. 25. AIR 1955 NUC (Bom) 6056 
<DB). 

—In case of parties, “date of the order” of adjudica¬ 
tion is the date of order, because they would have 
known of the prononcement—In case of third parties 
the starting point would be the date of Gazette noti¬ 
fication which would fix them with knowledge of the 
order. See Provincial Insolvency Act (1920), S. 75 (4). 
AIR 1953 Mad 465. 

—Word “Davao” may mean claim—Words “Mahe- 
sul adalat" do not include any executive officer col¬ 
lecting revenue — Only express legal provision will 
make executive authority Revenue Court. 

—The word “Davao” may mean claim (and objec¬ 
tions) for it cannot properly be said that there were 
any suits at all before any Revenue Court before the 
Act came into force. But it cannot be held that the 
expression “Mahesul adalat” includes any executive 
officer collecting revenues. Whea those words are 
deliberately used they must refer to a Revenue Autho¬ 
rity on whom the power of entertaining claims objec¬ 
tion and petitions and of investigating into them, in 
a manner resembling the manner of mvestigallon by 
Courts and of deciding on them after due considera¬ 
tion, is conferred by any law for the time being in 
force. The words “Mahesul adalat” cannot refer to 
any office less than that. Ooly an express legal autho¬ 
rity will make an executive authority a Revenue 
Court. AIR 1950 Kutch 8 (8) (Pt B) (Pr 3). 

“Dawa”. 

—The Kannada expression ‘Dawa’ does not mean 
only the plaint. It actually comprehends the suit 
itself, or the dispute which is brought to Court for 

a P roce0 ding which is called a suit. 

(Pr ie\ 2 Mys L J 87 : AIR 1967 Mys 147 < 150 > < Pt c * 
“Day” 

—“Day” contemplated by Rr. 1 and 2 of O. 17, Civil 
uu A " day> ! other than the “ da y” which the 

suit had been taken up before the grant of adjourn- 
nwnt. See Civil P. C. (1908), O. 9, R. 9. 1915 All L J 

-•Order of detention passed on 29th May 1980 — 

nrt?w W0 V!3J aps il on mld night between 10th and 
Ilth May I960 — Order of approval by State Govern. 

ment on 11th May 1960 is of no avail — In computa- 
aon of twelve days, “day” on which order of 
detention was pissed will be included. See Public 

ILKUMlH V llT^7 Datenti0I ‘ A °‘ (1930) ' S ’ 3 < 3 >’ 

■“Dealer”. 

See (1) Madhya Bharat Kerosene Control Order 
(1949), S. 3 (Kha). 

(2) Sales Tax - Bengal Finance Sales Tax Act, 

S 2 (c) (i).' 

(3) Sales Tax — Bihar Sales Tax Act (1944), 

S. 2 (c). 1 

(4) n&A 7,9- P ‘ & Berar Sa!c * Tar Act 
U947), S. 2(c). 

(5) Sales Tax — Central Sales Tax Act (1950), 

o. 2 . (b). 

t6) 0939*“ r ( b). adras General Sal8s TaI Act 

[Vol. 14.] Fn.D. 69. 


(7) Sales Tax-— Orissa Sales Tax Act (1947), 
S. 2 (c). 

“Dealing and transport.” 

—Dealing means engaging in a business of purchase, 
sale, storage or distribution; distribution in this con¬ 
text means distribution to purchasers. Transport is 
the taking away from place to place by the owner 
of the property. It may be that the person transport¬ 
ing is a dealer and really transports the article wifh 
a view to distributing it. But the two acts are diffe¬ 
rent 1953 Cri L J 70 : AIR 1952 Viodh Pra 80 (87) 

“Dealing with offences ” 

—Words “dealing with offences” in S. 13 (1) of the 
Suppression of Immoral Traffic in Women and Girls 
Act, cannot be taken to mean something separate and 
distinguishable from the process of investigation 
though it has been found convenient to give seoa- 
rate labels whenever necessary to the different facets 
of police activity. See Suppression of Immoral Traffic 
in Women and Girls Act (1950), S. 13 ( 1 ). 1961 m 
Cri L J 361: AIR 1962 Puni 91. (1) 

“Debt.” 

See also (1) Contract Act (1872), S. 59. 

(2) Debt Laws — Displaced Persons (Debts 
A^stment) Act (1951), Ss. 2 (0) (a) 

(3) Debt Laws — Hyderabad Jagirdars 
Mi iw Settlement Act (1952), S 2 (c). 

(4) Debt Laws Madras Agriculturists 

R ^Act(l930).Ss.9and 13. 

(5) Hindu Law. 

(6) Provincial^ Insolvency Act (1920), 

(7) *««*>» Act (1925), Ss. 214 (1) ( a ) 

(8) health Tax Act (1957), Ss. 2 (m) (iii) 

—Trust and debt— Distinction pointed out—Essen 
J a > qwtoy of ‘ debt” indicated. See Trusts Kf 
(1882), S. 3. AIR 1962 All 376 (DB). Act 

fT?® bt _! D n fh0re is distinction between 
fJukP, k. P'^dend when proposed does not become 

debt but becomes “debt” when declared-Case for 

provision for taxation is a liability See r nra „^° r 
Act (1950), S. 211. AIR 1961 Cal 649.* C ° mpames 

[Reversed on another point In AIR 1905 Cal 701. 

-Substance of a loan is a right in the creditor to ‘de¬ 
mand payment and the substance of a -debt” is a lia 
bility upon the “debtor” to repay the monev. See Debt 
Laws — Bengal Agricultural Debtor’s Act (7 of 1937* 

S. 2 (8). (1952) 56 C W N 728 i AIR 1953 Cal 232. 3? ’ 

—The term “debt” is no doubt commonly used to 
describe liabilities which have an origin In contract 
but the connotation of that term should not be ral 
trictwl to such liabilities onV Anything due and 
payable is a "debt ” When money is paid to a person 

enti,1<ld ,0 V nder thf > mistaken imp"S 

sxon that the money was due to him, there is an owT 

h«°3 him 5°» re k Und tRo money and such liability 
must be deemed to have arisen on the date of the 
payment itself. ot ine 

T Such a liability to refund if incurred durine th« 
Japanese occupation period in Malava u«>,.i5 x »? 

i»i n 9 fea w b u Q 19 ^ ,a is 

m«)(Kc} 427<air « 

—Word “debt” evidently is independent of the liahi 
hty created by the decree itself In 0 ***“*■ 
any specific definition, it has to be ‘givenVhe^H?® ° f 

“ •< a loan, which Smonly 0 ^ 
stood, is an advance of money or in kind at ini? . 
Itdoes not iocludo a claim for damage but a U^da^ 
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ed money demand. See Civil P. C. (1906), S. 115. AIR 
1957 Nag 97 (DB). 

“Debt due.” 

—The expression “a debt due” means that a particu¬ 
lar liability is in existence. ‘Due’ does not emphasise 
the moment of time when that liability is to be dis¬ 
charged but emphasises the existence of the debt and 
not the time when the debt is to be discharged. ‘Debt 
due’ is not the same as “debt recoverable” or “debt 
payable”. See Debt Laws — Bombay Agricultural 
Debtors’ Rtliel Act (28 of 1947), S. 17 (1) <b). AIR 
1953 Bom 196. 

“Debtor.” 

— Bombay Money-lenders Act (31 of 1947), S. 30(1)— 
Purchaser of equity of redemption ot mortgage at 
court sale — Not a debtor. See Debt Laws—Bombay 
Moneylenders Act (31 of 1947), S. 30 (l). (1962) 3 
Cuj L R 1002. 

• —Transferee of equity of redemption, if a debtor. See 
Debt Laws — Usurious Loans Act (1916), S. 3. AIR 
1955 Pat 494 (FB). 

“Debt owed’— Meaning of. 

See Wealth Tax Act (1957), S. 2 (m). 

“Debt payable.” 

#—Expression “Debt payable” by an agriculturist 
at commencement of this Act in S. 7, Madras Agri¬ 
culturists Relief Act, interpreted — AIR 1900 Mad 
207, Overruled. See Debt Laws — Madras Agricul¬ 
turists Relief Act '4 of 1936), S. 7. AIR 1961 Mad 313 
(F B). 


•—Word “decision” in Art. 133 (1) of the Constitu- 
Iion is equivalent to word ‘decree.’ It embraces 6nal 
determination on all claims put forward in contro. 
versy between parties in suit or proceedings. See 
Constitution of India, Art. 133 (1). AIR 1956 Pat 325 
(FB). 

"Declaration.” 

"Declaration” in S. 75 (1), Railways Act means a 
written communication by a person delivering the 
parcel of goods to Railway Administration for car¬ 
riage by Railway, telling the administration the 
nature, value and description of goods so delivered 
so that special freight, if leviable, may be levied. See 
Railways Act (1690), S. 75 (1). 59 Bom L R 117 : ILR 
(1957) Bom 321 (328). 

“Declares.” 

—Word “declares” in the context of S. 40 (2A)» 
West Bengal Premises Tenancy Act means “to make 
known,” to ‘announce.’ In the realm of law, ‘to 
enact’ means to ‘establish by law.’ See Houses and 
Rents—West Bengal Premises Tenancy Act (12 of 
1956), S. 40 (2-A). AIR 1963 Cal 470. 

“Decree.” 

See also (1) Civil P. C. (1908), S. 2 (2) aad O. 41, 

R. 22. 

(2) Constitution of India, Art. 133. 
—Word “decree” in O. 38, R. 5, Civil P. C. is not 
limited to decree passed on adjudicator. It may relate 
to decree passed on consent or compromise between 
parties, provided it is:not collusive. See Civil P. C. 
(1908), O. 38, R. 5. AIR 1957 Assam 71 (DB). 


“Debts provable” 

See Provincial Insolvency Act (1920), S. 78(2). 

AIR 1960 Andh Pra 257 (DB). 

“Decency.” 

—Words "decency” and ‘morality’ are not well 
understood — Their precise meaning might be diffe¬ 
rently understood-S. 9, Punjab Security of the State 
Act imposing restriction on freedom of speech 
and expression in the interest of "decency” and 
‘morality’ without clearly specifying the prohibited 
acts — Whether restrictions are reasonable or not, 
cannot be decided — Restrictions are both vague and 
unreasonable and to this extent S. 9 is invalid. See 
Public Safety — Punjab Security of the State Act (12 
of 1953), S. 9. AIR 1956 Ajmer 52. 

“Decides.” 

—•‘Decide’’ does not imply “Iry or hear” — It means 
lomething altogether different which follows after the 
trial or the hearing is complete. See Debt Laws — 
Madhya Pradesh Money-lenders Act (13 of 1934), 
S. 7 (a). 1962 M P C 292, 

—Decision involves hearing all parties concerned. See 
Orissa Education Code; Art. 107. AIR 1959 Orissa 
196 (DB). 

“Decision.” 

—Per Agarwala J. — “Decision” of a Cane Commis¬ 
sioner or the ‘award* of an arbitrator in sub-rr. (0), (8) 
under S. 30, U. P. Sugar Factories Control Act, are 
inter-changeable terms — Both are one and the same 
thing. Per Mootham J. - To hMd that ‘award’ of 
arbitrator includes “decision” of Cane Commissioner 
would involve injustifiable straining of language. See 
U. P. Sugar Factories Control Act (1 of 1938), S. 30. 
AiR 1956 All 725 (DB). 

—Word “decision” in S. 5A, Land Acquisition Act is 
not determinative of the question whether act is ad¬ 
ministrative act or quasi-judicial act. See Land Acqui¬ 
sition Act (1894), S. 5-A. AIR 1963 Guj 50(DB). 
—“Decision” under O. 17, R. 3, Civil P. C. must be 
on merits. See Civil P. C. (1608), O. 17, R, 3. AIR 
1963 Him Pra 30. 


“Decree appealed from.” 

©—Expression “decree appealed from” in S. 12(3), 
Limitation Act (1908) includes a decree against which 
a person seeks leave to appeal. See Limitation Act 
(1908), S. 12 (2). AIR 1957 Ail 334 (FB). 

"Deduction.” 

—It is not apDropriate or possible to give to the 
words “deduct” and “deduction” in S. 04A (b), Sale 
of Goods Act, a meaning which relates to the 
physical act of “deduction” at the time ot payment of 
price — In the cootext the word “deduct” refers and 
relates to and means the right to subtract and/or 
take off the duty in the process of calculation of and 
arriving at the contract price. See Sale of Goods Act 
(1930), S. 64. A (b). AIR 1962 Bom 222. 

-Word “deduction” in S. 15, Payment and Wages Act 
should be construed in wider sense when applying 
provisions of S. 15. An amount pertaining to wages 
which ought to have been paid and which has not 
been paid should be called a "deduction from 
wages See Payment of Wages Act (1936) (as amended 
by Aci 68 of 1957), S. 15 (2). AIR 1905 Raj 11 (DB). 

“Deemed.” 

See also Interpretation of Statutes. 

• -Word “deemed” in S. 4, Income-tax Act within 
the net of chargeability income not actually accrued 
but which is supposed notionally to h ive accrued 
In involves a number of concepts. See Income-tax 
Act (1922), S. 4. AIR 1954 S C 155. 

—Whenever the word ‘deemed’is used in statute in 
relation to a person or a thing, it implies that the 
legislature after due consideration exercised J* 
judgment in conferring that status ° r attribute to a 

perfon or thing. See Criminal Law (Amendmen ) Act 

(1952), S. 8. 1958 Cri L J 834 : AIR 1958 All 492 


-se of the words “deemed” to be sub titutedin 
.0, Industrial Disputes Appellate Tribunal) ^ 
arly implies that the result ot the decision of b 
pellate Tribunal is that the award ot theIndustdai 
hnnal for all purposes becomes non-existent ano 
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its place is taken by the decision of the Appellate 
Tribunal. See Industrial Disputes ; (Appellate Tribunal) 
Act (1950), S. 10. AIR 1958 All 80 (DB). 

—Where a statute declares that a person or thing shall 
be “deemed” to be or shall be treated as something 
which in reality ;it is not, it shall have to be treated 
as so during the entire course of the proceeding. See 
Houses ana Rents — Assam Urban Areas Rent Con¬ 
trol Act (3 of 1940), S. 9. AIR 1954 Assam 177 (DB). 

—It is the normal meaning of use of the word 
“deemed” in legislation, that by law something or 
someone is to be taken to be something or someone 
which in fact it or he is not. AIR 195 L Cal 139 (140) 
(Pt B) (Pr 5). 

—“Deemed” is a word which is apt to include the 
obvious, the uncertain and impossible. See Estate 
Duty Act (1953), S. 23. AIR 1965 Guj 9 (DB). 

—The word “deemed” is more commonly used for 
the purpose of creating ‘a statutory fiction’ that is for 
the purpose of exteodiog the meaning of some term 
to a subject-matter which it does not properly desig¬ 
nate. When used in that sense, it becomes very im¬ 
portant to consider the purpose for which the 
statutory fiction is introduced. AIR 1956 Manipur 
34 (38) (Pt C) (Pr 9). 

—Words “deemed to have accrued” in S. 29(2) of 
Bombay Tenancy and Agricultural Lands Act suggest 
a fiction that the right to possession has not in tact 
accrued to the landlord but it would be “deemed” 
to have accrued. See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands Act (67 of 1948), 

S. 29 (2). ILB (1958) My« 88. 

—In statutes, the phrase “deemed to be” is generally 
used only to extend the application of a provision of 
law to a clause which would not be otherwise 
amenable to it. See Municipalities — Orissa Muni- 

(23 of 1950,, S. 12(1). ILB (1965) Cut 

705 (Orissa). 

“Deemed to be.” 

■ -When a thing is “deemed lobe” something the 
only meaning possible is that whereas it is notin 
reality that something, the Act directs that it should 

7cV-\ 8a ™* as if U were that thiQ 8- AIR 1957 All 541 
(54o) (r B). 

“De facto guardian.” 

—A “de facto guardian” is one who is not a legal 
guardian or a testamentary guardian or a Court 
guardian but who being interested in the minor, though 
a stranger, takes charge of the management of the 
minors property. This rules out cases of fugitive or 
isolated act of a person with regard to the minor’s 
property and which would not make him a “de facto 
guardian” of the minor, There must be continuous 
course of conduct as guardian of minor in regard to 
his property, the length of period being dependent 
“je circumstances of each case. AIR 1956 Mad 

470 (DB). 

“Default.” 

—“Default” envisaged in R. 57 of O. 21, Civil P. C. 
not confined to non-appearance or non-payment ot 
oatta or failure to produce necessary documents. It 
also includes failure to do things for the successful 
execution of the decree. See Civil P. C. (1908), O. 21, 
R. 57 (1), Proviso (Mad). AIR 1957 Andh Pra 991 
“Defaulter”. 

^ r ” doc * not meaa ? P 0rson who admits 
himself to be so. The term also includes a person 

who contests his liability. See Patiala Recovery of 
|‘ u a ‘5 D™ 8 Aet ( 4 »' 2002 B. K.), S. 11. ILR (1961) 2 

“Defeated candidate.” 

—A candidate cannot be said to have been defeated 
nnless he has an opportunity to enter into a contest 


with others and solicit votes, of the electors and then 
lose on account of not being able to get sufficient 
number of votes. See Constitution of India, Art. 220 
AIR 1957 Raj 163. 

“Defect.” 

—Word “defect” in O. 21, R 90 according to its con¬ 
notation covers any omissions, irregularities or defi¬ 
ciencies but not also a fraudulent suppression or 
distortion of facts. See Civil P. C. (1908), 0.21. 

R. 90 AIR 1956 Cal 59 (DB). 

“Defence agiinst eviction.” - 

—“Defence against eviction” in S. 13 (4) and (0) 
M. P. Accommodation Control (Amendment) Act 
f 19 . 0 !). means "defence against eviction” resting"on 

S. 12 of the Act and when an order under those sub¬ 

sections is made striking out the tenants “defence 
against eviction”, the tenant does not lose his right 
ot putting uj a defence to the ejectment suit which 
does no fall under S. 12. See Houses and Rents- 
A •,^,^ commodatiOD Control (Amendment) Act (H 
of 1931), S. 13. 1964 Jab L J 87 j 1964 M P L 1 190 
ILR (1903) Madh Pra 669. * M r L J 190 * 

“Definite information.” 

See Income-tax Act (1922), S. 34 (1). 

“Definite matter of public importance ” 

See Commission of Inquiry Act (1952), S. 3 (1). 

“Definitions.” 

See Interpretation of Statutes. 

“Delayed wages " 

See Payment of Wages Act (1930). 

“Delegation.” 

See Constitution of India, Art. 245. 

“Delimit.” 

-‘Delimit’ and ‘Redelimit.’ 

SzSS&SSS&z 

sacs Hr- 

iuwu 0 £ k° 3 b ;r, ^ ^ 

(47, 48) (Pt B) (P r 23) (DB). 1985 Andh - Pra 40 

“Demand.” 

s ee also under Limitation Act (1908), Art. 80. 

more^than,*»»ethin g 
has been demanded called for or which 

meaning must take notour from ked , for ' But “>■> 
the wotd is usedllu Tin )1 o n" ^*» ln which 
palitles Act, the context to whiJh th„ U ’ P \ Muoioi - 

Ls a very obvious and clear rlference toT^ 15 Used 
of ariears or dues on which amoua f 

pends. See Municipalities — UP • c ?/‘ on de * 

(2 of 1916), S. 13-D (g).AlB 1957 S C sV? *' 65 Aot 

rwas,- isaaiif •-,« «> •> 

SC asst 

To 1, S - I960 b 17MSSVftt ( 7 8 ° f 

[Overruled iu AIR 1962 S C 1367 1 7- 

—The word "demand” in c ej n l « 

Societies Aot, should be ^Iven^rdi™ Co \®P era tive 
meaning which would incffi“w .^Nonary 
five of the fact whether it is bacwUfk c a J m irres P0c- 
See Co-operative Society — Bomb? S r> Uto 0r not * 
Societies Act (7 of 1925), 8% *jgjg»£ 
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Delhi). (1965) 67 Punj L R 560 : ILR (1965) 2 Punj 
61. 

“Demonstration.” 

© — Broadly speaking “demonstration” is a visible 
manifestation of the feelings or sentiments of an indi¬ 
vidual or a group. It is communication of one’s 
ideas to others to whom it is intended to be conveyed. 
It is in elect, therefore a form of speech or of expres¬ 
sion, because speech need not be vocal since signs 
made by a dumb person would also be a form of speech. 
See Constitution of India, Art. 19 (1) (a). AIR 1962 
S C 1160. 

—“Demonstration” always means expression of re¬ 
sentment by a number of persons grouped together. 
See Criminal P. C. (1898), S. 144. I960 Cri L J 215 i 
AIR 1960 Assam 20. 

“Denial of title of landlord.” 

See also (1) T. P. Act (1882', S. Ill (g). 

(2) Evidence Act (1872), S. 110. 

—The lessees deny the title of their landlord within 
meaning of S. 3 (f), U. P. Temp. Control of Rent and 
Eviction Act, 1947, when they allege that the person 
from whom they have taken the lease is not the sole 
proprietor of the accommodation they are holding but 
is only a co-sharer along with another person. See 
Houses and Rents—U. P. Temporary Control of Rent 
and Eviction Act (3 of 1947), S. 3 (f). AIR 1958 All 
847 (DB). 

“Denotes.” 

®—Use of the word "denotes” in a definition clause 
shows that the legislature did not intend to put down 
a cast-iron definition of the word but only sought to 
describe what the word might mean. A I R 1957 All 
541 (545) (FB). 

“Department.” 

—“Department” of Govt, is a particular activity or a 
branch of Govt, under the political charge or control 
of minister or a minister of State responsible to the 
legislature. See Specific Relief Act (1877), S. 50. AIR 
1952 All 520 (DB). 


“Dependent.” 

See (1) Houses and Rents — Delhi-Rent Control 
Act (59 of 1958), S. 14. 

(2) Workmen’s Compensation Act (1923), S. 2 

(l)(d). 


“Deposit.” 

—“Deposit” and loan—Distinction between “deposit” 
not for a fixed term and loan is that the "deposit” 
does not impose an immediate obligation on the depo¬ 
sitee to seek out the depositor and repay him—He is 
to keep the money until asked for, whereas in the 
case of a loan it is the debtor or the person to whom 

the loan was paid who is to seek the creditor. See 
Limitation Act (1908), Art. 59. (1958) 2 Andh W R 


21 . . 
-“Deposit” does not mean sending money by money 
rder. See Houses and Rents - W B. Precises Rent 
lontrol (Temporary Provisions) Ad: (38 of 1948), 
. 12 (1) (b). AIR 1955 NUC (Cal) 2942. 
fc-Money belonging to one can be said to be in 
deposit” only with another person or authority. It 
an never be a “deposit” in the hands of the very 
erson to whom the money ' Mows. SeeL Pro™tent 
uDds Act (1925), S. 2 (a). AIR 1956 Mad 283 (FB). 

^e°Lindtatio°n Act (1908), Arts. 59 and 60. 


“Deprave” and "Corrupt. 

—Words “deprave” and “corrupt” in S. 3 (c), Rajas¬ 
than Dramatic Performances and Entertainments 
Ordinance, 1949, should be understood having re* 
card to the ordinary moral standards of the society. 
Considered thus, they are not vague. See Rajas¬ 


than Dramatic Performances 
Ordinance (29 of 1949), S. 3 (c). 
AIR 1953 Raj 162 (DB). 


and Entertainments 
1953 Cri L J 1283 1 


“Deprivation ” 

See Constitution of India, Arts. 31, 31A and 31B. 


"Deputy Tahsildar.” 

—Officer of the Revenue Department (Madras) 
exercising powers as stationary Sub-Magistrate is a 
“Deputy Tahsildar” and therefore a member of the 
Revenue -Subordinate Service. See Madras Service 
Manual Vol. 3. AIR 1956 Mad 613 (DB). 

“Derived”’ 

See also Income-tax Act:(1922), S. 4 (3). 

• -The word “derived” is not a term of art. Its use 
in the definition indeed demands an enquiry into 
the genealogy of the product. See Income tax Act 
(1922), S. 2(1) (a). AIR 1965 S C 1836. 

“Descend.” 

—Property is said to "descend” when the estate vests 
by operation of law in the heirs immediately upon 
the death of the ancestor. When property devolves 
by rule of hereditary succession on the death of an 
ancestor, it is said to “descend.” By the word "des¬ 
cend" is understood the passing of the property to the 
heir or heirs without disposition by will or by aliena¬ 
tion in the form of gift, sale etc. It is a transmi- 
sion by inheritance from ancestor to the next heir. 
AIR 1958 Punj 164 (165, 166) (Pr 7) (Pt C). 


“Descriptions.” 

©—The word "matter” in S. 5, Stamp Act does not 
convev the same meaning as the word “description” in 
in S. 6 of the Act. Both these words have different 
connotations. See Stamp Act (1899), S.4. AIR 1956 
S C35. 


"Desertion.” 

See (1) Madras Hindu Bigamy Prevention and 
Divorce Act (6 of 1949), S. 5 (1) (c). 

(2) Hindu Marriage Act (1955), S. 10. 

(3) Divorce Act (1869), S. 10. 

(4) Rajasthan Armed Constabulary Act (12 of 
1950), S. 0 (e). 


“Despatched ” _ r ^ t 

Spo Coal Mines (Conservation and Safety) Act 

(1952), S. 8 (1) (a). 


Detain.” 

See also (1) Constitution of Tndia, Art. 22. 

(2) Penal Code (I860), S. 498 

D.Ai.nnfiira Dflfflnfinn 5! H 


—Expression “failed to obtain promotion” in Cl. 5 of 
Chap. XIII of Regulations of under S. 10, M. B. Board 
Secondary Education Act, 1950, has to be read in the 
limited meaning which is known as "detaining a 
student in a class.” In the context the word "de¬ 
tain” would apply to a case where a student who 
seeks to be promoted, is not promoted to the higher 
class but is detained in the same class either because 
he does not secuire the requisite marks or because he 
is held back for adopting foul means at the examina¬ 
tion or for some such reason. But "detaining” must 
be by an authority. A student cannot be told, “since 
you left the c'ass in September, you are detained in 
that class.” See M. B. Board of Secondary Educa¬ 
tion Act (51 of 1950), S. 10. AIR 1959 Madh-Pri 


307 (DB). 


terioration.” 

xpression “deterioration” in S. 9 (2) (a) of Bom. 
id Requisition Act, 1948, is not used as distinct from 
mage”; it merely means "impairment in value, 
jay be from natural causes as well as from human 
tides, except when damage is done intentionally 
naliciously. See Bombay Land Requisition Act 
of 1948), S. 9 (2) (a). ILR (1958) Bom 771. 
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—Word "deterioration” in S, 72, Railways Act and 
S. 101, Contract Act is wide enough to include de¬ 
preciation in value on account ot a fall in the price 
ot goods. See Railways Act (1890), S. 72 (1). AIR 
1903 Orissa 08. 

“Determination.” 

—The expression “determination” in the definition of 
“award” in the Industrial Disputes Act, indicates 
only a coming to an end of a dispute. ^ See Industrial 

Disputes Act (1947), S. 10 (1) (c). AIR 1960 Ker 31 
(34). 

—Meaning of word “determination” in 73, Orissa 
Hindu Religious Endowments Act— Legislative his¬ 
tory dealing with new provisions of S. 73 reviewed 
as guide to proper interpretation. , See Orissa Hindu 
Religious Endowments Act (2 of 1952), S. 73. AIR 
1905 Orissa 76 (77.80) (DB). 

“Devadayam.” 

—The word “Devadayam” -is not decisive as to whe¬ 
ther the grant was to a temple or a personal grant 
burdened with service. There is no presumption 
that the grant is one in lieu of wages or one burdened 
with service. Question turns upon the particular facts 
of each case. AIR 1957 Andh-Pra 477 (DB). 

“Development of land.” 

—Acquisition “for the development and utilisation 
of land as an industrial area — “Development of 
land” means utilisation of potentialities of land by 
building or mining. See Constitution of India, 
Art. 31. AIR 1965 Bom 224 (DB). 

[Overruled on another point in AIR 1968 S C 870.] 

“Devolution.” 

—Words “devolution or succession” in Entry 47, 
List II, Sch. VII, of the Constitution, imply passing 
of property to another on death of person and cannot 
apply to transfers inter vivos. See Constitution of 
India, Sch. 7, List II, Entry 47. AIR 1962 Ker 97 
(DB). 

—Expression “devolution” “succession” or “trans¬ 
fer” in provincial and concurrent lists include parti¬ 
tion of joint family property. Chapter VI of Madras 
Aliyasanthana Act is enacted competently See 
Constitution of India, Sch. VII, List, Entry 18. AIR 
1950 Mad 042 (DB). 

Word “devolution” in O. 22, R. 10 has been used 
to connote the accession of aright. See C. P. Code. 
O. 22. R. 10. AIR 1952 Orissa 64 (DB). 

“Dharmila.” 

■ —The term “Dharmila” is not a term of art,'but is a 
convenient expression to describe those inams which 
are post-settlement as distinguished from those that 
are pre-settlement. Nedunuri Kameswaramma v. 
Sampati Subba Rao. (1903) 2 S C R 208 : (1903) 2 
JftJL J.tf Cl 49 , (1903) 2 Andh W H (SC) 49 : 

CPrTd ) 2 S C J 1131 AIR 1983 s C 884 (887) (Pt C) 
“Direction,” 

See also Payment of Wages Act (1936), Ss. 15 
and 17. 


•-“Finding’* can only be which is necessary for 
^Posal of appeal or case. “Direction” is a direction 
which the appellate or revisional authority is em¬ 
powered to give under the enactment. See Income- 

Act (1922), S. 34 (3), Second Proviso. AIR 1905 
& 1342. 

“Director.” 

See also Companies Act (1950), S. 2 (13). 

'•—Legal practitioner appointed “director” of com¬ 
pany, to enable him to represent company in indus¬ 
trial proceeding circumventing the Industrial Dis¬ 


putes Act — Effect stated — See Industrial Disputes 
Act (1947), S. 36. AIR 1955 N U C (Bom) 19. 

“Discharge.” 

See (1) Constitution of India, Art. 311. 

(2) Employees’ State Insurance ActJ (1948), 

S. 73. 

(3) Industrial Disoutes (Appellate Tribunal) 

Act (1950), S. 22. 

(4) Railways Act (1890), S. 138. 

(5) Limitation Act (1908), S. 7. 

“Discharged from liability.” 

•—Expression “Discharged from liability*, in Cl. 3, 
Para. 6, Art. Ill, in Schedule to Carriage of Goods by 
Sea Act, 1925, does not connote “free from remedy as 
regards liability” but is more apt to mem a total 
extinction of the liability following upon an extinc¬ 
tion of right—In view of international character of 
the rules, Courts should be slow to put an interpreta- 
tiou which would produce varying results in different 
countries. See Carriage of Goads hv Sea Act 
(1925), Sch. Art. Ill, Para 6, Cl. 3. AIR I960 S C 
1058. 

“Discharge from service.” 

See Constitution of India, Art. 311 (2). 
“Discipline.” 

—“Discipline and misconduct” — Breach of “disci¬ 
pline,’ or ‘misconduct* — Connotation of — Strictly 
possible connotation to be attached as “discipline” is 
the very core of police service. See Bombay Police 
Act (22 of 1951). S. 25(1). 1983 (2) Cri LJ 743: 
AIR 1965 Cuj 283 (DB). 

“Discovers.” 

See Tncome-tax Act (1922) (as amended in 1939), 
S. 34. 

’‘Discoverv.” 

See Evidence Act (1872), S. 27. 

“Discretion ” 

—“Discretion” means something to be done accord¬ 
ing to rules of reason aod justice, and not according 
to private opinion — See Income-tax Act (1922), 
S. 33 (4). AIR 1955 N U C (Pat) 5955 (DB). 

“Dishonest concealment of fact.” 

See Penal Code (I860), S. 415. 

“Dishonestly.” 

See Penal Code (1860), S. 24. 

“Dismiss.” 

—Word “dismiss” in fourth proviso to S. 82, U. P. 
District Boards Act, 1922, meaos to determine the 
appointment. Board which has power to make ap¬ 
pointment has also power to unmake it. See U. P. 
District Boards Act (1922), S. 82. 1959 All L J 197. 

“Dismissal from service” and “dispensing with 
service.” 

—Consequencfs of “dismissal” and “dispensing with” 
services are different. Punishment in the former 
involves some serious consequences to the person 
affected and is also a slur on his character. In such 
a case he should be afforded an opportunity. In the 
latter case, it is open to the master to dispense with 
services of a servant unless he was bound by some 
agreement not to do it. (1959) 1 Lab L J 554 (Andh 
Pra). 

“Dismissal,” “removal” and “reduction in rank.” 

See (1) Civil Services (Classification, Control and 
Appeal) Rules, R. 55. 

(2) Constitution ot India, Art. 310-311.' 

(3) C. P. and Berar Home Guards Act (1947). 
“Displaced land-holder.” 

^ h if in ?vu ds « atplaces Xand V-His death tak¬ 
ing place at Y before partition of country — On parti- 

5i?nH X g0 J n ? Pakistan and Y to India — A’s name 

S?J2S ,e ji° j® s £°, wn iQ iamabandi as owner of 
abandoned land in Pakistan-A held was not a “dls- 
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placed land-holder.” ILR 1958 Punj 1090, Over¬ 
ruled. See East Punjab Refugees (Registration of 
Land Claims) Act (12 of 1948), S. 2 (c). A I R 1964 
Punj 246 (249) (DB). 

"Displaced peron.” 

See (1) Debt Laws—Displaced Persons (Debts Ad¬ 
justment) Act (L951), S. 2 ( 6 ) (a). 

(2) Debt Laws — Displaced Persons (Debts Ad¬ 

justment) Act (1951), S. 2 (10). 

"Dispossession.” 

See (1) Criminal P. C. (1898), S. 145. 

(?) Limitation Act, Arts. 142 and 144. 

(3) Tenancy Laws—Bengal Tenancy Act (1885), 

Sch. 3. Art. 3. 

(4) Tenancy Laws — Bihar Tenancy Act (8 of 

1885), Sch. 3, Art. 3. 

(5) Tenancy Laws — Pepsu Tenancy and Agri¬ 

cultural Lands Act (13 of 1955), S. 32FF. 

"Dispute.” 

See also (1) Criminal P C. (1898), S 145. 

(2) Indu'trial Disputes Act (1947). Ss. 2 (K), 
and 10 . 

—Word "dispute” in S. 2 (j) of the Bengal Co-opera¬ 
tive Societies Act has a limitation. It has to touch 
the business of the co-operative society — See Co¬ 
operative Societies — Bengal Co-operative Societies 
Act (21 of 1940), S. 2 (j). AIR 1958 Cal 373. 

"Dispute pertainirg to agreement.” 

See Arbitration Act (1940), S. 2. 

"Dispute touching business of society.” 

See Co-operative Societies — Co-operative Societies 
Act (1912), S. 43(2). 

"Disqualification attaching to a conviction.” 


'distinct matters” in S. 5 and ‘descriptions’ in S. 6 
have different rconnotations. See Stamp Act (1899) 
S. 4. AIR 1956 SC 35. ' 

"Distinct offence.” 

See Criminal P. C. (1898), S. 233. 

"Distribute..” 

—Ordinary and general meaning of the word "dis¬ 
tribute” conveys spreading of the goods anywhere by 
whatever means that may be employed. See Drugs 
Act (1940) ; S. IK (a). 1962 (1) Cri L J 16 : AIR 1962 
Bom 21. 

"Distributed as dividends.” 

—Income-tax Act (1922), S. 23 V — "Distributed as 
dividends”—Meaning of — Declaration of dividends 
amounts to distribution within meaning of S. 23A — 
It does not mean actual payment. See Income-tax Act 
(1922), S. 23A. 1962 M P C 465. 

"Distribution of capital assets.” 

9 —The expression "distribution of capital assets" in 
the third proviso to sub-s. (1) of S. 12B of the Income- 
tax Act, 1922, means distribution in specie and not 
distribution of sale proceeds of caoital assets. See 
Income-tax Act (1922), S. 12-B (1). AIR 1960 S C 751. 

"District.” 

—In interpreting the word "district” in S. 488(8), 
Criminal P. C. it is Dot only the word "district” 
which ooe must have regard to, but the entire ex¬ 
pression ‘any district where he resides.’ The express 
use of the word "district” should not be given any 
meaning different from normal connotation of that 
word. See Criminal P. C. (1898), S. 488 ( 8 ). 1965 (2) 
Cri L J 73 : AIR 1965 Bom 107. 

"Dividend.” 


—There is a vital distinction between a "disqualifica- 
tion attaching to a conviction” and the taking of 
proceedings,' consequent upon such a conviction. 
What S. 12A of Madras Probation of Offenders Act, 
has in view, when it used the former expression, is 
an automatic disqualification flowing from a convic¬ 
tion and not an obliteration of the misconduct of 
the accused. See Madras Probation of Offenders Act 
(3 of 1937), S. 12 A. (1956) 2 Mad L J 562. 

"Disqualified by or under any law made by Parlia¬ 
ment.” 

See Constitution of India, Art. 191 (1) (e). 
"Disqualify” 

— Candidate debarred from appearing at University 
examination — He does not possess legal capacity to 
pass the examination—Fact that he actually appeared 
at and passed the examination or was actually de¬ 
clared to have passed, is wholly immaterial. See 
University of Saugar Act (M P Act XVI of 1946), 
S. 32. AIR 1961 Madh Pra 356 (DB). 

"Dissolution of marriage ” 

#—Word dissolved’ in S. 26, Travancore Nayar Act 
(1088) means not only dissolution by act of parties 
or through Courts of law but includes also a natural 
termination of the marriage by the death of the wife. 
See Travancore Nayar Act (1088), S. 4. AIR 1955 
Trav-Co 235 (FB). 

"Dissolution of Parliament.” 

•-Effect of dissolution and prorogation of Parlia¬ 

ment stated. See Constitution of India, Art. 107. AIK 
1962 S C 694. 

"Distinct matters” and "Descriptions.” 

0 —In popular sense, the expression "distinct 
matters” would connote something different from 
distinct ‘categories.’ The word ‘matter* in S. 5, Stamp 
Act, was not intended to convey the same meaning 
as the word “description” in S. 6 . The expressions 


—Ordinary meaning of “dividend” is the receipt 
by a share-holder by reason of his being a share¬ 
holder of a part of profits of the company of which 
he is a share-holder. See Income-tax Act (1922), 
S. 2 (6 \) (a). AIR 1956 Bom 381 (DB). 

"District Judge.” 

—Expression "District Judge” used in S. 7 (3) (b) 
of the Industrial Disputes Act, 1947, does not include 
an Additional "District Judge” — AIR 1954 Assam 
161, - Dissented from. See Industrial Disputes Act 
(1947), S. 7 (3) (b). AIR 1950 Madh Bba 183 (DB). 

"Divyadesh.” 

—‘.Divyadesh” is a temple of greater religious efficacy 
where Vaishnavas ate enjoined to take charnamrit 
even in presence of non-Vaishnavas as opposed to 
other temoles where they are avoiding to do so. 1961 
B L J R 206. 


Document.” _ „ 

See also Penal Code (1800), S 29. 

-Any decipherable information which is set down 
n a lasting form would be a "document” as defined 
n S 3 (18), General Clauses Act and as found in the 
iefinition of ‘paper’ in S. 1, Press and Registration of 
looks Act, as amended io 1955. See Press and Regis- 
ration of Books Act (1867) (as amended by Act 55 oj 
L955), S. 1. AIR 1960 Andh Pra 176 :1960 Cri L J 

152. 

-‘Currency’ which will include foreign currency 
;omes within the meaning of other "document in 
5.19 (3), Foreign Exchange Regulation Act. VVora 
book’ will also be included in term 'document It 
is perhaps to avoid vagueness or doubt that book s 
specially^ mentioned in .-addition to other docu¬ 
ments ’The word "document” is used in the sense 
“ which it is denned in S 3 ,18) of the Genera 
Clauses Act. See Foreign Exchange Regulation A 
(1947), S. 19 (3). 1962(2) Cri L J 794 1 AIR 1962 

Tripura 50. 
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“Dow not include.” 

—Words "means,” "Includes” and ‘‘but does not 
include” in the definition of 'Wages’in S. 2 (vi) of 
the Payment of Wages Act, clearly shows that the 
definition is an exhaustive one and no other meaning 
can be assigned to the term ‘wages’ than is given in 
the definition. See Payment of Wages Act (4 of 1938), 
S. 2 (vi). AIR 1950 Madh Bha 152. 

"Domain or homefarm land” 

—■Alternative expression ' homefarm land of the land¬ 
holder" in S. 3 (10) (b) (i), Madras Estates Land Act 
is intended to explain the meaning of the word 
‘domain.’ That is what the legislature intended a 
‘domain’ to be — Meaning of ‘domain’ compared 
with meaning of words ‘domain’ ‘de mesne’ and 
‘demain’ in England. See Tenancy Laws — Madras 
Estates Land Act (l ot 1908). S. 3 (2) (d). AIR 1958 
Mad 95 (DB). 

"Domicile.” 

See (1) Bombay Beggars Act (23 of 1945), S. 5. 

(2) Citizenship Act (1955), S. 6. 

(5) Constitution of India, Arts. 5, 15 and 51. 

(4) Divorce Act (1809), S. 2. 

(5) Succession Act (1925), Ss. 9, 15, 10. 

■"Domiciled in England or Wales.” 

—The words “domiciled in England or Wales” as 
applied to India must be interpreted as "domiciled 
in the Union of India” and not as domiciled within 
admiralty jurisdiction of the respective Courts of 
Admiralty in Calcutta, Madras or Bombay. The 
criterion of domicile is the existence ol one system of 
law and the whole of Indian Union can be regarded 
as the area of domicil wherein one system of law 
prevails. See Letters Patent (Calcutta) (1805), Cl. 32. 
AIR 1954 Cal 415. 

"Done or intended to be done.” 

—The expression “done or intended to be done” in 
S III (2) of the Orissa Gram Panchayats Act would 
carry the same connotation as the expression "acting 
or purporting to act” in S. 197, Criminal P. C. See 
Panchayats — Orissa Gram Panchayats Act (15 of 
1948). S. 111(2). (1965) 31 Cut L T 314 i (1905) 
7 O J D 294 : ILR (1965) Cut 255. 

"Dried coconuts.” 

—Distinction between fresh coconuts, "dried coco¬ 
nuts” and tender coconuts pointed out. See Sales 
Tax — A. P. General Sales Tax Act (0 of 1957). S, 0, 
Sch. Ilf. Item 5 (1965) 16 S T C 511 (AP) i AIR 
1966 Andh Pra 128. 

"Drinka.” 

—Word "drinks” in Entry No. 49, M P. General 
Sales Tax Act, in Part II, Sch. (I, is followed by 
words ‘such as’ and ends with “etc.,’ Words ‘such as’ 
and ‘etc.’ are words of limitation. Rule of ejusdem 

f eneris must be applied. See Sales Tax — Madhya 
radesh Geoersl Sales Tax Act (1958), Sch. II, 
Part VI, Item 1. AIR 1965 Madh Pra 71 (DB). 

"Driving.” 

—The Motor Vehicles Act makes a distinction between 
"driving” a motor vehicle and its ‘user.’ See Motor 
Vehicles Act (19^9), S. 42(1). 1960 Cri LI 923 t AIR 
I960 Mad 265. 

"Droit” and "permis.” 

—The French word ‘droit’ is a word of general im¬ 
port. By reference to French English Dictionary 
by Harrap, it is seen that one ot its meaning is 
"right" as known in English. Another meaning which 
it has acquired In legal parlance is "charge,” ‘lee 
due.’ Therefore) use ot the word ‘droits' will not be 
conclusive as to whether the charge is fee or a tax. 
But the word ‘permis' will provide a olue to the 
import of the levy. According to the same dictionary, 


‘permis’ means permission and it is used to mean 
license. The use of the word ‘droits’ in juxtaposition 
with the word ‘permis’ would indicate, that the 
provision refers to a fee. See Decree of French Re* 
public (D/- 12-3-1880), Art. 44 (0). 1965 Mad W N 
328 : ILR (1966) 1 Mad 93. 

"Drug.” 

—The word "drug” should not be confined to medi¬ 
cinal “drug” as defined in Drugs Act. It includes 
dangerous drugs also. See Constitution of India, 
Art. 372 il). 1955 Andh L T (Crj 205. 


“Drunk” — Meaning of. 

— Word "drunk” in S. 85 (1) (3), Bombay Prohibition 
Act is not synonymous with to "drink” defined in 
S. 2(12) of the Act. Expression “drunk” in S. 85 (1) (3) 
must be given its plain natural meaning, viz as over¬ 
come by alcoholic liquor or intoxicated. See Bombay 
Prohibition Act (25 of 1949), S. 85 (l). Cls. (1), (3). 
1956 Cri L J 384 « AIR 1956 Bom 173 (DB). 

"Due.” 

—The word "due” in S. 13, Madras Agriculturists 
Relief Act means "that which one contracts to pay," 
Meaning ‘payable’ is also not inappropriate. See 
Debt laws — Madras Agriculturists Relief Act (4 of 
1938), S. 13. AIR 1957 Andh Pra 546 (FB). 

—Expressions "due” and "assessed” do not connote 
the same meaning — Sales Tax — Mysore Sales Tar 
Act (1948), S 20. (1951)2 ST C 35 r 29 MysLJ72« 
52 Cri L J 440 : ILR (1951) Mys 403 : AIR 1951 Mys 
37 (38) (Pt B) (Pr 3). 

#—"Due”—Meaning of considered. 1962 Cur L 136: 
64 Pun L R 255 : ILR (1962) 1 Punj 211 : AIR 1962 
Punj 256 (200, 261) (Pt C) (Pr 10) (FB). 

#—"Sums due under this Act” in S. 30, Displaced 
Persons (Compensation and Rehabilitation) Act would 
also cover ‘sums payable under this Act’ or even 
'sums recoverable under this Act" and in that case 
they need not necessarily be ‘owned.’ See Displaced 
Persons (Compensation and Rehabilitation) Act (1954), 
S. 30. AIR 1961 Punj 34 (FB). 

—A debt or other obligation is "due" when it is legal¬ 
ly enforceable i.e., when the creditor has a right to 
demand payment and to enforce collection. See Ad¬ 
ministration of Evacuee Property Act (1950), S. 48. 
AIR 1957 Punj 58 (DB). 

‘•Due and own.” 

Ordinarily "due” means payable. As a noun it 
connotes an existing obligation. As an adjective it 
means capable of being justly demanded, claimed as 
of right, payable. 

The dictionary meaning of the word "own* is to 

have a good legal title to or to hold as a property. 

Owner is one who has an absolute dominion over it. 

See Debt Laws — Madras Agriculturists Relief Act 

S ‘ 4 (h >‘ (’ 52 > 1952*2Mad L ] 36 : AIR 
1953 Mad 174. 


“Due process of law." 

See also Constitution of India, Art. 21. 

• -Per B. K. Mukherjea J.— “Due” means "what is 
just and proper” according to the circumstances of a 
particular case. The best description of the expres¬ 
sion "due process of law” would be to say that it 
means in each particular case such an exercise of the 
powers of Government as the settled maxims of law 
permit and sanction and under such safeguards for 
the protection of individual rights as those maxims 
prescnbe for the class of cases to which the one in 
question belongs. (1950) 2 Mad LJ 42* 63 Mad 
L W 638.1950 S C J 174 1 51 Cri LI 1383,1950 SC 
?88 ,-1950 Mad W N495 , 1950 Mad W N(CrO 

192)* AIR 1950 S C 27 (99 ’ 108) < Pt ZP > (Pm185, 
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“Dukhtar Khana Niehin.” 

—The terra seems to have become more or less a term 
of art well understood in Jammu and Kashmir State 
as implying something more than the meaning refer¬ 
red to (that is nearly •'resident daughter”). When a 
daughter is spoken of as Kbana Nishin, the concep¬ 
tion seems to be that “the father treated such daughter 
in all respects as a son and that by custom she is 
entitled in the matter of inheritance to occupy the 
same position as a son would have done.” (’49) 8 1 & 
K L R 117 (DB). 

“Duly.” 

—The word “duly” appearing in the expression 
"duly” submitted for examination” in S. 510, Crimi¬ 
nal P. C., means 'properly.’ The word ' only” empha¬ 
sises the fact that -proof of “identity” of the article 
sent to the Chemical Examiner with articles examined 
by him must be established. 1905 (1) Cri L J 3211 
AIR 1965 Orissa 38 (42) (Pt F)(Pr 8) (DB). 

"Duly authorised agent.” 

See Motor Vehicles Act (1939), S. 110-A (1) (c). 

"Duly made.” 

—•Word "duly” means “such as ought to be,” ‘fitting’ 
•proper,’ 'such as is required’ etc. The word used in 
S. 533, Criminal P. C. is ‘made’ and not “recorded” 
and the word "duly” governs the making of the con¬ 
fession and not the recording of it. See Criminal 
P. C. (1898), S. 533. AIR 1955 NUC (All) 4425 (DB). 

“Duly served.” 

©—Substituted service upon'defendants in terms of 
O. 5, R. 20. Civil P. C., mav or may not be “due 
service” required by 0. 9,R. 13. See Civil P.C. (1908), 
O. 9, R. 13. AIR 1957 Andh Pra 1 (FB). 

"Duly stamped.” 

See Stamp Act (1899), S. 35. 

"During pendency of the application ” 

—Words "during pendency of the application” in 
Proviso to S. 02, Motor .’Vehicles Act will include 
any period of time subsequent to the disposal of the 
application bv R. T. A. See Motor Vehicles Act 
(1939), S 02, Proviso. AIR 1958 Ker 140. 

“Duties of excise.” 

See Constitution of India, Sch. 7, List 1, Entry 84. 
“Duty.” 

—Word "duty” connotes obligation. It connotes 
that one cannot refuse to perform the act but is 
bound to do it. ‘Discretion’ and “duty” have 
different concepts. See Limitation Act (1908), 
Art. 182 (5). AIR 1963 Andh Pra 452 (DB). 

“Dwelling house.” 

See (1) Partition Act (1893), S. 4. 

(2) Income-tax Act (1922), S. 4.A (a) (ii). 

“Dying intestate.” 

See Hindu Succession Act (1950), S. 8. 

“Earnest money.” 

—"Earnest money” is the sum of money paid by the 
buyer of property under a contract of sale in order to 
bind the seller to the terms of the agreement for 
sale. It is a guarantee for the performance of a 
contract. When the transaction goes forward, the 
"earnest money” becomes a part of the purchase 
money. It is forfeited if the transaction falls through 
by reason of the fault or failure on the part of the 
buyer and the buyer cannot get it back Deposit 
distinguished from "earnest money.” AIR 1956 
Vindh Pra 42 (43). 

‘‘Eating house” 

—Expression "eating house” is not defined in the 
Calcutta Municipal Act and as such, referring to the 
dictionary meaning "eating house” means a re¬ 
staurant where meals or food taken at one time may 


be had by the customers and therefore such an "eat¬ 
ing house” is distinguished from a place where 
food is manufactured, aold, stocked, distributed or 
exhibited for sale, bee Municipalities — Calcutta 
Municipal Act (33 of 1951), S. 442. 1966 Cri L J 
525 i AIR 1906 Cal 203. 

“Edible.” 

—The word "edible” should be interpreted to mean 
fit to be eaten as food. (1961) 12 S T C 210 i i960 
All VV R (HC) 368 i 1960 All L J 491. 

“Effect of an award.” 

—Words “effect of an award” in S. 32, Arbitration 
Act are wide enough to cover a suit to enforce an 
award. Suit to enforce a claim under aa award is 
hit by S. 34 of the Act. AIR 1944 Nag 24, Dissented, 
from. See Arbitration Act (1940), S. 32. AIR 1964 
Orissa 21. 

“Either.” 

—Either—Means each and not both. See Land Ac- 
quisition Act (1 of 1894), S. 17 (3). AIR 1965 Boro 
224 (DB). 

[Overruled on another point in AIR 1968 S C 870.] 
“Either .... or.” 

—Words "either” ‘or’ in S. 2 (q), M. B. Sales Tax Act 
are not used in any technical sense, they denote two 
states of affair in which a turnover would be found. 
See Sales Tax—M. B. Sales Tax Act, Smt. 2007 (30 of 
1950), S. 2 (9). AIR 1958 Madh P/a 10 (DB). 

“Ejected,” 

—Word "ejected” In S. 27, M. P. Tenancy (Amend¬ 
ment) Act, 1947, has not been used in the restricted' 
sense of eviction in execution of a decree or order of 
ejectment. It means that person was dispossessed 
of his holding as a consequence of a decree or an 
order passed under either of sections 171 or 180 of 
the U. P. Tenancy Act. See Tenancy Laws — U. P, 
Tenancy (Amendment) Act (10 of 1947/, S. 27 (1) (c)_ 
AIR 1955 NUC (All) 3303 (DB). 

—Word “ejected” in S. 112, Maihar State Quanoon 
Mai includes every case of dispossession not made 
according to provisions of the Act. See Tenancy 
Laws — Maihar State Quanoon Mai, S. 112. 1962‘ 
M P L J 884. 

“Ejectment.” 

—Word "ejectment” has not been defined in the 
U. P. Zamindari Abolition and Land Reforms Act* 
1951. In Murray’s‘New English Dictionary’ Vol. 3,. 
the following has been mentioned with regard to 
‘eject’ : "Thrown out; the term was coined by Prof* 
Clifford on analogy of subject, objection to throw,, 
to throw from within, to turn out, evict (a person) 
from property or possession esp. in law.” See 
Tenancy Laws—U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 7 (b). 1963 All L J 338. 

“Eiusdem generis.” 

See Interpretation of Statutes. 

“Election.” 

See (1) Constitution of India, Arts. 7l (l), 220. 

(2) Municipalities — C. P. and Berar Munici¬ 

palities Act (2 of 1922), S. 3 (a). 

(3) Municipalities—Rajasthan Town Municipal 

Board Chairman Election Rules (1951), 
R. 14. w . . 

(4) Municipalities — Rajasthan Town Munici¬ 

palities Act (23 of 1951), S. 19. 

(5) Municipalities—Travancore District Muni¬ 

cipalities Act (23 of 1110 ME), S. 323. 

(0) Panchayats — Bihar Municipal Elections 
and Election Petition Rules, R. 7 (1). 

(7) Panchayats—Gujarat Panchayat Act (6 ofc 
1902), S. 24. 
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(8) Panchayats — M. B. Panchayat Act (58 of 

1949). 

(9) Panchavats — Madras Village Panchayats 

Act (10 of 1950). S. 11(2). 

(10) Panchayats — U. P. Panchayat Rai Act (20 
of 1947). S. 12(c) (1). 

(11) Representation of the People Act (1951), 
S. 2 (d). 

(12) United Khasi-Jaintia Hills Autonomous 
District (Appointment and Succession of 
Chiefs and Headmen) Act (1959), S. 5. 

“Elector.” 

—Word “elector” has not been defined in the Madras 
Village Panchayat Act or ;the Rules under it—Con- 
sequently the word appearing in R. 1 (1) of the Rule 
for the ‘Decision of Election Disputes’ under the Act 
must be given its normal dictionary meaning, namely 
any person entitled to elect. See Panchavat— Madras 
Village Panchayat Act (10 of 1950), S. 21. (1902) 1 
Mad L J 422. 

“Electrical and mechanical products.” 

—An electric torch case is receptacle in which the 
torch batteries are kept and must be deemed to be 
an electrical, mechanical or general engineering 
product within meaning of Sch. 1, Etpl., Item 241 
of Employees’ Provident Funds Act. A I R 1950 All 
495, Reversed. AIR 1959 All 183 (134) (Pt A) (Pr 4) 
(DB). 

—Electrical product does not mean anything pro¬ 
duced through electrical process. Words “electrical 
and mechanical” have not been used in the schedule 
in Employees Provident Funds Act only in contra¬ 
distinction with hand-made products. The words 
have to be given narrower meaning. Words do not 
cover all products which are made by means of 
mechanical or electrical process but means products 
which are utilised tor purposes of producing electri¬ 
city or implements and other apparatus and machi¬ 
nery or goods like fans, radio and battery cells. A 
torch case is only an article for purposes of keeping 
batteries and not for purposes of generating electri¬ 
city. See Employees Provident Funds Act (1952), 
S. 1(3). AIR 1959 All 495. . ' 

[Reversed in AIR 1959 All 133.] 

“Electrical goods.” 

—Only such articles, the use of which cannot be 
had except with the application of electric energy 
can be termed “electrical goods” or appliances. See 
Sales Tax—Madras General Sales Tax Act (9 of 1939). 
S. 3 (2) (viii). AIR 1955 Mad 056 (DB). 

“Electrical, mechanical or general engineering pro¬ 
ducts”. 

Se0 Employees’Provident Funds Act (1952), S. 1 
(3) and Sch. I. 

“Embezzlement”. 

See Penal Code (1890), S. 405. 

"Emergency.” 

—Urgency and emergency—Former relates to a situa¬ 
tion requiring prompt action while the latter indicates 
situation suddenly arising and demanding prompt 

a stronger word. See Land Acquisition 
Act (1894), S. 4. AIR 1959 Punj 538. 

"Employed”. 

See (1) Factories Act (1948), Ss. 2 (1) and 00 (1) (b). 

(2) Industrial Disputes Act (1947), S. 2 (s). 

(3) Criminal P. C. (1898), S. 4. 

“Employed in the construction". 

r- Expression "employed in the construction” in 
pch. II, Cl. (viii), Workmen’s Compensation Act 
means not necessarily actually employed to construct, 
out employed in connection with the construction — 
Building Inspector employed to see that (hose who 
«e concerned in the construction are building accord¬ 


ing to the plan, has nothing to do with the construc¬ 
tion and is not one “employed in the construction”* 
See Workmen’s Compensation Act, S, 2 (n) and 
Sch. II, Cl. (viii). (1951) 55 C W N 496. 

“Employee”. 

—“Employee” does not mean ex-employee or a person- 
whose contract of service has beeD put an end to.. 
See Companies Act (1950), S. 419. 1962 (1) Cri L J 
706 . AIR 1962 Bom 130 (DB). 

— “Employee” does not include an ex-employee. 
See Constitution of India, Art. 220. (1965-60) 26P 
F J R 472 s ILR (1965) 2 Puni 837 (DBj. 

— Definition of “employee” as given in S. 2 (b) of the- 
Employees’Provident Funds Act, 1952, must be res¬ 
tricted to such employees who are paid wages and 
who do not receive compensation or monthly salary 
exceeding Rs. 200/-. See Employees’ Provident Funds 
Act (1952), S. 2 (b). AIR 1959 Punj 27. 

[Reversed in AIR 1962 Punj 507.] 

‘‘Employer”. 

— Word “emoloyer” as defined in S. 2 (6) of U. P. 
Shops and Commercial Establishments Act includes 
a person having charge of or owning the business iof 
a shop or commercial establishment and is not con. 
fined to a person employing some one to assist him 
in the conduct of his business. (1958) All L T 333., 
Overruled. AIR 1901 All 599 (600) (Pt A) vPr 5> 
(DB). 

— Word “Employer” used in U. P. Shops and Com¬ 
mercial Establishments Act, 1947, contemplates such 
an owner of the shop who has engaged some em*- 
ployees to help him in running his business and does 
not convert an owner of the shop per se into an 
employer, even when he has no 'employees’. See 
U. P. Shops and Commercial Eetablishments Act 
(22 of 1947), S. 10. 1958 All L J 333. 

[Overruled in AIR 1901 All 599.] 

— “Employer” in S. 2 (1), Mines Act — Whether 
person is “employer” is primarily a question of fact* 
Where a person is entitled to share the profits has a 
power to check the accounts and is liable to contri¬ 
bute for the construction of structures, he must be 
celled a “owner”. See Coal Mines Provident Fund 
and Bonus Schemes Act (1948), S. 2 (e). AIR 1959 
Lai 208. 

Word “employer” has been used in a very pecu¬ 
liar sense in S. 2 (7), M. B. Shops and Establishments 
Act. So far as S. 10 (1) of the Act is concerned, an 
“employer” would be an owner, whether or not he 
employs one or more hands in the establishment. See 
Madh; y <? rt Bh arat Shops and Establishments Act (7 of 
1952), S. 2 (3). 1961 M P L J 113. 

— In the absence of definition of “employer” in the 
Payment of Wages Act, in the case of a private limited 
company, the Directors are ‘ employers”. See Payment 
of Wages Act (1930), S. 3 (b). AIR 1964 Pat 292. 

“Employment”. 

# — The real test for deciding whether contract is 
one of “employment” is to find out whether the 
agreement is for the personal labour of the person 
engaged, and if that is so, the contract is one of 
employment whether the work is time work or 
peace-work or whether the employee did the whole 
work himself or whether he obtained the assistance 
ot other persons also for the work. See Representa- 

S°C 444^* >e0 * > 8 Act (1951), S. 123 (7).,AIR 1957 

x5f? lojrme ^r med in Entr V 8, Part I, 

~ °* Minimum Wages Act should be construed, 

1 ° oftbe legislature and 

S * in S e most sense of "the action 

° r th0 . state of bei °8 employed” and 
not wiUi. reference to any particular trade^busiuess 
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or occupation. See Minium Wages Act (1948), Sch. A, 
Part I, Entry No. 8. AIR 1958 Bom 332 (DB). 


[Reversed on another point in AIR 1900 S C 1068.] 

~ ^ er . R ar naswami J. — Words “employment” and 
appointment” connote two different concepts. Latter 
obviously, refers to appointments an office. The term 
appointment implies conception of tenure, duration, 
emolument and duties and obligation fixed by law or 
by some rule having the force of law. These elements 
are absent in the case of ‘ employment 0 which is a 
contract for a temporary purpose. 


Per Ahmed J. — “Employment” refers to a condi¬ 
tion in which a man is kept occupied in executing 
any work. It means not only appointment to any 
office for first time but also continuity of that appoint¬ 
ment. See Constitution of India, Art. 16. AIR 1957 
Pat 617 (DB). 


“Employment injury”. 

— Employee while going into the factory collaping 
due to heart failure — It is neither an accident as 
usually understood nor is it the result of occupational 
disease — Death is not as the result of “employment 
injury” as defined in S 2 (8) Employees’ State Insur- 
ance Act. See Employees’ State Insurance Act (1948), 
S. 2 (8). AIR 1959 Madh-Pra 338. 

^‘Enactment”. 

— The expression “enactment” applies not only to a 
complete Act but also to the various provisions in an 
Act. AIR 1958 All 109 (110, 111) (Pt B) (Pr 5) (DB). 

'Encumbrance” 

—“Encumbrance” in its widest sense is a right which 
limits or derogates from some more general right 
belonging to some other person in respect of the same 
subject-matter. It runs with the right encumbered by 
it and follows the encumbered right into the hands 
of a new owner, so that a change of ownership will 
not free the right from the burden imposed on it. 
AIR 1955 N U C (Orissa) 2472 (DB). 

There is no definition of “encumbrance” in Bihar 
Land Reforms Act, the legislature in using the word 
in S. 4 (a) of the Act could not have used it in the 
sense in which it is used in S. 101 (a) of Bihar 
Tenancy Act read with S. 2 (t) of Bihar Land Reforms 
Act. The word “encumbrance” in S. 4 has been used 
in its general or dictionary meaning, that is, in the 
sense of a burden of charge upon property. See 
Tenancy Laws — Bihar Land Reforms Act (30 of 
1950), S. 4 a). AIR 1958 Pat 589 (DB). 

[Overruled on another point in AIR 1963 S C 454]. 

—Property subject to right of pre emption — Right is 
not encumbrance. See Punjab Pre-emption Act (1 of 
1913), S. 4. ILR (1961) 2 Pun 882. 

“Encumbrances ” 

See Displaced Persons (Compensation and Rehabili¬ 
tation) Act (1954), S. 12. 

“Endal ” 

—The suffix “endal” denotes generally a hamlet of a 
big village See Tenancy Law—Madras Estates (Abo- 
lition and Conversion into Ryotwari Act) i20 of 1948/ 
(1962) 1 Mad L J 170. 

“Endorsed”. 

— ‘ Endorsed” — Means personal signature. See West 
Bengal Land Acquisition and Requisition Rules 
(1948), R. 3 (1). AIK 1962 Cal 269. 

“Endorsement in blank”. 

See also Negotiable Instruments Act (1881), S. 10. 

— “Endorsement in blank” means writing one’s name 
merely on the back of the instrument without speci¬ 
fying any restrictions as to payee, manner of payment 


etc., which details may be filled in bytheholde r 

* er f?Lwhatever manner he likes. See Railways 
Act (1899), S. 72. AIR 1959 Pat 438. y 


“Enforce.” 

—Word “enforce” in Art. 183, Limitation Act, 1908, 
is wider in implication than the word ‘execute.’ See 
Limitation Act (1908), Art. 183. AIR 1956 All 32. 

“Enforcement.” 

—Word‘enforce’in the expression “enforce the pay 
me_Dt of the loan made” in S. 295 (3), Companies Act, 
1950, means the taking of such action on the part of 
the creditor which compels the debtor to effect re¬ 
payment of the loaD, such as institution of a snit, 
attachment or sale of the latter’s properties etc. See 
Companies Act 11950), S. 295 (3). 1963 (l) Cri L J 

61 : AIR 1963 Raj 6. 


“Engage.” 

—Word “engage” has not the same connotation as 
the word ‘appoint'. A person acting under the direc¬ 
tions of a Public Prosecutor is obviously a person 
‘engaged’ by the Public Prosecutor. See Criminal 
P. C. (1898), S. 4 (1) (t). 19S5 (1) Cri L J 150 * AIR 
1905 Cal 79. 


"Engagement.” 

—Word “engagement” in S. 1, Madras Irrigation 
Cess Act, is not qualified in any way and is not limited 
to cases of “engagements” deducible from the circum¬ 
stances under which the peisheush was determined 
at the time of permanent settlement but include all 
“engagements’’ between the Government and the 
zamindar that might have been made at any time 
after the permanent settlement. See Madras Irrigation 
Cess Act (7 of 1805), S. 1. AIR 1955 N U C (Andhra) 
5848. 


“Enquiry.” 

See also under W. & P.—‘Inquiry.’ 

—“Enquiry” within the meaning of S. 202, Cri. P. C. 
is not limited to and does not necessarily mean an 
“enquiry” and examining witnesses or by holding 
invesligation into the case, in any particular form. 
GoiDg to the scene of occurrence and making a local 
"enquiry” is within the competence of the Magistrate. 
See Criminal P. C. (1898), S. 202. 1957 Cri L J 504 i 
AIR 1957 Assam 76. 


“Enter.” 

—Expression' “enter” in Rule 3 of Passport Rules, 
includes travel within territory also-Offence is con¬ 
tinuing one within S. 182, Criminal P. C See Pass¬ 
port Rules (1950), R. 3. 1965 (1) Cri L J 410 i AIR 
1965 All 158. 

—The connotation of the word “enter” is sufficiently 
wide to cover even cases where the entry is con¬ 
tinued or retained, just as the word ‘omitted’ would 
cover the case of the person who is a member of the 
company being struck out See Companies Act (1913), 
S 38 (l) (a*. 1 1953) 23 Com Cis 108 (Mad): AIR 
1955 NUC (Mad) 1004. 

“Entered.” 

—Reasonable interpretation of the words “entered” 
in the electoral roll contained in S. 2_(i) (e) of the 
Representation of the People Act, 1951, should be 
“included in the electoral roll.” See Representation 
of the People Act (1951), S.2(l)(e). AIR 1959 Pat 
450 (DB). 


tering into enquiry.” 

entering into an enquiry” does not necessarily 
n following the procedure of physically hearing 
i sides or taking evidence. It really means apply- 
an enquiring mind to the claim. See Houses an 
ts-U. P. (Temporary) Control of Rent and Evic- 
Rules (1949). R. 6. 1958 All W-R (HC) 7o2. 
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“Eatering od the reference.' 

See Arbitration Act (1940), Sch. I, Rule 3. 

“Entertain.” 

—Magistrate holding that he could not “entertain” 
petition—Use of the word‘entertain’ shows that he 
doubted his own jurisdiction. See Municipalities— 
Bengal Municipal Act (15 of 1932), S. 529A. AIR 
1956 Cal 393. 

—The word ‘ entertain” means “to receive and take 
into consideration” The plain meaning of the expres¬ 
sion no Civil Court shall have jurisdiction to “enter¬ 
tain a suit” is that no Civil Court shall have jurisdic¬ 
tion to entertain a suit in its inception. See Motor 
Vehicles Act (1939), S. 110F. AIR 1961 Madh Pra 
295 (DB). 

—The word “entertain” used in respect of a suit 
means “to receive and take into consideration.” AIR 
1955 Manipur 39 (41) (Pt B) (Pr 6 ). 

“Entertainment.” 

—Natural import of the word “entertainment” is 
amusement and gratification of some sort. It connotes 
something in the nature of organised “entertain¬ 
ment,” such as exhibition, performance, amusement, 
8 <* me ? r sport for purposes of "entertainment” i.e. for 
affording some sort of amusement and gratification to 
those who see or hear it. A place where fabrics are 
displayed and shown off by mannequins wearing 
them is no more a place of “entertainment” than a 
shop establishment where wearing apparels are dis¬ 
played on dummy models. Nothing turns on the fact 
that display by mannequins was ou a stage or on the 
tact that there were sealing arrangement inside the 
dome for having a good view of the display. See C. P. 
and Berar Entertainments Duty Act (30 of 1936). 
S. 2 (a). AIR 1961 Madh Pra 257 (DB). 


41 




“Entertainment and amusement." 

See Constitution of India, Sch. 7, List 2, Entries 33 
and 02 . 

“Entitled to benefits of the Act.” 

—Etymologically meaning of the word ’benefit’ is 
advantage’ that is provided to a person. It cannot be 
said that S. 19 of Madras Agriculturists Relief Act 
does not confer any benefit — Courts have to give 
liberal construction to the expression “entitled to the 
benefits of the Act” in S. 23 (a) and not a restricted 
S, n ?' . name, y benefits conferred under Ss. 8 , 9 
and 9(a) alone. See Debt Laws—Madras Agriculturists 

c Ac i 0 1 4 J93S), (as amended by Act (23 of 

1948), S. 23. AIR 1955 N U C (Mad) 3170 (DB). 

Entrustment”, “entrusted.” 

See Penal Code (1860), Ss. 403 and 405. 

Entry.” 

i 7 in 3 - ry, c 1n L ndia is not s y n °oymous with remaining 

so^aIr Acl (1920, • s - 3 ' 1956 Cri L 1 

in S - 3 ’ Passport Act should be given 

JmL- r *“ ary laterpretatio n- It can by no stretch of 

A^io™° n c m o an c ^ ntiQuance of stay. See Passport 
Act (1920), S. 3. (1964) 2 Mad L J 301. 

'‘Equality before law.” 

See Constitution of India, Art. 14. 

“Equity, justice and good conscience.” 

See also Civil P. C. (1908), S. 151. 

*In applying the principles of "equity, iustice and 

th > 0 S° Urt ? n c not treat the common 
T n on ., lhe subject divorced from the statute law 

vaUiL^® S tabllsbed Jaw at the relevant date pre- 
valliDg on the topic whether in India or in England 

is the law as modified by the statutes. See Fatal Ar 

clients Act (1855), S. 1. AIR 1980 Itaj 224 (DB). 


“Equally divided in opinion.’’ 

• —Per Das, C. J. (Panigrahi, J., concurring). — The 
“opinion” contemplated by S 429, Criminal P. C. is 
nothing more or nothing less than the decision as to 
the operative order to be passed in the case It is not 
merely, what may be called the inclination of the 
Judge as to the view to be taken on the questions 
arising in the case. It is only when there is any 
difference as to the disposal of the case, that it can be 
slid that the Judges are divided in opinon. See 
Criminal P. C. (1898), S. 429. A I R 1953 Orissa 160 
(SB). 

“Error apparent on the face of record.” 

See (l) Arbitration Act (1940), Ss. 14 and 30. 

(2) Civil P. C. (1908), O 47, R. 1. 

(3) Constitution of India, Art. 220. 

“Erroneous.” 

—Word “erroneous" is wide enough to include 
illegality or impropriety. An illegal or improper 
order is necessarily “erroneous” order. See Sales Tax 

—Madhy^ Bhanrt Sales Tax Act (30 of 1950), S. 12(1). 
“Escaped assessment." 

See also (l) Bihar Agricultural Income-tax Act (7 

ot 1930), S. 20. 

(2) Income-tax Act (1922), S. 34. 

• -The expression “escaped assessment” in S. 11-A, 

a ? d ® erar Sales Tax Act includes a turnover 
which has not been assessed at all, because for one 
reason or other no assessment proceedings were 
initiated and therefore no assessment was made in 
respect thereof. See Sales Tax-C. P. and Berar Sales 
Tax Act (21 of I 9 47) (as amended by C P. and Berar 
Act 23 of 19o3), S. il-A. AIR 1984 S C 766. 

“Especially.” 

• -The word “especially” in S. 100, Evidence Act 
means tacts that are pre-eminently or exceptionally 

figS* c ^r& erS r?, D ' s k QOwledge - See Evidence Act 
19150 S C 4O4 0, 1 US * b) * 1956 Cri L J 794 * A 1 
“Established." 

—It cannot be said that a factory has been “estab¬ 
lished unless in any pa.-t of it a manufacturing pro- 

Ga Fg i °,j or ti s °, rdiQaril y carried on. See 

l95t°Ml%5 deai Fund$ ACt (1952 >’ S * 16 ‘ A 1 R 
“Establ ishment.” 

-From the usei o! the expression "establishment" in 

‘estabhshml t P‘ SPUt8S Act ' “ is fairl >’ <=1«« that the 
estabhshmant must exist in some definite and 

S.T8foj bl A^R m i95! e Bam D ‘ SPUt6S AC ‘ (t9J7 >' 

ruTed° y «I ‘ e ? ploye , e k A *, R 1968 508, <W 

ruied. See Empioyees’ProvJdent Funds Act ( 1952 ) 

416 <^V 1963_68) 28 * i * 279 , A I R 1964 mS 

PrnvidJnJ 1 A in khe context of s -16. Employees’ 
Provident Funds Act, means an “oxganispri Kr.ri 

mamta.ned tor the purpose." See Emp?o“e es 'Prow 

dent Funds Act (1952) S. 10(11 A IP iom u j SSt* 
[Overruled in A I R 1900 ifid 41§] 1965 M#d 5 ° 8 * 

Establishment" means an Organisation Amnir* * 
parsons between whom and establish mnn* 

b t y 0 department 

“establishment”. See Madrashi Way i ta i on . k aa 
ments Act (39 of 1947) S. 2 . A t R P j 9 53 M.d 3 m h ‘ 
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‘‘Estate.” 

—Interest of landlord in land is an "estate” within 

meaning of S. 3 (5) of the Bombay Land Revenue 

Lode and therefore within meaning of Art. 31-A (1) 

(a) of the Constitution. See Tenancy Laws—Bombay 

.tenancy and Agricultural Lands Act (07 of 1948) (as 

bv Act 13 of 195e ). Ss. 32 to 32-R. A I R 
19 d/ Bom 252 (Oh). 

[Overruled on another point in A IR 1959 S C 459.] 

—Expression "obtain maintenance from the "estate” 
of her husband or father or mother” used in pro- 
viso ia) to S. 19, Hindu Adoptions and Maintenance 
Act, construed. See Hindu Adoptions and Mainten¬ 
ance Act (1956), S. 19, Proviso (a). A I R 1961 Punj 
391 (DB). 

“Estate or share therein.” 

#—Per Majority (Desai, C. J., contra).—Words “estate 
or share therein” in S. 14(1) of the U. P. Zamindari 
Abolition and Land Reforms Act are not confined to 
fractional share but include specific or isolated sir 
plot—So mortgage of specific plot is covered by these 
words. 1902 All L J 612, Overruled. See Tenancy 
Laws—U. P Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 3 (8). A I R 1964 All 311 (FB). 

"Estimated present cost of erecting the building.” 

—The words "estimated present cost of erecting the 
building” in S. 140(1) (a), U. P. Municipalities Act, 
1916, connote that the cost of the building should be 
calculated, if a new building were to be erected on 
the date of assessment but allowance should be made 
for depreciation in assessing the value depending 
upon the condition of the building. See Municipali¬ 
ties— U. P. Municipalities Act (2 of 1916), S. 140 (1) 
(a). A I R 1957 All 452 (DB). 

"Etc.” 

—Where parties jointly appoint an arbitrator to 
"decide the measurements “etc” of the building 
newly constructed” it cannot be held that the word 
“etc” can cover the question of payment. The refer¬ 
ence has to be judged on its own facts. See Arbitra¬ 
tion Act (1940), S. 3. AIR 1955 N U C (Ajmer) 
2621. 

“Evade.” 

—Ordinary meaning of the word “evade” is to escape 
or avoid artfully; to baffle. It may also mean "nothing 
more than the intentional avoidance of something 
disagreeable”. In the case of penal statutes, it should 
generally be held to suggest underhand dealing. It 
isin this sense that the word is used in R. 17 (d) of 
the Rules for the collection of octroi framed under 
S. 150 (2) (a) of the C. P. Municipalities Act, 1903. 
See Municipalities — C. P. and Berar Municipalities 
Act (1903), S. 150 (2). 1958 M P C 106. 

"Eviction” 

#—Section 20?, Bombay Land Revenue Code shows 
that “eviction” requires vacation of land. Words 
“eviction” and “vacation” do not mean mere physical 
removal of the occupant from the land. The words 
mean that on “eviction” the land has to be restored to 
the original position so as to be used for purposes for 
which it was given to the occupant. It is not neces¬ 
sary to have any specific power to have the land 
vacated of all unauthorised structures. See Bombav 
Land Revenue Code (5 of 1879), S. 60. AIR 1961 
S C 722. 

—Word “eviction” connotes dispossession by process 
of law ; an act of depriving a person of the possession 
of lands which he has held in pursuance of a judg¬ 
ment of a Court, “eviction” is an actual expulsion 
of the lessees out of the whole or some parts of the 
demised premises. See (Kerala) Stay of Eviction Pro¬ 
ceedings Act (1 of 1957), S. 4. 1959 Ker L J 34. 


“Evidence ” 

See Evidence Act (1872), S. 3. 

-Word "evidence” in S. 252, Criminal P. C. means 
all statements which the Court permits or requires to 
be made before it by witnesses, including statements 
made by them in cross-examination and re-ezamina- 
tion. See Ciminal P. C. (1898), S. 252. 1956 Cri L J 
841 : A IR 1956 All 385 (DB). 1 


"Exceptional depravity.” 

See Hindu Marriage Act (1955), S. 14. 

"Exceptional hardship.” 

See Hindu Marriage Act (1955), S. 14. 

“Excessive.” 

—“Excessive” rent cannot be equated with ‘not 
reasonable’. There is always a gap between what is 
reasonable and what is “excessive”. What is “exces¬ 
sive” does not begin where what is reasonable neces¬ 
sarily ends. See Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control Act (57 of 
1940!, S. 11 (1) (a). A I R 1957 Bom 207. 


"Excessive interest.” 

See Debt Laws—Usurious Loans Act (1918), S. 3. 
"Excise duty”. 

—Term “excise duty’ ’ has not been precisely nor 
authoritatively defined anywhere. It is generally used 
in contra distinction to the term ‘customs duty. See 
Constitution of India, Art. 369. AIR 1955 Baj 114 
(DB). 


“Ex communication”. 

—The combined effect of the definition of the word 
“excommunication” and the provisions of S. 3, Bom. 
Prevention of "Excommunication” Act, is that what 
is prohibited by the Act is expulsion of a member cof 
a community from the community itself, which, unless 
otherwise expressed, would carry with it the depriva¬ 
tion of all legal rights and privileges to which the 
member expelled was entitled as such. See Bombay 
Prevention of Ex communication Act (42 of 1949), 
S. 2(b). ILR (1961) Bom 200. 

"Execution”. 

—To ‘execute’ a document simply means to perform 
what is required by law to give validity to a writing 
as by signing and sealing it. The word ‘executed’ does 
suggest that there should be a formal contract be¬ 
tween parties. Formality is of the essence. Contract 
cannot be spelled out of correspondence. It requires 
“execution” of formal document. See Government of 
India Act (1935), S. 175 (3). AIR 1964 All 128. 

—Drafting of letter is not “Execution”. AIR 1957 
A P 584 (557) (Pt A) (Pr 11) (DB). 


“Executive action”. 

—The expression "executive action” in Art. 116 of 
Constitution is comprehensive enough and apt to 
include even orders which emerge after and embody 
the results of a judicial or quasi-judicial disposal by 
Government. An order by the State Government 
under S. 04A, Motor Vehicles Act, is an executive 
action within meaning of Art. 116. See Constitution of 
India, Art. 110. AIR 1957 Mad 4S (DB). 

“Executive”, “Administrative”. 

—Terms ‘administrative’ or “executive” is capable of 
bearing, a wide range of meaning. Broadly speaking 
term refers to broad areas of Governmental activity in 
which repositories of power may exercise every class 
of statutory function. (1964) 2 Andh L T 94 : A I R 
1965 Andh Pra 69 (72) (Pt E) (Prs 8, 9) 

“Exhibit” 

See also Civil P. C. (1908), 0.13, R. 4. 

—“Eihibit” means a decument exhibited for the 
purpose of being taken into consideration in deciding 


some question or other in respect of the proceeding 
in which it is filed. ILR (1957) 3 Cal 600 t AIR 1956 
Cal 619 (019) (Pt B) (Pr 4). 


“Existing Act”. 

See Constitution of India, Art. 31 (5). 

“Existing law”. 

See (1) Adaptation of Laws Order (1951) Para 27. 

(2) Constitution of India, Arts. 31, 254, 300 (1), 
372. 

“Existing salary”. 

-Words “existing salary” in industrial award inter¬ 
preted. AIR 1956 Bom 573, 

“Er parte”. 

See also Civil P. C. (1903), 0. 9, R. 13. 

“Ex parte”. 

—Even giving to the expression “ex parte” its plain 
natural meaning, the expression “ex parte” does carry 

wjth it the connotation that a Court or a Judge or a 

Tribunal has proceeded in the absence of the other 
party when it could have had the other party before 
it or when it was not prevented by law from having 
the other partv before it. 59 Bom L R 400: ILR (1957) 
Bom 520 : AIR 1953 Bom 10 (12) (Pt B) (Pr 3) (DB). 
“Expense”. 

See Income tix Act (1922), S. 10 (2) (xv). 

“Expenses for the purpose of business” 

See Income-tax Act (1922) S. 10 (2) (rv). 

“Expenses of commission”. 

See Civil P. C. (1903). O. 20, R. 15. 

‘Export” 

See ( 1 ) Constitution of India, Art. 286. 

^'i S Qi 1 ft! a c SU o pli (Temporary Powers) Act 
(194b), Ss 3 and 4. 

(3) Jammu & Kashmir Essential Supplies (Tem- 
x? 0 ”? Powers) Ordinance (2003), S. 2 (b). 

(4) Municipalittes-C. p. & Berar Municipalities 
Act (2 of 1922), S. 60 (1) ( 0 ). 

Express contract”. 

See Sale of Goods Act (1930), S. 35. 

*month”° n Wl{htD a period of not than one 

on ® month” and "within 
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where it occurs. 05 Pun L R 302 i (1963) 1 Com L J 
146 j (1963) 33 Com Cas 265 i (1963) Com Cas Fep 
49 i (LR (1963) l Punj 850 : A I R*. 1963 Punj 239 
(241,242) (Pt B)(Pr 5). 

•‘External, violent and visible” injuries. 

—Meaning of words “external, violent and visible” 
“^(injury explained. AIR 1956 Bom 633 (637) 

“Extinguishment”. 

• -It is plainly incorrect to interpret Art. 31A of the 
Constitution in a manner as to render the word 
modification’ therein wholly redundant. Both the 

words “extinguishment” and‘modification* in Art.31A, 

must be given their respective meaning} and signifi¬ 
cance Difference in their import lies in degree of the 
impairment or invasion of the rights in an estate. 

• u; ,D x ? / U1 j h c ment lnd »cates total annihilation of the 
right. Modification covers a case where a right in the 
estate ls^abriged or impaired short of extinguish- 

wail” ^?FB) Iodia - ArL 31 - A - AlB 

“Fact discovered”. 

See Evidence Act (1872), S. 27. 

“Factory” 

See (1) C. P. 6c Berar Industrial Disputes Settle¬ 
ment Act (1947), S. 10 . 

(2) Employees’ Provident Funds Act (1952), 

(3) Employees’ State Insurance Act (1948), 

(4) Factories Act (1948), S. 2 (k) (m). 

-Dictionary meaning of “factory” is “manufactory” 
Or workshop and a weaving __ 


or ‘workshop’ and a weaving" concern* "woiking 

would be a “factory’’-Definition 


<t 


4( 


-- — —-r 

twenty handlooms n UU , u uo a raurorv —uetinfn™* 
of " actor,” in Factories Act is artS. The wori 
factories in Items 33 to 35 ot the schedule to the 
notification D/- 1-2-1950, by Cannacore Municipal 
? c -, cd n Under S ' 249 ' Madras District Municipalities 

ACt 

“Facts”. 

S88 1939,!“s.Tm draS G8neral Sal9S *“ Act (IX of 


mei S “J" see Ra)a“ ihaa Ag W ricui“ 1939 >' S ' 12*. 

1905 R P n ?T U w of . 196l >* S 3 (2) “ F «led to get himself registered” 

142 (DB). * } 5 Rai 8971 AIR 1980 ” A P 0rs J}“ can said to have “failed so get himself 

... registered” within meaning c iift? mmself 


Bai 142 (DB). 

"Expressly”, 

«Ssniw! , 0 p hl employed person for 

^uiioay in 5 . 7 ( 2 ) (c), Payment of Wages Act— 

n coot0 xt means clearly. See Pav 
S85 (db, 8K AC ‘ (1936) ' S ' 7 (2 > <<=>• *» 1938 Mad 

"Expressly excluded”. 

See Limitation Act (1908), S. 2972) (a) 

"Extend”. 

“ 0ans to "prolong”, “to enlarge" Sen 

mrMad 'stfDB)!' 19391 ' S> 43 ’ A (2,<Mad >-' A ‘« 

"Extend" and ‘'enlarge." 

SigS'Jbr.aBj 

SSS . 1 ? 0 would:.commence from the coin* 

378 period ends. ILR (1954) 2 All 

378 1 AIR 1953 All 624 (620) (Pt B) (P r 9) (DB) 2 * 

Extension" 

« T oiini°nn imp “ r ' s ,he continuance of 

existing thing, and must have its effect given to 


registered” within meaning of S 11 ( 2 ) rT~ 7 
<*■» .Tax) .Act, &41 when he^doesToi 

SSM registration but the authorities concerned a?a 
f ? r , some rea son or other, to complete regiT 

traction before a certain time th* i0 

cannot be said tohave”aitod L ' 

tewd” within the meaning of S 11 (2) —Seo Sain’ 9 '? 15 " 

A-, B B 8 fi 1 8^ n 2 C 4 8 e. (Sa,8S - t “ ) AOt 16 19 «) 9 7 <3) X 

“Fail to elect” 

-Expression “fail to elect” in S. 6 ( 4 ), Bengal Villas 
Self-Government Act, 1919, does not onlv ImK * 
a case where electors did not in fart turn 
election and thereby did not elect anv mELk P al J8? 6 - 

pwSS—aTiMs 

* ? <S 2 ?r^*i DU i S o Uf {i Cent 081150 to comply ’ 

See Criminal P. C. (1898), S. 488 ft)-., 

“Failure” 

connote thrt that ban obligition' 
carried out and if there 
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assessee to make a return then it would not be a 
failure on his part to carry out that obligation. The 
expression “omissiOD,’‘ does not connote any obliga¬ 
tion as the expression ‘failure’ does. Omisston is a 
colourless word .which merely refers to not doing 
of something and if the assessee in fact does not 
make a return, it is an omission on his part whether 
the law casts any obligation upon him to make a 
return or not. Sep Income-tax Act (1922), S. 34 (1). 
AIR 1956 Bom 557 (DB). 

“Failure of justice” 

—“Failure of justice” or ‘miscarriage of justice’ has 
reference to and has been construed in the light of 
the substantive or procedural provisions of a 
particular law in the observance of which there has 
been some irregularity or error and the Court has to 
satisfy itself that the same has not led to the failure 
or miscarriage of justice before interfering with the 
sentence. Torder or judgment. See Panchayats — 
Punjab Gram Panchayat Act (4 of 1951), S. 8 (2) (a). 
64 Pun L R 213 : ILR (1962) 2 Punj 74. 


“Fair Price” 

—“Fair price” has not been defined in D. I. Rules — 
But it is obvious that it means a price which is neither 
more nor less but one which is just and appropriate. 
It does not necessarily mean the price which the 
market •.conditions may demand. See Defence of 
India Rules (1962). R. 125 (3) (e) read with R. 123 (2). 
1964 All L J 884. 

“False charge ’ 

—The sense in which the word ‘charge’ is used in 
S. 211, I. P- C. is different from that in which it is 
used in S. 47, Madras District Police Act. Unfounded 
allegations that a.police officer was asking and taking 
bribes amounts to making a false and frivolous 
charge within S. 47, Madras District Police Act. See 
Madras District Police Act (24 of 1859). S. 47. 1960 
Mad W N 154. 

“Falsify” 

See Penal Code (i860), S. 477-A. 


“Family” 

See also (1) Houses and ;Rents—Delhi and Ajmer- 

Merwara Rent Control Act (29 of 1947) 
Ss. 9 (1) (d) and 13 (l) (d). 

(2) Houses and Rents—Rajasthan Premises 

(Control of Rent and Eviction) Act 
(17 of 1950), S. 13 (') (b) (i). 

(3) Partition Act (1893), S. 4. 

• —The word “family” in a family settlement is not 
to be understood in a narrow sense of being a group.of 
persons whom the law recognises of as having a right 
of succession or having a claim to a share in disputed 
nropertv — See Hindu Law — Family Settlement. 
( P 1965) 2 SCWR 837 : (1965) 3 S C K 841 : AIR 

1960 S C 323. 

•-The word “family” in R. 10 (1) of the Rules for 
Assessment of Conservancy Tax framed under C. P. and 
Berar Municipalities Act 1922, has according to the 
context in which it appears has variable connotation. 
Even a single person may be regarded as family . 
A master and servant may also be regarded as 
“familY”. See Municipalities — City ot Q)r- 

poration Act 1943 (2 of 1950), S. 114. AIR 1963 S C 

1192. 

• -In its popular sense the word “family” means 

children and when the settlor recites that-he has no 

children that is aD indication that the dedication is 
not for the benefit of the “family” but for the pubhc 
See Hindu Law—Religious Endowment. AIR lao/ 

SC 133. 

—The word “family” in the context in which it is 
used in S. 106, T. P. Act, cannot receive a restricted 
interpretation given to that word in Hindu law merely 
because the parties to the litigation are Hindus. It 


includes all those who are connected by blood reta 
tion or by marriage with each other and in that sense 
would cover married daughters. See T. P. Act (1382), 
S. 106. AIR 1964 Bom 96. 


—“Family” includes both agnates and cognates. See 
Mussalman Wakf Validating Act (1913), S. 3 (a). 
AIR 1957 Mad 533 (DB). V ' K l 

— Meaning of the word “family” in a particular 
statute must be determined with reference to the 
context in which it has been used; blood or affinity is 
not necessarily in all cases, the pre-condition to 
constitute a ‘ family'’. Divided members of a “family”' 
do not fall within the expression in exception (1) to 
S. 2 (1) (j), Orissa Tenants Relief Act that is to say they 
are not members of the landlord's family and there 
fore are not excluded from being tenants created by 
the Act. The exception must be limited to the 
members of the “family” having joint proprietary 
interest. See Tenancy Laws-Orissa-Tenants Relief 
Act (5 of 1955). S. 2 (1) (j). Exception (1). 31 Cut L T 
608 : ILR (1965) Cut 179. 


—Word ‘family’ used in S. 10, Bihar Agricultural 
Income-tax Act, 1948 must be construed with refe¬ 
rence to Mahomedan law. The word includes (1) all 
those persons residing in the same house as the 
settlor and dependant upon him for maintenance and 
(2) all thoso connected with the Settlor through a 
common progenitor or by ties of common lineage. It 
is not, however, confined to persons who are depen¬ 
dants for their maintenance on the wakif the settlor 
and as such the son of a half-brother, the son and 
grandson of a paternal uncle and the son of a half- 
sister though not dependants of the wakif for their 
maintenance and residing separately from him are 
included in the term “faraily”. See B'har Agricultural 
Income-tax Act (32 of 1948), S. 10. 195S B L J R 
663. 

— Widow of husband’s ^cousin and her children not 
members of “family”. See Houses and Rents — Raja¬ 
sthan Premises (Control of Rent and Eviction) Act 
(27 of 1950), S. 13 (1), (4) (i). 1962 Raj L W 693. 

‘‘Fast dye”. 

—PerBhandari J.—A ‘fast dye r need not necessarily 
be a deep dye. Fast colour means a colour which 
cannot be removed by water or possibly by sun. The 
colour itself may he light or deep. 1953 Cri L J 1313: 
55 Pun L R 145 . I L R (1953) Punj 542 « A I R 1953 
Punj 204 (207) (Pt B) (Pr 23) (DB). 


“Feed-oats” 

•—Import and Trade Control Schedule, Item 32— 
‘Oats’ are ‘grains’ — Classification of “feed-Oats” as 
grains by authorities held not perverse — AIR 1957 
Mad 19 Reversed—See Sea Customs Act (1878), S. 19. 
AIR 1963 S C 1319 


See (1) Constitution of India, Art. 263 and Sch. VII 
List II, Item 66. 

(2) Municipalities—City of Nagpur Corporation 
Act (2 of 1950), S. 70. 

(3) Municipalities—Madras City Municipal Act 

(4 of 1919), S. 223. 

(4) Municipalities — Madras District Muni¬ 
cipalities Act (5 of 1920), S. 321 (2). 

(5) Panchayats—Madras Panchayats Act (35 ot 

1958, S. 100 (4). 


erari” , t 

Held that in the context in which the word “ferari” 
is used in the patta the lotdar intended to mean by 
■that old tenants had abandoned their holdings; 
herwise he could not assert his right of granting 

jew settlement to defendant— See Tenancy Laws 

ngal Tenancy Act (8 of 1885), S. 87. AIR 195o 

U C (Cal) 2332 (DB). 
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“Fictitious” 

—In S. 17 (g), Drugs Act, the word “fictitious’’ means 
forged — Label declaring that firm A was the manu¬ 
facturer of the goods, when in fact the firm A was 
not the a firm of manufacturers, manufacturers being 
some other company —Firm A held took up “ficti¬ 
tious” role and therefore the name of the manufacturer 
given on the label was fictitious.” See Drugs Act 
(1940), Section 17 (g). 1956 Cri L J 1453 : AIK 195S 
All 865. 

“File an award”. 

See (1) Arbitration Act (1940), S. 14. 

(2) Land Acquisition Act (1 of 1894), S. 12. 

“Final”. 

See also (1) Civil P. C. (1908), S. 2 (2), 0. 34, R. 3. 

(i) Constitution of India, Arts. 132, 133. 

(3) Limitation Act (1908), Art. 182. 

‘Final decision' —Preliminary decree for partition 
is ‘Final decision’. See Provincial Insolvency Act 
(1920) (As amended in 1948), S. 28 A, Proviso I. AIR 
1963 SC 992. 

-Word “final" in Gujarat District Panchayats Elec- 
tion Rules (1902), is used in regard to the decision of 
the Returning Officer in sub-rule (a) of R. 14 in order 
to eliminate interference at an intermediate stage. 
See Panchayats-Gujarat Panch&yat Act (6 of 1902). 
S. 24. ILR 1 1965) Guj 111 i (1965) 6 Guj L R 200 : 
AIR 1966 Guj 19 (DB). 

-Speaking generally, when it is said in an enact- 
ment that the decision shall be “final”, it must mean 
that the decision is not open to appeal or revision by 
any Court of correction. In its ordinary signification, 
the expression “final” means last or that it absolutely 
puts an end to or concludes a matter. The use of 
that expression would connote that further contro- 
versy on the question is precluded. Or to put the 
same thing somewhat differently, it connotes that 

Gul L. 1 R* 1 ? 1 Gu/h'crY* 16 pr0Ceeding - ( 1980 > 1 
“Fiml order”. 

See (1) Constitution of India, Arts. 133, 134 

(2) Houses and Rents - West Bengal Premises 

inSi uSo)?s ( l!“ porary Pl0vi5i0ns| Acl 

(3) Limitation Act (1908), Art. 182. 

“Financial obligations”. 

LUbU^Srdo^t Art. £** and 

“Find”. 

r' Vord when used in regard to legal proceed- 

bifdec^n-’* 0 T determin ? a ? d declare an issue of fact 
It u' ? ?“ eans t0 decide after judicial investi- 
a ihintx >I j ud,c,al en 9 Uiry. When a Court is to “find” 

ZTy e 11 Kt 

mBH 5 L o a rial M ^ d p h, L a j B 9 h 6 a 3 rat Tenancy Acl ' 166 ° f 

“Finding". 

“finding" in the second proviso to 

ndrF’ Iq ^T tax Acf - will only cover material 
Q estlons which arise in a particular case for Hppi 

k-4 «he“ ,a ie C oTti° e r a 0 d S 


interested parties 


tax MtSm Si uTa 0f y a PPe“l- See Income. 

$C 842, 1S22 ’ S ‘ 34 S0cond Proviso. AIR 1965 

EFirm”. 

I See P ‘ C - ( 19 °8), O. 30, R. 1. 

(2) Income-tax Act (1922), Ss. 3, 26A. 


(3) Partnership Act (1932), S. 44. 

“First hearing”. 

See (1) Civil P. C. (1908), O. 8, R. 1. 

(2) Houses and Rents—East Punjab Rent Res¬ 

triction Act (3 of 1949), S. 13 (2) (i), 
Proviso. 

(3) Houses and Rents-Pepsu Urban Rent Res¬ 

triction Ordinance (8 of 2009 BK), S 13 
(2) (i). 

(4) Houses and Rents-Saurashtra Rent Control 

Act (22 of 1951), S. 12 (4). 

(5) Houses and Rents — West Punjab Urban 

Rent Restriction Act (23 of 1949), S. 13 
(2) (i), Proviso. 

“Fit for use as intoxicating liquor”. 

See Bombay Prohibition Act (25 of 1949), Ss. 0A, 

‘ Flagrantly abuses”. 

See (I) Municipalities—Punjab Municipal Act (3 of 
1911), S. 10 (1) (e). 

(2) Municipalities - U. P. Municipalities (Am¬ 
endment) Act (7 of 1949), S. 40 (3). 

“F O. B.” and “F. O. B.” 

-The words F. O. B. and -F. O. R. stand for Free on 
Board and Free on Rail respectively. Where the seller 
agrees to sell goods on F O. B. or F. O. R. terms it 
means that the seller will bear all the expenses prior 
to the putting on board or rail. As soon as the 
goods are put on board or rail the responsibility of- 
the seller ceases and the risk as well as property vests 
in the buyer. Prior to the putting on board a ship - 
or rail of the goods the seller alone must bear the 
damages to the gjods. (1922) 1 K B 343 and (1921) 3, 

(1955) 6 S T C 47 : 67 Mad L W* 
647 , AIR 1954 Mad 1030 (1038) (P t D) (Pi 25). W 

"Food". 

-Constitute 'Food' article must be usable as food — 
Court not concerned with its actual use. See Preven- 

Suchl? vis* Mfc S ' 2(v) ' 1964 

‘‘Food and Foodstuff”. 

-Practically there is no distinction between the mean 
ing of the words “food" and “foodstuff” A S' 
may be a food or food stuff even if not directly 
consumed and has no nutritive value but is only used 

fc-i 5 cliff- r L purposes , 1 ? the Preparation ol food 
Food stuff has no special meaning of its own. Wheat 

“F, O. R ” and “F. O. B.” 

— F. O. R. means Free on Rail and FDR 

and 8 ‘‘f! o!r Se0 Words and Phrases * “F. O. B.* 

“For”. 

-Though the word “for” may mean: “Concerning” 
^ it means onlv “in favour ol”. See Cun* 
smut,on ot India, Art. 15 (3). AIR 1952 * Cal 825 

“For any other purpose”. 

—Words “for any other purpose” in Art. 220 have- 

S?i ? de c °?, s,tued ‘“‘he context of what precede 
the same. These words necessarily imolv “fn* 
enforcement of any other right” See CnncH»,.w r 
India, Art. 220. AIR 1956 All 503 (DB) 1 1 00 ° f 

Not ’ o 1 b q S read' e j usd e m °gen e r is U — P II ut o7 

gfisw u2s&L i ?igag i fjssaa 

«W<$Fh«?“ A °‘ < 59 of 1949 )> *S» 
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“For any other substantial cause”. 

—Words “for any other substantial cause” in O. 41, 
R. 27 (b), C. P. C. must be read with the; word 
“requires” in the beginningof the sentence. The words 
cannot be construed in the narrow sense suggested by 
the doctrine of ejusdem generis. See under C. P. Code 
(1908). O. 41, R. 27 (b). AIR 1965 Punj 494. 


“For any other sufficient cause”. 

—“For any other sufficient cause” in O. 47, R. 1, 
Civil P. C. mean a reason sufficient on grounds at 
least anologous to those specified immediately previ¬ 
ously. See C. P. Code (1908), O. 47, R. 1. AIR 1963 
Cal 100. 

“Force and violence”. 

©—While ‘force’ has been defined in S. 349,1. P. C.» 
the word ‘violence’ has not been defined in the 
Penal Code. ‘Violence’ must therefore be understood 
in its ordinary sense. It is a word of wider import 
chan force and includes force used against inanimate 
objects also. See Penal Code (1800), S. 140. 1955 Cri 
L J 671: AIR 1955 All 232 (FB). 


“•Force majeure”. 

©—Expression “force majeure” is not a mere French 
version of the latin expression 'Vis major’. It is a 
term of wider import. Strikes, breakdown of tnach- 
nery, which though normally not included iu ‘Vis 
major’are included in ‘force majeure’. See Contract 
Act (1872;, S. 29. AIR 1961 SC 12S5 (c). 

“Foreigner”. 

—Person who is a citizen of Pakistan and not a citizen 
of India, is a “foreigner” within meaning of Foreig¬ 
ners Act. See Public Safetv — Preventive Detention 
Act (1950), S. 3 (1) (b). 1957 Cri L J 703 1 A IR 1957 
Andh Pra 143 (DB). 

“Foreign power”. 

^—Pakistan, though a part of Commonwealth must 
be regarded as “foreign power” within meaning of 
S. 3. Preventive Detention Act—The expression must 
be construed in an ordinary way. See Public Safety 

—Preventive Detention Act (1950), S. 3. 1960 Cri L J 
764 : AIR i960 SC 625. 

‘Foreign service”, 

8 —Permanent Postal employee under Government of 
India opting provisionally in 1947 for Pakistan — 
Servant reserving his option and changing it for India 
finally before prescribed period — Held that under 
Fundamental Rule20;9), servant’s service in Pakistan 
should be treated as “foreign service” and will count 
for increment. See Fundamental Rules.' AIR 1960 
Pat 533. 


^‘Forest rights”. 

—Expression “forest rights” in S. 193, Bihar Tenancy 
Act includes the right to appropriate any kind of forest 
produce. See Tenancy Laws — Bihar Tenancy Act 
(8 of 1885), S. 193. 1962 B L J R 774. 


“Forfeiture”. 

See also Transfer of Property 


Act (1882), S. 114. 


^—According to dictionary meaning of the word 
“forfeiture” the loss or the deprivation of goods has 
got to be in consequence of a crime, offence, or breach 
of engagement or has to be by way of penalty of 
transgression or a punishment tor an offence. See 
High Court Rules and Orders-(Calcutta) Rules of the 
High Court Pt. 1, Chap. II, R. 9, Proviso. 1953 Cri LJ 
1101: AIR 1953 SC 248. 


“Form”. 

—The word “form” connotes a visible aspect such as 
shape or mode in which a thiDg exists or manifests 
itself, species, kind or variety. Rice in all forms 
would mean all kinds or varieties of rice or species 


of rice, such as broken rice, kichidi rice, pichod 1 
rice or rice flour etc. See Sales Tar — Hyderabid 
General Sales Tax Act (14 of 1950), Sch. I, Item. AIR 
1953 Hyd 252 (DB). 

“Formal defect.” 

See Civil P. C. (1908), O. 23, R. 1 (2) (a). 

“Formal expression”. 

See Civil P. C. (1908), S. 2 (2). 

“Former suit”. 

See Civil P. C.(1908), S. 11. 

“For reasons to be recorded”. 

—Expression “for the reasons to be recorded” in 
S. 18 (a) of the Arms Act (1878) — It is not enough 
when cancelling an arms licence merely to repeat the 
words in the clause that the authority deems it neces¬ 
sary for the security of the public peace to cancel 
the licence. Authority must give reasons to be re¬ 
corded in writing. See Arms Act (187Sj, S. 18(a). AIR 
1956 Pepsu 37. 


“For the purpose of growing tea”. 

—The words “for the purpose of growing tea” in 
Item 4 of Schedule, in Minimum Wages Act would 
mean growing tea plants no matter whether for the 
purpose of collecting leaves or for collecting seeds. 
The word growing’ would only mean growing the 
plants and maintaining and nursiDg them, which are 
also the circumstances in case where tea has to be 
reared up for the purpose of plucking seeds and not 
leaves. The word ‘tea’ does not bear any other limited 
interpretation in the context in which it appears in 
Item 4. See Minimum W'ages Act (194S), Sch., Item 
No. 4. AIR 1958 Assam 155 (DB). 


For the time being in force”. 

-The expression law- “for the time being in force” 
n S. 19 (1) (g), Defence of India Act, refer to law 
ctually in force when Act was passed Expression 
n S. 40 of Arbitration Act has the same meaning, 
lee Defence of India Act (1939), S. 19 (1) (g)- AIR 
.954 Cal 41. 

For the year in question”. 

See Income-tax Act (1922), S. 10 (2) (x), Proviso. 

See also (1) Houses and Rents — U. P. (Temporary) 
Control of Rents and Eviction Rules 

(1949), R. 4. 

(O) public Safety — Preventive Detention 
Act (1950), S. 3 (3). 

(3) T. P. Act (1882), S. 55(1). 

-Forthwith means within reasonable period. See 
fivil P. C. (1908), 0.17, R. 3 (as amended by Allaha. 
>ad High Court). 1964 All LJ 1085« AIR 1966 All 615. 

Fortnight”. 

-The ordinary interpretation and connotation given 
3 English words in the English language and the 
ictionaries should be adopted in construing English 
/ords. Such construction sometimes causes incon- 
enience and hardship, but in construing a statute or 
ertain expressions, the Court cannot be influenced 
iy such considerations. A “fortnight / s Q e - q 8 ua ] 0 ^ 
3 two weeks and not to fifteen days, (l9o8) 1 An 
V R 223, Affirmed. (I960) 2 Andh W R 213 i i960 

mdh L T 783. 

-The expression “fortnight;’ must be given meaning 
s stated in the English Dictionaries It is not open 
3 interprete the English language in a l manner dfite- 
ent from how it is understood in the English D 
ionaries. According to Oxford ^ctionaiy fortnight^ 
neans ‘A period of fourteen nights; two weeks 
‘contracted form of O. EFeowertynemgh four- 
een nights’. In Webster’s New International Die 

ionary of the English Language the meaning g^e 
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is ‘thespace of fourteen days; two weeks’. The argu¬ 
ment that ‘fortnight, means fifteen days inasmuch 
as month has only two pakshams cannot be accepted. 
(195S) 1 An W R 223. 

“For want of prosecution”. 

—The expression “for want of prosecution” is a dubi¬ 
ous expression. It may mean for default on the 
ground that no one was present on behalf of the 
plaintiff to prosecute the case and it may also mean 
for want of evidence on the ground that the plaintiff 
was present or deemed to be present but took no 
steps to produce evidence in support of his case. 1956 
All W R (IICl S24 1956 All L 1 *27: A I R 1957 All 
107(109, 110) (Pt C)(Pr 14) (OB). 

“Forwatd contract”. 

Sea (1) Contract Act (1872*, S. 30. 

(2) Forward Contracts Regulation Act (1952', 

(3) Oilseeds Forward Contracts Prohibition 

„ . Oder (1943), S. 2 (ii). 

“Fraud”. 

See Civil P. C. (1908), Ss. 11 and 48 (2) (a). 
“Fraudulently.” 

See Penal Code (I860), S. 25. 

“Fraudulently obtained.” 

See Saurashtra District Police Ordinance (40 of 
1946), S. o9-D. 


■“Fraud upon statute.” 

—The expression “Fraud upon Statute” is a ver 
high-sounding expression. If the letter of a statut 
permits a certain course of action, it is difficult t 
describe it as a fraud upon the statute. If that cours 
•ot action is no looger desired the statute should b 
changed. To permit an action and then to call i 

?2 D «°L b ° su PP°rted. 61 C WN414, AH 
1957 Cal 6o6 (6o8) (Pt D) (Pr 11). 

“Free consent.” 

See Contract Act (1872), S. 14. 

“Freedom of Press.” 

See Constitution of Indie, Art. 19 (1) (a). 

“Freehold” 

-Though the term “free-hoJd” has no well define. 
I “* Dg , ln Indian law where the term has been use. 
. a coa'ract for sale of land the Court must assign t. 
®J e * al mea £»°g as closely resembling the meanini 
of the term in England as Indian conditions permit. 

Free-holds have now come to be recognised ii 
Dartlfftnd*h p . ra< * tica,I 5 equivalent to absolute pro 

RLi fl l h l Vl f?r regMd , t0 lhe nature of a "freehold’ 

inhl f d U b0 [ h u 0m th f P° int of view of its origii 
•and its incidents, it would be appropriate to conside 

* Q as "freehold” in India which ?sna 
wh oV 0 ! r lDate 6r 3 fixed period of time aad ir 

which the owner has an estate as nearly as possibh 

4ran^fpfahi 1 r° absol . ule Property. Heritabillty anc 

bates^o^absolute’property. ' h6 

A “freehold” does not mean land held free from 
.payment of assessment or taxes. The liability for pay 

Xr »K f M ™ veo , ue cannot affect the quesboS whe. 
“ther the land is or is not “freehold." So also the lad 

that an assessment is liable to be revised after fifty 

years does not make the land lease-hold for fifty years 

nor is the interest ln such land terminable after 50 

the"oavment* of 6 * ^ 0004101105 indefinitely subject to 
toe payment of assessment as may be levfprl fmm 

T2° ‘h li,e i, S, [“> “>e fact that .eatrie Ions a” 

mS?A . regltdi , ng *? e bui ! diD « h> ^ put on the land 
■ttnder a town-planning scheme cinn ot derogate from 

aWSS r S 8 't e 0 *k! d " 4 ’ 50) 52 Bom L Te38“ 

3LR 1950 Bom 568 (571,572,570,577). ° 

LVol. 14] Fn D. 70. 


“Free of all encumbrances.” 

—Term “encumbrances’ of which the revenue 
auction-purchaser would be free comprehends the 
claims developed by the adverse possessor io the pro¬ 
perty possessed and the purchaser gets his title under 
nis revenue sale free from the prescriptive title which 
had not yet matured but is in the course of acquisi¬ 
tion by reason of the adverse possession up to the 
date of the revenue sale. See Travancore Revenue 
Recovery Act (1 of 1068), S. 35. AIR 1957 TravCo 
14 (DB). 

“French polish.” 

— “French polish” is included in the word “Var¬ 
nishes” in Cb. T, Item 22. ‘Varnish’ is a generic nama 
given to a homogeneous solution of gums or resins in 
alcohol, linseed oil or the like which is coated on 
various articles for protective or decorative purposes. 
“French polish" is only a species, being a homogene¬ 
ous solution in alcohol with the result that the vo¬ 
latile solvent evaporates quickly. See Central Excises 
and Salt Act (L944), Scb. 1, Item 22. AIR 1961 Madh 
Pra 353 (DB). 


“Fresh election.” 

—Fresh General Election under S. 554 (2) (ii) of 
Bengal Municipal Act, 1932, must be the general 
election that is directed by the State Government 
after the decision to reconstitute the municipality by 
a fresh general election is made. The election that 
takes place before the decision to reconstitute the 
municipality is made, cannot be considered a ‘fresh’ 
general election. See Municipalities — Bengil Munici¬ 
pal Act (15 of 1932), S. 554. AIR 1955 N U C (Cal) 
2399 (DB). v 1 

“Friendly relations with foreign States.” 

See Public Safety — Punjab Security of the State 
Act (12 of 1953), S. 9. 


iruiu 


See also General Clauses Act (1897), S. 9. 

—In S. 56(1), Bombay Agricultural Debtors Relief 
Act, 1947, the word “from” is not used in the sense 
in which it is indicated in S. 10 (1), Bombay General 
Clauses Act. See Debt Laws — Dekkhan Agricul 
turlsts’ Relief Act (1879), S. 1. AIR 1953 Bom 198. 

-Word “from” is much akin to ‘after,’ when used 
in reference to the computation of time e g. “from" a 
stated date, priraa facie excludes the day of that 
date. See Travancore-Cochin Shops and Establish 
ments Rules (1950), R. 9 (1). 1950 Ker L T 609. 

—The provisions of S. 9 of the General Clauses Act 
although those provisions may be looked into only 
for the interpretation of the enactments referred to 
in that section, do afford valuable guidance as to the 
method to be adopted for the purpose of computation 
ot time even in notifications issued by an authority in 
the exercise of power conferred on it by law The 
word “from” is akin to ‘after’ and if the word “f.om" 
is used for the purpose of and in reference to the 
computation of time, as for example, from a stated 
date, date is prtma facie excluded from computation 
39 Mys L J 1008 t 1962 (4) F L R144 i (1963.04) 04 

f j R 37 : 1LR (1902) Mys 22 t AIR 1962 Mys 117 
(123, 124) (Pt C) (Prs 62, 03, 04) (DB). * 

“From date of order.” 

u? K p!H 5 f l0n ,l c0 ? I* 040 of such order ” ^ S. 145 

nal P P C V l°848l 9 n u=?M» P 'iS« ! , 0 e o pl - a i Qed - See Crlmi - 

1958 foB*' (4) - 1958 Cr,L 1 919 ! AlB 

—In S. 33 A (2), Income-tax Ao\ 1922, means from 

Mtfrtn 0 0r j 0r aod not from date of oommuni- 

cation of the order. See Income-tax Act (1929) 
S. 33-A(2). AIR 1953 Punj 16(DB). 7 ( ™ ) * 
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“Fully” 

—Word “fully” in S. 28, Evidence Act means 
“thoroughly“completely " ‘entirely,so as not to leave 
any trace of the impression created by the torture or 
fear. See Evidence Act (1872), S. 2S. 1959 Cri L j 
48 : AIR 1959 Madh Pra 17. 

“Full time earning .” 

© —The expression “total full time earning” can only 
mean the earnings, a worker earns in a day by work¬ 
ing full time on that day, full time to be in accor¬ 
dance with the period of time given in the notice 
displayed in the factory for a particular day. See 
Factories Act (1948), S. 79(1). 1962 (1) Cri L J 497 : 
AIR 1962 S C 517. 

“Function’’ 

—The natural meaning of the word “function” is an 
activity proper to a thing or person or mode of action 
by which it or he fulfills its or his purpose. See 
Madras Commercial Crops Markets Act (20 of 1933), 
S. 0-A.ILR (1961) Mys 951. 

“Functus Officio.” 

©—Per Golvalker J. — The expression “functus 
otficio” means, “having fulfilled the function,” “hav¬ 
ing discharged the duty,” “having discharged the 
office” or “accomplished the purpose” and therefore 
no further force or authority. See Stamp Act (1899), 
S. 33 (1). AIR 1966 Madh Pra 20 (FB). 

“Fund” 

©—Word “fund” may mean actual cash, resources of 
a particular kind (e.g. money in a drawer or a bank) 
or it may be a mere accountancy expression used to 
describe a particular category which a person uses 
in making up his accounts. The words “payment out 
of” when used in connection with the word “fund” in 
its first meaning connote actual payments i. e. by 
taking money out of the drawer or drawing a cheque 
on the bank. In its second meaning, they connote that, 
for the purposes of the account in which the fund 

finds a place; a pavment is debited to that fund. See 
Penal Code (1800), S. 405. 1962 (2) Cri L J 805 : AIR 
1962 SC 1821. 

“Fundamental principles of justice.” 


—The words “fundamental principles of justice” 
cannot be interpreted so as to make mere want of 
jurisdiction or excess of jurisdiction a violation of 
that principle. See Industrial Disputes (Appellate 
Tribunal) Act, S. 7. AIR 1952 Bom 209. 

“Further.inquiry,” 

See Criminal P. C. (1898), S. 430. 

“Further or other relief.” 

See Civil P. C. (190S), S. 92(h). 


“Gaddi”. 

—The word “gaddi” is used very loosely and in 
different senses; in one use of the word a “gaddi” ap¬ 
pears to be necessary part of the dignity of a religious 
ascetic of the highest class. AIR 1943 P C 7, Foil. ILR 
(1952) Punj 506 : AIR 1952 Punj 361 (364) (Pt B) 
(Prs 25, 27) (DB). 


“Gain”. 

—In S. 4 (2). Companies Act (1913) the word “gain” 
means ‘acquisition’ and is not limited to mere pecu¬ 
niary “gain”. The word is to be taken as referring to 
a company which is formed to acquire something or 
in which the individual members are to acquire some- 
thing. See Companies Act (1913), S. 4(2). A 1 R 1935 
Mys 149. 

—In Cl. (1) of S. 4 of Bengal Alluvion and Diluvion 
Regulation, the word “gain” has been used in a 
limited sense, contemplating only those gains which 
do not give rise to any forfeiture of title or confisca¬ 
tion of any other man’s property. See Bengal Allu¬ 
vion and Diluvion Regulation (1825), S. 4(i). AIR 1955 
NUC (Pat) 1861 (DB). 


“Gaining wrongfully”. 

See Penal Code (1860), S. 23. 

“Gambling”. 

See West Bengal Gambling and Price Competition/ 
Act (32 of 1957), S. 19(d). 

“Gang”. 

—The word “gang” means any band or company of 
persons who go about together or act in concert. The 
essence of the word in S. 400, Penal Code is that the 
persons should act in concert and therefore two or 
more persons can constitute a “gang”. See Penal Code 
(I860), S. 400. 1963 (2) Cri L J 121 : AIR 1963 Andh 
Pra 314 (DB). 

—The term “gang” is well-known and when we talk 
of a certain person’s gang it is understood that it 
means the gang organised by that person and consti¬ 
tuting that person and others. 1953 Cri L 11519: ILR 
(1952) Patiala 443: AIR 1953 Pepsu 145 (145, 146) 
(Pt A) (Pr 3). 

“Garbling”. 

—Process of “garbling” pepper by washing and drying 
it and packing the dried pepper in gunny bags after 
winnowing the dried pepper to remove all dust and 
dirt amounts to manufacturing process as defined in 
the first part of cl. (k) of S. 2, Factories Act. See 
Factories Act (1948), S. 2. 1958 Cri L J 1026 : A I R 
1958 Ker 237. 

“Gehan” and “Jaine”. 

—“Gehan” and “Jaine” corrupt form of “Gebna”— 
Meaning of — Pledge is denoted — “Rehan” denotes 
mortgage. See Court-fees Act, Ss. 7(3) and 7(a). AIR 
1952 Madh-B 196 (DB). 

“General custom”. 

©—In Punjab the expression “general custom" has 
really been used in the sense that the custom has 
been repeatedly recognised by the Courts and there¬ 
fore requiring no proof. Such a custom is entitled to- 
judicial notice. AIR 1959 S C 1041 (1045) (DB). 

"General meeting of Company”. 

—An extraordinary “general meeting” is as much a 
general meeting as an annual “general meeting” or a 
statutory meeting and there is nothing io the 
Companies Act which would justify the restriction 
of the term “general meeting” to annual “general 
meeting”. :See Company — Articles of Association- • 
AIR 1964 Ker 273. 

“General public”. 

—Words “general public” in Art. 19(6) of the Consti¬ 
tution do not mean all the members of the public in 
general. They apply to a particular section of the 
public. See Bihar Shops and Establishments Act* 
(1953) (8 of 1954), S. 20(2). AIM 1958 Pat 442 (DB). 

“Genuine”. 

—The word “genuine” does not necessarily imply 
“unreal in point of tact.” It may also connote “not 
legally valid.” (1942) L R 69 I A 119, Foil. ILR (1955) 

2 Cal 44. 

—The word “genuine” as defined in the law lexicon, 
means not spurious or counterfeit, or as explained in 
dictionary 'belonging to, derived from or descended 
from the original source or stock, authentic, typical, 
pure’. Where the jewels auctioned were not admit¬ 
tedly imitation stones the mere fact that the quality or 
those jewels though real, was of an inferior order 
cannot be ground for holding that they were not 
‘genuine’ at all. It may be that ‘Dagi and doshi are 
less valuable than the real jewels without dagi and 

doshi, but dagi and doshi cannot make the jewels 

unreal or any way less genuine. AIR 1959 Pat 49(k 
(495, 496) (Pt B) (Pr 9). 
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“Genuinely requires”. 

—There is a distinction between word? “genuinely 
requires” and ‘reasonably requires’. The former refers 
to a state of mind and the lattsr to an objective 
standard. "Genuine requirement” would vary accord¬ 
ing to the idiosyncracy of the individual and the time 
and circumstances in which he lives and thinks. 
Reasonable requirement belongs to the knowledge of 
law and means reasonable not in the mind of the 
person requiring the accommodation but reasonable 
according to the actual facts. See Houses and Rents — 
M. B. Sthan Niyantran Vidhan (15 of 1950), S. 4(g). 
AIR 1955 NUC (Madh-B) 2098 (DB). 

"Ghair-maoroosi". 

—“Ghair-maoroosi” means a tenant at will and when 
a:person is so recorded along with the original tenants 
at will the entry in his favour can only by interpreted 
as a sub-tenancy and it is 'incorrect to give the entries 
their natural meaning on the ground that it was never 
the case of the plaintiif that the person so recorded 
held the land as his sub-tenant. See Punjab Land 
Revenue Act (17 of 1887). AIR 1951 H P 65. 

"Gift”. 

See (1) Gift Tax Act (1958), S. 2(xii). 

(2)T. P. Act (1882), Ss. 122, 129. 

“Girasdar”. 

•-The generic term “Girasia” or "Girasdar” includes 
Talukdars, Bhagdars, Mulgaresias and Bhagatr, who 
can be generally classed as landholders with pro¬ 
prietary rights as distinguished from ordinary land¬ 
holders included in the generic term Barkhalidars, 
which term includes Inamdars, Jiwaidars, Dharmada 
or kherati grantees and service tenure holders such as 
chakariatas and pasaitas who are merely entitled to 
the usufruct of the land granted to them. AIR 1952 
Sau 114 (118, 119) (Pt H) (Pr 12) (SB). 

"Give a satisfactory account of himself”. 

See Criminal P. C. (5 of 1898), S. 109(b). 

“Glassware”. 

—Words “glassware” includes lenses and object 
glasses. See Tariff Act (19341, Item 60(9)(4). (1965) 1 
Mad L J 279 1 AIR 1965 Mad 312 (DB). 

"Going armed”. 

See (1) Arms Act (1877). 

(2) Mysore Arms Act, S. 14 (d). 

"Good faith .” 

See ()) General Clauses Act (1897). 

(2) Limitation Act (1908), S. 2 (7). 

gj d 8 m! (1860) ’ Ss * 52 > 405 and 499-500. 

(4) Public Safety — Rajasthan Public Safety 

Ordinance (9 of 1948), S. 44. y 

(5) T. P. Act (1882), S. 51. 

"Goods 

See (1) Central Excises and Salt Act (I of 1944) (As 
Amended by Act 38 of 1960), Sch. I, Item 

(2) Constitution of India, Sch. 7 List 2 Art. 56 
13) Limitation Act (1908), Art. 52. 

(4) U 2 ) S Tax “ Assam Sales Tax Act (1947), S. 2 

(5) S fl Qd7» a c“o c ;^* a 5 d / ? erar SaIes Tax Act 

(1947), S. 2 (d) and (g). 

(fl)Sales Tax—M. B. Sales Tax Act (1950), 

M* « (lC)* 

^Ma) 1 ^ Sales TaX ACt ^ 1947 b S * 2 

“Goodwill*” 3 CuSt0ms Act (l878) ’ S * 183 - 

■—“Goodwill of a business depends upon a variety 
of circumstances or a combination of them. The loca 7 
Ron, the service, the standing of the business the 

MHH n nS f d h ° S0 wh £ ru ? andthe ^ck of com! 
Si“ n and m W other factors go individually or 
together to make up the “good, will” though locality 


always plays a considerable part. At the same time, 
locality is not everything. In the case of a theatre 
or restaurant, what is catered, how the service is run, 
what the competition is, contribute also to the good¬ 
will. Messrs. S. C. Cambatta and Co. v. Commr. of 
Excess Profits Tax. (1961) 4l I T R 500 i (1961) 2 
S C R 805 : (1961) 2 S C J 265 : A I R I96L 8 C 1010 
(1012) (Pr 9). 

—Sale of—What is included in “goodwill.” See 
Companies Act (1913), S. 2(1) and (2). A I R 1957 
Bom 111 (DB). 

—Execution of decree—Order of Court to sell “good¬ 
will” of judgment-debtor’s business - What is “good¬ 
will” explained. AIR 1957 Cal 280 (DB), 

—Meaning of “good will” explained. See Estate 
Duty Act (1953), S. 36. AIR 19<52 Mad 315 (DB). 

—Nature of - “Goodwill” of business when attaches 
to premises in which it is carried on—Law relating 
to explained—(Landlord and tenant.) 

“Goodwill” may be either incident to premises or 
stocktrade. Sometimes it happens that on the sale 
or transfer of business the purchaser takes a lease 
of the old premises for a specified period and then 
removes his business to another site. On the ter¬ 
mination of the lease the question arises whether the 
goodwill of the business continues to be annexed 
to the premises or is carried away by the purchaser 
and lessee along with the stock-in-trade and ma- 
chinery. The answer will depend on the original 
terms of sale, as well as, on the nature of the busi 
ness; one or more of the elements going to make ud 
what is called goodwill may be retained, while others 
may be parted with and all or every such elements 
may be disposed of without express mention. Where 
the “goodwill” is incident to the means of p ro duc! 
hon rather than to the place of business as, for ins 
tance, a manufacturing Dusiness the “goodwill” will 
pass on with plant and stock to the lessee. On the 
other hand, where the attribute is the predominant 
feature as in the business of a hotel or public house* 
the 1 goodwill” is generally incident to the preS 
and, consequently, passes to the reversioner Bv an 
express contract it may, however, pass to the lessee 
Thus, we have “cat goodwill” When considering 
a tenant’s claim for “goodwill” it is not permissible 
to take into account so-called ‘cat’ “goodwill ” 
which is part of the “goodwill” attributable Tthe 
site as distinct from the tenant’s own hnctno 
carried on on the site. The "goodwill” of a 
tor s business cannot adhere to the premises in which 
it was earned. English case law referred. ° “ 

Applying these principles to the facte nf 

it was held that the “goodwill in the Lnd? 3S ? 

VoYJnPVS 

s“b> & 2 p ffis) AIB 1955 M,d 350 < 3 ” 6 - 

“Gooada.” 

asKSisssw 

“Go slow.” 

telydejayingo?p^dSa U \fwaifr Q ° f d , elib r- 
1962 faoto ^- » nSseondt?. 
“Government.” 

See also Penal Code (I860), S. 17 

r 9 B 4 ?) mb s y L 0 r ^ o f 

mem” includes all claims which may hi m-d” k*' 
State Government or by the Central Pm, made by 
India. Sea Tenancy 
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Agricultural Lands Act (67 of 1948), S. 51. AIR 
1957 Bom 155 (DB). 

—Per Narasimham J.—“Government” referred to in 
the expression “appropriate Government” in S. 2 (i), 
Industrial Disputes Act is the “Government” exer¬ 
cising administrative or executive authority and not 
the “Government” exercising its powers as an em¬ 
ployer in an industry. See Industrial Disputes Act 
(1947), S. 2 (a). AIR i960 Orissa 205 (D3). 


“Government of the Vindhya Pradesh.” 

—The words “Government of the Viudhya Pradesh” 
used in an order made by a Secretary to the Chief 
Commissioner conveys exactly the same meaning, and 
has the same effect as th» words “Chief Commissioner 
of the Vindhya Pradesh.” AIR 1952 Vin-Pra 18 (19) 
(Pt B) (Pr 7). 


4 » 


Gratification.” 

See (1) Penal Code (1860), S. 161. 

(2) Representation ot the People Act (19ol) 

S. 123. 


t 


“Gratuity.” 

—Death.cum-Retirement “Gratuity” in revised Pen¬ 
sion Rules — Expression, explained. See Constitution 
of India, Art. 14 AIR 1963 Mys 247 (DB). 
—“Gratuity” is a payment in the nature of g : ft and 
the donor cannot be compelled to make a gift, the 
matter being within his sole discretion. “Gratuity 
does not rest upon a consideration. Any amount 
paid over and above what is due for services is 
“gratuity.” “Gratuity” is not synonymous with:com- 
pensation. A pension which is granted for services 
previously rendered and which at the time they were 
rendered gave rise to no obligation is a "gratuity, 
not giving rise to an action. In certain case“gratuit> 
is also in the nature of expectacy granted by the 
donor. See Master and Servant. AIR 1961 Punj 443. 


^SeeuTs^lesTa*—Bihar Sales Tax Act (19 of 1947), 

S ‘ 8 ‘ (2) Sales Tax — U. P. Sales Tax Act (1948), 
S. 4. 


“Gross orofits”—Meaning of. 

See Companies Act (1913). Table A, Regn. 107. 

•Gross rental at which premises may reasonably be 
expected to let’. 

—“Gross rental at which premises may reasonably be 
expected to let” in S. 128 (1). Bengal Municipal Act 
-Statutory guide to ascertain rent of hypothetical 
tenant indicated—Exp re SMOii interpreted See Muni. 

rinalities — Bengal Municipal Act (15 ot 193Z), a. izo 
(1). (1964) 68 Cal W N 949. 

G S?e ^Sales-tax — Hyderabad General Sales Tax 
1 Act (14 of 1950). S. 4. T ... 

(2) Sales Tax-Madras General Sales Tax (Tur¬ 
nover and Assessment) Rules (1939), R. 4 
(a) and (d). 

“ G See Tenancy law, - M. B. Zamindaii Abolition 
Act (13 of 1951), S. 5 (iv). 

(1908), S ao and O. 21. R. 94. 

(2) T. P. Act (1882), a. o. 

I □'mitaVshara (Madras) term '‘goali’’means agnatM 
• ly a.d does not include cognates. AIR 1953 Hyd 
275 (276) (Prs 6, 10) (FB). 

P Disciplinary Proceedings (Administrative 
TMnSXT kr. 2 (e) and 4 (1) (d). 


“Hajat kami” 

kami” when applied to rent would mean 
relief given to the tenant on account of his want or 
necessity—Principles stated-Kabuliat not mentioing 
‘hajat —‘Hajat’ granted after creation of tenancy — 
Held that tenant was not entitled to‘hajat’. ILR 
(1951) 1 Cal 133 : AIR 1955 NUC (Cal) 1064 (DB). 

“Hakka — Meaning and implication. 

The word “Hakka” should not be narrowly inter* 
preted meaning present right or title in the property. 
It has reference to future title also. By the woras 

‘‘ w 'THTHr jremr s ” 

occurring in the sale deed the vendor must be 
deemed to have agreed that if the title which he 
is purporting to convey is at any future point of time 
displaced by a better title the vendor would reimburse 
and compensate the vendee and if such contingency 
occurs full effect must be given to the guarantee 
contained in these words and the vendee is entitled 
to enforce his right for the breach of the guarantee. 
1963 Mah L J (Notes) 22 (Bom). 

“Haqiyat” 

—“Haqiyat” does not include abadi site. AIR 1952 
All 148 (Pr 4) (DB). 

“Harijan”. 

See Untouchability (Offences) Act (1955), S 3. 

“Has been”. 

—Plain implication of the words “has been” “in¬ 
correctly valued or assessed” in S. 138 (1) (c) of the 
Bengal Municipal Act is whether having regard to the 
state of things existing at the time wheo the original 
or initial assessment was made, it can be said that the 
original or iuitial assessment was incorrect. See Muni¬ 
cipalities—Bengal Municipal Act (15 of 1932), S. 138 
(i) (c). AIR 1955 NUC (Cal) 5608. 

—Though the expression “has been” in cl. (f) of S. 10 
(1) of Tanjore Tenants and Panoaiyal (Protection) Act 
(Mad. Act 14 of 1952) may include past conduct also, 
the proper construction of the clause read along 
with the other clauses and in the context would be 
to confine it only to conduct or behaviour of the 
tenant subsequent to the passing of the Act. See 
Tenancy Laws—Tanjore Tenants and Pannaiyal (Pro¬ 
tection Act (Madras Act (14 of 1952) S. 10 (1) (f). 
AIR 1955 NUC (Mad) 1570 (DB). 

“Has been previously issued”. 

—The words “has been previously ma le” in cl. 2 (1) 
of the schedule to Bihar Town Planning and Im 
provement Trust Act 1951, do not merely connote 
the issuing of a notiScation-:before the Bihar Act was 
passed but include all notifications made prior or 
anterior to the first publication of a notice of an 
improvement scheme under S. 40 See Land Ac- 
quisition Act (1894), S. 4. AIR 1963 SC 1077. 

“Has fallen vacant”. 

—Under U. P. (Temp.) Control of Rent and Eviction 
Act, the power of the District Magistrate to let or not 
to let anv accommodation to any person is ODly in res¬ 
pect of the accommodation which “has fallen vacant” 
S. 7-A of the Act gives an indication as to the meaning 
of the words “has fallen vacant” where the tenancy 
of the tenant-in-chief is terminated by an ejectment 
decree, the accommodation falls vacant after the 
ejectment decree as a whole. (See Houses aod Rents 
—U. P. (Temporary) Control of Rent and Eviction 
Act (3 of 1947), S. 7. AIR 1958 All 393. 

“Have regard to”. 

-Under S. 4 (i) (iv) of the C P. and Berar Accommo¬ 
dation (Requsition) Act, 1948, the Arbitrator in mak¬ 
ing the award "shall have regard to” the provisions 
of S. 23 (1) of the Land Acquisition Act : in so far as 
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the same can be made applicable. The words “shall 
have regard to” show that S. 4 (1) (iv) is not exhaus¬ 
tive of the matters which the arbitrator should take 
into conside'ation io assessment of compensation. 
See C. P. and Berar Accommodation (Requisition) Act 
(43 of 1948;, S. 4 (J) (iv). 1962 MPLJ 109. 

“Head of Department”. 

—For the purposes of S. 123, Evidence Act, the ex¬ 
pression “Head of Department” has two distinct 
meanings. It may be limited to Heads of the various 
Departments of the secretariat, namely Secretaries of 
the Departments or else it may also include Heads of 
Departments of attached offices either under the 
Union Government or under the State Government. 
See Evidence Act (1872), S. 123. AIR 1963 Orissa HI. 

“Hear”. 

—Word ‘hear” used in relation to the complainant 
in S. 208 (1), Criminal P. C. means granting audience 
to the complainant that is, has to detail the facts 
which constitute the offence and to state by what 
evidence he is going to prove these facts. As the word 
“hear” means granting audience to the complainant, 
his counsel is competent to appear on his behalf and 
detail the facts which constitute the offence and the 
evidence proposed to be led to prove those facts. 
See Criminal P. C. (1898), S. 208(1). 1959 Cri L J 
978 « AIR 1959 J & K 77 (DB). 

“Hearing ” 

See (1) Houses and Rents — E. P. Urban Rent Res¬ 
triction Act (3 of 1949), S. 13 (2) (i), 
Proviso. 

(2) Municipalities — U. P. Municipalities Act (2 
of 1916), S. 23. 

(3) Panchayats-U. P. Panchayat Rai Act (20 of 

1947), Ss. 12(c), 77. A. 

(4) Tenancy Laws — U. P. Zamindari Abolition 

and Land Reforms Act (1 of 1951), S. 47. 

“Hear the parties.” 

See (1) Constitution of India, Att. 226. 

(2) Criminal P. C. (1898), S. 145 (1). 

“Heir.” 

-Word “heir” within meaning of S.22, Hindu Adop. 
tlons and Maintenance Act includes all those on 
whom the estate of the deceased devolves, whether 
°n intestacy or by means of a testamentary instru- 
menthkea will. See Hindu Adoptions and Mair 

(DB) 100 ACt {1958) ’ S ‘ 22, AlR 1961 Pun * 
“Held.” 

~In S. 9, U. P. Zamindari Abolition and La 
Reforms Act, the legislature has deliberately used 1 
word held and this word connotes the existei 
of a right or title in the holder. The other woi 
used are belonging to” and that expression certaii 
KjSf l0 . ow “?, r - The word “held” follows the woi 
belonging to” and a so denotes that the person 
possession is there because of some right or title 
AhJrr S f Tenancy Lavvs ~ U - p - Zamind 

AH?SSSJlttf,DB ? 5 ACt (1 ° fl951) ' S ' 

“-Words ‘possessed’ and “held” used in S. 14 ( 
Succession Act mean one and the same thii 

Mad 255*(DB) CeSSi0n ACt (1950) ’ S * 14 (1) * AlR 19 

“Hereafter.” 

--The word “hereafter” as an adverb excludes l 
rue present and the past. ILR (1963) 1 Ker 385. 
“Hessian” 

“The word “hessian” as understood in the trade 
fabric woven in a particular manner, namely?n 

wUh e dmS5i e yafn 8 ? d ‘ sacki “8‘ I* a fabric w? 

(q 5? o wr a PP ed yarn. See Sea Customs 
(1878), Sch. 2, Cl. 1. (1981) 65 Cal W N 1208. 


“High Court.” 

—“High Court” referred to in Stamp Act, Art. 25 
(Mad), Stamp Act, is a “High Court” within the 
territory to which the Stamp Act applies. See Stamp 
Act (1899), Sch. 1-A, Madras, Art. 25. .AIR 1954 Mad 
78 (DB). 

“Highway.” 

—The common definition of ’highway’ is that it is a 
way leading from one marked town or inhabited 
place to another inhabited place, and which is 
common to all the subjects of the Sovereign. Public 
bridges are highways so far as the right of passage 
is concerned. 1957 Raj L W 54L i ILR (J.957) 7 
Rai 850 i AIR 1958 Rai 138 (139) (Pt A) (Pr 5) 
(DB). 

“Hindu.” 

—Word “Hindu” in Ss. 3 and 4, Hindu Women’s 
Rights to Property Act, necessarily means a male and 
not a female Hindu. See Hindu Women’s Rights to 
Property Act (1937), S. 3(1). AIR 1958 Pat 600 
(DB). 

—In general the term “Hindu” does not include those 
professing the Buddhist religion. It includes only 
those persons who are governed by Hindu Law. Jains 
and Sikhs are governed by Hindu Law and they are 
included in the term “Hindu.” See Constitution of 
India, Art. 14. ILR (1961) 11 Baj 63. 

"His own business.” 

—What is meant by the word ‘own’ is something in 
which the landlord or his family have pecuniary 
interest. Where the wife of the landlord wants to 
start a maternity home, it is “his own” business. 
See Houses and Rents — C. P. and Berar Letting of 
Houses and Rent Control Order, 1949, Cl. 13 (vi) (c). 
AIR 1951 Nag 51 (DB). 


‘‘His own occupation.” 

—Expression “his own occupation” in S. 11 (3) (a), 
Bihar Buildings (Lease, Rent and EvictioE) Control 
Act cannot be restricted only to occupation of the 
landlord himself but should be given a wider and 
liberal meaning so as to include occupation of per¬ 
sons who are living with him and are economically 
dependent on him. See Houses and Rents — Bihar 
Buildings (Lease, Rent and Eviction) Control Act (3 
of 1947), S. 11 (3) (a). AIR 1955 Pat 496 (DB). 

“Hissedar.” 


“Hlssedar” means in Kumaou and Garhwal, a 
cosharer in Zamindari rights. A I R 1955 All 65 (66, 
67) (Prs 8,10,12,15) (FB). 


“Hold.” 

See (1) Bffiw Agricultural Income-tax Act (1948), 

(2) Constitution of India. Art. 19 (1) (f). 

(3) Tenancy Laws — U. P. Zamindari Abolition 

and Land Reforms Act (1951), S. 9. 

"Horticulture,” 


—i-ocoanut whether a horticultural produce-Whe. 
ther particular produce is horticultural produce or 
not does not depend upon extent of its cultivation — 
Mere fact that some tilling has to be done for pur- 
poses of raising crop or that watering has to be done, 
a ft?.? 0 ? oes ,? ot cease to be horticultural produce 
— Horticulture means art of gardening and since 
cocounuts are raised in gardens they answer defini- 
ti j °l “^‘cultural produce. See Sales Tax - 

ffi de S b c a( lfel al Sales Ta * Rules (1950), R. 5(2) 
(b). 20 S T C 285 i ILR (1965) Andh Pra 6S5. 

•‘Hotel.” 

con 2 titu . t0 a “hotel” two elements viz 
(1) access thereto by the public ora section thereof 

drinks f ° f 8rtIcles co “ s «tuting meals aSd 
drinks for a price are necessary. See MuScIpaUtieT - 


1110 


WORDS AND PHRASES 


Bombay District Municipal Act (1901', S. 59(l)(xi). 
61 Bom L R 52 : I L R (1959) Bom 829. 

•—“Hotel” is a place where the proprietor makes it 
his business to furnish food or lodging or both to 
travelling public or other persons. The fact that 
no food or other service is provided by the proprietor 
does not show that the building is not a “hotel” or 
a lodging house. So also the mere circumstance that 
certain persons remained in possession of the rooms 
for over three years does not prove that the 
rooms in question were not rooms in a “hotel” or 
lodging house. See Houses and Rents — Delhi and 
Afmer Merwara Rent Control Act (19 of 1947), S. 2 
(b). (’51) 53 Pun L R 75. 

“House.” 

— Word “house” is an ambiguous word with no 
common or ordinary meaning so fixed and definite 
that by the mere use of the word one can determine 
in what sense the legislature has used it. The word 
“house” is not defined in T. C. Panchayats Act or 
the Rules or in Bye-laws of the Panchayats. But 
looking at the object and the context, the “house” 
tax imposed is not confined to dwelling houses and 
will apply to non-residential buildings. See Panchayats 

— Travancore.Cochin Panchayats Act (2 of 1950), 
S. 56. ILP (1957) Kerala 700. 

—“House” means structure intended to be used for 
human habitation. Stables or outhouses used per¬ 
manently as dwelling houses are “houses.” See 
Municipalities — Indore District Municipal Act (4 of 
1919), S. 21 (ix). 1960 M PL J 72. 

“Household servant” 

See Limitation Act (1908), Art. 7. 

“Hukamnama.” 

—“Hukamnama” is clearly a fee charged by the 
state for the recognition of the successor to the 
estate (being a scheduled jagir) held by his deceased 
ancestor. It is a special levy connected with the 
succession of a jagirdar. See Rajasthan Land Re¬ 
forms and Resumption of Jagirs Act (4 of 1952), S. 4. 
AIR 1955 N U C (Raj) 2539 (DB). 

“Husband and wife” 

See Income-tax Act (1922), S. 10 (3) (a) (iii). 

“Hut” 

—Plain meaning of the word “hut” is a small or 
mean house or a small temporary dwelling or similar 
structure. See Tenancy Laws—Kerala Stay of Evic¬ 
tion Proceedings Act (L of 1957), S. 2. 1958 Ker L T 
404 : 1958 Ker L J 573 : ILR (1958) Ker 696. 

“Ijaredai” 

(§—Considering the setting in which the word 
“ijaredar” has been used in S. 2 (1) (e) U. P. Abolition 
of Jagirs and Land Reforms Act, it must take colour 
from it and cannot be held to mean any lease of land 
of whatever kind. In the setting the word is used, it 
should be confined to a person holding an Ijara 
which is a lease or farm of land revenue or other 
proprietary right as distinguished from other kinds 
of leases of land. See Tenancy Laws—Vindhya Pra¬ 
desh Abolition of Jagirs and Land Reforms Act (1L 
of 1952), S. 2(1) (e) AIR 1961 S C 1204. 

“Illatom” 

See Hindu Law—Adoption. 

“Illatom son-in-law” 

See Hindu Law-Succession. 

“Illegal” 

See Penal Code (1800), S. 43. 

“Illegally and with material irregularity” 

SeeC.P. Code (1908), S. 115. 


“Illegal practice”. 

—"Illegal practiced not defined in C. P.&Berar 
Panchayat Act. The term may cover a wide range of 
subjects. The expression cannot be given a restricted 
meaning so as to require for its application something 
done by a candidate at the time of the election, that 
is to say, some overt act with the result that it will 
not apply if there is no such overt act, as for 
instance, where a person incurs a disqualification 
under S. 14 of the Act. See Panchayats — C. P. and 
Berar Panchayat Act (1 ot 1947), S. 14. ILR (1958) 
Bom 801. 


“Immediately” 

See (1) High Court Rules and Orders—Nagpur High 
Court Rules, Chao. 4, R. 10. 

(2) Income-tax Act (1922), S. 2 (8-A), (c). 

(3) Letters Patent (Nag) Cl. 10. 

“Immoral” 

—The word “immoral” in S. 11 (1) (c) of West Bengal 
Premises Rent Control Act (1948), is not limited by 
the ideas, aod notions of brothel as expounded and 
defined in the Bengal Suppression of Immoral Traffic 
Act—Living as only one man’s mistress stand on the 
same plane as prostitution and is sufficiently “im¬ 
moral” to come within the meaaing of the Rent 
Control Act. See West Bengal Premises Rent Control 
Act (1946), S. 11 (1) (e). AIR 1951 Cal 164. 


"Immoral purpose” 

—Word ‘immoral’ in S. 11 (1) (e), W. B. Premises 
Rent Control Act is not limited by the ideas and 
notions of brothel as expounded and defined in 
Bengal Suppression of Immoral Traffic Act. Prosti¬ 
tution and living as only one man’s mistress differ 
only in degree but stand on the same plane. The 
latter is sufficiently immoral to come within the 
meaning of the Rent Control Act, so as to exclude 
such person from obtaining the benefit and protec¬ 
tion of the Rent Act. See Houses and Rents—West 
Bengal Premises Rent Control Act (1948), S. 11(1) 
(c). AIR 1951 Cal 164. 

“Immovable property” 

See (1) General Clauses Act (1897), S. 3 (20). 

(2) Jammu and Kashmir Right to Prior Purchase 

Act (1993), S. 15. 

(3) Madras Revenue Recovery Act (1864), S. 8. 

(4) T. P. Act (1882), S. 3. 

(5) U. P. District Boards Act (1922), S. 192 (1). 

‘‘Impediment” 

—The word “impediment” in S.40, Bengal Wakf Act 
must mean an "impediment” in law and such impedi¬ 
ments are well-known e. g. minority, unsoundness of 
mind, apostacy etc. The mere fact that two persons 
are rival claimants for the office cannot be described 
as an “impediment” to the appointment of a muta- 
walli. See Bengal Wakf Act (13 of 1934), S. 40. AIR 
1954 Cal 436. 
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Implied contract 
See Contract Act (1872), S. 10. 

Import” 

|-By giving to the words “imported into” or 
exported from” their derivative meaning without 
ny reference to their ordinary connotation of these 
erms as used in the commercial sense ihe decided 
:ases in India have ascribed too general meaning to 
hese words which from the setting, context and 
listory of the clause was not intended. To construe 
he words “import” or ‘export’ as meaning 'bring in 
ir “take out of or away from” and cover the goods 
n transit by the words ‘imported into’or ‘exported 
rom’ would make rail borne goods passing through 
i railway station within a municipality liable to 
coDOsition of tax on their arrival at railway station 
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or departure therefrom. This would lead to con¬ 
fusion. See Municipalities—C. P. aad Berar Munici¬ 
palities Act (2 of 1922), S. 68 (l)(o). A I B 1958 
S C 341. 


•“Importation” 

—“Concerned in illegal “importation” of foreign 
gold" — Connotation of terms “concerned in” and 
“importation” indicated. See Sea Customs Act (1878), 
S. 167(b). 1962 (1) CriLJ 600 : AIR 1962 Cal 242 
(DBj. 

“Imported into the area” 

—Expression “Imported into the area” in the notifica¬ 
tion of the Punjab Govt. No. 11992 LD 53/13577A D/- 
23-4-1959 under Punjab Dist- Boards Act cannot be 
given its derivative meaning and cannot cover the 
goods brought in and taken out of the limits of the 
District Board in the course-of transportation with¬ 
out being unloaded there. See Punjab District Boards 
Act (20 of 1883), S. 30. AIR 1965 Punj 97. 

“Import into” 

■ —Words “import into” and ‘export out oi’ in the 
context of Cl. (1) (b) of Art. 280 of the Constitution 
do not mean the article or commodity imported or 
exported. The expressions mean exportation out of 
the territory and importation into the country. See 
Constitution of India, Art. 20 (2). AIR 1953 S C 333. 

‘‘Impose” 

•—Word "imosed” in S. 59(1) of Bombay District 
Municipal Act means actual levy of tax. See Munici. 
paUties-Bombay District Municipal Act (3 of 1901), 

S. 59(1). AIR 1962 SC 988. 

“Impose and levy.” 

—Sometimes the terms “impose" and ‘levy’ may only 
refer to fixing tax liability or assessment or quanti¬ 
fication of the liability. These terms are used in 
various senses sometimes to include also collection of 
tax from tax payers. Court should therefore be guided 
by the context, the term ‘levy’ in S. 21, Rajasthan 
Motor Vehicles Taxation Act has to be constiued 

•n 't iqa s «e Cantonment Act (1924), S. 00. AIR 1963 
i»9j 1U0 (DB), 

“Impossible” 

See Contract Act (1872), S. 56. 

“Impotency” 

See Hindu Marriage Act (1955), S. 12 (1) (a). 




'“Impracticable.’ 

—Word “impracticable” in S. 186, Companies A 
1950, must be given practical meaning. It must 
understood to be “impracticable” from the busint 
point of view. It must not be held “impracticabl 
on the slighest excuse that the directors canD 
Companies Act (1956), S. 188. A I R 19, 

^ al 658. 

“impracticable” implies that it is “imprac 
cable from reasonable point of view. Court mu 
take common sense view of the matter and must a 

nnPJi p 1 * 1 person of business. See Companies A 
(1913), S. 79 (3). AIR 1953 Cal 355 (DB). 
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Improvements.” 

See Transfer of Property Act (1882), S. 51. 

In” 

—Preposition “in” does not always mean or is lii 
■«d to “inside” of a particular thing-The connc 
•tion of the word will depend upon the context, 
word in in the expression “alteration in any bu 

u a i j’l ^ Calcutta Munici 

Act, should be taken to mean l4 in respect of” or 

f elation to/’ The alterations and improvements n 

not be within four walls under the roof. See Mun 

8m 7m9S^iM, Act 13 01 1923)1 s - 


“Iq accordance with.” 

■ —Words “in accordance with” in S. 47A (H, 
U. P. Municipalities Act mean “in conformity with” 
or “as provided for”—See Municipalities—U. P. Muni¬ 
cipalities Act (2 of 1916), S. 47A (l) (a). A I R 1958 
All 374 (FB). 

“Iq accordance with law.” 

See Limitation Act (1908), Art. 182 (5). 

‘ In accordance with the form.” 

—There is no material difference between the ex¬ 
pressions “in the form” and “in accordance with the 
form.” Where a statute requires an agreement to be 
‘in the form’ or ‘in accordance with the form’ pres¬ 
cribed by it, then unless the contrary is'clearly ex¬ 
pressed, it is sufficient compliance with the statute if 
the agreement is substantially in the form; any in¬ 
consequential variation is immaterial. AI8 1956 All 
725 (728) (Pt B) (Pr 14) (DB). 

“Inam.” 

See also (l) Government Grants Act (1895), S. 3. 

(2) Tenancy Laws—Madras Estates Aboli¬ 
tion and Conversion into Ryotwari 
Act (26 of 1948), S. 9. 

—The word “inam” does tot necessarily indicate an 
absolute grant, but has to be understood with refer¬ 
ence to the context and the accompanying words. 
1952 K L T 436 : A I R 1952 T C 105 (110, 111) 
(Pt C) (Pr 18) (DB). 

“In any case.” 

See Motor Vehicles Act (1939), S. 02. AIR 1957 
Raj 162 (DB). 

“In any proceedings under this Act.” 

—The words “in any proceedings under this Act” in 
S. 54 (1>, Land Acquisition Act reveal that the neces¬ 
sary intendment of that sub-section is that if the pro¬ 
ceedings before the Court in which the award was 
made is a proceeding under the Act on whatever date 
it might have commenced. See Land Acquisition 
Act (1894), S. 54 (as amended by Mysore Act (17 of 
1961). AIR 1965 Mys 93. 

Tn any reference.” 

• -“In any reference” in Arbitration Acl S. 3L (4) 
means in the “matter of a reference to arbitration— 
See Arbitration Act (1940), S. 31 (4). A I R 1953 
5 C 313. 


'Incapable of taking care of himself.” 

—“Incapable of taking care of himself” in S. 85 (1) (i) 
Bombay Prohibition Act does not include making a 
nuisance of oneself. It means being in a state in 
which one cannot do for oneself what one has to do 
if care has to be exercised. See Bombay Prohibition 

Act (25 of 1949), S. 85 (1) (i). AIR 1955 NUC (Bom) 
5887. 

“Incidental.” 

See (1) Industrial Disputes Act (1947), Ss. 10 (1) (c). 
and 10 (4). 

(2) Sales Tax —Orissa Sales Tax Act (14 of 

“Incite 1947) ’ S ’ 2912) (5) - 

-Words ‘instigate’ and “incite ’ should be read t<> 
signify something deeper than mere asking of a 
person to do a particular act. There must be some¬ 
thing in the nature of solicitation to constitute insti- 
° T D cfjemonl. The words convey the mean¬ 
ing to goad or urge forward’ or ‘to provoke’ or 

a5?1Q47? 9 t ? 7 d °iSeo a i t - See Industrial Disputes 

259 (DB). * S * 27 * 1958 Crl L I 602 « AIR 1958 Pat 

“Include.” 

See also (l) Bombay Police Act (22 of 1951), 
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(2) Hindu Minority and Guardianship Act 
(1956), S. 4 (2). 

(3) Interpretation of Statutes. 

(4) Payment of Wages Act (1930). S. 2 (vi). 

(5) Sales Tax — Madhya Bharat Sales Tax 
Act (30 of 1950), S. 5 

(6) Tenancy Laws— Kerala Agrarian Rela- 
tions Act (4 of 1901), S. 2 (18). 

(7) Working Journalists (Industrial Dis¬ 
putes) Act (1955), S. 2(b). 

— “Include’' — Word is generally used to enlarge the 
normal or popular connotation of expression for pur¬ 
poses of statute. AIR 1955 NUC (Bom) 2319. 

—‘Including’ is a term of extension. It imports ad - 
dition. It adds to the subject-matter already com¬ 
prised in the definition. 55 Bom L R 941 : I L R 
(1954) Rom 434 : A I R 1954 Bom 204 (205) (Pt D) 
(Pr 5) (DB). 

‘Includes.” 

• —The expressions “includes” or ‘shall be deemed to 
include* in a definition clause is very generally used 
in order to enlarge the meaning of the words or 
phrases occurring in the body of the statute. A I R 
1957 All 541 (545) (FB). 

—\\ord “include” in an interpretation clause is in. 
tended to be enumerative and not exhaustive. When 
it is untended to exhaust the signification of the 
words interpreted the word ‘means’ is used — See 
Tenancy Laws—M. P. Abolition of Proprietary Rights 
(Estates, Mahals and Alienated Lands) Act, 1950 (1 of 
1951), S. 2 (j) (1). 1958 Nag L J 172. 

® —The effect of a definition clause, beginning wilh 
the word “includes” is not to single out for specific 
mention some of the things comprised within the 
natural import of the term defined, but the effect is 
to enlarge that import by the addition of certain 
things which would not otherwise be regarded as 
included. In that sense, it is undoubtedly true that a 
definition clause, so expressed, is ordinarily not ex¬ 
haustive. but it can be so in certain contexts. Tarak 
Chandra v. Ratan Lai. I L R (1958) 1 Cal 153 : 61 
C W N 263 : A I R 1957 Cal 257 (270, 271) (Pt L) 
(Pr 43) (FB). 

#—Per Kaul C. J. — ‘Including’ is a term employed 
generally where the scope of the class indicated by 
the words preceding it is wider than that of the class 
specified by the term? which follow. Dayabhai 
Poonambhai Patel v. Regional Transport Authority 
52 Cri L J 1305 iILR (1952) Madh Bba 454 : AIR 
1951 Madh Bha 121 (128) (Pt B) (Pr 42) (FB). 

‘‘Income ” 

See (1) Excess Profits Tax Act (1940), S. 2 (13). 

(2) Expenditure Tax Act (1957), S. 3 (1), Pro¬ 

viso. 

(3) Houses and Rents — Jammu and Kashmir 

Houses and Shops and Rent Control Act 
(2009), S. 1 (3-A) (iii). 

(4) Income-tax Act (1922), S. 4. 

(5) Land Acquisition Act (1894), S. 34. 

“Incori e, profits or gains have escaped assessment.” 
See Income-tax Act (1922), S. 34 (1A). 

“Iocome tax ” 

©—Expression “income-tax” as used inSch.I, R. 2 
(2) (c) of M. P. Abolition of Proprietary Rights (Estate, 
Mahals, Alienated Lands) Act, 1950(1 o! 19?1), does 
not include super-tax. See T. L.—Madhya Pradesh 
Abolition of Proprietary Rights (Estate Mahals, Alie¬ 
nated Lands) Act, 1950 (I of 1951), S. 8 (1). AIR 
1965 S C 198. 

— Expression “Income-tax” used in Sch. I, R. 2 (2) 
(c), M. P. Act 1 of 1951, does not include ‘super-tax.’ 
See Tenancy Laws — M. P. Abolition of Proprietary 


Rights (Estates, Mahals, Alienated Lands) Act, 1950 
of 1951), Sch. 1, R. 2 (2) (c). 1960 M P L J 370. 
“Iacumbr8nce.” 



See also Words and Phrases—“Encumbrance.” 

—Word “incumbrance” in S. 4 (a) of Bihar Land 
Reforms Act cannot be understood in the same sense 
as defined in S. 101, Bihar Tenancy Act. AIR 1965 
Pat 328 (330) (Pr5). 

—Lease for holding bazar on plots which were 
orchard on bakasht land of proprietor of zamindari— 
Lessee not to pay rent to landlord—Petitioner enti. 
tied to construct sheds — Settlement held for non* 
agricultural purposes and amounted to “incumbrance’' 
within meaning of S. 4 (a), Bihar Land Reforms Act. 
See Tenancv Laws—Bihar Land Reforms Act (30 of 
1950), S. 4 (a) (h). AIR 1958 Pat 48 (DB). 

“Incurred.” 


—Debt “incurred” — ‘Incur’ means “render liable or 
subject to, entail.” It means to have liabilities cast 
upon one by act of parties or operation of law. Liabi¬ 
lity is “incurred” only when amount is borrowed and 
not when the accounts are settled or when any docu¬ 
ment is executed in pursuance of settlement of ac¬ 
counts. See Debt Laws—Madras Agriculturists Relief 
Act (4 of 1938), S. 13. (1960) 1 Andh W R 397. 

“Iodal-talab.” 

—Bond under S. 499, Cr. P. C. using words “Indal- 
talab”—"Indal-talab” means on demand. See Crimi¬ 
nal P. C. (1898), S. 499. (1963) 65 Punj L R 716. 


“Independent contractor.” 

• —Master, servant and “independent contractor,*' 
who are, explained—Master employingservant—Latter 
authorised to employ persons — Such persons, if 
servants of master, has to be determined ou facts of: 
the case. AIR 1955 S C 404 (407 to 412). 


“Indian law.” 

• —The expression “Indian law”in para. 17 fc) of the' 
U. P. High Courts (Amalgamation) Order, 1948, 
include; not only an Act of the legislature, but also 
all rules, bye-laws and orders or notifications made 
thereunder—Vide S. 3 (29 , General Clauses Act. See 
Bar Councils Act (1920), S. 1 (3). AIR 1955 All 269 
(FB). 

“Individuals” 

See(l) Constitution of India, Sch. 7 List 1 
Entry 80. 

(2) Expenditure Tax Act (1957), S. 3 (1). 

(3) Wealth Tax Act (1957), S. 3. 


“Industrial disputes.” 

See (1) C. P. and Berar Industrial Disputes Settle¬ 
ment Act (23 of 1947), S. 2 (13-. 

(2) Industrial Disputes Act (1947), Ss. 2 (k), 

10 (1) (c). 

(3) U. P. Industrial Disputes Act (28 of 1947),. 

S. 2. 


“Industrial employees.” 

• -Expression “industrial employees” used in the 
Notification No. 3754 (LLJ/XV1II-894 (L\ 
issued by U. P. Govt, on 0-12-1948 is not limited to 
the class of employees who are employed directly or 
indirectly for purpose of manufacturing process 
carried on by the factory-Malis (gardeners) employed 
by the Mills who are workmen within 5.2 of the 
U. P. Industrial Disputes Act-Notification appbes to 
them See U. P. Industrial Disputes Act (28 of 1947),. 
S. 3 (b). AIR 1964 S C 737. 

“Industrial matter.” 

See C. P. and Berar Industrial Disputes Settlement 
Act (23 of 1947), S. 2 (13). AIR 1958 S C 311. 
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"Industrial undertaking,” 

—The words “industrial undertaking” are given by 
the-Industries (Development and Regulation) Act, 
1951 a meaning which is separate and distinct from 
the word "industry". To be an‘industrial undertak¬ 
ing’, the work of manufacture or production should 
be carried on in one or more factories by person or 
authority including Government. See Industries »De- 
velopment and Regulation) Act <19511, S. 3 (dl. AIR 
1953 All SO (DB). 

—Expression “industrial undertaking" in Sch. 2 of 
Bibar Electricity Djty Act must be construed in a 
wide and comprehensive sense so as to include not 
only premises withio which manufacturing process is 
carried oo, but also premises from which any manu¬ 
facturing process is controlled and directed. See 
Bihar Electricity Duty Act (30 of 1948), S. 3 (v) (b,. 
(1960) ILR 39 Pat 296. 

‘‘Industry” —Meaning. 

See (1) Constitution of India, Art. 240. 

(2) Industrial Disputes Act (1947), Ss. 2 (j<, 10. 

(3) Interpretation of Statutes-Word-Laud. 

(4) Manipur Land Revenue and Land Reforms 

Act *1960), S. 14 (2). 

Iodustry carried on under the authority of Central 
Government”—Meaning of. 

See Industrial Disputes Act v 1947), S. 2 (a) (1). 
"Inefficiency.” 

—The word ‘inefficiency’ means ‘want of efficiency • 
incapacity to produce the des red effect’. Negligence 
in tne performonce of his duty by a public servant 
over a period obviously indicates his incapacity to 
show the effect or result desired by the authority 
employing him. (1958) 60 Punj L R 277. 

"Information." 

See (1) Criminal P. C. (1898), $. 154. 

(2i Evidence Act (1872i, S. 27. 
t3) Income-tax Act (1922 , S. 34. 

In furtherance of common intention of all". 

See Penal Code (1800), S. 34. 

"In hands of a person.” 

“Expression "in the hands of a person" in S. 100, 

»« Ac V Dterpreted “" T ^ nsf0r °* interest in property 

ed 7 T c he prop0r,y must be regard! 

» in the hands of a "person" to whom it has 

been transferred. Words "in the hands of" can and 

£ean 0 r!i! y ® e ? K °J ‘ owned by ” aQ d cannot 

u ® 0 , 1 P hys » cal holding of the property. See Trans- 

Bom i^DB) y Act (1882) * S> 100 ’ Para ‘ 2 - AIR 1964 

“la bis opinion." 

7™°l ds " ln . opteten" in Administration of Eva- 
0n « . r< ? perty Act S. 40 (4) do not mean that his 

pfaced bafS?fci ated wi. th - e fa ? S and lhe c,rums tances 
placed before him at the inquiry—In one sense there 

3u lZ y L^ hieC } iVQ e L emen T t » Q arriving at a con! 
A*'?? 00 tne evidence by a Judge or Court. Words 

suh?AnH mean c that » CODC,usion L arbitray or entirely 
See Administration of Evacuee Property 
Act (1950), S. 40 (4). AIR 1955 Mad 75 (DB). * 

“In his view." 

plI he u ex P ression ,,in his view" in S. 20, Madras 
ed M n K erS il c f' 1943 should obviously be comtru! 
« 3 P° lice nfficer. See 

SSfAI?IMi7M^5lf 19(11 (g) * 1957 Cli L 3 

‘‘Injury." 

Ste also (1) Civil P. C. (1908), O. 39, R. 1. 

?! X°. QS t llull cn of India. Art. 311 (2). 

1 w la i m{ F- 9, (1898 >« Ss ‘ 4 W (k). 494. 

(4) Workmens Compensation Act (1923), 


—"Injury" in S. 53, C. P. and Berar Municipalities- 
Act (1922) means unlawful infringement or privation 
of a right. See Municipalities — C. P. and Berar 
Municipalities Act (2 of 1922), S. 53. AIR 1962 
Madh Pra 40 (DB). 

"In lieu of payment.” 

O—The expression "in lieu of payment" connotes that 
payment is outsandiog i e., there is subsisting obliga¬ 
tion. See Income-tax Act (1922), S. 49E. AlR 1965 
SC 1316. 

“In like manner.” 

—In S. 35 (2), Income tax Act, 1922, the expression 
"in like manner” does not mean anything more in 
the context than “similarly.” See Income*tax Act 
(1922), S. 55(1). AIR 1959 Mad 108 (DB). 

“In matters of religion.” 

See Constitution of India, Art. 20 (b). 

"In other cases before the judgment is pronounced.”' 
See Criminal P. C. (1898), S. 494. 

“In possession and power.” 

—The words “in possession and power’’ in Rr. I and 
2 of O. 13, Civil P. C, imply that -tho document in 
question must be in actual physical possession or 
control of the plaintiff — The expression does not 
include a document over which the plaintiff has no 
control and which can be produced only through the 
intervention of the Court by calling a witness and 
asking him to produce the document. See Civil P. C. 
(1903;, O. 13, R. 1. AIR 1964 J & K 59. 

"Id pursuance of.” 

—The words "in pursuance of” used in a notification 
do not mean what would be conveyed by “in exerci se 
of wwars conferred by.” The words “in pursuance 
oi have several meanings. Thus, it miy appropriately 
in a particular case mean ‘conformable to’ or ‘in> 

acwrdauce with/ 5 Raj L W 355 i ILR (1934) Raj 

861 : AIR (I9o4) Raj 224 (225) (Pt C) (Pr 6) (DB). 

"Inquiries and trials." 

See Criminal P. C. (1898), Ss. 4 (1) (k), 337. 

"Inquiry.” 

-“Does not always mean a judicial inquiry. It de¬ 
pends on the context in which it is us°d AIR 1Q^T 
All 767 (76S, 769) (Pt B) (Pr 9) (DB) W5T 

“la regard to ” 

—The words ‘ in regard to” occurring in statute must 
* .5"“ interpretation justified by the context in 
which the y occur in S. 115 (5). States Reorganisation 
Act. Those words mean ‘for’ or ‘for the purpose of.- 

1961 Mys 5Biar“ AC ‘ (1936 ’' S ' 115 l5, ‘ AIIt 
“In relation to.” 

See also Criminal P. C. (1898), S. 195 (1) (b). 

^fer r 2!i , ‘f rIt N wspect t0 the legislature” and ‘m 

[niton k? h ® la Art. 20S of the Consti- 

hav ,®* lder significance than words 'in the- 

on 8 lvthenil J*A T ds i ?J lude withiD its sc <>pe not 
hulVh dealing with procedure and conduct of 

but sTl n!h! ng / h f/ C ! U ? session of Hi© legislature 
?■. „ er , , “ cden,al or ancillary matters. See 

lll S (DB).° n ° f Ind ‘ a ‘ Arl * 208 (2, ‘ AIR 1953 0,iss ^ 

"In respect of." 

am'°±" i ^ P ‘ Ct °r in s - 3 < 14 >' Railways Act 

made asVarmT^f. 6 T gh ,0 changes being. 

SsSSMSaSrLrSm 
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to mean “for the provision of” and rot “for the user 
of.” See Railways Act (1890), S. 3 (14). AIR 1960 
SC 695. 

® —Giving the words “in respect of” in S. 18 (1), 
Bombay Rents, Hotels and Lodging House Rates 
(Control) Act, widest meaning, viz., “relating to” or 
“with reference to,” it is plain that this relationship 
must be predicated of the grant renewal or continu¬ 
ance of a lease and unless a lease comes into existence 
simultaneously or near about of time that the money 
is received, it cannot be said that the receipt was “in 
respect of” the grant of a lease. See Houses and 
Rents — Bombay Rent, Hotel and Lodging House 
Rates (Control) Act (57 of 1947), S. 18 (1). 1954 Cri 
LJ 1333 i AIR 1954 SC 496. 

—Words “in respect of” in S. 195 (1) (b), Criminal 
P. C., are wide enough to include even a document 
which was prepared before proceedings started in 
Court of law but was produced or given in evidence 
in that proceeding. See Criminal P. C. (1898), S. 195 
U) (b). 1965 All W R (HC) 82 : 1965 All Cri R 93 : 
AIR 1966 All 124. 

—Words “in respect of” in Art. 212 has wider con¬ 
notation than the word “in” and so long as the spea¬ 
ker’s action is relatable to any of the provisions 
dealing with his powers of regulating the procedure 
and conduct of business in the legislature the Courts’ 
jurisdiction would be ousted. See Constitution of 
India, Art. 220. AIR 1953 Orissa 111. 

“Inspection” and “watch” 

—A. P. General Sales Tax Act (1957), S. 28 (2) — 
“Open to inspection”—The words “inspection” and 
“watch” connote two different meanings. A reference 
to the Oxford Dictionary would show that “inspec¬ 
tion” means the action of inspecting, looking narrowly 
into, careful scrutiny or survey, close or critical 
examination; while “watch” would indicate that 
it is an alert state, being on the look out, vigilant, 
constant observation, attention to what may 
come. “Inspection” and “watch” connote two 
different ideas. A scrutiny for the purpose of in¬ 
spection may require a reasonable or sufficient time, 
while a watch would indicate a constant observation 
irrespective of the time required for careful scrutiny 
of the particular object to be achieved. (1962) 1 Andh 
L T 499: ILR (1962) Andh Pra 1036i (1962) 13 S T C 
860 : 1962 Andh W R 96 (DB). 

“Installation”, 

—“Installation” of machinery does not mean em¬ 
ployment of machinery — Machinery in existence 
long prior to bye-law requiring license for installations 
is not machinery installed after the bye-law. See 
Interpretation of Statutes. AIR 1955 Mys 147 (DB) 

^Installed” 

See Income-tax Act (1922), S. 10 (2) (vi). 
“Instigates” 

—Words “instigates” and “incites” should be ’.read to 
signify something deeper than a mere asking of a 
person to do a particular act. There must besomething 
in the nature of solicitation to constitute instigation or 
incitement under S. 27, Industrial Disputes Act. The 
words seem to convey the meaning “to goad or urge 
•forward or to provoke or encourage the doing of an 
act”. Words “instigates” and “incites” appear to be 
svnoymous. See Industrial Disputes Act (1947), S. 2i. 
1958 Cri L J 662 i AIR 1958 Pat 259 (DB). 

“Instituted”, 

—Word “instituted” in S. 3.(5) Workmen’s Compensa¬ 
tion Act can be taken as meaning “setting on foot an 
enquiry” and is more than a mere filing of a claim. 
See Workmen’s Compensation Act (1923), S. 3 (5). 
AIR 1957 Mad 210. 


“Instituted upon a complaint”. 

See Criminal P. C. (1898), S. 417 (3). 

“Institution”. 

—Ordinarily an individual is not referred to as an 
“institution”. A grant to an individual would not be 
a grant to an ‘institution’. Various meanings of the 
word ‘institution’ indicated. See Tenancy Laws— 
Hyderabad Abolition of Inaras Act (8 of 1955) S. 1(2), 
(1965) 67 Bom L R 815 i 1966 Mah L J 55 (DB). 

—Word‘Institution’in Punjab ^Government Notifi¬ 
cation No. 180-G. 45/6960 D/- 10-2-1945 means the 
foundation and Dot the property attached to the 
foundation. Property attached to the institution is 
not the institution itself. See Municipalities—Punjab 
Municipal Act (3 of 1911), S. 71. AIR 1955 N U C 
(Punj) 1036. 

“Instrument”. 

9—Award of Industrial Tribunal is an ' instrument”. 
See Payment of Wages Act (1936), S. 2 (vi) (d), (1965* 
66) 28 F J R 227 t AIR 1966 S C 850. 

Q— “Instrument” includes Presidents’ order under 
Art. 359 (I) of the Constitution. See Genera! Clauses 
Act (1897), S. 8 (1). 1964 (1) Cri L J 132 : AIR 1964 
S C 173. 

—Word “instrument” means legal document. AIR 
1950 All 71, SDissented from. See Court-fees Act 
1870), S. 7 (IVA) (U. P.). AIR 1956 All 492 (DB). 

—Word “Instrument” in S. 20A, I. T. Act means a 
document of a legal nature, by which any right or 
liability is or is purported to be created, transferred, 
limited, extended, extinguished or recorded. The 
document must be executed by parties. A mere draft 
of partnership deed, unsigned and undated will not 
constitute an instrument of partnership for registra¬ 
tion of the firm under S. 20A, I. T. Act. 1965 Mah 
L J 557 : ILR (1965) Bom 610 : (1966) 59 I T R 645 : 
(1966) 1 I T J 667 : 67 Bom L R 403. 

—“Instrument” covers a cheque. See High Court 
Rules and Orders—(Calcutta) Rules of the High 
Court, Original Side, Ch. 13, R. 9. AIR 1955 N U C 
(Cal) 2941. 

“Insufficient grounds” 

—Words “insufficient grounds” mean without reason¬ 
able or probable cause. See Civil P. C. (1908), S. 95. 
AIR 1953 Madh B 90 (DB). 


"Insurer”. 

—Word “insurer” is used in the Insurance Act to 
include (a) Person actually carrying on insurance 
business (t>) persons about to commence insurance 
business and (c) persons who have stopped insurance 
business but against whom claims and liabilities might 
be outstanding. See Insurance Act (1938), S. 33. AIR 
1959 Mad 181. 


"Intangible assets”. 

—Words ‘intangible assets’ in Para 17 (4) of Sch. 0, 
Electricity (Supply) Act, 1948,- means underwritei s 
commission and such preliminary and promotional 
expenditure shown as a debit in the capital account 
of the undertaking and has fairly arisen in promoting 
the business of electricity supply excluding any 
amount paid on account of good will. See Electricty 
(Supply) Act (1948) Sch. 0 Para 17, Item (9). ILR 
(1961) 11 Raj 495. 


[ntended execution”. 

•Words “intended execution” in S. 350 (1), Madras 
(strict Municipalities Act would cover a case ot a 
srson who though his act may be wrongful, n° nethe - 
ss is purporting to exercise his power under the Act. 
26 Municipalities—Madras District Municipalities 

ct (5of 1920), S. 134 (1) (b). AIR 1964 Andh Pra 300 
DB). 
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"Intention". 

See Income Tax Act (1922), S. 0. 

"Intention" and “knowledge". 

See Penal Code (I860), Ss. 34, 300 and 441. 

"Interest", 

See (1) Administration of Evacuee Property Act 
(1956), S. 2 (f). 

(2) Civil P. C. (1908), S. 34 and O. 21, R. 89 (1). 

(3) Debt Laws—Usurious Loans Act (1918), S. 1. 

(4) Land Acquisition Act (1894), S. 34. 

(5) Municipalities — Bengal Municipal Act 
(1932;, S. 22. 

“Interest due". 

See Debt Laws — Madras Agriculturists’ Relief Act 
(4 of 1938), S. 13. 

“Interested person". 

See Land Acquisition Act (1894), S. 3 (b). 

“Interest in the estate of deceased". 

Is See Succession Act (1925), S. 283 (1) (c). 

“Interest ia the trust”. 

See Civil P. C. (1908), S. 92. 

“Interest on loan”. 

See (1) (Burma) Accrual, of Interest (War Time 
Adjustment) Act (Burma Act 11 .ot 1947), 
S# 3* 

(2) Debt Laws—Interest Act,(1839). 

(3) Debt Laws — Usurious Loans Act (1918), 

S. 1. 

“Interest of public generally”. 

--Motor Vehicles Act (1939), S. 47-Scope-rnterest 
ot the public generally—Meaning of-Residence is 
no criterion for grant or refusal ot permit-That the 
husband of applicant was a political sufferer being 
K -f. r ° U ? d f °i grant , °, f P ermit - Tribunal’s order 

0939k'I 8 4V a i n 9 d 62II! M ° t0r Vehid6S Act 

“Intermittent”. 

?^ 0 I d ?oi" seaS0nal " and “intermittent" used in 

terml»3 a ?! n<>t S J n . 0Qy T US terms - The word “in. 
termittent is used in relation to a given period 

•HS# ®r otherwise. See Industrial Disputes Act 
(1947), S. 25-A (2). AIR 1957 Mad 410 (OB). 

“Interpretation”. 

See Interpretation of Statutes - Words. 

"In the absence of a contract to the contrary” 

See under Sale of Goods Act (1930), S. 01 ( 1 ). 

“In the course of”. 

See Constitution of India, Art. 280 (I) (b). 

“In the course of employment”. 

^ See Workmen’s Compensation Act (1923), S. 3 (1). 
"In the course of export”. 

See Constitution of India, Art. 286 (1) (b). 

4, la the course of same transaction". 

See Criminal P. C. (1898), Ss. 235,239. 

under”. 6 ”' 0156 ° f any p0wer exercis ®Me there- 

•-Words “in the exercise of any power exercisable 
thereunder" mean simply ‘under that Act’ See U P 

475 (FB) C aUS8S ACl (1 ° f 1904)l S * 22 ‘ AIR 1957 AU 

^'In the form”. 

' in form” and "in accordant 

"In the interest of general public". 

:; 5ee ffi of India. Art. 19. 

<2) P d95 C 9, S S. , 3 y " M ' P ‘ P “ bli0 *■«** Act 


“In the interest of public order”. 

See Constitution of India, Art. 19 (2). 

“In the manufacture of goods". 

—Goods required in manufacturing process are goods 
which have gone to the making of it such goods may 
not be directly contained in the finished goods. A 
building which merely contains the machinery and 
in which the whole process is housed or which 
contains the staff or offices etc. cannot be said to 
form a part of manufacturing process and the ingre¬ 
dients ot the buildings in which the manufactory is 
housed cannot ordinarily be said to be goods intend¬ 
ed for use by the manufacturer in the process of the 
manufacture of his goods. See Sales Tax - Bengal 

Anf 1956 ^af S 299 aX) A * (6 * 1941,1 5 (2) <’> ^ 

“In the opinion of”. 

• -The expression “in theopinioD of the Income-tax 
officer in the proviso to S. 13,1. T. Act, does not 
contain merely discretionary power but a statutory 
duty to examine in every case the method of account. 

employed by the assessee. See Income-tax Act 
(1922), S. 13. AIR 1904 SC 1843. 1 

—“In the opinion of” means subjective satisfaction 
which may not be reached bv judicial process. Satis¬ 
faction is not amenable to judicial review. See Bank- 
ing Companies Act (1949), S. 38 (3) (b). AIR 1961 
Ker 2 oo. 

“In the ordinary course of business”. 

—The expression "in the ordinary course of business” 

L!u C u ptib - to one meaning namely that there 
should be senes of transactions as distinguished from 
one transaction. A stray transaction does not consti- 
tute ordinary course of business. See Central Excise 

(D8) a tACt( 1944,1 S ’ 2 W ' AIR 1959 Andh Pra 647 

“In the performance of functions”. 

oI eSSi °A n '.‘ In the P^ormance of functions” in 

• ’ n? S F P Ac i me ? ns 0Dly 50 i0Q R as ^e function 
is not performed and completed and not afterwards 

?SS- S iTP , A ^i 18 "h s - 33 (1). 1905 MP L J 606 ; 
196o Jab L J 6nb i AIR 1966 Madh Pra 20 (FB). 

“In the trade”. 

•-Wor d s“in the trade”do not refer to trades peoola 
fin L b r ma Vu efer a . , , s ° t° pub,ic * 00111 Products Re- 

1. BI f«?,-( V i«%Tse A O 5 6 P U980, S ff c « 9 B 6 r 

c 1 “ ■ air & 

“In the way of his business as agent”. 

!?T E /ftQ rC p 1Ion i^ n j th ® wav of his business as agent” 
iq S, 409, Peaal Cod© is oot restricted ^ i 

rsasfts tss&s 

L g r8 t 65!AiM 2 ^ d ! 8 ( 2 1 1 8 . 60) ' Si 409 - 1989 »<s 

“Intoxicate”. 

S0e (1) P 1949), , s° n e 7A BOmbay Prohibiti ° Q Act (25 of 

(2) P S? 4 '^A ) 00 ~^ adras Prohibition Act (1937) 

(3) Prohibition - Travancore Prohibition Act 

“Investment in securities”. 

^ 2 * 

investment* in sub-clause m of fk i he word 
S. 60,1. T. Act (1922) th ? ex P la “a«on to 

« did not form stoofcl’io 8 trade t °<!oB 5 r SUCb S0curiti<is 

am.S.60. A!R 1858 B " m «3 “DBr" 6- '" A °‘ 
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“Irreparable injury.” 

See Civil P. C. (1908), O. 39, R. 1. 

“Irrigation.” 

—“Irrigation” means supplying land with water by 
means of channels or streams, a process which 
should be considered as very opposite of the dewater¬ 
ing. See Travdncore-Cochin Revenue Recovery Act 
(7 of 1951), S. 2(a). 1957 Ker L J 380. 

“Iruvaramdar.” 

In relation to land in an estate, a claim by a person 
that he owns both the warams in some particular 
lands situate in the estate signified nothing more than 
that, iu relation to the lands, he is under no liability 
to pay any rent, cist or melwaram to the proprietor or 
the landholder or any other person. The expression 
‘iruvaramdar’ does not necessarily lead to the infer¬ 
ence that such person is the owner, proprietor or 
landholder ot the village in which the land is situate. 
(1959) 72 Mad L W 767 : (1959) 2 Mad L J 513. 

‘‘Is assessed.” 

—Words “is assessed” means “bears an assessment” 
or is under a state of being assessed or “stands as¬ 
sessed.” See Income-tax Act (1922), S. 2 (l) (a). AIR 
1956 Cal 43 (DB). 

“Is charging.” 


• —Words “charging” in cl. (b)and ‘levying’ in cl.(c) 
of S. 41, Railways Act, were used in the one and the 
same sense. But they were not used to include 
“collecting.” They must be construed to mean 
demanding a price at the present time for services to 
be rendered. See Railways Act (1890), S. 41 (1) (b). 
AIR 1963 SC 217. 

“Is found drunk.” 

©-Expression “is found drunk” in S.85(1 >, cl.(3)of 
Bombay Prohibition Act (1949) means is found 
overcome or intoxicated by liquor or any intoxicating 
drug. See Prohibition — Bombay Prohibition Act 
(Bom 25 of 1949), S. 85(1). 1962 (1) Cri L J 710: 
AIR 1962 Cuj 84 (FB). 

“Is included.” 

—When S. 48 (3), Income tax Act says “is included 
under the provisions of this Act” it means included 
by the Act, that is to say, includible under its provi¬ 
sions. It is not the actual inclusion in any assessment 
made which is in contemplation of the section but 
the includibility under the provisions of the Act. See 
Income-tax Act (1922), S. 48 (3). A 1 R 1958 Cal 350 
(DB). 

“Is otherwise invalid.” 

©—The rule of ejusdem generis cannot be applied in 
construing the words “is otherwise invalid” in S. 30 
(c), Arbitration Act. These words are perfectly 
general and intended to b9 so. They cover all forms 
of invalidity including nullities. See Arbitration Act 
(1940), S. 30. AIR 1956 Cal 321 IFB). 

“Is pending.” 

—Words “is pending” in S. 23-A (1) of Industrial 
Disputes (Appellate Tribunal) Act. means pending on 
date of transfer. See Industrial Disputes (Appellate 
Tribunal) Act (1950), S. 23-A (1). A I R 1958 
Mad 139. 


“Is satisfied.” , 

See also Criminal P. C. (1S9S), S. 145. 

—“Is satisfied” is not equivalent to “it appears.” See 
West Bengal Land Development and Planning Act 
(21 of 1948), S. 8 (la). (1965) 69 Cal W N 1067. 

-“Issue” (Santhathi) — Meauing—Adopted son - 

T. P. Act (1882), S. 8 — (Succession Act (1925), 


t>. 74). 

‘Issue’ or ‘Santhathi’ is a word of wide connotation 
and comprehends within its compass an adopted boy. 


The expression 'does not have in issue’ is not 
synonymous with ‘does not beget anychildren.' It 
seems that the word is compatible with the view that 
both natural and adopted sons were contemplated. 
AIR 1928 Mad 126, Rel. on. Case-law referred. 
(1958) 2 Andh W R 25 : 1953 Andh L T 413 : A I R 
1958 Andh Pra 447 (449, 450) (Pt B) (Prs 12, 14) 
(DB). 

—Word “issue” in first proviso to S. 34 (1), Income- 
tax Act cannot be equated with the expression 
“serve.” Thus notice issued within eight years is 
valid though served on assessee after expiry of eight 
years. See Income-tax Act (1922), S. 34 (1), first 
proviso. AIR I960 Guj 27 (DB). 

—The word “issue” has not acquired any technical 
sense in India 66 Mad L W 231 i A I R 1954 Mad- 
19 (37, 38) (Pt H) (Pr 67) (DB). 

“Issued" and “Served.” 

See Income-tax (Amendment) Act (1959), S. 4. 

“Issue” of security. 


—Words “issue any security” in R. 94-B (1) (b). in 
Defence of Travancore Rules (as amended on 17-7- 
1944) are used in the sense in which they are used 
in merchanfile language. Word ‘issued’ is used in 

R. 94-B (1) (a) in the same sense in the case of ill the 
four categories of instruments mentioned in that 
sub-rule. It is not used in the sense of ‘executed’ or 
‘created’ but in the same sense in which it is used in 
relation to shares, stocks, bonds and debentures. See 
Capital Issues (Continuance of Control) Act (1947). 

S. 3. AIR 1957 Trav-Co 6 (DB). 


“Is used.” 

—Expression “is used” in S. 4 of the Press (Objec¬ 
tionable Matters) Act, 1951 must relate to a time 
proximate to the time at which the application has 
been preferred. See Press (Objectionable Matter) 
Act (1951), S. 4. 1956 Cri L J 864 i A I R 1956 Bom 
447 (DB). 

“Its capacity or efficiency.” 

©—The expression “its capacity or efficiency” occur¬ 
ring in S. 3(1), Madras Irrigation Tanks (Improve¬ 
ment) Act means the capacity or efficiency of irriga¬ 
tion tank in question. The word ‘capacity’ in its 
ordinary dictionary meaning means “holding power 
or ‘receiving power’ and must depend on cubic con¬ 
tent of the tank. ‘Efficiency’ of the tank depends 
in a large measure upon the quantity of water that is 

available for irrigation purposes. , Se ® w “ d /* s 
tion Tanks (Improvement) Act (Mad. 19 of 1949), S. 3 

(1). AIR 1905 S C 580. 


shall be lawful.” 






of 1949), S. 11. 

—Where the words ‘It shall be lawful’ are to be 
found used in the provision of a statute, they should 
be taken to convey the meaning that if the law had 
not been enacted, there would have been no autho¬ 
rity to do the act, in other words, that the law as*it 
stood without the provision that was being consider¬ 
ed did not in fact permit the doing of the act. It 
does not mean that it is to be inferred from the pro¬ 
vision itself that there was in the law as it existed 
before the provision no authority to do the act. AIK 
1956 Bom 304 (310, 311) (Pt D) (Pr 12). 


See also (1) Government Grants Act (1895), S. 3. 

(2) Rajasthan Cash Jagirs Abolition Act 

(1958), S.2. ^ t , 1Q . 0 . 

(3) Rajasthan States Covenant (1949),. 

Art. 7 (3). 

-“Tagir”— Includes Bhoomichara tenuro. £i e . M * r 7 
ir Land Revenue Act (1949), S. 109. AIR 1954 Raj 

1 (FB). 
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“Jarne.” 

See Words and Phiases—’Gehan” and "Jaine” 
Balkar” 

See Easements Act (1882), S. 7. 

“Japti SaDadhi.” 

—Words “Japti Sanadhi” only mean that the watan 
characters of the property was divested and lost by 
discontinuance of service and the withdrawal of re- 
muneration which had attached to the oerformance 
of th* service. See Bombay Hereditary Offices Act (3 
of 1874), S. 4. AIR 1952 Bom 337 (DB). 

“Jeeryot.” 

9 -Dictum—“The task of this Court, in ascertaining 
the special meaning which an expression used in the 
revenue administration and by the residents of a 
certain area has acquired, is indeed difficult. If the 
expression “Jeeryot" in “jeroyati ryots” is a local 
variation of Zeerait used in the revenue administra¬ 
tion, especially in northern India, it may mean 
assessed land, or agricultural land.” Suokavilli 
? Goli Sathiraju, (1962)3 SCR 653 : (1962) 

w n C /c2 31 , ; n (19 r 62 > 1 M L 1 (S C» 149 , (19621 1 An 
' V R (SC) 14 9: AIR 1962 S C 342 (350) (Pt E) (Prl6). 

4 Jewellery.” 

—Cold ornament containing imitation stones of small 

Oh c -V‘V 1 e 7 e lif ry .” ;w j n the meaning of item 24 of 
9 R.K ! i 13 yLJ fot1, of Finance No. 5028 D/- 

full l U Q 4 q 19 c 7 a , me ° ded N ° S728F D/- 1st 
r See 3 des-Tax—Orissa Sales-Tax Act (14 

of 1947), S. 5. (1961) 12 S T C 135 (Orissa) 1 

4 'Jo id t Paltedar.” 

-“Joint pattedar” and “Pot pattedars” convey diffe- 
reDt meanings - Terms explained. 33 Deccan L R 

<Prs 3 4 HDB) 0 ” 936Hyd 50 (5I) (Pt A) 

4, Joori land.” 

ZSVSZ Und , S n uK Ct t o° , co'„ a c n e d ss ,tl 1 ri ^e $ 

M77(V 1 t.D),Pri2) , ( , DB? P) 290 ' AIR 1962 Mys 

“Jole.” 

adlnt e rd w ?n d ^ ,0t6 ’u has no fixed conQ otation and is 

q al to raiyati |ote, it must be equivalent to tenure 
!™£ 0mn » 0n paclanf ' e * however, the raiyati lands are 

ra^e ?ti fn. iOte , andt0DUre5 as muk ®K*ri. At any 

SmiriVp 3 as ft a P ar t»cular land being a 

tenure or raiyati holding. 1957 Pat L R 2S8 8 

“Judge.” 

See Penal Code (1800), S. 19. 

Judicial.” 

See also (1) Civil P. C. (1908), S. 24. 

Constitution of India, Art. 220. 

^ Q oi General Clauses Act (1 of 1904), 

—Meaning of the term ‘Judicial’ varies according 

W *or which the term has be1n defi^ g No? 

only do definitions of the term vary between 
tent legal contexts but they will not infrpni,« n ff” 
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tenal,’ sometimes with ‘executive’ and sometimes 
with the word 'non-judicial. 1 Whatever be the mean¬ 
ing it is at least certain that the term ‘Judicial’ ex- 
tends ‘to the acts and orders of a competent authority 
which has power to impose a liability or to give a 
decision which determines the rights or Property of 
the affected parties.’ The term “Judicial” embraces 
even the acts of special tribunals which though ad¬ 
ministrative in character perform functions resembl¬ 
ing those of Courts. Such tribunals may be subject 
t A° JJ P e ^ t,0rari ^ ancl mandamus. Bhailal Jagadi'h v 
A ,o-A Deputy Commr , Akola, 1952 Nag L J 613» ILR 

ifflira Njg 89 (92 "• 9 “ 

“Judicial act.” 

See also Constitution of India, Art. 220. 

-Procedure prescribed for disposal of obfecfiou lo 
nomicatioQ papers by Rules made uuder Madras 
Village Paochivat! Act is essentially judicial in 
nature. The Officer has duty to act judicially ? . e 

act of original authority is judicial acts of appellate 

or regional authorities would also be indicia In 
deciding questions, the authority must hear the 

d ?il d 'i'll”'^''^“'s^Pau^ya 0 ^ 

-A “Judicial act” seems to be an act done by a com¬ 
petent authority upon a consideration of facts and 

SSKXrs 3 imp3smg liability 0r rfwMng the 

Thus, it must be that of a person or persons who 
have legal authority to determine questions affecting 
the rights of partiej and in a judicial manner ( 187 $ 

? L R I'SJI carat. Foil. 1953 Mad W Naoo , 953 

t Pt , c, 4 fp‘re 6 , MadLvv287 ‘ AIR ^ mM 

“Judicial experience.” 

TWi^l^T ° f State . Traa sport Authority and the 
Tran ? port Authority must be a person of 
Judmial experience. This term is not defined in the 
Act. It means knowledge or skill gained by person hv 
actually working as a Judge in aicourt of faw A oer 
son who has acted as a Judga or MagistratTandhas 

gained an experience in that capacity Slone Is quail 
fied to be a Chairman of S. T. A. or R T A Ft 
penence acquired as Chairman of S T A in' d‘^7 
about. 100 appeals is not judicial exper ence Eve^ 
experience in deciding revenue cases is 1* 5*. v ? n , 
experience, See Motor Vehicles Act (1939) fisi d 
ed in 1950), $. 44 (2). AIR 1960 Raj 105(DB' d ’ 
“Judicial Office,” 

See Bar Councils Act (1926), S. 9. 

‘Judicial Power.” 

See also (1) Civil P.C (1908), S 24 

(2) Constitution of India, Art. 245 

TuSri 

(1908), S. 24. AIR 1964 Audh P,a mi C,vU P ‘ C ‘ 
“Judicial proceedings” 

See also (1) Criminal P. C, (18981 S 195 
(2) Evidence Act (1872),'S. 83. 

^ (4) pSSSSSS 8S^£ n 

proceeding is subject'WthS^Sar^o^IndaSS" 36 ] 

SpteV'SSX'iflsts 5K 

V. State. IL R (1952) Hyd 595 r at pi o N -« a ., Be 8«m 
(172,173) (Pt H) (Pr 33) y (FB). A1R 19j>2 Hyd 163 

"Judicial Revenue matter” 

T*^y°rds "Judicial revenue matter” ha 

defined in Rajasthan Appeals and Petmon^Dlsoon 0 . 


1118 


WORDS AND PHRASES 


tinuance) Ordinance, 1949. These words should be 
given their ordinary meaning according to the pur¬ 
pose for which this ordinance was passed Cl. (b) of 
S. 4, which deals with revenue judicial matters 
relates to those appeals, revisions, references or 
petitions which were pending before the-Rulers from 
the decisions of revenue Courts of the former coven¬ 
anting States—Order of resumption of certain muafi 
land, passed by Chief Minister of former Sirohi State 
in his executive capacity and not as Court cannot be 
said to be judicial revenue matter. See Rajasthan 
Appeals and Petitions (Discontinuance) Ordinance 
(40 of 1949), S. 4 (1) (b). AIR 1955 NUC (Raj) 1()49 
(DB). 

“Judgment” 

See (1) Civil P. C. (190S), O. 20 R. 1, 0. 41 R. 22. 

(2) Constitution of India, Art. 133. 

(3) Court-fees Act (1870), Sch. 1, Art. 1. 

(4) Criminal P. C. (1898), Ss. 145,337,349, 

419 and 494. 

(5) High Court Rules and Orders— Allahabad 
Rules of Court (1952), Chap. 8-R. 5. 

(6) Income-tax Act (1922), S. 00 (5). 

(7) Letters Patent (Bom. Cal. 6c Mad.), Cl. 15. 

(8) Letters Patent (J. 6c K.), Cl. 12. 

(9) Letters PateDt (Nag.), Cl. 10. 

(10) Letters Patent (Pat.), Cl. 10. 

“Jurisdiction” 

See also Civil P. C. (1908), S. 9. 


“Kamat” 

©—Word “kamat” used in a deed of transfer has a 
definite connotation and means “private lands”— See 
Tenancy Laws — Bihar Tanancy Act (8 of 1885), 
S. 110. AIR 1956 S C 305. 

• Kimins” 

—“Kamins”—Who are—When the defendants who 
are indubitably Chamars are not shown to have bean 
doing any menial work for any of the landlords they 
are not necessarily Kamins in the sense in which the 
word ‘Kamin’ is popularly used. The fact that defen¬ 
dants have been since long time past cultivating land 
under the Biswedars in the village would not bring 
them in the category of Kamins as the distinction 
between a tenant and a person rendering menial 
service is too clear. I L R (1952) Pepsu 279 t A I R 
1953 Pepsu 126 (126, 127) (Pt B) (Pr 1). 

“Kardft” 

—“Kirda" — “Kardadar” — Meaning of — The term 
"karda”, according to the Survey Manual, is synony¬ 
mous with khata and “kardadar” signifies occupants. 
30 Mys L J 115: I L R (1952) Mys 172 : A I R 1953 
Mys 44 (45) (Pr 3d)(DB). 

“Karkun” 

—The Urdu word ‘‘Karkun” is equivalent of the 
Hindi word ‘karyakarta’ and means manager. AIR 
1963 All 194 (199) (Pt G) (Pr 28). 


©—Expression “jurisdiction” in S.l, Judicial Officers 
Protection Act, 1850 does not mean power to door 
order the act impugned but generally the authority 
of judicial officer to act in the matter. See Judicial 
Officers Protection Act (1850), S. 1. 1965 (2) Cr L J 
686 i AIR 1965 S C 1651. 

©-Per Dixit J. — There is a distinction between 
“jurisdiction” and ‘power’ in that jurisdiction has 
reference to the exercise of power and the extent 
and limits within which such power is exercisable 
for the administration of justice. But jurisdiction is 
defined in terms of power. It is the power ot a Court 
to hear and determine a cause, to adjudicate and to 
exercise any judicial power in relation to it and to 
award the remedies provided by law upon a state of 
facts proved or admitted and presented to the Court 
in a formal way for its decision. The concept of 
jurisdiction embraces the power to grant the remedies 
provided by law. Dayabhai Poonambhai Patel v. 
Regional Transport Authority. 52 Cri L J 1305 1 ILR 
(1952) Madh Bha 454 i A I R 1951 Madh Bha 121 
(140, 141) (Pt C) (Pr 116) (FB). 

“Just and convenient” 

See Civil P. C. (1908), O. 40 R. 1. 

“Just and equitable” 

See Companies Act (1913), S. 162 (vi). 


“just cause” 

See Succession Act (1925), S. 203, 

“Kalabattu” 

—From the origin of the word “Kalabattu” it is clear 
that the correct -meaning of kalabattu, is gold or 
silver thread obtained by twisting gold or silver wire 
with silk or cotton thread. ‘Kalabattu is also' 
and not ‘wire’ and ‘thread’ is obtained only by 
twisting two or more strands of any material or 
materials tocether and it does not mean a single 
threader $f)ee; Sales Tax-U P Sale, Tax Act 
(15 of 1948), S. 4. (1963) 14 S T C S3 (All). 

“Kal&u” 

—“Kalin” though used ordinarily to mean ‘encum¬ 
brance’ it connotes also *a dispute’ in appropriate 
context 1950) 1 Mad L J 499 : 63 Mad L W 399 . 
AIR 1950 Mad 621 (622, .623) (Pt B) (Pr 3) (DB). 


“Karyalay” 

—Word “Karyalay” is wide enough to include the 
business of armature winding and setting up machinery 
of the purpose — See Houses and Rents—Madhya 
Bharat Accommodation Control Act (15 of 1950), S. 4- 
(g). 1959 M P L J 802. 

“Kashtakar” 

—“Kashtakar”, means person whose chief source of 
livelihood is Kashtakaii-Mere fact that certain land 
is recorded in name of judgment debtor does not 
make him a-Kashtakar-Kotah State Council Resolu¬ 
tion No. 55 of 1941-42, D/- 27-5-42 and Resolution 
No. 7 of 1942-43, D/- 1*11-42 - Unrepealed Civil 
Hidavats of Kotah State, S. 30, Excep. 3. A I R 19o5 
NUC (Raj) 5001. 

"Katlai” 

-“Katlai” as applied to temple endowment signifies 
special endowment for specific duty -It is used in 
contradistinction to denote endowment generally for 

maintenance and upkeep of ® 

dedicated for performance of Kat t alai Dharmam n 
temple - Performance of trust attended t° by family 
as trustee—Lease by manager of family as if property 
belonged to him absolutely - Suit bv member of 

family for possession L with o u ; 3 S It n 
manager is maintainable. ‘A I R 1955 N U C (T C)- 

1903 (DB). 

“Katra” 

-The word ‘Katra’ in S. 5 has not been dafined in 
the Punjab Pre-emption Act (1913). The pnmary 
meaning of the word ‘Katra’ is enclosure and the 

nssiars? 

s C R 724 t 1962 Jab L J 676 i A I K 190Z a ^ 
(1484) (Pt B) (Pr 14). 

^e^Tenancy Laws-Madras Estates Land Act (I of 

1908), S. 3 (5). (1957) 2 Andh W R 420. 

|fl^ C6DlDft” 

See Penal Code (1800), S. 361. 
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rules thereunder or in accordance with village cus¬ 
toms by an agriculturist or any other persoa. See 
Rajasthan Abolition of Lagats Ordinance (13 of 1948,', 
Pre. 1956 Raj L W 271. 

4 Lahan.” 

—Term “lahan” means a mixture of any substance 
which oa fermentation is capable of producing alco¬ 
hol, togather with a fermanting agent, of which 

there are many. See Punjab Excise Act (1 of 1914', 
S. 61 U! Ub ILR (1957) Punj 23S. 

“Lakhiraj Jagir.” 

—The word ‘lakhiraj* or ‘jagir’ or the words “lakhiraj 
jagit” do not necessarily mean private, bakasht or 
kamat lands ol a proprietor of an estate or a holder 
of a tenure. Lakhiraj jagir is not a peculiar tenure 
and in common parlance both raiyati lands and pro¬ 
prietor’s kamat lands when granted free from rent 
or revenue are described as ‘lakhiraj.’ 1957 Pat L R 
288. 

“Land.” 

3 -Word “lands” in Entry 49, List 2, Sch. 7, Consti¬ 
tution of India is wide enough to include all lands, 
whether agricultural or not and it would be plainly 
unreasonable to assume that it includes non-agricul- 
tural lands but does not include agricultural lands. 
$op Constitution r*f India, Sch. 7, List 2 Entry 49. 

AIR 1902 s C 1503. 

—Word ‘land’ in S. 78-A (1) does not include struc¬ 
tures. It contemplate bare land. See Calcutta Im¬ 
provement Act (5 of 1911), S. 78 A. AIR i957 Cal 
578 (DB). 

—The word "land” may mean land together with 
structure situated on the land. It may also mean the 
bare land, the ground, the soil or the site of the land 
exclusive of such structures. (1950) 60 C VV N 642. 
—"Land” includes house. See Limitation Act, 11908), 

5 20(2). (1965) 6 Gui L R 364: ILR (1965) Guj 
378 : AIR 1966 Guj 59. 

—Word “land” in S. 7 (v) (b), Court-fees Act does 
not mean only agricultural laud. Land capable of 
heine used as building site is also included. See 
Court, fees Act (1870), S. 7 (v) (b). AIR 1960 J and K 
110 . 

—In S. 145 (2), Criminal P. C. “land” is used as 

synonymous with “immovable property” which in¬ 
cludes things attached to earth - Mill which is 
attached to earth will fall within immovable property 
or land. AIR 1951 Mad 722(723) (Pr 1). 

—ii Land”—Does not include crops standing thereon. 

npht Laws — Bihar Money-Lenders (Regulation 
of Transactions) Act (7 of 1939), S. 15 (1) (f). 1965 
B L J R 134. 

■“Land appurtenant to building. 

—In order that a piece of land may be held to be 
appurtenant to a building, their existence adjacent 
to one another is not the only consideration. Before 
any land can be said to be appurtenant to a building 
U must further be proved that it is reasonably neces- 
sa” lor the proper eoloyment of the building itself. 

ILR (I960) 1 All 232. 

“Land held.” 

—“I and held by protected tenant” in cl. (1) of S. 34 
(2A)of Bombay Tenancy and Agricultural Lands Act 
ran nnlv mean and must meau land in possession of 
tenant for cultivation See Tenancy Laws - Bombay 
Tenancy and Agricultural Lands Act (07 of 1948), 
S. 34 (2A). AIR 1957 Bom 68 (DB). 

^‘Landholder.” 

—Fact that subsequent to partition A s branch con¬ 
veyed their kudiwaram rights in favour of alieness 
subject to collection of Thirava from them every 
year cannot make them “landholders. See Tenancy 


AfRWSstad lf(OB) Land AOt 11 ° f 1908, ■ S ' 3 (5 >- 

“Landlord.” 

Seealso (1) Houses and Rent? — W. B. Premises 

Tenancy Act (12 of 1950), S. 19. 

(2) Tenancy laws - Andhra Tenancy Act 

(18 of 1950), S. 13. 

(3) Tenancy laws - Bihar Tenancy Act (8 
of 1885), S. 40(1). 

(4) Tenancy laws — Orissa Tenant’s Relief 
Act (1955), S. 4 (l). 

Word “landlord” in cl. 2 (4) of C. P. and Berar 
Letting of House? and Rent Control Order (19)9) has 
wider meaning than that given in a dictionary—The 
meaning to be given depends on the context-Word in. 
eludes a person who manages property of some one else 
and collects rent—But term landlord’ as used in cl.13 
(L» cannot be given this meaning and moans only the 
lessor or person in whom the reversion of the lease 
actually vested AIR 1953 Nag 251 (252) (Pts B, C) 
(Prs 3, 5) (DB). 

“Land or Building.” 

See Municipalities — Calcutta Municipal Act (33 of 
1951), S. 52L (ii). (1958) 62 Cal W N ISO. 

“Last resided” 

See Criminal P. C. (1898), S. 4S8 (8). 

“Launch.” 

—The word ‘launch’ in notification authorising Muni¬ 
cipal prosecutor to ‘launch’ prosecution under S. 20, 
Prevention of Food Adulteration Act, has been used 
in the seme of ‘institute.’ See Prevention of Food 
Adulteration Act (1954), S. 20. (1904) 66 Pun L R 
191. 

“Lavansa.” 

—Word “lavansa” in view of the provisions of S. 0, 
Partnership Act, has no particular significance as a 
mere participation of profits will not make the re¬ 
cipient partner — Payment of‘lavansa’ as monthly 
profits does not make the recipient a partner with 
the payer. See Partnership Act (1932), S. 0. (1902)4 
Orissa J D 31. 

“Law” — Meaning of. 

Seealso (I) Bihar Sathi Lands (Restoration) Act 

(1950). 

(2) C. P. and Berar Industrial Disputes 

Settlement Act (1947), S. 30. 

(3) Constitution of India, Arts. 13, 31 (5). 

(4) Municipalities — Punjab Municipal Act 
(1911', S. 01. 

(5) Pepsu General Provisions (Administra¬ 
tion) Ordinance (2005 BK), S. 3. 

(0) Sales Tax — Orissa Sales Tax Act (14 of 
1947), S. 14. 

“Law” — Grant maintenance of younger brother 
by former ruler of Dhenkanal State — Held an execu¬ 
tive order and existing “law” within Art. 372(1) — 
Modification thereof by successor government held 
valid. See Constitution of India, Art. 372(1). AIR 
1964 S C 1793. 

0_‘<Law” — Agreement between Rulers and Com- 
rv>nv in shape of contract, is not “law.” AIR 1964 S C 
888 

O-The word “law” in the expression “in accor¬ 
dance with law” in C. P. and Berar Industrial Dis¬ 
putes Settlement Act, Sch. 2, cl. (3) includes industrial 
law as evolved by industrial decisions—00 Bom L R 
72 and AIR 1959 Bom 01, Overruled. See C P. & 
Berar Industrial Disputes Settlement Act (23 of 1947), 
Sch. 2, Cl. (3). AIR 1963 S C 114. 

-Expression “in accordance with law” in Entry 3 of 
Sch. 2, Industrial Disputes Settlement Ac: - The 
contention that the word “law in Entry 3 of Scb. 2 
must mean Industrial Disputes Settlement Act is not 
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correct. SeeC.P. and Berar Industrial-Disputes Set¬ 
tlement Act (1947), S. 30. AIR 1959 Bom 01. 

[Overruled in AIR 1903 S C 114.] 

—“Law” — Executive orders. 

Executive orders made by Government in respect 
of the administration of its own properties cannot be 
considered as statutory rules and are not justiciable 
under Art. 220 of the Constitution. Government can 
own property and deal with it in any manner that is 
permissible under the law. If there is any statute 
which imposes a restriction or if there are any statu¬ 
tory rules which compel a certain procedure to be 
followed, that is another matter, and Government 
would have to follow them. 

Held, that the procedure for settlement of fisheries 
in West Bengal is by executive orders issued by the 
Government of West Bengal in its Department of 
Irrigation and Waterways and those orders cannot be 
considered as statutory rules and any violation thereof 
■does not give rise to a legal right which can be 
agitated in an application under Art. 220 of the Con¬ 
stitution. AIR 1959 S C 890 and AIR 1959 S C 094 
and AIR 1959 SC 249 and AIR 1958 S C 398 and 
AIR 1930 Cal 437 and AIR 1900 Cal 004, Rel. on.; 
AIR 1952 S C 10, Disting. 65 Cal W N 685 i AIR 
1961 Cal 214 (217) (Pr 6). 

—Tharav of Baroda Ruler, is “law”. See Baroda 
State (Application of Laws) Order 1949, para. 5 (1) (c). 
AIR 1965 Guj 293 (DB). 


—“Law” if includes administrative instructions. 

Entry in appendix merely embodies executive or 
administrative instructions for general guidance—It 
has no force of law as it has no statutory authority 
for its basis, 1965 Cri L J 673 i (1965) 07 Pun L R 
o67. 

"Law declared.” 

See Constitution of India, Art. 141. 


*‘Law for the time being administered by the High 
Court’ 1 

See Calcutta City Civil Court Aot (21 of 1953), S. 5. 

■“Law for the time being in force.” 

See Hindu Succession Act (1950), S. 4 (2). 

-Lawful.”.: 

See Contract Act (1872), S. 70. 


-Lawful excuse.” 

<#—Under R. 5, D. I. Rules any failure without Iawfu 
or ® xcuso t0 comply or ’secure complianc 
with the order amounts to contravention of th 
•order. "Lawful excuse” mean that there is juslifica 
tion tor contravention which is recognised by law 
intentionally or deliberately contravening order i 
not a justification or excuse. See U. P. Foodgrain 
JV ) o t n 0,, .5 eqmsitioTl and Distribution) Order (1963 

%Ki.wva. w R (HC) 546 1965 au l * 862 

AU 6 73 A (FB)‘ ” 348 1 ILB 119651 2 A “ 917 : AIR 196 

—Lawful guardian.” 

See Penal Code (1800), S. 301. 

-Lawfully.” 

See (I) Contract Act (1872), S. 70. 

(2) Government of India Act (1935), S. 175 (3), 
-Law imposing tax.” 

See Constitution of India, Art. 286 (3). 

—Law in force.” 

See (1) Baroda Slate (Application of Laws) Orde 
(1949., Para 5 (1» (c). 

2 ) Constitution of India, Arts. 13, 20 (it, 372. 

(3) Houses and Rents-Bihar Buildings (Leasi 
Rent and Eviction) Control Act (3 of 1947 

[Vol. 14.]Fn,D. 71. 


“Law of a state ” 

# -Connotation of the words “law of a state” in 
Art. 280 (2) of the Constitution should not be res¬ 
tricted. The words signify in its ordinary accepta¬ 
tion, whatever is an expression of the legislature, as 
distinguished from executive or judicial power of a 
state. By the exoression ‘law of a state' in Art. 280 (2) 
and S. 2 of the Sales Tax Law Validation Act is meant 
whatever operates as law in the state and S. 22, 
Madras General Sales Tax Act is a law within these 
enactments. See Sales Tar—Sales Tax Laws Validation 
Act (1950), S. 2. AIR 1958 S C 468. 

[Held overruled on another point by AIR 1959 S C 
048 as interpreted in AIR 1901 Mys 3], 

“Law relating to.” 

See Constitution of India, Art. 19 (2). 


“Lay off.” 

See also (l) Employees’ State Insurance Act (34 of 

1948), S. 2 (22). 

(2) Industrial Disputes Act (1947), Ss. 2 
(kkk) and 25-C. 

— A “lay ofi” order is not the same thing as the order 
of dismissal — It is more akin to an order of suspen¬ 
sion. AIR 1959 All 064 (669) (Pt E) (Pr 23) V 


“Lease” 

-“Lease” and “term” - Meaning of the words ex¬ 
plained. See Tenancy Laws — Assam Land and Re- 

A{ , R 0 ^S°S‘ a f. ,PPli<ld ^ 






-The scheme known as “Lease and Lend” scheme 
was introduced by the Government of India some¬ 
where about March*April, 1942, as a war measure to 
facilitate the import of certain essential goods and to 
conserve them for the elfective prosecution of the 
war. Oil and lubricants were among the goods which 
were controlled under this scheme. Under it, the 
Government prohibited the direct import of oil and 
iubricants from America through private agencies, 
whether individuals, firms or companies and took 
upon itself to import the required quantity. The pro. 
cedure adopted in the import of goods was this-the 
importers were to state their requirements to’ the 
Committee formed by the Government which sent 
the same to the Government. Then on intimation 
given by the Government authorities, the dealers 
would have to make deposits on account of the price 
to be paid for the goods. The Government had a pur! 
chasing agent in America and he would be required 
by them to purchase the requisite goods and tc 

t0 ge . t . the “ .transhipped to the destination' 
in India mentioned by the several dealers. The shio. 
pmg documents would be taken in the name of th< 
^ er “ m f e . Qt ? nd °® P/yment of the bills endorsee 

f the fojr clearance at the harbour 

The features of the system to be noticed are that il 
was the Government who was the importer of the 
goods and the dealers became entitled to the goods 

° h “ ft 8 ^PPmg documents being endorsed tc 
them by the Government. L. J. Leach & Co. Ltd v 

Sklnner & Co., 1957 S C A 318 . 19 ^ 
B L J R 750 1 59 Bom L R 395, 1 gsr 

iWp 4 ? 

(Pt CMPrs ilfiaj. 0 R 438 ! MR 1957 S C 357 (381* 


‘Lease” and “licence.” 

See Transfer of Property Act (1882), S. 105, 
‘‘Legal character”. 

See Specific Relief Act (1877), S. 42 . 

"Legal cruelty”. 

See Divorce Act (1809), S. 10. 
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“Legal entity” and "Legal persou”, 

—“Legal entity” and “legal person”—A “legal entity” 
means only a thing recognised by the law as real in 
itself and distinct from its equalities and attributes and 
while every legal person is necessarily a legal entity 
the converse is not true. I L B (1963) 2 Ker 238i AIR 
1964 Ker 144 (147) (Pt B) (Pr 8). 

“Legal fiction”. 

—Fiction is defined as a legal assumption that a thiDg 
is true which is neither not true, or which is as pro¬ 
bably false as true; an assumption or supposition of 
law that something which is or may be false is true, or 
that a state of facts exists which has never really taken 
place; an allegation in legal proceedings that does not 
accord with the actual facts of the case, and which 
may be contradicted for every purpose except to defeat 
the beneficial end lor which the fiction is invented 
and allowed. Thus fiction in the realm of law has a 
defined role to play but it cannot be stretched to a 
point where it loses the very purpose for which it is 
used and in no case should it be allowed to perpe¬ 
trate injustice; fiction of law shall not be permitted 
to work any wrong, but shall be used ‘ut res magis 
valeat quam pereat’. 1958 B L J R 122 : I L R 37 Pat 
3^9: A I R 1958 Pat 589 (594, 595) (Pt D) (Pr 12) 
(DB). 

[Overruled on another point in AIR 1993 SC 454.] 

“Legality” and “regularity”. 

See Constitution of India, Art. 220. 

“Legally authorised to take evidence”. 

See Evidence Act (1872), S. 3. 

“Legally bound to do”. 

See Penal Code (I860), S. 43. 

“Legal proceedings”. 

See (1) Companies Act (1913), S. 171. 

(2) Municipalities — Calcutta Municipal Act 
(1951). S. 110. 

(3) Sales Tax — Bombay Sales Tax Act (1953), 
S. 34. 

(4) Trade Marks Act (1940), S. 24. 

“Legal right”. 

1 The term “Legal right” includes rights conferred 
by statute as well and not merely rights claimed 
independently of any statute: Obiter. 1965 M P L J 
238: 1965 Jab L J 307: AIR 1965 Madh Pra 237 (242) 
(Pt B) (Pr 12) (FB). 

“Legislature”. 

See also Constitution of India, Art. 359. 

—Term “legislature” does not include the Governor. 
See Constitution of India, Art. 308. AIR 1964 Cal 
500. 


“Lekha mukhi”. 

—“Welsh mortgage” in England and "lekha mukhi” 
mortgage in Punjab are usufructuary mortgages. See 
T. P. Act (1882), S. 58, Cl. (d). AIR 1961 Punj 477. 

“Lend and loan”. 

See Foreign Exchange Regulation Act (1947), 
S. 4 (1). 

“Letter of cover”. 

See Stamp Act (1899), S. 3o. 

“Letter of credit”. 

-Svstem of payment in international trade, to seller 
by means of “letter of credit” explained. Letter of 
credit involves a mandate by the constituent (buyer) 
and an undertaking by a banker to meet drafts 
drawn under the credit by the beneficiary o the 
credit (the seller) in accordance with the conditions 
laid down therein. AIR 1961 Mad 442 (DB). 


“Letting”. 

-The word “letting” in the expression'‘intended 
for letting” in S. 98 (2), Bihar and Orissa Municipal 
Act, 1922, includes not only leasehold interest but 


also interest of licensees. See Municipalities — Bihar 

1965°Pat S 288 , (DB i ) Pal AGt (V ° f 1922) ’ S * 98 (1) * A1B 
“Leviable”. 


\\ord “leviable” in S. 80, Bihar and Orissa Munici¬ 
pal Act can have only one meaning, namely imposition 
of the tax and not collecting of the tax. See Munici¬ 
palities — Bihar and Orissa Municipal Act iVII of 
1922), S. 80. AIR 1955 NUC (Pat) 3425 (DB). 

“Levy”. 

See also (1) Constitution of India, Arts. 205, 277. 

(2) Income-tax Act (1922), S. 3. 

(3) Municipalities — Rajasthan Municipali¬ 
ties Act (1959), S. 104. 

(4) Panchayats — Mysore Village Pancha- 
yats and Local Boards Act (1959),. 
S. 73 (4). 

(5) Penal Code (1800), S. 70. 

“Levy” - Sales Tax - Mysore Sales Tax Act (25 of 
1957), S. 32. 

In fiscal enactments the word “levy” is generally 
used in a restricted sense. Ordinarily the expression 
“levy” in a fiscal statute connotes that an imposition- 
has been made on the party who is called upon to- 
pay the amount in question. (1962) 40 Mys LJ 912 : 

(1963) 14 S T C 625:1963 Mad L J (Cri) 521 (Mys). 

“Levy, assessment and collection”. 

—“Levy, assessment and collection” include “reas¬ 
sessment”. See Travancore Income-tax Act (1121), 
S. 47. AIR 1957 Tray-Co 303 (DB). 


“Liability”. 


—Word “liability” in its widest import means an 
obligation or duty to do something or to refrain from 
doing something. There is no reason why any res¬ 
tricted meaning should be given to the word'liability' 
used in the States Reorganisation Act, S. 87. Parlia¬ 
ment intended to include in the word not only a 
financial objection but also objections of every other 
kind, includingone of reinstating a government servant 
wrongly dismissed. See State; Reorganisation Act 
(1950), S. 87. AIR 1959 Bom 363 (DB). 

—Term “liability” is of large and comprehensive signi¬ 
ficance and when construed in its natural ordinary 
sense, in which it is commonly employed it expresses 
the state of being under obligation in law or in jus¬ 
tice. Sae Companies Act (1913), Sch. I, Table A* 
Regn.28. AIR 1959 Punj 328. 

“Liability” and “due from debtor”. 

—Word “liability” used in the definition of‘debt’in- 
S. 2 (5) of the Saurashtra Agricultural Debtors Relief 
Act means a civil liability and a liability which will 
be enforced by a civil Court. The words “due from 
a debtor” in S. 2 (5) also mean that the debt must be 
due legally in a civil Court-and not merely morally 
due. See Limitation Act (1908), Preamble. A I R 196* 

Guj 122. 


able” 

'he word “liable” in the expression ‘shall also be- 
)le to fine’ means a future possibility or proba- 
ty happening which may or may not actually 
See Penal Code (1800), S 381. 19o7 Cn L J 


a t n i r\m d _: erer 


iable to assessment”. 

3 oth the expressions “liable to assessment” and 
isessable to excess profits tax ’ emphasise not the 
:t of assessments but the liability to be JS e |c2o 
. Finance Act (1942), S. 10 (l), Proviso. A I R 19o» 

m 23 (DB). 

iable to confiscation”. 

,Vords “liable to confiscation” in S. H Mysore 
ihibition Act, explained. See Mysore Prohibition. 

t (37 of 1948), S. 14. AIR 1952 Mys 39. 
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“License”* 

See also Easements Act (1852), S. 52. 

#—Word “license” io Art. 17 of Indo French Agree¬ 
ment, dated 21-10-1954 includes permit or authori¬ 
sation. See Indo-FreDch Agreement, Dated 21-10- 
1954. AIR 1961 SC41. 

“License”—Meaning of. 

—In the popular as also in the legal sense, license is 
a permission to do something which without the 
‘licence’ would not be allowable. In the secondary 
sense, it denotes a certificate or a document which 
embodies the permission in question. In the first 
sense, ‘licence’ is a franchise or creation of a right, or 

grant, and in the second sense, it is the instrument 

evidencing the rights and interests mentioned therein 
and furnishes the proof of permission to exercise a 
particular right to engage in a trade or calling. Whe¬ 
ther the word ‘license’ is to be construed a right or 
an instrument, must perforce depend on the context. 

In the third sense the word ‘license’ is sometimes 

used to mean the license.fee which is the price paid 
for the privilege conferred. ILR (1963) 1 Punj 148 i 
A I R 1963 Punj 76 (80) (Pt A) (Pr 9) (DB). 

“Licensee.” 

See Electricity Act 11910), S. 42 (b). 

“Likely to affect more than one hundred workmen”. 

-When the proviso to S. 10 (1) Industrial Disputes 
Act speaks of a dispute which is not “likely to affect 
more than one hundred workmen", what is meant is 
not only those who are actually involved in the dis¬ 
pute. All those who are interested in the dispute or 
concerned with it will also be regarded as persons 

iyfF'y to b ® “footed by the dispute. The words 
likely to affect have the same import and should be 
understood in the same way as the words “workmen 
concerned m the dispute” occurring in S. 33 of the 
Act * be ® Industrial Disputes Act (1947), S. 10 (1) 

78 Mad LW 83, (1965) 1 Mad LJ 387. V; 

“Limitation.” 

—Law of “limitation” is not covered by the expres¬ 
sion procedure to be followed” in S. 14 (2), Delhi 
and Ajmer-Merwara Rent Control Act (1947). See 

CW?l i? e L hi and A ) me *-Merwara Rent 

Control Act, 1947, S. 14 (2). AIR 1955 N U C (Ajmer) 

“Limited estate.” 

-The expression “limited estate” has been used in 

thf,(Mysore) Hindu Law Women’s 
Rights Act and m all those places and by necessary 
implication it can only mean the limited estate of a 

E?«? C H- rd j Dg , t0 the J? indu Mitakshara law. See 
uSo? 1 ? « H . indu Law Women’s Bights Act (10 of 
1933), S. 3 (h). AI R 1954 Mys 179. 1 

“Lineal descendant.” 

#—W°rds “lineal descendant” used in cl. (b) Seh T 

JllV- ){ V™ QC6 * ct < 1951 > have to be int'er- 

Sinol a *2 ,r natu ral meaning without any pre- 

fnrm r?i n0tl0 4 n “ ^ whether a Hindu female can 
ne succ esslon. See Finance Act 119511 

(FB). 1 ’ Patt 1 A) (i) ’ Condition ( B )» AIR 1950 Raj 30 

“Lineal male heirs in male descent.”. 

—•“Lineal male heirs in male descent" in S 9 Rn™, 
bay Todagiras Allowance Act includes the succession .. 

ParenHsMs meant a n.rLn “ “ ^9“ 

“Line-clear.” 

S^hal 1 is mea , nt by ^M-cIear « not that the lines in 

bur y ? rd ar ?° lear tor reception of the train 

but that there is no obstruction on the track hnvrTnS 
the outermost signals on the down side of staSSn 


which the train has to enter. Awadh Behari Sharma 
v. State of Madhya-Pradesh. 1950 Cri L J 1372 i 
1957 Nag L J I : 1957 M P L J 49 : A I R 1955 S C 
738 (742) (Pt C) (Pr 7). 

“List of voters ” 

#—The words “the list” in the expression “the list 
of voters" in S. 11. A (2), Bombay Municipal Boroughs 
Act, refers to the “lists" pertaining to the wards of 
any particular Municipal Borough. See under Muni¬ 
cipalities — Bombay Municipal Boroughs Act (10 of 
1925), S. 11-A (2). A I R 1965 Mys 227 (FB). 
“Living.” 

—The word “living” in S. 18 (2) (d) of the Hindu 
Adoption and Maintenance Act must be given a 
restricted meaning like, any other “wife living with 
him . If ordinary interpretation is accepted then all 
wives that a man had manied at such a time when 
such marriages were legal, can live without him and 
® ,a «m separate residence and maintenance under 
S. 18 (2) (d) of the Act. See Hindu Adoption and 

M a j , e o n n a ?^ cl (76 I950 l' s - 18 < 2 > (d). AIR 1965 

Maa 139 (DB). 

“Living io adultery.” 

See (1) Criminal P. C. (1898/, S. 488 (4). 

(2) Hindu Marriage Act (1955), S. 13 (1) (i). 
Living separately by mutual consent.” 

See Criminal P. C. (1898), S. 488 (4). 

Loan.” 

See also (1) Debt Laws—Bombay Money-Lenders 

Act (1947), S. 24. 

I ?i e o^ a c 5 7/^ rissa Money-Lenders Act 

(1939), S. 2 til. 

(3) Debt Laws—Usurious Loans Act (1918), 
S. 2 (2). 

( 4) Income-tax Act (1922), S. 4. 

J2J Limitation Act (1908), Art. 59. 

(0) Words and Phrases - "Deposit and 
Loans.” 

—The fact [hat the “loan” ripens into a decree does 
not deprive the decree of its basic characteristic of a 
55“^- Adecwe would come within thedefi* 

JJ™= 7 « 6 L W 773,S «S! 

•“Local area.” 

AlB?96 P 1 'sC g 65T ne Ce “ A °' (22 ° f 1956 »' S - 


‘‘Local authority.” 

See ( 1 ) BU.«r P r eventionof Foo-^ Adulteration Acl 

Constitution of India. Art. 12. 

3 Motor Vehicles Act (1939), S. 47 (1) 

,4) “■ 

(5) P 947), P * ^ anchayat A °t(20 of 

(6) Prevention of Food Adulteration Act (1954), 

“Local law”. 

See Penal Code (I860), S. 42. 

“Loco parentis.” 

iliiUSss* 


See B Contraet Act (1872), S. AI lUSstCiW 
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[Reversed on facts in AIR 1963 S C 1279 where it 
was held that finding of the High Court that the 
elder brother was in loco parentis could not be 
supported ] 

“Locus regit actum.” 

—The maxim “locus regit actum” (the place governs 
the act) means that the validity of an act depends on 
the law of the p'ace where the act is done. (1965)1 
Mys L J 577: AIR 1966 Mys 100 (105) (Pt C) (Pr 29) 
(DB). 

“Losing wrongfully.” 

See Penal Code (1860), S. 23. 

“Loss.” 

See also (1) Carriage of Goods By Sea Act (1925), 

Sch. Art. Ill, Para. 6, Cl. 3. 

(2) Contract Act (1872). S. 32. 

(3) Debt Laws — Displaced Persons Debts 
Adjustment Act (1951), S. 18 (6). 

(4) Income-tax Act (1922), S. 12B. 

(5) Railways Act (1890), S. 77. 

— Bill of Lading providing in respect of liability for 
“loss” of goods bv carrier—Loss held did not include 
non-delivery. AIR 1963 Cal 510. 

“Loss and misfortune.” 

—Total loss of goods insured, included in the term 
“loss and misfortune” in the marine insurance policy. 
See Insurance Act, S. 1. AIR 1955 Mad 602. 

“Loss, destruction or deterioration.” 

See Railways Act (1890), S. 75 (1). 

“Lottery.” 

See Contract Act (1872), S. 30. 

‘‘Lump sum.” 

—The word “lump sum” used in cl. (a) of sub-s. (1) 
of S. 30, Worksmen’s Compensation Act, has not been 
used in any narrow or restricted sense so as to cover 
cases arising under Ss. 6 and 7 of the Act only but is 
wide enough to cover those cases also where a fixed 
compensation is ordered to be paid under S. 4 read 
with Sch. IV in cases of death or permanent disable¬ 
ment. The words “or otherwise” occurring in the 
clause are clearly intended to include all such cases 
within the scope of the clause. See Workmen’s Com¬ 
pensation Act (1923), S. 4. AIR 1957 Raj 246. 

“Lunatic.” 

See Lunacy Act (1912). S. 3 (5). 

“Luxuries.” 

See Constitution of India, Sch. 7, List 2, Entry 62. 


“Macbfcadia Sairat.” 

—Entry in khewat as “Machhadia Sairat” — This 
would only include fishery rights and not ferry rights. 
AIR 1955 N U C (Oriasa) 1854. 


“Machinery.” 

See also (1) Factories Act (1948), S. 2 (i). 

(2) Income-Tax Act (1922), S. 10 (2) (vi-b). 

—Any “machinery” which helps to improve the 
quality of yarn, to avoid breakages in yarn and to 
secure smooth functioning of the ring frames would 
be “machinery” used in the manufacture of cloth and 
falls within Entrv 15 of Sch. C of Bombay Sales Tax 
Act, 1959. (1964) 5 Guj L R 742. 

—The word “machinery” when used in ordinary 
language prima facie means some mechanical contri¬ 
vances which by themselves or in combination with 
one or more other mechanical contrivances, by the 
combined movement and interdependent operation ot 
their respective parts generate power, or evoke, 
modify, apply or direct natural forces with the 
object in each case of effecting ^ definite and speci¬ 
fic a result. AIR 1922 P C 2i Rel. on. 1961 M P 
L J 1069. 


“Made at any time after the first day of January 
1956 . 

—Expression “made at any time after the first day of 
January 1948” in S. 4 (h) of Bihar Land-.Reforms Act 
should be construed to mean only those transfers 
which were uncontroversially made after that date— 
See Tenancy Laws — Bihar Land Reforms Act (30 of 
1950). S 4 (h). AIR 1956 Pat 425 (DB). 

“Made by.or on behalf of the Government.” 

Grant of land by Cantonment Board is not a grant 
by Government or on behalf of the Government—See 
Government Grants Act (15 of 1895), S. 2. AIR 
1957 Andh Pra 859. 

“Maghvia” 

—The word “Maghvia” does not connote that the 
women had been abducted by the accused. It only 
means an abducted woman. J954 Cr L J 599 t ILR 
(1953) Patiala 328: AIR 1954 Pepsu 72 (74,75) 
(Pt B) (Pr 8) (DB). 

“Magistrate.” 

—Subordinate Judge invested with powers of “magis¬ 
trate” of the First Class, later on iavested with 
higher powers of Additional Judge of Court of 
Session—He is not divested of powers of a “Magis¬ 
trate,” First Class, unless those powers are specifi¬ 
cally withdrawn—Doctrine of merger does not apply 
— See Representation of the People Act (1951), S. 33 
(3), Proviso. 1956 Cri L J 256 : AIR 1956 Nag 67 
(DB). 

“Magistrate and officer exercising powers of.” 

#—There is a vital difference between the phrase “a 
Magistrate” and the phrase “an officer exercising 
the powers of a Magistrate” — The former expression 
includes a person who does not enjoy all the powers 
of a Magistrate, but enjoys some of them, whereas 
the expression “an officer exercising powers of a 
Magistrate’ has a technical meaning assigned to it— 
Meaning of expressions in Ss. 28 and 29. Police Act 
explained-See Police Act (1861), S. 1. 1956 Cri L J 
174 : AIR 1956 All 96 (SB). 

“Mahal of a ferry.” 

—The word “mahal” used as referring to a local area 
is one which is capable of being used in more than 
one sense and an earlier meaning of a franchise or 
tax is not obsolete—Held, on facts that the grant of 
“mahal of Sultanpur Ferry” meant the grant of only 
ot the right to operate the ferry and appropriate the 
revenue arising therefrom — See Government Grants 
Act (1893), S. 3. I960 All W R (HC) 645 : I960 All 
L J 863. 

“Mahesul adalat.” 

—“Mahesul adalat” does not include any executive 
officer collecting revenues — It must refer to revenue 
authorities. AIB 1950 Kutch 8 (8) (Pt B) (Pr 3). 

“Mahimai.” 

—A “Mahimai” is a donation for charity consisting 
of a fixed percentage on the sales or profits on com¬ 
mercial transaction done by the donor. 1901 Mad 
W N 337 = 74 Mad LW 388: (1981) 2 Mad LJ 
231: AIR 1962 Mad 48 (49) (Pt B) (Pr 2) (DB). 

—By-law 25 (b) framed by Ramanathapuram Market 
Committee prohibiting deduction on account of 
“Mahimai” is valid. See Madras Commercial Crops 
Markets Act (20 of 1933), S. 14. (1954) 1 M L J 
117: AIR 1954 Mad 621 (DB;. 

[Reversed on another point in AIR 1959 S C 300]. 

“Maintain a dwelling place.” 

See Income-tax Act (11 of 1922), S. 4-A, 

“Maintenance.” 

See also Criminal P. C. (1898), S. 488. 

#— 1 “Maintenance” does not only mean food and 
raiment. It must vary according to status and dignity. 
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See Part B States {Taxation Concessions) Order, 1950, 
Para. 15(l)(j). AIR i960 S C 1343. 

0—The words “for requiring the maintenance” in 
S. 30 (bb), Mines Act, indicate tint the Central 
Government may make rules requiring some other 
person to construct and maintain a creche. See Mines 
Act (1923), S. 30 (bb). 1954 Cri L J 1187 i AIR 1954 
Pat 371 (FB). 

—Word "maintenance” has not been defined in 
Provincial Small Cause Courts Act. According to 
dictionary (Oxford) ‘maintain’ means to provide with 
means of subsistence of necessaries of life, to pay or 
furnish the means for keeping up of, to support. See 
Provincial Small Cause Courts Act (1887), Sch. II, 
Art. 38. 1958 AH L J 876. 

—‘‘Maintenance” is a wide word and covers everything 
which a person may require e. g. means of subsistence, 
support, livelihood, supplies ot necessaiies and con¬ 
venience. It means more than food, lodging, clothes 
and other forms of necessaries. But a suit on basis of 
agreement to pay rent will in itself not amount to 
suit relating to maintenance. See Provincial Small 

Lj U 12li 0UrtS ACt (1881)> Sch ' n ’ Art * 38 ‘ 1956 M B 

—The word “maintenance” referred to in S. 45, 
Madras Estates (Abolition and Conversion into Ryot- 
wari) Act and the corresponding provisions of the 
Madras Act z0 of 1948, is to the maintenance pay. 
able to the members of the family and not to a 
sum payable to support charities. See Tenancy Laws- 
Madras Estates (Abolition and Conversion into Ryot- 

AIE 1958 M.d°105^DB ) S * U957) 2 Mad L J 73 ' 

“Maintenance and support”. 

C. J.—Word ‘maintenance’ is generally 
intended to mean lodging, boarding,clothing and other 
such necessaries of life. Word “support”, however, ap¬ 
pears to amplify the meaning ot the word ‘mainten. 

npold • “^include expenses not only for the 
necessaries of life but also for all conveniences. See 

1952 AM 127 05B) Validating Act < 1913 )> S - 3 - A * R 

“Make any order admitting any instrument in evi¬ 
dence, «s duly stamped.” 

-The expression “order admitting any instrument in 
id 2r a H U y stamped“in S. 01 Stamp Act means 
?ncr if de f ,Dg wi *E the question of due stamp, 
ing ot the document and not an order formally ad- 

(i8^s a 6i ocu A ri t 9^ A e n i 3 d 5 e 9 n r6B ) see stamp Aot 

“Making of order.” 

-An order may be taken to be made on the date it 

.L nt f° stence ’ if ^6 mature of the order is 

anv h nn« at r f S i? 0t neces j ar y t0 communicate it to 

the hX Where ar \? rder [ s made whi oE affects 

per u 0D ’ toen the order must be com- 

t0 su ^ p j rson f in order to be complete 
Tf flve ', T he date of the order is the date 
when (t is made known to the affected person. To 
a ^e> however, certain -exceptions. (Excep¬ 
ts 0 ? l ndi ?H ed h? ee Municipalities—Calcutta Muni 
cipal Act (33 of 1951), S. 87. AIR 1959 Cal 219. 

“Making out a prima facie case". 

-There is a substantial distinction between “making 
out a prima facie case” and ‘disclosing’ a prima facie 

!m«?’ u * L ? PP u a 1 0 n does not disclose prima facie case 
m S mn a f 6 f° be summari, y dismissed. 'Making ouFa 
prima facie case means establishing a prima fade 
oase by legally admissib le evidenced either or J nr 
documentary or affidavits. See Banking Ojmnan^ 

wTsVbI.' 1953 ’' s - 45 - h ' air i*WS 


“Makkathayam” 

—“Makkathayam” means gift by the father. In 
Ezhava Act, "Makkathayam” property is defined to 
mean property obtained from husband or father by 
gift, inheritance or bequest. See Travancore Ezhava 
Act (3 of 1100), S. 32. AIR 1964 S C164. 

“Malfeasance”, “misfeasance” and “non-feasance”. 
See Limitation Act (1908), Art. 30. 

“Malice”. 

See Tort—Malicious Prosecution. 

“Malice in law”. 

—Mala fide action or "malice in law” are not to be 
easily presumed. Mere non.adherance by a depart¬ 
mental inquiry committee to the strict procedure 
followed by a judicial tribunal does not amount to 
either acting mala fide or acting contrary to natural 
justice. See Evidence Act (1872), S.:114. AIR 1957 All 
671 (DB). 

—“Malice in law” denotes absence of legal excuse. 
(1965) 2 Com L J 152 : 70 Cal W N 280 : AIR 1960 
Cal 151 (159) (Pt B) (Pr 18). 

“Malicious”. 

See (1) Penal Code (1860), S. 295.A. 

(2) Tort—Malicious Prosecution. 

“Malik”. 

• -The word “malik” when used in a will describes 
the position of the devisee as owner possessed of full 
proprietary rights including right ot alienation, unless 
there is something in the context or in the surround¬ 
ing circumstances to indicate that such proprietary 
rights were not intended to be conferred. See Succes¬ 
sion Act (1925), S. 75. AIR 1963 S C 1703. 

• —The word “Malik” is of very common use in 
many parts of India and it cannot certainly be re¬ 
garded as a technical term of conveyancing. When 
used in a will or other document as descriptive of the 
posUion which a devisee or donee is Intended to hold 
it has been held apt to describe an owner possessed 
of. tuU proprietary rights, including a lull right of 
alienation, unless thare is somethibg in the context 
or in the surrounding circumstances to indicate that 
such lull Proprietary rights were not intended to be 

SC 134 K J C?& lT SCR7bB ' A1R 1951 

to C ° nler 

-Tha term '•malik" is apt t0 describe an owner 

S Proprietary rights including a full 

right ot alienation, unless there is something in the 

m £ h ? grounding circumstances co indi- 

U » P‘ 0 P'^*ry rights were not in- 

(p“ d C) d (P? 15) ( ° D °^" ed - - A 111 1953 *» (151, 

«Jnn.liiTi mea “ iDg °f tha ,erms Malik end Waris 

h *1 dUf T. n il : ttt0 0rmar meaas the owner end 
letter heir, and they are never regarded as svnonv 

mous, with each other. When we say that A “s ?ha 

'Waris 1 all that we mean is that he is the heir whUe 

!W.sn wws 5 “»a a 

“Malikana”. 

See (1) Bengal Land Revenue Settlement Regulation 

(2> B ^l(a). 8riCUUUraI IaCOme Tax A °‘U93 8 ), 
(3) Bihar Agriculture Income Tax Act (1948). 
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“Malik Kabza”. 


Kabza” means an owner of the estate. AIR 
1955 NUC (Raj) 305 i 1953 Raj L W 43 (DB). 

“Malik Kamil” and “naslan bad naslan”. 


O The words “malik kamil” (absolute owner) and 
' naslan bad naslan” (generation after generation) used 
in a will are descriptive (of a heritable and alienable 
estate in the donee, and they connote full proprietary 
rights unless there is something in the context or in 
u surr0 ending circumstances which indicate that 
absolute rights were not intended to be conferred. 
Raja Bajrang Bahadur Singh v. Thakurain Bakhtrai 
kuer 195 2 S C J 655 :1953 S C A 369, (1953) 1 Mad 
LJIOS: 1949 All L J 49 : 1953 All W R (HC) 85 : 
1953 S C R 232 i I L R (1953) 1 All 896 : AIR 1953 
SC7(9)(Pt C)(Pr 11). 


“Malik Kamil Dwami”. 

—“Malik Kamil Dwami” used in a deed convey an 
absolute estate. 56 Punj L R 361 1 AIR 1955 Punj 49 
(49, 50) (Pt B) (Pr 4). 


“Mamul”. 


—“Mamuls” are in the nature of customary payments 
made by the khonds to the Oriya headman. See 
Custom. AIR 1958 Orissa 15 (DB). 

“Manager”. 

—Terms “managers”, “trustees” and “dharmakarthas” 
are used loosely in documents which are not written 
by legally trained persons. It cannot therefore be said 
that because a sale deed in favour of the then trus¬ 
tees as early as 18S4, spoke of the trustees as mere 
managers of the temple, this description of these 
trustees as mere managers or dharmakarthas would 
not entitle them to claim the temple as their private 
place of workship. See Madras Hindu Religious 
Endowments Act (2 of 1927), S. 9(12). AIR 1955 
NUC (Mad) 669. 


“Managerial, administrative and supervisory capa¬ 
city.” 

—Words such as “supervisory”, “managerial” and 
“administrative” are advisedly loose expressions with 
no rigid frontiers and too much subtlety should not 
be used in trying to precisely define where supervi¬ 
sion ends, management begins or administration 
starts. See Industrial Disputes Act (1947), S. 2 (s)(iii). 
AIR 1958 Cal 273. 

“Manner”. 

— Sales Tax — Central Sales Tax Act (1956), Ss. 9 (3) 
and 10A — Word “manner” in S. 9 (3) — When it is 
required by S. 9 (3) that the tax payable under the 
Act shall be paid and collected in the same manner in 
the tax payable under the general sales tax law of the 
state is paid, and collected, it means that the provi¬ 
sions ot the State Sales Tax Act must also be appli¬ 
cable to payment and collection of tax under the 
Central Sales Tax Act. See Sales Tax — Central Sales 
Tax Act (1950), S. 9 (3). (1963) 14 8 T C 587 (Mys). 

“Manner and condition”. 

—The word ‘manner’ in S. 202, Companies Act, 1913, 
refers to the procedure to be followed in the matter 
of institution and hearing of the appeal. The word 
‘condition’ has reference to the nature, quality, quali¬ 
fication of the order or decision itself against which 
an appeal is proposed to be filed and the other 
circumstances touching the right of appeal. See 
Companies Act (1.913), S. 202. 1958 Cri L J 369 i AIR 
1956 All 222 (DB). 

“Manufacture”. 

See (1) Madras Factories Act 63 of 1948), S. 2(k). 

(2) Sales Tax—Bihar Sales Tax Act (1947), S. 2 

(3) Safe^Tax — (East) Punjab Sales Tax Act 

(1948), S. 2(G). 


(4) Sales Tax — Madhya Pradesh Sales Tax Act 
(1947), S. 2 (j). 

(5) Sales Tax — Orissa Sales Tax Act (1961), 

(0) Sales Tax — U. P. Sales Tax Act (1948), 
Ss. 1 and 3. 

—“Manufacture” means making an article which is 
capable of being used and designed to be used in 
ordinary life and word ‘production’ means making 
goods available for human wants. See Employees’ 
Provident Funds Act (1952), S. 2 (1). AIR 1955 Punj 
130 (DB). 


“Manufactured or produced”. 

— Coal is not ‘manufactured’ in a colliery as ‘coke’ is. 
But it is produced. Word ‘produced’ is to be taken in 
widest sense. Coal is not of course produced in a 
colliery in the sense that fruit is produced in a tree. 
See Constitution of India, Sch. VII, List I, Entry 54. 
AIR 1957 Cal 326. 

“Manufacturer”. 

See also Sales Tax — Madhya Bharat Sales Tax Act 
(30 of 1950), S. 2 (k). 

— Film producer a manufacturer and hence a 'trader* 
within S. 2 (18), Bombay Money Lenders Act. See 
Debt Laws — Bombay Money-Lenders Act (31 of 
1947), S. 10 (1). (1962) 64 Bom L R 549. 


“Manufacturing”. 

— “Manufacturing” explosives—Preparing containers 
for storing — No process for “manufacturing” ex¬ 
plosives could be said to have commenced. See Ex¬ 
plosives Act (1884), S. 5 (3). 1958 Cri L J 487 i AIR 
1958 Bom 147 (DB). 

“Manufacturing process”. 

See Factories Act (1948), S. 2 (k). 


“Maral”. 

O—The question as to what the word ‘‘maral” means 
is one that must depend on the proof in each Darti- 
cular case of usage of that word by the Nattukottai 
Chetti firms. 

Held, that there was no pleading in this case as to 
the meaning of the word “maral” or that the word 
‘order’ in the context of this case had been used in 
the sense of ‘maral’. The Court was mot prepared to 
uphold the contention that the word ‘order’ in this 
case could be given the meaning which was attribut¬ 
ed to the word ‘maral’ in some of the decided cases. 
AIR 1929 P C 254 : 57 Mad L J 628 and AIR 1934 
Mad 021, Rel. on. Ranganathao Chettiar v. Peria- 
karuppan Chettiar. 1958 S C J 58 j (1958) l Mad L J 
(S C) 36 i (1958) 1 Andh W R (S C) 36 :1958 SCR 
214 : AIR 1957 S C S15 (826, 827, 828, 829) (Pt D) 
(Pr 14). 

3rIc6t M * 

See also (1) Bengal Agricultural Income-tax Rules 

(1944), R. 4. 

(2) Madhya Pradesh Food Grains (Restric¬ 

tion on Border Movement) Order (1959), 
S. 3, Proviso. 

(3) Municipalities — Calcutta Municipal 

Act (1951), S. 451 (i)(d). 

(4) Municipalities — Madras District Muni¬ 

cipalities Act (1920), S. 262. 

_“Market” does not include stall of a person. See 

Panchayats —Travancore-Cochin Panchayats Act (2 of 
1950), S. 70. 1957 Cri L J 105 : AIR 1957 Trav-Co 2 

(DB). 

"Market overt”. 

— "Market overt” means that where goods are sold 
in “market overt”, according to the usage of the 
market, the buyer acquires a good title to the goods, 
provided he buys them in good faith and without 
notice of any defect or want of title on the part ot 
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the seller. See Sale of Goods Act (1930), S. 27. AIR 
1958 Raj 269. 

"Marketable title”. 

— It is very difficult to lay down any hard and fast 
rule with regard to the requirement of "marketable 
title” or ‘a title free from reasonable doubt,’. Generally 
speaking a ‘marketable title’ is one which at all times 
and under all circumstances could be forced on an 
unwilling purchaser under a contract for sale, made 
without special conditions. AIR 1938 Bom 77, Rel. 
on. AIR 1964 Orissa 269 (274) (Pt D) (Pr 10). 

“Marketing”. 

— "Marketing” means "to sell, to buy and sell in the 
market” “to go to market with produce”. There is 
nothing in the term to imply as to how and in what 
manner the produce is to be sold. See Coffee Act 
(1942), S. 25. AIR 1965 Mad 14 (DB). 

"Market value”. 

See Land Acquisition Act (1894), S. 23. 

"Market value of estate”. 

— "Market value of estate” — Application for letters 
of administrations in respect of shares — Duty on 
dividends — See Madras Court Fees and Suits Valu¬ 
ation Act (14 of 1955), S. 50 (1) (b). AIR 1956 Mad 
200 . 

“Marries again”. 

See (1) Hindu Marriage Act (1955), S. 13 (2) (i). 

(2) Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (1940), 
S. 2 (4). 

"Marzulmaut”. 

• See Mahomedan Law — Wakf. 

"Master”. 

#—“Master”, ‘servant’ and ‘independent contractor’ 
who are, explained — "Master” employing servant 

— Latter authorised to employ persons — Such 
persons, if servants of master has to be determined on 
facts of the case. 1 M L J 247 i 1955 Andh W R 247 : 
1955 S C J 407 ; AIR 1955 S C 404 (407, 408, 409, 
410, 411, 412) (Prs 7,10, 11,13, 14, 15,16). 
"Material alteration”. 

See (1) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (2 of 
1947), S. 3 (1) (c). 

(2) Negotiable Instruments Act (1881), S. 87. 
"Material facts”. 

See (1) Civil P. C. (1908), O. 0, R. 2. 

(2) Representation of the People Act (1951), 
S. 83. 


"Material irregularity”. 

See Civil P. C. (1908), S. 115 and O. 21, R. 
(b). 


00 ( 2 ) 


‘'‘Material witness”. 

See Criminal P. C. (1898), S. 208. 

"Materially affected”. 

See Representation of the People Act (1951), S. 100 

(c). 


"Mate’s receipt”. 

—"Mate’s receipt" is a mere acknowledgment of re¬ 
ceipt of goods by the ship owner; the contract of 
carnage will be contained only in the bill of lading 
signed by the person who agrees to carry them. This 
Is a document of tide to the goods. AIR 1961 Mad 
442 (444) (DB). 

"Matter" 


-The "matter” to which Art. 133 of the Constltuttc 
•applies is the appellate jurisdiction of the Supren 
Court in appeals from the High Courts in regard 


“Matters of religion” 

See Constitution of India, Arts. 25 (2) (b) and 
20 (b). 

“Maufidar” 

#—Expression "Maufidar" is not necessarily con¬ 
fined to a grantee from a State or a Ruler of a State. 
"Maufidar" can be a person who is the holder of 
land which is exempt from payment of rent or tax. 
See Tenancy Laws — M. P. Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) Act (1 of 
1951), S. 2 (m) (ii). AIR 1961 S C 775. 

“Mawari” 

—Expression “gaon sanfayat mawari” is technical 
and means “common land divisible according to 
families” — Secondary families are not entitled to 
equal shares with primary families — Expression is 
used in Kumaon Division. AIR 1955 NUC (All) 
884 (DB). 


“May” 

See also (1) Criminal P. C. (1898), S. 207-A (4). 

(2) Interpretation of Statutes. 

•—"May” when to be read as ‘’shall” indicated. 
See C. P. and Berar Revocation of Land Revenue 
Exemption Act (37 of 1948), S. 5 (3). AIR 1965 S C 
1222. 

• —Word "may" may be used as enabling or pre¬ 
missive power and also as compellable duty parti¬ 
cularly when it refer« to a power conferred on a 
Court or other judicial authority. See Prbation of 
Offenders Act (1958), S. 11 (1). 1963 (2) Cri L J 173 : 
AIR 1963 S C 1088. 

4—Industrial Dispute —Wages —Increment —Noti¬ 
fication of state minister ordering increments in 
wages to workers in colliery — Clause in notification 
that employees not entitled to increase in accordance 
with the provisions of notification “may” be given 
12$ p.c. increase—'“May" gives discretion—Dispute 
regarding applicability of the clause referred to 
industrial tribunal—Tribunal can decide dispute on 
merits. (1960) 2 Lab L J 71 (SC). 

• —The word “may" in S. 303, Calcutta Municipal 
Act, is not used in the sense of “shall" — Municipali¬ 
ties — See Calcutta Municipal Act (3 of 1923), S. 303. 
1956 Cri L J 285 i AIR 1956 S C 110. 


•—By the use of the-word “may” in the expression 
“a subsequent scheme “may" be prepared" in S. 30, 
East Punjab Holdings (Consolidation and Prevention 
of Fragmentation) Act, 1948, the Legislature cannot 
be intended to have granted a mere discretion but 
rather have imposed a positive and absolute duty. 

Constitution of India, Art. 19. AIR 1963 Punj 
255(FB) 

—Significance of the word "may" in S. 6B (2) of the 
U. P. Industrial Disputes Act, indicated. See U. P. 
Industrial Disputes Act (28 of 1947), S. 0B(2). (1965) 

2 hfthiliS? : (l965) 11 F,c L R 35 : ILR (1965) 

2 All 716 (DB), 

-Delhi Rent Control Act (59 of 1958), S. 9 (31— 
May does not mean ‘must’-Controller is notbound 
to fax the standard rent of the part sublet. See Houses 

S?9 R WL 01 AC ‘ 159 ° f 1958,1 

—Expression “may" reduce into writing in S. 101 (3) 
—Use ot word “may" cannot always mean that pro¬ 
cedure laid down is discretionary and not mandatory 

(HQ307.° a ‘ (1898,1 S> 101 (3 »- 1984 All wit 

Z™? "°' d ."““v” in S 17(2), Suppression of Im_ 
in impnratwa and 

Sksfa.WiSs’Si t/sr and 
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— Word “may” in S. 180, U. P. Municipalities Act 
has reference to sanction and does not control the 
opening words — Municipality cannot dispense with 
bye-laws framed and sanction plans not in accordance 
with bye-laws. See Municipalities—U. P. Municipali¬ 
ties Act (2 of 1910), S. 180. AIR 1953 All 681 (DB). 

—The word “may” in S. 12 (3) (a), Bombay Rents 
Hotel and Lodging House Rates Control Act means 
“shall” or ‘ must”. See Houses and Rents — Bombay 
Rents Hotel and Lodging House Rates Control Act 
(57 of 1947), S. 12 (3) (a). (1961) 63 Bom L R 855. 

—Usually the word “may” is an enabling word; it 
gives discretion to the person who is given the 
option to act in a particular manner mentioned in 
the section. But it is well recognised that the word 
“may” in the context can mean "shall”. If statutes 
authorise any specified persons to do acts for the 
benefit of others, the authority conferred is coupled 
with an obligation to discharge a duty by the statutes 
themselves; and in such a case, the intention is to 
impose an obligation upon the authority to discharge 
his duty, with the result that the word “may” in the 
context means “must” or “shall”. Whether the autho¬ 
rised person is given a discretion or is under a 
compulsion or obligation to do a particular act would 
inevitably depend upon the context in which the 
word “may” has been used, the scheme of the statute 
wherein the section using the word “may” occurs, 
and such other relevant considerations. (1880) 5 AC 
214 and AIR 1923 P C 138 and 10 Bom L R 345, Ref. 
59 Bom L« 158 i ILR (1957) Bom 314 i AIR 1959 
Bom 401 (402, 403) (Pt A) (Pr 4) (DB). 

—The word “may” in S. 12 (5), Industrial Disputes 
Act has an implication of an obligation. See Indus¬ 
trial Disputes Act-.(1947), S. 12(5). :AIR 1956 Bom 
273 (DB). 

—The word “may” in Rule 1, framed under the 
Bengal Wakf Act, even if does not mean must, shows 
that it must atleast mean that wherever possible the 
discretion involved in the word should be fairly and 
reasonably used and the procedure laid down should 
not be capriciously bypassed. See Bengal Wakf Act 
(13 of 1934), S. 28. (1964) 68 Cal W N 509. 

—The word “may” is used in S. 5A, W. B. Estates 
Acquisition Act for the simple reason that it gives 
permissive power to enquire on condition that there 
is a prima facie reason to believe that such transfer 
is not bona fide. See Tenancy Laws—W. B. Estates 
Acquisition Act (l of 1954), S. 5A. (1963) 67 Cal 
W N 129. 

—The word “may” in S. 9, Bengal Ferries Act merely 
incorporates an option between administering a ferry 
directly and leasing it out. It does not imply any 
option as regards method of granting lease. See 
Bengal (Ferries Act (1 of 1885), S. 9. (’59) 03 Cal 
W N 158 » ILR (1959) 2 Cal 768. 

—There can be no question of the corporation itself 
proceeding to make a compulsory acquisition of land, 
although the language of both Ss. 310 and 408 of 
the Calcutta Municipal Act. 1923, is :that “Corpora¬ 
tion may acquire.” See Municipalities — Calcutta 
Municipal Act (1923), S. 310. AIR 195G Cal 122 
(DB). 

—Word “may” in S. 237 (1) is used in permissive 
sense and does not mean ‘shall.’ See Companies Act 
(1913), S. 237 (1). 1955 Cri L J 107 s A I R 1955 Cal 
29 (DB). 

—In S. 0 of the West Bengal Premises Rent Control 
(Temporary Provisions) Amendment Act* 1950, the 
word “may” means ‘may* and not ‘shall.’ See Houses 
and Reuts-W. B. Premises Rant Consol (Temporary 
Provisions) Amendment Act (02 of 1950), S. 6. AIR 
195 L Cal 514 (DB). 

—The word “may”-in S. 12 (3) (a) of the Bombay 
Rents, Hotel and Lodging House Rates (Control) Act, 


means ‘must’ or ‘shall.’ See Houses and Rents — 
Bombay Rents, Hotel and Lodging House Rate? 
(^ODtroO^Act (57 of 1947), S. 12 (3) (a). A* I R 1964 

[Overruled on another point in A I R 1907 S C 
1078.J 

—Use of the word “may” in S. 54 (i), M. B. Abolition 
of Proprietary Rights (Estates, Mahals, Alienated 
Lands) Act (1 of 1951), does not confer discretionary 
power on the Deputy Commissioner. The word has 
the effect of ‘shall.’ See Tenancy Laws — M. P. 
Abolition of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act (L ot 1951), S. 54. i960 
M P C 367. 

—Word “may” is consistent with its being read as- 
compulsive or as ‘shall’ if the conditions postulated 
are satisfied. See Co-operative Societies—Madras Co¬ 
operative Societies Act (0 of 1952), S. 49 (li. AIR 
1957 Mad 634 (DB). 

—The word “may” without a negative would cer¬ 
tainly connote that giving of a discretionary power;, 
but “may” with a negative would amount to a posi¬ 
tive prohibition. It expresses the negation of a power 
and of an inability to exercise it. See Trusts Act 
(1882), S. 52. AIR 1955 N U C (Mad) 3934 (DB). 

—The word “may” used in R. 3 (2) (iv) of the Rules 
of Recruitment by Mysore Government only em¬ 
powers the Government to choose such officer, as it 
thinks fit. The choosiDg of an officer is a 'must* 
but the person to be chosen is at the discretion of the 
Government. See Constitution of India, Art. 309. 
(1965) 2 Mys L J 160 i (1965) 3 Law Rep 333 : AIR 
1966 Mys 36 (DB). 

— In the last proviso to S. 4 (1), Mysore House Rent 
Control Order, 1951, the word “may” means “shall.’* 
See Houses and Rents — Mysore House Rent Control 
Order (1951), S. 4 (1). AIR 1955 N U C (Mys) 3955. 


—The word “may” in S. 40, C. P. Tenancy Act does 
not give discretion. See Tenancy Laws — C. P. 
Tenancy Act, (1920), S. 40. AIR 1953 Nag 1 (DB). 

—“May” in S. 58 (2), Motor Vehicles Act does not 
mean “shall.” See Motor Vehicles Act (1939), S. SS’ 
(2). AIR 1957 Orissa 121 (DB). 


—“May” in Rule 4 (2) of the Orissa Disciplinary Pro¬ 
ceedings (Administrative Tribunals) Rules, 1951 has 
imperative force. See Constitution of India, Art. 309 1 . 
AIR 1957 Orissa 70 (DB). 

-Prima facie the meaning of .“may” is permissive, 
until contrary is established. The word “may” in 
S. 6, Criminal Law Amendment Act could be read to 
mean that “it shall be lawful” for the State Govern¬ 
ment to appoint special Judge. There is nothing to 
compel Court to give a meaning to the word ‘may’ 
ether than its ordinary meaning and to interpret it 
:o mean ‘shall.’ See Criminal Law Amendment Act 
1952), S. 0. 1954 Cri L J 139 s AIR 1954 Pat 80. 

— The word “may” used in sub-r. (3) of Rule 70 of 
Displaced Persons (Compensation and Rehabilita¬ 
tion) Rules (1955) does not mean ‘shall’ and the 
Rehabilitation authorities are not bound to sell a 
garden or grove to person to whom it has been 
allotted. See Displaced Persons (Compensation and 
Rehabilitation) Rules (1955), R. 70 (3). (1960) 62 
Punj L R 220. 

-Word “may” in S. 13(2), East Punjab Urban Rent 
Restriction Act does not mean ‘shall.’ It is used in 
cermissive sense. See Houses and Rents — East 
Punjab Urban Rent Restriction Act (30 of 1949),. 
>. 13 (2). AIR 1955 N U C (Punj) 738 (DB). 

-Word “may” in S. 207-A (4), Cr. P. C. gives dis¬ 
cretion to prosecution and does not mean'shall. 8ee- 
Criminal P. C. (1898), S. 207-A (4). 1959 Cri L J 
1470 : AIR 1959 Raj 294 (DB). 

-The word “may” in S. 42 (l), Stamp Act has th e 
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force of ‘shall.’ See Stamp Act (1899), S. 42. AIR 
1937 Raj 211 (DB). 

“May seize auy cattle trespassing on such land.” 

—The expression "may seize any cattle trespassing 
on such land and doing damage thereto” in S. 10, 
Cattle Trespass Act does not connote that the seizure 
must be effected in the process of the trespass and 
causation of damage on the land. See Cattle Trespass 
Act (1871), S. 10. 1960 Cri L J 1132 i AIR 1960 
Pat 385. 

“Means.” 

See also (1) Words and Phrases—"Includes.” 

(2) Interpretation of Statutes—Words. 

0 -Use of the word "means” in a definition section 

shows that the definition is a hard and fast definition 

and that no other meaning-can be assigned to the 

word or the expression defined than is put down in 

the definition. AIR i957 All 541 (545) (FB). 

—Use of the words "means”, ‘includes’ and ‘but does 

not include’ in the definition of ‘wages’ in S. 2 (vi) 

o* the Payment of Wages Act, clearly shows that the 

definition is an exhaustive one and no other meaning 

can be assigned to the term ‘wages’ than is put down 

in the definition. See Payment of Wages Act (4 of 

1936), S. 2 (vi). AIR 1956 Mtdh Bha 152. 

—The word "means” in S. 51, Proviso, C. P. C. is 

not equivalent to cash. The word “means” realis- 

5“ Civil P * C * < 1908 )* S. 51, Proviso. 
AIR 1964 Mad 233 (DB). 

“Measurement.’' 

-"Measurement” in S. 5, M. B. Identification of 
Prisoners Act includes finger impressions and foot 
impressions. See M. B. Identification of Prisoners 

sw S i?r 1951) ‘ s - 2 < a >- 1957 Cri L J 

855 : AIR 1957 Madh Pra 100 (DB). 

“Meenas Bara Gaon” 

—"Meenas Bara Gaon” are only tenure holders. Their 
estates are heritable and partible and if some of them 
stm render service, they doit in order to save the 

n n - d r r « V r en o U 0 e . in cash - ILR (1959) 9 Raj 

m c, (p, uhdbT 21A1R 1959 Bfli 250 (253) 

“Meeting” 

-Word “meeting” in its individual sense means a 
0D a Particular day” and in its cumulative or 
collective sense means a conglomeration of meetings 

in ]pi n | apa 5 cu ar u sessi01 l and therefore a ‘session’, 
? ar,ance > the word in its application to the 

? ses S ion’°of ,egis J. a k lure ’ has come to mean a 

in S 99 i?i p h r? £ se * Jhe expression as it appears 
imh™i (5, \ Pun, . ab Pura Food Act » is wide enough to 

wTthin a ° n0 , sitt * ng L but a11 the sittings 

sTon L a part,cular session, in other words the expret 

& d ‘session’. See Punjab Pure 

1953 Cri L J 373 : 

“Member” 

Adt^°in , 1 'T CDbor ” iD S ‘ 2 J' Chartered Accountants 
Act, includes past "member” lor the purpose nf 

AccniP^ C< J n A 0mP / la o e S by the section. See Chartered 

2891 (DB) tS ACt 1949,1 S * 21 * AIR 1955 N U C t Cal > 

“Members of the family” 

See(l) Houses and Rents-Delhi and Ajmer-Mer- 
... wara Rent Control Act (1947), S 9(1) («) 
(2) Partition Act (1893), S. 4. (e) * 

“Memorials or petitions” 


"Mcra” 

—The word "Mera” in adoption deed by Hindu, 
widow, cannot have the :significaDCe that the widow 
had taken the boy as a son to her own self apart from, 
her husband, where the fact that she had acted for- 
the benefit of both the parents appear clear from her 
wish as expressed in the document, that the boy 
would perpetrate the name and fajne of not only- 
herself but also of her ‘kutumb’ meaning the family 
to which she belonged. A I R 1958 MadhPra 287 
(289) (DB). 

“Merchant” 

(Per Weston, C. J.) — The term "merchant” as. 
used in a contract for the supply of piece goods ismot res¬ 
tricted to person trading entirely cn his own account. 
A "merchant” is a person who trades in goods that is 
to say, who buys and sells goods. It may not include- 
a manufacturer of goods but it includes a General 
Manager of a trading company. The test is whether 
the person does buy or sell goods on his initiative. It 
is immaterial whether he was remunerated by a share 
ot the profits or by salary. Parmeshwari Das v. Firm 

< 5l > 53 Pun L R 432 r A I R 1952 Pun. 
34 (37) (Pt B) (Pr 12) (FB). 

“Merchantable quality”. 

-Sale of Goods Act does not define the expression 
merchantable yet the word has by long use become- 
a term of art in commercial law. “Merchantable 
quality means that the goods comply with the des~ 
cnption m the contract so that to a purchaser buy¬ 
ing the goods of that description the goods would be 

HSuSo M. r d 520 (DB). 0 ' G ° 0dS Act U930) ' S - 15 ‘ 


“Merpadiyanil” and “Merpaditayappadi” 

—The word “merpadiyanil” would mean “in or at 
the saul time or prescribed time 1 ’. The word"mer- 
paditayapaddi should be translated "as per or ac~ 

AIR 19 8 54“Mad lot* 10 ' 569 * ACt (18S2) - S ' 89 - 

“Mesne profits” 

See (1) Civil P. C. (1908), S. 2 (12). 

(2) T. P. Act (1832), S. 76 (i). 

“Metals” 

--“Meuh” in Sch. 3, Travancore District MunicU 
palities Act does not cover precious metals, gold 

and silver. See Municipalities - Travancore District 

u96o c ; p K a i:"r?65 ct (23 of lU6 - M - E ->- > ft 

zXioT g °„ f M rae o , r als :;.v d er §* 

““ft -’Trivandrum COy Muuic paUly Act 
AIR1952 8 TravCo 4 1951 “ 

“Mica works” 

™rks” is a general term of widest possible 
mport and mcludes all kiuds of works in relation to 

noum c Cl k d L“ g See Minimum Wages Act 

(1948), Sch. Part I, Item 10. AIR 1957 Btj 35 (DB) 


Migrate” 

See Constitution of India, Arts. 6 and 7 
“Migration” 

See Constitution of India, Art. 7. 

“Milkiyat maqbooza” 

—•The mere use of the words “milkiuot 

does not necessarily connote that the interest ?aF°° 2 L 

to i. the zamlndari or Biswedlri im B «« The S 
may Only mean wKof fKo.. --_i WOrd$ 


Art 32o7^ nf ^ 01 “ e words of 

a: SKS 

AIR 1957*S C 912. n ° f India ' AtE 320 (3) (o >- tal[6n “ a -Kofi ,d«i Re g , .*fl l“. must b] 


ites"* 1019 - 1981 *■ W 
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"‘Miller” 

—The word “miller” in item 3-C of Col. (2), Sch. 4, 
A. P. General Sales-tax Act, 1957, means both the 
decorticating miller and th6 oil “miller” See Sales- 
ta*—Andhra Pradesh General Sales-tax Act (6 of 
1957), Sch. 4, Col. 2, Item 3 (c) (as amended by Act 
26 of 1961). (1964) 15 S T C 795 (AP). 

“Millets” 

—“Millets” does not include wheat. See Sales-tax 
—Andhra Pradesh General Sales-tax Act (8 of 1957), 
S. 5 (3) (b). (1962) 1 Andh VV R 29. 

“Mine” 

a—“Mine” in S. 2 (b), Minimum Wages Act includes 
a “quarry”—AIR 1964 Bom 67, Reversed. See Mini¬ 
mum Wages Act (1948), S. 2 (b), Item 8 in Sch. 
Parti. (1965) 2 Lab L J 157 j 1965 M P L J 901 : 
(1965) 3 S C R 461 : (1965) 2 IS C W R 830 : (1965) 
11 Fac L R 108 : (1965) 2 S C J 867 : 1965 Mah L J 
857 : 1966 Cri L J 176 : AIR 1906 S C 189. 

—Sand from river bed is not included in mines and 
minerals. See Land Acquisition Act (1 of 1894), S. 6. 
AIR 1962 Pat 14 (DB). 

‘“Mineral” 

—Use of word ‘mines’ in conjunction with ‘minerals’ 
does not limit meaning of latter — Brick-earth is 
mineral. See Constitution of India, Sch. 7, List 1, 
Item 54. AIR 1965 Pat 491 (DB). 

—Word “mineral” in S. 231, Marwar Land Revenue 
Act includes salt wherever produced. See Consti¬ 
tution of India, Sch. 7, List 1, Entry 54. AIR 1957 
Raj 213 (DB). 

“Minimum Wages” 

See Minimum Wages Act (1948), S. 3. 

“Minjumla” 

—Held, that the word “minjumla” in the remarks 
column in the survey Khatian did not mean ‘out of’ 
but in the context, it meant ‘‘over and above”. AIR 
1953 Pat 358 (362). 

“Minority” 

See Constitution of India, Art. 30 (1). 

“Minor minerals”. 

See Mines and Minerals (Regulation and Develop¬ 
ment) Act (1948), S. 4. 

“Misappropriation and conversion to one’s own use”. 
See Penal Code (I860), S. 403. 

“Misbehaviour”. 

See Public Servants’ (Inquiries) Act (1850), S. 2. 

“Miscarriage of justice”. 

See under W. and P. — Failure of justice. 

“Misconduct”. 

See also (l) Arbitration Act (1940), S. 30. 

(2) Chartered Accountants Act (1949), 

S. 21. 

(3) Constitution of India, Arts. 310-311. 

(4) Legal Practitioners Act (1879), Ss. 13 
and 14. 

(5) Railways Act (1890), Ss. 72, 75, 74C, 

77-C. 

(8) Travancore Public Servants (Inquiries) 
Act (II of 1122), S.2. 

(7) West -.Bengal Government Servants’ 
Conduct Rules (1959), R. 4. 

—The expressions ‘malpractice’, use of 'unfair means’ 
and “breach of the rules” are all included in and 
sufficiently expressed by the word "misconduct” 
used in University Ordinance. The plain meaning of 
the word is “improper conduct”. 1963 Mys L J 408. 

“Misdelivery”. 

—Word “misdelivery” is restricted to a wrong deli¬ 
very involving some form of mistake or inadvertence. 


It may cover delivery to a wrong person by error or 
inadvertence. See Carriers Act (1805), S. 2. AIR 1904 
Mad 516. 

“Misfeasance”. 

—The word “misfeasance” in S. 235, Companies Act, 
1956, covers every misconduct of an officer of com¬ 
pany as such for which he might have been sued 
apart from the section—Director lending money to a 
concern of which he is a partner, is guilty of "mis¬ 
feasance”. See Companies Act, 1950, S. 543. AIR 
1950 Cal 648. 


“Misjoinder of charges”. 

See Criminal P. C. (1898), S. 537. 

“Mishri”. 

—Though manufactured out of sugar, "mishri" is 
not sugar as popularly understood. See (1) Sales tax— 
M. P. General Sales-tax Act (2 of 1959), Sch. 1, 
Item 4L (2) Sales Tax—M. P. General Sales:Tax Act 
(2 of 1959), Sch. Ill, Item 1. AIR 1965 Madh Pra 
254 (DB). 


“M ^representation”. 

See (1) Contract Act (1872), S. 18. 

(2) Evidence Act (1872), S. 114. 

(3) Motor Vehicles Act (1939), S. 60 (1). 

“Mistake”. 

See Contract Act (1872), S. 72. 

“Mistake apparent from the record”. 

See (1) Arbitration Act (1940), S. 30. 

(2) Constitution of India, Art. 226. 

(3) Income-tax Act (1922), S. 35. 

“Modesty”. 

See Penal Code (1860), S. 354. 


“Modification”. 

See under Words and Phrases—“Extinguishment”. 
©—Even assuming that the introduction of indirect 
election by the “modification” of Art. 81 of theCon- 
stitution, is a radical alteration of the provisions of 
Art. 81 (1), the “modification” is justified by the word 
“modification” as used in Art. 370(l)(d). See Con¬ 
stitution of India, Art. 370 (1) (d). AIR 1901 SC 1519. 


©—Suspension of the rights of a mine-owner or a 
lessee of a mine is “modification” within meaning of 
S. 31A (1) (e), of the Constitution of India. See Coal 
Bearing Areas (Acquisition and Development) Act 
[1957), S. 13 (4). AIR 1901 SC 954. 

—The word “modification” in S. 52, W. B. Estates 
Acquisition Act meansjcontextual adaptation of Chap¬ 
ters II, III, V and VII of the Act to the case of raiyats 
and under-raiyats and not amendments of the sub¬ 
stantive provisions and effects of those chapters. The 
contextual adaptation is only intended to make those 
chapters applicable to the case of raiyats and under- 
raiyats. which without the modification might not 
have been applicable to the case of raiyats and under 
raiyats. See Tenancy Laws—W. B. Estates Acquisi¬ 
tion Act (1 of 1954), S. 52. (1903) 67 Cal W N 129. 
©—The word “modification” also means addition 
and that power to extend an enactment subject to 
“modifications” will comprehend the power to add 
certain provisions to that enactment and extend to 
area concerned, the enactment so added to. See 1 Con¬ 
stitution of India, Art. 370 (1) (a). AIR 1959 J & K 
35 (FB). 

—W’here a reading of the old and new Acts shows 

that they deal with the same subject matter except 
that the new Act has made certain additional prov*- 
sions, the new Act is substantially the same as the 
old one and the word "modification” in S. 24, Gem 
Clauses Act, is comprehensive enough to mcma 
such additions as have been made in| the new Act. be-e 
General Clauses Act (1897), S. 24. 1958 Cn L J 767 i 
AIR 1958 Madh Pra 162 (104) (DB). 
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—The word "modification” in S. 8 (1), General 
Clauses Act means variation and include sextension 
also although in ordinary parlance this word may 
signify restrictions only. General Clauses Act (1897), 
S. 8 (1). AIK 1959 Punj 291 (DB). 

"Modify”. 

See (1) Municipalities—Bombay Municipal Boroughs 
Act (18 of 1925), S. 00(1). 

(2) Panchayats—Bihar Gram Kutcherry Rules 

(1949), R. 59 (1). 

(3) U. P. Intermediate Education Act (1921), 
S. 10 (G) 3 (C). 

—■Word "modify” in S. 89 (2) means either to en¬ 
hance or reduce sentence or fine, in absence of limi¬ 
ting clause. See Panchayats — U. P. Panchayat Ral. 
Act (20 of 1947), S. 89 (2). 1904 All L J 989. 

"Mokhasa”. 

not an loam village—Tenants on lands 

a Si 5 ? 1 . to ryotwari patta under 

• Andhra Inam (Abolition and Conversion 

TnJ y °}??* ot ’ l ¥£' See Tenancy Laws -Andhra 

if lQ^ic ?/°? a ?i d n? on X 0rsion iQ R y°twari) Act (37 
of 1950), S. 2 (c). (1963) 2 Andh L T 197. 

not s y nOQ y m ous with ryoti - Means 
tenure subject to service. (1959) 2 Andh W R 254. 

"Money had and received”. 

See Limitation Act (1903), Art. 02. 

"Money-lender.” 

Sfie ll) Ao^,hT/r 93 4 rs a n BerarMoney - lendets 

., Monl ‘! of 1939Ts.l «r a MOaay - , “ dws A = l < 3 

Seealso j| v 3 ^- 

(3) Penal Cede (1830), S. 49. 12 ' 

word "month” a hM U i ar p ,C j or bnsin<>ss or trade the 

Z mi ,™ ®®u7!K a 0 , 3 '^ .dT tb -'’ 

judgment-debtors nav th P 0 pass ^ in 8 °f the decree the 
was hdd a thar°thl? str . ainiQ K the language if it 

t^SrSSrSv ^ 

J^nihly wages not exceeding Rs. 400 ” 

means wages vvMch bI d 0 W n?? S DOt e 5 C00cR ng Rs * 400” 

'“Moorij,” 


g a ;Lt a 7 n h r=t''d m e“^d' It “ —j- 
former possessor orfcom a 


—"Moral delinquency.” 

—Offence under S. 120B read with Ss. 109, 121, 
I. P. C. for various offences of criminal conspiracy to 
set fire and blow up railway bridges and violation of 
Explosive Substances Act. involves "moral delin¬ 
quency.” See PaDchayats—* Madras Village Panchayats 
Act (10 of 1950), S. 10 (1). (1963) 76 Mad L W 857. 

"Morality.” 

—The words "morality” and ‘decency’ are not well 
understood. There may be wide difference of opinion 
as to their precise meaning. Restriction imposed with 
regard to ‘decency’ or "morality” without clearly 
specifying the prohibited acts, is both vague and un¬ 
reasonable and to this extent S. 9 of the Punjab Secu- 
nty of the State Act. 1953 (as appplied to Ajmer) is 
invalid. See Public Safety — Punjab Security of the 

?££ * ct U2 of 1953) (applied to Ajmer), S. 9. AIR 
I9o0 Ajmer 52. 

“Moral Turpitude.” 

See also (1) Legal Practitioners Act (1879), S. 12. 

{2) %? c !? ay „ ats “ U - p - Panchayat Raj Act 
(1947), S. 5A(h). 

-Conviction of panch under S. 457, I. P. C. involves 
moral‘ turpitude.” See Panchayat-Viodhya Pradesh 
r r i a ?o/ aQcbayals °r<i»°aace (1949), S. 5.1962 Jab 

Ls j yjo, 

-Constitution of India, Art. 311 - Departmental 
enquiry — Offence involving moral "turpitude” — 

Pr3S!??- of T°^ eB ? n . derS * 4 W ( 3} of Mysore 

Prohibition Act (37 of 1948) held involved moral 
turpitude Omission to specify in notice by disci¬ 
plinary authority that offence committed by delin- 
22?}. invoked moral "turpitude” - Conviction 
established under Standing Orders — Punishment 

Ar d ^n a i S Q fi o°w pel r n i* o See Constitution of India, 
Art. 311.1962 Mys L J (Sup) 498 (DB). 

—Moral “turpitude” — Connotes conduct inherently 
base and contrary to:accepted rules of morality and 
may or may not ba punishable as crime. Spo Tenancy 

Re,orms Act (8 of 1954) ' s - 153 - 

term “moral turpitude” is rather vague one 

l TK y baved ‘ fferent minings in different con- 
£ term has « eQeraI1 y b een taken to mean to 
be conduct contray to justice, honesty, modesty or 

good morals and contrary to what a man owes to a 

heldThS? «° r SO r O10ty j a 8®neral. It has never been 

in di? grav,ty of P ua J s bment is to be considered 

mnr?i e i er ™! n !f g wbet ber the-misconduct involves 
100^1 turpitude or not. AIR 1957 Punj 97 (98) (Pt C) 

“Mortgagee”. 

-Mortgagee ? or P ur Pase of redemption would include 

aU [Xirsoos W h° derive title from him and it h im 
materml whether that title is derived by sale iu invitum 

a8 8 b 2 y ,, P s: i S , A S .7m t l95^.^3: fet 

“Mortgagor”. 

3Safciss.i"Kis5Ts;ss"; 

"Motion” 

1916), S, STHia 19 5S A11 P 374 U (FB Pali,ies A ° [ (2 ° f 
“Motor.” h 

^X 0 ni'oipaTme?-C 8 VV„A 0l R d6 ««■*. 

S ' 88 ' «« >® N P U c n te847 UP ^, al ACt 

Moveable property.” 

ee a so (l) General Clauses Aot (1897), S; 3 (36). 
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(2) income-tax Act (1922), S. 12-B. 

(3) Penal Code (I860), S. 22. 

—Electricity is moveable property. See Municipalities 
—C. P. & Berar Municipalities Act (2 of 1922), S. 44. 

AIR 1964 Madh Pra 101 (DB). 

“Mritasanjivani Sura.” 

—“Mritasaojivani sura” is not a country liquor 
but a medicated wine. See Sales Tax — Bihar Sales 
Tax Act (29 of 1947), S. 6. AIR 1959 Pat 138 (DB). 

“Mukadama ” 

—A general word like "Mukadama” can mean either 
a suit or proceeding or a case. For the purposes of a 
civil suit it means ‘suit.’ See Civil P. C. (1908), 0. 38. 
R. 2. AIR 1955 N U C (Raj) 297 (DB). 


seDce of all the known heirs. AIR 1956 Bom 237 . 

(238) (Pt A)(Pr4). 1 

“Nationality.” i 

#—"Nationality” and Citizenship—Distinction poin¬ 
ted out. See Constitution of India, Art. 51. AIR 
1963 S C 1811. 

"National symbol ” 

See Representation of the People Act (1951), 

S. 123 (3). 

‘‘Natural annual produce.” 

—‘‘Natural annual produce” of trees including fruits 
aod flowers, (phal and phul) — Lessee to enjoy these 
—Right to draw toddy juice from sindi trees held 
included. ILR (1952) Nag 668 i AIR 1953 Nag 205 
(209) (Pr 36) (Pt D) (DB). 


“Multifarious suits.” 

See Court-fees Act (1870), S. 17. 

“Municipal election roll.” 

—The expression “the municipal election roll,” in 
S. 428 (l), City of Nagpur Corporation Act means 
the person indicated in S. 428 is a person who is en¬ 
rolled in a particular electoral roll in respect of a 
particular ward or special constituency from which 
the particular councillor has been elected and whose 
election has been challenged under S. 428. See Mu¬ 
nicipalities — City of Nagpur Corporation Act (2 of 
1950), S. 428 (1). AIR 1959 Bom 2 (DB). 

“Muramat Shakasht rekhat ” 

—Phrase "Muramat Shakasht rekhat” does not in. 
elude destruction ot mortgaged property by mort¬ 
gagee himself, at his own sweet will, irrespective of 
its nature andcondition. The stipulation that the mort¬ 
gagor shall pay the cost of "shakasht” (breakage) and 
"rekhat” (destruction) cannot be taken to mean that 
the mortgagor thereby binds himself to pay expenses 
which the mortgagee may incur in breaking and 
demolishing the mortgaged property and then in 
rebuilding the-same. See Transfer of Property Act 
(1882), S. 03A. AIR 1955 Pep 5 u 87 (DB). 




“Mutatis mutandis,” interpretation of 

See also(l) Income-tax Act (1922), S. 00 (1). 

(2) Interpretation of Statutes. 

—Expression “Mutatis mutandis” means with neces¬ 
sary changes in points of details ^ee 
Laws-W. B. Estates Acquisition Act I of 1954) (As 

amended By W. B. Act (35 of 19oo). S. 5-. AIR 
1964 Cal 552 (DB). 

-The meaning of the words "mutatis mutandis « 
“with necessary changes in point of details, jee 
Tenancy Laws—West Bengal Estates Acquisition Act 

(1 of 1954), S. 5 (A) (6). (1962) 66 Cal W N 282. 

'see Reserve Bank of India Act (1934), S. 28. 
“Mutual consent.” 

See Cr. P. C. (1898), S. 488. 

Mutual dealings.” 

See Prov. Insol. Act, 8. 40. 

“Mutual open and current account ” 

‘ See (11 Limitation Act (1908), Art. 85. 

(2) Provincial Insolvency Act (1920), a. j 

(l)(b). 

Idol. AIR 1958 All 371 (SB). 

' NashtftDsh.” 


U 


vasQi&nsn. , j • 

-The expression “Nashtansh” does not mean dyrng 
without lineal descendants. But it means the ab- 


Natural justice.” 

See Constitution of India, Arts. 226 and 32. 

"Near relation ” 

—Right to inherit the property of another is not 
the only test of near relationship. It cannot be said - 
that the relationship between persons who have 
married sisters is not a near relationship in the 
ordinary sense of the term. See Co-operative Socie¬ 
ties—Madras Co-operative Societies Act (6 of 1932)> 

S. 27 (a). AIR 1953 Mad 542. 

[Reversed on another point in AIR 1954 Mad 738.] 
—The term "near relation” in wajib-ul-arz is used in 
contradistinction with the term relations not connected 
with the family. See Custom (Rajasthan — Adop¬ 
tion). AIR 1955 NUC (Raj) 4053. 

“Necessary adaptations.” „ 10 , n . 

See Indian Independence Act (1949), S. 18 (3). 

“Necessary for disposal of suit”—Meaning of. 

See Constitution of India, Art. 228. 

“Neglect or refusal to maintain ” 

See Criminal P. C. (1898), S. 488 (1). 

“Neglects.” 

-Word "neglects” in S. 100 (2) Cantonments Act 
cannot mean that a person whom a notice has been 
served can only be prosecuted if he fails se nd ®ny 
reply at all and that any sort of reply to the notice, 
however inadequate or evaswe. is 

the proseculion tor failure to comply with ,he te ^ s - 

of the notice. See Ac , t n ( ^ 24 ” S ‘ 103 U, ‘ 

1958 Cri L J 1343 : AIR 1958 Punj 390. 

"Negligence.” , . „ n 

S a e (1) Constitution of India, Art. oil. 

(2) Penal Code (I860), S. 405. 

(3) Railways Act (1890), S. < 4.C. 

(4) Tort. 

‘•Neighbouring country.” c , nv 

-The expression “neighbouring country'in S. < (I> 
and (la) of Bengal Embankment Act (1S8-), means 
the country neighbouring theembankmenMn que- 
tion. See Bengal Embankment Act (2 of 18b-), b. 1. 

AIR 1953 Cal 653 (DB). 

-^‘Nerpattom” means a kanom. 1959 Ker L R 1130 1 

1959 Ker L T 1299. 

“Net income.” , 

r 1 .?, (frSwifh s n i “ki Act, r 

oi cultivation nut to deducted Netjaccrn^e 
total income defined in b. 4 (g) „ 

as sas! M’S WtfSW *» 

1964 Ker 310 (DB). 

“Net profits.” . 

"Net profits” are difference between gross earning 
and*working expenses. See Interpretation of Statute,. 

(1963) 67 Cal W N 138. 
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“‘New building.” 

0—The expression “new building” in the Calcutta 
Municipal Act does not bear the popular meaning 
of a building freshly constructed but means and 
includes, according to the definition given in S. 3 (40) 
of the Act, any building erected or partially rebuilt 
or converted into masonry buildiDg or convertedt 
into a place of human habitation after the com¬ 
mencement of the Act of 1923ie, the Calcutta 
Municipal Act. See Municipalities—Calcutta Munici¬ 
pal Act (3 of 1923), S. 3 (40). 1957 Cri L J 722 : AIR 
1957 Cal 399 (FB). 


4i 


New machines. 


f9 


—The word “new” when used with reference with 
“machine,’’ its meaning is “new made or brought into 
ei'stence for the first time”. “New” as used in S. 10 
<2) (vi) does not mean “new to the assessee.” The 
machines must be “new machines.” See Income- 
Tax Act. (1922), S. 10(2) (vi). (1903)49 ITR 310 (Ker). 

“News-paper”. 

• • 

-The essential pre-requisite of a periodical in order 

< » *L? “ Qews P a Per” is that it must contain 

mainly public news or comments on public news. 

Law reports, publishing decided cases of High 
U>urts with headnotes, statutes and orders and articles 

thoSvh 'Ti eg4 !\ t0P i CS are not Newspaper”, even 
though I is registered as a “newspaper”. See Sales 

Mg® Tal Act < 14 01 1947 >' A 1 » 1980 

“Ntokar Bhogdakhal sutra” 

rights ViSY' When a PP 0ars » a record of 
teuancv h„! / do0s necessarily mean rent free 

i V means that the tenant is not in fact 
E£f " Niskar Bhogdakhal sutra” 

anybody aid .k ? ot actaall >’ Wing taut to 

ocquired^reoHre’Vt?’1,°°’Ihe^tenant has 

AIR Cal 558 (559 ,‘’(^“ahP^) 

"Niwas” 

HouseTand Rent? and not a shop. See 

Wo appeal shall lie”. 

*30 m? P T“*T “ a ° W sha " Me” ie Proviso to 

ePpVal cao'ba'nri ’ ' S . ?°', that n0 “eroorandum of 

appeal will A u that il meaas is that th « 

has been b w d t0 be P ro P«»y filed until tax 

Proviso. AIRl90 S is cTlTi^ ACt ^ S * 30 (1) * 
N mov b ed”.° r >mendmen ‘ shall be introduced or 

*Tl M b a o ni |Stro < duo. I H PrMSi ° n bi " or nmendment 

Art. 304nffir .. or moved” in the proviso to 

of India b A^3O4 tUti °V Dd i < r?cc d ri^ e0 ^nstitu- 
1955 Tra.Co s/(FB,?' Pt ° 1955 C,i L 1 814:AIR 

' Th^f 0 ” °! C * ndida,e and nom 'oition paper”. 

«i candldata a'nd 3 ' di ? tlQction between "nomination 
Wnnicipal it a e a ^ f om ‘“ al ' t>11 <**{”the Bombay 
DistineHr»« If?« . l f s * 1950 » particularly:in R 13 f4)— 

Borough Munfc^Mr 11 S i?i e Municipalities - Bombay 
<3) (l‘) (1964) 5 Guj L R 53a. li0n Bulea (1930) ' R - 15 

N Sge* h ° U '" " n0 ' mi ' 1 d «l‘y«>” and "mis- 

>hnrar a r l |a! ! e-" I1 dL' n * 1 la J bo " P r ” “normal deliver,” and 
j S ’ Hi AIg g l96 5 d s C 3M See Evldeoce Aot (1872), 



“Normal requirement”. 

“Normal requirement” may differ from person to 
person. Normal requirement of a person in possession 
of cloth must depend not only upon bis status in 
society but also upon his business need. See Orissa 
Cotton Cloth and Yarn Control Order (194S), Cl. 18 
(2). AIR 1953 Orissa 32 (DB). 

“Noscuntur a sociis”. 

See Interpretation of Statutes. 

“No suit shall be instituted” 

—When the law says suits cannot be instituted during 
the period prescribed and makes an allowance for the 
consequent loss of time, the institution during the 
time is bad and the plaint is liable to be rejected on 
that ground or the suit dismissed. See M. B. Famine 
(Suspension of Proceedings) Act (12 of 1953) S 7 
AIR 1955 NUC (Madh B) 3083. j 

“Not being earlier than 3 days”. 

-Words “not being earlier than 3 days” from the date 
of the service of the order in S. 0 ( C ), Requisition of 
Buildings (Andhra Area) Ordinance, mean that three 
whole days must elapse between the dateof the service 
of the order and the date fixed for delivering possession. 
Allowing three periods of 24 hours calculated from 
the hour of the day on which the order was served 
before possession is taken or required to be delivered! 
is “OJ sufficient compliance. See Requisition of Build- 

amj io-^ h * ra J Are « ) 0rd * Da °ca( 1 °f 1953), S. 0 ( e ). 
AIR 19o7 Andh-Pra229 (DB). Kh 

[Overruled in AIR 1908 S C 5J. 

“Not being less than one month” 

• -TravaDcore District Municipalities Act (23 of 1110 
JJfiJj® 1Ye !f> £. 78 Proviso-Requirement that 
notice in gazette should give reasonable period not 
being less than one month, for objection — Require¬ 
ment as to period is not mandatory but only directory 
—Expression not being less than one month’ implies 
he necessity of one clear month's notice excluding 
the first and the last day of the month. See Munici- 

Sf lVlfiIiT ra i VaD< ? te Municipalities Act (23 

609 ') AIR WStTc 684. 78pmvis<> - »C8 

“Nothing contained in the said Act” 

BS’AmSf’.sjrsSL"' 1 Aa 1,1 

“Notice”. 

-“Notice” referred to in S. 158 Limitation Act does 

Art'T^rmTailwlL 66 LUnita,ion A “ < 1M8 “ 

“Notice in form XVI”. 

Tav R P X ,0 R «°h!? iD '? rm XVI in MP - General Sales 

idx nuies, n. 33 does not mean "nnHc* fn 

asssaSs 

•’Notice of the appeal”. 

“notice of :the appeal” in Art. 169 of the 

Llmrtatton Act, 1908, mean the notice of he day firSd 

tor hearing and disposal of the annual wZi 
“Notification”. 

iTtSVTu “ not i 8cation ” in S. 290 (l) Orissa Muni 

irf£tsHS@ 

»cd tiMgg ^io“'R»as a Cfe 
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its general or non-technical sense and does not bear 
somewhat narrow connotation which has been assigned 
to it in General Clauses Act. See Panchaynt—Rajas¬ 
than Panchyat and Nyaya Panchayat Election Rules 
(1960), R. 14. 1962 Raj L W 32. 

“Notified” 

—The word “notified” in S.357 of the M. P. Pancha¬ 
yat Act does not signify that so long as an election is 
not notified it can be questioned in proceedings under 
Art. 226 of the Constitution, but it is that an election 
petition would be competent only after the election 
or selection is notified aod not before. See Constitu¬ 
tion of India, Art. 226. AIR 1965 Madh Pra 258. 

“Not in accordance with”. 

Expression “not in accordance with” in S. 8, Bom¬ 
bay Cotton Contracts Act, 1932, interpreted against 
the facts of the case. See Bombay Cotton Contracts 
Act (4 of 1932), S. 8. AIR 1958 S C 713. 

“Not later than" 

—Section 55 A (2) Representation of the People Act, 
1951 does not talk of ten days clear notice but merely 
says that retirement must be not later than ten days 
prior to the date of the poll—Date of poll, 10-3-1957 
—Ten days prior to poll would be 28-2-1957—Retire¬ 
ment by candidate on that day would not be impro¬ 
per or irregular. See Representation of the People 
Act (1951), S. 55. A (2). AIR 1958 PunJ 483 (DB). 

“Not less than six weeks”. 

—When expressions ‘not less than so many days’ 
occur in enactments there are two terminal points 
and the period specified must be outside those two 
terminal points. Expression “not less than six weeks” 
in S. 57 (2), Motor Vehicles Act means six clear 
weeks i.e.. 42 days, exclusive -of the date of the 
application and the date on which thev are desired to 
take effect. See Motor Vehicles Act (1939), S. 57 (2). 
AIR 1962 Andh Pra 462. 

“Not less than ten days.” 

—Expression, “not less than ten days” means not less 
than ten clear days. See Municipalities — Punjab 
Municipal Election Rules (1952), R. 3 (3). AIR 1964 
Punj 135 (DB). 

“Not resident in the territories.” 

—It is unreasonable to give the words “not resident 
in the territories” in S. 18 (3-B), I. T. Act, a special 
meaning different to the definition in S. 4-A (c). See 
“e tax Act (1922), S. 18 (3-B). AIR 1956 Cal 

450. 

“Notwithstanding.” 

—Word “notwithstanding” means without prejudice 
to. See Tenancy Laws-U. P. Zamind.r. Abolition 
and Land Reforms Act (1 of 1951), S. 7. 1963 All 

L J 338. 

—“Notwithstanding” means “in spite of the tact, 
“however,” “yet”. See Municipalities — Mysore 
Municipalities Act <7 of 1953) S 41. (1965) 4 Uw 
Rep 58 i (1965) 2 Mys L J 365 (DB). 

“Notwithstanding anything contained in any other 

law or anything having force of law 

—The non-obstante clause “notwithstanding anything 

the three parts of the-ectm ^ See Pi har Essential 

t^\c 8 erMat.e|u|U( 10 . 1948), S. 5. 1956 Cri 
L J 708 : AIR 1956 Pat 188 (DB). 

■■Notwithstanding anything conta.ned in the said 

AC See Bombay Revenue Tribunal Act (31 of 1958), 
S. 10. (1965) 6 Guj L R 391. 


“Novation” 

See Contract Act (1872), S. 62. 

‘‘Nuisance” 

See also (1) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (III 
of 1947), S. 3(1) (d). 

(2) Municipalities— Hyderabad Municipal 
Corporation Act (1950), S. 338 (1) 
(d) (ii). 

(3) Railways Act (1872), S. 120 (b). 

—Non-supply or short supply of water does not 
amount to “nuisance”. See Municipalities — Calcutta 
Municipal Act (33 of 1951), S. 5 (50). (1965) 69 Cal 
W N 674. 

—What is “annoyance” or “nuisance” in a particular 
case may not be so in a different case. Each case 
depends on its facts — For a landlady or landlord 
who is ailing from some disease, even the noise or 
disturbance caused by normal use of premises may 
amount to ‘annoyance or nuisance’. See Houses and 
Rents—Mysore House Rent and Accommodation Con¬ 
trol Act (30 of 1951), S. 8 (2) (vi). AIR 1955 Mys 107. 

—Term “nuisance” is incapable of exact and exhaus¬ 
tive definition. The word “nuisance" is derived from 
french word “nuire” which means “to injure, hurt 
or harm”. Literally anything that causes annoyance 
or injury, harm or prejudice to an individual or the 
public or anything wrongfully done or permitted 
which injures or annoys another in the legitimate 
enjoyment of his legal rights would constitute nui¬ 
sance. In short anything done which unwarrantably 
affects the rights of the others, endangers life or 
health, gives offence to the senses, violates the laws of 
decency or obstructs the comfortable and reason¬ 
able use of property mav amount to nuisance. Every 
inconvenience, discomfort or annoyance is not,, 
however, sufficient to constitute a nuisance. No 
precise rule can be laid down as to the degree and 
every case must be decided on its own particular 
facts. Generally speaking however, to constitute 
nuisance the injury caused must be real and not 
fanciful or imaginary. It must not be as results 
only in a trifling inconvenience. A well kept vege¬ 
table shop near a costly dwelling house or anyJther 
business which is apt to attract large number of 
orderly customers may constitute an undesirable 
neighbour but it may in all cases benuisanceeven f 
the value of the property in certain respects, is 
affected. AIR 1947 Lah 290, Rel. on. ILR (1965) 2 
Punj :609: AIR 1966 Pun) 509 (311,-.313) (Et u; 

(Pr 6). 

“Obiter dictum.” . 

—An obiter dictum is an observation which is either 

nof necessary for the decision of the or does not 

(Pr 23) (DB). 

°S b ee 6 Pres^Obje™Uonable Matter Act (1951), S. 3 (6)- 
, ' 0 S b e 1 eS a pedfic Relief Act (1877), Ss, 5 (c) and 54. 

“°S b ee C Penal Code (1860), Ss. 292 and 294. 

"Obstruction” c lfifl 

See also Penal Code (1800), S. loo. 

-It is not necessary that there should be 
i a eou b sed e S Vo U.T ftre ScU^Sfpenaf is 

wilful (obstrucUon of any person^cting^petfom- 

SKU A«. of 1950) ' 

S. 30. 1957 Cr L J 1384 s AIR 1957 All ozw. 
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—“Obstruction" means physical obstruction i.e, 
actual resistance or obstruction put in the way of 
discharge of the duties of the search party. The 
word implies the use of criminal force. The word 
in S.25, Orissa Sales Tax Act contemplates some overt 
act and not mere passive conduct. See Sales Tax— 
Orissa Sales Tax Act (14 of 1947), S. 25 (1) (f). :1962 
(1) Cri L J 835 (Orissa). 

“Obtain” 

—West Bengal Rice Mills Control Order (1949), S. 4 
—The word “apply” should not be read in the place 
where the legislature bad used the word "obtain”. 
See West Bengal Rice Mills Control Order (1949), S. 4, 
AIR 1955 N U C (Cal) 799 (DB). 

“Obtain maintenance from.” 

See Hindu Adoptions and Maintenance Act (1950), 
S. 19. 

“Obtaining or attempting to obtain” 

See Penal Code (1860), S. 161. 

“Obtains” 

•-Word "obtains” in S. 5 (1) (d). Prevention of 
Corruption Act does not eliminate the idea of accept- 
ance of what is given or offered to be given, though it 
connotes also an element of effort on tbe part or the 
receiver. See Prevention of Corruption Act (1947), 
S. 5 (1) (d). 1956 Cri L I 837 : AIR 1956 S C 476. 

—Word "obtains” in $. 123 (7), Representation of the 
People Act, 1951 has been used in the sense of the 
meaning which connotes purpose or effort behind the 
action of the candidate. The word has not been used 

™oi? 8 S l 0 a P 1 ^® Passive receipt of assistance 
candidate being even conscious of the 

nrpLif f- lhe a ” istance has been rendered. See Re- 

Q h ?So°^ he ^ eop ' e Act (1951), (as amended in 
1956), S. 123(7). AIR 1958 All 794 (DB). 

“Occasional or casual visits” 

See Income-tax Act (1922), S. 4A (a) (iii). 
“Occupant” 

See Tenancy Laws-U. P. Zamindari Abolition and 
Land Reforms Act (I of 1951), Ss. 16 and 20 (b) (i). 

“Occupation” 

See (1) Houses and Rents - East PuDjab Urban 
OHa) ReStriction Act (3 of 1949 )' S - 13 (3) 

(2) Houses and Rents -U. P. Temporary Con- 

* ot Rent an( * EvictionrRules (1949), R. 7 
3 Income-tax Act (1922), S. 4 (3) (iii). 

,4) 0ti “ a 
(5) ii93 a o7s. L 3 a r - Malabar t0aan ^ Act 

SnWar a&Jissy £ 

«3teVf!Siifts,Jss air *» «" 
5-s.s isasa SB®: s - 

5 ’ aon >’S ous with “resid- 

«-ii d!ST 

N u C (Orissa) 717 (DB) > * (1) (a)> A 1 R 1955 

r P o c c cT af ; on ( 

grot and Eviction Rules (,949), R. 7 .' 1958 AU LI 


"Occupation involving risk of infection to childera”' 

—A ticket collector of a cinema theatre is engaged in 
an “occupation involving risk of infection to cbildren’* 
—Tests of such occupation indicated — See Madras 
Medical Code, R. 536 (2). 78 Mad L W 383 : (1962) 2 
Mad LJ 129 : (1965) 2 Lab LJ 425: (1965-66) 28 F J, 
R 99 , AIR 1966 Mad 39. 

“Occupier” 

See also Factories Act (1948), S. 2 (n). 

—An ‘occupier’ is a person in use or enjoyment of the- 
land. i. e. a person having the actual use or occupation. 
See Madras District Boards Act (14 of 1920), S. 78 
AIR 1957 Andh Pra 1042. 

—“Occupier” of land is not necessarily a cultivator. 
Term ‘cultivator’ includes not only a person wh(x 
actually toils in the land on his own account but 
also the owner of the laod who gets it cultivated 
through his farm servant or daily labourers. See Cattle 
Trespass Act (1871), S. 10. 1960 Cr L J 932 : -V I R 
1960 Mad 331. 

‘■Of.” 

—"Of” means ‘after.’ See Houses and Rents—Kerala 
Buildings (Lease and Rent Control) Act (16 of 1959) 
S. 4 (3). 1960 Ker L T 456. h 

“Offence.” 

See (l) Constitution of India, Art. 20 (3' 

(2) Penal Code (I860), S. 40. 

“Offence involving moral turpitude.” 

—It is for the State Government to signify its inten¬ 
tion as to whether a particular offence which carries 
with it the prescribed punishment involves moral- 
turpitude or not. rt is the subjective opinion of 
the Government that matters. Unless the Govern¬ 
ment has expressed such opinion, it cannot be said 
that a person has committed an offence which comes 
under the category referred to in S. 22 (2) of the 
Bengal Municipal Act, 1932. See Municipalities— 
Bengal Municipal Act (15 of 1932), S. 22 P' a T r 
1957 Cal 95. 


tion for life.” ' 

-The plain meaning of the words "offence not 
punishable with death or transportation for life” is 
"an offence not punishable with death or an offence 
not punishable with transportation for life.” See UP 
First Offenders’ Prohibition Act (6 of 193S) S 
1956 Cri L J 659 , AIR 1956 All 326 (DB) ‘ * 
“Office.” 

—An "office” is a right to exercise "a public or 
private employment ’ or to hold a position which 
has -certain duties attached to it. It means a 
position or a place to which certain duties are at! 

tached more or less of a public character and it is a 
sort of a permanent position held by successive in! 
eumbents. It may be with or without remunera 
tion See Municipalities—Hyderabad District Muni 

s - 2 ' W <•>• 

-Word "offic 0 ” has been judicially construed in 
several different senses and in each case a meaning 

m«d be f n fj! signed [° il havi °g regard to the langSag? 

“j the enactm0n t and its object. The wofd 
office does not necessarily imply that it must hav« 
an existence apart from the person who mavMfJ? 

bSSm (DB) 0 ” ° f lndia ' Art 191 (1 > (a >- AIR 1938 

i 

Mtlmg^estham to theS ?- dignit * 8 “ 

n g6S °a C P reced0 ace and not ’an “offic:/”^sSfiP 1 

mM/db,?'' :S - 7 <4) ' tix mT 
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■"‘Office of profit.” 

See also (1) Constitution of India, Arts. 102 (1) (c) 

and 191 (1) (a). 

(2) Municipalities—Mysore Town Munici¬ 

palities Act (1951), S. 14. 

(3) Panchayats — Orissa Panchayat Samiti 

and Zilla Parishads Act (1960), 
S. 46 (1) (g). 

(4) Panchayats — U. P. Panchayat Raj Act 

(1947), S. 5-A. 

—The expression ‘‘office of profit 1 ’ means that an 
•office must be held under Government or Munici¬ 
pality or local authority to which any pay, salary, 
emoluments or allowance is attached. The word 
profit’ connotes the idea of pecuniary gain, its quan¬ 
tum is immaterial. See Municipalities — Hyderabad 
District Municipalities Act (18 of 1956), S 27 (1) (c). 
AIR 1964 Andh Pra 421 (DB). 

—Expression "office of profit” is not defined in 
Constitution or Representation of the People Act. 
But before a person can be held to be disqualified 
under Art. 191 (1) (a) three things must be proved 

(1) that he held an office (2) that it was an "office of 
profit” and(3) that it was an officeuncer Government 
of India or State Government. See Constitution of 
India, Art. 19 (1) (a). AIR 1958 Bom 314 (DB). 

■"Office purposes.” 

—The expression “office purposes” in the 2nd Sche¬ 
dule to the Bihar Electricity Duty Act has been used 
in the sense of clerical business. See Bihar Electricity 
Dutv Act (36 of 1948), S. 3 (v) (b). (i960) ILR 39 
Pat 296. 

^‘Officer.” 

See also Civil P. C. (1908), S. 80. 

<§—When the State Govt, has under S. 41 (1) of the 
East Punjab Holdings (Consolidation and Prevention 
of Fragmentation) Act, 1948, delegated its power 
given under S. 21 (4) to hear appeals to an "officer,” 
an order passed by such officer is an order passed by 
the State Government itself and not an “order pass¬ 
ed by any “officer” under this Act” within the 
meaning of S. 42. A I R 1959 Punj 157, Overruled. 
See Constitution of India, Art. 32. AIR 1963 S C 


“Official residence.” 

—The expression “official residence” includes the 
gardens of Raj Bhavan. See Government of India 
(Governor’s Allowances and Privileges) Order (1950). 
Cl. 3 (a). AIR 1956 Pat 398 (DB). 

“Officiating.” 

—The word “officiating” is frequently used in more 
than one sense. “To officiate” means to act, or to 
discharge an office, but it is sometimes used with the 
meaning of to act ‘for,’ or to discharge an office ‘on 
behalf of’ some other person : as for example, in the 
expression ' Officiating” Chief Justice. 1953 All L 1 
405 i 1953 All W R (H C) 420 » I L R (19541 1 All 
280 i AIR 1953 All 664 (665) (Pt B) (Pr 8) (DB). 

“Officiating appoitment.” 

—The words "officiating appointment” have not been 
defined in any circulars or notifications nor have 
they been defined in the Fundamental Rules. They 
seem to have been used in contradistinction with 
the words ‘substantive appointment’ or an appoint¬ 
ment that creates a lien in favour of the employee to 
the post on which he is appointed. See M. B. Funda¬ 
mental Rules, (1951). 1958 Jab L J 187. 

“Officiating service and substantive service.” 

To ‘officiate’ is to perform the duties of an office 
and ‘substative’ means permanent. 'Substantive 
service’ means service as a permanent holder, 'officiat¬ 
ing service’ means service rendered by non-permanent 
holder. See Indian Administrative Service (Appoint¬ 
ment by Promotion) Regulations, 1955, Reg. 4. AIR 
1965 Ker 84 (FB). 

‘ Oil Seeds.” 

—Only seeds commonly known as “oil seeds” in¬ 
cluded—Coriander Voma and Sompu held are not 
“oil seeds.” See Sales Tax — Andhra Pradesh General 
Sales Tax Act (6 of 1957), Sch. IV, Item III. (1961) 2 
Andh W R 291. 

“Omission.” 

See (1) Income-tax Act (1922), S. 34(1). 

(2) Penal Code (I860), S. 33. 

(3) Words and Phrases—“Failure.” 

“Omiti” and “Refuses. 


1503. 


An individual who is invested with the authority 
and is required to perform the duties incidental -to an 
office is an “officer.” See Motor Vehicles Act (1939), 
S. 133-A. AIR 1959 Andh Pra 413 (FB). 


—Word “officer” in S. 2 (d) 
Societies Act, and in R. 115 
Societies Rules means a person 
the supervision of a directory 
synonymous with the word 
“employees” do not necessarily 
Arbitration Act (1940), S. 30. 


of the Co-operative 
of the Co-operative 
who is appointed for 
character. It is not 
“employee” for all 
become officers. See 
A I R I960 All 500 


—Word ‘omission’ in S. 24, Punjab Municipal Act 
envisages, a prior meeting of the committee in which 
oath has been taken when no meeting has been 
convened within three-months from the date of 
notification of the election, the election of the 
persons cannot be said to be invalid for their ‘refusal’ 
or ‘omission’ to take oath within meaning of S. 24 (2). 
Words ‘omits’ and ‘refuses’ indicates essential element 
of volition See Municipalities — Punjab Municipal 
Act (3 of 1911). S. 24. ILR (1905) 2 Punj 642 j AIR 
1966 Punj 137. 

“On a complaint of fac’s constituting such offence 
made by the person affected thereby.” 


(DB). 

—The word “officer” in the expression “order passed 
by any “officer” under this Act” in S. 41, Pepsu 
Holdings (Consolidation and Prevention of Frag¬ 
mentation) Act, includes an “officer to whom the 
powers of the Government under S. 2 (4) have been 
delegated. See Tenancy Laws-Pepsu Ho d*Dgs (Con- 
solidation and Prevention ^fragmentation) Act (5 
of 2007, B. K-), S- 41. AIR 19 o 9 Punj 157 (DB). 


—The plain meaning of expression “on a complaint of 
facts constituting such offence made by the person 
affected thereby” is on a comlaint of facts constitut¬ 
ing such offence made by a person whose position 
in respect of any of the rights, benefits and privileges 
conferred by the Act has been altered or injuriously 
varied by the alleged offence. See Bombay Industrial 
Relations Act (11 of 1947), S. 82. 1957 Cri L J 513 i 
AIR 1957 Madh-Pra 26 (DB). 


[Overruled in AIR 1953 S C 1503]. 

‘Office under the State.” 

0-Office of village munsif under the Madras Here- 
ditary Village Offices Act, 1895. is an “office under the 
State” within the meaning of that term in Art.. 16 (1) 
(2) of the Constitution. See Constitution of India, 

Art. 16. AIR 1961 S C 564. 


“On behalf of.” 

See Income-tax Act (1922’, S. 41 (1). 

“On demand.” 

See (1) Negotiable Instruments Act (1881), S. 19. 
(2) Stamp Act (1899), S. 2 (22). 

“On or before the expiration of the lease." 

See Transfer of Property Act (1882), S. 108 (h). 
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motion. Sse Sales Tax—Madras General Sales Tax Act 
(9 of 1939) as amended by Andhra Amendment Act 
(1954), S. 11. AIR 1957 Andh Pra 402 (DB). 

“Order of assessment.” 

—Andhra Pradesh General Sales Tax Act (6 of 1957), 
Ss. 20 (3), 23 — “Order of assessment”—Not confined 
to order of first assessing authority. See Sales Tax — 
Andhra Pradesh General Sales Tax Act (0 of 1957), 
S. 20 (3). (1962) 2 Andh VV R 57. 

“Order passed on made in the exercise of its power 
of superintendence.” 

An order on an application under Art. 226 by a 
single Judge is not an order passed in exercise of the 
power of superintendence possessed by the High 
Court and an appeal from such an order is not barred 
under Chap. VIII, R. 5 of the Rules of the Allahabad 
High Court. See High Court Rules and Orders — 
Allahabad High Court Rules (1952), Chap. 8, R. 5. 
AIR 1957 All 414 (FB). 

"Ordersheet.” 

—“Ordersheet” not defined in Criminal P. C. It is 
merely the creation of the General Rules (Criminal) 
framed by the High Court for guidance of Subordi¬ 
nate Courts. Contents of an ordersheet refer neither 
to a judgment nor to an order as recognised by the 
Code. It is a mere piece of waste- paper for purposes 
of S. 419, Criminal P. C. See Criminal P. C. (1898), 
S. 419. 1956 Cri L J 1179 i AIR 1956 All 633. 


“Orders.” 

—The word used in Ss. 33 (4) and 33 (0j, Income-tax 
Act is “orders.” This does not mean that more than 
one order can be passed under S. 33 (4). The word 
“orders” is often used in the sense of ‘order.’ See 
Income-tax Act 11922), S. 66 (1). (1965) IT J (Supp) 
195: (1965) 55 ITR 508 (All). 

“Ordinarily.” 

#—"Ordinarily” means “in the large majority of cases 
but not invariably.” See Constitution of India, Art. 311 
(2). AIR 1961 S C 1346. 

#—It is in the sense of non-exceptional or usual that 
the word “ordinarily” is used in S. 2 (v) (a), Preven¬ 
tion of Food Adulteration Act. The word does not 
mean “primarily” nor does it mean “uninversally” or 
•generally.’ By the use of this word the legislature 
intended to provide that if an article enters into or 
is used even by some persons usually and not as ex¬ 
ception, it would be deemed ‘food’. See Prevention of 
Food Adulteration Act (1954), S. 2 (v). 1963 (2) Cri L J 
244 : AIR 1963 All 433 (FB). 

Per Subba Rao. C. J. — “Ordinarily” means habi¬ 
tually and not casually. It cannot obviously mean 
‘always.’ 

Per Chandra Reddy, f.—The plain and popular 
meaning of the word “Ordinarily” means usually, 
normally and not exceptionally as contrasted with 
extraordinarily. Putta Ranganayakalu, In re. 1950 
Cii LJ 1049: 19'5 Andhra L T (Cri) 335: 1956 
Andhra W R 456 : ILR (1956) Andh 13 : AIR 1950 
Andhra 101 (167,173) (Pt I) (Prs 23, 65) (FB). 

• -The word“Ordinarily”m Kerala Educational Rules, 
(1959), Chap. 14, Pt. A, R. 44, gave certain amount of 
elasticity to that rule. See Constitution of India, 
Art. 30 (1). AIR 1965 Ker 75 (FB). 

—“Ordinarily” in R. 31 (5)- Indicate; an absolute 
discretion for the Custodian or Custodian-General to 
extend time on any ground considered fit. See Admi- 
nistration of Evacuee Property (Central) Rules (1950), 
R. 31 (5). (1957) 59 Pun L R 52. 

—“Ordinarily” means in the large majority of cases 
and not invariably. See Indian Railway Establish¬ 
ment Code, Vol. II, R. 2040 (2) (a). A I R 1954 Punj 
245. 


—The word “ordinarily” in S. 177, Criminal P. C„ 
means “except in the cases provided hereinafter to 
the contrary”. See Criminal P. C. S. 177. 1952 Puni 
Cri L J 775 : AIR 1952 Punj 186 (DB). 

“Ordinarily resides.” 

See (1) Guardians and Wards Act (1890), Ss. 9 and 
25. 


(2) Income-tax Act (1922), S. 4. 

“Ordinary rate of wages.” 

—Words “Ordinary rate of wages” used in R. 25 of 
the Minimum Wages (Central) Rules, 1950 mean 
minimum rate of normal work fixed under the Act. 
See Minimum Wages Act (1948), S. 3 (2) (d). AIR 
1963 Bom 54 (DB). 


“Original costs to the assessee.” 

®—In the case of sale of property the words “origi¬ 
nal cost thereof to the assessee” in S. 10 (2) (vi). 
Income-tax Act, mean the cost to the assessee and 
not to the person who makes the sale. See Income- 
tax Act (1922), S. 10 (2) (vi). AIR 1959 S C 1232. 

“Original jurisdiction.” 

—Term “Original jurisdiction” is well understood 
and comprises those matters of which the Court 
takes cognizance as a Court of first instance. See 
Travancore-Cochin High Court Act (5 of 1125), S. 21 
(ii) (b). ILR (1958) Ker 141. 

“Ornaments.” 

—As applied to human beings there is a real distinc- 
tion between a weapon and an “ornament”. But in 
the case of deities like Lord Shiva or Lord Vishnoo, 
some of the weapons have become such necessary ad¬ 
juncts of those deities when they are contemplated in 
human form, that they become their ornamenls also. 
The trishul of Lord Shiva may be considered as his 
ornament. AIR 1963 Orissa 115 (117) (Pr 8). 

“Or not.” 

—The words “or not” in S. 01 Saurashtra Gharkhed 
Tenancy Settlement and Agricultural Lands Ordi¬ 
nance, 1949, must be construed in the sense “or is 
not a tenant” and cannot include the determination 
of every possible relationship between the parties. 
See Tenancy Laws — Saurashtra Gharked Tenancy 
Settlement and Agricultural Lands Ordinance (41 of 
1949), S. 01. Afl R 1955 N U C (Sau) 974 (DB). 

“Or otherwise.” 

—The general words “or otherwise” in Bihar Land 
Encroachment Act, is to be construed in such a way 
as to carry out the object to be accomplished by 
them; so far as it can be collected from the language 
used. The words are intended to cover other cases 
which may not come within the meaning of the 
preceding words. See Bihar Land Encroachment Act 
(31 of 1950), S. 2 (ii) (e). A I R 1957 Pat 660 (DB). 

“Ostensible.” 

See T. P. Act (1882), S. 58(c). 

“Other allowance.” 

—Words “other allowance” used in Item 4 of 
Sch. II, Industrial Disputes Act, is to be interpreted 
in a broad manner so as to include claim for special 
allowance also. See Industrial Disputes Act. (1964) £ 
Fac L R 338 i (1965) 1 Lab L J 13 (All). 

“Other authorities.” 

See Constitution of India, Art. 12. 

“Other persons.” 

—Words "other persons” in Ss. 70 and 77, Electricity 
Supply Act, are ejusdem geueris. See Electricity 
Supply Act (1948), S. 70 (1). 1961 Jab L J 754. 

“Other proceeding.” 

See Partnership Act (1932), S. 69 (3). 

“Other services and posts.” 

See Constitution of India, Ait. 320 (3) (e), proviso, 
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owniog the vehicle. See Motor Vehicles Act (1939). 
S. 42 (1). 1957 Mad W N 1. 


“Ownership.” 

#—Ownership—Meaning d'scussed. Munsha Singh 
Dhaman Singh* v. State of Purijab. 62 Pun L R 1 1 
I L R (I960 1 Punj 589 » A IR 1960JPunj 317 (320, 
321) (Pt C) (Prs 34, 40) (FB). 


“Own occupation.” 

—The words “own occupation’’ in S. 11 (1), West 
Bengal Premises Rent Control (Temporary Provisions) 
Act (194S) should be interpreted to include all per¬ 
sons who are dependent on the landlord. It is not 
limited to mean personal occupation by the landlord 
by or his immediate relations such as wife, son, 
daughter-in-law and grand children etc. See Houses 
and Rents — West Bengal Premises Rent Control 
(Temporary : Provisions) Act (38 of 1948), S. 11(1). 
ILR (1951) 1 Cal 375 : AIR 1955 N U C (Cal) 1088. 

—"Own occupation” does not exclude occupation 
by juristic person. ‘Own’ when used as an adjec¬ 
tive is described as of or belonging to oneself or 
itself. See Houses and Rents — East Punjab Urban 
Rent Restriction Act (3 of 1949), S. 13 (3) (a) (i) (a). 
(1962) 04 Punj LR 1141. 


“Package.” 

See (1) Railways Act (1890), S. 75. 

(2) Sea Customs Act (1878), S. 168. 

“Paditharam” expenses. 

—No doubt, “paditharam” means “an allowance 
made to a temple” (Wilson’s Golssary, 1855, at 
page 286) or “allowances” (Sankaranarayana’s Telugu 
English Dictionary, 1953 at page 668). 

When by an agreement between archakas and the 
trustee “Paditharam” expenses of the temple were 
to be borne by the trustee and the order of the 
Assistant Commissioner temporarily fixed “Padithar- 
man charges” until “dittam” was approved and the 
archakas filed a suit against the trustee on the basis 
of the agreement, for the recovery of the "Padithram 
expenses” incurred by them : 

Held, that “Paditharam expenses” indicated that 
it was an allowance for an expenditure incurred. 
“Dittam” referred to the scale of expenditure (cf. 
S. 51 of Madras Act 19 of 1951). The purpose of the 
expenditure apparently was the performances of the 
daily rituals of ‘Nitya Neivedya Deeparadhana’. The 
allowance was therefore intended to meet the expense 
incurred for necessary rituals. It might be that some 
of the offerings made to the deity during the rituals, 
such as the cooked food, were ultimately given to 
the archakas and by the manner of their disposal 
become perquisites. But this would not be a ground 
for regarding the ritual itself as being intended for 
the profit or advantage of the archakas. 

The suit did not raise any dispute as to the dis¬ 
posal of the offerings and therefore no question 
under section 57 (e) of the Act arose. The enforce¬ 
ment of the agreement between the parties was the 
subject-matter of the suit and therefore the Civil 
Court had clearly jurisdiction to entertain it. (1905) 
2 Andh W R 183. 

“Paid”. 

■—So far as the word “paid” in S. 7 (1), Expl. 1, 
cl. (q), I-T. Act is concerned, takes in every receipt 

by the employee from the employe ,iZvoFs TtU 
due to him or not. See Income-tax Act (1922), S. 7(1), 

Expl. 1, Cl. (v). AIR 1965 S C 49. 

—Word “paid” carries a varied meaning and is no 
necessarily confined or limited to actual payment It 
includes and may mean payment by adjus ment or 
settlement of accounts. See Limitation Act (1JU8), 
Art. 61. 1964 Cur L J 42 (Punj). 


“Paid in full”. 

-Words ‘paid in full’ in S. 35. Provincial Insolvency 
Act (1920). mean payment of the full amount as the 

creditor would be entitled to, as if no order of ad- 
judication had been passed against the debtor. See 
Provincial Insolvency Act (1920), S. 35. AIR 1905 
Mys 117. 


“Paimali”— Meaning of. 

—“Paimali” as the term connotes, is 'the toll for 
utilising the lands ol khas mahal in course of hold¬ 
ing of a mela, transport of goods and the throwing 
of sacrificial goats in the Ganges. 1958 B L ] R 343 s 
AIR 1959 Pat 72 (74) (Pt C) (Pr 5) (DB). 

“Pairwi”. 

—Word “pairwi” denotes something more than giving 
mere information to the police. It means taking of an 
active part in the prosecution by production of wit¬ 
nesses and during all other things required for the 
success of the prosecution. See Torts — Malicious 
prosecution. AIR 1903 All 580. 

“Pakka ariatia” 

See Contract Act (1872), S. 182. 

‘‘Pakka khaikar”. 

• —“Pakka khaikar” is a term used in Kumaon and 
Garhwal in special sense. A kachcha khaikar seems 
to mean a tenant, while pakka khaikar is in a 
sense a proprietor. A pakka kharikari village may 
in course of time become a kachacha khaikari village 
by reason of pakka khaikars losing their pakka 
khaikari rights. But kachcha khaikari village can in 
no case become a “pakka khaikar”. AIR 1955 All 05 
(06, 67) (Prs 8-10,12,15) (FB). 

“Panch”. 

—With amendment of S. 2 (3), Rajasthan Panchayat 
Act by Rajasthan Act 40 of 1958 “panch” means a 
member of a panchayat other than a sarpancb. See 
Panchayats — Rajasthan Panchayat Act (21 of 1953), 
S. 2 (3). ILR (1962) 12 Baj 609. 


“Panchayat”. 

—It is not correct to say that the word ‘panchayat 
in S. 127 (2), Madras Village Panchayats Act mean' 
rot the area over which the “Panchayat” Board exer - 
cised jurisdiction but only the Board which was 
constituted to administer the affairs of the area. See 
Panchayats — Madras Village Panchayats Act (10 of 
1950), S. 127 (2). AIR 1959 Mid 38. 

“Panja land”. 

—Thottam or garden land would be described in the 
‘revenue records only as “paDja lands”. See Succession 
Act (1925), S. 74. AIR 1956 Mad 521 (DB). 

“Panth”. 

• —Held that though the word “panth” by itself 
has come to indicate the Sikh religion, in the context 
of the language used in the poster, the word did not 
mean Sikh religiOD. The word could properly be 
interpreted as used for the Akali Dal party. See 
Representation of the People Act (1951), o. 1-3 (a). 
AIR 1965 S C 141. 

‘Paper”. 

See Press and Registration of Books Act (1867), 
S. 3. 


‘Parcel”. 

-‘Parcel’ signifies a part of the whole taken sepa¬ 
rately and has for one of its meaning “a small bundle . 
See Railways Act (1890), S. 75. AIR 195o N U C 
(Mad) 85. 

“Pardanashin”. 

See Contract Act (1872), S. 10. 

“Parliament may by law provide”. 

See Constitution of India, Art. 312. 
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thereiD, (1962) 2 Andh L T 69 : (1962) 2 Andh W R 
123 i I L R (1962) 2 Andh Pra 89. 

—Word "pending” in S. 25(1) of Hyderabad Jagir* 
dar Debt Settlement Act, is not correlated with the 
date on which the enactment came into force. (1962) 
1 An W R 340. 

—Word “pending” in regard to suits or proceedings 
for ejectment mean “pending before a decree was 
parsed by the trial Court.” It does not refer to ap¬ 
peal. See Tenancy Laws —Calcutta Thika Tenancy 
Act (2 of 1949', S. 29. AIR 1955 NUC (Cal) 1070. 

~Word " pending” in S.30(1) of Kerala Buildings 
(Lease and Rent Control) Ordinance, 1959 is to be 
interpreted in a^liberal sense so as to take in not only 
proceedings which have become concluded before 
Bent Control Court but also those in which the 
period of appeal had not expired. Proceedings before 
the Court and in appeal are continuous. See Houses 
and Rents — Kerala Buildings (Lease and Rent Con¬ 
trol) Ordinance (1959), S. 30 (1). 1962 Ker L J 640. 

—A cause is said to be “pending” in a Court of 
justice where any proceedings can be taken in it. 
‘Pendirg’ does not mean that it has not been tried. 
It may have been tried years ago. See Houses and 
Rents — Madras Buildings (Lea<e and Rent Control) 
Amendment Act (8 of 1951), S. 20. (1951)2 Mad L J 
477 : 64 Mad L VV 905 i 1951 Mad W N 788 j I L R 
(1952) Mad 308 : AIR 1951 Mad 1044. 

“Pending proceeding”. 

Words “pending proceedings” in S. 4, of Indian 
Independence (Legal Proceedings) Order, 1947, 
should be given liberal and wide interpretation, so as 
to cover not merely exemption proceedings pending 
on the appointed day but also decree which has 
oeen filed on or before the appointed day but in 
respect of which execution has not been filed on the 
appointed day. See Indian Independence (Legal Pro¬ 
ceedings) Order (1947), S. 4. AIR 1956 Cal 132 (DB). 

“Pending such decision”. 

—"'Pending such decision” in S. 54 (3), Travancore 
District Municipalities Act, means unless and until a 
decision is given by the District Judge. See Munici¬ 
palities—Travancore District Municipalities Act (13 
of 1116), S. 54(3). AIR 1955 N U C (Tray Co) 4697 
(DB). 

“Pending the completion of inquiry”. 

—Expression “pending the completion of the inquiry” 
in S. 117 (3), Criminal P. C. means pending the 
completion of the inquiry which has been started in 
pursuance of S. 112 or pending the completion of 
inquiry which has been ordered under S. 112 but 
which has not been started. See Criminal P. C. 
(1898), S. 117 (1). (1963) 4 CujLR 490s 1963 (1) 
CriL J 663. 

“Pension”. 

See (1) Civil P. C. (1908), S. 60(1) (g). 

(2) Constitution of India, Art. 14. 

(3) Pensions Act (1871), S. 4. 

—“Pension” is in the nature of a bounty granted by 
the Government. It cannot be deemed to be property 
as contemplated in Ss. 33 and 34 Hyderabad Jagir- 
dars Debt Settlement Act - Even if considered pro¬ 
perty, it is exempt under S. 60 (g) of Civil P C. See 
Debt Laws — Hyderabad Jagirdars Debt Settlement 
Act (12 of 1952), S. 33. (1962) 2 Andh W R 82. 

“People in general”. 

—The “people in general” do not connote theinhabi- 
tants of aDy particular village but they signify all 
members of the public irrespective of any class or 
community or any place of residence. AIR 1954 Cal 
125(127) (Pt A) (Pr 5). 


“Period”. 

— Word ‘‘period” in S. ll (5) C. P. and Berar Sales 
Tax Act covers the whole “period” during which a 
dealer beiDg liable to pay tax had wilfully failed to 
apply for registration. It does not mean the quarter 
for which return is to be filed. See Sales Tax — C. P. 
and Berar Sales Tax Act (21 of 1947), S. 11 (5>. AIR 
1964 Madh Pra 161 (DB). 


“Periodically recurring right”. 

See Limitation Act (1908), Art. 131 

“Period of service”. 

—Regulating the "period of service” in S 31 (1) (d)* 
Calcutta Port Act must be read as meaning “contro¬ 
lling by regularising the service of employees during 
the period ol their incumbrancv”. S e Calcutta Port 
Act (3 of 1890;, S. 31 (1) (d). AIR 1957 Cal 720 (DB). 

“Permanent”. 

—The word “Permanent” in the appointment order 
is descriptive of the nature of the appointment so as 
to distinguish it from a mere acting or temporary ap¬ 
pointment. AIR 1954 Trav Co 104 (DB). 

‘Permanent appointment’, meaning of—(Master and 
Servant). 

—An appointment as a permanent teacher does not 
mean that the tenure of office is guaranteed for any 
definite period. The word ‘permanent’ in an appoint¬ 
ment order is used as a descriptive of the nature of 
the appointment so as to distinguish it from a mere 
acting or temporary appointment. A permanent ap¬ 
pointment is not so precarious as an acting or a tem¬ 
porary appointment. On the other hand, it has a fixity 
of tenure though nor for any fixed period. The dura¬ 
tion of such a service will depend on the rules and 
conditions governing such service. 1954 K L T 33 : 
UR (1955) T C 482 i AIR 1954 T C 104 (107, 108) 
(Pt C) (Pr 7) (DB). 

“Permanent post”. 

See Constitution of India, Arts. 310 and 311. 


“Permanent structure”. 

—Permanance of structure depends upon nature of 
structure itself and not on what tenant intends it to 
be—Held structure made of bamboos and iron sheets 
was not permanent structure. See Houses and 
Rents — Saurashtra Rent Control Act (2- ot 19ol), 
S. 13 (1) (b). AIR 1965 Guj 152 (DB). 


Permanent workman”. 

-Workman engaged on work of permanent nature 
isting throughout the year is a permanent workman 
-Distinction between permanent and temporary 
worker. See Industrial Employment (Standing 
Irders) Act (1948). S. 2 (.). (1961) 20 F J R 34 s AIR 
Qfi7 sn 513. 


“Permis”. 

See under Words and 
mis’. 


Phrases - “Droit” and ‘Per 


“Permission”. 

The word “permission” shows that a person is 
granted leave to act in a particular wav. It is a word 
ot wide import. “Permission’ in S. 21, ForeigQ Lx- 
ch?ge Regulation Act means only leave to do some act 
which but for the leave would be illegal. In this 
sense, exemption is just one way of giving leave. 8e e 
Foreign Exchange Regulation Act (194 1 ), S. -1. A lit 
1961 S C 1285. 

—There is no difference in meaning between the words 
“permission” and ‘leave’. ILR 11956) Mys 22o i AIR 
1957 Mys 25 (27) (Pt C) (Pi 5). 

‘•Permit”. 

—Word "permit” in R. 29, made under Madras Eoter- 
tainment Tax Act, 1939 is used in the ordinary sense. 
See Madras Entertainments Tax Act (10 ol 183J,. 
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Rules under. 1930 Cri L J 57o : AIR 1950 Andhra 

-Word “Permit” in S. 42, Motor Vehicles Act carries 
with it the meaning that a person actu tlly or know¬ 
ingly allows a thing to be done. Mere negligence 
such as not locking up his vehicle so that the driver 
could not take it would not amount t0 
the use of the car. See Motor \ehules Act (193 J', 

S.42U). 1957 Mad W N 1. 

-“Permitted to enter”. 

—The expression “permitted to enter” in S. 301(3) 
explained. See Factories Act (1948), S. 30 (3). !9o8 
Cri L J 858: AIR 1958 Bom 257 (DB). 


“Permitted to retire". 

-“Permitted to retire”—The words mean that a 
Government servant against whom there is a charge 
of misconduct shall not be allowed to retire on the 
date of reaching the normal age of compulsory retire¬ 
ment or superannuation — The words are not used 
with limited meaning given in Rr. 5, 32 (a) (Vol. 2), 
Punjab Civil Service Rules (1959), which deals with 
retiring pension to a Government servant permitted 
to retire after completing qualifying superior service 
for 25 years. See Punjab Civil Services Rules (1959), 
Vol. 1, Rr. 3 (20) (d). AIR 1903 Punj 298 (DB). 

[Reversed in AIR 1904 S C 72.] 


“Permitting any disorderly conduct”. 

—The codition in the license which renders the “per¬ 
mitting of any disorderly conduct" on the premises a 
ground for cancelling the license is wide enough to 
include cases where the premises are used or per¬ 
mitted to be used as a brothel house. ‘Disorder’ in 
this context does not mean that there should be 
rioting or affray. See Madras City Police Act (3 of 18SS), 
S. 30. (1950) 1 Mad L J 220. 

“Persistent default”. 

—“Persistent default” is something more than a casual 
and inadvertent failure to perform ones duty. It does 
not imply or require successive defaults of a parti¬ 
cular duty in spite of intervening warning. A single 
default revealing persistent attitude of a series of 
defaults each in respect of different duties may 
amount to “persistent default”. See Municipalities — 
U. P. Municipalities Act (2 of 1910), S.30. ILR (i960) 
2 All 539. 

—“Persistent default” connotes the idea of successive 
defaults in spite of warning or protest and opposition. 
It must be in respect of duties imposed by statute or 
aiy other law and not in respect of any and every 
act or duty. See Municipalities — Bengal Municipal 

Act (XV of 1932), S. 553. A I R 1955 NUC (Cal) 
5591, 

“Person”. 

See also (1) Civil P. C. (1908), 0. 39, R. 10; O. 33, 
R. 1. 

(2) Companies Act (1913), S. 153 (2). 

(3) Constitution of India, Arts. 14, 220. 

(4) Debt Laws — Displaced Persons (Debt 
Adjustment) Act (1950), S. 2 (10). 

(5) General Clauses Act (1897), S. 3 (42). 

(6) Income-tax Act (1922;, S. 20A. 

(7) Industrial Disputes Act vi947), S. 2 (k). 
<8) Penal Code (1800), S. 2. 

(9) Railways Act (1872), S. 120. 

-Word “person” in S. 7 (2), U. P. (Temporary) Con¬ 
trol of Rent and Eviction Act by necessary implica¬ 
tion means a person who is capable of becoming a 
tenant. Iq other words he is a person who is com. 
Patent to contract for creation of tenancy in his 
Javour. See Housej and Rents — U. P. (Temporary] 

r ?l.°{ Renl and Eviction Act (3 of 1947), S. 7. 
1900 All L J 927. 

^There is no sfficient reason for excluding from the 
ambit of the definition of “person” in S. 3, General 


Clauses Act, the body of individuals, the Government 
responsible for the governance of a state —■ btot* 
Government, if person — See Contract Act [Loiz)$ 
S.2, AIR 1956 All 383 (DB). 

—Expression “person” as used in sub s. (4) read with 
sub-s. (2) of S. 29, Bombay Tenancy and Agricultural 
Lands Act must mean a landlord. See Tenancy Laws— 
Bombay Tenancy and Agricultural Lands Act (87 ot 

1948', S. 29 (2i and (4). 50 Bom L R 638 : A I R 19w 
NUC (Bom) 186. 

—Port Commissioner, is a ‘'person” within meaning 
of S. 5 ( 2 \ Bengal General Clauses Act. See Calcutta 
Port Act (3 ol 1890), S. 142. AIR 1964 Cal 299 
(DB). 

—The word “Person” in S. 2 (5) and S. 3 (2b W. B. 
Non-Agricultural Tenancy Act must be read as a 
“person other than proprietor or tenure-holder”. See 
Tenancy Liws — VV. B. Non-Agricultural Tenancy 
Act (20 of 1949.1, S. 21 (1). AIR 1957 Cal 511. 

—A member of a Nambudiri Illom governed by the 
Madras Nambudiri Act is a “person” within the 
meaning of S. 2 (c). Madras Preservation oi Private 
Forests Act. See Madras Preservation of Private 
Forests Act (18 of 1940), S. 2. (1950) 2 M L J 452 

—“Person” in Displaced Persons (Debts Adjustment) 
Act, S. 13 — State Government is included. See Debt 
Laws — Displaced Persons (Debt Adjustment) Act 
(1951), S. 13. AIR 1956 Pat 91. 

—“Person” daes not include State. See Public 'Safety 
—East Punjab Public Safety Act (5 ot 1949), S. 43. 
AIR 1954 Punj 49 (DB). 

—Government is included in the term “oerson” in 
S. 44, Rajasthan Public Safety Ordinance, 194S. See 
Public Safety — Rajasthan Public Safety Ordinance, 
1948, S. 44. AIR 1961 Ra) 64 (DB). 

—Word “person” in S. 293 (Kha), Tripura Municipal 
Act means natural person as well as holder of office. 
See Municipalities — Tripura Municipal Act S. 293 
(Kha). (1961) (2) Cri L J 807* AIR 1961 Tripura 52. 

“Person aggrieved”. 

—A "person aggrieved” by an order must mean a 
man against whom a decision has been pronounced 
which has wrongfully refused him something which 
he had a right to demand. See Houses and Kents — 
C. P. and Berar Letting of Houses and Rent Control 
Order (1949), Cl. 21. AIR 195S Madh Pra 221 (DB). 

“Persona designata”. 

Sae(l) Civil P, C. (1908), S. 115. 

(2) Constitution of India, Art, 220. 

(3) Panchayats — Madras Village Panchayat 
Rules, R. 1 (1) (3). 

(4) Panchayats — U. P. Panchayat Raj Act 
(1947), S. 12C. 

0— A "persona designata" is a person pointed out or 
described as an individual, as opposed to a person 
ascertained as a member of a class, or as filling a parti¬ 
cular character. Ram Milan v. Bansilal Tejsingh, 1958 
MPC 302 . 1958 M P L I 440 : 1958 lab L J 481 j 
AIR 1958 Madh Pra 203 (205) (Pt B) (Pr 9) (FB). 

—The expression “persona designata” connotes a 
person pointed out by name or other personal des¬ 
cription in contra-distinction to one whose identity 
is to be ascertained by the office which he holds. 
If a person be a judicial officer and is intended by 
the statute to act not otherwise than in a judicial 
capacity or Court of civil jurisdiction he cannot 
come within the expression “persona designata” so 
that he may, irrespective of his continuance in office, 
perform the duty. The question whether such a 
person is a persona designata or not depends upon 
the intention to be gathered from the words used, 
nature of the functions to be performed and object 
and purpose of the statute. 1961 Andh L T 752 1 
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(1961) 2 Andh WR 218: AIR 1962 Andh-Pra 58 
(60, 61) (Pt B) (Pr 6). 

“Person aggrieved.” 

See (1) Constitution of India, Art. 226. 

(2) J. and K. Evacuees Administration of Pro¬ 

perty Act (2006 Smt), S. 30. 

(3) Motor Vehicles Act (1039), S. 64 (b). 

(4) Provincial Insolvency Act (1920), S. 75 (1). 

“Person aggrieved by such offence.” 

See Criminal P. C. (1898), S. 198. 

“Personal capacity.” 

—‘‘Personal capacity” means no more than private 
capacity. It does not import public capacity. An 
act of a person of accepting the office of Governor 
is an act done in his ‘‘personal capacity.” But after 
acceptance of office, his acts as Governor are no 
more acts done by him in his ‘‘personal capacity.” 
See Constitution of India, Art. 361 (1). AIR 1962 
Madh.Pra 73 (DB). 

“Personal cultivation.” 

— Expression “personal cultivation” in S. 54, M. P. 
Abolition of Proprietary Rights Act indicates not 
merely bodily possession of the land but construc¬ 
tive possession and also right to possess against a 
trespasser. See Tenancy Laws — M. P. Abolition of 
Proprietary Rights (Estates Mahals Alienated Lands) 
Act (I of 1951), S. 54. 1961 M P L J 501. 

“Personal hearing.” 

—‘ Personal hearing” does not mean that the person 
cannot be represented by lawyer. See Land Customs 
Act (1924), S. 7 (1). AIR 1956 Cal 553. 

“Personal luggage.” 

—‘Personal luggage” means whatever a passenger 
takes with him tor his personal use or convenience, 
either with refeienceto his immediate necessities or 
for his personal needs at the end of his fourney. 
“Personal luggage” is to be distinguished from cargo. 
See Foreign Exchange Regulation Act (1947), S. 8(1). 

•= L J 6411 AIR 1965 S C 722. 

1305 U; - 

“Personally." 

0—Rul? requiring application to be sipped by part¬ 
ner in person—Signature by agent on his behalf is 
invalid. See Income-tax Act (1922), S. 20A. AIR 
1956 S C 604. 

“Personally interested”—Meaning. 

SeeCr.P.C. (1898), S. 556. 

“Person employed in the position of management.” 
See Madras Shops and Establishments Act (36 ot 

1947), S. 4 (1) (a). 

“Person having possession or control of the vehicle.’ 
—Mere driver of vehicle is not such person. See 
Madras Motor Vehicles Taxation Act (3 of 1931), 
S. 6 (1) (2). (1965) 31 Cut LT 385: (1965) 7 

O J D 174 : ILR (1965) Cut 43. 

“Person in loco parentis.” 

-A “person in loco parentis” is a person assuming 
the parental character or discharging parental duty. 
It is a relationship which a person assumes towards 
a child not his own and towards whom he discharges 
parental obligations. By the expression is meant a 
person who puts himself in the situation of a lawfu 
father of the child with reference to father s office 
and duty of making provision for the child, bee 

Contract Act (1872), S 10. AIR 1958 Punj 190 (DB). 
[Reversed on facts in AIR 1963 S C 1279.] 

“Person interested.” . nacu , Q 

See also Land Acquisition Act (1894), S. 3 (b). 

“Person interested in the objection. ^ 

—The phrase “all persons interested in the objection” 
in S. 20 (e) Land Acquisition Act, does not cover 


“persons interested in success of the objection.” 
See Land Acquisition Act (1894), S. 18. AIR 1958 
Andh-Pra 226 (DB). 

“Persons aggrieved.” 

See Administration of Evacuee Property Act (1950), 
S. 24 (1). ' 

“Persons practising before the Court.” 

©—Expression “persons practising before the Court” 
in Art. 145 (1) (a) of the Constitution is narrower than 
the expression ‘persons entitled to practice before the 
Couit’ in Entry 77 of List 1, Sch. VII. See Cons¬ 
titution of India, Art. 145(1) (a). 1964 (1) CiiLJ 
724 : AIR 1964 S C 855. 

“Peruse.” 

See Cr. P. Code (1898), S. 145 (4), 

“Petition.” 

See Hindu Marriage Act (1955), S. 24. 

“Petitnner.” 

See Hindu Marriage Act (1955), S. 24. 

“Picketing.” 

©Word “picketing” in cl. (g) of Reg. 236, U. P, 
Police Regulations, is not used in the sense of offering 
resistance to the visitor— physical or otherwise — or 
even dessuading him from entering fh-e house of the 
suspect but merely of watching and keeping a record 
of visitors. See U. P. Police Regulations Regn. 230, 
Cl, (a). 1963 (2) Cri L J 329 : AIR 1963 S C 1295. 

—“Picketing” has been described as “the marching 
to aod fro before the premises of an establishment 
involved in a dispute, generally accompanied by the 
carrying and display of a sigD, placard or banner 
bearing statements in connection with the dispute.” 
Such marching to-and frq {pay sometimes be accom¬ 
panied by a polite reque$£ asking persons in Ihe em¬ 
ploy of an establishment not to assist in the running 
of that establishment, or customers not to patronise 
that establishment. 53 Bom L R 739 : 21 Bom Cr C 
212 : 1952 Cri L J 37 : All} 1951 Bom 459 (462) (E) 
(Pr 7) (DB).. 

“Place.” 

-Word “piace” in S. 17 (b) Drugs Act, is not 
synonym for country. The word definitely connotes 
a different meaning from the word country. It 
means that where the produce of one form is being 
described as the product of another form. It amounts 
to a ‘misbranding within the meaning of 8. I/ (d) 

of the Act. See Drugs Act (1940), S. 17 (b). AIR 
1958 All 865 i 1958 Cri L J 1453. 

—Word “place”’ connotes a particular point or por¬ 
tion of space specifically occupied or belonging to 

the thiog under consideration. See Mumcipalities 

Madras District Municipalities Act (o of 1920), 
S. 248. 1958 Mad L J (Cri) 628 : (19o8)2M»d 

-A particular “place” referred to in S. 144 (3). Cri- 
minal P. C may be a large area — All that »s neces¬ 
sary is that the place should be so sufficiently defined 
that the public is reasonably notified of its ext ®n{- 
See Criminal P. C., S. 144 (3). 1953 Cri L J 731 : AIR 
1953 Orissa 96 (DB). 

“ISSo (U Civil P. c. (1908), O. e, R. 1 and 

Q y ^ 

(2) Income-tax Act (1922), S. 10(2) (vi-b)» 

(3) Sales Tax — Rajasthan Sales Tax Act 
(1954), Sch. Item 2. 

—Even though the dictionary meaning of the word 
“plaint” is very wide, it has, in legal phraseology 
come to acquire a more limited meaning and that is 
a statement in writing of the cause of action in a suit. 
Every proceeding in suit is not commenced in 
plaint, third party notice is not a “plaint. See H# 
Court Rules - Bombay High Court Criminal S,de 
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Rules, Rr. 151-155. 67 Bom L R 044 i AIR 1966 Bom 
126 (DB). 

—The word “plaint” is not equivalent to ‘suit.’ See 
Debt-Laws — Rajasthan Relief of Agricultural In¬ 
debtedness Act (28 of 1957), S. 5. I L R (1963) 13 
Ra) 716. 

“Plaintiff.” 

•-Word “plaintiff” includes his assigns and legal 
representatives. See Civil P. C. (1908), O. 9, R. 9. AIR 
1965 S C 295. 

—Word “plaintiff” used in O. 9, R. 9, Civil P. C. 
includes his heirs and representa!ives-io-interest. See 
Civil P. C.(1908), O. 9, R. 9. AIR 1957 Andh Pra 
364 (DB). 

“Plaint or memorandum of appeal.” 

See Court-fees Act (1870), Sch. 1, Art. 5. 

“Plead.” 

—Word “plead” means, amongst other meanings, to 
address the Court as an Advocate on behalf of either 
party. See Constitution of India, Art. 220. AIR 1963 
Cal 178. 

“Pledge” 

See Contract Act (1872), S. 172. 

“Plying for hire.” 

—There must be soliciting or waiting to secure passen¬ 
gers before a vehicle can be said to ply for hire. 
There must be general invitation by person in charge 
of vehicle to the members of the public to make con- 
tracts with him for carriage in the vehicle and it is 
only at the place where such invitation is extended 
that the vehicle can be said to ply for hire. See Mu¬ 
nicipalities -U. P. Municipalities Act (2 of 1916), 
S. 298 (2). 1958 All LJ 539, ' 

‘‘Playing off.” 

oft” Is a technical term in industry 
and means that due to the closure of certain 
departments some of the employees are asked to 
work for less hours than they were working before 
tne closure and these employees are paid on the 

" ork done b y them. AIR 1955 Bom 369 
(372) iPr 1) (Pt A) (DB). 

IToRce Officer.” 

See (i) Civil P. C. (1908), S. 80. 

(2) Evidence Act (1872), S. 25. 

(3) Madhya Bharat Police Act, S. 2 (d). 

“Police report.” 

^ See Criminal P. C. (1898), Ss. 170, 207 and 251A. 

“Policy of Marine Insurance.” 

-•Marine Insurance policy has not been defined in 
® , n * Ura nce Act, 1938, but ‘marine insurance busi- 

E8L haS j b , ee i , u d ?. fil l ed l n S. 2 (13-A)-Insurance 
policy read in the light of the definition, held was 

P° ,ic y- SeeTranasfer of Property 
Act (1882), S. 135A. (1958) 62 Cal W N 539. 

'Political sufferer.” 

M»d po ! iti ? al sufferer ” Is one who has suffered in the 

Sto u!L th f; u? U . Dtry . may be ’ by beio * in a P ris0D * 
LJ269 W Vehicles Act l 1930 )* s * 4". 1962 All 

“Poorer and working classes.” 

J'te 1011 ‘'P 00 , rer , and working classes” con- 

S 277 *r1fv by fT U K*? K (c) o° f a of sub.s.(l)of 
such lndi ty °! Jab j lpor ® Corporation Act, refers to 
mwiaUon £3* and ! vorki “8 P 0 °P le who need accom. 
for S? cannot on their own make arrangements 

the Dubi b ! aCC M mm f odation L 1 The middIe classes and 
abou^ Rq 7 Sn nn 6 of . Purchasing houses costing 
slon wJ ,50 * 0 'i 00 u C ? uld DOt come under th« expres- 
«Ho n AcHc m p P t Ut i e | - C i'>' o 0f J» b »lP 0 re Cor£. 

AtB 1966 S* CI 07 ! ““ Ct 3 °' 1950) ' S ' 277 (1) ‘ 


“Possessed.” 

See (1) Hindu Succession Act (1950), S. 14 (1). 

(2) Income-tax Act (1922), S. 12-B (1). 

“Possessed by female Hindu.” 

See Hindu Succession Act (1956), S. 14. 

“Possession.” 

See also (1) Arms Act (1878), S. 19 (f). 

(2) Limitation Act (1908), Arts. 14Z 
and 144. 

•—“Possession” is quite distinct from title and can 
be independent of it. Adverse possession which i9 
possession without title, is “possession.” All that is 
required is an intention to use physical power and 
not a lawful right to use it. 1901 All L J 301, Over¬ 
ruled. See Tenancy Laws — U. P. Land Refoims 
(Supplementary) Act (31 of 1952), S. 3. AIR 1964 
All 213 (FB). 

—The word “possession” in S. 10, Evacuee Interest 
(Separalion) Act is not so comprehensive as to in¬ 
clude the power of evicting a person already in 
"possession” and assertirg his right. See Evacuee 
Interest (Separation) Act (1951), S. 10 (iv). (1964) Alii 
L J 871. 

—“Possession” of incriminating article — Whether it 
is in “possession” of all members residing in house is 
a question of fact. See U. P. Excise Act (4 of 19l0), 

S. 60 (a*. 1964 All LJ 562. 

— A person who through force inducts himself over* 
and into some land and also succeeds in continuing, 
his occupation over it cannot be said to be in posses¬ 
sion of that land though he has occupation over it; 
Possession means occupation with the intention of' 
exercising some claim or right in respect of' the' 
property occupied. Person having no such claim, but 
succeeds by show of force in acquiring physical 
control over the property cannot be treated to be" 
in possession even though he may have physical 
control over it. See Tenancy Laws — U. P. Land' 
Reforms (Supplemental*, Act- (XJttM of 1952 , S. 3- 
1961 All L J 301. 

[Overruled in AIR All 213 (FB)]. 

—Word “possession” in S. 45 (1), M. P. Abolition of 
Proprietary Rights (Estates, Mahals, Alienated Lands) 
Act includes within its ambit every person who, on 
the date of vesting, held or was entitled to hold any 
land as an absolute occupancy or occupancy tenant,, 
even though, on that date, he was not in actual, 
“possession” of such land. See Tenancy Laws — 
M. P. Abolition of Proprietary Rights (Estates 
ii«i m nNienated Lands) Act [l of 1951), S. 45(1). 

iyoi m f L J 403, 

—Word “possession" used in English statute and 
word “keeping” in S. 361, Peoal Code - There is no 
material difference in the two words — “Possession’* 
has some meaning as “keeping” which only means 
either care, charge or control. See Penal Code (180OL 
S. 361. ILR (1964) Mys 430. 

—VVord “possession” implies physical capacity ta 
deal with the thing as one likes to the exclusion of 
every one and determination to exercise that physical 
power on one s own behalf. It implies dominion 

?v d ??'KS? B5 2! es * in mind - 5 . See Madras^Prohibilion Act 

KfflW ( )w 1953 Cri L J 1048,AIB 

“Possession and occupation”—Meaning. 

The word ‘possession’ connotes not only physical 
occupation of a property or a piece of land, but also 

nih!! 10 k 0 V r contr ? 1 °. V0r ‘Occupation’ on the 
other hand, means the right to occupy or to cultivate 

of a riot oMamf* The dl °u d C i? n b ® in Possession 

s rt . w-,.i: 

W B (H cfrTJuwffi L j°7?P SS,0n ' 1965 Alk 
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"Possession in accordance with law.” 

—‘Possession’ cannot be in accordance with law 
unless it is in conformity with ultimate legal right. 
See Tenancy Laws — U. P. Zamindary Abolition and 
Land Reforms Act (1 of 1951), S. 14. 1964 All W R 
(H C) 224. 

"Possession of wife, clerk or servant.” 

See Penal Code (1860), S. 27. 

‘‘Pot pattedar” and "joint pattedar.” 

—‘Joint pattedar’ and "pot pattedar” convey different 
meanings and are not exchangeable — Meaning 
explained — 31 Deccan L R 453, Dissented from. 
AIR 1956 Hyd 50 (51) (Pt A) (Pr 4) (DB). 

‘‘Power.” 

See also Words and Phrases-“Jurisdiction.” 
—There is fundamental distinction between trusts 
and power. In case of "power” position is quite 
different from trust—Distinction explained. AIR 1957 
Bom 218 (221) (Pi 8) (Pt A) (DB). 

—"Power” and "jurisdiction” — Distinction between, 
pointed out. See Constitution of India, Art. 220. 52 

CriLJ 1305, AIR 1951 Madh Bha 121 (Pt A) (Prs 
48,49, 77).(FB). 


"Power of Attorney.” 

—Words ‘‘power of attorney” and "general power of 
attorney” and “special power of attorney” explained. 
See Civil P. C. (1908), 0. 3, R. 2. AIR 1959 Bom 386 
(DB). 


"Powers.” 

—The word "powers” used in Sch. 7, List II, Entry 5, 
Constitution of India, which is unqualified includes 
"powers” of making laws and imposing taxes. See 
Constitution of India, Sch. 7, List II, Entry 5. AIR 
1963 Madh Pra 74 (FB). 


"Practicable.” 

—Word “practicable” in Proviso (g) to S. 126, Con¬ 
stitution of Jammu and Kashmir explained. See Con¬ 
stitution of Jammu and Kashmir, S.120 (2). AIR 1965 
J & K53(DB). 


"Practice.” 

®-The word "practice” means "exercise of any pro¬ 
fession or occupation.” See Chartered Accountants 
Act (1949), S. 22. AIR 1958 S C 72. 


"Practice and procedure.” 

^—•'Practice” in its larger sense like procedure, 
denotes the mode of proceeding by which a legal 
right is enforced as distinguished from the law that 
gives and defines the right. "Procedure” means the 
mode in which successive steps in litigation are 
taken 1951 S C J 425 , 1951 S C R 474 : AIR 19 dI 
S C 253 (266) (Pt E) (Pr 38). 


"Prajai satta.” 

—The expression "prajai satta” means the right of 
the tenant to continue in occupation alter tp.® 1ex P f ir £ 
of the original lease. (1960) 64 Cal >V N 448 i 1LR 
(1950) 1 Cal 70S. 

"Preceding calendar month.” 

-Obiter - The words "preceding calendar month” 
in S. 25.A (1) (a), Industrial Disputes Act, 194, can 
have reference only to a claim arising under 8 
of the Act; alclaim for compensation by a workman 
for having been laid off by his employer. See Indus 
trial Disputes Act (1947), S. 2o A (1) (a,. AIK 19o7 
Mad 410 (DB). 

‘‘Precincts.” 

See Factories Act (63 of 1948), S. 2. 


"Prefer.” 

—"Preferred” in S. 77, Railways Act, 1890, means 
that a written claim has reached the railway adminis. 
tration. See Railways Act (1890), S. 77. 1961 All L J 
983. 


“Prejudicial.” 

Words and Phrases should ordinarily be given 
the same meaning throughout a statute. But this is 
not invariable rule. The word "prejudicial” in 
S. 29 (2), Orissa Agricultural Income-tax Act, 1947, 
should, taking into consideration the context in 
which it is used , be given a narrower interpretation 
than the same word used in the proviso to S. 28 (2). 
See Orissa Agricultural Income-tax Act (24 of 1947), 
S. 29 (2). AIR 1953 Orissa 117 (SB). 

‘Preliminary objection ” 

—A "preliminary objection” is one that is raised to 
the sustainability of an application or action on the 
basis of the assumption of the truth of all the aver¬ 
ments of fact made by the suitor in the application 
or plaint and is therefore ore that can be taken in 
argument though not raised in the written defence. 
ILR (1953) Trav-CollSr AIR 1953 Tray Co 286(291, 
292) (Pt B) (Pr 10). 

“Preliminary point.” 

See Civil P. C. (1908), O. 41, R. 23. 


“Premises.” 

1—Word ‘premises’ is a generic term meaning open 
land or land with building or buildings alone. Ex¬ 
pression "premises including precincts” does not 
necessarily meau that the premises must always have 
precincts. Even buildings need not have any precincts. 
Expression "premises” is not restricted to mean 
buildiDg but may cover open land as well. See 
Factories Act (1948), S. 2 (ro). 1902 (1) Cri L J 99 i 
AIR 1962 S C 29. 

p—“Premises” as defined in West Begal Premises 
Tenancy Act, 1959, includes market consisting of 
buildings, sheds, stalls, etc. See Houses and Rents- 
West Bengal Premises Tenancy Act (12 of 19 d0/, 8. A 
(f). AIR 1961 Cal 398 (SB). 

—Held on facts that the open space of land measuring 
more than 500 sq. feet between the main building and 
the outhouses was not "premises” within meaning or 
S. 2(b) of the Delhi and Ajmer Mer*an Lon ‘ 
trol Act, 1947. See Houses and Rents-Delhi and 
Aimer Merwara Rent Control Act (11 of 1947), S. 2(b). 
AIR 1955 N U C (Ajmer) 335. . 

-In the context in which the word “premises is 
used in the bye-law 6 for installation o o^cysher 
under S. 298(1), U. P. Municipalities Act, 1918, the 
word obviously suggests something wlder *° d . “ |* e 
comprehensive than a mere-single room or: enclo. 

sure and would normally be interpreted as referring 

to the entire building occupied. S<e Mumcipalities 
U. P. Municipalities Act (2 of 1910), S. 298 (l). 1 

A Word "premises" in cl. (m) of S. 2, Factories Act 
” nni nnlv buildings but includes lands as well. 

Acf <19$, S. 2 (m). 1950 Cri L J 480 i 

AIR 1956 Bom 219 (DB). 

_l Pase of a furnished and well-equipped cinema 
house is a lease of “premises” The mere fact that 
diflerent components belong to different persons who 
granted the lease as joint lessors, would not affect the 
nftcitinn Houses and Rents—West Bengal Pre- 

S 0 Tenancy Act e (12 of 1956), S. 2 (f). (1964) 68 
Cal W N 1136. 

—Word "premises” is wide enough to include any 
building including any furniture and fittings therein. 
See Houses and Rents - West Bengal Premises Rent 
Control (Temporary Provisions) Act (17 of 19o0), S. 2 
(8). AIR 1953 Cal 149 (DB). 
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—Though there may be many thiDgs to be done to a 
building yet if it is a structure it comes within the de¬ 
finition of “premises” in West Bengal Premises Re¬ 
quisition and Control (Temporary Provisions) Act, 
1947. See Houses and Rents — West Bengal Premises 
Requisition and Control (Temporary Provisions) Act 
(5 of 1947), S. 2. AIR 1951 Cal 294 (DB). 

—Word “premises” is defined in S 4 (3' of the Bom. 
bay Land Requisition Act, 1948—Woid ‘ premises” in 
S. 6 la) (i) of the Act — Meaning explained. See 
Bombay Land Requisition Act (.33 of 1948), S. 0 (4) (a). 
ILR (1964) Gui 227. 


—The Courts have to give to the word “premise*” the 
ordinary interpretation and connotation given to it 
in the English language and when the dictionaries 
refer to the word “premises” as building and its ad¬ 
juncts, there is no reason why the Court should im¬ 
port a different meaning when such a word is used in 
a statute simply because under certain conditions and 
circumstances the word‘premises’includes land and 
everything appurtenant thereto. The word ‘pre¬ 
mises’ in Madras District Municipalities Act and 
Local Boards Act should be understood as meaning a 
building with land adjacent to it. Hence installation 
in an open field will not be installation in the pre¬ 
mises, for building is a necessary criterion. See Muni¬ 
cipalities - Madras District Municipalities Act ;5 of 
1920), S. 250 (1). 1954 Cii L J 329 : AIR 1954 Mad 
285 (DB). 


—In the absence of any qualifying words restricting 
the meaning of ‘land’ in the definition of “premises” 
in the Public Premises (Eviction of Unauthorised 
Occupants) Act, 1958, the word should be given 
its natural meaning as land used for any purpose 
including agricultural land. See Public Premises 
(Eviction of Unauthorised Occupants) Act (1958), S. 2 
(c). (1963) 65 Pun L R 615 : AIR 1964 Punj 304. 

-Word “premises” in the context of S. 15 (3), Delhi 
and Ajmer Rent Control Act, 1952 means the "premises” 
in dispute, that is those premises, which had been 
given to the tenant on rent. See Houses and Rents— 
Ajmer Rent Control Act (38 of 1952), S. 15 

(3). (1961) 63 Pun LR 852. 


Word “premises” in S. 3, Punjab Instruments (Con- 
trol °f Noises) Act, 1950, covers an open space of 
PuQ )ab Instruments (Control of Noises) 

PunJ^538^(DB^' S ‘ 3 ‘ 196 ° Cf ‘ L J 13711 AIR i96 ° 


A hotol does not fall within the definition of the 
r\? r 7 .in Delhi and Ajmer Merwara Pent 
RAnf f r A ?*' S 00 Delhi and Ajmer Merwara 

PLR75 Qr ° ACt (l9 ° f 1947 )> s - 2 ( b )- (1951)53 


F c Cm i ses deluding precincts.” 
bie Factories Act (1948), S. 2 (m). 

“Premium ” 

leSV!?" 1 “Premium** used in connection w 

SSJSK a cash Payment made to the lessor £ 

va E? M ,k g ° r s u PPosed to represent the cap 

the Ipftco the . i ffereuc ® between the actual rent £ 

in fap? S »h 6nl that , migbt Nowise be obtained. I 

for lha h*n Ji? rCh u? 0 uT ney which the tenant p 

which he gets under the lease. 

W 1«S' Cal R 5 e 6. ,C0D,t01 ACt - (1948) Si -‘ 

“Prescribed.” 

See also Limitation Act (1908), S. 29 (1). 

"T«ord “prescribed” is defined in W B p r fu 

by'da 0 S Govt’ “ pre K s . cr k ibed b * the rules m 

the r.ilic l k Anylhin g which is not “prescribed” 
nffi„ rU j bu t prescribed” by the Regional Fm 
Officer, does not fall within the* definifion See W 


Private Forests Act (14 of 1948), S. 2 (13). AIR 1954 
Cal 580 (DB). 

—Use of the word “prescribed” is the normal expres¬ 
sion ior conferring a power to make a rule. The 
relerenceto “prescription” in S. 19 (2) of the Madras 
General Sales Tax Act, 1939, if read in the eight of 
the£definition of the word “prescribed” in S. 2 (f) of 
the Act can only mean “by rules made under the 
Act.” See Sales Tax—Madras General Sales Tax Act 
(9 of 1939), S. 5 (vi). AIR 1958 Mad 249. 

“Prevention.” 

See Prevention of Food Adulteration Act (1954), 
S. 16(b). 

“Previous operation of repealed law.” 

©—Expression “previous operation of repealed law” 
in S. 58 (3'of Administration of Evacuee Property 
Act (31 of 1956) explained. See East Punjab Evacuees’ 
Administration of Property Act (14 of 1947), S. 5B. 
AIR 1956 S C 77. 


“Previous year.” 

S;e (l) Bhopal State Agricultural Income Tax Act 
(1953), S. 2(11). 

(2) Income-tax Act (1922), Ss. 2 (0A) (c), 2 (11) 
(a). 24(2). 

“Prima facie.” 

—When a superior Court held that an Act is “prima 
facie” prospective it is not open to subordinate 
Courts to canvass the import or implication of that 
dictum. The use of the word “prima facie” would 
indicate that there is no possibility of an alternative 
construction being put on the Act for it is on the face 
of it prospective. See Precedents. AIR 1953 Orissa 
240 (DB). 

“Private carrier." 

See Motor Transport Workers Act (1961), S. 1 (4). 
“Private land.” 

See (1) Tenancy Laws-Madras Estates (Abolition 
and Conversion into Ryotwari) Act (194S), 
• S. 12(a). 

(2) Tenancy Laws — Madras Estates Land Act 
(190S), S. 3 (10). 

“Probationer.” 

See Constitution of India, Arts. 310-311- 
“Procedure.” 


—Law of limitation is not covered by the expression 
“procedure to be followed” in S. 14 (2), Delhi Ajmer- 
Merwara Rent Control Act, 1947. A I R 1955 NUC 
(Ajmer) 1411. 

-The word “procedure” in S. 14 (2), Delhi and 
Ajmer-Merwara Rent Control Act, 1947 does not in¬ 
clude ‘limitation.’ See Houses and Rents—Delhi and 
Ajmer- Merwara Rent Control Act (19 of 1947), Sec¬ 
tion 14 (2). AIR 1955 NUC (Ajmer) 1331. 

“Proceeding.” 

See also (1) Civil P. C. (1908), S. 24. 

(2) Criminal P. C. (1898), S. 195 (1) (b). 

-Word •ptoceedings' in S. 43. U. P. Consolidation 
ot Holdings Act, 1954—Meaning of, indicated. See 
Tenancy Laws-U. P. Consolidation of Holdings Act 
(5 of 1954), S. 48. AIR 1965 All 172. 

-Word ••proceedings” in S. 134 12), Motor Vehicles 
Act, means procedure only and does not cover the 

KTmte'A'S; iMni s ;nS!“ 

Act, 1913, S 171. AIR 1956 All 5S6 (DB). 

-The word “proceeding” with reference to a case 

fnr?hl lmp y takin i g steps in C0Dnec tion with the 
further progress of the case, when a case is listed for 
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hearing and the case is taken up by the Court and an 
order is made in the case, it would be proceedings in 
the case. It is not possible to confine the word “pro¬ 
ceeding” to the recording of evidence only. See 
Criminal P. C. (1898), S. 350A. AIR 1953 All 137. 

—Held that “proceedings” under S. 23, Foreign 
Exchange Regulation Act, could be said to have com¬ 
menced on the issue ot show cause notice under 
S. 23-D read with R. 3 ot the Adjudication “Pro¬ 
ceedings” and Appeal Rules, 1957. See Foreign Ex¬ 
change Regulation Act (1947), S. 19. 1964 (1) Cr 
LJ643: MR 1964 Bom 127. 


— Word “proceeding” in S. 89(2)(b)(ii) Bombay Ten¬ 
ancy and Agricultural Lands Act must in its context 
mean a suit or a “proceeditg” in the nature of a suit 
and an appeal or appeals which lie - under the provi¬ 
sions relating to appeals and execution :proceedings 
for enforcement of rights declared by the decree or 
order passed in the suit or appeal must be regarded 
merely as continuation of a suit. See Tenancy Laws 
—Bombay Tenancy and Agricultural Lands Act (67 
of 1948), S. 29 (2) and (4). (1954) 56 Bom L R 638 i 
AIR 1955 N U C (Bomj 186. 

—The expression “proceeding” in S. 89 (2) (b\ Bom¬ 
bay Tenancy and Agricultural Lands Act, 1948, in the 
context means a suit or proceeding in nature of suit 
and appea's which lie under the provisions relating 
to appeals, and execution proceedings for enforce¬ 
ment of rights declared by the decree or order passed 
in the suit or appeal must be regarded merely as 
continuation of the suit. See Tenancy Laws—Bom¬ 
bay Tenancy and Agricultural Lands Act (07 of 
1948), S, 29. (1963) 4 Cuj L R 400. 

—The “proceeding” in S. 87 (2), Kerala Court-fees 
and Suits Valuation Act, that may ‘otherwise’ arise 
from a suit and “proceeding” need not be in the 
nature of an appeal or revision—Ejusdem generis 
doctrine has to be kept out in construing S 87 (2). 
See Kerala Court-Fees and Suits Valuation Act (10 of 
lyiiu), S. 87 (2). (1962) 1 Ker L B 400. 

• 

—When the question is of the applicability of an 
amendment made by the Code of Criminal Procedure 
(Amendment) Act, 1955 and the competency of the 
proceedings thereunder, the words “proceeding-/’ 
which first occur in the last para, of S. 116, Cr. P. C. 
(Amendment) Act, must necessarily refer to proceed¬ 
ings other than those purported to have been taken 
under the amendment. See Cr. P. Code (189o\ 
S. 417 (3). 1958 Cri L J 383 : A I R 1958 Madh 
Pia 66. 

—The word “proceedings” has two different mean¬ 
ings. In one sense it means the steps taken by a 
party. In another sense it means the acts of a person 
in authority. AIR 1958 Mad 69 (71) (Pt C) (Pr 8). 


—Word “proceeding” can be given a narrow or a 
wide meaning depending upon the nature and scope 
of an enactment in which it is used and in the parti¬ 
cular context of the language of the enactment in 
which it appears. It may mean an action or that 
which initiates an action. It may also mean a step in 
an action. A copy application is not a “proceeding 
by way ot appeal or revision. But in the context ot 
S. 87 (2), Madras Court-fees and Suits Valuation Act, 
1955, a copy application arises trom asuitor ‘pro- 
ceeding” in the sense of its coming out from a suit 
being in relation to the suit and therefore it can 
come within the meaning of the word proceeding 

-See Madras Court Fees and Suits Valuation Act (14 
of 1955), S. 87 (2). AIR 19o6 Mad 597. 

—The word “proceedings” in S. 37 of the Gharkhed 
Ordinance has to be construed to include appeal, 
there is no such exclusion of the right of appeal by 
necessary intendment, if not by express words of the 
section, which affects the appeals pending at the 


time of issuing notification under S. 35 of the Ordi¬ 
nance, taking over the management of the estate 
concerned. Such an appeal has therefore either to 
be stayed or dismissed under S. 37 — See Tenancy 
Laws—Saurashtra Gharked Tenancy Settlement and 
Agricultural Lands Ordinance (41 of 1919), S. 37. 
AIR 1953 Sau 77 (DB). 

“Proceeding recorded,” meaning of. 

—Recording of proceedings is something different 
from an order. See Sales Tax—Madras General Sales 
Tax Act (9 of 1939), S. 11. AIR 1957 Andh-Pra 462 
(DB). 


“Proceedings before Court.” 

In S. 490, Criminal P. C. the words “proceedings 
before a court” are used in wider sense and not in a 
restricted sense of judicial proceeding. See Criminal 
P. C. (1898). S. 490. 1953 Cri L J 1540 : A I R 1953 
Cal 661 (OB). 

“Proceedings in the nature of suit”. 

—Writ proceedings are "proceedings in the nature of 
a suit” within meaning of the expression as used in 

R. 0, Chap. VII, Allahabad High Court Rules and 
Orders and therefore a decree can be prepared in 
writ matter. See High Court Rules and Orders — 
Allahabad High Court Rule;, Chap. VII, R. 0. AIR 
1956 All 585 (OB). 

“Proceedings pending before a Court”. 

—Words “proceedings pending before a Court” in 

S. 12, West Bengal Criminal Law Amendment (Spe¬ 
cial Courts) Act, 1949, mean judicial proceedings 
which started with the submission of a charge-sheet 
or a complaint or taking cogaizance thereon. It can¬ 
not be argued that since accused is produced before 
the ordinary magistrate and the question of bail is 
considered, there is a proceeding before the Court. 
See West Bengal Criminal Law Amendment (Special 
Courts) Act (21 of 1949) (as amended in 1952), S. 12. 
1953 Cri L J 1540 i AIR 1953 Cal 661 (DB). 

"Proceedings pending belore Appellate Tribunal . 

—Expression “proceedings pending before Appellate 
Tribunal” in S. 38, Industrial Disputes (Amendment 
and Miscellaneous Provisions) Act, 1950, does not 
mean a proceeding not lawfully disposed of by the 
Appellate Tribunal. See Industrial Dispute^. (AnocndU 
ment and Miscellaneous Provisions) Act (19 do), b. d->. 
AIR 1957 Bom 142 (DB). 


Proceed to assess”. f 

I—No distinction can be drawn between ‘assess 
nd “proceed to assess.” The use ol the expression pro- 
eed to assess” does not connote anything ditterent 
•om the word ‘assess’. See East Punjab General 
ales Tax Act (40 of 1948) (as amended in 195o) 

11 (111 AIR 1964 Puni 1(FB). 


ocess”. „. , 

ctivity contemplated by word “process is general, 
uiring only continuous and regular action or 
cession of action leading to the accomplishmen 
ome result, but it is not one of the requsities that 
activity should involve some operation on some 
erial in order to its conversion to some other statt 
y converting camphor powder into camphor cubes 
.rocessing camphor powder into c a®Pbor cubes. 
Sales Tax—West Bengal Sales Tax Act (4 of 19o4), 
1(b). (1965) 16 STC935 (Cal). 

’rocessing of goods’ - Purchasing old motor 
5 and dismantling same and deriving spare parts 
n them and parts which could not be used 35 spar 
ts and selling the spare parts without moulding, 
airing or changing them in any way — It is nor 
ocessing” any goods or ‘producing’ or Jianuta i - 
mg' any goods. See Sales Tax-Bombay Sales lax 
: (3 of 1953), S. 5(l)(b;, Cl. (ii). AIR 1964 Guj 27 
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—"Process” means any Judicial writ or order issued 
at the commencement or during the “progress” of an 
action, as summons, citation, subpoena. This is its 
restricted sense. In its larger sense, it also means the 
whole course of proceeding in a cause, civil or cri¬ 
minal from beginning to end. See Civil P. C. (1908), 
S. 128. AIB 1955 N U C (Mys) 219. 

“Procession”. 

—Some element of an organised march according to 
a system is necessary to constitute a procession. See 
Public Safety — Bihir Maintenance of Public Order 
Act. 1949 f3 of 1950), S. 9. 1953 Cri L J 1204 j AIR 
1953 Pat 195 (DB). 


“Process of election". 

—In view of Rules 20 and 23 of the Rules framed 
under M. P. Municipalities Act, providing for election 
of a President, the “process of election” of the Presi¬ 
dent ends with the declaration of the result by the 
supervising officer. See Municipalities-M P. Munici¬ 
palities (Amendment) Act (14 of 1958), S. 7. 1959 M P 
L J 1035. 


“Produced”. 

-Goods “produced in India” — Word “produced” 
appearing in Entry 84, List I, Sch. VII, Constitution 
of India in Juxtaposition with the word "manufac¬ 
tured” and used in connection with a duty of excise 
contemplates some expenditure of human skill and 
labour in bringing the goods concerned iDto the 
condition which would attract the duly. See Consti¬ 
tution of India, Sch. 7, List 1, Entry 84. AIR 1959 
Oil 222 (DB). 

—Producing witnesses in evidence in support of 
prosecution case—Such persons are brought forward 
by prosecution before the magistrate for expedious 
disposal of inquiry. It is in this sense that the word 
“produced” in sub.s. (4) of S. 207-A, should be inter¬ 
preted. See Criminal P. C. (1898), S. 207-A (4). 1959 
Cn L J 1476 : AIR 1959 Raj 294 (DB). 

“Produced and examined”. 

See Criminal P. C.(1898), S. 288. 


“Producei”. 

!Q 4 Q 0 \ a k° aad ® erar Electricity Duty Act (10 of 
1949), Ss. 2 (a), 3. 

—‘Producer’—Producer of paddy means, tiller, i e., 
lessee who cultivates land and raises crop—Govern. 

Bg ■ O. C-1155/48/ con. D /. 6.2-1948. AIB 
1955 N U C HravCo) 5108 (DB). 

“Piofesi a religion”. 

Par?3° nSWtUltan ”^Scheduled Castes) Order(1950) 


“Profession”. 

See also (1) Constitution of India, Art. 19(0), Sch. 
List 2, rtem 60. 

(2) Income Tax Act (1922), S. 4 (3) (vii). 

anu fi e I "P 10 ® 1 ” DOr the word “profession" h 
™ y “* ed meam L n S and it , bas to be interpreted In t 
context in which it ls-used. These words can be glv 
a wioe or a narrow meaning consistent with the co 

FsAkE u'k ch they are used - See Punjab Shops a 

Punj b 280 mentS ACt (15 ° f 1958) ’ S - 2(i)(iv >‘ AI « 19 

“Profit”.’ 

the “, profit ” ° 0r L ‘be word ‘profession’ h 
!?* t “ x J d meaning and it has to be interpreted in t 
context in which it is used. These words can be giv 

Warasa-sssnsi; 

™rs ssfssmvH 05 01 " M1, s 

Profit and lost account”* 

show°»k« a ? d loss . ac P 0Unt ” au account designed 
show the amount of net profit earned or net Foss i 


currcd during the financial period -covered by the 
account, also the various headings under which the 
profits had been earned and expenses incurred. AIR 
1962 Cal 375 (378) (Pt D) (Prs 19, 20). 

“Profits”. 

See Income-tax Act (1922), S. 2 (6-C)(vii), 10(1), 
Sch. R. 6. 


“Pro interesse iuo."—Meaning. 

—The Latin expression "pro interessesuo” meansinthe 
English language—for his own interest; these words 
are used, especially of a party allowed to intervene 
for his own interest in a proceeding instituted between 
other parties. The nearest Indian equivalent of a 
"pro interesse suo” application is the procedure pres¬ 
cribed in Rr. 58 to 03 of Order 21 of the Code of 
Civil Procedure, dealing with investigation of claims 
and objections to attachment. (1901) 65 Cal W N 
848 : AIR 1962 Cal 169 (170, 171) (Pt A) (Prs 18, 20) 
(DB). 

"ProjabiJi Lease.” 

—‘Projabili and Nayakarkite’ Lease—Settlement with 
cultivating rights only. AIR 1954 Cal 412 (DB). 

“Promiscuous.” 

—Promiscuous sexual intercourse—The word “pro¬ 
miscuous” has not been defined in the Suppression 
of Immoral Traffic in Women and Girls Act. Accord¬ 
ing ’to dictionary meaning it means “without distinc¬ 
tion” "indiscriminate.” See Suppression of Immoral 
Traffic in Women and Girls Act (1950), S. 7. 1962 
Raj L W 598. 


"Promise.” 

See Contract Act (1872), S. 2 (b). 


"Promisee.” 

See Contract Act (1872), S. 2 (c>. 

“Promisor.” 

See Contract Act (1872), S. 2 (c). 

“Promoters.” 

See Companies Act (1913), S. 100 (5). 

“Promulgate,” 

—Meaning of. See Penal Code (1800), S. 188, 
‘^Promulgation ” 

See (1) M.B. Essential Supplies (Temporary Powers) 
Act (3 of 1948). S. 4. 

(2) Penal Code (1860), S. 188. 

“Promulgation and publication.” 

See Tenancy Laws — Rajasthan (Protection of 
Tenants) Ordinance (9 of 1949), S. 1 (3). 

“Pronounce.” 


TiuuuuudflB JUQgment Wltn.u lucamug UI o. IZ m 
Limitation Act — Judgment must be pronounced t( 
the parties — Order made behind :back of parties fc 
not “pronounced” within meaning of S. 12 (2). Limi 
tat ion therefore start from the date, the order is com 
municated to the parties, or when it becomes knowi 
to them. See Tenancy Laws — Punjab Oocupanm 

Act 18 0 

'*%££& 01 diK ‘ rent 
“Property.” 

See also (1) Civil P. C. (1908), S. 00, O. 21 K 54. 

{2) ai^ifd 22S! India ’ Arts ‘ 19 U) (f) 

(3) Court-fees Act* (1870), S. 7 (iv) (c). 

(4) Criminal P. C. (1898), S. 517. 

5 Estate Doty Act (1953), S. 2 (15). 

}0) Guardians and Wards Act (1890), S. 7 

7 4°(3Hl) taX ACt (1922) ’ Ss * 2 (4 - A ' 

(8) Penal Code (1800), $. 405. 


1150 


WORDS AND PHRASES 


—Lands which form the emoluments of the office are 
“property”. See Madras Hereditary Village Offices 
Act (3 of 1895). Ss. 5 and 12. (1964) 1 Andh VV R 
367 : (1964)2 Andh L X 321. 

— Electricity is property. See Municipalities — C. P. 
and Berar Municipalities Act (2 of 1^22). S. 44. AIR 
1964 Madh Pra 101 (DB). 

—The word “property” is large enough to include 
money. The expression deliver up possession of 
“property” in S 33 (4i, Presidency Towns Insolvency 
Act does not exclude money. See Presidency Towns 
Insolvency Act (1909), S. 33 (4). AIR 1959 Mad 434. 

—Tne true test in ^deciding whether the hereditary 
right to a religious office in a Temple is “property” or 
not seems to be whether the holder of that office has 
any personal interest of a beneficial character in the 
properties of the Temple. If he has no such interest, 
it is not “property” at all. See Sri Jagannath Temple 
Act (XI of 1955), S. 1. AIR 1959 Orissa 5 (DB). 

— Word “property” has very wide significance. Ordi- 
narih it includes both movable and immovable “pro¬ 
perty”. But where a word, capable of being interpret¬ 
ed in a number ol different ways, is used in a context 
which clearly indicates that its use is confined to one 
particular sense, the statutory provision must be 
interpreted accordingly. In S. 23, Punjab Co-opera¬ 
tive Societies Act, the word ‘property’is confined to 
movable “property”. See Punjab Co operative Socie¬ 
ties Act (25 of 1961), S. 28. (1965) 1 Cur L J 5S4 » 
ILR (1965) 2 Punj 672. 

—Both according to law in India and Pakistan a 
‘judgment-debt’ is to be treated as "property." See 
Indian 'Independence (Legal) Proceedings Order 
(1947), S. 4 (3). AIR 1957 PudJ 201 (DB). 

—The word “property” in S. 52, C. P. C should be 
interpreted as meaning property capable of attach¬ 
ment and sale. See Civil P. C. (190S), S. 52 (1) and 
(2). (1957) 59 Punj L R 47. 

—Word ' property” in Paras 2 and 4 of Cl. 0, of the 
Order No. 179 of the Governor-General in-Council 
(1530), is not used in the sense of an article which is 
the subject-matter of ownership but in the sense of 
superstructure or in the sense analogous to “houses”or 
"Hui'dirgs”. AIR 1956 Punj 116 (117,118) (Pt A) 

(Pr 4). 

“Property including any interest in” 

See Constitution of India, Art. 31. 


^See Tenancy Laws—M. P Abolition of Proprietary 
lights etc. Act (1 of 1951), Ss. 2 (m) and 38 (1). 


“Propriety.” 

—The word "propriety” is of wide import. There 
might be honest differences of opinion about the 
"propriety of an order, even though it is in confor¬ 
mity with law and within the powers of the authority 
making the order. It differs from ‘legality’ and 
‘ regularity”. See Constitution of India, Art. 220. AIR 
1957 Andh Pra 55 (DB). 


S=e also'(l) Criminal P. C. (1898), S. 132. 

(2) Tort—Malicious prosecution. 

Word “prosecution” in S. 101 (1), Bombay Police 
1051—Necessary implication of, explained, bee 

;^ay Polke Act (22 of1951). S. 161 (1). 1965 (1) 
i L J 18 i AIR 1965 Bom 9 (DB). 

rosecution and punishment. 

Words “prosecution and punishment” in Art -0 
, t he Constitution have reference to criminal 

ences and have the effect of limiting the scope of 

article to criminal proceedings before a court of 
w or judicial tribunal competent to deal with 

iminal cases. See Co “ s . , ( \ t ^ ,0 ° 1 0 J 1 I Q n feh^ rt ' ' 

)54 Cri L J 6911 AIR 19d 4 All 319 IDB). 


“Prostitute.” 

—A “prostitute" would answer the description of a 
public prostitute unless she be kept by some person 
exclusively in which case she can be said to be kept 
by that person and to be not available for the pur. 
poses of prostitution to others. The expression "pro¬ 
stitute” itself means a woman who offers her body to 
indiscriminate sexual intercourse, especially for hire, 
buch a person would answer the description of a 
public "prostitute” also. 1957 All L I 343 : 1957 All 
W R (HC) 321 s 1957 Cri L J 612 : AIR 1957 All 340 
(341, 342) (Pt B) (Pr 6) (DB). 

— In common ‘parlance’ the word ."orostitute” con¬ 
notes a woman who habitually offers her person 
for sexual intercourse on hire or for monetary con¬ 
sideration or other gain. "Prostitute” might be a 
public ‘‘prostitute” in case she offers herself indis¬ 
criminately in such fashion or is open to promiscuous 
intercourse by members of the public. "Prostitute” 
may also be io exclusive keeping of some particular 
individual in which case she might not be a public 
"orostitute”. See Municioalities—U P. Municipalities 
Act (2 of 1916) S. 298(1), List 1 (H)<c). A I R 1955 
N U C (All) 2749. 

—‘ Prostitute” is one who is a harlot or who is having 
sexual intercoruse indiscriminately with different 
persons ordinarily for hire. A public “prostitute” is 
one who comes on the profession of a "prostitute" by 
letting out her body for; hire to all visitor' — Con¬ 
notation of the word as used ,in Section 5 (1) (b), 
Madras Hindu Bigamy Prevention and Divoice Act 
1949, explained. See Madras Hindu Bigamy Preven¬ 
tion and Divorce Act (6 of 1949), S. 5 (1) (b). AIR 
1955 N U C (Andh) 4456. 


"Protection” 

—Word “protection” in Art. 14 of the Constitution 
cannot be -invoked by a person whose claim is not 
that his rights or liberties be preserved from violation 
or abridgment but that his obligations be-curtailed 
by abridging another person’s rights. See Limitation 
Act (1908), Art. 183. AIR 1953 Mad 279. 

“Protocols” 


—The expression full ‘‘protocols” of tests applied In 
R. 5 Bengal Drugs Rules, 1946, means an official 
statement of account of a proceeding as a description 
of an experiment or a cliaical report. When various 
tests employed by the analyst to test the purity of 
the drug are in fact embodied in the report -itself the 
report is conclusive evidence of (heresults'stated. See 
Bengal Drugs: Rules (1946). R. 5. 1959 Cri L J 829 : 
AIR 1959 Cal 427 (DB). 


‘Proved” 

See Evidence Act (1872), S. 3. 

‘Proved respectability” 

-Words “proved respectability” in Rule 5.17 of the 
Delhi Excise Rules, do not contemplate any enquiry. 
Word ‘proved’ is not used to show that it raises a 
usticiable issue but in the sense that the licensing 
mthority is satisfied of the applicants' respectability 
md that satisfaction need not necessarily be the 
esult of anv enquiry or evidence produced by patties. 
5ee Punjab Excise Act (1 of 1914), S. 26. AIR 1956 

J unj 97 (DB). „ 

[Reversed on facts in AIR 1959 S C 05.j 


“Provide” 

—There is nothing in the word “provide” which 
necessarily suggests futurity. See Constitution of 
India, Art. 230. AIR 1957 Bom 71 (DB). 

"Provident Fund” 

—Pension, gratuity ana "provident fund” are three 
different and distinct types of retirement benefits 
although basis for their calculation is furnished by the 
salary or emoluments drawn by.the person. See Con¬ 
stitution of India, Art. 14. AIR 1963 My I 247 (DB). 
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“Public” 

-The Arya Vysyas of the region would constitute 
the “public” within the scope ot the term in S. 6 (13) 
Madras Hindu Religious and Charitable Endowments 
Act 1951. See Madras iHindu Religious and Charit¬ 
able Endowments Act (29 of 1951), S- 6 (13). (i960) 
1 Mad L J 494. 

-'Public auction.’ See also Bengal Ferries Act (I of 
1885). S. 9. (1959) 63 Cal W N 158. 

“Public auction” 

-Calling sealed tenders is not equivalent to “public 
auction” within meaning of S. 9 of the Bengal Ferries 
Act (1885). See Bengal Ferries Act (1 of 1885), S 9. 
AIR 1957 Cal 98. 

—Where there is publicity and bids are invited from 
all the members of the public aod not from any 
particular persons then the auction is clearly public 
and not private. The essential and necessary element 
of auction is .competition. See Gwalior State Pre* 
emption Act. AIR 1955 N U C (Madh B) 2103. 


“Public authority” 

See also Special Relief Act (1877), S. 45. 

—State Bank of India is a “public authority”, a cor 
poration within meaning of S. 45, Specific Relief Ac 
and an ‘authority* within meaning of Art. 226 of th 
Cjnstitution. See Constitution of India, Art. 226 
AIR 1964 Mad 335. 

‘ Public carrier” 

See Motor Vehicles Act (1939), S. 2 (23). 

"Publication” 

—Word “publication” in S. 5, United Khasi-Jainti 
Hills Autonomous District (Appointment and Succes 
slon -of Chiefs :and Headmen) Act, 1959, necessarily 
implies some act on the part of the authorities t< 
give publicity to the result of election. The men 
knowledge ol the petitioner about the result canno 
be regarded as 'publication’ by the authorities con 
cerned. See United Khasi.Jaintia dills Autonomou: 
district (Appointment and Succession of Chiefs anc 
Headmen) *‘ ACt (1959) ’ S ‘ 5 ‘ A1R 1965 Assam 

"Public drain” 

-Where in a statute "public drain” has not beer 
aedned the words will have their ordinary meaning 
A site through which water of the village had beer 
Passing is a “public drain”. See Panchayats — Pepsi 

L RtcT 1 RaJ Act (8 ° f 200S) ’ S * 23# ll962) 64 PuI 

“Public funds” 

ad “ inis ^red by an organisation like co. 
"Duhbof., s ?ciety do not constitut. 

of thi k S W x! hi “ CL (b) ° f lst P r0vis0 t0 s - 0( 

“Dublin?,?^ Mu ? 1Cip 1 ft v ! B ^ughs Act. The tern 
fulSJ d «* S ? sed acc epted legal sense o 

rit! lik« 8 Dg ° administered by public aulho 

or other S w? rnm !S t ¥ uni oMity or a Local Boarc 
bav M.,n P ?? ^ authority. See MunicipaliHes-Bom 

< 18 of 1925,t s* t: 

institution” 

rubliciim^VLK^, 1101 impossible t0 Bold that! 
So*’ l ! ES *K bl1 ^ compan Y was a ‘Public institu 
SvawnY.. « the m0an,D ? °t Maw No. 5 of co-opera 
SaciehpcA f ? r ^ ed / u , n r? er the Madras Co-operativi 

might not^hft 1 3 °* J 9 ^-)*. T Be word “institution’ 
not be yory apt but it was general enouch t( 

(1956 d ) IMriLJ J£ mpany -” 1955 M “d W N 907 

“Public interest” 

See also Penal Code (1800), S. 499 Excep. 1 . 

Act!mo'S interest” in S. 47,.Motor Vehicle 
1J39, mean interest of the public which uses thi 


stage carriage and not the public in general. See- 
Constitution of India, Art. 220. AIR 1950 All 594. 

“Public nuisance” 

See Criminal P. C. (1898), S. 133. 

“Public office” 

—Government pleader in Madras holds a “public 
office" See Constitution of India. Art. 220. AIR 1961 
Mad 450 (DB). 

—Professcrs and Readers in Mysore university are 
not holders of “public office”. What is ‘public office’ 
indicated. See Constitution of India, Art. 220. AIR 

1964 Mys 159 (DB). 

“Public officer” 

—The Judge of the High Court who constitutes the 
Board and to whom appeals under S. 17, BiharLand 
Reforms Act. 1950, lie is a “public officer". See Court 
Fees Act (1870), S. 6 . AIR 1958 Pat 235. 

“Public order” 

See also (1) Public Sifety — Preventive Detention 

Act (1950), S. 3 

(2) Public Saicty— Punjab Security of the 
State Act *12 of 1953), (applied to 
Ajmer), S. 9 

— Activities of single individual do not come within 
the term. See Defence of India Rules (1902), R. 30. 

1965 (1) Cii L J 709 : AIR 1965 Madh Pra 126 (DB). 

— Expression "public order” in Entry I of the State 
Legislative List in Sch. VII of the Constitution, ex-- 
plained. See Madras Prevention of Insults to National 

Honour Act (14 of 1957), S. 5.1965(1) Cri L J 49r 
AIR 1965 Mad 11 (DB). 

— "Public order” has a comprehensive meaning so as 
to include public safety in its relation to the main¬ 
tenance of public order and maintenance of “Public 
order” involves considerations of public safety. They 
are closely allied concepts. ILR (1951) Mys 455 t 
1952 Cri L J 1526 j AIR 1952 Mys 85. 

“Public order and public peace and tranquillity”. 

See Public Safety-Preventive Detention Act .1950),. 
S. 3. 


“ 'Public order’ and ‘Public Safety’ ”. 

See Constitution of India (1950), Art. 246 (3). 

‘‘Public place”. 

See also ( 1 ) Bengal Public Gambling Act (2 of 1867),. 

S'. 11. 


( 2 ) Municipalities—Calcutta Municipal Act 
(1951), S. 229. y 

— "Public place” what is stated - Open Chabutara 
abutting on public street having unrestricted access,- 
is a public place. See Public Gambling Act (1867), 

S. 13. AIR 1955 N U C (All) 2288 1 h 

- ‘.‘Public place” - Tests - Ladies’ Second Class 
waiting room on railway station is a public place — 
Bombay Prevention of Gambling Act (1887), S. 12. 

The test of a place being a public place within the- 
meaning of S. 12 is whether it is open to the members 
ot the public or not, even though there may be certain 
conditions attached to the entry or the use thereof. 

What is required is that such a place must be open 
for entry by an indeterminate number of members of 
the public. AIR 1930 Bom 309, Rel. on. Thus Railway 
plat orms are places to which any member of the 
public has and is permitted to have access* Waiting 
Railway stations are obviously for the fact- 
lity of the members of the public who travel by 

Rai mw* 6 ? asS0Dgers , of classes holding 
Railway tickets of certain classes are entitled to and 

are permitted to have access to the ladies’ waitinv 

rooms. Merely because one of the two rooms has been 

reserved for a section of the public, namely, female? 

nnh y iU d k° eS DOt mean that [t is a Place to which the 
public have no access, or are not Denning vl 

access. AIR 1920 Lah 202; AIR P 1930 Sind 90j AIR. 
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'1953 Sau 112 and AIR 1938 Bom 484 (FB), Disting. 
(1961) 2 Guj L R 501 s 1961 (2) Cri L J 638 t AIR 
1961 Guj 182 (183, 184) (Pr 1) (DB). 

“Public policy”. 

See Contract Act (1872), S. 23. 

4 Public Premises”. 

See Houses and Rents — Punjab Public Premises 
and Land (Eviction and Rent Recovery) Act (31 of 

1959), S. 2 (d). 

'Public purpose”. 

See also (1) Bombay Land Requisition Act, Ss. 5, 0. 
(2i Constitution of India, Art. 31 (2). 

(3) Houses and Rents — U. P. Temporary 
Accommodation Requisition Act (1947), 
S.3. 

(4) Houses and Rents — W. B. Premises 

Requisition and Control (Temporary 
Provisions) Act (5 of 1947), S. 3 (i). 

(5) Land Acquisition Act (1894), Ss. 2 (f), 

3 (f), 4 and 6 . 

(0’ Motor Vehicles Act (1939), S. 42(1). 

— Land Acquisition Act (1894), S. 40 (l) (0)—“Public 
purpose” — Acquisition of land for construction of 
students’ house as part of expansion programme of 
educational institutions for public education—Acqui¬ 
sition is for “public purpose” and is valid—AIR 1905 
•3 C 040, Disting - AIR 1905 S C 995, Rel. on. (1965) 
69 Cal W N 1073. 


“Public safety”. 

• —“Public safety” ordinarily means security of the 
public or their freedom from danger. In that sense, 
anything which tends to prevent dangers to public 
health may also be regarded as securing public safety. 
The meaning of the expression must, however, vary 
according to the context. 1950 Mad W N 435 : 1950 
Mad W N (Cri) 115 a 195U Rai L W 389 i 1950 All 
•L J 4S5 » 1950 S C I 418 : (1950) 2 Mad L J 390 : 63 
Mad L W 929.51 Cri L J 1514 i 1950 S C R 594 : 
AIR 1950 S C 124 (127, 128) (Pt G) (Pr 8 ). 


“Public Servant”. 

See (1) Bombay Land Requisition Act (1940), S. 6 
(4) (a). 

(2) Criminal P. C. (1898), S. 197. 

(3) Panchayats - Punjab Gram Panchayats Act 

(1951), S. 42. 

(4) Penal Code (1800), S. 21. 

“Publish”. 

See Penal Code (1800), S. 499* 


“Publisher”. , _ . . . , icft7 x 

See Press and Registration of Books Act (1807), 

S. 3. 

•Pucca adatiya”, who is. , 0 , Q 

See Contract Act (1872), Ss. 80,182, 211 and 219. 
Pucca structure”. 

A “Pucca structure” is defined in S. 2 (7) of W. B. 
Non-Agricultural Tenancy Act, 1949. It is a structure 
constructed mainly of brick, stone or concrete or 
any combination of these materials See Tenancy 
L / ws _ west Bengal Non-Agrmultural Tenancy Act 
(20 of 1949), S. 2 (7). (1958) 62 Cal W N 505. 

‘Pullimichavaram”. 

- “Pullimichavaram” is interest on loans advanced 
to the state or on loans which were recognised by 

the state as binding on it. ILR (1952) T C 472. 
^eTuTconstitution of India, Arts. 310-311. 

( 2 ) Criminal P. C. (1898), S. 32. 

(3 Industrial Disputes (Appellate Tribunal) 
Act (1950), S 22,1). 

(4) Penal Code (1860), S. 53. 

(5) Probation of Offenders Act (1958), S. 4. 


"Purchase”. 

— Policy holders trust fund — Directors of Insurance 
Company authorised to invest trust fund in purchase 
of house property — “Purchase” held included con. 
struction of new building. See Insurance Act (1938), 
S. 27. A (n). AIR 1956 Mad 316 (DB). 

“Purchaser’s advance and deposit”, 

#— The mere use of the term “purchaser’s advance” 
cannot alter the substance of the transaction any 
more than the mere use of the words "deposit”. The 
fact that the parties choose to call it this or that is 
relevant but not conclusive and in order to determine 
the true nature of a transaction it is necessary to 
view it as a whole and to consider other factors. See 
Civil P. C. (1908), O. 0, R. 2. AIR 1955 S C 590. 

“Purdanashin”. 

See (1) Contract Act (1872', Ss. 16 and 19A. 

(2) Criminal P. C. (1898), Ss. 205, 503. 

(3) Evidence Act (1872), Ss. 101-103 and 111. 

"Purport”. 

• — Word “purport” has many shades of meaning. 
It means fictitious, what appears on the face of the 
instrument; the apparent and not legal import and 
therefore any act which purports to be done in exer¬ 
cise of a power is deemed to be done within that power, 
notwithstanding that the power is not exercisable. 
See Administration of Evacuee Property Act (1950) 
(As Amended by Act 1 of 1960), S. 8 (2-A). AIR 1961 
S C 365. 


“Purporting or professing to be done”. 

— The expression "purporting or professing to be 
done” in S. 142, Calcutta Port Act, 1890, cannot be 
interpreted to exclude acts which are either improper 
or even mala fide. See Calcutta Port Act, S. 142. AIR 
1951 Cal 460. 

“Purporting to aci”. 

— Calcutta Port Act (3 of 1890), Ss. 142, 3, 4, 112 
(1) and 135 —Suit for compensation against com- 
missioners for short delivery — Applicability and 
scope of S. 142 - Expression "any person in S. 142 

— Commissioners for port not excluded — Nature ot 
duty and liability of Commissioners - Expression 
"purporting to act" - Meaning of explained. See 
Calcutta Port Act (3 of 1890), S. 142. 1964 Cal L J 
56 : 68 Cal W N 814. 

"Purpose”. 

— The words “purpose” and “objects” have been 
treated in the Societies Registration Act, I860, as 
synonymous words. See Societies Registration Act 
(I860), S. 12. AIR 1959 All 598. 

[Reversed on facts in AIR 1902 All 610]. 

"Purpore and object”. 

— Distinction between word “purpose” in S..12 (1) 
and the word “object” in S. 13. Companies Act, 19 0, 
pointed out. See Companies Act (1950), S. U (l). 
AIR 1957 Cal 234. 

“Purpose of justice”. _ 

— The words “purpose of justice” in Cl. 13, Letters 
Patent (Cal) are advisedly general and wide so as not 
to fetter the discretion of the High Court in any way 
To attempt to define these words will be to defeat 
the amplitude of the provision. See Letters Patent 
(Cal) Cl. 13. AIR 1951 Cal 129. 

"Putravakasam” right. 

— “Putravakasam” property elymoligically means 
monertv given to a son but it is not disputed that it 
includes also property given to chlldren > JJ^t” is 

consistent with gift made by father tob'scmior 
or to all the members of the tavazhi. AIR lan* 

987 (991) (Pt D) (Pr 12) (DB). 
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"Quasi judicial.” 

See (1) Civil P. C. (1908), S. 24. 

(2) Constitution of India, Art. 220. 

‘‘Question.” 

—In S. 16, U. P. (Temp.) Control of Rent and Evic¬ 
tion Act, the word ‘question’ means called in ques¬ 
tion as regards its reasonableness or practicability and 
could not mean “challenging its legality”. See Houses 
and Rents - U. P. (Temporary* Control of Rent and 
Eviction Act (3 of 1947), S. Id. AIR 1959 All 675 
(DB). 

“Question of private importance.” 

See Constitution of India, Ait. 133 (I) (c). 


‘‘Quorum.” 

—Meaning stated—‘‘Quorum" fixed by Rules or B>e. 
laws — Stipulated quorum not present — Anything 
done by committee is not valid — Sime applies to 
adjourned meeting unless there is provision to con¬ 
trary. AIR 1955 NUC (Raj) 5743 (DB). 


“Raised.” 

—Word ‘‘raised” in S. 11A (2), Orissa Tenants Relief 
Act has to be read in the light of its context and not 
independent of it. It means “raised before the collec- 
tor” and not before any authority or tribunal other 
than the collector. See Tenancy Laws — Orissa 
Tenants Relief Act (5 of i955i (as Amended by Orissa 
Act 29 of 1902), S. ll-A(2). 31 Cut L T 996 i ILR 
(1965) Cut 219 i AIR 1906 Orissa 1 (DB). 

“Rashly.” 

See Penal Code (I860), S. 336. 

“Rate.” 

-Mysore ViUage Panchayats and Local Boards Act 
(10 or 19o9)i S. 73 (4) — Interpretation — Levy and 
—Meaning°f explained. See Panchayats—Mysore 
yjkge Panchayats and Local Boards Act (10 of 
1959.1, S. 73 (4). (1962) 40 Mys L J 863 (DB). 

“Raw materials." 

-The expression “raw materials" in R. 25 (b) of the 
Rules framed under S. 85, C. P. and Berar Munici¬ 
palities Act, ought to be construed as used in the 
sense ot those basic materials which are required for 
the production of the finished articles which the 
manufacturer, manufactures within municipal limits 
and not in the sense of the manufactured material in 
their raw state. See Municipalities—C. P. and Berar 
Municipahues Act (2 of 1922), S. 85. 1957 M P L J 
378 (Nag). 


“Ready-made clothing.” 

expression “readymade clothing" meai 
lothing which is ready for immediate use and whic 

J\. n, t ea wl 0 5 such US0> See CottOD Cloth and Yai 

A?r'i953 AU*2451DBk‘' 3 ( * 1933 C " L J 612 
“Realise.” 

MtK,?m!, S fl- 28 ' Industrial Finance Corp< 

ration \ 1948, haS beeQ Used t0 eoable tbe cor pc 

d«h?A' t0 recover Possession of any portion of i 
debtor s property which may be in the custody of 

right S', The word is not intended to grant th 

^ Industrial Finance Coi 
Poration Act (1948), S. 28. AIR 1956 All 14. 

“Reasonable.” 

See Income-tax Act (1922), S. 0. 

‘Reasonable and probable cause.” 

( aee Tort—Malicious Prosecution. 

“Reasonable opportunity.” 
i>ee Constitution of India, Arts. 220 and 311 (2), 

s7a°S!n!m 0 ^ P0rtU x n r ity J t0 show «■<■**” 

s* Arts ' 220 and 311 (2 >- 


“Reasonable time.” 

—Words at all reasonable times-Words indicate not 
continuous process throughout entire day but only 
at certain times which, in circumstances of particular 
case, are reasonable. See Sales Tax—Andhra Pradesh 
General Sales Tax Act (0 of 1957), S. 23 (2). (1962) 1 
Andh L T 499 : ILR (1962) Andh Pra 103G i (1902) 
13 S T C 860 i 1962 Andh W R 98 (DB). 

“Reason to believe ” 

See Penal Code (1800', S. 489B. 

“Rebate ” 

See Income-Tax Act (1922), S. 10 (4) (b). 

—“Rebate” means relinquishing part of the liability 
by a person entitled to with a view to persuade a 
person liable to follow a paticular conduct which 
such person was not otherwise compelled. See Sales 
Tax—PravaDCore-Cochin General Sales Tax Act (11 
of 1125), S. 8 . 1960 Ker L T 749. 

“Rebuilding.” 

—Meaning of “rebuilding” and ‘repairs’ explained. 
See Houses and Rents — West Bengil Premises Rent 
Control (Temporary Provisions) Act (1950), S. 12 (1) 
(h). AIR 1957 Cal 227 (DB). 

“Receipt.” 

—Receipt may be actual or constructive. One of the 
forms of constructive receipt is adjustment of cross¬ 
claims. See Bencal Agricultural Income-tax Act (4 
of 1944), S 4. AIR 195S Cal 579 (DB). 


"Receipt of income.” 

—In S. 7, Bengal Agricultural Income-tax Act, the 
words “receipt of income" are not used in ordinary 
sense. See Bengal Agricultural Income-tax Act (4 of 
1944), S. 7. A I R 1958 Cal 579 (DB). 


‘‘Received.” 

—Technically and from the point of view of con¬ 
struction the word “received” iD O. 21, R. 89 (1) (b) 
Civil P. C, is not limited to any qualification such as 
“received through the Court”. See Civil P. C. (1908). 
O. 21, R. 89. AIR 1956 Cal 462. 


“Recitals.” 

‘Recitals’ in a deed—The expression 'recitals’ in a 
document means ‘statements in a deed, agreement or 
other formal instrument, introduced to explain or 
lead upto the operative part of the instrument.’ Gene¬ 
rally recitals are divided into ( 1 ) narrative recitals 
which set forth the facts on which the instrument 
is based, and ( 2 ) introductory recitals which explain 
the motive for the operative part. Where the recitals 
are clear but the operative part is ambiguous, the 
recitals govern the.construction. Normally a recital 
* S , ev j dence a . s against the parties to the instrument 
and those claiming under them. In an -action on the 
instrument itself the recitals operate as an estoppel, 
though that would not be so on a collateral matter. 
Ram Charan Das v. Girja Nandini Devi, (1965)3 
SC R 841« (1965) 2SCVVF 837 » (1966) 1 S C I 
6 L ; AIR S C 323 (327, 328) (Pt C) (Pr 9). 

‘‘Reconstituted.” 

'J vords “l * 10 Gram Panchayat stands reconsti. 
in S. 10 (8) of Orissa Gram Panchayats Act, 

iy48, explained. See Panchayats — Orissa Gram 
P-hayats Act (15 of 1948), S. 10 ( 8 ). I L R (1964) 

“Reconstruction.” 

,7^ er r; recon ff r t u ?f ion ”, ls constiuctlon. Reconstruo- 
ted bmldujg will fall within ambit ot the nouhcanon 
dealmg with building constructed during specified 
years and will give exemption from operation of East 
PuDjib Urban Rent Restriction Act, 1949 .See Houses 
?„ n ^ en i s — East Punjab Urban Rent bevtriction Act 
(3 of 1949), S. 3, AIR 1932 Punj 204 (DB). * 
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“Record.” 

—In S. 40 (4) of the U. P. Municipalities Act, the 
words ' and when such action is taken the reasons 
therefor shall be placed on record” contemplate the 
existence of a written order and that too a self con¬ 
tained one giving reasons in support of theorder. The 
woid ‘record’ is also used in the sense of order or 
judgment. See Municipalities — U. P. Municipalities 
Act {2 of 1916), S. 40 (4). 1961 All L J 467. 

—Calling for record — “Record” means not only the 
impugned orders and judgments but also all other 
documents which are relevant for purposes of doing 
jusi'ce. See Houses and Rents — UP Control of 
Rent and Eviction Act (3 of 1947), S. 7-F. 1959 All 
LJ 263. 

—All proceedings which constitute evidence on 
which the assessment order is passed must be regard¬ 
ed as ‘record’ for purposes of S. 35, Income-tax Act. 
1922. See Income-tax Act (1922), S. 35. AIR 1957 
Bom 134 (DB). 

•'Record of any proceeding.” 

See Criminal P. C. (1898), S. 435. 

“Record of suit.” 

—Words “record of the suit” in R. 10 of Patna High 
Court General Rules and Circular Orders (Civil) 
(1954) contemplate and include three classes of 
documents namely (i) which have been exhibited as 
evidence in the case, (ii) which have been filed along 
with the plaint and (i i! which have been produced 
under O. 13 of the Civil P. C. See Civil P. C. (1908), 
O. 13, R. 1. AIR 1961 Pat 242. 

“Recover.” 

—Word “recover” in S. 54 (2) does not include 
equitable set off. See Sale of Goods Act (1930), S. 54 
(2). 1964 All W R (HC) 539. 

“Recur” “stay.” 

—‘To recur’ simply means ‘to occur again’ or to 
repeat; the word connotes distinct and different repe¬ 
titions of the same act. It is impossible to understand 
how a man who has overstayed repeats himself every 
day or every moment in that act of overstay. Over¬ 
staying is a continuous idea because stay itself is a 
continuous idea. In the context ‘stay’ means ‘dwell’ 
which again is a continuous act and not a repetition 
of several acts. 36 Mys L J 936 : 1959 Cri L J 622 : 
AIR 1959 Mys 130 (138) (PtB) (Pr 8 ). 

“Redelimit.” 

See under Words and Phrases — “Delimit.” 
“Redemption.” 

*—“Redemption” is an act of redeeming which in.its 
ordinary meaning is equal to bringing off a charge 
or obligation by payment. See Income-tax Act (1922), 
S. 2 (1) (a). AIR 1961 SC 487. 

“Reduction.” 

•See C. P. and Berar Irdustrial Disputes Settlement 
Act (23 of 1947), S. 31 (1). AIR 1964 S C 1690. 

“Reduction in rank.” . 

See (1) Central Civil Services (Temporary Service) 
Rules (1949), R. 0 (ii). 

(2) Constitution of India, Art. 311 (2). 
“Re-erection.” 

—The word “re-erection” in S. 13, East Punjab Urban 
Rent Restriction Act, 1949, was not intended to apply 
to such a contingency as opening of three doors in a 
wall, within the meaning of S 13. See Houses and 
Rents - East Punjab Urban Rent Restriction Act (3 
oi 1949', S. 13. AIR 1955 NUC (Punj) 4015. 

‘Refreshment.” 

-Word “refreshment” in S. 35 of the Calcutta Police 
Act does cot have the limitation that the refreshment 
is only spirituous refreshments which only cheer but 


do not invigorate. The word would include ordinary 
refreshment which has nothing to do with alcohol 
or liquor spirit or any drug which intoxicates. See 
Calcutta Police Act (4 of 1800), S. 35. 1965 (1) Cri 
L J 679 : AIR 1965 Cal 312 (DB). 

“Registered dealer.” 

—Expression “registered deeler” in the Orissa Sales 
Tax Act, 1947, is defined in S. (f) of the Act, and 
means a dealer registered under this Act. The word 
ordinarily means a dealer validly registered under 
the Act. See Sales Tax — Orissa Sales Tax Act (14 of 
1947), S. 2 (f). AIR 1965 Orissa 44 (DB). 

“Registered document.” 

—‘‘Registered document” means document registered 
under the law prevailing in India. See Limitation Act 
(1908), Art. 116. AIR 1964 Mad 527 (DB). 

“Regularity.” 

—‘Legality’ and “regularity” are well understood 
terms arid well recognised grounds of judiciat 
interference on an appeal or revision. An order is 
‘irregular’ if the procedure followed is in violation of 
the principles of ^natural justice and fair play. See 
Constitution of India, Art. 220. AIR 1957 Andh Pra 
55 (DB). 

“Regulate.” 

—The expression “regulate” means, according to 
dictionary “to control by rule,’ 'subject to restriction,’ 
‘moderate,’ “adapt to requirement.” The word ‘regu¬ 
lating’ occurring in S. 68 (2) (o), Motor Vehicles Act, 
confers power on State to frame a role directing the 
painting of transport vehicles witha particular colour. 
See Motor Vehicles Act (1939), S. 68 (2) (o). ILR 
(1962) 2 Ker 540. 

—It is not correct to contend that S. 48 (c), Motor 
Vehicles Act relates only to original timings and not to 
any revision or alteration thereof. The use of the 
word “regulate" in S. 48 (c) negatives such a conten¬ 
tion. See Motor Vehicles Act (1939), S. 48(c). AIR 
1955 NUC (TravCo) 2506. 


‘Regularly performed”. 

—In illustration (e) appended to S. 114, Evidence Aot, 
he words “regularly performed” mean done with 
iue regard to form and procedure. See Prevention 
)f Corruption Act (1947), S. 3. 1955 Cri L J 609 : 
MR 1955 Punj 65 (DB). 

‘Regulating slaughter house”. 

-Words “regulating slaughter house” in Cl. (k) of 
5 174 (2), U. P. District Boards Act do not mean to 
n’clude prohibition of slaughter — See U. P. District 
Boards Act (10 of 1922), S. 174 (2) (k). 1956 Cri L J 
. ATR 1956 All 335. 


“Regulation”. 

—Whether or not “regulation” of an activity in¬ 
cludes its total prohibition depends upon the nature 

of the activity and the facts of the case. In the 
context of S. 5, Opium Act, 1878, the word includes 
restriction and also prohibition of the opium trade. 
See Punjab Opium (Restriction on Oral Comsumption) 
Rules (1957). AIR 1958 Punj 400. 


"Rehearing”. 

—It is new consideration of case on pleadings and 
depositions already in case. AIR 1955 .NUC (Cal) 
3323. 

“Re-instatemenf*. 

See Constitution of India, Art. 311. 


iting to”. 

e phrases ‘ relating to” or “arising out of” are 
:es of comprehensiveness — Suits which eitner 
tly or indirectly relate to or arise out of moxt- 
; would come within mischief of Itemi 7 of first 
dule of the City Civil Courts Act (West Bengal 
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Act 21 of 1953). See W. B City Civil Courts Act (21 
of 1953), S. 5 (4). (1962) 66 Cal W N 767. 

—Expression “suits or proceedings relating to or 

arising out of mortgages of.immovable pro- 

perty” in Item 7 of 1st Schedule of W. B. City Civil 
Courts Act—Words “relating to” and “arising out of” 
are phrases of comprehensiveness and suits which 
directly or indirectly relate to or arise out of mort¬ 
gages tall within the mischief of Item 7 —Similar 
phrases from different enactments considered. See 
West Bengal City Civil Courts Act (21 of 1953), 
S. 5 34). (1962) 66 Cal VV N 767. 


"Relating to or connected with election”. 

—Words "relating'to or connecled with the election” 
in S. 5, United Khasi-Jaintia Hills Autonomous Dis¬ 
trict (Appointment and Succession of Chiefs and 
Headmen) Act are of wider import and the word 
‘election’ covers the entire process. See Uoited Khasi- 
Jaintia Hills Autonomous District (Appointment and 
Succession of Chiefs and Headmen) Act (1959), S. 5. 
AIR 1965 Assam 83 (DB). 

“Relating to winding up”. 

See Banking Companies Act (1949, as amended in 
1953), S. 45A. 


“Release”. 

•SeeT. P. Act (1882), S. 5. 

“Religion”. 

See Constitution of India, Arts. 25, 20 (b). 

—The term "religion” whatever its best definition, 
clearly refers to certain characteristic types of data 
(beliefs, practices, feelings, maods, attitudes, etc). 
It primarily involves some immediate consciousness 
of transcendent realities of supreme personal worth 
vitally influencing life and thought, exressing them¬ 
selves in forms which ure conditioned by the entire 
stage of development reached by an individval and 
his environments and tending to become more 
explicit and static in mythologies, theologies, philo- 
sopies and scientific doctrines. See Hindu L, 3 w — 
Religious Endowments-Temple. AIR 1961 Mad 265 
(DB). 


“Religious charity”. 

--Feeding charity conducted during ten days o 
nathothsava in a temple during particular month- 
'Jnly Brahmins fed-charity having no connectio; 
with temple management nor with deity establishe< 
therein — tFeeding done in separate premises — Heh 

k f u ^ was P u blic charity that it was solely 
charitable endowment, that there was no associatio; 
between the charity and the festival and that there 
rare the charity was not religious charity. See Madra 
, Religious and Charitable Endowments Ac 
(19 of 1951), S. 9 (13). AIR 1961 Mad 258 (DB). 
“Religious feeling”. 

-Feeling of Hindus against cow-slaughter is “Reli 
p 2 r e j Qg !’, not feflliD £ °f superstition. Se 

m lfes (2) c " LJ 134 

“Remaining witnesses”. 

See Criminal P. C. (1898), S. 250. 

“Remand”. 

-—“Remand” and “dismi3sed”-Meaning. 

Kemand’ implies a termination of the proceedings 
th . e appellate authority is concerned. Th< 
term dismissed implies a final disposal by the tribu 

l Jo re iTo lh MLi he case of the suitor. (I960) 39 ITf 
(DB) AIR 1960 Mad 406 (409, 4l0) (Pt D > t Pr 13 
‘‘Remitted”. 

ff tonce /V etnme ?| the °rder assume, 

DUnishm«n\ f the c ? nvictlo L n , and only reduces th< 
punishment in part or whole. See Municipalies - 


U. P. Municipalities Act (2 of 1910), S, 13D (j), ILR 
(1957) 2 All 235, 

“Removal”. 

See also (1) Constitution of India, Art. 311. 

(2) Penal Code (I860), S. 424. 

“Removal and dismissal from service”. 

—“Dismissal” includes removal. Dismissal proper 
ordinarily disqualifies the servant from future em¬ 
ployment but dismissal in shape of removal does _not 
do so. See C P. and Berar Home Guards Act (15 of 
1947), AIR 1961 Madh Pra 261 (DB). 

“Removal from service”. 

See Constitution of India, Arts. 226 and 311. 

“Remove”. 

See (1) Public Servants (Inquiries) Act (1850), S. 2. 
(2) Railway Establishment Code, Vol. 1, para. 
1708, Proviso. 

-"Remove” and ‘vacate his office’. 

In the absence of any definition of the word 
“remove”, the ordinary meaning of that word has 
to be taken in interpreting S. 197, Criminal P. C. 
To “remove” means “to take off or away from the 
place occupied.” Taking away from the office of the 
President or Vice-President may happen by act of 
remaval by the Government or by the act of the 
President or the Vice-President vacating the office on 
an appropriate reso’ution being passed by the Muni¬ 
cipal Council. Sec* Criminal P.C. (1898), S. 197. 1905 
(2) Cri L J 379 : AIR 1965 Mys 253. 

“Remuneration”. 

0 — Word “renumeration” in Art. 314 of the Consti¬ 
tution is not used in ary limited sense as mere salary. 
If a person was in receipt of a payment, or in receipt 
of a percentage, or any kind of payment, the amount 
he would receive annually, in respect of this, would 
be remuneration. Statutory right of passage benefit is 
in the nature of allowance. Under Indian Indepen¬ 
dence Act, it is nude a part of remuneration earned 
by members of the Indian Civil Service. See Consti¬ 
tution of India, Art. 314. AIR 1962 S C 505. 

O-Bonus in industrial sense is an addition to the 

wage and is a remuneration. See Banking Companies 
Act (1949), S. 10 (1) (b) (iP, (Prior to iis Amendment 
in 1950). AIR 1960 S C 12. 

"Rendered continuous good service for not less than 
fifteen years”. 

—Expression “rendered continuous good service for 
not less than 15 vears"—Meaning of, exp'ained. See 
Municipalities-Calcutta Municipal Act (1923), S. 50 
(d). ILR (I960) 1 Cal 833. 

“Rendered illegal”. 

0-Words "rendered illegal” do not mean “held illegal 
—Employee participating in illegal strike—Employer 
is not prohibited from taking action against him 
before it Is declared illegal. See C. P. and Berar 
Industrial Disputes Settlement Act (23 ol 1947), S 42 
(1) (g). AIR 1964 S C 1087. 

“Renewal”. 

—Despite the use of the expression "renewal” in the 
Rules e. g. R. 7;(1) and R. 11, Madras Cinematograph 
Rules, 1933, the issue of a certificate in form D would 
really be ajfresh grant each time it is made. See 
Cinematograph Act (1918), S. 5(3). 1957 Cri L I 
737 s A I R 1957 Mad 684* 

“Renewal of permit”. 

See Motor Vehicles Act (1939), S. 58 (2). 

‘'Bent”. 

See also (1) Houses and Rents - — M. P. Accommo¬ 
dation Control Act(23 of 1955), S 4 (a) 
(2) Houses & Rents-West Bengal Premises 
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(3) Municipalities — Bombay Provincial 

Municipal Corporations Act (59 of 
1949), S. 139. 

(4) Orissa Agricultural Income-Tax Act (24 

of 1947, S. 2(a)(1). 

(5, Funjab Urban Immovable Property Tax 
Act (17 of 1940), S 4 (l)(g\ 

(6> Tenancy Laws — Calcutta Thika 
Tenancy Act (W. B. Act2 of 1949), S. 0. 
(7) Tenancy Laws —Madras Estates (Aboli¬ 
tion arid Conversion into Roytwari) Act 
(20 of 1948;, S. 23 (a) (ii). 

— Acommodation provided rent free to workmen — 
Collection made from workmen for conservancy and 
repairs cinnot be termed rent. See Puniab Urban 
Immovable Properly Tax Act (17 of 1)40) S. 4 ^1) (j». 
1LR (1957) Punj 1640. 

—Inclusionof sweeper’s charge. See Houses and Rents 
—West Bengal Premises Rent Control (Femoorary 
Provisions) Art (17 of 1950) 2 ( 8 ). 58 Cal W N 

607 . AIR 1955 NUC (Cal) 2339 (DB). 

“Rent due”. 

jl—Words “rent due” mean rent that shall remain 
unpaid. See Debt Laws — Madras Agriculturists 
Relief Act, (4 of 1938). S. 9-A (a) (i) AIR 1933 Mid 
249 (FB). 

“Rent then due”. 

—Word ' due” is used in two different senses. In 
some statutes it has been held so mean all moneys 
owed or payable even though their recovery may be 
barred bv law of limitation. In other statutes, a more 
restricted meaning has been given to this word and 
that is money legally recoverable or those that can be 
recovered by legal action. The words “rent then due” 
in S. 12(3) (b),(Bombay R.H L and H. R C Act, 1947 
should be construed to mean all rents in arrears or 
outstanding, including rent which cannot be reco¬ 
vered through piocess of the Court owing to the bar 
of limitation. See Houses and Rents — Bombay Rents 
Hotel and Lodging House Rates Control Act (57 of 
1947), S. 12 (3) (b). HR 1956 Bom 365. 

^See also (1) Income-tax Act (1922), S. 10 (2) (v). 

(2) T.P. Act (1882), Ss. 72(b), 108(1). 

—Distinction between "repair ’ and “reconstruction” 
nointed out. See Houses and Rents—Madras Buddings 
(Lease end Rent Control) Act (25 of 1949), S. 11 (2). 

AIR 1958 Mys 77. 

“Repair and and re-erection . 

—The expression ‘repair’ signifies restoration to the 
original condition. Anything which substantially im¬ 
proves or materially alters a thing from its original con¬ 
dition cannot be said to be merely a repair of that thing; 
it will be bringing into existence an improved thing, 
an altered thing, a new thing for all intents and pur¬ 
poses. But it cannot be forgotten that‘repair involves 
an element of renewal; yet renewal of the "hole or 
substantially the whole ’and not a lesser part or the 
whole cannot be said to be ‘repair’. 

Where the entire shop building except the verandah 

in question was materially al-ered and improved in 

structure and quality and the verandah was only a 
subsidiary part of the building, when the rest of the 
building has been re-erected in the sense of its having 
been substantially improved and materially altered 
ircm its original condition, it cannot be said that the 
verandah atone was merely repaired. The building 
ss a whole has to be looked at as a smftlc entity and 
not cut it up into minor parts'and each little subsi. 
diary part regarded as an whole by itself. 

(1911) 1 K. B 905, Foil.; A I R 1933 P C 222, Relied 


“Representative”. 

See Civil P.C. 1908). Ss. 11, 47. 

"Repngnant”. 

See Constitution of India, Art. 254. 

““‘.Repugnant to” really means "inconsistent with” 
and when two enactments cannot stand together at 
the same time and one law is inconsistent with another 
law when the command or power or provision in the 
one law conflicted directly with the command, or 
power or provision in the other. See Debt Laws- 
(Travancore.Cochin) Holding (Stay of Execution 
Proceedings) Act (8 of 1950), S. 1. AIR 1953 Trav-Co 


"Reputed thief”. 

See Bombay Police Act (22 of 1951), S. 122 (d). 
“Required bona fide”. 

See (1) Houses 6 c Rents—Andhra-Pradesh Building? 
(Lease, Rent and Eviction) Control Act (15 
of I960), S. 10 (3). 

(2) Houses 6 c Rents—East Punjab Urban Rent 

Restriction Act (3 of 1949), S. 13 (a). 

(3) Houses 6 c Rents —W B. Premises Rent Con¬ 
trol (Femooiary Provisions) Act (1948), 
S. 11 (1) (f). 

(4) Tenancy Laws—Calcutta Thika Tenancy 

Act (1949), S.3 (iv). 

"Required to be done”. 

—Word “required” in expression "required to be 
done” in S. 80, Trade Marks Act, means needed or 
found needful. See Trade Marks Act (1940, S. 80. 
AIR 1959 Bom 21. 

“Requirements of discipline”. 

—“Retirements of discipline” means maintenance of 
discioline. See Punjab Agricultural University Act 
(32 of 1991), S. 0 (13). (1965) 67 Punj L R 830. 

"Requisite.” 

See Limitation Act (1903), S. 12, Explanation. 

“Requisition ” - 
See Income-tax Act (1922), S. 3. 

—Per Desai J. — Word "requisition” in S 54 (9), Cr. 
P. C. is of wide import, but it is doubtful if it in¬ 
cludes a verbal order. See Cr. P. Code (1898), S. 54 
(9). 1955 Cri L J 1120 i AIR 1955 All 438 (DB). 

—The term “requisition” is used in the sense of tak¬ 
ing possession of property for the purpose of the 
State or for such purposes as may be specified in the 
statute authorizing a public servant to take posses¬ 
sion of private property for a -specified purpose 
for a limited period in contradistinction to acquisi¬ 
tion of property by which title to the property gets 
transferred from the individual to the State or to 
public body for whose benefit the property is ac¬ 
quired. In ‘requisition’ the property dealt with is 
not acquired by the State but is taken out of the con- 
troUot the owner for the time being for certain 
specified purposes. Even for this limited purpose, 
however the owner becomes entitled to compensation 
because ‘requisition’ of the property amounts at 
least to a temporary deprivation of the property. 
ILR (1955) Nag 364: AIR 1955 Nag 153 (157) (Pt B) 
(Pr 9) (DB). 

“Requisitioning” and "Acquisition.” 

—“Requisitioning and Acquisition” are different 
concepts in law, requisitioning implying only a 
temporary deprivation of the owner, of the use and 
possession of a property, acquisition implying a 
transference of the property, or all the rights there¬ 
to. In requisitioning the title remains with the 
owner, but he is excluded by State from the right to 
possession or enjoyment of the property, but the 

acquisition is the acquiring of the entire title or the 
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ornroDiiated owner whatever the nature or extent of 
that title may be. 1960 Ker L J 224 : (1960) 1 Ker 
L r 364 « ILR (1960) Ker 464 t 1960 Ker L T IS 1. 

“Re-sale.” 

See Civil P. C. (190S),O. 21, R. 71. 

“Rescue.” 

—“Rescue” within meaning of S. 225. I. P. C. means 
forcibly liberating or recovering prisoner from 
custody. There must be intention and use of 
violence. See Penal Code (I860), S. 225. AIR 1955 
N U C (Pepsu) 250S. 

"Reservation.” 

—"Reservation” can be small portion of the main — 
Seven out of ten appointments going to candidates 
belonging to different communities coming under the 
heading .‘backward classes’ — Appointments are not 
invalid. See Constitution of India, Art. 16 (4). AIR 
1956 Mys 20 (DB). 

“Reserves.” 

See Business Profits Tax Act (1947), Sch. 2, 
R.2tl). 

"Reside.” 

See (1) Criminal P. C. (1898), S. 488. 

(2) Divorce Act (1869), S 3 (3). 

(3) Hindu Marriage Act (1955), S. 19. 

(4) Houses and Rents — Delhi and Ajmer Rent 
Control Act (1952), S. 13 (l) (d). 

"Residence.” 

See (1) Debt Laws — Displaced Persons (Debts Ad- 
justment) Act (1951), S. 2 (6) 

(2) Income-tax Act (1922), S. 4-A. 

(3) Hindu Marriage Act (1955), S. 19. 

(4) Mysore House Rent and Accommodation 

Control Order (1941), Cls. 6 (c) and 9 (3). 
"Resident.” 

See (1) Part B States (Taxation Concessions) Order 
(1950), Para. 6, Proviso 2 (a). 

(2) Tenancy Laws—Chota Nagpur Tenancy Act 
(8 of 1908), Ss. 46 (3), (4). 

"Residential.” 

The word "residential” and other cognate expres¬ 
sions such as, ‘reside’,‘residing’,‘resident 1 ,‘residence’, 
residences’ and ‘occupy’ occurring in several sta¬ 
tutes have variously, shaded but elastic meaning. A 
per [°P. i; ordinarily said to "reside” where he lives 
with his family. ;The word "residence” connotes two 
elements (1) actual or physical habitation and (2) the 
intention to remain there permanently, that is, for 
an unlimited time. In its ordinary sense the word 
reside ’ carries with it the idea of permanence, that 
is for any length of time, as well as continuity. The 
word‘residence’ denotes a dwelling house where a 
person lives in a settled abode. In other sense, resi- 
aentlal house is a dwelling house as distinct from 
a house of business, warehouse, office, shop etc. 
Residential house is a buildiDg used as a place of 
anode, in which, people reside or dwell in contra- 
aisuoction to one which is used for commercial or 
r U n D n^ purp0SfS * ILR (1957) Punj 1558 : 59 Punj 

(p£ 17, 5 1S) A 1 R 1957 PUnj 293 l296, 29?) lPt B) 


" R * s identiil establishment.” 

o® ^cutta Industrial Area Rationing Regulal 
U'io, LI. 10 (2). 

"Residential purpose.” 

See also (1) Delhi Ajmer-Merwara Rent Control 
(1947), S 9 ( 1 ) (e). 

( 2 ) Houses and Rents — Delhi and A 
Rent Control Act (38 of 1952), J 
(1) (®)* 

--Where a vacant piece of land is being taken ur 
for Tesi dential purpose, the only pur 
that can be conceived in the circumstances is tha' 


lessee is to put up a buildiDg for his residence on 
that vacant land. See Rules for Grant of Lands in 
Jammu acd Kashmir Provinces for Building purposes. 
AIR 1961 J & K 66 . 

"resides ” 

See (1)C. P. Code, O. 5, R. 4. 

(2) Hindu Marriage Act (1955), S. 19. 

"Residing.” 

—Per Cbakravarti J. — Word "residing” in cl. 10 (2), 
Calcutta Industrial Area Rationing Regulations (1943) 
cannot possibly mean mere residence but means 
residence together with taking of meals. See Calcutta 
Industrial Area Rationing Regulations (1943h S, 10 
(2). 1852 Cii L J 1257 j AIR 1952 Cal 565 (DB).j 

"Residing in commeosality.” 

—For the purposes of suo-?. (3) of S. 13, Delhi and 
Ajmer Rent Control Act, 1952, a person is said to be 
‘‘residing in commensality” with the tenant if he is 
living jointly with him having a common mess with¬ 
out paying for his food, and without payiDg any rent 
to him See Houses and Rents — Delhi and Ajmer 
Rent Control Act, 1952, S. 13 (3). A I R 1962 
Punj 474. 

"Residing together.” 

See Divorce Act (1869), S. 3 (3). 

"Respectable.” 

See Criminal P. C. (1893), S. 103. 

"Respondent.” 

See Hindu Marriage Act (1955). Ss. 24, 25. 
"Restricted estate.” 

See Hindu Succession Act (1950), S. 14 (l). 
“Restrictions.” 

See Constitution of India, Arts. 19 (5) and 19 ( 6 ). 

"Retrospective operation.” 

See Interpretation of Statutes. 


"Resumption,” 

e-Word connotes takiDg back what is given—What 
is resumed is not the property of persons from whom 
it is taken back by the rightful owner. Raj Rajendra 
Malojirao Shitele v. State of M. P. AIR 1953 Madh 
Bha 97 (1U3, 104, 121) (Pt E) (Prs 16, 75) (FB). 

• —Resumption and acquisition — "Resumption” 
implies taking back of the land by grantor when such 
takiDg back is due to breach of some condition of 
the grant—There is no question of payment of com¬ 
pensation — But when resumption is not due to 
breach of any condition, it is acquisition within 
meaning of Ait. 31. A of the Constitution. See Consti¬ 
tution of India, Arts. 31, 31-A and 31-B. AIR 1954 
Raj 291 (FB). 

"Retain.” 

•—One "retains” only what one already possesses 
and the word "retain” is wholly inappropriate for 
the purpose of conferring a fresh right. See Police 
Act (1801), S. 2. AIR 1965 All 142 <FB). 

^[Overruled on another point in A IR 1961 SC 


-Word "retain” in S. 183 (1) (b), U. P. Tenancy Act, 
carries with it the connotation that the landholder 
wrongfully supports the right of the person who is in 
wrongful possession and denies the right of the per¬ 
son who is rightfully entitled to possession and allows 
the person wrongfully in possession to continue in 
possession on the basis that he has an established 
right to continue in possession as against the claimant 

Laws—U. P. Tenancy Act 
(17 of 1939), S. 183 (l) (b>. A I R 1958 All 500. 

—Dictionary meaning of the word “retain” is to keeD 
possession of or to keep in possession. See Tenancy 
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Laws — West Bengal Estates Acquisition Act (1954), 
S. 6. (1936) 60 Cal W N 979. 

“Retained ” 

—Government order stating that “following minimum 
stall is retained for purposes of civil supplies work 
. . Use of the word “retained” shows that the staff 
was retained as permanent if it was permanent, and it 
was retained temporarily, if it was temporary. See 
Constitution of India, Art. 311. (1964) Raj L VV 353. 

‘‘Retention.” 

““Retention” — “Re*employment” — Retention in 
service, which means continued employment in the 
service in which an employee has been serving, is 
quite a different thing irom re-employment of an 
employee after he has retired. Consequently, a deci¬ 
sion not to re-emplov is verv different from a decision 
not to retain. 62 Cal W N 765 : A I R 1958 Cal 657 
(65S) (Pt A) (Pr 5) (DB). 

—The word “retention” in S. 6, Bihar Land Reforms 
Act has been used with a.purpose. It contemplates a 
continuity of the right in the outgoing proprietor or 
in other words, the right of possession over the lands 
specified in the section which were in the proprietor 
from before are allowed to continue as such even 
alter the change was provided therein, namely, the 
vesting of the estate. See Tenancy Laws—Bihar Land 
Reforms Act (30 of 1950), S. 6. AIR 1958 Pat 589 
(DB). 

[Overruled on another point in AIR 1903 S C 454.] 

“Retrenched” and “retrenchment.” 

See Industrial Disputes Act (1947), S. 2>F. 

“Retrenchment.” 

See Industrial Disputes Act (1947), Ss. 2 (oo), 25-F, 
25-FF and 25-J. 


“Return.” 

See Sales Tax— M. P. General Sales Tax Act (2 of 
1959), S. 22 (4) (a). 

“Reval intion.”:' 

See Municipalities—Calcutta Municipal Act (33 of 
1951), S. 172 (2). 

“Revenue.” 

See tl) Constitution of India, Art. 266. 

(2) Civil P. C. (1908), 0. 21, R. 60 (2) (b). 

“Revenue Case.” 

See Madhya Pradesh Land Revenue Code (2 of 
1955), S. 41. 

“Revenue Court.” 

See (1) Civil P. C. (1908\ S. 9. 

(2) Criminal P. C. (189S), S. 195 (2). 


“Revenue Officer.” 

See Representation of the People Act (1951), 
S. 123 (7) (f). 

—The Chief Commissioner or the Administrator as 
he is called in the Manipur Land Revenue and Land 
Reforms Act, I960, has the right of review under 
S. 96 of the Act. Under the Act he is the highest 
Revenue Authority. See Manipur Land Revenue and 
Land Reforms Act (33 of I960), S. 96. AIR 196o 
Manipur 3. 


“Review.” 

—The term review means a Judicial re-examination 
of the case in certain specified and prescribed cir¬ 
cumstances. This is the ordinary legal significance 
of the term. ILR (1957) Punj 1629 : A I R 1958 
Punj 63 (67. 68) (Pt C) (Pr 14) (DB). 

“Revised valuation.” 

See Municipalities—Calcutta Municipal Act (33 ot 
1951), S. 172 (2). 

“Revision.” 

See (1) Civil P. C. (1908), S. 115. 


(2) Industrial Disputes Act (14 of 1947), S. 15. 

(3) Criminal P. C. (1898), Ss. 435, 439. 

“Right.” 

—A right is an interest which is recognised and pro¬ 
tected by law. Immunity is one aspect of right and 
entitles the possessor to see that none interferes with 
it. It also furnishes him with a complete answer to 
any action intended to interfere, with that right. See 
Civil P. C. (Amendment) Act (1951), S. 20. AIR 
1958 All 775 (DB). 


“Rightfully paid.” 

—According to dictionary meaning of the word 
“rightful”, a payment in order to be rightful pay¬ 
ment must be one in conformity with what is right 
or Just or fair or equitable. See Contract Act (1872). 
S. 145. A I R 1959 Madh Pra 297. 

“Right to future maintenance.” 

See (1) Civil P. C. (1908), S. 60 (l) (n). 

(2) T. P. Act (1882), S. 0 (dd). 

“Right to practice.” 

See Advocates Act (1901), S. 58 (3). 

“Right to sue.” 

See Limitation Act (1908), Art. 120. 

“Riot.” 

—Meaning of, and distinction between “riot” and 
a “civil commotion" indicated. AIR 1965 Madh Pra 
32 (33, 34) (Prs 7, 8) (DB). 

“Rioting.” 

See Penal Code (1800’,, S. 140. 

“Riparian.” 

—Word “riparian” is relative to the bank of a natural 
stream. It means “of, on, river bank”. To be a 
riparian owner, one has to own some land abutting 
on the natural stream concerned. See Riprian rights. 
1962 Ker L J 45. 

“Riparian rights” and “Riparian land.” 

—Riparian land may be described as land which is 
on the bank of a stream and which extends from 
that bank to a reasonable depth in land. A I R 1919 
Mad 1152: 34 Mad L J 223, Foil. 1953 B L I R 613: 
I L R 32 Pat 937 i A I R 1954 Pat 320 (324) (Pt D) 
(Pr 26) (DB). 

“Room in a hotel.” 

• -Room in a hotel must be a part of the hotel and its 
user must be connected with the general purpose of 
the hotel of which it is a part — Space in a hotel let 
out for carrying on business as hairdresser—Barber s 
shop, one of the amenities provided to lodgers-Room 
is “a room in hotel.” See Houses and Rents — Delhi, 
Ajmer, Merwara Rent Control Act \9 of 1947), S. 2(b). 
AIR 1959 S C 1262. 

‘Royalty.’ 

—Important features of royalty indicated — Payment 
is in proportion to quantity of mineral removed— 
Basis for payment is agreement—Levy, of surcharge 
from outstill contractors held not to be ‘royalty but 
tax or cess requiring legislative sanction. See Madhya 
Pradesh Land Revenue Code, 1954 (2 of 19oo), 
S 143. AIR 1960 Madh Pra 129 (DB). 

—“Royalty” on minerals under Bihar Minor Mineral 
Concession Rules. 1904, is used in secondary sense to 
signily that part of the reddendum which is variable 
and depends upon the quantity of minerals taken out. 
Royalty is a payment made to the landowner by the 
lessee of the mine in return of the privilege of work¬ 
ing it. It differs from rent. It is a kind of levy in pro¬ 
portion to the minerals, worked. It is an impost by 
the Government though its origin was riveted in the 
concept of royal prerogative. Royalty under the rules 
is a compulsory exaction and recoverable in the event 
of non-payment as arrear of land revenue. See Const!- 
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tution of India, Art. 390 (23). AIR 1955 Pat 491 

(DB). , , ^ 

—"Royalty” is a pjyment made to an owner tor the 
rigbs to exploit his property. It is, therefore, indis¬ 
putable that it would be open to the State as being 
the owner of the minerals to charge a royalty whe¬ 
ther directly by itself or through a contractor. Fur¬ 
ther, a royalty may be charged as so much per weight 
or on the value of the produce. See Constitution of 
India, Sch. 7, List 2, Item 23. AIR 195S Raj 140 
(DB). 

—“Royalty” is, inter alia, a charge by the owner of 
minerals from those to whom he gives the concession 
to remove them and the charge is on production, the 
rate being fixed according to weight. Fixation of 
different rates of royalty depending upon where the 
mineral extracted is going to be consumed is against 
the very pnnciole of royalty. S»e Constitution of 
India, Art. 14. AIR; 1956 Raj 161 (DB). 


all rites that are considered proper according to the 
cult of Srimit Chaitanya Mahapravu. ILR (19 j*I A 
Cal 207 (DB). 

“Sadhu.” 

—A mahant and a Brahmachari who are persons 
leading a pious and religious life can very well come 
within the meaning of the term, “sadhu" in the 
proviso to S. 8 (l)(a) (>'), Bihar Hindu Religious Trusts 
Act 1951. See Bihar Hindu Religious Trusts Act (1 
of 1951), S. 8 (1) (i) (ii), Proviso. 1959 B L I R 338. 

“Sahan Sarak.” 

— Survey map— Entries in Municipal Khasra pre¬ 
pared under Calcutta Survey Act — Entry ‘sahan 
sarak’ — Unless rebutted, the entry would mean that 
the disputed land is a part of the road since the com¬ 
mencement of the Bihar and Orissa Municipal Act 7 
of 1922. and therefore the Municipality has got title 
to the disputed land. ILR 44 Pat 416. 


“Ruinous.” 

—"Ruinous” or ‘dangerous’ means that the house 
may come down any time. It does not mean it must 
come down or that the fact that it has not come 
down for some years makes it less dangerous. See 
Municipalities — Indore Municipal Act, S. 71. 1960 
M P L J 697. 


“Rule. 


>} 


—A “rule” alter all, is that which prescribes or lays 
down a general standard or guide to conduct, and 
when such a general established standard or guide 
to conduct is made effective from a certain date and 
has behind it the sanction of a statutory provision, 
then the general principle of conduct so laid down 
is a statutory rule, haviag the force of la w from the 
date fixed for the commencement of its operation. 
See Constitution of India, Art. 309. AIR 1964 Madh 
Pra 248 (DB). 

[Reversed on facts in AIR 1907 S C 1294], 

“Rule of law.” 


—The term Rule of law in brief connotes the undis¬ 
puted supremacy of law and envisages a state of 
thiogs in which every one respects the law and 
where law has to be followed by every one collec- 
bvely and individually, by the citizens as well as the 
State. 1956 Madh B L J 642 : Madh BLR 1956 Civ 
413 : ILR :(1956) M B 330 > AIR 1936 Madh B 
103 (168) (Pt B) (Prs 10,11) (DB). 


“Rules of procedure.” 

~-The expression “rules of procedure” occurring in 
Art. 208 (2) should be given same meaning given to 
that expression in the marginal note to cl. (1). The 
€ *pression means rules relating to procedure and 
conduct of business of legislature. See Constitution of 
India, Art. 208 (2), AIR 1953 Orissa 111 (DB). 

"‘Ryot.” 

See Tenancy Laws - Madras Estates (Abolition 
and Conversion into Ryotwari) Act (27 of 1948), 


“Sacking.” 


--Word “sacking” in Sch. 2, Clauses 1 and 11. S 3a Cus 

°°? s . • »t 0s no * 0r d«narily mean twist, yarn, rop 
and twine. None the less the word ‘sacking’ has beei 
gjven a more extensive meaning by adding the word 
cloth, bags, twist, yarn, rope and twine in the bracket 

r^? 3a . C “ st . oms Acl (1578), Sch. II, Cls. 1 and 11 
(1961) 65 Cal W N 1200. 

“Sadachar.” 


- Sadachar according to the cult of Shrimat ChaL 
tanya Mahapravu is not an ordinary sadachar, means 
good conduct or morals, but it means performing of 


‘Sajhidar.’ 

—A “Sajhidar” is a partner in cultivation. He is 
neither a servant nor an employee on wages of the 
person whose sajhidar he is. The yeild which results 
from his cultivation is the earning jointly of the two 
persons. The share that the sajhidar gets is thus his 
share of the produce and not a substitute for any 
wage payable tr> him See U P. Agricultural Income- 
tax Act (3 of 1949), S. 10 (3). 1961 All L J 149. 

“Salami.” 

#—“Salami” is a payment by the tenant as a present 
or as price for parting by the landlord with his rights 
under the lease of a holding. It is a lump sum pay¬ 
ment as consideration for what the landlord transfers 
to the tenant. When a tenant pays ‘salami’ he does so 
in order to get in return an estate in the land owned 
by the zamindar. ‘Salami’ is therefore not rent. It 
cannot be called ‘revenue.’ within the meaning of 
the word used in the definition of agricultural income 
under S. 2 (1) (a) of the Assam Agricultural Income, 
tax Act, 1939—AIR 1953 Assam 47, Reversed. AIR 
1954 Cal 555, Affirmed. See Assam Agricultural In¬ 
come-tax Act (9 of 1939), $.2 (a) (i). AIR 1957 
S C 729. 

—‘Silami’ is quite different from rent, whatever may 
be the figure of standard rent it can always be prov¬ 
ed that salami was the amount paid in addition to 
that rent. See Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) Act (3 of 
1948), S. 9. ILR (1951) 1 Cal 547iAIR 1935 N U C 
(Call 1147. 

—Amount paid by lessee towards costs of repairs of 
premises for purposes of devalopment is not premium 
or salami. Sea West Bengal Premises Rent Coatrol 
(Temporary Provisions) Act, 1949, S. 7. AIR 1932 
Cal 56. 

“Salary ” 

See Employees’ Provident Funds Act (1952), S. 1. 
“Sale.” 

See also (1) Constitution of India, Art. 230 (1) (b). 

Sch. 7, List 9, Entry 54. 

(2) Income tax Act, S. 10 (2) (vii). 

(3) Prevention of Food Adulteration Act 
(1954), S. 2 (13). 

(4) Punjab Excise Act (l of 1914), S. 26. 

(5) Sale of Goods Act (1930), S. 4. 

(6) Sales Tax; — Bengal Finance (Sales Tax) 

Act (0 of 1941), S. 2(e). 1 

(7) Sales Tax — Madya Pradesh Sales Tax 
Act (30 o! 1950), S. 5. 

(8) Transfer of Property Act (1882), S. 54. 

—■“Sale”—Transfer of property for valuable consi- 
deration, held, was “sale.” See Sales tax — Bihar 
SaleMax Act (VI of 1944), S. 2 (g). AIR 1951 Pat 1$ 

\Dd). 
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“Sale and transfer.’’ 

—The word “transfer” is a larger word and the word 
“sale” is a specific word. A transfer may be by means 
of lease, by means of a mortgage or by means of 
sale or in any other mode. Where it is clear from the 
document transferring a business that the transferor 
has not retained any control over the affairs of the 
business after the transfer, the transfer amounts to a 
sale. AIR 1966 Bom 110 (114) (Pt C) (Pr 10). 

‘ Sale of goods.” 

S^e Government of India Act (1935), Sch. 7, List 2, 
Entry 43. 

“Sale or transfer.” 

—In construing S. 12 B, Income-tax Act, 1922 Court 
should not give the expression “sale or transfer” its 
technical meaning, nor must they attribute, to the 
expression, a transaction clothed with all the legal 
formalities. A sale or transfer presupposes the exist¬ 
ence of property which is sold or transferred. It 
presupposes transfer from one person to another of 
the right in the property. See Income-tax Act (1922), 
S. 12-B. AIR 1954 Bom 95 (DB). 

“Salisnama ” 

—Means an agreement to refer— Word is erroneously 
used for an award. 1950 All L J 277 : 1950 All W R 
323:1950 All Cri Cas 94:51 Cri L J 1346 : AIK 
1950 All 501 1501, 502) (Pt. B) (Pr 5). 
“Samaradhanai.” 


—Though usually equation has been sought to be 
made of Samaradhanai with Brahmana Bhojana, in 
the South India, and particularly in the charities 
established by the Chettiars and Mudaliars, the 
feeding is not confined only to the Brahmines. It 
is generally understood as a poor-feeding. See Hindu 
Law — Religious Endowment — Construction. AIR 
1960 Mad 467 (DB). 


“Same and similar.” 

—Although the word ‘same’ is frequently, loosely 
used in the sense of ‘similar,’ the word ‘similar’ never 
m°ans ‘same,’ since similarity implies existence of 
two or more objects for comparison. The word 
‘similar’ in S. 54, Partnership Act does not mean or 
include ‘same.’ See Partnership Act (1932), S. 54. AIR 
1956 Punj 49 (DB). 

“Same parties.’' 

See Civil P. C. (1908), S. 10. 


“Same transaction,” 
See also Criminal 


P. C. (1893), Ss. 235, 239 (d). 


‘Santan.” 

-Ordinarily the word “santanera” means both sons 
and daughters. But considering circumstances res¬ 
tricted meaning of male issue should be given to the 
word. AIR 1955 N U C (Cal) 570. 

‘Santan’ and ‘Nissantan.’: 

—Though the expression ‘santan’ connotes all classes 
of issues or heirs, whether male or female, yet in a 
particular context it may be restricted to male heirs 

only. 

Held, that the word‘nissantan’ used in a village 
note, a person having no male or famale issue and 
there was nothing in the context to justify the giving 
of a narrow me.niLg to it. AIR 1961 Orissa 9 (12) 
(PtC) (Pr 14) (DB). 

“Santhathi” 

—The etymological meaning of '“Santhathi” is 'issue 
of the body.’ The expression ‘Santbathis Paramparai 
used as a word of limitation to define the estate 
taken by a person has, however, :ome to acquire the 
larger* significance of ‘heirs.’ (1954) 2 ML J (And)bra) 
30 , 1954 Mad W N 713 :67 Mid L W 1205 : 1954 
Andh L T (Civil) 27 i AIR 19 d 4 Andhra 2 (4) (Pt C) 
(Prs 11, 12). 


—The word ‘santhathi” in a deed of settlement con¬ 
strued. AIR 1962 Mad 369 (372) (Pr 9)(DBj. 

‘Saranjam.’ 

Nature of saranjam estate indicated. See Bombay 
Rent-Free Estates Act (XI of 1852), Sch. B, R. 10 
AIR 1960 SC 1272. 

—By ‘saranjam’ is meant a political grant made in 
emsideration of political or military service. AIR 
1961 Bom 11 (14) (Pt A) (Pr 5) (DB). 

‘Sarvaswathanthiromai.’ 

—Word “sarvaswathanthiramai” occurring In a settle¬ 
ment or gift deed indicates an absolute estate. (1958) 
1 M L J 335. 


“Satisfied.” 

See Criminal P. C. (1893), S. 145. 

—Word ‘satisfied’ in S 4 (h). Bihar Land Reforms Act, 
1950, must be construed to mean “reasonably” satisfi¬ 
ed. It must be on adequate material. It is not 
capricious satisfaction but must be capable of being 
tested in an objective manner. See Bihar Land Re¬ 
forms Act (30 of 1950), S. 4 (h). AIR 1956 Pat 104 
(DB). 

“Satisfied on evidence.” 

See Divorce Act (1869), S. 14. 

'Saunjidari right.’ 

—Meaning of, stated. AIR 1955 N U C (Punj) 4601. 


“Sayers.” 

—‘Sayers’ would mean large tracts of water which 
are enclosed by land. 62 Cal W N 49 : AIR 1958 Cal 
114(117,118) (Pt C) (Pr 14). 


'Scheme of consolidation.’ 

USee Tenancy Laws — U. P. Consolidation of Hold¬ 
ings Act (V of 1954), S. 16.A (2). AIR 1965 S C 484. 

'Scire facias.” 

—Writ of ‘scire facias’ is a Latin phrase meaning 
that you cause to know— Various meaning? indicat¬ 
ed. See Constitution of India, Art. 226. AIR 1969 
Andh Pra 123 (DB). 


Sealed.” 

■The word ‘sealed’ in Election Rules in Statute 18, 
. 4 (iv) of Nagpur University means "stamped with 
seal” and not “closed by gum’’ See Nagpur 
niversity Act (5 of 1923), Statute 18, R. 4 (iv). ‘AIR 


is:? ms /nm 


<4 S 62SODU1’ 

See Industrial Disputes Act (1947), S. 25-A (2\ 


cond offence.’ , 

Prevention of Food Adulteration Act (1 Jo4)» 

L6(l). 

!C rets. M 

lee Post Office Act (1893), S. 52. 

!curc.” 

'he verb/'to secure” has a wide meaning and the 
inition most appropriate in the context ot S. 7 (iv) 
Court-fees Act is to make secure or certain or to 
ke safe. SeejCourt.fees Act (1870), S. 7 (iva) (UP). 
R 1956 All 492 (DB). 

icuring” 

Vord "Securing” in S. 3, U. P. Industrial Disputes 
t, 1947, can only be interpreted to mean o make 
ure or safe" and not “to get-hold or possession of 
mething desirable) as the result of effort or contrl- 
ice” See U. P. Industrial Disputes Act ys or 
17), S. 3. AIR 1955 N U C (All) 1732 (DB). 

'he word “security” in O. 21, R. 90 (Andhra 
lendment) should be taken to be com P[f|f ns ^ 
tugh to include a ‘surety’. It is not possible having 
ard to the etymological sense of the word sec 
.’ employed in the Civil Procedure Code that any 
er particular meaning, as if security is a t 
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art could be implied. It does not therefore, exclude 
the guarantee which can be provided by any surety. 
(1944) 2 Mad L J 205 : A I R 1945 Mad 13, Rel on. 
Meaniog given in Stroud’s Judicial Dictionary quoted. 
AIR 1962 Andh Pra 175 (176) (Ft B) (Pr G). 

“Security.” 

—Word "security” is a word of general import mean¬ 
ing nothing more than an assurance. Anything that 
makes the money more assured ia its payment or 
more readily recoverable, is a security and may range 
from a personal bond or promissory note or guarantee 
or eveD a mere pledge of something of no intrinsic 
value, to a mortgage of property from out or which 
money can be realised See Companies Act (195b), 
S. 528. A I R 19G3 Ker 123. 

“Security of State.” 

See also (1) Constitution of India, Art. 19 (2). 

(2) Public Safetv — Punjab Security of the 
State Act (L2 of 1953), S. 9. 

“Seduction.” 

See Penal Code (I860), Ss. 366, 366A. 

“Seize.” 

See also (!) Criminal P. C. (1893), S. 550. 

(2) Customs Act (1878), S. 178A. 

“seizure.” 

—“Seizure” is talcing possession contrary to the 
wishes of the owner of the property. See Salas Tax— 

te la ., G2n , eral Sa,es Tax Act (U of 1125), S. 17. 

ml£M B T 5:1963 ll> CriLJ18(,! Ai« 

“Separate property.” 

See Hindu Women’s Rights to Property Act (1937), 
o. 3 (1) 

“Servant." 

• —Master, servant and independent contractor, who 
are, explained — Master employing servant — Later 
authorised to employ persons — Such persons, if 
servants of master, has to be determined on facts of 
the case. AIR 1955 S C 404 (407,412). 

—Word "servant” in S. 25, Merchant Shipping Act, 
means a servant in the constant employ of the owner 
A mere engagement of a person to supply seamen 
does not make that person a servant within meaning 

ifSxA IHMHCU 1 339. hiPfiDg A °' <21 ° f 192,) ' 
“Served.” 

—Word “serve” in S. 34 (I), Income-tax Acf, is not 
to he construed as ‘issue’. See Income-tax Act (1922), 
S* 34(1). AIR 1956 All 657 (DB). 

“Service.” 

See Constitution of India, Art. 311 (2). 

—Meaniog of the word “services” generally is occu- 
Pa ? 01 ? a servant—The word as used io 

sab cl. (Hi) of S. 3 (at, Preventive Detention Ac“ 
UyoU), merely means “the means and methods neces. 
sary for regulating and maintaining supplies” of some 
general demand. See Public Safety — Preventive 

(Hi '- 52 cri l j ■ 

“Service of notice.” 

•-There is!no ground to construe the words “the 
date of service of notice” in Art. 158, Limitation Act, 
to mean only a notice in writing served in a formal 

Hnn °| r ’ I l S ea ! S for “ al , as wel1 as ^formal intima- 
S C 66 S 6 60 Arb,lratlon Act (l940 ^ S * 14 (2). A I R 1962 

“Settled accounts ” 

See also Limitation Act (1908), Art. 85. 

--Settled accounts are those which have been aereed 

thin! 6 ? ! he ? artle '’ acceptance of the account by 
me party to whom they were sent can also be inferred 


by his conduct. See Civil P* C. (1908), O. 20, R. 16. 
1959 M P C 222. 

“Settled jagir lands." 

—When the term settled Jagir lands is used in the 
notiScation, it refers to those jagirs where cash rents 
have been enforced. See Tenancy Laws — Rajasthan 
Land Reforms and Resumption of Jagirs Act (Oof 
1952), S. 21. 1958 Raj L W 408. 

“Settlement.” 

—The word “settlement” in S. 6, Bihar Land Reforms 
Act, 1950, does by implication suggests that in the 
process of vesting the right to porsessioQ in such 
lands is also vested in the state. See Tenaucy Laws— 
Bihar Land Reforms Act (30 of 1950), S. 6. AIR 
1958 Pat 589 (DB). 

.Overruled on another point in AIR 1963 S C 454.] 
“Setting up ” 

See Wealth Tax Act (1957), S.5(l) (xxi). 1964 Ker 
L T 543 : A I R 1965 Ker 183 (DB). 

“Sexual intercourse.” 

See (1) Divorce Act (1369), S. 19 (1). 

(2) Penal Code (I860), S. 375. 

“Shafi khaleet." 

—“Khaleet” literally means “mixed up”. Shafii Khaleet 
is a “participator in aopendages”. See Mahomedan 
Law—Pre-emption. AIR 1963 Raj 1^5 
“Shall.” 

—Meaning of. 

See (l) Interpretation of Statutes. 

(2) Words and Phrases—“May”. 

® “The use of the word "shall” in S. 56, U. P. Court 
ot Wards Act is not conclusive of the question whe¬ 
ther the provision is mandatory, intention has to bo 
gathered from the whole of the statute — Tests to see 
whether provision is directory or mandatory indicated. 

^i P p5^ r , to . nVardsAct(4ofl912 t' s 58 - ai r 

1960 S C 444 (a). 

—The word “shall” in S. 183, Sea Customs Act, is to 

A 19 a 64'?:^25 Sa (DB e r. CUSt ° mS ^ ,1S7S '' $ 193 - 

—Mere use of the word “shall” does not make a provi¬ 
sion imperetive. The nature of the provision must de¬ 
pend upon the context and collocation in which the 
word is used and must be gathered from the intention of 
the legislature from the tour corners of the Act it«elf. 
8.82, Representation of the People Act, 1931 is 

o l0ry * Se0 Representation of the People 
Act (l9ol>, S. 82. AIR 1954 Pat 225 (DB). P 

7\ V °i r o d -i Shall, . in S * ? 2, Representation of the People 
n ’ r j’ ? asts 00 the petitioners a duty to implead 
a l the duly nominated candidates as respondents. 
However, the prescription provided by the word 
shall has to be considered as merely directory, the 
neglect of which does not affect the validity of the 

f° r mV0l n 6 c ny other consequence than a 
liability to a penalty if any were to be imposed by the 

Tribunal for breach of the prescription. See Repre- 

Pepsu 133°(DB) C ° P ° A ° l (1951,1 S * S2 ‘ A 1 R 1»53 

—Where word ‘shall’ is used, presumption is that its 
use is imperative and not merely directory, parti 

culariy where it is addressed to a Court or public 
servant aod when aright or benefit depends on ,Is 

3JJ ! ve use * Ther . e ‘S nothing in the context or 
manifest purpose of the rule to indicate that the 
legislature did not intend to use the word ‘shall’ 
appearing in R. 2 of O 14 of Civil P. C as a wo d 
of command. A I R 1938 Pat 230, A I K 1934 *11 936 

preted as merely being directory and the criterion ?oi 
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deciding whether failure to comply with such a pro¬ 
vision is a mere irregularity or invalidates the whole 
proceedings is whether the statute itself provides 
any penalty or other consequences for the failure to 
comply. See Arbitration Act (1940,', Scb. 1, R. 2. AI R 
1956 Punj 7. 

‘Shell apply accordingly”. 

— Sales Tax—Central Sales Tax Act (1950), S. 9 (3) — 
Expression “shall apply according!}” — Expression 
means ‘shall apply as the stated circumstances sug- 
gest’ (conceded point). See Sales Tax — Central Sales 
Tax Act (1950\ S. 9 ^3'. (1963) 14 STC 587 (Mys). 

“Shall be compelled to be a witness”. 

See Constitution of India, Art. 29 (3). 

‘‘Shall be deemed”. 

—In S. 441, Companies Act has introduced a statu¬ 
tory fiction. In the section, the legislature has used 
the words “shall be deemed to commence” instead 
of “shall commence” and what is signified is that 
although the winding up of a company does not in 
fact commence at the time of the presentation of the 
petition it nevertheless shall be taken to commence 
from that stage. In this context ‘deemed’ means ‘sup¬ 
posed’, ‘considered’, ‘ construed” ‘thought, taken to be’ 
or presumed’. See Debt Laws — Displaced Persons 
(Debts Adjustment) Act (1951), S. 19 (2). AIR 1960 
Punj 476. 


“Shall be deemed to have been done”. 

—When a statute enacts that something shall be 
deemed to have been done which in fact and truth was 
not done the Court is entitled and bound to ascer¬ 
tain for what purposes and between what persons the 
statutory fiction is to be resorted to and full effect 
must be given to the statutory fiction and it should be 
carried to its logical conclusion. A I R 1953 S C 244, 
Foil. 55 Pnnj L R 451: 24 Com Cas 5Si I L R (1954) 
Punj 566 : A I R 1954 Punj 21 (22) (Pt D) (Pr 19) 
<DB). 

“Shall be final”. 

—Use of the words decision “shall be final”, when 
precludes, questiouinn of the decision, indicated. See 
Travancore.Cochin Shops and Establishments Act 
(9 of 1125), S. 41 (3). 1957 Cri L J 637: AIR l9o7 ker 

55 (DB). 

Shall be held”. 

—lust becuase the words used in S. 14 (1). Hindu 
Succession Act, are ‘shall be held’, it does not neces¬ 
sarily follow that merely on that account tnese words 
have no reference back to the past. It is well esta¬ 
blished that when the word ’shall occurs in a 
statute, the intention is directed more towards its 
imperative character, to show command, more than 
points towards its futility. It :is 0 ,^V, 10U J'. f “ 
though the words are “shall be held which prima 
facie may be of a prospective character, yet there 
are good reasons to give these words also a larger 
operation. See Hindu Succession Act (19o0), S. 14 (1). 
AIR 1959 rat 75. 

[Reversed on facts in AIR 1903 Pat 330.] 

“Shall be kept ready for instant use”. 

-The use of the word “shall” in the .expression 
“shall be kept ready for instant use in S. 3d (4), 
Factories Act. casts an obligation upon the manager 
or occupier of a factory to keep ready at all times 
besides a confined space the suitable breathing aP- 
paratues, reviving apparatus, belts and r0 . pes 

instant use whether any person entered the w d 

space or not. whether the entry has been made with 
permission or not and whether any need for the use of 
these appliances arises infact or not. SeeFac t° r '^ 
Act (1948), S. 30 (4). 1958 Cri L J 8oSi AIR 19o8Bom 

257 (DB). 


“Shall be laid before the Parliament”. 

In the case of a statute directing rules to be laid 
before the Parliament or the legislature, without any 
condition attached, the rule is only directory. See 
Madras Motor Vehicles Rules (1940), R. 134A. AIR 
1956 Andhra 129 (DB). 

“Shall be transferred”. 

—Words “shall be transferred” in S. 29 (1), Patent 3 
and Designs Act, 1911 means "shall stand trans¬ 
ferred”. See Patents and Designs Act (1911', S. 29 (1)* 
AIR 1961 All 101 (DB). 

“Shall be written by presiding officer”. 

See Criminal P. C. (1893), S. 265(1). 

“Shall employ”. 

Q -‘Shall-.emplov’ means and includes ‘shall continue 
the employment’ of. See Banking Companies Act 
(1949), S. 10(1) (prior to its amendment in 1950). AIR 
1960 S C 12. 


“Shall have force of law”. 

—Words “shall have force of law” in S. 31 (3), J. & 
K. Constitution Act, mean nothing more than “shall 
become law” or “shall acnuire the character and 
quality or status nf law”. See Jammu a , n ^ 
Constitution Act (XIV of 1990 Smt.), S. 31 (3). 1960 
Cr L J 62: AIR 1960 J & K 1 (DB). 

“Shall have regard to”. 

See also (l) Companies Act (1913). S. 12 (>) (a). 

(2) Houses and Rents — W. B. Premises 
Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 12(l)(h). 

(3) Motor Vehicles Act (1939), S. 47. 

“Shall pay on turnover”. 

-Words “shall pay on turnover” in S. 3, U. P. 

Tax Act, 1948 must be interpreted as indicating that 

an assessee is liable to pay the tax on turnover in 
each assessment year. It is not to be interpreted to 
mean that actual payment of the tar to the GDvern- 
ment has to be made before the expiry of the as ess- 

mentyear. The liability arises on the first day ot an 
assessment year and is not a liabihtv ,n respect of 

each day of that year. se r e n Sa ' e JL Ta ?, "J? V n n j 1 

Act (15 ot 1948), S. 3. AIR 1956 All 35 (DB). 

“Shall presume”. nqi7 , c a 

See(l) Prevention of Corruption Act (1J4,), b. 4. 

(2) Evidence Act (1372), S. 4. 

“Shamilat deh”. 

-The “shamilat deh” is a plot of uncultivated Avasle 
land in every village reserved for the purpose* of 
of common pasture* for assemblies of the people, 
for tethering of village cattle and for possible extern 
sion of village dwellings. As a rule it is regarded as 
common property of originalsettlersandth^rdes. 
idants. See Custom (Punjab). AIR 195o NUL (t'unj) 
(DB). 


share is movable property but n f otl ^ e . sam f 
in which a bolt of cloth or bag of 1 ^ 

in a company belongs to a to aUy different cat 
of DrODertv, it is incorporeal in its nature and 

S ol i bundle Of rights and obb^a* 

lonstitution of India, Art. 19 (l) (f). (S) AIR 1 Jj7 
341. 


ere the word ‘sharer’ is not defined in a waiib 

!ul AB(S«rtS?* State), Cl. 18. 1957 M P L J 
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'Shares" and “share scrips". 

-Shares are not same thing as share scrips. See Court 
Fees Act (1870), S. 7 (iv) (a). AIR 1965 Puni 314. 

"Sharkayan Shikmi”. 

—The Sharkayan Shikmi means only co-sharers in 
the property and not relations by blood. See Wajib- 
Ul-Arz. A I R 1955 NUC (Raj) 298 (DB). 

“Shawls". 

—Word ‘shawl’ as used in cl. (m) of Second Schedule 
of the Railways Act means the Kashmere shawl of 
special value and not things of inferior quality as 
that of Alwan, Tushi, or ordinary chadar. See Rail¬ 
ways Act 1 1690), S. 75. AIR 1957 Pat 328 (DB). 

“Shop.” 

See also (1) Bombay Shoos and Establishments Act 
(LXXIXof 1948), S. 2(27) 

(2) Hyderabad Abkari Act (1318F) S. 3 (2) 
Cl. (h). 

(3) U. P. Shops and Commercial Establish¬ 
ments Act (22 of 1947), S. 2 Cl. (3). 

“Showing cause.” 

See Constitution of India, Art. 331. 


“Slum dwellers." 

—Though in popular parlance the expression “slun 
dwellers" has acquired some special meaning 
namely those who are economically and socially 
backward and who huddle themselves together ii 
dwellings in unhealthy surroundings, the term a 
such has no such technical meaning, the expressioi 
in its import is wide enough to include within it ; 
crowded place in a city inhabited by the poor anc 
there is nothing wrong in regarding persons belong 
8 na ddle income groups who liv< 

in crowded place in a city in abodes which are fa 
from heal their as being slum dwellers in a sense 
bee Land Acquisition Act (1894), S. 4. AIR 196‘ 
Mad 115 (DB). 

“Sampark." 

—■The word "Sampark” in Hindi means “contact— 
When it is said that a certain person came in “Sam. 
park with anotner, all that is connoted is that h. 
met the person and came in contact with him. Thi 
meaning of the word is not altered to the sense o 
Sambandha' in Hindi if it is used in relation to i 
meeting between a man and a woman. The wore 
bamDaik ' is so simple and well known that nobodj 
who knows the Hindi language can have thesmalles 
difficulty in understanding it. This word is not sug. 

R‘l ve . < iU 1,e , i i ,ntimacy - 1963 M P L J 489 t 196( 

Pra M4 49 a J f/LV 521: H* (1904) Midh. 

(DB) 94 ‘ A 1 R 1963 * P 301 (3 ° 5j lPt B) (Pr 14 
“Sign." 

See also (1) Bengal General Clauses Act (1 o 
1899), S. 3 (41). 

(2) Representation of the People Act (1951) 
Sa 33 

Signature*” 

k Quite true that when signature by an agent i 1 
pennissible, the writing of the name of the principa 

o^rl? gen u ,S !? garded as the signature of the prin- 
I* ?u Ut th,S result only follows when it i< 

Kin ? 6 th ® agent t0 sign the Dame of th< 

EvSn Si- 0,1 construction of a statute signature 
of ih« agenk S r n .°L fou ? d Permissible then the writing 

clttrfvb h6 p u nncipal > th ® L ageal howevei 
clearly he may have been authorised by the princioa 

cannot possibly be regarded as the siinature of t h( 

Mmd Pa ,0r the Purposes of that statute. If a statute 
requires personal signature of a person, which in. 

eludes a mark, the signature or the marie must b 

f man himself. There must be physical 
contract between that person and the signature or the 


mark put on the document. 1950 S C J 304 : 1950 
S C R435 i (1950) 18 ITR 569 : ILR (1951) 2 Cal 7 : 
AIR 1950 S C 265 (271) (Pt C) (Pr 22). 

♦“Silk." 

—In the ordinary sense, “silk” means natural or real 
silk, or something of which natural or real silk is a 
component. Without the qualification “artificial" it 
would not include rayon, and, therefore, a company 
making rayon yarn cannot be said to manufacture 
“silk” in its ordinary sense. Travancore Rayons, 
Ltd. v. Municipal Council, Perumbavoor. 1957 Ker 
L T 1155 : 1957 Ker L J 1072 : 195S Mad L J (Cri) 
5 :ILR(195S ) Ker 119 i AIR 195S Ker 149 (151) 
(Pt F) (Pr 8) (FB). 

‘‘Sir.” 

• — Word‘-“Sir” is synonymous with “kamat" and 
“zirat” and means private lands of the proprietor. 
See Tenancv Laws — Bihar Tenancy Act (8 of 1885), 
S. 110. AIR 1956 S C 305 (b). 

“Sisyaganakramey.” 

—"Sisyaganakramey” does not mean from among 
the disciples. Word “kramey" indicates order. ILR 
(1954) lCal 207 (DB). 


“Site." 

—Word “site” can properly be used to describe either 
the exact extent of land occupied by a building such 
as a shop in a bazgar or the larger area of which such 
extent forms part, eg., a factory, site of a college 
or site of a hostel. In the latter case the word “site" 
can properly include not merely the actual extent 
of land on which the building stands but also the 
ground surrounding it. In what sense the word is 
used would depend upon the context See Madras 
Cinema (Regulation) Rules (1957), R. 109 (1). 1953 
Mad L J (Cri) 460 : (195S) 1 Mad L J 410. 

“Six months.” 

— Under S. 77, Railways Act, the period of six 
months is to be counted from “the date of delivery of 
animals or goods for carriage by the railway." The 
natural meaning of these words can only be that 
the relevant date is the date on which goods are 
handed over to the railway for carriage. AIR 1955 
Assam 221 Dissented from. See Railways Act (1890), 
S. 77. AIR 1959 Mys 13. 

“Sketchy" and "vague." 

—“Sketchy" means incomplete and lacking detail — 
Vague means not clear, involving element of ambf. 
Buity—Distinction however not very real. AIR 1951 
Punj 157 (159, 160, 161) (Pt B) (Pr 5) (DB). 
“Smuggling ” 

See Sea Customs Act (1878), S. 107 (81). 

“So far as may be." 

—Expression "so far as may be” means to the extent it 
Is possible. See Municipalities — Rajasthan Munici¬ 
palities Act (38 of of 1959), S. 2, Proviso (b). 1962 
Raj LW 360. 


“Some interest." 

—The words “some interest” in O. 21, R. 59 have 
been interpreted as meaning such interest as would 
make the possesion of the judgment-debtor not on 
his own account but on account of or in trust for 
the claimant or the claimant may prove his own pos- 

See Civil P.C (1908), 0.21, R. 53. AIR 
1959 Bom 87. 


“Some person executing." 

See Registration Act (1908), S. 32. 1 

“Son." 


—uoes not include step.son. Sae Hindu Succassirm 
Act (1950), S. 15 (1) (a)! AIR 1962 Mys 140 (DB) 
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‘‘Son and daughter.” 

‘‘Son and daughter’ mean Iigitimate son and 
daughter. Sea Hindu Law — Texts. AIR 1955 Nag 
84 (DU). 

‘‘Son or daughter of such female.” 

© — Words“son or daughter of such female” in S. 15 
(2) (h), Punjab Pre-emption Act, 1913 as amended 
by Act 10 of I960, mean only legitimate son or 
legitimate daughter of the female vendor and will 
not include illegitimate son or daughter. See Punjab 
Pre-emption Act (L913) As Amended by Act (X of 
1960), S. 15 (2) (b). AIR 1965 S C 6t‘S. 


a reasonable certainty or being able in find the 
drawer of the note to present the note to him. See 
Negotiable Instruments Act, S. 69. AIR 1951 Cal 55 
(DB). 

“Specify”. 

—The word “specify” used in S. 36 (3) (iv), A. P. 
Panchayat Samithis and Zilla Parishad Act, 1959, 
means “name expressly; mention definitely.” See 
Panchavats — Andhra Pradesh Panchayat Simithis 
and Zilla Parishad Act (XXXV of 1959), S. 36 (3) (iv). 
(Before Amendment of 1963). (1964) 1 Andh W R 
118. 


‘‘Sound mind.” 

See Succession Act (1925), S. 59. 

“Space.” 

—Word "space” does not necessarily mean an en¬ 
closed area. The phrase “the space opposite the 
name of the candidate” used in R. 24 (2), U. P. 
Municipalities (Conduct of Election of Presidents and 
Election Petitions) Order, 1955, does not necessarily 
mean more than that part of the ballot paper which 
is opposite the Dame of the candidate. See Munici¬ 
palities — U. P. Municipalities (Conduct of Election 
of Presidents and Election Petition) Order (1955), 
R. 24. 1959 All LJ 4. 

“Soeaking order.” 

See Constitution of India, Art. 220. 


“Special ” 

—Special demand notice under R. 7 (g), Punjab 
Municipal Election Rules, 1952 — Meaning of the 
word “special” indicated. (1965) 67 Punj L R 141 1 
ILR (1965) 1 Punj 447. 

“Special appeal.” 

—“Special appeal” is the name given by the Rules 
of the Allahabad High Court to an appeal which 
lies from the judgment of one judge of that High 
Court in the circumstances mentioned in Cl. 10 ot 
the Allahabad Letters Patent read with Cl. 7 of the 
U. P. High Courts (Amalgamation)Order, 1948. AIR 
1961 All 381 (382, 384) (Pt B) (Prs 2. 18) (FB). 


“Special damage.” 

Special damage need not be of serious kind and 
need not result in irreparable loss. It is sufficient it 
the damage is peculiar to the person ?ud is much more 
than that shared bv other people. See Civil r. 
(1908), S. 91. AIR 1957 Andh-Pra 44. 

See also (1) Criminal P. C. (1898), S. 417 (3). 

(2) Limitation Act (190*), S. 29. 

(3) Penal Code (1800), S. 41. 

“Specially appointed”. 

-Correct interpretation of words “specially appoint¬ 
ed” in R. 2 (g), Bihar Panchayat Election Rules, UoJ, 

would be taken to refer to appointment for specific 

purpose and nothing more See Panchayats - Bihar 
Panchayat Election Rules (19o9), R. 2 (g). AIR lOoa 
Pat 446 (DB). 

“Soecial leave”. 

Spp (]) Constitution of India, Art. lio. 

6 (2, Criminal P. C. (1898), S. 420 (2-B). 

“Specified”. „ c j>» 

-Meaning and connotation of the term “specified 

in S 46 (2), Income-tax Act, 1922 n I £«! c 1 at 1 ??\ 1 t 2 ? 
Income tax Act (1022), S. 46 (2). (1962) 1 Mad L J 

201 . 

“Specified place”. 

-Words “specified place” in S. 09, Negotiable Instnu 
ments Act, cannot be used to cover a town or a city. 
It is a phrase intended to mean a place*so described 
as would enable the holder of a note to go to it with 


“Spirits”. 

—Word “spirits” covers only alcoholic liquids which 
are generally used for beverage purposes and pro¬ 
duces intoxication. Absolute alcohol is excluded from 
the scope of that expression. See Municipalities - 
Ilyderabad Municipal Corporations Act (II of 1950), 
Sch. 1. (1950) 1 Andh W R 72. 

“State” 

See Constitution of India, Arts. 12 and 13. 

#—“State” includes Income tax department. See 
Constitution of India, Art. 12. AIR 1956 S C 479. 
-“Affairs of State” in S. 197 (l) (b) - The expression 
is elastic-Word ‘State’ itself does not always carry a 
fixed meaning. For certain purposes “State 1 means 
Government—But at times the word ‘State’ is used in 
wider sense. In Art. 12 of the Constitution it has been 
stated that for purposes of Part III of the Constitu¬ 
tion, the word ‘State’ included local authorities also. 
The expression ‘affairs of state’ in S. 1J7 ( 1 ) (D), 
Criminal P. C., has been used in wider sense. In a 
sense a person engaged in the affairs of a local autho¬ 
rity is a person employed >n connection with affairs ot 
a State. See Criminal P. C. (1898), S. 197 (1) (b). 
1958 All W R (HC) 1. 

See also (1) Criminal P. C. (1895), S. 162. 

(2) Evidence Act (1872), S. lo7. 

“Statement made to Police Officer . 

See Criminal P. C. (1898), S. 102. 

“Staff”* 

-An employee who is a pharmacist and designated 
as dressei in a Tea Garden will not come under the 
definition of “artisan” but having been engaged on 
a monthly salary basis discharging the duties of a 
dresser he comes within the category of staft . See 
Minimum Wages Act (1948), S. 3. AIR 190U Assa 

123 (DB). 

“Status”. 

See Evidence Act (1872), S. 41. 

^Se^flJ^Hous^and Rents-West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(XVII of 1950), S. 2 (11). 

(2) T. P. Act (1882), S. 105. 

“Steps in the proceedings.’’ 

See (1) Arbitration Act tl940), S. 34. 

(2) Limitation Act (1908), Art. 182. 

S s e e V e e frso e (1) Dock Workers (Reguktlonol Employ. 

(2) Employee’s Provident Funds Act (1952), 

S. 1 (3) (b). 

“Stock witness”. 

-It is difficult to define whet is a '‘stock witness^ 
But if it appears to the Court that a parti' Cl1 r , p . to0 
is always at the beck and call of the police and M ^ 
willing to state according to their wishes, . 

particular person has appeared in some Court ana 
Misbehaved or some stricturers were passed ag 
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him, or his presentation was ordered for perjury, such 
person could he said to be a stock witness of the 
police and his evidence is not entitle! to any weight. 
(1965) 67 Punj L F 260 , 1965 All Cr R 179 : 1965 
All VV R (Sup) 6 t 1965 Cur L J 1S9. 

“Stone”.—Meaning of. 

—The word "stone” in Entry 8, Part 1, Sch. A. Mini¬ 
mum Wages Act should he construed in general sens?. 
A small piece of stone, containing some quantity of 
metal or mineral would not, for that reasou. cease to 
be a stone. The word 'stone' includes pieces of 
manganese ore. The Act applies to persons employed 
in stone breaking and stone crushing operations 
carried on in manganese mines. S^e Minimum Wages 
Act (19 IS), Sch. A, Part I, Entry No. 8. AIR 1958 
Bom 332 (DB). 

(Reversed in AIR 1900 S C 1008] 

“Stoneware ” 

—The expression ‘china ware’ occurring in item 23-B 
of Finance Bill, 10 of 1901 must be understood to 
have been used in its technical sense in which it is 
understood in ceramic science. It does not include 
stoneware articles. Sea Provisional Collection of 
Taxes Act (1931), S. 4. AIR 1964 Ker 18. 

‘Store”. 

— Id Ss_ 7 and 16, Prevention of Food Adulteration 
Act 1954, the word ‘store’ is not qualified and if ghee 
is stored, the offence is complete. It is not necessary 
for prosecution to prove that it is stored with a view 
to sell in future. See Pc»vention of Food Adulteration 
Act (1954), S. 7. 1963 (1) Cri L J 349 i AIR 1963 
Assam 28. 


“Street”. 

—Distinction between 'street' and ‘private passage 
pointed out. See Municipalities — Punjab Municipa 
Act (Iir of 1911), S. 3 (13) (a). 63 Pun L R 65 (D) 
ILR (1965) 2 Punj 632. 

■“Strike”. 

See also C. P. and Berar Industrial Disputes Settle 
ment Act (23 of 1947), Ss. 2 (13), 2 (27). 

—The contention that unless a person stops workio; 
as a protest it cannot be regirded as a strike has nl 
force. Even if an employee resorts to a strike ii 
sympathy with a particular employee that is nothin; 
but a formal protest lodged against the conduct of ai 
officer. The protest itself may take various forms am 
although the protest is in sympathy with a Darticula 
employee none the less when a concerted action i 
taken as a resentment against the conduct of ai 
officer it will be covered by the meaning of the won 
strike’. 1957 All L J 480 : 1957 All W R (HC) 445 

(PHJ 7 / 2 Lab L J 231 : AIR 1959 AI1 614 (A17) (?* C 
“Sub-Divisional Officer”. 

—“Sub-Divisional Officer” is an expresion commonh 
in use to describe an Assistant Collector of the firs 
class in charge of a sub-division and that is th< 
meaning that should be given to the expression whei 
used in the U P. Panchayat Raj Act or in the rule 

R, f a w^ UD c d ® r - See Panchayats - U. P. Panchaya 
Raj Act (26 of 194/), S. 110. AIR 1957 A114S4(FB) 

“Subject.” 

In some cases subject may be equivalent to causi 

but * n others K may not be so. Distinc 
causes of action cannot form one subject. But thi 

B no * f ? ecessar,, y true - See Court-fees Act 

S. 17. 28 Pat 299 : AIR 1949 Pat 425 (DB). 

“Subject-matter of suit.” 

*J S A b t ect “ at , ter of suU ” is not defined in the Court 
fee, Ac, o r n the Suits Valuation Act or in the CM 
p. c or IQ the H. P. (Courts) order — Tho expressioi 
sometimes refers to the concrete property to whicl 


the suit relates and somet’mes to the tilfe which is 
asserted and to others to the reliefs claimed — To 
H. P. Courts order, Ihe expression appear* to refer (a) 
in a money suit to the amount claimed and (b)inasuit 
relating to property to the right and title of the plain¬ 
tiff alleg’d to have been infringed. See Himachal 
Pradesh (Courts) Order (1948), Para. 32 (1) (b) (2-i). 
AIR 1963 Him Pra 9. 

“Subject to.” 

©—Words ‘subject to’ in S. 5, Madras Genera! Sales 
Tax Act, 1939 onlv means that the exemption under 
the license is conditional uoon the observance of the 
conditions prescribed and upon the restrictions 
which are imposed by and under the Act whether in 
the rules or in the licence itself. See Sales Tax — 
Madras Genera! Sales Tax Act (9 of 1939), S. 5. AIR 
1961 SC 1152. 

—Nothing can be made ‘subject to’ what i> discre¬ 
tionary. See SupDress'on of Immoral Traffic in 
Women and Girls Act (1959), S. 17 (2). 1963 All L J 
894. 

—The correct Judicial interpretation of the words 
“subject to” is conditional upon and the introduction 
of these words in a document or in a statutory provi¬ 
sion amounts to a condition ora proviso. See Siles 
Tax—Madras Ceneral Sales Tax Act (9 of 1939), S. 5. 
AIR 1950 Mad 377 (DB). 


“Subject to other provisions of this Constitution.” 

See Constitution of India, Art. 372. 

“Subject to the provisions of thii Act.” 

See also 11) Arbitration Act (1940), S. 41. 

(2) Representation of the People Act (1931). 
S. 90(2). ’ 

“Subject to these bye-laws.” 

—Expression “subject to these bye-law” in Bye-law 
80 ,4) of the East India Cotton Association Bye-laws 
is merely discriptive. The proper interpretation of 
the expression is that the non.member agrees to be 
bound down by the bye-laws from time to time. See 
East India Cotton Association Bye-laws, Bye-law 80 
(4). AIR 1956 Bom 518 (DB). * ,aw ™ 

“Sub letting." 

See Houses and Rents-U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947), S. 3 (1) (a). 

“Sibordinate.” 

See also (1) Constitution of India, Art. 311(1) 

(2) Contempt of Courts Act (1952), S.3. 

(3) Penal Code (1860), S. 165. 

(4) Motor Vehicles Act (1939), S. 1S3-A. 

—U. P. Consolidation of Holdings Act (V of 1954) 
o* 43 (As amended in 1953) - Words ‘subordinate’ in 

iPrfSl 0, ?ee Tenancy Laws- 

AIR 1965 All d i~2 n ° f H ° ldldgs Act(5 of 1954 >> s - 4 »- 


“Subordinate Court," 

See (1) Civil P. C. (1908), S. 115. 

(2) Constitution of India, Art. 227. 

(3) Contempt of Courts Act (1952), S. 3. 
"Subrogation ” 

See Transfer of Property Act (1882', S. 92. 
“Substances " 

See Drugs Act (1940), S. 3 (b). 

“Substantial ” 


- - V a*. 

“Substantial question of law.” 

See IS ^ or * stiluti oa of India, Arts. 132, 133, 

<_1 AclTl95% D S , . S 7 P TL) (a ^ PPellfl,e Itlbui > 

“Subscribed ” 


Constitution would show That the oath rop 
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orally should be reduced to writing and be signed by 
the person taking it in token of his adhesion to what 
is written. The word ‘subscribed’ is not co-related 
with the particular form but with what is said in the 
oath and what is reproduced in writing. Even if a 
wrong oath is taken and its reproduction is signed by 
the person making it, it would still be an act of sub- 
scribing though not a correct oath. AIR 1965 All 97 
(104) (Pt B) (Pr 24) (DB). 

“Subsisting contract.” 

—“Subsisting contract”ordinarily connotes an existing 
contract. See Panchavats—Madias Village Panchayats 
Act (10 of 1950), S. 10 (2) (c). (1962) 2 Andh YYR 140. 

“Substantive capacity.” 

—“Substantive capacity” means a capacity other 
than an officiating or temporary capacity and would 
imply that the holder thereof had a lien on his post. 
See Lucknow University Act (1920), S. 23. AIR:1959 
All 618 (DB). 

“Substitute.” 

The word ‘substitute’ is not equivalent to the word 
‘cancel’. In some cases, the word‘substitute’may be 
employed to mean replacement by cancellation of the 
previous one. It might also mean the replacement of 
one by another, which might be equal to it, but 
differently expressed. AIR I960 Assam 11 (15) (Pt D) 
(Pr 13) (DB). 

“Substituted agent.” 

See Contract Act (1872), S. 194. 

“Succession.” 

See also Madras Hereditary Village Offices Act (3 of 
1895), S. 10 (5). 

—Expressions “devolution” “succession” or "trans¬ 
fer” in Provincial and Concurrent Lists include parti¬ 
tion of joint family property. See Constitution of 
India, Sch. 7, List 2, Entry 18. AIR 1950 Mad 042 
(DB). 

“Successor.” 

—Successor includes successive successors. See Arbi¬ 
tration Act (1940), S. 2 (a). AIR 1964 Punj 230. 

‘Successor-in-interest.” 

—Words “successor in interest” are wide enough to 
include all transfers and of course also transfers 
inter vivos. See Debt Laws — Madras Agriculturists 
Relief Act (4 of 1938), S. 9-A (10) (6). (1958) 2 
Mad L J 557. 

“Such.” 

— When the word “such” is used before a noun in 
the later part of a sentence the proper construction 
is to hold that the same noun is being used after the 
word ‘such’ with all its characteristics which might 
Lav* hpen indicated earlier in the same sentence. See 
Sugar (Futuresand Options Prohibition) Order (1949), 

sT(a). AIR 1959 All 270 (DB). 

—Word ‘such’ in sub.s. (2) to S. 0, of Bengal Suppres¬ 
sion of Immoral Traffic Act, 1933, is only used to 
indicate that those “owners, lessors, etc.” are meant 
who have been previously mentioned. See Bengal 
SuDpression of Immoral Traffic Act (0 of 1933), S. 0 
(1). AIR 1955 N U C (Cal) 11U0. 

“Such taxes”. 

—Word “such taxes” used in S. 2 (2), Rajasthan 
Municipal Boards Validating Act, 1950, indicates 
what taxes, lules and bye-laws were being validated 
fnr the future. See Municipalities — Rajasthan Muni¬ 
cipal Boards Validating Act (37 of 1956), S. 2 (2). 
AIR 1959 Raj 86 (DB). 

“Sue”. 

—The words “to sue” signify not only “to prosecute” 
but also “to defend” or “to do something which the 


law requires for the better prosecution or defence of 
the cause”. 96 Cal L J 168 : ILR (1957) 1 Gal *316 1 
AIR 1955 Cal 292 (294) (Pt D) (Pr 11). 

—In the context in which word “sue” has been used 
in S. 80(1), Civil P C„ it means taking‘any legal 
proceeding in accordance with the provisions of tne 
Civil P. C See Civil P. C. (1908), S. 80. AIR 1963 
Raj 22 (DB). 

“Sues for partition”. 

See Partition Act (1393), S. 4. • 

“Sufficient cause”. 

See also (1) Companies Act (1950), S. 155, 

(2) Limitation Act (1908), S. 5. 

“Sufficient or reasonable grounds”. 

—The expression “sufficient or reasonable grounds” 
in S. 8 (2) (I) of Hyderabad House Rent Control 
Order (1953F) should not be given a restricted 
meaning as grounds analogous to those stated previ¬ 
ously, as the grounds mentioned in S. 8 are enumera- 
tive and not exhaustive. AIR 1953 Hyd209 (210) 
(Pt A) (Pr 4). 

“Sufficient reasons”. 

See also (1) Civil P. C. (1908), O. 47, R. 1 (l) (c). 

(2) Land Acquisition Act (1894), S. 25. 

♦‘Sufficient reason”. 

—“Sufficient reason” means reasonable ground. See 
Bengal Ferries Act (1 of 1885), S. 9. 1956 B L J R 
592. 

“Suit”. 

See Arbitration Act (1940), S. 21. 

■ —"Suit” denotes whole of suit and not part of it. 
See Civil P. C. (1908). S 11. AIR 1962 S C 214. 
—Word “suit” includes appeal. See Tenancy Laws— 
U. P. Zamindari Abolition and Land Reforms Act, 
1950 (1 of 1951), S. 6 (1). AIR 1954 All 039. 
—Although under S. 2(10), Limitation Act, ‘suit* 
has been defined not to include an appeal or an 
application yet for the purposes of Art. 103 of the 
Act, the application for restoration of an application 
for revocation of a probate dismissed for default, 
must be deemed to be an application by a plaintiff. 
See Limitation Act (1908), Art. 103. AIR 19oS All 
149. 

• -Word ‘suit’ in S. 22, Payment of Wages Act does 
not include any legal proceeding. ‘Suit* is a term of 
art and ordinarily means proceedings instituted in 
Civil Court by plaint. A proceeding under S. 54, 
Co-operative Societies Act is not a suit within mean¬ 
ing of S. 22 and S. 22 does not operate as a bar to 
such a proceeding being taken. See Payment of 
Wages Act (1930), S. 22. AIR 1902 Bom 102 (F0). 
—Word ‘suit’ in S. 2 (3), Usurious Loans Act, is not 
confined to proceedings commenced with a plaint. 
See Debt.Laws—Usurious Loans Act (191o) f o. z (d). 
(1965) 2 Mad L J 520 : AIR 1906 Mad 322 (DB). 
-‘Suit’ in S. 2 (5), Orissa House Rent Control Act 
includes ‘appeal’. See Houses and1 Rents - Orissa 
House Rent Control Act (31 of 1958), ,S. 2 (o). AIR 
1902 Orissa 149 (DB). 

-A suit framed under O. 21, R. 03 is not a ‘suit 
within meaning of that word in S. 80, Uvil r.u 
See Civil P. C. (1908), O. 21, R. 03. ILR (1965) Cut 

457. 

-Suit ends with a decree and different process starts 
when execution application is instituted. See Pepsu 
(General Provisions) Administration Ordinance (10 
of 2005 Smt.), S. 3. AIR 1951 Pepsu 80 i2). 

—Word ‘suit’ in Cl. 9, Letters Patent (Punjab) has 
wider significance and includes proceedings ot civil 
nature whether commencing with plaint or not. 
Proceedings under Companies Act, in the matter of 
liquidation is “suit” within meaning of Cl. J. bee 
Letters Patent (Lah), Cl. (9). AIR 1961 Punj 87. 


i 
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“Suit ctse”. 

—“Suit [cases" — Material used or shape is not deter¬ 
mining factor but easy portability — Steel trunks 
twenty-one or twenty-seven inches long and not 
more than eight inches in depth held to be covered 
by entry 12 and not by 22 of Schedule E. See Sales 
Tax —Bombay Sales Tax Act (52 of 1959), Sche¬ 
dule E, Entry 12. (196G) 17 STC 133 (Cuj). 

“Suits and proceedings”. 

—Appeals aod revisions are excluded from the ex¬ 
pression “suits and proceedings” used in Rajasthan 
Revenue Courts (Procedure and Jurisdiction) Act, 
S fl (4i. See Rajasthan Revenue Courts (Procedure 
and Jurisdiction) Act (1 of 1951), S. 0 (4). AIR 1955 
NUC (Raj) 1364. 

“Suit for Und”. 

See Letters Patent (Cal), Cl. 12. 

“Suit for recovery of money”. 

See Civil P. C. (1008), O. 8, R. 0. 

“Suit is decreed ex parte”. 

The expression 'the suit is decreed ei parte” is 
ambiguous. When a party or his counsel docs not 
take part in the proceedings but the party is deemed 
to be present the Court very often uses the expression 
'ex parte' in its order decreeing the suit on merits. 
In a case where the delendaut is present or deemed 
to be present and the suit is to be decreed on merits, 
then, although the defendant does not take part in 
the proceedings an order decreeing the suit ex parte 
will have to be treated as an order decreeing the 
suit od merits. The expression 'suit is decreed ex 
parte' will in such a case be treated as decreeing the 
suit on merits. 1950 All W R (HC) 824 : 1950 All 

(OB) 82 ? 5 A1R 1957 107 (110) (Pt D) (Pr 15) 

“Summarilv sold”. 

See Transfer of Property Act (1882), S. 70 (c). 
“Summon”. 

—The ordinary meaning of the word ‘summon’ is to 
be demand presence of; call upon a person to appear. 
'Power to summon’ does not mean power to issue 
summon. See Sea Customs Act (1878), S. 171-A 
1965 (2) Cri L J 010 : AIR 1905 Bom 195 (DB). 

“Sunwai karna chahiye”. 

-Correct translation of Hindi words "sunwai karna 
chahiye" is “should be tried”. See Panchayats- 
fjadhya Bharat Panchayat Act (53 of 1949), S 77 
1900 Jab L J 246. 

“Superintendence”, 

See Constitution of India, Art. 227. 

•"Supervise”. 


—The word ‘supervise’ and its derivatives are 
of precise import.The words must often be consti 
in the light of the context, for unless control 
they cover an easily simple oversight and direc 
as manual work coupled with power of inspec 
and superintendence of the manual work of ott 
Ihe work done in audit department of a bank is 
tuPaV?** 11 * See lDdu strial Disputes Act (1947), J 

(1965) 2 S C A 733 : AIB 1960 SC 305. 

•“Supervisors”. 

“Bank (Sastri) Award—Construction — Special £ 
wance to supervisor-Workman whether superisi 
mixed question of law and fact — Clerks doing w 
of checking in audit department held not supervis 

M W SS*. 1 A D m P l1 e e S 7 A SC 428, 7 ’ S - 15 - (1981) 1 

"Supply”. 

See (1) Sales Tax-Bihar Sales Tax Act (0 of 19 

(2) a a ) asthan Sales Tai Act < 21 


“Surrender”. 

See (1) Administration of Evacuee Property Act 
(1950). S. 40. 

(2) Hindu Law—Widow. 

“Survey and settlement operations”. 

—It would not be fair to give wide meaning to the 
words “.survey an! settlement operations” in S. 49 
(1) (i) of Oris>a Estates Abolition Act, 1952, so as to 
include within it the proceedings relating to appor¬ 
tionment of costs under S. 180 (1), Madras ■ Estates 
Land Act. See Tenancy Laws—Orissa Estates Aboli¬ 
tion Act (1 of 1952). S. 49 tl) (i). AIR 1957 Orissa 263 
(DB). 

“Survives”. 

See Civil P. C. (1908), O. 22, R. 2. 

“Suspend”. 

—Bombay Local Boards Act (0 of 1923). S. 125 — 
Scope of—Collectors’s power to suspend execution of 
resolution — Expression ‘suspend’ used as meaning 
'annul’. See Bombay Local Boards Act (0 of 1923), 
S. 125, (1961) 2 Guj L R 82. 

“Suspension". 

See (l) Constitution of India, Art. 311. 

\2) Hyderabad Civil Services (Classification 
Control and Appeal) Rules, R. 17 (d). 

(3) Tort—Master and Servant. 

“Suspensory award”. 

It is essential, when an accident has caused an 
injury to a workman aod the injury, although it 
does not affect the capacity in future, to make a 
declaration of the employer’s liability when the 
evidence is fresh and then adjourn the matter, reser¬ 
ving to each of the parties thereto liberty to make 
such further (application as they might be advised to 
make in future. Such an order, if made (and there is 
nothing in the - Workmen’s Compensation Act to bar it) 
will be called a "suspensory:award”. See Workmen’s 
Compensation Act (1923), Soh.l. AIR 1957 Cal 601 

(DB). 


oysiemaiEC 


—Word ‘systematic’ would involve element of plan¬ 
ning, of method, of same continuity or persistence. See 

SSt 249 l ( DBK ° Ple ACt (19M) * S - 123 ‘ 3 >- 
‘Tabedari sthitibin”. 

—A ‘tabedar’ is the lowest grade of ghatwal and 
consequently a tabedar tenure is a form of inferior 

g . ^ k teD . Ure * The status of enlr y of a tabedar as 
as sthitiban connotes that such a tabedar is a settled 
raiyat and accordingly “Tabedari sthitiban" means a 
tabedar who has the status of a settled raiyat See 

243 V (DB)! Qt GraDlS ACt (1895)> S ‘ 3 ‘ AIR 195 * Pat 
“Tackle”. 

—Confession made by accused after being ‘tackled’ 
by investigating police officer-It could not be said 
theVn 0 f un . due . ,nfluen ce was exerted so as to render 

S 24 ILR(T963) Cu^mT. EVi<Wce A °‘ (1S72 >’ 

“Tafawat”. 

case of A Ieenas Bara Gaon meant a 
fixed sum which was payable by them in cash in lien 

°Vi a ? d reven . ue if they did not exercise their option 
which was given to them to pay the land revenue b? 

P ?L S0I 1? ! servlces - This was not a penalty 
by 'll 6 . f overnm9 “t hut 3 concession give£ 
P h f !» nu „ r , e holders - I L R (1959)9 Rai 348 • foS? 

<W(dS : AIR 1959 H,i 250 « 53 ' 253> ( pf B, 

“Tab-bazari”. i • 
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“Tahqiquat”. 

— The word “tahqiquat” as used in S. 240, Hydera¬ 
bad Criminal P. C. means ‘trial’ as is meant in S. 233, 
Cr. P. C. See Criminal P. C. (1898), S. 233. 52 Cri L J 
1376 : ATR 1951 Kyd 113 (DB). 

•Take.-...out of the keeping of the lawful guardian 
of such minor”. 

Ses Penal Cade (1860), S. 361. 

‘Take or withdraw proceedings”. 

—Words ‘ take proceedings” may mean to lodge the 
complaint oneself. But it also means to do an act by 
which a prosecution would be lodged similary, in 
the case of withdrawal, the words “withdraw from 
proceedings” can also be interpreted to mean to do an 
act by which withdrawal be lodged. See Munici- 
pditiec — Bombay Provincial Municipal Corporations 
Act (59 of 1949), S. 481. 1953 Cri LJ 1454 : AIR 
1933 Bom 365 (DB). 

Overruled in AIR 1968 SC 822], 

-Takes”. 

—Word “takes” in S. 301, Penal Code means “causes 
to go" to escort, “to get into possession”—Prosecution 
must show that the accused took some active part in 
the girl leaving her lawful guardians’ custody and 
faking shelter with him. See Penal Code (1860), 
5. 30 T. (1963) 29 Cut L T 602. 

•“Taking and retaining possession”. 

—The dichotomy between taking and retaining in 
S 180, U. P. Tenancy Act indicates that they are 
mutually exclusive and apply to different situations. 
Word ‘taking’ applies to a person takiDg possession of 
land otherwise than in accordance with the provi¬ 
sions of law, while the word ‘retaining’ applies to a 
person taking possession in accordance with the provi¬ 
sions of law but subsequently retaining the same 
illegally. See Tenancy Laws— U. P. Tenancy Act (17 
of 1939), S. 180. 1959 Cri L J 1223 1 AIR 1959 SC 

‘960. 

“Taking of possession or acquisition”. 

See Constitution of India, Art. 31. 

“Taking out”. 

— Taking out’ does not mean 'in the process of taking 
out.’ See Imorts and Exports (Control) Act (18 of 
1947), S. 2 (b). AIR 1951 Assam 17 (DB). 

■“Taking to market”. 

—‘Taking to market’ must mean taking to a market 
with the idea of a sale therein. See Madras Plantation 
Agricultural Income-tax Act (5 of 19o5), S. 2 (d). 
ILR 11901)2 Ker 769. 

#“Taluqdari and Zamindari settlements”. 

— A taluqdari settlement differed from a Zamindari 
Settlement only in this that in the former one qabu- 
liat was taken from the taluqdar for the payment of 
the entire land revenue of the llaqa. 

A zamindari settlement could be converted into a 
taiuadari settlement by taking one qabiliat from the 

settlee in respect of the vllUg..^{fActa ol 
estate. See Tenancy Laws — Oudh Estate Act (lot 

1809). AIR 1952 All 6 (FB). 

‘•Talwarbandi”. . A 

—Talwarbandi is a sort of a due which is connected 
with the recognition of the succession of a Jagirdar 
to a iagir by the ruler in the former State of Mewar. 
Ked \aVarana or talwarbandi has its source in history, 
^ough there is no statutory sanction as such for 
leawng it. See Constitution of India, Art. 20o. AIR 
1957 Raj 151 (DB). 

“Tamashuk sarti kebala”. 

^ -Translation of the words ‘tamashuk sarti kebala 
as mortgage by conditional sale does not appear to bo 
correct In Law Lexicon, P. Ramanatha Iyer gives 


the following meaning to the word “kebala”. “Any 
deed of conveyance or transfer of right or property 
any contract of bargain, or sale, a bond, a bill sale’ 
title deeds and the like”. Even accepting the widest 
meaning given to that term, the expression can only 
mean a bond or a contract by way of conditional sale. 
So translated the expression is consistent with a mort¬ 
gage as well as with a sale and therefore that is a 
neutral circumstance. See T. P. Act (1882), S. 58. 
AIR 1963 S C 1906. 

“Tamliknama”. 

® —“.Tamliknama” means document transferring 
‘Maliki’ or ownership rights. Ram Gopal v. Nand Lai. 
04 Mad L W 547 .88 Cal L J l : 195L All L J 24 : 
1950 S C J 575 i 1950 S C R 766 : AIR 1931 J) C 139 
(141) (Pt D) (Pr 8 ). 

"Tampering”, 

—Every alteration is not ‘tampering’. The interfer¬ 
ence with document, to amount to tampering, should 
be one which has been done improperly. Interfer¬ 
ence with a thing to misuse it or to pervert it or alter 
it with some design clandestinely is tampering. It is 
the circumstances and the purpose or rather the 
manner in which the alteration is effected which will 
make the alteration tampering with the real thing. 
See Elections — U P. Panchayat Rij Rules (1947), 
R 19-F. 1958 All L J 491. 

"Tank”. 

—A 'tank, or talao, strictly speakiDg is a piece of 
land having embankments and used for storage of 
water. The embankmeot which keeps the water con- 
fined is called bandh or pind, the ditch from which 
earth is taken for repair of that embankment or 
bandh or pind is called pet or bed of the tank. All 
these three together, namely, (i) the underground or 
the land underneath, on which water is stored, 
(ii) the embankment or the bandh, which serves the 
purpose of keeping the water confined within its 
boundary, and (iii) the bed or pet of the tank, is 
known as tank. 1937 Pat W N 158, Rel. 0Q _*^7 £•* 
L R 51: I L R 36 Pat 471: AIR 19o7 Pat 278 (283) 

(Pt C) (Pr 45) (DB). 

"Tape”, 

-In contradistinction with the word ‘cloth’, the 

word ‘tape’ has been defined in Madras Genera Sales 
Tax Act, 1939, as material woven in narrow bands. 
The word ‘cloth’ cannot take in ‘ na war tape .See 
Sales Tax-Madras General Sales; Tax Act (9 of 1939), 
S. 5 iii). AIR 1957 Andh Pra 890 (DB). 

"Taqabzul-bidlain”. 

—The expression taqabzul badliin or “exchange of 
equivalents” means that the registration receipt will 
be handed over to the vendee after he h»s paid th. 
consideration money. 1953 B L J R 147 i A I R 19o3 
Pat 330 (333) (Pt B) (Pr 8 ). 

“Tasfia”. 

-In certain parts of the country “Tasfia” ii used in 
the sense of private settlement, in certain part it a 
used in this sense that a Court decides a dispute. The 

nearest English word would b ® se ! t r J e ®® n , l D U\ 
up’. AIR 1952 Vin Pra 25 (28, 29) (PtH) (P* 15 )- 

"Tavazhi”. _ ,. 

See Marumakattayam Law-Tavazhi. 

“Tawaif”. , 

—Tawaif’ when used with reference to woman does 

not necessarily mean ‘prostitute’ or a P abll f 5 A^q 
tute In case of ‘tawail’ emphasis appears to beio 

he artistic side i, e, on the act that 
engages in singing and dancing 3 . 

exhibitions. See Municipalities—U. P. MuP ,955 

let (2 of 1916), S. 298(1), List l(h)(e). A I R 
N U C (All) 2749. 
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“Tax”. 

—Word ‘tax’ used in 8. 21, RaJas)hao Motor Vehicles 
Taxation Act, 1951, has to be rfai in a wider sense 
and nat in a narrow sense in which it has been 
defined in S. 2 of the Act See-Rijudhan Motor Vehi¬ 
cles Taxation Act (11 of 1951), S 21. 1938 Cri L J 
219: AIR 1938 Haj 48. 

“Tax and Fet". 

See (1) Constitution of India, Art. 205. 

(2) Municipalities—Madras District Municipali¬ 
ties Act (5 of 1920), S. 321(2). 

—Though in a broad sense a fee may al>o be an 
impost when it is in the nature of a compulsory levy 
on certain classes of people, the Parliament has m un¬ 
tamed a sharp distinction between 'fees’ and ‘taxes’ 
in its leg slative procedure Where the imposition is 
in respect of the benefit taken by the person who is 
require 1 to mike the contribution or elsewhere the 
imposition is for the service rendered by the authori¬ 
ties under an Act and for the purpose of execution of 
that Act and such contributions are not credited into 
{he geLeral revenues, they are not classified as taxes. 
The actual names g>ven to the levy in a statute is im¬ 
material. Tne purpose for which the levy is collected, 
the amount so collected (whether unduly high or 
otherwise and the fund to wliioh the levy is credited 
(whether to the general revenue or ia a separate fund) 
—these are material factors in determining whether 
(he levy is a 'tax’ or a ‘fee’. Compulsion is not the 
distiogirshing factor 1 L R (1949) 1 Cut 056 : A l R 
1950 Orissa 47 (52, 55) (Pt D) (Prs 20, 22, 37) (DR). 


“Tax” and “licence fee”, 

—Meaning of and distinction between a * tax” and 
“license lee”, pointed out. Sae Municipalities—U. P. 
Municipalities Act (2 of 1916), S 298. A I R 1956 All 
185. 


“Tax and Penl”, 

—Tax is a compulsory exaction by the State for pur¬ 
poses of raising revenue. It is distinguished from fee 
which is levied for some service and is not meant to 
augment the general revenue. Rent is a periodical 
payment by tenant to the owner or the landlord for 
use of his land or building. It is essentially a pay¬ 
ment made by a person who uses the land, to tn6 
landlord for the use of that land, and is usually the 
result of a common agreement between the parties. It 
is not at all compulsory payment rightly understood. 
See Municipalities — Bikaner Municipal Act (4 of 
1923:, S. 55-A. AIR 1955 NUC (Raj) 4637, 


“Tax has been paid”. 

—“Tax has been paid” in 1st proviso to S. 30(1), 
Income-tax \ct—Meaning explained. S^e Income-tax 
Act (19 >2), S. 30(1). AIR 1957 Andh Pra 270 IDB). 

“Tax on expenditure”. 

See Constitution of India, Art. 291. 


“’Tax od income”. 

See Constitution of India, Art. 291. 

“Tar payable” a 0 d “tax due”. 


—There is a distinction between the expressions “tax 
payable" and “tax due”. Tax is “due” when it becomes 
3 debt owed to the taxing State; it becomes a debt 
W “®P it has been determined by assessment and 
qualified and a notice of demand has been issued 
intimating the amount of tax and demanding pay. 

Sie Sdes Tax - U P. Sales Tax Act (15 of 
1943), S. 7-E. (1964; 15 S T C 487 (All). 


“Taxes on sale of goods”. 

See Constitution of India, Sch. 7, List 1, Entry 84. 
"‘Tax under this Act”. 


-Mysore Sales-tax Act (25 of 1937), S. 13-Tax pay. 

under S 13 (i) includes tax on dealer’s admitted 
turnover -Words “Tax under this Act” in S. 13(1) — 

[Vol. 14.] Fn.D, 74. 


Meaning explained. See Sales Tax—Mysore Sales-tax 
Act (25 ef 1957 , S. 5. (1962) 40 Mys L J 42S (DB). 

“Tax with previous sanction” and tax with “sane- 

, • *» »* 
t ion . 

—There is a well understood distinction in law 
between cases where a tax is imposed with the ‘■sanc¬ 
tion” of Gavernmen* and esses where the tax has to 
oe imposed with “previous sanction”, distinction 
pointed out. Sm Panchavats — Rajasthan Panchayat 
Act (21 of 1953 , S. 64(j).' AIR 1959 Raj 75 (DB). 

“Tea", 

—Word “tea” i; not used in the Travancore General 
Sales Tax Act, in th? sense it is used in commerce, 
in Mining lease or a grocer's shop, but in the sense 
of a product of plant life the resulant crop ot man’s 
labour io th i culture of land. See Sales Tax—Travao- 
core General Sale«-tax Act (18 of 1121). S. 2 (1) |j; (a) 
and (i,. AIR 1955 NUC (Trav-Co; 2563. 

“Technical defect.” 

— It is not always easy to define what the expression 
“technical defect” means. However, a technical 
defect ia law is one which may cacue withm the four 
corners of it but ia fact it doe-; not aflrct the merits 
of tire case. It i, a mi>tak * which does not go to the 
core of the matter. Sse M miciDilities — MaJhya 
Bharit Nigar Palika Nigam Parshad Nirwachin 
Niyam, R. 23 (1). AIR 1958 Madh Pra 1S2. 

“Teera.” 

—Use of the Malayalam word Teera’ in a prom ssory 
note, held did not indiette that it was necessarily 
a conveyance of the rights under the document 
under S 2 (10) of the Stamp Act See Negotiable In¬ 
struments Act (1881), S. 10. AIR 1955 Mad 53 (DB). 

‘Telegraph line.” 

9 - Electric lines used for purpases of wireless tele¬ 
graph are telegraph lines. They mean wires used for 
the purpose ot an appliance or apparatus for receiving 
telegraphic Or other communications by means >>f 

?Q^ r L C n V Un ee E!ectri2i, >‘ Act (1910), S. 34 (2). AIR 
lad* o L 159. 


'Temple.” 

© —A religious institution will be a i emple if two con¬ 
ditions are satisfied. One is that it is a place of public 
religious warship and the other is that it is dedicated 
to or is for the benefit of or is used as of right by 
the Hindu community or any section thereof, as a 
place of religious worship. See Madras Hindu Relici. 
ous Endowments Act (2 of 1927), S. 9 (12). AIR 1963 
o L 510. 


“Temporary need.” 

See Motor Vehicles Act (1939), S. 02 (c). 

‘Temporary Posl” and “Permanent Post." 

-Expressions “temporary post” and ‘permanent post’ 
are defined in Fundamental Rules, R r . 9 (22), (30), 
Financial Hand Book, Vol. II, which are applicable 
to servants under the State. Distinction between the 

fp « P a 7 S (Pr “ ’ 15?*16 T7j! 1 ‘ AIR 1961 A ' UtU 4UM07 > 

“Temporary statute,” 


—moaning. oee general Clauses Act (1-97/, S. 6 
“renancy-in-conimon” and ‘Joiut tenancy.’ 

-What is tenaucy-in.common and joint tenancy. 

explained-Distinction pointed out. See Administation 

All SST^DB) I0P ' yACl {1950 >’ S ’ 2( ^ AIR 1957 
All 499 ]° VerrUled by AlR 1931 S C 395 iQ AIR 190 9 


“Tenant.* 


l a ;,r *-• uc a tenant’ it he hoi 

land for agricultural purposes and if he is liable 
pay rent or if he would, but for a contract, be lial 
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to pay rent for his holding. ‘Bataidar’ is clearly not 
a person under any obligation to pay rent. The words 
‘Batai’ and ‘Bataidar’ have been derived from the 
word ‘Bat.’ Now ‘Bat’ means a partition, a division 
or a share. ‘Batai’ denotes a devision of the crop 
between the cultivator and the landlord or the 
Government. ‘Bataidar’ is thus a cultivator who 
shares the crop or the produce with the proprietor, 
there is thus no queition of payment of any rent by a 
‘Bataidar’ to a proprietor, Likewise the word ‘tenant’ 
has no reference whatsoever to the sharing of pro¬ 
duce. Tenancy implies the creation of a subordinate 
interest while a ‘Bataidar’ cultivates the land for the 
benefit of the proprietor on certain considerations. 
Hence the Bataidars cannot become Pakka Krishaks : 
1901 Revenue Nirnaya313, Rel. on. 1962 Jab L J 
591 :1962 M P L J (Note's) 324. 

—Term “tenant” in S. 2 (4), Madras City Tenants 
Protection Act, 1921 13 of 1922 as amended by Act 
19 of 1955) would include person who continues to be 
in possession in land after determination of tenancy 
agreement. See Tenancy Laws — Madras City Te¬ 
nants Protection Act (1921) (3 of 1922), S. 2 (4). AIR 
1965 Mad 484 (DB). 

— Expression ‘tenant’ has been defined in S. 2 (5) of 
the Orissa House and Rent Control Act, 1958. See 
Houses and Rents — Orissa Houses and Rent Con¬ 
trol Act (31 of 1958), S. 2 (5). 1LR (1964) Cut 220. 

“Tender.” 

See Contract Act (1872), S. 38. 

“Tenement.” 


“Terms” and “advantages.” 

—The words ‘terms’ and ‘advantages’ are not syno. 
nymous. The “terms” of an agreement are not equi. 
valent to the “advantage” which a party might re. 
ceive under it. In fact that advantage follows from 
the terms of the agreement. AIR 1953 Sau 122 (125 
120) (Pt C) (Pr 11) (DB). 1 ’ 

“Terms and conditions.” 

—The word “term,” when used in the habendum 
clause of a lease means the period of the lease 
or the term granted to the lessee. The word 
“condition” used in a lease means a bridle or a res¬ 
traint on the estate and may be contrasted with the 
word ‘covenant’ which imports an agreement. Thus 
a deed of lease which stipulates that the lessee would 
not assign the lease to anybody except his wife and 
children indicates that the lease may be determined 
for breach thereof and is a condition of this lease. 
But if a lessee undertakes not to underlet the lease¬ 
hold premises, without the consent in writing of the 
landlord, the words of restraint indicate a covenant 
and the breach of the covenant entitles the landlord 
to sue for recovering damages or obtaining injunc¬ 
tions. Technical rules of construction of documents 
are not, however, always the safest guide for cons- 
truction of statutes. The expression “term and con¬ 
dition,” apart from its restricted meanirg indicated 
above, may also have a wider import and may, in a 
particular context, mean incidents of a tenancy. 68 
Cal W N 574 ; AIR 1904 Cal 460 (404) (Pt B) (Pr 18) 
(DB). 

“Testimonial compulsion.” 

See Constitution of India, Art. 20 (3). 


—Word “tenement” used in Proviso 4 to S. 22, Bom¬ 
bay Finance Act, 1932, means a house or a part of a 
house which is separately owned or which is occu¬ 
pied separately. It does not mean a house or a part of 
it which is let. See Bombay Finance Act (2 of 1932), 
S. 22. AIR 1956 Bom 89 (DB). 

“Tenure.” 

—Word “tenure” means only the period of service 
and it has no reference to the post held by the em¬ 
ployee. See Life Insurance Corporation Act (1950), 
S. 11. AIR 1964 Mad 24 (DB). 

—Definition of a “tenure” in S. 2 (q), Bihar Land Re¬ 
forms Act, 1950, includes a Ghatwalli tenure of every 
description, namely both the Zamindari and Govern¬ 
ment Ghatwalli. See Tenancy Laws — Bihar Land 
Reforms Act (30 of 1950), S. 2. AIR 1937 Pat 270 
(DB). 

“Terminal.” 

^—“Terminal” means the point to which motion or 
action ends, goal, end, finishing point; sometimes 
that from which it starts; starting poinl; an end; 
extremity; the point at which something comes to an 
end. If ‘terminal’ besides the above meaning has an 
additional meaning also and that meaning signifies 
the termini or the jurisdictional limits of the munici- 
pal area even then the construction to be placed on 
the term should be the one that favours the tax 
payer. See Municipalities-C P. ^nd Berar Munici¬ 
palities Act (2 of 1922), S. 60 (1) (o). AIR 19o8 S C 
341. 

“Terminated under S. 12” in S. 46 (c), Saurashtra 
Land Reforms Act. 

—Words “terminated under S. 12” in S. 40 (e), Saura¬ 
shtra Land Reforms Act, simply mean that the 
tenancy may be terminated on grounds stated in 
S 12 and not termination is to take place under the 
vaid section. See Tenancy Laws — Saurashtra Land 
Reforms Act (25 of 1951), S. 12. AIR 1956 Sau 44 (DB). 

Term “maiming.” 

Ste Penal Ck)de (1860), S, 429. 


“Text” 

% —Word “Text” in its dictionary meaningmeans ‘sub¬ 
ject’or‘theme.’ When an enactment amends the text of 
another, it amends the subject or theme of it, though 
sometime it may expunge unnecessary words without 
altering the subject. It must, therefore be held that 
the word ‘text’ is comprehensive :enough to take in 
the subject as well as the terminology used in a 
statute. See Wireless Telegraphy Act (1933), S. 0(1-A). 
1960 Cri L J 160« AIR I960 SC 89. 

“Text book” 

—The word “Text book” would involve either some 
original matter contributed and published by the 
author or it may even include an intelligent selection 
of the work of another author or authors for use in 
schools. It may also include some book which have 
been copyrighted and if the scheme of the book or 
books involves a graduated or considered study or 
training the particular subject like say books of 
drawing it might be said to be text-book. A copy 
book cannot however be strictlyga text book in that 
sense. ILR (1955) Mys 203 : AIR 1955 Mys 81 (87) 
(Pt D) (Pr 17) (DB). 

“Textile” , , , . 

-Textile includes bleaching and dyeing processes — 

See Industrial Disputes Act .11947), S. 22. AIR 1960 
Mad 131. 

—Word ‘ textile” will include anything frcm yarn to 
woven material which :may be coarse or which 
may be fine, which may be made of cotton or wool 
or jute or silk, which may be bleached or unbleached, 
which may be printed or plain. See Employees Pro¬ 
vident Funds Act (1952), S. 2 (L) and Schedule I. AIR 
1955 Punj 130 (DB). 

“The date of the said order” 

-“The date of the said order” within the meaning 
of Rule 8 of the Payment of Wages (Proc ed ure) Hu es 
(1957), is the date on which :the order is actual y 
made, if it is made in the presence of Parties » r after 
previous notice to them of the date on "bichtbe order 
will be made or if it is made in the absenc® of the 
parties the date on which it is communicated to them 
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or on which they acquire actual or constructive 
knowledge of the order. Civil Appl. No. 2988 of 1950 
D/- 3-7-1957 ;(Bom.) Dissented from. See Payment 
of Wages (Procedure) Rules (1957), R. 8. AIR 1981 
Bom 73 (DB). 

“Then due”. 

—Expression “then due” in S. 12 (3), Bombay Hotel 
and Lodging Houses Rates Control Order, 1947, 
means due on the date of the payment. See Houses 
and Rents — Bombay Hotel and Lodging Houses 
Rates Control-Act : (LVH of 1947), As Applied to 
Saurashtra, S. 12 (3). AIR 1955 N U C (Sau) 5045. 

"The first day of hearing” 

—“The first day of hearing” in S. 12 (3) fb), Bombay 
Rents, Hotel and Loding House Rates Control Act, 
means not the day fixed for return of the summons 
or what is sometimes called the returnable day but 
the day on which the judge applies his -mind to the 
case which ordinarily he would do at the time when 
the issues are determined is the day mentioned and 
that is the day before which the rent should be 
paid. AIR 1951 Punj 441 Dissented from. See Houses 
and Rents—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947 , S. 12 (3) (b). AIR 
1959 Bom 471. 


“The liability of such person” 

•—The proper meaning of the words.'‘the liability of 
such person” in O. 21 R. 50 (2) is that primarily the 
question to try would be whether the person against 
whom the decree is sought to be executed was a 
partner of the firm when the cause of action accrued, 
but he may question the decree on the ground of 
collusion, fraud or the like but so as not to have the 
suit tried over again or to raise issues between him¬ 
self and other partners. See Civil P. C. (1908), 0. 30, 
R. 1. AIR 1963 S C 243. 


"The said business” 

—Words “the said business” occurring in S. 8 (3) (a 
(ii), Mysore House Rent and Accommodation Contro' 
Act, construed. 9ee Houses and Rents — Mysore 
House Rent and Accommodation Control Act (30 ol 
1951), S. 8 (3) (a) (li). (1962) 40 Mys L J 871 


“The said High Courts” 

See Court-fees Act (1870), S. 3. 

‘Thettom’- (Kerala) 

-In the case of non-Jenmies the meaning of the 

is ac 9uisition. 1957 Ker L T 315 i 

itw Ker L J 32, 

“Think 1 ’ 


~? a ? r , u T t* 0 word "Mule” has been used so 
what dehbarately in S. 7, Police Act. One of its < 

JSSS* ™eanin K is “to judge, to form or hold a, 
2S°“* # t0 consider”. The word is milder than 
word found or established” “for it requires a 
d * re ? ° f P°s»tive certainly than those word; 
regards the fact in controversy or dispute. The pro. 
however by which the Police officers must • h 
b r° n 0 d i cale d by the Police Regulations 
All 438 mi 11 S ' 7 ' 1954 Cri L J & = AIRl 
“Things done and omitted to be done” 

(As e AmAnS < ?? f6 K y “'D reventive Mention Act (19 
Am- j mende d by Preventive Detention (Sec 
Amendment) Act (1952) and Preventive Detenl 
(Amendment) Act (1954), S. 1 (3) 

"Thoroughfare” 

"See Police Act (5 of 1861), S. 30. 

"Time requisite” 

"See Limitation Act (1908), S. 12 
‘Tindal” 

See Industrial Disputes Act (1947), S. 2 (s) (iii). 


"Title” 

-See Civil P. C. (1908), O. 21, R. 89. 

"Tobacco” 

—'Tobacco and all its products—Sales Tax—Andhra 
Pradesh General Sales Tax Act (6 of 1957), Sch. V 
(as amended by Act 3 of 1958\Ss. 8, 9 and Statement 
of objects and reasons— Expiession ‘Tobaco and all 
its products’—Connotation—Crushed stalks of tobacco 
come within purview of expression. See Sales Tax— 
Andhra Pradesh General Sales Tax Act (0 of 1957), 
Sch. V (as amended by Act3of 1958), S. 8. (1963) 14 
S T C 1 (AP). 

“To be a witness” 

—See Evidence Act (1872), S. 27. 

“To be a witness against himself” 

—See Constitution of India, Art. 20 (3). 

“To be concerned in” 

—"To be concerned in” in S. 107 (8), Cl. 3, Sea 
Customs Act, mean to take part in or to be related to. 
See Sea Customs Act 11878), S. 107 (8). 1960 Cri L I 
1441; AIR 1960 Cal 676. 


a. ut pa iii 


—The expression "to be paid” neea not necessarily 
mean that the amount is to be paid in the future. It 
may as well mean the compensation ‘payable’ under 
S. 10(h) Telegraph Act. See Telegraph Act (1885). 
S. 10. 1963 Ker L T 330. 1 

“Together” 

• -See Municipalities -U. P. Municipalities Act (2 of 
1910), S. 87-A (11). AIR 1958 AH 374 (FB). 

"Tolls” 

See (1) C. P, and Berar Local Self-Government 
Act (4 of 1920), S. 23 (1). 

(2) Civil P. C. (1908). S. 60.t 

,3) “"mSfs!'Si u ‘ P ' Mun,clpalilies Act (2 

“Touching the business of a society.” 

See Bengal Co-operative Societies Act (21 of 

(2) B l°925) y S C 5°4‘° PeraliVe Socleties Act ( 7 <>f 

(3) Madras sCo-^operative Societies Act (0 of 

"To show cause.” 

See Constitution of India, Art. 220. 

“Total sum directed to be paid.” 

—Words “total sum directed to be paid by wav nf 
wages and compensation” in S. 17, Payment nf 
Wages Act are entirely free from ambiguity TheJ 

mean on ordinary grammatical construction th« 

“To withhold service.” 

s See Police (Incitement to Disaffection) Act (1922), 

Town.’ 


In the absence of any definition in fi,o a ... 
word‘town’ has to be understood in V he Act the 
which ordinary people understand S( j nse > 

it is a place having the main attributes of tbat 

of houses in dear*proximity, SrS ? f ls euCe 
number of people in a comparaSv,‘ Jn f larg ® 

Municipal Ac, (15 of 1932). S. 

“Trade.” 

See also (1) Constitution of India, Art. 276 

(3) S^e D ® S A ° 1 t e ( 8 1947);S - 2 «>■ 
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“Trsde allowance.” 

©-“Trade” involves exchange of commodities for 
money, the business of buying and selling and the 
transaction involves the seller, the buyer, the com¬ 
modity sold and the price paid for the sale. ‘Allow¬ 
ance’ means something given as compensation, re¬ 
bate or deduction. The question whether a pirti- 
cular payment is a trade allowance within meaning 
of S. 14, Madras Commercial Crop Markets Act, 1933, 
or not depends upon the facts of each case. It must 
be a deduction in any transaction in respect of com¬ 
mercial crops. If it is a deduction out of the price 
of commodity agreed to be paid or transferred, it 
would be a trade allowance. On the other hand,if the 
payment is de hors the terms of the transaction but 
made towarIs consideration for the use of the pre¬ 
mises or services rendered, it would not be a deduc- 
tion from the price or in any transaction. See Midras 
Commercial Crop Markets Act (20 of 1933), S 14. 
AIR 1959 b C 300 

—The term “trade allowance” in S. 17, Bombay Agri¬ 
cultural Produce Markets Act, 1939, means deduc¬ 
tions allowed by custom either in the weight of 
goods sold or in the purchase price. See Bombay 
Agricultunl Produce Markets Act (22 of 1939), S. 17. 
(1959) 61 Bom L R 1478. 

“Trade, business or commerce.” 

See Constitution of India, Art. 19 (l) ($). 

“Trade debt.” 

—The connotation and the meaning of words “trade 
debt” explained. S j e Excess Profits Tax Act (1940), 
Sell. II, R. 2. AIR I960 All 278 (OB). 

“Trade Mark ” 

See Penal Code (1880), S. 480. 

“Trade or calling.” 

—Words ‘ trade or calling” has been used in S. 70, 
Aimer Merwara Municipalities Regulation, 1925, in 
its wide sense so as to include any business carried 
on with a view to profit. See Municipalities— Ajmer- 
Merwara Municipalities Regulation (0 of 1925), S. 70 
<d). ILR (1958) 8 Raj 195. 

“Trading receipt.” 

See Income-tax Act (1932), S. 4. 

^See Motor Vehicles Act (1939), S. 47. 

“Transaction.” _ , 

See also (1) Debt Laws — Bengal Money-Lenders 

Act (10 of 1949), S. 2 (12). 

(2) Debt Laws — C. P. and Berar Money- 

Lenders Act (1934), S. 3 (1) (a). 

( 3 ) Evidence Act (1872), S. 13. 

(4) Excess Profits Tax Act (1940), S. 10-A. 

“Transfer” meaning of. . . . 

See also (1) Administration of Evacuee Property Act 

(2) Debt Laws —°Madras Agriculturists Re¬ 

lief Act (4 of 1932), S. 9 A (10) (ii) (d). 

(3 ) Income-tax Act (1922), S. 10 (3) (a) (iii). 

(4) Panchayats — Bombay Village Pancha- 

yats Act (0 of 1933), Rules under 
R. i3(d). 

(5) T. P. Act (1892), S. 54. 

“Transfer” — Expressions "devolution”, "succes¬ 
sion” or “transfer” in provincial and Concurrent 
Lists include parti.ioo of (oioH^il, property. See 
Constitution of India, Sch. 7, List &ntry 10 . 

1956 Mad 042 (DB). 

‘ ,T SefmAdml2t a ra e tion of Evacuee Property Act 
^ (1950 , S. 10 (2), Cl. (o). 

(?) T. P. Act (1882), S. 54. 

-The word “transfer” is a larger word and the word 
“sale” is a specific word. A transfer may be by 


means of lease, by means of a mortgage or by means 
of a sale or in any other mode. Where it is clear 
from the document transferring a business that the 
transferor has not retained any control over the 
affairs of the business after the transfer, the transfer 
amounts to a sale. AIR 1963 Bom 110 (114) (Pt C) 
(Pr 10). 9 

“Transfer of property.” 

See also (1) Gift-tax Act (1958) S 2 (rii). 

(2) T. P. Act (1882), S. 5. 

“Transmission by operation of law.” 

—The phrase “transmission by operation of law’ 
covers those cases where a 'person or authority ac¬ 
quires an interest in the property by operation of 
law, without any voluntary act ou his part. See 
Companies Act (1959) S. 108 (1), Proviso 2. AIR 
1965 All 135 (DB). 

“Transport.” 

—“Transport” his three conceptions: the conception 
of two terminii and locomotion. When a person 
is said t> transport goods from one place to another, 
what is intended to convey is that he moves the 
goods from the terminus of origin to the terminus 
of destination. Thus the whole process of moving 
the goods from the place of origin to the place of 
destination is included in the concept of transport. 
Locomotion is asmuch an essential ingredient of the 
concept of transport as the two terminii. The ex¬ 
pression “caused to be transported” is a geoeral ex¬ 
pression which would take in its purview not only 
the causing of transport at the first stage when it 
leaves the place of origin but at all places interme¬ 
diate between the p'ace of origin of transport and 
the terminus of destination. See Gufarat Groundaut 
(Transport Control) Order (1904), Cl. (2). (1965)6 
Gui L R 282 : ILR (1965) Guj 501. 

—Transport is the taking away from place to place 
by the owner of the property. It may be that the 
person transporting is a dealer:and really transports 
the article with a view to distributing it. The two 
acts are different. See V P. Sugar f d 0r * 

1950 -Validity. 1953 Cri L J 70 i AIR 1952 V P 80. 

“Traveller.” 

—The expression “traveller” is applicable to a person 
while he is travelling from one place to another, ine 
moment he reaches his destination, he cease? to be 
a traveller. People from various places go to a hill 
station for a change and they stay there for a shorter 
or a longer period. Once they reach the hdl station 

and stay there they cease to be travellers. See Muni¬ 
cipalities - Bombay District Mumoipal Act (1901), 
S. 59 (1) (xi). 61 Bom L R 52 i ILR (19o9) Bom 829. 

See also Representation of the People Act (1951), 

S. 90. . . f . 

®_\Vord “trial” may be understood in a limited sense 
as meaning the trial hearing of the petition, consisting 
of examination of witnesses, filing documents and 
addressing arguments. It may also connote entire 
proceeding before the Tribunal from ,lt ™ 
the petition is transferred to it under S..80, Repre¬ 
sentation of the People Act, 1951, until he pro¬ 
nouncement of the award. Standing by itself the 
word ‘trial’ is susceptible of both the narrow and 
the wider senses indicated above. But the meaning 
to be attached to the word in S. 90 (2) of the Act, is 
the entire proceedings before the Tribunal romthe 
time when the petition is transferred to it under 
S. 80, until the pronoucement of the award. See 
presentation of the People Act (19il), S. 90. At 
1957 S C 444. 

Q _The words “trial” and ‘tned’ aPP 0 ^ 0 .^!! 

do fixed and universal meaning. The meaning to 
attached to these words have tote ascertained 
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the context. The definition of the word 'inquiry 
in Criminsl P C. confirms the view thtt S. 491 of 
the Code is wide enough to cover every kind of 
inquiry aad trill and thit the word ‘trial’ in the 
section has not b*»en used in anv limited sense. See 
Criminal P. C. (1893), S. 404. 1937 Cri L J 567 : AIR 
1957 SC 389 (a). 

—“Trial” — Meaning of — In the Criminal P. C. the 
word ‘trial’ his been used notin one sense. Meaning 
has to be given to the word according to the context 
in which it is used. Tor purposes of S. 540 of the 
Code, a ‘trial’ terminates with the pronouncement of 
the judgment or the charge to the jury and so long as 
the judgment his not been pronounced or the jury 
charged, the trial is not terminated See Criminal 
P. C. (1S9M, S. 540. 1958 Cri L ] 71« i AIR 1958 
All 439 il)B). 

'Impl’dly Overruled on another point in AIR 1963 
S C 178.1 

—The word "try" or “trial’’ is not restricted to trial 
of L-lfence Mat covers a larger area and is used in 
regard to any legil proceedings and in regard to any 
issue whether it be civil or criminal. Trial of a 
petition under S. 52S, Criminal P. C is included 
within its fold. See Criminal P. C. (1898), S 193(2). 
1904 (1) Cri L J 176 : AIR 1904 Andh Fra 59 

—The definition in S. -1(1) (k), Criminal P. C. puts 
it beyoud doubt that an ‘inquiry’ is something diffe¬ 
rent from a ‘trial’ and that 'inquiry' stops when 
‘trial’begins. See Criminal P. C. (1893), S. 4(l)(kJ. 
AIR 1957 Andh Pra 472. 

—The word “trial" in S. 6 (4) of Bengal Suppression 
of Immoral Traffic Ac*, does not mein a criminal 
trial. There can be civil trial as also a criminal trial. 
See Bengal Suppression of Immoral Tralfic Act (VI of 
1933), S. 6 4). ILR (1951) 1 Cal 404: AIR 1955 
N U C (Cal) 1100. 

—Words ‘ for enquiry or trial" in S. 523 (I), Criminal 
P. C. mean lull trill and not a parti-I trill based on 
evidence partly recorded by the Magistrate and the 
evidence recorded by the other Magistrate from 
whose 61? the case is transferred. See Criminal P C. 
(1898), S 3*0. 1961 (2) Cri L J 244 i AIR 1901 Mad 
342. 

"Tribe." 

—Tribe is a group of a simple kin j, the members of 
which speak a common dialec*, have a single Govern¬ 
ment, and act together for 'uch common purposes as 
warfare. Other typical characteristics include a 
common name, a contiguous territory, a relatively 
uniform culture or way ot life and a tradition of 
common descent. Tribes are usually composed of a 
number of local communities, e.g , bands, villages or 
neighbourhood*, and are often aggregated in clusters 
of a higher order called nations. The term is seldom 
applied to socle ties that have achieved a strictly 
territorial orgin'Zition in large states but is usually 
confined to groups whose unity is based primarily 
upm a sense of extended kinship ties. It is no longer 
used for kin groups in the strict sense- such as clans, 
Alfl 1904 Pat 201 (203) (Ft B) (Pr 14) (DB). 

“Tribunal.” 

See also (1) Civil P. C (1908), S. 9. 

(2) Constitution of India. Arts. 138, 220. 

(3) Contempt of Courts Act, 1952, S. 3. 
“Tributary.” 

-Exc >res«Ion ‘tributary’ used in Bombay Government 
Notification D/- 17.2-1913, under S. 5, Bombay 
Irrigation Act, 1879, even if read in the seose of wide 
amplitude cannot embrace any small nullah or stream 
Ju the very high reaches of Godavari river. See 
Bombay irrigation Act (1879), S. 5. AIR 1960 Bom 
(DB). 


••Tribute.” 

#—Hukumnama and Patta fees are not tributes. See 
Tenancy Laws-Rajasthan Land Reforms and Resump¬ 
tion of Jagirs Act (VI of 1952), S. 4 (a), AIR 1961 S C 
133S. 

“Trippitidanam.” 

—Where in a document called “Bharamelpupathro w” 
the word ‘ Trippatidanam” was used, it was held 
that it was meant to evidence the gift to temple. AIR 
1956 TrsvCo 196 (DB) 

Trust ’’ 

See Trusts Act (18S2), S. 3. 

— There is a fundamental distinction between trusts 
and powers. A trust is an obligation annexed to 
ownership. TiuMee holds the property subject to an 
obligation which the testator has imposed upon 
him. Trustee must act within the sphere of the 
testators direction and must not deviate from it or 
modify it In the case of power, the position is qirte 
ditlerenf. There is only his wish or recommendation 
and the wish »s that the donee ot the power would 
hive absolute discielion and free unfettered choice as 
to the objects, institutions or persons amongA whom 
the estate of the testato r might be distributed. Powers 
are never imperative. There is no directi»n by the 
testator. AIR 1957 Bom 219 (220, 221) (Pt A) (Pr 8) 
(DB). 

—The word ‘trust’ in the context of S. 2 (b) (iii) of 
T. C. Indebted Agriculturists Relief Act, 1956, does 
not mean strict liability ot a trustee. It is used only 
in the pop liar sense. See Debt Laws — Travancore- 
Cochin Indebted Agriculturists Relief Act (III of 

1950) , S. 2(b) (iii). L95S K er L T 436. 

“Turnover." 

See (L) Sales Tax — Madhva Pradesh General Tar 
Act 'II of 1959), S. 13 d). 

(2) Sales Tax — Madras General Sjles Tai Act 
(9 of 1939), S>. 2 (i) aud 24. 

"Two years.” 

— Rerar Regulations of Agricultural Leases Act 124 of 

1951) , S. 9 (0) read with R 9 — "Two years” — Does 
not mean two cultivating seasons. See Teuancy Laws 
—Rerar Regulation of Agricultural Leases Act 24 of 
1951), S, 9 (0) read with R. 9. (1959) 6L Bom LR 
1150. 

“Uberrima” doctrine of. 

— Doctrine of ' uberrima fidea” with special reference 
to the effect ot non.dtsclosu;e and mucepresentatioa 
on the contract ot insurance, expounded by Rama, 
swarai J , in greit detail and exhaustively. AIK 1960 
Mad 434 (487, 48S) (Pr 10) (DB). 

"Udashin ” 

—"Udashin” may mean a ‘sanyasi.’ Word Udashin 
used in the arpmnama may mean a Baishnava 
who has taken 'Dhek' i e.‘madhukari.’ ILR (1954) 
1 Cal 207 (DB). 

“Ugahi ” 

—“Ugahi” really means outstandigs or amounts which 
are to be treated as a person’s assets—It does not mean 
that the amount was a loan given to a debtor. 
ILR (I960) l Puni 885 : AIR 1960 Punj 382 (384) 
(Pt B) (Pr 6) (DB). 

Ultra vires. 

See also under Words and Phrases—Void. 

—“Ultra vires” only means that something has been 
done by person or body of persons which was beyond 
his or their power. 1951 Raj L W 360 : AIR 1951 Rai 

23(24, 25)(PtC)(Pr3)(DB). 

‘Umpire.’ 

See Arbitration Act (1940), S. 10, Sob. I, Para. 2. 

“Unable to pay bis debts.” 

See Provincial Insolvency Act (1920), S. 10. 
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“Under any law for the time being in force.” 

See Hindu Marriage Act (1995), Ss. 24 and 23. 

“Under colour of duty”. 

#—When the colour i? assumed as a cover or a cloak 
for something which cannot properly be done 
in performance of the duty or in exercise of 
the right of office, the act is said to be done under 
colour of the office or duty or right. It is reasonable 
to think that the legislature used the words “under 
colour” in S. 101 (1), Bombay Police Act, to include 
this sense. A I R: 1917 Bom 219 and AIR 1928 Bom 
352 (FB), Approved; Decision in 63 Bom L R 189, 
held correct on facts but reasoning disapproved ; 
1961 Mad L J (Cri) 712 (Mys), Reversed. Virupaxappa 
Veerappa, Kadampur: v. State of Mysore. (1963) 1 
Mys L J (SC) 53 : 1963 S C W R 292 i 1963 Mad 
W N 441-:: (1964) 1 S C J :160 i 1964 Mad L J 
(Cri 72) : (1963) Supp 2 S C R 0 » 1963 (1) Cri L J 
814 : AIR 1963 S C 849 (851, 852) (Pt A) (Prs 9, 10, 
11, 14). 

‘‘Undertaking”. 

See Industrial Disputes Act (1947), S. 2 (j). 

—Meaning—In all orders and decrees of the Court, 
whenever the expression ‘‘a partyiundertakes” is.used, 
it has always borne the meaning that the undertaking 
has been to the Court. 52 Bom L R 303 i ILRr<1951) 
Bom 125 : A I R 1950 Bom 336 (333) (Pt A) 
(Pr 7) (DB). 


"Undertaking or calling”. 

See Industrial Disputes Act (1947), S. 2 (J). 


“Under the Act”’ 

The wcrds “under the Act” in S. 2, West Bengal 
Bargadars Act, 1956, refer only to those proceedings 
which are authoriseo bv this Act only. See West 
Bengal Bargadars Act (19 of 1956), S. 2. AIR L957 Cal 
274 (FB). 

“Under the Code of Civil Procedure”. 

See Limitation Act (1908), Art. 156. 


“Undivided share”. 

—“Undivided” means “not divided and indivisible”. If 
a share of a co-sharer cannot be ascertained and 
therefore has not been ascertained, it would be a case 
of undivided share. In tenancy in common the share 
of a '.co-sharer though not separated by metes and 
bounds, is divided, because it has been ascertained. 
Accordingly composite property does not include a 
property owned by tenants in common, some of whom 
are evacuees, though it would include property held 
by joint tenants some of whom are evacuees. See 
Evacuee Interest (Separation) Act (64 of 1051), S. 2 
(d) (j). AIR 1957 All 561 (DB). 

[Held Overruled by AIR 1961 S C 385 in AIR 1960 
All 499A.] 


“Unfair”. , , ^ „ 

See U P, TemDorary Control of Rent and Eviction 

Act (3 of 1947), S. 5 (4) 

“Unless contrary intention appears”. 


The only possible construction of the words “unless 
contrary intention appears by the will in b. iuy, 
accession Act, would be that there must be clear 
nambigous and unequivocal intention by the testator 
i the will itself before a bequest in favour of a lineal 
escendant, should he unfortunately die before the 
■stator, can be defeated. See Succession Act (1925), 
. 109. AIR 1955 N U C Bom 22. 


it 


Unmarried”. , c 0 e 

See Hindu Marriage Act (l95o), b. 25 


“Until”. , . . 

Word ‘until* has both an inclusive and exclusive 

meaning according to the context In 'the light ot 
S. 29, City of Nagpur Corporation Act (M. F. Act z or 


1950), the word shoul be deemed to have an inclusive 
meaning. See Municipalities — City of Nagpur Cor¬ 
poration Act (M. P. Act (3 of 1950), S. 20 (1). AIR 
1950 Nag 278 (DB). 

“Untoucbability*, 

See Untoucbability Offences Act (1955), S. 3. 
“Upto not more than”. 

#—Promotion from cadre of head constables “up to 
not more than 30 per cent of cadre”—30 per cent is 
maximum limit — Words “up to not more than" 
merely 6xes the maximum percentage of promotees 
from cadre of head constables. See Madras Police 
Subordinate Service Rules, R. 3. AIR 1961 S C 779. 

“Urgency”. 

Urgency and Emergency—'Urgency* relates to a 
situation requiring prompt action. 'Emergency* indi¬ 
cates situation suddently arising and demanding 
prompt action and is a stronger word. See Land 
Acquisition Act (1894), S. 4. .AIR 1959 Punj 538. 

“Urgent repairs”. 

See Factories Act (1948), S. 03. 

“Urkadai”. 

“Urkadai signifies a subordinate hamlet in a village 
group. See Tenancy Laws—Madras Estates (Abolition 
and Conversion into • Ryotwari) Act, (20 of 1948) 
(1962) 1 Mad L J 170. 


‘Use”. 

Word “use” must-.take colour from its context in 
which it is used. The expression “use in accordance 
vithl conditions contained” suggests something done 
jositively, for example, utilisation or disposal, The 
vord ‘use’ does not include non-use. See under Iron 
md Steel (Control) Order (1956). Cl. 5. 1965 S C O 
3S5:( 1965) 3 Law Rep 766 : (1905) 2 S C W R 801 i 
1905) 3 S C R 101 : 1966 Cri L J 79 : AIR I960 
> C78. 

—“Using any public road” in S. 4 (1), A. P. (Andhra 
Vrea) Motor Vehicles Taxation Act, 1931 — To con- 
ititute use of public road, it is sufficient, if there is 
>lying:of vehicles, even if suchplying'.is casual and not 
isual. See Andhra Pradesh (Andhra Area) Motor 
/ehicles Taxation Act (3 of 193L), S.4 (l). 1905 (2) 
2ri L J 60S : AIR 1965 Andh Pra 420 (DB). 

“Using a vehicle ’—Word ‘using’ does not mean 
he same thing as driving or being in charge of the 

notor vehicle. See Motor Vehicles Act (1939), S. 42 
1), 1960 Cri L J 923 itAIR I960 Mad 26o. 

-Word ‘use’ is very comprehensive. It means “put to 
>r employ for some purpose”. Goods which are being 
mported ‘within municipal limits must be put to or 
jmployed for some purpose and it is only hen that i 
xiuld be said that they are brought in for'use . Wool 
mported for purposes of dyeing, it is being brought 
n for'use’. See Municipalities-Puniab Municipal Act 
3 of 1911), Octroi Schedule. (1905) 07 Pun L R 
217 : ILR (1965) UPunj 606. 

‘Used”. r j . 

-To constitute food within meaning of Prevention ot 
Food Adulteration Act, 1954, .the article must be 
isable as food-Court is not concerned with its 
ictual use-Used means capable of being used or 
usable as lood. See Prevention oflFood Adu teration 
Act (1954) S. 2 (v). 1964 ( 2 ) Cri L J 715 » 1964 Pat 
565. 

“Useful to the public”.. 

• —Per Sarkar J. - It would be unduly restricting 
the meaning of the word ‘useful in S. 40, Land 
Acquisition Act to say that a work is useful to the 
public only when it can directly be used by the 

public. The words are not “ work which the public 

can use” The work contemplated |is work from the 
construction of which the public can in y 
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derive benefit whether by direct use of the work or 
by enjoyment of the fruits of the activities carried 
on there or may be, otherwise. See Land Acquisition 
Act (1894), S. 40 (1) (b). AIR 1962 S C 764. 

"Use of abbreviations”. 

Lahiri J —Use of abbreviations in public documents 
deprecated. They have only the effect of making them 
utterly unintelligible. Departmental Code is not per¬ 
missible in public documents. AIR 1957 Cal 466 
(4flS> (Pt H) (Pr 5). 

"Uses and allows to be used.” 

—The use of expression "allow” and "cause” in a 
Statute, import a requirement of knowledge and the 
knowledge contemplated thereat is personal know¬ 
ledge and the knowledge of a servant imputed to the 
master. See Motor Vehicles Act (1939', S. 112. 1964 
M P L J 322 i 1964 Jab L J 432 i 1 L R (1964) Madh 
Pra 166: 1964 (2) Cri L J 619. 

“Uses any deadly weapon.” 

See Penal Code (I860), S. 397. 

“Using false trade mark.” 

See Penal Code (I860), S. 482. 

"Vacancy." 

—'‘Vacancy” means the state of being not filled or 
occupied which may arise by death, efflux of time, 
resignation or removal and office newly created is 
ipso facto vacant at cfeation. See Panchayats — 
Madras Village Panchayat Raj Act (10 of 1950), S. 25 
(3). (1960) 2 Mad LJ 75. 

"Vacant.” 

—When the original tenant transfers his tenancy 
rights a vacancy arises under S. 7, U. P. (Temporary) 
Control of Rent and Eviction Act, 1947. See Houses 
and Rents—U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 7. 1964 All W R (H C) 
614. 

"Validity, construction or execution” of agreement. 

—Where according to an arbitration clause, “every 
litigation as to the validity or construction or execu¬ 
tion of the present agreement shall be finally decided 

in Paris.”, the ambit of the clause was wide 

enough to include the question of limitation. It is 
included in the words "validity, construction or 
execution”. See Arbitration Act (1940), S. 2 (a). 
A I R 1950 Cal 044. 

"Validly instituted.” 

—Words "validly instituted” in S. 7, Bengal Land 
Revenue Sales West Bengal Amendment Act, 1950, 
do not mean instituted successfully, that is to say, 
with success in the end. The language used in that 
section has reference not to the result of the pro¬ 
ceeding concerned but to its form and constitution at 
the date of the commencement. See Bengal Land 
Revenue Sales West Bengal Amendment Act (7 of 
1950 , S. 7. AIR 1955 N U C (Cal) 5334 (DB). 

“Valid vote.” 

-The word "valid” in R. 10 (a) of U. P. Kshettra 
Samiti (Settlement of Disputes Relating to Member¬ 
ship) Rules, 1902, is used in contra-distinction to the 
word "invalid” used in R. 17. Thus a ballot paper 
which does not suffer from any of the defects men¬ 
tioned in R. 17 is a valid ballot paper and the 
Returning Officer is bound to treat it as a valid vote. 
See Panchayats—U. P. Kshettra Samitis and Zlla Pari, 
shads Adhiniyam (33 of 1901), S. 14 (2). IL R 
(1965) l All 111. 

“Valuable security.” 

See Penal Code (1800), S. 30. 

“Value of subject-matter.” 

See Constitution of India, Art. 133. 


"Value of the property.” 

—Mysore Court-Fees Act (3 of 1900), S. 4 (iv-A)— 
Expression value of the property — Interpretation ot 
—Value means market value ana not value specified 
in deed, bee Mysore Court-Fees Act (3 of 1900), 
S. 4 (iv-A). (1963) 1 Mys L J 67. 

"Vaoaspati industry.” 

—The ordinary and natural meaning of the word 
"vanaspati” is vegetable and the words "vanaspati 
industry” as indicated by the words following them 
viz., 'vegetable oil’ in Item 23 of Schedule to the 
Notification No. 75/7 S. R. 55 (51), Dated_24.ll-1953 
under Madhya Pradesh Sales Tax Act, 1950, connote 
‘vegetable oil industry’, ‘vanaspati industry’ cannot 
be read as meaning an industry engaged only in pro¬ 
duction of vanaspati ghee or Hydrogenated oil. See 
Sales Tax—Madhya Bharat Sales Tax Act (30 of 1950), 
S. 4(3'. AIR 1901 Madh Pra 32 (DB). 


"Varam ” 

—Word "varam” is looslv applied. All kinds of 
people are called “varamdars” in the country side, 
though many of them are certainly not cultivating 
tenants. The word varam is applied to regular varam 
tenants having normal possession and full custody 
of the land and a tenancy agreement, and paying 
varam or guttagai, and constitutes cultivating tenants. 
See Tenancy Laws—Madras Cultivating Tenants Pro¬ 
tection Act (25 of 1958) (as amended By Madras Act 
14 of 1950), S. 2 (a). (1958) 2 Mad L J 519. 

“Varesh. varish.” 

—The word ‘varesh’ (or varish), which is a Persian 
term means an heir and is not restricted to male 
heirs onlv but would include female heirs as well. 
Even in Sanskrit tbe expression ‘Aurasa’ is not res¬ 
tricted to male descendants. It would include any 
issue born of a person, i. e., sprung from the loins of 
a person (literally ‘produced from the breast’) whe¬ 
ther male or female. AIR 1961 Orissa 9 (11,12) 
(Pt A) (Pr 10) (DB). 

“Varnish.” 

—"Varnish” is a generic name given to a homo¬ 
geneous solution of gums or resins in alcohol, linseed 
oil or the like which is coated on various articles for 
protective or decorative purposes, French polish is 
only a species, being a homogeneous solution in 
alcohol with the result that the volatile solvent 
evaporates quickly. See Central Excises and Salt Act 
(1944), Sch. 1, Item 22. AIR 196L Madh Pra 353 
(DB). 

"Vatsaravakasom.” 


—"Vatsaravakasom” means the right of the wife and 
children to be in possession and enjoyment of pro¬ 
perties of deceased for one year from the date of 
death without beiDg accountable for the income to 
the seshakars. "Cheruthettam” means the right to a 
share in the properties of the deceased towards the 
performance of the marriage and other ceremonies of 
minor children. See Malabar Law — Ezhava. AIR 
1951 TravCo 135 (DB). 

"Vegetables.” 


#—In Item 2 of Sch. 2, Rajasthan Sales Tax Act 
1954, the word "vegetable” is used in its popular 
sense of vegetables grown in kitchen garden for use 
for the table. It does not include pan (betel leaves). 
See Sales Tax-Ra|asthan Sales Tax Act (29 of 1954), 
S. 4 (2). A I R 1903 S C 351. ; 


#—Word “vegetable” in C, 
Act, 1947, Sch. 2, Item 0, 
popular sense, denoting class 
grown in kitchen garden or 
for the table. The term does 
(pan). See Sales Tax—C. P. 


P. and Berar Sales Tai 
must be construed ii 
of vegetables which an 
in a farm and are usee 
not include betel leave 
and Berar Sales Tax 


amended by c. P. and BerarAct A 1 
of 1948), S. 0. AIB 1981 S C 1325. 
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— Pan and betel leaf is not vegetable within meaning 
of Item ft of Schedule to Bengal Finance (Sales Tax) 
Act, 1947. ‘Vegetable’ in Item 0 should be given a 
narrow and restricted interpretation. See Sales Tax — 
Bengal Finance (Sales Tax) Act (0 of 1941), Schedule, 
Item 0. AIR 1958 Cal 302. 

—Word “vegetable” cannot be given the comprehen¬ 
sive meaning which it bears in natural history, and 
has net been given that meaning in taxing statutes, 
(e. g. Raja thau Sales Tax Act, 1954). The term is 
to he understood as commonly understood denoting 
these classes of vegetable matter which are grown in 
kitchen gardens and are used for table. Betel leaves 
are neither vegetable ror plant- See Sales Tax—Rajas¬ 
than Sales Tax Act (19 of 1954', Schedule, Serial 2. 
1957 Raj L W 518. 

"Vehicle.” 

—Dictionary meaning of word “vehicle” is a convey¬ 
ance or a carriage. Agricultural tractor is not a 
vehicle. See Sales Tax — Madras General Sales Tax 
Act (9 of 1939), S. 3 (1) (b). A I R 1954 M«d 884 
(DB). 

"Vest.” 

See (1) Municipalities — C. P. and Berar Munici¬ 
palities Act (2 of 1922), S. 38. 

(2) Provincial Insolvency Act (1920), S. 23(2'. 

(3) Tenancy Laws—Bihar Land Reforms Act 
(GO of 1950), S. 3. 

• — The word ‘vest’ has not got a fixed connotation, 
meaning in all cases that the property is owned by 
the person or the authority in whom it vests. It may 
vest in title, or it may vest in possession, or it may 
vest in a limited sense, as indicated in the context in 
which it may have been used in a particular piece of 
legislation. The provisions of theU, P. Town Improve¬ 
ment Act, particularly Ss. 45 to 49 and 54 and 54-A 
when they speak of a ceitain building or street or 
square or other land vesting in a municipality or 
other local body or in a trust, do not necessarily mean 
that ownership has passed to aoy of them. The vest¬ 
ing of property in the Trust is only for the purpose 
of executing any improvement scheme which it has 
undertaken and not with a view to clothing it with 
complete title. 

That the word ‘vest’ is a word of variable import is 
shown by provisions of Indian statutes. For example, 
under S 56 of the Provincial Insolvency Act (5 of 
1920), the property vests in the receiver for the pur¬ 
pose of administering the estate of the insolvent for 
the pa>ment of his debts after realising his assets. 
The properly of the insolvei t vests in the receiver 
not for all purposes but for the purposes of the 
Insolvency Act and the receiver has no interest of 
his own m the property. On the other hand, Ss. 10 
and 17 of the Land Acquisition Act (Act 1 of 1894), 
provide that the property so acquired upon the 
happening of certain events, shall ‘vest absolutely in 
the Government free from all encumbrances’. In the 

cases contemplated by Ss. 10 and 17 the property 
acquired becomes the property of Government with¬ 
out any conditions or limitations either as to title or 
possession, fhe legislature has made it clear that the 
vesting of the property is not for any limited purpose 
or limited duration. The Fruit Vegetable Merchants 
Union v. The Delhi Improvement Trust. 1957 S C J 
167 i 1957 S C A 373 j 1957 SCR 11 ILF (1957) 
PuDj 850 • AIR 1957 S C 344 (350, 353) (Pt B) 
(Prsll, 19). 

The word ‘vest” has not a fixed connotation. It 
does not mean in all cases that the property is owned 
by the person or authority in whom it vests. Such 
property may vest in title, or it may vest in posses¬ 
sion or it may vest in a limited sense, depending upon 
the context in which such vesting is enacted. The 
word “vest”, therefore is a word of variable import. 


AIR 1957 S C 344 : 1957 S C J 107, Pel. on. (1959) 
61 Bom L R 680 : ILR (1959) Bom 1308. 



“Vested in court”. 

• —Words “vested;in court” in S. 108 (1), Government 
of India Act, 1915, cannot be read as meaning “now 
vested in court”. See Letters Patent (Bom), Cl. 15k 
AIR 1953 S C 357. 

"Vested right”. 

— A right is said to be vested when the right to 
enjoyment, present or prospective, has become the 
property of some particular person or persons as a 
present interest independent of a contingency. It is 
a right that cannot be taken away without the con¬ 
sent of the owner. Such rights may arise from con¬ 
tracts, or statutes or the operation of law. No person 
has vested right in the course of procedure. See Civil 
P. C. of Bhopal State, S. 49.1963 M P L J157. 

— “Vested right” is power to do certain actions or 
possess certain things lawfully and is substantially 
a property right which may be erected by common 
law, by statute or by contract. There is a vested right 
in accrued cause of action or in a deference to a 
cause of action. See Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949), S 13 (3) (a) 
(iii). ILR (1958) Punj 1553. 

“Vice-versa”. 

— Words “vice.versa” means “the order or relation 
being inverted, the other way round”. See Munici¬ 
palities — J. K. Town Area Act (17 of 2011 as Amend¬ 
ed by Act 10 of 1905), S. 14-A. 1965 Kash L J 324 t 
AIR 1966 J & K 9 (DB). 

“Vicinity”. 

— The word “vicinity” is a term of relative import 
and in the absence of any special statutory signific¬ 
ance attaching to it, it must be understood in its 
ordinary dictionary meaning of the neighbourhood 
of a place different from the place itself. 59 C V\ N 
999 :1955 Cri L I 1336 , ILR (1957) 2 Cal 351 1 AIR 
1955 Cal 513 (515) (Pt C) (Pr 17). 

“Victimisation”. „ „ t 

See Industrial Disputes Act (1947), S. 2 (k). 

“Village”. 

— “Village” in Notification No. 108 D/• 20-4-1950 of 
the Director of Civil Supplies, Pepsu, should bo 
understood to mean what in vernacular is known as 
Mauza, Gaon, or Pind and includes not on y the 
residential portion but also the lands of the villegers 
residing in it. Besides abadi deb, a village a so 
includes the Gora deh, Shamilat deb, and practically 
all area owned by the village community. See Patiala 
Essential Supplies (Temporary Powers) Ordmanco 
(2003 B. K.), S. 3. 1953 Cri L J 1207 i AIR 19o$ 

Pepsu 103 (DB). 

“Violence”. _ 

See under W. & P. — ‘Force # 

“Viruthi and viruthi lands”. 

— "Viruthi” is a service inam. It is a grant of an 
office the performance of the duties whereof is re¬ 
munerated by the use of the land “viruthi lands am 
lands the bare enjoyment of which is attached to 
the performance of future services as mere remunera¬ 
tion without any interest in the soil except that of 
enjoyment and which lands could ba resumed on 

non-performance. See Tenancy V a , i r 

of Eviction Proceedings Act (1 of 195 <), S. 2 (1). ILR 
(1960) Ker 1093. 

“Visit”. 

— A halt of a few hours at a place which falls on the 
way and from which the foreigner must catch the bus 
or a train to arrive at place his destination cannot 
be deemed to be a stay at that place and a visit to 
that place within the meaning of para 7 (3) (i) of the 
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Foreigners Order, 1948. See Foreigners Order (1948), 
Para 7, Sub-para. 3, Cl. (i). (1965) 67 Punj L R 427. 

“Vij’tnajoi”. 

— “Vis major 1 ’ means an act of God. It is a short way 
of expressing the proposition that a common carrier 
is not liable for any accident as to which he can 
show that it is due to natural causes directly and 
exclusively, without human intervention and that it 
could not have been prevented by any amount of 
foresight and pains and care reasonably to be ex- 
pectea from him. See Contract Act (1872), S. 151. AIR 
1939 Pat 442 (DB). 

“Viswas Bii” — Meaning of. 

— The term ‘Viswas Bai* means a sale as a result of 
good feelings amongst the parties or because of the 
trust, reliance or confidence that one reposes in the 
other. In other words, it meaas a sale which has 
come about on account of the confidence reposed by 
the vendor in the purchaser. 1963 Mys L ] (Supp) 
201 : ILR (1961) Mys 873 : AIR 1962 Mys 246 (248) 
(Pt A) (Pr 4) (OB) 

“Viva voce” examination. 

— ‘ Viva voce” examination and ‘ interview” — Inter¬ 
view is not the same thing as viva voce examination. 
But a reference to interview in the intimation sent 
to the candidates held was nothing moie than mis- 
description which was of no consequence. See Con¬ 
stitution of India, Art. 234. AIR 1903 Mys 292 (DB). 


“Vocation”. 

See Income-tax Act (1922), S. 4 (3) (v). 


“Void”. 

See also (1) Companies Act (1913), S. 232. 

(2) Constitution of India, Ait. 254 (1). 

(3) Government of India Act (1935), S. 107. 

(4) Contract Act (1872), S. 2 (g). 


— Person giving away that which is not his own, and 
which he has no power to give—Gift is void ab initio. 
AIR 1957 Bom 280 (D3). 

• —“Void”, “Jurisdiction” and “Ultra vires” — The 
words “Void”, “Jurisdiction” and “Ultra vires” are 
used in different senses. A thing that is void in the 
strict sense of the word is a mere nullity and may be 
ignored even in collateral proceedings as if it never 
were. In its true sense the word, “jurisdiction” means 
inherent Jurisdiction and yet it is often used, as in 
S. 115 ol the Civil P. C. ia a special sense as meaning 
competency, or, as connoting those quasi jurisdic- 
tional facts without allegation of which the court 
cannot be set in motion, and without proof of which 
a decree should:not be pronounced. The expression, 
"ulira vires" likewise, which strictly speaking implies 
an absence of jurisdiction, is often used to imply an 
absence of competency. Hence the use of expressions 
such as “void”, “nullity”, “null and void”, “without 
jurisdiction” and “ultra vires” in cases where the 
impugned order is under direct attack as in appeal or 
revision provides no safe guide for holding that the 
order is void in the strict sense of the word so that 
it is for all practical purposes non est and mav be 
ignored in collateral proceedings. Madhavan Pillai 
v. State of Kerala. 1965 Ker L T 983.1I.R (1965) 2 
Ker 576 j 1965 Mad L J (Cri) 917 i 1966 Ker L J 
111 l 986 Cri L J 913 i A I R 1986 Ker2L2(2l4) 
(Ft B) (Pr 6) (FB). 

“Voidable.” 

See Contract Act (1872), S. 2 (i). 

“Wages” 


•“Term wages includes pay or salary—Suit to cover 
V™* 1 * °* Pay-Art. 102 applies. See Limitation Act 
(1908), Art. 102. ILR (1963) Cut 431. 

—See also (1) Civil P. C. (1908), S. 60 (1) (a). 

(2) Companies Act (1913), S. 230 (l) (c). 


(3) Emloyee's Provident Funds Act (19o2), 
S. 1. 

(4) Employee’s State Insurance Act (34 of 
1948), S. 2(22). 

(5) Industrial Disputes Act (1947), S. 2 (rr). 
2F. 

(6) Payment of Wages Act, S. 'i (viJ. 

“Waging war ” 

See Penal Code (1860), S. 121. 

"Waiver.” 

See also (1) Evidence Act (1872). S. 115. 

(2) Limitation Act (1908), Art. 75. 

• —Waiver is contractual and may constitute cause 
of action—Waiver means agreement to release or not 
to assert right. A I R 1935 P. C. 79 (82), Re), on. 
Mademsetty Satyanarayana v. Yelloji Rao, (1965) 2 
S C W R 145 i (1965) 2 S C J 673 t (1965) 2 Andh 
W R (SC) 145 : (1965) 2 Mad L J (SC) 145. 1905 
S C D 1143 :(1965) 2 S C R 221 i AIR 1965 S C 1405 
(1410) (Pt Cj (Pr 11). 

—“Waiver” belongs to the realm of contract and 
depends on the conduct of the parties. It may be 
express or implied. A party may expressly agree to 
forego its rights under a contract or under the provi¬ 
sions of a statute, [t is also open to a party by his 
conduct to release his right by implication. See 
Indian Independence (Rights, Property and Liabili¬ 
ties) Order (1947), Art. 8. AIR 1957 Cal 156 

—“Waiver” — There must be a conscious and inten¬ 
tional relinquishment ol an existing right known by 
the party relinquishing, to exist in his favour. See 
Income Tax Act (1922), S. 34. ILR (196 1 ) 2 Ker 32. 

“Waiib.*ujarz.” 

—"Wajib-ul-arz” is an official record of the local 
custom prevailing amongst the various tribes of the 
village or the estate to which it relates. It is prepared 
by public servants in discharge of their official duties 
and is prima facie evidence of the customs stated 
therein. The presumption raised by :t is rebuttable. 
See Custom (Punjab). AIR 1955 N U C (Punj) 1034 
(DB). 

“Wakf-alul-Aulad.” 

—Under S. 10, Bihar Agricultural Income-tax Act, 
1948, waVt-alal-Aulad means dedication by means of 
which the property is lied up, so that the usufruct 
might be utilised lor the benefit of the family. See 
Mussalman Wakt Validating Act (1913), S. 3. 1950 
B L J R 663. 

“Waram ” 

See under Words and Phrases—‘Varam’. 

“Waris.” 

—The literal meaning of the terms Malik and Waris- 
are quite different; the former means the o.vner aud 
latter .heir, and they are never regarded as synony¬ 
mous with each other. W’hen we say that A is the 
‘W’aris’ all that we mean is that he is the heir while 
when we describe him as ‘Malik’ the idea is to con¬ 
vey that he is the owner having heritable and alien¬ 
able estate. AIR 1948 Bom 261, dissented. (1950) 2 
Fepsu L R 5S4 (DB). 

“Waste land.” 

— Unoccupied’ and‘Waste’ are not exactly synony¬ 
mous neverthelass all ‘waste’ is unoccupied and 
though not all ‘unoccupied area’ can be considered 
as waste land. ‘Fallow’ is not regarded as ‘waste’. 
Words “broken up from waste” suggest waste land 
that is prepared for first time for cultivation. Land 
once broken up and cultivated and allowed to lie 
fallow for a while can no longer be regarded as waste. 
See C. P. Tenancy Act (l of 1920), S. S7 (l). 1952 
Nag L J 168. 

—“Waste land” means land which is neither deve¬ 
loped nor used as arable land but land which is. 
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undeveloped and unproductive and which in any 
event could not be made productive unless it was 
developed. See West Rengal Rules of Business, 
R. 19. (1958) 62 Cal W N 640 : A I R i960 Cal 113. 

“Waste or arable land.” 

See (1) Land Acquisition Act (1894), S. 17 (1). 

(2) Rajasthan Land Acquisition Act (24 of 
1953), S. 17 (1). 

‘Water course.” 

See Northern India Canal and Drainage Act (8 of 
1873), S. 70 (1). 

“Week.” 

See Factories Act (1948), S. 2. 

“Welsh mortgage ” 

See T. P. Act (1882), S. 58, Cl. (d). 


“Whether in a police diary or otherwise”. 

—By addition of words “whether in a police diary or 
otherwise” in sub-s. (2) to S. 102, Criminal P. C., it 
is now clear that the statements of witnesses during 
investigation, even though taken down in the special 
diary, can be used by the accused for the purposes 
specified in the proviso. See Criminal P. C. (1898) 
(as amended by Act (18 of 1923). ILR (1955) Hyd 
644. 

‘‘Which is entered into”. 

9 —Words “which is entered into” in S. 15 (1), 
Forward Contracts (Regulation) Act, 1952—Contract 
entered into prior to notification issued under the 
section are also covered. See Forward Contracts 
(Regulation) Act (1952), S. 15(1). AIR 1962 SC 
263. 


“When.” 

© —Per Narasimham J. — Word 'when’ may some¬ 
times be indicative of time factor—But in S. 3 (12), 
Hindu Women's Rights to Property Act, 1937, the 
word has been used as indicating a condition and 
not the time factor and has the same meaning as 
‘where’ to convey the meaning “in cases in which.” 
Per Ray C. J.—The word ‘when’ in the section can¬ 
not force the construction of future death. The word 
means “if or in the event of” and does not refer to 
the time when the Hindu dies. See Hindu Women’s 
Rights to Property Act (1937), S. 3 (12). A I R 1951 
Orissa 378 (SB). 

[Overruled in A I R 1955 Orissa 73.] 

“When the Court is closed.” 

—Whether a court is or is not ‘closed’ within the 
meaning of S. 4, Limitation Act (1908), is in each 
case a question of fact and must depend on the 
practice which prevails in the particular Court. ILR 
(1952) 1 Cal 88 s 55 Cal W N 127 : A I R 1952 Cal 
542 (543) (Pt A) (Prs 5, 7, 8) (DB). 

“Where.” 


—Word “where” cannot be construed as “until”. 
See Income-tax Act (1922', S. 25-A (3). AIR 1956 
Mad 396 (DB). 

“Where a debt is incurred”. 


—The clause "where a debt is incurred by a per¬ 
son” occurring in S. 13A, Madras Agriculturists Relief 
Act, can only refer to present or future liability. 
Section prima facie refers to monetary transaction 
coming into existence subsequent to the passing of 
the Act. See Debt Laws — Madras Agriculturists 
Relief Act (4 of 1958), S. 13A. (1956) 2 Mad L J 
425. 

[Overruled in AIR 1965 Mad 127 (FB)1. 

“Where for any reason it is not possible”. 

—Words “where for any reason it is not possible’ 
in S. 9 (4), Delhi Rent Control Act, 1958, construed. 
See Houses and Rents—Delhi Rent Control Act (59 of 
1958), S. 6 (B) (2) (b). ILR (1965) 2 Punj 169. 


“Where the right to redeem accrues to the mort- 

fragor"# 

See Limitation Act (1908), Art. 148. 

“Where there has been an appeal”. 

See Limitation Act (1908), Art. 182 (2). 


“Whether acquired before or after the commence¬ 
ment of the Act”. 

—Clause “whether acquired before or after the 

commencement of the Act in S. 14,' Hindu _ui - 
cession Act, 1950, makes it clear that the section 
applies to property which a Hindu woman bad in¬ 
herited before the commencement of the Act, pro¬ 
vided it was in her possession at the commencement 
of the Act. See Hindu Succession Act (1950), S. 14. 
AIR 1958 Mad 255 (DB). 


it 


While acting or purporting to act in discharging of 
his official duty”. 

See Criminal P. C. (1898), S. 197. 


"While purporting to act as public servant”. 

See West Bengal Criminal Law Amendment (Spe¬ 
cial Courts) Act (21 of 1949), S. 4 (2). 

“Wholesale price”. 

See (1) Central Excise and Salt Act (1944), S. 4 (9). 
(2) Sea Customs Act (1878), S. 30. 

‘‘Who is not in possession thereof at the commence¬ 
ment of this Act” 

—The expression “who is not in possession thereof 
at the commencement of this Act” in S. 4^ Madras 
Cultivating Tenants Protection Act, 1955, means 
cultivating tenants who were in possession of their 
holdings on 1-12-1953 but who ceased to be In 
possession at the date of the commencement of the Act 
by reason of an eviction. Voluntary surrender is not 
eviction. See Tenancy Laws — Madras Cultivating 
Tenants Protection Act (25 of 1955), S. 4. AIR 1957 
Mad 641 (DB), 

“Whole State”. 

—“The whole State” — Meaning of — Cannot mean 
‘the whole State of India’. See Municipal t asi- 
Travancore District Municipalities Act (23 of 1110). 
Sch. II, R. 18 (2), Proviso. AIR 1950 Trav-Co 174 

(DB). 

“Wife” 

See Madras Hindu Bigamy Prevention and Divorce 
Act (0 of 1949), S. 5 (/). 

“Wilful”. , , , . 

—“Wilful” means deliberate or intentional and not 
accidental or by inadvertence. See Penal Lode 

(i860), S. 405. 1965 (1) Cri L J 539 i AIR 1965 All 


‘Wilful” excludes cases of inadvertence or mistake 
1 not cases of ignorance or wrong view of the 
/ See Sales Tax - Madras General Sales Tax Act 
3 f 1939), S. 15. (1957) 2 Mad L J 511. 

Vord ‘wilful’ excludes bona fides. An honest and 

sonable but mistaken belief in the existence of 
cumstances, which if time, would make the act 
vfulis a good defence, 'Wilful is a:word of.des- 
ption. See Madras General Sales Tax Act (9 of 
39), S. 15, (1951) 1 M L J 348. 

Joiaftlouse'; and 

and Rent Control) Act (25 of 1949), S..< (2), 

(2) Tenancy Laws - Hyderabad Rouses (Rent, 
Eviction and Lease) Control Act (20 oi 
1950), S. 10. 

yilfally”: , „ 

"Wilfully” means “purposely de . li ° er ® t ® 1 , y J Ren t 
juses and Rents-U. P. (Temporary) Control of Rent 
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and Eviction Act (3 of 1947), S. 3 (b). 1951 Rev Dec 
294 i 195 L All W R (HC) 294. 

*—There is an essential difference between "allow¬ 
ing a person and "wilfully soffering” a person to do 
a certain thiDg. 'Wilfully 1 presupposes a conscious 
action, while even by negligence one can allow 
another to do a thing. See Prevention of Corruption 
Act (1947), S. 5. 1957 Cri L J 575 s AIR 19o< S C 


458. 

—"Wilfully” does not mean dishonestly or mala 6de. 
It does Dot mean intentionally or by inadvertence 
but deliberate where the mind has been brought into 
play and the man has after taking the facts into 
consideration, refused to do the act. See Sales Tax — 
U. P. Sales Tax Act (15 of 1948), S. 14 (b). 19.V7 
Cri L J 167 i AIR 1957 All 88 (DB). 


"Wilfully failed”. 

-Words "wilfully failed” in S. 3 (a). U. P. (Temp.) 
Control of Rent and Eviction Act, 1947 must mean 
not an unintentional failure or failure by inadver¬ 
tence but a deliberate failure, where the mind has 
been brought into play and a man has after taking 
the facts into consideration, refused to make the 
payment. See Houses and Rents — U. P. (Temporary). 
Control of Rent and Eviction Act (3 of 1947), S. 3 (a). 
AIR 1952 All 504 (DB). 


"Wilfully suffered”. 

—Charge of embezzlement — Question whether the 
officer "wilfully suffered” other members of the staff 
to commit the offence—The expression "wilfully 
suffered”, explained. See Orissa Treasury Code. Yol. 1, 
Chapter IX, Buies under Rr. 544 and 549. 1938 
Cri L J 1071 1 AIR 1958 Orissa 194. 


"Within”. 

—Word "within” means on or before the date fixed. 
See T. P. Act (1882), S. 00. AIR 1957 Aodh Pra 30. 

—The word "within” in relation to time means "in 
the limits of” (a period of time), "before the end of” 
and "after not more than”. In S. 428(1), City of 
Nagpur Corporation Act, 1948 (2 of 1950), the ex¬ 
pression "at any time within 15 days” does not fix 
both the inward and outward limits of the period 
duriDg which the election petition can be made. See 
Municipalities — City of Nagpur Corporation Act 
(1948) (2 of 1950), S. 428. AIR 1953 Nag 81 (DB). 

"Within a period of not less than one month”. 

—Expression 'within a period of not less than one 
month’ — Meaning — Expressions “not less than one 
month” and "within one month” mean same thing. 
See Rifasthan Agricultural Produce Markets Act (38 
of 1901), S. 3 (2). 1965 Rai L W 358 : ILR (1965) 15 
Raj 897 s AIR 1900 Raj 142 (DB). 

“Within a week” 

—In computing the period of ooe week, the date of 
occurrence must be excluded. See Houses and Rents 
— Madras Buildings (Lease and Rent Control) Act 
(25 of 1949), S 3. 1953 Cri L J 1184 : A I R 1953 
Mad 002. 


"Within fifteen days” 

-Expression “within fifteen days” in S. 12A, Bihar & 
Orissa Motor Vehicles Taxation Act, 1930 means 
clear fifteen days which would necessarily exclude 
xr U ?. , e Payment. See Bihar and Orissa Motor 
Vehicles Taxation Act (2 of 1930), S. 12.A (1) (as 
amended by Orissa Act 23 of 1902). AIR 1965 Orissa 
71 (DB). 

“Within jurisdiction of different Courts” 

See Civil P. C. (1908), S. 17. 

■“Within the meaning of” 

•-Words "withinthe meaning of” in S. 2 (h), Orissa 
Estate Abolition Act, 1951 (1 of 1952), cannot mean 
tnat if A is mentioned in one of those documents 


(viz. wafib-ul-arz or any sanad, deed or other instru¬ 
ment) and is called or referred to as a zamindar that 
makes him an Intermediary, for if that has been the 
intention, the definition would have said so. 5ee 
Tenancy Laws - Orissa Estates Abolition Act, 1951 
(1 of 1952), S. 2 (h). AIR 1954 S C 139. 

"Within three days of sending of communication” 

—"Within three days of sending of such commu¬ 
nication”— Computation. Three days are to start from 
the receipt of the communication. See Municipalities 
—U. P. Municipalities Act (2 of 1916), S, 47A (1) (a). 
1957 All L J 205. 

"With or without consent of landlord” 

—W. B. Premises Tenancy Act (12 of 1958), S. 16 (2) 
-Lease-Prohibition of jub letting with or without 
consent of landlord—Breach of—Sub-letting is with¬ 
out consent of landlord under S. 10 (2). See Tenancy 
Laws—W. B. Premises Tenancy Act (12 of 1950), 
S. 10 (2). (1961) 65 Cal W N 1050. 

‘ Without an obligation to pay rent” 

—The expression “without any obligation to pavrent” 
in the definition of "kudikidappukaram” in S. 2(a), 
Cochin Verumpattamdars Act, 1113, can only apply 
to such cases where there is evidence to the effect 
that when the house site was allowed to be used 
there was definite agreement on part of the landlord 
that party so allowed need not ply any rent at all. 
Absence of agreement will not raise any presumption 
that the house site was given without any obligation 
to pay rent. See Tenancy Laws — Cochin Verum¬ 
pattamdars’ Act (8 of 1113), S. 2. 1956 Ker L T 920. 

"Without any prejudice” 

—The words "without prejudice” import into any 
transaction that the parties have agreed that as bet¬ 
ween themselves the receipt of money by one and its 
payment by the other shall not of themselves have 
any legal effect on the rights of the parties, but they 
shall be open to settlement by legal controversy as if 
the money had not been paid. Hence, where rent 
was accepted without prejudice by the State from a 
person who had taken a settlement from the land¬ 
lord, the State would not be estopped from challeng¬ 
ing the genuineness and validity ol the settlement 
under S. 4 (h), Bihar Land Reforms Act. 1956 B L J R 
229 : 1956 Pat L R 151 : ILR 35 Pat 385 : AIR 1956 
Pat 425 (426, 427) (Pt A) (Pr 5) (DB). 

[Reversed on other grounds in A I R 1962 S C 50.] 

“Without interruption” 

See (1) Easements Act (1882), S. 15. 

(2) Limitation Act (1908), S. 26. 

(3) T. P. Act (1882). S. 108 (c). 

"With regard to” 

—Construction. See Bombay Industrial Relations Act 
(11 of 1947). AIR 1952 Bom 209. 


“With respect to’ aad ‘in relation to’ ‘Legislature’. 
See Constitution of India, Art. 208 (2). 

"Witness” 

See Constitution of India, Art. 20 (3). 


"Wood Naptha” 

—Wood naptha is a distillation of wood and in its 
crude stage contains only small percentage of 
Methyl Alcohol. From this is prepared Methyle 
Alcohol of different degrees of purity. In other 
words, from Methyle Alcohol may be prepered from 
impure Methyle Alcohol containing acetone and 
other impurity. In any case, whether pure or impure, 
methyle alcohol is not drinkable or potable and is 
supposed to be poisonous. In fact It is used as a 
denaturing agent itself. See Customs Tariff Schedule, 
S. 4, Item 22 (4). AIR 1958 Cal 694. 

“Work” 


—The word ‘work’ has a very wide meaning. The 
word is really used in two senses of bestowing labour 
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and thst upon which labour has been bestowed. The 
word gets its colour and complexion from the nature 
of the work and when used in singular with refer¬ 
ence to construction, it is not confined to only big 
industrial or scientific constructions. Taking the 
ordinary popular meaning, the construction of ordi¬ 
nary houses for purposes of residence comes within 
its meaning. See Land Acquisition Act (1894), S. 40. 
AIR 1954 All 700. 

—The word ‘ work” in the expression "for the 
execution of any work” in S. 50 (1), Bombay Muni¬ 
cipal Boroughs Act, 1925, is not used in the sense of 
the work that an officer of the Municipality has to do 
in the discharge of his duties. The section has no 
applicalion to the appointment on a contract basis. 
See Municipalities—Bombay Municipal Boroughs Act 
(18 of 1925), S. 50 (1). ILR (1958) Bom 113. 

"Worker” 

See Factories Act (1948', S. 2 (k) (1) and (m). 
—"Worker” — Includes both casual and permanent 
workers. See Plantations Labour Act (1951). S. 50 (as 
stood before amendment by Act (34 of I960). ILR 
(1964) 16 Assam 550. 

"Workman” 


‘‘Wrong done to person” 

—"Wrong done to the person” in S. 19, Civil P. C. 
connotes the same thing which is termed in common 
law as trespass to the person. Wrong attachment of 
one’s immovable property cannot amount to trespass 
to the person or wrong done to the person. See Civil 
P. C. (1908), S. 10. AIR 1955 NUC (M»dh B) 2402. 

"Worship” 

—The word ‘worship” in English is almost untrans¬ 
latable into other language. It implied acts prompted 
by veneration but with stress of time and weight of 
use it has come to be applied to the whole range of 
religious behaviour so that one might well say that 
‘worship’ is the active side of religion. AIR 1961 
Mad 265 (270) (Pr 16) (DB). 

“Would be” 

—Word "would be” as used in S. 4 (a), Merwar Limi¬ 
tation (Amendment Act, 1949, clearly mean‘is’. See 
Marwar Limitation (Amendment) Act (32 of 1949), 
S. 4 (a). AIR 1955 NUC (Faj) 080. 

"Writing” 

—"Writing” — Statement recorded on tape by tape 
recorder is not writing—It is inadmissible in evidence 
under S. 145, Evidence Act. AIR 1956 Puni 173. 


See (1) Industrial Disputes Act (1947), S. 2 (S). 

(2) Workmen’s Compensation Act (8 of 1923), 
S.2(l) (n). 

"Workmen concerned in such appeal” 

See Industrial Disputes (Appellate Tribunal) Act 
(1950), S. 22. 

"Workman concerned in pending dispute” 

See Industrial Disputes Act (1947), S. 33.A. 
"Workmen concerned in such dispute” 

See Industrial Disputes (Appellate Tribunal) Act 
(1950), S. 22. 


"Works” 

—Improvements are aho "works” in the contemplation 
of Requisitioned Land (Continuance of Powers) Act, 
1947. It is not essential that they should be original 
constructions. See Requisitioned Land (Continuance 
of Powers) Act (1947), S. 5 (3). A I R 1955 Cal 506 
(DB). 


“Works contract” 

See also Madras General Sales-tax Act (1939), Ss. 2 
and ?. 


-When a person entrusts a press to print stationery 
like letter paper or visiting cards and the press itself 

supplies the material, the transaction is nothing but 

a works contract. See Sates-tai - Madras General 
Sa!es-tax Act (9 of 1939), S. 2 (i) (1). AIH.1956 

Mad 191. 


"Woman’s estate” 

Seed) Hindu Women’s Rights to Property Act 
(1937), S. 3 (2) and (S). 

(2) Hindu Law—Widow. 


"Wrong” 

—The term ‘wrong’ in S. 23 (a) Hindu Marriage Act, 
1955 means an act causing some injury in the other 
side. A wife being separated from her husoand can- 
not be considered to cause thereby an injury to her 
husband. See Hindu Marriage Act(19oo), S. 23(a). 
AIR 1958 Baj 71. 


"Wrongful gain” 

See Penal Code (I860), S. 23. 

"Wrongful loss” 

See Penal Code (I860)* S. 23. 

"Wrongly taking” 

—Expression "wrongly taking” in S. 80 (1) (iv) of 
C. P k Berar Panchavats Act, 1947, is wide one and 
it comprises not only of an act which would amount 
to conversion but also an act which would amount 
to trespass to goods. It thus includes wrongful 
imoounding of cattle. See C. P. and Berar Pancha- 
va»s Act (1 of 1847), S. 80 (1) (iv). AIR 1953 Nag 
213 (DB). 

"Wrong person” 

See Civil P. C. (1908), O. 1, R. 10 (1). 

"Yakjaddis” 

—Yakjaddis who have first preference in matters of 
sale, are relations of the vendor though males only 
descended from a common ancestor. See Wajib-ul- 
arz AIR 1955 NUC (F»j) 298 (DB). 

"Years” , j 4 

See (1) Assam State Acquisition of Zamindaris Act 

(18 of 1951), S. 11. 

(2) Debt Laws-Bihar Money Lenders Act (3 of 

1938), S. 4. 

(3) Gereral Clauses Act (1897), S. 3 (00). 

(4) Income-tax Act (1922), S» 34 (1). 

(5) Penal Code (I860), S. 49. 

(0) Tenancy Lawa - Bombay Tenancy Act (29 
of 1939), S. 2(12). 

(7) Tenancy Laws — C. P. Tenancy Act (1 of 
1920), S. 87 (3). 

"Year of the tenancy.” 

Expression "a year of the "tenancy” in S. 9 (1) 
(b) (iii) of the West Bengal Non-agricultural Tenancy 
Act, 1949, in relation to the tenancies from month 
to month means in the absence of a contract 
to the contrary, a year or a period of twelve months 
according to the calender of the particular tenancy, 
starting with its date of commencement or any an!- 
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versary thereof. The term year in the provision does 
not necessarily mean the calender year in every case. 
See Tenancy Laws — West Bengal Non-agricultural 
Tenancv Act (20 of 1949), S. 9 (1) (o) (iii). AIR 1961 
Cal 513 (SB). 

“Zitli” 

—The definition of the word “zaili ’ given in S. 60 of 
the Circular No. 3 (S'.gha Mol) of the former Kitah 
S<:ate, and the subsequent sections does not include 
trespasser. See Tenancy Laws—(Fortier) Kotah State 
in Rajathan Circular No 3 (Sigha Mai) ot the former 
Kotah Stale, S. 69. AIR 1955 NUC (Raj) 5006 

mi 

'Zimiudar” 

The word "Zimindar” used in a wajib-ul-arz 
prepared b' revenue ofHcers during the course of the 
settlement must be given the ordinary meaning given 
to it in revenue proceedings. The word 'zimindari" 
has a well established connotation. It means ‘‘a per¬ 
son” who is the owner or a co-sharer of a mohal and 
as such has an interest in the common laud of the 
mohal and the management of the mohal, has the 
right to realise rent from tenants and in the absence 
of a contract to the contrary is liable to oay land 
revenue to Government. Ram Kishore v. B. Kavindra 
1954 All L I 726 i 1955 All W R (HC) 50 i I L R 
(19551 1 All 557 : A1 H 1955 All 59 (62) (Pt Ci 
<Pr 19) (FB). 

WORKER 

D‘fined. 

See Factories Act (1948), S. 2. 

WORKERS 

Welfare of. 

See Constitution of India, Arts. 41, 43. 

WORKERS’ UNION 

—Meeting of executive committee—Notice—It is 
not essential that each member of the executive com- 
mittee should receive notice of meeting 4S hours 
before. AIR 1965 Pat 184 (185) (Pt A) (Pr 2) (OB). 

-Executive Committee meeting—Agenda — Notice 

of amendment — Constitution requiring member 
intending to move "any resolution, amendment or 
interpolation on any item of agenda shall submit 
notice of same clear 24 hours before time 6xed for 
meeting” — Rule does not require that notice of 
amendment should be giveo to each and every mem¬ 
ber—Amendment is not intended to be circulated to 
all members — "Any resolution” held included no 
confidence resolution also, in the absence of any 
other provision ia Constitution in this behalf. AIR 
1985 Pat 184 (185) (Pt B) (Pr 5) (DB). 

WORKING JOURNALISTS (CONDITIONS 
OF SERVICE AND MISCELLANEOUS 
PROVISIONS) ACT (45 of 1955) 

SECTION 1 

• —S. 1—Constitutional validity-Whether violates 
Arts. 19 (1) (a), 19 (1) (g), 14 and 32 of the Consti¬ 
tution — (Constitution of India, Arts. 14, 19 (1) (a), 
19 (D (gl and 32). 

None of the provisions of the Act is violative of 
fundamental rights enshrined in Arts. 19 (1) (a). 
19 11) (g), 14 and/or 32 save the provision contained 
in S 5 (l) (a) (iii) of Act which is violative of the 
fundamental right guaranteed under Art. 19 (1) (g) 0 f 
the Constitution and is therefore unconstitutional and 
should be struck down. S. 5 (1) (a) (Ui) being: clearly 
severable from the rest of the provisions can be 
struck down as unconstitutional without invalidating 
the other parts of the impugned Act. 

The impugned Act does not say that the Wage 
Board shall not give any reason for its decision. It is 


left to the discretion of the Wage Board whether it 
should give the reasons for its decision or not. In the 
absence of aDy such prohibition it is impossible to 
hold that the fundam=nta! right conferred upon the 
petitioners under Art. 32 was in aDy manner what¬ 
ever sought to be infringed. Express Newspapers 
(Private) Ltd v. Union of India, (1961) l Lab L J 
339 i (1958-59' 14 F J R 211 : 1953 SCJ 1113: 

1958 S C A 952 . 1959 S C R 12 i AIR 1958 S C 578 
(619. 620. 621, 622. 623, 024. 625. 627, 628, 629, 631, 
632, 633. 634) (Pt I) (Prs 159, 160, 171,176, 178, 180, 
181,192. 193, 19 j, 197, 198, 205, 207, 209, 215. 216, 
217, 224, 225,226). 

-S. 1 — Applicability — Apt applies to working 

journalist even if Act was not in fore? when his 
services were terminated, when at the time of termi¬ 
nation WOiking Journalists (Industrial Disputes) Act, 
1955 was in force, which Act was replaced bv Work¬ 
ing Journalists (Conditions of Service) Miscellane vis 
Piovisions Act. AIR 1951 Andh-Pra 528 (531, 5.2) 
(Pt B> (Pr 17) (DB). 

[Reversed on another point in AIR 1934 S C 279J. 

-S. I, Scb. 2. Item 3 — Power of labour Courts to 

set a-ide order of termination of service — Case of 
termination ot service of working journalist — See 
Industrial Disputes Act (1947;, Sch. 2, Item 3. aIR 

1959 Mad 343. 

-S. 1—Does not exclude applicability of Payment 

of Wages Act to working journalists. See Payment of 
Wages Act (1930), S. 15. AIR 1960 Pat 33 IDB). 


SECTION 2 

• —S. 2 (f) — ‘ Working Journalist' — Part time cor¬ 
respondent — ^ When ‘working journalists’ within 
meaning of definition — ‘Avocation’ meaning of. He 
must be a journalist by avocation and must be em- 
p'oyed as such. The prin:ip'e gains made by a per¬ 
son are mainly from the career of a journalist, his 
principal avocation would be that of a working jour¬ 
nalist. See Working Journalists Industrial Disputes 
Act (1 ot 1955’, S. 2 (b). AIR 1954 S C 279. 

“— s 2 (0 — Expression ‘Avocation’ in defimtion, 
does not connote profession or calling— Words and 
Phrases— "Avocation” and "vocation” — Meaning of. 
AIR 1961 Andh-Pra 528 (532.583) (Pt C) (Prs 19. 
21, 22, 23,24. 26) (DB). 

[Reversed on another point in AIR 1904 S C 279]. 

--S. 2 (f)—“Whose principal avocation is that of a 

journalist”—"Is” has application only to the state of 
thiDg which prevailed at the time when action was 
taken against the journalist-Present tense is indica¬ 
tive of situation as obtaining at the time when ques¬ 
tion of avocation falls to be adjudged. AIR 1981 
Andh-Pra 528 (533) (Pt D) (Pr 27) (DB). 

[Reversed in AIR 1904 S C 279.] 

——S. 2 (f)—Proof readers—If “working journal sts” 
—Copyholders in newspaper ‘Hindu’ of Madras — If 
working journalists 

‘Proof readers’are comprehended within the defi¬ 
nition of working journalists whether they conform 
to the description of journalists or not. 

Held, on facts, that the copy-holders working in 
the proof-reading section of the establishment of the 
a Tr 9 ?K 9r ‘ HlQ . du ’ °* Madras were proof-readers 

11957 5S) 13 F J R 

—S 2 (g)-Industrial Dispute! Act (1947t, S 2 ( s ) 
-Servant authorised to employ other servants-. 
Ihese other servants become employees of master — 
(Master and Servant). 

“ ast6r e u mplo >[ s a servant and authorises him to 
employ a number of persons to do a particular lob 
the employees thus appointed by the servant would 
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become servants of the master. AIR 1955 S C 404, 
Rel. on. 1959 B L J R 569 : 1960 Cri L J 102 : 
(1959.60) 17 F J R 307 : (1960) 1 Lab L J 223 i AIR 
1960 Pat 10 (13) (Ft C) :(Pr 19). 

-S. 2 (g) and S. 18 (1) — Industrial Disputes Act 

(1947), S. 2 (g)—‘Employer’ means newspaper estab¬ 
lishment itself and not its manager. 

The definition of the word ‘employer’ as given in 
S. 2 (g)ot the Industrial Disputes Act, 1947, does not 
furnish the key to the meaning of the word ‘emplo¬ 
yer’ .used in S. 18 (1) of the Working Journalists 
(Conditions of Service) and Miscellaneous Provisions 
Act. In the case of a newspaper establishment the 
word ‘employer’, used in S. 18(1) of the Working 
Journalists Act, means the newspaper establishment 
only and it does not include or mean also the manager 
of the said establishment. .1959 B L J R 569 : i960 
Cri LJ 102 i (1959.60) 17 F J R 307 : (1960)1 
Lab LJ 223 : AIR 1960 Pat 10 (13, 14) (Pt D) 
(Prs 26, 2S). 

-S. 2(g) and S. 18 (1) — Definition of word 

‘manager’ in Companies Act, S. 2 (24) is not useful 
in fixing meaning of word ‘employer’ in S. 18 (1). 

In view of S. 2 (g) of the Working Journalists Act 
it is not permissible to lock to the Companies Act for 
the definition of the word ‘employer’ in the Act. 
Further the definition of the word ‘manager’ in S. 2 
(24) of the Companies Act, 1956, does not solve the 
question whether the word ‘employer’ in S. 18 (1) of 
the Working Journalists Act includes the manager 
of the newspaper establishment. 1959 B L J R 569 i 
1960 Cri L J 102 s (1959-60) 17 FJR 307 « (1960) 1 
Lab L J 223: AIR i960 Pat 10 (17) (Pt E) (Pr 55). 

-S. 2 (g) and S. 18 (1)—Acts referred to in Ss. 14 

and 15 — Definition of word ‘employer’given in 
those Acts'.cannot be considered in fixing meaning 
of the word ‘employer’ in S. 18 (1). 

The definition of and the meaning given to the 
word 'employer.' referred to in Ss. 14 and 15 of the 
Working Journalists Act, will not govern the word 
‘employer’ used in S 18 (1) of the Act. AIR 1958 S C 
507 and AIR 1958 Pat 378, Rel. on. 1959 B L J R 
569 i 1960 Cri L 1 102 : (1959-60) 17 F J R 307 , 
(1960) 1 Lab L J 223!AIR 1960 Pat 10 (17, 18) (Pt F) 
(Prs 59,61). 

-S. 2 (f) and S. 3 (l) - “Working journalist” - 

Sub-editor of Newspaper. A sub-editor or newspaper 
is a working journalist. See Industrial Disputes Act 
(1947), S. 2. AIR 1959 Pat 431 (DB). 

SECTION 3 

_S. 3 — Claim for notice and notice pay — Exten¬ 
sion of service — Effect. 

Where a notice to superannuate or to retire was 
served on the journalists but these persons continued 
to be in service for a further term of six months, in 
the light of the correspondence between the parties. 

Held, that it was certainly an extension of service 
or had the legal consequence of such extension, and 
the statutory right to notice pay from the date deter¬ 
mined by such extension, namely, the new date-line, 
would appear to be incontrovertible. (1964) , 2 
94 "(1965. 1 Mad L J 609 : ILR (1964) 2 Mad 283 : 
AIR 1965 Mad 207 (208, 209) (Pt B) (Pr 5) (DB). 

_Ss. 3 and 5 - Termination of service of Working 

Tourualist and his voluntary retirement - Submission 
L termination is not voluntary retirement See In¬ 
dustrial Disputes Act (1947., S. 2 (oo). AIR 1962 Mad 

327 (DB). 

_Ss 3 and 5 - Retrenchment - Retirement on 

superannuation - No age of superannuation fixed - 
Termination cannot amount to retirement on super¬ 
annuation. See Industrial Disputes- Act (194 /), S. 2 
(oo). AIR 1962 Mad 327 (DB). 


•S. 3 (1) — Industrial dispute ceasing to be such 
during pendency of proceedings before Labour Court 

— Effect — Labour Court ceases to have jurisdiction 

— It can take notice of subsequent events. See In¬ 
dustrial Disputes Act (1947), S. 2 (k). AIR I960 
Mad 196. 

[Reversed in AIR 1961 Mad 370]. 

-S. 3 — Services of workman terminated—Labour 

Court’s jurisdiction to enquire if it is bona fide — 
Power to order his reinstatement. The Labour'.Court 
is justified in acting within its jurisdiction and direct¬ 
ing reinstatement of the worker. See Industrial Dis¬ 
putes Act (1947), S. 15. AIR 1959 Mad 501 (DB). 

SECTION 5 

—Ss. 5 and 3 — Industrial Disputes Act (1947), 
Ss. 2 (oo), 25-F — Termination of service of working 
journalist and his voluntary retirement — Submission 
to termination is not voluntary retiremenj —Working 
Journalists (Industrial Disputes) Act (1955), S 3, See 
Industrial Disputes Act (1947), S. 2 (oo). AIR 1962 
Mad 327 (DB). 

-Ss. 5 and 3 — Industrial Disputes Act (1947), 

Ss. 2 J 'oo), 25F—Retrenchment—Retirement on super¬ 
annuation — No age of superannuation fixed — 
Termination cannot amount to retirement on super¬ 
annuation — Working Journalists (Industrial Dis¬ 
putes) Act (1955).-S. 3 . See Industrial Disputes Act 
(1947), S. 2 (oo). AIR 1962 Mad 327 (DB). 

SECTION 6 

-S. 6 (1)—’Working journalists working overtime 

— Rate of payment. 

Section 6 (1) of the Act opens with the words 
‘subject to any rules that may be made under this 
Act.’ No rules have so far been made under this Act. 
In the case of manual labour where an employee is 

required to work overtime the usual rule applied by 

employers is the payment of double usual wages tor 
the overtime. That also is the basis upon which In¬ 
dustrial Tribunals award compensntion for overtime 
in cases of disputes, notwithstanding the absence of 
a specific provision on these lines in the Industrial 
Disputes Act. (1957- 58) 13 F J R 08 i (19o7) 2 Lab 
L J 275 (Mad). 

_S. 6 - Contravention of S. 6-Manager of news¬ 
paper establishment not being employer cannot be 
prosecuted under S. 18(1). See Working Journalists 
(Conditions of Service) and Miscellaneous Provisions 
Act (1955), S. 18 (1). i960 Cri L J 102 : AIR 1960 

Pal 10 * SECTION 8 

^_c a __ \Vaee fixation — Machinery — Wage 

Board - Practice and procedure-tMinimum Wages 
Art (1948) S 5) — (Constitution of India, Arts. 32 
— Wage Board, - Decision, of - « 

vitiated)—(Industrial Disputes Act (1947), S. 2 (rr) 

^B^d relating to a particular trade or in¬ 
dustry constituted of equal number of representa¬ 
tives of employers and employees, with an indepen¬ 
dent member or members one of whom is appointed 
a Chairman is best calculated to arrive at the proper 
fixation of wages in that .mdastry. Express Ne - 
nar)=rs (Private) Ltd. v. Union of IndiMLyoa-5«i ; i‘* 
p Pr oil i (1961) 1 Lab L J 339 : l9o8 S C J 1113 * 
1953 S C A 952 .1959 S C R 12 : AIR 1958 S C 578 
(607, 608, 609) (Pt C) (Pis 88, 89, 91, 94, 100). 

q _Ss 8. 9 (1) and 29—W’age Board — Practice 

fnd procedure-Resignation of member--Bewnib. 
tution — Decision by maiority Validity a , 
under Act - Effect - Decision without giving rea¬ 
sons — Validity. 
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The decision of the Wage Board appointed under 
the Act, dated 30th April, 1957 was challenged by 
newspaper owners as illegal and void because: (i) Re¬ 
constitution of the Board was ultra vires and un¬ 
authorised by the Act as it stood at the time, tjio 
rules having been published only on 30th July, 1956; 
(2) The decision by a majority was unwarranted by 
the Act and since there was no provision in the Act, 
the Rules providing for the same went beyond the 
Act and were therefore ultra vires; (3) The procedure 
followed by the Board offended the principles of 
natural justice and was therefore invalid; (4) The 
decision was invalid, because (a) no reasons were 
given, (b) nor did it disclose what considerations 
prevailed with the Board in arriving at its decisions; 
(5) Classification on the basis of gross revenue was 
illegal and unathorised by the Act; (6) Grouping into 
chains or multiple units was unauthorised by the 
Act; (7) The Board was not authorised by the Act 
to fix the salaries of journalists except in relation to a 
particular industrial establishment and not on an All- 
India basis of all newspapers taken together; (8) The 
decision was bad as it did not disclose that the capa¬ 
city to pay of any particular establishment was ever 
taken into consideration; (9) The Board had no autho¬ 
rity to render a decision which was retrospective in 
operation; (10) The Board had no authority to fix 
scales of pay fora period of 3 years (subject to review 
by the Government by appointing another Wage 
Board at the end of these 3 years), and (11) The 
Board was handicapped for want of Cost of Living 
Index. 

Held, that the decision of the Wage Board was 
ultra vires the Act itself as the Board contravened 
the mandatory requirement of S. 9 of the Act, and 
must be declared as illegal and void. Express News¬ 
papers (Private) Ltd. v. Union of India, 14 F J R 211: 

(1961) Lab LJ 339: 1958 SC A 952 : 1953 S C J 
1113 r 1959 S C R 12 : AIR 1958 S C 578 (634, 635, 
636,637,338, 642, 643) (Pt L) (Prs 231,232,235, 236, 
237, 240, 243, 247, 203, 264, 265, 260,;207, 268). 


SECTION 9 

■—S. 9—Wages—Principles of fixation of rates— 
The capacity of the industry to pay is one of the 
essential circumstances to be considered. It should 
be considered on an industry cunwegion basis. 
Further the demand of product, economy in organisa- 
tion and increase in the efficiency of the lowest paid 
worker in increasing production have got to be con- 
sidered. See Industrial Disputes Act (1947), S. 2 (rr). 
1958 S C J 1113 « AIR 1958 S C 578. 


SECTION 15 

7" S. 15 —Validity — Act is not ultra vires nor d< 
it amend Provident Funds Act. 

The Parliament enacted that the Provident Fur 
Act would apply to newspaper establishments of I 
type mentioned in S. 15 of the Working Journali 
Act. I herefore, there is no question of vires in tl 
nor is there any question of amending the Providi 
JuQdsAct. 1965 Ker L T 507 j (1965) 10 Fac L 
IQfl* (1904-65) 27 F J R 502 i (1934) 2 Ker L R 4S 
1965 Ker L J 103 . ILR (1965) 1 Ker 353 : 1965 • 
Cri^ L J 555 i AIR 1965 Ker 130 (131) (Pt B) (Pr 

^-Newspaper establishment falling will 
Ffn 1 a’ loyalists (Conditions of Servl 

u tc - Act (1955) can be brought within scope of / 

SJJJ 1[) S flca j 10 “ “ ndl « s - 1 : 13) (b), Employees Pro 

Act (195°ot s i n, e E "P‘“vee S ' Proven, Fur 

as Amended by Act XLVI 
i960).; 1965 (1) Cri L J 555 i AIR 1965 Ker 130 (D 

: S * ^'Employees’ Provident Fund Scheme wh 
became applicable to newspaper establlshments/T 


scheme was made applicable to the newspapers 
establishments only from 31st December 1956. See 
Income-tax Act (1922), S. 58-G (2). AIR 1966 Mad 
57 (DB). 

SECTION 17 

-S. 17—Validity. 

•—With the exception of S. 5 (1) (a) (iii), which deals 
with the payment of gratuity to employees who 
voluntarily resign from service, the rest of the Act is 
valid. Kasturi & Sons Private), Ltd. v. Salivate- 
swaran, (1958) 1 Lab L I 527* (1958-59) 14 FLJ 174* 
1958 ML] (Cr) 635: (1958) SCJ 844;(195S) 2 An W R 
(SC) 130 : (1958)<3 Mad L I (SCrI30« 1959 S C R lj 
AIR 1958 S C 507 (509, 510) (Pt A) (Pr 5). 

-8. 17—Scope. 

•—The employee’s claim against his employer which 
can^form the subject-matter of an enquiry under 
S. 17 must relate to compensation awardahle under 
S. 4 of the Act, gratuity awardable under S. 5 of the 
Act, or wages claimable under the decisions of the 
Wage Board. If the employee wishes to make any 
other claim against his employer, that would not be 
covered by S. 17, Kasturi & Sons (Private 1 , Ltd v 
Salivateswaran. (1958) 1 Lab L J 527 i (1958-59) 14 
F.J RJ174i (1958) M L J (Cr) 635 . (1958) S C J 844- 
(1958) 2 Andh W R (S C) 130 : (1958) 2 Mad L » 
(SC) 130 i 1959 S C R £1 : AIR 1953 S C 507 (509, 
510, 511, 512) (Pt B) (Prs 5, 7, 9, 12). 1 ' 

-S* 17—Scope — Claim bv working journalist_ 

Jurisdiction of authority. The jurisdiction of the 
Authoriiy still remains unaffected even in respect of 
the claims by the working journalists. See Pavment 
of Wages Act (1936), S. 15. AIR 1960 Cuj 10 (DB). 

SECTION 18 

—Ss-18 U) and 2 <g> - Industrial Disputes Act 
(194<), S. - (g)— Employer means newspaper estab¬ 
lishment itself and not its manager. See Working 
Journalists (Conditions of Service) and Miscellaneous 

KK Pat°10. f 19M, " S - 2(g) - 1960 C " L J 

r, S ?- I? M ar ? d 2 (g)-Definition of word “mana¬ 
ger in Companies Act, S. 2 (24) is not useful in fi xine 
meaniDg of word “employer” in S. IS (1) Sp* 
Working Journalists (Conditions of Service) and Mis¬ 
cellaneous Provisions Act (45 of 1955', S. 2 (c) lOAn 
Cri L J 102 * AIR I960 Pat 10. S ‘ U 

ZT?!* 1 nifi ) i a H ?d 2 J g) ~i cts re f erre d to in Ss, 14 
and 15—Definition of word “employer” given in thn\l 

Acts cannot be considered in fixing meaning of the 

word ‘'employer” in S. 18(1). See Working Tour™ 

lists (Conditions of Service) and Miscellaneous P to l 

airU f 1900,1 s - 2(gK 1960 c ” L ' *• 

“ S. 18 (1) and S. 6— Contravention of S. 6— 
Manager of newspaper establishment not being 
employer cannot be prosecuted under S. IS (1). 5 

°* ®j Press declaration in S. 18(1) 
of the Act hat the word “employer” shall include 

ficK ext f 0D -? a so 10 a mana 8 er of a newspaper estab 
ishment, its manager cannot be treated as included 

in the word 'employer’ and cannot be leeallv 
cuted under S. 18 (1) for contravening theming 
provisions of S. 6 of the Act • (18S0i 5 a rS ° r £ 

fpt ? A) (PrseS.Vo) ^ J 223 * AIR 1960 Pat 10 U9) 

SECTION 20 

- 20| 8, 9 (i)— Wage Board — Proof; * 

Rjocedure—Resignation of member — otl 2 e and 

-Decision.by majority - vSidity — R?,? S tUli 
under Ac, - ESec,-Decision withL, 
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— Wage structure — Fixation of — Grouping of estab¬ 
lishments according to gross revenue — Capacity of 
industry to pay— Ignoring of — Effect on validity of 
decision — Power to give retrospective effect to deci¬ 
sion. See Working Journalists (Conditions of Service) 
and Miscellaneous Provisions Act (45 of 1955), S. 8. 
AiR 195S S C 578. 


WORKING 10UFNALISTS (FIXATION OF RATES 
OF WAGES) ACT (29 of 1958) 

SECTION 2 

-S. 2 (e)—"Wages’— Meaning of — Term includes 

gratuity pax able to a labourer on retirement. See 
Civil P. C. (190S), S. 60(1) (h). AIR 1985 Madb Pra 
42 (Db). 

-S. 2 (f> — Scope and applicability — Copyholders 

in “Hindu” are proof readers and therefore fall 
within term “working journalists”. 

The copyholders in the Hindu establishment are 
therefore proof readers who will come under 
group IV of the scheme of wages prescribed under 
the recommendations of the Wage Committee appoint¬ 
ed under the Working Journalists (Fixation of Rates 
of Wages) Act. (1957) 2 MLJ 275, Rel. on. 1963 
Ma i W N 621 i (19041 1 M L 1 13: (1964) 1 Lab L J 
202 i (1964) 8 Fac L R 81 : AIR 1964 Mad 412 (413, 
414.415) (Prs 3,6, S, 10) (DB). 


SECTION 9 

__S. 9 (2) - Jurisdiction—Question of. 

The question as to whether a dispute referred to 
the Labour Court under S 9(2) cm only be with 
respect to a person in service is a matter which falls 
nroDerlv within competence of the Labour Court to 
decide in such reference, (1964) 1 Andh L T 333 : 
(1963) 2 Lab L J 764. 

_„§ 9 ( 2 ) — All provisions of Industrial Disputes 

\ct apply to reference under S. 9 (2) — Industrial 
Disputes Act (1947), Ss. 10, 7. 

Sub-section (2) of S. 9 of the Act clearly, catfgori- 
cally and specifically applies all the provisions of In. 
dustrial Disputes Act as if the matter so referred were 
specified in the Second Schedule tothat Act. If the dis¬ 
pute is one which is included in the Second Schedule 
of that Act, by this deeming provision it cannot be 
denied that all the provisions of the Industrial Dis- 
putes Act apply. (1964) 1 Andh L T 333 : (1963) 2 

Lab L J 764. 

_< 5 , 9 ( 2 ) — Applicability — Satisfaction of Gov- 

eminent about the applicability of the Act not 

necessary. , , , , 

Sub-section (2) of S. 9 requires that where there is 
an allegation that under the Act, certain amount is 
due to the working journalist which demand is denied 
or which liability is rejected, there would arise a lis 
under the Act in respect of this contention and the 
Government is authorized suo motu or on application 
to refer that lis to the Labour Court. There is no 
justification for the contention that the Government 
must be satisfied that the piovislons o the Act apply 
Vv>fnre it can reier the matter for adjudication. (1964) 
1 Andh L T 333: (1963) 2 Lab L J 764 (Andh Pra). 

WORKING JOURNALISTS (INDUSTRIAL 
DISPUTES) ACT (1 of 1955) 

SECTION 2 

A -S. 2 (b) - Working Journalists (Conditions of 

Service) and Miscellaneous Prov,5, °° s 

1955) S 2 (f) —Part time correspondent Wben 

Wing journalist’ within meaning of definition - 

•Avocation’ meaning of 

The first part of definition of‘ working journalist 

in S. 2 (b) provides for two conditions which must 


be satisfied by a journalist before he can be held to 
be a working journalist. The first condition is that he 
must be a journalist whose principal avocation is that 
of a journalist and the second condition is that he 
must be employed as such in, or in relation to, any 
establishment as there specified. The two conditions 
thus prescribed by th 3 first part of the definition 
govern the categories of newspaper employees in- 
eluded in the definition by the artificial extension 
made by the including clause. (1901) 2 An W R 133 ■ 
AIR 1901 Andh Pra 528, Reversed. 

The word ‘avocation’ used in S. 2 (b) means one’s 
vocation, calling or profession. The plain idea under¬ 
lying S 2 (b) is that if a person is doing the work, 
say of a correspondent, aod at the same time is pur- 
suing some other calling or profession say that of a 
lawyer, it is only where his criling as a journalist 
can bo said to be his principal calling that the status 
of a woiking journalist can be assigned to him. 

As to the second requirement of employment which 
must govern the employee falling under the latter 
part of S. 2 lb) ii they seek the status of working 
journalists, it is plain that an employment must be 
proved, because that alone will create a relationship 
of employer and employee between them and the 
newspaper establishment. 


Normally, employment contemplated by S. 2 (b) 
would be full time employment, but part time em¬ 
ployment is not excluded from S 2 <b) either. On a 
fair construction of S. 2 (b) it would not be possible 
to hold that a part time employee who satisfies the 
test prescribed by S. 2 (b) can be excluded from its 
purview merely because bis employment is part time. 
Management of Express Newspapers Ltd. v. B Soma- 
yajulu. (1963) 7 Fac L R 246 : (1964) 3 S C R LOO * 
(1963) 2 Lab L J 385 i (1963-64) 25 F J R 14: (1964) 
1 S C A 621: (1964) 2 Mad L J (S C) 48 : (1964) 2 
Andh W R (SC) 48, (1964) 2 S C J 203: AIR 1904 SC 
279 (282. 283, 284, 285) (Prs 8,9,10). 

-S 2 (b) — Working Journalists (Conditions of 

Service) Miscellaneous Provisions Act (1955), S. 2(f)— 
Part time mofussil correspondent is a working journa¬ 
list—Interpretation of statutes—Interpretation clause 
—“Includes” is a word of extension-Words and Phra¬ 
ses—“Includes” in definition clause in an Act (1961) 
Andh L T 587 . (196L) 2 Lab L J 265: (1981-02) 21 
F J R 169 i (1961) 2 Andh W R 433 : I L R (1962) 
Andh Pra 561 .AIR 1961 Andh Pra 528 (530, 531) 
(Pt A) (Prs 8,10,11, 15, 16) (DB). 

[Reversed in AIR 1904 SC 279.] 

SECTION 3 

—S. 3 — Retrenchment — Retirement on superan¬ 
nuation—No age of superannuation fixed — Tormina- 
tion cannot amount to retirement on superannuation. 
See Industrial Disputes Act (1947), S. 2 (oo). A I R 
1982 Mad 327 (DB). 

_S. 3 —Termination of service of Working Journa¬ 
list and his voluntary retirement — Submission to ter¬ 
mination is not voluntary retirement. See Industrial 
Disputes Act;(1947),S. 2(oo). AIR 1962 Mad 327 (DB). 


WORKING JOURNALIST’S WAGE BOARD 

RULES (1956) 

RULE 8 

f_R. 8—Wage Board — Practice and procedure— 

Decision by majority — Validity — Rules made under 
Act — Effect. See Working Journalists (Conditions ot 
Service) and Miscellaneous Provisions Act (XLV ot 
1955), S. 8. AIR 1959 S C 578. 

WORKING PARTNER 
See Business Profits Tax Act (1947), S. 2. 


WORKMAN 
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WORKMAN 

See (1) Industrial Disputes Act (1947V, S. 2 (s). 

(2) Industrial Employment (Standing Orders) 
Act (19-10), S. 2 (i . 

Accident, 

—Compensation for. 

See Workmen’s Compensation Act (1923). 

Right to compensation. 

See Industrial Disputes Act (1947), Ss. 25E, 25F. 

WORKMEN’S COMPENSATION ACT 

(8 of 1923) 

PREAMBLE 

-Pre., Ss. 4, 2 (g) and (I) — Incapacity — When 

becomes total permanent disability—Test. 

If there is such incapacity that he cannot get era. 
ployment for any work he can undertake it would be 
total n-rmanent disability. The words 'incapacitates 
a workman for all work’ in S. 2 (I) therefore cannot 
mean any and every work which ha may do but 
means such work as is reasonably capable of being 
sold in the market. In other words they do not 
mean ‘incapacitate to work.’ The words do not have 
reference to physical incapacity. 66 Bom L R 450 : 
1964 Mali L J 560 : (1964' 9 Fac L R 15S : I L It 
(1965) Bom 52. AIR 1905 Bom 32 (33) (Pt b) 
(Pr 6). 

—Joint liability for compensation—Apportionment 
of compensation —Not permissible. (190L> 1 Lab L J 
494,( 1900) 1 Fac L R 508 : (1960 61) 18 F J R 
428 : AIR 1900 Punj 573 (575) (Pt E) (Pr 10) (DB). 

SECTION 1 

7 S. 1 — Act to be construed benevolently, not 
strictly. 

The Workman’s Compensation Act should be given 
a benevolent construction, the same being not a 
•Quasi penal statute. It must be interpreted with 
sympathetic leniency and must not be construed very 
strictly. 67 Cal W N 728 , (1903) 2 Lab L J 580 , 
AIR 1904 Cal 21/ (219) (Pt C) (Pr 9) |DB). 

7 1, 3 — Stretched construction — (Interpreta¬ 

tion of Statutes)- 

With the progress of the -times the conception of 
the circumstai ces in which the workman is entitled 
to compensation has widened and become more and 
more liberal. Even if, therefore, the view taken by 
the highest Courts in recent times, on lacts which 
* r ? more or less similar to the facts one has to deal 
with be a view which only a stretched construction 
<>i the Act can bear, it will not be wrong to follow 
it so long as it is not something violently opposed to 
fundamental principles. I L H (1953) 2 Cal 239 : 57 

C VV N 149 : AIR 1953 Cal 516 (519) (Pt D) (Pr 10) 
(DU). 

SECTION 2 

(Workmen’s Compensation Act (8 of 1923), S. 2) 

SYNOPSIS 

1. Section 2 (1) (d)—Dependant. 

2. Section 2 (l) (e)—Employer, 

3. Section 2 ( 1 ) (f)—“Managing agent.” 

4. Section 2 (l) (g)-“Parti«l diiablement.” 

5. Section 2 ( 1 ) (O-Disabili'y-Evidecce-Medical 

certificate. 

8 . Section 2 ( 1 ) (l)-“Total disablement.” 

7. Section 2 ( 1 ) (m)-“Wages”-Meanmg of. 

; S. Section 2 ( 1 ) (n)-Scope. 

(A) “Of a caiual nature.” 

(B) “For purposes of .... business ” 

(C) “Workman”—Nature of employment. 

[Vol. 14.] Fn.D. 75. 


(D) Person employed for loading and unload¬ 

ing a vehicle. 

(E) Contract of service — Employee and Em¬ 

ployer relationship. 

(F) Daily wage earner. 

(G) Other illustrative cases. 

9. Section 2 (2)—Local authority exercising power 
on bebalt of Government-Business or trade. 


1. Section 2(1) (d)-Dependant. 

-Ss. 2 (d), (i), 8 (5) — Remarriage of widow of 

deceased workman — Effect — Does not cease to be 
dependant. 

A widow of the deceased workman does not cease 
to be his dependant after her re-marriage and is not 

disentitled to receive compensation. A similar con¬ 
clusion follow-; by a consideration of S. S, sub-s. (5). 
1961 Andh L T 689 : AIR 1932 Andh Pra 42 (47) 
(Pt B) (Pr 19). 


—^Ss. 2 (I) (d), 3, 4 and 8 — Allotment of compen¬ 
sation to a dependant — Dependant dying before 
withdrawing compensrtion — Whether the compen¬ 
sation passes to F is heirs — S. 9, whether deals with 
devolution of corapeniation — Letters of Administra¬ 
tion or Succession certificate. R necessary under the 
Act—Succession Act (1925) S. 306. 

When odcs an allotment of compensation to a 
dependant or distribution of compensation money 
amoDg several other dependants is made, the com¬ 
pensation allotted becomes the property of the depen¬ 
dants and if the dependant dies, the said amount 
being this property would devolve on his cr her 
heirs. AIR 1937 Cal 495; A I R 1938 Mad 402, Rel. 
on. Section 9 of the W orkmen’s Compensation Act 
only refers to the restriction relating to the assign¬ 
ment and attachment of the compensation amouut 
and it has nothing to do with the devolution of the 
right. There is no provision in the Workmen’s Com¬ 
pensation Act which provides that the dependants or 
legal representatives should obtain either Letters of 
Administration or a Succession Certificate. (19*8)1 
Andh W R 310 , (1958) 1 Lab L J 740 : 1958 Mad 
L J (Cri) 281. 

;-S. 2 (1) (d) (iii) — Employee killed In accident 

involving employer’s truck was a boy of sixteen 
earning Rs. 50 per month — His father a cobbler, 
sixty years' old, claiming that deceased was main¬ 
taining him — Employer pleading deceased must ba 
spending Hs. 59 for himself leaving no balance to 
maintain lather — Plea not Eound — Order awarding 
Rs. 1 890 as compensation upheld. 1965 Mah L I 
(Notes) 57. J 

-S. 2 (1) (d) (iii) (b) -‘Dependant’ — Dap c ndsncy 

is a question of fact-Adult members of a joint family 
— No presumption that they poal their resources. 
1904 M P L J (Notes) 176. 


S. 2 (1) (d) — Widowed mother who has ra. 
married — Status and rights of — “The parent other 
than a widowed mother" — Claim as against grand¬ 
mother. 


i he mother, who has remarried, would fall under 
the category ‘the parent other than a widowed mother* 
m sub-clause (ii) of S. 2 (1) (d). The said sub-clause 
further provides that paternal grandparents would 

p , wher ° “° P arent of the workman is 

aljv 0 - 1959 Jab LJ 378 » (I960) 1 Lab L J 184- 
959M P L J 819 : 1959 M P C 553 1 AIR 1959 
Madh Pra 329 (329, 330) (Pt A) (Pr 4). 

d^«. 2 (‘)lSd(<!)." ,d (ii) - DisliQCtion between 

Sub-clause (i) and sub-s. (d) of S. 2 does not lay 
down that the persons in that sub-clause must be 
financially dependent on the deceased. Those persons 
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would have a right to the compensation, irrespective 
of the fact, whether they were financially dependent 
on the deceased or not, while the persons mentioned 
in sub-clause (ii) must be financially dependent, 
either w holly or in part. 1959 Jab L J 378 i 1959 
M P L T 819 : 1959 M P C 553 : (19GU) 1 Lab L J 
184 i A IB 1959 Madh Pra 329 (329,330) (Pt E) 
(Pr 4). 

-S. 2 (1) (d) (iii) (d) — "Minor brother”, includes 

uterine brother. 

The Act should be given benevolent construction. 
L is not a quasi penal stature. AIR 1931 Rang 173 
iSB), Dissented from; AIR 1931 Lah 752(2), Rel. on. 
(1958) 2 Lab L J 89 : 1957 M P C 700 : 1957 Jab L I 
1006 : 1958 M P L J 38 : 1LR (1957) Madh Pra 596 : 
AIR 1958 Madh Pra 133 (134,135) (Frs 2, C, 7, 9, 10). 

—S. 2 (1) (d) — Father of deceased — Whether 
'dependant’. 

It is necessary for an applicant who is the father of 
the deceased when he claims compensation, to esta¬ 
blish that he is dependant either wholly or in part on 
the earnings of his deceased son. (1954) 1 MLJ 
190 i AIR 1954 Mad 804 (8(4, 805) (Prs 2, 3).: 

—— S. 2 (1) (d)—"Wholly or in part dependent ” 

Whether a person is partially dependent on th e 
earnings cf a deceased workman is a matter essen¬ 
tially ot fact to be decided in the circumstances of 
each case. (1953) 1 M L J 684 : AIR 1953 Mad 766 
(766,767) (Pt A) (Pr 3). 


Where the State was executing electrification pro. 
ject of a town on behalf of the Municipal Board and 
during the construction a workman who was an 
employee of, the State, suffers a permanent partial 

injury and is awarded compensation under the Act, 

it is the State which is liable to pay the compensation’ 
AIR 1933 Cal 63 and A I R 1929 Bom 179, Rel od 
I 960 All LJ 305:1960 All W R (HC)204iAIR 
1960 All W R 468 (469, 470) (Prs 7A, 10, 13). 

-Ss. 2 (1) (e>, (f) and (n) and 2 (2> — Claimant, 

father employed in 0. T. Railway — Death byacci. 
dent—Claim against O. T. Railway through its General 
Manager — Latter is employer of deceased. 1960 All 
L J 333 r 1960 All W R (HC) 187 : (I960) 1 Fac L R 
44 : ILR (1959) 2 All 609 :AIR 1960 All 362 (364, 
365) (Pt A)(Pr 6) (DB). 

—S. 2 (1) (e) —Definition is inclusive. 

The definition of the word ‘employer’ is an inclusive 
definition and therefore the enumerated persons do 
not constitute the whole body of persons who may 
be considered to be employers, i960 All L J 333 : 
1960 All W R (11C) 187 : 1 1960) 1 Fac L B 44 :1 L R 
(1959) 2 All 609 : AIR 1960 All 362 (364, 365) (Pt B) 
(Pr 6) (DB). 

S. 2 (1) (e) — Application for compensation — 
Form of — Employer a partnership firm — Names of 
all partners not necessary in cause title—Firm name 
sufficient—Interpretation of statutes. See Workmen’s- 
Compensation Act (1923), S. 22 (2) (c). AIR 1963 Cal 
479 (DB). 


—S. 2 (1) (d)—"Wholly or in port dependant.” 

Even though the earnings of the deceased work¬ 
man were hardly sufficient for his maintenance and 
no balance left which would contribute to the family 
fund, the parent can be said to be a dependant. AIR 
1953 Mad 206 Dissented from. (1953) 1 M L J 684 : 
AIR 1953 Mad 766 (767) (Pt B) (Pr 6). 

-S. 2(1) (d)—Dependant—Father of infant work¬ 
men—If dependant, 

After the amendment in 1933 of the Workmen’s 
Compensation Act, S. 2 (1) (d), a father could be 
regarded as a dependant only when he could establish 
that he was really dependant on the earnings of the 
workman wholly or partly — Dependancy is wilh 
reference to the date of the death of the workman 
and the fact that at a future date the father might 
have to depend upon the son is not a relevant 
consideration, 4 F J R 214 : (1952) 2 Lab L J 294 s 
65 Mad L W 897 i( 1952) 2 Mad LJ 436 1 AIR 1953 
Mod 206 (207, 208) (Ft Jrf) (Prs 11, 12). 

-S. 2(1) (d) — Step-mother whether dependant 

within the meaning of the Act. AIR 1955 NUC 
(Nag) 1580 (DR). 


-Ss. 2 (d) and 8— ‘Dependant’ on the earnings — 

Compensation claimed by widow — Father and 
brother claiming share — Father was not dependant 
on son and in father’s lifetime sons and wile could 
not be held dependants on deceased brother. AIR 
1955 N U C (Punj) 1363. 

-S. 2 (I) (d) — Father of workman — When a 


dependant. 

A father can only be considered to be a dependant 
if it is shown that he was wholly or in part depen¬ 
dent on the earning of the workman at the time of 
y,ir death (1965) 1 Lab L J 515 1 1965 Raj L W 
214 i ILR (1965) 15 F a j 748 , A 1 R19C6 Raj 36 (37) 


(Pt B) (Pr 13). 


2. Section 2 (1) (e)—Employer. 

-— St. 2(1) (e), 12 —Municipal Board entrusting 
flectrification work of the town to State Employee 
rf State suffering injury — Mate and not Board is 
liable to pay compensation. 


-S. 2 (1) (e) and (n) and (2) and Sch. II. Cl. (viii> 

—Applicability—‘Employer’ — ‘Workmen’— Works 
Inspector in the Department of Industries and Com¬ 
merce for construction of building under Assistant 
Engineer acting under Executive Engineer—Later if 
‘employer’ — Inspector directed to go to office to 
prepare site plan proceeding on bicycle and meeting 
with accident on the way — Inspector, if ‘workman’' 
—Death if in course of employment — Liability to 
pay compensation—Aj peal—New plea. 

Held : The Executive Engineer who was an officer 
unfer the State Government and who was in charge 
of the construction was not immune from the provi¬ 
sions of the Workmen’s Compensation Act because 
the departments of the Government are specifically 
included in S. 2 (2) of the Act and he was therefore 
an employer of the deceased T. (2) In the absence of 
a specific provision in the Statute exempting the State 
the Act would apply and bind the State. (3) The 
deceased who was not the holder of any diploma and 
who was appointed to supervise the labourers acL 
uallv in charge of the construction, was a "workman 
as defined in S. 2(n). (4) That the question whether 
the building under construction was more than one 
storey in height above the ground or 20 feet or more 
from the ground level to the apex of the root as laid 
down in Cl. (viii) of Sch. II to the Act not having 
been raised in the pleadings or discussed in the 
judgment, could not be raised for the first time in 
appeal in the High Court. (5) As the accident took 
place while the deceased was proceeding to the office 
to prepare a site plan as directed by his superior it 
was clear that he died in the course ot his employ¬ 
ment(1965) 1 Mad L J 64 : 1964 Mad W N 199 t 
(1964-65) 26 F J R 159 : 78 Mad L W 131 : (1965)- 
10 Fac L R 72 : AIR 1965 Mad 372. 

3. Section 2 (1) (f) - "Managing agent.” 

_S, 2 (1) (f)—"Subordinate” means subordinate in 

law and not in fact. 

Although a person looking after .^>/L n fl eS s S u u f 

another person as manager may not J his 
ordinate to the other person and may be iacting*&n h s 

own initiative, yet if as an individual manager, he 

in law subordinate to the employer, namely the other 
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perron he cannot.be regarded as the “managing agent” 
of emoloyer as defined in S. 2 (f), and no order of 
compensation can be made against him. 1902 All L J 
104 i 1962 All W R (11 Cl 91 : {1962) l Lob L J 19 : 
(1961) 3 Fac L R 4-13 : (L9G2-63) 23 F J R G24 j AIR 
1962 All 620 (620, 621) (Pr 7). 

-S .2 (l) (f) —‘Employer’. The definition of the 

word “employer” is an inclusive definition and there¬ 
fore the enumerated persons do not constitute the 
whole body of persons who may be considered to be 
employers. See Workmen’s Compensation Act (1923), 

S. 2 (e). AIR 1960 All 362 (DB). 

-Ss. 2 (1) (f) and 2 (2) — Manager of railway — 

Position of—(Railways Act (IS90), S. 3 ( 6 )). 

The manager of a railway is according to the defini¬ 
tion of a railway administration in S. 3 (fl), Railways 
Act, the administration and the manag 3 r is equated 
to the Government. lie can therefore be said to the 
running the depirtment which is directly concerned 
with the business of managing the railway. 1960 All 
LJ 333 . 1960 Ail W R HC) 187 : (I960) 1 Fac L R 
44 : ILR (1959) 2 AH 609 : A I R 1960 All 362 (364, 
365) (Pt C| (Pr 6 ) (DB). 

4. Section 2(1) (g)—“Partial disablement.” 

-S. 2 (1) (j), (c) (ii) and Sch. 1—Crippling of leg— 

Compensation—Proof—Sch. I mentions loss of leg at 
or above the knee but not any crippling of leg. But 
the Act contemplates other instances of permanent 
or partial disablement. There should be proof that (i) 
earning capacity of the workman was reduced in 
every employment and (ii) which the workman was 
capable ot undertaking at the time gof accident. See 
Workmen’s Compensation Act (1923), Sch. I. AIR 
1959 Assam 10 (DB). 

—Ss. 2 (g), (I), Pre— Incapacity — When becomes 
total permanent disability — Test — If there is such 
Incapacity that he cannot get employment for any 
work he can undertake it would be total or permanent 
disability — See Workmen’s Compensation Act (8 of 
1923), Preamble. AIR 1965 Bom 32. 

—Ss. 2 (g), ( 1 ), 4, 5—Medicial Certificate—Value of 
—Whether workman sufiered partial or total disable¬ 
ment —Determination — Duty:*of Court—It is for the 
Court to find, whether rthe workman has suffered 
partial or total disablement having regard to the 
evidence before it. See Workmen’s Compensation 
Act (1923), S. 4. AIR 1965 Bom 32. 

7 -—S. 2 (1) (g) — Workman suffering as result of 
injury from physical defect - Capacity of workman 
tor work after injury and his eligibility as employee 
— Effect of Injury on these-He can establish a right 
to compensation, provided he can prove by evidence 
that even though he applied for employment he 
could not get any due to result of accident visible on 
^Person. See Workmen’s Compensation Act (1923), 
S. 3. AIR 1957 Cal 601 (DB). 

TT S * 2 (1) (g), Proviso — Permanent partial dls- 
ablement - What is - Its effect-Under the proviso 
j "•2 (It (?) read with Sch. I whenever an injury 
ot the kind specifically mentioned in the schedule 
has been suffered by a workman due to accident, he 
becomes instantly entitled to compensation prescrib. 
c Pyjoe schedule without any further investigation. 
1957^Calk^en’S) Compensation Act (1923), S. 3. AIR 

—Ss. 2 1(b), 30 1 - Finding of fact - Nature of dis¬ 
ablement, whether total, partial, permanent or tem¬ 
porary is question of fact - Finding cannot be chal- 
lenged unless there is complete absence of evidence 

6re A 0 ® 0 , e X idenc ?> no interference will be 
made, even if High Court holds another view See 
workmens Compensation Act (8 of 1923) S 3 D 

AIR 1955 NUC(Madh Bha) 3693. * 3 °* 


-S. 2 (g) and Sch. I — Test of permanent partial 

disablement is whether earning capacity has been 
reduced in every employment which the claimant 
was capable of undertaking at time of accident. AIR 
1955 NUC (Sau) 504S (DB). 

5. Section 2 (1) (i) — Disability — Evi¬ 
dence — Medical certificate. 

-Ss. 2 (1) (i>, 11 and 25 - Disability - Evidence 

— Medical certificate of Civil Surgeon — Examina¬ 
tion of Civil Surgeon. 

Where, from the other evidence on the record it is 
established beyond doubt that the applicant was 
totally disabled by the injury caused to him, it was 
held not Decessary to decide whether it was neces¬ 
sary to produce and examine the Civil Surgeon bi- 
fore admitting in evidence the certificate giveo by 
him. 1955 All VV R (HC) 177 : ! 195.7) I Lab L ] 553r 
(1955-5G) 8 F J R 201 > 1953 All L J 269 1 AIR 1953 
Ail 182 (183) (Pt C) (Pr 5) (DB). 

-S. 2 — ‘Work capable of performing’ need not be 

wosk actually performed at a particutar time—Onus 
to prove disability or earning capacity i? on workman 

— Difficulty of task to prove cannot shift burden — 
Employment at a particular place is only relevant 
consideration and not conclusive proof of the fact 
AIR 1950 Nag 201, Foil. 1962 M P L J (Notes) 78. * 

6 . Section 2 {>) (1) — “Total disablement.” 

-S. 2 (1) (1) — Total disablement — Spinal injury 

—Workman unable to do work which he used to 
perform — Effect. 

Where a labourer engaged in physical handling of 
cargo was incapacitated by a spiDal injury, and ac¬ 
cording to the testimony of a Civil Surgeon, he could 
not do any work which required loccimtion, he 
could not stand or walk but only creep it is a total 
disablement as defined in S. 2 (1) (1). Incapacity for 

S Ker°L Ker L*R 33l 1°, 

<i‘o9, L fp^ 0 ) 1 ( ^ l ( , D l 8 , ,; ab L175 ‘ AIR1961 K “ 1(18 

—-Ss. 2 (1), (1>, 4 — Total disablement — Meaning 

— Loss of one eve and two teeth of railway <ervaut 
makiog him uufit for jobs in class A-l and B-Ojfer 
of job m class C-2 — Compensation to be awarded. 

The total disablement under cJ. (b) of S. 2 (1) must 
be of such a character that the person concerned is 
unable to do any W 0 !k and not only (he work which 
he was doing at the time of the accident. The words 
(or all work which he was capable of performing at 
the time of the accident” cannot be read as “for the 

accident ” ^ WaS performiQ 8 at the time of the 

Held, that there was no total disablement and the 
workman was entitled to compensation on the basis of 
partial disablement. 1950 Nag L / 415 * (1950 A i % 

7. Section 2 (1) (m) - “Wages” - Meaning of. 

— Ss. 2 (1) (m), 4 and 5 — Compensation — Mone* 

&o a i U ei n 0 cr u de 0 d Dm0da,, " U Pr ° Vided 10 

,J h , e words‘privilege or benefit’ in the definition in 
orkmea s Compensation Act includes the benefit 

a-a.TfTirtff 

rasa- mmZiiri) 

iTT'heninl ‘'y ages ’ deludes ‘bonus’-‘Bonus’ 
can be included in wage, for calculating compel 
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‘Bonus’ can be included in wages for purposes of 
calculaiion of compensation payable to the ‘work¬ 
man’ who has suffered permanent disablement either 
total or partial. AIR 1958 S C 153; AIR 1945 Bom 
119 and AIR 1946 Pat 437 and (1911) 1 KB30O,Foll.; 
AIR 19-18 Bom 158 and 03 Cal W N T 207 and AIR 
1955 8 C 170 and AIR 1958 S C 15\ Dist. 67 Bom 
L R 893 s (1966) l Lab L f 84« 1966 Mah L J 150 : 
ILR (1966) Bom 610 : AIR 1966 Bom 240 (241, 242) 
(Pt A) (Prs 7, 14) (DB). 

-S. 2 (11 (m) —‘Wages’— Maternity benefit — 

If wages. The Legislature did not intend that it 
should be regarded as wages. See Payment of Wages 
Act (1930), S. 2 (vi). AIR 1958 Bom 262 (DB). 

-S. 2 (1) (m) — Applicability — Interpretation of, 

‘wages’ in S. 60, Civil P. C. — A contingent payment 
like profit sharing bonus is not considered as part of 
wages. See Civil P. C (1908), S. 00. (1959) 63 Cal 
W N 207. 

-S. 2 (m) — Wages — Meaning of—Term includes 

gratuity payable to a labourer on retirement. See 
Civil P. C. (1908), S. 60 (1) (h). AIR 1965 Madh Pra 
42 (DB). 

-Ss. 2 (m) and 5 (a)—Wages include all other 

emoluments payable to a workman — Compensation 
to be calculated on the basis of wages pavabie and 
not on actual payments made — Compensation to be 
equal to sura permissible in law even though the 
workman claims less. 

It is immaterial as to what an employee might 
claim. The Commissioner or the Court has to grant 
compensation at the amount permissible under the 
law, in spite of a lesser claim. AIR 1932 Rang 141, 
Foil. 1962 M P L J (Notes) 103. 

_S. 2 (1) (m) — 'Wages’ — In calculating wages 

under S. 5-A of the Act, the commissioner is not 
Justified in adding the wages for the period of leave 
to vvhich he was entitled after working for one year. 
See Workmen’s Compensation Act (1923), S. 5-A. 
AIR 1959 Madh Pra 119 (DB). 

-Ss. 2 (1) (m) and 10-Wage - If includes travel¬ 
ling allowance. 

The term ‘wage’ as defined in S. 2 (m) of the Work¬ 
men’s Compensation Act does not include travelling 
allowance. 1958 M P L J (Notes) <8. 

_S. 2 (1) (m) — “Wages” — Provision whether 

analogous to that contained in Factories Act (1948), 
S. 2(L). 

The sections of the Workmen’s Compensation Act 
are not in any way in'pari materia’ or even analogous 
to the provisions of the Factories Act. (1952) 2 Mad 
L I 917 i 1953 Mad W N 153 : 65 Mad L W 1198 : 
1953 Cri L I 532 : ILR (1953) Mad 775 : AIR 1953 
Mad 269 (277, 27 b) (Pt G) (Pr 32) (DB). 

8. Section 2 (1) (n)-Scope. 

(A) “Of a casual nature.” 

(B) “For purpoess of..... . business.” 

(C) “Workman” — Nature of employment. 

(D) Person employed for loading and unload¬ 
ing a vehicle. 

(E) Contract of service — Employee and Em* 
ployer relationship. 

(F) Daily wage earner. 

(G) Other illustrative cases. 

8. Section 2 (1) (n) — Scope. 

_9 S 2 (1) (n) and 30 - Question of fact- Opera¬ 
tions whether agricultural and workers employed in 
them were not ‘workmen’ is question c o 0 

Workmen’s Compensation Act (8 of 19-3), S. 30. 

AIR 1955 Cal 105 (DB). 


IS 


S. 2 (1) (n) and Sch. II, Cl. (viii)-“Employed in 
the construction” — Meaning of—Building Inspector 
employed by Calcutta Corporation—If a “workman.” 

In coming to the conclusion whether a man is or 
not a workman, his ordinary work must be 
regarded. Persons may on very rare occasions do 
something that migh bring them within the category 
of workmen, but the question which has to be decided 
is, whether the work in which they are substantially 
employed is work which brings them within the 
category of workmen. The work which a building 
Inspector is employed to do is substantially work 
that would not briDg him within that category. 
(1951) 55 CWN 496. 8 X 

-S. 2 (1) (n) and Sch. IL Cl. (XXVI) - Person 

employed to load and unload bricks in a lorry — No 
evidence that loading and unloading took place In a 
place as required by Sch. II, Cl. (XXVI) — Person is 
not a workman and cannot claim compensation. AIR 
1950 Cal 261 (262) (Pt A) (Pr 9) (DB) 

-S 2 (1) (n) and Sch. 2, Cl. (1) - “Workman” - 

Checker of lorry held workman under S. 2 (n) read 
with Sch. 2, Cl (1). 

A checker of a lorry entrusted with the duty of 
ensuring that the proper freight for the goods 
transported was collected and credited to the em. 
ployer is a workman as defined in S. 2 (n) read with 
Sch. 2, Cl. (1), both on the ground that the expres¬ 
sion -'in connection with” in Sch. 2, Cl. (1) is an 
expression of wide content embracing activities 
which subserve or are ancillary to ‘operation or 
maintenance’ and because of the specific ex.-lusion 
embodied in the words ‘otherwise than in a clerical 
capacity,’ in that claus*. 42 C W N 123 and AIR 
1938 Mad 485, Rel. on. 55 C W N 496, Distinguished. 
1962 Ker L I 21 :(1962) l Ker L R 192: (1962 ) 4 Fac 
L R 115 : ILR (1962) 1 Ker 049 : 1902 Ker L T 345: 
(1962) 2 Lab L J 107. 

—Ss. 2 (l) (n) and 30 — Appeal by employer with¬ 
out certificates of deposit—Construction of building 
for letting out to tenants—‘Employer’— Employment 
of workman through maistry — Employee is a 
‘workman.’ 

Where the construction of buildiDg had been 
goiDg on for quite a long time and on all the days on 
which there was work the deceased was employed 
though only as a cooly it cannot be said that the 
deceased was only employed casually. The employee 
would be workman within the meaning of S. 2 (n) 
of the Act (1959) 2 Lab LJ 630 : (1959)^2 MLJ 
551 :73 Mad L J 521. 

-S. 2 (1) (n) — “For purposes of business.” 

Business to purchase and sell oil — Getting and 
stocking of oil barrels done through clearing agents - 
Worker employed in :course of transport by inter¬ 
mediary clearing agents — Business of transporting 
oil held virtually connected with principal business— 
Employee held employed to work in course ot 
principal business. 1953 Mad 
1 M L ) 557 : 66 Mad L W 440 i AIR 19o4 Mad 218 

(220) (Pt B) (Pr 8). 

8 (A). “Of a casual nature.” 

_S, 2 (1) (n)—Of a casual nature—Coolie employ¬ 
ed for digging foundation — Employment for two 
days only - On second day, of employment coolie 
killed by fall of roof - Employment held was not ot 
casual character. AIR 1955 N U C (Ajmer) 151. 

_S. 2 (1) (n) — Employment of casual nature — 

Registers maintained by employer showing that de¬ 
ceased employee was marked absent on particular 
dates on which he did not attend owing to illness- 
Held that employment was regular and not ot casua 
nature. (1960) 1 Lab L J 598 (Andh-Pra). 
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USD 


—S. 2 (1) (n) — Even pessoDS employed by day or 
week or year are workmen - Persons employed in 
construction work of building on wages — Employ¬ 
ment is not of casual nature. 

The reference to employment cn monthly wages 
iu S. 2 (1) (u) means employment at wages which do 
not exceed on an average Rs. -100 per month and it 
is not limited to workmen who are employed by 
month and even persons employed by day or week 
or year come within the purview of the definition of 
workmen in S.2(l)(n). AIR 1.946 Com 169 and 
AIR 1943 Lab 52 and AIR 1960 Madh Pra 267, 
Rel. on. Whether the employment of a particular 
workman is of casual nature or otherwise depends 
upon the nature of employment and onus in such 
cases is upon the employer to prove the conditions 
necessary for excluding a person from the category 
of workman. AIR 1933 Bom 270, Rel. on. 

A man employed in construction work of a build¬ 
ing at a rate of wages whether determined by the 
hour, by the week or by the dav is in an employment 
which is not of casual nature. (1926) 19 B W C C 79, 
Rel. on. 1962 Jab L J 443 : 1962 «M P L J 1007 , AIR 
1963 Madh Pra 24 (25) (Pt A) (Prs 4, 5, 6'. 

2 (1) (n) — Deduction of wages for days of 
absence does not make workman a casual or a 
temporary workman. 1902 Jab L J 10S2 i 1962 
M P L J 454. 

-S. 2 (1) (n)—Workman. 

The employer was a contractor for the formation 
ot a road. The deceased was employed as a cooly 
maistri under him on Rs. 2-8-0 per day. The deceased 
brought four coolies with him, and along with them 
was engaged in breaking stones. The deceased was 
being paid a lump sum of money every fortnight. He 
was a regular and continuous worker and not a 
casual labourer. 

Held, that the deceased was a workman within the 

“ D a 0 Act. 1954 -Mad W N 729 s 68 Mad 

AIR 798 2 < 195i > 2 M L J 590* 

AIR 19o4 Mad 1113 (1114) (Pt A) (Pr 3) (DB). 

“ S. 2 (1) (n) — Employment of casual nature — 
Barden of proof. 

The question whether an employment is casual or 
not is a question of fact to be determined on the facts 
and circumstances of the case and diverse considera- 

question St W9,gh ' a “ Pr ° Per determiQati0 ° <> f the 

The burden of proving the casual nature of the 
employment is uuder the scheme of the Act upon 

ias 1FacLfl 5 9° • I960 Raj L W 

(Pt B)(L ( 12lV) Kli 993 ‘ AIH 1901 B * j 45(471 

8. (B) “For purposes of.business.” 

ITT?* 2 f 1 * (?) Employment for purposes of 

MsSi? er » S trad £ or bu siness” - Employment not of 
casual nature-Construction work not for employer’s 

1933 N U° C (A'JJ)T 5 i yCe iS StiU “ workman - A1R 

workman.^ (n) “ C,nditions necessary for being 

In ord°« n r 0 «K O l the tW0 conditions which must co-exist 

gorv nf , ‘ l PerS0D ma) : be L taken out of the cate. 
?hl y n workmftQ ' namely, that the employment of 

if thH W8S 0f causual nature absent, even 
the other condition, namely, that the person had 

traded“ employed in the course of the employer’s 

canno? b« S assu r raed t0 still the person 

S5W iTr out of the category of workman 

lofl? J abL 1 448 * I M2 MPLJ (Notes) 1007 , AT R 
1963 Madh Pra 24 (25) (Pt B) (Pr 7). 1R 


-S. 2 (1) fn) — Constitution of Iadia, Arts. 226, 

227—Interference with findings of fact—Workmen’s 
Compensation Act (1923), S. 2 (l) (a) — Question 
whether casual labourer is employed for purposes of 
employer’s trade or business is one of fact — No 
interference under Art. 229 or 22~. See Constitution 
of India, Art. 225. 1963 Jab L J 587 (Madh Pra). 

-S. 2(1) (n) — Employer’s trade or business — 

"Business” — Meaning of — Agriculturist employing 
casual labourers for digging well — Labourers are 
"workmen” within 8. 2 (l) (u)—Words and phrases. 

“Business” means anything which occupies the 
time and attention and labour of a man for the pur¬ 
pose of profit. It has a more extensive meaning than 
the word “trade” and includes farming. (1880) 15 
Ch. D 247 and (1865: 1 C P 148, Rel. on. Casual 
labourers employed by agriculturists for digging a 
well in their lands intending to promote farming in 
those lands are employed for tb^ purposes of the 
agriculturists’ '‘trade or business” and are “Work¬ 
men” within the meaning of S. 2 (1) (n). A 1 R 1950 
Mad 212, Foil. 1903 M P L J 562 i 1963 Jab L J 5S7 : 
(1963) 7 Fac L R 296 . ILR (1963) Madh Pra 222. 

S. 2(1)(d)—“W orkman”—Mason eraploved for 
constructing godown lor storing gram—Employment 
for purposes of trade —E nployment casual —Elfect. 

The word ‘and’occurring in the definition of work¬ 
man is used conjunctively aud therefore both the 
limits of the conditions of exclusion have to be satis- 
fied. fiance if a man be employed for the purposes 
u the trade or busiaess the employer is liable, even 
though the employment is of a casu tl nature. 1920 
A C 781 : 42 C W N 510, Rel on. ILR ( 1957) Madh 
Pra 10, 1957 Nag LJ 37 . 1957 M P C 161:1957 
Jab L J 250 s 1957 M P L J 61 , A I R 1957 Madh 
Pra 84 (84, 85) (Pt A) (Pr 4) (DB). 

—S. 2 (1) (n)—‘‘Workman” — Employer grain 
merchant—Mason employed to construct godown, if 
"workman”. 

The word “and” in 'whose employment is of a 
casual nature and who is employed otherwise than 
for the employer’s trade or business’has to be read 
conjunctively. The mason employed in constructing 
it is a person employed for the purposes of the trade 
or business of the employer and therefore a' work- 
man although his employment is casual. 1920 A C 
781 and 42 C W N 516, Rel. on. (1958) l Lab L J 

5 ' 8 j A 1 R 1957 Madbl Pra 49 (50) A) (Pr 4) 
(DB). 

—S. 2 (1) (n)-Digging of well - Use cf dynamite 
tor digging — Injury caused bv explosion to one of 

,c® e J s ,rr ^ e ld digger is workman within meaning 
ot a. z (l) (u). 

, A P 0rsoa to he excluded from the definition of 
workman as defined in S. 2 (1) (n) must not only be 
one whose employment is of a casual nature' but 
also ODe who is employed otherwise than for the 
purposes of the employer’s trade or business.’ (1955- 
56) 9 F J R 101 ; (1955) 2 Lab L J 76S - A I R 
1956 Mad 212 (213, 215) (Prs 5, 12). 

b^n«? aod Employment for purposes of 

hncJnl. “t ^ !S , -? ement of workmen in subsidiary 
b jsioess—Liability to compensate. 

h2 V l h . e h“ " Per5 ^ invests oa P i,al in b»il<liDg a num¬ 
ber of houses with a view to obtain profits 6y letiimr 

diremkhv hi“ r.i the em ploytuent of workmen 
rJt *1 by b m n l be obstruction of those houses 

hls HabnitvToL 0 ! MS . bus,n “‘- He cannot avoid 

S;^‘ 5lW( ' V 1099, !ur‘K ad 
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-S, 2 (1) fn) — Employment for employer’s trade 

or business — What amounts to—Employer, working 
as clerk, owning house let out to others and deriving 
benefit therefrom — Letting out subsidiary business 
though not principal business of employer—Emplov. 
ment of workman in construction, in house—Work¬ 
man is employed for purposes of employer’s trade or 
business. AIR 1053 Mad 432, Re), on. (I960) 1 Fac 
L R 590 » i960 Fai L W 44S : ILR (I960) 10 Raj 
993 : A I R 1961 Fai 45 (47, 43) (Pt C) (Pr 14). 

-Ss. 2 (1) (n) and 30—Substantial question of law 

—Question whether employment is of casual nature 
cr lor employer’s trade or business, for purposes of 
S- - (1 (n) — Question is essentially one of fact and 
not of law—It can in no case be considered a sub* 
stantial oueslion of law — It is, therefore, not open 
to appellant to contest finding on that question in 
appeal under S. 30. I960 Fai L VV 448 : (I960) 1 
Fac L P 590 * if R (I960) 10 Raj 993 : A I R 19G1 
Raj 45 (47.43) (Pt E)(Prs 13, 14). 

— S. 2 (1) (p) and Sch. 2, Cls. (16) and (10) — 
Agriculturist employing person to excavate old well 
to increase water supply —Such emplovee killed by 
fall of pipe which was being nut up while working 
inside well—Employee held "Workman”-Case held 
governed by Cl. ( 16 ) and also Cl. (10) of Sch. 2. 

In order to exclude a person from the category of a 
workman, it must be shown that his employment was 
of a casual nature and further that he was employed 
otherwise than for the purpose cf the employer's 
trade nr business. A I R 1952 Sau 74 (74, 75) (Prs 2a, 
3) (DB). 

8 (C). "Workmau”—Nature of employment. 

-S. 2 (1) (n), Sch. II, Cl (ii)—Scope. 

It is not necessary for the purpose of satisfying the 
definition of “workman” that the deceased should be 
working in the manufacturing process itself. All 
that is necessary is that he should be working in the 
premises in which ten or more persons are employed 
in a manufacturing process and he must be employed 
in those premises otherwise thaD'in a clerical capacity. 
35 Born L R 924 : I L R (1954) Rom 353 : A I R 1954 
Rom J80 (180, 181) (Pt A) (Pr 3) (DB). 

- 8.2(1) (n) (ii) read with second Schedule — 

Workman—Ten or more persons. 

Held that moro than nine persons were employed 
in the workshop and the deceased was a workman 
within the meaning of the Act. 54 Bom L R 421 : 
(1952) 1 Lab L J 1 i (1952.53) 4 F J R 190 : ILR 
(1952) Rom 1048 i AIR 1952 Bom 382 (383) (Pt B) 
(Pr 5) (DB). 

-S. 2 (l) (n) (ii) and Sch II, CL (ii) - Manufac- 

hiring processes defined in S 2 (g*. Factories Act, 
1914— Worker employed in printing press—Sch, If, 
Cl. (ii) if applies. 

The definition in the Act of 1943 contains a clause 
referring specifically to printing which is not found 
in the Act of 1934. Hence for the applicability of the 
Workmen’s Compensation Act to a printing P^es*, “ 
is necessary to consider whether that fact is sumcieDt 
to exclude the case of a workman working in such 
press from Cl. (ii) of Sch. II of the Workmen s Com¬ 
pensation Act; or whether S. 8, General Clauses Act, 
made the definition of 1948 applicable. U9o5.5t>) o 

F I R 424 . A I R 1955 Cel 306 (307) (Pt A) (Pr 4) 
(DB). 

— Ss 2(1) (n) (ii) and 4 (1), Proviso (a) — “Work¬ 
man” in proviso-Meaning — Compensation payable 
to dependants—Deductions. 

The word “workman” in proviso (al to S. 4 II) can 
be read 33 dependants of a workman. Therefore, a 
deduction in respect of payments of compensation 
made to the workman during his lifetime can be made 


and what should be deposited as compensation pav 
able to dependants is an amount calculated in a» 
cardance with Sch. IV of the Act less the<e pavmentT 
11 Rang 154, Not foil, t’52) 56 Cal W N 189 i (195*! 
53) 4 F J R 11 1 : ILR (1952) 2 Cal 369 : AIR 1952 
Cal 877 (878, 879) (Pt A) {Prs II, 21) (DB). 

-S. 2 (1) (n)—Clause (ii)—“Monthly wages”. 

In order to answer the question whether the work¬ 
man under question was employed on monthly wages 
rot eiceeding Rs. 400 what one has to see is whether 
Ihe emolu-cents which are mentioned do not exceed 
Rs. 400 a month and not whether the employment was 
on a monthly basis. (1958) 1 Lab L J 578 j AIR 1957 
Madh Pra 49 (50) (Pt C) (Pr 6) (DB). 


——S. 2(1) (n)—Work nan—Definition of—Worker- 
Master aud servant—Relationship of—Test to decide- 
It is the existence of the right in the master to super¬ 
vise and control the woik done by the servant, and 
how it should be done and the manner in which it 
should be executed. See Factories Act (1948', S. 2(1). 
78 Mad L W 97 i (1965) 1 Mad I. J 391 1 (1905)1 
Lab L J 308 : ILR (1966) l Mad 53 


—S. 2 (1) (n), Sch. II, Cl. (ii) (as it stood on 10th 
February, 1956)—Scope—Power mentioned in Sch II, 
Cl (ii) not used—Deceased was oot a workman with¬ 
in S. 2 (l) (n). 

Schedule II, Cl. (ii) firstly deals with the manufac¬ 
turing process as such: secondly, it deals with inci¬ 
dental or connected processes; but, be it the manu¬ 
facturing process or any incidental or connected 
process, in aDy case the aid of one or the other kind, 
of power mentioned in that clause is necessary for 
the application of that provision. The contention 
that the expression “and steam, water or other mecha¬ 
nical power or electrical power is used” is only ap¬ 
plicable to the later part of Cl. (ii) cannot be ac¬ 
cepted. AIR 1955 Cal 105, Rel. on. (1963) 2 Lab L J 
720 : (1963) 2 Mys L J 91 1 AIR 1964 Mys 60 (60,61) 
(Prs 5, 6, 8) (DB). 


-S. 2 (1) (n), Sch. II (ii) —‘ Workman’ — Who is— 

Person employed in any capacity connected with a 
manufacturing process is a workman — Person era. 
ployed for lifting articles aod for sweeping in a Mill 
is a workman. (1901-62) 21 F J R 14 (Puoj). 

8(D). Person employed for loading and 
unloading a vehicle. 


—Ss. 2 (I) (n) (ii) and 30 and Sch. II, Cl. (axvi)— 
Appellant transporting goods of his saw-mills by 
railway—Work of loading wagons entrusted to con¬ 
tractor — Goods stored in railway siding — Con¬ 
tractor engaging applicant for handling and trans¬ 
porting goods at railway siding —If workman em- 
ployed by appellant — Finding by Commissioner — 
High Court cannot go into that question. ILR (1962) 
14 Assam 388 i A I R 1903 Assam 7 (9, 10) (Pt B) 
(Prs 5, 7) (DB). 

-S. 2(1)(n)—“ Workman” — Coolie engaged with 

help of gingman for loading and unloading coal 
from motor truck — Proprietor of truck doing busi¬ 
ness of carrying coal — Such coolie is ‘’workman”. 
65 Mah L J (Notes) 57 (Bom). 


—S. 2 (l) (n) and Sch. II. Cl. (1)—Business of public 
arriers—Person employed for loading and unloading 
s not workman. 

Where the employer carried on the business of 
oublic carriers, a person, whom employment is ouly 
hat of loading and unloading cannot be said to be 
:oncerned with the operation or maintenance of 
orries, and hence is not a workman within the 
neaniDg of Sch. II, Cl. (1). AIR 1955 Cal 337 (367) 
Pt B) (Pr 4) (DB). 

—S. 2 (1) (n) and Sch. II, Cl,12-Railway employed 
a clearing city’s refuse—(Railways Act (1890), b. a 

4)). 
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The workman who was employed only in loading 
the refuse ir.to the railway wagons and who was only 
walking over the platform for that purpose but was 
doing nothing to it did not come within the defini¬ 
tion of the Workmen’s Compensation Act. (1955-56) 
S F J R 439 .AIR 1955 Cal 307 (308, 309) (Pt A) 
(Pr 5) (DB). 

—S. 2 (1) (n) and Sch. If—Person employed to cut 
sabai grass is uot workman. 

The definition of "Workman” in S. 2 (11 (a) is ex¬ 
haustive. If so, in order that a person may claim to bo 
workman within the meaning of the Act, he must, if 
he is not a railway servant and therefore does not 
come under Cl (i) of the definition section, prove 
tfnt he cames under one or other of the clauses set 
out in Sch. If. On a reference to that Schedule, ic is 
plain that the employee, engaged in cutting ‘sabai’ 
glass cannot be brought under anv one of its clauses. 
58 Cal W N 751 • 94 Cal L I 49 : AIR 1955 Cal 105 
(tUC, 107) (Pt B) (Pro) (DB). 

—S« : 2 (1) (a) (ii), 3 (1). Sch IT, Cl ti) (as amended 
in 1959) — Cooly or labourer employed by lorrv 
owner for loading and unloading is a "workman”. 
(1964) 2 Mad L J 58 : 1964 (9) Fac LR 95 i (1964) 2 
Lab L J 306 (Mad). 

-S. 2 (i) (n) — ‘‘Workmen” — Cooly or labourer 

engaged to bad and unbad sand in lorry — Death 
due to accident while in lorry—Liability of employer 
to pay compensation to dependants. 

Where a person engaged as a cooly or labourer to 
load and unload sand in the lorry met with an acci¬ 
dent while lie was in th? 'orry and died, he must be 
h“ld to be a "workman” within the definition in 
uorkmeo's Compensation Act and the employer is 
liable to pay compensation to the dependants of the 
workman who died in the course of his employment. 
(1964) 2 Mad L J 58 : 1964 (9) Fac L R 95 i (1964) 
2 Lab L J 306 (Mad). 


8(E), Contract of service—Employee and 
Employer relationship. 

T- S ’ l ^ ^ “Workman” — Person employed 
through agency of maistri is “workman”. 

Even though an employer may employ a workman 
tnrough the agency of a maistri, the emplovee would 
ne a workman’ within the meaning or S. 2(l)(n)of 

FvSt A ^ior/ R « l ? 4 L Ml ' i 402 aad MR 1954 Mad 1113, 
Foil. (1961) 2 Lab L J 260 (Andh Pra). 

pT 8 - ^ O) (°) Employer-employee relationship— 
ueceased doing work of transporting goods for ap¬ 
pellant - No evidence of any contract in favour of 
third person through which deceased came to do 

Tfl/r i°£ a PP 8 Jl ant “ T Held, there was employment. 
101 lad Cas 992 and 192 InlCas 723, Disting. (I960) 
1 Lab L J 598 (Andh Pra). 81 7 

woTkmali—Teii’ 3 "" Re,ationsbi P employer and 
an^ll ere fc ft ere is sufficIent evidence to hold that the 

1 .L mpaDy , was ia a position to command and 
control the respondent in the manner of performing 

wo , rk wben the accident occurred the relation- 
a °* , e “ pl °y er and workman between the appel* 

flQtuW- j le ^ e ^ ( l ndent must be held t0 have been 

a EpmS 1 JL N 728 « U963) 2 Lab L j 580: 
AIR 1964 Cal 217 (219) (Pt B) (Prs 7, 8, 9) (DB). 

“ 7 “S. 2 (1) (n) — ‘Workman’ — Employer-employee 
ba*VJh DS r P “' TeStS ~ D i v,ers em Pi°yed on piece work 

Coif ° Vernment ° f N adras for chaQ k fishery in 
of Mannar are ‘workmen’. 7 

DeDartmrfn. h °/^h e r' iC6S are utills , ed the fisheries 
an? fi!?- * if tl ? 6 G:>v f rn raent of Madras for diving 
and fi s h,ng chanks in theCulf of Mannar are ’work¬ 
men within the scope of the Workmen’s Compensa. 


tion Act. (1962) 2 lab L T 4«7 : 75 Mad L W 539 : 
(1963-64) 24 F I R 90 j AIR 1963 Mad 9 (10, 11, 12) 
(Prs 4. S, 9.10) (DB). 

-3. 2(1) (n)—Question whether deceased was re¬ 
gular worker—Nun-production of rolls of employ* 65 
goes, agiiu«*- employer — Evidence Act (1872), S. 114, 
Ulus. (g). AIR 1962 Orissa 7 (8) (Pt A) (Pr 5,. 

-S. 2 (1) (n) — Scope of. 

The word ‘and’ occurring ia the definition of ‘work¬ 
man’ has been used conjunctively and, therefore, in 
order to take out a labourer from the category of a 
workman, both the conditi ins must be satisfied; 
(li that the employment must be casual, (2) that the 
employment must be otherwise than in the employer’s 
trade or business. 

Absence of only one of these conditions will not 
result in taking out a labourer from the category of a 
workman. (I960) 1 Fac L R 590 : I960 Raj L W 448 : 
I L P (I960) 10 Raj 99 3 : AIR 1961 Raj 45 (47, 48) 
(Pt D) (Pr 14). 

-S. 2 (l) (n) — Workman — Test to determine — 

‘Contract of service' and ‘contract for service’. The 
crucial test to determine a coutrait of service is con¬ 
trol by the master over the work of the servant and 
an obligation on the part of the servant to obey the 
orlers of the master. See Industrial Disputes Act 
(1947), S. 2is). AIR 1955 bau 33 (D3). 


S (F). Daily wa*e earner. 

Ss. 2 (1) (n) and 10 — Employee engaged on re* 
gular basis—‘If workman.’ 

An employee engaged on a regular or a permanent 
basis would be workman even though paid on daily 
wage system provided his wages in any single month 
did not exceed the limits provided bv the section. 
1957 M P L J 01, Foil. 1960 M P L J (Notes) 130. 

S. 2 (l) (n)—Daily wage earner, if workman. 

A daily wage earner may be regarded as a workman 
provided he fulfils the other conditions of the defini¬ 
tion. AIR 1951 Pat 260 (268, 264) (Pt D) (Pr 9) (DB) 

S. 2 (1) (n)—‘Workman’—Daily wage earner. 

Section 2 (1) (n) is not limited to workmen who are 
employed by the month. The expression‘monthly 
wages not exceeding four hundred rupees’ means 
wages which do not exceed on an average Rs. 400 a 
month. Thus a daily wage earner may well be a 
' v .°. r “ m n ln 1 under S. 2 (l) (n). AIR 1938 Bom 110, Foil. 

448 * (,960) I Fac L R 590. ILR 

(P 6 °10 n) Ra| " 3:AIR 1961 R ai 45 ( 47 ) (Pt A) 


8(G). Other illustrative cases. 

—S 2 (1) (n) and Sch II. Cl (viii) (c)-Workman 
Definition of — Employee taking traffic census 
before repairs or construction of roid — Employee 
not • workman. 7 


The deceased was not a ‘workman’ within the 
meaning of the Workmen’s Compensation Act. The 
deceased could not be said to be a person employed 

UDdMSeh S 2 U ri°?® r -i reP ik ° f the road as required 
hofA **’ C . * t v,u ) as the census was taken long 

All i i construction of ;the road. 1964 

23 (All) 851 * 1964 9 Fflc L R 278 1 ( 1965 > 1 Lab L J 


mm 


V \U/ uuu OCQ, 2 


* n , -.' vi'i'VT 7" ^urhujaa- uetinUioa 

ni/ 1 ?? *r ta * * 1S excIuded as far as some sections 
and not all—Interpretation of Statutes. 

The mere, fact that an employee was discharging 
clerical duties is not sufficient to hold that he doJ 

^ m c H W fi lth i n . lhe u defiQiti0Q of workman Whenl 

nto Ft 1Q th ? ^actment Court has to l<£>k 
into that definition and not to its ordinary meaning 

A perusal of tho second schedule of the Act makes It 
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clear that clerical staff is excluded as far some sec¬ 
tions are concerned and not all. (1964) 9 Fac L R 
21S » 1964 All L J 851 . (1965) 1 Lab L J 23 (All). 

-S 2 (1) (n) and Sch. 2, Cl. 26 -Workman—Person 

employed for writing accounts, purchasing stocks 
and arranging for their export not covered by Sch. 2, 
Cl. 29. 

To see whether an employee is a workman or not 
on.-has to lurn to Sch. 2 which contains a list of 
persons who are included -:in the definition of ‘work¬ 
man’. Where a person was employed for writing 
accounts and lor purchasing stocks and for arranging 
for their transport, the employment did rot fall 
witnin the £cope of Cl. (xxvi) of Sch. 2. AIR 1962 
Andh-Pra 177 (177) (Prs 6, 7) iDB). 

-—Ss. 2 (1) (n) and 3—‘Workman’—Deceased a taxi 
driver driving car on commission basis — Deceased 
free to take taxi anywhere — Deceased meeting with 
fatal accident — Claim by widow-Onus is on clai¬ 
mant — Deceased held not ‘workman’ — (1910)3 
BWCC 371 and 1911 A C 188, Foil. 1963 (6) Fac 
Lb 144 : 67 Cal W N 504 : (1963) 1 Lab L J 593 : 
AIR 1964 Cal 61 (62, 63) (Prs 8, 10) (DB). 

- S. 2 (l) (n), Sch. 2, Cl. (8) - Workman - “Em¬ 
ployed in the construction, repair or demolition in 
Sch. 2, Cl. (8) — Scope of — BnildiDg Inspector em¬ 
ployed by Corporation to see if there was any breach 
ol any municipal land in connection with construc¬ 
tion-inspector it workman. It cannot be said that he 
is tmplojed in construction or demolition work, 
coLtdined in Sch. 2, Cl. (8). 40 Bom L R 12, Disting. 
(1951) 55 Cal W N 496 (DB). 

——S. 2 (1) (d) — Agricultural labourer engaged on 
yearly basis — Not a workman — Not entitled to any 
compensation. 

Held, that the respondent was working for the 
appellant as an agricultural labourer engaged on 
yearly basis. According to the material part of the 
definition of ‘workman’as given in S. 2 (1) (n) of 
the Act applied only to persons “tmployed on 
monthly wages not exceeding four hundred rupees 
in any such capacity as specified in Sch. 2.” None of 
the items in Sch. 2 applied to the respondent and he 
being not a ‘workman’ within the meaning of the 
Act, was Dot entitled to any compensation under it. 
1963 M P L J (Notes) 8. 

-S.2 (1) (n)-Cleaner of motor bus who is required 

to accompany the bus is a "workman”: AIR 1938 
Mad 636, 42 C W N 123; AIR 1950 Orissa 207, Rel. 
on. 1962 Jab L J 10S2 r 1962 M P L J 454. 

-S. 2 (1) (n), Sch. 2 (viii) (a) - ‘More than one 

storey’—Meaning of— Minimum number must be at 
least two complete storeys. 

If the number of storeys is to be more than one it 
must be at least two if measured in number apart 
from the height of each of the storeys. Where there 
is some little construction in the form of a parapet to 
the roof of a one storeyed buildmg it will not be 
covered by the expression “more than ^ storey in 

height above the ground. 1901 M P L J 80 : 1901 
jab LJ259.ILR (1981) Madh-Pra 396 , AIR 1961 
Madh Pra 349 (350, 351) (Pt A) (Pr 14). 

_S. 2 (1) (n), Sch. 2 (viii) (a)- Height of building 

—Burden of proof - Burden is on applicant to show 
that the building is of the required height. 

Since the height of*a building could be found out 
by measurement by any person the burden is on the 
applicant for compensation to show that the buildiDg 
is twenly feet or more frem the ground level to the 
apex of the roof and the burden does not shift upon 
the employer on the ground that it is a matter within 

his special knowledge. 1961 M F LJ 8 J* } 8 ®} 
Jab L J 259 i ILR (1961) Madh Pra 396 : AIR 1961 

Madh Pra 349 (351) (Pi B) (Pr 15). 


■S. 2 (1) (n), Sch. 2, Cl. 16 — ‘Workman’—Mason 
employed to plaster wall of newly dug up agricul¬ 
tural well. 

A masoD, employed in plastering the wall of a 
freshly dug up well, which is more than 20 feet deep 
is a workman employed in the making of an excava¬ 
tion within Cl. 16 of Sch. 2. 1960 M PLJ 89: 
(1960) 1 Fac L R 366 i 1960 MP C 178 i 1960 Jab L J 
252 : (1960) 1 Lab L J 769 : AIR I960 Madh Pra 267 
(268, 269) (Prs 4,5,7). 

-S. 2 (1) (n)—‘‘Employed on monthly wages not 

exceeding Rs. 400”—Meaning of. 

To determine whether a person is a workman one 
has not to see that the employment should be on a 
monthly basis. What has to be seen is' that the 
emoluments which are mentioned do not exceed 
more than R*. 400 per month. ILR (1957) M P 10 t 
1957 Nag LJS7: IS57 MPC 101 : 1957 Jab L J 
250 . 1957 M P L J 61: AIR 1957 Madh Pra 84 (85) 
(Pt C) (Pr 6) (DB). 

-S. 2 (1) (n)-Person not holding any diploma but 

appointed to supervise labourers who are actually in 
charge of construction of building is a "workman". 
(1965) 1 M L J 64 : 1964 Mad W N 199 : (1964-65) 
26 F J R 159 : 78 Mad L w 131: (1965) 10 Fac L R 
72 r AIR 1965 Mad 372 (373, 374) (Pt B) (Pr 7). 

-S. 2(l)(n), Sch. 2, Item 28 — Case falls under 

Item 23 only when the vehicle is one mechanically 
propelled—Clause has no application when vehicle 
is one driven by bullocks. 1963 Mad W N 77 : (1962) 
2 Lab L J 487 : (1982-63) 23 F I R 238: 76 Mad L W 
30 « ILR (1963) Mad 393 : AIR 1903 Mad 15S (189, 
190) (Pt A) (Pr 2) (DB). 

-S. 2(1) (n), Sch. 2, Item 26—It is enough if 

workman has to work within precincts—Accident 
taking place outside precincts where his employment 
takes him -Case falls under Item 26. 

Schedule 2, purports to give only the list of per¬ 
sons who, subject to the provisions of S.2(l) (n) would 
be included in the definition of the word ‘workman’. 
In other words, it is part of the definition of that 
term. As such it is not concerned with the question 
as to the place of accident. (1902) * Lab L J 487 : 
1963 Mad W N 77 : (1962-63) 23 F J R 238 : 76 
Mad L W 30 : ILR (1903) Mad 020 : AIR 1963 Mad 
1S8 (189, 190) (Pt B) (Pr 2) (DB). 

-Ss. 2 (l) (n) aad 30 — Divers employed by 

Government Fisheries Department for chank fishing 
—If ‘workmen’—Appeal on decision as to—Question 

of fact. 

Notwithstanding the fact that the finding as to 
whether the deceased persons were workmen wilhin 
the meaning of the Workmen’s- Compensation Act 
was a question of fact still an appeal would lie to 
determine as to whether the finding had been arrived 
at properly and correctly on the basis of evidence 
adduced. The divers are ‘workmen’ within the mean¬ 
ing of the Act, entitled to compensation. (1959)2 
lab L J 335 :72 L W 673 : (1959) 2 M L J 451. 

-S. 2 (1) (n) and Sch. 2, Cl, (viii) - Person em¬ 
ployed for painting premises of shop, dying by 
electric shock while working - Deceased held was a 
workman and his widow was entitled to compensa- 

tion. 

A person employed on wages for painting the 
premises-of a shop, is not an employee of a casual 
nature but, is one employed in the course of the busi¬ 
ness of the shop as his work falls within the meaning 
of the word ‘repair’ occurring in Cl. (viu) of 8ch. ^ 
If such person, while painting the premises, touches 
alive electric wire and dies on account of electric 
shock, his widow is entitled to the claim for compen^ 
sation under the Act. 1963 Cur L J 4/0 : AIR 
Punj 315 (316, 317) (Pt A) (Prs 3, 4). 
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9. Section 2 (2)—Local authority exercising 
power on behalf of Government, 
business or trade 

-Ss. 2 (2) and 2 (1) (e) — Unless there is specific 

exemption of State in a Statute, Acts would apply 
and bind the Stale — Executive Engineer who is an 
officer under the State Government is not immune 
from provisions of the Act inasmuch as the depart¬ 
ments have been included iD section. (1964 65) 20 
F J R 159: (1965) 1 Mad L } 64 > 78 Mad L W 131 » 

1964 Mad WN 199 : (1965) 10 Fac I R 72 : A I R 

1965 Mad 372 (373) (Pt A) (Pr 6). 

—7 s \ 2 (2)—Crown in the right of United Kingdom 
as distinguished Irom Government of India if bound 
by Act—Government of India Act (1935), S. 176. 

(i) The aoplication was not maintainable under the 
Workmen's Compensation Act on the date it was 
filecl inasmuch as the Crown in the right of the 
United Kingdom was not bound by the Act. 

(ii) Even after the Constitution came into force on 
-9-1-1950 when India became a Sovereign Republic, 
any claim against the British Admiralty will be really 
a c:airu against the British Crown which is a foreign 
Sovereign entitled to immunity from the jurisdiction 
of Courts' and tribunals of the Indian Republic and 

pre the claim could not be proceeded with. 
. W r N 391 1 < 1951) 2 Mad L j 23 : 64 Mad 

(P« 4 5 5)(DB) R 1951 ^ 8S ° (881,882) (PtA) 

S. 2 ^—‘Business’ — Repairs sought to be done 

a i C nT n ^ aDkraeQt mus t be held to be business. 
A I R 18GU Punj 119 (122) (Ft B) (Pr 8). 

SECTION 3 

(Workmen’s Compensation Act (8 of 1923), S. 3.) 

1 a . , SYNOPSIS 

1. Appl cability. 

2. Accident—Death or injury from. 

3 * ^ r ^ D M 0ut °* and ,n the course of employ- 

(A) Necessity of proof. 

(B) Compensation—Right to. 

(C) 

Connection between employment and 
death. 

4. Sub-section (l)-Proviso (b). 

5. Negligence. 

6. Sub-section (2). 

7 ' S SnderVheAct."" Sui * bors remed >' 

8. Principle governing grant of compensation. 

9. Burden of proof, 

1. Applicability. 

•---Ss. 3, 2(1) (n) — Relationship of employer and 

- Ao employer i s he, „ho°M! 
! ,h f ' V0 L rkmaD or is in a position to 
of and control the workman in the manner 
or performing the work. See Workmen’s Comnenca 

tmn ) A c t (1823), S. 2 (!)<„). A 1 B196. CaT 217 
c 8s - l—S^etched construction—(Interpretation 

I 5 r„ The i . trelc !’ ed ruction of P the Act 

vio!eL d tlv b nnl„ IO J. ed .i°l on ! as itisnot something 
Workme„l PP r d ,0 ,h .° ,un daaieotal principles. See 

1953 Cnl 516%B)! nSatl ° n ' <1923) ' S ' L AIR 

“ Ss. 3,10—Succession of accidents 

.jss£ smarts? rst, 'ilia 

the meaning of S. 3. I L R (1953) 2 Cal 239 ,57 Cal 


W N 149 » A I R 1953 Cal 510 (518) (Pt A) (Pr 14) 
(DB). 

-S. 3—Series of tiny accidents. 

A serious of tiny accidents, each producing some 
unidentifiable result and operating cumulatively to 
produce the final condition of injury, constitute 
together an accident within the meaning of S. 3. ILR 
(1953) 2 C«1 239 : 57 Cal W N 149 i A I R 1953 Cai 
510 (518, 519, 520) (Pt B) (Prs 14,15, 19) (DB). 

- S. 3—Employer — Meaning of—Lease of boat— 

Death of workman on boat—Contract between lessor 
and lessee if bona fide — Lessor whether liable tc 
pay compensation. 

Under the terms of the agreement owner was under 
no responsibility for the expenses of the trip and the 
salaries of the crew, etc. The terms of the agreement 
vveie wholly inconsistent with either the relationship 
of partners or the relationship of master and servant 
or that of agent and principal and that as the con¬ 
tract was a mere demise of the boat, owner could not 
, bab * e for the payment of the compensation,. 

5!«L 3 , w Ir Rep 385 ’ Dist - 1951 Mad w N S07t 
(1951) 2 Mad L J 450 : A I R 1952 Mad 169 ( 169) 
(Pr 3). 

S. 3 — Employment for purposes of business. It 
caDnot be contended that construction of houses is 
only his subsidiary business and his main business is 
something else and hence not liable to pay compea- 
sation. See Workmen’s Compensation Act (8 of 1923), 

S. 2(1)(n). A IR 1953 Mad 432. 

-S. 3-FataI Accidents Act (1855), S. 1-A-Spec.al 

provisions under Act of 1923 do not abrogate rights 
under Act of JS5o — Workman making claim under 
d can alternatively file suit under S. l.A. 

A special statute does not derogate from another 
special statute without express words of abrogation. 
Special provisions made under the Workmen’s Com- 

und!> r f^ia 0 ?A 0t abr °S 3te the ^ghts arising: 
A I d R qrn 3 Ac Pi den i s Act. U884) 10 A C 59 and 

w £ io«* D & 4:>1 ’ Rel -°o. 1905 BLJR 564 t 
A I R I960 Pat 130 (131,132) (Pt A) (Pr 7) (DB). 

iv^nr. ,x PliC,bili,y - Wilful disobedience - 

M «f® fegligence of the worker cannot be regarded 
as wilful disobedience by the workman to an order 
expressly given. Contributory negligence on the part 

frnm is??r! 0y 5® does not es0nerat e the employer 
from liability to compensate the employee if the 

accident could not have been avoided by the exercise- 

iQ?ft l n a r ry . C i? re oon d dl, 'g enCe * (1950) 10 F J R 4231 
1956 B L I R 288 i (1957) 2 Lab L I 59? , a t i> 

1950 Pat 299 (303, 304) (Pt H) (Pr 17) (DB). 

S. 3-Principle of added peril—Applicability of. 

«,Iuf mC S l0 °J ? dd ? d pe,il C0Q templates that if a 
workman while doing his master’s work undertakes 

to do something which he is: not ordinarily called 

upon to do and which involves extra danger, he 
cannot hold his master liable for (he risks arisinrr 
therefrom. This doctrine, therefore, comes into play 
only when the workman is at the time of meeting the 

?iftS\ II /rPS r i 0 K5? h ’ s du *>’- U957) 2 Lab L J 522 : 

F J B 423 i 1956 BLJR 2S8 s AIR 1Q5R 
Pat 399 (304) (Pt I) (P r 19) (DB). 19 ° 6 

——S. 3— Employees’ State Insurance Corporation 

Rp ? r K? 8 iablldy !° P ay workmen’s compensation— 
Re-imbursement of compensation from employer— 
Actual payment of compensation by Corporation- 

(% P ^T^ tl0 r D io S ^ State France 

Act (1948), S. 53. (1904.6o) 26 F J R 124 (Punjab). 

Ss. 3, 30 — Question of fact — Question whether 
workman was forbidden to go to site is question of 
£ ind,n g thereon will not be interfered with bv 

19i3) C S° U 30 S ri^ e £^ C r De,lsalion Act (8 oifi 
5. 30. AIR 195o N U C (Raj) 4038. ' 
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—-Ss. 3, 15 — Travancore Workmen’s Compen¬ 
sation Act (1114ME) — Scope — Injury to workman 
caused by accident due to negligent and wrongful 
act of another — Payment of compensation by master 
— Right to recover same from wrongful party res¬ 
ponsible (or accident—Common laiv — Right under. 

Section 3 of the Workmen’s Compensation Act 
imposes a liability on the employers to pay compen¬ 
sation to a workman who sustains personal injury by 
an accident during the course of his employment 
under him. When the employer pays such compen¬ 
sation, it cannot be said that it is a voluntary payment 
by him so as to disentitle him from recovering the 
same as damages Irom the party responsible for the 
accident whose wrongful act caused the accident 
involving injury to the workman. It is, on the other 
hand, a statutory obligation, and when he makes a 
payment in discharge of the statutary obligation 
under S. 15 of the Act, the employer who makes the 
payment ol compensition is entitled to be indemni¬ 
fied by the person who has been responsible for the 
cause of the injuries sustained by the workman. 

Even apart from the light under the Act, the 
general law also would enaole the employer to claim 
the amount from the wrongful party, it being a 
principle of the common law that a master or em¬ 
ployer can maintain an action for damages for the 
loss of service of hi> servant by the tortious act of 
another. Such a remedy is available tn the Crown as 
an employer as well as to a subject, AIR 1951 Trav-Co 
171 (2) (175) (Pt E) (Pr 9). 


2. Accident — Death or injury from. 

—S. 3 — Death of workman suffering from heart 
disease — Death by injury in accident. 

Where a workman suffering from heart disease after 
working for eight Lours on a hot day in a mill dies, 
then it is proper to hold that he died of injury by 
accident arising out of and in the course of his em¬ 
ployment. (1956-57) 10 F ] R 117 : (1956) 1 Lab L J 
740 i AIR 1956 Bom 424 (425) (Pt C) (Pr 2) (DB). 

-S. 3 — Accident arising out of employment. 

Where a watchman of a factory on duty who had 
to take a round of the factory compound, notices a 
G. I. Pipe in the compound, it would be his duty to 
lift it up and take it to a safe place. If, while doing 
so, he receives an injury as a result of an accident, 
the injury is received as a result of accident arising 
out of the employment. There is a casual connection 
between the accident and the employment: AIR 1955 
Bom 105, Rel. on. AIR 1956 Bom 115 (117) (Pt B) 
(Prs 10, 11) (DB). 

—S. 3 - “Accident”. 

The expression ‘accident’ in S. 3 must be construed 
in its popular sense. It has been defined as an un¬ 
looked for mishap; an untoward event which is not 
expected or designed. What the Workmen s Compen¬ 
sation Act intends to convey is what might be ex- 
nressed as an accident injury. 55 Bom L R J24 i 
U954) Bom 353 , AIR 1954 Bom 130 (131) (Pt E) 

(Pr 4) (DB). 

_Ss. 3, 2 (l) (n) — Deceased a taxi driver, driving 

car on commission basis — Deceased free to take taxi 
anywhere — Deceased meeting with fatal accident 
Claim by widow — Ouus is on claimant — Decease( J 

held not workman. See Workmen’s Compensation Act 

(1923), S. 2(l)(n). AIR 196*4 Cal 01 (DB). 

_S. 3(1) — ‘Accident’ — Means mishap or unto¬ 
ward event not expected or designed — Common 
factor in accident is some concrete happening at a 
definite point of time and incapacity resulting from 
happening -AIR 1961 Guj 34. boll. (196 d) 2 Lab L J 
636 • (1965) 7 Guj L R 70 , ILK (1965) Guj 1149. 

•S. 3 — Accident, meaning of. 


The word ‘accident’ in S. 3 generally means some 
unexpected event happening without design even 
though there miy be negligence on the part of the 
workmen. What the Act really intends to convey is 
not only such occurrences such as collisions, tripping 
over floor obstacles, falls of roof, but also less obvious 
ones causing injury, e. g., strain which causes rupture, 
exposure to a draught causing chill, exertion in a 
stokehold causing apoplexy and shock causing 
neurasthenia. But the common factor in all these 
cases is some concrete happening at a definite point 
of time and incapacity resulting from the happening. 
(1961)2 Guj L R 23: (1961) 2 Guj HCR21 s (1962) 
4 Fac L R 369 : (1901) 1 Lab L J 585 : (1962) 21 
F J R 19 : AIR 196L Guj 34 (35, 36) (Pt A) (Pr 9). 


-S. 3 — Injury caused by accident arising out of 

and in the course of his employment—Determination 
of — Principles—Workman having had heart suffer¬ 
ing from heart attack while iu employment — After 
cure from such attack workman leaving employment 
— Subsequent death after 9 months — Liability to 
pay compensation. 

The following principles laid down in decided cases 
serve as guidance to establish a claim for compen¬ 
sation : — 

(1) There must be a causal connection between the 
injury and the accident and the accident and the 
work done in the course of employment. (2) The onus 
is upon the applicant to show that it was the work 
and the resulting strain which contributed to or 
aggravated the injury. (3) It is not necessary that the 
workman must be actually working at the time of his 
death or that death must occur while he is working 
or had just ceased to work. (4) Where the evidence 
is balanced, if the evidence shows a greater probabi¬ 
lity which satisfies a reasonable man that the work 
contributed to the causing of the personal injury, it 
would be enough for the workman to succeed. 


Held, in the instant case, that it could not be said 
lat the workman died as a result of injury caused by 
;cident arising out of and in the course of his em- 
loyment. The burden of proof lay on the petitioner 
► establish that the heart of the workman had, by 
le strain of the work he was doing, become weaker 
id which ultimately collapsed causing his death. 
961) 2 Guj* L R 23 : (1961) 2 Guj H C R 21: (1962) 
Fac L R 369 : (1961) I Lab L j 585 : (1961) 2 
J R 19 : AIR 1961 Guj 34 (38) (Pt B) (Prs 14, 15). 

_S 3 (1) — Cleaner of bus accompanying bus in 

is capacity as cleaner. lie is considered to be on 
atv — Cleaner meeting with accident — Accident 
dd took place in course of employment. 1962 Jab 
j 1082 :1962 M P L J 454 
—S. 3 (1) — ‘Accident’ — Meaning of. 

■ It is well established that the word ‘accident’ in 
3 (1) of the Workmen’s Compensation Act, has 
36 n used in the popular and ordinary sense and 
eans ‘mishap’ or ‘untoward event not expected or 
ssigned’. If the injury or death from the point of 
ew of the workmau, who dies or suffers the injury 
unexpected or without design on his part, then the 
*ath or injury would be by accident althought it was 
■ought about by a heart attack or some other cause to 
3 found in the condition of the workman himself. 
)59 M P C 231 : 1959 jab L J 295 : 1959 M P L I 
18 : (1959) 2 Lab L J 65 : AIR 1959 Madh Pra 281 

183) (Pt B) (Pr 6). 

_S 3 — ' Inlury by accident” — Ingredients of — 

Workman already suffering from heart disease- 
ick when loading and unloading materials - 

. t a a* f - . . .a.a^llAn lift — 


.il. .flAa O 


‘he basic and indispensable ingredient of acci- 
•’ is unexpectedness. The second ingredient s 
injury must be traceable, within reasonable 
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limits, to a definite time, place and occasion or cause. 
If death or disability is due to heart attack which 
resulted from the exertion of the employee in the 
performance of the duties of his employment, com¬ 
pensation should be awarded, The fact that the injury 
3nd the pre-existing disease combined to produce the 
disability does not prevent the injury being com¬ 
pensable in nature and it is not necessary to prove 
that the injury acclerated or aggravated the disease 
or that the accident complaiued of was a contributory 
cause to the injury. If the accidental injury suffered 
in the course of his employment is the proximate 
cause of the employee’s death, the previous physical 
condition is unimportant. The Act should be broadly 
and liberally construed, in order to effectuate the 
evident intent and purpose of the Act. 

The workman, who according to the Doctor’s 
report was already suffering from heart disease, met 
with an attack when loading and unloading raiterial 
at a dam construction and died in the hospital two 
days after. 

Held, that the workman died of an injury arising 
out of and io the course of his employment, and the 
claim for compensation could be upheld. (1965-60) 
23 F J R 236 , (1906) 2 Lab L J 12 (Mad), 


nature, its conditions, its obligations, and its inci¬ 
dents. It would thus include not only the period 
wnen he is doiDg the work actually allotted to him 
but also the time when he is at a place where he 
would not be but for his employment. 

What may be called ‘environmental accidents' i. e., 
accidents resulting from the surroundings in which 
the workman is employed or through which he has 
to reach his place of work in order to carry out his 
obligations to his employer also fall within the scope 
of the phrase ‘arising out of or in the course of 
employment’. 

This rule, of course, is subject to the exception 
that where the accident occurs in a public place, and 
the risk faced by the workmau is not due to his 
employment but to his being on the spat as a mem¬ 
ber of the public. The employer will be liable only 
if the presence of the workman on the spot can be 
found traceable to an obligation imposed upon him 
by the emplo>er. There is no difficulty, however, 
with cases where the accident takes place while the 
workman is on the spot in his capacity as an employee. 
1953 All W R (H C> 548 i ILR (1953) 2 All 396 : 
AIR 1934 All 132 (133, 133, 139, 141) (Pt A) (Prs 3, 
43, 45, 56, 53) (DB). 


3—Death or incapacity from accident. 

When death or incapacity of a workman is caused 
by acceleration of disease, already existing, due to an 
accident, the death or incapacity will be deemed to 
have resulted from accident. But when the incapacity 
or death results from the disease itself independent 
of the accident, the workman or his dependants as 
the case may be will not be allowed compensation 
under the Ant. (’51) 1951 Nag L J 607 : ILR (1952) 
Nag 543 i AIR 1952 Nag 20 (22) (Pt B) (Pr 8). 

-S. 3 - ‘Accident’ meaning of word is used in 

sense pt some unexpected mishap - A going to his 
master s field for carrying on prospecting operations 
While on duty A receiving injuries at hands of 
third persons who contested right to land — Held 
there was accident from A’s point of view — A held 
was entiUed to compensation. AIR 1955 N U C (Raj) 

7“ S - 3 — Accident arising out of and In the course 
of employment - Death due to exploded explosives 
eft negligently by third person — Employer held 

4077 (D O B) pay comp0DsatiOQ * AIR 195 5 NUC(Sau) 

3. “Arising out of and in the course 
of employment”. 

(A) Necessity of proof. 

(B) Compensation -Right to, 

(C) Connection between employment and 

death. 

3. “ Arising out of and in the course 
of employment. 

i^Lg oT. ' D “ riDg ‘ he C °" r!e ° £ — 

When a person is on leave, he is not at all in the 
course of his employment. He is not supposed to do 

,h S ?® p !° yer and ’ th0 re f °re. by no 
eonlH h h f M ^°! ds in k lhe C0Urse of em Pl°yment’ it 

«ould be said that such a case would be covered by 
233 (Isd aSSHP^B,^^ Ws * 63 ' AIR 1960 A » 

em P lo ymeot is of wider import than the 

of RmrT 0 ^ °» r . duly * Tte e *P ressi °o 'io the course 
of employment means not only the actual work which 

the man is employed to do but what is incident to it. 

in the course of his service- The expression is not to 

^ n1 1 3. e# “? , " d t0 , the ‘ natu "> of th “ ™P°°y“ 
®ent. It applies to employment as such i. e., to its 


-S. 3 (l) —‘Accident arising out of and in the 

course of his employment’—Meaning of. 

The workman was in the employment of the 
Federation of Labour Ci operative Ltd. at the time 
of accident. He was the driver of the concrete mixer 
and was in charge of the ruuning of if. Iu the pro¬ 
cess of attending to this, his thumb and index finger 
were caught in the machinery and were cut off s 

Held, that the accident arose out of the employ¬ 
ment ot the workman as driver and occurred in the 
course of such emoloym^nt. 1961 Andh L T 239 : 
(1901) I Lab L J 565 t (196L62) 20 F J R 237 i AIR 
1962 Andh Pra 69 (70, 71) (Pt B) (Pr 5). 

—S. 3 (1) — Accident arising out of and in the 
course of employment — Test of — A employed by B 
to drive lorry carrying goods - A taking his lorry 
safely across flooded river with help of other drivers 
—A, while helping other lorry to cross, slipping and 

being run over by it — Death while carrying him to 

hospital — Death held arose out of and in course of 
employment — Order awarding compensation to A’s 
widow as dependent of deceased is in order. 1961 
Andh L T 689 , AIR 1962 Audh Pra 42 (46. 47) 
(Pt A) (P/s 11,12,15). 1 

-S. 3 (1) — ‘Accident arising out of and in the 

course of employment’—Test. 

In determining whether an accident had arisen 
out or and in the course of a person’s employment. 
It is enough if it is established that (1) at the time of 
the accident he was in fact employed on the duties 
ot his employment; (2) that it occurred at the place 
where he was performing those duties; and (3) that 
the immediate act which led to the accident ii not so 
remote from the sphere of his duties as to be re- 
garded as something foreign to them. 1912 A C 44 
and 1914 A C 02 and lylTAC 127, Hel on ATR 

(I960?! 2 I 20 K a °| d , M JL 1933 Cal 51S ' D,sti »8“ished 

(nfwH^hha 1 ). 434 1 AIR 1961 A “ db Pra 15 

down -Workman haying a fall while proceeding to 
fa Hu re? * hiS duty aQd dy ^ Start 

(Per Full Bench). 

The word ‘accident’ has its popular meanimr Ft 

t0S # Or u! nc ud i 0S unex Pected personal injury* re« 
suiting to the workman in the course of his employ- 
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merit from any uulooked for mishap or occurrence. 
1903 A C 4-4 3, Rel. on. 

In order to determine whether an accident could 
be held to have arisen out of the employment of the 
workman with the employer the following test would 
require to be fulfilled, namely, (1) that the workman 
was in fact employed on, or performing the duties of, 
his employment at the time of the accident; (2) that 
the accident occurred at or about the place where ha 
was performing these duties, or where the perform, 
ance of these duties required him to be present; 
(3) that the immediate act which led to or resulted 
in the accident had some form of cisual relation with 
the performance of these duties and such casual 
connection could be held to exist if the immediate 
act which led to the accident is not so remote, from 
the sphere of his duties or the performance thereof, 
as to be regarded as something foreign to them. 

tPcr Majority S. K. Dutta J., contra). 

Hel I, on facts that the deceased was in fact iD the 
employment of the Company and was performing the 
duties of such employment at tho time of the accident. 
The accident occurred on the premises of the Com. 
pany’s establishment where the deceased had to 
peilorm his duties and the immediate act which 
constituted the accident was the fall ol the deceased 
on the ground when he was proceeding to the fan* 
house to perform the duty of starting the fan which 
had stopped. The fall was obviously au accident 
and it was the fall that had caused the physical 
effect ou the deceased which made him cry out. 
“Mago” and complain of pain in the chest and hard 
breathing. 

This was a case of res ipsa loquitur, the thing speak- 
ing for itself. The accident occurred not only in the 
course of his employment by the company but also 
on account of the employment. 1933 A C 501; 
AIR 1991 Andh Pra 15; AIR 1952 Andh Pra 42: 1917 
AC 414 i 1917 AC 127; AIR 1933 P C 225: AIR 
1955 MJC (Assam) 379 and AIR 1959 Madh Pra 231, 
Rel. od. 

Per S. K. Datta J.—There was no absolute certainty 
whether the deceased had a fall and consequently 
h id a heart attack, or the heart attack preceded the 
fall. In such a case it could Dot be said to have been 
proved that the accident arose out of the employ¬ 
ment of the workman. The heart attack of the 
deceased could not be associated in any way with his 
employment. The deceased was not exposed to the 
risk of a heart attack by the nature of his work. In 
the result it could not be said that the accident arose 
out of the employment of the workman. Assam 
Railways and Trading Co. Ltd. v. Saraswati Devi. 
ILR (1963) 15 Asism 216 i AIR 1903 Assam 127 
(129, 130, 131, 132, 133, 134. 130. 137) (Prs 10, 11, 
12, 10, 17, 18, 22, 27, 29, 47, 59, 50, 52) (FB). 

-S. 3 — ‘Arising out of the employment’ — There 

should be necessarily some connection between 
employment and accident — General test for deter¬ 
mining whether particular accident has arisen out 
of employment of workman, cannot be laid down. 
AIR 1955 NUC (Assam) 379 (DB). 

-S. 3 (1)—Merchant Shipping Act (1958), S. 101 

—“Arising out of employment’—Meaning—feats to 

determine whether accident arose out of employ¬ 
ment. 

It is open to a Court to find on an inference that 
the accident arose out of employment though no 
human being was present who could give direct evi- 
deuce how and when the accident happened. 

If the workman is properly in a place to which 
some risk attaches and an accident occurs which is 
capable of being attributed to a risk which is ordi¬ 
narily inherent in the discharge of his duties, it is 
legitimate, notwithstanding the absence of evidence 


as regards the immediate circumstances of the acci¬ 
dent, to attribute the accident to the risk and to hold 
taat it arose out of employment. 

As the employment of a seamaD, by the very nature 
of it, exposes him to certain dangers, whether at 
work or not. as tor example, the danger of falling 
overboard or being swept overboard, there is a prima 
facie presumption, if death by drowning be proved 
that the death was caused,by an accident which 
arose out of employment. 

, The presumption thus arising can be rebutted by 
tne employer by leading evidence of facts and cir¬ 
cumstances showing that the workman had at or 
about the time of his death departed from the con¬ 
trolling incidents of his employment or that he 
had added to the peril by his own imprudent act. 
(1905) 67 Bom L R 735 : (1965) 1 Lab L J 554 i 1966 
Mah L J 220 i (I960) 12 Fac L R 345 (Bam). 

S. 3—Arising out of and in the course of employ¬ 
ment—Meaning of. 


Held, that in the circumstances of the case a legal 
inference that the accident arose out of and in the 
course of his employment could be drawn. By reason 
of the obligations and conditions of his employment 
to which the deceased was subject in the course of 
discharging his duties, he was brought within the 
zone of a special danger, viz., exposure to sudden 
heat after having been in a low temperature area 
in the ice room. 58 Bom L R 149 : (1950) 2 Lab L J 
21 :1 L R (1950) Bom 239 i AIR 1957 Bom 52 (54) 
(Prs 7, 9) (DB). 


-S. 3 —“Arising out and and in the cour-e of em¬ 
ployment" — Meaning of—Tests—Type of accident 
which gives rise to claim for compensation. 

O.i the question of the type of accident which 
gives the workman a claim to compensation, the 
well-known definition of accident is “an u&looked 
for mishap or an untoward event which is not 
expected or designed”. 1903 A C 443, Rel. on. 
67 Cal W N 728-: (1983) 2 Lab L J 580 : AIR 19G4 
Cal 217 (219, 220) (Pt E) (Prs 12, 13, 14) (DB). 


-S. 3(1)—In the course of empIoyment-Mean- 

ing of—Accident on public road while going to place 
of employment—Not in course of employment—Ac¬ 
cident met with asja member of the public —Proxirmty 
of place not relevant. AIR 1958 S C 881. Fol . 11960) 
2 Lab L J 334 i (1960) 1 Fac L B 343 1 1 L R (1961) 
1 Cal 135 i AIR 1961 Cal 310 (313) (Prs 6, 7) (DB). 


_g. 3 — Whether accident arose out of and, in 

:ourse of employment-Determination of-Test.- 

In order to find whether the accident had arisen 
)ut of and in the course of the workman’s employ- 
nent it is necessary to find what his employment was. 
Similarly, whether a person was a workman or not 
vould depend upon what his work was and it his 
-ery employment was a disputed question and also 
he nature of the work he did duriDg the time of his 
admitted employment, it is necessary to find what 
he post was in which the workman was actually 
mDloyed at the time of the accident. Before arriving 
t a finding on that question, there can be no mean- 
ncr in proceeding to decide whether or not he w as 

workman within the meaning of the Act. ILR 
1958) 2 C.103O : ASBJ957 Cal 660 (631, 6G2) (Pt B) 
Prs 7, 8) (DB). -o L J 05 : Ai. 

_3 (X) — out or and io the 

ourse of employi_ ^ .'‘iterpretation of. 

Whether the accident ‘arises out of the employ* 
nent or not’ depends on the facts of each case; the 
iccideut must be connected with the employment 
nd must arise out of it : there must be a casual con* 
lection or association between the employment and 
he accidental injury. AIR 1950 Bom 424 . Disting, 
UR 1954 Bom 180, Rel. on. 1959 M P C 231: In* 
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Jab L J 295 1 1959 M P L J 548 «(1959) 2 Lab L J 
65 j AIR 1959 Madh Pra 281 (283) (Pt C) (Prs (5, 7). 

-S. 3 — “Accident whether arising out of and io 

course of employment” — Test to determine indica¬ 
ted — Workman appointed as lascar in Port Trust 
Dredgar—Practice prevalent for Dredge Master to 
order lascars to briog his food from his house outside 
Port Trust premises— Lascar returning to Port Trust 
with dinner of Master during working period and 
meeting with fatal accident— Held that he died of 
accident arising out of and in course of his employ¬ 
ment. Case law discussed. (1965.66) 28 F J R 338 : 
(1966) 1 Lab L ] 690 : 1966 Mad W N 156 « 79 Mad 
L W 257. 

-S. 3—“Accident arising out of and in the course 

of employment”—Meaning—Test. 

Where the workman when he met with his death 
was doiDg the very thing which he was emplo>ed 
to do the mere fact that he had no rght to be work¬ 
ing in the place where ho was when he met his death, 
does not mean that the accident did not arise out of 
and in the course of the employment and the em¬ 
ployer would in such cases be liable to compensation 
under S. 3. (1957) 2 Lab L J 522 : (1956) 10 F J R 
423 . I95G B L J R 28S : AIR 1956 Pat 299 (303. 304) 
(Pt C) (Pr 17) (DB). 

-S. 3 — 'Employment’, meaning of—It extends to 

all things which workman is entitled by contract of 
employment expressly or impledly to do-Accident 
during rest period abount 40 or 50 paces away from 
mine may arise out of employment. AIR 1955 NUC 
(Punj) 1603. 

——S. 3 (I)—“injury” and “out of and in the course 
of employment”—Meaning of. 

Injury caused by accident should not be confined 
to physical injury. The phrase includes a strain 
which causes exposure to draught or causes a chill. 

The accident, in order’to give rise to a claim for 

compensation on thegtound ot “arising.out of and in 

the course of employment”, must have some relation 

to ihe workmen’s employment and must be due to a 

risk incidental to that employment as distinguished 

trom a risk to which all members of the public are 

151) 53 P L R 241 . (1951-52) F J R 

}p° « Ib0 < l952 > Pu °j 119 * A,R 1951 Puu ) 102 (103) 
(liS W) 12y 13), 

3 (A). Necessity of proof. 

—S. 3 — Workman injured in course of employ- 
ment - Workman treated in hospital — Workmen 
•ater developing; Tetanus and dying-Death whether 
'direct cause of injury—Proof. 

A workman was injured while lifting weight for 

hVcniTJi ? y0r T He ,* a , s treated as Patent in the 
and P rhp , about 10 da > s. Next day he attended work 

admUipH S W u 5 al ? se , n J- After 0 da y s he was 0 g*in 

the _ h ° s P ltaI tetanus and remained an 

<hed fhi f ° r > a daj 5l He then ,eft the hos Pital but 
6 n !u * The Question was whether the 

the conreA Sri?”® 1 < j aUse of th S io|ur,es received iQ 
to nS f the employment. Employer held liable 

£ pay compensation. (I960) 1 Lab L J 598 (Andh 
—S. 3 (l)— Scope -Injury caused by fellow work- 

tolrfc’ Wh i ,e engaged in carrying out his day 

was a helnU e 10 , a depar t tmont of his employers Mill, 
hv r e>s ^ftim of an assault which was initi- 

SteA Hv t th \ e S ?l0y T ° f the M *H. who was 

Ia this a5sault th0 wotk - 

'jSSpjsjSS b AztZ a 

oident must be taken to haye’arlsen out ofthe em-' 


ployment of the workman. AIR 1955 Bom 105, Re!, 
on. 62 Bom L R 195 : (1960) 1 Lab L J 439 i I960 
Nag L J 223 i (1900) 1 Fac L R 156i I L R (I960) 
Bom 781 : AIR 1900 Bom 387 (389, 390) (Pt B) 
(Pr 4). 

-S. 3—Accident arising in the course of employ¬ 
ment. 

In order to bring accident within S. 3 it is not 
necessary that it should be established that the work¬ 
man died as result of an exceptional strain or some 
exceptional work that he did on the day in question. 

Held, that the workman died as a result of an acci¬ 
dent (and died in the course of bis employment 55 
Bom L R 924 : ILR (L954) Bom 353 : AIR 1954 Bom 
180 (181) (Pt C) (Pr 4) (DB), 

—— S. 3—Accidents arising in course "of employment 
—Proof — Doctor examining workman personally 
deposing, referring to report of Leprosy Research 
Department ot School of Tropical Medicine — Value 
of doctor’s evidence is not diminished. AIR iq=>'; 
NUC (Cal) 1424 (DB). 

-S. 3—“Arising out of and in the course of his 

eaiploymenL M 

The accident arose in the course of the employment 

R was not necessary for the respondent, the mother 

ot the boy, to establish that the death resulted from 
some special risk to which the boy was exposed His 
employment required him to pass a dangerous spot or 
place and in passing such a place he received injury 
That being so it could be said in truth and in fact 
that the accident arose out of his employment. Casa 
law discussed. i’52> Cal W N 523 : (1952) l Lab I I 
361 : AIR 1953 Cal 143 (144, 145) (Prs 7, 9.17) (DB). 

—S. 3-Accident arising out of and in the course 

of employment. 30 

It is not sufficient to prove that the workman died 
during his employment. It must be shown that he 
died as a result of an accident that is. there must be 
some connection between his work and hie rWh 
(1910) AC 242 and 122 L T R 102R*f 56 Cal W M 
481 = AIR 1951 Cal 145 (146, (P« 8. 11 iTls) N 

• S n $ / i and 30—Substantial question of law-Find- 
“ g Commissioner that accident arose out of and 
in course of employment and that workman’s dea h 
^n 1 dU ? t ram of work-No question of law is 

b C0 °? Unde /. S ; ^ not necessary to 
establish that workman died as result of exceptional 

strain or some exceptional work (Iflfllii i5w i , 

203 , (1963-64) 24 F JR 219 , ufi Ke, LJ30? 1 

3. (B) Compensation — Right to. 

-S. 3 (1) - Nature of liability. 

The Workmen’s Compensation Act has create „ 

new type of liability inasmuch as it makes an 
ployer liable to pay compensation at a fixed rate to a 
servant incapacitated by an accident arislnc ou n? 
and in the course of his employment. This liahim! 
pay compensation is independent of anv nil * t0 
wrongful act on the part of the miter o?hi?. gleCt 0r 

MR 1954 132a3?i 5 3 4 9 6 ,'(Pt L B^ (Pr 43^) \DBy^' 

Eefe 

and servant established ’between^,°i sh,p °, f raaster 
Principal-Principal does no"^ase obe lEf* and 
because he had interposed independentcon}! a “2" Iy 
Proceedings for recovery of damages -? r * r ®,« r *T 
not a necessary party — Right nf nri„„- i Qtrac * 0r 

Of e 
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on ship—No danger inherent or incident to his work 
—Becoming mentally deranged and was put in ship’s 
hospital under constant watch — Seaman committing 
suicide by jumping overboard after using force against 
watchmen — Shipping company held not liable for 
compensation. (1930) 23 B \V C'C 135, Bel. on. 
(1965) l Lab LJ 632 : AIR 1964 Cal 94 (98, 99) 
(ft A) iPrs 17, IS, 26) (DB). 


-S. 3 (l) — Accident arising out of and in the 

course of employment—Workmen in railway work¬ 
shop — Knocked down by railway engine while 
crossing railway lines — Claim for compensation. 

Held, that the sction of the workman in reaching 
the factory gate by crossing the railway lines instead 
of using the level crossings look the case out of the 
main provision of sub. S. (1) of S. 3 of the Workmen’s 
Compensation Act. Hence the personal injury sus¬ 
tained by the workman by the accident could not be 
said to arise out of and in the course of employment 
so as to entitle the workman to claim compensation. 
AIR 1954 All 132, Dist. (1961) 2 Lab L J 467: (1901) 
3 Fac L R 5 : AIR 1961 Cal 297 (298,299) (Prs 3, 4) 
(DB). 

-S. 3 — Injury to workman — Prima facie case 

giving a right to compensation proved by workman- 
shifting oi onus. 


Where the workman proves that he is a workman 
and that he has suffered an injury by accident in the 
course of his emyloyment under the employer com¬ 
pany, the liability of the company to pay compensa¬ 
tion is established particularly when the injury 
appears to be one of the scheduled injuries. And if 
the employer company wants, nevertheless, to prove 
that it is not bound to compensation, the onus lies on 
the company to establish affirmatively that circum¬ 
stances are present in the case which confer on it an 
immunity against a liability to pay compensation. 
61 C W N 352 : UR (1958) 2 Cal 63 : AIR 1937 Cal 
601 (605) (Pt D) (Pr 17) (DB). 

-Ss. 3, 0, 17. 19, 22 and 32—Rules under S. 32— 

R. 48— Forms K, L and M — Compensation payable 
in respect of particular injury settled either by award 
or agreement — Second application for compensation 
on ground of aggravation of same injury is not main¬ 
tainable—(Interpretation of Statutes). See Workmen’s 
Compensation Act (8 of 1923), S. 22. AIR 1955 Cal 
616 (DB). 

—S. 3 (1)— Compensation — Right to — Workman 
should be acting in course of employment—'‘Employ¬ 
ment” includes things belonging to or arising out of 
it, 1924 A C 59, Bel. on, (1950-51) 2 F J R 95 : AIR 
195U Cal 164 (165) (Pr 3) (DB). 


.—S. 3(1) —Accident arising out of and in the course 
of employment—Cleaner of motor bus accompanying 
bus on duty in dacoity infested area and meeting 
with accident in the encounter with dacoits—Cleaner 
sitting on front seat by: side of driver when he was 
expected to occupy rear seat — Mere negligence in 
matter of carrying out regulations held did not dis¬ 
entitle cleaner.to compensation—Accident hem arose 
in course of cleaners’ employment w hich t( l ok n “|“ 
dacoity infested area. AIR 1937 Nag 39r,Rel.on. 
1962 Jab L J 1082 : 1962 M P L J 454. 

_S 3 - Scope-Accident during lunch interval - 

Workmen remaining on premises though forbidden 
—No compensation. 

Where the workmen are specifically forbidden to 
be on the work spot during the interval, owing to 
dangerous operations like blasting taking place, and 
sirens are blown to warn hem to leave, and hey 

persist in remaining there foolishly and get involved 

in accidents, they are not entitled to any compensa¬ 
tion. (1959) 1 Lab L J 390 : 72 Mad L W 572. 


3 (C). Connection between employment 

and death. 

© —- S. 3—‘Accident arising out of and in the course 
ot his employment’—Notional extension of employer's 
premises-Drivers of B. E. S. T. Undertaking given 
free transport facility in buses belonging to the' 
Undertaking from depot to his house and vice versa 
—Driver meeting with accident while going home 
from depot—Accident held occurred during course 
of employment. 

Held, that the accident occurred to P during the 
course of his employment and therefore his wife was 
entitled to comoensation. (1908) 1 K R 469 and 1924 
AC 59 and 1937 AC 454 and (1940) 3 All E R 157 
and (1947) 1 All E R 446 and (1948) 1 All E R 233 
and :(1953) 2 All E R 1133 and AIR 1958 S C 881, 
Rel. on. General Manager, B. E S. T. Undertaking, 
Bombay v. Mrs. Agnes, (1964) 3 S C R 930 : (1903) 7 
Fac L R 310: (1963) 2 Lab L J 615 : (1963-04)25 
F J R 66 i 6fi Bom L R 367 t (1964) 2 S C A 76 i AIR 
1964 S C 193 (199, 200, 201) (Prs 12,13, 14,15). 


© —S. 3(1) — ‘In the course of his employment’— 
Workman drowned while returning home from salt 
work on a public ferry boat —Liability of employer. 

Held, that on the facts of the case the accident 
could not be said to have arisen out of. and in the 
course of the employment while crossing the creek 
inasmuch as the theory of notional extension could 
not extend to the point where the boat capsized. AIR 
1955 Sau 20, Reversed. Saurashtra Salt Manufacturing 
Co. v. BaiValu Raja. (1958) 2 Lab L J 249: (1958- 
59) 14 FJR 351 » AIR 1958 S C 881 (882,883) (Prs 7. 
8 ). 

-S. 3—Accident arising out of and in course of 

employment — Workman engaged through mate— 
Death occured in the course of employment and 
there was no question of negligence on the part of 
the.driver of the roller. AIR 1955 Ajmer 44 (44, 45) 
(Prs 3, 5). 

-S. 3 (1) - Accident arising out of and in the 

course of his employment — Unskilled worker In oil 
mill feediDg groundnut into crushing machine 
Machine worksd by belt moved by power driven 
shaft — Supply of groundnut having been finished 
worker kicking the belt oft the moving pully and 
meeting with accident — Employer found guilty of 
negligence in not complying with safety rules under 
Factories Act — Injury held was employment injury 
and employer was liable umterS. Q 60 A , R ? ee 
ployees’ State Insurance Act (1948), S. 2 (8). AIR 
1963 AndhPra 210. 

_S. 3 — “Accident arising out of and in the course 


employment.” 

The expression "employment” is wider than the 
tual work or duty which the workman has to do. 
is enough if, at the time of the accident, the work- 
an was in actual employment although he may not 
, actually turning out the work. Even when 
workman is resting, or having food, or taking his 
a, or coffee, or proceeding from the place of employ* 
ent to his residence, and an accident occurs, the 
cident is regarded as arising' out.of and ini the 
urse of the employment. 1924 A C 59 and AIR 
154 Mad 113, Rel. on. 

Held, there was casual connection between the 
■w work entrusted to the deceased and his normal 
nployment. The accident, therefore, arose out ot 
id in the course of the employment ot the worK- 
an. (1961) 2 Lab L J 260 (Andh Pra). 

—S. 3 — Accident arising out of and in the coursa 

employment-Case on facts - Workman by bis 

[ held did not forfeit protection which !>. <* 
ferred on him. A I R 1955 N U C (Assam) 379 

B). 
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-S. 3—‘In the course of employment’—Expression 

refers to tim? — Workman should be in employment 
at time of accident. AIR 1955 N U C (Assam) 379 
(DB). 

•-S. 3—Accident arising out of the employment. 

There must be a causal connection between the 
accident and the employment in order that the Court 
can say that the accident arose out of the employ¬ 
ment of the deceased. The cause contemplated is 
the proximate cause and not any remote cause. 

Held, that the accident arose out of the employ¬ 
ment. 56 Bom L R 509 i 1LH (1954) B«ra 1051 j 
AIR 1955 Bom 105 (106, 107) (Prs 2, 5) (DB). 

-S. 3—Accident arising out of the employment. 

If the workman' dies as a natural result of the 
disease from which he was suffering, then it could 
not be said that his death was caused out of his em¬ 
ployment. 55 Bom L R 924 r ILR (1954) Bom 353 i 
AIR 1954 Bom 180 (181, 182) (Pt D) (Prs 4,5) 
(DB). 


S. 3—“Accident arising 

I-_V_ 11 


UUl VI 3QQ 




v iivwiuv i 

of his employment 

The expression “in the course of his employment” 
suggests the point of time; that is to say, the injury 
must be caused by accident taking place in the 
course of the employment, that is, during the 
currency of the employment. The expression “aris¬ 
ing out of his employment” suggests both the time 
as well as the place of employment, The expression 
“out ot” conveys the idea that there must be some 
sort of connection between the employment and the 
injury caused to a workman as a result of the acci¬ 
dent. 

Held on facts that ihere was a circumstanc® 
attending his employment because at the time and 
place at which he was employed an explosion occur¬ 
red, in consequence of which V received injuries 
and as a result of which he died. Thus V received 
personal injury as a result of an accident arising out 
of his employment. Case law discussed. 54 Bom 

fr umqeai 1 d 32) L J 1 * (1952 - 53 > 4 F J R 190 , 

ILH (1952) Bom 1048 1 AIR 1952 Bom 382 (383, 385) 

(Pt A) (Prs G, 11) (DB). 

* 7 “~S. 3 — Accident arising out of and in the course 
or employment, 

IMuring the continuance of his employment a 
workman is required by the conditions of his service 
to do any particular thing and the act so done in¬ 
volves him in an accident by reason of which he 

suffers personal injury or death, such accident arises 
out of and in tbe course of his employment even If 
the act done may not be one of the duties attached 
to his post but some other incidental act, required 
however to be done or necessitated by reason of the 
conditions of employment. 90 Cal L J 182 j 60 Cal 
^_ N .378 t (1956) 2 Lab L J 35: 1950 Cal 458- 
AIR 1956 Cal 458 (400,401) (Prs 12, 15) (DB). 

—S. 3 (1) - Communal riots in city — Workman 

d g kmi°- n emp,0y6I t ,s bus , iaess - kilI ed - Workman 
!i i? ’ij ? ou . r j e of employment - Risk of being 

NUC(C h al)817 C (DB{ a l ° employment - A 1 R 195 * 

~S. 3 — Accident whether arising out of employ- 

e ™ ploy ? e was exposed to the special 
risks attached to the railway station not as a member 

of the public but he was still within the sphere of 

hb empioynient and had not left the employer^ 

the accident arose out of an5 in 
the course of his employment. 147 L T 361 Foil 

16) (C N M2 = A 1 R 1951 C«1501 (Sol) {p,^ 


-S. 3 (1)—Accident arising out of and in course of 

employment. 

There m'ist be «ome sort of connection established 
between the employment and the accident. If there 
be no connection established, the claimant cannot be 
entitled lo any compensation. It is sufficient if the 
accident takes place due to some unforeseen event, 
but during the course of employment and when the 
employee is actually performing bis duty as aa em¬ 
ployee. AIR 1J3S Raj 349; A I R 1953 Cal 143; I L R 
(1943) Bora 225; A I R 1952 Bom 382; AIR 1955 Bom 
10-; A I R 1954 All 132; AIR 19 = 6 Bom 424 and A[R 
1959 M P 548; (1944) 1 All E R 5l, Rel. on. 1962 Jab 
L J 1082: 1962 M P L J 454. 

-S 3(1) — Whether accident arose out of and in 

CGurse of employment i> question of law and depends 
on facts of ca>e-Civil P. C. 41908), S. 100. AIR 1942 
Bom 175; A I R 1933 P C 225, Rel. on. 1962 Jab L J 
1082 : 1962 MPLJ 454. 

-S. 3 — Death of works inspector due to accident 

occurring on his way to office in pursuance of direc¬ 
tions of Executive Engineer to prepare site plan — 
Held, that he died during the course of his employ¬ 
ment. 1964 Mad W N 199: (1965) 10 Fac L R 72 • 

(1904-65) 26 FJR 159 : (1965) 1 M L J 64 : 7 S 
Mad L W 131 : A I R 1965 Mad 372 (374) (Pt D) 
(Pr 8). 


——S. 3 — Accident arising out of and in the course 
of employment—He must be discharging duty which 
he owed to employer at time when he met accident 

— Workmen with party of other workers after finish¬ 
ing work moving to other camp to make arrangement 
for lodging workmen yet to arrive-Lodging arrange¬ 
ment made and workman remaining idle for some day 

— During this period workman while returning from 
call of nature going to well to wash himself — Acci¬ 
dent-Workman falling into well — Workman taken 
out and removed to hospital—Death—Accident arises 
during period of employment. AIR 1955 NUC 
(Mad) 71. 


-•, ,7 imr . y wh,le £° in & 10 work by transport 

provided by employer. 

Held, that the case fell within the scope of the 
exception to the general rule laid down in 1924 A C 
59 and that the injury occurred out of and in the 

?°« r r S co°i e ?P 1 ° ym ® nt * 1954 Mad w N 729 : 0S Mad 

J* W 8 »V ch R (1955) Mad 79S * (1955) 2 M L J 
590 i AIR 1954 Mad 1113 (1117) (Pt B) (Pr 8) (DB). 

—S. 3 — Question whether accident arose out of 

and in the course of the employment of a particular 

workman would depend upon the facts and circum¬ 
stances of each case and a general observation made 
in one case cannot be applied to another case unless 

15! f- S c,r . c , umstanc es t of both of them are 
identical—The accident arises both “out of and in the 

course of employment” - Unless both conditions are 
present, case would not come within ambit of section 

he i d arose n r°S on,y in the course of but 
Raj L W°355 DP ° ymeDt ° f deceased workman. 1956 


- S. 3 — Accident arising out of and in course of 
employment - Accident while returning home after 

,j employment does not necessarily end when the 
down tools’ signal is given, or when the workman 
leaves the actual workshop where he is working 
There may be some reasonable extension both in time 
and space, as, for instance, where the wo?k™! 
travels to :and from his work by some form nf * 
port provided by his employers and widch hlX 
under a contractual duty to use, or where he is usina 
the means of access to and egress from n| OAl , ? 

employment. So the mereTct Vh “ the &S.°! 
arose outside the premises where the workmen we?e 
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actually employed is not the final word for deciding 
whether the accident arose out ot and in the course 
of the employment. AIR 1955 Sau 20 (22, 23, 24, 25) 
(IT* 5. 8, 9) (DB). 

Reversed in AIR 195S S C SS11. 

W W 


4. Sub-section (1)— Proviso (b). 


-Ss. 3 (lb Proviso (b) (ii), 30 — Instructions in 

English — Workman not conversant with language 
— No wilful disobedience — Finding of Commis¬ 
sioner based on miiccnstructicn is not finding of fact 
that cannot be sec adde in appeal. 

Held, that the factory could not claim protection 
of S. 3 (1), Proviso (b) (ii) of the Act in absence of a 
finding that the workman wilfully and deliberately 
disobeyed the instructions. 

The Commissioner having arrived at such a finding 
on mi construction of the provision of the Act, the 
finding was not a finding of fact, which could not be 
set aside in appeal under S. 30 of the Act. AIR 1949 
Cal 295; AIR 1939 Pat 229, Rel. on. (1935) 1 Lab L J 
24: (1934) 9 Fee L R 17 : 1904 All L J 613 (All). 


-S. 3 (1) and Proviso (b) (ii) and S. 12 — Appli¬ 
cability and scope — ’Out of and in the course ot his 
omplo;. meul ’ 

If the workman, even during the lunch interval 
sustains accidents in the course of the employment, 
or other work incidental or ancillary thereto, and not 
because of his own independent and unconnected 
private adventure or activity, he is usually entitled 
to compensation under the Workmen’s Compensation 
Act But he will not be entitled to recover compensa- 
tion for accidents caused by his acting unreasonably 
or unlawfully or by incurring unnecessary risks. 

The contractor’s laches in notinsuring against risks 
and relying on false positions in law would not alter 
the position or render him liable to indemnify the 
Government. The indemnity would extend only as 
far as legal liability extends and no futher. It cannot 
cover acts of charitv, magnanimity, special grace, 
pity or liberality. Willis on Workmen's Compensa¬ 
tion Act, 1942. edition pag», 112, followed. (1960| 1 
M L J 108 : 72 Mad L W 572 j (1959) 1 Lab L J 390. 


_S. 3 (1)—Construction and scope — ‘Accident’— 

Arising out of and in the courie of his employment’ 
—Meaning of- Proviso to 8. 3 (*1) — Applicability — 
Injuries resulting in death. 

Though the term ‘accident’ has nowhere been 
defined in the Workmen’s Compensation Act, it is 
settled law that the term means some unexpected 
event happening without design i.e. au unlocked for 
mishap or untoward event. Under S. 3 (1) of theAct, 

the injury must not only arise in the course ot but 

also ‘out of the employment. The proviso to S. 3 (I) 
of the Act applies only to cases of injuries not 
resulting in death; where the injury has resulted in 
death, the proviso will not apply and the question 
about the disobedience of any rule or order is no 
material so long as it can reasonably be held that the 
accident arose out of aQ d the course of the em¬ 
ployment. (1956 57) 10 FJR 282: (19o6) 2 Lab 
LJ 233 i(1956)2 ML J 19. 

_S. 3 (1). Proviso (b) (i) - Accident whether due 

to workman having been under influence of d r ,nk — 
Evidence - Detection of liquor m stomach of de¬ 
ceased in post mortem and by Chemical Examiner 
Not enough to outweigh evidence of eye witnesses^ 

The mere presence of a smell of country liquor on 
opening the stomach of the deceased, as found.in 
the post-mortem reporter detection of some alcohol 
by the Chemical Examiner, was not enough to out¬ 
weigh the positive evidence of the eye-witnesses to 
the accident. AIR 1962 Orissa 7 (8, 9) (Pt B) (Pr 0) 


S. 3(1), Proviso (b) (ii) — Death of workman — 
Disobedience of rule or order. 

The applicability of cl. (b) of the Proviso to sub- 
s. (1) of S. 3 is limited to those cases where injury 
has not resulted in death. Where however, the injury 
has iesulted in-death, the question about d^obedi. 
ence of any rule or order is not material so long 
as it can be reasonably held that the accident arose 
out of and in the course of the employment. (’49 50) 
F ) R 207 i ILP. (1950) Cut 60i AIR 1950 Orissa 207 
(207) (Pt B) (Pr 0) (DB). 


— S. 3(1), Proviso (b) (ii)—Applicability. 

In order to bring a case under Proviso (b) (ii) of 
S. 3il) of the Ach the employer has to establish 
firstly that ao order or rule was in fact already in 
force at the time when the accident happened; 
secondly that the substantial purpose of the rule or 
order was that of securing the safety of workman as 
such; thirdly that the order or rule was couched in 
words which on their face fairly aod clearly indicat¬ 
ed that purpose; fourthly that its terms were brought 
to the notice of the particular workman who was the 
individual injured in a case; fifthly that the order or 
rule was disobeyed by that individual; sixthly that 
the disobedience of the rule or order by that indivi¬ 
dual was wilful aod deliberate and not only the 
result of mere negligence or due to a mistaken mode 
of doing a particular task or due to a wrong decision 
in an emergency; seventhly that the accident was 
directlv attributable to the aforesaid disobedience. 
(1950)10 FJR 423: 1956 BLIR 283 r (1957) 2 
L*b L J 522 r AIR 1930 Pat 299 (303) (Pt E) (Pr 16) 
(DB). 


-S. 3 (l), Proviso (b) (ii) — Applicability to cases 

of death. 

Proviso (b) (ii) of S. 3 (1) applies to only those 
cases of injuries which do not result in death. W here 
therefore, the injury has resulted in death, the que c - 
tion as to the disobedience oi any rule or order is not 
material at all so long as it can be reasonably held 
that the accident arose out of and in the couse of the 
employment (1950) 10 F I R 423 j 1950 BL J R 2S8: 
(1957) 2 Lab L J 522 : AIR 1950 Pat 299 (304, 3(b) 
(Pt F) (Pr 17) (DB). 

5. Negligence. 

_S 3 — Employee’s negligence or rashness — Act 

within scope of employment - Excess of zeal in its 
performance or even some rashness or negligence 
would not put it outside scope of employment — 
Doctrine of added peril does not apply — Doctrine 
comes into play, when peril, risk or hazard is added 
to incidental risks of employment. AIR 19oo N U U 
(Aisam) 379 (DB). 


—S. 3 (1) — Negligence resulting in injury is dis- 
act act and constitutes different cause of action 
an one referred to in S. 3 (5). See Workmen s Com- 
msatton Act (1923), S. 3 (5) (a). (I96u) 2 Lab L J 
m . II R /1QA51 Hni 1149. 


-<s 3 and 10-Defect in a notice-Question is one 
fact—Commissioner is the sole judge for it - Mere 
gligence of worker is no defence under 8. A 

ilful disobedience to an express order has to be 

ablished. :AIR 1937 Nag 311. Foil. 1964 M P L J 
otes) 173. 

-S. 3 and Sch, 1—Contributory negligence, 
rhe Act does not make provision for the reduction 
the scheduled compensation on the score of any 
□tributory negligence on the part of a workmin 
10 dies in consequence of injuri- s he rec j. ,v ’M 
3 course of bis employment, which ordinar y 
mid not be fatal or which in fact are JHJPjf-.J. 

;d W N 393 « AIR 1953 Mad 837 (837, 830) (Pt W 

r 2). 
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Where the dependent does nothing more than Sle a 
claim under this Act and withdraws it before the 
proceedings are commenced and which commence¬ 
ment is effective with the taking of notice to the 
opposite side, taere is no election as will debar the 
workmen’s dependants from instituting a suit in the 
civil Court. 64 Mad L VV 896 * (1957) 1 Lab L 1 
517 : A I R 1957 Mad 216 (220. 221) (Pt B) (p rs 14, 
15), 

-S. 3 (5)—Alternative but overlapping remedies. 

The Workmen’s Compensation Act will often 
overlap the remedy of compensation or damages for 
negligence under the Fatal Accidents Act in the civil 
Court. The obligation under the Workmen’s Com¬ 
pensation Act which is more akin to that of an 
insurer, is independent of any negligence or breach 
of duty on the part of the master and is outside the 
law of torts. 69 Mad L W 896 : (1957) 1 I ah I I 
517 11 AIR 1957 Mid 218 (220. 221) (Pt C) (Pr 14) 

—• S. 3, Proviso 5 -Institution of suit—Mere Sling of 
application to sue in form i pauperi*. does not amount 
to. 1950 R.er L T 205 i 1950 T C L R 203 i AIR 1950 
Tr.v Co 1U0 (10S, 109) (Pi A) (Fr 9) (DB) 


-S. 3—Accident — Negligence-Effect. 

Though the expression ‘accident’ in S. 3 has not 
anywheie been defined, it is well-settled that it 
generally means soon unexpected event happening 
without design even though there miy be negligence 
on the part of the workman who suffers fiom it. 

It cannot be said that the dashing of the vehicle 
•gainst a tree which caused the accident was brought 
about by any previous design or a wilful act on the 
part of the driver and hence once it is proved that 
the accident was caused in the course of his employ¬ 
ment, the que'tion of uegligmce, greit or small is 
irrelevant. (’49.50) F J R 267 i ILR (1950) Cut 60 : 
AIR 1950 Orissa 207 (207) (Pt A) (Pr 5) (DB). 

6. Sub section (2). 

S. 3 (2), Scb. Ill, Part B — First entry in right 
hand column—‘Any process involving the use of lead.’ 

Held, on facts of the case that in arranging the 
lead bars and fixing them up in a chest, an imoositor 
does not merely handle lead, but carries not an 
intelligent operation in the performance of which 
lead or preparations of lead are used. Although the 
employment of the appellant consisted in part in 
handling, the handling was such that it involved use. 
The appellant had brought himself within S. 3 (2) 

r " a ,' i 119581 2 Cal "00 i 93 C L J 

197 i 53 C VV N 590 r A(R 1934 Cal 484 (487 488) 
(Pt B) (Prs 15. 16, 17, 18) (DB). ( ' 

? ( . 2) - 4 ,W. B «nd Scb. IV-Workman era- 

Plowed in foundry devel >ping nerosis and ins.nity- 
Compematiou - Occupational disease-Burden of 
proof. 

The burden of proof lay heavily on the appellant 
to establish affirmatively that he developed nerosis 

and insanity as a result of and during the course of 

pit ft 1952 ^ N T20 B Z l \ 5 mm? {?* 

s j; j,iss,iv#r-"■ss 

7. Sub.section (5)-S u it for damages 
bars remedy under the Act. 

——3s. 3 (5) (a) and 3 Cl)—Bar of remedy of civil suit 

Act ?sTrefe S r«T her n C !°i“ fo f co ^P^Ltioa under 
2r‘, peirred Useful test for determining bar is 

commissioner under Act had jurisdiction or 

fSmm 6r a ' n and grant relief c| almed in suit- 
Cbrnmissioner can grunt relief only in respect of 

injury caused by accident arising out of and in 

course of workman’s employment i It cannot gran^ 

relief in respect of iniurv ,.,a-i g l 

2° nal negligence or wilful act of employe/or of 
some person for whose act or default employer is 

no?J^respectTfTatte! 


8 . Principle governing grant of compensation. 

—S. 3 - Simultaneous hearing of petitions — Two 
petitions by workman on same date for compensation 
for two injuries out of two different accidents iS 

course of emp.oymeQt-Commissioner passing single 

award firing lumpsum compensation - H-4d the 
award was unsustainable. See Workmen’s C-imoln 
sation RuK (Andhra Pradesh), R. 40 (1965) lTdh 
L T 2J9 : (1965-66, 29 F J R 62 : A I R 1966 £ldh 

A^Ta939? ,V s n 96^2)°' r B ' l ° aQd M),or Vehicles 

j . (2 ! — Cimpensation claimed for 
death in accident involving truck which wis insured 

ZnJ T betwie ° employer and employed 
dependant — I lsurance Company neither necessary 

—ST- 19 ? 5 ^ LJ(N *«> 57 (Bom). y 

n ai o Workmens Cimpensation Rules (l 9 on 

?’ 4 \ ?j rte ° rder lor compensation — Aoolica’ 
hon to set aside-L.mitation not provided under Act 
or Rules It Lunitatiou Act is applied Art lai q^a 

Aric iflj iii U V ^ "^ IQ1| htiOD Act( 1908 ) 

1903 Cal L 1m W ' ACt (l9031 ' Arts - 123 ' 137. 

o~„l s ;,v as 

a! sSe* -* “W®® 


tA«KSSSSQr«sm ppSI-SSSifS 

- ' * - - , h ' J ab °“ c salelb 9 I"' thin it would otherwise 

SsTwfc c 5T2°e 0), B a vv ra c v c“if* 


workmio—c7fecL Pe ~ Ale '° a ' ivC remed ''« open to 


damage s W a 0 ja k iD S t n hh »m 8 L an u , nsuceess ''i> acllon for 
from MoSS! „ h etn P lo y er » be would be debarred 
irom claiming compensation under the am r«! 

216(219) (pt A) (Pr 11, * 17 • A I R 19o7 Mad 

[Vol. 14] Fn.D. 76 


meat”—Effect* oU (g> " “ Per,I »“ e >“ P«tW ditable. 
•.'wA'l* Sch. (Tie’ to M" 1 ? t« 

tioued i. the Schedule Ls hl« mSS 8 £ I1 » m8 “" 
mac as a wotku.au as a result ofTu^ld^ 
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becomes instantly entitled to compensation and com- 
pensation of the amount prescribed by the Schedule 
without any necessity for any investigation into fur¬ 
ther facts, fil Cal W N 352 » HR (1958) 2 Cal 63 : 
A I R 1957 Cal 601 (604) (Pt B) (Pr 15) iDB). 


S. 3—Payment of compensation — Principle and 
basis of. 

When the compensation Court awards compensa¬ 
tion to a workman on the ground of partial or com. 
plete disability, it does so on the basis that, in future, 
the workman would iot be in a position to earn at 
the old rate or earn anything at all. A period during 
which a loss of earning was not actually suflered 
does not come into the picture at all. (1956) 1 Lab 
L J 26 : AIR 1956 Cal 604 (606) (Pt B) (Pr7) (DB). 


—S. 3—Essential requisites for claiming compen¬ 
sation under the Act — ‘Accident’ used in popular 
sense—Claim permissible only when accident arises 
in the course of and out of employment. 

An applicant claiming compensation under the Act 
must prove (i) that there was an accident, (ii) that the 
accident arose in the course of employment and (iii) 
that it arose out of the employment. The applicant 
must place evidence on record to show that all these 
three conditions have been satisfied. 1959 M P C 231, 
Foil; A T R 1955 Bom 105, Dist. 1963 M P L J 
(Notes) 163. 


-8. 3—Compensation for worker injured—Test of 

liability. 

The true principle under which an employer is 
liable to pay compensation for injury sustained by a 
worker under the Workmen’s Compensation Act is 
not only that the injury should be sustained in the 
course of the employment but also that it should 
have arisen out ol his employment which means that 
the in|ury should have been sustained as a direct 
result of the dischartre of the duties ol the workmen. 
(1954) 57 Bom L R 509 and (1941) 44 Bom L R 285, 
Distinguished. 71 Mad L W 814 : 1958 Mad W N 
715 s (1958) 2 Mad LJ 550. 


-S. 3 — ‘Compensation more than once in respect 

of the same accident’ — Injury or death in railway 
accident — Compensatioa received under S. 82-A — 
Compensation cannot be claimed once again under 
any other Act. See Railways Act (1890), S. 82-A. 
A I R 1965 Mys 306 (DB). 

_S. 3 — Accident not arising out of and in the 

course of employment — Employer not liable to pay 


rmpeosation. 

Deceased workman was employed by the employer 
nly to dig earth. Other persons were employed lor 
>ading the earth on the truck and for unloading it at 
ie site of the dam after it was transported there, 
leceased was sitting on the truck towards the lett 
ud he fell down when the truck was in motion. 
Held, that the accident did not arise out of and in 

rtt.Ws*^ 

?i&b3lw«4: 

"*•( Aws>15 H.l748 , AIR 1966 Raj 38 (37) (Pt A) 


Pr 12). 

_C O _ Employee murdered by fellow employees 

i Q premises of employer during recess - Incident 
laving nothing to do with employment-Employer s 
iot liable for compensation to dependants A. I.* R. 
948 Cal 12, Pel on (i960) 2 l ab L J 369: i960 Baj 
. W 471 1 1LR (1900) 10 Raj 535. 


__ss. 3, 4. Sch. IV—Temporary disablement-Com. 

pensation* , . 

Held that the demand made could not be treated 
as anything more than a claim for compensation lor 


temporary disablement. The Commissioner went out 
of his way and exceeded his Jurisdiction in proceed, 
ing to hold the enquiry and award compensation as if 
the injury resulted in permanent total disablement. 
(1956) 1 Lab L J 43 : 1956 Ker L T 69 «ILR (1955) 
Trav-Co 935 : A I R 1956 Tray Co 55 (55,56) (Pt B> 
(Prs 3, 4) (DB). 


9. Burden of proof. 

-S. 3—Burden of proof—Injury by accident—Dis¬ 
ablement held due to accident and not to disease 
alone. 

Where the finding of the Commissioner was that 
the accident durirg the course of the employment 
accelerated the partial permanent disability in the 
right eye,on that finding the only conclusion possible 
was that the disablement was due to the accident 
and not due to the disease alone. AIR 1954 Bom 18D 
and AIR 1952 Nag 20, Foil, 1910 A C 242 and 1933 
A C 501, Appld. 1963 All L J 630 : (1963) 7 Fac L R 
124 : (1964) 1 Lab L J 126 : AIR 1964 All 323 (324, 
325) (Pt B) (Prs 6, 12). 


-S. 3 (1), Proviso (b) (i) — Inlluence of drink — 

Burden of proof. 

If a workman establishes a case for compensation 
under S. 3 the onus of proving facts which will dis¬ 
entitle him to compensation under the proviso is on 
the employer. Where some time had elapsed between 
the accident and workman’s medical examination, 
the doctor’s evidence that the workman was drunk 
at the time of (he accident is inadmissible as merely 
hearsay and cannot he admitted even as part of res 
gestae. A I R 1955 S C 271, Foil. A I R 1961 All 69 
(90, 91) (Prs 6,10, 13). 


-S. 3 — Accident arising out of and in the-cowrie 

of employment—Burden of proof—Shifting of onus. 

In the present case as there was nothing to show 
that the deceased was suffering from any disease at 
the material time nor anything to show that at 
the time the collapse came he was actually under 
the strain of work, it was impossible to say that 
the claimant had discharged her primary onus and 
that the onus had shifted to the employer Railway. 
(1955) 2 Lab L J 522 : 60 Cal W N 249 i A I R 1955* 
Cal 597 (599) (Prs 8, 9) (DB). 


_S. 3 -Determination of cause of death—Evidence 

insufficient — Inference. 

It is most natural inference to draw that when a 
man suddentJy collapses and dies very soon after, 
and -the (doctor is not in a position to suggest 
any reason for this sudden collapse and the death 
ensuing that he was suffering from heart trouble 
which could not be discovered on a mere clinical 
examination. AIR 1956 Bom 424, Bel. on. 1959' 
M P C 231: 1959 Jab L J 295 i 1959 M P L J 548 » 
(1959) 2 Lab L J 65 i AIR 1959 Madh Pra 281 (282> 

;Pt A) (Pr 4). 

_S. 3 — ‘Accident arising out of and in the course 

of employment’—Burden of proof. 


Where the workman is engaged in his employer’s 
>rk up to his death and the last acts known *are 
nsistent with the continuance of that work, the 
us is upon the person who alleges a cessation of 
s work for his employer to prove it. (1911) 1 U 
,36 Rel. on. The presence of the workman on the 
ot at the time of the accident, if such presence 
elf was attributable to the discharge of his duty 
enough to show that the accident arose) out of his- 
iployment. AIR 1942 Bom 175, Rel. on. ILR. (1958)' 
,s 94,36 Mys L] 91. (1958-59) 15 FJ H MS = 
958) 2 Lab L J 764 : AIR 1958 Mys 116 (118,11* 
10) (Pt B) (Prs 6, 7,11, 12) (DB). 
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SECTION 4 
SYNOPSIS 

(Workmen’s Compensation Act (8 of 1923), S. 4.) 

1. Loss of earning capacity—Valuation of. 

2. Compensation payable to dependants — Deduc¬ 

tions. 

3. Compensation. 

4. Death due to injury during employment. 

5. Debts of workman. 

6. Burden of proof. 

7. Fixed sum—If Lump-sum, 

8. Finding of facts—Interference. 


1. Loss of earning capacity— Valuation of. 

——-S. 4 (1) C—Amount of compensation— Injury to 
right hand—No evidence to indicate complete loss of 
fingers — Workman held entitled to compensation 
equal to 15 per cent, of earning capacity. AIR 1955 
N UC (Ajmer) 4769. 


—S. 4 —Workman’s hind permanently deformed 
—Loss of earning capacity—Evaluation of. 

It was held that the view of the Commissioner that 
the injury had resulted in the loss of the left arm 
below the elbow resulting in 50 per cent, loss of 
earning capacity was correct even if the injury was 
not to be regarded as one of the injuries listed in the 
schedule resulting in a 50 per cent, loss of earning 
capacity. (1950.51) 2 F J R 134 * ILR(1951) 3 Assam 
37 : A I R 1950 Assam 188 (189) (Pt C) (Prs 9, 10) 
(DB). 

-S. 4 (1) (c)—Determination of compensation pay¬ 
able in cases of permanent partial disablement- 
Medical certificate deals only with physical incapa¬ 
city — Court should take into account the nature of 
injury the nature of work which the workman was 
capable of undertaking and its availability to him— 
Court need not follow the medical opinion. 67 Bim 
L B 893 : (1966) 1 Lab L J 84 . 1966 Mab L J 150 i 
ILR (1966) Bom 610 i AIR 1960 Bom 240 (243) 
(Pt B) (Pr 15) IDB). 


-—Ss. 4, 2 (g) and (I), Pre, — Incapacity — When 
becomes total permanent disability—Test, 

The incapacity due to which he cannot get employ¬ 
ment for any work that can undertake would be total 
or permanent disability — Sea Workmen's Corapensa- 
tion Act (1923), Preamble. AIR 1965 Bom 32. 

—Ss. 4. 5, 2 (g) and (1) — Medical Certificate - 
Value of — Whether workmaa suffered partial or 
total disablement—Determination—Duty of Court. 

The certificate of a medical expert can only say 
what the injury is, its effect temporary or total on 
the limb and to an extent the physical incapacity of 
the man. It is, however, for the Court to find having 
regard to the evidence before it whether the woik- 
man has suffered partial or total disablement. The 
Court must take into account the nuture of the injury, 
the nature of the work which the workman was cap. 
able of undertaking and its availability to him. In this 
connection the employer’s willingness to employ him 
in any other alternative employment may have relev¬ 
ance AIR 1957 Cal 060, Foil. 60 Bom L R 450 :1964 

J 9 FacLR 158 1 ILR (1965) Bom 

52 : AIR 196d Bom 32 (34) (Pt C) (Pr H). 

:—S. 4 and Schs. I and IV — Compensation — Test 
for assessment. 

Held, that the real factor for determining loss of 
earning capacity would be to ascertain the difference 
in the earning car>acity;of a fitter and that of a clerk, 

£?J? l ?L cleaner whichever was lowest. AIR 
1037 Cal 320, Dist *1959 Nag L J (Notes) 21 (Bom), 
a. 4 ana hen. IV— Assessment of damages — 


Registers of monthly payment maintained by em¬ 
ployer but not produced — Commissioner can fix 
monthly wage of injured workman on basis of evi¬ 
dence of co-workers and President of Union of 
workmen. I960 Ker L T 824 : (I960) 2 Ker L R 35It 
(1901) 2 Fac L R 410 , (1961) 1 Lab L J 75 : A I R 
1961 Ker 108 (109) (Pt B) (Pr 3) (DB). 

-S. 4—Permanent partial injury. 

The leg of the claimant was amputated not above 
or at the koee but below. Held, that the disablement 
of the claimant was not proved to be a permanent 
total disablement; the disablement was partial. Madh 
A I R 1950 Madh BLR 1955 Civ 376 1 Madh B L 1 
1955 H C B 1794 :B 122 (123) iPt B) (Pr 13). 

-S. 4 (1) (c) (ii) — Amount of compensation in 

permanent partial di<ablem6nt - Test for assessing 
—Loss in earning capacity of injured workman in 
every employment capable of undertaking at time of 
accident and not merely in his particular job has to 
be estimated ILR (1965) 2 Punj 555 : A I R 1966 
Punj 397 (398, 399) (Pr 6). 


2. Compensation payable to dependants— 
Deductions. 

-Ss. 4 (I), Proviso and 2 (1), (n) (ii)—“Workman” 

in Proviso—Meaning — Compensation payable to 
dependants—Deductions, 

The word “workman” in Proviso (a) to S. 4 (I) can 
be read as dependants of a workman. A deduction in 
respect of payments of compensation made to the 
workman during :his life time can be made. See 
Workmen’s Compensation Act (1923), S. 2 ii) (n) (ii). 
AIR 1952 Cal 877 (DB). ' 

—Ss. 4 and 8—Amount of compensation payable— 
—Ascertainment of—Deductions. 

Section 8 does not assist the Court in ascertaining 
what is the compensation payable When that amount 
has been ascertained as calculated by S. 4 then 
by the terms of Section 8 no deduction can be 
made from that amount except such deductions as 
are expressly provided for in the section (’52) 56 
Ca W N 189 j (1952*53) 4 F I R 111 : I L R (1952) 2 
Cal 369 i AIR 1952 Cal 877 (878, S79) (Pt B) (Pr 19) 
(DB). 




-S. 4—Compensation—Monetary value of accom- 
modatton granted to employee, has to be included 

Su u»"iite*” Act (1923! ' s ' 2 

-S. 4—Compensation — Amount of—Amount paid 

to employee not as compensation cannot be taken 
into account and cannot be deducted while calculat¬ 
ing the amount of compensation. (1955) 1 Lah T 1 
553 , (1955*56) 8 F J R 201 , .955 All W R H P 

(Pi 7 E)W(DB) 269 ' AIR 1955 AU182 (183 * 84 > 

,77 s ; 4 Note 10 Sch. I—Scope—Total loss of 
use oi limb— Compensation can be granted* 

The note appended to Sch. I is merely an enabling 
provision. It is not restrictive in language. Even 
whe™ there is no total loss of a finger, if its res. 
tncted movement and deviation on account of the 
accident result in total loss of the use of that finger 
compensation can be granted to the workman lQfli 

i? D t^i> noT ' *1961) 1 Lab L J 565: (>961.62) 20 
F J R 237 j AIR 1962 Andh Pra 69 (71) (Pt D) (Pr 7) 

—s. 4 (!) (C) (ii, - scope “Suspensory aw ar d^ 

reS t rV ‘ Dg i° , each L of ,he P«'i« thereto 
D ««£f k S » SUch i fu . rth ® r application as they 
might be advised to make in future. See Workmen’* 

Compensation Act (1923), Sch. f AIR 1957 CaTflOI 
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-S 4 (1) (c) (ii)—Compensation—Assessment of— 

Must be proportionate to loss of earning capacity re¬ 
sulting from permanent total disablement-Workman 
receiving full wages and increments after permanent 
total disablement—No loss of earning capacity—Claim 
for compensation not maintainable. 66 Pun L R 513 i 
AIR 1964 Pud j 512 (512, 513) (Prs 2, 5). 

-Ss. 4. 5—Minimum Wages Act (1948), S. 25 — 

Workman actually drawing Rs. 35 per mensem — 
Deemed to be getting Rs. 60 for purposes of com¬ 
pensation—Minimum Wages Act (194.8), S. 25. (1963) 
7 Fac L R 62 « (1963-04) 25 F I R 345: (1964) 1 Lab 
L J 658 :1 L R (1963) 2 Punj 7 (Punj). 

„_Ss. 4. 3. Sch. IV—Temporary disablement—Com¬ 

pensation. See Workmen’s Compensation Act (1923), 
S.3. AIR 1956 Trav-Cj 55 (DB). 

4. Death due to injury during employment. 

- S. 4—Death of employee due to injury caused 

during employment. 

If a workman is felled by heavy bags tumbling 
down on^fcis spine, if he is removed immediately to a 
hospital, if the hospital authorities admit him as an 
indoor patient, if the deceased does not improve suffi¬ 
ciently so as; to justify his discharge and if he dies as 
a result of the injury turning gangrenous while under 
the most competent treatment, it cannot be alleged or 
held particularly in the absence of any other sugges¬ 
tion that the death had taken place otherwise than 
as a result of the accident. AIR 1955 NUC (Cal) 
2863 (DB). 

-S. 4—Injury resulting in death—Payment of com¬ 
pensation — Appeal lies from such order. See Work¬ 
men’s Compensation Act (1923*, S. 30(1) (a). AIR 
1957 Raj 246. 

5, Debts of workman. 


See VVorkmen’s Compensation Act (8 of 1923), S 2 
(1) (m). AIR 1955 All 182 (DB). '* 2 


— 4 * 2 (8^ ® nd (1)—Medical Certificate-Value 

ot - Whether workman suffered partial or total dis¬ 
ablement—Determination-Duty of Court. See Work 

Bom32 C ° mPenSati0n ACt {1923) ’ S ’ 4 * AIR 1965 


Ss. 5 and 14—Motor accident — Insurance Com- 
pany-Uabjhty 0 f in proceeding started under Work, 
men s Compensation Act — Does not entitle the ap¬ 
plicant to implead the Insurance Company as a 
person liable to pay compensation. See Motor Vehi¬ 
cles Act (1939), S. 90. AIR 1959 J & K 90 (DB). 

-S 5(a) —Wages include all other emoluments 

payable to a workman — Compensation to be calcu¬ 
lated on the basis of wages payable and not on actual 
payments made. See Workman's Compensation Act 
(8 of 1923), S. 2 (m). 1962 M P L J (Notes) 105. 

- Ss. 5 (a) and 2 (m)—Calculation of wages—Wages 

for period of leave to which workman was entitled 
after working for one year whether can be added— 
(Factories Act (1948), S. 79). 

Section 79 of the Factories Act provides for annual 
leave with wages, which means that if a worker has 
completed a year’s service, he can during the subse¬ 
quent year go on leave without any deduction from 
the total amount of the wages to which he would be 
entitled in the course of the second year. This would 
make his wages for the second year amount to the 
same figure as that of the first year.M958 Jab L J 230 1 
1959 M P L J 481 (1959-60) 16 F J R 115 j AIR 1959 
Madh Pra 119 (120) (Prs 6, 8, 9). 

-Ss. 5, 4 — Minimum Wages Act (1948), S. 25 — 

Workman actually drawing Rs. 35 per mensem — 
Deemed to be getting Rs. 00 for purposes of com¬ 
pensation. See Workmen’s Compensation Act (1923), 
S. 4. I L R (1963) 2 Punj 7. 


_S. 4—Workman owing debt to employer — Com¬ 
missioner cannot go into question of debt. AIR 1955 
NUC (Baj) 4038. 

6. Burden of proof. 

-Ss. 4 (1) (c) (ii), 2 (1) (j) and Sch. I - Crippling 

0 f lgg—Compensation—Proof. See Workmen s Com¬ 
pensation Act (1923), Sch. I and S. 2 (L) (j). AIR 1959 
Assam 10 (DB). 

_Ss. 4 (1) (b), 3 (2) and Sch. IV — Workman em¬ 
ployed in foundry developing neurosis and insanity— 
Compensation for occupational disease - Burden ot 
proof - Burden lay on the appellant - He was not 
entitled to any compensation under Sch. IV read 
with Ss 4 (l)(b) and 3(2). See Workmen s Compensa- 
tion Act (8 of 1923), S. 3(2). AIR 1957 Him Pra 33. 

7. Fixed sum—If lump sum. 

_Ss 4, 6. 7 and 30 (1) (a) - Fixed sum - If lump 

sum-Sch. IV — Order for payment of fixed sum 

A^eal The contention that the amounts are fixed as 
Appeal. * no t lump sums is not ac- 

Per , S M; 1957 R.lL W 279 ILH (1957) 7 Raj 053 , 

5ft WimMI (P. A) (Fr 5,. 

8 Finding of facts-Interference. 

_Ss 4 and 30 - Finding of fact-Finding as to 

“ 3S - \ : n{ „ rv ic one ot fact — High Court not to 

examine evidence. See Workmen’s Compensation Act 

(1923), S. 30. AIR 1963 Assam 7 (DB). 

SECTION 5 

_ Ss 5,4 and 2 (1) (m)-Compensation-Compensa- 

tion to be on basis of ‘wages’ as interpreted > n defini¬ 
tion under Act and not as interpreted under definition 
in Payment of Wages Act-Monetary value of accom¬ 
modation piovided to employee has to be included. 


SECTION 6 

-Ss. 6, 3, 17, 19. 22 and 32 — Rules under 

S. 32—R. 48—Forms K, L and M—Compensation pay¬ 
able in respect of particular injury settled either by 
award or agreement — Second application for com¬ 
pensation on ground of aggravation of same injury is 
not maintainable—(Interpretation of Statutes). See 
Workmen’s Compensation Act (8 of 1923), S. 22. 
AIR 1955 Cal 616 (DB). 

_Ss. 6 and 7 — "Lump sum” — Fixed sum paid 

under S. 4 read with Scb. IV. See Workmen’s Com¬ 
pensation Act (1923), S. 4. AIR 1957 Raj 240. 

-S. 0- Scope—Injury resulting in death-Payment 

of compensation whether lumo sum. See Workmen’s 
Compensation Act (1923), S. 8 (1). AIR 1957 
Raj 240. 

SECTION 7 

-S. 7—Scope—Injury resulting in death—Payment 

of compensation, whether lump sum. See Workmen’s 
Compensation Act (1923), S. 8 (1). AIR 1957 
Raj 240. 

SECTION 8 

-Ss. 8 (5), 2 (d) (i) — Remarriage of widow of 

deceased workman — Effect — Does not cease to be 
dependent. See Workmen’s Compensation Act (8 of 
1923), S. 2 (d) (i). AIR 1962 Andh-Pra 42. 

-Ss. 8 (6), 8 (7) — Discretion of Commissioner 

under—No interference in appeal. 

In cases where the persons entitled to compensation 
are women or minors or persons under legal dis¬ 
ability, option is given to the Commissioner either to 
make the payment to them or to take action by wav 
of an investment as provided for in sub-s. (7) ot b.o, 
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The discretion is vested in the Commissioner and it is 
not for High Court to tell him how to exercise it, in 
an appeal from his order. 1961 Andh L T 689 i AIR 
1962 Andh Pra 42 (47) (Pt C) (Pr 20). 

-S. 8—Mother of deceased workman found depen¬ 
dent on deceased — Mother will be given a share in 
compensation—It is immaterial whether she had other 
means of income or not. (1959) 2 Lab L J 270 
(Andh Pra). 

—S. 8 — Mother of deceased workman awarded 
share in compensation—Widow and minor children 
also given shares as dependents—Part of amount of 
her share paid to mother—Death of mother pending 
appeal against award — Unpaid balance of mother’s 
share should be transferred to remaining dependents, 

i. e. widow and minor children. (1959) 2 Lab L J 
270 (Andh Pra). 


-Ss. 8 and 4—Amount of compensation payable— 

Ascertainment of—Deductions. 

When the amount of compensation payable has 
been ascertained and calculated as required by S. 4, 
then by the terms of S. 8 no deductions can be made 
from that amount, except tthose especially provided 
for in the section. See Workmen’s Compensation 
Act (1923), S. 4. AIR 1952 Cal 877 (DB). 

-S. 8 — Ex gratia payment made to dependant of 

deceased workmau—Deduction from actual compen¬ 
sation payable. 

Where a payment of a lump sum is made to the 
widow and other relations of a workman whose 
in/ury has resulted in death the payment cannot, by 
virtue ol S. 8, be deducted from the actual amount of 
compensation payable, because that section says that 
such payment shall not be deemed to be a payment of 
compensation. This is more so if the payment is 
made ex gratia. 55.Cal W N 698 : (1951-52) 3 F J R 
304 r AIK 1951 Cal 513 (514) (P» A) (Pr 3) (DB). 

-S. 8—Equity in favour of employer to deduct. 

There is no equity in favour of an emp’oyer to 
allow him to deduct the amount he has already paid 
to the dependent of a deceased workman from the 
actual compensation payable, in the face of clear 
provision of S. 8 to the contrary. 55 Cal W N 698 j 
(1951-52) 3 F J R 304 : A I R 1951 Cal 513 (514) 
(Pt D) (Pr 5) (DB). V 


• Compensation for injury resulting 

m death of workman — Direction to deposit—Pay¬ 
ment direct to party claiming—Effect of. 

Where the Commissioner for Workmen’s Compen¬ 
sation mikes an order under the Workmen’s Com¬ 
pensation Act, directing an employer to deposit the 
compensation amount due in respect of an accident 
caused to a workman resulting in his death is not a 
sumcient discharge of the liability of the employer if 

,,n«£ 0 ? pensatioQ is P aid directly to any person. 
J 1 ® 8 ®) 1 M L J 351 1 73 Mad L W 169 : (I960) 1 Lab 
yWi. (1960-61) 18 F ) R 10 1 1 L R (I960) Mad 
508 j AIR 1960 Mad 330 (337) (Pr 4) (DB). 

Z —S. 8 — Whether the provisions of section are 

255® (P, BMP,® - <QUaeie) ' AIR 1957 Mad 
LReversed on another point in AIR I960 Mad 336.] 

—S 8 (I)--Deductions—Ex. gratia payment cannot 
oe deducted from amount awarded—Employer Is not 

S^ocaffijaSP* ° f saoh paym8nt ' AIB 

—S. 8 (5) — Discretion of Commissioner to distri¬ 
bute the compensation awarded among the depen¬ 
dants — Widowed mother — That she was actually 

aSB» vcouSaf’ “ eed “ ot bapiovad ' A1R 


—-S. 8—Compensation to co. widows—Marriage of 
one not disputed by relations but treated as valid by 
parties and the caste—Commissioner cannot declare 
it invalid but must apportion compensation. 32 Mys 
L J 101 1 I L R (1953) Mys 5S8 i A I R 1954 Mys 3S 
(38) (Pt A) (Pr 3)_(DB). 

-S. 8—Order behind back of a claimant—Effect. 

If a defendant had been made a party and had been 
notified and had net pressed her claim, she might not 
be entitled to re-open the proceedings by means of 
a fresh application of her own. But an order passed 
behind the back of a claimant and without her being 
a party in the earlier proceedings cannot bar her from 
making an application. 31 Mys L J 15 : ILR (1952) 

(DB) 65 ‘ A 1 R 1952 MyS 41 (41 ’ 42) (PtB} ( Pr2 > 

-Ss. 8, (2), 30 (1), Proviso 3 — Requisites for 

appeal—(Workmen’s Compensation Rules adopted 
in Bihar), R. 9). 

The third proviso to S. 30 (1) requires that the 
memorandum of appeal should be accompanied by a 
certificate by the Commissioner to the effect that the 
appellant has deposited with him the amount payable 
under the order appealed against. This statutory 
provision should be read along with S. 8 (2) of the 
Act. Rule 9 of the Workmen’s Compensation Rules as 
adapted in Bihar is also important in this connection. 
1958 BLJR 726: AIR 1959 Pat 112 (113,114) 
(Pt B) (Pr 4) (DB), 

-Ss. 8, 2 (d)— ‘Dependent on the earnings’—Com¬ 
pensation claimed by widow — Father and brother 
claiming share—Father was notdependant on son and 
in father’s lifetime sons and wife could not beheld 
dependents on deceased brother. See Workmen's 
Compensation Act (8 of 1923), S. 2 (d). A I R 1955 
N U C (Punj) 1363. 

-S. 8 (1) — Scope — Injury resulting in death — 

Payment of compensation—If lump sum—Ss. 6 and 7. 

The word ‘compensation’ in the earlier part of S. 8 
(1} has not been used in opposition to the expression 
‘ lump sum” occurring later. This provision does not 
lead to the conclusion that the payment of compen¬ 
sation in respect of a workman whose injury has 
resulted in death is not and cannot be a lump sum 
compensation. 1957 Raj L W 279 «ILR (1957) 7 Raj 
653 i AIR 1957 Raj 246 (248) (Pt C) (Pr 7). 

SECTION 10 


SYNOPSIS 

(Workmen’s Compensation Act (1923), S. 10.) 

1. Claims. 

2. Notice. 

3. Limitation—Sufficient cause. 

4. Delay in filing claim. 

5. Powers of Commissioner. 

6 . Miscellaneous cases. 


■Ss. 10 and 22—Claim is to be made under S. 10 
and not under S. 22. 

A claim is required to be made under S. 10, and no 
particular form is prescribed. Section 22 refers in 
terms to an application for settlement of any matter, 
that is, it contemplates an application for settlement 
'after a claim is made under S. 10. (1950*51) 2 F I R 

A ‘- 

“ “S. 10—Claim—Notice. 

w ® rd ‘claim’ referred to in S. 10 (1) does not 

fnrmfli°ria? a m employers but denotes a 

formal claim made before the Commissioner. A claim 
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under the Act is not required to be made by an appli¬ 
cation under S. 22 ol the Act. It is to be made under 
S. 10. The Proviso to Cl. lb) of S. 10 (1) gives juris- 
dict on to the Commissioner to entertain and decide 
any claim to compensation in any case notwith¬ 
standing that the notice has not been given. (1959) 
1 Orissa J D 122 : I L R (1959) Cut 464 r A I R 1960 
Orissa 39 (41, 42) iPt D) (Pr 6). 

2. Notice. 

-S. 10 — Appl cability — Accident in presence of 

employer—No notice required. 

The scheme of S. 10, is that a notice of the acci¬ 
dent to the employer is necessary before a claim for 
compensation can be entertained by the Commis¬ 
sioner. But there are exceptions to this general rule. 
These exceptions are where the employer had know¬ 
ledge of the accident from any other source at or 
about the time when it occurred, want ol notice will 
not obstruct the entertainment of a claim. Another 
exception is where the commissioner is satisfied that 
the failure to give notice was due to sufficient cause. 
J 958 All L J 652 : (1958) 2 Lab L J 682 : A I R 1959 
All 556 (588) (Pt B) (Prs 8, 9, 10). 

-S. 10, 2nd proviso—Absence of notice — Know- 

ledse of management of accident otherwise than by 
notice whether removes bar to claim. 

Second proviso to S. 10 lays down that the want 
of or any defect or irregularity in a notice shall not 
be a bar to the entertainment of a claim if any person 
responsible to the employer for the management of 
any branch of the trade or business in which the 
injured workman was employed had knowledge of 
the accident from ary other source at or about the 
time when it occurred. < 1950 51) 2 F J R 134 :1 L R 
(1951)3 Assam 37 : A I R 1950 Assam 188 (189; 
(Pt A) (Pr 5) (DB). 

-S. 10 — Notice of accident is unnecessary when 

employer was aware of accident. A I R 1955 N U C 
(Cd) 2341 (DB). 

-S. 10—Notice of accident—Absence of—Effect. 

Section 10 requires DOtice of the accident and such 
notice is only rendered unnecessary if the Courtis 
satisfied on evidence that the employer knew from 
other sources, of the accident at or about the time it 
took place, or if there were sufficient grounds for 
failure to give notice. Where the absence of notice 
cannot be condoned under S. 10, the workman will 
not be entitled to any compensation. AIR 1950 Cal 
261 (262, 263) (Pt B) (Prs 11, 12, 13) (DB). 

-S. 10—Applicability — Employer having know¬ 
ledge of accident—Necessity. 

Where the employer had knowledge of the acci- 
dent, it was held that the lack of notice under S. 10 
was no bar to entertainment ot the application for 
compensation. 1959 Ker L R 47. 

-S. 10—Employer aware of accident—Notice. 

Employer having knowledge of accident to a work¬ 
man—Want of notice is no bar to entertainment of 
claim for compensation by workman. I L R (1953) 
MadhB 167: AIR 1954 Madh B 59 161) (Pt B) 
(Pr 4). 

-Ss. 10 and 3-Defect in nolice-Question is one 

of fact—Commissioner is the sole judge for it—Mere 
negligence of worker is no defence under S. 3j- 
Wilful disobedience to an express order has to be 
established. See Woikmen’s Compensation Act (1923), 
S. 3. 1964 MPLJ (Notes) 173. 

-Ss. 10 and 12-Scope — Employer having notice 

of accident by reason of his presence-Failure to give 
notice — If fatal — Failure to give notice cannot be 
fatal to the proceedings for determination of com¬ 
pensation. 1961 M P L J (Notes) 38. 


--Ss 10 (1), Fourth Proviso, 4 (b)-Finding of fact 

—Finding as to person beiDg agent of employer and 
he had notice of accident is finding of fact. AIR 
1960 Madh Pra 313 (314) (Pt B) (Pr 5). 

~—S. 10 (1)—Notice of accident—‘As soon as prac- 
ticable’—Meaning of. 

Section 10 requires a notice of the accident to be 
given 'as soon as practicable’ after the happening 
thereof. No cast iron rule can be laid down in regard 
to what is meant by ‘as soon as practicable’. A notice 
gwen two months after the accident may, if the 
victim of the accident is continuously in the hospital, 
be held to be one given as soon as practicable. A IB 
1960 Madh Pra 313 (314) (Pt C) (Pr 6). 

-S. 10 — Notice of claim — When to be given— 

Want of notice whether bars a claim. 

Though under S. 10 a workman is required to serve 
a notice of claim on the employer as soon as practi¬ 
cable after the happening, yet it is also provided 
therein that the want of notice shall not be a bar to 
the entertainment of a claim when the employer or 
any person responsible to him for the management of 
any branch of the trade or business in which the 
injured workman was employed, had knowledge of 
the accident from any other source at or about the 
time when it occurred. The Act empowers the Com¬ 
missioner to entertain and decide a claim, notwith¬ 
standing that the notice was not giveD, if he is satis¬ 
fied that the failure to serve the notice was due to 
sufficient cause. (1961-62) 21 F J R 14 (Punj). 


3. Limitation—Sufficient cause. 

-S. 10 (1), Proviso—Limitation—Sufficient cause 

—Representation of workmen to employer for com¬ 
pensation — Claim for compensation within 12 
months of denial of compensation by employer— 
Claim of workman not barred. 

Held, that there was sufficient cause for not pre¬ 
ferring claim within 12 months of the accident and 
that the claim was not barred by limitation (1965) 1 
Lab L J 24 : (1964) 9 Fac I R 17 : 1964 All L J 613 
(All). 

-S. 10—Delay—Condonation. . 

Where the claim for compensation is filed beyond 
one year, but the Commissioner finds that there was 
sufficient cause for delay he can condone the same, 
(Commissioner held was justified in condoning the 
delay, on the ground that the applicant was suffering 
from typhoid fever). (1955) 1 Lab L J 553:(1955-56) 
8 F J R 201 : 1955 All W R (H C) 177 : 1955 All L J 
269 i A I R 1955 All 182 (183) (Pt A) (Pr 3) (DB). 

_S. 10 (1), Proviso 3 — Delay in perfeiriDg claim 

for compensation—Condonation of—Employer pro¬ 
mising workman to pay compensation — Workman 
continuing in employment and drawing more wages 
than before in spite of disabilities — Workman im¬ 
plicitly believing his employer, would settle his claim 
—After finding that employer was not prepared to 
settle his claim, filing application for compensation 
after prescribed period — Held, there was sufficient 
cause for not preferring claim within prescribed 
period and delay could be condoned. (1905) 1 Andh 
L T 219 i (1965-66) 29 F J R 02 : AIR 1966 Andh 
Pra 99 (101) (Pt A) (Pr 7). 

_S. 10—Delay in making application-Sufficient 

cause for condoning delay. 

Whether there is sufficient cause for condoning 
the delay caused in making an application under S. 10 
or not is a question of law. But the facts Lund by 
the Commissioner on which he comes to the con¬ 
clusion that the delay should be condoned must be 
accepted by the appellate Court. It is on the gets 
found that a question ot law «ises whether tbere 

was sufficient cause. (1950-57) 10 F J B 117 i (195 
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l Lab L T 740 i AIR 1950 Bom 424 (425, 426) (Pt D) 
(Pr 3) iDB). 

-S. 10 —Limitation —“Sufficient cause’’ — Deter¬ 
mination of—Test—(Limitation Act (1908), S. 5). 

Before examining the question of sufficient causB 
for not making an application within one year from 
the date of the accident it is necessary to Sad what 
the applicant’s explanations were and whether those 
explanations could he accepted. ILR (1955) 2 Cal 
630J AIR 1957 Cal 660 (661) (Pt A) (Pr 6) (DB). 

-S-10( L)— Accident on 19th July 1951—Workman 

though disabled still working and receiving pay till 
31st August 1953 when establishment was closed — 
Application for compensation made on 13th October 
1953 — Was not barred. (1956) 1 Lab L J 20 i AIR 
1956 Cal 604 (605) (Pt A) (Pr 4) (DB). 

-S. 10, Proviso — Limitation — Sufficient cause— 

<C.P. Code (1908), S. 100). 

Whether workman has made a claim within period 
of limitation is question of law. 

The application was beyond one year from the 
occurrence of the accident. The Commissioner took 
the view that the workman had sufficient cause not 
to provoke a conflict with his employers and not to 
preler a claim within limitation so long as his in¬ 
terests were not prejudicially affected by dismissal 
and so loog as he was receiving a kiod of compen¬ 
sation in the shape of lighter work on the same 
wages. 

Held, that there was no misdirection and the find* 
lng was supported by evidence. 57 C W N 435 i AIR 
1953 Cal 667 (669) (Pr 9) (DB). 

-S. 10, Proviso—Claim not filed within 12 months 

of accident — Reasonable cause — That he returned 
to work and earned more wages, is not sufficient 
cause, 

Under S. 10 read with the proviso the circum¬ 
stance that the workman returned to work after 
the accident and began to earu higher wages is not 
a sufficient cause for not filing the claim for compen¬ 
sation within 12 months of the date of accident. 
(1921) 1 K B 655, Belied on. (’52) 56 Cal W N 311 : 
<1952) I Lab L J 490: (1952) 4 F J R 123 : AIR 
1953 Cal 74 (75) (Pt C) (Pr II) (DB). 

-S. 10 — Workman continuing in service after 

Injury—This is not sufficient cnjse for not filing 
claim for compensation within oie year of date ot 
accident. (’52) 56 Cal W N 187 (189) i (1952) l Lab 
L J 009 : (1952*53) 4 F J R 110 t AIR 1952 Cal 752 
(753) (Pr 3) (DB). 

——S. 10—Limitation—Sufficient cause. 

If sufficient cause is made out for not filing a claim 
for compensation within 12 months ol the accident, 
subsequent negligence or improper delay in making a 
claim will be immaterial. MBLR 1955 Civ 376 . 
Madh BL? 1955 HCR 1794 : AIR 1956 Nladh B 122 
U28) (Pt A) (Pr 5). 

'—S. 10 (l)—Applicability—Suit by father of work¬ 
man for compensation for injury received by worlL 
man—Limitation—Limitation Act, Art. 21. 

Where the plaint shows that the suit for compen¬ 
sation brought by the father of a deceased workman 
is brought under the provisions of the Workmen’s 
Compensation Act and the Fatal Accidents Act, then 
“ proceedings are taken to have been started 
under the Workmen’s Compensation Act, 1923, as 
f. 10 (l) of that Act provides a period of limitation 
for proceedings before the Commissioner under that 
Act, that being a period provided by a special law 
It will prevail over the general provisions of the 
limitation Act. However, the proceedings under the 
Workmen’s Compensation Act is not a suit. And if 


the action brought be taken to one under the Fatal 
Accidents Act, then it will be governed by one 
year’s limitation provided by Art. 21 of the Limi¬ 
tation Act. The father of the deceased would come 
within the term ‘representative’ set out in Art, 21. 

Held, that looked at from any point of view the 
suit was barred by limitation. 69 Mad L W 896 j 
(1957) l Lab L J 517: AIR 1957 Mad 216(221) 
(Pt D)(Pr 10). 

-S. 10 (1), Proviso 3 —Claim for compensation 

filed beyond period prescribed under S. 10 (l) — 
Workman alleging that he was misled by his bosses 
who promised to give all comoensation, in respect of 
injury, alter retirement — Workman not stating in 
petition before whom he made such claims — Com¬ 
missioner, being not satisfied by the allegation and 
since no evidence was adduced, dismissing claim— 
Held, that the decision of Commissioner on limitation 
was correct and was not contrary to law : MR 1952 
Cil 752 and AIR 1953 Cal 74, Rel. on; AIR 1953 Cal 
667, Distinguished. AIR 1905 Pat 294 (294,295) 
(Pr 4). 

-S. 10 (l), Proviso—Sufficient cause—Satisfaction 

of Commissioner is sufficient to remove bar of limi¬ 
tation—Sufficiency of evidence for such satisfaction 
is question of law. 

The question whether there was any evidence 
before tne Commissioner on the basis of which he 
could be properly satisfied is undoubtedly a question 
of law in which the High Court can interfere : AIR 
1941 Bom 2^0, Rel. oo. 1950 Ker LT 205 j 1950 T C 
T u 203 i AIR 1950 Trav-Co 100 (109) (Pt B) (Pr 11) 
(DB). 

-S. 10—Proceedings under — Limitation Act does 

not apoly to. 1950 Ker L T 205 : 1950 Trav-Co L R 
2^3: air 1930 Trav-Co 100 (110) (Pt C) (Pr 16) 
(DB). 


4. Delay in filing claim. 

—S. 10, Proviso — That some senior officers in 
management had promised compensation is suffi¬ 
cient cause for not making claim within 12 mooths. 
Obiter. (’52) 58:C»l W N 311 1 (’52) l Lab L J 490 : 
(1950) 4 F I R 123 : AIR 1953 Cal 74 (74, 75) (Pt B) 
(Pr 7) (DB). 


—S. 10, Proviso — Sufficient cause established — 
Subsequent negligence and improper delay is im¬ 
material. (1921) 1 K B 655, Ref. (’52) 50 Cal WN 
311 :'.AIR 1953 Cal 74 (75) (Pt D) (Pr 13) (DB). 


Ss. 10 (l). Provisos, 32 — Rules under S. 32 con¬ 
flict with Act—Effect—Mysore Workmen’s Compen¬ 
sation Act, Ss. 10 (1), Provisos, 31. 

If any rule framed by Government to carry out 
the purposes of the Act, under S. 31 is contrary to 
the terms of the Act, it would to that extent be 
ultra vires and without force. Under R. 8 (1) a 
dependant of a deceased workman may apply to the 
Commissioner for the issue of an order to deposit 
compensation in respect of the death of the work¬ 
man. He is no doubt required to certify in it that 
he has requested the employer to deposit the com¬ 
pensation and that the employer has refused or 
omitted to do so. The penalty for not making such 
a declaration, however, is not that the application 
should be rejected forthwith. If it is so held in 
spite of the power given to the Commissioner to 
entertain a claim even if no notice of it has been 
given, or even it there is any defect or irregularity 
in such notice, it would be directly contrary to the 
provisos contained in the sub-clause to section 10. 
31 Mys L J 15 : ILR (1952) Mys 65 : AIR 1952 Mys 
41 (42) (Pt A) (Pr 3) (DB). YS 


-S.10 (l) and Proviso 3 — Sufficient cause — 
Necessity to explain delay — (Cochin Workmen’s 
Compensation Act (5 of 1111), S. 10 (1).) 



1208 


WORKMEN’S COMPENSATION ACT (1923), S. 10, Note 4 


When once the workman has shown sufficient 
cause for not instituting the claim within one year 
there is rotbing in the Act or any other law which 
debars the Commissioner from entertaining the claim 
for compensation. It is not necessary that the work- 
man must also give satisfactory explanation for the 
delay that has occasioned alter the period of one 
vear in preferring the claim. A I R 1950 Trav-Co 
103, Foil. (1952) 1 Lab L J 610 i AIR 1952 Trav-Co 
427 (428) (Pr 3) (DB). 

——S. 10 (1', Proviso — Sufficient cause — Commis" 
sinner satisfied — Further delay in filing claim — 
Effect. 

When there is sufficient cause for not bringirg the 
application within one year as enjoined in sub-s. (1) 
of S. 10, there is nothing that will bar the workman 
in applying before the Commissioner when he does. 
The absence of any satisfactory explanation for any 
subsequent delay would not be a bar against the 
maintainability of his application; before the Commis- 
sioner: (1921)1 K B 655 and A I R (25) 1938 Cal 348, 
Rel. on. 1950 Ker L T 205 : 1950 T C L R 203 : AlR 
1950 Trav-Co 106 (110) (Pt D) (Pr 18) (DB). 


-Ss. 10-A and 10 — Powers of Commissioner—He 

can determine compensation only on application by 
dependents of deceased—He cannot initiate proceed, 
ings suo motu. 1963 M PL J (Notes) 48. 

•—Ss. 10-A, 30 — Employer who has in answer to 
notice under S. 10 has admitted his liability and has 
refused to be made party to proceedings for distribu¬ 
tion of compensation between rival claimants has no 
right to file appeal against order of Commissioner 
paying compensation to one claimant. AIR 1955 
N U C (Nag) 1560 (DB). 

SECTION 11 

-S. 11—Disability—Evidence—Medical certificate 

of Civil Surgeon — Examination of Civil Surgeon — 
Held, not Decessary. See Workmen’s Compensation 
Act (1923), S. 2 (1) (I). A I K 1955 All 182 (DB). 

-S. 11 (6)—Aggravation attributable to workman's 

conduct— Case falling within the ambit of Cl. (0)of 
S. 11 — Aggravation of injury will not be taken into 
account in assessing compensation. AIR 1955 N U C 
(Assam) 379 (DB). 


5. Powers of Commissioner. 

-S. 10 (1) third proviso-Satisfaction of Commis¬ 
sioner-Interference in appeal—If the Commissioner 
has entertained the claim under the third proviso, an 
appellate Court would not be justified in leversiug its 
decision. ILP (1959) 2 A11 663 : A 1 R 19L0 All 283 
(284) (Pt A) (Pr 8). 

-Ss. 10 and 10-A — Powers of Commissioner—He 

can determine compensation only on application by 
dependents of deceased—He cannot initiate proceed¬ 
ings suo motu. 1963 M P L J (Notes) 48. 

-S. 10—Amendment — Power of Commissioter to 

allow. 

The workman was entitled to extension of time 
under S. 10. The presiding Officer was empowered 
both as a Commissioner under the Workmen’s Com¬ 
pensation Act and as an Authority under the Payment 
of Wages Act. The Commissioner was clearly wrong 
in law in finding the appellant’s application to be 
barred by time. The appellate Court could determine 
this question on appeal, the appeal being a continua¬ 
tion of the original proceedings. AIR 1960 Punj 119 
(120, 121, 122) (Pt A) (Prs 6,7). 

6 . Miscellaneous cases. 

-S. 10—‘Wage’—If includes travelling allowance 

—Does not include. See Workmen’s Compensation 
Act (1923), S. 2 (m). 1958 N L J (Notes) 78 (Bom). 

-S. 10—Succession of accidents. 

Section 10, in no way makes it impossible to hold 
a succession of accidents to be an accident within the 
meaning of S. 3. See Workmen’s Compensation Act, 
(1923), S. 3. AIR 1953 Cal 5l6 (DB). 

SECTION 10-A 

—S. 10-A — Power of Commissioner to determin e 
compensation and liability of employer. 

Where the Commissioner gives notice to the em¬ 
ployer under S. 10-A and receives his reply denying 
this liability to pay compensation, there is no power 
givea to the Commissioner under S. 10-A to deter¬ 
mine the amount of compensation and the liability 
of the employer. AIR 1959 Assam 9 (10) (Pr 1) (DB). 

-Ss. 10A (4), 19 (1) and 25 - Order by Commis. 

sioner holding employer liable to pay compensation 
-Procedure laid down under S. 10A (4) not followed 
—ProvisiOLS of S. 25 not complied with — Order is 
liable to be set aside — (Obiter). See Workmens 
Compensation Act (1923), S. 19 (1). AIR 1950 Assam 
116 (DB). 


-S. 11 — Evidence Act (1872), S. 3 — Paucity of 

evidence — Duty of court with respect to necessaiy 
issue—Death of workman—Inference of heart disease 
—That the workman was suffering from heart trouble 
which could not be discovered on clinical examina¬ 
tion can be drawn by the Court. See Evidence Act 
(1872), S. 3. AIR 1956 Bom 424 (DB). 

-S. 11—Applicability — Injury getting aggravated 

by employee’s negligence — He is not entitled to 
compensation on account of added seriousness caused 
by negligence. AIR 1955 NUC (Cal) 2341 (DB).j,^ 

-S. 11—Medical examination — Workman injured 

— Burden of proof — Owner has to prove that service 
of medical practitioner was offered to workman — 
No proof offered — Employer cannot take advantage 
of S. 11. (1962) 4 Fac L R 340 : (1962) 3 Guj L R 
197 i (1962) 2 Lab L J 187 :AIR 1962 Guj 262 (264) 
(Pt A) (Pr 2). 


SECTION 12 

—Ss. 12, 2 (1) (e) — Municipal Board entrusting 
sctrification work of the town to State— Employee 
State suffering injury—State and not Board is liable 
pay compensation — Execution of electrical pro¬ 
mts is not ordinary business of the Board. See 
oikmen’s Compensation Act (8 of 1923), S. 2 (e). 
[R 1960 All 468. 

—S.12 ( 4 )—Scope—Accident in execution of work 
Expression ‘on, in or about the premises’ — Appli- 
bility. • t 

Held, the place at which the workman met with 
•cident can be brought within the meaning of the 
ords ‘on, in or about’ in S. 12 (4) of the Workmen’s 
omoensation Act, and the workman was rightly 
varded compensation. (1899) 1 Q B 157, (195®) 2 
L I 44, Rel. on. (1964) 1 Andh W R 363: (1965) 1 
ah L J 48 : AIR 1964 Andh Pra 392.(393) (Prs 5, 0) 


-S 12 (1) and (4)—Applicability — Conditions for 
Yords "on or in or about” in S. 12 (4)—Meaning of 
^artman engaged by Rice Mill to carry rice bags 
m mTll to railway .t.lion - Accident occurring on 
tlic road while returning back from railway 
lion resulting in his death - No evidence that 
rkman was engaged through contractor-Liabihty 
principal to pay compensation, 
leld that S. 12 was not applicable to the case ana 
t the accident arose out of and in the course of 
ployment of the deceased by the aPpe lants * sc J 

it there could be no question of the“^fifaSSathof 
ng liable to pay any compensation for the deat 
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the deceased; (ii) that even assuming that the de¬ 
ceased was in the employment ot a contractor 
engaged by the appellants the liability of the appel¬ 
lants to pay compensation was clear from S. 12 (1) 
and had not been excluded by reason of S. 12 (4). 
The expression ‘premises’ where the work is executed 
would necessarily cover not only the mill premises 
but also the railway station premises where the un¬ 
loading takes place and the place or the land in 
betweei over which the carts had to pass on the 
forward and return journeys. It makes no difference 
whether that place is a public place or a private place 
or a place belonging to the principal or not. (1982) 
2 Lab L J 29 : (1962) 5 Fac L R 186 (Acdh Praj. 

-S. 12 (2)—Powers of Commissioner. 

The section makes it clear that it is only in case of 
default of agreement that the question as to the right 
to and the amount of any such indemnity is to be 
settled by the Commissioner, but when there is an 
agreement the Commissioner is precluded from enter¬ 
ing into the said questions. (1962) 2 Lab L J 19 : 
(1962) 5 Fac L R 178 (Andh Pra], 

Ss. 12(1) and (2), 3 — Injury during course of 
employment to worker employed by independent 
contractor - Principal’s liability — Relationship of 
master and servant established between such worker 
and principal — Principal does not cease to be liable 
merely because he had interposed independent Con¬ 
tractor-Proceedings for recovery of damages — Con¬ 
tractor not a necessary party - Right of principal to 
be indemnified. 


Normally, a workman can recover compensate 
oniy from his employer. Exception is found in S. 
(1) ot the Act which gives the workman a right 
recover from the person who has entered into a co 
tiact with the workman’s immediate employer and 
tnat case S. 12(2) becomes operative and the princir 
who has engaged the contractor has a right to r 

fl? V p i ^ 0 o COQ i ractor b * wa V oi indemnit 

2immai 7 ?£ ! A 19 ,?, 3) 2 Lab R J 580 i AIR 19i 

U1 217 (219) (Pt D) (Prs 10,11) (D8). 

l, ~£ , “ 5truc , tion -“In the course of or f 
the purposes of his trade or business”—Meaning of 

ine on Q i4, 6 J e |? ili - mately t said that if a com P a °y carr 
fa!L» 0n * bl ^ siaess of manufacturing goods in 

renabs’fn a j f S Int £ 3 COntrac l t for the Purpose of son 
con/ran! • 1 ® acbin . er y °f ‘he factory building, sut 

puroose if fK tered 1Qt0 » m ^ of and tor tl 

2 FTR m fSSV u a , de or business - <1957-5 

AIR io?y n L#b L J 440 * 61 C W N 23^ 
AIR 1957 Cal 613 (610, 017) (Pt A) (Pr 15) (DB). 

narT n*f 1 Ko» ^"“Construction - ‘Which is ordinari 
part of the trade or business of the principal.’ 

goods 6 th A CompaD y is t0 “anufactuie tl 

E in h 1 produces ; The manufacture may 1 

chimn^ de K a L aCl °^ and the ,act0r y ®ay require 

occasionaI1 y need repairs, bi 
S' Dg , th 4 a c h»mney can in no view be a part ot tl 
company s trade or business under S. 12(1) whethi 

(195712 1 °h (1957-58) 12 F j R 35f 

613” IMm)"(Pt B)(?J SXoT 1AIB 1957c 

.er,ic,fi Dii ;S’“ , i ” Cl oE ,e,vice ' ‘“‘otract U 

tura m P a d!°“ n ^ shi ? g . 10 have some of furn 
maker fn »k enters ,nto 8 c° nt ract with a cabine 

SSSSS tow} of “? e r rl ' but “k«« " 

contract dne« W su PP[y his own timber th 
a contract?/™* becom ®°° that account any the le« 

S^^,ssswsstitst 

1957 C»1 613 (616) (p{ C) 8 (“ 13) 6 (DBK N ^ ' AIi 


——S. 12—Contract of service—Supervision by prin¬ 
cipal—Effect of. 

A person calling in a contractor to do a piece of 
work will naturally look after the work in the sense 
of attending to and viewing it so that the work may¬ 
be properly done. That will not change the nature 
of contract of service into a contract for service if it 
is otherwise so. (1957-58) 12 F I'R 356 : (1957) 2 
Lab L J 440 : 01 C W N 234 : AIR 1957 Cal 61S 
(616) (Pt D) (Pr 13) (DB). 

-S. 12 (2)—Applicability—Liability as principal— 

When arises. 61 CWN 234 1 (1957) 2 Lab L J 440 : 
(1957-58) 12 F J R 356 1 AIR 1957 Cal 613 (614, 615) 
(PtE) (Pr 6) (DB). 

-S. 12—Liability to indemnify—When arises. 

The question of indemnifying the principal under 
sub s. (2) of S. 12 arises only when the case falls 
within sub-s. (1). Where tbe work done by the work- 
man is not the work which ordinarily forms the 
whole or part of the work of : the principal, the case 
is not governed by S.;12 (1) and right to claim indem¬ 
nity doe* not arise. AIR 1929 Bom 179, Rel. on. 5 i 
Cal WN 716 : (1950-51) FJR 237 , ILR (1951) 2 
Cal 102 : AIR 1950 Cal 548 (550, 551) (Pt A) 
(Prs 15, 17). 

-S. 12—Liability to indemnify— Oous of proof on 

contractor. 


1 he onus rests in the first place upon the workman 
to piove that the work done by the contractor under 
the contract was work which ordinarily formed the 
whole or part of the principal's business and on 
establishing that fact, a right of indemnity would 
arise. 54 Cal W N 710 1 (1950-51) FIR 237 1 ILR 
(1951)2 Cal 162 : AIR 1950 Cal 548 (550) (Pt B) 

{trr lo)« 

7 ’^ 1 * 12—Scope — Employer having notice of acci¬ 

dent by reason of his presence—Failure to give notice 
is not fatal to the proceedings. See Workmen’s 
Compensation Act (1923), S. 1C. 1961 MPLJ 

(Notes) 38. 

-S. 12—Duty of employee. 

There is nothing in S. 12 which obliges the injured 
employee to prove that in addition to the principal 
contractor from whom he claims compensation, such 
and such petty contractor was the person immediately 
above him. AIR 1960 Madh Pra 313 (314, 315) (Pt D) 
l* f S). 

—S. 12 (2) — Accident — Proceeding before Com¬ 
missioner for Workmen’s Compensation - Statement 
by employee that a certain person was sub-contractor 
under principal contractor - Compensation paid by 
contractor — Contractor starting proceedings against 

sub-contractor for contribution under i>. 12 i 2 )_ 

Employee s statement has no bearing on finding of 

l!w°h fi h ?- ° f k Pri . DC [ pal . and subordinate contractor 

l Qfin C \i be S iv0n independently. AIR 

I960 Madh Pra 313 (315) (Pt E) (Pr 10). 

—S. 12—Workmen engaged by Contractor working 
for Government meeting with accident - Neithe?' 
contractor nor Government liable for compensation 
Government paying compensation — Right to in- 

72 mI/L VV 572 Act <1872), S. 124. (1939) 


ness 


V&'£2Sr ar p4rt of ,he trade ot bu »- 

By an agreement A took on lease B’s lorry for a 

period of one month. The lorry was taken on lease 

Distrirf purpose A’s business in Kolar 

sssrsaffwa s 

w0 , rk 0r business of B was mer-W 
to let out his lorry for hire while (hat of A was quit© 
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different, viz., to use the lorry to convey materials 
in connection with some trade or business of his own. 
Thus on the facts and circumstances of the case it 
had not been shown that B was the principal and 
A the contractor within the meaning of S. 12 (1) and 
therelore the mother of the deceased could not have 
any recourse against B lor compensation for injuries 
sustained by the deceased. AIR 1929 Bom 179; AIR 
1950 Cal 548, Fel. od. 1951-52 F J R 377 » (1953) 
31 Mys L J 4 > I L R (1952) Mys 32 : A I R 1951 Mys 
113 (115) (Prs 6, 7) (DB), 

- S. 12 (1) and (2) — Ordinary business or trade — 

Irrigation Department of Government—Construction 
or lining of canal is in ordinary course of business 
or trade of Department — Work of lining of canal 
given on contract by Government — Accident in 
course of work — Payment of compensation by Gov¬ 
ernment — Liability of contractor and sub-contractor 
to indemnify. I L R (1962) 2 Punj 810 : AIR 1963 
Punj 217 (219) (Prs 5, 9). 

-S. 12 — Contract — Liability of principal—Con¬ 
tractor working with Government — Government as 
principal will be liable to pay workmen employed in 
execution of work even by contractor — Proceeding 
stated under Act — Whether Government can with¬ 
hold monies from bill of contractor, cannot be decid¬ 
ed by Commissioner. AIR 1955 N U C (Punj) 4976. 

SECTION 13 

-S. 13—Master and servant. 

-Injury to servant by tort of third party—Master’s 

right of action lor damages for loss of service of 
servant—Master can maintain an action. AIR 1951 
Trav-Co 171 (2) (DB). 


SECTION 14 

•Ss. 14, 5 and 22-A — Motor Vehicles Act (1939), 
S. 90 — Insurance Company whether can be made 
liable to pay compensation in proceeding started 
under Workmen’s Compensation Act — Does not en¬ 
title the applicant to implead the Insurance Company 
as a person liable to pay compensation. See Motor 
Vehicles Act (1939), S. 90. AIR 1959 J and. K 90 
'(DB). 

_S. 14 — Jammu and Kashmir Workmen’s Com¬ 
pensation Act (7 of 2000), S. 10 - Liability of In¬ 
surance Company to pay compensation in case not 
covered by S. 10. AIR 1959 J and K 90 (91) (Pt A) 
4Pr4)(DB). 

SECTION 17 

-S. 17-Scope — Arrangement relinquishing legiti¬ 
mate rights of workman to compensation is void. 
1961 Andh L T 258 : (1961) 1 Lab L J 565 i (1961- 
<?0 F J R 237 i AIR 1962 Andh Pra 69 (70) (Pt A) 

<Pr 4). 

-Ss. 17, 19, 21 and 30 (1), Second Proviso-Agree¬ 
ment to abide by decision of Commissioner, thus 
impliedly excluding appeal from his decision, does 
not infringe S. 17 of Act. (1965) 1 LabLJ 632 i 
AIR 1964 Cal 94 (100) (Pt C) (Pr 30) (DB). 

-Ss. 17, 22, 3, 6 , 19 and 32 — Rules under S 32 — 

R. 48—Forms K, L and M-Compensation payable in 
respect of particular injury settled either by award 
or agreement — Second application for compensation 
on ground of aggravation of same injury is not main¬ 
tainable — (Interpretation of Statutes). See Work¬ 
man’s Compensation Act (8 of 1923), ,S. 22. AIR 
1955 Cal 616 (DB). 

_S. 17 — Section 17 protects ignorant workman 

from contracting out. 

Section 17 protects the ignorant workman who 
may be induced by the employer to agree to less com- 
pensation or to abandon something which he is 


entitled under the Act to claim. For S. 17 provides 
that the workman or his dependant cannot contract 
himself out. 55 Cal W N 698 » :(195l-52) 3 F J R 
304 : AIR 1951 Cal 513 (514) (Pt B) (Pr 4) (DB). 

-S. 17 — Agreement purporting to remove liability 

of employer — Duty of Commissioner — He should 
ascertain true object of agreement. (1962) 3 Guj L R 
197 s (1962) 4 Fac L R 340 : (1962) 2 Lab L J 187 1 
AIR 1962 Guj 262 (264, 265) (Pt B) (Pr 4). 

SECTION 19 


-S. 19 (2) — Suit in tart — Accident due to negli. 

gence and misconduct—Suit for damages — It is not 
barred under S. 19 (2). 

Section 19 (2) of the Workmen’s Compensation Act 
does not apply unless the question is such as must 
necessarily be dealt with under the provisions of the 
Workmen’s Compensation Act. In cases of accidents 
resulting from negligence or misconduct, the provi¬ 
sions of this Act may, if chosen: by the person 
aggrieved, be taken advantage of, but if such a per¬ 
son decides to file a civil suit that suit cannot be 
deemed to be barred by the provisions of S 19(2). 
( 1961 ) 2 Fac L R 563 i (1961) 2 Lab L J 197 (All). 

-Ss. 19, 23, 30 — Objections when to be taken 

— Unless objection is taken before the Commissioner 
and he has an opportunity of considering the same, 
parties would not be allowed to raise the same at the 
later stages of the litigation, particularly, objections 
which are dependent on findings of fact. 1961 Andh 
L T 258 i (1961)1 Lab L 1 565. (1961-62) 20 F J R 
237 1 AIR 1962 Andh Pra 69 (71) (Pt C) (Pr 6 ). 


—Ss. 19, 23 and 25—Nature and extent of disable- 
jent—Evidence—Opinion of Commissioner and that 
f medical man—Value of. 

In the absence of any other evidence the examina- 
on of the workman by the Commissioner himselt 
i Court about the condition of the injury cannot be 
onclusive. But that can certainly be relied upon in 
upport of the other evidence on the record and the 
ircumstances of the case. If the opinion ofthe t-'Oro- 
lissioner on examination is opposed to thedennite 
pinion of the medical man, the medical opinion n 
ot to be preferred. AIR 1950 Cal 201 and AIR 
al 145, Distinguished. A IR 1962 Assam 115 (117) 

>r 5) * „ . 
—Ss. 19 (1), 10 (a) (4) and 25- Order by Commis- 
oner holding employer liable to pay compensatton 
-Procedure laid down under S. 10A (4> not 
-Provisions of S. 25 not compiled[with- Older« 

able to be set aside- (Obiter). ILB U9aO) 2 Ana 

S4i AIR 1950 Assam 116 (117) (Pt B) (Prsi,^) 

DB). f 

—Ss. 19,17, 21 and 30 (1) second 

lent to abide by decision of Co “ m ‘ ss ‘°°® r ’ ^ es 

npliedly excluding appeal from }Jcomo™ s *’ 
ot infringe S 17 of Act-See.Workmen ^ompensa 

on Act (8 of 1923/, S. 17. AIR 1964 Cal 94 (UD, 

_c, iq 22 3 6.17 and 32-Rules under b. a* 7" 

. AS-Forms'l: L. and M. - Cbmpensat on P^ble 
i respect of particularini , }|IJfn? e for compensation 

10 (DB). . 

—S. 19-Commissioner has no P°» er ,0 ^ coin . 
If in respect of debt owed to employer, aga‘ 

ensation. AIR 1955 NUC (Cal) 2341 (DB) 

-S. 19-Findings offact-Duty of Cornmissmner. 

The Commissioner who is ® ha 5f4 d n 7oMsitton* ftom 
nding facts should not merely h * t K PJ°F n °? he 
ie statute itself and put them either in the affirm 
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tive or in the negative as its findings. Where he does 
not even attempt to give his fiading on necessary 
facts, the IIigh L Couit can go behind his judgment to 
the evidence in the case. 57 Ca! W N 149 j I L R 
(1953) 2 Cal 239 : AIR 1953 Cal 510 (519) (Pt E) 
<Pr 17) (DB). 

--S. 19—Constitution of India, Art. 220 — Wrong 

decision on fact condition precedent to jurisdiction— 
War Injuries Ordinance (1941), S. 4—If the Commis¬ 
sioner is wrong in his findiags that the injury was 
not a War Injury the High Court can interfere with 
the fiodiDg. See Constitution of India, Art. 220. ALR 
1952 Cal 112. 

“—S. 19 — War Injury — Jurisdiction of Commis¬ 
sioner of Workmen’s Compensation. 

There is complete ouster of jurisdiction of the 
Commissioner of Workmen’s Compensation in case the 
death was caused by a War Injury. See War Injuries 
Ordinance (1941) (is amende! by Ordinances 1 and 
39 of 1942), S. 4. AIR 1952 Cal L12. 

— Ss. 19 and 30—Loss of earning capacity of inju¬ 
red workman — Duty of Commissioner to decide — 
Question referred to referee with consent of parties 
—Referee’s decision—Right to appeal from. 

If at the invitation of the parties the Commissioner 
goes outside his jurisdiction and refers, what should 
i? V ? j 0n prop0rl * h> s decision, to the decision of 
the Medical Board or some other agency, he acts extra 
cursum curiae and the parties will be bound by the 
opinion of the refer.e. (1890) AC 130, Rel on. 72 
Mai L W 482 . (1959) 2 Lab L J 617 . (1959) 2 

l ?? 9 M L J (Cri) 802 : AIR 1959 Mad 
559 (560) (Pr 4). 


—S. 19JU—Question whether^person is workman 
— Commissioner’s jurisdiction to decide — If and 
when ousted. 

All that S. 19 means is that if there is an agree- 
ment between, the parties in regard to the question 
whether the injured person is or is not a workman, 
the jurisdiction of the Commissioner to decide it i? 
ousted. But the section does not provide that even if 
there is no agreement between the parties on this 
point and even though the materials might indicate 
that the employee was not a workman at all as con¬ 
templated by the law, yet the Commissioner should 
assume that he was a workman and proceed to award 
compensation, AIR 1951 Pat 260 (263) (Pt C) (Pr 8) 
(DB). 


SECTION 20 

. 8. 20 The Additional Deputy Commissioner ii 

Assam is not ex officio Commissioner under Act. ILI 

(Pt A) (P 1) S DB 284: AIR 1930 Amm 116 U1T 

SECTION 21 

8s. 21,17, 19 and 30 (1) second proviso—Agree- 
meat to abide by decision of Commissioner, thus im- 
piiedIy excluding appeal from his decision, does nol 
l 0 ™® 1 8.17 of Act. See Workmen's Compensation 
Act (1923), S. 17. AIR 1964 Cal 94 (DB). 

—Ss. 21 (1), Proviso and 30 (1) (e), Second Proviso 
--Agreement between seaman and shipowner under 
Merchant Shipping Act - Interpretation of - Com- 
~er assuming Jurisdiction under proviso to 
5. 21 ( 1 ) independently of any agreement between 
parties—Award of compensation—Agreement held no 
oar to right of appeal on question whether accident 
arose out of and in course of employment. (1965) 1 

«£ 3 y 3 3HDBr 1964 c “ 94 ii01, io2) (pt D) 

SECTION 22 

71 S. 22—Scope — Workmen asking for compensa* 
turn—Employer avoiding—Etlect. 


Section 22 does not contemplate any notice to the 
employer demanding compensation. All that the sec¬ 
tion requires is that a question actually arose between 
the parties and was not settled by private agreement. 
Mere asking ot compensation is enough. 1958 All L J 
652 : (19581 2 Lab L J 682 i AIR 1959 All 580 (588) 
(Pt A) (Pr 6). 

-S. 22—Form of application—Defect. 

The law does not require that a claim should be 
thrown out simply oq the ground that the claim was 
not mide, when it was origiaally made, ia the pres¬ 
cribed form. This is a defect of procedure which can 
be rectified with the permission of the Commissioner 

a . V ... . - > . I 


^ M it VIAVJ/ ill) r 

AIR 1955 All 182 (L83) (Pt B) (Pr 4) (DB) 

-Ss. 22 and 10—Claim is to be made under S. 10 

and not under S. 22. See Workmen’s Compensation 
Act (1923), S. 10. AIR 1950 Assam 188 (Ofti. 

-—Ss. 22 (2) (c), 2(1) (e)—Workmen's Compensa¬ 
tion Rules (1924), Rr. 19,41, Provisos (a) and (c)— 
Application for compensation —Form of—Employer a 
partnership firm —Names of all partners not necessary 
in cause title—Firm name sufficient— Obstruction of 
Rules. AIR 1963 Cal 479 (4S0. 431) (Pr 6) (DB). 

—Ss. 22, 3, 6. 17, 19 and 32-Rules under S. 32 - 
R. 48—Forms K. L. and M.—Conpeasation payable 
in respect of particular injury settled either by 
Award, or agreement—Second application for com¬ 
pensation on grouod of aggravation ot same injury — 
MaintainabiUty—(Interpretation of Statutes). 

•Jr Workmen’s Compensation Act does not pro¬ 
vide for a second application for further cotnpeusa- 
8 rou ?d of an aggravation of a permanent 
disability for which compensation has once beeu fixed 
and declared, either by settlement or by an award* 
(Distinction between these forms pointed out). 60 Cal 
{ l95 ®> 1 Ub L J 261,97 Cal L I 73 « 
620 ' 6211 <pt A) lP,s 22 ' 23 ' 

—S. 22—Right to make an application—Nature of. 

The right under the Workmen’s Compensation Act 
is not something like the common law right to 
damages. It is a creature of the Act itself and can bo 
claimed oaly in the manner and to the exteut that 
the Act prescribes and permits. 60 Cal W N 174 • 

iV l . 4 Lab L I 201,97 Cal L J 73 : A I R 1935 Cal 
616 (621) (Pt B) (Pr 29) (DB). 

—S. 22-Application by workman against partner¬ 
ship is maintainable against one parlner-S. 43, Con- 

mluN^c^&u'lDBh 01 11872,1s - 43 »- A1R 

ZT S ’ 22 r Additi°nal District Collector not appoint¬ 
ed Commissioner-Power to hear application. 

He has no jurisdiction to hear and dispose of an 
,, r « compensation under S. 22. I L R 

(P?1)(DB). 13:AIR 1953 Hyd 178 (17S ’ 179) 

S. 22 (1)—Attempt at settlement—Necessity. 

J&aiLS obligation on the parties to attempt to 

c imr ! h 6yCa j Proceed to arbitration and the 
claim could be made even in default of any such 

AIRmnn •' l °J D 122 = ILR (1959) Cut 484, 
A I R 1960 Orissa 39 (41. 42) (Pt C) (Pr 6). 

SECTION 22A 

Ssf5? 14 S ° Workmen ’ s Compensation Act (1923), 

Z Scope Insurance Company—Liabi- 

Sea v°M P i 0DSallon in Proceeding under Act 
Sw Motor Vehicles Act (1939;, S. 90. AIR 1959 J & k 
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SECTION 23 

Ss. 23,19, 30 — Objections when to be taken — 
Unless objection is taken before the Commissioner 
and he has an opportunity of considering the same, 
parties would not be allowed to raise the same at the 
later stages of the litigation, particularly, objections 
which ire dependent on findings of fact. See Work- 
men’s Compensation Act (8 of 1923), S. 19. AIR 1962 
Andh-Pra 69. 

■— Ss. 23, 19 and 25—Nature and extent of disable* 
merit — Evidence — Opinion of Commissioner and 
that of medical man—Value of. 

If the opinion of the Commissioner on examination 
is opposed to the definite opinion of the medical 
man, the medical opinion has got to be preferred. 
See Workmen’s Compensation Act (8 of 1923), S. 19. 
A I R 1962 Assam 115. 

- S. 23—Duty of Commissioner—(Special Tribunal 

—Duties of). 

A tribunal charged with finding what the facts are 
does not discharge its duty by holding that the facts 
are consistent with the respective cases of both 
parties. It has to come to a clear finding in favour of 
one party or the other. AIR 1955 Cal 367 (367) 
(Pt A) (Pr 4) (DB). 

-Ss. 23 and 32—Rules under S. 32, R. 41—Dispute 

as to apportionment of compensation among alleged 
dependants of deceased — Order passed without 
proper inquiry—Validity. 

The relevant section of the Workmen’s Compensa¬ 
tion Act and also the rules framed under the Act 
made it clear that the enquiry contemplated in the 
matter of deciding disputes as to apportionment of 
compensation among dependants of the deceased 
should be an open enquiry in which the contesting 
parties may participate. The rules provide for the 
framing of issues. The enquiry is to be conducted in 
accordance with the provisions of S. 23 of the Act 
and also of rule 41. When the claim is contested, 
there is no meaning in taking ex parte evidence and 
in arriving at a decision on the basis of such ex parte 
evidence. 1959 Ker L J 1070 j I L R (1959) Ker 
1091 :. 1959 Ker L B 1133 i (1959) 2 Lab L J 770 : 
1959 Ker LT 1317 : A I R 1960 Ker 223 (224) (Pr 2) 
(DB). 

_Ss. 23 to 27 — Commissioner’s duty — Power to 

entrust to subordinate officer or police. 

The Commissioner would have no power to entrust 
the enquiry to any subordinate Revenue Officer. 
Similarly he cannot ask the police to submit a report. 
Order of the Commissioner based on report by Police 
and subordinate officer would be one on inadmissible 
material and would be vitiated. 1961 M P L J (Notes) 
48. 

_S. 23—Scope—Duty to examine witnesses. 

Section 23 simply deals with the power of the 
Commissioner and has nothing to do with the so- 
called duty to examine witnesses in the course of the 
inquiry conducted before him. (1956) 10 F J R 423 i 
1956 B L 1 R 288 , (1957) 2 Lab L J 522 : AIR 1956 
Pat 299 (302, 303) (Pt D) (Pr 12) (DB). 

SECTION 24 

—S. 24—Commissioner’s duty—Power to entrust to 
subordinate officer or Police. 

Order of the Commissioner based on report by 
Police and subordinate officer would -be one on in¬ 
admissible material and w ^' d ., be c v !jf p °m 

men’s Compensation Act (1923,, S. 23. 1961 M P L J 

(Notes) 48. 

-S. 24—Who can apply. 

Section 24 of the Workmen’s Compensation Act 
permits a registered Trade Union to submit an appli 


cation on behalf of the injured person. ILR (1953) 
MadhB 167 : A I R 1954 Madh B 59 (61) (Pt G) 

SECTION 24-A 

-S. 24- A (as amended bv Bengal amendment Act 

(6 of 1942) — Loss of earning capacity—Assessment 
of—Proof—Value of medical evidence — (Evidence 
Act (1872), S. 45.) 

Loss of earning capacity or the extent of it is a 
question of fact. The utmost a medical witness can 
give by way of a percentage is to give the percentage 
of the loss of the normal physical capacity or power. 
The loss of earning capacity is not necessarily co¬ 
extensive with the loss of physical capacity and 
certainly the former does not prove the latter. It is 
therefore altogether wrong in taking the evidence of 
the medical witness not only as relevant but as deci¬ 
sive on the question of the loss of earning capacity. 
II R (1958) 2 Cal 630 : A IR 1957 Cal 660 (662, 663) 
(Pt C) (Pr 11) (DB). 

SECTION 25 

-S. 25—Depositions recorded not by Commissioner 

but by his reader—Sufficiency. 

Where the depositions of the witnesses in proceed¬ 
ings under the Act were not recorded by the Com¬ 
missioner but by his reader, but the Commissioner 
had in fact attached a note at the end of each deposi¬ 
tion that it had been recorded at his dictation owing 
to his inability to do so, if the provisions of the Civil 
P. C. were applicable thev had thus been fulfilled. 
1958 All L J 652 : (1958) 2 Lab L J 682 : A I R 1959 
All 586 (588, 589) (Pt C) (Pr 11). 

—S. 25—Disability—Evidence—Medical certificate 
of Civil Surgeon—Examination of Civil Surgeon. See 
Workmen’s Compensation Act (1923), S. 2 (1) (1). 
A I R 1955 All 182 (DB). 

-Ss. 25,19, 23-Nature and extent of disablement 

— Evidence — Opinion of Commissioner and that of 
medical man*— Value of. See Workmen’s Compensa* 
tion Act (8 of 1923), S. 19. AIR 1962 Assam 115. 

-Ss. 25, 10 (a) (4) and 19 (11—Order by Commis¬ 
sioner holding employer liable to pay compensation 
—Procedure laid down under S. 10A (4) not followed 
—Provisions of S. 25 not comolied twith Order is 
liable to be set aside—(Obiter). See Workmen s Com¬ 
pensation Act (1923), S. 19 (1). AIR 1950 Assam 110 
(DB). 

-S. 25 — Evidence as to disablement — Medical 

certificates—Evidence Act (1872), S. 45. 

A finding as to incapacity or the extent of incapa¬ 
city cannot be founded upon mere medical cert- 
ficates which are the worst form of hearsay evidence. 
They merely record what somebody who is not a 
witness has written. Similarly, it is not P r °P® r tor 

the Commissioner to base such finding upon his own 

observation of the injured workman. AIR la™ 

261 (283) (Pt C) (Pr 14) (DB). 

-S. 25 - Commissioner’s duly - Power to entrust 

to subordinate officer or Police* See or 
Compensation Act (1923), S. 23. 1961 M P L J 

(Notes) 48. 

_S. 25—Medical certificate—Use of. 

Without eiamloing the medical officer who issues 
the medical certificate the Commissioner ought not 

to make the certificate the has s for his w N 

1937 Cal 697 ; A I R 1950 Cal 261 aod 54 Cal w N 

812, Rel. oe. (1956) 1 Lab L I 4I . M*J Ker 1LI 
ILR (1955) Trav-Co 935 i A I R 19o6 lrav 

(56) (Pt C) (Pr 5) (DB). 

SECTION 26 

_S. 26 —Commissioner’s duty-Power to entrust to 

subordinate officer or Police. 
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Order based on report by Police and subordinate 
° ij ' vou ^ be one on inadmissible material and 

«,s. ?£■ ^^^fei^r ensa,ion Act 

SECTION 27 

"T S \ 27 'Commissionei’s duty—Power to entrust to 
subordinate officer or Police. See Workmen’s Com¬ 
pensation Act(1923), S.23, 196L M PL J (Notes) 48. 

C^f‘n 2 Ir Refere °» Ce \° High Court ~ Claim “gainst 
n -ru I? res P ect of a transaction involving the 
Bntish Navy—It can be proceeded with uuder the 

a nar?n C f?h« e R W ? 3 time wheQ Ind » a ^as still 
L P »ki la - u r, o Sh t E ®P ,re * a workman employed 
h«fl he f A u dl ? ra ty Clvi Eo 8 iaeer Sled an application 
Sr,* 6 9° mmiss * oner under the Act for the deter- 
“ 1 ° a Jl° a n °. f .compensation payable to him with res- 

Fnoii JV D} V C3USed t0 him - The Admiralty Civil 
tion tha/fl W r h i m Q0 J ,ce T as *s$ued took up the posi- 
rieht of th! iT n u a 5 i* d , oes biDd the Crown in 

H?ah rl * k U °u klQ 8 dorn - On a reference to the 
High Court by the Commissioner. 

The CrAwlf ?c ase ?T 0t h dealt with under the Act. 

JS n ?l bound by a statute unless expressly 

“n haht onh? n b >Tr- Sai T imp!ication - The Crown 
Inr! ? ht f ? e C01 ted Kingdom is not bound by any 

Indmn enactment however valid and binding it might 
be on the Crown in right of the Federation or Pro- 
vmces of India. After the Indian Independence Act, 

Sovereign « H !, he * iatUre of a £ cla >m against a foreign 
nothfn the u 0rn!t , y of inte r D ational la v can- 
P; oce eded with, unless the foreign Sovereign 

1951°M'd y wSi l ° '. Ur ‘ sdiction of the Court. 

Mad W N 391 : 64 Mad L W 659* (lQ'Jli 9 

1931 M,d *» W4 A) 
SECTION 28 

tiwoff 8 ~ BeCe,Pl amountin « contract—Registra- 

A recent obtained from the dependent of a deceased 
workman for an amount of lump sum paid bv the 

28 Agreement to pay compensation to injured 

S 08to£ ? 6 S!! tra 5° D M° f " f rocedur0 laid down by 
t.' 7 f,Jo.be foliowed-No such procedure followed— 

Jurisdiction of Commissioner—He cannot by.pass the 

specific procedure. (1962) 4 Fic L R 340 iViqpoi q 

Gui L R 197 : (1962) 2 Lab LJ187 AIR IQfifr ? 

262 (265, 280) (Pt C) (ft 6). 1962 Gui 

r 5 rr ) y «% k r,?H c cRr7^ ,ion Ruies 

(d) j 30 " Reasons for refusal to 

AIR 1955 N UC (MTdh^ 8 lTia. eDt mUSt be stated ' 

SECTION 30 
SYNOPSIS 

(Workmen’s Compensation Aot (1923' S. 30 ) 

1. Powers of High Court. 

2. Question of law. 

3. Findings of fact. 

(A) Interference in appeal. 

4. Appeal. 

5. Third Proviso. 

6. Subjection (I) (e). 
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7. Limitation. 

8 . Revision. 

9. “Otherwise”—Meaning of. 

1. Powers of High Court. 

—Ss. 30,2 (1) fn) (ii) and Sch. II, Cl. (xxvi)-Appel- 
Iant transporting goods of his saw-mills by railway- 
work of loading wagons entrusted to contractor — 
Goods stored in railway siding—Contractor engaging 
applicant for handling and transporting goods at 

V dl ”|-,. Ap P' ic “f if workman employed by 
appellant Finding by Commissioner — High Court 
cannot go into that question of fact. See Workmen’s 
?ZTfi) ( 0 1923), S. 2(1)(n)(ii). AIR 196 3 

- S. 30 (1), Proviso 1 — Interference in appeal — 
Crounds-Judgmentof Commissioner suffering from 
serious and substantial errors of law - Interference 
field mevitabie. (’65) 67 Bom L R 735 : (1965) l Lab 
LJ 5o4 : 1966 Mah LJ 220i 1966 Fac LR 345 (Bom). 

, L S j 3 ? ^ y ; ^ e . co °d Proviso, 17,19,21 - Agreement 
ercln'dinffa deC ‘w n of Commissioner, thus impliedly 
S I 7 nf ol^lv 0 ? h,s , d ® dsion ' does not infringe 

I. 17. All '1964 Ca°i r 9nSB) Pe0SJ ' i0n Act (I923 >' 
—S. 30-Loss of earning capacity of iofured work- 

to Refe£"S^ 

"or! Ac?X° M 

S. 30—Decision of single Judge on appeal against 

hTn d -^ nd n r Compensation Act—Appeal 

to Division Bench bed does not lie Spa T attar* p 

(Punjab), Cl. 10 . (1957-58) l ” 3 F ? R 6 

~ S - 30-Powers of High Court in appeal—It I, open 
to it to examine question of law or whether ikJ P • 

f h vi f enc0 for CommissioneT to come to ‘conclu! 
sion that accident did not occur in course of and ah» 
of employment. AIR 1955 NUC (PunJ) 1603 d 

ITT 8 :, 30 / 1 ) (a)—Order for payment of fixed sum- 

S P 30 oi LTn? c° T e l ! witbiD the meaning of 
(1923), S. 4. AIR 1937 RaTm 05 Q>mp0mation Act 

2 . Question of law. 

—S. 30(1), Proviso-'Substantial question of law’ 

J h ® P“ ras ? ‘substantial question of law’ as used in 
the proyrsn to sub.s. ( 1 ) of S, 30 of the Workmen'? 

Compensation Act must be given a wider . S 

troo than what is attributed to it under S 110 Sd? 

aisrs ®,* r '"" ‘™ y. 

SJu?sjssr.seat 

g-i i ■« Wise'S 

—S.30 - Q ue 5 ti°n of law - Finding oof based on 

Bnd^of fact’Vrrived’at'bMhe 

Workmen's Cou.pens.Uon Sin, foT 
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course of employment and that workman’s death 
was due to strain of work—No question of law is 
involved See Workmen’s Compensation Act (1923), 
S. 3. (1963) 1 Lab L J 203 (Ker). 

-S, 30 (l)-Q»iestion 0 f ] aw _ Question of legal 

evidence —Credibility of witnesses-Interference. 

The question whether there was any legal evidence 
in support of the finding arrived at by the Commis¬ 
sioner on the questions ot fact would be a substantial 
question of law. So far as the credibility of the evi* 
dence of witness is concerned it is a matter for the 
Commissioner and not for the High Court sitting in 
appeal over his order. 1959 K L R 47. 


-S. 30 (1). Proviso—Scope of—Interlocutory order 

of Commissioner—Appeal. 

No appeal lies from an interlocutory order of the 
Commissioner which does not fall within any of the 
clauses (a) to (e) of S. 30. 1958 Jab L J 260. 

-S. 30, First Proviso—Substantial question of law 

—Non-compliance with provisions of R. 51 (2) of 
Workmen’s Compensation - Rules (19331 is substantial 
question of law. Madh B L R 1956 (Civ) 201 : 1956 
MBLj (H C R) 783. 

-S 30. First proviso—Substantial question of law 

—(Constitution of India, Art. 133) — (C. P. Code 
(1908), S. 110). 

Section 30 provides for an appeal against the order 
of Commissioner only when there is a substantial 
question of law involved in it; when no such question 
is involved the appeal cannot be entertained. 

A question of law can be said to be a substantial 
question of law only when there may be some doubt 
or difference of opinion. ILF (1953) M B 167 j AIR 
1934 Madh B 59 (60, 61) (Pt A) (Pr 3). 


--S. 30 (1), Proviso—Substantial question of law— 

Power to go into questions ofifact — (Mysore) Work¬ 
men’s Compensation Act, S 29. 

When once an important point of law arises, points 
of fact also can be gone into in the appeal The ques¬ 
tion whether from the evidence on record, the Com- 
missioner was justified in arriving at the finding as to 
the wilful disobedience to R. 126 of the Mining Rules 
with legal effect of depriving the petitioner of com¬ 
pensation is a substantial point of law involved in the 
appeal and while deciding it questions of fact also 
could be gone into. Case law discussed. (49) 29 
Mys L J 171 1 54 Mys H C R 486 (DB). 

_S. 30 — Whether deceased was a ‘workman’ is a 

substantial question of law — Wrong application of 
law to the question — Interference in appeal is justi¬ 
fied and necessary. AIR 1933 Cal 63, Distinguished 
1963 Cur LJ 470 i AIR 1964 Punj 315 (317, 318) 
(Pt B) (Pr 5). 

__s. 30—‘Substantial question of law’—Misdirection 

on Question of law is covered by the expression. 
(1961) 1 Lab L J 494 , (1960) 1 Fac L R 508: 
(1960.61) 18 F 1 R 428: AIR 1960 Punj 573 (575) 
(Pt D) (Pr 8) (DB). 

_S 30-Question of law—Ascertainment of mean¬ 
ings of phrases ‘arise out of’and‘in course of em¬ 
ployment’ used in S. 3, is question of law. AIR 1955 
N U C (Punj) 1603. 

_Ss. 30 and 2 (1) (n)— Substantial question of law 

—Question whether employment is of casual nature 
or ior employer’s trade or business, for purposes ot 
S 2 (1) (nt — Question is essentially one or tact and 
not of law — It can in no case be considered a sub¬ 
stantial question of law - It is, therefore, not open to 
appellant to contest finding on that question in 
appeal under S. 30. See Workmen’s Compensation 
Act (8 of 1923), S. 2 (1) (n). AIR 1961 Raj 45. 


-S. 30—Substantial question of law — Findiog of 

fact by Commissioner — In appeal appellate Court 
will interfere if it is based on no evidence. 195ft 
Raj L W 355. 

-S. 30—Substantial question of law. 

A challenge to the legality of the procedure ad¬ 
opted by the Commissioner would constitute a good 
ground for the appeal. (1956) 1 Lab L, ] 43 j 1956 
Ker L T 69 r ILR (1955) Trav-Co 935 : AIR 1956 
Trav Co 55 (55) (Pt A) (Pr 2) (DB). 

3. Findings of fact. 

(A) Interference in appeal. 


3. Findings of fact. 

—Ss. 30, 19, 23 — Objections when to be taken — 
Unless objection is taken before the Commissioner 
and he has an opportunity of considering the same, 
parties would not be allowed to raise the same at the 
later stages of the litigation, particularly, objections 
which are dependent on findings of fact — See Work¬ 
men’s Compensation Act (8 of 1923), S. 19. AIR 1962 
Andh-Pra 69. 

—S. 30—Queslion whether person is workman or 
not is one of fact. (1953) 1 M L J 557 : AIR 1954 
Mad 218, Foil. (1961) 2 Lab L J 260 (Andh-Pra). 


——S. 30—Question of fact. 

Whether the railway which carries the city’s refuse 
is the property of the Corporation or is an indepen¬ 
dent organisation is a question of fact. (1955 56)8 
F J R 439 : AIR 1955 Cal 307 (309) (Pi C) (Pr 6) 
(DB). 

-Ss. 30 and 2 (1) (n) - Question of fact-Opera* 

tions whether agricultural. 

The plea that the operations were agricultural 
operations and therefore workers employed in them 
could not be ‘workmen’ obviously raises issue of fact 
which cannot be allowed to be raised for the first 
time in appeal against the orders of the Commissioner. 
58 Cal W N 751 i 94 Cal LJ 49 : AIR 1955 Cal 105 
(106, 107) (Pt A) (Pr 5) (DB). 


-S. 30—Question of fact. 

>er Chakravartti, C. J. - It is doubtful whether a 
»stion of fact which is one entirely unrelated to 
question of law urged is at all^roissib'e Id an 
>eal under S. 30 of the Act. AIR 1955 N U C (Cal, 
>3 (DB). 

-S. 30 — Appreciation of evidence — Question of 

disaDDreciation of evidence or insufficiency of 
dence is not a question of law, though the absence 

evidence is. If the evidence did :do= ^d * that 
mmissioner, it can by no means be contended m 
was bound as a matter of law to believe that 

ice. A I R 1955 N U C (Cal) 2863 (DB). 

-S. 30—Fit ding of fact - Finding as to nature of 

s of use of thumb. . 

:he finding of the Commissioner that 

tial or permanent lo s of use of thum g 

: involving any substantial point ® f ^ ^ e l n { 0 f 

» * he Sciv by 3 /: SSPSSft* 

ie ml aTr 19 B 57M.dh 5 B 170 (177)(Ft B)(Pr W 

>sti0D— Order does not fall under b. * fa filed 

n to finding can be taken when PP« ^ g L R 

Host final order of compensation. Marino 

56 Civil 347 i 1950 Madh B L J 968. 

-S. 30 (1), Proviso—Question of fact. 
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No appeal under S. 30 can be admitted because of 
a wrong finding of fact based on (disappreciation of 
evidence. AIR 1962 SC 1314, Foil. AIR 1949 Mad 
462, (1948) 2 Mad L J 639, Rel. on. (1964) 66 Punj 
L R 601. 

-Ss. 30, 3 — Question of fact — Question whether 

workman was forbidden to go to site is question of 
fact—Finding thereon will not be interfered with by 
High Court. AIR 1955 NUC(Raj) 4038. 

4. Appeal. 

-S. 30—Appeal—Finding contrary to evidence. 

It is true that in appeals against the decisions of 
the Commissioner for Workmen’s Compensation the 
High Court is bound by the findings of fact and the 
appeal only lies on substantial question of law. 
3ut the finding of the Commissioner must be based 
on evidence, and if the finding is contrary to evi¬ 
dence, then the High Court is not bound by those 
■.findings. ILR (1954) Bom 353 i 55 Bom L R 924: 
AIR 1954 Rom 180 (181, 182) (Pt F) (Pr 5) (DB). 

-S. 30—Principle of S. 30. 

The principle of S. 30 is that if the appeal be such 
Chat by it the workman's right to the compensation 
awarded to him is placed in jeopardy, security for 
the workman must be provided for by the deposit 
of the amount of compensation and such a deposit 
would be essential to the maintainability of the 
opo°al. 58 Cal W N 488 : AIR 1954 Cal 453 (454, 

• 455) (Pt A) (Pr 11) (DB). 

-S 30 (1) (d)—Applicability. 

S. 30 (1) (d) contemplates an appeal which raises 
a question between the person indemnified and the 
indemnifier without in anv way placing the award 
itself under challenge. If the award itself is brought 
into issue, the appeal will be an appeal against an 
order awarding compensation and it will be in part 
at least an appeal under Cl. (a), although it might be 
an appeal under Cl. (d) as well. 58 Cal VV N 252 i 
ILR (1956) 2 Cal 530 j AIR 1954 Cal 453 (454, 455) 
(Pt B) (Prs 11, 12) (DB). 

_S. 30 — Right of employer to file appeal against 

order of Commissioner paying compensation to one 
claimant. See Workmen’s Compensation-Act (1923), 
S. 10-A. AIR 1955 NUC (Nag) 1580 (DB). 

_S. 30 (1) (a) — Appeal — Order for payment of 

lump sum. 

Held, that order of the Commissioner directing the 
employer to pay a sum ol Rs. 2,000 to the claimant 
as compensation was one for a lump sum compen¬ 
sation. Therefore, on that ground alone, the order 
tn he held as appealable under b. 3U(l)(a). 
(1956) 10 F J R 423 : 1958 B L J R 288. (1957) 2 
Lab L J 522 : AIR 1956 Pat 299 (301) (Pt A) (Pr 6) 

(DB). 

_30 (1) (a)— Defective order—Appeal. 

Although an order of the Commissioner is defective, 
-the appellant cannot be deprived of h, s statutory 

right of an appeal on account of this de.ect. AIR 
1951 Pat 260 (261) (Pt A) (Pr 3) (DB). 

5. Third Proviso. 

_c on (l)i Proviso 3 and ( 3 )—Appeal—Certificate 

of deposit not produced within time —Appeal is 
barred — Condonation of delay — (Limitation Act 

° Having regard to Proviso 3 to S. 30 'll of the Act 
a memorandum of appeal by an employer presented 

Skres-SK;. a if par 

.AIR 1957 Him Pra 26 (27) (Prs 8, 11). 


——-S.30, Third Proviso—Third Proviso is mandatory 
(1964) 6 Orissa J D 9 i 30 Cut L T 181 1 (1984)9 
Lab L J 527 (Orissa). 

-S. 30 (1), Third proviso—Deposit-Necessity. 

The principle of S. 30 is that if the appeal be such 
that by it the workman’s right to the compensation 
awarded to him is placed in jeopardy, security for 
the workman must be provided for by the deposit 

of the amount of compensation and such a deposit 
would be essential to the maintainability of the 
appeal. The proviso is mandatory and not merely 
directory:.(1959) 1 O I D 122 : ILR (1959) Cut 404 : 
AIR I960 Orissa 39 (40, 41) (Pt A) (Pr 3). 

——S, 30 (1), First proviso — Substantial question of 
law. 

The phrase ‘substantial question of law’ for the 
purpose of S. 30 of the Act should be construed to 
cover even a case in which the Commissioner has 
clearly misdirected himself on question of law such 
as where he awards compensation without having a 
notice of the proceedings served on the employer. 
(1959) 1 O I D 122 « ILR (1959) Cut 464 i AIR 1960 
Orissa 39 (41) (Pt B)(Pr5). 

-S. 30 (1), Proviso 3 and S. 30 (2) and (3) -Delay 

—Condonation—(Limitation Act (1908), S. 5*. 

Held, that there were not sufficient grounds for 
condonitioa of dehy in filing apoea' with the neces¬ 
sary certificate. 1958 BLJR 726 : AIR 1959 Pat 112 
(113) (Pt A) (Pr 3) (DB). 

-S. SO (1). Proviso 3 and S. 8 (2)—Appeal must be 

accompanied by Commissioner's certifica'e - Certi¬ 
ficate must comply with S. 8 (2) and Rules made 
thereunder — (Workmen’s Compensation Riles (Ad¬ 
apted in Bihar) Rule 9). See Workmen’s Compen¬ 
sation Act (1923), S. 8 (2). AIR 1959 Pat 112 (DB). 

_S. 30 (1), third proviso-Appeal not accompanied 

with the certificate—Effect. 

Per Ahmad I. — The proviso to S. 30 (1) of the 
Act on a true construction demands that the certi¬ 
ficate should be filed along with the memorandum 
of appeal as an essential part of it. In other words, 
an appeal as contemplated by it cannot be said in 
law to be an appeal unless it is accompanied with 
the aforesaid certificate of the Commissioner. 1 he 
filing of a memorandum of appeal cannot by itsei 

amount in law to a formal presentation of an appeal 

unless the memorandum of appeal is accompanied 
with the certificate referred t° > n r , th 1 e D pr ?^ s0, voLi 
1951 Pat 260, Not foil. (1950) 10 F J R 
B L J R 288 : (1957) 2 Lab L I 522 i AIR 19ob Pat 

299 (301, 302) (Pt B) (Pr 7) (DB). 

6. Sub-section (1) (e). 

c onnwel Second Proviso-Agreement between 

^an iid ’hi^wner under Merchant Shipping 

jarisdhJHorfinider^provisoTo's’.^U^ 1 ^^®^®^^^ 
of any agreement between patties^ A d f 

oTpSion accident aro. on, cUnciia 

SK&WSrttlX). ^viso. AIR 1964 Cl 
* C go m lei —Reasons for refusal to register 

memorandum of agreement must ba stated S 
Workmen's Compensation Act (L9M). 

AIR 1955 NUClMrdh B) 1316. 

7. Limitation. 

_s. 30 —Limitation - Starting point - Object of 

pliance with the order before appealing ag 
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WORKMEN’S COMPENSATION ACT (1923), S. 32 


troversy regarding the main facts and the points at 
issue were mostly questions of law, no prejudice 
could he said to have been caused by the failure to 
frame issues 1953 All LJ 652: (1953) 2 Lab L J 
682 » AIR 1939 All 5S6 (588, 589) (Pt E) (Pr 11). 

-S. 32—Pules under, by Andhra Pradesh—R 40 — 

Simultaneous hearing of petition — Two petitions by 
workman on same date for compensation for two 
injuries out of two different accidents in course of 
employment — Commissioner passing single award 
fixing lumpsum compensation—Held, the award was 
unsustainable. ’See Workmen’s Compensation Rules 
(Andhra Pradesh), R. 40. (1965) 1 Andh L T 219 : 
(1965-66) 29 F J R 62 : AIR 1966 Andh Pra 99. 

-Ss. 32, 3. 6, 17, 19 and 22—Rules under S. 32— 

R. 48 —Forms K L and M—Compensation payable in 
respect of particular injury settled either by award 
or agreement—Second application for compensation 
on ground of aggravation of same injury is not main¬ 
tainable— (Interpretation of Statutes). See Workmen’s 
Compensation Act (8 of 1923), S. 22. AIR 1955 Cal 
616 (DB). 

—Ss. 32 and 23—Rules under S. 32, R. 41—Dispute 
as to apportionment of compensation among alleged 
dependants of deceased — Mode of inquiry—Order 
passed without conducting proper inquiry cannot be 
sustained. See Workmen’s Compensation Act (8 of 
1923), S. 23. AIR 1960 Ker 223 (DB). 

_S. 32—Rules under — Workmen’s Compensation 

Rules, R. 20—Form of application—Irregularity in. 

The Legislature did not intend that a claim should 
not be entertained or enquired into, or that no com¬ 
pensation should be granted, unless the application 
were in strict form. If, therefore, there be any irregu¬ 
larity in the form of the application the claim for 
compensation cannot be rejected. ILR (1953) MB 
167 i AIR 1954 Madh B 59 (61) (Pt C) (Pr 6). 

_S. 32—Rules under—Workmen’s Compensation 

Buies! R. 25 —Preliminary inquiry is discretionary. 

Buie 25 of the Workmen’s Compensation Rules 
gives a discretion to the Commissioner to hold a pre¬ 
liminary inquiry. The rule does not make it obliga¬ 
tory to hold a preliminary inquiry in every case. I LB 
(1953) MB 167: AIR 1954 Madh B 59 (61) (Pt D) 

(Pr 7). 

-—S. 32—Rules under. 

A failure to seDd a copy of the application for a 
i _ l,. .Up pmDlover is not such an irregularity as 
, C Xat ILR 1S (1953) M B 167 : AIR 1954 

Madh B 59 (61) (Pt E) (Pr 8). 

S 32-Rules under-Workmen’s Compensation 
Br. 28 and 3l - Non-compliance with pro- 

^Rule 31. Workmen’s Compensation Rules, clearly 

• ?• Vc lhat the claim is to be decided as far as pos- 
mdicates th Where the conduct of the em* 

s, , ble ,n T ,v sh0 ws\hat he wanted to prolong the 
ployer clear y ec j<j 0n there is no justification to 

c 32 (2) (c) — Bihar Workmen’s Compensation 
M«*. Pule 28 —Scope—Non-compliince—Effect on 

proceedings. 


W here in a workmen’s compensation proceeding a 
show-cauee notice is issued to the employer concern 
and the concern files a written statement challenging 
the liability claimed by the workman, the proceeding 
becomes a contested one. In such a case the pro¬ 
cedure aid down in Rule 28. Workmen’s Compensa- 
tion Rules should be followed. And if this rule is not 
followed and the judgment is pronounced without 
frammg any issue, the procedure thus adopted is not 
in accordance v/ith law and is vitiated. 1958 B L J R 
383 : AIR 1958 Pat 540 (541, 542) (Pr 4). 

SCHEDULE 1 

—-Sch. 1, S. 2 (1) (J) (c) (ii) - Crippling of leg - 
Compensation—Proof. 

Schedule 1 mentions loss of leg at or above the 
knee, but not any crippling of the leg. But it is ob¬ 
vious that the Act contemplates other instances of 
permanent partial disablement, resulting from injury 
than those specified in the schedule. This is apparent 
from sub. Cl. (ii) of S. 4 (1) (c). A strict construction 
of the rules of course imposes a duty on the Court to 
find that there should be proof to the effect that as a 
result of the permanent partial disablement, (i) earn¬ 
ing capacity of the workman was reduced in every 
employment; and (ii) which the workman was cap. 
able of undertaking at the time of the accident. But 
an enquiry of this nature is more or less in the nature 
of a guesswork. That being so, although the evidence 
adduced by the workman on the point is not as full 
as it should have been, it would not be in the interest 
of justice to send back the case for fresh materials 
and for reconsideration of the matter by the Commis¬ 
sioner. AIR 1959 Assam 10 (12, 13) (Prs 4, 5) (DB). 

-Sch. 1 and S. 4 (7) (c) (ii)—Accident to workman 

—Injury caused—Loss of organ—“Suspensory award’* 
61 :Cal W N 352 : ILR (1958) 2 Cal 63 : AIR 1957 
Cal 601 (604, 605) (Pt C) (Prs 14, 16) (DB). 

—Sch. 1—Loss of 4 fingers, except thumb — Com¬ 
pensation. 

If four out of five fingers are lost the presence of 
thumb alone unaided by any other finger can hardly 
be said to be of any substantial use. One can appre¬ 
ciate the use of thumb if there be at least one more 
finger. But when no other finger than the thumb is 
left the percentage of earning capacity nxed by the 
schedule at 25 P. C. is hardly just. However that is, 
the percentage fixed by the statute ough to be fol- 
lowed. AIR 1949 Cal 295, Rel. on B L £IW50 (Civ) 
364 i 1956 Madh B L J 938 : AIR 1957 Madh B 170 
(177) (Pt A) (Pr 13). 

_Sch. 1—Loss of earning due to loss of one leg in 

motor accident - Fifty per cent of normal earning if 
proper measure. See Tort—Damages. 1962 JabLJ 
852. 

SCHEDULE 2 

_Sch. 2—Person employed to cut sabai grass is not 

workman. See Workmen’s Compensation Act (1923)> 
S. 2 (1) (e). AIR 1955 Cal 105 (DB). 

SCHEDULE 2, CLAUSE 1 

-Sch. 2, Cl. (i) read with S. 2 (n) - "Workman" 

-Conservancy -coolies doing duties connected with 

lorry—Test. 

Whether or not a particular employee is a workman 
must be decided by reference to the duties performed 
by him. There is no genus or species of employees, 
goiDg by the name of conservancy coolies and havmg 
known, ascertainable or invariable duties. 

Held, th 3 t the expression “in connection with in 
Cl (i) of Sch. 2 was of wide content and that the 
person being clearly employed in connection with 
the operation of the vehicle was covered by Cl. ( 1)0 
Sch. 2 and was clearly a workman. 5o Cal W M 
and AIR 1955 Cal 306, Distinguished. (19o7-58) 13 
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F I R 313 : ILH (1958) 2 Cal 563 r AIR 1957 Cal 653 
(655) (Pr 8 ) (DB). 

-Sch 2, Cl. {I) — Business of public carriers- 

Person employed for loading and unloading is not 
workman. See Workmen’s Comoeosation Act ^ 1923), 
S. 2 (ll(n). AIR 1955 Cal 367 (DB). 

-Sch. 2. Cl. (1) and S. 2 (n) - "Workman” - 

Checker of lorry held workman under S. 2 (n) read 
with Sch. 2. Cl. (1). See Workmen’s Comoensation 
Act (1923), S. 2 (n). 1962 Ker L J 21. 

-Sch. 2, Cl. (1)—Motor driver. 

A driver of a motor bus is a workman within the 
meaning of the Act. (1949-50) F J R 267 s ILR (1950) 
Cut 60 i AIR 1950 Orissa 207 (208) (Pt C) (Pr 8 ) 
(DB). 

SCHEDULE 2. CLAUSE 2 

—Sch. 2, Cl. (ii) — Scope — It is not necessary for 
the purpose of satisfying the definition of "workman” 
that the deceased should be working in the manu¬ 
facturing process itself. See Workmen’s Compensa¬ 
tion Act (1923), S. 2 (1) (n). AIR 1954 Bom 180 (DB). 

——Sch. 2, Cl. (ii) —Manufacturing process as defined 
in S. 2 (g) of Factories Act. 1934 — Worker employed 
in printing press—Sch. 2, Cl. (ii) if applies. See Work¬ 
men's Compensation Act (1923), S. 2 (1) (n) (ii). AIR 
1955 Cal 306 (DB). 

—Sch. 2, Cl. (ii)—Scope. 

All that Cl. (ii) requires is that ten or more persons 
must have been employed on any day of the preced¬ 
ing twelve months. Hence, it is enough for the appli¬ 
cation of this clause when the proprietor in his evi¬ 
dence states that he employed eight men in the 
Press, but occasionally three more men were em¬ 
ployed- (i 955 - 56 > 8 F J B 424 , AIR 1955 Cal 306 
(307) (Pt B) (Pr 5) (DB). 

Sch. 2, Cl. (ii)—Scope — Person to be workman 
must be working within premises mentioned in the 
clause. 

What Cl. (ii) contemplates are persons employed in 
P rem > 5es where the manufacturing process is car¬ 
ried on. It does not cover persons who may be con¬ 
nected with a concern which carries on a manufac¬ 
turing process, but who, so far as they themselves are 
concerned are employed in outdoor work The 
governing provision in the clause is that the persons 
oontemp]lated by it must be employed in premises of 
a certaio kind and the clause then proceeds to say 
what the premises must be like. Persons working 
within such premises though not employed in the 
manufacturing process proper, are within the defini- 
tlon, but persons working outside are not, though 
they may be serving the concern. 58 Cal W N 751 • 

( 9 Pr 5 ) (DB ) 49 ! A1R 1955 ° al 105 (106 ’ 107 )(Ptcj 

Cl; (10 -Reference to Factories Act 1934 

^Tfi 97 ^^! C fl U^ fi? g /^ es AT (Genera, CUuies Act 
(1897), Ss. 0, 8 )-(C. P. Coda (1908), Pre.) — (Inter¬ 
pretation of Statutes-Repeal). nuter- 

He was entitled to be regarded as a workman 
because the Factories Act of 1934 was repealed and 

vTr u D e ofl sVe® A , Ct r,° f 19 f 8 and , (herefore by 
* ?’ ~ General Clauses Act, references in the 

Workmen s Compensation Act to the Act of 1934 
rwwJ construed as references to the Act of lQds 
• 7 nrP a i * 971 ^ 8 Gfl l W N 560 i ILR (1950) 2 C«i 

S^MDB) 1954 ^ 484 < 485 ’ «•> (PtAMPrse 0 *! 

2 ’ CI, D (il) f ,s stood 0n 10-2-1938), S. 2 (1) 

(l) ( D ) ee Ala°l9“4 My, MTDBr i0n A °' (1923 >' S ‘ 2 


■Sch. 2 (ii) and S. 2 ( 1 ) (n) — "Workman” — Who 
is— Person employed in any capacity connected with 
a manufacturing process is a workman — Person em¬ 
ployed for lifting articles and for sweeping in a mill 
is a workman. See Workmen’s Compensation Act 
(1923), S. 2 (1) (n). (1961-62) 21 F J R 14 (Punj), 

SCHEDULE 2. CLAUSE 8 

-—Sch 2. Cl. (viii) (c)—Workman— Definition of— 
Employee taking traffic census before repairs or con- 
sjruction of road — Employee not a workman. See 
Workmens Compensation Act (1923) S. 2 (1) f n ) 
1904 All LJ 851. 1 n * 

—Sch. 2 (viii) (a) and S. 2 (l) (n)-'More than one 
storey —Meaning of — Minimum number must be at 
least two complete storeys. See Workmen’s Compen- 
sahon Act (1923), S.2(l)(n). AIR 1961 Madh?Pra 

-Sch. 2 (viii) (a) and S. 2 (!) (n)—Height of build- 

rng - Burden of proof - Burden is on applicant to 

show that the building is of the required height See 
uSl [ Ma D dh-Sa m 34 e 9. Sa,i00 A<2 ,1923) ' 2 (1 » W*« 

-Sch. 2 (viii) (a)—Findings of fact. 

The mason employed in the construction mm** 
within Sch. 2 of the Act. See Workmen’s 
tion Act (1923), S. 30. AIR 1957 Madh P« 49 P (DB)’ 

7 Sch w 2, P*' ^ V ,'"Vr Application for oompensation 
under Workmens Compensation Act—Government 
neither taking plea that the claimant was not a work 
man under -Sch. 2, Cl. (viii) nor placing sufficient 
materials before Commissioner of Labour - Covert 
ment cannot urge that point for first time on appeal 

hi Wh ‘ •j WOrk ' ng-Dec ? ased he ' d TO* workman 
and h,s widow was entitled to comoeosation See 

1994 Pun n i S 3?5 mPenSati ° n A ° f ,1923) ' S ' 2(1 ) (Hi! AIR 

SCHEDULE 2, CLAUSE 10 

Sch. 2, Cl. (x),(xvi) and S. 2 (] )(n)—Agriculturist, 
employmg person to excavate old well S i™ * 

wh£h SUPP K Such em P ,0vee killed bl a| ofpioe 9 

wh.cl, was being put up while working ioside wel - 
Employee held "workman” — Case held anl/ T l 
C l. (xvi) and also Cl. (x) of Sch Se/vJES * 1 b - y 
Compensation Act S. 2 (1) ( n ). AIR 1952 Sa^mm 

SCHEDULE 2 , CLAUSE 12 

City's^fuse^VVorkman enfployeTin^fa'no^emDlo^ 13 ^ 

“S,™ 2 a (l) AIRWSSCM 3wlDB) ati0 ° A ° l 

' t d min is t ra tion ?” 0 “ fU,fi " iD * with 

by'theCorporati^n'which^oubl'be sai^tobT^lfifl 3 

and not an administration owned bv th« r ,Slration 
itself. (1955-50) 8 F J R 439 , A ?E ™ Ration 
(309) (Pt B) (Pr 6) (DB). AIR 1955 Cal 307 

SCHEDULE 2, CLAUSE 10 

man-Ml C n^Xd C frp a ,a^ P 'r a r„r”-‘, Work - 

up agricultural well - He is a 131 n c ewI V dug 
Madh Pra267. Sati ° n A " ,1923) ' S ' 2 

iff ,“ d - 

to increase water supply — Such em5? Vate i 0 !? weI1 
(all of pipe which was «JW by 
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inside well—Employee held "workman” — Case held 
governed by Cl. (XVI) and also Cl. (X) of Sch. 2. See 
Workmen’s Compensation Act (1923), S. 2 (1) (n). 
AIR 1952 Sau 74 (DB). 

SCHEDULE 2, CLAUSE 26 

-Sch. II, Clause 26 and S. 2 (1) (n)—‘Workman’— 

Person employed for writing accounts purchasing 
stocks and arranging for their export not covered by 
by Sch. II, Cl. 26. See Workmen’s Compensation 
Act (1923), S. 2 (1) (n). AIR 1962 Andh Pra 177 
(DB). 

-Sch. II, Cl. 26 and Ss. 2 (1) (n) (ii) and 30 — 

Appellant transporting goods of his saw-mills by 
railway—Work of loading wagons entrusted to con¬ 
tractor—Goods stored in railway siding — Contractor 
engaging applicant for handling and transporting 
goods at railway siding — Applicant if workman 
employed by appellant—Finding by Commissioner — 
High Court if can go into that question. See Work¬ 
men’s Compensation Act (1923), S. 2 (1) (n) (ii). AIR 
1963 Assam 7 (DB). 

-Scb. II. Cl (xxvi)—Place where goods are stored 

may be small or big like a warehouse. 

If the place in which a person is engaged, in handl¬ 
ing goods is a place where goods are stored, the 
definition contained in clause (xxvi) is satisfied whe¬ 
ther such place bears any similarity to a warehouse 
or not. 

No aid to the construction of clause (xxvi) can at 
all be derived from clause (iii). AIR 1955 N U C 
(Cal) 2863 (DB). 


Sch. II, Cl. (xxvi), sub’d. (a)—Workmen. 

Where it was found that the deceased was em¬ 
ployed in the handling of goods at the shop of the 
appellant where his merchandise was stored that 
more than ten persons had been employed at that 
place within the preceding twelve months and that on 
the day and at the time of theoccurrence the deceased 
was actually engaged in feeding the weighing scales 
by dragging bags of oilcake from where they lay 
stacked there could thus be no doubt that the decea¬ 
sed was a ‘workman’ within the meaning of sub¬ 
clause (a) of clause (xxvi) of Sch. II to the Act. AIR 
1955 N U C (Cal) 2863 (DB). 

-Sch II Clause 28 and S. 2 (1) (n)—It is enough if 

workman has to work within precincts — Accident 
taking place outside precincts where his employment 
takes him—Case falls under Item 26. See Workmen’s 
Compensation Act (1923), S. 2 (1) (n). AIR 1963 
Mad 188 (DB). 

_Sch. II, Cl. 28—‘Within precincts of’, meaning. 

The phrase ‘within the precincts’ does not restrict 
the area of operation by the workman to the area 
contained within the four walls of the warehouse. It 
includes the space that may be required for the load- 
ing and unloading of goods within warehouse or 
without the warehouse. (1953) 1 .Mad L J 5o7 : 1953 
Mad W N 273 i 66 Mad L W 440 : A I R 1954 Mad 
218 (220) (Pt C) (Pr 9). 

SCHEDULE 2, CLAUSE 28 

_Sch. II, Cl. 28 and S. 2 (n) - Case falls under 

Item 28, only when the vehicle is one mechanically 
Dropelled:— Clause has no application when vehicle 
E one driven by bullocks - See Workmen s Compen- 
sation Act(1923), S. 2 (n). AIB 1963 Mad 188 (DB). 

SCHEDULE 3 

_Sch. Ill — Occupational disease — If includes 

insanity. . , . , . 

Insanity and allied disorders are not to be found in 
the list of occupational diseases, enumerated in 
Sch III. The expression ‘compressed air illness 
would not include insanity. A I R 1957 Him Pra 33 
(34) (Pt A) (Pr 4). 


SCHEDULE 3, PART B 

-—Sch 3, Part Band S. 3 (2) — First entry in right 
hand column — ‘‘Any process involving the use of 

c o 1 orKmen’s Compensation Act (8 of 1923), 

S. 3 (2). AIR 1954 Cal 484 (DB). 


SCHEDULE 4 

-Sch. 4—Workman employed in foundry develop. 

ing neurosis and insanity — Compensation — Burden 
of proof—Burden ol proof lay heavily on the appel. 
lant. See Workmen’s Compensation Act (1923), S. 3 
(3). AIR 1957 Him Pra 33. 


-Sch. 4 and S. 4—Assessment of damages—Regis. 

ters of monthly payment maintained by employer 
but not produced — Commissioner can fix monthly 
wage of injured workman on basis of evidence of co« 
workers and President of Union of workmen—See 
Workmen’s Compensation Act (8 of 1923), S. 4. AIR 
1961 Ker 108 (DB). 

-Sch.;4—Temperory disablement—Compensation. 

The applicant entitled to receive the rightful wages 
of compensation till completely cured, for work, and 
also Rs. 50/. for medical treatment expenses — See 
Workmen’s Compensation Act (1923), S. 3. AIR 1956 
Trav Co 55 (DB). 


WORKMEN’S COMPENSATION RULES (1924) 

RULE 19 


-Fr. 19 and 41 and Provisos (a) and (b) — Appli¬ 
cation for compensation — Form of — Employer a 
partnership firm—Names of all nartners not necessary 
in cause title— Firm name sufficient—Interpretation 
of statute. See Workmen’s Compensation Act (1923), 
S. 22 (2) (c). AIR 1963 Cal 479 (DB). 

RULE 23 

—Fr. 23 and 25 — Examination of applicant by 
Commissioner — Not mandatory but discretionary. 
AIR 1955 N U C (Madh-Bha) 3693. 

RULE 25 


—R. 25 — Examination of applicant by Commis¬ 
sioner—Not mandatory but discretionary—See Work¬ 
men’s Compensation Rules (1924), R. 23. AIR 19o5 
N U C (Madh-Bha) 3693. 

RULE 41 

_Rr.41, Provijoa (a) and (b) 19-Workmen’s Com¬ 
pensation Act (1923), Ss. 22 (2) (c), 2 (1) (e)—Appli¬ 
cation for compensation — Form of — Employer a 
partnership firm-Names of all partners not necessary 
in cause title—Firm name sufficient — Interpretation 
of <tatutes. See Workmen’s Compensation Act (1923), 
S. 22 (2) (c). AIR 1963 Cal 479 (DB). 

WORKMEN’S COMPENSATION 
RULES (1933) 

RULE 51 


-P. 51 ( 2 )—Scope-Opportunity to ihow cauie — 
len neceisary. 

t will be; seen from the wording of S. 28 (d) of the 
irkmen’s Compensation Act and R. 51 (-) of the 
les that the question of the payment of any sum or 
ount over and above the sums specified in the 
eement can arise only after the Commissioner has 
sided to refuse to record the memorandum ot 
eemtnt. If iu order to enable him to come to a 
lclusion whether he should refuse to record the 
morandum of agreement on the ground ot tne 
dequacy of the sums specified in the agreement 
i Commissioner holds an inquiry into the question 

lether the amount agreed falls short ot tne 
ount payable to the employee under the provisions 
the Act and the Rules thereunder and if so to wMt 
ent, the inquiry cannot be said to be one J®'® 
der R. 51 (2). Madh BLR 1956 (Civ) 201 * 1950 

B L J (H C R) 783. 


WORKMEN’S COMPENSATION 

WORKMEN’S COMPENSATION RULES 
(ADAPTED IN BIHAR) 

RULE 9 

—R. 9—Appeal-Requirements of validity—Appeal 
must be accompanied by Commissioner’s Certificate- 
Certificate must comply with S. 8 (2) and rules made 
thereunder. See Workmen’s Compensation Act (L923), 

S. 8 (2). AIR 1959 Pat 112 (DB). 

WORKMEN'S COMPENSATION RULES 
(ANDHRA PRADESH) 

RULE 40 

—B. 40—Simultaneous hearing of petitions — Two 

f >elitions by workman on same dite for compensation 
or two Injuries out of two different accidents in 
course of employment—Commissioner passing single 
award fixing lump sum compensation — Held, tbe 
award was unsustainable-'Workmen’s Compensation 
Act (1923), S. 3. (1985-66) 29 F J R 62 : (1965) 1 An 
LT. 219i AIR 1966 Andh Pra 99 (lul, 102) (Pt B) 
(Prs 10, 12). 

WORK OF JOINT AUTHORSHIP 
See Copyright Act (1957), S. 2. 

WORK ON OR NEAR MACHINERY 

IN MOTION 
See Factories Act (1948), S. 22. 

WORKS COMMITEE 
See Industrial Disputes Act (1947), S. 3. 

WORKS CONTRACT 

Works contract — Agreement for embroidering 
sanes supplied by customer according to his instruc- 
k DS used in embroidery work pur- 

chafed by concern and embroidered saries returned 
with consolidated bill including service charges and 
cost of material — Though property in jari material 
passed to customer contract was simple contract of 
work -only and implied contract of sale cannot be 

interred - Not taxable transaction. See Sales Tax- 

Guj 253 (DB) TaX ACt (3 ° f 1953)> S ‘ 2 (6) ‘ AlR 1965 
WORKS OF DEFENCE ACT (7 of 1903) 

SECTfON 3 

“c * ?• “ Supersession of notification by another 
notihcatmn-Supersession is from date of second noti- 

fno, 10 V 9 bI,gati ?.° and liabilities accrued and 
^curred under earlier notification are unaffected by 

UMKTC(A102769 (§££“ ** (1897) ' ^ 8) ' AIR 

SECTION 23 

•—S. 23— Determination of compensation — Market 
value ascertainment of-Sales of similar property in 

methld ab °| U i k ID ? 0 tlme Is guide " ff no sales, best 

s. 23)^ AI R P J9 55'n l/cTtA11) 2 769'(DB)*/ ° ACt ^ 

value ha? »"7L^ e ^j r ™ ina ! i0 j 0 ^. com P eQs afi o n—Market 
be , determined-Land acquired when it 

bv nn SoM SUbj ?f 110 sam ® restriction as are imposed 

fall in v« n« n ~ It - CaD ? 0t be said lhat thefe wa? any 

j u w,ng t0 re& trictions and limitations 

(All) g 27^(DB) by D0W notification * AIR 1955 NUC 

"— s -23-Expert evidence — Though of great asdct 
ance in determining compensation, it has its limita" 

scone fi S ° 7 U abou 1 nds /r wil J‘ uncertainty and gives 

Aot 
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-S. 23 (e)—Scope — Applies where separate busi¬ 
ness is carried on premises acquired and by reason 
of fact that business has to be shifted to some new 
locality loss of income either permanently or tem¬ 
porarily results—(Land Acquisition Act(1894), S.23). 
AIR 1955 NUC (All) 2769 (DB). 

SECTION 38 

-S. 38—Revocation of Notification — Authority to 

revoke is Govemor-in-Council and not Secretary of 
State—Issue of Notification—Lease of property grant¬ 
ed by Nazul Officer acting for Secretary of State — 
Notification is not impliedly revoked by the grant of 
lease. AIR 1955 NUC (All) 2769 (DB). 

WORLDLY AFFAIRS 

Abandonment- of. 

See Hindu Law—Succession. 

WORSHIP 

See Specific Relief Act (1877), S. 42. 

Place of. 

—Injuring or defining of. 

See Penal Code (1800), S. 295. 

Suit in respect of. 

See Civil P. C. (1908), S. 9. 

WRECK AND SALVAGE 
See Inland Steam Vessels Act (1917), S. 00. 

WRITING 

See (1) Evidence Act (1872), S. 47. 

(2) General Clauses Act (1897), S. 3 (65). 

WRIT OF PREROGATIVE 

See Constitution of India, Arts. 32 and 220. 

WRIT PETITIONS 

See Constitution of India, Arts. 226 and 32. 

WRITS 

See (1) Constitution of India, Arts. 226 and 32. 

(2) Criminal P. C.(1898), S. 491. 

(3) Specific Relief Aci (1877), S. 45. 

Cantravention of fundamental rights. 

See Constitution of India, Arts. 32 and 220. 

WRITTEN DOWN VALUE 

Assessment of business, to income-tax. 

See Income-tax Act (1922), S. 10. 

WRITTEN STATEMENT 
See (1) Civil P. C. (1908), O. 8 

<;> Criminal P. C. (1898), Ss. 342 and 364. 

(3) statutory cross-references under “Practice 
—Pleadings”. 

Court-fees 

(1870 >‘ *■ 6 ' 19 ’ 7 «• I- 

Evidentiary value 
See Evidence Act (1872), S s . 3, 5. 

Criminal trial 

See Criminal P. C. (1898), Ss. 364, 342. 

WRONGFUL ARREST, RESTRAINT OR 
CONFINEMENT — SUIT FOR 
COMPENSATION 

See (1) Provincial Small Cause Courts Act (1887), 
Art* 35, 

(2) Tort. 

WH aff»™5 L ATrA CHMENT AND 
ARREST-COMPENSATION 

See !J> Civil P. C. (1908), S. 95. 

(2) Tort. 

WRONGFUL COMMUNICATION OF 
OFFICIAL SECRETS 
See Official Secrets Act (1923), S. 5. 
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WRONGFUL CONFINEMENT 


wrongful confinement 

See (1) Penal Code (I860), Ss. 340.342. 

(2) Tort. 

Kidnapping- with intent to 
See Penal Code (1860), S. 365. 

Punishment for 
See Penal Code (I860), S. 342. 

Search Warrant 

See Criminal P. C. (1898), S. 100. 

WRONGFUL CONVERSION 

See (1) Penal Code (1860), Ss. 403-409. 

(2) Tort. 

(3) Trusts Act (1882), S. 63. 

WRONGFUL DETENTION 

See (1) Enactments under “public safety”. 

(2) Tort. 

WRONGFUL GAIN 

Defined 

See Penal Code (1860), S. 23. 

WRONGFUL LOSS 

Defined 

See Penal Code (1860), Ss. 23, 415. 

WRONGFUL RESTRAINT 

See (1) Penal Code (1800), Ss. 339, 441. 

(2) Tort. 

WRONG QUALITY 

Delivery of, by seller 
See Sale of Goods Act (1930), S. 37. 

YAJAMAN VRITTI 

See(l) Civil P. C. (1908). S. 9. 

(2) Easements Act (1882). S. 4. 

YEAR 

See Penal Code (1860), S. 49. 

Defined 

See (l) General Clauses Act (1897), S. 3 (06). 

(2) Penal Code (I860), S. 49. 

(3) Sales-tax—Central Sales-tax Act (1950). 
Meaning of 

See Chartered Accountants Act (1949) S. 2. 
Previous 

See Income-tax Act (1922), S. 2 (11). 

YEAR AND MONTH 
See Penal Code (1860), S. 49. 

YEAR OF ACCOUNTS 
See Electricity (Supply) Act (1940), S. 2. 

YOUNG OFFENDER 
See (1) Criminal P. C. (1898), Ss. 32, 391. 

(2) Prisons Act (9 of 1894), S. 3. 

(3) Reformatory Schools Act (8 of 189 1 ). 

(4) (State) Borstal Schools Acts. 

YOUNG PERSON 

Defined 

See Factories Act (1948), S. 2. 

YOUTHFUL OFFENDER 

See (1) Criminal P. C. (1898), Ss. 32, 399. 

(2) Reformatory Schools Act (189/). 

ZABTE SHIKMIDARAN 
SECTION 12 

_S 12—1 aw in Hyderabad State — Zabte Shikmi* 

daran', Ss. 12 and 14-Right of 'Pot pattedar'-Words 
and phrases—‘Pot pattedar’ and ‘Joint Pattedar : 33 
Deccan L R 367, Dissented from. See Pre-emption. 
AIR 1956 Hyd 50 (DB). 


-S. 12—Law of pre-emption—Zabtai Shikmidaran, 

Ss. 12 and 14 — They do not infringe right under 
Art. 19 (1) (f) See Constitution of India, Ait. 19 (1) 
(f). AIR 1956 Hyd 47 (DB). 

SECTION 14 

-S. 14 — Law in Hyderabad State—Zabte Shikmi. 

daran, Ss. 12 and 14—Right of ‘Pot pattedar’—Words 
and phrases—‘Pot pattedar’ and 'Joint Pattedar’: 33 
Deccan LR 367, Dissented from. See Pre-emption. 
AIR 1956 Hyd 50 (DB). 

-S. 14—Law of Dre-emption—Zabtai Shikmidaran, 

Ss. 12 and 14 — They do not infringe right under 
Art. 19 (1) (f). See Constitution of India, Art. 19 (1) 
(f). AIR 1956 Hyd 47 (DB). 

ZABTA-i-SHIKMIDARAN RULES U876) 

RULE 14 

-R. :14 — Tenancy Laws — Hyderabad Land 

Revenue Act (8 of 1317), Ss. 67-A and 1 (2)—Zibta-i- 
Shikmidaran Rules (1876/, R 14 — Test of repug¬ 
nancy between two provisions—Rights conferred on 
pattadar and shikmidar respectively under R. 14 and 
S. 67-A—No repugnancy between the two provisions 
—R. 14 held not repeated by S. 07A — Pattedar has 
preferential right to purchase shikmidar s right. See 
Tenancy Laws—Hyderabad Land Revenue Act (8 of 
1317), S. 67-A. (1961) 39 Mys L J 458. 

-R. 14—Tenancy Laws Hyderabad Tenancy and 

Agricultural Lands Act (21 of 1950), Ss. 47 and 48 — 
Sanction for alienation—Person having preferential 
right to buy property opposing — Authority cannot 
ignore it and sanction alienation — Interpretation of 
statutes — Construction resulting in transgression of 
law should be discarded — See Tenancy Laws —■ 
Hyderabad Tenancy and Agricultural Lands Act (21 
of 1950), S 47. (1961) 39 Mys L J 458. 

ZAMINDAR 


See (1) Bengal Permanent Settlement Regulation 
(1793). r , 

(2) Government Grants Act (1895), S. 3—Land 

tenure. 

(3) Madras Permanent Settlement Regulation 

(1802) 

(4) (State) Zamindari Abolition and Land Re¬ 

forms enactments under ‘Tenancy Laws . 

ZAR-I-PESHGI 

See T. P. Act (18S2), Ss. 58, 107. 

ZILAS OF RAMGAR JUNGLE MAHALS 
AND MIDNAPORE REGULATION 
(BENG. REG. 13 of 1833) 

CCPTTnW A 


_Ss. 4 and 5-Wilkinson's Rules - Whether Wil¬ 
kinson’s Rules have any statutory force and effect 
and continue to have any legal validity — (Quaere). 
AIR 1955 N U C (Pat) 5701 (DB). 

SECTION 5 


—S. 5—Wilkinson’s Rules. See Zillas of Ramgar 
ingle Mahals and Midnapore Regulation (Beng 
J 13 nf 1833). S. 4. AIR 1955 NUC(Pat)5701 


(DB). 


ZILLA PARISHADS 


See Enactments under “Panchayats’’. 

ZOEOASTFIANS 

See (1) Parsi Marriage and Divorce Act (1930) and 
(2) Stalutoiy cross references under “Parsis . 


FIFTEEN YEARS’ DIGEST (1951-1965) 


SUPPLEMENT 


ABDUCTED PERSONS’ RECOVERY AND 
RESTORATION ACT (65 of 1949) 

-S. 1 — Applicability — Does not apply to Jammu 

and Kashmir State — Detention by officer in charge 
of camp in State not legal —'Ciimiaal P. C. (1898), 
S. 491). AIR 1953 J and K 12 (12) (Prs 4. 5. 6). 

® —Ss. 7, 6 and Preamble — Act is not discrimina¬ 
tory— (Constitution of India, Art 14). See Abducted 
Persons (Recovery and Restoration) Act (65 of 1949), 
Pre AIR 1953 S C 10. 

ABSOLUTE DISCRETION 
See Arbitration Act, S. 13. 

ACCOUNT BOOKS 

-—Faked and genuine-Valuation on — Effect. AIR 
1900 Cal 231. 

■^—Evidence Act (1872), S. 34— Account books kept 
in regular course of business — Proof of — Entries 
of transactions —. Transactions can be proved by 
person having knowledge of transactions — Books of 
accounts are admissible as corroborative evidence — 
Entries need not be proved by persons who made 

them. See Evidence Act (1872), S.34. AIR 1961 Raj 
52. 

ACCOUNTS 

!— Suit f° r — Partnership illegal — Failure of suit 
tor accounts — Amount of capital not recoverable by 
independent adjudication apart from accounting. 

The amounts invested as capital in the partnership 
business form items of accounts between partners, so 
that when suit for accounts fails, they cannot be 
the subject-matter of independent adjudication as 
amounts recoverable apart from accounting. (1965) 

1 Andh W R 156 : AIR 1966 Andh Pra 209 

“-'—Suit for accounts — Agreement between parties 
that rent from tenants of joint property would be 
realised by one co-sharer (Defendant) and latter 
would be responsible for tares and repairs - Suit 
maintainable - Co-sharer in possession is entitled to 
claim set off in regard to amount incurred by him 
towards taxes and repairs — Accounts, suit for-Civil 
P- C (1903),O 20, R. 16,0. 8. R. 8. See Co-share™ 
—5uit lor accounts. AIR 1903 Pat 145. 

“Suit on—Separate accounts between same parties 
- suit on one account — Adjustments against other 
can be allowed. AIR 1983 Punj 479. 

~ Suit *°. r — When can be brought — Not confined 
cases of partnership or principal and agent or 
dduciary relationship-Circumstances of special com- 
Plication - Necessitating the taking of accounts — 
tor accounts can be brought. AIR 1960 Punj 

—Settled or stated - Accounts to be settled need 
not be signed provided it is submitted to party sought 
to be made liable on it and he has acquiesced in its 

nE T S 7 Re,ation between Parties was of 
mutni? 3 8nd ag6 2 t " Account between them waa 
22S* , op ® n a ? d current - Agent accepting as 
ffS£ ct UD I s, 8 ned account submitted by principal 
able on It — Agent can file suit on the basis P of 

aSnK K{ Withs H nding c there are olher uns ettled 
counts between them—Suit is governed by Art. 115 


and not by Arts. 89 or 120 of Limitation Act (1909) — 
Limitation Act (190S), Arts. 89, 115 and 120—Case 
law discussed. 1965 Raj L VV 523. 

-Limitation Act (1908), Art. 04 — Accounts stated 

—See Limitation Act (1908j, Art. 04. AIR 195S Raf 
303. 

—-Limitation Act (1908), Art. 04 — Contract Act 
(1872), S. 25—Suit for recovery of money on basis 
of accounts stated — Defence open to defendant 
and matter which defendant should prove — Nature 
of accounts stated in law. See Limitation Act (1903), 
Art. 64. AIR 1957 Raj 29. 

ACQUISITION OF LAND FOR PUBLIC 
PURPOSES ACT (CENTRAL ACT 
6 of 1857) 

See under Land Acquisition Act (1857) 

ADAPTATION OF LAWS ORDER (1950) 

■-Punjab Municipal Act (1911), S. 232 — (Before 

amendment by Punjab Act, 34 of 1953)— Chief Com¬ 
missioner, Delhi, can pass orders under S. 232 — He 
can prohibit municipal committee from doing act 
which was about to be done, though he cannot 
prohibit passing of resolution — “About to be done” 
meaniDg of - Delhi Laws Act (1912), Sch B — 
General Clauses Act (1897,-Ss. 3(60), 3(8). See 
Municipalities — Punjab Municipal Act (3 of 1911), 
S. 232 (before amendment by Punjab Act (34 of 
1953). AIR 1965 S C 1275. 

* ^tradition Act (1903), S. 7 and first Schedule __ 
Applicability to Rajasthan— Accused extradited from 
P* *° tfke his trial in Rajasthan under Ss. 388 and 
420, Penal Code Addition of charge under S. 101, 
Penal Code, which is non-extraditable offence — 
Legality—Criminal P. C (1898), S. 177. See Extradi¬ 
tion Act (1903), S. 7. AIR 1953 Raj 12. 

"—fl- 2—Constitution of India, Arts. 372 and 385- 
Speaker of Travancore-Coohin Legislative Assembly 
—If can continue in office after coming into force 

Arn.n S Ji l, i! ioil 7 See Constitution of India, Art. 372. 
AIR 1952 Trav*Co 66. 

—Cl. 4 (2)—Extradition Act (1903), Ss. 11 (2) (read 
with India (AdaDtatioo of Existing Indian Laws) 

2 r j er ’ tJSJTLt* ?• 4 (2) and Adaptation of Laws 
« , r , 1950, Cl. 4 — Surrender of convict to Pepsu 
Mate -Suspension of sentence-jail Manual (Punjab), 
„ ra - See Extradition Act (1903), S. 11 (2). 

52 Cn L J142 i AIR 1951 Punj* 188. 

17 rT Constitution of India,, Art. 225 — 
Adaptation of Laws Order, 1950, if impliediy repeals 

tl ATS a J? Slde ^les of High Court of Madras. 
161 ^gj titutlonof India > Art. 225. AIR 1956 Andh 


R lflftp l r 21-Madras Motor Vehicles Rules (1940). 
r7 1 f<7 C fi nt l QUan S. 0 °f"”Effect M s. 93 (4), Govern. 

India Ac {’ 1 ?? 5 and of Constitution of India 
-(Governmeni of India Act (1935), S. 93 (4) - Con- 

( 939 S°fifi / r \ 3 , 72 ~ (M L otor Ve bicles Act 

R16o\^ 88 A, S ri95 d 9 T n dhi O 2 r 9 V0hiCl “ RU16S(1W °>’ 


ADAPTATION OF LAWS ORDER. 1950. Cl. 27 
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of India Act, *.1935 and of Constitution of India — 
(Government of India Act (1935), S. 93 (4) — (Con- 
stitution of India, Art. 372) — (Motor Vehicles Act 
(1939', S. 08.) See Motor Vehicles Rules (1940), 
R. 160 (C\ AIR 1956 Andh 129. 

-Cl. 27—Constitution of India, Art. 372 (2), Pre.— 

Scope — (Interpretation of Statutes — Constitution 
statutes)— (Civil P. C. (1908). Pre.). See Constitution 
of India, Art. 372 (2). AIR 1956 All 321. 

• —Cl. 28 — Fugitive Offenders Act (1881), Ss. 14, 
12—Applicability — Sections do no apply -in India 
after 26-1-1950 — (Constitution of India, Art, 372. 
See Fugitive Offenders Act (1881), S. 14. AIR 1954 
S C 517. 

ADDITIONAL DUTIES OF EXCISE (GOODS 
OF SPECIAL IMPORTANCE) ACT (1957). 

-S. 2 (c) — Sales tax —]Andhra Pradesh General 

Sales Tax Act (6 of 1957), Sch. V (as amended by 
Act 3 of 1958), Ss. 8, 9 and Statement of Objects and 
Reasons — Expression ‘Tobacco and all its products’ 

— Connotation — Crushed stalks of tobacco come 
within purview of expression. See Sales Tax —Andhra 
Pradesh General Sales Tax Act (0 of 1957), Sch. V 
(as amended by Act 3 of 195b), S. 8. (1963) 14 S T C 
1 (Andh Pra). 

ADMINISTRATION OF ESTATES ACT (ENG.) 

1925 (15 Geo. V. c. 23) 

-Wills Act (Eng.) 1837 (7 Will IV and 1 Viet 

c. 26), S. 18 — Law of Property Act (Eng), 1925 
(15 Geo. V, c. 20), S. 117 — Testator domiciled in 
England dying in India — Marriage subsequent to 
execution of will—Will not in contemplation of mar¬ 
riage — Will stands revoked — Widow entitled to 
letters of administration and not probate — (Succes¬ 
sion Act (1925), S. 09). See Wills Act (Eng.) 1837 
(7 Will IV and 1 Viet, c. 20), S. 18. AIR 1955 N U C 
(Cal) 750. 

ADMINISTRATION OF EVACUEE 
PROPERTY ACT (31 of 1950) 

-S. 1—Constitution of India, Art. 19 (1) (f) and (5) 

—Validity. See Constitution of India, Art. 19(1) (f) 
and (5). AIR 1952 Madh Bba 181 (DB). 

—— s. 1—Notice under— Validity. AIR 1903 Pat 11. 

-S. 1—Civil P. C., S. 11— Petition under Adminis¬ 
tration of Evacuee Property Act (1950). See Civil 
P. C. (1908), S. 11. aIR 1954 Punj 165. 

-S. 1—Constitution cf India, Sch. 7, List II, 

Item 18 and List III, item 41 - Validity. See Con¬ 
stitution of India, Sch. 7, List 2, Item 18. AIR 1953 
Sau 73 (DB). 

O —Ss. 2 (c), 7 and 24 — Custodian — Includes all 
categories of custodians — Expression ‘any person 
aggrieved’ in S. 24 - Does not include any custodian 

— Order declaring certain properties as not evacuee 

properties - Appeal by Assl *tl nt iq ~i st p^{ a go* 0 
Custodian — Not competent — AIR 1957 Pat 235 , 
Reversed. See Administration of Evacuee Froperty 
Act (1950), S. 24. AIR 1961 S C 1312. 

_Ss. 2 (f), 8 and 11 ( 2 )-Effect of vesting property 

of Waqf-alal-aulad in Custodian-Custodian becomes 
entitled to administer trust in place of mutwall. 
evacuee — Order for removal of mutwalh should not 
be passed so long as Custodian is in charge of pro¬ 
perty. AIR 1957 All 249. 

_c s 2 and 23, 46 — Notice served alleged to be 

defective - Jurisdiction of Civil Court to interfere- 
Civil P C (1908), Ss. 9, 115. See Administration of 
Evacuee Pioperty Act (1950), S. 28. AIR 1964 Bom 
241. 


-Ss 2 (f), 4, 28—Evacuee property — Contractual 

and statutory tenancy rights — Nature of — (Transfer 
of Property Act (1882), S. 106). See Administration of 
Evacuee Property Act (31 of 1950), S. 4. AIR 1954 
Bom 56 (57) (Prs 2, 4) (DB). 

—Ss. 2 (d) (i). 28—Constitution of India, Art. 220 
—Writ of certiorari—Issue of — Grounds — Error of 
law on face of record. See Constitution of India, 
Art. 220. AIR 1959 Madh Pra 256. 

-Ss. 2(i), 2 (f), 8,10 (2)(o) — “Evacuee property” 

—Evacuee’s right to obtain import quota is also pro¬ 
perty — Such right also vests in the Custodian who 
can transfer it under S. 10 (2) (o) — Under R. 78(a) 
of the fled Book the right devolves on the transferee 
—The transferee need not himself be an “established 
importer’. Order in W. P. 801 of 1959 (Madras) 
affirmed. (Imports and Exports (Control) Act, 1947, 
S.3). 

Anantanarayanan J.—An allottee from the Custodian 
of Evacuee Property, in respect of the rights of an 
Evacuee firm, is entitled to an Import licence not¬ 
withstanding the fact, he is not per se, an ‘established 
importer*. Such a right cannot also be frustrated 
merely because the Chief Controller had recognised 
the transfer only at a later date. 

Section 2(i) of the Administration of Evacuee Pro¬ 
perty Act read with 8.2(f) of the same Act clearly 
indicates that the right to import a commodity, ori¬ 
ginally possessed by the Evacuee firm, and the quota 
right to which it had become qualified, is property of 
the firm, vesting in the Custodian under S. 8(1), 
which the custodian can under S. 10(2)(o) transfer. 
On such a transfer being made transleree gets the 
right. 

Rules 74 and 78(a) and (b) of the Red Book (Edi¬ 
tion relating to October 1958 to March, 1959) which 
sets forth the general principles with regard to the 
transfers or division of quotas clearly shows that the 
policy is to recognise the rights of the reconstituted 
firms, after dissolution of partnership, or the quondam 
partners, or transferees from established importers to 
the identical quotas of the predecessors. The recogni¬ 
tion being an administrative act cannot be withheld, 
when the necessary formalities have been complied 
with. AIR 1961 Bom 244, Diss.: (1959) 2 Mad L J 3C8 

(DB), Rel.on. 

Per Ramamurthy J. - By reason of the all ™brac. 
in a vesting provision in S. 8 of Central Act 31.0* 19o0 
there occurs a statutory transfer by operation of law 
of all the assets, liabilities and goodwill of the eva¬ 
cuees business in favour of the custodian. There can 
be no doubt that the outright transfer referred to in 

R. 78(a) of the Red Book takes in both a transfer by 
act of parties and one by operation of law. ILR 
(1964) 2 Mad 224 (DB). 

_S. 2 (c)—Civil P.C. (1908), Ss. 2(17)(h), 80- 

“Public Officer”—Custodian under Administration of 
Evacuee Property Act is public officer — Suit against 
Custodian — Notice under S. 80 necessary, See Civil 
P. C. (1908), S. 2 (17) (h). AIR 1964 Pat 275. 

-S. 4-Section 4 does not repeal or in any way 

make nugatory provisions of Act- (Limita¬ 

tion Act (1908), S. 29). AIR 1953 Punj 21 (23) (Pt D) 
(Pr 24) (DB). 

-Ss. 4, 48, 7 and 10-Debt due to evacuee-Rew- 

very of, by custodian — Debt alleged to be barred ? 
limitation-Extent of Custodian’s powers. See Admi¬ 
nistration of Evacuee Property Act (31 of 1*5 1* 

S. 48. AIR 1952 Punj 389 (DB). 

-S. 5(3) and 12 ( 1 )—ConstltuHon of India, Art. W 

—Order of Assistant Custodian cancelling lease 
Objection on ground of lack of competence ur 
of objector to raise objection expressly in w itj>« ^ 
tion and of showing that principle of natura 
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was violated, pointed out. See Constitution of India, 
Art. 226. AIR 1955 Ajmer 41. 

_Ss. 7, 8, 9, 10, 48—Powers of Custodian in res¬ 
pect of debt due to evacuee — There is no power on 
custodian authorising him to adjudge liability to a 
debt and to recover same. 57 BomLR40: ILn 
(1955) Bom 84 : AIR 1955 N U C (Bom) 2052. 

—Ss. 7 and 7-A (as amended by Act 42 of 1954) — 
Petitioner's brother leaving for Pakistan prior to 1*3- 
1947 — Petitioner in possession of property as co¬ 
owner — Jurisdiction to start proceedings under S. 7 
for declaring property as evacuee property. Seej\d- 
ministration of Evacuee Property Act (1950), S. 7-A. 
AIR 1981 Madh Pra 30. 


vests in custodian and continues to so vest—Effect of 
subsequent notification under S. 7(1) of Act — Effect 
of. See Administration of Evacuee Property Act (31 
of 1950), S. 7. AIR 1963 Punj 494. 

-Ss. 9, 7, 8, 10, 48—Powers of Custodian in res¬ 
pect of debt due to evacuee — There is no power on 
custodian authorising him to adjudge liability to a- 
debt and to recover same. See Administration of 
Evacuee Property Act (3L of 1950), S. 7. I L R (1955) 
Bom 84 : AIR 1955 NUC (Bom) 2052. 

-Ss. 9,10,11,12,8— Constitution of India, Arts. 1& 

and 31 and 14 — Validity. See Constitution of India* 
Art. 19. AIR 1953 Sau 73 (DB). 


-Ss. 7, 48, 4 and 10—Debt due to evacuee—Reco¬ 
very of, by custodian — Debt alleged to be barred by 
limitation — Extent of Custodian’s powers. See Ad¬ 
ministration of Evacuee Property Act (31 of 1950). 
S. 48. AIR 1952 Puni 389 (DB). 

-S. 7(1)—Constitution of India, Art. 133 (l)(a) — 

Notice under Administration of Evacuee Property Act 
—Dispute not of any right to property but ol Jurisdic¬ 
tion — High Court holding notice withiD jurisdiction 
—Certificate could not be granted. See Constitution 
of India, Art. 133 (l)(a). AIR 1959 Raj 100. 

-S. 7—Jurisdiction—Order for delivery of posses¬ 
sion of property in possession of mortgagee—Failure 
to issue nolice—Waiver of objection to jurisdiction— 
Effect - (Civil P. C. (1908), S, 9). AIR 1952 Paj 184 
(186,187) (Pt A) (Prs 2,5) (DB). 

-Si. 7, 26—Constitution of India, Art, 220—Order 

without jurisdiction—Consent to order — Petition* i’s 
right to challenge order subsequently — Other reme¬ 
dies—Inadequacy of — Plea inconsistent with allega¬ 
tions in written statement—Tenability—(Evidence Act 
(L872), S. 115). See Constitution of India, Art. 220. 
AIR 1952 Baj 184 (DB). 

-Ss. 7-A, 7, 2 (f) and 1 (2) (as amended by Act 42 

of 1954) — Evacuee property — Shares in company 
having registered office at Calcutta — Jurisdiction of 
Custodian in Bihar—Situs of shares—Company having 
factory in Champaran in territorial limits of Bihar— 
If this gives jurisdiction to Bihar Custodian—View of 
Malik C. J. in A I R 1951 All 740 (704, 765), Dissent 
from. See Administration of Evacuee Property Act 
(1950) (as amended by Act 42 of 1954), S. 7. AIR 1957 
Pat 312. 

—Ss. 7-A and 7—Date of commencement of Amend¬ 
ment Act — Interpretation — (Administration of Eva¬ 
cuee ProDeity (Amendment) Act (1954), Ss. 4 and 10). 
AIR 1958 Punj 78. 

——Ss. 8(4) and 9—Constitution of India, Art. 226- 
Mandamus — Notice by Custodian to trespassers to 
surrender possession is valid and legal-Writ against 
custodian of evacuee property to retrain from taking 
steps to dispossess petitioners cannot be granted. See 
Constitution of India, Art. 220. AIR 1955 All 538. 

—'Ss. 8, 7, 9, 10, 48-Powers of Custodian in res¬ 
pect of debt due to evacuee — There is no power on 
custodian authorising him to adjudge liability to a 
debt and to recover same. See Administration of 
Evacuee Property Act (31 of 1950), S. 7. 57 Bom L R 
40 : I L R (195o) Bom 84 : AIR 1955 NUC (Bom) 
2052* 

—S 8-Constitution of India, Art. 220—Certiorari 
and Mandamus—Issuance of—Executive act—Futile 
writ — Manager appointed under S. 10(2) (b) of Ad¬ 
ministration of Evacuee Property Act — Cancellation 
of appointment — Cannot be remedied either by 
Certiorari or Mandamus. See Constitution of India, 
Art. 220. AIR 1962 Ker 152. 

Ss, 8 (2-A) 7, 7*A—Pepsu Administration of Eva¬ 
cuee Property Ordinance (17 of 2000, Blc.), S. 5 — 
Property belonging to Muslim evacuee automatically 


• —S. 10—Displaced Persons (Compensation and. 
Rehabilitation) Act (44 of 1954), Ss 10, 12, 10, 19— 
Effect of notification under S. 12, Displaced Persons- 
(Compensation and Rehabilitation) Act — Evacuee 
property vests in Central Government — Allotment 
under Administration of Evacuee Property Act, can¬ 
celled — Property not held by allottee on date of- 
notification under Displaced Persons (Compensation 
and Rehabilitation) Act—He cannot get benefit of 
S. 10 of Act 44 of 1954 — Ss. 16 and 19 of the Act 
prevail. See Displaced Persons (Compensation and. 
Rehabilitation) Act (44 of 1954), S. 10. AIR 1901 S C 
1320 (a). 

-Ss. 10, 26, 27—Constitution of India, Art. 220— 

Another remedy open — Order by custodian against 
fundamental principles of justice — Writ application 
will be maintainable even though there is another 
remedy under Administration of Evacuee Property 
Act — (Tendolkar J.). See Constitution .of India* 
Art. 226. I L R (1955) Bom 84 : A I R 1955 N U C 
(Bom) 2052, 


— S. 10 (27) — Constitution of India, Arts. 133(1> 
and 226 — Civil proceeding — Meaning of — (Words- 
and Phrases). See Constitution of India, Art. 133(1). 
AIR 1959 Punj 58. 


-—Ss. 10 (2) (m) and 17 — Money decree — Execu¬ 
tion-Sale of evacuee property not proper—Dismissal* 
of application. AIR 1952 Punj 428 (429) (Ft B) (Pr 3X 
(DB). 

-S. 10—Debt due to evacuee - Recover of, by cus¬ 
todian — Debt alleged to be barred by limitation — 
Extent of custodian’s powers. See Administration of 
Evacuee Property Act (31 of 1950), S. 48. AIR 1952: 
Punj 389 (DB). 

-Ss. 11, 12, 8, 9 and 10 — Constitution of India* 

Arts, 19 and 31 and 14-Validity. See Constitution o i 
India, Ait. 19. AIR 1953 Sau 73 (DB). 

—-S. 12(1) — Order terminating tenancy without 
giving opportunity to tenant to show cause—Validity 
— Administration of Evacuee Property (Central)-. 
Rules (1950), R 14 (4) — Retrospective effect of — 
(Constitution of India. Art. 226) — (Interpretation of 
Statutes). A I B 1953 Sau 20 (21) (Pt A) (Prs 3, 4) 
(DB). 

—S. 13 - Scope. A I R 1953 Punj 21 (23) (Pt A* 
(Pr 14) (DB). 


16 — Who can apply—Right to question con¬ 
stitutionality of law — See Constitution of India. 
Art. 226. AIR 1956 Punj 19. 


-Ss. 17,10 (3) - Limitation Act (1908), Ss. 15, 9, 

Art 182 — Decree for eviction of tenant — Property 
declared evacuee property — Execution of decree is- 
not suspended — Time during which property is in 
custody of custodian cannot be deducted—See Limi¬ 
tation Act (1908), S. 15. AIR 1903 Puoj 457. 

—Ss. 26,27, 10 — Constitution of India, Art. 228_ 

Another remedy open — Order by Custodian against 
fundamental principles of justice — Writ application, 
will be maintainable even though there is another 


1223 ADMINISTRATION OF EVACUEE PROPERTY ACT (1950), S. 26 


remedy under Administration of Evacuee Property 
Act — (Tendolkar J.) — See Constituti on of India, 
Art. 220. I L R (1955) Bom 54 : A IR 1955 N U C 
(Bom) 2052. 

®-Ss. 26 and 27—Administration of Evacuee Pro- 

perty (Central) Buies (1950), R. 14 (0) — Amendments 
of R. 14 (0) — Action taken in cancelling allotments 
in pending cases before amendments — Orders are 
valid. AIR 1955 Punj 177 (FB). 

-Ss. 26, 7 — Constitution of India, Art. 220 — 

Order without jurisdiction — Consent to order — 
Petitioner’s right to challenge order subsequently — 
Other remedies — Inadequacy of — Plea inconsistent 
with allegations in written statement — Tenability — 
(Evidence Act (1872), S. 115) — See Constitution of 
India, Art. 220. AIR 1952 Paj 184 (DB). 


-Ss. 27, 26. 10 — Constitution of India, Art. 220— 

Another remedy open — Order by custodian against 
fundamental principles of justice — Writ application 
will be maintainable even though there.is another 
remedy under Administration of Evacuee Property 
Act — (Tendolkar J ) — See Constitution of India, 
Art. 220. I L R (1955) Bom 84 : AIR 1955 N U C 
(Bom) 2052. 

$ —S. 45(c) — Civil P. C. (1908), O. 22, R. 0 - 
Applicability — Proceedings under Administration of 
Evacuee Properly Ordinance (1949) — See Civil P. C. 
(1908), 0.22, R.0. AIR 1952 S C 319. 

——S. 46 — Constitution of India, Art. 226 — Cer¬ 
tiorari — Application for confirmation of sale by 
evacuees — Rejection by custodian on ground of 
lack of bona fide— Jurisdiction of Custodian General 
to dismiss appeal on ground of limitation — Power of 
High Court to consider correctness of decision — 
(Saurashtra Administration of Evacuee Property Ordi. 
nance (43 of 1949), S. 25—See Constitution of India, 
Art. 226. AIR 1952 Sau 112 (DB). 

-Ss. 48, 7, 8, 9, 10 — Powers of Custodian in res¬ 
pect of debt due to evacuee — There is no power on 
custodian authorising him to adjudge liability to a 
debt and to recover same — See Administration of 
Evacuee Property Act (1950), S. 7. ILR (1955) Bom 
84 : AIR 1955 NUC (Bom) 2052. 


S. 48 — Payment of sum in respect of evacuee 
property—Determination—Power of Custodian. 

The Custodian is authorised to determine, after 
making such enquiry as he deemed fit, whether any 
sum is payable to the Government or to the Custo¬ 
dian in respect of any evacuee property. Before 
determining this question, he has of course to give 
an opportunity to the person by whom such sum is 
alleged to be payable and the decision of the Custo¬ 
dian on this point is to be final and not liable to be 
challenged by any Court or other authority except 
by way of an appeal or revision as Provided under 
Act 31 of 1950. (1965) 67 Pun L R 526 i A I R 1966 

Punj 226. 

-S. 48 - Sums due to custodian and sums due to 

evacuee— Distinction. AIR 1953 Punj 21 (23) (Pt B) 
(Pr 15) (DB). 

m _Ss 55 27, 56 — Powers of Deputy Custodian 

General 'in ’revision on 17-7-1952 - Cancellation of 
allotment—No error on face of record-No certiorari 
- (Constitution of India, A,t. 220 - Error apparent 
on face of record) -See Admmistrat>on of Evacuee 
Property Act (1950', S. 27. AIR l9o7 S C S04. 

a _Ss K 5 1° —Constitution of India, Arts. 19 (1) 

U), 31(1) and 31 (2|-Rights of quasi-permanent 

allottee do not constitute property within Articles 

E. P. Evacuee’s (Administration of Property) Act (14 
of 1947), Ss. 9A and 22 (2) (f) and (ff - (Administra¬ 
tion of Evacuee Property (Central) Rules (19o0), 
R. 14) — (Displaced Persons (Compensation and Re¬ 


habilitation) Act (1954), Ss. 10, 12 and 19) - (Dis¬ 
placed Persons Compensation and Rehabilitation 
Rules (19o,), Rr. 72 (2) and-102)-See Constitution of 
India, Art. 19 (l) (I). AIR 1957 S C 599. 


Ss. 55, 7, 2 (d) (ii), 8 (2) — Declaration of pro¬ 
perty as evacuee property — Action not taken either 
under State law or under Central enactments-There 
cannot be automatic vesting of property in Custodian 
— See Administration of Evacuee Property Act (1950), 
S. 7. AIR 1962 Madh Pra 38. 

—Ss. 57, 8 (2), 16 (1) — Rules under S. 57 — Ad- 
minjstration^of Evacuee Property (Central) Rules, 
(1950), R. 37 —Person and his property ceasing to be 
evacuee and evacuee property respectively under 
Pepsu Ordinance (17 of 2000 Bk.) — Restoration of 
property — (Pepsu Administration of Evacuee Pro¬ 
perty Ordinance (17 of 2000 Bk.), Ss. 2 (d), 5 (2)) - 
(Patiala Evacuees (Administration of Property) Ordi¬ 
nance (19 of 2004 Bk.), S. 5) — See Administration 
of Evacuee Property Act (31 of 1950), S. 8 (2). AIR 
1956 Pepsu 54. 


ADMINISTRATION OF EVACUEE PROPERTY 
(AMENDMENT) ACT (42 of 1954) 

-Ss. 4, 10 — Administration of Evacuee Property 

Act (1950), S. 7A (added by Administration of 
Evacuee Property (Amendment) Act, 1954)—Date of 
commencement of Act — Notice issued on 4-4-1955 
if filed beyond six months — See Administration of 
Evacuee Property Act (1950), S. 7 A (added by Ad¬ 
ministration of Evacuee Property (Amendment) Act 
(1954). AIR 1958 All 104. 

—Ss. 10, 4 — Administration of Evacuee Property 
Act (1950), S. 7A (added :by Administration of Eva¬ 
cuee Property (Amendment) Act, 1954) — Date of 
commencement of Act — Notice issued on 4-4-1950 
if filed beyond six months — See Administration of 

Evacuee Property Act (1950), S. 7A (added by Ad¬ 
ministration of Evacuee Property (Amendment) Act 
(1954). AIR 195S All 104. 


ADMINISTRATION" OF EVACUEE PROPERTY 
(CENTRAL) RULES (1950) 


O -F. 5 (5) - Administration of Evacuee Property 

Act (1950), S. 24 -“Person aggrieved” - See Adminis¬ 
tration of Evacuee Property Act (1950), S. 24. AIK 
1952 S C 319. 


— R e ( 2 ) _ Administration of Evacuee Property 
Act (1950), S. 7 (1) — Notice under-Non mention of 
particulars of property—Mention of wrong section 
Validity — See Administration of Evacuee Property 
Act (1950t, S 7 (1). AIR 1957 Pat 235. 

• —R. 14 (6), Proviso and Ss. 12, 27-Allotment on 
or before 22-7-1952-Power!of Custodian-General to 
set it aside — See Administration of Evacuee Property 
Act (1950), S. 12. AIR 1961 SC 1371. 

_R. 14 (5) -Scope —-No limit to powers of custo- 

dian to cancel lease. AIR 1955 NUC (Punj) 5981. 


—R. 14 (4) — Administration of Evacuee Property 
:t (1950), S. 12 (1) — Order terminating tenancy 

ithout giving opportunity to tenant to show cause 
Validity—Retrospective elfect of — (Constitution ot 
dia, Art. 226) - (Interpretation of Statutes) - Me 
Iministration of Evacuee Property Act (19oU), ^ 

). AIR 1953 Sau 20 (DB). 

—Rr. 22, 43 — Administration of Evacuee Property 
:t (1950), S. 10 (2) (m)- Suit by plaintiff-Pending 
lit plaintiff declared evacuee — Custodian conti 
g suit-Solicitors engaged by plaintiff engaged also 
/ Custodian - Costs incurred by solicitors - 
medy for recovery of — Pay order ii can b 
■ (High Court Rules and Orders - Bombay p r 
ourt Original Side Rules, Rule 1079) - (Civil P. C. 
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another. ILR (1932) 4 Assam 109 : AIR 1953 Assam 


<1908), S. 35) — See Administration of Evacuee Pro¬ 
perty Act (1950), S. 10 (2) (m). AIR 1959 Bom 162. 

_R 22 — Administration of Evacuee Property Act 

(1950\ Ss. 10 (2) (m) and 17—Prior to its amendment 
in 1956 — Registration of decretal claim against 
evacuee does not confer vested right on decree- 
holder — Department is not bound to discharge the 
debts due from evacuee in view of R. 22 (3) — Decree 
cannot be executed against evacuee property in view 
of S. 17 — Hence amendment of S. 102 (m) and dele¬ 
tion of R. 22 in 1950 cannot be said to be ineffective 
—See Administration of Evacuee Property Act (1950), 
S. 10 (2) (m). AIR 1960 Punj 387. 

$—R. 31 (5) end S- 27 — Revision application to 
Custodian.General—Limitation—Period of sixty days 
is a rule of guidance — Applicability of S. 5, Limita¬ 
tion Act — Discretion of Custodian-General — Limits 
of-Limitation Act (1908), S. 5 — See Administration 
of Evacuee Property Act (1950), S. 27. AIR 1961 
SC 1371. 

—Rr. 43, 22 — Administration of Evacuee Property 
Act (1950), S. 10 (2) (m)-Suits by plaintiff—Pending 
suit plaintiff declared evacuee — Custodian continu¬ 
ing suit— Solicitors engaged by plaintiff engaged also 
by Custodian — Costs incurred by solicitors — Their 
remedy for recovery of — Pay order if can be made 
— (High Court Rules and Orders — Bombay High 
Court Original Side Rules, Rule 1079) — (Civil P C. 
(190S), S. 35) — See Administration of Evacuee Pro- 
perty Act (1950), S. 10 (2) (m). AIR 1959 Bom 162. 

ADMINISTRATION OF EVACUEE PRO. 
PERTY (CHIEF COMMISSIONERS 
PROVINCES! AMENDMENT 
ORDINANCE (20 of 1949) 

-Validity — Extension of Ordinance to U. P. by 

Ordinance, 20 of 1949 — Effect — (Government of 
India Act, 1935, Ss. 42 (3). 99, 100 and 104) — Con¬ 
stitution of India, Arts. 123, 245, 246. 248. See Ad¬ 
ministration of Evacuee Property (Chief Commis. 

An n e rs Provinces ) Ordinance (12 of 1949). AIR 1957 
All 561. 

ADMINISTRATION OF EVACUEE PRO¬ 
PERTY ORDINANCE (27 of 1949) 

~Ss 1°, 12 - Functions of Custodian. AIR 1951 
Pum 171(173) (Pt C) (Pr 7) (DB). 

p S * *2 (read with rules framed under S. 53) — 
rower of Custodian to eject tenant when can be 

(DB) ,Sed ‘ A 1 R 1951 PUDi 171 (173) (Pt B) (Pr 7) 

P. Administration of Evacuee Pro- 
perty Ordinance (1 of 1949,, S. 5-Vesting of evacuee 

Prnnp r r! y » n .. custod »«“ - f Administration of Evacuee 

tft p 0fd,Da S Ce (20of 1949, » s - 41-Administra- 

2J£ °. f fvacuee Property Act (31 of 1950), S. 58 (3)- 
another Ord^* 6 ° f iDaOC0 CanDot be ei,ended by 

o n oV h . er Ordinance-(Government o! India Act (1935), 
. «B). Seei U. P. Administration of Evacuee Properly 
Ordinance (I of 1949), S. 5. A 1 R 1955 N U C (Alfi 

A pni I l N r I r T ,M AT ^?L 0F JUSTICE AND 
POLICE IN (CARO HILLS DISTRICT) 

3 "j T , be , re is no Provision in the rules framed 


106. 

-R. 35 — Other remedies open — Decision by De- 

puty Commissioner in summary proceeding is subject 
to result of ti r le suit — Revision application will not 
be encouraged—(Civil P. C. (1903), S. 115). AIR 1955 
N U C (Assam) 1303. 

ADMINISTRATION OF JUSTICE AND 
POLICE IN KHASI \ND JAINTIA 
HILLS DISTRICT RULES 

-R. 36 — Demarcation of boundaries by Myntries 

of Mylliem State in conformity with judgment of 
Dewan — Appeal—Revision—Jurisdiction of Domi¬ 
nion Agent. 

The Dominion Agent has no jurisdiction to inter¬ 
fere in the demarcation of the boundaries in confor¬ 
mity with the judgment of the Dewan of Mylliem 
State arrived at by the Myntries of Mylliem State 
Court. The request of the parties to the Siem of 
Mylliem State in the matter of the demarcation of the 
boundary line, is only a step-io-aid of the execution 
of the decree passed by the Dewan. There is no pro¬ 
vision in the Rules framed for the administratration 
of justice and Police in the Khasi States area which 
provides for an appeal agaiost an action taken as a 
step-in-aid to the execution of a decree. It is also 
plain from those Rules that the Dominion Agent has 
no revisional powers. The demarcation of the boun¬ 
daries by the Myntries is merely in the nature of an 
interlocutory proceeding, manifestly outside the pur¬ 
view of R. 30. ILR (1950) 2 Assam 200 i A I R 1951 
Assam 34 (35) (Pr 6) (DB). 

ADMINISTRATION OF ORISSA STATES 
ORDER (31 of I94S) 

• -Cl. 4 (bl—Constitution of India, Arts. 372 (1), 

300 (lOi, 13 (3)—Foreign Jurisdiction Act (1947), S. 3 
(2) —Order by absolute monarch — Jurisprudential 
distinction between legislative and executive power 
applies—Main characteristics of law—Sanad granted 
by absolute monarch—Nature of—How determined— 
Grant for maintenance of younger brother by former 
ruler of Dhenkanal State — Held an executive order 
and not existing law within Art. 372 (1) — Modifica¬ 
tion thereof by successor government held valid. See 
Constitution of India, Art. 372(1). A I R 1964 S C 
1793. 

-—Cl. 4 (b) — Merger of former State in radian 
Union -— Effect on grant by former Ruler — Grant of 
land and cash allowance for maintenance to younger 
brother — Union Government refusing to recognise 
cash allowance—Act amounts to act of State-Claim 
by grantee not Justiciable-Continuance of allowance 
till completion of enquiry - Effect — Claim held not 
based on special family custom. See Constitution of 
India, Art. 51. AIR 1962 Orissa 60. 

ADVOCATES ACT (25 of 1961) 

-S. 24-Art. 17 of Mysore Stamp Act (1957) (as 

amended in 1902) is not repugnant to S. 24. See 

u905, 2 m ” lj 

-s. 30 — Rule prohibiting appearance of legal 

practitioner in arbitration proceedings under U P 
Co-operative Societies Act - Rule, when ceases to 
operate by virtue ol S. 30 of Advocate’s Act. See Co- 
operative Societies — U. P. Co-operative Societies 
Rules (1936), R. 138. 1965 All W R (HC) 258. 

• —S.32-Hyderabtd High Court - Power of, 
to grant permission to any Advocate from outside 
not on the rolls of the High Court to appear in parti- 

1337^ C s 1VI , C f? e «r ^o?f abad ? igh Court Act P (3 of 
1337), S. 13 (18) and (24) — Hyderabad Legal Practi* 

troners Act (8 of 1318), S. 3 - Part B Stalls (£) 
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Act (1951), S. 0 — Bar Councils Act (1920), S, 19 (4) 
—Legal Practitioners Act (1879)—Civil P. C. (1908), 
Ss. 116, 151—Constitution of Iodia, Art. 225. 


Majority opinion of the Full Bench, 

(1) (Per Naik, C. J., Sripat Rao, A. M., Ansari, 
M. A. Ansari, M. S. Ali Khan. Suryanarayana Rao, 
Srinivasa Chari, JJ —Manohar Prasad and V. R Desh- 
pade Jl. Contra — Even though all the provisions of 
the Indian Bar Councils Act, 1920 and the Indian 
Legal Practitioneis Act, 1879 have not been made ap¬ 
plicable to the Hyderabad State by a proper notifica¬ 
tion in this regard, the Hyderabad High Court has 
full power to grant permission to any Advocate from 
outside the State who is not on the rolls of that High 
Court to appear and argue in a Civil Case. 

Per Naik, C. J.:—Section 3 of the Hyderabad Legal 
Practitioners Act has been repealed and is no longer 
in force and at any rate it certainly does not control 
the exercise of powers of the Hyderabad High Court 
under sub-section (18) of S. 13 of the High Court Act. 
Besides, S. 3 of the said Act refers to persons who 
are entitled to practise as a matter of right. To have 
a right to appear in a case is one thing and to permit 
anyone to appear in a special case is quite another 
thing. In one case it is the right of the individual 
and in another, it is the discretion of the High Court. 

Per M. A. Ansari, J.: — The High Court’s powers 
under S. 13 (18) of the High Court Act are still 
intact, which has been preseived by Art. 225 of the 
Constitution and permission can be g,anted by it to 
any Advocate from outside who is not on the rolls of 
this Court. 


(2) Per Naik C. J., Sripat Rao, A. M. Ansari, M. A. 
Ansari, Suryanarayana Rao and V. R. Deshpande, JJ ’• 

Section 19 (4), Indian Bar Councils Act and S. 0, 
Part B States (Laws) Act read with S. 10, Hyderabad 
General Clauses Act do not affect the powers of the 
Hyderabad High Court to grant such permission. 

Per Naik C. J.: — The effect of the application of 
S. 19 (4) of the Indian Bar Councils Act and S. 0 of 
the Part B States (Laws) Act, read with S. 10 of the 
Hyderabad General Clauses Act does not save S. 3 of 
the Hyderabad Legal Practitioners Act. Section 19 (4) 
of the Indian Bar Councils Act is the usual provision 
made in the case of repealed and amended enact¬ 
ments. It has nothing to do with the grant of a 
permission to on Advocate enrolled in other High 
Courts in India. If any thing, it supports the con¬ 
tention that white ver prohibition there may have been 
under S. 3 of the Hyderabad Legal Practitioners Act 
and the rules made thereunder, they cannot be deemed 
in force as being repugnant to the context of this 
Act. Similarly, S. 0 of the Part B States (Laws) Act 
read with S. 10 of the Hyderabad General Clauses 
Act provides the saving of the previous operation of 
the law and treats the acts done thereunder so far as 
they are not opposed to the provisions of the new 
law. None of these sections come in the way of the 
High Court granting permission to a lawyer to ap¬ 
pear in a particular case. In the very nature of thing*, 
the High Court has the power to grant permission 
when it deems it necessary in the interests ot justice. 

Per Manohar Prasad J.: - S. 3 of the Hyderabad 
Legal Practitioners Act remains in More pealed. 

The effect of the application of S i9 Cl. (4) of the 

Indian Bar Councils Act of 1920 and S. 0 of P®**" 
States Laws Act read with Ss. 10 and 19 of the Hyde¬ 
rabad (General Clauses Act is that only such of the 

provisions of the Hyderabad Legal Practitmners Act as 
are inconsistent with the provisions which have come 
into operation will stand repealed pro tanto leaving 
unaffected the other provisions of the Hyderabad 
Legal Practitioners Act. 

(3) Per Naik, C. J., Sripat Rao, A. M. Ansari, M. A 
Ansari, Srinivasachari, JJ. Surayanarayana Rao and 


V. R. Deshpande, JJ.:—Irrespective of any enactment 
the High Court as a court of Record has inherent 
power to grant permission to Advocates who are not 
on the rolls of the High Court to appear in particular 
Civil cases. 

Per Manohar Prasad and M. S. Ali Khan, JJ.:- 
Question of inherent power does not arise when there 
is specific provision. Ramdayal v. Shankarlal, AIR 
1951 Hyd 140 (141 to 143, 144, 145. 146. 147, 148 
to 162) (Pt A) (Prs 7 to 11,12, 16, 28. 35, to 37. 40 
45, 51, 61,68, 69, 74, 75, 78, 83, 89, 99. 101, 100, 
1L4A, 115, 121 to 123,125) (FB). 

-Chap. 5—(Ss. 35, 44) — S. 50 contemplaies case 

which is pending before erstwhile Bar Council and 
not one which is referred to District Judge after 
consultation with Bar Council — Moreover since 
Ch. 5 of Act of 1901 had not come into force, provi¬ 
sions of Act 1920 are still available to District Judge 
to hold enquiry. See Advocates Act (1901), S. 50. 
ILB (1964) AndhPra 168. 


-S. 49 (c) — Rules under S. 1, Cl. (1) — Advocate 

feeling personally aggrieved by the order of Indus¬ 
trial Tribunal awarding cost against his client a party 
to the dispute, has to take action under S. 1 Cl. (1) of 
Rules — He is not entitled to move the High Court 
ior prerogative writ-Constitution of India, Art. 220. 
69 Cal W N 860 : (1966) 1 Lab L J 220 : A I R 1966 
Cal 250. 


• —S. 56-Bar Councils Act (38 of 1920), S. 10 (2) 
—Advocates Act (1901), Ss. 35, 50 and 50 — Profes¬ 
sional misconduct by advocate — Complaint made to 
High Court referred for inquiry to District Court 
under S. 10 (2), Bar Councils Act-Report of District 
Court pending before High Court for final orders— 
Jurisdiction of High Court to deal with complaint 
after enactment of Advocates Act—Held, not affected. 
See Bar Councils Act (1920), S. 10 (2). A I R 1964 
Andh Pra 261 (FB). 


-S. 56 and Chap. 5-Bar Councils Act (1926), S. 10 

(2)-S. 50 contemplates case which is pending before 
erstwhile Bar Council and not one which is referred 
to District Judge after consultation with J ar , tx) 1 unc, ‘ 
—Moreover since Chap. 5 of Act of 1901 had not 
come into force, provisions of Act 1920 at® still avail¬ 
able to District Judge to hold enquiry. I L K (19b4J 
Andh Pra 168. 


-Ss. 58 (4). 50 (2) and 24- After 1.12-196L viz., 

he date on which S. 50 (2) came into force, the High 
Court of Mysore not empowered to admit and issue 
certificates to Pleaders under Legal Practitioners Act 
—(Legal Practitioners Act 11879), Ss. 6 and /). 

After 1-12-1901, i. e., the date on which S. 50 (2) 
jf the Advocates Act came into force as per notifica¬ 
tion dated 24-11-1901 issued by the Government ot 
India, the High Court of Mysore could not admit 
my person as a pleader nor could it issue ariy certin- 
cate to a pleader or renew a certificate already issued. 
Consequently persons who were admitted as P Iea ?® r * 
after this date could not be said to have been 
admitted as pleaders and as such they are not entitled 
to be enrolled as advocates under S. 24 of the Advo¬ 
cates Act. 

Sections 0 and 7 of the Legal Practitioners Act 
read together show that they provide for ( ) P r “; 
cribing qualifications for admission of perso 
pleaders (2) issue of certificates to them and W 
renewal ol certificates issued. Altihciugh in P 1C 
there may not be any formal order admitting a P a 
son as a pleader and all that is done is to is j aw 
pleadership certificate, but in the eye o t 
there are two stages under these sections, vi-. , 
sion as a pleader and the issue of a cerllB h c A h e Se two 
in practice for the sake of convenience that tb 

acts may be merged into one. 
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AJMER EXCISE REGULATION (1915). S. 33 


-5s. S3, 52- Criminal P. C. (1898), Ss. 2-47, 

4 (1) if), 4 (1) (h), 190 (1) ib)—Applicability—Warrant 
case — Cogn ; zance on police report—S. 247 does Dot 
apply. See Criminal P. C. (1898), S. 247. AIR 1956 
Ajmer 24. 

-S. 33 (f) — Possession of fermented 'gur.' 

Possession of fermented gur’ for the puroose of 
manufacturing any excisable article would fall 
within S. 33(f). 1956 Cri L J 1 : AIR 1956 Ajmer 2(3) 
(Pt C) (Pr 5). 

-S. 33 (b) —Prosecution under, for breach of order 

under R. 15 <a) of Notification No. E (1J/5/53 D and 
\V dated 7- 2-1953— Validity of order cannot be chal. 
ledged in criminal trial — Proper remedy is by way 
of appeal under Regulation or under Art. 226 — 

R. 15 (a) held valid—(Constitution of India, Art.226). 
AIR 1955 N U C (Ajmer) 2618. 

-Ss. 52, 33 — Criminal Procedure Code '1898), 

Ss. 247, 4 (l)(f), 4(1) (h), 190 (1) (b) — Applicability 
— Warrant case — Cognizance on police report — 

S. 247 does not apply. See Criminal P. C. (1898), 
S. 247. AIR 1956 Ajmer 24. 


AJMER LAWS REGULATION (3 of 1877) 

-S. 9—Plaintiff claiming right to pre-empt pro¬ 
perty in suit as against vendee-defendant — Plaintiff 
and defendant both members of village community — 
Court has no option but to determine right of pre¬ 
emption by drawing lot. AIR 1952 Ajmer 57 (58) 
(Pt B) (Pr 5). 

• —5s. 46, 40—Constitution of India, Arts. 19(1) (I), 
19 (1) (g) — Right to hold fair od one’s land — It is a 
fundamental right under Art. 19 (1) (f) and (g) — It 
can be restricted in manner permitted by sub cl. (5) 
of Art. 19 — Rules under R. 1. See Constitution of 
India, Art. 19 (1). AIR 1955 S C 188. 


AJMEF-MPRWARA AGRARIAN RELIEF 
ORDINANCE (8 of 1949) 

_S. 18 — Whether landholder should personally 

enter upOD land (Quaere). AIR l9ol Ajmer 6 (7) 
(Pt B) (Pr 4). 

AJMER MINIMUM WAGES RULES 

_P. 3 — Retrospective extension. 

The Chief Commissioner has power to extend the 
term of the committee even retiospectively. AIR 
1953 Ajmer 65 (71) (Pt F) (Pr 38). 

-Rr. 8 (3) and ;9 (2) - Applicability - Letter of 

resignation - Failure to attend three consecutive 
meetings — Action under R. 8 (3). 

Where a member of the committee by a letter in- 
formed the Chairman that he would be away-from 
India for a certain period and that if the r JPO“ or 
the committee was desired before his return {he letter 
might be treated as his resignation and he failed to 
attend three consecutive meetings. 

Held that the Government was justified in treating 
the I letter as a letter of resignation and in Preceding 
to fill up the vacancy under R. 8 (3). AIK UM 
Ajmer 65 (73) (Pt I) (Pr 51). . . ( 

-R. 15, Proviso - Applicability - Circulation of 

P8 Where a meeting of the committee is held and the 

i a member 3S described by him, it 

apply. AIR 1953 Ajmer 6o i<3) (Pt k) (Pr 5o). 

ALLAHABAD BAR COUNCIL PULES (as 
amended in 1950 and 1951) 

•_r. l, Proviso 6 — Bar Councils Act (1926), S. 9 

-Advocate of Burma comiDg to India and seeking 


admission as advocate in Allahabad High Court - He 
must satisfy rules as amended — Even under Rules 
not so amended held Proviso 6 to R. 1 was a bar 
See Bar Councils Act, 1920, S. 9. AIR 1957 All 538 
(FB). 


ALLAHABAD UNIVERSITY ACT (3 of 1921) 

-Ss. 9, 12 end Ch. XXII of Statutes— Constitution 

of India, Art. 226 — Writ against statutory authority 
like Vice-Chancellor of University — Vice-Chancellor 
expelling student from University for gross mis¬ 
conduct in exercise of disciplinary action— Opportu¬ 
nity to be: heard not given — Principles of natural 
justice if violated. See Constitution of India, Art. 220. 
AIR 1956 All 503. 

-5s 12, 9 and Ch. XXII of Statute — Constitution 

ot India, Art. 226 — Writ against statutory authority 
like Vice-Chancellor of University— Vice-Chancellor 
expelling student from University for gross mis¬ 
conduct in exercise of disciplinary action— Opportu¬ 
nity to be heard not given — Principles of natural 
justice if violated. See Constitution of India, Art. 226. 
AIR 1956 All 503. 

-S. 42 — Constitution of India, Art. 220 — Error 

apparent on face of record — Incorrect interpreta¬ 
tion of statute—Mere mistake of law and error ap¬ 
parent on face of record — Order passed by Chancel¬ 
lor of University — Writ of certiorari. See Constitu¬ 
tion of India, Art. 220. AIR 1956 All 603. 


ALLAHABAD UNIVERSITY STATUTES 

-Chap. 22—Constitution of India. Art. 220—Writ 

against statutory authority like Vice-Chancellor of 
University — Vice-Chancellor expelling student from 
University for gross misconduct in exercise of disci¬ 
plinary action—Opportunity to be heard not given— 
Principles of natural justice if violated. See Constitu¬ 
tion ot India, Art. 226. AIR 1950 All 503. 


ALL INDIA INDUSTRIAL TRIBUNAL (BANK 

DISPUTE) AWARD 

-Paras. 521 (10) (c) (d) and (e) - Industrie 1 

Disputes Act (1947), S 18 - Sastri Bank Award, 
Paras 521 (e), 521 ( 10 ) (c) and o 21 (10) (d) - Bank 
award is binding on State Bank of India and its 
employee - Discharge of employee not on groundI of 
disciplinary action - Hearing of employee is not 
necessary - Discharge held not as punishment - No 
appeal ^maintainable. See Industrial Disputes Act 

(1947), S. 18. AIR 1958 Pat 418. 

ALL INDIA SERVICES (DISCIPLINE AND 
APPEAL) RULES (1955) 

_r 4 (b)—Disciplinary proceeding against person 

serving in All India Administrative Service for alleg¬ 
ed acts and omissions committed by him during his 

service under Government of Part B State of Hydera¬ 
bad - Part B State of Hyderabad ceasing to exist 
ifter States Reorganisation Act- Diseipl l * na JVPjJ®“ 
Seeding initiated on 4-7-1901 by State of Andhra 

Pradesh on the opinion of the Central G fl ove . r °“ f f will 
Opinion of Central Government is not final and will 

not cut down power of Court to construe rul 
5. 119 applied to all laws in force Hyderabad 
R.4(b) applied to territory merged: in State ot 

Andhra Pradesh. See Stales Reorsai^satio n Act (1950), 
>. 119. 1965 Pun L R (Supp) 358 : ILR (I960) 1 V 1 

368. r r A;* 

-Fr. 5, 3, Expln. (4) — Constitution of 

Art. 311 - Indian Police Service (RecruffmeDt) RJ^ 
1954), R. 4 —Indian Police Service [Cm) ( p ixa . 

11954), Rr. 4 (1) and 8 — Indian Police Ser <^^ lQ 

tion of Cadre Strength) Regulations (190J 

hold post when is acquired by Government , ce- 
Promotion to cadre post in Indian Police^ 
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ANDHRA PRADESH BUSINESS RULES, R. 51 


acquired for public purpose — Assignment of the 
land when the purpose ceases — Bight of heirs of 
original owners to priority over other persons. 

Certain lands, which originally belonged to the 
ancestors of the respondents, were acquired by the 
Government for a public purpose, viz , the excavation 
of a tank. It was later found that the tank was un¬ 
necessary and the project was given up. The Govern* 
ment assigned the lands to certain persons other than 
the heirs ot the original owners, the respondents. In 
a writ petition preferred to the High Court, the claim 
of the respondents was upheld and the Government 
order was quashed. The State preferred a Writ Appeal. 

Held, it is manifest from Board’s Standing O. 90, 

R. 32 (vii) that no right is created in any of the heirs 
of the original owners to claim the lands. It is only 
as a matter of grace that the assignment of land is 
made in favour of persons to whom the proprietary 
rights or the right of occupancy belong or to their 
heirs. Sub-clause (3) embodies Instructions to the 
‘Board of Revenue to offer the land in the circum¬ 
stances indicated therein to the original proprietors 
or their heirs. That rule does not interfere with the 
discretion of the Government envisaged in sub¬ 
rule (vii). (1965) 1 Andh L T 170 : (1965) 1 Andh 
W R 74. 

ANDHRA PRADESH BUSINESS RULES 

-R. 51—Constitution of India, Arts. 200,168, 212, 

220 — Bill passed by Legislative Assembly — Presen¬ 
tation to Governor is essential legislative process — 
Grayer for injunction against Council of Ministers for 
.preventing such presentation — Courts will not 
allow it. See Constitution of India, Art. 200. AIR 
1965 Andh Pra 306. 

ANDHRA PRADESH COURT. FEES AND SUITS 
VALUATION ACT (7 of 1956) 

-Constitution of India, Arts. 14, 229 (3), Sch. 7, 

X.ist I Entry 96, List II Entries 3 and 66 and List III 
Entry 47-Andhra State law prescribing particular 
court- fee for writ petitions — Validity. See Constitu¬ 
tion of India, Art. 14. AIR 1959 Andh Pra 271. 

_Ss. 63, 64, 65, 66 — Court has no inherent power 

to sanction refund of court-fee, apart from matters 
■mentioned in Ss. 03 to 66. AIR 1965 Andh Pra 395. 

_S. 79 (2)—Appeal in a suit to set aside a claim 

order arising out of a suit filed prior to the passing of 
the Act — Claim order passed after Act — Court-fee 
on appeal memo has to he paid under f he new Act- 
1959 (2) An. W. R. 330 and S. R. 37021/59 (A. P.) 
d. 25-11-1959, Applied. (1962) 1 Andh L T 478. 

ANDHRA PRADESH FOREST LAWS (AMEND¬ 
MENT) ACT (11 of 1963) 

_Ss. 43 and 47 — Consfication of property under 

S. 43 - Provisions of S. 43 not mandatory - Order 
of consfication is appealable under S. ,47 — Scope 
■of powers of appellate Court stated. 

Under S. 43 of the Act, the Magistrate is bound to 
confiscate to the Government the timber of thei forest 

produce and also any tool, boat, ^ att *J n 0 n r ^ eh R„ f 
which had been used in committing the offence. But 
his order of confiscation is appealable and the person 

interested in the property seized in pursuance oHhe 

order under S. 43 can file an appeal under 5. 4/, to 
°L Sessions Court within the prescribed Period. The 
aoDellate court is certainly entitled to ascertain 
whether the property which has been confiscated by 
the Magistrate really belonged to. the accused and 
whethef the rights of third parties have been safe¬ 
guarded by makiog the said order. If the scope of the 
aDDpal is to be limited to mean that the provisions 
of S 43 are mandatory and that the appellate Court 
mustconfine itself to the determination of the fact 


whether the vehicie was used for the commission of 
the offence and whether the value of the property 
seized was more or less than Rs. 50, the aggrieved 
party will be precluded from putting forth any claim 
whatsoever, in regard to the interests in the property 
seized under section 43 and his ultimate remedy 
probably would be a civil suit against the persons 
who got the vehicle involved in the commission of 
the offence; but that could not be the object of the 
Legislature. No doubt the Legislature by amending 
section 43 of the Act has taken -away the discretion 
of the Magistrate in ordering confiscation of the 
property employed in the commission of the offence 
but by retaining the provisions in section 47 the 
powers of the appellate Court have not been curtailed. 
(1965) 2 Andh-:W R 195 : 1965 Mad L J (Cri) 656: 
(1965) 2 Andh L T 219: ILR (1965) Anddh Pra 1259. 

ANDHRA PRADESH LEGISLATIVE 
ASSEMBLY RULES 

-Rr. 35, Proviso, 164-O-Regional Committee Bye¬ 
laws under R. 164-0 — Bye-law No 4 — Meeting ot 
the committee — Date and place of — Intimation by 
mode prescribed by R 35 — Proviso held sufficient. 
A I R 1965 Andh Pra 306. 

-Rr. 164 O, 35, Proviso—Regional Committee Bye. 


laws under R. 104-O—Byelaw No. 4—Meeting of the 
committee—Date and place of — Intimation by mode 
prescribed by R. 35 — Proviso held sufficient. See 
Andhra Pradesh Legislative Assembly Rules, R. 35, 
Proviso. A I R 1965 Andh Pra 306. 

ANDHRA PRADESH MOTOR VEHICLES 

RULES (1957) 

-R. 4 — Scheme under S. 08C of the Andhra Pra¬ 
desh Motor Vehicles Act (1939) (as amended in 1956) 
—Particulars regarding number of vehicles proposed 
to be operated on each route and their daily trips 
stated in terms of maximum and minimum numbers 
instead of stating their exact number-Such specifica- 
tion does not per se offendR.^.SseMotor Vehicles 
Act (1939) (as amended in 1950), S. n8L. (iyoaj 1 
Andh W R 471 : A I R 1960 Andh Pra 42. 

a -R. 5 — Motor Vehicles Act (1939). Ss. 03-E, 68 

(L) (as amended by Act 100 of 1950) - R. 5 \ U i incon- 
sistent with S. 68-E and is, therefore, void. Sea Motor 
Vehicles Act (1939) (as amended by Act 100 ot lJoO), 
S. 08-E, AIR 1961 S C 82. 

_R 8 — Scheme under S. 68C of the , A ? < ^J lra 1 QKm 

desh Motor Vehicles Act (1939) (as amended in 1950) 
-Particulars regarding number of vehicles P|°P?^ 
to be operated on each route and their daily trips 
stated in terms of maximum and minimum ambers 
instead of stating their exact number — Such specifi¬ 
cation does not militate against ra »^g eff ^tive ob- 
jections under S. 68D of the Adland:R,.8. See Motor 
Vehicles Act (1939) (as amended in 195% b. 
(1965) 1 Andh W R 471 s A I R 1966 Andh Pra 42. 

-B. 10—Scheme under S. 08C of the Andhra Pra¬ 
desh Motor Vehicles Act (1939), (as amended In 1959) 
-Particulars regarding number of vehic es propwed 
to be operated on each route and their daily trips 
stated in terms of maximum and minimum number 
instead of stating their exact nnmber-Such specific 

tion does not militate against raising effective objec¬ 
tions under S. 08D of the Act and R. 10. See Motor 

Vehicles Act (1939) (as amended in 1956), S^ oa 

(1965) 1 Andh W R 471: A I R i960 Andh Pra 4i. 

_r 11 — Scheme under S. 68C of the An ra 

Pradesh Motor Vehicles Act U^ 9 ) (as atnend d in 
1956 ) - Cancellation of permits without notiM 
existing permit holders is invalid. See Mot ^ 

Act (19391 (as amended in 1956), 8. oa ■ \ 

Andh VV R 471, A I R 1966 Andh Fra 42. 


ANDHRA PRADESH MOTOR VEHICLES 
(TAXATION OF PASSENGERS AND 
GOODS) ACT (21 of 1959) 

Conslifution of India, Article 14 — Madras 
Motor Vehicles (Taxation of Passengers and Goods) 
(Andhra Pradesh Amendment) Act (21 of 1959) — 
Validity — Act cannot be held to contravene Art. 14 
on ground that transport operators in Andhra State 
plying vehicles on routes lying in Madras and Andhra 
States are in unfavourable position compared to trans¬ 
port operators iQ Madras State plying buses on the 
same routes. See Constitution of India, Art. 14. AIR 
1962 Aodh Pra 103. 


ANDHRA PRADESH MOTOR VEHICLES (TAXATION ETC.) ACT, 1959 1283 

to levy additional tar in respect of the routes situate 
in this State to equalise the incidence of taxation 
between the two sets of operators, so that the peti¬ 
tioners and those similarly situated might not be at a 

disadvantage. But it has to be borne in mind in this 

context that it is by mutual arrangement between the 
two States that permit holders in one State are allow- 
ed to ply vehicles on any of the routes in the other 
State. The permit is granted by the State in which 
the route commences and the operator could, on the 

.i! lS el ! hat carr y on his business in the 

other State without paying the additional tax. The 

necessity for endorsement arises under S. 63 of the 
Motor Vehicles Aot, which, inter alia, provides for 
the validation of permits, if used outside the region 
in which they are granted. It postulates that a per¬ 
mit granted in any one State would not be valid in 
any other State unless countersigned by the Regional 
Transport Authority of the other State. However 
under that section, thecounter-signingauthority could 
only attach to the permit any condition which could 
have been imposed if that authority had granted the 

permit. It is section 48 that authorises a transnnrt 
attac ^. onditions ^ a stage carriage per. 

j But td f conditions contemplated by that sec- 
on do no include the levy of additional tax. Hence 
X\l t0 contend that the transport authorities of 

fiAn » l h ^° U d lm P? se taxes within the contempla- 

S&s: b ~ n d ss£ 

persons of various classes and does not ere) 

? e a e S MtH °' ° Pera i° rS - S “'»a° S ec e ,foi Ud 'e.H y s 

tJ!/.' 0 ” challenge and is constitutionally valid 

Ssw^sr 
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—Constitution of India, Arts. 301, 304 — Madras 
Motor Vehicles (Taxation of Passengers and Goods) 
(Andhra Pradesh Amendment) Act (21 of 1959) - 
Validity - Act attracts Art. 304 (b) Proviso and is in. 
valid for want of previous sanction of President. See 
Constitution of India, Art. 301. A I R 1962 Andh Pra 

•1UJ. 

ANDHRA PRADESH MOTOR VEHICLES 
(TAXATION OF PASSENGERS AND 
GOODS) (AMENDMENT AND 
VALIDATION) ACT 
(34 of ] 961) 

-S. 1—Madras Motor Vehicles (Taxation of Pas¬ 
sengers and Goods) Act 16 of 1952), S. 19 (as added 
toy Andhra Pradesh Act 10 of 195S)-Constitution of 
India, Art. 14—Neither Act 34 of 1961 nor S. 19 of 
Act 16 of 1952 does infringe Art. 14—Motor Vehicles 
Act (1939), Ss. 48 aad 63 — Conditions contemplated 
bv S. 48 do not include levy of additional tat— 
R T. A. is therefore not authorised to impose such 
condition while endorsing permit under S. 63. 

The contention that Act 34 of 1901 is opposed to 
the doctrine of equality of law enunciated in Art 14 
of the Constitution in that the operators with permits 
trom the Madras State ake not liable to bear the 

b ^ y ! n Vu de ^r f taxation to Which petitioners are 
subject, that the public utilise the services of the 
carriers registered in the Madras State and plying on 
the routes in this State as their charges are less than 
those of the petitioners and this adversely affects 
their business, has no substance. If the operators of 
stage carriages registered in Madras State are charged 
less, it is not due to anything contained in the im- 
pugned Act. The difference in the rates of tax is 
traceable to the difference in laws in operation in 

th(l h ^f Stal l s ; not a , case £ of ,he legislature of 
mak,ng dlffe , r . ent laws for different areas in 
the State or as applicable to different operators. The 
■advantages and disadvantages are the result of diffe- 
rentkwsin force in different States. The source of 

JUL h nT y i Or i!i h u S0 sta * utes being different, no 
B could be made on the ground of denial of 

V ? trea .j men V The power of a Court to 
declare a law void under Art. 14 could be exercised 
only with reference to the legislation Impugned and 

Id ti^ 0 ih WO ^' ff0 i re ? t Stales could not be 8 compar. 
od to show the discriminatory nature of one of them 

Moreover, it is open to a State to make a territorial 

classifica ion even in regard to fiscal measures and in 

a J i. en ?, ys „ a gr _ eater latitude in that behalf • ngfln 

I * nd L w R 351 and (1955) 1 SCR 599 fln H li 

STC 679 and 13 S T C 529 and 13 S T C 233, Rel. 

.The petitioners fell back upon the argument that 
there was no impediment in the way of the transom^ 

authorities imposing an additional tax on the one?a! 

tors registered in Madras plyiog their vehicles nn 
routes in Andhra Pradesh. es .? n 


even atter^ Acf^eased'to^have^effect '° Collecte( 

ILR (1964) Andh Pra1338 (DB)f ° Q lst AprU 6 - 

Andh Pra 1338 (DB). ’ Ar * l^R (1964 

« n vld b r“l, C< ’T !, r iCe °> Stat, 
declared invalid on ground of violX^ 0 ^' 011 Wa! 
tional provisions of constihi. 
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ANDHRA PRADESH REGIONAL COM- 
MITTEE ORDER (1958) 

—Para. 3 — Constitution of India, Arts. 371(1), 
212 (l), 220 — Andhra Pradesh Regional Committee 
Order (1958), Para. 3 — Regional Committee con¬ 
stituted under Para. 3— Defect in procedure in hold¬ 
ing its meetings — Bill in pursuance of its report 
passed into an Act — Art. 212 (1) applies — Validity 
cannot be questioned on ground of irregularity of 
procedure—Court will not give ineffective declaration 
ac to its validity. See Constitution of India, Art. 
371 (1). AIR 1965 Andh Pra 306. 

ANDHRA PRADESH URBAN AREAS 
SURCHARGE ON PROPERTY TAX 
ACT (13 of 1958) 

-S. 3 — Constitution of India, Sch. VII, List 2, 

Entry 49 and List 1, Entry 92 — Legislative compe¬ 
tency — Act is validly enacted. See Constitution of 
India, Sch. 7, List 2, Entry 49. AIR 1963 Andh Pra 
379. 

-S. 5—Non-compliance with procedure— Remedy 

is by way of appeal and not by writ [petition. AIR 
1963 Andh Pra 379. 

ANDHRA STATE ACT (CENTRAL 
ACT 30 of 1953) 

-S. 30—Madras Vexatious Litigation (Prevention) 

Act (8 of 1949), Ss. 2 (1), 3-Applicability to litigants 
in Telangana area — Act part of regulatory jurisdic¬ 
tion of Madras High Court inherited by A. P. High 
Court—Order under the Act can be passed against 
any litigant within its jurisdiction — Effect of S. 119 
of States Reorganisation Act stated. See Madras 
Vexatious Litigation (Prevention) Act (8 of 1949), 
S. 2 (1). AIR 1962 Andh Pra 4. 

-S. 30—Civil P. C. (1908), S. 151, O. 39, R. 1-No 

inherent power to issue injunction apart from O. 39. 
See Civil P. C. (1908), S. 151. AIR 1955 Andh 
142. 

_S. 32 — Power of High Court — Power to frame 

rules to regulate its own practice and procedure — 
Such power is inherent in High Court. See Constitu¬ 
tion ot India, Art. 225. AIR 1966 Andh Pra 137 : 
(1965) 2 Andh L T 372 : i960 Cri L J 512. 

_S. 32-Madras Vexatious Litigation (Prevention) 

Act (8 of 1949), Ss. 2 (1). 3—Applicability to litigants 
in Telangana area - Act part <of reg>ulatory Junc¬ 
tion of Madras High Court inherited by A, r. High 
Couit - Order under the Act can be passe.dagainst 
any litigant within its jurisdiction — Effect °f S. H9 
ot ^States Reorganisation Act stated f » Madras 
Vexatious Litigation (Prevention) Act (8 ot WW), 
S. 2 (1). AIR 1962 Andh Pra 4. 

_Ss 32 and 55—Constitution of India, Art. 220- 

Petition under - Appeal ag^st judgment ofsingle 
Tndcrp- Limitation— (Limitation Act (1JUS), Art. ioij 
— Rich Court Orders and Rules — Andhra Pradesh 
Appellate Side Rules, R. 511. See Const.tution of 
India, Art. 226. AIR I960 Andh Pra 364. 

_s 32 —Civil P. c. (1908), S. 122, O. 3, B. 4 - 

Unstamped memorandum ot appearance (High 
r . t r«1m and Orders-Madras High Court Appel- 
Se Side Buies, R 21). See Civil P. C. (1908,, 8. 122. 
AIR 1957 Audh Pra 950. 

c, 55 and 32 -Constitution of India, Art. 220 — 
Petition under - Appeal against judgment ot single 
t t imitation —^Limitation Act (lyUo;, Art. xox) 
L(High Court Orders and Rules — Andhra Pradesh 
AppelDte Side Rules, R 51) See Constitution of 
India, Art. 220. AIR i960 Andh Pra 364. 


ANDHRA STATE AND SUBORDINATE 
SERVICE RULES 

—R. 2 (3) — Constitution of India, Art. 311 (2) — 
Applicability — Reduction in rank in gaib of transfer 
—When by way of penalty — Approved probationer 
awaiting appointment as full member of secretariat 
service—Order of transfer to District revenue esta¬ 
blishment— Transfer involving loss in emoluments 
and chances of promotions — Order amounts to 
reduction in rank within Art. 311 (2). See Constitu¬ 
tion of India, Art. 311 (2). AIR 1963 Andh Pra 412, 

-B. 40—Constitution of India, Art. 311 (2) — Ap¬ 
plicability — Reduction in rank in garb of transfer — 
When by way of penalty — Approved probationer 
awaiting appointment as full member of secretariat 
service—Order of transfer to District revenue esta¬ 
blishment — Transfer involving loss in emoluments 
and chances of promotions — Order amounts to 
reduction in rank within Art. 311 (2). See Constitu¬ 
tion of India, Art. 311 (2). AIR 1963 Andh Pra 412. 

ARBITRATION ACT (10 of 1940) 

—S. 1—Defence of India Act (1939), Ss. 17 and 19 
—Suit in respect of compensation for requisition of 
premises — Maintainability—Applicability of— Arbi¬ 
tration Act to arbitration under Defence of India Act 
or Rules — (Requisition of Land (Continuance of 
Powers) Act (1917), S. 0) — (Civil P. C. (1908), S. 9L 
See Defence of India Act (1939), S. 17. AIR 1959 
Cal 71. 

-S. 2-Contract Act (1872), S. 02 - Rescission of 

contract — It need not be express — Mere alteration 
or modification is not rescission. See Contract Act 
(1872), S. 62. AIR 1955 Cal 65. 

_Ss. 2 (a), 13- Arbitration agreement — Dispute 

—Claim for damages for inferiority in quality ot 
goods supplied ULder contract — Definite demand 
tor certain sum of money after measuring damages 
by reference to contract not made — Award py arbi¬ 
trators cannot be challenged as one without jurisdic- 
tion-Grounds of decision or basis on which damages 
were awarded not stated in Award cannot 

be challenged on this ground: 53 Cal W N 873 l876)> 
Not Foil. 1LR (1960) 2 Cal 357. 

_S 2 (a) - Claim for definite sura of money not 

necessary— Arbitrator should determine and assess 
even prospective damages arising alter date of sub¬ 
mission. AIR 1955 Cal 65. 

A _c o (a) — Arbitration clause in earlier contract 

-When can be impoited by reference into subse¬ 
quent contract "Jest - Contract-Construction - 
Incorporation of document by reference. 4( Cal <99. 
a ir rsi iqoi Cal 767: e0 I C 909, Overruled. AIR 
W 5 l CM 10 (14,17,19, 20) (P. A, (Prs 37, 49, 67) 

(FB) 

_Ss o (a) 14 (2) — Oral agreement lor arbitra¬ 
tion Award — Suit on — Whether lies. AIR 1951 
Mad 683 (683) (Pr 2). 

6026. 

0 _S 2 (c)-Definition of 'Court’ in S. 2 1 (c) cann 

• imllpi in S 34. See Arbitration Act (1940), 
S ?34 P AIR 1966 SC 634 : 1965 Ker L T 1193. 

_c 2 (c)-Consolidation cfficeris not empowered 

uT^eler dispute pending beiose h^.osrbi.raljon 

under Consolidation Act or I y ’ • Consolidation 
venue Act or by Arbitration A , s not a 

Officer, even assuming that he is a Co ^ d 

55 “ Laws 8 -U S * Consolidation of 


1 


Holdings Act (5 of 1954), S. 41. 1904 All WR(HC) 
89. 

- S. 2 (c) — Civil Court — Jurisdiction of, barred 

under C. P. Land Revenue Act to effect partition of 
Mahal — Civil Court whether can pass decree on 
award for same. AIR 1951 Nag 297 (298) (Pt C) 
(Pr 12) (DB). 

# —Ss. 3,2, 14 and 17 — Reference to arbitration 
by parties — Fundamental basis of such arbitration 
—Arbitration without intervention of Court—Award 
—Its validity — Its nature—Statutory requirement of 
its being filed in Court — Original cause of action — 
Its merger in award. See Arbitration Act (10 of 
1940), S. 2. AIR 1964 Mad 1 (FB). 

——Ss. 5, 21—Proper reference to arbitration—Power 
of Court to withdraw it. See Arbitration Act (10 of 
1940), S. 21. AIR 1958 All 437. 

—-Ss. 8 , 39— Non-appealable orders— Order passed 

,5- 8 DOt a PPealable. See Arbitration Act 
(10 of 1940), S. 39. AIR 1965 All 269 (a). 

-Ss. 8 , 30 and Sch. 1, Para. 2 (2)—Award without 

appointment of umpire - No illegality but mere 
irregularity-Party not moving Court under $. 8 (2)— 

S W U5 r A I R^Mm! “ EVidenC6 AC ‘ (1872) ' 

——Ss. 8 and 25 — Arbitrator named unable to act— 
Object of agreement to refer-Appointment of another 
arbitrator. AIR 1951 All 335 (337) (Pt C) (Pr 6 ). 

^ ^ aod (3)—Commencement 

of arbitration proceedings - Proceedings commence 
on the date on which notice under S. 8 (1) (a) is given 
Cause of action on 14-2-1941— Infructuous arbitra¬ 
tion proceedings attempted during a period of four 
months — Notice given on 5-4-1944 is valid Sep 

538 (DB) 0 . 11 ACt (1940) ’ S# 37 (1) * 1 L R (190 ^ 2 

SimMn 8 fif* 20 and „ S ‘ 47 "" Order passed by 
Court to file agreement - Provision of S. 8 ( 1 ) (b) is 

tion-Bl 7 pi n to D h 0n T l t0 refer dispute t0 Nitra¬ 
tion—Burden to show lies on ohjector. See Arbitra. 

tlon Act (1940), S. 20 (5). A IR 1958 Punj 418 

Ss. 8 ( 1 ) jb), 2 (a), 4 — Provision in Arbitration 

n . amed Arbitrator may appoint 
nother Arbitrator in case he is unwilling — Validity 

Tripu“27 ratl ° n Act (1940)l S ' 2 A I B 1964 

-““S. 9 (b) — Dispute between members of Associa 
lion referred to arbitration-Secretary of AssociaUon 

deWioa 0 would 6 fif Cdt^iMs 

P - C - S'W S 111 faj&S'fiEt- 566 CiV “ 

Sg-SiSA and^ults^pemjfog *wWch & 

teferonce to arbitration-?, ov isi 01 ! s of Ch 

^•lir Atbitralto ” An. a9^0)S.9. 1963 

• —S.18 - Admissibility of previous evidence by 


ARBITRATION ACT (10 of 1940), S. 2 1235 

consent of parties—Change in Board of Arbitrators— 
Evidence recorded by previous Board may with con¬ 
sent of parties be admitted. (1962) 2 Ker L R 212 : 
1964 Mah L J 174 : 65 Bom L R 320 : (1963) 2 S C I 
170 : (1983) 2 Mad L J (SC) 60: (1903) 2 SCR 
348 : (1963) 2 Andh W R (SC) 60 : AIR 1906 S C 
1072. 


——S. 13—Arbitration proceedings — Acceptance of 
evidence—Evldense deposed in previous infructuous 
arbitration proceedings can be accepted in later pro¬ 
ceedings—Provisions of Evidence Act not applicable 
to arbitration proceedings — (Evidence Act (1872). 
S. 1). ILR(1960)2Cal 538(DB). 

- —-S. 13—Arbitration agreement—Dispute — Claim 
tor damages for inferiority in quality of goods sup¬ 
plied under contract — Definite demand for certain 
sum of money after measuring damages by reference 
to contract not made — Award by arbitrators cannot 
be challenged as one without jurisdiction — Grounds 
ot decision or basis on which damages were awarded 
not stated in award-Award cannot be challenged on 

l LB 8 a9 U 6 n 0)-2 S Cal3 r 5 b 7 : tr,tiOD Act <1940 >' S ' 2 W- 

—Ss. 13, 2 (a)-Evidence Act (1872), S. 93-Arbi- 
JSS2P e! au - s ? v °J d f c 0r uncertainty - (Contract Act 

A I R 1959 Ca?430 EV,d<SnCe ACt ‘ 1872,1 S ' 93 ‘ 

Trinf 1 ? (b) .“ l nd 30 ( a > — Parties seeking to apply 
to Court for statement of case - Arbitrators refusing 

(Pt°A) n (Pr 6 t r MUC ° ndUCt * AIR 1951 CaI 230 (231) 
777 8s *, 13 ’ M>2l r “Any matter in difference”— 

(p“ S 2T, d 2t'24t(DB, R 19M Nag 306 (310 > 

—Ss. 13 and 34 — Substantial questions of law— 

uSSSTat 6 k b i tr R^52Xui36l. 66 Arbi,ra,10n AOt 

E^ti£***** < 194 °>> 

?~ S * 14 ~Filing of award-Court having iurisdic 
. nter a >a application for filing of avmdhas 
jurisdiction to grant extension of time for making 
award. AIR I960 S C 629. making 

nC-j) FSss®- «« 

selling aside award and was Xnlalab e fo 

lion Act (1940), S. 39. A I R 1959 AU 777 ' lt,a ' 

S. 1£ “ C^Lu'ed" (1908 >- 

P.^lM.VlW ™ 

Qf Q »?* 14 ^—Limitation Act (1908). Art 17 S 

tartlng point is date of service of notice a Vic* 

of notice under S 14 19 ) * - Absence 

^TnMDB S r e ' A 1 8 1951 AJ1 352 (381) (Pt B, 

*sftas 

Effect— r Arbft t ration 0 cl b ^ C 7 ao ^°^®*®* a °^ ll ib-' 
Government talcing par, in 
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implied. See Constitution of India, Art. 299(1). AIR 
1963 Cal 456. 

-S. 14 (2) — Limitation Act (190S), Art. 158 — 

Starting point—Non-service of notice—Party entering 
appearance and asking leave to examine award for 
filing objections. See Limitation Act (1908), Art. 158. 
A I R 1952 Cal 226 (DB). 

-S. 14 (2)-Filing of award, if judicial act—Limi¬ 
tation Act (1908). Art 178. A I R 1951 Cal 230 (232, 
233) (Ft D) (Prs 13, 16). 

-Ss. 14,31. 32. 40 and 2(c) — Suit to enforce 

award —Suit cannot be filed in Small Cause Court— 
AIR 1944 Nag 24, Dissented from. AIR 1960 
Madh Pra 65. 

-Ss. 14 (2), 2 (a)—Oral agreement for arbitration 

—Award — Suit on — Whether lies. See Arbitration 
Act (1940), S. 2 (a). A I R 1951 Mad 683. 

-S. 14 (1) — Failure to sign award by some of 

arbitrators — Effect of, on validity of award. AIR 

1952 Pat 461 (463) (Pt C) (Pr 4). 

-S. 14 — Filing of award — Notice — Notice is 

mandatory—It may be given orally or in writing, but 
must emanate from Court—Knowledge of party from 
some private source about filing of award is not 
sufficient compliance with S. 14—Expression ‘date of 
service of notice’ in Col. 2 of Art. 158, Limitation 
Act (1908) includes date of informal or constructive 
notice : A I R 1902 S C 060, Foil. Limitation Act 
(1908), Art. 158. 1965 Punj L R (Sup) 117. 

-Ss. 14, 21 and 17—Reference signed by only one 

defendant. See Arbitration Act (1940), S. 21. AIR 

1953 Punj 216. 

—S. 14 — Deed - Construction — Decision incor¬ 
porating terms of award — Terms not recited speci¬ 
fically. 

Where the dispute between a jagirdar and his cre¬ 
ditor had been referred to the decision of certain 
arbitrators appointed by Mehakma khas aod they 
gave their opinion as to the amount payable and tbe 
mode of payment by instalments on certain due dates 
and they further awarded interest at 1 per cent, per 
mensem on any instalment remaining unpaid and 
the same was considered by tbe CouDcil who agreed 
with the opinion of the arbitrators and recommended 
the same to Mehakma khas, the senior member passed 
an order that the amount so found due shall be re¬ 
coverable according to the decbion of the Council. 
The decision of the Council after setting out (he 
substance of the award, stated that it agreed with the 
opinion of the ‘Panches’ without making any refer¬ 
ence to the provision for interest on instalments not 
paid on due dates. On a dispute whether interest was 
payable on instalments in arrears it was, 

Held, tbe council in its decision mentioned only 
the substance of the award in the recital portion and 
the recital was followed by the operative part which 
states that they are in agreement with the opinion ot 
the ‘Panches’. It is impossible to cut down by the 
recital the plain effect of the “operative part of the 
deed”. The council in so far as they said they were 

bias B.tfiFSf.fiKasa® 

AIR 1954 Raj 54. 

_S s> 14(2) and 17 —Travancore Arbitration Act (II 

of 1115’, S. 11 —Arbitration without intervention of 
ronrt — Award — Apolication under repealed provi¬ 
sions of O. 39, R 20, Travancore Civil P.C., for filing 
award in Court and passing decree thereon—Petition 
can be treated as a suit for passing decree in terms of 
award-S. 11 does not affect such. right. Se e Travan¬ 
core Arbitration Act (11 of 111b), S. 11. AIR 19o2 
Trav Co 540 (DB). 


— Ss. 15, 14,16, 17 and 18—Sub-section (2) of S. 14 
is not exhaustive — Umpire dying before filing of 
award without authorising anyone to file award on 
his behalf — Order for filing award may he made under 
S. 151. Civil P. C. - (Civil P. C. (1908), S. 151). See 
Arbitration Act (10 of 1940), S. 14. AIR 1959 Cal 84. 

-Ss. 15 to 17 and 30 to 33 — Scope — Application 

for setting aside award and application for adjudg¬ 
ment of award as nullity — No distinction — All ap¬ 
plications for setting aside award irrespective of 
ground of challenge to be made under S. 33 — Non¬ 
existence or invalidity of reference can be a ground 
for setting aside award—I L R (1949) l Cal 245 and 
55 Cal W N 147 : AIR 1951 Cal 78, Overruled. See 
Arbitration Act (10 of 1940), S. 30 AIR 1956 Cal 321. 

-Ss. 15, 30—Limitation Act (1908), Art. 158 — Ap¬ 
plicability, when objection is one under S. 15, Arbi” 
tration Act. See Limitation Act (190S), Art. 158. AIR 
1957 Pat 447. 

-Ss. 15, 17, 30 and 33—Award — Setting aside of 

an award for misconduct—Award by arbitrator leav¬ 
ing open a question referred to him to be decided by 
a stranger to the contract is bad in law — Such con¬ 
duct of the arbitrator amounts to judicial misconduct 
within S. 30. AIR 1964 Punj 424. 

-Ss. 16, 20, 30 and 31—Jurisdiction of Court and 

that of arbitrator -Incomplete award—Duty ol Court. 
See Arbitration Act (10 of 1940), S. 20. AIR 1958 All 
692. 

-Ss. 16. 14. 17, 22. 23 and 33 - Civil P. C. (1908), 

S. 115 — “Case decided” — Award - Objection to- 
Award set aside—Proceeding whether case. See Civil 
P. C. (1908), S. 115. AIR 1958 All 683. 

—Ss 16, 14, 30—Error apparent on face of award. 
See Arbitration Act (10 of 1940), S. 14. AIR 1959 
Andh Pra 199. 

-Ss. 16, 8 and 30-Appointment of umpire—Power 

of Court—Objection to legality of award — Death of 
umpire — Conditions in S. 8 not satisfied — Neither 
party praying for appointment of new umpire — 
Proper order-Award can only be set aside. See Arbi¬ 
tration Act (10 of 1940), S. 8. AIR 1963 Cal 70, 

_Ss 18 and 17—Procedure to be followed when 

revised award is received by Court after it was re¬ 
mitted under S. 10 is not clear- Decree passed by 
Court on basis of revised award-Such award cannot 
be said to be in excess by reason of order remitting it 
was bad. See Arbitration Act (10 of 1940), S. 17. AIR 
1960 Mad 43. 

f_Ss. 16 and 17—Registration Act (1008) Ss. 17 

(1) (b) 17 (2) (vi), 49-Award without intervention of 
Court—Registration of - Unregistered award dealing 

with property worth Rs. 100 and ™ ore “, ^ j.Td 
ability by filing in Court-AIR 1948 Pat 320 and AIR 
1949 Pat 393, Overruled. See Registration Act (iyu»J, 
S. 17(1) (b). AIR 1958 Pat 252 (FB). 

-Ss. 17 and 39 (1) (vi), 30—Appeals^undei■Dis¬ 
tinction. See Arbitration Act (10 of 1940), S. 39(l) (vi), 
AIR 1958 All 692. 

_Ss 17, 14, 16, 22, 23 and 33 — Civil P. C. (1908), 

S. 115 - “Case decided’’- Award - Objection to 
Award set aside-Proceeding whether case. See Civil 

P. C. (1908), S. 115. AIR 1958 All 683. 

_Ss 17 and 39—Composite order refusing to set 

aside award a D d directing decree to b ® P“ s ® d in 
terms of it — Appeal against order refusing to set 
aside award is maintainable. See Arbitration Act (1 
of 1940), S. 39. AIR 1955 All 678. 

_Ss. 17 and 30 to 33 — Scope — Application for 

setting aside award and application for adjudgment of 
award as nullity-No distinction—All appUcations for 
setting aside award irrespective of ground of chat- 
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lenge to be made under S. 33— Non-existence or in¬ 
validity of reference can be a ground for setting aside 
award—ILR (1949) 1 Cal 245 and 55 Cal VV N 147 : 
AIR 1951 Cal 78, Overruled. See Arbitration Act (10 
of 1940), S. 30. AIR 1956 Cal 321. 

- Ss. 17, 21 and 30—Reference to arbitration in suit 

—Award including matters outside suit —Decree ex¬ 
cluding that portion of award—Appellate Court again 
referring matter to arbitration and including matter 
outside suit in its decree—Validity of appellate decree. 
AIR 1951 Madh Bha 111 (111, 112) (Prs 3, 4). 

-Ss 17 and 14—Award not filed as required by Act 

—Defendant not fully performing award—Defendant, 
if can rely upon award in answer to action. See Arbi¬ 
tration Act (10 of 1940), S. 14. AIR 1951 Mad 458. 

—Ss. 17. 14, 15, 16 — Error apparent on face of 
award — Court cannot modify under S. 15 — Award 
for fiesh decision of particular matter can be re¬ 
mitted under S. 10(1) (c)—Valid part of award need 
not be remitted. See Arbitration Act (10 of 1940), 
S. 14. AIR 1963 Pat 71. 

-Ss. 17,30—Civil P. C. (1908', O. 9, R. 13; O. 43, 

R. 1(d) - Arbitration Act (1940), Ss. 17, 30 - Refer¬ 
ence for arbitration by all parties including minor— 
Decree on award — Application on behalf of minor 
for settiDg'aside decree—Application refected—Appeal 
-Maintainability. See Civil P. C. (1908), O. 9, R. 13. 
AIR 1956 Pat 28. 

——Ss. 17, 39—Limitation Act (1908), S. 5—Sufficient 
cause — Ignorance of law is not a sufficient cause. 
See Limitation Act (1908;, S 5. AIR 1955 N U.C (Pat) 
4577. 

— Ss. 17 and 16—Award—Absence of objection by 
parties Duty of Court to decide competency of 
reference and validity of award on face of it. See 
Arbitration Act (10 of 1940), S. 16. AIR 1952 Pat 461. 

7^ Ss - 17,14—Decree based on award without com¬ 
plying with mandatory provisions of S. 14 — Decree 

u ? der inherent powers - See Civil 
P. C. (1908), S. 151. 1965 Pun L R (Sup) li7, 

r~ Ss - and 14 (2) — Party to arbitrrtion applying 
unrtp W Q rd i ° be ?i de rule °* C 01 " 1 - Application is 

AIR 1952 Piol 350 rati0n ** (l ° 1940) ' S ' 14(2 >' 

(lTnf S in^ D c . Tra , vanc ore Arbitration Act 

If r V 1 . S ' 11“ Arbitration without intervention 
ot u°urt—Award-Applicatlnn under repealed provi- 
of °: R. 20, Travancore Civil P. C, for 

faling award in Court and passing decree thereon — 
petition can be treated as a suit for passing decree 
in terms of award — S. 11 does not affect such right. 

ArR^Trcf^B,/ 0 ' ,llonil5 >- S ' U - 

?.^r Ss, f 20 i 5) '. 19 * 8 ; 10 ’ 12 ’ 13 (d). 16 and 25- 
r l 3 me Passing of award-Arbitrator if becomes 

tioiwlfVvM C f°f Award set aside by Court - Discre. 
non of Court to supersede reference or not — Refer- 

awa e rd n0t n UP M Seded k by u Court t. whiIe seltin 8 aside 
award Question whether arbitration proceedings 

dtn P C n° f i lt,nU ! With r r CSP u Ct 10 same dls PUte or another 
depends on terms of arbitration agreement. See Arbi¬ 
tration Act (10 of 1940), S. 19. AIR 1962 S C 1123. 

—S. 20—Application under for reference to arbitra- 

(L “ n Act 

“77®* 20 “ Limitation Act (1908). - Art. 181—Annlf 
AYR 1*5 « 20.’Arbitri.fonAo^- 


of contract — Right to resell in case of buyer’s 
default given to seller under contract — Re-sale by 
seller on buyer’s default—Effect on arbitration clause 

— Arbitration agreement does not cease to be opera¬ 
tive bv virtue of S. 54 (4) —AIR 1941 Lah 427 and 
AIR 1943 Lah 295, held Overruled bv AIR 1946 Lah 
110 FB) - See Sale of Goods Act (1930), S. 54 (4). 
AIR 1959 Bom 158. 

-Ss. 20, 19 and 13 (b)-Supersession of agreement 

— Invalid award stating a special case — Order of 
supersession—Not proper—See Arbitration Act (10 of 
1940), S. 19. AIR 1962 Mad 351. 

-S. 20 — Limitation Act (1908), Art. 1S1—Scope- 

Applications under Arbitration Act—Art. 181 applies 

— See Limitation Act (1908), Ait. 181. AIR 1952 
Punj 423. 

-S. 21—Civil P. C. (1908), • O. 26, R. 10 (2) and (3) 

—Second commission—If and when should be issued 

— Party agreeing to issue of such commission if can 
resile from agreement — Report of commission if 
tantamounts to award —(Evidence Act (1872), S, 115) 
-See Civil P. C. (1908), O. 20, R. 10 (2). A I R 1958 
Andh Pra 304. 

—Chap. IV, (Ss. 21 to 25), Chap. II, (Ss. 3 to 19) — 
Reference to arbitration in pending suits without 
order of reference—Legality—Reference before, and 
award after withdrawal of suit — Validity—See Arbi¬ 
tration Act (10 of 1940), Chap. II (Ss. 3 to 19). AIR 
1961 Cal 46. 

—Ss.21, 17 and 30 — Reference to arbitration in 
suit-Award including matters outside suit — Decree 
excluding that portion of award — Appellate Court 
again referring matter to arbitration and including 
matter outside suit in its decree — Validity of appel¬ 
late decree — See Arbitration Act (10 of 1940), S. 17. 
AIR 1951 Madh Bha 111. 

-Chaps. IV (Ss. 21 to 25) and II (Ss. 3 to 19) — 

Applicability — Reference to arbitration in pending 
suit. AIR 1951 Mad 281 (282) (Pt B) (Pr 3). 

-Ss. 21 and 24 - Civil P. C. (1908). O. 32, R. 7 — 

Reference to arbitration by guardian or pleader on 
behalf of minor—Leave of Court—Absence of—Effect 

Pat S 461 CiVil P * C * (19 ° 8) ’ °* 32, R< 7 * A 1 R 1952 

—S- 21- Civil P. C. (1908), O. 23, R. 3 and O. 43, 

R. 1 (m) ‘Has >been adjusted’ — Agreement to refer 
dispute to the decision of a referee and to abide by 
his statement — Referee making statement based on 
compromise between parties—It constitutes valid ad- 
justment — (Evidence Act (1872), Ss. 20 and 115) - 
See Civa P. C. (1908), O. 23, R. 3. AIR 1952 
Punj 344. 

22 ,',' 4 ' W. 23 and 33 - Civil P. C. (1908). 

S. 115 — "Case decided” — Award — Objection to — 
Award set aside-Proceeding whether case—See Civil 
P. C. (1908), S. 115. AIR 1958 All 683. 

—-Ss. 23(2), 41 and 32 — Applicability of Civil 
Procedure Code — Extent of—Words “subject to the 
provisions of this Act” in S. 41-Meaning of~(Words 

an ^ h .? S D es r‘' S , U o b i e . ct 5? * he P rov *sions of this Act”) 

T" 19i V a R * ^7) — See Arbitration 

Act (10 of 1940), S. 41. AIR 1958 All 692. 

Prc. r fl9l)8)f S. e ii5[° C AlR I 1^58 1 AH C * V ^ 

!i 908, !. s ' 10 - Stay Of suit- 
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- See Civil P. C. (1908), O. 32, R. 7. AIR 1952 
Pat 461. 

~“Ss. 25 and 8 — Arbitrator named unable to act — 
Object ^of agieement to refer — Appointment of ano¬ 
ther arbitrator — See Arbitration Act (10 of 1940), 
S. 8. AIR 1951 All 335. 

——-Ss, 28, 20, Scb 1, F. 3 — Scope—Expiry of time 
of four months — Party not applying for extension of 
time — Arbitrator becomes functus officio — But on 
this account party cannot call in aid S. 20 when he 
has proceeded under Chapter II- See Arbitration -Act 
(10 of 1940), S. 20. AIR 1963 Andh Pra 280. 


again referring matter to arbitration and including 
matter outside suit in its decree-Validlty of appellate 

?Q^ e »r?L 6 ^ rbitrati0Q Act (1 ° of 194 °)' S-1 7 - AIR 
195L Madh Bh* 111. 


os. dU and 33, 23 Implied conditions of agree- 
ment. AIR 1951 All 711, Dissented from — See 
Arbitration Act (10 of 1940;, S. 33. AIR 1959 Madh 
Pra 102. 


-—Ss. 30, 15 — Limitation Act (1908), Art. 158 - 
Applicability, when objection is one under S. 15, 
Arbitration Act—See Limitation Act (1908), Art. 158. 
AIR 1957 Pat 447. 


-Ss. 28 and 3, 23 — Time for making award — 

Estoppel — Under present law, award has to be made 
within four months — Time caDnot be extended un¬ 
less Court has agreed to it — Arbitration without 
intervention of Court — Award made 4 years after 
reference — Award governed by old and uew law — 
Party which had taken part in arbitration till a day 
or two before arbitration held could not challenge 
award on ground that it was made after such a long 
time - See Arbitration Act (10 of 1940), S. 3. AIR 
1955 Nag 126. 

—Ss. 28, 23, Sch. I, Para. 3 — Reference by trial 
Court in pursuance of order of appellate Court — No 
time for making award fixed—Trial Court cannot fix 
time — Award has to be made within four months — 
See Arbitration Act (10 of 1940), Sch. 1, Para. 3. AIR 
1962 Punj 173. 

#-S. 30 — Evidence — Board of Arbitrators — 

Change in constitution of — Last Board relying on 
evidence recorded by previous Boards — Consent of 
parties given to such procedure — No objection can 
be raised to it by party thereto. See Evidence. 
(1963) 2 SCJ 176 « (1962) 2 Ker L R 212: 1964 
Mah L J 174 : 65 Bom L R 326 : (1963) 2 Mad L J 
(SC) 60 : (1963) 2 S C R 348 : (1963) 2 Andh W R 
(SC) 60 : AIR 1966 S C 1072. 

-S. 30—Misconduct—Absence of finding—Failure 

to express opinion, on reference to Arbitration under 
S. 12 (4) of U. P. Consolidation of Holdings Act, 
1953, whether the applicant was the heir of the re¬ 
corded occupancy tenant -Error apparent on face of 
award — Award set aside. U. P. Consolidation of 
Holdings Act (1953), S. 12 (4). 1965 All W R (HC) 
200 (207). 

—— Ss. 30, 5 and 9—Award by one of two arbitrators. 
AIR 1951 All 359 (361) (Pt A) (Prs 12, 13) (DB). 


— Ss. 30, 17 - Civil P. C. (1908), O. 9. R. 13, 0.43, 
B. 1 (d) — Reference for arbitration by all parties 
including minor — Decree on award — Application 
on behalf of minor for setting aside decree — Appli¬ 
cation rejected — Appeal -Maintainability. See Civil 
P. C. (1908), O. 9, R. 13. AIR 1956 Pat 28. 

——S. 30—Parties to reference cannot challenge vali¬ 
dity of award on the mere ground that one of the 
parties to suit was not a party to reference to arbitra¬ 
tion. AIR 1951 Punj 183 (184) (Pt B) (Pr 7). 

——S. 30—Absence of one of arbitrators at stage of 
evidence — Delegation of powers. AIR 1952 Vindh 
Pra 76 (77) (Pt B)(Pr5). 

•-Ss. 31, 30, 32,33 and 15 to 17-Scope — Appli¬ 

cation for setting aside award and application for 
adjudgment of award as nullity — No distinction — 
All applications for setting aside award irrespective 
of ground of challenge to be made under S. 33 — 
Non-existence or invalidity of reference can be a 
ground for setting aside award — ILR (1949) 1 Cal 
245 and 55 C W N 147 : AIR 1951 Cal 78, Overruled. 
See Arbitration Act (10 of 1940), S. 30. AIR 1950 Cal 
321 (FB). 

——Ss. 31, 14, 32, 40 and 2 (c) — Suit to enforce 
award — Suit cannot be filed in Small Cause Court— 
AIR 1944 Nag 24, Dissented from. See Arbitration 
Act (10 of 1940), S. 14. AIR 1960 M»dh Pra 65. 

-Ss. 31, 32 and 33 —Award not filed — No decree 

passed on it —Award fully performed by defendant— 
If can be put forward in defence. AIR 1951 Mad 525 
(526, 527) (Pt B) (Pr 4). 

(Overruled in AIR 1904 Mad 1 (FB).] 

-S. 32—Partition — Partition by award — Validity 

of partition cannot be challenged by stranger to award 
even if no decree in terms of award has been passed. 
See Hindu Law — Partition. AIR 1904 All 381. 


-Ss. 30,17 — Application for judgment on award -Ss. 32, 41 and 23 (2)— Applicability of Civil 

— Order setting aside award and also dismissing Procedure Code — Extent of — Words “subject to 
application—Award held valid in appeal from former the provisions of this Act” in S. 41 — Meaning of 
order — No appeal against latter order — Effect on —(Words and Phrases — “Subject to the provisions 
second application under S. 17 — Powers of High of this Act”)—(Civil P. C. (1908), O. 0. R. 17.) See 
Court—See Arbitration Act (10 of 1940), S. 17. AIR Arbitration Act (10 of 1940), S. 41. AIR 1958 All 092. 

1961 Cal 118. -Ss. 32,33, 14 — Award not filed if can be relied 

-S. 30 — Forward Contracts (Regulation) Act as defence (Quaere). AIR 1963 Andh Pra 193. 

(1952), S. 17 — Contract found on construction to be _ Ss> 32 4 (l), 9 (a) — Award under S. 32 of Arbi- 

transferable specific delivery contract — Contract tration Act (1940), does not apply. See Arbitration 

along with arbitration clause / 1 ^®°! al i ie ^ 0 , the c re,n tr be ‘ (Protocol and Convention) Act (1937), S. 4 (1). AIR 
comes void — (Contract Act (1872), S. 23)—bee tor- lOfin Cal 702 

weo CaTse 10 ' 5 (Regula,i0n, Act (1952) ' S - A 1 K —s s . 32, 31 and 33-Award not filed - No decree 

c n- ia t a passed on it—Award fully performed by defendant 

-Ss. 30, 19 and 37 (5) - Setting aside of award - ft caQ be t f orward in defence. See Arbitration Act 

Absence of order superseding reference - Reference (10 of 1940 x s 31 A[R 195l Ma j 525 . 

and agreement continue to subsist — See Arbitration (Overruled on another point in AIR 1964 Mad 1 

Act (10 of 1940), S. 19. AIR 1958 Cal 490. (FB).] 

-S. 30 (a) — Appraisement of evidence by arbitra- _ Ss 32> j 4 f 17 and 33 _ Award — No judgment 

tors — Court coming to different conclusion on same Qr decree iq conformity with award under S. 17 — 
evidence—Award, if will be set aside. AIR 1951 Cal impediment f° r suit on subject-matter of 

230 (232) (Pt B) (Pr 8 ). award—Award not acted upon by P*^® s "V D c ^ n Q n fl °n 

-Ss. 30 and 17, 21 — Reference to arbitration in be used as defence » AIR 1948 Mad 436; A 1 H l 

suit-Award including matters outside suit — Decree M P 60; AIR 1952 Nag 65; AIR I960 Pat lu u 
excluding that portion of award — Appellate Court sented. 
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An award in conformity with which there is neither 
a Judgment nor a decree under S. 17 of the Arbitra¬ 
tion Act does not constitute an impediment to the 
Institution of a suit for the enforcement of a right 
which formed the subject-matter of the arbitration 
proceedings. AIR 1960 A P 59 (FB), Foil; AIR 1948 
Mad 436; AIR 1902 M P 66 ; AIR 1952 Nag 65; AIR 
1900 Pat 19, Dissented. Case law discussed. 

However, an award which was not produced in 
court and which did not become a judgment or decree 
under S. 17, if acted upon by the parties, would con¬ 
stitute a defence to a -;suit brought for the enforce- 
ment of the very right settled by arbitration, the 
principle being that in a case of that kind the plea is 
not that there was an award which barred the suit, 
but that there was an arrangement arrived at by con¬ 
sent in consequence of which there was a settlement of 
the disputes between the parties consequent upon 
the parties acting upon the award. AIR 1901 S C 
1077, foil. 

If the plaintiff cannot make use of the award in a 
suit brought by him for securing any relief which 
may flow from that award, the defendant cannot use 
that award for defeating the suit which does not 
depend upon it. If a suit is not brought upon an 
award which was not produced in court and if the 
defendant asks the Court :lo dismiss the suit on the 
ground that the controversy in the suit has already 
Been disposed of by the award, the defendant would 
be using the award for a purpose which is prohibited 
by S. 32. (1965) 1 Law Bep 632 : (1965) 1 Mys L J 
79 (DB). 

——Ss. 32, 14 and 17 — Award not filed in Court — 
Cannot be set up in defence in suit. AIR 1960 Pat 19, 
Not foil. See Arbitration Act (10 of 1940), S. 14. 
AIR 1901 Pat 372. 

-Ss. 33,14,10,17, 22 and 23 - Civil P. C. (1908), 

S. 115—“Case decided” — Award — Objection to — 
Award set aside — Proceeding whether case. See 
Civil P. C. (1908), S. 115. AIR 1958 All 683. 

-Ss. 33, 32 and 14 — Award not filed if can be 

felled as defence (Quaere). See Arbitration Act (10 of 
1940), S. 32. AIR 1963 Andh Pra 193. 

—Ss. 33, 31 and 32 — Award not filed —No decree 
passed on it — Award fully performed by defendant 
—If can be put forward in defence. See Arbitration 
Act (10 of 1940), S. 31. AIR 1951 Mad 525. 

[Overruled on another point in AIR 1904 Mad 1 
(FB).] 


Ss. 33 and 32 — Suit filed for declaration that 
award is invalid — Time lost in prosecuting suit— 
Such suit is barred under S. 32—Party cannot take 
advantage of wrong advice given by his lawyer — 
He is not entitled to benefit of Ss. 5 and 14, Limita¬ 
tion Act — Plaint cannot be converted into applica¬ 
tion under S. 33. AIR 1963 Orissa 19. 

*—--Ss. 33, 2 (c), 32 — Jurisdiction — Applications 
under Ss. 32,33 — Jurisdiction of Court — Determi- 
of. See Arbitration Act (10 of 1940), S. 2 (c). 
AIR 1959 Punf 614. ' ' 


1 34 and 35 — Sections are complementary. 

Sections 34 and 35 are complementary. If S. 3< 
app lies:S..35 will apply, conversely if S. 34 does no! 
apply S. 35 will not apply. An award is not rendered 
invalid merely by a notice under S. 35 unless the 
legal proceedings commenced be upon the whole or 
part of the subject-matter of the reference. Validity or 
invalidity of the contract could not be referred to 
;™ tra !! oa for the arbitrator has no power and 
fiSHy to «i eold c e “Poo the question of their own 

jurisdiction. Therefore if the legal proceedings com- 
ffljnced in a Court touch the validity or invalidity of 

ft 8 tobject-matter of the legal proceed, 
togs could not be one which could ordinarily be stayed 


under S. 34 and S. 35 which presupposes a legal pro- 
ceeding which is capable of being stayed by the 
Court under S. 34 equally contemplates that if the 
legal proceedings do not refer to the subject-matter of 
the reference a notice under S. 35 oannot obviously 
render arbitration proceedings ineffective and nuga¬ 
tory. (’62) 66 Cal W N 1078. 

-S. 34 — Stay of suit —Condition precedent for— 

Court before ordering stay of suit must be satisfied 
that the applicant was at the commencement of the 
proceedings and continued ready and willing till 
filiog of application for stay to abide by the agree¬ 
ment. 

In order to have jurisdiction to exercise the discre¬ 
tion vested in the court under section 34 of the Act 
to stay a suit it is one of the conditions precedent for 
the court concerned to be satisfied that the applicant 
for stay was at the time when the proceedings were 
commenced and continued till filing of the applica¬ 
tion to be ready and willing to do all things necessary 
to the proper conduct of the arbitration. On the 
record of this case there is absolutely no material on 
the basis of which the trial Court cojld possibly be 
satisfied of the existence of this condition precedent. 
Therefore, the order of the learned senior subordinate 
Judge under revision is correct and the trial court 
had no jurisdiction to grant the stay of the suit in 
this case. AIR 1953 S C 53, 1904 P L R 247 and AIR 
1960 Bom 292, Foil. (1905) 67 Pun L R 1132. 

-S. 34—Setting aside of award — Omission to give 

reasons — Award cannot be impugned on ground of. 
AIR 1903 Punj 427. 

-S. 34 — Right of appeal — Order refusing stay 

under S. 34, Arbitration Act. See Debt Laws — Dis¬ 
placed Persons (Debts Adjustment) Act (1951), S. 40. 
A I R 1956 Punj 141. 

-Ss. 34, 39 — Appeal against order setting aside 

award — Objection to arbitration agreement on the 
basis that contract containing same did not comply 
with requirements of S. 175 (3), Government of India 
Act cannot be raised for first time at time of argu¬ 
ment when :claimant had no opportunity to adduce 
evidence upon question — (Government of India Act 
(1935), S. 175 (3)— (Constitution of India, Art. 299)— 
(Civil P. C., (1908), O. 41, R. 2). See Arbitration Act 
(10 of 1940), S. 39 (1). AIR 1955 Punf 240. 

-S. 34 — Arbitration agreement becoming impos¬ 
sible of performance. AIR 1951 Punj 231 (232) 
(Pt A) (Pr 6). 

-S. 35—Grant of injunction by Civil Court—Notice 

under S. 35 would not render arbitration ineffective 
unless order of injunction is removed. (’62) 60 Cal 
W N 1078. 


-Ss. 37 (1) and (3)and 8 ( 1 ) (a)—Commencement 

of arbitration proceedings — Proceedings commence 
on the date on which notice under S. 8 (1) (a) is 
given—Cause of action on 14-2-1941 — Infructuous 
arbitration proceedings attempted during a period of 
four months — Notice given on 5-4-1944 is valid— 
(Limitation Aot (1908), Art. 115—(Limitation Act 
(1963), Art. 55).) 


oecnon 3/ ot the Act attracts the provisions of 
Limitation Act for purposes of arbitration proceed¬ 
ings as regards the question of limitation. While so 
applying the provisions of the Limitation Act, S. 37 
(3) also indicates that for purposes of that section and 
the Limitation Aot ss applicable to arbitration pro¬ 
ceedings, the arbitration proceedings must be deemed 
to have commenced on the day when the Initial 
notice for the same under S. 8 (l) (a) of the Arbitra¬ 
tion Act is given. 

i 4 C 9 n iQ?i UentI / whe” the cause of action arose on 
14-2-1941 ana thereafter infructuous attempts' to 
complete arbitration proceedings were made for a 
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period of four months, the proceedings started on a 
notice issued S. 8(1) (a) on 5-4-1944 are valid as they 
would be deemed to have commenced on 5-4-1944 
and therefore within limitation under Art. 115 of the 
Limitation Act. 50 I A 128, Rel. on. ILR (1960) 2 
Cal 539 (DB). 

-S 37 (1) — Limitation Act (1S08), S. 3 and 

Art. 106 — Date of dissolution of partnership — Fixa¬ 
tion of by arbitrators-A I R 1920 Sind 209 and A I R 
1929 Sind 55. Dissented from. See Limitation Act 
(1908), S. 3. AIR 1956 Punj 125 

—Ss. 39 (5), 34—Civil P. C. (1908), S. 115 - Order 
refusing to stay proceedings under S. 34, Arbitration 
Act. See Civil P. C. (1908), S. 115. A I R 1951 Ajmer 
23. 

--Ss. 39, 14 (2) — Award filed — Application for 

setting it aside—Court setting it aside, dismissing also 
application for judgment on award — Appeal against 
order containing both directions, is maintainble — 
Separate appeal from latter direction is not necessary. 
See Arbitration Act (10 of 1940), S. 14 (2). AIR 1955 
Cal 465. 

-Ss. 39 (2), 34, 46—Applicability of Ss. 34 and 39 

(2) to S 51, Madras Co-operative Societies Act indi¬ 
cated—(Madras Co-operative Societies Act (4 of 1932), 
S. 51). See Arbitration Act (10 of 1940), S. 34. AIR 
1955 Mad 694. 


ACT (1940), S. 37 


— Sch. I and S. 3—Who is an arbitrator—Arbitrator 
is person to whose attention matters in disoute aro 
submitted. See Arbitration Act (10 of 1940), S. 3. 

AIR 1955 NUC (Mad) 3892. 


-Sch. I, Rule 3 and S. 28 — Award made after 

expiry of four months—See Arbitration Act (10 of 
1940), S 28. AIR 1952 All 856 (DB). 


—Sch. I, R. 3 and Ss 20. 28 — Scope — Expiry of 
time of four months — Party not applying for exten¬ 
sion of time—Arbitrator becomes functus officio—But 
on this account party cannot call in aid S. 20 when 
he has proceeded under Chapter II. See Arbitration 
Act (10 of 1940), S. 20. AIR 1963 Andh Pra 286. 


ARBITRATION (PROTOCAL AND CON¬ 
VENTION ACT (6 of 1937) 

-Ss. 4, 5, 6 and 7—Limitation Act (1908), Art. 178 

— Scope and applicability — Application for filing 
foreign award in Court under Arbitration and Proto¬ 
col Convention Act—Art. 178 does not apply—Arbi¬ 
tration Act (1940', S. 14. See Limitation Act (1908)> 
Art. 178. AIR 1960 Bom 91. 


ARBITRATION RULES OF BENGAL 
CHAMBER OF COMMERCE AND 
INDUSTRIES TRIBUNAL (1956) 


-Ss. 39, 16 — Court cannot add to grounds of re¬ 
mitting award—Remittal irregular — Since no appeal 
against remittal is provided irregularity can be plead¬ 
ed in appeal against order upholding award. See 
Arbitration Act (10 of 1940), S. 16. AIR 1951 Mad 
414. 


-S. 39 (2) — Appellate Court affirming decree of 

trial Court passed in terms of award after overruling 
objections as to validity of reference and award—No 
second appeal lies. AIR 1952 Pat 461 (462) (Pt A) 
(Pr 2). 

-Ss. 39 and 34 — Exercise of discretion by trial 

Court—Intr rference—(Civil P. C. (1908), S. 107. See 
Arbitration Act (10 of 1940), S. 34. AIR 1952 Punj 
368. 


-S. 40—Misconduct — Personal knowledge of one 

of arbitrators — Award based on — Award is vitiated. 
AIR 1955 Nag 116. 

•-S. 41 (a)-Civil P. C. (1908), Ss. 86 (1), 87B 

and 141—Institution of proceedings under S. 14 read 
with S. 17, Arbitration Act, against Ruler of iormer 
Indian State—Not a suit — Section 86 (1) by its own 
force or by reason of S. 141, Civil P. C., or S. 41 (a), 
Arbitration Act does not apply — Proceedings not 
barred. See Civil P. C (1908;, S. 80 (1). AIR 1965 SC 
1798. 


-Ss. 44, 14, 17, 43 and Rules under-Non-compli- 

ance with Ss. 14, 17 — Effect — Civil P. C. (1908), 
S. 141, O. 5, Rr. 17, 20. O. 9, Rr. 13, 10. See Arbitra¬ 
tion Act (10 of 1940), S. 14. AIR 1952 Cal 10. 

-Ss 44,14 and 41 and 42 -Notice of filing award 

when necessary. ILR 20 All 474; ILR 11 Mad 144; AIR 
1925 Lah 619 (1) and A I R 1952 Cal 10, Not foil. 
See Arbitration Act (10 of 1940), S. 14. AIR 1957 
Nag 57. _ 

_S s 40 ( 34 , 39 ( 2 )—Applicalibity of Ss. 34 and 39 

(2) to S. 51, Madras Co-operative Societies Act — 
(Madras Co-operative Societies Act (4 of 1932), S. 51*. 
See Arbitration Act (10 of 1940), S. 34. AIR 1955 
Mad 694. 


- S . 47 - Civil P. C. (1908), O. 23, R. 3 “Private 

reference to arbitration pending suit - Award if can 
be filed under O. 23, R. 3. See Civil P. C. (1908), 
O. 23, R. 3. AIR 1951 Mad 281. 


RULE 1 


-R. 1—Arbitration — Arbitrator has jurisdiction to 

entertain one application for arbitration in respect of 
disputes relating to two contracts each containing 
arbitration clause, when arbitration agreement is ia 
common form — He can make one award — Distinct 
contracts referred by one arbitration agreement to 
Bengal Chamber of Commerce and Industry— Cham¬ 
ber can entertain one application. AIR 1955 NUC 
(Cal) 3323. 

-R. 1 — Appointing same persons as second Court 1 

—Not valid. See Arbitration Rules—Bengal Chamber 
of Commerce and Industries (1950), R. 7. AIR 1954 
Cal 111. 

RULE 7 


_R 7-Violation of rule—There can be no waiver. 

AIR 1955 NUC (Cal) 2933. 


_Rr. 7, 10 - Applicability—R. 7 presupposes that 

up to the period of expiry the arbitrators were^func-^ 
tioning as arbitrators—(Arbitration Act (1940), S. 33). 
AIR 1955 NUC (Cal) 2921. 

_R r . 7,1 — Appointing same persons as second 

Court-Validity—(Arbitration). 

The Court has been defined by R. 1 as meaning the 
arbitrator or arbitrators appointed for determining a 
particular dispute. When R. 7 says that another Court 
has to be appointed, it means another set of arbitrator 
or arbitrators is to be appointed for determining the 
particular disoute; it cannot mean that the same arbi¬ 
trator or arbitrators who constituted the first Court 
would be appointed again. In that case, there would 
be no significance in the use of the expression ano¬ 
ther’ before the word ‘Court’. 


Held, that the constitution of the second Court 
hich consisted of the same persons, was m contra- 
ntion of the provision of R. 7. 92 Cal L J 224 i AIR 

a n.i til fllOt/Dft- AWPr 7\. 


RULE 10 

—R. 10 — Arbitration Act (10 of 1940), 
vard by Bengal Chamber of Commerce - Order 
mitting V award for consideration byCouittob| 
wly constituted — New Court appointed One o 
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appointed arbitrators unwilling to serve on the Court 
—Re-constitutinn of Court under rules of Bengal 
Chamber of Commerce by appointment of some, 
body in his place — Legality. See Arbitration Act 
(10 of 1940), S. 10. AIR 1956 Cal 391 

—Rr. 10 and 7—Applicability— Rule 7 presupposes 
that up to the period of expiry the arbitrators were 
functioning as arbitrators — (Arbitration Act (1940), 
S. 33). See Arbitration Rules of Bengal Chamber of 
Commerce and Industries Rules (1956), R. 7. AIR 
1955 N U C (Cal) 2921. 

-Fr. 11, 17—Arbitration Act (10 of 1940), S. 30 — 

Misconduct — No proper hearing — Arbitration by 
Bengal Chamber of Commerce — One party filing 
typed list of points of argument — Typed list not 
wri’ten statement — Each point taken from state¬ 
ments already on record—Failure to give opportunity 
to other party to file reply to such list held no mis- 
coDd jct—(Tribunal of Arbitration of Bengal Chamber 
of Commerce Rules, R. 11). See Arbitration Act (10 of 
1940), S. 30. AIR 1956 Cal 361. 

ARBITRATION RULES (CALCUTTA) 

See under High Court Rules and Orders —Calcutta 
High Court Arbitration Rules. 

ARBITRATOR 

Sole arbitrator with absolute power to decide. 

See Arbitration Act, S. 13. 


ference under Art. 220 lies—Order is within jurisdic¬ 
tion of State Government—(Indian Arms*Rules;(195i},. 

R. 41). See Constitution of India, Art. 226. 1955 
Cri L J 1558 i AIR 1955 Assam 278. 

-S. 19 (f)—Procedure— Sub-Inspector who made- 

recovery also recording statements of witnesses dur¬ 
ing investigation — Held investigation could not be 
said to have been tainted on that account. 1964 All 1 
WB(HC) 207 : 1964 All Cri R 142. 

-Ss. 19 (f), 29 — Prosecution :for offence under 

S. 19 (f)—Sanction under S. 29 obtained after institu¬ 
tion of proceedings — Validity of trial. See Arms Act 
(11 of 1878), S. 29. AIR 1952 Assam 73.. 

-Ss. 19 (ft, 14, 15 and 16 — Hyderabad Arms 

Regulation (13 of 1358 Fasli) Ss. 10, 11 and 14- 
Possession of spearhead without licence is no offence* 
See Hyderabad Arms Regulation (13 of 1358 Fasli)„ 
S. 10. AIR 1953 Hyd 204 (DB). 

-Ss. 19 (f) and 29—Prosecution for offence under 

S. 19 (f)—Sanction for — Validity of — Essentials for 
— All facts constituting offence should have been 
placed before sanctioning authority. See Arms Act 
(11 of 1878), S. 29. 1963 (1) Cri L J 770 * AIR 1963- 
J and K 30. 

—Ss. 19 (f), 29 — Sanction to prosecute offence- 
under S. 19 (f), Arms Act—Proof of. See Evidence 
Act (1872), S. 77. 1956 Cri L J 226 : AIR 1953* 
Madh Bha 50. 


ARMS ACT (11 of 1878) 

-*S. 18 -Constitution of India, Art. 226 — Natural 

Justice — Finding of necessity for security of public 
peace — Cancellation of licence without giving 
opportunity to licensee of being beard — District 
Magistrate commits breach of first principle of 
nfttural justice. 


Under S. 18, the District Magistrate must find it 
necessary for the security of the public peace to 
cancel the licence under the Act and then only he 
can cancel it. The finding that it is necessary for the 
security of the public peace to cancel the licence 
Involves loss of the right to hold or possess the fire- 
arms and may, therefore, be treated as a quasi- 
judicial finding. The fact that the District Magistrate 
has to give reasons for the order of cancellation 
means that il has to be a speaking order. The reasons 
must be found in the presence of the licencee, he 
must have an opportunity of showing that the 
reasons on which the District Magistrate proposes to 
act do not exist at all or are outweighed by other 
circumstances. The finding of necessity is the fiuding 
to be given by him after assuming jurisdiction ana 
f° ne intended to be reached ex parte for assuming 
Jurisdiction. If he cancels the licence without giving 
opportunity to the licencee he commits a breach 
of the first principle of natural justice. It is an order 
adverse to the licencee depriving him of the right to 
t vkiiS ,P° ssess fi re-arms. Civil Miso. Writ No. 2499 
JL 1 ! 5 * 7 ,!^ 64 21 * 4 - 190 O. Reversed. 1905 All L J 994: 

1966 All 265 R (H C)768 :1965 A11 Cri R 518 5 AIR 


‘—S. 18 (a)—Order cancelling licence not disclosing 
any reasons - Validity - Order is without jurisdic- 
uon because it does not disclose reasons — It is 
necessary for security of public peace and must be 
quashed - (Constitution :oi India, Art. 22Q - Cer- 
tioran). AIR 1955 N U C (Andhra) 4458. 


—S. 18-Constitution of India, Ait. 220-Certiorari 
—Older refusing to renew arms licence — No inter- 


-Ss. 19 (e) and 13 — “Going armed” — Mere car¬ 
rying muzzle loading.gun without ammunition is no 
offence under S. 13 — Accused cannot be convicted 
under S. 19 (e)—(Words and Phrases -“Going armed”), 
AIR 1937 Nag 213 and AIR 1925 Sind 177 (2)* 
Dissented from. See Arms Act (1878), S. 13. 1953 
Cri L J 418 : AIR 1956 Btj 63. 

—Ss. 29,19 (f) — Evidence Act (1872), S. 77 - 
Sanction to prosecute offence under S. 19 (f), Arms 
Act —Proof of —See Evidence Act (1872), S. 77,. 
1956 Cri L J 226 j AIR 1956 Madh Bha 50, 

-S. 29 — Evidence Act (1872), Ss. 56, 57 (7) — 

Sanction to prosecute — Proof of signature on. Sec 
Evidence Act (1872), S. 50. 1950 Cri L J 102 : AIR 
1950 Pepsu 11. 


ARMS ACT (54 of 1959) 

— Ss. 1 (3), 46 (2) - Arms Act (1878), S. 19 (f) — 
Conviction for offence under, before 1-10-1902, when, 
new Act came into foice — Subsequent repeal of 
Arms Act, 1878—Effect—General Clauses Act (1897). 
Ss. 6, 24. See Arms Act (1878), S. 19 (f). 1904 (IV 
Cri LJ 23: AIR 1964 All 6. * 

-S. 5 — Arms Rules (1951), Rr. 41 (1) and 41-B— 

Application for granting of licence to sell ammuni¬ 
tion — Application dealt with under R. 41 (L) (b) and- 
not under R. 41 (1) (a) - R. 41-B does not apply — 
Reasons for refusal need not be disclosed. See Arms. 

A&J 1 . 1 °. , , 1 87 8 ), S. 5. 1904(1) Cri t, J 329 : AIR. 
1904 AndhPra 116. 

—S. 25-Criminal P. C. (1898), Ss. 237 and 423 — 
Trial under S. 19 (I), Arms Act— Absence of previous- 
sanction — Proceedings are illegal and void — Court 
cannot pass conviction and sentence -under S 19 m 

«l fassstts. 0 ** s - *"■ “ »> 

ous sanction — Proceedings are illegal and void —- 
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c^rw-v 03 ? 1101 P ass conv * c t*on and sentence under 

foi? ft r tTa r ^ Se A e T S r ri nal P ‘ C * U898), S - 237. 

1963 (1) Cri L J 57 : AIR 1963 Punj 8. 


ARMY ACT (8 of 1911), S. 13 


assessed to land revenue — Right to enjoy interest in 
such land is not acquisition of property. See Consti¬ 
tution of India, Art. 31 (2). AIR 1956 Assam 33. 


ARMY ACT (8 of 1911) 

"— Ss - 1 3 and 14 — Constitution of India, Art. 310- 
Army Act (1950), Ss. 18, 22, 23, 24 - Wrongful dis¬ 
missal of member of defence force—Suit for damages 
against Union of India— Not maintainable. See Con¬ 
stitution of India, Art. 310. AIR 1956 Bom 601. 

ARMY ACT (46 of 1950) 

' S- J S—Constitution of India, Art. 310—Army Act 
' ix/0), Ss - 18. 22, 23. 24-Army Act (1911), Ss. 13, 14 

—Wrongful dismissal of member of defence force — 
auit for damages against Union of India — Not 
maintainable. See Constitution of India, Art. 310. 
AIR 1956 Bom 601. 

-Ss. 22, 23, 24 and 18 — Constitution of India, 

Art. 310 - Army Act (1911), Ss. 13, 14 - Wrongful 
dismissal of member of defence force — Suit for 
damages against Union of India — Not maintainable. 
"See Constitution of India, Art. 310. AIR 1956 Bom 
€ 01 . 

-S. 39 (d)—Member of Territorial Army convicted 

lay Court-martial of offence under S. 39 (d), Army Act 
41950) — Member must be deemed to have been con¬ 
victed on criminal charge by competent tribunal and 
falls within mischief of proviso (a). See Constitution 
of India, Art. 311 (2), proviso (a). (1963) 6 Fac L R 
134 (Cal). 

——Ss. 69 and 3 (ii) and (viii) — Offence under S. 86, 
(J. and K.) Motor Vehicles Act — Not "civil offence” 
-and not triable by Court-martial but by Criminal 
Court. See Army Act (1950), S. 3 (ii). 1960 Cri L J 
1453 : A I R 1960 J and K 139. 

—Ss. 125, 69, 70, Explanation 3 (ii), (viii), (xvii) — 
—Offences falling under Ss. 392, 448 and 500 Ranbir 
P. C„ committed in State of Jammu and Kashmir- 
Section 69 applies — Notice under R. 3 framed under 
S. 549, Criminal P. C„ given — Proceedings before — 
Magistrate must be stayed. See Army Act (1950), 
S. 69. 1960 Cri L J 1593 (2) : A I R 1960 J and K 
145. 


-Ss. 191,2(1) (i), 3 (1) and (x), 9-Civilian Officer 

in Works Engineers, in Defence Services—Amenabi¬ 
lity to Army Act and Rules thereunder — Civilian 
Officer attached to Works Engineers, deemed to be 
on active service by virtue of notification, automati- 
cally becomes subject to Army Act and can be tried 
by.a Court of Enquiry set up under R. 177 of Rules 
under the Army Act. See Army Act (1950), 2 (1) (i). 
1964 (1) Cri L J 337 : AIR 1904 J and K 21. 


ARMY RULES (1954) 

_R 177 — Army Act (1950), Ss. 2 (1) (i), 3 (1) and 

(x), 9 — Civilian Officer in Works Engineers, in De¬ 
fence Services—Amenability to Army Act and Rules 
•thereunder - Civilian Officer attached to Works 
Engineers, deemed to be on active service by virtue of 
notification, automatically becomes subject to Army 
Act and can be tried by a Court of Enquiry set up 
under R. 177 of Rules under the Army Act. See Army 
Act (1950), S. 2 (1) (i). 1964 (1) Cri L J 337 : A I R 
1964 J and K 21. 


ASSAM ASSESSMENT OF REVENUE FREE 
WASTE LAND GRANTS ACT (24 of 1948) 

-S. 3 — Constitution of India, Arts. 31 (2) and 19 

•<1) (f) — Land held free of land revenue—Such land 


ASSAM AUTONOMOUS DISTRICTS (CON- 
STITUTION ON DISTRICT COUNCILS) 

RULES (1951) 

"—8* 29 (2) (a) — Constitution of India, Art. 220 — 
Mandamus—Other remedy open—Petitioners aggriev- 
ed by order of Executive Council — Order held not 
final but subject to approval of District Council — 
Petitioner held should take recourse to District 
Council. See Constitution of India, Art. 220. AIR 
1955 Assam 238. 


ASSAM COMMISSIONERS’ POWERS DIS¬ 
TRIBUTION ACT (l of 1939) 

-S. 2 — Assam Revenue Tribunal (Transfer of 

Powers) Act (4 of 1948), S. 3 (3)-Eastern Bengal and 
Assam Excise Act (1 of 1910), S. 9 (before its amend¬ 
ment by Assam Act 23 of 1955) — Notification dated 
5-7-1955 constituting Appellate authority to hear 
appeals in excise cases is not valid. See Assam Re¬ 
venue Tribunal (Transfer of Powers) Act (4 of 1948), 
S. 3 (3). A I R 1950 Assam 142. 


ASSAM GOVERNMENT FISHERY RULES 

—R. 17—Constitution of India. Art. 226 — Manda¬ 
mus — Who can apply — Temporary appointment of 
petitioner as Daloi by Executive Committee of Dis¬ 
trict Council — Order terminating service impugned 
— Petitioner, held had no locus standi — Order, held 
not in excess of jurisdiction — (Assam Autonomous 
Districts (Constitution of District Councils) Rules 
(1951), Rr. 28 and 29 (1) and (2) (c)and(f)). See 
Constitution of India, Art. 220. AIR 1955 Assam 238. 


ASSAM HIGH COURT ORDER (1948) 

—S. 4 —Power of High Court to quash proceedings 
—Administration of Justice and Police in the Naga 
Hills District Rules, R. 16. 

Under R. 16 of the Rules for the Administration 
of Justice and Police in the Naga Hills District the 
Governor can set aside a sentence passed or remand 
the case for retrial—which obviously implies that the 
Governor could hold a person not guilty and declare 
that the complaint disclosed no offence and as such 
no process of the Court should have been issued 
against a certain individual. Hence in a case arising 
from Naga Hills the Assam High Court in the exer¬ 
cise of its powers vested under S. 4 of the Assam 
High Court Order is competent to quash a complaint 
which discloses no offence and where the examina¬ 
tion of the complainant is also sileDt upon the com¬ 
mission of any offence. ILR 2 Assam 02, Ref. IL 
(1952) 4 Assam 28 « 1952 Cri L J 97 : A I R 1952 
Assam 1 (2) (Prs 9, 11) (DB). 

-S. 6—Civil P. C. (1908), O. 22, R. 4-Sub-rule (4) 

as added by Calcutta High Court - Applicability of, 
in Assam State-Order not challenged in first: uppeal 
— Objection in second appeal — Maintainability, bee 
Civil P. C. (1908), O. 22, R. 4. AIR 1950 Assam 17 
[DB). 

ASSAM INDUSTRIAL DISPUTES RULES 

(1958) 

-R. 79-Provisions are not mandatory-Employer's 

non-compliance neither prejudicing the retrenched 

workmen nor in any manner £ 

Entire proceedings will not be vitiated by such no - 
compliance -(Obiter). AIR 1904 Assam 68. 


ASSAM JAIL MANUAL, R. 115 
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ASSAM JAIL MANUAL 

—R. 115 — Constitution of India, Arts. 311 (2) and 
220 — Reduction in rank — Right of appeal — Order 
passed by Local Government—Right cannot be taken 
away. See Constitution of India, Art. 311 (2). AIR 
1956 Manipur 34. 

(ASSAM) KHASI STATES (ADMTNISTRAION 
OF JUSTICE) ORDER (1950) 

-R, 1—Order is existing law falling within ambit 

of Constitution of rndia, Sch. VI, Paras 19 and 20 
AIR 1952 Assam 3 (4) (Pt A) (Pr 4) (DB). 

R. 14—“In the spirit of the Code of Criminal Pro- 
cedure 9 —Words whether exclude application of Cri- 

terms Application of transfer under 
S. 520, Criminal P. C.—Power of High Court to order 
tranter - Cnmina! P. C. (1898), S. 526. A I R 1952 
Assam 3 (4, 5) (Pt 8) (Prs 5, 6. 7) (DB). 

ASSAM LAND REVENUE MANUAL 

r" S vi 1 ?’ Evader-Chao. 10, R. 190A and 

JfL mn^r, S n et o ement of Series. A I R 1953 
Assam 137(140) (Pt A) (Prs 11, 13, 14) (DB). 

1 T7^ 5 r Ru,es .r de i chap * 10 ’ R * 190 - Saie not 

rionaf rUleS DOr by 0rder of Sub-divi- 

sional Officer-Order is not appealable — Per Ram 

ifti!) (dIj c * 1 AIR 1953 As,flm 137 (141) (Pt B) 

—Chap. 10, Part 6, R. 190-P rac tice -Interference 

interfere *wiHwr 001114 will not ordinarily 

interfere with discretion exercised by Deputy Com¬ 
missioner. AIR 1955 N U C (Assam) 4187. 

ASSAM LAND REVENUE RE-ASSESSMENT 

ACT (8 of 1936). 

1936-nSS d 8S 0wn , Iand under Assam Act 8 of 
lation (1 of 1886^^ Ha^Assam Land Revenue Regu- 

iwAiaP*«“ Mrs; 

ASSAM LEGISLATIVE ASSEMBLY 
RULES (1950) 

__ RULE 158 

mmm 

RULE 183 

seaStSfiaSg** 

RULE 175 

-Pef/on^coi^^'i 011 °J ^dia. Art. 208 

gas.-? as s stK 1 

of ,nd "' A[t -Ain ins8«“,m wo 
RULE 181 

^ B a t™p7isSr^i u I , a h d '^ r t!; 208 ~ Petso - 

je«oo to appear before pSSSJ°SS!ff 

r ? soI ? Ho “ b * H “«e-FurtwTvtew S 

‘ 181 ,he is »ot ejolfiiiyely bound by W the 


procedure laid down in R. 158 and other cognate 
rules. See Constitution of India, Art. 208. AIR 1958 
Assam 160 (DB). 

ASSAM LOCAL-SELF GOVERNMENT ACT 

(23 of 1953) 

—-S. 103—Limitation Act (1908), Arts. 120, 2, 33— 
Suit for recovery of Provident Fund Money from 
Local Board withheld without authority — Art. 120 
applies — S. 103, Assam Local Self.Government Act, 
1953, has no application. See Limitation Act (1908), 
Art. 120. AIR 1960 Assam 121. 

ASSAM SETTLEMENT OF FISHERIES RULES 

(framed under Ss. 155 and 156 of Assam Land 
and Revenue Regulation (1886) read with 
S. 6, Fisheries Act (1897) 

—— Fishery Settlement—Assam—Settlement excee¬ 
ding Rs. 5,000 and not exceeding Rs. 25,000—Settle¬ 
ment confirmed by Conservator of Forests — Inter¬ 
ference by State Government, 

Under para. II of the conditions of fishery, where 
the tender for settlement exceeds Rs. 5,000 but does 
not exceed Rs. 25,000 and the Conservator of Forests 
confirms the tender, the State Government has no 
right to interfere with the order. Where it does so 
the order of the State Government would be illegal^ 
By virtue of the confirmation the person in whose 
favour it is made acquires a valuable right. AIR 1958 
Assam 9. 

• —R- 12—State Government can settle without 

Urf 1889)“ A ia Sa AIR 19S7 8 SCST"" 

——Rr. 12, 43 and 44 — Power of Government to 
settle fishery rights under R. 12 - No limitations - 
Government can make direct settlement even while 
tender procedure is being followed by authorities 
under Government approval. 

There are no words in R. 12 which will show that 
once the power has been exercised by the Govern¬ 
ment by directing the fishery to be settled by tender 
system, the power of the State Government to settle 
l ^ Mbausted. In fact R. 12 does not gives 

S boice !?;u h . e f O i V o ernm0nt t0 ® d °Pt any of the proce. 
dures. What R. 12 says is that ordinarily the settle- 

“f^T 1 . 11 be made b y sale and an exception has been 
created in favour of the Government. The Govem- 
ment can make settlement otherwise than by sale. It 
^ *b erefore - n ?t a poww conferred on the Govern- 
“ the . n, hal stage to select which particular 
procedure will be adopted by it for the ourooses of 
the settlement. There is nothings R. 12 whTch hvs 
» tb ® Power of the Government for making 

afthe inifl^ c^T 56 i tha £ b , y sale is t0 be exercise? 
a n tbe ' oitial f/age only. Rules 43 and 44 also do not 

Snder S y io el TK° n of the Government 

making !u, Tber ° no bar t0 the Government 

aking a direct settlement even though the tender 
procedure was being adopted by the authoririeJ 

o U f Qd thVrZ Pr ° Val the G °vernment and the order 
i j® Government cannot be said to be without 

SSSSSf A,R 1957 S C S77 ' M. od, ! L R W (1983) 

offiS.™- BM°j le p,!' 1 rlghts-Settlemoot 

sale— ®hiders invited — Fishery not put up for 

offlilr i r a P$ ylDg , und0r Art. 229 of Constitution 
challenging validity of B. 12 - Relief held could 

[Overruled in AIR 1957 S C S77.] 

i amended after issue of sale notin. 
-Sale notice atating that ,.m.ment wodd bStS 
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ject to “mles for the time being in force” — Tenders 
considered by authorities after amended rule came 
into force—Amended rule whether can be applied in 
selection of tenderer for settlement. 

Held, (Per Deka, C. J„ with whom Mehrotra. J. 
agreed) that the tenderer who had submitted his 
tender prior to the amendment, had done nothing 
under the repealed rules by virtue of which he 
acquired any right or privilege except the right of 
having his tender considered. Either the considera¬ 
tion ot the tender or the act of settlement did not 
come at any stage before the new set of rules came 
into force, and, therefore, it would be only the new 
set of rules that would govern the settlement and 
not the old ones at the time of inviting tenders. 

Per Dutta, J., contra:-If the authorities after re¬ 
ceipt of certain tenders amend the rules so as to pre¬ 
judice the case of any of those tenders, it will mean 
that a certain disqualification has been imposed on 
them by the amendment. 

In this view of the matter the words ‘ for the time 
being in force” must be interpreted to mean as in 
force at the time of submission of tenders. Raghu- 
nath v. Sub-Divisional Officer, (I960) l Assam L R 
340 : I L R (1961) 13 Assam 209 : AIR 1962 Assam 1 
(14 to 16) (Pt b) (Prs. 44, 45, 52) (SB). 


-R. 69 (a)—Temporary settled estates — Recovery 

of arrears ot revenue—Procedure indicated. AIR 1955 
N U C (Assam) 634. 

-R. 184—Lower bid of person who had given 

highest bid on ground that it was overbid, accepted— 
Sale is not in accordance with rules. AIR 1955 N U C 
(Assam) 619. 

-F. 186—“Should”, not to be interpreted as ‘must’. 

AIR 1955 N U C (Assam) 605. 

-R. 1S7—Scope—Sale of fisheries is to be reported 

to Commissioner for sanction in form No. 100. AIR 
1955 N U C (Assam) 605. 

Q —R. 190 — Deputy Commissioner, according to 
letter of Government, selling fishery by auction to A 
— Sanction in favour ot A — Subsequently settlement 
in favour of A cancelled and fishery re-settled in 
favour of another body — Acts of cancellation and 
resettlement held were those of Deputy Commis¬ 
sioner—Under R. 190 High Court had jurisdiction to 
entertain appeal by A against his decision — High 
Court was right in restoring settlement with A. See 
Assam Land and Revenue Regulation (1886), S. 10. 
AIR 1953 S C 309. 


— R. 190—Appeal against Government order. 

The order of the Provincial Government settling a 
ishery otherwise than by auction is an order against 
which no right of appeal is given under the Regula- 
ion. I L R (1950) 2 Assam 45 : AIR 1950 Assam 212 
214) (Pt B) (Pr 8). 

§—R. 190-A—Deputy Commissioner, according to 
etter of Government, selling fishery by auction to A 
-Sanction in favour of A —Subsequently settlement 
n favour of A cancelled and fishery tp- settled in 
favour of another party - Acts of cancellation and 
■e-settlement held were those of Deputy Commis- 
;iODer - High Court had jurisdiction to entertain 
ippeal bv A against his decision - High Court was 
■ight in restoring settlement with A See Ass am Land 
ind Revenue Regulation (1886), S. lo. AIK lyou » ^ 

109 . 

_H 190-A—Authority to settle fishery — R. 190-A 

loes not enable Provincial Government to settle 
isheries in any manner it likes - ^’s^DutyCooa- 
nissioner who is to settle fisheries. AIR 195o MJL 

Assam) 605. 

_r. 190 -A-Settlement of fisheries otherwise than 

iy auction — Provincial Government if can order 
ettlement. 


FISHERIES RULES, R. 46 

W hen a S. D. O or Deputy Commissioner decides to 
settle a fishery otherwise than by an auction sale, he 
is obliged to communicate to Government the name 
of the person on whom the fishery is proposed to be 
settled. But that does not mean that the Provincial 
Government can make a counter proposal as regards 
the person upoD whom the S. D. O. or Deputy Com¬ 
missioner should settle the fishery. There is no rule 
which empowers the Provincial Government to name 
the person upon whom the S. D. O. or the Deputy 
Commissioner is obliged to settle the fishery. 

Where the order of the S. D. O. settling the fishery 
otherwise than by auction was ioflunced by the order 
of the Provincial Government, held that the order 
could not be upheld. I L R (1950| 2 Assam 45 i AIR 
1950 Assam 212 (213) (Pt A) (Prs 6, 7). 

ASSAM SETT! E.MENT RULES (FRAMED UNDER 
ASSAM LAND AND REVENUE REGULATION 

(1 of 1886)) 


--R. 1 (c)—Annual lease — Sub-lessee — Right of,. 

against Government — Order of ejectment of sub¬ 
lessee—Writ against order — Maintainability—(Con- 
stitution of India, Art. 226). 

Rule 1 (c) of the Settlement Rules under the Assam 
Land and Revenue Regulation definitely says that an 
annual lease is a lease granted for one year only and 
confers no right in the soil beyond a right of user for 
which it is given. It confers no right of transfer or 
of inheritance beyond the year of issue or of sub¬ 
letting. In view of this rule the petitioner, as a sub¬ 
lessee, cannot claim any rights at all against Govern¬ 
ment and cannot question the cancellation of the 
settlement even if such a cancellation is not strictly 
regular and in accordance with law. Hence the sub¬ 
lessee who has no right in the land cannot ask the 
High Court to issue a writ against the order of evic¬ 
tion although such an order is not strictly in accord¬ 
ance with law. I L R (1954) 6 Assam 422 : A IR 
1956 Assam 81 (81, 82) (Pr 4) (DB). 

-R. 1 (c) — Provision in lease deed for renewal 1 

does not offend against definition of annual lease. 
A I R 1955 N U C (Assam) 5527 (DB). 

-R. 1 (c) framed under Act — Voluntary transfer 

by annual patta holder from Government Transferee 
takes good title to property subject only to paramount 
title ot Government. See Assam Land and Revenue 
Regulation (1886), S. II. AIR 1951 Assam 20 (DB). 

_p r . 1 (d) and 53—Periodic lease—Meaning of. 

It i« clear from R. 53 that a periodic lease is in- 
tendtd for a person who has already acquired the 
stains of a landholder. For acquiring the status of a 
landholder for the first time the lease will have to be 
for 10 years under S. 8 (1) (b) and once those rights 
have been acquired then they will not be lost even 
if the re-settlement is for a shorter period. A I K 
1958 Manipur I (4) (Pt C) (Pr 15). 

-R 4—Settlement order— Appeal-Forum—Settle¬ 
ment officer held had jurisdiction to hear and decide 
appeal. See Assam Land and Revenue Regullaltion 
(1880), S. 133. A I R 1955 N U C (Assam) 2803. 

_Rr. 5, 9 and 15 - Rules do not confer rights on 

applicants—Settlement can )?e' made with non-occu¬ 
pants in fit case. A I R 1955 N U C (Assam) 633. 

_Rr. 9, 5 and 15 — Applicability and scope of the 

rule — Rules do not confer rights on applicants— 
Settlement caD be made with non-occupants in nt 
case. A I R 1955 N U C (Assam) 633. 

-Pr. 13 and 23—Leases by Deputy Commissioner 

-Government is bound if Deputy Commissioner acts- 
within scope of his authority. AIR 1955 NUC 

— RrNS!?’end 5-Scope of - Rules do not confer 
rights on applicants — Settlement can be made witfc 
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ASSAM TAXATION (ON GOODS CARRIED ETC.) ACT (1954), Pre. 


# -Preamble—Constitution of India, Sch. 7, List 2 

Entiy 50; Art. 306 (12) — ‘Goods’ means Trade goods 
and not “luggage” or “personal effects” —Words and 
Phrases — See Constitution of India, Sch. 7, List 2 
Entry 50. AIR 1955 Assam 249 (SB). 

• -S. 3 — Constitution of India, Art. 14 — Tests 

ot valid classification indicated — Classification in 
respect of taxation — Tax only on tea carried in 
chests and jute in bales—There may be rational basis 
for classification — Assam Act 13 of 1954 does not 
violate Art. 14 — See Constitution of India, Art. 14. 
AIR 1955 Assam 249 (SB). 


AUTHENTICATION (ORDER AND OTHER 
INSTRUMENTS) RULES (1958) 

—P. 2(a) — Constitution of India, Arts. 359, 53, 77 
(2) —Presidential orders under Art. 359 (1)—Validity 
—See Constitution of India, Art. 359. (1965) 2 Mys 
L J 584 :1966 Cri L J 929 : AIR I960 Mys 207. 

AVOIDANCE OF TAX. 

See Income-tax Act (1922), Ss.44D, 44E and 44F. 


BANK 

-Co-operative Bank—Byelaws—Board of directors 

—Powers of—Chairman—Power to convene meetings 
of Board — Duty of secretary— Meeting of working 
committee called by Secretary against directions of 
chairman —Validity. 

Guidance of the Chairman. Since there is no bye¬ 
law empowering the Secretary to call a meeting of 
the Board and Byelaw 44 makes it bis duty so to do 
and also to act, in the discharge of that duty, under 
the guidance and supervision of the Chairman, in this 
matter, he had to act in accordance with the directions 
of the Chairman. So also in the absence of any bye¬ 
law governing the matter, the power to sommon a 
meeting of the Board is within the implied powers of 
the Chairman and inheres in him by virtue of his very 
position as the Chairman and the chief executive 
authority in all matters relating to the affairs of the 
Bank. In this view, when the Secretary took up a 
defiant attitude, the Chairman was not only justified 
in calling a meeting of the Board but he was also 
entitled to do so. Further, the meeting of the Work¬ 
ing Committee dated 5th August 1901 called against 
the Chairman’s directions in order to prevent a con¬ 
sideration of the case against the petitioner 1 by the 
parent body, namely the Board, was clearly unautho¬ 
rised and bad. 1962 M P L J 554. 


BANKER AND CUSTOMER 

_A depositing his own money in bank in joint 

names of A and B:—Deposit payable to either or 
;urvivor—Deposit if constitutes gift to B on A s death 
— Burden of proof — See Gift. AIR 1961 Andh 

Pra 320. 

_Contract Act (1872), Ss. 2 (d), 19, 25 (2) and 70- 

Customer having Bank account without overdraft 
concession— His cheque presented through bankers 
dishonoured but returned to customer instead of to 
bankers-Meanwhile drawee paid by bankers—bank 
making overdraft on customer's account and obtain¬ 
ing letter undertaking to make good overdraft 

Letter held was without consideration-Ss. 25 and 70 

held did not apply—See Contract Act (18/2), S. 2 (d). 
AIR 1958 Andh Pra 605. 

_Penal Code (1860), Ss. 405 and 408 - Amount 

when can be said to have been entrusted-(Words 
and Phrases- Banker) — See Penal Code (1860), 
S. 405. 1956 Cri L J 979 i AIR-1956 Bom 524. 

-Negotiable Instruments Act (1881), Ss. 89, 85 (1), 

10-Payment of forged cheque involving Overdraft- 
Liability of Bank — Payment in due course—(Words 


S?89 Pt rtR\V 5 6 e ^399: ab ‘ e Ins,tuments Act U881). 

“—Branch of a bank is not juridical person—NegotL 

^ bl , e J? strumenls Act < 1881 )’ Ss. 30, 31. AIR 1952 
Cal 385. 

Bank s action must be in accordance with the 
ordinary practice of bankers — Plaintiff instructing. 
Bank to take security from second defendant for due 
payment—No form of security specified—Bank taking 
personal undertaking from second defendant-Held 
that it must be deemed that Bank acted in accordance 
with mandate given by plaintiff and their duty and 
responsibility came to end. 1924-1- KB 775 and 1920 
A C 009 Foil., 1913-109 L T 850 and -1933 A C 201 
and 1924-3 K B 358, Ref. ILR (1965) 1 Mad 334 
(DB). 

—Negotiable Instruments Act (1881), Ss. 20 and 
89j— Negligence between banker and customer — 
Question ot fact — Duty :of banker — Protection to- 
bank under S. 89 — See Negotiable Instruments Act 
(1881), S. 20. AIR 1959 Mad 119. 

-Constitution of India, Art. 300 — Liability of 

Government for negligence of its servants'— (Tort- 
Master and servant—Vicarious liability)—(Civil P. C„ 
(1908), S. 9) — (Bihar and Orissa Local Self-Govern¬ 
ment Act (3 of 1885), S. 138) — Rules under—Rr. 22,. 
23, 25, 27, 38. 40) — See Constitution of India, 
Art. 300. AIR 1954 Pat 529. 

— Contract Act (1872) Ss. 170, 171 —Banker’s lien 
and Bank’s right to set off — Distinction — See Con¬ 
tract Act (1872), S. 170. AIR 1960 Punj 632. 

-Contract Act (1872), Ss. 182 and 191 — Customer 

giving bills to bank for collection — Relationship 
between two — Nature of — Bank passing on bills to 
another bank for collection—Relation between latter 
and customer — Arrangement between banks for 
reduction of amount — Customer whether bound by 
such arrangement — (Banking Companies Act (1949), 
S. 45-B)—See Contract Act (1872), S. 182. AIR 1959 
Punj 100. 

-Contract Act (1872), S. 171 — General Banker’s 

lien—Extent of—Customer having call loan account 
with bank—Deposit of Government securities by way 
of securities — Sale of securities by bank and adjust¬ 
ment of amount due to customer on call-loan ac¬ 
count — Surplus in hands of bank whether subject 
to:banker’s generaklien—(Hanker’s lien)—See Contract 
Act (1872), S. 171. AIR 1950 Punj 118. 

BANKERS’ BOOKS EVIDENCE ACT 

(18 of 1891) 

_S. 4 — Banking Companies Act (1949), Ss. 45-F > 

and 2-Scope — Section 45-F is in addition to provi¬ 
sions contained in Evidence Act and Bankers Books 
Evidence Act — (Evidence Act (1872), S. <85) — See 
Banking Companies Act (1949), S. 45-F. AIR 1957 
Cal 9. 


BANKING COMPANIES ACT (10 of 1949) 


-S. 22 —Companies Act (1950), S. 17 — Alteration 

of Memorandum — Clauses relating to banking busi¬ 
ness of company ordered to be deleted by G>urt 

Company if transacts banking ^siness thereafter 
acts illegally—See Companies Act (1950), S. 17. AIR 
1961 Cal 666. 


-Ss. 22, 45-A, 45-B, 45-C, PartlH- A, (Ss. 45-Atn 
X), (as amended by Act 52 of 1953)—Bank going 
> voluntary liquidation under S. 207, Companies 
: (1913)—No license under S. 22—Part III-A held 
not apply — (Companies Act (1913). S. 207) — 
mpanies Act (1950), S. 488) - See Banking Com- 
lies Act (10 of 1949), Pait III-A. AIR 1961 

ssa 26. 


BANKING COMPANIES ACT (10 of 1949), S. 23 1247 


——S. 23 — Debtor and creditor—Relationship of — 
Wbat constitutes—Banking company — Relationship 
between head office and branch — If that of creditor 
and debtor—Profession tax—Computation— Payment 
of interest by branch to head office — Deduction of 
— (Municipalities — Travancore District Munici¬ 
palities Act (23 of 1116)) — (Income-tax Act (1922), 
S. 10 (2))—Company—Banking Company). 

A Bank vis-a-vis its branch or the branch vis-a-vis 
all other branches elsewhere, cannot be treated as 
distinct and different legal entities for the purpose of 
tax provisions and the relationship of creditor and 
debtor is Dot legally possible between them. A mere 
entry in the account books of the Head Office of the 
Bank that the branch is a debtor to the former can¬ 
not constitute the legal relationship of debtor and 
creditor between the two offices. Hence, in com¬ 
puting the income of the branch for purpose of 
assessment to the profession tax, a Municipal Council 
is right in disallowing the interest averred to be pay¬ 
able on amounts borrowed from the head office. 10 
TravLJ 011 and 3 Trav L T 330, Rel. on. 1957 
Ker L T 229 : 1957 Ker L J 319: (1957) 32 I T R 
439 : (1957) 27 Comp Cas 439 : AIR 1957 Ker 58. 


-S. 30 — Chartered Accountants Act (1949), S. 22 

— Banking company — Accounts — Auditing of — 
Duties of auditor — See Chartered Accountants Act 
(1949), S. 22. AIR 1960 Ker 309. 


Debt Relief Act (31 of 1958), S. 15. 1965 Ker L T 
1228 : 1965 Ker L J 1064 : (1965) 2 Ker L R 352 t 
AIR 1966 Ker 147. 

-S. 45-B-Contract Act (1872), Ss. 182 and 191 — 

Customer giving bills to bank for collection — Rela¬ 
tionship between two— Nature of — Bank passing on 
bills to another bank for collection — Relation 
between latter and customer—Arrangement between- 
banks for reduction of amount — Customer whether 
bound by such arrangement—(Banker and Customer) 

— See Contract Act (1872), S. 182. AIR 1959- 
Punf 100. 

~— s - 46 (4) — Companies Act (1956), S. 17—Altera¬ 
tion ot Memorandum — Clauses relating to barking 
business of company ordered to be deleted by Court 

— Company if transacts banking business thereafter 

iSeicSS Wfl" S “ CompaQies Act (1956) - s * 17 - air. 

* • i ' 

BANKING COMPANIES (AMENDMENT) ACT 

(20 of 1950) 

: 7u* 5, ^ ^ a c nd ^ “ “Which has arisen out of or 
in the course of such winding up” - Meaning of — 

Banking Companies Ordinance (1949), S. 3 - Sea 

s a n. ,Dg AiRT9 P 52 n An ^r dm6Dt) Act 12 of 1950) - 


—S. 30 (3) (b)—Chartered Accountants Act (1949), 
S. 22, Sch, item (o) (as it stood prior to its amend¬ 
ment by Act 15 of 1959) — Misconduct - Banking 
oompanv — Omissions in certificate by accountant 
on profit and loss account-sheet — Failure to state 
bank s reserve for bad debts — Certificate silent as to 
cancelled shares being partly paid ‘.and what were 
the amounts of such paid up capital — Silence about 
paid up capital, on the advice of accountant, being 

treated as special reserve and liable to be set off 
towards capital expenditure over loss—No statement 
by accountant that aforesaid paid amount being 
treated as reserve for bad debts to be within the 


/VLI (OO 




by item (o) and financial statement misleading - See 
Ker 309^ Acc0UQtants Act ( 1949 )' s - 22- AIR I960 

7T S \ 3 i 5 7^ In . s P ect i on r e P<>rt by Reserve Bank of 
Scheduled Bank — Government claiming privilege — 

c rlS i? p t j Wer to ins P ect document to decide claim 

123 and 124. (1959) 

1 Lab L J 539 : (1958-59) 15 F J R 297 (Punj). 

by Ac,2 ° of 1®50)—Amend- 
Punj 21 °* 1950 S DOt retros P ec tive. AIR 1950 

ST&Jgft c V u Acl Of c 1950 > - Companies 

dm* pi* S ‘ 153 {^“Scheme— Sanction of -Proce- 
?“ r ® ."7 Pow , e J s and duties of Court-Effect of— Sub- 
]un D <f^L“ 0d,fi » a r 0n ° f Scheme b V Reserve Bank — 

tS"-issr 

JjrSs. 45-Aand 45-B, 11 (os amended by Act of 

win 0 dlr.7„n rOCee p d ng 4 r . ising ° J ut oi or :fn course of 
Winding up - p rocee d inff under O. 21, R. 58, Civil 

O §' r l i by liquidator - (Civil P. C. (1908), 
Ranii 1 R * 5°,—(Companies Act (1913), S. 178) — See 

*IH k 1952 C 0 a”732*“ (Amendme,lt ) Ac ‘ (1950). S. U. 

(sTifl’lsast 7 Ketala AgricuItiirist Debt Relief Act 
frii S * i 5 Application to restrain creditor 
ordered * to decre ®T“Creditor, a banking company 

(1950)1 S S A 446 > Companies Act 
* j « P an king Companies Actfl949t 
«e attracted—See Debt Laws - Kerala 


j S ' 10 i. ( < 2) ~ S- 5 ? contemplates case which is. 
pending before erstwhile Bar Council and not on* 

Sth W Df 11 ** after consuftaf 
ASfn?icmi B k lr a Co ? ncl l ” Moreover since Ch. V oF 
A°t of 1901 had not come into force, provision of 
Act 1920 are still available to District Judge to hold 

Andh r pra 8 168 VOCateS ACt (19fllJ ' S * 50 ‘ ILR (1964). 

• s - 10—Complaint against Advocate by private 
person - Enquiry by Bar Council -Complaint withT 

drawn —Report by Bar Council to drop en * 

On facts, High Court refused to stop enquiry an 
directed Bar Council to continue it # 

A complaint was made against an Advocate that 
he induced the complainant to agree to purchase a 
property of his client, knowing fully that the client- 

bad not title to it, that this misrepresentation the 
complainant parted with sums of money some of 

d.W «Ti^ WaS S 0t Paid by *** ad vocite to the- 

and tba f a decree against the advocate was. 
gained for this sum. On this complaint, an enquiry 

by th f Bar Council After some ad/ourn- 
khe com P!amt was withdrawn on the ground 
the TI com P , 1 a ?uant could not substantiate the 
charges. Upon this the Bar Council reported that the 
proceedings should be dropped : at 

h* H ™ d i t j ,at a “ er u e slalem8 ut by the complainant that 
he could not substantiate the charges avain^ thi 

jwuld not be accepted? especiaT having ‘ 

regard to the considered judgment of the High Cour? 
q the suit against the Advocate, in which the ThHoa 

on^thft “he 

the matter and it was common ground thae »k«» 

t P hTn°n P r ^ eedi ?«s were intimately connected wRh 
the proceedings in that suit. (Complaint was direS-A 
o be kept on file and if complainant w«“ nwflli 

149Wp^) (FB). M * d W N Cr 4 ’ AIR ® Mad 

^nl°~ A ? WCa , te ~ R ®* admiMion ^ Con8id «»tions 
nr^f nisbment under Legal Practitioner’s Aom* 
not to operate as a permanent disability and that the 
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BAR COUNCILS ACT (38 of 1926), S. 10 


“Court has discretion at any time with due regard to 
circumstances brought to its notice to re-admit a 
legal practitioner whose name has been struck off the 
rolls The test is whether the sentence of exclusion 
has had the salutary effect of awakening in the 
delinquent a higher sense of honour and duty, and 
whether, during the period between his expulsion 
and the date ot the application for reinstatement, the 
applicant’s conduct has been such as to satisfy the 
Court that he might be safely entrusted with the 
affairs of his clients. Having regard to the age, the 
assurance of the Petitioner, the representations made 
on his behalf and the certificates field in support of 
his application, the Petitioner was re-admitted to the 
office of the Advocate of the High Court: 51 Mys 
HCR 42; AIR (24) 1937 Bom 48; 1947-2 M L J 213, 
Rel. on. (1949) 29 Mys L J 160 : 54 Mys H C R 425 
(DB). 

• —S. 10—Legal Practitioners Act (1879), S. 13 — 
Professional misconduct — Standard of proof — See 
Legal Practitioners Act (1879), S. 13. AIR 1956 Faj 
58 (SB). 


• —S. 12 — Proceeding* against — If should be 
dropped because complainant chooses to withdraw 
complaint. 

It cannot be said that because the complainant 
chooses to withdraw his complaint against an advo¬ 
cate the proceedings against advocate should be 
dropped. A mere statement by the complainant that 
he could not substantiate the charges made in the 
■complaint cannot be accented especially where there 
are enough materials. The proceedings should be 
conducted before the Tribunal of the Bar Council, if 
necessary by the appointment of an advocate, if the 
•complainant is not willing to conduct the proceed¬ 
ings In the matter of An Advocate, High Court. 1952 
Mad W N 56 : 1952 Mad W N (Cri) 4 : ILR (1952) 
Mad 348 : 65 L VV 24 i (1951) 2 M L J 661 : A I R 
1952 Mad 149 (149) (Pr 2) (FB). 


m -Ss. 14, 9—Supreme Court Advocates (Practice 

in High Courts) Act (1951), S. 2 — "Entitled to 
practice as of right” — Meaning of — (High Court 
Rules and Orders—Calcutta High Court Original Side 
Rules — Chap. 1. R. 37): AIR 1952 Cal 178 (SB), 
.Reversed. See Supreme Court Advocates (Practice in 
High Courts) Act (1951), S. 2. AIR 1952 S C 369. 

_S. 14 — U. P- High Court (Amalgamation) Order 

(1948), Cl. 8 (2), Second proviso, Cl. 18 — Direction 
issued by Chef Justice on 25-11-1948 under second 
proviso to Cl. 8 (2) whether contravened Art. 19(1) (g) 
■of the Constitution—Proviso to S. 2 of Supreme Court 
(Advocates Practice in High Courts) Act whether in- 
validated such direction- After application of Ss. 14 
and 19 (2) of Bar Councils Act to new High Court 
-Cl 8 (2) second proviso to Order of 1948 stood 
repealed - Direction dated 25-11-1948 could be can¬ 
celled by writ of mandamus. See U. P. High Court 
(Amalgamation) Order (1948), Cl. 8 (2), Second Pro¬ 
viso, Cl. 18. AIR 1962 All 391. 

_S. 15-Contract Act (1872), S. 23 - Agreements 

prohibited by law or opposed to public policy 
Mortgage in favour of legal practitioner Validity 
Allahabad High Court Rules, Part. II, R. 20 Legal 
Practitioners Act (1879 i S. 6 — Letters Patent (AUK 
Cls. 7 and 8. See Contract Act (1872), 5.23. AIK 

1953 All 276. 

_g 19-U. P. High Courts (Amalgamation) Order 

f 1948Cl. 8 (*2), Second proviso, Cl. 18 — Direction 
issued by Chief Justice on 25-11-1948 u ° der s ^®. nd 
proviso to Cl. 8 (2) whether contravened Art. 19 (1) (g) 
of the Constitution - Proviso to S 2 of Supreme 
Court (Advocates Practice in High Courts Act whe¬ 
ther invalidated such direction- After application of 
Ss. 14 and 19 (2) of Bar Councils Act to new High 
Court Cl. 8(2), second proviso to Order ot 1J4S 


stood repealed — Direction dated 25-11-1948 could 
be cancelled by writ of mandamus. See U. P. High 
Courts (Amalgamation) Order (1948), Cl. 8 (2), 
Second Proviso. AIR 1962 All 391. 

-—S. 24—Legal Practitioners Act (1879), Ss. 0, 7 — 
Notification under Bar Councils Act (1926) — Rules 
under — R. 1 (V-B) — Requirement of University 
degree— Mere recognition as first grade pleader by 
virtue of notification does not qualify a person to be 
recognised as Advocate of Madras High Court. See 
Legal Practitioners Act (1879), S, 0. AIR 1964 Mad 
390. 

BAR COUNCILS RULES 

-R. 1 (V-B)—Legal Practitioners Act (1879). Ss. 6, 

7 — Notification under Bar Councils Act (1920) — 
Requirement of University degree — Mere recognition 
as first grade pleader by virtue of notification does 
not qualify a person to be recognised as Advocate 
of Madras High Court. See Legal Practitioners Act 
(1879), S. 6. AIR 1904 Mad 390. 

BARODA STATE (APPLICATION OF 
LAWS) ORDER (1949) 

-Cl. 12 — Limitation Act (1908), Ss. 20,19—"Be¬ 
fore the expiration of the piescribed period”—Effect. 
See Limitation Act (1908), S. 20. AIR 1956 Bom 347. 

BASIC WAGE 

See Employees’ Provident Funds Act (1952), S. 2 

(b). 

BENEFICIAL ENJOYMENT 
See Easements Act (1882), S. 4. 


BENGAL, AGRA AND ASSAM CIVIL 
COURTS ACT (12 of 1887) 

—S. 3 — Decree by Second Additional Subordinate 
udge — Abolition of his Court — Execution can be 
aken out in Court of Additional Subordinate Judge. 
!ee Civil P. C. (1908), S. 37. ILR 44 Pat 742 : 1905 
J L J R 628. 

_S. 4 — Decree by Second Additional Subordinate 

udge — Abolition of his Court — Execution can be 
aken out in Court of Additional Subordinate Judge. 

>ee Civil P. C. (1908), S. 37. ILR 44 Pat 742 : 1965 
5 L J R 628. 

-Ss. 8—Hindu Marriage Act (1955), Ss. 3 (b), 13, 21 

ind 19-Application for dissolution of marriage filed 
)e£ore District Judge - District Judge trausterr- 
ng it to Additional District Judge under S. 8(2), 
Jengal, Agra and Assam Civil Courts Act Latter has 
urisdiction to dispose it. See Hindu Marriage Act 
1955), S. 3 (b). A I R i960 Cal 565. 

_S. 8 (2)—Land Acquisition Act (1894). S. 3 (d)— 

5 rincipal Civil Court of original Jurisdiction — Addi- 
ional District Judge. See Land Acquisition Act 
i894), S. 3 (d). A I R 1956 Pat i08. 

_S 13—Decree by Second Additional Subordinate 

udge - Abolition of his Court - Execution can be 
aken out in Court of Additional Subordinate Judge. 
See Civil P. C. (1908), S. 37. ILR 44 Pat 742 . 1965 

3 L J R 628. 

-Ss. 13 (1), 14 (1), 17—Civil P. C. (1908). S. 150- 

U ter at ion of local limits - Effect on Jurisdiction of 

>ld Courts. See Civil P. C. (1908), S. 150. AIR 
Pat 280. 

-Ss. 14, 11 (1) - High Court Rules and Orders - 

Patna General Riles and Circular Order (Civil). 
Vo\. 1, R- 10-Order appointing 
execution application need not be in writing - (Uvu 
P C (1908) O 21. R. 10) — Santhal Parganas Justice 
Reg C ulaZ 5of 1893). See High Qjut.R«»« “J 

Drders — Patna General Rules and Circular Order 

[Civil), Vol. 1, R. 10. AIR 1956 Pat 522. 


BENGAL, AGRA & ASSAM CIVIL COURTS ACT (18S7). S. 14 


-oi, 14 (1). 13 (1) and 17 - Civil P. C. (1908), 

S. 150-Alteration of local limits—Effect on jurisdic. 
tion of old Courts. See Civil P. C. (1908), S. 150. 
A I R 1956 Pat 280. 

-Ss. 17, 13 (1) 14 (1) - Civil P. C. (1908), S. 150 

—Alteration of local limits — Effect on jurisdiction of 
old Courts. See Civil P. C. (1908), S 150. A I R 1950 
Pat 2S0. 

-8. 21 — Suit for recovery of a sum of money of 

Rs. 3,0*30 — Appeal lies to District Judge and not to 
High Court. A 1 R 1951 Assam 46. 

-S. 21 (1)—Suits Valuation Act (I8S7/, S. 8 — 

Court-fees Act (1870), S. 7 (iv) (c) — Partition suit — 
Valuation for purpose of jurisdiction—First appeal to 
High Court — Competency. See Suits Valuation Act 
(188"), S. 8. AIR 1901 P*t 307. 

-S. 37 (2)—Partition Act (4 of 1S93), S. 2 — Power 
of Court to order sale instead of partition — (Civil 
P. C. (1908), O. 20, R. 18, O. 20, R. 13). See Partition 
Act (4 of 1893;, S. 2. AIR 1952 Cal 893. 

BENG\L AGRICULTURAL INCOME-TAX 

ACT (4 of 1944) 

"I \ U4) (10) — Constitntion of India, 

Arts. 240 (3), 300 (1) and Sch. VII, List II, Entry 40- 
Legislation on matter of taxation in reipect of agr- 
cultural income—Exclusive right of State-ExteDsion 
of meaning of agricultural income — S. 7 (1), .Bengal 
Agricultural Income-tax Act-Constitutional validity 
bee Cinstitution of India, Art. 246 (3). A I R 1958 
Lafll 585, 

r~T? Jr, Be & al ^cultural Income-tax Rules (1944), 
n, 4 (-) (a) Commodity not sold in market — Quan- 
turn ot income for accounting year how to be deter¬ 
mined in such case. AIR 1958 Cal 192. 

BENGAL AGRICULTUR \L INCOME-TAX 

RULE* (1944) 

f ~ A Br ; u IVl qa 4 ?c“i Bengal Agricultural Income- 
tax Act (4 of 1944), S. 7 — “vVaa sold” in cl. II) and 

‘‘has been sold” in cl. (2) -Date to which theL ex¬ 
pressions indicate. See Bengal Agricultural Income 
tax Act (4 of 1944), S. 7. AIR 1958 Cal 192. 

IjM B 'r n| * aI A F icultur » l Income-tar 

-oiant .L 9 ! 4 ’ S ' not sold io nmket 

or ,DC0 ® e ,0r accounting year how to be 

OOtfirminPri in cimK mm l* _n a . . . 
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—Pr. 55, 49 — Constitution of India, Art. 311 (2)— 
Dismissal or removal — (Compulsory retirement). See 
Constitution of India, Art. 311 (2)). AIR 1953 Cal 767. 

—-R- 55_\rmy Instructions (India) (1949). No. 212 
Civilian paid from Defence Services Estimates — 
(Constitution of India Art. 311(2)) See Army In¬ 
structions Jndia) (1949), No. 212. AIR 1953 Cal 763. 

BENG \L COURT OF WARDS ACT 

(9 of 1879) 

S. 51 — Section is mandatory — Ward cannot 
initiate proceeding without being represented by 
m«nager — Failure nullifies entire proceedings—Sub¬ 
sequent ratification by Court of Wards does not vali- 
date^ proceeding-Orissa Tenancy Act (2 of 1913), 
S. 2o2. AIR 1952 Orissa 176. 

BENGAL EXCISE ACT (5 of 1909) 

SECTION 8 

—Ss. 8 (3), 11, 15 and 16, 30 to 35 and 36-Appli- 
carnhty—License for manufacturing Pachwai-Com¬ 
missioner’s power to grant license only extends to 
the place — License to a person for manufacturing 
Pachwai is not covered by S. 35-Order of Commis¬ 
sioner in this regard is not therefore final - Revision 

“'63) 1963 Cal L j 6 CovernmDt is competent. 

—Ss. 8. 42-Constitution of India, Art. 220-Writs 
ot certiorari and mandamus — Essential oonditioos 
for issue of Quasi-judicial and administrative acts— 

Distinction-Order of Collector under S. 42, Bengal 

Ercise Act cancelling excise licence and appellate 
order of Excise Commissioner confirming same— 

E?® •ftln* orders. See Constitution of 

India, Art. 226. A I R 1952 Cal 808. 

—•8s. 42, 8—Constitution of India, Art. 226—Writs 
of certiorari and mandamus - Essential conditions 
forissue of-Quasi-judicial and administrative acts— 
Distinction—Order of Collector under S. 42, Bengal 

nrdn'r 6 CaQCel ^ nR excise lice£jce and appellate 
order of Excise Commissioner confirming same- 

ndi e a ° rders - See Constitution of 

India, Art. 226. A I R 1952 Cal SOS. 

——Ss. 03, 46-Criminal P. C. (1898’, S. 260 (l) ( a )— 
(fence under S. 40, Bengal Excise Act can be tried 


j — . -wwuuung year now to oe 

“ s& s!?. 


BENGAL CESS ACT (BENGAL ACT 

9 of 1S80); 

io72 S | S (^ , » 8 „H7i!‘ CO » m,! * tai Ac ‘ (1922 >- Sl - 12 (2) and 

td ( ^'- m n«°n f t ZtlZ from'othM 

1955 NU C (fSmSo! AC ‘ <1922) ' S ' 12 (2) ' A 1 R 

nf 9 r ! 1.7 f N ‘ > | ifi i Ca, i 0n alUc !! in * m «l>al-Sait in res- 
pjctol rent of lands .id mehal after notification but 

Cour?hi S rt Pub Catl0Q “ SuitheId P r °Perly filed but 

Sdu.KiK.T.teK sara-nss 

(B n N ??P t CIV,L SER ViCES (CLASSIFI¬ 
CATION, CONTROL AND APPEAL) 

RULES 

Zr3~°' of rnJia : A ot U935), S. 240 (2) and 
Civil‘\„ P p ai ! Ce Section-Compliance with 


BENGAL FERRIES ACT (1 of 1SS5) 
SECTION 9 

A I R 19o0 S C 040, Foil. (1905) 09 Cal W N 943. * 

SECTION 26 

Ss. 26, 24 — Sections do not abrogate rights and 

E 0 * 0f f arties - Lease providing 0 for cancelU 
ion ,f W, charged higher tolls-Lessor can cancel 

1950 pfr3l. 9 ° ga " ri “ Act (l of 1885 >' S. 24. A I R 

BENGAL GENERAL CLAUSES ACT (1 of IS99) 

Jii'H Te P anc > r (Amend. 

ESee, Of. ‘see Ten^ Laws -cltX ThV 
Tenancy (Amendment) Act (0 of 1953) c 
Proviso. A I R I960 S C 930. V S * 1 < 2 )» 

/I - 


- s «*• tSSjgKSl 


w> .. ‘ ' . *lOOt 

—i 8nd 55 *' C ® nstituH ' Q of India, Art. 311 (2) 

See 


[Vol. 14.] (Suppl.) Fn.D, 79. 
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BENGAL GENERAL CLAUSES ACT (1 of 1899),S. 8 


1953. See Tenancy Laws—Calcutta Thika Tenancy 
Act (2 of 1949), S. 28. AIR 1954 Cal 422. 

-S. 8—Houses and ReDts — West Bengal Premises 

Rent Control Act (17 of 1950), S. 10 — Retrospective 
operation — Effect of repeal — General Clauses Act 
(1897), S 6 (e). See Houses and Rents—West Bengal 
Premises Rent Control Act (17 of 1950), S. 10. AIR 
1951 Cal 442. 

-S. 13 — Distance between a cinema house and 

hospital etc. — Distance between the two should be 
measured in a straight line on a horizontal plane. See 
W. B. Cinema (Regulation of Public Exhibition) 
Rules (1950), R. 4 (3). (1963) 67 Cal VV N 590. 

-S. 22 — Commissioner of Division has power to 

postpone date of general election. See Municipalities 
— Bengal Municipal Act (15 of 1932), S. 24. ILR 
(1955) 2 Cal 477. 

-S. 26 — Sentence of imprisonment in default of 

payment of fine — (Penal Code (18^0), Ss. 40, 42 and 
67). Section 20 attracts the provisions of S. 07 of 
the Penal Code and S. 20 read along with Ss. 07 and 
42 of the Penal Code make the position plain that a 
Court is entitled to pass a defaulting sentence of 
simple imprisonment in a case under Bengal Munici¬ 
pal Act. See Municipalities — Bengal Municipal Act 
(15 of 1932', S. 500. 62 Cal W N 812. 


BENGAL GOVERNMENT INDEMNITY 
REGULATION 111 of 1822) 

•S. 38—Liability of Government for wrong orders 
passed by Courts of iusdce — (Master and servant). 
See Torts. A I R 1950 All 75. 

BENGAL INDUSTRIAL DISPUTES RULES (1947) 

-P. 18—Civil P. C. (1908), S. 30 and O. 11, Rr. 12, 

13, 15, 17 and 18 — Inspection of documents not to 
be ordered until affidavit of documents has been 
directed to be filed — Same procedure applies to 
Industrial Tribunal (Industrial Disputes Act (1947). 
S 11(3)). See Civil P.C. (1908), S. 30. AIR 1950 
Cal 592. 

BENGAL IRRIGATION ACT (3 of 1S76) 

_< 74 —Water rate — Change. See Bengal Irriga¬ 
tion Act (3 of 1876), S. 78. AIR 1956 Pat 482. 

_S. 99—Proviso—Compliance with. 

All that 1 he proviso requires is that a draft of the 
rules shall be published in the Official Gizette for 
one month; the proviso does not say that in each 
isMie of the Gizette published during the month, 
whether ordinary or extraordinary, a draft of the 
rules must be published, and a failure to publish the 
draft in any one of the issues of the Gazette during 
the mouth will invalidate the rules. 

Having regard to the words used in the proviso, it 
cannot be said that there has been a contravention 
of the proviso by reason of the failure to publish the 
draft in one of the issues of the Gazette, in the month. 
1956 B L J R 383 : A I R 1956 Pat 4S2 (435) (Ft A) 

(Pr 7). 

_Pule under R. 4S ( 3 )-Effect-Sub-rule (3) must 

be read as subject to the provisions of the statute 
under which the rules have been made - Be 5^ 1 
Irrigation Act (3 of 1870), S. 99. A I R 19 o 6 Pat 48— 

BENGAL LAKHARAJ REGULATION 

(19 of 1793) 

See Bengal Bevenue-Free Lands (Non-Badshahi 
Grants) Regulation (19 of 1 <93). 

HPNGAL LAND (REDEMPTION AND FORE- 
L CLOSURE) REGULATION (17 of 1S06) 

_S s 7 an d 8 — Notification under — It is merely 

warning to mortgagor—No adjudication by Court la 


proceedings under S. 8 on matters such as applicabi¬ 
lity of Regulation or validity of mortgage, etc. See 
Bengal Land (Redemption and Foreclosure) Regula¬ 
tion (17 of 1800), S. 8. AIR 1965 Punj 112. 

-Ss. 8 and 7 — Notification under — It is merely 

warning to motgagor — No adjudication by Court in 
proceedings under S. 8 on matters such as applicabi¬ 
lity of Regulation or validity of mortgage, etc. AIR 
1965 Punj 112. 

BENGAL LAND REGISTRATION ACT 

(7 of 1876) 

• -Ss. 3 (2), 4, 7 and 20—Tenancy Laws — Orissa 

Estates Abolition Act (1 of 1952), Ss. 3 (1), 2 (g) and 
(h)— Estate, meaning of — Rajgee or killa of Kanika 
whether ‘estate’. See Tenancy Laws—Orissa Estates 
Abolition Act (1 of 1952), S. 3 (1). A I R 1956 S C 
346. 

# -Ss. 7, 3 (2), 4 and 20—Tenancy Laws — Orissa 

Estates Abolition Act (1 of 1952), Ss. 3 (1), 2 (g) and 
(h)—Estate, meaning of — Rajgee or killa of Kanika 
whether ‘estate’. See Tenancy Laws — Orissa Estates 
Abolition Act (1 of 1952), S. 3 (1). AIR 1956 S C 346. 

O-Ss. 20, 3 (2), 4 and 7 — Tenancy Laws—Orissa 

Estates Abolition Act (1 or 1952), Ss. 3 (1), 2 (g) and 
(h) — Estate, meaning ot — Rajgee or killa of Kanika 
whether ‘estate’. See Tenancy Laws — Orissa Estates 
Abolition Act (1 of 1952), S. 3 (1). AIR 1956 SC 346. 

-S. 44 — Mortgagee registered as in possession of 

land — Proprietor is not entitled to realize rent — 
Tenant cannot plead payment of rent to mortgagor 
as loDg as mortgagee’s name stands in Register D — 
Tenancy Laws—Bihar Tenancy Act (8 of 1885), S. 60. 
A I R 1951 Pat 632. 


BENGAL LAND REVENUE SALES ACT 
(CENTRAL ACT 11 of 1859) 

-S. 37—Bengal Land Registration Act (7 of 1876), 

S. 10 — Tenancy Laws — Bengal Tenaacy Act (8 of 
1885), S. 103-B (5)—Suit for declaration by purchaser 
at revenue sale that suit land forms part ot mal 
assets of tauzi — Burden of proof — Onus how dis¬ 
charged — The initial onus is upon the purchaser to 
show that it is part of the mal assets of the said touzi. 
See Evidence Act (1872), Ss. 101 to 103. (1956) 60 Cul 
W N 657. 


_Ss 37 and 53 — Revenue sale of estate — Repur¬ 
chase of, by proprietor—His rights under repurchase. 
\ I R 1951 Pat 502. 

_S. 52 - Encumbrance — What is-Possession of 

:respassers—Not cacumbrance. 

Mere trespass against the prior estate-holder, not 
iaviDg matured to any title by possession for statu- 
orv period, does not amount to an encumbrance 
within the provisions of S. 52. (1902) 28 Cut L T 0. 

_Ss. 53 and 37 — Revenue sale of estate — Repur¬ 
chase of, by proprietor-His rights under repurchase. 
>ee Bengal Land Revenue Salts Act (11 of 1859), 
>. 37. AIR 1951 Pat 502. 

-Sch. A, Ss. 7, 8 — Applicability of S. 72, Bengal 

renancy Act, to Revenue Sale - Tenancy Laws - 
Bengal Tenancy Act (8 of 1885), S. 1 2. See Bengal 
Land Revenue Sales Act (11 of 1959), S. 7. AIR 1952 

Sal 143. 


BENGAL LAND REVENUE SALES ACT 

(7 of 1868) 

SECTION 37 


5 57 _ Revenue sales purchase — Ejectment 
n o lekheraj title to disputed land — Onus is on 
itiff to prove bis title and show the land form 
of estate purchased by him—IBengal Decennial 

ilation (8 of 1793), S. 30). 



BENGAL POLICE REGULATIONS (1817) 


The revenue sales purchaser of an entire estate 
acquire', by reason of his purchase, title to the mal 
assets of the estate, tint is, to the lands on which the 
revenue of the estate is originally assessed and fixed, 
and also to the invalid lakherajs which form part of 
such mal assets. Such a purchaser under S. 37 of the 
Act, gets the estate free from all encumbrances and 
the claim of invalid lakheraj is also an encumbrance 
which have been imposed on the estate after the 
time of settlement. In order to succeed, therefore, in 
a suit under S. 37 of the Act for ejectment or re¬ 
sumption and assessment of rents, wherein the de¬ 
fence has set up the plea of lakheraj title to the 
disputed laud, thr purchaser will have to show that 
this particular emcurabrance was imposed upon the 
estate after the time of settlement. In other words, 
the purchaser must prove his title to the disputed 
land by showing that it forms part of the estate pur- 
chased by him aud, therefore, is really withiD the 
mal assets of the estate at the time of the settlement. 

W here the plaintiff, as the revenue sales purchaser 
claimed the disputed land as appertaining to the 
estate purchased by him, and the defence put up a 
plea of lakheraj title to the suit land, held that the 
initial onus was on the plaintiff to prove his title to 
the disputed land. It was for the plaintiff to prove 
that the suit land formed part of the estate purchased 

?«& j7 ?‘ Slnco the docu ments relied on by the plain¬ 
tiff did not prove his title to the disputed land, his 
suit tor ejectment or resumption and assessment of 

on n r X"v? r .n™ 7 the Act could not be entertained. 
29 C m A 102 ? 5 14 M 1 A 152; 25 W R 209; 2 W R 
ly*.? ^ aI 2d0; ILR 9 Cal 813; ILR 12 Cal 152- 
Vi ^207 (FBI; 3 W R 33; 23 W R 24; 1955 S C A 
150; 2- C U \ 3^6; 58 C W N 288; 60 C \V N 657, 

Rel.ou. ILR(190U) 2Cal 728 (DB). 

BENC\L POLICE REGULATIONS (1817) 

8 *nd 1 (i) and Appendix I — ltaok given 
t^T ndl ^ u P enDt « Q dent - Whether identical 
d‘„ h i g,v £“Superintendent. See Bengal Police 
Regulations (1817), Regn. 1 (i). AIB 1959 Cal 103. 

— Rcgn. 40-Regulations whether have bearing on 

8SEK. Heaullt ' 0 - 

station Declaration as required by S. 4 (1) (s)is 

3^7LS^rR?i.f-cii® s - 4 ii *«• 

BENGAL PUBLIC DEMANDS RECOVERY 

ACT (3 of 1913) 

29Tnd 3 34 3, u rn(luS { fial P c ispntes Act G947), Ss. 33C, 
o M Sue of cer tl6cate to * Certificate Offi'er” 

•nd not ‘ Collector; of District-No compliance w th 

Awarri 7r I r aS, K al u dlSpate ln Nation Company- 
IvStiS i :,n 2. back . wa *« to retrenched employees 
No K? g *• und t er jalcing in Air Lines CorporatioJ - 
declaration of litbility under S ^*2 Air 

—S 8-p, ng tit u tion of India, Art. 73-Prerogative 
u }?“>“* *•* Ac * and Public Demands Recovery Act 
vcrl n ? ,#te 10 pr0v “ ,0IU of a. rc.pe.ts rccS> 

vc ry of income-tax—Income-tai Act (1922), S. 40 ? 
cJ s »/T° Q Wh> ! 3 ‘W 6 is he,d in appropriate 

gW« only do ?*%£ 

curtailment or abolition of its prerogative' povu. *“ * 


nLCULATIONS (1817) 1251 

But the statute must be such that its terms do limit 
the Crown to its provisions and thereby exclude the 
prerogative or hold it in suspension, as in the case 
of temporary statute. It is impossible to read the 
Income-tax Act, as limiting the State to the provisions 
of the latter as respects recovery of income tax. 59 
Cal \VN 1119—96 Cal L J 194=(1935) 23 ITR 797= 
A I.R 1950 Cal 20. 

(BENGAL) PUBLIC DEMANDS RECOVERY 
ACT (BEVGAL ACT 7 of 1880) 

~ S - 2:3 ~ C ^ iI P * C * < l ^5), Ss 144, 151. 34; O. 21, 
n. Hi — Certificate sale set aside — Right of aiction- 
purchaser to interest on money deposited. See Civil 
P. C. (1008). S. 144. AIR 1954 Cal 544. 

- s s. 43, 44 — Cancellation of certificate bv civil 
Uiurt—Question whether amount under certificate is 
due by the debtor within exclusive jurisdiction of 
special tobunil — No suit lies in civil Court — Civil 

(Pf C 9) (DB)’ S# 9 ’ A 1 R 1953 ° riSSa 300 t304) D) 

BENGAL PUBLIC DEMANDS RECOVERY 
(VALIDATION OF CERTIFICATES AND 
NOTICES) ACT (BENC. ACT 
11 of 1961) 

SECTION 2 

un ^ er S ‘ 7 need not be .signed on 
da e on which cemucate is issued - Date in body of 

,nc ° rr fct - N j prejudice caused to certificate 
debtor — Notice is not invalid — Defect, if anv i« 
cured by Act 11 of 1961. See Bengal Public Demand 

759 C =ImR 473 9131, S - 4 - (1963 > 07 Cal W N 

BENGAL (RURAL) PRIMARY EDUCATION 

RULES 

—8 7 — Constitution of India, Art. 245 — Sub- 
ordinate or ancillary legislation - Validity - Power 
to make rules — Enumeration of particular power 
does not curtail general power to make rules for car 
rying out purposes of Statute — Rule 7 framed 
Beoga (Rural) Primary Education Act irriavire^ 
J? eD * a ^ (Ru'al) Primary Education Act (7 of 1930) 

B ^^PUNE^JD* APPEAL I^JLES ^f93gj 3 ^^" 

& c r 3 u f , H,gh c ° urt - wsx*. 

(Dbcfpb„e R -acd° Appea Be R S u|L SerVice 

for good and sufficient reason, be penalised “for 
conduct and the penalty may b?St f? ft t 

service. If the petitioner is really guUtv of "S® 

conduct the High Court has no power in the ex r" 
cise of jurisdiction under Art 220ofth»rv> exer “ 
to sit i„ appeal over .he'»££ oTpL%' C °fh? h“k 
C ourt has nevertheless, Jurisdiction to 
things in that connection, namely ( 1 ) wh^rh 6 Vl° 
petitioner was bona fide proceeded l ii. 7 „c!^ er ft® 
disciplinary jurisdiction, ifnder the rules of 1° * he 
and ( 2 ) whether he was vivon ™ r es of service 

show cause against the action proposed*^' Tha,h° 
the procedure adopted iho ana wde tber 

petitioner was an orderly course of ^nrn*’? ga * nst the 
A C 122, Rel. on (1902) 1 l IV , p R5 edure * 1906 
Fac L R 285 (Cd). 1 2) 1 Lab L J 317 = U961) 3 

pension ^by" wTof pUbme^' At, i 31 -S». 
sloa pending departmental inquiry or a cSnal 
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BENGAL SUB. SER. (DIS. & APP.) RULES (1936), R. 10 


charge — Distinction between pointed out—Order of 
suspension based on E. I. R. —Discharge o* petitioner 
at subsequent trial ou technical ground— Fresh com¬ 
plaint filed on same day — Older of suspension con¬ 
tinues till final disposal of criminal proceeding. See 
Constitution ci India, Art. 511. AIR 196L Cal 225. 

-Schedule and Rr. 4, 5 — Constitution of India, 

Art. 311— Police Regulations — Regn. 703 (b)—Typist 
appointed by Special Superintendent of Police in 
Intelligence Branch and C I. D. —Not a subordinate 
clerk within R. 5 — Regulation 708(b) does not 
apply — His appointing authority bemg Special 
Superintendent of Police, disciplinary action by 
Superintendent, Government Railway Police not 
valid. See Constitution of India, Art. 311. AIR 1965 
Cal 109. 


BENGAL VILLAGE CHAWKIDARI ACT 
(BENGAL ACT VI of 1870) 

SECTION 50 

-S. 50 — Tranfer under — Inclusive of income of 

chowkidari chakraD lands — Zamindar cannot claim 
additional rent. AIR 1953 Cal 323 (329) (Pt B) (Pr 5). 


BENGAL VILLAGE SELF GOVERNMENT 

ACT (5 of 1919) 

SECTION 6 

—Ss. 6 (4) and 8(l7)(c) — Rules under S. 101, 
Rr. 28, 32 to 36 — Union Board consisting of nine 
members — Election of one postponed — Bight of 
ethers to proceed to function and elect president. 

Where the number of members constituting a 
Union Board was fixed at 9, and 8 out of them were 
duly elected but the election of one was, due to some 
contingency postponed. This does not affect the 
power of the 8 elected members to function and they 
are entitled to elect their president; such an election 
would be saved by S. 17 (c). The result of holding 
that these elected members cannot function or pro¬ 
ceed to elect their own president would be to attract 
the operation of S. 11 which extends the terms of 
office of the members in the last union board up to 
the date ol the first meeting of the newly elected 
members. (1959) 63 Cal W N 969. 


SECTION 7 

_S, 7 (2)—Eligibility of candidate — Material date 

for deciding is date of nomination and not date of 
scrutiny. (1959) 63 CWN 211. 

SECTION 8 

_Ss. 8 (17) (c) and 6 (4) — Election of one post- 

noned—This does not affect the power of the elected 
members to fuuction and they are entitled to elect 
their president. See Panchayats—Bengal \ illage Self- 
Goier P nment Act (5 of 1919), S. 0 (4). (1959) 63 Cal 

W N 969. SECTION 65 

_ Ss an d 71 — Jurisdiction of Union Bench — 

Re-trial by Bench — Order for-Legality. 

The Bengal Village Self-Government Act, 1919 
rontemolates the formation of the Union Bench and 
Union Court under S. 05 of the Act. A Union Bench 

^ constituted for the trial in the whole or any part 
of the Union, of the offences specified in Schedule 4, 
if committed within the local limits of its 
tion or if the case is transferred to the bench by a 
D strict Magistrate or Sub-Divisional Magistrate. 

It will be seen from S. 71, that while directing a 
re-trial, the case should be sent to a Court of com¬ 
petent jurisdiction subordinate to the District Magis¬ 
tral or the Sub-Divisional Magistrate It does not 
provide for a retrial by the Union Bench. In this 
iiew the order of the Sub. Divisional Magistrate, so 


far as it relates to the re-trial bv the Union Bench is 
concerned, is not legal. (1959) 63 Cal W N 519. 

-S. 65—‘Bench’—Meaning of — Conviction of ac¬ 
cused on local inspection aad report of only one 
member nt the Bench — Legality — S. 101, Rules 
under R. 4 —Non-compliance—Effect. 

The word‘Bench’his not been defined in the Act 
but it is clear from S. 65 that the Bench would mean 
two or more members constituting the Bench, 

W here only one member held the local inspection 
a.nd made a report which was taken into account for 
the purpose of finding the accused guilty. 

Held, that it was not a mere irregularity but the 
non-compliance of the provisions of R. 4 amounted 
to an illegality. 1958 Cri L J 572 (573) (Cal) (Pt A) 
(Pr 4). 

SECTION 71 

-S. 71 — Jurisdiction of Union Bench — Retrial 

by Bench — Order for—Legality. 

It will be seen from S. 71, that while directing 
retrial, the case should be sent to a Court of com¬ 
petent jurisdiction subordinate to the District Magis¬ 
trate or Sub-Divisional Magistrate. It does not provide 
for a re trial by the Union Bench. In this view the 
order of the Sub-Divisional Magistrate, so far as it 
relates to the re-trial by the Union Bench is concern¬ 
ed, is not legal. S?e Panchayats — Bengal Village Self 
Government Act (5 of 1919), S. 05. (1959) 63 Cil 
W N 519. 

SECTION 101 

-S. 101, P. 28 — Union Board consisting of nine 

members — Election of one postponed — Right of 
others to proceed to function and elect president. The 
eight elected members have a right to function and 
they are entitled to elect their president. See Pancha- 
vats — Bengal Village Self Government Act (5 of 
1919), S. 0 (4). (1959) 63 Cal W N 969. 

-S. 101 - Rules under - R. 16 - Object and 

scope of. 

Rule 10 is not a mere technical :rule, but it has a 
purpose which is conducive to justice. As soon as a 
man is given the particulars of the offence of which 
he is accused, he may make a statement which might 
on the face of it be quite convincing so that the Union 
Bench may not think it necessary to proceed further 
with the matter. This is indeed a valuable right given 
to the person accused before a Bench. 

Perhaps the accused may not have made a state¬ 
ment when asked to show cause why he should not 
be convicted but the fact of his having been examin¬ 
ed does require to be stated in order to show that 
there was compliance with R. 10 of the Village Self- 
Government Rules. It cannot be considered to be a 
mere technical omission on the part of the Bench, if 
there is nothing on the record to indicate that the 
accused was asked any question on his appearance 
before the Bench. 1958 Cri L J 572 (573) (Pt B) (Pr 5) 

(Cal). 


BENGAL VILLAGE SELF-GOVERNMENT 

RULES 

RULE 11 


ii — Scope of — Duty of Election officer. 

tule 11 of the rules for the election of members, 
is very limited in its scope, enjoining as it does 
. duty upon the Election Officer to ascertain 
ether all the candidates are duly qualified under 
7 (2) of the Act. The question whether the rule 
?s far enough or whether it ought to have been 
med in a more comprehensive way so as to attract 
thin its mischief Ss. 10, 10-A, etc., is a matter with 
iich Election Olficer need hardly concern himselt 
the preliminary stage. (1959) 63 C W N 211. 



BENGAL VILLAGE SELF. GOVT. (W. B.) ACT (10 of 1947), S. 9 12od 


BENGAL VILLAGE SELF-GOVERNMENT 
(WEST BENGAL) ACT (10 of 1947) 

-S. 9 (b) — Bengal Village Self-Goveroment Act 

(5 of 1919), S. 101 — Rules under Rr. 29 to 33 and 37 

— Applicability to election under S. 9 (b), Bengal 
Village Self Government (West Bengal) Act (10 of 
1947). See Bengal Village Self-Government Act (5 of 
1919), S. 101. AIR 1951 Cal G4. 

BEBAR INAM RULES (1S59) 

•-Rr. V, If, VI, VIII and XIV - Berar Land 

Revenue Code (1928), Ss. 190, 192 — Berar Patels 
and Patwaris Law (1900), Ss. 10, 11, 20 - Patelki 
inam lands in Berar — Nature of — Right of revenue 
authorities to resume and re*grant such lands. See 
Berar Land Revenue Code (19C8), S. 190. AIR 1900 
S C 642. 

BER\R LAND REVENUE CODE (1928) 

25 — Revenue proceeding to recover arrears of 
land revenue started against different and dead person 

— Error. AIR 1951 Nag 155. 

——Sj. 74 (1), 73 (1), Proviso and 73-A (4) (as amend¬ 
ed by Berar Land Revenue Code Amendment) Act 
(10 of 1948). 

■ Annual tenant — Meaning — Res judicata — 

Tenant of antiquity - - Civil P. C. (1908), S. 11). See 

»id Code (192S), S. 73 (1), Proviso. 

AlH 19o3 Nag 40. 


as consideration — Rs. fl,000 and not Rs. 1I|000 is 
the fair market value. AIR 1951 Nag 129. 

BERAR PATELS AND PATWARIS LAW (1900) 

8-Ss. 20, 10, 11 — Berar Land Revenue Code 

(1928), Ss. 190, 192— Berar Inam Rules (1859), Rr. II, 
V, VI, VIII and XIV — Patelki inam lands in Berar — 
Nature of — Right of revenue authorities to resume 
and re-grant such lands. See Berar Land Revenue 
Code (1928), S. 190. AIR i960 S C G42. 

BESTHLITY 

See Penal Code (1860), S.,377. 

BHAC4LPUR UNIVERSITY STATUTES 

-Chap. Ill, Para. 10 (l) — Bihar State Universities 

(Patna, University of Bihar, Bhagalpur and Ranchi) 
Act (14 of I960', Ss. 52, 30 (c)—Statutes under S. 30 
(c)—Bhagalpur University Statutes, Ch. Ill, Para 10 
(1)— Petition Bled by defeated condidate with a view 
to preparing grounds for questioning validity of elec¬ 
tion — Petition not au election petition as contem¬ 
plated by para 10 (1) of Ch. Ill of Statutes. See 
Bihar State Universities (Patna, University of Bihar, 
Bhagalpur and Ranchi) Act (14 of 1900), S. 52. AIR 
1964 Pat 162. 

BHARATPUR STATE REVENUE CIRCULAR 

(No. 24 of 1909) 

PARA 3 


S. 135 Land Revenue — Person in possession 
whether liable to pay personally. AIR 1951 Nag 155. 

-S. 174 (1) - Limitation Act (1908), Art. 10 — 
Right o' pre-emption under Berar Land Revenue Code 
S. 1/4 (1) of Code adds one more category to first 
column of Article — Addition does not exclude appli- 
cation of Art. 120 — Limitation Act (1908), Art. 120. 
See Limitation Act (1908), Art. 10. AIR 1952 Nag 40. 

rr’r' 17 d “ ? d,e 7 Settlement of debt by Debt Con- 
Bc ft nSn B ° a f?ir CUim °* Rs ‘ 11000 conciliated for 

Hs. 0,000 - Debtor executing sale-deed of his fields 

in favour of creditor for the amount - Sale held 

All1951 Nag m. gi '' iDg " Se ,0 r,ght t0 Pre - empt - 


—raras 3 and 13 — Construction of — It does not 
create any right of pre-emption — It gives guidance 
to - Revenue officers in granting sanctions for aliena- 

“- co mPl»anee makes sale null and void. AIR 
1955 NUC (Raj) 1380 (DB). 

PARA 13 

——Pa*®* 13 and 3—Construction of. Para 3 is a rule 
for the guidance of the revenue officers in the matter 
of grant of sanctions for alienation and the conse¬ 
quences of not complying with the rule and makes the 
sale null and void as provided in Para 13. See Bharat- 

xf^ QU0 Circu,a r No. (24 of 1929), Para 3. 
AIR 19oo NUC (Raj) 13i0 (DB). 


'inpl.fdpc 177, m 3 “ Mor,ga 8® b y conditional sale if 

gage" MBl952°X g 40. COnferr,ng ,0red ° SU ' e 

\? 2 L*^ a s 7* 

Nag45i and Revenue 00(10 (1928 >’ S * 2 < 12 )- AIR 1951 

—‘Ss. 182 (4) BDd 183 (2) — Fair consideration 
fixed in good faith. AIR 1952 Nag 251. U 

q ' q* 183 (2)-Fair consideration fixed in good faith 
1952 Nag 251 ReVenU6 ^ (1928) ’ S * 182 (4 >* AI « 

intLst^" suVey 4 number “is fori 
Revenue Code°i(1928), S?iXaIR 1952 Na^72. Land 
cabiiiij 83 r^ ti0D Act a908 >- Art - 10 - Appli- 

Art a i20 Sha d 6S wempfon- 

A$ U908I Art* \w he ', d , appl,ed ~ "Son 

Art.10 Alht952N.g40 Ltaltatlon Act (1908), 

debtV *. n^o £$* e'ofca^ d 0iI !? u ? n ° f 

Petty executed iu .ZSoX 


BHOPAL AND VINDHYA PRADESH 
(COURTS) ACT (41 of 1950) 

—S Si-Civil P C. 1908), Ss. 100 to 102 - Appli. 

fjbmty. See Civil P. C. (1908), Ss. 100 to 102. AIR 
1956 Bhopal 62. 

r S f* 82 an< J 31— Right of appeal under Civil P. C. 
is not cuitai ed--(Civil p . C. (1908), S. 100). See 

SV?? Vindhya Pradesh (Courts) Act (41 of 
1950), S. 31. AIR 1958 Madb Pra320. 

BHOPAL TRANSFER OF PROPERTY ACT 

- Ss. 58 and 59 — Mortgage by conditional sale — 
1 wo separate documents-Registration of both docu- 

mbSo.’ ^b^o^cessary-Transfer of Property Act 
(1882), S. o9 # AIR 1956 Bhopal 59. 

t Ss * 59 ® n( *, 58 ~~ Mortgage by conditional sale — 
1 wo separate documents-Registration of both docu- 

08821* ? ece ' s , ar y 7^(Transfer of Property Act 

S 5 8 8!'IiR 9 1 , 953 Bhop°af59 TcanS,er0f Pt ° Pe “ y Aot - 

BIHAR AGRICULTURAL INCOME-TAX 
ACT (7 of 1938) 

7 Option of assessee selecting muBinl* 
system canootbe deprived of option merely because^ 

Pat 90. 8lVe C6SS va,uati0n0n bakasht basis. AIR 1952 
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S. 10 (61, Proviso controls S. 20 (4)—Scope-(lncome. 
tax Act (1922), Ss. 33, .34, 35 - Scope). See Sales-Tax 
— Bibar Sales Tax Act (6 of 1944), S. 10 (6), Proviso’ 

AIR 1956 Pat 113. 


-Ss. 26, 27, 24 — Sales Tax—Bihar Sales Tax Act 

(6 of 1924), Ss 10 (6), Proviso and 20 (4) - Whether 
S. 10 (6), Proviso controls S. 20 (4)—Scope—(Income- 
tax Act Act (1922), Ss. 33, 34, 35—Scope). See Sales 
Tax —Bihar Sales Tax Act (0 of 1944), S. 10(0), 
Proviso. AIR 1956 Pat 113. 

-S. 44 —Income-tax authorities have no power to 

demand cess valuation papers. AIR 1952 Pat 90. 

BIHAR AGRICULTURAL INCOME-TAX ACT 

(32 of 194S) 

-Ss. 28 (3) and 6 (k) — Payment towards debt 

without appropriation — Presumption — Board of 
Revenue ordering remand for further findings— Pro¬ 
priety of order — Reference to High Court — Com¬ 
petency of—(Contract Act (1872), Ss. 00 and 01). See 
Bihar Agricultural Income-tax Act (1948), S. 0 k. 
AIR 1952 Pat 453. 

-Ss. 43-A and 43-B — Scope—Assessment of agri¬ 
cultural income becoming final for purposes of agri¬ 
cultural income tax — If final also for purposes of 
super tax and with regard to status of assessee. 

The finality referred to in S. 43-B refers to the 
quantum ol assessment of the income-tax for the 
purpose of assessing super-tax and there is no finality 
with regard to the status of the assessee. S. 43-B fixes 
the totality of the income for purposes of super.tax, 
and that section provides for finality only in regard 
to quantum of the tar. In order to ascertain the status 
of the assessee you have to look at S. 43-A which 
imposes a charge of super-tax, and in order to ascer¬ 
tain the quantum of the super-tax you have to look 
at S 43-B. 1959 B L J R 683=11960) 40 ITR 460= 
ILR 39 Pat 341. 

-S. 43.R — Section 43B fixes the totality of the 

income for purposes of super tax aud that section 
provides for finality only in regard to quantum of 
the tax. In order to ascertain the status of the asses¬ 
see you have to look at S. 43-A which imposes a 
charge of super-tax and in order to ascertain the 
quantum of the super-tax you have to look at S. 43-B. 
See Bihar Agricultural Income-tax Act (32 of 1948), 
S. 43-A. (1959) B LJR 683=(i960) 40 ITR 460= 
ILR 39 Pat 341. 

BIHAR AND ORISSA EDUCATION 
CODE (1944) 

_R. 286 (LB), B. 182 (e), (f) — Scope of — R. 280 

(I-B) does not control R. 182 — Mismanagement by 
Managing Committee of private recognized High 
School— Necessity of enquiry and notice to Managing 
Committee before appointment of ad hoc Committee 
by Board to assume management. See Bihar and 
Orissa Education Code (1944), Rule 182 (e), (f). AIR 
1956 PPt 81. 

- P. 286 (5) (ii) — Bihar Secondary Education — 

Government Resolution No. H/R-4.01/55 
dated 7th Sept., 1955-Rr. 14, 15, 10, 17 and L and 2 
-Dismissal ol Headmaster on probatation-President 
of Board of Secondary Education has no Jurisdiction 
to hear appeal against the decision of the Managi « 
Committee—Order of reinstatement passed by him 
ultra vires. 1903 B L J R 858. 

BIHAR AND ORISSA EXCISE 
ACT (2 of 19L5) 

_Ss 19 ( 1) and (4), (5) and S. 47-Offence under- 

Notification No. 23-1-5I-D/-14-1-1951 - Validity. 
See Bihar and Orissa Excise Act 2 of 1915), S. 5. 
AIR 1954 Pat 449. 


• —Ss. 35, 2 (7), 7 (2) (a) and 8—Order of Excise 
Commissioner demanding additional security—Order 
set aside on review by him—Order is not one under 
S 35 but one under Ss. 8 and 7 (2) (a) read with 
S. 2 i7) — Order is not final and can be revised by 
Board ol Revenue Sea :Bihar and Orissa Excise Act 
(2 of 1915), S. 2 (7). 1905 BLJ R 443=(1965) 1 
S C \ 837=1965 SCD 073=(1965) 2 S C R 693= 
AIR 1966 S C 343. 

—— S. 42 (1) (c) — Constitution of India, Art. 220 — 
Writ of certiorari — Principle of audi alteram partem 
—Order of Deputy Commissioner cancelling licence 
under S. 42 (1) (c), Bihar and Orissa Excise Act (1915) 
without hearing licensee—Principle of audi alteram 
partem is not violated—Writ of certiorari should not 
be issued. See Constitution of India, Art. 220. AIR 
1956 Pat 212. 

• —Ss 45, 38 and 91—Renewal of licence—Board 
of Revenue directing that there should be no change 
in amount of security during currency of licence but 
that proper security may be demanded from next 
licensing year—Legslity. See Bihar and Orissa Excise 
Act (2 of 1915), S. 38. 1985 B L J R 443=(1905> 1 
S C A 837=1965 SCD 673=(1965) 2 S C R 093= 
AIR 1966 S C 343. 

-Ss. 47, 56 and 87 — Sale of liquor at place not 

specified in license. AIR 195 l Orissa 29. 

-S. 47 (B)— Opium Laws Amendment Act (1957), 

S. 3—Prosecution under for possession of contraband 
articles—What prosecation has to prove—Search and 
recovery of contraband article from house alleged to 
be in possession of accused —(Seizure list signed by 
accused — Effect — Confession to Excise Officer — 
Hit by S. 25, Evidence Act — Opium Act (1878), 
S- 10 

In a prosecution for offences under S. 47 (B), Bihar 
and Orissa Excise Act and Opium Laws Amend¬ 
ment Act, the prosecution cannot merely rely on 
the recovery of contraband articles from the house 
alleged to be in occupation of the accused but has 
further to prove that the articles were in conscious 
possession of all or any of the accused persons. No 
doubt under S. 10 of the Opium Act and under 
S. 48 of the Bihar and Orissa Excise Act, in the 
absence of a satisfactory explanation by the & ccu *[ d 
a presumption of guilt has to be drawn. But the 
question of such presumption can only arise when 
it is proved that a particular accused was in , c< ?. D a ^‘- 
ous possession of the same. That is a rebuttable 
presumption and even though the accused J?® 
found to be in possession he may give satisfactory 
explanation about such possession so as to entitle 

him to an acquittal. , , , 

Where a large quantity of contraband opium and 
aania was recovered from a house alleged to be in 
joint occupation of two accused the fact.that onei of 

the accused was present in the house at the time of 
search and had actually signed the seizure list 
could not by itself be taken as incriminating evi¬ 
dence against him. Even assuming tha the mere 
signature of the accused on the seizure list amounts 
to an admission that he was in possession of those 
articles, the admission would be inadmissible in evi¬ 
dence because a confession to an excise officer would 
be hit by S. 25, Evidence Act. AIR 1904 8 u 828 , 
Rel. on. 31 Cut LT 990. 

-S. 57-Sale of liquor at place not specified in 

licence See Bihar and Orissa Excise Act (2 of 1915), 
S 47 52 Cri L J 119=A1R 1951 Orissa 29. 

— —Ss. 65 and 47 (a) and («)—Trial of warrant case 
as summons ca<e-Legalitv-Plea of guilty-Effect 

(Criminal P. C. (1898), S. M7>. Se« B 

Excise Act (2 of 1915), S. 47 (a). 19o7 Cn LJ 1155- 

AIR 1957 Orissa 229. 


BIHAR AND ORISSA EXCISE ACT (2 of 1915), S. 68 1255 


-S, 6S — R. 101 (3) of Rules under the Act—Re¬ 
newal of licence—Breach of licence compounded in 
previous year—Effect—Fact of breach can be taken 
into consideration while deciding the renewal of 
licence for subsequent year. 

The mere fact, that a composition fee under S. 08 
of the B. and O. Excise Act had been imposed uoon 
the petitioner for breach of a licence, does not debar 
the Collector from considering the breach of licence 
which led to the composition in deciding whether 
the licence of the petitioner for country liquor shop 
should be renewed or not. The fact that the peti¬ 
tioner for renewal of the licence had paid a compo¬ 
sition fee in lieu ot cancellation of the licence in the 
previous year does not mean that his conduct was 
satisfactory during the year within the meaning of 
R. 101 (3) of the Rules framed under the Act. 1904 
BLJR 351. 

• —Ss. 91, 38 and 45—Renewal of licence—Board 
of Revenue directing that there should be no change 
in amount of security during currency of licence but 
that proper security may be demanded from 
next licensing year — Legality. See Bihar and Orissa 
Excise Act (2 of 1915), S. 38, 1905 BLJR 443= 
(1965) 1 $CA 837 = 1905 SCD 073 = (1905) 2 SCR 
093=AIR 1980 SC 343. 

~—S. 96 — Suit for recovery of amount for price of 
Ganja taken over by Excise Authorities — Limitation 
“Ganja found unfit for use-Suit governed by S. 90 
—Portion found fit for consumption-Suit governed 
by Art 62 of Limitation Act, 1908. 

If the stock of Ganja is found unfit for use, it can¬ 
not be sold or stored by the licensed vendor during 
the currency of the license. The stock has to be 
destroyed under the rules. Whether destruction had 
in tact taken place or not is not material. Title to the 
stock ot Ganja found unfit for use is extinguished 
the moment the Superintendent of Excise comes to 
such a conclusion on personal inspection. An article 
which is destructible under the rule is valueless. 
Even if such article is not destroyed, the ex-licensee 
is not entitled to the recovery of its value — The 
conclusion that the article is unfit for use and is des¬ 
tructible is a thing or act either done or alleged to 
have been done in pursuance of the Act. Section 90 
ot the Act would govern such a case. 

It must be assumed that the portion of the Ganja 
which was sold by Excise authorities was .fit for 
consumption. The Ganja which is fit for consump- 

so * d k y the Excise department under 
Rule 124 on attachment after the expiry of the 
license. On sale, the vendor (the ex-licensee) to 
whom the excisable goods belonged is entitled to the 
price ot the article. Non-payment of such price is 
not a thing done or alleged to have been done in 
pursuance of the Act. The limitation for the suit for 

ot . such P rice wou,d be governed by 
Art. 02, Limitation Act (1908), and not by S 90 

282^^,963, C Cu\e69.“ 32 = (1965 > 7 °'“ s * 1 D 

BIHAR AND ORISSA EXCISE RULES 

“T R ',. 10 t. ( I ? ) ~ K * newal of licence—Natural justice 

♦Tik? ! Cab ‘‘^-“Opportunity of presenting -his case 
10 licence© held given. 

The Collector is bound as a matter of principle to 
g ve a fair opportunity to a licensee to present his 

^ » rh « e F° ! ec !? r shouId for instance give an 
opportunity to the licensee to make a relevant state. 

E Me , ““S 0 * 6 ? the relevant statement made 

deHl P »H iud S0 ;: But Collacto * « bound to 
decide the question as if he was sitting as a Court of 

beVnfin£i -fi- Of 8 n K atU , r : al ! 0Sti f e * how ®V6r. cannot 

the d J wlthi 5 the limits of any formula, 

te?a°ehc e B P r dS V£ry “ UCh on th8 


In the instant case it appears from the report of 
the Superintendent of Excise that the licensee did 
not submit any explanation at the time of detection 
of the irregularity which was compounded, nor did 
he produce any defence witnesses at the time of 
detection before the Range Inspector, nor did he 
give any written statement at that time explaining 
the reason for the dilution of the liquor. The dilu¬ 
tion of the liquor was detected by the Inspector of 
Excise on the 22nd July 1959, but the petitioner did 
not submit his explanation till a month later, namely, 
on the 21st August 1959. The licensee was asked to 
explain the irregularity on the 5th August 1959, but 
he did not do so and went on applying for time 
again and again. In view of this circumstance the 
Excise Superintendent considered that the explana¬ 
tion of the licensee was an afterthought and no 
reliance could be placed upon those witnesses whom 
the licensee named after a pretty long time. Conse. 
quently it could not be said that the Superintendent 
of Excise acted arbitrarily in refusing to examine the 
three witnesses named by the petitioner 1*55) AIR 
1955 Pat 345 (V 42)=ILR;34 Pat 254=1904 BLJR 
351. 

BIHAR AND ORISSA FOREST 
MANUAL, Vol. 2 

-R. 29 — Bihar and Orissa Subordinate Services 

Discipline and Appeal Rules (1935), Rr. 2, 3 (a), (b)- 
Dismissal of forester—(Constitution of India, Art. 311) 
—See Bihar and Orissa Subordinate Services Disci¬ 
pline and Appeal Rules (1935), R. 2. AIR 1956 Pat 
228. 

BIHAR AND ORISSA GENERAL CLAUSES! 

ACT (1 of 1917) 

-S. 4 (2) — "Anything doue under this Act”— 

Interpretation of See Bihar Local Self-Government 
Act (3 of 1885), S. 140. AIR 1955 Pat 432. 


BIHAR AND ORISSA T OCAL SELF-GOVERN¬ 
MENT ACT (3 of 1885) 

■■ Ss. 124,120 and 120—Chairman of District Board 
drawing charges against clerk in respect of allega- 
tions made against him — Proceedings drawn up a 9 
advised by Government — Order dispensing with 
clerk’s services — Validity of order — See Bihar and 

?* s *i£ cal Self-Government Act (3 of 1885), S. 120. 
AIR 1957 Pat 333. 


“—Ss. 126,120 and 124—Chairman of District Board 
drawing charges against clerk: in respect of allega- 
tions made against him — Proceedings drawn up as 
advised by Government — Order dispensing with 
clerk s services — Validity of order — See Bihar and 

AIR S 195? C P t S 333 GaVern “ ent ACt (3 of 1885,1 S - 120 - 


rr ~ S *\ 138 aod P — Rules under S. 138-Rules 93, 
94 and 103 — Lease executed on behalf of Board — 
m o2n, er 2 execution — Validity of lease — (T. P. Act 
(1882), S. 107 — See Bihar and Orissa Local Self. 

Pa 0 t V 32i meQt ACt (3 ° f 1885) ’ S * 29, A 1 R 1957 


mu An AND OBISSA LOCAL SELF-GOVERN- 

MENT RULES 

—Rr. 22, 23. 25, 27, 88 and 40 — Constitution of 
India, Art. 300 — Liability of Government for 
negligence of its servants — (Tort — Master and ser 

~~ (Ban ^ er and customer) — 
C ‘ S - 9 ) ‘— (Bihar and Orissa Local 

s S H ,r^n V n r r Q T m 5 nt ^ Ct ( 2iSf 1885)| S> l38) ~ See Con¬ 
stitution of India, Art. 300. AIR 1954 Pat 529. 

BIHAR AND ORISSA PUBLIC DEMANDS 
RECOVERY ACT (4 of 1914) 

—Ss. 3 (6), 4, 5, 6 — Income-tax Act (1922), S 40 
(2) Arrears of income-tax dues specified in certi- 
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ficafe ucder S. 46 (2) of Income-tax Act — Dues are 
public demands payable to Collector — Expression 
"as if it were an arrear of land revenue” in S. 46 (2) 
is to be read with reference to definitions of ‘revenue’ 
Riven in S I of Bengal Land Revenue Sales Act (7 of 
1868) and ‘Collector’ in S. 3 (11) of General Clauses 
Act (1897) and S. 1 of Bengal Land Revenue Sales 
Act (7 of 1868) — Certificate is to be filed under S. 4 
ami not under S. 5 or 6 of Bihar and Orissa Public 
Dtinands Recovery Act — See Income-tax Act (1922), 
S. 46 (21. I L R (1965) Cut 653 = (1965) 2 I T J 
826=AIR 1966 Orissa 124. 

-Ss. 8 and 7 — Certificate proceedings in respect 

of under-tenure — Release of under-tenure after 
receipt of notice under S. 7 — Effect-See Bihar and 
Orissa Public Demands Recovery Act (4 of 1914), 
S. 7. AIR 1957 Pat 706. 

-S. 11 — Income-tax Act (1922), Ss. 44 and 46 (2) 

and (6) — Firm discontinuing business — Assessment 
to income-tax made thereafter — Assessment made on 
firm in status of unregistered firm — Certificate pro¬ 
ceedings — Substitution of partners — Liability of 
partners — Applicability of Art. 258(1) of Constitu¬ 
tion- (Cor stitution of India, Art. 258) — See Income- 
tax Act (1922), S. 44. AIR 1958 Orissa 280. 

-S. 11 — Certificates against co-sharer tenants — 

Payment of their proportionate dues by some of them 
— Their shares temporarily exempted and execution 
proceeded against others — Fresh notice under S. 7 if 
necessary. AIR 1951 Pat 387. 

-S. 26 and Scb. II, R. 24 — Certificate filed on re¬ 
quisition of private landlord — Certificate officer’s 
power to execute it by sale of portion of property — 
Tenancy laws — Bihar Tenancy Act (8 of 1885), 
S. 158-A (7). AIR 1951 Pat 387. 

- ? s. 29 and 45 — Certificate sale—Irregularities in 

■—Jurisdiction of civil Court. AIR 1951 Pat 387. 

-Ss. 43, 44 — Constitution of India, Art. 226 — 

Other remedy open—Applicability —See Constitution 
of India, Art. 228. AIR 1956 Pat 89. 

-S 45—Certificate sale — Irregularities in jurisdic¬ 
tion of civil Court — See Bihar and Orissa Public 
Demands Recovery Act (4 of 1914), S. 29. AIR 1951 
Pat 387. 

-Ss. 46, 45 — Certificate sale obtained by fraud — 

Whether can be challenged in collateral proceedings 
by way of defence — (Evidence Act (1872), S. 44) — 
See Bihar and Orissa Public Demands Recovery Act 
(4 of 1914), S. 45. AIR 1959 Pat 508. 

-S. 47. Rules under — R, 18 (l)-Order of attach¬ 
ment — Execution of order valid even outside local 
limits of Certificate Officer’s jurisdiction. 

From R. 18 it is clear that in order to give effect 
to the order of the certificate officer attaching the 
salary of an officer living outside the jurisdiction of 
the Certificate officer, it is not necessarv that either 
the certificate debtor or the disbursing officer should 
reside in the local limits of the Certificate Officer’s 
jurisdiction. 

Th° rule cannot be construed in the light of pro¬ 
visions of O. 21, R. 48 of Civil P. C. (1908), asthe 
two statues are altogether different. ILR (196o) 
Cut 854 = 32 Cut LT 184. 

_Ss. 52 aod 7 — Death of certificate-debtor after 

notice under S. 7 — Substitution Under S. 52 it is 
essential that their legal representative should be 
substituted — See Bihar and Orissa Public Demands 
Recovery Act (4 of 1914), S. 7. AIR 1950 Orissa 198. 

-S. 62 — Scope— Power of revision against appel¬ 
late order of Collector-Authority in which power is 
vested — Power is vested in Board of Revenue under 
S. 1U of Orissa Board of Revenue Act, 1951 and not 


in Commissioner — Orissa Revenue Divisional Com¬ 
missioner’s Act (29 of 1957), Ss. 3 and 4 - Orissa 
Revenue Divisional Commissioner’s Rules (1959), 
Appendix I, (Item) 23). 

Section 62 of the Act has, for the purposes of the 
State of Orissa, to be read along with the provisions 
made iD sections 3 and 4 of the Orissa Revenue Divi¬ 
sional Commissioner’s Act, 1957 (Orissa Act 19 of 
1957). The sub-section 2 (b) of section 4 of that Act 
clearly directs that the Revenue Divisional Commis¬ 
sioner, appointed under section 3, shall exercise only 
such power of the Board of Bevenue under the 
Orissa Board of Revenue Act, 1951 or under any 
other law for the time being in force as the State 
Government may by rules prescribe. In exercise of 
the powers conferred thereunder in 1959 the Orissa 
Revenue Divisional Commissioner’s Rules were fram¬ 
ed. In apsendix I (item 23) appended to tlese Rules 
power of the Revenue Divisional Commissioner is 
confined to appeal and revision against all original 
orders of the Collector. The power of revision, 
however, against the appellate orders of the Collector 
continued to remain vested, under the Orissa Board 
of Revenue Act, 1951 (Orissa Act 23 of 195L) in the 
Board of Revenue. Those powers which were not 
given to the Commissioner (after the amendment) 
under the Orissa Boaid of Revenue (Amendment) 
Act, 1957 (Orissa Act 29 of 1957) remained with the 
Board of Revenue as provided in section 10 of Orissa 
Act 23 of 1951. That being so, the Bihar and Orissa 
Public Demands Recovery Act, 1914 must be taken 
to have been, by necessary implication, repealed to 
the extent of the provisions made in the aforesaid 
Orissa Act 23 of 1951 read with Orissa Act 15 of 
1957. 

Held that the order passed by the Member, Board 
of Revenue oa 11-10-63 in exercise of its revisional 
jurisdiction against the appellate Order of the Addi¬ 
tional District Magistrate and Collector, Balasore, 
passed on 2-11-62 was valid and legal. I.L R (1965) 
Cut 653 = (1985) 2 I T J 826=AIR 1966 Orissa 124. 

-Sch. 1, Item 3 and S. 3 (6) - Public demand— 

Dues under Income-tax Act—(Income-tax Act (19i-)» 
S. 46 (2) — (Sales Tax — Bihar Sales Tax Act (19 of 
1947), S. 14 (4) and (6)). See Bihar and Orissa Public 
Demands Recovery Act (4 of 1914), S. 3 (8). A 1 « 
1956 Fat 361. 

-Sch 2, R. 18 - Attachment of salary. See Bihar 

and Orissa Public Demands Recovery Act (4 ot 19I4)> 
S. 47. 32 Cut L T 164=1 L R (1905) Cut 854. 

-Sch 2, R. 24 and S. 26-Certificate filed on requi¬ 
sition of private landlord—Certificate officer’s power 
to execute it by sale of portion of proper)^-Tenancy 
Laws — Bihar Tenancy Act (8 of 188 d) S. 158-A (7). 
See Bihar and Orissa Public Demands Recovery Act 
(4 of 1914), S. 26. AIR 1951 Pat 387. 


BIHAR AND ORISSA SERVICE CODE (1929) 

-R. 55-Bihar Liberalised Pension Scheme (1950), 
ra. 1 (2) (a) — Paragraph providing for compulsory 
irement of public servant alter complete qualifying 
:v i ce — Does not offend Art. 14 of the Constitution 
Discretion given to State Government, not on- 
;tered. See Bihar Liberalised Pension Scheme 
)50). Para. 1 (2) (a). 1965 B L J R 909=A I R 196& 
t 148. 

-Rr. 73 (a) and- 73 (f) — Retention of service of 
ri\ servant beyond date of superannuation tor 
rpose of holding departmental enquiry cannot pe 
d to be on public grounds—Such action is 
»le under R. 73 (f) only if the civil servant is sus- 

nded before his date of compulsory retirement - 

mstitution of India, Art. 309. (I90oj 1 Lab L J 
A IR 1966 Pat 227. 


B. & O. SUBORDINATE SERVICES (DIS. & APPEAL) RULES (1935) 


BIHAF AND ORISSA SUBORDINATE 
SERVICES (DISCIPLINE AND APPEAL) 

RULES (1935) 

• —— Constitution of India, Arts. 14 and 311 — 
Government servant—Dismissal of—Enquiry for mis¬ 
demeanour — Two sets of rules under which enquiry 
could be ordered—Disciplinary Proceedings (Adminis¬ 
trative Tribunal) Rules (1951) and Bihar and Orissa 
Subordinate Services Discipline and Appeal Rules 
(1935)—Enquiry held under Disciplinary Proceedings 
(Administrative Tribunal) Rules (1951) — Those rules 
more drastic than Bihar and Orissa Subordinate 
Services Discipline and Appeal Rules (1935) — Case 
of discrimination arises. See Constitution of India, 
Art. 14. AIR 1901 S C 1715. 

-B. 2 (iv) (a) — Constitution of India, Art. 311— 

Bihar Service Code, R. 74 — Appellant retaioed in 
service after super-annuation — Extension of service 
not granted—Appellant ordered to retire under R. 74 
—Order does not olfend against Art. 311 of Constitu¬ 
tion. See Constitution of India, Art. 311. AIR 1905 
Pat 186. 


schools by deliberately delaying iu taking the various 
necessary steps to constitute the Managing Com¬ 
mittees. Nor can it be said that the rules do not lay 
down any principles or policy for guidiDg the exer¬ 
cise of discretion by the officers concerned. 

Though the Government officer concerned is con¬ 
ferred with wide discretion to take the various steps 
for the purpose of constituting the first Managing 
Committee of a School, nevertheless the rules clearly 
lay down a policy and principle for the guidance of 
his discretion by first requiring under R. 37 that the 
new Committee must be constituted within nine 
months and then by depriving the officer of any right 
to vote or to propose a candidate either at the 
meeting convened for the selection of guardian 
representatives under Rule 7 or co-option of local 
educationists under R. 8. Rule 39 does authorise the 
constitution of an ad hoc Committee until the Manag¬ 
ing Committee is constituted in accordance with the 
rules. The contention that R. 39 encroaches on the 
power conferred by S. 5 (2) of the Act cannot prevail. 
1965 B L J R 844=1 L R 45 Pat 411. 


• —Rr. 2, 4—Constitution of India, Art. 14 — Dis¬ 
ciplinary Proceedings (Administrative Tribunal) Rules 
(1951)—Validity—Rules are not discriminatory when 
compared to Classification Rules-Rules do not con¬ 
travene Art. 14. AIR 1900 Orissa 08, Reversed. See 
Constitution of India, Art. 14. AIR 1963 S C 779. 

-Rr. 3 (a) and (b), 2—Dismissal of forester—(Bihar 

and Orissa Forest Manual, V. 2, R. 29)—(Constitution 
of India, Art. 311). See Bihar 3nd Orissa Subordinate 
Services Discipline and Appeal Rules (1935), R. 2. 
A l R 1956 Pat 228. 

—-R. 12 — Collector dropping the proceedings 
against Government servant, instituted on charge of 
illegal gratification — Commissioner is authorised to 
revive the proceedings — Constitution of India, 
Art. 226. 

Where the Collector dropped the proceedings 
against a subordinate Government servant on charge 
of illegal gratification, the order of revival of those 
proceedings made by the Commissioner is valid, as it 
falls within the power conferred upon him under 
R. 12. The power conferred upon the State Govern, 
ment and the Heads of the Departments by this rule 
Is a revisional power of wide amplitude, and it 
enables the authorities mentioned in the rule to call 
for departmental proceedings against subordinates at 
any time and "reverse or alter the order passed by a 
subordinate authority”. Article 220 of the Constitu¬ 
tion cannot be invoked, when the Commissioner 
passes order of revival of proceedings under R. 12. 
1902 B L J R 852=1 L R 42 Pat 521 (DB). 

BIHAR DISTRICT BOARDS ELECTORAL 

RULES (1937) 

" 9 (b) — ‘Contract’ in the rule includes lease : 

Per Sarjoo Prasad J. A I R 1951 Pat 209. 

BIHAR DISTRICT BOARDS ELECTION 
PETITIONS RULES (1939) 

—*R. 16 (1) (b)—Corruption practice not materially 
attectiDg result of election. A I R 1951 Pat 209. 

BIHAR HIGH SCHOOLS (CONSTITUTION 
POWERS AND FUNCTIONS OF MANAGING 
COMMITTEE) RULES (1964) 

—Validity — Rules do not offend Art. 14 of the 
Constitution—Constitution of India, Art. 14. 

The rules cannot be struck down as offending 
Art. 14 of the Constitution on the ground that they 
give unfettered powers to the authorities concerned 
and permit discrimination between various schools 
by imposing an ad hoc committee of officials on some 


BIHAR HIGH SCHOOLS (CONTROL AND 
REGULATION OF ADMINISTRATION) 
ACT (13 of 1960) 


-Validity — Does not offend Art. 19 (1) (f) and 

Art. 31 (1) of the Constitution—Constitution ot India, 
Arts. 19 (1) (f) and 31 (I). 

The Act does Dot offeDd Arts. 19 (1) (f) and 3L (1) of 
the Constitution because an interference with the 
right ol bare management of an educational institu¬ 
tion does not amount to infringement of the right to 
property under article. Even if it is held that the 
first Managing Committee had a vested interest in the 
properties of the school, such property right can be 
taken away by the operation of law. The Bihar Act 
is such a law, and, therefore, such deprivation of 
property would not offend either Art, 19 or Art. 31 
(1) of the Constitution. A I R 1903 S C 540 ; AIR 
1959 S C 249, Ref. 1965 B L J R 844=1 L R 45 Pat 
411. 

-Ss. 5 (1) and 8 (3) — S. 5 (1) is not invalid as 

excessive delegation of legislative powers—Constitu¬ 
tion of India, Art. 245 — Delegated legislation- 
Legislative control. 


Section 5 (1) does not amount to excessive delega¬ 
tion or abdication of legislative powers by the Legis¬ 
lature, on the ground that it confers wide and exces¬ 
sive powers on the rule making authority to provide 
for the constitution of Managing Committees. It is 
true that S. 5 (1) has conferred wide powers on the 
State Government. But S. 8 (3) requires that the 
rules should be laid before the Legislature and if 
any modification is suggested by the Legislature the 
rules shall have effect only in such modified form. 
Thus, the Legislature has not completely abdicated 
its legislative function, but has retained its full con- 
Section 5 (1), therefore, is not invalid. A I R 
? a £ 124; 1964 B L J R 722; AI R 1958 S C 578: 

1959 ,Qfl^ I o 3 » 2l , ; o 1 c 894AC347: 1931 A C 494, Rel! 
on. 1965 B L J R 844=1 L R 45 I at 411. 

—S. 8 (3)—Section 5 (1) is not invalid as excessive 
delegation of legislative powers. See Bihar High 
a .??i s iControl and Regulation of Administration) 
Act U3 of i 960 ), S. 5 (1). 1965 B L J R 844=1 L R 
45 Pat 411. 






ACT (1 of 195i) 

2lr V A a iRi 9 34 ( ^279. ti0n °' lDdU ' ArtS ‘ 19 (1 > < 

TUhn 5 \ t 28, 29 Baidyanath temp 
k c trU5t 1 a PP B ®s to the temple 

L®* bi i ? n , ground ofextra territorial oper 
tion because it takes trusts in Bihar out of purvie 
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BIHAR HINDU RELIGIOUS TRUSTS ACT (I of 1951), S. 28 


of S. 92, Civil P. C AIR 1954 Pat 202, Reversed — 
(Constitution of India, Arts. 245, 254, Sch. 7, List 3, 
Item 13) - (Civil P. C. (1908), S. 92). See Bihar 
Hindu Religious Trusts Act (1 of 1951), S. 2(1). 
A I R 1959 5 C 1073. 

B-Ss. 28, 2 (1), 3, 4 (5), 29 — Baidyanath temple 

in Bihar is public trust — Act applies to the temple — 
Act is not bad on ground of extra territorial opera¬ 
tion because it takes trusts in Bihar out of purview 
of S. 92, Civil P. C.—A I R 1954 Pat 262, Reversed — 
(Constitution of India, Arts. 245, 254, Sch. 7, List 3, 
Item 13) — (Civil P. C. (1908), S. 92). See Bihar 
Hindu Religious Trusts Act (1 of 1951), S. 2(1). 
A I R 1959 » C 1073. 

B-Ss. 32, 28 -Constitution of India, Art. 19(1) (f) 

and (5)-Bihar Hindu Religious Trusts Act, Ss. 28 and 
32—Sections do not violate fundamental right under 
Article. See Constitution of India, Ait. 19(1)(f). AIR 
1959 8 C 942. 

^-Ss. 43 and 59—Constitution of India, Art. 220 

—Bihar State Board of Religious Trusts calling upon 
Mahant of private religious trust to furnish return of 
income and expenditure under S. 59 — Bihar Hindu 
Religious Trusts Act (1 of 1951), not applying to pri¬ 
vate trust — Appropriate writ can be issued : I L R 
33 Pat 942, Reversed. See Constitution of India, 
Art. 220. AIR 1959 S C 951. 

-S. 43—Civil P. C. (1908), S. 9-Sult for declara¬ 
tion that suit property is personal property of plain¬ 
tiff and that Bihar Hindu Religious Trusts Act does 
not apply to it — Section 43 of that Act does not bar 
<uit being directly instituted in the Civil Court. See 
Civil P. C. (1908), S. 9. AIR 1965 Pat 3. 

BIHAR LAND ENCROACHMENT ACT 

(31 of 1950) 

-S. 4—Challenge on ground of hardship. See Bihar 

Land Encroachment Act (31 of 1950), S. 3. AIR 19o7 
Pat 666. 


BIHAR LIBERALISED PENSION SCHEME 

(1950) 

-Para. 1 (2) (a)-Bihar Service Code, R. 51-Pjra. 

graph providing for compulsory retirement of public 
servant after completing qualifying aervice Does 
not otfend Art. 14 of the Constitution — Discretion 
given to State Government, not unfettered. 

If a statutory provision lays down a policy or prin¬ 
ciple for the guidance of the exercise of discretion by 
the authority concerned in the matter of selection or 
classification of persons to whom the said provision 
should apply, the statutory provision will not be un¬ 
constitutional. AIR 1958 S C 538 (o48), Rel. on. While 
it is true that the impugned sub-paragraph of the 
Bihar Liberalised Pension Scheme (1950) by itself does 
not lay down any policy or principle except the mini- 
mum requirement of 

fixing of minimum qualifying service tor itself, to some 
extent, prevents the unfettered exercise of the discre¬ 
tionary power. Moreover, the basic principle on which 
the provisions of the B.har Service Code and the 
Bihar Pension Rules have been made seems to be that 
the services of a Government servant are at the dis¬ 
posal of the Government, which itself is fu ° c s 10nl .^ 
for the benefit of the public. Rule 55 °I the Service 
Code clearly says that the whole time of a Govern¬ 
ment servant is at the disposal of Government which 
pays him. Hence, while exercising the discretionary 
power under the impugned sufc. paragraph the autho¬ 
rity concerned is required to bear in the avail- 
ability for the whole time of the Government servant 
for further efficient service. The Government or the 
authority concerned will necessarily kaveto consider 
whether the further retention in service of the public 
servant is in public interest or net. Hence the im¬ 


pugned sub-paragraph cannot be said to contravene 
Art. 14. 

A police officer must continue to be in high standard 
of physical fitness throughout his service, and if after 
30 years of qualifying service his superior authority is 
authorised to terminate his services, it is implied in 
the exercise of the power that public interest, ad. 
ministrative convenience and the efficiency of the 
service will be the main basis for the exercise of that 
power. AIR 1904 S C 600 (observations of Snah, J., in 
Pr. 154, Bel. on). Because of the absence of specific 
directions in governing the exercise of authority con¬ 
ferred thereby, the power to terminate employment 
cannot be regarded as an arbitrary power exercisable 
at the sweet will of the authority. 1965 B L J R 909= 
AIR 1966 Pat 148. 


BIHAR MICA ACT, 1947 
(10 of 1948) 

-S. 4 (1) (d)—Income-tax Act (1922), S. 20-A — 

Partnership carrying on business of dealing in mica 
in Bihar—License under Bihar Mica Act in the name 
of partner alone and not in the name of partnership 
—Partnership is not unlawful and is entitled to regis¬ 
tration under S. 20-A. See Income-tax Act (1922), 
S. 20-A. AIR 1960 Pat 398. 

-S. 7—Income-tax Act (1922). S. 20-A — Partner¬ 
ship carrying on business of dealing in mica in Bihar 
—License under Bihar Mica Act in the name of 
partner alone and not in the name of partnership— 
Partnership is not unlawful and is entitled' to regis¬ 
tration under S. 26-A. See Income-tax Act (1922), 
S. 20-A. AIR 1980 Pat 398. 

-Ss. 17 (3) and 6 ( 6 >—Validity:— Act if repugnant 

with Mica Control Order — (Mica Control Order 
(1940)) — (Bihar Mica Amendment Act (1 of 1949), 
S 1)—(Government of India Act (1935), S. 107(1))— 
(India (Central Government and Legislature) Act 
(1940), Ss. 2. 14 and 4 ) — (Constitution of India, 
Arts. 240; 254). See Bihar Mica Act, 1947 (10 of 
1948), S. 0(0). AIR 1958 Pat 490. 


BIHAR MINOR MINERAL CONCESSION 

RULES (1964) 

_R. 30—Rules provide procedure for assessment of 

royalty —Imposition of royalty is valid. AIR 1905 
Pat 491. 

_Sch. II and R. 20—Rules coming into effect from 

18-4-1904 — Notice demanding royalty for use of 
brick, earth against petitioners for period from 1958 
to 1964 — No rate of royalty prescribed for brick- 
garth by predecessor Rules, i. e., Mining Concession 
[Bihar) Rules, 1945 - Rate of royalty in Sch. II not 
having retrospective operation — Petitioners not had 
taken mineral lease under 

without authority of law. See Bihar Minor Mineral 
Concession Rules (1964), R. 20. AIR 1965 Pat 491. 

BIHAR PENSION RULES 

_B. 132 (b)—Constitution of India, Art. 311—Bihar 

Service Code, R. 74 - Appellant retained in service 
after superannuation — Extension of service not 
granted — Appellant ordered to retire under R. 74 
Order:does not offend against Art. 311 of Constitution. 
See Constitution of India, Art. 311. AIR 196o Pat 186. 

BIHAR PRESERVATION AND IMPROVE¬ 
MENT OF ANIMALS ACT (2 of 1956) 

a _c 3 ‘and Preamble—Constitution of India, Art. 

ftml Scope - Bihar Act 2 of 1956, U. P. Act of 
1950 and C P. and Berar Act 52 of 1949, whether 

t b ( v i riosv " 


BIHAR PRIVATE FORESTS ACT, 1947 (1948), S. 30 
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S. 4). See Constitution of India, Art. 25(1). AIR 1958 
SC 731. 

BIHAR PRIVATE FORESTS ACT, 1947 

(9 of 1948) 

-Ss. 30 and 49 <c)—Production of gazette in ad. 

pellate stag* not sufficient. See Bihar Private Forests 
Act, 1947 (9 of 1948), S. 49(c). AIR 1953 Pat 143. 
--Ss. 49(c) and 30 — Production of gazette in ap¬ 
pellate stage not sufficient. AIR 1953 Pat 143. 

BIHAR PROTECTED FOREST RULES 

•-Rr. 1, 2, 3, 4 and 8-Forest Act (1927), S. 32- 

Scope — Cutting of trees necessary for clearing land 
for cultivation etc. — R. 8 applies and not R. 4. See 
Forest Act (1927), S. 32. 1962 B L J R 333=11902) 1 
S C J 007=1 L R 41 Pat 560=(19«2) 3 S C R 727= 
AIR 1966 SC 1847(a). 

-Bihar Public Land Encroachment Act (15 of 

1956), Ss. 10 and 2 (3) — Civil Court’s jurisdiction 
not barred, if it is shown that the land in question 
is not public land but private property. 

Where the land in question is a “public” land as 
defined in S. 2(3) of the Bihar Public Land Encroach¬ 
ment Act, the revenue authorities alone have Jurisdic¬ 
tion to proceed under the Act and the Civil Court is 
barred from exercising jurisdiction. However, if it is 
shown that the land is not a public land but private 
property, then the Civil C»urt alone has Jurisdiction 
ana the jurisdiction of the revenue authorities is 
ousted, in the absence of a provision in the Act to 
the effect that the decision of a revenue officer as to 
whether a particular piece of land is “public land’ 
15. ,J>' and conclusive and not liable to challenge in 
Civ. Courts. 1940 P C 105 and (1881) 21 Q B D 313 
(319), Ref. (Civil P. C. (1908), S. 9.) 1965 BL J R 744 

\Ud ) 9 

BIHAR RULES OF EXECUTIVE BUSINESS 

(1952) 

~Sch II Item 30, Rr. 8, 12, 13, 28 (6) -Constitu- 

and°Ai°^M lD *j ,a ’ ., Ar ^ s * J71 (3) (e)(5), 163(3), 166(2) 
and (3) -Nominations of members to State Legislative 

Council-Selection of names made by Chief Minister 

with approval of Council of Ministers - Subsequent 

noHfica ; ,on ^tiDg that Governor has 
nominated those members-Nominations are deemed 
to have been made by Governor and court cannot 
2S n o ad vice, if any given by council of 

“r.a7r(3He?A V lTXa 5 S S t §i n . StitUti0n of 

BIHAR SATHI LAND (RESTORATION) 

ACT (34 of 1950) 

SECTION 2 

’—S. 2—Law— Meaning of. 

sense is of much wider im- 
Port than the juristic notion of law as the command 

“ J°Y erei 8 n or as a rule laving down a general 

2 1/°“ “f*, 1 ®! 6 ™ ‘ Iaw> in ArL 245 must be 
^nstrued so as to include in its scope all legislative 

felTn C r! ed /n ,n » the - presCribed mann0r from! 
the%rin? ds < Restorati °n) Act was therefore ‘law' in 

was nnt in rl DS0 ! nd l * e declarati °n contained in it 

n i at . Ur - e u f a ” e J e decre0 in respect of 

Ha) ( pi a{ v (ft u 8, s ( B b)“‘ A1R 1952 Pal 194 < 195 - 

[Overruled on another point in AIR 1953 S C 215.] 

BIHAR SERVICE CODE 

? 5 “ Se , rvic , 0 s of the Government servants — 
labifitv oT,! 1 thedis P° sa! of the Government-Avai- 
retirinw th servant f ° r whole time considered while 
Muring the servant. Para. l(2)(a)of Bihar Liberalised 


Pension Scheme (1950) providing for compulsory re¬ 
tirement of public servant after complete qualifying 
service—Does not therefore offend Art. 14 of the Con¬ 
stitution. See Bihar Liberalised Pension Scheme (1950), 
Pr. 1 (2) (a). 1965 B L J R 909=AIR 1966 Pat 148. 

——-Rr. 73 (a) and 73 (f) — Retention of service of 
civil servant beyond date of superannuation for pur¬ 
pose of holding departmental enquiry cannot be said 
to be on public grounds — Such action is permissible 
under R. 73 (f) only if the civil servant is suspended 
before his date of compulsory retirement — Constitu¬ 
tion of India, Art. 309. (1965) 1 Lab L J 99=A I R 
1966 Pat 227. 

—-R. 74-Constitution of India, Art. 311— Appellant 
retained in service after superannuation — Extension 
of service not granted — Appellant ordered to retire 
under R. 74—Order does not offend against Art. 311 
of Constitution. See Constitution of India, Art. 311. 
AIR 1905 Pat 186. 

BIHAR SHOPS AND ESTABLISHMENTS 

ACT (8 of 1954) 

—S. 5 — Suspension of employee — Power not an 
implied term of contract—Pendency of criminal case 
against employee — Dismissal on same fact not 
amounting to contempt of court — Right to suspend 
employee during the period cannot be implied — In¬ 
dustrial Disputes Act (1947), S. 33. See Master and 
Servant—Suspension of employee. 1965 B L I R 934 
=(1965-66) 29 F J R 274= A I R 1966 Pat 230. 

• “ S* 26 (1), Proviso—Validity — Section does not 
suffer from the vice of excessive delegation — Autho¬ 
rity has been conferred on State Government and 
section also gives sufficient guidance for State Gov- 
evernment to define misconduct on proot of which 
no notice would be necessary. (1965-66) 29 F I R 31 
=A I R 1960 S C 1729. 

BIHAR SUGAR FACTORIES CONTROL 

RULES, 1938 

-Income-tax Act (1922), S. 10 (1), (2) (lo)-Profits 

or gams — Loss incidental to business—Amount sent 
from one centre to another — Robbery on the way — 
Loss debited to expense account as revenue expendi¬ 
ture—Despatch of money to and from various centres 
tor payment to workers held essential part of busi- 
ness-Loss sprang from statutory necessity of sending 
money — Loss therefore arose out of business (sugar¬ 
cane factory) of assessee and could be taken into 
account in calculating profits and gains under S. 10 

M < r°™P“ tin 2 taxable income. A I R 

noorn c ,!??» Not followed. See Income-tax Act 
(1922), S. 10 (1). AIR 1955 Pat 389. 

BIHAR TREASURY CODE 
—Art. 231 - Civil P. C. (1908), S. 60 - Dearness 
?! ?0. A?B 1959 p'S 1 " S “ Civ “ P ‘ C ' < 190S >. 

—Art. 233—Civil P. C. (1908), S. 60 (1) (i) and (k)- 

SSlSj? fU K d inco “°‘tax deducted at source - 
J?nn nf ? Sh0U H d h* mide ,rom DOQ *attachable por- 
Vnon°%, sa ary ~ ,ln co me -tax Act (1922), S 18)—A r R 

432, Dissented from. See Civil PC 
(1908), S. 60 (1) (i) and (k). AIR 1956 Pat 159. ’ * 

BIHAR UNIVERSITY STATUTES 
STATUTE 13, ART. 1 

h™ ^,k m6, 2 b ,! r by Syndicate-Absence o f c“ s u | , a 
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BIHAR UNIVERSITY STATUTES, STAT. 13, ART. 2 


STATUTE 13, ART. 2 

——Statute 13, Art. 2—Ad-hoc-committee formed for 
starting a college—Not competent to manage affairs 
of college after admission to University. 

The. ad hoc committee constituted for the purpose 
of starting a college could be recognised by the 
University only for the purpose of the admission of 
the college to the University and, when the college 
is admitted, only the Governing Body constituted in 
accordance with the provisions of Art. 2 of statute 13 
could be competent to manage the affairs of the 
college. 19G2 B LJ R 740 (DBj. 


STATUTE 13, ART. 5 


-Statute 13, Art. 5 (2) and (31 — First meetine of 

Governing Body of admitted college — Procedure — 
Provisions of Art. 5 (2) and (3) do not apply. 

A reading of statute 13 as a whole gives an impres¬ 
sion that so much of sub-article (3) of Art. 5 as 
relates to the convening of the meetings by the 
Secretary does not apply to the first meeting of the 
Governing body. Similarly, sub-article (2) of Art. 5, 
which lays dov/n that the President of the Govern¬ 
ing Body shall preside at the meetings thereof and 
record the proceedings, applies only after the mem¬ 
bers have elected a President at the first meeting. In 
other words, the provisions of sub-articles (2) and (3) 
of Art. 5 regarding the President and the Secretary 
apply only when the President and the Secretary 
have been respectively elected at the first meeting. As 
the laws of the University are silent as to who shall 
call the first meeting and preside over it before the 
election of the President, the ordinary rule relating to 
the first meeting shall apply, namely, that, one of the 
members shall take the initiative to call the first 
meetirg and the gentleman elected by the members 
at the first meeting shall preside. 1962 B L J R 740 
(DB). 

BILL OF LADING ACT (1856) 


-S. 1—ShippiDg —Bill of lading — Nature of docu¬ 
ment — Duties and liabilities of owner of ship — 
Liability due to loss during voyage distinguished. 
AIR 1961 Mad 442 (449, 450) (Pt F) (Prs 21, 22, 24) 
(DB). 


•Ss. 2, 3,1-Carriage of Goods by Sea Act (1925), 
Sch. Art. 4 Paras. 1 and 2 - Negligence in stowing 
and, carrying goods during voyage—Liability tor: loss 
or damage—Burden of proof — (Evidence Act (la72), 
Ss. 101 to 104). See Carriage of Goods by Sea Act 
(1925), Sch. Art. 4, Para. l.AlR 1959 Cal 479. 


BOMBAY ABKARI ACT (5 of 1878) 

_Sj 10, 3 (10), 19— Levy of additional duty on 

transport of excisable articles on which duty has 
already been paid - Case not covered by Explana- 
tion to S. 19 - Levy illegal. See Bombay Abkari Act 
(1878), S. 3 (10). AIR 1960 SC 898. 

A-Ss. 19, 3 (10), 10 - Levy of additional duty 

on transport of excisable articles on which duty has 
already been paid- Case not covered by Explanation 
t0 c 19 — Levy illegal. See Bombay Abkari Act 
(1878), S. 3 (10). AIR 1960 S C 898. 

_S. 43 (l) — Criminal P. C. (1898), Ss. 103, 367 

and 537-Search- Irregularities - Effect - Convic¬ 
tion based on uncorroborated testimony of police 
officers—Legality. See Criminal P. C. (1898), S. 103. 
52 Cri L J 4L=AIR 1951 Bom 180. 


BOMBAY AGRICULTURAL PRODUCE 

MARKETS ACT (22 of 1939) 

—Constitution of India, Art. 19 (I) (g)- Bombay 
agricultural Produce Markets Act (22 of i939) Act 
ocs not infringe Art. 19 (l)(g). See Constitution of 
ndia, Art. 19 (1) (g). AIR 1956 Bom 21. 


—-S. 2 (1) (ii) — Organisation of agriculturists 
referred to in S. 6(1) (<) — Must be one as defined in 
S. 2 (1) (ii). See Bombay Agricultural Produce Mar¬ 
kets Act (22 of 1939), S. 6 (1) (i). 1902 Mys L J (Sup) 
272 (DB). 

-Ss. 5A, 4 (2), Proviso — Constitution of India, 

Arts. 14, 19 (1) (g)—Validity — Provisions are valid. 
See Constitution of India, Art. 14. AIR 1960 Punj 
439. 


-S. 6 (1) (i)—Scope — If there is no organisation 

of agriculturists in any area agriculturists have right 
to vote—Constitution of India, Art. 14. 

If in any given area there is any organisation of 
agriculturists that organisation is the voter, provided 
the rule made by the Government prescribes that it 
should be so; if there is an area in which there is no 
such organisation, agriculturists who have not 
organised themselves may record their votes. 

It cannot be said that S. 0 (l) (i) arbitrarily ex¬ 
cludes agriculturists from the voters’ lists prepared 
under R. 10(1) in any area for which a market 
committee is established in cases in which there is at 
least one organisation of agriculturists. 1962 Mys 
L J (Sup) 272 (DB). 

BOMBAY AGRICULTURAL PRODUCE 
MARKETS RULES (1941) 

_R. 2 (xi)—Bombay Agricultural Pioduce Markets 

Act(22 of 1939), Ss. 0 (1) (i); 2(1) (ii)-Organisation of 
agriculturists—Must be one as denned in S. 

See Bombay Agricultural Produce Markets Act (22 of 
1939), S. 6 (1) (i). 1962 Mys L J (Sup) 272 (DB). 


RULE 3 

— R. 3—Bombay Agricultural Produce Markets Act 
>2 of 1939), Ss. 6 (I) (i), 2 (l)(ii)-Organisation of 
griculturists—Must be one as defined in S. 2 (1) (ii). 
ee Bombay Agricultural Produce Markets Act (2- ot 
939), S. 6 1 (i). 1962 Mys L J (Sup) 272 (DB). 

_R 10-Expression “four months before the date 

n which the term of the Market Committee is due 
> expire” in S. 6 (1) of Bombay Agricultural Pro- 
uce Markets Act — Period refers to term specified 
i S. 6 (3) and not in S. 0 (3A) of the Act. 

The expression 'the term of the market committee 
ccurring in S. 0 (1) should be understood as the 
:rm occurring in S. 6 (3) and not as the period 
iferred to in sub-s. (3A) of that section. The term 
jferred to in R. 10 (1) is not the deemed f term 
yecified in sub-s. (3A) but is the real term of office 
jferred to in sub-s. (3) of S. 0. The> “xPress.OQ four 
ionths before the date on which the term ot the 
larket committee is due to expire refers not to the 
jrm specified in S. 6 (3A), but to the term specified 
i S. 0 (3) ot the Act. 1962 Mys L J (Sup) 272 (DB). 

BOMBAY BAR ASSOCIATION RULES 

_R. 19 — Legal Practitioners (Fees) Act d 92 ^* 

s 2 (a) and 3 — Barrister enrolled on Original Side 
f Bombay High Court- Whether can contract for 
is fees tor acting as well as 

al Side — Right to sue for fees — (High Court Rules 
nd Orders - Bombay High Court Rules (O. S.), 
art 1, R- 40). See Legal Practitioners (Fees) Act 

1926), S. 2 (a). AIR 1956 Bom 34. 

BOMBAY BEGGARS ACT (23 of 1945) 

—Ss. 6, 5 (5) and 23 - Applicable to beggars not 
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BOMBAY BEGGARS ACT (23 of 1945), S. 23 


—Ss. 23 and 5 (5) and 6 — Applicable to beggars 
not born and domiciled in Bombay Province. See 
Bombay Beggars Act (23 of 1945), S. 5 (5). AIR 1952 
Bom 451. 


BOMBAY CINEMAS (REGULATION) 

ACT (11 of 1953) 

•—S. 3 -Rules under Act — Bombay Cinema Rules 
(1954), Rr. 104, 100 — Renewal of cinema license of 
touring cinema cannot be refused on ground that 
operator was operating his touring cinema at pirti- 
cura! place for a long time — Right to operate 
cinema h fundamental right — Constitution of India, 
Art. 19 (l) (g . 

The right to operate a cin a ma is a fundamental 
right guaranteed uoder Art. 19(l)(g)of the Constitu¬ 
tion. All that the law can do is to impose reason¬ 
able restrictions on that right. 

Under the Bombay Cinemas (Regulation) Act. 1953 
the only restriction that is placed on a person who 
operates a cinema is that he should obtain a license 
belore operating the cinema in any particular place. 
Uoder R. 104 of Bombay Cinema Rules, framed under 
the Act the Licensing Authority has absolute dis¬ 
cretion ia refusing a license or in renewing the same 
if the cinema appears to him likely to cause obstruc¬ 
tion, inconvenience, annoyance, risk, danger or 
damage to residents or passersby in the vicinity of 
the cinema. 

There is no provision of law empowering the 
licensing authority »o refuse to renew a license on 
the ground that the licensee has been operating his 
cinema in a particular pi ice for a long tim 9 . 

Renewal of the license of a touring cinema cannot 
be refused on the ground that it has been operating 
in a particular olace for a long time, and that ir 
permitted to ooerate for a long time in the particular 
place, it would do away with the distinction re¬ 
cognised by law between a permanent cinema and 
touring cinema are fust those set out in the Act and 
the rules. The licensing authority cannot add to the 
same. I here is no provision which prohibits an 
operator from operating his touring cinema in a 
particular place beyond a given period. Renewal 
cannot therefore be refused on the ground that the 
operator of a touring cinema was operating the same 

par o ,CU ftI for about a y ear or more. (1965) 

* Law Rep 244 (Mys). 


BOMBAY CINEMA RULES (1954) 

—R. 104 - Renewal of cinema license of tour: 
cinema cannot be refused on ground that oDera 

fo?a° P l?n? n r hiS c° Ur D g c j nema at P artic “lar pi: 
Ant n i S o ee Bo ™ ba y Cinema (Regulatio 

Act (II of 19o3), S. 3. (1965) 2 Law Rep 244 (M, 

T“ R * 106 - Ron ewal of cinema license of touri 

w?f?n. C i ?n0 L be refused 00 ground that opera 
W?, Peratl ° g b,s ^ 0UriQ g cinema at particular pit 
a wi? Dg h™ 6, See Bombay Cinema (Regulatio 

Act(H of 1953), S. 3. (1965) 2 Law Rep 244 (My , 

BOMBAY CITY CIVIL COURTS ACT (40 of 19- 

— s . 3 - Letters Patent (Bombay), Cl. 32 — Adi 
^ Jurisdiction of High Court - Scope and nati 

collision co ^ 1 ® ,t } ed b »gh seas — Damage 
Adm i~c u f ° r damages — High Court on 

Patent^Rnmk^ 6 ri^ U *Vif ^^diction. See Lett 
latent (Bombay), Cl. 32. AIR 1981 Bom 186. 

BOMBAY CITY LAND REVENUE ACT (2 of 18' 

LesseP ?’ 9 “ Su Perior holder - Who is 

General ? d n g ea » C d,rcctl > r granted by Govern 
Ce?Hff!.» C °u nc *j -Provision for renewal of lease 

issued -Tit* r n 173 (1 ^ Government of India A 
suea it was Governor General in Council a 


not its lessee who was superior holder under Pro¬ 
vincial Government — Government of India Act 
(1935), S 154. 


A person in order that he should have the highest 
title to a land need not necessarily ba in actual posses¬ 
sion of the land; nor should he have an immediate 
right to possession thereof. It would be enough if 
he >s entitled to possession of the land oa the expiry of 
term, which may be for any number of years or even 
in perpetuity. In such a case he would, as between 
himself and the holder of the estate which he has 
created, be the person baviDg the highest title to the 
land. 

From the fact that a larger amount of compensa¬ 
tion is allowed to the lessee than to the lessor it 
cannot be said that the lessee had a larger interest 
in, and consequently title to, land than the lessor. 
The question as to whether the lessor or the lessee 
has the highest title to land does nat depend upon 
the amount of compensation to which they may be 
respectively entitled in proceedings under the Land 
Acquisition Act. 


Certain piece of land in the City of Bombay was 
held on lease by one X from the Secretary of State 
for India in Council, The land was subsequently 
acquired by Government for G. I. P. Railways. Sur¬ 
plus plots out of this land were granted on leases to 
plaintiffs directly by the Governor-General in Council 
in about 1939, for a period of 99 years, with a pro¬ 
vision that on surrender of the lease within 6rst 49 
years a new lease for a period of 999 years would 
be granted. On the question whether the lessees 
were superior holders so as to be assessed for land 
revenue: 


Held, tnat ever smce 1st April 1937, on which date 
the Government of India Act, 1935, came into force, 
the sovereignty of the crown over the territories 
which constituted the Province of Bombay became 
vested in the Provincial Government and ever since 
that date all the lands situated within those territories 
came to be held by their respective superior holders 
under the Provincial Government for the purposes 
of land revenue. Therefore, it was the Central 
Government which became the “superior holder” of 
the plots under the Provincial Government ever since 
1st April 1937, but they were not liable to pay any 
assessment to the Provincial Government by reason 
of the exemption provided by S. 154 of the Govern¬ 
ment of India Act, 1935. But they still continued to 
be superior-holders, despite the lease granted by them 
in favour of the plaintsfts. In any event, the plaintiffs 

? ot a' s S? eri ? r holders” within the meaning of 
S. 3 (4) and, therefore, they were not liable to pay 

W" 0 * f l eV T U 5 ? Provincial Government in 
respect of the laods held by them on lease from the 

gTttfsrr; Si ;fa »“> 


dw wdai vil UUUnTS ACT (14 of 1869) 

,• “T s * (2) (a) — Transfer of suit under—Trans- 

PrinMrM Judg6 * Seni ° r Division — 

nth^r t that £ Courtcaa refer case to any 

l h Z ^ a dge o of , Co “ rt f ? r trial. See Houses and Rents 
Bombay Rents, Hotel and Lodging House Rates 

481 (FBL Ct 57 ° f 1947) ’ S ‘ 28 t2) AIR 1956 Bom 


givil SERVICES (CONDUCT 
DISCIPLINE AND APFEAL) RULES ’ 

Pro&^ 

AI 0 R W l9 C 5 a 6 U S«u 41 8 . C ° nstilution of India - Art. Sll^ 
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BOMBAY CIVIL SERVICES (CON., DIS. & APP.) RULES, R. 55 


-R. 55 (4) — Constitution of India, Art. 311 

Bombay Police Manual (1950), R. 545 (19)—Evidence 
heard by inquiring Officer — Orders passed on the 
report by punishing authority without himself hear¬ 
ing witnesses — Irregularity. See Constitution of 
India, Art. 311. AIR 1950 Sau 14. 

BOMBAY CONDITIONS OF DETENTION 

ORDER (1951) 

RULE 16 

-R. 16 (ii) — Power of prison official to refuse 

delivery of books on ground of suitability — Suita- 
bility has reference not to number but must be judged 
by contents or material in that book — Number of 
books that may be made available to detenu cannot 
be restricted. 66 Bom L R 185 = 1964 Mah L J 
297 = ILR (1964) Bom 300 (DB). 

BOMBAY COURT FEES ACT (36 of 1939) 

-S. 6 (i v ) (d) and (j) — Suit for declaration that 

plaintitf-subtenant is entitled to protection under 
S. 14 of Bombav Rent Act and consequential relief 
of injunction — Fixed Court Fee of Rs. 30/- to be 
paid under S. 0 (iv) (j) — S. 6 (iv) (d) not attracted — 
Suit not for declaration as to the nature of tenancy 
in respect of immovable property. (Houses and Rents 
— Bombay Rents. Hotel and Lodgiag House Rates 
Control Act (57 of 1947), S. 14.) 

The suit for a declaration that the plaintiff is 


of Sch. I of Court Fees Act, 1870 which was a general 
provision, did not apply. ILR (1965) Guj 971 = 
(1965) 0 Guj L R 855 = AIR 1966 Guj 159. 

—S. 0 (10) (i) — Suit for accounts of property and 
due administration of estate left by deceased—Valua¬ 
tion made by plaintiff not shown to be wrong—juris¬ 
diction of Court to determine correct valuation not 
attracted—Suit filed on Court fees of Rs. 20/ valuing 
the suit at Rs. 200/- held, to be proper. See Bombay 
Court-fees Act (36 of 1959), S. 8. (1965) 6 Guj L R 
402. 

—S. 8—Civil P. C. (19081, S. 115—Revision — Order 
in a proceeding under S. 8 of the Bombay Court-fees 
Act in suit for declaration as to protection under 
S. 14 of the Bombay Rent Act — Even assuming that 
S. 29 (3) of Bombay Rent Act conferred revisional 
jurisdiction on the District Court, High Court is not 
barred from entertaining the revision against the 
order under S. 115 of Civil P. C. See Civil P. C. 
(1908), S. 115. 67 Bom L R 210 = 1965 Mah LJ 
473=ILR (1966) Bom 84. 

-Ss. 8 and 6(10) (i) — Suit for accounts of pro¬ 
perty and due administration of estate left by de¬ 
ceased—Valuation made bv plaintiff not shown to bo 
wrong — Jurisdiction of Court to determine correct 
valuation not attracted — Suit filed on court-fees of 
Rs. 20/- valuing the suit at Rs. 200/- held, to be pro- 
per—Civil P. C. (1908), O. 20. R. 13 eo B L R 587, 
Foil. (1965) 6 Guj L R 402=ILR (1985) Guj 495. 


the lawfully protected sub-tenant of the suit pro¬ 
perty and for a further injunction restraining the 
landlords from executing the order of eviction obtain¬ 
ed against the head-tenant falls within the purview 
of S. d (iv) (j) and the court-fee payable on the plaint 
is Rs. 30/-. The prayer in the suit is not for a declara¬ 
tion as to the nature of their tenancy of any immov¬ 
able propjrty so as to attract the provision under 
S. 7 (iv) id) of the Court Fees Act. The plaintiffs want 
a declaration that they are entitled to the status of 
statutory tenants and to the protection afforded to 
them under S. L4 of the Bombay Rent Act and con* 
sequent on this declaration they seek an injunction 
against the landlord. Statutory tenancy under the 
Rent Act is not tenancy of immovable property and 
the statutory tenant has no right or interest in the 
immovable property, but merely a personal right to 
retain oossession. 40 Bom L R 916; o2 Bom L R 627 
at 635, Ref. 67 Bom L R 210=1965 M*h L J 473 = 
ILR (1966) Bom 84. 

_S 6 (iv) (j) — Court-Fees Act (1870), Sch. I, 

Art . i—-Applicability—Suit for declaration that plain¬ 
tiff is benamidar of defendant and has no interest m 
suit transactions—Suit dismissed—Appeal—Court-fee 
payable on the memorandum - Special provision in 
S 6 (iv) (i) of the Bombay Act prevails against Sch.I, 
Art. 1 of the Court-Fees Act (1870). 

Where the plaintiff sought a declaration that he 

was merely a benamidar in the various suit transac¬ 
tions specified in the plaint paras 8 to 10 and that he 
was not interested in any manner whatsoever in the 
said transactions, which were entered into b ^. th 
defendants in his name and the plaintiff was, there¬ 
fore, not liable in that connection and the suit was 
dismissed, in the appeal against the decree it was 
contended that the appeal memo, was not properly 
stamped : on the question of applicability of relevant 
provisions of the Court Fees Act. 

Held that as the plaintiffs claim was not as to the 
amounts mentioned in paras. 8 to 10 of the> plaint but 
that he had no interest whatsoever in the said transac¬ 
tions the suit was clearly covered by S. 6 (Iv ) (J) ot 
{he Bombay Court Fees Act, 1959, which came ,uto 
force when the appeal was filed and therefore the 
appeal memo, was properly stamped under the said 
provision. In view of this special provision! Art. I 


-Sch. II, Art. 34 — Applicability — Petitions for 

winding up under S. 53 (1) of Insurance Act .(1938) 
—Such petitions are not petitions under S. 439 of 
Indian Companies Act — Article not aDplicable. 67 
Bom L R 901 = 1966 Mah L J L58=ILR (1966) Bom 
468. 

BOMBAY DISTRICT POLICE ACT (7 of 1867) 

-S. 29 — Bombay Police Act (22 of 1957), Ss. 4 

and 25—Departmental enquiry-Negligence of duty— 
Exoneration from charges — Order ot State Govern¬ 
ment for further enquiry on same charges — Validity 
—State Government is empowered to order further 
enquiry on the same charges decided in departmental 
enquiry if the facts involved warrant such an en¬ 
quiry. (Constitution of India, Art. 20) --(Criminal 
P. C. (1898), S. 403)- (Civil P. C. (1908), S.U)-See 
Bombay Police Act (22 of 1951), S. 4. 67 Bom L R 
852 = AIR 1966 Bom 228. 

BOMBAY DISTRICT POLICE ACT (4 of 1890) 

-S. 3 (b) — Evidence Act (1872), S. 25 — Police 

officers—Meaning of - Members of C* R. P. force - 
(Central Reserve Police Force Act (1949), Ss. 7 (1), 16) 
-(Police Act (1861), S. 23 - (Words and Phrases) - 
See Evidence Act (1872), S. 25. AIR 1956 Kutch 1. 

BOMBAY ELECTRICITY (EMERGENCY 
SPECIAL POWERS) ACT (2 o! 1946) 

fl -Ss. 11, 6A —Working hours of mills reduced as 

result of order under S. 6A curtailing supply of elec- 
tricity-Raising of industrial dispute for sharing loss, 
not barred — Bombay Industrial Relations Act (11 ot 
1947), S. 78. AIR 1960 S C 819. 

BOMBAY ESSENTIAL COMMODITIES (RE¬ 
GULATION OF DISPOSAL AND ACQUISI¬ 
TION) ORDER (1947) 

-CIs. 5, 4 - Clauses ate not ultra vires P'onn ci £ 

Government — Re-delegation of delega e P 
(Essential Supplies (Temporary Powers) Act h 
Ss. 3, 4)—(Constitution of India, Art.245^ 
tion of delegated powers) — See Bombay ^ 

Commodities (Regulation °* PjiKf 8 --!? Bn 

tion) Order (1947), Cl. 4. AIR 1959 Bom 511. 
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BOMBAY INDUSTRIAL RELATIONS ACT (LI of 1947), S. 32 


Representative union appearing — It alone represents 
employees—Union not appearing—Employee or anv 
one authorised by him can appear — Application by 
employer — Representative union putting in appear¬ 
ance — It alone can reppesent employee—But it will 
be application by employee — Court will consider 
matter from his point ot view. See Bombay Indus- 
f rial Relations Act (11 of 1947), S. 27A. AIR 1955 
Bom 369. 

-Ss. 32, 33, 27A — Constitution of India, Art. 19 

(1) (a) and (c)—Labour and trade unions — Right of 
individual worker to conduct his own case before 
Industrial Court — Validity — Not in conflict with 
fundamental rights and so are not void. See Consti¬ 
tution of India, Ait. 19(1) (a). AIR 1950 Madh Bha 
199. 

©-Ss. 42, 40, 73, 78 (1A) and Scbs. I, III - 

Industrial Disputes (.Appellate Tribunal) Act (1950), 
S. 7 (1) (b) — Substantial question of law — Dispute 
involving question of right of workmen to compen¬ 
sation due to loss of working hours as a result of 
curtailment of electric energy involves substantial 
question of law. See Industrial Disputes (Appellate 
Tribuuai) Act (1950), S. 7(1) (b). AIR 1900 SC 819. 

-Ss. 74 and 68—Application to set aside award- 

jurisdiction of Labcur Court or Industrial Court to 
deal with application—(Arbitration Act (1940), Ss. 14, 
30, 31) See Bombay Industrial Relations Act, 1940 
(11 of 1947), S. 08. AIR 1956 Bom 740. 


-Ss. 78, 08 and S4 — Labour Court exercising 

powers under Arbitration Act — Appeal lies not to 
Industrial Court but to Labour Appellate Court — 
(Industrial Disputes (Appellate Tribunal) Act (1950), 
Ss. 2 (c) and 7). See Bombay Industrial Relations Act, 
1940 (11 of 1947), S. 08. AIR 1950 Bom 746. 

<9-Ss. 78 (1A), 40, 42. 73 and Schs. I. Ill - 

Industrial Disputes (Appellate Tribunal) Act (1950), 
S. 7 (1) (b) — Substantial question of law — Dispute 
involving question of right of workmen to compen¬ 
sation due to loss of working hours as a result of 
curtailment of electric energy involves substantial 
question of law. See Industrial Disputes (Appellate 
Tribunal) Act (1950), S. 7 (1) (b). AIR 1960 SC 819. 

- S. .97 (as adapted in M. B.) — Constitution of 

India, Arts. 372, 254 — Repeal by implication—Does 
not stand repealed by reason of the enactment of 
Ss. 23, 24 of Industrial Disputes Act—(Interpretation 
of Statutes) — (Civil P. C. (1908). Pre ) See Consti¬ 
tution of India, Art. 372. AIK 1956 Madh Bba 199. 

-Bcgns. 29 and 30 and S. 84 (2) — Appeal sent to 

registrar by registered post within period of limita¬ 
tion—There is sufficient compliance with statute. 
See Bombay Industrial Relations Act (11 of 1947), 
3.84(2). AIR 195S NUC (Bom) 5303. 

—Scbs. I and III and Ss. 40, 42, 73, 78 (1A) - 
Industrial Disputes (Appellate Tribunal) Act (1950), 
3. 7 (1) (b) — Substantial question of law —'Dispute 
involving question of right of workmen to compen¬ 
sation due to loss of working hours as a result of 
curtailment of electric energy involves substantial 
question of law. See Industrial Disputes (Appellate 
Tribunal) Act (1950), S. 7 (!) (b). AIH I960 SC 8l9. 

q _Sell. If, Item I and S. 42—Notice terminating 

services of employees - Validity of. whether can be 
tested by reference to S. 42. See Bombay Industrial 
Relations Act, 1940 (II of 1947), S. 42. AIR 1959 
3C 722. 

w -Sch. II, Items 9. 2, 10, Sch. Ill, Item 6, S. 73 V 

—Question regarding abolition of contract labour — 
Same is to be referred under S. 73A to industrial 
Court aud not to labour Court. See Bombay Industrial 
Relations Act (II of 1947), S.73A. AIR 1961 SC 1016. 

-Sch. II, Items II, 9 — Constitution of India, 

Art. 254 (2) — Government of India Act (1935), 


S. 107 (2) - Factories Act (1948), Ch. VIII—Validity 
ot Bombay Act — Factories Act and Bombay Act 
occupy different fields and deal with sep irate sub¬ 
jects — No repugnancy between them-Provisions as 
to leave with wages in Bombay Act not void for 
repugnancy. See Constitution ot India, Art. 254 (2). 
AIR 1905 Guj 112. 


BOMB\Y LABOUR WELF\RE FUND 
ACT (40 of 1933) 

© —Ss. 5 (1), 3 (l), 3 (2) (b) - Effect of - Wages 
are transferred to Board—No substi.ution of creditors 
— Liability of employers continues — Provisions are 
invalid — (Constitution ot India, Arts. 31 (I). 31 (2), 
19 (1) (f))— (Limitation Act (1908), S. 28i—(Payment 
of Wages Act (1930), S. 15) — (Contract Act (1872), 
Ss. 50, 05). See Bombav Labour Welfare Fund Act 
(40 of 1953), S. 3 (1). AIR 1958 SC 328. 


BOMBAY LAND REQUISITION ACT 

(33 of 1948) 

-Ss. 4 (3) and 6 (1) — Statutory tenant protected 

under Bombay Rents, Hotel and Lodging House 
Rates (Control) Act (57 of 1947) — Whether tenant 
—Premises whether ‘let’— "Intended to be let” — 
Expression explained — Building let to tenant — 
Vacancy occurring — Landlord expressing intention 
not to let — Buildiog still has attribute of ‘‘intended 
to be let” on date of vacancy. AIR 1951 Bom 175 
(176-177) (Prs 4 to 6) (DB). 

•-S. 6 (4) (a) — Ejusdera generis — Applicability 

ot rule-Rule must be confined within narrow limits 
—General words should receive full meaning unless 
they are clearly restrictive — There must be distinct 
genus which must comprise more than one species 
—"Any other purpose” in Bombay Act 23 of 1948 
should not be r*ad ejusdem generis with "the pur¬ 
poses of the state” — (Civil P. C. (1908), Pre.). AIR 
1953 Bom 337, Reversed. See Interpretation of Sta¬ 
tutes. AIR 1955 S C 810. 

-Ss. 8-B and 9—Constitution of India. Art. 220 — 

Mandamus — Order of derequisition — Contract Act 
(1872), S. 73). See Constitution of India, Art. 220, 
AIR 1956 Bom 614. 

-Ss. 9, 6 — De-requisition order is complete with 

out restoration of possession—Requisition order under 
S. 6 can be served at the same lime de-requisition 
order is served. See Bomay Land Requisition Act (33 
of 1948), S. 0. AIR I960 Bom 396. 


BOMBAY LAND REVENUE CODE 
(1878)i5 of 1879) 

-S. 3 (5)—Act is constitutional'and valid—-"Estate” 
t has same me3niDg as in existing law relating to 
d tenures iu force in that area — Constitution of 
lia Art. 31A - "Public purpose” Justiciability. See 
aancy Laws-Bombay Merged Territories (Baroda 
lgiras Tenure Abolition) Act (4o of 19o3). AIR 
>5 NUC (Bom) 1533. 

-S 3 ill)— Tenancy Laws—Bombay Tenancy and 
ricultural Lands Act (07 of 1948), Ss. 2 (21) and 
1 ) _ Word ‘hold* in S. 34 (l)-Word not defined 
\ct — Section 2 (21) incorporates definitions in 
nbay Land Revenue Code (5 ot 1879) oi words 
defined by Act-Word refers to act ot possession, 
i Tenancy Laws—Bombay Tenancy and Agncui- 
al Lands Act (67 ot 1948), S. 2 (21). (l96o) 1 Mys 
442=AIR 1966 Mys 154. 

-S. 10-Tenancy Laws-Bombay T enaney Aet (Z« 
1939), S. 24 (3) - District Deputy Collector can 
,r appeal against order of Mandatdar under 
24(2). See Tenancy Laws-Bombay TenancyAct 

of 1939), S. 24 (3). AIR 1955 NUC (Bom) 4837. 
—S. 48 (2), R. 92 — Statutory liability. See late - 
taiinn of Statutes. AIR 1951 SC 1SU. 
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1266 BOMBAY LAND REVENUE RULES (1921). R. 75 


5 of 1879 — Survey and settlement can be under 
S. 52 of Act 5 of 1879 and under R. 17, Bombay 
Land Revenue Rules. 1921 — Reduction of annuity 
without bearing Burkhalidar — No right to property 
is aifected by reduction — R. 17 must be presumed to 
have received President’s assent and bence valid 
provision. See Tenancy Laws — Saurashtra Burkhali 
Abolition Act (26 of 1951), S. 18 I L R (1965) Guj 
1039=11965) 6 Guj L R 978=A1R 1966 Guj 200. 

—— P. 75 - Bombay Land Revenue Code (5 of 1879), 
Ss. 65, 60 and 48 — Land assessed as land held for 
agricultural purposes — ‘Pot kharab’ forming part of 
land — Land used lor non-agricultural purposes and 
penalty imposed by revenue authorities — Penalty 
imposed in respect of ‘Pot kharab’ is not ultra vires— 
See Bombay Land Revenue Code (5 of 1879), S. 65. 
AIR 1955 NUC (Bom) 2054. 

BOMBAY LOCAL BOARDS ACT (6 of 1923) 

-Ss. 93, 96 and 98 — Landlord entitled to recover 

cess from tenant — Assistance (from Government) for 
recovery of cess — Assistance can be denied when 
Collector comes to conclusion that the question is of 
complicated character and must be decided by Civil 
Court — (Bombay Land Revenue Code (5 of 1879), 
Ss. 86 and 87). AIR 1955 NUC (Bom) 1170. 

BOMBAY LOTTERTES AND PRIZE COM¬ 
PETITIONS CONTROL AND TAX ACT 

(54 of 1948) 

-S. 1 — Constitution of India, Scb. VII, List II, 

Entries 34 and 62—Gambling—Meaning of — Covers 
every activity—Validity of Bombav Act 54 of 1948— 
See Constitution of India, Sch. VIII, List II, Entry 
34. AIR 1956 Bom 1. 

BOMBAY MAMLATDAFS COURTS ACT 

(2 of 1906) 

SECTION 5 

-S. 5 — Questioa falling under Land Revenue Act 

—No jurisdiction in Mamlatdar’s Court — Person not 
entitled to possession under Land Revenue Code — 
Bar of jurisdiction of Civil Court and Mamlatdar’s 
Court does not operate—Tenancy Laws — Saurashtra 
Land Reforms Act (25 of 1951), Ss. 2, 61, 62 — 
Bombay Land Revenue Code (Extension to Saurashtra 
Area) Act (41 of 1959), S. 68. 

The Mamlatdar’s Court cannot settle, decide or 
deal with any question which is by or under the 
Land Reforms Act required to be settled, decided or 
dealt with by the Mamlatdar, the Collector or Tri¬ 
bunal or by the Government in exercise of their 
powers of control. Under S. 01 of the Saurashtra 
Land Reforms Act, the Collector can summarily evict 
a person who is not entitled to the occupation or 
possession of aoy land under the provisions of the 
Saurashtra Land Reforms Act. But if a person is 
not entitled to possession or occupation of any land 
under the Saurashtra Land Revenue Code, S. 01 of 
the Saurashtra Land Reforms Act is not applicable 
and, therefore, the bar of jurisdiction of civil Courts 
and of the Mamlatdar’s Courts does not operate after 
the issue of an occupancy certificate under the 
Saurashtra Land Relorms Act because after the issue 
of an occupancy certificate the rights and obligations 
are governed by the Saurashtra Land Revenue Lo^e 
and not by the Sauiashtra Land Reforms Act. 

Held on considering circumstances that the order 
of Mahalkari accepting plea of dispossession of 
Girasdar was restored. (1963) 4 Gui L R 182. 

-S 5 ( 3 )-Tenancy Laws — Bombay Tenancy and 

Agricultural Lands Act (67 of 1948), S. 84-A (as 
amended by Act 13 of 1956), S. 72 — Application 
under S. 84-A — Dismissal on ground of limitation 
erroneous — Provisions relating to limitation under 


Mamlatdars Courts Act not applicable — See Tenancy 
Laws — Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), S. 84-A (as amended by Act 13 of 
1950). 40 Mjs L J 1005. 

-S. 5—S. 5 (4) is mandatory — Mamlatdar cannot 

take cognizance of cause of action beyond six months 
of suit. AIR 1955 NUC (Sau) 5767. 

——S. 16 and Tenancy Laws—Bombay Tenancy and 
Agricultural Lands (Vidarbha Region and Kutch 
Area) Act (99 of 1958), S. 102 — Passing of ex parte 
order not justified except where case decided on 
merits — Defendant absent at one stage — Not de¬ 
barred from participation in subsequent proceedings. 
1953 Mah L J (Notes) 14. 

-S. 19 — Applicability — Case compromised by 

parties — Mamlatdar's Court can only give decision 
which falls under section. AIR 1955 NUC (Sau) 
5767. 


-Ss. 21, 23 (2)—Tenancy Laws—Bombay Tenancy 

and Agricultural Lands Act (67 of 1948), S. 73 (2) — 
Order of Mamlatdar awarding or restoring posses¬ 
sion under S. 73 (2) of Bombay Act 07 of 1948 — 
Decision to be treated as one under Mamlatdar’s 
Courts Act — Collector has revisional jurisdiction 
under S. 23 (2) of Mamlatdar’s Courts Act — See 
Tenancy Laws — Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 73 (2). (1962) 3 Gu) 
L R 192. 

-S. 23 - Civil P. C. (1908), S. 115 - Revisional 

order under Mamlatdars’ Courts Act—Power of High 
Court to interfere—See Civil P. C. (1908), S. 115. AIR 
1956 Bora 672. 


*S. 23 (2)—Jurisdiction of revisional Court. 

The revisional powers vesting in the revisional 
Court under S. 23, sub s. (2) do not justify setting 
aside of an order passed by the Mamlatdar on the 
ground that the Mamlatdar has entered upon com¬ 
plicated questions which are outside the province of 
the Act. A I R 1924 Bom 352, Foil. A I R 1956 

Bom 263. 

_Ss. 23 (2) aod 21 — Tenancy Laws — Bombay 

Tenancy and Agricultural Lands Act (67 of 1948), 
S. 73 (2)-Order of Mamlatdar awarding or restoring 
possession under S. 73 (2) of Bombay Act 67 of 1948 
— Decision to be treated as one under Mamlatdar s 
Courts Act - Collector has revisional jurisdiction 
under S. 23 (2) of Mamlatdars’ Courts Act. See 
Tpnancv Laws — Bombay Tenancy and Agricultural 

Lands AoMS? «< 1948 '' S - 73 (2) ' 119621 3 Gu> 

L R 192. 

_s. 23 - Civil P. c. (1908), S. 115 -Orders passed 

under Bombay Mamlatdar’s Courts Act - Revision is 
allowed where question of jurisdiction is involved 
-See Civil P. C. (1908), S. 115. A I R 1955 NUC 

(Sau) 5767. 

_S. 23 - Civil P. C. (1908), S. 115 - Collector ia 

revision under S. 23 exercising power of Court o£ 
aOD eal — Order revisable under S. 115. Uvu r. ^ 
-See Civil P. C. (1908), S. 115. AIR 19 o5 NUC 

Sau) 4082. 


BOMBAY MILL OWNERS’ ASSOCIATION 

RULES 

-Rr. 16,18, 25, 26 and 29 - Commercial Arbitra- 
i - Rules of natural justice apply - Rules do not 
lude application of rules of natural justice-Rules 
>ly to proceedings before umpire-See Arbitration. 
:ornmercial Arbitration. AIR 1961 Bom 208. 

BOMBAY MINIMUM WAGES RULES (1951) 

-Rr 6,15,16 - Minimum Wages Act (1948), S.» 
Advisory Board-Constitution of-Secretary is not 
.ember of the Board - See Minimum Wages Act 
18). S. 9. AIR 1964 Bom51. 
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BOMBAY POLICE ACT (22 of 1951), S. 2 


able See Romhp.v Pleaders Act (17 of 1920\ S. 25. 
AIR 1965 Guj 237. 

BOMBAY POLICE ACT (22 of 1951) 

Ss. 2 (10), 63 (w) (i), and 131 \ - “Includes” in 


S. 2(11) — It denotes addition to, or extension of, 
what has gone before—The addition need not possess 
characteristic mentioned in earlier part —Lodging 
house not supoKiog food or drink requires license — 
License not t ken out — It is offence under S. 131A 
— (Interpretation of Statutes — Words — “Includes”) 
(Words and Phrases — Words — “Includes”) — Civil 
P. C. (1 90S). Preamble — Interpretation of Statutes— 
Words—“Includes”). AIR 1953 NUC (Bom) 2051. 

-Ss. 4 and 25 — Departmental enquiry — Negli¬ 
gence of duty — Exoneration from charges — Order 
of State 'Government for further enquiry on same 
charges — Validity - State Government is empower, 
prj to order further enquiry on the same charges 
decided in departmental enquiry, if the facts involv¬ 
ed warrant such on enquiry — (Bombay District 
Police Act (7 of 1867), S. 29), (Constitution of India, 
Art 20)-(Criminal P. C. (1898), S 403)—(Civil P. C. 
(1908). S. 11). 

The State Government is vested with power of 
superintendence over the Police Forc° throughout 
the State under S. 4 of the Act notwithstanding the 
fact that police officers are appointed under the Dis¬ 
trict Police Act. Though under S. 25 (2) the power 
to award punishment against members of the subor¬ 
dinate ranks of Police Force has been given to various 
officers, the power of superintendence vested in the 
Slate Government under S. 4 will always be avail¬ 
able. Therefore, in matters of departmental action 
taken by officers authorised under S. 25 (2) the State 
Government can at any stage intervene under the 
powers of superintendence reserved to it under S. 4. 
In such cases the Stale Government is empowered to 
order further fresh departmental enquiry on the same 
charges against the defaulting officers, if according 
to the State Government the facts involved warrant 
such an enquiry. Special Civil App. No. 301 of 1959 
dated 25th August, 1959 (Bom) and (I960) 82 Boo 
L R 1038 Bel. on. 67 Pom L R 852 = 1966 Mab L J 
159 = (1966) 1 Lab L J 294 = ILR (1966) Bom 
593 = 1966 Cri L J 1239 = AIR i960 Bom 228 (233, 
*234) (Pt A) (Prs 22 to 26). 

_S. 16 — Evidence Act (1872), S. 114 (e) Official 

acts _1 (Bombay Prevention of Gambling Act 4 of 
1887), S. 6 . See Evidence Act (1872), S. 114 (e). 1956 
Cri L J 382 = AIR 1956 Bom 168. 

_Ss. 25 and 4 — Departmental enquiry — Negli¬ 
gence of duty — Exoneration from charges — Order 
of State Government for further enquiry on same 
charges - Validity — State Government is empower- 
ed to order further enquiry on the same charges 
decided in departmental enquiry, if ‘h^jf^ynvolv. 
ed warrant such an enquiry. (Bombay District Police 
Act (7 of 1807), S. 29) - (Constitution of India, 
Art. 20) — (Criminal P. C. (1898) S. 403) -jtCnn 
p p HQnftt S 111 See Bombay Police Act (2- or 
195 il! S 4. 67 Bom L B 852 I AIR 1966 Bom 228. 

— S. 33 (w) — Criminal P. C (1898), Ss. 1 <3, 4 (1). 
(h), 155, 247 - Sanction for invesHgatlon into crime 

— Report of Sub-Inspector is not complaint-Absence 

of Sub-Inspector- Magistrate acquitting accused 

Legality. See Criminal P. C. (1898), S. 1(3. 19o« Ln 
L J 721 = AIR 1956 Bom 414. 

_g s 33 (w> (i)» 2 (10) and 131A — “Includes ’ in 

S 2 (111 — It denotes addition to, or extension of, 
what has gone before-The addition need not possess 
characteristic mentioned in earlier part Lodging 
house not supplying food or drink requires license 

— License not taken out-It is offence under S.131A 
(Interpretation of Statutes — Words— Includes ) 


(Words and Phrases — Words — “Includes”) — Civil 
P. C.. (1908), Preamble — Interpretation of Statutes— 
Words — “Include^” Spe Bombav Police Act (22 of 
1951), S. 2 (10). AIR 1955 NUC (Bom) 2051. 

--S. 37 (3) — Constitution of Ird'a, Arts. 19, 2fl, 

245 — Validity. See Constitution of India, Art. 19. 
1956 Cri L J 598 = AIR 1956 Bom 300. 

-Ss. 37 (1) (a> and 135 — Conviction of accused 

for carrying knife in contravention of S. 37 (1) (a) — 
Search of accused made without arresting him and 
by pacch and not by police officer is not legal — No 
witness stating that the knife was recovered from 
accused — Held conviction of accused must be set 
aside. (1965)6 Gui L R 408. 

-Ss. 50 (1) and 50 (1), Proviso — Scope — Inter¬ 
pretation of statutes. 

The requirements of S. 50 (D and its Proviso are 
different. Under S. 50 (1) before notification can be 
issued the State Government must be of opinion that 
the area concerned is in a disturbed or dangerous 
condition or in that ar=a the conduct of inhabitants 
or a particular section of inhabitants renders it 
expedient temporarily to employ additional police 
whereas under the proviso for the purpose of exten¬ 
sion, the Government must be of opinion that it is 
necessarv to do so in the general interest of the 
public. The provisions being penal and the liability 
in question being vicarious the provisions must 
receive strict construction. (1965) 2 Mv» L J 656 = 
1966 Cri L I 1462 = AIR 1966 Mys 339 (341) (PI A) 
(Prs 5, 0) (DB). 

-S. 57 (c) — Externmpnt order — Essentials—The 

order must state that the ordering authority had 
reason to believe that such a person was likely again 
to engage himself in the commission of offence simi¬ 
lar to that for which he was convicted — Order 
merely stating that the person has committed the 
offence on three different occasions within the statu¬ 
tory period is a bad order. See Bombay Police Act 
(22 of 1951), S. 59 (1). (1965) 2 Mys L J 478 (DB). 

0-S. 59 — Constitution of India, Arts. 19 (1) (d), 

(e', (5). 220 — S. .59, Bombav Police Act — Validity 

— (Natural justice). See Constitution of lodi,, Art. 19 
(1) (d). 1956 Cri L J 1104 = AIR 1950 S C 559. 

-S. 59 - Criminal P. C. (1893), Ss. 344 435. 439, 

501A — Stav of proceedings under S. 

Police Act See Criminal P. C (1893), S. 344. 19o6 
Cri L J 486 (2) = AIR 1956 Bom 207. 

_Ss 59 (1) and 57 (c) - Externment order - 

Essentials - The order must state that the ordering 
authority had reason to believe that such a person 
was likely again to engage himself in the commission 
5 offence similar to that for which he was convict¬ 
ed - Order merely stating that the person has com¬ 
mitted the offence on three different occisions within 
the statutory period is a had order. AIR l*»6l 8 C 307, 
Rel. on. (1965) 4 Law Re? 330 = (1965) 2 Mys L J 

478 (DB). 

• —Ss. 60 and 61 - Validity. See Constitution of 

India, Art. 19 (1) (d). 1959 Cri L J 1104 = AIR 1956 
S C 559. 

_S. 122 (d) — Applicability — Expression 'Reput- 

ed thief’, meaning of, explained— (Words and Phrases 

— 'Reputed thieP). AIR 1955 NUC (Bom) 903. 

-Ss. 131A and 2 (10), 33 (w) (i) - “Includes" in 

S 2 (11) — It denotes addition to. or extension ot, 
what has gone before-The addition need not possess 

characteristic mentioned in earlier P a . rt “T.^ odg, _? 
house not supplying food or drink requires license __ 

Licence not taken out-It is offence unde 1L ,Sdes”> 
(Interpretation of Statutes - Words-IndudM| 
(Words and Phrases —Words — Include; 5 ) { _ 

P. C. (1908), Preamble — Interpretation of Statute 


BOMBAY POLICE ACT (22 of 1951), S. 135 
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Words — "Includes"). See Bombay Police Act (22 of 
1951), S. 2 (10). AIR 1955 NUC (Bom) 2051. 

—S 135 — Conviction of accused for earning 
knife in contravention of S. 37 (I) (a) — Search of 
accused made without arresting him and by panch 
and not by police officer is not legal — No witness 
stating that the knife was recovered from accused — 
Held, conviction of accused must be set aside. See 
Bomoay Police Act (22 of 1951), S. 37 (1) (a). (1965) 
6 Guj L R 40S. 

• —S. 16 L (1) — “Act done under colour of office" 
— Test — Reasonable connection between the act 
and powers and duties of office must exist before the 
act is said to be done under colour of office—Accept¬ 
ance of bribe for weakening prosecution is not an 
act dooe under colour of office. Cri. Appeal No. 153 
of 1903, D/- 11-11-1993 (SCi, Reversed. (1905) 2 
S C A 120 = AIR 1966 SC 1183. 

BOMBAY POLICE MANUAL (1950) 

-Chap. XV — Bombay Police Manual (1950), 

Chap. XV — Necessity of requiring defaulter to file 
written statement before examination of witnesses. 
See Constitution of Iudia, Art. 3L1. AIR 1956 Sau 14. 

-R. 541 — Constitution of India, Art. 311 — Pre¬ 
liminary enquiry — Presence of defaulter—Necessity 
of. See Constitution of India, Art. 311. AIR 1956 Sau 
14. 

-R. 541 A—Constitution of India, Art. 311—Order 

of suspension passed without observing formalities— 
Effect. See Constitution of India, Art. 311. AIR 
1950 Sau 14. 

-R. 545 (19) — Constitution of India, Art. 311- 

Evidence heard by inquiring Officer — Orders passed 
on the report by punishing autberity without himself 
hearing witnesses—Irregularity - (Bombay Civil Ser¬ 
vices (Conduct, Discipline aad Appfa') Rules, R. 55 
(4)). See Constitution of Iudia, Art. 311. AIR 1956 
Sau 14. 

-P. 545 (29) — Constitution of India, Art. 311— 

Oppoitunity to repiesent against proposed punish¬ 
ment — Right of personal heaiing — (Bombay Civil 
Services (Conduct, Discipline and Appeal) Rules, 
R. 55) See Constitution of India, Art. 311. AIR 
19o6 Sau 14. 


BOMBAY PORT TRUST ACT (6 of 1879) 

—Ss. 64 aod 64-A—Sea Customs Act (1878), Ss. 88, 
187 (8). 178, 184 and 190-A—Import of Motor Car in 
contravention of Imports and Exports (Control) Act 
—Order of confiscation and penalty — Effect — Car 
sold by Port Trust authorities under S. 88 of Act read 
with Ss. 04 and 04-A, Bombay Port Trust Act — 
Second order of confiscation of same car after its 
Purchase by petitioner without any notice to him— 
Validity-Prior order of confiscation if can be revised 
by customs authorities under S. 190 A. See Sea 
Customs Act (1878), S. 88. AIR 1962 Bom 290. 


BOMBAY PREVENTION OF ADULTERATION 

ACT (5 of 1925) 


—S. 19 d)(c>—Validity of R. 0 (b) (1) of Bombay 
Prevention of Adulteration of Articles oi Food Rules 
considered - (Bombay Prevention of Adulteration of 

Nuc s ,BoL)m Bules “• a(b)lt) - A1K 1955 


BOMBAY PREVENTION OF ADULTERATION 
OF ARTICLE* OF FOOD RULES 

—B. 6 (b> (e)—Bombay Prevention of Adulterate 
^ 1925), S. 19 (1) (c) — Validity of R. 0 (b) ( 

oi Bombay Prevention ot Adulteration of Articles c 
*ood Rules considered — Bombay Prevention 


Adulteration Act (5 of 1925), S. 19 (1) (c). AIR 
1955 NUC (Bom) 906 

BOMBAY PREVENTION OF GAMBLING 

ACT (4 of IS 87) 

-S. 6 - Evidence Act (1872), S. 114 (e) - Official 

acts — (Bombay Police Act (22 ot 1951), S. 10). See 
Evidence Act (1872), S. 114 (e). 1956 Cri L J 3S2= 
A I R 1956 Bom 168. 

-S. 12—Place—Room in hotel in exclusive posses; 

sion of occupier cannot be deemed to be a ‘place 
within the meaning of S. 12. AIR 1953 Sau 112. 

BOMBAY PREVENTION OF HINDU 
BIGAMOUS MARRIAGES ACT (25 of 1946) 

-Constitution of India, Art. 246 (3) — In enacting 

S. 4 (b) Legislature has not exceeded territorial limits 
— Provincial Government was competent to enact it. 
See Constitution of India, Art. 246 (3). 1955 Cri L J 
1564=A I R 1955 Bom 439. 


BOMBAY PRIMARY EDUCATION 
ACT (61 of 1947) 


-Ss. 4, 5, 6 (2), 6 (7)—Election of person without 

necessary qualification—Election petition — Jurisdic¬ 
tion not conferred on Collector or State Government 
—District Judge has jurisdiction by reason of S. 6 (2) 
to decide whether person had necessary qualification 
or not. See Bombay Primary Education Act (0L of 
1947), S. 6. AIR 1955 NUC (Bom) 4496. 

-Ss. 6 (2) (7), 4, 5 — Election of person without 

necessary qualification—Election petition — Jurisdic¬ 
tion not conferred on Collector or State Government 
—District Judge has jurisdiction by reason of S. 0 (2) 
to decide whether person had necessary qualification 
or not. A I R 1955 NUC (Bom) 4496. 


“—Ss. U and 16—Scope —Body corporate — Autho¬ 
rised municipality and not School Board is body 
corpoia'e — Suit filed against Chairman of School 
Board — Authorised municipality not made party— 
Suit is not maintainable — Civil P. C. (1908), 0.1, 


The plaintiff was a permanent servant in the cleri¬ 
cal f stablishmeot of the School Board under the 
Local Authority Municipality in Dharwar and his 
services were lent to the Collector of the District for 
service in the Civil Supplies Department of the 
Government, keeping his lien ia his parent depart¬ 
ment until his return from deputation. The Govern¬ 
ment issued instructions to the Collectors of the Dis¬ 
trict to repatriate the servants on deputation to their 
departments but the plaintiff was hovever 
retained until his services were Bnally terminated. 
The plaintiff sought a decree against the defendant 
Chairman School Board Municipality. He did not 
implead the authorized municipality. 

Held, the suit was not maintainable. 


There could be no doubt from the provisions of 
tne Act that it was the authorized municipality which 
alone was the corporate body having lull control 
over the primary schools and the entire staff con¬ 
nected with Schools and their administration. The 
Municipal School Board was more or less in the posi¬ 
tion ot a committee placed by the Government in 
cnarge of the management and day-to-day adminis- 
iration ot the primary schools working within the 

My°499 a |DB) a .‘ U963) 2 M>S L ] 53:=I L R (19G3 > 


n*. . UMDj-miies under — Rules as to electio 

w£le ele° e I ilnn R K tUr t niD . g P ffic . er cannot be challenge 

ESS 6 le £ Uon to take place - It has an ad ho 

finality Proper time to decide on rights of parties j 
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BOMBAY PROBATION OF OFFENDERS ACT (19 of 193S), S. 4 


after the election by an election petition. AIR 1955 
N U C (Bom) 4496. 


BOMBAY PROBATION OF OFFENDERS 

ACT (19 of 1938) 

-S. 4—Person found guilty of offence punishable 

under S. 33c'-A, Penal Cods—Provisions of S. 4 can¬ 
not be applied. (1963) 2 Mys L J 159. 


BOMBAY PUBLIC TRUSTS ACT (29 of 1950) 

-^s. IJ and 9 (4)—Charitable purpose — “Object 

of general public utility” — Ideas about charity in 
Englaud and India — English decisions thereon— 
Held. Kesari-Maratha trust is public trust. See 
Bombay Public Trusts Act (29 of 1950), S. 9 (4). 
AIR 1957 Bom 83 

-Ss. 50, 19 — Exclusive jurisdiction of Deputy 

Charity Commissioner—(Civil P. C. (1908), S. 9). See 
Bombay Public Trusts Act (29 of 1950), S. 19. AIR 
1957 Bom 42. 


BOMBAY PUBLIC TRUSTS (UNIFICATION 
AND AMENDMENT) ACT, 1959 (6 of 1960) 

-S. 86—Scope and applicability—Decision under 

S. 6 of M. P. Public Trusts Act, 1951 that one is not 
a Public Trust — Decision not challenged by way of 
suit lor 6 month? — Decision, held, did not acquire 
finality — No vested right acquired. (Misc. Petition 
No. 298 of 1962, dated 15-11-1962 (Madhya Pradesh), 
Diss.). (Madhya Pradesh Public Trusts Act (30 ot 
1951), Ss. 6, 7, 8, 35 and Rules 3, 6, 7, 8 of the Rules 
framed under the Act)—(Civil P. C. (1908). Preamble 
—Interpreration of Statutes)—(Bombay Public Trusts 

Act (29 of 1950), S. 19). 

An order of the Registrar of Public Trusts under 
S. 0 of the Madhya Pradesh Public Trusts Act, 1951, 
since repealed by the Bombay Public Trusts (Unifica¬ 
tion and Amendment) Act, 1959, holding that a 
particular trust is not a public trust and which deci¬ 
sion has not been challenged by any suit within 6 
months as provided for under S. 8 of the M. P. Act, 
cannot be said to have acquired finality within the 
meaning of S. 86 of the said Bombay Act of 1959 
since the said provision under S. 86 gives finality 
only to the entries made in the register as required 
by S. 7(1) ot the M. P. Act of 1951 and not to a 
finding and hence no vested right can be said to have 
been acquired. 

Hence, an application under S. 19 of the Bombay 
Trusts Act which is made applicable to the Vidarbha 
Area relating to the same trust can be enquired into 
by the Charity Commissioner. However, the question 
if the order of the Registrar can operate as res 
judicata has to be considered at such enquiry. 

Rules 3, 6, 7 and 8 of the rules framed under the 
M. P. Act of 1951 make it clear that the Registrar is 
not bound to maintain any register recording his 
findings about any particular trust not being a public 
trust. The ‘suit’ in S. 8 which has to be read with 
the other provision of the Act as a whole, In accord¬ 
ance with the well settled principle of construction 
of a statute, must relate only to such findings that 
the law requires to be transmitted to the registers 
required to be maintained under the provision of the 
Act. Sub-section (3) of S. 8 also indicates that the 
suit referred to in sub s. (1) of S. 8 relates only where 
an entry has been made in the register. The suit con¬ 
templated is one for the purpose of correction .ot the 

entries made in the register and , a , n 

entry made iD the register. A I R 1927 P C 242, Foil.; 
A I R 1953 Bom 340, 53 Bom L R 174 and 54 Mad 
928, Dist.; Misc. Petn. No. 298 of 1902 (Madhya 
Pradesh) dated 15-11-1902, Diss. 65 Bom L B 873 
1964 Mah L J 71=1 L R (1904) Bom 497 (DB). 


BOMBAY RELIEF UNDERTAKINGS 
(SPECIAL PROVISIONS) ACT 
(96 ot 1958) 

# —Ss. 3, 4—C. P. and Berar Industrial Disputes 
Settlement Act (23 of 1947), S. 10—Scope—Reinstate¬ 
ment on wrongful dismissal exists de hors S. 16 — 
Notification granting exemption under — Effect of— 
S. M. C. A. No. 315 of 1902, D/. 12-8-1963 (Bom. at 
Nag.) Reversed. See C. P. and Berar Industrial Dis¬ 
putes Settlement Act (23 of 1947), S. 10. (1965-68) 28 
F J R 249= AIR 1966 S C 907. 

9-S. 4 —See under C. P. and Berar Industrial Dis¬ 

putes Settlement Act (23 of 1947), S. )0. (1965-66) 28 
FJ R 249= AIR 1966 S C 907. 


BOMBAY REORGANISATION ACT 
(Hof 1960) 

9-Ss. 2(d), 87 — "Law” — Notification by Presi¬ 

dent under Art. 258(1) of the Constitution held to 
have force of law — Commissioner appointed under 
notification D/- 24-7-1959 under Art. 258(1) could 
appoint Additional Special Land Acquisition Officer 
as Collector for purposes of S. 5-A, Land Acquisition 
Act. See Bombay Re-organisation Act (II of I960), 
S. 87. AIR 1964 S C 648. 

• —Ss. 2 (d), 8, 28, 30, 32, 33, 34, 35. 36, 87, 88 and 
89 — Decisions of Bombay High Court prior to 1-5- 
1900—Binding'on Gujarat High Court—Scope—Law 
in force — Connotation of. See Precedents. AIR 1960 
Guj 40 (FB). 

BOMBAY REVENUE TRIBUNAL ACT 

(12 of 1939) 

-Ss. 5, 4 and 8—Effect of-Power to entertain ap¬ 
peals and revisions in revenue cases can be exercised 
by Revenue Tribunal only and not by State Govern¬ 
ment — (Bombay Land Revenue Code (5 of 1879), 
Ss. 204 and 211) — (Constitution of India. Art. 11). 
See Bombay Revenue Tribunal Act (12 of 1939), S. 4. 
AIR 1957 Bom 186. 

-Ss. 8,4, and 5-Effect of-Power to entertain ap¬ 
peals and revisions in revenue cases can be exercised 
by Revenue Tribunal only and not by State Govern¬ 
ment — (Bombay Land Revenue Code (5 of 1879), 
Ss. 204 aod 211) — (Constitution of! 

See Bombay Revenue Tribunal Act (12 of 1939), 8. 4. 

AIR 1957 Bom 186. 

BOMBAY SECURITIES CONTR ACT 
CONTROL ACT (8 of 1925) 

-Ss. 6 and 5 - Rules under S. 5 - Bombay Native 

Share and Stock Brokers’ Association Rules, R. 359 
Forward contracts effected under ready deliver,.con- 
tract rules — Validity — Contract Act (1872), S. 23. 
AIR 1953 Bom 98. 


BOMBAY SHOPS AND EST ABLISH¬ 
MENTS ACT (79 of 1948) 

-Ss. 2 (27) and 7 (4), (l)-"Shop ,, -Maaning of- 
ristration-Office, store-room, godown, warehouse 
workplace is liable to be registered as a shop only 
t is mainly used in connection with sale of goods 
rendering services to customers. AIR 19oo N u o 
im) 2319. 

-Ss. 4, 18 (1). Sch. II, Entry 17-Owner of regis- 
ad commercial establishment keeping his shop 
5 n on closing day and himself transacting regular 
>iness—S. 18(1) if contravened. See Bombay Shops 
1 Establishments Act (79 of 1948), S. 18(1). l 9ofl 
i L J 872=AIR 1958 Bom 473. 

-Ss. 7 (4), (1) and 2 ( 27 )-“Shop"-Meaning of- 

gistration - Office, store room, godown. warehouse 
workplace is liable to be registered as a shop only 
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BOMBAY SHOPS AND ESTABLISHMENTS ACT (79 of 1948), S. 22 


if it is mainly used in connection with sale of goods 
or rendering services to customers. See Bombay Shops 
and Establishments Act (79 of 1948), S. 2(27). AIR 
1955 N U C (Bom) 2319, 

—Ss. 22, 8, Form F—Omission to show names of 
workers in Form F before time to notify his employ¬ 
ment had expired — No contravention of S. 8 read 
with S. 52. See Bombay Shops and Establishments 
Act (79 of 1948), S. 8. 1956 Cri L J 872 = AIR 1950 
Bom 473, 

—Ss. 63 and 14 and Sch. 2, Item 8 — Effect of — 
Ss. 14 and 03 -Removal of prohibition under S. 14 — 
Obligation to pay overtime wages under S. 63. See 
Bombay Shops and Establishments Act (1948), S. 14. 
AIR 1957 Bom 04. 

-Sch 2, Entry 17 and Ss. 18 (1), 4—Owner of re¬ 
gistered commercial establishment keeping his shop 
open on closing day and himself transacting regular 
business—S. 18(1) if contravened. See Bombay Shops 
and Establishments Act (79 of 1948), S. 18(1). 1950 
Cri L J 872=AIR 1956 Bom 473. 

-FormF, Ss.8, 22 —* Omission to show names of 

workers in Form F: before time to notify his employ¬ 
ment had expired — No contravention of S. 8 read 
with S. 52. See Bombay Shops and Establishments 
Act (79 of 1948), S. 8. 1950 Cri L J 872 = AIR 1950 
Bom 473. 


BOMBAY STAMP ACT (60 of 1958) 

— Ss. 31 and 53 (2)—Decision as to proper stamp— 
Decisions of Collector under S. 31 or of Chief Con¬ 
trolling Revenue Authority under S. 53 (2) are not 
quasi-judicial but are administrative 

The decision of a Collector under S. 31 or in a case 
referred by the Collector acting under S. 31 the deci¬ 
sion of the Chief Controlling Revenue Authority 
under S. 53 (2) are not quasi-judicial acts. And as the 
Tribunal is acting merely administratively, there is 
no obligation on it to give a hearing to a party who 
might be affected by its decision. The principles of 
natural justice including the maxim audi alteram 
partem apply only to a Tribunal performing quasi. 
Motel functions. (1905) 0 Guj L B 554 = I L R 

175 (177 ' 181 ' 182 ' 

“—Ss. 53 (2) and 31—Decision as to proper stamp— 
Decisions of Collector under S. 31 or of Chief Con- 
troll ng Revenue Authority under S. 53(2) are not 
quasi-judicial but are administrative. See Bombay 
Stamp Act (00 of 1958), S. 31. (1965) 0 Guj L R 554= 
IL R (1905) Guj 811=AIR 1960 Guj 175. 

BOMB\Y TENANCY AND AGRICULTURAL 
LANDS (AMENDMENT) ACT (9 of 1901) 

See under Tenancy Laws. 

BOMBAY WEIGHTS AND MEASURES ACT 

(15 of 1932) 

^^7T* € ^' r 1 ac ^ e,r —^Transaction amounting to. See 
S' and Measures Act (15 of 1932), 
S. 12. 1957 Cri L J 950-AIR 1957 Bom 199. 

BOND 

See (1) Contract Act (1872), S. 140. * 

(2) Criminal P. C. (1898), S. 514. 

(3) Limitation Act (1908), S. 20 and Arts. 60, 

75 and 132. * 

<4) Limitation Act (1903), S. 19, Arts. 28,37, 62. 
(5) Stamp Act (1899) S. 2(5). ’ 

-Administration bond-Suit on-Limitation. 

See (1) Limitation Act (1908), Arti. 08 and 120. 

(2) Limitation Act (1963), Arts. 30 and 113. 
-Appearance—Bond for. 

See Criminal P. a (1898), Ss. 57,109,217, 514. 


—Attestation. 

See Evidence Act (1872), S. 09. 

—By witness. 

See Criminal P. C. (1898), S. 170. 

—Consideration—Proof of. 

See Evidence Act (1872), S;. 101-104. 

—Construction. 

See Contract Act (1872), S. 140. 

—Forfeiture of. 

See Criminal P. C. (1898), Ss. 514, 205. 

— For good behaviour. 

See Criminal P. C. (1898), Ss. 121, 109, 513. 

—Instalment—Suit on—Limitation. 

See (1) Limitation Act (1908), Arts. 74 and 75. 

(2) Limitation Act (1903), Arts. 30, 37. 

—Suit on—Admission. 

See Civil P. C. (1908), O. 12, R. 6. 

—Suit on — Admission of — Execution — Denial of 
consideration—Duty of Court. 

See Civil P. C. (1908), S. 151. 

—Suit on—Burden of proof. 

See Evidence Act (1872), S?, 101-103. 

—To keep peace. 

See Criminal P. C. (1898), S. 121. 

BONA FIDE PURCHASE 

See (1) Sale of Goods Act (1930), S. 27. 

(2) Specific Relief Act (1877), S. 27. 

(3) T. P. Act (1882), Ss. 41, 51, 52, 53 and 100. 

BONA FIDES 

—Bona fide requirement of landlord 
See State House Rent Control and Eviction legisla¬ 
tion uoder “Houses and Rents.” 

—Burden of proof 

See Evidence Act (1872), Ss. 101 to 104. 

BONUS 

See (1) Coal Mines Provident Fund and Bonus 
Schemes Act (40 of 1948). 

(2) Industrial Disputes—Bonus. 

(3) Payment of Wages Act (1924), S. 2. 

BONUS shares 

—Valuation of cost—Computation of profits 
See Income-tax Act (1922), S. 10 (1). 

BOOK 

See (1) Copy Right Act (1957). 

(2) Penal Code (1800), S. 292. 

(3) Press and Registration of Books Act (1807). 

(4) Sea Customs Act (1878), S. 181A. 

BOOKS 

See Press (Objeotionable Matters) Act (1951). 

—Matters of public and general interest—Presump¬ 
tion 

See Evidence Act (1872), S. 87. 

BOOKS OF ACCOUNT 
See (1) Accounts. 

(2) Bankers’ Books Evidence Act (1891). 

(3) Evidence Act (1872), S. 34. 

BORROWING BY STATES 
See Constitution of India, Art. 293. 

BORROWING BY UNION 
See Constitution of Indie, Art. 292. 

BORSTAL INSTITUTION 

See (l) Bombay Children Act (1948). * ’ 
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BORSTAL INSTITUTION 


(2) Burma Prevention of Crime (Young Offen¬ 
ders) Act (3 of 1930). 

1 3) Children Act (I960). 

(4) Criminal P. C. (1898), S. 399. 

(5) Hyderabad Children’s Act (1951). 

(6) Madras Borstal Schools Act (5 of 1926). 

(7) Prisons Act 1 1894), S. 3. 

(8) Reformatory Schools Act (1897). 

BOUNDARIES 

See Deed—Construction of. 

— Area' and Boundaries 

See Evidence Act, 1872, S. 92. 

— Recitals in documents—Value of 
See Evidence Act (1872), S. 32. 

BRAHMOTHAR 

See Grant. 

BREACH OF CONTRACT 

See (1) Contract Act (1872), S. 72. 

(2) Tort—Damages. 

BREACH OF THE PEACE 

See Criminal P. C. (1898), Ss. 106, 107, 145. 
—Prevention of 

See Criminal P. C. (1898), Ss. 42 (b), 106, 107, 145, 
147. 

— Security for keeping peace and *ood behaviour 
See Criminal P. C. (1898), Ss. 107 and 109. 

-What is 

See Criminal P. C, S. 106. 

BREACH OF TRUST 

See (1) Civil P. C. (1908), S. 92. 

(2) Penal Code (I860), Ss. 403, 405, 406, 409, 
etc. 

(3) Trusts Act (1882i, S. 23. 


—Sites 

See State Municipal Legislations. 

BUND 

See (l) Criminal P. C. (1893), S. 133. 

(2i Easements Act (1882), Ss. 31, 33, 35. 

(3) Riparian owners. 

BURDEN OF PROOF 

See (1) Civil P. C. (1908), O. 21, Rr. 53, 63, O. 41, 
R. 16. 

(2) Criminal P. C. (1898), S. 36?. 

(3) Evidence Act (1872), Ss. 101 to 114. 

(4) Prevention of Corruption Act (1947), S. 5 
(3). 

(5) Public Gambling Act (1807), S. 6 
— Appeal 

See Civil P. C. (1908), O. 41, R. 16. 

—Claim suit 

See Civil P. C. (1908), O. 21, R. 63. 

—Ex parte decree, suit to set aside 
See Civil P. C. (1908), O. 9, R. 13. 

—Mortgage suit 

See Civil P. C. (1908), O. 34, R. 7. 

—Pauper 

See Civil P. C. (1908), O. 33, R. 1. 

—Summons, want of due service 
See Civil P. C. (1908), O. 9, R. 13. 

BURIAL GROUND 

See (1) Custom (General). 

(2) Easements Act (1832), S. 18. 

(3) Mahomedan Law—Wakf. 

(4) State Municipal Legislations under “Muni¬ 
cipalities.” 

BURMA ACCRUAL OF INTEREST (WAR¬ 
TIME ADJUSTMENT) ACT (II of 1947) 


BRIBE 

See (1) Penal Code (I860), Ss. 101 to 167. 

(2) Prevention of Corruption Act (1947). 

BRIBERY 

—Previous instances of—Admissibility in evidence 
See Evidence Act (1672), Ss 14 and 15. 

BRITISH NATIONALITY AND STATUTES 
OF ALIENS ACT (1914) 

-S. 27—Foreigners Act (1940), Ss. 2 (a) and 3 <2)— 

Foreigner who is-Order of externment under S. 3 (2) 
— Validity — Naturalisation Act (1920i, S. 7. See 
Foreigners Act (1940), S. 2 (a). AIR 1954 Bom 505. 

BROKER 

—Suit for commission—Limitation 

See (1) Limitation Act (1908), Arts. 115, 110. 

(2) Limitation Act (1903), Art. 55. 

BROTHEL 

See (1) Bengal Suppression of Immoral Traffic Act 

(6 of 1933). r „ . 

(2) Bombay Prevention of Prostitution Act 

(1923). 

(3) Madras Suppression of Immoral Traffic Act 

(4) PeDal Code (1860), Ss. 388-A, 306. B, 272,- 
273. 

(5) Suppression of Immoral Traffic in Women 
and Girls Act (1958). 

BUILDING 

See (1) Co-owners and co-sharers. 

(2) Landlord and Tenant. 

(3) T. P. Act (1882), S. 51. 


-Judicial notice of—(Evidence Act (1872), S. 57). 

See International Law (Private). AIR 1956 Mad 629. 

BURNING CHAT 

See Hindu Law—Religious endowment. 

BUSINESS CONNECTION 
See Income-tax Act (1922), Ss. 40, 42. 

BUSINESS EXPENDITURE 
See Income-tax Act (1922), Ss. 10 (2) (vi) and 10 
(2) (xv). 

BUSINESS OR TRADE 

—Charity 

See Industrial Disputes Act (1947), S. 2 (j|. AIR 
1965 Mad 253 (DB). 

BUSINESS PROFITS 

See (1) Business Profits Tax Act, 1947. 

(2) Income-tax Act (1922), S. 10. 

BUSINESS PROFITS TAX ACT (21 of 1947) 

-Sch. 1, Rr. 1 and 3 and Ss. 4, 2 (3) and (16) - 

House properties acquired in course of money-lendiog 
business by assessee — Properly treated as part of its 
stock-in-trade by assessee—Assessee assessed to in¬ 
come-tax in respect of such pioperties under S. y. 
Income-tax Act—Income not beiDg within scope or 
S 10. Income-tax Act, it could not be charged to busi¬ 
ness profits tax. See Business Profits Tax Act (21 of 
1947), S. 4. AIR 1961 Mad 72. 

_S. 14—Ss. 14 and 11 — Reconciliation of various 

provisions of Statute-Reconciliation of Ss. 11 and H 
-Notice under S. 11 issued four years after close or 
chargeable accounting period — Validity of notice 
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BUSINESS PROFITS TAX RULES, R. 12 


(Interpretation of Statutes — (Civil P. C. (1908), 
Preamble). See Business Profits Tax Act (21 of 1947), 
S. 11. A I R 1957 Bom 1. 


BUSINESS PROFITS TAX RULES 

-R. 12 - Business Profits Tar Act (1947), S. 17 - 

Period of limitation is to be computed from the date 
the order is communicated to Income-tax officer. See 
Business Profits Tax Act (1947), S. 17. AIR 1955 Bom 
40 4. 

BUTTWARA PROCEEDINGS 
See Evidence Act (1872), S. 35. 


BUYER AND SELLER 

— Right and liabilities of 
See Transfer of Property Act (1882), S. 55. 

BYE-LAW 

See (1) Constitution of India, Art. 13. 

(2) Municipalities U. P. Municipalities Act 
(2 of 1910), S. 298. 

CALCUTTA IMPROVEMENT ACT 
(BENGAL ACT 5 of 1911) 

® Ss. 2 (la),78A-Tenancy Laws—CalcuttaThika 
Tenancy Act (W. B. Act 2 of 1949), S. 30 (c)-“Land 
required for carrying out any of the provisions of the 
Calcutta Improvement Act, 1911-Meaning of—Land 
n of betterment lee is not such land-05 

Lai \V N 45, Feversed. See Tenancy Laws—Calcutta 

AIB 196 n 5 a Ic y i839. <W ' B> A °‘ 2 ° f 1949 >' 30 (C >’ 


CALCUTTA PORT IMPROVEMENT ACT 

(3 of 1890) 

——Si. 38 and 39—Assessment—Port Commissioners 
it trustees of Government. A I R 1951 Cal 271. 


CALCUTTA SURVEY ACT (1 of 1887) 

—Survey map - Presumption under - Entries ir 
Mun'opal Khasra prepared under Calcutta Survej 
Act Admissible as evidence of possession — Entry 
sahan sarak—Meaning of—Evidence—Appreciate 
of. See Evidence Act (1672), S. 30. ILR 44 Pat 410 

CALCUTTA UNIVERSITY ACT (2 of 1857) 

,r S ; I , 1 ~ Ca !? u . tta University Act (18 of 1951), S. 4 
(6) -Calcuttai University Regulations, Chap 40, R. 14 

-r« W £ r J ? Ca J cutta University in conferring degree 
Candidate not examined in one paper—Allotment ol 
proportiODate marks by University - ValMity See 

i950 U Cal 503^ erSlty A ° l (18 ° f 1951,1 S * 4 (6, ‘ A * K 


CANTONMENTS ACT (2 of 1924) 

i^r P tn ea rn b nHVn Grant ,0r bul,din K purposes s 
17 Q l £ DS mentioned in Cl. 0 of Or 

No. 179 of the Governor-General in Council <16 

imnn 6 ° g 0r ! and or subsequently grow 
upon it whether vests in grantee — Right ol giar 
to cut tree. A I R 1956 Punj 110. * 8 

nQ^fi h, c' t0 55 >—Industrial Disputes 

l!? 4 ^' ? s ; 10 - 2 < a ) — ‘Appropriate Government 
SJjSJlf between employees of Cantonment Board t 
the Board Central Government and not the Si 
Government Is the ‘appropriate Government.’ , 
Industrial Disputes Act (1947), S. 10. AIR 190i p, 

rr - J?? 52 U> Cb)—''Decision of Board’—Sel 

tlon of Vice-President is decision of Board See C 
tonments Act (1924), S. 52 U) (b)° AIR 1956 


SECTION 22 

-S. 22 Cl. (c) (d) — Regulations framed under 

S. 44 (1) Clauses (a) to (e), Regn. 20—Powers of Can¬ 
tonment Board — Not empowered to establish Court 
of Enquiry. ILR (1965) Andh*Pra 620. 


CANTONMENTS (EXTENSION OF RENT 
CONTROL LAWS) ACT (46 of 1957) 

-S. 3—Houses and Rents — M. P. Accommodation. 

Control Aci (41 of 1901), Ss. 12 (1) and 52 - M. P. 
Accommodation Control Act (23 of 1955i. Ss. 16 and 
17 — M. P. Genf ral Clauses Act, 1957 (3 of 1958) K 
S. 10-General Clauses Act (1897), S. 0 —Notification 
under, applying M. P. Act 41 of 1901 to Mhow 
Cantonment, omitting S. 52 therefrom — Effect—Suit 
for eviction instituted prior to 7 5-1958-Suit decree— 
ed when Rent Legislation applied to Mhow Canton¬ 
ment-Decree not on any ground mentioned in S. 12 
of M. P. Act 41 of 1961 — Effect — M. P. Act 41 of- 
1901 and S. 12 thereof if can have retrospective 
operation — Words ‘no suit shall be filed’ in S. 12 — 
Meaning—M. P. Act 23 of 1955 expiring bv effiux of 
time—Effect. See Houses and Rents — M. P. Accom¬ 
modation Control Act (41 of 1901), S. 12 (1). 1965- 
Jab L J 786= A I R 1966 Madh Pra 171. 


CARRIAGE OF GOODS BY SEA ACT 

(26 of 1925) 

•— s - 2 aod Sch. Art. 3, Rr. 6, 8, Ait. 7—Bill of 
lading — Condition of notice iu writing of every 
claim—Applicability and validity of condition. 4 Sau 
L R 192; A I R 1951 Sau S3, Overruled. AIR 1958- 
Sau 32 (FB). 


-S. 4—Deed-Construction-Bill oftlading. 

Where a shipping company accepted goods for 
shipping under a bill of lading which slatea ‘\h© 
company will not be liable for gold, silver, bullion .. _ 
or beyond the amount of Rs. 500 for aiiy one packago 
unless a declaration of the value of such goods has 
been made prior to shipment and a special shipping 
order granted for the same.” 

a H l™ J hat the WOtds " 0r beyond the amount o* 
its. 5UU tor any one package” were not to be read 
ejusdem generis with the words ‘gold, silver, bullion, 
etc. , preceding them. Therefore goods of any descrip¬ 
tion would bave to be declared before shipment and 
the special order for shipping had to be obtained if 
the package exceeded Rs. 500 in value. In the ab¬ 
sence of the same the liability of the shipping com. 

100 Can!^ 45 exceed the amount °* Rs - 500- 11957> 


Rill ?• 1 01 Ia j g ~~ Law bating lo stated - 

8 u ? i not £ iawn , up iQ set, despatched to 
f ° cki 8066 ’ but ,0 ? t- “Copy of bill of lading presented 
to shipowner a long time after period of limitation 

M advers L e claim bad elapsed-No adverse 

fir 7nT d0 u U,lDg thal P er *°d—Shipowner's demand 

/rii!v«S n IT«, ,S iiA^ ca !°5 able - AIR 195 5 NUC 
(Lai) 4502=ILR (1956) 2 Cal 600. 

1 3 “ Mercantile Custom-Bill of 

ladlDg-Nature of document - Duties and liabilities 

of owner of ship-Liability due to loss during vovage 
distinguished. A I R 1961 Mad 442 (DB). 8 

S< ** ***• 3 — Contract Act (1872), S. 28 -Bill 0 f 

f&WifcfiSsa. 8 - as - sssulr i79 = 

- b Con r di t t n B of 8 noUoTiJ 7, “J" ol 

195LSau83 ll O b,lily i^f d c alld ^ y ° f condi * 0 “* A lit 
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CARRIAGE OF GOODS BY SEA ACT (1925), Sch , Art. 3 


® —Sch. Art. 3, Art 7, Rr. 6, 8 and S. 2 — Bill of 
lading — Condition of notice in writing of every 
claim-Applicability nnd validity of condition. AIR 
1951 Sau 83, Overruled. See Carriage of Goods by 
Sea Act (29 of 1925), S 2. AIR 1953 Sau 32 (FB). 

-Sch. Art. 3, R. 8. Art. 1 (c) — Plea in written 

statement that claim for loss by plaintiff should have 
been mace within one month of arrival of steamship 
as provided in bill of lading —Answer by plaintiff that 
such condition was void under Art. 2, R. 8 -- Held 
defendant should have countered plaintiff’s plea by 
saying that that rule would not apply because the 
goods were not goods as fell within the definition of 
the term ‘goods’ in cl. (C) of Art. 1. See Carriage of 
Goods by Sea Act (1925), Sch. Art. 3, R. 8. AIR I960 
Bom 416. 

-Sch. Art. 4, Rr. 2, 1—Negligence in stowing and 

carrying goods during voyage — Liability for loss or 
damage—Burden of proof. See Carriage of Goods by 
Sea Act (1925), Sch. Art. 4, R. 1. AIR 1959 Cal 479. 


CARRIERS ACT (3 of 1365) 


-Ss. 2, 8, 6 and 9 — Plaintiff purchasing bags of 

betel nuts from place in Pakistan — Consignment 
booked with defendants — Goods Forwarding Note 
executed — Loss in transit on railway other than 
defendants — Defendants held were common carriers 
for place falling beyond their transport system and 
were principals and Dot agents of other railway— 
Defendants having failed to lead evidence to rebut 
presumption unber S. 9, suit held must be decreed 
in full—F. A. No. 106 of 1955 dated 10-10-1902 (All), 
Overruled See Carriers Act (1805), S. 8. I L R (1965) 
2 All 150=AIR 1966 All 260. 


-S. 2-Air way -Carrier by air-Indian Air Lines 

Corporation-Carriage of goods by air inland—Liabi¬ 
lity for damage to goods — Law applicable — Not 
governed by Carriers Act, 1865, or Contract Act, 
1872, but by English Common Law as administered 
in India—Exemption from liability for negligence by 
special contract. AIR 1961 Cal 383. 

—S. 5-Scope and applicability—Agent of owner is 
not entitled to benefit of liability of carrier under 
S. 8 — Suit by agent on basis of S. 8, not maintain¬ 
able even though no objection-to maintainability is 
raided in written statement—Civil P. C. (1908/, O. 8, 
R. 2. AIR 1964 Andh-Pra 71 (Pt A). 


—Ss. 6, 8, 2 and 9 — Plaintiff purchasing bags of 
>etel nuts from place in Pakistan — Consignment 
>ooked with defendants — Goods Forwarding Note 
ixecuted—Loss in transit on railway other than defen- 
lants — Defendants held were common carriers for 
)lace falling beyond their transport-system and were 
irincipals and not agents of other railway — Defen- 
lants having failed to lead evidence to rebut pre- 
umption under S. 9, suit held must be decreed in 
ull-F. A. No. 166 of 1955 dated 10-10-1902 (All), 
Overruled. See Carriers Act (1805), S. 8. I L R (1965) 
5 All 150=A!R 1960 All 260. 

-S. 8-Common carrier - Liabilities of — Goods 

ost through negligence of carrier—Liable for loss or 
iamage. AIR 1964 Punj 318. 

-S. 9-Plaintiff purchasing bags of betel nuts from 

jlace in Pakistan-Consignment booked with deien- 
lants - Goods Forwarding Note executed - Loss in 
ransit on railway other than defendants-Defendants 
leld were common carriers for place falling beyo 
heir transport system and were principals and not 
igeDts oi other railway — Defendants having failed 
o lead evidence to rebut presumption under b.w. 
iuit held must be decreed in full “, F - A c No p 16 ? ? 
L955 dated 10-10-1902 (All). Overruled See Carriers 
\ct (1865', S. 8. I L R (1965) 2 All 150 = AIR 1966 
Ml 260. 


-Ss. T 9, 8—Suit tor damages to goods entrusted for 

carriage — Damage due to accident — Destruction of 
goods—Carrier when agent of necessity due to emer¬ 
gency-Onus of proof—(Evidence Act (18721, Ss. 101- 
104). See Carriers Act (1865), S. 8. AIR 1958 Assam 
115. 

-S. 9 —Railways Act (1890), S. 75 — Suit for 

d images for loss of goods in transit — Measure of 
damages — Remote damages cannot be taken — (Con¬ 
tract Act (1872), S. 73). See Railways Act (1890), 
S. 75. AIR 1957 Pat 328. 

-Sch.—Railways Act (1890', S. 75 and Sch. II, 

Cl. (m)—Suit for damages for loss of goods in transit 
— Defence that goods were shawls which consignor 
had not declared — Question whether goods were in 
fact shawls—Determination of—Meaning of ‘shawls’ 
—(Words and Phrases — ‘Shawls’). See Railways Act 
(1890), S. 75. AIR 1957 Pat 328. 


CASE 

Cognizable. 

—Meaning of. 

See Criminal P. C. (1898), S. 4(l)(f). 

Connected case, judgment in. 

See Criminal P. C. (1898), S. 07. 

Meaning of. 

See (1) Civil P. C. (1908), S. 115. 

(2) Criminal P. C (1898), S. 528. 

Non-cognizable. 

—Meaning of. 

See Criminal P. (1898), S. 4(l)(n). 


pecial case. 

-Statement of, for opinion of Court. 

See Civil P. C. (1908), S. 90 and O. 30. 

tatement of. 

-At beginning of hearing of suit. 

See Civil P. C (1908), O. 18, R. 2. 

-For opinion of High Court, by Income-tax Appel¬ 
late Tribunal. 

See Income-tax Act (1922), S. 60. 

-For opinion of High Court. 

See Civil P. C. (1908), S. 113. 

ummons case. 

-Adjournment. _ _ _ 

See Criminal P. C. (1898), S. 244. 

Se/criminal P. C. (1898), Ss. 233, 241, 242, 221. 

t ;cXSai P d “ Ss. 245, 248, 243. 

'sm Criminal P. C.(1898), S. 244. 

-Examination of accused. 

See Criminal P. C. (1898), Ss. 244 and 342. 

-Hearing of complainant. 

See Criminal P. C. (1898), S. 244. 

-Toint trial of summons and warrant cases. 

See Criminal P. C. (1898), S. 241. 

-Plea of accused. _ 

See Criminal P. C. (1898), S. 242. 

-Trial of. 

P. C. (1898), Ss. 241 and 242. 

See Criminal P. C. (1898), Ss. 4 (l)(v), 241, 245,247. 

Withdrawal of complaint. 

See Criminal P. C. (1898), S. 248. 

'lee Criminal P. C. (1898), Ss. 526, 439, 527, 526A, 
349, 340, 350. 

Warrant case. 

See Criminal P. C. (1898), S. 4(1)(b). . 

-Procedure when case instituted on police report. 

See Criminal P. C. (1898), S. 251-A. 

'lei Criminal P. C. (1898), Ss. 256, 257 and 258. 
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CASE — Withdrawal of 


—Charge. 

See Criminal P. C. (1898), S. 254. 
—Commencement of. 

See Criminal P. C. (1898), Ss. 252, 350 and 430. 
—Defence. 

See Criminal P. C (1898), S. 250. 

— Discharge of accused. 

See Criminal P. C. (1898), Ss. 253, 259. 

Withdrawal of. 

See Criminal P. C. (1898), S. 528. 

CASE DIARY 

See Criminal P. C. (1698), S. 162. 

CASE LAW 

See Precedents. 

CASTE DISABILITIES REMOVAL ACT 

(21 of 1850) 

——S. 1 — Special Marriage Act (1872\ Ss. 22, 23, 24 
—Marriage under—Effect on coparceners—Right of 
survivorship is extinguished. See Special Marriage 
Act (1672', S. 22. AIR 1955 Madh-Bha 148, 


CATTLE TRESPASS ACT (1 of 1871) 

— Ss. 10, 22 — Seizure of cattle, conditions for — 
Mere trespass without damage — Does not justify 
seizure — However for seizing cattle under S. 10 
major damage not necessary — Need for seizure ol 
Settle stressed. See Cattle Trespass Act (1871), S. 22 

ILR (196o) Cut 490=31 Cut L T 1127= A I R I960 
Orissa 191. 

" ?*• 20 aa( * 22—Inquiry under S. 20—Nature of— 

Result is not acquittal or conviction - Order holding 
JfSJ® Wrongful-Revision lies - Criminal P. C. 
(1898), S. 439. A I R 1951 Nag 287. 

—S. 20-Penal Code (1890), Ss. 90, 97. 378-Illegal 
seizure of cattle -There is right of private defence of 

F? P ona r ' &***£P°** S - "• 1963 (l) Cri 
L J 308= AIR 1903 Orissa 52. 

—>S. 20—Complaint to Magistrate not competent to 
receive it-Expiry °f p0r i o d of 10 days-Applicability 

s.uiiaiToLXr Ac! ,190S >' 

—S. 22—Criminal P. C. (1898), Ss. 173, 101. 155— 
statements of witnesses taken during investigation of 
non-cogmzable offence under S. 22, Cattle Trespass 

nsofii A c CU , S £ d 0 ?JL i iI?i t ?. copies “ See Criminal P. C. 
476 ’ S * 173 ' 1990 Cfl L 1 1421 = A 1 R I960 Bom 

r--Ss. 22 and 20—Inquiry under S. 20-Nature of— 
Result is not acquittal or conviction - Order holding 

(K? Q°ioTS g U ^T, P 0v i siOQ ii e s—Criminal P. C. 

®4iB195L N.g‘287. Tr “ PaSS A °' <l °' 18711 ' 

~Ss 22,10 - Seizure of cattle, conditions for— 
Mere trespass without damage — Does not justify 
seizure — However for seizing cattle under S. 10. 
major damage not necessary — Need for seizure of 
cattle stressed. RR (1905) Cut 490 = 31 Cut LT 
U27=A I R 1900 Orissa 191. M 

~Ss. 22, 20-Order of compensation by Magistrate 

imtii Sol!»7 2 s^ 

=m mTo'Usl'ti 0 ' wn s ■ 20 - 52 c ‘‘ L J 15 

~S. 22 — Order under — Panchayat Samiti undor 

PM order M* l ^ “ '“^dietloD to 

pass order of nature provided under S. 22 See Pan 
Bai y LvV 7 480? thai1 Panchayat Act * 21 1953). 1905 

--—S. 24 — Penal Code (1800), Ss. 323 and 34 — 

Sfeftss&ass **-^ 


—S. 24—Order under — Difference in nature. See 
Cattle Trespass Act (1 of 1871), S. 22. A I R 1951 Nag 
287. 

—S. 24 -Penal Code (I860), Ss. 90, 97, 378—Illegal 
seizure of cattle—There is right of private defence ot 
property. See Penal Code .1800), S. 90. 1963 (I) 
CriL J 308= A I R 1993 Orissa 52. 


CAUSE OF ACTION 

Absence of. 

See Civil P. C. (1908), O. 1, R. 13, O. 2, R. 2. 

Account, suit fnr. 

See Civil P. C.(1908), S. 23. 

Administrative suit. 

See Civil P. C. (1908), S. 20. 

Amendment of plaint. 

See Civil P. C. (1908), O. 0, R. 17. 


Bar of subsequent suit. 

See Civil P. C. (1908), S. 11. 

Continuing limitation. 

See (1) Limitation Act (1903), S. 22. 

(2) Limitation Act (1908), S. 23. 
Contract, suit on. 

See Civil P. C.(1908), S. 20. 

Different causes of action. 

See Civil P. C. (1908), O. 2, R. 2. 

Foreign territory, cause of action arising in. 
See Civil P. C. (1908), S. 20. 


Joinder of 

Sea CivilIP. C. (1908). O.l, R. 3 and 0.2, Rr. 3 

and 4. 

—Alternative claims. 

See Civil P. C. (1908), O. 2, Rr. 3 and 5. 
—Alternative claims. 

See Civil P. C. (1908), O. 2, R. 5. 

—Counter claim. 

See Civil P. C. (1908), O. 2, R. 4. 

—Immovable property, suit for. 

See Civil P. C. (1908), O. 2, R. 4. 

—Inconsistent titles. 

See Civil P. C.(1908), O. 2, R. 3. 

—Mis-joinder. 

See Civil P. C. (1908), O. 2, R. 3. 

-Properties in different jurisdiction. 

See Civil P. C. (1908), S. 17. 

—Rules as to. 

See Civil P.C (1908), O. 2, R. 3. 
several defendants or several plaintiffs. 


Alternative claims. 

See Civil P. C. (1908), O. 2, R. 3. 
Non-disclosure. 

—Rejection of plaints. 

See Civil P. C. (1908), O. 7, R. 11. 
Particulars In plaint. 

See Civil P. C. (1908), O. 0, R. 0; O. 7, Rr. 1, 
Place of. 


5, 11. 


See Civil P. C. (1908), S. 20. 

Pleading. ] 

See Civil P. C. (1908), O. 0, R. 2. 
Bight to sue* 

See Civil P. C. (1908), O. 33, R. 15. 
Survival of. 

See Civil P. a (1908), O. 22, Rr. 2,11 
Splitting of, 

See Civil P. C. (1908), O. 2, R. 2. 

Statement as to, in plaint. 

See Civil P. C. (1908), O. 7, R. 1. 

Suit by or against firm. 

See Civil P. C. (1908), O. 30, R, 1. 
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Suit for damages for malicious piosecution. 

See Civil P. C. (1908), S. 19. 

CAUSING DISAPPEARANCE OF EVIDENCE 
See Peoal Code (1860), S. 201. 

CAVEAT 

See Succession Act, 1925, S. 292. 


CFNTR AL CIVIL SERVICES (CLASSIFI¬ 
CATION, CONTROL AND APPEAL) 

RULES (1957) 

—— Rr. 15. IS — Scope — Conviction only for con¬ 
tempt of Court — Dismissal for contempt of Court 
and also for offence of forgery—R. 15 was attracted. 
1965 Pun L R (Supp) 453 = AIR 1966 Funj 447. 

-R. 15 (10)—Corstitution of India — Arts. 311 (2) 

and 309 — Reasonable opportunity to show cause 
against proposed punishment — Denial of — Non- 
compliance with sub-r. (10) of R. 15 of Central Civil 
Services (Classification, Control and Appeal) Rules, 
1957—Effect. See Constitution of India, Art. 311 (2). 
AIR 1963 Punj 390. 

— R. 15 -Reasonable opportunity to show cause — 
Petitioner not supplied with copies of first informa¬ 
tion report, statement of witnesses and not allowed 
assistance of legal adviser and hand writing expert— 

Held petitioner was not given reasonable opportunity 
of showing cause against his removal — Constitution 
of India, Art. 311 (2). 1965 Pun L R (Supp) 456. 

-R. 15 — Constitution of India, Art. 311 12) — 

Central Civil Services (Classification, Control and 
Appeal) Rules, R. 15—Framing of charge by another 
officer with approval of disciplinary authority. See 
Constitution of India, Art. 311 (2). AIR 1962 Tripura 
15. 

— fi. 17 — Joint inquiry — Provision is merely en¬ 
abling one — Does not clothe the servant with any 
right to insist upon Joint enquiry. (1963) 6 Fac L R 
38 (Cal) = (1963) 1 Lab L J 698. 

-R r . 18, 15 — Scope — Conviction only for con¬ 
tempt of Court — Dismissal for contempt of Court 
and also for offence of forgery— R. 15 was attracted. 
See Central Civil Services (Classification, Control and 
Appeal) Rules (1957), R. 15. 1965 Pun L R (Supp) 
453 = AIR 1966 Punj 447. 

-R. 55 — Constitution of India, Art. 311 (2) — 

Service Rules — Non-compliance with — Effect — 
Civil Service* (Classification, Control and Appeal) 
Rules, R. 55 — Case to which Art. 311 (2) is held not 
applicable — Still non-compliance with R. 5o will 
invalidate discharge. See Constitution of India, 
Art. 311(2). AIR 1961 Pat 339. 


CENTRAL CIVIL SERVICES (SAFEGUARD¬ 
ING OF NATIONAL SECURITY) 

RULES (1953) 

_R. 4—R. 3 requires rational connection between 

conduct of Government Servant and subversive 
activity - Such nexus absent - Order of compulsory 
retirement will be set aside - Compulsory, retirement 
3 n ground of association with R. S. S. Junctions 
Ground does not by itself show that Government 
servant was engaged in association with otbersin 
subversive activities. See Central Civil Services (Safe¬ 
guarding of National security) Rules (l«o3), R. 3. 
1965 Pun L R (Supp) 219. 

CENTRAL CIVIL SERVICE (TEMPORARY 
SERVICES) RULES (1949) 

-R. 5-Notice terminating the services of employee 

issued by competent authority - Notiee followed by 
order of discharge from service made by Appellate 
mthority though no appeal was pending before him 


— Appeal by petitioner for reconsideration of order 
of discharge — Appeal dismissed — Held the appel¬ 
late authority by his previous performance rendered 
himself unworthy as an appellate tribunal aud hence 
his order should not he sus:ained—Natural Justice. 
(1965) 11 FLR 191 (Cal). 

-R. 6—Constitution of India. Art 311 — Question 

whether Government servant in temporary service is 
entitled to safeguard provided by Article — Duty of 
Court is to enquire whether he is to be deemed to be 
in quasi-permanent service aud not whtther he is 
holding temporary post in substantive capacity. See 
Constitution of India, Art. 311, AIR 1955 Punj 229. 

-R. 49—Constitution of India, Ait. 311 — Perma¬ 
nent Government servant holding temporary post in 
substantive capacity-Transfer to post carrying lesser 
pay without being afforded reasonable opportunity 
ot showing cause — There is no contravention of 
Fundamental Rules. See Constitution of India. Art.311. 
AIR 1955 Punj 229. 

CENTRAL EXCISE RULES (1944) 


—F. 9-Constitution of India, Art. 20 (3) — Protec¬ 
tion under — When open — A making admission on 
date of search — Show cause notice for action under 
Rr. 9 and 52-A of Central Excise Rules issued after 
fortnight-Held there was no violation ot Art. 20 (3). 
See Constitution of India, Art. 20 (3), 1963 12) 
Cri L J 279 = AIR 1963 Ker 241. 

-R. 10A - Validity — Machinery for collection of 

duty retrospectively— Provision for. See Dhoties (Ad¬ 
ditional Excise Duty) Act (1953). AIR 1956 Pat 131. 


—-R. 52—Central Excises and Salt Act (1944', Ss. 3, 
, 7 and 37—Rules under S.37, Rr. 52, 17tt (3-A) 
icence to heir of deceased licensee in actuil posses- 
on coupled with direction by Excise Authorities 
:opping clearance of goods — Direction illegal — 
cope ot proviso to R. 178 (3-A). See Central Excises 
nd Salt Act (1944), S 3. AIR i960 Assam 207. 

—R. 52-A — Constitution of India, Art. 20 (3) — 
rotectioo under — When open — A making adrols- 
on on date of search— Show-ciuse notice tor action 
nder Rr. 9 and 52-A of Central Excise Rules issued 
Iter fortnight-Held there was no violation of 
.rt. 20(3). See Constitution of Iadia, Art. 2 U 13). 
963 (2) Cri L J 279 =AIR 1903 Ker 241. 

_Rr. 140 and 215—Sea Customs Act (1878), S. 189 

-Appeal against order demanding from P certain 
uty in respect of tobacco found deficient—Appellate 
uthonty directing P to deposit duty within specified 
eriod and stating further that failure to do so would 
esult in dismissal of appeal tor non-compliance with 
; 189 -P filing petition to issue writ directing ap- 

.ellale authority to dispose of appeal without reter- 

oce to S. 189 and R. 215-Held, on facts, that S. 189 
/as applicable—Adaptation ol S 189 in R. 2lo under 
12 was not in conflict with right of appeal under 
I* 35 because S. 189 did not prohibit filing of appeal 
ior made deposit of duty a condition precedent tor 
uch filing but merely put limitations thereon. 
S T C 144, Disting 40 M L J 308 and (18. D L R 3 
) B D 1, Ref. As S. 189 could not be said to be 

idyODd powers of Legislature, S. 1- adapting S. _ 

Q R. 215 was also not beyond legislative P 0 * er 
1.215 was in contoimity with provisions ot b. i/, 
ame having been incorporated in Rules ot 1»4 
zhich were duly notified- Contention that as bond 
vas executed by P under R. 140, notice asking him 
o deposit duty was bad was not tenable becaus 
iond was executed to satisfy requirements otR.HU 
nd P never communicated appellate a ^ lho ^ Y . 
ike i>roceedincs under that security. See Central 
ixcises ami Salt Act (1944,. S. 12. 1LH (1963) Audh 
ra 42 IDB). 


CENTRAL EXCISE RULES (1944), R. 160 
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_Rr, 160 and 151 (c)—Central Excises and Salt Act 

<1944), S*. 14 and 33 — Superintendent ot Central 
Excise visiting petitioner’s warehouse and detecting 
substitution ot crushed leaves ot tobacco by stems — 
Detailed enquiry held by Inspector — Jurisdiction of 
Superintendent to hold quasi-judicial eiquiry against 
petitioner. See Central Excises and Salt Act (1944), 
S. 14. I960 Cri L J 867 = Am I960 All 402. 

-R. 178 (3 A) — Ss. 3, P, 7 and 37 of the Central 

Excises and Salt Act — Licence to heir of deceased 
licensee in actual possession coupled with direction 
by Excise Authorities stepping clearance ol goods — 
Direction illegal-Scope of proviso to B. 178 (3-A). 
See Central Excises and Salt Act (1944:, S. 3. AIR 
1960 Assam 207. 

— R. 201 — Central Excises and Salt Act (194*4*, 
S. 18—Starch under S. 165, Criminal P.C. not com¬ 
plied—Proceedings not invalidated — Hence convic. 
tion and sentence under R. 9 (2) were not illegil and 
void. See Central Excises ana Salt Act (1944), S. 18. 
1963 (2) Cri L J 279 = AIR 1963 Ker 241. 

-R 209—Central Excises and Salt Act (1944), S. 12 

—Delegation ot legislative power—Principles — Dele¬ 
gation of power under S. 12 — Not invalid — Rules 
framed under the power are valid. See Central Excises 
and Salt Act (1944), S. 12. AIR 1961 Ker 93. 

—Pr. 215 and 140—Sea Cus oms Act (1878), S. 189 

— Appeal against order demanding from P certain 
duty io respect of tobacco found deficient — Appel¬ 
late authority directing P to deposit duty within 
specified period and stating further that failure to 
do so would result in dismissal ot appeal for non- 
compliance with S. 189 — P filing petition to issue 
writ directing appellate authority to dispose of appeal 
without reference to S. 189 and R. 215 — Held, on 
facts, that S 189 was applicable — Adaptation of 
S. 189 in R. 215 under S. 12 was not in conflict with 
right of appeal uoder S 35 because S. 189 did not 
prohibit filing of appeal nor made deposit of duty a 
condition precedent for such filing but merely put 
limitations thereon: 4 S T C 144, Disting, 40 Mad L J 
o08 and (1877) L R 3 Q B D l, Ref.-As S. 189 could 
not be said to be beyond powers of Legislature, S. 12 
adapting S. 189 in R. 215 was also not beyond Legis¬ 
lative power—R. 215 was in conformity with provi¬ 
sions of S. 12, same having been incorporated in 
Rules of 1944 which were duly notified—Contention 
that as bond was executed by P under R. 140, notice 
asking him to deposit duty was bad was not tenable 
because bond was executed to satisfy requirements of 

R. 140 and P never communicated appellate autho¬ 
rity to take proceedings under that security. See 
Central Excises and Salt Act (1944), S. 12. ILR 
(1903) Andh Pra 42 (DB). 

—B. 228-A — Central Excises and Salt Act (1944), 
o. 35 — Scope — Powers of appellate authority under 
tne section are much wider-Finality of order—Order 
by appellate authority vacating the original order — 
Absence of specific direction in the order — De novo 
proceedings cannot be started by Collector alter the 
order — Analogy between powers under the section 
and under Art. 226 of the Constitution cannot be 
drawn. See Central Excises and Salt Act (1944) 

S. 35. AIR 1964 Mad 111. ' V ' 

CENTRAL EXCISES AND SALT ACT 

U of 1944) 

• —Ss. 2 (a) and 3 (l)-Finance Act (1950), Ss. 13, 
ii -prjcfponding Law - Robkar issued by Jflas-i- 
Vbas, Patiala State on 6-2-1919 is not law cones- 
ponding to Central Excises and Salt Act (1944), See 

i S (1950) ’ Sl 13 * (1982 > 2 S CR 942=(1963) 
1 S C J 337= AIR 1966 S C 805. V ** 

~S. 2 (j)—Constitution of India, Sch. VII, List 1 
Entries 54 and 58 - Marwar Land Revenue Act (40 


of 1949), S. 231 - “Mineral” in S. 231 includes 
salt wherever produced. See Constitution of India, 
Sch. VII. List 1, Entry 54. AIR 1957 Raj 213. 
a —S. 3 (1)—Corresponding law — The provisions 
of S. 3(1) and S. 2(d) of the Central Excises and 
Salt Act (1944) read together limit the operation of 
the excise law to commodities enumerated in the first 
schedule and salt. See Finance Act (1950', S. 13. 
(19631 1 S C J 337 = (1962. 2 S C R 942 = AIR 1966 
S C 805. 

— c s. 7, 6 and 8, 9 — Central Excise Rules (1944), 

R. 178—Tobacco license — Nature of licensee doing 
business in partnership — Failure to report names of 
partr.e s — Penalty for breach ot rule — Legality of 
partmiship — Test. See Central Excises and Salt Act 
(1944), S. 6. AIR 1957 Mad 186. 

-S. S—Bihar and Orissa Excise Act (2 of 1915), 

S. 47 (a) and (f) — “Possesses any excisable article — 
Excisable article in custody of wife on husbanc’s 
behalf is not in her possession. See Bihar and Orissa 
Excise Act (2 ot 1915) S. 47 (a). 1961 (2) Cii L j 
265 (1)=AIR 1961 Pat 327. 

-S. 9 (s)—Bihar and Orissa Excise Act (2 of 1915), 

S. 47 (ii and (!) — “Possesses any excisable article — 
Excisable article in custody of wife on husband’s 
behalf is not in her possession. See Bihar and Orissa 
Excise Act (2 of 1915), S. 47 (a). 1961 (2) Cxi LJ 
265 li]=AIR 1961 Pat 327. 

-Ss 12 and 35—Central Excise Rules (1944), Rr. 140 

and 215 — See Customs Act (1878), S. 189 — Appeal 
against order demanding from P certain duly in res¬ 
pect of tobacco tound dtficient — Appellate authority 
directing P to deposit duty within specified period 
and stating further that failure to do so would result 
in dismissal of appeal for non-compliance with S. 189 
—P filing petition to issue writ diiecting appellate 
authority to dispose of appeal without reference to 
S. 18y and R. 215—Held, on facts, that S. 189 was 
applicable — Adaptation of S. 189 iu R. 215 under 
S. 12 was not in conflict with right of appeal under 
S. 35 because S. 189 did not prohibit filiug of appeal 
nor made deposit of duty a condition precedent for 
such filing but merely put limitations thereon: 4 STC 
144, Disting; 40 Mad L J 808 and (1877) L R 3 Q B D 
1, Ref.—As S. 189 could not be said to be beyond 
powers of Legislature, S 12 adapting S. 189 in R. 215 
was also not beyond legislative power — R. 215 was 
in conformity with provisions of S. 12, same having 
been incorporated in Rules of 1944 which were duly 
notified-Contention that as bond was executed by P 
under R. 140, notice asking him to deposit duty was 
bad was not tenable because bond was executed to 
satisfy requirements of R. 140 and P never communi¬ 
cated appellate authority to take proceedings under 

,n«5 ecurit y “ Constitution of India, Art. 245. ILR 
(1963) Andh Pra 42 (DB). 

"— S * 3 d “Constitution of India, Art. 226—Writ peti¬ 
tion — Remedy of appeal and revision available — 
Absence of good ground lor by-passing remedy of 
appeal — Petition should be dismissed. See Constitu¬ 
tion of India, Art. 226. AIR 1965 All 305. 

—-Ss. 35 and 12—Central Excise Ru)es(1944), Rr 140 
and 215 — Sea Customs Act (1878), S. 189 — Appeal 
against order demanding from P certain duty in res- 
pect of tobacco found deficient—Appellate authority 
directing P to deposit duty within specified period 
and statipg^iurther that failure to do so would result 

c ,co miS n a L ot appeal ,0 * non-compliance with 
~ fu ■ g p8t \ tlon t0 k sue writ directing ap. 
pellate authority to dispose of appeal without refer- 
ence to S. 189 and R. 215 — Held, on facts, that 

R of? W 3 S W I i cable “ Adaptation of S. 189 in 
R. -15 under S. 12 was not in conflict with right of 

flKif UDder ?* 35 be j au j e S * 189 d * d not prohibit 

filing ot appeal nor made deposit of duty a condition 
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precedent for such filiDg but merely put limitations 
tbereoD: 4 S T C 144, Disting; 40 Mad L J 308 and 
(1877) L R 3 Q B D 1, Ref.—As S. 189 could not be 
said to be beyond powers of legislature, S. 12 adapt¬ 
ing S. 189 in R. 215 was also not beyond Legislative 
power—R. 215 was in conformity with provisions of 
S. 12, same having been incorporated in Rules of 
1944 which were duly notified — Contention that as 
bond was executed by P under R. 140, notice asking 
him to deposit duty was bad was not tenable because 
bond was executed to satisfy requirements of R. 140 
and P never communicated appellate authority to 
take proceedings under that security. See Central 
Excises and Salt Act (1944), S. 12. I L R (1963) Andh 
Pra 42 (DB). 

—S. 37—Penal Code, Ss. 352, 392-Illegal and un¬ 
authorised seizure of account books from factory by 
Excise Department Officer—Owner does not commit 
offence under S. 392 in recovering them — If lorce is 
used in recovering books case falls under S. 354— 
Agent’s possession is principal’s possession. See 
Penal Code (I860), S. 352. 1965 (2) Cri L J 582= 
AIR 1965 All 543. 

-Ss. 37 and 40 (2)—Central Excise Pules, R. 223A— 

Illegal levy of assessment—Refund—Suit for—Main¬ 
tainability — Difference in weight of tobacco due to 
evaporation or dryage — No duty can be collected on 
the difference—Only percentage of difference allow¬ 
ed by taxing authority — Duty collected not in ac¬ 
cordance with R. 223-A — Suit for refund maintain¬ 
able. See Central Excises and Salt Act (1 of 1944), 
S. 40 (2). A I R 1961 Andh-Pia 540. 

-Ss. 37, 3, 6 and 7—Rules under S. 37, Rr. 52, 178 

(3-A)— Licence to heir of deceased licensee in actual 
possession coupled with direction by Excise Authori¬ 
ties stopping clearance of goods—Direction illegal— 
Scope of proviso to R. 178 (3-A). See Central Excises 
and Salt Act (1 of 1944),-S. 3. AIR 1960 Assam 207. 
9 —Sch. I, Items 13, 12 (as amended by Act, 38 
of I960)—Excise duty—Chargeability is on manufac¬ 
ture, and not on sale, of goods — Manufacture of 
Vanaspati — Raw oils purified in process but not deo¬ 
dorised — Not chargeable under item 12 as‘refined 
oil’—Not also covered by .expression “non-essential 
oils” or by ‘‘all sorts” in item 12—'Goods’ and ‘Manu¬ 
facture’ — Meaning of. See Central Excises and Salt 
Act (1 of 1944), Sch. 1, Item 12. AIR 1963 S C 791. 

C. P. AND BERAR ANIMAL PRESERVA¬ 
TION ACT (52 of 1949) (AS AMENDED 
BY M. P. ACTS 23 of 1951 and 10 

of 1956) 

•-S. 4 and Preamble — Constitution of India, 

Art. 25(1)—Scope — Bihar Act 2 of 1956, U. P. Act 1 
of 1956 and C. P. and Berar Act 52 of 1949, whether 
hit by Article. See Constitution of India, Art. 25 (1). 
A I R 1958 S C 731. 

C. P. AND BERAR COURTS ACT (1 of 1917) 

-Ss. 20 (as amended by M. P. Court. (Amendment) 

Act 2 of 1956) — Right of appeal—Nature of-Fetros- 
pective operation of statutes — S. 7 of amending Act 
whether retrospective — Application of maxim ex- 
pressio onius est exclusio alterius — Appeals in pend¬ 
ing ca«es whether to be as provided by old S. 20. 
AIR 1958 Madh-Pra 197. 

C. P. AND BERAR FOREST MANUAL 

m —Vol. 1, Part 4, Chap. 20, R. 5 — Sale of Goods 
Act (1930), Ss. 20 and 25 - Applicability - Auction 
sale of cut timber in forest — Specified goods in deli¬ 
verable state — Price payable in instalments — First 
instalment paid at time of provisional acceptance of 
bid by Divisional Forest Officer — Formal contract 
signed by both Divisional Forest Officer and pur¬ 
chaser sent for acceptance to Chief Conservator of 


forests and delivery of goods made to purchaser— 
Goods destroyed by fire before Chief conservator 
signed contract — Property in goods when pissed to 
purchaser — Liability of purchaser and surety for re¬ 
maining instalments. See Sale of Goods Act (1930k 
S. 20. (1965) 3 S C R 381=AIR 1966 S C 59. 

C. P. AND BER\R HOME GUARDS ACT 

(15 of 1947) 

—-Constitution of India, Art. 311 (2) — Enquiring 
Officer holding charges proved but upon certain 
extenuating circumstances recommending lenient 
punishment—Government agreeing with finding but 
not with recommendation — Notice to show cause 
why notice to show cause against proposed punish¬ 
ment should not be given is not necessary. See Con¬ 
stitution of India, Art. 311 (2). A I R 1961 Madh-Pra 
261. 

C. P. AND BERAR INDUSTRIAL DISPUTES 
SETTLEMENT ACT (23 of 1947) 

9 —S. I (3) — Notification applying Act to all 
industries except ‘‘mines’’—Mines means mining in¬ 
dustry — Head Office of industry is exempted from 
operation of Act — ILR (1963) Bom 280, Reversed. 
(1965-66) 28 F J R 269= AIR 1966 S C 925. 

9-S. 16—Scope—Reinstatement on wrongful dis¬ 

missal exists de hors S. 16 — Bombay Relief Under¬ 
takings (Special Provisions) Act (96 of 1958), Ss. 3, 4 
—Notification granting exemption under—Effect of— 
S. M. C. No. 315 of 1962, dated 12-8-1963 (Bom. at 
Nag.), Reversed. (1965-66) 28 F J R 249=A IR 1966 
S C 907. 

—Ss. 42, 47 and 57—M. P. Industrial Relations Act 
(27 of 1960), S. 112 — Scope — Offence committed 
under Act 33 of 1947—Complaint filed after repeat of 
the Act — Effect — Jurisdiction of Magistrate. See 
M. P. Industrial Relations Act (27 of 1960) S. 112. 
1962 M P L J 1098. 

-Ss. 47, 42 and 57-M. P. Industrial Relations Act 

(27 of 1900). S. 112—Scope- Offence committed under 
Act 33 ol 1947 — Complaint filed after repeal of the 
Act—Effect — Jurisdiction of Magistrate. See M. P. 
Industrial Relations Act (27 of 1960), S. 112. 1962 
M P L J 1098. 

-Ss 57, 42, and 47-M. P. Industrial Relations Act 

(27 of 1900), S. 112 —Scope-Offence committed 
under Act 33 of 1947 -Complaint filed after repeal of 
the Act - Effect - Jurisdiction of Magistrate. See 
M. P. Industrial Relations Act (27 of 1960), S. 112. 
1962 M P L J 1098. 

-Sch. II, Item (3), Ss. 16 (2), 31 (1), 42, and 49 - 

Discharge from service of employee after one month s 
notice—It does not amount to dismissal within mean¬ 
ing of Sch. II, Item (3) - Reinstatement of emp oyee 
— Labour Commissioner cannot reinstate employee 
under S. 10 (2) - Section 42 does not apply - No 
standing orders framed—Effect of—Actual discharge 
and not motive behind discharge to be considered. 
See C. P. and Berar Industrial Disputes Settlement 
Act (23 of 1947), S. 16 (2). AIR 1961 Madh-Pra 351. 

C. P. COURT OF WARDS ACT (24 of 1S99) 

_S. 19 (1) (c)— Damages — Negligence—Evidence 

and proof — Suit against Court of Wards. See Tort. 
AIR 1957 Madh Pra 78. 

C. P. GENERAL CLAUSES ACT (1 of 1914) 

-S. 13 — Tenancy Laws — Berar Regulations of 

Agricultural Leases Act (24 of 1951). S. 8—Power to 
graut time over and over again. See Tenancy Laws 
Berar Regulation of Agricultural Leases Act (24 ox 
1951), S. 8. A I R 1950 Nag 174. 

-S. 20 — C. P. and Berar Municipalities Act (2 of 

1922), S. 57 — Supersession order— Amendment ot 


C. P. GENERAL CLAUSES ACT (1 of 1914), S. 28 
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Ad order of supersession under S. 57 (2) for a specifi¬ 
ed period, once passed, cannot be subsequently 
amended by the Provincial Government. See Muni¬ 
cipalities — C. P. and Berar Municipalities Act (2 of 
1922), S. 57. AIR 1951 Nag 181. 

• —S. 28 (3) (i) — Houses and Rents — C. P. and 
Berar Regulation of LettiDg of Accommodation (Ex¬ 
tending) Ordinance (4 of 1947), S. 1 — Date of com¬ 
mencement—Governor-General’s assent not published 
—Effect. See Houses and Rents—C. P. and Berar Re¬ 
gulation of Letting of Accommodation (Eitending) 
Ordinance (4 of 1947), S. 1. AIR 1951 Nag 94 (FB). 

C. P. LAND REVENUE ACT (2 of 1917) 

-S. 2 (18)—Tenancy Laws — C. P. Tenancy Act 

(1 of 1920), S. 2 (11) — Village Charaundi, Chandra¬ 
pur — Padampur tract Sambalpur area—Gaontias of, 
held are not occupancy tenants of gaonti rayoti lands 
-See Tenancy Laws—C. P. Tenancy Act (1 of 1920), 
S. 2 (11). AIR 1951 Nag 301. 

Ss. 3, 33 (2) (c), 47 (1) and 39—Appeal —Compe¬ 
tency of—Tests are whether (1)authority passingorder 
is Revenue Court and (2) order appealed against is one 
passed under Act or rules made thereunder. See C. P. 
Land Revenue Act (2 of 1917), S. 33 (2) (c). 1954 
Nag L J 131 = AIR 1955 NUC (Nag) 987. 

“ 5.9 Functions of ^Deputy Commissioner — 

Appeal or revision on. AIR 1953 Nag 342. 

—S. 9-A Public Safety — C. P. and Berar Public 
Safety Act (02 of 1948), S. 29—Exercise of power 
under S. 14 (l) by Additional Deputy Commissioner. 

fg P £ u ^ c o Sa * 0, y “ C - P- and Berar Public Saiety Act 
(02 of 1948), S. 29. AIR 1951 Nag 380. 

r t 7T^ 9 A “. De ^ La r- C - P - and Berar Relief of 
Indebtedness Act (24 of 1939), S. 13 (3)-D. C. acting 

under S. 13 (3) acts as Revenue Officer and not as 

persona designate - Powers under S. 13 (3) can be 

SffifS, Deputy Commissioner: A I R 

Nm 342, Dissented from; Misc. Pet. No. 180 of 

S?«°n D ^’ T 12 ' 7 ' 195 MNag) held no longer binding. 
See Debt Laws — C. P. and Berar Relief of Indeb. 

P«2 e 03(FB) 24 ° f 1989),S * 13 l3, ‘ AIR 1958 Madh 

71 Law s —C. P. and Berar Relief of 
Indebtedness Act (14 of 1939), S. 13 (3) - Proceed- 

ingunder S. 13 (3) — Revision on. See Debt Laws — 

l.f,3 « n 3l r AIR R ^ 5 f 3%^2 bted “ eSS A " 

to'have'an g 

ofthn U P D d T f th J S n eCli0n and als0 : «nder S. 104 

M - P* i a ? d Revenue Act, 1917. See M P 
Land Revenue Code (1954), S. 104. 1958 Nag L J 518 
- 61 Bom L B t>0=ILR (1959) Bom 585. J 

~~S. 05-A — Thilcadari tenure acquired out nf faint 

iu “ ds 7 Pa ^Uion amoogst°co-^harers 
Hi ad l r — Grant °f protected status does • not 

of holders 'Inter se’d 
k ,h kadar fot non-payment of rent - 

oifssa 99 . hl>I6rS ‘ re “ 0t eIliDguished - AIR 1852 

by pro,ec,ed 

(QvilV C ° Utt - 

A - P & y ° 0 \ iTzs* 

Obiecton t0 sale - Bar of »A ,E!S&V£a 
S. 128. AIR 1957N., 84. eV “" e Aot 12 °' 1917 )> 
77 St 188 ( 2 > Co)- Cultivating profits 0 f sir and 


khudkast land — Liability of lambardar to render 
account. AIR 1951 Nag 197. 

-S. 220 (n)—Imperfect partition of Mahal— Juris¬ 
diction of civil Court to effect, if exists. AfR 195L 
Nag 297. 

CENTRAL RESERVE POLICE FORCE ACT 

(06 of 1949) 

—Ss. 7 (1\ 16-Evidence Act (1872), S. 25- Police 
officers — Meaning of — Members ot C. R P. Force- 
See Evidence Act (1872), S. 25. AIR 1950 Kutch 1. 

CHABITABLE AND RELIGIOUS TRUSTS ACT 

(14 of 1920) 

■—S. 3 — Charitable trusts — Trustees left wilt 
absolute discretion to choose specific charitable 
objects and to apply fund at such time as they think, 
ht—Trust whether invalid for uncertainty. AIR 195ft. 
Cal 164, 

CHARITABLE ENDOWMENTS ACT 

(0 of 1890) 

-Ss. 4, 5, 2, 10—Educational purpose is charitable- 

purpose- Property held by institution for educational 
purpose-institution registered under Societies Regis¬ 
tration Act, 1800—Effect—Appointment of Treasurer 
in respect of such property under Charitable Endow¬ 
ments Act-Validity-Arts. 19 (1) (g) and 31 of 
Constitution not violated. AIR 1958 Andh Pra 773. 

CHARTERED ACCOUNTANTS ACT 

(38 of 1949) 

Ss. 2 (b), 2 (e) — Industrial Disputes Act (1947k. 

ni,V of* a ?» d 10 r 4 . Indust fi rial dispute—Dispute arising 
o t of f matter relating to firm of chartered accountants 
Profess,°nal work conducted by chartered accoun- 
tant-Compames Act (1956). S. 277 - Powers and 
duties of chartered accountant as auditor- Chartered 
Fna««p tant f ? egU,a 1 tions (1949), Regns. 78 and 79 - 
tan? ?n T nt 0f e , m P lo y. ees to assist chartered accoun- 
! a ? hls work —Firm of chartered accountants 
employees and getting work from then* 

s. 2 o" A U IR i983 Cd 3?o! ri91 DiSP “ ,eS A °' (1947) ’- 

^ , ^° n . duct 7.^conduct by chartered accountant 
in discharge of his duties as liquidator— Misconduch 

imh?/nf° A nn » eCle K d , ^ th P r °tossion and is nofwfthfa 

in respectM liti(cfi S 2! P action C8n b6 ta keu 
(19 4 % R 781 li?rk rl ! ed Accountants Regulations. 

1949) S * Aow ? a * d Accountants Act (38 of 

msNucUl! 45iV and ,ivK 60 Cal w N 91 = 

~ S * 21 ^ (?■ ame nded in 1959) — Forum — 

Official S Tin^% b f 0iDg charle « d accountant, acting as 

S ,a ] Liquidator appointed by High Court- C?af 
mnv in l^. U M “S 1 misa PP'opriating funds of a Com! 
High Court^undfl*^ rvi Pr ^P® r fo ^m for action is the. 

(iM 

lationsuTn.A te p!n^ C S? UIltanls R f gu,ati ons, Regu. 

sssiissssH- 

S- 145 (2). AIR 1950 Cal 414 Paal6S Acl ‘ 19i ^ 
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-Schedule, Cl. (m) and S. 22— Fees based on per¬ 
centage ot profits. See Chartered Accountants Act 
(38 of 1949) S. 22. AIR 1957 Cal 449. 

-Scb., Item (o) (as it stood prior to its amendment 

by Act 15 of 19F9), S. 22 — Misconduct — Banking 
company — Omissions in certificate by accountant on 
profit and loss account-sheet —Failure to state bank’s 
reserve tor bad debts — Certificate silent as to can¬ 
celled shares being partly paid aod what were the 
amounts cf such paid up capital — Silence about 
paid up capital, on the advice of accountant, being 
treated as special reserve and liable to be setoff 
towards capital expenditure over loss — No statement 
by acccuntaut that aforesaid paid amount being 
treated as re>erve for bad debts to be within the 
power of the bank — Auditor’s conduct held covered 
by item (o) and financial statement misleading. See 
Chartered Accountants Act (1949), S. 22. AIR 1960 
Ker 309. 

-Sch , Cl. (q) and S 22 — Gross negligence in the 

conduct of professional duties. See Chartered Ac¬ 
countants Act (1949), S. 22. AIR 1957 Cal 449. 

-Sch. II Part I, items (l), (5). (6) and (7) (corres¬ 
ponding to herns (g), (o), (p) and (q).ot old Schedule) 
aod S. 22 — Misconduct — What is — Auditor ap¬ 
pointed by Company to check Provident Fund 
accounts — Disclosure of irregular transaction to 
company and trustees of Provident Fund — Non¬ 
disclosure in statement of account — No misconduct. 
See Chartered Accountants Act (1949), S. 22. AIR 
1964 Cal 131. 

-Sch. 2. Part I, Cl. 10 (as amended in 1959) — 

“Client”—Meaning of—Company in liquidation is not 
client of liquidator appointed by Court. (1965) ll 
Fac L R 167 = AIR 1966 Cal 46S. 


CHARTERED ACCOUNTANTS REGULA¬ 
TIONS (1949) 

-Regns. 62-A and 62-B and S. 30 (2) (q)-Council 

has not exceeded its rule-making powers in framing 
Regns. 62-A and 62-B. See Chartered Accountants 
Act (1949), S. 30 (2) (q). AIR 1957 Cal 387. 

_Regns. 78, 79 — Industrial Disputes Act (1947), 

S»-. 2 (j) and 10 — Industrial dispute — Dispute aris¬ 
ing out of matter relating to firm of chartered ac¬ 
countants — Chartered Accountants Act (1949), S. 2 
(b) and (e) — Professional work conducted by char- 
tered accountant — Companies Act (1950 , S. -77 
Powers and duties of chartered accountant as auditor 

— Engagement of employees to assist chartered 
accountant in his work - Firm of chartered ac¬ 
countants engaging employees and getting work from 
them carries on industry - Dispute between emplo¬ 
yers and employes of firm can validly be re; * tred 
Industrial Tribunal. See Industrial Disputes Act 
(1947), S. 2 (j). AIR 1963 Cal 310. 

_Regns. 79,78 - Industrial Disputes Act (1947), 

Ss. 2 (j) and ll> — Industrial dispute — D ' s P“ te f 1,1 *' 
ing out of matter relating to firm 2 

countsnts - Chartered Accountants Act l 1949), b. t 
(b) and (e) - Professional work conducted by char¬ 
tered accountant — Companies Act (19oo), S. it U 
Powers and duties of chartered accountant as auditor 

— Encasement of employees to assist chartered 

Industrial Tribunal. See Industrial Disputes Act 
(1947), S. 2 (j). AIR 1963 Cal 310. 

CHILD MARRIAGE RESTRAINT ACT 

(19 of 1929) 

- S . 3 - Alienation - Necessity - Alienation by 

Karta — Substantial portion of consideration repre¬ 


senting expenses of marriage of minor son—Marriage 
though valid, act punishable under law — Alienation 
not supported by legal necessity — Not binding on 
son. AIR 1961 Orissa 104. 

-S 5 — Transfer of Property Act (1882), S. 58 — 

Mortgage — Legality — Contravention of Child Mar¬ 
riage Restraint Act. See Transfer of Property Act 
(1882), S. 58 AIR 1958 Andh Pra 145. 

-S. 5 — De facto guardian — Alienation — Legal 

necessity. See Hindu Law — De facto guardian. AIR 
1956 Bom 250. 

CHIN HILL REGULATION (5 of 1896) 

-Ss. 23, 22, 38 (2), 40 — Application of, to frontier 

tracts by notification — Notification if impliedly 
repealed by Regulation 1 of 1945. See Chin Hill 
Regulation (5 of 1598), S. 22. 52 Cri L J 200= UR 
1951 Assam 47. 

CHRISTIAN M ARBIAGE ACT (15of 1872) 

-Ss. 5 and 4 — Roman Catholic Christians — 

Marriage performed by Schismatic priest is valid — 
Children born out of »uch marriage are legitimate — 
Difference between canon law and the Act pointed 
out. See Christian Marriage Act (1872), S. 4. AIR 
1980 Mad 430. 

S 5 — Maintenance—Syrian Christians—Illegiti¬ 
mate minor children — Right of. 

The personal law relating to Christians in Travan- 
core does not make a father legally liable to maintain 
his children whether they be legitimate or illegiti¬ 
mate. Although the English law, which is applicable 
in cases which are not governed by either the Hindu 
or the Mohammedan law, recognises the duty of the 
father to maintain and educate his children, the Civil 
Courts have no direct means of enforcing this obliga¬ 
tion, so as to compel him to maintain them out of 
property in which they have no interest. The illegiti¬ 
mate minor children of Christian father have a right 
to claim maintenance from bim under the Criminal 
P. C , but no civil Court can give them that relief. 32 
Cal 479, Dissented from. 1952 Ker LT 595 == ILR 
(1952) Trav-Co 850 = AIR 1953 Trav-Co 61 (62, 63) 
(Pt B) (Prs 3 6) (DB). 

-S 8S — Prohibition under personal law invalidat¬ 
ing marriage — Nature of—Roman Catholic husband 
marrying Jew wife - Marriage is valid - Criminal 
P C (18981, S. 488. AIR 1951 C»1 293. 

CINEMATOGRAPH ACT (2 of 1918) ^ 

_Ss 8 and 5-Government orders under S. 5 (3)— 

Nature of — Power of Government to issue directions 
at variance with previous orders. See Cinematograph 
Act (2 of 1918), S. 5. AIR 1957 Andh Pra 513. 

CINEMATOGRAPH ACT (37 of 1952) 

_S 55 ( 4 )—Constitution ot India, Art. 229 -—Terri¬ 
torial ’ jurisdiction of High Court — Order under S. 5 
(4), Cinematograph Act by Ministry of Information 
and Broadcasting, New Delhi, served on petitionerin 
Bombay — Bombay High Court has no jurisdict on 
to entertain petition under Art. 220. See Constitution 
of Iadia, Art. 220. AIR 1955 Bom 381. 

CITIZENSHIP ACT (57 of 1955) 

_S 5 — Scope — Peison coming to India from 

Pakistan on the basis of passport — £ ers0 ? “Vl? 
treated as citizen of Pakistan. See Citizens hi pAct 

(1955), S. 2 (1) (b). 1962 (2) Cri L J 166 = AIR 1962 
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1957, D/- 31-7-1957 (All), Dissent, from. See Consti¬ 
tution of India, Art. 226. AIR 1960 All 637. 

-R. 30—Citizenship Act (1955), S. 9 (2)—Citizen¬ 
ship Rules, R. 30—Civil P. C. (1908), S. 9 - Suit for 
declaration that plaintiff is citizen of India — Civil 
Court’s jurisdiction not barred by virtue of S. 9 (2) 
read with R. 30 of the Citizenship Act. See Citizen¬ 
ship Act (1955), S. 9 (2). A I R 1962 Andh Pra 247. 


-R. 30 — Constitution of India, Arts. 5, 6, 7— 

Citizenship of India—Essentials — Person migrating 
to Pakistan—Position of—Person returning on tempo¬ 
rary visa applying for permission to resettlement— 
Breach of quit order — Validity of prosecution— 
(Citizenship Act (1955), Ss. 9, 10 and R. 30 ; Sch. 3, 
Cl. (4) ) - (Foreigners Act (1946), S. 2 (a) (iii). See 
Cocstilution of India, Art. 5. 1959 Cri L J 561= 
AIR 1959 Andh Pra 241. 

-R. 30—Foreigners Act (1946), Ss. 2 (a), 3, 12 and 

14—As amended by Foreigners Laws (Amendment) 
Act (1957)—Effect of—Person not a foreigner entering 
India on Pakistani passport under Indian Visa for 
limited period upto 30-4-1956 — Overstay in India— 
Order under S. 3 by District Superintendent of Police 
directing him to leave India — Validity — Non-com- 
pliar.ce-Effect. See Foreigners Act (1946), S. 2 (a). 
1959 Cri L J 1416=A I R 1959 Bom 525. 

-R. 30 —Constitution of India, Art. 226- Foreigners 

Act (1946), S. 3 (2), Cl. (c) — Citizenship Act (1955), 
S 9 (2) — Petitioner coming to India on Pakistani 
passport and lor several years overstaying term of 
his visa — Deportation imminent — Petition under 
Art. 226 for writ to postpone deportation for afford¬ 
ing* him opportunity to move Government under 
S 9 (2), Citizenship Act — Not maintainable. See 
Constitution of India, Art. 226. AIR 1960 Madh 
Pra 381. 

_ 30 —Constitution of India, Art. 7-Citizenship 

Act (1955), Ss. 5, 9-Migration, meaning of — Citizen 
of India-Going to Pakistan in 1952 duriDg minority 
—Remaining thereafter attaining majority-Service 
in Pakistan — Return to India in 1955 on temporary 
Pakistani passport and B visa — Application tor per¬ 
manent resettlement in India rejected-He ceases to 
be Indian citizen — Prosecution under S. 14 Foreig- 
s — Accused claiming to be citizen of India 
„, nn nt ask for stay of prosecution. See Constitution 
of India Art. 7. 1961 (2) Cri L J 658 = A 1 K 1961 

Orissa 1“4. 

_Sch 3 —Constitution of India, Art. 7-Migration 

ts nuestion of fact — Petitioner and his wife held 
miarated to Pakistan after the Constitution-Citizen¬ 
ship Act did not apply - They could raise dispute 
«hich Central Government would consider under 
Rule GO ol the Citizenship Rules. See Constitution of 
India, Art. 7. A I R I960 Andh Pra 106. 

_ Sc h 3, Rules under - Scope - The rules of evi- 

^ np() UD der Sch 3 have not a compulsive force, and 
fhough the authority normally would take them into 
accuunt is not strictly bound to do so. AIR 1961 

Mad 129. ee c _ 

A _s c h. 3, Cl. 3 — Citizenship Act (1955), S. 9 

Acquisition of foreign citizenship—Obtaining foreign 
Dassport cannot be regarded as conclusive proof of 
voluntary acquisition of foreign citizenship in all 
cases— S. 9 (2) and R. 30 (2) contemplate inquiry to 
decide whether passport is voluntarily obtained 
Inquiry can be made by Central Government only 
and not bv Courts—Nature of inquiry — Wnt Appeal 
Kn 4finf y i959 dated 17-11.1959 (Mad, Reversed. 
See Citizenshfp Act (1955), S. 9. A I R 1965 S C 

.—Sch. 3, Cls. 3 and 5-Citizenship Act (1955). S. 9 
(2)—Clauses 3 and 5 making the obtaining of Pakistani 
passport, a conclusive proof of acquisition of Pakis¬ 


tani citizenship are null and void, by virtue of 
Art. 13 (2), read with Art. 19 (1) (e) of the Constitu¬ 
tion of India. See Citizenship Act (1955), S. 9(2) 
1961 (2) Cri L J 441=A I R 1961 All 507. 

——Sch. 3, Cl. 3—Citizenship Act (1955), S. 9 (2) and 
Sch. 3, Cls. 3, 4, 5 (d) — Right of citizenship—Ques- 
tion as to acquisition and termination of — Deter¬ 
mining authority—Evidence and proof-(Constitution 
of India, Arts. 5 (c), 9 and 220), See Citizenship Act 
(1955), S. 9 (2). A I R 1958 Andh Pra 761. 

-Sch. 3, Cl. 3—Scope — Obtaining of passpost of 

foreign country not crucial but its contents and 
declaration by authorities. AIR 1961 Mad 129. 

—Sch. 3, Cl. 3 — Constitution of India, Art. 7— 
Citizenship Act (1955), Ss. 5, 9—Migration, meaning 
of — Citizen of India — Going to Pakistan in 1952 
during minority — Remaining there after attaining 
majority — Service in Pakistan — Return to India in 
1955 on temporary Pakistani passport and B visa— 
Application for permanent resettlement in India 
rejected—He ceases to be Indian citizen — Prosecu¬ 
tion under S. 14, Foreigners Act—Accused claiming 
to be citizen of India cannot ask for stay of prosecu¬ 
tion. See Constitution of India, Art. 7. 1961 (2) Cri 
L J 658= A I R 1961 Orissa 174. 

-Sch. 3, Cl. 3—Foreigners Act (1940), Ss. 3 (2) (c), 

9—Citizenship Act (1955), S. 9 — Person citizen of 
India at time of Constitution, going to Pakistan with¬ 
out visa and returning to India on Pakistani passport 
—No order under S. 9, Citizenship Act — No order 
under S. 3 (2) (c), Foreigners Act can be passed. See 
Foreigners Act (1940), S. 3 (2) (c). 1962 (2) Cri L ) 
99=A I R 1962 Punj 333, 

-Sch. 3, Cl. (4)—Constitution of India, Arts. 5, 0, 

7—Citizenship of India—Essentials—Person migrating 
to Pakistan-Position of—Person returning on tempo¬ 
rary visa applying for permission to resettlement— 
Breach of quit order — Validity of prosecution. See 
Constitution of India, Art. 5. 1959 Cri L J 561 = 
A I R 1959 Andh Pra 241. 

-Scb. 3, Cls. 5 and 3, R. 30 — Citizenship Act 

(1955), S. 9 (2)—Clauses 3 and 5 making the obtaining 
of Pakistani passport, a conclusive proof of acquisi¬ 
tion of Pakistaai citizenship are null and void, by 
virtue of Art. 13 (2), read with Art. 19 (I) (o) of the 
Constitution of India. See Citizenship Act (19o5K 
S. 9 (2). 1961 (2) Cri L J 441=A I R 1961 All 507. 

CIVILIAN IN DEFENCE SERVICES 

(CLASSIFICATION, CONTROL AND 

1 APPEAL) RULES (1952) 

_Br. 3 , ] 3 , 15 — Constitution of India, Arts. 31L 

309 310 220 —Applicability — Civilian employed in 
defence service - Termination of service in terms of 
contract-Art. 311 does not apply. See Constitution 
of India, Art. 311. AIR 19o6 Cal 532. 

_B 15 —Constitution of India, Arts. 311, 310 and 

309 - Scope - Machinist in Ordnance Factory re¬ 
moved from service by General Manager-Protection 
under Art. 311 is not available to such P e , rson “ N o°- 
compliance with-Effect-Rules made under Art. 309 
cannot abrogate or modify the “tenure ® l P ,easur ®, 
under Art. 310 — Person not holding civil post and 
thus excluded from Art. 311 cannot claim benefit of 
anv rule made under Art. 309. See Constitution of 
India, Art! 311- 1965 MPLJ 881 = 1965 J.b L J 
1O30=AIR 1966 Madh Pra 82. 

CIVIL MOTOR TRANSPORT VEHICLES 

C1 CONTROL ORDER (1944) 

__-Cl 5 —Government of India Act (1935), S. 229 

Owner of motor vehicle directed by^vernment to 
deliver his vehicle to dealer - Government is liable 
to pay price. See Government of India Act (1935)> 
S. 299. AIR 1956 Cal 87. 
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CIVIL PROCEDURE CODE (1908) 
—Preamble. 

# -Pre.—Maxims — Ubi jus ibl remedium—Where 

there is right there is remedy — Where there is right 
there is remedy but converse is not necessarily true 
—Suspension ol remedy for enforcement of rights 
under Part III of Constitution by Presidential order 
under Art. 359 (1) — Rights under Part III are not 
suspended. 1964 (1) Cri L J 269=AIR 1964 S C 391. 

——Prc. —Maxims — Actus curiae nemini facit in- 
juriam — Act of Court should do no harm to litigant 

— Pre-emption decree directing decree-holder to 
make deposit by certain date — Deposit made within 
time — Deposit less :by one rupee — Mistake due to 
error on part of officers of Court in filing challan — 
Mistake should be rectified by Court and parties 
delegated to position on date of deposit. Ex. S. A. 
No, 586 of 19f0 dated 1st December, 1961 (Puni), 
Reversed. 1963 Cur L J (S C) 11 = 65 Punj L R 834 
(SC) =(1963) 1 S C W R 636 = (1964) 2 S C R 145. 

• l* re - ~ Maxims — Interpretation of Statutes — 
Contemporanea expositio est optima et fortissima in 
lege (Contemporaneous exposition is the best and 
strongest in law) — Rule does not apply to modern 
statutes. AIR 1962 S C 159. 

® T'? re -r, Maxims T Extu rpi causa non oritur actio 

— Applicability - Illegality trivial—Plaintiff not re¬ 
quired to rest his case on such illegality - Defendant 

Dl a rA a .l 0 W v e , d t0 take advantage of that position 
-A. F.O.D. No. 273 of 1940 D/. 10-3-1952 (Pat) 
Reversed. See under Maxims. AIR 1960 S C 213. 

5u"j D ?( 0nc ?x °f Indi f Ru ' es U902), R. 131 
SflJfjS) (l)-— Order under dated 17-8-1904 — 

?* 44 is directory—Disregard of directory and manda- 
J. P ;;, vis k lons J Difference between - Section not 

s «! g lL d B b ( y i9 0 65) 2 All m eDCe 0f India Ac ' (1962) ' 

—Preamble - Interpretation of Statutes - State- 

ES in* ° pb, ? cU and reasons when can be resorted 
to in construing Statute. 

a Riiu!?.? 612 ! ? f ob,ects f nd reasons attached to 
of thf ii° the not aids t0 the construction 
Ka ,e .W °( tbe statu te which have, of course to 
be given their plain and grammatical meaning. It’is 

vaguesthaf th6 *?“» ^ arc ambiguou o 
S E may b c e bad t0 the ob/ects and 
M r l, p , urpcse of arri v>Dg at the trua inten. 

1958 S r e ^ L 8 eglS i at * a r re: AIR 1902 S C 178 I and AIR 

iTjssf Sir "* s c « MI iiMaa 

ffll Stf&i fm4ii L S 

ia = »u"..Ifiiffi«”-»•!in c.ilj 

Mairaf 7 S up R lylDg of omissions. See Debt Laws— 

Ml. a965)l^dhWB 3? W ACt 14 0f 1938 >- 

SSJJ Tf “ c Wfi 

purview 


Samities and Zilla Parishads Act (35 of 1959), 
S. 69 (1). (1962) 2 Andh W R 283. 

-Pre. — “Worker” — Includes both casual and 

permanent workers. See Plantations Labour Act 
(1951), S. 30 (as it stood before amendment by Act 
34 of 1900). 1LR (1964) 16 Assam 550. 

“—Pre.—Fiscal statute — Interpretation of — Inci¬ 
dence of tax, assessment of tax liability, recovery and 
Payment are governed entirely by its provisions. 
(1965) 67 Bom L R 138= ILR (1965) Bom 458 (DB). 

—Pre. — Section being penal must be construed 
strictly -Word ‘give’ in sub-s (1) does not mean 
send —Sub-s. (1) does not contemplate case of tenant 
remitting rent by money-order — Landlord receiving 
rent in that manner is not expected to 'send’ receipt 
to tenant by registered post or otherwise. See Houses 
and Rents—Bombay Rents, Hotel and Lodging House 

? a i e ! £? ntro1 Act * 57 of 194? )> s - 26. (1963) 65 Bom 
L R-836=1964 Mah L J 153=ILR (1964) Bom 273. 

-Preamble — Interpretation of statutes — Retrns- 

pectivity of Act caunot be presumed. 

It Is settled law that retrospectlvity of Act cannot 

»hi? U “ e ?* Unless J bere is s°me declared intention 
of the Legislature — Clear and unequivocal or unless 

there are some circumstances rendering it inevitable 
to take the other view, an Act is to be presumed!? 
prospective and not retrospective. (1963) 65 Bom I R 
857=1993 Mah L, J S60 = ILB (1964, Bom 3 5 ?D B " 

»T~ Pr !?!J b,e 7 Inter P re, at«on of Statutes - Manda¬ 
tory and directory provisions. 

Scope and object- Mandatory and directory provi- 

sl 0 . ns - Pr j> v,S10nS ° f o S * 5 and R - 4 (3) are mandatory 
and j ?.? 1 ^'rectory. See W. B. Cinemas (Regulation 3 ) 
Act 139 of 1954), S. 5. (1963) 67 Cal W N 590. 

—Pre. - Interpretation ot Statutes - Authoritative 
lexicon can be passed into service in interpret/™ 

W N 558 (DB)! 1 K B 641 ' Rell0D - 

? r 5* “ Ma * ims . 7 Absoluta sententia expositore 
non mdiget - Legislative intention - How gathered 
- Every part of statute should have effect SS 
Interpretation of Statutes. (1963) 4 Cuj L R 817. 

?T"£ rc ~®** en ! binding character of precedents 
m India — Principle of superiority of numercial 
Strength-Applicability to Full Benches. 1 

Per Bhagwati J. — The doctrine of judicial prece¬ 
dents as it prevails in India removes to a large extent 
the vice of rigidity in law by accepting the principle 

of superiority of numerical strength in its appl ca 

tion to the High Courts in India. A DiviatanRilSk 

of the High Court is not bound by the previous deci 

J& f of • Slngle J ud ? e oI the High Court and can in 
effewt overrule such decision by pronouncing it to 

fe* 00 ™ sir 5 Ua J Iy V a F “M Bench SS?High 

v^ourt is not bound by th© previous dpofcm™ 
Division Bench of the High Courtand can/™™;*, a 
he correctness of such decision and declare tha“ he 
law is not correctly laid down in such dec! ion 
In these cases, the rprincipie of superior?/* 
numerical strength amongst Benches of ? r !{^ p * 
jurisdiction is re&gnteed and given effect C £ 0 ' d '™° 

The same principle of superiority of numeral 

SKSUitad o 0 f»h“«j e ud g e S °onhe h! 

which is the minimum strength of a Full RemS? 1 /* 
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numerical strength of the Judges composing both the 
Full Benches is the same. But a Full Bench consist, 
ing of a larger number of Judges can override the 
decision of another Fuji Bench consisting of a lesser 
number ol Judges and declare that the law was not 
correctly laid down in such decision. State of Gujarat 
v. Gordhandas Keshavji, (1962) 3 Guj L R 269= 
AIR 1962 Guj 12S (FB). 

-P re — Legal maxims — Ignorance of law is no 

excuse — Miscellaneous appeal filed on ccurt-fee of 
Rs. 2 instead of Rs. 2-8-0—Court-fees Act in force for 
more than 2 years—Contention that appeal on insuffi¬ 
cient court-fee was filed in ignorance cannot be ac¬ 
cepted-ignorance of law is no excuse. AIR 1935 
N U C (Madh B) 3064. 

Preamble — Scope — Frovision does not prohibit 

■ 1 l i r 
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defendant’s summoning director and employees of 
plaintiff-Company — But, this procedure is to be 
condemned — Preponderance of authority is against 
such a practice — Provision of law will have to be 
read along with decided case on the point—See Civil 
P. C. (1908), O. 16, R. 1. ILR (1965) 2 Mad 650. 

_p r e. — Interpretation of Statutes—Re-enactment 

of statutes—See Panchayats-Madras Village Pancha- 
yats Act (10 of 1950), S. 107. I L R (1965) 2 
Mad 325. 

_Preamble — Precedents — When the Judges in a 

ca'e ate equally divided on a point, it would not be 
safe to cull out any guiding principle as constituting 
an acceptable precedent. (1963) 2 I T J 424=(1963) 
2 Mad 1J 508 = (1963) 50 1Tb S09=I L R (1964) 1 

Mad 93. 

__p re —Construction—Precedents — Value of—Pre- 

cedents are useful guides-Precedcnts-Deed—Con¬ 
struction. 

Precedents in the context of construction of docu- 
meDts will have their own limitations, because rarely 
the problem of construction is identical. Languages 
in documents vary and they have also to be read in 
the context, and surrounding circumstances in order 
to gather the true intention. Nevertheless, decisions 
are frequently cited and are looked into as they are 
of undoubted value and will show how the question 
of construction is approached and decided. 77 
Mad L VV 666. 

_Preamble — Interpretation of Statutes — General 

words occurring in statute - They have to be con- 
strued in context and not in isolation. (1963) 2 Lab 
L J 588 (Madras). 

t _Pre.— Maxims—Approbate and reprobate—Rule 

as to - Different from estoppel - Rule is an applica- 
tion of doctrine of election-Its essentials-Its appli¬ 
cability in respect of an erroneous statement made by 
party to suit. AIR 1961 Mad 511 (FB). 

_Preamble - Interpretation of Statutes-Act con¬ 
taining interpretation clause - Usage when can be 
called in to explain words occurring in the Act. 

Per G. K. Govind Bhat, J.-When an Act contains 
an interpretation clause, unless there be something 
repugnant in the subject or context, that definition 
furnishes the dictionary for interpreting the expres- 
scons' employed in the Act. When the meaning of 
ihe Act is so clear as to leave no doubt, usage cannot 
be called in to explain them; when the words of an 
Act are doubtful, usage may be called in to explain 

^Per K. S. Hegde, J.-It must not be forgotten that 
a definition given in a statute is a key to open the 
legislative mind. If one brushes aside that key he 
may not be able to unlock the legislative mind. 
Every definition given in statute must hold the field 
unless it is satisfactorily shown that in a given con¬ 
text that definition is clearly inapplicable. ILR 
(1964) Mys 097. 


—Preamble — Interpretation of Statates — Special 
provision. 

Notification purported to be issued under S. 17 (b)> 
Mysore Excise Act (5 of 1901) imposing fresh levy, 
not in continuation of pre-Constitution levy—Levy is 
not valid—See Constitution of India, Art. 277, ILR 
(1964) Mjs 116. 

-Pre—Interpretation of Statutes. 

Power given to Mysore State Electricity Board 
under S. 79 (C) is very wide and method and manner 
of exercising it is entirely left to ‘Board’ — Board 
instead of framing its own regulations adopting State 
Civil Services Rules as its own regulations to govern 
service conditions of its emplopees — ‘Board’ passing 
order inconsistent with Note 7 to R. 41 — Employees 
of ‘Board’ held not entitled to benefit of N. 7 to 
R. 41—Note should yield place to order in question— 
Rules do not bind ‘Board’ on their own force—As 
‘Board’ has power to make regulations, it has also the 
power to amend any of the provisions contained in 
‘Rules’— Order clear and unambiguous applying to 
all selectees — No question of permitting both Note 
and order to operate in different fields by adopting 
rule of harmonious construction — See Electricity 
(Supply) Act (1948), S. 79 (C). (1964) 2 Mys L J 7. 

-Preamble—Interpretation of Statutes—Language 

of statute plain and unambiguous. 

When the language of a section is plain and un¬ 
ambiguous, no question of interpretation arises. 
There is no justification to mutilate the provision on 
the basis of the supposed intention of the legHature. 
The legislative command as gathered from the lan¬ 
guage of the relevant prevision must be obeyed, 
(1964) 1 Mys LJ 40-1. 

-Preamble — Interpretation of Statutes-Taxing 

Statute—Provisions clear and validly enacted-Court 
cannot sit in judgment over soundness ?!_ P 0 * 1 ^ 
eDunciated in the provisions. (1964) 52 I T R 987 

(My s). . 

-Pre — Interpretation of Statutes — Words plain 

and unambiguous. 

The Court is not concerned -with the results that 
might ensue from giving effect to the P' ai ° mea °\ D .f 
of the words used by the Legislature. If the results 
are unfortunate, it is for the Legislature.to provide 
for a remedy :and not icr the Court to usurp the 
functions of the Legislature by straining the mean¬ 
ing of the words which end no scope for any ambi¬ 
guity or alternative construction. (1963) 2 Mys l j 
532=ILR (1963) Mys 499 (DB). 

_Preamble - Interpretation of Statutes-Meaning 

of words — Phrases should not be viewed detached 
from context in Statute. 

The key to the opening of every law is the reason 
and spirit of the law; it is the animus imponentis, the 
intention of the law-maker expressed in the law it¬ 
self, taken as a whole. Hence, to a J rlve at ^ '[jj* 
meaning of any particular phrase fVom 
particular phrase is not to be viewed detached trom 
Rs context in the statute : (1807) LR2QB 144 and 
1898 AC 735, Relied on. (1963) 2 Mys L J 49o 

(DB). 

-Preamble — Maxims. 

Two maxims have to be borne in mind in constru¬ 
ing a deed. Courts are bound so to construe contracts 
or agreements by deed or parol ‘ut res magis va eat 

quam pereat’ (i. <■.; that ““Y be mi 3® to f ?^32 
rather than be inefficient). The other maxim is falsa 

demonstrate non nocet’, e -» a P* re * a se A“J!f £ 
tion does not vitiate if there be *uffic Ie nt w^ntya* 
to the object. In order to ascertain this the Mse 
description in the instrument should be omitted. 

Without it, if there is certainty as to the prope^r 

conveyed, the instrument is valid. AIR 1918 P G IU4 
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(1850) 117 E R 445 (450), Foil. 1954 Ns? L J 573 = 
ILR (1954) Nag 634 = AIR 1954 Nag 328 (DB).' 

—Preamble — Construction — For ascertaiuing 
intention of parties under one document, decision on 
construction of another document cannot ordinarily 
afford any guidance, unless the terms are exactly 
similar to each other. AIR 1965 Orissa 121. 

-Preamble — Legal maxims—Oiiosa et inkonesta 

non sunt in lege presumenda. ILK (I960) Cut 230. 

•—Preamble — Interpretation of Statutes — Consti¬ 
tution of India, Preamble and Art. 246 — Question 
of motive of legislature is immaterial where there is 
no lack of legislative competence to pass an Act: 
1954 S C R 1 and 73 C L R 187 and S3 C L R 1, Foil. 
(1904) ILR 43 Pat 25. 


-S. 1, Preamble — Marginal note does not control 

body of section — Language clear and unambiguous. 
It is of some assistance inasmuch as it shows drift of 
section. See Interpretation of Statutes. 1955 Cri L J 
171 (2) (Madh-Bha) = AIR 1955 N U C (Madh-Bha) 
36 (c). 

-S. 1 (4) — Constitution of India, Art. 220—Quasi- 

fudicial orders — Order under Displaced Persons 
(Verification of Claims) Act. See Constitution of India, 
Art. 220. AIR 1957 Punj 136. 

-S. 2 — Hindu Marriage Act (1955), Ss. 19 and 3 

(b) — Suit for declaration of nullity — City Civil 
Court has exclusive jurisdiction—Suit cannot be filed 
in High Court. See Hindu Marriage Act (1955), S. 19. 
AIR 1960 Cal 577. 


■^—Preamble — Maxims — ‘Actus curiae neminem 
gravabit’ and ‘nunc pro tunc'—Not applicable to order 
passed by Magistrate under S. 145 (4), Criminal P. C. 
1962 BLJR 241=1962 (2) Cri L J 390=1962 B L J R 
630 = AIR 1962 Pat 352. 

-Preamble — Interpretation of Statutes — Pari 

materia statutes. 

Second Proviso — Word ‘rent’ — It means rent of 
agricultural land as defined in S. 4 (15) of Bihar Act 
(14 of 1949). See Santhal Pargaoas Justice Regulation 

S e S uIa i!?,“ 5 of 1893 >- S - 9 - 1962 3 L J R 49 = ILR 
41 Pat 561. 

——Preamble — Daed — Construction—Principle of 
falsa demonstrate held applied — Oral evidence held 
irrelevant. AIR 1955 N U C (Pat) 1591. 

Preamble Custom —Judicial decisions—Decree 
on compromise - Evidentiary value of. 

A Judicial decision can be relied upon as proof of a 
custom or immemorial usage. Where, however, there 
J 8 * been ao appeal from tfae decree of a Court which 
ends in a compromise, that is circumstance which 

tesisLsrimi?' much of Us eviden,iary 

—Preamble — Applicability — Although special 

?rTV Ve " ides ! he genera], such overriding is 

-No dmfh? ,DC 0 ?j«stency between the two 

No doubt, S. 15 (2) overrides S. 15 (1) - However, 

t does not altogether exdude the applicability S. 15 

fpLalp AS f SUC ^’ ^ apply to sales by a 

female of properties other than those dealt with in 

her hnihi J Pr °c P 0 r i y aCqui - red b y as gift from 
inS d “ u UC u ac 9 u,s, lion cannot be equated 

S 15m£Sf e he f t101 ? ber husband and hence 
flnni« ~K W1 not . apply-Since S. 15 ( 1 ) (a) will 

X 15(1) - ILB S3 
1 CTPrCta ^ i0D ° f Sta,ules ~ Use 0{ 
C f ODtro1 Act (59 of 1959), S. 9 (3) - 

d l2 ta » r der ‘, h ? Ao ,‘ has »»Tri^icu™^ 

D™e“, iDg e ”?° ee<: ' 

rsusw: f p s« mr Aot ® 
sS 1 * * 3H 


-S. 2 and O. 23, R. 1 — Concession by counsel on 

a question of law and abandonment of plea — Dis¬ 
tinction. 

There is a distinction between a concession made 
by a counsel on behalf of his client on a question of 
law and an abandonment of a plea by him on behalf 
of his client on a question which involves an investi¬ 
gation into questions of fact. If the concession is of 
the former category, that concession does not bind 
the client so as to preclude him from urgiDg that plea 
in a higher Court. But, if, on the contrary the con¬ 
cession is not a concession on a question of law or as 
to the interpretation of a statute but is really no con¬ 
cession in'any sense of the term but what the counsel 
did was to abandon a part of the case of his client, 
R is clear that that part of the case which was so 
abandoned which the counsel had the power to 
abandon cannot be revised in the higher Court. ILR 
(1964) Mys 1067. 

Ss. 2 and 80, O. 1, R. 10—Management of enemy 
concern handed over to defendant firm by Central 
Government under R. 113A, Defence of India Rules 
Suit against defendant fcirm as representing enemy 
farm - Parties - Notice. See Civil P. C. (5 of 1908), 
O. 1, R. 10. AIR 1954 Pat 596. 

SECTION 2 (2) 

I ’5* 2 (2) — Religious Endowments Act (1863), 
-e “ Order under for removal of trustees or 
specific performance- Order is decree and is appeal- 

Aio'ini, f EDd °wmeQts Act (1803), S. 14. 

—-Ss. 2 ( 2 ), 47 — Conversion of application into 
plaint Order held amounted to reiu»al to execute 
decree - Appeal held lay under S. 47 (2) read with 

All 6 S 6 2 ‘ Se0 C,V P< C ‘ 15 ° f 1908) ’ S ‘ 47 ‘ AIR 1955 

- S. 2 (2)— Limitation Act (1908), Art. 182 (2) — 
Appeal may be against decree or order sougnt to be 

” cu ‘ e t d ; 1Q A « 1848 Bom 337, Dissented. See Limita¬ 
tion Act (1908), Art. 182 (2). AIR 1955 All 552. 

and 47 - Par , ly t0 decree claiming pro- 

r/h ° ld n * xec “ ll0n 3S property—No execution 
sought against such party-Decision of question is 

one under S. 47 — Decision Is open to appeal and 
second appeal. AIR 1952 All 301. PP 

dflr ftnm IP’ ^51 “ Order removing supur- 

1908) <5l°rS C / e i 7 Sea Civil P * C. (5 of 
1908), S. 104 (1). AIR 1951 All 504. 

f—t, 2 1 ® 2 ~ Suit of nature of small causes— 
AIR]1950 AU M0 d (FB “ Si ° 8 ° U ' ° f ~ Sf)COnd a PP ea l* 

Art’ S (7 2 rf ) 185m hr <! a C ?, Urt ' f . ee 5 1 and | uits Valuation 
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matter Dot being a suit, section not applicable. See 
Andhra Court-fees and Suits Valuation Act (7 of 
1956), S. 64. AIR 1965 Andh Pra 395. 

•S. 2 (2) and O. 20, R. 12 — Decree — Construe- 


w - ^ w - — — — — — — ^ ^ W ^ 

tion — Expression there will be a decree for mesne 
profits in final decree for mesne profits — Expres¬ 
sion cannot be equated to a direction to pass a decree 
in future. 1LR (1963) Andh Pra 560. 

—Ss. 2 (2), 107 (2), 104 (2), O. 7, R. 11 - Civil 
Misc. Appeal rejected as incompetent — Order 
amounts to decree and is appealable — Appeal Dot 
barred by S. 104 (2). See Civil P. C. (5 of 1908), 
S. 107 (2). AIR 1961 Andh Pra 112. 

-Ss. 2 (2), 48, O. 34, R. 6 — After sale "of mort¬ 
gaged properties, personal decree for balance passed 
under O. 34, F. 6 — Execution of personal decree — 
Starting point of limitation under S. 48 is the decree. 
See Civil_P. C. (5 of 1908), S. 48. A I R 1955 
Andhra 251. 

-Ss. 2 (2), 118 — Presidency Towns Insolvency 

Act (1909), S. 13—Original Side decree without pro¬ 
vision for costs — Executability — Can be basis for 
insolvency notice — Effect of R. 289 — Applicability 
of S. 118, Civil P. C. — Plea of invalidity of decree— 
If can be raised at stage of notice — Powers of In¬ 
solvent Court. See Presidency Towns Insolvency 
Act (1909), S. 13. AIR 1959 Bom 357. 

-S. 2 (2) — Court-fees Act (1870), Sch. 2, Art. 11 

— Debt Laws — Displaced Persons (Debts Adjust¬ 
ment) Act (1951), S. 40 — Decree by Tribunal — 
Appeal from decree — Court-fee on memorandum of 
appeal. See Court-fees Act (1870), Sch. 2, Art. 11. 
AIR 1956 Bom 563. 

•-S. 2 (2) — Court-fees Act (1870), S. 8B (3) 

(Bengal Amendment) — Order under, dismissing suit 
for non-payment of court-fee adjudged — Order 
amounts to rejection of plaint uncer O. 7, R. 11 (c), 
Civil P. C. and is appealable as decree. 56 Cal W N 
853 : AIR 1953 Cal 42, Overruled. See Court-fees Act 
(1870), S. bB. AIR 1961 Cal 491 (FB). 

-S. 2 (2), O. 7, R. 7 — Hindu Succession Act 

(1956), S. 14 — Retrospective operation—Preliminary 
decree in partition suit, passed before Act, giving 
Hindu widow limited estate—Effect of S. 14 coming 
into force — (Hindu Women’s Rights to Property Act 
(1937). S. 3). See Hindu Succession Act (1956), S. 14. 
AIR 1958 Cal 472. 

-S. 2 (2) — Houses and Rents — West Bengal 

Premises Rent Control (Temporary Provisions) Act 
(1950), S. 14 (4) - Order under is not appealable — 
59 Cal W N 974, Dissented from. See Houses and 
Rents — West Bengal Premises Rent Contr °l ( Tempo- 
rary Provisions) Act (1950), S. 14 (4). AIR 1956 
Cal 311. 

-Ss. 2 (2) and 109 — Limitation Act (1908), 

Art. 179 — Leave to appeal from revisional judgment 
of High Court - Limitation-Date of storing. cost- 
sheet not material. See Limitation Act (1908), 
Art. 179. AIR 1953 Cal 13. 

_S. 2 (2) — Decision under S. 10 is not decree 

within meaning of S. 2 (2) Civil P. C See H.ndu 

Marriage Act ( 1955 ), S. 10. ILR 850 " 

(1965) 6 Guj L R 714 = AIR 1966 Guf 139. 

-S. 2 ( 2 )—Proceeding under S. 11, Kerala Agricul¬ 
turists Relief Act (1958), is a decree and l: iollows 
that an appeal and second appeal will lie against the 
same under circumstances indicated by'Cm 
Code for suits. See Debt Law^kerala Agriculturists 

Relief Act (1958), S 11. WflO KerL J 1315 - (I960) 

2 Ker L R 451=1960 Ker L T 1177. 

_Cc 9(2) 97, 109 —Constitution of India, Art, 133 

—“Decree,”’ meaning of — Finality of order — Test 
— Suit for rendition of accounts and payment ol 


money — Preliminary decree — Appeal to Supreme 
Court — Maintainability. See Constitution of India, 
Art. 138. AIR 1956 Madh Bha 151. 

-Ss. 2 (2), 109 — Constitution of India, Art. 133 

(1)—“Final order” and “decree”—Meaning of—See 
Constitution of India, Art. 133 (1). AIR 1953 Madh 
Bha 45. 

-S. 2 (2) — Representation of the People Act 

(1951), S. 90 (l) — “Trial” — Meaning of — (Crimi¬ 
nal P. C. (1898), S. 4 (1) (k) — (Words and Phrases 
— “Trial”!. See Representation of the People Act 
(1951), S. 90 (1). AIR 1958 Madh Pra 168. 

-S. 2 (2)—Order under S. 47 (2)—Order is decree 

within meaning of S. 2 (2) and is appealable. See 
Civil P. C. (1908), S. 47 (2). (1965) 2 Mad L J 548 = 
AIR 1966 Mad 308. 

-S. 2 (2) — Provincial Insolvency Act (1920), 

S. 28-A, First Proviso—“Final decision by competent 
Court”—Preliminary decree is not final decision. See 
Provincial Insolvency Act (1920), S. 28A, First 
Proviso. AIR 1956 Mad 413. 

-Ss. 2 (2), 47 and 96 — Houses and Rents — 

Madras Non-residential Buildings Control Order 
(1945), S. 8 (3) — Order for eviction — Execution 
before civil Court under S. 8 (3) — Dismissal — 
Appeal against — Maintainability. See Houses and 
Rents — Madras Non-residential Buildings Control 
Order (1945), S. 8 (3). AIR 1951 Mad 640. 

-S, 2 (2) and O. 34, R. 7 — Debt Laws — Madra* 

Agriculturists’ Relief Act (14 of 1938), Ss. 3 (3), 9A 
and 19 — Usufructuary mortgage — Preliminary 
decree for redemption in 1944—Application for scal¬ 
ing down under S. 9A, inserted by Madras Act, 23 of 
1948 —- Decree can be scaled down — Case comes 
under S. 16 (2) of amending Act. See Debt Laws — 
Madras Agriculturists’ Reliet Act (14 of 1938), S.3(iii), 
(1955) 1 Mad L J 215sAIR 1955 NUC (Mad) 3893. 

--S. 2 (2), O. 34, Rr. 7, 8 — Decree partly prelimi¬ 
nary and partlylfinal-Preliminary decree in redemp¬ 
tion suit -Final determination of amount payable by 
mortgagor — Time fixed for payment - Decree 
held could not be treated as entirely preliminary. 
68 Mad L W 383 = AIR 1955 NUC (Mad) 3888. 

_S. 2 (2) — Order refusing to wind-up company 

has not the force of decree. See Court-fees Act 
(1870), Sch. 2, Art. 11. (1965) 1 Mys L J 557 — AIR 
1966 Mys 150. 

_.§ o (2) — Suit challenging order of retirement 

based on birth date entered in service sheet of plain¬ 
tiff — Satisfactory evidence as to correct date of 
birth not adduced by plaintiff—Suit dismissed, how¬ 
ever, Judge expressing a doubt that birth date as 
entered in service register may not be correct - 
Appeal - Appellate Court relying on observation of 
trial Judge directing regular thorough enquiry within 
four months into date of birth—Held, appellate 
Court could not have issued order in the nature of 
writ but should have analysed evidence and come to 
conclusion whether contention of plaintiff respon¬ 
dent was correct or not. ILR (1963) Mys 961. 

__c s 2 (2), 144,151—Order under S. 7, Guardians 

and Wards Act not decree - Order reversed-Resti- 
tution — Inherent power. See Civil P. C. (o of 1908), 
S. 144. AIR 1952 Nag 190. 

_Ss. 2 (2), 96,115, O. 22, R. 3 - Other remedy 

open. AIR 1951 Nag 269. 

_Ss. 2 (2), 152, 151, 35 and O. 20. R. 6 (D — De¬ 
cree not in conformity with judgment — Amendment 
must be allowed-Non-mention of costs m iudgmMt 
— Decree mentioning costs — Amendment of decree. 

See Civil P. C. (1908), S. 152. (1965) 7 O J D 275 - 
ILR (1965) Cut 808=AIR 1966 Orissa 225. 
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i. 2 (2), 144, 115, 90 — Order dismissing appli¬ 
cation for restitution — Appeal and not revision lies 
against such order. 

A suit was instituted by the plaintiff for a declara¬ 
tion that the trust in dispute was a private trust and 
not a public trust, and also for recovery of possession 
of the same. The suit was decreed. Accordingly on 
the basis of the decree the plaintiff got delivery of 
possession over the property in suit. The decree was 
nowever reversed in appeal. Subsequently an appli¬ 
cation was filed by the defendant for restitution of 
the property taken over in delivery of possession by 
the plaintiff on the basis of the decree passed by the 
trial Court. The trial Court on hearing the application 
made for restitution held that “the proper authority 
for recovering the possession of the suit property from 
the opposite party is the Assistant Commissioner of 
Endowments. 

Held that the order passed by the trial Court dis¬ 
missing the application made for restitution was 
clearly covered by the definition of the word 'decree* 
as given in S. 2 ( 2 ). The order clearly determined the 
maintainability of the application made before it 
under S. 144. Heoce the remedy of the defendant 
was to file an appeal against the order pa*sed by the 
trial Court and not a revision. ILR (1965) Cut 943 = 
32 Cut LT 393. 

-Ss. 2 (2) (b), 47, 104, 115 and O. 43, R. 1 - Ex¬ 
pression 'dismissal for default* in S. 2 (2) (b) — Word 
■‘default* is not confined only to default of appear¬ 
ance and includes other defaults as well-Expression 
dismissed for default 9 is not confined to dismissal for 
default in suits or appeals but extends to default on 
applicalion under S. 47 — Dismissal of execution case 
lor non-production of succession certificate by heirs of 
decree-holder amounts to dismissal of case for default 
-Dismissal-order would not be decree — Dismissal- 

° rde ' £°\ ,5 wil , hin Purview of S. 104 and 

u. 4 z, it. l would not be appealable order too—Appeal 
would not lie against dismissal order and revision 

Hi E?n? tde I 7° uId be c ° m P 6 tent: A I R 1941 Mad 
830 (FBI and AIR 1955 AP 75 (FB) and AIR 1949 All 
281, Rel. on. 028 Cut L T 028=ILR (1965) Cut 823. 

® ^ (2), O. 47, R. 1, 0. 7, R. 11 — Review on 

ground of subsequent events — Court directing pay¬ 
ment of deficit court-fee on memorandum of appeal 
oy certain date, failing which appeal to stand refected 
r petfult in payment due to failure of lawyer — 
Date of decree-“Application for review - Whether 

430 (FB) C V P ' °* (19 ° 8) ’ °‘ 47 ’ K l ' A1R 1957 Ptl 

(2) andl °? "" Constitution of India, Art. 

if 3 J. 7 Decree *“ Ea , cb matter decided in suit cannot 
constitute separate decree - AIR 1930 Mad 881, DIs- 

SSinnM 325 (m ti,Uti ° n ° f lDdia ' Alt - 133 (1) ‘ 

71th 2 , ~ Court-fees Act (1870), Sch. 1, Art. 1 

^ 2 » Art. 11 — Applicability — Order under 

Natiir??? m? i Pers 5 n o S (Deb , ts Adjustment) Act- 

ancfl SS Jfh 2 !’ I 52, °; 2 °*Decree not in accord- 
ArnSn? th lament - Power of Court to amend — 

S.152?AIR lfl59P„o| 88. 866 CiVi ‘ P ' C ' (1908 >' 

rr S ;. 2 Act (1870), Sch. I, Art. 1 and 

Sch. II, Art. 11-Order of Tribunal dismissing appli. 

Klimt”rc er , S r 18 (1) of Aot ™of 1951 - Appeal 
“Court-fee on memorandum of appeal-(Debt 

isplaced Persons (Debts Adjustment) Aei no 

W' N s ;t 18 , ( l.' “ air jmt All •SSSift wS 
^.l!A^. , A 0 Jk 0 19l8lrni?53 r ‘- feM ACt (1870) ' 


passed by Rent Controller. See Houses and Rents — 
Punjab Urban Rent Restriction Act (0 of 1947), S. 13. 
AIR 1951 Punj 329, 

-S. 2 (2)—Court-fees Act (1870), Sch. II, Art. 11 — 

Order in probate proceedings — Appeal against — 
Comt-fee — (Succession Act (1925), S. 295) — 9 Ind 
C»s 538 (Mad) and 35 All 448 and 17 All 475, Dis¬ 
sented from. See Court-fees Act (1870), Sch. 2, 
Art. 11. AIR 1956 Raj 119. 

SECTION 2 (4) 

• —S. 2 (4) — Trade and Merchandise Marks Act 
(1958), Ss. 105 and 2 (e)—Suit for passing off goods — 
District Court of Mysore closed for vacation — Plain¬ 
tiff instituting suit in High Court of Mysore—High 
Court if possesses ordinary original civil Jurisdiction 
then alone it would be 'District Court’ within S. 2 (e) 
—High Court, though at apex of Civil Courts, posses¬ 
ses no original Jurisdiction in matters not expressly 
declared within its cognizance — It is not invested 
with ordinary original Jurisdiction of District Court 
and is Dot competent to entertain passing off actions 
under S. 105—Mysore Act 5 of 1902, S. 12 of Mysore 
Act 1 of 1884 and Ss. 24 (1) (b) (i) and 151 of Civil 
P. C., are of no avail. See Trade and Merchandise 
Marks Act (1958), S. 105. AIR 1965 SC 1449. 

-Ss. 2 (4) and ( 8 )—Industrial Disputes Act (1947), 

S. 7 (3) (b) — District Judge includes Additional Dis¬ 
trict Judge — General Clauses Act (1897), S. 3 (15). 
See Industrial Disputes Act (1947), S. 7 (3) (b). A I R 
1954 Assam 101. 

SECTION 2 (5) 

~“^-Ss. 2 (5), 13, 43, 44—Foreign Court—Submission 
to jurisdiction — Execution of decree in foreign State 
—Foreign Court, decree by—No submission to Jurisdic¬ 
tion — Decree is a nullity and cannot be executed in 
India — Country of foreign Court (Gwalior) subse¬ 
quently becoming part of India —Decree cannot still 
be executed, since it was a nullity when it was passed. 
AIR 1955 All 490. 

-S. 2 (5)—Constitution of India, Art. 201 (3) — Ex 

parte decree passed by Bombay High Court against 
resident of former Hyderabad Slate — Execution in 
Hyderabad. See Constitution of India, Art. 201 (3). 
AIR 1953 Hyd 19. 

Ss.2 (5), 13,14, 20 (c) and 44 — Per majority, 
Dixit and Chaturvedi JJ. Contra: Decree by Court in 
British India — Decree passed against foreigner not 
submitting to Court’s Jurisdiction — Deciee can be 
in Courts of Madhya Bharat after 20-1-50— 
AIR 1952 Mys 09, AIR 1954 Raj 4 and AIR 1954 Cal 
87, Dissented from. AIR 1955 Madh-Pra 1 (FB). 

—Ss. 2 (5) and 13 — Decree of foreign Court — Ex 
parte decree in Mysore on 27-7-1950 can be executed 
in Part A State. AIR 1954 Mad 1051. 

SECTION 2 ( 6 ) 

• 2 (0), 13 (a) — Decree against foreigner — 

roreigner not submitting to Jurisdiction — Merger of 
foreign country into India — Decree executable in 
quondam foreign Court. AIR 1951 Bom 125 (FB). 

Or3ssa'l30*e>, 13 ~ Forei 8 n Judgment. AIR 1950 

ZTSl J T G g v * rnm0nt Pleader (Madras) - Ap- 

En««Si 1 pTT “ “ f t0 - Appointment held not 
bona fide — Eligibility of candidate appointed, to be 

determined as on the date from which the appoint- 

fnr?I W eff j ct , ruIes he,d had no statutory 

force — High Court declined to issue writ of quo 

of Art. 226; A I R 1955 
Mad 305 (FB), Disting. — The Province of the High 

throne,!! quo w !"? nt0 Proceeding is not to search 
the conscience of the appointing authority to ascer- 




1288 CIVIL PROCEDURE CODE (1908). S. 2 (8) 


tain his motive but to determine whether there is 
usurpation of public office. ILR (19G1) Mad 553 = 
AIR 1961 Mad 450. 

-S. 2 (S) — Commissioner under Madras Act 5 of 

1955 is only Tribunal and not Court. 1963 Mad VV N 
359=(19C3) 2 Mad L J 131=(1963) 2 I T J 43=ILR 
(1964) 2 Mad 127. 


SECTION 2 (9) 

-S. 2 (9) and O. 47 R. 1 — High Court Rules and 

Orders—(All) Rules of Court (1952), Chap. 5, R. 12 
and R. 13 — Application for modification of an order 
staying execution of decree is not one for review of 
judgment—Not required to be placed before a Bench 
of two Judges. See High Court Rules and Orders— 
(All) Rules of Court (1952), Chap. 5, R. 12. AIR 1964 
All 530. 

-S. 2 (9)—Constitution of India, Art. 133 — Order 

on application under S. 34, Arbitration Act is not a 
“judgment, decree or final order”. See Constitution 
of India, Art. 133. AIR 1961 Mys 98. 

-S. 2 (9), O. 41, R. 11 — Letters Patent (Nag.), 

Cl. 10 — Judgment — Order dismissing appeal under 
O. 41, R. 11, Civil P. C. See Letters Patent (Nag) 
Clause 10. AIR 1956 Nag 211. 

-S. 2 (9)—Constitution of India, Art. 133—Judg¬ 
ment or final order. See Constitution of India, 
Art. 133. AIR 1951 Punj 30. 

SECTION 2 (10) 

-S. 2 (10) and O. 21, R. 12 — Judgment-debtor — 

Meaning of. See Civil P. C. (5 of 1908), O. 21, R. 12. 
AIR 1952 All 618. 


SECTION 2 (11) 


-S. 2 (11) and O. 22, Rr. 3, 9 — Death of one of 

plaintiffs pending appeal in an ejectment suit—Some 
only of the legal representatives of deceased joined— 
Appeal does not abate — Effective decree, however, 
not possible—Appeal must be dismissed for defect in 
form. See Civil P. C. (1908), O. 22, R. 3. AIR 1964 
All 233. 


-S. 2 (11)—Transfer of Property Act (1882), S. 55 

—Succession Act (1925), S. 107 — Covenant for good 
title cannot be enforced against persons who are in 
possession of part of property of deceased vendor as 
legatees from universal legatee of vendor. See T. P. 
Act (1882), S. 55. AIR 1961 Andh-Pra 29. 


-Ss. 2 (11), 50, 52 and O. 22, R. 3— Decree against 

person in possession—Whether binding on real heir. 
A I R 1951 Orissa 212. 

-S. 2 (11)—Scope — H, as representative of other 

members of family of deceased bringing suit for 
damages—Held he was competent to bring the suit 
on their behalf and for their benefit. See Fatal Acci¬ 
dents Act (1855), S. 1. (1964) 66 Pun L R 804=34 
Com Cas 936. 

SECTION 2(12) 


-S. 2 (12), and O. 20, Rr. 12 and 18-R. 18 applies 

to partition suit and not R. 12: AIR .£®23 Mad 19, 
held not good law in view of A I R 1951 Mad 938 
(FB). See Civil P. C. (5 of 1908), O. 20, R. 12. AIR 
1957 Andh-Pra 706. 


_S. 2 (12) and 0.20, R. 12 - C. P. and Bern 

Letting of Houses and Rent Control Order (1949), 
CIs 4 and 6 — Ejectment of tenant after obtaining 
permission of Rent Control Officer-Ascertainment of 
mesne profits — Criterion is not what plaintiff might 
have got had he been in possession but value of user 
of tenement to defendant alter termination of tenancy 
— Protection of Rent Control Order not available to 
erstwhile tenant - Held in context of unavailability 
of houses on rent, value of user of tenement to defen¬ 


dant would necessarily be much more than what 
defendant paid as rent. AIR 1955 Nag 234, Not 
Foil. (Houses and Rents—C. P. and Berar Letting of 
Houses and Rent Control Order (1949), CIs. 4 and 0), 
See Civil P. C. (5 of 1908), O. 20, R. 12. ILR (1965) 
Bom 363=1965 Mah L J 6SS=AIR 1966 Bom 266. 


-S. 2 (12), O. 20, R. 12; O. 2, R. 2 and S. 10-Suit 

for declaration of title and possession of land decreed 
in plaintiff’s favour — Separate suit for future mesne 
profits—Suit is not debaired under O. 2, R. 2—0. 20, 
R. 12 has no application — Fact that area aud boun¬ 
daries of land taken possession of by plaintiff dis¬ 
puted in execution proceedings does not justify stay 
of suit. 

A plaintiff brought a suit for declaration of his title 
and recovery of possession of a strip of land. There 
was to prayer in the suit for mesne profite, past or 
future. After contest the suit was decreed, the plain¬ 
tiff’s title declared and order made that possession be 
restored. After obtaining the decree aDd putting it into 
execution the plaintiff brought a suit for mesne pro¬ 
fits for a period subsequent to the filing of the first 
suit. 


Held, (i) that a distinction must be drawn between 
a suit for recovery of past mesne profits and a suit for 
mesne profits pendente lite or future mesne profits. If 
the plaintiff had claimed mesne profits for any period 
for which he could have claimed in the first suit itself, 
he would have been barred by O. 2, R. 2, because the 
cause of action had already arisen. A person who 
asked for and obtained possession but did not claim 
mesne profits in the first suit would not be debarred 
from claiming them in respect of a future period in a 
future suit: AIR 1963 M P 194 and AIR 1949 P C 78 
and AIR 1918 Nag 242, Rel. on. (ii) that O. 20, R. 12 
would not have bearing on a suit, in which the plain¬ 
tiff asked for declaration of title and possession only 
reserving his right to claim future mesne profits in a 
separate suit; (iii) that the judgment-debtor had asked 
for a remeasurement and correction of the boundaries 
or the area of the strip, possession whereof was already 
given to plaintiff in execution of the decree of the 
first suit, was not a proceeding which would call for 
a stay of the suit under S. 10 of Civil P. C., or as for 
that matter under any other provision of law. If the 
area given to the plaintiff was substantially reduced, 
in further proceedings the defendants could certainly 
ask for a pro rata restitution out of the mesne profits 
awarded in the suit. 1965 Jab L J 1012=AIR 1966 
Madh Pra 186 (Pt B). 


—S. 2(12), O. 20, Rr. 12—'Mesne profits’—Suit for 
ecific performance of agreement of reconveyance 
creed-Liability of defendant for mesne profits— 
arises only when title actually passes to plaintiff. 

Until a conveyance is actually executed pursuant 
an agreement of sale,the promisee under the agree* 
ent is not entitled to any proprietary interest in the 
operty at all. Even upon a decree for specific per- 
rmance, no title to the property passes until a con- 
>aDce is actually executed by the defendant in 
•edience to the decree or by the Court in execution 
the decree. Until the title actually passes to the 
aintiff, the defendant continues to be the owner or 
e property and he cannot be said to be in unlawtul 
issession thereof and therefore liable for mesne 
ofits. (1965) 1 Mjs L J 253 = A I R 1966 Mys 215 
tB). 

—S. 2 (12); O. 20, R. 12—Mesne profits-Claim for 
Wrongful deprivation not proved—Effect. See Civil 
C. (5 of 1908), O. 20, R. 12. AIR 1957 Baj 358. 

-Ss. 2 (14), (2), 96(3), 104; O. 23, R. 3; O. 43, R. 1 
j); 0.47, R. 1—Court-fees Act (1870), Scb. 1, Arts. 4, 
Sch. II, Art. 1 — Order recording compromise- 
sview. See Court-fees Act (1870), Sch. 1, Art. 4. AIR 
157 Pat 143. 


CIVIL PROCEDURE CODE (1908), S. 2 (17) 


1289 


—S. 2(17)— Constitution of India, Art. 311 — Civil 
Post and Civil Service — They are used in contradis¬ 
tinction to “service iD or post under the defence 
forces" of Government of India — That the holder 
does not get any remuneration does not make him 
sny the less a bolder of a “Civil Po;t” — (Words and 
Phrases). See Constitution of India, Art. 311. AIR 
1955 Cal 556. 

—Ss. 3 and 115—Court subordinate to High Court 
—Tahsildar and Revenue Divisional Officer acting 
under S. 16 of Andhra Tenancy Act are not Courts 
subordinate to High Court—(Tenancy Laws—Andhra 
Tenancy Act (18 of 1956), S. 16). See Civil P. C. 
(5 of 1908), S. 115. AIR 1960 Andh Pra 49. 

—S. 3—Appeal under—District Court’s jurisdiction 
—Ordinary and not special — Revision in High Court 
maintainable. See Houses and Rents—Madhya Pradesh 
Accommodation Control Act (23 of 1955), S. 9(4). 
IL R (1963) Madh Pra 347. 

——Ss. 3 and 115, 5 (2)—Subordinate Court—Deemed 
Courts under S. 2-3 (3) of (Bombay) Mamlatdars' Courts 
Act (2 of 1906), if ‘Civil Courts’ and if subordinate to 
High Court — Determination whether Court under 
particular enactment is Civil Court—Test for — Ex¬ 
pression 'Civil Court’ and S. 3 of Civil P. C.—Both to 
be widely construed — (Bombay) Mamlatdars’ Courts 
Act (2 of 1906), S. 23(3). See Civil P. C. (5 of 1908), 
S. 115. (1985) 1 Mys L J 223=AIR 1960 Mys 5. 

“—Ss. 4 (I) and 42 (as amended in U. P. by Act 24 
of 1954) — Execution of decree passed by Nvaya 
Panchayat-Powers of civil Court-S. 93 (2) of U. P. 
Act 26 of 1947 overrides provisions of S. 42, Civil 
L C.—Transferee civil Court empowered to execute 
decree as if passed by itself — U. P. Panchayat Raj 

Act (26 of 1947), S. 93 ( 2 ). 

Section 93 of the U. P. Panchayat Raj Act being a 
special law overrides the provisions of S. 42, Civil 
P. C. (as amended by U. P. Act 24 of 1854). A Munsif 
to whom a decree passed by a Nyaya Panchayat is 
transferred under S. 93(2) for executiou can execute 
the same as if it were passed by itself by attachment 
immovable property. 1965 All L J 423= 

AIR 1966 All 218 (Pt A). 

S. 4—Act stands repealed by Code of Civil Proce- 
dure (Amendment) Act, 1951. S. 20 - Hyderabad Act 
was not special or local law then in force—Hyderabad 
Act in new set up could not be implemented—Inter¬ 
pretation of Statutes — Repeal by implication — Act 
ceasing to serve useful purpose. See Hyderabad Suits 
Against Government Act (5 of 1320, Fasli). AIR 1965 
Andh Pra 288. 

rr S - 4 , and prc * Merged States (Laws) Act (1949), 
j- 5—Whether repeals Para. 35 of Himachal Pra¬ 
desh (Courts) Order (1948)—Interpretation of Statutes 
--General Clauses Act (1897), S. 6 A. See Merged 
States (Laws) Act (1949), S. 5. AIR 1951 Him Pra 61. 

~ S * ^-- Appeal under — District Court’s jurisdic¬ 
tion — Ordinary and not special — Revision in High 
Gourt maintainable. See Houses and Rents-Madhya 

m? i, o C ^^ dati0n Cootrol Act (23 of 1955), 
S. 9 (4). ILR (1963) M P 347. ’ 

TZ Ss -J '' 104 ’ O. 43, R. 1, O. 47, R. 7 - Letters 

C 1 10 ~ Refusal review—Appeal 

See Letters Patent (Nagpur), Cl. 10 . AIR 1950 Nag 

} and } 04 “ Section 104 (2) does not bar 
IKjjJ fr0 “ decision of Single Judge to Division 
«>ench — (Letters Patent (Nagpur), Cl 10) See Pi^n 
P. C. (5 of 1908), S. 104 (2J. AIR 1958 Nag 211. 

“--Ss. 4 and 5(4) and (5), Pre. — Nature of commis- 

rc7j Apphc . abi,lly of ClvR p * c * and Evidence Act 
7 (Evidence Act (1872), S. 1). See Commissions of 
Inquiry Act (1952), S. 4. AIR I960 Punj 80* 


-Ss.4,3,1(4)—Constitution of India, Art. 220 — 

Quasi-judicial orders—Order under Displaced Persons 
(Verification of Claims) Act — (Displaced Persons 
(Claims) Act (1950), Ss. 5, 0) — (Displaced Persons 
(Claims) Supplementary Act (1954)) —;Displaced Per¬ 
sons (Debts Adjustment) Act(1951),Ss.2 (3) and 32) — 
(Displaced Persons (Compensation and Rehabilitation) 
Act (1954), S. 7). See Constitution of India, Art. 228. 
AIR 1957 Punj 180. 

-Ss. 4, 142, 151; O. 45, R. 7, O. 47, R. 1 — Privy 

Council Rules, 1920, R. 12 — Certificate under — 
Power of High Court to cancel or withdraw it — 
F. C. Enlargement of Jurisdiction Act (1948), S. 0 — 
Constitution of India, Art. 135. See Privy Council 
Rules, 1920, R. 12. AIR 1951 Punj 43. 

—Ss. 4 (I)_and O. 11, R. 21 — Constitution of 
India, Art. 254, Sch. 7, List II, Item 3 and List 3, 
Item 13 — Repugnancy—Section 12 (4) of Saurashtra 
Act 22 of 1951 not void on ground of repugnancy to 
provisions of Civil P. C. — (Houses and Rents) — 
Saurashtra Rent Control Act (22 of 1951), S. 12(4). 
See Constitution of India, Art. 254. AIR 1956 Sau 58. 

”““S* 5, O. 47, R. 2 — Applicability of O. 47, R. 2 to 
Revenue Courts — Effect of special provisions — 

(Hyderabad Land Revenue Act (8 of 1317F.), S. 160 ) 

— (Hyderabad Office Order No. 24 of 1354F,) — 
(Hyderabad Office Order No. 29 of 1357F ). See 
Civil P. C. (5 of 1908), 0.47, R. 2. AIR 1950 Hyd 
164. 

-—Ss. 5 ( 2 ), 115 and 3 — Subordinate Court — 
Deemed Ccurts under S. 23 (3) of (Bombay) Mam- 
latdars Courts Act (2 of 1900), if ‘civil Courts’ 
and if subordinate to High Court - Determination 
whether Court under particular enactment is civil 
7 Test for - Expression ‘c : vil Court’ and S. 3 

C r' ; C 7 f ot ‘° b ® widel y construed — 
(Bombay) Mamlatdars Courts Act (2 of 1900). S 03 

ft is 2S- &s,t!?’■ s - i’i,f. 

——S. 0 — Andhra Pradesh Couit-fees and Suits 
Valuation Act (7 of 1956), Ss. 50 (1), 29 - Suit for 
possession of immovable property - Valuation of 
subject-matter for jurisdiction — Departure from 
prescribed mode of provisions in Suits Valuation Act 
not permissible —Value for purposes of court-fee 
computed on 3/4th value of lands as enjoined in 

• • 7 ? j me sbaI1 be value for jurisdiction - Pro 
vision held not in conflict with S. 6 , Civil P. C. See 

Andhra Pradesh Court-fees and Suits Valuation Act 

nqfl- 1 l 9 O°A , ^ 5 f 0 'r 1 ini 1965> 1 Andb W B 366 = 
(1985) 2 Andh L T 108 = AIR 1960 Andh Pia 66 . 

— s - 0 - Hindu Marriage Act (1955), Ss. 19 and 3 
(b) — Suit for declaration of nullity — City Civil 
Court has exclusive jurisdiction — Suit cannot be 

S19: n A m g ?9M 0,1 S 577 Marriag9 Act (1935 »’ 

—-Ss. 6 , 39, 38, O. 21 , R. 8 — Competent Court — 
Decree transferred for execution to another Court — 

sfsnffi’Si m Civ “ P - a < 5 of 1908 >' 


HSS 7 ?' « a 5 ~,£ ar,i ' io , n suits - Suils Valuation Act 
(ioo7), S. 8 — (Court-fees Act (1870) S 7 r\ /kv\ 

s ssi,i?* s «*•! ssiaa 

h.. s sy.","~3ST,Str- , ESL;“' 

Estoppel. AIR 1959 Punj 646. V bttect 

77*?* 7 SmaR Cause Courts Act (1887) 

LI? Section 47 is not inapplicable to Provincial 

rnSwJw aST See CivUP - G - (19081 ' S - 47I ™« 

— Ss. 7,47 — Contract Act (1872), S. 70 

certain^pfcification-WalibSft b^^nTacco^g 
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to specification — Plaintiff completing wall and filing 
suit for recovery of expenses—Section 70 is attracted 
— Suit held cognizable by Small Cause Court. See 
Contract Act (1872), S. 70. AIB 1961 Madh Pra 107. 

-Ss. 8 and 44 — Presidency Small Cause Court — 

jurisdiction to execute foreign decree. AIR 1951 Mad 
289. 

SECTION 9 


SYNOPSIS 

1. Scope. 

2. Jurisdiction of Courts—General. 

(a) Difference between absence of jurisdiction 

and error in exercise of it. 

(b) Acquiescence or waiver. 

(c) Jurisdiction with reference to subject-matter. 
<3. “Subject to the provisions herein contained." 

4. Suits of civil nature. 

(a) Suit relating to property. 

(b) Right of person as member of club or society. 

(c) Right relating to religious and other pro* 

cessions. 

(d) Other common law rights — Wrongful dis¬ 

missal from service. 

5. Suits not of civil nature—No suit lies where there 

is no such right as that claimed. 

6 . Suit relating purely to religious rites or cere¬ 

monies. 

7. Suit expressly barred. 

8 . The rule does not apply in the case of summary 

and concurrent remedies. 

1. Scope. 

-S. 9, O. 18. R. 13—Applicability to Small Cause 

Courts—Recording of evidence by Provincial Small 
' Cause Courts. 

As far as recording of evidence goes neither S. 9 
nor O. 1 exempts the operation of R. 13 of O. 18, 
Civil P. C. which therefore applies to Small Cause 
Courts because of S. 17 of the Provincial Small Cause 
Courts Act. AIR 1955 NUC (Cal) 2075. 


2. Jurisdiction of Courts—General. 

^ —S. 9 — Legislature — Powers of, to take away 
Jurisdiction of Civil Courts. 

It cannot be said that it is only when a right is 
created by a statute and a tribunal is set up for the 
determination of that right by that statute that the 
urisdiction of a Civil Court as to a question con¬ 
cerning that right is taken away. A competent legis¬ 
lature may take away a Civil Court’s jurisdiction to 
try other questions also. Akbar Khan Alam Khan v. 
Union of India, 1962 Jab L J 66 = (1962) 1 SCJ 665 
= 1962 Nag L J 13=(19G2) 1 SCR 779=1962 MPLJ 
277 = (1962) 1 Ker L R 229 = 1962 All W R (HC) 
163=63 Pun L R 830=(1961) 2 SCA 649=AIR 1962 
5 C 70. 

-Ss. 9 and 100 — Plea of want of jurisdiction — 

Neither urged before lower appellate Court, nor 
made a ground in memorandum of appeal—Plea not 
allowed to be raised in second appeal. See Civil 
Procedure Code (5 of 1908), S. 100, AIR 1965 All 
309. 

-S. 9-Limitation-Plea of-Involves question of 

law alone — Affects jurisdiction °f Court. 1962 A 1 
W R (HC) 26=1962 All L J 229=ILR (1962) 1 All 

343. 

-Ss. 9 and 115 - Coujt having jurisdiction to 

decide particular matter - Omission to app y provi¬ 
sions of law - Effect - The decision canno be said 
to be completely without jurisdiction. AIR 19oS All 

154. 

_S. 9 —Jurisdiction of Civil Court — Averments in 

the plaint alone determine whether the Court has 
■jurisdiction or not — Allegations in defence do not 


determine the question of jurisdiction. 60 M L J 207 
and 1960 (1) Andh W R 280, Ref. (1982) 2 Aodh 
W R1=ILR (1983) Andh Pra 853 (DB). 


-S. 9—Want of jurisdiction—Plea as to. 

If a defendant or judgment-debtor raises any 
objection to the jurisdiction of the Court, the Court 
has not only the power but is under obligation to 
decide that matter. See Civil Procedure Code (5 of 
1903), O. 21, R. 90. AIR 1955 Assam 12. 


-S. 9— Presumption is in favour of jurisdiction of 

Civil Court. 


The ordinary rule is that the jurisdiction of the 
Civil Court cannot be excluded unless it is speci¬ 
fically barred. Normally, a Civil Court shall be pre¬ 
sumed to have jurisdiction to decide all such civil 
questions. 01 BLR 1087, Foil. 1963 Mah L J 633= 
ILR (1964) Bom 80. 

-S. 9—Court-Fees Act (1870), S. 7 (iv)—Court-fee 

and jurisdiction—(Suits Valuation Act (1887), S. 8 ) — 
The question of jurisdiction of a Court depends not 
merely on the nature of relief sought in the prayer, 
but the relief that the plaintiff would be entitled to 
if he succeeds in the suit. See Court-fees Act (1870), 
S. 7 (iv). AIR 1956 Bom 649. 


-Ss. 9,100—Plea as to jurisdiction. 

A plea as to jurisdiction may be taken at any stage, 
ind if a Court or authority has no jurisdiction, even 
he fact that the party does not raise the plea of 
urisdiction will not confer jurisdiction upon that 
Court or authority. AIR 1955 Bom 75. 

-S. 9—Delegated legislation — The principle that 

whenever power is conferred upon the Legislature 
:o pass laws in a field mentioned, the power carries 
with it the power to pass laws on matters which may 
38 called subsidiary or ancillary cannot possibly be 
applied where subordinate powers of legislation are 
conferred upon a body whether it may be Munici¬ 
pality or the Central Government itself. 52 Cri L J 
L381=AIR 1951 Bom 397. 

-S. 9—Jurisdiction of Court—Agreement choosing 

[Court—When valid-Effect of such agreement. 

The agreement does not contravene the provisions 
>f S. 28 of Contract Act (1872), if the chosen Court 
aas jurisdiction to try the suit under the ordinary 
aw. AIR 1955 Cal 161. 

-S. 9—(Letters Patent (Cal), Cl. 12)-Jurisdiction 

-State carrving on commercial undertaking (like 
railways) — State does not carry on business-States 
iability to be sued in its own Courts — (Constitution 
>f India, Art. 300) - The State in India claims no 
exemption from liability to sued in its own Courts. 
5ee Letters Patent (Cal), Cl. 12. AIR 19o3 Cal 1. 

_S 9 — (Payment of Wages Act (1930), S. 15) — 

[urisdiction of Civil Court-It is always open to any 
bourt or Tribunal to investigate the jurisdictional 
'acts, and to decide whether the Court or Tribunal 
las jurisdiction or not. See Payment of Wages Act 
1930), S. 15. AIR 1964 Guj 22. 

__s. 9 — Jurisdiction of Court is determined by 

itatement in the plaint and not by what is pleaded 
Dy the defendant. See Houses and Rents— Hyderabad 
Sent Control Order (1353F), S. 8 . AIR 1956 Hyd 17. 

-S. 9 —Conferment of jurisdiction. 

Jurisdiction is not conferred on grounds of natural 
ustice. It has to be specifically conferred by statute 
ind more so in the case of administrative bodies 
zeroising judicial or quasi-judicial functions, bee 

Constitution of India, Art. 220. AIR 1953 Hyd 235. 

ft—S. 9-Suit for partition-jurisdiction of Court 

-(Travancore Ezhava Act (3 of 1100), Ss. 28, 29, SO) 
—The ordinary jurisdiction of a Civil Court to enter- 
lain a partition suit by a member or “ embe « ° r 
Ezhava tarwad, is not in any way barred. SeeTravan 
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Criminal P. C. (1S98), S. 423 U) (b). 1962 (2) Cri L J 
727=AIF 1962 Andh-Pra 479 (FB). 

--S. 9 — Competent Court — Distinction between 

decree passed by Court having no inherent jurisdic¬ 
tion and Court irregularly assuming jurisdiction 
pointed out— See Civil Procedure Code ;5 of 1908), 
S. 11. AIR 1958 Bom 30. 

-S. 9 —Th"re is a basic difference between want of 

jurisdiction and irregular and illegal exercise of 
jurisdiction. Where there is illegality or irregularity 
in the exercise of jurisdiction, the defect if any, can 
be corrected according to the procedure established 
by law by way of appeal or revision and where the 
appellate Court has pronounced its decision against 
the petitioner, the matter having been finally decided, 
it should not ordinarily be reopened in a proceeding 
by way of writ. See Constitution of India, Art. 220. 
AIR 1953 Pat 75. 

-S. 9—Existence of jurisdiction is very different 

from the exercise of jurisdiction. See Houses and 
Rents — Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947), S. 18 (2). AIR 1952 Pat 458. 

-S. 9, O. 21, R, 91-Setting aside of sale-Condi- 

tions. 

The Court sale cannot be set aside, on the ground 
that the judgment-debtor had no saleable interest in 
the property sold. The order is not null and. void or 
one made without jurisdiction though there is irregu¬ 
lar assumption of jurisdiction by the executing Court. 
The irregularity is one which would be cured by 
failure to object in good time. AIR 1953 Trav-Co 620, 


2 (b). Acquiescence or waiver. 

_Ss 9, 47, 2 (2) and 100 — Execution "consigned 

for default” in payment of process-fee-No question 
relating to execution, discharge or satisfaction of 
decree, held determined —Order held did not amount 
to decree — Order is*not appealable — Acquiescence 
does not vest lower appellate Court^with jurisdiction 
—Matter heldgcould be agitated in second appeal for 
first time. See Civil Procedure Code (5 of 1908), 
S. 47. AIR 1965 All 589. 

-S. 9—(Partnership Act (1932), S. 69.)—Duty of 

Court — Consent of defendant — Effect— No act of 
defendant can make a suit good which is at its 
inception bad and, therefore, the consent of the 
defendant in such a suit cannot enable the Court to 
pronounce a decree in favour of the plaintiffs- 
nartners who are found to be an unregistered firm. 
See Partnership Act (1932), S. 69. AIR 1954 Bom 


—S. 9—Want of jurisdiction apparent on face of 
oceedings—Acquiescence by submission to jurisdic- 
)n —Proceedings are liable to be quashed by certio; 
ri. See Constitution of India, Art. 220. 1960 Cri 
j 75 = AIR i960 J and K 29. 

_S. 9—Absence of inherent jurisdiction — Consent 

innot confer jurisdiction — Rule does not apply 
Extra Ordinary Original Civil Jurisdiction ot High 
Durt. AIR 1961 Punj 87 (91) (Pt D) (Pr 20). 

—S. 9-Order for delivery of possession of property 
possession of mortgagee —Failure to issue notice 
’aiver of no objection to Jurisdiction-Effect. \\-hen 
ircible possession of property is taken without 
)tice the proceedings are without jurisdiction. Ihe 
ant of jurisdiction in the Custodian in such a case 
;ing of an inherent nature waiver on the part.of he 
ortgagee cannot confer any jurisdiction on theCus- 
dian. See Administration of Evacuee Property Act 

950), S. 7. AIR 1952 Raj 184. 


2 (c). Jurisdiction with reference to subject 

matter. 


•_S. 9 — Trade and Merchandise Marks Act (1958), 

Ss. 105 and 2 (e) — Suit for passing off goods — Dis¬ 


trict Court of Mysore closed for vacation — Plaintiff 
instituting suit in High Court of Mysore — High 
Court if possesses ordinary original civil jurisdiction 
then alone it would ba "District Court” within S. 2 
(e)—High Court, though at apex of civil Courts, 
possesses no original jurisdiction in matters not 
expressly declared within its cognizance — It is not 
invested with ordinary original jurisdiction of Dis¬ 
trict Court and is not competent to entertain passing 
off action. See Trade and Merchandise Marks Act 
(1958). S. 105. AIR 1905 S C 1449. 

-S. 9—Erroneous decisions of inferior tribunal — 

Error apparent on face of record — High Court has 
jurisdiction to quash order though subject-matter 
was one which was within the jurisdiction of tribunal. 
See Constitution of India, Art. 220. AIR 1953 Nag 
148. 

—~—Ss. 9 and 21—Jurisdiction by consent or waiver. 
When the Court has no inherent jurisdiction over 
the subject-matter of a suit, the parties cannot, by 
their mutual consent or waiver convert it into proper 
judicial process. Section 21 has no application to 
cases of exclusive jurisdiction. AIR 1953 Nag 136. 

-S. 9 — Jurisdiction with reference to subject- 

matter of suit how determined stated, See Houses 
and Rents—Saurashtra Rent Control Act (22of 1951), 
S. 12 (4). AIR 1950 Sau 58, 


3. "Subject to the provisious herein contained.” 

-S. 9—Execution proceedings—Objection to juris¬ 
diction — Rule as to. The objection that the Court 
passing the decree has no territorial jurisdiction 
would be baired in execution proceedings by the 
principle of ‘ res judicata” embodied in S. 11 reed 
with Exp). 4, of the Act. See Civil Procedure Code (5 
of 1908), S. 11. AIR 1955 All 569. 

4. Suits of civil nature. 

©-S. 9—Punjab Sikh Curdwaras Act (8 of 1925), 

S. 29 ( 2 ) — Applicability—Bar of jurisdiction of Civil 
Court. See Punjab Sikh Curdwaras Act (8 of 192o), 
S. 29 (5). AIR 1955 SC 576. 


4 (a). Suit relating to property. 

— S. 9 -Suit in Civil Court for relief of injunction 
d in alternative for relief of recovery of possession 
Relief of injunction found inadmissible and mere 
it for possessiou-Was beyond jurisdiction of Courts 
c n jt held was liable fo be dismissed# See Civil P# C. 
90S , 0 7, R.10. 1905 All L J 549 = ATE 1906 All 
' 1905 All W R (HC) 474. 


i ~ ^ v v ' * - 

c 9 _plaint allegations making suit one under 

54 , Specific Relief Act - Facts entitling plaintiff to 
iet under 8 . 180, Tenancy Act - Not pleaded - 
risdiction of Civil Court is not barred. See Tenancy 
ws — u. P. Tenancy Act (7 of 1939), S. 24-. AIR 

60 All 573. 

—S. 9 -Constitution of India (1950), Art. 133 (1) (c) 
‘Civil Proceedings” — Proceedings arising out ot 
ction petition ate proceedings of a civil nature and 
3 High Court under Art. 133 (1) of the Constitution 
n certify such a case to be a fit one for appeal to 
3 Supreme Court. See Constitution of India, Arti- 
3 133 (1) (c). AIR 1959 All 607. 

—S. 9—Government of India Act (1935), S. 241 (3) 

) (Hi) - Financial Hand Book, Vol II, Rr. 1-, 14 

igh Court Rules and Orders (Allahabad) 1940, R. 17 
Servant on leave preparatory to retirement disallow 
to return to duty - Right of appeal denied - 
declare order invalid is maintainable, and the 
lidity ot the order can be challenged. See Govern 

But of India Act (1935), S. 241 (3) (b) (Hi). AIR 
11 439. 
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—S. 9 — Master and Servant — Suit by servant 
against master for arrears of salary and bonus — He 
cannot ask to render accounts. ILR (1954)2 All 
153. 

f —S. 9 —Resumption of inam land under Hydera¬ 
bad Land Reven- e Act (S of 1317-F) — Right to patta 
under — Suit for, is of civil nature— Hyderabad 
Land Revenue Act ;S of 1317 F). (1961) Andh L T 
836 (Fb). 

— Sj. 9, 92 (2), 0. 6, R. 17 — Framing scheme for 
management of High School — Jurisdiction of Civil 
Courts — Suit before District Munsif — Inclusion of 
such relief bv amendment — Not allowed. See Civil 
P. C. (5 of 1908), S. 92 (2). A 1 R 1957 Andh Pra 10. 

-S. 9—(Northern India Ferries Act (1878), S. 34) 

—Suit claiming additional remuneration for plying 
additional marboat — Section 34 of Northern India 
Ferries Act (1878) does not apply and Jurisdiction of 
Civil Court to entertain suit is not barred. See 
Northern India Ferries Act (1878), S. 34. A I R 1952 
Assam 147. 

-—S. 9—"Civil proceedings” — Meaning of — Civil 
rights -What are—Appeal to High Court from deci¬ 
sion of Election Tribunal under S. 110.A, Represen¬ 
tation of People Act — ha civil proceeding within 
the meaning of Art. 133(1) of the Constitution. See 
Constitution of India, Art. 133 (1). AIR 1963 Cal 
364# 

-S. 9 — Government servant — Suit for arrears of 

salary—Maintainability—A civil servant can maintain 
for arrears of salary against the Government. See 
Constitution of India, Art. 311. A I R 1961 Cal 62G. 

-—-S. 9 —Civil servant —Suit by, for arrears of pay— 
Maintainability—A suit is competent in a civil Court. 
See Constitution of India, Art. 311. AIR 1955 
Cal 45. 

-S. 9—Administration—Suit for — Private trust— 

Framing of scheme — Permissibility — Powers of 
Court. 

It is permissible for the High Court in a suit for 
administration of the trust relating to a private trust 
to frame a scheme for the proper management of the 
trust. Further, a suit fora scheme and administra¬ 
tion of a private trust is a fusticiable claim within the 
meaning of S. 9, Civil P. C., and therefore the Court 
nas all the relevant and necessary powers to deter¬ 
mine a scheme for the proper administration and due 
“® na -gement of the trust. 89 Cal L J 224 = A I R 
* y c>2 C&l 763* 

4 (b). Right of person as member 
of club or socievV* 

"7 S. 9—Racing club—Rules of club — Decision by 
stewards on evidence collected by stipendiary ste¬ 
ward — Rules of evidence do not apply — Natural 
justice Opportunity to plaintiff or answering charges 
given — Prayer for interlocutory injunction can be 

I?R 0 nQ?mi madeout Prima facie case. 

1 C R (1950) 1 Cal 418. 

—S. 9-Suit under S. 9, Specific Relief Act-Juris¬ 
diction of Civil Court — Section 99. Hyderabad 
Tenancy Act-Effect of. * 

DufviAw if S u\ Spe ^ c S elief Act is oulside th « 

S oq ^ A H y dera ba d Tenancy Act. Therefore 
V eDan £ y Act no application and does not 

<C“iBT955H»dan: 1 ” 8 of,ha suitby civU 

Suit . f or declaration of plaintiff's ezclu- 

1953 Hyd l (FB)° rm purohitgiri does not lle - A I R 
?877«m» 9 ri , S5 m S and Kashmic Contract Act (9 of 

tent 7 iSf Exception I, Part 2) - If inconals! 

nt with S. 34, Arbitration Act — Whether suit is 


maintainable. See Jammu and Kashmir Contract Acti 
S. 28, Exception I, Pait 2. A I R 1959 J & K 59 (FB). 

-S. 9—Master and servant — Suspension — Order 

hv Sovereign as head of Dharmarth Department — 
Whether in capacity of Sovereign — Jurisdiction of 
civil Court to go into validity. 

Every order passed by His Highness the Maharaja 
of Jammu and Kashmir cannot be said to have been 
passed by him as the sovereign of the S'ate. An order 
passed by him suspending au employee of Dharmarth 
Department, held was passed in his capacity as a 
head of the Dharmarth Department and not as a 
Sovereign. Such an order if it is in contravention of 
the provisions of the relevant law or rules, can be 
certaiolv impugned in a Court of law. AIR 1958 
J & K 41. 

-S. 9 — Agreement that suit regarding disputes 

should he instituted in ooe only out of two com¬ 
petent Courts—Validity—(Contract Act (1872), S. 28) 
—The agreement is a valid one and not void under 
S. 28 of the Contract Act. See Contract Act (1872), 
S. 28. A I R 1955 J & K 20. 

-S. 9—(Companies Act (1950), Ss. 2 (11), 10)—Juris¬ 
diction of Civil Court — There is no provision in the 
Companies Act excluding the powers of a Civil Court 
in respect of any matter. See Companies Act (1950), 
S. 2(11). AIR 1959 Ker 254. 

-Ss. 9, 20 — Agreement to sue only in one of out 

of several competent Courts — Validity—The agree¬ 
ment is hit by S. 23(2), Contract Act and being 
unenforceable thereunder, canDot be pleaded in bar 
of action in one of such Courts. See Contract Act 
(1872), S. 23 (2). A I B 1956 Madh Bha 120. 

-S. 9—Agreement that suit concerning dissolution 

of partnership must be brought in Court at Indore— 
Suit by one party brought in Court at Asansol—Sub¬ 
sequent suit by other party brought at Indore— 
Subsequently instituted suit at Indore cannot be 
stayed under S. 10 of the Act. See Civil P. C. (1908), 
S. 10. AIR 1955 Madh Bha 145. 

-S. 9 — Suit of civil nature — Plaintiff claiming 

along with defendant the right of Yajman Vriti filing 
suit for declaration of his right to share of income 
and recovery of amount to be found due on taking 
account — Suit is tor establishing right in property 
and is of civil nature—Case law referred. AIR 1953 
Madh Bha 7. 

-S. 9—That a wife in England could not but for 

the Statute agitate her claim for maintenance against 
her husband by an action is more or less due to 
historical development of the law. That rule has not 
been accepted in America. There is less reason in 
this country for the acceptance of any such rule 
where under S. 9 the Court has jurisdiction to try 
all suits of a civil nature except those the cognisance 
of which has been either expressly or impliedly 
barred. See Husband and Wife—Maintenance. I L R 
(1985) 1 Mad 614=A IR 1906 Mad 225. 

-S. 9—Damages for wrongful termination of ser¬ 
vices-Jurisdiction of authority — The forum for the 
relief is the civil Court and not the authority. See 
Payment of Wages Act (1930), S. 4 (vi). A I R 1955 
Mad 597. 

"—S. 9 — (Specific Relief Act (1877), S. 45) — The 
Government order under S. 45 of Specific Relief Act 

when can be made — Alteration in date of birth_ 

Government notification G.O. M.S. 39, Education, 
dated 12th January 1944 — Effect of-The Govern- 
mentorder, dated 12th January 1944, cannot empower 
the High Court or any other Court to make an 
enquiry as to the correct date of birth of any indivi¬ 
dual and to direct a correction as a result of such 

HrImImM 0 Relief Act (1877) - s ' 45tb) - 
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—S. 9 and O. 1, R. 8 — ‘Numerous persons’ — Suit 
on behalf of a fluctuating body—A fluctuating com¬ 
munity such as the Sathada Sri Vaishnawa Commu¬ 
nity can owd and possess property and the rights in 
such property can be established in a Court of law. 
AIR 1955 NUC(Mad) 3220. 


4 (c). Right relating to religious and 
other processions. 

-Ss. 9 and 91 — Member of public has right to 

conduct non-religious procession through public 
street such as funeral procession. AIR 1954 
Mad 177. 

-S. 9 — (Madras Hereditary Village Offices Act 

(1895), Ss. 13 and 21 — Plaintiff ousted from office by 
order of Collector passed on orders of Government — 
Order without jurisdiction — Suit for declaration is 
not barred — See Madras Hereditary Village Offices 
Act (3 of 1895), S. 13. AIR 1952 Mad 865. 

*-S. 9 — Puri Sri Jagannatha Temple (Administra¬ 

tion) Act (XIV of 1952), S. 29 — Matter not permis¬ 
sible to be done under Act is open to challenge in 
civil Court — Puri Sri Jagannatha Temple (Adminis¬ 
tration) Act (14 of 1952), S. 29. ILR (1965) Cut 794 
=AIR 1966 Orissa 96. 

—— S. 9 — Suit for accounts — Agent not entitled to 
sue principal for accounts — He can sue for specific 
amount due as commission. AIR 1960 Orissa 123. 

-S. 9 — Liability of Government for negligence of 

its servant—(Vicarious liability).—Powers and duties, 
which are fixed by law, are governmental and not 
commercial, and acts done in the exercise of these 
powers or in the purported fulfilment of those duties 
are not within the rule of vicarious liability — See 
Constitution of India, Art. 300. AIR 1954 Pat 529. 

- S. 9—(Provincial Small Cause Courts Act (1887), 

Ss. 15 (3), 10, 23 and Second Sch., Arts. 8 and 44) — 
Suit to recover arrears of rent — Question of fixation 
of standard rent raised by tenant — Jurisdiction of 
Small Cause Courts is not ousted—(Houses and Rents 
— Delhi and Ajmer Rent Control Act (38 of 1952), 

S. 33) — Interpretation of Statutes) — See Provincial 
Small Cause Courts Act (1887), S. 15 (3), AIR 1960 
Punj 11. 

-S. 9 — Suit for accounts— Liability to account— 

Circumstances under which arises — Trust defined 
and distinguished from contract — Principal and 
Agent relationship explained. AIR 1959 Punj 92. 

_S. 9 — Lien on Government post—Suit to enforce 

it is not maintainable — See Constitution of India, 
Art. 311. AIR 1950 Punj 42. 


4 (d). Other common law rights—Wrongful 
dismissal from service. 

_,S. 9—Master and servant—Termination of service 

— Military servant—Discharge from service-Suit for 
declaration that discharge is illegal — Maintain¬ 
ability. 57 P L R 282 =AIR 1953 Punj 160 (DB). 

_S. 9— Rival claimants for pre-emption — Decree 

for proportionate share — Further decree for division 
of property is ultra vires and without jurisdiction — 
Proper course for separate possession is to file a suit 

for partition — See Civil Procedure Code (5 of 1908), 
O. 20, R. 14. AIR 1959 Raj 136. 

-S. 9 and O. 7, R. 7 - Suit for declaration only - 

Maintainability — Decree giving present relief—Held 
on facts that the suit was not barred by S. 42 of 
Specific Relief Act (1877) as the effect of giving 
declaration would be to give present relief to the 
plaintiff—See Specific Relief Act (1877), S. 42. AIR 
1957 Tripura 37. 

5. Suits not of civil nature—No suit lies where 
there is no such right as that claimed. 

-S. 9 — Madras Hereditary Village Offices Act 


(1895), Ss. 13, 21 — Civil Court has no jurisdiction to 
try suit relating to partition of shroff service inam 
lands on ground that plaintiffs and other defendants 
are entitled to office jointly with the first defendant 
— See Madras Hereditary Village Offices Act (1895), 
S. 13. 1953 Andh W R 659. 

—S. 9 — (Pensions Act (1871), S. 4) — Claim for 
enhanced pension under Indian Army Rules is not 
enforceable in civil Courts—See Pensions Act (1871), 
S. 4. AIR 1965 Ker 185. 


-S. 9—Cancellation of certificate by civil Court — 

Question whether amount under certificate is due 
by the debtor within exclusive jurisdiction of special 
tribunal — No suit lies in civil Court — See Public 
Demands Recovery Act (Bengal Act 7 of 1880), S. 43. 
AIR 1953 Orissa 300. 


6. Suit relating purely to religious rites 
or ceremonies. 


-S. 9—Hindu Marriage Act (1955), S. 9 — Suit for 

restitution of coajugal rights — Jurisdiction of 
Munsiffs and civil Judges.—The reliefs sought would 
be covered by S. 9 of the Hindu Marriage Act 
(1955), hence the Munsiff and civil Judges will have 
no jurisdiction to try the suit. It would however be 
competent to the District Court to grant the relief. 
See Hindu Marriage Act (1955), S. 9. AIR 1959 
All 7. 

7. Suit expressly barred. 


£-S. 9—Tenancy Laws—Madras Estates (Abolition 

and Conversion into Ryotwari) Act (20 of 1948), S. 9 
(4) (c) and (0) — Question whether inam village is 
"inam estate" — Determination of — Jurisdiction of 
Settlement Officer and of tribunal exclusive — Civil 
Courts barred from trying or re-trying it “See 
Tenancy Laws — Madras Estates (Abolition and Con¬ 
version into Ryotwari) Act (20 of 1948), S. 9 (4) (c) 
and (6). AIR 1904 S C 807. 


- St 9-Vindhya Pradesh Abolition of Jagirs and 

ind Reforms Act (11 of 1952), S. 37 — Not repug- 
int to S. 9, C. P. C. and is valid-See Tenancy Laws 
Vindhya Pradesh Abolition of Jagirsi and.Land 
iforms Act (11 of 1952), S. 37. AIR I960 S C 796. 

—S. 9-Suit for recovery of arrears of ‘‘basil”. The 
it lies in the civil Courts. AIR 1955 NUC 
jmer) 330. 

—S 9 — U. P. Zamindari Abolition and Land Be¬ 
rms Act (1951), Ss. 209 and 311 - for posses. 
Jn of land - Civil Court has no jurisdiction to 
icide such suit - Additional prayer for injunction 
nnot confer jurisdiction on civil Court See 

.nancy Laws-U. P. Zamindari Abolition and Land 

.forms Act (1951), S. 209. 1965 All L J 549=1965 
W w R (HC) 474=AIR 1966 All 867. 

—S. 9 and Pre. - Suit for .possession by tenant 
ainst trespasser-Forum of suit—Effect of amend- 
g Act on vested right obtained under decree A 
it filed in 1945 in the*Civil Court could rightly be 
aintained in that Court - The mere fact that the 
nending Act 10 of 1947 has added an explanation 
S. 180, U. P. Tenancy Act, 1939, does not mean 
at S. 180 as it originally stood was applicable to a 

lit by a tenant against a trespasser. AIH 1» 0 ' 

|0 

—S. 9 -Tenant suing trespasser for ejectment in 

vil Court-Suit triable by revenue Cour -Retinn o 
aint to revenue Court — Power of High.Courtm 
cond appeal-High Court had power to direct the 
[aint to be returned for presentation to a r 
ourt. See Tenancy Laws-U. P. Tenancy Act (17 ot 

939), S. 180. AIR 1957 All 257. 
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—S. 9—Jurisdiction to entertain appeal. 

The jurisdiction to entertain a suit is quite different 
from the jurisdiction to entertain an appeal, S. 242, 
U. P. Tenancy Act and S. 9, Civil P. C., deal with the 
jurisdiction to entertain a cnit and not an appeal—See 
Tenancy Laws — U, P. Tenancy Act (17 of 1939), 
S. 242. AIR 1957 All 257. 

-S. 9—(T. P. Act (1882), S. 60) — Void mortgage— 

Mortgagor’s right to recover possession on payment 
of money received—Question of limitation if arises — 
Form of suit — Relief claimed in redemption suit— 
Claim in respect of ex-proprietary tenancy and occu¬ 
pancy tenancy land—Jurisdiction of civil Court—The 
Court in granting relief adjusts equities between the 
parlies and this can be done only by the civil Court 
and not by the revenue Court. See T. P. Act (1882), 
S. 60. AIR 1956 All 639. 


case should dismiss the suit and leave the plaintiff to 
file a fresh suit for possession and damages in th? 
revenue Court. See Tenancy Laws — U. P. Tenancy 
Act (17 of 1939), S. 180. AIR 1951 All 611. 

-S. 9—Tenancy Laws — Andhra Pradesh (Telan- 

gaoa Area) Tenancy and Agricultural Lands Act (21 
of 1950), Ss. 98 and 99 — Deputy Collector rejecting 
petition on ground that matter was within cognizance 
of civil Court—Petitioner’s plaint rejected by civil Court 
on ground that defendant’s possession was in contra¬ 
vention of S. 98 and that its jurisdiction was barred' 
under S. 99 — Petitioner again approaching Deputy 
Collector — Deputy Collector has to decide nature of 
transaction and grant relief. See Tenancy Laws — 
Andhra Pradesh (Telangana Area) Tenancy and Agri¬ 
cultural Lands Act (21 of 1950), S. 98. (1965) 1 
Andh L T 352. 


-S. 9 - Limitation Act (1908), S. 29 - Limitation 

under special or local Acts — (U. P. Tenancy Act (17 
of 1949), Sch. IV, Group B, Section 138.) Period of 
limitation prescribed will not apply to suits brought 
under S. 9 of Civil P. C. See Limitation Act (1908), 
S. 29. AIR 1954 All 171. 

“— s - 9—Acquisition proceedings under S. 54 of U.P. 
Tenancy Act (17 of 1939)—Compromise between the 
parties—Order of acquisition in terms of compromise 
passed-Order embracing provisions outside S. 54 — 
Restoration proceedings purporting to be under S. 54 
(5) — Restoration order passed — Suit for declaring 
restoration order ultra vires — Jurisdiction of civil 
Court to grant declaration not barred. See Tenancy 

AIR S 19l3 U All P 578 eDanCy ^ U? °' 1939) ' S ‘ 54 (2) ' 

^ S *m 9 r Succe ? s,0n . Ac l W 925 ). S - 300-Question of 
title ihe question should be decided by means of a 

n§o!^ r c S olL In a civi * CoUf h See Succession Act 
(1925), S. 300. AIR 1953 All 507. 

® ~S. 9—Suit for possession of grove Iand-Cause 

?i £ c !i oa , ar , lsi ?8 before repeal of Tenancy Act by 
U. P. Zamjndari (Abolition and Land Reforms) Act- 
Court hiving jurisdiction. 

The suit is cognizable only by the Revenue Court 
i He suit which was wrongly instituted in the civil 
court cannot be allowed to be continued in that 

* ,ni enaDCy L *ws-U. P. Tenancy Act (17 of 
1939), S. 183. AIR 1953 All 85 (FB). V 

—S. 9 - (U. P. Tenancy Act (17 of 1939), Ss. 183, 
10 U) — Lease by one co-sharer without consent of 

C0 ^ S < a,ers “* Suil * or declaring lease to be in- 
vaiid and for possession-jurisdiction of civil Court- 
Siut is maintainable in the civil Court in the instant 

m 9 ,, S i^^ a S y Rl 9 a 5 W 2AleM P • T6Danc, Act (17of 

which has no existence id the eye of law bv 
virtue °f S. 14 of the Bundelkhand Act - Collector 

dvil &°m i?° we i s and * he Jurisdiction of the 
Ho n i ? ot ba rred. See Bundelkhand Aliena¬ 
tion of Land Act (2 of 1903), S. 22. AIR 1952 All 273. 

—S. 9 — Exclusive jurisdiction of revenue Court — 

2? “51° 8 i e ff U u n that t he defendant was a tres- 

Kic ion °Thi Se f en0a £ h t0 , give 1 th0 civil Court 

?' Tl rev ®nue Court alone has jurisdiction 
to entertain the suit. See Tenancy Laws —UP 

Tenancy Act (17 oi 1939). S. 180. AIR 1951 All ail! 

9-Reliefs for possession and injunction- 
Where two claims are based on different causes of 

I?} 0 ?' th r ? lief , based on the claim Jor possession 

Ginrf a »?. ageS T S t V k ithi 5 ^ < uria:iicU on of the revenue 
9W» ft 6 wlief based on the claim for injunction is 
Sf n K l f 8 Jurisdiction of the civil Court — The latter 

seSnn e i? g « depe ? dant °J graat of of pos! 
session is premature and the civil Court in such a 


-S. 9—Suit against erstwhile tenant for arrears of 

rent — Tahsildar has no jurisdiction to pass decree 
under S. 28—Civil Court can entertain suit—Suit not 
hit by S. 99. Sea Tenancy Laws — Andhra Predesb 
(Telangana Area) Tenancy and Agricultural) Lands 
Act (21 of 1950), S. 28. (1964) 1 Andh W R 349 - 
(1964) 1 Andh L T 378=ILR (1965) Andh Pra 419.“ 

—S. 9—“Otherwise invalid”-Hyderabad Stock Ex¬ 
change Buies imported into contract — Binding on 
non-member — Appointment of arbitrator in contra, 
vention of Rules — Validity of award. Under the cir 
cumstances of the case the award passed cannot be 
said to be legal or valid so as to bind the parties Spa 
A rbitration Act (1940), S. 30 (c). AIR 1958 Andh-Pra- 

uOi» 

~h 9 “ Bar suit T When can a party pursue his 
remedy in ordinary civil Couit. 

l f the Government Hires over land which a person 

h Thi ri n 6 .? by . v,rtne of rights expressly saved 

by the Act and there is no machinery provided in tha 
Act lor the adjudication of such a right, the ag«i». 
ed person may seek his remedy in the civil Court 
See Tenancy Laws - Madras Estates (Abolition and' 

?w7 9 l7 0 Andh R p’,aT89. ,) A " ,29 ° f 1948) ' S ' 05 W 

OMfcfa WO - and Revenue Begulations 

Partition proceedings when no bar. No notice 
about previous partition on plaintiffs. They have no 
effect as against plaintiffs. Plaintiffs can sue for d^ 
claration of the r rights, if order in partition proceed 
Sj had aversely affected them on question of title* 

i“*«;■ amiwn iTSSsr 1111 

MS, sWa 

of d ? e » n0t say that questions like question 

Si 5 a l Sta » BS 05 8 P 0rson under disability are to 
be decided by Revenue Officer and S 16B akn 

not debar civil Court from deciding sich question' 

See Tenancy Laws-Berar Regulation of Agricnlh SSl 

ILRri^lTo^T 11 ' 5 - 16 ' 1963 

lant a hearing. See Tenancy Laws-BnmK?J t appe1 ’ 

llnkm L3ndS Act 167 of 1948 ).S.74, ^ 

^ S Wrtmtl T eT% 7 a o d 85f ri ? u !f1 ralLands 

ol . n, « barred. The^ivdi 

hearing of the suit and direct the parties to 
question about the reasonableness of rent detfSmi 
by the special Court See Tenancy Laws - Eotbay 
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Tenancy and Agricultural Lands Act (67 of 1948), 
S. 6 . AIR 1956 Bom 691. 

-S. 9 — (Bombay Tenancy and Agricultural Lands 

Act (67 of 1948). S. 85) — Question regarding nature 
of tenancy — Whether a person is a tenant or a pro¬ 
tected tenant or a permanant tenant is a question 
which only the Mamlatdar’s Court is competent to 
decide. The Civil Court has no jurisdiction to decide 
that question. See Tenancy Laws—Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), S. 85. AIR 
1956 Bom 20S. 

-S. 9 — (Tenancy Laws — Bombay Tenancy and 

Agricultural Lands Act (67 of 1948), Ss. 70, 85)—Suit 
for declaration that plaintiff is permanent tenant — 
Issue whether plaintiff is permanent tenant—Civil 
Court has do jurisdiction to decide. See Tenancy Laws 
— Bombay Tenancy and Agricultural Lands Act 
(67 of 1948), S. 70. 57 Bom L R 272 = ILR 1955 Bom 
245. 

-S. 9 — (Bombay Tenancy and Agricultural Lands 

Act (67 of 1948). S. 29 (1))—'Tenant’s remedy against 
trespasser — Jurisdiction of Mamlatdar — Tenant is 
entitled to possession under order of Mamlatdar. See 
Tenancy Laws — Bombay Tenancy and Agricultural 
Lands Act (67 of 1948). S. 29 (1). 57 Bom L R 65 = 
ILR 1955 Bom 187, 


-S. 9 — (Bombay Tenancy and Agricultural Lands 

Act (67 of 1948), Ss. 70, 85, 89)—Exclusive jurisdic¬ 
tion of Mamlatdar’s Court to decide question referred 
to in S. 70 of Bombay Tenancy and Agricultural 
Lands Act (1948) — See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands Act (67 of 1948), 
S. 70. AIR 1954 Bom 1002 

—-S 9 — (Bombay Tenancy and Agricultural Lands 
Act (87 of 1948), S. 70 (b)) — Party claiming status 
of protected tenant — Question has to be examined 
by Revenue Court — Jurisdiction of civil Court is 
barred. See Tenancy Laws — Bombay Tenancy and 
Agricultural Lands Act (67 of 1948), S. 70 (b). AIR 
1953 Bom 241. 

- 9 _ (Bombay Revenue Jurisdiction Act (10 of 

1870 ), S. 4 ) — (Bombay Hereditary Offices Act (3 of 
1874), S. 12) — Watan character of property lost — 
Prant Officer restoring property to person as being 
watan property — Validity of order—Suit for posses¬ 
sion against such person—Maintainability. The Prant 
Officer has no jurisdiction at all to pass an order 
under the Watan Act, and therefore his order is 
void. A civil Court is competent to entertain suit. See 
Bombav Revenue Jurisdiction Act (10 of 1876), S. 4. 
AIR 1952 Bom 387. 

_S. 9 — Dispute relating to matters mentioned in 

S. 7 (l) of West Bengal Bargad3rs Act (2 of 1950) — 
Civil Court has no jurisdiction to decide even if 
there is no Board established for the local area. See 
Tenancy Laws - West Bengal Bargadars Act (2 of 
1950), S. 7 (1). AIR 1956 Cal 497. 


_S 9, O 1, R. 10 — Suit for declaration of plain- 

till’s occupancy rights - The Court would not be 
justified in granting the declaration. AIR 1955 WUL 

(Cal) 2332. 

_S 9 — (Punjab Tenancy Act (16 of 1887), S. 77 

(3i (d) and (e)) - Jurisdiction of Civil Court - The 
civil Court had jurisdiction to try suit as it did not 
fall under S. 77 ( 3 ), Second Group (d) or (e) Punjab 
Tenancy Act. See Tenancy Laws - Punjab renancy 
Act (16 of 1887), S. 77 (3) (d) and (e). AIR 19 o 6 Him- 

Pra 61. 

_S. 9 — (Punjab Tenancy Act (16 of 1887), Ss. 77 

(3) (n) and 14) — Suit for recovery of mesne profits — 
Jurisdiction of civil Court - If. the landlord sues 
the person in wrongful possession of the land ior 

recovery of mesne profits, the suit would not be one 

excepted from the cognizance of a civil Court. See 


Tenancy Laws—Punjab Tenancy Act (16 of 1887), 
S. 77 (3) (n). AIR 1953 Him-Pra 89. 


S. 9 — Suit not under S. 158 (2) (vi) but under 
S. 45 of the Punjab Land Revenue Act (1887) is 
cognizable bv civil Court. See Punjab Land Revenue 
Act (17 of 1887), S. 158 (2) (xvi). AIR 1952 Him-Pra 


" 9 — (Hyderabad Tenancy and Agricultural 

Lands Act (1950), S, 99) — Bar to Jurisdiction of civil 
Court — \\ hen applies — Suit lor perpetual injunc¬ 
tion — Not barred. See Tenancy Lands — Hyderabad 
Tenancy and Agricultural Laws Act (21 of 1950), 
S. 99. AIR 1956 Hyd 192 (DB). 

-S. 9 — (Hyderabad Jagir Abolition Regulation 

(1358.F), S. 21, Cl. 2, Proviso)—Pending proceedings 
— It is only the civil Court which is competent to 
dispose of the petition. See Tenancy Laws—(Hydera¬ 
bad) Jagir Abolition Regulation (1358F), S. 21, Cl. 2, 
Proviso. AIR 1953 Hyd 79. 

[Reversed on another point in AIR 1950 S C 319 ] 


-S. 9 — Indore Land Revenue & Tenancy Act 

(1931), Ss. 130(1), 131—Suit for damages done by 
diverting flow of water — Jurisdiction of civil Court. 
The case is of a'tortious liability and as such the civil 
Court can take cognizance of it. See Tenancy Laws 
—Indore Land Revenue and Tenancy Act (1 of 1931), 
S. 136 (1). AIR 1956 Madh-Bha 209. 

-Ss. 9 and 11 — Section 0 of Madras Cultivating 

Tenants Act, 25 of 1955 does not take away the 
jurisdiction of the civil Court to try a suit for reco¬ 
very of arrears of rent. AIR 1961 Mod 423. 

-S.9—Determinationof question referred to in S. 11 

of the Madras Estates (Supplementary) Act (30 of 1950) 
only incidental to granting of reliefs and cannot have 
application to suits in civil Courts. See Madras Estates 
(Supplementary) Act (30 of 1956), S. 11. AIR 1959 
Mad 199. 


-S. 9 — (Madras Estates (Abolition and Conver¬ 
sion into Ryotwari) Act (1948), Ss. 11 and 3) — Ex¬ 
clusive jurisdistion of Settlement Officer. See Tenancy 
Laws — Madras Estates (Abolition and Conversion 
into Ryotwari) Act (20 of 1948), S. 11. AIR 1955 
N U C (Mad) 2430. 

—S. 9 — Mysore Tenancy Act (13 of 1952), S. 1 — 
Does not offend S. 9 of Civil P. C. — See Tenancy 
Laws — Mysore Tenancy Act (13 of 1952), S. 1. Ain 
1955 N U C (Mys) 5377 (b) (DB). 

-S. 9 — Mysore Tenancy Act (13 of 1953), S. 1 has 

no retrospective operation and does not apply to 
pending actions either in trial Court or in appeal. See 
renancy Laws — Mysore Tenancy Act (13 of 1952), 
S. 1. AIR 1955 N U C (Mys) 5377 (DB). 

_S 9—Recovery of dues as arrears of land revenue 

-Applicability of S. 125, C. P. Land Revenue Act 
[2 of 1917) — Objection to sale—Suit was not barred 
under S. 149 of the Land Revenue Act See C. P. 
Land Revenue Act (2 of 1917), S. 123. AIR 19o7 Nag 
34. 

0 —S. 9—(M. P. Abolition of Proprietary Rights etc. 
Act (1951). Ss. 23, 17)—Powers of claims officer. 

The claims officer must be considered as a Tribunal 
of limited jurisdiction called upon to decide the 
questions expressly mentioned in Ss. 21 to 27 ot tne 
M. P. Abolition of Proprietary Rights etc. Act (1951). 
See Tenancy Laws — Madhya Pradesh Abolition ot 
Proprietary Rights (Estates, Mahals, Alienated1 Lands) 
Act (1950) (1 of 19511, S. 23. AI 8 1956 Nag 193 (FB). 

-S. 9 — Power of Revenue Courts to determine 

questions ot title, explained. AIR 19o3 Nag 219. 

_S. 9-(Berar Land Revenue Code (1928), Ss. 157 

and 192) -Suit to set aside sale-G»ttnds not 
covered by Ss. 155, 150 and 157 of Berar Land 
Revenue Code (1928) - Jurisdiction of civil Court. 
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tion over suit after enforcement of U. P. Zamindari 
Abolition and Lands Reforms Act during pendency of 
trial — Held Civil Court had jurisdiction to entertain 
suit and it was not affected by U. P. Land Laws, 
(Second Amendment) Act 28 of 1961. 1965 All L J 
413=AIR 1966 All 166. 

-S. 9— Post Off ice Savings Bank Pules For tbe Cuid. 

anceof Depositors, R. 21—P. and T. Manual Vol. VI, 
R. 445 —Irregularity of Postal clerk in allowing with¬ 
drawal of deposit — Suit to recover amount — Main¬ 
tainability. 

There being no evidence relating to negligence or 
to the effect that the person who obtained the pass¬ 
book through the negligence of A or B was the person 
who made the withdrawal. Rule 21 of the Post Office 
Savings Bank Rules for the guidance of depositors 
could not be a bar to the suit. See Post Office Savings 
Bank Rules for the Guidance of Depositors, R. 21. 
(1957) All W R (HC) 19. 


_S. 9—U. P. (Temporary) Accommodation Fequi- 

lition Act (25 of 1947), S. 3—Order under—Nature of 
—Civil Court if can interfere. 

A Civil Court cannot go into the question of suita¬ 
bility of the accommodation decided by the Magis¬ 
trate under S. 3, Proviso 2 of the U. P. (Temp.) 
Accommodation Requisition Act (25 of 1947). See 
Houses and Rents - U. P. (Temporary) Accommoda¬ 
tion Requisition Act (25 of 1947), S. 3. AIR 19o6 All 

232. 

_9 — U. P. Temporary Control of Rent and 
Eviction Act (3 of 1947)—Allotment of accommodation 
—Jurisdiction of Rent Control Officer. See Houses and 
Rents-U. P. Temporary Control of Rent and Eviction 
Act (3 of 1947), S. 7. AIR 1953 All 458. 

_ 9 — (U. P. Town Improvement Act (8 of 1919), 

S. 42 )'—Propriety of scheme—If the scheme made by 
the *trust is sanctioned by the Government, it is not 
for the Civil Court to say whether the scheme is good 
or bad See U. P. Town Improvement Act (8 ot 19iy), 
S. 42. AIR 1952 All 346. o 1t 

—S 9 — U. P. Encumbered Estates Act (1934)i Ss. 11 
and 47 —Transfer by Hindu widow — Suit by daugh¬ 
ters after the death of widow — There is no b ar* See 
Debt Laws — U. P. Encumbered Estates Act (25 of 
1934), S. 11. AIR 1952 All 333. 

c q_n p. Municipalities Act (2 of 1916), S. 169 

- Order under S. 169, U.P. Municipalities Act (2 of 
^ 910 )—Aggrieved person is not debarred from approa- 
Civil Court. See Municipalities — U. P. Munici- 
palitfes Ac. (2 of 1916), S. 169. AIR 1951 All 634. 

_S. 9 - Madras Co-oprerative Societies Act <8 of 

1932) S 57-A — Rules under S. 65 —Rr. XXII (8 A), 
XXII (17) — Seizure of movables by officers of Co- 

amyunHDg S to I trespass C andinegal ( seizure - Act held 

excluded. 5 R 233 = 

AIR 1966 Andh Pra 240. 

_c 9 __ Suit by a trustee of a public temple tor 

fad ten "d lro°m t'rmte h“pby Endowment 
b BOar ed“sefMadras”Htod? Religious a^CharitablJ 

Fr * c 9 o' __ Central Excises and Salt Act (1 of 1944), 
c 40 (2) and R. 223-A of the Rules framed thereunder 
—Swine of—Suit for refund of illegal levy - If barred 

ppnaltv_When can be imposed. See Central Excises 

“d* Salt Act (To? 1944), S.% (2). A I R 1961 Andh 

o q_Part-time employee —Part-time employees 

■re not covered by the Industrial Disputes Act (1947). 


This objection was not taken on this account does 
not give jurisdiction to the Tribunal. See Industrial 
Disputes Act (1947), S. 2 (k). AIR 1960 Andh Pra 371. 

-S. 9—Madras District Municipalities Act (1920), 

S. 82 (1) and (2) — Building and site owned by diffe¬ 
rent persons — If owner of building liable to pay tax 
on site—Annual value—Mode of determination—Non* 
compliance—Jurisdiction of Civil Courts if barred. 

The Civil Court is bound to interfere with the 
wrODg assessment made by the executive authority or 
the Municipal Council. See Municipalities — Madras 
District Municipalities Act (1920), S. 82 (1). (i960) 
2 Andh W R 45. 


—S. 9 — House Tax Rules, Rr. 9, 10, 18, 22 — Revi¬ 
sion of assessment on ground that assessment was 
inadequate — Suit in Civil Court to challenge — He 
must establish non-compliance with the essentials of 
the procedure for getting relief from the Civil Court. 
See Panchayats — Madras Village Panchayats Act 
(1950), S. 64 (4). (1960) 1 Andh W R 63=1960 Andh 
L T 195. 

—S. 9 — Madras Hereditary Village Offices Act (3 of 
1895), Ss. 13, 21—Jurisdiction of Civil Court-(Speci- 
fic Relief Act (1877), S. 42 — Suit for declaration— 
Section 21 of Madras Hereditary Village Offices Act 
(3 of 1895) bars a suit in Civil Court to set aside the 
decision of the tribunal. See Madras Hereditary Vil¬ 
lage Offices Act (3 of 1895), S. 13. A I R 1957 Andh 
Pra 894. 


-S. 9 — Madras Hindu Religious Endowments Act 

(1927), S. 73 (1) and (5) —JSuit by trustee to recover 
temple property or money from stranger — Consent 
of Board not essential. 

Such a suit should be maintained in the ordinary 
Civil Courts and the jurisdiction of the> Courts to 
entertain such suits would be governed by the provi¬ 
sions of Civil P. C. See Madras Hindu Religious En¬ 
dowments Act (2 of 1927), S. 73 (1). AIR 1957 Andh 
Pra 498. 


—S. 9—Jurisdiction of Board—Absence of applica- 
3 n — Effect — Bar to jurisdiction to Civil Court. See 
ebt Laws — Hyderabad (Jagirdars) Debt Settlement 
ct (12 of 1952), S. 11. 1957 Andh L T 510. 

—S. 9 - Co-operative Societies — Maharashtra Co* 
jerative Societies Act, I960 (24 of 1901), S. 91 
aharashtra Co-operative Societies Rules (1961), 

. 75 - Civil P. C. (1908), S. 9 -Application for refe¬ 
nce of dispute under R. 75 -Question whether dis- 
ite exists or not has to be decided by reference to 
rerments made in application. See Co-operative Socie- 
;s - Maharashtra Co-operative Societies Act I960 
4 of 1901), S. 91. 1965 Mah L J 523 = I L R (1966) 
am 23=67 Bom L R 306 (DB). 

—S. 9-Motor Vehicles Act (1939), S. 110 — Motor 
acidents claims tribunal is inot a 'Court. See Motor 
Bhicles Act (1939), S. 110. • 1966 Mah L J 334 = 67 
Jm L R 903 (DB). 

—S. 9 — Municipalities — Bombay Municipal Bor- 
ighs Act (18 of 1925), Ss. 110, 111 and 82 - Magn¬ 
ate and revision^ Court going into question as to 
ilidity or otherwise of alteration or amendment or 
sessment list-Their decision held nullity and could 
ind Civil Court in subsequent suit - Civ I Cour: had 
irisdiction to entertain suit—In view of limitation of 
Dpeal under S. 110, Magistrate's Court 
roper forum to determine questions sucb as fraud, 
hich is one of reasons or occasions for) ° 

?a ?he exercise of right in case ot mistake of fact 
f\ y . 57 Bom L R 547 and 58 Bom L R 300, Rel. on. 

.962) 64 Bom L R 229. 

9 — Right to specific relief — Rate payor is 

□titled to brfng suit against Municipal Corporation 
hallenging its illegal .nd ultra v res acts - But ^ 
iterference by Court for Corporation not follow 
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proper procedure — (Municipalities — Bombay Pro. 
vincial Municipal Corporation Act (59 of 1949), 
Si. 486, 487). 

A rate.payer merely on the score that the procedure 
followed by a Municipal body in certain matters is 
not proper, if its action falls strictly within the limits 
of its powers and duties and it has acted in good 
faith. While the interests of the rate payers are 
entitled to be safeguarded against misuse or mis¬ 
application of public funds and acts which are illegal 
and ultra vires care must also be taken to see that 
the day to day administration of a public body is not 
allowed to be hampered by a rate.payer inspired by 
a sense of misguided public spirit or worse by ulterior 
motives of his own. (1962) 64 Bom L R 29 = 1962 
Nag L J 118 = ILR (1962) Bom 278. 

——S. 9 — Bombay Agricultural Debtors’ Relief Act 
(28 of 1947), Ss. 40, 51-A — Application for adjust¬ 
ment of debts — Suit by debtor’s son for declaration 
that sale by debtor was hit by S. 40 of Bombay Agri¬ 
cultural Debtor’s Relief Act. See Debt Laws—Bom¬ 
bay Agricultural Debtor’s Relief Act (28 of 1947), 
S. 40. AIR 1958 Bom 687.. 

—S. 9 — Bombay Hotel and Lodging House Rates 
Control Act (1947), Ss. 14, 28,29 and 29. A - Juris¬ 
diction of Special Court and Ordinary Court. See 
Houses and Rents - Bombay Hotel and Lodging 
House Rates Contro 1 Act (57 of 1947), S. 14. AIR 

1*50 Bom 650. 

—S. 9 - Decision of Custodian under S. 48 (2) of 
Administration of Evacuee Property Act — The 

C 2 > Ur l V s the P° wer t0 examine the decision 
°\,"? e , C “ s i? d, . an *0 decide whether he has acted 

rmi^TBo^65i. S ' eCO “ titU ' i0n0f r “ d -. Ar t . £27. 

i 9 Q 47 B ,°c b K Agriculturists' Debtors' Relief Act 
(28 ot I947), s . 24-Execution of mortgage decree 
sea } to Collector-Adjustment by sale — Validity 
- JurudfcHon to decide - The question was outside 
the jurtsdicbon of the adjustment proceedings. See 

? e woo av ? S i^?°e m ^ y Agriculturists’ Debtors’ Relief 
Act (28 of 1947), S. 24. AIR 1956 Bom 607.: 

~7 S T - 9 aZ Wh ^ ther S - 28 Bombay Rents, Hotel 
■nd Lodging House Rates Control Act (57 of 1947) 

excludes reference to arbitration of a dispute relating 

to rent and possession of premises - Decree for 

i° f : S ?!? 1 pass L ed ! P terms of award was 
u 1 d !s t, 0 j? as the arbitrators had no Jurisdic- 

Hon to decide the dispute. See Houses and Rents - 

Bombay Rents, Hotel and Lodging House Rates Con 

(l^BimalB 947 ’' 57 BL L « ™ 

—S. 9 - (Public Debt Act (1944), Ss. 19,11 (2)) - 
Urder of renewal under S. 11 (2) of Public Deht Aot 
11944) - Jurisdiction of Civil Court to qulstioo - 
An order of the Reserve Bank under S. 11 (2) of 

am, VX Governmen, > A« 

9 n of Collector under old Act (7 of 

P " De °! s,0D Becoming final under S. 14 (3) of 
that Act — Tenant acquiring valuable right-Rlzhtnf 

hfaE fi°A e - agit ? tethe ? uest, c on °f reasonableness of 
his bona fide requirements — Small Causes Court bao 

go i Dto that Question. See Houses 
and Rents-Bombay Rents, Hotel and Lodging Houm 

^tes (Control) Act (57 of 1947), S. 13. AIR 1951 Bom 


"Or 
A suit 


, 0 J. 9 ~ $ om Bay Industrial Relations Act (11 nf 

iLs^tiss ° b “ 


bay Industrial Relations Act (11 of 1947), S. 73. AIR 
1951 Bom 68. 

S. 9 - (Trade Marks Act (1940), Ss. 39, 73) - 
otherwise relating to any right in a trade mark”— 
ouit filed in the Court of the Subordinate Judge 
was incompetent. See Trade Marks Act (1940), S. 39, 
AIR 1957 Cal 135. 

—-S. 9 — (Bengal Municipal Act (1932), S. 529-A)— 
Jurisdiction — District Magistrate has Jurisdiction to 
entertain appeal and grant relief—See Municipalities 

— Beogal Municipal Act (15 ol 1932), S. 529-A. AIR 
1956 Cal 393. 

-S. 9 - (Defence of India Act (1939), S. 17)-Suit 

in respect of compensation for requisition of premises 

— Maintainability-Suit is maintainable. See Defence 
of India Act (1939), S. 17. AIR 1956 Cal 71. 

-S. 9 — Special Tribunal — Authority to decide 

case — Interested party — Competency. 

A person who had granted a certificate which has 
some bearing on the issues that are to be decided and 
which certificate is being used is evidence in the case 
should not, under normal circumstances, deal with 
the case or decide the s a me. AIR 1955 NUC (Cal) 

(ft 

—S. 9 - (Industrial Disputes Act (1947), S. 29) — 
Right to enforce award in civil Court — The debt has 
accrued from the relationship of the master and 
servant. It is a civil liability and for enforcement of 
such liability recourse can be had to an action in a 
civil Court under S. 9 of the Act. See Industrial Dis¬ 
putes Act (1947), S. 29. AIR 1953 Cal 613. U 

S. 9 - Order on application under S. 34 of West 
Bengal Premises Bent Control etc. Act (1950) - The 
fact that on the side of the landlord, the landlord and 
another wdness were examined and on the other side 
of the tenant, the tenant examined himself alone 

o^uSM 

Act U7 of 

’Hjrfflf!. issras Hr 

See Houses and Rents - West Bengal Premises Rent 
5° n J r0 J (Temporary Provisions) Act (17 of 19501 

Ss. 2, 8 , 9. AIR 1952 Cal 282 . 1 iy50) * 

ST? - ,? C SU 4 t f ? r e £ ctment - Jurisdiction of civil 
Court is barred. See Houses and Rents — Hyderabad 

Rent Control Order (1335F.), S. 8. AIR 1956 Hydn. 
juris d'ic?i on C ° nfe,r “ g 

‘rSSS 

c 0n sLl~a J iSi or or qua q t'1ttL7 der ,r T ° 

must be necessary that the trihil.ai if ,2 r ^ er » if 
weigh the pros •»7cSbS,S|^J^ llave 

MM HydM5?° nStit “ tl0n ° f India ’ A'!- 226? AIR 

Cause Court — Suitfor fixation of M rCnt ia Sma *i 
in Court of Sub-Judge prlor tosuU f« /eat 
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cause Court has do jurisdiction in the matter — Suit 
for recovery of rent should be stayed till determina¬ 
tion of fair rent. See Houses and Rents — (Gwalior 
State) Accommodation Control Ordinance (Smt. 
200-4>, S. 5 (4). AIR 1951 Madh Bha 105. 

-S. 9 — Order under S. 8 (2), Indore Rent Control 

Order — Suit to declare order ultra vires — A Civil 
Court can entertain a suit. AIR 1951 Madh Bha 63. 


— S. 9 — (Administration of Evacuee Property Act 
(1950), S. S) — Claim by mortgagee — Jurisdiction to 
decide. The custodian can realise only those debts or 
manage those properties about which there is no dis¬ 
pute. If there i< a dispute it can be resolved only by 
a civil Court. See Administration of Evacuee Pro¬ 
perty Act (1950), S. 8. AIR 1938 J and K 51* 

-S. 9 — Specific amount not stated in plaint — 

Vague averment in plaint — Cognizance of suit by 
civil Court barred. See Co-operative Societies Act (2 
of 1912), S. 43 (b). AIR 1961 Ker 25S. 


-S. 9 — (Motor Vehicles Act (1939), S. 110-F) — 

Right to obtain relief by suit — Claim for compensa¬ 
tion in respect of accidents occurring before consti¬ 
tution of Claims Tribunal — Civil Court has exclu¬ 
sive jurisdiction to decide such claims. See Motor 
Vehicles Act (1939), S. 110F. AIR 1964 Madh 
Pra 133. 

-S. 9 — (Gwalior State Municipalities Act (Smt. 

1993), Ss. 136, 128, 48)—Brick-kiln for constructing 
one’s own house — Permission—Notice under S. 128 
of the Gwalior State Municipalities Act — Suit for 
injunction against Municipality — Jurisdiction of 
civil Court — The jurisdiction of the civil Court 
was not ousted in this case. See Municipalities — 
Gwalior State Municipalities Act (Smt. 1993), S. 130. 
AIR 1952 Madh Bha 21. 

_S 9 — Bar of suit — Principles. See Municipali¬ 
ties _ Madras District Municipalities Act (1920), 
S. 364.(1957) 70 Mad L W 19. 


_S 9 — 'Madras Civil Services Disciplinary Pro¬ 
ceeding? Tribunal Rules (1948), R. 4 (a) (Prevention 
of Bribery and Corruption Act (1947), S. 5 (l)) — 
Jurisdiction of tribunal to make enquiry — Charges 
found not established — The jurisdiction of the Tri¬ 
bunal is not taken away. See Madras Civil Services 
Disciolinary Proceedings Tribunal Rules (1948), R. 4 

(a) 1956 Cri L J 1330=AIR 1956 Mad 613. 

g 9 _ Civil Court’s jurisdiction to grant decree 
in ejectment not ousted. See Houses and Rents— 
Madras Buildings (Lease and Rent Control) Act (15 
of 1946), S. 7. AIR 1950 Mad 216. 

_c 9 — (Madras Hindu Religious & Charitable 

Endowments Act (1951), S. 57 ‘b))-DIspute respect- 
inc right to succession to hereditary office. The Civil 
Court has jurisdiction to take cognizance of a claim 
ti succeed to the office of hereditary trustee, which 
is a claim to property. See Madras *s l °57 

and Charitable Endowments Act (19 of 19 d1), S. 57 

(b) AIR 1956 Mad 146. 

' g 9 _ Orders of Sea Customs Authorities-Even 

_S 9 __ Special Tribunal - Character of. 

Whether an authority constituted under a special 
d«h,te is an administrative body or a tribunal dis- 
charging the functions ot a judicial character or a 

f-oml depends on the nature of the powers conferred 
^ the authority by the statute. AIR 19o4 Mad 340 

(342) (Pt B) (Pr 3). ., t l, 

_c q __ Fixing of emoluments of archakas—This 

71dmlist atrve g matte. and it is for the Board to fin 
t and not for the Court, unless inv ted by both 
parties to do so or in the ‘interest of the temples, 
archakas or the shipping public. See Madras Hindu 


Religious Endowments Act (2 of 1927). A I R 1954 
Mad 258. 

-S. 9 — (Madras Hereditary Village Offices Act 

(1895), Ss. 13 and 21) — Suit for possession or ser¬ 
vice iDam land - Maintainability iD civil Court. 
The civil Courts are barred from entertaining. See 
Madras Hereditary Village Offices Act (3 of 1895), 
S. 13. AIR 1953 Mad 912. 

-Ss. 9 and 92—Private trust—Right of members 

of founder’s family to seek redress in a Civil Court 
where the trustee mismanages — Scheme suit — 
Maintainability. 

Even in the case of private trusts it is open to any 
member of the founder’s family where his rights are 
impugned to seek redress in Courts of law. The 
public or beneficiaries have no manner of right at all. 
The Court cannot refuse to frame a scheme in the 
matter of a private trust. So far as the members of 
the family are concerned who are interested in the 
trust if the trustee for the time being mismanages or 
acts in breach of trust, it is a civil right which is 
infringed and under S. 9 of the Civil P. C. they are 
entitled to seek redress in Court for the purpose of 
remedying the mischief. 65 L VV 368 = (1952) 1 M 
L J 487 = AIR 1953 Mad 750. 

-S. 9-(Madras District Municipalities Act (1920), 

S. 354 and Sch. 4) — Right of suit — A right of suit 
does lie where the provisions of the Act have not 
been complied with. See Municipalities-Madras Dis¬ 
trict Municipalities Act (5 of 1920), S. 354, AIR 1953 
Mad 689. 


S. 9—Trustees of a temple borrowing on promi- 
sory note — Absence of necessity — Ex parte decree 
on the promissory note and sale in execution thereof 
temple property — Suit by succeeding trustees to 
recover properties without setting aside the sale in 
execution of the decree — Maintainability. 

Where a communal temple was managed by three 
trustees who executed a promissory note in favour of 
one K and his assignee brought a suit on the note 
and obtained an ex parte decree and thereafter the 
defendant brought the suit properties to sale in exe¬ 
cution of the decree and purchased the same and 
took delivery of possession also, in a suit by the 
succeeding trustees for recovery of the properties : 

Held, (1) that the defendants had to establish justi¬ 
fying necessity for the transaction of borrowing by 
the trustee, i.e., they bad to establish that the promis¬ 
sory note was supported by consideration which was 
utilised for a justifying necessity. 

(2) That the ex parte decree was not valid and 
binding upon the trust as in the absence ol a stipula¬ 
tion in the terms of the transaction making the 
temple properties liable for the borrowed amount, a 
decree could not be passed against the devaswom. 
(1950) 2 M L J 636, Foil. 

(3) Thu trustees in suffering a decree against the 
temple were acting fraudulently and in collusion 
with the creditor. 

(4) That a decree obtained against a limited owner 
or shebait of a mutt or a manager or trustee of a 
temple or charity could not bind a reversioner or a 
succeeding trustee without the necessary and appro¬ 
priate issues raised, tried and decided in a previous 
suit on the same subject-matter. The question cer- 
tainly could be raised or opened in a subsequent suit. 

(5) That the suit to recover possession of the pro¬ 
perties sold was properly brought and it was not 
necessary for the plaintiffs to seek to set aside the 

original sale. 

(6) That the suit was not barred by Art. 12 or 
Art. 95 of the Limitation Act. (1952) - M L J S71 

65 Mad L W 1147 = AIR 19o3 Mad 624. 


CIVIL PROCEDURE CODE (5 of 1908), S. 9 


—S. 9-(Madras Hindu Religious Endowments Act 
(1927), Ss. 84(1), 73, 79 and 79-A)— Suit for declara¬ 
tion that temple belonged to certain community and 
for injunction—The plaintiff was entitled to maintain 
a suit for the reliefs sought by him. See Madras Hindu 
Religious Endowments Act (2 of 1927), S. 84(1). AIR 
1952 Mad 767. 

——S. 9—Bangalore House Rent and Accommoda¬ 
tion Law < 1940), Cl. 8—Petition by landlord for evic¬ 
tion of tenint — Tenant not raising objection that 
tenancy was not determined by notice to quit-Order 
for eviction—Subsequent civil suit questioning order 
of House Rent Controller on that ground is barred. 
bee Houses and Rents - Mysore House Rent and Ac¬ 
commodation Control Order (1948), Cl. 9. AIR 1953 
Mys I. 

S. 9-Order in remand, while holding applicant’s 
claitn for relief under item (a) of Cl. 13(3) of C. P- 
and Berar Letting of Houses and Rent Control Order 
was barred by sub-cl. (9) of that clause, directing 
Additional Deputy Commissioner to investigate his 
claim for relief under item (c) of sub.cl (3)(vil— 
a. u. c. exceeds in jurisdiction in holding that claim 

“ nd * r latt r c a , lls , e wa , s a,so barred for the same 
reason as for relief under former clause. See Consti¬ 
tution of India, Art. 220. AIR 1953 Nag 148. 

of Wa « es Act < 1936 >' Ss ' 15 a°d 

-O-Bona bde dispute as to payment- Jurisdiction- 
roviso (a) to S. 1513) of the Payment of Wages Act, 
does not suggest that ‘bona Bde’ dispute as to the 

rr payab e are t0 A be tried by 'be Civil Courts. 
Nag 136 1 ° f WagGS Act (1930) ’ S> 15 * A1R 1953 

9 r 1 C * ?* Tenaoc y Act (1920). S 100)-Suit by 

x-propnetor to recover rental arrears due to him- 

seelfKc f ° r i la i ~ CivU V Revenue Court - He must 

of thJ a f c 'V n ord,Dary CiviI Court, under S. 9 
P.^be Act. See Tenancy Laws — C. P. Tenancy Act 

(1 of 1920). S. 100. AIR 1951 Nag 299. V 

of Cf S vi| 9 r n S .ff ial D T J ib - D , al “ E o 0lusin . n of lurisdiction 
OI Uyll Court — Principles — Special jurisdiction of 

R2mpH f0r U 5 der u Blhar and 0rissa Act 6 of 193.5— 
Remedies under that Act not followed — No suit lies 

in Civil Court. AIR 1953 Orissa 300, S 

- s. 9—(Income-tax Act (1922 1 , S«. 67 and 34) — 
Assessrpt under S. 34 of the Iacome.ta, Act can„7t 

1 - *«wa «=%* 

S. 6a. 3 Am 3y ,9sTp^^" Ch3 ^ a ' Ra l<7 of 1943,; 

of Add?t^? a r i d r r of P°. ntroI,er f valid-Appellate order 

fW i! a Commissioner ultra vires - The Housa 

0riSK a i. C "S rl °‘ ,tailed inrisdictioo to whose 
the Cllif fv h ? S , be !S attached ' limiting the scope of 
only its i,bT' ,h l narrow c °n>Pass of deciding 
bevnnr! mJ * a v re t oharacter and it cannot travel 

moi 3 ir h n, ter Tk 0 f /L he S itute - If ’ therefore, there is 

whlchl b^onR Jhlli h6 C °.? rl ° f ,lm !? ed Jurisdiction, 
of fbo i S . 0nd challenge .fn terms of the provisions 

it and it n J ctm ent, the Civil Court is bound to respect 

acquiescence *00 
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on the Court of the special Judge. See Debt Laws— 
U. P. Eocumbered Estates Act (25 of 1934), S. 14. 
AIR 1954 Pat 164. 

“S. 9—(Administration of Evacuee Property Act 
(1950), S. 20)—Review of order made withont notice 
—Custodian’s review of an order, by which sale had 
been confirmed, when made without notice to the 
purchaser must be held to be without jurisdiction. 
See Administration of Evacuee Property Act (1930), 

S. 20. AIR 1954 Pat 43. 

—S. 9-(Bihar and Orissa Municipal Act (1922), 
r \?.} 2 ) - Jurisdiction of Civil Court—Rules 3 and 10 
of Bihar Election Petitions Rules, 1941, are valid rules 
made under S. 19 of the Bihar and Orissa Municipal 
Act and oust the jurisdiction of the Civil Court in 

T, ^ ers ,-., dis Pute relating to interpretation of R. 12 
of .he Election Rules. See Municipalities—Bihar and 
Onssa Municipal Act (7 of 1922), S. 19 (2). AIR 1953 

i 3v *11» 

no^n , . 9 p"’ , ,i dm i nistr ? t ‘ 0Q of Evacuee Property Act 
(1950), S. 46)—Jurisdiction of Civil Court — It must 

be construed under S. 40 of the Administration of 

Evacuee Property Act (1950) that the jurisdiction of 

the Civil or Revenue Court is ousted even if the 

custodian has wrongly decided that any property is 

an evacuee property under the Act. See Administra- 

Pat D II2 VaCUeC Pr0pert y Acl (1950), S. 40. AIR 1953 

—-S. 9— A ppeal from Rent Controller to Revenue 
Uommissjoner — Order by without complying with 

finif r ! i Bl i l / 8 , r o?S ildiD * (Lea<5e - Rent and Evic- 

r0 Act (1947) — Error of law — Effect on 
SrH^ l n-ivir Su Jk t 0 D dec are order was without juris- 

d de h , e q “ eshon at issue if he decides 
ft? wron gly»that is not a matter affecting 

aIo.,nJi d t A 0n 'i a . nd b ,s decision cannot on that 
ground be attacked collaterally by a suit for a decla- 

ration in the Civil Court. See Houses and Rents- Bihar 

of 1947? } L !!n\n Dt aad Eviction) Control Act <3 
Pat 255 ’ S * U(1)(a) aod < 3 H a ). p ^viso. AIR 1952 

——S. 9 — (Debt Laws — Displaced Persons 
Adjustment) Act (1951), Ss. 5, 9 and 15.-Application 

Sen?)' AcMl S 95 n 0l fP iSP tf ,aC ? d PerS0DS (Debc Adjust- 

ppSiss 

mating employee’s services: AIR 1902 All 
S. 15. n (l 9 r 0 O 3 m 84?24 F a j y R e i89 ^ {M *>> 

^T(1912,fs'437 “rTso) 4 i‘ 1 S , ifr°K 0PeraHV K 9 

ssUss; 

fcta ssgS 
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■-S. 9—Jullundur Cantonment Octroi Bye.law 15 

—Assessment of Octroi duty not in accordance with 
provisions of law — Recovery also not in accordance 
with law—Civil suit for injunction restraining Board 
from recovering tax is maintainable. See Canton¬ 
ments Act (1924), S. 90. AIR 1960 Punj 561. 

-S. 9—(Sea Customs Act (1878), Ss. 182, 188 and 

199) — Order by Customs Authorities refusing to 
release goods unless import licence was produced— 
Suit challenging order as malicious and illegal not 
competent. See Sea Customs Act (1878), S. 182. AIR 
I960 Punj 465. 

—-S. 9 — (Administration of Evacuee Property Act 
(1950), S. 40)—Jurisdiction of Custodian and of Civil 
Court. Whether after the transaction of exchange of 
land in dispute was the property of one who later 
became an evacuee can be decided only by the Civil 
Court and the Custodian has no jurisdiction to 
adjudicate upon the same. See Administration of 
Evacuee Property Act (1950), S. 48. AIR 1958 Punj 
384. 

-S. 9 — (Administration of Evacuee Property Act 

(1950), S. 48)—Purchaser of property becoming eva¬ 
cuee—Suit challenging validity of sale—Civil^Court’s 
jurisdiction. The words of S. 46 of the Administra¬ 
tion of Evacuee Property Act do not bar any Civil or 
Revenue Court from entertaining any suit whatever 
concerning evacuee property. See Administration of 
Evacuee Property Act (1950), S. 46. AIR 1956 Punj 
163. 

-S. 9—Application under S. 5 or S. 11 (2) of Dis¬ 
placed Persons (Debts Adjustment) Act (1951)—Effect 
on jurisdiction of Civil Court. The matter cannot be 
decided by a Civil Court. See Debt Laws—Displaced 
Persons (Debts Adjustment) Act (1951), S. 2 (12). 
AIR 1955 Punj 197. 

-S. 9 — (Arbitration Act (1940), S. 34) — Matter 

agreed to be referred—Insurance policy—Arbitration 
clause. See Arbitration Act (1940), S. 34. AIR 1955 
Punj 113. 

-S. 9—Suit expressly barred—(Administration of 

Evacuee Property Act (1950), S. 48)— (Evacuee Inter¬ 
est (Separation) Act, 1951) )—Suit for dissolution or 
partnership and rendition of accounts between part¬ 
ners some of whom are evacuees and others non¬ 
evacuees—Suit is triable by Civil Court. AIR 1953 
Punj 221. 

-S. 9—Suit challenging order of requisition under 

S. 13 of Delhi Premises (Requisition and Eviction) 
Act (49 of 1947) — Jurisdiction of Civil Court. See 
Houses and Rents — Delhi Premises (Requisition and 
Eviction Act (49 of 1947), S. 13. AIR 1952 Punj 383. 

-S. 9—Tax under the Punjab Municipal Act (1911), 

S-86 (1) — Jurisdiction of Civil Court—The Civil 
Court has jurisdiction to entertain a suit for the 
refund of tax. See Municipalities—Punjab Municipal 

Act (3 of 1911), S. 88 (1). AIR 1952 Punj 378. 

-S. 9 — Person pleading that he paid large sums 

of money which covered the debt and that if be 
has not so paid, the debt was fictitious debt — Such 
person is not a debtor entitled to apply unaer tne 
Punjab Relief of Indebtedness Act (7 of 1934)—Civil 
Court has jurisdiction in such case. See 9®°t |-.aws— 
Punjab Relief of Indebtedness Act (7 of 1934), S. 9. 
AIR 1951 Punj 323. 

-S. 9—Rajasthan States Covenant (1949), Art. 7 (3) 

—Succession to Jagir in former Jaipur State Effect 
of integration into State of Rajasthan — Repeal ot 
Jaipur Matni Rules by Covenant and of Covenant by 
by the Constitution — Procedure under Matni Rules 
not revived — Suit to establish claim lies in Uvil 
Court. ILR (1961) 11 Raj 93. 

-S. 9 — Suit pending at the commencement of 

Raiasthan Relief of Agricultural Indebtedness Act 
(28 of 1957)—Forum for trial. 


Although pending cases have to be determined in 
accordance with the old law yet they have • to be 
tried by Debt Relief Court and not by a Civil Court. 
See Debt Laws— Rajasthan Relief of Agricultural 
Indebtedness :Act (28 of 1957), S. 24 (2). AIR I960 
Raj 215. 


— : S. 9 — (Administration of Evacuee Property Act 
(1950), S. 7-A, Proviso (a)) — Pending proceedings — 
Defective notice under S. 7 (1) of the Administration 
of Evacuee Property Act—Effect. See \dministration 
of Evacuee Property Act (31 of 1950), S. 7-A, pro¬ 
viso (a). AIR 1959 Raj 51. 

-S. 9 — Right io institute'separate suit in respect 

of apportionment of compensation — (Travancore 
Land Acquisition Act (21 of 1089), S. 28 (2), Third 
Proviso). See Land Acquisition Act (1894), S. 31 (2), 
Third Proviso. AIR 1957 Trav*Co 202. 


-S. 9 — Suit for eviction under S. 7 of Cochin 

Buildings (Lease and Rent Control) Proclamation 
(4 of 1122 ME) — When the lease continues the 
plaintiffs have to apply to Controller for the eviction 
of the tenant and a suit for the purpose is not main* 
tainable. See Houses and Rents — Cochin Buildings 
(Lease and Rent Control) Proclamation (4 of 1122), 
S. 7. AIR 1953 Tray.Co 462. 

-S 9 — Assessment of tax beyond competence— 

Suit for refund of excess tax paid — Jurisdiction of 
Civil Court is not barred. See C. P. and Berar Motor 
Vehicles Taxation Act (3 of 1942), S. 18. AIR 1956 
Vindh Pra 26. 

-S. 9 — Assumption of jurisdiction under inherent 

powers — Effect — If the legal procedure laid down 
by S. 57 of the Motor Vehicles Act (1939) has been 
followed properly by the authority the Tribunal 
cannot in its discretion enlarge its jurisdiction, and 
give a party a right of appeal in contravention of 
S. 04 (f) of the Motor Vehicles Act. See Motor Vehi¬ 
cles Act (1939), S. 84 (f). AIR 1953 Vindh Pra 41. 

9 -S. 9 - Constitution of India, Arts. 130 and 329(b) 

—Power of Supreme Court to grant special leave to 
appeal against decision of Election Tribunal — Re¬ 
presentation of the People Act (1951), Ss. 80 and 105. 
See Constitution of India, Art. 130. AIRj,‘1954 S C 
520. 

a _S 9 — Tests of Judicial Tribunal — (Special 

Tribunal) - Explained. See Constitution of India, 
Art. 220. AIR 1953 SC 325. 

_S. 9-Arbitration Act (1940), S. 2 (a)-Arbitration 

agreement - Effect on right to sue-(Domestic Tri¬ 
bunal) - The domestic tribunal alone can deal with 
the dispute. See Arbitration Act (1940), S. 2 (a). AIR 
1956 Bom 97. 

- S 9 _ Tribunal reviewing its own decision on 
ground that it had no such jurisdiction — Tribunal 
found to have jurisdiction - It would be for the 
tribunal itself acting within its jurisdiction to decide 
whether a case has been made out for the exercise ot 
its jurisdiction to review its own decision. See 
Constitution of India, Art. 228. AIR 1953 Bom 284. 

_S. 9—(Arbitration (Protocal and Convention) Act 

(1937), Ss. 4 (2), 7) - Suit for-declaration that award 
under Act is void and not enforceable if barred. 8 ee 
Arbitration (Protocal and Convention) Act (1937), 
S. 4 (2). AIR I960 Cal 702. 

- S . 9 - (Arbitration Act (1940), S. 30)-Rulesof 

Tribunal of Arbitration, Bengal Chamber of Com¬ 
merce, R.7- Second Tribunal constituted of same per¬ 
sons-Award is void-Omission to object to Jura¬ 
tion-Principle of waiver does not apply - bee Arbi¬ 
tration Act (1940), S. 30. AIR 1955 NUC (Cal) 2924. 

—S. 9 - Order of Election Tribunal — 
Jurisdiction of High Court - The order made by the 
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Election Tribunal cannot be challenged in a civil 
Court nor can the High Court interfere with it —See 
Constitution of India, Art. 220. AIR 1955 N U C 
(Madh-Bha) 2378. 

—-S. 9—Certiorari can be issued to quash erroneous 
decision of inferior Tribunal within its jurisdiction — 
See Constitution of India, Art. 226. AIR 1953 Madh- 
Bha 197. 


—S. 9—Constitution of India, Arts. 226, 227 and 
311—Domestic Tribunal — Open-mindedness and de¬ 
tachment is essential in every person charged with 
duty of holding enquiry and^giving opinion against 
another—Held, there was no evidence that presiding 
officer at enquiry was biased against petitioner, a dis¬ 
missed servant, or that he was virtually his prosecu¬ 
tor — See Constitution of India, Art. 220. (1904) 1 
LabL J 500 (Mad). 

-S. 9—Domestic Tribunal—Interference by Court. 

The principles lapplicable to Court of Justice are not 
applicable to domestic tribunals. A I R 1952 Orissa 
359. 

• —S.9—Bar CouncilsAct (1920), S. 11-Bar Coun- 
cil Tribunal—Constitution of—Validity—Bias —Tests 
—Proof of actual prejudice not necessary — See Bar 
Councils Act (1920), S. 11. AIR 1957 S C 425. 

——S. 9 — Labour Appellate Tribunal deciding that 
there is no question of law — Writ application is not 
maintainable - See Constitution of India, Art. 220. 
AIR 1953 AH 531. 


j—S, 9 — Jurisdiction of Small Cause Court to be 
determined on allegations in plaint and not on de¬ 
fence—Suit for damtges on allegations of acts cons¬ 
tituting offence under S. 379,1. P. C. — Jurisdiction 
is barred — Proper procedure is to return plaint for 
presentation to proper Court and not to dismiss suit. 
See Provincial Small Cause Courts Act (1887), 
S. 15 (1), AIR 1960 Orissa 84. 

*- s : 9 - (Arbitration Act (1940), S. 15 (a))-Part of 

award on matter not referred to arbitration—See Arbi, 
bitration Act (1940), S. 15 (a). AIR 1954 Pat 330. 

® ’TT ’ 9,9 an jf O. 9, R. 13 — Ex parte decree — Suit 
challenging decree as collusive-Collusion, meaning 
ot—hurt by landlord against lessee for ejectment after 
serving valid notice to quit-Sub-lessee not implead¬ 
ed — Ex parte decree passed without contest by 

AlTigeVs cTiaSd 0311 cballenge decree collusive. 

S. 9 — Joini family firm — Suit against the firm 
represented by a junior member — Junior member’s 
name appearing in the first name of the firm, carry- 
jng correspondence in the firms’ name, and sitting at 
shop—No fraud is committed to maintain a sepa¬ 
rate suit to set aside the decree. AIR 1952 All 923. 

~ (Arbitration Act (1940), Ss. 31,32, 33)- 
Aiiegation that consent to reference was vitiated bv 
iraud—Bar of separate suit. 

A suit in which the existence and validity of the 
reference to arbitration and the award passed in pur- 
suance of such arbitration is agitated is not main- 

1958Mad 544 ArbUratI ° a Act (i940 )' S ' 31 * Am 

"7 9 (Bihar and Orissa Public Demands Reco¬ 
ct l 191 ;P' S : Applicability — Suit on 

ground of fraudi— Where the proceedings of a Court 
of law are vitiated by fraud, the Civil Court has com¬ 
plete Jurisdiction to impugn any such proceedings on 
the ground of fraud. See Bihar and Orissa Public 
Demands Recovery Act (4 of 1914), S. 40. AIR 1956 

9—Acts of State—“Sovereign” and “Sovereig- 
meaning of— Position of Ruler of erstwhile 


Patiala State — Executive order of Ruler depriving 
subject of property—Jurisdiction of Civil Court to 
question legality. 

Held, the civil Courts have no Jurisdiction to ques¬ 
tion the legality of that order. AIR 1953 Pepsu 
1 (FB). 

•-S. 9—Act of State—Jagir—Succession—Adopt¬ 

ed son-Jagir State—Recognition'by Rai Pramukh— 
Necessity after Constitution of India, 1950. 

In the times of erstwhile Rules of Jaipur State, 
before an adopted son could succeed to the Jagir his 
adoption had to be recognised by the Ruler for pur¬ 
poses of succession. The power of recognising suc¬ 
cession vested in the Rajpramukh on the integration 
of Jaipur in the State of Rajasthan. But this power 
lapsed on the coming into force of the Constitution, 
and the question of succession to Jagirs became 
purely a civil matter justiciable by the ordinary 
courts of the land. A validly adopted son became 
entitled to succeed to the Jagir on the coming into 
force of the Constitution without his adoption being 
recognised by any authority. By valid adoption is 
meant an adoption valid in accordance with the 
personal law of the adopter Jagirdar. Writ Petn. 
No. 187 of 1950 (Raj), Relied on. Prem Ballab She- 
bait v. Board of Revenue, Raiasthan. 1901 Raj L W 
178 = ILR (I960) 10 Raj 1808 = A I R 1961 Raj 8 
(FB). 


8 . The rule does not apply in the case of 
summary and concurrent remedies. 


-S. 9-Concurrent remedies—Election—Change of 

remedy not allowed. AIR 1952 Mys 99. 

—S. 9 — Bombay City Civil Court — It is a Civil 
Court within meaniog of the section, though it may 
follow summary procedure as provided in O. 37—It 
is not a Court of limited Jurisdiction. AIR 1903 
Pat 398. 


_ -S. 9 — (Pepsu Panchayat Raj Act (2008 B. K.), 
S. 02)—Jurisdiction of Civil Court — If barred—The 
Civil Court as well as the Panchayat Courts have 
concurrent jurisdiction. The jurisdiction of the 
Civil Courts has not been excluded in such suits. 
See Panchayats — Pepsu Panchayat Raj Act (8 of 
2008 B. K.), S. 62. AIR 1956 Pepsu 78. 
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S. 10 —Single Judge refusing or allowing an 
application for stay of another suit-Order of refusal— 

ffeaPpeaHies. See Letters Patent (Mad), Cl. 15. AIR 
1957 Andh Pra 491. 


Ss. 10,151—Stay of suit—Bill of lading—Clause 

providing that disputes arising would be decided by 
certain foreign Courts — Suit for damages filed in 
Calcutta High Court—Discretion of Court to stay suit 
-Relevant coosiderations-(Contract Act (1872), S. 28) 

Civil p ' c ' < 5 ° f 


, ~ n . . . arrears oi rent pending 

in civil Court — Application by tenant for determina- 
ton of fall rent to Rent Controller—Civil suit should 
not be stayed. A I R 1953 Hyd 55. 

10 7 ? uit b y .manager of deity for recovery 
of rent — Suit questioning title of manager already 

SUvcAuZ ( QuCS,i0n iQ c bo,h different- 

buy of suit for recovery of rent cannot be granted. 

It is well settled that a de facto manager of a deity 
can always bring a suit for money or for the realisa. 

fo°r n mnnft rent, i A su i! filed by thQ manager of a deity 
E 0r f° r realisation of rent from the tenants 

2 , stayed on the ground that a previously 

J whieh the title of the manage? fa 
\!f already P endiD 8 - The question involv 

ed in both the suits is essentially different. Moreover. 
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when the tenants are not parties to the previously 
instituted suit and they have executed rent-deeds in 
favour of the manager, they cannot be allowed to go 
behind the teims of the rent-deed and question the 
title supreme in suit for rent. 1963 Kash L J 10. 

-—S. 10 — Suit for declaration of title and posses¬ 
sion of land decreed in plaintiff’s favour — Separate 
suit for future mesne profits — Suit is not barred — 
Stay of suit cot justified. See Civil P. C. (5 of 1908). 

S. 2 (12), O. 20, R. 12, O. 2, R. 2. AIR 1966 Madh- 
Pra 1S6. 

— S. 10 — Section 4 of M. B. Muafi Inam Tenants 
and Sub-tenants Protection Act (32 of 1954) is Dot 
repugnant to Civil P. C See Tenancy Laws — M. B. 
Muafi and Inam Tenants and Sub-tenants Protection 
Act (32 of 1954), S. 4. AIR 1957 Madh-Bha 63. 

--Ss. 10 and 151 — Stay of suit — Powers under 

S. 151—W hen can be exercised— In the instant case 
held, that, exercise of powers under S. 151 was essen¬ 
tial for stay of suit. ILR (1965) Cut 533=A I R 1966 
Orissa 53. 

■ -S. 10—Stay under—What is intended to be stayed 

is the trial of suit challenging validity of Commis¬ 
sioner’s order and not all proceedings—Court can 
pass interlocutory order of injunction for ends of 
justice — There is no distinction between stay under 
S. 10 of Civil P. C. and stay under S. 3 (1) of Orissa 
Hindu^ Religious Endowments (Amendment) Act (31 
of 1947). See Orissa Hindu Religious Endowments 
(Amendment) Act (31 of 1947), S. 3 (1). AIR 1951 
Orissa 339. 

-S. 10—Same matter directly and substantially in 

issue in both suits — Section applies — Suit includes 
appeal. A I R 1954 Punj 113. 

— S. 10—Scope—Discretion of Court—Where S. 10 
applies the Court has no option but to stay proceed¬ 
ings. AIR 1954 Punj 113. 


SECTION 11 
SYNOPSIS 

1. Scope. 

2. Directly and substantially in issue. 

3. Ex parte decree. 

4. Former suit. 

5. Might and ought. 

6. Parties and Representatives. 

7. Litigation niu^t be under the same title. 

8. Competency of Court. 

9. Heard and finally decided. 


1. Scope. 

-S. 11—(Arbitration Act (1940), S. 14)—Dismissal 

of application under S. 14 of Arbitration Act with 
consent—Review — Applicant seeking decree on the 
award through a review application—Party cannot, 
apart from the docrine of res judicata contained in 
S. 11, be allowed to apply again for a decree. See 
Arbitration Act (1940), S. 14. AIR 1958 All 720. 

-S. 11-Applicability of principle of res judicata— 

Previous decision when can be reopened—Limitation 
on-(Evidence Act (1872), S. 115). The principle of 
res judicata or estoppel by record does not strictly 
apply to the Income-tax authorities in relation to the 
proceedings before them. See Income-tax Act (1922), 
S. 5. 1956 Cri L J 712=A1R 1956 Bom 375. 

_S. 11 —Assessment proceedings-PrincipIe of res 

judicata cannot be applied to assessment orders per¬ 
taining to different periods and based on different 
causes of action. (1965) 2 Mad L J 254=78 Mad L W 
662=ILR (1966) 1 Mad 404=A I R 1966 Mad 220. 

_S 11 — Successive'applications—Principle of res 

judicata- Applicability-The general principle of res 
judicata apart from S. 11> can be made applicable 
to writ applications also# See Constitution of India, 
Art. 226. AIR 1956 Pat 182. 


— S * 11 “ N, ° conflict between S. 17 (2) of Adminis¬ 
tration ot Evacuee Property Ordinance (27 of 1949)on 
the one hand and the law of limitation and the prin. 
ciples of res judicata. See Administration of Evacuee 
Property Ordinance (27 of 1949), S. 4. AIR 1960 Punj 

— S. 11—(Criminal P. C. (1898), S. 403)- Principle 
of res judicata — Applicability — Dacoity — Several 
persons apprehended, tried, and acquitted—After con- 
elusion of trial two more persons connected with 
same dacoity and who were absconding arrested and 
tried separately—Finding given in the previous trial 
not binding iD second. See Criminal Trial-Principle 
of res judicata. 1964 (1) Cri L J 378 = AIR 1964 All 
139. 

——S. 11 — Scope — Applicability—U. P. Industrial 
Disputes Act (1947)— Reference ot dispute to labour 
Court is purely admininitrative decision—Principlesof 
res judicata ao not apply. See U. P. Indistrial Dis¬ 
putes Act (1947). (1963) 1 Lab L J 340 (All). 

— S. 11—Application of principle of res judicata 
—Prior suit for redemption decided as time barred— 
Subsequent suit for redemption — Principle of res 
judicata will apply. See T. P. Act (1882), S. 60. AIR 
1963 Mad 226. 

— S. 11 — Plea of res judicata. See Evidence Act 
(1872), S. 44. ILR (1951) 1 Cal 168 (DB). 


2. Directly and substantially in issue. 

-S. 11—Issue framed in former suit not necessary 

for its decision—Finding on that issue cannotoperate 
as res judicata in second suit raising the point in* 
volved in that issue. 

The finding on a question in a suit cannot be con- 
siderd to be res judicata when the point involved 
therein arises for determination in a later suit where 
that decision in the earlier suit is not the basis of the 
judgment in that suit. AIR 1924 Mad 893 (2) and 
AIR 1935 Mad 551, Rel. on. 

A filed a suit against B for declaration of his title 
to a land and possession. In that suit B pleaded in 
defence that the said land had been agreed to be 
sold to him by A and in pursuance of that agreement 
certain money had also been paid to A. He also 
averred that the dispute has been referred to arbi¬ 
tration. The Court therefore framed an issue as to 
whether there was such an agreement and a valid 

arbitration proceeding and if so w 5 e , ther , l ,k? 
any bearing on the suit of A and found the issue 
against B. But it decided the suit in favour of A by 
Snding for him the issue of ownership and occupa- 
ion on the basis of an admission made on behalf of 
3 during the course of argument, B then brought 
i suit for the return of the money alleged to have 
jeen paid by him under the agreement for sale. 

Held, that the finding on the issue in A’s suit did 
aot bar B’s suit on the ground of res judicata 
Although an issue has been framed in A’s suit in that 
■egard the suit could have been disposed of merely 
>q the admission ot the party without giving a bnd- 
ng whether there was a sale agreement and it so, 
vhether any considerarion had passed between the 
parties in respect of the said sale agreement. 1 he 
;econd suit filed by B for the return ot the considera- 
ion on the basis of agreement for sale stated to nave 
jeen executed by A proceeds altogether on a diilerent 
ooting and is therefore not barred by res judicata 
in the ground of the finding given in As suit. 
1965) 2 Andh W R 13=AIR 1966 Andh 221. 

—S. 11 — Departmental inquiry—Taking action of 
wo stages — Rule of res judicata — Applicability 
rhe order of the proper authority censuring the 
jublic servant and making him pay certain sum in 
;onsequence of the inquiry does not operate as res 
udicata barring the authority taking action against 
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him under Fundamental Rule 59 (b) (1)—See Funda¬ 
mental Rules, R. 59 ( b) (1). (1956) 60 Punj L R 277. 

-Ss. 11, 10 — "Master in issue” — Meaning of — 

The words "matter in issue” mean "the entire matter 
in controversy between thn parties” and not one of 
several issues in the case — See Civil Procedure Code 
(5 of 1908), S. 10. AIR 1951 Punj 275. 

9—S. 11 — Suit for partition — Interest of one 
coparcener vesting in Official Receiver in insolvency 
pending suit — Final decree for partition directing 
Official Receiver to pay certain sum to another co¬ 
parcener by way of owelty by sale of insolvent’s 
property — Lien or charge over insolvent’s share — 
Payment by Official Receiver in oursuance of direc* 
tion — Subsequent decision of High Court holding 
that no charge was created by decree — Official Re¬ 
ceiver was not entitled to claim back those monies — 
See Hindu Law—Partition. AIR 1957 S C 577. 

-S. 11—Matter not in issue. AIR 1954 All 215. 

— S. 11 — Reasonable rent previously assessed — 
Decision cannot be res judicata as regards rent ac¬ 
tually payable — Rent actually payable held was 
known — See Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) Act (17 
of 1950), S. 9. AIR 1953 Cal 782. 

—S. 11 — Matters in issue in two suits different—A 
suit for possession of the plaintiff’s share after parti¬ 
tion is not barred by dismissal of his prior suit for 
recovery of specific plot of land based on his ex¬ 
clusive title. AIR 1955 N U C (Mad) 2413. 

-S. 11—Res judicata—Former petition for divorce 

on ground of sodomy — Subsequent petition setting 
up adultery, desertion and cruelty — Latter petition 
is barred by res judicata regarding sodomy or attempt 
at sodomy but not regarding adultery and cruelty — 
See Divorce Act (1869), S. 10. AIR 1953 Mad 792. 

-S- 11 — Annual tenant — Meaning—Decision in 

previous suit that tenant was annual tenant — Res 
Judicata-Tenant of antiquity — Held on facts that 
the decision in the previous suit was not res iudicata 
-See Berar Land Revenue Code (1928), S.73(l), 
Proviso. AIR 1953 Nag 40. 

-S. 11—No trial of issue—The Judgment will not 

operate as 'res judicata’ on that issue in subsequent 
case. AIR 1953 Trav-Co 450. 

— S. 11, O. 22, R. 5—Matters collaterally in issue— 
Question whether certain person is legal representa¬ 
tive of deceased plaintiff under O. 22, R. 5 - Ques¬ 
tion can operate as res judicata. AIR 1951 Pat 537. 

• T“S. 11 — Fixation of standard rent — Second 
application after change of circumstances — Whether 
barred — A second application may be barred by 
r0s Judicata or principles analogous thereto, but for 
that the material circumstances must remain the 
same. The bar would not apply in altered or 
changed circumstances — See Houses and Rents — 
West Bengal Premises Rent Control (Temporary Pro¬ 
visions) Act (17 of 1950), S. 17 (2). AIR 1961 Cal 432 

3. Ex parte decree. 


‘Ss. 11 and 13 — Suit in India on ex parte foreij 
judgment on promissory note and in alternative c 
promissory note - Ex parte decree set aside and su 
restored — Suit in India allowed to be dismissed 
fresh suit in India on judgment in restored suit 
foreign Court-No relief on promissory note—Suit 
barred. AIR 1958 Ker 126. y 

: S *““ Ex parle or£ ^ 0r settling fair and equitab 
rent—Subsequent suit claiming nishkar right — T1 
er parte order does not preclude the tenant fro 
proving his nishkar right in subsequent suit fi 
declaration of such right — See Tenancy Laws ■ 

Cd 45 TenaQCy Act (8 of 1885 >* S * 105 « A I R 193 


-S. II and O. 9. R. 13 - Suit to set aside ex parte- 

decree-Decree—Effect of—Prior suit — If revived. 
It is extremely unreasonable to say that because the 
plaintiff procured a decree by a trick in not having 
the summons of the suit served on the defendant, he- 
should not be permitted to establish his case after 
his fraud has b^en discovered and the decree ob¬ 
tained by him has been set aside. See Civil Proce¬ 
dure Code (5 of 1908), O. 9, R. 13. AIR 1957 
Mad 512. 

4. Former suit. 


-S. 11 — Interlocutory order — Order of Court 

holding certain document to be privileged — Order 
cannot be attacked at subsequent stage of the same 
proceedings. AIR 1951 Nag 212. 

-—;S. 11 — Any order, either interlocutory or final) 
in its nature passed in the presence of parties should 
be taken as closing the controversy once for all 
for the purposes of tne proceeding or suit so far as it 
goes. The order may or may not operate as res 
judicata but in order to avoid multiplicity of pro¬ 
ceedings some sort of finality limited within the- 
scope of the suit or the proceedings in which it is 
passed has to be attributed to it—See Civil Procedure 
Code (5 of 1908), O. 33, R. 9. AIR 1951 Orissa 349. 


-S. 11 — In writ petition A challenging recovery 

proceeding taken by Collector — State not pleading 
that they can or will seek remedy before civil Court 
— State is not estopped from subsequently instituting, 
suit for recovery against A — When proceeding by 
Collector was without jurisdiction it was not neces¬ 
sary for State to oppose writ petition—It could leave 
High Court to quash proceeding and thereafter 
decide what further action to take — In writ petition 
High Court cannot be unduly guided by any step- 
which other party may take or can take after deci¬ 
sion of writ petition—Constitution of India, Art. 220. 
(1965) 2 I T J 740 (All). 

-S. 11—Decree for ejectment—Execution—Adjust¬ 
ment in appeal—Res judicata —Estoppel. See Houses 
and Rents — U. P. (Temporary) Control of Rent and' 
Eviction Act (1947), S. 3 (1) (a). 1958 All L J 640. 


—S. 11, Expj. IV and S. 47 — Attachment before 
judgment —Failure to raise objection to attachment— 
Res judicata — Party not barred from raising the same 
in execution. See Civil Procedure Code (5 of 1908), 

S. 47. AIR 1964 Andh Pra 99. 


-e S • 1 Non-deposit of stamp within time — Sale 

con armed on compromise — Effect—Judgment-deb- 
tor s application to set aside execution sale on ground ' 
of failure to deposit amount for stamp for sale certi- 
ncate — Application dismissed — Matter cannot be 
re.agitated by judgment-debtor. See Civil Procedure 
Code (5 of 1908), O. 21, R. 85 (Mad). AIR 1953 Mad 

—S. 11-Proceedings under S. 145, Criminal P. C.- 

°c n b ?£ ,s °. f special oath - Conclusive 
character of — If res judicata in subsequent civil suit 
on title — Evidence given on special oath — Value of- 

" Th v esult of order made on, 

L P £ui- k°u: th • d L ° es n ? 1 bar a suit in civil Court, to 
® n a ;' is f h,s r, § bt the property concerned In those 
prOfCeedings. See Oaths Act (1873), S. 8. AIR 1951 

~ f S ‘ **., an8 O. y, R. 22 — Omission to sign or 

~ E «cution application signed by 
decree-hold ers lawyer but not verified is in accor- 
dance with law if acted upon by Court—Subsequent 
application — Notices under O. 21, R. 22, Civil P C 
eaHrfn ° n ^gment.debtor—No objection that applL 
from barre t by L Station - He is precluded 
annRc?HAn g c UC ?- obJe ? tion ln sti11 late * execution 
AIR ms R.J Aot (1908) ' Alt - (% 
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"—Ss. 11, 48-“Fresh application”—Execution peti¬ 
tion within 12 years from decree Dot containing 
,prayer for attachment — Petition for attachment after 
12 years for including prayer for attachment—Petition 
held to be fresh application and barred. See Civil 
Procedure Code (5 of 1908), S. 48. AIR 1957 Trav-Co 
194, 

•“—S. 11-Execution proceedings —Matter in issue 
different—No res judicata. AIR 1952 Trav-Co 333 
<FB). 

-S. 11 — Compromise decree-One of the parties 

breaking terms of compromise — Effect on question 
of res judicata. AIR 1955 All 665. 

-S. 11 and 0. 23, R. 3 — “Lawful agreement”— 

Decree passed in terms of compromise against B 
father of deceased defendant — B not objecting to 
term relating to personal liability or continuation of 
attachment — No appeal filed against order — B must 
be deemed to have waived objections and would be 
estopped from pleading in execution that decree should 
be construed as one cot creating personal liability 
against him. See Civil Procedure Code (5 of 1908), 
O. 23, R. 3. AIR 1953 Mys 153. 

-S. 11—Plea of decree being nullity not having 

been signed by Judge who pronounced judgment 
raised in second appeal against decree in supple¬ 
mentary grounds—Dismissal of second appeal — Same 
plea raised in execution second appeal is barred by 
res judicata. Obiter. (The plea was however decided 
on merits.) ILR 44 Pat 742 = 1965 BLJR 628. 

• -S. 11 — Proceedings under S. 488 of Calcutta 

Municipal Act (1923) — Corporation not asking for 
demolition but that relief can be claimed under 
S. 363 of that Act — There is no question of applica¬ 
tion of constructive res judicata. See Municipalities— 
Calcutta Municipal Act '3 of 1923), S. 363. 1956 Cri 
L J 285 = AIR 1956 S C 110. 

• -S. 11, Expl. IV — Mortgage of inalienable 

property—Decree pissed without objection by mort¬ 
gagor on the ground of inalienability — Plea in exe¬ 
cution—It is open to the executing Court, on being 
satisfied that the lands are service mam lands and 
therefore not saleable, to stay its hand. See Civil 
Procedure Code (5 of 1908), S. 47. AIR i960 Mad 
377 (FB). 

-Ss. 11, 47—Bar of suit — Award decree relating 

to division of properties of Aliyasanthana family — 
Award giving directions as to manner in which divi¬ 
sion should take place — Construction — Suit to 
enforce directions in award decree — If barred— 
The order dismissing the execution application of the 
plaintiff as time-barred did not operate as construc¬ 
tive res judicata against the suit. See Civil Procedure 
Code (5 of 1908), S. 47. AIR 1960 Mys 193. 

_Ss. 11 and 47— Judgment-debtor dyiDg pending 

execution of decree for possession — Legal represen¬ 
tative attacking decree as nullity — Res judicata — 
Remedy—The party’s omission to take the objection 
in the execution proceedings does not bar the separate 
suit by the principle of constructive res judicata. See 
Civil Procedure Code (5 of 1908), S. 47. AIR 1956 
-Pit 194. 

_S. 11 — Bar of limitation not raised in previous 

application for execution — Plea in subsequent exe¬ 
cution at late stage-Where in a previous execution 
filed more than six years after the decree, the judg¬ 
ment-debtor did not raise the bar of limitation under 
S 11, Punjab Debtors’ Protection Act, he would not 
be precluded by the principle of constructive res 

judicata or waiver and estoppel to raise that plea in 

the subsequent execution even at the late stage. See 
Debt Laws — Punjab Debtors’ Protection Act (2 ot 
1938), S. 11. AIR 1959 Punj521. 

-S. 11 and O. 21) R. 46-Execution proceedings— 

Attachment of debt due to judgment-debtor without 


any notice to garnishee as contemplated by 0.21, 

R. 46 —No enquiry as contemplated by O. 21, R. 40 
instituted in pursuance of such attachment and 
garnishee not having any opportunity to dispute 
validity of attachment — Garnishee is not precluded 
from disputing validity of attachment and sale in a 
subsequent suit against him for recovery of the debt. 
AIR 1952 TnvCo 508. 

-S. 11—Decision of arbitrators. 

The decision of arbitrators pending a small cause 
suit cannot be strictly likened to a decision of Court. 
AIR 1951 Mad 525, 

-S. 11—Decree after commencement of Madras 

Agriculturists’ Relief (Amendment) Act (23 of 1948)— 
Judgment-debtor’s right to relief — Judgment-debtor 
entitled to benefit of S. 19 (2) of Act and not barred 
by principle of res judicata. See Debt Laws =Madras 
Agriculturists’ Relief Act (4 of 1938), S. 19 (2). AIR 
1959 S C 275. 

■-S. 11—Passing off action and registration of 

trade mark — Different considerations. See Trade 
Marks Act (1940), S. 8. AIR 1953 SC 357. 

-S. 11 — Nature of proceedings under S. 234 of 

Ajmer-Merwara Municipalities Regulations — Subse¬ 
quent civil suit—Bar of—If at all it will bar the sub¬ 
sequent civil suit the bar will be res judicata and not 
estoppel. See Municipalities—Ajmer-Merwara Muni¬ 
cipalities Regulation (6 of 1925), S. 234. AIR 1950 
Ajmer 3. 

-S. 11, O. 9, Rr. 8 and 9—Suit for recovery of 

money dismissed for default — Subsequent petition 
for proof of the debt in insolvency —Maintainability, 
The proceedings before the Official Receiver and the 
Insolvency Court in regard to proof of debt are not 
suits within the meaning of the Civil P. C. See Pro¬ 
vincial Insolvency Act (1920), S. 34. (1964) 2 An 
W R 75. 

-S. 11 — Departmental enquiry — Negligence of 

duty — Exoneration from charges — Order of State 
Government for further enquiry on same charges — 
Validity — State Government is empowered to order 
further enquiry on the same charges decided in 
departmental enquiry, if the facts involved warrant 
such enquiry. See Bombay Police Act (22 of 1951), 

S. 4. 67 Bom L R 832 = AIR I960 Bom 228. 

-S. 11 — Madras Agriculturists’ Relief Act (4 of 

1938), S. 19 — Application is not barred by failure to 
claim relief in execution proceedings. See Debt Laws 
—Madras Agriculturists’ Relief Act (4 of 1938), S. 19. 
AIR 1951 Mad 58l. 

-Ss. 11, 92—Refusal of permission under S. 92 — 

Effect — C. P. and Berar Religious and Charitable 
Trusts Act (XVIII of 1937), S. 12 - The refusal does 
not operate as res judicata and is not a bar to the 
makiDg of an application under S. 12, C. P. and Berar 
Religious and Charitable Trusts Act. AIR l9ol Nag 
317. 

_Ss. 11,100— One second appeal against several 

appeals against one decree—Competency Separate 
appeals from one decree— Separate decree drawn up 
in appeals — Final decree will be all decrees taken 
together - One second appeal from these separate 
decrees is maintainable. See Civil P. C. (o ot 1J Jo), 
S. 100. AIR 1954 Trav-Co 28. 

5. Might and ought. 

-5. 11 - Earlier suit on mortgage bondl - Bond 

admitted by mortgagor - Plea under S. 0 8, Evidence 
Act (1872) that none of the attestors had been 
examined could not be allowed to be raised either by 
original mortgagor or his legal representatives See 

Evidence Act (1872), S. 68. AIR 1964 Andh-Pra 297. 

_S. 11- Jurisdiction of Court to refuse stay in 

appropriate cases - Arbitration clause providing for 
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reference of dispute to arbitration according to 
English law — One party obtaining summary judg. 
ment in England on basis of bill of exchange ac¬ 
cepted by other — Suit by other party in India for 
damages for breach of warranty— The circumstances 
do not indicate or establish that arbitration on dis¬ 
pute regarding the true effect of a prior decree is 
altogether impossible in India. See Arbitration (Pro¬ 
tocol and Convention) Act (1937), S. 3. AIR 1959 
Cal 8. 

-S. 11 — Proceedings under S. 105 of Bengal 

Tenancy Act (8 of 1885) — Principle of constructive 
res judicata — If applicable — It is not open to the 
Court to introduce or apply principles of consrtuc- 
tive res judicata. See Tenancy Laws — Bengal Ten¬ 
ancy Act (8 of 1885), S. 105. AIR 1953 Cal 328. 

““S. 11 — Inability to pay debts — Winding up of 
company — Plea of factual insolvency not taken in 
previous winding up petition — Plea taken In subse¬ 
quent petition is barred by constructive res judicata. 
See Companies Act (1950), S. 434 (1) (c). (1965) 78 
Mad L W 579=( 1965) 2 Com L J 272. 

“—S* 11—Relief under S. 14 of Madras Agricultu¬ 
rists Relief .Act (1938) — If can be claimed in execu¬ 
tion proceedings — Substantive application if neces¬ 
sary — A substantive application is not necessary for 
a judgment-debtor to obtain the benefit of S. 14 of 
Madras Agriculturists’ Relief Act-It is sufficient if the 
debtor raises the objection based on S. 14 of the said 
j L n t C0UQ ^ er affidavit in the execution petition 
and his objection must be upheld. See Debt Laws — 

irn r 1 n« griculturisls ’ Relief Act ( 4 of 1938 >- S * l4 * 

S, 11, Expin. 4—Might and ought. 

Plaintiff suing in a representative capacity is not 
bound to include his individual rights. AIR 1951 
Mad 285. 

11—Might and ought — Identity of subject- 
matter. 

On facts held that the plaintiff as defendant in the 
previous suit was bound to defend the suit on all the 
grounds available to him and the piesent suit was 
barred by res judicata. AIR 1953 Nag 19. 

~—S 11, 0. 20, B. 12 and O. 34. R. 7 - Defendant 
purchasing lands including lands given in ‘zarpeshgi 1 
to predecessor.in-inlerest of plaintiffs — Defendant 
ing suit for redemption and obtaining decree— 
Before suit plaintiffs kept out of possession of 
zarpeshgi lands by defendant for certain period— 

c u P i) a i for mesne Profits for *such period 
MPt held was not barred by “res judicata” 
because of plaintiffs’ failure to press their claim for 
mesne profits in redemption suit as such claim could 
not have been added to principal amount in redemp- 
t on suit — Plaintiffs held were entitled to compensa¬ 
tion and not mesne profits. AIR 1953 Pat 220. 

~ S * . J I» Explanation —'Applicability — Suit for 
possession of premises — Eviction on ground of 
personal requiremeot-Essentials-Bar of res judicata 

When applies — Houses and Reots — Delhi Rent 
Control Act (59 of 1958), S. 39. 

_f n ,°r der a , be barred on the 

nnL a T« e u embodi ? d in E *P l °- 4 to S. 11, it must be 
one which not only “might” have been raised in the 

{° r J? ar SU l H ut to have been raised therein, 

in the case of a landlord not wanting to occupy the 
premrses for himself at the time of the institution of 
an earlier suit it cannot be said that he '“ought” to 

I aised the plea. A landlord may have a very 
limited accommodation and yet his circumstances 
pay not permit} him to shift to his own house o r 

JtaS caQQOt ' in those circumf 

stances, be said that the plea of bona fide require¬ 
ment was one which “ought” to have been raised 


Where a landlord sues for possession on the plea 
of personal requirement, the basis of the plea is two¬ 
fold (1) that the landlord has either insufficient 
accommodation or no accommodation available and 
(2) he wants to occupy his house. Unless both the 
elements are present at the time of the institution 
of the former suit the applicability of the principle 
of constructive res jndicata does not arise. 1964 
P L R 1005, Ref. 1965 Pun L R (Sup) 172. 

•-S. 11—Amending Act XXII of 1951—Effect of. 

As there was no chaDge of law, the applicability 
of the principle of constructive res judicata to an 
objection in execution under S. 17 of Administration 
of Evacuee Property Act (1950) that the property 
was evacuee property and could not be sold will not 
be excluded for that reason if on the facts of the 
case that can be invoked. See Administration of 
Evacuee Property Act (1950), S. 17. AIR I960 Punf 
341 (FB). 

-S. 11, Expl. IV — Failure by debtor to apply in 

time under S. II (2) of Displaced Persons (Debts 
Adjustment) Act (1951)— Fresh application is barred. 
See Debt Laws — Displaced Persons (Debts Adjust¬ 
ment) Act (1951), S. 11 (2). AIR 1936 Punj 189. 

——S.U, 0.2L Rr. 89 and 90— Previous application 
under R. 89—Failure to take grounds of attack under 

R. 90 — Subsequent application under R. 90 for 
revival is barred because of “res judicata.” See Civil 
Procedure Code (5 of 1908), 0.21, R. 89. AIR 1954 
Cal 202. 

—S. 11 — Retrospective operation of S. 19 (2) of 
Madras Agriculturists’ Relief Act — Subsequent ap¬ 
plication for relief if barred. A debtor who had 
°PP°[fY n * ty *°. R / e an additional written statement 
a nd did so claimiDg cetain other relief, not asking for 
relief under S. 19 (2) of Act — Held his subsequent 
application was barred by res judicata. See Debt Laws 
-Madras Agriculturists’ Relief Act (4 of 1938), 

S. 19 (2). AIR 1953 Mad 914. 


S. 11, Expl. IV and S. 97—Preliminary decree — 
Defendant remaining absent though summons issued 
—hx parte decree passed for sale of land offered as 
security by defendant for loan advanced — Land so 
inal, enable under S. 5. Madras Hereditary 
Village Offices Act, 3 of 1895 - Application for final 
decree made by plaintiff - Defendant raising plea 
of inalienability of land — Held! he was barred by 
res fudicata. (1964) 2 Andh W R 219=(1964) 2 Andh 
L T 151=AIR 1900 Andh Pra 210. 

——-S. 11 — Plea that S. 47, Chota Nagpur Tenancy 
Act, was a bar to transfer of any portion of a raiyati 
no diog — Defendant who does not raise such plea 

barred * rom rising defence in subsequent 
(5&7?EE AIR 9 1935'p7t*449^ Sp8d6C ReHef A « 

S? bl ^?r s -““ $ 

^n a rifl Dab «l ,ty of ” Res I udi0 ata - Held (i) that a 
separate suit was maintainable and the order refer- 

a se P arate suit operated as res 
judicata against the mortgagor; 

uo ( dL a S 9P 72 a (ht S T t p leS A f ? r c he recoverable 

S.lr.bl; IlJVs T - P - A " < 1882 »- 
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administration suit-Suit against legal 

de«saw 5 l °! deceased relating to some assets of 
eceased—Legal representative found to be in posses 
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decree, there would he no question of res judicata, 
AIR 1961 Andh Pra 335 (FB). 

-S. 11- Ex parte decree in partition suit by some 

cosharers — Question whether mother of deceased 
person as heir was necessary party, directly and sub- 
stantially in issue, decided — Same question is res 
judicata in subsequent suit for partition by other co¬ 
sharers. A I R 1951 Cal 481. 

-S. 11 —Mortgage of joint property—Suit by mort¬ 
gagee against one of the defendants dismissed and 
decreed against shares of others-Possession of whole 
property including moiety of defendant, suit against 
whom was dismissed, obtained by decree-holder-In 
claim proceedings possession handed over to this 
defendant — Suit by decree-holder for partition and 
possession—Suit held was not barred by constructive 
res iudicafa. See Limitation Act (1908), Art. 11-A. 
A I R 1956 Nag 93. 

6. Parties and representatives. 


-S. 11—Decree against limited owner. 

The decree without the necessary and appropriate 
issues raised, tried and decided cannot bind the rever¬ 
sioner or the succeeding shebait or manager or trustee 
and can be re-opened in subsequent suit. AIR 1953 
Mad 624. 

-S. 11—Landlord and tenant — Former suit filed 

by original landlord on ground of genuine need—At 
appellate stage, subsequent landlord impleaded as a 
transferee pendente life — No retrial on question of 
his genuine need — Suit by subsequent landlord for 
eviction and arrears of rent on ground of genuine 
need—Not barred by res judicata. 1965 Jab LJ 905 
= A I R 1966 Madh Pra 207. 

—S. 11 - Scope of O. 34, R. 1 - Order 34, R. 1 
enjoins that all persons interested either in the mort¬ 
gage security or in the equity of redemption are to 
be joined as parties to any suit on the mortgage. See 
Civil P. C. (5 of 1908), O. 34, R. 1. AIR I960 Andh. 
Pra 592. 


-S 11 — Plaintiffs not parties to judgment which 

covered dispute as to validity of resumption of cer¬ 
tain Tope Inam — Decision is not binding as res 
judicata but can be relied on as precedent — Civil 
P. C. (1908), Pre.—Judicial Precedents. I L R (1963) 
Andh Pra 517. 

-S. 11—Res judicata—Judicial precedent-Earlier 

decision in respect of village being held as estate— 
All ryots not parties to it — Subsequent suit repre¬ 
senting all ryots—Earlier decision is not res judicata 
—However it has binding force as judicial precedent 
—Civil P. C. (1908', Pre.—Precedent. A I R 1955 S C 
461, Foil. I L R (1962) Aodh Pra 1084 (DB). 


-S. 11—(Evidence Act (1872), S 13) —Judgment 

not inter partes—Binding effect. See Evidence Act 
(1872), S. 13. AIR 1956 Assam 115. 

•-S. 11 — Res judicata — Application by Textile 

Labour Association to Registrar—Decision by Regis¬ 
trar against Association — Association not appealing 
but five elected representatives of concern appealing 
—Appeal dismissed on ground that such representa¬ 
tives not being party to original petition were not 
entitled to prefer appeal—Held, such representatives 
were not precluded from re-agitating tbe question by 
making fresh application on ground of res judicata. 
Fine Knitting Co., Ltd. v. Industrial Court, Bombay, 
(1961-62) 22 F J R 41 = (1962) 4 Fac L R 289= 
(1962) 1 Lab L J 275=1962 Supp 3 S C R 190. 

-S. 11 — As between the same parties or those 

claiming under them a judgment is admissible as res 
judicata or as proof of the particular point which it 
decides but in any case not of the recitals made 
therein and under certain circumstances and in cer¬ 
tain cases a judgment in a previous suit to which one 
of the parties in the subsequent suit was not a party 
mav be admissible in evidence for certain purposes. 
See Evidence Act (1872), S. 40. AIR 195S Pat 477. 

_S. 11—Res judicata between co-plaintiffs:— Will 

not apply unless there is a conflict of interest among 
them. A I R 1951 Pat 537. 

_S. 11—Claim to office based in prior suit on per¬ 
sonal status—Subsequent suit between sons of parties 
to prior suit-Same claim agitated- Decision in prior 
suit does not bar subsequent suit as res judicata. 
AIR 1953 Assam 57. 

_S. 11—Judgment not inter partes — Admissibility 

—The judgment is not admissible against the lessee. 
See Evidence Act (1872), S. 13. AIR 1959 Cal 195. 

_S. 11-Debts - Father’s debts — Son’s liability— 

Money suit against father and sons — Question of 
pious obligation put in issue and determined-Decree 
against father alone—Execution against sons Main¬ 
tainability — Res judicata. See Hindu Law — Debts. 
(1958) 1 Andh W JR 313. 


-S. 11—Application under S. 235, Companies Act 

(1913) — Death of respondent during proceedings — 
Right of suit against legal representatives of deceased. 

In proper cases the Oificial Liquidator can institute 
a regular suit agaiDst the legal representatives or 
heirs of a deceased director. The mere fact that the 
person against whom proceedings have been lawfully 
taken under S. 235 of the Companies Act of 1913 
dies during the proceedings (but who is not exone¬ 
rated) would not take away the right of the Official 
Liquidator to proceed against his legal representa¬ 
tives in eases where the right to sue survives. The 
principle of res judicata will not apply in such cases. 
Though the principle of actio personalis moritur cum 
persona has been inflexibly applied in regard to all 
actions based on tort, the profits arising from a wrong 
done by a deceased person can bo followed against 
his estate where <uch profits take the shape of pro¬ 
perty of tbe proceeds or value of property withdrawn 
from the lightful owner and acquired by the wrong¬ 
doer. Where a director of a company is guilty of 
misconduct in sanctioning a loss fraudulently and in 
violation of the rules, a suit against him by the com¬ 
pany for compensation is not one merely for tort 
committed, but is one for breach of fiduciary obliga¬ 
tion towards the company and therefore the right to 
sue survives on his death against his legal represen¬ 
tatives. (1965) 1 Comp L J 1=A I R 1966 Mad 247. 


—S. 11 and O. 32, R. 7-Gross negligence of guar- 
an-What amounts to—Sufficiency for setting aside 
:cree at instance of minor — A minor can avoid a 
icree passed against him on the ground of gross 
•gligence of the guardian.at.litem, and this is his 
ibstantive right and not a mere matter of procedure 
id does not depend on any rule of evidence, 
milarly S. 11 of the Code does not stand in the way. 
it is vacated on aDy ground upon which it can be 
icated in law the bar created by S. 11 is automati- 
,lly removed. See Civil P. C. (5 of 1908), O. 32, 
7. AIR 1960 Ker 367. 

—S. 11 and S. 47—Ex parte decree set aside against 
inor sons-Execution against father-Objection by 
inors to sale and possession — Procedure—The suit 
as barred by res judicata as it was well established 
at a decision, even if wrong, in a previous suit 
itween the parties, bayed by »es judicata, in a 

bsequent suit. See Civil P. C. (5 of 1908), S. 47. 
I R 1959 Pat 13. 

i_S. 11 — Withdrawal of insolvency petition 

.fore adjudication as a result of compromise amODg 
editors—Order granting leave does not constitute 
s judicata so far as question whether compromise is 
ineficial to minors and binding on 
ncial Insolvency Act (1920), S. 4. AIR l9o6 Trav- 

o 27 (FB). 
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—S. 11 — When a question of title is raised iD a 
suit for specific performance between a vendor and a 
purchaser, it has got to be decided between the 
parties to the suit even though this may be in the 
absence of seme other person or persons who may be 
interested in the title of the property but have not 
been made parties to the suit aud therefore are not 
before the Court. And the Courts are bound to and 
should pronounce upon the efficacy or otherwise of 
the title, though the judgment of the Court in such 
an action would be only in personam and not in rem. 
See Specific Relief Act (1877), S. 25. AIR 1961 
Raj 196. 

-S. 11, Expl G — Joint family — Suit on behalf 

of minors — Decision in suit operates as res judicata 
in subsequent litigation by or against anv member of 
family. See Hindu Law. (1965) 78 Mad L W 463. 

• —S. 11—‘ Jus tertii” — Plea of. 

The plea of “jus tertii” can effectively be taken in 
suit for ejectment but is no defence unless the de¬ 
fendant can show that the act complained of was 
done by the authority ot the true owner. AIR 1953 
Nag 361 (FB). 

7. Litigation must be under the same title. 

—“5. 11—‘‘Litigating under the same title” — Party 
sued in his individual capacity—Such capacity cannot 
be altered by his claiming to hold property in repre¬ 
sentative capacity. AIR 1960 Madh Pra 250. 

——S. 11 — Litigating under the same title. 

First suit for possession of property as kamawan 
or tarwad — Second suit on basis of Individual title 
that property belonged to tavazhi of which he was 
the sole surviving member — Suit is litigated under 
different titles. AIR 1951 Mad 235. 


8. Competency of Court. 

S. 1L — Competency of Court trying fir 
proceeding. 

Where Court trying first proceeding has no iuri 
diction to try that proceeding, its orders cann 
operate as res judicata. AIR 1951 Cal 490. 

-^n-jFw^.Mft inpwrtX- Suit unde 
valued - If properly valued suit going beyond X 
jurisdiction - Subsequent suit, correctly valued i 
Lourt } and not within jurisdiction of X - Declsio 

IuSmMim“ no ' operateas ' es ,udicat 

rfA 1 ,.” < U * P * Land Revenue Act (3 of 1901 

OH«H? 42, r.u C0 a e ? li0 ? 0f papers Proceedings - 
vuestion whether defendant grove-holder-Decisio 

on, does not operate as res judicata. See U. P. Lan 

Revenue Act (3 of 1901), S. 33. AIR 1953 All 398 

Encumbered Estates Act (25 ( 
I, Ss> 11 & 4 ') — Person failing to put forwar 
claim to property specified in notice — Suit to est£ 

' °/, d n S pa$sed by the Special J u <tee unde 

11 (of the U. P. Act 25 of 1934) are conclusive o 

the point of title and barred a separate suit. Althoug 

i 9,y d P C- did not expressly apply, the Drir 

J es Judicata” was applicable. See Debt Lavs 

AIR19M aThm!' SUteS ACl 125 °' 1934,1 S - 1 

r~‘ S ', 1, 7, T -? [iancy Laws-Andhra Pradesh (Tela, 
of 19501 ll ns na “5 y Q Q nd Agricultural Lauds Act (2 
Petition ’n S n* a 8 a 9 ?iTT Daputy CoIle ctor rejectin 

°- n g ? Un ? th n l matler was within coga 

C?vil ri. ^ CoUrt ~ Pel ‘ ti0Q er , s plaint refected 8 b 
dvil Court on ground that defendant’s possessio 

was in contravention of S. 98 and that its iurisdic 

tion was barred under S. 99 - Petitioner aca 

approaching Deputy Collector - Deputy Su-fti 
as to decide nature of transaction and grant reliel 
See Tenancy Laws - Andhra Pradesh (Telangan 


Area) Tenancy and Agricultural Lands Act (21 of 
1950), S. 98. (1965) 1 Andh L T 352. 

-S. 11 and O. 41, R. 33 — Suit for partition of 

service inam lands annexed to office of shroff — 
Jurisdiction of civil Court. 

The matter is exclusively wilhin the competence of 
Revenue Court and Civil Courts cannot give a deci¬ 
sion thereon. (I960) 1 Andh VV R 286. 

-S. 11 — Bar of civil suit — (Tenancy Laws — 

Assam Adhiar Protection and Regulation Act (12 of 
1948), S. 10)-Jurisdiction to decide status of tenant 
finally —Competent Court. The suit is maintainable 
in a Civil Court as it is not barred either expressly or 
impliedly by S. 10 of the above Assam Act. See Civil 
P. C. (5 of 1908), S. 9. AIR 1960 Assam 59. 

-8. 11—“Court competent to try subsequent suit” 

— Proceeding for eviction of tenant for arrears of 
rent under Madras Act 25 of 1955 — Finding of Re¬ 
venue Divisional Officer that tenant is not in arrears 
is cot res judicata in subsequent suit for arrears of 
rent. AIR 1901 Mad 423. 

-Ss. 11 and 9 -Jurisdiction of Civil Court — Ex¬ 
clusion by Special Tribunal — Decision of Revenue 
Court — Operation of res judicata. Decision of the 
Revenue Court on the question whether the tenant is 
in arrears of rent or not being only incidental to the 
exercise of its jurisdiction to grant eviction cannot 
operate as res judicata in subseauent suit for recovery 
of arrears of reDt. See Civil P. C. (5 of 1908), S. 9 
AIR 1961 Mad 423. 

—S. 11 — Date of lease disputed — Jurisdiction of 
Collector to act. The decision of the Collector will 
not be conclusive and may be open to challenge 
before a superior Court or before a Civil Court. See 
Teoaucy Laws—Orissa Estates Abolition Act (1 of 
1952), S. 5 (i). AIR 1958 Orissa 197. 

-S. 11—Principle of res judicata — Applicable in 

a suit before the Rent Control Authority under the 
M. P. Accommodation Control Act (21 of 1955), S. 9. 

The principle of res judicata is much wider than 
the terms of the section and therefore, recourse may 
properly be had to the general principles of estoppel 
by record. Consequently, the judgment and decieeof 
a Civil Court, if given in a suit decided earlier, shall 
operate as res judicata in the suit before the Rent 
Control Authority under S. 9 (4) of the M. P 
Accommodation Control Act (23 of 1955) 59 r a 
247 and ILR 1947 Nag 691, Rel. on. ILR (1963) 

r Oi • • 


~ J ULUUCll, 

~ S - 1 }, - Constructive res judicata - The word 

decision covers only matters actually decided and 
not matters constructively decided by the Civil 
Court. See Tenancy Laws — Madras Estates (Aboli. 
non and Conversion into Ryotwari) Act (20 of 1948) 
S. 04A (1). AIR 1957 Andh Pra 903. 1 

S. 11 — Heard and finally decided. 

In cases of judgment “inter partes” the later ad¬ 
judication should be taken as superseding the earlier 
whether or not the earlier adjudicition was pleaded 
as a bar to the trial of the suit in which the later ad¬ 
judication was made. AIR 1955 Andhra 194. 

m~a S ‘ n l im Wo * ds “ final ly decided” in S. 10 of 
Madras Buildings (Lease 6c Rent Control) Act (19461 

— Meaning — Petition for eviction dismissed for de¬ 
fault - Subsequent application on same cause d 
action is not barred See Houses and Rents - Madras 

I 10 A^llllwad 745.‘ C °“" 0l) A0 ‘ (,s 01 A, 

. S. li—Issue left undecided in former suit—D po,- 

Mad m. D °‘ ° P8rate aS reS )udiCata - «« 1951 
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—S. 11 — Summary enquiry—Decision as to whe¬ 
ther disputed property is in possession of minor or 
third party — Court has initial jurisdiction—Decision 
does not operate as res judicata. See Guardians and 
Wards Act (1890), S. 12 (9). AIR 1965 Orissa 156. 

-S. 11 and O. 23, R. 1 (2) — “May grant permis¬ 
sion”—Permission to hie second suit on condition— 
Suit filed without compliance — Dismissal — Bar to 
third suit. The third suit is not barred by the dis¬ 
missal of the second suit on the principle of res 
judicata. Section 11 of the Code has no application 
to such a case as the second suit cannot be said to 
have been finally determined and decided by the 
dismissal. See Civil P. C. (5 of 1908), 0. 23, R. 1. AIR 
1958 Punj 469. 

_S. 11 — Refusal by Court to amend decree on 

ground of conformity with judgment — Decision of 
Court and not reasons for decision would operate as 
res judicata — Party is not precluded from asking 
executing Court to construe decree as it stands. 1965 
Mad W N 308 = (1965) 2 Mad L J 551 = AIR 1966 
Mad 319. 

% —S. 11 — Decision of Court having jurisdiction, 
even if wrong, is binding between parties till it is 
let aside. 

A wrong decision by a Court having jurisdiction is 
as much binding between the parties as a right one 
and may be superseded only by appeals to higher 
tribunals or other procedure like review which the 
law provides. State of West Bengal v. Hemant 
Kumar, (1963) 2 S C J 680 = (1963) Mad L J (Cri) 
613 = (1963) 2 S C R (Supp) 542 = 1966 Cri L J 
805 = AIR I960 S C 1061. 

_S. 11 —Error or irregularity — Decision as to 

court-fee — Decision relating to court-fees, even 
though wrong is not an error or irregularity affecting 
the decision of the case. See Civil P. C. (5 of 1908), 
S. 105. AIR 1953 Madh Bha 151. 

-Ss. 11, 96, 100, 101 - Right of appeal - Condi¬ 
tions — Decree in favour of defendant—Einding ad¬ 
verse to him — Defendant not entitled to appeal on 
the ground that he is dissatisfied with the findings in 
the judgment. See Civil P. C. (5 of 1908), S. 90. AIR 
1951 Punj 444. 

__s ii _ Withdrawal of petition under Constitu¬ 
tion of India, Art. 220 - Second petition under 
Art 220 — First petition not heard on merits nor 
Court expressed any opinion on it — Withdrawal of 
first netition - Held, principles of res judicata would 
not applyILR (1906) BonT 648 = (1965) 67 Bom 

LR91KDB). r 

_S 11, O. 23, R. 1 (3) - “In respect of the same 

cause of action” - Distinction. If the suit was not 
decided but merely withdrawn, no question of 
res judicata arises and in law the plaintiff is still 

1908), O. 23, R. 1 (3). AIR 1959 Cal 715. 

_S 11 — Lessees of land entered as Sirdari in 

compensation statement prepared under S. 240D — 
Landholder objecting under S. 240G to such entry on 
the ground that land in question was not land referred 
!n in S 240A (1) — Objection dismissed for default— 
Objection to such entry raised under S. 20 (2) agitat¬ 
ing claim for Sirdari rights - Claim not barred by 
finality of compensation statement underj S. 240J. 

Laws — u. P. Zamindan Abolition and 
Land Reform^ Act (1 of 1951), S. 20 (2). 1965 All 
W R (HC) 800. . .. 

_S.ll — Successive applications — The principles 

contained in O. 23, R. 1 of the Code cannot be strict- 
ly applied to applications for the exercise of the 


Court’s extraordinary jurisdiction under Arts. 220 and 
227 of the Constitution. See Constitution of India 
Art. 220. AIR 1950 Punj 157. 

-—S. II — Suit in ejectment founded on plaintiff’s 
title to recover possession from trespasser — Title 
declared in favour of plaintiff and his prayer for 
possession granted — Court directing that plaintiff 
could recover possession only on payment of mort¬ 
gage money due to defendants — Decree not one for 
redemption as contemplated in O. 34, R. 7, CivilP.C. 

— No final decree or order dismissing suit passed on 
plaintiff’s failure to comply with condition — Subse¬ 
quent suit by plaintiff for redemption — Suit held 
was not barred by S. 11. AIR 1953 Orissa 17. 

-S. 11 — Decision not necessary for determination 

of suit — No res judicata. AIR 1951 Cal 490. 

—-Ss. 11 and 96 — Appeal by successful party 
against adverse finding — The finding which is not 
necessary for passing the decree cannot operate as 
res judicata and hence no appeal against such finding 
is competent. AIR 1954 J and K 32. 

-S. 11 — Adverse finding against successful party 

— Where the appeal succeeds, the adverse finding 
against the applicant, contained in the judgment does 
not operate as res judicata. AIR 1952 Nag 238. 

-S. 11 — Application for eviction of tenant on 

certain grounds — Order of eviction on one ground 
rejecting rest — Appeal by tenant only — Finality of 
adverse findings is taken away. See Houses and Rents 
—Bihar Buildings (Lease, Rent and Eviction)Control 
Act (3 of 1947), S. 18. AIR 1952 Pat 458. 

-S. 11 and O. 21, Fr. 58 and 63 - Claim petition 

not pressed — Dismissal without Court’s permission 
to withdraw petition amounts to adverse order and 
when not set aside becomes conclusive. AIR 1955 
Mad 446. 

-S. 11 — Compromise by shebait when is illegal— 

The compromise which is wholly prejudicial to the 
interest of the deity, the compromise petition and the 
decree based thereon are void and illegal and cannot 
operate as res judicata. See Hindu Law — Religious 
Endowments. AIR 1952 Pat 438 (DB). 

-S. II — Res judicata — Consent decree — Con¬ 
structive res judicata, plea of — Essentials. 

The question in case res judicata is relied upon in 
such cases is whether the consent decree did not 
settle the issue between the parties. ILR (J9b5) 2 
Punj 009 = 1965 Pun L R (hupp) 103 = AIR 1966 

Punj 509. 

_S. 11 — Fes judicata — Consent decree — Con¬ 
structive rei judicata, plea of — Essentials. 

A judgment based on consent is as much intended 
to put a stop to litigation between the parties as a 
judgment which results from the decision of the 
Court after the matter has been fought out to the end 
in so far as the matter is actually dealt with by the 
consent decree. The question in case res judicata is 
relied upon in such cases is whether the consent 
decree did settle the issue between the parties. ILR 
(1965) 2 Punj 609. 

_S 11 — Protection under East Punjab Urban Rent 

Restriction Act (1949), Ss. 4 ’ 5 and . 6 .')' 1 h s e ^f r s ca n 5 b , e 
waived bv agreement-(Evidence Act (18<2), b. lioj. 

A consent decree cannot preclude a party from as¬ 
serting the invalidity of the decree made in contra- 
ventkfn of the East Punjab Urban Rent Restriction 
Act. See Houses and Rents - East P»«i a b Urban 
Rent Restriction Act (3 of 1949), S. 4. AIR 1956 

_ Is 11 — Proceedings under S. 5 of the Punjab 

iiTh GuJdwaras Act (1925)-Co-promise toe.- 
Subsequent suit under S. 2 5-A * n f the same Act. 

b E rifS. h n S o?cfvTl t p. S a!tc^ 3 o 7 t iL'teSs apply 
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the principles of res Judicata will apply. See Punjab 
Sikh Gurdwaras Act (8 of 1925), S. 37. AIR 1951 
Pun| 257. 

——S. 11 and 0.23, P. 3 — Compromise decree — 
Validity — Effect as res ludicata. The decree does not 
operate as res judicata between the parties so far as 
the question whether the terms of compromise are 
concerned in a subsequent suit. See Civil P. C. (5 of 
1908), O. 23, R. 3. AIR 1954 Trav-Co 7. 

-S. 11 -(Income-tax Act (1922), S. 24 (2)) — 

The previous order of the Income-tax Officer having 
become Goal, it was not open to the Income-tax De¬ 
partment to go back on that order. See Income-tax 
Act (1922), S. 24 (2). AIR 1954 All 53. 

-S. 11 — Review application — Rejection for non¬ 
payment of court-fcc. 

The order of rejection does not operate as res judi¬ 
cata. AIR 1955 Andhra 215. 

-S. 11—Assessment of income-tax—Finality. 

Since the assessee did not prefer an appeal against 
the original assessment though it was competent, the 
order had become final. See Constitution of India. 
Art. 226. AIR 1957 Bom 134. 

-S. 11—Finality of appealable decision. 

U. P. Consolidation of Holdings Act (5 of 1954), 
Ss. 12, 20, 23—Objection under S. 20—Appeal against 
dismissal of earlier objection under S. 12 pending — 
Held as decision under S. 12 had not attained fina¬ 
lity, objection under S. 20 was competent. SeeTenancy 
Laws T p * Consolidation of Holdings Act (5 of 
19o4), S. 12. 1904 All W R (HC) 589. 

SECTION 13 

®” 7 “S. 13 — Foreign judgments — Enforcement of 
foreign awards or foreign judgments based upon those 
awards — Doctrine of merger of original cause of 
action—Applicability to foreign judgments—Arbitra¬ 
tion agreement entered into in Bombay—Award made 
in New York and confirmed by New York Supreme 
u)urt—Suit to enlorce award or judgment in Bombay 
High Court, held, not maintainable. A I R 1959 Bom 
414, Reversed. AIR 1904 SC 538. 

—Si. 13 and 44 — Enforcement of foreign judg- 
ment — Power of executing Court - It is open to the 
executing Court to enquire whether the foreign Court 
had jurisdiction to pass the decree. A I R 1951 Bom 

-Deb 1 Laws _ Bengal Money Lenders Act 
(10 of 1940), S. 34 (1) (b) — Notary mortgage bond in 
t-handranagar — Execution proceedings relating to — 
Application for granting instalments for repayment 
ot loan lies — Document executed under French Law 
having force of decree — Suit to enforce it is not 
necessary. AIR 1902 Cal 022. 1 

—S. 13—Foreign decree-Validity - International 

r * de J r ? e \ n a Personal action pronounced by a 
Court of foreign Stale in absentem, the defendant hot 
having submitted himself to its authority is bv inter 
national law a nullity. AIR 1951 Mad 289? ^ ‘ 

*&£££?" C ° Urt - of 

rv3L fs ! ct that ^tract was made in foreign 

“I?*** “ n? 1 , su ?j! ent t0 clolhe a Court of that 
, wi *b jurisdiction in an action in personam 

aot a resident •' ,hat “y 

E^cutio 13 : 44 ' 444 ~ Decres of Court - 

».ss, t tt-sa 


1947, of a decree passed by a Court in Pakistan be¬ 
fore that Court. AIR 1951 Punj 255. 

# —Ss. 13(a), 20 (c), 44—Cause of action arising in 
native State against nonresident foreigner — Decree- 
—Execution. 

The Civil Procedure Code applicable in British 
India aod Vala was the same, therefore the Court at 
Vala had the jurisdiction to entertain and decide the 
suit against a non-resident foreigner. The decree 
passed was valid and executable. AIR 1953 Sau 16 
(FB). 

-—S. 13—Decision of Rangoon High Court — Ques¬ 
tion of validity of certain transfer not directly adjudi¬ 
cated —Held S. 13 did not apply to make a decision 
binding. See Evidence Act (1872), S. 41. A I R 1951 
Sau 37. 

SECTION 14 

-—Ss. 14, 13-Suit on foreign judgment obtained in- 
Rampur State — That defendants were not Rampur 
citizens not established—Defendants born in Rampur 
State—Rules of Citizenship of Rampur not established) 
—Presumption under S. 14 held not rebutted-Plaio- 
tiff held not entitled to decree in suit on foreign iudg- 

Sue (Ml) 2733 P - C - 15 ° f 1908) ' S ' 13 - A h 1955 

-S. 14—Suit on foreign judgment. 

The judgment of a foreign Court of competent 
Jurisdiction over the defendant imposes a duty or 
obligation on the defendant to pay the sum for which> 
judgment is given, which the Courts in Hyderabad are- 
bound to enforce, and consequently anything which- 
negatives the duty or forms a legal excuse for not 
performing it is a defence to the action. See Civil' 
P. C. (5 ot 1908), S. 13. AIR 1953 Hyd 29. 

~ s h\ 4 ^Z Hy ^ ad Ciyil P * C *’ S ‘ 8 “ Suil 

award filed in foreign Court—Maintainability. 

Where the ooly document filed along with tha 

rl,,rt.V- he 7? lch Wls filed in the foreign 

slgaed by PrasMo* Judge but is 
signed by Prothonotary such an award is not a decree 

“ d L men ° 1 rao ° rd8r » f the Court and hence the 

I Hyd b 49. 566 C "“ P ' C ‘ (5 ° f 1998 >> 

• —S. 14-Decree by Court in British India against 
foreigner not submitting to Court’s jurisdiction — If 

2n n i b 0 ®« c “ te i'«?, Courts in Madhya Bharat after 
1955* M.dh Bh 6 a l'(F B P : C> ,S 1908) ' S ' 2 < 5 )' A * » 

Parte d J ecree oF Bombay High- 

Sute 1 * F.-m 1- agai . ns , t resident of former Gwalior 
r Execution °t decree taken to Gwalior Court 

u 11 oF India *“ Decree being a nullity 
M? e f e .^!io 0n «beld not maintainable. See Civil P C 
(5 of 1908), S. 13. AIR 1902 Madh Pra 270. 

Cochin 1 sTife^&r I?*! f °r~ p roperties situate in 
J^cmn State — Cohin State alone has jurisdiction — 

Decree Passed—Indian Courts cannot go behind de¬ 
cree See Civil P. C. (1908), S. 16. AIR 1951 mS 742; 

Calcutta 1 'Hi 1 a 3 h7f X . part - personaI decree passed by 
^alcutta High Court against resident of Mysore State 

prior to Constitution — Executability in Mysore State- 
AIB 1980 My ?T “ CiVi ‘ P- & (S ° f 1908) ' S 1S - 
Si. 14,13 and 44—Enforcement of foreign 

Wole f&trSESFo&Ft 'utoTT^ 

wmsss&£ffii 

The Plaintifl’s instructions to some one to .ppear on. 
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his behalf in the Court at Indore did not amount to 
submission to jurisdiction. See Civil P. C. (5 of 1908), 
S. 13. AIR 1955 Nag 103. 

-S. 14—“Foreign judgment” meaning of—Decree 

of Quetta Court passed before partition is not a foreign 
judgment. See Civil P. C. (5 of 190S). S. 13. AIR 1955 
NUC (Punj) 4602. 

-S. 14 — Presumption as to competency. See Civil 

P. C. (5 of 1908), S. 13. AIR 1959 Rai 47. 

-S. 15 — Stay of execution of trial Court’s decree 

by Appellate Court on condition of depositing cost? 
—Petition by decree-holder for payment out of costs 
after confirmation of decree—Execution levied after 
three year? of appellate decree but within three years 
from date of petition for payment out of costs — 
Maintainability--Expression “Proper Court”—Mean¬ 
ing of. See Limitation Act (1908), Art. 182 (5). AIR 
1963 Andh Pra 452. 


-S. 15 — Suit for declaration of nullity — Juris¬ 
diction of High Court. 

The High Court has no jurisdiction to entertain 
suit. The Hindu Marriage Act (1955) has conferred 
an exclusive jurisdiction on the City Civil Court 
without anv qualifications. See Hindu Marriage Act 
1955), S. 19. AIR 1960 Cal 577. 


-S. 15—Suit for declaration. 

Where in a suit for declaration the relief asked for 
by the plaintiff cannot be given without giving find¬ 
ing as to whether there was a valid subsisting mort¬ 
gage debt of Rs. 21,000 in favour of the plaintiff, a 
Subordinate Judge exercising pecuniary jurisdiction 
to try suits up to Rs. 10,000 has no jurisdiction to try 
the suit. See Suits Valuation Act (1887), S. 8 . AIR 
1955 Him Pra 50. 

_S. 15 — Suit for declaration and consequential 

relief—Pecuniary jurisdiction. 

The market value as stated in the plaint of the 
property affected determined the question of pecu¬ 
niary jurisdiction. See Civil Procedure Code (5 of 
1908), S. 6 . AIR 1951 Mad 661. 

_S. 15-Suit for fixation of standard rent—Juris¬ 


diction of District Judge. 

A suit for fixation of standard rent can be enter¬ 
tained by the Court of the District Judge as a Court 
of original jurisdiction. -See Houses and Rents — 
Raiasthan Premises (Control of Rent and Eviction) 
Act (17 of 1950), S. 0. ILR (1960) 10 Raj 189. 

_§ 16 — “Actually and voluntarily resides” — 

Meaning of - Applicant having permanent residence 
at place ] — His coming to place D for filing appli- 
cation does not amount to temporary residence at D 
for purposes of S. 5 of Displaced Persons (Debts 
Adjustment) Act (1951)-See Debt Laws -p.splaced 
Persons (Debts Adjustment) Act (19ol), S. 5. AIR 
1965 All 72. 

_ .5 i 6 (c) — Suit involving property lying outside 


ritish India. . , 

Tho suit in so far as it embraced lands in the 
ianaras State was Dot maintainable by Banaras Court, 
i Debt Laws-U. P . Agriculturists’ Relief Act (27 of 
934), S. 12. AIR 1951 All 462. 

_c 16 —Suit on mortgages over properties situated 

.i prater Bombay — Amount claimed within 
ha ltitfo be pecuniary limits of the jurisdiction 
t Civil Court! Bombay — if the latter Court can 

"TttolfTs 70 A tf a“*?. t b 

;ee Bmubav City Civil Court Act (40 of 1948,. S. 3. 
JR 1953 Bom 75. 

_c 16 — Consent decree creating charge on pro- 

>ertv‘situate outside territorial Jurisdiction of Court- 
decree is lawful - Court has jurisdiction to appoint 
eceiver of such property-interference with posses¬ 


sion of receiver-Contempt of Court. See Civil Pro¬ 
cedure Code (5 of 1908), S. 51. AIR 1961 Cal 422. 

-S. 16 — ‘ Court having jurisdiction in the matter”. 

See Arbitration Act (1940), S. 20. AIR 1955 NUC 
(Cal) 5612. 

-Ss. 16, 20—Transfer of Property Act (1882), 

S. 6S-Mortgagee giving up his security—Mortgagee 
is entitled to seek personal relief against mortgagor 
in Court within whose jurisdiction mortgagor resides 
or carries on business. AIR 1964 Mad 527. 

-S. 16 — Suit for partition of immovable property 

outside India — The Indian Courts have no jurisdic¬ 
tion to entertain suit — But account of the income of 
those foreign properties and payment of share in the 
income can be asked. See Hindu Law—Joint family 
—Partition. AIR 1955 Mad 629. 

-Ss. 16 and 14—Suit for partition—Properties in 

Cochin State — Cochin Court alone has jurisdiction 
—Decree passed — Indian Courts cannot go behind 
decree. AIR 1951 Mad 742. 

-S. 16 — Evacuee property — Shares in company 

having registered office at Calcutta — Jurisdiction of 
Custodian in Bihar — Situs of shares — Company 
having factory in Bihar — Custodian in Bihar has no 
jurisdiction. See Admir istratiOD of Evacuee Property 
Act (1950), S. 7. AIR 1947 Pat 312. 

-Ss. 16, 20-Suit by lessee for refund of premium 

amount on basis of frustration of contract of lea'e — 
Suit is governed by S. 20 and not by S. 16 — Civil 
Court within whose jurisdiction defendant volun¬ 
tarily resided has jurisdiction. AIR 1961 Punj 143. 

-S. 16 — Cause of action arising in Pakistan — 

Defendant carrying on business in Delhi—Delhi Court 
could not entertain suit. See Civil Procedure Code - 
(5 of 1908), S. 15. AIR 1955 NUC (Pnnj) 1612. 

-S. 16 — Jurisdiction of Civil Courts — Change of 

— Procedure — Notification under Pajasthan Terri- 
torial”Divisions Ordinance —Effect of. 

The jurisdiction having once been fixed by Govern¬ 
ment under S. 7 of Rajasthan Civil Courts Ordinance 
(7 of 1950) can only be altered by another notification 
under that section, and it cannot be altered by any 
notification issued under the Rajasthan Territorial 
Divisions Ordinance, 1949, as the latter Ordinance 
has nothing to do with the jurisdiction of the Civil 
Courts. See Rajasthan Civil Courts Ordinance (7 of 
1950), S. 7. AIR 1957 Raj 241. 

-S. 17 — Mortgage suit — Jurisdiction of — High 

Court — Test — Doctrine of “notional” property. See 
Letters Patent (Cal), Cl. 12. AIR 1952 Cal 429. 


-S. 19—Right to file affidavits. 

An affidavit in reply and rejoinder as the case may 
be, as also an application for leave to amend are per¬ 
missible. See Constitution of India, Art. 226. AIR 
1953 Trav-Co 146. 


-S 20-Duty of bank-Obligation of bank to pay 
ules as to—Place where money is payable. 

he obligation of a bank to pay the cheques of a 
tomer rests primarily on the branch at which he 
ps his account and the bank can rightly refuse to 
i a cheque at any other branch. See Banker and 
tomer. AIR 1955 SC d90. 

-S 20 — Plaint must contain facts constituting 
se* of action — Cause of action must be stated in 
ice under S. 80 — Notice under S. 80 is valid it 
se of action is sufficiently stated in the notice. 
Civil p! C (1908), S. SO. ILB (1965) 2 All 127= 
\ 1966 All 333. 

-S. 20 —Forum of suit or application — Jurisdic- 
i of Court — Application or suit commenced duly 
ffected by S. 59, Displaced Persons (Debts Ad- 

ment) Act, 1951. 
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Any application or suit duly commenced previous¬ 
ly is not affected and the plaintiff could continue it 
In the same Court in spite of S. 59 — See Displaced 
Persons (institution of Suits) Act (1948), S. 4. AIR 
1957 All 547. 

—S. 20 — Cause of action — It means every fact 
necessary for plaintiff to prove if traversed—Phrase 
has reference to facts only — It does not include 
conclusions of law — Held, both reliefs were asked 
for on same set of facts—Cause of action was same— 
Case held fell under S. 17 (2), Court-fees Act (1870) 
See Court-fees Act (1870), S. 17 (2). AIR 1955 NUC 

(All; J 5 *y, 

^”£ S ;o 2 <?o^? yder , abad Suits A 8 ainst Government Act 
(5 o fl32°F) stands repealed by S. 20 of the Code- 

W er l bad 'Suits Against Government Act (5 of 
1320F.) AIR 1965 Andh-Pra 288. 

■ ~ Ss J 2 ^ and 13 — Pre-Constitution personal ex 
parte Judgment by British India Court against subject 
of Hyderabad State — Decree is nullity and not exe- 

7 r a n b J® af J e J adv . e ut^Constitution-See Constitution 
oMndia, Art. 261, CJ. O). AIR 1902 Andh-Pra 400 

—S. 20-Rule that debtor to find creditor-Appli. 

foJmitv^uh 1 ^* laW ? Ie is reasona bIe and in con- 
tormity with ustice and equity and is applicable-See 

Contract Act 1872), S. 49. AIR 1956 Bom 111 . 

——S. 20—Scope—Jurisdiction. 

ceSfned hl 0r rlfL ,Urisd i Cti0 u ° f a CoUrt has t0 be «- 
20 but hv rf DC V° ^ P r0visi °^ of Ss. 10 to 
sVo fh/n ° n °* e *P ress provision made in 

High Court 

im! 

c‘ onTu S , Uit r agaiQSt forei 8° er - AIR 1951 Bom 190. 

.. ht u j b v Leave to sue—Revocation-Onus is on 

ii thM C f dant t0 i make out a case for revocation as it 
is the bilance of convenience of the defendant that 

has to be considered in such a case -Bui 
or revocation of leave granted under Cl. 12 ought to 
mad k e at the earliest possible opportunity — Where 

revoked T Ieav ° cS b 

Cl U d if B a ?9 P r4 1 c7. S ;i e 8 U,terS Pat6nt (CalC “ tla »' 

ffl BX! i,ioned - G - 

«B 198dc7l5B. ,,d Liabi “ tieS)0rd “ r Pa d ra?a! 

Bakistan°' 16 ~ Su! ' ,or rent of pr ' mls « seated in 

fmssmm 

---S. 20-Carriage by Railway. 

euu "own^"*y ay tha m CeS r defendaDt in < h ° 

SS ” n 1 asaaS 

LVoI. 14.] (Suppl.) Fn. D. 83. T 


Small Cause Courts Act (1882), S. 18 (c). AIR 1951 
Cal 37. 

-S. 20 — Agreement to sue only in one out of 

several competent Courts—Validity. • 

Although an agreement confining the parties to 
have recourse to only one of the several competent 
Courts may not be within the mischief of S 28 of the 
Contract Act, yet, it is of such a nature that if per¬ 
mitted, it defeats the provisions of law under S 20 
C. P. C. ft is therefore, hit by S. 23 (2), Contract 
Act and being enforceable thereunder cannot be 
pleaded in bar of action in one of such Courts — Sea 
Contract Act (1872), S. 23 (2). A I R 1958 Madh-Bha 

JLwUi 

—S. 20—Industrial dispute ceasing to be industrial 
dispute during pendency of proceedings before 
Labour Court—Labour Court ceases to have Jurisdic¬ 
tion — See Industrial Disputes Act (1947), S 2 tv\ 

A I R 1960 Mad 196. (k, ‘ 

• .“7 s - 20 — s «»t od foreign contract — Lex fori— 
5>uit for personal relief on a cause of action arising 
outside India—Absence of defendant from India. 5 

A suit can be instituted for personal relief against 
a defendant in a Court within the local limits of 
whose jurisdiction the defendant is residing or carrv 
ing on business on the date of institution of the suit 
wherever the cause of action for the suit bad arisen’ 
and to such a suit, the provisions of the Statute of 
Limitation in force in the country of the forum i e 
lex fori’ would apply — See Limitation Act (1908)’ 
S. 13. AIR 1955 Mad 96 (FB). { h 

®— S * 20 “ ‘ ,Dia £ nct 0 subjects,” means distinct 
causes of action — See Court-fees Act (1870) 9 17 
AIR 1954 Mad 594 (FB). - ' S ‘ 17 ' 

~ S. 20, O. 3, R. 4—Lien for fees — Jurisdiction nf 

Court Tu The - fun j s a eainst which lien is claimed are 
not within jurisdiction and control of Insolvency 
Cxiurt in which the petition U filed. A I R 1952 My* 

Conditions” S “ il f0r decIaratfon “ Maintainability^ 
Held, that the plaintiff was entitled to brine the 

suit for a declaration that the defendant was not his 
MB P 19 d 7 0 p a ri3L PeCiSC Re ‘ ief A0t U877). si 42 ! 
—-S. 20-“Oi,placed persoo”-If includes corpora 
-Eif^^^ 

(Debts Ad'ustment) Act (1951), S. 2 (10). AIR 1958 

dtofon 20 " C1Sim f ° r deducli ° D f«>"> salary-Juris- 

The applicant was employed at R and was also 
his wages there, the authority to decide thi mK* 
was the authority at R only. See Payment nf 5? t0r 
Act (1930). AIR 1956 PunJ 238. y ‘ ° f Wa « M 

—S. 20 — Debtor to seek his creditor — r.,i a j 
not apply to promisory notes. AIR 1951 p U nj 128?°“ 

t *\ 2 ,? ~‘‘Carries on business or personally i 
f °Th" n In dia—Words and phTa,^ 

s?s xstrttm 

S. 20 — Jurisdiction of Court, 
bar the (urisdiction of the Court which ™“ pte . ssl » 

a.T«u;„ Ti r Si f 

Bte ftSUBSf 
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—S. 20 — Agreement — Acknowledgment to pay 
interest — Suit if can be dismissed — Maintains* 
bility. 

If there is a stipulation to pay interest, there is 
agreement, and a suit based on a document embody¬ 
ing the agreement cannot be dismissed as not main¬ 
tainable on the ground that it was based only on an 
acknowledgment. See Contract Act (1872), S. 2 (e). 
AIR 195S Paj 260. 


9-S. 20 (c) — Cause of action arising in native 

Stale against non-resident foreigner — Decree—Exe¬ 
cution. 


As the cause of action arose in Vala, and the Civil 
Procedure in Vala and British India was the same 
Vala Court will have jurisdiction to entertain and 
decide the suit against non-resident foreigner. — See 
Civil P. C. (5 of 1908), S. 13 (a). AIR ly53 Sau 16 
(FB). 

-S. 21 — Want of jurisdiction — Objection—Pule 

as to — Applicapility to execution proceedings. 

The objection that the Court passing the decree 
had no jurisdiction would be barred in execution 
proceedings by the principle of res judicata. But the 
general rule is subject to well defined exceptions, 
two of them being S. 21 and S. 11, Suits Valuation 
Act. See Civil P. C. [5 of 190S), S. 11. AIR 1955 All 
569. 

-S. 21 — Jurisdiction of trial Court — Question 

raised in appeal — Burden is on appellant to show 
that he is prejudiced on merits. AIR 1963 Andh-Pra 
353. 


S. 21 — Jurisdiction of tribunal. 

Where a person seeks from a tribunal an adjudica¬ 
tion of a dispute, he must allege and, where disputed, 
prove that the tribunal has jurisdiction to entertain 
the proceeding in which the dispute is raised. See 
Railways Act (1890), S. 13o (2). AIR 1960 Bom 141. 

_S. 21 — Objection to jurisdiction on grounds of 

valuation — When can be taken in High Court. See 
Suits Valuation Act (1887), S. 11. AIR 1957 Madh- 
Pra 92. 


_S 21 — Suit not properly valued — No objection 

to jurisdiction in trial Court — Duty of appellate 
Court — Return of plaint — Permissibility. 

Where the objection as to jurisdiction has not been 
taken in the Court of the first instance and the merits 
of the case have not been affected, the appellate 
Court has to ignore the objection See Suits Valuation 
Act (1887), S. 11. AIR 1956 Mad 593. 

_Ss. 21 and 38 — Execution proceedings. AIR 

1955 N U C (Mad) 3221. 

_S 21 — Objection to territorial jurisdiction — It 

cannot be raised in the execution Court. AIR 1951 


klad 647. , 

_§ 21 — Procedure laid down in Civil P. C. made 

ipplicable to Small Cause suits- Objection as to 
urisdiction - Civil P. C. does not lay down that 
;uch an objection cannot be taken before filing his 
vritten statement by the defendant 
Small Cause Courts Act ( 188 /), S. 17. AIR 1965 Fat 


_c s< 21.24 and 15-Lack of jurisdiction apparent 

m face’and not so apparent — Distinction— Lack 

jf pecuniary jurisdiction — Effect — Suit instituted 

properly according to valuation m plaint-Valuation 

subsequently found incorrect — Transfer of case 
[ pealitv—Transfer of suit is competent under S. 24 of 
he Cide- See Civil P. C. (5 of 1908), S. 24. AIR I960 

Pat 244 (FB). 


__Ss. 21, 38 — Executing Court — Power to go 

behind decree — Objection relating ta territorial 

jurisdiction. 


The executing Court can refuse to execute a decree 
where want of jurisdiction of a Court is apparent on 
the face of the record, because such a decree is null 
and void and incapable of execution. See Civil P. C. 
(5 of 1908), S. 38. AIR 1959 Pat 484. 

• -S. 22—Section 22 of the Code provides for the 

transfer of a suit to another Court when a suit which 
could be instituted in any ODe of two or more Courts 
is instituted in one of such Courts. In view of the 
provisions of this section, it was open to the respon¬ 
dent to apply for the transfer of Ihe suit at Asansol 
to the Indore Court and, if the suit had been traDS- 
ferred to the Indore Court, the two suits could have 
been tried together. It is clear, therefore, that the 
Legislature had contemplated the contingency of 
two suits with respect to similar reliefs being institut¬ 
ed and of the institution of a suit in one Court when 
it could also be instituted in another Court and it be 
preferable, for certain reasons, that the suit be tried 
in that other Court. AIR 1962 S C 527 (536). 

# —S. 22 — Suit which can be instituted at places 
X and Y — Suit instituted at X — Defendant can 
apply for transfer of the suit to Court at Y. AIR 1962 
S C 527. 


-Ss. 23, 38 and 47 — Suit by beneficiary against 

rustee — Decree — Construction — Decree execut- 
ible against trustee personally — Power of executing 
Uourt — (Trusts Act (1882), S. 23). 

The executing Court must take the decree as it 
itaDds and it is not open to it to give it a different 
nterpretation by going into the question whether 
he defendant was guilty of breach of trust. See Civil 
5 . C. (5 of 1908), S. 38. AIR 1955 NUC (Cal) 5569. 

-Ss. 23 and 22—“Shall determine” — Interpreta- 

ion of. 

Any declaration determining the Court in which 
be suit shall proceed, is in substance and in effect a 
iirection that suit shall be transferred to that Court. 
>ee Civil P. C. (5 of 1908), S. 22. AIR 1958 Ker 82. 

-S. 24-Small Cause suit—Munsif having jurisdic- 

:ion succeeded by Munsif without Small Cause Court 
oowers — Discretion of District Judge to try it as 
•egular suit-Not an order under S. 24-Appeal hes. 
see Provincial Small Cause Courts Act (188-), »• 80. 
MR 1964 All 420. 

-S. 24-Transfer of case-Principal District Mun- 

;iff cannot transfer a case of which he has seisin to 

:he Additional District Munriff, See A N il d wRini 
Courts Act (3 of 1873), S. 4*A. (1959) 2 Andh W R 301. 

ft-S. 24-Eight of District Judge under - S. 2- 

2) (a) of the Rent Act does not affect the right ot the 
District Judge under the section in the slightest 
Jegree. See Houses and Rents-BombayRenls, Hotel 
ind Lodging House Rates Control Act (1947), S. -8 
2)(a). AIR 1956 Bom 481 (b) (FB). 

i_Ss. 24, 150 and O. 39, R. 2 (3) - Applicability - 

rraDsfer of suit as a mere distribution ot work 
section Dot applicable — Application under O. 39, 
R. 2(3) filed in transferor Court — Transferee Court 
not empowered to act thereon. See Civil P. C. (o of 
L908), S. 150. AIR 1962 Cal 519. 

_S. 24-City Civil Court Act (21 of 1953), S. 9 — 

Arbitration Act (1940), S. 34-Transfer of suit sought 
under $. 24 or S. 9 - If purpose is to apply powers 
under S. 34 it will be indirect attempt to achieve 
what is directly forbidden by S. 34. 

If a transfer of suit is sought for trial of suit in 
High Couit there is no reason for that course of 
actfoD. If on the other hand a transfer is contended 

language of S. 34. Furthermore this will be a trans- 
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fernot for the trial but for stay of suit and that is 
not the scope and intent of S. 9 of the City Civil 
Courts Act or S. 24 of the Civil P. C. Law Reports 63 
I A 311, Ref. to. (’62) 66 Cal W N 1078. 

— S. 24 — Transfer of suit — Although High Court 
need not give any reasons, it has to use restraint in 
exercising the power to transfer suit. 

In the absence of a properly constituted applica¬ 
tion High Court should not exercise its supervisory 
jurisdiction. Although the High Court need not give 
any reasons for suo motu exercise of its jurisdiction 
for transferring a case, where the only motive is that 
the petitioner wants an order under S. 34 of the 
Arbitration Act the High Court will not use its power 
as such exercise of power will be abusing the power 
which the High Court possesses and the strength of 
power lies in the restraint of use. (’62) 66 Cal W N 
1078. 

-S. 24—Removal of suits — High Court has very 

wide di'eretion. See Letters Patent (Cal), Cl. 13. AIR 
1951 Cal 286. 

“—S. 24—Applicability and scope — Case pending 
before Atiyat Court — Section 24 not applicable — 
High Court has no jurisdiction to transfer a case 
pending before Atiyat Court. AIR 1953 Hyd 105. 

• — S. 24-Application for transfer of suit — Affi¬ 
davit-Language and contents of—Duty of Counsel. 

Where aspersions are cast on presiding judicial 
officers in an affidavit for transfer of a suit, it will be 
better tor an advocate to advise his client to use 
language, for instance, like ‘I suspect' or 'I believe’ 
or 'I have reason to think’ or 'I apprehend’, but not 
to use the language of positive assertion like 'I state’. 
J*- V *L* J°!* nv \C. Vasantha Pai. (1959) Mad L J 
(Cn) 333=72 Mad L W 325=(1959) 1 Mad L I 329== 

I L R (1959) Mad 546=AIR 1959 Mad 331 (PB). 

• —S. 24 -Transfer of suit. 

£ S n Uit Vn D Ei tuted before 1-12-1948 and of the value 
of Rs. 10,000/- on the original side of the High Court 
can be transferred to the City Civil Court and the 
atter Court is competent to try such suits when so 

s. a 3-A? r Ai d R Cou “ s Acl ‘ 1892 »- 

—S. 24, O. 41, R. 21-Court expressing opinion on 
questjon of fact in previous case of objection under 

n ’ Inn u 1 l Subsequent objection under O 21 , 
K. 100 , by the same person, in execution sale of same 

f9°5§ nVc (PaoYoo: Cree - h0,der ' NO transfer ' A,H 

T~ S ; 24-Small cause suit tried as ordinary suit by 

d««,e-Ap p g e.hbimr Se iU,, ' SdiC "'° n ~ NatU ' C ° f 

beseemed 

s^ch^he d' Sma " Cau j“ and sh ° uld bB ,rea,Bd as 
d f. cr ® e P ass «l ^ not appealable. See Pro- 

1950 P„nj 2 33 8USe C ° UltS Act (1887, ‘ S> 15 ‘ AIR 

7T o-j? 4 r.u C 3? B ~ Seclion Is not repugnant to 

6028 235 ° f the Conslltutlon - lAIR 1 0 55 NUC (Punj) 

—S. 24-Qaim against Bank, one of the defen- 

&Z-T B t£uS < ? f .P ,a,nt . for Presentation to High 
"u l TnaI of cla,ins a 8«inst other defendants. 

hJS- £ ,a n m agaiDS J t the bank I 3 exclusively triable 
A y cui 8 949?^ s UD , der S ' 4 f B 01 Ba-kipg 

also ‘beefed by 

panies Act (1949), S. 45.1. MR 1954190* Q>m ' 
“--s. 24—Decree transferred for execution— Er*on 
anftnf 85 ^ slarted in transferee Court transferred fn 

another Court under S. 24 - Transferee SuH can 


1315 

still entertain fresh execution applications. See Civil 
P. C. (5 of 1908), S. 38. AIR 1961 Raj* 157. 

-S. 24, O 18, B. 12 — Transfer of case — Lower 

Court making remark about demeanour of witness that 
“witness struck me as unscrupulous after reading 
over deposition and signing it” — Occasion held, gave 
reasonable appr*-hension in mind of petitioner that 
he would not get justice — Case held fit for transfer. 
AIR 1951 Trav-Co 12. 

-S. 26-Municipalities — Bombay Municipal Cor¬ 
poration Act (3 of 1888), S. 527 — Interpretation of 
the word ‘suit’ - The word ‘suit’ in the section is 
restricted to a proceeding commenced in a civil Court 
by the presentation of a plaint and does not include 
an application or other legal proceeding — Giving 
wider meaning to the word is not justified, as the 
Act itself makes distinction between a suit and a 
lega proceeding. See Municipalities—Bombay Muni, 
cipal Corporation Act (3 ot 1888), S. 527. ILR (1966) 
Bom 632=1966 Mah L J 334=67 Bom LR903 (DB). 

~T—S. 26—Suit commences with making of applica- 
° r permission to sue in forma pauperis See 

259 P ' C ‘ 15 ° f 1908,1 °‘ 39 ’ R ’ L AIR ^ 55 Nag 

S. SO—Applicability — Summary suit on promis¬ 
sory note executed by trader-Unconditional leave to 
defend when granted. See Debt Laws - Bombay 
Money Lenders Act (31 of 1947), S. 23. 60 Bom L R 

r~ S r? 3 1?“ U;f ? r m< V iey fro ? debtor of deceased per- 
SOD j-i7 ondl 10na 0rd *vT ^tailing dismissal of suit if 
condition was not satisfied within specified time-Pro- 

? •° J rder held not aPPropriate- 

Court held had jurisdiction to extend time. See Sue. 

cession Act (1925), S. 211. AIR 1961 All 86 . 

^ S p 3 A;f 0rm n 0, 1 dec . ree - S £ uit u L nder S> 44 > Para - 2 

• t “7 Declaration of right to joint nosses 
sion of defendant-Not proper. AIR 1952 Cal 253. 

Arri 33 m » 35 iw ll ° (3 f ” S° QSliluti0 “ oi India, 

decree confirunug trial Court decisioo but making 
variation in regard to order as to Courts — Character 
of decree is not a fleet el - Appellate decree is one of 
affirmance— Appellate decree however making varia 
Mon in respect of award of interest before date of 
decree Character of appellate decree is affected and 
it is a decree of variance — In former case matter of 

cost is a matter of discretion but order for interest 

orms part of dispute and variation in regard to 
forms integrant part of decision. AIR 1961 S^C 1795 

JTuU.- AIR 1963*Andh-Pr. 6 ^ 0 ' Petit>d °' pende “<* 
another^fTom'YiaYing tTofhh * 

pay interest as damages. See Interest Act q i 

Proviso. I960 Andh L T 524 = (1900) 2 Tndh W R 

~ rDt erest on decretal amount not claimpd 

—S. 34-Power of arbitrator to award interest. 

(1940), S. 13. AIR 1904 CM 240. S rb ‘ ltatlon Act 

S. 34 — Interest prior to suit — <;,„•* 
money for work of contract done - Int^c! re - COver 
suit cannot be allowed. AIR I960 Cal 190 PF 0r 

- 1 §£ - a-ch oi 

date was fixed for pavment nf j Q no , definite 

was made for the sa£eX pIa°Liff th« nd | D ° d J mand 
of contract to pay and^^ 
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way of damages. See Contract Act (1872),%S. 73. AIR 
1951 Madh-Bha 110. 

-S. 34 (2) — Land acquisition proceedings — Pay¬ 
ment of interest—S. 34 of Civil P. C., which controls 
the general provisions under the Code has no appli¬ 
cation to cases of land acquisition — Difference 
between the two provisions — S. 34, Civil P. C. is not 
mandatory whereas S. 34 of Land Acquisition Act 
peremptorily provides for interest. See Land Acquisi¬ 
tion Act (1894), S. 34. 1965 Jab L J SSI = AIR 1966 
Madh Pra 270. 

-S. 34- Decree awarding interest exceeding limits 

— Executing Court has no power to reduce or 
disallow the interest ordered in a decree on the 
ground that it is in contravention of S. 3, Madhya 
Bharat Interest Act (1956). See Debt Laws—Madhya 
Bharat Interest Act (1950), S. 3. 1958 M P C 315. 


-S. 34—(T. P. Act (1882), Ss. 54, 55)— Possession 

delivered to vendee — Consideration not paid — 
Vendor is entitled to consideration and interest till 
its payment — (Contract Act (1872), S. 73. See T. P. 
Act (1882), S. 54. AIR 1957Mad 630. 


-S. 34 (2), O. 34, R. 11 — Awarding subsequent 

interest in mortgage decrees. Section 34 (2) does not 
confer on the Court any power to award interest. 
See Civil P. C. (5 of 1908), O. 34, R. 11. AIR 1953 
Mad 948. 

*—S. 34—Decree awarding interest— Pate not fixed 
—Power of execution Court — It is not open to the 
executing Court to fix any reasonable rate of interest. 
AIR 1951 Mad 409. 

-S. 34—“Decree on account of arrears of interest” 

—Amount allowable— Purpose and object of amend¬ 
ing O. 34, R. 11 of the Act. It is to bring R. 11 of 
O. 34 in line with S. 34 of the Act. See Debt Laws 
—Mysore Money Lenders Act (13 of 1939), S. 17. 
AIR 1959 Mys 102. 


-S. 34 —Breach of contract to sell immovable pro¬ 
perty — Return of earnest money—Claim for interest 
—It is discretionary with the Court to allow interest 
during the pendency of the suit and thereafter till 
realisation. See Contract Act (1872), S. 73. AIR 1955 
Nig 38. 

_S. 34 — A’s tender for works for water supply to 

factory under Union Government accepted by State 
Governtment—Central Government increasing wages 
of labourers— Superintending Engineer promising to 
pay additional sums— Works completed in 1950—A’s 
right to get additional sums denied on 3rd March 
1954-Suit for recovery filed on 30th August 1950 — 
State, held liable for the sum — Art. 120 and not 
Art 56 or 115 of Limitation Act held applied—Time 
ran from 3rd March 1954 — Suit held not barred by 
time— A was allowed pendente lite and future 
interest — (Limitation Act (1908), Arts. 120, 50 and 
115). See Contract Act (1872), S. 73. AIR 1964 Pat 

225. 


_S. 34 — Arbitrator — Award of future interest — 

Validity — The arbitrator cannot be held to possess 
that power. See Arbitration Act (1940), S. 29. AIR 
1960 Punj 623. 

_S. 34 — Damages for breach of contract — Inte¬ 
rest. The plaintiff was not entitled to interest on that 
sum which he advanced to the defendant for fulnl- 
ment of the contract. See Contract Act (lo< 4), b. to. 
AIR 1956 Raj 137. 

-S. 34 — Suit commenced under Travancore Civil 

P. C.-Interest to be decreed — (Travancore Civil 
P.C. (8 of 1100), S. 31 ( 1 )- General Clauses Act 
(1897) S 6) See Code of Civil Procedure (Amend- 
ment) Act (1951), S. 20 (1). AIR 1956 Trav-Co 236. 

•_Ss. 35, 34 and 110 (3) - Constitution of India, 

Art 133 (1) -Decree of affirmance —Appellate decree 
confirming trial Court decision but making variation 


in regard to order as to Courts - Character of decree 
is not affected — Appellate decree is one of affir¬ 
mance—Appellate decree however making variation 
in respect of award of interest before date of decree 
—Character of appellate decree is affected and it is a 
decree of variance — In former case matter of cast is 
a matter of:discretion but order for interest forms 
part ot dispute and variation in regard to it forms 
integrant part of decision. AIR 1961 S C 1795. 

® S. 35 — Costs— Advocate ordered to pay costs 
personally. :(Supreme Court Rules, 0..35, Rr. 5 and 
10) — (Criminal P. C. (1898), S 491)- Held, that the 
advocate should be made to pay the costs personally. 
See Constitution of India, Art. 32. 1958 Cri L J 283= 
AIR 1956 S C 108 (b). 

-S. 35—Costs shall follow the event. AIR 1955 

NUC (Ajmer) 4739. 

-S. 35—Separate costs when may be allowed. 

Where the defence of two sets of defendants is 
substantially the same though they are represented 
by different counsel, only one set of costs should be 
allowed to the defendants. AIR 1953 Ajmer 37. 

—Ss. 35, 115— Discretionary orders — Matter that 
trial'.Court didrnot allow plaintiff his full costs cannot 
be allowed to be taken in revision. AIR 1951 Ajmer 
98 (2). 

-S. 35—Award of arbitrator — Interest may be 

allowed—Discretion is in consonance with principles 
of equity, justice and good conscience. See Defence 
of India Act (1939), S. 19 (1) (c) and (g). AIR 1955 
NUC (All) 4174. 

-S. 35—Separate costs, when may be allowed— 

Suit against members of Tribunals — On dismissal, 
latter are not entitled to costs — Award of separate 
set of costs not justified. (1965) 2 Andh W R 203 = 
AIR 1966 Andh Pra 123. 


-S. 35 — Colts — Computation of — No vested 

right as to calculation of costs in • 'particular manner 
or under particular rules—Rules as to Advocate’s 
fees — Applicability — Whether Hyderabad High 
Court Rules, 1954 or A. P. High Court Rules'(extend- 
ed to Telangana area by Notification d/• 16-8*1960) 
would apply while'taxiDg Advocate’s fee. 

It is manifest that S. 35, Civil P. C., leaves the 
award of costs entirely to the discretion of the Court, 
but this discretion>which has to be judicially exercis¬ 
ed, is however controlled by such condition and limi¬ 
tations as may be prescribed in the Code and also by 
I he provisions of any law for the time being in force. 
The costs contemplated by Section are indeed costs 
of suits and all applications in suits. In fact, the 
words “incident to all suits” used in the section are 
wide enough to cover costs incurred by a party even 
before the filing of the suit provided they are natu¬ 
rally and intimately connected with the suit, ine 
award of costs being discretionary, which discretion 
has to be exercised at the time of passing the final 
order, it cannot be said that a litigant has vested right 
in matter of costs for a specific amount, unless of 
course any provision of law for the time being in 
force confers on him an indefeasible right thereto. 
This discretion, having regard to its wide amplitude, 
should be deemed to extend to disallowance of costs 
to the successful party and even making him to pay 
to the losing party and to apportion the costs between 
the parties. This again negatives the theory of vested 
rights. But the discretion is controlled by the provi- 
sions of any law for the time being in force. In other 
words, if any particular law which is in force at the 
time makes a provision that the costs should be 
awarded in a particular manner or should not be 
awarded at all, that cannot be ignored and the award 
will be made accordingly. 

The expression “any law for the time being in 
force” contemplates the law which was in force wnen 
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the award of costs had to be made by the Court. 
Such being the case 1 only the Andhra Rules which 
were in force at the time would be taken into consi¬ 
deration and not the old Hyderabad Rules while 
taxing the advocate’s fee which is included in the 
costs awarded by the Court. Since there is no provi¬ 
sion in the notification extending the Andhra Rules 
for the continued application of the Telangana Rules 
to the pending cases, the Andhra Rules extended 
under notification to the Telangana area would be 
made applicable and the advocate’s fee will be taxed 
accordingly. ILR (1965) Andh Pra 68. 

-S. 35-Omission to specify time for satisfaction 

of decree — Effect — Judgment-debtor when not 
entitled to execution costs—A decree-holder who files 
an execution petition before the expiry of the period 
speciGed for the satisfaction of the decree or before 
having necessary alterations made in a case where no 
time is specified would not be entitled to execution 
costs. See Civil Procedure Code (5 of 1908), S. 82. 
AIR 1959 Andh Pra 165. 

■—S. 35—Costs of reference — Provisions of Civil 
P. C. relating to costs are relevant — S. 35 of Civil 
P. C. is, therefore, applicable. See Land Acquisition 
Act (1894), S. 27. (1962) 64 Bom L R 579 = 1962 
Nag L J 669. 


—r-S. 35—Solicitor— Costs — Lien—Costs incurred 
by Solicitor for his client — Right to recover — Lien 
and charging order —(High Court Rules and Orders 
—Bombay High Court Original Side Rules, Rule 
1079.) 

The principles with regard to the rights of a Soli¬ 
citor in Bombay as regards recovery ot his costs are 
these : (L) a solicitor is entitled to proceed against his 
own client for the costs to which the Solicitor is 
entitled in respect of the wotk done by him for his 
client. One of the facilities that the Court affords 
him is that he need not file a suit against his client to 
recover his costs but he can get a pay order from the 
Chamber Judge which he can execute as a decree; 
(2) the right to what is known as the common law 
lien. A Solicitor has at common law, and apart from 
any order of the Court or statute a lien over property 
recovered or the proceeds preserved of any judgment 
obtained for the client, by his exertions; and (3) the 
light to obtain what is in short called a charging 
order. A solicitor is entitled to apply to the Court 
for an injunction against his client, restraining the 
client from receiving payment without notice to him- 
self, or if the fund is in Court for an order for 
payment there out of his costs. A charging order 
follows upon a declaration of lien. (S) AIR 1955 Bom 
JL29 and AIR 1927 Bom 542 and ILR 10 Bom 248, 
Rel. on. 60 Bom L R 999 = AIR 1959 Bom 162. 


*S. 35 — Costs incurred for client — Charging 
order when can be made. 

Normally it is the client who has to pay the cost ol 
his own solicitor even when a judgment or decree 
has been in favour of that client for his costs of the 
litigation which resulted in such judgment or decree 
But cases arise where the solicitor may apprehend 
that he may not succeed in recovering costs from 
his own client, not only from his client’s own funds 
and properties, if any, but even from the amount 
awarded to his client under the judgment or decree 
it once the client recovers the same. It is to meet 
fuoh an eventuality that the necessity of declaring 
toe solicitor s ien or granting a charging order arises. 
The whole object of the lien is, therefore, to inter¬ 
cept the amount payable under the judgment or 
decree before it reaches the hands of his client. Such 
orders are made before the judgment-debtor has 
actually paid over the amount or if the judgment- 
debtor has parted with the amount, the amount is a 
lund in Court or is deemed to be a fund in Court, 


but if that amount has actually reached the hand 
of the client, there could not be aDy question of 
declaring a lien thereon or giving a charging order 
thereon. In such an event the solicitor must obtain 
a pay order and execute the same against his client 
and attach the said amount in the hand? of the client 
like any other moneys or properties of his client. 
The use of the word “lien” in the case of a solicitor’s 
particular or common law lien is a misnomer, be¬ 
cause such a lien of the solicitor is not based on any 
possession by the solicitor, but even then such so- 
called lien, which really is an equitable interference 
by the Court, must of necessity be applicable only to 
cases where the fund has not reached the hands of 
the client. (1872) 7’Q R 499, Rel. on. 60 Bom L R 
999 = AIR 1959 Bom 162. 


-S. 35 — Costs—Suit against several defendants— 

Defence common — Interests same — Separate costs 
□ot permissible. 

Where a suit against several defendants is dis¬ 
missed separate costs should not be allowed to 
defendants if the defence is common to all or the 
interests are the same. ILR (1957) Bom 218 = 60 
Bom L R 279. 

-S. 35 — Costs—Solicitor’s lien on—Enforcement 

of — Fraud and collusion of parties to deprive plain¬ 
tiff’s solicitor of his costs—Solicitor’s remedy. ILR 
(1954) Bom 1433=56 Bom L R 1139= AIR 1955 Bom 
126 (DB). 

-S. 35 — Question of jurisdiction arising for the 

first time — Fair order with regard to costs would be 
that there will be no order as to costs throughout. 
AIR 1955 NUC (Bom) 185. 

—S. 35 — “Expenses of commission” to examine 
witness, do not include costs of opponent in going to 
place of examination — See Civil P. C. (1908), O. 20, 
R. 15. AIR 1953 Bom 390. 


-S. 35 — Land acquisition — Necessary parties — 

Costs—See Land Acquisition Act (1894), S. 18. AIR 
1955 NUC(Cal) 2340. 

-S. 35 and O. 34, R. 10 — Mortgage suit—Costs to 
follow event in absence of special circumstances. 
AIR 1965 Mad 537. 

-S. 35 — Right of contribution for costs payable 

under joint decree — See Contract Act (1872), S. 43. 
AIR 1955 Mad 721. 


—S. 35 — Conditional order for amendment on 
payment of costs to opposite party—Order of amend¬ 
ment itself susceptible to revision — High Court can 
interfere with the order for .payment of costs and 
increase the amount-See Civil Procedure Code (5 of 
1908 y, S. 115. AIR 1953 Mad 12. 

—-S. 35 (2)—Plaintiff succeeding fully and nothing 
in Ihis conduct to depart from rule of costs following 
event — Conduct of defendant was such as to merit 
strong condemnation — Held it would not be proper 
exercise of discretion to deprive plaintiff of any por¬ 
tion of his costs. ILR (1963) Mys 1133. 

77” j* 35 ~ Suit in * orm a pauperis—Dismissal — Next 

triend ordered to pay court-fees — Recovery by 
Collector — Recourse to revenue process held not 
available — See Civil Procedure Code (5 of 1908). 
O. 33, R. 14. AIR 1960 Mys 95. 

—S. 35 - Practice - Costs - See Constitution of 
India, Art. 220. AIR 1956 Nag 1. 

S. 35 — Breach of contract to sell immovable 
property — Return of earnest money — Claim for 

Nag38~~ See Conlract Act ( 1872 )» s - 73 « AIR 1955 

r 3 ? T Successful party at fault — Costs, if can 
be awarded. AIR 1951 Nag 404. 

rrr S - 35 — Sui * discharged under C. P. and Berar 
Maintenance and Restoration of Order and Collection 
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of Fines (fndemnily) Act (2 of 1945), S. 4 — Court 
Dot to direct one party to pay costs of other. A I R 
1951 Nag 419. 

-S. 35 — Suit for pre-emption — Costs-Suits are 

not to be encouraged — Parties made to bear their 
own costs — See Berar Land Revenue Code (1928), 
S. 183. AIR 1951 Nag 129. 

-S. 35 — “On such terms as may be fust” — Costs 

— See Civil Procedure Code (5 of 1908), 0. 0. R. 17. 
AIR 1951 Nag 128. 

-S. 35 — Non-mention of costs in Judgment — 

Decree mentioning costs — Amendment of decree — 
See Civil Procedure Code (5 of 1908), S. 152. (1905) 
70 J 0 275= AIR 1966 Orissa 225. 

-S. 35 — Forward contracts in respect of ground¬ 
nut oil in October and November, 1947 — Validity — 
See V egetable Oils and Oilseeds (Forward Contracts) 
Prohibition Order (1944', Cl. 3. A I R 1955 N U C 
(Orissa) 3973. 

; —*Ss. 35, 107—Costs — Power of appellate Court — 
S. 35 read with S. 107 gives same unfettered power 
to appellate Court as trial Court, to award costs. AIR 
1955 NUC Pat 4906. 

-Ss. 35, 38—Suit by junior member of sub-tarwad 

dismissed with costs — Execution for costs against 
tarwad property — Legality — Powers of executing 
Court. AIR 1956 Trav-Co 271. 

S. 35 — Refusal to tender — Costs of redemption 
suit-See T. P. Act (1882), S. 84. AIR 1952 Trav- 
Co 92. 

— Ss. 35 A, 96 — Party by whom such claim or de¬ 
fence has been put forward-Suit for declaration and 
injunction against Corporation — Wild allegations 
against officers of Corporation — Allegation of mis¬ 
application of fund not substantiated — No claim for 
. compensatory costs made iD written statement — No 
prayer to that effect made in memo of appeal by 
Corporation — Unconditional withdrawal ol allega¬ 
tions—Compensatory costs against plaintiff Dot award¬ 
ed. 1962 Nag L J 118 = (1962) 64 Bom L R 29 = 
ILR 19G2 Bom 278. 

—“S. 35A — Frivolous and vexatious suit—Suit re¬ 
quiring strenuous arguments on both sides and elabo¬ 
rate decision is not frivolous—No compensatory costs. 
AIR 1952 Mad 609. 

-Ss. 35A, 115 — Order awarding compensatory 

costs—Interfercuce in revision. 

Compensatory costs should be awarded with some 
caution, but revisional Court is reluctant to interfere 
with the exercise of any discretion by the lower 
Court regarding costs, unless it has proceeded on 
some perverse or, at any rate, some wrong considera¬ 
tions, or has disregarded the ordinary rules of law 
relating to the awarding of costs. AIR 1951 Mad 
655. 

-Ss. 36, 73—Attachment under order for costs in 

favour of an attorney—(High Court Pules and Orders 
—Original Side Rules, Chap. 38, B. 48). 

The attorney is entitled to participate in rateable 
distribution under S. 73. AIR 1954 Cal 6. 

-S. 36 — Applicability of principle under O. 21, 

R. 29 to orders. 

The execution of an order awarding costs can be 
stayed under 0. 21, R. 29 as under S. 30 the provi¬ 
sions of the Code relating to the execution of the 
decree shall, so far as they are applicable, be deemed 
to apply to the execution of orders. AIR 1956 Madh- 
Bba 229. 

-S. 37 -Stay of execution of trial Court’s decree 

by Appellate Court on condition of depositing costs— 
Petition by decree-holder for payment out of costs 
after confirmation of decree — Execution levied after 
3 years of appellate decree but within 3 years from 
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date of petition for payment out of costs - Maintain, 
ability — Expression "proper Court”-Meanine of- 
See Limitation Act (1908), Art. 182 (5). a I R 1983 
Aodii-Pra 452. 

“— s * 37—Judgment-debtor appeals from preliminary 
decree and pending appeal decree-holder applies for 
execution of final decree - Execution is dismissed 
pendmg appeal — Preliminary decree is modified in 
cross-objection in the appeal, in favour of the decree- 
holder by allowing him costs - Decree-holder then 
applies for second time for execution calculating time 
from dismissal of his previous execution application— 
He can claim costs allowed to him by the appellate 
decree—See Civil Procedure Code (5 of 1908), S. 97. 
AIR 1960 Mad 54. 

-S. 37 and O. 21, R. 29 — “Decree of such suit”— 

Stay of execution of appellate decree—The execution 
can be stayed under O. 21, R. 29. The expression 
"the Court which passed the decree” shall be deemed 
to include, where decree to be executed has been 
passed in the exercise of appellate jurisdiction, the 
Court of the first instance — See Civil P. C. (1908), 
O. 21, R. 29. AIR 1956 Madh-Bha 229. 

-Ss. 37, 9 and 44-A — Decree of Burmese Court- 

Execution after Burma became republic — A decree 
of the Burmese Court cannot he executed in the 
Indian Courts—See Civil Procedure Code (5 of 1908), 
S. 44-A. AIR 1957 Mad 25. 

-Ss. 37, 38—Bengal, Agra and Assam Civil Courts 

Act (1887), Ss. 3, 4, 13 — Decree by second Addi- 
tional Subordinate Judge — Abolition of his Court- 
Execution can be taken out in Court of Additional 
Subordinate Judge — Bengal, Agra and Assam Civil 
Courts Act (1887), Ss. 3, 4, 13. 

The provisions of Ss. 3, 4, 13 of the Bengal, Agra 
and Assam Civil Courts Act (1887) provide that all 
Subordinate Judges having the same territorial juris¬ 
diction are of the same position about their jurisdic¬ 
tion in regard to cases that may arise within their 
territorial jurisdiction. The position is the same in 
regard to Additional Subordinate Judges because he is 
also a Subordinate Judge. 

Decree passed by the Second Additional Subordi* 
nate Judge can be taken as passed by the Subordinate 
Judge for purposes of its execution. 

After the abolition of Court of the Second Addi¬ 
tional Subordinate Judge, the Court of Additional 
Subordinate Judge was the only Court competent to 
maintain the execution proceedings. ILR 13 Pat 5, 
Rel. on; AIR 1952 Pat 4, Expl. 

Though suit could not have been filed before the 
Additional Subordinate Judge, S. 37 of Civil P. C. 
makes it clear that jurisdicticn to try the suit is the 
point to be taken into consideration tor purposes of 
determining whether the Court would be competent 
to execute the decree. As the Additional Subordi¬ 
nate Judge had jurisdiction to try the suit it was 
quite competent to maintain the execution within the 
meaning of Ss. 37 (b) and S. 38, Civil P. C. I L R 44 
Pat 742=1965 B L J R 628. 

• -Ss. 38 and 152 and O. 41, Rr. 11 and 17-Order 

under appeal merges in appellate order whether it is 
reversed, modified or simply confirmed by the appel¬ 
late order : AIR 1950 S C 240 and AIR 1958 S C 808, 
Rel. on. AIR 1963 SC 1124. 

• —S. 38—Decree of Special Judge transferred for 
execution to Court outside U. P.—Transferee Court’s 
Jurisdiction to execute — The decree could be trans¬ 
ferred under S. 39 of the Code to a Court outside 
U. P. for execution. It is the duty of the transferee 
Court to execute it by all methods provided by the 
Code - See Debt Laws - U. P. Encumbered Estates 
Act (25 of 1934), S. 14 (7). AIR 1959 S C809. 

• -Ss. 38 and 96 and 152 and O. 41, Rr, 11 and 19 

- Statute providing appeal against decision or order 
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of Court or tribunal—Decision of lower Court merges 
in that of appellate Court and it is only the appellate 
decision that is operative in law irrespective of whe¬ 
ther it affirms, modifies or reverses the trial Court's 
decision. AIR 1958 S C 868 (871) (Pr 10). 

0-Ss. 38, 47 — Executing Court, if can go behind 

decree — Decree imposing reciprocal and interlinked 
obligations on both sides — Execution of decree 
unilaterally. See Civil P. C. (5 of 1908), S. 47. AIR 
1956 S C 359. 

• —S. 3S — Decree passed without jurisdiction is 
nullity — Its invalidity can be set up even at the 
stage of execution. See Civil P. C. (iy08), Ss. 9, 21. 
AIR 1934 S C 340 (342) (Pt A) (Pr 6). 

-Ss. 38 and 47 — Decree binding — Compromise 

in violation of Ajmer Regulation — Compromise 
decree-Executing Court cannot question its validity 

— Ajmer Talukdirs Loan Regulation (2 of 1911), S. 7 
(a). AIR 1951 Ajmer 44. 

-S. 38 — Executing Court cannot go behind the 

terms of the decree. AIR 1955 All 552. 

-S. 38 — Stay of execution of trial Court’s decree 

by Appellate Court on condition of depositing costs 

— Petition by decree.holder for payment out of costs 
after confirmation of decree — Execution levied after 
3 years of appellate decree but within 3 years from 
date of petition for payment out of costs — Main¬ 
tainability — Expression "proper Court” — Meaning 
of. See Limitation Act (1908), Art. 182 v 5). AIR 1963 
Andh Pra 452. 


-Ss. 38 and 47 — Validity of decree — Power of 

executing Court to enter into question — Extent of. 

The executing Court is not competent to permit 
enquiry or investigation to be made which would 
require that Court to take evidence pro and contra 
and to give a finding as if it was a trial Court, AIR 
1959 Andh Pra 159. 


-S. 38 — Execution transferred before repeal of 

Independence Act — Transferee Court if loses juris¬ 
diction after repeal—The transferee Court (at Silchar) 
had jurisdiction, and the execution proceedings trans¬ 
ferred before repeal retained validity. See Indian 
Independence Legal Proceadings Order (1947). S. 4. 
AIR 1957 Assam 155. 

“S. 38 — Decree passed before Assam Co-operative 
Societies Act (1 of 1950) — Execution proceedings 
commenced after — Section 88 of the Cooperative 
Societies Act has no application — Executing Court 
cannot go behind decree and reopen case annulling 
or ignoring decree — Pleas of good faith not open. 
See Co-operative Societies — Assam Co-operative 
Societies Act (1 of 1950), S. 78. AIR 1950 Assam 160. 

—S. 38, O. 23, R. 3 — Houses and Rents — Assam 
Urban Areas Bent Control Act (13 of 1949), S. 0, Pro¬ 
viso — Compromise decree after passing of Act — 
Tenant agreeing to vacate by certain date — Objec¬ 
tion under S. 0 — Whether can be entertained by 
executing Court. 

The consent decree is not a decree under S. 0 and 
its operation cannot be controlled by the section. The 
decree is binding and the executing Court will be 
exceeding its jurisdiction in going behind such decree, 
allowing the tenant-defendant to resist its execution. 
AIR 1951 Assam 27. 


—-S. 38 — Shall pass a decree in accordance there 
with so far as it relates to the suit — Execution c 
compromise decree passed — Contention not allowe 
to the judgment-debtor. See Civil P. C. (5 of 1908 
0.23, R. 3. AIR 1958 Bom 471. 


“—Ss. 38 and 47 — Powers of executing Court. 

The executing Court has to execute the decree a* 

lirtnin 1, qoesti(>n ^ validity. AIR 1955 

NUC (Bom) 2315. 


• —Ss. 38, 11 and O. 8, R. 5 - Absence of terri¬ 
torial Jurisdiction of trial Court not apparent on face 
of decree — Question cannot be raised for first time 
in execution — Allegation of facts conferring Juris¬ 
diction — Non-traverse — Effect — The facts alleged 
are not traversed by the defendant in his written 
statement, the question as to the absence to territorial 
jurisdiction of the trial Court must be deemed to 
have been decided against the defendant by 4he 
Court which passed the decree. See Civil P. C. (5 of 
1908), S. 11. AIR 1901 Cal 92 (FB). 

-S. 38, O. 23, R. 3 — Power of executing Court to 

go behind decree. 

The executing Court is entitled to refuse the decree 
on the ground that it was made without jurisdiction. 
AIR 1955 NUC (Cal) 2939. 

-Ss. 39, 47 — Decree — Executability — Declara¬ 
tory decree — Not executable — Decision of single 
Judge dated 4-6-1964 Reversed See Civil P. C. (5 of 
1908), S. 47. 1965 Kash L J 369 = AIR 1986 J and 
K 13. 

-S. 3S — Objection under Ss. 15 and 19, Bombay 

Agricultural Debtors Relief Act (1947) — Maintain¬ 
ability by execution Court — Bar of res judicata. See 
Debt Laws — Bombay Agricultural Debtors Relief 
Act (28 of 1947), S. 15. AIR 1954 Kutch 19. 

- S. 38 — Pending suit — Tenanted premises — 

Agreement to deliver possession — The agreement 
with the landlord is lawful and the Court is bound to 
record it and make a decree in accordance with it 
under O. 23, R. 23. See Houses and Rents — Madhva 
Bharat Sthan Niyantran Vidhan (S 2000), S. 4. AIR 
1954 Madh Bha 89. 


-Ss. 3S, 47 — Execution Court — Powers of — 

Objection as to binding nature of debt and property 
being subject to trust—Maintainability in execution. 

Held, that the son could raise an objection in the 
execution proceedings and that the execution Court 
had rightly decided that the mortgage was valid and 
binding on the minor son. AIR 1959 Mad 80. 


-S. 3S - (Trade Marks Act (1940), Ss.73, 20 (2)). 

Passing off action with allegations of infringement 
of registered trade mark — Forum — Decree passed 
by City Civil Court — Validity — Objection as to — 
Power of executing Court to decide — The decree 
passed by the civil Court is nullity and the executing 
Court when called upon to decide the question, whe¬ 
ther the Court had jurisdiction at all to pass the 
decree is not precluded from looking into the plead¬ 
ings. Case law reviewed. See Trade Marks Act (1940), 
S. 73. AIR 1958 Mad 490. 


77 SS. 38, 21 — Execution proceedings — The pro¬ 
visions of S. 21 apply to objections regarding want of 
territorial jurisdiction and such an objection, not 
taken as provided by the section, must be considered 
cured for all purposes, and cannot be allowed in 
execution proceedings. See Civil P. C. (5 of 1908), 
S. 21. AIR 1955 NUC (Mad) 3221. 

-S. 38 — Execution of consent decree — Terms of 

compromise annexed to decree as schedule-decree is 
executable as if terms are incorporated into the 
decree — Executing Court cannot refuse to execute 
decree on ground that it U not properly drawn ud. 
See Civil P. C. (5 of 1908), O. 23, R. 3. AIR 1953 
Mys 153. 

-S. 38 — Power to go behind decree. AIR 1953 

Mys 62. 

-S. 38—Execution of decree of other State — The 

transferee Court must execute the decree in accord¬ 
ance with the law of procedure obtaining in the 
place of the transferee Court. See Debt Laws — 

^ y r S o ?n A c g A C fl ultU o r i sts ’ Reli0f A:t (18 of 1928), S. 3. 

ALA 1B53 Mys 37* 
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■ S. 38—Deed—Construction—Decree. 

It would be wrong to hold a decree meaningless if 
a reasonable interpretation can be placed on the 
language used. AIR 1951 Nag 164. 

-S. 38 — Maintenance decree creating charge on 

certain property of an estate — Vesting of estate in 
Government—Property charged remaining in posses¬ 
sion of judgment-debtor under Ss. 0 and 7 of Orissa 
Estates Abolition Act—Charge continues to exist and 
decretal amount can be realised by sale of such pro¬ 
perty. See Tenancy Laws — Orissa Estates Abolition 
Act (1 of 1952), S. 6. AIR 1965 Orissa 74. 

-S. 38—Competent Court—Decree transferred for 

execution to another Court—Pecuniary jurisdiction— 
The amount in decree, for which execution is laid 
on transfer, does not determine pecuniary jurisdic¬ 
tion of executing Court to which decree is transferred 
for execution under S. 39 (2), See Civil P. C. (5 of 
1908), S. 39. AIR 1957 Orissa 177. 

-—S. 38—Compromise decree passed in contraven¬ 
tion of S. 10 (l) of Orissa Money Lenders Act (1939) 
— Executing Court can refuse to execute portion of 
decree which is beyond jurisdiction of decreeing 
Court. See Debt Laws — Orissa Money-Lenders Act 
(3 of 1939), S. 10 (1). A I R 1953 Orissa 3. 

-S. 38—Maintenance—Nature of — Charge decree 

for maintenance—Execution—(Hindu Women’s Rights 
to Property Act (17 of 1937)—The rights of the wife 
remain unaffected. The life of the decree is not 
limited to the life of the husband. The executing 
Court has to execute the decree as it stands. See 
Hindu Law—Wife. AIR 1951 Orissa 306. 

-S. 38—Decree by Second Additional Subordinate 

Judge — Abolition of his Court — Execution can be 
taken out in Court of Additional Subordinate Judge. 
See Civil P. C. (5 of 1908), S. 37. I L R 44 Pat 742= 
1965 B L J R 628. 

-S. 38 and O. 20, R. 6 — Decree for specific per¬ 
formance of contract of sale—Merely because proper 
form is not adopted, the decree obtained by the 
plaintiff does not become inexecutable. See Civil 
P. C. (5 of 1908), O. 20, R. 6. AIR 1964 Pat 525. 


• —; S * 3 ?r" Dec ree for possession of property— 
1 ransfer of local area in which property is situate to 
different Court — Application for execution direct to 
Court to which local area has been transferred— 
Maintainable. See Civil P. C. (5 of 1908), S 37 
A I R 1962 Punj 394 (FB). ' * 


-Ss. 38 and 47 (3) — Representative — Execution 

petition by decree-holder — Application by stranger 
for substitution on ground that decree-holder was 
benamidar—Executing Court cannot enquire into the 
matter. See Civil P. C. (5 of 1908), S. 47 (3). AIR 
1957 Raj 253. 


““Ss. 38, 47 — Power of executing Court to go 
behind decree. 

The general rule is that an executing Court cannot 
go behind the decree. It is a question for considera¬ 
tion in each case whether a decree can be held to be 
a nullity by the executing Court. It is only within 
certain very narrow limits that the executing Court 
has got this power. AIR 1957 Paj 131, 

-S. 38—Decree passed without waiting for 30 days 

—Power of executing Court to question validity— 
The executing Court cannot go behind a decree 
passed by a Court which has inherent power to pass 
it, though it was passed before expiry of 30 days. 
See Arbitration Act (1940), S. 17. AIR 1953 Sau 
129. 


-S. 38, O. 21, R. 90—Irregularity in order of sale 

of different items. 

At best it could be said that in conducting the sale 
in such a manner, a serious irregularity has been 
committed. The sale would be voidable and not void. 
A I R 1955 Tray-Co 92. 

-S. 3S—Quantum of mesne profits—Interest sepa¬ 
rately allowed on amount designated mesne profits— 
Validity of provision — Permissibility of objection in 
execution — It is not open to the juagment-debtor to 
take objection in execution proceedings, to the quan¬ 
tum which includes the interest also, on the ground 
of impropriety -or mistake in the decree. See Civil 
P. C. (5 of 1908), O. 20, R. 12. AIR 1953 Trav-Co 
32. 


9-S. 38—Rent decree—Execution — Sale of por¬ 

tion of plot if void — The High Court has not made 
any rule declaring the non-applicability of S. 38 and 
O. 21, R. 04 of the Code to an application for execu¬ 
tion of a decree for rent. See Tenancy Laws—Bihar 
Tenancy Act (8 of 1885), S. 102-A, last proviso. 
A I R 1961 Pat 279 (FB). 

-S. 38 — Application under S. 33 of Arbitration 

Act (1940) on ground of non-existence of arbitration 
agreement — It is maintainable even after judgment 
and decree on basis of such award. See Arbitration 
Act (1940), S. 17. AIR 1957 Pat 417. 

-S. 38—Claims in respect of rent decree—Simul¬ 
taneous execution—Maintainability — Order putting 
decree-holder to election of remedy — Legality. See 
Tenancy Laws — Bihar Land Reforms Act (30 of 
1950), S. 14. AIR 1950 Pat 223. 

——Ss. 38, 11—Objection as to jurisdiction of execu¬ 
ting Court—Constructive res judicata—The judgment- 
debtor is precluded from raising the plea of jurisdic¬ 
tion on a subsequent occasion at a later stage of the 
execution proceedings on the principle of construc¬ 
tive res judicata. See Civil P. C. (5 of 1908), S. 11. 
A I R 1956 Pat 4. 

_Ss. 38, 47 — Decree-holder’s right to execute 

decree. A I R 1953 Pat 242. 

_S. 38—Discharge of insolvent—Decree in respect 

of debt provable in insolvency in spite of objection 
that debt ceased to exist because of discharge order— 
Objection cannot be raised in executing Court, decree 
though wrong not being void. See Provincial Insol- 
vency Act (1920), S. 44. AIR 1951 Pepsu 46. 


•-S. 39—Decree of Special Judge transferred for 

execution to Court outside U. P.—Transferee Court’s 
jurisdiction to execute — The decree could be trans¬ 
ferred under under S. 39 to a Court outside U. P. 
for execution. It is the duty of the transferee Court 
to execute it by all methods provided by the Code. 
See Debt Laws—U. P. Encumbered Estates Act (25 
of 1934), S. 14 (7). AIR 1959 S C 809. 

-Ss. 39, 0.21, Rr. 11, 30 —Decree against three 

judgment-debtors — Execution sought against all on 
transfer certificate against two only—Court not com¬ 
petent to proceed against third judgment-debtor not 
covered by transfer certificate and orders against him 
are invalid. AIR 1950 Ajmer 39. 

-S. 39—Transfer of decree for execution under 

S. 38 (1)—Transferee Court —Jurisdiction —Depends 
upon actual amount under execution. See Civil Pro¬ 
cedure Code (5 of 1908), S. 0. AIR 1962 All 586. 

-Ss. 39 and 2 (3) — Decree under S. 14 of U. P. 

Encumbered Estates Act (1934) — Properties situate 
outside U. P. — Special Judge can transfer decree 
under S. 39 on application by Collector. See Debt 
Laws — U. P. Encumbered Estates Act (25 of 1934), 
S. 14. AIR 1955 NUC (All) 348. 

-S. 39-Transfer of jurisdiction pending execution 

—Return of execution petition for presentation to pro¬ 
per Court—Presentation of petitions directly—Com¬ 
petency of second Court to execute decree — Second 
Court had no jurisdiction. See Civil Procedure Code 
(5 of 1908), S. 37. AIR 1958 Andh Pra 763. 

-S. 39 - Execution transferred before repeal of 

Independence Act - Transferee Court if loses Juris- 
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diction after repeal—The transferee Court (at Silchar) 
had Jurisdiction, and the execution proceedings trans¬ 
ferred before repeal retained validity. See Indian In¬ 
dependence Legal Proceedings Order (1947), S. 4. 
AIR 1957 Assam 155. 

-Ss. 39 and 42—Transfer—Order judicial and not 

ministerial — Ex parte order passed on misleading 
affidavit — Successor in office finding conduct of 
decree-holder not bona fide — Judgment-debtor in 
fact having sufficient property within jurisdiction— 
Successor in office recalling order of transfer — Dis¬ 
cretion held rightly exercised. AIR 1953 Cal 765. 

-S. 39(1) (b) and (c) — Balance order on contri¬ 
butory — Enforcement — Appointment of receiver — 
Power to transfer case for execution — High Court 
should exercise exclusive jurisdiction. See Companies 
Act (1913), S. 199. AIR 1953 Cal 6L0. 

—Ss. 39, 41 and 42—Transferee Court—Powers of 
—Power to send decree to another Court for exe¬ 
cution. 

Reading Ss. 39,: 41 and 42 together a transferee 
Court has no power to transfer the decree for exe¬ 
cution to another Court. AIR 1950 Madh Bha 255. 


-S. 39 — Rules under, Rule 40 (3), Gwalior State 

Co-operative Societies Act (1997 Srat.) and award 
under S, 60 of the same Act—Civil or Revenue Court. 
See Co-operative Societies — Gwalior State'Co-opera¬ 
tive Societies Act (1997 Smt.), S. 65. AIR 1958 Madh 
Pra 199. 

”—S. 39—Execution petition filed before transferee 
D>urt within limitation-Order of transmission passed 
after limitation — Decree-holder would not be saved 
from the bar of S. 48. See Civil Procedure Code (5 of 
1908), S. 48. AIR 1957 Mad 726. 


——-Ss. 39 and 42 — Power of transferee Court — 
Objection to executability — Objection held could be 
decided by transferee Court. AIR 1955 NUC (Mad) 
212 , 

S. 39 (1) and O. 21, Rr. 6 and 10 — Execution 
application presented to transferee Court before 
transfer—Validity of presentation. 

The Court to which the decree is being transferred 

tor execution can entertain the execution petition 

k e ' 0re the order of transmission is made. AIR 
1953 Mad 71, 

a ^-39—Small Cause Court decree — Execution- 
Attachment of immovable property — Jurisdiction- 
Errors of Court, ordering the attachment of immov¬ 
able properties without a transfer order will not cure 

T*nAu, °i Jurisdiction. See Civil Procedure Code (5 of 
1908), S. 7 (a) (hi). AIR 1951 Mad 491. 

-S. 39 — Transfer of decree to Court in another 
district— Nomcompliance with rules 5 and 8 amounts 
to mere irregularity - Does not affect jurisdiction of 
transferee Court — Rules 5 and 8 not distinct. See 

1963 Pat O 401 Ur0 C ° de (5 ° [ 1908,1 °- 21 ' R< 5 ' AIR 

—S. 39-Decree passed by Gram Cutchery-Execu* 

b n f ,vi 7 Le ganty - (Bihar Gram Cut. 

chery Rules (1949), Rr. 35, 38) - No other Court, 
unless otherwise provided, will have jurisdiction 
take cognizance of matters which are within 
jurisdiction of Blha f Panc Mt Raj Act, 1947. Ci 
Umts have no jurisdiction to execute a decree pasj 
by Gram Cutchery. The provisions of S. 39, Ci 

A^?/ 7 0t s a ?Sfc» S c ee Pancha yats—Bihar Pancha’ 

Raj Act (7 of 1947) S. 68. AIR 1958 Pat 370. 

S. 39 - Decree sent -to District Judge at A 
Application for attachment and sale made to si 

fnric5 a * t *i lu< ^f e at A *”^ e Sub-ordinate Judge has 
10 ®) Dterta | n , the execution applicatic 

1957 Pa! 654 OCCdUre C ° de (5 of 1908 )> s * 38 - 


• —S. 39 — Decree transferred for execution, to 
another Court — Limits of jurisdiction of transferor 
and transferee Courts — Certificate under S. 41 not 
received from transferee Court—Jurisdiction of trans¬ 
feror Court to execute decree — The Court which 
passed the decree has jurisdiction to execute the 
decree in certain circumstances in spite of the ab¬ 
sence oi any certificate under S. 41 from, the trans¬ 
feree Court. See Civil Procedure Code (5 of 1908), 
S. 38. AIR 1952 Pat 213 (FB). 

-Ss. 39 and 42—Jurisdiction of transferring Court 

after transfer. AIR 1959 Punj 71. • 

-S. 41 — Decree transferred for execution to an¬ 
other Court — Powers of transferee Court —Decree 
modified in appeal.— Transferee Court has power to 
allow amendment of execution application — It is not 
necessary to apply again to original Court for fresh 
certificate. See Civil Procedure Code (5 of 1908). 
S. 37. AIR 1963 Madh Pra 154. 

-Ss. 41 and 42 — Jurisdiction of transferee Court* 

how long continues — Revival of attachment—(Civil 
P. C. 0.21, R. 57). 

Till a certificate is sent as required :by law, the 
jurisdiction to resume proceedings remains in the 
transferee Court. The order of attachment is final 
and cannot be revived. AIR 1951 Nig 270. 

-S. 41—Execution case started in transferee Court 

transferred to another Court under S. 24 — Transferee 
Court’s jurisdiction to entertain fresh execution appli¬ 
cations — The Court to which decree is duly trans¬ 
ferred for execution under S. 38 continues to have 
jurisdiction to execute the decree. See Civil P. C. 
(5 of 1908), S. 38. AIR 1961 Raj 157. 

——Ss. 42, 50 — Step-in-aid — Decree transferred for 
execution — Application to original Court to bring 
deceased judgment-debtor’s legal representatives on. 
record — It must be made to the Court which passed 
the decree and the application operates as step-in-aid 
of execution. See Limitation Act (1908), Art. 182. AIR 
1951 Ajmer 31. 

—Ss.42, 4 (1) (as amended in U. P. by Act XXIV;o£ 


uu w w ui u. r. aci aav i or overrides 
provisions of S. 42, Civil P. C. See Civil P. C. (1908) 
S. 4 (1). 1905 All L J 423 = AIR 1960 All 218. 

—S. 42 — Collector directing Tahsildar to attach 
Judgment-debtor's property in execution of award — 
If acts in Judicial capacity. See Debt Laws-Hydera- 

9 s r ement Act ,i2 ° f i952) 

-S. 42 — Balance order on contributory—Enforce¬ 
ment — Appointment of receiver — Power to transfe- 
case for execution - High Court should exercise 

| , 19^ , Am U 19MC,T610. e8 C0 “ PanieS AC ‘ (1913) 

"S. 42 — Registered decree — Payment of fee for 
registration of decree, according to practice then 
prevailing m Kerala - Not Sufficient to treat decree 
passed as registered for execution if Civil P. C. has 

®P®® in t<> force before decree. See Limitation Act 
(1908), Art. 182. AIR 1905 Ker 29. 

-Ss. 42, 431 — Execution of decree of other State 
— lne transferee Court must execute the decree io 
accordance with the law of procedure obtaining in 
the place of the transferee Court. See Debt Laws — 

AlTl^Mys 1 ^ 5 ’ Rell6f Act{l8ai 1928 )> S. 3. 

—S. 42 —Jurisdiction of transferee Court, how 
of, c S D ^° ues :}«Wof attachment. (Civil P. C. 

I « J* L a cerllficale is sent as required 
inn? » the i urisd i ction to resume proceedings remains 
fSiiun? BS ‘ ere ?9° urt ‘ or <* 0 r of attachment is 

cwii p - c - < s <* 
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-Ss. 42, 50 (1) — Execution against legal repre¬ 
sentatives — Order by transferee Court. 

Order of execution against the legal representatives 
of a deceased judgment debtor is an irregularity in 
procedure which can be waived. AIR 1952 Pat 333. 

-S. 43 — Foreign Court — Submission to jurisdic¬ 
tion — Execution of decree in foreign state—A Court 
can exercise jurisdiction over foreigners if they reside 
within its jurisdiction or (residing outside) submit 
to its jurisdiction. See Civil P. C. (5 of 1908), S. 2 (5). 
AIR 1955 All 490. 

-S. 44 — Foreign Court — Submission to jurisdic¬ 
tion — Execution of decree in foreign State — A 
Court can exercise jurisdiction over foreigners if they 
reside within its jurisdiction or (residing outside) 
submit to its jurisdiction. See Civil P. C. (5 of 19C8), 
S. 2 (5) AIR 1955 All 490. 

-S. 44 — Enforcement of foreign judgment — 

Power of executing Court — It is open to a Court 
executing a foreign Court’s decree to enquire whether 
the foreign Court had jurisdiction to pass the decree. 
A decree pronounced by a Court of a foreign State 
in a personal action in absentem, the absent party 
not having submitted himself to its authority, is a 
nullity. See Civil P. C. (5 of 1908), S. 13. AIR 1951 
Bom 190. 

9 -S. 44 — ‘’Foreign Court” — Ex parte decree 

passed by Palghat Court on 3-1-1951 — Executability 
in Perumbavoor in Travancore-Cochin by Part B 
States (Laws) Act, 1951. See Constitution of India, 
Art. 261. AIR 1958 Ker 15 (FB). 

-5s. 44 and 8 — Presidency Small Cause Court — 

Jurisdiction to execute foreign decree — Section 44 
is not one of the sections included in S. 8, Civil P. C. 
nor has S. 44 been made applicable to Presidency 
Small Cause Courts, and it cannot execute a foreign 
decree. See Civil P. C. (5 of 1908), S. 8. AIR 1951 
Mad 2S9. 

-S. 44 — Decree of Pakistan Court — Execution. 

See Civil P. C. (5 of 1908), S. 13. AIR 1951 Punj 
255. 

• —S. 44 — Cause of action arising in native state 
against non-resident foreigner — Decree — Execution 
— The decree, the execution of which is sought, no 
longer remains a decree of the foreign ^9 ur c 

Bhavnagar Courts. See Civil P. C. (5 of 1908), S. 13 

(a). AIR 1953 Sau 16 (FB). 

-S. 44. A — Decree of Pakistan Court—Execution. 

See Civil P. C. (5 of 1908), S. 13. AIR 1951 Punj 255. 

-S. 46, O. 38, R. 5, O. 21 , R. 46 -Section 40 

governs attachment in execution. AIR 1961 Andh. Pra 
417. 

m —S. 47 — Application for restitution is an appli¬ 
cation for execution of decree. See Civil P. C. (o or 
1908), S. 144. AIR 1965 S C 1477. 

-Ss. 47, 90 and 2 (2) - Order in execution - 

Appeal — Order in execution directing decree-holder 
to furnish security before process of Court could 
issue for compliance with decree by judgment-debtor 
is final and not appealable. See Civil P. C. (19Uo)i 
S. 2 (2;. AIR 1955 NUC (Ajmer) 2039. 

_S. 47 and O. 21, R. 1 — Adjustment — Compro¬ 
mise decree. 

Decree-holder agreeing under compromise to accept 
less than decretal amount if paid before fixed date 
Delay in depositing amount - \V ithdrawal <of deposit 
by decree-holder - Decree-holder must be deemed 
to have condoned delay and pCcepted payment in 
full satisfaction of his claim. AIR 1961 All 91. 

_S 47 — Liability disputed by garnishee — Issue 

has to be determined in execution proceedings them¬ 
selves — Decree, holder cannot be directed under 
R 133 to file separate suit to get the point raised by 


garnishee decided. See Civil P. C. (5 of 1908), O. 21. 

R. 133 (All). AIR 1960 All 547. 

-S. 47 — Dismissal of application — Appeal — No 

appeal lies. See Debt Laws — U. P. Debt Redemption 
Act (L3 of 1940), S. 8 . AIR 1953 All 70S. 

-S. 47 and O. 21, Rr. 58, 65 — Proceedings under 

— Area within boundaries as mentioned in sale certi¬ 
ficate — Determination — Right of parties under 
Ss. 95 and 97 of Evidence Act. (1965) 2 Andh W R 
366 = AIR 1966 Andh-Pra 260. 

;-Ss. 47, 90,104, 115, O. 21, R. 66 - Order allow¬ 

ing application of decree-holder under O. 21, R. 00 
tor reduction of upset price in sale proclamation - 
Order does not relate to execution, discharge or satis¬ 
faction of decree and does not fall under S. 47 — 
Order is not appealable — Appeal filed against order 
treated as revision as it involved a point of law. AIR 
1925 Mad 1142, Dist. (1965) 2 Aodh L T 226=(1965) 

2 Andh W R 481=AIR 1966 Andh Pra 152. 

-—S. 47 — Money decree against insolvent and his 
sons — Property attached before judgment sought to 
be sold in execution by decree-holder — Application 
by receiver who was party to decree for delivery of 
property to him for administration — Question of 
title whether property is self-acquired or joint family 
property—Power of executing Court to decide stated. 
See Provincial Insolvency Act (1920), S. 52. AIR 
1965 Andh Pra 451. 

-S. 47—Executing Court cannot go behind decree 

unless it is a nullity. See Civil P. C. (5 of 1908), S. 38. 
AIR 1964 Andh Pra 230. 

-S. 47 - Court-fees Act (1870), S. 11 - Scope of 

first and second para of S. 11 — Determination of 
mesne profits—Procedure for under Civil P. C., 1908, 
compared with that under Civil P. C., 1882 — Mode 
of enforcing payment of additional court-fee under 

S. 11, para. 1 — Only power which a Court has after 
passing of final decree is to prevent decree-holder 
from executing it till court-fee is actually paid and a 
suit or interlocutory application for passing of final 
decree cannot be dismissed on ground of non-pay- 
ment of stamps—Section 149, Civil P. C., 1908, does 
not come into play in matter of payment of court-tee 
on a final decree for mesne profits. See Court-fees Act 
(1870), S. 11. ILR (1963) Andh Pra 560. 

_S. 47 — Decree obtained before scheme—Execu¬ 
tion after scheme - Objection overruled - Order is 
appealable. See Companies Act (1913), S. 153. AIR 
1953 Assam 107. 

_S 47 — Order under S. 24 of Bombay Money¬ 
lenders Act (1947)- If decree - Appeal-Court-fee 
—The order cannot be regarded as a determination 
of question relating to execution, discharge or satis¬ 
faction of a decree under the section. See Debt Laws 
—Bombay Money-lenders Act, 1940 (31 of 1947), 
S. 24. AIR I960 Bom 334. 

_Ss. 47 and 3S — Powers of executing Court — 

Executing Court cannot question validity, legality or 
correctness of a decree, and cannot refuse to execute 
a decree which is a nullity is incapable ot 
execution. See cfvil P. C. (5 of 1908), S. 38. A1B 1955 
N U C (Bom) 2315. 

_Ss 47,144 - Restitution - Decree reversed in 

appeal - Grantees from decree-holder cannot resist 
restitution ordered in favour of judgment debtor 
They are parties within meaning of S. 144 See Civil 

P. a (1908), S. 144. (1965) 69 Cal W N 117. 

_Ss 47 148 — Time fixed by decree — Extension 

by appeal being preferred — Deere? reversed in 

appeal but affirmed on «“^ d ,ol, T c”i e fl« S ,t0m 
appellate decree on remand. AIR 1961 Cal 043. 

_Ss 47 and 7 — Provincial Small Cause -ourts 

Act (1887), S. 17 — Section 47 Is not inapplicable to 
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Provincial Small Cause Courts — Provincial Small 
Cause Courts Act (1887), S. 17. ILR (1960) 1 Cal 895. 

-S. 47—Provincial Small Cause Courts Act (1887), 

Ss. 25 and 27 — Order in execution passed by Small 
Cause Court in its small cause side — Order is not 
appealable but revisable. ILR (1960)1 Cal 895. 

-S. 47 — Award directing restoration of holding 

—Application under sub-s. ( 8 ) of Bengal Agricultural 
Debtors’Act (7 of 1935) for possession — Question 
whether or not award was without jurisdiction on 
account of lease prior to relevant date, 20th Decem¬ 
ber, 1939 — Separate suit — Maintainability—Death 
of one of defendants — Effect. See Debt Laws — 
Bengal Agricultural Debtors Act, 1935 (7 of 1930), 
S. 37A. AIR 1956 Cal 454. 

-S. 47 — Objection in execution of the decree 

under S. 30 of Bengal Money-lenders Act (10 of 
1940) — Burden of proof—The burden lies on the 
judgment-debtors who seek to defeat the execution 
of the decree. See Debt Laws —Bengal Moneylenders 
Act (10 of 194(), S. 30. AIR 1954 Cal 105. 

-S. 47 — Ejectment decree — Right of sub-tenant 

under S. 13 (2) of West Bengal Premises Rent Con¬ 
trol (Temporary Provisions) Act (1950)—Jurisdiction 
of Small Cause Court to convert execution pro¬ 
ceedings into suit under S. 47 (2), Civil P. C. Ste 
Houses and Rents — West Bengal Premises Rent 
Control (Temporary Provisions) Act (1950), S. 13 (2). 
(1954) 58 Cal W N 407=93 Cal L J 175 (DB). 

—;S. 47—Rent decree—Execution —Decree for rent 
against some defendants and for costs against all. 

Where the claim under execution was one for rent 
and the defendants who were made liable to pay the 
same were all the putnidars recorded in the land¬ 
lord’s sherista an execution of the decree for this 
sum must be regarded as an execution of a decree for 
rent against all the recorded tenants. The fact that 
by the same decree some of the recorded tenants 
were made liable for a prior period did not make 
this part of the decree under execution nonetheless a 
decree for rent. No question oi splitting up the 
decree for costs arose. The decree specifically made 
recorded tenants liable for the costs. ILR 
1953) 2 Cal 330 = AIR 1953 Cal 398 (399) (Pt A) 
(*r 7) (DB). 

*—S. 47 — Proceedings under Chapter Vfl of Presi¬ 
dency Small Cause Courts Act (1882) and nature of 
order for possession under S. 43 — Application for 
stay of proceedings on the ground that the order for 
possession has been satisfied or otherwise disposed of 
is maintainable and cannot be dismissed as prema¬ 
ture. See Presidency Small Cause Courts Act (1882), 

Chap. VII. AIR 1951 Cal 395 . ' 

7* 7 "S. 47, O. 47, Rr. 84 and 90 — Failure to deposit 
balance of purchase money—Validity of sale. 

The sale becomes void and an application to set 
aside the sale as nullity falls under S. 47 and not 
under O. 21, R. 90. AIR 1951 Cal 319. 

• S. 47 — Stay order — It becomes effective only 
trom the moment of its commuDicdtion to the Court 
or authority concerned. See Civil P. *C. (5 of 1908), 

• —S. 47 — Execution proceedings — Power of 
executing Court to question validity of decree for 
want of territorial Jurisdiction of Court passinz 

Hydl90 e (FB) P ‘ C * (5 ° f 19 ° 8) ’ S * 2U Al * ^ 

—Ss. 47^ 115, O. 21, Rr. 84, 92 — Auction sale by 
oracer of Court — Sale subject to approval of Court 
-Powers of Court to set aside - Grounds for - 

pri , C0 “' J The Court has not only ample 
0n a d L uty t0 consider the various 

objections raised by the parties and decide whether 

to give or not its approval to the sale conducted by 
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the Commissioner or receiver. See Civil P«C. (5 of 
1908), O. 21, R. 84. AIR 1960 Ker 09. 

- S. 47 — Order under — Second appeal Dot ac¬ 
companied by copy of decree — Copy produced after 
limitation — Appeal is competent. See Civil P. C. 
(5 of 1908), O. 41, R. 1. AIR 1951 Madh-Bha 61. 

— S. 47-Compromise decree — Defendant to build 
wall according to certain specification — Wall built 
but not according to the specification — Plaintiff 
completing wall and filing suit for recovery of ex¬ 
penses — Bight to relief — Suit cogm’zable by Small 
Cause Court. See Contract Act (1872), S. 70. AIR 
1961 Madh-Pra 107. 

-S. 47, O. 22, R. 3—Compromise arrived at during 

execution proceedings and order passed in terms of 
compromise — Additional consideration paid also 
embodied in the order—Additional consideration paid 
which is extraneous to claim in execution cannot be 
recovered under S. 47 and except by a separate suit. 
1980 M P L J 95, Rel. See Civil P. C. (1908), O. 22, 

R. 2. 1961 M P L J (Notes) 192. 

-S. 47—“Judgment” — Order under — Where the 

point under consideratian was whether the decree 
satisfied in terms of the agreement between the 
parties, this question related to the satisfaction or 
discharge of the decree and accordingly fell within 
the terms of the section. See Letters Patent (Nag.), 
Cl. 10. AIR 1958 Madh-Pra 333. 

—-S. 47 — Correction of entries in suit register — 
Proceeding for striking out nature of deceased 
decree-holder not mentioned in register—Effect of. 

On the objection that execution application was 
barred by limitation under Art. 182 of the Limitation 
Act, the decree-holder pointed out that there was a 
proceeding to strike off the name of the decree- 
holders who had died, but as the proceeding was not 
mentioned in the Civil Suit Register and as the 
decree-holder did not file certified copies of that 
proceeding, his application was dismissed as time- 
barred. 

Held, that it was the duty of the Court’s cleric 
to make entries in the Civil Suit Register and his 
omission could not be allowed to make the decree- 
holder suffer and the Court should have taken n>tice 
of the previous proceedings from the records. 1958 
M P L J (Notes) 30. 

-Ss. 47 (2), 90 and 107 — Order under S. 47 (2) 

converting application into suit — Order passed alter 
proper exercise of jurisdiction — Order cannot be 
interfered wilh in appeal by considering propriety 
of order on merits of case. (1965) 2 Mad L J 548 = 
AIR 1966 Mad 308. 

-S. 47, and O. 21, R. 103—Parties to suit — Mort¬ 
gage suit — Lessee from mortgagor wrongly im¬ 
pleaded as defendant but discharged from suit on his 
objection — Not a party to suit within S. 47 - Mort¬ 
gage decree—Mortgagee auction purchaser in execu¬ 
tion applying for delivery of possession — Objection 
by lessee allowed — Second suit by mortgagee for 
declaration of title and recovery of possession — 
Maintainability. (1965) 78 Mad L W 606. 

~; S * d7 —'Madras Agricultural Income*tax Act (5 of 
1955), S. 31 (2) — Interlocutary orders — Order of 
remand by appellate Assistant Commissioner on some 
items only — Order Is interlocutory — No appeal by 
assessee against remand — Subsequent appeal by 
assessee against revised order of assessment to ap¬ 
pellate tribunsl — Even the correctness of the items 
confirmed in earlier appeal can be canvassed. See 
Madras Agricultural Income-tax Act (5 of 1955) 

S. 31 (2). ILR (1963) 2 Mad 397 (DB). ’ 

^ S on 7 »£ nd °* 21 j K ?Sr APP ,icati on to set aside 
w., it th ® g i r 0 u Un j of 1 , I e % ality of 0rder f °r sale - 

AIR19 ¥ 63Mad , 20 e i [nand6d ' r ° m i ud *" en <^btor. 
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-S. 47, O. 47, R. 1, O. 21, R. 85 — Auction-pur¬ 
chaser at execution paying balance of 75 P. C. of 
purchase price — Receipt not deposited in Court — 
Re-sale ordered — Order may be reviewed. AIR 1961 
Mad 409. 

- S. 47—Application by tenant for sale of land — 

Order dismissing — Appeal — An appeal would lie 
if the adjudication amounts to a decree or if the 
adjudication has the effect of deciding the question 
in exeuction in regard to execution, discharge or 
satisfaction of the decree. See Tenancy Laws — 
Madras City Tenants Protection Act (3 of 1922), S. 4. 
AIR 1959 Mad 191. 

- S. 47—Order for eviction — Execution of against 

legal representative — Applicability — An order for 
eviction can be executed before a civil Court and 
therefore all the provisions of S. 47 and O. 21 are 
attracted. The decree can be executed against the 
legal representative. See Houses and Rents — Madras 
Buildings (Lease and Rent Control) Act (1949), S. 9. 
(1956)2 Mad L J 475. 


-S. 47 — Purchaser of undivided share of co¬ 
parcener of joint Hindu family — Right to delivery 
of symbolical possession — Purchaser if entitled to 
benefit of fresh cause of action—There can be no deli¬ 
very, either symbolical or actual. It is not competent 
to a Court to pass an order directing delivery of 
possession — The purchaser cannot get benefit of a 
fresh cause of action by any symbolical delivery 
which could not in law have been made to him. See 
Limitation Act (1908), Art. 144. AIR 1955 Mad 288. 


-S. 47—Application for mesne profits by way of 

restitution against auction purchaser—(Debt Laws — 
Madras Agriculturists’ Relief Act (4 of 1938), Ss. 23, 
24). It was held just and equitable to award judg¬ 
ment-debtor’s mesne profits estimated by the lower 
Court. See Civil P. C. (5 of 1908), S. 144. AIR 1953 
Mad 930. 

—S. 47— Purchase of property by decree-holder — 
Receiver without sanction of Court — Purchase is not 
nullity but voidable at instance of judgment-debtors 
in execution proceedings and not by suit. See Civil 
P. C. (5 of 1908), O. 21, R. 72. AIR 1953 Mad 822. 


—_S. 47 — Order for eviction — Execution before 
civil Court under Cl. 8 (3) of Madras Non-residential 
Buildings Control Order (1945) — Dismissal-Appeal 
against— Maintainability—The provisions of Ss. 2 (2) 
and 47 of Civil P. C. are attracted with the conse- 
quential right of appeal given by S. 90 of the Coae, 
notwithstanding the fact that no such right of appeal 
is given by the Madras Non-residential Buildings 

Control Order (1945). See Houses and Rents-Madras 

Non-residential Buildings Control Order (1945), 
S. 8 (3). AIR 1951 Mad 640. 

a-S. 47 — Interlocutory orders in execution pro- 

ceedincs—Order under S. 20 of Madras Agriculturist 
Relief Act (4 of 1938) - Applicability - An t appeal 
from an order under the section would lie only 
certain conditions are complied with. See Debt Laws 
—Madras Agriculturists Relief Act (4 of 1938), S. 
AIR 1951 Mad 56 (FB). 

__s 47 — Contract of sale — Decree for specihc 

performance - Title passes with execution and regis¬ 
tration of sale deed and does not flow from decree 
Decision in AIR 1955 Cal M^ -nust be confined t„ 
auestion of possession only. See T. P. Act (looz), 

S. 5. (1965) 2 Mys L J 692=A1R 1966 Mys 299. 
_ S . 47, O. 21, Rr. 10, 11 (2) and 17 - Application 

for execution-Parties jointly entitled to certain pro- 
perties under decree - Execution a PP ,lc f at,0 h n p ^ y fi °°! 
without stating that execution was also for benefit of 
other - Maintainability of-Other: party impleaded o 
application but not contesting right of applicant to 
possession of properties—By registered partition deed 


applicant shown exclusively entitled to properties— 
Application held maintainable. (1965) 2 Mys L] 103. 

“ ?' ^ ant i U. 21, R. 10 — Application for execu¬ 

tion by one of joint decree-holders — Prayer for deli¬ 
very of possession of specified portion of land_ 

Opponent’s objection that delivery of portion of land 
not possible unless preceded by partition and separa¬ 
tion of that portion — Opponent notin possession of 
any portion of that land — Objection held not avail- 
able to opponent. (1965) 2 Mys L J 103. 

-S. 47—Decree binding — In absence of excep¬ 
tional circumstances e. g., touching the jurisdiction of 
the Court passing the decree, the executing Court can. 
not go behind the decree. AIR 1952 Mys 94. 

*■—S. 47—Mortgage of joint property—Suit by mort¬ 
gagee against one of defendants dismissed and decreed 
against shares of others—Application objecting deli¬ 
very of possession in favour of decree-holder would 
come within the purview of S. 47. See Limitation 
Act (1908), Art. ll.A. AIR 1956 Nag 93. 

- S. 47 — Expression ‘dismissed for default’ in 

S. 2(2j(b) is not confined to dismissal for default in 
suits or appeals but extends to default on application 
under S. 47. I L R (1965) Cut 823. 

-S. 47 — Executing Court fixing order in which 

property is to be sold—Non-compliance with Court’s 
order renders sale voidable under O. 21, R. 90 of 
the Code, and not void—Application to set aside sale 
filed after expiry of 30 days from the date of sale is 
barred. See Limitation Act (1908), Art. 166. AIR 1904 
Orissa 91. 

-S. 47— Plaintiffs jointly suiDg for possession — 

Shares of plaintiffs specified — Suit dismissed — Dis¬ 
missal upheld in appeal—Second appeal by plaintiffs 
—One of appellants dying during pendency — Legal 
representatives not impleaded—Abatement — No ap¬ 
plication to set aside—Effect — Appeal held abated as 
a whole. See Civil P. C. (5 of 1908), O. 22, R. 3. AIR 
1959 Orissa 41. 

-S. 47—Execution proceedings — Held, not barred 

by res judicata. See Civil P. C. (5 of 1908), S. 11. AIR 
1953 Orissa 59. 


_ S. 47—Rent—Proceedings for recovery- Decree 
and execution — If binds person interested but not 
party to proceedings—Principle of representation— 
Applicability of. 

Jagannadha Das J.-While it is true that no person 
can be affected by proceedings to which he was not a 
party, that principle itself is subject to an important 
exception, namely, that the interest of a person not a 
party may be fully bound by the result of the pro¬ 
ceedings, if, on the facts and the circumstances of 
the particular case, the party on record may be held 
or deemed to represent fully the person having an 
interest but not on the record. This principle applies 
to and is available in rent proceedings also. Keshab 
Charan v. Lokeoath Jena, I L R (1951) Cut 1—A I R 
1951 Orissa 180 (193,204, 205) (Pt B) (Pis 18,43,44, 
45) (SB). 

-S. 47 and O. 21, R. 92(3)—Execution sale—Suit 

to set aside on ground that decree was executed in 
contravention of S. 48 — Barred by S. 47 and not by 
O. 21, R. 92(3). AIR 1961 Pat 508. 

_S. 47 —Compromise decree—Rule of construction 

—Compromise declaring rights of parties-Execution 
seeking delivery of possession - Competency—Held, 
that the compromise decree was not executable at all. 

See Civil P. C. (5 of 1908), O. 23, R. 3. AIR 1958 Pat 

546. . . 

_S. 47 —Application under S. 33 of Arbitration Act 

(1940), on ground of non-existence of arbitration 
agreement—Maintainability after judgment and.decree 
on basis of such award—It is maintainable. See Arbi¬ 
tration Act (1940), S. 17. AIR 1957 Pat 417. 
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—S*. 47 and 11—Constructive res judicata -(Direc¬ 
tion as to limitation in execution. See Civil P. C. (5 of 
1908), S. 11. AIR 1954 Pat 502. 

—S. 47—Decree-holder’s right to execute decree. 
See Civil P. C. (5 of 1908), S. 38. AIR 1953 Pat 242. 

-S. 47 and O. 21, R. 5S — Question as to which of 

the parties is legal representative of deceased judg¬ 
ment-debtor — The question is one under S. 47, and 
hence an appeal lies from the decision of the latter 
question. AIR 1952 Pat 333. 

-S. 47—Question relating to execution, discharge 

or satisfaction of decree — Execution of mortgage 
decree — Raiyat’s holding sold in contravention of 
prohibition in Chota Nagpur Tenancy Act — Suit by 
mortgigor-judgraent-debtor for recovery of holding— 
Question whether holding was or was not liable to 
be sold in execution on account of prohibition in 
Chota Nagpur Tenancy Act, held related to execu¬ 
tion, discharge or satisfaction of the decree and 
should have been raised in execution — Suit held not 
maintainable. AIR 1951 Pat 515. 


-S. 47—Discharge of insolvent—Decree in respect 

of debt provable in insolvency, in spite of objection 
that debt ceased to exist because of discharge order— 
Objection cannot be raised in executing Court, decree 
though wrong not being void. See Provincial Insol¬ 
vency Act {1920>, S. 44. AIR 1951 Pepsu 40. 

—S. 47—Husband obtaining ex parte decree for 
restitution of conjugal rights — Wife willing to live 
with decree holder as wife and doing all that lay in 
her power to obey decree but husband obstructing 
performance — Wi*e can be said to have obeyed 
decree—Wife can maintain application for recording 
satisfaction of decree without waiting for decree- 
holder husband to apply for execution and it is Dis¬ 
trict Judge alone who caD record satisfaction of 
under the section. See Special Marriage Act 
(1954), S. 22. I L R (1965) 2 Punj 609 = 1965 Punj 
LR(Supp) 103=AIR 1966 Punj 500. 

-—S. 47 — Parties to suit or their representatives — 
Executing Court passing order under S. 52 of Pro¬ 
vincial Insolvency Act directing attached property to 
be delivered to interim receiver-Receiver appointed 
under S. 20 of Provincial Insolvency Act cannot be 
tem-edas representative of party within meaning of 
2* 4 .Order cannot be said to have determined ques¬ 
tion arising between parties to suit or their represen¬ 
tatives - Appeal under S. 90 of Civil P. C., against 
, n “ l I co ”P el n en , t ' AIR 1945 Cal 387, Ref.; 

Kr C i 1 L 6 Punf^W.' 0 “- 1 L 8 <1965 > 2 PuDi 

~ S -F- "Representative”, who is — Machinery 
pledged-During pendency of execution proceedings 
pledged machinery leased by judgment-debtor to his 
brother - At execution sale part of machinery found 

order can be made against 
brother. AIR 1959 Punf 464. 

^1,2* R* ^ — Execution proceedings — 
Objection petition dismissed for default — Fresh 
ODjeotion not barred by constructive res judicata- 

imS/iui c ° DStructive res judicata cannot be made 
applicable when an objection petition under S. 47 

Jvli./? ?fSJS! 6 ! f ? r , default * See Civil Procedure 
Code (5 of 1908), S. 11. AIR 1958 Punj 339. 

■---S. 47—Execution of ejectment decree — Rent of 
premises Rs. 17 p. m.—Order in execution—Appeal— 

andT^ PP K p S t0 , Judge. See Houses 

n nf iQ 4 oT E c St fo UD, ^V£ ban Rent Restriction Act 

(1957, Pifnj 242, U957) 59 ^ * 24 = ILR 

—-S. 47-Power of Rent Controller - Order passed 

hniui pr0 ? keentltI, , ng tenant to'possession of rebuilt 
JSH“fWtoy -The order was beyond the 

Sd So,°K. 0f the . ? e S* 9? ntl0ller and therefore 
could not be executed. See Houses and Rents - East 


Punjab Urban Rent Restriction Act (3 of 1949), S. 13. 
AIR 1953 Punj 51. 

-Ss. 47,11,115; O. 21. Rr. 11, 23, 57, 66, 90-Exe- 

cution proceedings — Constructive res judicata — 
Limitation Act (1908), Art. 182 (5) — Final order for 
purposes of limitation — Order passed in revision, 
held to be final order and proceedings were not barred 
by limitation. See Civil Procedure Code (5 of 1908), 
S. 11. AIR 1965 Raj 155. 

-Ss. 47, 11 — Execution proceedings — Failure to 

object that amount realised in, was in excess of 
decretal amount—Subsequent application for refund 
under S. 47 not barred. See Civil Procedure Code 
(5 of 1908), S. 11. AIR 1961 Fa) 227. 

-S. 47—Order under — Order is not appealable. 

See Civil Procedure Code (5 of 1908), O. 21, R. 11. 
AIR 1955 NUC (Raj) 1069. 

-S. 47—Mortgage decree — Execution— Question 

of paramount title set up by legal representative of 
judgment-debtor—Cannot be enquired into by the 
execution Court. AIR l954Tray-Co 118. 

-S. 47 (1) and (2) — Bar of suit — Bar, if absolute 

—Decree passed in Jsuit negativing bar, if nullity — 
(Travancore Civil P. C., S. 40.) 

Section 47 does not lay down an absolute bar to 
the maintainability of a suit. The decree passed 
negativing the bar under S. 47 cannot be said to be 
nullity or one passed without jurisdiction. AIR 1951 
Trav-Co 171. 


-S. 47—Direction as to interest on costs in decree 

—Power of executing Court to circumvent direction. 

The executing Court cannot circumvent the direc¬ 
tions and pass orders which would go against the 
directions given by the High Court. AIR 1951 Trav- 
Co 80. 

-S. 48—Decree for ejectment obtained prior to 

Act becoming inexecutable — Second suit for eject¬ 
ment—Maintainability—It, before the period of limi- 
taiion, prescribed under Art. 182, Limitation Act or 
S. 48, Civil P. C. for execution of the decree has 
expired, any one of the grounds mentioned in S. 3 of 
U. P. (Temporary) Control of Rent & Eviction Act 
(1947) has come into existence, the decree-holder can 
execute his decree for ejectment. See Houses and 
Rents — U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), Ss. 14 and 3. AIR 1954 All 
641. 


-as. mo, ana u. a, «. iy- Un objection, steps 

mentioned in execution application found ineffective 
—Court must dismiss application—The Court cannot 
give opportunity to the decree-holder to amend it. 
AIR 1955 NUC (Madh Bha) 3064. 

-Ss. 48 and 11—Execution proceedings—Construc¬ 
ts? ^Judicata - Objection of limitation under 
Art. 182, Limitation Act — When barred — As per 
the 12 years rule laid down in S. 48 the judgment- 
debtor can raise the objection at any time till it is 
expressly adjudicated upon by the Court, and this 
particular objection cannot be hit by the principle of 

^ DS r tr , U r?^ e I es J udlcata * See Civil Procedure Coda 
(5 of 1908), S. 11. AIR 1952 Madh Bha 9. 

- s - ^-Execution application — Application for 

execution of mortgage decree- filed in time returned for 
amendment of decree - Application for amendment 
ot decree made also in time - Amendment of decree 
made after 12 years — Decree-holder trying to con¬ 
tinue execution is not barred by S. 48. AIR 1953 Mad 

—-S. 48 (1) - Decree passed by civil Court C- 
Application for execution to N Court - Application 
returned for production of copy of decree — Order 
of transmission and order for return held must be 

AnnK d t0 u h i j® b ?.j n m S de at first “oment of day- 
Application held valid and in time, not barred under 
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S. 48. See Civil Procedure Code (5 of 1908), S. 39 (1). 
AIR 1953 Mad 71. 

-S. 48 — Execution petition closed erroneously by 

Court — Subsequent petition to revive previous one 

— Limitation—A subsequent petition is to be treated 
only as a reminder to the Court to revive old execu¬ 
tion petition irregularly and erroneously closed and 
no question of limitation is involved. See Limitation 
Act (1908), Art. 182. AIR 1951 Mad 429. 

-S. 4S, 0. 21, R. 11 — Presentation cf execution 

by unauthorised person — Presentation of an execu¬ 
tion petition by a vakil who has no vakalat from the 
decree-holder is mere irregularity. AIR 1951 Mad 
340. 

-S. 48—Constitution of India, Art. 13 (1)— Article 

is not retrospective — Execution of decree barred 
under Punjab Debtors’ Protection Act by virtue of 
judgment-debtor being agriculturist under Punjab 
Alienation of Land Act — Debtor’s Protection Act 
subsequently declared void — On coming into force 
of Constitution — Limitation is not extended to one 
under S. 48, Civil P. C. See Constitution of India, 
Art. 13 (1). AIR 1952 Punj 417. 

-S. 48—Redemption decree — Execution applica¬ 
tion tiled beyond time — Applicability of Mewar Civil 
P. C., S 48 — Held, that the application was barred 
by limitation, and as the application for execution 
was not maintainable, S. 48, Mewar Civil P. C. did 
not apply. See Limitation Act (1908), Art. 148. AIR 
1951 Raj 121. 

—-S. 48—Applicability to S. 15 of Limitation Act— 
The provisions of the section may be regarded as a 
period of limitation prescribed by a special law for 
the purpose of S. 29(2) fa). See Limitation Act (1908), 
S. 15. AIR 1957 Trav-Co 215. 

% —S. 48 (2) (a), O. 21, B. 17 — Amendment and 
limitation — Amendment of execution application 
beyond 12 years from decree — Application giving 
fresh list of properties after limitation — Application 
is fresh application and is barred under S. 48. AIR 
1957 Trav-Co 109 (FB). 

Q-S. 48—Insolvency proceedings — Proof of debt 

—Exclusion of time under S. 78 12) of Provincial 
Insolvency Act (1920) — Bar under — Where t the 
decree, holder did not give the proof of his claim, he 
could not claim execlusion of time under S. 72 (2) of 
the Insolvency Act in order to take out the case out 
of the bar of S. 48, Civil P. C. See Provincial Insol¬ 
vency Act (1920), S. 78. AIR 1954 Trav-Co 1 (FB). 

_S. 48—Decree for money charged on immovable 

property giving only personal decree for costs — See 
Debt Laws — Travancore Debtors’ Temporary Relief 
Proclamation (1110), S. 2. AIR 1953 Trav-Co 435. 

_S. 48—Execution posted to specific date without 

notice to decree-holder — Dismissal on next date is 
not Judicial disposal — Execution must be deemed to 
be pending — See Limitation Act (1908), Art. 182. 
AIR 1953 Trav-Co 359. 

_S. 48 — The section applies to cases coming 

under not only Limitation Act but also under S. 39 
of Travancore Agriculturists Relief Act (1112. M. E.) 

— See Debt Laws — Travancore Agriculturists Relief 
Act (3 of 1112), S. 30. AIR 1952 Trav-Co 500. 

_S. 59 — Step-in-aid—An application to bring the 

legal representatives of a judgment-debtor on record 
would be a step-in-aid of execution — See Limitation 

Act (1908), Art. 182. AIR 1951 Ajmer 31. 

-S. 50 — Suit for damages for personal injury 

against owner of motor vehicle insured against third 
party risk — Insurance Company impleaded as party 

— Death of owner pending suit — Cause of action 
survives against legal representatives of owner and 
they can be brought on record — Whether there is 


estate of deceased in hands of legal representative is 
immaterial at such stage - See Motor Vehicles Act 
(1939), S. 102. AIR 1957 Mad 236. 

“— s - 50 ~ Older under S. 7, of Madras Buildings 
(Lease and Rent Control) Act (15 of 1946) - Execu- 
tion — Application to bring legal representative on 
record. Once the city Court becomes seized of the 
case for the purpose of execution under S. 9, the 
application to bring on record a person as legal re¬ 
presentative of the person in whose favour the order 
under S. 7 of the Rent Act has been made by the 
Rent Controller lies to that Court and not to the 
Rent Controller — See Houses and Rents — Madras 
Buildings (Lease and Rent Control) Act (15 of 1940), 
S. 7. AIR 1951 Mad 822. 


~ —?s. 50, 99 and 141 — Transferee Court implead¬ 
ing legal representatives of judgment-debtor with¬ 
out objection-Interference with order in appeal. 

The appellate Court is precluded from interfering 
with the order of the transferee Court impleading 
the legal representatives in view of S. 99 read with 
S. 141, when the objection -was not raised at appro¬ 
priate stage. AIR 1959 Mys 99. 

—S. 50 — Decree against person in possession — 
Whether binding on real heir — The real heir is 
bound — See Civil Procedure Code (5 of 1908), S. 2 
(11). AIR 1951 Orissa 212. 

-S. 50 (1)—Execution against legal representative 

—Order by transferee Court;— It is an irregularity in 
procedure which *can be waived — See Civil Proce¬ 
dure Code (5 of 1908), S. 42. AIR 1952 Pat 333. 


•-S. 50 — Decree transferred for execution to 

another Court — Limits of jurisdiction of transferor 
and transferee Courts — Certificate -under S. 41 not 
received from transferee Court — Jurisdiction of 
transferor Court to execute decree—The Court which 
passed the decree has jurisdiction to execute the 
decree in certain circumstances in spite of the ab¬ 
sence of any certificate under S. 41 from the trans¬ 
feree Court — See Civil Procedure Code (5 of 1908), 
S. 38. AIR 1952 Pat 213 (FB). 


-S. 51—“Public servant”—Commission appointed 
execute decree for delivery of possession — Ob- 
uction to is an offence punishable under Ss. 332, 
P. C. read with S. 149, I. P. C. - See Penal Code 
360), S. 21. 1957 All W R (HC) 379 = 1957 All 
J 263=ILR (1957) 1 All 187. 

-S. 51 - (U. P. Encumbered Estates Act (25 of 
34), S. 7 (3)) — Execution against proprietary rights 
ly be by way of an appointment of receiver buen 
pointment comes within disability imposed on 
ecution by S. 7 (3) (of the U. P. Act)— Bar of, 
ainst execution against proprietary right corm- 
les till declaration by Collector under S. 44 — bee 
>bt Laws — U. P. Encumbered Estates Act (2o or 
34), S. 7 (3). AIR 1952 All 419. 

—S 51 — Decree against receiver — Discharge of 
solvent pending appeal - Property ordered to con- 
lue to vest in receiver — Executability of decree 
ainst property—(Provincial Insolvency Act (19 0), 
59). The decree was executable. A l a 

1 399 ' 

-S. 51 and O. 40 — Receivers — Appointment of 
ceivers by a competent Court cannot be colaterally 
allenged - However, if the suit in which he re¬ 
ivers were appointed, was cot propeily iMtituter 
en the appointment can be collaterally challenged, 
it is not proved that the appointment was by the 
igh Court in the exercise of its ordinary original 
risdiction the appointment cannot sustain and is 
egal, and S. 2 of Decrees and Orders Validating Act 
ill not be applicable, since in order to attract the 
.eration of this section it must be established that 
e order was passed in the exercise of the ordinary 

iginal jurisdiction under Cl. 12 of Letters Patent. 
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40 Cal 70, Disting. (Decrees and Orders Validating 
Act (5 of 1936), S. 2). ILR (I960) 2 Cal 282 (DB). 

-S. 51 — Undivided Hindu family assessee—Liabi¬ 
lity of member to arrest — Before being held liable 
to arrest or detention for the recovery of the in¬ 
come-tax arrears it must be shown that he was in 
charge of some part of the joint family property — 
See Income-tax Act (1922), S. 40 (2). AIR 195S 
Cal 524. 

-S. 51 — Judgment-debtor dyiDg — Receiver be 

appainted of Provident Fund amount — The amount 
vests in the dependants and ceases to be part of the 
assets of deceased judgment-debtor — See Provident 
Funds Act (1925), S. 3 (2). AIR 1952 Cal 349. 

-S. 51 — Partial stay of execution of decree — 

Decree-holder can claim exclusion of time during 
which injunction was in force — See Limitation Act 
(1908), S. 15. AIR 1904 Ker 134. 

-S. 51, Proviso — Provisions are mandatory—Order 

for arrest-Non-compliance with provisions— Effect 
—Ex parte order for arrest—Previsions of the section 
must be complied with even when the order is passed 
ex parte. AIR 1957 Mad 761. 

"—S. 51 (d) and 0. 40, R. 1 (d)—Property in Indian 
State — Court’* power to limit receivership to receipt 
of rents and profits. 

Nothing in law prevents the Court from limiting 
the receivership to the mere receipt of the rents and 
profits and ordering the judgment-debtors to hand 

over those rents and profits to the receiver with an 
account of the same. AIR 1951 Punj 277. 

7 8, ^ T Decision in 1948 of Jaipur High Court 
under Bachat Rules was final — Civil Judge cannot 
refuse to accept deposit. See Rajasthan Civil Proce- 

?o« 0nt Act (2 of 1951 )* S * 20. A I R 

1955 NUC Raj 358. 

j—“"S* 52 and O. 22, F. 4 — Decree against wrong 

legal representative—Effect. 

If in good faith a person is sued and there is no 
traud or collusion in the proceeding, then the decree 
obtained is bmdirg on the deceased’s estate whoever 
may be the actual representative. AIR 1951 Cal 228. 

i 48 aQ d 0.21, R. 17 — Execution against 

legal representative Judgment-debtor— Amendment of 

nm;i U !i 0n pe ‘i ti0n fiI ? d on eve 12 y ear period of 
JJSii u 7, No ame ? dm0 nt of the execution petition 
could be allowed after the expiry of 12 year period 
by permitting the decree-holder to introduce a new 
f c r0 “ out ?t w J? ich fk 0 decree is sought to be 
Mad895 Se0 ' Cr,vl1 P * C * < 5 of 1908 )- s - 48 - AIR 1958 

W^kl 2 k7? ecree aga , in L st P®! 55011 in Possession- 
cll r-®5 £ ind,I ) g ° t n real heir-The real heir is bound. 
See Civil P. C. (5 of 1908), S. 2 (11). AIR 1951 Orissa 

h3Ti S> ‘ “ Execution of decree against wrong 

is*raa? Qvii p - c - < 5 °< 

- Liab,m *»° --to 

f< ? “diadication-Debt as founda- 

Si^saJBrlfc 2SLS 

gUnsolveocy Act (1920), S. 9. A I R 1958 w 

th7nf 5 .?" Hi w U Daw-Debts—Father—Pious obUca- 

and sons—SimnlU a * 8 b ? fath er-Suit against father 
DecxM MnnlSt y d J ecree a 8 0 inst father alone- 
familv «S n u5 “? weeuted against son’s share in Joint 
tamily. See Hindu Law-Debts. AIR 1952 All 337. 


-S. 53 — Debt by Hindu father — Partition after 

institution of suit — Execution against sons—In the 
case of debt by Hindu father, if partition takes place 
after a creditor institutes a suit for its recovery the 
decree in such a suit cannot be eiecuted under this 
section, against the sons who were not made parties 
to the suit. See Hindu Law — Joint family — Debts. 
AIR 1965 Andh Pra 2S5. 

Ss. 53, 52; O. 7, R. 5 — Validity of decree against 


--,-,-- • — * ~ wv V 

reversioner making assets in his hands liable—Neither 
the reversioner nor the estate in his hands belonging 
to the last full owner could be made liable to pay 
debt in suit which was not framed to make them 
liable. See Hindu Law — Widow. AIR 1955 N U C 
(Madh Bha) 53. 

-S. 53—Suit for damages for personal injury against 

owner of motor vehicle insured against third party 
risk — Insurance Company impleaded as party — 
Death of owner pending suit — Cause of action sur¬ 
vives against legal representatives of owner and they 
can be brought on record — Whether there is estate 
of deceased in hands of legal representative is immate¬ 
rial at such stage. See Motor Vehicles Act (1939). 
S. 102. AIR 1957 Mad 236. 

—-S. 53 — Decree against manager — Execution 
against family property—It can be executed provided 
it is proved that the decree was against him in a re¬ 
presentative capacity. See Hindu Law—Debts. AIR 
1951 Nag 307. 

-S. 54 — Suit for partition under S. 170 of U. P. 

Zamindari Abolition and Land Reforms Act (1* of 
1951)—Decree passed by Munsiff—Transfer to Collec¬ 
tor — Necessity of application to Munsiff — There is 
nothing in this section or any other law which re¬ 
quires an application to be made. See Tenancy Laws— 
U. P. Zamindari Abolition and Land Reforms Act 11 
of 1951), S. 170. AIR 1958 All 673. 

-S. 54—Delivery of warrant—Endorsement on, by 

revenue authorities—Presumption—It cannot be con¬ 
clusive evidence that division was effected and pos¬ 
session given. But it may give rise to a presumption 
that what is stated therein is true, but it is only a 

S eb 1 RA?R P m7M P yi°7i.** A °‘ (1S72 >' 

• —S. 6° — Money standing to the credit of insol¬ 
vent m Provident Fund vests In Official Receiver See 
Provincial Insolvency Act (1920), S. 2 (d). A I R 1936 
O L# 06 0. 

-?• U) ““ Property liable to attachment — ‘Be 

longing to—Meaning of - Movable property in pos¬ 
session of judgment-debtors though not owned bv 
him is attachable when he has disposing power. 

The expression ‘‘belongir* to” in S. 60 (1), Civil 

Jilf c ude J prc S >e,ty ! n the P° sses 5ion of the 
Judgment-debtor and the real owner if any has not 

oome forward to claim it. Section 60 further refers to 

property on which or on the profits of which a person 

may have a disposing power which he may exercise 

for his own benefit. It would follow that even where 

pert ^j. IS D , ot fully owned by a person and 

»b«n h i a dlspos . ing . pow0 f ?ver it for his own benefit 
then in that case too it could be subjected to attach 
ment. 24 A1 157; 27 All 189'- oi All 51 RalAn d 
( 1905) 2 AU 901. ’ AU 51 > ReL on * ILR 

—S. 60 (1) (n) — Deed of wakf — Bight of bene 
cXTJ 0 r * c ! ,ve ce,ta * n “mount of money periodil 

«d y (dd)) ma,ntenance - lT - P - Act US82),s.e(dj 

;; a s r %% f r? °r t - 

as also within meaning of S 60 l\ \ ir%\ * • Act, 



1328 


CIVIL PROCEDURE CODE (5 of 1908). S. 60 


——Ss. 60, 11; O. 21, Rr. 66, 87 — Principle of S. 11 
applies to execution proceedings — But party sought 
jo be affected should have notice of question to be 
raised in the proceedings — Judgment-debtor having 
notice under O. 21, R. 66 — He is not precluded from 
raising objection under S. 60 (1), Proviso (c) by 
orinciple of constructive .res judicata till actual sale 
takes place. See Civil P. C. (5 of 1908), S. 11. AIR 
1960 Andh Pra 631. 

—~S. 60 (1) (n) — Property granted to maintenance 
holder in lieu of maintenance — Relinquishment in 
favour of grantor in lieu of payment of maintenance 

— If vests in Official Receiver — The property is not 
subject to attachment and cannot vest in the Official 
Receiver having regard to the provisions in S. 28 (5), 
Provincial Insolvency Act read with S. 60 (1) (n). See 
Provincial Insolvency Act (1920), S. 28 (5). AIR 1960 
Andh Pra 353. 

_Ss. 60, 53 — Hindu Law — Debts — Liability of 

sons for pre-partition debts — Separate suit against 
sons — Sons are liable for pre-partition debts which 
are not immoral or illegal. Separate suit is necessary 
for reaching the property allotted to the sons at the 
partition. See Hindu Law — Debts. AIR 1959 Bom 
141. 

_Ss. 60. 51—"By appointing a receiver”—The ap- 

poinment of a receiver is one of the modes of execution 
recognised by S. 51. When there is a legal bar against 
attaching property belonging to judgment-debtor, 
that legal bar cannot be got over by resorting to an 
*auitable relief which is as much a mode of execution 
as attachment itself. See Civil P. C. (5 of 1908), S. 51. 
AIR 1955 Bom 450„ 

—»S. 60 (i) (h) —‘Wages’— Definition of word 
Svages’ as contained in certain special Acts cannot be 
accepted for ascertaining meaning of ‘wages’ in S. 60 
.j) (h)—‘Bonus’ is something not included in 'wages, 
rlaw discussed. Words and Phrases— ‘Bonus.’ — 
Payment of Wages Act (1936), S. 2 (vi). ILR (1960) 
1 Cal 895. 

_S. 60 — Security deposit—When can be attached 

— It can be attached in execution only as a last 
resort and where it has been- shown by the decree- 
holder that he could not realise it in any other way. 
See Insurance Act (1938), S.8(l). A I R 1956 Cal 

226. , ^ , 

_jj GO (k) — Transfer of Provident Fund account 

to Miscellaneous account “E”—Attachment - Lega¬ 
lity—Tne section does not stipulate that the sum 
has to remain in particular account. The amount was 
therefore immune from attachment. See Uvil r. U 
(5 of 1908), O. 21, R. 46. AIR 1955 C.l 509. 

_§ 60 — House of agriculturist specially mort¬ 
gaged-Decree for sale in the mortgage - No at- 
tachment necessary - House is liable to »ttach™» 
and sale. See Debt Laws — Bombay Agricultural 
Debtors Relief Act (28 of 1947), S. 47 (2). AIR 1952 
Kutch 90. 

_S GO (1) (k) — Applicability — Immunity from 

Funds Act (1952), S. 10. (1LMIU L J I- 

(1961) 1 Lab L J 279 = 74 Mad L W 330. 

_S 00 (1) (i) and (1) - Notification under cl. (1) 

exempting from attachment dearness allowance is 

Tot applicable to “ de ° ree 

for maintenance. AIR 1959 Mad i . 

_S GO — Decree agaiDst katnavan before division 

-Execution against properties allotted to other mem- 
_Attachment and sale of such properties-Any 
attachment and sale of the properties in execution of 
decree without the person to whom these properties 
had been allotted being made a party to the execution 
proceedings would not be valid and binding. See 
Hindu Law — Partition. AIR 1956 Mad 445. 


• -S. 60 — Immunity from attachment — Extent 

of — Compulsory deposit paid over to the subscriber 
or depositor and when it is so paid to the person who 
is entitled to receive it ceases to retain its character 
as Provident Fund and becomes part of the person’s 
ordinary money. See Provident Funds Act (1925), 
S. 3 (1). AIR 1956 Mad 283 (FB). 

-S. 60 — Aliyasantanam family — Common ances¬ 
tress — Decree personally against her — Whether 
execution petition to attach her share possible — 
Right to maintenance whether attachable—Held, that 
right to maintenance, if any, could not be attached 
under S. 60 of the Code. See Madras Aliyasanthana 
Act (9 of 1949), S. 35 (1). (1954) 2 Mad L J 516. 

—S. 60 — Provident Fund standing to the credit of 
the deceased employee. (Provident Funds Act (1925), 
S. 3 (2)). 

The amount cannot be attached as the same is no 
part of the assets of the deceased but vests in the 
dependants. AIR 1962 Nag 266. 

• -S. 60 (1) (f) — Service tenure —’Liability to 

attachment — Tenancy Laws — Orissa Tenancy Act 
(2 of 1913), S. 192. 

In a pure service-tenure resumable at the will of 
the landlord, there can be no saleable interest vested 
in the tenant, and his interest (if aoy) will not be 
attachable under S. 60 (1) (f), Civil *P. C. which 
applies to rent suits also by virtue of S. 192, Orissa 
Tenancy Act. Brajasundar Deb v. Binode Rou, (’50) 
ILR (1950) Cut 561 = AIR 1951 Orissa 240 (FB). 

-S. 60 (1) (m)—Widow obtaining possession under 

deed of maintenance — Property not liable to be 
attached in execution of decree against widow her 
interest being the right to future maintenance within 
the meaningof the section. See Hindu Succession Act 
(1956), S. 14. AIR 1960 Pat 360. 

-S. 60 — Mining lease - Jurisdiction of executing 

Court to sell —Mineral Concession Rules (1949 , 
R. 48 - The executing Court has Jurisdiction to sell. 
At the time of sale the executing Court will have to 
make it clear that only those persons could offer 
bids who hold certificate of approval as required by 
R. 48 of the Mineral Concession Rules. See Mines 
and Minerals (Regulation and Development) Act 

(1948), S. 5. AIR 1956 Pat 4. 

_S # 60 (1), Proviso (ccc) and Sub-s. (3) — (Punjab 

amendment). 

Annellant obtaining attachment of house in erecu- 
.. Ap 5 0 «nnflv decree — Compromise for payment by 
instalment wtth condition that default would entitle 
recovery in lump sum and sale of house ^Hault 
Objection by respondent under cl. (ccc) and also that 
the compromise was not registered-Held, the appeL 
lant could hot execute the decree. 1965 Pun L R 

(Supp) I 76 =AIR 1906 Punj 412. 

-S. 60 (1) (h)-“Wages"-Bonus payable to 

employee under an agreement is wages. Alh 1903 

Punj 478 

_c 60 — (Displaced Persons (Debts Adjustment) 

Act (1951), Ss. 31 (3) and 2 (0)) - Pr ° te f ct,0 “ 

attachment of property - Debt incurred after coming 
to India after partition - Protection under S. 31 (3) 
not available. See Debt Laws- Displaced Persons 

(Debts Adjustment) Act (1951), S. 31 (3). AIR 19 

Punj 164. , 

_S. 60 - Sale of mortgaged property in execution 

of decree—Is barred. See Administration of Evacuee 
Property Act (1950), S. 17. AIR 1952 Punj 428. 

_S. 60 (1) (g) — “Political pensions" — Jagir. AIK 

1951 Punj 225. 

-S. 60 and O. 21, B. 46-“Debts’-Rig^JJ 

future rent cannot be attached. (Travancore C 
P. C., S. 52). AIR 1952 Tray-Co 508. 
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—Ss. 03 (2) and 64 — Attachment before Judgment 
— No bar to same property being sold in execution of 
decree obtained subsequently in another suit. AIR 
1901 Andh Pra 298. 

-S. 64 — Private sale of attached property — 

Vendee allowed to remain in possession for more than 
12 years from the date of private sale—Vendee’s pos¬ 
session mu«t be regarded as adverse to the debtor and 
auction p irchaser — Nature of vendor's p ^srssion 
against auction-purchaser—Suit for possession against 
vendee by auction-purchaser more than 12 >pars 
after the date of privat 3 sale — Claim held barred by 
limitation. See Limitation Act (1908). Art. 138. AIR 
1958 All S30. 

-S.64—Decree creating—Floating charge—Attach¬ 
ment by seizure of goods of judgment-debtor in exe¬ 
cution — Judgment-debtor subsequently adjudicated 
insolvent—Attached property does not vest in Official 
Assigoee—Subsequent withdrawal of attachment has 
not the effect of vesting the property in the Official 
Assignee. See Presidency Towns Insolvency Act 
(1909). S. 52 (1) (c). AIR 1953 Bom 101. 

-S. 64—Damages—Remoteness—Malicious prose¬ 
cution — Fraud — Voluntary payment — Wrongful 
detention—The liability was too remote. No question 
of detention of money by the Secretary of State could 
at all arise aod, no damages could be claimed against 
him for any wrongful receipt, retention or detention 
of money. AIR 1957 Cal 017. 

——-S. 64—Father's power to dispose of son’s property 
-Nesting in Official Receiver—Attachment by credi¬ 
tor before insolvency—Effect—As regards attachment 
betore insolvency it was not correct to read S. 64 as 
putting .in end to the power of sale. So long as there 
was no dispute rajsed by the attaching creditor re¬ 
garding the sale, neither the son nor anybody else 
would have a right to challenge the sales hy the 
Official Receiver on the ground of an attachment bv 
c ^itor. See Provincial Insolvency Act i5 of 
1920), S. 28A. AIR 1959 Ker 141. 

—5. 64, O 38, R 5. O. 21, R. 54 - Attachment 
rdcr is effective after due promulgation and not 
irom the time it is madc-Formalities complied with 
—Constructive notice to all cm be presumed. 

, ? I! W / 11 se f u ! ed that attachment takes effect not 
&of h n d 3 ? l° f | the Coi * r,,s 0rder - bu * only from the 

date of its actual promulgation in the manner pre<- 
cr bed in the Code, and that where the mode pres- 
cribed is oat complied with S.64 is not attracted, 
t js only when both the requirements of an attach- 

ffi thp D l me r, -k!°i h,b,l j ry order , and its Publication 

Lei pr f s X lbed mode ' are fu,Qi,ed that a private 
transfer of he property attached or any interest 

!ta£K.“ against 311 cUtos -31 

'V hen “ Property Is attached in the absence of any 

reouirpit “ C 0 VV ary ' 11 ? 1 st b8 ro^errod that the 
reqmred formalities were duly complied with, fll IA 

Foil* ° a * A 1 R 1901 0fissa 22 and AIR 193 1 Cal 

° bie f ° f ' nsls,iD * on the compliance 
with the necessary formalities Is to give notic« to all 

persons of the attachment. In fact, it is only a con 

2 iTh To tha l t C n’ Whe “ ,h k ,orBalitles are complied' 
wub, so that a person who accepts a private transfer 

nL knf°. P 5 rly ca , nn L ot be hea ^ d to say that he has 
205 k Rpf W A edg0 »»° f u the a J tachmeQ t- AIR 1944 Bom 

be efffinM AD attach “ ent hetore judgment continues to 

, even aRer a decree is passed and fresh 

D . men 1 not ne °essary in execution before the 
Property can be put to sale. 1903 MPLJ (Notes) 170. 

IVoI. 14.] (Suppl.) F n . D. 84. 


who dies, passes by survivorship to the other co¬ 
parceners. The property which thus passes can no 
longer be attached. AIR 1951 Nag 270. 

- 8 . 0 4—Decree obtained against father before 

partition — Attachment also be*ore partition — Fresh 
suit agamst sons not necessary to enforce their liabi¬ 
lity. AIK 1950 Trav-Co 34. 

-S. 05 — joint family property — Alienation — 

Attachment and <ale of undivide J share of coparcener 
—The attachment precludes the accrual of titl? by 
survivorship and trans'er in favour of decree-holder 
is effected when the share is actually sold. AIR 1955 
Mys 13. 

-S. 66 ( 1 ), O. 21, P, 15(2) and 0.2, R. 2 - 

Mortgage decree — Application for execution under 
O. 21, R. 15 by od6 of three legal representatives of 
decree-holder — Mortgaged land purchased by him¬ 
self in Court auction with Court’s permission — Suit 
by other legal representatives for partition and pos¬ 
session of their share in property — Not barred under 
S. 66 (1) or O 2, R. 2. AIR I960 Mys 249. 

-Ss. 68 . 11 -Doctrine of constructive res judicata 

—The fact that validity of sale was not challenged 
by “A”, could bind ‘A’ only, in his personal capacity. 
As 'B' was not represented in the prior suit, the 
doctrine of constructive res judicata did not aoolv 
AIR 1955 NUC (All) 2784. 

-S 08 and Sch. 3. Para. II (3) — Before they 

were deleted by amending Act 66 of 1956 — Appli¬ 
cability. 

The benefit of sub-paragraph (3) of Paragraph 11 
of the Third Schedule to th~ Code of Civil Procedure 
can be claimed in the following cases. 

(a) In the case of a decree the execution whereof 
had been transferred to the Collector under S. 68 of 
the Code, in respect of everv remedy available to the 
decree-holder for the execution of that decree. 

(b) In the case of a deer-- for the payment of 
money the execution whereof hau not been transferred 
the Collector under S. 08 of the Cade in respect of 
only the remedy of the issue of process in execution 
against the immovable property belonging to the 
judgment-debtor or any part thereof which was sub¬ 
let t0 powers of the Collector under the third 
schedule by virtue of transfer of execution to him of 

S“ e nr 0 L he ^ ecre , e a « ai ™tjhe same judgment-debtor. 
5 fl B ih!L 0j3 aud 42 BLR All 118, Ret. ILR (1903) 
My* 1102. 

_ Ss 70. 65, 115; O. 21. Rr. 89, 90, 91; Sch. 3, 
* arB * 1 Power of Civil Court to set aside sale held 
by Collector — Sale can be set aside when the Col. 
lector has not acted in conformity with the orders or 

directions given by the Court. See Civil Procedure 

Code (o of 190S), S. 68 . AIR 1955 Bom 337. 

—S. 73 - Priority of debts due to Government- 
Distinction between income tax and sales-tax dues 
P . 0 . 1 Justifiable—(Income-tax Act (1922), S. 40 (2) )- 
(U. P. Sales-tax Act (13 of 1948), S. 8 (l) and ( 8 ) ). 

Section 73 (3) fives Government priority in respect 

?lL tS ; d Jif- t T n r0 15 Q0 warrant lor distinguishing 
the ngnt of Government to priority in respect of 
arrears of income-tax and sales-tax. AIR 1963 AH 

S. 73, O. 22, Rr. 4, 9 and 11 and O. 41, R. 5 __ 

tsi+sGmSSu r, sc— * 

si® 


1830 


CIVIL PROCEDURE CODE (5 of 1908), S. 73 


-Ss. 73 (2), 115 — Remedy under j5. 73(2) — 

Effect on powers of revision under S. 115. 

It cannot be contended that as the applicant had 
the remedy of filing a suit under S. 73 (2> his revision 
petition was not competent. AIR 1955 NUC (Madh 
Bha) 3357. 

_S. 73 and O. 21, R, 57 (1) (Madias)-Application 

for claimant decree-holder must be sustaining and 
pending at time of receipt of assets-Order dismissing 
application under O. 21, R. 57 (1) (Madras) — Con¬ 
struction of order - Held application was pending 
and decree-holder was entitled to share in assets. 
(1965) 2 Mad L J 499=AIR 1966 Mad 406. 

_S. 73 —Decree-holder purchaser in execution sale 

—Permission to bid and set off obtained — No pre¬ 
ferential claim by Government — Order of Court 
directing decree-holder to deposit entire sale price 
in Court — Order held not proper. See Civil Proce¬ 
dure Code (5 of 1908), O. 21, R. 94. AIR 1964 Mad 
12 °. 

_S. 73 — “Jn accordance with law” — Application 

merely asking relief of rateable disiribution is in 
accordance with law. See Limitation Act (1908), 
Art. 182(5). 1958 Raj L W 180. 

_Ss. 75 and 51-“Public Servant”—Commissioner 

appointed to execute decree for delivery of posses¬ 
sion acts as a public servant —Obstruction —Offence 
under S. 332 read with S. 149 of Penal Code is 
committed. See Penal Code (1860), S. 21. 19 d 7 All LJ 
2G8. 

-Ss. 75,132,0. 26, B. 1-Change in mode of life— 

Prayer for examination on commission—Can betaken 
into consideration in the grant of a prayer for 
examination on commission by a particular lady due 
to change in the mode of her life. See Civil P. C. 
(5 of 1908), S. 132. AIR 1951 Mad 311. 

_Ss 79 , 9 —Master and Servant — Vicarious liabi- 

lity — State’s liability for acts of its officers. AIR 1957 
Cal 617. 

£_Ss 79, 80— Goods booked on one railway and 

short delivered on another-Both railways adminis. 
tered by Union of India — Notice delivered only on 
General Manager of Railway on which goods were 
short delivered— There is sufficient compliance with 
S. 80. AIR 1962 Punj 262 (FB). 

_S 79 —Union territory though centrally adminis- 

tered is separate entity - Suit by or against Union 
Territory -Must be bought by or against he Govern, 
mentol the Union Territory and not the Central 
Government. See Constitution of India, Art. 239. 
AIR 1959 Tripura 41. 

a _S 80—Scope — Government cancelling party s 

pe rm it and asking party to remove its assets from the 
P , no ,tu Parfv filing application for writ of 

mandamuT in High ^urt - High Court keeping 

detection of rights of parties in abeyance in suit 

a to be filed by party after complying with 

proposed to C / but directing Govern- 

Cou?t was given only to circumvent provisions o 
r fi r o Civil P. C. - Such interim relief was not 
within the scope of Art. 220 of the Constitution. AIR 

1952 SC 12. 

c ro n fl Fr. 4 and 10 — Negligence or mis¬ 
conduct — Particu’ars of — Railways Act (1890), 
Ss 74-A and 76 (before amendment of 1961) - Suit 
?o S compensation - Negligence on part of Failway 
A LrnMration alleged — Burden of proof was on 
plaintiff— Loss due to deviation in agreed route—Held 
whit was fn“sue was not st.te of mind but breach 
of contract and her ce meie allegation of negligence 
or misconduct was not sufficient In notice under 

S. 80. 


In a suit against the Railway Administration for 
short delivery of the consignment of groundnut oil, 

the plaintiff alleged misconduct and carelessness on 

the part of railway staff but in notice delivered under 
S. 80 of Civil P. C. and also in the plaint as present¬ 
ed, he gave details of one kind of misconduct and 
negligence but he introduced another instance of 
negligence and misconduct, viz., deviation from the 
agreed route, by amendment of plaint. The point for 
consideration was whether notice under S. 80 which 
did not contain another instance of negligence and 
misconduct was a valid notice. 

Held, that unless permissible under the law mere 
allegation of negligence or misconduct was not 
sufficient. Therefore, it was necessary to consider 
two questions; firstly, on whom did the burden lie to 
prove negligence or misconduct on the part of the 
railway administration or its servants; and secondly 
whether it was necessary for the plaintiff to give 
particulars of negligence or misconduct in the notice 
under S. 80, Civil Pi C. and also in the plaint. As the 
agent of the consignor had mentioned in the forward¬ 
ing note that the goods were liable to leakage, in 
view of S. 76 read with S. 74 A of the Railways Act, 
1890 (before amendment of sections in 1901) the 
burden of proof lay on the plaintiff and not on the 
defendant and mere proof of loss was also not 
sufficient to grant him compensation. It was, there¬ 
fore, necessary for the plaintiff to give particulars of 
negligence or misconduct in the plaint and to suffi¬ 
ciently state such facts in the notice under S. 80 to 
enable the railway administration to decide whether 
the plaintiff’s claim should be accepted or resisted, 
negligence, carelessness or misconduct could be of 
various kinds. Some merely relate to the state ot 
mind and others arise out of a breach of duty or 
contract. In a case of the present nature where tho 
goods were to be carried by a route not agreed upon, 
it was not the mental condition which was ot im¬ 
portance, but it was the breach of contract. As the 
loss was caused during the transhipment of tins ot 
groundnut oil, plaintiff’s suit could have been 
decreed if it was alleged in the notice that the goods 
were carried by a route other than the agreed one. 
AIR 1938 Pat 550, Not Foil.; AIR 1958 S C 2/4 and 
AIR I960 S C 1309 and AIR I960 Cal 214, Rel. on. 
ILR (1965) 2 All 127 = AIR 1966 All 333. 

_S 80 — Combined notice under S. 80 and 

S 77 ‘of Railways Act - Validity - In essence and 
substance subject-matter of the two notices is also 
the same - Under both sections notice is to be given 
to General Manager of the Railway concerned - 
Hence combined notice under the two sections is not 
invalid. See Railways Act (1890), S. 77. AIR 1961. 

All 433. _ . . 

-S. 80-Notice under the section is 

See Railways Act (1890), S. 77. AIR 1959 All 732. 

—S. 80—Waiver of notice. 

Per Jagan Mohan Reddy (in Order ot Reference)* 
The provisions of S. 80, Civil P.C. are for the protec¬ 
tion of the authority concerned and can be waived by 
the party to whom notice should be given. In tno 
absence of any objection by the party concerned, he 
absence of notice will not be an i”P e *% en * 
maintainability of the suit. AIR 1947 PC 
Rel. on. ILR (1965) Andh Pra 142. 

-S. 80—Service of notice on one Railway Adminis¬ 
tration - Sufficiency-Section gives an option-to» «je 
aggrieved party to sue either the Railway system 
w 8 ffh which P he has entered into a contract o i carriage 
or the Railway Administration oyer whoso lines 
damages were caused to the goods. There is no 
scope for creating a fiction that service of notice °{j 
onToftheRailway Administration!sis> 
the Railway Administrations. See Railways 
(1890), S. 77. AIR 1959 Andh Pra 594. 
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-S. 80—Municipalities—Bombay Municipal Cor¬ 
poration Act (3 of 1888), Ss. 527 and 501—Notice — 
Notice to Municipal Commissioner who is the chief 
executive head of Municipality is proper notice to the 
Municipality under S. 527. See Municipalities — 
Bombay Municipal Corporation Act (3 of 1888), 
S. 527. 1966 Mah L J 334 = (’65) 67 Bom L R 9U3 
(DB). 

-Ss. 80, 20 — Notice under S. 80 does not form 

part of cause of action for suit against Government. 
AIR 1960 Cal 513. 

-Ss. 80, 20 — Notice under S. 80 is no part of 

plaintiff’s cause of action. See Civil P. C. (5 of 1908), 
S. 20. AIR 1960 Cal 458. 

—S. 80 — Absence of notice — Effect — A suit for 
money due from a Municipality under a contract for 
work done and materials supplied cannot be thrown 
out as bad on ground of absence of notice to the 
municipality. See Municipalities— Bengal Municipal 
Act (15 of 1932), S. 535. AIR 1956 Cal 203. 

- S. 80— Notice under — Amendment of plaint — 

Relief under S. 05 of Contract Act claimed — In 
respect of the cause of action under S. 05, Contract 
Act, as against Government, a suit will not lie except 
after service of notice under S. 80, Civil P. C. See 
Contract (1872), S. 65. AIR 1956 Cal 138. 

——S. 80—Cause of action — Posting of notice under 
the section does not form part of the cause of action. 
See Civil P. C (1908), S. 20. AIR 1956 Cal 66. 

—S. 80 — Cause of action — (Railways Act (1890), 
i>. 77) -Service of a notice under S. 77 of the 
Hallways Act or under this section can no longer be 
regarded as part of the plaintiff’s cause of action. 
See Letters Patent (Cal.), Cl. 12. AIR 1954 Cal 59. 

S. 80 — Notice under the section would not dis¬ 
pense with the notice under S. 77 of the Railways 
Act. See Railways Act (1890), S. 77. >AIK 1956 Hyd 

—S 80-Waiver of notice — Plea of want of notice 
not taken by committee till plaintiff’s suit is barred 
by limitation—Notice is deemed to have been waived 
See Municipalities - Jammu and Kashmir Towns 
Area Act (7 of 1997), S. 38 (1), Proviso. AIR 1952 
J and K 47. 

% 

TT 8, 80 ~ Combined notice under this section and 

nnoitt 0 ! ?~ ,lwa >' s Act is valid. See Railways Act 
(1890), S. 77. AIR 1959 Madh-Pra 222. 

—S. 80 — Suit for non-delivery - A suit for non- 

ael very of goods is not affected by S. 77 of the 

?9I8 W M y adtpra 3U RaUwa,S A °' (l890) ’ S ' 77 ‘ AIR 

G^ 0 ?r„e'°a, SeCtelary °' Sta * C a " d 

^ a , s ta ^ 0n * n the same way on the 
notice as if it had been addressed to the Governor- 

Siththp n C °* UnCi W t°c Id oA be sufficient compliance 
with the requirement of S. 80. A I R 1951 Mad 327. 

S. 80, 0.1, R. 10 — Notice given to Secretary of 
State but not to Public Officer-Waiver. ^ 

w 7 be n ° U u be deemed to have been waived 
when no objection was taken at an early stage and 

b6 j ismissed in its entirety Lcause 
been dismissed against the Public Officer, for 
want of notice. A I R 1952 Nag 213. 

Fln.fro 8 ^ T ? uit for ooo-deHvery of consignment— 
w St e t0 sta t© correctly name of Railway station from 
which consignment is booked is a fatal defect Sen 
Railways Act (1890), S. 77. A I R 1904 Pat 373.* 

NnTZrA'i? - a ? ai nst Railway Administration- 
wivc addressed b oth to Secretary in charge of Rail¬ 
ways, Dominion of India and to General Manacar 
Railway concerned - If purporting to be notfcfto 
Government and notice of suit in rwpect of missing 


consignment — List of alleged contents of con«ign- 
ment with their values appended to DOtice — Notice 
held satisfied all requirements of S. 80 and was per¬ 
fectly valid notice. AIR 1953 Punj 184 (FB). 

-S. 80—Suit against Union of India—Notice under 

—Production ol copy of notice by plaintiff permis¬ 
sible. See Evidence Act (1872), S. 65. AIR 1939 
Raj 231. 

■-8. 80—Whether the giving of notice under S. 80 

is a part of cause of action for suit so as to give juris¬ 
diction to Court at place where it is given. (Quaere ) 
See Civil P. C. (5 of 1908), S. 20. A I R 1950 Sau 75. 

■— s * 80 — Unregistered lease by Government in 
favour of A — Subsequent lease of same land in 
favour of B — Suit by A against B for declaration of 
his rights without impleading Government — Suit 
liable to fail. See Civil P. C. (5 of 1908), O. 1, R 10 
A I R 1956 Tripura 22. ’ * 

—"S. S2 - Civil suit upon contractual obligation 
against Maharaja is maintainable. See Constitution of 
India, Art, 291, AIR 1901 Manipur 40. 

“— 8s \ 83 *© 87 - A —, Suit against foreign State as dis¬ 
tinguished from ruler of that State - Consent of 

1960 CaI 768 rnmSQt S ' 86 DOt necessar y- A IR 

—Ss. 80, 87, Preamble - Code is not exhaustfve- 
I pint not covered must be governed by general prin- 
ciples-Forcgn Sovereign-Privileges of-Immunity 
under International Law-<s. S6, 87 do not deal with 
this-L aim of immunity by foreign Sovereign in suit 
to which he is not party - Applicability of doctrine 

of fore, g n immunity, extent of - Suit aeainst Nepal 

Airlmes Corporat-on for damages - Ambassador of 
King of Nepal, though not a party can claun sovereign 
immunity on behalf of Kmg of Nepal, if the defen- 

orrpalG m r,m.„ , ,! gaTdC<l as DePa,tment ot 

It is true, the Code of Civil Procedure does not 
contain any express provision laying down the pro. 
cedure to be followed where a foreign Ruler or a 
foreign State affected by a claim in a proceeding filed 
in Courts in this Country, claims immunity in respect 
of the processes of this Court. There is no provision 
in the Code for the foreign Government entering a 
conditional appearance to the suit as is provided for 

O 12 r ™ ° ,8e , S “P reme Coo" i° England under 
u. 12 , R. 30 nor is there provision in the Civil P C 

k g ij ln i? notlce °f motioD f° r an order that the writ 
b0 r S0t , asid6 0n the ground that it hadTm- 
pleaded a foreign sovereign State. But the foreign Rul?r 
or the foreign State directly or indirectly impleaded 
in he proceedings filed in a Court in India will not 
be left without any remedy by the absence of anv 
specific procedure in the Civil P. C. Since laws are 

'k eS> th0 y cann0 L t regulate all cases that may 
poss.Wy happen. Since the Civil P. C. is not exh“us 

mn«Vl DypartlCU j[ 1)0101 not specifically dealt with 
must be governed by general principles. “ 

«J^ f ,Tn dat L 0n for the application to set aside the 
f subsequent proceedings thereto is to be 
found In two propositions of International law Thp 
first is hat the Municipal Courts of a wuntTi will 
not implead a foreign sovereign, that is, they wiR not 
by their process make him, against his will, a parhS 
to legal proceedings whether the proceedings invnl™ 
process against bis person or seek to reaver 
him specihc property or damages. The I 0m 

position of International Law is that the ? r °i 
Courts will not by theirproems whether fh’ 
sovereign is a party to the proceedings or not seize 
or detain any property which is his or of which h. i. 
io possession or control. There has been some diffV 
ence in the practice of nations as to possiblTlS’ 
tions of this second principle as to whether it eiS* 
to properties only used for the commercial p Ur ^es 


1882 


CIVIL PROCEDURE CODE (5 of 1903), S. 36 


of the sovereign or to personal private property. 1938 
A C *185 and (1952) 1 All E R 572 and 1955 A C 72, 
Rel. on. 


A foreign Government is not bound as a condition 
of obtaining immunity to prove its title to the interest 
claimed, hut it must produce evidence to satisfy the 
Couit that its claim is not merely illusory nor 
founded on a title manifestly defective. The Court 
must be satisfied that conflicting rights have to be 
decided in relation to foreign Government’s claim. 
When the Court reaches that point, it must decline 
to decide the rights and must stay the action, but it 
ought not to stay the action before that point is 
reached. 1955 A C 72 and 1958 A C 379, Rel. on. 
The doctrine of immunity, extends to the case of a 
claim for damages. 1952 AC 582 (612) and 1938 
A C 485, Rel. on. It has also been extended to an 
action for breach of promise of marriage. (1894) 1 
Q B 149, Rel. on. The doctrine of immunity has also 
been applied in an action claiming damages for an 
alleged libel in an article in a weekly newspaper 
published by a business of news agency. (1949) 2 
All E R 274, Rel. on. Sections 80 and 87 of the Code 
have no relation to the principles of Private Inter¬ 
national Law based on the independence of a foreign 
sovereign or of a foreign State but these provisions 
of the Code afford an additional protection or privi¬ 
lege to a foreign sovereign providing immunity from 
being sued in the Municipal Courts of this couatry 
without previous permission of the Central Govern¬ 
ment being obtained to the institution of such suits. 
But this is quite apart from the principles of Inter¬ 
national law relating to sovereign immunity based on 
absolute independence of a foreign sovereign. A I R 
1938 P C 165, Ref.; A I R 1902 S C 73, Rel. on. After 
the amendment of the Civil P. C. in 1951 a specific 
provision has been inserted in S. 86 of the Civil P. C. 
to the eflect that the privilege conferred by the sec¬ 
tion can be waived. Absence of pleading of S. 80 
does not lead to the conclusion that the immunity 
available under the principle of International Law 
has been waived by reason of omission of such 
pleading. 


In a suit filed in a Court in India against Nepal 
Airlines Corporation having offices in Calcutta, for 
damages on account of the death of the plaintiff’s 
husband who was a pilot, in an accident met by him 
in Nepal Territory while fly ing an aircraft, even if 
the Nepal Airlines Corporation, the defendant in the 
case had been in fact a corporate body, that would 
not prevent the defendant or the Ambassador of the 
King of Nepal from claiming sovereign immunity on 
behalf of the King of Nepal provided the defendant 
can be regarded as a Department of the State of the 
Government of Nepal. 


Held, on materials on record that the defendant 
was a Department of the Government of Nepal and 
as such was entitled to claim immunity from the 
process of the Indian Court to exercise itsi { u ‘’ ,s< ~‘ ,c 7 
tion in respect of the claim for damages which had 
been brought by the plaintiff against the defendant. 
Held further that there was no waiver of the immu¬ 
nity, or submission to the jurisdiction by the defen¬ 
dant Corporation, and that the Court had no juris¬ 
diction to entertain and try the suit on the ground of 
sovereign immunity claimed by the defendant and 
(he Ambassador of Nepal to the Government of India 
and (hat the Ambassador of Nepal need not neces¬ 
sarily be a party to the suit for the purposes of 
claiming the immunity. Judgment and order of 
Mullick, J. in Suit No. 1678 of 1961, dated 26th May 

19C4 (Cal.), Reversed. 

Per Mitter, J. r—A foreign sovereign cannot be 
impleaded directly in respect of his person and pro¬ 
perty ; a suit will not li9 where damages are claimed 
against the sovereign personally. A foreign sovereign 


cannot even be impleaded indirectly, viz., by a pro. 
ceeding in rem against a public vessel which would 
include a vessel which was also used for commercial 
purposes. 

A proceeding with the object of seizing or detaining 
property in the possession or control of a foreign 
sovereign will not be allowed to go on. A foreign 
Government will be allowed to intervene in such an 
action. So far as property used only for commercial 
purposes of the sovereign is concerned, although 
there is some difference in the practice of nations 
immunity is granted by the English Courts. 

A suit will not lie against the agent of a foreign 
State where the act complained of is purported to be 
done as such agent. A suit will not lie against a 
department of a State. An incorporated body which 
is a juristic personality carrying on business in the 
country where proceedings are started against it, will 
be outside the “protective umbrella” of immunity. 

An immunity can be claimed even v/henthe foreign 
sovereign does not figure as a defendant. A notice of 
motion to set aside the writ based on the certificate 
or affidavit of the Ambassador of the foreign State to 
the effect that the defendant is a department of State 
and is not a corporation will be disposed of in favour 
of the applicant. The effect of incorporation under a 
foreign law will have to be considered by the Court 
on the materials presented. 

If the title to property, the subject-matter of the 
suit, is in dispute the claim to immunity will not be 
given effect to before the Court is satisfied that the 
claim is not illusory nor founded on a title manifestly 
defective. 69 Cal W N 767=A I R 1966 Cal 319. 


-S. 86 — Foreign state—Immunity of, from suit— 

Principle of — No principle of absolute immunity — 
Plaintiff entering into contract in India with foreign 
state for supply of tea — Suit for damages for breach 
of contract — Foreign state cannot claim immunity— 
Submission to jurisdiction—See Constitution of India, 
Art. 51. AIR 1960 Cal 768. 

-S. 86 — Submission to jurisdiction—Sovereign of 

independent State. The case of a foreign sovereign 
is not governed by Ss. 80 or 87 — See Constitution 
of India. Art. 51. 1953 Raj L W 2G=ILR (1952) Raj 
388 (DB). 

_S. 87 - Preamble-Code is not exhaustive-Point 

not covered must be governed by general principles 

-Foreign sovereign —Previleges of-Immunity under 

International Law — Ss. 80 and 6 , do not deal with 
this—See Civil Procedure Code (5 of 1908), 8 . bo. 

Cal W N 767=AIR I960 Cal 319. 

_S 87 — Submission to jurisdiction — Sovereign 

af independent State-Tbe case of a foreign sovereign 
is not governed by Ss. 80 or 87 - See Constitution of 
India, S Art. 51.- 1953 Raj L W 20 = I L R (1952) 
Raj 386. 

_S. S7-A—Suit against forein state as distinguished 

From ruler of that State—Consent of Central Govern¬ 
ment under S 80 not necessary-See Civil Procedure 

Code (5 of 1908), S. 83. AIR 1900 Cal 768. 

-S. 87.B - Suit against Ruler of former Indian 

S tate _ Consent of Central Government is condition 
precedent and cannot be waived — See Civil Proce¬ 
dure Code (5 of 1908), S. 80. AIR 1962 Madh 

Pra 320 - tit j 

_S. 88 —Inter-pleader suit —Addition of defendant 

— Appeal against order — O. 35, R.,4 does not apply 

— See Civil Procedure Code (5 of 1908), O. 1, R. 10- 
AIR 1958 Ker 304. 

9 —S. 92 - Public Trust - Removal of trustee - 
Trustee can be removed only by procedure known to 
law and not by executive fiat — Suit under S. 92 may 
be brought against persons in possession ot tius 
property even if they claim adversely to the trust, 
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that is, claim to be owners of properly or against 
persons who deny the validity of trust — See Consti¬ 
tution of India, Arts, 32, 1*1, 10 and 31. Hishau Das 
v. Slate of Punjab, AIR 1901 S C 1571) (157*1). 

#—S. 92 — Baidyanath Temple in Bihar — Extra 
territorial operation — The Bihar Hindu Religious 
Trusts Act (1951) does not take away the jurisdiction 
of any Court outside Bihar but takes the religious 
trusts in Bihar out of the operation of $ 92 of the 
Act — See Bihar Hindu Religious Trusts Act (1 of 
1951), S. 2 (1). AIR 1959 SC 1073. 

€1—S. 92 — Person in rie facto po> c css ion and 
management u Asthau — Bight to sue. lie has suffi¬ 
cient interest to sue — See Hindu Law — Religious 
Endowments. AIR 195G S C 382. 

® S. 92 — Cv prts- Doctrine of cy pres and its 
application to charitable trust — (Hindu Law — Re. 
ligious endowments.) 

\\ hen the particular purpose for which a charit¬ 
able trust is created fails or by reason of certain cir¬ 
cumstances the trust cannot be carried into effect 
either in whole or in part, or where there is a surplus 
lett alter exhausting the purposes specified by the 
settlor, the Court will not when there is a general 
charitable intention expressed by the settlor, allow 
the trust to fail but will execute it 'ey pres’, that is 

v,' 1° some way as near ly as possible to that 
which the author of the trust intended. In such 
cases, it cannot be disputed that the Court can frame 
a scheme and give suitable directions regarding the 
objects upon which the trust money can be spent. 
It is well established however, that where the 
Conors intention can be given effect to, the Court 
as no authority to sanction any deviation from the 
intentions expressed by the settlor on the grounds 
ot expediency and the Court cannot exercise the 
power of applying trust property or its income to 
other purposes simply because it considers them to 
De more expedient or more beneficial than what the 
settlor has directed. Ratilal Panachand Gandhi v. 
7 « e 1954 S C J 4S0 = (1954) 1 MLJ 

Vr if in-l 4 S t 5:38 = 56 Bom L R H84 = 1954 

SCR 1055=AIR 1954 SC38S. 

® 92—Debutter properties—Permanent lease— 

competency of Shebait to grant - Legal necessity - 

' *!“?. of recitals in the document - Lease called in 
question long after the grant. 

If all the original parties to a transaction (in this 
f?* e,a Permanent lease of debutter property) and 
those who could have given evidence on the points 
as to the existence of legal necessity for the transac¬ 
tion have passed away, a recital in the relevant docu¬ 
ment consisting of the principal circumstances of 

lightfyTet as S ide. eS grMtCr importance and cannot be 

a chltef ! he V n li j ily of 3 P er manent lease granted by 
a shebait is called into question a long time after the 

whatthA' h - 0Ugh is not P° ssible to ascertain fully 
the f lr< ? um f^ ances were in which it was made, 
{he Cjurt should assume that the grant was made 

grantor 655 ' Y S ° ^ l ° be valid beyond the ,ife of the 

The circumstances which could be gathered from 

fact that'thV3nl he per “l nant ,ease together with the 
It d ? c J , . menl had remained unquestioned 

to™,if ba f ? ceatury was held to be sufficient 
to support the conclusion that the grant was mad a 

fcjff* 1 n «f“ity L and was binding on the ddh 

ssvss ass 
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ed — Appointment of Commissioner. See Religious 
Endowments Act 1 1303), S. 14. AIR 1961 All 125. 

-S. 92 — Religious endowment — Public endow¬ 
ment—Right ot worshipper to bring suit for posse;sion 
on behalf of idol — A mere worshipper has no right 
to bring a suit for possession but a suit for reliefs 
which can be granted under S. 92 can be brought 
after obtaining necessary permission — See Hindu 
Lr-.v. AIR 1956 All 207. 

——S 92—Pucca Khaikari Village — Determination 
of status — Reports of Patwari and Naib Tahsildar— 
\ ab, e of — Appointment of Char JPadan by Deputy 
Commissioner — Interference by Commissioner —• 
Rights of villagers — Order in respect of village in 
Kuraauu Division — Power of Board to interfere in 
revision. 

The Commissioner in second appeal, by the rival 
candidate and the Malguzar of the village ol Bajna, 
Kumaun Division, set aside the appointment of J as 
Char Padan of the said village of Bajna by the Deputy 
Commissioner who held on the report of the Patwari 
and the Naib Tahsildar that the village was a pucca 
khaikari one and the villagers had a right to demand 
the appointment of J of their choice as Ghar Padan. 
On revision to the Board: 

Hcid, appointment of Lambardars and conse¬ 
quently of Ghar Padans and Malguzars are non-judi¬ 
cial proceedings so far as Kumaun Division is con¬ 
cerned. But the Board is empowered to call for the 
records of a non-judicial proceeding and pass such 

orders as it deems fit. Hence the Board can entertain 
the revision. 

The question of determination of the status of a 
a 8 e as pucca khaikari is fairly difficult. It involves 
the determination °f many points whether it was so 
included in the list of pucca khaikari villages, whe. 
ther it was at the settlement of 1872 in its entirety in 
the possession of the whole body of khaikars and 
whether the other incidents were also found. Hence 
it could not be held to be one such on the mere 
report of the Patwari that the village was said to be 
one such and the statement of the Naib Tahsildar. 

Even in a pucca khaikari village the appointment 
ot a Char Padan is not essential, the villagers have no 
Stt} !?, de “ a “ d the appointment of a Char Padan, 

1952 RD 357 BeV> 219=1952 Al1 VV R < Rc '> 202 = 

♦7TTc?L? 2 ~. PerS , 0n s f e V Dg f e,ie * must be person in¬ 
terested in trust and should obtain consent in writ- 

A m°1965A“dtp?» n i" 3." Nat ”' 6 iDteteSt ' eqUired - 
- S. 92-Compromise decree passed by Supreme 
,V^5 rt c P r 7‘ OUS l,l ‘ g ation—Beneficiary can file suit 

S .‘ 9 “ alleged acts of commission 

and omission. AIR 1965 Andh Pra 143. 

— S 92 and 0. 40, IL 1 — Suit under filed with 
sanction of Advocate-General - Order appointing 

J 1 ?*” receiver—Appeal — Duty of appellate Court 
in determining validity of order. 

The appellate Court in considering the validity, 

anv^Mmr SS *?• p , ropriety of the order should uot say 
wb,cb would prejudice the issues that 

bed ^n C n me Ut l- 0r trlal j n , the su ‘t- It would be justi- 
K a in P ,oc eeding on the basis that the suit is prima 
facie maintainable. AtR 1965 Andh Pra 143. P 

nmovaUf'‘employM^M^st'who“has To charge 

S ettorAI«fedhP,al43 U5,aiaed U “ det L 

UD ^ er ~ Scope and ob ^ ect d-Power 
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— S. 92—Failure of object of charitable inam — 
Resumption of land and inam by Government — 
After resumption, trust becomes completely extin¬ 
guished and there cannot be trustees — Resumed 
charitable inam when its value is less than Rs. 12/• 
per annum does not attract doctrine of cy pres in its 
re-assicnment and its assessment can be credited to 
general revenue under Standing Order No. 54(7) of 
Board of Revenue Standing Orders, Vol. 2, pp. 41 
and 42 — Government as representing public has 
right to resume land of charitable inam and its 
assessment and right to grant that land on patta — 
W hether intention of Government in granting patta 
after resuming inam land should be held subject 
to trust or not is question of fact — Simply because 
land is granted on patta after resumption to ex* 
trustees of charity it cannot be inferred that regrant 
was made to them in capacity of trustees and not as 
individuals, to attract S. 88. See Trusts Act (1882), 
S. 88. I L R (1963) Andh Pra 517. 

-S. 92—Trust—Cy pres doctrine—Applies to non¬ 
testamentary trusts where general charitable inten¬ 
tion be found to exist. (1959) 1 Andh W R 357=AIR 
1960 Andh Pra 35. 

-S. 92—Public trust—Manager of a temple—Posi¬ 
tion of — Must be deemed to be in the position of 
trustee vis-a-vis the temple and its properties. I L R 
29 Mad 283 (PC) and 41 Mad L J 340 : AIR 1922 P C 
123, Rel. on. 62 Bom LR 308 = 1960 Nag L J 353 = 
AIR 1960 Bom 438. 

——S. 92—Suit for declaration — Although a suit for 
declaration that a certain property appertains to a 
religious trust lies outside the scope of the section, 
still when the existence of the trust is denied, a 
declaration that the trust does exist might be made 
as ancillary to the main relief claimed under the 
section, if the plaintiff is entitled to it. See Civil P. C. 
(5 of 1908), S. 11. AIR 1959 Bom 396. 

—S. 92 — Scheme of decree — Executability of — 
Decree only declaring rights of shebaits — It is not 
executable. See Civil P. C. (5 of 1908), S. 47. AIR 
1960 Cal 718. 


— S. 92—Right of suit—Suit for damages or mesne 
profits — If maintainable by transferee of property 
along with right to recover compensation—Transferee 
not suing for possession. 

By a conveyance a certain property along with all 
lights to realise arrears of rent, compensation etc., in 
respect of that property, were transferred to the 
plaintiff. The plaintiff brought a suit for recovery of 
damages for use and occupation or alternatively, 
mesne profits against the defendant on the allega¬ 
tion that he had trespassed into the land before the 
conveyance. It was contended for the defendant that 
the plaintiff could not maintain the suit, having been 
out of possession, without a suit for recovery of 
possession. Overruling the contention, 

Held, that the suit was maintainable as there was 
sufficient proof of prima facie title in the plaintiff to 


the suit property. 

Held, also that the plaintiff might be said to have 
waived the trespass and sued for damages, as the 
claim for mesne profits was only in the alternative. 
56 Cal W N 260=AIR 1953 Cal 321. 

m _Ss. 92, 93—Whether S. 55 of Wakf Act (1954) 

impliedly repeals Ss. 92 and 93 of the Act or S. 18, 
Religious Endowments Act (1803) so far as \\ akfs are 
concerned - Application by any f^rson or authority 
other than Board for sanction of Collector under 
S. 93 for institution of suit under S. 92 against 
trustee of Wakf is maintainable. See Wakf Act 

(1954), S. 55. AIR 1962 Ker 343 (FB). 

-S. 92 and O. 1, R. 8 - Kutch Civil P. C , S. 22 — 

Suit by certain members of religious sect in their 
individual capacity lor reliefs provided in S. vl was 


not maintainable under the Kutch Civil P. C.—Proce¬ 
dure in S. 22, Kutch Civil P. C., must be followed. 
AIR 1952 Kutch 92. 


-S. 92—“Public trust” - Church - If public 

trust—Though the definition of public trust in S. 2(4) 
of M. P. Public Trusts Act includes a church, unless 
it is shown that any portion of the money in the 
hands of the Churchmen was impressed with trust, 
it cannot be said that officers of church was in posi¬ 
tion of trustees. See Madhya Pradesh Public Trusts 
Act (30 of 1951), S. 2 (4). AIR 1958 Madh Pra 362. 

—S. 92 - Cy pres — Doctrine of — Applicability- 
Contrary intention expressed by testator — Doctrine 
does not apply — Suit for recovery of trust-property 
by settlor’s descendant — Question of applicability 
of doctrine cannot arise — C. S. 20 of 1956 iMad), 
D/- 1-11-60 partly Reversed. 

If a fund given to charity is not exhausted by the 
particular purpose specified by the donor the surplus 
will be applied cy pres if the donor had a general 
charitable intention. If no such intention is dis¬ 
closed, the testator must be held to have left the sur¬ 
plus undisposed of. It is well settled that the doctrine 
of cy pres will not apply where a contrary intention 
is expressed or implied from the language used by 
the testator. Halsbury’s Laws of England, Vol. 4, 
(3rd Edn.) p. 324, Ref.; C. S. 20 of 1950 (Mad), D/- 
1-11-00 partly Reversed. 

No direction by a Court by way of application of 
cy pres doctrine can at all be made in a case where 
the ODly relief sought for is recovery of possession 
of the property from the trustees by the settlor’s des¬ 
cendant. The question as to the application of the 
cy pres doctrine can arise only in suits filed under 
S. 92, Civil P. C. or in other appropriate proceedings. 
ILR (1964) 2 Mad 832 = 73 Mad L W 309 = (1965) 
2 Mad L J 173. 

-S. 92 — Sanction of Wakf Board to file suit — 

Whether judicial act — Interference under Art. 220 
of Constitution — Granting of sanction by Advocate 
General under S. 92 is not a judicial act. See Wakf 
Act (1954), S. 55 (2). AIR 1964 Mad 247. 


—S. 92—Religious endowment—De facto trustee 
-Power to conduct legal proceedings — Appeal by 
persons ceasing to be trustee — Competency. 

In the absence of a 'de Jure trustee’a ,‘de facto 
Irustee of a religious endowment, who is in posses¬ 
sion and management of the institution and its pro¬ 
perties is entitled to maintain a suit on behalf of the 
temple. But where there is a de jure trustee, the de 
Facto trustee cannot be recognised as capable of con¬ 
ducting legal proceedings on behalf of the institution. 
AIR 1949 Mad 721:(1941) 2 M L J 171 (FB), Rel. on. 
rhus where a suit is filed on behalf of a religious 
institution by two persons as its trustees and they 
subsequently cease to be trustees, they cannot hie an 
ippeal against the decree passed in the suit as de 
Facto’ trustees when some other Person j s, “J. 1 
ippointed as trustee in their place. 09 Mad L W 39U 
= AIR 1956 Mad 585 

-S. 92 — Mathadhipathi - Liability to be re¬ 
moved by suit - Mathadhipathi is liable to be re¬ 
moved by suit. See Madras Hindu Religious and 

Charitable Endowments Act (19 of 1951), S. 52. AIR 
1956 Mad 491. 

_Ss. 92, 47 — Scheme decree — Executability — 

A provision in a scheme decree is inexecutable, bee 

Civil P. C. (5 of 1908), S. 47. AIR 1951 Mad.736. 

_S. 92 — Nature of suit — Suit whether govern¬ 
ed by S. 92 to be determined by al * e | a i , °“ D “5^ 
In plaint and not written statement. AIR 1951 Mad 

406. . . r 

_S. 92 — Shebait — Alienation — Application lor 

certificate — Applicability of Durbar Resolution. 

An application for grant of permission was made 
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by the shebaits to have the lands of the Deity ex- 
cbaoged. 

Held, the laws of the State do not provide for 
the grant of any such certificate summarily. 

According to D. R. 4 of 1917, read with 0 A of 
1931, permission of the Court is necessary for the 
sale of minor’s lands by his guardian or in the case 
of childless widow when she wants to dispose of the 
properly left by her husband. The application of the 
shebait does not fall within the ambit of those pro¬ 
visions. AIR 1952 Mani 14 (2). 

-S. 92 — (Supreme Court Rules (1950), O. 10, 

Rr. 12 and 13) — Applicability —“For any other rea¬ 
son” — Meaning of. See Supreme Court Rules (1950), 
0.19, R. 12. AIR 1961 Mys 102. 

——Ss. 92 and 93 — Nature of consent. 

Powers vested by Ss. 92 and 93 upon the sanc¬ 
tioning authority are not Judicial. An order sanction¬ 
ing the institution of suit has not the finality of 
judgments of Courts and the authority can review its 
original Order of sanction. AIR 1951 Nag 394. 

—S. 92 — Scheme — Trust partly for public and 
partly for private charities. 

A suit under S. 92 is not competent merely be¬ 
cause the trust is partly for public and partly for 
private charities. If a substantial part of the trust is 
for public purpose and the matter is otherwise 
covered by S. 92 a scheme can be framed. AIR 1951 
Nag 394. 

-S. 92-Refusal of permission under S. 92—Effect 

— C. P. and Berar Religious and Charitable Trusts 
Act (18 of 1937), S. 12—The refusal does not act as 
res judicata. See Civil P. C. (5 of 1908), S. 11. AIR 
1951 Nag 397. 

—S. 92—Religious endowments — Public or pri¬ 
vate — Determination — Test—Intention of founder 

— Recitals in deed of endowment—Effect and value 
of — Deed — Construction. 


wise depends upon evidence as to user by public. 
The character of the endowment is a legal inference 
to be proved from evidence, on a question of this 
description, long user by public is a material consi¬ 
deration from which inference of dedication to the 
public may be drawn. Besides user by public the 
conduct of tho founder and his descendants is also 
relevant and if in fact they had held out the temple 
to be a public temple, very strong presumption of 
dedication would jarise. The facts that repairs and 
additions in temple building are made by public sub¬ 
scriptions and the festivals in the temple are also 
performed with the aid of public funds certainly lead 
to the inference of the temple beiDg a public one. 
1953 B L J R 656 = AIR 1954 Pat 279 (DB). 

—*S. 92 — Function of Advocate General under — 
Nature of — Judicial or administrative—Order refus¬ 
ing permission to sue — Interference under Arts. 220 
and 227 — The functions of the Advocate General 
are Judicial in nature. He can refuse permission to 
sue. Interference under Arts. 220 6c 227 is not possi¬ 
ble. See Constitution of India, Art. 220. AIR 1950 
Pepsu 65. 

-S. 92 — Advocate-General acting under S. 92 — 

N ature of his function—The function of the Advocate- 
General cannot be called judicial or quasi.judicial 
function. Hence, there is no question of revising it 
under Art. 227, or issuing a writ under Art. 226 of 
the Constitution,' compelling him to do anything. 
See Constitution of India, Art. 226. AIR 1955 Ra| 
166. 

-S. 92—Religious endowment—Public temple. 

When no tax is leviable on a public temple under 
the municipal rules the mere fact that a temple is 
levied with municipal tax would not show that tho 
temple is a private one but only that the assessing 
authority has its own opinion on the matter. 

Held, that the Jain temple at Nowgong was a public 
temple raised by subscription. AIR 1953 Vind-Pra 4. 


Recitals in a deed of endowment executed by a 
person propagating Vaishnavism were to the follow¬ 
ing effect. The temple was dedicated with the sole 
object of propagating Vaishnav cult; the succeeding 
ohebaits were to be Brahmacharis devoted to the 
work of God and were enjoined to propagate a parti¬ 
cular aspect of Hinduism namely Vaishnavism; the 
income of the property was to be spent over the 
deity, entertainment of guests and visitors and main¬ 
tenance of the Pathashala; Shebaits were restrained 
irom alienating the temple property except for the 
benefit of the deity; the selection of Shebaits was to 

2® T do T^teen persons from the public autho- 
nsca in this behalf and the main criterion for the 
selection was the possession of necessary qualifica¬ 
tions laid down in the deed. 

Applying the principles of law stated in the deci- 

l u 4i i?o S £ pr « e o me Court in 195 ? S C J 75 : (19571 

l957Sr 2 A 1 Aadh w R (SC) 28sAIR 

mflnf C 133 L° 1 - determi nation whether an endow- 

ouL P ubhc . or , Private. Held, that on a reading 

2* inSSiSf 2 V. hoIe J n the h * h[ of the ^story of 
and fKoK lUt r D * * s °L jecl ' Profession of the founder 

the inf fl b n 0 Hn fiC i rl ?u th ? reof ’4 there was no doubt that 

sn a®rai k aguMsu 

consL^irSf.r E ' sence ° f public foundation 
(Pat) 5963 dedloatioa t0 Public. AIR 1955 NBC 

c^dd«™tto n I e “ pl8 public or p,ivate fndow ® eEt - 

The question whether the temple is public or other. 


——S. 93 — Nature of consent — Powers vested by 
Ss. 92 & 93 upon the sanctioning authority are not 
judicial. See Civil P. C. (5 of 1908), S. 92. AIR 1951 
Nag 394. 

—S. 94 — (M. B. Muafi and loam Tenants and Sub- 
Tenants Protection Act (32 of 1954), S. 4) - Is not 
repugnant to Civil P. C. See Tenancy Laws — M. B. 
Mua6 aud Inam Tenants and Sub-tenants Protection 
Act (32 of 1954), S. 4. AIR 1957 Madh-Bha 63. 

-Ss. 94 (e), 151, O. 21, Rr. 58 (2), 63 - Suit under 

O. 21, R. 63 — Stay of sale, 

C A nT* USsil Court caQ Under 21 > R- 58 (2) and 

Ss. 94 (e) and 151 stay a sale in execution of a decree. 
AIR 1951 Mad 321. 

• “S. 96 — Declaratory decree — Appeal against 

T^TocA'iTo 0 Conslituti o n of India, Ait. 309. AIR 
W5o o L 113a 

® —S., 96 — Departmental enquiry — Order of 
dismissal passed before Constitution — Proceeding 
violating natural justice — Appeal against order dis¬ 
missed before Constitution — Revision dismissed after 
Constitution — Writ petition, if maintainable. See 
Constitution of India, Art. 220. AIR 1958 S C 80. 

—S. 96 - A PP ea f - Order under S. 14 of Religious 
Endowments Act (1803) amounts to decree and is 

S P 14 AIR1901 Ani25 U8 EQdowmeats Act (l 808 ), 

.77*.!? r 0rder . hy District JuJge-Appeal against 

369 JA1R1956 Alim ^ S ' 2 ° 2 ' 1950 C,i L1 

a ?I* 7o “/rTT 

wofite 0 ^!^;^ Aii R 65 a L aDd Evio,lon Acl 
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——S. 96 — Dismissal order by Government against 
a sub.engineer — Question whether he has right of 
appeal to Governor — Right of appeal must be ex¬ 
pressly provided by statute or rules and it cannot be 
implied — Contention that right ot appeal to an 
officer must be provided and its absence affects vali¬ 
dity of rules is untenable. See Hyderabad Civil 
Services (Classification. Control and Appeal) Rules 
(1955), R. 20. ILR (1965) \ndh-Pra 4S2. 

- S. 96 — Finding on preliminary issue of jurisdic¬ 
tion — V inding not decree — No appeal lies. See Civil 
P. C. (1908), S. 2 (2). (1964) 1 Andh W R 349 = 
(1964) 1 Andh L T 378=ILR (1965) Andh-Pra 419. 

S. 96 — Decree for restitution of conjugal rights 
*— Appeal against — Form of — Regular appeal—The 
decree would be appealable under S. 28 ot the Hindu 
Marriage Act read with S. 90 of Civil P. C. and the 
appeal against a decree for restitution ot conjugal 
rights under S. 9 (1) of the Hindu Marriage Act 
would be a regular appeal. See Hindu Marriage Act 
(1955), S. 9 (1). AIR 1960 Andh-Pra e3. 


Dismissal of application — Appeal against dismissal 
competent. See Civil Procedure Code (5 of 1908) 

1966’M l a 9 dh PmC7. 627 = 1965 JabLJ 1133 = A >K 


—Ss. 96 115-Appeal and revision - (M. B. Sales 
Tax (Fifth Amendment) Act of 1955, S. 12 (2), 
Proviso 3.)— Retrospective operation — Applicability 
to proceedings commenced before amendment. See 
Sales Tax — M. B. Sales Tax Act (30 ot 1950), S. 12 
(2), Proviso 3. AIR 1958 Madh Pra 282. 

--S. 96—Appeal against decision of Tribunal- 
Effect of — Whether continuation of original pro* 
ceedings. Though an appeal is a ^continuation of a 
suit, yet this is only in a limited sense. See Debt laws 
—Displaced Persons (Debts Adjustment) Act (1951), 

S. 5. AIR 1957 Madh Pra 98. 

-S. 96 — Order converting application iDto suit — 

Application within jurisdiction and not barred by 
limitation — Order cannot be interfered with in 
appeal by considering propriety of order on merits of 
case. (1965) 2 Mad L J 548 = AIR 1986 Mad 308. 


-S. 96 Rules under R 27 (before amendment) 

of Assam Sales Tax Act (1947) — Right of appeal to 
Commissioner — Held, that the assessee were entitled 
as of fight to prefer an appeal to the Commissioner 
according to the law prevailing at the time of assess¬ 
ment orders and the change in the law subsequently 
did not deprive them of this right. See Sales tax — 
Assam Sales Tax Act (17 of 1947), S. 52. AIR 1956 
Assam 66. 


S. 96 Party by whom such claim or defence 
has been put forward — Suit for declaration and 
injunction against Corporation - Wild allegations 
against officers of Corporation — Allegation of mis¬ 
application of fund not substantiated — No claim for 
compensatory costs made in written statement — No 
prayer to that effect made in memo of appeal by 
Corporation — Unconditional withdrawal of allega¬ 
tions — Compensatory costs against plaintiff not 
awarded. See Civil P. C. (1908), S. 35. 1962 Nag L J 
118 = ILR (1962) Bom 278. 

—~ Ss. 96, 100, 101, 104 and 109 — Non-payment of 
penalty — Institution of appeal — If barred—Letters 
Patent (Bombay), Clause 15- Income-tax Act (1922), 
S. 30 (1) Non-payment does not affect the right of 
appeal at all but affects merely the hearing and final 
disposal of the appeal. See Income-tax Act (1922), 
S. 30 (1). AIR 1958 Bom 345. 

-S. 96 — Right of appeal — Order under S. 170 of 

Companies Act (7 of 1913), adjourning winding up 
petition after hearing it on merits — The order is 
appealable under S. 202 of the Companies Act. See 
Companies Act (1913), S. 202. AIR 1955 Bom 355. 

-—S. 96 —Order appointing Commissioner—Appeal 
lies against such order. See Debt Laws — Bengal 
Money Lenders Act( 1940), S. 38.(1956) 60 CalWN 31. 

S. 96 — Application dismissed by Additional 
District Judge — Appeal. See Debt Laws — Kerala 
Agriculturists Debt Relief Act (31 of 1958), S. 4.1959 
Ker L J 378. 


-S. 96 — Right of appeal (Kerala Civil Courts Act 

(1957), S. 13) — Right of appeal is a vested right and 
not a matter relating to practice or procedure. See 
Kerala Civil Courts Act (L of 1957), S. 13. AIR 1958 
Ker 251. 


-S. 96, O. 41, R. 1—Appeal — Court fee — Valua¬ 
tion as that in trial Court — Maintainability. (Court- 
fees Act (1870), S. 7 (iv)(c))—Held that in view of the 
basis of valuation put by plaintiff which question was 
left unadjudicated by trial Court, no objection could 
be taken to the court-fee paid in second appeal. AIR 
1955 NUC (Madh-Bha) 3095. 

—Ss. 90 & 47—Application by Judgment-debtor 
alleging excessive execution without notice to him — 


—S. 96—Order under S. 47 (2) — Order is decree 
within meaning of S. 2 (2) and is appealable. See 
C. P. Code (1908), S. 47 (2). (1965) 2 Mad L J 548 = 
AIR 1960 Mad 308. 

-S. 96 — Application by tenant for sale of land — 

Order dismissing — Appeal. See Tenancy Laws— 
Madras City Tenants Protection Act (3 of 1922), S. 4. 
AIR 1959 Mad 191. 

-S. 98—De facto trustee —Power to conduct legal 

proceedings — Appeal by persons after ceasiDg to be 
trustee cannot be filed against the decree passed in 
the suit as “de facto” trustees when some other 
person is, in fact appointed as trustee in their place. 
See Religious and Charitable Endowments. AIR 1956 
Mad 585. 

-Ss. 96, 47 and 2 (2) —Order for eviction—Execu¬ 
tion before civil Court under cl. 8 (3) of the Madras 
Non-residential Buildings Control Order, 1945- Dis¬ 
missal-Appeal against—Maintainability—The provi¬ 
sions of Ss. 2 (2) and 47 are attracted with conse¬ 
quential right of appeal given by S. 86, notwithstand¬ 
ing that no such right ot appeal is given by the order 
of 1945. See Houses and Rents — Madras Non-resi¬ 
dential Buildings Control Order (1945), S. 8 i3). AIR 
1951 Mad 640. 

e-Ss. 90, 47, 2 (2) — Interlocutory orders in exe¬ 

cution proceedings — Order under S. 20, of Madras 
Agriculturists Relief Act (1938)-On a combined 
reading of Ss. 47, 2 (2) and 90, it is apparent that an 
appeal from an order in execution would lie under 
certain conditions. See Debt Laws —Madras Agricul¬ 
turists’ Relief Act (4 of 1938), S. 20. AIR 1951 Mad 
56 (FB). 

-S. 96-Deposit under S. 31 (2) of the Land Acqui¬ 
sition Act (1894) made but no reference under S. 30 
of that Act made by Land Acquisition Officer—Appeal 
from Order under S. 31 does not lie. See Land Acqui. 
sition Act (1894), S. SO. AIR I960 Mys 139. 

-S. 96—(Sections 52 and 54 of Stales Reorganisa¬ 
tion Act (1950))—Second appeal from area forming 
part of old Hyderabad State — Procedure-Single 
judge — Jurisdiction to hear — Mysore High Court 
Rules — Applicability—The second appeal will be 
governed by the rules of procedure of Mysore High 
Court and it can be heard by a single judge. See 
States Reorganisation Act (1950), S. 54. AIR I9 d 9 
Mysore 253. 

-Ss. 96, 11-Finality of appealable decision. See 

Civil Procedure Code (5 ot 1908), S. 11. AIR 1954 
M)s 187. 

_S. 96—Other remedy open — Where the Court 

rejects an application for making the preliminary 
decree in a mortgage suit final, the rejection amounts 
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lo a decree and no revision is tenable as an appeal 
lies. See Civil Procedure Code (5 of 19US), S, 2 (2). 

AIR 1951 Nag 2G9. 

—S. 90—Order dismissing application for restitu¬ 
tion—Appeal and not revision lies against such order. 
See Civil P. C. U9Ub), S. 2(2). ILii 1 1905) Cut 943= 
32 Cut L T 393. 

.—S. 90—Appeal — Duty of lower Courts. 

It is the bounden duty of the lower courts when 
sending records to the appellate court to make the 
record complete by calling for the document,, taken 
away and then submit the same to the -appellate 
Court. ILR (1958) Cut 341. 

-S. 90 — Suit for redemption — Alternative claim 

for damages — Alternntire claim granted in trial 
Court — Appeal by plaintiff. 

The plaintiff is not estopped from filing appeal for 
getting a decree lor redemption. AIR 1952 f'at 47G, 

——Ss. 90, 152 and O. 47, R, 1 — Appeal against 
amended decree — Decree amended under O. 47 and 
not under S. 152—Pending appeal against the original 
decree—Dismissal of appeal as incompetent is proper. 
67 Pun L R 1223 = AIR 1900 Punj 518. 

-^Ss 90, 100 & 101—New plea— Duty of appellate 

Court—Generally, Appellate authority has to consider 

correctness of order under appeal on existing male- 

rial and in the light of points actually raised and 

agitated before and determined by lower tribunal — 

Fresh questions of law going to root of controversy 

on admitted or properly established facts, can be 

allowed to be raised in discretion of the appellate 

authority, only to promote cause of justice —As such, 

new question rtquiring pleading and evidence cannot 

be permitted to be raised for first time in appeal — 

Uccupants of house for first tine in appeal, pleading 

that their predecessor-in-interrst had. alter expiry ot 

tenancy, become statutory tenant — Such statutory 

tenancy not being heritable occupants claiming 

adversely to owner of house — Failure to take such 

plea before Rent Controller is quite clearly calculated 

to prr/udice the owner and hence it cannot be per- 

d be r 3ised in appeal for first time. (Houses 

}qao\ S' S -»7,W ab Urban RHQt Restriction Act (3 of 
19*19), S. 2.) (1965) 67 Pun L B 887. 

—S. 90-Decree for ejectment — Execution pro¬ 
ceedings - Second appeal against - Ss. 90 and 100 

mu-, 1 n PP ^ ( ? e J hi ^ Control (Procedure) Rules 
Rr * l and 5 *) Sce houses and Rents — Delhi 

o h A; '“ erMerwara Rent Control Act (19 of 1947), 
S. 14. AIR I960 Punj «39. 

^\?^7 Bur t den of . P. r0 ? f is on appellant to show 
Judgment appealed from should be disturbed. 
See Evidence Act (1872), Ss. 101-104. AIR 1910 Punj 

9 ?r S , uit ./° r rendition of accounts-Forum of 
JPg}L Guiti ’Valuation Act (1677), S. 8.) - The de- 

oSunf ?« 0U ? 1 1 ele c rn ? lnes the forum of appeal; in 
Sfu»n d K m I 53 * ° f , the r Sait> the original value con- 
the fnr.?m b of the va, , ue c f °r Purposes of determining 

£*. MB 1TOK3 M? i,s Val " alion Act U887) ' 

UoT S of 9 rT„ I !f 0 n eed i ngS A 0f statulor y hodies-Jurisdic- 

to determ(n 2 ( .“fllTv, Le * glS atur - B L gave them Jurisdiction 
I? nn or. ? « lhe lac , ts w >t b out any appeal, there 
Is no appeal from such exercise of their jurisdic- 

Punj 490 ConstilutioD of India « A rt. 220. AIR 1958 


dure J * pV °* 7 .“ nd ?’ 4, » R * 23 ,~ A PP e Rate proce- 

dSSeUon! P ° f ~ Ren “ nd “ Te#ls t0 exerc “ e 

Ai n «2s.i , ? en i e of an . err0r 00 ,he face of the record 
the appellate Court should proceed on the assump. 


lion that the lower Court has acted wholly within 
law. AIR 1957 Punj 312. 

-Ss. 96, 35—Subsequent change of law — Consi¬ 
deration of — Subsequent change in law has lo be 
taken into account in appeal. See Civil P. C. (5 of 
1908), S. 35. AIR 1957 Punj 310. 

-Ss. 90, 100 — Admission of secondary evidence 

without objection at trial — Objection in appeal not 
competent. AIR 1951 Punj 223. 

——Ss. 98, 148 — Appeal against decree for redemp¬ 
tion — Decree made conditional — Condition not 
fulfilled—Appeal held not maintainable. 

A final decree for redemption of a mortgage was 
passed by the trial Court calling upon the mort¬ 
gagor to deposit the decretal amount on or before 
the specified date or by such time as might be ex¬ 
tended. The decree contained a condition that if the 
amount was not deposited within the period fixed or 
extended, the suit would stand dismissed with costs. 
The mortgagor did not deposit the amount within 
the time permitted nor did he apply for extension ot 
time. Upon his preferring the appeal. 

Held, (i) that the mortgagor having failed to deposit 
the decretal amount within the specified time, there 
was no subsisting decree in his favour and his appeal 
was not maintainable. A I R 1933 All 113; A I R 1954 
S C 50, Applied; A I R 19G1 S C 882; A f R 1914 Bom 
132, Disting. 

(ii) That no application fer extension of time having 
been filed by him either In the trial Court or even in 
the Court of appeal, no question of extension of time 
under S. 148 would arise. 1965 Raj L VV 520 (DB). 

—Ss. 90, 2(2)—Rejection of plaint for non-payment 
of court-fee — Order amounts to decree — Power of 
Court rejecting plaint—Proper procedure for restora- 
tion See Civil P. C. (5 of 1998), S. 2(2). AIR 1956 
Kaj 164. 

-Ss. 90, 100—Retrospective operation — Right of 

appeal— The right of appeal provided for by the 
Uvil P. C., is a vested right that cannot be defeated 
by subsequent legislation. See Travaocore-Cochin 
High Court (Amendment) Act (l of 1952), S. 15(4). 
AIR 1953 Trav-Co 53. 1 { ) 

7 — 8 f* 90 > 100, 115 and O. 41, Rr. I and 11 - Time- 
barred appeal—Refusal to extend time - Appeal dis¬ 
missed but decree not drawn up—Revision-Compe¬ 
tency-Conversion to appeal—In no case, a party can 
come up in appeal, unless a formal decree is drawn 
up. See Civil P. C. (5 of 1908), O. 41, R. 1. AIR 1959 
Tripura 6. 

d 7 T °i der , f efus > D « l o extend time under 
U.6% H. and making final docree for foreclosure 
—Appellate Court setting aside order refusing to 
extend time —The final decree made on the basis 
ot wrong order, being a dependent one, fell with it. 
5-fir 11 P. C. (5 ot 1908), 0.34, R. 2. AIR 1957 

S. 97—Suit for rendition of accounts and pay. 
ment of money — Preliminary decree — Appeal tc 
Supreme Court-Maintainability - The provisions of 

, section preclude the aggrieved party by a preli 
minary decree from disputing its correctness in any 
appeal which may be preferred from the final decree 
||® Constitution of India, Art. 133. AIR 1956 Madh 

—S.98—(Income-tax Act (1922), S. 00.A) - Questions 
not arising from facts in statement of case-Right of 

( 1822 ),“s' ,acome ' tax Aot 

tion*—^ubltantial^quwtl'oQaf C iUrisdi<! - 

Both the Courts had pecuniary as well as tprrf 
toiial Juiisdiction to dispose of the cases, the irregu- 
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larity in the procedure, if any, is curable under S. 99. 
There is, in such a case, no substantial question of 
law involved within the meaning of S. 110. AIR 1951 
Ajmer 73. 

-Ss. 99, 100—Illegality of procedure — Objection 

not raised in trial Court and lower appellate Court- 
High Court in second appeal will not entertain objec¬ 
tion. See Civil P. C. (5 of 1908), S. 100. AIR 1960 
All 5S4. 

—Ss. 99,100, 115, 151—Second appeal—New plea 
ns to jurisdiction — High Court has inherent power 
to refuse to entertain—Analogy to power under Civil 
P. C., S. 115 and Constitution, Art. 226. See Civil 
P. C. (5 of 1908), S. 100. AIR 1960 All 573. 

S 99, O. 34, R. 1—Necessary parties — Person 


having a paramount title-Decree against-Validity— 
Person having a paramount title is not a necessary 
party in a mortgage suit and need not be impleaded. 
The rule as to impleading persons having paramount 
title, is more a rule of convenience and prudence 
than a rule affecting the jurisdiction of the Court. 
See Civil P. C. (5 of 1908), O. 34, R. 1. AIR 1935 All 
4 (FB). 

-S. 99 and O. 5, R. 5 (Cal.)—Non-compliance of— 

Effect-Composite writ of summons—Not invalidated 
under O. 5, R. 5. See Civil P. C. (5 of 1908), O. 5, 
R. 5. AIR 1959 Cal 231. 

-S. 99 and 0.30, R. 3—Alternative modes of service 

—Direction of Court — Necessity of — Service upon 
partner as manager — Service at residence. AIR 1952 
Cal 781. 

S. 99—(Suits Valuation Act (1887), S. 11) — Prin¬ 
ciple of — Objection to jurisdiction on grounds of 
valuation — When can be taken to High Court. See 
Suits Valuation Act (1887), S. 11. AIR 1957 Madh 
Pra 92. 

-S. 99—Co-tenants—Partition—Suit for. 


Plaintiffs instead of claiming partition of two pattis 
separately bringing one partition suit for entire touzi 
—Plaintiffs on facts found entitled to decree for parti¬ 
tion of two pattis — Suit held could be regirded as 
maintainable—At any rate, appellate Court would not 
dismiss suit on ground of misjoinder of cause of 
action. 1953 B L J R 216=AIR 1953 Pat 326 (DB). 

•-Ss. 100-101—Instalment decree with a default 

clause-Question whether its benefit is waived by the 
decree-holder is one of fact and cannot be raised for 
She first time in second appeal. (1965) 2 Com L J 
244 = (1965) 2 S C A 602 = (1965) 2 S C J 790= 
(1965) 3 S C R 708= A I R 1960 S C 1953. 

—Ss. 100-101—Single Judge not exercising juris¬ 
diction in second appeal in accordance with law— 
Special leave under Art. 136 of Constitution not 
revoked, even though no leave to appeal under 
Letters Patent was applied for — High Court can be 
asked to deal with the matter in a normal way in 
accordance with law. See Constitution of India, 
Art. 133. A I R 1965 S C 195. 

9 _S. 100 — Reference of case to High Court- 

Appeal to Supreme Court from order of High Court 
—Additional grounds cannot be taken. See Sales 
Tax — Bihar Sales Tax Act, 1947 (19 of 1947), S. 25. 
A I R 1961 S C 440. 

9 —Ss. 100-101 — Concurrent finding of fact— 
Practice of Supreme Court—Persons whether heredi¬ 
tary tenants-Question of fact-When not vitiated by 
any eiror of law the Supreme Court accepts it ac¬ 
cording to usual practice. See Constitution of India, 
Art. 133. 1959 Cri L J 1223=A I R 1959 S C 960. 

% -s. 100 — Income-tax appeal by special leave— 

Question of law and question of fact — Finding on 
•question of fact if erroneous or perverse would be 


A^R^gl C 2 S 70 C0DStitUti0n ot fndia * Art. 138* 

• — S * 100-Concurrent findings of fact-The ques- 
tion whether a particular proceeding was collusive 
or not is one of fact. The negative finding of both 
the Courts below will not be interfered with in 
second appeal before the Supreme Court. See Consti. 
tution of India, Art. 133. A I B 1956 S C 593. 

•—§. 100-Question of law — There is nothing to 
preclude a question purely one of law, being re¬ 
opened before the Supreme Court with its leave if it 

,i!!?E e ,?L to of considerable importance. AIR 
1955 S C 817. 

9 -S. 100 — Second appeal — Question of law—A 

respondent may rightly be allowed to raise a question 
even at appellate stage when it is a pure question of 
law. A I R 1955 S C 604. 

• -—Ss. 100-101 — Mixed question of fact and law 
—Nature of property — Concurrent findings of three 
Courts, cannot be allowed to be re-opened in an 
appeal before the Supreme Court. AIR 1954 S C 
577. 

• -S. 100—Concurrent finding of fact that aliena¬ 

tion by Hindu widow was not a prudent act of 
management cannot be interfered with by Supreme 
Court when the view taken by I he lower Courts on 
evidence was proper. See Constitution of India, 
Art. 133. A I R 1954 S C 505. 

-S. 100 and O. 21, R. 90 — Order of execution— 

Discretion — Court ordering execution proceeding in 
certain order — It is in the discretion of the Court 
and it will not be interfered with at the stage of 
second appeal. See Civil P. C. (5 of 1908), 0.21, 

R. 90. AIR 1955 N U C (Ajmer) 1987. 

-S. 100 — Finding of fact — Finding that certain 

property acquired by member was not joint family pro¬ 
perty as nucleus was not sufficient enough to contri¬ 
bute to acquisition of property is one of fact—Finding 
is binding in second appeal. AIR 1952 Ajmer 52. 

-S. 100—Question of limitation is one of law and 

can be challenged in appeal. AIR 1951 Ajmer 90. 

-Ss. 100, 35, 96 and O. 41, R. 22-Appeal, second 

appeal or cross-objection against order as to cost— 
Direction in decree allowing parties to bear their 
own costs—No question of principle involved — No 
appeal or cross-objection lies on question of costs, bee 
Civil P. C. (5 of 1908), S. 35. AIR 1965 All 228. 

_S. 100—New case — Question involving investi¬ 
gation into facts - Cannot be raised for first 1time in 
arguments before High Court. 1965 All W R (H C) 
569. 

-Ss. 100, 115-Failure to consider part of evidence 

—Revision will not lie. See Civil P«C. (5 of 1908), 

S. 115. A I R 1960 All 534. 

-S. 100—Second appeal under S. 331 (4) of U. P. 

Zamindari Abolition and Land Reforms Act (1 o» 
1951)—The Board of Revenue can entertain a second 
appeal filed under the Zamindari Abolition and Land 
Reforms Act only on the grounds specified under tne 
section. See Tenancy Laws—U. P. Zamindari Abolj- 
tion and Land Reforms Act (1 of 19ol), S. 331. 
A I R 1959 All 13. 

-S. 100—Substantial question of law-dadustrial 

Disputes (Appellate Tribunal) Act (1950), S. 7 (1) I 1J 
—The mere fact that question of law was J 
decided by the Regional Conciliation Board woum 
not take away the jurisdiction of the L*nc ur ppe “ 
late Tribunal. A I R 1955 N U C (All) 1690. . 

-Ss. 100-101—(Income-tax Act Ss. 30. 23 ( 2 ) and 

(4) and 27)-Scope of appeal-An appea is a creature 
of the Statute and, if no right of appeal is g ^ 
appeal can be filed. Under the Income-tax 
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assesses has two rights: (i) to question the validity of a 
reference, appeal to the Appellate Assistant Commis¬ 
sioner and further to the Appellate Tribunal; (ii) to 
appeal against the quantum of tax imposed. See 
Income-tax Act (L922), S. 30. A I R 1933 All 775. 

-S. 100—Finding of fact — Finding as to absence 

of malice is one of fact and must be accepted as 
correct. A I R 1953 All 302. 

-S. 100 — Finding of fact —:Finding that certain 

persons are owners or only half share in certain pro¬ 
perty is a finding of fact which cannot be disturbed 
in second appeal. AIR 1953 All 251. 


-Ss. 100-101 — Second appeal — New case in 

arguments, 

An appellant in a second appeal cannot be allowed 
to change his case at the time of the arguments in 
the second appeal from what he had stated in the 
grounds of his appeal and which he had accepted in 
two lower Courts in spite of what was merely asserted 
in plaint but never relied upon. 1951 Ail \V R (Rev) 
65=1951 R D 42. 

-S. 100 — Finding as to date of birth of a person 

is one of fact — High Court would not ordinarily 
interfere in second appeal—(Per Division Bench). 
IL R (1965) Andh Pra 142. 

Ss. 100 and 101 — Finding of lower Appellate 
Court that the bed of a stream and water therein 
belong to Government, not only warranted by evi¬ 
dence but the most reasonable and natural inference 
to be drawn — High Court could not interfere with 
noaing in second appeal. (1965) 1 Andh W R 

861, 


S. 100 — Finding of fact arrived at by single 
Judge of High Court — Whether can be challenged 
in Letters Patent Appeal — There is no rule of law 
under which it is not open to challenge under Cl. 15 
of the Letters Patent. See Letters Patent (Andhra), 
Cl. 15. AIR 1903 Andh Pra 447. 

■—-S..100 — Interference on a question of fact — 

When it could not be held that the agent committed 

any error of law or mistake of fact, direction to 

review his Judgment under R. 48 of the Agency 

Rules or Art. 227 of the Constitution was not war- 

a jl « Se , e Andhra Agency Rules, R. 47. AIR 1957 
Andh Pra 1041. 


S. 100 -Temple — Dedication of — Public 
private - Question of fact - User - Other circu 

S CeS u H lf d )! Eaw — Reli g» ou s Endowment). : 

S Q n S oi Hl !?S?nii ious Endowments Act (2 of 19; 
S. 9 (12). AIR 1957 Andh Pra 824. 

~„ S . 100, Zponcurrent findings of facts-Misrep 
senta ion-The conclusion that no misrepresentat 
as alleged has been proved and that being onh 
question of fact, no interference in the judgments 

19S7°A W ndVP°r1 r 781. Ca “ ed f °' S600nd app0aL * 

— Sj. 100, 115 — Limitation Act (1908), S. 19 
On«*? eQt rY heth o a “ ounts t0 aclcnowledgmen 
2idh p D °4 f 45 W ~ Can b ® raised in revrisi0Q - AIR U 


«_ j S> 1 5°"'Tort—Malicious prosecution—Reasoni 

1956Tndta ff“ ~ Qaesti ° n h °“ e ° f faot ' ' 

rrj s ‘ l®®* 33 — Appeal and second appeal aga 
as costs —Appeal lies when the award in 

real r °*r P j; Dciple or where there has beer 

of discretion in making the order a 
Ann where the order is based on a radical i 
apprehension of the facts or the law. See Civil Prt 
dure Code (5 of 1908), S. 35. AIR 1956 Andhra 1L 

<2 rfwwl ~ r ,ai ?ii? g P rot ,ection under Assam 
Non fSm ~ Conditions to be fulfilled enumerate 
Non-fulfilment of condition involving question 


fact—Grant of protection improper—Tenancy Laws— 
Assam Non-Agricultural Urban Areas Tenancy Act 
(12 of 1955), S. 5, ILR (1964);10 Assam 354. 

-Ss. 100-101—Both lower Courts not considering 

all the evidence — Dutv of Court in second appeal— 
It is necessary for the Second Appellate Court to go 
into the evidence in details. AIR 1963 Assam 117. 

-Ss. 100-101 — Objection whether within time — 

Mixed question of law and fact. See Arbitration Act 
(1940), s-17. AIR 1956 Assam 85. 

■-S. 100 —Proof —Onus —The question of custom 

is a mixed question of law and fact, and the burden 
is on the person asserting a particular custom to 
establish that it is ancient, invarible and reasonable. 
AIR 1955 NUC (Assam) 2792. 

-Ss. 100, 107, O. 41,: R. 31 — Discussion of evi- 

dence-Case on facts. AIR 1955 NUC (Assam) 2305. 

—S. 100 — Mixed question of law and fact — The 
question whether there was a bona fide requirement 
of the plaintiff for the land in suit is a mixed question 
of law and fact. AIR 1955 NUC (Assam) 1776-77. 

-S. 100 — Concurrent findings of fact — Unless 

there is misappreciation or misapprehension of evi¬ 
dence resulting in serious prejudice to party, High 
Court will not interfere in second appeal. AIR 1953 
Bhopal 5. 

-Ss. 100, 101,104, 109 and 90 — Non-payment of 

penalty — Institution of appeal — If barred—Letters 
Patent (Bombay), Cl. 15 — Income-tax Act (1922), 
S. 30 (1) — Non-payment does not affect the right of 
appeal at all but affects merely the hearing and final 
disposed of the appeal. See Income-tax Act (1922), 
S. 30 (1). AIR 1958 Bom 345. 

-Ss. 100-101 — Secondary evidence of document 

—Objections as to admissibility—Waiver—Secondary 
evidence of a document can always be given if the 
failure to produce the original document is supported 
by proper reasons. Where defendant has waived 
proof of circumstences which justified the plaintiff 
In leading secondary evidence, it is not open to him 
in second appeal to raise a contention that secondary 
evidence of the contents of the documents was in¬ 
admissible. See Evidence Act (1872), S. 65. AIR 
1910 Bom 196. 


—“S. 100 — Power of High Court — Jurisdiction 
under S. 47 of Parsi Marriage and Divorce Act (1931) 
is analogous to power under S. 100 of Civil P. C. 
See Parsi Marriage and Divorce Act;(1931), Ss. 40 (1), 
47. AIR 1955 Bom 413. 

—— S. 100, O. 41, R. 2 — New plea—Plea raised for 
thei first time in argument—Plea following as a matter 
of legal consequence from proved fact — High Court 
can allow appellant to take up such a plea if he can 

° ut any P re M‘ce to interest of respondent. 
Ain 1953 Bom 50. 




—' yuwuvu wuciuct structure IS 

permanent or not is mixed question of fact and law 
See T. P. Act (1882), S. 108 (p). AIR 1965 Cal 408 

——Ss. 100-101 — Suit for ejectment of house pre¬ 
mises valued at Rs. 631.50 on 1-2-1957-Suit decreed 
by Second Court of Small Causes, Calcutta — Special 
appeal by tenant in said Court — Appeal allowed — 
Second appeal by landlord in High Court — Held, 
High Court was proper forum of appeal from decree 
ot trial Court and also for second appeal against 
decree passed without jurisdiction-Order to be made 
? ase indicated. 64 C W N 678 and 07 CWN 
1092, Ref. (1965) 69 Cal W N 258. VN 

'Ss. 100-101 — New plea — Plea taken In second 
appeal—Tenability—It would not be proper to allow 
h) raise the question in second appeal. 1958 Cal L J 
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-S. 100 — Appeal—New plea—Was allowed to be 

taken as it was a pure question of law. See Consti¬ 
tution of India, Art. 220. AIR 1957 Cal 560. 

• -—S. 100 — Objection to award — Question of fact 
raised in High Court — Maintainability — That the 
applicant was not allowed inspection of the account 
books, or consider the alleged false entries or was 
not allowed to place his case properly are questions 
of fact. See Arbitration Act 11940), S. 30. AIR 1950 
Cal 593. 


Ss. 100-101,115 — Rate of salary — Question of 
fact—No interference in revision. AIR 1955 Cal 290. 

-3. 100 and O. 41, R. 21 — Order of remand not 

strictly under O. 41, R. 23 — Second appeal — Held, 
that the appeal was competent. AIR 1955 NUC (Cal) 
1794. 


-Ss. 100-101 — Execution of sale — Finding of 

fact — The Court will not interfere in second appeal 
in absence of sufficient reason. AIR 1955 NUC (Cal) 
921. 

-S. 100 — Change of structural identity — Ques. 

tion is primarily an inference to be drawn from facts 
— Whether there is any evidence to support particu¬ 
lar inference of fact, is matter of law. See Houses 
and Rents — West Bengal Premises Rent Control 
(Temporary Provisions) Act (17 of 1950), S. 9 (1) (e). 
AIR 1952 Cal 5S5. 


-Ss. 100-101 — Decision as to fact of partition — 

Interference in second appeal — Decision of the 
Court of appeal that there was no partition of the 
joint family property is a decision on question of 
fact and cannot be interfered with in second appeal. 
AIR 1952 Cal 253. 


-S. 100 — Finding of fact — Finding that proper¬ 
ty was joint family property — Finding based on 
serious misapprehension of position in law — Finding 
not binding in second appeal. AIR 1951 Cal 320. 

-S. 100 — Reasonable notice — What is — It is a 

question of fact. See T. P. Act (1882), S. 100. AIR 
1951 Cal 269. 


-S. 100 — Second appeal should be heard and 

disposed of as if it were first appeal. See Bilaspur 
(Courts) Order (1949), Para. 34. AIR 1952 HimPra51. 

-S. 100 and O. 41, R. 31 — Perusal of evidence in 

second appeal — High Court can peruse the evidence 
in the case. AIR 1953 Hyd 179. 

-Ss. 100-101 — Malicious prosecution — Malice 

established — Exemplary damages can be awarded— 
Lower appellate Court reducing damages Proper 
legal principle applied - No interference in second 
appeal. See Tort — Malicious prosecution. AIR 19bU 
Ker 264. 

-S. 100 — Who may appeal — Appeal by defen¬ 
dant disclaiming all ‘merest on his own account- 
See Civil P. C. (5 of 1908), S. 90. AIR 19o5 NUC 
(Madb Bha) 3361. 

_S 100 — Gwalior Civil P. C., S. 525 — Second 

appeal on question of fact-Thecase could be heard on 
facts even in second appeal, if the decree of the trial 
Court was reversed by the lower appellate Court. AIR 
1955 NUC (Madh-Bha) 3092. 

_g ioO — Possession — Nature of — Mixed ques¬ 
tion of law and fact - "Possession” under the section 
— Title, interference of, by possession for a period. 
See Evidence Act (1872), S. 110. AIR 1951 Madh-Bha 


_Ss. 100-101 — Second appeal — Question of fact 

— Relationship between parties is a question ot tact. 

AIR 1951 Madh-Bha 48. _ , . 

_§ 100 — Finding of fact — Landlord and tenant 

- Question of genuine need either for residential or 
non-residential purposes is finding of fact In th ® 
absence of illegality or misapprehension on the part 
of Courts below, the finding is not open to challenge 


in second appeal. 1965 Jab L J 905 = AIR I960 
Madh-Pra 207. 


‘ S .\ of appeal under Civil P. C. is not 

curtailed under the provisions of Ss. 31 and 32 of 
Bhopal and Vindhya Pradesh (Courts) Act (41 of 1950). 
See Bhopal and Vindhya Pradesh (Courts) Act (41 of 
1950), S. 31. AIR 1958 Madh-Pra 320. 


—-S. 100 — No allegation that girl was confined 
under circumstances amounting to offence — Issue 
of search warrant not proper. AIR 1958 Madh-Pra 24. 

-Ss. 100-101 — Reference to, on question of fact— 

It is always risky to appeal to precedents on questions 
of fact. See Precedents. AIR 1957 Madh-Pra 174. 

-S. 100 — Finding of fact if can be challenged — 

A finding that the building which was being con¬ 
structed was more than 20ft. in height from the 
ground to the apex of the building is a finding of 
fact not open to challenge. See Workmen’s Compen- 
sation Act (1923), S. 30. AIR 1957 Mtdh-Pra 84. 

——Ss. 100-101 — Question of fact — Interference- 
Question whether plaintiff was heir of J or not held 
was question of fact — Finding of Judge not being 
perverse or obviously wrong, High Court could not 
interfere on revision side. See Provincial Small Cause 
Courts Act (1887), S. 25. AIR 1953 Madh-Pra 242. 

-Ss. 100-101 — Concurrent findings of fact, sup¬ 
ported by sufcficientsevidence, are binding in second 
appeal. (1965) 2 Mad L J 113 = AIR 1906 Mad 130. 

-Ss. 100, 115 = Remand of case — No decree — 

Adverse finding against appellant — Second appeal 
not competent—Revision or miscellaneous appeal may 
lie. See Civil P. C. (5 of 1908), O. 41, R. 23. AIR 1901 
Mad 202. 

-Ss. 100-101,102 — Reliance on inadmissible pre¬ 
sumption — Judgment supported by evidence of facts 
and circumstances — Court will not interfere in 
second appeal. See Evidence Act (1872', S. 167. 
(1991) 1 Mad L J 585 = 1961 Mad L J Cri 300. 

-S. 100 — Suggestion by Law Commission in its 

report, of statutory requirement providing that judge, 
admitting second appeal, should state point of law 
arising for consideration and, in his discretion, order 
appellant to be heard only on those points — Sugges¬ 
tion likely to prove detrimental to efficient adminis¬ 
tration of justice. AIR 1960 Mad 341. 

-Ss. 100-10L - (Industrial Disputes Act (1950), 

S. 7 (1) (a)) — Jurisdiction — Whether substantial 
question of law—A change in the conditions ot 
service should normally be basically a question ot 
fact and not of law. See Industrial Disputes (Appel¬ 
late Tribunal) Act (1950), S. 7 (1) (a). AIR 19 d 0 Mad 
589. 


-Ss. 100-101-Finding of fact- Whether a person 
i workman or not is a question of fact on which 
re can be no appeal. See Workmen’s Compensa- 
n Act (1923), S. 30. AIR 1954 Mad 218. 

-S. 100 — Saperstructure, if building - Question 

fact or law - The question cannot be said to be 

rely a question of fact involving no question of 
v. See Houses and Rents-Madras Buildings (Lease 

d Rent Control) Act (15 of 1940), S. 2 (1). AIR 
54 Mad 149. 

-Ss. 100 . 101 —New plea - Plea by appeUan hat 
pondent being representative of vendor must 
jmed to hold property as trustee for fPPg 1 ™ 1 
idee - Plea neither specifically raised in lo ^ 
art nor in memorandum of appeal— J' 1 ® 
ved. (1965) 2 Mys L J692=AIR 1900 299. 

-S. 100 - Concurrent finding that def^dan^was 
vays willing to perform his part of 11 „ e( j j n 

iding being one of fact # %?S? l e b 53 * (1965)2 
•ond appeal. See T. P. Act (1882), S. 53A. U 

-s L J 229=A1R 1966 Mys 86 . 
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_Sj. 100-101— Objection to admissibility of docu¬ 
ment as secondary evidence in the absence of proof 
either of lots of original or of being entitled to leid 
secondary evidence on grounds mentioned in S. 65, 
Evidence Act, neither raised in trial Quirt nor ia 
memorandum of first appeal — Objection cannot be 
raised in second appeal - Evidence Act (1372j, S. 65. 
(1965) 2 L H 594 (M>s). 

—S. 100 — Appeal-under S. 38, Pioviso of Com¬ 
panies Act (19131—The appeal has to lie treated as 
equivalent to one filed under this section. See Com¬ 
panies Act (1913), S. 38, Proviso. AIR 1956 Nag 20. 


in disposing of appeal. See Income-tar Act (1922), 
S. 33 (4). AIR 1955 Pat 179. 

-Ss. 100-101 — Findings of fact binding in second 

appeal. AIR 1955 NUC (Pat) 3239. 

-S. 100 — New case — Plea that revenue sale was 

premature involves question of fact and cannot be 
raised for first time. AIR 1955 NUC (Pat) 2485. 

-Ss. 100,103—Admission of additional evidence by 

appellate Court — Whether 0.41, R. 27 (l) (b) con¬ 
travenes (Quaere). See Civil P. C. (5 of 1908), 0. 41, 
R. 27 (1) (oj. AIR 1955 NUC (Pat) 1870. 


—S. 100-Question of law— Construction of docu¬ 
ment of title. A question of construction of an instru¬ 
ment of title or of a document which constitutes 
direct foundation of the right claimed is a question 
of law. AIR 1953 Nag 337. 

-S. 100 — Finding of fact. As regards adoption 

finding of two Courts below being agiinst plaintiff 
finding being one of .fact cannot be challenged in 
second appeal. AIR 1953 Nag 19. 

- 7 —S. 100—Finding of fact of lower appellate Court, 
vitiated because it misdirected itself on question of 
law — It is not binding on second appeal. AIR 1952 
Nag 193. 

S. 100 — New plea — Plea of adverse possession 
cannot be raised for first time in second appeal. AIR 
1952 Nag 188. 


— Ss. 100-101—Order of remand passed in exercise 
of inherent powers — No adjudication on rights of 
parties — Order under O. 41. R. 23 not appealable. 
See Civil P. C. (5 of 1903), O. 41, R. 23. AIR 1952 
Pat 437. 

-S. 100 — Finding of fact—Miscondct—The find¬ 
ing though one of fact, is vitiated and the High Court 
would interfere in second appeal. AIR 1952 Pit 435 

-Ss 100-101 — Registered sale deed-Question as 

to when title passes — The intention of the parties as 
to the passing of the title is a question of fact. AIR 
1952 Pat 93. 

-—S. 100 — (Bihar Tenancy Act (1885), S. 153)— 
Question of fact — Representation of family by parti¬ 
cular tenant — See Tenancy Laws — Bihar Tenancy 
Act (8 of 1885), S. 153. AIR 1952 Pat 51. 


—-.s. 100-101 — (Orissa Tenancy Act (1913), 
S. 31-B)— Knowledge of landlord — Finding of fact. 
See Tenancy Laws - Orissa Tenancy Act (B. and O. 
Act 2 of 1913 , S. 3l.B AIR 1954 Orissa 219. 

——S. 100 — New case — The plaintiff cannot bo 
allowed to spring a new case upon the defendants 
«n appeal. AIR 1953 Orissa 105. 

"7 Sj 100 — Defendant setting up oral gift of equity 
ot redemption in written statement — It is not open 
to defendant in second appeal to assert that he had 
absolute title to property. AIR 1953 Orissa 17. 

——S. 100 — Appreciation of evidence by trial Court, 
i he greatest weight should be attached to the trial 
^ourts opiDion because he saw and heard the 
witnesses. AIR 1951 Orissa 291. 

ZT? S R * /\°?' 10 J7 (Inco « me * tax , Act (1922) ’ Ss. 60 (5) 

T-k {3 r c Na J ture of Jurisdiction of High Court 
s usings as to adequacy of consideration 
f | cts r are perverse — High Court cannot 

1965 Pat'1 S 14 InC0me * tax Act ( l922 J* S. 66(5). AIR 

thfl~anTv^~ S ^ C ^j^t ap ~ Maintainability. When 

ag»inst a decree passed one has to go to 

of h i 0 n f A hi; ,tratl0n Act to determine the forum 

a u-J vie * w ’ a ? ec0Dd a PPeal is maintain¬ 
able. See Arbitration Act (1940), S. 17. AIR 1965 Pat 

btrr S f , pi 0 °'^ indiDg °?, fact based 0D evidence - No 

ex ? n“ CB * e T C0 ° d ap P eal * Q the absence of any 
or of law. 16 P L T J 7, Rel. on. 1962 B L J R 258. 

“ 7 --S. 100 — Conclusion arrived at by trial ("nm-h 

abl e S cai““l7:°/i ful a " 0s ‘~ RMsonable and prob- 
—Intprfprp ° « I* R. on advice of counsel 

tion M 6 u 5 bona fide b elief. If is not a ques 

10 me Act made by Amending Act (1948), 


-b$. 100-1U1 — Objection under S. 53-A of T. P 

Act — Cannot be raised for the first time in second 
appeal-See T. P. Act (1832), S 53A. A I R 1951 
Pat 502. 

~—Ss. 100-101 — Question whether there is com¬ 
pleted agreement between parties — Is a question of 
fact — See Civil Procedure Code (5 ot 1908), S. 107 
AIR 1951 Pat 299. ' # 

-S. 100—Custom — Pleading and proof—Personal 

law asserted iD plaint and supported by evidence of 
parties — Concurrent finding of Courts below—Cus¬ 
tom not proved. 

Where the plaintiffs positively asserted in the 
plaint that they were governed by their personal law. 
that assertion was supported by evidence produced 
by them at the trial, the concurrent finding of fact of 
the Courts below was in favour of this assertion and 
the parties being carpenters the initial presumption, 
also was that they were governed by Hindu law : 

Held, that it was dbt proved that the parties were 
governed by custom. AIR 1955 Pepsu 79 (DB). 

-Ss. 100-101—Question of fact cannot be raised in 

5i3=Am lflie Z% L R 735=ILR (1965 ’ 2 Pun| 

S. 100-Finding of fact—Finding as to encroach¬ 
ment upon land is a finding o! fict-Cannot be ques- 
tioned in second appeal. 1965 Cur L J 685 (Punj)= 
68 Pun L R 19l=ILR (1966) 1 p un j 291. 

-Ss. 100-101—New plea—Duty of appellate Court 
-Generally, Appellate authority has to consider 
correctness of order under appeal on existing mate- 

the b * bt o{ Point* actually raised and 
agitated before and determined by slower tribunal- 

„* esb , Ql ^ S *i 0DS of lav Y going to root of controversy 
on admitted or properly established facts, can be 

n t0 ^ e * ra,sed iD discretion of the appellate 
authority, only to promote cause of justice—As such 
new ques ton requiring pleading and evidence cannot 
be permitted to be raised for first time in appeaL- 

° f j bons0 for first in appeal, pleading 

Predecessor-in*interest had, after expiry of 
b l co . m . e statutory tenant - Such statutory 
DOt b0,Q g heritable occupants claiming ad* 
versely to owner of house-Failure to take » h K nU 
before Rent Controller is quite clearly calculated tn 
prejudice the owner and hence it cannot be permitted 
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to he raised in appeal for first time. (1965) 67 Pun 
L R SS". 

_? s , 100-101 — Houses and Rents — Delhi Rent 

Control Act (59 of 1958), S. 39 — Manner of exercise 
of discretion on particular facts does not involve 
substantial question of law especially when it is not 
improper or perverse—No interference in second ap¬ 
peal. (1905) G7 Punj L R 491. 

-S. 100 — Finding of fact given by lower Court- 

Binding on Court of second appeal. (1962) 64 Pun 
L R 825. 

-Ss. 100-101—Error apparent on face of record— 

What amounts to — Error of fact — Does not justify 
interference under Art. 220 of the Constitution — See 
Constitution of India, Art. 226. AIR 1961 Punj 275. 
-S. 100 — Decree for ejectment — Execution pro¬ 
ceedings—Second appeal against — Ss. 96 and 100 do 
not apply. (Delhi Rent Control (Procedure) Rules 
(1947), Rr. 4 and 5) — See Houses and Rents—Delhi 
and Ajmer Merwara Rent Control Act (19 of 1947), 
S. 14. AIR I960 Pnnj 639. 

_s. 100 — Finding of fact by Single Judge—Find¬ 
ing considered erroneous by Letters Patent Bench- 
Bench can reverse the finding. See Letters Patent 
(Punjab), Cl. 10. AIR i960 Punj 573. 

_Ss. 100-101 — Right of appeal when accrues — 

Right of appeal accrues at the time of the suit — See 
Pepsu Union Judicature Ordinance (10 of 120o B.K.), 
S. 49 (2). AIR 1959 Punj 123. 

_g 100 —Finding as to when marriage took place 

is one of fact. AIR 1953 Punj 191. 

_S 100 — (Specific Relief Act (1S77), S. 42)—De¬ 
claratory suit by collateral in respect of non-ances- 
tral nroDertv of Hindu owner during latter’s lifetime 
-Is not mafntainable-See Specific Relief Act (1877), 

S. 42. AIR 1952 Punj 387. 

_S 100 -Question of fact — Ratification is a ques¬ 
tion of fact—See Arbitration Act (1940), S. 39. AIR 
1952 Punj 240. 

_ S. 100—Order deciding question between parties 

and relating to execution of order under Ss. 10, 13, 
15 of Punjab Urban Rent Restriction Act (6 of 1947) 
— Appeal and second appeal are maintainable-bee 
Houses and Rents - Punjab Urban Rent Restriction 

Act (0 of 1947), S. 10. AIR 1952 Punj 159. 

_c 100 — Execution — Second appeal—When no 

second appeal lay from the original matter under 
S, 13 of East Punjab Urban Rent Restriction Act (3 
1949) no second appeal would lie in execution of t 
order passed under that section - See East Pun ab 

Urban Rent Restriction Act (3 of 1949), S. 13. A 

1951 Punj 346. . , r * 

-S. 100 - Defendant conceding w* 1 ®"?* 9T. 

that land in suit was non-ancestral in han( K? ‘ 

ceased qua defendant - Defendant 

that point in second appeal. AIB 1951 ran 

A=.i. = 

lion of the Court and the ^reto^wheTit has not 
ITS 1 o e h!^e been exercised arbitrarily or 

S’ 0, 3 secondary evidence 

S "ee Crvil Proeeffi Code (5 of 1908). S. 90. A I B 

1951 S F 100 -Tbe question whether a particular village 

-recognised sub-divisions is a question of 

comprises recogm cha n e ngein second appeal. 

punfab Pre-empHon Act (l*of 1913), S. 15 (c). 
AIR 1951 Punj 182. 


-Ss. 100-101—Finding of fact—Finding supported 

by evidence on record cannot be interfered with in 
second apoeal. 1965 Raj L W 346 = ILR (1963) 15 
Raj 1035= AIR 1960 Raj 229. 

-Ss. 100-101—Finding of fact supported by evi¬ 
dence— Finding cannot be challenged in second 
appeal. 1905 Raj L W 523. 

—— Ss. 100-101—Time at which right of appeal 
vests in the litigant — The right of appeal vests on 
the date of institution of suit. See Civil Procedure 
Code (5 of 1908), S. 90. AIR 1955 NUC (Raj) 1633. 

-S. 100—Drawing of presumption is not obligatory. 

See Evidence Act (1872), S. 90. 1953 Raj L W 153. 

-Ss. 100-101 — Questions whether certain right, 

for being acquired as an easement, has been enjoyed 
for the statutory period and as of right are questions 
of fact — It is not proper to allow plea based on 
easement being made out in second appeal for first 
time. AIR 1953 Sau 39 (c). 

-S. 100 Finding of fact. In second appeal the 

concurrent finding on a simple questioned fact 
cannot be allowed to be canvassed. AIR 1954 Trav* 
Co 473 (FB). 

-Ss. 100,101-Entertainment of appeal in non- 

appealable matter — Right of second appeal—If by a 
wrong assumption of jurisdiction a Court entertains 
an appeal in a non-appealable matter, the party 
aggrieved by the decision has a right of further 
appeal. AIR 1954 Trav-Co 118. 

-S. 100-A right of appeal provided by the Civil 

P. C. is a vested right that could not be defeated by 
subsequent legislation, .See Travancore-Cochin High 
Court (Amendment) Act (1 of 1952), S. lo (4). AIR 
1953 Trav-Co 53. 

_S. 100 —Time-barred appeal — Refusal to extend 

time - Appeal dismissed but decree not drawni up - 

Revision — Competency —Conversion to apoeal—An 

appeal is competent. See Civil P. C. (5 of ). 
O. 41, R. 1. AIR 1959.Tripura 6 
— S 102 —Compromise decree declaring rights or 
parties - Plaintiff getting right to recover amountof 
money from defendant-Suit to recover such amount 

SSSXS aSKBt Mans* “■ 

_S 102-Small Cause suit tried as ordinary suit by 

Court’ having small cause jurisdiction — Nature■ of 

-FfSsKSSiiaS 

sSi-wSKii Wsks a 

(1887), S. 15. AIR 1956 Punj 233. 

# _.Ss. 102, 115 - Suit, meaning of - Execution 

’ Pr The Cd te D rm‘ suit in S. 102 includes execution pro- 
ceedings so that if no second appeal layRomthe 
decree, then no second appeal would also lie again 
an order passed in execution. The appeal can, h - 

ever.be treated as a revision application. AIR 19o3 

S —S 104-Order by District Judge-Appeal ^gainst 

See Companies Act (1913), S. 202. 1956 Cn L J 
369 = AIR 1956 All 222. 

-S. 104-Order refusing to grant Ac t 

tenance is not appealable. See Hindu 

(1955), S. 24. AIR 1960 Andh Fra 30. Money . 

-S. 104-Order under S. 24 of®eS-The order 

Lenders Act (1947) - If deciLaws-Bom- 
is a decree, and is appealable. See Debt L s§ 2 4. 
bay Money-Lenders Act, 1940 (ui oi * 

AIR 1960 Bom 334. 
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—S. 104—“Under any law for the time being in 
force” — Meaning of — Order under S. 24 of the 
Marriage Act — No appeal lies. See Hindu Marriage 
Act (1955), S. 28. AIR 1960 Bom 315. 

—-Ss. 104. 96, 100, 101 and 109-Non-payment of 
penalty — Institution of appeal — Tf barred—Letters 
Patent (Bombay), Clause 15 —Income-tax Act (1922), 
S. 30 (1) — Non-payment does not affect the right of 
appeal at all but affects merely tbe hearing and final 
disposal of the appeal. See Income-tar Act (1922), 
S. 30 (1). AIR 1958 Bom 341. 

-S. 104—Right of appeal — Order undar S. 170 of 

the Companies Act (1913) winding up petition after 
bearing it on merits—The order is appealable. See 
Companies Act (1913), S. 202. AIR 1955 Bom 355. 

——'S. 104—Restoration applicationrrejected—Appeal 
allowed—Revision held not maintainable. See Civil 
Procedure Code (5 of 1908), O. 11, R. 21. AIR 1935 
NUC (Madh Bha) 60. 

——Sj. 104, 90—Appeal by person not party to suit— 
Ordinarily leave to appeal should be granted to 
persons who, though not parties to the proceeding 
would be bound by the decree or judgment in that 
proceeding and who would be precluded from attack¬ 
ing its correctness in other proceedings. See Letters 
Patent (Madras), Cl. 15. AIR 1953 Mad 485. 

—S. 104—(Letters Patent (Nag), Cl. 10)-Refusal to 
review — Appeal—The bar against appeals contained 
»n C. P. C. does not extend to Letters Patent. See 
Letters Patent (Nag), Cl. 10. AIR 1950 Nag 215. 

—104—Dismissal of execution case for non- 
production of succession certificate.by heirs of decree- 
holder amounts to dismissal of case for default — 
Dismissal order would not be decree. Dismissal-order 
not being within purview of S. 104 and O. 43, R. 1 
would not be appealable order too — Appeal would 
not lie against dismissal-order and revision against 
order would be competent. See Civil P. C. (1908). 

S. 2(2) (b). ILR( 1905) Cut 823. * ’’ 

S. 105 (1)—“Party failed to appeal 1 ’—Pleader 
present on the day of hearing—Effect on decree passed 
-Proper remedy—The proper remedy is by way of 
a “ a PP* a , u “ d D er ’ his section. See Civil Procedure 

£u.‘*B SnoC 1 U',85 E 0 ,PU ,A!khabad) ' °- 9| 

—Si. 105, 2 (2)—Representative suit under 0.1, 
R. 8-Death of plaintiff — No abatement — Applica- 
tion by legal representative for substitution as plain- 

V" Ll “ ,l t al J 0Q -Dismissal — Order declaring suit 
to have abated — Amounts to decree — Legal repro¬ 
of 1 ™. competent to file appeal against decree 
challenging propriety of order dismissing his applica- 
tion. See Civil P. C. (1908), S. 2 (2). AIR 1905 Ker 

^ 955 ?s“sim aS fSncultural Income-Tax Act (5 

k 31 7 J nterI °c“tary orders -Order of 

ESS nJ* ap P el ' ale ^istant Commissioner on some 
items only - Order is Interlocutory - No appeal by 

ag V nst r0mand — Subsequent appeal by 

Ute^ibunai nSt F VISed f? r<ler of assess ment to Appel- 
oftnflk j i “ E / en correctness of the items 
confirmed in earlier appeal can be canvassed See 
Agricultural Income Tax Act (5 of 1955) 

S * 31 (2). ILR (1905) 2 Mad 397 (DB). ' ° 5) ‘ 

Wh L° n “1 °\ 23 r ^rtgage decree - 

i Decree set aside and case remanded fnr 

Hhfi! a p C0r ^ n 8 *o law—Second appeal—Dismissal 

wMch gh , u ?,M Dg ^ Hon ? “ » ■£??; 

dlsmhsincr disp 5 sed hy «■> ^urt - The order 
direction^ given by the^thV^^f wit ^ ** 

55S open'to ^he 

tinottoJZZl&itZ 110, ‘ h0S6 


-S. 105 (2) — Appeal against remand order — 

Remand carried out — Right of appeal and pending 
appeal not affected. See Civil P. C. (5 of 1908), O. 41, 
R. 23. AIR 1951 Mad 218. 

-Ss. 105, 115 —Revision against order allowing 

amendment of plaint — No revision is maintainable 
against an order allowing amendment of the plaint — 
The order can be challenged in an appeal under S. 105,. 
from a decree that would be finally passed in the case. 
See Civil P. C. (5 of 1908), S. 115. AIR 1955 N U C 
(Raj) 1894, 

-S. 106 — (Kerala Civil Courts Act (Presidents 

Act 1 of 1957), S. 13 (2))—Sale of property in execu¬ 
tion of decree passed by District Court—District Court 
transferringjudgraent-debtor’s application under 0.21, 

R. 90 of the Code to Sub-ordinate Judge’s Court — 
Application allowed by Sub-ordinate Judge-District 
Court and not High Court can entertain appeal 
against order. See Kerala Civil Courts Act (1957), 

S. 13 (2). AIR 1964 Ker 37. 

"—S. 107 — Power of appellate Court is discre¬ 
tionary matter — Suit for injunction — Discretion of 
trial Court in refusing temporary injunction not 
based on mistake of facts — Interference by aopellate 
Court. See Civil P. C. (1908), S. 115. ILR (1965) 2 All 
71» 

-—S. 107 — (Industrial Disputes Act, S. 7 (1) (a)) — 
Powers of Appellate Tribunal — Consideration of 
questions of facts — A person whether is a workman 
or is dismissed wrongfully are questions of fact and 
can be considered by the Labour Appellate Tribunal. 
See Industrial Disputes (Appellate Tribunal) \ct 
(1950), S. 7 (I) (a). AIR 1956 All 491. ' ' 

“—8. 107 — Raising of new case in second appeal — 
Cannot be allowed. See Civil P. C. (5 of 1908), S. 100 
and O. 41, R. 1. AIR 1955 N U C ( \11) 2770. 

•- s - 107 — Appeal — Insufficiently stamped 

memo of appeal — Extension of time to pay deficit — 
An appellate Court, including H»gh Court, has the 
same powers in respect of plaints. It will follow the 
same procedure as a trial Court would have done and 

grant time for miking good the deficiency. But that 
does not mean that a memo of appeal shall be treated 

AU e S?(FB) e Cm P ’ C ' (19U8,f °' 7 ’ R * 11 ‘ AIR 1951 

TTT. 5, 1 .? 7 r Merest for period of pendency of suit. 
Ordinarily interest pendente life should not be refus 
/ or sufficient reasons. See Civil P. C. (5 of 
1908), S. 34. AIR 1903 Andh Pra 353, 

i^7 S ' wli ~ Q ?? tions , of la " and fact - Admissible 
lity - Waiver of formal proof by party against whom 

evidence tendered-ObJections to secondary evidence 

cannot be allowed at appellate stage - Question of 

proof is question of procedure and can be waived_ 

Question of relevancy of document however is a 

question of law and can be raised in appeal Sr« 

Evidence Act (1872), S. 04. (1963) 2 Andh W R 307 

—-Ss. 107 (2). 2 (2), 104 (2), O. 7, R. 11 _ Civil 
Misc. Appeal refected as incompetent-Order amounts 

“ lcTS si 

Eti ssscasi ss js 

— Non-fulfilment of condition involving question of 
fact —Grant of protection improper. See Tenancy 
Laws Assam Non-Agricultural Urban Areas Ten 
ancy Act (12 of 1955), S. 5. ILR (1964) 16 Assam 

~ necessary 

Z !mAffiMBS & lit CoaStituHoa of I“dia, 
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Cl. 12, Letters Patent and the Court or Couits which 
mav hear appeals from that decree. See Decrees and 
Orders Validating Act (1936), S. 2. AIK 1955 N U C 
(Cali 2930. 

-S. 107 — Local inspection by appellate Court — 

Elfect on hearing of appeal — Held, that the local 
inspection by the appellate Court did not in any way 
vitiate the hearing of appeal. See Houses and Rents 

— West Bengal Premises Rent Control (Temporary 
Provisions) Act (17 of 1959), S. 32 (3). AIR 1953 Cal 
126. 

-S. 107 — Powers of Appellate Court are the same 

as that of the trial Court — Appellate Court can 
extend the time granted by trial Court for payment of 
deposit. See Jammu and Kashmir Right of Prior Pur¬ 
chase of Property Act (2 of 1993 Smt.) S. 2L (4). AIR 
1964 J and K 54. 

-S. 107 — Withdrawal in appeal — Formal defect 

— Sufficient grounds — An appellate Court can allow 
withdrawal from a suit. See Civil P. C. (5 of 1908), 
S. 92. AIR 1952 Kutch 94. 

-S. 107 — Remand under inherent power — No 

appeal lies. See Civil P. C. (5 of 1908), S. 151. AIK 
1953 Madh-Bha 16. 

-S. 107 — Order under S. 47 (2) converting appli¬ 
cation into suit — Order passed after proper exercise 
of jurisdiction — Order cannot be interfered with in 
appeal by considering propriety of order on merits of 
the case. See Civil P. C. (5 of 1908), S. 4/ (2). (1965) 
2 Mad L J 548 = AIK I960 Mad 308. 

_S 107 — Inference from facts raises a question 

of law. (1963) 14 S T C 947 (Mad) (DB). 

_S. 107 (2) — Power of appellate Court to refer to 

arbitration — Appellate Court can refer disputes for 
the decision of arbitration. An appeal has always 
been held to be continuation of the original suit. See 
Arbitration Act (1940), S. 2 (c). AIR 1955 Mad 693. 

_S 107 — Appeal by election petitioner against 

order’ of Tribunal in election petition - Application 
by appellant for withdrawal of appeal - Withdrawal 
of appeal amounts to withdrawal of election petition 

— Order 23, K. 1 of the Code will not apply - Pro¬ 
cedure under Ss. 109 & 110 will have to be applied 

-Matter involving question ol ~J.V 
appropriate forum. See Repwwntationt of the People 

Act (1951), S. 110A. AIR I9§2 Orissa 177 

_S 107 — Power of Municipal Council to reduce 

tax under S. 150 — Can be exercised by Appellate 

authority under S. 153. , S « c*? 

Municipal Act (23 of .1950), IS. 15M19S2) *» <^ 
L T 414 = (1962) 4 Orissa J D 200 — 1 East L H 

!_Ss 107, 100 — Conclusion arrived at by trial 

Court without closely reading evidence — Firitap¬ 
pellate Court without going through eTideoce .ccept- 
ing trial Court’fl conclusion - Case liable to ne re 

m it d is d not open to the second appellate Court to 

assess the tot appellate Court' 

Bu r t e ft ^ wholly within the jurisdiction of the second 
appellate Court to examine it the first appellate^Court 
keeps itself within its bounds and applies its mind 

properly and comes to ^ Court exercises its 

Kdi i on properlyveshxMn law under S 107. 

Hence where the trial Court did not closely read 
the^evkfence and the 

a asst'gg; 1,3. w: 

° n SC Tpi7n f'hefi'rsf appellate Court to go through 
the'enUte eddeuce carSully after hearing,heparHe^. 
(1902) 2 O J D 269 = 1 Fac L R 177 - Lut l 

50G. 


-S. 107—Finding based on document admitted on 

record without objection in trial Court — No inter, 
ference in appeal on ground that mode of proof was 
irregular or insufficient. See Civil P. C. (5 of 1908), 
Ss. 100-101. AIR 1965 Pat 73. 

-S. 107 (2) — Appeal from preliminary decree in 

partition suit — Death of one of appellants pending 
appeal—Legal representatives not brought on record 
within time—Appeal abates against heirs of deceased 
—O. 22, R. 3 does not apply — Legal representatives 
cannot be mado parties. See Civil P. C. (5 of 1908), 

O. 22, R. 3. AIR 1961 Pat 178. 

-S. 107 — Pauper plaintiff partly succeeding and 

partly failing — There is no provision in the Code 
which in terms applies in such a case. See Civil 

P. C. (5 of 1908), S. 35. AIR 1959 Pat 384. 

-S. 107; O. 41, R. 1 — Question whether there is 

completed agreement between parties is a question of 
fact. AIR 1951 Pat 299. 

_S. 107 — Record of compromise and dismissal of 

suit on application by defendant — Plaintiff not dis¬ 
puting factum of compromise as distinguished from 
its validity and not inviting Court to frame issue on 
that point — Plaintiff cannot dispute factum of com¬ 
promise in appeal against decree. See Civil P* C. 
(5 of 1908), S. 96. AIR 1963 Raj 63. 

-—S. 107 -Leave to sue -Appellate C mrt can grant. 
See Civil P. C. (5 of 1908), S. 20 (b). A I R 1961 Raj 
187. 

-S. 107 - Relief under S. 24 of Hindu Marriage 

Ac 1 , for temporary alimony granted during pendency 
of suit enures during pendency of suit only — Appeal 
against decision of trial Court in suit — Appellant 
must file fresh application under S. 24 of the M irriag 
Act read with S. 107 Civil P. C. See Hindu Marriage 

Act (1955), S. 24. AIR 1961 Raj 51. 

S. 107 - ‘ Suit” and “Court” - Meaning of-An 
appellate Court should be considered to be a Y° ,irt 
within the definition of S. 2 (c) of the Arbitral 
Act (1940), and the term "suit” should be construed 
as including an appeal within S. 21 of the said 
See Arbitration Act (1940), S. 21. AIR 1957 Raj 278. 

-S. 107 - Power to stay execution - Though no 

order of stay of execution can be made under . » 

R. 5 yet an order of stay of execution ^an be mad 
under S. 107 read with O. 21 R.26. See Civil P. C. 
(5 of 1908), O. 41. R. 5. AIR 1956 Fai 49. 

-S. 107 and O. 21, R. 26 - Stay of execution 

Power of appellate Court. f , 

It is open to the High Court to allow stay of the 
execution during the pendency of the appeil. A i n 
1955 NUC (Raj) 4660. _ , . 

—S. 109 —Certificate of fitness—The mere fact that 
the question involved is of considerabJe public 
!mnortance is not sufficient to warrant in granting 
S C ; ;,. 133 (1) (o) ol the Constitution 

when there i, no substantial question of awl,wolved 
See Cinstitution of India, Art. 133 (l) (c). a 

Aim C c r io9 — No right of appeal unless rights of par- 
^7 a S re Anally determined. See Constitution of India, 

Art ' "orfiT- The question whether de- 

feSSspsS 

India, Art. 133. AIR 1953 Aimer 51. 

~_c io9 — Application for certificate under 

§ilS§ 

Constitution of India, Art. 133 (ij. Ain 
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there are three conditions to be satisBed — Condi¬ 
tions stated. See Constitution of India, Art. 133. 
AIR 1950 All 457 (FB). 

_S. 109—Power of High Court to grant leave. See 

Constitution of India, Art. 133. AIR 1956 All 321. 

—S. 109—Right of appeal in criminal matters;held is 
restricted. See Constitution of India, Art. 134 (l){c). 
1957 Cri L J 1213=AIR 1957 Andh Pra 87L. 

-S. 109 — “Judgment, decree or final order" — 

Appeal from Judgment in revision — The Judgment in 
the Civil Revision Petition was a final order within the 
meaning of Art. 133 of the Constitution. See Constitu- 
tution of India, Art. 133 (I). AIR 1957 Andh Pra 
538. 

-S. 109 — “Judgment or final order” — Order in 

appeal against order directing appointment of recei¬ 
ver—The order is neither a Judgment nor a final order 
within the meaning of Art. 133 (1) and no appeal 
lies to Supreme Court. See Constitution of India, 
Art. 133 (1). AIR 1956 Andhra 159. 

-S. 109—Final order—An order can be held to be 

final only if it finally disposes of the rights of the par¬ 
ties in the suit or proceedings. See Constitution of 
India, Art. 133 (1). AIR 1956 Andhra 126. 


dity — Fitness of case for appeal. See Constitution of 
India, Art. 133. AIR 1956 Him Pra 25. 

-Ss. 109 and 110—Value of subject-matter. 

As the value of the subject-matter was not Rs. 20,000 
or upwards the case was not covered by S. 109(a) 
or (b). AIR 1954 Him Pra 81. 

-S. 109(c) — Certificate as to fitness — As it was a 

case of public importance affecting the litigants of the 
State of Himachal Pradesh, the case should be certi¬ 
fied as fit for appeal to the Supreme Court. See 
Constitution of India, Art. 133(l)(e). AIR 1952 Him 
Pra 14. 

-S. 109—Order of High Court on a reference under 

S. 82 of Hyderabad Income-tax Act — Appeal — A 
“Judgment” on a reference under S. 82, Hyderabad 
Income-tax Act is not meant as a “Judgment, decree 
or-final order” within the meaning of Arts. 132 or 
133. Hence an appeal is fit to be dismissed in the 
instant case. See Constitution of India, Art. 132, AIR 
1956 Hyd 136. 

—S. 109—Certificate under Art. 133(l)(b) of the 
Constitution when cannot be granted. See Constitu¬ 
tion of India, Art. 133 (I) (a) and (b). A I R 1955 
Hyd 209. 


-—-S. 109—Final order—An order remanding an ap¬ 
plication for execution of decree for possession to 
the lower Court, to be disposed of according to law 
is not a “final order”. See Constitution of India, 
Art. 133. AIR 1951 Assam 73. 

—-Ss. 109, 90, 100, 101 and 104—Non-payment of 
penalty—Institution of appeal — If barred — Letters 
Patent (Bombay), Clause 15—Income-tax Act (1922), 
S. 30 (1) — Non-payment does not affect the right of 
appeal at all but affects merely the hearing and final 
disposal of the appeal. See Income-tax Act (1922), 

S. 30(1). AIR 1958 Bom 345. 

•■^S, 109—Reference to High Court in income-tax 
proceedings—Decision under Income-tax Act, S. 66 is 
not ‘Judgment”. See Constitution of India, Art. 133 (1). 
AIR 1952 Bom 479, 

189—Appeal to High Court from decision of 
Election Tribunal under S. 110-A, Representation of 
the People Act—Is a “civil proceeding”. See Consti¬ 
tution of India, Art. 133(1). AIR 1963 Cal 364. 

——S. 109—Judgment or final order — Test is final 
determination of proceeding-Order for retrial is not 

a » g To e ?/ t ^ 0r ,n fi i ) « aI , 0r ^ er - See Constitution of India, 
Art. 134(1). 1962 (1) Cri L J 321=AIR 1902 Cal 417. 

—Ss. 109, 110—Right to appeal—Sections 109, 110 
lay down in what cases an appeal shall lie. An appeal 

mi.!i S 1 llprein l e .P° urt tr0 , m 8 Judgment, decree, order 
passed in a civil proceeding is an appeal under the 

Cal 296 Cooslitution oi India » Art. 133. AIR 1958 


---5.109-Leave to appeal from revisional Judgment 
of High Court - Limitation - Date of signing cost- 

AIR 6 1953 Cai 6 13 * ^ LimUation Act ( 1908 >« A* 1 - l79 * 

•—-S, 109—Substantial question of law — Certificate 
to 5n n rr, W , hether th ° ? leadin 8 s as drafted amounted 
dr IE S ?° n n0t is ? ota P° int <>* 8'oat Public 

.ssarisw fiftsygi 

order-Order of remand-An ordi. 

M issfszx feta; jjg 

AiB r i95IC«| m° Constilu,ioa of India - Act. 133(1), 

10 < ?"' CerH fi ca te of fitness—Principle of natural 

5 238 ~pl U n P f oK B m 01 ! ? f M“ nloi P*l Committee under 
' ru‘ Municipal Act, without' notice-Vali- 

[Vol. 14.] (Suppl.) Fn. D. 85. " ‘ 


-S. 109—"Decree”—Preliminary decree—Finality 

of order—Appeal to Supreme Court—Under Art. 133 
of the Constitution, a preliminary decree as well as a 
final decree is appealable. The word “decree” which 
occurs in that Article and S. 109, Civil P. C., is not 
qualified by the words “preliminary” or “final”. See 
Constitution of India, Art. 133. AIR 1956 Madh 
Bha 151. 

-S. 109—Certificate of fitness for appeal to the 

Supreme Court under Art. 134 (1) (c) of the Constitu¬ 
tion-Necessary conditions. See Constitution of India, 
Art. 134(l)(c). 1956 Cri L J 69 = A I R 1956 Madh 
Bha 20. 

-—S. 109—Substantial question of law—Decision of 
single Judge in revision — Appeal—Maintainability— 
The question whether on the language of S. 23, 
Madhya Bharat High Court of Judicature Act, an 
appeal can lie to a Division Bench against decision 
of single Judge in revision under S. 115 of the Code 
is not a substantial question of law, within the 
meaning of Art. 133(c). See Constitution oi India, 

Art. 133 (c). AIR 1955 Madh Bha 60. 

• 

-S. 109—Application under S. 66(2) of Income- 

tax Act (1922) — Dismissal of — Appeal to Supreme 
Court — Maintainability — No appeal lies to Supreme 
Court. See Income-tax Act (1922), S. 66(2). AIR 1985 
Mad 624. 

“—S. 109(c)—Certificate of fitness under Art. 134 
(l)(o) of the Constitution — Considerations involved 
are the same as those under S. 109(c), Civil P. C. See 
Constitution of India, Art. 134(1)(c). AIR 1953 
Mad 60. 

-— >s -109—Application for leave to appeal toFederal 
Court filed before commencement of Constitution- 
Appeal lies to Supreme Court even if value Is below 
Rs. 20,000. See Constitution of India, Art. 133. AIR 
1951 Mad 251. 

Constitution and S. 109 
^ Art 133(l)(a) is wider in scope than 
S. 109(a) under which right of appeal is restricted to 
a judgment, decree or final order passed on appeal. See 
Constitution of India, Art. 133. AIR 1955 Nag 287. 

-S. 109 (c) — Certificate of fitness for leave to 

appeal-The interest of the joint family members 
could not be extinguished by execution of a mere 
personal decree against the ex-Thikadar and there- 
tore, it was not a fit case where leave could be 
granted; nor was it a oase where any substantial 
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—S. 109—Judgment written by judge on retire, 
ment pronounced by successor — Successor not 
debarred from hearing appeal against the judgment 
in the capacity of appellate Court. See Bengal Agra 
and Assam Civil Courts Act (1887), S. 38(2). AIR 
1953 Orissa 298. 


# —S. 109 and S. 2 (2)—Decree—Each matter de¬ 
cided in a suit cannot constitute a separate decree. 
See Constitution of India, Art. 133(1). AIR 1956 Pat 
325 (FB). 

-S. 109 — Civil proceeding — (Income-tax Act 

(1922), S. 23)—Final Order — The proceedings were 
renenue proceedings, and as the order finally deter¬ 
mined the rights of the assessees t3 obtain writs, it 
was a final order within the meaning of Art. 133 (1) 
of the Constitution. See Constitution of India, 
Art. 133 (1). AIR 1956 Pat 175. 

-Ss. 109, 110—Question involving right of public 

servant to sue State for arrears of salary — Leave to 
appeal to Federal Court. AIR 1951 Pat 439 (1). 

£-Ss. 109, 110—Certificate of fitness— Difference 

ot opinion on interpretation of S. 5 (2) (a) (v), Bihar 
Sales Tax Act — Leave to appeal to the Supreme 
Court should be given. See Constitution of India, 
Ait. 133 (1) (c). AIR 1951 Pat 29 (FB). 

-S. 109 (c) — Interlocutory order — Certificate of 

fitness—As the matter was not of great public private 
importance, the case was not fit for granting leave 
to appeal under S. 109 (c). AIR 1951 Punj 412. 

-Ss. 109, 110 — Appreciation of approver’s evi¬ 
dence by High Court. Placing reliance upon the 
approver’s evidence is hardly a matter that could be 
made the subject of an appeal to the Supreme Court. 
See Constitution ot India, Ait. 132. AJR 1951 Trav 
Co 45. 

• -S. 110—Supreme Court appeal — Court.fee — 

Single petition under Art. 22b ot Constitution chal¬ 
lenging various assessment orders — Appeal to 
Supreme Court—Court-fee. 


The case originated out of one petition under 
Art. 220 of the Constitution challenging the validity 
of various assessment orders. There was only one 
proceeding and it could not be said that there were 
as many proceedings as there were assessment orders 
for the petitioner had by a single petition challenged 
them all together. 

Held, that when an appeal was taken to the 
Supreme Court from the judgment ot the High Court 
in such a petition, it was impossible to contend that 
there were more appeals than one. Therefore, the 
appellant before the Supreme Court was liable only 
to pay one set of court-fee and other charges as in a 
single appeal. Lajwanti Sial’s case, Petition tor 
Special Leave No. 673 of 1959 and Kishinchand 
Chellaram’s Case, Civil Appeals Nos. 462 to 465 of 
19t0. Distinguished. Chandra Bhan Gosain v. State 
of Orissa, (1963) 50 I T R 195=(l963) 2 S C J 713= 
11908) a I T J 467 = 1964 S C D 415 = (1963) 14 
S T C 918=(1963) 2 S C W R 342= 30 Cut L T 261 
=(1964) 2 S C R 879= (1963) 2 Ker L R 207 = AIR 
1967 SC 767. 

4 %_Ss. 110 13), 34, 35 — Constitution of India, 

Art 133 ( 1 )— Decree of affirmance— Appellate decree 
confirming trial Court decision but making variation 
in regard to order as to Costs - Character of decree 
is not affected- Appellate decree is one of affirmance 
— Appellate decree however making variation in res¬ 
pect of award of interest before date of decree - 
Character ot appellate decree is affected and it is a 
decree of variance - In former case matter of cost is 
a matter of discretion but order for interest forms 
part ot dispute and variation in regard to it forms 
integrant part of decision. AIR 1961 b L 17yo. 

_S HO (3) — Constitution of India, Art. 133 (1) 

Appellate Court making variation in decision ot 


trial court either because of concession in that behalf 
or consent of parties — Variation does not affect 
character of a ppellate decree - Principle of affirm, 
ance on which provision rests postulates either affirm¬ 
ance or variation by appeal Court as an order of 
adjudication and that necessarily means decision of 
appeal Court on merits. AIR 1961 S C 1795. 

-S. 110—Substantial question of law — Where the 

question is of great public importance but there is no 
divergence of views among High Courts, it cannot 
be held that a substantial question of law is involved. 
See Constitution of India, Art. 133 (1) (c). AIR 1956 
Ajmer 71. 

•-S. 110 — Application for certificate under 

Art. 133 (1) of the Constitution — Prayer — Prayer 
must state specific provision under which certificate 
is asked for — Prayer in general terms not sufficient. 
See Constitution ot India, Art. 133 (1). AIR 1959 All 
572 (FB). 

—S. 110— Suit instituted in .1940 — Valuation of 
subject-matter of appeal more than Rs. 10,000/- but 
less than Rs. 20,000/-— Question of vested right of 
appeal — No vested right of appeal — No appeal lay 
as of right to the Supreme Court. See Constitution of 
India, Art. 133. AIR 1956 All 638. 


-S. 110—"Substantial question of law” — Meaning 

of — The words 'substantial question of law” must 
be given the same meaning under S. 7 (1) (a), Indus¬ 
trial Disputes (Appellate Tripunal) Act (1950). 
S. 7(1) (a) as is given under S. 110 of Civil P. C. 
See Industrial Disputes (Appellate Tribunal) Act 
(1950), S. 7 (1) (a). AIR 1956 All 491. 

-S. 110—Claim for share not involving partition— 

Question is not one with respect to whole property. 
See Constitution of India, Art. 133. AIR 1958 All 

321. 


-S. 110 — Decree of variance — A decree of vari¬ 
ance must be one where there is variation in the 
substantive relief in respect of the whole or part of 
party’s claim. See Constitution of India, Art. 133(l)(b). 
AIR 1955 All 680. 

•-S. 110 — ‘‘Judgment, decree or final order ap¬ 

pealed from”—Meaning. It means not in entirety but 
that part of the judgment, decree or final order ,of 
the High Court which is the subject-matter of the 
proposed appeal. See Constitution of India, Art. 133. 
AIR 1952 All 942 (FB). 

-Ss. 110,109—Reference under S. 60, Income-tax 

Act — Decision on, is not judgment within the mean¬ 
ing of Art. 133 of the Constitution—Neither Art. 133 
nor Ss. 109 and 110 of Civil P. C. will apply- 
S. 60. A(2), Income-tax Act is applicable in such cases. 
See Constitution of India f Art. 133. AIR 1962 Andb 
Pra 391. 

_S. 110 — Leave to appeal — A person desiring to 

appeal to the Supreme Court under the Constitution 
in a civil matter must simultaneously make his appeal 
under the Civil P. C. See Constitution iof India, 
Art. 133. AIR 1958 Cal 290. 

-S. 110 — Subject-matter of dispute - Does not 

mean the property or the matter to which the dis¬ 
pute relates but means the matter over which the 
parties are in disagreement. See Constitution oi India, 
Art. 133 (1) (a). AIR 1955 NUC (Cal) 4509. 

_S. 110 — “Amount or value of subject-matter in 

appeal”.—Means the amount or value of the subject- 
matter of all disputes between the parties. See Consti¬ 
tution of India, Art. 133 (1). AIR 1953 Cal 509. 

-S. 110—Substantial question ot law-The arrange¬ 
ments made by the parties whether would be binding 
on the plaintiff is a substantial question of law- Sea 
Constitution of India, Art. 133 (b). AIR 1953 Cal 2M. 

-S. 110-Value of subject-matter oHispute-ln 

dispute was whehter or not the plaintiff was entitled 
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stitution must be interpreted in the same manner as 
it was done in S. 110, Civil P. C. — See Constitution 
of India, Art. 132. AIR 1951 Pepsu 61. 

-S. 110 — Suit instituted before Constitution — 

Vested right of appeal — Effect of coming into force 
of Constitution — In regard to a judgment which is 
passed after the Constitution came into force the 
appeal is governed by Art. 133(1) (a) and not by 

S. 110 of the Code — See Constitution of India, 
Art. 133 (1). AIR 1956 Punj 22S. 

-S. 110 — Substsntial question of law — Question 

as to special agricultural custom — No substantial 
question of law involved in the case for purposes of 
S. 110, even though the custom may be at variance 
with the general custom on the question. AIR 1951 
Punj 293. 

-S. 110 — Constitution of India, Art. 133 (1) — 

Difference between — Clauses of Article are indepen. 
dent entities — Interpretation — Earlier decisions 
under S. 110 — Use of — Each clause in Art. 133 (1) 
is marked separately and begins with “that”, and 
stand as independent entity and not as an alterna¬ 
tive to any portion of the next preceding clause. 
Therefore, many of the observations in the earlier 
judgments, must be read subject to this vital differ¬ 
ence.- See Constitution of India, Art. 133 (1). AIR 
1956 Raj 169. 

_S. 110 — Certificate of fitness — Appreciation of 

approver’s evidence by High Court — The question 
whether the High Court went wrong in placing 
reliance upon the approver’s evidence is hardly a 
matter that could be made the subject-matter of an 
appeal to the Supreme Court — See Constitution of 
India, Art. 132. AIR 1951 Trav-Co 45. 

_S. 110 —Person over 60 years if disqualified from 

holding office as Judge —There is nothing in the 
High Court Act or in the Indian Constitution to 
indicate that a person who is qualified and fit to hold 
office as a High Court Judge would be deemed to 
be disqualified and unfit for the place merely because 
he has passed the age of sixty years — See Constitu¬ 
tion of India, Art. 132. AIR 1951 Tray.Co 45. 

_S. Ill — Appeal from order in revision of Single 

fudge to F. C, (S C.) does not lie — See Letters 
(Patent) (Pat), Cl. 31, AIR 1951 Pat 548. 

q _S 112 —Objection in appeal as to admissibility 

of evidence-No objection to the admissibility could 
be allowed to be raised in an appeal before the 
Supreme Court-See Evidence Act (1S72), S. 5. AIR 

1959 S C 488. 

_ 5 112 — High Court’s power to extend time for 

making deposits — See Supreme Court Rules (1950), 
O. 12, R. 1. AIR 1956 Tripura 20. 

_c 113 — Constitution of India, Art. 133 (l) —* 

•Court immediately below’ — Refers to Court which 
is subordinate to High Court - Decision of subordi¬ 
nate Judge reveised in appeal by a single Judge of 
High Court but restored by a Division BencE on 
Letters Patent appeal-Judgment is one of affirm¬ 
ance. AIR 1962 Mad 490 (DB). 

_c 113 — References under — Distinct from each 

other - Non.applicability of principles of abatement 

to reference under S. 113 read with O. 40 “ Cannot 
make these principles non-applicable to re ere nee 

under S. 18. See Land Acquisition Act (1894), 5.18. 

ILR (1963) 2 Punj 442. 

_S. 114 and O. 47, R. 1 - Grounds - Erroneous 

view of law on debatable point is not error apparent 
on face of record and is not ground for review. 

A I R 1951 Ajmer 84. 

-S. 114 and O 47, R 1 -Crounds - Disewery of 

fresh evidence-To be a ground for review. AIR 19 d 1 
Ajmer 84. 

S. 114 — Cancellation of leave to appeal to 


Supreme Court-Effect-Neither review of order nor 
tresh application for leave is competent—In view of 
the provisions of S. 112 of the Code no resort can be 
taken either to S. 114 or 0.47 of the Code. See 
Supreme Court Rules (1950), O. 12, R. 3. AIR 1962 
Andh Pra 245. 

——S. 114 — Suit for partition — Preliminary decree 
silent as to division of particular item found to be 
joint family property — Application for review or 
amendment not disposed of on merits — Second suit 
for partition of that item — Barred by res judicata— 
Application for review or amendment was not dis¬ 
posed of on merits, a fresh application could be main, 
tained. See Civil P. C. (5 of 1908), S. 11. AIR 1957 
Andh Pra 981. 

-S. 114 — Order direcling issue of mandamus— 

Subsequent change in law—Review — Order can be 
recalled in exercise of inherent power. See Consti¬ 
tution of India, Art. 220. A I R 1960 Mad 177. 

-S. 114—Word ‘appeal’ in Art. 182 (2), Limitation 

Act, means appeal against decree — Does not include 
restoration of applications—Execution case held time 
barred. See Limitation Act (1908), Art. 182 (2). AIR 
1964 Orissa 205. 

SECTION 115 
SYNOPSIS 

1. Applicability and scope. 

2. Pevisional powers of High Court. 

3. Grounds for interference. 

4. Inherent powers of revision. 

5. New plea. 

A. Questions of fact. 

B. Questions of law or jurisdiction. 

6 . Finding of facts—When can be interfered. 

7. “Case decided”—Meaning of. 

8 . Interlocutory orders. 

9. In which no appeal lies. 

10. In which no revision lies. 

11. Other remedy open. 

A. By way of separate suit 

B. Appealable orders or decisions. 

C. By way of revision. 

12. Jurisdiction. 

13. Exercise of jurisdiction illegally or with material 

irregularity. 

14. Failure to exercise jurisdiction. 

15. Objection raised for first time in revision. 

16. Error of law or fact. 

17. Application for revision or appeal. 

18. Decisions as to court-fee. 

19. High Court’s power of superintendence. 

20. High Court’s revisional powers under other Acts. 

21. Appeal and revision. 


1. Applicability and scope. 

-S. 115—Scope — Trial Court granting ad interim 
motion—Appellate Court can come to a different 
elusion and High Court would have no power to 
>rfere in revision except on grounds under this 
tion. AIR 1956 Ajmer 35. 

-S. 115 — Appeal against consent decree — The 
isent order was neither appealable nor jevisable. 
Civil P. C. (5 of 1908), S. 90. AIR 1953 Ajmer 

-S. 115 — Commissioner’s powers of revision— 
:ent stated — Comparison with powers under S. 3 
of U. P. (Temporary) Control of Rent and Evm- 
i Act, made. See Houses and Rents—U. P. (Tern¬ 
ary) Control of Rent and Eviction Act (3 of 1947), 
1 (3). A I R 1955 N U C (All) 1714. 

-S. 115—Order dismissing application for setting 
ie ex parte order fixing terms of sale proclamation 
ler O. 21. R. 00-NeitEer appeal nor revision lies, 
i Civil P. C. (5 of 1908), S. 47. AIR 1953 All 55. 
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•—S. 115 — Petition under O. 21, R. 58 rejected for 
not being in proper form and for there being no 
verification — Remedy is not by proceeding under 

R. 63 but by revision. See Civil P. C. (5 of 1908), 
0. 21, R. 58. AIR 1960 Andk Pra 492. 

*-S. 115—Revocation of certificate — Discretion of 

Court — Debtor paying debts to holder of invalid 
certificate—Remedy of real heir—Revision against an 
order refusing revocation of the certificate is liable 
to be dismissed. See Succession Act (39 of 1925), 

S. 383. (1958) 1 Andh W R 55. 

-Ss. 115.151, O. 39, Rr. 1 and 2 and O. 43, R. 1 

(r), 0. 41, R. 5—Order of interim injunction—Oppo¬ 
site party filing objection after taking notice—Hearing 
adjourned for evidence — Appeal against order of 
interim injunction is maintainable. AIR 1964 
Assam 81. 

-S. 115—Revision petition. 

No period of limitation prescribed by—The practice 
followed is that no application is entertained beyond 
®Site See Limitation Act (1908), Art. 181. A I R 

——-S. 115 — Revision — The applicant will not be 
allowed to raise minor defects of procedure which 
could have been remedied in appeal itself if thev had 
been brought to the notice of the appellate Court. 
A I R 1953 Bhopal 32. 

S. 115—Uoion of India served with a notice but 
not made a party to the suit - Court holding notice 
detective but postponing suit to enable plaintiff to 
^sue proper notice—Revision application not tenable, 
bee Civil P.C. (5 of 1908), S.:£0. AIR 1953 Bhopal 28. 

- S. 115—Applicability—The order of the Sessions 

U)urt is reusable by the High Court under this sec- 

^“ n v ic iP a 'i, lies - Bomb ay District Municipal 

Sa.! «? k! 1 ?°ii , o S r'o 80 o L 1 L (as ada Pted and applied to 
Saurashtra). (1958) 60 Bom L R 59 = I L R (1958) 

Horn 4t>8, * 9 

— S. 115 Production of fabricated documents— 
fSSSu ^.^“Revision-Under Para. 35 (3), Himachal 
Pradesh (Courts) Order, S. 115, Civil P. C. does not 

5L ate l ??? Criminal P. C. (1898), S. 439. 
1956 Lri L J 45=A I R 1956 Him Pra 2. 

iw L 1 , 0 r^ Dem r a H d after , se « l0 ment of issues- 
S "® 1 r , e,ected °“ faUu f« to deposit-Order held not 
ijSjrt Preliminary point - Remand — Second 
appeal held not maintainable. See Punjab Pre-emo- 

Pi 0 .") 23«!: 1913) ' S - 22 ‘ A 1 K WM MUC (SE 

Zjf: l } 5 -^vision against decision of District 

|SUbL e X^r^ nd u Sl^Li h Marh 0 y l i 0 Bh“! 

(1930) ' s ' 9 < 3 >- AI B 1955 

SS-tfS StS 

Bh^3401? 6ViSiO “ ° AI ® 1955 NUC (Madh- 


KffiFg* i s p Q ? valid presentation of revision- 

High Court, S R?12L* d !uR 

StIs ? zlsfI s 

treated as a revision application— See r nSS 1 ? ^ udg . e 
tion Act (1894), S. 18 (3). AIR 195fl CquisU 

lected", ‘Eta it 

substantial justice but one of urine c “f? 1 * of 

Uou Act (1908), Art. 82. AWafc) ft L,mita - 


• s. 115—Suit, meaniog of—Execution proceed¬ 
ings — See Civil Procedure Code (5 of 1908), S. 102 
AIR 1953 Sau 16 (FB). 

2. Eevisional powers of High Couit. 

• -Ss. 115, 107 and O. 39, R. 1 -Revisional jurisdic¬ 

tion of High Court — S:opeof—Suit for injunction— 
Discretion of trial Court in refusing temporary in¬ 
junction not based on mistake of facts — Powers of 
appellate Court in discretionary matters — Lower ap¬ 
pellate Court assuming wrong facts and acting on 
surmises — Grant of injunction by lower appellate 
Court—High Court can interfere in revision. 1 L R 
(1965) 2 All 71. 

-S. 115—Petition under O. 21, R. 58 not in proper 

form—Procedure—Pe'.ition rejected instead of calling 
for proper petition—Revision is maintainabte — See 
Civil Procedure Code (5 of 1908), O. 21, R. 58. AIR 
1960 Andh Pra 492. 

•S. 115—Order under S. 20, Minimum Wages Act 


(1948) — High Court can interfere — See Minimum 
Wages Act (1948), S. 20. AIR 1960 Assam 123. 

-S. 115 — Discretion to give time to occupant— 

Discretion in revision—In matters left to the discre¬ 
tion of the trial Judge, the High Court would be 
reluctant to interfere in the exercise of its revisional 
jurisdiction—See Presidency Small Cause Courts Act 
(1882), S. 43. AIR 1956 Bom 229. 

—-S. 115 — Revision against decision of Appellate 
Industrial Disputes Tribunal — (Industrial Disputes 
(Appellate Tribunal) Act (1950:, S. 9.) High Court 
in revision is not exercising an appellate jurisdiction 
over the decision of the Tribunal. AIR 1958 Cal 68 . 

—-S. 115—Order made in the exercise of revisional 
jurisdiction — No appeal lies under Cl. 15 of Letters 
Patent-See Letters Patent (Cal), Cl. 15. AIR 1953 
Cal 636. 

•S. 115—Revision — Order of the Court of Small 


- -— - - *** » 

Causes on appeal — Revision. The High Court has 
power to revise the orders of the Court of Small 
Causes —See Payment of Wages Act (1936), S. 17. 
AIR 1951 Cal 29. 

115 — Appellate Court cannot make reference 
That the reference is made in review proceeding 
makes no difference-Revision lies against Judgment 

;?A?^o g « 0n such reference — See Arbitration Act 
(1940), S. 21. AIR 1952 Him-Pra 48. 

— S. 115—High Court’s power in revision—Refusal 
ot—Amendment — Revision. The power of revision 
under S. 12 of the Hyderabad Small Cause Courts 
Act is wider than that under this section — See Pro- 

1953Hyd Sa 08 ”*® C ° UrlS Act (1887) ’ S * 25 * A 1 R 

——S. 115 —Discretion exercised by lower Court- 
High 'Qferfere in proper case. ILR (1952) 

Hyd 542 = A I R 1952 ;Hyd 139 (140) (Pt B) (Prs 

4K 


S. 115-Revision—Suit for permanent injunction 
on the ground of plaintiff’s exclusive possession and 
enjoyment—Order of remand in-High Court sitting 
in revision would not interfere with the order. See 

1959 Ja 0 nd d K r r22° <5 ° f 1908, • °' 41, R ' 23> AIB 

—s. 115-High Court’s power of revision not oust- 

lflMW? Procedure Code (5 of 

1908), O. 38, R. 5. AIR 1962 Ker 201. v 


ssssa sast/ssz 

o"i. “£“™S 3 tta"’ c " i ” 11 “»*)• 

3. Grounds for interference. 

115 — No interference on ground that ord«* 

was incorrect or unjustified. AIR 1955 Ajmer 6 (2) 
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■ 115—Interference by High Court — Decision 

must result in "grave wrong” and "defect of law” 
and there must be no other remedy Jjor remedy avail¬ 
able is too remote or cumbersome. AIR 1951Ajmer 
90. 

—S. 115, 0. 33, R. 5 (e) — Order of lower Court 
rejecting application lor permission to sue as pauper 

— Order found proper and not irregular or illegal — 
No interference in revision. A I R 1963 Andh-Pra 
370. 

-S. 115 — Defective issue — Issue framed in the 

presence of the counsel of the applicant — Applicant 
cannot subsequently complain that it was defective— 
It would be no ground tor interference in revision. 
See Civil Procedure Code (5 of 1908), 0.14, R. 1. 
AIR 1955 MJC (Bilaspur) 4840. 

—S. 115 and O. 14, R. 3 — Error of procedure— 
Disregard of procedural laws by subordinate Courts 

— Interference in revision permissible notwithstand¬ 
ing that the subordinate Court had jurisdiction to 
decide the case — Issue not supported by pleadings 
raised by appellate Court — Revision lies. (1965) 
67 Bom L R 352=1905 Mah L J 537 = ILR (1965) 
Bom 783 (DB). 

*—S. 115 — Mere error of law — No interference in 
revision. (1965) 67 Bom L R 352=1965 Mah L J 537 
=ILR (1965) Bom 783 (DB). 

--S. 115 and O. 9, B. 13 — Revision — If an order 

is made which cannot be supported, the High Court 
can interfere in revision. See Civil P. C. (5 of 190S), 
O. 9, R. 13. ( 1954) 56 Bon LR 74 = ILR (1954) 
Bom 371. 

-S. 115 — Alternative remedy available — Is not 

a good reason to refuse to interlere on that account. 
AIR 1952 Cal 382. 

-S. 115 — Illness of witness — Proof of—Medical 

report is inadmissible as evidence — Order based on 
report for examination on commission — High Court 
will not interfere in revision. See Civil P. C. (5 of 
19C8), O. 20, R. 1. AIR 1961 Mad 158. 

-S. 115 — Decision based on sound grounds—No 

int rference. See Houses and Rents — Madras Buil¬ 
dings (Lease and Rent Control; Act (1949), S. 12-B. 
(1956) 1 Mad L J 212. 

#-S. 115 — Interference by High Court in second 

appeal or revision. See Civil P. C. (5 of 1906), S. 100. 
AIR 1952 Mad 323 iFB). 

-S. 115 — Decree before expiry of time prescribed 

by Art. 158 of Limitation Act — Revision — The 
decree passed is illegal and would be set aside in re¬ 
vision. See Arbitration Act (1940), S. 17. AIR 1951 
Mad 658 (1). 

—S. 115 — Order awarding compensatory cost— 
Interference in revision. See Civil P. C. (5 of 1908), 
S.35A. AIR 1951 Mad 655. 

-S 115—Powers of Commissioner — Finding 

outside scope — Objection rejeejed by lower appel¬ 
late Court — Revision will lie. See Civil P. C. (5 of 
1908), O. 20, R 10. AIR 1960 Orissa 66. 

-S. 115—Decision as to sufficiency of grounds 

under O. 23, R. 1 (2) (b) - Revision - It is not open 
to the High Court to interfere in revision. See C.P.C. 
(5 of 1908), O. 2-3, R. 1 (2) (b). AIR 1956 Orissa 77. 

--Ss. 115, 151 and 152 — Parties having full know¬ 
ledge of decree — Setting aside of decree on ground 
oi being erroneous or inequitable. See Civil P. C. (d 
of 1908), S. 151. AIR 1952 Pat 478. 

-S. 115 —Court subordinate to High Court — 

Election Commissioner — High Court can interfere 
in revision with the order of an Election Commis¬ 
sioner. AIR 1951 Pat 209. 

-S. 115 — Decision based on insufficient evidence. 

AIR 1955 NUC (Punj)5722. 


—S. 115 — Addition of parties — Discretion of 
trial Court — Interference in revision — Where the 
Court has acted in aid of justice and has added a 
person to the suit, the High Court will not interfere. 
See Civil P. C. (5 of 1908), 0.1, R. 10 (2). AIR 1951 
Punj 352. 

——S. 115—Maintenance pendente lite and expenses 
of proceedings — Award of — Discretion of Court — 
Revision — If the discretion is exercised perversely 
the High Court will be justified in interfering with 
it. See Hindu Marriage Act (1955), S. 24. AIR 1958 
Raj 322. 

4. Inherent powers of revision. 

-Ss. 115, 151 — Revision dismissed for default — 

Restoration — Inherent powers — It can be restored 
by the High Court in the exercise of its inherent 
jurisdiction. AIR 1957 Nag 83. 

-S. lt5—Application for stay after taking various 

steps in suit but before filing written statement — 
Stay order beyond scope of prayer — Reasons for 
stay not stated — Ends of justice requiring final ad¬ 
judication of controversies — Stay held was not pro¬ 
per — Stay under inherent powers — High Court 
could interfere. See Arbitration Act (1940), S. 34. 
AIR 1964 Pat 542. 

5. New plea. 

A. Questions of fact. 

B. Questions of law or jurisdiction, 

5-A. Questions of fact. 

-S. 115 — Material fact — Absence of — Effect. 

See Civil P. C. (5 of 1903), O. 0, R. 14. AIR 1955 
Bhopal 18. 

— S. 115 — Question of fact — Whether a certain 
company is bogus or a real one, is a question of fact 
and cannot be decided upon a writ petition. See 
Constitution of India, Art. 220. AIR 1956 Bom 
749. 

—— S. 115 — Question of fact involved in case — No 
error of jurisdiction — Revision does not lie. AIR 
1958 Pat 618. 

5-B. Questions of law or jurisdiction. 

-S. 115 — Question of jurisdiction - Issue as to 

— Duty of Court - Nature of suit - Determining 
factor—See Provincial Small Cause Courts Act (1887), 
S. 15. AIR 1956 Bom 254. 

-S. 115 — Substantial question of law -Decision 

of single Judge in revision—Appeal—Maintainability 

— Whether an appeal can lie to a Division Bench 
against the decision of a single Judge in revision 
under S. 115 is not a substantial question of law. See 
Constitution of India, Art. 133. AIR 1955 Madh-Bha 
66. 

6. Finding of facts —When can 
be interfered. 

-S. 115 — Erroneous finding of fact or law by 

lower Court does not give rise to any question of 
jurisdiction. See Himachal Pradesh (Courts) Order 
(1948), Para. 35. AIR 1953 Him-Pra 19. 

-S. 115 — Findings of fact not based on legal evi¬ 
dence but on mere speculation, cannot be upheld in 
revision. AIR 1955 NUC (Manipur) 4338. 

-S. 115 — Applicability to orders erroneous on 

facts or law — Courts have no jurisdiction to inter¬ 
fere. AIR 1953 Trav-Co 558. 

7. "Case decided”-Meaning of. 

_S. 115 —Case decided — Order under O. 11, 

R. 18, Civil P. C. — The order does not amount to a 
case decided. See Provincial Small Cause Courts Act 
(1887), S. 25. AIR 1950 Ajmer 32. 
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_.—S. 115 — “Case decided” meaning of—Interlocu¬ 
tory order. Where the Court assumes jurisdiction 
which it does not possess, the order will amount to 
“case decided” and a revision lies against it. See Pro. 
vlncial Small Cause Courts Act (1887), S. 25. AIR 
1950 Ajmer 9. 

-S. 115 — "Case decided” — Includes decision on 

any matter in controversy — Interlocutory orders 
would not be covered—No line can be drawn between 
what is “case decided” and what is not. AIR 1951 
Ajmer 90. 

-S. 115 — Case decided — Stay order under S. 10 

— It can be said that there was a case decided with¬ 
in the meaning of this section. AIR 1952 All 940. 

-S. 115 — Order rejecting pauper application is 

case decided — Application rejected on irrelevant 
consideration — ft is a fit case jor interference in 
revision. AIR 1S52 All 582. 

-S. 115 — Case decided—Interlocutory order. 

Where a Court orders that old issues should be 
reframed and some fresh issues added no case is 
decided by the Court and no revision lies against the 
order. AIR 1952 All 355. 

——S. 115 — “Case decided” — Mistake in interpre¬ 
tation of law or evidence would be no ground for 
interference by the revisional Court. See Bhopal and 
Vindhya Pradesh (Courts) Act (1950), S. 34. AIR 
1956 Bhopal 25. 

-Ss. 115 and 151 — Case decided — Interference 

— (Constitution of India, Art. 227). 

High Court can interfere if there has been obvious 
erior in piocedure. AIR 1953 Sau 30. 


8 . Interlocutory orders. 

~ S. 115 — Revision under interlocutory order — 
Sait finally decided — Maintainability. The right to 
challenge interlocutory order is not taken away. See 
Provincial Small Cause Courts Act (1887), S. 25. AIR 
1956 Ajmer 9. 

-S. 115 — Interlocutory order — Order refusing 

to admit document in evidence — Order cannot be 
set aside in revision as it would cause grave injustice 
to the plaintiff. AIR 1951 Ajmer 72. 

-—S. 115 — Interlocutory orders — Revision — 
Court will not interfere unless there is irreparable 
injury. AIR 1952 Cal 353. 

-S. 115 — Interlocutory orders — Word "case” 

jn section can include interlocutory orders—Revision 
lies against such orders when the three conditions in 
first part of section are satisfied. AIR 1953 Madh. 
»ba 9. 


——S. 115 — Jurisdiction under — Two interlocutory 
■orders of trial Court of same date in eviction petition 
— Party filing revision petition against one in first 
instance — Revision against other order filed after 
disposal of first revision petition — Party not bring¬ 
ing to notice of Court order in first petition and 
obtaining interim stay order — Stay order in direct 
conflict.with order in first revision petition - Party 
•disentitled toinvoke jurisdiction under S. 115. (Suppres- 

Tl°964) M^Tu ' 1 hCt by Party deprecaled *) ILK 


9. In which no appeal lies. 

•Ss. 115, 90, O. 2, R. S — Decision must be one in 
which no appeal lies. AIR 1955 N U C (All) 1994 

Z — S * D5 * Order under O. 32, R. 2 - No appeal 

PP) 1 lca J 10n £ u ? de '; s * 115 is maintainable. See 
Civil P. C. (5 of 1908), O. 32, R. 2. AIR 1952 Cal 

10. In which no revision lies. 

—S. 115-ApDeal dismissed as time, barred-Second 

m8?!s!ioo a w 5 'r^« 3 s r Civil p - c - (3 “ f 


-S. 115 — No deposit within prescribed time — 

Sale set aside and re-sale ordered — Auction pur¬ 
chaser can go in appeal against the order — No revi¬ 
sion. See Civil P. C. (5 of 1908), S. 47. AIR 1957 All 
558, 

-S. 115 — Order directing applicant to begin 

evidence — Revision on — Such an order is not revi- 
sable since it is not a judicial final order but is a 
procedural order. AIR 1953 Bhopal 4. 

-S. 115 — While deciding objection, Court can 

incidently go into question of title — WroDg decision 
— No revision. See Civil P. C. (5 of 1908), O. 21, 
R. 61. AIR 1953 Him-Pra 49. 

-S. 115 —No revision if appeai lies. AIR 1955 

NU C(Mys) 4558. 

-S. 115-Decree passed by Civil Court in its Small 

Cause jurisdiction — No revision lies. See Civil P. C. 
(5 of 1908), S. 7. AIR 1953 Trav-Co 41. 

11. Other remedy open. 

A. By way of separate suit. 

B. Appealable orders or decisions. 

C. By way of revision. 


11-A. By way of separate suit. 

-S. 115, O. 21, Rr. 97, 103 — Remedy by suit 

under O. 21, R. 103 open — Revision. 

Court could revise the order under S. 115 although 
there is remedy by way of suit. AIR 1959 Cal 621. 

-S. 115 — Another remedy by way of suit — The 

fact that there is another remedy by way of suit 
under O. 21, R. 103 of the Code, is no reason why 
revision will not be entertained. See Houses and 
Rents — Madras Buildings (Lease and Reot Control) 
Act (25 of 1949), S. 12 (b). AIR 1953 Mad 924. 

ll‘B. Appealable orders or decisions. 

-S. 115—Other remedy — No revision is tenable 

—Appeal lies. See Civil Procedure Code (5 of 1908), 
S.2(2). AIR 1951 Nag 269. 

"—S. 115—Order dismissing application for restitu¬ 
tion —Appeal and not revision lies against such order. 
See Civil P. C. (1908), S. 2 (2). ILR(1965) Cut 943= 
82 Cut L T 393. 

:-S. 115—Error of law committed by trial Court in 

matter of right to begin —No interference in revision 
—Point can be raised in appeal by aggrieved party. 
See Civil Procedure Code (5 of 1908), 0.18, R. 3. AIR 
1955 NUC (Pat) 245. 

—-S. 115— Other remedy open — (Tripura Courts 
Order (1950), S. 34) — The only remedy which, if 
still open, has been specifically laid down as barring 
revision is the remedy of appeal. See Tripura Courts 
Order (1950), S. 34. AIR 1956 Tripura 26. 


11-C. By way of revision. 

■ -S. 115—Remedy by way of revision—The remedy 
under the C. P. C. and that by way of issue of writ of 
certiorari are altogether different. See Constitution of 
India, Art. 226. AIR 1957 Cal 560. 

——-S. 115 — Revision —Other remedy open—Effect. 
If the right of appeal has not been availed of, it is not 
open to get behind the decree in the guise of a revi¬ 
sion petition against an order refusing to stay the 

S r ^ ee TSP;nll e .?. imachal p «desh ^Courts) Order, 
o. o %>. A1B iy56 Him Pra 42* 


110 — 


j— 7 — •yismissai or execution case for non- 
production of succession certificate by heirs of 
aecree-holder amounts to dismissal of case for default 
-Dismissal, order would not be decree _ Dismissal, 
order not being within purview of S. 104 and O. 43, 
n. l would not be appeable order too—Appeal would 
not lie against dismissal-order and revision againBt 
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order would be competent. See Civil-P. C. (1908), 

S. 2 (2) (b). ILR (1965) Cut 823. 

12 . Jursidiction. 

•-S. 115—Order rejecting complaint—Jurisdiction 

ot High Court to set aside order exists. See Criminal 
P. C. (1898), S. 195. 1956 Cri LJ 781 = AIR 1950 
SC 391. 

7 -S. 115-Question of jurisdiction—Revision against 

interlocutory order — Question that trial Court had 
no jurisdiction to try suit cannot be raised, when suit 
is pending. AIR 1951 Ajmer 90. 

■-S. 115—Return of award for want of jurisdiction 

—Appeal — Revision — The order can be challenged 
by a revision petition. See Arbitration Act (1940), 

S. 17. AIR 1956 Assam 85. 

-S. 115—Jurisdiction — Order of Chief Judge— 

If can be revised by High Court in appeal—Order 
cannot be revised by High Court. See Limitation Act 
(1908), S. 3. ILR (1951) 1 Cal 198. 

-S. 115—Jurisdiction, power and duty of Court — 

Plaintiff’s valuation, though erroneous, accepted on 
ground of want ot proper standard ot valuation — 
High Court can revise decision. See Suits Valuation 
Act (1887), S. 11 (1) (b). AIR 1963 Guj 207. 

-S. 115 — Jurisdiction — Irregular exercise — 

Rejection of evidence. 

The section is not directed against conclusions of 
law and fact in which the question of jurisdiction, to 
which alone it applies, is not involved. AIR 1953 
Madh*Bha 9. 

-S. 115—Proceeding before High Court is a civil 

proceeding under S. 115, C. P. Code. See Constitu¬ 
tion ot India, Art. 133(1). 1965 Mad W N 319=A1R 
1966 Mad 327. 

-S. 115:— Exclusive jurisdiction of Settlement 

Officer. See Tenancy Laws — Madras Estates (Aboli¬ 
tion and Conversion into Ryotwari) Act (1948), S. 11. 
AIR 1955 NUC (Mad) 2436. 

-S. 115, O. 39, R. 1—Injunction restraining muni¬ 
cipality from removing structure during the pendency 
ot the suit. AIR 1955 runj 112. 

-S. 115—Civil Judge cannot refuse to accept 

deposit. See Rajasthan Civil Procedure Code Amend¬ 
ment Act (2 of 1951), S. 20. AIR 1955 NUC (Raj) 
358. 

— S. 115—Defence to lead evidence first — Defen¬ 
dant absent on date of hearing and plaintiff asked to 
produce his evidence — Adjournment granted to 
plaintiff to produce evidence —Application by defen¬ 
dant before date of hearing to produce evidence — 
Discretion of Court—The Court had a discretion to 
allow an opportunity to the defendant to lead his 
evidence. See Civil Procedure Code (5 of 1908), 

0.18, R. 2 (2). AIR 1951 Raj 160. 

-S. 115 and O. 21, R. 103-Suit filed under O. 21, 

Rule 103, to establish title to property of plaintiff — 
Stay of execution of decree sought to be executed 
should be allowed. AIR 1963 Tripura 54. 

13. Exercise of jurisdiction illegally or with 
material irregularity. 

-S. 115-Order refusing to join person as party 

even if erroneous is not revisable, when there is no 
illegality or material irregularity. AIR 1952 Ajmer 59. 

-S. 115 — Custodian — Impleading of — Discre¬ 
tion of Court — Interference — The conclusion arriv- 
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ed at by the trial Court even if not correct would not 
be a sufficient ground for interference since there is 
no material irregularity in the exercise of jurisdiction. 
See Administration of Evacuee Property Act (1950), 
S. 50 (2). AIR 1959 All 574. 

-S. 115-Order granting or refusing injunction — 

Appeal — Duty of appellate Court-Revision against 
appellate order—Interference. 

Revisional Courts can interfere with the order of 
the appellate Court on the ground that jurisdiction 
was not properly exercised or was exercised with 
material irregularity. See Civil P. C. (5 of 1908), 
O. 39, R. 2. AIR 1956 Bhopal 49 (b). 

-8. 115 (c) — Material irregularity — Omission to 

consider ^document in evidence. See Himachal Pra¬ 
desh (Courts) Order (1948), Para. 35(1) (a). AIR 1951 
Him Pra 16. 

-S. 115—Erroneons decision by subordinate Court 

—Revision. 

Where the trial Court has jurisdiction to decide a 
question, it cannot be said that it acted illegally or 
with material irregularity because it decides wrongly 
the question within its competence. See Kutch (Pro- 
vice) Courts Order (1948), S. 35. AIR 1953 Kutch 16. 


—S. 115—Jurisdiction—Material irregularity—Re¬ 
vision. 

Where the lower Court can be said to have acted 
in the exercise of its jurisdiction with material irre¬ 
gularity, an application for the remission of the order 
is not governed by any law of limitation. See Kutch 
Province (Courts) Order (1948), S. 35 (1) (b). A I F. 
1952 Kutch 31. 

-S. 115 and O. 39 R. 1 — Held, appellate Court 

ought not to have interfered with discretion exercised 
properly by trial Court in refusing to grant tempo¬ 
rary injunction even though different view was 
possible on materials on record—Appellate Court, 
therefore, acted in exercise of its jurisdiction with 
material irregularity, if not in excess of its jurisdic¬ 
tion i Case law discussed. (1965) 2 Law Rep 521 
(Mys). 

-S. 115 and O. 11, R. 19 - Court having juris¬ 
diction under O. 11, R. 19 to decide question of 
priviledge claimed by party upholding it after consi¬ 
dering nature of documents—No illegality or material 
irregularity in arriving at conclusion — No inter¬ 
ference in revision. AIR 1951 Nag 212. 


—S. 115 — Words “illegally” and "material irregu- 
irity” — Words do not cover either errors of fact or 
iw. 

The revisional jurisdiction of High Court is cir- 
umscribed by the language of S. 115. The words 
illegally” and ‘material irregularity’ do not cover 
ither errors of fact or law. They do not refer to the 
ecision arrived at but to the manner in which it is 
cached. The errors contemplated relate to material 
efects of procedure and not to errors of either law 
r fact after the formalities which the law prescribes 
ave been complied with;: AIR 1957 Pat 450, Rel. 
n.; A I R 1938 Cal 101 and A 1 R 1934 Lah 563, Ref. 
L964) 66 Pun L R 264. 

—S. 115(c)—"May refer the point*’—Failure to refer 
-Material irregularity. See Soldiers (Litigation) Act 
L925), S. 12. AIR 1951 Punj 235. 

_Ss. 115 and 151 — "Or as to which any question 

3 ay arise therein” — Account books and other docu- 
lents having evidentiary value—Order under n. <(i) 
i) of O. 39 in respect ot such documents - Material 
regularity - Order if can be P^sed under S. lbi. 
*r\-.,;i P r is nf 1908). O. 39. R. 7 (1) (a). AIR 


1958 Raj 218. 

_S. 115-Material irregularity in arriving at deci¬ 
sion—What amounts to. 
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Where the Court totally misunderstands the ques¬ 
tion which he was to determine in order to come to 
a decision in the case, there is no material irregularity. 
See Bhopal and Vindhya Pradesh (Courts) Act {41 of 
1950), S. 34 (1) (a). AIR 1955 Vindh Pra 42. 


14. Failure to exercise jurisdiction. 

—-S. 115 aod 0.21, R. 90 — Powers of High Court 
—Where Lower Court properly considers relative evi¬ 
dence and finds that there was no fraud on the part 
of execution creditor, the High Court cannot inter¬ 
fere — But held on facts that question of fraud was 
not properly disposed of involving as it did failure to 
exercise jurisdiction and vested by law (and there¬ 
fore High Court interfered). 59 C W N 1082, Rel. on. 
ILR (1962) 2 Cal 210. 

-S. 115 — Refusal to exercise jurisdiction — The 

High Court would interfere in revision. AIR 1953 
Cal 94. 

“—115 —Erroneous decision not followed by exer¬ 
cise of jurisdiction—Revision. 

No revision can be entertained. See Kutch (Pro- 
vince) Courts Order (1948), S. 35. A I R 1953 
Kutch 16. 

——S. 115 — Jurisdiction — Failure to exercise. The 
High Court will be justified In interfering. See Limi¬ 
tation Act (1908), S. 5. (1965) 2 Mad LJ 107=78 Mad 
L W 250. 


15. Objection raised for first time in revision. 

-S. 115— Objection that notice of date of hearing 
not given raised for first time in revision before High 
Court — Objection disallowed. See Arbitration Act 
(1940), S. 30. AIR 1904 AH 231. 

' S. 115 — Suit for ejectment — It is for defendant 
tenant to contend and show before the Rent Control¬ 
ler that under the-order his lease was extended — 
Defendant cannot raise the contention for the first 
time in revision. See Houses aod Rents-Kutch Hou¬ 
ses Rent Control Order. AIR 1952 Kutch 13. 

—S- 115—New plea in revision — Cannot be raised 

i Tl e „§L st time * ^ ee Provincial Small Cause Courts 
Act (188 <), S. 25. AIR 1955 Mad 555. 


10. Error of law or fact. 

/n. u?* I 15 “ Cultivatory lessee — Right to redeem — 
^aws — U P. Agriculturists Relief Act (2 of 
1939), S i2)-- (Civil P. C. (1908), S. 115 - Error of 

All 610 Se8 T ‘ P * ACt (1882) ’ S ‘ 91 (1) (a)< A 1 R 1955 

—S. 115-Order to deposit rent — Order of Munsif 
was legal and there was no error of law or jurisdic. 
non—i he discretion was correctly exercised in favour 
ot tenant. See Houses and Rents — Bihar Buildings 

S a-A. AIR* 1958 Patm n) “ A ° l (S ° f 1M?) ' 
ter and no revision lies. AIR 1951 Pat 209. 


17. Application for revision or appeal. 

S. 115-Application in revision- If vested rii 

anX h D °i auth .°f lly for 1 the Proposition tha 
application in revision stands on the same footini 

S and i! hat bo J h are vested rights which* 
qL 1 p , aw K 5j y e “ a ctment or necessary intendmi 

AM19MAU409(FB? USe C °" rtS Act ll887) ’ s - 

Th^^o n olpTnT a n H y , g TgSrr c t a D n „^ e aP t ? ( 

tosst&r P - c - 15 ° f i9o8 “ ■ “ • b 


18. Decisions as to court-fee. 

-S. 115 — “Marries again” — Suit by second wife 

for maintenance—Second wife cannot claim separate 
maintenance because in her case husband has not 
“married again” — Leave to appeal rightly refused— 
Order refecting petition and demanding court-fee 
held legal. See Hindu Married Women’s Right to 
Separate Residence and Maintenance Act (1946;, 
S. 2 (4). AIR 1955 NUC (All) 3549. 

-S. 115—Order demanding additional court-fee— 

No revision can lie against it. See Court-fees Act 
(1870), S. 6 A. AIR 1952 All 644. 

-S. 115— Revision — Order requiring payment of 

additional court-fee is revisable. See Civil P. C. (5 of 
1908), S. 149. AIR 1953 Madh-Bha 81.-. 

—S. 115—Decision as to Court-fee — Interference; 

Interference in Civil Revision at the instance of 
defendant is not permissible if it concerned merely a 
question of payment of less court-fee. If, however,, 
by a wrong determination of the valuation of the 
suit a Court illegally exercised jurisdiction which it 
had not, the order is liable to be quashed under the- 
section, even though as a result of such interference 
the plaintiff might be called upon to pay higher 
court-fee. AIR 196L S C 1299, Foil. (1966) 32 Cut 
L T 434=ILR (1965) Cut 946. 

-S. 115 — Question as to valuation of court-fee 

cannot be canvassed in revision — S. 12, Court- 
fees Act (1870) also does not entitle party to 
invoke High Court’s revisional power agaiost deci¬ 
sion as to valuation. Court-fees Act (1870), S. 12. 
AIR 1991 S C 1299 and AIR 1959 Punj 029, Foil. 
(1964) 66 Pun L R 204. 

7—S. 115—Order demanding additional court-fee. 
An order demanding additional court-fees is reviv- 
able under S. 115, as in such cases there is a refusal 
to exercise jurisdiction in the matter and try the case 
on the merits unless additional court-fee demanded 
is paid. AIR 1951 Punj 238. 


i». nigh Court s power of superintendence. 

*S. 115—Order made in exercise of powers of 
superintendence — Excludes a judgment pronounced 

a[r m! 1 c®6. See Le,lers Pale “‘ (Cal >' C1 - 15 - 

— S * ^ 5 “ A PP eal under - District Court’s jurisdic. 
tion — Ordinary and not special — Revision in High 
Court maintainable. See Houses and Rents- Madhya 

S.'^ULrTwmj M P a 34? ntr °' AC ' (23 ° f l955) ’ 

—Ss. 115,141 — Revision dismissed for default — 
Restoration of — High Court has power to restore 

In 308. 1 P * C * (5 ° f 19 ° 8, ‘ S * 15L ^R ^°62 r Madh 

1 J 5 T Rigbt , , of „ plaintiff interfered with 
by defendants on behalf of locality — Plaintiff can 

?n P ,& DdB i ]’ R ' 8 and ma ^ e some persons of 
locality as defendants - Trial Judge arbitrarilydis! 

S ??nrtcP P /l ca ^ on ^vision lies. See Civil P C 
(5 of 1908), 0.1, R. 8 . AIR 1980 Madh Pra 288. 

11 of C ? urt r FaII ure to discharge — 

S ( t aU ? Acquisition Act (1894), 

L , T Th ® has to be set aside in revision. 

Mad^ ACqUisIt,0n Act < 1894 )* s * 31. AIR 1958 

—-Ss. 115,10 — Decision of trial Court on auestion 
oflaw - Law not quite settled on question- View 

SS ® 
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sion—Order would be interfered with the revision in 
the interest of justice. See Civil P. C. (5 of 1908), 
O. 16, R. 1. AIR 1953 Pat 8. 

-S. 115—High Court has apart from S. 115. power 

to examine legality of the order under S. 15, Payment 
of Wages Act and is competent to interfere. See Con¬ 
stitution of India, Art. 227. AIR 1960 Punj 375. 

-S. 115 — Interference in judicial matters. The 

powers of superintendence now enjoyed by the 
High Court under the present Constitution include 
interference in both administrative and judicial 
matters; but that does not mean that the High Court 
should invoke these powers in every case. See Con¬ 
stitution of India, Art. 227. AIR 1951 Sau 43. 

-S. 115—Decree passed by civil Court in small 

cause jurisdiction—Revision against— Power of High 
Court. Fower though very wide under the Constitu¬ 
tion Art. 227 cannot be freely used as a general 
revisarv jurisdiction. See Constitution of India, 
Art. 227. AIR 1953 Trav-Co 41. 


20. High Court’s revfsional powers under 

other Acts. 

-S. 115—Rejection of application under S. 13 (5) 

of Delhi and Ajmer Rent Control Act (1952) — 
Remedy—Revision will not lie. See Houses and Rents 
—Delhi and Ajmer Rent Control Act (1952), S. 13 (5). 
AIR 1953 Ajmer 44. 

-S. 115 — Offence under S. 193, Penal Code— 

Complaint by Court necessary — The order of civil 
Court cannot ordinarily be interfered with in revi¬ 
sion. See Criminal P. C. (1898), S. 195. AIR 1951 
Ajmer 53 (1). 

-S. 115 — Provincial Small Cause Courts Act 

(1887), S. 25 (as amended by U. P. Act 17 of 1957) - 
Ruvisional jurisdiction of High Court under S. 115, 
C. P. C. against orders of District Court passed under 
S. 25 of Provincial Small Cause Courts Act — Dis¬ 
tinction between revisional jurisdiction under S. 115, 
Civil P. C. and S. 25, Provincial Small Cause Courts 
Act, pointed out. (1965) 2 I T J 740 (All). 


S. 115 — High Court Rules and Orders— (Allaha¬ 
bad) Rules of Court (1952), Parti, Chap. VIII, R. 5 

— Order passed without jurisdiction — High Court is 
still not bound to interfere in special appeal unless 
interference is called for in the interest of equity and 
justice. 1964 All W R (1IC) 589. 

-S. 115 — Revision-Dismissal of petition both as 

time-barred and on merits — See Wealth Tax Act 
(1957) S. 25. AIR 1963 All 498. 

-S. 115 (c) — Decision by Assistant Commissioner 

as to payment of rent — Interference in revision — 
Interference is on a question of fact and not on any 
matter of procedure and is not contemplated by 
the provisions of S. 275 (c) of the U. P. Tenancy Act 

— See Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 275 (c). AIR 1955 All 557. 

-S. 115 — Bar of revisional jurisdiction of High 

Court under — Jurisdiction under Art. 220 or 227 of 
the Constitution cannot be invoked — See Munici¬ 
palities — U. P. Municipalities Act (2 of 1916), S. 23. 
AIR 1955 N U C (All) 2681. 

A-S. 115-Exercise of discretion under S. 5 read 

with S. 3 of U. P. Agriculturists Relief Act (1934) — 
Court not exceeding its powers — Discretion cannot 
be interfered with in revision — See Debt Laws — 
U. P. Agriculturists’ Relief Act (27 of 1934), S. 5. 
AIR 1951 All 641 (FB). 

_S. 115 — Jurisdiction of Revenue Tribunal under 

S. 151 of Assam Land and Revenue Regulation (1886) 
—Nature of, indicated— Interference when appeal 
barred by time — Analogy of S. 115, C. P. C. has no 
application — See Assam Land Revenue Regulation 

(1 of 1886), S. 151. Allt 1955 N U C (Assam) 545. 


-_£• “7 Order under S. 9, 

(1877)—Revision when lies. 


Specific Relief Act 


Order is not appealable and not open to review. 
However interference by way of remedy is not 
altogether excluded and the same would depend on 
f, 1 instances of each case - See Specific Relief Act 
(18/ i j, S. 9. AIR 1953 Assam 158. 


c o r^ e Y ,s > on ~~ Order in a proceeding under 
o. o of the Bombay Court-fees Act in suit for declara« 
tion as to protection under S. 14 of the Bombay Rent 
Act — Even assuming that S. 29 (3) of Bombay Rent 
Act conferred revisional jurisdiction on the District 
Court, High Court is not barred from entertaining 
the revision against the order under S. 115 of Civil 
P.C.-( Bombay Court-fees Act.(36 of 1959), S. 8 ) - 
(Houses and Rents—Bombay Rents, Hotel and Lodg¬ 
ing House Rates Control Act (57 of 1947), S. 29 (3)). 
A I R 1936 Ci1 786; A I R 1944 Cal 309; I L R (1938) 
All 22, Ref. (’65) 67 Bo m L R 210 = 1965 Mah L J 
473=ILR (1966) Bom 84. 

—S. 115 — Proceedings for judicial separation by 
wife — Trial Court passing order granting mainten¬ 
ance pendente lite — Order is appealable — Revision 
application not maintainable — See Hindu Marriage 
Act (1955), S. 24. 1965 Mah L J (Notes) 107. 

-S. 115 — “Under any law for the time being in 

force” — Meaning of — Order under S. 24 of Hindu 
Marriage Act (1955)—Such an order does not amount 
to decree and therefore not appealable under the 
C. P. Code — See Hindu Marriage Act (1955), S. 28. 
AIR 1960 Bom 315. 

-S. 115—Revision against order setting aside elec¬ 
tion — Question affecting jurisdiction of lower Court 
can be raised — See Municipalities—C. P. and Berar 
Municipalities Act (2 of 1922), S. 20A (5). AIR 1958 
Bom. 507, 

—-S. 115—Scope—The revisional jurisdiction under 
S 53, Dekkhan Agriculturists Relief Act (1879) is 
wider than the one under this section — See Debt 
Laws — Dtkkhan Agriculturists’ Relief Act (1879), 
S. 53. AIR 1956 Bom 234. 

-S. 115 — Revision — Limitation - Practice of 

Himachal Pradesh — Ninety days rule of limitation 
should be adopted in the case of revision—See Limi¬ 
tation Act (1908), S. 3. AIR 1951 Him Pra 16. 

-S. 115 — Powers of revision — They are wider 

under S.25 of the Provincial Small Cause Courts Act 
(1887), than under this section-See Provincial Small 
Cause Courts Act (1887), S. 25. AIR 1960 Ker 306. 

-S. 115—Payment of Wages Act (1936), S. 15 (3)— 

Amount of compensation to be awarded — Discre¬ 
tionary with authorities under the Act — Only frac¬ 
tion of amount permissible under Act to be paid as 
compensation, awarded — Interference in revision is 
incompetent. (1964) MPLJ (Notes) 210=1968 
M P W R 745. 

-S. 115 — Powers of revision under S. 12 B of 

Madras General Sales Tax Act (9 of 1939), are wider 
than under S. 115 - Error of law is valid ground ot 
interference—Error of law includes error by reason 
of subsequent retrospective enactment—See Sales lax 
— Madras Village Sales Tax Act (9 of 1939), S. 12-B. 
AIR 1960 Mad ISO. 

-S. 115—(Partition Act (1893), S. 2 )-Coparcenary 

house not impossible of reasonable division No 
demand by more than half of coparceners for sale — 
Order for sale of house was cancelled and direction 
to divide house was given — See Partition Act (toys), 
S. 2. AIR 1955 N U C (Mad) 900. 
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-S. 115—Sales Tax — Mysore Sales Tax Act (25 of 

1957), Ss. 13 (3) (b), 32, 35 and 20 — Application 
under S. 13 (3) (b) to Magistrate to recover sales tax 
due from assessee — S. 32 precludes Magistrate from 
going into question of validity of assessment: 10 
STC 013 (SC) and 14 STC 628 (Mys) and Cr. Revision 
Petitions 434 and 435 of 1904 (Mys), Rel. on. Even 
assuming that Magistrate functions as Civil Court and 
not as Criminal Court and S. 32 is not attracted, S. 35 
acts as a bar and precludes Court from going into 
question of validity of assessment — When assessee 
has not availed of remedies of appeal and revision 
under Act to question validity of assessment, he can¬ 
not contend that prohibition under S. 32 causes him 
hardship — Question whether S. 32 infringes funda¬ 
mental right under Art. 19 (1) (f) of Constitution of 
India—Question when not raised in grounds of revi¬ 
sion and when has no bearing to case must be left as 
purely academic question-Civil P.C. (1908), S. 115 — 
Constitution of India, Art. 19 (1) (f) — See Sales Tax 
-Mysore Sales Tax Act (25 of 1957), S. 13(3) (b). 
(1965) 4 L R 444 = (1965) 2 Mys LJ 712 = 1985 
Kant L J 112=(1966) 18 S T C 94. 

S. 115—Sale by receiver—The order of the lower 
Court setting (aside sale can be interfered with in 
revision — See Provincial Insolvency Act (1920), 
S. 59. AIR 1951 Nag 388. 

— S * — Court allowing privilege under S. 124, 
evidence Act--Correspondence must be in official 
confidence—Only public officer can claim privilege. 
See Evidence Act (1872), S. 124. (1962) 28 Cut L T 

.““S. 115 Final order in civil revision - Grant of 
leave—Leave to appeal to the Supreme Court can be 
granted under Art. 133 (1) (a); of Constitution, from 
the final order of a High Court passed in the exercise 

r 4 -i S Mv^ isdi ? li , on "' See Constitution of 

India, Art. 133 (1) (a) and (b). AIR 1952 Pat 450. 

ITT?* Ho “* 0r io e i r ft x un o e ^ Patiala Co-operative Socie- 

‘ e u s Act 12 n i 912) i ?* IS W M - Competency of 
revision - Order of the District Judge should be re¬ 
garded as an order made while executing his own 
decree and accordingly is open to appeal. Hence 
revision therefrom is not competent — See Patiala 

PepTl5 a 8’ Socielies Act| S * 42 15) (a). A I R 1953 

“ Suit lor ejectment - Revislonal powers 
of Financial Commissioner—His powers are similar to 

!,nrf o 0 r r hl M h ^ C ? u , rt 88 Court of Revision 

nft « er Q C,V1 ,1 P ‘ C ' ri. Flnancia l Commissioner cannot 

Revenue Office whlle re V e . rsin « aa °'der, which the 
Revenue Officer concerned is not competent to make 

CivU Court for erifn ^ 85 ^ P ° WerS ° f 8 

civil Court for enforcing an order of ejectment - He 

has also power to take back possession if wrongly 

de vered - See Tenancy Laws - Punjab Tenancy 
am P * UD,, /r Va n datl0n of °rders, Proceedings and 
l33 S (Puni,. (E - H ° f 1948J ’ S - 84 ’ 1965 Cur M 

for dissolution of marriage-Death 
of husband pending revision - His legal representa- 

SeTck,i > | C p ded 3 i ter h8ar j n g parties—No abatement, 

AIB 1959 /uaTIsr 6 Cjd6 t5 ° f 1908) ' 22- R-1. 

hsesKsses 

W&m/sm 

A,bn t aZAc t t U 9 7o;:\\1: rf ^RT95^ri 2 i. Se3 


21. Appeal and revision, 

-S. 115—Order rejecting review — Appeal—Revi¬ 
sion—Order can be brought into question in revision. 
See Civil Procedure Code (5 of 1908), O. 47, R. 7. 
AIR 1957 All 400. 

-S. 115 — High Court can treat appeal as revision 

if case is fit one for interference. ILR (1964) Andh* 
Pra 734 (DB). 

-S. 115— Appeal barred by limitation cannot be 

treated as revision — See Kbasi States Administration 
of Justice Order (1950), R. 27. AIR 1953 Assam 207. 

7 —-S. 115—Appeal after rejection of revision—The 
jurisdiction of the High Court cannot be invoked— 
See Civil Procedure Code (5 of 1908), S. 100. AIR 
1951 Madh-Bha 60. 

-S. 115 —(M. B. Sales Tax Act (30 of 1950), 

S. 12(2) Proviso 3)—Retrospective operation—Appli¬ 
cability to proceedings commenced before amend¬ 
ment — Appeal and revision. The dealer’s rights of 
revision are not affected-See Sales Tax-M. B. Sales 
Tax Act (30 of 1950), S. 12 (2), Proviso 3. AIR 1958 
Madh-Pra 282, 

7““^* 115—Remand case—No decree—Adverse find¬ 
ing agiinst appellant — Second appeal not competent 
—Revision or miscellaneous appeal may lie—See Civil 
Code (5 of 1908), O. 41, R. 23. AIR 1961 

Mad 262. 

— S. 115 — Second appeal and revision petition in 
the alternative—Must be deprecated — See Civil Pro- 
cedure Code (5 of 1908), S. 73. AIR 1954 Mad 66. 

ll | -Order on appeal-Revision. In view of 
Ss.39 and 41 of the Arbitration Act (1940) the High 
Court possesses power of entertaining petitions for 
revision, against an order passed on appeal — See 
Arbitration Act (1940), S. 39. AIR 1951 Pepsu 115. 

7 S ‘ J, 15 . - Order of District Judge in appeal-Revi¬ 
sion. Revision cannot be treated as one under this 
section - See Houses and Rents - Delhi and Ajmer- 
Merwara Rent Control Act (19 of 1947), S 7 A 
(I960) 62 Punj L R I01=ILR (i960) Punj 664 

-S. 115 and 0.41, R. 1—Objection raised in memo¬ 
randum of appeal or revision-Objection not pressed 
at time of hearing arguments — Presumption is that 
they were abandoned. AIR 1953 Raj 155. 

—S. H5 — Decree — Stay order-Revision is main- 
&J5 iJ 1 *«2» appeal lies - See Civil Procedure 
Code (5 of 1908), S. 2 (2). AIR 1953 Trav-Co 367. 

y — s - 116 ~Hyd era ba <1 High Court-It has power 

Z,®c D r V Adv ° cate t0 a PP 0ar in a particular civil 
ca^e — See Legal Practitioner. A I R 1951 Hyd 140 

ofmahr?’ o d .? e * no *?PPly original side 

S 21 g AIR^Io Cansl. r0CedUIe C ° de(5 ° f 1908)l 

,honlrlTi ler of P. roce dure it is desirable that there 
r b certa,n amount of uniformity in all the 

SSfe, ?° A Ur ii- ^Satyanarayana v. Venkatasubbiah! 

iiS? ) il A S? h « WR 318=1957 Andh L T 319=ILR 
(1957) Andh Pra 1 = AIR 1957 Andhra Pra 172 

—y 22 . 7 H '8 h — Practice of Court cannot 

S 30 69CaSw y N 24 T" *" P ' Cjd# ll908) ' 

777 S ' 12 ?: 0ri K’ nal Side of Calcutta High Court- 

DenarimL* m ? d {5 enk made by Judge in suit-Order 
Pf pa . l “ eD ; ahou, d carry out orders leaving aggrieved 
Party to take up matter on appeal. “ evBO 

Htoh e r2l! i f r iP 9 ft ,tment of the Original Side of the 

/r5 Utl 8 ^ ou ^d not prepare notes on the basis 

that orders of amendment made by a Judge in a suit 
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filed in the High Court are opposed to long standing 
practice when there is no such practice. Secondly, 
the Department is to carry out the orders and if any 
party is aggrieved by any order the remedy lies in 
taking up the matter on appeal. (1963) 67 Cal W N 
417* 

-S. 122—Duty of Court—Adherence to rules and 

practice. See High Court Rules and Orders—Calcutta 
High Court Original Side Rules, Chap. VI, R. 2. 
(1959) 63 Cal W N 877. 

-S. 122 — Paper book — Preparation of in High 

Court appeal—Duty of Attorneys and Solicitors. 

Per Chakravarti C. J.—“For sometime past we have 
been noticing with a feeling of distress the growing 
carelessness exhibited by Solicitors of this Court in 
preparing petitions and paper-books. Petitions are 
hardly ever revised, with the result that innumerable 
typing mistakes remain uncorrected and the papers 
are handed up to the Court in a condition which 
makes it difficult to follow their contents. Proofs of 
paper-books are hardly ever read. And if the papers 
are handed over to the Court in such a condition, 
the special reason for maintaining a particular class 
of legal practitioners whose duty fand privilege is 
only or mainly to act would seem to disappear.” 
60 Cal W N 840=AIR 1956 Cal 630. 

• — S. 122 — Rules of Court — Effect of non-com¬ 
pliance. 

Where the jurisdiction invoked by the Judge to 
issue the rules is the Jurisdiction of the High Court, 
non-compliance with the rules of practice by itself 
does not affect that jurisdiction. (1821) 106 E R 918, 
Rel. on. 1955 Mad W N 1051 (2)=ILR (1955) Mad 1 
=(1955) 1 MLJ 375 = 1955 Cri L J 1 = AIR 1955 
Mad 1 (FB). 

-Ss. 127, 128, 122 — No common law right in 

respect of temporary injunction. See Civil Procedure 
Code (3 of 1908), O. 39, R. 1. AIR 1962 Orissa 181. 

-Ss. 128, 127, 122 and O. 39, R. 1 (as amended 

by Patna H. C.) — No common law right in respect 
of temporary injunction. See Civil Procedure Code 
(5 of 1908), O. 39, R. 1. AIR 1962 Orissa 181. 

— S. 133 — Power to exempt from personal appear¬ 
ance — A subordinate Court granting exemption to 
a party from personal appearance in presenting a 
pauper petition must be held to have assumed juris¬ 
diction which did not vest in it. See Civil Procedure 
Code (5 of 1908), S. 115. AIR 1951 Mad 758(a). 
-^S. 133 — Validity of the section and notification 
thereunder — Section 133, as it stands, is invalid by 
by virtue of Art. 13 of the Constitution, and the 
notification thereunder therefore falls. See Consti¬ 
tution of India. Art. 13. AIR 1954 Raj 233 (d). 

-S. 136 — Properties outside jurisdiction can be 

attached before judgment. See Civil Procedure Code 
(5 of 1908), O. 38, R. 5. AIR 1961 Andh Pra 417(a). 
_S. 141 and O. 9, R. 9 — Application under dis¬ 
missed for default — Another application to restore 
it lies UDder the Rule. See Civil Procedure Code (5 
of 1908), O. 9, R. 9. (1964) 2 Andh W R 315 = AIR 
1966 Andh Pra 263 (a). 

—S. 14L — Proceedings in execution—Award In— 
If adjustment of decree. See Arbitration Act (1940), 
S. 21. AIR 1958 Andh Pra 679 (a). 

_S. 141—Ex parte order of adjudication—Setting 

aside of — Who can apply — An application is per- 
missible in view of O. 9 f B. 13 f Civil P. C. read with 
S. 141, Civil p. C. and S. 5 of Provincial -Insolvency 
Act. See Provincial Insolvency Act (1920), S. 5. 
1958 Andh L T 925=(1958) 2 Andh W R 316. 

-S. 141 and O. 23, R. 3 — Applicability of O. 23, 

R. 3 to misfeasance proceedings — (Companies Act 
(1913). S. 235)—The proceedings under S. 235, Com¬ 
panies Act, are judicial proceedings, which attract 


the provisions of S. 141. 1953-8 DLR (Bom) 76 = 
1953-23 Com Cas 474 = AIR 1955 N U C (Bom) 
1422 (a). 

-S. 141 — Power to issue temporary injunction. 

See Tenancy Laws—West Bengal Estates Acquisition 
Act, 1953 (1 of 1954), S. 44, AIR 1959 Cal 386. 

-S. 141 — Application for amendment — If the 

plaintiff-firm cannot sue a firm, then it cannot apply 
in the suit as an applicant. Section 141 does not 
apply. See Civil Procedure Code (5 of 1908), O. 30, 
R. 1. AIR 1957 Cal 688. 


-S. 141 — (Constitution of India, Art. 226)-Writ 

of certiorari — Error on face of record — What is — 
Appeal against an order — Justification on grounds 
decided agaiDst party not allowed — Statement of 
wrong law — Effect. See Constitution of India, Art. 
220. AIR 1958 Madh Pra 221. 

-—S. 141 and O. 47, R. 1 — The provisions of the 
Civil P. C. do not apply to proceedings under the 
Madras Buildings (Lease and Rent Control) Act. AIR 
1953 Mad 236 (b). 

-S. 141 — Revision petition dismissed by Bench of 

Small Cause Court. See Civil Procedure Code (5 of 
1908), O. 9, R. 9. AIR 1951 Mad 672. 

-S. 141 - (Criminal P. C. (1898), S. 146(1))- 

Reference to Civil Court—Nature of—Competency of 
Civil Court to hear reference — Whether depends on 
territorial or pecuniary jurisdiction. See Criminal 
P. C. (1898), S. 146 (1). 1958 Cri L J 796=AIR 1958 
Pat 308. 

-S. 141—Application under S. 18—Deemed to be 

suits—Applicants deemed to be plaintiffs—Procedure 
laid down in Civil P. C. (1908) for suits applicable to 
applications under S. 18. See Land Acquisition Act 
(1894), S. 18, ILR (1963) 2 Punj 442. 

-S. 141 — Suit in forma pauperies — Appeal from 

decree based on same cause of action pending — 
Stay of suit — Application for — Order refusing stay 
of enquiry into puaperism—Interference in revision. 
See Civil Procedure Code (5 of 1908), S. 10. AIR 
1962 Punj 16. 


-S. 141—Criminal and civil proceedings— Distinc- 

ion between — Essential characteristic of offence is 
hat its consequences are penal in nature. See Crimi- 
ral P. C. (1898), S. 1. ILR (1962) 2 Punj 114. 

—S. 141 — Error apparent on face of record — 
Neither Evidence Act nor Civil P. C. applies. See 
evidence Act (1872), S. 1. 1964 Raj L W 83 = ILR 

1964) 14 Raj 90. 

_S. 144 ^Restitution proceedings — Party pre¬ 
luded by orders of Court from applying — Effect - 
exclusion of time — The principle of S. lo of Limi- 
ation Act is applicable and the period during which 
he proceedings were stayed could be excluded from 
he computation of period of limitation. Sea Limita- 
ion Act (1908), S. 15. 1957 All W B (HC) 563. 

_S. 144 —: Proceedings under — Substitution of 

leirs — Application for — Limitation — There is no 
irescribed period within which the heirs ot the 
arties to a proceeding should be brought rec ° r< J: 
ee Limitation Act (1908), Art. 181. 19o7 All W R 
[i C) 563 

—S. 144—“Suit” in S. 28 of Limitation Act does 
ot include application under this section. See Limi- 
ation Act (1908), S. 28. AIR 1955 All 526. 

—S. 144 —Evicted tenant, if can be restored to 
•ossession—He can be restored to possession if the 
rder is set aside by an appellate ?r Superior Court 
aving jurisdiction to consider validity of the order. 

ee Tenancy Laws - Andhra Tenancy Act j_18 of 

956), S. 19 (2). (1965) 2 Andh WR 197 - ILR 

1965) Andh Pra 1094 =AIR 1966 Andh Pra 4. 

—S. 144-Order for restitution of costs “ 11 
lecree within S. 2 (2) and is attachable under O. 21 
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P. 53 (1). See Civil Procedure Code (5 of 1908), 
S. 2 (2). AIR i960 Andh-Pra 544. 

—Ss. 144 and 47 — Restitution — Decree reversed 
in appeal — Grantees from decree-holder cannot 
relist restitution ordered in favour of judgment- 
debtor — They are parties within meaning of S. 144. 
The grantees pendente lite of the decree-holder are 
parties within the meaning of S. 144, And it is but 
right that the decree-holder and the grantees who 
claim through him should be placed in the position 
which they would have occupied but for the decree 
since upset. Section 144 applies to parties or their 
representatives. 15 I A 12, Disting; 20 C W N 055 
and 24 C W N 50, Foil. (L965) 69 Cal W N 117. 

—S. 144—Claim for refund of excess amount of 
rent — When maintainable. See Houses and Rents— 
West Bengal Premises Rent Control (Temporary Pro¬ 
visions) Act (17 of 1950), S. 7. (1956) 60 Cal W N 
867. 

—S. 144—‘‘Subject to the result of such suit”— 
Effect of decision in claim case as to possession — 
Restitution — Inherent power of Court. See Civil 
Procedure Code (5 of 1908), O. 21, R. t3. AIR 1956 
Madh Bha 226. 


-—S. 144 and O. 40 R. 1 — Possession of receiver— 
Nature of. 

The possession of a receiver is regarded as posses- 
S * 0n u. n Jbehalf of the purchaser from the date 
on which the purchase ought to have been com¬ 
pleted by the execution of the sale deed. This is 
obviously on the principle founded upon justice and 
good sense, that a delay on the part of the Court or 
on the part of any of its officers should not affect or 
prejudice the rights of parties. Anderson on Receivers 

, P i'o 8 o^ ; . 16 .. W iL 1 . 190; 1920 ‘ 1 Ch ' 257 ■ Rel. od. I L R 
(1965) 1 Mad 750 (DB). 

S. 144 — Proceedings under, are in the nature of 
execution proceedings. AIR 1951 Mad 804. 

—S. 144—Restitution — Principle of—Applicability 
—Inherent jurisdiction to order restitution can be 
exercised by persona designata entrusted with duties 
oo^* Se0 Restitution *“ Principle of. AIR i960 

——S. 144—Application for restitution as result of 
order of His Majesty in Council — Application is 
governed by Art. 181 and not by Art. 183 of Limita- 

1956 Nag 129 6 Limitati0n Aot (1908) ’ Art * 181 - A *R 

Z S * 1 44—Order dismissing application for restitu- 
j — A PP$*1 ? nd not revision lies against such 

At™ 3% t p L s - 2 (2 »- ilb < i965 » 

a — s - 144 "-Property sold in execution of‘ex parte’ 
decree — Restitution against stranger auctioD.nur- 
chaser. AIR 1951 Orissa 148. D pur 

—S. 144-Court of first instance - Decree-Appeal 

S3 badecr«Md°& 

S°2 AIR19M T^Co^" 6 C ° d0 < 5 ° f 19 ° 8 '' 

iT^VfSr/ Appncatio, ?, ft>r restitution. It is governed 
^ n y Art * 182 (corresponding to Art, 160, Cochin Limi¬ 
tation Act) and not by Art. 181 of the Limitation Act 
See^Limitation Act (1908), Art. 181. AIR 1952 Tray-* 

^?df^T» DIsch £ ar ^ of surety - Giving time to 

See Con,raci 

producing 5 Z figg* 

compromise - Discharge of surety. ATR 1958 An dh 


-S. 145-Bond in favour of Court—Surety agree¬ 
ing to pay decretal amount in case judgment-debtor 
failed to appeal and obtain stay — Compromise in 
execution — Decretal amount agreed to be paid in 
instalments with interest — Discharge of surety— 
Surety discharged due to substantial variation in the 
original contract. See Contract Act (1872), S. 120. 
AIR 1959 Bom 516. 

—S. 145, O. 21, Fs. 58, 03 — Security in claim 
proceedings for “claim of plaintiff” — Recovery of 
costs. It was held that the deposit being meant to be 
a securiry against the results of the removal of the 
attachment was not a security for any claim of the 
plaintiff for costs against the claimants. AIR 1955 
NUC (Cal) 1085. 

-Ss. 145,47,51(c)—Decree against principal debtor 

and his property which was secured with creditor — 
Personal decree against surety also—Point as to when 
liability will arise not clear —Decree-holder applying 
for execution by arrest of surety without proceeding 
against property secured by principal debtor—Appli. 
cation held was premature and therefore not main¬ 
tainable. See Civil Procedure Code (5 of 1908). 
S. 51 (c). AIR 1964 Mad 233. 

—S. 145—Execution against surety. A surety for 
the production of movable property belonging to the 
jadgment-debtor attached in execution of a decree 
and entrusted to his custody and in default to pay the 
value as recited in the security bond is not a surety 
who satisfies the requirements of the section. See Limi¬ 
tation Act (1908), Art. 182 (5). AIR 1956 Mad 201. 

—*S. 145 (4), Proviso (2)—Proviso is discretionary— 
Magistrate may refuse to take notice of dispossession 
if he is of opinion that the rightful owner has dis¬ 
possessed the trespassers within two months of nreli. 
minary order. AIR 1905 Pat 261. 

-—S. 140—Suit by family to set aside alienation — 
Partition of family-Effect-Right of divided member 
to coDtinue the suit remains. See Hindu Law—foint 
family. AIR 1964 Ker 144. 


-S. 146-Continuance of writ proceedings by legal 

representatives. See Constitution of India, Art. 220 
(1965) 2 Mad L J 302 = AIR 1960 Mad 200. 

—S. 146—Legal representatives of deceased decree, 
holder can continue pending execution proceedings 

AIR 1955 VuM (5 ° f 1908)1 21 ’ R ‘ 16 ’ 


—S. 140, 0. 21, R. 10 and O. 22, R. 12 - Death of 
decree-holder during execution — Substitution of 
representative can be done. AIR 1952 Trav-Co 


mj. All, 


oupuruuar returning property to 
defendant without claiming expenses — Remedy of 
supurddar - (Contract Act (1872), S. 158). Remedy 
“ ., y « a ^ separa , te suit and not by an application Sea 

^.^ols! 9081 ' s - 145 - AIB 1955 N u c 

i^fo^ai^-TsTa'lfiVMeV(1877)!“ °S5 C °(o) 

- Rescission). AIR 1955 NUC (All) 3555. W 
~ S * 14 r 8 .r Decr0e for specific performance — Ex. 

AIR 1953 JuTla'o. * * 61 0856 f0t Mt0nsi °° of 
granted lot re-^pres^otation^f1 ahi B 'under° 49 °^ 

Ss \ 

p - c - (5 of 1908 <- 8 

l i 8 (as amended by Calcutta High Courtl 

*? ma j Goutl . bas power to vary the 
date in the order for possession under S. 43 of thl 

Presidenoy SmaU Cause Courts Aot. See President 
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Small Cause Courts Act (1882), S. 43. AIR 1956 Cal 
425. 

-S. 148 — Applicability — Period fixed by decree 

— Section 148 has no application when the period is 
fixed by a final decree of the Court. AIR 1951 Cal 
299. 

-S. 148 — Order to give inspection of documents 

— Non-compliance — Inability of plaintiff to give 
inspection within time — Extension of time — Dis¬ 
missal of suit under O. 11, R. 21—Propriety of. Court 
ought to have extended time for giving inspection in 
exercise of its powers under the section. Order of 
dismissal would be set aside in appeal. See Civil P. C. 
(5 of 1908), O. 11, R. 21. AIR 1953 Hyd 32. 

-S. 148 — Extension of time — Application made 

after expiry of period originally fixed — Power of 
Court. Time may be extended and S. 148 would apply 
to insolvency proceedings. See Provincial Insolvency 
Act (1920), S. 43. AIR 1956 Madh Bha 256. 

-S. 148 — Appeal — Merger of Lower Court’s 

order — Appeal merely rejected as being not main¬ 
tainable — No merger. AIR 1963 Mad 337, 

-S. 148 — Compromise decree — Draft sale deed 

to be filed within 15 days of decree — Time cannot 
be extended. See Contract Act (1872), S. 55. AIR 
1962 Mad 489. 

-S. 148 — Extension of time—Held that payment 

after period prescribed in decrea would not be valid 
deposit. See Civil P. C. (5 of 1908), O. 20, R. 14. AIR 
1954 Maoipur 4. 

-S. 148 — Rejection of plaint under O. 7, R. 11 (c) 

— Plaint can be restored under Ss. 151, 148, 149 — 
Review under O. 47, R. 1 not the only remedy — 
Sections 148, 149 and 151 do not provide for notice 
to other side against restoration — Extension of time 
for filing deficit court-fee — Plaint to be taken as 
validly presented on date it was filed. See Civil P. C. 
(1908), S. 151. (1963) ILR 42 Pat 704 (DB). 

-Ss. 148 and 149 — Final order made — Applica¬ 
tion for eitension of time — Provisions in Ss. 148 and 
149 do not apply. 

The provisions of Ss. 148 and 149 apply only to 
proceedings which are not terminated and only to 
cases where the Court retains control of the proceed¬ 
ings. Thev do not apply when the order made by a 
Court is a final order. AIR 1923 Cal 612; AIR 1940 
Cal 275; AIR 1938 All 497. Rel. on. 1955 BLJR 621= 
AIR 1956 Pat 20 (22) (Pt C) (Pr 5) (DB). 

-S. 148 —Decree made conditional — Condition 

not fulfilled — Appeal held not maintainable — 
Question of extension of time under S. 148 would 
not arise. See Civil P. C. (1908), S. 96. 1965 Raj L W 
520. 

_S. 149 — Decree accompanying memo of appeal 

not properly stamped — Court has discretion to get 
debt remedied by having the deficit made good. See 
Court-fees Act (1870), S. 28. AIR 1955 Ajmer 64. 

_S. 149 - Court-fees Act (1870), S. 11 - Scope 

of first and'second para of S. 11 - Determination of 
mesne profits - Procedure for under Civil P. C. 1908, 
compared with that under Civil P. C. 1882 — Mode 
of enforcing payment of additional court-fee under 
S 11 para. 1 — Only power which a Court has after 
passing of final decree is to prevent decree-holder 
from executing it till court-fee is actually paid and 
a suit or interlocutory application for passing of hnal 
decree cannot be dismissed on ground of non-pay¬ 
ment of stamps - Section 149, Civil P. C. 1908, does 

not come into play in matter of payment of court 

fee on a final decree for mesne profits. ILK (1963) 
Andh-Pra 560. 

--Ss. 149, 148 — Conditional order for stay of 

execution — Order ceases to operate on condition 
not being complied with though order contains no 
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clause providing for effect of default - Application 
tor extension of time for performance of condition 
and to be allowed to continue in possession made out 
only after cessation but also after delivery of posses, 
sion to decree-holder — Application cannot be grant- 
ed See Civil P. C. (5 of 1908), S. 148. AIR 1963 Mad 

i • 

-S. 149 — Application for leave to sue in forma 

pauperis — Leave refused but time granted for pay¬ 
ment of court-fee — Court-fee not paid — Petition 
rejected — Remedy — Appeal or revision. See Civil 
P. C. (1908), S. 115. AIR 1959 Mad 14. 

-S. 149 — Rejection of plaint under O. 7. R. II (c) 

— Plaint can be restored under Ss. 151, 148, 149 — 
Review under O. 47, R. 1 not the only remedy — 
Sections 148, 149 and 151 do not provide for notice 
to other side against restoration — Extension of time 
for filing deficit court-fee — Plaint to be taken as 
validly presented on date it was filed. See Civil P. C. 
(1908), S. 151. (1963) ILR 42 Pat 704 (DB). 

--S. 149—Deficiency in court-fee made good after 

expiry of limitation for filing appeal — Application to 
condone delay in depositing court-fee — Each day’s 
delay is not required to be explained unlike the case 
on application under S. 5, Limitation Act, 1963. 1965 
Cut L J 578 = AIR 1966 Punj 332. 

-S. 149 — Payment of court-fees after limitation 

— Appeal presented within time but slight delay in 
making up deficiency in court-fees—Delay on account 
of reasons beyond control of appellant — No want of 
bona fides on appellant’s part — Suit should rot be 
non-suited on technical matter: AIR 1923 All 349 (I) 
and AIR 1914 Bom 249 and AIR 1938 Lah 361 (FB), 
Rel. on. 1965 Cur L J 578 = AIR 1966 Punj 332. 

-S. 149 — Power of Court to grant time for pay¬ 
ment of court-fees—Non-payment—Effect. See Civil 
P. C. (5 of 1908), O. 44, R. 1. AIR 1955 Trav-Co 209. 

-S«. 149, 115 — Error apparent on face of record 

— Rejection of application for review under mis¬ 
apprehension — Failure to exercise jurisdiction. See 
Civil P. C. (5 of 1908), S. 115. AIR 1955 Vindh-Pra 
46. 

-Ss. 150, 24, 38, 39 — Jurisdiction — Mortgage 

suit — Territorial jurisdiction over mortgaged pro¬ 
perties transferred to another Court after the decree 
was passed — Execution application filed directlv in 
the new Court without obtaining transmission of the 
decree - No notification under S. 24 transferring 
the business of tbe Court passing the decree to the 
newly established Court issued — Court passing the 
decree continuing to exist — Application for execu¬ 
tion held filed in Court having no jurisdiction to 
entertain it. See Civil P. C. (5 of 1908), S. 24. AIR" 
1904 Andh-Pra 68. 

SECTION 151 
SYNOPSIS 

1. Inherent power. 

A. Applicability and scope. 

B. Who can exercise. . 

C. When can be exercised. # . 

2. Court cannot override express provisions ot law. 

3. Setting aside of decree or order. 

A. Compromise decree. 

B. Ex parte order or decree. 

C. Other illustrative cases. 

4. Restoration. 

5. Injunction. 

6. Interim relief. 

7. Amendment of decree or order. . 

8. Amendment of plaint, application and pleading. 

9. Remand. 

10. Restitution. 

11. Power to pass stay orders. 

12. Extension of time. , 

13. Enforcement of surety bond or personal liabil y 
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14. Consolidation of cases. 

15. Reconstruction of records. 

10. Power to take Dote of subsequent events. 

17. Ends of justice. 

18. Equity. 

19. Other remedy open. 

20. “Pievent abuse of process of Court.” 

21. Mistake of Court. 

22. Appeal. 

23. Revision. 

24. Review. 

1. Inherent power. 

A. Applicability and scope. 

B. Who can exercise. 

C. Whea can be exercised. 

1-A. Applicability and scope. 

*^ — S, 151 — Application for permission to furnish 
security — When to be made — Actual direction of 
Court — If to be previous to such application — 
Failure of Court to give direction at proper time— 
The Court should exercise the powers under the 
section to mitigate hardships. See Provincial Small 
Cause Courts Act (1887), S. 17(1), Proviso. AIR 
1900 All 612. 

■—-S. 151 — Contempt proceedings — Nature of— 
Order awarding costs in—Enforcement of—Jurisdic¬ 
tion—Power of District Magistrate to recover—Con- 
tempt proceedings are neither civil nor criminal but 
sui generis and an order awarding costs cannot be 
enforced under either of the Codes. But under the 
authority of the High Court they get invested with 
the power to do so. See Contempt of Courts Act 
(1952). S. 1. A I R 1956 All 79. 

——s. 151—"Same cause of action" — Interpretation 
Application under the section could not be said 
to have been founded on the same cause of action 
on which suit under Rule 63 was founded. See 
Limitation Act (1908), S. 14 (1). A I R 1956 All 5. 

- S * I 5 I“ Inter f 0 r en ce with orders under inherent 

powers — Court held had authority to pass order 
under the section which could not be interfered with 

ri d ?i«i l ?i,5s e Civil P c - (5 of 10o8 >'s. ns. 

AIR 1954 All 43. 

—-S. 151, O. 6, R. 17 — Proceedings under S. 87, 
Madras Hindu Religious and Charitable Endowments 
Act (19 of 1951)—Civil P. C. does not apply—Princi- 

R * ^ w* R however apply. 
(1865) 2 Andh W R 503=1965 Mad L J (Cri) 904= 
AIR 1960 Andh Pra 33. 

——S. 151— Court has no inherent power to sanction 
refund of court-fee apart from matters mentioned in 
Ss. 63 to 60. See Andhra Court-fees and Suits Valua¬ 
tion Act (7 of 1956), S. 63. AIR 1965 Andh Pra 395. 

x g j. . I . # remove a party to 

suit from possession of property or to direct receiver 
to remove him and take possession — Court has in- 
P^er to appoint receiver. See Civil P. C (5 
of 1908), 0.40, R. 1 (l)(d). AIR 1965 Andh Pra 

ITT u v? 1 “’ A P pli , cati .°? for lra nsfer of suit — Main¬ 
tainability - Applicability of Ss. 24 and 151 of Civil 

(1959) 2 e A w R ain "' 5 A0 ‘ (3 ° f 1873) ' S ' 4 ‘ A - 

- S. 151 — Reference under S. 68 (2) and (7) of 

fc met fu, Ct u (1 r? 22) “ ? ta X ot oolleciion oftax- 
Powers of High Court — Inability to pay if ground 

for stay—High Court has power to order stay colleo- 

ot . Inc ° me * tax arrears. However mere inability 
to pay is not sufficient ground for such stayorden 

!Shm A °‘ (1922) ' S - 66 A 1 « 1957 

—*S. 151 - Power under - High Court has ample 
Power to vary the order in proper circumstances^ 
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order to grant relief and do justice between the 
parties. See Civil P. C. (5 of 1908), S. 11. AIR 1934 
Andhra 40. 

-S. 151 — Suit for damages in respect of injuries 

caused to plaintiff by defendant's rash driving— 
Defendant insured against third party risk — Notice 
to Insurance Company—Defendant outside India and 
not likely to defend suit—Insurance company’s right 
to leave to defend in name of defendant — Inherent 
powers. See Motor Vehicles Act (1939), S. 96. AIR 
1955 Bom 39. 

-S. 151 — Certificate Officer attaching money in 

hands of executing Court—Application raising ques¬ 
tion of priority—Applicability—Import of S. 151 not 
necessary. See Bengal Public Demands Recovery Act 
(3 of 1913), Rules under, R. 22, Proviso. AIR 1950 
Cal 26. 

—S. 151 — Claim for refund of excess amount of 
rent—When maintainable. See Houses and Rents— 
West Bengal Premises ReDt Control (Temporary Pro¬ 
visions) Act (17 of 1950), S. 7. (1956) 60 Cal W N 867. 

—S. 151 — Order under inherent power by subor¬ 
dinate Court—Order is not appealable—Remedy is to 
move High Court direct. A I R 1951 Cal 357. 

——S. 151 — Prevention of multiplicity of suits — 
(Specific Relief Act (1877), S. 54). AIR 1952 Cal. 

I • 

—S. 151-Removal of suits-High Court has very 

wide discretion — Where the Court comes to a con¬ 
clusion that the applicant feels that he is not likely 
to get a fair trial, Court must transfer the case. See 
Letters Patent (Cal.), Cl. 13. AIR 1951 Cal 2S6. 

— S. 151.and O. 39, Rr. 1and 2 — ’"Or other injury 
of any kind —Execution of decree cannot be held to 

Xy’SJMi!?5K?i tting anin,ury - A1R 1955 nuc 

(Madn Una) 4325. 

——S. 151 — Inherent power — Extent and limit — 
Ine section does not confer any new powers oq 
C ourts but only saves their inherent powers. These 
powers cannot be extended to make a new law on the 

M«d 482 Se ° C0n,panies Act (1956) ’ S ‘ 283 * AIR 19ea 
,77 S , S ;. 151 i, 145 ~ I ? her «n^ powers of Court-Even 

t S. 145 will not apply, the Court has ample jurisdic¬ 
tion in its inherent power to enforce the bond by 
way of execution in the same proceeding. See Civil 
P. C. (5 of 1908), S. 145. AIR 1960 Mad 324. 

~ S ; 15 1 and O. 41, R.6 — Petition filed only under 

?• , 15 i,“ P . 6 5l! ioner can rely on O. 41, R. 6, if it will 
help him. AIR 1958 Mad 360. 11 

-S.151 — (Partition Act (1893), S.2) — CoDarce 

nary house not impossible of reasonable division- 

sale-Ord A m T haU ot copiers for 

direction tn M J* \ oi house was canceR ed and 
direction to divide house was given. Sea Parti 

tion Act (1893), S. 2. AIR 19J5 N\)h (Mad) i 900.‘ 
——S. 151 — Probate proceedings — Apnointmanf 

iz d zim . eSuccession Act 

fri ? nd .~ RuIe to — The Court should act 

mi), p - c ‘ < 5 

TW S ii 5l “'?, owerof Hi « h ^rt, indicated Sea 

msutl Act < 18of 

*—S. 151 — Consequential orders to give effaot 
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-S. 151, 0.1, R. 10—Necessary and proper parties. 

AIR 1951 Punj 318. 

-S. 151 —Certificate under R. 12 of the Privy 

Council Rules — Cannot be cancelled or withdrawn 
by the High Court under S. 151 or O. 47, R. 1, Civil 
P. C. See Privy Council Rules, 1920, R. 12. AIR 1951 
Punj 43. 

-S. 151 — (Taipur Hindu Law of Inheritance 

(Amendment) Act (1945), S. 2) — No retrospective 
effect — Transposing defendant as plaintiff. See 
Jaipur Hindu Law ot Inheritance (Amendment) Act 
(30 of 1945), S. 2. AIR 1955 NUC (Raj) 293. 

-S. 151 and O. 14, R. 2 — Inherent Jurisdiction 

of Court to decide one question first. AIR 1953 Sau 
30. 

-S. 151 — Power of Court — Exercise of on be- 

half of defendant is within the Jurisdiction of the 
Court. See Civil P. C. (5 of 1908), O. 39, R. 1. AIR 
1957 Trav-Co 286. 

-S. 151 — “Possession” meaning of — Application 

by stranger before dispossession — Maintainability- 
Inherent power. In the instant case there is no scope 
for resorting to the inherent powers. See Civil P. C. 
(5 of 1908), O. 21, Rr. 97 to 100. AIR 1955 Trav-Co 
225. 

1*B. Who can exercise. 

-S. 151—Order of D. C. directing name of 

certain person to be entered in Mutation Ragister 
as "Shebait” — Competency of successor D. C. to 
vacate order — He would be Justified in invoking his 
inherent powers under the section. See Assam Land 
and Revenue Regulation (1 of 1886), S. 151, AIR 
1951 Assam 45. 

-S. 151 — Inherent Jurisdiction—The Court would 

not hesitate to exercise its inherent Jurisdiction under 
S. 15l by restoring possession and allowing mesne 
profits in the interest of justice. See Civil P. C. (5 of 
1908), O. 21, R. 101. AIR 1955 NUC (Cal) 5567. 

-S. 151, O. 20, R. 18 — Preliminary decree in 

partition suit — Delivery warrant returned with shera 
that warrant was duly executed—Final* decree passed 
— Subsequent application alleging that shera was 
false — Jurisdiction of the trial Court to enquire into 
genuineness of shera — Trial Court can enquire into 
the genuineness of the shera on the warrant. AIR 
1957 Mys 71. 

-S. 151—Application for stay before filing written 

statement but after taking various steps in suit — 
Interference for ends of Justice. High Court could 
interfere with the order passed by the trial Court. 
See Arbitration Act (1940), S. 34. AIR 1904 Pat 542. 

-S. 151 — Appellate authority certifying standing 

orders — Correction of clerical mistake — Inherent 
powers — The rule that every Court must be deemed 
to possess the inherent powers, which applies to all 
Courts cannot apply to an Appellate authority under 
the Industrial Employment (Standing Orders) Act. 
See Industrial Employment (Standing Orders) Act (20 
of 1946), S. 6. AIR 1958 Pat 427. 

_S. 151 — Compensation money paid in contraven¬ 
tion of S. 31 (2), Land Acquisition Act - Jurisdiction 
of District Judge to order refund of compensation 
money from claimants before hearing reference- 
The District Judge has no power either under the 
Land Acquisition Act or S. 151 ot Civil P.C. to direct 
collector to realise the compensation money. See 
Land Acquisition Act (1894), S. 18. AIR 1956 Pat 

360. 

_S # 151 — Commission — Question of law — 

Application under by party to reference to obtain 

directions and opinion on question (j 0 ™ C ( °. urt ( ,s 1 s “‘58 
commission does not lie. See Civil P. C. (5 of 1908), 
O. 26, R. 1. AIR I960 Punj 430. 


—S. 151—Power of Collector. 

The Collector to whom a decree is transferred for 
execution under S. 68 of the Code, or any person to 
whom such authority may in law be delegated by the 
Collector, can dismiss an execution petition as well 
as restore it in the exercise of his inherent powers 
under the section. AIR 1955 NUC (Baj) 270. 

1-C. When can be exercised. 

-S. 151; 0.21, R. 100 (1)—“Such property”—Mean* 

ing of—Means property covered by the decree—When 
all the circumstances leading to the dispute are not 
known the High Court in revision will not be Justi¬ 
fied in interfering with the order of the lower Court. 
See Civil P. C. (5 of 1908), O. 21, R. 100(1). AIR 
1961 Assam 79. 

-S. 151—Practice — Technicalities of procedure— 

No undue importance should be given. See Practice. 
AIR 1958 Bhopal 9. 

-S. 151—Eviction of tenant — Compensation — 

Amount determined ex parte by Controller — Appeal 
by tenant to re-hear question of compensation — 
Refusal — Validity — Interference by High Court — 
Controller is not entitled to make his own assess¬ 
ment of the compensation without finding that the 
landlord aod tenant are unable to reach an agree¬ 
ment regarding compensation — Such an assessment 
beiDg contrary to law, is a fit case for interference by 
High Court in exercise of its revisional powers. See 
Tenancy Laws — Calcutta Thika Tenancy Act (2 of 
1949), S. 27. I L R (1962) 1 Cal 125. 

-S. 151, O. 39, R. 1—Inherent power—When and 

how should be exercised—Injunction pending pauper 
application under inherent powers — Form of — An 
order restraining step-mother from selling any pro¬ 
perty without the permission of the Court till the 
disposal of the suit held was eminently reasonable 
one. AIR 1951 Cal 357. 

-S. 151—Inherent powers cannot be invoked to 

grant temporary injunction. See Civil P. C. (5 of 
1908), S. 94(c). AIR 1959 Ker 45. 

-S. 151, O. 14, R. 2, O. 15, R. 3 - Trial of some 

issues first — The Court has power to determine aoy 
particular issue first, if it considers to be convenient 
and beneficial to the conduct of the case. AIR 1955 
NUC (Madh Bha) 3711. 

-S. 151—Court has got inherent power to set aside 

sale on ground of material irregularity or fraud, even 
though petitioner had locus standi or not 
plication for setting aside the sale. 7 8 Mad L W 498- 
(1965) 2 Mad L J 197=AIR 1960 Mad 84(b). 

_S. 151—Deliberate withdrawal of application— 

Applicant cannot be permitted to press it again:for 
no obvious or no clear reason. AIR 19o5 NUC (Mys) 
1840. 

-S. 151 and O. 14, R. 2-Question as to Jurisdic¬ 
tion—When can be decided as preliminary issue. AIR 
1953 Sau 30. 

-S. 151 — Preliminary decree passed — Suit dis¬ 
missed for default - Legality - The order is without 
jurisdiction and is, therefore, a nullity. See Civil r. U 

(5 of 1908), O. 9, R. 8. AIR 1957 Trav-Co 197. 

• * 

2. Court cannot override express provi¬ 
sions of law. 

_S. 151—Justice, equity and good conscienca-Prin- 

ciples of, cannot be invoked by Court when there are 
statutory provisions governing the matter—(Practice). 

1956 Andh W R 1082=1 LR (1950) Andh Pra 1076= 
AIR 1957 Andh Pra 981 (985) (Pt D) (Pr 16) (DB). 

_S. 151—Suit—Multiplicity of litigation. 

Multiplicity ot litigation has to ba ? v0 'i¥, a b “ l 
is to be achieved only if possible under the law as it 
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stands. The Courts cannot go beyond the law in order 
to achieve the above object. AIR 1955 Bhopal 3 (5) 
(Pt B) (Pr 8). 

-S. 151—Express provision of law — Section 151 

can be invoked only in cases where there is no dear 
provision in the Code. AIR 1955 N U C (Ra|) 4608. 

3. Setting aside of decree or order. 

A. Compromise decree. 

B. Ex parte order or decree. 

C. Other illustrative cases. 


3-A. Compromise decree. 

-S. 151—Decree passed under O. 37, R. 2(2) on 

failure of defendant to comply with conditional 
order — Court setting aside decree in its inherent 
powers—Order held without jurisdiction — Scope of 
S. 151 Stated-Proper remedy is to file an appeal. See 
Civil P. C. (5 of 1908), O. 37, R. 4. AIR 1963 Bom 85. 

^—S. 151—Compromise recorded when one of par¬ 
ties was minor — No leave obtained — Application 
under, to set aside order recording compromise can 
be treated as application for review. See Civil P. C. 
(5 of 1908). 0. 47, R. 1. AIR 1954 J & K 31. 

—S. 151—Order recording or refusing to record 
compromise — Appeal — No appeal lies against an 
order passed under the section. See Civil P. C. (5 of 
1908), O. 43, R. l(m). AIR 1959 Pat 018. 


3-B. Ex parte order or decree. 

-S. 151 and O. 9. R. 13—Ex parte decree—Setting 

aside-Application under O. 9, R. 13 barred—It can¬ 
not be set aside under inherent powers. AIR 1951 
Ajmer 39(1). 

-S. 151—Ex parte final mortgage decree for sale— 

Setting aside of — Sufficient cause. See Civil P. C. 
<5 of 1908). O. 9, R. 13. AIR 1961 Cal 534. 

-S. 151 and 0.41, R. 21—Ex parte order passed 

on revision petition — High Court has power to set 
aside such order. AIR 1945 Mad-103, Diss. (General 
Clauses Act (1897), S. 21), (M. P. General Clauses 
Act (3 of 1953), S. 21), (High Court Rules and 
Orders (Civil) (Nagpur now M. P.), Part I, Chap. 4, 
«• 12), 


The High Court has power to set aside an ex parte 
order passed on a revision petition and a petition to 
set aside such order is therefore tenable. AIR 1957 
Nag 83; AIR 1961 Cal 474, Foil. AIR 1902 S C 527* 

ArR R .Q?l M P L J 3,7 > Rd. on.’ 

AIR 1945 Mad 103, Diss. from; AIR 1943 Mad 200 

and AIR 1951 Mad 672, Ref. 1965 jab L J 997=1960 

M P L J 05. 


3-C. Other illustrative cases. 

_ S. 151 — Application for judgment on award 
Order setting aside award and also dismissing appl 
cation — Award held valid in appeal from form 

erder - No appeal against latter order. See Arbitr 
tton Act (1940), S. 17. AIR 1981 Cal 118, 

—S. 151, 0. 41, R. 33 and O. 39, R. 2 (3) - Settle 
aside order under 0.39, R. 2 (3) against decease 
defendant. Held, order can be set aside even again 
the deceased defendant under 0. 41, R. 33 read wii 
S. 151. AIR 1955 NUC (Cal) 2920. 

- Ss. 151, 148 and 115 — Time granted by Cou 
tor payment of costs while setting aside ex pari 
$5™® -S-148 does not apply - s. 151 however a, 
piles — Trial Court not adverting to exercise t 
power under S. 151-Order liable to be interfere 
with under S. 115 b). 31 Cut L J 757 = ILR flBfl' 
Cut 500=AIR 1980 Orissa 44. LK (1901 

-S. 151 - Executing Court fixing order in whic 

property is to be sold—Non-compliance with Court 

[Vol. 14.1 (Suppl.) Fn.D. 80. 


order renders sale voidable and not void. Applica¬ 
tion filed after 30 days of date of sale to set it aside 
is barred by.time. See Limitation Act (1908), Art. 166. 
AIR 1964 Orissa 91. 

-S. 151—Controller can set aside or interfere with 

his previous order where there is fraud practiced by 
party in obtaining order—Moreover there is inherent 
power in controller in setting aside ex parte order — 
Finality does not attach to e^erv order. See Houses 
and Rents — Pepsu Urban Rent Restriction Ordin¬ 
ance (2000), S. 16 (4). AIR 1955 NUC (Pepsu) 1880. 

-S. 151 — Decree based on award without com¬ 
plying with mandatory provisions of S. 14 of Arbi¬ 
tration Act (1940) — Decree can be set aside under 
inherent powers. See Arbitration Act (1940), S. 17. 
1965 Pun L R (Sup) 117. 

-S. 151, O. 22, R. 9 (2) — Setting aside abatement 

—Exercise of inherent powers. As there is a specific 
provision in O. 22, R. 9 (2) for setting aside abate¬ 
ment, the Court’s inherent powers under S. 151 
cannot be exercised for this purpose. AIR 1955 NUC 
(Sau) 4080, 

4. Restoration. 


~—S. 151 — Application for restoration of appeal 
filed after expiry of period prescribed by Art. 103 of 
Limitation Act (1908) not maintainable under the 
section. See Limitation Act (1908), Art. 108. AIR 
1904 All 124. 

-S. 151 — Dismissal for default — Restoration — 

Grounds. See Civil P. C. (5 of 1908), S. 115. AIR 
1951 Assam 36. ... 


—-S. 151—Suit by minor— Dismissal for negligence 
of guardian — Remedies of minor. Courts have wide 
powers to restore suits. See Civil P. C. (5 of 1908). 
O. 9, R. 9. AIR 1954 Bom 214. ' 


KJ. 


- Ob. lOl, KJ. <7. H# IDO \J. za f JM* 1 — auic 

dismissed under O. 9, R. 8 — Remedy is under O. 9 
R. 9 — Fresh suit is barred. See Civil P. C (5 of 
1908), O. 9. R. 9. AIR 1955 NUC (Manipur) 4556. 

-Ss. 151,143 and 149,0.7, R. 11 (c) and 0.47 

R. 1—Rejection of plaint under O. 7, R. 11 (c)—Plaint 
can be restored under S. 151, 148 or 149 — Review 
under O. 47, R. 1 not the only remedy—Ss. 148, 149 
and 151 ^do not provide for notice to other side — 
Remedy of other side against restoration — Extension 
of time for filing deficit court fee-Plaint to be taken 

n S . v ™ ly r-R^ es0r J ted 011 date was AIR 1955 
Pat 370 (FB) and AIR 1949 Pat 30 and AIR 1957 Pat 

430 (FB) and AIR 1938 All 497 and 43 C W N 417 and 

ILR 39 Mad 876 and AIR 1956 Pat 20 held no longer 

good law in view of decision in AIR 1961 S C 882. 

The use of the inherent powers under S. 151 is not 
restricted to the pendency of an action in Court till 
“"® l order of disposal one way or the other is passed. 
Whether the Court ultimately will use such powers 

!% f !i V0Ur j 0f a P a L rty will be ; a different matter and 
will depend upon the facts and circumstances of the 
case; but to say that inherent powers cannot be 
invoked after the disposal of the case in regard to 

^nn« iD » g c°U l i hat / ase i y U1 !? e to detract from the 

scope of S. 151 and to defeat the main purpose of a 
fundamental principle of administration of justice. 
Lxercjse of inherent powers does not necessarily 
depend upon a party moving the Court for such 
exercise. An application for that purpose does not 

,a 8 ? ositlon differenl *0* or lessthan 

tnat where it exercises suo motu such powers in an 
appropriate case. y Q aQ 

i fc A “? rder , of t he Court passed under S. 151 vacating 
Efig* fe J®®tiag the plaint for failure to pay the 

n d f efi H C .lr rUf ? e r an ? re ftortng the plaint on payment 
court-fee is within jurisdiction and discre- 
the Court! AIR 1939 Pat 678 (FB) and AIR 
1949 Pat 112, Rel, on; AIR. 1901 S C 882, Foil IR 
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An application for review under O. 47, R. 1 on 
payment of requisite court-fee is not the only remedy 
against rejection of the plaint or the suiti AIR 1955 
Pat 370 (FB) and AIR 1949 Pat 366 and AIR 1957Pat 
430 (FB) held no longer good law in view of decision 
in AIR 1961 S C 882. 

The order passed restoring the plaint and granting 
further time for payment of the deficit court-fee can 
well be taken to have been made under Ss. 149 and 
148. Mere labelling the order to be under S. 151 
does not exclude the competency of that order to be 
under Ss. 148 and 149. It cannot be said that exten¬ 
sion of time under S. 148 or 149 can be granted only 
when a Court has a case before it, in regard to which 
it has got jurisdiction : AIR 1961 S C 882, Foil.; AIR 
1938 All 497 and 43CWN 417 and ILR 39 Mad 876 
and AIR 1956 Pat 20 held no longer good law in view 
of AIR 1961 S C 882. 

Action under S. 151 (or under S. 148 or 149) would 
not become void in absence of any notice to the other 
side, when such notice is not provided for in those 
provisions. It is, however, true that a party who is 
likely to be adversely affected should be given notice 
of a proceeding in which a final order may be passed 
against him; that is, on principles of natural justice, 
The rejection of the plaint creates a valuable right in 
favour ol the defendants inasmuch as they are reliev¬ 
ed of the claim made in the suit and if and when 
that order is going to be set aside and their valuable 
right is being revoked, it is proper that they should 
be noticed and given a chance to raise that objection 
about the sufficiency of cause for further extension of 
time for filing the deficit court-fee. 

When the defendants find, after notice of the suit 
is served on them and before they file the written 
statement, that an order under S. 151 restoring the 
plaint had been passed behind their back, they can 
move the higher Court against that, and obtain a 
direction for reconsideration of the matter by the 
trial Court. If they fail to avail themselves of that 
step, it is too late for them to contend that the order 
ultimately passed under S. 151 was void or ultra 
vires. 

Once the time for filing the deficit court-fee is 
extended under any of the three Ss. 149, 148 and 151 
the plaint will be taken to have been validly pre¬ 
sented on the date it was filed in Court, though the 
deficit court-fee was paid much later, and in that 
view, there would be no bar of limitation if the 
plaint had been originally filed within time. (1903) 
ILR 42 Pat 704 (DB). 

-S. 151 andO. 34. R. 3 — Application for making 

preliminary mortgage decree final, dismissed for 
default — Subsequent application beyond three years 
should not be dismissed on ground of limitation but 
previous application should be restored under S, 151. 
(Limitation Act (1908), Art. 181). See Civil P.C. 
(5 of 1908), O. 34, R. 3. AIR 1955 N U C (Pit) 2493. 

5. Injunction. 

_S. 151, O. 39, Rr. 1, 2 — Suit for refund of depo¬ 
sit and interest by licensed importer on his ceasing 
to be so —Notice by State to show cause why deposit 
should not be forfeited for breaches of terms of 
license — Application for temporary injunction by 
plaintiff against State - Application rightly refused. 
See Civil P. C. (5 of 1908), O. 39, R. 1. AIR 1955 NUC 
(Ajmer) 4746. 

_S. 151 and O. 39, Rr. 1,2 and 3 — Ex parte inte¬ 
rim injunction—Grant of—Such injunction, if can be 
granted under inherent powers. AIR 1951 All 8. 

_S. 151 — Power to issue injunction — Court will 

have jurisdiction to issue injunction to prevent irre- 
perable injuries in cases where there is no other re¬ 
medy open to the aggrieved party. See Houses and 


Rents — West Bengal Premises Tenancy Act (1950k 
S. 29 (5). (1959) 03 C W N 240. * 

-S. 151—Temporary injunction—Jurisdiction. 

The Court can grant temporary injunction in the 
exercise of its inherent jurisdiction. See Civil P. C 
(5 of 1908), O. 39, R. 1. AIR 1953 Cal 377. 

—~S. 151, O. 25, R. 1 — Pauper application — Juris¬ 
diction to grant temporary injunction pending deci¬ 
sion. 

Court has no jurisdiction to grant injunction under 
O. 39, R. 1 as there is no pending suit at that time, 
but has inherent powers to pass an order of such a 
nature. AIR 1951 Cal 357. 

—Ss. 151, 94; O. 39, Rr. 1, 2—Power of subordinate 
Court to grant temporary injunction under inherent 
powers — Subordinate Courts have no such powers. 
See Civil P. :C. (5 of 1908), S. 94. A I R 1961 J and 
K 29. 

-S. 151—Injunction cannot be granted to restrain 

decree-holder from executing decree. See Civil P. C. 
(5 of 1908), O. 39, R. 1. AIR 1957 Madh Bha 95. 

-S. 151—Injunction to restrain execution of decree. 

No order of injunction can be made. See Civil P. C, 
(5 of 1908), O. 39, R. 1. AIR 1956 Madh Bha 75. 

-S. 151 — Power to grant temporary injunction 

under inherent powers — Cannot be implied in Court 
outside the limits of 0.39. See Civil P. C. (5 of 1908), 
S. 94. AIR 1953 Madh Bha 154. 

-Ss. 151 and 94; O. 29, R. 1 and O. 39, Rr. 1 and 2 

—Power to grant injunction under S. 151 in the inte¬ 
rest of justice — Failure to grant is a failure to exer¬ 
cise jurisdiction — Where the suit is not relating to a 
property O. 39, R. 1 will not apply — O. 39, R. 2 
applies only to cases of breach of contract — In a 
suit for declaration that the plaintiff is qualified to 
hold an appointment, a a injuction restraining the 
employer from terminating his services is to be treated 
an application under S. 151. AIR 1902 S C 527, Rel. 
on. I L R (1960) Cut 400. 

6. Interim relief. 

-S. 151 and O. 7,Rr. 7 and 11-Suit premature— 

Order becoming mature during pendency of revision. 

- Proper order - High Court can grant relief. See 

Civil P. C. (5 of 1908), O. 7, R. 11. A 1 R 1955 NUC 
(Hyd) 2965. 

-Ss. 151 and 152-Relief under, cannot be granted 

which falls within scope of appeal or review. A I R 
1951 Mad 400. 

_S. 151—Suit for maintenance — Claim hotly con¬ 
tested by husband — Order for interim maintenance 
before suit is heard on merits is without jurisdiction- 
See Hindu Law—Maintenance. AIR 1900 Orissa 157. 

7. Amendment of decree or order. 

_S. 151—Decree not in conformity with judgment 

— Amendment must be allowed — Non-mention of 
costs in judgment—Decree mentioning costs—Amend¬ 
ment of decree. See Civil P. C. (5 of 1908), S. lo2. 
(1905) 7 O J D 275=ILR (1965) Cut 80S=AIR I960 
Oriisa 225. 

8. Amendment of plaint, application and 

pleading. 

• _S. 151 — Amendment of plaint — Interests of 
justice. 

In the interests of justice Court can order amend¬ 
ment. See Civil P. C. (5 of 1908), O. 0, R. 17. AIR 
1957 SC 357. 

-S. 151 — Amendment of plaint by addition of re¬ 
lief - Grounds for - Powers of appellate Oiurt ^ee 

Civil P. C. (5 of 1908), O. 6, R. 17. AIR 1956 All 439. 
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_»S. 151 — Bevisional Court allowing amendment 
of plaint—* Application for amendment to trial Court 

— Powers of trial Court to extend time for amend* 
ment. 

Time could be extended to meet the ends of justice 
if necessary by the exercise of the inherent powers. 
See Civil P. C. (5 of 1908), O. 0, R. 18. A I R 1962 
Andh Pra 527. 

-S. 151 — Amendment of plaint ordered on pay¬ 
ment of costs within certain time—Extension of time 
for filing amended plaint — Expiration of period for 
paying costs—Amendment whether should be allowed 

— Under S. 151 time for payment of costs to the 
defendant could be extended. See Civil P. C. (5 of 
1908), S. 148. AIR 1959 J and K 73. 

—S. 151 and O. 21, R. 17 — Amendment not relat¬ 
ing to matters covered by R. 17 — An application for 
execution which is defective in some particulars, can 
be amended under the Court’s general powers even 
if the amendment suggested relates to matters not 
covered by 0. 21, R. 17. AIR 1955 NUC (Madh Bhi) 
3714. 

-S. 151—Amendment of plaint — Tests for allow¬ 
ing amendment — Even time, barred amendment may 
be allowed under certain circumstances. See Civil 
P. C. (5 of 1908), O. 0, R. 17. AIR 1905 Madh 
Pra 85. 

~—S. 151—Power of amendment apart from Rule — 
Court can in its general power allow amendment to 
cure defect in a petition for execution. See Civil P. C. 
(5 of 1908), O. 21, R. 17 (1). AIR 1957 Orissa 5. 

9. Remand. 

——S. 151 — Order under sub-section (4) of S. 14 of 
West Bengal Premises Rent Control (Temporary Pro¬ 
visions) Act (1950)—Decree passed in suit—Effect on 
order — Suit remanded in appeal — Striking out 
defence for non-compliance with order — Propriety 
of — See Houses and Rents — West Bengal Premises 
,?° ntro1 (Temporary Provisions) Act (1950), 
S.14 (4). (1957) 61 Cal WN 835. 

—Ss. 151,115; O, 41, Fr. 23, 25 — Fernand under 
inherent power — Case covered by O. 41, B. 25 — 
Setting aside—Revision. 

Section 151 does not empower the lower appellate 
j-ourt to disregard and to depart from the procedure 

gJi iSH! *c Code ~ See Civil Procedure Code 

1426. 1908 ’ S * 115, A 1 R 1955 N U C < Hiin Pra > 

—-S. 151—Remand uoder-No material irregularity 

1908? 8 e Vi S i° D AfnT O rf£i vi, „ Pr0cedure 00(10 ( 5 of 
Ayu8 /> S. 115. AIR 1954 Him Pra 73. 

o77o S u rt 15 f 1 e^ flmand UDder “ herent P° we rs—Refund 
The plaintiff Is enHtled to refund of court-fees - 
J andK24 eeS (1870)> S ‘ 13 ‘ A 1 R 1953 
rM 1 an d 107, O. 41, R. 23 and O. 43, R. 1 (a) 

m UM JfcSh Bh»“i8. r “ l power - No appoal 

*-—S. 151 — Decree for possession—Reversal in an 
K? f ““ d su * remanded for determining value of 

AIR I III Madh ftSB?" ^ <5 19 ° 8) ' S - 2 l 2 )- 

S8.151, 115 and O. 41, R. 23 - Remand order 

such nrlfi 161 ! 11 * P T ers 7 0nly vision lies against 
such order—Second appeal treated as revision — Sm 

oifca m dUte Code (S of 1908)l S - U5 - AIR 1983 

^•io^uTdef 9 w P h“ 1 hlt°l, rd "d 0 e f . tem ‘ Dd ,U “‘ “ '« 


A person aggrieved by an order of remand where 
no appeal would lie would have a right of appeal 
merely because the Judge failed to mention that it 
was an order under S. 151, C. P. C. — See Civil Pro¬ 
cedure Code (5 of 1908), O. 41, R. 23. AIR 1956 
Raj 43. 

-S. 151 — Orders under — Ad order of remand 

passed under the section will be revisable — See Civil 
Procedure Code (5 of 1908), S. 115, AIR 1955 
Raj 127. 

-S. 151—Remand order under—Competency of — 

In the instant case under the circumstances the 
lower appellate Court has no occasion to resort to 
the provisions of S. 151. A I R 1955 NUC (Raj) 
4034. 

10. Restitution. 

;-S. 151—(Limitation Act, S. 28)—“Suit" does not 

include application for restitution under S. 151 — 
See Limitation Act (1908), S. 28. AIR 1955 All 526. 

■—151, O. 17, R. 1 and O. 23, R. 1 — Application 
under S. 9, Hindu Marriage Act, for restitution of 
conjugal rights—Petitioner applying for adjournment 
— Application held not one under O. 23, R. 1—Court 
ordering that application be closed observing that 
petitioner could file separate application ss and when 
convenient to him — Older held amounted to ad¬ 
journment sine die — Subsequent application filed by 
petitioner not barred—See Civil Procedure Code (5 of 
1908), O. 17, R. 1. (1965) 1 Andh L T 276 = A I R 
1966 Andh Pra 73. 

—S. 151 — Restitution under inherent powers — 
Decree reversed in another suit-Restitution could be 
granted - See Civil P. C. (1908), S. 144. A I R 1953 
Bilaspur 31. 

-—S. 151- Certificate sale set aside — Right of auc¬ 
tion-purchaser to interest on money deposited — 
Duty-of Court and jurisdiction to grant restitution — 
Ovjl Procedure Code (5 of 1908), S. U4. A I R 

-Ss. 151 and 144 — Reslitution can be ordered 
under inherent jurisdiction - See Civil Procedure 
Code (5 of 1908), S. 144. AIR 1964 Mad 404. 

-Ss. 151,144—Restitution—Inherent power. 

Cases where the injury that has been done has to 
be repaired consequent not on the variation or re- 
versal of decree, but by other means. In such cases 
it has been uniformly held that the Court has in- 
herent power to proceed under S. 151 and order 

“lliTills Mid 173? CedUre ^ 15 ° f 1908) ’ 

—S. 151 — Application for mesne profits by way of 

a i gai 5 St *y ct * 0n "P urc haser—Each requires 
to be de f e r®iaed on its own facts — See Civil Proce¬ 
dure Code (5 of 1908), S. 144. AIR 1953 Mad 930. 

—S. 151—Inherent power to direct restitution. 

► P°w 0r to direct restitution is inherent in the 

804? CdUre C ° de (3 ° f 1908 »* 

“rM 51 .T R ? s ^. lut . Io “- p fin c iple of—Applicability 
- I Po h weroV. Ur,SdlCt, ° n ~ Per50Da designata entrusted 

fr Jm 6 »K n i ler0nt /? lisdlC r' 10 order restitution apart 
from the provisions of S. 144, C. P Cod* ik 

exercised not only by a Court but also' bv« nil* b ® 

designata entrusted with the duties anH P ™ S ° Da 

normaHy performed and exercised by a^Cour^of 

Law. Hence even if the District Munsiff to whl 

& decree 15 transferred under 9 flfl nt 1 *** 

Village Courts Act could be regarded aw “ adtaS 

designata, he has nownr tn ea a , P® rs °na 

the reversal olthe decree whic°hh dTee^n? 
executed by him. Though thn k 0n previoi «ly 

the application under S. 144, C P Code^if 5 - 05001 ^ 
pcteur lor the District 
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under inherent powers. 44 ML J 735; AIR 1922 
P C 269, Rel. on. AIR 1960 Mys 337. 

*—S. 151—Order under S. 7, Guardians and Wards 
Act not decree—Order reversed — Restitution — In¬ 
herent power. 

Application for restitution does not lie under 
S. 144, though the Court can order restitution under 
S. 151—See Civil Procedure Code (5 of 1908), S. 144. 
AIR 1952 Nag 190. 

-S. 151 — Reversal of decree by same Court — 

Inherent power to grant restitution—See Civil Proce¬ 
dure Code (5 of 1908), S. 144. AIR 1951 Orissa 148. 

11. Power to pass stay orders. 

-S. 151 — Suit for possession, arrears of rent and 

damages after termination of tenancy on obtaining 
permission of Rent Controller—Mere fact that tenant 
has filed appeal against order of Rent Controller is 
no ground for staying suit—Factors to be considered 
in granting stay of suit — See Houses and Rents — 
C. P. and Berar Letting of Houses and Rent Con¬ 
trol Order (1949), Cl. 13. 1965 Mah L J 823 = AIR 
1966 Bom 216. 

—S. 151—Order refusing to stay earlier suit—Order 
is under S. 151 — Not a Judgment under Cl. 15 of 
Letters Patent (Bombay) — Appeal does not lie — See 
C-vil P. C. (1908), S. 10. AIR 1953 Bom 117 (118) 
(Pt A). 

-S. 151—Order refusing to stay suit is a judgment 

— Appeal lies -See Letters Patent (Cal), Cl. 15. AIR 
1957 Cal 727. 

S. 151 — Suit for arrears of rent pending in civil 


Court — Application by tenant for determination of 
fair rent to Rent Controller — Civil suit should not be 
stayed—See Civil Piocedure Code (5 of 190b), S. 10. 
AIR 1953 Hyd 55. 

#-S. 151 — Order for stay of suit is not judgment 

within Cl 15 of Letters Patent (Madras) —No appeal 
lies: A I R 1948 Mad 371, Overruled. See Letters 
Patent (Madras), Cl. 15. AIR 1954 Mad 1057 (FB). 

— S. 151—Suit under O. 21, R. 63—Stay of sale. 

Court can order stay of sale in execution of a de¬ 
cree—See Civil Procedure Code (5 of 1908), S. 94 (e). 
AIR 1951 Mad 321. 

-Ss. 151 and 10 — Stay of suit — Powers under 

S. 151-When can be exercised—See Civil Procedure 
Code (5 of 1908), S. 10. ILR (1965) Cut 533 = AIR 
1966 Orissa 53. 

-S. 151—Inherent power to grant stay-S^ee Civil 

Procedure Code (5 of 1908), S. 10. AIR l95o N U C 

(Pat) 251. . . 

12. Extension of time. 

-S. 151—(Limitation Act (1908), S. 5)-Sufficient 

cause—Appeal presented beyond time A PP ll0 ation 
for condonation on ground of his c 0 ?, 600 ™ 00 !*®,}^ 
-Court not satisfied - No other evidence-Applica¬ 
tion rejected under S. 5, Limitation Act read wit 
S. 151-See Limitation Act (1908), S. 5. AIR 1955 
NUC (Ajmer) 4706. 

_S 151—Period of fifteen days—Extension of. 


A Court has no jurisdiction to extend the period of 

15 days fixed by the Cide in O. 21, R.^85. The penod 
fixed or granted by Court can be enlarged - See Civil 
Procedure Code (5 of 1908), S. 148. A I R 1957 All 

558. 

_ 151 148 and 115-Application under S. 148 

to extent tirkereiused-Revision-Inherent power of 

High Court. . 

Where the lower Court has no jurisdiction to enter¬ 
tain an application under S. 148, the High Court will 
not interfere in revision — See Civil Procedure Code 
(5 of 1908), S. 115. AIR 1961 Bom 254. 


■Ss, 151, 148 and O. 26, R. 3 —Interlocutory order 
staying another proceeding or granting injunction— 
Default clause — Extension of time after default — 


■ ^ • A. x • mu 1 VUO v>cl l V\JU0 

Ss. 151, 148 — Decree con'aining direction to 
make payment within specified time — Default clause 
—Extension of time after default — Court having no 
seisin of suit, cannot extend time. See Civil Proce¬ 
dure Code (5 of 190 3), S. 148. AIR 1965 Cal 308. 

——Ss. 151, 148 — Decree for specific performance— 
Direction to deposit certain money within certain 
time as condition—In default suit to stand dismissed 
—Court has no power thereafter to extend time either 
under S. 148 or under S. 151. See Civil Procedure 
Code (5 of 1908), S. 148. AIR 1962 Cal 485. 

-Ss. 151, 148 and O. 20, R. 14 - Decree for pre¬ 
emption fixing time for payment — Failure to deposit 
within time — Decree merely affirmed on appeal— 
Effect — Power of Court to extend time — See Civil 
Procedure Code (5 of 1908), S. 148. AIR 1955 NUC 
(Madh Bha) 3084. 

-S. 151—Compromise decree — Draft sale deed to 

be filed within 15 days of decree — Time cannot be 
extended—See Contract Act (1872), S. 55. AIR 1962 
Mad 489. 

-Ss. 151 and 148 — Time fixed under decree—En¬ 
largement of — No inherent power-See Civil Proce¬ 
dure Code (5 of 1908), S. 148. AIR 1902 Raj 54. 

-S. 151 — Period fixed by decree — Extension- 

Court cannot extent the time fixed—See Civil Proce¬ 
dure Code (5 of 1908), S. 148. AIR 1957 Trav- 

Co 49. t , 

13. Enforcement of surety bond or 
personal liability. 

—S. 151—Enforcement of personal liability. 

Where the request tor enforcement of personal 
liability of the defendant is made only at the time 
of final arguments and no amendment of the plaint 
was sought, such relief cannot be granted under the 
section. AIR 1955 NUC (Ajmer) 4726. 

-Ss. 151,145, 47 and O. 41, R. 5 (3) (cl - Security 

bond to Court by Judgment-debtor-Bond cannot be 
enforced under S. 145 but under S. 151 In execution 
proceedings - See Civil Procedure Code (5 of 1908), 

S. 145. (1965) 1 Andh L T 245= A I R i960 Andh- 

Pra 151. , . _ 

-Ss. 151 and 145 - Security in favour of Court- 

Security bond executed by Judgment-debtor-Bond 
imposing personal liability and also hypothecating 
items of property — Decree-holder can under b. 14b 
enforce personal liability created by bond-Property 
can be proceeded in execution by Court in exercise 
of its inherent powers under S. ^l-See Civil Proce¬ 
dure Code (5 of 1908), S. 145. A I R 1964 AndhPra 

339. 

_S. 151—Surety bond — Enforcement in exercise 

of inherent powers—Appeal. 

Even where the surety bond is enforced by the 
Court in execution in exercise of its inherent powers, 
the aggrieved party will have the right ol appeal. 
See Civil P. C. (1908), S. 145. AIR 1953 Assam 15. 

_Ss 151, 145 —Surety bond undertaking to pay 

decretal amount-Principal debtor not party to bond 
-Bond can be enforced against the s « ret y" S Jf e ,955 
Procedure Code (5 of 1908), S. 145. AIR 19*5 

—Ss. 151,145-Security bond in favour of Court- 
Applicability of S. 145-Securitybond for stay^of exe 

cution ot mortgage decree in P ursuan , c 0 O g x /c Ut jon 
appellate Court - Enforcement of bond in exe cut 
-Inherent powers-See CMl procedure Code (5 or 

1908), S. 145. AIR 1955 NUC (Orissa) 2470. 
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_Ss. 151,145 — “In any suit or in any proceeding 

consequent thereon"—Civil Writ Proceeding—Appli¬ 
cation for leave to appeal to Supreme Court from 
order refusing writ—Stay of proceedings on furnish¬ 
ing security — Enforcement of security bond on dis¬ 
missal of appeal by Supreme Court—Applicability of 
Ss. 145 and 151. See Civil Procedure Code (5 of 
1908}, S. 145. AIR 1960 Panj 16. 

14. Consolidation of cases. 

—Ss. 151, 115 and 0. 2, R, 6 — Consolidation of 
suits—Consolidation for hearing evidence in common 
—Validity. Where the issues are different and the 
parties are not common, an order for the consolida¬ 
tion of two suits lor hearing evidence in common 
without the consent ol the parties in both suits is 
illegal. See Civil Procedure Code (5 of 1908), S. 115. 
AIR 1961 Guj 92. 


15. Reconstruction of records, 

-Ss. 151, 152, 38 and 47 — Power of executing 

Court to rectify misdescription of property—(Speci¬ 
fic Relief Act (18i7>, S. 31). 

The specific remedy is not under S. 15L or S. 152. 
See Civil Procedure Code (5 of 1908), S. 38. AIR 
1955 NUC (Raj) 2168, 

—S. 151 and O. 13, Rr. 1 and 2 — Application for 
admission of certain documents made when argu¬ 
ments in Court were heard — Application headed to 
be one under 0.13, R 1 and S. 151—No such ap¬ 
plication could be made at that stage under O. 13, 
R* 1 — There being specific provision under O. 13, 
R. 2 for making such application, S. 151, also held 
would not apply. See Civil Procedure Code (5 of 
1908). O. 13, R. I. AIR 1955 NUC (Raj) 1630. 


10, Power to take note of subsequent events. 

-S. 151—Events happening after suit. 

The Judge should take notice of the subsequent 
events which he is entitled to do under the section 
to avoid multiplicity of proceedings and endless 
expenses, inconvenience and preventing miscarriage 
of Justice. See Civil Procedure Code (5 of 1908) 
O. 7, R. 7. AIR 1955 NUC (Mad) 211. 

*—S. 151 — Rights of parties to be decided on state 
of facts as it existed at the time of decree. See Houses 
and Rents — U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 2. AIR 1955 NUC (All) 
2003. 

17. Ends of justice. 

-S.151— Duty of Court. 

Courts cannot encourage private vengeance where 
a party feels that he has not got Justice from the 
Court. 1951 RD (HC) 354 (DB). 

“— s - 151 — Ends of Justice — Petition purported to 
have been made under one provision of law can be 
sustained by another provision of law in a different 
enactment» ILR 18 Mad 236 (FB) and 45 ML] 156 

®nd JJ-R 47 Mad 325, Rel. on. ILR (1965) Andh Pra 
442 (DB). 

—-S. 151 —Scope — Circumstances under which 
inherent power should be exercised by Courts—Suit 
for ejectment by landlord - Application by landlord 

AeMlOn/lUfl! ° f Premises Tenancy 

Act (12 of 1956) pending the suit - Application dis- 

missed on the ground that the tenant had deposited 

all arrears up today with the Rent Controlleronly 

after service of summons — Landlord’s subseauent 

application under S. 151, Civil P. C. for reconsiders! 

Uon of the earlier order pursuant to a change of 

position of law on the point of validity of deposit of 

« r “»oj rent subsequent to service of summon* as 

embodied In a later Division Bench decision of the 

High Couit-Lower Court’s order allowing the appli¬ 


cation for reconsideration was held to be without 
jurisdiction — Held on the facts that the circum¬ 
stances, neither warranting aa interference with the 
earlier order for the ends of Justice nor requiring the 
same for the prevention of any abuse of the process 
of the Court, did Dot justify the exercise of power 
under S. 151, Civil P. C. ILR (1981) 1 Cal 791. 

-S. 151—Ends of Justice — Refund of court-fee— 

(Court-fees Act (1870), Ss. 13, 14 and 15), 

Sections 13, 14 and 15, Court-fees Act not beiDg 
applicable and there being no other specific provi¬ 
sion for refund of court-fees, S. 151 could be in¬ 
voked to meet the ends of Justice. AIR 1951 Mad 
801. 


-S. 151—Judiciary—Duty of Court — Expression 

‘the act of Court—Meaning of—Acts of Court—Net 
to disadvantage of any party — Words and Phraaes 
—‘The act of the Court’. 

One of the first and highest duties of all Courts is 
to take care that the act of the Court does no injury 
to the suitors and when the expression 'the act of the 
Court* is used it does not mean merely the act of the 
primary Court or of any intermediate Co art of appeal 
but the act of the Court as a whole from the lowest 
Court which entertains Jurisdiction over the matter 
to the highest Court which finally disposes of the 
case. The acts of the Court should not be construed 
to the disadvantage of any of the parties. 1962 RLW 
406=ILR (1962) 12 Raj 498. 


18. Equity. 

-S. 151—Equity—Court will not aid party to earn 

profit out of breach of his duty — Applicability to 
case of default in payment under agreement for 
maintenance in kind with default clause. AIR 1963 
Mys 120 (121) (Pt B) (Prs 4, 5). 

-S. 151 — Justice, equity and good conscience — 

Co-sharers — Right to claim mesne profits. See Civil 
P. C. (1908), O. 20, R. 12. AIR 1957 Nag 12 (DB). 

—S. 151 — Precedents —-.Justice equity and good 
conscience. See Prohibition — C. P. and Berar Pro¬ 
hibition Act (7 of 1938), S. 34. 1957 Nag L J 120. 


19. Other remedy open. 


-Ss. 151, 115—Other remedy open—An appeal is 

provided and as such the exercise of the extra-ordi¬ 
nary jurisdiction under S. 115 was not necessary in 
the case. See Civil Procedure Code (5 of 1908), S. 115. 
AIR 1953 NUC (Ajmer) 4705. 


S.151 and 0.2), R. 35 — Execution of decree 
®8*tost third party — Remedies o! such person. AIR 
1951 Cal 394. 


- —Ss. 151, 115, O. 9, Rr. 7 and 13 — Interlocutory 
order under O. 9. R. 7 refusing leave to defend suit 
Revision against after ex parte decree passed — 
Maintainability — Remedies open to defendant. See 

S Vii «ft 0Ceduie 00(30 < 5 of 1908 )> s - IE AIR 1965 

Mys 300. 


Buuac 




C-— 






'S. 151 — Previous suit constituting abuse of pro- 
cess of Court-Stay of subsequent suit not necessary. 

1957 C ^saml2O dUr0 (5 ° f 1808il S ' 10 * AIR 

—S. iSl - (Partnership Act (1932), S. 12)-Power 
ot majority of partners to withdraw suit—Where it 

rw b0 4 e ^ 0Ura i ing c abuse of the Process of the 
2? D , d to® end s of justice demand that the suit 
b ® discontinued it should be done so under 

?? we f s of ,t he °° urt u nder the section. 
See Partnership Act 1932), S. 12. AIR 1954 Ca 
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21. Mistake of Court. 

—5. 151 — Negligence of Court or its officers — 
Bight of litigant to be protected. 

The litigant deserves to be protected against the 
default committed or negligence shown by the Court 
or its officers in the discharge of their duties. (1871) 
3 P C 465, Rel. on. Jagat Dhish Bhargava v. Jawahar 
Lai Bhargava, (1961) 1 Ker L R 437 = (1961) 2 SCR 
918=(1903) 2 SCI 11=(1961) 2 SCA 204=AIR 1961 
SC 832 (836) (Pt B) (Pr 11). 

-S. 151 — Court has power to recall order made 

contrary to law. AIR 1965 Andh Pra 395. 

-S. 151, O. 41, R. 19 — Limitation Act (1908), 

Art. 168 — Dismissal of appeal for default — Appli¬ 
cation for restoration contending that applicant was 
not aware of posting of appeal — Court finding that 
dismissal of appeal was erroneous as applicant was 
not aware of posting of appeal :but dismissing appli¬ 
cation as barred by time holding that applicant had 
knowledge of dismissal of appeal — Held. Court was 
not justified in invoking ^principles of O. 41, R. 19 
or Art. 168 while dismissing application — Court 
should have allowed application under S. 151 — Its 
not doing so constituted error of law apparent on 
face of record and could be corrected in writ pro¬ 
ceedings. AIR 1949 All 30, Rel. on.—Constitution of 
India, Art. 226. ILR (1963) Andh Pra 1022. 

-Ss. 151, 115— Appellate Court wrongly disallow¬ 
ing transposition as appellants sought by petitioners 
to prosecute appeal which was abandoned by appel¬ 
lant — Appeal later dismissed as not pressed — Revi¬ 
sion by petitioners against order disallowing trans¬ 
position — Maintainability — Revision petition not 
rendered infructuous. See Civil Procedure Code (5 of 
1908), S. 115. AIR 1961 Ker 200. 

-S. 151—Mistake of Court — Correction under 

inherent power. The Court has always got an in¬ 
herent Jurisdiction to rectify its own mistake. AIR 
1955 NUC (Pat) 1598. 

-S. 151—Case decided—Interference — (Constitu¬ 
tion of India, Art. 227). 

High Court can interfere if there has been obvious 
error in procedure. See Civil Procedure Code (5 of 
1908), S. 115. AIR 1953 Sau 30. 

22. Appeal. 

-S. 151—Application under — Order — No appeal 

lies against such order under S. 104 or 105. See Civil 
Procedure Code (5 of 1908), S. 104. AIR 1954 Ajmer 
10 ( 1 ). 

-Ss. 151, 115-Treatment of appeal as revision. 

Held, that considering that an /appeal lay in the 
case under the law the Court could not permit a 
revision. See Civil ProcedureCode (5 of 1908), S. 115. 
AIR 1955 NUC (Raj) 2544. 

23. Revision. 

-S. 151—Decree not in existence — Revision—No 

revision lies under the section. See Civil Procedure 
Code (5 of 1908), S. 47. AIR 1954 Aimer 44. 

-S. 151 — “Orders” — Meaning of — Revision — 

Where application for stay of further proceedings in 
a matrimonial action is rejected the order is not one 
under the Act and is not appealable under Hindu 
Marriage Act, S. 28—See Hindu Marriage Act (1955), 
S. 28. AIR 1962 Cal 88. 

-S. 151—Revision petition —The section does not 

confer upon the Court the power to exercise jurisdic- 
tion which it does not otherwise possess. See Civil 
Procedure Code (5 of 1908), O. 9, R. 9. AIR 1951 
Mad 672. 

-S. 151—Failure to exercise inherent jurisdiction 

—Revision — High Court should interfere in its 


revisional Jurisdiction. See Civil Procedure Code 
(5 of 1908), S. 115. AIR 1952 Pat 260. 


24. Eeyiew. 


i one tU xLeaner u. a/, l-Urder under Arti. 
cle 2 l 6 of Constitution —Review maintainable under 

1908 )> S * 114 - 

AIR I960 All 152. 

" S. 151 (U. P. Land Reforms (Supplementary) 
Act (31 of 1952))—Power of review. 

Unless authorised by Statute a Court or Judge has 
no inherent power to set aside or modify a final order 
once made merely because it is wrong. See Civil Pro¬ 
cedure Code (5 of 1908), S. 141. AIR 1957 All 67. 


——S. 151, O. 47, R. 1—Application for review— 
Court has no inherent power to review suit for ‘fresh 
hearing. See Civil Procedure Code (5 of 1908), O. 47, 
R. 1. AIR 1981;Assam 124. 

-S. 151 and O. 47, R. 1 —Power to review is not 

inherent power. AIR 1953 Mad 236. 


-S. 151 and O. 47, R. 1—Review application — 

Requirements of — Inherent powers—When can be 
exercised—Setting aside ex parte decree by way of 
review, propriety of. 

Held, that the order of the subordinate Judge was 
without jurisdiction as in the circumstances of the 
case the Court could not have invoked the inherent 
powers in favour of the defendant. See Civil Proce¬ 
dure Code (5 of 1908), O. 47, R. 1. AIR 1964 
Orissa 98. 

-S. 151—Minor not properly represented—Decree 

passed — Remedies of minor — Application under 
S. 151 treated as one for review. See Civil Procedure 
Code (5 of 1908), O. 47, R. 1. AIR 1955 NUC (Pat) 
1863. 

-Ss. 151,114, O. 47, R. 1—Tribunal under Motor 

Vehicles Act — Power of review — Scope — Circum¬ 
stances for exercise of inherent power — Duty of 
Tribunal in cases of wrong orders, stated. See Civil 
Procedure Code (5 of*1908), S. 114. AIR 1963 Punj 92. 

•-Ss. 152,149 and O. 33, R. 7 — Application to 

sue in forma pauperies rejected — Court, if and when 
can allow applicant to pay court-fee. See Civil Proce¬ 
dure Code (5 of 1908), S. 149. AIR 1955 AH 159(FB). 
-S. 152—Power to alter order — He had no juris¬ 
diction to alter his previous order of dismissal — His 
subsequent order allowing appeal was therefore with¬ 
out jurisdiction and liable to be quashed. See Civil 
Procedure Code (5 of 1908), O. 20, R. 3. AIR 1955 
NUC (All) 3553. 

-S. 152—Suit for partition of joint family property 

—Preliminary decree silent as to division of a parti¬ 
cular item found to be joint family property — Appli¬ 
cation for review or amendment not disposed of on 
merits — Second suit for partition of that item— 
Barred by res judicata — Second application for 
amendment of decree — Maintainability—The matter 
could be rectified under S. 152. See Civil Procedure 
Code (5 of 1908), S. 11. AIR 1957 Andh Pra 981. 

-S. 152-Application for amendment of prelimi¬ 
nary partition decree, for inclusion of item left out 
by mistake — Court-fee. Amendment should have 
been allowed without further court-fee. See Court- 
fees Act (1870), Sch. I, Art. 4. AIR 1955 Andhra 215. 

-S. 152-Application for additional written state¬ 
ment —Application allowed without hearing °PP° s |f e 
party — Review — Jurisdiction—The order would be 
an ex parte order and would be subject to just except 
tions by the other side. See Civil Procedure Code (b 
of 1908), O. 47, R. 1. AIR 1956 Assam 79. 

-Ss. 152, 151—Court correcting its own mistake- 

Notice to parties — The Court was entitled to correct 
a mistake which was due to the laches of its own 
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officer without any notice to the other party. See 
Civil P. C. (1908), S. 151. AIR 1955 Cal 520. 

-S. 152—Who can apply for amendment—Person 

not party to suit or decree has no right — Proper 
remedy of third party is by way of suit. AIR 1953 
Hyd 3. 

-S. 152 — Inherent power of Court to amend 

decrees. See Civil P. C. (5 of 1908), S. 151. AIR 
1954 J & K 23. 

-S. 152 — Payment of interest — Remedy where 

decree is silent as to interest — Where direction as to 
interest is inadvertantly omitted the decree or order 
can be amended by adding any appropriate direction 
under S. 152 of Civil P. C. 1965 Jab L J 881=A I R 
1960 Madh Pra 270. 

-S. 152—Defective procedure by Court — Powers 

of Court to correct — The Court could order correc¬ 
tion of memorandum of appeal and the decree under 
Ss. 151,152 and 153. See Civil P. C. (5 of 1908), 
S. 153. A I R 1958 Madh Pra 307. 

-S. 152 — Relief under, cannot be granted which 

falls within scope of appeal or review. See Civil 
P. C. (5 ol 1908), S. 151. A I R 1951 Mad 406. 

-—S. 152—Second appeal — Modification in decree 
by lower appellate Court-Legality — Order passed 
during the pendency of the second appeal would not 
be legally operative. See Civil P. C. (5 of 1908), S. 9. 
AIR 1954 Manipur 20. 

S. 152 — Amendment of decree on the ground 
that the pleader’s fees is inadequate is not maintain- 
Remedy is to appeal against the decree. See 
Civil P. C. (5 of 1908), S. 151. A I R 1953 Mys 108. 

~ ’S. 152 — Appellate authority certifying Standing 
Orders — Correction of clerical mistake — Inherent 
powers — The rule that every Court must be deemed 
to possess the inherent powers, which applies to all 
Courts cannot apply to an appellate authority under 
the Industrial Employment (Standing Orders) Act. 

Em P lo yment (Standing Orders) Act (20 
of 1940), S. 6. AIR 1958 Pat 427. 

—Ss. 152, 96 and O. 47, R. 1 — Appeal against 
amended decree — Decree amended under O. 47 and 
not under S. 152-Pending appeal against the original 
decree—Dismissal of appeal as incompetent is proper. 

Se f?«‘lL> C i <5 ,°,?, 1908) i S ' 96 ' 67 Punj LR 1223 

=A I rl 1960 Punj 518. 

—S. 152 — Rejection of plaint for non-payment of 
eourt-fee-Order amounts to decree—Power of Court 
rejecting plaint—Proper procedure for restoration, is 
on review or under S. 152 if the mistake is covered 

ft''ft 9 56 M. 6 CiVi ‘ P - C ' (5 °' 19M) ' S - 2 (2) ‘ 

r—Ss. 152,151, 38 and 47 — Power of executing 
court to rectify misdescription of property-(Specific 
elief Act (1877), S. 31) — The specific remedy is not 
?i er fl51-or 152. See Civil P. C. (5 of 1908) 
5.38. A I R 1955 N U C (Raj) 2168. 

1 5 2 .'~ 5 uIt fo , r recovery of money on basis of 
bond and in alternative on basis of subsequent agree- 

° 7^° 0 r t0nor of showing that Court 

passed decree for sum due on basis of agreement-By 

-however, sum due on basis of bond put 

n Judgment and decree - Mistake, held, was 

uhn wcffinas? most acoidontaI sIip - A1K 

: S j\. 152 ' US - “Failure to exercise jurisdiction so 

StVoVfiS. 0 - 0 •* , “ 1 ' 

r » u medy s r by wa y of amendment under S. 152 
*3 “ AI hT§ 5°5 N P UC (R«7) 272.' ^ (5 ° f 1908 >> 


!. 152 — Application under S. 110, Travancore 
Civil P. C. for amendment of order rejected—Review 
—Applicability of Travancore Civil P. C„ O. 45, R. 2 
to High Court—Error or mistake apparent on face of 
record or Judgment. See Civil P. C. (5 of 1908), 

O. 47, Rr. 1, 2. AIR 1951 Trav-Co 150. 

-Ss. 153,152,151 and O. 9, Rr. 8,7—Amendment 

of ex parte decree — Amendment can be allowed if 
the decree is not in conformity with the Judgment or 
there is any mistake due to accidental slip or in. 
advertence. See Civil P. C. (5 of 1908), S. 151. AIR 
1955 Mys 2. 

#-S. 153—Failure to cause legal representative to 

be brought on record—Effect and remedy. See Civil 

P. C. (5 of 1908), O. 22, R. 3. AIR 1954 Mys 05 
(FB). 

—Ss. 153, 151, 107; O.l, R. 10, 0.41, R. 1— 
Appeal filed in name of dead person—Power of Court 
to permit legal representatives to be substituted as 
appellants — Legal representatives cannot be substi. 
tuted as appellants. See Civil P. C. (5 of 1908), 
S. 107. A I R 1961 Punj 57. 

-S. 155, O. 14, R. 5 (1)— Failure to exercise Juris. 

diction. A I R 1953 Bilaspur 33. 

—-O. 1 (Gen.)—Joint writ petition — Common right 
— Joint petition not maintainable — O. 1 not appli¬ 
cable. See Constitution of India, Art. 220. AIR I960 
All 300. 


——0.1 (Gen.) — (Constitution of India, Art. 220) — 
Mandamus to compel Municipality to supply sche¬ 
duled quantity of water-Joint application by several 
rate payers—Maintainability. 

Where mandamus is sought by several rate payers 
having different causes of action to compel a munici¬ 
pality to supply scheduled quality of water for 
domestic purposes, it would be sufficient to follow 
analogously the provisions "of O. I, :Civil P. C. See 
Constitution of India, Art. 220. AIR 1950 Cal 291. 

—0.1, R. 1—Suit for injunction—Who may file, 

A person occupying rooms to which obstruction 
to light and air is alleged is entitled to claim ease- 
ment rights. See Easements Act (1882), S. 32. A I R 
1958 Assam 83. 

——0.1, R. 1 — (Constitution of India, Art. 220) — 
Mandamus to compel Municipality to supply sche¬ 
duled quantity of water — Joint application by seve¬ 
ral rate-payers - It would be sufficient to follow 
analogously the provisions of O.l, Civil P. C. See 
Constitution of India, Art. 220. AIR 1950 Cal 291. 

-.0.1. R. 1—Partition suit—Parties claiming shires 

are in position of plaintiffs though arrayed as defen¬ 
dants. 

In a suit for partition plaintiffs and defendants who 
claim shares are all to be regarded as plaintiffs on 
whichever side they may be arrayed on the record. 
The circumstances that theiplaintiff originally claimed 
only a declaration in respect of some properties is 
immaterial. The result that would have ensued had 
they themselves claimed a partition of these proper¬ 
ties in the plaint enures to their advantage by the 
claim for partition not made by them but made against 

M KmMdV " 1 1952 TraV ' C ° 471 (475> 

“O; 1» JRr. 2,1 and O. 2, R. 3 — Suit bv several 

Fltll n hv S «5 gainSt State • eacb claimiQ 8 Prescriptive 
title by adverse possession to parcel of land in his 

erelusiva possession-Suit bad for multifariousness “ 

There was misjoinder for plaintiffs and causes of ar 

On ? s’s* m VU P ‘ C ‘ (5 ° f 1908)1 °* l ' R * L A 1R 19 ®i 

ft R. 3—pro forma respondent 

nrfifte serv f onQ °J respondents, who was 
practically a pro forma defendant In the suit ayad 
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who had no interest in the appeal, does not bring 
about abatement of the appeal. AIR 1955 NUC (All) 
3563. 

—0.1, Br. 3, 4, 1 and O. 6, R. 11 — Suit on mort¬ 
gage by co-heirs — All parties jointly inteiested as 
plaintiffs or defendants—Suit is not defective—Judg¬ 
ment can be given in favour of all heirs. See Civil 
P. C. (5 of 1908), O. 1, R. 1. AIR 1963 Bom 170. 

-O. 1, R. 3 — Award directing restoration of hold¬ 
ing — Application for possession — Question whether 
or not award was without jurisdiction on account of 
lease prior to relevant date 20th December, 1939 — 
Separate suit—Maintainability—Death of one of defen¬ 
dants—Effect. See Debt Laws — Bengal Agricultural 
Debtors Act, 1935 (7 of 1930), S. 37-A. AIR 1956 Cal 
454. 

-O. 1, R. 3 — Partition — Suit for—Benamidars of 

co-owner joined as defendant — Suit held not incom¬ 
petent because benamidars asserted paramount title. 
AIR 1955 NUC (Cal) 5916. 

—O. 1, Rr. 3 and 10—Cause of action arising from 
orders of Revenue officers — Province though not 
necessary party, held proper party. AIR 1951 Orissa 
342. 

-O. 1, B. 3 — (Constitution of India, Art. 220) — 

One application for different writs — There should 
be separate applications for separate writs. See Consti¬ 
tution of India, Art. 220. AIR 1955 Pepsu 159. 

-O. 1, B. 4; O. 6, R. 17, O. 7, R. 7; O. 41, R. 33 

and S. 153—Power of Court to grant relief not asked 
for—Power of amendment — (Negotiable Instruments 
Act (1881), S. 78). See Civil P. C. (5 of 1908), S. 153. 
AIR 1959 Andh Pra 126. 

— O. 1, Br. 4, 3, 1 and O. 6, R. 11 — Suit on mort¬ 
gage by co-heirs — Judgment can be given in favour 
of all heirs. See Civil P. C. (5 of 1908), 0.1, R. 1. AIR 

1963 Bom 170. 

O. 1, R. 4 — Rights of separated son and grand¬ 
son. See Hindu Law — Succession — Son. AIR 1955 
Madh Bha 148. 

-O. 1, Rr. 5, 3; O. 2, R. 3 — Suit for partition — 

Who can be joined — Joinder of different cases of 
action — (Co-owDers — Partition—Suit for)—(Hindu 
Law). See Civil P. C. (5 of 1908), O. 1, R. 3. A I R 
1955 NUC (Cal) 5916. 

-O. 1, R. 6 — Vessel of plaintiff requisitioned by 

Government under Vessel of India Rules—Joint liabi¬ 
lity of India and Pakistan—Liability was statutory and 
not contractual — Cause of action partly in India and 
partly in Pakistan. See Indian Independence (Rights, 
Property and Liabilities) Order (1947), Para. 8. A I R 

1964 Cal 196. 

-O. 1, R. 7—(Limitation Act (1908), S. ^-Plain¬ 
tiff having right to sue but not suing for want of 
knowledge of proper defendant# See Limitation Act 
(1908), S. 18. AIR 1959 Cal 247. 

-O. 1, Rr. 7 and 10 - Applicability - In a_ suit for 

damages for injuries sustained by the plaintiff while 
travelling in a bus as a result of rash driving, against 
the driver and owner of motor bus, the Insurance 
Company with whom the bus is insured against third 
uartv risk can be impleaded as defendant under the 
principle underlying O. 1, Rr. 7 and 10 (2). AIR 1951 
Nag 280. 

0 _O. 1, B. 8 and S. 11—Constructive res judicata 

— Suit by trustees of church for declaration of title 
and possession of trust property — Matter in issue 
directly and substantially in issue in previous inter¬ 
pleader suit — If res judicata. See Civil P. C. (5 of 
1908), S. 11. AIR 1959 SC 31. 

_O. 1, R. 8 — Society registered under particular 

name — Society can validly adopt different name for 
institution of suit by and against it—Suit instituted in 
that different name is maintainable. See Societies 


Registration Act (1800), S. 0. ILR (1965) 1 All 483 = 
AIR 1966 All 570. 

—0.1, R. 8 and S. 92 — Right of worshipper to 
bring suit for possession on behalf of idol. 

Mere worshipper has no right to bring a suit for 
possession of temple properties on behalf ot idol. See 
Hindu Law. AIR 1956 All 207. 

—O. 1, R. 8; O. 21, R. 63, S. 11 — Fepresentative 
suit. 

Held that the suit under O. 21, R. 63, was not in 
representative capacity and did not operate as res judi¬ 
cata. AIR 1959 Andh Pra 280. 


-—0.1, R. 8—Right to file suit for all co.owners. 

It is settled view that a co-owner can file a suit for 
recovery of the property from a trespasser on behalf 
of all the co-owners. (1954) 2 M L J (Andhra) 223 = 
AIR 1955 Andhra 31. 

—O. 1, R. 8 — Election petition under S. 80 of Re¬ 
presentation of the People Act (1951)—Allegations of 
corrupt practices against certain persons—These per¬ 
sons could not be made parties to the proceedings. 
See Representation of the People Act (1951), S. 80. 
AIR 1958 Assam 17. 

-O. 1, R. 8 and Ss. 11 and 92 — Consent decree in 

representative suit — Can operate as res judicata. See 
Civil P. C. (5 of 1908), S. 11. AIR 1959 Bom 396. 

-O. 1, R. 8 — (Constitution of India, Art. 220) — 

Necessary parties — Application to compel Corpora¬ 
tion of Calcutta and Commissioner of Police to main¬ 
tain public streets and foot-paths for unobstructed 
user by public and for declaration that latter has no 
right to permit hawker’s corners there — Hawkers 
are not necessary parties to such application. See 
Constitution of India, Art. 220. AIR 1961 Cal 389. 

-O. 1,R. 8,0. 21, R. 32, Ss. 146, 47 - Repre¬ 
sentative suit — Decree for injunction — Execution 
against parties not on record — Can be ordered under 
S. 140 - 0.1, R. 8 of the Code is of no help to the 
plaintiff decree-holder. See Civil P. C. (5 of 1908), 
S. 140. AIR 1960 Cal 623. 

-0.1, R. 8 — Proper parties — Since the petitioner 

can have recourse to O. 1, R. 8 and proceed against 
only some of the members representing themselves 
and all other members of the State Medical Faculty, 
it is not necessary to implead all the m ® c ?° e ^ s t „ i*?® 
faculty. See Constitution of India, Art. 220. AIR 1953 

Cal 289. 


— O. 1, R. 8; O. 23, R. 1 (2) and Ss. 92,107- With- 
awal in appeal — Formal defect — Suflicient 
ounds. 

Appellate Court can allow withdrawal from suit, 
e Civil P. C. (5 of 1908), S. 92. AIR 1952 Kutch 94. 
—O. 1, R. 8 and S. 92 — Kutch Civil P. C„ S. 22— 
lit by certain members of religious sect in their 
dividual capacity for reliefs provided in S. 92 — 
aintainability — Procedure in S. 22, Kutch Civil 
C. must be followed. See Civil P. C. (o ot 1908), 
92. AIR 1952 Kutch 92. 

—0.1, R. 8 (1), O. 41, R. 2 and S. 92 - Suit under 
92 — Contention as to waut of permission under 
1, R. 8 cannot be raised under O. 41, R. 2 — Lon- 

ntion as to want of consent of Advocate- General 

n be raised. See Civil P. C. (5 of 1908), S. 92. AIR 
)52 Kutch 83. 

—O. 1, R. 8—Suit by one alone to eject a trespasser 
Maintainable. He can get a decree to the extent or 
s share. AIR 1952 Madh-Bha 95. 

_O. 1, R. 8 — Co-owners — Suit by one alone 

unpetency. 

A co-owner can file a suit for recovery of property 

am a person in wrongful possession. Such a suit is 

garded as one on behalf of all the co-owneis. 1 


1 


1869^ 
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M P C 501 = 1960 M P L I 962 = 1960 Jab L J 
910 = ILR (1960) Madh-Pra 285. 

-0.1, R. 8 — (Constitution of India, Art. 226) — 

Similar disputes between seven establishments and 
their workers referred by single notification to Indus¬ 
trial Tribunal — Single petition by establishments for 
writ of prohibition, maintainability. See Constitution 
of India, Art. 220. AIR 1957 Mad 610, 

-0.1, R. 8 — Joint application — The provisions 

of O. 1, R. 8, seeks to obviate the inconveniences 
arising out of a multiplicity of parties, but neither the 
rule nor its principle can be extended to writ peti¬ 
tions. The rule does not afford aDy basis for a joint 
writ petition. See Constitution of India, Art. 226. AIR 
1956 Mad 626. 

-0. 1, R. 8, 0. 7, R. 5 — Manager — Proceedings 

even in execution against manager bind joint family 
including minor members — Acts and omissions of 
manager both are binding. See Hindu Law — Joint 
family. AIR 1953 Mad 822. 

-0.1, R. 8 — (Limitation Act (1908), Art. 118) — 

Suit by Hindu reversioner to set aside adoption — 
Minority. See Limitation Act (1908), Art. 118. AIR 
1951 Mad 824. 

-0. 1, R. 8 — Permission to sue in representative 

capacity obtained — Effect — It is impossible to 
contend thereafter that the suit was not brought in a 
representative capacity. AIR 1951 Mad 296. 

-O. 1, R. 8 — Religious endowment — De facto 

manager — Right to represent institution in suits — 
Can represent institution in absence of de jure 
manager and if in exclusive possession — Suit not 
properly instituted — Decree is not binding on deity. 
See Hindu Law — Religious Endowment. AIR 1961 
Orissa 105. 


-0. 1, R. 8 —• Ejectment of trespasser — Suit by 

one only — Maintainability — Suit by one only but 
not for benefit of all or for joint possession — Decree 
for ejectment — Power of Court to make. 

It is only in a properly constituted suit that he can 
get such possession to the extent of his share. But 
where his suit is neither for the benefit of the entire 
body of co-sharers nor for joint possession with the 
defendant trespasser, he cannot be given a decree for 
ejectment. AIR 1951 Orisia 359 = 17 Cut L T 298. 

——0.1, R. 8 — (Constitution of India, Ait. 226) — 
Who can apply — Right of Rate-payers Association 
to apply on behalf of members to restrain Municipal 
Lorporation from realising tar from them—Municipal 
Corporation cannot be restrained. See Constitution of 
India, Art. 220. AIR 1950 Pat 182. 

O. I, R. 8 and O. 22, R. 2 — Abatement. 

A suit or appeal does not abate when the Court 
permits a certain number of persons to institute or 
defend a suit or appeal in a representative capicity 
behalf of others and when some of them either 
by death or otherwise become incapable to conduct 

defend the suit or appeal. AIR 1955 N U C (Pat) 
2500* 


•0. I, R, 8 and S. 11, Expl, VI — Representat 
suit -- It is not necessary that suit must have b< 
brought under 0.1,.R. 8. See Civil P. C. (5 of 19C 
S. 11, Expl. VI. AIR 1956 Pepsu 69. 

8 T. claim under — Fatal Accidents i 
(1855) is essentially on behalf of all I. e., the wi 
husband, parent, child representative, executor 
administrator. See Fatal Accidents Act (1855). S. I 
87 Pun L R 386 = AIR 1966 Punj 288 (FB). 

—*0.1, R. 8 — Provision as to issue of notices 
institution of suit Is peremptory. (1963) 05 Pun L 
oo5. 


-0.1, R. 8 — Object of notice. 

The object of serving notice on all the persons con¬ 
cerned is that as the judgment in such an action is 
binding on all the members of the class represented 
they should all be properly served before some one 
is allowed to represent them during the proceedings 
of the suit: AIR 1933 P C 183, Foil. (1963) 65 Pun 
L R 865. 

-0. 1, B. 8 — Decree in representative suit — 

Advantage of notice of institution of suit not having, 
been served can be derived only by parties who were 
not served — Decree is binding on person who 
appears and contests suit and cannot be heard to say 
that it is not binding on him because all interested 
persons were not served with notices: AIR 1927 Cal' 
608, Rel. on. (1963) 65 Pun L R 865. 

-0. 1, R. 8 - (T. P. Act (1882), S. 53 (1)) - Suit 

by creditor to set aside transfer as fraudulent — 
Section not applicable in Puniab — Suit need not be 
on behalf of all creditors. See T. P. Act (1882), S. 53- 
(1). AIR 1961 Punj 398. 

• 0. 1, R. 8 — Representation — Ordinarily one 

co-owner cannot represent another in legal proceed¬ 
ing. AIR 1955 NUC (Tray Co) 2565. 


-0.1, R. 8 — Ejectment of lessee — Suit by one- 

only —- Maintainability — Existence of decree for 
partition among co-sharers — If can be pleaded by 
lessee as valid defence to suit. 

One of several co-sharers of joint property is com¬ 
petent to maintain a suit for eviction of a lessee and 
to recover from him possession of the whole property 
on behalf of himself and the other co-shaiers pro¬ 
vided all the other co-sharers are made parties to the 
suit. The fact that there is a decree for partition 
which the plaintiff co-sharer can execute and work 
out his rights is no ground of defence which the 
lessee can plead or urge for not surrendeiing posses¬ 
sion of the property according to the terms of the 
lease deed executed by him. ILR (1951) Trav-Co 585 
= 1951 Ker L T 647 = AIR 1952 Trav-Co 258. 

-0.1, B. 8 — Suit by one alone to eject a tres¬ 
passer is maintainable. 1951 K L T 210 = AIR 1952 
Trav-Co 195. 


0. 1, R. 8, 0. 2, R. 3 — Joint petition by two or 
more — Maintainability — The applicants will have 
to take the risk that there will have to be a joint 
order. And even if the claim of one is rejected the 
entire application will stand the risk of being rejected, 
bee Constitution of India, Art. 226. AIR 1962 Tri¬ 
pura 7. 


-v. i, *v. u . ai, n, 52 and S. 99 — Suit against 

managing trustee of temple for his act of negligence 
— Uther co-trustees should be made parties — Effect 
of non-joinder - Defect is fatal and decree passed 

Mif1984.Andh^ra ill ** G (5 ° f 1908) ’ S * "* 

suit for declaration*that his age as'ente^ed^n 5 S.' S* 

if ? $t ? r w ?. s not c ? rr r ect ," P impleading Regis! 
trar of University as defendant but Registrar con- 
tendmg that University was not proper party as it 

p ™m,l nt - er6s i t °r con cem in matter — Despite this, 
P neither impleading Director of Public Instructions 

danf SCr R f ry ‘ S R e ,f ndar y Education Board as defen¬ 
ce ha™ h™ 6ling SUit> ? n0t makiD * a °y aNempt 
r nx? Ht corrected in manner specified in, 

i* 0, 1283 °. 0 5-61 (Education) — After 
obtaining decree, P applying to University and D. P* 

I. for correcting his age in concerned registers — 

lafidlS^ com P‘ yln 8 wilh request, while® D. P. I. 
refusing to make corrections — After Dassinc hi® 

0n * * a fi p Jyi D 8 lor admission to pre-profes 

J in a UrS ° n, i0n refusing adfflfcl 

slon on ground that P s age as entered in S. S. L. CL 
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•Register did not qualify him for admission — By 
petition under Art. 220, Constitution of India, P 
requesting Court to direct Selection Committee to 
make corrections in S. S. L. C. Register in relation 
to his age, as per decree — Held, declaration obtain¬ 
ed by P would not be effective against persons en¬ 
trusted with admissions to Pre-Professional Course 
or the Director of Public Instruction or the Secre¬ 
tary, Secondary Education Board — Before a suit 
could be brought for declaration as to correct age, 
concerned student should adopt procedure contem¬ 
plated by the Government order. ILR (1903) Andh 
Pra 396. 

-O. 1, R. 9 — (Constitution of India, Art. 226) 

— Parties to writ petition — Misjoinder—The defect 
is not fatal enough to entitle dismissal of petition. 
See Constitution of India, Art. 220. AIR 1956 Bho¬ 
pal 43. 

-O. 1, R. 9 — Vessel of plaintiff requisitioned by 

Government under Vessel of India Rules — Joint 
liability of India and Pakistan — Liability was statu¬ 
tory and not contractual — Cause of action partly in 
India and partly in Pakistan. See Indian Indepen¬ 
dence (Rights, Property and Liabilities) Order (1947), 
Para. 8. AIR 1964 Cal 196. 

-0.1, Rr. 9, 10, 1, 3 — Misjoinder, non-joinder — 

Multifariousness. See Civil P. C. (5 of 1908), O. 1, 

R. 1. AIR 1955 NUC (Manipur) 4337. 

—O. 1, Rr. 9 and 10 — Filing of election petition 

— Elected candidate not impleaded though a neces¬ 
sary party — Petition not maintainable. (1902) 4 
Orissa J D 391 (DB). 

-O. 1, F, 9 — List of nominated candidates pre¬ 
pared only after withdrawal under R. 24 — Person 
withdrawing under R. 24 not necessary party to 
election petition against returned candidate — Peti¬ 
tion cannot be dismissed for non-joinder of such 
person. See Panchayats — Bihar Panchayat Raj Act 
(7 of 1948). 1962 B L J R 200. 

_ O. 1, Rr. 9,10; S. ll-(SpeciGc Relief Act (1877), 

S. 25) - (T. P. Act (1882), S. 55 (2))-Suit by vendee 
for return of earnest on ground of want of market¬ 
able title in defendant vendor — Question of market¬ 
able title can be decided in absence of party in whom 
title is alleged to reside. See Specific Relief Act 
<1877), S. 25. AIR 1961 Raj 196. 

ORDER 1, RULE 10 


SYNOPSIS 

1. Applicability and scope. 

2. Addition of parties — General. # 

A. “Who ought to have been joined. 

B. Whose presence before the Court may be 

necessary. 

C. Partition suit. 

D. Suit for rent. 

E. Mortgage suit. 

F. Government as party. 

G. Suit for possession. 

H. Suit for dechration. 

I. Suit for damages. . 

J. Suit by or against Hindu joint family. 

K. Suit on promissory note. 

L. Insolvency proceedings. 

M. Suits relating to religious trusts. Ar»t 

N. Proceedings under Land Acquisition Act. 

O. Proceedings under Tenancy Laws. 

P. ' Other cases. 

3. Transposition of parties. 

4. Misdescription of parties. 

1. Applicability and scope. 

-O. 1, R. 10 (2) — Custodian — If necessary or 

f>roper party. Custodian is a proper, though not a 


necessary party to a suit for ejectment of a lessee o! 
half share in a property where the lessee is also an 
allottee of the other half of the property which has 
been declared to be evacuee property. See Adminis¬ 
tration of Evacuee Property Act (1950), S. 50 (2). AIR 
1959 All 574. 


-O. 1, R. 10, O. 23, R. 3 — Pendency of proceed- 

ings — By reason of the filing of the compromise 
petition itself in the second appeal it cannot be 
regarded as having come to an end. Till a compro¬ 
mise decree is pissed, the litigation cannot be regard, 
ed to have terminated. AIR i960 Andh Pra 32. 


-O. 1, Rr. 10, 8 — Scope — Necessary parties. 

Where the suit is brought in the interest of a group 
of persons for public good the Court should not stick 
to mere technicalities and dismiss the suit simply 
because all necessary parties were not before the 
Court. This defect can be remedied by amendment. 
AIR 1955 NUC (Assam) 5525. 

——O. 1, R. 10 — (Constitution of India, Art. 220)— 
Necessary parties — Application to compel Corpora¬ 
tion of Calcutta and Commissioner of Police to main¬ 
tain public streets and foot-paths for unobstructed user 
by public and for declaration that latter has no right 
to permit hawker’s corners there — Hawkers are not 
necessary parties to such applications. See Constitu¬ 
tion of India, Art. 220, AIR 1901 Cal 389. 


-O. 1, R. 10 — Person whose nomination paper 

has been accepted is necessary party. See Municipali¬ 
ties — Madhya Bharat Municipalities Act (1954), 

S. 14 (1) (i). AIR 1955 NUC (Madh Bha) 3701. 

-0.1, R. 10; O. 22, R. 3 and S. 2 (11) - Suit by 

benamidar, not in representative capacity — Real 
owner cannot be brought on record as his legal 
representative upon his death. See Civil Procedure 
Code (5 of 1908), S. 2 (II). AIR 1901 Mad 370. 

_O 1, R. 10 -Position of co.widows under Hindu 

Succession Act -Right of co-widow to institute suit 
for ejectment of trespasser in her own right.after 
coming into force of Hindu Succession Act, 1950- 
Other co-widows whether necessary parties. 

If either of the parties want that during the pen¬ 
dency of the proceedings it would be desirable to 
implead the other co-widows as parties it may be 
open to them to apply under O. ]bR. ■W and l ®P lead 

them. But their presence cannot be he d to be neces¬ 
sary for the purpose of granting relief in the suit. 
AIR 1959 Mad 349. 

-O. 1, Rr. 10, 9.3. 1 - Misjoinder, non-joinder- 

Multifariousness. See Civil Procedure Code (5 of 
1908), O. 1, R. 1. AIR 1955 NUC (Manipur) 4337. 

-0.1, Rr. 10 (2) and 8-Applicability to club - 

Club-Suit against—Will Dot apply since a suit 
against unregistered and non-proprietary club is o 
a proper suit. See Civil Procedure Code (5 of 1908). 
O. l, R- 8. AIR 1954 Nag 29. 

-0.1, R. 10 -Applicability. 

In a suit for damages against the driver, owner of 
the bus and the Insurance Company with whom the 
is insured, can be impleaded as defendant. See 
Procedure Code (5 of 19J8), O. 1* 

Nag 280. 

-O 1 R 10, O. 22, R. 10 and 43, F» 1 0-) “ 

volution of part of interest -AppUcat'oo farbeu* 

led as party by person on whom interest devolve 

(ejection of — Appeal. 

luch application cannot be deemed to be 
1, R. 10 and the order rejecting it is appeal* 
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wider 0.43, R. 1 (1). See Civil Procedure Code (5 of imploded as party — Transport Company joined as 

1908), 0. 22, R. 10. AIR 1952 Pat 323, party is sufficient in a claim for compensation. See 

—0.1, R. 10—Suit by vendee for breach of indem- Tort. 67 Pun L R 380 = AIR 1906 Panj 283 (FB). 
nityof title—Property purchased subject to encum- •—O. 1, R. 10-Person having no right of pre" 

berance along with other properties — Effect of emption made co-plaintiff by „pre-emptor—Right of 

non-disc osure - Liability of vendor for damages - pre-emption Lis not forfeited-Right lawfully created 

Extent of — Liability of other properties for contri- must be respected. See Pre-emption. 1965 Cur LJ 

W}®“ 7 T R°i r S;7T„ SU1 p, ll d T ’ P - Act (1882) ' S * 55 ?? 8 = 67 Pun L R 849 = ILR (1965) 2 Punj 706= 

(1) (a). AIR 1957 Trav-Co 59. AIR 1960 Punj 30 (FB). 

in of Dartipc — Cpnpral L R -1® (2)— Scope — Addition of parties — 

.... , Discretion of trial Court — Interference in revision. 

CP n S p haV K f eea \u ae r > V YS e,e the Court acted in aid of justice and has 

LL P bcfore the 0)1,11 added a P 0rson t0 the suit, the High Court will not 

y be necessary. interfere. AIR 1951 Punj 352. 

:ition suit. _~ . D XT 

t for rent. "• 10—Necessary aod proper parties. 

tgage suit. Held, in the circumstances of the case,:that M 

eminent as party. could not be regarded as a necessary or proper party, 

for possession. See Civil Procedure Code (5 of 1908), S. 151. AIR 

for declaration. 1951 Punj 318. 


2. Addition of parties — General. 

A. “Who ought to have been joined." 

B. Whose presence before the Court 

may be necessary. 

C. Partition suit. 

D. Suit for rent. 

E. Mortgage suit. 

F. Government as party. 

G. Suit for possession. 

H. Suit for declaration. 

I. Suit for damages. 

J. Suit by or against Hindu Joint 

Family. 

K. Suit on promissory note, 

L. Insolvency proceedings. 

M. Suits relating to religious trusts. 

N. Proceedings under Land Acquisition 

Act. 

O. Proceedings under Tenancy laws. 

P. Other cases. 

2. Addition of parties — General. 

- Br ira 0, ?’ ^-Necessary and proper parties 
r T/7 non-joinder. See Civil Proce¬ 

dure Code (5 of 1908), S. 4. AIR 1903 All 519 (FB). 

*-—0.1, R, 10—Addition or striking out of parties is 
not governed by considerations of delay. See Debt 

«MQi7 B c 0i ;2 ay o A ^ iculturaI Debtors Relief Act (28 
ot 1947), S. 46, Proviso. AIR 1950 Bom 201. 

firi?' 1 l *!; l°-( Li mitation Act (1908), S. 22)-Suit 

■teas?* Sjfus - }ss= 

bTaK UWlSf M4? ee Limiti,i0a Acl <I908) ' 

mIT?' 1, 1 . n the name of liquidator — 

^ r abUi ^ J be liquidator is empowered to 

Cominw« S Q lt n Q the name and on behalf of the 

AIBl956 N4 e 204 Pa “ iSS A ° l (1913) ' S ' 179 W- 

na 9* R * 1 9~ List of nominated candidates nr«. 
JSjJ on }y withdrawal under R. 24 - Person 
tion III??* 11 ® nnde . r R» 24 not necessary party to eleo- 
cannn^ hi 2? 8 -® a retUrne( l candidate — Petition 

Se Paoohay.” 15 - Blbo^'t 1 of D ' uch 
1W8). 1982 B L J R 260 Paacbayat Ra ‘ Ac ‘ 0 of 

TjjS* 1, £ B * 10—(Limitation Act (1908). S 221 — 
i d A d i l j?“ of P ar «®f on application made for the purpose 

iS-SMSST i!s Sf* $» 

a^S?ss£?cssErj$!3 

^&fsss&ia& 


2“A» “Who ought to have been joioed." 

• 1, 10—Constitution of India, Art. 226 — 
Petition for writ of certiorari —Necessary and proper 
parties Distinction between — Who are necessary 
and proper parties to the petition — Person in whose 
favour impugned order is passed not joined as 
parties - Petition held not competent - See Consti- 

Jp!. 1 ?? of India> Art * 22fl * A 1 R 1963 S C 786 ( 788 > 

(it 7). 

• —0 1, B.10; 0.6, R. 17; 0.23, R.l and Re. 

° f S? PeopIe Act Ss * S8 ' 55-A, 
82, 85, 90 (3) — Contesting candidate" — Who is — 

Non-joinder of necessary party — Effect — Defect if 

can be cured by amendment - Defect of non-joinder 

of necessary parties to the election petition cannot be 

cured hy amendment - See Representation of the 

People Act (1951), S. 38. AIR 1958 S C 687. 

JuTT?* 1 U B * ?°7/ oi ? de 1 r °J parli0s after limitation 

~ principie stated - 

2-B. Whose presence before the Court may 

be necessary. 

7T ~,£* ?T* 9 ! 2 2, R. 4 — Suit under O. 21, 

Ne0 essary party - Judgment-debtor is a 

^ P **? y u and L afl0r his death » his sons and 

i d ar«R e fe u i g ter d ** h * legal ropr " 

p art 9; —Sait for redemption ^ 

°‘ lt R< 10 0aly those Persons would 
be regarded as necessary parties without whose 

flffSnofi h ® matters in controversy could not be 

r?vH p y j and ^°“P l0le y adjudicated upon — See 

1956 Hydm 6 ( ° 19 ° 8; ’ °* 34> A 1 R 

Court®' °' 14 ' K - 2 - Nece,sar y P»'ly not 

lh!°cZ? t aS ,? eCeSS 1? r P artle f ,0 a °“0 are not before 
tne Court, it would be ridiculous for thn Pni«vt 

say that the plaintiff’s claim is within time or th« 
founde .^i < , A decision on the point of juris- 

NU C(Pep°iu V ) 4OOL 0 eQUaHy pr6mature * AlR 1955 

2-C, Partition suit. 
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tranch is maintainable — See Hindu Law—Partition. 
AIR 1955 Nag 241. 

—0.1, R. 10— Suit for partition —Necessary parties 
— In a suit for partition every person who claims an 
interest in the joint family property is a necessary 
party — See Hindu Law — Partition. AIR 195] 
Nag 350. 

-O. 1,'R. 10 (2) — Partition suit — Preliminary 

decree passed — Subsequent application to implead 
co-sharers as parties to suit — Addition of parties 
cannot be allowed as it would affect determination 
in preliminary decree, which has become final. 

There is no dispute that in all suits where only 
one decree is passed completely disposing of the 
suits, there cannot be any addition of parties under 
O. 1, R. 10, Civil P. C., subsequent to the decree. 
AIR 1963 S C 992, Foil.; AIR 1910 Nag 120 and AIR 
1924 Oudh 38 and AIR 1935 Nag 04, Rel. on; (1904) 
ILR 32 Cal 483, Distinguished; AIR 1904 Andh Pra 
200 and AIR 1942 Pat 185 (2) held no longer good 
law in view of AIR 1903 S C y92. ILR (1965) Cut 
799 = AIR 1966 Orissa 160. 

-0.1, R. 10; 0.22, Rr. 3, 10, 11; S. 107 (2) - 

Appeal from preliminary decree in partition suit — 
Death of one of appellants pending appeal — Legal 
representative not brought on record within time— 
Appeal abates against heirs of deceased—O. 22, R. 10, 
does not apply — Legal representatives cannot be 
made parties — See Civil Procedure Code-(5 of 1908), 
O. 22, R. 3. AIR 1961 Pat 178. 

-O. 1, R. 10 — Co-sharers — Partition—Suit for— 

Parties—Proof. 

Where the plaintiff has brought the suit for parti¬ 
tion as a co-sharer by impleading all the co-sharers 
interested in the tauzi there is no defect of parties. 
In order to succeed in the suit the plaintiff has to 
prove unity of title and unity of possession. I L R 30 
Pat 2I3=AIR 1952 Pat 11 (14) (Pt A) (Pr 15) (DB). 


2-D. Suit for rent. 

■O. 1, R. 10 — Rent decree — Decree against all 
recorded tenants. 

A decree for rent obtained against all the recorded 
patnidars would be a rent decree even though the 
landlord has failed to implead certain part-transferees 
of an interest in the putni, who were not recognised 
by the landlord. ILR (1953) 2 Cal 336 = AIR 1953 
Cal 398 (400) (Pt B) (Pr 11) (DB). 

_O. 1, R. 10-Rent suit — Co-sharer’s right to sue 

for his share of rent. AIR 1953 Nag 25. 

2-E. Mortgage suit. 

_O. 1, Rr. 10, 9; O. 34, R. 1—Non-joinder of mort¬ 
gagor in suit by mortgagee — The suit could not be 
dismissed on account of the omission to implead the 
mortgagor as a party — See Civil Procedure Code (5 
of 1908), O. 34, R. 1. AIR 1955 Mad 439. 

2-F. Government as party. 

— O. 1, R. 10 and S. 80-Notice given to the Secre¬ 
tary of State but not to public officer-Waiver. 

Where no objection is taken at an early stage that 
the suit is bad for want of notice to the public 
officer, the notice will be deemed to have been 
waived — See Civil P. C. (1908), S. 80. AIR 1952 
Nag 213. 

_0.1, R. 10 and Ss. 80, 99-Government as party. 

Government need not be impleaded as a 
Civil Procedure Code (5 of 1908), S. 80. AIR 1955 
N U C (Faj) 1137. 

2-G. Suit for possession. 

-0.1, R. 10 — Suit for possession — Necessary 

parties. It is well settled law that one of the several 


co-owners can maintain an action against a tres¬ 
passer without joining the other co-owners as parties 
to the action. AIR 1955 NUC (Madh B) 3343. 

-0.1, Rr. 10, 9 and O. 41, Rr. 4 and 33 - Suit for 

possession and mesne profits against several defen¬ 
dants having distinct and separate interest in suit 
lands—Decree for possession — Costs awarded jointly 
against defendants and plaintiff allowed to withdraw 
amount deposited as past mesne profits — Appeal by 
some defendants only — Permitted to continue appeal 
though other defendants were not impleaded — See 
Civil Procedure Code (5 of 1908), O. 1, R. 9. AIR 
1965 Pat 510. 


2-H. Suit for declaration. 

-O. 1, R. 10 and S. 80 — Suit for declaration that 

grant by State to defendant is illegal — Plaintiff 
offering payment of Nazarana to State for decree for 
possession — State is necessary party — Notice under 
S. 80 is necessary — See Civil Procedure Code (5 of 
1908), S. 80. AIR 1953 Bilaspur 7. 

2-1. Suit for damages. 

-O. 1, R. 10 — Accident — Plaintiff injured— Suit 

for damages against owner of vehicle — Joinder of 
insurer—See Motor Vehicles Act (1939), S. 90. AIR 
1961 Punj 190. 


2-J. Suit by or against Hindu Joint Family. 

•-O. 1, R. 10; O. 34, R. 1 - Hindu Law - Joint 

family — Manager — Right to sue — Objection as to 
non-joinder of other adult co-sharers to be taken at 
early stage — Waiver — Suit by manager to enforce 
mortgage — Effect of non-joinder — Limitation Act 
(1908), S. 22 not attracted. See .Hindu Law — Joint 
family. AIR 196L SC 1277. 


-O. 1, R. 10 and S. 11-Decree against manager. 

The joint family would be bound by a decree pro¬ 
perly passed against the manager of the family either 
in respect of a family property or a family debt. See 
Civil Procedure Code (1908), S. 11. AIR 1957 Andh 
Pra 688. 

-O. 1, R. 10 — Suit by Manager of joint Hindu 

family — He can sue or be sued in reapect of transac¬ 
tions entered iDto on behalf of the family. AIR 1955 
NUC (Assam) 2809. 

-O. 1, R. 10 and 0.30, B. 1 - (Limitation Act 

(1908), S. 22) — Joint family trading name — O. 30 
of the Code not attracted — Suit instituted in joint 
family trading name - Plaintiff seeking to bring on 
record persons forming such names ” ^o « « 

new parties. See Limitation Act (1908), S. 22. ALR 

1960 Cal 327. 

_O. 1, R. 10—Hindu Law-Joint family-Status 

—Nature ot-Suit by family to set aside alienation— 
Partition of family-Effect-Right of divided member 
to continue suit - O. 1, R. 10 could properly in¬ 
voked. See Hindu Law-Joint family. AIR 1964 Ker 

144. 


_O. 1, R. 10-Joint family property-Alienation 

Suit—Representation. 

A suit filed against the manager quai manager of a 
nt Hindu family in a representative character binds 
members of the family although not made parties 
the proceedings when the debt is due by the 




2-K. Suit on promissory note. 

0 1, Rr 10, 6, O. 8A, R. 1 (Mad) - Suit on 
lissory note by holder in due £»urse against 
er-Third party procedure not applicable against 
nal payee i But original payee proper pa ty and 
ild be impleaded under O.l, R* ae& 
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Procedure Code (5 of 1908), 0, 1, R. 6 , AIR 1962 
Mad 202. 

_0.1, R. 10—Right to iostitute suit — If confined 

to bolder — Right of beneficiary or true owner to sue 
—Holder if necessary party — Suit by holder on her 
own behalf aod on behalf of minor sons, owners of 
promissory note — Maintainability. See Negotiable 
Instruments Act (1881), S. 8 . AIR 1956 Raj 174. 

2-L. Insolvency proceedings. 

—0. 1, R. 10 — Provincial Insolvency Act making 
adequate provision as to procedure — Civil P. C. will 
not apply. See Provincial Insolvency Act (1920), 
S 24. AIR 1957 Andh Pra 603. 

-0. 1, R. 10—Suit for accounts of dissolved part¬ 
nership and recovery of money — One of defendants 
partners undischarged insolvent — Absence of leave 
of insolvency Court — Suit not maintainable. See 
Presidency Towns Insolvency Act (1909), S. 17. AIR 
1961 Raj 81. 

2-M. Suits relating to religious trusts. 


admissible under O. 6 , R. 17. Se 9 Civil Procedure 
Code (5 of 1908), O. 0, R. 17. AIR 1953 Hyd 192. 

-O. 1, R. 10 and S. 20 — Suit for restitution of 

conjugal rights. See Civil Procedure Code (5 of 190S), 
S. 20. AIR 1955 NUC (Madh Bha) 2978. 

-O 1, Rr. 10, 9 and S. 11 — (Specific Relief Act 

(1877), S. 25)— (T. P. Act (1882). S. 55 (2)) - Suit 
by vendee for return of earnest on ground of want 
of marketable title in defendant vendor — Question 
of marketable title can be decided in absence of party 
in whom title is alleged to reside. See Specific Relief 
Act (1877), S 25. AIR 1961 Raj 196. 

—O. 1, R. 10 (2) and Ss. 100 and 101 — New case 
of mixed queitions of law and fact. 

\Vheth 9 r a person is a necessary party in the suit 
or not depends upon the decision of mixed questions 
of fact and law which,.when not raised and decided 
either In the trial Court or first appellate Court, will 
not be permitted to be raised in the second appeal 
for the first time. See Civil Procedure Code (5 of 
1908), S. 100. AIR 1954 Faj 17. 


#■—O. 1, R. 10 — Suit by managing trustee as re¬ 
presenting mutt — Other trustees added as parties 
after expiry of limitation — Suit is properly consti¬ 
tuted even at its inception—Addition of other trustees 
is not a case of imperative necessity but is only a 
matter of convenience or expediency — Suit is not 
barred by limitation. AIR i960 Andh Pra 98 (FB). 

-O. 1, R 10 — Religious endowment — De facto 

manager — Right to represent institution in suits — 
Can represent institutioo in absence of de jure mana¬ 
ger and if in exclusive possession—Suit not properly 
instituted—Decree is not binding. See Hindu Law- 
Religions Endowment. AIR 1961 Orissa 105. 


2 N. Proceedings under Land 
Acquisition Act. 

—O. 1, R. 10—(Land Acquisition Act (1894), Ss. 18 
20 , 21 )—Person not obtaining reference and allowinj 
application to be time-barred — Right to be added a 
party to pending reference obtained by other partie; 

new Questions. See Land Acquisition Ac 
0894), S. 18. AIR 1956 Cal 283. 

”"d ?'|1’ B 19 ( L aud Acquisition Act (1894), S. 6 
—rublicpurpose— Acquisition of land at instance o 
Municipality for private institution - Validity. Se< 
Land Acquisition Act (1894), S. 6 . AIR 1954 Myi 

2-0. Proceedings under Tenancy Laws. 

“~"0,1, R, 10—Suit for damages for use and occu 
pat on of premises — Person having no interest no: 

(Afme d r e } d 775 P aintl2 ~ N0 mis * oiQder - ALR 1955 NUC 

*■ O. l, R. 10 — Agricultural tenancy — Ejectmen 

proceedings against recorded tenant — Unrecorded 

r by such proceedings. 1941 RD 385 

79 f * V* 2 ™ h J ( fl ev) 58 :1952 All W R (Rev 

72 : 1952 RD (BR) 61 (DB). 

10 —Landlord and tenant—Suit against 
tenant—All co-owners must join. 

. ,A S U against a trespasser one co-owner on behalf ol 
oo-owners can maintain an action. But if ar 
action is to be filed against a tenant, then all th< 
V st be J oi “ ed - A PPeal No. 48 of 1952 
Bom 264 th November 1952 Fo11 - AIR 195 1 

2-P. Other cases. 

r—0.1, B 10 — (Contract Act (1872), S. 45)—Suil 
? y ^ ne A 0 rU?J5l p / 0 5? lsees * See Contract Act (1872), 

S.45. AIR 1957 Andh Pra 688 . ' 

^"-O. 1, R. 10j O. 6, R. 17—Amendment not alterina 
nature of suit or adding new cause of action — Is 


3. Transposition of parties. 

O.l, R. 10 — Applicability to transposition of 
parties — Ample jurisdiction is bestowed upon the 
Court to order transposition at any time. See Limi¬ 
tation Act (1908), S. 22. (1958) 2 Andh W R 79= 
1958 Andh L T 605=1 L R (1958) Andh Pra 383. 

——O. 1, R. 10—Transposition of parties — Some of 
the respondents and petitioner compromising before 
relurn of rule — Consent order passed — Appeal by 
other respondents who were merely pro forma respon¬ 
dents and were not consenting parties — Petitioner 
entering appearance through advocate who however 
not appearing—Appeal allowed—To meet the ends of 
justice and in interest of procedural clarification 
appellants transposed as petitioner and original peti¬ 
tioner as respondent to that petition-Because in case 
petitioner does not choose to move rule then appel¬ 
lants being only pro forma respondents in original 
petition may find ground cut under their feet. (1963) 
Cal L J 20 (DB) ' 

—0. 1 , R. 10—Suit for ejectment — Transposition 
of defendant — To avoid multiplicity of proceedings 
transposition was permissible. It would not alter the 
nature of suit. A I R 1955 NUC (Mad) 3231. 

-—9* L R. 10-(Limitation Act (1908), Art. 153)— 
Application for filing of award—Transposition of one 
of respondents as applicant-Effect-Limitation. See 
Limitation Act (1908), Art. 158. AIR 1961 Pun| 355. 


4 . Misdescription of parties. 

—L R : (2) and O. 7, R. 1—Misdescription of 
parties—(Limitation Act (1908), S. 22). 

Held, that it was a case of mere misdescription in 
the cause title which should be allowed to be 
corrected. A I R 1955 NUC (Assam) 3640. 

——0.1, R. 10 and S. 79 — Suit against Government 
—Mistake in description. 

i. T ^®, corr 1 0 c t 1 °n when made after the period of 
is not * at£d to tb® suit. See Civil P C (5 
° f 79> A 1 R 1955 NUC (All) 1747. * 

i7i7d O e.c 1 ; i pUo 1 n 0 - (LiD,i,a " 0n AC * (1908) ’ Saa >~ 

SSoTs V m r“iSS L “"“ »« 

ITtki S’ ^“Misdescription - Sulf Sy employ^ 
of School Board under local authority Municipal- 
Chairman of School Board impleaded - DelemW 
J s objection that local authority municipality 
was a necessary party to the suit and that ScipM 
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School Board had no independent existence—Objec- 
tion t^cen at the earliest — Opportunity given to 
plaintiff to implead authorized municipality not 
availed by him—Held, in the circumstances that there 
was no misdescription of the defendant in the plaint. 
(1963) 2 Mys L J 532=1 L R (1963) Mys 499 (DB). 

-O. 1, R. 11—Minor—Revenue Courts should see 

that minor is properly represented in a proceeding in 
which minor’s interest appears to be involved. See 
Civil P. C. (5 of 1908), O. 32, Rr. 3, 4. (1963) Mah 
L J (Notes) 32. 

“—0. 2, B. 1, O. 6, B. 2—Plaintiff asking for defen¬ 
dant’s eviction on particular grounds—Without con¬ 
sidering those grounds Court cannot grant decree for 
eviction on ground not taken in plaint. AIR 1953 
Tripura 11. 

-O. 2, R. 2—Different cause of action — Suit held 

not barred under O. 2, R. 2. AIR 1955 N U C 
(Ajmer) 775. 

—-O. 2, R. 2 — Suit for rent due for certain years— 
Plaintiff not including in suit claim rent for subse¬ 
quent year which had become due on date of suit— 
Subsequent suit for recovery of such rent is barred 
under O. 2, R. 2. AIR 1964 Andh Pra 412. 

-O. 2, R. 2, Ss. 11, 114 and 152—Applicability of 

S. 11 and O. 2, R. 2, to suit for partition between 
coparceners or co-owners — The principle of res 
judicata and the principle underlying 0. 2, R. 2 are 
equally applicable to suits for partition between co¬ 
owners as they are applicable to suits for partition 
amongst members of a joint family for partition of 
the family property. AIR 1957 Andh Pra 981. 

-O. 2, R. 2—(T. P. Act (1882), S. 70)-Mortgaged 

property — Alleged demolition — Suit for compen¬ 
sation. 

A subsequent suit for compensation for the alleged 
demolition of the mortgaged property by the mort¬ 
gagee while in possession will be barred if such relief 
is not claimed in a prior suit for redemption. See 
Transfer of Property Act (1882), S. 70. AIR 1954 
Bom 417. 

-O. 2, B. 2—Alternative relief—It is not the mere 

existence of more than one relief only that brings the 
bar under O. 2, R. 2 into operation. AIR 1951 
Bom 167. 

-O. 2, R. 2—Scope indicated. AIR 1955 NUC 

(Cal) 838. 

-O. 2, B. 2, O. 21, R. 32 — Suit for specific per¬ 
formance of contract for sale of land. 

I 4 • 

The plaintiff may join in the same suit two prayers, 
one for the execution of the deed of transfer and 
another for recovery of possession of the land in 
question. AIR 1952 Cal 362. 

-O. 2, R. 2, O. 8, R. 6—Defendant pleading set-off 

—He is bound in view of O. 2, R. 2 to do so in res¬ 
pect of his entire claim. See Civil P. C. (5 of 1908), 
O. 8, R. 0. AIR 1953 Him Pra 11. 

-O. 2, R. 2, S. 11—First suit for partition—Second 

suit for mesne profits in respect of income received 
by co-sharer subsequent to partition suit — Second 
suit not barred. AIR 1963 Mad 402. 

-O. 2, R. 2 - (T. P. Act (1882), S. 07-A) - Mort¬ 
gagor executing two mortgages of different properties 
in favour of same mortgagee — Mortgagee obtaining 
decree on prior mortgage without any objection 
under S. 07-A of T. P. Act from mortgagor—Second 
suit on subsequent mortgage not barred by S. 07-A, 

T. P. Act or O. 2, R. 2, Civil P. C. See T. P. Act 
(1882), S. 07-A. A I R 1950 Mad 407. 

-O. 2, R. 2 — Impartible estate — Decree for per¬ 
sonal debts against last holder — Suit for declaration 
that debts are binding on estate not barred. AIR 
1951 Mad 242. 


—-—O. 2, R. 2—Breach of contract of reconveyance— 
Suit for specific performance—Claim for damages or 
compensation for value of crop harvested during 
pendency not included - Subsequent suit for such 
claim barred—Specific Relief Act (1877), S. 19. 

VVhere after the suit for specific performance, filed 
by the plaintiff on the defendant’s refusal to execute 
the reconveyance of the garden in plaintiff’s favour, 
was decreed, the plaintiff instituted a suit for the 
amount of the value of the crop harvested by the 
defendant during the pendency of the earlier suit for 
specific performance. 

Held, that the suit was barred by the provisions of 
O. 2, R. 2, C. P. C. The breach of the contract had 
taken place before the institution of the suit for 
specific performance, which breach entitled the 
plaintiff not only to a claim for specific performance 
of the contract but also to a claim in addition thereto 
for such damages or compensation as he might in 
the circumstances be entitled to, which may be taken 
as loss caused or likely to be caused to the plaintiff 
by the delay of the defendant to perform the con¬ 
tract, from the date ot which he should have pro¬ 
perly performed it till the date he actually per¬ 
formed it. AIR 1957 Andh Pra 960, Foil. 


So far as the claim for damages in substitution for 
specific performance was concerned, such an alter¬ 
native prayer was ordinarily or normally made by 
way of caution for the reason that the granting of a 
decree of specific performance was discretionary 
with the Court even if the plaintiff had proved that 
a breach of contract had arisen in circumstances 
entitling him to make a prayer for specific perform¬ 
ance. The provisions of S. 19 of the Specific Relief 
Act which enabled a plaintiff to ask for compensa¬ 
tion for breach of contract in addition to a prayer for 
specific performance proceeded upon the legal prin¬ 
ciple that the cause of action for additional damages 
was the same as the cause of action for the prayer 
for specific performance viz., breach of the contract 
of sale. 


The plaintiff could make a claim against the dafen- 
lant in respect of the loss occasioned subsequent to 
institution of suit, because the defendant who unlaw¬ 
fully refused to perform the contract entered into by 
him making it necessary for the plaintiff to go to 
Court, could not absolve himself of the responsibility 
For the consequences flowing from the breach. The 
manner in which the plaintiff could pay court-fee in 
respect of damages which might accrue subsequent 
:o the filing of the plaint, was that the plaintiff should 
make a reasonable estimate of the damages which he 
ilaimed in the same way as a plaintiff in a suit for 
iny other type of damages would have to. Observa- 
ions in AIR 1963 Cal 408, Dissented from. (1965) 1 
Vfys LJ 253=AIR 1910 Mys 215. 

-O. 2, R. 2 — Partition — Rule that partition suit 

ihould comprise all family property is not inflexible 
-Question whether second suit for partition is or is 
not permissible depends on reason for institution of 
ncomplete first suit—In first suit for partition certain 
site not included on account of litigation then pend- 
ng between members of family and outsider who 
claimed part of sight as his own — Second suit tor 
jartition of site - Held, partition has two-fold con¬ 
cept — Division of right and division by metes and 
jounds — Since while plaintiff instituted-first smt 
here was obscurity created as regwda identity of 
;uit site as well as its extent because of litigation then 
pending, plaintiff could not have then sought divi¬ 
sion of site by metes and bounds-In other words 
amission to claim partition of suit site was askable 
;o an acceptable reason, namely, impossibility 
partition by metes and bounds — Hence, second suit 
was maintainable. See Hindu Law - Joint family. 
[LR (1963) Mys 1016. 
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lies — Se8 Civil Procedure Code 15 of 1908), S. 115- 

ATP 1 Qfl 1 r* ; no 


—0. 2, R. 2, 0.9; 0.17 Br. 2, 3; O. 21, R. 10 and 
S. 141—Procedure in regard to suits—Applicability to 
execution proceedings—Order dismissing application 
—No default on part of decree.holder—Order cannot 
be upheld — See Civil Procedure Code (5 of 1908), 
S. 141, AIR 1955 Nag 305. 

-O. 2, R. 2 — (Contract Act (1872), S. 59)—'Dis¬ 
tinct debts’—Test—Appropriation—Right of creditor. 

The test to determine whether the dues to the 
plaintiff was one debt or several distinct debts is 
whether he could sue for such dues under O. 2 R. 2. 
See Contract Act (1872), S. 59. AIR 1901 Orissa 
148, 

—0. 2, R, 2 — Suit by P for permanent injunction 
restraining D from interfering with his possession 
in disputed land — Dismissal of, by trial court but 
appellate court allowing P to withdraw suit with 
permission to file fresh suit — Subsequent suit by P 
against D for possession of disputed land on asser¬ 
tion that he was owner and D was trespasser-Suit 
decreed but till that time order of appellate court 
allowing P to withdraw suit was not passed—Appeal 
against decree in subsequent suit — Contention that 
subsequent suit was barred under O. 2, R. 2 on 
ground that previous suit did not include claim made 
in subsequent suit - Held, appellate court was right 

in talcing into consideration order of appellate court 

n p I 0v *°i? s su *t aQ d disallowing objection under O. 2, 

S’ a “ Ev , 0n apart * suit was not ba rred under 0. 2, 
"■ 2 as each encroachment on P’s land would give 
rise to different cause of action and O. 2, R. 2 con¬ 
templated inclusion of all claims in respect of same 

cSS» 0 Ssta > f R s i3 8 Civil p> c - (1908, ' a 41 - *• 27 

S ol 1 < T Ma,abar Law — Specific 
Rehet Act (1877), Ss. 39, 42 - Tar wad - See Malabr 

Law. AIR 1955 NUC (Tiav-Co) 1099 


anni?f^ R ’ 2 "T. A P pl . icabiI ‘fy-Provisions of, do not 
1951 Trt P v-Co75 n8S m execUtion of decree. A I R 


in R ’ 3 and . S ?* H5> 96—Decision must be one 

5 Res “ See Ci vil Procedure Code 
(5 of 1908), S. 115. AIR 1955 NUC (All) 1994. 


farious 3 M C V rt l6 l S t A , ct (1870) ’ S * TV)—Malti- 
n Meanl i nB ' SiDg,e J suit oa tw0 different 
- r? 8Cree r ,or cons °lidated amount-Appeal 

U87oTs 17 ° air Court-fees P Act 

\ o. 17, AIR 1957 Andh-Pra 1019. 


of h^cKa R * 3 ”c A -i e r Qa ^ on by one °f tbe coparceners 
ot his share - Suit for partition by alienee-Titlo of 

trclZTV* Pr ? pflrty alienated found defec! 
L.w-Madr« School AIR 1961 Mad«5 “ 


^ ATAau 

c lnrt Y' “** ?•* 3 r (Constitution of India. Art 22ffi — 


5Si^ 




dated° f «F°>>-Con,oIi- 

Subsequent several sSts snli?S n .' Uaty < Brisd i«Hon - 
bringing each claim wi»Vi p ittlng V p caus es of action 
^c5Ju^ jurisdiction in 


damn 7 wiiu wumn pecuniary ii 
PawhayaS—Vindhva 1 ? 6 *^ 0 ^ barr ®d See 
Mnoe (1949), S. 64* AIRlMflCdh. f rae^' ^ 


10 1 > 0 c — w ra u» 


AIR 1901 Guj 92. 

-O. 3, R. 1—Panchayats — U. P. Panehayat Rai 

Act (20 of 1947), S. 12C — Presentation of election 
petition — U. P. Panchavat Raj Rules, Chapter I. E. 

R. 24(2) and 25 (1) — Election petitions need not 
be presented personally by the candidate or by the 
persons filing the same—An authorised agent can pre¬ 
sent the same — Even if it is necessary it is a curable- 
irregularity - (Civil P. C. (1908), 0.3, R. 1)-See 
Panehayat - U. P. Panehayat Raj Act (20 of 1947), 

S. 12C. 1963 All L J 542. 

—O* 3 R. 1; O. 32, R. 7 (1)—Counsel duly appoint¬ 
ed guardian ad litem of minors and authorised to 
enter into compromise — Counsel is competent to file 
application seeking permission of Court to euter into 
compromise — See Civil Procedure Code (5 of 1908). 
O. 32, R. 7 (1). AIR 1961 Him.Pra 38. 

“7”0. 3, Rr. 1, 2 and 0. 29, R, 1 — Suit by Corpora¬ 
tion — Plaint signed and verified by manager — Sub¬ 
sequent ratification — Effect — It would cure the- 
original defect. See Civil P. C. (5 of 1908), O. 29, 
R. 1. AIR 1954 J and K 45. ' * 

—0. 3, Rr. 1, 2, O. 6, R, 14 — Plaintiff residing 
abroad — Suit instituted on behalf of — Plaint to be 
signed by recognised agent — Proviso to O. 0, R. 14 
does not apply —■ Plaint signed by non-recognised 

?! ei ^,T,vP e * ect wben can be cured. See Civil P. C 
(5 of 1908), O. 0, R. 14. AIR 1962 Ker 19. 

- 0. 3, R. 1, 0. 4, R. 1, O. 5, R. 1 and S. 27 - Pre¬ 
sentation of plaint through post - Plaint registered 
and summous issued - Irregularity should be taken 
as waived. See Civil P. C. (5 of 1908), O. 4. R 1 AIR 

1955 NUC (Madh-Bha) 3774. 

" 9* 2 and 0. 5, R. 1 — “Appear¬ 

ance — Hearing of suit adjourned generally — 
Dependant not appearing but counsel appearing and 
applying for adjournment — On refusal, Counsel 
reporting “no instructions” - Court can act under 

1956 r£g 179. S<ie ClVl1 P- (1908) ’ °- 17l R - 2 ' AIR 

—-0. 3, B. I; a 9, Fr. 8, 9, 12 tnd S. 115 - Non. 
complrance with O. 3, R. 1, 0. 9, B. 12 and O. 32, B 
15 — Revision. ’ 

I*™!?;?/ 1 u nd l r ?,* 115 ’ J is competent and the order 
™ ay directly be challanged in tbe High Court Sr*. 

(p£«) 18 C 77. 15 °‘ 1908,1 S ‘ US - 195SNUC 
—?;A Rr - 3 ’ 1; °u 29 ’ R * 1; °* 6 - R * ^-Managing 

Director having authority under Articles of Assocja & 

tion to institute suits - Plaint signed by Managing. 
Director or by person orally authorised by him is 

190 l*Bom 292^ * C ‘ (5 ° 0.29, r! L AIR 

rTi^i 3, R «r and S * ?° T* (Letters Patent (Calcutta). 
Cl. 12) - ‘ Carry on business” - Meaning of -Bus/ 
ness through recognised agents — Sufficiency. 

werVartfnc « n nl 0t ® Dy e>ddenc r t0 show that they 
Patent (Calcutta)?CL 12 (?957) 99 CaU } % LMer!i 

p ‘ ^te.‘ 2 h 9 8 

_ AOn ^ . * 


appeal. AIB1955 NUC (RajflM? P ° Wet *° Present 
Mahendra^Nanava'tL 0995,S "cTm * 
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S C J 788 = 1965 M P L I 509 = 1965 Mah L I 365 
= (1964) 7 S C R 267 = (1964) 2 S C W R 349 = 66 
Bom L R 681 = AIR 1965 S C 364. 

-0. 3, P. 4 — Bench and the bar — Relations 

between the Bench and the bar — Code of conduct 
—Duty to avoid use of violent language and occasion 
for clash — Necessity to observe rules of discipline, 
decorum and decency. 1963 (2) Cri L J 363 = AIR 
1963 All 477 (479) (Pt B) (Pr 12). 

•-O. 3. R. 4 — (Limitation Act (1908', S. 19)— 

Acknowledgment of liability by pleader on behalf of 
client — Admission relating to matter falling out¬ 
side scope of authority of lawyer — His admission is 
not binding on client. See Limitation Act (1908), 
S. 19. AIR 1961 Andh-Pra 467 (FB). 

-O. 3, R. 4 — (Income-tax Act (1922), S. 00) — 

Application for reference — Signature of advocate 
only sufficient — Authority to appear in rectification 
proceedings — Held covered further proceedings. 
See Income-tax Act (1922), S. 06. AIR 1960 Andh*Pra 
422. 


-O. 3. R. 4 - (Evidence Act (1872), S. 18) - 

Admissions of Counsel — Admissions on facts and on 
law — Binding effect. 

Admissions of facts cannot be resiled on the ground 
that the party or his counsel were not posted of the 
facts at the time. Admissions of Counsel on a point 
of law are, however, not binding on the parties as an 
estoppel and the Court is free to give effect to its 
views of the law irrespective of such admissions. See 
Evidence Act (1872), S. 18 AIR 1957 Andh-Pra 965. 

-O. 3, R. 4 — (Bombay Municial Boroughs Act 

(1925), S. 12) — Lawyer engaged by Municipality 
standing for election — H«s resignation accepted on 
18th January 1954—Nomination filed on 19th January 
1954 — Resignation is effective from 18th January 
1954. See Municipalities — Bombay Municipal 
Boroughs Act (18 of 1925), S. 12. AIR 1955 Bom 159. 

-O. 3, Rr. 4, 1; O 11, R. 15 — Person entitled to 

inspect — Pleader without vakalatnama in the case 
but instructed by another who has filed vakalatnama 
has no right to have inspection of documents filed in 
the suit or proceedings. See Civil P. C. (5 of 1908), 
O. 11, R. 15. AIR 1955 N U C (Cal) 5577. 

-O. 3, B. 4—(Majority Act (1875), S. 2)-“Capacity 

to act — Meaning — Suit for dissolution of marriage 
by Muhammadan girl aged 15 — Order 32, R._l, Civil 
P C. does not apply. See Majority Act (1875), S. 2. 
AIR 1952 Cal 381. 


_O 3, R. 4 — Duties — Maintenance of order and 

decorum — Pleader having lost temper creating tense 
scene in Court room — Atmosphere continuing to 
deteriorate — Judge is Justified in asking pleader to 
withdraw from Court room for a while. 

It is true that Courts are open to all, but at the 
same time it is equally true that it is the presiding 
Judge who is responsible for maintaining order and 
decorum in the Court and whenever such order, 
decorum or dignity of the Court is threatened, the 

presiding Judge would be right in 
steps to restore such decorum or order. 1 neretore, it 
a Judge feels that a pleader would continue to create 
an ugly scene in the Court and behave in the manner 
in which he has so far behaved and believes that the 
atmosphere in the Court would still d f lerio *? 1 ?* 
would be justified in asking the pleader to withdraw 
from the Court room for the time being. (1965) 6 Guj 
L R 702 = 1965 (2) Cri L J 491=AIR 1965 Guj 237. 

_O. 3, R. 4 — Vakalatnama filed for purpose of 

appeal — Case remanded to trial Court — Subsequent 

appeal filed against decision of trial ^“ rt 
Vakalatnama is incompetent. AIR 19oJ Him rra ii. 

_O. 3, R. 4 — Legal Practitioner — Solicitor’s lien 

— Extent of — Contract Act, S. 171. 


The common law lien on property or funds re¬ 
covered, known as particular lien, has also been 
recognised by the Courts in India in cases of soli¬ 
citors and attorney. The same principle has been 
applied in India in the cases of advocates and pleaders 
because they not only plead but, like solicitors in 
England, also act for their clients. But in order to have 
the lien the fruits of the litigation must have been re- 
covered by the solicitors’ exertions. Where the deposit 
in Court was made on the application of the judgment- 
debtor and in the absence, and therefore without any 
aid or exertion, of the pleader, the pleader is not 
entitled to recover and retain the deposit towards his 
fees in exercise of his right of particular lien. Further 
the particular lien is not available for the general 
balance of account between the solicitor and the 
client but extends only to the costs of the proceedings 
in which the property is recovered. Case law discuss¬ 
ed. (Chowdhry R. K. J. C.). AIR 1952 Him-Pra II 
(13, 14) (Pt A) (Prs 11, 12, 13). 

-O. 3 R. 4 — Income-tax Act (1922), S. 23 (4) — 

Hyderabad Income-tax Act, S. 31 (4) — Notice under 
Proviso to S. 31 (4) of Hyderabad Act for cancellation 
of registration of the assessee firm to auditors — The 
auditors had no power to represent the firm after the 
original assessment was concluded—The cancellation 
of registration of the firm was not valid. See Income- 
tax Act (1922), S. 23 (4). A I R 1955 N U C (Hyd) 
2970. 


—O. 3, R. 4 —Legal practitioner — Advocate — Ha* 
lien for his costs against fruits of decree obtained by 
him. 

A lien is available to an advocate against the fruits 
of a decree obtained by him far the fees and other 
expenses due to him. 

Advocates of Kerala High Courts are allowed not 
only to plead but to act as well, and there is no reason 
why the common law lien of England in favour of 
solicitors should not be conaidered as available to 
advocates in this country on grounds of justice, equity 
and good conscience. AIR 1921 Mad 320« 81 L J Ch 
82, Rel. on. ; AIR 1927 Bom 542, Ref.; AIR 1955 Ori 
102, Dissent, from. (1961) K L T 968 = (1961) 2 Ker 
L R 587 = I L R (1962) 1 Ker 101 = (1963) 32 Com 
Cas 378. 


—O 3, R. 4-Lien for fees — Advocate of Mysore 
[igh Court—Right of-Ex»ent of the lien of solicitors 
ad Attorneys — Enforceability in summary junsdic- 
ion—(Legal Practitioners iFees) Act (1926), S. 3). 

An advocate has no "particular lien” for the pay- 
lent of his fees upon the property recovered for his 
arty by his exertions as is sactioned by the Solici- 
>r’s Act in England and allowed in the case of attor- 
eys of the High Court in India and solicitors 
nrolled as attoryeys; such a lien can only be sup- 
orted by an express agreement of the client in his 
ivour and the lien of the attorney cannot extend to 
lore than the taxed costs allowable to him. (41 R 
932 Mad 256; AIR 1942 Bom 102, Rel. on). The lien, 

it exists, should extend only to the extent of the fees 
[lowed by the Court as in the case of the solicitor 
i England and it is limited only to the taxed and 
ixable costs. It cannot extend to any amount agreed 
) by the client. The ordinary original jurisdiction 
f the Court is different from the insolvency junsdic- 
on and the Insolvency Court having become functus 
fficio the Court could not in its ordinary jurisdiction 
How a‘lien’claimed in respect of fees due on the 
solvency side. Where there is a prior charge known 
a the person claiming the "particular lien on the 
roperty it cannot be granted. The lien for fees does 
iot subsist when any other security already been 
aken from the client. AIR 1932 Mad 250, Foil. 

The advocate was found not entitled to the lien in 

ny view of the matter. I L R (1952) Mys 270 — 3 
,lys L J 137=AIR 1952 Mys 141. 
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—O. 3, R. 4 — (Constitution of India, Art. 228) — 
Admissions by counsel — The party must be held 
bound by the concessions made by his counsel. See 
Constitution of India, Art. 220. AIR 1956 Nag 27. 

—0. 3, R. 4 — Solicitor and client — Authority to 
bind client—Solicitors are not, in the absence of spe¬ 
cific authority, agents of their clients to conclude a 
contract for them — Contract Act <1872), Ss. 182 and 
188. AIR 1952 Nag 220 (225) (Pt G) (Pr 26) (DB). 

-0. 3, R, 4 — Rights of pleaders — Termination of 

appointment—Fees — The Court may grant leave sub¬ 
ject to such conditions as it deems fit. A I R 1951 Nag 
278. 

—0.3, R. 4 — Admissions by pleader — Statements 
of counsel will be always relied on, however when 
inaccuracy creeps in and is noticed the pleader may 
be allowed to withdraw the statement. AIR 1951 Nag 
161. 

—0. 3, R. 4 — Duty of pleader — Compromise pro¬ 
posed—Illiterate client — Duty to explain terms and 
to be satisfied that client had understood them be¬ 
fore signing petition. 

A pleader acting for a party has the duty imposed 
on him, when a compromise is sought to be filed, to 
make sure that the terms of the compromise as recited 
in the fair copy are explained to his client and to be 
satisfied that the client has understood the terms. 
When the client is illiterate the responsibility of the 
pleader sigoing the petition of compromise is greater, 
tie must explain the terms of the proposed compro¬ 
mise, when they are fair copied, to his client and he 
must be reasonably satisfied that his client has under¬ 
stood the terms. A mete statement that the terms 
were read over and explained to the client is not 
enough. AIR 1952 Pat 48. 

- 0. 3, R. 4—(Obiter—Power to make admissions — 
Occupants of a house pleading for first time in appeal 
mat their predecessor in interests had, after expiry of 
tenancy became slatutory tenant-Counsel for owner 
in an eviction suit conceding that the predecessor-in- 
lnterest had so become statutory tenant — A conces¬ 
sion «t this type by a cousel in the circumstances 

S a puu LRM? 7 ^ W bindiDg ° n the Cli0Qt * (1965) 

0. 3, R. 4—Power to withdraw — Application by 
respondent for registration under Trade and Mer¬ 
chandise Marks Act (1952) - Power of Attorney exe¬ 
cuted by appellant in lavour of Advocate to take 
opposition proceedings — Such power authorises the 
advocate to enter settlement or compromise by with¬ 
drawing the opposition proceedings — (Trade and 
Merchandise Marks Act (1952), S. 123 -Rules framed 

u A ( a b :tt?s u Zti R 1963 Pu ° ( 376 '««• 

Court —but/of Counsel ^ by * 

,. L a fD C ?T; el k feels th , at ai y 0ral request of his, which 

innKio' H bB1Dg , * efused ’ i* » s bis duty to put in an 
application in writing[ containing that request, and 

fhlt H ° rder if 0m Court on il * It Is not proper 
that the appellate Court should be asked to disbelieve 

on th« C P ro f eedln 8 contained in the order-sheets 
on the affidavit of counsel, when it is open to counsel 

u n Mnei 1 a PP lication * and get an order In writing 
W56Rai l! Rai 23 = 1950 BajLWll7 = (S) AIR 

j? i 4 ~ Adv ? c *te- Power and discretion of, 

Svin! & g,v,Dg up W1 tnesses - Advocate 

Wcipf in ;“Tc«o" u " monrf by cliMt - Li * bili 'y 

v^?i V0C SL eengag , ed by alI tlgant to conduct his case 

aXni W V?k m i i e 1 te discretion as to the conduct 
and control of the litigation; and cannot be subjected 

T, 7, °/ ° a "” S ° r n °' e,a,Dln,a * •SSSX 

LVol. 14.] (Suppl.) Fn.D. 87. 
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witness or witnesses or giving up certain witnesses, so 
long as he acts lawfully in exercise of the power 
vested in him as advocate, except where circumstan¬ 
ces may be shown justifying the attributing of want 
of bona fides on his part. An Advocate, High Court, 
Travancore-Cochin, Iq the matter of, 1952 K L T 
177= AIR 1952 T C 165 (107, 168) (Prs 1, 3) (FB). 

-0. 3, R. 6 and O. 5, Rr. 9, 16 and 17 (as amended 

by Calcutta High Court—"Agent” in Rr. 10 and 17 — 
Meaning of. 

On reading of 0. 3, R. 6 with O. 5, R. 9 there can be 
no doubt that the empowering of an agent under 
O. 5, R, 9 can only be in toe manner indicated in 
O. 3, R. 0 and verbal authority is not enough. AIR 
1952 Cal 781. 

-0. 4, R. 1; 0. 6, Rr. 14,15—Delegation of duties 

of office by shebait. 

A shebait is not entitled to delegate the duties of 
his office, though he may appoint a person to carry 
out his ministerial duties. AIR 1952 Cal 350. 

O. 4, R. 1; 0. 33, Rr. 1, 2, 7 — Application to sue 
as pauper-Death of applicant — Continuance of suit 
by legal representatives — Legal representatives can 
be permitted to continue the suit on payment of the 
requisite court-fee. See Civil P. C. (5 of 1908), O. 33. 
R. 1. AIR 1953 Tray Co 67. 

-0. 5, R. 1, Proviso; O. 33, R. 8; O. 9, R. IS — Ap¬ 
pearance of defendant at hearing of pauper application 
—Application registered as suit—Defendants entitled 
to service of summons — Admission by defendant of 
plaintiff’s claim in pauper application — Claim sub¬ 
sequently amended — Case does not come under 
proviso to O. 5, R. 1. See Civil P. C. (5 of 1908) 
O. 33, R. 8. AIR 1960 Cal 538. ’ 

—O. 5, B. 1, 0.17, B. 2 and O. 3. R. 1 — “Appea- 
rance — Hearing of suit adfourned generally — 
Defendant not appearing but counsel appearing and 
applying for adjournment—Oo refusal, counsel report- 
ln * instructions” - Cmrt can act under O. 17, 

v e Ss 1 P - C - ,5 of 1908 ’ °- 17 ' »■ 2. air 

1950 Nag 179. 

r — “1° sa °b other manner as 

Court thinks fit” in R. 20 - Service of summons by 
registered post — It must however comply with R. 1 
(3) ot O. 5 and Form 1, App. B — Post-card not con¬ 
taining signature of Court or any officer appointed by 
Court or seal of Court—It is not valid service of sum¬ 
mons-Not only there must be seal of Court but also 
signature of Court. AIR 1951 Orissa 312. 

—?,V 5 ’ R \ a ““ Expression “first hearing,” meaning 
ot. Where the tenant was not supplied with a copy 
of the application with the summons and he appeared 
before the Rent Controller and demanded a copy 
his appearance before the Rent Controller could not 
be said to be covered by the term “first hearing.” 
See Houses and Reuts-Pepsu Urban Rent Restriction 

SuC ( a peps'M°003 200a “>* S ' 13 (2) (i, ‘ A,R 195S 

—O. 5, Rr. 9, 10-Service by past — (Constitution 
ot India, Art. 14). 

m£h!Z! S i < 5 DS ° f . the r Code P rovidin g for a different 
method of service of processes (i. e. by Registered 

Post on residents of Part“B” States is not in. 
Ajmu 40 (!) h the 00115111111,011 of India * AIR 1953 

—O. 5, R. 9—“Agent” in Rr. 16 and 17-Meaning 

On reading O. 3, R. 0 with 0. 5, R. 9 there can h« 
no doubt that the empowering of an agent unde? 

O’ 3 R R 'fl 9 #S n °k ? “ th0 manner indicated in 

f i’Sssss. rft“v,s a* s - 
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for a different method of service of processes (i. e. 
by registered post) on residents of Part “B” States is 
not inconsistent with the Constitution. See Civil P.C. 
(5 of 1908), O. 5, R. 9. AIR 1953 Ajmer 40 (1). 

-O. 5, R. 13 —Service through post—Cover return¬ 
ed as refused — Sufficiency—The service is sufficient. 
AIR 1955 NUC (Bhopal) 1783. 

-O. 5, R. 13—Servant is not agent. AIR 1952 Cal 

781. 

-O. 5, R. 15 — Bengal Tenancy Act (8 of 1885), 

S. 167 — Proof of notice — Auction purchaser must 
prove proper service of notice. See Tenancy Laws — 
Bengal Tenancy Act (8 of 1885), S. 107. AIR 1950 
Cal 208. 

-O. 5, R. 15 (as amended by Calcutta High Court) 

—Service under rule — Circumstances under which 
such service can be effected. In order that service 
can be made under O. 5, R, 13, the defendant ’.must 
be absent from his residence, and that there was no 
likelihood of his being found thereat within a reason¬ 
able time. AIR 1952 Cal 781. 

-O. 5, Rr. 10,17 — “Due service” — Where notice 

is refused, it is not due service of notice — In such 
case thrre must be substituted service. AIR 1951 
Ajmer 77. 

—0.5. Rr. 16 and 18; 19A (Cal.) — (Income-tax 
Act (1922), Ss. 23(4), 22(2), 03)i — Notice under 
S. 22 (2) of Income-tax Act — Service of—Procedure 
under Civil P. C. not followed — Best judgment 
assessment under S. 23 (4) is without jurisdiction. 
See Income-tax Act (1922), S. 23 (4). AIR 1960 
Assam 162. 

-O. 5, R. 16—Bengal Tenancy Act (1885), S. 107 

—Proof of notice — Auction purchaser must prove 
proper service of notice. See Tenancy Laws — Bengal 
Tenancy Act (8 of 1885), S. 167. AIR 1956 Cal 208. 

-O. 5. Rr. 17, 10 — “Due service” — Where notice 

is refused it is not due service of notice — In such 
case there must be substituted service. See Civil P. C. 
(5 of 1908), O. 5, R. 16. AIR 1951 Ajmer 77. 

_O. 5. Rr. 17, 16 — Service of notice — Defendant 

accepting notice without signing acknowledgment— 
Serving officer not having additional copy — Service 
is complete without affixation — Failure to affix copy 
does not render service invalid. See Arbitration Act 
(1940), S. 14 (2). AIR 1964 Cal 241. 

_O. 5. R. 17—Bengal Tenancy Act (1885), S. 107- 

Proof of notice — Auction purchaser must prove 
proper survice of notice. See Tenancy Laws—Bengal 
Tenancy Act (8 of 1885), S. 167. AIR 1956 Cal 208. 

_O. 5, Rr. 17, 20, 1 (31—'"In such other manner as 

Court thinks fit” in R. 20 — Service of summons by 
registered post — It must however comply with 
R. 1 (3) of O. 5 and Form 1, App. B — Post-card not 
containing signature of Court or any officer appointed 
by Court or seal of Court — It is not valid service 
of summons — Not only there must be seal of Court 
but also signature of Court. See Civil P. C. (5 of 
1908), O. 5, R. 1 (3). AIR 1951 Orissa 312. 

_O. 5, R. 17 — Where the defendant cannot be 

found. 

Service on the defendants under O. 5, R. 17 held 
not valid. AIR 1955 NUC (Raj) 275. 

£_O. 5, Rr. 17 and 18 — Sale under Travancore 

Revenue Recovery Act (1 of 1008), S. 23A — Service 
ot demand is a necessary condition — Notice should 
be served in the manner prescribed in Civil P. C. — 
A sale without such service of notice will be a 
nullity. See Travancore Revenue Recovery Act (1 of 

1008), S. 23A. AIR 1953 Trav-Co 494 (FB). 

_Q. 5 , Hr. 18 and 16 — (Income-tax Act (1922), 

Ss. 23 (4), 22 (2), 03) — Notice under S. 22 i2) of 
Income-tax Act—Service of — Procedure under Civil 


£• ?^. foll ?r ed T Bes , t i ud g m ent assessment under 
£•23 (4) is without jurisdiction. See Income-tax Aet 
(1922), S. 23 (4). AIR 1960 Assam 102. 

® U. 5, Rr. 18 and 17 — Sale under Travancore 
Revenue Recovery Act (1 of 1004), S. 23-A - Service 
of demand is a necessary condition — Notice should 
be served in the manner prescribed in Civil P. C. —A 
sale without such service of notice will be a nullity. 
See Travancore Revenue Recovery Act (1 of 1068). 
S. 23-A. AIR 1953 Trav-Co 494 (FB). 


-O. 5, R. 19 — Notice to opposite party — The 

serving officer affixes copy of the summons on the 
outer door of the house of the defendant — Under 
O. 5, R. 19—It is open to the Court to accept such 
service as sufficient. See Civil P. C. (5 of 1908), O. 9. 
R. 14. AIR 1953 N U C (All) 181. 


-O. 5, Rr. 19, 17-(As amended by Calcutta High 

Court)—Service by affixation — Affidavit by process 
server—Contents of. 


Facts must be stated in the affidavit to show what 
enquiries were made and whether it was reasonable 
under the circumstances to assume that the defen¬ 
dant could not be found at his residence within a 
reasonable time. See Civil P.C. (1908), 0.5, R. 17. 
AIR 1952 Cal 781. 


-O. 5, R. 19—Due service — Object of — Services 

under O. 5, Rr. 17,19—Essentials. 

The service by affixture under the circumstances 
could never be due service within the meaning of 
O. 5, R. 17, besides if the requirements of R. 19 were 
not satisfied in the case, service ot notice is reduced 
to a meaningless ritual. See Income-tax Act (1922)* 
S. 34. AIR 1957 Mad 792. 


-O. 5, Rr. 20, 17—(As amended by Calcutta High- 

Court.) 

“Reasonable time” — Person absent from residence 
— Necessity to enquire as to when he would return. 
There is no hard and fast rule laid down. What was- 
a “reasonable time" must be decided against the 
background of a particular case. See Civil P. C. 
(1908), O. 5, R. 17. AIR 1952 Cal 781. 

-O. 5, F. 20 (2) - Limitation Act (1908), Art. 104 

—“Due service of summons” — Meaning of — Sub¬ 
stituted service is not “due service.” See Limitation 
Act (1908), Art. 104. AIR 1955 NUC (Madh-Bha) 58. 

-O. 5, Br. 20. 17, 1 (3) — “In such other manner 

as Court thinks fit” in R. 20 — Service of summons- 
by registered post — It must however comply with 
R. 1 (3) of O. 5 and Form 1, App. B - Post-card not 
containing signature of Court or any officer appoint¬ 
ed by Court or seal of Court — It is not valid service 
of summons — Not only there must be seal but also 
signature of Court. See Civil P* C. (5 of 1908), O. 5, 
R. 1 (3). AIR 1951 Orissa 312. 

-0.5, Rr. 20-A, 10—Service of summons by post— 

Mere endorsement of postman on registered notice 
that service was refused is Dot enough for holding, 
that service was sufficient. AIR 1960 Andh Pra 383. 


-O. 5, Rr. 25, 10, 20 and 21-Service by post. 

Civil P. C. (5 of 1908), O. 5, R. 10. AIR 1955 N 


See- 
U C 


(Pepsu) 1881. 

_O. 6, R. 1—Pleadings should not be discoursive 

and argumentative — Nor should parties be allowed 
to put in as many written statements and rejoinders 
as they want. AIR 1952 Nag 220. 


-0.6, R. 1-Contract Act (1872), S. 73-Pleadings 

not to be examined in pedantic manner — Plaintitt 
pleading that it suffered loss on resale-V\ hat is in¬ 
tended is that loss on resale was criterion for measur¬ 
ing damages. 

The pleadings ought not to be scrutinised and exa¬ 
mined in a pedantic manner so as to reject them, 
merely because there is want of preciseness and. 
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specification. If tbe plaint read as a whole can be 
interpreted as substantially presenting a case before 
the Court then it is the duty of the Court to find out 
what that case is. 

Thus when it was pleaded by the plaintiff that it 
suffered a loss on the resale after giving notice to the 
defendant, what it intended to plead was that loss 
on resale was the criterion for measuring the damages 
for the breach of the contact on the part of the defen. 
dant. It is well settled what the damages ia a parti¬ 
cular case for breach of contract would be and the 
basis of their calculation would not form a part of 
the cause of action on which a suit for recovery of 
damages is filed. I L R (1985) 2 All 343. 

-—O- 6 , R. 2 — Contract Act (1872), S. 70 — Work 
done not covered by contract—Additional construc¬ 
tions to building not done gratuitously — Claim for 
compensation on oral agreement — Proof of such 
agreement is not necessary. See Contract Act (1872), 
S. 70. (1966) 2 S C J 191=AIR 1966 S C 1034. 

® O* 6 . R. 2,0.14, R. 1—Both parties understand- 
i^what the issue in the case was—Absence of issue 
held did not lead to mistrial sufficient to vitiate deci¬ 
sion, AIR 1964 S C 164. 

• —0. 6, R. 2—Vires of Act challenged—Court is not 
restricted to pleadings of State-Court will consider 
whether validity can be sustained under any provi. 
sions of Constitution. AIR 1961 S C 954. 

— 0 . 6 , R 2 —Pleadings must state material facts 
and not the law—Provisions of law which determine 
the rights of parties need not be mentioned in the 
pleadings—Relief under appropriate provision of law 
cannot be refused simply because the plaintiff did 
not plead any right under that particular provision 
ot law-Matters on which both sides are agreed 

1983 AHL jltlO be0Utside theamb »t of the suit. 

Z °j 6, R - 2 ~ (Constitution of India, Art. 226) — 
Procedure — Alternative cases on question of nature 
of proceedings initiated. 

. 9 u fstion as to the nature of the proceedings 
initiated is a question of fact and on such a ques 
tion no party can be allowed in writ proceedings to 

f n ^7t a 22e“ U IlR; i 9 V 55^t,5 Se0 C ° DS,i,U,lM ° f 

Rr - 2 ’ V" (T * P * Act < 1882 )' S - “ Ques. 
tion whether subsequent transferee had -notice of 

notit 17 N ° ‘ SSU ? fr , am u d ~ ca u°ot assume 
? j° m o mar ® iact ,hat Previous transfer was 
registered. See T. P. Act (1882), S. 43. AIR 1952 A?1 

6l ?* 2 ~ Var j ance between pleading and proof 

.ho p S^n„ k “S 

decis,oa of that <3U “- 

tifTiSnnV?^. 2-Plcadings-Suit for possession-Plain. 
title ‘ f ° UDd h,S CBSC defects iQ defendant’s 

In a suit for possession the plaintiff cannot found 

d TK„% d f eC j S “ any the title of the defen. 

of if def ?? daDts ’ °? the other baud, can avail 
of the laches which manifest themselves in the Dlain 

L T<f42. e ’ AIR 1946 P ° 59 ’ Rel ' 0n - <««»A' 

S85SSK 784, c ' vl p - a (1908) ' 7 ' «•? AIR 

7j P* R * 2 — Document, not filed with nlni^ 
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into consideration. See Civil P. C. (5 of 1908), 0. 7, 
R. 18(1). AIR 1955 N U C (Assam) 2853. 

-0. 6 , R. 2—Construction of pleadings — Suit for 

recovery of arrears of rent — Averment in plaint that 
certain aggregate sum has been paid towards rent is 
not an admission of the payments not having been 
appropriated but being kept in suspense—Allegation 
in the written statement that on the standard rent 
Demg hxed, there would be no amount due to the 
plaintiff also does not amount to a pleading that the 
“fc are , kept in suspense. (1965) 67 Bom L R 
352=196 d Mah LJ 537=1 L R (1965) Bom 783 (DB). 

O. 6 , R. 2 —Mofussil pleadings ought not to be 

(T9 D 64 r ) U Bom V 30 y StriCtly * 1963 Mah L J 633 = I L R 

r ?■ 6 . R 2, S. II— Suit for possession as owner 
based on initial title—Subsequent suit for possession 
as owner based on title acquired by adverse posses 

SeflV” p* p S r- ba t r ?rmo y re. joSSSt 

See Civil P. C. (o of 1908), S. 11. AIR 1958 Bom 152. 

jr9-. 6 ’ R , 2 '°- 7 » R - 7fl ud S. 80-Suit against Union 

nf f^i, e r y 0Q b j s,s ° rcontrac t and on allegation 
of failure of consideration - Plea for relief under 

fiR G °Pl COntr K °»K Act “ Wh , e!her f an be raised by plain- 
k ^. hether ,Qtr <>duces fresh cause of action- 

^ Witfsssyi.te- See Civil p - c - < 5 ° f 

and R 0 n a ts bem w rJ r e R ,n s . ec g nd :appeal. See Houses 
and Rents — West Bengal Premises Rent Control 

(Temporary Provisions) Act (17 of 1950) S i5 m 

Proviso (h). 1958 Col L J 265. S> 12(1) ' 

^ - caus^of 

(1872), S. n 65. r A?R 19°56cVl 13 8 !'' S “ C °“ tract A « 
O. 6 , Rr. 2, 4 — Absence of pleadings — a Mat™ 

“ U 65. /UR P 955 N S C$i fo 0 ”*" 5 A " A 

Pr^'eedbig'o^certa'iQ foofine^ 5 W''~ Both 

subsequently change their case i g y.Tl7- J ey Caanot 

(1872), S. US. AIR 1953 Cal 25L Ev,dence Act 

0. 6 , P. 2 — Suit on hundi — Maker Mmoair 
ceptor - Presentment for payment must be nli!^; 
and proved. AIR 1951 Cal 466. * b pleaded 

defendant, L°Z 

trying to cross road-Driver of lorrv fnml? ° f 8 . years 
and liable — No specific pleading ! n f ne * Ilg ® nt 
general damages — See Tort n? S nece ®*® r y for 

L T 1172 = AIR 1960 Ker lV 1965 Ker 


r 11 " iwuon utterly inadeouate tn CQ f.vrj vc, r 
that would be passed against him j- decree 
transfer was with intent to defeat claim Pl f dl °S that 

and other creditors - No error of faw-Pll.J aintiff 
Fraudulent and sham transactions-EffeoM* . gs ~ 

rmT9 n 6l t k T e e r p 2 , 8 r Dgs - See T - p - ^mSitSS 

f* « b c r' i - c -" 

pleadings, Mnn0t 0 ^ 0 ^^ 

r g ; ouada 

pleaded that is to be found It ii nf S d Jt ,s / he ca se 
of Court to construct a case not nL *? nc Mon 
parties as such a procedure^woufd ol ed by the 

to a denial of proper opportunity 1 ^ 0 TS 
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parties to meet the same straight. (M. Madhavan 
Nair J.) 1962 Ker L T 354 =■ 1962 Ker L J 273. 

—0. 6 , R. 2; 0. 7, Rr. 7, 8 and S. 115—Alternative 
reliefs—(Specific Relief Act (1877), Ss. 8 , 9). 

When a plaintiff chooses to combine in the same 
suit a summary remedy, under S. 9, Specific Relief 
Act and regular or alternate remedy under S. 8 of 
Specific Relief Act, the former is nugatory and ought 
to be ignored and the case should only be tried as a 
regular suit — See Civil Procedure Code (5 of 1908), 
O. 7, R. 7. AIR 1955 N U C (Madh Bha) 2982. 

—O. 6 , R. 2 — Mixed question of fact and law — 
Inconsistent pleas — Cannot be called to be set up— 
See Limitation Act (1908), Art. 75. AIR 1955 NUC 
(Madh Bha) 2097. 

-O. 6 , R. 2; O 20, R. 4; O. 41, R. 1; Ss. 100-101 - 

Contents of judgment — Appeal — New plea—When 
not allowed—See Civil P. C. (1908), O. 20, R. 4. AIR 
1957 Madh Pra 138. 

-O. 6 , R. 2 —Variance between pleading and proof 

— Plaintiff setting up specific case of marriage in 
April, 1949 between defendant 2 and defendant 3 — 
It is not open to plaintiff to adduce evidence to show 
that marriage took place before 1949 — On admission 
of plaintiff marriage must be held to have taken 
olace after Madras Act VI of 1949. AIR 1961 
Mad 298. 

-O. 6 , R. 2 — (Constitution of India, Art. 220) — 

Bias — An order of an inferior tribunal can be quash¬ 
ed on the ground that it is vitiated by bias — See 
Constitution of India, Art. 220. AIR 1957 Mad 623. 


—O. 6 , Rr.:2, 4—Particulars when necessary. AIR 
1955 NUC (Mad) 3894. 

_O. 6 , R. 2 and S. 100 — Plea not raised in plead¬ 
ings but gone into by lower Court regarding appli¬ 
cability of S. 53-A, of Transfer of Property Act — 
Held High Court will not be justified in refusing to 
allow defendant to avail himself of provisions of 
that section — See Civil Procedure Code .(5 of 1908), 
S. 100. AIR 1959 Mys 173. 


_O. 6 , R. 2—Defendant contesting will on ground 

that it is forgery — He cannot subsequently put up 
alternative case of undue influence. AIR 1953 


Nag 316. 

_O. 6 , B. 2 —No pleading about alteration of con¬ 
tract — Evidence regarding it cannot be looked into. 
AIR 1952 Nag 70. 

_O. 0, B. 2; O. 41, R. 2 — Omission to plead mate¬ 
rial fact — Effect-Trial Court allowing evidence on 
such point and considering it — Absence of ground 
in memorandum - Appellate Court can declare such 
evidence inadmissible. AIR 1952 Nag 60. 


__O. 6 , R. 2 —Inconsistent pleas. 

The statement that the plaintiff was dismissed by 
defendant, is not inconsistent with the admission of 
;be defendant that the services of the plaintiff were 
terminated by consent. AIR 19 d 1 Nag 412. 

_O. 0, B. 2 —Matter depending on legal view to be 

taken ‘on certain undisputed facts - Mere allegations 
and cross-allegations in the pleadings should not be 
treated as sufficient to deprive he Party toanght to 
relief if otherwise made out. AIR 1954 Orissa 7. 

_O 0, R. 2 and O. 7, R. 7 -Claun suit under O. 21, 

R 63 by daughters, that attached property belong- 
ed to mother and not father - Defence of benami - 
Plea of advancement can be taken by Pontiff 
— It is not a mere alternative case. Ain 

Orissa 22. , 

_O. 6 , R. 2 — Party when can succeed on grounds 

other than those set up. AIR 1951 Orissa 11. 

-O. 0, R. 2 — Joint family — Handnote executed 

by Karta — Suit on — Liability of members of joint 


family under handnote — See Hindu Law — Joint 
family. (1963) ILR 42 Pat 704 (DB). 

-O. 6 , R. 2—De facto guardian—Proof—Pleading. 

A mere averment that a person was a de facto guar¬ 
dian is not adequate. There must be evidence — See 
Evidence Act (1872), S. 3. AIR 1958 Pat 79. 

-O. 6 , R. 2 — Custom — Construction of pleading 

- Custom. A 1 R 1955 NUC (Pat) 2500. 

-O. 6 , R. 2 — Suit by plaintiff on basis of pronote 

in his name for recovery of loan advanced by him — 
Plaintiff not a registered money lender—Maintain¬ 
ability — See Debt Laws — Bihar Money-lenders Act 
(3 of 1938), S. 2 (g). AIR 1953 Pat 194. 

-O. 6 , R. 2 aod O. 7, R. 7 — Suit for ejectment of 

tenant — Relationship of landlord and tenant not 
established—Ejectment decree on basis of title — The 
Court has discretion under O. 7, R. 7 to grant an 
equitable relief of ejectment on the basis of title — 
See Civil Procedure Code (5 of 1908), O. 7, R. 7. AIR 
1951 Pat 550. 


-O. 6 , R. 2 — Pre-emption suit—See Evidence Act 

(1872), Ss. 101 to 103. AIR 1955 NUC (Pepsu) 250. 


-O. 6 , R. 2 and O. 20, R. 4 — Adjudication should 

proceed on pleadings and issues—See Civil Procedure 
Code (5 of 1908), O. 20, R. 4. AIR 1955 NUC 
(Punj) 4592. 

-O. 6 , R. 2 and O. 7, R. 7—Material facts stated — 

Duty of Court to apply correct rule of law. AIR 1955 
NUC (Punj) 1610. 

-O. 6 , R. 2 — Religious endomment — Succession 

— Office of Mahant — Custom — (Evidence Act 
(1872), S. 13) — The particular custom of a particular 
shrine must be alleged and proved. See Religious 
Endowment. AIR 1951 Punj 365. 


-O. 6 , R. 2 — Pleading and proof — Publication 

of false statement in relation to personal conduct of 
rival candidate — Successful candidate pleading that 
he believed statement to be true on basis of news¬ 
paper reports and pamphlets — Proof of personal 
enquiries made to ascertain truth of statements 
adduced during trial — Omission to mention dis¬ 
covery of truth by personal enquiries in written state¬ 
ment — Effect. See Representation of the People Act 
(1951), S. 123 (4). AIR 1904 Raj 184. 

_O. 6 , R. 2 — Variance between pleading and 

proof. AIR 1954 Raj 49. 

-0.6, R. 2 — (Evidence Act (1872), S. 115) —- 

Estoppel by conduct — To found a plea of estoppel 
by conduct, there should be precise pleadings setting 
up the facts constituting the estoppel. See Evidence 
Act (1872). S. 115. AIR 1953 Trav-Co 447. 

-O. 6 , R. 2; O. 2, R. 1 — Plaintiff asking for defen¬ 
dant’s eviction on particular grounds — Without 
considering those grounds Court cannot grant 
decree for eviction on ground not taken in P* a *nt. Se 0 
Civil P. C. (5 of 1908), O. 2, R. 1. AIR 1953 Tri¬ 
pura II. 

-O. 6 . Rr. 3 and 2 -^ Pleadings and Proof-Undue 

influence — Tests stated. See Civil P. C. (5 of 1908), 
D. 0, R, 2. AIR 1959 Mys 102. 

m _O. 6, Rr. 4. 5 — (Representation of the People 

Act (1951), S. 83 (2)) - Particulars of corrupt prac¬ 
tice — Better particulars — Duty of petitioner. 

There is no duty cast upon the Tribunal to direct 
suo motu the furnishing of better Particulars. See 
Representation of the People Act (1951), S. 83 (4. 

AIR 1955 S C 010. kT . nn 

--O. 6 , R. 4 — Negligence — Negligence not co¬ 
related to state of mind - Particulars of “£ l, OTS? 

are necessary in plaint. See Civil P. C. jl 0 ), . 

ILR (1965) 2 All 127 = AIR 1966 All 333. 
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—O. 6 , R. 4 — Undue influence — Pleading and 
proof — Particulars of deception and nature of undue 
influence — Necessity for specific statement. See 
Contract Act (1872), S. 10. AIR 1950 Bom 569. 

-0, 6 , R. 4 — (Evidence Act (1872), S. 92) — 

Evidence to vary or modify terms — Necessity of 
raising plea — There must be proper plea raised 
which brings the case within any of the provisos to 
S. 92 of the Evidence Act. See Evidence Act (1872), 
S. 92. AIR 1956 Bom 165. 

-0. 6 , Rr. 4, 2 — Absence of pleadings — The 

claim must be specially pleaded. See Contract Act 
(1872), S. 05. AIR 1955 NUC (Cal) 24. 

-0. 6 , R 4 - (Evidence Act (1872). Ss. 101-104 

— Benami — Benami cannot be a matter of mere 
presumption—It should be averred in the pleadings 
and proved. See Evidence Act (1872), Ss. 101 to 104. 
AIR 1957 Hyd 37. 

—0. 6 . R. 4 — Trade usage. 

A usage of trade must be specifically alleged and 
proved. A Court is not entitled to base its decision on 
conjectures and surmises, so far as usage of trade is 
concerned. AIR 1953 Madh Bha 32. 

—-0. 6 , Rr. 4, 2 — Charge of abuse of power — 
Satisfactory proof Decessary — Held charge that in- 

wwom f0st under Government order No. PLM/80/ 
MMC/01, D/-29-0.04, was abused was not proved. 
See Civil P. C. (1908), O. 0, R. 2. (1905) 2 Mys L J 
571 = AIR I960 Mys 40. 

0, 0, R. 4 Tort — Defamation and malicious 
prosecution — Damages — A claim for damages 
lor malicious prosecution is quite separate spe- 

♦i °^ 7 L 0rt * r< ? m fl c ^ a ‘ m f° r damages for defama¬ 
tion. Where only a case for malicious prosecution is 
made out, there cannot be a decree tor damages for 
defamation in favour of the plaintiff. See Tort. AIR 
1950 Nag 264. 

rz° t 6 . R. 4 — Admission of parties - It is incum- 
ent to plead the fact of admission in the written 
statement. Every admission is capable of being ex- 

AIR Q I 953 r Nag^i 54 WD * ^ Evidence Act (1872), S. 21. 

4 . T Undue influence - Undue influence 
must be plea d ed ? nd proved with the same particu¬ 
larity as fraud. AIR 1951 Nag 394. 

i^d O l^\ R ' 4 A^ (Limit,ti0D Act (1908) * Arts. 
Pleadings ~ Adverse P° ssess »<>° - Co-owners - 

a co \ owoer (or of anyone claiming 
through him) does not become adverse to another co¬ 
rf the Tatt h 9 °r Ut P r ! f adiDg and proof °,( the elusion 

the rcrtmrf T; 11 S , nece ” ar y to allege specifically 
P°o^ T °. f !‘ m ® when the possession became ad- 

Nag 355 Limitation Act ( 10 O«). Art. 142. AIR 1951 

^■incftionr (COmr ‘ C ‘ AC * ‘ 1872,1 S, ‘ 198 ' 197 > 

wSh 0 *” 0 -; by G f °X ernm ®ot Official not complyinsr 

ArtfiSS^Obii 75 of India 

- Pair# k Ob * eclio ? raised after a very long time 

Pleaof . to r ? t,ficabon of contract - 

law ^ Ca ° n he d inv °I ved not only question of 

- Duty of petitioner. 

pIP'SSS'HS 

mi vs Tffwrsaa 5tu2 


petition—Investigation into illegal practices—Neces¬ 
sity. See Representation of the People Act (1951), 
S. 125 (3). AIR 1957 Mad 320. 

-0. 0, R. 5 — Non-compliance with Rr. 11 and 12 

of Orissa Money-Lenders Act (1939). See Debt Laws 
— Orissa Money-Lenders Act (3 of 1939), S. 7. AIR 
1958 Orissa 111. 

—0. 6 , Rr. 6 , 2 - (T. P. Act (1882), S. 43) - Ques¬ 
tion whether subsequent transferee had “notice of 
the existence of the option 19 — Point not raised in 
pleading — No issue framed — Court cannot assume 
notice from mere fact that previous transfer was 
registered. See T. P. Act (1882), S. 43. AIR 1952 All 
oOI. 

-0. 0, R. 0 — Condition precedent — Defendant 

not specifically disputing performance — Effect, 

The plaintiff could not be non-suited on the ground 
that he had not averred and proved such perform¬ 
ance. AIR 1953 Bom 61. 

——O fl, R. 6 and O. 7, R. 11 (a) — Notice of dis¬ 
honour of cheque, is a part of'cause of action and not 
condition precedent. AIR 1951 Cal 262. 

, O. A. R. 6 — Kanoon Sood Gwalior — Sections 10 
and 11—Reopening of entire account on mere allega- 
tion of defendant that he is agriculturist — He must 
plead and prove facts showiog that amount claimed 
includes illegal amounts — Vague statements are not 
enough. AIR 1955 NUC (Madh Bha) 40. 

—0. fl, R. fl— Absence of allegation as to notice in 
pluot. 

Mere general averment of user without reference to 
notice or to time is not a sufficient pleading. -See 
Houses and Rents — Delhi and Ajmer-Merwara Rent 

(PuniMg Aet ( 1947 )' S * 9 U){b)(i). AIM 1955 NUC 

—■ O. 6 , R. 8 and 10. 41, R. 2 — Powers of appellate 

= Ap f flll ^ C r cannot shut its eyes to the 
illegality of consideration which was proved from the 

evidence of the plaintiff himself, even though no 

tiken j y j the , !defen<iant and 00 issue 
? a r T d D ther j 0n and decided b y trial Court. 

AIR 1955 NUC^Raj) 6 2 B t * ° f 19 ° 8) ' °' "■ «' 2 ' 

37,2i f* ^“Negligence — Negligence not co¬ 
related to state of mind-Particulars of negligence 
are necessary m plaint. See Civil P C UQOHi fin 
ILR (1965) 2 All 127 = AIR 1966 Mim. * 

hie 19-Part y alleging mala fides must, in 

~ c ° u J rt w ° uid hesuat ® 
i r rt KrSfi 6 ds t0 any 0De and particularly to 
statutory bod'es, excepting on convincing grounds 

365 (DB ). 1 Ut ° n ° lDdia ’ Art * 220 * (W65 )Vmvs LJ 

?’ , R 'j 13 '“Gustom-Custom only comes in 
when it is in derogation of Hindu Law. If, therefore 

f a ^“ accordance with “t°fVr?n 
^Custom.^AIR , 1955 i ulc (Majj^os ^ 86 ^' ndu Ea * 

-—0. 0, Rr 14 and 17-Plaint signed by person nnt 
SK? 81 ^ J uth ? rised Amendment — Plaintiff can be 
Bom V 28. t0 * gn eV6n a,ter limUalion - A I R 1953 

^77f?iof by'shebia. ° *' “■ 1 ~ DeUga,i0n d »"« 

hl s A n HV. ba .K iS D 2 t u 6D,i,ied t0 delegate (he duties of 

—O. fl, R. 14— (Income-tax Act (1922). S 33 t*\\ 

Fa lure by assessee to sign memorandum of an£"i 
It is Irregularity that cao be cured aud“o? Ul^aUt^ 
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See Income-tax Act (1922), S. 33 (3). AIR 1960 
Pat 270. 

-O. 6 , Rr. 14, 15, O. 4, R. 1 — Absence of presen. 
tation, signature or verification by some plaintiffs — 
Effect — Does not affect the jurisdiction of the Court 
and the suit must be deemed to have been instituted 
on their behalf as well, if it was filed with their know- 
ledge and authority. See Civil Procedure Code (5 of 
1908), O. 4, R. 1. AIR 1951 Pat 323. 

® —0 6 . P. 15(3) (2) — Representation of the 
People Act (1951), S. 83 (1) — All allegations based 
upon information—Absence of enumeration of para¬ 
graphs cannot be considered to be a defect See 
Representation of the People Act (1951), S. 83 (1). 
AIR 1955 S C 610. 

-O. P. R. 15 — (Representation of the People Act 

(1951), S. 83 (as amended by Act 27 of 1950)—Vague, 
ness or lack of particularisation of averments is not 
to be judged by reading relevant pleadings in petition 
with counter pleadings in written statement. See 
Representation of the People Act (1951), S. 83. AIR 
1965 All 552. 

-O. 6 . R. 15—Application for grant :of permit — 

Form of declaration prescribed by rules — Nature of 
his declaration —Similarity of first part of declaration 
to verification of plaint — Failure to sign declaration 
is matter of substance — Tribunal can in such case 
refuse granting permit. See Motor Vehicles Act (1939), 
S. 54. AIR 1964 All 19. 

-O. 6 , R. 15 —Non-compliance with rules— Elec¬ 
tion held invalid — RepolliDg of one centre only 
cannot be ordered. See Panchayats —U. P. Panchayat 
Raj Act (XXVI of 1947), S. 12-C. 1958 All L J 522. 

-O 6 , R. 15 — (Representation of the People Act 

(1951), S. 83 (1), (2))—Object of verification of election 
petition and lists. See Representation of the People 
Act (1951), S. 83 (1). AIR 1956 All 19. 

-O. 6 , R. 15—(Representation of the People Act 

(1951), S. 81 (1) (c), read with R. 94-A of the Conduct 
of Election Rules)—Allegations of corrupt practice— 
Election petition not accompanied by affidavit in 
Form No. 25 — Effect — Omission not fatal to Elec¬ 
tion Petition — Defect can be cured. -See Represen¬ 
tation of the People Act (1951), S. 83, Proviso. AIR 
1964 Aodh Pra 164. 

-O. 6 , P. 15 — Petition by Company signed and 

verified by officer — Affidavit of competency to verify 
filed along with petition — Held, there was proper 
compliance with the rule of the Court and provisions 
in Civil P. C. See Constitution of India, Art. 220. 
ILR (1962) 2 Cal 187. 

-O. 0, Pr. 15. 17-Election petition-Alteration or 

amendment—Under S. 10 of the Territorial Coun¬ 
cils Act, the District Judge is not debarred from 
permitting alteration or amendment of the election 
petition under O. 0, R- 17 aod verification under 0. 0, 

R. 15. See Territorial Councils Act (1950), S. 10. AIR 
1958 Him Pra 26. 

-0.6, B. 15(1), O. 8 , R.l; O 2, R.7 and S. 115- 

Objection regarding misjoinder taken in application 
No objection by plaintiff—Objection does not involve 
question of jurisdiction. See Civil Procedure Code (5 
of 1908), S. 115. AIR 1955 NUC (Madh Bba)-5644. 

-O. 6 R. 15 — (Representation of the People Act 

(1951), Ss. 85, 90 (4) — It is discretion of Election 
Commission to dismiss petition for bad verification 
The Election Tribunal had exercised a sound discre¬ 
tion in permitting the verification to be amended as 
required by O. 6 , R. 15 and its order was reasonable 
and just. See Representation of the People Act (19ol), 

S. 85. AIR 1954 Mad 336. 

-O. 6 , R. 15-Amendment of pleading—Scope. 


Plaintiff cannot raise pleas which would make 
suit bad for multifariousness or pleas which will 
embarrass th 9 trial or evidence in support of which 
would be destructive of other pleas. See Civil Proce- 
dure Code (5 of 1908), O. 0, R. 2. AIR 1955 NUC 
(Mys) 913. 

O 7 —O. 6 , Rr. 16,5—(Representation of the People Act 
(1951), S. 83)—Vague allegations of corrupt practices 
—Some of items not vague — No better particulars— 
Duty of Tribunal — Order of the Tribunal in dismis¬ 
sing the petition out-right would be erroneous. See 
Representation of the People Act (1951), S. 83. AIR 
1955 S C 610. 

-O. 6 , R. 16 — (Representation of the People Act 

(1951), S. 90) - Procedure - Civil P. C. - How far 
applicable — ‘Trial of suits”—Meaning of—Effect of 
amendment of 1950 — The application of O. 0, R. 10 
is not excluded. See Representation of the People 
Act (1951), S. 90. AIR 1958 All 858. 

-O. 6 , R. 16—Scandalous remarks in pleading 

against stranger — Expungement of. 

Stranger can obtain leave of the Civil Judge to 
make an application for the expunction of the remarks 
though he cannot claim the expunction as of course. 
AIR 1952 All 408. 

-O 6 , Rr, 16 and 2 — Alternative and inconsistent 

allegations. 

There is nothing to prevent a plaintiff from basing 
his claim for relief in the suit on two alternative titles. 
This power is, however, subject to the provisions 
contained in O. 0, R. 10. See C'vil Procedure Code 
(5 of 1908), O. 0, R 2. AIR 1955 Trav-Co 134. 

• —O- 6 . R. 17—Election petition — Amendment- 
Power of Tribunal. See Representation of the People 
Act (1951), S. 100 (1) (d) (i). AIR 1960 S C 368. 

-O. 6 , R. 17 and S. 115—Interlocutory order— An 

order allowing an amendment of the plaint does not 
amount to a “case decided” within the meaning 
of S. 115. See Civil Procedure Code (5 of 1908), 
S. 115. AIR 1955 Ajmer 60. 

-O. 6 , R. 17 — “For purpose of determining real 

questions in controversy.” 

In order to determine the real question in contro¬ 
versy between the parties it was held necessary to 
allow amendment of plaint. AIR 1955 NUC (Ajmer) 
4755. 

-O. 6 , R. 17—‘‘At any stage of the proceedings.” 

An amendment may be applied for at any stage of 
the proceeding but the Court when exercising its 
discretion as to whether an amendment will be 
allowed, can take into consideration whether any 
unnecessary delay has occurred in preferring the ap¬ 
plication. AIR 1955 NUC (Ajmer) 4397. 

-O. 6 , R. 17—Plea not taken up—Consideration of 

—Procedure. 

A plea which was not taken up cannot be consi¬ 
dered by the Court. See Civil Procedure Code (5 of 
1908). O. 0, R. 2. AIR 1955 NUC (Ajmer) 3830. 

-O. 6 , R 17 — Application for standard rent — 

Form of — Should be in form of plaint and must 
conform with O. 7. See Houses and Rents — Delhi 
and Ajmer-Merwara Rent Control Act (1947), S. 7. 
AIR 1954 Ajmer 12 (1). 

-O. 6, R. 17, O. 47, Rr. 1 and 7 — Mistake appa¬ 
rent on face of record—Application for amendment. 

Where the appellate Court fails to take notice of 
the application tor amendment of plaint and the 
order passed thereon by the trial Court, and dismisses 
the appeal, there is a mistake apparent on the face 
of the record and can be rectified under 0. 47, R. 7. 
See Civil Procedure Code (5 of 1908), 0. 47, Rr. 1 
and 7. AIR 1951 Ajmer 55 (2). 
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—0. 0, B. 17 — Suit for po«sesssion of property by 
fegistered society through its President — President’s 
election declared void — Election of P as new Presi¬ 
dent — Plaint of suit amended within limitation and 
allowed to be signed and verified by P — Defect in 
plaint held cured and that suit was maintainable. 
!LR (1965) 1 All 483 j AIR 1968 All 570. 


■—0. 6 , R, 17 — Landlord and Tenant—Ejectment 
suit—Landlord's ownership denied—It is not neces¬ 
sary for landlord to obtain declaration of title. 

In a suit for ejectment of the tenant, it is not 
necessary for the landlord to obtain a declaration of 
title that he is the owner of the house. The question 
of ownership is relevant only to the extent that it 
enables the landlord to prove a contract of tenancy 
between himself and the defendant. 

Where therefore in a suit for ejectment the defen¬ 
dant denies the title of the plaintiff as the landlord, 
it is not necessary for the plaintiff to amend his plaint 
by adding a prayer for declaration of his title and 
ownership. AIR 1962 All 122. 


0. 8 , R. 17 — Applicability —- Amendment of 
election petition—Power of Election Tribunal. 

Order 6 . R, 17 is applicable to election petitions 
being tried by an Election Tribunal under the Repre¬ 
sentation of the People Act (1951). See Representation 
of the People Act (1951), S. 90(5). AIR 1958 All 705. 

—- 0. 6 , R. 17 — Non-compliance with rules — 
Election held invalid — Repolling of one centre only 
cannot be ordered See Panchayats—U. P. Panchayat 
Raj Act (20 of 1947), S. 12-C. 1958 All L J 522. 

——0. 6, R. 17 — Error on face of record —Election 
disputes — Municipal election — Election petition— 
Application for amendment — Discretion of Tribunal 
—Refusal to amend—Issue of writ of|certiorari. See 
Constitution of India, Art. 220. AIR 1955 NUC (All) 
3542. 

—0. 6 , R. 17 — Allegation of fact, however, scan¬ 
dalous it may be, cannot be expugned if it is rele¬ 
vant or pertinent. AIR 1952 All 408. 


——0. 6 , R. 17 and S. 151—Proceedings under S. 87, 
Madras Hindu Religious and Charitable Endowments 
Act (19 of 1951) — Civil P. C. does not apply — 
Principle underlying 0. 0, R. 17 will however apply. 
See Civil P. C. (1908), S. 151. (1965)2 Andh W R 

503 = 1965 Mad L J (Cri) 904 = AIR 1966 Andh 
Pra 33. 

7 O. 6 , B. 17 — Suit for posfession — Possession 
claimed o n exclusive rights — Partition relief not 
claimed in suit — If suit can be regarded as one for 
partition—Power of Court to permit amendment of 
plaint — Amendment seeking alternative rebel of 
partition — Permissibility. 

Even without an amendment, In a suit for pos¬ 
session of certain properly with sole and exclusive 
Tights therein, a decree for partition could be granted 
notwithstanding the absence of an alternative prayer, 
provided such a relief would not result in such pr&! 
’ udic ? or injustice to the other side. It would be 
permissible to allow an amendment even if a fresh 
suit is barred on the amended claim if special cir¬ 
cumstances exist. That being the legal position, there 
cannot be any insuperable difficulty to allow a plain- 
4 J*, t0 - amend the plaint seeking an alternative relief 
in furtherance of justice and if it does not involve 
-the other side in real hardship. 

. * n ! he L instant plaintiff’s claim to a half 

share in the property is traceable to his status as the 
^dop ed son. The basis of the claim, namely, the 
™SS° n remains the same and the alternative claim 

vaHalln i nV0lv , 6 a ® h * n 8« o{ c »«se of action or 
2 n “ n ® ture °I suit. In such a situa¬ 
tion, it would be meaningless to drive the plaintiff 


to another suit to obtain the same relief. Such a 
direction would entail great hardship and avoidable 
inconvenience and expense and that would be en¬ 
couraging unnecessary litigation. Judged in the light 
of these principles this is a fit case for allowing 
amendment. (1962) 1 Andh WR 282=(1962) 2 Andh 
L T 425=AIR 1963 Andh Pra 78. 

-0. 6 , R. 17, 18 and S. 151 — Revisional Court 

allowing amendment of plaint — Application for 
amendment to trial Court — Powers of trial Court to 
extend time for amendment — Under the inherent 
powers vested in the High Court, extension of time 
could be granted. See Civil Procedure Code (5 of 
1908), O. 6 , R. 18. AIR 1902 Andh Pra 527. 

—0. 6 , R. 17 — Amendment of pleadings — Hindu 
Marriage Act (1955), Ss. 10 and 13 — Petition for 
divorce alleging cruelty and adultery — Alternative 
prayer for judicial separation, addition of — Can be 
allowed. AIR 190L Andh Pra 122. 

—0 6 , R. 17; O. 20, R. 3 and S. 153 — “At any 
stage of the proceeding” — Partition suit — Amend¬ 
ment of pleading after preliminary decree — Court 
has jurisdiction to allow an amendment. AIR 1959 
Andh Pra 26. 


0. 6 , R. 17; Ss. 92 (2). 9 — Framing scheme for 
management of High School — Jurisdiction of Civil 
Courts — Suit before District Munsiff — Inclusion of 
such relief by amendment — Not allowed. See Civil 
P. C. (1908), S. 92 (2). AIR 1959 Andh Pra 10. 

-0. 0,.R. 17—Amendment of plaint. See Railways 

Act (1890), S. 72. AIR 1955 NUC (Assam) 2305 

-O. 6 , B. 17—Amendment of plaint in appeal. 

Suit by adopted son in 1957 against the adoptive 
widow and purchasers of properties left by her 
deceased husband for possession of properties on basis 
of his adoption—Suit dismissed by trial Court ou the 
erroneous ground that plaintiff’s adoption was invalid 
under law—Death of adoptive widow pending appeal 
by plaintiff—Application for amendment of plaint by 
claiming relief or possession as the reversioner and 
also as heir of deceased widow — All interested per¬ 
sons who were parties to suit also were parties to 
appeal—Amendment allowed to avoid multiplicity of 
suits and further costs to parties. 67 Bom L R S64= 
1966 Mah L J 92= AIR 1966 Bom 174. 

--0. 8 R. 17 and S. 115—Amendment of pleading 

introducing a new case — Suit for arrears of rent— 
Defendant never trying to have standard rent fired 
until the suit—No payment made for years—Even at 
the time of making some payments the defendant 
failing to state that the payment is on account— 
Defendant’s claim to recover payments made in 
excess of the standard rent also barred—Ameadraent 
of written statement to the effect that the payments 
made towards rent are kept in suspense and not yet 
appropriated by the plaintiff cannot be allowed at 
the stage of revision after 0 years. (1965) 67 Bom 
{ *52=1965 Mah L J 537=1 L R (1965) Bom 783 

——0. 6 , B. 17, S. 151 — Power of Court to take 
notice of subsequent events — In order to shorten 
litigation and do complete justice between parties 
Court can take notice of subsequent events. See Civil 
P. C. (5 of 1908), S. 151. A 1 R I960 Cal 278. 

r”*0. 0, R.17,0. 23, R. 1 — Suit against joint tort- 
feasors—Withdrawal against some is permissible- 
change of relief affecting nature of suit and jurisdic¬ 
tion of Court — Cannot be allowed without formal 
amendment^SeeCivi 1 P. C. (5 of 1908), O. 23, R. 1. 

—0. 0, R. 17—(Contract Aot (1872), S. 65)-Cause 

°^,i Un ^? r u 05 °* ^ QtractAc t caanot exist 
Z lth cause of QC “ oa und « the con- 

1858 Cai e i38 See Coatraot Act ( 1872 >. $• 85. A I R 
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—O. 6 , R. 17 — Suit for specific performance of 
contract — Amendment converting suit into one for 
damages for breach of contract — Whether can be 
allowed—The amendment is permissible since it does 
not amount to altering the cause of action or the 
nature of the suit. A I R 1952 Cal 78. 

——O. 6 , R. 17 — Duty of Court — Fundamental 
principle. 

As a fundamental principle the law strongly 
favours an amendment where it is necessary in the 
ends of justice. The making of amendments is not 
really a matter of power of a Court but its duly. See 
Civil P. C. (5 of 1908), O. 0, R. 2. AIR 1951 Cal 262. 

-0. 6 , R. 17—Material irregularity — Breach of— 

Revision lies. See Civil P. C. (5 of 1908), S. 115. 
A I R 1963 Guj 195. 

-O. 6 . R. 17, O. 1, R. 10—Suit against wrong per¬ 
son— Fr< sh summons to right defendant — Case is of 
substitution a jd suit is barred if out of time at time 
of substitution. See Civil P. C. (5 of 1908), O. 1, 
R. 10. AIR 1958 J & K 20. 


The discretion of the appellate Court allowing 
amendment should not be interfered with in revision. 
See Civil P. C. (5 of 1908), S. 115. AIR 1951 Mad 
668 . 

——O. 6 , R. 17 — Procedure — Reply affidavit con¬ 
taining allegations not mentioned in affidavit filed in 
support of writ petition — Opportunity not given to 
opposite party to counter fresh allegations — Fresh 
allegations cannot be taken into consideration in 
proceedings under Art. 220. See Constitution of 
India, Art. 220. (1965) 2 Mys L J 404 (DB). 

-O. 6 . R. 17 — (Representation of the People Act 

(1951), S. 83). 

Election Tribunal’s power to allow amendment of 
election petition sent to it by Election Commission. 
See Representation of the People Act (1951), S. 83. 
A I R 1954 Mys 102. 

-O. 6 , R. 17 — Amendment can be allowed at any 

stage—Lower Court properly exercising jurisdiction 
in allowing amendment — No interference by appel¬ 
late Court. A I R 1954 Nag 65. 


-O. 6, R. 17 — Revision against interlocutory 

orders. 

An order refusing to allow amendment of plaint 
though interlocutory in nature is a case decided 
within the meaning of S. 115 and is open to revision. 
Meaning of "case decided” discussed. See Civil P. C. 
(5 of 1908;, S. 115. A I R 1954 J k K 26. 

-O. 6 , R. 17, O. 9, R. 13 and S. 11 — Ex parte 

decree—Non-service of summons not found sufficient 
to prove fraud — Suit to set aside decree — Merits of 
previous suit may be gone into to see if there was 
fraud. See Partnership Act (1932), S. 42. A I R 1960 
Ker 38. 

-O. 6 , R. 17 — Amendment introducing new case 

in written statement — It will not be allowed if it is 
unjust to the opposite side or it will have the effect 
of displacing plaintiff’s suit. AIR 1955 N1) C 
(Madh Bha) 4884. 

-O. 6 , R. 17 — Defendant allowed to add facta 

probaDtia— Plaintiff, if prejudiced. 

Plaintiff cannot be said to be prejudiced in any 
way. A I R 1955 N U C (Madh Bha) 3390. 

-O. 6 , R. 17 — Promissory note—Suit on original 

consideration. 

Where there is a pre-existiDg debt or liability and a 
promissory note is passed in respect of it, a plaintiff 
suing upon it can fall back on the original considera¬ 
tion, if the promissory note becomes inadmissible in 
evidence for want of proper stamp. AIR 1952 
Madh B 45. 

_O. 6 , R. 17—Election petition—Amendment. 

The plain language of O. 0, R. 17 does not permit 
a new charge to be added by way of an amendment. 
See Municipalities — Madras District Municipalities 
Act (5 of 1920), S. 303. A I R 1956 Mad 105. 

_O. 6 , R. 17 —Valuation for purposes of court-fee 

—Valuation for appeal — Amendment of plaint. See 
Court-fees Act (1870), S. 7 (4) (b). AIR 1955 Mad 

682 . 

-O. 0, R. 17, O. 41, R. 25 and S. 107 - Powers of 

appellateCourt-Remand for amendment of pleadings 

aDd taking additional evidence. See Civil P. C. (5 of 
1908), S. 107. A I R 1955 Mad 542. 

_ O 6 B. 17, Ss. 115 and 35 — Conditional order 

for amendment on payment of costs to opposite party 
-Order of amendment itself susceptible to revision- 
High Court can interfere with the order for payment 
of costs and increase the amount. See Civil P. C. (5 
of 1908), S. 115. AIR 1953 Mad 12. 

_ O. 6 , R. 17 — Order allowing amendment — 

Revision. 


-O. 6 , R. 17—Amendment at late stage. 

If the point is material, the party ought to be 
allowed to urge it. If the application for amendment 
is late the party may be saddled with costs. AIR 
1951 Nag 412. 

—-O. 6 , R. 17—Written statement—Amendment. 

Amendment involving taking of fresh evidence on 
both sides and ignoring evidence already recorded 
not allowed. AIR 1953 Orissa 315. 

-O. 0. R. 17 and O. 1, R. 10—Remote reversioner 

cannot challenge when nearer is living unless there 
is collusion—Collusion has to be alleged in plaint— 
Fact of existence of nearer reversioner deliberately 
suppressed — Prayer for amendment seeking to im¬ 
plead nearer reversioner not granted — Suit without 
impleading him held could not proceed — See Hindu 
Law—Alienation. AIR 1953 Orissa 39. 

-O. 6 , R. 17(Punj)—Amendment of writ petition— 

Application for not quoting verbatim words of amend¬ 
ments sought as required by O. 0, R. 17, Civil P. C., 
as amended by Punjab — Amended copy of writ peti¬ 
tion filed along with application for amendment and 
advance copy of same served on opposite party — 
Application though not in strict compliance with 
O. 0, R. 17 allowed — See Constitution of India. 
Art. 220. 1965 Pun L R (Sup) 703. 

_O. 6 , R. 17 — (Representation of the People Act 

(1951), Ss. 90, 92,123 ( 1 ))-Pleading-Corrupt prac- 
tice—Bribery—Allegation of actual payment in elec¬ 
tion petition - Petitioner cannot be allowed to prove 
mere attempt to bribe — See Representation of the 
People Act (1951), S. 90. AIR 1960 Punj 614. 

—O 6 , B. 17 — Amendment based on subsequent 
event — Amendment seeking to give exclusive juris¬ 
diction—Held, that in the circumstances the amend¬ 
ment should be allowed. AIR 1952 Punj 266. 

_O. 6 . R. 17 — Revision against order under 0.1, 

R. 10 (2) of trial Court impleading party — Revision 
dismissed — Petitioner requesting leave to amend 
plaint consequent upon new circumstances arising 
from addition of new party - Question whether am¬ 
endment should be allowed and the nature of amend¬ 
ment held should be left lor trial Court to decide. 

AIR 1951 Punj 352. 

_O. 6 , R. 17-Party guilty of suppressio veri. 

Where the party making an application is guilty of 
suppressio veri in making the application the applica¬ 
tion is liable to be dismissed on that ground. AIK 
1951 Punj 227. 

_O. 6 , R. 17 — (Companies Act (7 of 1913), S. 1 /» 

(a))—Company in liquidation — Liquidator s power 
to sue-Claim petition ought to be made in the name 
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and on behalf of the company and not in the name 
of the liquidators — See Companies Act (1913;, 
S. 179 (a). AIR 1951 Punj 144. 

—0. 6 , B. 17, O. 41, B. 23, O. 43, R. 1 (w) and 
S, 151 — Order of remand made under inherent 
powers — Appeal—It is not appelable under O. 43, 

R. I (w). See Civil Procedure Code (5 of 1908), 

S. 151. AIR 1955 NUC (Raj) 4047. 

——O. 6 , B. 17 and O. 7, R. 10 — No Jurisdiction- 
Court not to allow amendment — Plaint to be return¬ 
ed. AIR 1955 NUC (Raj) 1133. 

-0. 6 , R. 17—Amendment of plaint — Meaning of 

relation back—Amendment subject to condition rela¬ 
ting to limitation. AIR 1955 NUC (Trav-Co) 5430. 

■—P 6 , R. 17—Application for amendment—Speci¬ 
fication of amendment — The application must state 
precisely the specific words, clauses or sentences to 
be added or deleted. A I R 1955 NUC (Trav*Co) 
1065. 

--—0. 0, R. 17 and S. 115 — Case decided — Order 
allowing amendment of plaint 7 — Revision — Amend¬ 
ment necessary for avoiding:mu!tiplicity of suits—See 
Civil Procedure Code (5 of 1908), S. 115. AIR 1955 
Tripura 27. 

“0, 0, Rr. 18, 17 — How amendments should be 
made — See Civil Procedure Code (5 of 1908), 0. 6 , 
R. 17. AIR 1959 Manipur 9. 

0. 0, R. 17 and S. 115 — Order refusing to allow 
amendment of plaint—Revision. 

The order will not be interfered with in revision— 
Proeatow (5 of 1908), S. 115. A I B 
iy &5 NUC (Ajmer) 4403. 

“C. 0, R. 18 — Time granted for incorporating 
amendment in plaint can be extended in proper cases 
(Lourt, held had properly and Judicially exercised 
jurisdiction in granting extension.) AIR 1954 Nag 65. 

® 7.> B. 1—Maxims—Ex turpi causa non oritur 

actio—Applicability — Illegality trivial-Plaintiff not 
required to rest his case on snch illegality — Defen¬ 
dant Dot to be allowed to take advantage of that 

F ‘ °; Rt No ‘ 273 of 1940 D/-18.3. 
SC213 Reversed " See under Maxims. AIR I960 

T&'k 7 aD L 9. 9 — Suit for possession of 
land 7 T.C lv, I Court has no Jurisdiction to decide suit 

r , . ona ‘ P rfl y er for injunction cannot confer 
jurisdiction on civil Court—See Tenancy Laws—U. P 
zamindari Abolition and Land Reforms Act (1951)] 

=«R19M A1| A 387 J 549 = 1965 "* W R (HC » 474 

—0. 7, R 1, ci (e) — Notice under S. 80, is valid if 
^use of ac ion is sufficiently stated in the notice. See 

S Al'l 333 1908 ' S ‘ 8 °‘ ILR (1965) 8 A,i 127 =AIR 

—0. 7, R. J — U. P. Disciplinary Proceedings (Ad. 
m mstrahve Tribunal) Rules, 1947, R.4(l)(b)and 
la) — Averments in the charge-sheet attracting the 
above rules-Reference to Tribunal valid and Tribu- 
SJ* ha ? Jurisdiction to go into the matter — Jurisdic- 
tion of Court or Tribunal depends on the averments 
iu the plaint or concerned document and not on the 
decision reached after enquiry—Single Judge’s decl. 
sion Reversed — See U. P. Disciplinary Proceedings 

uR(S; i rAu« 2 . na,) Rnles ' 1947 '"■ 4 u) tb »- 

•^0.7, R. I—Forum of appeal-Value of lubjecl- 

fteirttsasa *-«»»« 


-0. 7, R. 1—Jurisdiction of Tribunal—The person 

who seeks from a Tribunal an adjudication of a dis¬ 
pute must prove that the Tribunal has jurisdiction ta 
entertain the proceeding in which the dispute is 
raised — See Railways Act (1890), S. 135 (2). AIR 
1900 Bom 141. 

-O. 7, R. 1 — Court-fee and jurisdiction — The 

plaintiffs cannot by merely so drafting their prayers 
as to exclude or include ’.reliefs, confer on the Court 
jurisdiction to try the suit—See Court*fees Act (1870), 
S. 7 (iv). AIR 1950 Bom 649. 

——O. 7, R. 1 — Remote reversioner’s suit to declare 
widow’s gift invalid—Contents of plaint. 

Nearest reversioner herself being donee from 
widow is precluded fromrcballenging validity of gift. 
Remote reversioner is entitled to challenge validity 
of same. 

It is sufficient if he avers in plaint the factum 
of gift and need not set out any further circumstance 
to show how be being a remote reversioner is entitled' 
to sue. See Hindu Law — Reversioner. AIR 195& 
Him-Pra 73. 

-O. 7, R. 1—Income-tax arrears due from father- 

issue of certificate under S. 40 (2), Income-tax Act — 
Suit by sona for declaration that their interests in 
joint family properties were not bound on the 
ground that debt was avyaharika debt— Suit is not 
premature — Sons are not bound to wait till a date 
for sale was fixed or the sale actually^took place. AIR 
1959 Mad 71. 

• —O. 7. Rr. 1, 10, 11 and O. 8, R. 5 - Forum of 
appeal — Suit for partition valued at Rs. 5,000/. — 
Final decree — Appeal from, filed directly to High- 
Court on allegation that valuation of suit exceeds 
Rs. 5000/- — Maintainability — High Court if can 
direct enquiry to ascertain real valuation for purpose 
of admitting appeal. See Civil P. C. (5 of 1908), S. 96. 
AIR 1958 Pat 430 (FB). 

-O. 7, R. 1—(Court-fees Act (1870), S. 7) - Valua - 

tion of suit for purposes o! court-fees — Considera¬ 
tions stated. See Court-fees Act (1870), S. 7. AIR 
19 d 2 Pat 330. 

~—O. 7, R. 1—Application under S. 13 of Displaced 
Persons (Debts Adjustment) Act (1951) - Allegation 
that cause of action arose in place now in Pakistan— 
Application of maxim secundum allegata et probata. 
See Debt Laws — Displaced Persons (Debts Adjust¬ 
ment) Act (1951), S. 13. AIR 1958 Punj 361. 

——0. 7, R. 1 — “Amount of money to be pa’d” — 

fc U A e ^ A T> ct ,i l870) ’ S 7)> See Civil P.C. 15 of 
1908), O. 20, R. 10. AIR 1955 NUC (Raj) 758. 

-O. 7, R. 2— Vague averment in plaint — Cogniz¬ 
ance of suit by civil Court barred. See Co-operative 
“ Co-operative Societies Act (2 of 1912), 
S. 43 (b). AIR 1901 Ker 258. 

9< 7, H. 5; 0.1, B, 8 — Manager — Proceedings 
even in execution against manager bind joint family 
including minor members - Acts and omissions of 
manager both are binding. See Hindu Law - Joint 
family. AIR 1953 Mad 822. 

-O. 7, R. 0 — Decree for resumption of lakheraf 

gra c l T7 I l creales relationship of landlord and tenant 
— Suit for assessment of rent brought more than 
12 years alter such decree—Proof required of plaintiff 
to save bar of limitation. See Bengal Land Revenue 

S 30. S A?B WsYS? 1M ’ RegU ' aM ° n 12 0f «»». 

—°. 7, R. 6—(Limitation Act (1908), S. 14)-Plaint 

f n r «E“Station to proper Court represent¬ 
ed after limitation — Plaint not showing ground for 
exemption from limitation under S. 14, Limitation 
Act-Court can give benefit of S. 14, Limitation Act” 

s. 14. h AU?MSe a M;dh Bh. A =* (1908). 
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- O. t, R. 6 and O. 6 , R. 2 — Plea of waiver must 
be properly pleaded and proved. See Civil P. C. 
(5 of 1908). 0. 6 , R. 2. AIR 1955 Raj 188. 

-0.7, B. 7, 0.41, Br. 27, 33 — (Companies Act 

(1 of 1950), Ss. 82, 536)—Transfer of shares — Effect 
of— Right to dividend — Winding up — Transfer of 
assets by liquidators for cash and shares in another 
company— Sanction by Court—Discretion. See Com- 
panies Act (1956), S. 82. AIR 1956 S C 655. 

—0. 7, R. 7 and S. 9— Jurisdiction of civil Court- 
Void mortgage—Mortgagor’s right to recover posses¬ 
sion on payment of money received — Question of 
limitation if arises. See T. P. Act (1882), S. 00. AIR 
1956 All 639. 

-0. 7, R. 7, O. 6 , R. 17— Suit for possession based 

on exclusive title — Decree lor partition, if can be 
granted — Amendment seeking alternative relief of 
partition—Whether can be allowed. AIR 1963 Andh- 
Pra 78. 


-0. 7, R. 7 and O. 6 , R. 17 — Power of Court to 

take notice of subsequent events — Fresh cause of 
action arising pending suit — Amendment of plaint 
seeking alternative ground of relief— AIR 1926 Mad 
594, held no longer good law. See Civil P. C. (5 of 
190S), O. 0, R. 17. AIR 1959 Andh-Pra 9. 

-O. 7. R. 7 and O. 6 , R, 2—Customary right — Not 

specifically pleaded in plaint — But sufficient facts to 
form foundation of a customary right stated in plaint 
—Customary right could he decreed by Court. See 
Civil P. C. ('5 of 190S), O. 6 , R. 2. AIR 1956 Andhra 
235. 

-O. 7, R. 7—Events happening after suit — Inter¬ 
vening circumstances not effecting any alteration in 
rights of parties as they existed at the commence¬ 
ment of the suit — Court need not mould its decree 
according to circumstances prevailing at the time of 
its passing. AIR 1967 Bom 250.) 


-O. 7, R. 7 — Court-fee and jurisdiction — (Suits 

Valuation Act (1S87), S. 8). 

The plaintiffs cannot by merely so drafting their 
prayers as to exclude or include reliefs, confer on 
the Court jurisdiction to try the suit. See Court-fees 
Act (1870), S. 7 (iv). AIR 1956 Bom 649. 

-0.7, R. 7 and 0.8, R. 8 — Events happening 

after suit — Statement of case to TIigh Court — New 
aspect of law arising subsequent to such statement— 
High Court justified in deciding the question in the 
light of new law provided under new facts need 
investigation. AIR 1967 Cal 33S. 

-O. 7, R. 7, O. 6, R, 2 and S. 80 - Suit against 

Union of India solely on basis ot contract and on 
allegation of failure of consideration— Plea for relief 
under S. 65, Contract Act — Whether can be raised 
by plaintiff — Plea whether introduces fresh cause of 
action —S. 80 whether operates as bar. See Civil P. C. 
(5 of 1908), S. 80. AIR 1959 Cal 585. 

-O. 7, R. 7, S. 2 (2) - (Hindu Succession Act, 

S. 14)—Retrospective operation - Preliminary decree 
in partition suit, passed before Act, giving Hindu 
widow limited estate —Effect of S. 14, Hindu Succes- 
Act (1956) coming into force — Subsequent events — 
Change of law between preliminary an i ( ' i ' laa i ‘ r ; ec , ( n e . s ' 
See Hindu Succession Act (1956), S. 14. AIR -1958 
Cal 472. 

_0. 7, F. 7 — Road accident by lorry driver, 

defendant knocking dowD plaintiff, a lad of 0 y 0ars > 
try ing to cross road—Driver of lorry found negligent 
and liable -No specific pleading is necessary _ }o [ 

general damages. See T ?J*~ J 9 , 7 *' er L J 
1112=1965 Ker L T 1I72=AIR 1966 ker 172. 

_O. 7, R. 7 — (C. P. and Berar Municipalities Act 

(1922), S’. 48)—Suit for perpetual injunction — Claim 
for refund of Octroi duty added subsequently — 
Notice — There is no inhibition preventing the Court 


from allowing the plaintiff to claim any other relief 
which arises as a result of subsequent events. See 
Municipalities — C. P. and Berar Municipalities Act 
(1922', :S. 48. 1958 M P L J 84 = 1958 M P C 106= 
1958 Jab L J 243. 

© —“0» R* 7—Court can while'disposing of peti¬ 
tion ’take notice of subsequent events by which 
grounds have ceased to exist. See Presidency Towds 
Insolvency Act (1909), ; S. 9(e). AIR 1963 Mad 217 
(FB). 


-0. 7, R. 7 — Events happening after suit — Court 

can take notice. AIR 1954 Mad 381. 

-O. 7, R. 7 - SDecific Relief Act (1877), S. 19 - 

Decree for specific performance and damages, in 
absence of claim for damages — Propriety of. See 
Specific Relief Act (1877), S. 19. AIR 1951 Mad 282. 

-0. 7, R. 7; O. 41, R. 23; O. 43, R. 1 (u) and S. 115 

— Suit for ejectment and arrears of rent on basis of 
tenancy — Decree — Appellate Court remanding case 
for fresh disposal with a direction to frame issue on 
question of title and to allow the plaintiff to amend 
plaint accordingly — Order of remand falls under 
O. 41, R. 23 and is appealable — Order of remand 
held was wrong and appellate Court had acted with 
material irregularity in exercise of jurisdiction. See 
Civil P. C. (5 of 1908), S. 115. AIR 1960 Manipur 54. 


-0. 7, R. 7 — Suit for exclusive possession. 

The suit can be turned into one for partition and 
possession of such share as may be determined to 
belong to the plaintiff, if the defendants contend or 
it is found that the plaintiff is not entitled to the 
whole but only to a part. AIR 1952 Nag 202. 

-0. 7, R. 7 — Hindu Married Women’s Right to 

Separate Residence and Maintenance Act (1940), Ss. 2 
( 6 ), 2 (4) — Suit for maintenance by wife on specific 
ground under S. 2 (0) — Cannot take alternative 
ground under S. 2 (4) — Second marriage by husband 
proved — Wife held entitled to maintenance as 
general relief. See Hindu Married Women’s Right to 
Separate Residence and Maintenance Act (1940), S. 2 
(0). AIR 1964 Orissa 75. 

-0 7, P. 7 and O. 8 . R. 8 - Events happening 

after suit-Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (1940), S. 2 (4). AIR 
1957 Orissa 199. 

-O. 7, K. 7 — Suit for ejectment without obtaining 

permission to sue under S. 13 of Orissa House Rent 
Control Act (1947)-Amendment to S. 13 introduced 
pending appeal — Effect of amendment — Appsllate 
Court can take note of change of law. See Houses 
and Rents — Orissa House Rent Control Act (5 ot 
1947), S. 13. AIR 1956 Orissa 175. 

- O. 7, R. 7; O 6 , R. 2 — Claim suit under O. 21, 

R. 03 by daughters that attached property belonged 
to mother and not father - Defence of benami — 
Plea of advancement can be taken by plaintiff It is 
not a mere alternative case. See Civil P. C. (5 ot 
1908), O. 0, R. 2. AIR 1951 Orissa 22. 

_0. 7, R. 7 — False imprisonment — General and 

special damages — Pleading and proof. 

Plaintiff need not plead and prove general damage 
but he has to plead and prove special damage, bee 
Torts — Damages. AIR 1959 Pat 490. 

_O. 7, R. 7 and S. 151 — Subsequent legislation. 

The Courts are not prevented from granting relief 
on the basis of a subsequent legislation of which they 
can take notice for this purpose, especially when it 
is likely to shorten litigation and do complete Justice 
between the parties. See Civil P. C. (5 of 1908), 

S. 151. AIR 1958 Pat 613. 

_O. 7, R. 7 - Relief under S. 37, Partnership Act 

(1932), without specific claim in plaint. 
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The Court has Jurisdiction to grant relief. See 
Partnership Act (L932), S. 37. AIR 1954 Pat 53. 

-0. 7, R. 7, 0. 20, R. 12; 0. 2, Rr. 2 and 4 - Right 

to apply for ascertainment of future mesne protits, 
when arises. See Civil P. C. (5 of 1908), 0. 20, R. 12. 
AIR 1953 Pat 289. 

-O. 7, R. 7 — Rent suit — Produce rent claimed — 

Commutation proceedings under S. 40 of Bihar Ten¬ 
ancy Act (8 of 1885), decided pending suit — Decree 
in rent suit held could be passed on basis of com¬ 
mutation proceedings especially when it was not 
challenged. See Tenancy Laws — Bihar Tenancy Act 
<8 of 1885), S. 40. AIR 1952 Pat 454. 


ed. See Civil P. C. (5 of 1908), S. 20. AIR 1955 AH 
669. 

-O. 7, R. 10— Limitation Act (1908), S. 14 — Due 
diligence—(Indian Independence (Rights, Properties 
and Liabilities) Order (L947), Cls. 8 and 12). 

Loss or non-delivery of consignment — Suit at 
Chittagong—Plaint returned to India, without giving 
any reasons as required under O. 7, R. 10 (2) — The 
suit before the Chittagong Court was perfectly good 
suit and there was no justification for filing same suit 
on same cause of action at Calcutta and the same was 
barred by limitation. See Limitation Act (1903), S.14. 
AIR 1955 NUC (Cal) 2893. 


-0.7, R. 7; O. 2, R. 2 — Failure to claim parti¬ 
cular relief — Effect — (Specific Relief Act (1877), 
S. 42). 

In a suit for declaration not hit by the provisions 
of S. 42, Specific Relief Act, if the plaintiff omits to 
claim all the further reliefs which he might have 
asked for will not affect the maintainability of the 
suit. See Civil P. C. (5 of 1908), O. 2, R. 2. AIR 1951 
Pat 556. 

—O. 7, R. 7 and O. 0, R, 2 — Suit for ejectment of 
tenant — Relationship of landlord and tenant not 
■established—Ejectment decree on basis of title — The 
Court has discretion under 0. 7, R. (7 to grant an 
equitable relief of ejectment on the basis of title. AIR 

1951 Pat 550. 

——0. 7, R. 7 — (Registration Act (1908), Ss. 17 & 
49) “ Unregistered mortgage — Sait for redemption 
“Kina of decree which can be passed — A decree for 
possession can be passed in plaintiff’s favour, if he 
has proved his title to the mortgaged property inde- 

JK5St n, J y the mo rtg a ge. See Registration Act 
(1908), S. 17. AIR 1951 Pepsu 109. 

““0. 7, R. 7 — Application to determine standard 
T Tenant leaving premises before determination 

— Effect. 

The fact that the tenant ceased to occupy the pre¬ 
mises in dispute does not render his interest in the 
determination merely academic. See Houses and Rents 

rm D i9 h se pit ss: Reot Contro1 Act ii952 >' s - 8 <*>• 

"“0. 7, R 7 and O. 41, R. 33 — Subsequent events 

— Power of appellate Court. 

A Court of Appeal can take into consideration sub¬ 
sequent events which have come into existence after 

1952 Punj 407 theSUit ^ bef ° r0 the appeal ‘ AIR 

——0. 7, R. 7 and O. 6, R. 2 — Construction of plead* 
lags — Suit on basis of promissory -note — Relief on 

l® a ® ca “ be given. See Civil P. C. (5 of 
1908), 0. 6, R. 2. AIR 1955 S*u 74. 

7 » 7 and S. 9 — Decree giving present 

JS 6 "’ 1 d6Cte0 t as ', he e5eot of B ,v ‘ n 8 Preseat 
relief, the power to make it will be governed bv the 

general provisions of S. 9 and 0. 7, R. 7, Civil P C 
Tripura 6 ^ 0 ACt (187?) ’ S * 42> AIR 1957 

^n b6 AT B fr K d Gu S r79 CiVil P ‘ C (5 ° f 19 ° 8 >’ O- “ 

w R *JS' 2 ? — Debtor to seek creditor 
Applicability of rule — Suit by princioal for 
accounts against agent - Place of suit - Return of 

tJ h ,!i?i rinoip ! 0 tha ! the debtorshall seek his credi- 
a PPiy only where the place of payment 

£25 °k b ? lDterred or ** to be fpund in the*con- 
ract but payment under the contract Is contemplate 


-O. 7, R. 10 — Jurisdiction of Court inferior to 

District Court 

The proper course for the plaintiff would be to 
amend the plaint so as to restrict himself to reliefs 
which he might properly ask for in a passing-off 
action. See Hyderabad Trade Marks Act, S. 19. AIR 
1956 Hyd 177. 

-O. 7, R. 10 and S. 9 — Suit for sale of boat under 

pledge. 

The only order the -Court could pass is to return 
the plaint to the plaintiff and direct him to present 
it to the proper Court. See J. and K. Restitution of 
Mortgage Properties Act (2006), S. 4. AIR 1955 NUC 
(J and K) 27. 

—-O. 7 R. 10 — Suit for dissolution of partnership 
and accounts—Mode of valuation—Power of Court to 
correct valuation put by plaintiff. See Court-fees Act 
(1870), S. 7 (iv) (f). AIR 1956 Nag 195. 

® -O. 7, Rr. 10, 11, 1 and 0 8, B, 5— Forum of 

appeal—Suit for partition valued at Rs. 5,000/--Final 
decree—Appeal from, filed directly to High Court on 
allegation that valuation of suit exceeds Rs. 5,000/.— 
Maintainability—High Court if can direct enquiry to 
asceitain real valuation lor purpose of admitting 
JPPwj- See Civil P. C. (5 of 1908), S. 90. A 1 B 1958 

tftt 4JU (rB) a 

"77*9;Z* R * * 9 Bombay Municipal Boroughs Act 
U8 of 1925), S. 132)—Bombay MunicipalBoroughsiAct 
made applicable to area where suit is pending—Court 
can take cognizance of law as it stands at time of 
decision of suit. See Municipalities—Bombay Munici¬ 
pal Boroughs Act (18 of 1925), S. 132. A 1R 1953 

u&U 

——O. 7, B. 10 and O. 0, B, 17 — Amendment taking 
suit out of jurisdiction — Amendment allowed and 
plaint returned for presentation to proper Court — 

£ r ?£ c D ® d “ r ® ad opted was correct. See Civil P. a 
(5 of 1908), O. 6, R. 17. AIR 1955 Tripuia 29, 

d 9 * }i aad S. 2 (2) — (Representation of the 
People Act (1951), Ss. 90 (3), 98 and 116-A) - Elec- 

tion petition dismissed after striking oil grounds as 
being vague—Appeal -Maintainability.; 

The appeal was maintainable. See Representation of 
the People Act (1951), S. 90 (3). AJR 1958 All 596. 

—0.7, R 11—Election petition-Disposal of—Pro- 
eedure-It is perhaps permissible to reject an election 
petition under O. 7, R. 11. See Panchayats — U P 

(HcfllO* ^ RUl0S (194?)> R * 25 (1, ‘ 195S W R 

^~9 c 7, R 11 a ? d S * 151 ~~ Order rejecting plaint 
for deficiency of stamps when can be recalled and 
reconsidered. See Civil P. C. (1908). S. 151. AIR 1957 

rrr 11 .» s «* 10 7 ( 2 ), 2 ( 2 ), 104 ( 2 ) — civil 

Misc. appeal rejected as incompetent—Order amounts 

*»*- s&stsa; assa Stss 
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ment of plaint — Application should not be thrown 
out “in limine” or its consideration postponed — The 
real question is one of propriety of allowing the same 
in exercise of Courts’ jurisdiction. See Civil P. C. 
(5 of 1908), O. 6, R. 17. AIR 1955 NUC (Cal) 2929. 

—-O. 7. R. 11 (a); O 6, R. 6 — Notice of dishonour 
of cheque is a part of cause of action and not a con¬ 
dition precedent. See Civil P. C. (5 of 1908), 0. 0, 
R. 6. AIR 1951 Cal 262. 


—O. 7, R. 11—Object of. 

The object of O. 7, R. 11 to is prevent another suit 
filed on the same cause of action from being barred. 
AIR 1951 Cal 262. 


-O 7, R 11 (a» and O. 6, R. 17—0. 7, R. 1!, does 

not take away power to amend plaints when it disclo¬ 
ses no cause of action. See. Civil P. C. (5 of 1908), 
O. 0, R. 17. AIR 1951 Cal 262. 

-O. 7, R. 11 (c); O. 7, R. 13 'and Ss. 149.151 - 

Plaint refected under 0.7, R. 11 (c) — Restoration 
under inherent powers. See Civil P. C. (5 of 1908), 
S. 149. AIR 1959 Ker 406, 

—O. 7. R. 11 — Pending suit—Plaint insufficiency 
stamped—Deficiency ordered to be made good — Pri¬ 
vate reference to arbitration—Plant rejected — Award 
held not invalid. See Arbitration Act (1940), S. 21. 
AIR 1955 NUC (Madh Bha) 29. 

-O. 7, R. 11; Ss. 115, 149 — Application for leave 

to sue in forma pauperis — Leave refused but time 
granted for payment of Court-fee — Court-fee not 
paid—Petition rejected—Remedy is by way of appeal. 
See Civil P. C. (5 of 1908), S. 115. AIK 1959 Mad 14. 

-O. 7, R. 11 and O. 6, R. 17 — Application for 

amendment—Relief clause sought to be amended but 
not clause stating valuation — Munsiff allowing 
amendment and returning plaint for presentation to 
proper Court — Plaint presented to Sub-Judge with 
second application for amendment — Jurisdiction to 
order consequential amendment and second amend¬ 
ment — O. 6, R. 17 and O. 7, R. 11 give ample power 
to Court in this respect. See Civil P. C. (5 of 1908), 
O. 0, R. 17. AIR 1959 Manipur 9. 


•O. 7, R. 11; O. 33, Rr. 5. 7; Ss. 2 (2), 115-Rejec¬ 
tion of pauper application—Court-fee not paid within 
time as ordered — Rejection of plaint — No revision 
lies but only appeal. See Civil P. C. (5 of 1908), S. 2(2). 
AIR 1960 Mys 140. 

-O. 7, R 11 — Cause of action — Determination of 

—Court to consider plaint and not defence. AIR 1951 
Nag 419. 

-O. 7, R. 11—Suit for declaration with injunction 

—Mode of valuation. See Court-fees Act (1870), 
S. 7 (iv) (c). AIR 1957 Orissa 280. 

-O. 7, R. 11 (c) — Rejection of plaint under O. 7, 

R. 11 (c) — Plaint can be restored under Ss. 151, 148, 
149-Review under O. 7, R. 1 not the only remedy — 
Sections 148, 149 and 151 do not provide for notice 
to other side against restoration — Extension of time 
for filing deficit court-fee — Plaint t0 be faken I s 
validly presented on date it was tiled, bee uivil r. u. 
(1908), S. 151. (1963) ILR 42 Pat 704 (DB). 

_O 7, B. 11 —Question of court-fee raised by 

defendant — Procedure - Duty of Court-Order for 
payment of additional court-fee — Court is not justi¬ 
fied in this case in incorporating in the decree its 
order calling upon the plaintiff to pay additional 
court-fee. See Court-fees Act (1870), S. 0. A I R 1960 
Pat 527. 


_O. 7, R. 11 — (Limitation Act (1908), IS. 14) — 

Plaintiffs filing plaint in right Court - Illegal order 
by Munsiff returning plaint—The plaintiffs cannot be 
prejudiced by such order. See Limitation Act (1908), 
S. 14. AIR 1960 Pat 82. 


• —O. 7, Rr. 11, 10, 1 and O. 8, R. 5 - Forum of 
appeal—Suit for partit : on valued at Rs. 5,000/—Final 
decree — Appeal from, filed directly to High Court 
on allegation that valuation of suit exceeds Rs. 5000/- 
—Maintainability — High Court if can direct enquiry 
to ascertain real valuation for purpose of admitting 
appeal. See Civil P. C. (5 of 1908), S. 90. AIR 1958 
Pat 430 (FB). 

-—O. 7, R. 11 — Order rejecting plaint under for 
non-payment of court-fees — Appeal—Court-fee. See 
Court-fees Act (1870), Sch. 1, Art. l.AIR 1957 Punj 
315. 


-O. 7, R. 11—Application to determine standard 

rent—Tenant leaving premises before determination 
—Effect. 

The fact that the tenant ceased to occupy the 
premises in dispute does not render his interest in 
the determination merely academic. See Houses and 
Rents — Delhi and Ajmer Rent Control Act (1952), 
S. 8 (2). AIR 1950 Punj 190. 


-O. 7, R. 11(c), O 47, R. 1, Ss.2 (2), 90, 151 

and 152 — Rejection of plaint for non-payment of 
court fee—Order amounts to decree—Power of Court 
rejecting plaint—Proper procedure for restoration. 


There is no power left to restore the suit under 
its inherent powers where other remedies are pro¬ 
vided by law. See Civil P. 0. (1908), S. 2 (2). AIR 
1950 Raj 164. 

-O. 7, Rr. 13, 11 and S. 149 — Court-fee paid 

subsequent to date fired — The Court wonld treat it 
as a tresh plaint. See Civil Procedure Code (5 of 
1908), S. 149. AIR 1955 Hyd 150. 

-O. 7. R. 13; O. 7, R. 11 (c) and Ss. 149, 151- 

Plaint rejected under O. 7, R. 11 (c) — Restoration 
under inherent powers. See Civil Procedure Code 
(5 of 1908), S. 149. AIR 1959 Ker 400. 

-O. 7, R. 14 — Scope — Annexures to the plaint 

ought to be treated as part of the plaint. (1905) 67 
Bom L R 352=1965 Mah L J 537=ILR (1965) Bom 
783 (DB). 

-O. 7, Br. 18, 14 and O. 13, Rr. 1 and 2 - Pro¬ 
duction of document not in possession of defendant 
-O. 13, Rr 1 and 2 do not apply — Defendant is 
entitled to require its production before closing his 
evidence. See Civil Procedure Code (5 of 1908), O. /> 
R. 14. AIR 1961 Raj 21. 


—O. 8, Rr. 19, 10 -Applicability—(Quaere). 

Whether the penalty prescribed in O. 8, R. 10 
pplies only to subsequent pleadings mentioned in 
L. 9 having regard to the juxtaposition of the ex- 
ression ‘so required’ in R. 10 or whether it governs 
qually R. 1 ? AIR 1955 NUC (Andhra) 3617. 

—O. 8, R. 1. O. 0, R. 15 (1), O. 2, R. 7 and S. 115 

-Objection regarding misjoinder taken in applica- 
ion — No objection by plaintiff — No question of 
irisdiction is involved. See Civil Procedure Code 
> of 1908), S. 115. AIR 1955 NUC (Madh Bha) 5644. 

—O. 8, B. 1—(Motor Vehicles Act (1939), S. 90 (2)) 
-Suit for compensation for injury sustained in motor 
ccident—Nature and limits of defence that can be 
aised by insurer. See MotDr Vehicles Act (1939), 
. 90 (2). AIR 1955 Punj 187. 

—O. 8, R. 1-First hearing—Meaning. 

The first hearing means the day on which the 
)ourt goes into the pleadings in order to understand 
be contentions of the parties. See Houses and Rents 
-Saurashtra Rent Control Act (22 of 1951), 8.12 (4). 
lIR 1953 Sau 106. 

| —O. 8, R. 2—Extent of revisional powers of High 
kiurt — Error of lower Court on question of law- 
)uestion not related to question of its jurisdiction— 
ligh Court held not justified in interfering with 
inder revisional powers. See Civil P. C. (1908), S. ID* 
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(1985) 2 S C W R 251 = 1965 Mah L J 784 = 1985 
MPLJ 852=1965 SCD 1065= AIR 1966 SC 153. 

0 —O. 8 , R. 2 — Hindu Law — Adoption—Plea of 
estoppel by conduct raised by adoptive son—Rule of 
estoppel applicable to adoption—Setting up different 
case from one in written statement — Held adoptive 
mother was not estopped. See Hindu Law—Adoption. 
AIR 1959 SC 504. 

— 0. 8 , R. 2—Plea not taken — Consideration of— 
Procedure. 

A plea which was not taken up cannot be consi¬ 
dered by Court. See Civil P. C. (5 of 1908), O. 0, R. 2. 
AIR 1955 NUC (Ajmer) 3830. 

-O. 8 , R. 2 — Marriage between parties within 

prohibited degrees of relationship—Validity—Plead¬ 
ing. 

Held, in the circumstances of the case, objection 
should not be allowed and no argument on the point 
ought to be entertained without giving plaintiff 
opportunity to meet new case. See Hindu Law- 
Marriage. ATR 1955 Cal 612. 

-O. 8 , R. 2—Plea of limitation. 

It was necessary for the defendants to take the 
Plea of limitation so as to enable the plaintiff to lead 
the evidence. This plea could not be agitated for the 
hrst time in second appeal. See Tenancy Laws— 

OTC^ciS) 5570 ACt (8 ° f 1885)> S * 184 ‘ AIR 1955 

TtdSo-b 1 — Special defences. 

AIR 19o5 NUC (Him Pra) 1804. 

T 2 and Ss. 100, 101—New pica—Waiver 

ot notice—(Transfer of Property Act (1882), S. 113.) 

Notice given was or was not waived subsequently 
is a question of fact and has to be pleaded speci- 
ncally. It the defendant has not pleaded waiver of 
notice in his written statement he cannot be allowed 
Jo raise the contention in second appeal. See Civil 

;i° C i d DL e ?oii 5of 1908 >* S ‘ 10 °- AIR 1935 NUC 
(Madb Bha) 3010. 

2 “"Defective pleadings and issue —Still 
plaintiff having sufficient notice of fact to be proved 
—Lourt can admit evidence and refuse to entertain 
5 . U ‘ as Ia b . e ' a * c b »« d “Oder s. 69 (2) of Partnership 

AIR I960 OnWlwf “ eiShiP AOt (l932) ' S - 69 (2 >‘ 

~9' 8 ’ R ;. 2 “d Ss. 100,101-New point involving 
mixed question of law and fact cannot be raised in 

nSftjr am“ i9TOP. p .Tia u,e Code (5 ° f i9o8) ’ 

o. e, R. 2. AIR 1955 NUC (TravCo) 1059. 

—O. 8 , Hr. 3, 5 — (Constitution of India, Art. 220) 
—Procedure — Averments :in petition not traversed 

as, iva. “ 

SttftVdK *• 

[Overruled on another point in AIR 1902 SC 1710.] 

~0. 8 , R. 3 — (Evidence Act (1872), Ss 90 ~ 

Srhfffld m0rG tha » n 30 years oId » Production of 

0 ut 2 ?n d pro y os contents but not the exe- 

o Qrt 0 toe original. See Evidence Aot (1872) 

5-90. AIR 1955 NUC (Pat) 2149. K 

n 9’ 8 P ' 4 ® Q d 3—(Railways Act (1890) S 77 \ 

AUU952 & 588 A « 

[Overruled on another point in AIR 1902 SC 1710 1 

stasft; *— “ 
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jurisdiction not traversed—Effect. See Civil Proce¬ 
dure Code (5 of 1908). S. 11. AIR 1961 Cal 92 (FB). 

-O. 8, R. 5 — Admission in written statement — 

Effect. 

A pleading must be taken as a whole or left alone 
altogether. One part cannot be accepted rejecting the 
other. See Evidence Act (1872), S. 58. AIR 1955 Cal 
465. 

—~0. 8, R. 5 — Use of admission — (Evidence Act* 
(18 1 2), S. 17). 

It is not permissible for a party to rely on the first 
half of an admission and exclude the other half, the 
whole statement must be read in evidence. AIR 1955 
NUC {Madh Bha) 2987. 

■—O. 8, R. 5—New plea in revision—Plea that land¬ 
lord had not made out case under Ss. 69 and 70 
Contract Act, cannot be raised for first time — See 
Provincial Small Cause Courts Act (1887), S. 25. AIR 
lyao Mad 55a* 

“— 8 > Br * 5 * 3—(Constitution of India, Art. 220)— 
Procedure-Averments in petition not traversed must 

^t h 226. IO A b IR iSlfc!" C ° nStitU,i0n °' India ' 

TTo?’ 8 ’ n ' 5 a “ ( f atent £ s a ° d Designs Act (1911), 
S *» 29 1 Bu rden of proof — Suit for infringement of 
patent-Patentee must prove that the patent is being 
infringed by resorting to a process patented by him 
- Article seized from defendant and produced in 
Court - Burden to show that the article is same 
which was seized and was alleged to have been pro- 
duced by defendant is On plaintiff - No specific 
denial by defendant for long time-This fact is to be 
taken mto consjderation while considering whether 
the plamtiff has discharged the burden - See Patents 
and Designs Act (1911), S. 29. AIR 1953 Nag 154? 

® S °V 8 ' Br, L 11—Forum of appeal 

7 bu,t f 4 0r Petition valued at Rs. 5,000 - Final 
decree-Appeal from, filed directly to High Court on 

-Maintainability- High Court ff ^n dTreoteng^ 
to ascertain real valuation for purpose of admitting 

A P I& 0 l978 S p^T3MF°BL Ure ( * ° ! 19 ° 8) ’ $ * 90 

Pu°n V j e 352° therW,Se tha ° by admission - A IB 1951 

—O. 8, R 5-Admission in pleadings-Unqualified 

de . fendant Plaintiff's account shows 
, c ^ dlt Glance — Case against defendant is 

uSS “" vSr ,SSwm S " " 

s&gtisz 

Claim for equitable set off — Suit by owner of Dint 
for such claim dismissed by High Court — No appeal 

s.'.TJ’ff • 1 «*■“ i®’1 

gj.fi/ill.S-ffil, “S S?’ i: S J?,> r 

Claims provable against a bankrupt com™™! 

Mutual dealings between company and constitnnnt 

r official liquidator to set ofl amount d u “ to 

P ‘ against claim made by creditor - 

Question of debt being barred by limitation - rZ 

wl^ndh P, 6 a? 8 raPaDieS AOt <1956) ' S ' 529 ‘ A I R 
T, 0 ; 8 ' 8 . 6 aad °- R S-Sot off—Bar of suit, 
from the pKTb? ttwfolX t ? e a1 ^ 
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previous to that in which the enhanced tax was held 
to be illegal'in the suit by the Municipality was not 
barred-See Civil P. C. (1908), O. 2, R. 2. AIR 1957 
Andh Pra 896. 

-O. 8, R. 6 and S. 35 — Solicitor — Solicitor’s lien 

— Costs incurred by. solicitor for his client — His 
rights to recover — Lien and charging order — 
Bombay High Court Original Side Rules, Rule 1079), 
See Solicitor. AIR 1959 Bom 162. 

-O. 8, R. 6 and S 35—Costs—Solicitor’s lien on — 

Enforcement of — Fraud and collusion of parties to 
deprive plaintiff's solicitor of his costs — Solicitor’s 
remedy —The solicitor can proceed against his own 
client for the costs he is entitled to for the work 
done — See Civil Procedure Code (5 of 1908), S. 35. 
AIR 1955 Bom 126. 

-O. 8, R. 6 — Omission to claim set-off — Suit for 

amount of set-off not barred. AIR 1953 Him Pra 11. 
-O. 8, R. 6 — Suit for declaration of title, posses¬ 
sion and mesne profits — Claim by defendant for 
compensation for improvements as a condition of 
decree for possession—Not a set-off or counter claim 
and no court-fee payable on such claim — See Court- 
fees Act (1870), Sch. I, Art. 1. AIR 1901 Mad 527. 

-O. 8, R. 6 — Suit for partition—Some properties 

left out — Application by defendant to include that 
property and adjudicate upon their claim—Court-fees 
paid — Plaintiff cannot be compelled to include this 
property or put forward or meet two totally incon¬ 
sistent cases — See Civil Procedure Code (5 of 1908), 
O'. 6, R. 17. AIR 1955 NUC (Mys) 913. 

_-O, 8, R. 6 — Suit for rent — Plea of adjustment 

and satisfaction—Plea held not set-off — No court-fee 
need be paid — See Court-fees Act (1870), Sch. 1, 
Art. 1. AIR 1956 Pat 199. 

_O. 8, R. 6—Suit and cross-suit — Court-fee pay- 

a bi e _See Court-fees Act (1870), S. 7 (1). AIR 1956 
Punj 214. 

_O. 8, R. 6 — Adjustment and set-off—Difference 

between — Held on facts that what was claimed by 
defendants was adjustment and could be tried by 
Small Cause Court — See Provincial Small Cause 
Courts Act (1887), S. 15. 1965 Raj L W 465 = A I R 
1966 Raj 177. 

_O. 8, R. 8; O. 7, R. 7 — Events happening after 

suit—Statement of case to High Court — New aspect 
of law arising subsequent to such statement — High 
Court justified in deciding the question in the light 
of new law provided under new facts need investi¬ 
gation. AIR 1967 Cal 338. 

_O. 8, Rr. 9,10, 1 —Applicability-(Quaere). 

Whether the penalty prescribed in O. 8, R. 10 ap¬ 
plies only to subsequent pleadings mentioned in R. 9 
having regard to the juxtaposition of the expression 
•‘so required” in R. 10 or whether it governs equally 
r 1 ? — See Civil Procedure Code (5 of 1908), O. 8, 
R. 1. AIR 1955 NUC (Andhra) 3617. 

J—O 8, R. 9 and O. 6,Rr. 7,17-Additional written 
statement by way of amendment of previous state¬ 
ment — ODe defendant raising new ground incon¬ 
sistent with that raised in joint written statement — 
If and when can be allowed — Payment of costs. 

Even though inconsistent with the original joint 
written statement, it could be allowed by way of 
amendment in order to determine the teal oontroversy 
between the parties. See Civil P. C. (1908), O. o, R. 7. 
ILR (1965) Cut 431 = AIR 1966 Orissa 6. 

_O. 8-A, R. 1 (Mad) - Suit by assignee of mort- 

gagce - Defendant mortgagor seeking to implead 
original mortgagee as party-defendant alleging dis¬ 
charge of debt before assignment - Original mort- 
citzee ordered to be impleaded as party-defendant. 
Sef civil P C. (5 of 1908), 0,1, R. 10. AIR 1065 
495. 


——O. 8 -A, R. 2 (Mad) — Application to impleid 
third party — When will be granted. 

Held, that the Court at Madras, where the suit was 
instituted, had no jurisdiction to enquire into the 
claim and therefore the third party could not be 
impleaded. See Civil P. C. (5 of 1908), O. 8 -A, R. 1 
(Mad). AIR 1961 Mad 367. 

-O. 8-4, Rr. 5, 1 and O, 1, R. 10 (2) — Leave of 

Court to issue notice to third party — Whether Court 
has option to add such third party — Striking out of 
party. See Civil P. C.(1908), O. 8 A, R. 1. AIR 1957 
Andh Pra 939. 

-O. 9 (Gen.), O. 9, R. 13 and S. 115 — Revision 

against dismissal of restoration application in default 

— Revision did not lie. See Civil P. C. (5 of 1908),. 
S. 115. AIR 1955 NUC (Ajmer) 4795. 

-O. 9 and S. 151 — Execution dismissed for 

default. 

Where the Court in ignorance of the fact that 
notice of the date of hearing was not actually served’ 
on the decree-holder or his agent dismisses the execu¬ 
tion for default it has inherent jurisdiction to restore 
the aoplication, even though fresh application is 
barred. See Civil P. C. (5 of 1908), S. 151. AIR 1954 
All 98. 

-O. 9 (Gen.) — Stage for rejection of plaint — 

Plaint cannot be rejected after issues have been- 
framed. See Civil P. C. (5 of 1908), O. 7, R. 11. AIR 
1963 Guj 79. 

-O. 9 (Gen.) — Ex parte finding on issue of statu* 

— Finality. 

Section 4, Mysore Agriculturists’ Relief Act (18 of 
1928) does not say that ex parte order based on a 
finding on the preliminary issue as to the status of 
the defendant cannot be reopened under O. 9, R. 9* 
or 13 read with S. 141 of the Code. See Debt Laws— 
Mysore Agriculturists’ Relief Act (18 of 1928). S. 4. 
AIR 1955 NUC (Mys) 1237. 

-O. 9; O. 17, Rr. 2, 3; O. 21, R. 10; O. 2 , R. 2 and 

S. 141 — Procedure in regard to suits — Applicability 
to execution proceedings — Order dismissing applica- 
tion — No default on part of decree-holder - Order 
cannot be upheld. See Civil P. C. (5 of 1908), S. 141. 
AIR 1955 Nag 305. 

-O. 9 (Gen.), O. 9, Rr. 9,13 and S. 151 — ■Appli¬ 
cation under O. 9, R. 13 dismissed for default — 
Restoration. 

Court can under S. 151, restore an application for 
rehearing of the suit. See Civil P. C. (5 of 1908), 
S. 151. AIR 1958 Pat 107. 

_O. 9, Rr. 3, 8 — "First hearing”—Meaning of. 

The date of hearing can also mean a date for which 
the defendant has been summoned and it is not neces¬ 
sary that he should be actually present or should put 
in a written statement. This appears to be the sense 
in which the term is used. See Houses and Rents “ 
Patiala and East Punjab States Union Urban Rent 
Restriction Ordinance (8 of 2006), S. 13 (2), Proviso. 
AIR 1952 Pepsu 174. 

_n q r 4 — Insolvency — Creditor s application 

for annulment of fraudulent transfer - DismLsal in 

default - Subsequent aPP*» c jg°“^J P 
sentative is not barred. AIR 1951 Nag 208. 

m _O 9 Rr 4, 9, 13 and S. 141 - Section 141 

does not make O. 9 applicable to'Proceedings started 
under Rr. 4, 9 and 13. See Civil P. C. (5 ot uuoj, 
S. 141. AIR 1959 Pat 121 (FB). 

_O. 9, R. 4, S. 115 - Order under R. 4 - Revi¬ 
sion against. . . . ,, r _ 


order directing the 
condition precedent 
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R. 4 of the dismissal of his suit under R. 3. See Civil 
P. C. (5 of 1908), S, 115. AIR 1953 Vindh-Pra 10. 

.—0. 9, R. 5 — (Letters Patent (Calcutta), Cl. 15)— 
'‘Judgment” — Summons issued to substituted defen¬ 
dant lost — Re-issue of summons — Order for re¬ 
issue — Appeal. 

The order issuing duplicate writ of summons does 
not amount to judgment and it is found that 0. 9, 

R. 5 is not applicable to the case. See Letters Patent 
(Cal), Cl. 15. AIR 1981 Cal 386. 

—0. 9, Hr. 5 and 2 — Applicability — Where the 
correct address of the defendant is furnished by the 
plaintiff and necessary process fee is paid and sum¬ 
mons is issued to the defendant but is returned un¬ 
served, 0. 9, R. 2 has no applicability. In such a case 
the Court should call upon the plaintiff to furnish 
again (headdress of the defendant and pay the neces¬ 
sary process fee for summoning him. See Civil P. C. 

(5 of 1908), 0. 9, R. 2. AIR 1955 NUC (Madh-Bha) 

3393. 

““0. 9, R. 6 and 0. 17, B. 2 — Suit adjourned for 
final disposal — Defendant absent on date fixed — 

Ex parte decree—Held that the Court rightly decreed 
the suit ex parte. AIR 1951 Ajmer 83 (2). 

—0. 9, Rr. 6,13 and 0.37, R. 4 — Application to 
set aside decree in summary suit when leave to 
defend not given — Provisions applicable — The 
provisions of O. 9, R. 6 do not apply but of 0. 37, 

R. 4 will apply. See Civil P. C. (5 of 1908), 0.37, R. 4. 

AIR 1958 Bom 10. 

■—0. 9, Rr. 6, 8, 9 — Sufficient cause for non- 
appearance — Appearance, meaning of — Physical 
pretence of party engaging a lawyer, after the lawyer 
lets him down, is not appearance within Rr. 6, 8 — 
Appearance of party engaging a lawyer means ap¬ 
pearance with his pleader. 

Where a party is not able to conduct his suit be¬ 
cause his lawyers were not ready for the hearing after 
refusal of adjournment to them by the Court, it is a 
sufficient cause for non-appearance within the mean- 
ing of 0. 9, R. 9, Civil P. C. It is not a case of a 
party pleading the negligence of a lawyer as an 
excuse for its own default but the case of a party 
who has suffered because of the refusal of the 
lawyer or lawyers to conduct the case. 

When a petition for adjournment by a lawyer is 
rejected and he retires from the case, the mere physi¬ 
cal presence of the party in the precints of the Court 
does not constitute an appearance within the meaning 
O. 9, Rr. 6 a nd 8. The word appearance under 
u. 9 has a technical meaning and does not mean 
mere Physical presence. When a party does not want 
tK^?« UCt h S ca , se ln Person but engages a lawyer, 

W® PP i? a ;f nce i of sucb parl > r must be an appearance 
th ough that lawyer when the suit in question is 
called on for hearing. A party who engages a com? 

§!£“!. I •hereafter bo field to be in 

aetault f°r the laches or negligence of that lawyer 

toiirnn^ 6 * r ®[ eclio ® oi *be lawyer’s petition foTad- 

had an eD *’ a , C0ll . ld not be said that th e petitioner 
had appeared in the suit and that accordingly the 

iSwr.? 1 ? der Ar 9 ^nL was , not “attainable. AIR 

SMSg C “ 425 ‘ F °»- 69 MW MMsS 

ETpwtedecrLT (EvidenCC A< * (1872)t S ‘ 114) ~ 

to^ e rJ h i e Jk fend el nt Is , abs °oL it would be open 

ak Courl to t hear tbe evidence of the plaintiff in 

thaf ab ?Jj nce °i* tb c e * ormer > an d make such order as 
that evidence justifies. AIR 1955 NUC (Raj) 4621, under. 

•O. 9, Rr. 7, 8— Amendment of ex parte decree. 


mistake due to accidental slip or inadvertence. See 
Civil P. C. (5 of 1908), S. 151. AIR 1955 Mys 2. 

-0. 9, R. 7—Scope of the rule. 

W’bere an absenting party does not wish to chal¬ 
lenge any orders passed during his absence he need 
not make an application under O. 9, R. 7 and may 
continue to appear and take part in the proceedings 
as a matter of right. AIR 1957 Punj 63. 

-0. 9. R. 7, O. 18, 8. 2; 0. 20, R. 1- “Hearing of 

the suit” — Date on which Commissioner has to file 
report is not date of hearing. See Civil P. C. (5 of 
1908). 0.18, R. 2. AIR 1954 Punj 207. 

-0. 9, R. 7—Suit for eviction — Ex parte proceed¬ 
ings set aside — Defendant put in a position as if he 
had actually appeared on the first day of hearing — 
If arrears of rent paid on that day provision of law 
concerning deposit of money on the first day of 
hearing is satisfied. See Houses and Rents — Delhi 
and Ajmer-Merwara Rent Control Act (1947). 
S. 9 (1) (a). AIR 1953 Punj 247. ' 

——O. 9, Rr. 8, 9—“Sufficient cause.” 

A bona fide mistake by counsel in noting I he date 
of heariDg is a good ground for restoration of a suit 

Sj® c iv‘l P. C. (5 of 1908), O. 9, R. 9. AIR 1955 NUC 
(All) 4166. 

~~0. 9, R. 8 and O. 3, R. 4 — Suit dismissed under 
O. 9, R. 8 — Application for restoration — Necessary 
to file fresh vakalat— Strictly and technically a fresh 
vakalat should be filed when an application for 
restoration of suit dismissed for default for appear¬ 
ance is filed. See Civil P. C. (5 of 1908), O 3, R 4 
AIR 1958 Andh-Pra 652. ’ ** 


in A ^if end ^ ent . c ? n ba a| I°wed if the decree fs not 
to conformity with the judgment or there b any 


•O. 9, Rr. 8, 0 and 0.17, R, 3—Default in appear¬ 
ance — Proceeding ex parte or dismissal in default 
in early hours of day—Not desirable. See Civil P. C 
(5 of 1908), O. 9, R. 6. AIR 1956 Bhopal 26. 

“—?• 9 * R * 8 — Application under Ss. 4 and 46 o£ 
Bombtiy Agricultural Debtor’s Relief Act (28 of 
1947) (as applied to Kutch) — Dismissal for default. 

Apart from the fact that O. 9, R. 8 will not in* 
terms apply to the proceedings as S. 46 of that Act 
is not made applicable to the State of Kutch, appar¬ 
ently an order dismissing an application for default 
is not contemplated. See Debt Laws - Bombay 

ififtjESuSuSr' RElief Act (28 of 1M7) ' s - 4 - 

Vi de 8 c?i S ’- 15a - 153 - A ““ d - 

Amendment can be allowed if the decree is not in 
conformity with the judgment or there is any mistake 
due to accidental slip or inadvertence. See Civil 
P. C. (5 of 1908), S. 151. AIR 1955 Mys 2. 

O. 9, R. 8 and Ss. 141,144 — Proceedings under 
S. 144—Apphcablity of S. 141 and 0 9 H 8 
Civil P. C. (5 of 1908), S. 141. AIR 1953Nagl5 8 3. S 

7 P* 3 and O. 5. R. 2 — Expression “first 

hearing, meaning of. See Houses and Rents— Pepsu 

P r ™ n ,i* eil *-® es * r * c N on Ordinance (8 of 2006 R fr i 
S. 13 (2) (i). AIR 1955 NUC (Pepsu) 4003. ^ 

TZZP'f 8> 9 ’ ^-Sufficient cause for non-appear- 
f Li PPe8ra ?’ meaning of - Physical presence 
P ar ^ engaging a lawyer, after lawyer lets him 

^p^rty^igagii^yiawy^^meaQs' appearance 3 ^^ 

0. 9, R. 9, 0.17, Rr. 2 and 3-Setting aside order 
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O. 17, R. 2 and not under O. 17, R. 3 and it can be 
set aside under O. 9, R. 9. See Civil P. C. (5 of 1908) 
O. 17, Rr. 2 and 3. AIR 1951 Ajmer 47 (2). 

-O. 9, Pr. 9, 8 — Same cause of action — Suit for 

fixation of rent against trespasser — Dismissal in 
default—Second suit is not barred. AIR 1952 All 427. 
-O. 9, E 9 and S. 141 — Application under dis¬ 
missed for default — Another application to restore 
it lies under the rule. (1964) 2 Andh W R 315 = AIR 
1966 Andh Pra-263. 

-O. 9, R. 9, S. 141 — Application to make com¬ 
plaint under S. 195 (1) (b) or (c), Criminal P. C. dis¬ 
missed for default — Setting aside of dismissal. See 
Civil P. C. (5of 1908), S. 141. A I R 1957 Andh-Pra 
898. 

-0. 9, R. 9 — Minor when can be said to have 

been prevented by sufficient cause from appearing in 
suit. AIR 1955 NUC (Andhra) 4818. 

-O. 9, R. 9, O. 17, Rr. 2 and 3—Suit adjourned at 

instance of defendant — On adjourned date plaintiff 
not ready and asking for adjournment — Adjourn¬ 
ment refused and suit dismissed for default — Order 
of dismissal held not under R. 3 but R. 2 — Applica¬ 
tion for restoration held competent. See Civil P. C. 
(5 of 1908), 0.17, R. 2. AIR 1953 Assam 91. 

_O. 9, R. 9 and S. 151— Insolvency proceedings — 

Application falling under S, 4, Provincial Insolvency 
Act, made to Court — Application dismissed for 
default of appearance of applicant — Applicant not 
aware of date of hearing — Neither O. 9, R. 9, nor 
Art. 163, Limitation Act is attracted - Application 
can be restored under S. 151. See Civil P. C. (5 of 
1908), S. 151. AIR 1964 Bom 40. 

_.0. 9, Rr. 9, 8, 6 — Sufficient cause for non-ap¬ 
pearance — Appearance, meaning of — Physical pre¬ 
sence of party engaging a lawyer, after lawyer lets 
him down, is not appearance within Rr. 8 , 8 — Ap- 
pearance of party engaging a lawyer meanslap- 
nearance with his pleader. See Civil P. C. (1908), 
O 9, R 0 69 cal W N 828=AIR i960 Cal 307. 

_o. 9, R. 9; O, 41, R. 19, S. 151- Applicability to 

revision dismissed for default. 

As neither 0.9, R. 9 nor 0.41, R.19 applies to 
application for restoration of a revision petition dis- 
missed for default, it can be restored by a Court in 
the exercise of the inherent jurisdiction u °£er S.151. 
See Civil p! C <5 of 1908), S. 151. AIR 1953 H.m- 

Pra 102. 

0 9 R 9 and S. 151 - Application to restore 
suit dismissed for default - Another application to 
-estore the first application — Court has power under 
S. 151 to restore second app 1 icat i on - No appe a 1 ^le 
under O. 43. R- 1 (c). See Civil P. C. (5 of 1908), 

S 151. AIR 1963 J and K 12. 

_o 9 H 9,0.17. R. 3 and S. 151 —Suit dismissed for 
, -1 u 0 Af nlaintiff to deposit guardian’s fee for minor 
* a, J ur ® fnoresence of other defendants -There is 
de 6 nPPific provision for restoration of suit dismissed 

1962 J and K 21. . . _ . 

* O 9 Rr 9, 8 — (Representation of the People 
ArMl951)'s 83) — Election petition—Dismissal for 

SSggpfiS 

9 R 9 - s 151 — There is no legal bar to the 
—7 feedings for execution dismissed for 

15 ° f 1908,1 S ' 

AIR 1955 NUC (Madh Bha) 3792. 


■O. 9, R. 9 and S. 151—Execution dismissed for 


default of appearance—Resloration — See Civil Proce¬ 
dure Code (5 of 1908), S. 151. AIR 1955 NUC 
(Madh-Bha) 3387. 

-O. 9, R. 9—Revision dismissed for default— High 

Court has power to restore, See Civil Procedure Code 
(5 of 1908), S. 151. AIR 1962 Madh Pra 308. 

-O 9, R. 9—Application under — Dismissal for 

default — Restoration can be made in exercise of 
inherent powers — No limitation — Party invoking 
such power must be diligent and not guilty of laches. 
See Civil Procedure Code (5 of 1908), S. 151. AIR 
1962 Madh Pra 64. 

-O 9 Rr. 9,13; O. 6, R. 17; Ss. 115 (c) and 35 - 

Awarding of costs — Wrong principle applied—Revi¬ 
sion lies. See Civil Procedure Code (5 of 1908), 
S. 115 (c). AIR 1961 Madh-Pra 169. 

-O. 9. R. 9—Madras Agricultural Income Tax Act 

(5 of 1955), S. 31 (2) — Interlocutary orders — Order 
of remand by Appellate Assistant Commissioner on 
some items only — Order is interlocutory — No 
appeal by assessee against remand — Subsequent 
appeal by assessee against revised order of assessment 
to appellate tribunal —Even the correctness of the 
items confirmed in earlier appeal can be canvassed. 
See Madras Agricultural Income Tax Act (5 of 1955), 
S. 31 (2). ILR (1905) 2 Mad 397 (DB). 

-O. 9. R. 9; O 23, P. 1 and S. 151 and S. 12-Suit 

dismissed under O. 9, R. 8 — Remedy is under O. 9, 
R. 9 —Fresh suit is barred. AIR 1955 NUC (Manipur) 
4556. 

_O. 9, Br. 9, 8 — Petition under S. 10 of Hindu 

Marriage Act (1955) — Dismissal due to default of 
petitioner — Applicability of Rules 8 and 9 of 0.9— 
Order held to be passed under R. 8 -Appeal dismissed 
in view of simultaneous aoplication under R. 9. See 
Hindu Marriage Act (1955), S. 10. (1905) 1 Mys L J 
329 = AIR I960 Mys 1. 

_O 9 R 9-Code of Civil Procedure (Amendment) 

Act (2 of 1951), S. 20 (1) - i R « , ® s lo c 1 o “ t I ain0d , in “ rst , 
schedule to Mysore Civil P. C. (1911) formed part of 
law corresponding to Civil P. C. (1908) purposes 
nf S 20 (1) of Amendment Act — Effect of S. 20 (1) 
was to repeal O. 9, R. 9 -3), Mysore Civil P. C from 
date referred to in S. 20 (1) so that provisions <of S 5, 

T imitation Act no longer became applicable to appli- 
catTons under! O. 9, R. 9, Civil P. C See C Je of 
Civil Procedure (Amendment) Act (2 of 1951), 
S 20 (1). AIR I960 Mys 184. 

_O. 9 ( R f 9 _ Ex parte finding on issue of status— 

F Section 4, Mysore Agriculturist’s Relief Act (18 of 
1928), does not say that ex parte based on a 
finding on the preliminary issue as to the status of the 
defendant cannot be reopened under O. 9, R. 9 or 13 
read with S. Hlof the Code. See Debt Laws-Mysore 

Agriculturists Relief Act (18 of 1928), S. 4. AIR 
1955 NUC (Mys) 1237. 

_O 9. R. 9 and O. 34, B. 5 - Application for 

final decree — Dismissal for default — Restoration. 

An application (made within limitation) for a final 
decree P C an be dismissed for default and then there 
, i j ha no “res judicata” because the right of the 
decree bolder stUl’ remain. See CivilI Procedure Code 

(5 of 1908), O. 34, R, 5. AIR 1952 Nag 177. 

O 9 R 9-Decree — Setting aside of—Ex parte 
decree—Suit to set aside, on ground of suppression 

of summons - Nature of proof required. 

Where a party brings a suit for setting aside an 

ex'parte decree on the ground of fraud the plamt S 
c i decree was obtained by traua, no 

Eiby^" 
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of the decree; mere non-service of summons is not 
sufficient. In order to charge a party with fraud, it is 
essential to prove that the non service was the result 
of some active part taken by that party in not having 
the summons served and thereby keeping the opposite 
party from the knowledge of the suit. After the Court 
comes to a finding as to the non-service of summons 
or notice, the Court may go into the question whether 
there was a motive for wilful or fraudulent suppres¬ 
sion of the notice or summons in order to obtain a 
decree based on a false claim. Fraud must be speci¬ 
fically proved and cannot be based on mere suspicion. 
AIR 1922 Pat 291 and AIR 1935 Cal 95 and AIR 1936 
Pat 135 and (S) AIR 1955 Sau 28 and ILR (1959) Cut 
520, Rel. on.; AIR 1934 Cal 745 and AIR 1935 Lah 
129, Dist. AIR 1901 Orissa 57. 

0. 9, R. 9—Restoration application — Notices. 
The Court must issue notices not only to the con¬ 
testing defendants but also to those who were not 
contesting. If restoration were ordered after issuing 
notices only to those defendants who were contesting, 
the order would be one passed in contravention of 
0. 9, R. 9 (2). AIR 1951 Orissa 260. 

"™7°* r\' j? r A 9 t J'l’.^\ 9 (Gen.) 6c S. 151—Application 
under 0. 9, R. 13 dismissed for default — Restoration 
—Provisions of 0. 9, R. 9 do not apply. See Civil 
Procedure Code (5 of 190S), S. 151. AIR 195S Pat 107. 

•7" P* ®» 9—Application dismissed in default — 

fcresh application — Bar — The application for resto- 
ration must be presented within 30 days from the date 

m a 11 ??* Se0 Debl Laws " Displaced Persons 

Punj 17 A 77 USlm0Qt) Act(7 ° ° f 1951) ’ S - 10 - ILR (1957) 

9| 9 - (Letters Patent (Punjab), Cl. 10) — 

Judgment — Meaning of - Order setting asside 
Abatement under 0 22, R. 9 is not Judgment. See 
Letters Patent (Punjab), Cl. 10. AIR 1961 Punj 424. 

-0. 9. Rr 9, 13 and 0. 17, R. 3 - Case fixed for 

arguments adjourned on defendant’s request—Absence 

of Ont'Pff ° n • merils - Applicability 

% R ‘ 13—0. 9, R. did not 

R't-AIRmSNUclR^lg. 110 (5 °' 19 ° 8) ' °‘ 17 ' 

R 3 0, Rom °* J 7, ^ 3 - Applicability of O. 17, 
3-• Remedy under O. 9 R. 9 - See Civil Proce¬ 
dure Code (5 of 1908), 0.17, R. 3. AIR 1933 W 

dflfnriAar ?* ^ (^) —Preliminary decree against 

whc?he r LTn»n d h app - 0ar - Is °P 0Q t0 question 
wnetner that can be done in transgression of the 

$5“08)‘, D S.'2 9 (2): ^R 

<* 

(AimM) 9 4U7. 3-S “ fficieot Cluse - AIR 1955 «»C 

allowed.^AlR !&, ^ U 

fftf" Code (5%1*,? h s!? 5 t P W 9 AS 
Whe?e & u f,- fin 1 d s 7 h S Jt, 8 y id „ 8 61 9a I te dwree- 
rVol 14 i7e , ° ? Creo is passed a 8ainst him, it 

LVol. 14.] (SuppL) Fn. D. 88. 
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has no Jurisdiction to set aside decree. 1966 All W R 
(HC) 137. 

——O. 9, R. 13 — Application for permission to fur¬ 
nish security should be previous to application for 
setting aside ex parte decree-But actual direction of 
Court need not be previous to such application— 
bailure of Court to give such direction at proper time 
-* Exercise of inherent powers — Interpretation of 
Statutes—Principle that party should not be penalis¬ 
ed £?, faulk ~ See Provincial Small Cause Courts 
Act (1887), S. 17 (I), Proviso. AIR 1980 All 612. 

O. 9, R. 13, 0.5, R, 19—Due service. 

Where summonses are served after the date whioh 
is faxed for appearance has expired, though the mode 
ot service is perfect, i e. there is personal service, 
it can hardly be said that it is "due service.” See 
Limitation Act (1908), Art. 104. AIR 1937 All 76. 

—0. 9. R. 13 — Fraud — Ex parte decree obtained 
by fraud —Remedy of party. 

Where an ex parte decree is alleged to have been 
obtained by fraud, the aggrieved person can either get 
it set aside under 0. 9, R. 13, C. P. Code; or have It 
set aside through a separate action on the ground of 
fraud. In the latter event, when no further relief is 
claimed, the Court can simply set aside the decree 

1952 D AI1424 tSay aDythiDg ab ° Ut th ® retrial * A IR 

—0. 9, R. 13 — Dismissal for default and ex narte 

p r ra5«Th D R Sb rrT ti0n ;T See H D 0Uses a ? d Ren ^-Andhra 
Pradesh Buildings (Lease, Rent and Eviction Control) 

Rules (1901), R. II (3). AIR 1964 Andh Pra 388 

—O. 9, R. 13 - Sufficient cause — Allegations by 
defendants-Duty of Court -The Court ought to take 
evidence as to whether the allegations are true and 
whether they constitute sufficient cause within the 
meamog of O. 9, R. 13. AIR 1955 NuC (Andhra! 

7““0- 9. R. 13 — Limitation Act (1908), Art 164^ 
Summons not duly served” - Meaning -Summons 

r p r 7® d and w d f/ 0Qdailt . reniaInio g Present on date of 
f at r er r0ml,nn 2 pending for two years- 
Case taken for hearing w thout fresh summons - Er 

parte decree-Setting aside-Starting point of limits 
nf tK 50 ^’ 08 SSld c ex r parte decree would the 

lflS AIR 19all s 7.m 80 Umttati0 “ AC ' (190S) ' Art ' 

—o. 9, Rr. 13,12; O. 17 R. 2 - Date fixed for pro¬ 
duction of accounts by defendant —Defendant absent 

fncrd-TtT Cou £ c V Inot fix date for " e * parte” hear- 
ing — The result of non. production would be a nreu 

sumption that there were no accounts or in case thev 

were produced they would have gone .gainst the 

defendant — It could not, however, be saif to be an 

act necessary to he further progress of suit to attrac! 

date^ad To^l°Z Z'o' O^nd g “ 

R. t U ,6d A^^ U A^ e i d 5 U 0 re C ° de(5 ° 1196S); 0 
—o. 9, R. 13 - Revenue Courts - Partition case- 

Reopening of proceedings-Order of D P j 

zssMttfiaStt i b 3 y succmsm - 

SnSft S’dZfiS *SS^SST? 

°h d dLot 

the D. C„ from reconsidering the mitter^n 3 ^ d0 ^ ar 

r s b 0 e . in 9 * %% 

application on its merits. AIR 195l h Assam 105 h ^ 
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It is sufficient compliance if, when the application 
under O. 9, R. 13 is taken notice of, the applicant has 
furnished or deposited the requisite security within 
30 days — See Provincial Small Cause Courts Act 
(1887), S. 17, Proviso. AIR 1956 Bhopal 10. 

_O 9, P. 13 and S. 1^8 -"Act prescribed or allow. 

ed by this Code” - Application for setting aside ex 

parte decree-Decree set aside subject to terms as to 
deposit and costs-NoD-performance of terms within 
time mentioned in order of Court — Application to 
extend time—Applicability ofS. 148—Inherent power 
of Court to extend time—0. 9, R. 13 does not, while 
setting aside an ex parte decree, refer to any particu¬ 
lar act which should be done by the defendant with¬ 
in the time allowed by Court — See Civil Procedure 
Code (5 of 1908), S. 148. AIR 1961 Bom 254. 

_O. 9, R. 13—Order for vacating premises—Quasi- 

Judicial order—Ex parte order—Setting aside—If an 

application to set aside an ex parte order is made on 
the same on which the ex parte order was made, the 
ex parte order should be set aside — See Houses and 
Rents-C. P. aDd Berar Letting of Houses and Rents 
Control Order (1947), Cl. 28. ILR (1958)..Bom 563. 

_O. 9, R. 13 and O. 43 (1) (d) - Order setting 

aside ex parte decree on condition—Appeal. 

No appeal lay in the case — See Civil Procedure 
Code (5 of 1908). O. 43 (1) (d). (1954) 50 Bom L R 
74=ILR (1954) Bom 371. 

_O 9, R. 13, 0.33, R. 8, 0.5, R. 1, Proviso- 

Appearance of defendant at hearing of pauper appli- 
cation—Application registered as suit - Defendant is 
entitled to summons — Admission by defendant ot 
plaintiff’s claim in pauper application-Claim subse¬ 
quently amended-Case does not come under Proviso 

to O 5, R. 1. See Civil P. C. (5 of 1908), 0. 33, R. 8. 

A I R I960 Cal 538. 

_0 9,R. 13 — Ex parte decree — Application for 

permission to furnish security must be filed previous 
to the application under O. 9, R. 13. See Provincial 
Small Cause Courts Act (9 of 1887), S. 17, Proviso. 

A I R 1951 Cal 455. 

_O 9, R. 13 and S. 11 — Application to set aside 

ex parte decree dismissed on ground of limitation- 
Suit to set aside decree on ground of fraud 
bailed See CM P. C. (5 ol 1908), S. 11. AI B 1955 

_O 9, R. 13—(Limitation Act (1908), S. 5)-Appli- 

cation for setting aside an ex parte decree - Neither 
rivil P C nor S. 5, Limitation Act or any other pro- 
vLion io it makes S. 5 applicable See Limitation 
Act (1908), S. 5. A I R 1956 Hyd 29. 

_ O 9 r. 13 and S. 115 - Order setting aside ex 

parte deiree-Revision-Interfereuce in. 

Uioh Cnurt will not ordinarily interfere in revi- 
JS'taOMl r!c. 15 of 1908), S. 115. A I R 1953 

J& Vo Rr . 13, 9; O. 6, R. 17; Ss. 115 (c) and 35- 

ST t See°Civir 
AIR 1901 Madh Pra 169. 

_O 9, R* 13—(Criminal P.C. (1898), S. 146)—■Pro¬ 
ngsbefore civil Court - Provisions of S. 141 of 
ceeuiua - 13 do n0 t apply. See 

Criminal P.C.‘(1898), S. 140. 1963 (2) Cri L J 381= 
A I R 1963 Mad 338. 

_n q R 13 — Ex parte order by Civil Court 

O 9 R 13 applies. See Criminal P. C. (1898), S. 146. 
1961 (2) Cri L ] 351=A I R 1901 Mad 384. 

_n 9 R 13 — Application for setting aside ex 

parte decree* — In Madras by a rule framed by the 
High Court, S. 5, Limitation Act has been made 
applicable to applications for setting aside ex parte 

Sees. Rut under S. 5, all that can be done is to 


condone the delay for a sufficient reason in making 
the application under O. 9, R. 13. See Limitation Act 
(1908), S. 5. AIR 1956 Mad 422. 

-O. 9, R. 13—Ex parte decree—Setting aside. 

The provisions of O. 9, R. 13 apply to a decree 
passed ex parte on the original side of the High 
Court. See High Court Rules and Orders — Madras 
High Court (Original Side) Rules, O. 0, R. 2. AIR 
1956 Mad 166. 

-O. 9, R. 13—(Madras Hindu (Bigamy Prevention 

and Divorce) Act (6 of 1949), S. 5—0.9, R. 13 applies 
to proceedings under the Act — Ex parte decree— 
Petition under O. 9, R. 13 to set aside is maintainable. 
See Madras Hindu Bigamy Prevention and Divorce 
Act (6 of 1949), S. 5. AIR 1954 Mad 18. 

-0. 9, R. 13—Ex parte order passed on interlocu¬ 
tory application unaer Cl. 7 (a) of S. 5 of Madras 
Hindu (Bigamy Prevention and Divorce) Act (6 of 
1949)_Not appealable—Application to set aside that 
ex parte order rejected—No appealability. See Madras 
Hindu Bigamy Prevention and Divorce Act (0 of 
1949), S. 5. AIR 1953 Mad 1003. 

-O. 9, R. 13; O. 3, R. 4 — Counsel reporting no 

instructions and withdrawing—It amounts to with¬ 
drawing vakalat — Without fresh vakalat he cannot 
file application to set aside ex parte decree. See Civil 
P. C. (5 of 1908), O. 3, R. 4. AIR 1951 Mad 686 (2). 

-0. 9, R. 13—Ex parte finding on issue of status— 

Finality. 

Section 4, Mysore Agriculturists’ Relief Act (18 of 
1928) does not say that ex parte order based on a 
finding on the preliminary issue as to th6 status °* 
the defendant cannot be re-opened under » 

or 13 read with S. 141 of the Code. See Debt Laws 
—Mysore Agricultnrists’ Relief Act (18 of 1928), S. 4. 

A I R 1955 N U C (Mys) 1237. 

_O. 9, R. 13-Fraud on process of Court. 

The plaintiff by not reporting to the Court the 
fact that the suit filed by him was settled out of 
Court exercises fraud on the process of the Court in 
its comprehensive sense and thereby obtains an ex 
parte decree. AIR 1955 N U C (Mys) 219. 

-O. 9, R. 13, O. 34, R. 5 - Final decree, applica¬ 
tion for-Notice to defendant is necessary. See Civii 
P. C. (5 of 1908), O. 34, R. 5. AIR 1952 Nag 177. 

A o n 13 and S. 115 — Exercise of jurisdiction 
not vested—Application under O. 9, R. 13 for setting 
aside ex parte decree in title suit, time barred-Trial 
Court instead of dismissing application, restoring 
c„if Held that trial Court acted in exercise of jiiris- 

“m.2 SJSII by'» «SJJ» 

(sasASft j-sjaaa 

_O 9 R 13 — Ex parte decree of 21-12-195o set 

aside on 25-10-1950 — Revision against setting aside 
allowed oa 29.8.1957- First eiecutjoa dism|ssed on 

19-11-1950— Execution filed on 

barred by time. See Limitation Act (1908), Art. 181. 

(1965) 31 Cut L T 627. . , M nf 

1 n q R 13 - Word "appeal” in Art. 182 (-) ot 

Sfiwss 

Ol summons - “Wn4J.efump“on 

sjET!^'5SSSi l aS£:®ii.i 

196 0° 9 S R 13 - Setting aside of ex parte decree- 
Service/summons — Mere knowledge of party of 
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Institution of suit is not sufficient — Effective service 
of summons must be proved—Ex parte decree would 
be set aside in absence of proof of service. AIR 
1951 Orissa 312. 

-0. 9, R. 13, 0. 47, R. 1, O. 32. R. 5 (2) and S. 151 

—Minor not properly represented — Decree passed— 
Remedies of minor—Application under S. 151 treated 
as one for review. See Civil P. C. (5 of 1908), O. 47, 
R. 1. AIR 1955 N U C (Pat) 1863. 

^—0.9, R. 13 and S. 151 — Power of Controller to 
set aside or interfere with his previous order. See 
Houses and Rents — Pepsu Urban Rent Restriction 
Ordinance (2008), S. 10 (4). AIR 1955 N UC (Pepsu) 
1880, 

-0. 9, R. 13, Proviso—Ex parte preliminary parti¬ 
tion decree—Ex parte decree set aside at the instance 
of one of the defendants—Whole of the case is open 
up for trial. I L R (1964) 2 Punj 880 (DB). 

-0. 9, R. 13, 0. 17, Rr. 2, 3 — Order when under 

0.17, R. 2 and when under R. 3 stated — Remedies 
of aggrieved party — Aggrieved party may proceed 
under 0.9 or file an appeal. See Civil P. C. (5 of 
1908), 0. 17, R. 2. AIR 1960 Raj 245. 

7^r9kIJ»Ss }— p roVisions of order-Use of-Obiter. 
AIR 1952 All 355. 

——0.10, R. 10 — S. 90, Motor Vehicles Act—Scope 
of See»Mo tor Vehicles Act (1939), S. 90. AIR 1953 
Bom 109. 

R. 2 (1) —Tenancy Laws—Punjab Secu¬ 
rity ®rLand Tenures Act (10 of 1953), Ss. 14-A (ii) 
and 101(2) — Arrears of rent — Eviction — Summary 
proceedings — Pecuniary Jurisdiction of Assistant 
Collector, 2nd Grade — Basis for determination — 
Amount claimed and not the amount actually due to 
the landlord which is the basis for determining the 
pecuniary jurisdiction - Though entitled to higher 
amount, the landlord can claim a lesser amount in 

r t V* rin * t he case under s - 14 -A (ii). 1905 
Cur L J 828 = I L R (1905) 1 Punj 667. 

—0 11, R r 12 and 13-Ss. 123 and 124, Evidence 
?°P 0 ~ 01 cial communications and unpublish¬ 
ed official records-Production of-Claim of privilege 

l953 Mid228" See EvldenC0 Act (1872) ’ S * 123 - AIR 

3#Si 

87!““,? ft St SSr s " 

13 and 14 - s. 11 (3) (b) - Power 
mi» dUS r c Tribunal to compel production of docu- 

au loro plj is9. i,rial Disputes Aot ' s - 11 (3) < b >- 

Him ’- 1 S?a&s* ss ■» 

ILB(1965)2« ' hat “ W “ S “ e ° essa ‘* ,0 

ordB?*d?cJ? r * 13,1 £ 2, ?• 18 ~~ Power of Authority to 
order discovery of documents — See Payment nf 

Wages Act (1936), S. 18. AIR 1959 Bom 18L 

l-JS^iBiSRiaraassia- 

ssa-lisjftftasv fttats 


O^i 1, , R * 15 » °* U, Rr. 18(2), 18 (1) and 15 — 
Order for inspection of document - Documents not 
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referred in the pleadiDgs of other party — 0.11, 
R. 18 (2) of Civil P. C. is applicable — Neither R. 15 
nor R. 18 (1) has any application — Possession of 
documents not disputed by other party — Affidavit 
regarding possession of documents not necessary — 
See Civil P. C. (1908), O. II, R. 18 (2). (1965.66) 28 
F J R 194=AIR 1966 Mad 375. 

-0. 11, R. 16 — Notice to produce documents — 

See Evidence Act (1872), S. 103. AIR 1953 All 689. 

-O. 11, Rr. 17, 18, S. 30 and 0. 11, Rr. 12, IS, 15 

— Inspection of documents not to be ordered until 
affidavit of documents has been directed to be filed 

— Same procedure applies to Industrial Tribunal — 
See Civil P. C. (1908), S. 30. AIR 1956 Cal 592, 

11. R. 18, S. 115—S. 25—Case decided—Order 
under 0. 11, R, 18, Civil P. C. — See Provincial Small 
Cause Courts Act (1887), S. 25. AIR 1956 Afmer 32. 

O. IL 18 (2) — Ordijrfor inspection of docu¬ 
ments^ — Question whether employer was carrying on 
an industry — Application praying for production bv 
employer of accounts-books etc. — Held, the docu 
ments were in the possession of employer and were 
necessary for determining the question and no fur- 
°* rig bt to inspection was necessary 
(1905-00) 28 F J R 194=AIR 1.900 Mad 375. ** 

U t\ 18 \ 2) r 95 der . for ins Pection of docu- 

5?®? ts T T b i j na ‘ ? bouId P ve reasons for order — 
Tribunal should apply its mind and determine whe- 

ther documents sought to be inspected are relevant 

— Tribunal making order granting inspection — No 
reasons furnished — Held order was not in com 
p “ in . c ® ™ lh requirements of O. 11, R. 18 (2) an d 

Sib jSSrBdS tT ** 4 (1985 ‘ 8< ” 28 f 1 r 

~"~P* JJ* 18 (2) and 20 — Inspection of docu- 
ments, filed by paity cannot be had as a matter of 

=AIR1960 M.d 51of eCti ° n ' (19(i0)1 Mad M292 
—0.11, R. 18 — Scope of — Rules under R 21 — 

Nag 212 e . ha * ° f Government is sufficient. AIR 195? 

£3 
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compromise—No contempt. See Contempt of Court. 
AIR 1960 Madh Pra 280. 

O. 11, R. 21, S. 4, Art. 254, Sch. 7. List II, 


Item 3 and List 3, Item 13—Constitution of India— 
Repugnancy — S. 12 (4) of Saurashtra Act 22 of 1951 
not void on ground of repugnancy to provisions of 
Civil P. C. See Constitution of India, Art. 254. AIR 
1956 Sau 58. 

-O. 11, Rr. 45, 18, 21—Applicability—Documents 

filed by plaintiff under O. 7, R. 14 (2) are not docu¬ 
ments referred to under R. 15, 18 Bom 368 and AIR 
1931 Mad 825, Dissent — No order made under 
R. 18 (2) and steps not taken under O. 11 by defen¬ 
dant, demanding inspection of such documents — 
Refusal of plaintiff to give inspection will necessitate 
dismissal of suit under R. 21—Even if conceded that 
such documents will fall under R. 15 omission to 
give inspection of them will not result in automatic 
dismissal of suit. AIR 1955 (NUC) Cal 5577. 

0 -0.12, R. 6; O. 1, R. 10 (2); O. 8, R. 5; Ss. 115 

and 11 — Question of addition of parties — Whether 
of initial jurisdiction of Court or of Judicial dis¬ 
cretion—Suit for declaration of status—Addition of 
parties — Rule of direct interest — Grant of declara¬ 
tion on admission of claim — Result of declaratory 
decree — Rule in S. 43, Specific Relief Act, whether 
one of res judicata. See Civil P. C. (1908), S. 115. 
AIR 1958 SC 886. 

-0.12, P. 6—Admission by one party in pleading 

—Decision inconsistent with such admission—Lega¬ 
lity. AIR 1951 Nag 259. 

-O. 12, R. 8; O. 11, R. 16, S. 163 — Evidence Act 

—Notice to produce documents. See Evidence Act 
(1872), S. 103. AIR 1953 All 689. 

0 —0.12, R.16 — Equitable assignment—Rule 16 
postulates that decree has been passed and it has 
been transferred by assignment in writing or by 
operation of law — Equitable assignment of decree- 
There must be agreement to transfer decree to be 
passed in future-Equitable principle implements or 
effectuates agreement of parties — Equity does not 
make new agreement between parties *by filling up 
lacuna or gap in agreement — In absence of agree¬ 
ment to transfer future decree, equitable principle 
does not come into play -Pendency of suit on book 
debt—Plaintiff transferring all book and other debts 
—That transferor intended to transfer future decree 
also, cannot be inferred -Transferee of book debt 
cannot apply for execution of decree as equitable 
assignee of decree. AIR 1955 SC 376. 

_O 13 R 1 — Evidence referred to in previous 

judgments not filed In present suit - Observations in 
judgments cannot be treated as evidence. AIR 1957 

Andh Pra 495. 

_O 13 R. 1—“First hearing of the suit’—Meaning 

compared with other provisions of the Code. 

bm if.;;: 

of f the Code is such that interrogation, and d ‘ sc °v e ;?' 

C £ eari . ug 

sive meaning according to the conte , xt ’ * n ., fi t 

after the pleadiDgs are completed and before issues 
( Vnrlflf O 14. Upto that stage, production 

oTdocuments is pemiissibie without caus ® ^ e { 1D « 
shown, as contemp ated by 0.13, R. 2, but 

•good cause’ must be shown for late Production ot 

documents. AIR 1919 Cal 800, £ p. cq. 

338, Not foil. 70 Cal W N 729= AIR 1966 Cal 591. 


——O 13, Rr. 1, 2 and S. 115—Filing of documents 
—Court granting time and several adjournments — 
Party failing to produce — Application under 0.13, 

R. 2 rejected—It is not wrong exercise of jurisdiction 
-No revision. See Civil. P. C (1908), S. 115. AIR 

1955 (NUC) Madh B 2109. 

-O. 13, R. 2 — Non-production of document 

through inadvertence — Document important and 
genuine. AIR 1953 Assam 40. 

-O. 13, R. 2, S. 71 — Applicability of Civil P. C., 

O. 13, R. 2 to reference to Tribunal under Act. See 
Calcutta Improvement Act (5 ot 1911), S. 71. AIR 
1951 Cal 246. 

-O. 13, R. 2 — S. 114, Evidence Act — Non- 

production of account book in one’s possession — 
Presumption as to — Non-production by plaintiff or 
defendant — Presumption when may or may not be 
drawn. See Evidence Act (1872), S. 114. AIR 1958 
Madh Pra 129. 

-0.13, R. 2—Pleadings—Defence under O. 2, R. 2 

—Defendant must file pleadings in previous suit. See 
Civil P. C. (1908), O. 2, R. 2. AIR 1959 Mys 227. 

-O. 13, R. 3 — Document intrinsically admissible 

—Objectiou to its admissibility on ground that it was 
not duly proved must be taken at earliest stage and 
not in appeal. ILR (1965) 1 All 4S3 = AIR 1966 All 
570. 

-O. 13, R. 3—Contract Act (1872), S. 73—Failure 

of defendant to take delivery on certain date—Plain¬ 
tiff suing to recover loss from defendant—No pleading 
that date of delivery was extended — No evidence of 
extension should be allowed. ILR (1965) 2 All 343. 

-O. 13, Rr. 3 and 4, 6 — Scope of — Admission of 

document in evidence—What constitutes—Court not 
applying its mind while completing all formalities 
under O. 13. R. 4 — Rejection at time of judgment — 
Legility. See Stamp Act (1899), S. 35. AIR 1957 
Andh Pra 1022. 

-O. 13, Fr. 3 and 4-S. 30, Stamp Act—“Admit¬ 
ted in evidence” — Effect of stamping endorsement 
on document under 0.13, R. 4, Civil P. C.—Objection 
to admissibility subsequent to endorsement — AIR 
1932 Mad 693, Dissented from. See Stamp Act (1899), 

S. 36. AIR 1956 Mad 250. 

_O. 13, P. 4—S. 01, Stamp Act-“Makes any order 

admitting any instrument in evidence” — Meaning- 
Order contemplated is with regard to sufficiency of 
stamp and not to formally admitting it in evidence. 
See Stamp Act (1899), S. 61. AIR 1960 All 359. 

_O 13, R. 4 and S 36-Stamp Act (1899)—Stamp 

Act (l of 1125, Travancore-Cochin), S. 38-“Where 
the instrument has been admitted in evidence . See 
Stamp Act (1899), S. 36. AIR 1957 Ker 105. 

_0.13, R. 4 and S. 36, Stamp Act - Document 

when can be said to be admitted in evidence for 
purposes of S. 30. See Stamp Act (1899), S. 30. AIR 

1959 Raj 156. 

-O. 13, R. 6 & Ss. 35, 30, Stamp Act - Scope 

of - Admission of document in evidence - What 

constitutes - Court not applying m ' n ^ 
completing all formalities under O. 13, R. 4 Rejec¬ 
tion at time of i ud 8® e _ nt “^ e p gall !L| ee S amp A 1 
(1899), S. 35. AIR 1957 Andh-Pra 1022. 

_n 14 r 1—S. 32—Rules under R. 28—Framing 

of issues. See Workmen’s Compensation Act (1923), 
S. 32. AIR 1959 All 586. 

~ ,, n i n 10 R 1 — S. 17, Provincial Small 
Cause Courts Act — Framing of issues in Small Cause 
?u«s - Adducing full and further particulars. See 
Provincial Small Cause Courts Act (1887), S. 17. Ai 

1 956 Bhopal . ^ Arbitration Act -Misconduct 

n£s not amounting to - Framing of issues and 
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their determination separately — Provisions of Civil 
P. C., not binding. See Arbitration Act (1940), S. 30. 
AIB 1956 Cal 470. 

-0. 14, B. 1 — Himachal Pradesh — Succession- 

Daughters right in Mandi State before merger — 
Collaterals are not preferential heirs. See Custom 
(Himachal Pradesh). AIR 1955 N U C (Him-Pra) 
4300. 

0.14, R. 1 — Suit for possession by reversioner. 
AIR 1952 Nag 60. 

—0. 14, R. 1, O. 7, R. 7—Pleadings—Construction 
of — “General or other relief” — Power of Court to 
grant-See Civil P. C. (1908), O. 7, R. 7. AIR 1958 
Fat 133. 

—0.14, R. 1, 0. 6, Rr. 1 and 2, O. 3, R. 4 - Aban¬ 
donment of plea — Alternative grounds for granting 
relief set up in plaint — Plaintiff's counsel giving up 
one ground in his statement — On other ground 
Court’s finding going against plaintiff — Suit must fail 
— Court cannot consider ground which was given 

209 SC0 C * Vil P ’ C ‘ (1908,1 °- 0 ’ R ’ lm AIR 1960 PuQ i 

—0. 14, R. 1 — Issues in eiecution proceedings, 
AIR 1956 Raj 1. * 

" 0; 14, R. 1, S. 99 — Omission to frame issues — 
If and when vitiates trial. See Civil P. C. (5 of 1908), 
S. 99. AIR 1951 Raj 56. ’ 

—9- H «• 2 S 115 - Ss. 15, 25, Sch. II, Art. 15, 
Provincial Smalt Cause Courts Act — Question of 
jurisdiction — Issues as to — Duty of Court—Nature 
of suit — Determining factor. See Provincial Small 
Cause Courts Act (1887), S. 15. AIR 1950 Bom 254. 

“~-0.14, B. 2 — Art. 220, Constitution of India — 
Preliminary issue regarding jurisdiction to entertain 
petition —High Court should try it as preliminary 

«sue See Constitution of India, Art 226. AIR 1955 
Dom 381. 

9* R. 2 — Question of law depending on 

?vn p n r 0f nQn«r^ La i l !i er o must be decided first - See 
ivii P. C. (1908), 0.14, R. 1. AIR 1954 Cal 5S8. 

rZ ?'}f ?* 2 Proceedings initiated under M. P. 
nrelimln. ieS J a3 i- Act <1° 19 ??> “ Assessee raising 

pelimiDary objections—Refusal by revisional autho¬ 
rs \ A 0 . de * ide * he objections illegal. (1903) 14 S T C 
574 (Madh.Pra) = 1963 M P L J (Notes) 3 (DB). 

TTTp* Jf . R j. 2, S * 151 — Scope of 0.14, R. 2 — 
Inherent junsd ction to decide one question first See 
Civil P. C. (5 of 1908), S. 151. AIR 1953 Sau 30. 

SKtitimgssge- “• <=—» 

K 0 lne*^n 4 ’m«^ 22 ^ Pre,i ? lin ?? , Issueof res Judicata 
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though filed before hearing of suit rejected on ground 
of delay — Revision. AIR 1953 Pat 8 . 

-O. 16, Rr. 8 , 3, 12 — Non-attendance for non¬ 
payment of expenses is for lawful excuse-Forfeiture 
of security for non-attendance is wrong. AIR 1955 
NUC (Madh.Bha) 5642. 

-O. 16, R. 10 — Examination and attendance of 

witness — Duty of Income-tax officer — Civil P. C. 
0.10, Rr. 1 and 10. See Income-tax Act (1922\ S. 37 
(1). (1963) 49 I T R 561 (All). 

. 77 “O. !0> R . 14 — S. 75 (4), Registration Act — ‘As 
if he were a Civil Court’ — Meaning of — Enquiry 
before Sub-Registrar for compulsory registration — 
Order 10, R. 14, Civil P, C. applies—He can summon 
any witness as court tvitness. See Registration Act 
(1908), S. 75 (4). AIR i960 Mad 401, 

— 7 O. 16, R. 14 — S. 105, Evidence Act — Party 
calling witness but not examining — Court can 
examine him as Court witness. See Evidence Act 
(1872), S. 105. AIR 1954 Mad 80. 

—0.16. R. 17 — Amendment at late stage. AIR 
1957 Pat 633. 

—O. 16, R. 19 — Applicability — Persons summon¬ 
ed under S. 30, Presidency-Towns Insolvency Act — 
(Presidency-Towns Insolvency Act (1909), S. 36). 
AIR 1953 Bom 19. 

-O. 16, R. 20 — S. 114, Evidence Act — Non¬ 
production of relevent document — Presumption 
does not arise when there is plausible explanation. 
See Evidence Act (L872), S. 114. AIR 1959 Raj 291. 

—O. 18,, R. 21 (Madras) — Scope — Provision does 
not prohibit defendant’s summoning director and 
employees of plaintiff-Company — But, this procedure 
is to be condemned — Preponderance of authority is 
against such a practice - Provision of law will have 
b .f a ,l?ng with decided case on the point. See 

650 P ‘ C ' 5 °* 1908,1 °* 16, R * L ILR (l905) 2 Mad 

d R .V 2 * — OppDsite party as witness — 

Practice of calling opposite party as witness should 
not be countenanced. AIR 1959 Mys 194 (Pt A) 

7 

• O. 17, R. 1—Plaintiff’s witness sending telegram 
from outstation that he missed his train and is not 
able to attend Court-Plaintiff obtaining adjournment 
-telegram found ialse and fraudulent-Plaintiff not 
party to fraud—Plaintiff cannot be punished — Legal 

88 ( 2 ) b8 take ° agaiDSl wilness - A1R 1951 A imer 

a , 9, R *Court Rules and 

Orders—(Allahabad) Rules of Court (1950) — Consti- 

tution of India, Art. 227 — Order of adjournment on 

furnishing security — Petition under Art. 227 against 

k y n ,Dgle J u , dge A PP 0al - Maintain* 

?%• ? ee Court Rules and Orders — (Allaha 

AJI672 “ °‘ °“ tl (1950) ' Ch ’ Vnl ' R - 5 ' A ™ 1958 


i. e ’p Rr - 1 “8 21 (Madris) md Preamble - “onluiral‘ ^ S“ d p for restitution^ 

.ummonin/ S“°. do . e _ s J not Pf ot > lbi ‘ defendant’s on around of hi7inahSl ? ^V applj,iDg ,0r ad ' Qurnm <’° 

ko 4 * C lnabiIlt y to pursue matter deligenth 
as he was transferred to Kashmir - Application he 

SaHoThn “f 6r ? I 3 ’ R * l ~ Conti ord «tog that* appli 
cation be closed observing that petitioner could Bit 

Competency. AIR 1961 Andh Pra 446. ts 


summnnin« a -—. , Ul Pronioit defendant's 

? m pMa uf ' *1 n-Sj?! 

Wh decided case on the point. AIR 1933 Mad 821 

^AIR W5U h & |f J 5 A aV?R io?« P i 41; AIR 1938 PC 

1959 M,s 194 & Fon ■ Vcf W 5 S ?ek“ S 51 and AtR 

Ref- ILH (1985,2 Mad 650 W N (Sh ’ Note5 > XCIX ’ 
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O- 17* B. 1 Chap. 36, B. 35, High Court Rules 
and Orders — Calcutta High Court Original Side 
e Adjournment costs — Construction of order. 
5ee High Court Rules and Orders — Calcutta High 
O 0 ' 1 ^ Origins 1 Side Rules, Chap. 36, R. 35. AIR 1956 

O. 17, R. 1 — Witness not served for want of 
proper address — Court cannot refuse adjournment 
unless incorrect address is shown to have been deli- 
Derately given to prolong proceedings or proper 
address is not supplied, Court cannot refuse adjourn¬ 
ments — Opportunity to re summon witness should 
always be given. 1906 Jab L J 7. 


0.17, R. 2 (as amended in Allahabad) — Suit 
posted for further hearing — Defendant neither sum¬ 
moning witnesses nor present in Court — Decision on 
merit — Defendant’s application under O. 9, R. 13- 
Court has jurisdiction to entertain — Rejection on 
8r nn ° f waDtof Jurisdiction is wrong. AIR 1952 


— O. 17, Rr. 2, 3; Ss. 115,151; O. 9, R. 9 - Dismis¬ 
sal for default—Restoration—Grounds. See Civil P. C. 
(5 oi 1908), S. 115. AIR 1951 Assam 36. 

O. 17, Rr. 2, 3; O. 9, Rr. 8, 9 — Plaintiff not per¬ 
sonally present but his counsel praying for adjourn¬ 
ment —Adjournment refused—Defendant though per¬ 
sonally present failing to file written statement—Court 
proceeding ‘ex parte’ and dismissing suit for failure of 
plaintiff to prove claim — Nothing to show that plain* 
tiff’s counsel bad withdrawn from the case or reported 
no instructions—Order of dismissal must be deemed to 
have been passed on merits and Court has no power 
to restore suit. See Civil P. C. (1908), O. 9, R. 8. A I R 
1956 Bhopal 54. 

-O. 17, Rr. 2 and 3 — Applicability — Remedy of 

party aggrieved by order under O. 17, R. 3 is by way 
of appeal or review—Application under O. 9, R. 13 is 
not proper. AIR 1955 NUC (Madh B) 1207. 

-O. J7, Rr. 2 and 3; S. 141, O. 2, R. 2; O. 9; O. 21, 

R. 10—Procedure in regard to suits—O. 9, O. 2, R. 2 
and O. 17, Rr. 2 and 3, do not apply to execution 
proceedings — Order dismissing application — No 
default on part of decree-holder — Order cannot be 
upheld, more so, if S. 48, Civil P. C. is likely to 
operate as bar to further application. See Civil P. C. 
(1908), S. 141. AIR 1955 Nag 305. 

-O. 17, R. 2 — Failure to pay process fees—Abate¬ 
ment. AIR 1952 Nag 177. 

-O. J7, R. 2; O. 9, R. 13 — Default under O. 17, 

R. 3 — Discretion of Court to proceed under O. 17, 

R. 2 or R. 3. See Civil P. C. (1908), O. 9, R. 13. AIR 
1959 Pat 342. 

-O. 17, R. 2; O. 9, B. 3 — O. 9 applied by virtue of 

O. 17, R. 2 — Payment of special costs—Discretion of 
Court. See Civil P. C. (5 of 1908), O. 9, R. 3. A I R 
1953 Vindh Pra 10. 

-O. 17, R. 3 — Ss. 90, 92 and 98, Representation of 

the People Act — Election Tribunal not competent to 
dismiss election petition for default — WroDg order 
of dismissal for default — Subsequent order to pro¬ 
ceed with petition valid — No question of restoration 
can arise. See Representation of the People Act (1951), 

S. 90. AIR 1904 All 181. 

-O. 17, B. 3, Proviso (Andhra Pradesh Amend¬ 
ment) — After evidence case posted for arguments — 
Plaintiff and his lawyer absent on date of argument— 
Procedure to be followed by Court indicated. AIR 
1965 Andh Pra 479. 

• —O. 17, Rr. 3, 2—Party granted time to perform 
some act — Party absent on date of hearing — Rule 2 
applies. See Civil P. C. (1908), O. 17, R. 2. A I R 1961 
Andh Pra 201 (FB). 

-O. 17, R. 3 — "Hearing”, meaning of. See Civil 

P. C. (5 of 1908), 0.17, R. 2. AIR 1953 Hyd 251. 


C ;?e 17 ’A£°U 1, ’ R,2l;a9 ’ R - 9 ; °* 43, P. 1; 
Ss. llo and 104—Dismissal under O. 17, R. 3 — p es . 

to ration application rejected — Appeal allowed - 

Revision held not maintainable. See Civil P. C. (1908). 

O. 11, R. 21. AIR !955 NUC (Madh B) 60. 

,-O. I 7 * R. 3 — Suit dismissed at adlourned date of 

faring. See Civil P. C. (5 of 1908), O. 17, R. 2. A I R 
1951 Mys 52. 


0.17, Rr. 3, 2 O. 9, R. 9 — Plaintiff appearing at 
adjourned hearing;but applying for time—Application 
rejected and suit dismissed-Held O. 17, R 2 applied 
Application under O. 9, R. 9 maintainable. See 
Civil P. C. (1908), O. 9, R. 9. AIR 1964 Oris* 246. 


-O. 17, R. 3—Decision not on merits — AIR 1948 

Mad 80. Dissented from. See Civil P. C. (1908), O. 17, 
R. 2. AIR 1955 NUC (Raj) 1639. 

—O. 18, Rr. 1 to 3, 17; O. 15, R. 3; O. 20, R. 1 - 
Trial, when closes — Right of party to examine addi. 
tional witness after close of evidence and when case 
is posted for argument — Hearing of suit includes 
both production of evidence as well as arguments — 
Hearing of suit comes to end only when Judgment is 
delivered or when suit is posted for judgment where 
it is reserved—Hearing is not concluded when suit is 
posted for argument though recording of evidence 
has been finalised — In such case, party can request 
for examination of additional witnesses or making 
document. AIR 1954 Punj 207, Rel. od. (1905) 2 An 
L T 347=(1960) 1 An W R 22=A I R 1966 Andh Pra 
295. 

-O. 18, R. 2—‘Case’ — Meaning of. See Civil P. C 

(5 of 1908), S. 115. AIR 1953 Pepsu 120. 

-O. 18, R. 3 — Trial when closes. See under Civil 

P. C. (1908), O. 18, R. 1. (1905) 2 An L T 347 = AIR 
1906 Andh Pra 295. 


——O. 18, R. 12—S. 303, Criminal P. C. — Remarks 
on demeanour of witness. See Criminal P. C. (1898), 
S. 303. AIR 1957 Andh Pra 441. 


-O. 18, R. 12 — Remarks respecting demeanour of 

witness — 9 It should Dot be subjective impression of 
Judge. AIR 1951 Trav-Co 12. 

-O. 18, R. 12; '.S. 24 — Transfer of case — Lower 

Court making remark about demeanour of witness 
that “witness struck me as unscrupulous after read¬ 
ing over deposition and signing it — Occasion held 
gave reasonable apprehension in mind of petitioner 
that he would not get justice — Case held jff to be 
transferred. See Civil P. C. (1908), S. 24. AIR 1951 
Trav-Co 12. 

-O. 18, R. 17; S. 151 — Recalling witness—Power 

of Court—Right to cross-examine—It is Court which 
can suo motu or at instance of party recall witness 
and put question to him—Ordinarily no cross-exami¬ 
nation is allowed upon answers without leave of 
Court — An opportunity to party to recall witness for 
examination, cross-examination or re-examination 
cannot be'said to be governed by O. 18, R. 17 — If 
circumstances warrant, Court can grant such oppor¬ 
tunity under S. 151. (1965) 2 An L T 347 = (1906) 1 
An W R 22 =AIR 1960 Andh Pra 295. 

-O. 18 R. 17—Trial, when closes. See under Civil 

P. C. (1908), O. 18, R 1. (1965) 2 Andh L T 347 = 
AIR-1966 Andh Pra 295. 

—O. 18, R. 18 - S. 32 (3)—West Bengal Premises 
Rent Control (Temoorary Provisions) Act — Local 
inspection by appellate Court — Effect on hearing ot 
appeal. See Houses and Rents—West Bengal Premises 
Rent Control (Temporary Provisions):Act (17of 195U)» 
S. 32(3). AIR 1953 Cal 126. 

_0.18, R. 18 — Local inspection — Purpose is to 

enable Court to understand evidence on record ana 
not to bring fresh evidence on record. Ain 
550. 
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-0.18, B. 18 — Local inspection cannot take 

the place of evidence, AIR 1953 Sau 106. 
f —0. 19) R. 1. 2—Bonus — Ascertainment of sur¬ 
plus for fixing bonus — Guiding factor — Rehabilita¬ 
tion — Deduction of reserves— Extent of—Ascertain¬ 
ment of deductible reserves — Manner of — Burden 
of proof. See Industrial Disputes — Bonus. AIR 1960 
SC 571. 

-0.19, P. 1—Affidavit — Who should make. AIR 

1951 Cal 239. 

—0. 19, R. 1 — S. 9, Madras Buildings (Lease and 
Rent Control) Act (as amended by Act 8 of 1951) — 
Suits under — Procedure to be followed. See Houses 
and Rents — Madras Buildings (Lease and Rent Con¬ 
trol) Act (25 of 1949, as amended by Act 8 of 1951), 
S. 9. AIR 1953 Mad 924. 

-0. 19, R. 1 — S. 1, Evidence Act — Affidavit evi¬ 
dence—Admissibility. See Evidence Act (1872), S. 1. 
AIR 1953 Nag 288. 

-0.19, R. 1 — Art. 220, Constitution of India — 

Aoplieation for writ — Admissibility of additional 
affidavits raising new grounds. See Constitution of 
India, Art. 226. AIR 1950 Tra-Co 35.: 

—O. 19, R. 2—S. 70, Trade Marks \ct — Evidence 
by affidavit—Cross-examination of deponent— Power 
of Registrar. See Trade Marks Act (1940), S. 70. AIR 
1950 Bom 041. 

—-0. 19, R. 3(1)—Art. 220, Constitution of India— 
Evidence — Everything contained in affidavits need 
not be of personal knowledge of deponent. See Con¬ 
stitution of India, Art. 226. AIR 1955 NUC (Cal) 
4499. 

"““0. 19, R. 3 — Delay in filing appeal — Affidavit 
by advocate taking blame on himself giving in- 
advertence and pressure of work as reasons for delay 
— Affidavit should ordinarily be accepted unless cir¬ 
cumstances are very exceptional. 78 Mad L W 697= 
(1965) 2 Mad LJ 507, 

“—O. 19, R, 3 — S. 2, Contempt of Courts Act — 
Complaint for. See Contempt of Courts Act (1926), 
S. 2. AIR 1952 Nag 259. 

—0.19, R.3-S.491, Criminal P. C. - Petition 
under — Affidavit — Verification — The verification 
of the affidavit should invariably be modelled on 
the lines of 0. 19, R. 3 of the Civil P. C. See Criminal 

f ( 18 ?8), s. 491. 1904 (1) Cri L ;J 535 = AIR 
1904 PunJ 198. 

"““O. 20, R. 1—Each District Court is supplied with 
copies of the Government Gazette and it is the duty 
* t0 s .P 0n d a little labour and take a little 

trouble in finding out the relevant Government notifi¬ 
cation appearing in the Govenrnment Gazette, even 
it the party appearing before the Court is not 
caretul enough to place it before the Court. 1900 All 
w B (H C) 155 = 1960 All L J 216 = 1960 All Cr R 

~0- B* l—Hearing of suit — Trial when closes 
--irial closed and matter posted for argument — 
f r »°t precluded from applying for examination 
ot additional witnesses. See Civil P. C. (1908), 0.18 

295 1 ' (1965> 2 Andh L T 347 “ AIR1960 Andh Pra 

—O 20, B. 1-Practice-Duty of Court-Principles 
ot justice, equity and good Conscience-Principles 
cannot be invoked by Court when there are statutory 

1958 Andh w B 

slTcWdV,M,” mf&vt 

bTia, CivU P - c ' (1908 >- 


-O. 20. R. 3, S. 152 — Court which can make the 

amendment. See Civil P. C. (1908), S. 152. AIR 1959 
Cal 153. 

-O. 20, R. 3; 0. 0, P. 2—Plaintiff supplying goods 

to defendant basing his claim for price on-alleged 
contract— Defendant enjoying the benefit — Plaintiff 
claiming relief on basis of compensation as well— No 
objection raised and both parties leading all evidence 
—Contract found nnt established — Decree can be 
given on basis of compensation. See Civil P. C. 
(1908), 0. 6, R. 2. AIR 1955 NUC (Cal) 506. 

-0. 20, Rr. 3 and 4 (2), S, 2 (9) — Judgment — Its 

meaning, shape and contents — Signature and date is 
necessary—Oral judgment is not legal. See Civil-P.C. 
(5 of 1908), S. 2 (9). AIR 1900 Madh-Pra 103. 

-0.20, P. 3, S. 151 — Scope — R. 3 is not exhaus¬ 
tive. See Civil P. C. (5 of 1908), S. 151. AIR 1953 
Nag 307. 

• -O. 20, R. 4 — Contents of judgment. See Civil 

P. C. (5 of 1908), O. 6, R. 2. AIR 1953 S C 235. 

-O. 2ft, P, 4, Ss. 100 and 101 — Finding of fact. 

AIR 1954 Ajmer 63 (1). 

* -O. 20, R. 4 (2) — Order not preceded by Judg¬ 

ment can be a decree. See Civil P. C. (5 of 1908), 
S.2(2). AIR 1957 All 107b. 

-0.20, Rr. 4 and 0 — Question whether certain 

construction stood on certain plot — Decree against 
defendant depending on this question — Nature of 
decree should be such as can be executed without 
reference to other document — Main question left 
undecided — Decree held not proper. AIR 1955 NUC 
(All) 2731. 

—O. 20, R. 4— Duty of Court — Status of party — 
Court will not be influenced by it. AIR 1955 NUC 
(Hyd) 3684. 

-O. 20, R. 4 — Art. 227, Constitution of India — 

Rectification of dereliction of duty. See Constitution 
of India, Art. 227. AIR 1953 Hyd 190. 

-O. 20, R. 4, S. 115— Appreciation of evidence — 

Error in — Interference. See Civil P. C. (5 of 1908), 
S. 115. AIR 1959 Madh-Pra 26. 

—O. 20, R. 4; O. 0, R. 2; O. 41, R. 1; Ss. 100-101- 
Contents of judgment — Appeal— New plea—When 
not allowed. AIR 1957 Madh-Pra 138. 

;-B. 4 — Appreciation of evidence — Court 

impressed with demeanour of plaintiff’s witnesses — 
This is strong circumstance in plaintifl’s favour. AIR 
1955 NUC (Mad) 3920. 

^-—O. 20, R. 4 — Arts. 142, 144, Limitation Act — 
Evidnece and proof. See Limitation Act (1908), 
Arts. 142-144. AIR 1958 Mini 47. 

~ —;9; 20* R * 4 ” Title. See Evidence Act (1872), 
Ss. 101.103. AIR 1953 Mys 72. 

—T 0 -, 20 ' R - 4 "" Appreciation of evidence adduced 
ou both sides — Appraisal of — Evidence Act (1872), 

S- 5 — Appreciation of evidence — Evidence Act 
(1872), Ss. 101-104 — Burden of proof — Both sides 
adducing evidence. See Evidence. 1904 B L J R 701. 

——O. 20, R, 4—Judiciary—Judicial officers — Duty 

or. 

The judicial officers must, for one thing, not only 
refuse to allow themselves to be approached pri¬ 
vately but must also take strong iteps against any 
^j rS0 .L W r mak ® s , *°y to influence them out- 
S-J\ e ‘ Dou ;. t * T ^ eirs is the duty to discharge their 
Judicial functions in open Court in the presence of 

!?Q 0 f«S O fK te f t »k ntS T‘ J? is onl y° n realising the ideal just 
stated that the Indian people can claim to be true to 

c Consti , tu tion so far as judicial ad- 

sffissai&isrss i9m cur l 131=68 * l r 
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—Without considering those grounds Court cannot 
grant decree for eviction on ground not taken in 
plaint. See Civil P. C. (5 of 1908), O. 2, R. 1. AIR 
1923 Tripura 11. 

— 0.20, B. 5, S. 2 (2) — Order not preceded by 
Judgment can be a decree. See Civil P. C. (5 of 1908), 
S. 2(2). AIR 1957 All 107. 

—O. 20, R. 5—Interpretation of statutes — Duty of 
Court — Court should decide only those questions 
which directly arise -from facts of particular case. 
ILR (1951) Bom 65 = 53 Bom L R 355 = AIR 1951 
Bom 121 (121) (Pt.C) (Pr 1) (DB). 

—O. 20, R. 5 — Art. 219, Constitution of India — 
Decision based on weight of authority and not on 
individual judgment of Judge — Conduct contrary to 
oath of office taken-by Judge. See Constitution of 
India, Art. 219. AIR 1963 Guj 291, 

-O. 20, R. 5 — Settlement deed — Suit to set aside 

— Grounds that settlor was not in sound disposing 
state of mind and deed was got executed under undue 
influence — Evidence adduced to prove only former 
ground — Lower Court concluding that settlor was 
not in sound disposing state and deed was executed 
under undue influence — Incapacity and undue influ¬ 
ence are totally different issues — Mixing of issue is 
error - (Civil P. C. (1908), O. 20, R. 5) : ILR 22 Cal 
324 (PC), Rel. on. 1964 Ker L J 724 = 1964 Ker L T 
497 = ILR (1964) 2 Ker 259 = AIR 1965 Ker 189. 

— O. 20, R. 6, S. 148 — Decree for specific perform¬ 
ance of contract for sale — Contents — Power of 
Court to extend time. See Civil P. C. (1908), S. 148. 
AIR 1958 All 488. 

— 0.20, R. 6 — Decree not in accordance with 
Judgment. See Civil P. C. (5 of 1908), S. 152. AIR 
1953 All 485. 

-O. 20, R. 6 (1), Ss. 152, 151, 2 (2), 35 — Decree 

not in conformity with Judgment — Amendment 
must be allowed—Non-mention of costs in Judgment 

— Decree mentioning costs — Amendment of decree. 
See Civil P. C. (1908), S. 152. (1965) 7 O J D 275 = 
AIR 1966 Orissa 225. 

-O. 20, R. 6, O. 41, R 1 — Copy of decree filed 

with appeal not in accordance with O. 20, R. 6 — 
Effect. See Civil P. C. (5 of 1908), O. 41, R. 1. AIR 

1957 Punj 238. 

-O. 20, R. 6; O. 14, R. 1; O. 41, R. 25 — Defective 

judgment of lower appellate Court — No findings 
given on important question—No issues framed. AIR 

1958 Raj 269. 

A_O. 20, R. 6, S. 152 — Amendment of decree. 

See Civil P. C. (5 of 1908), S. 152. AIR 1953 TravCo 
220 (FB). 

9-O. 20, R. 7—Section 12 (2) and Art. 156, Limi¬ 

tation Act — ‘Time requisite’ — Interval between 
date of pronouncement of judgment and signing of 
decree can be deducted. AIR 1950 Assam 83 and AIR 
1949 Assam 23, Overruled. See Limitation Act (1908), 
S. 12 (2). AIR 1955 Assam 129 (SB). 

_O. 20, R. 7 — Schedule 1, Arts. 4 and 5, Court- 

fees Act — Period of 90 days — Starting point is date 
of decree, which is date of judgment and not date 
when decree is actually drawn. See Court-fees Act 
(1870), Sch. I, Art. 4. AIR 1955 Raj 165. 

-O. 20, B. 8 — Judge proceeding on leave after 

pronouncing judgment but before signing the decree 

— Successor signing decree under the designation of 
the Court which pronounced Judgment — No illega¬ 
lity or irregularity. ILR 44 Pat 742 = 1965 B L J R 
628. 

-O. 20, R. 8 — Suit for — Claim for compensation 

for value of improvements effected by defendant — 
Actual amount spent not proved — No compensation 
will be awarded — At time of partition by metes and 
bounds, defendant will as far as possible get his share 


See Partition. AIR 1955 NUC 

(“•j) 2175* 


O. 20, R. 10 — Direction for value of property to 
be determined in execution. AIR 1951 All 413. 

- O. 20, R. 10; O. 21, R. 31 — Execution of decree 
tor specific movable property, modes of. See Civil 
P. C. (5 of 1908), O. 21, R. 31. AIR 1953 Cal 717. 

p”Travancore Civil 
r. L., O. 21, R. 31 — Decree for delivery of movable 
property or amount in alternative—Judgment-debtor’s 
option to pay money. AIR 1951 Tray.Co 176. 


ORDER 20, RULE 11 

-O. 20, R. 11 (2) — Appeal — Competency—Order 

on application under O. 20, R. 11 (2) does not fall 
under S. 47 and is not appealable. See ibid, S. 47. 
1955 Nag L J (Notes) 130. 

[Overruled in 1957 M P L J 191 (Nag']. 

-O. 20, R. 11; O. 21, R. 2, S. 47 — Decree, adjust¬ 
ment of — What amounts to — Money decree—Com¬ 
promise providing for payment of decretal amount 
in instalments and giving concession inform of rebate 
on interest — Creation of charge on properties of 
judgment-debtors — Default clause entitling decree- 
holder to execute decree — Construction — Compro¬ 
mise held not intended to supersede decree but mere¬ 
ly provided mode of executing decree—Decree-holder 
held entitled to execute decree on default in terms of 
compromise. See Civil P. C. (1908), S. 47. AIR 1961 
Punj 439. 


-O. 20, R. 12 — Court-fees Act (1870), S. 11 - 

Scope of first and second para of S. 11 — Determina¬ 
tion of mesne profits —'Procedure for, under Civil 
P. C. 1908, compared with that under Civil P. C. 1882 
— Mode of enforcing payment of additional court-fee 
under S. 11, para. 1 — Only power which a Court 
has alter passing of final decree is to prevent decree- 
holder from executing it till court-fee is actually 
paid and a suit or interlocutory application for passing 
of final decree cannot be dismissed on ground of 
non-payment of stamps — Section 149, Civil P. C. 
1908, does not come into play in matter of payment 
of court-fee on a final decree for mesne profits. ILR 
(1963) Andh Pra 560. 

-O. 20, R. 12 - Article 181, Limitation Act — 

Application tor ascertainment of mesne profits. See 
Limitation Act (1908), Art. 181. AIR 1957 Andh Pra 
18. 


—O. 20. R. 12 and S. 2 (12) - C. P. and Berar 
netting of Houses and Rent Control Order (1949), 
:is. 4 and 0 — Ejectment of tenant after obtaining 
)ermission of Rent Control Officer Ascertainment 
if mesne profits — Criterion is not what plaintiff 
night have got had he been in possession but value 
if user of tenement to defendant after termination of 
enancy — Protection of Rent Control Order not 
ivailable to erstwhile tenant — Held in context of 
inavailability of houses on rent, value of user of 
enement to defendant would necessarily be much 
nore than what defendant paid as rent. ILR (1005) 
Inm 363 = 1965 Mah L J 688 = AIR 1966 Bom 266. 


-O. 20, R. 12 - Co-operative Societies - Maha- 
;htra Co-operative Societies Act, 1960 (24 of 1901)> 
91, 93 and 94 - Application to Registrar by 
;mber of Housing Society - Application for pos- 
ision of flat given by applicant to some other person 
d for arrears of compensation — If Registrar is 
mpetent to entertain application for possession, ne 
11 also have Jurisdiction to decide claims of past as 
ill as future mesne profits until possession is give 
BLR 271, Foil. See Co-operative Societies 
iharashtra Co-operative Societies Act, 1960 (2 
61), S. 91. 1965 Mah L J 523 = ILR (1966) Bom 
= 67 Bom L B 306 (DB). 
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—0. 20, R. 12, S. 97 — Preliminary decree in 
partition suit — Plaintiffs allowed to recover past 
mesne profits — Matter whether can be agitated in 
appeal from final decree. See Civil P. C. (1908), S. 97. 
AIR 1958 Ker 158. 

—0. 20, R. 12, S. 144 — Decree for possession re¬ 
versed in first appeal but upheld in second appeal — 
Stay of execution by trial Court and continued by 
first appellate Court — Claim for restitution by way 
of mejne profits — Whether maintainable under 
S. 144 although no such claim was made in original 
suit — Period for which mesne profits could be claim¬ 
ed under S. 144. See Civil P. C. (1908), S. 144. AIR 
1961 Madh Pra 200. 

-O. 20, R. 12 - Section 7 (i) and Sch. II, Art. 11, 

Courbfees Act — Mesne profits — Dispute as to — 
Court-fee in appeal. See Court-fees Act (1870), S. 7(i)* 
AIR 1958 Mad 414. 

—O. 20, R. 12 — Sections 2 (4) and 7 — Houses 
and Rents — Madras Buildings Lease and Rent Con¬ 
trol Act — ‘Tenant’—Tenant holding over—Liabi ity 
to eviction under decree for possession — Liabi ity 
for mesne profits. See Houses and Rents — Madras 
Buildings Lease and Rent Control Act (15 of 1946), 
S. 2 (4). AIR 1953 Mad 473. 

-O. 20, R. 12 — Mesne profits — Suit for specific 

performance of agreement of reconveyance decreed— 
Liability of defendant for mesne profit — It arises 
only when title actually passes to plaintiff. See Civil 
P. C (1908), S. 2 (12). (1965) 1 Mys L J 253 = AIR 
1966 Mys 215. 

O. 20, R. 12 — Mesne profits — Court awarding 
mesne profits merely stating in judgment that claim 
made by plaintiff was fair and reasonable — No dis¬ 
cussion of evidence on the basis of which it came to 
the conclusion — Finding is contrary to law. (1965) 
1 Mys L J 79 = (1965) 1 Law Rep 632 (DB). 

12 — Mesne profits. See Evidence Act 
(1872), S. 106. AIR 1953 Mys 139. 

—0.20, R. 12, S.2 (12) — Mesne profits. See Civil 
P. C (5 of 1908), S. 2 (12). AIR 1953 Mys 121. 

—O. 20, R, 12 — Mesne profits — Claim for profits 
prior to date of suit — Peculiar circumstances of the 
case as well as the absence of notice. AIR 1952 Mys 

« O. 20, R. 12 — Limited owner — Alienation — 
Possession of alienee before transfer — Mesne profits 
Liability for — Alienee not liable to account for 
profits after transfer in his favour. AIR 1952 Nag 60. 

—*0. 20, R. 12 — Joint Hindu family property — 

non»? r r? a <[A l n n ,7 N , a ture and scope. See Civil P. C. 
(1908), O. 20, R. 18. AIR 1956 Pat 244. 

O. 20, R. 12, S. 11 and O. 34, R. 7 — Defendant 
purchasing lands including lands given in ‘zarpeshgi,’ 
to predecessor-in-interest of plaintiffs — Defendant 
“ling suit for redemption and obtaining decree — 
"JW, , suit . Plaintiff kept out of possession of ‘zar- 
peshgi lands by defendant for certain period-Suit by 
plaintiffs for mesne profits for such period — Suit 

iWSKUtt barred by <res Micata.* See Civil P. C. 
(5 of 1908), S. 11. AIR 1953 Pat 220. 

O. 20, R, 12, S. 2 (12) — Mesne profits — Co- 
2JB5 j*©®iving income from joint property and 
withholding it trom other co.snarers — Claim of 
latter to share or account is not for mesne profits. 

(RajMQUJ P * C ‘ (i9 ° 8) ’ S * 2 (12) ‘ AIR 1955 N U C 

—0.20, R. 12— Determination of lease—Lease by 
mortgagee — Effect of redemption — Mesne profits. 

Aot a882)i s - m - aibi95s 

-0.20, B. 12, S. 38 — Decree which may be exe. 
Twv?Co S a85 avU P * C * C 5 of iOOS), S. 38. AIR 1953 


-O. 20, R. 12, S. 100 and 0.41, H. 2 — Plaintiff’s 

right to get past and future mesne profits not chal¬ 
lenged before lower appellate Court—Even in memo¬ 
randum of second appeal plaintiff’s right to get mesne 
profits not questioned — Held, it was not open to- 
appellant at stage of argument to disclaim altogether 
his liability lor mesne p ; ofits. See Civil P. C. (5 of 
1908), S. 100. AIR 1953 Trav-Co 360. 

——O. 20, R. 13 — Suit for — Estates of more than, 
one person — Suit maintainable — S. A. No. 6 of 
1958, D/- 15-0-1959 (Assam), Beversed. AIR I960* 
Assam 183. 

—O. 20, R. 13 — Sch. 2, Art. 17B (Madras) and> 
Sch. I, Art. I, Court-fees Act — Applicability — Ad¬ 
ministration suits and appeals therefrom. See Court- 
fees Act (1870), Sch. 2, Art. 17B. AIR 1953 Mad 576.. 

-O. 20, R. 13 (2) - Ss. 323, 300, 307 (1), Succes¬ 
sion Act — Insufficiency of assets of deceased to- 
satisfy all creditors in full — Right of creditors under 
S. 328 — Non-rateable payment to some creditors by 
administrator — Right of unsatisfied or dissatisfied. 
creditors against administrator and other creditors- 
who have received in excess of their rateable propor¬ 
tion. See Succession Act (1925), S. 323. AIR 1951 
Mad 296. 

-O. 20, R. 13 and 0.1, R. 10—Administration suit.- 

See Civil P. C. (1908), O. 1, R. 10. AIR 1954 Trav- 
Co 399. 

~—O. 20. R.14, Ss. 144 and 151—Order for pre-emp~ 
tion in favour of A on basis of his status as co-sharer 

— A’s status as co-sharer negatived in another suit— 
Suit by A for refund of pre-emption money fromv 
vendee. See Civil P. C. (1908), S. 144. AIR 1956 
Cal 241. 

-0.20, R. 14 — Pre-emption—Right of—Demand* 

— No evidence that pre-emptor had made any de¬ 
mands — Suit for pre-emption cannot be decreed. 
AIR 1955 Manipur 37. 

—O. 20, R. 14—Pre-emption — Decree for—Effect 
of—Pre-emptor becomes bound by conditions of sale- 

— Vendor is entitled to enforce condition of recon~ 
veyance as against pre-emptor at price fixed by 
decree—Berar Land Revenue Code (1928), S. 174 (4). 

When pre-emption is allowed what takes place is 
the substitution of the name of the pre-emptor in the 
sale deed in place of that of the vendee. Since that is 
so, the pre-emptor will be deemed to be a party to the 
document and therefore bound by all the terms 
thereof including a condition for reconveyance. 

The law of pre-emption derogates from the general 

law inasmuch as it interferes with the right of free- 
transfer of property. It is therefore to be strictly con- 
strued. Sub-sectioa (4) of S* 174, Berar Land Revenue- 
Lode does not in terms apply to a case where pre¬ 
emption has already been decreed. After the claim is 
decreed the original sale-deed must :be regarded as 
one id favour of the pre-emptor. He must, therefore* 
be held bound by the terms thereof, whatever thev 
may be. 18 N L R 202, Dissented from. 7 

As regards the consideration for the reconveyance 
which the vendor wants to enforce against the pre- 
emptor the sale-deed stands amended by the decree- 
tor pre-emption and therefore the vendor will be 
liable to pay only-the pre-emption price determined 
by the decree and not the consideration mentioned in 

402=ILR ll9S3, Nas 51S - 
^195 2 7°p R .i 1 5«l. Nat " re0f r ‘ 8ht ' 886 Pre ' e “P ti0D - 


- a ~ 3 * Suits Valuation Act—Rules 

under — R. 2 — Suit for pre-emption of agricultural 
land — Value for jurisdiction in appeal—Direction to 
deposit market value — No effect on valuation f/>* 
jurisdiction—10 Pun Reil908 1 140 Pun JL R 1908* 
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Overruled. See Suits Valuation Act (1887), S. 3. AIR 
1960 Punj 467 (FB). 

— O. 20, R. 14, S. 11—Applicability of res judicata 
to pre-emption suits. See Civil P. C. (1908), S. 11. AIR 
1958 Punj 83. 

-—O. 20, R. 15, Ss 2 (12), 144 and Preamble - 
Mesne profits — Meaning of — Same in S. 144—Cri¬ 
terion for calculation. See Civil P.C. (1908), S. 2 (12). 
AIR 1959 Andb Pra 182. 

—O. 20, R. 15 — Deed of partnership with a clause 
that in case of dissolution business premises shall 
belong to plaintiff—Dissolution of partnership and 
Court proceeding to pass preliminary decree—Court 
appointing local Commissioner and directing him to 
take possession of disputed property and give the 
same to plaintiff. Held the order was proper. See 
Partnership Act (1932), S. 48. (’65) 67 Pun L R 951. 

-O, 20, R. 15 — S. 7 (iv) (f), Court-fees Act — 

Partnership suit. See Court-fees Act (1870), S. 7 (iv) 
(f). AIR 1953 Vindh Pra 43. 

-O. 20, F. 10; O. 41, R. 1 — Delegation of func¬ 
tion by Commissioner to others. AIR 1953 Him 
Pra 110. 

-O. 20, R. 16—S. 213, Contract Act — Suit for ac¬ 
counts by agent against principal—When maintainable 
—Limitation — Art. 120 applies to such a suit—See 
Contract Act (1872), S. 213. AIR 1960 Punj 607. 

• — O. 20, R. 17 - See Civil P, C. (1908). O. 41, 
R. 23. (1961) 2 S C J 191=AIR 1960 S C 1034. 

9-O. 20, P. 18—S. 28-A, Proviso 1 (as amended in 

1948), Provincial Insolvency Act—“Final decision”— 
Meaning of—Preliminary decree for partition is ‘final 
decision.’ A I R 1956 Mad 413, Reversed—See Pro¬ 
vincial Insolvency Act (1920), S. 28-A, Proviso 1. 
AIR 1963 SC 992. 

-O. 20, R. 18 - Ss. 170, 182-A and 182-B - Ten¬ 
ancy Laws — U. P. Zamindari Abolition and Land 
Reforms Act—Suit for partition under S. 170—Decree 
passed by Munsiff—Transfer to Collector—Necessity 
of application to Munsiff—See Tenancy Laws—U. P. 
Zamindari Abolition aod Land Reforms Act (1 of 
1951), S. 170. AIR 1958 All 673. 

-O. 20, B. 18—Who can apply—Scheme decree— 

Defendant who is also judgment-debtor given rights 
under decrpe can apply — See Execution—Who can 
apply. AIR 1900 Cal 718. 

-O. 20, R. 18 — Suit for — Maintainability—Pro¬ 
perty in possession of one of co-sharers as tenant. 

A suit for partition by a co-sharer is maintainable, 
although the property which is the subject-matter of 
partition is in the occupation of one of the co-sharers 
as a tenant. 25 M 504 and 26 ;M 78, Rel. on. 56 
C W N 679=90 CLJ 237=1 L R (1954) k l Cal 400= 
AIR 1953 Cal 36. 


_O. 20, R. 18-Suit for—Power of Court to order 

ale—Partition Act, S. 2. 

The power of Court to direct a sale in a suit for 
partition must be held to be limited to the cases pro¬ 
dded for within Partition Act. The Court has no 
nherent power of sale in case it finds that the pro¬ 
perty cannot be conveniently partitioned or that the 
partition thereof would affect the intrinsic value of 
he property. TLR (1953) 2 Cal 228=57 C W N 439 
=AIR 1952 Cal 893. 


-O. 20, R. 18-Suit for-Joint property capable of 

being conveniently partitioned — Jurisdiction ot 
Court to direct sale — Co-sharer effecting improve¬ 
ments and repairs—Equitable relief. 

In a suit for partition of a joint property (e. g.) a 
dwelling-house, belonging to certain co-sharers who 
cannot be considered to be members of a joint Hindu 
family, the Court has jurisdiction to direct a sale of 
■Che property among the co-sharers independently of 


the Partition Act, if it cannot be reasonably or con¬ 
veniently partitioned by metes and bounds. A sale 
amongst the co-sharers subject to valuation made by 
the Court’s the best method of determining which 

?LnuV h0U y £ etain the r property and what sum 
should be paid by way of compensation by the co- 
sharer retaining the property to the other co-sharers. 
It no offer over the valuation made by the Court is 
forthcoming from any of the co-sharers, the property 
can be sold by public auction. (1952) 90 Cal L J 147, 

—0.20, R. 18—Partition — Provision for owelty— 
Charge — Nature of — Priority between charge of 
owelty and charge under indemnity clause. 1958 
Ker L T 41=1958 Ker L J 230. 


—O. 20, R. 18—Co-sharers — Partition — Finding 
secured by one co-sharer relating to invalidity of 
malviappa — Finding enures to benefit of other co¬ 
sharers. 


A decree for partition is a joint decree in favour of 
all the share-holders so that execution proceedings 
taken by one of them are sufficient to keep the decree 
alive in favour of all. Thus the finding secured by 
one of the share-holders relating to the invalidity of 
a particular transaction (e. g. Malviappa) would enure 
to the benefit of the other share-holders also even 
though that share-holder had paid the Court-fees 
only for his share. 1949 Ker L T 5 = 1949 Trav- 
CoL:Rl(DB). 

-O. 20, R. 18—Scope and applicability— See Civil 

Procedure Code (5 of 1908), O. 20, R. 12. AIR 1953 
Mad 723. 


-O. 20, R. 18 — Ss. 21 and 23, Arbitration Act — 

“At any time before judgment is pronounced” — 
“Judgment” means final, not interlocutory judgment 
— Power to refer after preliminary decree exists— 
Pending appeal has ne effect on power to refer. AIR 
1953 Mad 492. 

-O. 20, R. 18; S 54 — WroDg directions to Collec¬ 
tor under S. 54 — Partition not made or commenced 
by Collector — Instructions about partition can be 
recalled and varied by Civil Court and even by ap¬ 
pellate Court. AIR 1965 Mys 46. 

—O. 20, R. 18, S. 54 — Order under O. 20, R. 18- 
Nature of-Order directing papers to be transmitted 
to Collector—Appeal. AIR 1959 Mys 233. 

-O. 20, R. 18—Partition—Suit for claim for profits 

—Nature of, stated. AIR 1955 Nag 241. 

-—O. 20, Rr. 18, 17—Toint Hindu family property- 
Suit for partition — Nature and scope. AIR 19o0 
Pat 244. 

-O. 20, B. 18 — Suit for - Maintainability-Pure 

suit for partition will not lie if there is no unity of 
title and possession — Suit for partition and recovery 
of possession held maintainable. AIR 1955 N U C 
(Pat) 1597. 

-O. 20, R. 18, S. 54; O. 26, B. 13-Effect of agree¬ 
ment to exclude certainj properlies from jurisdiction 
of Civil Court- See Civil Procedure Code (5 of 1908), 
S. 54. AIR 1953 Punj 250. 

_O. 20, R, 18—Suit for — Claim for compensation 

for value of ’improvements effected by defendant— 
Actual amount spent not proved — No compensation 
will be awarded - At time of partition by metes and 
bounds, defendant will as far as possible get his 
share out of new construction. AIR 1955 N U L 
(Raj) 2175. 

-O. 20, B. 19—Set-off—Nature of—See Civil Pro¬ 
cedure Code (5 of 1908), O. 8, R. 0. AIR 1951 
Mad 783. 

• —O. 20, R. 19, O. 8, R. 6 -Equitable set-off. See 
Civil P. C. (1908), O. 8, R. 0. AIR 1954 Trav-Co 243 
(FB). 

-O. 20, R. 90, S. 13—Bihar Money Lenders (Regu¬ 
lation of Transactions) Act-Service of notice-Notice 


1 GIVIL PROCEDURE'CODE (5^oT 1908); O.&l 
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Issued to both judgment-debtors who were father 
and son — Notice served personally on son who was 
joint with his father — Son accepting both notices as 
adult male member on his own behalf and on behalf 
of his father — Service of notice is valid under 0.5, 

R, 15, Civil P. C. — Even if service of notice is held 
irregular on father that by itself was not sufficient to 
vitiate sale as there was no substantial injury on 
account of sale. See Debt Laws — Bihar Money 
Lenders (Regulation of Transactions) Act (1939), 

S. 13. AIR 1960 Pat 171. 

—0. 21—Ejectment decree — Decre-holder can 
applv for elocution within time prescribed by law. 
See Presidency Small Cause Courts Act (1882), S. 48. 
AIR 1961 Mad 408. 


-0. 21, R. 1—Rules of procedure —Duty of Court 

to observe. 

The Court should not lean towards technicality. 
It should try to do substantial justice between the 
parties and determine the dispute finally. The rules 
of procedure are meant to subserve justice and not to 
hamper it. 1965 All WR(HC) 209= 1965 All L ) 
417, 

-0. 21, R. 1 — Payment of decretal amount into 

Court. Execution taken out—judgment-debtor alleg¬ 
ing that they had deposited decretal amount in 
Court — Payment held not proved. AIR 1955 (NUC) 
Hyd 2358. 

-0. 21, R. 1— Sections 59 and 60, Contract Act — 

Appropriation of payment — Composite judgment- 
debt—Rule of appropriation in such case. See Con¬ 
tract Act (1872), S. 59. AIR 1951 Trav-Co 80. 

^—-0. 21, R. 2—Suit on bond — Settlement pleaded 
in defence — No evidence on settlement — Defence 
plea held could not be accepted. AIR 1955 NUC 
(Ajmer) 4762. 


*—-0.21, R. 2—Decree for ejectment — Execution- 
Adjustment in appeal — Effect of. Sea Houses and 
Rents — U. P. (Temporary) Control of Rent and Evic¬ 
tion Act (1947), S. 3 (1) (a). 1958 All L J 040. 

•—0. 21, R. 2—Article 182 (5). Explanation II, Limi¬ 
tation Act — Proper Court — Court dismissing appeal 
from decree — Not ‘proper Court’ — Court having 
jurisdiction to entertain execution application — 
Whether proper Court — Appellate Court if can 
entertain execution application — Words and Phrases 

See Limitation Act (1908), 
Art. 182 (5). AIR 1963 Andh Pra 452. 

/ T"'9 , t 2L 2, S. 47—Failure to proceed under 

JJ* 21. R. 2 (2)—Objection under S. 47. See Civil P. C. 
(1908), S. 47. AIR 1956 Him Pro 03. 

/“""U. 21, Hr. 2, 15—Joint decree-holder— Discharge 
irLo De ~~“ Effect. See Civil Procedure Code (5of 
1908), O. 21, R. 15. AIR 1953 Hyd 53. 

0* 21, R. 21; S. 47 — Adjustment of decree in 
part - Time given to pay balance - Attachment to 
continue - Additional sum borrowed -Election for 
balance of decretal amount is maintainable — Fresh 

iihao? 5£ COvered b y separate suit. See Civil P. C. 
(1908), S. 47. AIR 1900 Madh Pra 257. 

iuilS’ a 21 * R *.?- Secdo n 19. Madras Agriculturists 
belief Act — Mortgage decree agiinst agriculturist 
mortgagor and non-agriculturist puisne mortgagee- 

P 80 ‘‘ ee sc £ a fld down a g al nst mortgagor alone — 
0 ° P u, s n s mortgagee purchasing property in 
execution of his decree and paying amount under 

h? ™r d< T de i Cree l£ u11 satIsfacdo “ held could not 
d !* n J 0SS differen °e between two deorees 

in tEI d 7 Inte 5 0St on s “ oh difference not altow<2 
in the circumstances. See Debt Laws— Mad.™ 

AgrMturists Relief Act (1938), S. 19. AIR 1956 

ZT""P' R j 2—Duty of Court to enquire into pay¬ 
ment. alleged*— Court! held oughtfo haveenquffi 


into truth of payment before dismissing application 
under O. 21, R. 16. See Civil P. C. (1908), 0.21, 
R. 16. AIR 1955 NUC (Mad) 3149. 

-O. 21, P. 2-Reference to arbitration in execu¬ 
tion followed by award — Award must bQ treated as 
adjustment. S*e Arbitration Act (1940), S. 47, Proviso. 
AIR 1955 Smi*8. 


-0.21, R. 3, S. 38 — Simultaneous executions — 

Non-mentioning of result of previous application — 
Effect indicated See Civil P. C. (1908), O. 21, R. 11. 
AIR 1955 All 382. 

-0. 21, R. 6, S. 44 -A (2)—Certificate of non*satis- 

faction of foreign decree — Not same as non-satisfac¬ 
tion memo under O. 21, R. 6—Failure to file such 
certificate — Execution not maintainable. See Civil 
P. C. (1908), S. 44.A (2). AIR 1964 Mad 221. 

O. 21, Rr. 6, 10 — Decree passed by C Court — 
According to terms of decree decree-holder to be paid 
certain money on 13-7-1934 — Application filed on 
22-6-1946 for transmissions! decree to N Court for 
execution—Order for transmission passed on 13*7-1940 
—On 12 7-1940 decree-holder presenting application 
for execution to N Court — On same day N Court 
returning application for production of copy of 
decjee — Execution application represented on 
19-7-1940 — Order of transmission and order for 
return held must be presumed to have been made at 
first moment of day — Application held must have 
been taken back after order for return was passed — 
Presentation ot application, on 12-0-1940 held was 
valid and application being »n time decree was not 
barred under S. 48. See Civil Procedure Code (5 of 
1908), S. 39 (1). AIR 1953 Mad 71. 

^-O. 21, R. 6—Article 182 (5), Limitation Act — 
Final order—Application for transfer of decree — 
Order directing preparation of certificate is not final 
order —Starting point of limitation is date on which 
certificate is prepared and signed. See Limitation 
Act (1908), Art. 182 (5). AIR 1900 Pat 209. 


—-O. 21, R. 6—Federal Court decree — Omission to 
send copy of decree to transferee Court. See Civil 
P. C. (1908), S. 38. AIR 1954 Pat 497.: 

—0 ; 21, R. 7, Ss 11, 38. 47, 86, 9 —Inherent want 
of jurisdiction — Decree does not operate as res judi¬ 
cata Suit against ruling-princ? without Certificate- 
Decree is nullity—Executing Court can question such 
decree - Decree transferred for execution — Trans¬ 
feree Umrt also can question the decree — Distinc¬ 
tion between decree passed by Court having no 
inherent jurisdiction and Court irregularly assuming 
jurisdiction. See Civil P. C. (1908), S. 11. AIR fcl958 
Bom 30. 

“-Transfer of decree for execution 
under S. 38 (1) — Transferee Court — Jurisdiction — 
Depends upon actual amount under execution. See 
Civil P. C. (1908), S. 0. AIR 1962 All 586. 

“ O. 21, R. 8, Ss. 39, 38, 6 — Competent Court — 
Deoree transferred for execution to another Court — 

AI R U 1957 y Orissa* 177 “ ‘ 866 CivU C * (1908} * S * 39 « 

r C R \ fO-Sections 3, 8, T. P. Act- Trans* 

ter of debt pending suit in respect of it - Transferor 
cannot pass any interest in non-existent decree — 

Z „ < J°f s .? 0t u assist ^ ird ^-Transferor of debt 
can ge t itself substituted under 6. 22, R. 10 as plain- 

AffuMftS.T AjB d 195| e sC376 raDSf8r °' Pt ° PMty 

t S. 144,-0. 34, R. 8 — Final decree 

under O. 34, R. 8 granting possession — Decree 
passed after rejection of application under S. 144 — 
Application for execution of decree is not barred c*. 
Civil P. a (1908), S. 144. AIR 1955 (NUC) AjmMlSB, 
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—^*0. 21, R.10- Presentation of application for exe¬ 
cution—Application signed by counsel having power 
on behalf of both decree-holders —Vakalatnama con¬ 
ferring power to execute—Application held in accor¬ 
dance with law on behalf of both the decree-holders. 
AIR 1955 N U C (Ajmer) 4782. 

-O. 21, R. 10—Procedure—Execution application 

—Power to adjourn. 

Where a stay of execution has been granted by the 
appellate Court on furnishing of security and the 
decree-holder is asked to show cause why the draft 
security boni filed by the judgment-debtor should 
not be accepted, it cannot be said that on his failure 
to appear on that date the execution petition itself 
should be struck off for default. The Court has 
power to adjourn the execution C3se to another date. 
AIR 1951 Ajmer 47 (1) (47) (Pr 3). 

-0.21, R. 10, S. 11 (6)—Change in the name of 

company during pendency of suit — Decree in old 
name — Execution in new name can be allowed. See 
Companies Act (1913), S. 11 (0). AIR 1955 All 192. 

-O. 21, R. 10—Decree in favour of manager of 

temple—Application for execution by his successor— 
Succession certificate not necessary. AIR 1955 NUC 
(Madh Bha) 3815. 

-O. 21, R. 10, Ss. 48, 39— Execution petition filed 

before transferee Court within limitation—Order of 
transmission passed after limitation—Bar applied. See 
Civil P. C. (1908), S. 48. AIR 1957 Mad 726. 

—-O. 21, R. 10—Execution application presented to 
transferee Court before transfer—Validity of presenta¬ 
tion. See Civil P. C. (5 of 1908), S. 39(1). AIR 1953 
Mad 71. 

-O. 21, F. 10—Procedure in regard to suits—O. 9, 

O. 2, R. 2 and 0.17, Rr. 2 and 3, do not apply to execu¬ 
tion proceedings — Order dismissing application — 
No default on part of decree-holder — Order, cannot 
be upheld, more so, if S. 48, Civil P. C., is likely to 
operate as bar to further application. See Civil P. C. 
(1908), S. 141. AIR 1955 Nag 305. 

-O. 21, Rr. 10, 11—Execution — Properties exem¬ 
pted in previous execution case — No bar to proceed 
against. AIR 1965 Pat 296 (296, 297) (Pt B) (Pr 2). 

-O. 21, R. 10 — Money decree — Application for 

execution—Lesser amount than due claimed through 
error—Waiver. AIR 1951 Trav-Co 75. 

-O. 21, R. 10 — Applicability — Provisions of, do 

not apply to proceedings in execution of decree — 
See Civil P. C. (1908), O. 2, R. 2. AIR 1951 Trav-Co 
75. 

_O. 21, R. 11(1)-Against whom execution is to 

issue—Case on facts. AIR 1955 (N U C) Ajmer 1978. 

—O. 21, R. 11. S. 73—Necessary condition for ap¬ 
plicability of S. 73. AIR 1957 Andh Pra 1017. 

_O. 21, R. 11-Misdescription of decree-Ex parte 

decree set aside and new decree passed stating that 
decree should be same as ex parte decree — Ex parte 
decree cannot be executed—Application to transferee 
Court for execution of ex parte decree — New decree 
not transferred—Execution application is not one for 
execution of new decree, treating the description ot 
decree as case of misdescription. See Civil P. L. 
(1908), O. 21, R. 10. AIR 1955 Bom 93. 

_O. 21, R. 11 - Execution - Who can apply - 

Scheme decree — Delendant who is also judgment- 
debtor given rights under decree, can apply. AIR 
1960 Cal 718 (721) (Pt C) (Pr 16) (DB). 

-O. 21, Rr. 1113), 17, O. 41. R. 5 - Appeal from 

decree-Effect on execution of oiiginal decree-Ap¬ 
pellate Court affirming original decree-Fresh execu- 
Hon not necessary — Legality of.amendment ot nrst 
application. See Civil P. C. (1908), O. 41, R.5. AIR 
1960 Madh Pra 41. 


O. 21, R. 11, S. 73— Claimant for rateable distri- 
bution must have applied for execution to Court by 
which assets are held before receipt of assets — Ap¬ 
plication for transfer of decree to Court holding 
assets is not one for execution. See Civil P. C. (1908), 
S. 73. AIR 1965 Mad 511. 

-O 21 B against surety. See Civil 

P. C. (1908), S. 145. AIR 1956 Mad 201. 

O. 21, R. 11 (2) (j) (iv)—Appointment of receiver 

1956 X Ma U dl63 Se0 ^ P * C ' (1908) ' S - 51 ( d )* AIH 

-O. 21. B. 11, O. 3, R. 4—Appointment of pleader. 

See Civil P. C. (1908), O. 3, R. 4. AIR 1954 Mad 934. 

-O. 21 , Pr. 11 to 14 — Encumbrance certificate. 

AIR 1954 Mad 74. 

-O. 21, R. 11, S. 48—Presentation of execution by 

unauthorised person. See Civil P. C. (5 of 1908), 
S. 48. AIR 1951 Mad 340. 

-O. 21, R. 11—Art. 182(5), Limitation Act—In ac¬ 
cordance with law — Execution for attachment only 
—Absence of praver for sale is not fatal—Application 
is step in aid or execution even if requirements of 
O. 21, R. 11, Civil P. C„ are not satisfied. See Limita¬ 
tion Act (1908), Art. 182(5). AIR 1951 Mad 274. 

-0.21, F. 11(2) — Application for execution — 

Parties jointly entitled to certain properties under 
decree—Execution application by one without stating 
that execution was also for benefit of other — Main¬ 
tainability of — Other party impleaded to application 
but not contesting right of applicant to possession of 
properties — By registered partition deed applicant 
shown exclusively entitled to properties — Applica¬ 
tion held maintainable. See Civil P. C. (1908), S. 47. 
(1905)2 MysLJ 103. 

-O. 21, R. 11-Art. 182(5), Limitation Act-Exe¬ 
cution application mentioning deceased judgment- 
debtor-O. 21. R. 17(2), Civil P. C., not availed of- 
Application whether step-in-aid. See Limitation Act 
(1908), Art. 182(5). AIR 1956 Orissa 142. 

-O. 21, R. 11—S. 3— Decree of Kapurthala State 

Court sought to be executed after enactment of Ordi¬ 
nance-Law applicable — Power of executing Court 
to grant instalments. See Pepsu (General Provisions 
Administration) Ordinance (10 of 2005, Smt.), S. 3. 
AIR 1951 Pepsu 86(2). 

-O. 21 , R. 11 —Some of decree-holders already 

dead when execution taken out— Execution allowed 
—Appeal — The fact that legal representatives were 
not brought on record, did not affect the appeal. Ain 
1954 Punj 197. 

-O. 21, R. 11 — ‘In accordance with law’ — Ap¬ 
plication merely asking relief of . u ! l0 ,tf 

See Limitation Act (1908), Art. 182(5). 1958 Raj L \V 

180. 

-O. 21, Rr. 11, 15, O. 41, R. 20 - Joint decree - 

Execution—Appeal—Necessaiy Parties indicated, bee 

Civil P. C. (1908), O. 21, R. 15. AIR 19o5 Raj 197. 

_O. 21, Rr. 11, 97, 99, Ss. 115, 47 - Order under 

Rule 99—Appeal does not lie but revision is maintain¬ 
able—Application named as under R. 11 -Allegation 
that brother-in-law of judgment-debtor residing on 
property, obstructing — Application is under R. 7 
Enquiry in manner required under R. 99 — Order is 
not appealable. AIR 1955 (N U C) P«aj 1069. 

• —O. 21, R. 11. Ss. 24, 23 -B—Scope-Sale without 
attachment. See Travancore Revenue Recovery Act 
(1 of 1008), S. 24. AIR 1953 Trav-Co 494 (FB). 

_O. 21, R. 12, S. 48 -Moveable property in posses¬ 
sion of judgment-debtor-No list of property is neces¬ 
sary - Position of legal representative is the same - 
Fact that further details are to be provided will not 
tantamount to fresh application for Purpose of b. 48. 
See Civil P.C. (1908), S.48. AIR 1960 Madh Pra 187. 
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-0. 21, Hr. 12,13 and 14-Art. 182(5), Limitation 

Act — Cheque application supported by affidavit — If 
can be regarded as execution application—Order dis¬ 
missing application if saves limitation for subsequent 
execution application. See Limitation Act (1908), 
Art. 182(5). AIR 1957 Mad 665. 

-0. 21, R. 12, Ss. 145 and 47 — Suit for profits — 

Sureties for past profits—Decree for post and future 
profits and costs — Sale of Sureties’ properties — Ap¬ 
propriation of sale proceeds should not Jeopardise 
rights of sureties — Mode indicated. See Civil P. C. 
(1908), S. 145. AIR 1955 (N U C) Mad 1821. 

-O. 21, Rr. 12- 13, 14 — Encumbrance certificate. 

See Civil P. C. (1908), 0. 21, R. 11. AIR 1954 Mad 74. 

——0. 21, F. 12 — S. 6, T. P. Act — Mesne profits — 
Right to claim—Nature of—Assignment of mere right 
to claim mesne profits—Validity. See T. P. Act (1882), 
S. 6. AIR 1951 Trav-Co ISO. 

-0. 21, Rr. 13,17, S. 48 — Execution filed within 

12 years of decree — Application not stating property 
sought -to be proceeded against — Defect detected 
after 12 years — Application for amendment within 
time granted by Court — Amendment if properly al¬ 
lowed under 0. 21, R 17—Bar under S. 48 If applies. 
See Civil P. C. (1908), S. 48. AIR 1959 Assam 25. 

——0. 21, R. 15—Decree in favour of two persons— 
Execution filed by one — Rule does not require ex¬ 
plicit statement that it is filed on behalf of all credi¬ 
tors. AIR 1951 Ajmer 73(1). 

’—0. 21, Rr. 15, 2 -Joint decree-holder—Discharge 
by one-Effect. AIR 1953 Hyd 53. 

0. 21, R. 15—Applicability—Conditions essential 

— Decree ought to be passed in favour of more per¬ 
sons than one — It should be passed jointly in their 
favour — Decree of the trial Court awarding costs to 
the defendants to the extent each had incurred — 
High Court in appeal making the costs jointly pay¬ 
able to all defendants without interfering with the 
costs of the trial Court - O. 21, R. 15 does not apply 

— Some of the defendants alone not competent to 
execute the entire decree. (Held on facts that the 
decree in question did not impose any condition re¬ 
quiring all the decree-holders to Join in the execu- 
V°. n ' re ,? s ° D , in * of the single Judge overruled). 10 
fl Aif : «Q L D l l l 13 Week, y Reporter 244; ILR 

Pit 383 (DB) J 740=1 L R (1984) Madh 

—?• 21* R. 15—Application for execution — Parties 
jointly entitled to certain properties under decree — 
Execution application by one without stating that 
execution was also for benefit of other — Maintain¬ 
ability of — Other party impleaded to application but 
not contesting right of applicant to possession of 
properties-By registered partition deed applicant 
shown exclusively entitled to properties - Applica¬ 
tion held maintainable. (1965) 2 Mys L J 103. 

JTo?'n 1 £ 66 (1 *’ 2. R. 2 — S. 60 (1), 

AnnW ; r> 15 f 2 and °*. 2 « R - § — Mortgage decree — 
Application for execution under 0. 21, R 15 by one 

ft representatives of decree.holder - 

f i° rtg '*8®^ ^nd purchased by himself in Court aue- 

tion with Courts permission — Suit by other legal 

reprerentatives for partition and possession of their 

n a o e n Q o pr °c 0rt ^“, Not barred under S. 66(1) or 

I960 Mys 2» e ° ml P ' C ' (1908) ' S ' 66 l 1 )' * I R 

~*0. 21, R. 16; O. 40, R. 1 —■ Office of receivership 

"I u° j U p ces , 510 , n Creditor appointed receiver to 

h? h? d , e ^ t0 , r s debts — Rights cannot be exercised 
by his legal representative — Necessity of order hv 

Mad209, ee CwtP * C * (l908 >’°*^.R L°AIR 195? 

Z7p fl - TviSlfl 8 T Actionable claim — Decretal debt 
1951Pa?415? ° f Pr0Peily Act (1882 >- S ’ 3 - AI R 


0. 20, B. 16—Suit for—When can be brought — 
Not confined to cases of partnership or principal and 
agent or fiduciary relationship — Circumstances of 
special complication — Necessitating the taking of 
accounts — Suit for accounts can be brought — See 
Accounts—Suit for. AIR 1960 Puoj 415. 

-0. 21, R. 16 —‘.Transfer of part of decree. AIR 

1951 Punj 324. 

-0. 21, B. 16 — Assignee of suit property during 

pendency of suit is not assignee of decree. AIR 

1952 Trav Co 555. 

-0. 21, R. IP. S. 49 — Application for execution 

by transferee—Pleas open—See Civil Procedure Code 
(5 of 1909). S. 49. AIR 1952 Trav-Co 504. 

—0. 21, R. 16 — Death of decree-holder during 
execution — Substitution of legal representative — 
See Civil Procedure Code (5 of 1908), S. 146. A I R 
1952 Trav-Co 504. 

® 21. Rr. 17,11 (2) (1), 10—Defective applica¬ 

tion — Application purporting to be application for 
execution under 0. 21, R 11—Non-compliance with 
requirements of 0 21, R. 11-Mode of execution not 
indicated—Objection not taken io execution Court or 
at later stage That application is not maintainable, 
cannot be contended - See Civil P. C. (1908), 0.21. 
R. 11 (2)(j). AIR 1955 SC 376. 9 

‘ “0. 21, R. 17 — Decree for maintenance creating 
a charge on an estate — Decree-holder can proceed 
not only against the corpus of property charged but 
against its income as well — By proceeding against 
the income of the property, maintenance-holaer is 
proceeding against the charged property itself. IL R 

Pra 227 draS 91< (927) ' Fo!1, ILR (1964) Andh 

. 0-21, R. 17—Name of deceaaed judgment-debtor 

in execution petition — Mistake can be corrected by 
impleading legal representative. A I R 1935 N U C 
(Andhra) 4461. 

p * nd * aQ Independence (Legal 

Proceedings) Order—Pending proceedings— Amend- 
meat of execution petition - See Indian Independ- 

1958 Caf 132 f ° CeediDgS) ° rder {1947) ’ Art * 4 ‘ A I R 

—O. 21, R. 17 — Amendment of execution. See 

Cal 676 r ° CedUre C ° de (5 ° f 19 ° 8J ‘ S ‘ 151 * AlR 1953 

p77o?.‘f£ 1, R ' *2 (2 ! "" Amendment and limitation — 
Execution application within time - Supplementary 

fnr p!J?°H 0rt Sf S j fi ed - aa o a ° C0 P ted when limitation 

h 3r ®f ecutlon had expired—Supplementary list should 

R e ta k 0 ° as Part of original application under 0.21, 

fhmL hl ZJJa sup Pj em0 ntary application held 
should be treated as one in continuation - See Civil 

(Ca 1) 4B30. 8 ’ ° U R,17(1) ’ AIR 1955 NUC 

“ D — Appeal from decree — Effect on 

?nrnHain O l > ^ 0Mglna l^ eC i5 ee ~ Apr>ellate C9Urt affirm¬ 
ing original decree-Fresh execution not necessary— 

P C /lanli 8 n 0l ln nO S nl E of fre 2 h app,ic atlon-S3eCivil 
P. C. (1908), O. 41, R. 5. A I R-1960 Madh Pra 41. 

. . ’.?• 21* R* 17—Application for execution—Parties 

EiecaHn 1 !! ^ pr ° rerties under decree - 
f” [on application by one without stating that 

w « aiso for benefit of other - Maintain- 

no? ? ! “7 0lher P arty implead ed to application but 

nrnn«°i? teftm n nght , of a P pIica nt to possession of 

properties — By registered partition deed applicant 
m? C i U « S1V l? r entit J 6d t0 Properties—Applfcation 

(uwmSSL t:m. Seo CivU p - a |1908 i' s -«“ 

FS.S °i i sir: 

»'*aT? Ci,u p - a < i9 ° 8 »- o.s! 
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—O. 21, R. 17—Non-compliance with O. 21, R. 11 
(2) (f)— Efftct — (Application for execution — Parti¬ 
culars)—See Civil Procedure Code (5 of 1908), O. 21, 

R. 11. AIR 1951 Punj 371. 

-O. 21, R. 17 — 'In accordance with law’—Defec¬ 
tive application registered by Court — See Limitation 
Act (1908), Art. 1S2 (5). 1956 Raj L W 486. 

-O. 21. F. 18; O. 26, F. 13 — S. 2, Partition Act- 

Power of Court to order sale instead of partition — 
(Bengal, Agra and Assam Civil Courts Act (1887), 

S. 37 (2)—See Partition Act (1893), S. 2. AIR 1952 
Cal 893. 

-0.21, R. 18 — Civil P. C. (Travancore), 0.21, 

R. 16—Applicability — Set eft of claims under cross- 
decree without filing execution petitions. AIR 1951 
Trav-Co 78. 

-0.21, R. 20 — R. 765, Travancore Civil Courts 

Guide—Court passing order for issue of notice under 

O. 21, R. 20, Civil P. C. on next day of presentation 
of execution application — Order is in accordance 
with rule — Decree-holder cannot contend that it is 
passed without notice to him as he is expected to 
know of such order — See Travancore Civil Courts 
Guide (1099) (ME), R. 705. AIR 1951 Trav-Co 179. 

-O. 21, R. 21i S. 151 — Amendment of execution 

—See Civil Procedure Code (5 of 1908), S. 151. AIR 
1953 Cal 676. 

—O. 21, R. 22— Art. 183, Limitation Act—Revivor 

— Doctrine of—Essentials—Notice under O. 21, R. 22 

— Effect of — Sea Limitation Act (1908), Art. 183. 
AIR 1956 All 32. 

-O. 21, F. 22 — Art. 14, Constitution of India—It 

does not contravene Art. 14 — Principles of natural 
justice if offended against—See Constitution of India, 
Art. 14. AIR 1957 Andh Pra 130. 

-O. 21, R. 22; O. 22, R. 12 and S. 50 — Death of 

judgment-debtor pending execution — Legal repre¬ 
sentatives not brought on record — Court should not 
proceed with execution, though proceedings will not 
abate—Otherwise S. 50 would be nugatory. See Civil 

P. C. (1908), S. 50. AIR 1955 Cal 573. 

-O. 21, R. 22 — Art. 182 (5), Limitation Act — 

Application for execution made by mistake against 
judgment- debtor who is dead can be regarded as a 
step in aid of execution. See Limitation Act (1908), 
Art. 182 (5). AIR 1964 Ker 90. 

_O. 21, R. 22—Art. 182 (5), Limitation Act—"Appli. 

cation made in accordance with law”—It is immaterial 
whether on application, notice is issued or served on 
judgment-debtor — Notice under O. 21, R. 22 is not 
condition precedent to filing of execution application. 
See Limitation Act (1908), Art. 182(5). AIR 195a 
(NUC) Madh B 32. 

_O 21, R. 22; O. 32, R. 7 - Adjustment not re- 

corded — Applicability of O. 32, R. 7. AIR 1958 
Madh Pra 333. 

n 91 Rf 22.66. 90— Sale in execution within 
of decree - Want of notice under O. 21 
R. 00 —Remedy of judgment-debtor is 
0 91 R 90 — Suit for declaring the sale void is 
maintainable. AIR 1964 Mad 424. 

_O 21, R. 22 — Order of eviction — Execution of, 

against legal representatives. See Houses and Rents 

— Madras Buildings (Lease and Rent Control) Act 
(1949), S. 9. (1956) 2 Mad LJ 475. 

_O 21, R. 22 -Restitution granted without notice 

to opposite party-No P r f'“ B di , c ® ? a “ s . e H d 7 0 A 4 bsenCe ° f 
notice held immaterial. AIR 1951 Mad 804. 

_O. 21 R. 22 —Decree-holder deliberately treating 

Judgment-debtor as minor - Application to have 
judgment-debtor declared major and to have 
issued to him resisted by decree-holder—Decree-holder 
getting guardian-ad-lilem appointed In absence or 


notice to Judgment-debtor, execution sale held illesal 
AIR 1951 Mad 325. * 

- —O. 21, R. 22 — Failure to issue notice — Reasons 
for dispensing notice must be recorded—Reasons not 
recorded — Proceedings are void and without Juris¬ 
diction. AIR 1954 Nag 78. 

-O. 21, R. 22 — No proper attachment — Subse¬ 
quent sale — Invalidity of. See Berar Land Revenue 
Code (1928), S. 157 (2). AIR 1951 Nag 155. 

-O. 21, R. 22 (3) (Patna Amendment)—Execulion 

sale—Omission to issue or serve notice under sub. 
rule (1) — Not an illegality goiDg to root of jurisdic¬ 
tion of executing court but is a mere irregularity— 
Sale is not nullity—Judgment-debtor can avoid it by 
showing that absence of notice has caused him pre¬ 
judice and loss. AIR 1961 Pat 508. 

-O. 21, Br. 22, 10, S. 48 — Application for exe¬ 
cution by transferee — Notices under O. 21, R. 10 
on original decree-holder and judgment-debtor — No 
objection—Subsequent execution application—Order 
to issue notice to original decree-holder is wrong— 
Dismissal of application on account of non-compli¬ 
ance with order, cannot however, be deemed to be 
non-judicial — But form of order ''struck out” is 
unsatisfactory. See Civil P. C. (1908), S. 48. AIR 
1955 NUC (Trav-Co) 140. 

-O. 21, B. 23, S. 151 — Order of remand— Appeal 

to stand dismissed if costs were not paid before 
a certain date — Order of remand held was under 
S. 151 and hence no appeal was competent —Appeal 
treuted as revision. See Civil P. C. (5 of 1908), S. 151. 
AIR 1953 Pepsu 100. 

— O. 21, R. 23; S. 11, Expl. IV — Execution pro¬ 
ceedings—Constructive res judicata—Execution pro¬ 
ceedings against A as legal representative of deceased 
J. D. after notice — Failure to raise objection that he 
is not legal representative debars him from raising 
such objection in subsequent execution case even 
though the first application was dismissed for default. 
See Civil P. C. (1908), S. 11. AIR i960 Raj.280. 

-O. 21, B. 24, O. 39, R. 1, S. 151 - Power to stay 

proceedings in Court of co-ordinate jurisdiction. See 
Civil Procedure Code (5 of 1908), S. 151. AIR 1951 
Pepsu 78. 

-0.21, R. 24 (2)—Illegal warrant of attachment— 

Resistance. See Penal Code (I860), S. 97. AIR 1951 
Ra) 105. 

_O. 21, R. 26, S. 107-Stay of execution has 

power to stay after it entertains application for res¬ 
toration of appeal dismissed for default. See Civil 
P. C. (1908), S. 107. AIR 1955 NUC (Raj) 4606. 

_O. 21, R. 28 — Stay order by transferor Court- 

Transferee Court’s power to raise attachment. AIK 

1951 Nag.270. . 

_O 21, R. 31, S. 47 — Decree for possession ot 

immovable property - Damage to Property -<Claim 
for compensation — Suit is not necessary. See Civil 
PC. (1908), S. 47. AIR 1955 All 680. 

_O. 21, R. 31, 0.20, R-10 7, T r avan 5 ore rt C i v 1 l : 

PC O 21. R. 31 — Decree for delivery of movable 

property or amount In alternative-:s 
option to pay money. See Civil P. C. (1908), O. 1 » 
R. 10. AIR 1951 Trav-Co 170. 

9 _0.21, R. 32, 0.39, R. 2 ( 3 )- Nature of pro- 

feedings under O. 39, R. 2(3) - D^Wiemre of aQ 
order of temporary injunction by State Liabil ty 

be prfeededin contempt — Constitution of Indja, 

Art 300. See Civil P. C. (1908), O. 39, R. 2 (3). AIK 
n ai R 32 (1), O. 39, R. 2 (3) and (4) -Dis- 

iSfesa 

AIR 1958 All 326. 
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•—0,21, B. 32, S, 47 — Decree for specific perfor¬ 
mance of contract of sale silent as to delivery of 
possession — Power of executing Court to grant deli* 
very of possession. See Civil P. C. (1908), S. 47. AIR 

1954 All 643. 

—0.21 1 R.32, O. 2, R. 2 — Suit for specific per¬ 
formance of contract for sale of land. See Civil 
Procedure Code (5 of 1908), O. 2, R. 2. AIR 1932 
Cal 362. 

—0. 21, R. 32 — Contract of sale — Decree for 
specific performance — Title passes with execution 
and registration of sale-deed and does not flow from 
decree — Decision in AIR 1955 Cal 207 must be con¬ 
fined to question of possession only. See T. P. Act 
(1882), S. 54. (1965) 2 Mys L J 692=A!R 1950 Mys 
299. 

-0. 21, R. 32 — S. 22, Special Marriage Act — 

Husband obtaining ex parte decree for restitution of 
conjugal rights — Wife willing to live with decree- 
holder as wife and doing all that lay in her power 
to obey decree but husband obstructing performance 
—Wife can be said to have obeyed decree—Wife can 
maintain application for recording satisfaction of 
decree without waiting for decree-holder husband to 
apply for execution and it is District Judge alone 
who can record satisfaction of decree under S. 47 
of Civil P. C. (1908)—0. 21, R. 32 is not a bar. See 
Special Marriage Act (1954), S. 22. 1905 Puni L R 
(Supp) 135=AIR 1906 Puoj 500. 

TTp* 2 UP/ J2—Marriage—Restitution of conjugal 
rights Wife $ failure to make out case of habitual 
cruelty—Husband's claim for restitution of conjugal 
righk cannot be resisted. See Hindu Law—Marriage. 
A I R 1955 N U C Trav*Co 5090. 

— 0. 21, R. 33—Maintenance compromise decree— 
Decree made charge on one-third share of Judgment- 
debtor in properties — If maintenance fall in arrears 
decree executable against any property-Maintenance 
Jailing m arrears - Execution against all properties 
, be ,out — It need not be confined to one- 

A IB W58 >ft 2 iViI P * C * (5 ° f 1908,> °* 2l * R * 17 ' 

-—-0. 21, R. 34 (5)—Scope—Sale deed In respect of 
immovable property executed by Court in pursuance 

?Ilf 0Cr ?ff s f 0C1 ?i Porformance of agreement to 
7 E ™ - ‘Transaction’. See Debt Laws- 

S K lt)/l\ n R»C'K«6T 8 ? li6f AC ‘ ,31 ° f 1958! ' 

StlonAot (UoSjs!*™ 6 * iVlflMManipur 4. eg ' S ‘ 

O, 21, Rr. 35, 36 — Art. 144, Limitation Act— 
Effect Se s^ SS T S - S ^f « DeIl y ery /T 0f formaI Possession- 
1952AU S 313 L mitaH ° n Act (1908) ’ Art * 144 * A 1 R 


flhlrt 3 ?~ Art * 144 » Limitation Act—Immov- 

Delivftl nf Fty ,P° s , sessioa of Judgment-debtor- 
executSn -n^°!l Ca V°ssession to decree-holder in 
nncc.ee- t Operates as a break in continuity of 
Son 0 Judgment-debtor-Suit for actual possei. 

ft? two years - Not barred under Art 144 

A«a m L m ,i0n A0 ‘ (1908)l Att - Ui - A 1 H1M1 

WfafMast p - c - < s ° f 

^Mo^jm^siMsioii^ObsIru^M—Fresh’wSt-Fresh 


140? 

-0. 21, R. 35 (5), S. 47 (1) — Sub-rule does not 

apply to prohibitory injunctions — Decree granting 
prohibitory injunction in previous suit against defen¬ 
dants — Subsequent suit for possession against same 
defendants—Suit not bit by S. 47 (1). See Civil P. C. 
(5 of 1908), S. 47 (1). A I R i960 Ker 127. 

-O. 21, Rr. 35, 97 — Applicability — Obstruction 

must be actual and not anticipatory—Application for 
investigation should be made by decree-holder. Seo 
Civil P. C. (5 of 1908), O. 21, R. 97. AIR 1955 
Kutch 17. 

• —O. 21, R. 35; O. 23, R. 4, S. 47—Compromise of 
execution proceedings—Enforceability—Joint Hindu 
family — Money decree against father and sons— 
House of Judgment-debtors sold in execution to two- 
different purchasers, each having purchased a moiety 
—Right of auction-purchasers to symbolical delivery 
of possession — Symbolical possession given — One 
purchaser subsequently acquiring share purchased in- 
execution by other purchaser — Application for deli¬ 
very of entire property — Compromise of execution 
governing liability under decree and relating to 
manner of its enforcement — Court whether can 
enforce agreement in execution. See Civil P. C. (5 of 
1908), 0. 23, R. 4. AIR 1904 Mad 53 (FB). 

0. 21, R. 35, S. 114, Illus. (d) — Possession—Pre¬ 
sumption from title — When raised — Symbolic or 
momentary delivery of possession of cultivated land 
—Effect — Patta and payment of kist — Evidentiary 
Evidenc 0 Act (1871), S. 114, Illus. (d). 
A I R 1957 Mad 463. 

——O. 21, R. 35, S. 47—Dispute relating to delivery 
of possession — Only formal possession obtained by 
decree-holder—Remedy for obtaining actual poases- 
sion. See Civil P. C. (5 of 1908), S. 47. AIR 1955 
Nag 236. 

rTf?’ 38 r, Art f* 1^2 and 144, Limitation Act 
T'.^toNJsymbolical possession. See Limitation 
Act (1908), Art. 142. AIR 1953 Pat 110. 

577?* ~ ^ aRur ® t0 SI 0 suit under 

«. tU — Effect — Delivery of symbolic possession to- 

decree-holder — Effect. See Civil P. C. (5 of 1908). 

O. 21, R. 03. AIR 1959 Pun] 515. ' 

——0. 21, R. 35—S. 145, Criminal P. C. — “Fact of 

XWfiS!£&. s " Criminal p - c - ,1898) ' s - 145 - 

n R. 37 — S. 7, Bihar and Orissa Publia 

Demands Recovery Act - Execution of certificate by 
arrest of certificate-debtor—Notice under S. 7, neces¬ 
sity of. See Bihar and Orissa Public Demands Re¬ 
covery Act (4 of 1914), S. 7. AIR 1953 Pat 3is! 

——O. 21, R. 37—Art. 183, Limitation Act—Revivor 
-O'*” O. 21, R. 37, Civil P. C. See Limita- 
tion Act (1908), Art, 183, A I R 1956 Raj 1. 

- 0. 21, R. 39, Ss. 47, 4 and Sch. 2, R. 54 (l)— 
Execution of certificate by arrest of certificate-debtor 
cannot be bad unless certificate holder has deposited 
subsistence allowance In Court-Provision is manda- 

55? S? and Orissa Public Demands Recovery 
Act (4 of 1914), S. 47. AIR 1953 Pat 313, . 

R * 4 ®. — Compliance with. See Civil P C 
(5 of 1908), S. 51. AIR 1953 Ajmer 16 (1). * * 

■—0.2i, R. 4 0 and S. 51—Execution by arrest and 

82LSU 6 01 1908,> s - 51 - 

O 2?*R 1 37ilfn 37 f Q dS. 51-Warrant issued under 
• *0 or (2)—Section 51 or O. 21. R 4 n 

1 P 9 P 81 Bom al. 98 CW C ' (S ° f 1908 >- A I B 

WsT. Se 0 0 P avil R p‘c 

1908), S. 51 (c), Proviso. A I R 1959 Mysore 94^ °* 
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O. 21, Br. 43, 46 and S. 51 (e) — Right to pur¬ 
chase shares — Attachment of right by prohibitory 
order—Validity. See Civil P- C. (5 of 1908), S. 51 (e). 
69 Cal W N 815=A I R 1966 Cal 134. 

-O. 21, R. 46—Third party disposing of property 

in breach of prohibitory order under O. 21, R. 40- 
Decree cannot be executed against him as a surety. 
S°e Civil P. C. (5 of 1908), S. 145. AIR 1961 Assam 

121 . 

-O. 21, R. 46—Right to purchase shares—Attach¬ 
ment of right by prohibitory order — Validity. See 
Civil P. C. (5 of 1908), S. 51 (e). 69 Cal W N 815= 
A I R 1966 Cal 134. 

-O. 21, R. 46 — Execution proceedings by A — 

Attachment of movable under O. 21, R. 43 instead of 
under R. 40 — Same property already attached by B 
under O 21, R. 40 in his execution case before 
another Court — Sale of property — Application by 
A for rateable distribution — Removal of attachment 
effected by A and dismissal of his execution case for 
default — Effect of. See Civil P. C. (5 of 1908), S. 73. 
AIR 1956 Cal 373. 

_O. 21, B. 46 and Ss. 100-101 - Plea as to attach. 

ment of debts due from garnishee waived before 
Lower Appellate Court - Plea cannot be pressed 
before High Court in second appeal. See Civil P. C 

(5 of 1908), Ss. 100-101. AIR 1955 N U C(Madh-Bha) 
•3064. 

_O 21, R. 46 — Property saleable in execution — 

Debt is chose-in-actionand therefore, attachable and 
saleable property - Movable is attached by actual 
seizure whereas debt is attached by prohibitory order 

- Order under S. 52 can be made where money 
belonging to judgment-debtor is attached. See Pro¬ 
vincial Insolvency Act (1920), S. 52. ILR (916 d) 2 
Punj 212 = AIR 1966 Punj 479. 

_O 21, R. 46 — Set off by garnishee of cross-debt 

- Attachment of rent due to Judgment debtor from 

his lessee - Court sale - Decree-holder auction pur¬ 
chaser’s right to recover rent in pursuance o such 
attachment and sale is subject to garnishee s right to 
set off any cross debt due to him from judgment- 
debtor — If such rent is already adjusted towards 
cross-debts, decree-holder has no right to recover 
same. AIR 1952 Trav-Co 508. , 

_O. 21, R. 46 — Execution proceedings — Attach¬ 
ment of debt due to judgment-debtor without any 
notice to garnishee as contemplated by O. 21, R^ 40 

- No enquiry as contemplated by 0.21, R. 40 inst. 


_O 21 R 49 — ‘Assets of firm — Meaning of 

1951 AU^OL r ^ gQ ^ § ^ _ Partner ship Act 

K St^P m c.^ " 

Execution against partners personally. See Civil P. • 

(5of 1908), S. 38. AIR 1953 All 710. 

_O 21 , R. 50 —Partnership Act (1932). S. 49 

“Same (udgment-debtoi", interpretation of. See Civil 

P C (5 of 1908), S. 73. AIR 1950 Mad 192 

_o 21 B. 52 — Order under — Amount realisable 

as fine by Magistrate - Realisation against immov¬ 
able property — Execution is to be by Civil Court 
Civil^Court has power to investigate different claims. 


See Payment of Wages Act (1930), S. 15 (5). AIR 
1961 All 528. 

-O. 21, R. 52 and O. 40, R. 1 — Attachment of 

property in possession of Receiver. See Civil P. C. 
(5 of 1908), O. 40, R. 1. AIR 1953 All 717. 

—O. 21, R. 52 — Provident fund amount due to 
deceased subscriber — Rival claimants not producing 
succession certificate as directed — Amount trans¬ 
ferred to lapsed deposit account — Creditor of sub¬ 
scriber applying for attachment of fund under O. 21 , 

R. 52, Civil P. C. — Attachment without production 
of letters of administration by creditor is not legal. 
See Succession Act (1925), S. 214 (1) (b). AIR 1961 
Mad 288. 

-O. 21, R. 53 — Step-in-aid — Decree against C 

in favour of A, attached by B in execution of his 
decree against A — Attachment whether step in-aid 
of execution of decree by A against C, See Limitation 
Act (1908), Art. 182 (5). AIR 1952 All 478. 

-O. 21, R 53 (l) and Ss. 2 (2), 144 - Order for 

restitution of costs — It is decree within S. 2 (2) and 
is attachable under O 21, R. 53 (1). See Civil P. C. 
(5 of 1908), S. 2 (2). AIR i960 Andh-Pra 544. 

-O. 21, R. 53 (4) — Money-decree — Decree for 

partition, mesne profits and costs — Sale of — Vali¬ 
dity. AIR 1951 Punj 324. 

-O. 21, R. 54 (2) (as amended in Andhra Pradesh) 

and R. 90 — Failure to affix proclamation in munici¬ 
pality is not material irregularity when there Is suffi¬ 
cient publicity — Mere raising objection in argument 
does not take place of proof or irregularity. AIR 196o 
Andh-Pra 334. 

-O. 21, Rr. 54 (2), 66 , 67 - Object of proclama¬ 
tion of sale under O. 21, R. 54 (2) - Object is to give 
judgment debtor and others opportunity to raise 
objections and to enable them to provide suitable 
purchasers — Mere publication in local newspaper is 
Sot sufficient. See Civil P. C. (5 of 1908), O. 21 , R. 60. 
AIR 1965 ADdh-Pra 215. 

-O. 21, Br. 54 (2), 66 , 07, 90 and S. 47 - Appli¬ 
cation for settiDg aside sale - Mandatory provisions 
of publication of sale not complied with - Sale held 
void - Matter comes within purview of 8 . 4. and 
not under O. 21, R. 90, See Civil P. C. (5 of 1908), 

S. 47. AIR 1965 Andh-Pra 215. 

-O. 21, Rr. 54, 52-Property in hands of recede” 

— Attachment — Validity. See Civil P. C. (5 of 1908), 
O. 21, R. 52. AIR 1951 Nag 52. 

_O 21, R. 54 — Decree obtained against father 

before partition - Attachment also before partition 

— Fresh suit unnecessary to enforce liability of sons. 
See Hindu Law — Partition. AIR 1950 Trav-Co 34. 

-O. 21, Rr. 55 and 43 - Suit for arrears of rent of 

house-Suit decreed - Movable property left by 
defendant in house attached - Decree satisfied by 
deposit in Court - Order that possession of house 
besides movables be returned to defendant is w thout 
jurisdiction and wholly unenforceable See Civil P.U 

(5 of 1908), O. 21, R. 43. AIR 1953 All 490. 

-O. 21, Rr. 57, 54, 55 & 43; O. 33, B. H. O. H 

R. 11 and S. 64 - Attachment before judgment 
Re-attachment of immovable property - dismiss 
of application for attachment of movable properties 

— Effect. ILR (1965) 2 Mad 662. 

A _n 21 R 57(1) (Mad) — Attachment ceasing 

forTea^ons’ mended \n R. 57 (l) - Cessation o? 
attachment must be recorded by executing Court. 

AIR 1963 Mad 217 (FB). 

_O. 21, R. 57 - Jurisdiction of transferee Lourr, 

how long continues — Revival of attachment. 

CiJil P. C. (5 of 1908), S. 41. AIR 1951 Nag 270. 

—O. 21, Br. 58, 63-S. 53, T.P. Act 

only as defence-Smt under O. 21, R. 63, uvu r. 
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is defensive — Objection of transferee under 
0. 21, R. 58 dismissed — Failure to file suit under 
O. 21, R. 63-Effect of. See T. P. Act (1882), S. 53A. 
AIR 1956 Aimer 22. 

—0. 21, B. 58—Order under S. 15 (5), Payment of 
Wages Act (1936) — Amount realisable as fine by 
Magistrate — Realisation against immovable property 
—Execution is to be by civil Court — Civil Court has 
power to investigate different claims. See Payment 
of Wages Act (1930), S. 15 (5). AIR 1961 All 528. 

-0. 21, R, 58 and O. 38, Br. 5 and 8 — Objection 

by claimant, to property attached before judgment 
must be considered on merits — Subsequent decision 
of insolvency Court holding transfer of property in 
favour of claimant by defendant as act of insolvency 
—Objection cannot be thrown out on this ground, 
when claimant was not party to insolvency proceed¬ 
ing See Civil P. C. (1908), 0. 38, R. 5. AIR i960 All 
«15. 

—-0. 21, R. 58 — Applicability — Same cause of 
action—Interpretation of. See Limitation Act (1908), 
S. 14 (1). AIR 1956 All 5. 

-0. 21, Rr. 58, 66 and S. 47 — Charge in favour 

of legal representative of deceased judgment-debtor 
—Enquiry as to validity is not necessary for sale pro¬ 
clamation. See Civil P. C. (5 of 1908), S. 47. AIR 1953 
All 574. 

-—0. 21, R. 58-Applicability. See Civil P. C. (5 of 
1908), O. 21, R. 03. AIR 1953 All 452. 

—“O* 21, R. 58 and S. 47 — Money decree against 
insolvent and his sons — Property attached before 
judgment sought to be sold in execution by decree- 
holder — Application by receiver who was party to 
decree for delivery of property to him for adminis¬ 
tration — Question of title whether property is self- 
acquired or joint family property:— Power of execut¬ 
ing Court to decide. See Provincial Insolvency Act 
(1920), S. 52. AIR 1965 Andh-Pra 451. 

“?• 2 „ 1 ' R * 58 M °rtg*g<5 suits. See T. P. Act 
(1882), S. 52. AIR 1958 Andh-Pra 722. 

O. 21, Br. 58, 63 and S. 47 — Dismissal of suit — 
Execution — Objection — Separate suit — (Constitu¬ 
tion of India. Art. 226). See Civil P. C. (5 of 1908), 
S. 47. AIR 1950 Bhopal 02. 1 

-0. 21, P. ;58 and Ss. 47, 115 — Revision by 

garnishee. See Civil P. C. (5-of 1908), S. 47. AIR 1954 
Bhopal 30. 

—O. 21, R. 58 — Pro Winteresse suo — Meaning of 
—Nearest Indian equivalent is procedure prescribed 
in 0.21, Rr. 58 to 61, Civil P. C. See Words and 
Phrases—“Pro interesse suo.” AIR 1962 Cal 109. 

2 1’ ,?' 5 ? — (Compulsory deposit in Railway 
Provident Fund — Payment of amount in manner 
suggested by subscriber — Debt is discharged — 
Money deemed to be paid to subscriber - Immunity 
irom attachment ceases - Union Government has no 
locus standi to object to its attaohment. See Provi¬ 
dent Funds Act (1925), S. 3. AIR 1902 Cal 109. 

*!' 58 T 0b !®?tIon by judgment-debtors as 

under olf P R 0a ^~ ,, held real| V claim 

S?5 6 r«i ,{ n /?■ rj* TioP# 0 ® 1 held not maintainable. 

( S cJl) C 2330 P * C ‘ 5 ° f 1908) ‘ S< 4? * AIR 1955 NUC 

63 “\. Dacre0 in favour of claimant 

n°A orde J re £ ar ^ ng costs ,n c iaim proceed- 
ings— Order under R. 58 together with order of costs 
disappears. See Civil P. C. (5 of 1908), O 21 Rfll 
AIR 1955 NUC (Cal) 1085. ** 03, 

S l45:i7Bl955^UC(C a S ,riM5! * (5 ° f 1908 >' 

of o,det undM 
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O. 21, R. 58 or decree under 0. 21, R. 03. AIR 1957 
Madh-Bha 159. 

—-O. 21, R. 58 — Prayer for attachment under — 
Court ordering decree-holder to file list of property 
List not filed and property not attached — Appeal 
by person whose property is sought to be attacned 
held premature. AIR 1955 NUC (Madh-Bha) 3025 
(DB). 

-O. 21, B. 58 — Allowing of objection under — 

Attachment set aside—Order of recovery of poundage 
fee from decree-holder — Order is not valid—(Indore 
Rules for Recovery of Poundage Fees.) AIR 1955 
NUC (Madh-Bha) 2115. ' 

——O. 21. R. 58 — Suit decreed before Madras Act 
of 19o5 — Suit under O. 21, R. 58 filed and decided 
after Act of 1955 - Suit under R. 63 — Court fee is 
payable under S. 41(2) and not under Act of 1870. 
See Madras Court-fees and Suits Valuation Act (14 of 
1955), S. 87 (2). (1905) 78 M L W 497. 

—0. 21, R. 58 — “Plaintiff whose suit is dismissed 
a ,? d ; ; * «■dismissed” — Explanation. See Civil P C 
(5 of 1908), S. 47. AIR 1953 Mad 916. 

—7°- 2 1, 58 (2), 03 and Ss. 94 (e), 151 - Suit 

under. O. 21, R. 63—Stay of sale. See Civil P. C, (5 of 
1908), S. 94 (e). AIR 1951 Mad 321. 1 01 

—O. 21, R. 58 - Application under 0.21, R. 58— 
Dismissal for default — Inherent power to restore — 
O. 21, R. 63 is no bar. See Civil P. C. (5 of 1908) 
S. 151. AIR 1955 Nag 297.- *’ 

Alim’ A 1 Sr Non - obieoiion does ■* b » «*. 

—O. 21, R. 58—Judgment-debtor not impleaded — 
Decision is not binding on him. AIR 1953 Nag 132. 

58 and 100 Objection under O. 21, 
R. 58 tailing — Claimant, when can object under 
R. 100. AIR 1951 Nag 183. r 

- O. 21, B. 58 — Attachment before judgment — 
Property attached, sold after dismissal of suit — Suit 
decreed in appeal and another attachment order 
passed—Sale is not affected by subsequent attach 

sTcutL T 486 C ‘ Vil P ' C ' (19 ° 8) ’ °‘ 38 ' R ‘ 9- ll965 > 

——O. 21. R. 58 — Bent decree against wrong person 

58-S.l™, Bihar Tenancy 
Act (1885) is a bar. See Tenancy Laws — Bihnr 

S n ^ n ^ Acl (8of 1885) ’ S * 170 - AlR 1955 NUC 

(rat) 077. 

——O. 21, R. 58— Applicability. See Tenancy Laws— 
B^har Tenancy Act (8 of 1885), S. 170. AIR 1953 Pat 

. 0.21, R. 58 — Question as to which of parties is 

legal representative of deceased judgment-debtor 
See Civil P. C (5 of 1908), S. 47. AIR 1952 Pat 333** 

777^9’ ?*’ R * ^9 — Mortgage suits. See T, P. Act 
(1882), S. 52. AIR 1958 Andh-Pra 722. 

-O. 21, 8. 59 — Applicant getting interest in pro- 
pertv attached by purchase, can apply. See Civil P C 
(5 of 1908), O. 21, R. 58. AIR 1955 Bom 397, 

——O. 21, B. 00 — Limitation Act (1908), Arts 11 
and 120-Attachment before judgment - Claim peti¬ 
tion — Suit decreed—Disposal of claim petition sub¬ 
sequently but before filing of execution — Petition 
dismissed as not pressed but without prejudice to 
nghts of claimant - Suit to set aside order and for 
raising attachment — Suit is not under O. 21 ,R. 03— 
Limitation for suit Is not under Art. 11 but 

ZSSff* p - c - t 1908 >- o. 88, R.5. AtRisea 

Rr * 8 L 58 t0 99. 62, 03 and 0.1, Rr. 3 ,10 
-Claim suit-Parties-Judgment.debtor is necessary 
party — Claim suit without him is not maintainable^ 

230 Qvl P ’ (19 ° 8) ‘ °* 21 ‘ R ‘ 58 ‘ A 1R 
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—O. 21, Rr. 62 and 58 to *61 r and 63 and O. 38, 
Rr. 5, 6, 8, 9,10, 11 — Limitation Act (1908), Arts. 11 
and 120—Attachment betore judgment — Claim peti¬ 
tion—Suit decreed—Disposal of claim petition subse¬ 
quently but before filing of execution — Petition dis¬ 
missed as not pressed but without prejudice to rights 
of claimant — Suit to set aside order and for raising 
attachment—Suit is not under O. 21, R. 63 — Limita¬ 
tion for suit is not under Art. 11 but under Art. 120. 
See Civil P. C. (1908), O. 38, R. 5. A I R 1962 Andh 
Pra 469. 

-O. 21, Rr. 62, 58 to 61 and 60 — Attachment — 

Investigation of claim—Claim of mortgage. See Civil 
P. C. (1908), O. 21, R. 58. AIR 1952 Kutch 39. 

-0.21, Rr. 62, 58 to 61 and 63 — Application 

under O. 21, R. 58, to release property from attach¬ 
ment on ground of sale prior to suit, allowed—Ques¬ 
tion of possession has to be decided — This can 
properly be done under R. 63. See Civil P. C. (1908), 
S. 115. AIR 1964 Pat 504. 

-O. 21, R. 03 — Section 53. A, T. P. Act (1882), is 

used only as defence — Suit under O. 21, R. 63, Civil 
P. C., is defensive — Objection to transferee under 
O. 21, R. 58 dismissed — Failure to file suit under 
O. 21, R. 63 - Effect of. See T. P. Act (1882), S. 53A. 
AIR 1956 Ajmer 22. 

-0.21, R. 03 - Limitation Act (1908), S. 14 (1) - 

Applicability—"Same cause of action” — Interpreta¬ 
tion of. See Limitation Act (1908), S. 14(1). AIR 
1956 All 5. 

-O. 21, Rr. 63, 58 and S. 115 — Dismissal of objec¬ 
tion petition—Revision against— Other remedy under 

O. 21, R. 63 open — High Court may yet entertain 
revision if conditions of S. 115 are satiified. See Civil 

P. C. (1908), S. 115. AIR 1955 Assam 234. 


-O. 21, R. 63 — Dismissal of suit — Execution — 

Objection—Separate suit. See Civil P. C. (1908), S. 47. 
AIR 1956 Bhopal 62. 

-O. 21, R. 63 — Suits Valuation Act (1887), S. 8 — 

Value of suit brought under Civil P. C. (1908), O. 21, 

R. 63 See Suits Valuation Act (1887), S. 8. AIR 1954 
Cal 440. 

_O. 21, Rr. 63, 103—Suit under — Nature of, indi¬ 
cated — Limitation Act (1908), S. 28, See Civil P. C. 
(1908), O. 21, R. 103. AIR 1951 Cal 481. 

_O. 21, R. 63 — S. 167, Bengal Municipal Act 

1932 — Charge under, when enforceable — Simple 
money decree for arrears of rates — Subsequent suit 
to declare it as charge decree—Maintainability. See 
Municipalities — Bengal Municipal Act (15 of 1932), 

S. 167. AIR 1951 Cal 398. 

__o 21, R. 63 — Suits Valuation Act (1887), S. 8 — 

Suit under O. 21, R. 63, :Civil P. C. - Judgment- 
debtor and vendor of plaintiff made parties but no 
allegation made against them—Value of decree being 
less than value of property will determine jurisdic¬ 
tion. See Suits Valuation Act (1887), S. 8. A I R 1910 

Madh Pra 316. . 

_O 21, R. 03 — Suit decreed before Madras Aot of 

1955 —Suit under O. 21, R. 58 filed and decided after 

Act of 1955-Suit under R. 63 — Court-fee is payable 

under S. 41 (2) and not under Act of 1870. See 

Madras Court-fees and Suits Valuation Act (14 of 

1955), S. 87 (2). (1005) 78 Mad L W 497. 

_O 21, Rr. 63 and 58 — Claim by third person — 

Claim disallowed - His remedy is by way of a suit 

under O. 21, R. 63 and not an appeal. See Civil P. C. 

(1908), O. 21, R. 58. AIR 1955 Mad 001. 

-O. 21, Rr. 63,103 and S. 11-Matter directly and 

substantially in issue "constructively”. See Civil P. C. 

(1908), S. 11. AIR 1954 Mad 203. 

_O 21, R. 63 and 0.1, R. 8 — Suit to set aside 

fraudulent transfers. See Civil P. C. (1908), O. 1, R. 8. 

AIR 1953 Mad 019. 


O. 21, Rr.68, 58 and S. 151 — Application under 
U. 21, R. 58—Dismissal for default — Inherent power 
to restore — O. 21, R. 03 is no bar. See Civil P. C 
(1908), S. 151. AIR 1955 Nag 297. 


—O. 21, Rr. 63, 58—Suit filed under R. 03 pending 
— Order under R. 58 is not conclusive and does not 
operate as res Judicata between parties. See Civil P. C. 
(1908), O. 21, R. 58. AIR 1951.Nag 183. 


*-O. 21, R. 63 — Suit by defeated decree-holder 

in his individual rights for declaration that transac¬ 
tion in favour of claimant was sham and for setting 
aside order under O. 21, R. 58 — Suit is not hit - by 
S. 53, T. P. Act, and is maintainable even if decree- 
holder does not take steps under O. 1, R. 8, Civil P. C. 
-(T. P. Act (1882), S. 53). AIR 1950 Orissa 58. 


-O. 21, R. 03 - T. P. Act (1882), S. 53-A - Trans¬ 
feree suing under O. 21, R. 63, Civil P. C. — Transfe¬ 
ree if can rely on section. See T. P. Act (1882), 
S. 53A. AIR 1952 Orissa 143. 

-O. 21, R. 03—Matters to be taken into account in 

determining nature of transaction—Burden of proof— 
Motive is important — Decision must rest on legal 
evidence and not on suspicion — Circumstances may 
be considered — Possession of title deed, possession 
of property and source of purchase money and ade- 
quacy of price can be considered — Burden of proof 
is on him who challenges apparent tenor of docu¬ 
ment — In suit under O. 21, R. 66 or under S. 25, 
Public Demands Recovery Act, it is on plaintiff who 
claims right in property — Transaction held genuine 
transaction of gift. AIR 1955 Pat 404. 

-O. 21, Rr. 63, 58—Applicability to order of Rent 

Controller. See Civil P. C. (1908), O. 21, R. 58. AIR 
1953 Pat 34. 


-O. 21, R. 63 — Representative suit — Suit by one 

creditor under O. 21, R. 63, Civil P. C. — Permission 
under 0.1, R. 8 not obtained — Suit cannot be consi¬ 
dered to be representative within the scope of S. 53,. 
r. P. Act. See T. P. Act (1882), S. 53. AIR 1960 Punj 
117. 

-O. 21, Rr. 03. 58 — Claims to debt attached in 


ixecution. See Civil P. C. (1908), 0.21, R. c8. AIR 
.914 Trav-Co 243 (FB). 

—O. 21, Rr. 03, 101 — Court giving delivery to 
lecree-holder or auotion purchaser in execution — 
slot only judgment-debtor but others in possession, 
ire dispossessed—Their remedy is to ask for redelivery 
inder O. 21 or to file suit for possession. See Civil 
>. C. (1908), O. 21, R. 101. AIR 1953 Trav-Co 340. 

)_O. 21, R. 04—Bengal Tenancy Act (1885), 

>s. 102-A, last proviso, 65, 143, 158AA and 158. B— 
iffect of—Rent decree—Execution—Sale of portion 
>f plot in contravention of proviso to S. 162-A—Salfr 
s not void but operates as money sale and not rent 
;ale—AIR 1947 Pat 803 (FB) and ILR 20 Pat 181 :■ 
UR 1947 Pat 334 (FB), Overruled — See Tenancy 
L.aws—Bihar Tenancy Act (8 of 1885), S. 102-A, 
ast proviso. AIB 1901 Pat 279 (FB). 

_O. 21, Rr. 15, 58 and S. 47-Proceedings under 

-Area within boundaries as mentioned in sale certi- 
icate-Determination-Rights of parties under Ss. 95, 
37 of Evidence Act—See Civil P. C. (1908), S. 47. 
1905) 2 Andh W R 300 : AIR 1960 Andh-Pra 260. 

,-.0. 21, R. 65, 04, 66, 67, 90 *rnd S. 47- N °n- 

ervlce of notice under O. 21, R. 66 (2) If irre l ‘ 
irity in publishing and conducting sale. AIK iy4 
lad y 213, Dissented from, AIR Mad 481 & AIR- 
924 Mad 431 (FB) and AIR 1925 Mad 1142 and 
JR 1930 Mad 489, not Foll-See Civil P. C. (19U8), 
). 21, R.|64. AIR 1957 Andh-Pra 185 (FB). 

—O. 21, R. 60 and S. 47 -Judgment-debtor’s appu- 
:ation under S. 47 objecting to mode of execution 
)rder under O. 21, R. 66-Nature of, considered 
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Order treated as one under S. 47—See Civil P. C. 
(1908), S. 47. AIR 1955 (N V C) All 1987. 

-0.21, Hr. 00 and 90— Omission of date and place 

of sale in publication of proclamation of sale—-Mere 
irregularity—Defect can be enquired into under R. 90. 
AIR 1901 Andh.Pra 100. 

-O. 21. R. 00; Ss. 11, 80; O. 21, Hr. 06, 87- 

Principle of S. 11 applies to execution proceedings— 
But party sought to be affected should have notice 
of question to be raised in the proceedings—Judg- 
ment-debtor having notice under O. 21, R. 80-He is 
not precluded from raising objection under S. eO (1), 
Proviso (c) by principle ot constructive res judicata 
till actual sale takes place. See Civil P. C. 11908), 
S. 11. AIR 1960 Andh-Pra 031. 

—O. 21, Rr. 00 and 90—Proceedings to set aside 
execution sales—See Limitation Act (1908), S. 18. 
AIR 1954 Cal 004. 

-O. 21, Rr. 60 and 90—Specification of property— 

(Tenancy Laws— Bengal Tenancy Act (8 of 1885), 
S. 102). AIR 1953 Cal 069. 

—O. 21, R. 66—Parties—Absence of vesting order 
on annulment—Property reverts to debtor—Execution 
against insolvent Judgment-debtor—Official Receiver 
is not a party. See Provincial Insolvency Act (1920), 
S. 37. AIR 1958 (NUC) Mad 2435. 

■—O- 21, Rr. 00, 90—Scope—Time and place of sale 
has to be notified in sale proclamation not only to 
notify defaulter about the same but also to notify 
general public so as to attract as many bidders as 
possible and thereby have competitive bids—See 
Mysore Land Revenue Code (1888), S. 184. (1905) 1 
MysLJ 153 (DB). 

*—O. 21, Rr.66,13—Execution creditor not specify* 
ing Judgment-debtor’s interest Id property—Encum- 

?, r oo« e specified-No 'lis pendens’-See T. P. Act 
(1882), S. 52. AIR 1913 Pat 58. 

" O* 21, R. 60—Execution proceedings—Construc- 
tive res Judicata-Limitation Act (1908), Art. 182 (5) 
rinal order for purposes of limitation— Order 
passed in revision, held to be final order and procee- 

te.fi Civil P. C. 

“—O. 21,, Rr. 07 (2) and 90—Application to set aside 
sale—Limitation-Complete absence of publication 
of proclamation of sale-Sale is void-Application 
tor letting aside sale is governed by Art. 181 of Limi- 
tation Act—Publication of proclamation of sale in 

executing Court’s direction under 
n on in ®l Application to set aside under O. 21, 

lflfl governed not by Art. 181 but by Art. 

100 of the Limitation Act. AIR 1901 Andh-Pra 500. 

—O. 21, R. 08; O.l1, Sr. 90, 91-A (Bombay. S. 08, 
Sch. Ill, Para lx)—Execution transferred to Collector 
7* Apphcation to set aside sale under R. 90 lies in 
exwuUng Court and not to Coliector-Bombay rules 

T rK S *i fl r 8 n®°i C i viI Maimal (1950 Eda ), Vol. 

k WS’uSb C ivil p< c - (l908 >- °-"■ 

d f 9, fl ®-“Non-compliance—Effect— 
Pat Z44 P * C# 5 °* 1908) ’ U. 21, R. 08. AIR 1952 

—aai.Hj.M W’ 03—Sale adjourned on condi- 
Won that no fresh proclamation will be issued-Con. 

felf CCeP i ed by Igment.debtor — Sale cannot 
be challenged on ground of absence of fresh procla 

19MBM 84® CiVilP,a (1908)> °* “■ R * 


9* J 1 ! Rr. 71, 91— Applicability and scone— 

Am S 1956 m patl02 (W ° rdS Fhara ^-"R<™le'') 

.—O' * li ,*»• 72.84 (1) (2)— Rule 84 (1) Is mand a. 

? y . en I. n Cflse deoree-holder-auction purchaser 
obtaining leave to set off-However it can bS K” 


sed with by Court under R. 84 (2)—See : Civil P. C. 
(1908), O. 21, R. 84 (1) (2). (1904) 2 Andh W R 430: 
AIR I960 Andh-Pra 201. 

-O, 21, R. 72—Confirmation of execution sale— 

Decree-holder purchaser setting off purchase money 
—Decretal debt subsequently reduced below pur¬ 
chase money—Decree-holder not depositing difference 
—Order confirming sale can be set aside under S. 151 
-See Civil P. C. (1908), O. 21, R. 92. AIR 1960 
Mad 499. 

-O. 21, R. 72—Right of the deeree.holder to sale 

proceeds—See Provincial Insolvency Act (1920), S. 51. 
AIR 1959 Mad 431. 

-O. 21, Rr. 72 and 73, O. 40, R. 1 and S. 47—Pur¬ 
chase of property by decree-holder—Receiver with¬ 
out sanction ( of Court—Purchase is not nullity but 
voidable at instance of judgment-debtors in execu¬ 
tion proceedings and not by suit-(Trusts Act (1882), 
S. 02). AIR 1953 Mad 822. 

O. 21. Rr. 72 (2) and S. 73—Setting off decretal 
amount and rateable distribution—See Civil P. C 
(5 of 1908), S. 73. AIR 1953;Trav-Co. 213. 

— O. 21, Rr. 73, 72- 0. 40, R. I and S. 47-Pur¬ 
chase of property by decree-holder-Receiver without 
sanction of Court—Purchase is not nullity but void¬ 
able at instance cf judgment-debtors in execution 
proceedings and not by suit. See Civil P. C. (5 of 
1908), O. 21, R. 72. AIR 1953 Mad 822. 

-O. 21, R. 73—Madras Estates Land Act (1908), 

S. 107—Nature of sale—See Tenancy Laws—Madras 
Estates Land Act (1 of 1908), S, 107. AIR 1953 Mad 

~ U. 31, Rr. 77 (2), 80—Sale of pronote in execu¬ 
tion of decree—Endorsement under R. 80 or execu¬ 
tion of sale-deed not necessary—See Civil P. C 
(1908), O. 21, R. 80. AIR 1953 Him-Pra 11. 

—O. 21, B. 82, O. 38, B. 13 and S.7(a) (in)-Small 
Cause Court decree — Execution — Attachment of 
^™2 va P le Property — Jurisdiction. See Civil P C. 
(1908), S. 7 (a) (iii). A I R 1951 Mad 491. 

--—O. 21 Rr. 84 and 90 and S. 47—Failure to deposit 
balance of purchase money — Validity of sale 
Civil P. C. (1908), S. 47. AIR 1951 Cal 819. * 

—O. 21, R. 84 — Art. 106, Limitation Act (1908)- 
starting point — Sale when complete. See Limitation 
Act (1908), Art. 100. AIR 1956 Madh B 30. 

— O. 21, Rr. 84, 85 and 86 and S..148~Scope of - 
Court has no power to extend time for payment- 

0. 1 2 t f H h ^. n ^ P l P ^riSid^7. CiVil P - G <1908) ' 

to h?;, 21 b, B ea 8 ^, d vriVcou h r e t WS&W 
(1908), S. 73. AIR 1953 Trav-Co 213 C * 

“,?• J 1 ’ Rr * 87 ’ ee s - 11 — Principle of S. 11 
h 6 VffLfi 60 k ti0 ?/ I »? ceedil,gs “ Bnt paif y sought 

to be affected should have notice of question to be 
raised in the proceedings — Judgment-debtor having 
notice under 0.21, R. 60- He is not precluded from 
raising objection under S. 00 (1) Proviso (e) by prin¬ 
ciple of constructive res Judicata till actual sale takas 
gaca iSee Civil P. C. (1908), S. 11. AIR 1960 Andh 

Kr. 89, 90 ud 91, Sch. 3, para 1 ami 
Si ; 6 ?’7, a , >n £ 151-Power of Civil Court to set aside 
sale held by Collector — Sale not in accordance with 
directions -> Court has inherent jurisdiction to set it 
aside ^oagb easedoes not fall under Rr. 89, 90 or 91 

Se8 

R. 89 - Mufe 9 ^ll7^ yiQ A S a PP 1Ioa «on under 
' oy failure to take grounds of attaok under 
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R. 90 -Subsequent application under R. 90 if barred 
—Civil P. C (1908), S. 1L. AIR 1954 Cal 202. 

21, Pr. 89 and 90 and S. 115 — Estoppel by 
mistake— Decree-holder putting up his own property, 
by mistake, to sale in execution. See Evidence Act 
(1872), S. 115. AIR 1953 Cal 125. 

— O. 21, Br. 89, 90, 91,92 and 72 and S. 151-Con- 
firmation of execution sale—Decree holder purchaser 
setting off purchase money — Decretal debt subse¬ 
quently reduced below purchase money — Decree- 
holder not depositing difference — Order confirming 
sale can be set aside under S. 151. See Civil P. C. 
(1908), O. 21, R. 92. AIR 1960 Mad 499. 

-O. 21, R- 89 (Mad) — Persons having interest in 

property sold—Judgment-debtor executing registered 
usufructuary mortgage of other property after sale in 
execution—Mortgage specifically directing mortgagee 
to deposit certain amount in executing Court and to 
take steps to get attachment raised — Mortgagee held 
entitled to apply under O. 2l, R. 89 as person having 
interest and also as agent of judgment-debtor—Stamp 
Act (1899), S. 2 (21). AIR 1951 Mad 790. 

-O. 21, F. 89 — Strict compliance of — Costs to 

applicant. AIR 1951 Mad 790. 

—O. 21, R 89 — Bihar Tenancy Act (1885), S. 174 

— Essential requisites — Application not containing 
prayer — Court held was within jurisdiction to set 
aside sale. See Tenancy Laws — Bihar Tenancy Act 
(8 of 1885), S. 174. AIR 1952 Pat 99. 

— O. 21, R. 89—Travancore Civil P. C., 0.21, R. 80 

— Mistake in calculating the amount to be deposited 
—Failure to make full deposit in time—Effect. AIR 
1952 Trav-Co 321. 

_O. 21, R. 89—Conditional order for setting aside 

sale—Non-performance of conditions due to difficulty 
or mistake arising in terms of judgment — Extension 
of time for performance. See Civil P. C. (1908), 

S. 151. AIR 1951 Trav Co 150. 

m —O. 21, R. 90—Omission to send certificate. See 
Civil P. C. (1908), O. 21, R. 0. AIR 1953 S C 05. 

_O 21, R. 90 and S. 47 — Objection to sale dis¬ 
allowed in lower Court — Second appeal if lies. See 
Civil P. C. (1908), S. 47. AIR 1952 All 361. 

_O. 21, R. 90 — Scope—Rule is intended to cover 

onlv sales of immovable property and sale of mov¬ 
ables fall outside its purview. (1962) 1 Andh L T 509 

(DB). J . 

_O 21, R. 90—Suit for declaration that order for 

sale to* be made absolute and for delivery of posses¬ 
sion, are unsustainable. AIR i960 Andh-Pra 397. 

_O 21, R 90 — Powers of High Court — Where 

lower Court properly considers relative evidence and 
finds that there was no fraud on the part of execu¬ 
tion, creditor, High Court cannot interfere-But held 
on facts that question of fraud was not properly dis¬ 
posed of involving as it did failure to exercise juris¬ 
diction vested by >aw, and therefore High Court 
could interfere. See Civil P. C. (1908), J>. 1IO. ILK 
(1962) 2 Cal 210. 

O 21 R 90-Proceedings to set aside execution 
sales - Mere understatement of price in sale procla¬ 
mation does not amount to fraud. See Lim.tation Act 
(1908), S. 18. AIR 1955 N U C (Cal) 2886. 

_o ’21 Rr 90 and 66 — Specification of property. 

i^civil P C. (1908), O. 21, R. £6. A 1 R 1953 Cal 
669 

_q 21 R. 90 — Travancore Civil Courts Act 

/in« 4 MFt S i4 (d) — Application for attachment of 
immoveable properly No affidavit or verified petition 
as to non availability of personal PfoP "//-?®! 1an , 
be set aside. See Travancore Civil Courts Act (2 of 

1084ME), S. 14 (d). AIR 1957 Ker 74 
_O. 21, R. 90 — Application under O. 21, R. 90, 


Civil P. C —No fraud alleged against auction-pur- 

7 ?- 0 18 ,f can he invoked. See Limitation Act 
(1908), S. 18. AIR 1956 Mad 198, 

p-21, R 90-Nature of proceeding—Dispute, if 
can be referred to arbitration-(Quaere)-(Arbitratinn 
Act (1940), S. 21). AIR 1955 N U C (Mad) 3257 

“ ®J\90, 69—"May in its discretion adjourn 

the sale — Sale within Court precincts — Presiding 
otncer absent — Sale adjourned without his leave to 
next day—Sale held not nullity but at most an irregu¬ 
lar ty- See Civil P. C. (1908), O. 21, R. 69. AIR 1955 
N U C (Mad) 2122. 

—O. 21, R. 90 and S. 47 — Application to set aside 
sale^- Tests to see whether application falls under 
S- 47 or O. 21. R. 90 — Grounds relating to matter in 
publishing and conducting sale — Application comes 
under O. 21, R. 90 and is governed by Art. 160, 
Limitation Act. See Civil P. C. (1908), S. 47. AIR 
1952 Mad 377. 

—O. 21, F. 90 and S. 100— Concurrent findings of 
fact — Findings on question of substantial injury 
caused by reason of irregularity in execution sale — 
No interference in second appeal, on 'a priori’ notion 
of suspicion. See Civil P. C. (1908), S. 100. AIR 1952 
Mad 377. 

-O. 21, R. 90—Scope—Time and place of sale has 

to be notified in sale proclamation not only to notify 
defaulter about the same but also to notify general 
public so as to attract as many bidders as possible 
and thereby have competitive bids. See Mysore Land 
Revenue Code (1888), S. 184. (1965) 1 Mys L J 153 
(DB). 

-0.21, R. 90—Setting aside sale—Failure to men¬ 
tion place and time of sale in sale proclamation is 
material irregularity in publishing and conducting 
sale. See Mysore Land Revenue Code (188S), S. 184. 
(1965) 1 Mys LJ 153 (DB). 

-O. 21, K. 90 - Limitation Act (1908), S. 18 and 

Art. 160 — Application under, to set aside execution 
sale—Section 18,^Limitation Act, can be availed of to 
extend period of limitation where fraud in question is 
practised either by decree-holder or by stranger auc¬ 
tion purchaser. See Limitation Act (1908), S. 18. AIR 
1960 Mys 297. 

-O. 21, R. 90, Proviso 0.43, R. 1 (j) and S. 115 - 

Appeal from order refusing to set' aside sale — Deci¬ 
sion with material irregularity — Revision. See Civil 
P. C. (1908), S. 115. AIR 1957 Nag 97. 

_O. 21, R. 90 and S. 47—Execution sale—Applica¬ 
tion to set aside, on ground that it offended provisions 
of M. P. Act 1 of 1951—Order on—Appeal. See Civil 
P. C. (1908), S. 47. AIR 1957 Nag 97. 

-0.21, R. 90 and S. 115 —Executionisale—Appli¬ 
cation to set aside, on ground of contravention of 
S. 43 of M. P. Act lof 1951—Debt—MeaDing-Scope 
of S. 43—Order held without jurisdiction — Revision 
lies. See Civil P. C. (1908), S. 115. AIR 1957 
Nag 97. 

-O. 21, Rr. 90, 22 — Berar Land Revenue Code 

(1928), S. 157 (2) — No proper attachment — Subse¬ 
quent sale — Invalidity of. See Berar Land Revenue 
Code (1928), S. 157 (2). AIR 1951 Nag 155. 

_O. 21, R. 90-Limitation Act (1908), S. 18-Pro- 

ceediDgs to set aside execution sale — Details to be 
furnished — Fraud must be proved against auction- 
purchaser. See Limitation Act (1908), S. 18. A I H 
I960 Orissa 77. 

-O 21, R. 90-Fraud. See Bihar and Orissa Public 

Demands Recovery Act (1914), S. 29. AIR 195 

Pat 16L „ , 

_O. 21, R. 90 — Evidence Act (1872), Ss. 101 to 

103—Non-service or suppression of notice. See Evi¬ 
dence Act (1872), Ss. 101 to 103. AIR 1956 Pat 101- 
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—0.21,3. 90—Evidence Act (1872), Ss. 101 to 103 
•—Nod -service—Effect—Fraud—Proof. See Evidence 
Act (1872), Ss. 101 to 103. AIR 1950 Pat 101. 

-O. 21, Rr. 90, 85 and 92 (3) — Failure to deposit 

amount within time under R.85. See Civil P. C. (1908), 
0.21, R. 85. AIR 1953 Pepsu 51. 

—O. 21, R. 90- Limitation Act (1908), Arts. 12 (a) 
95—Applicabiiity — Decree against Hindu father— 
—Sale of Joint family property in execution—Suit by 
sons to set aside sale — Limitation. See Limitation 
Act (1908), Art. 12 (a). AIR 1958 Punj 139. 

—O. 21, Rr. 90, 92 (3) and S. 47—Suit for setting 
aside auction sale on ground of fraud in publishing 
sale—Limitation Act (1908), Art. 166. See Civil P. C. 
(1908), S. 47 (2). AIR 1953 Punj 118. 


volved—See Limitation Act (1908), S, 18. AIR 1950 
Mad 198. 

-O. 21, Rr. 92, 90—Scope-Maintainability of suit 

questioning validity of sale — See Civil P. C. (1908), 
0.21. R. 90. AIR 1953 Mad 683. 

— O. 21, Rr. 92, 90—Restoration of petition under 
R. 90 dismissed for default — See Civil Procedure 
Code (5 of 1908), O. 21, R. 90. AIR 1953 Mad 587. 

—.0.21, Rr. 92, 90 — Setting aside sale without 
notice to transferee before the commencement of sale 

— Transferee’s title is not affected—See Civil P. C. 
(1908), O. 21, R. 90. AIR 1958 Pat 312. 

-O. 21, Rr. 92, 71—Applicability and scope—“Re* 

sale” meaning of-See Civil P. C. (1908), 0.21, R. 71. 
AIR 1950 Pat 102. 


-O. 21, R. 90—Execution proceedings—Construc¬ 
tive res judicata—Limitation Act (1908;, Art. 182 (5) 
—Final order for purpose of limitation—Order passed 
in revision held to be final order'and proceedings 
were cot barred by limitation. See Civil P. C. (1908), 
S. 11. AIR 1965 Raj 155. 

;—O. 21, R. 90 — Travancore Debt Relief Act (1110 
ME), S. 19 — Court sale — Setting aside of, being 
vitiated by material irregularities, see Debt Laws— 
Travancore Debt Relief Act (2 o! 1116 M. E.), S. 19. 
AIR 1952 Trav Co 393. 

—O. 21, Hr. 90 and 6 and S. 144 — Certificate of 
non-satisfaction—Defect in — Effect — If ground for 
setting aside execution sale-Certificate subsequently 
rectified-Case if attracts S. 144. See Civil Procedure 
Code (5 of 1908), O. 21, R. 6 . AIR 1952 Trav Co 72. 

•—O. 21, Rr. 91, 100, 103 — Sale confirmed and 
execution dismissed as fully satisfied — Proceedings 
under R. 100 by person in :possession successful— 
tresh execution, without getting sale set aside, is 
barred. AIR 1953 Pat 9. 

---•O. 21. R. 92 — Amendment of decree. See Civil 
P. C. (1908), S. 152. AIR 1953 All 485. 

—O. 21,R. 92—Suit for declaration that orders for 
sale to be made absolute and for delivery of posses¬ 
sion are unsustainable. See Civil P. C. (1908), O. 21, 
R. 90. AIR I960 Andh Pra397. 

• (X,21, R. 92 — Limitation Act (1908), $. 18- 

Application for setting aside auction sale — Auction 
purchaser is not necessary party - Extension of time 
under S. 18 — Proof of fraud on part of auction pur- 
not necessary. A I R 1950 Cal 520 and A I R 

fin? 6 C A,l 0 *SS W N 403 and AIR 1954 Cal 

604 and ILR 36 Cal 654, view of Lodge J. in 82 Cal 

W ?inCil 63, Overruled. See Limitation 
Act (1908), S. 18. AIR 1901 Cal 81 (SB). 

—O. 21, R. 92 — Limitation Act (1908), Art. 138— 
Adverse possession against auction-purchaser—When 
runs stated - Effect of S. 28, Limitation Act, stated. 
See Limitation Act (1908), Art. 138. AIR 1951 
v*tl 481. 

—O. 21, R. 92-Limitation Act (1908), Arts. 96, 62 
—Court sale—Judgment-debtor having no right, title 
or interest in property sold - Suit by auction-pur¬ 
chaser for refund of money paid to decree-holder- 
Maintainabillty — Limitation - Time when begins to 

Mad9 Se6 Umltalion Act ( 19O8 )* S.90. AIR 1904 

-—O. 21, Rr. 92, 89,90, 91 and 72 and S. 151—Con- 
nramation of execution sale - Decree-holder pur¬ 
chaser setting off puichase money — Decretal debt 
subsequently reduced below purchase money — 
Decree.holder not depositing difference - Order 

190O r Mad499 0 0811 h ° ** ^ Under S ‘ 15L A1R 

ruA?v 2 r B 'm Ap f li n aUo ? under °* 21 > R * 90, 
Qvii P. C. 7 No fraud alleged against auction pur- 

ohaser-S. 18, Limitation Act (1908), if can be in. 


-O. 21, R. 92 (3)—Failure to deposit amount with¬ 
in time under R. 85 - See Civil P. C. (1908), O. 21, 

R. 85. AIR 1953 Pepsu 51. 

— O. 21, R. 92 — Applicability — Decree against 

Hindu father—Sale of Joint family property in execu¬ 
tion—Suit by sods to set aside sale-Limitation—See 
Limitation Act (1908), Art. 12 (9). A I R 1956 Punj 
139. 

—-—O. 21, P. 92 (3) — Suit for setting aside auction 
sale on ground of fraud in publishing sale—See Civil 
P. C. (1908), S. 47 (2). AIR 1953 Punj 118. 

2 — O. 21, R. 92 and S. 47 —Sale confirmed—Suit 
or application by Judgment-debtor to avoid sale is not 
maintainable, except on ground of fraud—See Civil 
P. C. (1908), S. 47. AIR 1953 Raj 51 (FB). 

1 O. 21, R. 92—Setting aside sale held in execution 
of null and void decree — No necessity to avoid sale 
within one year — Limitation Act (1908), Art. 12. 
AIR 1955 NUC (Trav-Co) 5088. 

—— O. 21, Rr. 92, 89 and S. 151 —Conditional order 
for setting aside sale — Non-performance of condi¬ 
tions due to difficulty or mistake arising in terms of 
Judgment — Extension of time for performance—See 
Civil P. C. (1908), S. 151. AIR 1951 Trav Co 150. 

——0.2l, R. 93 and Ss. 144, 151, 47 — Application 
for mesne profits by way of restitution against auction 
purchaser — See Civil Procedure Code (5 of 1908), 

S. 144. AIR 1953 Mad 930. 

— O. 21, B. 93 and S. 144 — Return of redemption 
money to auction-purchaser — When can be a condi¬ 
tion precedent—See Civil P. C. (1908), S. 144. AIR 
1953 Punj 133. 

—-O. 21, R. 94 — Sale of fruit-bearing trees in exe¬ 
cution — Interest held passed to purchaser. AIR 
1952 All 310. 

i-O. 21, R. 94 — Hindu Law — Joint family — 

Partition — Right of a purchaser in court sale in exe¬ 
cution of decree against one of the members—See 
Hindu Law. AIR 1950 Andhra 188 (FB). 

—-0,21, B. 94—Title—Proof—Sale certificate can¬ 
not prove title—See Evidence Act (1872), S. 3. AIR 
1961 Guj 115. 

—0.21, Rr. 94,95—Application for possession not 
accompanied by sale certificate — See Limitation Act 
(1908), Art. 180. AIR 1953 Nag 215. 

"—O* 21, R. 94 — Rent decree — Execution sale — 
Holding when passes — All recorded tenants not Im¬ 
pleaded—Effect — One tenant put forward and sued 
as representing all — Decree — Death of defendant— 
Legal representative impleaded in individual capacity 
and not as representating all tenants of holding — 
Execution sale—What passes—See Civil P. C, (1908). 
S. 50. AIR 1952 Pat 53 (DB). 

—0.21, B. 94—“Rent decree'’ - Holding transfer¬ 
able by custom — Decree by mortgagee of holding 
—Execution sale and purchase of holding — Effect 
—Mortgagee if becomes real tenant without notice to 
landlord — Decree for rent by landlord without im 
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pleading mortgagee-purchaser — Execution — What 
passes — Holding or only right, title and interest of 
judgment-debtor — See Tenancy Laws — Bihar Ten¬ 
ancy Act, Sch. Hr, Art. 3. ILR 29 Pat 1031=A I R 
1951 Pat 6 (8) (Pt B) (Pr 11) (DB). 

-—“O. 21, Rr. 94, 95 and S. 151—Misdescription of 
property in sale certificate — Amendment of, under 
S. 151—Dismissal of application for possession under 
O. 21, R. 95 on ground of misdescription—No bar to 
fresh application after correction — See Civil P C 
(1908), S. 151. AIR 1961 Raj 191. 

-0. 21, R. 94 — Suit on mortgage against co¬ 
owners without impleading some — Property pur¬ 
chased by mortgagee in execution — Suit by other 
co-owners for recovery of property — Proper course 
indicated. AIR 1955 NUC (Trav-Co) 2565. 

—-O. 21, R. 95—Evacuee Interest (Separation) Rules 
(1951), R. 11-E—Property sold under S. 10(a) (iii)— 
T res passer in possession^— Competent officer has no 
power to evict him — Civil Writ No. 1507 of 1956 
(All), Reversed — See Evacuee Interest (Separation) 
Act (1951), S. 5. AIR I960 All 626. 

-O. 21, R. 95— Second application — See Limita¬ 
tion Act (1908), Art. 180. AIR 1957 Andh-Pra 73. 

-O. 21, Rr. 95, 96 — Provincial Insolvency Act 

(1920), Ss. 4 and 5—Insolvency Court can invoke, in 
appropriate cases, provisions of O. 21, Rr. 95 to 102 
—See Provincial Insolvency Act (1920), S. 4. AIR 
1965 Mad 331. 

-O. 21, R. 96 — Suit for declaration that orders 

for sale to be made absolute and for delivery of pos¬ 
session, are unsustainable — See Civil P. C. (1908), 
O. 21, R. 90. AIR 1960 Andh-Pra 397. 

—-O. 21, Rr. 96, 95 and S. 47 — Purchase of un¬ 
divided share by decree-holder in execution — Sec¬ 
tion 47 does not bar his suit for partition and 
possession of his share — Order 21, R. 95 will not 
apply — Rule 90 also will not apply, when property 
is not in occupancy of tenant. See Civil P. C. (1908), 
S. 47. AIR 1955 Andhra 203. 

-S. 21, R. 90 — Possession — Presumption from 

title — When raised — Symbolic or momentary deli¬ 
very of possession of cultivated land—Eflect — Patta 
and payment of kist—Evidentiary value. See Evidence 
Act (1872), S. 114, Ulus. (d). AIR 1957 Mad 413. 

-O. 21, Rr. 96, 95 — Delivery of property with 

crops — Costs of crops. See Civil P. C. (1908), O. 21, 
R. 95. AIR 1951 Trav-Co 188. 

-O. 21, Rr. 97, 108 and S. 115—Remedy by suit 

under O. 21, R 103 open — Revision. See Civil P. C. 
(1908), S. 115. AIR 1959 Cal 621. 

-O. 21, R. 97 — Order for police help. AIR 1857 

Cal 252. 

-O. 21, R. 97 — West Bengal Premises Rent Con¬ 
trol (Temporary Provisions) Act (1950), S. 13 (2) — 
Ejectment decree in favour of landlord against tenant 

— Landlord applying under O. 21, R. 97, Civil P. C„ 
for delivery of possession from sub-tenant — Objec¬ 
tion by sub-tenant under S. 13 (2) of W. B. Premises 
Rent Control Act claiming to have acquired tenancy 
directely under landlord — Application of sub-tenant 
not entertained by Judge proceedings being summary 

— Held on revision, that while the sub-tenant could 
not file independent application under S. 13 (2) in 
the summary proceedings for delivery of possession, 
his objection to the landlord’s application under 
O. 21, R. 97 could be heard and determined in those 
summary proceedings. See Houses and Rents—W. B. 
Premises Rent Control (Temporary Provisions) Act 
(17 of 1950), S. 13 (2). AIR 1953 Cal 198. 

— O. 21, R. 97 and S. 115 — Mistake of law. See 
Civil P. C. (1908), S. 115. AIR 1953 Cal 198. 

—-O. 21, R. 97 — Application by party who is 
resisted—Necessity of, pointed out—It should be filed 


within limitation provided by Art. 107-Further pro. 
ceedings are governed by O. 21, R. 97 to 0.21, 

NUC rM.dh m BhL'H8 A 6 a t ll908) ’ A "' 167) - A,B 1955 


O. 21, R, 97 — Insolvency Court can invoke, in 
appropriate cases, provisions of O. 21, Rr. 95 to 102. 
See Provincal Insolvency Act (1920), S. 4. AIR 1965 
Maa ool. 


r , — Respondent purchasing property 

trom judgment-debtor prior to auction sale and dis- 
charging prior usufructuary mortgage out of his own 
funds — Rights of respondent — Respondent sub- 
rogated to rights of usufructuary mortgagee and 
could use his possession as shield against attack by 

auction-purchaser—Doctrine of unjust enrichment— 

w bil 5&. See T * P - Act ( 1882 )> s - 91 (a). AIR 

lybU Mys 289. 


——O. 21, R. 98—Evacuee Interest (Separation) Rules 
(1951), R. 11-E — Property sold under S. 10 (a) (iii) 
— Trespasser in possession —Competent officer has 
no power to evict him-Civil Writ No. 1507 of 1950 
(All), Reversed. See Evacuee Interest (Separation) Act 
(1951), S. 5. AIR 1960 All 620. 

-O. 21, R.98 — Against whom restitution can be 

granted — Transferee pendente lite of a party is his 
representative — Order for delivery of property can 
be passed against him even if he is not party to resti¬ 
tution proceedings. See Civil P. C. (5 of 1908), S. 144. 
AIR 1952 Assam 111. 


-O. 21, Rr. 98,103—Suit under R. 103—Limitation 

is under Art. 11A, Limitation Act — Suit not filed 
within limitation — Whether title has been extin¬ 
guished, depends on whether S. 28, Limitation Act, 
applies — Limitation Act (1908), S. 28 and Art. 11A. 
AIR 1951 Cal 481. 


-O. 21, Rr. 98, 97 — Applicability — Property 

purchased privately by decree-holder or auction pur¬ 
chaser subsequent to date of decree or date of pur¬ 
chase in execution—Order directing possession under 
O. 21, R. 98 cannot be made in respect of such pro¬ 
perty. See Civil P. C. (1908), O. 21, R. 97. AIR 1903 
Guj 117. :: 

-O. 21, R. 98 — Insolvency Court can invoke, in 

appropriate cases, provisions of O. 21, Rr. 95 to 102. 
See Provincial Insolvency Act (1920), S. 4. AIR 1965 
Mad 331. 

-O. 21, Rr. 98, 103 — Execution of eviction order 

made under Rent Control Act — Court passing order 
under O. 21, R. 98—Order set aside in revision under 
S. 12B of that Act — Suit under R. 103 to set aside 
revisional order — Maintainability: (1953) 2 Mad;L J 
112 i AIR 1953 Mad 924 s 00 Mad L W 428, Over¬ 
ruled. See Civil P. C. $1908), O. 21, R. 103. AIR 1960 
Mad 298. 

-O. 21, R. 98 — Scope and applicability—Case on 

facts. AIR 1955 NUC (Mad) 2428. 

-O. 21. F- 98 - T. P. Act (1882), S. 65A - Lease 

created in contravention of — Lease is not binding 
upon mortgagee — Suit for daclaration is not neces¬ 
sary — Mortgagee may affirm or treat lease as nullity. 
See T. P. Act (1882), S. 65A. AIR 1955 NUC (Mad) 
2428. 

_O. 21, R, 99 — Insolvency Court can invoke, 

in appropriate cases, provisions of O. 21, Rr. 98 ' 
102. See Provincial Insolvency Act (1920), S. 4. AIR 
1965 Mad 331. 

-O. 21, R. 100 — Evacuee Interest (Separation) 

Act (1951), Ss. 5, 10,17 - Evacuee Interest (Separa¬ 
tion) Rules (1951), R. HE - Property sold under 
S. 10 (a) (iii) — Trespasser in possession—Competent 
officer has no power to evict him — Civil Writ No. 
1507 of 1956 (All), Reversed. See Evacuee Interest 
(Separation) Act (1951), S. 5. AIR 1960 All 626. 
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CODE (5 of 1908), O. 21, R. 100 


__o. 21, Rr. 100, 92, 90, 90 — Saits for declaration 

that orders for sale to be made absolute and for deli- 
very of possession, are unsustainable. See Civil P. C. 
(1908), O. 21, R. 90. AIR 1960 Andh Pra 397. 

_O. 21, B. 100 and S. 144 — W. B. Premises Rent 

Control (Temporary Provisions) Act (19501, S. 13 (2) 

— Decree against tenant—Dispossession of sub-tenant 

— Application of restoration — Maintainability. See 
Houses and Rents — W. B. Premises Rent Control 
(iemporary Provisions) Act (17 of 1950), S. 13 (2). 
AIR 1953 C«1 598. 

—O. 21, Rr. 100, 97 — Decree for possession 
against tenant — Claim of sub-tenant under Rent 
Control Acts — Procedure. See Civil P. C. (1908), 
0.2I.R. 97. AIR 1953 Cil 233. 

-O. 21, Rr. 100, 97 — Persons never in possession 

of suit property cannot maintain application under. 
See Civil P. C. (1908), O. 21, R. 97. AIR 1952 
Mid 671. 


—O. 21, R. 100 and Ss. 11, 47 — Limitation Act 
(190S), Art. 11-A — Applicability—Mortgage of joint 
property — Suit by mortgagee against one of defen¬ 
dant dismissed and decreed against shares of others — 
Possession of whole property including moiety of 
defendant suit against whom was dismissed obtained 
by decree-holder — In claim proceedings possession 
handed over to this defendant—Suit by decree-holder 
for partition and possession — Suit held did not fall 
within mischief of Art. 11-A — See Limitation Act 
(1908), Art. 11-A. AIR 1950 Nig 93. 

"—O. 21, R. 100; O. 9, R. 9 and S. 151 — Applica¬ 
tion under 0.21, R. 100 dismissed for default — 
Restoration—Inherent powers—See Civil P. C. (1908), 
0. 9,R. 9. AIR 1958 Orissa 200. 


“—O. 21, R. 100 — Sale confirmed and execution 
dismissed as fully satisfied—Proceedings under R. 100 
by person in possession, successful—Fresh execution, 
without getting sale set aside, is barred — See Civil 
P. C. (1908), O. 21, R. 91. AIR 1953 Pat 9. 

-O. 21, R. 101 — Order passed under R. 98 or 

R. 99-Revision on. AIR 1953 Bhopal 4. 


'• 21, R. 101 — Insolvency Court can invoke, in 
appropriate cases, provisions of O. 21, Rr. 95 to 102- 
See Provincial Insolvency Act (1920), S. 4. AIR 1905 
Mad 331. 

-O. 21. Rr. 102, 35, 98—Civil P. C. (1908), S. 144 

7" Against whom restitution can be granted — Trans¬ 
feree pendente lite of a party is his representative — 
Order for delivery of property can be passed against 
him even if he is not party to restitution proceedings 
7 See Civil P. C. (1908), S. 144. AIR 1952 

Assam 111 . 

——0.21, B. 103 — Remedy by suit under 0.21, 

R. 103 open — Revision — See Cml P. C. (1908), 

S. 115. AIR 1959 Cal 821. 

—O. 21, Rr. 103, 98-Suit under R. 103 - Limita¬ 
tion is under Art. 11-A, Limitation Act — Suit not 
filed within limitation — Whether title has been ex¬ 
tinguished, depends on whether S/28, Limitation Act, 

n rJ ee ClvU P - C - (1908 )' °- 21 ' R - "■ A I R 
1911 Cal 481. 


T~ ‘O. 21, Rr. 103, 03 — Suit under — Nature of, in- ‘ 
dioated — Limitation Act (1908), S. 28. A 1:R 1951 
Lai 481. 


J. 21, B. 103—Limitation Act (1908), Arts. 11. 
and 11 — Orders passed without investigation 
Urders not conclusive under O. 21, R. 103, Ci\ 
r. C. and Art. 11-A not attracted — Order Dasst 
finder 0.21, R. 103 and under O. 21, R. 63 — Dl 
tinction between - Order under R. 63, though witl 

?K^i“ v f sti « ation » b inclusive—See Limitation A 
<1908), Art. 11 -A. AIR 1985 Ker 110. 

Z O* 21. R. 103 — Parties to suit—Mortgage suit • 
Lessee from mortgagor wrongly Impleaded as defei 
<lant but discharged from suit on his objection ■ 


Not a party to suit within S. 47 — Mortgage decree— 
Mortgagee auction, purchaser in execution applying 
for delivery of possession — Ob/ectioD by lessee 
allowed — Second suit by mortgagee for declaration 
of title and recovery of possession — Maintainability 
-See Civil P. C. (1908), S. 47. (1965) 78 Mad 
L W 606. 

-O. 21, R. 103 — Suit decreed before Madras Act 

of 1955 — Suit under O. 21, R- 58 filed and decided 
after Act of 1955 — Suit under R. 63 — Court fee is 
payable under S- 41 (2) and not under Act of 1870 — 
See Madras Court-fees and Suits Valuation Act (14 
of 1955), S.87 (2). (1965) 78 M L W 497. 

-O. 21, R. 103 — Auction-purchaser in execution 

of simple mortgage decree—Obstruction to, in taking 
delivery of possession by third parly — Suit for pos¬ 
session — Art. 142, Limitation Act (1908) applies — 
See Limitation Act (1908), Art. 142. AIR 1900 
Mad 312. 

-O. 21. R. 103 — Decision of lower Court under 

O. 21, R. 100 that applicant was actually dispossessed 
supported by evidence — No interference warranted 
under S. 115 — Proper remedy was by way of regular 
suit. AIR 1965 Pat 509. 

-0.21, Rr. 103, 100, 9l — Sale confirmed and 

execution dismissed as fully satisfied — Proceedings 
under R. lOOby person in possession, successful — 
Fresh execution, without getting sale set aside, is 
barred - See Civil P. C. (1908), O. 21, R. 91. AIR 
1953 Pat 9. 


-O. 21, R. 100 — Andhra Tenancy Act (1950) 

S. 19(2) — Andhra Tenancy Rules (1957), R. 14 — 
Order for eviction of cultivating tenant by Tahsildar 
— Confirmation in appeal by Revenue Divisional 
Officer — Writ petition by tenant to quash order — 
Tenant evicted In spite of stay — Revenue authorities 
have power to order restoration of possession if order 
of eviction is quashed—Civil P. C. (1908), S. 144 and 
O. 21, R. 100 — Applicability—See Tenancy Laws — 
Andhra Tenancy Act (18 of 1950), S. 19 (2). (1905) 
2 Andh W R 197 = I L R (1905) Andh Pra 1094 = 
AIR 1960 Andh Pra 4. 


•-O. 21, R. 116 (All) — Attachment of moveable 

property by seizure—Property seized kept in custody 
of amin or sapurdar — Property remains in possession 
of Court-See Civil P. C (1908), O. 21, R. 43. 1961 
(1) Cri L J 859=AIR 1901 S C 803. 


-O. 22 — Application for substitution in revision 

—Time limit not fixed — Application should be made 
within reasonable time — See Civil P. C. (1908X 
S. 115. AIR 1955 N U C (All) 2048. 

-O. 22 — Abatement of reference under — See In¬ 
come-tax Act (1922), S. 60 (1). AIR 1953 All 414. 


-O. 22 — Reference under — Death of assessee 

during pendency—Failure by Commissioner to bring 
legal representatives on record within 90 davs — 
Reference does not abate — O. 22, Civil P. C. (1908) 
— Not applicable — Art. 177, Limitation Act (1908) 
not applicable — See Income-tax Act (1922), S. 60. 
(1902) 40 I T R 463=(1962) 2 Andh W R 154=1 L R 
(1902) Andh Pra 1019. 

-O. 22 — Succession — Doctrine of representation 

—Applicability of-Civil P. C. (1908), O. 22 - Addi- 
Hon of some only of the legal representatives — 
Proceedings binding on all. See Mahometan Law — 
Succession. (1959) 1 Andh W R 220. 


— 7 O. 29—Application under S. 18 — Deemed to be 
sfiits-—Applicants deemed to be plaintiffs—Procedure 
laid down in Civil P. C. (1908) for salts applicable to 
applications under S, 18 — See Land Acquisition Act 
(1894), S. 18. 1LR (1903) 2 Puoj 442. 

—O. 22 and Ss. 115, 141 — Applicability of O. 22 
to proceedings in revision — See Civil P. C.41908L 
S. 115. AIR 1953 Raj 69. 


1 - 



1416 


CIVIL PROCEDURE CODE (5 of 1908), O. 22 


O. 22 and S. 115 — Revision, abatement of— 

/inolx °i diligence—Reasonable time—See Civil P. C. 
(1908), S. 115. AIR 1953 Raj 69. 

“ O. 22, R. 1 — Suit by endorsee of promissory 
®°: e T~ Subsequent dtafh of endorser — Effect — 
/i U oo, oes not a l >ate - See Negotiable Instruments Act 
(1881), S. 8 . AIR 1963 Andh Pra 343. 

“ U. 22, R. 1 aod O. 1, R. 10 — Appeal by a dead 
?™n. See Civil P. C. (5 of 1908), O. 1, R. 10. AIK 
19c3 Bom 356. 

~ U. 22, R. 1 — Maintenance — Wife — Death of 
f«b«nd pending suit for separate maintenance — 
liability of sods for arrears of maintenance. See 
Hindu Law — Maintenance. AIR 1956 Mad 578. 

——O. 22, R. 1 and S. 153 — Suit against dead person 
Legal representatives ordered to be brought on 
record in ignorance of fact that defendant was dead 
when suit was filed — Suit not barred against legal 
representatives on date of application for impleading 
them — Decree -passed — Decree held not void ab 
initio Suit held should be considered as freshly 
instituted against legal representatives. See Civil 
P. C. (1908), O. 1, R. 10. AIR 1955 Mad 644. 

“ 7 O. 22, Rr. 1 and 10 — Right to sue in personal 
action — Widow’s claim to maintenance — Death of 
widow pending suit — Survival of claim to legal 
representative. AIR 1953 Mad 202. 

-O. 22, Rr. 1 to 4 and 10 — Failure to send notice 

to legal representative - Effect. AIR 1952 Nag 177. 

-O. 22, R. 1 — Death of applicant for succession 

certificate — Proceedings lapse. See Succession Act 
(1925), S. 372. AIR 1961 Pat 304. 

—— O. 22, Rr. 1, 11 — Appeal — Death of party — 
Heir not substituted — No abatement when he is 
not a necessary party. AIR 1955 NUC (Pat) 4574. 

— O. 22, R. 1 — Joint Hindu family and legal re¬ 
presentatives — Suit by plaintiff not as co-owner but 
as owner, for ejectment, on ground of bona fide 
requirements — Shop required for business in which 
his sons and other members were interested though 
at law plaintiff alone was owner of business—Decree 
for ejectment — Death of plaintiff — Heirs impleaded 

— Decree held did not become incapable of execu¬ 
tion — Requirement of plaintiff included requirement 
of heirs — Heirs could take advantage of decree. See 
Civil P. C. (1908), O. 22, R. 3. AIR 1955 NUC (Sau) 
971. 

-O. 22, R. 1 — Representative suit. See Civil P. C. 

(5 of 1908), S. 92. AIR 1953 Trav-Co 390. 

—O. 22, Rr. 2, 3 and 4 — Failure to send notice to 
legal representative — Effect See Civil P. C. (5 of 
1908), O. 22, R. 1. AIR 1952 Nag 177. 

-O. 22, R. 2 and O. 1, R. 8 — Abatement — Re¬ 
presentative suit — No abatement. See Civil P. C. 
(1908), O. 1, R. 8 . AIR 1955 NUC (Pat) 2500. 

-O. 22, R. 3 — Suit by endorsee of promissory 

note — Subsequent death of endorser — Effect—Suit 
does not abate. See Negotiable Instruments Act 
(1881), S. 8 . AIR 1963 Andh Pra 343. 

-O. 22, R. 3 — Legal representative. See Hindu 

Women’s Right to Property Act (1937), S.l. AIR 1955 
NUC (Assam) 4200. 

-O. 22, R. 3 and S. 2 (11) - Legal representative 

— Keep of deceased does not r e P r ® ; ® nt 
deceased. See Civil P. C. (1908), S. 2 (11). AIK 1955 

NUC (J aod K) 3686. 

-O. 22, B. 3 and S. 2 (11) — Intermeddler, mean¬ 
ing of — There should be intention on part of person 
sought to be treated as intermeddler, to act as legal 
representative to represent estate of deceased-Person 
claiming title in himself adversely to esta e is not 

intermeddler. See Civil P. C. (1908), S. 2 (11). AIR 
1955 NUC (J and K) 3686. 


—O. 22, Rr. 3, 4 — Bombay Agricultural Debtors 
Relief Act (1947), Ss. 4 and 46 (as extended to Kutch) 

— Applicability of O. 22, Rr. 3 and 4, Civil P. C. to 
proceedings under S. 4 — Effect of omission of S. 40 

- Applicability of Arts. 177, 181, Limitation Act. 
See Debt Laws — Bombay Agricultural Debtors’ 
Relief Act (28 of 1947), S. 4. AIK 1952 Kutch 62. 

—0.22, R. 3-Criminal P. C. (1898), S. 146- 
Scope — Proceeding before Civil Court—Provisions 
of S. 141 and O. 9, R. 13, Civil P. C. do not apply. 
See Criminal P. C. (1898), S. 146. 1963 (2) Cri LJ 
381 = AIR 1963 Mad 338. 

-O. 22, R. 3 and Ss. 2 (11) and 50 — Legatees 

unauthorisedly taking possession—Execution against. 
See Civil P. C. (5 of 1908), S. 2 (11). AIR 1953 Mad 
622. 

—-O. 22, R. 3 — Partition suit by Hindu father 
against sons — Death of plaintiff pending suit — 
Widow if can properly be added as legal representa¬ 
tive — Hindu law — Partition. AIR 1951 Mad 654. 

-O. 22, R. 3 — Abatement. See Civil P. C. (5 of 

1908), S. 92. AIR 1951 Nag 394. 

-O. 22, R. 3 — Other remedy open. See Civil P.C. 

(5 of 1908), S. 2 (2). AIR 1951 Nag 269. 

-O. 22, Rr. 3, 4 and 9 — Proceedings for annul¬ 
ment of fraudulent transfer — Death of petitioner 
pending proceedings — Question of abatement, if 
arises — Subsequent application of legal representa¬ 
tive — Competency — Provincial Insolvency Act 
(1920), S. 54A. AIR 1951 Nig 268. 

-O. 22, R. 3 — Intermeddler. See Civil P. C. 

(5 of 1908), S. 2 (II). AIR 1951 Nag 145. 

-O. 22, Rr. 3, II, O 41, R. 4-Order 41, R. 4 does 

not control O. 22, Rr. 3 and 11 — Whether survivor 
can appeal alone depends upon whether rights are 
severable, whether executable decree can be passed 
in appeal without disturbing rights accrued under 
lower Court’s decree — Suit for maintenance against 
deceased husband’s brothers on ground that they 
were joint when her husband died — Defendants 
contending that property was not ancestral—Decree 
in favour of plaintiff — Defendant appealing — One 
of them dying during pendency of appeal — Held 
appeal abated as a whole unless surviving defendants 
accepted position that family was joint. AIR 1951 
Nag 133. 

-O. 22, R. 3 and Ss. 50, 52-Decree against person 

in possession — Whether binding on real heir. See 
Civil P. C. (5 of 1908), S. 2 (11). AIR 1951 Orissa 

212. 

_o. 22,R. 3 and S. 47—Compromise decree—Power 

of executing Court to grant relief against penalty. 
See Civil P C. (5of 1908;, S.47. AIR 1951 Orissa46. 

_O. 22, R. 3 — Abatement of appeal as whole — 

Tests indicated. AIR 1955 NUC (Pat) 3275. 

_O. 22, Rr. 3 and 5 — Death of appellant—Claim- 

by several persons in opposition to each other to be 
legal representatives — Withdrawal from case by 
some — Order as to representative character whether 

one under O. 22, R. 3 or R. 5 , - M a « e c r “Sons? 
subsequently re-opened. See Civil P. C. (5 of 1900)! 
0 . 22 , R. 5. AIR 1951 Pat 283. 

_O. 22, R. 3 — Scope — H, 'as representative of 

other members of family of deceased bringing suit 
for damages — Held he was competent to bring tne 
suit on their behalf and for their benefit. S£ e .*f tal 
Accidents Act (1855), S. 1. (1964) 66 Pun L R 804 =r 

34 Com Cas 930. 

-O. 22, R. 3 — Reference to Court under S ..18 - 

Provisions of Civil P. C. (1908) applicable-Order 22, 
R. 3 of Civil P. C. (1908) not inconsistent with Ss-2U, 
21, 23, 26 - Reference can abate for non-compliance 
with provisions of O. 22, R. 3. See Land Acquisition 
Act (1894), S. 18. ILR (1963) 2 Punj 442. 
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-O. 22, B. 3 —■ References under — Distinction 

between — Reference under S. 30 by Collector — 
Not abating for non-compliance with O. 22, R. 3 of 
Civil P. C. (1908) — Analogy not applicable to refer¬ 
ence made by aggrieved partv under S. 18 — Abates 
for non-compliance with O. 22, R. 3 of Civil P. C. 
See Land Acquisition Act (1894), S. 18. ILR (1963) 
2 Pun) 442. 

-0. 22, R. 3 — References under — Distinct from 

each other — Non-applicability of principles of 
abatement to reference under S. 113 read with 0. 40 
— Cannot make these principles non-applicable to 
reference under S. 18. See Land Acquisition Act 
(1894), S. 18. ILR (1963) 2 Pun) 442. 

-O. 22, R. 3—Proceedings under — Deemed to be 

suits — Application under O. 22, R. 3 of Civil P. C. 
(1908) in proceedings under S. 18 — Art. 170 and not 
Art. 181 of Limitation Act (1908), applies. See Land 
Acquisition Act (1894), S. 18. ILR (1963) 2 Punf 
442. 

—O. 22, R. 4 and 0.1 Rr. 9,10-Suit under 0. 21, 
R. 03—Necessary party—Judgment-debtor. See Civil 
Procedure Code (5 of 1908), O. 1, R. 9. AIR 1931 
Ajmer 27. 

0. 22, R. 4 (4) (Cal)—Exemption order can be 
f°J,t e S Dly before abatement has taken place. AIR 
1955 N U C (Cal) 4500. 

——0. 22, R. 4—Bengal Non»agricultural Tenancy 
Temporary Provisions Act (1940), S. 3 — Statutory 
stay—Suspension of Limitation Act—Abatement of 
suit. See Tenancy Laws-Bengal Non-agricultural 

4 TD^ n o y Tem P 0raf y Provisions Act (9 of 1940), S. 3. 
AIR 1954 Cal 16, 

“—0.22, R. 4—Death of one of defendants — Legal 
representatives already on record—Procedure. See 

VA™ | r ,°° edure Code (5 of 1908), 0. 22, R. 2. AIR 
1952 Cal 219. 

•—■‘0. 22, B. 4—Appeal dismissed against one of res¬ 
pondents as having abated — Stay order obtained 
pending appeal, is automatically vacated in respect of 
him—His legal representative is entitled-to receive 
money under rateable distribution order that was 
Civil P * C * S * 73 ‘ AIR 1955 NUC 

(Hyd) 1191. 

—0. 22, B. 4 -Competency of appeal — Objection 

that legal representative of party to suit is not joined 

within limitation—Competency should be decided 

before sending notice to legal representative—Question 

° U ii 7 ,f|t? be decided at least at final hearing ot appeal 

Withdrawal of objection does not relieve Court of 

o d ^ y TS u ®? lion 8° es t0 the wot of jurisdiction. 

m 2 v i l . P ; £ J 190y)l °‘ 41 « R - L AIR 1955 N U C 
(Madia-Bha) 3385. 

22, R. 4—Maintenance—Wife — Death of hus¬ 
band pending suit for separate maintenance—Liability 
ot sons tor arrears of maintenance. See Hindu Law 
-Maintenance. AIR 1950 Mad 578. 

Nag238^ ^ 4 (3)—Partial abatement. AIR 1952 

m 1952 Nu m Dea,h of one of re5ponda “ ,s ' 

“—0. 22, R. 4 (1)—Inaction of legal representative— 
Admission—Estoppel. AIR 1951 Nag 270. 

-—0. 22, R. 4 — Proceedings for annulment of 
fraudulent transfer — Death of petitioner pending 
proceedings-Question of abatement, if arises-Subse- 
quent application of legal representative-Competencv 

Iib m/Cm Code <5 of 1908)1 a 221 R - 3; 

-0.22, Rr.4,11 and 0.41, R. 4-One of the 

appellants dying pending appeal-Legal representative 
not substituted in time — Whole of the appeal when 
fjgjg — Applicability of O. 41, R. 4. See Civil P C 
(1608), 0.22, R. 3. AIR 1959 Orissa 148. 


-O. 22, R. 4—Applicability. See Civil P. C. (1908), 

0. 41,tR. 4. AIR 1959 Orissa 148. 

• —O. 22, Rr. 4 and 6, 10, 11—Appeal from preli¬ 
minary or final decree—Death of one of appellants or 
respondents during pendency of appeal—R. 3 or R. 4 
aDd not R. 10 applies — AIR 1950 Patna 370=1950 
B L J R 22, Overruled. See Civil P. C. (1908), O. 22, 
R. 3. AIR 1962 Pat 285 (FB). 

-0. 22, R. 4—Limitation Act (1908), Arts. 12, 142 

and 144—Redemption by mortgagor — Interference 
by mortgagee—Suit for declaration and confirmation 
of possession — Limitation — Necessary parties. See 
Limitation Act (1908), Art. 12. AIR 1952 Pat 421. 

• —-O. 22,R. 4—Non-joinder of legal representative 
—Suit by firm through its partner—Appeal by defen¬ 
dant—Death of partner—Appeal held did not abate 
though legal representative of deceased partner was 
not brought on record. See Civil P. C. (1908), O. 30,.. 
R. 4. 07 Pun L R 743=ILR (1965)2 Punf 427= A I R 
1906 Punj 40 (FB). 

“—O. 22, Rr. 4,11—Joint decree in favour of several 
defendants—Appeal — Death of one of defendants— 
His legal representative not ;brought on record in 
time—Held that appeal abated against all the defen¬ 
dants. AIR 1905 Rij 132. 

——O. 22, Rr. 4, 11 — Appeal from preliminary 
decree in partition suit—Death of one of appellants— 
Legal representatives not brought on record within 
time—Right of deceased and remaining appellants 
joint and indivisible—Right to sue does not survive 
in remaining appellants alone-Appeal automatically 
abates qua the deceased appellant — No order of 
abatement is Decessary. See Civil P. C. (1903), O. 22- 
R. 3. AIR 1901 Raj 72. 

“O- 22, Rr. 4, 11, O. 41, Rr. 4, 33—Partition suit 
—Share of defendants joint and indivisible-Prelimi. 
nary decree-Appeal by defendants — Death of one- 
of appellants—Legal representative not brought on 
record—Appeal abates not only qua deceased but as 
whole-Powers under 0. 41, R. 33 could not be exer¬ 
cised—Setting aside abatement—Sufficient cause See 
Civil P. C.;(1908), O. 22, R. 3. AIR 1961 Raj 72.' 

—*0. 22, R. 4—Suit for arrears of vero—Abatement 

°J;J o 1 Pr ,°. c „ odure 00(18 (5 of 1908), O. 1, R. 10. 
AIR 1953 Sau 159. 

—0. 41, Rr. 4, 33—Decree appealed from, proceed¬ 
ing on ground common to all the appellants — Death 
of one of several appellants—Effect. AIR 1953 Sau 39. 

—O. 22, B. 4—Tarwad properties — Partition- 
Intention to divide—Death of defendant pending suit 
—Devolution of interest. See Marumakkathayara Law 
-Malabar Tarwad. AIR 1953 TravCo 241. 

—0.22, R. 4, 0 23, R. 1 (2) and S. 151-Permission 
under O. 23, R, 1 (2) granted after abatement of suit 
against deceased defendant — Permission whether 

f overns legal representatives of such defendant— 

. 151 whether can be invoked. See Civil P.C. (1908). 
S. 151, AIR 1958 Tripura 24. 

“—O. 22, R, 5—Order under O. 22, R. 5. See Civil 
Procedure Code (5 of 1908), S. 2 (2). A I R 1953 Nag: 

«5i 

' 0.22, R. 5 and S. 11—Matters collateially in 

Issue-Question whether certain person is legal repre¬ 
sentative of deceased plaintiff under O. 22, R. 5— 
Question if :oan operate as res judicata. See Civil 
Procedure Code (5 off 1908), S. 11. AIR 1951 Pat 537. 

■-—0. 22, B. 5—Death of party-Question as to who 
Is legal representative must be determined before pro¬ 
ceeding with suit—Final decision between parties to 
proceedings is conclusive between them so far as 
those proceedings are concerned—Order passed after 

and hearing them-Question cannot 

1953 Siv-Co a i58 y subiequent stage of su *t. AI R. 
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-0. 22, R- 0—Rajasthan Revenue Court (Procedure 

and Jurisdiction) Act (1 of 1951), S. 0 (3) — Case of 
the nature specified in S. 7 — Analogy of O. 22, R. 0, 
Civil P. C. (1908) does not apply. See Tenancy Laws 
—Rajasthan Revenue Court (Procedure and Jurisdic¬ 
tion) Act (1 of 1951), S. 0 (3). AIR 1955 N U C (Raj) 
1035. 

-O. 22, R. 8 — Companies Act (19131, Ss. 155 and 

156—Scope—Company going into liquidation during 
pendency of second appeal — Liquidator if can be 
brought on record as legal representative of company. 
See Companies Act (1913), S. 155. A I R 1956 Mad 
448. 

-O. 22, R. 9, O. 1, Rr. 3 and 9—Suit for ejectment 

of trespassers A and B not alleged to have common 
cause against plaintiff—A dying just before passing of 
decree dismissing suit—Appeal by plaintiff — Abate¬ 
ment of appeal against A—Appeal can proceed against 
B only. AIR 1960 All 379, Overruled. See Civil P. C. 
(1908), O. 22, R. 4. AIR 1903 All 490. 

—O. 22, R. 9—Limitation Act (1908), S. 5 — Suffi¬ 
cient cause—Negligence of party’s agent—Negligence 
of clerk of mufassil lawyer in filing substitution 
application. See Limitation Act (1908), S. 5. AIR 
1956 All 677. 

-O. 22, R. 9—Setting aside abatement—Sufficient 

cause—Limitation—Limitation Act (1908), S. 5. AIR 
1953 Hyd 167. 

-O. 22, Rr. 9, 4 — Proceedings for annulment of 

fraudulent transfer — Death of petitioner pending 
proceedings — Question of abatement, if arises—Sub¬ 
sequent application of legal representative — Com¬ 
petency. See Civil Procedure Code (5 of 1908), O. 22, 
R. 3. AIR 1951 Nag 268. 

-O. 22, Rr.|9, 3 and O. 1, R. 10 - Abatement of 

suit — Death of plaintiff — Heirs to be substituted 
already on the record — Application for substitution 
within prescribed time is not necessary—Suit, there¬ 
fore, does not abate for want of substitution within 
time. See Civil P. C. (1908), O. 22, R. 3. AIR 1904 
Pat 438. 

-O. 22, Rr. 9, 4 —Application to bring legal repre¬ 
sentative on record — Delay — Ignorance of death — 
When good cause. See Civil P. C. (1908), O. 22, R. 4. 
AIR 1901 Punj 358. 

-O. 22, E. 9 (2) and S. 100-First Appellate Court 

in its discretion acting under R. 9 — It would not be 
proper to reopen question whether application for 
substitution was within time in second appeal. See 
Civil Procedure Code (5 of 1908), S. 100. AIR 1953 
Punj 191. 

-O. 22, Rr. 10, 4 and S. 211 — Joint Hindu family 

and legal representative - O. 22, R. 4 applies where 
legal representative inherits property from deceased 
—Person brought on record on death of father and 
grand-iather as person to whom estate passed by 
survivorship - He can raise plea that estate is not 
bound to pay debt which was not for legal necessity 
—He can file written statement to that effect, even 
though written statement filed by father has not 
taken up that plea. See Civil P. C. (1908), ;S. 2 (11). 
AIR 1955 NUC (All) 3000. 

_O. 22, R. 10— Constitution of India, Art. 300 (2) 

lb) — Substitution under — Defence open to substi¬ 
tuted State - Civil P. C (1908), O. 22. R- 0 - Prin¬ 
ciples under — Applicability. See Constitution of 
India, Art. 300 (2) (b). AIR 1961 Bom 11. 

-O. 22, R'. 10—Companies 'Act (1913), S. 153-A (2) 

-Scheme of amalgamation -Property of A company 
transferred to C company-Suit by a company pending 
-Application by C company for substitution - Sub- 
stitution independently of O. 22, R. 10, Civil P. C., 
allowed - Held, S. 0 (e), T. P. Act, did not apply. 
See Companies Act (1913), S. 153-A (2). AIR 1959 
Cal 352. 


-O. 22, R. 10—Joint family — Status—Nature of— 

Suit by family to set aside alienation — Partition of 
family — Effect — Right of divided member to con- 
tinue the suit. See Hindu Law — Joint family. AIR 
1904 Ker 144. 

-O, 22, B. 10—T. P. Act (1882), S. 0 (e)— Banking 

Companies. Act (1949), Ss. 45 (5) (e) and 45L (4) — 
Suit by plaintiff bank for damages against its servants 
on ground of acts of misfeasance — Plaintiff bank 
amalgamated with second plaintiff bank during pen¬ 
dency of suit which was also transferred — Second 
plaintiff held was entitled to continue suit. See T. P. 
Act (1882), S. 0 (e). 78 Mad L W 569 = (1965) 2 
Com L J 210 = (1905) 2 Com LJ 443= 1965 Mad 
W N 277 = AIR 1960 Mad 20. 

-O. 22, Rr. 10,1—Right to sue in personal actions 

—Widow’s claim to maintenance — Death of widow 
pending suit—Survival of claim to legal representa¬ 
tive. See Civil Procedure Code (5 of 1908), O. 22, 
R. 1. AIR 1953 Mad 202. 

-O. 22, R. 10; O. 34, R. 0 - Applicability - Sale 

proceeds insufficient to pay-off mortgage decree — 
Application for personal decree — Delivery of pro¬ 
perty to auction purchaser if condition precedent — 
Right of assignee from plaintiff. See Civil Procedure 
Code (5 of 1908), O. 34, R. 6. AIR 1951 Mad 628. 

-O. 22, R. 10, O. 20, R. 1 8-Partition suit - Pre¬ 
liminary decree—Adjustment of rights arising after— 
Subsequent enlargement or dimunition of shares — 
While passing final decree, Court must take these 
subsequent events and pass final decree accordingly 
to avoid multiplicity of suits. See Civil P. C. (1908), 

O. 20, R. 18. AIR 1955 Mys 0. 

•-O. 22, R. 10 — M. P. Abolition of Proprietary 

Rights (Estates, Mahals, Alienated Lands) Act (1 of 
1951), Ss. 3, 4, 7 and 50-Suit for pre-emption pend¬ 
ing when Act came into force will be dismissed 
Pre-emption decree cannot be enforced Govern¬ 
ment is not assignee of proprietary rights. See 
Tenancy Laws - M. P. Abolition of Propne ary 
Rights (Estates, Mahals, Alienated Lands) Act (lot 
1951), S. 3. AIR 1953 Nag 301 (FB). 

_O £2. R. 10—Failure to send notice to legal 

representative - Effect. See Civil Procedure Code 
(5 of 1908), O. 22, R. 1. AIR 1952 Nag 177. 

_O. 22, Rr. 10,3 — Representative suit by trustees 

-Death of some of the trustees during Pendency of 
suit - Newly appointed trustees are not representa¬ 
tives of deceased trustees within 0.22, R. 3 New 
trustees can be added as parties under 0. 22, R. 10 
notwithstanding question of limiItaftMi' See Civil 

P. C. (1908), O. 22, R. 3. AIR I960 Punj 382. 

0 _O. £2, R. 11 — Alienation — Widow — Aliena¬ 

tion without legal necessity - Declaratory suit by 
reversioners — Death of widow — Her heirs are not 

s C D 1047 = AIR I960 S C 216. 

-O. 23, Rr. XI. 9 .nd O. 43, R. 1 (k)'- 

O 43. R. 1 (k) — Does not include appeal Uraer 
refusing to set aside abatement of appeal - Noappeal 
lies under O. 43, R. 1 Ik). See Civil P. C. (1908), 
O. 43, R. 1 (k). AIR 1901 All 527. 

_0. 22, R. 11 and O. 41, R. 4 1- Suit for ejert- 
ment — Decree against tenant but dismissed against 
“ b tenant - Appeal by plaintiffs - Death of one of 

appellants - Legal representative not brought 0 
record within time — Effect of abatemen PPj 

defendants W* “by than, 
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—Death of one of them — Legal representative not 
brought on record — Whole appeal abates. See Civil 
P. C. (1908), 0. 22, R. 3. AIR 1915 NUC (All) 2703. 
-0. 22, B. II and O. 41, R. 4 — Appeal proceed¬ 
ing on common ground — Death of one of appellants 
—Appeal does not*abate — Remaining appellant can 
get reversal of decree. See Civil P. C. (1908), O. 22, 
R. 3. AIR 1955 NUC (All) 1692. 

—0. 22, R. 11 and 0. 41, R. 20 — Failure to apply 
for substitution deliberately or negligently. See Civil 
P. C. (1908), 0. 22, R. 4. AIR 1954 All 10. 

-0. 22, B. 11 and O. 23, ,R. 3 — Alienee pendente 

lite added as party not bound by compromise between 
alienor and opposite party — Entitled to object to 
such compromise and to claim decision on merits. 
See Civil P. C. (1908), O. 22, R. 10 (1). AIR 1963 
Andh Pra 46. 

—-“0.22,R. 11—Madras Hindu (Bigamy Prevention 
and Divorce) Act 6 o! 1949, S. 5 (5) — Appeal pre¬ 
ferred from decree dissolving marriage — Death of 
respondent pending appeal—Appeal only abates and not 
suit. See Madras Hindu (Bigamy Prevention and 
Divorce) Act (0 of 1949), S. 5 (5). AIR 1957 Andh 
Pra 4 24. 

0. 22, R. 11—Hindu joint family — Two or more 

6 u re P reseD ^ a ^ ves — Joint Hindu family appellant 
—Manager on record — Appeal does not abate even 
If no * brought on record. See Civil 
P. C. (1908), O. 22, O. 3. AIR 1955 NUC (Cal) 822. 

c o-' ?, 2 L R ;-*I Right to sue |in personal actions. 
See Civil P. C. (1908), 0. 22, R. 1. AIR 1954 Cal 24. 

7 Dj 22, B. 11 — Declaratory suit by reversioners— 
Appeal — Death of some reversioners — Appeal does 

1900 J& K 53° ClVil P,C * (1908) ’ °- a2 > R - 2 - AIR 

7- 22 ; 4—Competency of appeal — Objec¬ 

tion that legal representative of party to suit is not 
j :L W r n limitation—Competency should be de¬ 

cided before sending notice to legal representative— 
question ought to be decided at least at final hearing 
ot appeal—Withdrawal.'of objection does not relieve 
U)urt of its duty—Question goes to the root of juris- 

lO^rTr^i 1 f: C * (1908 >’ °- 41, R. 1. AIB 
19«>5 NUC (Madh-Bha) 3385. 

7 ‘O* 22, Br. 11, 4—Death of defendant or respon- 
; mo , re ,e * al representatives brought on 
No _*‘ ra “ d or collusion — Suit or appeal does 

? u Civil P - C. (1908), O. 22, R. 4. 1905 

J*b L J 795=AIR 1901 Madh*Pra 79. 

22 » R. 11 —- Ab a tem e nt of appeal in personal 

R 1 Ai» 8 ?r£\ V », Pr , 0Cedure Code ( 5 of I 908 )» O. 22, 
**•1951 Mad 733. 

---0. 22, Hr, 11,10 — Joint Hindu family and legal 
representatives — Suit against karta alone in his re- 

SuHn^n^ ~ Decree Death of karta 

ouring pendency of appeal - Succeeding karta or all 

SSSJj* m r ber ? n L ot brou « ht on record within 

S onVfc Civil Procedure Code 

(5 of 1908), O. 22, R. 3. AIR 1952 Nag 390. 

™n?Af 22, B * R * 9 read wi,h R - 11—Abate- 

p f Sp ? eal 7 j rde L r ® fusin « t0 set aside —See 

1952 Nag 181.° ^ (5 ° f m * h °* 22, R ‘ 9 * AIR 

—0.22, R. 11—Suit dismissed Appeal — During 
pendency of appeal sole plaintiff dying — Legal re? 
presentatives substituted in appeal — Appeal allowed 

Further substitution of legal representative in suit 
not necessary. (1905) 7 0 ) D 229=AIR 1966 Orissa 

“ D. 22, B. 11—One of plaintiffs dying during nro 
gr ws of suit — Substitution of name of heir alb wad 

^!,u^ r ““L‘ n ? pl0 ? eDled T ?! deceased eon. 


-0. 22, R. 11 — Abatement of appeal ’ against one 

of respondents—When whole appeal abates—Princi¬ 
ples indicated-See Civil P.C.{1908), O. 22, R. 4. AIR 
1955 Orissa 179. 

• -O. 22, R 11 and O. 41, Rr. 4, 33- Variation of 

decree in favour of party not impleaded in appeal— 
See Civil P.C.( 1908), O. 22, R. 3. AIR 1956 Pat 
414 (FB). 

• -0. 22, R. 11, O. 1, R. 8 and O. 22, R. 4- Non¬ 

joinder of legal representative —Suit by firm through 
its partner—Appeal by defendant — Death of partner 
—Appeal held did not abate though legal representa¬ 
tive of deceased partner was not brought on record— 
See Civil P. C. (1908), O. 30, R. 4. 07 Pun L R 743= 
ILR (1905) 2 Punj 427=AIR 1900 Punf 40 (FB). 

-O. 22, R. 11—Suit by some trustees against co¬ 
trustee for accounts decreed—Appeal by defendants 
—Some of plaintiffs dying during pendency of ap¬ 
peal — Other trustees appointed and continuing as 
respondents—Appeal does not abate — See Civil P. C. 
(1908), O. 22, R. 3. AIR 1963 Punj 187. 

—O. 22, R 12—Cass decided—See Civil Procedure 
Code (5 of 1908), S. 115. AIR 1953 Aimer 50 (1). 

-O. 22, R. 12—Death of jndgment-deblor pending 

execution — Legal representatives not brought on 
record —Court should :not proceed with execution, 
though proceedings will not abate — Otherwise S.-50 
would be nugatory-See Civil P.C. (1908), S. 50. AIR 
1955 Cal 573. 

-O. 22, R. 12- Limitation Act (1908), Art. 182 (5) 

—Application for substitution of legal representative 
—See Limitation Act (1908), Art. 182 (5). AIR 1954 
Pat 192. 

*“ O. 22, Br. 12, 16 and S. 140 — Legal representa¬ 
tives of deceased decree-holder can continue pend¬ 
ing execution proceedings — See Civil P. C. (1908). 
O. 21, R. 16. AIR 1955 Punj 255. 

^—0.22, R. 12 — Death of decree-holder during 
execution — Application by heirs to continue execu¬ 
tion — Succession certificate essential under S. 214, 
Succession Act (1925) — See Succession Act (1925), 
S. 214 (1) (b). ArR 1950 Trav-Co. 183. 

———0.23, R. 12; O. 21, R. 10 and S. 146 —Death 
of decree-holder during execution — Substitution of 
legal representative - See Civil P. C. (1908), S. 140. 
AIR 1952 TravCo. 504. ? 

—O. 22, Rr, 10, 17 —Assignment of decree — Peti¬ 
tion by assignee under O. 22, R. 10, Civil P. C., for 
recognition and for issue of notice — Mode of execu¬ 
tion not indicated — Though defective as execution 
P^Moibit amounts to step-in-aid - See Limitation 
Act (1908), Art. 182 (5). AIR 1963 Andh-Pra 241. 

-O. 22, B. 22—Assignment of decree—Petition by 

assignee under O. 22, R. 10, Civil P. C. for recogni¬ 
tion and for issue of notice — Mode of execution not 
indicated—Though defective as execution petition, it 
amounts to step-in-aid — See Limitation Act (1908). 
Art. 182 (5). AIR 1963 Andh-Pra 241. 

nooS* c 2 n Rr * n 3 ’ 60 P r0vi8ent Funds Act, 

(1920), S 3 Compulsory deposit in Railway Provi¬ 
dent rund—Payment of amount in manner suggested 
by subscriber—Debt is discharged — Money deemed 
to be paid to subsoriber—Immunity from attachment 
ceases—Union Government has no locus standi to 

(tea. TzwZc*m. ,oviiea ' Funds Act 

22, R. 55(c)—Decree reversed, or set aside 
—Attachment effected in execution is deemed with¬ 
drawn and does not [revive when suit is subsequently 

mrT^7ulFB)! vU P ' c " °- *• R - 53) - A » 

a ns it;- 

withdrawn with permission of Court to file fresh suit 
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—Fresh suit filed — Fresh notice under S. 80 before 
such suit is not necessary — See Civil P. C. (1908), 
S. 80. AIR 1963 S C 424. 

•-O 23, R. 1; O 1, R. 10; 0.6, R. 17 - Repre¬ 

sentation of the People Act (1951), Ss. 38, 55-A, 82, 
85, 90 (3) - Scope—Contesting candidate — Who is— 
Non-joinder of necessary party—Effect—Defect if can 
be cured by amendment of petition — AIR 1958 Mad 
261 ; (195S)-l Mad L J 139, Reversed — See Repre¬ 
sentation of the People Act (1951), S. 38. AIR 1958 
S C 687. 

-O. 23, R. 1, O. 17, R. 6 and S. 151 — Application 

under S. 9, Hindu Marriage Act, for restitution of 
conjugal rights—Petitioner applying for adjournment 
on ground of his inability to pursue matter deligently 
as he was transferred to Kashmir — Application held 
not one under O. 23, R. 1 — Court ordering that ap¬ 
plication be closed observing that petitioner could file 
separate application as and when convenient to him 

— Order held amounted to adjournment sine die — 
Subsequent application filed by petitioner not barred 
-See Civil P.C. (1908), 0.17, R. 1. (1965) 1 Andh 
L T 276=AIR i960 Andh. Pra 73. 

—O. 23, B. 1, S. 2 (2) and O. 43, R. 1—Orders pas¬ 
sed under 0.23, R. 1, awarding costs—Orders are not 
appealable. 

Orders passed under O. 23, R. 1 of the Civil P. C. 
are not appealable either as a decree within the mean¬ 
ing of S. 2, Civil P. C., or as an order enumerated in 
O. 43, R. 1, inasmuch as a withdrawal of a suit does 
not amount to the dismissal of the suit for non-prose¬ 
cution or to the dismissal of the suit at all. I L R 
(1964) Andh Pra 734 (DB). 

-O. 23, R. 1, and S. 35 -R. 1 gives wide discretion 

to Court to pass orders regarding costs—Costs in¬ 
clude counsel’s fee also. ILR (1964) Andh Pra 734 
(DB). 

-O. 23, R. 1—Land Acquisition Act (1894), S. 18 — 

Reference to Civil Court at instance of claimant— 
Land Acquisition Officer is in position of defendant 
—Land Acquisition Officer cannot withdraw it either 
under O. 23, R. 1 or under S. 151, Civil P. C. See 
Land Acquisition Act (1 of 1894), S. 18. AIR 1960 
Andh Pra 590. 

-O. 23, R. I and O. 34, P. 4 — Suit for sale by 

mortgagee — Mortgagor whether entitled to decree 
in his favour—Withdrawal of suit whether prejudi¬ 
cial to mortgagor. See Civil P. C. (1908), O. 34, R. 4. 
AIR 1959 Andh Pra 492. 

_O. 23, R. 1 — Application for withdrawal of suit 

allowed—Reasons not stated — Material irregularity. 
AIR 1953 Assam 44. 

-O. 23, R. 1 (2); O. 1, R. 8 and S. 92-Withdrawal 

in appeal — Formal defect — Sufficient grounds. See 
Civil P. C. (1908), S. 92. AIR 1952 Kutch 94. 

_O. 23, R. 1 (2) and Ss. 92, 107 — Withdrawal in 

appeal—Right to bring • suit depending on consent to 
be given by statutory authority. See Civil P. C. 
(1908), S. 92. AIR 1952 Kutch 94. 

-O. 23, R. 1—T. P. Act (1882), S. 60-Applicability 

— Extinguishment of right of redemption by act of 
paities and act of Court—Right extinguished by act of 

Court in respect of some properties and by act of 

parties in respect of other. See T. P. Act (1882), S. 60. 
AIR 1955 NUC (Mad) 84. 

-O. 23, F. 1 and S. 151 and S. 12; O. 9, R. 9-Suit 

dismissed under O. 9, R. 8 - Remedy is under O. 9, 

R. 9 — Fresh suit is barred — Plaintiff cannot invoke 

S. 151 in his favour as there is a clear provision under 
law which he can avail of. See Civil P. C. (1908), 
O. 9, R. 9. AIR 1955 NUC (Manipur) 4556. 

— O. 23, R. 1 and O. 32, F. 1— Partition suit—Con¬ 
sent decree— Decree notbindiDgon majors-Decree 

Is not binding on minors as well. AIR 1952 Mys 134. 


-O. 23, R. 1 and O. 32, R. 7 — Consent decree — 

Setting aside of—Grounds. AIR 1952 Mya 134. t 

—0.23. R. 1 and S. 11 — Constructive res judicata 
—Defence raised in previous suit—Court erroneously 
directing second suit — Effect — Second suit barred. 
See Civil P. C. (1908), S. 11. AIR 1958 Pat 270. 

-O. 23, R. 1 — Suit for ejectment of tenant — De¬ 
fendant raising question of title which Court had no 
jurisdiction to decide—Suit dismissed as relationship 
of landlord and tenant not found to exist — Plaintiff 
allowed to withdraw suit at stage of second appeal 
with permission to file properly constituted suit in 
competent Court on payment of entire costs of defen¬ 
dant. AIR 1952 Pat 84. 

-O. 23, R. 1 — Ejectment application under S. 14 

of Delhi Rent Control Act (59 of 1958) confined to 
record room upon application by counsel of landlord 
—Subsequent application on same facts held barred— 
Previous application having been withdrawn without 
leave to bring fresh application—Houses and Rents— 
Delhi Rent Control Act (59 of 1958), S. 14—Evidence 
Act (1872), S. 115—No misrepresentation—No estop¬ 
pel. 1965 Pun L R (Suppl) 225. 

-O. 23, R. 1 (3) — R. 1 (3) is a rule of procedure 

and applies to proceedings under S. 14 of the Delhi 
Rent Control Act (59 of 1958)—Houses and Rents — 
Delhi Pent Control Act (59 of 1958), S. 14. 

Sub-rule (3) of Rule 1 of Order 23 precludes insti¬ 
tution of a fresh suit when the party has once come 
before a Court with a suit and while withdrawing it 
has not obtained permission of the Court to file a 
fresh suit. 1965 Pun L R (Supp) 225. 


-O. 23, R. 1 and S. 11— Successive applications. 

See Constitution of India, Art. 226. AIR 1956 Pun) 
157. 

-O. 23, R. 1 (2); O. 7, Rr. 11 (d), 13 - Permission 

to withdraw subject to conditions — Non-compliance 
with conditions — Withdrawal is not without per¬ 
mission — Fresh suit without fulfilling conditions, is 
mere irregularity—If costs are not paid in accordance 
with conditions, all that the Court can do is to reject 
plaint and not dismiss suit-Rejection of plaint moans 
that fresh suit can always be brought after fulBllmg 
conditions. See Civil P. C. (1908), O. 7, R. 11 (d). 
AIR 1955 Punj 97. 

-O. 23, R. 1; O. 6, R. 7 - Withdrawal of suit and 

not amendment of plaint held proper. See Civil P. U 
(1908), O. 0, R. 17. AIR 1955 NUC (Punj) 5721. 

-O. 23, Rr. 2, 1 (2); 0.1. R. 10 (2); O. 23 - Suit 

bad for multifariousness-Plaintiff expressing willing¬ 
ness to continue suit against one defendant only- 
Order striking out names of other defendants with 
direction to file fresh plaints against remaining de¬ 
fendants within three days — Order whether comes 
under O. l, R. 10(2) and 0.23, R. 1 (2)—Plaintiff 
whether entitled to benefit of S. 14. Limitation Act, 
bv virtue of O. 23, R. 2. See Civil P. C. (1908), 0.1, 
R. 10 (2). AIR 1959 Andh Pra 349. 

_O. 23, R. 2 — Compromise decree, breach of—No 

undertaking given to Court — Breach of terms of 
compromise-No contempt. See Contempt of Court. 
AIR I960 Madh Pra 280. 

_O. 23, R. 2 and O. 1, B. 8 — Compromise of re¬ 
presentative suit—Permission of Court is not necessary 
—But compromise by some of proprietors in repre¬ 
sentative suit for ejectment would not bind other 
co-sharers in regard to that portion of land which 
was not subject-matter of dispute. See Civil P. U 
a908), O. 1, R. 8. AIR 1955 NUC (Punj) 4969. 
m —O. 23, R. 3 and S. 11 -Consent decree-When 
operates as estoppel by judgment. See Civil r. u 
(1908), S. 11. AIR 1956 SC 346. 

•_O. 23, R. 3 and S. 11, O. 2. R. 2 -App hcabilUy, 

-Consent decree in partition suit — Appeal No. M* 
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of 1951, D/- 25-3-1952 (Bom), Reversed. See Civil 
P. C. (1908), S. 11. AIR 1954 SC 352. 

£—0.23, B. 3 — Registration Act (1908), S. 17 
(2)(v) (as amended by T. P. (Amendment) Supple¬ 
mentary Act, 1929) — Applicability — Compromise 
decree before amendment — Amended clause does 
not apply — Decree is not compulsorily registrable 
even if immovable property other than subject-matter 
of suit is comprised therein. See Registration Act 
<1908), S. 17 (2) (vi). AIR 1951 SC 11. 

• —O. 23. R 3 — Registration Act (1908), S. 17 (1) 
<b), (d) and (2) (vi) — Scope — Compromise decree 
containing contingent agreement for perpetual under¬ 
lease. See Registration Act (1908), :S. 17 (1) (b) (d) 
and (2) (vi). AIR 1951 SC 11. 

• -O. 23, R. 3; O. 43, R. 1 (m) and Ss. 109, 110— 

•Constitution of India, Art. 133 (1) — “Judgment” or 
“final order'* — Meaning of — Order of High Court 
in appeal setting’aside order of trial Court recording 
compromise — Order is neither “final order” nor 
■“judgment” within Art. 133. See Constitution of 
India, Art. 133 (l). AIR 1901 All 245 (FB). 


-O. 23, R. 3 and S. 96 (3) — Decree passed on 

deciding one issue after certain pleas bad been given 
up—Nature of decree—Appeal. See Civil P. C. (1908), 
S. 98 (3). AIR 1959 All 22. 

6 -0. 23. R. 3 - Oaths Act (1873), S. 9 - Agree¬ 

ment to be bound by statement of a witness — Party 
cannot resile without sufficient reason. See Oaths 
Act (1873), S. 9. AIR 1952 All 890 (FB). 

• —0. 23, R. 3 - Oaths Act (1873), S. 9-Offer by 
party to be bound by special oath by other party or 
witness — Withdrawal of offer after acceptance — 
When permitted. ILR 4 AH 302; AIR 1930 All 162; 
AIR 1931 All 557; AIR 1933 All 184=146 Ind Cas 
569 and AIR 1935 All 278, Overruled. See Oaths Act 
<1873), S. 9. AIR 1952 All 882 (FB). 


-O. 23, R. 3; 0.1, R. 8 - Suit under 0. I, R. 8 — 

Compromise. See Civil P. C. (1908), 0. 1, R. 8. AIR 
1952 All 275. 

-O. 23, R. 3 — U. P. Encumbered Estates Act 

<1934), S. 20 — Right to apply for quashing proceed¬ 
ings-Provisions of O. 23, Civil P. C., if can be relied 
upon. See -Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 20. AIR 1951 All 550. 

-O. 23, R. 3 — Consent when to be obtained — 

Award signed before making compromise petition 
u uder 9* Civil P. C. — Proviso is satisfied — 

Allegation that award was signed without knowing 
its contents—Enquiry should be made before passing 
Sea Arbitration Act (1940), S. 47, Proviso. 
AIR 1902 Andh Pra 123. 

cT-P'*? 8 ' R. 3; O. 21, B. 2 —Arbitration Act (1940), 
S>. 47, Proviso—Award when to be regarded as com¬ 
promise or adjustment - Consent o! parties when to 

irn »' ^Arbitration Act (1940), S. 47, Proviso. 
AIR 1958 Andh Pra 679. 


"—-0. 23, R. 3 and S. 90 (3) — Consent decree — 
Appeal from—Decree imposed by Court — Order 23, 

AIR 1957 Andlfpra" 770L ** * G (19 ° 8) ' S ‘ " < 3 »' 


—O. 28, R. 3,and S. 38—Houses and Rents—Ass 
Urban Areas Rent Control Act (18 of 1949), S 
Jrrovlso — Compromise decree after passing of Act 

MW*®? !? vacate L by certain date-Objacti 
under S. 6—Whether can be entertained by executi 

Ssam27 * C ‘ (1908) * S * 88 ‘ A 1 


P* 3 S, 11—Consent decrees—Fin 
S Z DkPJrteas,'to j standard rent of premises u 
® e “ t , control legislation — Consent decree fi 
standard rent of premises - Subsequent applici 
by some tenant for fixation of standard rent for < 


premises is barred bv res judicata. See Civil P. C. 
(1908), S. II. AIR 1958 Bom 1. 

-0. 23, R. 3; S. 141 — O. 23, R. 3 applies to mis¬ 
feasance proceedings under Companies Act (1913), 
S. 235. See Civil P. C. (1908), S. 141. (1953) 23 
Com Cas 474= AIR 1955 NUC (Bom) 1422. 

-0. 23, R. 3 — Application for compromise — If 

must clearly set out compromise to be recorded — 
It must not be left to be gathered from affidavits, 
(1953) 23 Com Cas 474 = A I R 1955 NUC (Bom) 
1422. 

-O. 23, R. 3 and S. 44 — Compromise decree of 

foreigi Court — Nature of such decree—Interference 
by Court in India in enforcement of such decree. 
See Civil P. C. (1908). S. 44. AIR 1959 Cal 603. 

-O. 23. R. 3 and S. 2 (2)-Ca!cutta Thika Tenancy 

Act (1949), S. 28 — Applies to consent decrees. See 
Tenancy Laws — Calcutta Thika Tenancy Act (2 of 
1949), S. 28. AIR 1955 N U C (Cal) 5610. 

-O 23, R. 3—Power of executing Court to go be¬ 
hind decree. See Civil P. C. (1908), S. 38. AIR 1955 
NUC (Cal) 2939. 

-O. 23, R. 3 — “So far as it relates to the suit” — 

Suit for specific performance of agreement to mort¬ 
gage and also for compensation in addition to or In 
substitution for the performance of said agreement— 
Held that the compensation agreed upon by plaintiff 
and the defendants by their petition of compromise 
was clearly a term which formed the consideration 
for the abandonment by the plaintiff of his claim 
for specific performance in the suit and the agree¬ 
ment to pay the compensation according to instal¬ 
ments did relate to the suit. AIR 1955 NUC (Call 
2939. ' 


W -W, VHUU » -V WUOUIU UGVfCO — lime 
for performance of an act provided for in consent 
decree cannot be extended without consent of 
parties. See Civil P. C. (1908), S. 148. AIR 1955 
NUC (Cal) 828. 

-O. 23, B. 3 — Specific Relief Act (1877), S. 21 —. 

Contract to refer to arbitration. See Specific Relinf 
Act (1877), S. 21. AIR 1953 Cal 690. 

—O. 23, R. 3 - Arbitration Act (1940), Ss. 17, 30 
and 47 — Award in arbitration pending suit without 
order of reference — Validity and enforcibilitv Sea 
Arbitration Act (1940), S. 17. AIR 1953 Cal 690, 

——O, 23, R. 3—Construction—Consent decreee. See 
Contract Act (1872), S. 2 (c). AIR 1953 Cal 676, 

—<). 23, R. 3 and S. 47 — Hyderabad Civil P. C., 
"" L,0Cree f passed on compromise embracing 
subject-matter of suit - Separate suit with respect to 
same subject matter is barred by S. 47. See Civil 
P. C. (1908), S. 47. AIR 1955 NUC (Hyd) 2972.j 

—O. 23, R. 8 and S. 151 — Mode of setting aside 
compromise decree-Compromise decree obtained bv 
practising fraud on Court — Inherent power to set 
aside. See Civil P. C. (1908), S. 151. A I R 1953 Hyd 

—0.23, R. 3 - Compromise petition filed by both 
parties—Subsequent application for setting It aside— 
Separate suit is necessary. AIR 1953 Hyd 62. 

——O. 23, R. 3 — Suit on money bond — Defandanf 
admitting execution but pleading payment and pro! 
ducing receipt—Receipts unstamped and signed after 

wKffSd ~ a , rc £ mstances showing that de¬ 
fendant did not request Court to record adjustment 

of whole suit under O. 23, R. 3 and to evImL! 

plaintiff, immedlatdy -* Held defence was tainted 

with suspicion. AIR 1955 NUC (Madh-B) 3410. 

O. 23, B. 3 and Ss. 38, 47 - Power.! nf 

Court where compromise decree contains provSniS 

the nature of penalty-It can refuse to live 1? 
It. AIR 1915 N U C (Madh-B) * ff8ct to 
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— 0. 23, R. 3 and Ss. 11, 38—Madhya Bharat Sthan 
Niyautran Vidhan, Ss. 4, 12 — Scope of. See Houses 
and Bents—Madhya Bharat Sthan Niyantran Vidhan 
(Sm. 2006), S. 4. AIR 1954 Madh-B 89. 

—— O. 23, R. 3 and 0.9, R. 13—Mode of setting aside 
compromise decree. AIR 1954 Madh-B 81. 

—0. 23, R. 3 and S. 151 — Inherent power to set 
aside consent decree obtained by fraud. See Civil 
P. C. (1908), S. 151. AIR 1954 Madh-B 81. 

-O. 23, P. 3 and S. 47—Compromise decree—Exe¬ 
cution — Decree held inexecutable. See Civil P. C. 
(1908), S. 47. AIR 1952 Madh-B 104. 

-O. 23, B. 3 and S. 151—Consent decree —'Mode 

of setting aside. See Civil P. C. (1908), S. 151, AIR 
1958 Madb-Pra 391. 

——0.23, R. 3 and S. 96 (3) — Order recognising 
compromise out of Court passed separately after 
contest — Decree following such order — Decree is 
still consent decree—Appeal from such decree—Bar. 
AIR 1961 Mad 303. 

—O. 23, R. 3 and Ss. 38 and 47 — Compromise 
decree — Specific performance — Power of executing 
Court to go behing compromise decree — Delay ana 
hardship. AIR 1954 Mad 870. 

-0.23, R. 3-Evidence Act (1872), S. 115 - Com¬ 
promise decree—Estoppel. See Evidence Act (1872), 
S. 115. AIR 1954 Mad 739. 

-O. 23, R. 3 — Deed—Construction— Compromise 

decree — Nature of estate created by. See Hindu 
Widows Re-marriage Act (1856), S. 5. AIR 1953 Mad 
977, 

6 —O. 23. R. 3 — Arbitration Act (1940), S. 47, 
Proviso — “Consent” to record award as compromise 
must be after the award. AIR 1945 Mad 294, Over¬ 
ruled. See Arbitration Act (1940), S. 47, Proviso. 
AIR 1953 Mad 781 (FB). 

-O. 23, B. 3 and S. 151—Order setting aside com¬ 
promise decree under S. 151, See Civil P. C. (1908), 
S. 151. A I R 1953 Mad 696. 

-^O. 23, R. 3 — Reference to arbitration not signed 
by one party — Binding effect — Award regarded as 
compromise within 0.23, R. 3, Civil P. C. See Arbi¬ 
tration Act (1940), S. 47. AIR 1951 Mad 387. 

_0.23, R. 3 — Private reference to arbitration 

pending suit — Award if can be filed under O. 23, 
R. 3—Arbitration Act (1940), S. 47. AIR 1951 Mad 
281. 

_O. 23, R. 3 and S. 151—Order recording compro¬ 
mise obtained by fraud—Inherent power to set aside 
order. See Civil P. C. (1908), S. 151. A I R 1958 Pat 
618. 

—O. 23, R. 3; O. 43, R. 1 (m) and S. 151 — Order 
recording or refusing to record compromise— Appeal. 
See Civil P. C. (1908), O. 43, R. 1 (m). A I R 1958 Pat 
618. 

_O. 23, R. 3; O. 21, Rr. 17 and 30; O. 34, R. 14 — 

Maintenance compromise decree—Decree made charge 
on one third share of judgment-debtor in properties 
—It maintenance fall in arrears, decree executable 
against any property—Maintenance falling in arrears 
—Execution against all properties can be taken out 

_It need not be confined to one-third share. See 

Civil P. C. (1908), O. 21, R. 17. AIR 1958 Pat 2. 

_O. 23, R. 3 and O. 32, R. 7-Compromise of suit 

—Minor — Guardian of minor must obtain leave of 
Court to enter into compromise—Court should satisfy 
itself that compromise is for benefit of minor—Court 
held did not apply its mind to the question. AIR 
1855 NUC (Pat) 1863. 

_O 23, R. 3 — Compromise and consent decrees. 

See Registration Act (1908), S. 17 (2) (vi). AIR 1953 
Pat 340. 

-O. 23, R. 3 and S. 11—Shebait — Compromise by 


shebait when is illegal. See Hindu Law - Religions 
Endowment. AIR 1952 Pat 438. 


O. 23, R. 3—S. i4, Contract Act (1872), applies to 
fVPRiation in compromise decree. See Contract Act 
(18/2), S. 74. AIR 1955 Pepsn 110. 

7 p3. R. 3—T. P. Act (1882), S. 10—Compromise 

deed-Absolute estate created — Restraint on aliena- 

is void * See T - P. Act (1882), S. 10. 
AIR 1955 Punf 49. 


—O. 23, R. 3; O. 3, R. 4 - Oaths Act (1873), S. 9- 
Pleader not specially* authorised, has no power to 
make offer to be bound by special oath. See Oaths 
Act (1873), S. 9. AIR 1961 Raj J09. 


-O. 23, R. 3-Arbitration Act (1940), S. 47-Scope 

— Reference pending suit without intervention of 
Court—Award is invalid — It can be recorded as ad¬ 
justment or compromise if parties to dispute consent 
to it. See Arbitration Act (1940), S. 47. AIR 1955 
Raj 162. 


-O. 23, R. 3—Scope of Act — Private reference in 

pending suit without intervention of Court — Award, 
filing of. See Arbitration Act (1940), Preamble — 
Ss. 47, 35. AIR 1955 NUC (Tvay-Co) 584. 

-O. 23, R. 3 — Unlawful agreement of reference. 

See Arbitration Act (1940), S. 47, Proviso. AIR 1955 
NUC (Trav-Co) 584. 


-O. 23, R. 3 and S. 151 — Suit decreed on basis of 

compromise petition purported to have been signed 
by plaintiff and defendant—Defendant filing petition 
under S. 151 to set aside decree — Allegation that de¬ 
fendant had not signed compromise petition—Appli¬ 
cation held was maintainable. See Civil P. C. (1908), 
S. 151. AIR 1952 TravCo 481. 


-O. 24, R. 2; Si. 38, 47 and O. 20, R. 11-Execut¬ 
ing Court allowing payment of decretal amount in 
instalments—Deposit towards instalment—Judgment- 
debtor caD challenge order allowing payment in 
instalments. See Civil P. C. (5 of 1908), S. 38. AIR 
1955 Ajmer 24. . 

-O. 26, B. 1; Si. 182, 75—Change in mode of life 

—Prayer for examination on commission. See Civil 
P. C. (5 of 1908), S. 132. AIR 1951 Mad 311. 


-O. 26, F. 1—Woman falling under S. 132—Issue 

of commission. See Civil P. C. (5 of 1908), S. 132. 
AIR 1951 Mad 311. 

-O. 26, Hr. 1 and 18 (1)—Right of party to cross- 

examine witness examined on commission is preserv¬ 
ed. AIR 1955 NUC (Punj) 4010. 

-O. 26, R. 1 and Ss. 115, 133 — Case decided — 

Meaning— Order dismissing application for issue of 
commission for examination of applicant. See Civil 
P. C. (5 of 1908), S. 115. AIR 1953 Paj 57. 

_O. 26, R. 1; S. 115—Commission for examination 
of witness—Person named as witness long since dead 
—Prayer for time to examine other person refused — 
Revision. See Civil P. C. (5 of 1908), S. 115. AIR 
1951 Raj 48. 

—O. 26, Rr. 4 , 5 — Commission for examination of 


fritness. AIR 1953 Ajmer 27. 

—O. 26, R. 4—Expert to be examined residing be- 
pond 200 miles from Court-house — When can je 
jxamined on commission. See Civil P. C. (190o), 
J. 16, R. 19. AIR 1963 Andh Pra 429. 

— O. 26, R. 4 and S. 115-‘*May issue” - ‘‘May’* 
means “is given authority to”-Commission should 
Issue as a matter of right unless Court is satisfied that 

party is abusing its authority—Witness living 200 miles 
away outside Court’s jurisdiction—Evidence found 
necessarv by Court—Refusal to issue commission tor 
his examination is tantamount to refusal to examine 
him — High Coart will interfere in revision. Aitt 

1955 NUC (Madh Bha) 2186. 
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—0.26, Rr. 4,1; S. 133 — Bishop — Order Issuing 
commission to examine him cannot be sustained by 
reason merely of his rank. See Civil P. C. (1908), 
S. 133. AIR 1961 Mad 31. 

0. 26, Rr. 5, 4—Resident—Does not mean perma¬ 
nent resident—Man casually making flying visit to 
place for 10 or 20 days may not come under the term— 
But person likely to stay for more than six months is 
“resident.” See Civil P. C. (5 of 1908), O. 20, R. 4. 
AIR 1955 Mad 210. 

-O. 26, R. 5—Letter of request or issue of com¬ 
mission in Pakistan. AIR 1951 Punj 227. 

—0.26, Rr. 7, 4; O. 18, R. 12—Inability to observe 
demeanour—No bar to issue commission — What is 
“demeanour” explained. See Civil P. C. (5 of 1908), 

O. 20, R. 4. AIR 1985 Mad 210. 

-0. 26, R. 10; S. 115—Scope of S. 115 — Exercise 

of jurisdiction is one of two alternate manners—Suit 
for possession of house—Fixation of market value for 
court-fee at 20 years' rent by Subordinate Courts 
instead of at current cost of construction less depre¬ 
ciation—Rejection of Commissioner's valuation — No 
illegality or material irregularity for interference under 
S. 115. See Civil P. C. (1908), S. 115. AIR 1960 All 
5yu. 

“O. 26, R. 10—Houses and Rents—W. B. Premises 
Rent Control (Temporary Provisions) Act (17 of 1950), 
Ss. 9, 31 and 47—Rules under S. 47—Rule 9—Fixa¬ 
tion of standard rent—Proper procedure—Matters to 
be taken into account. See Houses and Rents — 
W. B. Premises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 9. AIR 1953 Cal 177. 

“" 7 “O. 26 R. 10 — Houses and Rents — W. B. Pre- 

** ent Control (Temporary Provisions) Act (17 of 

1950), S. 31—Report of Inspector — Inspector not 

examined as witness-Value of report. See Houses 

and Rents W, B. Premises Rent Control (Temporary 

Provisions) Act (17 of 1950), S. 31. AIR 1953 Cal 

120 , 

—O. 26, R. 11 and S. 75 (c)-Partition suit-AHega- 
tion that arbitrator in former partition suit did not 

partition all property—Without first deciding which 
property had been left unpartitioned, Court exceeds 
its powers in appointing a Commissioner. See Ciyil 

P. C. (5 of 1908), S. 75 (c). AIR 1952 Him Pra 08. 

—O. 26 , Rr. 11,10 — Commissioner appointed to 
prepare map of location—Map prepared by another— 

W59 K°.t 358? CiVi P ' & <1908) ' 28, 11 10 - AI1 

—0. 26, R. 13-Power of Court to order sale In- 

AIK 19°52 P cS; S ‘“ A °‘ US93) - S ‘ *• 

—°. 26, Rr 13 and 14 and O. 20, R. 18 - Parti¬ 
tion suit—Death of some of defendants after preli¬ 
minary decree-Legal representatives not brought on 
Final decree is null and void. See Civil P C 
(1908), O. 20, R. 18. AIR 1901 Orissa 140. U 

-O. 28, R. 13—Effect of agreement to exclude 
certain properties from jurisdiction of Civil Court 
See Civil P. C. (5 of 1908), S. 54. AIR 1053 Fnnj 280. 

•—9; 2 M* 14 »ndO.20,R. 18—Partition - Decree 
-Provision for owelty or equality of partition—Nature 

iijj 1 ° r oh W in f ® T00r of member to whom 

ASSS1r»ToS'^3". , .riK£ p - 

sat "asaas*- *• - 

A® vtttSocaSSu»! sbaras ~ Case 00 facts - 
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— O. 26, R. 15—Order as to costs of commission — 
No common rule to all cases—Costs have to be decid¬ 
ed on facts. AIR 1955 Mad 210. 

-O. 26, R. 17-Oaths Act (1873), Ss. 4, 8, 9, 10 - 

Commissioner appointed merely to record evidence 
and submit a repot t—Whether Court for purposes of 
Oaths Act—(Evidence Act (1872), S. 3). See Oaths 
Act (1873), S. 4. AIR 1957 Nag 47. 

O. 26, Rr. 18 and 10 (2)—Enquiry by Commis¬ 
sioner—Notice to all parties must be given — Failure 
—Objection in revision is maintainable. See Civil P.C 
(1908), O. 20, R. 10 (2). AIR I960 Orissa 60. 

* 26, Rr. 19,15—“Expenses of the commission’ 5 

in R. 15—Meaning of—Issue of commission for exa- 
mination of witness whose attendance cannot be com¬ 
pelled by Court—Party cannot be compelled to pav 
costs of its adversary. See Civil P. C. (1908), O. 20 
R. 15. AIR 1963 Pat 213. ' 

—-O. 27, R. i; S. 15—Suit by Government-Person 

authorised to sign plalnt-Plaint signed by D C at 
f— to DKrip Judge, at N having places of 
sitting both at N and A—Plaint held valid — That 
cause of action arose at N, was matter intrinsic to 
dispute-On such matter, no writ under Art. 220, can 
be issued—(Constitution of India, Art. 220)— Bentral 

is? x n“c Act (,a ° f i887 >' s - 14 > : 

Civil P. C. (5 of 1908), O. 8, R. 1. AIR JWSHfa f,l 

7 r?; 78—Scope—Rule 78 presupposes Court’s 

(Rajfin 01110 0rder SQ 0 of movabIe * A IR 1955 NUC 

AVm P i ll N^ ,e 4 64 nd6r,Tin8 order -^- 

° f W ‘ thdrawaI a PP'iea- 

— -O. 29, R. 1; O. 0, Rr. 14 aid 2; S. 115—Material 
fact-Absence of-Suit by corporate body - Person 
signing plaint must be proved to have been 
a.tho,is.d-It is a material fact-it most be lled t 
plaint, in order to enable defendant to raise objection 
-No statement la plalnt-FInding that plaint s om 

Stiff?? p -^ 

filed along with petition-Held, there Ja nmn. 

Co-operative Societies Act 121 of 1940), S19 1 

operative Society—Suit against. AIR 1961 Cal 393^°’ 

^Cooperative Societies Act noi 
S. 18—Claim against co-operative society—" 

of managing committee impleaded as d^fend«?f b ® rs 
Sooiety not impleaded - Maintainability -/t 
core.Cochin Co-operative Societies Act (1951) T S oX* 

ler S0Ci ° ticS Act < 1912 )’ S.18. AXRX06JL 

B i* VaIna hon Aot (1887) s o 

Suit for declaration to an office — Valuation nf 8 T 

suit considered — (Court fees Act /iS?nie* SUc *» 
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-0. 29, R. 1 and 0.39, Rr. 1 and 2 and Ss. 151,94- 

Power to grant injunction under S. 151 in the interest 
of justice — Failure to grant is a failure to exercise 
jurisdiction—Where the suit is not relating to a pro- 
perty O. 39, R. 1 will not apply — O. 39, R. 2 applies 
only to cases of breach of contract — In a suit for 
declaration that the plaintiff is qualified to hold an 
appointment, an injunction restraining the employer 
from terminating his services is to be treated an ap¬ 
plication under S. 151. See Civil P. C. (1908), S. 151. 

I L R (i960) Cut 400. 

_0.29, R. 1—Constitution of India, Art. 220 — 

Petition by office-holders on behalf of unregistered 
social class— Legality—Amendment may cure defect. 
See Constitution of India, Art. 226. AIR 1959 Punj 

220 - 

a _o. 29, R. 2 — Defence of India Rules (1939), 

Rr 75-A (1) and 119—Service of requisition on order 
—On whom to be made—Mode of service — Requisi¬ 
tion against Company—Service on Managing Agent 
who is principal officer is effective and proper. See 
Defence of India^Rules (1939), R. 75 A(l). AIR 1961 
S C 1214. 

,0 _O. 29, R. 2 —Defence of India Rules (1939), 

R. 75 A (2) and (3) — Notice of acquisition — Service 
on owner essential - Mode of service to be effected 
in a reasonable manner - Requisitioned goods in 
possession of company who had issued pucca deli¬ 
very orders - Ownership in goods when passes by 
issue of pucca delivery order - Service of notice on 
Company as owner through its managing agent held 
valid and effective under R. «75-A(2)., See Defence of 
India Rules (1939), R. 75.A(2). AIR 1961 S C 1214. 

O qo R 1-T. P. Act (1882), S. 100—Notice by 
firm^as landlord. See T. P. Act (1882), S. 100. AIR 

1953 Assam 206. . . MQW . 

_O 30, R. 1 and S. 9 — Partnership Act (1932), 

S. 69 -Objection as to ““-_ r «gi s \5 atio 2fl^ ee Partner * 
ship Act (1932), S. 09. AIR 1954 Bom 364. 

rptristration should be raised at earliest opportunity- 
registrar allowed to be raised without 

Plea should not be e fl q AIR 1955 

pleading. See Partnership Act (1932), b. oy. Am luoa 

N U C (Cal) 789. 

_an R 1 —Endorsement of hundi by brm in 

-—U. ou, * cannot sue firm to enforce 

favour of partner-Partner cannui b A iri951 

that liability — Contract Act (1872), b. Ain 

Cal o^O B l—Cause of action after dissolution of 
Suit against firm in firm name is incompetent. 

s. 09(2). AIR 1954 Hyd 172. 

O 30 R 1 -Limitation Act (1908), s -22 — Sujt 
^?m-’Pl int EffFect^See 

Limtadon AoHi^). sV AIR 1955 N U C (M.dh 

Bha) 48 ^—Partnership Act (1932). S. 69(2)— 

5^?or benefit and interests of firm. See Partnersh.p 

AOt O 9 3O ), R S ‘l 09 O33, I R R 1 -.Partnership Act (1932), 


n on n. 2 and 1-Suit filed by one of partners 
—O. 30, ^incomplete disclosure of names of 

K uame n rf- iffect - Suit is on behalf of .11 and 
jtTiable to be dismissed on the ground of defect in 


disclosure of names. See Civil P. C. (1908), 0.30, 
R. 1. AIR 1962 Raj 144. 

—O. 30, R. 3 - Limitation Act (1908), S. 14(1) - 
Same parties—First suit against firm name—In second 
suit Dames of two partners added. See Limitation Act 
(1908), S. 14(1). AIR 1958 All 166. 

-O. 30, Rr. 3, 5, 0 and 8 —Scope—Service of sum* 

mons on one partner—Preliminary decree — Validity 
of—Other persons served as partners before final 
decree — Right of such persons to raise personal 
defence. AIK 1953 Bom 23. 

-O. 30, Rr. 4 to 9 and 1 to 3—Applicability to Joint 

family business. See Civil P. C. (1908), 0.30, K. 1. 
AIR 1956 Orissa 180. 

-O. 30, R. 4; O. 30, R. 1, Explanation (Punjab); 

O. 41, R. 4 — Suit against joint Hindu family firm — 
Appeal by firm —Death of Karta—Widow not joined— 
Relief can be given to the widow. See Civil P. C. 
(1908), O. 30, R. 1, Explanation (Punjab). AIR 1961 
Punj 91. 

-O. 30, Rr. 5 and 8 —Scope—Service of summons 

on one partner — Preliminary decree — Validity of— 
Other persons served as partners before fiaal decree 
—Right of such persons to raise personal defence. 
See Civil P. C. (5 of 1908), O. 30, R. 3. AIR 1953 
Bom 23. 

•-0.30, B. 8 and O. 30, Rr. 1 to 7, O. 21, R 50 (2) 

—“The liability of such person”—Meaning of-Person 
admitting to be partner of the firm—He cannot raise 
issues between himself and his other partners i AIR 
1932 Bom 516 and AIR 1940 Bom 330 and AIR 1940 
Cal 28, Overruled. See Civil P. C. (1908), O. 30, R. 1. 
AIR 1963 SC243. 

— 0.30, R. 9—Partnership Act (1932), S. 40—Suit 
for money paid for — Defendant pleading partnership 
—Procedure to be followed by Court indicated. See 
Partnership Act (1932), S. 40. AIR 1955 NUC (Madh 
Bha) 41. 

-O. 81, R. 2 and S. 99, O. 1, R. 9 - Suit against 

managing trustee of temple for his act of negligence 

— Other co-trustees should be made parties — Lttect 
of non-joinder - Defect is fatal and decree passed 
cannotbe sustained. See Civil P.C. (1908), S.99. AIR 
1964 Andh Pra 412. 

_O. 31, R. 2—Mussalman Wakf (Bombay Amend- 

ment) Act (18 of 1935), S 0 -M( 2 )(U)-'Wakl - 
Meaning of-Jurisdiction of Court to appoint trustees 
or Mutawallis-Appointees are necessary parties, hee 
Mussalman Wakf (Bombay Amendment) Act (18 ot 

1935), S. 0-M(2)(ll). AIR 1953 Bom 92. 

-0.82, Rr. 1, 3, S. 11, Expin. Vi-Cross negligence 

of guardian—Suit by next reversioner. See Uvil if. 

(5 of 1908), S. 11, Expln. VI. AIR 1952 All 335. 

_O 32, R. 1-Hindu Law-Idol-Private debutter 

-Suit’on behalf ot deity by person other than shebalt 
is maintainable where such person has obtained per¬ 
mission from Court - Correct procedure indicated- 
51 Cal W N 383, Criticised. See Hindu Law — Idol. 
AIR 1955 Cal 624. 

-O. 32. R. 1; O. 3, R. 4-Majority Act ( 187 o), S. 2 

—“Capacity to act”-Meanmg — Suit for dissolution 
of marriage by Muhammadan gir! aged 15 0.8 , 

R. 1, Civil P. C., does not apply. See Majority Act 
(1875), S- 2. AIR 1952 Cal 381. 

-O. 32, R. 1- Suit on mortgage - Non-joinder or 

parties - Mortgage by three persons - 1 wo co- 
mortgagors released - One ofs“ b ^ 9 uentP'.«b«ers 
not made party as claim barred by limitation & 
—Suit held could proceed for entire mortgage mo y 

AIR 1951 Nag 445. 

-0.32, R. 2 -Order under -No appeal lies - 

Civil P. C. (5 of 1908), O. 43, R. 1, S. 115. AIR 19 
Cal 381. 
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——0. 32, Rr. 3,4 and O. 1, B. 10—Minor—Interests 
should be safe-guarded — Revenue Courts should see 
that minor is properly represented in a proceeding 
in which his interest appears to be involved. 

Sale deed of a field stood in the name of a minor, 
though it was alleged to be so taken by his father. 
In a proceeding under S. 30 (1) read with S. 21 (3) of 
the Tenancy Act of 1958 the minor’s father was 
made a party but not the minor. The Tahsildar 
allowed the tenant’s application. The minor’s father 
preferred an appeal to the Sub-Divisional Officer who 
dismissed it. An application was made on behalf of 
the minor to the Sub-Divisional Officer that he 
should be made a party, but no order was passed by 
him on that application. The Revenue Tribunal in 
revision observed that the minor was not a necessary 
party and his application for being Joined as a party 
must be deemed to have been rejected by the Sub- 
Divisional Officer. The Revenue Tribunal proceeded 
as if the minoi’s father was the owner and not the 
minor, when the sale deed was in his name, though 
the father stated that he purchased the field benami 
In the name of the mioor. The minor moved the 
High Court under Art. 227 of the Constitution of 
India. 

Held, that in so far as the father claimed the sale 

deed to be benami his interest was adverse to that of 
the minor. The Revenue Authorities should have 
taken sufficient care to see that the minor was pro- 
Parly, represented before them and in fact determin¬ 
ed who should be his next friend or guardian. It 
was incumbent on the Tahsildar himselt when the 
sale deed was produced before him to have taken 
steps for proper representation of the minor in whose 
name it stood. 1903 Mah L J (Notes) 32. 

—0.32, Rr. 3, 1 and 0.5, Rr. 9(1), 12, 15 — 
Income-tax Act (1901), Ss. 148. 282 (1) - Service of 
notice on servant is no service in law — Notices 

nrvcni nHn who,, y iQ va)id. See Income-tax Act 
(1901), S. 148. AIR 1965 Mys 255. 

• -pO ; 32, R. 4 (2) and 0.23, R. 3 — Contesting 
parties to appeal two wards of the same Court of 
Wards-■ Compromise petition signed by Deputy 
Commissioner as representing each of the estates — 
Compromise decree is not nullity—Failure to appoint 

another guardian for appellant who was of unsound 

affectlts validity. See Civil P. C. 
(5 of 1908*, 0. 23, R. 3. AIR 1960 S C 444. 

-O. 82, R. 4—Minor — Representation— Guardian 
“-several persons involved in transaction — One of 

others having no interest in 

aibIsss nuc (All) "m can act as his 8uatdian - 

—0. 32, R. 4 - Suit by minors for declaration that 

rJj J enI decre ® was not binding on them - 
cround that minors in rent suit were not represent- 

annliL? 3 Ura , guardiaa by brother — Neither 
app ication made to appoint brother as guardian 

ad litem nor his consent obtained-Minors held were 

Cal 582 r0Sented iD reDt SUit Und0r Code - AIR 1965 

n7~S« 32, u Rr * f 4 Md 9 “ Removal of guardian 
ad by implication “ Guardian, ad-litem not 

aa^n 51 ? Dg i suit a v n T d aII ? w i D 8 decree to be passed 
♦ mIn ? r ” Nalural guardian of minor who is 
ri fi n u i$ representing minor in appeal-Effect. 
See Civil P. C. (5 of 1908), O. 32, R. 9. AIR 1901 Rer 

^7nHff 32, r Br * 4 a ^ d l ? “ Suit for partition by 

tonflin? ° uu a J? UQd n? Qd r Wife ’ s Merest n 0t in 
father in the custody of his 

a ,h. et s , defendant—Wife though not living 

l S? k p, l , , ntlff l \ in i he circumstances b«t 
Isolf.n °w n s ,- ne ?t Clv “ P 'C. 
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—0. 22, Hr- 4 (4), 3 (as amended by Patna High 
Court)—Appointment of person other than certificat¬ 
ed guardian. See Civil P. C. O. 32, R. 3. AIR 1954 
Pat 349. 

— 0 32, Rr. 4 and 3 — Appointment of guardian- 
ad-litem or next fried can take effect only from the 
date on which it is made — But Court has power in 
such a case under S. 5, Limitation Act, to extend 
time — Limitation Act (1908), S 5. See Civil P. C. 
(5 of 1908), O. 32. R. 3. AIR 1952 Pepsu 03. 

——0. 32, fir. 4 (3) and 15 — Appointment of guar¬ 
dian ad litem of person of unsound mind against his 
will — Effect. 65 Pun L R (''upp) 499 = AIR I960 
Pud j 224. 

—•0.32, Rr. 4 , 3. S. 151—Minor defendant effectively 
represented by father who was also one of the de¬ 
fendants — No conflict of interest— No formal order 
appointing father as guardian-ad litem due to in¬ 
advertence — No prejudice — Decree cannot be set 
aside under S. 151. See Civil P. C. (5 of 1908), 0. 32. 
R. 3. AIR 1960 Raj 189(192). 

-”9‘ 92 - R - 4 — Appeal by minors — No guardian 
appointed by Court — Minors’ brother actiog as their 
next friend — Brother is competent to conduct ap¬ 
peal on behalf of minors. AIR 1952 Tripura 30. 

—0. 32, Rr. 4 A H), 4 (as amended by the High 
Court) — Person other than certificated guardian ap- 

?nio l , e l a L^i ardiaa ~ Effect-See Civil P. C. (5 of 
1908), O. 32, R. 4. AIR 1953 Nag 32. 

-O. 32, R. 5—Suit by one nezt friend- Appeal by 

another person without getting previous next friend 
removid-Competency. AIR 1951 Pepsa 3. 

• 7“°- 92 Rr - 6 and 7-Limitation Act (1908), S. 7- 
rartition decree in favour of manager of joint Hindu 
family and his minor sons — Execution — Manager 
can give valid discharge by accepting delivery of 
possession on behalf of minor sons— Time runs from 
date of decree — O. 32, Rr. 0 and 7 have no applica- 

tion. See Limitation Act (1908), S. 7. AIR 1961 S C 
1U74. 


—0 32, Rr. 0 and 7 — Interest of minors not sub- 
stautially represented—Effect. AIR 1952 Cal 343 . 

—O. 32, R. 7 — Compromise of suit on execution 
proceedings by mother for herself and on behalf of 
her minor son — Leave of Court not obtained—Com¬ 
promise is not binding on minor and cannot be given 
effect to. AIR 1951 Assam 46. S “ 

—0. 32, R. 7-Arbitration Act (1940), S. 33-Joint 
Hindu family consisting of father, mother and minor 

fn«rh;P Q ‘ S i PUl k a5 t( ? Property-Reference 

to arbitration by minors mother on behalf of herself 

and minor sons — Validity of reference - Award 

filed in Court and Court invited to pass decree in 

tbereof-Procedure to be followed stated. See 

Arbitration Act (1940), S. 33. AIR 1901 Bom 24. 

—O. 32, R. 7 - Leave of Court obtained after 
entering into compromise. AIR 1952 Cal 343. 

—-O. 32, Rr. 7 and 0 — Interest of minors not sub- 
i oAol al ]y represented — Effect. See Civil P. C (5 of 
1908), 0. 32, R, 0. AIR 1952 Cal 343. ’ 5 ° f 

aT°* 82,R * 7 r° a ! hs Act < l873 >* s -11 Minor - 
Agreement on behalf of, to be bound by oath Saa 
O aths Act (1873), S. 11, AIR 1957 Orissa 226. & 

iW.°AIR l R 953FauS Pt0miS8 in 81 ‘ 6eutio “ P'°ceed- 

R. 7 (3) — Conditional order allowing 

oaU n? 0 , 1 10 S k? as Pj^pef and attI « same time 
calling upon him to file security for pavmnnr 

oourt.fee is illegal. A I R 1955 N U C (BSJaS!* * 

Act (19° 2 b? 2 S?-7^ d i S .- U <T Provil ] ciaI Insolvency 

4 , applicability 

on 
rde 
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so far as question whether compromise is beneficial 
to minors and binding on them—(Travancore Insol¬ 
vency Act (8 of 1108), Ss. 4 and 14'. See Provincial 
Insolvency Act (1920), S. 4. AIR 1956 Trav-Co 27 
(FB). 

-O. 32, Rr. 8, 3, 5 and 9 — Guardian ad litem 

appointed by Court can be removed by Court for 
DroDer reasons. See Civil P. C. (5 of 1908), 0. 32, 
R. 3. AIR 1955 N U C (Pat) 1863. 

-0.32, Pr. 12 and 3 — Decree against major 

treating him as minor. See Civil P. C. (5 of 1908), 
O. 32, P.3. AIR 1959 Ker 387. 

-0. 32, R. 12—Partition—Filing suit for partition 

by minor coparcener through next friend—Severance 
in status—Unilateral act of co*parcener cannot bring 
about original position—Re-union by all coparceners 
necessary—Principle applies with greater force when 
suit is followed by preliminary decree—Fact that 
final decree is barred does not affect severance in 
status — Minor’s application under O. 32, R. 12 
resulting in dismissal of suit — Division in status not 
affected. See Hindu Law — Partition. 78 Mad L W 
409=A I R 1966 Mad 111. 

-O. 32, Rr. 15 and 4 (3) — Appointment of guar¬ 
dian ad litem of person of unsound mind against his 
will-Effect. See Civil P C. (5 of 1908), 0. 32, R. 4 
(3). 1965 Pun L R (Supp) 409=A I R 1966 Punj 224. 

-O. 33, O. 39, R. 1 and S. 26 — Suit commences 

with making of application for permission to sue 
in forma pauperis — While inquiry into pauperism 
continues. Court can grant injunction—A I R 1936 
All 584 (FB) ; A I R 1952 Mys 76 and A I R 1950 Pat 
309, Dissented from. See Civil P. C. (5 of 1908), 

O. 39, R. 1. AIR 1955 Nag 259. 

-O. 33, R. 1 and S. 115 — “Possessed of sufficient 

means” — Applicant seeking permission to sue as 
pauper — Court finding on evidence that applicant 
has sufficient means—Categorical finding as to value 
of property held not necessary—Revision. See Civil 

P. C. (5 of 1908), S. 115. A I R 1961 Assam 98. 

-O. 33, R. 1—Supreme Court Rules (1950), O. 14, 

R. 2 and 0.13, R. 7—Pauper — Who is — Appellant 
able to pay court-fees — Inability to provide security 
for costs of respondent — Is pauper. See Supreme 
Court Rules (1950), O. 14, R. 2. AIR 1962 Guj 63. 

-O. 33, Rr. 1 and 8 and O. 38, R. 5 — Application 

to sue in forma pauperis — Attachment before judg¬ 
ment. A I R 1954 Hyd 97. 

-O 33, B. 1—Motor Vehicles Act (1939), S. 110-F 

—Applicability and scope — Provision is not retros¬ 
pective—Application filed in Civil Court for leave to 
sue as pauper for claiming compensation — Tribunal 
constituted during pendency of enquiry into pau- 
perism — Tribunal held had no jurisdiction to enter¬ 
tain claim—Claim before Civil Court was not affected. 
See Motor Vehicles Act (1939), S. 110-F. AIR 1961 
MadhPra 295. 

_O. 33, R. 1, S. 141 and O. 7, R. 10 — Application 

for leave to sue in forma pauperis—Nature of—Appli¬ 
cation can be returned for presentation to proper 
Court. AIR 1958 Punj 52. 

-O. 33, R. 1—Right of legal representative. AIR 

1954 Trav-Co 130. 

-O. 33, R. 2, S. 2 (2), O. 7, R. 11 - Rejection of 

application to sue in forma pauperis. See Civil P. C. 
(5 of 1908), S. 2 (2). A I R 1956 Hyd 41. 

--O. 33, Rr. 2, 1, 5 — Sufficient means — Proof— 

Inam lands—Restrictions to transfer must be proved 
—Court has discretion to refuse to take judicial 
notice of Act restricting transfer — Application held 
not in accordance with R. 2 — (Evidence Act (1872), 

S. 57). See Civil P. C. (5 of 1908), O. 33, R. 1. AIR 

1955 N U C (Madh Bha) 63. 


•“"“O. 33, Rr. 2 and 1, S. 26 and O. 39, R. l— 
Application for permission to sue in forma pauperis— 
Filing of — Whether commencement of suit bo as to 
attract O. 39-A I R 1917 Cal 852 and AIR 1952 
Mys 70, Dissented from. See Civil P. C. (5 of 1908), 
S. 20. A I R 1958 Pat 264 (FB). h 


“—O. 33, R. 2—Non. mention of persons entitled to 
benefit. See Fatal Accidents Act (1855), S. 1. AIR 
1958 Raj 188. 11 

•—O. 33, R. 2, O. 44, B. I, O. 41, R. 1, S. 149- 
Order rejecting application for leave to appeal as 
pauper — Memorandum of appeal is not rejected— 
Court should direct applicant to pay court-fees on 
memo, of appeal within time fixed — Memo to be 
numbered and registered on payment of court-fee— 
For limitation appeal will be deemed to have been 
filed on date of presentation of application — Unless 
memo is registered and numbered, there can be no 
appeal within Art. 182 (2) — Rejection of appeal after 
registration for non-payment of court-fee or on 
ground of limitation — It cannot be said that there 
was no appeal — Appeal wrongly admitted is still an 
appeal for purposes of Art. 182 (2)—Court-fee not paid 
within time — Application for extension of time 
rejected — This is not rejecting appeal since there is 
no appeal to be rejected—Limitation for execution in 
such case is governed by Art. 182(1) and not Art. 182 
(2)—(Limitation Act (1908), Art. 182(2)) - (Travancore 
Limitation Act (0 of 1100 M.E.), Art, 100 (2))—(19 
Cal 250 and AIR 1931 Pat 422, Dissented from). See 
Civil P. C. (5 of 1908), O. 44, R. 1. AIR 1955 Trav- 
Co 209 (FB). 

-O. 33, Rr. 2, 1 and 7 and O. 4, R. 1—Application 

to sue as pauper—Death of applicant — Continuance 
of suit by legal representatives — Travancore Civil 
P. C., O. 33 Rr. 1, 2 and 7 and O. 4, R. 1). See Civil 
P. C. (5 of 1908), O. 33, R. 1. AIR 1953 Trav-Co 67. 


— O. 33, Rr. 3 and 5 (a), 2 — Scope — Compliance, 
neaning of—Non-inclusion of particular property in 
schedule does not entitle Court to reject an applica- 
:ion under R. 5 — Whether schedule includes all the 
oroperty has to be investigated at later stage — If it 
inds some property omitted, Court should determine 
ts value and take the same into consideration to 
ietermine pauperism—If Court finds the applicant is 
lot a pauper then Court should dismiss application. 
See Civil P. C. (5 of 1908), O. 33, R. 5 (a). A I R 
1955 Cal 192. 

—O. 33, B. 5 (e) — Rule 5, if exhaustive — Suit for 
ipecific performance of contract for resale Applica- 
ion for leave to sue in forma pauperis—Statement by 
>laiDtiff that daughter and son-in-law would pay 
consideration — If sufficient for dismissal of applica- 
ion. A I R 1952 All 582. 

—O. 33, Rr. 5 (a), 2 — In favour of manager of 
:emple—Application for execution by his successor— 
Succession certificate is not necessary. See Civil P. C* 
5 of 1908), 0.33, R. 2. AIR 1955 NUC (Madh 
Bha) 3815. 

-0.33, R. 5 (d-1) (Madras amendment)- Applica- 

:ion for permission to sue as pauper—Court can con¬ 
sider question whether suit is barred by r ¥ es _^ lc „ ,* 
L948-1 Mad L J 400 and 1956-1 Mad L J 300, Rel. 
on. (1965) 78 Mad L W 463. 

•— 0.33, Rr. 6, 5 and S. 151 - Application for 
permission to sue as pauper—Application notrejectea 
under R. 5 - Notice to opposite party - Court bas 
jurisdiction to entertain objection by opposite party 
regarding valuation of relief, jurisdiction of t 
Court and limitation and reject application. See Civil 
P. C. (5 of 1908), 0.33.R.5. 1965 AH VVRIHC> 

393=1965 All L J 726=A I R 1966 All 84 (FB). 

— O. 33, Rr. 7,5, S. 149 -Limitation when appli^j 
tion to sue as pauper is refused- Court-fee pisr“‘ tte b “ 
to be paid on rejection of application - Suit must ne 
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deemed to have been instituted on date of presenta¬ 
tion of application. See Civil P. C. (5 of 1908), S. 149. 
AIR I960 AndhPra 381. 

-0. 33, R. 7 and S. 149—Limitation when pauper 

application is refused—Initial time expired—Further 
extension if can be granted—(Practice and Procedure 
— High Court (Madhya Pradesh). AIR 1959 Madh 
Pra 169. 

-0.33, R. 7 and Ss. 115, 149, 0.7, B. 11 and 

0, 43, R. 1 (nn) (Mad)—Application for leave to sue 
in forma pauperis — Leave refused but time granted 
for payment of court-fee — Court-fee not paid—Peti¬ 
tion rejected — Remedy—Appeal or revision—Court- 
fee—(Midras Court-fees and Suits Valuation Act (14 
of 1955), Ss. 50, 52) - (Court-fees Act (1870), Sch. 1, 
Art. 1, Sch. 2, Arts 11, 17 (vi» - See Civil P. C. 
(1908), S. 115. AIR 1959 Mad 14. 

—0. 33, Rr. 7, 9 and S. 11—“Means”—Meaning of 
—See Civil Procedure Code (5 of 1908), 0. 33, R. 9. 
AIR 1951 Orissa 349. 

-O. 33, R. 8 — Application for leave to sue as 

pauper — Separate document as plaint not contem¬ 
plated. (1959) 61 Bom L R 497. 

—0. 33, R. 9—“Means” — Meaning of—Civil P. C. 
(1908), 0. 33, R. 7, S. 11. AIR 1951 Orissa 349. 

--“0. 33, R. 9 (a)—Concealment or omission. AIR 
1951 Orissa 849. 

U. 33, R. 10 and O. 44, R, 1 — Pauper appeal 
allowed partly — No direction as to who should pay 
court-fees—Subsequent application by Deputy Com¬ 
missioner for calaulation of court-fee aod direction 
for payment - Order under 0. 33, R. 10 directing 
respondents to pay court-fee is not nullity—See Civil 
Procedure Code (5 of 1908), O. 44, R. 1. AIR 1952 
All I7g, 

“■—0, 33, R. 15 and S. 8 — Presidency Small Cause 
Courts Act (1882), S. 9-Rules under—Rules of Prac- 

o a » Dd n P , roce £V r ? (Calcutta) Ch. 23, R. 1 (3) and 
Ch. 33, R. 1 — Withdrawal of application to sue as 
poor person without leave of Court to bring fresh 
application - Second application not barred — See 

lges c^aa 1113 031150 00,1115 Act (1882,> s>9 * ArR 

“—0. 33, Rr, 15, 7, 8 (as amended in BaiasthanV 
0. 7, R. 11 ; Ss. 148,149, 115 — Application for per¬ 
mission to sue as pauper rejected and time given to 
£?7 court-fee—Failure to pay court-fee - Fresh ap¬ 
plication for extension of time under S. 148 rejected 
-Order operates as rejection of plaint under O. 7, 

a PP e . a J®j?J® a s decree, no revision lies- 
00 Civil P # C. (1908,a 0. 33, R. 7 (as amended in 
Rajasthan). AIR 1962 Raj 157. a m 

® T°* R : l ~~ r ■ P * Act (1882), S. 92—Property 
mortgaged by A with B—Decree in mortgage suit and 
property purchased by B himself in auction sale- 
Subsequent private sale by B to C - A forcibly dis 
possessing C - Suit by C against A for possesston- 
Plea by A that one D had right of subrogation over 
the Property—Held, that A could not raise the ques¬ 
tion of subrogation on behalf of D - Further as the 
mortgage by A in favour of D said nothing about 

? age J n fav L 0Ur of B and tha * money wi 

of ft lTiS D J° redee | m . the .artier mortgage in favow 
of B an agreement in the mortgage of D that he 

would be subrogated to the rights of B could not be 
inferred — In the absence of proof that mortgage in 
favour of D was subsisting when B brought suit oS 
his mortgage it could not be held that D was nec£ 
sary party to the suit by B-See T.P Act nsRoV 
S. 92. AIR 1963 S C 1879. 1 ' 1882 )« 

• —O. 34, R. 1 and O. I, R. io _ T oint f amil 
Manager-Right to sue - Objection as to non ffii 
of other adult co-sharers to b'e takeu at early tige- 
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Waiver — Suit by manager to enforce mortgage — 
Effect of non-joinder — Limitation Act (1908), S. 22 
not attracted — See Hindu Law—Joint family. AIR 
1981 SC 1277. 

■—-O 34, R. 1 and O. I, R 10 — Redemption suit— 
Person claiming certain right in equity of redemp- 
tion-See Civil P.C., 0.1, R. 10. AIR 1954 Ajmer 30. 

— O. 34, R. 1—T. P. Act (1882), Ss. 70, 101-Auc- 
tion purchaser in execution of prior simple mortgage 
decree in possession — Liability to account ■ AIR 
1918 Mad 103 and A T R 1937 Mad 769, Dissented 
from. See T P. Act (1882), S. 76. AIR 1956 All 422. 

Person se,tiDg up patamouot tiUe ' 

—-O. 34. R. 1 — Debt Laws—Bombay Agricultural 
Debtors Relief Act (1947), Ss. 4, 2 (4), (5), 7 — Pur¬ 
chaser of equity of redemption retaining amount of 
mortgage-debt out of price not entitled to apply 
« nd ^I S - J ~ (Transfer of Property Act (1882) 
Ss. 59-A, 60 )—See Debt Laws—Bombay Agricultural 
Debtors Relief Act (1947), S. 4. AIR 1960 Bom 247. 

-O. 34, R. 1 — T. P. Act (1882), S. 91-Right of 

permanent tenant to redeem - Whether necessary 
party to suit under O. 34, R. 1-See T. P. Act11882? 
S. 91. AIR 1953 Bom 315. [ h 

— ‘0.84, R. I “"Pre-emption - Enforcement of con¬ 
tractual right - Remedy - Usufructuary mortgage 
deed expressly granting such rights to mortgagee?- 

Suit for possession by vendee of mortgagor_Snnh 

right cannot be pleaded as valid defence - It can be 

a"l°R n i y 9e b 2 y cfK7 e SUit f °'W'*'W'orm. 

SfSM -JS W&8S- -«S 

“‘O 34. R. I — Suit for redemption of his shara nf 
vataatar by some mortgagors - All Bhayats not par! 

Contention in the nature of paramount title 
cannot be considered in the suit Sen rw* 10 
(Kutch). AIR 1953 Kutch 8. 6 Custom 

—O. 34, R. 1 — Suit for piece-meal red emotion nf 
vatantar Question of rendering accounts — Other 

Tim Z ™ 7par,les - SeeCas '°* 

A I R 1929 Mad 480=113 Ind Cas 550 n S * 9 , l l : 

A 1 R 1951 Nag 241, Dissent, from See Froili 
Insolveacy Act (1920), S. 28 (2). AIR 1954 Mad 604 

prior rights under first mortgage—E purchasing™ 5 
party in execution - Suit by D to ? pro * 

gage against E-E cannot dispute D’s right t 
first mortgage. AIR 1951 Mad 802. Shtto enforce 

—0. 34, B. 1—T. P. Act (1882), S. 91 (a)—RioKf» 
redeem—* Interest in morlgage security” anA IS , to 

0« 34, R. 1 — T. P. Act (1882), S 101 — 

by father'on 

minor soa-Sultoa mortgage-Miaor soa’s^are ex! 
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eluded from suit — Decree against father—In execu¬ 
tion property purchased by mortgagee himself — 
Minor son cannot redeem mortgage unless and until 
he sets aside <ale— See T. P. Act (1882), S. 00. AIR 
1952 Nag 202. 

—O. 34, R. 1, S. 11, O. 2, R. 2 — Suit for redemp¬ 
tion — Subsequent suit for contribution in respect of 
reo» paid—Maintainability — Res judicata. See Civil 
P. C. (1908), S. 11. AIR 1957 Pat 446. 

-O. 34, R. 1, S. 11, Expl. IV—Mortgage suit-Exe¬ 
cution of three hypothecation bonds bv X in favour of 
A, B and C — ProperMes sold to A — Bonds in favour 
of A and B discharged — A then mortgaging property 
to P — Suit and decree by C on his hypothecation 
bond — P impleadpd but not appearing nor putting 
any contention — Execution of C’s decree—P’s objec¬ 
tion repelled — Suit by P claiming priority of title 
against auction purchaser in execution of C’s decree 

— P held bound by C’s decree and could not claim 
priority—(Transfer of Property Act (1882), Ss. 07, 91). 
See Civil P. C. (5 of 1908), S. 11, Expl. IV. AIR 1955 
NUC (TravCo) 539. 

— O. 34, R. 1—Scope. See T. P. Act (1882), S. 101. 
AIR 1953 Trav Co 271. 

-O. 34, R. 2—Accounts from date of application 

to date of award. See Debt Laws — Bombay Agricul¬ 
tural Debtors Relief Act (1947), S. 22. AIR 1956 Bom 
630. 

-O. 34, Rr. 2, 8—Debt Laws—Bengal Money Len¬ 
ders Act (1950), S. 34 (1 )(a) and (b)—Decree relating to 
notarial mortgage bond — Nature of such decree—It 
is not preliminary decree within Rules 2 and 8, Civil 
P. C. See Debt Laws — Bengal Money Lenders Act 
(1950), S. 34 (1) (a). AIR 1962 Cal 622. 

-O. 34, R. 2—Pendente lite interest — Court must 

allow at contract rate. See Debt Laws—Bihar Money 
Lenders (Regulation of Transactions) Act (7 of 1939), 

S. 0. 1963 B L J R 887. 

-O. 34, R. 2 — Mortgage by conditional sale — If 

‘loan’. See Debt Laws — Bihar Money Lenders Act 
(3 of 1938). S. 2 (f). 1959 B L.J R 145. 

-O. 34, R. 2-Tenancy Laws—Bihar Land Reforms 

Act (30 of 1950), Ss. 4(d), 14—Decree for costs in mort¬ 
gage suit — Property vesting in State under Bihar 
Land Reforms Act — Decree-holder if can execute 

decree for costs against other properties of the judg¬ 
ment-debtor. See Tenancy Laws — Bihar Land Re- 
lorms Act (30 of 1950), S. 4 (d). AIR 1904 Pat 491.: 

_O. 34, Rr. 3, 15 — Evacuee Interest (Separation) 

Act (1951), Ss. 2 (b), 10, 11 (1) — Administration of 
Evacuee Property Act (1950), Ss. 7, 8 and 17 (1)— 

T. P. Act (1882), S. 55 (0) (b) - Composite property 
subject to charge under S. 5o (0) (b), T. P. Act 

by competent officer under S. 10 of Separation Act 
-Charge whether destroyed — “Claim” and ‘free 
from encumbrances and liabilities in S. 11(1) ot 

Separation Act-Meaning-Custodian of Evacuee Pro¬ 
perty after vesting of property in him under S. » ot 
Administration Act, whether claims through evacuee 
within S. 55 (0) (b), T. P. Act - Court whether com¬ 
petent to order sale of P?P|rty \n hands of Purchaser 
subject to charge under S. 55 (0)(b)—S. 17 (1), Admi¬ 
nistration Act, if °P 0 r at ® s .f J bar. See Evacuee In¬ 
terest (Separation) Act (1951), S. 2 (b). AIR 1962 

Bom 169. _ 

-O. 34, R. 3—T. P. Act (1882), S 60-Ertinguish- 

ment of right to redeem by decree of Court, bee 1.1. 
Act (1882), S. 60. AIR 1950 Hyd 107. 

_0.34, R. 3 —Foreclosure—Right to eject trespasser. 

AIR 1953 Nag 4. 

-0. 34, Rr. 4 and 5 - Limitation Act (1908 , 

Arts. 181 and 182 (2> ~ u S d 

_When accrues “ O# 34, R. 4, Civil P« C.j if obliga- 

tory. See Limitation Act (1908), Art. 181. AIR 1957 
Madh Pra 85. 


-O. 34, R. 4 — T. P. Act (1882) (as amended in 

1929), Ss. 58 (g), 07, 08 and 98 — Mortgagee to enjoy 
property in lieu of interest — Personal covenant to 
pay — Possession not given to mortgagee — Mortgage 
held anomalous — Mortgagee held entitled to decree 
for sale and profits from date of mortgage to date of 
suit. See T. P. Act (1882), S. 58(g). AIR 1953 Mad 13 

-O. 34, R. 4—Suit to recover mortgage-money filed 

by Co-operative Bank before Registrar of Co-operative 
Societies — Interest in respect of period subsequent 
to suit — Registrar can award such interest. See Co¬ 
operative Societies — Bombay Co-operative Societies 
Act (7 of 1925), Rules framed under, R. 35. (1965) 2 
Mys L J 225. 

• —O. 34, R. 4; O. 34, R. 2 — Decree for sale in 
mortgage suit — Appeal by mortgagor — Price of re¬ 
demption reduced under S. 9, C. P. and Berar Money¬ 
lenders Act — It is not obligatory on appellate Court 
to fix fresh date for payment — (Debt Laws — C. P. 
and Berar Money-lenders Act (31 of 1947), S. 9. AIR 
1952 Nag 145 (FP). 

-O. 34, R. 4—Pendente lite interest — Court must 

allow at contract rate. See Debt Laws—Bihar Money 
Lenders (Regulation of Transactions) Act (7 of 1939), 
S. 0. 1963 B L J R 887. 

-O. 34, R. 4—Decree for costs in mortgage suit — 

Property vesting in State under Bihar Land Reforms 
Act — Decree-holder if can execute decree for costs 
against other properties of the judgment-debtor. See 
Tenancy Laws—Bihar Land Reforms Act (30 of 1950), 
S. 4 (d). AIR 1964 Pat 491. 

• -O. 34, Rr. 4, 5, 0 — Decree for sale in mortgage 

suit — Property vesting in State Government under 
Bihar Land Reforms Act — Decree-holder to proceed 
under S. 14 of Bihar Land Reforms Act before apply¬ 
ing under O. 34, R. 0. AIR 1962 Pat 332 (FB). 

-O. 34, Rr. 4 and 5 and S. 38 — T. P. Act (1882)* 

Ss. 50 and 81 — Doctrine of marshalling of securities 
—Applicability in execution proceedings of mortgage 
decree—Court’s power to direct order in which mort¬ 
gaged properties should be sold. See Transfer of Pro¬ 
perty Act (1882), S. 50. AIR 1960 Pat 378. 

-O. 34, Rr. 4, 1-Simultaneous co-equal mortgages 

—Suit by one mortgagee to enforce his mortgage, 
claiming priority — Form of decree to be passed in 
such case^indicated. See Civil P.C. <5 of 1908), 

O. 34, R. 1. AIR 1955 NUC (TravCo) 5082. 

_O. 34, Rr. 5 and 1 — Suit for redemption of usu¬ 
fructuary mortgage - Subsequent mortgagee not im¬ 
pleaded — Subsequent mortgagee in possession being 
purchaser in execution of his decree - Subsequent 
suit for redemption of subsequent mortgage held not 
maintainable— Limitation—Etfect of stated. See Civil 

P. £ (5 of 1908), O. 34, R. 1. AIR 1955 NUC (All) 
3597. 

_6. 34, R. 5—Application under O. 34, R. 5, Civil 

PC— Starting point of limitation. See Limitation 
Act (1908), Art. 181. ILR (1957) Andh Pra 159. 

-O. 34, R. 5 and O. 21, R. 92, O. 49, R. 3 - Suit 

for sale on mortgage - Mortgagor when finally and 

irrevocably loses his equity ot redemption — (Hign 
Court Rules and Orders - Calcutta High Court RuIm 
(O riginal Side), Ch. 20, Rr. 89, 90 and 93 and Ch. 27, 

R. 45). See Civil P. C. (5 of 1908), O. 21, R. 92. AIR 

1956 Cal 510. , . 

-O. 34, R. 5—T. P. Act (1882), S. 07-Remedies of 

puisne mortgagee impleaded in prior mortgagee s sui 
-He has only right to redeem prior mortgage and 
participate in surplus sale proceeds - 

izagee’s claim satisfied and no sale held - He has no 
right to be substituted as plaintiff and have prope'ties 
sold in satisfaction of his debt. See T. P. Act (lob-), 

S. 07. AIR 1955 NUC (Cal) 2083. 

-O. 34, R. 5, S. 97 - Court-fees Act ( 1870 ), S. 7 U) 

-Appeal from decree in mortgage suit-Court-tee 
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Se« Court-fees Act (1870), S. 7{i). AIR 1950 Hyd 
161. 

0. 34. F. 5—(Jammu and Kashmir) Civil P. C. 
(10 of 1977), S. 60 (1), (c2). O. 34, R. 4 — Mortgage 
debt — Decree in terms of Agriculturists Relief Act — 
Default in payment — Final decree for sale is Dot 
barred — (Debt Laws—Jammu and Kashmir Agricul¬ 
turists* Relief Act U of Sm. 1983), S. 11)—AIR 1941 
Pesh 53 and AIR 1937 Lah 194, Not followed. See 
(Jammu and Kashmir) Civil P. C. (10 of 1977), S. 60 
(/), (c2). AIR 1955 J and K 33. 

-O. 34, Rr. 5, 1—T. P. Act(18S2),Ss. 91, 92—Prior 

mortgagee bringing mortgaged property to sale with¬ 
out impleadiDg puisne mortgagee and purchasing 
property himself — Subsequently pusine mortgagee 
redeeming prior mortgagee purchaser — Equity of 
redemption does not revive in mortgagor — Effect of 
Don-joinder. See T. P. Act (1882;, S. 91. AIR 1959 
Ker 56. 


-O. 34, R. 5 and O. 9, R. 9 — Application for final 

decree—Dismissal for default—Restoration. AIR 1952 
Nag 177. 

-O. 34, B. 5 and O. 9, R. 13-Final decree, appli¬ 
cation for — Notice to defendant is necessary. A I R 
1952 Nag 177. 

■ —O. 34, Rr. 5, 4, 0—Decree for sale in mortgage 
suit — Property vesting in. State Government under 
Bibar Land Reforms Act— Decree-holder to proceed 
under S. 14 of Bihar Land Reforms Act before apply¬ 
ing under 0. 34, R. 0. See Civil P. C. (1908), O. 34, 
R. 4. AIR 1962 Pat 332 (FB). 

—“0. 34, R. 5 and 0. 48, P. 3—Notice to Judgment- 
debtor before passing final decree - Notice necessary 
as matter of prudence and as sound rule of practice 
— Words “aod after hearing the parties” in App. D 
Form 6 are relevant—Form has statutory force. 1965 
BaJ L W 479=1LR (1965) 15 Raj 1110=A I R 1966 
Raj 261. 


—0.34.R 0—Provable—Mortgage suit—Mortgagee 
if entitled to deduction of period under S. 78 i2), 
Provincial Insolvency Act (1920). See Provincial 
Insolvency Act (1920), S. 78 (2). 1955 Andh W R 
620=A1R 1957 Andh Pra 437. 

O. 34, R. 0, S. 48, 2 (2)—After sale of mortgaged 
properties, personal decree for balance passed under 
O. 34, R. 6 -Execution of personal decree — Starting 
point of limitation under S. 48 is from the date of 
the personal decree. See Civil Procedure Code (5 of 
1908), S. 48. A I R 1955 Andhra 251. 

- O. 34, R. 0—Applicability—Sale proceeds insuffi¬ 
cient to pay off mortgage decree — Application for 
personal decree — Delivery of property to auction 
purchaser if condition precedent—Right of assignee 
from plaintiff - Civil P. C., 0. 22, R. 10 - T. P. Act, 
S, 6(e). AIR 1951 Mad 028. 

r“"“O. 34, R 0 — Decree for costs in mortgage suit— 
Properly vesting in State under Bihar Land Reforms 
Act — Decree-holder if can execute decree for costs 
against other properties of the judgment-debtor. See 

tenancy Laws-Bihar Land Reforms Act (30 of 1950), 

S. 4 (d). AIR 1964 Pat 491. V h 

O. 34, R. 6—Mortgage of undivided share—Sub¬ 
sequent Partition-Mortgagee not proceediog against 
property allotted to share of mortgagor — MortaaeeR 
not entitled to order under 0. 34, B. 6. 

A co-sharer mortgaged his undivided share in 
specific item of joint property. After a preliminary 
decree in the mortgage suit was passed there was a 
partition and the item of property mortgaged fell to 
the share of a person other than the mortgagor. In 

execution proceedings of the final mortgage decree, 

the person raised the objection that as the item fell 
•to his shaie, it could not be proceeded accaimt in 
execution. (1903) ILR 41 Pat 428 (DB). 


—O. 34, Rr. 7, 2 — Debt Laws — Bombay Agri¬ 
cultural Debtors Relief Act (1947), S. 22 — Accounts 
from date of application to date of award. See Debt 
Laws—Bombay Agricultural Debtors Relief Act (1947), 
S. 22. AIR 1956 Bom 620. 

— 0. 34, B. 7—Defendant purcbasicg lands includ¬ 
ing lands given in ‘zarpeshgi’ to predecessor-in¬ 
interest of plaintifls — Defendant filing suit for 
redemption and obtaining decree — Before suit 
plaintiffs kept out of possession of 'zarpeshgi' lands by 
defendant for certain period — Suit by plaintiffs for 
mesne profits for such period — Suit held was not 
barred by 'res judicata’ because of plaintiffs’failure 
to press their claim for mesne profits in redemption 
suit as such claim could not have been added to 
principal amount in redemption suit on plain readiog 
of O. 34, R 7 and S. 72 of T. P. Act—Plaintiffs held 
were entitled to compensation and not to mesne 
profits. See Civil Procedure Code (5 of 1908), S. 11. 
AIR 1953 Pat 220. 

-0. 34, Rr. 7, 8, O. 41, R. 5 — Appeal by one of 

defendants against preliminary decree in a redemp¬ 
tion suit—Application by him for stay of proceedings 
for final decree. AIR 1951 Punj 203. 

-0. 34, R. 7 - T. P. Act (1882), S. 76 - Suit for 

redemption against mortgagee in possession — Dis¬ 
missed as premature — Appeal — Cause of action 
accruing during appeal — Decree for redemption —• 
Mortgagor’s right to mesne profits. See T. P. Act 
(1882), S. 76. AIR 1956 Trav Co 203. 


-O. 84, R. 7—Costs — Except for exceptional rea¬ 
sons mortgagor cannot get his costs — Mortgagee 
usually gets — Sufficient misconduct however dis¬ 
entitles him to costs. AIR 1952 Trav Co 574. 


-O- 34, R. 8—Decree relating to notarial mortgage 

bond—Nature of such decree — It is not preliminary 
decree within O. 34, Rr. 2 and 8, Civil P.C. See Debt 
Laws—BeDgat Money Lenders Act (1940), S. 34 (I) 
(a). AIR 1962 Cal 622. 


0. 34, B. 10 — Mortgage suit — Costs to follow 

w e ?VnV bsence of s P ecial circumstances. AIR 1965 
Mad 537. 


u. 34, Hr. 1U, 1,0.1, R. 10—Suit by assignee of 
mortgagee—Defendant mortgagor alleging discharge 
ot debt before assignment — Original mortgagee 
yj™ ? d to be ImpUaded as party, defendant. AIR 
1965 Mad 495, 


O. 34, B. 10 Decree for costs in mortgage suit— 
Property vesting in State under Bihar Land Reforms 
Act Decree-holder if can execute decree tor costs 
against other properties of the judgment-debtor. See 

ioSm C c TtS*w& Land Relorms Ac * 130 of 
1950), S, 4 (d). AIR 1964 Pat 491. 

—•—0,84, R. 11 and S. 34 — Suit on mortgage — 
Interest pendente lite - Discretion of Court - (Debt 

o ^n"'5 e o n iH al o Mo 5, 6y ’. lenders Act UO of 1940), 
19S7°CaU40 ' SM ° V * P * C * U908), S. 34. AIR 

—O. 34, R. II—Usurious Loans Act (1918), S, 3 - 
Penalty clause in mortgage providing for double 
enhancement of interest in cases for default-Not 
egal when actual rate of interest allowed by Court 
till date of decree is 12 per cent. p. a., which cannot 
be regarded as usurious or penal. See Usurious Loans 
Act (1918), S. 3. AIR 1965 Mad 537. ° S 

— O. 34, R. II—Mortgage decree against agricultu¬ 
rist mortgagor and non-agriculturist pusine mortgagee 

7* P ecree * ca ^f d down against mortgagor alone_ 

Assignee of puisne mortgagee purchasing property in 

! of , hls and paying amount under 

scaled down decree -Full satisfaction held could not 

b ® e “l 6 . r i d u r n ! ess difference between two decrees 
was paid Interest on such difference not allowed 
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in the circumstances. See Debt Laws — Madras 
Agriculturists Relief »Act (1938), S. 19. AIR 1959 
Mad 433. 

“ O. 34, R. 11, S. 34 — Directions in preliminary 
decree — Effect of relief under S. 14, Madras Agri¬ 
culturists’ Relief Act — Madras Agriculturists’ Relief 
Act (4 of 1938), S. 14. See Civil Procedure Code (5 of 
1908), S. 34. AIR 1951 Mad 844. 

O. 34. R. 11 — Suit to recover mortgage-money 
filed by Co-operative Bank before Registrar of Co¬ 
operative Societies—Interest in respect of period sub¬ 
sequent to suit — Registrar can award such interest. 
See Co-operative Societies — Bombay Co-operative 
Societies Act (7 of 1925), Rules framed under, R. 35. 
(1965) 2 Mys L J 225. 

“—O. 34, R. 11—Interest in mortgage suits — Period 
between date of suit and date fixed for redemption 
and period between date fixed for redemption and 
date of realisation — In either case it is discretionary 
with Court to allow interest—Rule contemplates only 
principal amount adjudged in respect of first period 
while for subsequent period total amount due might 
be taken into consideration. A I R 1955 N U C (Nag) 
2134 (c). * 

— O. 34, R. 15 - T. P. Act (1882), S. 100 - Simul¬ 
taneous charge created in respect of two different 
sets of parties means two charges — Property sold in 
auction in enforcement of one charge*— Other charge 
does not get extinguished. See T. P. Act (1882),S. 100. 
AIR 1956 Mad 67. 

-O 34, Rr. 15 and 14; O. 21, B. 54 and S. 51 - 

Charge created by compromise decree — Fresh suit to 
enforce it is not necessary—Charged properly can be 
brought to sale in execution of decree — No fresh 
attachment is also necessary—T. P. Act (1882). S. 109. 
See Civil P. C. (1908), O. 34, R. 14. AIR 1963 
Tripura 46. 

■-O. 35, R. 4 (1) (a) and S. 88 — Interpleader suit 

— Plaintiff should claim no interest in subject-matter 
—Plaintiff need not admit claim in its entirety — To 
the extent plaintiff admits his liability he may ask 
rival claimants to interplead. See Civil P. C. (1908), 
S. 88. (1965) 2 Andh W R 403 = A I R 1986 Andh 
Pra 92. 

-O. 37, R. 1 and O. 17, R. 1 - Provincial Small 

Cause Courts Act (1887), S. 25 — Error of procedure 
and of law — Suit instituted in Small Cause Court — 
On date of first hearing defendant applying for 
adjournment without any affidavit to support appli¬ 
cation — Defendant unwilling to pay adjournment 
costs also—Court holding that defendant should have 
obtained leave under O. 37 to appear and defend suit 
—Application for adjournment rejected and plaintiff's 
claim decreed — Provisions of O. 37, Civil P. C., held 
were inapplicable and it was not incumbent on the 
defendant to obtain previous leave to appear and 
defend suit — Nor was it necessary for him to agree 
to pay adjournment costs—If he did not pay costs he 
would not have been allowed to file written statement 

— Order refusing adjournment held erroneous and 
liable to be set aside. See Provincial Small Cause 
Courts Kct (1887), S. 25. AIR 1959 Manipur 14. 

-O. 37, Rr. 2 and 3 (as in Bombay) — Ahmedabad 

City -Civil Court Rules (1961), R. 142 (3) - Constitu¬ 
tion of India, Art. 14 — Rules 2 and 3 of Code and 
R. 142 (3) are not violative of Art. 14 or of principles 
of natural justice. ILR (1965) Guj 1166. 

— O. 37, R. 3 (as in Bombay). 

Ahmedabad City Civil Court Rules (1961), R. 142 
(3) — Constitution of India, Art. 14 — Rules 2 and 3 
of Code and R. 142 (3) are not violative of Art. 14 or 
principles of natural justice. See Civil P. C. (1908), 
0.37, R. 2. ILR (1905) Guj 1160=(1966) 7 Guj L R 87. 

% -O. 38, R. 5 — Inherent powers are not powers 


over substantive right - Civil Court cannot, under 
inherent powers, appoint Commissioner *.to seize 
account books in possession of plaintiff on ground of 
defendant’s apprehention that they would be tamper¬ 
ed with — Commissioner so appointed is not a public 
servant — Offering bribe to him is not offence under 
S. 105A, Penal Code-AIR 1959 All 707, Reversed. 
See Civil P. C. (1908), S 151. AIR 1961 S C 218. 

“ U. 38, R. 5 — Attachment of deposit lying in 
District Judge’s Court. AIR 1952 Ajmer 2 (2). 


—O. 38, R. 6 (2), Ss. 95, 115 and O 43, R. 1 (q) - 
Conditional order under O. 38, R. 5 for attachment 
before judgment — Security furnished — Attachment 
not effected — Application to get order set aside and 
for damages — Damages refused but security dis¬ 
charged — Revision does not lie-as order is appea¬ 
lable. See Civil P. C. (5 of 1908), S. 95. AIR 1952 
Bhopal 14. 

-—O. 38, Rr. 6 (1), 5; O. 43, R. (1) (q) — Applica¬ 
tion for attachment before judgment—Court ordering 
interim attachment when issuing notice to defendant 
to show cause why he should not furnish security — 
Defendant showing cause and also praying for re¬ 
lease of properties from attachment—Order jefusing 
defendant’s prayer falls under O. 38, R. 6 (1) and is 
appealable. See Civil P. C. (1908), O, 38, R. 5. AIR 
1962 Mad 444. 


-O. 38, R. 0j O. 41, R. 1 — Order under O. 38, 

R. 5—Appeal. AIR 1952 Sau 125. 

-O. 38, B. 8 — Applicability. See Civil P. C. (5 of 

1908), O. 21, R. 63. AIR 1953 All 452. 


-O. 38, R. 8 and S. 151 and O. 21, Rr. 40 (1) (c) 

(iii), 58 to 63—Attachment before judgment of movable 
property in possession of third party — Claim peti¬ 
tion under O. 38, R. 8 by third party by furnishing 
security — Dismissal as not pressed — Applicability 
of O. 21, Rr. 58 to 62 — Suit under O. 21, R. 63 not 
filed — Breach of prohibitory order by sale of attach¬ 
ed property—Inherent power of Court to direct third 
party to pay decretal amount or to bring attached 
property to Court. See Civil P. C. (1908), S. 151. AIR 
1962 Andh Pra 137. 

-O. 38, R. 8 -There can be attachment befor final 

decree but after preliminary decree if other condi¬ 
tions are satisfied—Proceedings under O. 21, R. 42 
available — It is no bar to proceed under O. 38, R. 5. 
AIR 1965 Ker 288. 


-0. 38, R. 9;'0. 21, R. 58 -Attachment before judg¬ 
ment — Property attached, sold after dismissal of 
suit — Suit decreed in appeal and another attach¬ 
ment order passed — Sale is not affected by subse¬ 
quent attachment order. 

Upon the dismissal of the suit, the attachment 
before judgment ceases under O. 38, R. 9, Civil P. C., 
even though the Court does not pass an order with¬ 
drawing it. Even in case the suit is decreed by the 
appellate Court, the attachment, originally effected, 
does not revive. 

Where, after the suit was dismissed, property 
attached before judgment was sold by the defendant, 
and after the suit was decreed in appeal, another 
attachment order was passed, the sale is not affected 
by ihe subsequent attachment order and, therefore, 
objection by the purchasers of the prooerty to the 
subsequent attachment raised under O. 21, R. 58, 
must be upheld. AIR 1930 Mad 514, Rel. on; AIR 
1952 T C 414, Not followed; Case law Ref. (1965) 
31 Cut L T 486. 


■-0.39.R. 1 — Injunction against a party res- 

raining him irom proceeding with his suit^Eifect 
)rder does not bind the Court — Court may ignore 
he injunction and proceed with suit. AIR 19o2 Pun) 
>47, AIR 1950 Mad 373 and AIR 1951 Pepsu 78, Rel- 

3n. AIR 1962 S C 527. 
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#-0. 39, R. 1 (b), Ss. 151, 75; Or. 20, 38, R. 5; 

O. 39, R. 7 — Inherent powers are not powers over 
substantive right — Civil Court cannot, under in¬ 
herent powers, appoint Commissioner to seize account 
books in possession of plaintiff on ground of defen. 
dant’s apprehension that they would be tampared 
with — Commissioner so appointed is not a public 
servant — Offering bribe to him is not offence under 
S. 165A, Penal Code - AIR 1959 All 707, Reversed. 
See Civil P. C. (1908), S. 151. AIR 1901 S C 218. 

—0. 39, Br. I, 2 and 3 and S. 151—Ex parte inte¬ 
rim injunction — Grant of — Such injunction, if can 
be granted under inherent powers of Court. See Civil 

P. C. (5 of 1908), S. 151. AIR 1951 All 8. 

-0. 39, R, 1 — Constitution of India, Art. 226 — 

Application for writ of prohibition — Application for 
interim relief for temporary injunction—Application 
is maintainable only if main petition is tenable. See 
Constitution of India, Art. 226. \IR 1952 Bhopal 35. 

-0. 39, R. 1 - Arbitration Act (1940), S. 34 — 

Court which can grant stay — City Civil Court — 
Power of High Court apart from S. 34 to stay suit by 
issuing injunction on plaintiff — Petitioner applying 
for injunction after taking part in City Civil Court 
suit — Petitioner not entitled to ask for stay—(W. B. 
City Civil Court Act (21 of 1953), S. 5 (4) and Sche¬ 
dule 1, Item 11). See Arbitration Act (1940), S. 34. 
AIR 1959 Cal 583. 

—0. 39, Br. 1 and 2, S. 141 — Tenancy Laws — 
W. B. Estates Acquisition Act (1953) (1 of 1954), 
Ss. 44 and 55 — Tribunal appointed for purpose of 
S. 44 — Its powers as Civil Court — Pojver to issue 
temporary injunction under O. 39, Rr. 1 and 2, Civil 
P. C. See Tenancy Laws — W. B. Estates Acquisition 
Act, 1953 (1 of 1954), S. 44. AIR 1959 Cal 380. 

—0. 39, R. 1, S. 151 — Pauper application — Juris* 
diction to grant temporary injunction pending deci¬ 
sion. See Civil P. C. (5 of 1908), S. 151. AIR 1951 
Cal 357. 


—0. :39, R. 1—Power to stay proceesdings in Court 
of co-ordinate jurisdiction. See Civil P. C. (5 of 
1908), S. 151. AIR 1951 Pepsu 78. 

-0. 39, R. 1, S. 115—Injunction restraining Muni¬ 
cipality from removing structure erected by plaintiff 
during pendency of suit — Balance of convenience is 
in favour of plaintiff—See Civil Procedure Code (5 of 
1908), S. 115. AIR 1955 N U C (Punj) 114. 

-O. 39, R. 1 - Criminal P. C. (1898), S. 488 — 

Award for maintenance — Civil suit to set it aside — 
Interim injunction—Maintainability — See Criminal 
P. C. (1898), S. 488. AIR 1956 TravCo 204. 

• —O. 39, R. 2 (3) — Remedies for disobedience of 
injunction — Cls. (2) and (3) of O. 21, R. 32 practi¬ 
cally reproduce terms of Cls. (4) and (3) of O. 39 
respectively — Remedies for disobedience of injunc¬ 
tion are: (1) by attachment of property and (2) by 
detention in civil prison — They are not alternative 
but cum ulative. AIR 1961 S C 221 (227). 

-O. 39, R. 2 — Contempt of Courts Act (1952),' 

S. 3. 

Interim injunction order restraining interference 
with possession of applicant passed by High Court — 
On facts held that opposite party had disregarded 
interim injunction order by cutting standing crop 
and could be punished under O. 39. R 2-A of Civil 
P. C-—Separate punishment uuder S. 3 of Contempt 
of Courts Act was not necessary — Contemner being 
woman only fined -in the first instance — See Con¬ 
tempt of Courts. 1964 All W R (HC) 127. 

-0. 39, R. 2 — Guardians and Wards Act (1890), 

Ss. 34 (d), 43 (4) and 45 (1) (b) — Guardian investing 
minor’s money in firm — Order directing guardian to 
withdraw investment and deposit it in C mrt — Non- 
compliance — Imposition of daily recurring fine till 
compliance — Order is not justified either under S. 43 
(4) or S 45 (1) (b) — See Guardians and Wards Act 
(1890), S 34 (d). AIR 1960 All 527, 


-O 39, R 1, S. 151—Inherent power—When and 

how should be exercised—Injunction pending pauper 
application under inherent powers — Form of. See 
Civil P. C. (5 of 1908), S. 151. AIR 1951 Cal 357. 

-0. 39, R. 1—Proceedings if original proceedings 

—Application by agriculturists debtor to pay decretal 
amount in instalments-Provisions of Civil Procedure 
Code regarding issue of injunction — Applicability. 
See Debt Laws — Kerala Agriculturists Debt Relief 
Act (3L of 1958), S. 4 (1). 1958 Ker L J 1464. 

-O. 39, R. 1 (a) and 0. 38, R. 5 (1) _ Property in 

danger of being damaged, wasted or alienated—Alle¬ 
gations not relevant for obtaining attachment before 
judgment — They can be made basis of application 
under 0. 39, R. 1. See Civil P. C. (5 of 1908), O. 38, 
R. 5(1). AIR 1952 Kutch 47. 

-0. 39, R. 1 (a) — Order under by itself is not 

conclusive as regards liability of person to whom 
order is issued. AIR 1955 NUC(Madh Bha) 3065. 

“—’O. 39, Rr. 1 and 2 — Suit under—Jurisdiction of 
Civil Court to grant injunction-If ousted. See Madras 
Hin4u Religious and Charitable Endowments Act 
(1951), S. 62 (1). 71MLW 153=(1953) 1 M L J 256 
ILR (1958) Mad 703. 

—O. 39, R. 1—Interim injunction—Power of High 
Court. AIR 1951 Mad 279. 

——0. 39, R. 1 — Held, appellate Court ought not 
to have interfered with discretion exercised properly 
by trial Court in refusing to grant temporary injunc¬ 
tion even though different view was possible on 
materials on record — Appellate Court, therefore, 
acted in exercise of its jurisdiction with material 
irregularity, if not in excess of its Jurisdiction: Case 
law discussed. See Civil P. C. (1908), S. 115. (1965) 
2 Law Bep 521. ' 1 


—O. 39, R. 2 — Interim order authorising teiant to 
carry out repairs — Power to pass—See Housis and 
Rents—U. P. (Temporary) Control of Rent anl Evic¬ 
tion Act (1947), S. 7-E. 1958 All L J 833. 

-O. 39, Fr. 2 and 1 — Temporary injunction — 

Grant of—Principles — See Civil P. C. (190S), O. 39, 
R. 1. AIR 1963 Andh Pra 365. 

-O. 39, Rr. 2, 1 — Specific Relief Act (1877), S. 42 

— Suit for declaration of right to remain in posses¬ 
sion cannot be described as suit for restraining 
defendant from committing injury of any kind — 
Defendant cannot be restrained from taking pro¬ 
ceedings to ^recover possession — See Specific Relief 
Act (1877), S. 42. AIR 1955 Andhra 142, 

-O. 39, Rr. 2 and 1 — Grant or refusal of injunc¬ 
tion — Criterion—See Civil P. C. (1908), O. 39, R 1 
AIR 1956 Bhopal 49. ’ * 

-0.39, Rr. 2 and 1 and Ss. 94 (c) and 151 — In¬ 
herent power cannot be invoked to grant temporary 

i ?i 1 i« c !J on .T SeeCivilP ’ C * (1908 )' S. 94(c). AIR 
1959 Ker 45. 

89, Rr. 2 and 1 and S. 151 — Injunction can¬ 
not be granted to restrain decree-holder from exe- 

?mVrz^:is Civn p - c - l1908 '' °- 39 - «■ »• 

—O 39, Rr. 2 and 1 — Infringement of trade-mark 
Temporary injunction - Test to be applied for grant 
of injunction — Nature of right in trade-mark — 
Particulars creating confusion amongst consumers — 
Evidence and proof — Circumstances held not in 

favour of grant of injunotion-See Civil P C 119031 
0. 39. R. L AIR 1962 Madh Pra 297. U m 

—0.39, Rr. 2 and 1 — “Interference with posses, 
sion — Does not amount to damage or waste nf nm 
party—Suit for declaration of title ~ Ap^cltfe 
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injunctions hy defendant already in possession — 
Grant of - Validity - See Civil P. C. (1908), O. 39, 

R. 1. AIR 1962 Manipur 55. 

■-O. 39, R. 2—Disobedience of injunction—Effect. 

AIR 1951 Orissa 230. 

— O. 39, R. 2 — Dispute regarding bakasht land — 
Order under S. 145 (4), Criminal P. C. - Reference 
of dispute to Poaid under S. 3, Bihar Act (13 of 1947) 

— Injunction to stay proceedings before Board — 
Bihar Bakasht Dispute Settlement Act (13 of 1947), 

S. 3. AIR 1951 Pat 224. 

O- 39* Rr. 2 (3) and 1 and S. 151 — Temporary 
injunction Purpose of — Disobedience during pen¬ 
dency of suit - Relief to aggrieved party — Inherent 
power under S. 151 can be eiercised—See Civil P. C 
(1908), S. 151. AIR 1963 Raj 3. 


Appointment of trustees as Receiver — Effect of - 
n R™ er c n S5 by a c ppe i lat ® ^urt “ SDecific Relief Act 

1965 7 li n S dhPr7m C ’ V “ P ' (19 ° 8) ' S ‘ 92 ' A 1 B 

— O. 40, R. 1-T. P. Act (1882), Ss. 69.A and 72 - 
Expenses of Receiver appointed in mortgagee’s suit 
at mortgagee’s instance — Remuneration paid to him 
outside Court without sanction or approval of Court 
<*onot be added to mortgage amount-See T. P. Act 
(1882), S. 69-A. AIR 1955 Andhra 274. 

—-O. 40, &F. 1 and O. 21, R. 91 — Receiver putting 
up property of estate to sale to recover his costs etc., 

— Purchaser can object to title where real and sub- 
stantial defect exists in the title — Sales will not be 
upheld—Lack of title cannot bo cured by any special 
condition. AIR 1955 N U C (Assam) 641. 


—-O. 39, Rr. 2 and 1 and S. 151 — Power of Court 
— Exercise of, on behalf of defendant — See Civil 
P. C. (1908), O. 39, R. 1. AIR 1957 Trav-Co 286. 


• -O. 39, R. 7 — Inherent powers are not powers 

over substantive right — Civil Court cannot, under 
inherent powers, appoint Commissioner to seize ac¬ 
count books in possession of plaintiff on ground of 
defendant’s apprehension that they would be tam¬ 
pered with — Commissioner so appointed is not a 
public servant — Offering bribe to him is Dot offence 
under S. 165.A, Penal Code. AIR 1959 All 707, 
Reversed—See Civil P. C. (1908), S. 151. AIR 1961 
S C218. 

• — O. 40, B. 1-Companies Act (1913), S. 105C - 
Receiver not entitled to sequire new shares — See 
Companies Act (1913), S. 105-C. AIR 1953 S C 385. 

—O. 40, R. 1 and S. 51 (d)—Execution by appoint¬ 
ment of receiver—Decree-holder to make out proper 
case—See Civil Procedure Code (5 of 1908), S. 51 (d). 
AIR 1955 Ajmer 61. 

— O. 40, R. 1 and S. 51 (d) — Judgment-debtor 
making application under S. 24, Bombay Money 
Lenders Act — Fact is no bar to appointment of re¬ 
ceiver — tDebt Laws — Bombay Money Lenders Act 
(31 of 1947), S. 24) —’See Civil Procedure Code (5 of 
1908), S. 51 (d). AIR 1955 Ajmer 61. 

• -O. 40, R. 1, S. 51—Appointment of a Receiver in 

execution proceedings is exceptional remedy—Strong 
case must be made out—Appointment is discretionary 
—Discretion has to be judicially exercised—Judgment- 
debtor having ample property—There is no good rea¬ 
son for appointment of receiver-See Civil Procedure 
Code (5 of 1908), S. 51. AIR 1955 Ajmer 58. 

—O. 40, R-1; O. 43, R, 1 and S. 104 — Companies 
Act (1913), Ss. 153 (c) (8) and 202 — Order appoint¬ 
ing interim receiver—Appeal — (Letters Patent (Ml), 
Cl. 10) — See Companies Act (1913), S. 153 (c) (8). 
AIR 1953 All 647. 

-O. 40, P. 1, S. 151; O. 39, R. 1 and O. 43, R. 1 

(r), ( S ) _ Order requiring precautionary directions 
pending receivership application—Appeal — See Civil 
Procedure Code (5 of 1908), S. 151. AIR 1952 
All 279. 

— O. 40, R. 1 and S. 92 — Suit under, filed with 
sanction of Advocate-General — Order appointing 
interim receiver—Appeal—Duty of appellate Court in 
determining validity of order—See Civil P. C. (1908), 
S. 92. AIR 1965 Andh Pr* 143. 

—O. 40, P. 1 and S. 92 - Appointment of receiver 
n suit under S. 92. AIR 1965 Andh Pra 143. 

-O 40, R. 1 (1) (d) and (2) and S. 151 - Power of 

Court to remove a party to suit from possession of 
property or to direct receiver to remove him and take 
possession—Inherent power to appoint receiver. AIR 
1965 Andh Pra 143. 

—O. 40, R. 1 and S. 92 — Appointment of receiver 
pending suit under S. 92 — Discretion of Court — 


-O. 40, R. 1 — Grant of inam land to person for 

expenses ot idol — Grant if absolute — Appointment 
of receiver-(Inam)—(Hindu Law—Religious endow¬ 
ment) — (Trust and Trustee) — (Deed — Construc¬ 
tion). See Grant. AIR 1956 Bom 628. 

-O. 40, R. 1 — Limitation Act (1908), Art. 144 — 

Appointment of receiver — Possession of party to suit 
thereafter is as custodian for Court and cannot be 
adverse to other parties to suit duriDg period of 
receivership. See Limitation Act (1908), Art. 144. AIR 
1960 Cal 533. 

-O. 40, B. 1 — Receivers—Appointment of Recei- 

vers by a competent Court cannot be colaterally 
challenged. See Civil P. C. (5 of 1908) S. 51. ILR 
(1960) 2 Cal 282 (DB). 

-O. 40, R. 1, Ss. 42, 51 and 39 (1) (b) and (c) — 

Companies Act (1913), S. 199 — Balance order on 
contributory—Enforcement—Appointment of receiver 

— Power to transfer case for execution — Exclusive 
jurisdiction of High Court — (Banking Companies 
Amendment Act (1950), Ss. 45H, 45 a, 45B). See 
Companies Act (1913), S. 199. AIR 1953 Cal 610. 

-O. 40, B. 1 and S. 51—Provident Funds Act 

(1925), S. 3 (2) — Judgment-debtor dying—Receiver, 
if caD be appointed of Provident :Fund amount. See 
Provident Funds Act (1925), S. 3 (2). AIR 1952 Cal 
349. 

-O. 40, R. 1 — Arbitration Act (1940), S. 41— 

Party to arbitration can move for appointment of 
receiver but such application must follow arbitration. 
See Arbitration Act (1940), S. 41. AIR 1955 Nl) C 
(Madh Bha) 3355. 

-O. 40, R. 1 — Scope of — Just and convenient — 

Meaning — Suit for recovery of money by simple 
creditor — No special equity _ Receiver cannot be 
appointed — (Gwalior Civil P. C. (Smt. 1966), S. 451) 

— (Words and Phrases — Just and convenient). AIR 
1953 Madh-Bha 85. 

-O. 40, R. 1 — Sale by Receiver — Nature of. 

A sale by Receiver who is an officer of Court under 
orders of a Court is no doubt not a sale in execution 
of a decree so as to attract all the incidents of an 
execution sale, but at the same time it is not to be 
regarded as a sale by private treaty in all its aspects. 
An examination of the case law both in England and 
in America shows that the view has been taken that 
when an offer made by the prospective purchaser to 
the Receiver, or to any other officer conducting the 
sale, has : been confirmed by the Court and the entire 
sale price had been deposited as per orders of Court, 
the sale deed, though executed later in point ot time 
will date back and take effect from the anterior date 
when the offer by the purchaser was accepted and 
the sale confirmed by the Court after payme?* tDe 
lull purchase price. ILR (1965) 1 Mad 750 (DB). 

-O. 40, R. 1 — Income Tax Act (1922), Ss. 10 (g 

(vi) and (vli), 12.B (1) and (2) Second Proviso - Sale 
of assets of partnership after stopping of business oy 
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Commissioner appointed by Court — Amount realised 
in excess of written down value — Liability of excess 
to Income-tax — Applicability of Ss. 10 (2) and 12-B. 
See Income Tax Act (1922), S. 10 (2) (vi) and (vii). 
AIR 1957 Mad 453. 

—0. 40, R. 1—T. P. Act (1882), S. 09-A-Receiver 
appointed under — Power to sell mortgaged property. 
See T. P. Act (1882), S. 69A. AIR 1956 Mad 424. 

-0.40, R. 1,S. 51(d); 0.21, JR. 11 (2) (j) (i v ); 

0. 43. R. 1 (S) — Appointment of receiver in execu¬ 
tion. See Civil P. C. (1908s S. 51 (d). AIR 1956 Mad 
163. 

— 0. 40, F. 1. S. 151,0, 39, R. 1 — Appointment 
of receiver instead of temporary injunction can be 
made only when there is request for this by defen¬ 
dant. See Civil P. C. (5 of 1908), S. 151. AIR 1955 
Mad 360. 

—0. 40, R. I; 0. 43, R. I, Cl. (S) — Tenancy Laws 
— Malabar Tenancy Act (14 of 1930), Ss. 50 and 13 
— Order appointing receiver in proceeding under 
S. 13 — Appealability. See Tenancy Laws — Malabar 
Tenancy Act (14 of 1930), S. 50. AIR 1951 Mad 
591 • 

—O. 40, B. 1; S. 151 — Succession Act (1925), 
S. 247 — Probate proceedings — Appointment of 
receiver during pendency. See Succession Act (1925), 
S. 247. AIR 1951 Mad 393. 

——0. 40, R. 1—Sale of holding in hands of receiver 
—Want of permission of appointing Court — Effect. 
See Berar Land Revenue Code (1928). AIR ,1951 Nag 
52. 

0. 40, R. 1 — Receiver’s possession and adverse 

^7? ss 4.°o*, See Limit ation Act, Art. 142, (1965) 31 
trill L T 361. 

j S. 115 — Jurisdiction — Irregularity 

and illegality in exercise of Jurisdiction — Suit for 
partition - Preliminary decree - Right of plaintiffs 
to ask lor possession of house by dispossessing co- 
snarer in occupation — First application refused — 
second similar application allowed without noticing 
previous order refusing same and without hearing 
co-sharer in occupation - Order held suffered from 
irregularity or illegality in exercise o! Jurisdiction — 

P r d non2v W c“"iL artitiOD ) “ ( c °-sharers). See Civil 
p C. (1908), S. 115. AIR 1957 Pat 715. 

—0. 40, Rr. 1, 3, 4 (b) and 0.43, R. 1 (s) and S. 47 

and dir u Ctl f«, receiver ' s Property to be attached 
and sold on his failure to pay amount due from him 

Cml P - c15 of 1908) ' s - 47 - 

77°; 40, P* . 1; °* 41 ' R * l > Ss * 100.101 and 107 - 
hp»2! 0n wbet ^ er there is completed agreement 

P to 7 ^S* 11011 of law or fact. See Civil 

/ ‘ L. (5 of 1908), S. 107. AIR 1951 Pat 299. 

Acm^m «' 1 i7 A o n l In K tratlon oi Evacuee Property 
tin* i* " j ~ Sala of evacuee property in execu- 

'IZZTW dec f e ® or appointment of receiver. See 

I x7. a mm 2 rl-^r Property Aot (1950 >- 

IndiP’ e 4 . 0, R * 1 and S. 51 (d) — Property in 
So*} of 81 ® 7 C T tS R° wer 10 Umit receivership to 

sWinfts? r n ri77 See Civ “ p - c - ,5 of l9o8) ' 

ed 1 an j Receiver appoint¬ 

ed “c t BSfenSS d | II Sfh1 eb Sf ~ Validity. See 
U(5 of 1908 )> & 5i (d)- AIR 1951 Punj 277. 

Tmv-Co 205 R * 1 ~ Summary Jurisdiction. AIR 1953 

“?• *0, ®r. 2,1 and 3 and O. 49, R. 1 fs) —. Ord«r 
ible S -?Gflni e S°rf reCBlver “Appeal is not maintain! 

araU 5 )im° 8) ‘ °*^ * *• AlR 1955 NUC 




148& 

-O. 40, Rr. 3, 1 (2) — “Any person” — Suit on- 

basis of simple mortgage — Appointment of receiver. 
See Civil P. C. (5 of 1908),-O. 40, R. 1. AIR 1952: 
Madh-Bha 136. 

—-O. 40, R. 3 — Order directing receiver’s property 
to be attached and sold on his failure to pay amount 
due from him — Second appeal. See Civil P. C. (5 of 
1908). S. 47. AIR 1951 Pat 451 (1). 

-O. 40, Rr. 3, 2 and 1 and O. 43, R. I (s) - Order 

refusing to remove receiver—Appeal is not maintain¬ 
able — (General Clauses ActJ(i897). S. 10). See Civil 
P. C. (5 of 1908), O. 40, R. 1. AIR 1955 N U C (Tray 
Co) 1907. 

-O. 40, Rr. 4, 1 and O. 43, R. 1 — Mortgage suit 

— Order preferring plaintiff to one of defendants as 
receiver — Order stating that he would be appointed 
receiver if security was furnished — Order is not 
appealable as the order is neither one appointing or 
refusing to appoint receiver. See Civil P. C. (1908), 
O. 40, R. 1. AIR I960 Ker 57. 

-O 40, Rr. 4,1 — Appointment of Receiver witb 

respect to subject matter of suit — Order not illegal 
although suit dismissed on ground that Court has no 
jurisdiction — Court can also compel Receiver to 
submit accounts. See Civil P. C. (1903), O. 40, R. 1* 
AIR 1963 Pat 122. 

R - 4 ” Appeal. See Civil P. C. (5 of 1908> 

O. 40, R. 1. AIR 1953 Pat 204. 

• — O. 41, R. 1—New plea—Plea depending upon 
further investigation of facts — Not allowed tor first 
time in appeal before High Court and Supreme Court 
Karpagathachi v. Nagarathioatbachari. (1906) 2 SC 
W R 378=(1965) 2 S C J 445=AIB 1965 S C 1752. 

• O- 41, R. 1 and S. 107—Appellate Court should 
not make out new case which was not pleaded by 
party. S. A. No. 151 of 1958, D/- 13-11-1958 (M. P.), 

SC , 1097 d ‘ SeeCiViI:P ' C ' {190fi) ’ S> 107 * AIB 1961 

, 4I > J; 1 — Supreme Court Rules (1950)* 
u. iy, k. 4 — New point raised in argument before 
Supreme Court — Entertainment of. See Supreme 
Court Rules (1950), 0.19, R. 4. AIR 1950 SC 105. 

O. 41, R. 1 — Variance between pleadings and 
proof-New point under S. 53A, T. P. Act not allow- 

Niir*A? vll J p ;5w (5 of 1908,1 °* 6 - R - 2 - AIR 1955 

NUC (Ajmer) 4787. 

“—■*0. 41, R. 1—Stamp on memorandum of appeal— 
Objection against order regarding costs — Court-fee 
not paid on memorandum of appeal-Point cannot bo 
allowed. AIR 1955 NUC (Ajmer) 1331. 

TTrS* Vf d R ;«Jb71? ow P ,ea * See Civil p. C. (190S>, 

S* 10Q* AIR 1954 Ajmer 57 (2). 

, R * } » 13, R. 3—Document intrinsically 

admissible-Objection to its admissibility on ground 
tnat it was not duly proved must be taken at earliest 
stage and not in appeal. See Civil P. C. (1908), O. 13* 
R. 3. IIR( 1965) 1 All 48S=AIR 1966 All 570. 

W* 1 * od S * 190-Question of fact—Ques¬ 
tion whether property was damaged: after decree for 
possession, is essentially one of fact. See Civil 
Procedure Code (5 of 1908), S. 100. A I R 1955 AH 

ITT?; 4 , 1 * R * 1 “ Ev T ideDc e Act (1872), Ss. 101 to 10& 

aw «na f « ss E?id “« 
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Letlers ^tent (All), Cl. 10. AIR 1955 
NUC (All) 2014. 

-O. 41, R. 1 — Power ot attorney — Post-card 
authorising pleader to present appeal stitched to 
blank paper bearing Court-tee stamps—Validity. See 
Civil Procedure Code (5 of 1908), O. 3, R. 4. AIR 
1951 All 451. 


•-O. 41 R. I-Limitation Act (1908), Art. 182 (2) 

—Appeal rejected for deficiency of couit-fee—Whe¬ 
ther there is appeal within meaning of Art. 182 (2). 
See Limitation Act (1908), Art. 182 (2). AIR.1951 All 
79 (FB). 


-O. 41, R. 1 (u) — Remand order under S. 151 — 

Order is not appealable. See Civil Procedure Code (5 
of 1908), S. 151. AIR 1955 NUC (Assam) 2791. 

— O. 41, R. 1 — Limitation Act (1908), S. 3-Ques¬ 
tion of limitation raised in pleadings and specific 
issue framed—Question not argued by the counsel — 
Appellate Court can determine such question — Re¬ 
mand held not necessary. See LimitationiAct (1908), 
S. 3. AIR 1953 Assam 30. 

-O. 41, R. 1—Appeal—New plea. See Constitution 

of India, Art. 226. AIR 1957 Cal 560. 

-O. 41, R. 1—“Any other Court” means any Court 

other than the Court which passed the decree under 
Cl. 12, Letters Patent and the Court or Courts which 
may hear appeals from that decree. See Decrees and 
Orders Validating Act (1936), S. 2. AIR 1955 NUC 
4Cal) 2939. 

— O. 41, R. 1 and S. 100—Exercise of discretion by 
lower Court. See Civil P. C. (1908), S. 100. AIR 1954 
Cal 238. 


-O. 41, R. 1 — Special defences — If objection is 

serious, it should be made by counter-affidavit — 
Otherwise finding that there were not laches will 
stand—Question held Dotone of consideration of delay 
but of treating appeal as being within time—Plea 
held failed. See Civil Procedure Code (5 of 1908), 
•O. 8, R. 2. AIR 1955 NUC (Him Pra) 1804. :• 

-0.41, R. 1 — Delegation of function by Com- 

mKsioner toothers. See Civil Procedure Code (5 of 
1908b O. 20, R. 16. AIR 1953 Him Pra 110. 


-O. 41, R. 1 and S. 100—New point of law or con¬ 
stitutional question. See Civil P. C. (1908), S. 100. 
AIR 1956 Hyd 120. 

-O. 41, B. 1; O. 9, R. 9; O. 17, Fr. 2, 3 - Suit ad¬ 
journed not at instance of plaintiff — Plaintiff absent 
on date of hearing—Court purporting to decide suit 
on merits — Appeal and application under O. 9, R. 9 
by plaintiff—Trial Court can decide application under 
O. 9, R. 9 after dismissal of appeal. AIR 1962 Ker 17 

_O. 41, Rr. land 2—New plea See Civil Proce¬ 
dure Code (5 of 1908), S. 90. AIR 1953 Kutch 42. 


-O. 41, R. 1—Suit on foreign judgment — Mistake 

in judgment. See Civil P. C. (1908), S. 13. AIR 1957 
MadhB 74. 


_O. 41, R. 1 and S. 51-Stay of execution of decree 

— Appointment of receiver for preserving interest of 
decree-holder can be ordered even after decree. AIR 
1955 NUC (Madh Bha) 3718. 

_O. 41 R. 1 and S. 96—Suit resisted on grounds 

of sufficiency of court-fee and-bar of limitation— 
Trial Court without adjudicating first the question of 
court-fee deciding that suit was time-barred—Appeal 
dismissed — In second appeal objection raised that 
court-fee paid in second appeal was insufficient— 
Held that in view of the basis of valuation put by 
plaintiff which question was left unadjudicated by 
trial Court, no objection could be taken to the Jcourt- 
fee paid in second appeal. See Civil Procedure Code 
(5 of 1908), S. 96. AIR 1955 NUC (Madh Bha) 3095. 

-O. 41, R. 1 — Trusts Act (1882), Ss. 90-and 94- 

Suit for partition of Hindu joint family business — 


Defendant appointed receiver of business pendente 
lite—Defendant purporting to convert family business 
into personal business without leave of Court-Later 
on business purchased by defendant in his own right 
—Right of coparceners to obtain accounting could be 
founded on S. 90 and S. 94 might also apply-De- 
fendant was accountable upto date of his purchase. 
See Trusts Act (1882), S. 90. AIR 1964 Mad 205. 

—O. 41, R. 1-Suits Valuation Act (1887), S. 11 - 
Objection as to jurisdiction — Over-valuation alleged 
in appeal—Objection not tenable. See Suits Valuation 
Act (1887), S. 11. AIR I960 Mad 298. 

—9.\ 4 J’ * anc * O. 21, R. 92—Sale in execution— 
A s bid fioal — Thereafter T offering higher price — 
Court asking T to deposit price amount in Court — 
Deposit by — Sale confirmed in favour of A without 
notice to T—Effect — Review of confirmation order. 
See Civil P. C. (1908), O. 21. R. 92. AIR 1958 
Mad 396. 

O. 41, R. 1—Objection to authority of agent. See 
Civil Procedure Code (5 of 1908), O. 3, R. 2. AIR 
1953 Mys 89. 

-O. 41, R. 1 - Specific Relief Act (1877), S. 42 - 

Further relief available but not asked — Right of 
defendant to call upon appellate Court to dismiss 
suit on that ground. See Specific Relief Act (1877), 
S. 42. AIR 1950 Nag 95. 

-O. 41, Rr. 1, 2 - In maintenance suit defendants 

contending that family was not joint—In appeal by 
them defendants compelled by appellate Court to 
accept position that they were joint—They are entit¬ 
led to contend for whatever flows from that position. 
AIR 1951 Nag 133. 

— 0.41, R. 1; 0.21, B. 11, and S. 48 — Decree 
obtained in 1929 — Execution application in 1941 — 
In 1959 decree-holder filing petition praying for 
attachment of compensation money payable to judg¬ 
ment-debtor under Orissa Estates Abolition Act — 
Petition held was fresh and barred by S. 48. See Civil 
P. C. (1908), S. 48. AIR 1964 Orissa 182. 


—O. 41. B. 1 and S. 96 — New plea — Contention 
that all the joint family properties had not been 
brought into hotchpot and the alienees had not been 
made parties to the suit and the suit for partition 
must fail—No issue raised on the point and point not 
agitated before the trial Court — Appellate Court 
will not allow contention to be raised for the first 
time at the appellate stage. See Civil P. C. (1908), 
S. 96. AIR 1963 Orissa 45. 

-O. 41, R. 1—Debts incurred by receiver in course 

of business —Court receiver in partition suit execut¬ 
ing promissory note — No specific charge created on 
properties in suit—Suit on promissory note — Form of 
decree to be passed.AIR 1957 Orissa 32. 


—O. 41, R. 1 — Interference with finding of fact. 
See Civil P. C. (1908), S. 100. AIR 1954 Orissa 40. 
—O. 41, R. 1 — Suit for partition — Plea of self* 
acquisition rejected by trial Court — Plea not pressed 
again in first appeal — It is not open to be raised in 
second appeal. See Civil P* C. (1908), Ss. 100.101. 
AIR 1964 Pat 66. 

-O. 41, R. 1—Evidence Act (1872), S. 05 —Objec¬ 
tion about admissibility of secondary evidence—Stage 
for. See Evidence Act (1872), S. 65. AIR 1904 


it 45. 

-O. 41, R. 1 and Ss. 21, 90-Plea that Court had 
> jurisdiction taken up in written statement ana 
ue raised but issue]given up before hearing—Defen- 
tnt-appellant cannot raise thelplea in appeal in.view 
S. 21, See Civil P. C. (1908),iS. 90. AIR 1903 Pat 


-O. 41, R. 1 — Income-tax Act (1922), S. 33 (3) -* 
ilure by assessee to sign memorandum of appeal 
is irregularity that can be cured and not iliegaury* 
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See Income-tax Act (1922), S. 33 (3). A I R 1900 Pat 
270. 

—0. 41, R. 1 and O. 44, R. 1 — Application pray¬ 
ing leave to appeal in 'forma pauperis’ — Memoran¬ 
dum must be accompanied by copies of Judgment 
and decree. See Civil P. C. {5 of 1908), O. 44, R. 1. 
AIR 1955 Pat 301. 

•—0.41, Rr. 1 and 2 and Ss. 100-101 — New 
plea — Plpa involving questions of fact — Plea not 
also specified in grounds of appeal — Plea cannot be 
allowed. See Civil P. C (1908), Ss. 100-101.1965Cur 
L ] 598=AIR 1966 Punf 36 (FB). 

—O. 41, R.-l and S. 107 — Mixed question of fact 
and law — Question whether or not a mortgage is 
usufructuary mortgage is a mtxed question of fact 
and law — Not to be allowed in appeal unless neces¬ 
sary facts are admitted or established by evidence. 
See Civil P. C. (1908), S. 107. AIR 1961 Punj 477. 

—O. 41, R. 1—Arbitration Act (1940), S. 29—Power 
of appellate Court to award future interest — Discre¬ 
tion— Claim for future interest not allowed for first 
time in appeal. See Arbitration Act (1940), S. 29. AIR 
1960 Punj 023. 

-0.41, R. 1 - Limitation Act (1908), S. 12 (?) — 

Order awarding compensation under Workmen’s 
Compensation Act — Appeal — Time required for ob¬ 
taining copy of fioal order can be excluded. See Limi¬ 
tation Act (1908),S. 12 (2). AIR 1955 Punj 150. 

-^-O. 41, Rr. 1 and 31—Question of custom—Ques¬ 
tion if not raised in pleadings cannot be considered in 
appeal. AIR 1955 NUC (Punj) 4022. 

•—O. 41, R. 1 — Power to present appeal — Power 
giviDg power to do “Peravi”, authorises counsel to 
present appeal after signing memo of appeal on behalf 

1955 NUC^(Rai)'l643. C ' * °' °* 3 ' R - 2 ' A,R 

7*0. 41, R. 1 — Objections raised in memorandum 
of appeal or revision — Objections not pressed at time 
of hearing arguments - Presumption. See Civil P. C. 
<5 of 1908), S. 115. AIR 1953 Raj 155. 

—O. 41, R. 1 — Order under 0. 38, R. 5 — Appeal- 
See Civil P. C. (5 of 1908), O. 38, R. 6. AIR 1952 Sau 
125* 

■ — 0 41, R. 1; O. 44, :R. 1; O. 33, R 2, S. 149 - 
Order rejecting application for leave to appeal as 
pauper — Memorandum of appeal is not rejected - 
Court should direct applicant to pay court-fees on 
memo of appeal within time fixed—Memo to be num¬ 
bered and registered on payment of court-fee — For 
limitation, appeal will be deemed to have been filed 
on date of presentation of application-Unless memo 
Is registered and numbered, there can be no aDneal 
within Art. 182 (2) — Rejection of appeal after regis- 
tration for non-payment of court-fee or on ground 
of limitation — It cannot be said that there was no 
appeal — Appeal wrongly admitted is still an appeal 
for purposes of Art. 182 (2) - Court-fee not paid 
within time — Application for extension of time 
rejected -- This is not rejecting appeal since there is 
no appeal to be rejected — Limitation for execution in 
such case is governed * by Art. 182 (1) and not 
Art. 182 (2). See Civil P. C. (5 of 1908)/ O 44 R 
AIR 1955 Tray Co 209 (FB). ’ % L 

iT~A 0, 4 n am ! S ; 107 r Appreciation of evidence 
by Appellate Court-Interference with finding of fact 

— Opinion of Trial Court on pure question of fact is 
of importance. See Civil P. C. (5 of 1908) s in? 
AIR 1955 NUC (Trav-Co) 1453. U S ‘ 107 ’ 

—O 41, R. 1 and S. 11-One second appeal against 
several appeals against one decree. See CivlIP r 
(1908), S. 100, AIR 1954 Trav-Co 28. V “ P * C * 

?*» T< ? ,°l a,ni benefit under Act Dartv 
must plead and establish that he is agriculturist £ 
defined In Act—Such plea cannot be set up in appeal. 


See Debt Laws — Travancore Agriculturists’ Relief 
Act (3 of 1112). AIR 1951 Trav-Co 39. 

— 0.41, R 1 — Appeal from appellate decree — 
Failure to file copies of Judgment and decree—Eflect. 
See High Court Rules and Orders—(Tripura) Rules of 
the Judicial Commissioner’s Court, R. 7 (2). AIR 1956 
Tripura 6. 

# —O. 41, R. 2 — New plea — Pure question of law 
not depending on facts — If can be allowed for first 
time in grounds of appeal or even as an additional 
ground at later stage — Discretion of appellate Court 
—Interference by superior Court. Cbittoori Subbanna 
v. Kudappa Subbanna, (1905) 1 S C A 847= (1965) 
2 S C W R 202 = A I R 1965 SC J325. 

■ -O. 41, R 2—New case in appeal — Question as 

to true nature of grant. See Civil P. C. (1908), 0.41, 

R. 1. AIR 1959 SC 24. 

O. 41, R. 2 — New plea — Plea that attestation of 
will was not duly proved not raised in grounds of 
appeal — Plea not raised before lower Court even in 
arguments — Plea cannot be allowed to be raised in 
appeal. 1LR (1965) 1 All 483=A1R 1906 All 570. 

““O. 41, R. 2 — Suit on contract by Government — 
Question ot ratification of agreements not stated in 
notice under S. 80—Government’s right to raise ques¬ 
tion for first time at stage of hearing of appeal. See 
Civil P. C. (1908), S. 80. AIR 1960 All 420. 

-O 41, R. 2 and S. 107— Appreciation of evidence 

— Powers of appellate Court. See Civil P. C. (1908), 

S. 107. AIR 1959 All 264. 

—O. 41, R 2-Registration Act (1908), S. 17—Secu¬ 
rity bond in favour of Court—Bond under O. 41, R. 6, 
Civil P. C. See Registration Act (1908), S. 17. A 1 R 
1958 All 820a 

”“0. 41, R. 2 — New point — Point neither raised 
before trial Court nor raised in grounds of aopeal 
cannot be allowed to be raised for first time in appeal. 
AIR 1951 Cal 394. 

-O. 41, R. 2 — New plea—Suit for possession and 

rent — Plea regarding sufficiency of notice cannot be 
raised for first time in appeal — (Transfer of Property 
Act (1S82), S. 116). See Civil P. C. (5 of 1908), O. 41, 
R. 1. AIR 1955 Him Pra 44. 

■ — -O. 41, Rr. 2, 7; O. 8. R. 9 and S. 107 - Vari¬ 
ance between pleadings and proof — Plaintiff claim¬ 
ing title to property on basis of sale — Alternative 
case in appeal that he was in possession of property 
0£d bad valuable rights under S. 53A, T. P. Act, 

i j” foundalion alleged for such case in 
pleadings—Court declined to investigate the question. 
See Civil P. C. (1908), O. 0, R. 2. (1965) 2 Ker L R 
315 = 1965 Ker L T 1208 = 1965 Ker L J 1085 = 
AIR 1966 Ker 96 (FB). 

-O. 41, R. 2 — Competency of appeal — Objection 

can be raised for the first time:in second appeal. See 
Civil P. C. (5 of 1908), S. 96. AIrt 1953 Kutch 28. 

-O. 41, Rr. 2 and 22 — New plea — Respondent 

may support decree without filing cross objections. 
AIR 1955 NUC (Madh Bha) 5033. 

"—O* 41. R. 2 — Two cross-appeals tried together — 

Appeal from decision in one only, is not barred. See 

g* 1 p - c - (5 of 1908), S. 11. AIR 1955 NUC (Madh 
t>na) 40. 

—O. 41, R.2 — Limitation Act (1908), S. 3-Dutv 
of appellate Court — Suit on face of it appearing as 
time barred — Point of limitation not raised before, 
or considered by, lower Courts — Appellate Court 
not precluded from considering the point — Provi- 

tnll °i» S ' O 3 * ar0 4 ma o d u, 0ry *7 Provisl on$ contained 
in Ss. 4 to 25 not available — Suit must be dismissed 

See Limitation Act (1908), S. 3. AIR 1965 Madh 

■—0.41, R. 2 — New plea — Grounds not taken 
before single Judge cannot be taken. See Letter? 
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latent (Vfadhya Pradesh), Cl. 10. 1960 Jab L J 133= 
1960 M P L J 382. 

41 v R - 2 — Specific R e ,ief Act (1877), Ss. 14, 
15, Id - Applicability-Part left unperformed form- 
ing considerable portion of whole — Section applic- 
able is S. 15 aod not S. 14 — Claim to part which 
cannot be performed, at stage of appeal, can be relin- 
quished at s^ge of appeal. See Specific Relief Act 
(18,7), S. 14. AIR 1963 Mad 106. 

-—-O. 41, R. 2 — New plea in ground of appeal, not 
allowed. See Civil P. C. (1908), O. 41,R. 1. AIR 1957 
Mad 470. 

-O. 41, R. 2 — Omission to plead material fact — 

Effect — Trial Court allowing evidence on such 
poiDt and considering it — Absence of ground in 
memorandum — Appellate can declare such evidence 
inadmissible. See Civil P. C. (5 of 1908', O. 6, R. 2. 
AIR 1952 Nag 60. 

-O. 41, R. 2 — In maintenance suit defendants 

contending that family was not joint — In appeal by 
them defendants compelled by appellate Court to 
accept position that they were joint — They are en¬ 
titled to contend for whatever flows from that position. 
See Civil P. C. (5 oi 1908), O. 41, R. 1. AIR 1951 Nag 
133. 

-O. 41, R. 2 —New point — Question of abate¬ 
ment of suit as widow was not brought on record 
aloDg with minor son of deceased plaintiff — Ques¬ 
tion not raised in lower Court or in memorandum of 
appeal although defendant was aware of presence of 
widow — Question being mixed question of law and 
fact defendant will be estopped from raising it in 
appeal. See Civil P. C. (5 of 1808), O. 41, R. 1. AIR 
1965 Pat 300. 

-O. 41, R. 2 —Arbitration Act (1940), Ss. 39(1), 

34 — Appeal against order setting aside award — 
Objection to arbitration agreement on the basis that 
contract containing same did not comply with require¬ 
ments of S. 175 (3), Government of India Act cannot 
be raised for first time at time of argument when 
claimant had no opportunity to adduce evidence 
upon question. See Arbitration Act (1940,, S. 39 (1). 
AIR 1955 Punj 240. 

-O. 41. R. 2 — New plea not taken even in memo¬ 
randum of appeal, cannot be allowed. See Civil P. C. 
(5 of 180S), O. 41, R. 1. AIR 1955 NIC (Punj) 
49S8. 


— O. 41, R. 3 — Limitation Act (1908), Art. 182(2) 

— Appeal admitted — Dismissal for non-payment of 
dehcit court-fee —Limitation starts from such cate 
See Limitation Act (1908), Art. 1S2 (2). AIR 1952 
Trav Co 493. 


—-O. 41, R. 4 — Joint decree against defendants for 
possession — Appeal by them — Death of one of them 

— Legal representative not brought on record — 
\\ hole appeal abates. See Civil P. C. (5 of 1908), 
O. 22, R. 3. AIR 1955 NUC ( All) 2763. 

— O. 41, R. 4 — Appeal proceeding on common 
ground — Death of one of appellants — Appeal does 
not abate — Remaining appellant can get reversal of 
decree. See Civil P. C. (5 of 190S), O. 22, R. 3. AIR 
1955 NUC (All) 1692. 

®-O. 41, R. 4 — Appeals by defendants on com¬ 

mon ground — Appeal by one of them abating — 
Effect on other appeals. See Civil P. C. (5 of 1908), 
O. 22, R. 3. AIR 1953 All 565 (FB). 


-O. 41, Rr. 4 and 20 — Parties — One of appei- 

lants Dot joined in first appeal — Second appeal held 
was maintainable. AIR 1958 Andh Pra 494. 


-O. 41, Rr. 4, 5 — Application for stay by respon¬ 
dent. AIR 1956 Andhra 64. 

-O 41 R 4—Order 41, R. 4, does not control 0.22, 

Rr. 3 and 11 — Whether survivor can appeal alone 
depends upon whether rights are severable, whether 
executable decree can be passed in appeal without 
disturbing rights accrued under lower Court’s decree 
— Suit for maintenance against deceased husband's 
brothers on ground that they were joint when her 
husband died—Defendants contending that property 
was not ancestral — Decree in favour of plaintiff — 
Defendant appealing — One of them dying during 
pendency of appeal — Held appeal abated as a whole 
unless surviving defendants accepted position that 
family was joint. See Civil P. C. (5 of 1S08), O. 22, 
R. 11, AIR 1951 Nag 133. 

-O. 41, R. 4 — Compromise decree, in suit to set 

aside adoption, recognising adoption — Adoptive 
mother and son agreeing to transfer certain items of 
property — Plaintiff’s execution of decree allowed to 
proceed after dismissal of objection — Appeal against 
dismissal of objection by natural father, one of 
defendants on his own behalf and minor. See Civil 
P. C. (5 of 1908), O. 32, R. 3 (5). AIR 1953 Orissa 
343. 


-O. 41, R. 2 — Plaintiff raising plea of alternative 

case neither in trial Court nor in grounds of appeal 
— He is not strictly entitled to urge it for first time 
in appeal. (The appellate Court, however, considered 
the alternative case\ See Civil P. C. (5 of 1908), 
O. 41, R. 1. 1965 Raj L W 173 = IIR (1965) 15 Raj 
478 = AIR 1966 Raj 14. 

—O. 41, R. 2 — Second appeal — Appeal confined 
to one part — Effect. AIR 1954 Raj 58. 

-O. 41, R. 2 —Plantiff’s right to get past and 

future mesne profits not challenged before lower ap¬ 
pellate Court — Even in memorandum of second 
appeal plaintiff’s right to get mesne profits not ques¬ 
tioned — Held, it was not open to appellant at stage 
of argument to disclaim altogether his liability for 
mesne profits. See Civil P. C. (5 of ISOS), S. 100. AIR 
1953 TravCo 360. 

-O. 41, R. 3 — Hindu Marriage Act (1955),. Ss. 9, 

23 ( 1 ) (j) — Hindu wile filing suit for restitution of 
conjugal rights instead ol application — Decision in 
suit is not nullity — Objection to form of proceeding 
when not raised in trial Court cannot be raised in 
appeal as also plea of undue delay. See Hindu Mar¬ 
riage Act (1955), S. 9. AIR 1964 Mad 237. 

-O. 41, R 3 — Exercise to discretion if binding on 

appeal. See Limitation Act (1908), S. 5. AIR 19o3 
Mys 137. 


-O. 41, R. 4 — Appeal as to part only of decree — 

Money decree against mother and son — Both taking 
common plea of absence of consideration — Appeal 
by son —Appellate Court holding plea established — 
It can dismiss entire suit — Fact that all grounds 
adopted by defendants were not common did not 
matTer. See Civil P. C, (5 of 1908), O. 41, R. 33. AIR 
1955 NUC (Pat) 1310. 

-O. 41, R. 4. — Partition suit — Necessary parties 

— Non-joinder — Addition of parties — Hindu Law 
—Partition. See Civil P. C. (5 of 1908), O. 2, R. 2. 
AIR 1951 Pepsu 68. 

-O. 41, R. 5—Stay order by higher Court — Effect 

—Transfer of case from Nyaya Panchayat under 
S. 85, U. P. Panchayat Raj Act — Effect - Order of 
transfer of case and order to stay proceedings Dis¬ 
tinction — Stay order when takes effect. See 
chayats—U. P. Panohayat Raj Act (26 ol 194 1 ), S. on. 
AIR 1963 All 588. 

— O. 41, R. 5 - Effect of stay order - E«c“tioD 
petition dismissed after receipt of stay order — 

on limitation for fresh application for execution. AJ 
1958 Andh-Pra 722. 

-O. 41, R. 5 — Plaintiffs obtaining decree and in 

execution obtaining possession by dispossessing - 
lendants — Decree reversed in appeal — plain [L 
filing second appeal and asking for stay of execo 
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of decree of first appellate Court— Stay would nega¬ 
tive defendants' right to restitution and will not be 
granted. See Civil P. C. (190S), S. 144. AIR 1959 
Bom 490. 

-0. 41. R. 5 — Stay of proceedings — Powers of 

appellate Court and Registrar—High Court Rules— 
(Bombay! Appellate Side Rules (1930), R. 11 (n). AIR 
1951 Bom 288. 

— 0.41, R. 5 — Stay of execution on deposit of 
gold as security — Loss .of gold — Executing Court 
should make proper inquiries and should take steps 
to recover gold from proper authorities — Matter of 
execution should be decided thereafter. AIR 1955 
NUC (Hyd) 905. 

—0. 41, R. 5 (3) — Security for setting aside 
ex parte decree—Surety bond need not be registered. 
See Provincial Small Cause Courts Act (1887), S. 17. 
Proviso. AIR 1961 Madh-Pra 2. 


-0. 41, R 5 — Security to be furnished within 

time prescribed — Tender of security within time is 
sufficient compliance. AIR 1952 Mad 601. 

-0 41, R. 5—Notice determining lease on obtain¬ 
ing previous permission of Rent Controller — Effect 
of filing appeal against Controller’s orders. See 
Houses and Rents — C. P. and Berar House Rent 
Control Order (1947), Cl. 21. AIR 1951 Nag 203. 

-0. 41, R. 5—Appeal by one of defendants against 

preliminary decree in a redemption suit — Applica¬ 
tion by him for stay of proceedings for final decree. 
See Civil P. C. (5 of 1908), 0. 34, Rr. 7, 8. AIR 1951 
Punj 203. 


—0. 41, R; 11-U. P. Tenancy Act (1939), Sch. II, 
List II, Serial ;No. 13 — ‘Party’ — Meaning of. See 
Tenancy Laws — U. P. Tenancy Act (17 of 1939), 
Sch. II, List II, Serial No. 13. AIR 1953 All 608. 

—0 41, R. 11—Limitation Act (1908), Art. 182 (2) 
j— Order under 0. 41, R. 11, Civil P. C., gives a new 
starting point for limitation. See Limitation Act 
(1908), Art. 182 (2). AIR 1953 All 590. 

——O. 41, R. II — Letters Patent (Nag), Cl. 10 — 
J ud 8ment - Order dismissing appeal under O. 41, 

V'ri c * See Lett0rs Patent (Nagpur), Cl. 10. 
AIR 1956 Nag 211. 

~—O. 41, R. 11 — Appeal — Dismissal of — Decree 
of lower Court merges into that: of the appellate 
Court. AIR 1955 Pepsu 91 (96). 

11 — Appeal hom appellate decree — 
failure to file copies of Judgment and decree—Effect. 
See High Court Rules and Orders — (Tripura) Rules 
Judicial Commissioner’s Court, R. 7 (2). AIR 
1950 1 rlpura 6. 

. 9, 41, R. 11 (2) — Order refecting memorandum 
°t appeal for non-payment of court-lee-Order is 
nothing but order of dismissal for default and does 
not amount to decree. See Civil P. C. (5 of 1908) 
S. 2 (2). AIR 1955 Vindh-Pra 46. U 

-O. 41, R. 14—Deciding appeal without notice to 

oppo S ite party is against ruies of natural justice. See 
Motor Vehicles Act (1939), S. 64. AIR 1958 Ajmer 4L 

-O. 41, R. 14-Appeal-Notice-Notice served on 

respondent on address on record - No other address 
was supplied by respondent to Court — Service of 
another notice on respondent of actual date, on 
same address—Notice received back with remark that 
respondent was not available—Held, there was suffi 

°‘ e “ t , se , r X' c J J of:noti « '» respondent of hS of 
appeal.l 965 Pun LR (Sup) 117. Dg or 

-——0.41, R. 14 — Duty of advocates to see can™ 
lists — Fresh notice of hearing—Necessity See 
Court Rules and Orders — Raiasthan , 

Rules (1852). R. 72.1957H.j L W275 ® h CoUIt 

O m. MM f|| L "*totRm Act 


—O. 4l, R. 19—Appeal fixed for final hearing— No 
knowledge of date to parties or their counsel — Dis¬ 
missal of appeal — Application for restoration filed 
more than 30 days after dismissal can be allowed in 
exercise of inherent jurisdiction. See Limitation Act 
(1908), Art. 168. ATR 1962 All 622. 

-O. 41, R. 19-Criminal P. C. (1898), $. 470B — 

Powers of appellate Court— Proceeding under S. 470 
arising out of Civil suit — Order directing complaint 
— Appeal under S. 470B — Nature of procedure ap¬ 
plicable — Dismissal for default — Restoration. See 
Criminal P. C. (1898), S. 476B. AIR 1956 AH 155. 

—O. 41. R. 19— Limitatson Act (1908), Art. 108- 
Dismissal ; of appeal for default — Application for 
restoration contending that applicant was not aware 
of posting of appeal — Court finding that dismissal of 
appeal was erroneous as applicant was not awrre of 
posting of appeal but dismissing application as barred 
by time holding that applicant had knowledge of 
dismissal of appeal - Held, Court was not justified in 
invoking principles of O. 41, R. 19 or Art. 168 while 
dismissing application — Court should have allowed 
application under S. 151— Its not doing so constitut¬ 
ed error of law apparent on face of record and could 
be corrected in writ proceedings. AIR 1949 All 30, 
Rel. on. See Civil P. C. (1908), S. 151. ILR (1963) 
Andh Pra 1022. 

-O. 41, R. 19 — Evidence Act (1872), S. 115 — 

Appeal restored on payment of costs — Costs de¬ 
posited and withdrawn by plaintiff — Plaintiff cannot 
challenge order of restoration. See Evidence Act 
(1872), S. 115. ATR 1959 Cal 19. 


—0.41, R. 19 — Appeal dismissed in default — 
Restoration of. See Civil P. C. (1908), O. 41, R. 15-A 
(M. P.>. AIR 1958 Madh-Pra 257. 

—O. 41, R. 19 (i) (Mad) — Revision petition dis¬ 
missed for default — Power of High Court to restore 
See Civil P. C. (1908), S. 115. ATR 1959 Mad 183. 

——O. 41, R. 19— Limitation Act (1908), S. 5 — Ap¬ 
plicability — Application under O. 41, R. 19 in pro¬ 
ceedings under Rajasthan Tenancy Act — Section 
whether applies. See Limitation Act (1908), S. 5. AIR 
1959 Raj 290. 


-O. 41, R. 20-Scope of. ATR 1952 Nag 181. 

“O. 41, R. 20—Joint decree—Execution — Appeal 
-Necessary parties indicated. See Civil P. C. (5 of 
1908), O. 21, R. 15. AIR 1955 Rai 197. 

——O. 41, R. 2l — Allahabad High Court Rules 
Chapter VIII, R 5 -Scope—Application for rehearing 
appeal refused—Appeal—Decision by single Judge- 
Appeal against - Maintainability. See High Court- 
Rules and Orders — (Allahabad) High Court Rules, 
Chapter VIII, R. 5. AIR 1957 All 261 . 

E *P ar te order passed on revision 
petition—High Court has inherent power to set aside 

L J99°7 r . der * Se8 CivU P ' C> S * 115 ‘ 1963 hh 

® 22 — Held, that the respondent was 

entitled to canvass the correctness of a finding against 
him in order to support the decree that has been 
passed against the appellant. Virdhachalam Pillai v. 

ft TriChUt ' ll964) 3 SCR 

Z C Z^^l proceeds 

lwTS^fr t dorinte i Ktof appellant is inter¬ 
mixed with that of respondent. AIR 1955 Ajmer 19 . 

—O. 41, R. 22 — Letters Patent appeal from judg¬ 
ment in second appeal — Respondent not entitled to 

»n^H?i Dg R ? k d ngS of Appellate Court in second 

he c ? a su PP°rt judgment on any ground 
other than grounds covered by judgment itself 

Appeal Letters Patent Appeal from judgment in 
second appeal. AIR 1960 Assam 183. m1 ia 
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-O. 41, R. 22—Powers of Appellate Court—Power 

to adjudicate on points not canvassed before trial 
Court — Ctn be exercised in cases which are clear 
and free from doubt — Ground to the effect that 
defendant had admitted plaintiff’s claim not raised 
in trial Court — Appellate Court refused to maintain 
trial Court’s decree on such ground. See Civil P. C. 
(1908), 0.41, R. 24. AIR 1965 Cal 369. 

-O. 41, R 22 — Writ of certiorari—Error on face 

of record — What is — Appeal against an order — 
Justification on grounds decided against party not 
allowed — Statement of wrong law — Effect. See 
Constitution of India, Art. 226. AIR 1958 Madh Pra 
221 . 

-0. 41. R 22 — Madras City Municipal Act (4 of 

1919), Sch. IV—Taxation Rule, R. 15 (a) (i)—“Within 
10 days" — Meaning —Notice before communication 
of decision of Committee — Validity. See Munici¬ 
palities — Madras City Municipal Act (4 of 1919), 
Sch. IV, AIR 1951 Mad 765. 

-O. 41, R. 22 - Limitation Act (1908), S. 4 - 

Applies to cross-objections filed under O. 41, R. 22, 
Civil P. C.—Respondent can also invoke S. 10, General 
Clauses Act — Cross objection filed on first day after 
vacation, during which limitation expired is within 
time. See Limitation Act (1908), S. 4. AIR 1955 Nag 
300. 

-O. 41, R. 22—'Support the decree’ — Meaning — 

Respondent may support lower Court’s decision but 
cannot get rights decided against him adjudicated in 
absence of cross-objection. AIR 1952 Nag 60. 

—O. 41, R. 22 — Death of appellant —rAbatement 
of whole appeal — Tests indicated —:HeId on facts 
that the Court could not act according to O. 41, R. 4 
—Even if decree appealed from proceeded on grounds 
common to all plaintiffs or all defendants, in case of 
one or more appellants dying, the matter had to be 
governed by O. 22, R. 11 — Cross, objection held also 
abated for failure to substitute widow. See Civil P. C. 
(5 of 1908), O. 22, R. 3. AIR 1955 Pat 155. 

_0.41, R. 22—Cross-objection against co-respon¬ 
dent. AIR 1951 Pat 539. 

_O 41, Rr. 23, 25 — Question about validity of 

notice' under S. 100, T. P. Act - Remand should be 
only on this question—Remand of whole suit held im¬ 
proper. AIR 1955 NUC (Ajmer) 4734. 

_O. 41, R. 23 — Special appeal — If single Judge 

had jurisdiction to remand case appellate Bench 
would also have that power. See High Court Rules 
and Orders-AUahabad Rules of Court (1952), Chap 
VIII, R. 5. 1964 All L J 1050 = 1964 All W R (HC) 

625. 

_0.41, R. 23 — Composite order of remand by 

High Court giving findings on certain matters and 
remanding suit on others - Matters decided cannot 
be reagltated nor can correctness of directions in the 
order of remand be challenged. AIR 1965 Andh Pra 

474. 

-O. 41, R. 23 - Industrial disputes Amendment 

and Miscellaneous Provisions Act (1950 ),, b ._ 33 
Effect of coming into force of S. 33 on 1st S^tember 
1950—Proceeding pending before Appellate Tribunal 
— Appeal already decided — Application under Art. 
227 oendiDg and decided after 1st September 19o6 
Appeal, if can be remanded to Appellate Tribunal 
Whether powers of High Court curtailed. See Indus¬ 
trial Disputes (Amendment and Miscellaneous Provi¬ 
sions) Act (1950), S. 33. AIR 1957 Bom 142. 

_O 41 r 23 -Suit for recovery of rates and taxes 

in respect of sub-divided premises - Suit remanded 
—No unequivocal direction to Munsif not to dismiss 
suit as framed - No similar direction to pass decree 
against one of sub-divided premises or to pass sepa¬ 
rate decree - Munsif held was not prevented from 


dismissing suit on ground of misjoinder. AIR 1952 
Cal 222. 

——O. 41, R. 23 — Order of Federal Court directing 
suit to be heard on merits — Plea based on admitted 
fact at re-hearing, though not raised before Federal 
Court, is not barred. AIR 1951 Cal 310. 

-.0. 41, R. 23 — Punjab Pre-emption Act (1 of 

1913), S. 22 as applied to Himachal Pradesh — 
Deposit under — Demand after settlement of issues— 
Plaint rejected on failure to deposit — Order held 
not disposal on preliminary point—Remand—Second 
appeal held not maintainable — Matter held could be 
dealt with under revisional powers—Successor Judge 
held could not demand deposit under S. 22 (1) after 
settlement of issues — Previous proceedings should 
be got quashed — Maintainability. See Punjab Pre¬ 
emption Act (I of 1913), S. 22. AIR 1955 NUC (Him 
Pra) 2344. 

-O. 41, R. 23 — Court-fees Act (1870), S. 13 — 

Remand under inherent powers — Refund of court- 
fees. See Court-fees Act Act (1870), S. 13. AIR 1953 
J & KJ24. 

-O. 41, R. 23 — Remand under inherent power— 

No appeal lies. See Civil Procedure Code (5 of 1908), 
S. 151. AIR 1953 Madh Bha 16. 

-O. 41, R 23 — Powers of appellate Court — 

Respondent can support decision under appeal on 
ground decided against him by Tribunal — O. 41, 
R. 23 is attracted — This does not amount to fresh 
challenge. See Representation of the People Act 
(1951), S. 110A (2). AIR 1961 Madh Pra 127. 

-O. 41, R. 23 and Ss. 115,151 — Decree for pos¬ 
session — Reversal in appeal and suit remanded for 
determining value of suit for court-fee and jurisdic¬ 
tion — Remand is one under S. 151 and not O. 41, 
R. 23 — No appeal but revision lies. See Civil P. C. 
(1908), 2 (2). AIR 1959 Madh Pra 384 

-0.41, R. 23; 0.43. R. 1 (u) and S. 105(2)- 

Appeal against remand order — Remand carried out 
Effect on right of appeal and pending appeal. AIR 
1951 Mad 218. 

_O. 41, R. 23— Matters decided by order of 

remand—Finality of-Motor Vehicles Act (1939). 

The direction given by an appellate Court or 
Tribunal may or may not be correct. But, it is not 
open to the lower Court or Tribunal to question its 
correctness or legality. It’s duty is clear and simple 
to implicitly carry out the direction, as long as the 
same is not set aside in any appropnate proceeding. 
(1964) 2 Mys L J 373 = (1965) 1 Law Rep 219 

n 41, R. 23—Possibility of inadmissible material 
having affected finding - Suit should be remanded. 
See Evidence Act (1872), S. 167. AIR 1961 Mys 160. 

_O. 41, R- 23—Berar Land Revenue Code (1928), 

c 112 f21— ADPlicability—Suit for pre-emption, See 
Berar Land Revenue Code (1928), S. 112(2). AIR 

» R. 23 — Constitution of India, Art. 220 — 
Nature and scope of jurisdiction of High Court it 
cannot convert itself into Court °f appeal- Subse- 
quent events-Power to Jake notice - See Constitu¬ 
tion of India, Art. 220. AIR 1957 Pat 725. 

-O. 41, R. 23-Effect of-Suit by reversioner chal¬ 
lenging alienation made by Hindu female prior t 
Act-Maintainability - See Hindu Succession Act 

(1956), S. 14. AIR 1957 Pat 480. 

_0.41, R. 23—Appeal’dismissed and case remandea 

for consideration of points raised in cross-objectio 
Effect stated. AIR 1952 Pat 101. 

-0. 41, R- 23; 0.0, B.2; 0 ;. 7 ’^noldn^-Order 

failure to make necessary allegations in plain 

of remand-See Civil P. C. (5 of 1908), S. M- 
1953 Pepsu 100. 
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_0. 41, B. 23—Scope —Powers under R. 23 are to 

be exercised in very special circumstances. (1964) 60 
Pun L R 804=34 Com Cas 936 (DB). 

--0. 41, B. 23—Appeal filed from order of remand 

—Pendiog it decree passed by trial Court— Effect — 
See Civil P. C. (1908), S. 100. AIR 1958 Punt 81. 

—O. 41, B. 23 and S. 107—Appellate procedure — 
Principles of—Remand — Tests to exercise discretion 
-See Civil P. C. (1908), S. 90. AIR 1957 Punt 312. 

-O. 41, R. 23 — Applicability — Suit against joint 

family firm and its members —One of defendants 
residing outside jurisdiction — Leave of Court ob¬ 
tained—Rejection of plaint on ground that Court had 
no jurisdiction — Remand in appeal — See Civil P. C. 
(5 of 1908), S. 20 (b). AIR 1952 Punj 353. 

-O. 41, B. 23-A — Powers of Assistant Commis¬ 
sioner and of Appellate Tribunal to remand case — 
See Income-Tax Act (1922), S. 31 (3). AIR 1957 
Punj 312. 

-O. 41, R. 23-A — Remand under — Refund of 

court.fees—See Civil P. P. (1908), O. 41, R. 23. AIR 
1956 Punj 215. 

• — 0.41,R. 25—Superior and subordinate tribunals 
—Duty of subordinate tribunal to carry out direc¬ 
tions given by superior tribunal — Principle when is 
not applicable. 

A subordinate tribunal has to carry out directions 
given to it by a superior tribunal in the exercise of 
its appellate powers for if it refuses to do so the re¬ 
sult will be chaos ia the administration of justice. 
This is the principle stated in the decision of AIR 
1961 S C 182. However, to attract the principle, it 
is necessary that there should be an order of a su¬ 
perior tribunal clear, certain and definite in its terms 
and without any ambiguity, to which the subordinate 
authority or officer to whom it is addressed, could 
give effect. Thus, where as a result of the order or 
orders passed by the superior tribunal, the subor¬ 
dinate tribunal Is directed to give effect to a parti¬ 
cular judgment of the Supreme Court and its inter¬ 
pretation is left to the subordinate tribunal, the 
principle of the decision in AIR 1901 S C 182: (1901) 

i S ^L 1 I} 91 c^ (1 il 61) (1) ML J ( sc ) 35 : 0961)1 

Andh VV R (SC, 35 is inapplicable. Tobacco Manu¬ 
facturers (India) Ltd. v. Commissioner of Sales Tax, 
Bihar. Patna. (1961) 12 S T C 87 = 1961 B L 1 R 

S° 3 « l A 61 M P C 545=(1962) 2 S C I 554 = ILR 40 
Pat 259=(1901) 2 S C R 106=AIR 1901 S C 402. 

ZrP‘ l 1 J? r ' 25 “S* 31 ■" Duty of Appellate Court 
Nl?C (Ajmer) 8 471* 1SSU0S P° inted out - AIR 1955 

— 0 — B ema nd for additional evidence 

2770 C ° U d DOt be graDled ’ AlR 1955 N U C (All) 

■—O. 41, Rr. 25,26 — Unnecessary remission — In 
deciding appeal finally under R. 20, Court can revise 

1068 S expressed in remand - AIR 1955 NUC (Cal) 

~°-, 41 >IL25-Duty of appellate Court- Fixation 
°{ ^ ,rd « n J u « d « S. 9 ( 1 ) (f), Proviso-Dismissal 
of petition for fixation of fair rent by appellate autho- 
nty on ground that case fell under Cl. (g) and evi¬ 
dence was not produced—Remand — Propriety of — 
See Houses and Rents - W. B. Premises Rent Con- 

Am i T 953 P Cal 47 P^Ovisions, Act (17 of 195 °)> S. 9. 
*—0.41,R. 25—Appellate Courtis not Justified in 

trial Cout '- AIR 

session is delivered — Onus is on persons claiming 

S/ljjj dec ®? se( !' ^at no delivery took place — See 
Muhammadan law. AIR 1958 Mad 527. 


-0.41.R 25 and S. 107-Appreciation of evidence 

by Appellate Court—High Court in first appeal must 
give weight to lower Court’s appreciation, though it 
may take different view of evidence—Unless perverse, 
High Court will not differ from lower Court’s ap¬ 
preciation—See Civil P. C. (5 of 1908), S. 107. AIR. 
1955 Mad 542. 

-O, 41, R. 25—Death of plaintiffs pending second 

appeal—Fact not known — Remand of case to lower 
appellate Court — Application for substitution of" 
names made there — jurisdiction of lower appellate 
Court-See Civil P. C. (1908). O. 22, R. 3. AIR 1958' 
Pat 278. 

—O. 41, R. 25 — Proper order of remand stated 
—Lower Court should not be directed to dispose of 
suit on result of its investigation of issue referred^ 
AIR 1952 Pat 101. 

—-O. 41, R. 25—Powers of Assistant Commissioner 
and Appellate Tribunal to remand case—See Income- 
Tax Act (1922), S. 31 (3). AIR 1957 Punj 312. 

“ U. 41. R. 25 — Appeal — Competency — Issues 
framed—Issue of limitation only decided—On appeal 1 
decision reversed and case remanded for decision on- 
this issue and sending back case to Appellate Court- 
for final decision—Order is interlocutory and comes- 
under O. 41, R. 25 and not 0. 41, R. 23 — No second 
appeal is competent — See Civil P. C. (5 of 1908) 

O. 41, R. 23. AIR 1955 NUC (Raj) 268. 

•—0. 41 cR. 27—Transfer of shares — Effect of — 
R'ght to dividend— Winding up — Transfer of assets 
by liquidators for cash and shares in another com- 

P aD y—^ction by Court-Discretion-See Companies. 
Act (1956), S. 82. AIR 1956 S C 655. P 

i R * V (Allahabad Amendment) — Ad¬ 
ditional evidence in appeal. 

.,7 h ® u a T5 d T 0n ^ which h fls Been made by tbe 
Allahabad Highi Court to the provisions of O. 41, 

R ; glv f *he High Court ample power to ask for 
additional evidence if that would enable it to pro¬ 
nounce mdgment in the appeal. ILR (1965) 2 AIT. 

—0. 41, R. 27 - New point - Power of appellate- 
U)urt to take notice of subsequent events—Sea Civil- 

P. C. (1908), S. 100. AIR 1954 All 751. 

Si',? 7 J c) (Andhra Pradesh Amendl 
ment)--S. 12 (3)—Madras Buildings (Lease and Rent 
Control) Rules (1951) R. 12 ( 2 ) — Admission of addi. 

r 27 nft ap 8 “i'“J C i viI p \ a (1908 h °- 4 U 

R. 27 (1) (c)( Andhra Pradesh Amendment) to be fol- 
8 c ld w 8 pr,Dcip i e (hough in terms notap- 

I960*Andh°PraT. R 1 = l1965 ’ 2 ^ L 

TTiklf liv!\ ~~ 4 -r g pro . tec L ion ,UDder Assam 

0t 19 J 5) "T Conditions to be fulfilled enu¬ 
merated — Non-fuffilment of condition involving 
question of fact - Grant of protection improper 
See Tenancy Laws — Assam Non-Agricultural Ur&an 

As”am 3sT Cy (12 ° f I953) ’ S ' 5 ‘ ILR U9M) it 
oTn°iiUo'n B - 27 r; R r. 6n ii s “ bs , e 9uent to presentation 

SrwMcifaalr Al “uS*sfiJ1(3?. 

. ,0* 41, R. 27— Condition for receiving additional 
evidence. AIR 1951 Cal 414 ng additional 

bS WSSrtSM 
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-O. 41, R. 27—fas amended by Madras High 

'Court in (1930 ), and O. 41, R. 97—Appellate Court’s 
powers of remand — Additional evidence necessary 
in appeal — It is no ground for remand of whole 
suit tor disposal by Trial Court with general liberty 
to parties to adduce fresh evidence. See Civil Proce¬ 
dure Code (5 of 1S08), O. 41, R. 23. AIR 1955 NUC 
(Mad) 1830. 

-O. 4 1. R 27 — Fresh evidence illegally placed — 

Proper course to adopt is insistence on proper appli¬ 
cation under O. 41, R. 47. AIR 1955 NUC (Mad) 
1830. 

-O. 41, R 27—Appellate Court — Power to take 

into consideration subsequent event or legislation. 
See Civil Procedure Code (5 of 1908), S. 151. 1LR 
(1965) Cut 219 = 31 Cut L T 996 = AIR 1966 
'Orissa 1. 


O 41, R. 27 — Effect of — Suit by reversioner 
challenging alieuation made by Hindu female prior 
to Act — Maintainability. See Hindu Succession Act 
(1956), S. 14. AIR 1957 Pat 480. 

-O. 41, Rr. 27, 33—In exceptional cases Appellate 

• . • • r i • 


Court has power to take cognizance of subsequent 
events. AIR 1955 Pat 375. 

-O. 41, R. 27 <b) —Additional evidence—When 


can be admitted in appellate Court — For any sub¬ 
stantial cause — Meaning of. AIR 1965 Punj 494. 

-O. 41. R. 27 and O. 2, R. 2-Suit by P for per¬ 
manent injunction restraining D from interfering 
with his possession in disputed land — Dismissal of, 
by trial Court but appellate Court allowing P to 
withdraw suit with permission to file fresh suit — 
Subsequent suit by P against D for possession of dis¬ 
puted land on assertion that he was owner and D was 
trespasser — Suit decreed but till that time order of 
appellate Court allowing P to withdraw suit was not 
passed — Appeal against decree in subsequent suit— 
Contention that subsequent suit was barred under 
O. 2, R. 2 on ground that previous suit did not 
include claim made in subsequent suit — Held, ap¬ 
pellate Court was right in taking into consideration 
order of appellate Court in previous suit and disallow¬ 
ing objection under O. 2, R. 2, AIR 1957 S C 875, 
Foil.—Even apart, suit was not barred under 0.2, R. 2, 
as each encroachment on P’s land would give rise to 
different cause of action and O. 2 R 2 contemplated 
inclusion of all claims in respect of same cause 
of action. (1903) 65 Punj L R 838 = 1963 Cur L J 
159. 

_O. 41, R. 27 (l) (b) - Additional evidence in 

appellate Court. AIR 1951 Punj 305. 

_O. 41. R- 27— Unstamped document lost while 

in custody of Court — Secondary evidence — Admis¬ 
sibility of. See Evidence Act (1872), S. 65. 19o7 Raj 
L W 603. 

_O. 41, R. 27—Fresh evidence — Lower Appellate 

Court’held not acted in admitting fresh evidence, 
contrary to principles laid down in AIR Uol uo. 
AIR 1955 NUC (Trav-Co) 5068. 

_O. 41, R. 27 — Scope of—Judgment in previous 

suit filed at appellate stage of subsequent suit-Taking 

of judgment on file is not wrong. AIR 1955 NUL 

<TravCo) 4134. .. 

_O. 41, R. 28-Remand in second appeal to allow 

appellant to lender further ^evidence should not be 
ordered. See Civil Procedure Code (5 of 1908), 0.41, 
R. 27. AIR 1953 Hyd 166. 

_O 41, R. 28 and S. 107 (l) (d) - Production of 

additional evidence in appellate Court- Appellate 
Court setting aside trial Court’s decree and remand¬ 
ing suit to enable party to produce additional evi- 
deuce - Order held not proper - Appellate Court 
should take recourse to O. 41, R. 28, See Civil P. C. 
(1908), O. 41, R. 27 (1) (c) (M P). AIR 196o Pat 132. 


-0.41, R. 29—Order of remand whether under 

R. 23 or under R. 25—Trial Court deciding only 
some of the issues —Appeal—Appellate order stating 
that trial Court was directed to dispose of suit on 
merits in accordance with law — Trial Court then 
passing fresh decree —Fresh appeal from such decree 
—Held, that though order of remand did not say in 
terms that decree of trial Court was reversed, order 
of remand read as a whole and subsequent events 
indicated that deciee of trial Court was reversed — 
Order ol remand was under O. 41, -R. 23 and cot 
under O. 41, R. 25. See Civil P. C. (1908), 0. 41, 
R. 23. AIR I960 Bom 543. 


#-0.41, R.30, S. 243—Judgment without hearing 

parties : 1951 All L J 548 = AJR 1952 All 90, Over¬ 
ruled. See Tenancy Laws — U. P. Tenancy Act (17 
of 1939), S. 243. AIR 1953 All 264 (FB). 

-O. 41, R. 30-Power of appellate Court to take 

notice of proceedings before trial Court — Appellate 
Court can call for report from trial judge without 
examining him as witness. See Civil Procedure Code 
(5 of 1908). S. 107. AIR 1953 All 97. 

—O. 41, R. 30—Ordinarily executing Court cannot 
go behind decree — But when decree is nullity and 
without jurisdiction executing Court can entertain 
objection—What irregularities will render judgment 
void depends on facts — One test is to see if there is 
failure of justice - Case under S. 9, Ratlam Bent Con¬ 
trol Order — Presiding officer not hearing parties — 
Judgment written as piece of paper at instance of 
secretary—Judgment not one contemplated by law — 
Irregularity causing failure of justice — Judgment is 
void — Executing Court can reluse to execute it. See 
Civil P. C. (1908), S. 38. AIR 1955 NUC (Madh-B) 
201 . 

-O. 41, R. 31 (All) — Judgment of High Court in 

civil case dictated but transcript not signed There 
is do final disoosal of case. See Civil P* C. (1908), 
O. 20, R.3. AIR 1953 All 416. 

-O. 41, R. 31 — Findings of fact can be assailed 

only on grounds mentioned in S. 100 Judgment of 
affirmance — It is not necessary to re-state evidence 
which has been fully reproduced in trial Courts 
judgment. See Civil P. C. (1908), Ss. 100-101. AIR 
1955 NUC (Assam) 4205. 

_O. 41, R. 31 — Rectification of dereliction of 

duty. See Constitution of India, Art. 227. A IR 1953 
Hyd 190. 

_O. 41, R. 31 — Perusal of evidence in second 

appeal. :See Civil P. C. (1908), S. 100. AIR 1953 Hyd 


19. 

— O. 41, R. 31 — Duty of first appellate Court as 
aal Court of fact (Per Narayan J.). AIR 1951 Pst 502. 

_0.41, R. 31—High Court reversing decree under 

apeal—Formal decree not framed — Application for 
istitution is maintainable. See Civil P. C. (190o)i 
. 144. AIR 1951 Pat 330. 

— O. 41, R. 31 — Question of custom-Question if 
ot raised in pleadings cannot be considered m 
ppeal. See Civil P. C. 11908), O. 41, R. 1. AIR 1955 
IUC (Punj) 4022. 

_O. 41, R. 31—Judgment of affirmance — Concur- 

jnt fiadings — Interference in second appeal. See 
;ivil P. C, S. 100. AIR 1954 Trav-Co 297. 

) —O. 41, R. 33 — Taking cognisance of new laws. 
IR 1959 S C 694. _ 

a —O. 41, R. 33 - Companies Act (1956), Ss. 82, 
30-Transfer ol shares — Effect of - Right to divi- 

end-Winding up-Transfer of assets by liquidators 

3 r cash and shares in another company - Sanction 
y Court — Discretion. See Companies Act (iyo°j, 

. 82. AIR 1956 S C 655. . 

—O. 41, R. 33—Res judicata and plea o^limitation 
-Duty of appellate Court - Question of limitation 
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already raised before trial Court and decided a?aios 
defendant—Plaintiff appealing against part of decree 
—Defendant submitting to decree and filing no appeal 
— Appellate Court cannot reverse decision of trial 
Court on question of limitation — Principle of res 
judicata prevails. See Limitation Act (1908), S. 3. 
AIR 1961 All 386. 

.—0. 41, R. 33 — Appellate Court has however to 
reverse decree in favour of respondents who did not 
file appeal or cross-objections —Rule 33 is Dot manda¬ 
tory but discretionary. AIR 1955 N U C (All) 3S0. 

-0. 41, R, 33 — Motor Vehicles Act (1939', Ss. 48 

and 64 — Constitution of India, Art. 266 : — R. T. A. 
granting pucca stage carriage permit only to two 
applicants out of 70— Appeal against order of R. T. A. 
only by 25—Appellate authority remanding case for 
fresh disposal in accordance with law — On remand, 
R. T. A. issuing notices to all 70 applicants—Petition 
by one of appellants praying for issue of writ of 
prohibition directing R. T. A. to forbear from consi¬ 
dering subject relating to grant of permits in pur¬ 
suance of notices consequent on remand — Held, 
order of remand must mean and could only mean 
that direction was to consider ‘case’ of parties to 25 
appeals before appellate authority—Though terms of 
one statute could not be interpreted with reference 
to another, by way of analogy, even applying prin¬ 
ciples of O. 41, R. 33, appeal against order of R. T. A. 
could not enure to benefit of anybody, except appel¬ 
lant, as each appeal was separate venture—Fact that 
appeals were considered in batch would make no 
difference to individuality of appeal — Though on 
remand, R, T. A. acted without jurisdiction there was 
no question of any lack of initial jurisdiction in him 
-Though, therefore, relief (writ of prohibition) 
wuld not be granted, petition would not fail for 
failure to ask appropriate relief—Proper relief would 
be writ of mandamus. A I R 1954 Mad 848. Rel. on. 
ILR (1963) AndhPra 1028. 

-“—0. 41, R, 33—Appellate Court can pass decree in 
favour of party even though he has not filed an 
appeal or cross-objection. A I R 1962 Andh Pra 192. 

— 7 O. 41, R. 33 — Order of eviction on ground of 
nuisance—Revision-Subsequent removal or nuisance 
-Effect - Applicability of principle of O. 41, R. 33. 
See Houses and Rents - Hyderabad (Rent Eviction 
Control Act (1954), S. 20. (1959) 1 Andh 

W R 363. 

O. 41, R. 33—Chairman buying shares in names 
of minor members of his family — Company not ap¬ 
prised of minority—Liability of Chairman for contri¬ 
bution in respect of minors’ shares. See Companies 
Act (1913), S. 184. AIR 1958 Assam 86. 

33—Foreign decree—Execution—Rele¬ 
vant date for determining executability — Power of 
Appellate Court to take notice of subsequent events. 
See Civil P. C. (1908). S. 44. AIR 1951 Bom 190. 

*7*9* ?!* 5 * 83—Scope of—Power should be exer¬ 
cised with discretion—Alteration made by appellate 
Court held proper. AIR 1951 Cal 199. 

*" 9-4I» & 33 — Jurisdiction of Chief Judge as 

appellate authority-Limits. See Houses and.Rents- 
west Bengal Premi B es (Rent Control) (Temporary 

cTm? Act (38 ofl948) ' S * 32(4 >* < l931 > 87 

7~0, 41, R. 33—Appeal — Merger of lower Court’s 
decree in decree of appellate Court - Appeal against 
Dart ot decree-Power of Appellate Court in suoh 
appeal—Appeal allowed-Rest of decree, not appeal- 

SlTBW 10 - is t0 be taken as confirmed. 

See Civil P. C. (1908), O. 41, R. 22. A I R 19«2 GuJ 

B u 33 ~ Power of Appellate Court to take 

S 1X7 SS??? ewnt-See Civil P. C. (1908), 
107. AIR 1958 Madh Pra 21. „ ' 

[Vol. 14.] (Suppl.) Fn.D. 91. 
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—0.41, R. 33—Power of appellate Court to take 
notice of subsequent events—See Civil P. C. (1908), 
O. 41, R. 27-AIR 1961 Mad 380. 

— O. 41, F. 33—Appellate Court—Power to take 
into consideration subsequent event on legislation— 
See Civil P. C. (190S), S. 151. ILR (1965) Cut 219= 
31 Cut L T 996=AIR 1966 Orissa 1. 

-O. 41, R. 33 — Remand order under inherent 

oowers—Only revision lies against such order— 
Second appeal treated as revision —See Civil P. C. 
(1908), S. 115. AIR 1963 Orissa 186. 

-O. 41. R. 33—Exemption under S. 5 (b)—Notice 

to quit-Suit for ejectment without obtaining permis¬ 
sion to sue under S. 13—Amendment to S. 13 intro¬ 
duced pending appeal—Effect of amendment—Appel¬ 
late Court can take note of change of law—See Houses 
and Rents—Orissa House Rent Control Act (1947) (as 
amended by Act 11 of 1951), S. 13. AIR 1956 Orissa 
175. 

• —0.41, R. 33 — Power of appellate Court to take 
notice of subsequent events-See Civil P. C. (5 of 
1908), S. 107. AIR 1951 Orissa 105 (FB). 

-O. 41, R. 33—Abatement of appeal—Exercise of 

inherent pawers under R. 33-See Civil P. C. (1908). 

O. 41, R. 4. AIR 1958 Pat 399. 

'—O* 41, R. 33—Effect of—Suit by reversioner chal. 
leoging alienation made by Hindu female prior to 
Act — Maintainability. See Hindu Succession Act 
(1950), S. 14. AIR 1957 Pat 480. 

-O. 41, R. 33—Subsequent events—Definition of 

evacuee property amended after first appeal—Law 
applicable in second appeal is law in force at time of 

app8aI * See Civil P. C. (1908), 
S. 100. AIR 1955 Punj 222. 

—O. 41, R. 33—Subsequent events—Power of ap¬ 
pellate Court-See Civil P. C. (190S), O. 7, R. 7. AIR 
1952 Punj 407. ’ 

-O. 41. R. 33-Decree appealed fron, proceeding 

onground common to all the appellants—Death o? 
one of several appellants—Effect—See Civil P O 
(1908), O. 41, R. 4. AIR 1953 Sau-39. 

"—O. 41. R* 33—Failure to consider effect of O 41 
Rr. 4 and 33 by appellate Court-If sufficient ground’ 

i 0 952 e Sau W 32^ e ™ P ‘ G * U908) ' °* 41, R. 3 . AIR 

—0.41, R. 35-Appeal against decree—Superses¬ 
sion of by appellate decree-Appellate Court’s power 

according to circumstances-See Civil 

P. C. (1908), S. 107 (2). AIR 1957 All 527. 

——O. 41, R. 35—Appellate decree superseding orici- 
na 1 decree—Effect on execution already started 
Civil P. C. (1908), S. 38. AIR 1959 Cal*.73. 

—O. 41, R, 35 -High Court reversing decree under 
appeal—Formal decree not framed—Application for 

rm&slplfsso! 6 ' 899 Civil P ‘ a 

-0.41, R. 35— CosIb. AIR 1954 Trav^Co 104. 

” P* 41. R. 48—‘Debts’—Right to future rent can 
1952' Cml P - (1908) ' S - 60 - 

Official Assignee-Subsequent withdrawal of attach 

0. 42, R, 1—Provisions of O. 41, R. 27 do not 
FL 27.^A1R C 1959 My^244^ CW * C *< 1908 >’ 3 

appeal unaccompanied by^Jufled (^pToUudXant 
-Presentation not valid-Admission of su*A SSSIi 
does not by itself dispense with filing of such 
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Court entitled to either dismiss the appeal or allow 
time to file such copy. 1965 Pun L R (S>up) 368. 

-O. 42, R. 2 (Punj)—Application for copy of trial 

Court’s judgment filed week after' date of expiry of 
period of limitation—No indulgence can be shown 
under section—See Limitation Act (1908), S. 5. AIR 

1960 Punj 298. 

—- O. 43— Order granting or refusing to grant instal¬ 
ments for payment of decretal amount-Order is not 
one under S. 47, Civil P. C. but is a decree within 
meaning of second part of S. 2 (2), Civil P. C. and is 
appealable—Court-fee on appeal is under Sch. II, 
item 17 (vii) of Court-fees Act (Bombay Amendment) 
—See Debt Laws—Bombay Money Lenders Act (1947), 
S. 24. AIR 1960 Bom 334. 

• — O. 43, R, 1 (m)— 1 "Judgment” or "final order” — 
—Meaning ot- Order of High Court in appeal setting 
aside order of trial Court recording compromise— 
Order is neither ‘final order’ nor "judgment” within 
Art. 133—See Constitution of India, Art. 133 (1). AIR 

1961 All 245 (FB), 

— 0.43, R. 1—Order by District Judge—Appeal 
against — When lies—See Companies Act (1913), 
S. 202. AIR 1956 All 222. 

-O. 43, R. 1 (a)—Return of plaint by appellate 

Court—Second appeal—Power of Court to treat appeal 
as first appeal—See Civil P. C. (1908), O. 7, R. 10. 
AIR 1951 All 497. 

-O. 43. R. 1 (r) — Order refusing ad interim er 

parte injunction — If appealable—See Civil P. C. 
(1908), O. 39, R.3. AIR 1951 All 8. 

-O. 43. R. 1-Order refusing to grant interim 

maintenance is not appealable—See Hindu Marriage 
Act (1955), S. 24. AIR I960 Andh-Pra 30. 

- 0.43, R 1 (w)-Order granting review on ground 

of mistake or error apparent on face of record—Ap¬ 
pellate Court acts without jurisdiction in setting 
aside order-O. 43, R. 1 (w) is subject to O. 47, R. 7. 
See Civil P. C. (1908), S. 115.AIR 1960 Assam 204. 
—O. 43, R 1—"Under any law for the time being 
in force”—Meaning of—Appealability under S. 28 
is to be determined by provisions of Civil P C.— 
Order under S. 24—No appeal lies—See Hindu Mar- 
riage Act (1955), S. 28. AIR 1960 Bom 315. 

—O. 43, R. 1—Scope and interpretation of S. 202 

— Order under S. 170 adjourning winding up petition 
after hearing it on merits, is appealable-hirst part ot 
S. 202 confers substantive right while second part 
does not in any way cut it down—See Companies Act 
(1913), S. 202. AIR 1955 Bom 355. 

— 0.43.R.1 (d) and O. 9, R. 13- Order setting 

aside ex parte decree on condition ot furnishing 
security for decretal a ® 0 “ n j7P rde L h ^ d 

_O 43, R. 1 (a)—Order fixing remuneration ot 

receiver— Constitution— Appeal—Letters Patent (C*\) 

Cl. 15. See Civil P. C. (1908), O. 40, Rr. 1, 2. AIR 

1952 Cal 52. , ^ 

_O 43 B. 1 (u)—Deposit under—Demand after 

settlement of issues—Plaint rejected on failure to de- 
Dos it-Order held not disposal on preliminary point- 

^""'irund^rS 0 / 22 U ( d l g ) 0 af^i d settiement O of issues - 

Previous proceedings should be got Quashed-Mam 

tainabilitv. See Pu“i a )L. Pr % em P^ AcUl f 1 ,f 
S. 22. AIR 1955 NUG (Him-Pra) 2344. 

_O 43 B i (f)-Order to giveinspection ot docu¬ 
ments— Non-compliance— lability oi.plaintiff to R. V ® 

inspection within time - Extension ot time-Dis- 


missal of suit under O. 11, R. 21 — Propriety ot. See 
Civil P. C. (1908), O. 11, R. 21. AIR 1953 Hyd 32. 

O. 43, R. 1 (q)—Plaintiff applying for attachment 


before judgment-Coart directing interim attachment 
of paddy and after hearing parties ordering release of 
portion of-property to the plaintiff—Court further 
directing that if defendant so desired he could pay 
value of paddy at nirak rate and get paddy released 
from attachment-Court further directing defendant 
to file :written statement showing actual quantity of 
paddy required for cultivation and for maintenance 
of his family and observing that appropriate orders 
would be passed on such statement on hearing both 
sides—Held, it was not clear whether the order passed 
by the Court would fallunderO.38, R.5 or underR. 6 
Hence benefit of doubt should be given to defendant 
and he rshould be allowed to file revision petition 
against the order and not asked to file appeal under 
O. 43, R.l(q). See Civil P. C. (1908), O. 38, R. 5. 
AIR 1962 Ker 261. 

-O. 43, B. l(w)-Revision against order of review. 

See Civil P. C. (1908), S. 115. aIR 1954 Madh-B 3. 

-O. 43, R. 1 (u)—Remand under inherent power— 

No appeal lies. See Civil P. C. (1108), S. 151. AIR 
1953 Madli Bha 16. 

— O. 43, R. 1 (nn) (Madras) and O. 33, Fr. 6 and 7 
—Application to sue in forma pauperis-Court hold¬ 
ing it to be not maintainable on ground that it was 
not shown that petitioner had not sufficient means to 
pay court-fee and that plaint did not show cause of 
action—Court however granting time to pay requisite 
court-fee—Order not having been complied with, 
application dismissed—Appeal under O. 43, ,R. 1 (nn) 
is competent. AIR 1956 Mad 441. 

-O. 43, R. 1 (s)—Appointment of receiver in execu¬ 
tion. See Civil P. C. (1908’, S. 51 (d). r AIR 1956 Mad’ 
163. 

-O. 43, R. 1. Cl. (s)— Order appointing receiver in 

proceeding under S. 13- Appealability. See 
Laws—Malabar Tenancy Act (14 of 1930), S. oO. AIR 
1951 Mad 591. 

_O. 43, R. 1 (u)—Appeal against remand order— 

Remand carried out—Effect on right of appeal and 
pending appeal. See Civil P. C. (1908), O. 41, R. -3v 
AIR 1951 Mad 218. 

_O 43, B. 1 (u)-Order dismissing application for 

restoration of another application dismissed for default 
-Order not appealable-Revision lies. See Civil P.C. 
(1908), S. 104. AIR 1961 Manipur 3o. 

_O 43, R. I (u)—Suit for ejectment and arrears of 

rent on .basis of tenancy-Decree-Appellate Court 
remanding case for fresh disposal with a direction to 
frame issue on question of title and to allow plaintiff 
to amend plaint-accordingly-Order [of remand falls 
under O. 41, R. 23 and is appealable - Order of 
remand held was wrong and appellate Cour had 
acted with material irregularity . ia exerciseot jurisd c- 

tion. See Civil P. C. (1908), S. 115. AIR 1960 Mani¬ 
pur 54. 

— O. 43, R. 1-Refusal to review:-Appeal. See 

Letters Patent (Nagpur), Cl. 10. AIR 1956 Nag 

215 t 

_*0 43, R. 1-Dismissal of execution case for non- 

production of succession certificate by heirs 0 | d ^ e # * 

holder amounts to dismissal of case fordefault D 
missal order would not be ^ree-Wsmissal or<\ 
not being within purview of S. 104 and O. 43,i K 
would not be appealable order too— Appeal would n 
lie against dismissal order and rev^oj. against order 
would be competent. See Civil P* C. (1» h 
(b).ILR (1965) Cut 823. . . . 

_n 43 R 1 -Order under S. 52 of Provincial In 

ssr i ht A rr.‘ a * 
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(1920), S.52. ILR (1965) 2Pun) 212=AIR 1960 Punj 
479. 

— 0. 44, R. 1—Applicability. See Limitation Act 
(1908), Art. 170. AIR 1955 NUC (Raj 2544. 

—O. 44, R. 1—Sufficient cause—Presentation' of 
panper appeal—Wrong impression of—Advocate. See 
Limitation Act (1908), S. 5. AIR 1951 Sau 18. 

-0.45, R. 1—Failnre to deposit printing costs— 

Power of High Coart to cancel certificate. See 
Supreme Court Rules, 0. 12, R. 3. AIR 1952 Mad 94. 

-0..45, Rr. 3, 6—Federal Court (Enlargement of 

Jurisdiction) Act (1947), S. 3—Civil P. C. (1908), 
Ss. 109,110 and O. 45, Rr. 3, 6—Application for 
leave to appeal to Federal Court filed before com¬ 
mencement of Constitution—Appeal lies to Supreme 
Court even if value is below Rs. 20,000. See Constitu¬ 
tion of India, Art. 135. AIR 1951 Mad 251. 

— O. 45. R. 7—Rule is not ultra vires. See Supreme 
Court Rules (1950), O. 12, R. 3. AIR 1950 AH 349. 

■ — 0.45, R. 7(1) (a), Proviso — Applicability — 
Grant of special leave to appeal by Supreme Court — 
Form of security to be furnished not specified—High 
Court ha9 power to allow party to iurnish security 
other than in cash — Supreme Court Rules (1950), 
O. 13, Rr. 0 and 8. AIR 1952 All 912 (FB). 

—O. 45, R. 7—Extension of time — See High Court 
Rules and Orders — Calcutta High Court (Appellate 
Side) Rules, Chap. VI R. 28 (3). (1958) 62 Cal W N 
658. 

——*0. 45, B. 7 (1) (a) — Certificate of fitness granted 
“Deposit of security — High Court has power to re¬ 
duce the amount or dispense with it — High Court 
Rules and Orders (Punjab) Vol. V, Chap. 8-A, R. 3 - 
Supreme Court Rules (1950), O. 12, R. 1-A — See 
Constitution of India, Art. 133 (1) (c). A I R 1961 
Pun; 397. 

— O. 45, R. 7 — Certificate under — Power of High 
Court to cancel or withdraw it — Civil P. C (1908) 
Ss. 4, 112, 151, O. 47, R. 7 and O. 47, R. 1 - F. C. 
Enlargement of Jurisdiction Act (1948), S. d-Cons- 

3ee Privy Council Rules, 
(1920), R. 12. AIR 1951 Pun; 43. 

pTi°d 4 n R /J ~ Rb1 ° Prevails over 0. 45, R. 7, 
Cjvii P C.—High Court can extend time for making 
deposits - See Supreme Court Rules (1950), O. 12, 
R. I. AIR 1956 Tripura 20. 

Ar7"m 4 p a 8 -Social leave granted under 
Art. 133 - Procedure to be followed - Till appeal is 

finaHy admitted by Supreme Court, High Court re¬ 
tains full control and jurisdiction over subsequent 
proceedings—It has to see that its directions regard¬ 
ing furnishing of security and deposit are carried out 

— Only when conditions are carried out, it has to 

tri !Sn!f pe \ l 2 s final,y admitted - Then begins the 
1 n i°* Suprem0 Court - Position is different 
when appeal comes under Special Leave — Granting 

— IHcHi 0aV r^operates as admission of appeal 

SuDrVm?f£ Court to see that directions of 

r security etc., are followed. 

1955 (PcMfid CoUrt Rules (1950 )> °* 13 « R- 8. AIR 

7 Re, ,f e ??, e . s under - Distinct from each 
applicability of principles of abatement 

makitW« ° n i der I S ,* 113 read with 0- 46 - CannSt 
under s 1 R pr Q inclpIes , non-applicable to reference 

IlK (1963) 2 Puaj Ac<jmsi,lon Ac M1894), S. 18. 

J O« 40, R. 1—Specific question referred to Full 
Bench-Extent of juri,diction of that Bench 

. WniiT 0D l y . a sp00ific question has been referred to 
a Full Bench by a Division Bench the former FWh 

has jurisdiction to :answer that question onlv 

fa not open to it to enter into a quSuonof ?£? 

kbrfo,. the Division Bench for of 


U. P. V. Sri Abdul Karim, 1903 All L T 308 = I L R 
(1963) 1 All 983=AIR 1903 All 556 (FB). 

• -O. 40, R. 1 — Procedure — Reference to Full 

Bench-Reference of entire case—Desirability. 

Although it is always competent for a Bench of 
the High Court to refer an entire case to a Full 
Bench of the Court, yet it is always desirable, when¬ 
ever possible to refer to a larger Bench only those 
points on which the decision of a larger Bench is 
considered to be necessary. Questions of fact or law. 
on which there is no necessity of inviting the opinion 
of a larger Bench should not be referred to the 
larger Bench, as firstly, it involves unnecessary waste 
of time of the larger Bench and secondly, it might 
also happen that the opinion of the larger Bench on 
question of law of a controversial nature may be 
rendered obiter by reason of the ultimate decision of 
the case, Moradhwaj v. Bhudar Das, 1955 All L J 
96=1955 All W R (HC) 163=1 L R (1955) 1 All 565 
=AIR 1955 All 353 (FB). 

• — O. 46. R 1—Procedure—Andhra High Court- 
Reference to Full Bench by Single Judge — (Prece¬ 
dents). 

(Order of Reference)Whatever may be the prac¬ 
tice in Madras, a Single Judge of the Andhra High 
Court should strictly followed the rules of proce¬ 
dure laid down by the Full Bench of the Andhra 
High Court, to the efiect that if there is a conflict of 
Bench decisions a Single Judge should refer the case 
to a Bench of two J-Hges who may refer it to a Full 
Bench : A I R 195o Andh 87=1955 Andh W R 150 
on. Ordinarily, the unrepoited judgments 
of other High Courts should not be a basis for refer¬ 
ring points finally decided by a Divisional Bench of 
rhe Andhra High Court to a Full Bench. Sahanara- 
yana v. State of Madras, I L R (1957) Andh Pra 643 
=(1957) 2 Andh W R 438 = 1957 Andh L T 746= 

1957 Mad L J (Cr) 635 = A I R 1957 Andh Pra 1027 
(FB). 

—7“0, 46, R. 1 — Reference under-Court must sub¬ 
mit its opinion along with record-Court not to sub¬ 
mit opinion on merits : Vol 1, Chap. 15, Rules 3 and 
15—Civil P. C. (1908), O. 40, R. 1) — See Tenancy 

iMstpST Act 116 ' 01 w. loon;. 

'—46. R. 1 — Procedure—Reference by Board of 
Revenue in violation of statuto-Powers of High Court 
No opinion ° D Questions referred need be expressed 

by Tt H n 8 o h . ( i >Ur h (1952) 3 S T C 167=1953 BLJR 196 
=ILR 31 Pat 341=aIR 1952 Pat 357. 

—S. 47-Surety’s liability—Nature and extent of — 
Surety u not party to decree-Execution against him- 

1.1?/. d A°r H 1953°^ nT. 508 ClV “ P ' C ' (1908 ’’ 

47 - Word “appeal” in Art. 182(2) means 
appeal against a decree—Review application does not 

h n .H U H '“r °S applications—Executfon’case 
?82 (2^ AIB 198 d 4 Ori". L 20f aHOn AC “ 19 ° 8 '' A "' 

"hi t7^“7v7d e ° n 'Z 

8 at pr0 ?® r time in s P ite reason¬ 
able care and diligence—Absence of negligence must 

M S6<! ClVU P ' C (19 ° 8) ' S ' 1I4 A 'B “951 

iltoitledlih P l'i?u bi ! ity_ Compromise memo 

g k. d b . y 60111 the party and his advocate 
i ?. bl6 to prove tha t even with due dili® 
gence fraud has not been discovered—Case, held • 

not made out for review. Order D/. 31-7 64 of G C 
Mathur J., affirmed. 1965 All W R (HC) 581 (OB)! 

nrH»?*cf 7, I R ‘ 1 Ap pRcation for modification of an 
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Orders—(All) Pules of Court (1952), Chap. 5, R. 12. 
AIR 1964 All 530. 

— O. 47. R. 1— Error apparent on face of record— 
Utility of decisions under O. 47, R. 1, Civil P. C., in 
deciding question under Art. 226, Constitution of 
India—See Constitution of India, Art. 226. AIR 
1956 All 603. 

-O- 47, R. 1 — 'For any other sufficient reason.’ 

AIR 1951 All 250. 

-O. 47. R. 1—Mistake or error apparent on the face 

of the rrcord — Final decree in suit for mesne profits 
passed and decree-holder directed to deposit requi¬ 
site stamps by specified date — Interlocutory applica¬ 
tion for passing of final decree dismissed on endorse¬ 
ment by counsel for decree-holder that application 
may be dismissed on ground of non-payment of 
stamp duty — Court commits obvious mistake in dis¬ 
missing application and hence O. 47, R. 1 is attracted 
— Fact that error was caused by endorsement of 
counsel held not material. I L R 11963) Andh Pra 
560. 

-0.47, R. 1-Concellation of leave to appeal to 

Supreme Court—Effect—Neither review of order nor 
fresh application for leave is competent. See Supreme 
Court Pules (1950), O. 12. AIR 1962 Andh Pra 245. 

-O. 47, R. 1—Applicability and scope-Powers of 

Appellate Tribunal to review —‘Facts’—Interpreta¬ 
tion of. See Sales Tax — Madras General Sales Tax 
Act (IX of 1939), S. 12. A. (1956) 7 S T C 332 (Andh 
Pra). 

-O. 47, F. 1—Application for amendment of pre¬ 
liminary partition decree, for inclusion of item left 
out by mistake. See Court-fees Act (1870), Sch. 1, 
Art. 4. AIR 1955 Andhra 215. 

-O. 47, R. 1 - “Decision of High Court” — Order 

disposing of appeal on withdrawal by appellant — 
Power of High Court to review its judgment. See 
Representation of the People Act (1951), S. 116-A. 
AIR 1961 Bom 21. 

-O. 47, P. 1 — Power of High Court to review its 

decision - Extent of — Error apparent on face of 
record—What is. AIR 1959 Bom 466. 

-O. 47, F. 1-Relative scope of — Nature of suits. 

See Houses and Rents — West Bengal Premises Rent 
Control (Temporary Provisions) Act (1950), S. 14(1). 
(1957) 61 Cal W N 949. 

_O. 47, R. 1- Powers of review—Insolvency Court 

can review its order. See Provincial Insolvency Act 
(1920), S. 5. (1965) 2 Mad LJ 11=78 Mad LW 442= 
AIR 1966 Mad 29. 

_O. 47, R. 1 — Auction purchaser at execution 

paying balance of 75 per cent., of purchase price — 
Receipt not deposited in Court — Re-sale ordered — 
Order way be reviewed. See Civil P. C. (1908), S. 47. 
AIR 1961 Mad 409. 

_O. 47, R. 1 — Rejection of plaint under O. 7, 

R 11(c) — Plaint can be restored under Ss. 151, 148, 
149 - Review under O. 47, R. 1 not the only remedy 
-Sections 148,149 and 151 do not provide for notice 
to other side against restoration — Extension of time 
for tiling deBcit court, lee - Plaint to be taken as 
validlv presented on date it was filed. See Civil r. C. 
(1908), S. 151. (1963) I L R 42 Pat 704 (DB). 

®_O. 47, R. 1 (Pat.)—Review application allowed 

on grounds other than those of mistake of law or 
fact - Certificate of refund of court-fee paid on 
review application cannot be granted-Civil Review 
No. 64 of 1948 (Pat). Overruled. See Court-fees Act 
(1870), S. 15. AIR 1961 Pat 390 (FB). 

_O. 47, R. 1; O. 32, R. 5(2); O. 9, R. 13 and S. 151 

—Minor not properly represented — Decree passed — 
Remedies of minor are appeal against decree, or ap- 
plication for rehearing under O. 9, R. 1 o or by way 
of review under O. 47, R. 1 or for relief under O. 32, 


R. 5(2) — Application under S. 151 treated as one for 
review. AIR 1955 N U C (Pat) 1803. 

-O. 47, R. 1—Appeal against amended decree — 

Decree amended under O. 47 and not under S. 152— 
Pending appeal against the original decree-Dismissal 
of the appeal as incompetent is proper. See Civil 
P. C. (190S), S. 96. 67 Pun L R 1223 = A I R 1966 
Punj 518. 

-O. 47, R. 1 — Certificate under — Power of High 

Court to cancel or withdraw it. See Privy Council 
Rules (1920), P. 12. AIR 1951 Pun) 43. 

-O. 47, R. 1 — Rejection of plaint for non-pay¬ 
ment of court-fee — Order amounts to decree—Power 
of Court rejecting plaint—Proper procedure for res¬ 
toration. See Civil P. C. (1908), S. 2(2). AIR 1956 
Raj 164. 

—-O. 47, R. 1—Error apparent on face of record — 
Rejection of application for review under misappre¬ 
hension—It is failure to exercise jurisdiction. See Civil 
P. C. (5 of 1908), S. 115. AIR 1955 Vindh Pra 46. 

——O. 47, R. 2—Application under S. 116, Travancore 
Civil P. C., for amendment of order rejected—Review 
—Applicability of O. 45, R. 2, Travancore Civil P. C., 
to High Court—Error or mistake apparent on face of 
record or judgment. See Civil P. C. (5 of 1908), O. 47, 
R. 1. AIR 1951 Trav-Co 150. 

-O. 47, R. 4—Another remedy open—Respondents’ 

revision application dismissed :by Board of Revenue 
without hearing them — Respondents applying for 
setting aside order — Order vacated without hearing 
petitioner—Writ petition by petitioner — Petitioner's 
proper course held was to approach Board itself and 
not to approach High Court directly with writ peti¬ 
tion. See Constitution of India, Art. 226. AIR I960 
All 93. . 

-O. 47. R. 4-Order granting review on ground of 

mistake or error apparent on face of record—Appel¬ 
late Court acts without jurisdiction in setting aside 
order — O. 43, R. 1 (w) is subject to O. 4 7 , R. 7. See 
Civil P. C. (5 of 190S) S. 115. AIR 1960 Assam 204. 

-O. 47 , R. 4(2) (b)—Strict proof — Meaning. AIR 

1951 Nag 458. 

-O. 47, R. 4 — Error apparent on the face of the 

record—Error should appear either in the order itself 
or in any document incorporated in the order—Omis¬ 
sion to refer to a Supreme Court decision in the order 
-Effect. See Civil P. C. (5 of 1908), S. 115. AIR 1963 
Orissa 126. 

-O. 47, Rr. 5, 7—Judgment by Division Bench- 

Review application heard by one Judge under R. 5 
and dismissed—No appeal. AIR 1903 Andh Pra 277. 

•-O. 47, R. 5-Scope — Conditions contemplated 

by R. 5 satisfied — Right of third Judge who had not 
participated in Judgment, decree or order to hear 
review application. AIR 1953 Trav-Co 1 (FB). 

q -O. 47, R. 5—Scope — Prohibition contained in 

R. 5 is absolute and is not limited to first stage of hear¬ 
ing of review application. AIR 1953 TravCo 1 (FB). 

-0. 47, R. 7-Mistake apparent on face of record. 

See Civil P. C. (5 of 1908), 0. 47. R. 1. AIR 1951 

Ajmer 55. , . , A ,, 

— 0.47, R. 7 - Whether the provisions of O. 47, 
R. 7, Civil P. C. override the provisions of Cl. 15, 
Letters Patent, and whether the decision in A I K 
1954 Mad 642, requires reconsideration — (Quaere) 
Letters Patent (Madras), Cl. 15. AIR 1363 Andh 

Pra 277. i 

0 -O. 47, R. 7-Order granting review on grounds 

other than those mentioned in provisos to O. 4 , 

R. 4 (2) - No appeal lies. 69 Mad LW(Andh) 50, 
Overruled—See Civil P. C. (1908), 0. 47, R. 1. A I 
1961 Andh Pra 201 (FB). 

_O. 47, R. 7 — Discretionary order — Appeal pro¬ 
vided - Interference with discretionary order- 5ee 

Civil P. C. (1908), S. 107. AIR 1959 Cal 150. * 
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-0. 47, B. 7 (1) (b) — In contravention of the pro¬ 
visions of R. 4—Meaning of — Order granting review 
—Appeal against—Grounds — Appeal against decree 
passed on review — Powers of appellate Court — 
See Civil P. C. (1908), O. 43, R. 1. AIR 1962 
Mjs 239. 

—0. 47, R. 7 — Letters Patent (Nagpur), Cl. 10 — 
Refusal to review — Appeal — See Letters Patent 
(Nagpur), Cl. 10. AIR 1956 Nag 215. 

—0. 4", B. 7 — Revision against order refusing re¬ 
view — See Civil Procedure Code (5 of 190S), S. 115. 
AIR 1952 Nag 24S. 


— 0.47, R. 7 (1) (a)-Contravention of R. 2 — See 
Civil P. C. (1908), 0. 47, R. 2. AIR 1954 Pepsu 27. 

—0. 47, R. 7 — Review rejected — Appeal from 
decree maintainable — Revision does not lie — Se 9 
Civil Procedure Code (5 of 190S), S. 115. AIR 1953 
Raj 153. 

—0 47, R.7J1)—Provincial Insolvency Act (1920), 
Ss. 5(l)aod 75 — Order refusing review — Appeal 
lies under Act — Civil P. C. applies subject to In- 
solvency Act. A I R 1935 Pat 177, Not followed — 
See Provincial Insolvency Act (1920), S. 5 (1). A I R 
1955 TravCo 49. 

-0. 47, R. 7 — Error apparent on face of record — 

Rejection of application for review under misappre¬ 
hension — It is failure to exercise jurisdiction — See 
Civil Procedure Code (5 of 1908), S. 115. AIR 1955 
Vindh Pra 46. 


—0. 49, R. 1 — Partition Act (1893), S. 7 - Order 
dismissing objection to sale held under Partition Act 

— Final decree passed — No appeal lies against order 
ol dismissal. AIR 1929 Lah 245, Dissented from — 
See Petition Act (1893), S. 7. AIR 1959 Punj 129. 

— 0. 49, R. 3 — Notice to judgment-debtor before 
passing final decree — Notice necessary as matter of 
pruderice and as sound rule of practice — Words 
“and after hearing the parties” in App. D Form 0 are 
relevant—Form has statutory force — See Civil P. C, 
(1908), 0. 34, R. 5. 1965 Raj L VV 479=ILR (1965) 
15 Raj 1110=AIR 1966 Raj 261. 

-0. 49, R. 3—Suit for sale on mortgage — Mort¬ 
gagor when finally and irrevocably loses his equity 
of redemption - See Civil P. C. (1908), O. 21, R. 92. 
AIR 1956 Cal 510. 


“0. 50, R. 1 — Framing of issues in small cause 
suits — Adducing full ana further particulars — See 
Provincial Small Cause Courts Act (1887), S. 17. 
AIR 1956 Bhopal 9. 


——Appendix D, Form No. 10 — Compromise decree 
in contravention of O. 34, R. 6 — Effect — Irregu¬ 
larity whether renders whole decree void — Irregu¬ 
larity if can be waived—Failure to object—Mortgagor 
whether estopped from challenging it — See Civil 
P. C. (1908), 0. 34, R. 0. AIR 1957 Pat 575. 


—Appendix E, Forms Nos. 22 and 23 — Andhra 
Civil Rules of Practice, R. 177 and Forms Nos. 04 and 
05 --No inconsistency between these provisions — 
See Civil P. C. (1908), O. 21, R. 53. AIR 1904 Andh 


—Appendix G, Form 9 — Appeal dismissed with 
costs — Omission to mention cost of first .instance — 
Power of executing Court to refer decree of first 
See Civil P ’ c -’(1908), S. 38. AIR 1958 

rat SU6. 

:—Appendix G, Form No. 11 - Application for 

“W . t0 W® 1 P au P er — Respondent is not en¬ 
titled to notice — Notice to respondent issued — Res¬ 
pondent is not entitled to say that decree sought to 
be appealed against is not contrary to law - He can 

S? D J. es * * act °f pauperism of applicant — See 
Civil P. C. (1908), O. 44, R. 1. AIR 1961 Ker 309. 

Sch. 1, Appendix F, Form 5 — Attachment be. 


fore judgment — Proper form to be used — See Civil 
P. C. (1908), O. 38, R. 5. AIR 1963 Pat 286. 

-Sch. 2, Para. 21-Arbitration proceedings ending 

before Act came into force — Order refusing to file 
award — If appealable — See Arbitration Act (1940), 
S. 39. AIR 1952 Vindh Pra 25. 

-Sch. 3. Para. 11 — Debt Laws — Bombay Agri¬ 
culturists Deb: Relief Act (1947), S. 24 — lurisdic- 
tion—Execution of mortgage decree sent to Collector 

— Adjustment by sale —^Validity — Jurisdiction to 
decide — See Debt Laws — Bombay Agriculturists 
Debt Relief Act (L947), S. 24. AIR 1956 Bom 007. 

CIVIL SERVICE REGULATIONS 

9 —Art. 465-A—Retirements contemplated by these 
two Regulations:are not same. See Police Regulations, 
Reg. 214, Expl. II. AIR 1956 Nag 162 (FB). 

CIVIL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RULES (1930) 

-Constitution of India, Arts. 220, 311 and 313- 

High Court exercising jurisdiction under Art. 220- 
Power to go behind order impeached — Violation of 
rules made by Government — Accrual of cause of 
action. AIR 1955 Mad 182. Diss. from. See Consti¬ 
tution of India, Art. 220. AIR 1956 Bom 4S3. 

— R. 11, Cl. 5— Constitution of India, Arts. 311 (2) 
and 22 (1) — Reasonable -opportunity — Denial of — 
Disciplinary enquiry — Permission to engage lawyer 
denied — Effect — Delinquent Government servant 
cannot be equated to accused — Right to defend 
guaranteed by Arts. 22 (1) and 311 distinguished — 
Restrictions on right of representation in cl. 5, R. 11, 
Civil Services (Classification, Control and Appeal) 
Rules are not unreasonable. See Constitution of India, 
Art. 311(2). (1964) 1 MysLJ 333= (1964) 9 Fac 
L R 98=( 1965) 2 Lab L J 515=AIR 1966 Mys 218. 

-Hr. 17 (b) (i) and (d) (i) — Constitution of India, 

Art.'SlL (2)-Reasonable opportunity—Punishment of 
reduction in rank — Enquiry under R. 17 (d) (i) 
waived— No sufficient reasons for waiver— Order 
inflicting punishment held violative of provisions of 
Art. 311 (2) of Constitution and Rule 17 (d) (i) of Civil 
Services (Classification, Control and Appeal) Rules. 
See Constitution of India, Art. 311 (2). A I R 1905 
Mad 155. 

—-Rr. 49, 55 — Constitution of India, Art. 311- 
Petitioner serving in U. P. Public Health Service- 
Petitioner continuing in service for more than year 
after completing prescribed period of probation— 
Subsequent order of discharge on ground that he 
was physically unfit — Applicability of Rr. 49, Ex¬ 
planation and 55 — Right of notice and hearing. See 
Constitution of India, Art. 311. AIR 1956 All 380. 

-R. 49—Constitution of India, Art. 311—Question 

whether Government servant in temporary service is 
entitled to safeguard provided by Article — Duty of 
Court is to enquire whether he is to be deemed to be 
in quasi-permanent service and not whether he is 
holding temporary post in substantive capacity. See 
Constitution of India, Art. 311. AIR 1955 Pun| 229. 

• —R. 52— Constitution of India, Arts. 229 (1), 313 
and 307 (1)—Member of High Court staff—Power to 
dismiss vests in Chief Justice. See Constitution of 
India, Art. 229 (1). AIR 1956 S C 285. 

Servants (Inquiries) Act (1850), 
Ss.2,23 — Civil servant, employed under State Gov¬ 
ernment—Power of State Government to order public 
enquiry — Irregularity in ordering inquiry—Effect. 

o » blic , & rvants (Inquiries) Act (1850), S. 2. AIR 
1U50 runj 88. 

•tHR- 55 —Constitution of India, Art. 311 (2) (prior 
to Constitution (Fifteenth Amendment) Act, 1983) 
— Reasonable opportunity — Requirement of oral 



1446 CIVIL SERVICES (CLASSIFICATION, CONTROL & APPEAL) RULES (1930), R. 55 


enquiry under R. 55 of Civil Services (Classification, 
Control and Appeal) Rules (1930) is mandatory—It is 
based on considerations of natural justice and fair- 
play—Failure to hold such enquiry infringes Art. 311 
(2)—Enquiry Officer may regulate such enquiry. See 
Constitution of India, Art. 3Ll <2). (1965) 2 S C W R 
667 = 1965 M P L J 941=A1R 1966 S C 269. 

•-R. 55—Constitution of India, Art. 14—D scipli. 

narv Proceedings (Administratve Tribunal) Rules 
(1951)—Validity—Pules are not discriminatory when 
compared to Classification Rules —Rules do not con¬ 
travene Art. 14—AIR 1960 Orissa 68, Reversed. See 
Constitution of India, Art. 14. AIR 1963 S C 779. 

-R. 55 — Constitution of India, Art. 311 (2)—Rea¬ 
sonable opportunity — Opportunity to show cause 
against proposed punishment — Mere mention of 
proposed punishment in charge-sheet not sufficient— 
Second opportunity to show cause against proposed 
punishment must be given when Authority decides 
to punish delinquent officer after considering eo- 
ouirv report. See Constitution of India, Art. 311 (2). 
AIR 1965 All 492. 

— Pr. 55, 49 — Petitioner serving in U. P. Public 
Health Service — Petitioner continuing io service for 
more than year after completing prescribed period 
on probation — Subsequent order of discharge on 
ground that he was physically unfit — Applicability 
of R. 49 Explanation and R. 55—Right of notice and 
hearing. See Constitution of India, Art. 311. AIR 
195G All 330. 

-Pr. 55. 49 and 55- A — Regular enquiry under 

R. 55 to be held before punishment is imposed, 
pxceDt in cases of minor punishments mentioned in 
R. 49 (i), (ii) and (iv). (1963) 2 East L R 1(DB). 

-R. 55 — Constitution of India, Arts. 311 and 226 

—Reduction of Government servant— Proceedings in 
contravention of R. 55, Civil Services (Classification 
Control and Appeal) Rules — Finding'arrived at in 
violation of natural justice. See Constitution of India, 
Art. 311. AIR 1957 Orissa 184. 

-R. 55 — Constitution of India, Art. 311—Bihar 

Service Code, R. 74 — Appellant retained in service 
after superannuation — Extension of service not 
granted — Appellant ordered to retire under R. 74- 
Order does Dot offend against Art. 311 of the Con¬ 
stitution. See Constitution of India, Art. 311. AIR 
1965 Pat 186. 

-R. 55 — Civil servant pmployed under State Gov¬ 
ernment—Power of State Government to order public 
enquiry — Irregularity in ordering inquiry—Effect. 
See Public Servants (Inquiries) Act (1850), S. 2. AIR 
1956 P„ni 58. 

-R. 55-A — Pecuniary loss caused to State by 

negligence of servant — Recovery from pay — Ad¬ 
equate opportunity of making representation has to 
be given — Recovery under R. 49 — Conditions 
precedeot, stated—Grounds on which tentative pun¬ 
ishment is proposed to he given should be mentioned 
while giving opportunity — Unless agreed upon or 
unless provided by statute, deduction of unliquidated 
damages cannot be made. See Civil Services (Classifi¬ 
cation, Control and Appeal) Rules, R. 49. AIR 1955 
VindPra2l. J 

0 —B. 55.B-Probationer —Termination of service 
in accordance with terms in lettter of appointment— 
Term not inserted by virtue of any law for time 
being in force—R. 55.B applies and is not excluded 
by R. 3 (a). See Civil Services (Classification, Control 
and Appeal) Rules (1930), R. 3 (a). AIR 1963 S C 
1552. 

CIVIL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RULES (1955) 

— Constitution of India, Art. 311-Enquiry by sub¬ 
ordinate authority under delegation of power from 


appointing authority — Supervisor of City Improve- 
ment Board—Appointing authority of. See Constita- 
lion of India, Art. 311. AIR 1958 Andh Pra 112, 


CIVIL SERVICES REGULATIONS AND, 
LIBERALISED PENSION RULES 

-R. 474 — Discharge of officer upon abolition of 

post — Unless he is appointed to another post, he has 
option ot taking any compensation, pension or gratuity 
to which be may be entitled for service he has 
rendered—Pension and gratuity are to be calculated 
in accordance with Rr. 474 and 474 (1) (a). Sse Civil 
Services Regulations and Liberalised Pension Rules, 
R. 430. A I R 1965 All 406. 

--Civil Service Rules — Manual for Guidance of 

Officers of Excise and Salt Department Vol. II, 
R. 132—Nature of. 

Rule 132 of the Manual for Guidance of Officers of 
Excise and Salt Department is not a statutory rule 
but merely an executive instruction. That rule 
applies to officers on duty and not to suspended 
officers. An officer, on suspension, is not on duty 
and there cannot be any conceivable reason to keep 
him coDfiaed within limits of the jurisdiction of the 
district headquarters and thus to restrict his freedom 
of movement. (1902) I Lab L J 3L7 = (1961) 3 Fac 
L R 285 (Cal). 


CLUBS AND ASSOCIATION 

-Chamber of Commerce — Produce section — 

Managing Committee — Action of, in fixing clearance 
price - Validity. A I R 1953 Trav-Co 26 (29, 31) 
(Pt A) (Prs 11, 17). 

-Voluntary association — Characteristics. AIR 

1953 Trav-Co 20 (30, 31) (Pt D) (Pr 16). 


COACHING TRAFFIC RULES 

-R. 161—Railways Act (1890), S. 72 — Coaching 

Traffic Rules, Rule 161 — Agent having authority to 
take delivery only — Railway cannot re-book goods, 
on application of such person. See Railways Act 
(1890), S. 72. AIR 1959 Pat 337. 


CO XL BEARING AREAS (ACQUISITION 
AND DEVELOPMENT) ACT (20 of 1957) 


§-Ss. 1, 3 (4), 4, 5 — No provision for compensa- 

ion for suspension of mine owners’ rights— Validity 
>f Ss. 4 and 5 cannot be challenged—Constitution of 
[odia, Arts. 3I-A (1) (e) and 31 (2). Burrakur Coal Co. 

Union of India, A I R 1961 S C 954 (961, 962) 
Pt E) (Pr 23). 

9 _S. 3 (4) — No provision for compensation for 

uspension of mine owners’ rights — Validity of Ss. 4 
ind 5 cannot be challenged — Constitution ot India, 
Vrts. 31-A (1) (e) and 31 (2). See Coal Bearing Areas 
Acquisition and Development) Act (51 of 1957), S. 1. 
^ I R 1961 S C 954. 


COAL MINES (CONSERVATION AND 
SAFETY) ACT (12 of 1952) 

0 -S 7 — Coal Mines (Conservation and Safety) 

Rules (1951). R- 39 — Opening and reopening of coal 
mines — Rule 39 dealing with — It is authorised by 
S. 17—It is not invalid. See Coal Mines (Conserva- 
tion and Safety) Act (12 of 1952), S. 17 (2). AIR 
1965 S C82L. 

COAL MINES PITHEAD BATH RULES (1940) 

-R. 3(1) — Omission of owner to comply with 

R. 3 (l) — Liability of agent. See Mines Act (1923), 

S. 39. AIR 1950 Nag 71. 

-Rr. 4, 5 and 6 —Nature of. See Mines Act (1923). 

S. 30. AIR 1956 Nag 71. 


COAL MINES P. F. AND B. SCHEME ACT (40 of 1943) 
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COAL MINES PROVIDENT FUND AND 
BONUS SCHEME ACT (46 of 1948) 

__Scheme under — Payment of Wages Act (1930), 

S. 2 (vi) (before amendment of 1957) and S. 15 (3)— 
Wages — Bonus scheme under Coal Mines Provident 
Fund and Bonus Schemes Act—Bonus under, comes 
within definition of ‘wages’—Application for payment 
of such bonus can be entertained by authority under 
Payment of Wages Act. See Payment of Wages Act 
(1936), S. 2 (vi). AIR I960 Pat 523. 

COAL MINES PROVIDENT FUND 
SCHEME, 1902 

#-Paras. 70 (a), (d) and (f), 33-A, 38, 42 and 09-A 

—Coal Mines Provident Fund and Bonus Scheme Act 
(1948), S. 2 (b), 2 (e) — 'Coal mine’ and employer— 
Meaning of—Coke plant situated near coal mine not 
belonging to coal mine but to lessee of land from 
coal company — Coke plant is not coal mine within 
S. 2 (b) and owner thereof is not employer within 
S. 2 (e)—Provisions of Act and scheme do not apply. 
(1965) 2 Lab L J 522=(l965) II Fac L R 275 (FB). 

COCHIN ABKARI ACT (I of 1077 M.E.) 

^—S. 22—Contract Act (1872), S. 23—Agreement 
in contravention of Cochin Abkari Act'—Agreement 
is void — Money due under it cannot be recovered. 
See Contract Act (1872), S. 23. AIR 1962 Ker21 
(FB). 

—S. 69—Constitution of India, Arts. 372, 245, 240 
—Validity — There is conflict between S. 69 read 
with S. 29 of the Act aad Arts. 245 (1) and 248 (3) 
of the Constitution — G. 0. Ms. 253/03 Rev. dated 
25-3-1903 is illegal and has to be struck down. Se8 
Constitution of India, Ait. 372. AIR 1965 Ker 8. 


Acquisition under the T. C. Act of 1956 is limited 
only to the property requisitioned and can be made, 
only on the fulfilment of certain conditions. This is 
not the object of statutes like the Cochin Act relating 
to the acquisition of land, under which any land may 
be acquired, without the need for requisitioning. 
The two Acts are intended to serve different purposes, 
and to apply to different situations and can well 
stand together. There is therefore no repeal of the 
Cochin Act or any of its provisions by the T. C. Act 
1 of 1953. 1900 Ker L T 18 L = I960 Ker L J 224= 
(I960) 1 Ker L R 364=1 L R (I960) Ker 404. 

-S. 10 — Land Acquisition Act (1894), Ss. 18 (2), 

Proviso (b), 11 and 12 — Date of the award—4 Ind 
Cas 914 (Lah); 22 Ind Cas 652 (Oudh). view of 
Mukerji J., in A I R 1929 All 709 and 47 Trav L R 
1, Dissented from. See Land Acquisition Act (1894), 
S. 18 (2), Proviso. AIR 1954 Trav-Co 444. 

COCHIN LAND ACQUISITION RULES 

RULE III 

-R, III (6) — Award of compensation — Form of. 

The award of which knowledge should be brought 
home can only be *an award as prescribed by S. 10, 
and drawn up in the.form given under Rule III (0) 
of the Rules framed under the Cochin Land Acqui¬ 
sition Act. A communication requesting for payment 
under protest of the amount awarded for the land 
acquired, cannot be construed as an application for 
a reference under S. 17. See Land Acquisition Act 
(1894), Ss. 11 and 18. 1963 Ker L J I93=ILR (1963) 
1 Ker 438. 

COCHIN PALTAM TARAWAD PROCLA¬ 
MATION (8 of 1124 M.E.) 

SECTION 8 


COCHIN INCOME-TAX ACT (6 of 1117 M E.) 

-S. 3 (9) (as amended in 1122)—Wrong orders— 

Error apparent on face of record — Other remedy 
open. See Constitution of India, Art. 220, AIR 
1956 Trav-Co 240. 

-S. 5 (3) (iii), (vii) - Constitution of. India, 

Art. 228— Wrong orders — Error apparent on face of 
record — Other remedy open. See Constitution of 
India, Art. 220. A I R 1950 Trav-Co 240. i 

COHIN LAND ACQUISITION ACT 
(2 of 1070 M.E.) 

See also corresponding provisions of Land Ac¬ 
quisition Act (1894). 

SECTION 1 

-S. 1 — Travancore-Cochin Requisitioning and 

Acquisition of Property Act (1 of 1956), S. 1—Object 
and fields of operation of two Acts are different— 
Cochin Act held not repealed by Act 1 of 1950- 
Words and Phrases — ‘Requisitioning* and ‘Acquisi¬ 
tion’ — Travancore-Cochin Requisitioning and Ac¬ 
quisition of Property Act (1 of 1956), S. 1. 

The Cochin Act provides for the acquisition of any 
property but Act 1 of 1950 provides for the requlsi- 
tioning of property, and in certain oases, for the 
acquisition of requisitioned property. Requisitioning 
and acquisition are different concepts in law, requisi- 
tioning implying only a temporary deprivation of the 
owner, of the use and possession of a property, 
acquisition implying a transference of the property, 
or all the rights (hereto. In requisitioning, the title 
remains with the owner, but he is excluded by the 
State from the right to the possession or enjoyment 
or the property, but acquisition is the acquiring of 
the entire title of the expropriated owner whatever 
the nature or extent of that title may be. 1950 SCR 
063, Foil. 


-S. 8 — Under S. 8 of the Paliam Proclamation 

the properties of the assignee can be validly attached 
for the recovery of arrears of revenue under the 
Revenue Recovery Act. See Cochin Revenue Recovery 
Act (4 of 1083), S'. 0. 1950 T C L R 443 (DB). 

COFFEE MARKET EXPANSION 
ACT (7 of 1942) 

S. 5 — Sales Tax — Madras General Sales Tax 
Act (9 of 1939), S. 2 (b) — Indian Coffee Board is a 
dealer. See Sales Tax — Madras General Sales Tax 
Act (9 of 1939), S. 2 (b). AIR 1956 Mad 449. 

COLLECTIVE BARG HNING 

See Trade Unions Act (1926), S. 28F, Chapter III-A, 
of which S. 28-F is a part — (Note : Was introduced 
by Amending Act XLV of 1947 which is not yet 
brought into force. But in various States the Chapter 
is introduced as State Amendment.) 

COLLIERY CONTROL ORDER (1945) 

-Cl. 10A — Constitution of India, Art. 280 (1) (a) 

— Inter-State sale-— Movement of goods outside the 
State should be under terms of sale — Supply of coal 
by colliery to allottees under Colliery Control Order, 
1945 — Price paid in advance — Coal delivered to 
railway at the colliery — Consignment 'freight to 
pay’ and at consignees* risk — Sale held complete at 
colliery — Movement of goods not under contract o* 
sale — Sale held not exempted under Art. 289 (1) (a). 
See Constitution of India, Art. 286 (1) (a). AIR 1962 
Andh-Pra 75. 

COMMISSIONS OF INQUIRY ACT (60 of 1952) 
—S. 3 — Criminal P. C. (1898), S. 200, Proviso (aa) 

— District Magistrate appointed Commissioner ot 
inquiry under Act — Government authorising Com* 
mlssioner to prefer complaint — Complaint preferred 

— Commissioner held did not purport to act in dis- 
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charge of his official duty as he had no official duty 
to prefer complaint as District Magistrate or as Com¬ 
missioner of Inquiry — Hence, S. 200, Proviso (aa) 
was not applicable — Procedure prescribed by S. 200 
without the proviso, should be adopted for taking 
cognizance of offence on complaint by examining 
complainant. See Criminal P. C. (1898),'S. 220. Pro. 
viso (aa). 1960 Cri L j 1466 = AIR 1960 Ker 350. 

—~S. 5 (1), (2) — Jammu and Kashmir Commission 
of Inquiry Act (32 of 1902), Ss. 4, 5 (1) and 5 (2) — 
Production of documents — Commission has un¬ 
fettered powers in asking for production cf documents 

— Privilege under S. 123, Evidence Act, cannot be 
claimed unless S. 5 (2) is made applicable. See Jammu 
and Kashmir Commissions of Inquiry Act (32 of 
1962), S. 4. AIR 1965 J and K 75. 

—S. 10 - Criminal P. C. (1898), S. ISO (1) (a) — 
District Magistrate appointed Commissioner of Inquiry 
under Commissions of Inquiry Act, 1952 — Commis¬ 
sioner is competent to prefer complaint. See Criminal 
P. C. (1898), S. 190 (1) (a). 1960 Cri L J 1466 = AIR 
1960 Ker 350. 

COMMUTATION 

Pension of. 

See Pensions Act (1871), S. 10. 

COMPANIES ACT (7 of 1913) 

®—“S. 2 (11) — Defence of India Rules (1939), 
Rr. 75-A (1) and 119—Service of requisition on order 

— On whom to be made — Mode of service—Requi¬ 
sition against Company—Service on Managing Agent 
who is principal officer is effective and proper. See 
Defence of Incia Rules (1939), R. 75-A (lj. AIR 1961 
S C 1214. 

-S. 2 (1) (9) — Excess Profiis Tax Act (1940), S. 2 

(10), (19), Sch. I, R. 7 (1), 2 (a) — Directors’ remune¬ 
ration. See Excess Profits Tax Act (1940), S. 2 (10), 
(19). AIR 1953 All 31. 

-Ss. 2, 3 — Jurisdiction of High Court to entertain 

winding up petition on behalf of Government — If 
barred by S. 220, Government of India Act—Govern 
ment of India Act (1935), S. 220. AIR 1932 Cal 323 
(327, 328) (Pt A) (Prs 6,7, S). 

-S. 2 (1) (ii) — Affixing of word ‘Company’ after 

firm name — Section 4, if attracted. See Companies 
Act (1913), S. 4. AIR 1951 Kutch 55. 

-S. 2 (9-A) — Hindu Law —Joint family—Acqui¬ 
sition — Presumption — Managing agency agreement 
by coparcener — Commission earned would be prima 
facie his individual (and not Joint family) income. See 
Hindu Law — Joint family. AIR 1952 Mad 828. 

-S. 3 — Jurisdiction of first class Magistrate to 

take cognizance of case under S. 282A and try. See 
Companies Act (1913), S. 282A. AIR 1953 All 715. 

-S. 3 — Jurisdiction of High Court to entertain 

winding up petition on behalf of Government — If 
barred by S. 220, Government of India Act. See Com¬ 
panies Act (1913), S. 2. AIR 1952 Cal 323. 

-S. 3 — Administration of Evacuee Property Act 

(1950), Ss. 7, 7A, 2 (f) and 1 (2) (as amended by Act 
42 of 1954) — Evacuee property—Shares ip company 
having registered office at Calcutta — Jurisdiction of 
Custodian in Bihar — Situs of shares — Company 
having factory in Champaran in territorial limits of 
Bihar — If this gives jurisdiction to Bihar Custodian 

— Views of Malik C. J. in AIR 1951 All 740 (764, 
765), Dissented from. See Administration of Evacuee 
Property Act (1950), S. 7. AIR 1957 Pat 312. 

-S. 4 — Partnership — It is not correct to say that 

a private limited company is a partnership. AIR 1951 
Mad 291. 

-S. 4 — Share-holders and Company — Relations 

between stated. AIR 1955 N U C (Punj) 4994. 

-—S. 11 — Specific Relief Act (1877), S. 54 — In¬ 


junction to restrain registration of society uoder 
particular name—Power of Court to grant injunction. 
See Specific Relief Act (1877), S. 54. AIR 1952 Cal 
804. 

Ss. 12, 13, 14 — Alteration of memorandum — 
Confirmation of — Safeguards to protect interests 
of creditors, share-holders and public — Discre¬ 
tionary power of Court while confirming alteration. 
See Companies Act (1956), S. 17. AIR 1961 Cal 666. 

-S. 14—Expressions ‘any person’ or 'class of per¬ 
sons’ in S. 12 (3) (a) — Meaning — Expression ‘shall 
have regard to’ in S. 14 — Effect — Resolution to 
change registered office of Company from one State 
to another — State or any other person is competent 
to raise objections under S. 12. See Companies Act 
(1950), S. 17. AIR 1957 Orissa 232. 

~—;S. 21 — Different expressions—Articles of asso¬ 
ciation — Interpretation. See Interpretation of 
Statutes. AIR 1956 Bom 537. 

-S. 27 — Companies Act (1956), Ss. 457, 30 — 

Power of Official Liquidator to sell properties of 
Company during winding up — Not limited by 
Articles of Association. See Companies Act (1913), 
S. 179. AIR 1963 Mad 409. 

© —S. 2S (1) — Transfer of shares — Effect of — 
Right to dividend — VVindiDg up—Transfer of assets 
by liquidators for cash and shares in another Com¬ 
pany — Sanction bv Court — Discretion. See Com¬ 
panies Act (1950), S. 82. AIR 1956 S C 655. 

©-S. 30 — S. 2 (16) and !Table A, Reg. 18 — 

“Member,” “share-holder” and “holder of a share” 
are interchangeable words. See Companies Act 
(1950), S. 2 (40). AIR 1959 S C 775. 

© —S. 34 and Table A, Reg. 18—Transfer of shares 

— Relationship between transferor and transferee — 
Obligations of transferor. AIR 1958 S C 3S5. 

-—S 34 — Income-tax Act (1922), Ss. 16 (2), 18 (5) 
and 49-B— Income from dividends. See Income-tax 
Act (1922), S. 10 (2). AIR 1953 Nag 187. 

• —S. 60 — Debt Laws — Displaced Persons (Debts 
Adjustment) Act (1951), Ss. 19 (4) and 3 — Reduc¬ 
tion of share capital — Company Judge sanctioning 
such reduction — Order of Company Judge passed 
under S. 60, Companies Act, 1913 cannot deprive 
statutory right of displaced person granted under 
S. 19. See Debt Laws — Displaced Persons (Debts 
Adjustment) Act (1951), S. 19 (4). AIR 1963 SC 1707. 
—S. 79 — General meeting not convened within 
period prescribed by S. 70 (3) — Share-holders can 
convene meeting under Ss. i78 or 79 (2) Such 
meeting can ratify acts of directors — Ratification 
does not bind share-holders — Section 86, protects 
acts of directors not properly appointed but does not 
protect acts of directors whose office has terminated. 
See Companies Act (1913), S. 70 (3). AIR 1959 
Cal 715. 

-S. 81 (2) and Sch. 1, Table A. Reg. 49 — Period 

of notice. AIR 1951 Mad 831 (2). 

-S. 84 — Directors — Imposition of other than 

share qualification — Validity. See Companies Act 
(1913), S. 85. AIR 1951 Mad 520. 

-S. 80 (g) — Suit against company — Managing 

director removed from office — Suit in his own name 
for declaring removal void — Maintainability. See 
Companies Act (1913), S. 23. AIR 1951 Mad 542. 

• -S. 87-B (f) - Partnership Act (1932), Ss. 7, 8, 

43 — Partnership at will — Meaning of — Duration 
of partnership, and provision for determination, im¬ 
plied in terms of partnership—Partnership is not. one 
at will — Partnership of managing agency of mills 

— Partnership terminates when managing agency 
terminates — Resolution of Board of Directors termi¬ 
nating managing agency agreement — Res ? 1 “71T 
approved by general body of share-holders oi co 
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pgjjy __ Managing agency terminates on date of reso¬ 
lution of Board of Directors, on which date managing 
agency partnership is also determined—A. S. No. 623 
of 1949, D/- 27-7-1953 (Mad), partly Reversed, See 
Partnership Act (1932), S. 7. AIR 1961 SC 1225. 

.—S, 91-A (1) — Borrowing by Company from 
director. AIR 1951 Nag 255. 

—S. 93— Directors — Imposition of other than 
share qualification — Validity. See Comoanies Act 
(1913), S. 85. AIR 1951 Mad 520. 

-S. 103 — Directors — Imposition of other than 

share qualification — Validity. See Companies Act 
(1913), S. 85. AIR 1951 Mad 520. 

-S. 109 (f)—Floating charge. AIR 1952 Mad 595. 

-S. 131(1)—Wilful non-compliance with Ss. 32 (3) 

and 131 (1) by directors — They are guilty. See 
Companies Act (1956), S. 161. AIR 1957 Mad 675. 

-S. 131- A—Business Profits Tax Act (1947), Sch. 2* 

R. 2 — "Reserves.” See Business Profits Tax Act 
(1947), Sch. 2, R. 2. AIR 1954 Pat 139. 

-S. 133 (3) — Failure to place balance sheet before 

general body meeting within time—Managing director 
pleading his own default — Plea of innocence bv 
directors. See Companies Act (1913), S. 13 (1). AIR 
1952 Mad 800. 

-S. 133 - Limitation Act (1908), S. 19 — Signing 

of balance sheet by director of company — Acknow¬ 
ledgment of liability. See Limitation Act (190S),S. 19. 
AIR 1951 Nag 255. 

• -S. 148-Defence of India Rules (1939). R. 75A 

(2) and (3) — Notice of acquisition — Service on 
owner essential — Mode of service to be effected in 
a reasonable manner—Requisitioned goods in posses¬ 
sion of company who had issued pucca delivery 
orders — Ownership in goods when passes by issue 
of pucca delivery order — Service of notice on Com¬ 
pany as owner through its managing agent held valid 
and effective under R. 75A (2). See Defence of India 
Rules (1939), R. 75A (2). AIR 1991 S C 1214. 

• —Ss. 153 (0) and 276 — Section 153 (6) if pro¬ 
vides execution to S. 276—Foreign Company—Scheme 
of arrangement, if can be sanctioned respecting such 
company. AIR 1951 Punj 145 (FB>. 

• -S. 1534 - Stamp Act (1899), S. 2 (10). Sch. r, 

Arts. 23 and 22 — Order under S. 153A, Companies 
Act, transferring assets of company in liquidation to 
another company—Transfer by deed in pursuance of 
such order — Stamp duty — Applicability of Arts. 23 
and 22. See Stamp Act (1899), S. 2 (10). A I R 1951 
Mad 209 (FB). 


—--S. 102 — Banking Companies (Amendment) Act 
(20 of 1950), Ss. 10, 11—Application for winding up 
"■Jurisdiction of District Court — Companies Act 
(1913). S. 102, See Banking Companies (Amendment) 
Act (20 of 1950), S. 10. AIR 1951 Bom 274. 

rrrSs. 162 (v), 103—Debt bona fide disputed. AIR 
1952 Cal 323. 

S. 162 — Compulsory winding at instance of 
Superintendent of Insurance —Effect on contract of 
employment between company and Secretary—Secre¬ 
tary of Insurance company—Services terminated due 
to official liquidator taking charge — Right to claim 
damages for wrongful termination of service — Doc¬ 
trine of frustration of contract — Applicability. See 
Insurance Act (1938), S. 53. AIR 1903 Mad 297 
(DB). 

S. 102—Company can be wound up even after ft 
had been struck off under S. 247 (5). See Companies 
Act (1913), S. 247 (5). AIR 1955 N U C (Mid) 3935. 

-S. 102—Object of winding up. AIR 1953 Punj 
145, 

T—S-163—Debt bona fide disputed. See Companies 
Act (1913), S. 162 (v). AIR 1952 Cal 323. 


-S. 103 (1)—Limitation Act (1908), S. 14—"Same 

cause of action” — Winding up proceedings under 
S. 163 (1), Companies Act and action for recovery of 
debts—Companies Act (1913), S. 163 (1). See Limita¬ 
tion Act (1908), S. 14. AIR 1951 Nag 255. 

-S. 1G6 — Foreign Company doing business in 

India — Winding up in India. See Companies Act 
(1913), S. 271 (1). AIR 1956 Mad 131. 

—-Ss. 169, 170—Inherent jurisdiction to stay in case 
of abuse of process. AIR 1952 Cal 323. 

-S. 170 — Inherent jurisdiction to stay in case of 

abuse of process. See Companies Act (1913), S. 169. 
AIR 1952 Cal 323. 

9-S. 171—Banking Companies Act (1949), S. 2 — 

Winding up proceedings in respect of Bank — Appli¬ 
cability of Ss. 171 and 232, Companies Act (1913). 
See Banking Companies Act (1949), S. 2. AIR 195® 
SC 614 (a). 

-S. 171 — Execution proceedings by company in 

liquidation—Claim petition by third party—If “other 
legal proceeding” within S. 171. AIR 1951 Mad 348. 

-S. 171—Difference. See Partnership Act (1932)> 

S. 69. AIR 1953 Punj 235, 

-S. 171 — Leave to proceed against company in 

liquidation — Plaintiff a secured creditor — Leave if 
should be granted and on what terms. AIR 1951 
Punj 292. 

-S. 171 — Travancore Companies Act, S. 210 — 

Proceedings against Company — Application for issu¬ 
ing a writ of certiorari to quash certain Government 
notifications by certain shareholders of a company 
under liquidation is not a proceeding against Com¬ 
pany and S. 210 cannot apply. AIR 1952 TrayCo 14. 


-S. 174 — Winding up proceedings — Wishes of 

creditors. AIR 1952 Cal 323. 

-S. 175—Application under S. 235—Limitation — 

Computation ot — Starting point — Date of appoint¬ 
ment of regular liquidator and not of provisional 
liquidator, is commencement of period of limitation. 
See Companies Act (1913), S. 235. A I R 1963 Mad 
464. 

9 —S. 179—Sanction of Court for criminal prose¬ 
cution of managing director — Sanction when not 
necessary. See Companies Act (1950), S. 457. AIR 
1956 S C 575. 


-S. 179—Official liquidator—Powers and duties of. 

AIR 1953 Punj 145. 


—-S. 179 (c)—Official Liquidator—Powers of—Sale 
of immovable property situated in foreign territory. 
AIR 1954 Trav-Co 40. 


—S. 183 (5) — Contributory challenging claim of 
certain creditors included in list drawn up by liqui¬ 
dator — If “person aggrieved” — Act of liquidator 
whether ‘act or decision’ within S. 183 (5)—Com¬ 
panies Act (1913), S. 246 — Rules under. AIR 1951 
Nag 275. 

• —5.184 — Order under Ss. 183 (3) and 184 ac¬ 
cording sanction to sale,— Whether administrative or 
Judicial — Order deciding lis between parties and 
passed after hearing it on merits—Order is judicial — 
Distinction between administrative and judicial 
orders stated. See Companies Act (1913), S. 202. 
AIR 1965 S C 507. 


■a. — Leave to sue — Reliefs falling partly 

under the jurisdiction of winding up the court— 

fe l e *P #cl of sucfl reliefs cannot be granted. 
1907 MP L J 788=ILR (1964) M P 254 (DB) 

Ss. 188,187 and 21—Scope—Liability of contri¬ 
butory —“ Excluswe of any money payable by him or 
the estate by virtue of any call in pursuance of this 
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“ S. 187—Scope—Liability of contributory — “Ex- 
elusive of aDy money payable by him on the estate by 
virtue of any call in pursuance of this Act” — Inter- 
Potion of. See Companies Act (1913), S. 180. AIR 
19o8 Mad 34. 

~ —S. 196—Object in enacting provisions in S. 45-G. 
See Banking Companies Act (1949), S. 4o-G. A 1 R 
1957 Cal 508. 

~S. 199—Limitation Act (1908), Arts. 182, 183 — 
Order by High Court under S. 183, Companies Act. 
See Limitation Act (1908), Art. 182. AIR 1951 All 362. 

-S. 202 — Decision given in the matter of winding 

up. AIR 1951 Nag 275. 

-S. 202—Travancore Companies Act, Ss. 210, 245 

— Company in liquidation — Application by share¬ 
holders for writs of certiorari for quashing certain 
notifications by Government—Applicability of Ss. 210 
and 245, Travancore Companies Act — Application is 
maintainable. See Companies Act (1913), S. 171. AIR 
1952 Trav-Co 14. 

-S. 207—Bank going into voluntary liquidation 

under S. 207, Companies Act (1913) — No licence 
under S. 22—Part III-A held did not apply. See 
Banking Companies Act (1949), Part. III-A. AIR 1961 
Orissa 26. 


-S. 216—Dividend — Company — Winding up — 

Profits from business continued by liquidator — Dis¬ 
tribution in the winding up — Whether dividend — 
Deduction of tax by liquidator from amounts distri¬ 
buted—Whether valid — Company — Winding up — 
Liquidation and dissolution — Distinction. See In¬ 
come-tax Act (1901), S. 2 (22) (c). (1905) 35 Com 
Cas 340 = (1965) 1 Com L J 340 (All). 


-S. 216—Court—Meaning of—Court means Court 

under Companies Act and not ordinary Civil Court. 
See Companies Act (1913), S. 3. AIR 1985 PunJ 24. 

9 —S. 227—Transfer of shares — Effect of — Right 
to dividend — Winding up — Transfer of assets by 
liquidators for cash aod shares in another company— 
Sanction by Court — Discretion. See Companies Act 
(1950), S. 82. AIR 1950 SC 655. 

-Ss. 228, 229 — Application governed by Ss. 228 

and 229, Companies Act, 1913 — Explanation to S. 3 
does not apply to such application. See Limitation 
Act (1908), S. 3, Explanation. AIR 1959 Cal 040. 

-Ss. 229, 230 -Interest—Trusts Act (1882), S. 23- 

Provincial Insolvency Act (1920), S. 48. AIR 1954 
All 129. 


S. 229—Provincial Insolvency Act (1920), S. 40 
—“Mutual dealings” — Interpretation of — Set-off — 
Companies Act 11913). S. 229. See Provincial Insol¬ 
vency Act (1920), S. 40. AIR 1954 Orissa 7. 

-S. 231-Petition for winding up — Money paid 

within three months prior to petition — Payment is 
not invalid. AIR 1952 Mad 595. 

-S. 231—Application by liquidator-Maintainabi- 

lity. AIR 1954 Trav-Co 164. 

9-S. 232 -Winding up proceedings in respect of 

bank — Applicability of Ss. 171 and 232, Companies 
Act (1913). See Banking Companies Act (1949), S. 2. 
AIR 1956 SC 614. 

-S. 232—Companies Act (1950), Ss. 440,537—Exe¬ 
cution of mortgage decree, against property in which 
company had puisne mortgage, is proceeding against 
company—Waiver of requirements of S. 1<1 Effect. 
See Companies Act (1913), S. 171. AIR 1963 Mad 308. 

-Ss 234 and 235—Power of liquidator to compro¬ 
mise misfeasance proceedings — Pr0P er ~" ur L; or 
granting sanction indicated. 1953-23 Com Cas 474— 
AIR 1955 NUC (Bom) 1422 (b). 

-S. 235—Civil P. C. (1908), S. 141 and O. 23, R. 3 

— O. 23, R. 3 applies to misfeasance proceedings 
under Companies Act (1913), S. 235. See Civil P. C. 


a908), s. 141. 1953-23 Com Cas 474 = AIR 1955 
NUC (Bom) 1422 (a). 

-S. 235—Court — Meaning of—Court means Court 
under Companies Act and not ordinary Civil Court. 
See Companies Act (1913), S. 3. AIR 1965 Punj 24. 

-?• 246—Contributory challenging claim of certain 

creditors included in list drawn up by liquidator—If 
“person aggrieved” — Act of liquidator whether ‘act 
or decision’ within S. 183 (5). See Companies Act 
(1913), S. 183 (5). AIR 195 L Nag 275. 

-S. 248 (2)—Regulation under, Regn. 14 framed 

for the State of Delhi—OffeDce under Companies Act 
—Complaint by private individual in State of Delhi— 
Whether competent — AIR 1953 Mad 190 and AIR 
1942 Mad 293, Diss. from. See Companies Act (1950), 
S. 009 (2). AIR 1950 Punf 210. 


-S. 253 (i), (ii)—Certificate of approval to company 

—Registration under Companies Act — If condition 
precedent — Mineral Concession Rules (1949). See 
Mines and Mineral (Regulation and Development) 
Act (1948), S. 5. 1960 B L J R 105=ILR 38 Pat 1160. 

f% -S. 270-Section 153(0) if provides exception to 

S. 270—Foreign company — Scheme of arrangement, 
if can be sanctioned respecting such company. See 
Companies Act (1913), S. 153 (0). AIR 1951 Punj 
145 (FB). 

-S. 280—Civil P. C. (1908), O. 33, R. 1 - 'Person* 

Includes juristic person like Corporation — Corpora¬ 
tion can be allowed to sue in forma pauperis—S. 280, 
Companies Act does not affect such right. See Civil 
P. C. (1908), O. 33, R. 1. AIR 1961 Bom 1. 

-S. 281—Application by directors under S. 281 (2) 

to High Court — Prosecution against them already 
instituted—High Court cannot relieve directors from 
liability of pending prosecution. See Companies Act 
(1950), S. 033. AIR 1956 Orissa 205. 

-S. 281 (2)—“Claim” includes criminal prosecu¬ 
tion — Companies Act (1950), S. 033 (2). AIR 1900 


11 100, Dissented from. 

The word “claim” in sub-s. (2) of S. 281 of Com- 
anies Act, 1913, mast be construed as having been 
sed in a special sense so as to include also criminal 
rosecution. The High Court has, therefore, power 
nder S. 033 (2) to relieve against an apprehended 
rosecution. AIR 1950 Orissa 205 , AIR 1959 Bom 
45; AIR 1900 Kerala 15, (1934) 1 Ch 227, (1940) 1 
h 495, Rel. on. AIR I960 All 100, Disst. from. 1965 
un L R (Sup) 573=ILR (I960) 2 Pum 221 = (I960) 
a r* 1 A A —MQflfll 1 fnm I. I 214. 


_S. 281 (2) — Belief can be graoted after dissolu¬ 
tion of Company—Companies Act (1950), S. 633 (2). 

Relief can be granted to liquidator under S. 281 (2) 
aft**r the Company had been wound up. (1903) 2 Ch 
025, Distinguished. 1905 Puu L R (Sup) 573 = ILR 
(I960) 2 Punj 221=(1960) 36 Com Cas 144= (1900) 
1 Com L J 214. 

-Sch. I, Regns. 24, 25, 20 — Forfeiture of share — 

Requirements — Burden of proof — Invalid notice — 
Effect. AIR 1951 Nag 200. 


-Sch. I, Regns. 27, 28 — Sale of invalidly forfeited 

shares—Remedy of former shareholder is to claim 
damages from company. AIR 1951 Nag 260. 

-Sch. I, Table A, Reg. 20 - Private Company - 

Articles of association conferring on directors 
absolute and uncontrolled discretion to refuse to 
register transfer of share — Interference by Conrt. 
See Companies Act (1913), S. 3S. AIR 1956 Nag 20. 

-Sch. I, Table A, Reg. 18 - Transfer of share in 

blank — Effect of such transfer on Company—Equ** 
ties arising between transferor and transferee* nee 
Companies Act (1950), S. 1L0. AIR 1959 S C 775. 

-Sch. I, Table A, Regns. 18, 19, 20, 21, 22 and 

23 — Transfer and transmission — Distinction * ur# 
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chaser of share at Court auction — If automatically 
becomes member — Proper procedure for transfer — 
Discretion of directors to refuse to register such 
transfer. See Companies Act (I913)i S. 34. AIR 1950 
Nig 20. 

-Sch. I, Table A, Regn. 18 — Income from divi¬ 
dends. See Income-tax Act (1922), S. 10 (2'. AIR 
1953 Nag 187. 

*— Sch. I. Table A, Regn. 22 — Transfer and trans¬ 
mission. See Companies Act (1913), S. 18. AIR 1957 
Orissa 203. 

-Sch. I, Table A, Regn. 49— Period of notice. See 

Companies Act (1913), S. 81 (2). AIR 1951 Mad 831. 

*-Sch. I, Table A, Regns, 95,96 and 97—Income- 

tax Act (1922), S. 10 (2) (prior to omission by Finance 
Act, 1959) — Payment of interim dividend by direc¬ 
tors — Mere declaration cannot be regarded as pay¬ 
ment within S. 10 (2)—AIR 1948 Bom 404, Overruled. 
See Income-tax Act (1922), S. 10 (2). AIR 1964 S C 
1866. 


—Sch. I, Table.A, Regn. 95—Income-tax Act (1922), 
Ss. 2 (1), 4 (3) (VIII), 0,10 and 12—Assessee bolding 
shares in company, whole or part of whose profits 
are exempt from tax as agricultural income—Income 
from dividend received by assessee is not agricul¬ 
tural income exempt from tax. See Income-tax Act 
(1922), S. 2 (i). AIR 1953 Bom 1. 

#—Sch. I, Table A, Regn. 97 — Income-tax Act 
(1922), Ss. 2 (0A) ! (a), 12 — Dividend — Company 
issuing shares in 1945 at premium and keeping ihare 
premiums as capital reserve — Company declaring 
dividend out of such capital reserve in year 1953— 
As«essp<? taxed on such dividend in assessment year 
1954-55 — Held S. 78 of Companies Act (1958) did 
not affect taxability of such dividend. See Income- 
tax Act (1922), S. 2 (0A) (a). AIR 1964 S C 1800. 

-Sch. I, Table A, Regn. 112 — Share-holders o! 

company residing at great distances from company's 
registered office — Notice of meeting — New articles 
proposed — Necessity to send copies of prooosed 
articles with notice. See Companies Act (1913), 
S. 79 (J)(b). AIR 1952 Cal 645. 


COMPANIES ACT (1 of 1956) 

--S. 2 (18)— Holding office of profit under Goveri 

inent of India — Test to determise — Meaning an 
object of disqualification — Object is to prevei 
conflict between interest and duty — Such provisior 
should receive wide interpretation to prevent mi: 
chief which might otherwise follow-There is di' 
tinctiOQ between holder of office of profit unde 
Government and bolder of service under Goverr 

m r 0 » D u "7> S’ ? ^ iea< ^ S. 8 (e) of Representatio 
a ^ e °Pl®Actis not an exception under Art. 102- 
Held on facts that appellant who was partner of fin 
of auditors of two Government companies and Lil 
Insurance Corporation and Government.nominate 
director of a company was disqualified from membei 

* IP ?L H °? s , e of People* See Constitution of Indii 
Art. 102 (1) (a). (1963) 67 Cal W N 558. 

•- Ss. 3, 12 (1), 13— Purpose and object — Distinc 
tton between — Object of company to contribute t 
political fund- Legality. See Companies Act (1950 
S. 12 (1). AIR 1957 Cal 234. 

7 S' 5 .,r Dfi f ence of Travancore Rules (as amende 
?XA^^ ficati0D R0C No * H31/42/Legis D/- 17-1 
1944), R. 94B (1) la)-“I SS ue" ol security - Meanin 
a J S /T“ e, _S e ® Capital Issues (Continuance ol Control 
Act (1947), S. 3. AIR 1957 Trav-Co 6.: 

1 S* 9—Voting rights of deferred shareholders no 
in conformity with those prescribed by S. 87- 
Exemption granted to Company under S. 89 (4)- 
Uld rights remain protected if they are not altered I 
accordance with provisions of S. 89 — Scheme an 


object of provisions in Ss. 87 to 90 — Power of ex¬ 
emption created under S. 89 (4) can be exercised 
once and finally only and there is no right of revoca¬ 
tion of exemption once granted. See Companies Act 
(1950), S. 89 (4). 67 Bom L R 302 = AIR 1960 Bom 
218. 

-S. 9 (b) — Scope — Amendment of Articles of 

Association in violation of provisions of Companies 
Act not contemplated. See Forward Contracts (Re¬ 
gulation) Act (1952), S. 9-A. AIR 1961 Punj 485. 

-S. 11—Partners of assessee firm sharing profits 

with strangers—Whether strangers become partaers 
of assessee.firm. See Income-tax Act (1922), S. 20A. 
AIR 1957 Andh-Pra 332. 


;-Ss. 13, lfl and 17 — Alteration in object clause 

in memorandum of Association to undertake new 
and additional business— Courts when should sane* 
tioo such alteration. 

Whether a new or additional business is to be 
undertaken by a company is primarily a matter whioh 
concerns its directors, managers and share-holders 
subject to the wishes of creditors who have lent 
money to the Company either with or B without secu¬ 
rity. If the directors of the Company approach the 
share-holders for sanction by a special resolution to 
the alteration of its memorandum so as to undertake 
new and additional kinds of business which do not 
go to destroy the business already carried on by the 
Company the Court should not take any exception to 
such alteration. (1923) 2 Cb 222, Foil. ('64) 68 Cal 
W N481. 

—— Ss. 14, 12, 35 — Formation of Company — Decla¬ 
ration contained in Memorandum of Association of 
Private Company — Person not subscribing his signa¬ 
ture to declaration — Person is not a subscriber to 
Memorandum of Association even though his signa¬ 
ture appears elsewhere — Section 35 does not cover 
this defect. See Companies Act (1959), S. 12. (1965) 
2 Mad L ) 504 = (1965) 2 Com L J 266 = (1965) 35 
Com Cas 930 = AJR 1966 Mad 231. 

—S. 16 — Alteration in object clause in memoran¬ 
dum of Association to undertake new and additional 
business — Courts when should sanction such altera¬ 
tion. See Companies Act (1956), S. 13. (1904) 08 Cal 
W N 481. 


-S. 17 — Confirmation of amendment of object 

clause — Considerations. 


Where an object clause of a company is sought to 
be amended by incorporating therein some new 
business the fact that the new business is a departure 
for the company, having nothing in common with 
the existing business- is not fatal to the petition for 
amendment. What is to be seen is whether the addi¬ 
tional business is one which may conveniently or 
advantageously be combined with the existing busi¬ 
ness and whether the new business is in any way 
inconsistent with or destructive of the existing busi- 
ness. Where this is not so the amendment can be 
allowed. (1964) 34 Com Cai 80 (All). 


-Ss. 17 (d), 41,85 — Company doing business of 
manufacture of artificial silk cloth — Company seek¬ 
ing to amend its objects clause so as to authorise It 
to manufacture industrial and power alcohol — 
Additional business may be a business wholly diffe¬ 
rent from and bearing no relation to existing business 
of company and yet may be conveniently and 
advantageously combined with existing business — 
Shareholders are persons best entitled to Judge ques- 
tions of convenience and advantage of proposed 
additional business 1 1923 II Chancery Division 222 
Rel. on. (1963) 33 Com Cas 901 (All). 

S. 17—Proposed additional business of Company 

SJ.K different from the existing one - 

But that by itself is not sufficient to refuse confirm®* 
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tion under S. 17 (2) — Court has to consider whether 
the new business is not destructive of or inconsistent 
with the existing one and confirmation cannot be 
given unless there is a present desire for the Com¬ 
pany to carry on the new business in the near future 
—It is not for the Court to tell the Company but it is 
for the shareholders, to decide what business should 
be carried on or how it should be carried. (1923) 2 
Ch D 222; 59 Bom L R 738; (1915) 112 L T 232 and 
AIR 19o7 Cal 593, Foil. (1965) 67 Bom L R 723. 

'S. 17 — Alteration in object clause in memo- 
randum ot Association to undertake new and addi- 
tional business — Courts when should sanction such 
alteration. See Companies Act (1956), S. 13. (1964) 
68 Cal VV N 481. 

--S. 17 (3) (a) — Special resolution for change of 

registered ollice of Company— Notice properly served 
on only two out of three share-holders — Resolution 
also passed by only two share-holders — Resolution 
held not valid. AIR 1961 Orissa 62. 

-S. 28 — Transfer and transmission. See Compa¬ 
nies Act (1913), S. 18. AIR 1957 Orissa 203. 

-S. 33 — Different expressions — Interpretation. 

See Interpretation of Statutes. AIR 1956 Bom 537. 

-Ss. 35. 12,14 — Formation of Company—Decla¬ 
ration contained in Memorandum of Association of 
Private Company — Person not subscribing his signa¬ 
ture (o declaration — Person is not a subscriber to 
Memorandum of Association even though his signa¬ 
ture appears elsewhere — Section 35 does Dot cover 
this defect. See Companies Act- (19501, S. 12. (1905) 
2 Mad L J 504 = (1965) 2 Com L J 266 = (1965) 35 
Con. Cas 930 = AIR 1966 Mad 231. 

-S. 36 — Power of Official Liquidator to sell pro¬ 
perties of Company during winding ud — Not limited 
by Articles of Association. See Companies Act (1913), 
S. 179. AIR 1963 Mad 409. 

-S. 36 — Scope — Liability of contributory — 

“Exclusive of any money payable by him or the estate 
by virtue of any call in pursuance of this Act” — 
Interpretation of. See Companies Act (1913), S. 186. 
AIR 1958 Mad 34. 

-S. 37 (1) — Mutual insurance association — Re¬ 
quirements of — Profits of such association — Real 
nature of. See Income-tax Act (1922), S. 2 (0-C) (vii). 
AIR 1963 Cal 598. 

-S. 41 — 'Any share held by him’ — Meaning — 

Transfer of shares to displaced bank —Transferee’s 
name not entered on register of share-holders — 
Transferee has no locus standi to apply under S. 19(2). 
See Debt Laws — Displaced Persons (Debts Adjust¬ 
ment) Act (70 of 1951), S. 19 (1). (1964) 1 Com L J 
213 = 66 Pun LR 523, 

O-S. 47—Scope and applicability—Section cannot 

be invoked by Company against its bank for making 
payment on cheques issued by managing agency of 
company. See Companies Act (1913), S. 89. AIR 1901 
S C 993. 

-Ss. 51, 434 (1) (a) — General Clauses Act (1897), 

S. 27 - Evidence Act (1872), Ss. 114, 16 - Delivery 
of letter of demand — Letter sent by registered post 
returned as refused — Whether there is delivery 
within S. 434 (1) (a) — Omission of word private in 
the name of a Private Ltd. company — Effect 
Addressee not prejudiced. See Companies Act (load), 
S. 434 (1) (a). AIR 1961 Cal 439. 
a —S. 64 — Shares — Situs of — Situs of shares of 
a Company which are movables may normally be the 
place where they can be effectively dealt with (i.e., 
the registered office ot the Company). (1925) A C 371 
and AIR 1930 PC 10, Rel. on. R. Viswanathan v. 
Rukn-nul-Mulk Syed Abdul Wajid, AIR 1963 SCI. 

«-S. 75 (2) — Schedule I- B, Arts. 5 (c). 23 (U. P.), 

S. 2 (10), Stamp Act—Particulars filed with registrar 


under S. 104, Companies Act (1913) — Stamp dutv 
payable. See Stamp Act (1899), Sch. 1-B, Art. 5 (c) 
(U. P.). AIR 1959 All 595 (SB). w 

——S. 81 — Notice for special meeting for purpose 
of S. 173 (2) — Statement under S. 81 signed by 
Secretary alone — That the statement was false and 
to the knowledge of directors not proved—No offence 
by directors. See Companies Act (1950), S. 028. 
(1965) 2 Andh VV R 354 = (1965) 2 Com L J 184 = 
1905 Mad L J (Cri) 810. 

e-S. 82—Shares — Situs of — Situs of shares of a 

Company which are movables may normally be the 
place where they can be effectively dealt with (i. e. 
the registered office of the Company). AIR 1963 S C 
1(13, 14) (Pt B) (Pr 15). 

-S. 82-Estoppel by negligence — Mercantile cus¬ 
tom — Sharescrips entrusted with father by plaintiff 
with full authority for disposal — Father keeping 
them with D — Father acting as mercantile agent of 
plaintiff — D neither servant nor agent of father or 
plaintiff—Sharescrips missing from D —D held could 
not be charged with theft—Illus. (d) to S. 378, Penal 
Code, held did not apply—Plaintiff held estopped by 
negligence and representation from asserting her title 
against bona fide purchasers of sharescrips with blank 
transfer deeds from D, without notice of defect in 
D’s title — Marcantile custom. See Sale of Goods 
Act (1930), S. 27. AIR 1965 Cal 355. 

-Ss. 87, 88. 90 — Voting rights of deferred share¬ 
holders. See Companies Act (1950), S. 89 (4). 67 Bom 
L R 362 = AIR 1966 Bom 218. 

-Ss. 88, S9 and 90 — Scope and object — Shares 

of companies existing at date of commencement of 
Act carrying voting rights not in conformity with 
those prescribed by S. 87 — Voting rights to be 
brought in conformity with S. 187 within one year 
from commencement of Act — S. 89 applies to all 
classes of shares whether preference shares or equity 
shares — Interpretation of Statutes. See Companies 
Act (1956), S. 87. AIR 1963 Cuj 209. 

-S. 108-Evidence Act (1872), S. 115 - Estoppel 

by negligence — Mercantile custom — Sharescrips 
entrusted with father by plaintiff with full authority 
for disposal — Father keeping them with D — Father 
acting as mercantile agent of plaintiff — D neither 
servant nor agent of father or plaintiff — Sharescrips 
missing from D — D held could not be charged with 
theft -Illus. (d) to S. 378, Penal Code, held did not 
apply — Plaintiff held estopped by negligence and 
representation from asserting her title against bona 
fide purchasers of sharescrips with blank transfer 
deeds from D, without notice of defect in D’s title — 
Mercantile custom — Mercantile agent. See Sale of 
Goods Act (1930), S. 27. AIR 1905 Cal 355. 

_S, 108-Necessary formalities — Stamp—Transfer 

deed not duly stamped — Company is justified in 
refusing registration. See Companies Act (1913), 
S. 34 (3). AIR 1957 Cal 709. 

-S. 108—Transfer of shares - Director’s discre¬ 
tion to register absolute — Refusal to register by 
directors — Reason given —Power of Court to rectify 
register. See Companies Act (1913), S. 34. AIR 19o7 
Orissa 203. 

-S. 108 — Transferor and transferee ot shares — 

Relation between—Transferor is trustee of all monies 
received from company—So long as transferor’s name 
is on company’s register it cannot refuse to treat him 
as shareholder. (1902) 32 Com Cas 117 (Pun) (DB). 

-S. 110—Transfer of shares cannot be registered 

without there being a deed to transfer — Article 
enabling such registration would be'ultra vires, see 
Companies Act (1913), S. :34. AIR 1959 Cal 71. 

_S. 116 — General meeting under S. 116 not held 

due to reasons beyond control — Balance-sheet an 
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profit and loss account not filed—No offence under 
S. 210. See Companies Act (1950), S. 210. AIR 1903 
Andh-Pra 389. 

-S. 126-Floating charge—Immovable property 

acquired after registration of debentures — Charge 
not effective unless registered both under Companies 
Act and Registraton Act. See Companies Act (1913), 
S. 109. AIR 1957 Mad 169. 

—S. 134-Non-registration of a charge against a 
company’s property in respect of company’s debts — 
Effect — Charge invalid against liquidator only — 
Surety guarantor who could have got the charge 
registered under S. 134 of the Companies Act (1956) 
cannot take advantage of his failure to do so and 
claim relief under Ss. 139, 141 of the Contract Act. 
See Contract Act (1872), S. 139. AIR 1964 Mad 134. 

-S. 141—Proceedings under S. 141 can be heard 

by District Court if empowered — Madras City Civil 
Courtis not District Court. See Companies Act (1950), 
S. 2 (14). AIR 1960 Mad 79. 

-S. 146—Reference of dispute to Tribunal —After 

reference, notices on firm not at its principal place of 
business but elsewhere — Held, notices could not be 
accepted as properly addressed. See Industrial Dis¬ 
putes Act (1947), S. 11. (1963) 2 Lab L J 475 (Cal). 

—S. 155—Scope of S. Ill (3) *— Company refusing 
to register transfer — Remedy —Transferee may apply 
under S. 155 — S. Ill (3) is no bar See Companies 
Act (1950), S. Ill (3). AIR 1961 Cal 52S. 

—S. 155—Liquidation proceedings — Applications 
for rectification of share register and list of contri¬ 
butories filed after winding up order—Maintainabi¬ 
lity. See Companies Act (1950), S. 407. AIR 1963 
Mad 287. 


-S. 189—Scheme for compromise under S. 153 

involving eduction of share capital—Notice of meet¬ 
ings of share-holders to consider such scheme^— 
Length of notice. See Companies Act (1913/, S. 153. 
AIR 1956 Pat 304. 

-Ss. 193 and 197—Meeting—Report and minutes 

distinguished—Minutes not referring to discussion on 
certain item—Conclusion that there was no discus¬ 
sion on them is wrong. AIR 1965 Mad 107 (110) 
(Pt B) (Pr 8) (DB). 

-S. 197—Meeting—Report and minutes distinguish¬ 
ed. See Companies Act (1950), S. 193. AIR 1965 
Mad 107. 

-S. 204—'Office on employment of profit’—Mean¬ 
ing of Selling Agent of a Company for particular de¬ 
fined area—Holds office of profit though he is not 
employee of Company. See Income-tax Act (1922), 
S. 4 (3) (vi). (1964) 5 Guj L R 1041=(1965) 55 HR 
46. 

-S. 205—Dividend—Meaning of — Distribution of 

right to apply for shares — Taxability as dividend. 
See Income-tax Act (1922), S. 2 (6-A). AIR 1956 Bom 
381. 

-S. 209-Powers under, may overlap—Order for 

inspection of books of account may be made in in¬ 
vestigation under S. 237. See Companies Act (1956) 
S. 237. (1965) 2 Com L J 152=AIR 1906 Cal 151. 

• —S. 210 — No general meeting held owing to 
wilful default of Directors—Charge against Directors 
for offences under Ss. 32 (5) and 133—Fact that no 
general meeting was held, no valid -defence—Crimi¬ 
nal Appeals Nos. 419 and 423 of 1950, D/- 9-4-1950 
(Bom), Reversed. See Companies Act (1913), S. 32 (3). 
AIR 1961 SC 186. 1 ' 


-S. 155—Transfer of shares—Director’s discretion 

to register absolute — Refusal to register by directors 
—Reasons given — Power of Court to rectify register. 
See Companies Act (1913), S. 34. AIR 1957 Orissa 203. 

• 7“: S ; general meeting held -owing to 

wilful default of Directors-Charge against Directors 
for offences under Ss. 32 (5) and 133 - Fact that no 
general meeting was held, no valid defence — Crimi¬ 
nal Appeals Nos. 419 and 423 of 1950, D/- 9-4-1950 

A B IR m i961 S C C e i80 See Companles Act (19l3), s - 32 (3)* 

—7 s ; 166 “General meeting not convened within 
period prescribed by S. 70 (3) - Share-holders can 
convene meeting under S. 78 or 79 (2)-Such meet- 

lng can ratify acts of directors-Ratification does not 

bind a share-holder - Section 80 protects acts of 

« r JI not . prope , rly appointed but does not protect 
acts of directors whose office has terminated. See 
Companies Act (1913), S. 76 (3). AIR 1959 Cal 715. 
—109—General meeting not convened within 
period prescribed by S. 70 (3) - Share-holders can 
convene meeting under S. 78 or 79(2)-Such meeting 
can ratify acts of directors -Ratification does not bind 

«■Mrs 

/T7 iVJSLT" Andhra Pradesh Regional Committee 
eri r ? 0r dA 19 ^j , i Para ?“®®8ional Committee constitut- 
p d r^ 4 6r_Na \ Ure 0f rT Meetings of the Committee- 

M&s aoPeppifcabl?—Fra! 
3a1965 ChPrfm 00 °' Att ' 371 «* 

rTTeVs 3 i?Jra 0tiC c) , , rspBcial for pur- 

pose ot s. 173 (2) — Statement under S. 81 signed 


-S. 211—Acknowledgment—Balance Sheet of a 

company—Authentication—Essentials. See Limitation 
Act (1908), S. 19. AIR 1963 All 284. 

-S. 224—Holding office of profit under Govern¬ 
ment ot India—Test to determine — Meaning and 
object of disqualification—Ob/ect is to present con¬ 
flict between interest and duty — Such provisions 
should receive wide interpretation to prevent mis¬ 
chief which might otherwise follow—'There is distinc¬ 
tion between holder of office of profit under Govern¬ 
ment and holder of service under Government—Sec¬ 
tion 7 (e) read with S. 8 (e) of Representation of the 
People Act is not an exception under Art. 102—Held, 
on facts that appellant who was partner of firm of 
auditors of two Government companies and Life 
Insurance Corporation and Government-nominated 
director of a company was disqualified from member¬ 
ship of House of People. See Constitution of India 
Art. 102 (1) (a). (1963) 67 Cal W N 558. 

-S. 227—Industrial dispute—Dispute arising out of 

matter relating to firm of chartered accountants—Char¬ 
tered Accountants Act (1949), S. 2(b) and (e)—Profes¬ 
sional work conducted by chartered accountant —Com¬ 
panies Act (1958), S. 277—Powers and duties of char¬ 
tered accountant as auditor — Chartered Accountants 
Regulations (1949), Regs. 78 and*79—Engagement of 
employees to assist chartered accountant inliis work 
—Firm of chartered accountants engaging employees 
and getting work from them carries on industry — 
Dispute between employers and employees of firm 
can validly be referred to Industrial Tribunal. See 
Industrial Disputes Act (1947), S. 2 (I). AIR 1963 Cal 

—“S. 227-Duties of auditor-Nature of-Neglect in 
performing duties under S. 132 (3)-What is. See 
Companies Act (1913), S. 132 (3). AIR 1357 Cal 33. 

—S. 230-Liquidator directed to carry on factorC 

FundS Act S-2<* 
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^S. 235—Prosecution by one of directors—Stay of, 
with certain directions — Fresh prosecution circum¬ 
venting order of High Court—Maintainability. See 
Companies Act (1913), S. 278. ATR 1959 Cal 387. 

-S. 235—Misfeasance or breach of trust — Mere 

misconduct of directors will not entitle a winding up 
order. See Companies Act (1950), S. 543. 78 Mad 
L W 579=( 1965) 2 Com L J 272. 

- S. 237 (b) — Order under section — Validity — 

Section is not a hostile piece of legislation. 

By making an order of investigation no one is being 
subjected to a judicial process and there is no legal 
grievance which can possibly be said to arise. 
Article 14 prohibits hostile legislation directed against 
individuals or groups of individuals, but it does not 
forbid reasonaole classification. Section 237 cannot 
be said to be a hostile piece of legislation in which 
any arbitrary discrimination has been made in case of 
companies. The power of the Central Government 
has been delegated to the Company Law Boardwhich 
has to leach its independent conclusion about the 
existence of circumstances to justify an investigation. 
A I R 1962 S C 1781, Foil. (1965) Pun L R (Sup) 149 
(DB). 

-S. 242—Registrar can prefer complaint. See Com. 

panics Act f 1913), S. 141-A. 1960 Cri L J 597 = AIR 
1960 Ker 155. 

—S. 274 — Director failing to obtain share quali- 
ficaiion— He automatically vacates his office — Board 
cannot waive that event. See Companies Act (1913), 
S. 80-1 (l) (a). AIR 1956 Pepsu 89. 

-S. 283 —-.Director failing to obtain share quali¬ 
fication—He automatically vacates his office — Board 
cannot waive that event. See Companies Act (1913), 
S. 80-1 (1) (a). AIR 1956 Pepsu 89. 

—S. 284—Directors—Power of—Suit by, on behalf 
of company — Authority to sue challenged — Proper 
course for defendant indicated—Objection cannot be 
raised by way of defence to suit—Exercise of powers 
by directors is subject to control of share holders — 
Control can be exercised by altering Articles of Asso¬ 
ciation or by refusing to re-elect directors — They 
cannot, however, usurp powers of directors — Court 
will not allow defendant to convene general meeting 
to ascertain wishes of share-holders in the matter of 
continuing suit. See Companies Act (1950), Sch. 1, 
Table A, R. 72. AIR 1961 Cal 251. 

—S. 290 — Lien and charge of Company on shares 
scrips—Rights of Company. See Companies Act (1913), 
S. 80. AIR 1959 Cal 715. 

-S. 290—Director taking part in proceedings after 

ceasing to be a director — Effect. See Companies Act 
(1913), S. 86 . AIR 1956 Pepsu 89. 

_S. 293 — Contract by managing director without 

consent of directors with other private company of 
which he is member—Contract is not void — Manag¬ 
ing director is not liable to make restitution. See 
Companies Act (1913), S. 80F. AIR 1959 Cal 715. 

_ S. 293—Consent cannot be general one. See Com¬ 
panies Act (1913), S. 86 F. AIR 1950 Pepsu 89. 

m _s. 298 —S. 35 read with S. 30 makes provisions 

of Companies Act — Transfer by insurance company 
of its business to another insurance company, under 
express powers given by Memorandum of Association 
— Transfer cannot be said to be virtual winding up 
which has to be effected only under Companies Act- 
Question of corporate power in the sense it arose in 
Biscood’s case, (1908) 1 Ch 743, does not arise in the 
casf See Insurance Act (1938), S. 117. AI R 1962 SC 
1355. 

299 _ Duty of director. See Companies Act 


There must be full disclosure. See Companies Act 
(1913), S. 80-F. AIR 1960 Punj 055. * 

-S. 303 (2)—Prosecution under S. 303 (2) for non. 

complying with provisions of S. 314-Offender cannot 
be acquitted by virtue of S. 052. See Companies Act 
(1950), S. 653. AIR 1959 Punj 22. 

7 -S. 314—Office or employment of profit’—Mean- 

of-selling agent of a company for particular 
defined area — Holds office of profit though he is not 
employee of Company. See Income-tax Act (1922), 
S. 4 (3) (vi). (1904) 5 Guj L R 1041 =)(1965) 55 
I T R 46. 

-S. 314 — Prosecution under S. 303 (2) for non- 

complying with provisions of S. 314 — Offender can¬ 
not be acquitted by virtue of S. 652. See Companies 
Act (1950), S. 052. AIR 1959 Punj 22. 

-S. 391 — Scheme for compromise under S. 153 

involving reduction of share capital—Notice of meet¬ 
ings of share-holders to consider such scheme — 
Length of notice. See Companies Act (1913), S. 153. 
ATR 1956 Pat 304. 


-S. 395 — Difference in language of Ss. 153B and 

208C (3)—Reason for such difference stated. See Com¬ 
panies Act (1913), S. 153B. AIR i960 Mad 43. 

-S. 395—S. 153B, Companies Act (1913)—Validity, 

See Constitution of India, Art. 19 (1) (f). A I R 1957 
Mad 341. 

-Ss. 397 and 398 — Notice to Central Government. 


See Companies Act .(1950), S. 400. AIR 1959 Bom 
176. 

-S. 397—Private Limited Company — Application 

under S. 153C, Companies Act, filed — Interim 
Administrator and Commissioner appointed—Remune¬ 
ration paid to auditors appointed by High Court and 
also to advocate representing Company in application 
— Expenditure held could not be regarded as ex¬ 
pended wholly and exclusively for purpose of busi¬ 
ness—Audit expenses and remuneration paid to Com¬ 
missioner for conducting meetings held were within 
scope of allowance under S. 10 (2) (xv) — Remunera¬ 
tion paid to Interim Administrajor and to Company’s 
advocate held could not come within scope of allow¬ 
ance — Companies Act (1913), S. 158C. See Income- 
tax Act (1922), S. 10 (2) (xv).:AIR 1905 Mad 516. 

•Ss. 398, 397 — Application for winding up — 


(1913), S. 91-A. 4IR 1956 Pepsu 89. 

-S. 299 — Contract of director with company — 


— Powers of Court — Court cannot intervene in in¬ 
ternal management when application cannot be sus¬ 
tained. See Companies Act (1950), S. 443. AIR 1962 
Mad 493. 

-S. 402 (b) and (c) — Power of Court to prevent 

corruption and mismanagement — Nature of — Not 
arbidged by S. 6 (3). Forward Contracts Regulation 
Act (1952). See Companies Act (1950/, S. 397. AIR 
1901 Punj 485. 

- S. 426 (l)(g) — Claim for unpaid dividends by 

share-holders — Provisions of S. 434(1) (a) can be 
availed of by the share-holders in respect of unpaid 
dividends. See Companies Act (1950), S. 434 (1) (a). 
(1905) 78 Mad L W 579=(1965) 2 Com L J 271. 

-S. 426 (1) (g)—Non-payment of disputed debts— 

Non-payment does not amount to neglect to pay 
when there is a bona fide dispute regarding amount— 
Presentation of winding up petition knowing the 
dispute, amounts to abuse of the process of Court- 
See Companies Act (1950), S. 433, (1965) 78 Mad 
L W 579=(1965) 2 Com L J 272. 

- S. 426-Liability on winding up — Nature of - 

Suit by liquidator to enforce liability — Limitation. 
See Companies Act (1913), S. 179 (a). AIR 19a0 
Nag 204. 

-S. 429—Liability on winding up-Nature of — 

Suit by liquidator to enforce 

See Companies Act (1913), S. 1*9 (a). AIR 1950 

Nag 204. 
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f-S. 433—“Just and equitable"—Mismanagement 

of directors whether ground for winding up. See 
Companies Act (1913), S. 102 (vi). AIR 1956 SC 213. 


—S. 433 — Alteration of memorandum — Require¬ 
ments—Exercise of discretion by Court—Considera¬ 
tions. See Companies Act (1950), S. 17. AIR 1905 
Cal 10. 

-Ss. 433 (c) (f), 443 (2), 398-Winding up peti¬ 
tion — Grounds for — Primary object of company 
ceasing — Directors favouring particular group of 
share-holders — Share-holders as such deriving no 
benefit—Company held should be wound up. AIR 
1961 Cal 144. 

-S, 433 (a)—Proposed sale of sole undertaking of 

company for inadequate price — Sale being tanta¬ 
mount to winding up company, requires consent of 
company by special resolution — Sale sought to be 
effected by obtaining consent by ordinary resolution 
is prejudicial to interests of company — Court can 
direct under S. 398 that undertaking be not sold for 
specified period except on strength of special reso¬ 
lution. See Companies Act (1950), S. 398 (1) (a). 
AIR 1964 Ker 114. 

-S. 433 (e)—Inability to pay :debts — Winding up 

of company—Plea of factual insolvency not taken in 
previous winding up petition — Plea taken in subse¬ 
quent petition is barred by constructive res judicata. 
See Companies Act (1950), S. 434 (1) (c). (1965) 78 
Mad L W 579=(1905) 2 Com L J 272. 

-S. 433—Winding up petition—All material things 

must be stated in the petition itself—Evidence cannot 
be adduced after closure of arguments. (1965) 2 Com 
LJ 272=78 Mad L W 519. 

—Ss. 433, 434 (1) (a), 426 (1) (g) and 520 (2)- 
Non-payment of disputed debts—Non-payment does 
j- mouD * ne 8^ ec t to pay when there is a bona 
fide dispute regarding amount—Presentation of win¬ 
ding up petition knowing the dispute, amounts to 
abuse of the process of Court. (1965) 2 Com L J 272 
=78 Mad L W 579. 


....433 (f)— Just andequitable. See Companies Act 
(1913), S. 162 (6). AIR 193ft Pepsu 89. 

—Ss. 434 (l):(a) and 426 (1) (g)-Claim for unpaid 
dividends by share-holders-Provisions of S. 434 (l)(a) 
can be availed of by the share.holders in respect of 
unpaid dividends. O.S.A.18, 37 and 70 of 1962 D/. 

WM'ir' Rel on> U965) 2 Com L j 872= 
To Mad L W 579. 


-S.j434 (1) (a)—Non-payment does not amount I 
neglect to pay when there is a bona fide dispul 
regarding amount-Presentation of winding up pet 
lion knowing the dispute, amounts to abuse of th 

See Com P ftn *es Act (1950), S. 43 ( 
(1905) 78 Mad L W 579=(1905) 2 Com L J 272. 

rr: e Ss - ^ 34 ,< 1)(c) a “d 433 (e) - Inability to pa 
debts-Winding up of company - Plea of factut 
insolvency not taken in previous winding up petitio 
-riea taken in subsequent petition is barred by con 
struchve res judicata. (Civil P.C. (1908), S. 11 ). 1946 

i fttssatv* “‘“•w.c 

pany before Supreme'.Court - Petition is an abuse o 
o Court. See Companies Act (1950' 

L j1»2 (1965 78 M,d L W 570 =l 1965 > 2 Con 

■—-S. 442—Petition for stay of winding up—Mentio: 

~S. 442 — Policy under - Leave under S. 171 - 
1959Madh9 < jf’“ panies Act S. 169. All 


-S. 443 (2) — Winding up petition—Ground? for 

— Primary object of company ceasing — Directors 
favouring particular group of share-holders—Share¬ 
holders as such deriving no benefit — Company held 
should be wound up. See Companies Act (1950), 
S. 433(c) (f). AIR 1901 Cai 144. 

-S. 443 (2) — Winding up — Fully paid up share¬ 
holder is entitled to make petition—Order cannot be 
made unless he makes out special case on just and 
equitable grounds—Ground of Company's insolvency 
is virtually unavailable to him. See Companies Act 
(1956), S. 439 (3). AIR 1965 Ker 241. 

-S. 443 and Rules made thereunder. Rr. 9 and 30 

—Winding up petition—Abuse of process application 
by Company-Main petition can be disposed of with, 
out dismissing Company's application as not main¬ 
tainable. (1965) 3 Com L J 272=78 Mad L YV 579. 

#-S. 446—Winding up proceedings in respect of 

Bank — Applicability of Ss. 171 and 232, Companies 
Act (1913). See Banking Companies Act (1949), S. 2. 
AIR 1956 SC 614. 

-S. 446 — Leave for execution proceedings in 

another Court. See Companies Act (1913), S. 171. 
AIR 1956 All 580. 

-S, 446 — Policy under — Leave under S. 171 — 

Necessity. See Companies Act (1913), S. 169. AIR 
1959 Madh Pra 95. " 


-Sf. 446 and 441 (2) — "Other legal proceedings'* 

— Winding up petition filed during pendency of 
appeal by Company before Supreme Court — Petition 
is an abuse of tne process of Court. (1965) 2 Com Li 
272=78 Mad L W 579. 

*—S. 449 — Winding up —Investigation into affairs 
of company necessary. See Companies Act (1950). 
S. 433. AIR 1965 Cal 98. 

-S. 449—Application under S. 235-Limitation— 

Computation of — Starting point — Date of appoint¬ 
ment of regular liquidator, and not of provisional 
liquidator, is commencement of period of limitation 
See Companies Act (1913), S. 235. AIR 1963 Mad 
404, 


——S. 450 —Scope —“In the winding up" —Refer to 
point of time subsequent to winding up order — 
'First appointment of liquidator’ — “Appointment of 
provisional liquidator” not contemplated. See Com¬ 
panies Act (1913), S. 175 (2). AIR 1962 All 88. 


•S. 450-Companies (Court) Rules (1959), Rr. 117, 
118(3) — Winding up order pending suit against 
comDany — Absence of leave to continue suit does- 
not deprive Court of jurisdiction to pass decree — 
Ex parte decree — Application to set aside can be 
made only by provisional liquidator and not by com- 
pany—Civil P. C. (1908), O. 9, R. 13. See Companies 
Act (1956), S. 446. AIR 1962 Cal 192. 

——S. 450 — Application under S. 235 — Limitation 
-Computation of—Starting point-Date of appoint¬ 
ment of regular liquidator, and not of provisional 
liquidator, is commencement of period of limitation. 
See Companies Act (1913), S. 235. AIR 1963 Mad 
404. 


s. 458 — Head office of banking company in 
India goiDg into liquidation — Winding up proceed¬ 
ings—Branches in Pakistan-Creditors of branches, 
when can prove their claims and participate in distri¬ 
bution of assets of bank in liquidation, stated — 
Effect of non.reciprocity between India and Pakistan. 

Sl te 07a 8 SB) COmpanieS Act (19i3)> s ’ 167% *** 1959 

“—s. 450 ( 1 ) (c) — Transfer by tenant-Meaning— 
lenant company ordered to be compulsorily wound 

j P ."“ Te S, ancy I sol< * b y public auction by liqui- 
dator-Transfer is by operation of law — Provisos (aY 
and (b) to s . 12(1) do not apply. See Houses and 
Kents - W. B. Premises Rent Control (Temporary 
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COMPANIES ACT (1 of 1956), S. 457 


Provisions)-Act (17 of 1950), S. 12(1), Proviso (a). 
AIR 1959 Cal 181. 

®-S. 457 —Scope of —Complaint by liquidator — 

Absence of direction by Court or hearing of accused 
person — Effect on prosecution. See Companies Act 
(1913), S. 237 (1). AIR 1959 SC 51. 

-S. 457 — Power of official liquidator to sell pio- 

perties of company during winding up — Not limited 
by Articles of Association. See Companies Act (1913), 
S. 179. AIR 1963 Mad 409. 


-S. 457 (1) (a) — Suit in Dame of liquidator — 

Maintainability. See Companies Act (1913), S. 179(a). 
AIR 1956 Nag 204. 

-S. 458-A — Suit by company in liquidation for 

price of goods sold and delivered by it — Art. 52 
applied —However period under S. 458-A, Companies 
Act should be excluded. See Limitation Act (1903), 
Art. 52. (1964) 2 Comp L J 230 (Cal). 

-S. 460 (b) — Provincial Insolvency Act (1920) 

S. 46 — Company — Winding up—Claim by creditor 
in respect of amount due to him from company — 
Set off — Duty of creditor to deduct from his claim 
any sum due by him to company which is legally 
recoverable—Relevant date for determining whether 
claim for set off is barred by limitation — Creditor’s 
claim allowed-by official liquidator without any 
deduction — Application by auction purchaser of 
Company’s assets under S. 460 ( 6 )-Plea of set off if 
can be allowed. See Companies Act (1950), S. 529. 
AIR 1964 Andh Pra 83. 


®-S. 467 — Order under Ss. 183 (3) and 184 

according sanction to sale — Whether administrative 
or judicial — Order deciding lis between parties and 
passed after hearing it on merits—Order is judicial— 
Distinction between administrative and judicial orders 
stated. See Companies Act (1913), S. 202. AIR 1965 
SC 507. 

-Ss. 467, 155 — Liquidation proceedings—Appli¬ 
cations for rectification of share register and list of 
contributories filed after winding up order — Main¬ 
tainability. AIR 1963 Mad 2S7. 

-S. 468—Applicability—Money paid by liquidator 

to directors who were creditors of company — See 
Companies Act (1913), S. 185. AIR 1959 Bom 474. 

-S.478—Distinction—S. 45-G if supersedes S. 190. 

Companies Act so far as Banks are concerned — See 
Banking Companies Act (1949), S. 45-G. AIR 1958 
Andh Pra 756. 

-S. 478 —Object in enacting provisions in S. 45-G 

—See Banking Companies Act (1949), S. 45-G. AIR 
1957 Cal 508. 


_S. 433 — As amended by Bombay Act 12 of 1954 

—Appeal against order refusing to wind up company 
-Court-fee — Companies Act (1956), Ss. 433. 482, 
483 and 634—Such order has not the force of decree 
—See Court-fees Act (1870), Sch. II, Art. 11. (1965) 
1 Mys L J 557=A1R 1966 Mys 150. 

# _S. 488 (2) (b)—Voluntary liquidation—Declara¬ 

tion of solvency presented in office of Registrar of 
Companies found not in conformity with provisions 
of S. 488 (2) (b) — Declaration not also drawn up in 
Form 149 as required by R. 313 of Companies (Court) 
Rules (1959) — Held declaration was rightly rejected 
bv Registrar of Companies and voluntary winding 
up initiated was not valid and legal. (1963) 1 Com 
L J 285=(1963) 33 Com Cas 719 (All). 

_S 488 — Bank goiDg into voluntary liquidation 

under S. 207, Companies Act (1913) - No license 
under S. 22 — Part 11I-A held did not apply — See 
Banking Companies Act (1949), Part III-A. AIR 1961 

Orissa 26. 

_S. 512 — Suit in name of liquidation-Maintain- 

ability—See Companies Act (1913), S. 179 (a). AIR 
1956 Nag 204. 


-S. 515—Forum—Two persons one being charter¬ 
ed accountant, acting as Official Liquidator appointed 
by High Court — Chartered Accountant misappro¬ 
priating funds of a Company in liquidation — Proper 
forum for action is the High Court under Companies 
Act and not Disciplinary Committee under Chartered 
Accountants Act—Chartered Accountants Act (1949) 
(as amended in 1959), S. 21 (1). (1965) 11 FacLR 
167=AIR 1966 Cal 468. 

-S. 518(1) — Voluntary winding up — Power of 

liquidator — He can make calls and institute suit to 
recover call money — No sanction of Court is neces¬ 
sary. See Companies Act (1913), S. 212 (1) (d). AIR 
1963 Mys 61. 

-—-3. 518 (1) — Voluntary winding up — Power of 
liquidator of making calls without sanction of Court 

— Suit by liquidator without resort to S 216(1) — 
See Companies Act (1913), S. 216(1). A I R 1950 
Nag 204. 

-S. 528 — Rent falling due after date of winding 

up — See Companies Act (1913), S. 228. AIR 1950 
All 586. 

-S. 528 — Application governed by Ss. 228 and 

229, Companies Act, 1913 — Explanation to S. 3 does 
not apply to such application — See Limitation Act 
(1908), S. 3, Explanation. AIR 1959 Cal 646. 

O->. 529 — Sccpe — Section is subject to Ss. 228 

and 229 of Companies Act (1913) — Income-tax 
officer applying S. 49-E—High Court'can exercise its 
jurisdiction under Art. 226 of the Constitution — See 
Income-tax Act (1922), S. 49-E. (1965) 2 I T I 132 
= (1965) 57 I T R 331 = (1965) 2 Comp L J 71 = 
(1965) 2 S C J 24S=(1985) 35 Com Cas 669=(1965) 
2 S C W R 296 = 1965 M P L J 905 = 67 Bom L R 
944 = (1965) 2 S C A 763 = 1965 Mah L J 861 = 
(1965) 3 S C R 679=A1R 1906 S C 35. 

-S. 529 — Application governed by Ss. 228 and 

229, Companies Act, 1913-Explanation to S. 3 does 
not apply to such application — See Limitation Act 
(1908), S. 3, Explanation. AIR 1959 Cal 646. 

-S. 530 — Rent falling due after date of winding 

up — See Companies Act (1913), S. 228. AIR 1950 
All 586. 

-S. 530 — Slate obtaining decree for costs against 

company—Company going into voluntary liquidation 
—Liquidator applying for stay of execution — Liqui¬ 
dator depositing amount — Court directed the with¬ 
holding of the payment to the State of this amount 
and leave it to be available for the creditors of the 
company to be distributed pari passu in accordance 
with scheme of S. 511 — State was directed to prove 
its debt in accordance with law and claim amount 
out of assets of company rateably — See Companies 
Act (1956), S. 511. AIR 1903 Madh P/a 201. 

-S. 531—Dispositions of property—See Companies 

Act (1913), S. 227 (2). AIR 1959 Puuj 472. 

-S. 530 (2) — Non-payment of disputed debts — 

Non-payment does not amount to neglect to pay 
when there is a bona fide dispute regarding amount 

— Presentation of winding up petition knowing the 
dispute, amounts to abuse of the process of Court— 
See Companies Act (1956), S. 433. 78 Mad L W 5/9 
=(1965) 2 Com L J 272. 

£)-S. 537 —Winding up proceedings in respect of 

Bank — Applicability of Ss. 171 and 232, Companies 
Act (1913)—See Banking Companies Act (1949), S. 2. 
AIR 1956 S C 614. 

- S. 537 — Policy under — Leave under S. 171- 

Necessity — See Companies Act (1913), S. 189. AIR 
1959 Madh Pra 95. 

A-Ss. 538, 539, 478, 541.545 - Order for public 

examination under S. 45G — Allegations justifying 
order for public examination are not accusations 
within Art. 20 (3) of the Constitution - Applications 


COMPANIES ACT (l of 1956), S. 543 


for order under S. 545 on allegations under Ss. 538, 
539 and 541 of Companies Act also are not accusa¬ 
tions — Article 20 (3) of the Constitution is not vio- 
lated-Constitution of India, Art. 20 (3) — AIR 1961 
Ker 14, Reversed—See Banking Companies Act 
(1949), S. 45G. AIR 1965 S C 654. 

-S. 543 (2)—Scope—“In the winding up"—Refer 

to point of time subsequent to winding up order— 
‘First appointment of 'liquidator’ — Appointment of 
provisional liquidator not contemplated — See Com¬ 
panies Act (1913), S. 175 (2). AIR 1962 All88. 

-Ss. 543 and 235—Misfeasance or breach of trust 

—Mere misconduct of directors will not entitle a 
winding up order. 

Mere misconduct on the part of the directors is not 
a ground for winding up, where it had not affected 
the finances of the Company. After all, a company 
exists for the benefit of the share-holders and where 
profits have been earned, notwithstanding mis¬ 
management by the Directors, it will not be fair to 
the share-holders to kill the company by winding it 
up, and it is not a proper remedy for redressing the 
alleged misconduct. An alternative remedy is open 
under S. 235 by a petition to the Central Govern¬ 
ment (1965) 2 Com L J 272 = 78 Mad L W 579 
(Mad). 

—-S. 543—Misfeasance or breach of trust—Writing 
off of interest by past directors -Winding up petition 
oy past directors for misfeasance • against present 
directors—They caDDOt file petition on their own act 

1 (1965) 2 Com L J 272 = 78 Mad 

L W 579 (Mad). 

-S. 543— Misfeasance — Proof of—Huge advances 
made by Managing Director and Secretary in viola¬ 
tion of resolutions of Board of Directors — Bulk of 
advances made to Directors themselves — Total ab- 
sence of check or supervision by Directors over 
Managing Director and Secretary - Misfeasance held 

£r J d : a ? ee Com P anies Act (1913), S. 235. AIR 
Mad 464. 

y S. 545 (1) (6)—Scope of — Complaint by liqui¬ 
dator — Absence of direction by Court or hearing of 
accused persons — Effect on prosecution — See Com¬ 
panies Act (1913), S. 237 (1). AIR 1959 S C 51. 

S. 545 — Sanction for prosecution of managing 
agent, for offences under Ss. 409 and 477-A, Penal 

«°??q 1S *i? ,«^ essar , y * See Companies Act (1913), 
S. 179. AIR 1961 Andh-Pia 493. 

S. 555 — Shareholders, suit by, for recovery of 
property of — Secretary of private company fraudu. 
lently enriching himself by selling assets of company 
-suit by share-holders for reconveyance of assets 
maintainable during existence of company as well as 
after its dissolution — Principle of equitable estoppel 
—yootnne of pierdDg veil of corporate body—Effect 
cf laches on part of plaintiffs - Limitation for suit- 

Mad41O Pan 0S ACt (19l3)> S - 2(1) l 13 )- AIR I960 

—S. 565 - Banking — Essential characteristic of— 
rower to receive deposits repayable in manner indi- 
cated in S. 5 (lj1(b)-In absence of such powef mere 
power of granting loans does not make company a 

sras—^ 

diSqU ? 1 ' ficat l on 1 Object is to present con. 

shmdd “ inte , r , est and duty-Such provisions 
should receive wide interpretation to prevent mis! 
chief which might otherwise follow — There is dis- 

de J of office of P rofit u °der Gov! 

1 7?el rLd D ii?h° c t°\ % vice Und ® r Government¬ 
al J V ll, w . ith s * 8 (®) Representation of the Peo¬ 
ple Act is not an exception under Ait. 102 — Held on 

[Vo 1.14.} (Suppl.) Fn.D. 92. 


1457 

facts that appellant who was partner of firm of audi. 
tors of two Government companies and Life Iosur- 
ance Corporation and Government-nominated direc¬ 
tor of a company was disqualified from membership 
of House of People — See Constitution of India, Art. 
102 (I) (a). (1963) 67 Cal W N 558, 

-S. 019 (2) — Holding office of profit under Gov¬ 
ernment of India — Test to determine—Meaning and 
object of disqualification — Object is to present con¬ 
flict between interest and duty — Such provisions 
should receive wide interpretation to prevent mis¬ 
chief which might otherwise follow — There is dis¬ 
tinction between holder of office of profit under 
Government and holder of service under Government 
—S. 7 (e) read with S. 8 (e) of Representation of Peo¬ 
ple Act is not an exception under Art. 102—Held, 
on tacts that appellant who was partner of firm of 
auditors of two Government companies and Life 
Insurance Corporation and Government-nominated 
director of a company was disqualified from member- 

. p ?L H ? use of Pe °P ,e — Sfl e Constitution of India. 
Art. 102(1) (a). (1963) 67 Cal W N 558. 

—S. 621 — Prosecution by one of directors-Stay 
or, with certain directions — Fresh prosecution cir- 
cumventing order of High Court-:- Maintainability- 
See Companies Act (1913), S. 278. AIR 1959 Cal 387 

-Ss. 622, 624A, 624B, 551 (5) - Scope - Offence’ 

punishable under S. 551 (5) — Prosecution under — 
Trial by first class or Presidency Magistrate is one by 
ordinary criminal Court and not one by special Court 
or persona designata — Provisions of Criminal P. C., 
apply and order of conviction is open to apeeal and 
revision -Criminal P.C. (1898), S. 5 ( 2 ). See Com¬ 
panies Act (1950), S. 551 (5). AIR 1965 Mys 274. 

-—S. 628 — Registrar can prefer complaint — See 

A?R lladklr'isf 3 '’ S ' 141A ' 1980 &i L 1 597 = 

-S. 633(2) — Default in holding annual meeting 
“ Application for extension of time rejected by 
Registrar — Application under section is not prema¬ 
ture though notice of default his not been issued. 

Where a default in holding the annual general 
meeting has been committed and the application 
made to the Registrar of Joint Stock Companies for 
extension of time to hold the meeting has also been 
rejected there is apprehension as contemplated bv 
sub s. ( 2 ) that steps may be taken in respect of that 
default and hence an application to the Court under 
this provision for relief against the default will be 
maintainable even though no notice of default has 

by u lhe Registrar - R * >n such cases 
that the Court has been given the power to relieve a 

party who is apprehensive of action being taken 

against him by the Registrar, Joint Stock Compare? 

Cal L*j 53 * aU * ° r neg ^ ence or breach of duty- 1964 

7777^! 633 “P efauR ,°f official liquidator in filing 
statement under S. 5ol—Conviction under S. 551 ( 5 » 

S*fmm e “r f gUi ^ “ Exe j clse of Jurisdiction under 
!>. W3(l)-Grounds not made out-Sentence-Matters 

A® IMS 274? C ° mpaDies Aot < 1950 )' S - 551(5). 

—S. 633(2)—' Claim" in S. 281(2) of 1913 Aot in. 
ft criminal prosecution. See Companies AoF 
S * 2 . 8 JJ^- (I960) 2 Puni 221=1905 Pun 

Co^a LJ P 214 73 = 86 Com Cas 144 = ( W00) l 

r S * °33(2)—Relief under S.2Sl(2)ol 1913 Act can 

(i9 6 e 5 af u i n c^rr2 D i , 4f 73=a96aS 36 dM ui= 

~S. 042—Rules made thereunder, Rr. 28 ( 1 ) and 
— Non-compliance with R. 28(1)—Failure tn 

notion accompanied by a copy of petRion on Eho 
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COMPANIES ACT (1 of 1950), Part VI. Chap. VI 


Compary—Court can dismiss the winding up petition 
under R. 31. (1965) 2 Com L J 272 = 78 Mad L W 
579. 

•—Tart VI, Chap. VI—Suit by directors of Company 
against other directors for injunction restraining them 
from doing illegal acts—Maintainability—Considera¬ 
tions. See Specitic Relief Act (1877), S. 54. AIR 1958 
Punj 190. 

-Sch. 1, Reg. 13-Call for share money—Require* 

ments—Time tor payment of money—Observation in 
AIR 1933 Bom 80 held obiter. See Companies Act 
(1913), Sch. I, Regn. 12. AIR 1956 Bom 537. 

COMPANIES (COURT) RULES (1959) 

-R. S8—Composite application under, is competent 

—Scope. See Companies Act (1956), S. 397. AIR 1963 
Bom 173. 

-Rr. 243 and 244,360—Ex parte order for examina¬ 
tion under S. 477 on application of Official Liquida¬ 
tor — Jurisdiction of Company Court to vary, alter or 
set aside order — Right to inspect file of proceedings 
and statements of Official Liquidator accompanying 
summons in form No. 109. See Companies Act (1956), 
S. 477. AIR 1961 Cal 405. 

-B. 311—“Within one year after its commence¬ 
ment”—Meaning — Commencement is from the date 
of winding up order and not fictional commencement 
envisaged by S. 441. See Companies Act (1956), 
S. 551. AIR 1963 Andh Pra 132. 

-Part III, R. 96 and Part I, R. 9 framed by Supreme 

Court—Winding up petition by contributory — Com¬ 
pany substantially a family and private company 
though nominally a public company—Advertisement 
of petition should be suspended till petition for rejec¬ 
tion of winding up petition on ground of mala fide is 
disposed of. See Companies Act (1956), S. 443(2). AIR 
1961 Punj 505. 

COMPULSORY DEPOSIT SCHEME ACT, 

(21 of 1963) 

-Validity—Act does not contravene Art. 19 (1)(g). 

See Constitution of India, Art. 19(l)(g). AIR 1965 
All 37. 

CONDUCT OF ELECTION RULES (1961) 

-Part V,R. 63—Application for recount—Allowing 

it whole or in part — Exercise of discretion — Inter¬ 
ference by Appeal Court. 1965 Pun L R (Supp) 674= 
AIR 1966 Punj 66. 

q _B. 36—Entry in electoral roll — Power of Pre¬ 

siding Officer to disregard errors. See Conduct of 
Election Rules (1961), R. 35. AIR 1965 S C 1424. 

—R. 63—Powers of Election Tribunal — Tribunal 
has power to scrutinise reasons for rejection of votes 
and order recounting of valid votes it prima facie 
case is made out — This is however not a matter of 
right. See Representation of the People Act (1951), 
S. 98. AIR 1964 Andh Pra 190. 

-R. 94-A—Provisions are mandatory—Affidavit filed 

along with election petition not sworn before autho¬ 
rity contemplated by R. 94-A—Tribunal cannot permit 
filing of another affidavit subsequently in proper 
form. See Representation of the People Act (1951), 
S. 83(1), Proviso. AIR 1965 Madh Pra 15. • 

-R. 94-A—Affidavit under S. 83 (1), Proviso-Pre¬ 
scribed form of affidavit is not mandatory See Re¬ 
presentation of the People Act (1951), S. 83(1), Pro¬ 
viso. AIR 1964 Pat 53. 

_Form 25—Election petition with affidavit in sup¬ 
port of corrupt practices—Affidavit sworn not before 
first Class Magistrate as required under R. 94-A — 
Second affidavit in proper form with application to 
condone delay in that respect — Tribunal has power 
to excuse delay and to proceed to try election peti¬ 


tion on merits. See Representation of the People Act 
(1951), S. 83, Proviso. AIR 1964 Andh Pra 77. 

CONSTITUTION OF INDIA 
PREAMBLE 

-Preamble—Constitutionality of legislation—Prin¬ 
ciples—Doctrine of pith and substance to be applied. 
ILR (1965) Bom 897=67 Bom LR 484 (DB). 

-Preamble — Interpretation of statutes — Taxing 

statutes—Principles. 

A taxing statute cannot be interpreted by importing 
notions of equity or natural justice. Where the terms 
of the statute are clear, they would have to be given 
effect to whether harsh or unjust. He who seeks a 
benefit under a statute by reason of Especial provision 
therein to which he would not otherwise be entitled 
to must conform to the provision diligently and to 
the letter of the statute. Equity has its place within 
or outside the sphere of law, butit wields no influence 
over the interpretation of statutes which are omnipo¬ 
tent and which speak and operate only through its 
language, expressed or necessarily implied. Any 
departure from the terms of the statute into regions 
of equity which is not a concept of definite or precise 
import might lead the Court unwarily into the field 
of legislation. That surely is not the province of 
Courts.(1964) 1 Mad L J 211=(1964) 15 STC(421)= 
ILR (1964) 1 Mad 205 (DB). 

-Preamble—Interpretation of statutes—Subsequent 

legislation may be called in aid to interpret ambiguous 
provisions in an earlier statute on the same subject. 
ILR (1963) Mad 791=(1964) 53 ITR 683. 

Preamble-Civil P. C.(1908), Preamble — Inter- 


M a VHUJMIW '-'I - •• - - _ j. 

pretation of Statutes — Constitution of India, 
preamble and Art. 248 — Question of motive of legis- 
lature is immaterial where there is no lack of 
five competence to pass an Act. See^Civil P. C. (190oh 
Preamble. (1964) ILR 43 Pat 25. 

-Preamble — Interpretation of statutes — Initial 

presumption in favour of its validity—(Interpretation 
of statutes)* 

A statute is passed as a whole for the purpose of 
effectuating the legislative scheme, each section, to 
some extent, taking colour and content from its asso¬ 
ciate sections. And then, respect due to the wisdom, 
integrity, patriotism and loyalty to the Consti ution 
on the part of the legislative body requires an initial 
presumption in favour of validity of statutory provi¬ 
sions and also calls for a construction if the anguage 
permits, to restrict its operation within constitutional 
bounds to avoid challenge of unconstitutionally. ILK 
(1984) 2 Punj 589 (DB). 

-Preamble-Payment of Wages Act (1936), S. 15- 

Jurisdiction and powers of the authority — Tribunal 
constituted under w the Act has no jurisdiction to deter¬ 
ge question :of legality, and valid ty of order 
terminating employee’s services. AIR 1902 AH 52, 
Dissent. Ste Payment of Wages Act (1938), 5. Lx 
(1963-64) 24 F J R 189 (Punjab) 

ARTICLE 5 

_Art. 5 -Domicile-Minor-Minor cannot acquire 

domicle different from that 

migrating to Pakistan—Effect. AIR I960 All 637. 

ARTICLE 12 

-Part 3 (Arts. 12 - 35 )-Whether 

waive his fundamental rights conferred by Part 31* 

(Quaere). ILR (1963) Andh-Pra 337 (DB). 

ARTICLE 13 

_Art. 13—Retrospective effect of u t , he ^ r V°J®’ p S n e t ® 

Madras Hindu Religious^and Ch 3 ^! 6 .^ 0 ^® 6 ^ 
Act (1951), S. 64. 1959 Ker L J 671=1959 Ker ** 

689=ILR 1959 Ker 728. 


CONSTITUTION OF INDIA. Art. 13 


-Art. 13 (3) (a)—'Established law’—Meaning of — 

That the law thus given validity was originally a law 
in force in what was foreign territory would not 
affect the question of its being an established law in 
the territory newly added to the Indian Udioc. See 
French Establishments (Administration) Order (1954), 
Art. 5. (1965) 2 Mad LJ 332 = (1965) Mad L j *Cri) 
729. 

-Art. 13—Validity. See Municipalities — Madras 

Town Planning Act (7 of 19201-Validity. ILR (1956) 
Mid 202=(1957) 1 Mad L I 45. 

-Art. 13—Scope—Bihar Private Forests Act (3 of 

1946)—Bihar Private Forests Act (9:of 1948)—Validity 
of. See Government of India Act (1935), S. 299. (1957) 
ILR 38 Pat 69. 

:-Art. 13—Personal grant by ruler of Nabha as a 

sovereign—It is law—Grant repudiated bv new Pepsu 
State—Repudiation is not act of State and is justici¬ 
able in municipal Courts—Act of State. ILR (1959) 
PunJ 2341=AIR 1960 Pun] 644 (645,646) (Prs 4, 5). 

ARTICLE 14 

-Art. 14-Co-operative Societies—U. P. Co-opera¬ 
tive Societies Act (2 of 1902), S. 43 (2) (1)—Validity— 
Not opposed to Art. 14 ot the Constitution. See Co¬ 
operative Societies—U. P. Co-operative Societies Act 
(2of 1962), S. 43 (2) (1). 1965 All WR (H C) 258. 

-Arti. 14 and 16—Discrimination amongst persons 

in service barred—Seniority canDot be altered at will 
of the Government. AIR 1902 S C 30, Foil. 1964 AH 
L J 432=(1904) 2 Lab L J 320=9 Fac LR 215. 

—Art. 14—Income-tax Act (1922), S. 23A—Distri¬ 
bution of dividend—Specification of percentage—No 
discrimination can be said to have resulted so as to 
5™* the case wit hin the prohibition of Art. 14. 
(1957) 31 1 T R 107, Rel. on. (1964) 2 IT I 659 = 
(1965) 56 1TR 322 All (DB). 

-—Art. 14 Object of — State Government passing 
order imposing tax - Effects - Procedure laid in 
Ss, 131 to 135—Duty to follow. See Municipalities— 

ft P- MjaWpiUlto. Act (1916), S. 1S0-A (3). 1959 
All L I 501. 

—■Art. 14—Scope — Discriminative legislation may 
be found from two different enactments applicable 
to same category of persons in regard to same subject- 
matter — Act which is more rigorous and less ad- 
vantageous to be struck down — Andhra Pradesh 
Public Premises (Eviction of Unauthorised Occupants) 
Act o* 1961 is not more rigorous and less advantage- 
?2Ut han j adras LaDd Encroachment Act (III of 

(19 0 6 5 5,2ldh D W l R b 2 e a 8. tlUOk d ° W “ U “ der A "- U - 

Art. 14—Dismissal order by Government against 
a sub-engineer — Question whether he has right ot 
appeal to Governor — Right of appeal must be ex¬ 
pressly provided by statute or rules and it cannot be 
implied—Contention that right of appeal to an officer 
must be provided and its absence affects validity of 

III J? 2 ntena i? Ie \ ? 00 Hyderabad Civil Services 

R 9rf a a n °/ and *PP* a D Rules (1955), 
R. 20. fLR (196 d) Andh Pra 482. 

7, — At J- y—Andhra Pradesh Motor Vehicles (Taxa- 
v uj 0 :. Passengers and Goods) (Amendment and 
Validation) Act (1901), S. 3 - Section 3 does not 

Tid? o t0 A A ?*ia 4 °it L h !i&J? Hta 9 0n ™ Constitution of 
India, Art. 14. ILR (1964) Andh-Pra 1338 (DB). 

%“ bay Higl1 Court Appellate Side 

lM4JvS^ Ch t pt . er J XVI1 ’ R * 15 ‘ A <“ 

i»64J—Validity—Rule does not contravene Art, 14. 

oa J?t 0 !?»J 5 : A r i oes not contravene Art. 14. It is well 
Hr!!, t here l aoy reas onable or clear olassifioa- 

the W, nd of discrimination under 
ca ? n 4 0t be a vaUabl e . Different treatments of 
matters arising out of different Acts dealing with 
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different subjects cannot give rise to any challenge on 
the ground of discrimination, nor can the fact that the 
applications from the different Acts decided by diffe¬ 
rent authorities ultimately reach the High Court 
under its jurisdiction under Art. 227 required all such 
matters to be treated alike by the High Court in their 
disposal. 1965 Mah L J 203 = ILR( 1966) Bom 243= 
67 Bom LR 69 (DB). 

-Art, 14—Information—Notice to assessee to pro¬ 
duce in assessment proceeding — Amended provision 
—Officer empowered to call for information in addi- 
tion to documents and accounts — Procedural provi* 
sioo enabling computation of tax — Applicable to all 
pending proceedings — Date of commencement or 
amended provision — No reference to year of assess¬ 
ment subsequent to that date — Equality clause — 
Amended law—Assessment of persons pending at the 
commencement of amended provision—Applicable to 
such persons of a distinct class—No infringement ot 
Equality Clause. See Income-tax Act (1922), S. 22 (4). 
(1964) 54 I T R 653=(1965) 1 I T J 144 (Bom). 

——Art. 14 — Exclusion of certain employees from 
definition of field officers as provided by Para. 2 (o) 
or Order, 1957, can neither be discriminatory nor 
violative of Art. 14 of Constitution of India. Sea 
Life durance Corporation Act (1956), S. 11. (1964) 
08 Cal W N 1075. 

—Art.14—Bengal Co-operative Societies Act (21 of 
1940), Ss. 140, 8 —Special provision for Railway Co¬ 
operative Societies by amendment of rules — Consi¬ 
dering magnitude of Railway Co-operative Societies, 
Held societies might be reasonably classified as sepa¬ 
rate class and hence amendments did not offend 
provisions of Art. 14. A I R1958 S C 538, Ref. (1963) 

7 Fac L R 13=( 1964) 1 Lab L J. 145 (Cal). 

—Art. 14 — Income-tax Act (1922‘, S.23A-Vali. 

rTp S < fn,rT* t 8 xAct(l 922 l' S.23A. (1963) 50 

1 U 417 (LaJ). 

-—Art. 14 — Houses and Rents “ Madras Buildings 
(Lease and Rent Control) Act (18 of 1960), S. 30- 
Uassificahon permitted under Art. 14-Basis of S. SO 
classifying houses on basis of rent—Does not violate 

Ar *’ 14 ‘ JTOi** L J 312=1964 Mad W N 195 

— Art. 14 Notification fixing minimum wage for 
piece-workers as per unit of work-Validity-Mini. 
mum wage for locality—If discrimination. See Mini¬ 
mum Wages Act (1948), S. 3. Schedule, Part 1 

la? 1 Lab L J 208 = (1958-59) 15 F J R 

285=(1959) 2 Mad L J 132=1959 Mad L J (Cri) 585. 

14 r Validity- See Municipalities — Madras 
Town-Planning Act (1920), S. 33 (b). (1956, 2 Mad 

——■Art. 14—Scope—Article forbids class legislation 
but does not forbid reasonable classification for 

e . g “ , : T? 7 ^ eS * f .° r P^*! 0 deification laid 
S T j principle applies not only to ciassifica- 

In 5f rt made ?“ der i StBlulory P r0visi °n but also applies 
to those made under executive orders. 

fn ^ Cle <} 4 fo ' bids , cIft « legislation but it does not 
forbid reasonable classification for the purposes of 

legislation; in order, however, to pass the^rt of 
6 cl0ss,fi cation two conditions must be 

S i e< i’ namely . fhe classification must be 
founded on an intelligible differentia whic “dLtin 
wishes persons or things that are croun 
from others left out oi thegJoupTnd^that Lf 
differentia must have a rational relation to the obiaoJ 

S h Ln% be aC K hi ? V f d by th0 sta tote in qa«So D . ,n 
other words, what is necessary is that 

a neras betweea the basis of classification TISMi* 
oblectof classification. This rule «* 6 

classifications made under auv statut^v y . to 
but also those mad, under exe^ive "der^ TK a 
refusal to issue a passport on Ceva°nt £■& 
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amounts to a hostile discrimination within the mean- 
Jpg of Art. 14. (1939) 307 U. S 325 and AIR 1956 
h C 479, Rel. on. (1965) 4 Law Rep 617 = (1965) 2 
Mys L J 605. 

Art. 14—Article is not discriminatory. See Mysore 
Court Fees and Suits Valuation Act (16 of 1958), 
Sch. 1, Art. 4. (1964) 1 Mys L J 248 (DB). 

-4rts. 14 and 16 — Mysore Government Order 

No. GAD 46 SRR 59 D/- 29-9-1961 — Local candi¬ 
dates subsequently appointed through P. S. C. and 
those whose services are regularised—Seniority inter 
se-In former ca^e relevant date is date of appoint¬ 
ment through P. S. C. and in latter case date of re- 
gularisation of appointment as per Clauses 4 and 2 
(iii) of Order-Order, held, does not violate Art. 14 
or Art. 16. (1964) 2 Mys L J 150 (DB). 

-Art. 14 — Power to grant or refuse licence — 

Deputy Commissioner has no unfettered discretion, 
it is controlled by Rules — Mandamus to compel is¬ 
suance of licence—When issued— See Mysore Excise 
Act (5 of 1901), S. 15. ILR (1964) Mys 697. 

-Art. 14 — Mysore Excise Act (5 of 1901), Ss. 17, 

18 (c',—Mysore Foreign Liquor Rules under the Act, 
R. 13-A—Distinction made between hotels and board¬ 
ing houses on one hand and refreshment rooms on 
the other hand in respect of procedure to dispose of 
right to sell in retail ‘Indian made Foreign liquor’ by 
tender-cum-auction method — It is not violative of 
Art. 14. ILR (1964) Mys 697. 

-Art. 14— Validity — Rules do not offend Art. 14 

of the Constitution — See Bihar High Schools (Cons¬ 
titution, Powers and Functions of Managing Com¬ 
mittee) Rules (1964). 1965 B L J R 844=ILR 45 Pat 
411. 

-Art. 14—S. 1 (3) is intra vires Art. 14 of Constitu¬ 
tion and is not discriminatory—It is a conditional 
legislation and Central Government has authority to 
implement it. See Employees’ State Insurance Act 
(1948), S. 1 (3). (1961) ILR 40 Pat 193. 

-Art. 14-Discrimination—Some plots of land ac¬ 
quired by Government under S. 3 of Resettlement of 
Displaced Persons (Land Acquisition) Act (1948) re¬ 
turned to owners except one retained for school 
building — Retainment whether valid — Necessary 
latitude as how to achieve best object of the Act has 
to be given to authorities — Retainment of land for 
school-building in bona fide exercise of discretion by 
authorities cannot amount to discrimination. ILR 
(1966) 1 Punj 297=1965 Pun L R (Sup) 473. 

_Art. 14—Order under section —Validity—Section 

is not a hostile oiece of legislation. See Companies 
Act (1956), S. 237 (b). 1965 Pun L R (Sup) 149. 

_Art. 14—Factories Act (1948), S. 85 (1)—Issuance 

of notification — Notification challenged—State Gov¬ 
ernment must state in what manner it has by issuance 
of notification endeavoured to carry out policy and 
nurooses of the Act—Held on facts notification was 
violative of Art. 14. (1964-65) 26 F j R 71 (Punj). 

_Art. 14 — S. 6 (2) does not suffer from vice of 

excessive delegation nor is it hit by Art. 14 of Cons¬ 
titution—Items 49 and 50 are valid. See Sales-Tax— 
Punjab General Sales Tax Act (48 of 1948), S. 6 (2). 
ILR (1984) 1 Punj 391. 

_Art. 14— Question of unconstitutionality — Per¬ 
son whose rights are directly affected by law can 
raise question — Order under R. 10-A, Punjab Sur- 
garcane (Regulation of Purchase and Supply) (First 
Amendment) Rules (1963; not specifying any area 
out of assigned area but caDe-growers of assigned 
area asked to sell their entire cane to factory 
—Cane-grower is not aggrieved party : 1950 SCR 
969, Rel. on. (1963) 65 Pun L R 750 (DB). 

—Art. 14 — Proviso — Notification levying double 
rate of tax—If contravenes Ait. 14 of the Constitu¬ 


tion-See Sales Tax-East Punjab General Sales Tar 
Act (XLVI of 1948), S. 5 (1). (1957) 8 S T C 646 
(Punj). 

ARTICLE 16 

-Art. 16 — Discrimination amongst persons in 

service barred—Seniority cannot be altered at will of 
the Government. AIR 1982 S C 36, Foil. See Cons¬ 
titution of India. Art. 14. 1964 All L J 432= (1964) 
2 Lab L J 320=9 Fac L R 215. 11 

—-Art. 16—Applicability—Person temporarily asked 
to discharge duties of any office — Right to apply — 
See Madras Hereditary Village Offices Act (1895), 
S. 10(4). (1959) 2 Andh WR 364=1959 Andh LT 813. 

-Art. 16 (2)—Scope and effect — Office of village 

headmen—Females—If excluded - Daughter of last 
office holder—Right of succession—See Madras Here¬ 
ditary Village Offices Act (1895), S. 10 (1) and (2). 
(1960) 1 M L J 478=73 Mad L W 333. 

-Arts, 16 and 226—Contention that selection made 

by Public Service Commission violates principle of 
equality of opportunity — In absence of specific 
averments contention cannot be permitted to be 
raised : AIR 1964 S C 1781, Rel. on. (1965) 2 Mys 
L J 404 (DB). 

ARTICLE 19 

-Art. 19—Validity—See Madras Essential Articles 

Control and Requisitioning (Temporary Powers) Act 
(29 of 1949) (as amended by Andhra Act, 1 of 1955). 
1957 Andh L T 422 = (1957) 2 Andh W R 29. 

-Art. 19 — If ultra vires — Constitution of India, 

Art. 19 (1) (a) and (c). 

Section 27 of the Act does not contravene the right 
conferred by cl. (1) (a) or cl. (1) (c) of Art. 19 of the 
Constitution and as such is not ultra vires the Consti¬ 
tution. The law which seeks to obtain industrial 
peace for a limited period by prohibiting strikes can¬ 
not be said to be an unreasonable restriction on a 
right to go on a strike, if such a right was guaranteed 
by the Constitution. What the Legislature has render¬ 
ed illegal is to go on a strike during a limited period 
during which the machinery of conciliation and arbi¬ 
tration is brought into operation and for some time 
thereafter which is reasonable enough. There has 
been therefore no abridgment of the right of freedom 
of expression. 53 Bom L R 333 = 21 Bom Cri Cas 
112 = 52 Cri L J 779 = ILR (1951) Bom 318 = AIR 
1951 Bom 105, 116, 117, 120 (Pt II) (Prs 23, 24. 38, 
39) (DB). 

_Art 19 — Validity—If contravenes Art. 19 of the 

Constitution — Restrictions imposed by Rules are not 
void on ground of vagueness or uncertainty—‘Capable 
of embarrassing’—Meaning. See Government Servants’ 
Conduct Rules (1928), R. 20 (1). (1957) 61 Cal W N 
459 = (1957) 2 Lab LJ 260. 

-Art. 19—Validity. See Municipalities — Madras 

Town Planning Act (7 of 1920)-Validity. ILR (1956) 
Mad 262 = (1957) 1 Mad L J 45. 

_Aft. 19—Guarantee of fundamental rights under 

the Article is not absolute. 

It is well recognised that the guarantee of the 
fundamental rights under Art. 19 of the Constitution 
is not absolute. The individual rights which the Con¬ 
stitution safeguards are individual rights in a social 
organization which requires the protection of laws 
against the evils which menace the life, safety and 
welfare of the people. The rights and powers of the 
Constitution are largely means of protecting im¬ 
portant social and individual interests; and because it 
is necessary that these interests should be balanced, 
the Articles of the Constitution cannot be construed 
in an absolute sense. (1964) ILR 43 Pat 25. 

-Art. 19 (1) — Income-tax Act (1922), S. 23*A— 

Vires of S. 23-A — Incorporated company cannot 

challenge. 
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A citizen alone is entitled to the benefit of the 
fundamental rights guaranteed under Art. 19 (1), and 
an incorporated company is not a citizen. Therefore 
an incorporated company cannot challenge the vires 
of S. 23-A. (1983) 2 S C J 805, Ref. (1964)21 TJ 
659=(1965) 56 I T R 322 (All) (DB). 

-Art. 19 (1)—Validity — If repugnant to Arts. 14 

and 19 of Constitution. See Sales Tax — Bengal Fin- 
ance Sales tax Act *VI of 1941), S. 7 (4). (1957) 8 
S T C 517 (Cal). 

-Art. 19 (1)—Sales tax — Bombay Sales Tax Act 

(5 of 1946), S. 12*A (4) — Section though it otfends 
c). (1) (f) is saved by cl. (5). 

Though S. 12-A (4) of the Bombay Sales Tax Act 
which provides for forfeiture oi the amount collected 
by a registered dealer by way of tai from the pur¬ 
chaser in respect of a sale on which no tax is payable 
by him under the Act, contravene, the provisions of 
cl. (1) (!) of Art. 19 of the Constitution, its validity is 
saved by cl. (5) of the Article which authorises im. 
position of reasonable restriction in the interest of the 
general public. (1965) 16 S T C 973 (Cuj) (DB). 

-—-Art. 19(a)(1)(g)—Industrial Disputes Act (1947), 
5. 30 (4) — Right to be represented by legal practi¬ 
tioner — Not part of fundamental right — Restriction 
imposed by S. 30 not abridgment of any funda¬ 
mental right—Constitution of India. Art. 19 (a), (f), (g). 
See Industrial Disputes Act (1947), S. 36 (4). (1964* 
65) 26 F J R 207 (Mys). ' 

-—-Art. 19 (1) (c) — Provisions of S. 0 (1) (3), U. P. 
Industrial Disputes Act and of R. 40 (3), Industrial 
Dispute Rules are not violative of fundamental rights 
Art. 19 (1) (<j). See U. P. Industrial Disputes 
Act (28 of 1947), S. 0 (1) (3). (1904) 9 FLR 340 (All). 
—Art. 19 ([) (c)-Sub-s. (3) of S. 6-1, U. P. Indus¬ 
trial Disputes Act, is unreasonable restriction on right 
to form association. See U. P. Industrial Disputes 
Act (28 of 1947), S. 0-1 (3). AIR 1960 All 45. 

/“"'Art. 19 (l) (d) and 19 (1) (g) — Bye-laws under, 
tor regulation and control of rickshaws — ‘Plying for 
i 6 77 Meaning—Hiring of rickshaws outside Munici¬ 
pal limits — Applicability of bye-laws — Right of 
rickshaw driver to use Municipal Roads. See Munici- 

iow ie i,7» U ; P* Municipalities Act (1910), S. 298 (2). 
Ivon All L J 539. 

- Ait. 19 (1) (f)—Order for payment of bonus — 
Contravention of Art. 19(1) (f). See U. P. Industrial 
Disputes Act (28 of 1947), S 3. AIR 1954 All 550 (DB). 

—Ait. 19 (1) (f)—Income-tax Act (1922), S. 23-A— 
50 I T R ^17/cg|°) me " taX Ac * (I9 ^ 2 ^ s - 23-A. (1963) 

•—-Art. 19 (1) (f)—Scheme — Abridgment of rights 
of hereditary trustees - Validity - If violates Art. 19 
'y (r) ot the Constitution—Provision for appointment 
ot managw - If bad. See Madras Hindu Religious 

1958 C K« L T e i095° WmenlS Act (1951) ’ S * 52 (2) (b) * 


it W and (g)—Reasonable restriction « 

Unrestricted power of search and seizure — Offem 
against els. (I) and (g). 

Power of search and seizure under—Safeguards 
its exercise not provided — Sub-sections offend rich 

wild**?* Art J? W (l) * nd to and 

Sales Tax — Madras General Sales Tt 
^(1959), S. 41 (2) to (4). (1965) 2 1TJ 178 - 

l 1 ?? 5 ! nI-! TR ® 0 4=(1965) 16 STC 708=ILR (196( 
l Mad 267, 

Validity. See Houses and Ren 

/Tfwlo 8 „ H “ ildin g s (Lease and Rent Control) Ai 

Si 9 I 1950 ) 09 Mad L W 954 = (1957) 

Mad L J 161. ' 

mTn r *’U) (f)—Validity—Does not offend Art 1 
ffl-W °{ Constitution. See Biha 
High Schools (Control and Regulation of Ad minis 

• A M 


tration) Act (13 of I960). 1965 B L J R 844=ILR 45 
Pat 411. 


-Art 19(1)1(f) and (g), (5) and (6)-Punjab Sugar¬ 
cane (Regulation of Purchase and Supply) Act (40 of 
1953), S. 14 (4)—Validity — Section does not impose 
unreasonable restrictions on right of cane-grower to 
hold property and carry on business. 

The provisions of S. 14 (4) of the Punjab Sugarcane 
(Regulation of Purchase and Supply) Act, 1953 do not 
impose unreasonable restrictions on the right of the 
cane-grower to hold property and carry on business. 
As a matter of fact, the restrictions are reasonable and 
in the interest of the general public. They are intended 
to aid the economic growth of the country. Besides, 
the provisions of S. 14 (4) are invoked only in special 
circumstances, that is, when the sugar mills do not 
get adequate cane supply for their daily crush and 
there is an imminent danger of tbeir being closed on 
account of the non-supply of sugarcane. 

- Moreover, there is no total prohibition when the 
cane-grower can make the necessary purchases of 
sugarcane from the areas, which are outside the 
assigned area of the factory and, thus, manufacture 
gur by animal-driven crushers. (1963) 65 Pun L R 
750 (DB). 


—Art. 19 (1) (f), (g) — Rules uoder — Mineral 
Concession Rules (1950), R. 32 — Rule 32 does not 
violate Art. 14, Constitution of India. See Mines and 
Mineral (Regulation and Development) Act (1948), 
S. 5. UR (1957) Punj 39. 

—Art. 19 (1) (g)—Appearance of legal practitioner 
in arbitration oroceedings under U. P. Co-operative 
Societies Act—Prohibition of contravention of Art. 19 

(1) 'g) — Contention as to — Who can raise. See Co¬ 
operative Societies — U. P. Co-operative Societies 
Rules (1936), R. 138. 1965 All VT R lH C) 258. 

-Aits. 19 (1) (g), 19 (6) and 304 th) - Andhra 

Pradesh Motor Vehicles (Taxation of Passengers and 
Goods) (Amendment and Validation) Act (1981), S. 1 

— Act is not repugnant to Art. (19) (l) (g) — It falls 
within protection of Arts. 19 (0i and 304 (b). I L R 
(1964) Andh Pra 1338 (DB). 

-Art. 19(1) (g) — Section 394 is not ultra vires 

Art. 240 of Constitution of India—Provision is within 
Entry 1 of State List — Section does not violate pro¬ 
visions of Petroleum Act as it occupies a field not 
occupied by the latter Act — Section imposes only 
reasonable restrictions and is not, therefore, violative 
of Art. 19 (1) (f)& (g) of Constitution of India. See 
Municipalities — Bombay Municipal Corporation Act 
(3 of 1888), (as Amended in 1902), S. 394 (1) (a) (ii). 
(1965) 67 Bom L R 484=JLR (1965) Bom 899 (DB). 

7—?? ^ to — Bombay Industrial Relations 
Act, S. 114 (2) — Validity — If unreasonable restric¬ 
tions on right to carry on (rade — Social Justice. See 
Bombay Industrial Relations Act (11 of 1947), S. 114 

(2) . ILR (1958) Bom 170. 

[Reversed on another point in AIR 1961 S C 977.] 
-Art. 19 (l) (g) — Income-tax Act (1922\ S. 23A 

50 ITR d 417 ACt U922) ‘ S * 23A ‘ U963) 

——•Art. 19 (1) (g) — Renewal of cinema license — 
Right to operate cinema is fundamental right. See 

?,°^ ay 9 nema (Regulations) Act (11 of 1953), S. 3. 
(1985) 2 Law Rep 244 (Mys). 

— Ait. 19 ( 1 ) (g) — Right to trade in liquor—Whe¬ 
ther a fundamental right - American decisions, 
value of, in interpretation of Indian Constitution — 
Interpretation of Constitution - Value of American 
decision. UR (1964) Mys 697. 

“Art. 19 (5) — Bihar State Management of Estates 
and Tenures Act (21 of 1949)-ConstituUon of India, 
Arts. i9 (1) (f)l and 19 (5) - Act 21 of 1949 does not 
violate Art. 19 (1) (0 and restrictions imposed upon 
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proprietor or tenure-holder are reasonable within 
meaning of Art. 19 (5'. Test of reasonableness cannot 
be put in straight jacket of a narrow formula. See 
Bihar State Management of Estates and Tenures Act 
(21 of 19-49)—Constitution of India, Art. 19 (1) (i). 
(1964) ILR 43 Pat 25. 

ARTICLE 20 

# —Art. 20 — Double jeopardy — Rule as to — 
— Applies on'v when both complaints relate to same 
offence — Offence under S. 409, I. P. C. and that 
under S. 105, Insurance Act not same — Two trials 
rot barred by Art. 20 (2) of the Constitution or by 
S. 26, General Clauses Act—ILR (1956) Bom 685 : 58 
Bom L R 578, Reversed. AIR 1961 S C 578. 

-Art. 20—Constitutional validity. See Prevention 

of Corruption Act (1947), S. 5. 1958 All L J 424 = 
1958 All W R (H C) 520=1958 All Cr R 335=(1958) 
2 Lao L J 669. 

-Art. 20 (2)—Second enquiry—Principle of autre¬ 
fois acquit—Applicability. See Madras Civil Services 
(Disciplinarv Proceedings Tribunal) Rules (1948). 
(1957)2 Andh W R 425. 

-Art. 20 (3)—Notice of reassessment under S. 11A 

and also notice of prosecution — Seizure and deten¬ 
tion of assessee’s account books — Legality—Art. 20 
(3) if violated.^See Sales Tax—C. P. and Berar Sales 
Tax Act (21 ol 1947), S. 24. (1957) 59 Bom L R 851. 

-Art. 20—Validity. See Municipalities — Bengal 

Municipal Act (1932), S. 330. (1958) 62 Cal W N797. 

-Art. 20 — Prosecition when Act declared ultra 

vires — Act subsequently validated with retrospec¬ 
tive operation — No offeree. See Houses and Rents— 
Bihar Building* (Lease, Rent and Eviction) Control 
Act (1947), S. 11. 1958 B L J R 142. 

—Art. 20 (2) — Punjab Civil Services (Punishment 
and Appeal) Rules (1952), R 14.—Departmental en- 
ouiry and punishment against Government servant— 
Power of Government to hold fresh enquiry — Prin¬ 
ciple of double jeooardy not applicable — (Criminal 
P. C (1898), S. 403)—(Double jeopardy). See Punjab 
Civil Services (Punishment and Appeal) Rules (1952), 
R. 14. AIR 1956 Punj 81. 


ARTICLE 21 

-Art. 21-‘Personal liberty’—Expression includes 

right to travel abroad as well as right to travel within 
the country—A person requires passport in order to 
enter India—Government not entitled to refuse pass¬ 
port to a citizen travelling abroad without any law 
Refusal of the Government on the basis of executive 
orders amounts to deprivation of phonal liberty. 
(1965) 2 Mys L J 605=(1965) 4 Law Rep 617. 


ARTICLE 22 

_Art 22—Preventive detention — Satisfaction of 

etaining authority-Past acts or conduct of detenu 
-Relevancv of—(Public Safety-Preventive Deten¬ 
on Act ( 1950 ), S. 3). AIR 1959 Andh-Pra 73 (76) 
Pt. C)(Pr8)(DB). . 

_Art 22—Grounds on which detention can be 

rdered— Preaching of violence whether sine qua 
>ou for order for detention-See Public Safety-Pre- 
eDtive Detention Act (1950), S. 3. 19 o 9 Cri L J 160 
= A1R 1959 Andh Pr«73(DB). 

_Art 22 (5)—Communication of grounds to detenu 

-AIR 1959 Andh-Pra 73 (78) (Pt E) (Pr 13) (DB). 


ARTICLE 25 

- -Art. 25-Decisions of American Courts—Value 
oi, in interpreting Articles of the Constitution. (195*) 
MPLJ 1 (Nag). 

- Art. 26(d)—Public temple owned by section of 

Hindu Community—Order under S, 05-A of Madras 


Act (II of 1927)—Validity—Contravention of Art* 20 
-Retrospective effect of Art. 13. See Madras Hindu 
neligious and Charitable Endowments Act (1951), 

1959 Ker LJ 671=1959 KerLj 089=ILR 
(19 d 9) Ker 728. 

-Art. 26—Decision of American Courts—Value of, 

in interpreting Articles of the Constitution. (1957) 
M P L J 1 (Nag). 


-Art. 31 (2)—Defence of India Rules (1962). 

R. 131 (2) (gg)—Order under, dated 17-8-1964— 
Part of order excluding private owners from specified 
route—No question of payment of compensation 
arises. 

Complete prohibition is permissible while enfor¬ 
cing regulatory provisions. Inasmuch as R. 131 (2) 
(gg) clearly permits complete prohibition it would be 
impossible to hold that complete prohibition is 
beyond iis scope. Besides, so far as the first part of 
the impugned order dated 17-8-1904 excluding pri¬ 
vate operators from certain route, is concerned, it is 
a mistake to think it to be one requisitioning or 
acquiring property. The real nature, the essential 
quality, in other words, the pith and substance of 
that part of the order is preventive, the object being 
to restrain persons from carrying on activities which 
may jeopardise national, security, and in such a case 
no question of payment of compensation obviously 
arises. AIR 1954 SC 728 & AIR 1959 S C 648 
Disting. AIR 1954 S C 220, Ref. to. I L R (1905) 2 
All 303. 


-Art. 31(2)—Andhra Pradesh (Abolition of Cash 

Grants) Act (14 of 1959), S. 4—Validity—Not invalid 
though right to receive cash grants is abolished with 
retrospective effect—Contention that compensation 
provided by section was merely illusory as it did not 
confer real benefits on grantee, compensation being 
far below amount payable as arrears from date of 
abolishment till 1959—Held grantee had no right to 
receive grant from date on which right was deemed 
to have been abolished and, therefore, there was no 
substance in argument that what grantee received by 
way of compensation was much less than what he 
was entitled till 1959 and that what had become his 
property was taken away without any provision for 
compensation. See Andhra Pradesh (Abolition of Cash 
Grants) Act (14 of 1959), S. 4. ILR (1964) Andh-Pra 
607. 

-Art. 31-A. P. Act 15 of 1959, S. 1-Validity of 

Act—Art. 31 of Constitution of India does not. envi. 
sage provision for payment of interim compensation 
and hence A. P. Act 15 of 1959 Is not unconstitu¬ 
tional on ground that there is no provision therein 
for payment of interim compensations See A. P. Act 
15 of 1959, S. 1. ILR (1964) Andh-Pra 372. 


-Art. 31—Income-tax Act (1922), S. 23-A—Validity 

- See Income-tax Act (1922), S. 23A. (1963) 50 ITR 
117 (Cal) 

-Art. 31—The fourth Amendment of the Constitu- 

ion, which amended Art. 31 (2) of the Constitution, 
lad no effect on the second proviso to S. 7 (1) of the 
Vest Bengal Land (Requisition and Acquisition) Act 
I[of 1948). See Government of India Act(193o)» 
>. 299 (2). (1900) 64 Cal W N 722. 

-Art. 31 (**)—Section is not repugnant to Art. 31 

2). See M. P. Agricultural Produce Markets Act (19 
>f I960), S. 14. 1904 Jab L J 589=1965 MPLJ 45. 

-Art. 31 - Validity. See Municipalities - Madras 


rown Planning Act (7 of 1920). ILR (1956) Mad 
262 = (1957) 1 Mad L J 45. 

■Art. 31 (1)—Validity — Does not offend Art. 19 


-nil. -* uuun; -- ol i M 

1) (f) and Art. 31 (1) of the Constitution. See Bihar 
tfigh Schools (Control and Regulation of Administra- 
ion) Act (13 of 1900). 1965 b L J R 844 = ILR 45 


Pat 411. 
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_3L (0)—Bihar State Management of Estates 

and Tenures Act (21 of 1949)—Constitution of India, 
Art. 31 (2) and (6) — Acquisition in Art. 31 (2) means 
procuring of "property or taking it temporarily or 
permanently—It did Dot necessarily imply acquisition 
of legal title by State in property of which possession 
was taken, therefore effects acquisition of estates 
within meaning of Art. 31 (2) — But same is not ultra 
vires under Art. 31 (2), because ot certificate under 
Art. 31 (6). (1957) ILR 43 Pat 25. 

-Art. 31 — Notifications of the State Government 

under S«. 14 and 29 (1) of Bibar Private Forests Act 
(3 of 1946) were invalid because fundamental rights 
under Art. 31 had been affected. See Government of 
India Act (1935), S. 299. (1957) ILR 36 Pat 69. 

ARTICLES 36, 37 

—Arts. 36, 37—Directive principles of State policy 
—Not enforceable in Court of law. See Civil P. C. 
(1908), S. 9. AIR 1964 Madh Pra 231 (DB). 

ARTICLE 51 

-Art. 51 —Conquest of territory—Effect on vested 

rights—Vested rights come to an end unless recognised 
by agreement by new Sovereign authority. 

After a conquest of a territory whatever rights the 
original owners of the plots had in the lands com¬ 
prised in that territory come to an end unless by an 
express or implied agreement the new Sovereign 
Authority has elected to respect and recogaise and 
be bound by the previous rights: A I R 1915 P C 
59, Rel. on. ILR (1950) All 1188=A I R 1950 All 43 
(44) (Pt A) (Pr 2) (DB). 

-Art. 51—International Law—Agreement by Ruler 

of former native State of India granting certain excise 
rights exclusively to plaintiffs—Merger of such State 
with Province of Bombay before Constitution of India 
—Agreement not recognised or confirmed by Provincial 
Government — Plaintiffs asked to take out license as 
required under Bombay Abkari Act — Plaintiffs’suit 
for damages for breach of contract against Govern¬ 
ment-Held that plaintiffs’ agreement with ruler of 
native State not having been recognised or confirmed 
by the successor State of Bombay did not bind the 
Bombay Government—Further, it was not a license 
but was only an exemption from taking out license as 
required under excise law then in force in that State. 
(1958) CO Bom L R 721. 

-Art. 51—International law—Foreign Sovereign- 

Extent of — Immunity — Ss. 80 and 87, Civil P. C. 
do not deal with this. See Civil P. C. (1908), S. 86. 
69 Cal W N 767=AIR 1960 Cal 319. 

-Art. 51—International Law—Domicile, presump¬ 
tion as to—Change of domicile—Onus of proof. 

A person cannot have two domiciles and the domi¬ 
cile of origin prevails until a new domicile has been 
acquired. There is a presumption in favour of the 
continuance of an existing domicile. Therefore, the 
burden of proving a change lies in all cases upon 
those who allege that the change has occurred i 
(1870) 7 Cl. & F. 842, Rel. on. 51 Cri L J 817=1 L R 
(1950) Nag 361=1950 Nag L J 308= A I R 1950 Nag 
161(163) (Pt A) (Pr 11). 

-—Art. 51 — Domicile. See Citizenship Act (1955), 
S. 5 (4). 1901 (2) Cri L J 353= AIR 1901 Orissa 150. 
• —Art. 51 — Kathiawar States Union— Covenant 
entered into between Rulers of States to form United 
States of Kathiawar — Covenant is act of State- 
Covenant guaranteeing continuance of services of 
State servants or payment of compensation— Service 
conditions not to be less advantageous — Suit for 
compensation on strength of the terms of covenant— 
Suit held maintainable — Constitution of India, 
Art. 363, held did not bar suit—Article does not apply 


when suit is by third party who is not party to c 0 ' 
variant — Legislative power of Rulers of individual 
States when ceased. State of Saurashtra v. Bholanath. 
4 Siu L R 294=AIR 1952 Sau 49 (51, 54, 55, 56, 57) 
(Prs 3, 15, 17, 18, 19, 22, 24, 25) (FB). 

[Reversed in AIR 1954 S C 680.) 

ARTICLE 73 

—Art. 73 — Government Prerogative — Prerogative 
—Income-tax Act and Public Demands Recovery Act 
if limit State to provisions of Utter as respects re¬ 
covery of income-tax. 

The reason why a statute is held In an appropriate 
case to have replaced the prerogative right to the 
whole or a part of its extent is that the Crown is an 
assenting party to a statute and where a statute does 
provide that the Crown can only do a particular thing 
under and in accordance with its provisions, the 
Crown is necessarily taken to have agreed to a curtail¬ 
ment or abolition of its prerogative power. 

But the statute must be such that its terms do limit 
the Crown to its provisions and thereby exclude the 
prerogative or hold it in suspension, as in the case of 
temporary statute. It is impossible to read the In¬ 
come-tax Act, and with it the Public Demands 
Recovery Act, as limiting the State to the provisions 
of the latter as respects recovery of income-tax. 59 
Cal W N 1119 = 99 Cal L J 194,= (1955) 28 IT R 
797 = (S) A I R 1956 Cal 20 (30, 31) (Pt Cj (Pr 11) 
(DB). 

ARTICLE 77 

-Art. 77—Departmental Instructions—Publicity— 

Duty of Government. 

There is no statutory requirement that policy deci¬ 
sions of the Government in exceptional circumstances 
should be published in the Official Gazette. 

The Chief Controller of Irapoits and Exports, New 
Delhi, informed the Joint Chief Controller of Madras, 
Bombay and Calcutta that licences may be issued to 
certain co-operative societies to export quantities of 
dry chillies which may be sold to the Ceylon 
Government. 

Held, that the departmental instruction need not 
be published in the Official Gazette. 71\ladLW 
100 = (1958) 1 Mad L J 338 = A I R 1958 Mad 218 
(220) (Pt B) (Pr 5) (DB). 

ARTICLE 102 

-Art. 102 (1) (») — Holding office of profit under 

Government of India—Test to determine — Meaning 
and object of disqualification—Object is to prevent 
conflict between interest and duty — Such provisions 
should receive wide interpretation to prevent mis¬ 
chief which might otherwise follow — There is dis¬ 
tinction between holder of office of profit under 
Government and holder of service under Govern¬ 
ment. (1963) 67 Cal W N 558 (DB). 

ARTICLE 132 

-Aits. 132 (1), 228 — Relative scope — Necessary 

condition for application of Art. 132— Interpretation 
of the Constitution—What amounts to. (1964) 2 IT J 
287 = (1964) 2 M L J 289 = ILR (1904) 2 Mad 704 
(DB). 

ARTICLE 133 

•-Art, 133 (1)—Decree of affirmance— ^Appellate 

decree confirming trial Court decision but making 
variation in regard to order as to Costs — Character 
of decree is not affected — Appellate decree is one of 
affirmance—Appellate decree however making varia¬ 
tion in respect of award of interest before date of 
decree— Character of appellate decree is affected and 
it is a decree of variance — In former w? (patter qf 
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costs is a matter of discretion but order for interest 
forms part of dispute, and variation in regard to it 
forms integrant part of decision, Civil P. C, (1908), 
8s. 34, 35 and 110(3). T. Kajaram v. Radhakrishnayya, 
1961 All L J 841 = (1962) 1 S C A 68=(1962) 1 S C J 
56S=(lb62) 1 M L J (S C) 248=(1962) 1 Andh W R 
(S C) 248=(1962) 2 S C R 452=AIR 1961 8 C 1795 
(1797, 179S, 1799, 1800,1801, 1804) (Prs4,7, 10, 
14, 19). 

-Art. 133 (1) — Fitness for appeal to Supreme 

Court— Text. See Income-tax Act (1922), S. 60 A (2). 
19501 T R 1 (East Punj). 

-Art. 133 — Proceedings under Income-tax Act — 

Nature of — Cannot be said to be civil proceedings 
within the meaning of Art. 133 — Such proceedings 
partake the character of revenue proceedings — No 
case, held, made out for reconsideration of the 
matter — Observations at pp. 29, 31 of 1964-1 M L J 
25 (FB) relied on by applicant held proceeded on 
incorrect appreciation and understanding of the 
observations explained. 1964 Mad W N 330= (1964) 
2 Mad L J 2S9=()964) 54 IT R 293= (1964) 2 I T J 
287=ILR (1964) 2 Mad 704 (DB). 

-Art. 133 (1) (a) — Madras Hindu Religious En¬ 
dowments Act (2 of 1927), S. 84—Application under, 
to District Court — Valuation put by applicant as 
Rs. 25,000 — Memorandum of Appeal to High Court 
again«t decision of District Judge also stating it as 
Rs. 25,000 — Madras Act not requiring applicant to 
put any value tor court-fee or for jurisdiction — 
Valuation put by party need not be taken into con- 
sideration for determining real valuation for leave 
under Art. 133 (1) (a). 1LR (1904) 2 Mad 517 (DB). 

— Art. 133 (1) (a)—Leave to appeal under—Dispute 
as to joint trusteeship regarding ulthurai kattalai — 
Subject-matter not capable of valuation — Nature of 
the right. ILR (1964) 2 Mad 517 (DB). 

-Art. 133 (1) (c) — Madras Hindu Religious En¬ 
dowments Act (2 of 1927), S. 84 —Proceedings under 

— Claim for joint trusteeship — Right to appeal to 
Supreme Court — Not a substantial question of law, 
particularly as the Act itself is repealed and there 
was no possibility of recurrence of the question in 
the same form under the Repealing Act. ILR (1964) 
2 Mad 517 (DB). 

-Art. 133 (1) (a) and (c) — Pending writ petition 

interim order passed by High Court directing peti¬ 
tioner to refund registration fee — Direction not 
carried out—Petitioner applying for certificate under 
article — Disobedience of interim order held did not 
impede course of justice — Petitioner held entitled to 
certificate. 1965 Pun L R (Supp) 145 (DB). 


ARTICLE 134 


•-Art. 134 — Practice — Finding of High Court 

based upon evidence — Finding cannot be: permitted 
to be questioned in appeal before Supreme Court. 
Shiv Nath Rai Ram Dhari v. Union of India, (1965) 
2SCWR 599 = 1965 Pun L R (Supp) 231 = 1965 
S C D 831=AIB 1265 S C 1666 (1669) (Pt C) (Pr 7). 


£-Art. 134—Supreme Court- Practice-Supreme 

Court will nor examine evidence at large specially 
when the High Court and the Court below have 
drawn identical conclusion from it Constitution of 
India, Art. 133, Dwarka Nath v. Lalchand. (1965) 
Law Rep 749=(1965) 3 8 C R 27 = ILR (1965) 2 All 
250 = (1965) 1 S C W R 947 = AIR 1965 S C 1549 
[1551) (Pt B) (Pr 4). 

•-Art. 134 — Supreme Court — Practice — New 

point — Mixed question of law and fact — Plea not 
raised in pleadings — Point cannot be raised for first 
time in Supreme Court. Mademsetty Satyanaiayana 
v. Yelloji Rao, (1965) 2 S C J 678 = (1965) 2 Andh 
W R (S C) 145=( 1965) 2 Mad L J (S C) 145 = 1965 


SC D 1146 = (1965) SCR221 = (1965)2 SC WR 
145=AIR 1965 S C 1405 (1408) (Pt R) (Pr 5). 

•:—Art. 134 — Supreme Court — Practice — New 
point— Plea never advanced by assessee at any stage 
ot proceedings for assessment — Plea will not be 
entertained in appeal before Supreme Court. Govern¬ 
ment of Andhra Pradesh v. Guntur Tobacco Ltd., 
1965 S C D 691= (1965) 2 Andh L T 87 = (1965) 2' 
SCR 167=(1965) 16 S T C 240=(1965) 1 S C W R 
494=AIR 1965 S C 1396 (1403) (Pt B) (Pr 16). 


®—“Art. 134—Supreme Court — Practice — Mixed 
question of law and fact — Question not advanced 
before lower Courts— Question cannot be allowed to 
be raised for the first time before Supreme Court, 
Indore Malwa United Mills Ltd., Gwalior v. State of 
Madhya Pradesh, (1965) 1 SCR 559 = (1965) 55 
I T R 736==( 1965) 35 Com Cas 274 = (1965) 1 I T J 
614=(1965) 1 S C J 670=AIR 1965 S C 1272 (1274) 
(Pt A) (Pr 5). 

• -Art. 134 — Supreme Court—Practice—Petition 

under Art. 32 of the Constitution —Council of inter¬ 
vener — Normally not allowed a right ot reply. 
Khyerbari Tea Co. Ltd. v. State of Assam, (1964) 5 
8CR 975 = (1964) 2 SCA 319 = AIR 1964 8 C 925 
(930) (Pt L) (Pr 3). 

# -Art. 134 — Practice —Supreme Court—Appeal 

to High Court from order of acquittal — Order of 
conviction in appeal — Appeal to Supreme Court 
from conviction — Defects found in judgment of 
High Court — Supreme Court shall appraise evi¬ 
dence itself in order to find if conclusion reached by 
High Court is justified. Harbans Singh v. State of 
Punjab, 1962 (1) Cr L J 479 = 1962 All Cr R 115 = 
1962 All W R (HC) 169 = (1962) 1 Andh L T 311= 
(1982) 2 S C J 662 = AIR 1962 S C 439 (442) (Pt B) 
(Prs 10,11). 


#-Art. 134—Supreme Court —Practice—Findings 

of fact—When can be interfered with. 


In so far as a conclusion is a pure finding of fact, 
the Supreme Court will not ordinarily interfere 
therewith. If, however, the conclusion is apparently 
vitiated by an error of law it becomes proper and 
desirable for that Court to consider what the correct 
finding would be on a correct appreciation of law. 
Shahdara (Delhi).Saharanpur Light Railway Com¬ 
pany, Ltd. v. Upper'Doab Sugar Mills. Ltd,, (1961) 
1 S C J 377 = (1960) 2 SCR 926 = AIR i960 SC 695 
[699) (Pt A) (Pr 10). 


■-Art. 134—Supreme Court —Practice—Proof by 

affidavits — Reasons, etc, for enacting law. 

In the Supreme Court in many cases, affidavits 
were allowed to be given to show the reasons for the 
enactment of a law, the circumstances in which it 
was conceived and the evils it was to cure. Hamdard 
Dawakhana v. Union of India, (1960) 1 SCA 314 = 
1960 Cri L J 735 = 1960 S C ) = 611 (1900) 2 Mad 
L J (SC) 1 = (I960) 2 Andh W R (SC) 1 = I960 
MLJ (Cri) 358 = (1960) 1 Ker L R 746 = (I960) 
2 SCR 671 = AIR 1960 S C 554 (562) (Pt B) (Fr 15). 

-Art. 134—Supreme Court—Practice — Decision 


points not raised. 

It is not the practice of the Supreme Court to 
cide questions which are not properly raised before 
or which do not arise directly for decision. State ot 
adras v. C. C. Menon, 1954 Cri L J 1337 = 1954 
ad W N 673= 1954 All W B (Sup) 90 = 67 Mad 
W 1128= 1954 S C J 621 = 1954 SCA 803 = 
954) 2 Mad L J 197 = 1955 SCR 280 = AIR 1954 
) 517 (519, 520) (Pt B) (Pr 12). 

-Art. 134 — Supreme Court - Practice - New 

?a — (Civil P. C. (1908), S. 112 , O 8, R. 2;0.14, 
1*. O. 41, R. 1)—Certain aspect of the case not 
ised by respondent in his grounds of a PP ea [[° 
gh Court or in the case filed for the respondent in 
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the Supreme Court—When issues were framed in the 
trial Cburt counsel for both the parties expressly 
stating that there was no other point in dispute and 
that they gave it up if a mention of it was made in 
the pleadings — Held under the circumstances it was 
too late to allow the point to be raised in the argu¬ 
ment before the Supreme Court. Wali Singh v. Sohan 
Singh, AIB 1954 bC 263 (260) (Pt B) (Pr 6). 

•—Art. 134—Supreme Court — Practice— Con¬ 
current findings — Held, Supreme Court did not find 
good reason for departing from well-established 
practice of Supreme Court of not disturbing con¬ 
current finding of the trial Court and the first appel¬ 
late Court in the present case, held the finding that 
the parties were Sudras was largely based on the oral 
evidence, and Judges of High Court in arriving at 
their conclusion had not overlooked the tests laid 
down in a series of authoritative decisions for deter¬ 
mining the question whether a person belongs to the 
regenerate community or to the sudra community. 
Gur Narain Das v. Gur Tahal Das, 65 Mad L W 642 
=1952 Mad W N 507 = 1952 SCJ 305 = 90 Cal L J 
86 = (1952) 2 Mad L J 251 = (1952) S C A 575 = 
1952 SC B 869 = AIB 1952 S C 225 (226) (Pt A) 
(Pr 6). 


• —Art. 134 — Supreme Court — Practice — Con¬ 
current findings on pure question of fact — Supreme 
Court will not generally interfere. See Civil P. C. 
(1908), S. 112. AIR 1951 SC 214. 


®-Art. 134 — Supreme Court—Powers of—Relief 

not granted by Constitution — Whether can be 
granted. 


An omission to provide for a relief in the Constitu¬ 
tion cannot be remedied by the Supreme Court and 
assumption of jurisdiction which is not warranted by 
the clear words of Arts. 134, 135 or 136 will be 
tantamount to making legislation by the Supreme 
U)urt which it is never its function to do. Janardhan 
?®<£y v. The State, 52 Cri L J 391= 1950 SCJ 98 = 
Jno° ^L 940 = 64 Mad L w 378 =1951 Mad W N 

lol MO l -? 5 ,n *£ 8d W N < Cri > 213 = AIR 1951 S C 
124 (127) (Pt C) (Pr 9). 


. Art. I 34 (1) (a)—Death penalty imposed 01 

w *? ci ^ a offender — Sentence to be passed agains 1 

0* appellate Court. See Penal Code 

(1 W^ 9 * 1959 Ker L T 167 =1959 Ker L J 22i 
=ILB (1959) Ker 319. 


ARTICLE 136 

“Art. 136—Interference by Privy Council in 
inminal cases. 

Where there was evidence upon which the trial 
4 ® nd appellant guilty of the crime 
ml u lch he ls charged though another tribunal 
m'gbt have come to a different conclusion upon it, it 
»s the established practice of the Privy Council not 

Snlo ® r the dedslon ol the Courts in India. 

8uka v. The King, AIR 1950 P C 72 (72,73) (Pr 3). 

* ~ Ar f* l 3fi —Trivy Couocil — Practice-Question 
£,*Lk o . P roced ure—iQuestion not argued before 
«>gb Court nor referred to in petition for ipecial 

tion C ° appea — Beard cannot entertain such ques- 

R M s . Suite contrary to the settled practice of the 
i.,?,'. t0 entertain a question whether there was any 
lauit in procedure in the case when that question 

a ' gu ,l d in the , Hlgh Court and "as not 
In tt d ln £ e Petition for soecial leave to appeal. 

v ’ TheKing ’ Am 1950P ^ 26 

.* Art- I 38 —Privy Council — Practice — Point 
firitrime® 111 With PliintPoinl cannot he raised for 

Where a point is not merely not raised bv. hut it 
inconsistent with the plaint, the plainti&appellant 


cannot be allowed to raise the point for the first time- 
before the Board. Savitri Devi v. Ram Ran Bijoy, AIR. 
1950 PC 1 (4) (Pt A) (Pr 22). 

#—Art. 136—Question whether branch is itself' 
industrial establishment is one of mixed fact and- 
law:— Tests. See Industrial Disputes Act (1947)-. 
S. 25.G. (1962) Supp 3 SCR 589 = (1962) 1 Lab L J. 
409 (SC). 

# -Art. 136—Appeal—Appeal to Supreme Court— 

Question of jurisdiction — Cannot be raised for lint 
time. 

The question of jurisdiction is not a pure question, 
of law, it is miDgled with facts and hence a party 
cannot be allowed to raise it for the first time in an. 
appeal to the Supreme Court Jrom the decision of the> 
Appellate Tribuoal. United Commercial Bank. Ltd., 
v. U. P. Bank Employees Union, AIR 1953 S C 437- 

ARTICLE 141 

• -Art. 141—Reporting rules—Decisions on ques¬ 

tions of fact—Reporting deplored—Precedents. 1962: 
All L J 1119 = 1962 All W R (HC) 880 = 1962 AIL 
Cr B 471 (FB). 

-Art. 141 — Authority of — Facts stated in report 

— Proof — Procedure. See Practice — Evidence. AIR* 
1953 All 378. 

-Art. 141 — Law laid down by Supreme Court — 

Law is binding on every one. Civil P. C. (1908), Pre- 

- Precedents. (1962) 46 HR 246 DB (Orissa). 

ARTICLE 163 (1). 

-Art. 163 (1)—Governor when not superior autho¬ 
rity to Government—Since in respect of imposition of 
penalties on civil servants Governor is not required 
by or under Constitution to act in exercise of his- 
discretion, he is not authority immediately superior 
to Government which has passed dismissal order 
against a civil servant. See Hyderabad Civil Services- 
(Classification. Control and Appeal)-.Rules (1955),. 
R. 27. ILR (1965) Andh-Pra 482.; 


ARTICLE 166 

^”Ait. 166 (2) — Scope—Dispute referred to Tribu¬ 
nal by order dated 7th August, 1950 — Order signed, 
by joint secretary on 10th August, 1950 — Order 
when becomes valid and effective—Government sub¬ 
sequently withdrawing dispute and making fresh- 
reference to another Tribunal — Effect — Discharge 
of workmen not concerned in dispute on 8th August* 
1956 — if contravenes S. S3 (a) — Application under 
S. 33-A by discharged workers — Maintainability — 
Jurisdiction of Successor Tribunal to entertain. See 
Industrial Disputes Act (1947), S. 10. (1958) 62 Cab 
W N 303 = (1958) 2 Lab L J 67 = (1958-59) 14 
F J R 157. 

--—Art, 166 (2) — Presumption as to official acts — 
Notice of charges and order of supersession of Jana, 
pada sabha — Authentication of — Presumption. See 
Evidence Act U872). S. 114, Illus. (e). 1959 M P C 
258 = 1959 Jab L J 191 = 1959 M P L J 407. 

,—“Art. 166 — Government orders — Authentication- 
by Under-Secretary. 

Under notification No. 2, dated 20-3-1952 an Under¬ 
secretary is authorised to authenticate the orders of 
Government. AIR 1955 V P 21 (24) (Pt C) (Pr 15> 

(DB). 

ARTICLE 191 

Art. 191—Patels and Shaabhogs under Mvsore- 
Offices Act — Whether holders of offices of 
profit under Government and as such disqualified 
hom membership. (1958-59) 14 Ele L R 229 (Mys) 
Reversed-(Mysore Yiliage Offices Act (1918), 

7, 8,11 — Rules under Act JEL 75 XIII). ^ 
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The cash allowance to the officer concerned is, in 
spite of the procedure laid down in R. 75 XIII in 
respect of its payment, a payment by the Government 
of its moneys. M. Ramappa v. Sangappa, 1959 S C J 
167 = AIR 1958 S C 937 (930, 940) (Prs 6, 8, 9, 
10 , 11 ). 

-Art. 191 — Office of profit under Government— 

Patel in State of Rajaitban — (Representation of the 
People Act (1951), S. 7) — Rajasthan Land Revenue 
Act (15 of 1956), S. 35 — (Rajasthan General Clauses 
Act (8 of 1955). S. 27) — (Jaipur Land Records 
Manual (1938), S. 154) — (Jaipur Land Revenue Act 
<36 of 1947), Ss. 33, 35). 

The office of a patel or a lambardar is an office of 
profit under the Government of Rajasthan and a 
person appointed as a patel under the Jaipur Land 
Revenue Act of 1947 continued to be so under the 
Rajasthan Act of 1956. The Office of patel in the 
former State of Jaipur was an office of profit ever 
since the Jaipur Land Record Manual came into force. 
Under the Jaipur Land Revenue Act of 1947 which 
came into force ia the State of Jaipur later there is 
no doubt that a patel was the holder of an office of 
profit under the Government of that State in view 
of S. 35. Under the Rajasthan Land Revpnue Act of 
1950 which repealed the Jaipur Land Revenue Act, 
the office of lambardar under that Act who is a 
Government servant holding office of profit corres¬ 
ponds to the office of a patel under the Jaipur Land 
Revenue Act which continues in force under the 
Rajasthan Act in view of S. 27 of Rajasthan General 
Clauses Act. 1959 Raj L W 234 = 20 Ele L R 301 = 
ILR (1959) 9 Raj 389. 


ARTICLE 201 

•-Art. 201 — Functions of the Governor-General 

— Nature of—Legislative character — Failure to con¬ 
sider Bill — Not rpjection. See Government of India 
Act (1935), S. 70. ILR (1956) 8 Assam 379 (FB). 

ARTICLE 207 


-Art. 207 — Introduction of Bill — Sanction of 

Governor not appearing on face—Effect. See Govern¬ 
ment of India Act (1935), S. 87. ILR (1956) 8 Assam 
379 (FB). 

ARTICLE 217 

-Art. 217 — Muncipal Superannuation Rules, R. 1 

(a) — Municipal servant attaining age of 55_X ears “ 
Appointment for first time in service — Validity. See 
Municipalities - Bombay Municipal Boroughs Act 

(8 of 1925), S. 58. 59 Bom L R 1088 = ILR (1958) 
Bom 113, 

ARTICLE 225 

_Art. 225 - Certiorari - Bench of High Court is 

not empowered to issue Certiorari against an order 
passed by a Single Judge on^original side See Con. 
stitution of India, Art. 220. (1905) 67 Bom L R 215. 

-Arts. 225, 133 and 245 - Bombay High Court 

Appellate Side Rules (I960), Chapter XVIII, R. 15-A 
(.5 added in 1964) - Nature and e f. ent " f P ow R e ',“ 
High Court to make rules under Art. 2-5 Rules 

made are rules of procedure- High ^ u {* 
rules having retrospective effect — Rule 15- A is not 
[□consistent with Art. 133 - No vested rightsuudej 
Art 133 taken away by the rule. 1952 Punj Ivo ana 
'1950 Nag 177 and 1963 Mys 205. Dissented from. 
1965 Mah L J 203 = 67 Bom L R 69. 

_Art. 225 — Application under articleInamdars 

and Government parties-Concession made by Advo¬ 
cate General that inam was estate — Tenants not 
parties to application - Order does not operate as 
res judicata against tenants in suit by inamdaw that 
•settlement entries were incorrect, bee Uvil r. i— 
(1908), S. 11. ILR (1963) Cut 610. 


CONSTITUTION OF INDIA (1950) 
ARTICLES 226 & 32 
SYNOPSIS 

1. Act of State, writ in respect of. 

2. Administrative authority. 

3. Administrative order. 

4. Against whom writ can issue. 

5. Aggrieved person. 

6. Alternative remedy. 

7. Appeal from order in. 

8. Application for. 

9. Article 32—Scope of. 

10. Articles 226 and 227. 

11. Assessment, illegal writ against. 

12. Bar to. 

13. Board of Revenue. 

14. Certiorari. 

15. Civil servant, dismissal of. 

10. Delay in applying. 

17. Dismissal, removal, discharge or reduction in 

rank. 

18. Domestic tribunals. 

19. Election dispute. 

20. Estoppel against applying. 

21. Executive writs and orders against. 

22. Fundamental rights, suspension of. 

23. Government, writ against. 

24. High Court, power to issue appropriate writ. 

25. Illegal taxation. 

26. Industrial tribunal. 

27. Interlocutory orders. 

28. Judicial and quasi judicial authorities. 

29. Judicial proceedings, writ in respect of. 

30. Jurisdiction and power conferred by Art. 220. 

31. Jurisdiction of High Court. 

32. Laches. 

33. Mandamus. 

34. Natural justice. 

35. Nature and scope of proceedings under. 

36. Orders that can be passed. 

37. Powers of High Court. 

38. Prerogative writs. 

39. Procedure. 

40. Proceedings under Art. 226. 

41. Quasi-judicial authority. 

42. Quo warranto. 

43. Relief, consequential. 

44. Res judicata. 

45. Review. 

40. Successive applications. 

47. Suppression of material facts. 

48. Administrative orders. 

49. Co-operative Societies Act, order under. 

50. Election authorities, against. 

51. Error on face of record. 

52. Grounds, 

53. Income-tax Act, orders under. 

54. Industrial disputes, orders in respect of. 

55. Jurisdiction. 

56. Labour Relation Board. 

57. Land Acquisition proceedings. 

58. Licensing authority, against. 
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59. Mandamus and certiorari. 

€0. Municipal laws, orders under. 

61. Quasi-judicial orders. 

62. Rent Control Acts, orders under. 

63. Statutory bodies, powers and duties of. 

64. Administrative authorities, proceedings of. 

65. Against whom can be issued. 

66. Demand and refusal of relief. 

67. Discretionary matters. 

68. Duties that can be enforced. 

69. Election, mandamus to elect. 

70. Private right, enforcement of. 

71. To deliver or to allow inspection of accounts or 

documents. 

72. Certiorari and prohibition. 

73. Erroneous decision as to jurisdiction. 

74. Mandamus and prohibition, compared. 

75. Nature and object of writ of prohibition. 

76. Non-compliance with order. 

77. Against whom can be issued. 

1. Act of State, writ in respect of. 

-Art. 226 — Action of Government under S. 53-A 

of C. P. and Berar Municipalities Act (1922) — Justi¬ 
ciability — Held, on facts that the invocation of the 
power of the High Court under Art. 220 was not 
open to the petitioner, and even if it was, the Court 
should not accede to his request. See Municipalities 
—C. P. Berar Municipalities Act (1922), S. 53-A. 
1958 MPC 197=1958 MPLJ 553 = 1958 Jab L J 037. 

2. Administrative authority. 

• —Art. 226 — Administrative tribunal — Duty of. 

It is well known that even administrative bodies or 
authorities which are authorised to deal with matters 
within their Jurisdiction in an adminstrative manner, 
are required to reach their decisions fairly and 
objectively; but in reaching their decisions, they 
would be justified in taking Into account considera¬ 
tions of policy. Even so, administrative bodies may, 
in actiDg fairly and objectively, follow the principles 
of natural Justice; but that does not make the ad- 
rainstrative bodies tribunals and does not impose on 
them an obligation to follow the principles of natural 
justice. On the other hand, authorities or bodies 
which are given jurisdiction by statutory provisions 
to deal with the rights of citizens, may be required 
by the relevant statute to act judicially in dealing 
with matters entrusted to them. An obligation to act 
judicially may, in some cases, be inferred from the 
scheme of the relevant statute and its material pro¬ 
visions. In such a case, it is easy to hold that the 
authority or body must act in accordance with the 
principles of natural justice before exercising its 
jurisdiction and its powers; but it is not necessary 
that the obligation to follow the principles of natural 
justice must be expressly imposed on such an autho¬ 
rity or body. If it appears that the authority or body 
has been given power to determine questions affecting 
the rights of citizens, the very nature of the power 
would inevitably impose the limitation that the 
power should be exercised in conformity with the 
principles of natural justice. Whether or not such an 
authority or body is a tribunal, would depend upon 
the nature of the power conferred on the authority or 
body, the nature of the rights of citizens, the decision 
of which falls within the jurisdiction of the said 
authority or body, and other relevant olrcumstanoes. 
r.fcL Bha S wan v * Ramchand, AIR 1965 SC 1707 
(1770) (Pt A) (Pr 5). 

•■—Art. 226 — Administrative orders — Duty of 
pnblic authorities. 


Public authorities cannot play fast and loose with 
the powers vested in them, and persons to whose 
detriment orders are made are entitled to know with 
exactness and precision what they are expected to 
do or forbear from doing and exactly what authority 
is making the order. Commr. of Police, Bombay v. 
Gordbandas Bhanii, 1951 SC] 803 = 65 Mad L W 
212 = 1952 S C R 135 = 54 Bom L R 383 = (1952) 
S C A 53 = AIR 1952 S C 10. 

3. Administrative order. 

0-Art. 226 — Administrative orders — Public 

orders — Construction — Deed, construction — In* 
terpretation of Statutes —Public orders. 

Public orders, publicly made, in exercise of a statu¬ 
tory authority cannot be construed in the light of 
explanations subsequently given by the officer making 
the order of what he meant, or of what was in his 
mind, or what he intended to do. Public orders made 
by public authorities are meant to have public effect 
aad are intended to affect the actings and conduct of 
those to whom they are addressed and must be con¬ 
strued objectively with reference to the language 
used in the order itself. Commr. of Police, Bombay v. 
Gordhandas Bhanji, 1951 SC] 803 = 65 Mad L W 
212 = 1952 SCB 135 = 54 Bom L R 383 = (1952) 
S C A 53 = AIR 1952 S C 16 (18) (Pt B) (Pr 9). 

-Art. 226 — Commissioner’s order under — It is 

administrative order and not subject to certiorari — 
Earlier order of Income-tax Officer becomes merged in 
order of Commissioner — Hence ev«o Income-tax 
Officer’s order cannot be quashed. See Income-tax 
Act (1922), S. 33A (2). ILR (1903) Andh Pra 420. 

-Art. 228 — Administrative orders—Order issued 

not to be vague. 

On a reDresentation made by an employee of a 
Municipal Committee which had ordered recovery of 
pay paid to the clerk for suspension period after his 
reinstatement, the Collector informed him “you can 
take legal recourse in the matter if you so like.” 

Held, this was hardly an order. The Collector 
should not have summarily rejected the applicant’s 
petition without obtaining report from the Municipal 
Committee and without applying his mind to the 
facts of the case. The Collector’s communication .was 
so vague that it left the applicant in a very uncertain 
position making it difficult for him to know what 
further course he was expected to follow. 1958 M P 
L J (Notes) 63 (Rev). 

-Art. 226 — Removal of sarpanch by notification 

for holding office of Lambardar Gountia on ground 
that he was “holder of office of profit” — Office of 
Lambardar Gountia abolished by subsequent notifi- 
tion — Proper remedy for Sarpanch to move Govern¬ 
ment to cancel prior notification — No interference 
under Art. 226. (1962) 4 O J D 431 (DB). 

—-Art. 220 — Collector dropping the proceedings 
against Government servant, instituted on charge of 
illegal gratification — Commissioner is authorised to 
revive the proceedings. 1962 B L J R 852 = ILR 42 
Pat 511. 

-Art. 226 — Administrative orders — Passed in 

accordance with rules not materially affecting rights 
of aggrieved party — Courts not competent to scan 
the wisdom of such orders. AIR 1963 Puoj 345, 

4. Against whom writ can bsue. 

-—Art. 286 — Income-tax Act (1922), Ss. 34 (1) (a), 
34 (3), second proviso and 34 (4)—Petition challeng¬ 
ing jurisdiction to issue notice under S. 34 (1) (a)_ 

Department relying on S. 34 (3) for action under 
s * (1) (a) and not on S. 34 (4) even in counter- 
afodavit, but contending during hearing that notice 
was in accord with S, 1 34 (4) — Held, department was 
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entitled fo support Dotice on basis of S. 34 (4) which 
existed on statue book when notice was issued, parti¬ 
cularly, when its validity could be answered by pro- 
visions of S. 34 (4) : AIR 1955 S C 789 and (1903) 49 
I T R S C 1, Foil. (1963) 2 I T J 556 (All). 

-Art. 226—Against whom writ cau issue—Govern¬ 
ment owned company registered under Companies 
Act — Entity of corporation is entirely separate from 
that of its shareholders — Unless it is shown that all 
administrative action is controlled by Government, 
Corporation cannot be said to be 'Public Authority’ 
and no writ can be issued against it. (1965) 2 Lab 
L J 672 = 79 Mad L W 165 = (1966) 36 Com Cas 
197 = 1906 Mad VV N 160 = (1966) 1 Com L J 289 
= (I960) 1 Mad L J 46S = (1965-66) 29 F J R 223 
= (1966) 13 Fac L R 5 = AIR 1966 Mad 399. 

-Art. 226 — University of Madras — Disciplinary 

action by entailing serious consequences to the stu¬ 
dent — Syndicate functions in a quasi-judicial capa¬ 
city — Findings on facts after enquiry and expression 
of conclusion necessary — Syndicate, the final autho¬ 
rity. (1963) 1 M L J 24 = I L R (1963) Mad 177 = 75 
Mad L W 591=A I R 1963 Mad 31 (31 to 33) (Prs 2, 
3,6). 

- Art. 226-Other remedy open — Practice of filing 

writ petitions against orders of assessments of Income- 
tax Officers must be deprecated — Income-tax Act 
(1922), S- 00. (1963) 2 I T J 371 = (1963) 2 Mad L J 
450=11964) 51 ITR51. 


-Art. 226—Mandamus and Certiorari—Writs can¬ 
not be issued against private individual — (Emplo¬ 
yees State Insurance Act (1948), Ss. 74 and 75). 

A writ in the nature of Certiorari or mandamus 
caunot be issued against a ^private individual. The 
remedies which Art. 220 contemplate are public law 
remedies for the protection and vindication of a 
public right. All the writs provided for under 
Art. 220 are granted for the protection of public inte¬ 
rest. (1961) ILR 40 Pat 193 (DB). 

-- Art. 226—Certiorari — Award of Tribunal under 
S. 10 of Industrial Disputes Act — Not only no objec¬ 
tion was raised before Tribunal lo its jurisdiction but 
petitioners themselves entering into arrangement be¬ 
fore it and award made on basis of that arrangement 
— Assuming that Tribunal had no jurisdiction to 
make that award, High Court would not quash it in 
exercise of its discretion under Art. 220 : 1959 P L R 
597, Foil. (1964-65) 20 F J R 264 (Punj). 


•Art. 226—Scope — Industrial Tribunal’s award— 
Surplus balance calculated for determination of bonus 
— In computation, Tribunal addiDg back certain 
amounts — In writ petition by the employer only a 
general attack made — Interference not made, as in 
substance, there was no attack on the addition back 
of the amounts — Omission to grant a higher deduc¬ 
tion for salaries of two partners, was held not to be 
canvassed in a petition under Art. 220, when the 
Tribunal had taken into consideration all factors 
Accounts were refused to be looked into, to deter¬ 
mine the relief in a petition under Art. 220, in the 
absence of proper allegations, and the proceeding not 
being an appeal against tbe award and the matter 
failing within the jurisdiction of Industrial Tribunal. 
Civil Writ No. 980 of I960 D/- 3-10-60, Affirmed; 
A I R 1959 S C 907, Ref. (1963-04) 25 F J R 256 
(PudJ). 

- Art. 226 — Authorities not acting according to 

circulars .issued — Court will Dot take notice of such 
failures. 1959 P L R 68 and 1961 P L R 75, Rel. on. 
(1962) 64 Pun L R 922. 


5. Aggrieved person. 

-Art. 220 — Exemption under Madras Shops and 

Establishments Act (1947), S. 0 - (General Clauses 
Act (1897), S. 0) and (Madras General Clauses Act 


(1 of 1891), S 8). See Madras Shops and Establish, 
ments Act (1947), S. 0. (1957-58) 12 FJR 158 = 
(1957) 1 Lab L J 642=(1957) 2 Mad L J 185. 

-Art. 226 — Aggrieved party in tax matters should 

normally seek reliet from hierarchy created by taxing 
statute itself and Court should not encourage ap¬ 
proach on writ side save in exceptional cases. Case 
law discussed. (1903) 65 Pun L R 831. 


6. Alternative remedy. 

-Art. 226 — Alternative and proper remedy avail. 

able — Extraordinary jurisdiction under the article 
not invoked — Order in revision by Consolidation 
Officers attacked on ground of fraud—Proper remedy 
is by suit under S. 42, Specific Relief Act. Order 
D/- 31-7-04 of C. C. Mathur, J., Affirmed. (1965) All 
W R (HC) 581 (DB). 

-Art. "226 — Application under S. 30, U. P. Sales 

Tax Act (15 of 1948) for setting aside ex parte assess¬ 
ment order—Proceedings are quasi judicial — Oppor¬ 
tunity of being heard not giveD to assessee — Princi¬ 
ples of natural justice are violated — Alternative 
remedy by way of appeal under S. 9 held no bar lor 
exercise of writ jurisdiction—Sales Tax — U. P. Sales 
Tax Act (15 of 1948), Ss. 9. 30. AIR 1992 S C 1217; 
and AIR 1902 S C 1110, Rel. on. (1964) 15 S T C 
50 (All) (DB). 


•Art. 226 — Order of allotment without jurisdic¬ 
tion-issue of certiorari and mandamus. 

When the remedy by way of a regular suit was 
open, the aggrieved party could not come to the High 
Court with a request, for a writ of certiorori. See 
Houses and Rents — U. P. (Temporary) Control or 
Rent and Eviction Act (1947), S. 7. 1967 All W R 
(HC) 390=1957 All L J 93. 

-Art. 220—Alternative remedy not effective—High 

Court can exercise writ jurisdiction — Tenders ot 
petitioners under S. 4, Hyderabad Abkari Act ac¬ 
cepted by Board of Revenue and acceptance intimated 
to them — Subsequently tenders cancelled without 
notice to show cause against — Writ petition-Objec¬ 
tion that it beiDg breach of contract suit for damages 
would lie —Held that actual damages which peti¬ 
tioners would suffer could not be assessed — Suit tor 
damages would not therefore be effective remedy — 
Nor was suit for specific performance of aDy avail to 
them—In the circumstances High Court can 
its jurisdiction under Art. 220. A 1 R 1959 S C 490, 
(1959) 2 An W R 420, Distlng. ILR (1964) Andh Pra 

1141. J . 

-Art. 226 — Other remedy open — Remedy by way 

of suit cannot be regarded as anything like equally 
efficacious. (1962) 2 Andh W R 476. 

-Art. 226—Other remedy open—No bar to writs. 

The High Court does not encourage the practice of 
filing applications for writs even though specihc re¬ 
medies may be available under the law; but wher' 
the facts in the case are undisputed, and any turtner 
delay in the matter is not only, likely to cause serious 
loss to the petitioner but also result in loss of public- 
revenue and the High Court finds that the condit on 
imposed on the petitioner by the Excise Authorities 
while granting him permit to manufacture tea is 
illegal and without jurisdiction, the High Court 
cannnot allow the condition to stand. 1t LR (1958) lit 
Assam 65 = A I R I960 Assam 207 (208, 209) (Pt B) 
(Pr 6) (DB). 

_Art. 226 — Existence of alternative remedy— Not 

availed of — No bar to a writ petition — High Court 
may in exercise of its discretion entertain petition 

and grant relief. AIR 1901 S C 1500, Foil. (19 I 
M P L J 554 (DB). 

-Ait. 226 - Alternative remedy - Petitioner chal¬ 
lenging certain order of respondent Governmen 
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affecting his right in respect of State quarries — Both 
parties asserting right of ownership in quarries — 
Held that as real dispute was as to title, proper forum 
was civil Court in regular action and petition was 
liable to be dismissed. (1965) 67 Pun L R 621. 

-Art, 226 — Alternalive remedy available — Whe¬ 
ther Court will interfere or not depends on facts 
and circumstances of case. Case law Ref. I L R 
(1964) 1 Puuj 391. 

—Art. 226 — Expression ‘proceed to assess’—Mean* 
ing — Expression means actual assessment — Actual 
assessment must be done within 3 years—Assessment 
order beyond period of limitation is beyood juris¬ 
diction of assessing authority and hence questions 
whether point of limitation was raised or not before 
Appellate Authority or Revisional Authority do not 
arise when order is challenged under Writ-jurisdic¬ 
tion—See Sale; Tax—E. P. General Sales Tax Act (40 
o! 1948), S. 11 (0). (1963) 65 Pun L R 1003 = 1963 
CurLJ 521. 


7. Appeal from order in. 

■—Art. 226 — Writ appeal — High Court is not per¬ 
mitted to go behind finding of fact. (1904) Cal 
L J 78. 

8. Application for. 

—'Art. 226 — Application under — Limitation — 
Settled practice of Andhra Pradesh High Court is to 
treat period of six months as reasonable time to 
enable aggrieved person to file writs — Court has 
jurisdiction to condone delay but petitioner must 
make out case for condoning delay — Writ petition 
filed after delay of over two years must fail. (1957) 
2 Andh W R 233, Foil. ILR (1965) Andh Pra 482. 

——■Art. 226 — Delay in filing writ petition coupled 
with conduct of petitioner — Disentitles petitioner to 
“woke extraordinary jurisdiction under Ait. 220 
(1962) 1 Andh L T 159=(1962) 46 1 T R 988. 

Art. 226 — Composite petition not arising out of 
common interest filed by several persons—Not main¬ 
tainable — Court instead of directing them to file 
separate petitions requiring each of them to pay 

court-fee separately before entertaining and admitt¬ 
ing joint petition — Objection as to multifariousness 

UMlft IT\ f 54 ?DBK inabil ' ,y ° f SUch 

“ 226 — Suppression of material facts — Sud- 

pression of fact that civil suit is pending — Writ 
liable to be dismissed. (1962) 8 L J R 740 (DB). 


9. Article 32, scope of. 

—Art. 226:- Practice-Disputed question of fact- 

SKu I? ould not inter * 0 re on basis of fac 
which are m dispute. (1902) M P L J 554. 


-Arts. 220, 227 — Proceedings under — Whether 

evidence before tribunal can be reviewed. 

The High Court will not review and reassess, in 
proceedings under Arts. 226 and 227, the evidence 
led before the Tribunal and come to its own conclu¬ 
sions on fact as to whether or not the management 
was mala fide. (1962) Cur L J 364 (Puoj). 

-Arts. 226, 227—Findings of facts cannot be chal¬ 
lenged in proceedings under Arts. 220 and 227. 
(1962) Cur L J 364 (Punj). 

11. Assessment, illegal writ against. 

-Art. 220 — Order of assessment under U. P. Large 

Land Holdings Tax Act—Order based on information 
obtained behind back of assesses — Order of assess¬ 
ment violated principles of natural justice and was 
ultra vires, null and void — Orders in appeal and 
revision also held bad in law — Merger of one order 
in the other held did not restrict powers under 
Art. 220 to quash all of them—See U. P. Large Land 
Holdiugs Tax Act (31 of 1957), S. 10. (1965) AH 
L J 991. 

-Art. 226—Capital gains—Capital assets — Assess- 

ability of profits as capital gains — Writ under the 
Constitution—Assessment orders—Remedies provided 
by Statute not availed of — No writ issued. See In¬ 
come-tax Act (1922), S. 2(1). 1905 Ker L T 190= 
(1965) 1 Ker L R 104. 

12. Bar to. 

-Art. 226—(Obiter)—Prohibition — Other remedy 

open—Existence of such remedy may not be absolute 
bar—Discretion always lies with High Court in such 
cases to grant relief under Art. 226—Ground of delay 
also is always taken into account in granting such 
relief. A I R 1901 S C 372 and AIR 1961 S C 1500, 
Ref. (1965) 66 Bom L R 502=1 L R (1965) Bom 153 
(DB). 

13. Board of Revenue. 

-Art. 226—Member, Board of Revenue, reversing 

judgment without obtaining concurrence of another 
member — Order is liable to be quashed — Tenancy 
Laws—U. P. Tenancy Act (17 of 1939), S. 212—U. P. 
Revenue Court Manual. (1965) All W R (H C) 515= 
(1965) All L J 888. 


14. Certiorari. 

-Arts. 226, 225 and 227 — Certiorari — Bench of 

High Court is not empowered to issue certiorari 
against an order passed by a Single Judge on original 
side—Such order is by the High Court Itself—Art. 220 
or Art. 227 cannot be invoked—Letters Patent (Bom), 
Cls. 30, 11 and 12. 50 Bom L R 293, Dist. 1965 
Mah L J 414=1 L R (1965) Bom 790 (DB). 


10. Articles 226 and 227. 

c 226 a «d 227 — Motor Vehicles Act (1939), 

in res P ect of transport vehicle is a 
valuable right, more or less in nature of property 

r ght and any proceeding calculated to affect such 
right cannot be described as administrative in ohara- 
7 , Proc00 dlngs under S. 60(1) are of a quasi- 

Kd l ma r (bB I , LR (l9S4) 1 Mad 979 = (19G5 > 1 

—-■Arts. 226,227—Principle is that an officer cannot 
sit in judgment over his own order-Order in anneal 
passed by Assistant Director, Consolidation of Hold 
logs - Revision against disposed by himself who by 
•then became Additional Director - Order in revision 

/rSfJliEiV 0 be j qu n shed "" East PUD Jab Holdings 
(SOn, lflV « d n, re , s , e 1 rva, ‘°“ o 0t Fragmentation) 

t R 811 1948 * S ‘ 21 ^ 8nd 42, * 1983J 65 Pun 


15. Civil servant, dismissal of. 

■Art. 226 — Order of dismissal of public servant 
after enquiry into his conduct by tribunal — Objec¬ 
tion that tribunal which recorded evidence was not 
tribunal which submitted report of his enquiry—Dis¬ 
missal of public servant is only administrative act 
and not judicial act, though order is preceded by 
proceeding resembling judicial enquiry and hence 
authority competent to punish servant can very well 
delegate enquiry to any agency it chooses; delinquent 
officer can only succeed if he establishes that order 
challenged was made by punishing authority without 
!5i “ ind *° evidence in the case. I L R 

-M- 22 ?-Dhmissal of publio servant by Govern¬ 
ment of Andhra Pradesh on report of enquiry into his 
misconduct — Charges against servant enquired into 

« 0 tr 
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S. 110 (1) would not prevent competent authority 
after appointed day from passing in relation to a 
civil servant any order affecting his continuance in 
his post or office — Held further, that police officer 
who conducted enquiry into charges was officer 
within S. 125 and hence subsequent proceedings 
held by tribunal on strength of his report were in 
accordance with Act (Obiter). ILR (1965) Andh 
Pra 4S2. 

-M. 226—(Madras Elementary Education Act (8 

of 1920). S. 56)- (Rules for Grant of Recognition and 
Aid to Elementary Schools, R. 13 (2) (ii), Proviso)— 
Termination of service for gross insubordination— 
Previous approval of Deputy Inspector of Schools— 
Necessity when a charge of gross insubordination is 
proved, the management is not called upon to get 
the previous approval of the Deputy Inspector of 
Schools. See Madras Elementary Education Act 
(1920), S. 50. (1959) 1 Andh W R 386. 


-Art. 226—Disciplinary proceedings — Petitioner 

challenging his dismissal from service inter alia on 
ground that charge of which he was found guilty 
was false—Held, writ Court was not Court of appeal 
and would not go into truth or falsity of charge 
unless findings on charge was based on no evidence 
whatever or was highly perverse. (1903) 1 Lab L J 
708=( 1903) 0 Fac L R 26 (Cal). 

-Art. 226 — Disciplinary proceedings — Relevant 

documents asked for by delinquent to enable him to 
cross-examine witnesses — Documents ordered to be 
produced by Inquiring Officer but not produced by 
Department and consequently not supplied to delin¬ 
quent at any stage of enquiry — Held, principles of 
natural justice were not observed at enquiry. (1903) 
1 Lab L J 708=( 1963) 6 Fac L R 26 (Cal). 


-Art. 226—Disciplinary proceedings—Opportunity 

to show cause is not matter of form out ot substance 
—To burden a person proceeded against with mass of 
documentary evidence against him and then in a day 
or two to call upon him to meet evidence is not 
giving proper opportunity to show cause. (1903) 1 
Lab L J 708=(1963) 6 Fac L R 26 (Cal). 

-Art. 220—Disciplinary proceedings—Opportunity 

to show cause—Petitioner’s request for short adjourn¬ 
ment of inquiry and for supply of copy of deposition 
of witnesses refused by Inquiring Authority and peti¬ 
tioner asked to cross-examine witnesses at once—Held, 
netitioner was not given reasonable opportunity to 
defend himself. (1903) 1 Lab L J 708=(l963) 6 Fac 
L R 20 (Cal). 

_Art. 226 — Central Civil Services (Classification, 

Control and Appeal) Rules (1957), Rr. 13, 10—Disci¬ 
plinary action against Government Servant—Depart¬ 
mental fact finding inquiry - Resulting in minor 
penalties - No formal inquiry as is necessary for 

imposing major penalties required-\Vhere particular 

procedure is prescribed by rules tor disciplinary 
action, principles of natural justice cannot be im¬ 
ported in such inquiry. (1963) 6 Fac L R 38 (Cal)— 
(1963) 1 Lab L J 698. 

_ Alt 226-Central Civil Services—Punishment- 

Imposition of minor penalty - The concerned civil 
servant given an opportunity to show cause against 
the fmposition of minor penalty - The fina order 
rejecting the representations and imposing a minor 
penaltyfheld, no?vitiated on ground that the enquiry 
was not conducted - The delinquent servant 
omi i a no t as k for a joint enquiry as a matter of 
Tht (1963) 6 Fac L R 38 (Cal) = (1963) 1 Lab 
L J 698. 

_Art 226 -Departmental enquiry — Purpose and 

nature of findings based on evidence - High Court 
will not decide adequacy or reliability of evidence. 
See Constitution of India, Art. 311. (1964) 2 Mys L J 
65=11967) 2 Lab L J 156. 


16. Delay in applying. 

——Art. 226 — Writ Petitions — Limitation-Petition 
filed beyond 90 days of the order without explaining 
the delay-Petition dismissed. It is settled practice of 
AUahabad High Court that writ petitions should be 
filed within 90 days of the order complained against 
(1902) 46 ITR 529 (All). 8 

-Art. 226—Civil P. C. (1908), S. 151, O. 41, R. 19 

— Limitation Act (1908), Art. 168 — Dismissal of 
appeal for default — Application for restoration con¬ 
tending that applicant was not aware of posting of 
appeal—Court finding that dismissal of appeal was 
erroneous as applicant was not aware of posting of 
appeal but dismissing application as barred by time 
holding that applicant had knowledge of dismissal 
of appeal—Held, Court was not justified in invoking 
principles of O. 41, R. 19 or Art. 188 while dismis¬ 
sing application—Court should have allowed appli¬ 
cation under S. 151 — Its not doing so constituted 
error of law apparent on face ot record and could be 
corrected in writ proceedings. AIR 1949 All 30, Rel. 
on. Constitution of India, Art. 226. See Civil P. C. 
(1908), S. 151. ILR (1963) A P 1022. 

-Art. 226—Delay or laches. 

If the impugned notification is invalid the delay in 
filing writ petition is not a ground on which the 
High Court will refuse to grant any relief to the 
petitioner. ILR (1964) 10 Assam 482 (DB). 

-Art. 226 — Writ petition — Delay in filiDg — If 

alleged wrong is a continuing one, delay cannot be 
ground for rejecting it—Term of Municipal Com¬ 
mittee expired — Fresh election not ordered — Term 
not extended under S. 25 of Bombay Municipal 
Boroughs Act (1925)—Old committee continuing in a 
continuous wrong — Delay in filing writ petition is 
excusable. (1962) 64 Bom L R 557=ILR (1963) Bom 
188 (DB). 


17. Dismissal, removal, discharge or 
reduction in rank. . 

—Art. 226—(Madras Elementary Education Act (8 

r 1920), S. 56; Rules relating to Elementary Schools, 
. 13 (2) (ii) (a) and (b))—Non-compliance—Effect of 
Issue of writ of ceriorari-Petitioner’s employment 
sewhere—If bar. The fact that the petitioner is 
nployed elsewhere will not affect the issue of writ 
: certiorari to quash the illegal order of dismissal of 
ie petitioner. See Madras Elementary Education 
ct (8 of 1920), S. 50. (1900) 2 Andh W R 305. 

—Arls. 220, 227 and 321-Dismissal of servant for 
isconduct and negligence in his duties — Domestic 
iquiiy on which servant was dismissed not unfair 
violative of principles of natural justice - Wnt- 
jurt cannot act as Court of Appeal or review and 
ibstitute its own judgment for that of management. 
904) 1 Lab L J 500 (Mad). 

—Arts. 226, 311—Dismissal of Excise Sub-Inspec- 
r on charges of giving false deposition and shielding 
icused in trials conducted by him-Writ petition 
ed by him two years after order of dismissal—buD- 
quent petition for starting contempt of Courts 
■oeeedings against superior officers — It could b 
gitimately inferred that he was inspired by mala 
ies in that he wanted the contempt of Co “ rt pr( ^“ 
:edings as a lever to gain success In the writ 

itition ultimately-Petition for contempt of Court 

as liable to be dismissed. ILR (1904) Andh.Pra 81 


-Art. 226-Madras Shops and Establishments Act 
of 1947), S. 41 — Appeal by employee on his dis- 

sal on ground ot misconduct-: Fmd / D romrnis’ 
ice on record as to justify punishment, Coin® 18 
ier holding order ot dismissal as wrong-He a no 
>r was committed by Commissioner in exercise .0 
jurisdiction and Court could not interfere witn 
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his order under Art. 220 : 1958-1-LLJ 280 and 1959. 
2-LLJ 245, Ref. Madras Shops and Establishments 
Act (30 of 1947), S. 41. (1963) 1 Lab L J 44 (Mad). 

f-Art 226 — Removal of Panch under—Enquiry 

essential — Enquiry actually held—Order of removal 
cannot be challenged id writ petition. See Panchayats 
— Punjab Gram Panchayat Act (4 of 1953), S. 102 
(2). 1963 Cur L J 294 (Punj) (FB). 


18. Domestic tribunals. 


—Art. 226—Domestic Tribunal — Rules of Datura! 
justice to be followed. 

A domestic tribunal must act honestly and with 
good faith, and must give a delinquent a chance of 
explanation and defence. It has been held that so 
long as a domestic tribunal acts honestly, in good 
faith, with a sense of responsibility and in conso¬ 
nance with its own rules, its decision cannot be 
questioned on ground of breach of rules of natural 
justice, for the reason that in that case the rules of 
natural justice will be deemed to have been observed. 

(19151 AC 120;(1929) ICh 902, Foil. 53 Bom L R 
754=1 L R (1952) Bom 269=AIR 1952 Bom 37 (46, 
47, 50) (Pt C) (Pra 18, 20, 26) (DB). 

-Art.. 226—Tribunal—Power of High Court in 

considering decision given by domestic tribunal. 


The High Court has no power to act as Court of 
appeal and sit .in judgment on the judgment of a 
domestic tribunal on merits, nor can it go into the 
matter of appreciation of evidence. 37 Bom L R 201 
=47 Bom L R 910, Ref. 53 Bom L R 754=ILR (1952j 
Bom 269=AIR 1952 Bom 37 (42) (Pt D) (Prs 7) (DB). 

-Art. 226—Domestic tribunal—Industrial Disputes 

Act (1947), S. 33(2) (b)—Nature of Tribunal’s juris¬ 
diction—Workers found guilty by domestic tribunal 
—Statements of witnesses read over and explained 
in Hindi to workers—Witnesses produced and ques¬ 
tioned by enquiry officer and their answers explained 
to workers—Opportunity to cross examine witnesses 
given — Principles of natural justice not violated — 
Tribunal does not sites Court of appeal over domestic 
tribunal-Circumstances under which tribunal mav 
interfere with penalty imposed stated. AIR 1903 SC 
375, Foil. (1965) 1 Lab L J 028=(1965) 10 Fac L R 
6 (Cal). 


-—-Art. 226 — Contractual domestic tribunal—Pro¬ 
cedure — Principles of natural justice including rule 
or bias, applicability —Cochin Devaswom Board fee- 
Jjng aggrieved by false denials of their statements by 
Principal of College managed by them, themselves 
holding inquiry into misconduct and dismissing Prin¬ 
cipal-Inquiry is by biassed judges in violation of 
principles of natural justice and dismissal order is 
illegal. AIR 1961 Ker 282 (DB). 


“"“Art. 226—Against whom writ can issue— Proceed 
logs of domestic tribunal of private body — Proceed 
ings cannot be challenged under Art. 220. (1965.66 
2 Lab LJ 072=79 Mad L W 165=(1900) 36 Con 
£a» 197 = I960 Mad W N 100 = (1906) 1 Com L 
289=(1906) l Mad L J 468=(1985*66> 29 FJR 223= 
(1966) 13 Fac L R 5=AIR 1900 Mad 399. 

——Arts. 226, 227 and 311 — Domestic Tribunal — 
Open-mindedness and detachment is essential in even 
person charged with duty of holding enquiry anc 
giving opinion against another — Held, there 
was no evidence that presiding officer at enqui. 
ry was biased against petitioner, a dismissed servant 
or that he was virtually his prosecutor. 1932 AC 586 


—Art. 220-Domestic Tribunals — Discretion 
orders-Interference— Not permissible. 

Administrative Tribunal holding enquiry atrai 
delinquent employee has discretion to allow or re 


his belated prayer to examine additional witnesses- 
High Court cannot, in exercise of its jurisdiction 
under Art. 220 of Constitution, interfere with that 
exercise of discretion, even if the discretion is assum¬ 
ed to be exercised wrongly. AIR 1963 404, Rel. on. 
1963 East L R 12 Orissa (DB). 

-Art. 226—Tribunal—Association — Chamber of 

Commerce—Produce section—Managing Committee 
—Action of, in fixing clearance price—Validity. 

The normal business of the Produce Section of a 
Chamber of Commerce was the carrying on of for* 
mal transactions in respect of cocoanut oil and pep¬ 
per. On 24-9-51 day the oil market opened at 10 a.m., 
at Rs. 700 per candy and came down to Rs. 690. See¬ 
ing the downward tendency of the market the Secre¬ 
tary of the Produce Section issued a notice closing 
the market abruptly at 2-45 P. M. and fixing the price 
for clearance at Rs. 707 per candy. As many members 
of the Produce Section resented the action of the 
Secretary the Committee which managed the Produce 
Section met on the morning of 25*9- 195L and resolv¬ 
ed to fix the price of oil for clearance at Rs. 690 per 
candy and closed the market for the day. Though 
under the Bye-laws the Committee could ordinarily 
fix the rate of settlement for clearance on every 
Friday after closing the business for that day it could 
fix any special clearance prices on any day in the 
week if circumstances warranted such a clearance 
in the interests of the trade. 


Held, that the power to fix the clearance price on 
any day in the week implied the power to close the 
market on any day and, therefore, the action of the 
Committee in fixing the clearance price by the reso¬ 
lution dated 25-9-51 was not ultra vires. 

• Held, further that the resolution of the Committee, 
not being vitiated by any malice or dishonesty was 
not ultra vires, unjust or unfair. 1951 Ker L T 
701=ILR (1951) Trav-Co 607=AIR 1953 Trav-Co 26 
(29,31)(PtA)(Pr. 11,17). 

—Art. 220—Tribunal — Association — Voluntary 
association—Charactristics. 

One of the fundamental characteristics of a volun¬ 
tary society is the notion that it should be autono¬ 
mous and that its powers of Self-Government should 
not be interfered with save in exceptional circum 
stances. 1951 Ker L T 701 = ILR (1951) Trav- 
Co 667=AIR 1953 Trav-Co 26 (30) (Pt D) (Pr 16). 

- -Art. 226—Tribunul—Proceedings of—Conditions 

imposed. 

There are two conditions imposed by the Court on 
the proceedings of a domestic tribunal. The first is 
that the tribunal must not exceed Its jurisdiction, and 
the second is that the proceedings should not offend 
the rules of natural justice. (’51) Ker L T 701 — 

lF?E) 1 (pVl6y ,V ‘ C<> 667=AIR 1953 Tmv - Co 26 (30> 


* - - 

—Art. 220-Election-Rejection of Ballot paper 
on grounds that \ mark not put in proper column - 
No uncertainty as regards intention to vote and thi 
Candidate-Rejection is illegal-Question of law- 
RstoppeJ. See Panchayats - Gujarat Taluka an< 
District Panchayats (President and Vice Presideni 
Election Rules 1962, R. 8. (1965) 0 Guj L R 586? 

—Arts. 226 and 227-Election disputes — Court t« 
interfere only in caie of non-compliance with statu 
tory election rules—Panchayats—Orissa Gram Panrh* 
yat Rulea (1960)-Rules 10 (1) and 11 nch ‘ 
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-Art. 226 — Election Commission setting aside 

election on ground that electoral rcli having not been 
prepared in accordance with rules, there was no elec¬ 
toral roll on basis of which election could be held — 
Held, though Election Commission was not justified 
in setting aside election on that ground, yet in view 
of fact that there was no electoral roll in eye of law 
on basis of which valid election could be held, result 
would be same as High Court under Art. 226, would 
not give effect to such election, i960 PLR 377 and 
1960 PLR 901, Ref. (1964) 66 Pun L R 602. 

-Art. 226 —Irregularities — Effect-of — Election 

whether can be questioned by election petition or 
writ petition See Panchayats—Rajasthan Panchayat 
Election Rules (1954), R. 19. ILR (1958) 8 Raj 211. 


20. Estoppel against applying. 

-—Art. 226—Evidence Act (1872), S. 115—Claim for 
compensation disallowed under R. 65 of Displaced 
Persons (Compensation and Rehabilitation) Rules 
; 1955)—Petition under—Revival of claim—Withdra¬ 
wal of petition — Held question of estoppol did not 
arise since revival of claim was not conditional upon 
withdrawal of petition and doctrine could only apply 
if some particular advantage had been obtained by 
petitioner by revival of his claim. See Evidence Act 
(1872), S. 115. ILR (1966) Bom 648 = ILR (1966) 
Bom 64S (DB). 


21. Executive, writs and orders against. 

£-Art. 226 — Mala fide — Erroneous conclusion, 

does not show mala fide. AIR 1964 S C 155 (d) (159) 
(Pt D) (Pr 7). 

-Art. 226 — Defence of India Rules (1962), R. 131 

(2) (gg) and (i) — Notification under dated 17-8-1964 
excluding private operators of vehicles on particular 
route — Nationalisation or creation of monopoly not 
motive of notification but interest of State and defence 
— No mala fide. See Defence of India Rules (1962), 
R. 131 (2) (gg). ILR (1965) 2 All 303. 


22. Fundamental rights, suspension of. 

-Art. 226 — Railway platform — Licences for sale 

of articles on platforms cancelled — If an infringe¬ 
ment of fundamental rights. 

There is nothing illegal in the State, when it took 
upon itself the Railway Administration in April, 19ol, 
in its act of cancelling licences previously granted to 
vendors selling articles on the platform of a Railway 
station. The Railway platform being the private pro¬ 
perty of the Railways there has been no infringement 
of the fundamental rights of petitioners by the State 
in revoking licences granted to them. 6o Mad L W 
336 (1)=(1952) 2 Mad L J 28=A I R 1952 Mad 834 

(834, 835) (Pr 2) (DB). 

_\ r t. 226 — Infraction of fundamental rights — 

Court is bound to interfere even if justice is not on 
side of petitioner. 

Where a petitioner complains of infraction of his 

fundamental rights, the Court must . ,n 1 ter ' 8 l e ““anl 
Art. 226 to protect such fundamental rights and 

should not refuse protection on the ground ***** . 
has other remedy available to him or that justice is 
not on his side. 1955-55 Bom LR 246 and observations 
of Mahaian C. J„ in 1954 S C R 1121at P 1 28 Bel 
on. A I R 1901 S C 14 d 7, distinguished. A I R 195o 
S C 123 and AIR 1959 S C 149, Rel. on. (196o) 16 
S T C 973 (Guj) (DB). 


23, Government, writ against. 

_ Arts 226 and 32-Habeas Corpus-Prior applica- 

tion dismissed by High Court - Subsequent applica- 
tion to Supreme Court can be made directly without 
leave. See Customs (Caro Hills) - Recovery of fines 


f 14?(i e ) latiVeS ’ 52CriLI 130O =AIR 1951 Assam 


24. High Court, power to issue appropriate writ. 

—Art. 226 — Futile Writ — Licence issued under 
Bengal Excise Act for 1957-58 — Application ques¬ 
tioning its validity coming up for hearing before 
High Court in 1962 — Held it was futile to quash 
licence which was no longer effective. (1963) Cal 
L J 212. 

25. Illegal taxation. 

-Arts. 226, 265 and 366 (28)—‘Tax’ includes 

impost—Mysore Forest Act (1900), Ss. 35 (vi) and 37 
—Government has no authority to levy and collect 
remuneration of forest guard or forester posted at 
private saw mills — Impost made by Government 
order D/- 6-9-1981 is without authority of law and is 
illegal. (1964) 2 Mys L J 123 (DB). 

-Arts. 226 and 265 — Impost collected without 

authority of law — Power of High Court to order re¬ 
fund—Discretion of High Court—Existence of alter¬ 
native remedy in civil Courts—Payment made under 
mistake in pursuance of agreement—Applicability of 
S. 72. Contract Act. 

Where an Impost or tax collected by Government 
is found to be illegal the High Court in appropriate 
cases will have the competence to make an order or 
give a direction under Art. 226 for the refund of the 
same. A I R 1960 Mys 93 Dist. (1964) 2 Mys L J 
123 (DB). 

26. Industrial tribunal. 

-Art. 226—Domestic inquiry—Procedure—Record 

of evidence—Findings on all charges not necessary— 
Dismissal on finding of misconduct after depart¬ 
mental inquiry — Power of Industrial Tribunal to 
interfere. AIR 1961 Mad 359. 

-\rt. 220—(Industrial Disputes Act Ss. 20 (1) and 

20 (2))—Award published in Gazette—No jurisdiction 
to Tribunal either to supplement, rectify or interpret 
the award. See Industrial D'soutes (ApDellate Tribu¬ 
nal) Act (1950), S. 20 (1). (1950) 1 Mad L J 226. 


27. Interlocutory orders. 

_Arts. 226, 227 — Art. 220 cannot be invoked for 

the sole purpose of obtaining an interlocutory order 
such as for stay of proceedings pending before the 
Tribunal — But stay may be directed under Art. 2 .L 1 , 
A I R 1954 Mad 573 (DB). 


28. Judicial and quasi-judicial authorities. 

_Art. 226 — Natural justice — Judicial or quasi 

judicial authority—Duty to act strictly according to 
rules of natural justice. 

In exercise of judicial or quasi judicial powers 
every Court or Tribunal is required to act strictly in 
conformity with the rules of natural justice. Onei ot 
the foremost principles of natural justice, is that 
party to dispute should have a fair hearing ana 
should have a full opportunity of meeting the case 
of the opposite party in rebutting its evidence, no 
party to the litigation should be allowed any chance 
to influence the mind of the fudge at the back of the 
other party. (1965) Pun L R (Sup) 460. 


29. Judicial proceedings, writ in respect of. 

_Art 226—Order by customs authority imposing 

Denalty under Sea Customs Act - Authority not act- 
ng in conformity with fundamental prineiples 
udicial procedure-Writ petition for quashing-order 
vill lie-Remedy under Sea Customs Act no bar . 07 

[ A 222, Rel. on; A I R 1961 S C 0O 1 9 - D 1 i ^ t J ng j L R 
Customs Act (1878), Ss. 187, 18-, 188, 1 . 

1962) 2 Cai 187 (DB). 
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30. Jurisdiction and power conferred by 

Art. 226. 


—-Art. 220 — Failure of duty — Consequences of— 
Interpretation of Statutes—Power coupled with duty 
—Mode of exercise of power — Writ of mandamus — 
When issued—A writ of mandamus is an appropriate 
remedy to enforce a plain, positive speciSc and 
ministerial duty personally existing and imposed by 
law upon officers who refuse or neglect to perform 
duty when there is no other adequate and specific 
legal remedy and without which there would be a 
failure of justice — See Municipalities — Madras Dis¬ 
trict Municipalities Act (1920), S. 321 (11). (1958) 2 
Andh W R 187=1958 Andh L T 681. 

-Art. 226—(Income-Tax Act (1922), S. 45)—Effect 

of appeal in collection on demands—Discretion under 
S. 45 of Income-tax Act — If there is no failure to 
eiercise the discretion under S. 45, Income-tax Act, 
or any mal-exercise thereof the jurisdiction of the 
High Court to interfere is not attracted—See Income- 
Tax Act (1922), S. 45. 1957 Ker L J 1023=1958 Ker 
LT 216=(1959) 35 I T R 488. 


-Art. 226 — Powers of Rent Controller — Except 

where it is alleged and proved that the requisition¬ 
ing of a building was male fide, ft does not lie in the 
province of the High Court to find out in each parti¬ 
cular case whether or not the State Government or 
the authorised officer was justified in intimating the 
landlord that the building was required for the pur¬ 
poses specified in S. 3 (3) of Madras Buildings (Lease 
and Rent Control) Act (1949)—See Houses and Rents 
-Madras Buildings (Lease and Rent Control) Act 
(1949), S. 3 (3). 73 Mad L W 187=ILR (I960) Mid 
522={190O) 2 Mad L J 314. 

•-—-Art. 220 — Government officer already in posses¬ 
sion of house — Requisition under S. 3 (3) of Madras 
Buildings (Lease and Rent Control) Act (1940) for 
residence of—Validity. Under the circumstances the 
Rent Controller is not authorised to exercise the 
statutory power vested in him to requisition the pre¬ 
mises of an owner and allot It to the officer—See 
Houses and Rents — Madras Buildings (Lease and 

WM L W 359 ACt ^ 1949) ' S,3(3) * < 1937 > 7 <> 


Z Art. 220 — Objection not raised before Labour 
U>urt going to root of whole matter and relates to 
jurisdiction of Labour Court—Such objection may be 
permitted in Writ proceedings. (1960.07) 30 F J R 
2O0=(1900) 13 Fac L R 393 = (1965) Pun L R (Sup) 

J77. 


r Art. 226 — Unless grave injustice is shown to 
nave taken place by order against which writ is 
sought, Court cannot interfere. (1904) 60 Pun L R 
tJiO. 


Warwar Laad Revenue Act (194! 
a. otjj—Order under S. 80 of the Mar war Land Rev 
nue Act, by Settlement Officer — Interference l 
Settlement Commissioner or Revenue Board—Leg 
llty — Appeal — Writ petition—Is maintainable—S 
Marwar Land Revenue Act (40 of 1949), S. 86. 19! 
Raj L W 177=ILR (1959) 9 Raj 413. 

31. Jurisdiction of High Court. 

—Art. 220—Subordinate Courts-Jurisdiction to i 
into question of ultra vires. 

It is a common fallacy to suppose that the low 
V?£ rs cao never go into the question of ultra vira 
19 i„ 7 P C 78=(1947) 2 M L J 16=1947 F L J 4 

1959 CHIOS ” ” 147=ll959) 1 Ub L J 567=A1 

- Art. 226—Satisfaction of Government—Power i 
Axrurt to scrutinise—It is open to the Court to scrut 
ntse the satisfaction or to examine whether thei 
were sufficient materials to form the basis of or l 
Justify such satisfaction! AIR 1940PC 136-AI 
[Vol. 14.] (Suppl.) Fn.D. 93. 


1955 NUC (Cal) 559, Rel. on. See Land Acquisition 
Act (1894), S. 40. (1958) 02 Cal W N 73. 

-Art. 226—(Income-tax Act (1922), S. 31 (2-A))— 

Power of Appellate Assistant Commissioner — When 
to be exercised—Interference under Art- 220—Held, 
on facts that even assuming without deciding that an 
arbitrary exercise of the discretion vested in the Ap¬ 
pellate Assistant Commissioner under S. 31 (2-A) of 
Income-tax Act,- could He interfered with evea in 
proceedings uader Art. 226 the High Court was not 
satisfied that the Commissioner had exercised his dis¬ 
cretion arbitrarily or capriciously. See Income Tax 
Act (19221, S. 31 (2-A). 195S Ker L T 981 = 1958 
Ker L J 1038. 

—-Art 226 — (Madras Cinemas Regulation Rules 
(1957), R. 4 and Madras Places of Public Resort Act 
(II of 1883), S. 7)—Issue of fresh licence within three 
months—Bar of — “Site" — Meaning of—Erroneous 
construction by Board of Revenue — Interference by 
writ of certiorari — Jurisdiction of High Coart—R. 4 
of the Rules under Cinemas Act —If binds High 
Court. High Court is not bound when it exercises 
its power under Art. 226—See Madras Cinemas Regu¬ 
lation (1955) (as amended by Act 1950), Rules under 
R. 4. (1958) l Mad L J 410 = (1958) Mad L J (Cr) 
460=71 Mad L W 344. ' 9 

-Arts. 226, 311 — Findings in departmental en¬ 
quiry — High Cjurt cannot reappreciate evidence 
A I R 1903 SC 404, Foil. (1905) 2 Lab L I 519= 
(1964) 2 Mys L J 153. 


-Art. 226 — Proceedings under the Article are of 

summary nature and are, therefore, normally not 
suitable for adjudicating upon controversial facts 
not patent on face of record. (1963) 65 Pun L R 
831. 

—Art. 226—Owner of factory—Right to apply for 
licence or its renewal—“Occupier’'—Who is—Deter¬ 
mination bv Chief Inspector of factories — Inter¬ 
ference by Court — If the Chief Inspector exercises 
his discretion and ascertains facts and takes a deci¬ 
sion then the Court will not interfere with his view 
See Factories Act (1948), S. 2 (n). (1957) 2 Lab Ll 
501 (Trav-Co). J 

32. Laches. 


■Art. 220—Estoppel by laches and acquiescence— 
Notification regarding certain selections published 
in Gazette by Public Service Commission. Petitioner 
appearing for examinationand interview but not selec¬ 
ted ^. Petitioner c haHeoging selection eight months 
after declaration of results — Held, petitioner could 
not be permitted to challenge the selection as he had 
acquiesced in action taken by Public Service Com¬ 
mission in pursuance of Notification and that there 
were laches on his part. See Evidence Act (18721 
S. 115. (1965) 2 Mys L J 404 (DB). h 


33. Mandamus. 

Art. 220—Mandamus—Prior demand for justice 
—Exception. 

When a petitioner asks for a writ in the nature of 
mandamus, which is generally done against a public 
officer or a public corporation, the public officer or 
the corporation concerned, should have an opportu¬ 
nity of setting matters right before the Court is 
moved. There are, however, several exceptions to 
this rule, one of them is that a prior demand for 
justice is excused when it is found that such a 
demand would be useless. (1904) 9 Fac L R 275 — 
(I960) 2 Lab LJ 719 (Cal). " ~ 

34. Natural justice. 

• —Art.220 -Enquiry by management — Repre. 
sentation — Workmen entitled by standing order to 
representation only by representative of recognized 
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Union — Workmen insisting on assistance of repre¬ 
sentative of their unrecognized Union with a view 
indirectly to obtain recognition to Union—Principle 
of natural justice is not violated by refusal of such 
request. Dunlop Rubber Co. v. Their Workmen, 
AIR 1965 SC 1392. 

# —Art. 226 — Natural justice — Appearances of 
witnesses—It is for parties to produce them—Refusal 
to adjourn hearing to enable charge-sheeted work¬ 
man to call witnesses — It may introduce element of 
infirmity in enquiry. Tata Oil Mills v. Workmen. 
AIR 1965 S C 155 (158, 159) (Pt C) (Pr 5). 

-Art. 220 — Society — Transitory bye-law autho¬ 
rising Registrar to nominate and cancel nomination 
of director — Registrar cancelling nomination at 
behest of Government on confidential communication 
—Legality—Order quashed since it offends the prin¬ 
ciples of natural justice. See Co-operative Societies 
—Madras Co-operative Societies Act (0 of 1932) — 
Society. (1959) 1 Andh W R 400. 

-Art. 226 — (Motor Vehicles Act (1939), S. 04) — 

Order passed by Secretary without giving opportu¬ 
nity for oral hearing — Legality — Natural justice — 
It cannot be said that the order of the Secretary 
passed without hearing is contrary to the principles 
of natural justice. See Motor Vehicles Act (4 of 1939;, 
S. 04. 1958 Andh LT 627. 

-Art. 226—Certiorari—Proceedings of head of col¬ 
lege in relation to exercise of his disciplinary jurisdiction 
and resulting in expulsion or suspension of student 
—Contention that order was administrative in cha¬ 
racter and therefore not liable to be corrected by 
certiorari, not sound — Even if ultimate decision is 
administrative in character, process of arriving at 
decision requires quasi-judicial approach at some 
stage, and if there is failure to conform to principles 
of natural justice at that stage, Court has right to 
interfere with decision. AIR 1952 Mad 152, Rel. on; 
English Case Law Ref. (1964) Ker L J 1201. 

-4rt. 226 — Principles—Natural justice—Reason¬ 
able opportunity — Conduct and admissions by Chief 
Controller of Imports in issuing licences of certain 
basic value — Diminution of quotas under Govern¬ 
ment instructions and in exercise of Rule 25 of Red 
Book without prior notice to the licensee — Repre¬ 
sentation by conduct operates as estoppel — Power 
under Rule 25 must be exercised only on a finding 
as to the criteria mentioned under Rule 25—Diminu¬ 
tion, held, bad. ILR (1964) 2 Mad 224 (DB). 

-Art. 226 — Dismissal: of workman after bolding 

enquiry and finding him guilty of misconduct — 
Labour Court when can interfere. AIR 1962 Mad 
398. 

-Art. 226 — Religious institution — Member of 

Advisory Board appointed under Scheme — Absence 
from meetings — Order of removal by District Court 
without notice — Legality—(Natural justice — Prin¬ 
ciples of) - (Civil P. C. (1908), S. 92). 72 Mad L W 
80=(1959) 2 Mad L J 83=ILR (1958) Mad 1117. 

_Art. 226 — Principles of natural justice — By 

natural justice is meant that which is founded in 
equity, in honesty and right, and its principles are 

(i) a person must not be a judge in his own cause; 

(ii) a person must not be condemed unheard and 

(iii) the decision must be made in good faith. (1956) 
2 Lab L J 347 (Mad). 

_Art. 226 — Contention that selection made by 

Public Service Commission violates principle of equa¬ 
lity of opportunity—In absence of specific averments 
contention cannot be permitted to be raised. See 
Constitution of India, Art. 10. (1905) 2 Mys L J 404 
(DB). 

_Art. 226 —Departmental:enquiry—Bias on part of 

Enquiry Officer-Objection must be taken at earliest 
stage of enquiry — It cannot be taken for first time 


before High Court — Held, belated objection was 
liable to be rejected on mere ground of waiver See 
Constitution of India,Art.311. (1967) 2 Lab LI 15fl- 
(1964) 2 Mys L J 05. J 

“ Art. 226 — Natural justice — Requirements of 
natural justice depend on circumstance of case 
nature of enquiry, rules under which Tribunal is 
acting, subject-matter under adjudication and so 
forth : 1 All E R 109 and AIR 1957 S C 232 and 2 All 
E R 579, Ref. (1967) 2 Lab L J 156 = (1964) 2 Mys 
L Jt65. 

-Art. 226—Departmental enquiry—Reasonable op¬ 
portunity—Mere refusal to be represented by lawyer 
does not, by itself, offend principles of natural justice 
— Charge of accepting bribe — Trap laid by Anti- 
Corruption Department — Evidence in support of 
charge led by Police Sub-Inspector — Delinquent 
refused permission to be represented by lawyer but 
allowed assistance of another police Sub-Inspector 
of his choice to conduct case for him — Full oppor¬ 
tunities given to delinquent to know charge against 
him and to lead evidence and all witnesses produced 
in support of charge cross-examined by Sub-Inspec¬ 
tor — Held, refusal of permission did not amount to 
denial of reasonable opportunity for purposes of 
Art. 311(2). See Constitution of India, Art. 311(2). 
(1967) 2 Lab L J 156=(1964) 2 Mys L J 65. 

-Art. 226—Principle of natural justice — Compli- 

ance — Sales tax assessment proceedings — It is 
enough if the gist of the private information collected 
by the assessing officer is made known to the assessee 
so that he may be in a position to rebut it — Persons 
from whom information obtained need not be pro¬ 
duced and examined before assessee. (1963) 14 S T C 
642 (Orissa). 


-Art. 226—Natural justice—Rules of—Compliance 

of—Enquiry against examinee for using unfair means 
in examination—Adequate opportunity to be heard. 

In an enquiry against the petitioner examinee on a 
charge of smuggling written answer book from out¬ 
side, when the material which went against the peti¬ 
tioner and on the basis of which the petitioner had 
been disqualified was put to him and he was afforded 
full opportunity to explain it away, the mere fact 
that the material is such that it cannot at all be ex¬ 
plained away is no ground to hold that the oppor- 
tunity afforded is not either proper or adequate. (19651 
67 Pun L R 544. 

_Arts. 226 and 32—Natural justice — Reasonable 

opportunity—Essentials indicated. 

The requirement of a reasonable opportunity of 
being heard has two elements. The first is that an 
opportunity must be given and the second is that this 
opportunity must be reasonable. Both these matters 
are justiciable and it is for the Court to determine 
both whether an opportunity has in fact been given 
as well as whether that opportunity was reasonable. 
There is no invariable standard of “reasonableness 
except that the Court’s conscience has to be satisfied 
that the person against whom the prejudicial order is 
proposed to be^madejhas a fair chance of convincing 
the authority that the grounds on which the pro¬ 
posed order is sought to be made either do not exist 
or do not justify the proposed order. This would 
depend on the facts and circumstances of each case. 
(1964) 06 Pun L R 351. 

-Art. 226-Employees’ Provident Funds Act (1952b 

S. 19-A—Scope of—It does not deal with individuaj 

controversy between parties - Order °. f 
Government under S. 19-A directing that the e*ta- 
blishment is new set up, passed at instance o: party 

without hearing the other side> — Otdet > s ,nval [“ j 
Order also held as violative o principle of natum 
justice. See Employees’ Provident Funds Act (19oZJ> 

S. 19-A(iv). (1905) 2 Lab L J 704 (Raj). 
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35. Nature and scope of proceedings under.: 

-Ait. 220—Income Tax Act (1922), Ss. 23-A(l) and 

80(1)—Alternate remedy—Order made under S. 23-A 
(1)—Appeal against order provided under S. 30(1)— 
Assessee is not entitled to invoke the extra-ordinary 
jurisdiction under Art. 220 especially when disputed 
questions of fact are raised. (1904) 2 I T J 659 = 
(1905) 56ITR322 (All) (DB). 

—Art. 226—Disputed question of fact—High Court 
will not go into it in writ petition. I L R (1965) Andh 
Pra 631. 

-Art. 226—Question of fact cannot be considered 

in writ petition. I L R (1964) Andh Pra 1338 (DB). 

—Art. 226—"Workman"—Question of fact—Deci¬ 
sion by tribunal — Powers of High Court to interfere. 
It is well settled that the decision of the Tribunal on 
a question of fact which it has Jurisdiction to deter¬ 
mine is not liable to be questioned in proceedings 
under the Article, unless at the least it is shown to be 
fully unsupported by evidence. See Industrial Dis¬ 
putes Act (1947), S. 2 (s). 1959 Ker L I 70=1959 Ker 
L R 151=(1959) 2 Lab L J 58=1959 Ker L T 611. 

:—A 1 ** 226—Certiorari or mandamus—When called 
for — High Court clarifying ^matter and points of 
reference — Necessity for writ — As the matter had 
been clarified by defining the exact scope of the 
terms of reference there was no need to quash the 
notification of the Chief:Officer by certiorari or to 
give any direction by wav of mandamus. See French 
Labonr Code (1952), S. 209. (1965) 2 Mad L J 57. 

--Art. 226—Proceedings under — Nature of — Pro* 
ceeding takes its colour from the nature of original 
proceeding—I L R (1958) Mad 117, Foil. 

The character of the proceedings under Art. 226, 
will have to be determined with due regard to the 
nature of the relief which was asked for and granted 
or refused. The proceeding under Art. 220 will neces¬ 
sarily take its colour from the nature of the original 
proceeding before the inferior tribunal. There are 
several kinds of jurisdictions which have been vested 
n the inferior tribunals under a variety of special 
legislations and in all these cases the party aagrieved 

?? ooa ke tb , e Jurisdiction of the High Court under 
Art. 220 on the ground that there is an infringement 
! j ,. D ,fe tal right or excess or jurisdiction. (1964) 

N 333 — (1904) 2 Mad L J 289 = (1964) 54 

704 (DB)f"~ ( ^^ 2 1 T J 287=1 L R (1964) 2 Mad 
—Art. 228-Findings of fact- Practice is to quash 

f®o1fic",Obit W ^° Ut SayiDg abon ' 

w!iho« sa- 

more about be findings of fact, because it is not the 
province of the Court in writ proceedings either to 

th ft v« m «K e 6 j adings ?. f fact 0r 10 dls turb them, when 
they are based upon the appreciation of the evidence 

on the case, which is in the exclusive purview of the 

Courts below (Obiter). ILR (1984) 2 Mad 227 dB). 

—Art 220- Errors of law - Houses and Rents 
Orissa House Rent Control Act (31 of 195s\ 

Ss. 7 (1) (i), 7 (2), 7 (i), Proviso — Tenancy of shon 
LI No willingness of landlord 


Sc k T ^anaiord taking other-premises on rent for 
k S ,i b L? nes s Benefits of proviso to S 7(1) no* 
available to him — Constitution of India, Art 220 — 
Errors of law. See Houses and Rents—Orissa Hoii<« 

CufLT Q 33l. (31 ° f 1958) ’ S * 7 W (Wl 

■ 7 — Art. 226— Orissa Gram Panchavat Rules—. 

2“ rd ".f to.preparation of deaulerV lk?i' 
Whethet followed or not while preparing a Z 
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Question of fact — Not to be examined in writ peti¬ 
tion under the article. (1902) 4 O J D 424 (DB). 

Art. 226 Question of fact — .^Question regarding 
poverty or affluence of person cannot be investigated 
into. (1962) 28 Cut L T 414 = (1962) 4 Orissa J D 
266=1 East L R 174 (DB). 

•——Art. 926—Discretion of High Court — Not desir¬ 
able to take evidence on disputed fact regarding acre 
of a person. (1962) B L J R 740 (DB). 

-Art. 220—Discretion of Court - As between two 
unlawful claimants Court will give no remedy. 

It is a well settled principle that as between two 
unlawful claimants, the machinery of the Court will 
not be used to assist one uclawtul claimant against 
the other and that the Court will allow the existing 

(DB)°* affaifS t0 Wher0 Jt (1962) B L J R 740 

—•Art. 226—Disputed questions of fact—Cannot hn 
decided in writ. (1965) 67 Pun L R 621. * ° 


gum 


wS|[.fs^i e t 6 o t D b ro/ t ,Tce , ”rf n d , e ;! 

authoti,ies 

puled'quesMons"of t 

65 Pun LR 

—Art. 226 - Disputed questions of fact not defer 
minable except on evidence - Proper forum is a suit 
or an election petition under the relevant Ac 
(Panchayats—Punjab Panchayat SamithiV and 7?/* 
Panshads Ac, (3 of 1961), S. ill). ItR , £ a ) 

36. Orders that can be passed 

^atar-as=awtt 

Where the Assistant Collector hears th« 
in a case he alone must pass the final order a J 8 )j m6nt 
the Collector to whom the naners 7 ” ot 

testa S'KW’gd't.i 1 45 

Hiss 

not be supported and[was also liable to be^t a°side 

Wl)^ ESlffiT b*** * be 

37. Powers of High Court. 

stevafcfe;'. si i® 

T“Art. 226—Notification under S fi t qt „j a 
tion Act — Objection as to its validity p^2 Uls ^“ 

participating in acquisition proceeding!'- pUST* 

not estODoed from nnm>AOAki M(r Hirtk p 

g High Court and 

T ^ Acquisition 

(1964) lSAisan. 482 (DB)'."" ‘ ?2) ’ & 1M * «■« 
-Art. 220—Notification declaring that 9 e. . „ 

not apply under S 17 (4i ^ shall 

S^7n^ 

not properly dispensed with and Notificatil^l^ 8 

T u? g i° L P roc edure laid do wn in c S tbout 

invalid and therefore liable to be o 5A Was 

Acquisition Act (1894), S. 4. ILh'umS) la^am 
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-Art. 226 — Bombay Municipal Corporation Act 

(1888), S. 394 is Dot ultra vires Art. 240 of Constitu¬ 
tion of India — Provision is within Entry 1 of State 
List—Section does not violate provisions of Petro¬ 
leum Act as it occupies a field not occupied by the 
latter Act — Section imposes only reasonable restric¬ 
tions and is not, therefore, violative :of Art. 19 (1) (f) 
and (g) of Constitution of India. See Municipalities— 
Bombay Municipal Corporation Act (3 of 1888), 
S. 394 (1) (a) (ii). (1965) 67 Bom L R 484 = ILR 
(1965) Bom 899 (DB). 

-Arts. 226 aDd 227 — Applicability — High Court 

will not go into disputed questions of fact, nor 
entertain a writ petition to decide questions which 
can well be agitated and decided in a proper forum 
before which proceedings are pending. (1965) 67 
Bom L R 138=ILR (1965) Bom 488 (DB) 

_Art. 226 — Power of supervision and superinten¬ 
dence — It is open to the High Court to scrutinize 
an order of the Pancbayat under Arts. 220 or 227 
which confer power of supervision and superinten¬ 
dence over all Courts or tribunals throughout the 
territories within its jurisdiction. See Panchayats — 
Punjab Gram Panchayats Act (1953), S. 00. ILR 
(1957) Puni 687. 


38 Prerogative writs. 

_Art 226 —Certiorari-Recording of evidence in 

proceedings-Duty of petitioner to prove mala fides. 

The object of a prerogative writ under Article 220 
is to obtain an expeditious remedy. Undoubtedly, a 
Court entertaining a prerogative writ can in suitable 
cases record such evidence as it finds necessary keep¬ 
ing in view the points for determination. (1965) Pun 
L R (Supp) 149 (DB).* 

_Art. 226 — Prerogative writs—Issue of—Power 

of Travancore-Cochin High Court. 

Even apart from the provisions of the Constitution 
as a Court of Record the High Court of Travancore- 
Cochin has got the power to ^prerogative writs 
in appropriate cases. 1949 Trav-Co L R 270 (IB), 
Relied on. AIR 1955 Trav-Co 46. 


39. Procedure. 

—Art 226-0’ojection that writ petition was not 
rooerlv presented and that counsel for petitioner 
ouldnot be heard—Objection not ra.sed in counter 
ffidavit-It is liable to be overruled. 1965 All W R 

TC) 515=1965 All L J 858. 

—Art 226 -Delay in filing petition-Objection that 
/m. taken in counter-affidavit— 

ft «>'° be taken 

efay would be fatal, if -unexplained. (1963) 2 11 j 
50 Affidavits-By whom to be sworn- 

Art ; f 22 fr/habea corpus-Counter-affidavit by 

Vpplicatton for ha . . __ pmnrietv — The counter 

V ge S “^,he n relev 0 ant , tin. h s°aMss“ 

tules, Chap. r 

upt 289= L9o8 All Cr R 

Art 226 — (Income-tax Act (1922), S. 35 (I), 

: — ^V__ Notice issued to party-Personal right of 

his benefit waived byhtm-Writ against issue 
jarty to his benent^ will not interfere. See Income 

>f 11 °Act"l?9*2), si 35. (1959) 35 I T B 483 (Andh- 


-—-Art. 226 — Petition by Company signed and 
verified by officer—Affidavit of competency to verify 
filed along with petition—Held, there was proper 
compliance with the rule of the Court and provisions 
in Civil P. C. 31 C W N 1030 and ILR 22 Cd 268 
Foil.; Decision of P. B. Mukharji, J., D/- 23 12-1957. 
Reversed. ILR (1962) 2 Cal 187 (DB). 

-Art. 226 — Appeal—New plea — Plea of waiver 

being a question of fact cannot be allowed to be 
raised for first time in writ appeal. 00 I A 368, Rel. 
on. ILR (1962) 2 Cal 187 (DB). 

-Art. 226—Order suspending licence of pleader's 

clerk without ^hearing him — Order cannot be sup¬ 
ported. See High Court Rules and Orders — Calcutta 
High Court Civil Rules and Orders, R. 987.A. (1950) 
60 Cal W N 995. 

-Art. 226—Special Tribunal—Authority to decide 

case—Interested party—Competency — Person grant* 
ing certificate which has some bearing on the issues 
to be decided — Certificate used as evidence — Such 
person should not decide the case—(C. P. Code 
(1908), S. 9). AIR 1955 N:U C (Cal) 2948 (DB). 

-Art. 226—Disputed questions of fact—The theory 

of disputed facts applies to such cases when there is 
contest about facts between the parties and has no 
application to a case where bulk of the documents 
produced by one party indicates a certain state of 
affairs. See Constitution of Jammu and Kashmir, 
S. 103. 1965 Kash L J 179. 


-Art. 220-Procedure — Reply affidavit containing 

illegations not mentioned in affidavit filed in support 
)f writ petition—Opportunity not given to opposite 
jarty to counter fresh allegations — Fresh allegations 
;annot be -taken into consideration in proceedings 
mder -Art. 220. Civil P. C. (1908), O. 6, R. 17. 
; 1965) 2 Mys L J 404 (DB). 

—Arts. 226, 311—Departmental enquiry —There is 
ao rule of law nor any priDcipleof Justice under which 
lelinquent officer should be presented with copies of 
statements made by witnesses during preliminary 
inquiry. (1964) 2 Mys LJ 153 = (1905) 2 Lab LJ 

519. . 

-Art. 220- New point-New point raised by 

petitioner in his rejoinder-Respondent haying full 
notice of petitioner’s case in his replications and 
parties understanding each others case as contained in 
further rejoinders meeting it without objections 
Evidence also recorded by the Judge on the basis of 
headings - Respondent has’not been prejudiced and 
hence his objection that the point cannot be raised in 
rejoinder has no justification. A IIR 1904 Pun j 90 and 
AIR 1902 All 187 and A I R 1957'All 475 and A I R 
L957 Pat 676, Distinguished. (1905) Punj L R 586. 

_Art 220—New plea—Plea as to violation of rules 

)f natural Justice neither raised before authority 
joncerned or in grounds of writ petition — Plea not 
illowed at hearing in absence of proper material. 

Pun I. R (Sunn) 460. 


40. Proceedings under Art. 220. 

_Art. 226 — Proceeding subject to confirmation 

another authority. AIR 1952 Hyd 163 (172) (Pt H) 
r 33) (FB). 

—Art. 226 - Direction by Central Government to 
mply with provisions of Employees Pnvident 
inds Act - Opportunity to employer not given 
jmedy of employer. The High Court will not int - 
re with the direclion of the Centra Government in 
oceedings under Art. 226 especially when the petl- 
)ner: had failed to avail of the •repeated oppor- 

nities given to it by the Provident Fund Inspector 

produce all the relevant books before him. See 
mDloyees’ Provident Funds Act (1952), S. 1»A. 
957-58) 12 F JR 115 (Punj). 
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41. Quari-judicial authority. 

—Art. 220 — Order for vacating premises — Quasi- 
Judical order — Ex parte order — Setting aside—The 
order can be set aside. See Houses and Rents — C. P. 
and Berar Letting of Houses and Rent Control Order 
(1947), Cl. 28. ILR (1958) Bom 563. 

-—Art. 226 — Quasi-judicial authority—Imposition 
of penalty under Sea Customs Act — Effect of bias: 
Order of P. B. Mukharji, J., D/- 23-12-1957, Re- 
versed. Sea Customs Act (1878), Ss. 167, 182. 

It is a fundamental principle of natural justice that 
in the case of quasi-judicial proceeding the authority 
empowered to decide the dispute between opposing 
parties must be one without bias towards one side or 
other in the dispute. ILR (1962) 2 Cal 187 (DB). 

-—Art. 220 — Quasi-judicial authority — Tribunal 
performing quasi-judicial function can allow party 
to cross-examine his own witness for purpose of 
assessing his credibility. (1967) 2 Lab L J 156 = 
(1964) 2 Mys L J 65. 

-Art. 226 — Administrative orders—Quasi-judicial 

and administrative decisions — Citizens’ rights and 
interests in property must be guarded. 

When adjudicating upon controversies affecting 
citizen’s rights and interests in property it is neces¬ 
sary to follow the rules of fair play and fundamental 
Justice, and the officer concerned is not free to act 
without directing his mind to or ignoring the other 
side of the picture. 67 Pun :L R 134 = AIR 1965 
Punj 232. 

42. Quo warranto. 

-Art. 226 —.Quo warranto — Relief is a dis¬ 
cretionary relief—Party acquiescing in the jurisdic¬ 
tion of Labour Court—Writ proceeding challenging 
the authority of Presiding Officer—Writ not granted. 
(1983) 1 Lab L J 582 = (1903-64) 24 F J R 383 = 
(1963) 0 Fac L R 15 = 67 Cal W N 437. 

43. Relief, consequential. 

—“Art. 226 — Repairs — Right of tenant to get at 
landlord's costs. The petitioner cannot be given any 
relief, unless he satisfies the Court that some right of 
his has been violated. See Houses and Rents — U. P. 
(Temporary) Control of Rent and Eviction Act (1947), 
S. 7E. 1958 All L J 853. 

44. Res judicata. 

—Art. 226—Civil P. C. (1908), S. 11-Withdrawal 
of petition under — Second petition under — First 
petition not heard on merits nor Coart expressed any 
opinion on it — Withdrawal of first petition — Held 
principles of res judicata would not apply. See Civil 
P. C. (1908), S. 11. ILR (1966) Bom 648 (DB). 

45. Review. 

-r-—Art. 228 — Finality of decision — Question of 
liability under S. 3 of Payment of Wages Act (1930), 
relates to jurisdictional fact—High Court competent 
under Art. 220 to review decision. See Payment of 
Wages Act (1936), S. 3. (1905) 11 Fac L R 224.(Cal). 

40. Successive application. 

—Art 220 - Civil P. C. (1908), O. 23, R. 3 - Peti¬ 
tioner obtaining a rule of mandamus and an infunc. 
Oon order agaiDst 14 members, 1 to 5 being Board of 
Secondary Education, its Administrator, Secretary, 
Inspector of Schools, and State Government and 6 to 
14 being members of Managing Committee of a Siksha 
Niketan as pro forma respondents — Before return of 
role petitioner filing another application for exten¬ 
sion of period of injunction — Board somehow or 
other appearing on that ex parte application and 
accepting service — On hearing of application for 


extension of period of injunction a consent order was 
made disposing of the main rule — On appeal by res¬ 
pondents 0 to 14 who were not represented at all and 
could not give their consent held that they could not 
be bound by consent which they never gave and 
their rights could not be disposed of without hearing 
and giving them a chance to appearand make their 
submissions. (1963) Cal L J 20 (DB). 

47. Suppression of material facts. 

-Art. 220—Suppression of material facts. 

The suppression of material facts by the petitioner 
is sufficient for throwing out the writ petition. (1963) 
Cur L J 294. 


48. Administrative orders. 

-Art. 226 — (Madras-Revenue Board’s Standing 

Orders, R. 155 (12) (ii)) — Power of Government to 
interfere in revision — Orders of appointment of 
village officers—If revisable by Government—Orders 
of Administrative Tribunal — When can be quashed 
by issue of writ. See Madras Revenue Board’s Stan¬ 
ding Orders, R. 155 (12) (ii). 72 Mad L W 193 = 
(1959) 1 Mad L J 201. 

49. Co-operative Societies Act, order under. 

Art. 220 — Application for writ of certiorari for 
quashing order of Registrar setting aside sale—Main¬ 
tainability. It cannot be said that the Registrar in 
setting aside the sale acts with any irregularity either 
in the assumption of jurisdiction or In the exercise 
thereof, so as to render it liable to be quashed by the 
issue of a writ of certiorari. See Co-operative Societies 
— Madras Co-operative Societies Act (1932), S. 57. 
09 Mad L W 710=(1956) 1 Mad L J 411. 

50. Election authorities, against. 

-Art. 226 — Irregularity in holding elections — 

Defeated candidate's right to challenge—No writ can 
issue—See Municipalities—Bihar Municipal Elections 
and Election Petitions Rules, 1953, R. 7 (1). (1958) 
B L J R 413=ILR 37 Pat 688. 


51. Error on face of record. 

“ Arts. 226 and 227 — Error on face of record — 
When a Tribunal coes not take into consideration 
material evidence, it fails to exercise jurisdiction 
vested in it and hence its finding must be quashed. 
ILR (1903) Andh Pra 500 (DB). q 


-Art. 220 — Income-tax Act (1922), S. 18-A (0), 

Proviso 5 (as inserted with retrospective effect) — 
Charging of penal interest — Jurisdiction of Income- 
ta? Officer and of Commissioner in revision — Error 
on face of record—In this case the High Court has 
to see whether the petitioner is able to establish 
from the records that there is an error of law ap. 
parent on the face of record. And it is in the light 
of the decision in 34 I T R 439 (Bom) that the High 
CAurt has to examine the order of the Commissioner 
of Income-tax, and if that be done, it is difficult to 
see how it can be said that there is no error of law 
apparent on the face of record — See Income-tax 
Act (1922), S. 18.A (6), Proviso 5. (1959) 36 IT R 
538 (Bom). 


-Art. 226 — Jurisdiction of High Court to Issue 

writs — Existence of other remedy—If a bar — Error 
apparent on face of order of subordinate Tribunal 
— “ ground for quashing order — Co-operative 
"7 Ma< * ras Co-operative Societies Act (0 of 
} 9 32 , » S. 5L (1900) 2 Mad L J 392 = 73 Mad 
L W 437* 




— va/uuowi ui touauuy icuUiriDu 

of termination — Notice if essential before apolvi 
under S. 7 of Rajasthan Buildings (Lease and Re 
Control) Ordinance (1948) — Certiorari — Error a 
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parent on face of record — See Houses and Rents*.— 
Rajasthan Buildings (Lease and Rent Control) Ordi¬ 
nance (22 of 1948), S. 7. (1958) Raj L W 121=ILR 
(1958) 8 Raj 137. 

52. Grounds. 

-Art. 220 — Certiorari —Writ of—Order of Central 

Government as final authority under statute-Quash¬ 
ing of — Fact that it does not give detailed reason is 
not a sufficient ground. (1965) Pun L R (Sup) 460. 

-Art. 226—Mala fides—Grounds for—Bias—Test. 

No question of mala fides can be raised when the 
Court has to examine whether the order of a quasi- 
judiciai Tribunal should be quashed by certiorari. 
But bias in the Tribunal is certainly a ground for 
doing so and the Court will quash the determination 
arrived at by it by certiorari. The test is cot whe¬ 
ther in fact a bias has affected the judgment; the 
test always is and must be whether a litigant could 
reasonably apprehend that a bias attributable to a 
member of the Tribunal might have operated against 
him in the 6nal decision. A I R 1957 SC 425, Rel. 
on. (1962) 64 Pun L R 922. 

53. Income-tax Act, orders under. 

-Art. 226 — (Income-tax Act (1922), Ss. 30, 33-A 

and 45) — Refusal to extend time for payment till 
disposal of appeal under S. 30, Income-tax Act- 
Power of Court to issue writ of mandamus —See 
Income-tax Act (1922), S. 45. (1951) 20 ITR 51 
(Cal). 

-Art. 226—Certiorari—Purpose of, stated — Claim 

for exemption from tax before actual assessment — 
Income-tax Officer rejecting it having regard to 
opinion of Central Board of Revenue — Order was 
against the statute and must be quashed—Income-tax 
Act (1922), Ss. 4 (3)(1) and 5 (7-B) and 8. I L R 
(1964) l Mad 700 = (1964) 2 Mad L J 113=(1904) 2 
I T J 95 (DB). 

54. Industrial disputes, orders in respect of. 

• —Art. 226 — Domestic Tribunal—Enquiry by — 
Natural justice—Fnquiry against workman’s conduct 

— Enquiring officer not examining any witness — 
Only the workman against whom the enquiry was, 
examined — Report of officers, against workman not 
read out — Officers though present not examined be¬ 
fore workman nor allowed to be examined by the 
workman — Rules of natural justice held not follow¬ 
ed — Industrial Tribunal cannot rely on the finding 
of the domestic tribunal in order to decide whether 
permission should be granted to management under 
S. 33 to dismiss the workman pending the proceed¬ 
ings before the Tribunal — Industrial Disputes Act 
(1947), S. 33. (1900) 1 SCR 32, Rel. on. M/s 
Bharat Sugar Mills Ltd. v. Jai Singh, 1962 (3) S C R 
684 = (1961.62) 21 F J R 118 = (1961) 2 Lab L J 
644 = (1962) 1 SCJ 340 = (1961) 3 Fac L R 371 
(SC). 

—Art. 226 — (Industrial Disputes Act (1947), S. 10 
(1))—Powers of Government—When decision is given 
in the exercise of discretion under S. 10(1) of the 
Industrial Disputes Act, it cannot be challenged 
under the Article—See Industrial Disputes Act (1947), 
S. 10 (1). (1953) 1 Lab L J 2U2 (Andh Pra). 

-Art. 226—(Industrial Disputes Act (1947), S. 15) 

— Interim relief — Grant of — Legality—Prima facie 
case not made out — Certiorari. Held, (i) that the 
interim award could not stand, (li) that the mistake 
being apparent on face of record, a writ of certiorari 
could be issued — See Industrial Disputes Act (1947), 
S. 15. 1957 Ker L J 301 = 1957 Ker L T 1006 = 
(1957) 2 Lab L J 5L. 

-Art. 226 — Certiorari — Jurisdiction — Industrial 

Disputes — Award — Powers of High Court under 
Art. 220. (1963 64) 24 F J R 30 (Punjj 


55. Jurisdiction. 

;—-Art. 226 — Property of widow's husband vesting 
in adopted son—Death of widow — Whether widow 
had “interest" in such property ‘competent to dis¬ 
pose of’ that ‘passed on her death’ — Estate duty — 
Liability for — Alternative remedy—If bar to issue of 
writ—Where an authority proposes to exercise juris¬ 
diction which prima facie it lacks, the existence of an 
alternative remedy is not a bar to the maintainability 
of a petition under Art. 220 — See Estate Duty Act 
(1953), S. 3 (1) (2). (1961) 2 Andh W R 108. 

“—Art. 220 — Collector acting under—If acts judi¬ 
cially or ministerially — Certiorari or mandamus — 
Issue of — Certiorari will not lie; nor will mandamus 
to correct something wrongly done—See Debt Laws 
—Kerala Agriculturists Debts Relief Act (31 of 1958), 
Rules under, R. 3. (I960) 1 Ker L R 793. 

5f. Labour Relation Board. 

—Art. 220 — Award of labour Court—Quashing of 
by writ of certiorari — In the circumstances the 
award of labour Court quashed. (1905) 1 LabLJ 
95 (Mad). 

57. Land Acquisition proceedings. 

-Art. 226—Writ petition by Government against 

award in Land Acquisition proceedings Maintaina¬ 
bility-Award by Collector—Nature of—Award is an 
offer by Government to person concerned — Award 
beiDg given by an agent of Government cannot be 
withdrawn — Writ petition by Government against 
such an award—Not maintainable — (Land Acquisi¬ 
tion Act (1894), S. 11)—Land acquisition proceedings 
—Special land acquisition — Contract Act (1872), 
S. 182— Officer — Is an agent of the Government. 
(1902) 1 S T C 690 and 32 I A 93, Foil. ILR (1964) 
Andh.Pra 165. 

58. Licensing authority, against. 

-Art. 220—‘Lawful possession of site, building 

and equipment’—Tenant holding over against desire 
of landlord—If in lawful possession — Decision of 
licensing authority — Civil Court jurisdiction to 
question—Issue of writ 

Barring exceptional cases of prima facie perverse 
orders of refusal, it is not within the province of the 
High Court to examine the correctness of the view 
taken by the licensing authority and unless it is 
established that the licensing authority is compelled 
by any statutory provisions to grant or renew the 
license no writ of mandamus could lie. (1960) 2 Mad 
L J 50=ILR (1950) Mad 490=73 Mad L W 788. 

— Art. 220-Power to grant or refuse license — 
Deputy Commissioner has no unfettered discretion, 
it is controlled by Rules—Mandamus to compel 
issuance of licence — When issued — See Mysore 
Excise Act (5 of 1901), S. 15. ILR (1904) Mys 697. 

59. Mandamus and certiorari. 

-Arts. 220 and 227 — Certiorari or mandamus — 

Failure of Tribunal to restore and deal with an ap¬ 
plication can only be corrected by mandamus and not 
by Certiorari—Scope of Art. 220 — High Court can 
ignore form of relief sought by petitioner and grant 
him necessary redress by issuing appropriate writ. 
ILR (1964) 1 Mad 979=11965) 1 Mad L J 520 (DB). 

60. Municipal laws, orders under. 

--Art. 226—Statutory Corporations amenable to the 

principles of ultra vires — Municipality must conform 
to the objects or purposes of the Act constituting it— 
Its exercise of powers are subject to Court's scrutiny— 
(Municipalities— Exercise of powers are subject to 
Court’s scrutiny). (1904) 2 Mys L J 230 (DB). 
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01. Quasi*judicia! orders. 

_Art. 228—Certiorari — Quasi-judicial tribunals— 

Natural Justice — Denial of reasonable Opportunity- 
Charge under Hr. 9 (2), 52A and 226 of Central 
Excise Rules based on reports of Excise officers and 
seizure of seized documents — Such officers not al¬ 
lowed to be cross-examined—Petition under Art. 226 
summarily dismissed — Question whether Assistant 
Collector of Central Excise ought to give opportunity 
not finally decided—Summary dismissal of writ peti¬ 
tion, held, illegal. Original Order No. 263 of 1962 
(Cal) Reversed; 1955 (1) SCR 941 and AIR 1963 S C 
375, Ref. (1964) Cal L J 109 (DB). 

-Art. 220—Quasi-judicial order — Tn disposing of 

revision application, against refusal to grant license 
to prospect minerals Central Government acts in 
quasi-judicial capacity. See Mineral Concession Rules 
(1960), R. 54. (1965) Pun L R (Sup) 212. 

02. Rent Control Acts, Orders under. 

-Art. 226—Inconvenience of tenant — Duty of 

Rent Controller and Eviction Officer to consider — 
Power of High Court to interfere — Ordinarily if the 
power has been exercised by the Rent Controller and 
the Eviction Officer after due considerations the High 
Court will not interfere with the exercise of discre¬ 
tion under Art. 220. See Houses and Rents — U. P. 
(Temporary) Control of Rent and Eviction Act (3 of 
1947), S. 3. 1958 A1IWR (HC) 313=1958 All LJ 234. 

—Art 220 — Order under S. 7 (1) of U. P. Control 
of Rent and Eviction Act (1947) — Revision — Writ 
petition—Maintainability — High Court can interfere 
if the order passed by an authority which is not 
competent to do so or is otherwise without jurisdic- 
diction. See Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (1947), S. 7 (1). 
1957 All W R (H C) 880=1957 All L J 912. 

63. Statutory bodies, powers and duties of. 

-—Art. 220—Educational institution — University- 
University examinations — Resort to unfair means or 
mal-practices by examinees — Power of University to 
punish students by rustication — Karnatak University 
Act (Bom Act 20 of 1949), Ss. 4, 19 and 29 - Ordi¬ 
nances under S. 29, Ordinances 109,119 and 120 — 
“Misconduct” — Meaning — Powers of syndicate — 
“Rules laid down by the syndicate” in Ordinance 109 
-Meaning. (1963) Mys L J 408. 

64. Administrative authorities, proceedings of. 

—Art. 226—Mandamus—Superior Tribunal direct¬ 
ing refund of amount, paid in excess of sales tar due 
—Refusal by Sales tax officer to carry out order — 
Court should direct him to give effect to order even 
if assessee himself had improperly collected the 
amount from the purchasers. (1965) 16 STC 973 
(Guj). 

65. Against whom can be issued. 

—Art. 220— Mandamus against University or other 
educational Authority or other analogous body — 
Director of Public Instruction has no power to con¬ 
duct District Level examinations ; without Govern¬ 
ment’s prior sanction —Students cannot be detained 
on basis of the result of such unauthorised examina¬ 
tion. AIR 1955 Mys 81, Rel. on. I L R (1903) Mys 
933 (DB). 

68. Demand and refusal of relief. 

“ 7 —Art. 226—Mandamus, when can be issued—Pre¬ 
vious demand and refusal necessary. ILR (1961) Mys 
1 1 29. 

67. Discretionary matters. 

——■Art. 226 — Mandamus — Correctness of deoislon 
not to be questioned-Jurisdiction of High Court not 


appellate in character—No review on the sufficiency 
of materials or the correctness of decision of Govern¬ 
ment order. (1904) 2 Lab L J 407 = (1904) 9 F«c 
LR 383. 

68 . Duties that can be enforced. 

-Arts. 226 & 21—Mandamus — Refusal of Govern¬ 
ment to issue passport — Writ of Mandamus can be 
issued to compel thelGoveroment to issue the passport, 
a duty being cast on the Government to protect the 
‘personal liberties’ granted by Art. 21. AIR 1902 
S C 1210 and Article By A. T. Markose “Judicial 
Control of Administrative action in India” Rel. on. 
(1965) 4 Law Rep 617=(1965) 2 Mys L J 605. 

69. Election, mandamus to elect. 

-Art. 220 _ Elections!— Irregularities in— Man¬ 
damus—When may issue—Principles for guidance. 

It is not every irregularity committed by the 
Returning Officer in the observance of the statutory 
provisions that vitiates the election process. If there 
has been a substantial compliance with those statutory 
provisions which are merely directory no mandamus 
arresting an election can issue. ILR (1963) Mys 640= 
1963 Mys L J (Supp) 280. 

70. Private right, enforcement of. 

-Art. 226—Mandamus— Mandamus is issued only 

when applicant has right to compel performance of 
some duty cast on opponent. ILR (1964) Andh Pr» 
1338 (DB). 

71. To deliver or to allow inspection of 
accounts or documents. 

—Ait 226—Mandamus— Documents seized under 
search warrant in connection with offence under S. 5 
of Imports and Exports (Control) Act, 1947—Writ of 
mandamus directed to be issued with certain condi¬ 
tions for return of documents in view of inordinate 
delay in keeping documents after seizure and without 
any prospect of the matter coming up before the 
Court. (1964) 2 Mad L J 5=1964 Mad L J (Cri) 361. 

72. Certiorari and prohibition. 

—Ait. 226 — Writ of prohibition — Nature and 
acope of —Prohibition and certiorari, compared. 

A writ of prohibition is an instrument of judicial 
control to prevent an excess or abuse of jurisdiction 
by inferior tribunals. Where a tribunal assumes or 
threatens to assume a jurisdiction which it does not 
possess prohibition may issue so long as the proceed¬ 
ings are not complete. (1964) 52 I T R 453 = ILR 
(1964) 1 Mad 700 = (1904) 2 Mad L J 113=(1964) 2 
IT J 95# 

73. Erroneous decision as to jurisdiction. 

——Art. 228—Prohibition — Sales Tax Officer issuing 
notice of proceedings for forfeiture under S. 12A (4), 
Bombay Sales Tax Act to assessee — Writ of prohibi¬ 
tion must issue almost as a matter of course if asses¬ 
see shows that the notice is not justified by the 
terms of that section or that section is ultra vires as 
then the action of sales tax officer would be without 
jurisdiction. (I960) 1 G L R 200, Rel. on. (1965) 10 
S T C 973 (Guj) (DB). 

74. Mandamus and prohibition, compared. 

Art 226—R. T. A. granting pucca stage carriage 
permit onlv to two applicants out of 70—Appeal 
against order of R. T. A, only by 25-Appellate 
authority remanding case for fresh disposal in accord- 
ance with law - Oa remand, R. T. A. issuing notices 
to all 70 applicants — Petition by one of appellants, 
praying for issue of writ of prohibition directing 
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R. T. A. to forbear from considering subject relating 
to grant of permits in pursuance of notices consequent 
on remand — Held, order of remand must mean and 
could only mean that direction was to consider ‘case’ 
of parties to 25 appeals before appellate authority— 
Though terms of one statute could not be interpreted 
with reference to another, by way of analogy even 
applying principles of O. 41, R. 33, appeal against 
order of R. T. A. could not enure to benefit of any¬ 
body, except appellant, as each appeal was separate 
venture—Fact that appeals were considered in batch 
would make no difference to individuality of appeal 
—Though on remand, R. T. A. acted without jurisdic¬ 
tion there was no question of any lack of initial 
jurisdiction in him—Though, therefore, relief (writ of 
prohibition) could not be granted, petition would not 
fail for failure to ask appropriate relief—Proper relief 
would be writ of mandamus. A I R 1954 Mad 848, 
Rel. on. ILR (1903) Andh Pra 1028. 


High Court, in exercise of its power of superinten¬ 
dence under Art. 227, can direct stay of proceedings 
pending before a Tribunal : AIR 1954 Mad 572, Rel 
on. AIR 1957 Andh Pra 072. 


-Art. 227 — Certiorari — Bench of High Court is 

not empowered to issue Certiorari against an order 
passed by a Single judge on original side. See Con- 
stitution of India, Art. 220. (1905)07 Bom L R 215. 

-Art. 227 — Concurrent finding of fact — Findi n 2 

that landlord required lands bona fide for personal 
cultivation — Finding is one of fact and cannot be 
interfered with in absence of sufficient grounds. 64 
Bom L R 762 = 1962 Nag L J (Notes) 66 = ILR 
(1903) Bom 193 (DB). 

-Art. 227 — Appeal against order of Rent Con¬ 
troller — Duty of District Judge — Judgment per¬ 
functory-interference under Art. 227. 1959 Jab L ] 
75 = 1959 M P C 395. 


75. Nature and object of writ of prohibition. 

—Art. 220 — Alternative remedy available — Writs 
of certiorari or prohibition whether can be issued — 
Principle whether applicable in income-tax case. 

Unlike in the case of mandamus, there is no rule of 
law which enjoins that when an alternative remedy 
is available, a writ of certiorari or prohibition should 
not issue. Such writs can be issued even in income- 
tax case : 1958 SCJ 242 and (1961) 41 I T R 191, 
Foil. (1969) 2 ( T J 432 = (1903) 2 Andh W R 427= 
(1964) 53 I TR11 (Andh Pra). 

——Art. 226 — Application for writ of Prohibition- 
Competency — Jurisdiction of the High Court cannot 
be invoked, and apply for a writ of Prohibition pro¬ 
hibiting the election of President. See Panchayats — 
Madras Village Panchayats Act (1950) (as amended 
bv Act 29 of 1957), S. 21. (1958) 2 Mad L J 414 = 
71 Mad L W 632. 

76. Non-compliance with order. 

--Art. 220 — U. P. Gaon Samaj Manual, Para. 131 

— Non-compliance with para not fatal to presenta¬ 
tion of writ petition or appointment of counsel — 
Tenancy laws — U. P. Zairiodari Abolition and Land 
Reforms Act, 1950 (1 of 1951), S. 127-B. 1905 All 
W R (HC) 515 = 1965 All L J 585. 

77. Against whom can be issued. 

-Arts. 220 and 310-311 — Quo-warranto — Writ 

of — Can it be issued in respect of temporary or non- 
statutory post? (Quaere). (1965) 2Mys L J 404 (DB). 

ARTICLE 227 

^-Art. 227 — Administration of — Superior and 

subordinate tribunals — Duty of subordinate tribunal 
to carry out directions given by superior tribunal — 
Principle when is not applicable. Tobacco Manufac¬ 
turers (India) Ltd. v. Commissioner of Sales Tax, 
Bihar, (1961) 12 STC 87 = 1961 B L J R 603 = 
1961 M P C 545 = 1961 (2) S C R 106 = ILR 40 
Pat 259 = (1962) 2 S C J 554 = AIR 1901 S C 402 
(405, 400) (Pt A) (Prs 11, 14). 

-Art. 227 — Constitution of India, Arts. 220 and 

227 — Error on face of record — When a Tribunal 
does not take into consideration material evidence, 
it fails to exercise jurisdiction vested iD it and hence 
its finding must be quashed. See Constitution of 
India, Art. 220. ILR (1963) Andh Pra 500 (DB). 

-Art. 227 — Order of Magistrate — Power of High 

Court to revise. See Madras Hindu Religious and 
Charitable Endowments Act (1951), S. 87. (1958) 1 
Andh W R 263. 

-Art. 227 — Power of superintendence — Extent 

of — Stay of proceeding before Tribunal. 


-Art. 227 — Scope — Powers of High Court. See 

Panchayats — M. B. Panchayat Act (2000) (58 of 
1949), S. 00. 1958 Jab L J 559=1958 MFC 491). 

-Art. 227 — Domestic Tribunal — Open minded¬ 
ness and detachment is essential in every person 
charged with duty of holding enquiry and giving 
opinion against another — Held, there was no evi¬ 
dence that presiding officer at enquiry was biased 
against petitioner, a dismissed servant, or that he 
was virtually his prosecutor. See Constitution of 
India, Art. 220. (1964) 1 Lab L J 500 (Mad). 

-Arts. 227, 226—Power of superintendence — 

Extent of — Stay of proceeding pending before Tri¬ 
bunal — Article 220 not applicable — Stay can be 
directed under Art. 227. AIR 1954 Mad 573 (DB). 

-Art. 227 — Election disputed—Court to interfere 

only in case of non-compliance with statutory elec¬ 
tion rules. See Constitution of India, Art. 220. (1962) 
4 Ori J D 387. 

-Art. 227 — Notice to interested person—Absence 

of — Effect. See Municipalities — Patna Municipal 
Corporation Act (1952), S. 139 (1) (d). 1959 B L J R 
811. 

-Art. 227 — Claim under — Order of dismissal for 

default — Revision — Claims Officer — If “Court" — 
Jurisdiction of High Court under Art. 227. 1959 Pat 
L R 297. 

_Art. 227 — Findings of facts cannot be challeng¬ 
ed fn proceedings under Arts. 220 and 227. 1962 Cur 
L J 364 (PunJ). 

_Art. 227 — Order or sentence under Act — High 

Court’s revisional powers — Section 439, Criminal 
P. C. and Arts. 227 and 220 of the Constitution — 
Finality of orders under Act. ILR (1957) PunJ 087, 

ARTICLE 228 

-Art. 228 — Article when is applicable. A read¬ 
ing of Art. 228 of the Constitution would reveal 
that in order to make that article applicable three 
essential ingredients must exist: (1) a case must be 
pending in the Court subordinate to the High Court, 
(2) the High Court must be satisfied that the case 
involves a substantial question of law as to the 
interpretation of the Constitution. It should really 
involve such a question, ILR (1965) Andh Pra 645. 

ARTICLE 234 

_Art. 234 — Disciplinary proceedings against sub¬ 
ordinate judicial officer — Authority competent ito 
initiate. See Constitution of India, Art. 235. (1900)1 
Lab L J 816 = (1905) 3 Law Rep 356 (Mys). 

ARTICLE 235 

_Arts. 235, 309, 234 - Disciplinary proceeding* 

against subordinate judicial officer - Authority com¬ 
petent to initiate. 
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Having regard to Rr. 8 and 11 of the Mysore Civil 
Services (Classification, Control and Appeal) Rules, 
1957 and Arts. 234, 235 and 309 of the Constitution, 
both the Governor as well as the High Court have 
competence to initiate displinarv proceedings against 
a subordinate Judicial Officer. It cannot be said that 
it is the High Court and High Court alone that is the 
sole authority competent to initiate such proceedings. 
(1905) 3 Law Eep 350 (Mys). 

ARTICLE 245 

—Art. 245 — Order of dismissal of public servant 
after enquiry into his conduct by tribunal — Objec¬ 
tion that tribunal which recorded evidence was not 
tribunal which submitted report of his enquiry — 
Dismissal of public servant is only administrative act 
and not Judicial act, though order is preceded by 
proceeding resembling Judicial enquiry and hence 
authority competent to punish servant can very well 
delegate enquiry to any agency it chooses. Delinquent 
officer can only succeed if he establishes that order 
challenged was made by punishing authority without 
directing its mind to evidence in the case. ILR 
(1905) Andh-Pra 482. 

-Art. 245 — Andhra Pradesh (Abolition of Cash 

Grants) Act (14 of 1959), S. 4 — Validity — Not 
invalid though right to receive cash grants is abolish¬ 
ed with retrospective effect — Contention that com- 
psnj&jion provided by section was merely illusory as 
it did not confer real benefits on grantee, compensa¬ 
tion being far below amount payable as arrears from 
date of abolishment till 1959 — Held grantee had no 
right to receive grant from date on which right was 
deemed to have been abolished and, therefore, there 
was no substance in argument that what grantee 
received by way of compensation was much less than 
what he was entitled till 1959 and that what had 
become his property was taken away without any 
provision for compensation. ILR (1964) Andh-Pra 
007. 

-Art. 245 — Practice and procedure. 

It is the first principle of law that a delegated 
authority cannot be further delegated unless he has 

beon gi V e n power to delegate such delegated autho¬ 
rity. 

.Thus when an inquiry was directed to be made by 
the Asistant Registrar of Co-operative Societies he was 
acting under a delegated authority and be could not 
that dut V t0 some one else. 1953 All W R 
(Sup) 99 = 1953 Cri L J 1592 = 57 C W N 716 = 

7d. S'* L 1 1592 = AIR 1953 Cal 689 (089, 690) 
U't C) (Pr 2). 

Z“"“Art. 245 — Delegation of powers of revision by 
^ustodian General to Deputy Custodian General — 
S an exercise those powers. See Jammu 
and Kashmir State Evacuees’ (Administration of Pro¬ 
perty) Act (2000), S. 38 (2). AIR I960 J and K 119. 

" r Arl - 245 — Sanitary Inspector is not competent 
[o launch prosecution under S. 20. See Prevention of 
rood Adulteration Act (1954), S. 20. (1950) 2 M L J 

"”~;Art. 245 — Statutory powers — Delegation of — 
— Exercise by officers. 

The officers on whom statutory powers are con- 
terred should realise that there should be a substan- 
t al compliance with the conditions laid down by a 
statute before they can validly exercise the powers 
conferred on them. It is not sufficient merely to re- 
produce the section under which they are acting, 
i nere must be something ex facie the order passed 
a j if 0 S ^ 0W l ^ at l “ ere are reasons for the order 
them a* cono ^ us ibo is based on materials before 

There is nothing in the Madras Local Boards Act 


(14 of 1920) which compels the Inspector exercising 
the powers under S. 45-A delegated to him under 
S. 233, to make an inquiry before passing an order of 
supersession. (But the desirability of avoiding a 
cryptic order which practically reproduces S. 45 (1) 
and making it more full pointed out). (’51) 1951-1 
M L J 285 AIR 1951 Mad 775 (777) (Pt B) (Pr 7) 
(DB). 

-Art. 245 — Constitutional validity of Statutes — 

Determination of—Facts not attracting the imougned 
provisions — Question not to be decided. AIR 1900 
S C 378. Foil. (1903) Kant L J 207=(1963) 14 S T C 
894 (D B) (Mys). 

-Art. 245 — Delegation of powers. See Orissa 

Essential Articles Control and Requisitioning (Tem. 
Powers) Act (1 of 1947), S. 2A. AIR 1952 Orissa 200. 

■-Art. 245—Delegated legislation—Legislative con¬ 

trol. 

Section 5 (1) is not invalid as excessive delegation 
of legislative powers. See Bihar High Schools 
(Control and Regulation of Administration) Act (13 of 
I960), S. 5 (1). 1965 B L J R 844 = ILR 45 Pat 411. 

-Art. 245 — Section 1 (3) is intra vires Art. 14 of 

Constitution and is not discriminatory — It is a con¬ 
ditional legislation and Central Government has 
authority to implement it. See Employees’ State Insu¬ 
rance Act (1948), S. 1 (3). (1961) ILR 40 Pat 193. 

-Art. 245 — Delegation of power—Judicial power 

— Extent. See Madras Restriction of Habitual Offen¬ 
ders Act (0 of 1948) as applied to Union Terriorty of 
Delhi, S. 3 (1). (1965) 67 Pun L R 1234. 

——Art. 245 — Section 0 (2) does not suffer from 
vice of excessive delegation nor is it hit by Art. 14 of 
Constitution — Items 49 and 50 are valid. See Sales 
Tax — Punjab General Sales Tax Act (40 of 1948). 
S. 0(2). ILR (1964) 1 Punj 391. 

-Art. 245 — Power to institute or defend suit by 

or against Municipality — Delegation of — Validity. 
See Municipalities — Punjab Municipal Act (1911), 
S. 33. (1957) 59 Punj L R 470 = ILR (1957) Pun i 
1443. 

-Art. 245 — Delegation of power — Excessive 

delegation—Levy of licence fee by market committee 
by its bye-law — Rule-making authority fixing maxi¬ 
mum fee and leaving each market committee with 
discretion to fix fees below that maximum — No case 
of excessive delegation (Obiter). See Rajasthan Agri¬ 
cultural Produce Markets Act (XXXVIII of 1961), 
S. 37. 1905 Raj L W 358 = ILR (1965) 15 Raj 897 = 
AIR 1966 Ra) 142 (DB). 


ARTICLE 240 

•Art. 248 — Section 394 is not ultra vires Art. 246 
of Constitution of India—Provision is within Entry 1 
of State List — Section does not violate provisions of 
Petroleum Act as it occupies a field not occupied by 
the latter Act — Section imposes only reasonable 
restrictions and is not, therefore, violative of Art. 19 
(1) (f) & (g) of Constitution of India. ('65) 67 Bom 
L R 484 = ILR (1965) Bom 899 (DB). 

-Art. 246 — Interpretation of legislative entries — 

Principles — Specific entry takes precedence over 
general entry—Conflict of jurisdiction of legislatures 
— Extent of invasion to be looked into to determine 
pith and substance — Doctrine of pith and substance 

XaZ ?°* India * Preamble. 
(65) 67 Bom L R 484=ILR (1965) Bom 899 (DB). 

-Art. 246 — Doctrine of colourable legislation. 

The doctrine of colourable legislation is based on 
the Piiociple that the legislature cannot do indirectly 
JBS c h £ y J\ av £ *?een P r °hlbited from doing directly 

484 4 (DB) R Rel ' ° n ‘ ILR ll965) 8 " = ™ Bom L ** 
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-Art. 246 (3) — Sales tax — Bombay Sales Tax 

Act (5 of 1940), S. 12A — Section is not void as being 
beyond competence of State Legislature. (1965) 16 
S T C 973 (Guj) (DB). 


enlarge the scope of the saving of taxes, duties, cesses 
or fees. ILR (1964) Mys 116. 

ARTICLE 296 


-Art. 246 and Preamble — Interpretation of legis¬ 
lative entries. 

The entries of the three Lists of the Seventh Sche¬ 
dule are not powers but are only fields of legislation 
and the widest import and significance must be given 
(o the language used by the Parliament in the various 
entries. AIR 1901 S C 1684. : Foll.(l904)lLR43Pat25. 

ARTICLE 249 

—Art. 249—Carrying on business—Suit for damages 
for loss of goods by railway — Allegation that Union 
of India carried on business in the name of East 
India Railway at Calcutta — Suit instituted without 
obtaining leave — Maintainability. See Letters Patent 
(Calcutta), Cl. 12. (1958) 1 Cal L J 67. 


ARTICLE 254 

-Art. 254 — Motor Vehicles Act (1939), Ss. 43, 44 

and 47 — Effect of amendment of Ss. 43 and 44 by 
Act 100 of 1950 — Does not repeal S. 43A (Madras)— 
Directions given by State Govt, under that section 
should be given effect to in granting permits under 
3. 47. See Motor Vehicles Act (1939), S. 43. I L R 
(1965) AndhPra 127. 

-Art. 254 — Interpretation of legislative entries — 

Principles — Specific entry takes precedence over 
general entry—Conflict of jurisdiction of legislatures 
— Extent of invasion to be looked into to determine 
pith and substance — Doctrine of pith and substance 
to be applied. See Constitution of India, Preamble. 
07 Bom L R 484=ILR (1965) Bom 899 (DB). 

ARTICLE 250 

£-Art. 256—Executive instructions—Matter gov¬ 

erned by provisions of law— Instructions not to con¬ 
travene law. Mannalal Jain v. State of Assam, (1962) 
2 S C J 93 = (1962) 3 S C R 936=AIR 1962 S C 380 
(393) (Pt C) (Pr 12). 


ARTICLE 265 

-Art. 265—Levy of fees under S. 11—If defendant 

on establishment of market or on any services to be 
rendered. See Madras Commercial Crops Markets 
Act (1933), S. 11. (1957) 2 Andh W R 250. 

—Art. 265 — Right to make representation against 
any proposed tax measure is not a common law right 
— Such a right where it exists, is a statutory right. 
(1964) 1 Mys L J 401. 


ARTICLE 270 

_Art. 270 — Profession tax at the rate of 12 annas 

per truck load of stone quarried and transported— 
Demand in respect of 2000 truck loads-Legality. See 
Panchavats — Rajasthan Panchayats Act (1953), S. 04 
(1) (d). ILR (1958) 8 Raj 921=1959 Raj L W 031. 


ARTICLE 277 

-Arts. 277, 372 - Notification purported to be 

issued under S. 17 (b), Mysore Excise Act (5 ofl901) 
imposing fresh levy, not in continuation of pre- 
Constitution levy—Levy is not valid. 

Article 372 is a general provision, whereas Art.277 
is a special provision. A special provision should be 
given effect to the extent of the scope leaving the 
general provision to control cases where the specia 
provision does not apply. While Art. 3/2 ; saves all 
pre-Constitutional valid laws, Art. 277 is confined 
only to taxes, duties, cesses or fees lawfully levied 
immediately before the Constitution. Therefore, 
Art. 372 cannot be construed in such a way as to 


-——Art, 290 — Escheat — Property acquired by com¬ 
mission of crime—State cannot forfeit — Competence 
of Civil Court to order disposal. 1902 (1) CriLJ 
243=AIR 1902 All 153 (154 to 150) (Pt B) (Prs 3,0). 

—Art. 290 — Escheat — Robkars issued by Raja of 
Bilaspur laying down procedure in escheat cases — 
Nature of — Power of Chief Commissioner to modify 
or cancel grants after accession — Power of Civil 
Court to question grant — (Civil P. C. (1908), S, 9). 
AIR 1957 Him Pra 01 (64) (Pt A) (Pr 7,10). 

-Art. 296—Escheat — Proceedings — Finding that 

particular person was heir-at-law — Finding not 
binding on persons who are not parties to it—Posses¬ 
sion ot property by State for some time would be 
only for and on behalf of true owner — Civil Court 
can adjudicate on question of ownership. 1902 Baj 
L W 554=ILR (1959) 12 Baj 957. 


ARTICLE 301 

—Arts. 301, 302, 303 and 304B — Andhra Pradesh 
Motor Vehicles (Taxation of Passengers and Goods) 
(Amendment and Validation) Act (34 of 1901), S. 1 — 
Constitution of India, Arts. 304 (b), Proviso, 301, 302 
and 303 — As statute complies with Proviso to 
Art. 304 (b) contention that statute is not regulatory 
or taxes imposed thereunder are not .compensatory is 
not relevant. ILR (1964) Andh Pra 1338 (DB). 


ARTICLE 304 

-Art. 304 — Bye-laws under, for regulation and 

control rickshaws — ‘Plying for hire’ — Meaning — 
Hiring of rickshaw outside Municipal limits— Appli¬ 
cability of bye-laws—Right of rickshaw driver to use 
Municipal roads. See Municipalities — U. P. Munici¬ 
palities Act (1910), S. 298 (2). 1958 All L J 539. 

-Art. 304 (b) — Andhra Pradesh Motor Vehicles 

(Taxation of Passengers and Goods) (Amendment and 
Validation) Act (34 of 1901), S. 1 - Constitution of 
India, Arts. 19 (1) (g), 19 (0) and 304 (b) - Act is not 
repugnant to Art. 19 (1) (g) — It falls within 
tlon of Arts. 19 (0) and 304 (b). IL R (1964) Andh 
Pra 1338 (DB). 

ARTICLE 309 

-Art. 309 — Public servant — There is a contract 

of service but it contains terms enforceable against 
the civil servant and not against the Crown. See 
Constitution of India, Arts. 310-311. AIR 1951 All 
205 (Pt B). 

_-Art. 309 —:Validity — If contravenes Art. 19 of 

the Constitution — Restrictions imposed by Rules are 
not void on ground of vagueness or uncertainty — 
'Capable of embarrassing’ — Meaning. See Govern¬ 
ment Servants’ Conduct Rules (1920), R. 20 (1). (1957) 
61 Cal W N 459=(1957) 2 Lab L J 260. 

_Art. 309 —Transfer from one post to another 

within the same department — Transfer per se is not 
punishment unless the step taken amounts to true 
punishment — Pecuniary losses, like not getting tra¬ 
velling allowances, are not grounds on which the 
order of transfer can be interfered with by the Admi¬ 
nistrative Tribunal. ILR (1964) 2 Mad 813 (DB). 

-Art. 309—Government pleader — Madras —■ Ap* 

pointment of—Rules as to—Appointment held not bona 
fide-Rules held had no statutory force —High Court 
declined to issue writ ot quo warranto—Constitute 
of India, Art. 220. I L R (1901) Mad 553 == AIR 1961 
Mad 450 (460, 461, 463, 404 , 465 , 471 ,472,475) 
(Pt B) IPrs 43, 45, 46, 67, 72,74,103,104, 110. 1«» 
(DB). 
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—Art. 309 — Disciplinary proceedings against sub¬ 
ordinate judicial officer — .Authority competent to 
initiate. See Constitution of India, Art. 235. (1905) 3 
Law Hep S50=(1980) 1 Lab L J 818 (Mys). 

—Art. 309—Delegation of power — Rules framed 
by Governor directing Public Service Commission to 
set out :Rules for selection of persons tor posts of 
Block Development Officers and Deputy Block Deve¬ 
lopment Officers — Governor in directing Pablic 
Service Commission to set out rules has not abdicated 
his power under Art. 309 when he has been endowed 
with plenary competence to delegate his power in 
matter of making Rules, 1902 Mys L J 87, Disting. 
(1965) 2 Mys L J 404 (DB). 

—Art. 309 — Proviso — Mysore Public Service 
Commission (Functions) Rules (1957) — Rules, in so 
far as they deal with topic of regulating recruitment 
to Civil Services under State, must be regarded as 
having been made in exerciseof power under Art. 309, 
Proviso : AIR 1963 Mysore 205, Foil. - (1905) 2 Mys 
L] 404 (DB). 

—Art. 309—Mysore State Civil Services (General 
Recruitment) Rules, 1957, R. 4 (2) — Appointment to 
Civil Service by selection —Recommendations of the 
Public Service Commission have to be accepted either 
in full or rejected in full — The State has no power 
to pick up only a few candidates out of the recom¬ 
mended ones. (1964) 2 Mys L J 402 (DB). 

——Arts. 309 & 160 — Mysore Civil Services (Classi¬ 
fication, Control and Appeal) Rules, 1957, R. 8, 
Explanation — Non.promotion due to person being 
found unsuitable — Junior in the rank promoted on 
the ground of suitability — No mala tides alleged — 
Action does not amount to withholding of promotion 
and is not a penalty — Decision by authorities need 
not be communicated to the persons concerned — It 
does Dot amount to a judicial decision — Action Is 
merely administrative. (1904) 1 Mys L J 228 (DB). 

’Art. 309 — Pepsu Civil Servants — Tenure of 
service — Covenant between Rulers of States, Art. 10 
(1)—Guarantee given to permanent servants of cove¬ 
nanting States—Scope and extent. 

Article 10 (1) of the covenant entered into by the 
Rulers of the various States that form the Patiala and 
East Punjab States union does not give the guarantee 
that every permanent servant of the covenanting 
States will continue in service on the conditions 
under which he has joined service originally, but 
gives the Government the option either to allow him 
to continue in service on the same conditions or dis¬ 
pense with his services on payment of compensation 
or to retire him on payment of proportionate pension, 
oo long as the Government exercises one of the options 
given to them by the Article, it is not open to any 
member of service to insist that some course other 
nan the one resorted to by the Government should 
adopted by them. HR (1952) Pepsu 392= 

(DB) 1652 PepSU 152 (156,157) (Pl E) {Pri 18 ’ 19) 

—Art. 309 — Rules under Central Civil-Services 
J^afeguardiDg of National Secuiity), Rr. 3 and 4. See 
Untial Civil Services (Safeguarding of National 
Security) Rules (1953), R. 3. 1905 Pun L R (Sup) 219. 

ARTICLES 310-311 

® ~ Arts. 310-311—Mister and Servant — Compul. 
«^- r f k tem J nt ~ Misconduct or inefficiency of 
Tk h ° W 8 * r0und for compulsory retirement. 

f between misconduct or inefficiency 

term® 8 *be background and its being the basis for 

serv ce H l , hat iD the latter case the 

St EJtS between it and the order is direct whereas 

When L °, Me ejection, if any, is indirect. 

interest h« ™ °u n b ® co “P ul sorlly retired in public 
interest, he can be retired in public interest in exer¬ 


cise of this power on the ground that on account of 
his misconduct or inefficiency he does not deserve to 
be retained in further service. The misconduct or 
inefficiency can be a ground for the exercise of the 
power of compulsory retirement without converting 
it into removal. 1904 All L J 791 = 1904 All W R 
(H C) -467 = (1904) 9 Fac L R 197 = AIR 1965 All 
142 (FB). 

-Arts. 310-311 — Master and Servant — Dismissal 

—Local bodies’ employees—U. P. Town Improvement 
Trust Act (8 of 1919), Ss. 10,19 — Trust has power 
to dismiss employees —zOrdinary [law of master and 
servant in matter of dismissal applied in absencee of 
rules — Neither S. 240, Government of India Act 
1935 nor Art. 311 of Constitution applies to emplo¬ 
yees of local bodies. See U. P. Town Improvement 
Trust Act (8 of 1919), S. 18. ILR (1902) 1 All 163. 

-Arts. 310-311—Master and Servant— Dismissal— 

Employee of Improvement Trust — Suit for declara¬ 
tion that discharge of -plaintiff was illegal and that 
he continued to be in service cannot be granted —He 
can only sue for damages. AIR 1937 All 204, Relied 
on—Amendment of plaint inithe appeal for adding 
relief of damages not allowed, as >the claim was 
barred by limitation. ILR (1962) 1 All 163 k 

—Arts. 310-311— Suspension of servaat pending 
enquiry. 

Suspension is ordinarily oF two kinds, namely sus¬ 
pension as a punishment and suspension pending 
enquiry. Suspension pending enquiry may, however, 
also be of two kinds, for a distinction must be drawn 
between suspending an employee from service and 
suspending him from performing the duties of his 
post or office. If there is a contract of service fin the 
strict sense, the first kind of suspension ;involves the 
suspension of the contract, while the second involves 
only a suspension of the employee from the perfor¬ 
mance of his duties on the basis that the contract is 
subsisting: (S) AIR 1955 Pat 131 (134), Relied on. 
1901 All L J 350 = 1901 All W R (HC) 292 = A I R 
1901 All 580. 

—Arts. 310-311— Partition of Country — Option 
to continue service — Construction — Petitioner pro¬ 
visionally opting to serve in Pakistan — Choice of 
making final choice within 6 months given — Peti¬ 
tioner not making final ohoice within period — His 
services in India should be deemed to have terminat¬ 
ed. AIR 1955 NUC All 2706 (DB). 

-Arts. 310,311 and 309—Public servant — Right 

to claim salary from Crown — Contractuil right— 
Existence of—U. P. Civil Service (Executive Branch) 
Rules (1941),;R. 25. ' 

There is no doubt that tha relationship between 
the Crown and the civil servant is contractual. What 
are the terms of the contract is a different matter. 
The contract is not with the head of the department 
but with the Crown because when the head of the 
department contracts in the public capacity the con¬ 
tract is deemed to be entered into by the Crown • 
Case law referred. 

There Is, however, no contract, within the meaning 
ot the Contract Act, by the Crown to pay any salary 
to a public servant. There is a contract of service 
but it contains terms enforceable against the civil 
servant and not against the Crown. The United Pro¬ 
vinces Civil Service (Executive Branch) Rules, 1941 
are only ior the guidance and do not lorm the terms 
of the contract between the Crown and the civil 
servant. The promise by the Crown to pay salary at 
a certain rate to the civil servant is no more a con- 

8 c#urt of l8w ,hi “ 8 ‘o 

PerDaya 1 J. — Even if it be possible to hold that 
there was a contract between the Government and 
the civil servant, in view of public policy the con- 
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tract should be deemed to have an implied term that 
tne civil servant will not have a right to sue in a 

oncmn, for the recovery of pay. A I R 1951 All 

(DB), 

Aits. 310, 311—Government Servant—Dismissal 
and discharge—Petitioner allowed to appear for com¬ 
petitive examination, as being duly qualified — Peti¬ 
tioner successful at examination — His appointment 
as probationer for two years—Discharge of petitioner 
after expiry of probationary period on ground that 
he was not qualified to appear for competitive exami¬ 
nation— Negligence of Government — Petitioner 
becoming over age at time of discharge—Estoppel— 
Discharge held illegal. (1965) 2 Andh W R 437= 
AIR 1966 Andh Pra 59. 

-Arts. 310, 311— Governor when not superior 
authority to Government—Since in respect of imposi¬ 
tion of penalties on civil servants Governor is not 
required by or under Constitution to act in exercise 
of his discretion, he is not authority immediately 
superior to Government which has passed dismissal 
order against a civil servant. I L R (1965) Andh Pra 


~—Arts. 310, 311 — Writ petition against order of 
dismissal of civil servant — Scope of interference by 
High Court. See Constitution of India, Art. 220. 
I L R (1965) Andh Pra 482. 

-Arts. 310, 311—Departmental enquiry — Person 

competent to impose punishment of dismissal and to 
hold enquiry — Directing enquiry to be held by 
another officer—Fact that latter was not competent to 
hold enquiry is immaterial. (1965) 2 LabLJ 586= 
(1962) 5 Fac L R 507 (Andh Pra). 

-Aits. 310, 311—Railway Servants — Termination 

of services — Terminating authority — Employees 
drawing salary of less than Rs. 250/- per month— 
Services terminable by Head of Department—District 
Transportation Superintendent, with approval of 
Chief Commercial Manager, terminating services of 
passenger guard drawing salary of below Rs. 250/- 
per month, under bis jurisdiction — Termination is 
valid. (1960) 2 Lab L J 384 (Andh Pra). 


-Arts. 311, 310 — Termination of services of 

employee and ‘dispensing with services’—If dismissal. 
(1959) 1 Lab L J 554 (Andh Pra). 

-Arts. 311, 310—Non-compliance — Investigation 

not conducted by Madras C. I. D., but by Hyderabad 
C. I. D. — No prejudice. See Madras Civil Services 
(Disciplinary Proceedings Tribunal) Rules (1948), 
R. 4. (1957) 2 Andh W R 425. 


Arts. 311, 310—Special Tribunal—Departmental 
enquiry—Trial when to be held. 

Where the charges framed against Sub-Inspector 
of Police show that they related to offences under 
S. 29 of the Police Act read with S. 342/161 of the 
Penal Code for illegal detention and for demanding 
illegal gratification then as these offences are triable 
by a Magistrate, a departmental enquiry in regard to 
such oflences is not called for unless the Sub-Inspec- 
tor has been duly tried and found guilty or otherwise 
in a Court of law. 1954 Cri L J 31—1 L R (1954) 
Assam 107=A I R 1954 Assam 18 (21) (Ft A) (Pr 7) 
(DB). 

-Aits. 311,310 —Master and Servant — Servant 

cannot insist that he must be given work or parti¬ 
cular kind of work — Master has right to decide it- 
Accused guilty of offence under S. 120 of Police Act. 
1965 Mah L J (Notes) 80. 

-Arts. 310, 311—Rights to salary—Dismissal found 

void—Nature of declaration. AIR 1954 Bom 351 
(356) (Pt D) (Pr 11) (DB). 

[Impliedly o\erruled on another point in A I R 
1963 S C 372.] 


■Arts. 310, 311 Government Servant—Rights of, 
in respect of salary—No legal right to have pay fixed 
at particular rate unless there is statutory right to the 

(488) J471 = AIR 1965 Cal 484 


Arts, 310, 311 — Master and Servant — Service 
conditions—They are variable when they depend on 
departmental instructions. 


Where conditions of service depend not upon statu¬ 
tory rules or contractual conditions but upon depart¬ 
mental instructions then they are variable and will 
depend on the particular instruction in vogue at the 
relevant time. (1964) 9 Fac L R 71 = A I R 1905 
Cal 298. 


——Arts. 310, 311—Master and Servant — Wrongful 
dismissal—Relief of re-instatement is subject to excep¬ 
tions. (1965) 10 Fac L R 223 (Cal). 

-Arts. 310, 311 (2) — Opportunity to be heard— 

Decision to terminate services of petitioner taken on 
the basis of adverse reports by his superiors — Peti¬ 
tioner not given opportunity to show cause why his 
services should not be terminated — Held, what was 
done was to penalise the petitioner for misconduct 
or blameworthy conduct under a pretended order of 
termination of service, which was not permissible 
under the law—Order terminating services set aside : 
AIR 1958 SC 30, Foil. (1965) 11 Fac L R 191 
(Cal). 


-Arts. 310-311—Master and servant—Railway ser¬ 
vant — Disciplinary proceedings—Natural Justice- 
Chairman of inquiry committee replaced in the 
middle of inquiry by another who had not heaid 
witnesses so far examined — Enquiry is vitiated — 
Railway Establishment Code, Vol. I, R. 1707 (e). 

When an Enquiry Committee has the duty to 
come to conclusion as to the guilt of a delinquent 
upon an evaluation or assessment of evidence, then 
it is absolutely necessary that the members of the 
Committee should hear the evidence of the wit¬ 
nesses. It is impossible for them to evaluate the evi¬ 
dence of the witnesses taken on proxy or in their 
absence, because the salient features in such pro¬ 
ceeding is to observe the demeanour of the witnesses. 
(1964) 68 Cal W N 1112=(l964) 9 Fac L R 208. 


-Arts. 311-310 and 226—Temporary Government 

servant — Termination after one month’s notice — 
Allegation of mala fide not proved — Order termi¬ 
nating service issued by the authority other than the 
appointing authority — Such authority invested with 
concurrent powers with the appointing authority in 
respect of certain matters only but not in respect of 
takiDg disciplinary action against persons —Order of 
termination, held, was invalid. (iy63) 7 Fac L R 50 
(Cal)=(1964) 1 Lab L J 149. 


—Arts. 311-310, 226 — Dismissal after enquiry — 
’lea that opportunity of being heard was not given 
s the petitioner was unable to follow language in 
vhich enquiry was being conducted—Plea raised for 
irst time in writ petition, not allowed. (1963) 6 FLn 
; 14=( 1963) 2 Lab L J 174 (Cal). 

_Arts. 311-310,226 — Bengal Subordinate Service 

Discipline and Appeal) Rules (1936), Rr. 7 and 24— 
)ismissal after enquiry under R. 7 — Plea raised in 
vrit petition that opportunity of being assisted by 
awyer or agent was not given at enquiry-No special 
lircumstance to justify such assistance shown by 
letitioner — Contention held was not acceptable in 

-jew of R. 24. (1963) 6 FLR 214 = (1963) 2 Lab L J 
74 (Cal). 

—Arts. 311 (2), 310, Proviso (a)-Members of Tern- 
orial Army convicted by Court-martial of offence 
mder S. 39 (d), Army Act (1950) — Member must be 
leemed to have been convicted on criminal charge 
>y competent tribunal and falls within mischief of 
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oroviso (a). Army Act (1950), S 39 (d); Criminal 
p. C. (1908), Ss. 5 (2), 549. (1963) 6 Fac L R 134 
(Cil). 

—Art*. 311 (2)-310 and 226 — Disciplinary pro- 
ceediDgs — Petitioner challenging his dismissal from 
service inter alia on ground that charge of which be 
was found guilty was false — Held, Writ Court was 
cot Coart of appeal and would not go into truth or 
falsity of charge unless finding on charge was based 
on no evidence whatever or was highly perverse. 
(1963) 6 FLR 26=(1963) 1 Lab L J 708 (Cal). 

—Arts. 311 (2)-310 and 226 — Disciplinary pro* 
ceediDgs — Relevant documents asked lor by delin¬ 
quent to enable him to cross*examine witnesses — 
Documents ordered to be produced by Inquiring 
Officer but not produced by Department and conse¬ 
quently not supplied to delinquent at any stage of 
enquiry — Held, principles of natural justice were 
cot observed at enquiry : 60 C W N 933 and AIR 
1901 SC 1623, Foil. (1963) 6 FLR 26=(1963) 1 Lab 
LJ 708 (Cal). 

-Arts. 311 (2).310 — Disciplinary proceedings — 

Statement of a persoa should not form part of record 
of proceedings unless he is examined as witness. 
63 CWN 702, Ref. (1963) 6 FLR 26 = (1903) 1 Lab 
LJ 708 (Cal). 

-Arts. 311 (2).310 and 226 — Disciplinary pro¬ 
ceedings — Opportunity to show cause is not matter 
of form but of substance — To burden a person pro¬ 
ceeded against with mass of documentary evidence 
against him and then in a day or two to call upon him 
to meet evidence is not giving proper opportunity to 
show cause. (1963) 6 FLR 26=(1963) 1 Lab L J 708 
(Cal). 

-Arts, 311 (2)-310 and 226 — Disciplinary pro¬ 
ceedings—Opportunity to show cause—Petitioner’s 
request for snort adjournment of inquiry and for 
supply of copy of deposition of witness refused by 
Inquiring Authority and petitioner asked to cross- 
examine witness at once — Held, petitioner was not 
given reasonable opportunity to defend himself. 
(1963) 6 FLR 20=(1903) 1 Lab L J 708 (Cal). 

• •—Arts. 311 (2)*310 — Reasonable opportunity — 
What is — Departmental enquiry — Principles of 
natural justice —Violation of —Civil Services (Classi¬ 
fication, Control and Appeal) Rules, R. 55 — Depart¬ 
mental proceedings under — Right of public servant 
to be represented by counsel—Denial of opportunity 
to inspect documents relied on by Tribunal — Right 
of adjournment for cross-examining material wit¬ 
nesses. See Constitution of India, Art. 311 (2), AIR 
1961 Cal 1 (SB). 


—Arts. 311*310 —Departmental enquiry —Charge 
of disobedience—When maintainable. 

All lapses are not justifiable on the theory ol 
mistake. Before charging a person with disobedience, 
a disciplinary authority must be sure of a prima-facie 
case against such person. To charge a person with 
disobedience, without being so sure, reveals a fault¬ 
finding mind and a mala fide disposition. Further, in 
a case, where the person charged had not shown 
cause, it is of utmost necessity that the disciplinary 
authority examines the case with greater care, before 
he makes up his mind about the guilt of the person, 
(1962) 1 Lab L J 317=(1901) 3 Fac L R 283 (Cal). 


—Arts. 310,311 — Promotion to higher post and 
transfer to another department—Effect-Subsequent 
return to original department — If continues in 
higher post. 

The petitioner had been promoted to the post of an 
S.D.O., although it was a temporary post, by the 
Deputy Secretary of the Works and Buildings De. 
partment and had been transferred to another depart¬ 
ment. Held, that when he came back to his original 


department, he would continue to be in the tempo¬ 
rary post of S.D.O. until and unless he had been re¬ 
verted by the proper authority to his substantive post 
as overseer. This had never been dona The Deputy 
Secretary of the Works and Buildings Department 
had never passed orders reverting the petitioner to 
his substantive post of an overseer. What had hap¬ 
pened was that the Chief Engineer had taken upon 
himself to revert the petitioner back to his substan¬ 
tive post and this he could not do. 62 Cal WN 223= 
(1958) 2 Lab LJ 58=ATR 1958 Cal 623. 

-Arts. 311, 310 — Employees of Damodar Valley 

Corporation—Dismissal of—Applicability of Govern¬ 
ment Servants Conduct Rules—Order of suspension— 
Effect. (1936) 60 Cal WN 1023. 


——Arts. 310, 311 — Government Servants — Junior 
given promotion overlooking his senior — Senior 
should be told grounds therefor. 

It is elementary fairness that where a senior is 
overlooked and his junior given the promotion he 
should be told the ground therefor, unless it is stated 
to be in the public interests not to divulge it. I L R 
(1964) 1 Ker 564=1964 Ker L J 832 = (1964) 2 Lab 
LJ 378= AIR 1965 Ker 108. 

-Arts. 310, 311—Government Servant—Adminis¬ 
trative Trial—Government servant — Acquittal of of¬ 
fences under Penal Code by a criminal Court—Find¬ 
ing how far binding on Administrative Tribunal 
enquiring on identical charges upon identical facts 
(19651 1 Lab L J 197=78 Mad L W 433 = AIR 1905 
Mad 502. 


•/ms. oiu, oil—L.overnment servant — Conduct 
of—Departmental enquiry conducted by a particular 
officer — Succeeding Officer deciding the case on the 
evidence recorded by his predecessor — If opposed to 
principles of natural justice—Prejudice to the party— 
When to be pleaded. (1905) 2 M L J 98 = AIR 1905 
Mad 316. 

-Arts. 311, 310 — Contract of Service — Probation 

not satisfactory—Probation terminated in accordance 
with appointment order—No flaw in the order of dis¬ 
charge—Discharge held carried no blemish with it on 
the part of petitioner. (1964) 2 Lab L J 158 (Mad). 

——Aits. 311, 310 — Domestic Tribunal — Open- 
mindedness and detachment is essential in every per¬ 
son charged with duty of holding enquiry and giving 
opinion against another-Held, there was no evidence 
that presiding officer at enquiry was baised against 
petitioner, a dismissed servant, or that he was vir¬ 
tually his prosecutor. See Constitution of India' 
Art. 226. (1964) 1 Lab LJ 500 (Mad). ’ 

-Arts. 311, 310—Scope—Government Servant re¬ 
moved from service on ground of vulgar and obs¬ 
cene method of expression used by him in private 
correspondence. If Government servant is remov¬ 
ed on charge wholly unconnected with conditions 
of employment and his official duties that would 
offend Art. 311, even if procedure prescribed is fol- 
lowed. (19S3) 1 Lab L J 512 (M.d), 1 

-Arts. 310, 311 — Master and Servant — Contract 

service—Statutory bodies—University servant—Power 
of University to dismiss servant — Office if held at 
pleasure—Special Tribunal 

In interpreting a contract of service of a unlversitv 
servant, a term that the University should have the 
power to dismiss the servant on due enquiry into sus¬ 
pected misconduct of the servant in accordance with 
rules of natural justice, cannot be allowed to be im, 
ported. Hence the question of the honesty and the 
good faith of the University in regard to such en 
juiry isirreievant. (’51) 1951 MWN 309 ( 2 )^ 1951 ?i 

■—Arts. 310,311 — Quo warranto—Writ of-Can it 
be Issued In lespeot of temporary or non-rtatutory 
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post. See Constitution of India, Art. 220. (1965) 2 
Mys L J 404 (DB). 

-Arts. 311, 310—Departmental enquiries — Rules 

contained in Evidence Act have no application—Re¬ 
liance on testimony of accomplices is not vitiating 
circumstance. AIR 1963 SC 404, Foil. Evidence Act 
(1872), Ss. 1, 133. (1965) 2 Lab L J 519 = (1904) 2 
Mys L J 153. 

-Arts. 311, 310 — Findings in deparmental en¬ 
quiry — High Court cannot reappreciate evidence. 
See Constitution of India, Art. 220. (1905) 2 Lab L J 
519=( 1964) 2Mys L J 153. 

— Arts. 311, 310 and 226—Departmental enquiry— 
Bias on part of Enquiry Officer — Objection must be 
taken at earliest stage of enquiry—It cannot be taken 
for first time before High Court — Held, belated ob¬ 
jection was liable to be rejected on mere ground of 
waiver. AIR 1957 S C 425 and AIR 1957 S C 232 and 
1904 Mys L J 318, Rel. on. Evidence Act (1872), 
S. 115. (1964) 2 Mys L J 65. 

-Arts. 311, 310 — Departmental enquiry—Official 

bias — Charge of receiving bribe—Trap laid by Anti- 
Corruption Department — Mere fact that Enquiry 
Officer was Deputy Director of Department of Anti- 
Corruption, held, would not by itself, give rise to as¬ 
sumptions of official bias on part of Enquiry Officer. 
(1964) 2 MysL J 65. 

-Arts. 311 (2), 310 — Reduction In rank—Passing 

over of certain persons for promotions due to their 
non-suitability — Promotions of junior who is found 
suitable — Subsequent promotions of the passed over 
persons—Earlier passing over does not amount to re¬ 
duction in rank—Provisions of Art. 311 not attracted. 
(1904) 1 Mys L J 226. 

-Arts. 310, 311 — Government Servants—Service 

Rules — Circular of the Government of Bombay (Mo. 
7573/33), D/- 31-10-1950 — Interpretation—Govern¬ 
ment servant on deputation—Reversion to parent de¬ 
partment — Position of — Servant to occupy position 
and draw salary as that occupied and drawn by his 
immediate junior colleague in parent department on 
date of reversion—Order placing him on lower posi- 
sion held amounting to infraction of right created by 
circular — Rule 3, Bombay Civil Service Rules not a 
bar to exercise of jurisdiction under Art. 220 of Con¬ 
stitution. AIR 1902 Mys 146 (149,151, 152) (Prs 22, 
26, 51, 57 to 59 (DB). 

_Arts. 310, 311— Government Servant—State and 

Public Servant — Authority to purchase on behalf of 
State—Liability of State — Unauthorised purchase— 
State not liable. 1902 Mys L J (Supp) 527. 

_Arts. 310, 311 — Master and Servant — Govern¬ 
ment employee appointed as cleaner in Civil Per¬ 
sonnel of Defence Department — His employment 
comes under category of Industrial Personnel—His 
service being of temporary nature it can be termi¬ 
nated by giving notice under R. 75 (a) of Army Ins- 
structions—Rule 212 (3) and (0) do not apply. 1902 
Mys L J (Sup) 254. 

_Arts. 311, 310—Master and Servant—Government 

servant—Dismissal—Natural justice-Enquiry-Dis- 
missal on ground of disobedience— Finding of appel¬ 
late authority based on admission in petition ot ap¬ 
peal itself—No inquiry is necessary. (1905) 1 Lab LJ 
349 (Orissa). 

_Arts. 311.(2), 310 and 226-Feasonable opportu¬ 
nity to show cause against proposed action - Notice 
under Art. 311 (2) to be given only after guilt and 
proposed punishment is decided. 

4 notice under Art. 311 (2) of the Constitution can 
be issued only after considering the explanation sub¬ 
mitted by the employee for the charges against him 
and coming to a clear finding about his guilt and the 
punishment proposed to be inflicted upon him has 


been decided upon. A mere notice asking him to 
show cause against the charges is no notice under 
Art. 311 (2). (1903) 2 East L R 18 (DB) (Orissa). 

——Arts. 311 (2), 310 — Fresh proceedings against 
Government servant in respect of same matter- 
Order of discharge in respect of Government quashed 
by the High Court—Government not precluded from 
continuing the departmental proceedings against 
him and disposing of the same according to law 

(1903) 2 East L R 18 (DB) (Orissa). 

-Arts. 3ll, 310 — ‘Punishment’—Transfer of em¬ 
ployee from one place to another does not amount 
to ‘punishment.’ (Civil Services (Classification, Con¬ 
trol and Appeal) Rules (1930), R. 49. (1963) 2 East 
L R 1 (DB) (Orissa) (FB). 

-Arts. 311, 310 — Applicability—Temporary ap¬ 
pointment — Termination of service on one month’s 
notice on ground of lack of educational qualifica¬ 
tion—Validity — See Panchayats—Orissa Gram Pan- 
chayat Rules (1949), R. 93. (1959) 25 Cut L T 107. 

-Arts. 311, 310—Master and Servant—Applicant, 

a temporary Government servant—Services of, trans¬ 
ferred to newly established University — Vice-Chan¬ 
cellor authorised to make appointments on tempo¬ 
rary basis by notification under S. 40 of Bihar Act 
(VI of 1960) — Post offered to applicant—Applicant 
writing to head of department for one year’s leave 
without pay or accept resignation— No reply in spite 
of reminder—Acceptance of university post and Con¬ 
firmation-Government after considerable time refus¬ 
ing leave and refusing to accept resignation and ask¬ 
ing Vice-Chancellor to restore services of applicant 
to original Government post — Appointment to uni¬ 
versity post held legal — Vice-Chancellor’s order 
returning services back to Government without hear¬ 
ing applicaut held bad as being against natural jus¬ 
tice—Order quashed—Declaration held did not con¬ 
travene S. 14 (b), Specific Relief Act, 1903. AIR 1904 
S C 1080 and A I R 1964 Pat 41, Rel. on; A I R 1958 
S C 1050, Disting. AIR 1905 Pat 417. 

-Arts. 310, 311 — Master and Servant—Services of 

servant terminated — Subsequent reinstatement by 
order of superior authority — Servant is entitled to 
his pay and dearness allowance for period between 
termination and reinstatement — Bihar Education 
Code, 1944 (7th Edn.), Cl. 288, ^ra. 28 has no 
application: (1805) 2 Weekly Reporter 307, Disting. 

A I R 1958 S C 12, Rel. on. 1904 B L J R 189. 

_Arts 311, 310 - Appellate authority can pass 

orders which the original authority could have Pass¬ 
ed - Original authority reverting petitioner though 
he could order dismissal - Appeal to State Govern¬ 
ment — State Government can order dismissal—But 
before doing so, it must give fresh notice to peti¬ 
tioner that it proposed to inflict higher penalty 
“vilP.C; (1908), a 41, R. 33. AIR 1962 Pat 276 

[DB). 

-Arts. 311, 310 - Final disposal of enquiry - Re- 

)pening of — (Constitution of India, Art. J22o—De- 

Dartmental enquiries). AIR 1954 Pepsu 129. 

» 

-Arts. 310, 311 — Master and Servant — Govern¬ 
ment servant — Duties of, in democratic set.up. See 
Constitution of India, Art. 220. AIR 1965 Punj 4a5. 

-Arts. 311, 310-Termination of services of a 

qrobationer within the meaning of R -9° t f un,a S 
Civil Services (Punishment and Appeal) Rules and 
aot merely of person on probation—Probationer must 
ae given an opportunity to show cause against the 
termination of his services—R. 23 does not apply t 
the case of a probationer and he cannot be remov 
under that Rule read with Rr. 21, 22 and -4. 19 
Pun L R (Sup) 580. 

-Arts. 310, 311,14 and 10 CD - Indian Admin^- 

trative Service (Regulation of Seniority) Rules (iao*J» 
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Br. 3 ,4, 5 — Recruitment to Indian Administrative 
Service — Assignment of seniority on ad hoc basis— 
Classification and differentiation — Test — Classifica¬ 
tion must be rational — It must also have connection 
with or relation to object sought to be achieved— 
Different formulas applied for determining seniority 
of members of the same list — Differentiation spring¬ 
ing up not from merit of application of weighed 
down N formula to List II but from result of that 
application — Object defeated in some of the lists— 
Differentiation held not rational — It is violative of 
protection under Art. 14—Denial of benefit affecting 
chances of promotion — It is violative of Art. 10 (1). 
There being certain measure of overlapping between 

R. 3 (2) and R. 4 (2| and R. 5, they are to be read 
together. ILR (1965) 2 Punj 359. 

—Arts. 310, 311 — Punjab Government Letter No. 
5410.345.63/11920 D/- 28-3-1903, Para. 0-Scope — 
Appointing authority has absolute right to retire 
Government employee after he has reached age of 
55 without assigning anv reason subject to condition 
that employee is given three months’ notice — When 
three months’ notice is not given order compulsorily 
retiring employee is bad. (’64) 60 Pun L R 8L8, 

—Arts. 311, 310 — Payment of Wages Act (1930), 

S. 15 — Jurisdiction and powers of the authority— 
Tribunal constituted under the Act has no jurisdic¬ 
tion to determine question of legality and validity of 
order terminating employee’s services. A I R 1962 All 
52, Dissent from—See Payment of Wages Act (1930), 

S. 15. (1963-04) 24 F J R 189 (Punjab). 

“—Arts. 310, 311—Gratuity—Gratuity and pension 
—Nature of-State service—When can be claimed as 
ot right — Service rules embodying rules as to pay- 

TS'.'S.frt”,:. Clalm t0 P 6nsi0n » actionable. 
AIR 1861 Pun] 443. 

• Arts. 310.311—Master and Servant—Contract 
ot service—Rules as to suspension — (Industrial Dis¬ 
putes Act (1947), S. 33). 1 

In the case of a continuing contract like the con¬ 
tract of service between master and servant suspen¬ 
sion means that the relationship of master and 
servant remains in abeyance for a certain period. 
Suspension, however, need not be complete and it 
cannot be argued that whenever a contract of service 
is suspended, the servant is free to go and seek em¬ 
ployment elsewhere and the master is free to withhold 
the wages due to the servant and to employ some 

thw ff Van #L t0 »° h * ls ? 0rkm E Sos P ensIon is some- 
thing less than termination of service and therefore 

a connection, however tenuous, continues between 

the master and servant. The servant cannot seek em- 

222W ® ,,0 where though he does not perform his 

JhliS i ? f ° r h If . master * Similarly the master is 

though he may not be obliged to pay him that full 

paId J°, r specific work done by 
179 -n SSVi ? e i hi u D T iv ; V Mukund Lai. 59 Punj L R 
f m L J 452=(1957-58) 12 F I R 182 

—ILR (1957) Punj 1059=AIR 1957 Punj 130 (FB). 

J-c A m rt fl 5 ,i 310-Person appointed as secretary 

Committee on temporary basis for 

nwiod P n!’ ®°? tlnni “* t0 ®°t even after expiry of 
period — No order as to confirmation — Subsamienf 

suspension ^ and dismissal - Non-compliance Q with 

T triples of natural justice- 
See Municipalities — Punjab Small 

sifssrSff 

minabihty—Necessity of notice. ® r ’ 

of ser vice under the Crown are 
inable without notice on the part of the Crown 


unless required by any statute and this is so even 
though there be an express term to the contrary in 
the contract. (1890) 1 Q B 110; (1918) 34 T L R 
589, (1920) 37 T L R 138 and (1821) 3 K B P 500, 
Ref. to. Sirkar v. Subramania Iyer, (’40) 30 Trav L 
Jour 575 (FB). 

ARTICLE 320 

-Art. 320 (3) (c) and 311—Dismissal of Civil Ser¬ 
vant without consulting Public Service Commission 
— Provisions of Art. 320 (3) (c) are not mandatory 
and non-compliance with them does not afford a 
cause of action to Civil Servant in a Court of law— 
(Obiter). AIR 1907 SC 912 and AIR 1902 SC 1130 and 
A I R 1962 S C 1344, Re!, on. ILR (1965) Andb 
Pra 482. 

ARTICLE 321 

-Art. 321—Constitution of India, Arts. 220,227,and 

321—Dismissal of servant for misconduct and negli¬ 
gence in his duties — Domestic enquiry on which 
servant was dismissed not unfair or violative of prin¬ 
ciples of natural justice—Writ—Court cannot act as 
Court of Appeal or review and substitute its own 
judgment for that of management. See Constitution 
of India, Art. 220. (1964) 1 Lab L J 500 (Mad). 

ARTICLES 329 (b), 220- 

• -Arts. 329 (b), 220.— Right of membership to 

legislative bodies — Right is not an ordinary civil 
right. 1954 A M L J 1=AIR 1954 Ajmer 33 (35V 
(Pt A) (Pr 5). 1 > 

ARTICLE 341 

-Art. 341—Constitution (Scheduled Castes) Order 

(1950), Para 3—Effect of — Conversion of a member 
of scheduled castes to Christianity takes him out of 
category of Scheduled Castes. See Constitution 
(Scheduled Castes) Order (1950), Para 3. I L R (1963» 
Andh Pra 500 (DB). * 


ARTICLE 348 


* V 


r ~ Art * J? 48 (3)—Effect of—Order delegating power 
of State Government under S. 11-A, U. P. Industrial 
Disputes Act to Deputy Labour Compaissioner — 
Publication in U. P. Gazette not showing that it was 
authorised by Governor — Not an authorised text 
within Art. 348 — Order referring dispute to Labour 
Court passed by Deputy Labour Commissioner is 
without jurisdiction. See Constitution of India 

Art. 348 (1) (b) (ili). 1961 All L J 5O6=(1901) 2 Lab 

L* J lo7. 

•-Arts. 348 (1) (b) (ili)and (3,—Effeot of-Order 

delegating power of State Government under S. 11-A 
U. P. Industrial Disputes Act to Deputy Labour Com.! 
missioner — Publication of notification in U. P 
Gazette not showing that it was authorised by Gov¬ 
ernor—Not an authorised text within Art. 348—Order 
referring dispute to Labour Court passed by Deoutv 
Labour Commissioner 'Js without jurisdiction. 1961 
j ^OtLrUQfll) 2 Lab L J 187=1961 All W R 
(HC) 542=(1901) 2 Fac L R 462 (Fb). * 

ARTICLE 361 

Art. 361 — Appeal to Governor against order 
passed by State Government-Governor dismissing 

appeal, without giving reasons -Propriety-Discretion 

r? verno ™ a . nd Governor acting on advice of 

Ministers—Distinction—Court cannot question dis 
cretion-Effect of Art. 361, (1957) 2 Andh W R 425 * 

ARTICLE 363 

•—Ait. 303-Merger of Estate (Saurashtra)—Agree, 
ment of Merger—Right of estate holder to ijaradues 

(DeS SPe< rv!* i qU(sale 7 A * rte “ 8l| t construed — 

fi* iSoWSl " Agree " air- 
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ARTICLE 366 

-Art. 366 (24) — Constitution (Scheduled Castes) 

Order (1950), Para 3 — Effect of — Conversion of a 
member of scheduled castes to Christianity takes 
him out of category of Scheduled castes. See Consti¬ 
tution (Scheduled Castes) Order (1950), Para 3. ILR 
(1963) Andh Pra 500 (DB). 

-Art. 366, Cl. (10) — Meaning of—Departmental 

regulations are not law. 

The : rulesin the Bihar and Orissa Education Code 
are merely departmental regulations which do not 
create any statutory or legally binding rights and 
duties. 18 Cut L T 334=AIR 1952 Orissa 259 (259) 
(Pr 1) (DB). 

ARTICLE 372 

Art. 372 — Notification purported to be issued 


under S.17 (b), Mysore Excise Act (5 of 1901) impos¬ 
ing fresh levy, not in continuation of pre-Constitu- 
tion levy—Levy is not valid. See Constitution of 
India, Art. 277. ILR (1964) Mys 116. 

•Sch. 7, List I — Interpretation of legislative 


entries—Principles—Specific entry takes precedence 
over general entry—Conflict of jurisdiction of legis¬ 
latures—Extent of invasion to be looked into to de¬ 
termine pith and substance — Doctrine of pith and 
substance to be applied. See Constitution of India, 
Preamble. 67 Bom L R 484=1 L R (1965) Bom 899 
(DB). 

-Sch. 7, List I, Item 3—Validity of—East Punjab 

Urban Rent Restriction Act (3 of 1949). See Houses 
and Rent—East Punjab Urban Rent Restriction Act 
(3 of 1949), S. (1) (2). 62 Punj L R 142=ILR (I960) 
Punj 135. 

-Sch. VII, List I, Items 13, 14, 15. 

See also Constitution of India, Art. 51. 

-Sch. 7, List I. Entries 53, 93, 95 - Section 394 is 

not ultra vires Art. 246 of Constitution of India — 
Provision is within Entry 1 of State List — Section 
does not violate provisions of Petroleum Act as it oc¬ 
cupies a field not occupied by the latter Act—Section 
imposes only reasonable restrictions and is not, there¬ 
fore, violative of Art. 19 (1) (f) and(g) of Constitution 
of -.India. See Municipalities — Bombay Municipal 
Corporation Act (3 of 1888), (as amended in 1962), 
S. 394 (1) (a) (ii). 67 Bom LR 484=ILR (1965) Bom 

899 (DB). 

-Sch. 7, List 2-Interpretation of legislative entries 

—Principles — Specific entry takes precedence over 
general entry—Conflict of jurisdiction of legislatures 
—Extent of invasion to be looked into to determine 
pith and substance — Doctrine of pith and substance 
to be applied. See Constitution of India, Preamble. 
67 Bom L R 484=ILR (1965) Bom 899 (DB). 

-Sch. 7, List 2, Entries 1, 5 and 6—Section 394 is 

not ultra vires Art. 246 of Constitution of India- 
Piovision is within Entry 1 of State List— Section 
does not violate provisions of Petroleum Act as it 
occupies a field not occupied by the latter Act Sec¬ 
tion imposes only reasonable restrictions and is not, 
therefore, violative of Art. 19 (1) (f) and (g) of - 
stitution of India. See Municipalities-Bombay Muni¬ 
cipal Corporation Act (3 of 18 ® 8 >' 4 te-lLR (1965) 
1962), S. 394 (1) (a) (ii). 67 Bom LR 484-ILR (1965) 

Bom 899 (DB). 

_c c h 7 List 2, Entry 5 - Provision for minimum 

wages of employees of local authority is not legisla- 
Hon under Entry 13 but comes within scope of 

Fntrv ^7_Provision is not unconstitutional. See 

Government ofindia Act (1935) Sch. 7, List 3, 
Ento- 27. (1963-64) 24 F J H 194 (Pun|). 

_Sch. 7, List 2. Entry 11-Scope-The power con¬ 
ferred by entry 11 of list 2 to legislate in respect of 
education includes the power to legislate for control 


and management of educational institutions, subject 
of course, to other restrictions on the legislative 
power contained in part III dealing with funda¬ 
mental rights, especially Arts. 29, 30 and also 337. 
AIR 1955 SC 58, Rel. on. 1965 B L J R 844=ILR 45 
Pat 411. 

-Sch. 7, List 2, Item 18 — Validity of East Punjab 

Urban Rent Restriction Act (3 of 1949). See Houses 
and Rents—East Punjab Urban Rent Restriction Act 
(3 of 1949), S. 1 (2). (62) Punj L R 142 = ILR (1960) 
Punj 135. 

-Sch. 7, List 2, Entry 23—Section 394 is not ultra 

vires Art. 246 of Constitution of India — Provision is 
within Entry 1 of State List—Section does not violate 
provisions of Petroleum Act as it occupies a field not 
occupied by the latter Act — Section imposes only 
reasonable restrictions and is not, therefore, violative 
of Art. 19 (1) (f) and (g) of Constitution of India. See 
Municipalities — Bombay Municipal Corporation Act 
(3 of 1888). (as amended in 1962), S. 394 (l) (ii). 67 
Bom L R 484 = ILR (1965) Bom 899 (DB). 

-Sch. 7, List 2, Entry 42 — ‘Public purpose’ — Re¬ 
quisition of premises for finding shop to facilitate 
trade and commerce between the State of Assam and 
the State of West Bengal. See Houses and Rents — 
West Bengal Premises Requisition and Control (Tem¬ 
porary Provisions) Act (5 of 1947), S. 3(1). 64 Cal 
W N 823. 

-Sch. 7, State List, Entry 54-Hire-purchase agree¬ 
ments — Presence of option to buy and an option to 
return the article to the owner — Terms not conclu¬ 
sive in fixing the nature of the contract— Purpose of 
the contract to be examined. 7 STC 587 and 15 
STC 254, Diss. 67 Bom L R 138 = ILR (1965) 
Bom 458. 

-Sch. 7, List 3, Entry 24 — Provision for mini¬ 
mum wages of employees of local authority ii not 
legislation under entry 13 but comes within scope of 
entry 27 — Provision is not unconstitutional. See 
Government of India Act (1935), Sch. 7, List 3, 
entry 27. (1963-64) 24 F J R 194. 

CONSTITUTION OF INDIA (APPLICA¬ 
TION TO JAMMU AND KASHMIR) 
ORDER (1954) 

_Para. 4 (d)-Notification under, dated 26-10-1955 

—Validity. See Jammu and Kashmir Ewenflal, Sup¬ 
plies (Temporary Powers) Ordinance (*003), S 3. AIR 

1956 J and K 26. 

- _p ara . 4 (1) (iii) — Jammu and Kashmir Preven¬ 

tive Detention Act (2011), S. 8 (l) — Art. 35 (c) is not 
ultra vires_S 8 (c), Jammu and Kashmir Preventive 

Detention Act is competentl v en 9 ac ' e . d - S d e ® ^’JgjS 11 ' 
tion of India, Art. 35 (c). AIR 1956 J and K 1 (bB). 

_Para. 16 (b) (iii) - Section 3(1)-Jammu and 

Kashmir Essential Supplies (Temporary) Powers) 
Ordinance (2003) - Not hit by Part XIII of the Con¬ 
stitution as being existing law. See Jammu andl Kash- 
mir Essential Supplies (Temporary Powers) Ordin¬ 
ance (2003), S. 3 (1). AIR 1950 J and K 26. 

CONSTITUTION OF INDIA (FOURTH 
AMENDMENT) ACT (1955) 

_S. 2-Abolition of cash grants without compenii- 

tion held void - Subsequent amendment in Art. Ji 
Effect of. See Constitution of India, Art. ii. Ain 

1957 Andh Pra 1034. . 

_S. 5-Effect of. See U. P. Land Acquisition (Re¬ 
habilitation of Refugees) Act (20 of 1948), S. 11. A 

1958 All 154. 

CONSTITUTION OF JAMMU AND 

KASHMIR 

-S. 103-Writ petition again S t all f8® d illegaJ demo¬ 
tion — Only one document showing petition 


CONSTITUTION OF JAMMU AND KASHMIR, S. 120 
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temporary promolee while others showing him ap¬ 
pointed to permanent post—Claim of State that there 
was dispute about facts and petition should be refect¬ 
ed — Theory oi disputed facts applies only to cases 
where there is contest about facts between par ties 
and not when documents produced by one party 
indicate certain state of affairs. Constitution of India, 
Art. 226 — Disputed questions of fact. 1965 Kash 
L J 179. 

—S. 126—Reversion of Civil Servant without show 
cause notice — Reversion order mentioning ground 
that servant was not qualified—Facts revealing that 
servant was qualified — Basis of order held incorrect 
and reversion illegal — Even temporary servant is 
eligible for oroteotion of S. 126. AIR 1958 SC 36 and 
AIR 1902 SC 1711, Rel on. Constitution of India, 
Art. 311. 1965 Kash L J 179. 

CONSTITUTION (SCHEDULED CASTES) 

ORDER (1950) 

—-—Para. 3—Effect of — Conversion of a member of 
scheduled castes to Christianity takes him out of cate¬ 
gory of Scheduled Castes. ILR (1963) Andh Pr» 500 
(DB). 

CONTEMPT OF COURTS ACT (32 of 1952) 

3 Any conduct which interferes with or 
prejudices parties litigants during litigation is con. 
tempt of Court—Threat or action amounting to threat 
held out to person who has approached civil Court 
tor redress, with a view to induce him to forgo the 
assistance of civil Court, the action amounts to a 
contempt of CourtHDas and Subba Rao JJ.) Pratap 

G U, rba « sb Singb ’ 1962 (2 > Cri L I 262= 

(1962) 2 S C A 343=1962 Mad W N 628 = (1963) 1 
J (S C) 55 = (1963) 1 Andh W R (S C) 55 = 
I962 Supp(2)SC R83S=AIR 1962 S C 1172 (1172) 

. 3—Disobedience to orders of Court — Who are 

liable Principle — Infunction order issued against 
rrwident of Panchayat— Vice-President defying it 

7;M«Flf s !? ent is liable - See Contempt of Courts 
Act (1952), S. 1. ILR (1964) Andh-Pra 571 (DB). 

CONTRACT ACT (9 of 1872) 

Z — Ss ' 1 J 4 Sc °P e and applicability — Displaced 
no r |?? s i ™ P, e ^ sati °, n , and Rehabilitation) Rules 
!} 9 S R - £0 (14) — Forfeiture ;of deposit under — 

£ as ? No - 30 - D of 1960 da ted 

170 2 ’ 1961 PUD ‘ Doubted ’ 1965 Pun L R (Supp) 

*Ss. 2 (d) and 43 — Consideration to one co* 
Promisor-Consideration paid to any of Joint pro- 
misors would be legally sufficient to support promise 
l°int promisors: AIR 1928 Bom 316, Rel on 

S8 * SS WSSST" *■ 

—-S. 5 — Applicability — Application for allotment 
under Sugar and Sugar Products Control Order by 
fctate Government - If creates contract between 
Government and producer-If contract of sale within 
section - Appropriation of contract. See Sales Tax- 

ST C M (p2t“ ACt {VI ° m4h S - 2 (g) - (l959) 10 

TT 9 * 8 7 Applicability—Application f or allotment 
under Sugar and Sugar Products Contiol Order by 
state Government —If creates contract between 
Covernment and producer-If contract of sale wYthS 
section-AppropriaUon of contract. See Sales Tax — 

f T C 74 (Pm)? Act M °< 1944), S.2(g). (1959) 10 
[Vol. 14.] (Suppl.) Fn D. 94. 


-S. 10—Deed - Construction-Powers of Attorney 

—Rules of construction—Principal and Agent. 

Powers of attorney must be strictly pursued and 
are construed as giving only such authority as they 
confer expressly or by necessary implication. The 
following are the most important rules of construc¬ 
tion: (I) The operative part of the deed is controlled 
by the recitals. (2) Where authority is given to do a 
particular act followed by general words, the general 
words are restricted to what is necessary ior the 
proper performance of the particular acts. (3) General 
words do not confer general powers, but are limited 
to the purpose for which the authority is given and 
are construed as enlarging the special powers only 
wheD necessary for that purpose. (4) The deed must 
be construed so as to include all medium powers 
necessary for its effective execution. 52 P L R 84 
and Dowstead’s Law of Agency Ref. 1952-22 Com 
Cas 146 = AIR 1952 Punj 99 (101,102)(Pt A) (Prs 8 , 

—S. 11 - Minor - Lease in favour of minor is not 
void -As it is completed contract, doctrine of mutu¬ 
ality is not applicable - Validity to be fudged on the 
that they were completed transfers. AIR 1948 
p C95: 75 1 A 115, Re).on. 1958 MPLJ 220, DistiDe 
AIR 1918 Pat 026, Diss. 1905 M P L j(Notes) 2 

“—16—Pardanashin Lady—Deed by - Validity— 
Essentials- Simple transaction-Reading over docu 
ment without explaining its import-Sufficieney. 

The rule that in the case of a document executed 

^V,rf aDashin . Iady it . is n0( sufficient to show 
that the document was read out to her and that it is 

further necessary to establish that she understood 

the nature of the act, applies only where such person 

transfers property to her disadvantage. It would be 

necessary to explain the import of the document 

when the transaction is of a complicated nature or 

the document is couched in language which it nni 

anTth' B W i heie the trans , ao . ,ion , is ot a simple character 
and the language used is also simple, reading over 

the document to her is ordinarily sufficient. To hold 

that simple transactions entered into by an illiterate 

and pardanashin woman in the ordinary course of 

management ol her estate ought to be looked at with 

suspicmn and to say that any one dealing with her 

will be doing so at his peril would well-nigh make* 

mpossile for such a woman to derive any income 

from her estate. ILR (1951) Nag 516 = 1951 n t 1 

f“ = AIB l 9 ®! Nag 379 (380, 381) (ft B) (&!(/ 

—-S. 16 — Pardanashin lady—Deed bv — 

- Essentials - Independent legal advice-Necwl & 
—(Evidence Act (1872), S. 111). ecessity 

In the case of transaction by a Dirdanitchin i.j 
though independent legal adviced not in Sf 
essential for the validity of the same, the diiposition 
made by her must be substantially understood bS 
her and must really be the mental act, as its exe cu 

“ tbe Physical act of the person who makes it 
AIR 1951 Pat 457 (45S) (Pt B) (Pr 6 ) (DB). * 

,~ S i l 8, l ?~ K lepresentating to B at time 0 f sign 
ing partneship agreement that business isMtfit 
family business— B signing agreement beliflvlnrr !° u 
representation. If business was in ft!!? g SUch 
business aad (hen B’s assent to agreement on'baTif 
such false representation must be held in °I 

B - 1 LR ,1964) 1 M*d 872= 1965) 2 
h J 65=78 Mad L W 535 (DB). 1 J 4 Mad 

• S. 19 — Registered document — Plea nf , 
factum - Executant of deed misled bv ^ 
misrepresentation - Burden of Zf - S ? r 
executants other than pardanashin w£men J r, .?* 6 
is on executant - Rule of protection ton^Ri" 10 . 0 
pardanashin women does not P apply. ( 1963 } 68 C ,°l 
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-S. 19 — A representatiDg to B at time of signing 

partnership agreement that business is Joint family 
business — B signing agreement believing such re¬ 
presentation. It business was in fact separate busi¬ 
ness then B’s assent to agreement on basis of 
such false representation must be held to be not bind¬ 
ing on B. See Contract Act (1872). S. 18. ILR (1964) 
1 Mad 872. 

-S. 23-T. P. Act (1882), Ss 0 (h) and 8 -Aliena¬ 
tion of service inam lands relating to Swasthivacha- 
kam service is opposed to public policy under S. 23 
and is, therefore, illegal under S. 0 (h) : Case law 
discussed—Held, default clause in maintenance set¬ 
tlement deed was invalid as it amounted to provision, 
in case of default, for alienation of service inam lands 
—But default clause being severable, same could be 
deleted and rest of the deed could be given effect to : 
AIR 1956 SC 446, Foil. (1962) 1 Andh L T 479. 


-S. 23—Profits by Manager by contravening Con¬ 
trol Order—Liability to Society agent — Extent of. 
See Co-operative Societies — Madras Co-operative 
Societies Act (0 of 1932), S. 51' 1957 Andh L T 607= 
(1957) 2 Andh W R 226. 

-S. 23—Agreement of sale of business — Trifling 

consideration — Second document stipulating for 
payment of further sum as maintenance till death 
and thereafter to his wife till her demise at a fixed 
sum per mensem was admissible—Sale of business at 
under value can be a consideration for second docu- 
ment — Evidence to prove further consideration than 
the one stated in sale deed is admissible — Vendee 
under obligation to pay maintenance to widow till 
her death. (1962) 66 Cal W N 8 . 


—S. 23—Notification No. 10, D/- 0th Behman 1352 
Fasli issued under R. 72 of Hyderabad Defence Regu- 
lation — Forward contract in ground-nuts—Void and 
unenforceable. (1962) 40 Mys L J 483 (DB). 

-S. 23—Refund of deposit in execution of option. 

See Food Grains (Futures and Options) (Prohibition) 
Order (1942), S. 3 (0). 1953 Raj L W 341. 


_.S. 23 (as applied to Jodhpur)-Notification, dated 

3rd August, 1943—Forward Contract—Contract was 
hit by Notification of 3-8-1943-Contract being for. 
bidden by law when it was made was illegal and suit 
for damages for breach thereof was not maintainable. 
See Defence of India Rules (1939). R. SO-C. 1953 
Raj L W 220. 

_S 25 (3) — Debts—Pious obligation of sons — 

Hand-note executed by one of sons as Karta in lieu 
of father’s antecedent debt — Sons’ liability for such 
debt is co-extensive with assets of joint family in 
their hands—Promissory note held was distinct pro¬ 
mise to pay as contemplaled by S. 25,CL (3), Contract 
Act. See Hindu Law. ILR 42 Pat 704 (DB). 

_Ss 39 and 75 —Repudiation of contract by one 

party - Other party has option either to accept re¬ 
pudiation and sue for damages for breach or to dis¬ 
regard or refuse to accept it and keep alive the con¬ 
tract with full force and effect. White and Carter 
V Me Gregor, L R 1902 A C 413, Ref. (1903) 2 Mad 
L J153=ILR (1904) 1 Mad 034. 

_s 43 -Consideration to one co-promisor—Consi¬ 
deration paid to any of joint promisors would be 
legally sufficient to support promise of al * Joint pro- 
misors See Contract Act, S. 2 (d). (1962) 2 Andh 

t T 61=ILR (1964) Andh Pra 1400=11962) 2 Andh 

♦V R 276. 

__g 44 -Debtor and Creditor—Decree against deb¬ 
tors— Liability, joint and several — Release ot some 
debtors does not absolve .others from payment ot 
decretal amount. 1965 Cur L J 485 (Punj). 

. s 56 — Compulsory winding at instance of 
Superintendent of Insurances- Effect on,-.contract of 
employment between Company and Secretary 


Secretary of Insurance Company—Services terminated 

due to Official Liquidator taking charge — Right to 
claim damages for wrongful termination of service- 
Doctrine ot frustration of contract—Applicability — 
Companies Act (7 of 1913), S. 162. See Insurance 
Act (1938), S. 53. AIR 1963 Mad 297 (DB). 

-S. 62—Deed—Material alteration—Test — Alter. 

ing date of document—Effect. 

Alteration of the date of a document such as a bond 
while it is in possession of the plaintiff would amount 
to a material alteration because if it does nothing 
more it at least affects the period of limitation avail¬ 
able to a party to sue on that amount. 

Where the plaintiff filed a suit on the basis of 
•Amount chiti* dated 22nd February, 1955 and it was 
found that the original date was 19th January, 1955 
which was altered to 29th February, 1955, 1959 Nag 
L J (Notes) 93. 

-S. 63—‘AknowledgmeDt’ — Operation as fresh 

contract. See Limitation Act (1908), S. 19. (1958) 
M P L J 347. 


-S. 65—Madras VillagePanchayts Act(10 of 1950), 

Ss. 107 and 124—Limitation under—Starting point— 
Contract to farm out collection of fees under S. 124 
—Plaintiff having knowledge of illegality of levy on 
14-0-1956—Defendant not contending that levy was 
ultra vires—Date of commencement of cause of action 
for claim under S. 65 of Contract Act is 14-61960 
and not date of finding by trial Court that levy was 
ultra viies. ILR (1955) 2 Mad 324. 

-S. 65—Applicability — Claim for compensation 

under S. 05 of Contract Act would be out ot scope of 
S. 107 of Panchavats Act. ILR (1947) Bom 800, 869 
P. C., Rel. on. (Obiter). See Panchayats — Madras 
Village Panchayats Act (10 of 1950), S. 107. ILR 
(1965) 2 Mad 325. 

-S. 05—Suit for cancellation of sale-deed in favour 

of money-lender by minor — Discretion to allow 
compension. See Specific Relief Act (I of 187/), S. 41. 
1960 Nag L J (Notes) 59. 

-S. 73 —Plaintiff pleading that it suffered loss on 

resale—What is intended is that loss on resale was 
criterion for measuring damages. See Civil P. C. 
(1908), O. 0, R. 1. ILR (1965) 2 All 343. 

_S 73-Refusal by defendant to take delivery as per 

terms of contract-Suit based on breach of contract 
-Damages on basis of breach of contract - No new 
cause of action is introduced by plaintiff. See Sale or 
Goods Act (1030), S. 54 (2). ILR (1905) 2 All 343. 

_s. 73 — Interest as damages—Person preventing 

another from having use of hi s m°ney-Liable to pay 
infarct as damages — See Interest Act (iooy)i o. 

1900 A 8 dh L T 524 = (1900) 2 Andh 

W R 115. , 

_S. 73 - Applicability - Omission to pay sum due 

under contract-Suit for recovery-See Municipalities 
-C.P. and Berar Municipalities^ Act (1922;), S. 48. 
(1957) M P L J (Notes) 191 = 1958 MPC 260 — 
1958 MP L ] 251—1958 Jab L J 270. 

_.$ s , 73 , 74 — Deposit and part payment—Distmc- 

1 ‘The difference between an earnest or deposit and 
an advance part payment of price is now well esta 
blished in law. "Earnest’’ is something given by 
the buyer to the seller to mark the conclusiveness of 

parTTayXrtowards e the r a 8 g«;d pricect-h** 
adjusted^ at the time of the final ^yment^lfUre 

buyer defaults to carry out the t leaving 

the earnest but may recover the part paymeni 


CONTRACT ACT 

untouched the seller’s right to recover damages. It 
is characteristic of a deposit (o entail forfeiture if the 
depositor commits breach of his obligation. (1903) 2 
Mad L J 153=1 LR (1964) 1 Mad 634. 

-S. 73 — Breach of contract — Limitation for suit 

—See Limitation Act (1908), Art. 65. 1959 Raj L \V 
40= ILR(1959) 9 Raj 17. 

—S. 74 — Income-tax Act (1922) (prior to amend¬ 
ment by Finance Act, 1955), S. 7 (1) and Expln. 2 — 
Payment whether profit arising from employment 
or compensation for loss of employment — Test to 
determine — Assessee employed for definite period — 
Provision in agreement of employment that if 
assessee’s services were teamiDated before expiry of 
period, assessee would be entitled to compensation 
— Compensation paid on termination of service held 
fell within Expln. 2 to S. 7 (l)-See Income-tar Act 
(1922), prior to amendment by Finance Act (1955), 

S. 7 (1). (1960) 68 Bom LR 15. 

—S. 74—Scope and applicability —displaced Per. 
sons (Compensation and Rehabilitation) Rules (1955), 

R. 90 (14) — Forfeiture of deposit under — Validity 
“ SfContract Act (1872), S. 1. 1965 Pun LR 
(Sup) 170. 

-“—-S. 135—Surety-Discharge of — Time granted to 
Judgment-debtor by Court with consent of decree- 
holder but not with consent of surety — Effect of — 
Contract Act—Applicability. 

A surety executed a surety bond on behalf of the 
defendant Judgment-debtor undertaking to pay the 
decree amount to a particular extent. The judg. 
meot-debtor filed an application under O. 20, R. 11 

i 51 * Civi1 Procedure Code, to order payment 
ot the decree amount in instalments. The decree- 
nolder agreed to give four months’ time to the fudg- 
ment-debtor for paying the balance of the decree 
amount without the consent of the surety : 

J h e surety was relieved of his liability under 
the surety bond. Though the provisions of the Con- 

thffrln 4 °°\- n ter “ s ’ * pp| y , t0 a case whether 
the Lourt gives time to the judgment-debtor the 

principles underlying the provisions of that Act 

apply to such a case. I L R (1944) Mad 708- (19441 1 

M L J 234; (1932) 64 M L J 386; I L R 50 Mad 6^ 

Rel. on. (1958) 1 Andh W R 380. * 

—S. 162—Extent of liability of Port Trust — See 
M!5 r ? S w°m TrUSt ft Act (2of 1905). S. 40 (1). 70 

Mad 84a 511 = (195?) 2 Mad L J 98=1 L R (1957) 


• “T S * 182 Principal and Agent — Possession of 

*“.«'-ttVnd sS i0 ° ° f Pr “ Cipal ° r 

? r ^ pr nc ? aI ’ the servant or agent must be 
obedient to, and amenable to the directions of the 

?a S L er ? rin ? pa ’ ^the master or principal* has 

o? hs? n n d o n t . he . appoi ^ ment of the servant or age!* 
° r > s n0 ^?°^ tro1 °X er him or has “O power to dis- 
miss or discharge him, the possession of suoh ser- 

Tl°l* g6n K c l a hardl y« in law, be regarded as the 
c£nwHh° D ° f ft® Principal or master. Charanfit Lai 

m r S , C4 y M63) (°p“ L, '(ft ?9, 84 MLW47 = ™ 

ass r 0 ijaatas £ 

satoas ia relalionshlp of 1 l « 

S«. 188 and 227 — Principal and agent_ 


(9 of 1872). S. 73 1491 

State not liable — Contract Act (1872). S. 227—Con¬ 
stitution of India, Art. 300. 

The State cannot be made liable for whatever pur¬ 
chases a civil servant makes for the use of the office 
in which he is working. Before a purchase made by 
J c }vil servant can bind the State it should be esta¬ 
blished that the purchase was authorised by the 
State or that the purchase is an act which belongs 
to a class of acts within the actual or apparent 
authority of the civil servant. 1962 Mys L \ 
(Supp) 527. J 

-S. 213— Settled account—Essentials—Suit based 

on such account—Limitation—See Accounts—Settled 
or stated. 1965 Raj L W 523. 

—-S 222 - Principal and agent-Suit for accounts 

ag6Dt 7L Se u-° ff r Claim of a «eat in respect of 
losses incurred by him in transactions put through 

by agenPs branch at some other place on behalf of 

principal — Agent has right to equitable set-off to the 

extent of - losses incurred by him (Obiter relying on) 

1965 Raj L W S46=ILR (1965) 15 Raj 1035 - AIR 

1966 Raj 229 (230) (Pt E) (Pr 16). ” * 1 R 

—S. 227--Prin cip a l and Agent - State and Publio 
Servant — State cannot be made liable for whatever 
purchases a civil servant makes for the use of the office 
in which he is working. See Contract Act (187?i 
S. 188. 1962 Mys L J (Supp) 527. ( 72,7 

CO-OPERATIVE SOCIETIES 
-BENGAL CO-OPERATIVE SOCIETIES APT 

(21 of 1940) 

,TT S ’ 8 / 2 >* Re jtriction imposed by amendment of 
rules not prejudicial to co-operative society itself — 
Before passing Rules authorities need not comply 

"wWlTubTl °145(cl?l)‘.' 19831 7 F “' LR “* = 
on ground of discrimination or denial of opporhS 

WfS rft*® iB8i7f ®= 

■ BIH ra sr 

~—s. 48—Jurisdiction of Registrar I L R hqaq \ i 

Cut 505=AIR 1951 Orissa 271 (272)*(P r 4) (DB) ^ 
-BOMBAY COOPERAnVE S OC IETIES 

TlR B r 9 fe r S C uT, l ^r« 9 d j d n0t °^ d 

*0*3 Power 


up 


of ^alio'clety^ Order" 

ta°uo“ Has 

wo\ h n 6 d 0 up^o d e r ,t)° 4 Vof^fa S ?plety to be 
Societies Act is a quasi judicial act an^H K ^°*°P 8ra rive 
notice should be* glverto tL soc^h?? 06 \ pro P 0r 

iBsattftwwfltaa® 

respect of tmatction enteredtat„ by membm £ 
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capacity as a member ooly : 54 Bom L R 517 (DB), 
Dissented from , 56 Bom L R 629, Doubted. 

Section 54(1)'a) of the Bombay Co-operative Socie 
ties Act, 1925, provides for a domestic Tribunal with 
jurisdiction to decide such of the disputes as fall 
within its scope. The first paragraph of sub-s. (1) 
embodies the requirements which necessitate refer¬ 
ence of a dispute to the Registrar or his nominee for 
his decision. These requirements are (1) there should 
be a dispute; ( 2 ) the dispute must touch the consti¬ 
tution or business of the society; and (3) it should 
arise between the members or past members of the 
society or between the society or its committee and 
any officer, agent, member or servant of the society 
past or present etc. The scope of the business of the 
society has to be determined by reference to its bye¬ 
laws and rules defioiDg the object of the society and 
the nature ol the transactions or dealings which it is 
required to carry on in furtherance of its object, ILR 
(1963) Mys S69=(1963) 2 Mys L J 294. 

-Ss. 54, 54-A—Arbitration Act (1940), S. 11(2) — 

Power of Court to remove arbitrator—Scope—Regis¬ 
trar and his nominee under Bombay Co-operative 
Societies Act — Position of — Court cannot remove 
them. See Arbitration Act (1940), S. 11(2). AIR 1964 
Punj 89. 


-BOMBAY CO OPERATIVE SOCIETIES 

RULES (1927) 

-R. 35—Arbitration Act (1940), S. 11(2) — Power 

of Court to remove arbitrator—Scope—Registrar and 
his nominee under Bombay Co-operative Societies 
Act — Position of — Court cannot remove them. See 
Arbitration Act (1940), S. 11(2). AIR 1964 Punj 89. 


-BOMBAY CO OPERATIVE TRIBUNAL 
REGULATIONS (1949) 

-Fegn. 24—Constitution of Tribunal — Disquali¬ 
fication from being a member of — Any pecuniary 
interest, however small in matter of dispute disquali¬ 
fies a person from being a member of tbe tribunal. 

jr„No man can be a judge in his own cause. This ap¬ 
plies to a cause in which he has an interest. Any 
pecuniary interest, therefore, however small, in the 
matter of dispute wholly disqualifies the person from 
actiDg as Judge, unless the disability is removed by a 
statute or waived by the party. (1962) 64 Bom L R 
700=1 L R (1962) Bom 660 (DB). 


—C P AND BERAR CO-OPERATIVE SOCIE¬ 
TIES AMENDMENT AND LIQUIDATORS’ 
ORDERS VALIDATION ACT (10 of 1945) 

_S 4 —Effect—See Co-operative Societies — C. P. 

,nd Berar Co-operative Societies Amendment and 
liquidator’ Orders Validation Act (10 of 1945,, S. 2. 
UR 1956 Nag 183. 

-CO-OPERATIVE SOCIETIES ACT 

(7 of 1925) 

_Ss 3 (h)(1) to (5) and 53 (as extended to Delhi)— 

Classification of society-Registrar classifying a socie y 
is‘ General” pending litigation—Society being really 
i‘General’ one. pendency of controversy does not 
iffect the classificatory order — Main and dominant 
ibiect of the society must determine the issue. I L R 
1964) 2 Punj 589 (DB). 

-GWALIOR STATE CaOPERATIVE 
SOCIETIES ACT (1997 Smt.) 

_c 77—‘ Touching the business of a society — 

Granting loan to member of society is act touching 
jusiness of society - Society selling property of the 

member in realisation of loan — Societ . y 

hing which has relation to business of society. AIK 

L955 N U C (Madh Bha) 3764. 


“—S. 79-Property belonging to A attached under 
S, 79 in execution of decree against A — Fact that B 
was an agriculturist and the property in dispute was 
occupied by him bona file for the purpose of agricul. 
ture is no ground for exemption from attachment. 
AIR 1955 N U C (Madh Bha' 3764. 

-Ss. 79 and 78 — Rules under S. 78, R. 50 (3) — 

Delegation to Registrar of power to appoint District 
Inspectors — Validity. See Co-operative Societies — 
Gwalior State Co operative Societies Act (Smt. 1997), 
S 78. I960 M P C 195 = 1960 Jab L J 234 = 1960 
MPLJ 621. 


-HIMACHAL PRADESH CO-OPERATIVE 
SOCIETIES ACT (13 of 1956) 

-S. 112 — Constitution of India, Art, 220 — Other 

remedy open — Election of petitioner as director of 
Bank held invalid by misinterpretation of bye-law 
resulting in the miscarriage of justice and the deci. 
sion of the arbitrator is upheld by the superior autho¬ 
rities, this is a fit case where High Court should 
exercise its powers conferred by Art. 226 ot the 
Constitution and not drive the petitioner to the ne¬ 
cessity of filing a regular civil suit — Remedy of suit 
under S. 112 of Himachal Pradesh Co-operative 
Societies Act held not equally efficacious. See Consti¬ 
tution of India, Art. 229. AIR 1959 Him Pra 1. 


-HYDERABAD CO-OPERATIVE CREDIT 
SOCIETIES ACT (2 of 1323F) 

-Ss. 42A, 48 — Dispute between a past officer and 

society — Arbitrator cannot take cognizance. See 
Co-operative Societies — Hyderabad Co-operative 
Societies Act (16 of 1952), S. 48. AIR 1956 Hyd 129 
(DB). 


-HYDERABAD CO-OPERATIVE SOCIETIES 

ACT (16 of 1952) 

-S. 48 — Constitution of India, Art. 226-Error of 

law'—Award under Hyderabad Co-operative Societies 
Act passed against dismissed servant ot society is no 
ground for Issue of writ. See Constitution of India, 
Art. 226. AIR 1955 Hyd 238 (DB). 


—Ss. 50, 57 (1) (as amended) - Scope of - Any 
icer or servant of the society’ in-Section 57 (I) — 
eaning of Registrar’s jurisdiction to refer matter in 
spute between ihe Society and past officer to arbi- 
ation. (1958) 2 An W R 362. 

—JAIPUR CO-OPERATIVE SOCIETIES ACT 
J (26 of 1943) 

—S. 54 — Suit for recovery of advances to the 
cre’tary of the society - Dispute between society 
d its servant concerning its business “ J^ ld ‘Ct«on 
civil Courts is barred impliedly—Civil P. C. 11908), 

9. 

The jurisdiction of the civil Courts to take cogm- 
nce of cases involving disputes as are referred to in 
54, is impliedly barred. The proviso under S. 54 
d the provisions of S. 51 do not lead to the in- 
rence that the jurisdiction of the civil Courts to try 
ch disputes is not barred. Section 54 is “ a °^ at ° ry * Q 
:ms and the dispute has to J>9 referred to the Regis- 
ir for decision. AIR 1938 CaJ 327; AIR 1924 Lah 
8; AIR 1935 Lah 947; AIR 193, Lah 208; AIR 19o4 
P 63 :1895 ( 1 ) Q B 246 C A, Rel.on; AIR 1940 
mg 145, Distinguished. 1962 Raj L W 41. 

-S. 54 - Jurisdiction - Suit regarding advances 

its Secretary by Co-operative Society filed n Civ 

mrt - No objection for staying of Igoceetog « 
vil Court raised by defendant - Submission ^ 
risdiction does not vest jurisdiction; it ba 

vil P. C. (1908), S. 9.1962 Raj L W 41. 
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-J.&K. CO-OPERATIVE SOCIETIES ACT 

(6 of 1993 Smt.) 

—• S. 104 (2)—Remedy by petition under S. 10-4 (2) 
available—Writ petition not maintainable. See Consti¬ 
tution of India, Art. 226. AIR 1965 J 6c K 39 (DB). 

-MADHYA BHAR VT CO OPER \TIVE SOCIETIES 

ACT (9 of 1935) 

-S. 68—\mount received by Chairman of Society 

for repayment to another body not vouched by pakka 
receipts of that body treated as advance to Chairman, 
who asked for time to repay the amount — Claim by 
society under S. 67—Absence of Chairman to appear 
before the Assistant Registrar resulting in ex parte 
award — Writ petition alleging failure of justice for 
non-framing of issues by Assistant Registrar — Held, 
in view of admission of liability, non-framing of 
issues did not cause failure of justice. 1964 M P L J 
(Notes) 219. 

-S. 77 — Suit against Government — Co-operative 

bank impleaded in order to effectively and finally 
determine plaintiff's claim — Bank held proper and 
not necessary party—Suit could not be dismissed for 
want of notice under S. 77 of M. B. Co-operative 
Societies Act to the Bank. 1965 Jab L J 734. 

-MADHYA PRADESH CO-OPERATIVE SOCIE¬ 
TIES ACT (1960) (17 of 1961) 

SECTION 69 


-S. 69 — Order under S. 69 (2) (b) — No notice as 

required by Ss. 69 (2) and 69 (3)—Winding up order 
is illegal. (1965) Jab L J 1066 = 1965 M P L J 964. 

-MADRAS CO-OPERATIVE SOCIETIES ACT 

(6 of 1932) 

“—S. 2 (a)—Bye laws of West Godavari Co-opera¬ 
tive Marketing Federation Ltd. — Transitory Bye- 
*® w No. 14 invalid and not inconsistent with 
Bye-law No. 28 — Registrar has got powers to nomi¬ 
nate Board of Directors under latter bye-law. I L R 
(1962) Andh Pia 618 (DB). 

S. 2 (a) — Bye-laws of West Godavari Co-opera¬ 
tive Marketing Federation Ltd., Bye-law No. 15 and 
Transitory Bye law No. 14—Registrar has no power 

to nominate President, Vice-President and Treasurer 

lor further periods—This should be done by election 
according to Bye-law No. 15. ILR (1962) Andh Pra 
618 (DB). 


Z 2 (a) — Bye-laws of West Godavari Cc-opera- 
hve Markating Federation Ltd., Bye-law No. 13 (a) 
and Transitory Bye-law No. 14 — Person not posses¬ 
sing qualification of Director as required by bye-law 
No. 13 (a)—Registrar cannot nominate such person as 
Director. ILR (1962) Andh Pra 618 (DB). 


* S. 12 — Deletion of part of bye-laws amounts to 
amendment to bye-laws of registered society — It 

b 3u V D ,d SB?! So?" been «gk*«cd. ILR 

(1962) Andh Pra 618 (DB). 


jS. W — Scope — Decree of Registrar in a dale 
under S. 51 — Sale held by Deputy Registrar In exe 
cuhon - If can be challenged in Civil Court - Sane 
tion obtained after filing of suit - Whether cure 
Initial defect. (1963) 1 An W R 323. 

-TS;! 7 - s g a P e t nPs° x g of Registrar in a dale 
S r« 51 ~ S u 0 by Deputy Registrar In execu 
SKr V °? n be challenged in Civil Court-Sanctioi 

SWi863 >Til warn Whether 0U,M inlti0 


—MAHARASHTRA CO-OPERATIVE SOCIETIES 

ACT, 1960 (24 of 1961) 

-Ss. 2 (13) and 75 — Maharashtra Co-operative 

Societies Rules (1901), R. 22 — Board of Directors of 
Society, election of — No provision in Act that elec¬ 
tion has to be at general meeting — Rule 22 has no 
application — Tribunal holding R. 22 applicable and 
setting aside election—Error of law apparent on face 
of record — Order of Tribunal held liable to be set 
aside — Constitution of India, Art 227. 67 Bom L R 
197 = 1965 Mah L J 343 = ILB (1965) Bum 379 = 
AIR 1963 Bom 191 (193, 194,195)(Prs 4. 5. 6) (DB). 

-S. 2 (16) — Dispute between member of Housing 

Society and person to whom he had given his flat for 
occupation without consent of society — Dispute is 
one touching ‘business of society’ within meaning of 
S. 91 (l) — It would not change its nature merely be¬ 
cause society is not made party to proceeding. 03 BLR 
985, Foil. See Co-operative Societies — Maharashtra 
Co-operative Societies Act, 1960 (24 of 1901), S. 91 
(1). 1965 Mah L J 523=ILR (1966) Bom 23=67 Bom 
L R 306 (DB). 


-Ss. 91,91(2) and 93(1)— Satisfaction of Regis¬ 
trar contemplated by S. 93 (1) about existence of 
dispute within meaning of S. 91 is not provisional 
satislaction arrived at after perusal of application for 
reference of dispute made to him but is one arrived 
at after hearing parties — Satisfaction so arrived at is 
equivalent to his decision under S. 91 (2) — Fact that 
above interpretation may lead to increase in work in 
office of Registrar and delay in disposal of proceed¬ 
ings before him is for Government to consider. ILR 
(1966) Bom 23=1965 Mah L J 523=67 Bom L R 306 
(DB). 


——S. 91—Maharashtra Co-operative Societies Rules 
(1901), R. 75 — Civil P. C. (1908) S. 9— Application 
for reference of dispute under R. 75—Question whe¬ 
ther dispute exists or not has to be decided by refer¬ 
ence to averments made in application : 60 B L R 
106 and 66 B L R 205 and 00 B L R 645, Foil. ILR 
(1966) Bom 23 = 1965 Mah L J 523 = 67 Bom L R 
306 (DB). 

-S. 91, Expln. 2 (i) — Dispute arising cut of loan 

advanced to member by society otherwise than in his 
capacity as member—It is still dispute within mean¬ 
ing of S. 91: 50 B L R 029, Foil. I L R (1966) Bom 
23=1905 Mah L J 523=67 Bom L R 306 (DB). 

-S. 91 (1) (b) — ‘Claiming through a member’ — 

Words mean deriving title or rights through a mem¬ 
ber by reason of his being a member or in his capa¬ 
city as a member — Contention that person can be 
said to claim through a member only when he claims 
membership rights U not acceptable : 54 B L R 517 
and 50 B L R 029, Rel. on. ILR (1966) Bom 23 = 
1965 Mah L J 523=67 Bom L R 306 (DB). 

93 (1)—Satisfaction of Registrar contemplated 
by S. 93 (1) about existence of dispute within mean¬ 
ing of S. 91 is not provisional satisfaction arrived at 
after perusal of application for reference of dispute 
made to.him but is ope arrived at after hearing parties 
—Satisfaction so arrived at is equivalent to his deci¬ 
sion under S. 91 (2)—Fact that above interpretation 
may lead to increase in work in office of Registrar and 
delay in disposal of proceedings before him is for 
^ v A rntnent t0 insider. 1965 Mah L J 523 =ILR 
(1966) Bom 23=67 Bom L R 306 (DB), 

—S. 98—Co-operative Societies — Maharashtra Co- 
operative Societies;Act. 1960 (24 of 1901)'Ss. 91, 
c and94 — Application to Registrar by Member 
a Sooiety — Application for possession 
ot fiat given by applicant to some other person 
and tor arrears of compensation — If Registrar is 
competent to entertain application for possession 
he will also have Jurisdiction.to decide olaims of past 
as well as future mesne profits until possession is 
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gi ™ : I s B L R 271. Foil. 1965 Mah L ] 523 = ILR 
(1966) Bom 23=67 Bom L R 306 (DB). 


-PUNJAB CO-OPERATIVE SOCIETIES RULES 

(la56) 


S. 166 — Failure of Registrar’s nominee to com¬ 
plete case within two months — Nominee does not 
become functus officio. See Bombay Co-operative 

l?o Cietie A n Act (VI1 o} 1925 )- s - 54. 1964 (1) Cri L J 
652 = AIR 1964 Bom 147. 


-MAHARASHTRA COOPERATIVE SOCIETIES 
RULES (1961) 


——R. 43 — Rules made by Registrar under—‘'Rules 
of Election to the Board of Directors of the Co. 
operative Sugar Mills” R. 8-R. 8 covering election 
disputes not in conflict with S. 50 which deals with 
business .carried - on by society — Interpretation of 
Statutes — Harmonious Construction. 1963 Cur L I 
321 (Punj). 


R. 22—Board of Directors of Society, election of 
No provision in Act that election has to be at 
general meeting — R. 22 has no application. See 
Maharashtra Co-operative Societies Act (XXIV of 
1961), S. 2 (13). AIR 1965 Bom 191. 

-R. 75—Co-operative Societies—Maharashtra Co¬ 
operative Societies Act 1960 (24 of 1961), S. 91- 
Maharashtra Co-operative Societies Rules (1901), 
R. 75 — Civil P. C. (1908), S. 9 — Application for 
reference of dispute under R. 75— Question whether 
dispute exists or not has to be decided by reference 
to averments made in application. 60 B L R 106 and 
60 B L R 205 and 00 B L R 645, Foil. See Co-opera¬ 
tive Societies — Maharashtra Co-operative ^Societies 
Act. 1900 (24 of 1901), S. 91. 1965 Mah L J 523=ILR 
(1960) Bom 23=67 Bom L R 306 (DB). 

-MYSORE CO OPER VTIVE SOCIETIES ACT (52 
of 1948) 

-S. 52 (5) (a), (b) and S. 62 (1) — Mysore 

Co-operative Societies Act (11 of 1959), Ss. 131 
aod 105 — Scope — Right of appeal becomes vested 
when the proceedings are first initiated—Right cinnot 
be taken away without an expiess provision therefor 
in the later statute—Right of appeal under the 1948 
Act which has become vested, held, was not taken 
away bv the 1959 Act. (1904) 2 Mys L J 433=(19fl5) 
1 Law Rep 444 (DB). 

-S. 129 — Mysore Co-operative Societies Rules 

(1960), R. 5(1) (k) and Bye law 59-A—‘Appointment’ 
in R. 5 (1) (k) does not mean ‘election’. (1964) 1 Mys 
L J 289=ILR (1964) Mys 330 (DB). 

-PUNJAB CO-OPERATIVE SOCIETIES ACT, 1954 
(14 of 1955) 

-S. 60—Punjab Co-operative Societies Rules (1950), 

Rr. 30. 43— Rules made by Registrar under — "Rules 
of Election to the Board of Directors of the Co-opera¬ 
tive Sugar Mills”, R. 8 — R. 8 covering election dis- 

g utes not in conflict with S. 50 which deals with 
usiness carried on by Society — Interpretation of 
Statutes — Harmonious construction. 1963 Cur L J 
321 (Punj). 

-PUNJAB CO-OPERATIVE SOCIETIES ACT (25 
of 1961) 

-S. 54—Amounts due from Directors of society on 

account of misconduct — Registrar cannot without 
notice unilateraly determine — Determination of 
amount without show cause notice— Amount cannot 
be recovered as land revenue. 1965 Cur L J 162 
(Punj). 

_S. 59—Amount due from Directors of society on 

account of misconduct — Registrar cannot without 
notice unilateraly determine — Determination of 
amount without show cause notice—Amount cannot 
be recovered as land revenue. 1965 Cur L J 102 
(Punj). 

-S. 63—Amount due from Directors of society on 

account of misconduct — Registrar cannot without 
notice unilateraly determine — Determination ot 
amount without snow cause notice—Amount cannot 
be recovered as land revenue. 1905 Cur L J 162 
(Punj). 


-TRAVANCORE CO-OPERATIVE SOCIETIES 

ACT (5 of 1112, M. E.) 

“—S. 10 — Society registered under — Bye-laws — 
Nature of—Authority of secretary—Undertaking to 
pay debt of member—If binding on society. 

The bye-laws are not merely rules of internal 
management but these govern and regulate dealings 
of the Society with-the outsiders. The Secretary is 
only an officer of the society and he can bind the 
Society only when he acts within the scope of his 
authority as provided by the bye-laws. An under¬ 
taking to discharge a debt of a member is not one of 
the objects of the Society and, even if it were, the 
Secretary could not under bye-law 27 execute a deed 
undertaking such a liability. Where a party obtains 
such an 'undertaking from the Secretary alone, he 
acts with gross negligence in the matter and the 
society cannot be made liable under such an under¬ 
taking by the secretary. 1957 Ker L T 1079. 

-Ss. 54, 56—Applicability and scope—Society’s 

funds; found short - Dispute between member and 
society. 

It is only in the four cases specified in S. 54 that 
that section applies and if there is a dispute between 
a member and the society relating to society’s funds 
found short, the 50th is the section that applies. The 
language of S. 56 is wide enough to take in dispute 
between the society and a member, however the dis¬ 
pute might have arisen. 1955 Ker L T 280=1 L R 
(1955) Trav-Co 187=AIR 1955 Trav-Co 260 (261) 
(Pt B) (Pr 5) (DB). 


—S. 56—‘Dispute touching the business of a regis- 
ered society’—Dispute between sureties—Nature of 
-(Travancore-Cochin Co-operative Societies Act (10 
f 1952), S. 02). 

If there is a dispute among the members of a co- 
perative society, which has some reference or rela- 
on to the business of that society, the requirements 
f paragraph 1 and clause (a) of S. 56 (1) would bo 
itisfied and the Registrar would be competent to 
ecide the dispute himself or to refer it to an arbitra- 
>r under S. 50(2). A dispute between two members 
f a co-operative society, who were sureties for a loan 
iken from the society by another member, as to 
ieir rights and liabilities inter se in regard to a claim 
)r contribution on account of the discharge of the 
ebt by one of them, being a dispute about rights and 
abilities which came into existence on account of the 
usiness of the society, is a dispute ‘touching the busi- 
ess of a society’ falling under S. 50 (l) (a) : (1953) 2 
I L J 340 : AIR 1954 Mad 103 (FB); A 1 R 1954 Bom 
01; S. A. No. 520 of 1955 (T C), Rel. on. 1957 Ker 
, J 286=1LR (1957) Ker 313=1957 Ker L T 302. 

—S. 50 (1), Explanation - Scope-(Travancore- 

ochin Co-operative Societies Act (10 of 1952). 
.60). f . 
The Explanation does not say that the dispute referred 
) in S. 50 (1) must beadispute in respect of an existing 
ebt or demand. All that it says is !that a claimi for a 
ebt or demand due toBthe society from a member or 
ther persons mentioned therein, whether it is adrmt- 
jd or not, will also be a dispute touching; thei busi¬ 
es of the society. 1957Ker L J 280=ILR (1957) Ker 
13=1957 Ker LT 362. 
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—Ss. 50, 57—Arbitration under S. 50—Bar of Civil 
suit—Remedies of aggrieved party. 

Where there is an arbitration and award under 
S. 50, the prohibition in cl. (2) of S. 57 comes into 
play and a suit in the Civil Court is barred. The only 
remedies available to a party aggrieved by the award 
is that he is entitled to seek a revision thereof before 
the Registrar under S. 50 aad is entitled to a further 
-revision to the Government under the proviso to 
S. 57 (1). 1955 Ker LX 280=ILR (1955) Trav-Co 
187 = AI R 1955 Trav-Co 260 (261) (Pt A) (Pr 5) 
(DB). 

-S. 56-Applicability and scope — Society’s funds 

found short—Dispute between member and society— 
S. 50 applies. See Co-operative Societies—Travancore 
Co-operative Societies Act (5 of 1112 M. E.), S. 54. 
AIR 1955 Trav-Co 200 (DB). 

—S. 56—Proceedings under—Rules of evidence 
and procedure. 

The rules of evidence and procedure applicable to 
civil Courts are not finding upon an arbitrator. If he 
is-satisfied he can pass an award according to his 
conscience though that decision may not stand the test 
applicable to strict Judicial proceedings. 1955 Ker 
L T 280=ILR (1955) Tiav-Co 187= AIR 1955 Trav- 
Co 200 (261) (Pt C) (Pr 5) (DB). 

-S. 57—Arbitration under S. 50—Bar of Civil suit 

—Remedies of aggrieved party indicated. See Co¬ 
operative Societies—Travancore Co-operative Socities 
Act (5 of 1112 M.E.), S. 50. AIR 1955 Trav-Co 260 
(DB). 


-TRAVANCORE.COCHIN CO-OPERATIVE 
SOCIEriES ACT (10 of 1952) 

——S, 10—Registration of Co-operative Societies— 
Discretionary power vested in Registrar—Delegation 
to Deputy Registrar on strength of Government 
Memorandum—Amounts to interference^ by Govern¬ 
ment with exercise of Judgment by Registrar. 

By S. 10 of the Act, the Registrar is called upon to 
exercise a statutory function in deciding whether a 
society should be registered or not. Government can 
exercise only an appellate jurisdiction in a case of 
refusal to register. The Registrar is not to act under 
the dictation of some person to whom authority is not 
given by law. 

Thus, where the Registrar has, instead of exercising 
his discretion, directed the Deputy Registrar of Co¬ 
operative Societies on the strength of Government 
Memorandum, to take steps to register a co-operative 
society for the collection of white limeshell. 

Held, that this amounted to an interference by 
Government with the exercise of his judgment by the 
Registrar. (I960) 2 Ker L R 570=1960 Ker LT 1100. 

-Ss. 01 and 86—Government cannot review its 

own order passed in revision. See Travancore- 
Cochin Interpretation and General Clauses Act (7 of 
1125), S.13'1). 1961 Ker LT 728 = 1901 Ker LJ 642 
=ILR (1961) 2 Ker326. 

-S. S6—Government cannot review its own order 

passed in revision. See Travancore-Cochin Interpre* 
tation and General Clauses Act (7 of 1125), S. 13 (1). 

i 90 l L J 723 = 1961 Ker LJ 642=ILR (1961) 2 
Ker 326. 


-S. 59 (a)—Limitation Act (1908), Arts. 180 and 

181—Travancore Limitation Act, Arts. 104 and 105- 
Property purchased at sale in execution—Certificate 
issued by Registrar, Co-operative Societies—Applica¬ 
tion for delivery of possession — Limitation—The 
application will be governed by Art. 104 if the deci¬ 
sion of the Registrar when it is filed in a Civil Court 
becomes in effect a decree of the Civil Court and, in 
any case, Art. 105 would clearly apply. See Limita¬ 
tion Act (1908), Art. 180. AIR:1952 Trav-Co 37 (DB). 

——S. 65—Order passed by Government in exercise 
of revisional powers—Validity of order. 

The order was passed by the Government in the 
exercise of revisional jurisdiction vested in it by S. 65 
and was not, therefore, invalid or ultra vires. I L R 

(1951) Tra-Co609=AIR 1952Tray. Co 264 (267) (PtB) 

(Pr 0). 

“*”S, 74—Rules under R. 38—Reference to single 
arbitrator—Concurrrence of party not necessary— 
(Travancore Arbitration Act (11 of 1115), Pre) — 
(Interpretation of Statutes—Later Acts) — (Civil P. C 
(1908), Pre.). 

When a statute provides for the forum for adjuica- 
tion of certain matters and provisions are made 
regarding the details thereof, a subsequent statute 
cannot in the absence of inconsistency or express 
terms in that behalf operate to abrogate any of the 
provisions of the earlier one. 

The Travancore Co-operative Societies Act con¬ 
tained a complete machinery for the adjudication of 
'disputes and thereto nothing in the later Act 11 of 1115 
abrogating any of those provisions. The contention 
that the rules have only subordinate Importance can- 
not be accepted in view of the provisions contained 
tn S. 74 (4). In express terms of the Statute, no con¬ 
currence of any party is necessary when reference is 
to t single arbitrator which can be made by the 
Registrar alone. 1985 Ker L T 280=ILR (1955) 

1955 Trav Co 280 } M1 '*"> 


-U. P. CO-OPERATIVE SOCIETIES 
ACT (2 of 1962) 

——S. 43 (2) (l)-'-Validity— Not opposed to Art.14 
of the Constitution — Constitution of India, Art, 14* 

Section 43 (2) (1) which empowers the Rule making 
authority to frame Rules enabling Registrar in his 
discretion to either decide the case himself or forward 
it for arbitration is not opposed to Art. 14 of the 
Constitution. The powers under it must be exercised 
for the purpose of the Act, and there is sufficient indi¬ 
cation in the object and purpose of the Act to define 
the scope within which those powers must be exer¬ 
cised. AIR 1901S C 1002, Ref. 1905 All WR(HC)258. 

—U. P. CO-OPERATIVE SOCIETIES RULES (1936) 

-R. 14 - Arbitration Act (1940), Ss. 30 and 33 — 

Applicant employed by Co-operative Society as pay¬ 
ment contractor—Dispute referred to statutory arbi¬ 
tration — Binding nature — Application to declare 
award unenforceable, is maintainable — (Co-opera¬ 
tive Societies Act (1912), S.2 (d))-(Words and 
Phrases—‘Officer’). See Arbitration Act (1940), S. 30. 
AIR 1960 AU 500 (DB). 

——-R. 115—Validity—Does not contravene Art. 14— 
—Constitution of India, Art. 14. 

Rule 115 does not contravene Art. 14 of the Cons¬ 
titution. The principle upon which a complaint 
that Art. 14 is violated must be examined, is that the 
statute or rule must operate unequally against per¬ 
sons similarly situated. In respect of procedural 
provisions of the U. P. Co-operative Societies Rules, 
whether a dispute to decided by the Registrar or is 
the subject ol arbitration proceedings, there to no 
difference whatever. If an award to given by the 
arbitrator, the appeal ultimately lies to the Registrar 
so that in the final analysis the decision even upon a 
matter referred to arbitration to rendered by the 
Registrar. 1965 All W R (H C) 258., 

£ ct < 194 °)' Ss. 30 and 33 - 
AppW ampkvad by Co-operative Society as pay- 
meat oontraotor-Dlspute tefened to atatutoiy aibt- 
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tration—Binding nature — Application to declare 
award unenforceable, is maintainable —(Co-operative 
Societies Act (191?), S. 2 (d))—(Words and Phrases— 
‘Officer’)- See Arbitration Act (19-10), S. 30. AIR I960 
All 500 (DB). 

—7^; 115 ~ Dispute between society and its officer 
—Validity of reference to arbitrator where past 
officer is concerned. 

Rule 115 (iii) permits a reference to an arbitrator in 
respect of any dispute touching the business of a 
registered society between the society and its officers. 
It does not contemplate a reference to an arbitrator 
of any dispute touching the business of the society 
between the society and a past officer. If therefore, 
a reference is made when such person has ceased to 
be an officer of the society, it is not a dispute touch¬ 
ing the business of the society between the society 
and its officer and therefore it cannot be referred to 
an arbitrator. 1956 All L J 950=1956 All W R (HC) 

700, 

-R. 134—Arbitration Act (1940), Ss. 30 and 33- 

Applicant employed by Co-operative Society as pay¬ 
ment contractor — Dispute referred to statutory aibi- 
tration— Binding nature — Application to declare 
a ward unenforceable, is maintainable—(Co-operative 
Societies Act (1912), S. 2 (d))—(Words and Phrases— 
‘Officer’) — See Arbitration Act (1940), S. 30. A I R 
1960 All 500 (DB). 

-R. 138-Advocates Act (1961), S. 30 — Appea¬ 
rance of legal practitioner in arbitration proceed¬ 
ings—Prohibition under R. 138 — Rule when ceases 
to operate by virtue of S. 30 of Advocate’s Act. 

Rule 138 cannot be held to have ceased to operate 
by virtue of S. 30 of Advocates Act, unless it is shown 
that a notification, appointing a date from which the 
provisions of S. 30 of the Advocates Act shall come 
into force, has been issued by the Central Govern¬ 
ment. 1965 All W R (H C) 258. 

-B. 138— Validity — Is not ultra vires on ground 

that it discriminates between parties to arbitration in 
regard to prohibition to be represented by legal prac¬ 
titioner—Constitution of India, Art. 14. 1965 All 
WR(HC) 258. 

-R. 138—Validity — Appearance of legal practi¬ 
tioner in arbitration proceedings — Prohibition of — 
Contravention of Art. 19 (1) (g)-Contention as to- 
Who can raise—Constitution of India, Art. I9(l)(g). 

The contention that R. 138 which prohibits the ap¬ 
pearance of a legal practitioner in arbitration pro¬ 
ceedings, contravenes Art. 19 (1) (g) of the Constitu¬ 
tion, is open only to an Advocate who complains that 
his fundamental right to practise, assuming that there 
is an untramelled right in that behalf, has been con¬ 
travened. The party to the arbitration proceedings 
who is not himself ao Advocate but complains that 
he is entitled to be represented by an Advocate can¬ 
not contend that R. 138 which prevented him from 
doing so contravenes Art. 19 (1) (g). 1965 All W R 
(HC) 258. 

COURT. FEES ACT (7 of 1870) 

_S. 7 — Amount of court-fee depends on plaint 
allegations and reliefs claimed and for this purpose 
Court should look beyond mere form and verbiage of 
plaint and arrive at what is real substance: 21 C W N 
375 and 39 C W N 131 and 48 CWN 598, Rel. on. 
ILR (1962) 1 Cal 75 (DB). 

-S. 7 (iv) (c) — Suit for getting a right of Muta- 

walliship of wakf estate and to gain control of 
management of estate — Held suit was not in effect 
one for declaration of title and recovery of posses- 
sion and henca could not bo valued ad valorem 
under S. 7 (iv) (c). ILR (1962) 1 Cal 75 (DB). 


-S. 7 (iv) (c) — By consequential relief is meant 

when relief follows directly from declaration given— 
Suit for declaration of plaintifi’s right to mutawali. 
ship and for removal of defendant from that office— 
Held, relief claimed in second prayer was indepen¬ 
dent of declaratory relief and could either be granted 
or refused aparl from relief claimed in first prayer. 
ILR 11962) 1 Cal 75 (DB). 

-S. 7 Cl. (iv) and (v)-Suit by plaintiffs for posses¬ 
sion in respect of property alienated by their father 
— Held valuation would be governed by provisions of 
Cl. (v) and not by Cl. (iv) : AIR 1945 Pat 421, Ref. 
(1965) ILR 44 Pat 1009. 

-S. 7 (v) Clauses (a) (b), (c) and (d) — Estate in 

which suit properties were included vesting in Gov¬ 
ernment under Bihar Land Reforms Act, 1950 after 
suit was instituted — Held after vesting, element of 
paying revenue to Government could not be fixed 
upon the ‘estates’ though they continued to be known 
as estates and, therefore, none of the els. of S. 7 (v) 
were attracted but that did not mean that suiter 
was completely free from paying any court-fee on 
his pleadings. A court-fee would be payable accord¬ 
ing to value of subject matter — How subject-matter 
would be valued was for Court to decide. Bihar 
Land Reforms Act (30 of 1950), Ss. 2, 3, 4. (1965) 
ILR 44 Pat 1009. 


-Sch. I Ait 1 and Sch. II Art. 11 — Order of res¬ 
titution under S. 144 Civil P. C.—Appeal against — 
Order is not one in execution within meaning of 
S. 47, Civil P. C. 

Notification No. 4050 of 10-9-1899 will not apply 
—Court-fee payable will be ad valorem under Sch. I 
Art. 1 and not fixed fee under Sch. II Art. 11 — 
Civil P. C. (1908), Ss. 2 (2), 47 and 144. (1963) 1 Mys 
L J 531=ILR (1962) Mys 991 (DB). 


—Sch. II, Art. 17 — Cases falling within Art. 17 — 
ixed court-fees are payable and such cases are ex- 
ressly excluded from purview of S. 8, Suits Valua- 
ion Act (1887). 

In cases falling within Sch. II, Art. 17 of the 
lourt-Fees Act fixed court-fees are payable and such 
ases are expressly excluded from the Purview ot 
. 8 of the Suits Valuation Act. ILR (1902) 1 Cal 
5 (DB). 

—Sch. II, Art. 17, Cl. VI - Suit for declaratory de- 
ree paying reliefs for removal of defendant trom 
jutawaliship and for framing of scheme for proper 
lanagement of wakf estate-Held both> reliefs should 
e governed by Cl. VI. ILR (1962) I Cal 75 (DB). 

—Sch. II, Art. 17 (I)- Suit decreed before Madras 
,ct of 1955-Suit under O. 21, R. 53 filed and de- 

ided after Act of 1955-Suit under R03-Couit-fee is 
ayable under S. 41 (2) and not under Act of 1870. 
ee Madras Court-fees and Suits Valuation Act (14 ot 
Q R7 (91 *78 Mad L W 497. 


-Sch. II, Art. 17 (vi) — Suit under S. 77, Registra¬ 
tion Act-Plaintiff can put his own valuation tor 
purposes of jurisdiction — (Registration Act 

S. 77). AIR 1955 NUC (Orissa) 709. 


CRIMINAL PROCEDURE CODE 
(5 of 1898) 

-S. 1 — Criminal and Civil proceedings -Distinc- 
a between - Essential characteristic ot offence is 
t its consequences are penal in nature, l y « 
162) 2 Punj 114=04 Pun L R 892=1902 Cur L J 


-S. 4 (1) (p)—Statement made to officer appointed 

ler S. 38 (I)-Nature of-AdmissibiUty in trial for 

>nce under S. 30 (1) (b). s o e fl 0 Sfe T ?* Q To?S m S TC 
as Tax Act (3 of 1953), S. 30 (I) (b). (1958) 9 STC 

. (Bom). 
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•-S. 5 (2) — Member of Territorial Army convicted 

by court-martial of offence under S. 39(d), Army 
Act (1950) — Member must be deemed to have been 
convicted on criminal charge by competent tribunal 
and falls within mischief of proviso (a*. (1963) 6 
FLR 134 (Cal). 

-S. 14 — “In the service of” — Honorary Magis¬ 
trate. See Panchayats — Bih3r Panchayat Ra| Act 
(1948), S. 79 (b). (1956) B L J R 691 = ILK 55 tat 
1004. 

-S. 32—Criminal prcsecution — Delay — Effect- 

Delay in prosecuting person is not desirable, but 
accused caDnot escape pucishment merely because 
prosecution was launched after considerable delay. 
AIR 1955 All 531 (533, 534) (Pt C) (Pr 5). 


-Ss. 32 and 367 (5)—General principles as to sen¬ 
tence — Discretion of Court — Murder cases — Dis¬ 
cretion not affected in any way by amendment of 
S. 367 (5) in 1956. (1961) 2 Guj L R 451 (DB). 

-—S S7 — Scope — Section 87 of the Code autho¬ 
rises a Court to issue a proclamation agalost a person 
against whom a warrant has been issued, if it has 
reason to believe that, that person has absconded or 
is concealing himself so that such warrant cannot be 
executed. 1957 All L J 857 = 1958 Cii LI 324 = 
AIR 1958 All 214 (222) (Pr 32) (DB). 


S. 88 — Proclamation — Attachment and sale, 
when to be ordered under S. 88 of the Code, the 
Court issuing a proclamation under S. 87 may at 
any time order the attachment of any property, 
movable or immovable, or both, belonging to the 
proclaimed person, the attached property is liable to 
be sold as provided bv S. 88. 1957 All L J 857= 
1958 Cri L J 324 = AIR 1958 All 214 (222) (Pr 32) 
(DB.) 

;—89 — taw looks upon absconder with dis¬ 


section 89 makes it clear that the law looks upon 
the absconder with very great disfavour, for S. 89 
which provides for the restoration of attached pro¬ 
perty in certain cases, makes it perfectly clear that 
restoration in favour of an alleged absconder is only 
possible if he satisfies the Court that he did not 
abscond or conceal himself for the purpose of avoid¬ 
ing execution of the warrant and that no notice of 
the proclamation as to enable him to attend within 
the time specified therein. 1957 All L J 857 = 1958 
Cri L J 324=AJR 1958 All 214 (222) (Pr 32) (DB). 

p S. 90 — Order directing delivery of possession — 
Power to Issue search warrant. See Madras Hindu 
e *J S aud Charitable Endowments Act (1951), 

S. 87(c). (1950) 2 Mad LJ 453. 

* ’ Ss ’ 107 and 151 — Scope — S. 107 does not 
contemplate a cognizable offence tor which police 
can arrest without warrant under S. 151. Criminal 
Miscellaneous No. 574 of 1964, dated 28-9-1904 (DB), 
Foil. (1964) BLJR 847 (DB). 

~"Sn. 117 (3) and 112 — Interim security — Magis¬ 
trate must record in writing his reasons for satisfac¬ 
tion—Procedure indicated by S. 112 must be adopted 

JJPJ® Posing an order under S. 107. 1964 BLJR 
^47 (DB), 


c io S 4 i? 9 Ar. 0rder , P as5e d by Magistrate under 
a. 137 (2) — Failure of Magistrate to hold enquiry 
Under S. 1S9-A (1) — Complainant cannot take ad¬ 
vantage of such omission for setting aside order. See 
Criminal P. C. (1898), S. 137 (2). ILR (1963) 2 Punj 


I % Preliminary order defective — Notice 
issued indicating satisfaction of Magistrate about 
likelihood of breach of peace—Final order held was 
Proper. 


Where in a petition under S. 145 the Magistrate 


passed an order admitting the case and calling for 
other party and after the appearance of the parties 
and statements made by them passed an order under 
S. 145 (6). (1965) 2 Andli W R 122=1965 Mad L J 
(Cri) 550. 

——Ss. 145, 435 ; 439—Order passed under S. 145- 
No distinction as judicial order aod administrative 
order—Direction by Magistrate to receiver appointed 
under S. 145 (1) to hand over possession to party in 
whose favour final order under S. 145(6> is passed 
—Such direction is revisable : (1959) 1 An W R 61 
and AIR 1948 Mad 234, Diss. from. 

Section 145 does not make any distinction between 
a judicial order and an administrative order. So long 
as the order oassed by the Magistrate is one under 
the Criminal P. C. the power of revision under 
Ss. 435 and 439 extends to such orders. (1964) 2 
M) s L J 39. 

~—8 145 (4) — Attachment of property and posses¬ 
sion of Receiver — Attachment will eDure for benefit 
of person ultimately declared to be in possession and 
not for one ultimately declared to be true owner of 
property for computing limitation under Ait. 142, 
Limitation Act (1908): AIR 1920 Cal 782 and AIR 
1964 S C 907, Foil. (1965) 31 Cut L T 1153. 

-Ss. 145 and 146 — Preliminary order passed and 

date fixed for filing written statements, documents 
and affidavits — Parties appearing on date fixed and 
applying for time for filing documents — On date 
adjourned parties again applying for time —Dropping 
of proceedings by Magistrate — Held, the order was 
bad as, on the materials on record of the case, it 
could not be said that the dispute in respect of which- 
the preliminary order was passed had ceased lo exist 
—Further, the question of making reference under 
S. 146 also did not arise. AIR 1965 Pat 469. Dist.,- 
Case law discussed. (1965) 31 Cut L T 955. 

' “S®. 145 (1) and (3) and 537 — Effect of non- 
compliance with the provisions of the section — Fai¬ 
lure to make a preliminary order and to publish the- 
same — Failure is a mere irregularity curable by 
S. 537 and does not affect furisdiction of Magis¬ 
trate. 


The essential condition for the exercise of jurisdic¬ 
tion bv a Magistrate under S. 145 is that information 
should be laid before him that a dispute likely to 
cause breach of the peace exists concerning aoy land 
or water or boundaries thereof within the local limits 
of his jurisdiction and he should be satisfied on the 
basis of that information that he should proceed in 
the matter. Once he is so satisfied on the basis of 
the information received by him, he is seized of 
jurisdiction and the further question as to whether he 
passes a final order under sub-s. (1) of S. 145 or gets 
the same published as required by sub-s. (3) thereof, 
are matters relating to the mode of procedure. (1963) 
65 Pun L R 842=ILR (1964) I Punf 1. 

—S. 140-Preliminary order passed and date fixed for 
Ming written statements, documents and affidavits — 
Parties appearing on date fixed and applying for time 
tor filing documents—On date adjourned parties again 
applying for time — Dropping of prosecution by 
Magistrate—Held the order was bad asi on the mate¬ 
rials on record of the case, it could not be said that 
the dispute in respect of which the preliminary order 
was passed had ceased to exist-Further, the question 

(I96«31* C ;f"xS?5.“ nder * 140alS0 did “» atiS '- 

Ss. 154 and 307 — Non-mention of names of wit¬ 
nesses in F. I .R.—Credibility of witness—The F. 1. R. 
substantive evidence and is not evidence of 

i “k of ,ac,s i whlch menllons - It can be 
used only by wav of corroboration or contradic- 

n 9 l “y further. This will show that the 
omission of the name of a witness in the F. I. R, does- 
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not necessarily discredit him. AIR 1955 NUC (Hyd) 
2966 (DB). 

-S. 154—First information report given by person 

subsequently charged with oSence — Even portion 
not self-incriminatory cannot be treated as substan¬ 
tive evidence. 1963 Mad W N 638. 

-S. 154 — First information report in cognizable 

case made during course of investigation — Inadmis¬ 
sible in evidence—But further investigation made on 
basis of such report, not illegal. See Criminal P. C. 
(1898), S. 162. (1963) 29 Cut L T 217. 

-Ss 156 (2) and 537-Penal Code (i860), S. 370— 

Oifence under S. 370 committed in Railway area — 
Contention that Sub-Inspector of Police was not 
competent to investigate case, as offence was com¬ 
mitted within jurisdiction of Railway police — Held, 
offence being cognizable, S. 156 (2) would stand in 
way of contention — Proceedings of Court not viti¬ 
ated. A I R 1950 SC 196, Foil. I L R (1965) Andh Pra 
650. 

- S. 156 — First information report in cognizable 

case made during course of investigation — Inadmis¬ 
sible in evidence — But further investigation made on 
basis of such report, not illegal. See Criminal P. C. 
(1898), S. 162. (1963) 29 Cut L T 217. 

—S. 157—Criminal trial—Evidence — Appreciation 
of — In fire-arm cases the police should reach the 
scene post-haste, so that there would be no time for 
removal of tell-tale marks from the scene. ILR (1959) 
Andh Pra 797. 

-S. 162 — Statements under, can be used under 

S. 145, Evidence Act (1872), in civil proceedings. See 
Evidence Act (1872), S. 145. AIR 1964 Andh Pra 198. 

-S. 162 — Evidence Act (1872), S. 145 — Variation 

between statement of witness during investigation 
and that during cross-examination — His evidence is 
unacceptable as regards variation. (1965) 4 Law Rep 
143 (Mys) (DB). 


-S. 162—Scope—District Magistrate — If a Police 
Officer. 

Merely because the District Magistrate is vested 
with some powers of control over the police in his 
capacity as a District Magistrate, it cannot be said 
eitherthatheisapoliceofficeror is in the same position 
as a police officer. 38 Mys L J 265 = 1962 Mad L J 
(Cri) 222 = I960 Cri L J 934 = A I R 1960 Mys 111 
(125) (Pt G) (Pr 8) (DB). 

-S. 162 — Conviction under S. 279, Penal Code — 

Reliance on sketch map inadmissible under S. 102, 
Criminal P. C.—Conviction should be set aside. ILR 
(1965) Cut 383=31 Cut L T 305. 

_Ss. 162, 154, 156 — First information report in 

cognizable case made during course of investigation 
—Inadmissible in evidence-But further investigation 
made on basis of such report, not illegal. A I R 194o 
P. C. 18, Rel. on. (1963) 29 Cut L T 217. 

_S 164 — Evidence Act (1872), Ss. 24 and 8—Re¬ 
fracted confession - Corroboration - Sufficiency. See 

Evidence Act (1872), S. 24. ILR (1964) Andh Pra 780 

(DB). j , „ 

_Ss 164, 167 — Accused kept in custody of police 

from time of his arrest without being remanded to 
judicial custody or without obtaining order of Magis¬ 
trate under S. 107 nor put up immediately before 
Magistrate for recording confession under S. 104 
Held whatever confession given by J 
jected as not being voluntary. (1962) 2 Andh LI 115. 

_S 167 — Accused kept in custody of police from 

time of his arrest without being remanded to judicial 

custody or without obtaining order of Magistrate 
under S. 107 nor put up immediately before Magis- 
• trate for recording confession under S. 104. bee ^ri- 
minal P. C. (1898), S. 104. (1962) 2 Andh L T 115. 


-Ss. 173 (4), 207A (3), 251A (l), 244 (3), 257 (1), 

540—Provision if includes copy of copy. 

Section 173 (4), Criminal P. C., speaks of "All 
other documents or relevant extracts thereof on which 
the prosecution proposes to rely” and a document so 
relied on by prosecution may very well be a copy. If 
prosecution proposes to rely on such a copy, the words 
in S. 173, Criminal P. C., clearly includes copy of 
such a copy. ILR (1962) 1 Cal 392. 


—Ss. 173, 251A and 540 — Documents produced in 
Court on summons taken out by accused—Documents 
and not those referred to in S. 173 of which copies 
have to be served to accused under S. 25IA, 1969 
Mad L J (Cri) 217=1964 Mad W N 350. 

-Ss. 190, 172 and 173 — Power of Magistrate to 

order police to charge-sheet any Derson — Magistrate 
can so order after accepting the fiaal report of police 

— Magistrate can also refer to police diary in can- 
junction with other materials, to summon accused. 
(1964) ILR 43 Pat 187 (DB). 

- S. 190 — Scope and object — Complaint against 

A — On his statement B proceeded against — Prose¬ 
cution of B — If without jurisdiction — Section 190 
(I) (c), Criminal P. C, held could not be availed of. 
See Punjab Pure Food Act (8 of 1929) (as amended by 
Act 1949), S. 19. (1957) 59 Punj L R 86=ILR (1957) 
Punj 720. 

-S. 195 — Applicability — Complaint that the 

accused in conspiracy with others'committed offence 
of fabricating false evidence and sought to use it in 
Court of law — Section 193, Penal Code is attracted 

— Charge under Ss. 109 and 218, Penal Code not 
sustainable — Bar under S. 195 applies to the facts 
and the offence is not cognizable without a written 
complaint from the concerned Court: AIR 1902 All 
150, Overruled. 1964 All W R (HC) 232 = 1964 All 
Cri R159 = 1964 All L J 467 (DB). 


-S. 195 (l) (c) — Process server authorised to re¬ 
cover only process fee — Recovery of excess amounts 
under false representation — Official counterfoil of 
receipt book mentioning amounts of only process-fee 

— Process server is guilty of offences under Ss. 420 
and 468, Penal Code - Formal complaint by Court 
not necessary. See Penal Code (1860), S. 420, (1964) 
6 Orissa J D 264. 

9 _S. 197A—Sanction for prosecution—Section 195 

( 1 ) ( c )—Applicability — Persons accused of offence in 
respect of document tendered in Court — Accused 
not party to proceeding wherein document produced 

— Offence alleged to have been committed jointly 
with person, party to proceedings — Complaint of 
Court necessary — If oifence is the same as alleged to 
have been committed by party to Proceedings. See 
Criminal P. C. (1898), S. 195 (1) (c). (I960 62 Bom 
L R 527 = I960 Nag L J 570 = ILR (19C0) Bom 888 

(FB). 4 

_S. 200 — Complaint against two out of three 

accused dismissed for want of evidence — During 
trial of third the two again ordered to face trial - 
No new evidence on record — Order in disregard to 
previous order illegal. 1962 B L J R 692 (DB). 

_Ss. 201, 346 — Distinction between provisions of 

two sections-Magistrate who finds that he has no 
territorial jurisdiction cannot make reference under 
S.340: AIR 1952 Cal 849, Dissented from. 1905 
Mad L J (Cri) 167 = (1903) 2 Mys L J 120. 

_S 207-A — Scope — Decision in committed pro¬ 
ceedings to be taken by the Court of Session-Before 
or after amended procedure, no right to accused* * 
examine defence witness - No power to Magistrate 
to discharge accused after examining the witnesses 
in the list. ILR (1964) 16 Assam 78. 

_S. 210 — Framing of charge - Duty of prosecu¬ 
tion. 
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Where it is the prosecution case that the act of the 
accused in inflicting the injuries on the person of the 
deceased caused the death of the deceased, obviously 
the charge should be under S. 302, Penal Code and 
cot under S. 304 of that Code, unless special circum¬ 
stances are present which clearly and beyond any 
doubt indicate that the offence could only be one 
under S. 304. The prosecution should invariably 
leave the matter of determining the guilt of the accus¬ 
ed under the correct section of the Penal Code that is 
applicable to the Sessions Court and they should not 
decide for themselves or prejudice the case by decid¬ 
ing to frame a charge under S. 304. If a charge is 
framed under S. 302 and the Court ultimately comes 
to the conclusion that the offence is one under S. 304, 
it would be open to the Sessions Judge to come to 
that finding and convict the accused on that charge 
acquitting him of the charge under S. 302 of the Code. 
1964 (1) Cri L J 393 = ILR (1984) 18 Assam 67 = 
AIR 1964 Assam 53 (54) (Pt B) (Pr 6). 

•—Ss. 221, 225 and 537 — Charge — Omission to 
specify details — If curable. 

The mere omission to specify the details of how the 
injuries were caused in the charge cannot in the 
circumstances of the case have any effect as no pre¬ 
judice has been alleged or shown. If the trial is con¬ 
ducted substantially in the manner prescribed by the 
Code but some irregularity occurs in the course of 
such conduct the irregularity is curable under S. 537 
of Criminal P. C. 1960 Ker LT 1116 = 1960 Ker LJ 
1375 = 1961 Mad L J (Cri) 356 = 1962 (2) Cri L J 
135 (139,140) (Pt C) (Pr 33) (DB) (Ker). 

~—Ss, 251A, 540 and 173 — Documents produced in 
Court on summons taken out by accused—Docu¬ 
ments not marked by accused but marked by Magis¬ 
trate — There is no irregularity — Failure to observe 
procedure contemplated by S. 251A did not vitiate 
admission of documents. 1966 Mad L J (Cri) 217 = 
1984 Mad W N 356. 


~S. 2ol-A — Order sheet — Duty of Magistrate to 
write order sheet in his own hand and initial it 
noting therein work done on each date. 1965 (1) 
Cri L J 602 = AIR 1965 Tripura 20. 

—Ss. 252 (2), 204 (1A) and 256 - Word 'other- 
w « e . ~ Connotation of — Scope of S. 256 — Calling 
of witnesses not named in petition of complaint or in 
subsequent applications filed by complainant for 
citing witnesses — Discretion under S. 252 (2) can 
be used by Magistrate on more than one occasion. 

The word 'otherwise 1 in S. 252 (2) of Criminal P.C. 
Js significant. For, apart from the complainant, the 
Magistrate can ascertain the names of the likely wit¬ 
nesses. ILR (1902) 1 Cal 58. 

r ‘ 8 ; 252 — Examination of witness — Prosecutor 
nas discretion to select witnesses whom he proposes 
to examine in support of charges — Selection, how- 

be fair and honest. See Criminal P. C. 
(1898), S. 286. (1905) 4 L R 143 (Mys) (DB). 

S. 259 — Acquittal because of wrong procedure 
-•tresh complaint— Maintainability. See Criminal 
P. C. (1898), S. 403. 1957 Nag L J 9. 

* S. 265 — Provision requiring signature of all 
members — If mandatory. See Panchayats — Bihar 

fr S C « y « at Ra L Act ( 1948 )> s * 61* 1956 B L J R 468 = 
35 Pat 628, 


S. 267 — Offence under S. 302, Penal Code — 
prosecution prima facie establishing guilt of accused 
flea of alibi by accused, but accused not support¬ 
ing It by calling defence witnesses oh ground that he 
cannot be called on to prove his innocence — Held, 
« was for accused to rebut prosecution evidence by 

,n “ erBn t weaknesses in prima facie case 

a‘SI’S iSLfwN See Evideaee Act (1872) ' 


-Ss. 286, 509 and 510-Reports of chemical exa¬ 
miner and medical witness— Duty of prosecution — 
Bombay Criminal Manual (1960), Ch. IV Para 4. 

When a Chemical Analyser makes a report about 
the articles which had been sent to him, the prose¬ 
cution must prove to what articles which had been 
attached during the investigation of the case the 
report of the Chemical Analyser relates. The same 
remarks apply to substances seot to a medical officer 
and examined by him. (1961) 2 Gu| L R 451 (DB). 

-Ss. 286 and 252 — Examination of witness—Pro¬ 
secutor has discretion to select witnesses whom he 
proposes to examine in support of charges — Selec¬ 
tion, however, should be fair and honest. AIR 1965 
S C 328, Foil. (1965) 4 Law Rep 143 (Mys) (DB). 

-S. 298—Duty of Court—Duty of Sessions Judges* 

They should only apply law and not discuss its 
policy. AIR 1955 NUC (Cal) 4268. 

-S. 337 — Specific charge — Necessity. See Penal 

Code (I860), S. 34. 1960 MPLJ (Notes) 208. 


-S. 342 — Penal Code (1860), S. 448 — Non*com- 

pliance with the section — Every omission in regard 
to compliance does not necessarily vitiate trial. 1953 
SCA 329; 1952 S C A 69 and 1950 S C A 175, Rel. 
on. ILR (1962) 1 Cal 82. 


9-S. 344 — Stay of criminal proceedings. See 

Criminal P. C. (1898), Ss. 439, 501-A— Stay of procee¬ 
dings. AIR 1954 S C 397. 

-S. 346 — Transfer of lease to Magistrate under 

S. 340—Magistrate should not rely on evidence re¬ 
corded by his predecessor. See Criminal P. C. (1898), 
S. 350 (2). ILR (1961) 2 Cal 744. 

-S. 346—Distinction between provisions of two 

sections — Magistrate who finds that he has no terri¬ 
torial Jurisdiction cannot make relerence under 
S. 340. See Criminal P. C. (1898), S. 20L (1963) 2 
Mys LJ 120. 

-Ss. 350 (2) and 346 — Transfer of case to Magis¬ 
trate under S. 340 — Magistrate should not rely on 

evidence recorded by his predecessor. ILR (1961) 2 
Cal 744. 


-S. 367— Appreciation of evidence — Credibility 

of witness — Mere relationship oot sufficient to 
discard evidence. See Evidence Act (1872), S. 5. 
ILR (1964) Andh Pra 286 (DB). 

-S. 367 — Charges under Ss. 147 and 148, Penal 

Code — Conviction— Failure to consider case against 
each ol several accused—Conviction is illegal. See 
Penal Code (I860), S. 147. 195S Andh L T 559. 

-S. 367—Order of -dismissal for default — Not a 

judgment under S, 339 for its applicability. See Cri¬ 
minal P. C. (1898), S. 421. ILR (1964) 16 Assam 369. 

-S. S67 — Judgment — Court consisting of three 

members — Opportunity to discuss amongst them¬ 
selves before final decision must be given—Judgment 
delivered without giving such opportunity to one 
member is bad in law. (1962) 4 O J D 421 (DB). 


>. 369 — Order of dismissal for default — Not a 
Judgment under S. 369 for its applicability. See Cri¬ 
minal P. C. (1898), S. 421. ILR (1964) 16 Assam 369. 

Ss. 397 (1), 369 and 561*A— “Unless the Court 
directs that the subsequent sentence shall run con¬ 
currently with such previous sentence'*—In absence 
of such direction and after dismissal of appeals 
against convictions without such direction, High 
Court cannot under S. 501-A order distinct sentences 
to run concurrently. AIR 1901 Pat 138, Overruled; 

AIR 1927 Lah 189, Dissented. IL R 43 Pat 717 
(DB)# 


o p graduate, convicted 

under S» 302 for murder of his wife and sentenced to 
imprisonment for life—V was affectionate towards his 
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wife — Due to mistake he suspected her to be unfaith- 

n- u° ^' S children rendered helpless — 

High Court recommended to State Government to 
exercise power of clemency. ILR (1962) Andh Pra 
496 (DB). 

S. 401 —Penal Code (I860', S. 57 —Life imprison¬ 
ment means imprisonment for 20 years—Term reduc. 
ed to 15 years under rules framed under S. 59, Prisons 
Act —Government granting remission under S. 401- 
Period of 15 years will stand reduced. See Penal 
Code (I860), S. 57. 1959 Mad L j (Cri) 397 (Mys). 

-S. 402 - Penal Code (1860), S. 57 - Life impri- 

sonment means imprisonment for 20 years — Term 
reduced to 15 years under rules framed under S 59, 
Prisons Act — Government granting remission under 
S. 40 L — Period of 15 years will stand reduced. See 
Penal Code (1860), S. 57. 1959 Mad L J (Cri) 397 
(Mys). 

-S. 403 — Scope — First complaint under S. 403, 

Penal Code — Accused discharged — Subsequent 
complaint under S. 14, VV. B. Bargadars Act held not 
barred — See Tenancy Laws—West Bengal Bargadars 
Act (2 of 1950), S. 14. 1957 Cri L J 671 iCal). 

-S. 403 — Legal maxim. 1957 MPC 334. 

-S. 403-Punjab Gram Panchayat Act (4 of 1953), 

Ss. 42 (3) and 77 (2) — Conviction or acquittal — 
Second trial barred only if first trial was by com¬ 
petent Court or Panchayat. 

The very language of S. 403(1) indicates beyond 
doubt that it is only the order of conviction or 
acquittal recorded by a Court of competent jurisdic- 
tion that will operate as a bar to a second trial of an 
accused person. (1902) 64 Pun L R 1059. 

-S. 417—Charge against accused substantiated by 

overwhelming evidence such as dying declaration 
and testimony of four persons out of whom two were 
independent witnesses — Sessions Court reiecting 
large body of evidence on fanciful grounds and 
acquitting accused — Finding of acquittal held was 
based on wrong approach and was perverse and 
therefore set aside. See Penal Code (I860), S. 302. ILR 
(1964) Andh-Pra 268 (DB). 

-Ss. 417, 423 — Appeal from acquittal — Duty of 

appellate Court poiotedout. AIR 1901 S C 715, AIR 
1905 S C 26, Foil. 1965 RL W 328. 


-Ss. 421, 423, 367, 369 — Order of dismissal for 

default — Not a ‘judgment’ under S. 369 for its ap¬ 
plicability. 

An order dismissing an appeal for default is not a 
judgment as it does not comply with the require¬ 
ments of S. 307, Criminal P. C. (1898). As it caonot 
be regarded as a judgment under S. 389, the bar 

under that section cannot apply and therefore such 
an order can be set aside aod the appeal taken hack 
to file and disposed of on merits. AIR 1934 All 200; 
AIR 1928 Rangoon 288, Foil. ILR (1964) 16 Assam 

309. 

-S. 423- Sessions Judge in appeal discussing pro¬ 
secution evidence only and omitting to discuss the 
evidence of defence witness —'Court should in its 
revisional jurisdiction, consider the eviderce omitted 

bv the ludge. 1963 All Cm R 370 — 1963 All W R 
(H C) 639=1963 All L J 966 = 1965 (l) Cri L JI 267 
=AIR 1965 All 120 (121, 122) (Ft A) (Prs 6, 7, 9). 

•Ss. 423, 367 — Evidence Act (1872), S. 3 — Ap¬ 


preciation of evidence- Prosecution of V for murder 
of his wife R-On day in question, V was in his 
house throughout until murder of his wife At the 
time R was done to death or immediately afterwards, 
V was sitting by her side with knife — V did not 
complain to anybody that some other - person com¬ 
mitted murder until he was arrested — V actually 
knew the place where weapons used for committing 


murder were kept — V had quarrel with R on the 
same morning and he had injury on his hand — Cir- 
cumstauces held sufficient to establish beyond doubt 
that V committed murder — (Penal Code (I860). 
S. 30^) — (Evidence Act (1872), S. 3). ILR (1962) 
Andh-Pra 496 (DB). 

-S. 423 — Appeal once admitted must be disposed 

of on merits — Order dismissing for default is not 
such disposal — Procedure under S. 423 must be 
followed. See Criminal P. C. (1898), S. 421. ILR 
(1964) 13 Assam 369. 

-S. 423— Appeal from acquittal — Duty of appel¬ 
late Court Dointed out. See Criminal P. C. (1898), 
S. 417. 1965 Raj L W 328. 


-S. 432—Scope — Power is discretionary — Held 

on facts that discretionary power was not necessary 
to be exercised. 

The discretionary power of the Court under S. 432 
of the Criminal P. C. has to be exercised in aid of 
justice depending on facts and circumstances of 
each casei AIR 1959 S C 144, Foil. 64 Pun L R 892= 
1963 Cur L J 239. 

—S. 435 — Subordinate criminal Courts — Deputy 
Commissioner’s Court is such Court with reference 
to High.Court. See Khashi Siemship (Administration 
of Justice) Order, 1949, R. 13. ILR (1904) 16 Assam 
369. 

-Ss. 435 (1) aod 145(6)— Fmal order passed 

under S. 145 (6) — Revision against under S. 435 (1) 
—Not barred ou ground that it is declaratory in 
nature. (1959) 1 Andh VV R 61, Dissented from. 

The final order passed in a proceeding under 
S. 145 can be stayed in revision. It cannot be said 
that the final order in proceedings under S. 145 is 
only of a declaratory nature and does not embody 
any executable judicial order or direction and being 
declaratory, it is incapable of being stayed under 
S. 435(1). (1964) 2 Mys LJ 38. 


) —Ss. 435 and 439—Exercise of revisional powers 
—Single Judge competent. 

A single Judge of the High Court is competent to 
aear an application in Criminal Revision and is also 
empowered to issue a notice for setting aside an 
acquittal of an accused person in the exercise of the 
revisional jurisdiction of the High Court. It is not 
necessary that in order to exercise criminal revi- 
iional jurisdiction all Judges should sit together. ILR 
13 Pat 307 (FB). 

-S. 439— Subordinate criminal Courts — Deputy 

Commissioner’s Court is such Court with reference 
o High Court. See Khasi Siemship (Administration of 
lustice) Order, 1949, R. 13. ILR (1964) 16 Assam 369. 

-S. 439-Finding that the girl alleged to have 

oeen kidnapped was minor by Courts below — Find- 
ng fully supported by documentary evidence — 
Finding being on a question of fact, its correctness 
held could not be challenged in revision before the 

High Court—Penal Code (1860), S. 361. ILR (1964) 
Mys 436. 

-Chap. 33. (Ss. 443 to 468)-Criminal P. C. 

[Amendment) Act (XXVI of 1955), S. 116 (d) P®n - 
ing proceedings-Trial with aid of assessors pendiDg 
- Stay of trial - During stay Amending Act coming 
into force and another Sessions Judge posted Re¬ 
commencement of trial before new Sessions Judge- 
Right of accused to trial with aid of assessors under 
unamended Act is not taken away See Criminal 
P. C. (Amendment) Act (20 of Wp 5 )• |; 110 ( d J 
1961 (1) Cri L J 113= AIR 1962 All 58 IDB). 

-S. 497 (1) — Power of -.Magistrate to grant bail-- 

Allegations in F. I. R. disclosing offence underS.^ 
of Penal Code - Allegations to the same effect a 
contained in dying declaration of deceased- Invesu 
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cation not complete — Magistrate from report of 
police aware of fact that some sort ot political 
pressure was being exerted on investigating agency— 
Application for bail not opposed by police — Held, 
material before Magistrate justified rejection of bail 
and report of police, in fact, should have put Magis¬ 
trate on enquiry as to motive of police in not oppos¬ 
ing bail application: AIR 19)1 All 504 (SB), Rel. on; 
AIR 1902 S C 253, Foil. 1903 Cur L I 350 (Punj) 
(DB). 

f —S. 499—Surety bood—Terms of bond penal in 
nature — Bond must be strictly construed — Con¬ 
tingencies contemplated by parties held had not 
occurred. See Criminal P. C (1898), S. 401. AIR 
1955 S C 478. 

-S. 517 — Police putting complainant X in posses¬ 
sion of “Gola” during investigation of case against V 
— Door-planks and locks of ‘ Cola” seized by police 
and produced before Magistrate — Conviction of Y 
set aside by appellate Court — Application by Y 
under S. 517 for delivery of possession of "Gola" — 
Held, (without deciding the question whether im¬ 
movable property could be dealt with under S. 517), 
Magistrate was right in dismissing the application 
and holding that S. 517 did not apply inasmuch as 
by no stretch of imagination could it be said that 
"Gola" had been produced before Court or had come 
in custody of Court. ILR 40 Pat 675 (DB). 

-S. 522 — Section comes into play only after 

accused is convicted and it is proved that offence was 
attended by criminal force or show of force or by 
criminal intimidation — Oa conviction of P under 
S. 488, Penal Code, complainant obtaining possession 
of premises from P under S. 522 — Conviction set 
aside in appeal — Held, possession must be delivered 
back to P. AIR 1945 All 226 and AIR 1940 Lah 460, 
Foil. 65 Pun L R 234 = 1963 Cur L J 84. 

-S. 531 — Section when attracted. 

The terms of S. 531, Criminal P. C. are clear and 
categorical. The provision is attracted when the 
inquiry, trial or a proceeding in a wrong sessions 
division, district etc., has resulted in a finding, 
sentence or order and not before. Such afiodiDg, 
order or sentence is liable to be set aside only on 
proof of failure of justice. ILR (1965) Andh-Pra 650. 

■—S. 531 — ‘Justice’ — Expression is wide enough 
to include well recognised principles of natural 
Mice. AIR 1950 S C 116, Foil. ILR (1965) Andh- 
Pra 650. 

“—S. 537 — Effect of non-compliance with the pro¬ 
visions of the section — Failure to make a prelimi¬ 
nary order and to publish the same — Failure is a 
mere irregularity curable by S. 537 and does not 
affect jurisdiction of Magistrate. See Criminal P. C. 
(1898), S. 145 (1) and (3). (1983) 65 Pun L R 842. 

*■“—S. 549 — Member of Territorial Army convicted 
by Court-martial of offence under S. 39 (a), Army Act 
(1950) — Member must be deemed to have been 
convicted on criminal charge by competent tribunal 
and falls within mischief of proviso (a). See Consti¬ 
tution of India, Art. 311 (2), proviso (a). (1963) 6 
F L R 134 (Cal). 

“~jS. 561. A—Prosecution under S. 420 of the Penal 
Code — Facts disclosed in the complaint read with 
the statements of the complainant and his witness 
disclosing only a civil dispute and not a criminal 
offence — High Court can under its inherent powers 
<]aash the proceedings pending against the accused. 
AIR I960 S C 866, Rel. on; AIR 1963 Raj 104, Ref. 
to. 1964 Hash L J 197. 

T —S. 561-A — Practice — Duty of Court — Loss of 
document from records of Court — Duty to make 
inquiry — (Record of Courts). 


It is absolutely necessary in the interests of justice 
that any Court whether it be a Magistrate’s Couit or 
a Sessions Court as soon as it comes to know or is 
brought to its knowledge that an original document 
filed in the case is missiDg should realise it is the 
bounden duty of the concerned Magistrate or Judge 
to at once make an enquiry into the matter, failure of 
which is a serious neglect of duty. 23 Cut L T 410 = 
1957 Cri L J 1431 = AIR 1957 Orissa 268. 

CUSTOM 

ft —General — Pre-emption — Non-Muslims — 
Observance of forms — Muhammadan Law. 

When a custom of pre-emption is established by 
evidence to prevail amongst nOD-Muslims in a parti¬ 
cular locality it must be presumed to be founded on 
and co-extensive with the Muhammadan Law on that 
subject unless the contrary is shown; the Court may 
as between Hindus administer a modification of the 
law as to the circumstances under which the right 
may be claimed when it is shown that the custom 
in that respect does not go to the whole length of 
the Muhammadan law of pre-emption, but the asser¬ 
tion of right by suit must always be preceded by an 
observance of the preliminary forms prescribed in 
the Muhammadan law which forms appear to have 
been invariably observed and insisted on through the 
whole of the cases from the earliest time of which 
we have record. 39 Cal 915 (P C), Relied on. Audh 
Behari Singh v. Gajadhar Jaipuria, 1955 S C A 132 = 
1954 Andh L T (Civil) 40 = 1954 S C J 590 = 1954 
A L J 529=1954 B L J R 451= AIR 1954 S C 417 = 
(1955) 1 SCR 70 (S C). 

-General—Pre-emption — Vendee’s acquisition of 

share in the village after suit but before decree — 
Right of pre-emption is defeated. AIR 1955 N U C 
(All) 4452. 

-General — Pre-emption — Right resting upon 

custom—It is lex loci. AIR 1955 NUC (All) 2737. 

^—General—Pre-emption—Customary pre-emption— 
Requisites stated — Time for making demand indicat¬ 
ed — (Muhammadan Law — Pre-emption). AIR 1955 
NUC (All) 1498. 

-(Delhi) — Pre-emption—Custom-Sabzi Mandi, 

Delhi. 

A custom of pre-emption exists in Sabzi Mandi, 
Delhi. 54 P L R 255 = AIR 1952 Punj 358. 

-(Himachal Pradesh) — Mutation — Voidable 

transaction — Principle to be followed. 

It is a generally accepted principle of Customary 
Law that a woman has only a life interest in property 
inherited from her husband, and she can, therefore, 
only alienate for life and for valid necessity. The 
sound principle for Revenue Officers to adopt in 
mutation proceedings is to refuse to give effect to 
voidable transactions when persons entitled to object, 
raise objections. It is for the parties who wish to 
give effect to voidable transactions to get proper 
order from a civil Court for that course. 1*51) 30 Lah 
L Tim 1 (Rev). 

-(Hyderabad) — Pre-emption — Law in Hydera¬ 
bad State — Zable Shikmidaran. paras. 12 and 14 — 
Right of ‘Potpattedar’ — Words and Phrases — 
‘Potpattedar’ and 'Joint Pattedar’. AIR 1956 Hyd 
50 = ILR (1955) Hyd 774. 

-(Jaipur)—Pre-emption-Jaipur State—Custom of 

pre-emption—Custom—Muhammadan Law — Appli- 
cability— Muhammadan Law—Pre-emption). ILR 
(I960) 10 Raj 75. ' * 

—(Jaipur)—Pre-emption—Custom-Proof— Wrons 
decisions of Court—Value of, 

Even two or three wrong decisions of the High 
Court on the question of pre-emption, do not create 
a custom in variance with Muhammadan Law. ILR 
(I960) 10 Raj 75. 
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-(Jaipur)—Pre-emption — Pre-emption decree be¬ 
fore date from which right declared void — Appeal 
decided after such date—Decree cannot be set aside. 
See Mahomedan Law. 1956 Raj L VV 390 = I L R 
(1956) 6 Raj 197. 

-(Jaipur)—Pre-emption — Decree for pre-emption 

passed before 26-1-1950—It should be judged on the 
law as it stood before that date. 1956 Raj L W 390= 
I L R (1956) 6 Raj 197. 

-(Jammu and Kashmir) — Pre-emption — Rule 

against partial pre-emption—Applicability—Sale deed 
containing two separate sale transactions — Consoli¬ 
dated consideration is no bar against pre-empting 
each transaction separately. AIR 1961 J & K 36. 

-(Madhya Bharat)—Pre-emption—Delay — Effect 

of—Delay of 20 months in exercising right of pre¬ 
emption would convert right into instrument of 
torture and would defeat the purpose which is 
foundation of right. AIR 1955 NUC (Madh B) 
3352. 

-(Madhya Bharat)— Pre-emption — Formalities— 

Condition precedent — Pre-emptor must prove both 
demands talab-i-muwasibat and talab-i-ishad had 
been lawfully and promptly made. AIR 1955 NUC 
(Madb B) 2996. 

-(Madhya Bharat)—Pre-emption — Basis of claim 

—Right of collateral support is not appendage— 
Claim for pre-emption cannot be founded on it. 
A I R 1955 NUC (Madh B) 2996. 

-(Madhya Bharat)—Pre-emption—Plea of waiver 

by pre-emptor—Proof—Onus—In a suit for pre-emp¬ 
tion of a house, to support the plea of waiver of his 
claim to pre-empt by the plaintiff, it is incumbent on 
the vendor and the vendee to establish that they had 
concluded an agreement of sale and the plaintiff was 
approached and asked to purchase the house for the 
consideration for which the vendee was going to 
purchase the house. 1958 M P C 541=1959 M PL J 
174=1958 Jab L J 828=A I R 1958 Madh Pra 412. 

-(Madras)—Pre-emption—Otti mortgage in Mala¬ 
bar-Right of pre-emption of mortgagee—Nature and 
conditions for its enforcement—Right of pre-emption 
— Distinction between primary or substantive right 
and secondary or remedial right — Custom as to pre¬ 
emption of ottidars in Malabar not different from 
general law of pre-emption — Rules of Mahomedan 
law as to pre-emption apply by analogy. 1961 Ker 
L J 819=1 L R (196 L) 2 Ker 454=1961 Ker L T 809 
=A I R 1962 Ker 122. 

-(Manipur) — Pre-emption — Right of vendor— 

Vendor himself cannot legally assume role of pre- 
emptor. AIR 1955 Manipur 37. 

_(Orissa)—Right to collect toll — Right to collect 

toll is incidental to ownership of land — Right need 
neither be specifically mentioned in record of rights 
nor need be granted by Government — Right is not 
suspended on days on which villagers have right to 
hold fair on land in absence of proved custom : 
AIR 1948 Cal 101, Rel. on. (1965) 31 Cut L T 549 

(Orissa). 

_(Pepsu) — Pre-emption — Nature of right — Per 

Kesho Ram Passey, J. - The right to pre-emption is 
not equal to a right of re-purchase. It is no more 
than a right of substitution in place of the vendee 
which puts him in his shoes, but does not make him 
a transferee from him. A pre-emptor who succeeds 
in his suit stands distinctly different from a purchaser 
of the vendees’ right out of Court in which case there 
is a recular sale and execution of a conveyance deed. 
I L R (1953) p.tiala 401=A I R 1954 Pepsu 59. 

.Reversed in A I R 1958 S C 838.] 

q -(Punjab)—Pre-emption — Suit for — Plea that 

pre-emptor is benami — Plea must be established by 
strickest evidence — Question as how plaintiff has 


raised funds for prosecuting suit — Court is not con¬ 
cerned with the question-61 Punj L R 774, Rel. on. 
Bachan Singh v. Bhupal Singh, 1965 Cur L J 598= 
67 Pun L R 849 = I L R (1965) 2 Punj 706 = A I R 
1966 Punj 36 (FB). 

(Punjab)—Pre-emption— Suit for — Waiver- 


Proof— Acceptance by plaintiff of mortgage money 
from vendee — Not sufficient to support waiver of 
plaintiff’s right of pre-emption. 

In a suit for pre-emption, the mere circumstance 
that the plaintiff accepted from the vendee the 
amount of the mortgage deed due to him giving up 
as a necessary consequence possession of a small area 
mortgaged to him out of the total area of the land 
which had been sold by the mortgagor, is net enough 
to support a plea of waiver of the plaintifi’s right to 
claim pre-emption and does not estop him from 
asserting it. The mortgagee in accepting the mort¬ 
gage money from the vendee does nothing more than 
to recognize that the latter as transferee from the 
mortgagor has the right to redeem. The mere recog¬ 
nition by the plaintiff of the vendor’s right to redeem 
by taking the mortgage amount from the vendee 
cannot by itself amount to waiver of the plaintiff’s 
right of pre-emption. 138 Punj Re 1888 and 154 
Punj L R 1908, Overruled ; A I R 1924 Lah 159 and 
AIR 1948 East Punj 5, Approved ; I L R 35 Cal 402 
(P C), Rel. on. Teja Singh Woryam Singh v. Bir 
Singa Lakhu, 65 Punj L R 693=1963 Cur L J 388= 
I L R (1963) 2 Punj 356=A I R 1963 Punj 483 (FB). 

-(Punjab) — Succession to non-ancestral or self- 

acquired property — No special custom pleaded by 
either party—Held, sister was to be preferred to col¬ 
laterals of sixth degree: 1959 Punj L R 291 (FB) 
and AIR 1959 S C 1041, Foil. Bhan Singh v. Sham 
Singh, R S A 50 of 1981 dated 23-4-1982 (Punjab), 
Disting.; Case law Referred. (1963) 65 Punj L R 968. 

-(Punjab)—Pre-emption—Law of — Sale of agri¬ 
cultural land to tenant—Male heirs of tenant, getting 
status of tenant after date of sale but before filing of 
suit for pre-emption — Heirs entitled to protection 
from pre-emption under S. 17-A — Punjab Tenancy 
Act (16 of 1887), S. 4 ^-Interpretation of Statutes. 
See Tenancy Laws—Punjab Security of Land Tenures 
Act (10 of 1953), S. 17-A. 1963 Car L J 62 (Punj). 

-(Punjab) — Pre-emption — Suit for—Vendee ex- 

changing part of property sold to him for another 
land belonging to owner in village — Vendee cannot 
be held to have acquired a better or eqoal status 
with the pre-emptor so as to defeat plaintiff s right ot 
pre-emption. ILR (i960) Punj 563 — AIR 1961 
Punj 160. 

—(Punjab) — Pre-emption — Right of — Minor — 
Waiver — There can be no waiver of right of pre¬ 
emption by minor — Contract Act (1872), S. 11 
Evidence Act (1872), S. 115. (I960) 62 Pun} 

L R 691. 

_(Punjab) - Pre-emption — Right of-Buiden to 

prove that transaction is sale — Transaction capable 
of two interpretations — When should be held tone 
sale. ILR (1959) Punj 626=AIR 1959 Punj 117. 

- (Punjab)—Pre-emption—Right of — Agricultural 

land -Determination—Relevant date. 

The relevant date for determining whether the> land 
in suit was agricultural or not was the datei oit tne 
sale. The land which had been used for purpose* 

of running a brick-kiln for more than a year 

sale must be held to have ce ased Jo be agric'altural 
land. (’59) 61 Pun L R 809=ILR (I960) Punj 43. 

- (Punjab)— Pre-emption—Pre-emption by vendee 

wife in her own right-Suit is not collusive-Source 

of money is no criterion. (1959) 01 PunL R 774. 

-(Punjab) - Pre-emption - Suit for - Duty ot 

Court to look to nature of transaction. 
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In transactions which become the subject-matter 
of a suit for pre eruption a duty is cast upon the 
Court to determine the nature of the transaction — 
whether it is a sale or exchange—when such a ques¬ 
tion arises on the pleadings and the Courts cannot be 
satisfied merely by looking at the cloak which the 
parties chose to give to the transaction to be entered 
into. The policy of the law of pre-emption requires 
that the Courts must look iDto the nature of the 
transaction which necessarily must mean the inten¬ 
tion of the parties, AIR 1954 Punj 115, 

-(Punjab) — Pre-emption — Right of—Waiver — 

Sale of insolvent's property—Pre-emptor declining to 
purchase when asked by Official Receiver’s clerk — 
Effect, 

Where after a public proclamation for sale of an 
insolvent’s property which had vested in the Special 
Official Receiver, th,e pre.emptor was asked by the 
Special Official Receiver’s clerk to purchase the 
property but he declined to do so in unequivocal 
language, and thereafter the property was sold to 
another person, the pre-emptor has by his conduct 
waived and lost his right of pre-emption. The Spe¬ 
cial Official Receiver’s clerk must be regarded as his 
authorised agent. In these circumstance;, the pre- 
emptor intentionally permitted, even if he did not 
intentionally cause, intending purchasers {including 
the actual purchaser) to believe that he was not buy¬ 
ing the property. Having generated this belief, he 
cannot be allowed to say that be still mentally re¬ 
served to himself any pre-emptive right, AIR 1952 
Punj 255. 

-(Rajasthan)—Pre-emption—Sale by father on his 

own behalf and as guardian of minor sons — Suit for 
pre emption against vendee — Father and sons also 
impleaded — Sons* objection to validity of sale of 
their share on ground of want of legal necessity — 
Objection can be enquired into — Sale of sons’ share 
set aside in another suit by sons to which pre-emptor 
not made party — Decree is not binding on pre-em- 
ptor — Pre-emptor is not representative-in.interest of 
vendee. I L R (1902) 12 Raj 965, Rel. on. 1964 Raj 
L W 583 = I L R (1964) 14 Raj 1055 = A I R 1965 
Raj 124. 

-^—(Rajasthan) — Pre emption — Suit for pre-emp. 
tion — Not defeated by cancellation of sale — Sale 
cancelled or declared ineffective by Court in a suit 

Pre-emptor not a party to suit — Right of pre- 
emptor not affected. 

The right of pre emption accrues to the pre.em¬ 
ptor on the date of the sale. The principle of pre* 
emption is that the pre-emptor is substituted for the 
vendee. The pre-emptor takes the property as it is 
sold to the vendee. The suit of the pre-emptor can¬ 
not be defeated if the sale is cancelled by tne buyer 
the seller. Sutherland Weekly Reports, XIII, 
Civil P. 33 2, Rel. on. 

Even if the sale is cancelled or declared ineffective 
by a Court of law in a suit to which pre.emptor Is 
not a party, such declaration would not affect the 
J‘8ht of pre-emptor. He has a right to be substi¬ 
tuted and takes whatever is conveyed by the sale- 
deed. 1962 Raj L W 642=ILR (1962) 12 Raj 965. 

•—•“(Rajasthan)—Pre-emption—Bight of—Vicinage- 
Material dates — Right subsisting on date of decree 
of trial Court—Decree set aside in appeal—Effect.. 

There are three material dates, and the right of 
pre-emption must exist on all these dates, namely, 
the date of sale, the date of suit, and the date of 
decree. Where therefore a right of pre-emption on 
the ground of vicinage came into existence before 
J5 6 ,Constitution and was upheld by the decree of the 
trial Court on 18th October, 1941 which was the 
crucial date on which the right merged in the decree, 
it did not matter if the decree was later set aside or 


the right was not consistent with the provisions of 
the Constitution which came into force during the 
pendency of the proceedings after the trial Court’s- 
decree. AIR 1954 S C 417 : 1954 S C f 590, Rel. on;. 
AIR 1954 Raj 100, Distinguished. 1959 Raj L XV 267. 

-(Rajasthan)—Pre-emption—Hindu father selling. 

Joint family property—One of sons succeeding partly 
in challenging sale — Son later on claiming pre-emp¬ 
tion — Claim is not maintainable. (Hindu Law — 
Alienation—Father—Right of son to pre-empt). 1956- 
Raj L W 381. 

(Rajasthan) — Pre-emption—Nature of right— 


Not an incident of properly. 

The right of pre-emption is not a right which 
attaches to the land but is a personal right. The 
right is not one which is in existence prior to th» 
sale but arises only when there is a valid and com* 
plete sale and in case of no other alienation. A r r 
1929 Bom 200 and 4 Beng L R 134, (FB), Rel. on. 

It is a right which comes into existence in persons 
who have been described as Shafi Sharik, Shafi-i. 
khalit or Shafi-i-jar and according to Muhammadaa 
Law this is a personal right of the pre-emptor, which 
is lost if the pre.emptor dies without enforcing th* 
same by a suit. Panch Gujar v. Amarsingh 1954 
Raj) LW 204=1 L R (1954) 4 Raj 84 = AIR 1934 Ra* 


—(Rajasthan) — Pre emption — Loss of right — 
Vendee becoming co-sharer by purchase after suit is 
filed—Effect. 15 

Right of pre-emption is a very weak right and cau 
be defeated by any legitimate means. The policy 
underlying this lav/ is that no stranger should bet 
allowed to thrust himself upon the co-sharers in a 
property against their will. If, therefore, before the 
tirst Court s decree the vendee becomes just as much 
a co-sharer as the pre-emptor, the latter can have no 
complaint that a stranger has thrust himself upon the 

property and hence can have no preferential richt 
over the vendee. * v 

No doubt it looks very unsavoury that a defendant 
by his unilateral and voluntary act should defeat tha 
plaintiff’s suit which was perfectly justified when it 

was brought and it appears to prevent such an un¬ 
desirable result that recently statutory provisions have 
been made in the Agra and Punjab Pre-emption Acts 
But in the absence of any such statutory safeguards" 
the general principle shall prevaU that the pre-emptor 
m order to succeed in a suit should prove his sub¬ 
sisting right against the vendee not only on the date 
of sale but also on the date of suit and the date nf 

the First Coutt’s decree. AIR (7) 1920 All 159 AI°R 
(20) 1939 Lah 481 and AIR (19) 1932 PC 57 Re! nlf 
7 All 585; 10 All 472. AIR (23) 1930 Oudh 250 and SS 

iSSKSft (db). (1951 ’ 1 Rai 329 = AIfl 1952 

M^Mtg^e^Saffidency , .'° n— 

It is the ownership in a property which gives rise 
to a right of preemption and not possession only as 
a mortgagee. ILR (1951) 1 Raj 329=AIR 1952 Rai J* 

—(Rajasthan)-Pre-emption-Suit for-Propertv to 
be adjacent-Muhammadan law-Pre-emption. * 1 
According to the general law of pre-emption, plain 
^ In older to be a shafi-Wkhalit, should have hfc 
property adjacent to the property which he claim! 
by pre-emption. Where there is a gaily between C 
plaintiff s property on the strength of which she is 
claiming pre-emption, and the property which is th« 

StarArrsa Ju&a g & 

SB % Bli 
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-(Rajasthan)—Pre emption — Custom of-Recog¬ 
nition in Mewar —Co-eitcnsive with the Mahomedan 
Law — Talab — Assertion within reasonable time— 
Necessity—Joinder of strangers to the claim—Effect 
— Sous, strangers under Muhammadan law until 
opening of inheritance. 

Where a sale-deed of a house was executed by 
certain Hindu owners of Marwar and a well in the 
house was jointly owned by the executants and the 
owners of the adjacent house who were Mahomedaus 
and the same was attested by M one of the co-owners 
of the adjacent house and a suit for pre-emption was 
filed by him five months after the deed and the other 
co-owners (also Mahomedans) along with their sans 
filed another suit for pre-emptioQ. 1952 Raj L VV 
245=IIR (1952) 2 Raj 147. 

-(Paia\tban)—Pre-emption — Right of—Pre-emp- 

tor if should also be resident of the locality. 

The law of pre-emption does not lay down that 
a pre-emptor should also be resident of the place 
wh°re the property sought to be pre-empted is situ¬ 
ated. AIR 1951 Raj 126. 

__(Rnjasthm)-Pre*emptioo— Suit for—Person with 

right of pre-emotion joining with himself straQger 
in the suit — Effect. 

Wber* a person having a right of pre-emption joins 
with himself strangers in the suit (i.e ) persons having 
no richt of pre-emptiOD, he forleits his right ot pre¬ 
emption 52 Cri L J 662 = (1950) 1 Raj L W 93 = 
52 Cri L J 6G2=AIR 1951 Raj 14. 

_(Uttar Pradesh)—Pre-emption—Pre-emptor whe¬ 
ther bound by agreement to re-sell — Sale and agree¬ 
ment to re-sell forming part of same transaction— 
Pre emptor bound by agreement to re-sell. 

If the sale and the agreement to re-sell split up 
into two documents are parts of the same transaction 
and the pre-emptor had notice of the latter at the 
time when he exercised his right of pre-emption, he 
would be as much bound by it as if it were incor¬ 
porated in the sale deed itself. The splitting up of 
the transaction into two documents does not release 
the pre emptor from the obligation to re-sell if be 
had notice of it when he exercised his right to pre- 

empt. , 

If an agreement to re-sell is incorporated in the 
sale deed itself, the transaction may be not a sale 
but a mortgage by conditional sale and there would 
be no right ot pre-emption in such a case. AIR 1963 

All 194. 

_(Uttar Pradesh)—Kumaun — Pre-emption—Non* 

residential co sharer who is relation of vendee 
within three.degrees - Preference over resident co¬ 
sharer who is not a relation. 

According to the custom of pre-emption prevailing 

thaMhe^non-residential co-sharer is a re ation of the 
that tne non * deerees does not give him pre- 

w£ IhcS 

131. 

_(Uttar Pradesh)-Banaras-Pre-emption. 

There is custom of pre-emption in city of Banaras. 
AIR 1955 NUC (All) 2737. 

, fT . fQr P.adesh) — Pre emption—Custom as to 

Prevahrnce^n a locality—Effect—Effect of instances 

0 Once'lhe ts”m of pre-emption is said to prevail 
. 0 J-n tnralitv it will be deemed to prevail in 
C i 6tt ! fiv irrespective of that locality assuming a 

that locality irrespecuve u the Munici . 

seTarate Thalia, till such time that it 
?ou!d be proved P from instances that the people of 


such a locality actually abandoned the custom. Aban¬ 
donment of the custom can be proved not merely by 
the fact that no instance of the enforcement of the 
right of pre-emption took place, but by the fact that 
somebody claimed pre-emption but failed because 
the people of the locality were against the custom. 
Instances of such refusal will determine the alleged 
abandonment and not a mere absence of any case of 
pre-emption. AIR 1951 All 578. 

-(Uttar Pradesh)—Pre-emption—Amroha town in 

U. P. 

- There is a custom prevailing in the town of Amroha 
in U. P. whereby a co-sharer who was related, has a 
preferential right of pre emption. Making of de¬ 
mands, as required under the Muhammadan law is 
not necessary. 1951 All L J 482 (DB). 

DEBT LAWS 

-BENGAL ALIENATION OF AGBTCUL- 
TURAL LAND (TEMPORARY PROVI¬ 
SIONS) ACT (5 of 1944) 

-Ss. 4,10—Finality of decision under S. 10 - Extent 

of — Determination of consideration — Decision of 
Collector on question of consideration is not final— 
Consideration of Rs. 499 — Collector cannot make 
order — Civil Court has jurisdiction to try suit. AIR 
1955 NUC (Cal) 2071. 

-S. 8—Exclusive jurisdiction of Revenue Court — 

Jurisdiction of Civil Court — Bengal Alienation of 
Agricultural Land (Temporary Provisions) Act (5 of 
1944), Ss. 8 and 10—Vendor’s application for restora¬ 
tion of land allowed on compromise—Suit by vendee 
to challenge it on ground of fraud — Civil Court has 
jurisdiction to entertain it. See Civil P. C. (1908), 
S. 9. AIR 1955 Cal 415. 

-S. 10 —Exclusive jurisdiction of Revenue Court- 

Jurisdiction :of Civil Court — Bengal Alienation of 
Agricultural Land (Temporary Provisions) Act (5 of 
1944), Ss. 8 and 10-Vendor’s application for restora¬ 
tion of land allowed on compromise—Suit by vendee 
to challenge it on ground of 

jurisdiction to entertain it. See Civil 1 • C. \iyuo;, y. 
AIR 1955 Cal 415. 

_S. 10—Finality of decision under S. 10 — Extent 

of — Determination of consideration—Jurisdiction ot 
Civil Court. See Debt Laws - Bengal Alienation of 
Agricultural Land (Temporary Provisions) Act (5 of 

1944), S. 4. AIR 1955 NUC (Cal) 2071. 

—BIHAR MONEY LENDERS (REGULA¬ 
TION OF TRANSACTIONS) ACT 

(7 of 1939) 

_S. 7-Applicability-Liability under original hand- 

note altered from time to time—Defendant executing 
fresh handnote after accounts had been adjusted 
Suit on last handnote-No provision of Act held 
could wipe out any part of interest on last promissory 
note? AIR 1942 Pat 138, Foil. ILR 42 Pat 704 (DB). 

-BOMBAY AGRICULTURAL DEBTORS’ 
RELIEF ACT (28 of 1947) 

-Ss.4 and 19 - Suit pending under JamHandi 

Agriculturists’ Relief Act-Transfer under S. 19 does 
not violate S. 4 of the Act - S. 4 has no concern 
with such transfers under S. 19-S. 4 Provides^or 
application for adjustment of debts. (1963) 2 W 

L J 272# 

-Ss. 19 and 4-Scope and applicability—-B. A. D. R- 

Court bound to proceed with 

h A 
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-BOMBAY MONEY LENDERS ACT 
(31 of 1947) 

-Ss. 2 (9), 2 (17), 2 (18), 10 (1), 23 aod 25-Loao 

to trader — Recovery of — Suit for — It is maintain¬ 
able even if lender does not hold Fcence as money, 
lender under tbe Act. 

On reading the provisions of Ss. 2 (9) (g) and 2 (17) 
together, it is clear that loan to a trader is entirely 
outside and is not affected by the Act and to a suit to 
recover such loan provisions of the 4ct (except 
Ss. 23 and 25) do not apply. Consequently, lender of 
such loan does not need a licence as money-lender 
under the Act and is entitled to a decree in a suit for 
recovery of the loan inspite of the provisions of S. 10. 
(1962) 64 Bom LR 549. 

~“Ss. 25 (l), (2) and (3)—Loan to trader — Lender 
is bound by rate of interest fixed by State Govern, 
ment under S. 25 (l) — He cannot retain interest re. 
covered in excess of such rate. 

Though the case of a loan to a trader is not covered 
by the provisioos of Ss. 25(1) and 25 (2), by reason of 
the provisions in S. 25 (3) the act of a lender of such 
loan of charging interest in excess of rate prescribed 
by State Government under S. 25(1), is illegal and 
the act is liable to be penalised. Having regard to 
that provision, the Interest received in excess of the 
prescribed rate, cannot be retained by the lender. 64 
Bom L R 549, 

-DISPLACED PERSONS (DEBTS ADJUST¬ 
MENT) ACT (70 of 1951) 

—“S, 2 (10)—Location of Bank — Test for determL 
nation. See Displaced Persons (Institution of Suits) 
Act (1948), S. 8 (b). (1965) Pun L R (Sup) 83. 

c7^ S * Petition under — Limitation — Petition 
bled on 8-12-52 to tribunal—Latter transferring it to 
another tribunal for disposal according to law — Peti¬ 
tioner asked to appear on 17-12-52 — Petition, held, 
was within time. 1965 Pun L R (Sup) 375. 

S. 19—Scope and applicability — Section also 
covers a case where call is made before 15-8-1947. 
(1965) 32 Com Cas 117 (Punj) (DB). 

—S. 36 — Location of Bank — Test for determina¬ 
nt q 6 P!R^JLW“ t Insti t u U°Q of Suits) Act 
(1948), S. 8 (b). (1965) Pun L R«(Sup) 83. 

-HYDERABAD AGRICULTURAL DEBTORS’ 
RELIEF ACT (16 of 1956) 

-Ss. 15 (b), 15 and 18 — Notice under — General 
notice has to be served even if debtor has not men¬ 
tioned names of creditors other than the one against 
whom relief is claimed — Provisions of two sections 

(My™) at0fy ln character> * 1965 ) 2 Law R©P 525 

—HYDERABAD MONEY-LENDERS ACT 

(5 of 1349) 

^ 2 (9 * — Applicability of Act to 

amount advanced by one trader to another — Defini- 

i W s - 2 <4) and of trader in S. 2 (9) indi- 

anothirVn lf m0 j uey 1S ad ' ,aDced by one trader to 
i 1 accordance with practice in trade such 

loan is exempt from application of Act—But it cannot 

ln»ST med i hal ordinarily when trader advaS 
oan to another, he does so in course of his business 

Hvd 7fl CC ?ii d H QCe w j l T h ,P ract i ce ^ade. AIR 1951 
advftnl^ Unless there is proof that money 

acenlda d by u a u der was ia C0Urse of business and in 
accordance with practice in trade he cannot get bene- 

flnnuLu s 4 ) and Provisions of Act would be 

n at oaa * < 1962 > 2 Andb L T Q1=ILR 
09^64) AndhPra WOO =(1962) 2 Andh W R 27B 

tVol. 14.] (Suppl.) Fn.D. 95. 


-HYDERABAD PREVENTION OF AGRICUL¬ 
TURAL LAND ALIENATION ACT 
(3 of 1349-F) 

——Preamble—Validity—Action pending when Con¬ 
stitution came into force, if invalidated — (Evidence 
Act (1872), S. 115)—(Constitution of India, Art. 15). 

The Act safeguards the agricultural classes and not 
a person belonging to a particular community. AIR 
1952 SC 196, Relied on. The classification made in 
the schedule of the Act is not based on the basis of 
rebgion but on the avocation in life. AIR 1942 Cal 
8-5, Relied on. As the plaintiff* proceeded on the 
basis of the impugned Act, they should have challeng¬ 
ed it at the very beginning and they should not have 
submitted themselves to the Jurisdiction under the 
Act. Having not done so, plaintiff canDot challenge the 
very Act giving them the protection. The plaintiffs 
cannot challenge the constitutionality of the impugned 
Act on the ground that it violates or threatens the 
rights ot other persons, in other words the rights of 
non-protected class. The Constitution has no retro¬ 
spective effect and does not affect the pending actions, 
therefore the proceedings for permission of the Collec¬ 
tor under the Act, started before the Constitution 
cannot be invalidated on the coming info force of th« 
institution. 37 Mys L J 358 = AIR I960 Mvs 59 
(61, 03) (Pt A) (Prs 14,16, 20 to 23, 25, 26) (DB). 

5. 4 Applicability—Conditions. 

. P° f e of *be conditions necessary for S. 4 to come 

‘S 1 fs r u® 1S t ! iat , th6 P art *es, alienor and the alienee 
should be agriculturists, specified in the schedule and 
secondly that they should be of different groups. If 
they are of different groups of the same class, then 
sanction of the Collector is not necessary in the cases 
specified therein. At any rate, the alienations can 
only be made where the alienor and the alienee are of 
different groups of the class of agriculturists specified 
in the schedule unless sanction of the Taluqdar is ac. 
corded. (1957) I Andh W R 360. 9 * r ls a <>- 

s - 4— s - 23, Contract Act (1872) - Suit for speci¬ 
fic performance of agreement to sell Iand-No sanc¬ 
tion of Collector under S. 4 of Hyderabad Prevent^ 
of Agricultural Land Alienation Act — Suit is barred 

"•&&»( S DB) ° at,aCl Aet (1872 '' S - 23 - AIB 

badCiyl1 P ‘ S“ < ? 23 ? ,a Ss - 249 ’ 365, 306, 307- 
Court execuhog the decree” - Collector reducing 

0Clor heId not c ourt executing 

P P ansi* ^ 7 a S n i 8 » maintainable. See Civil 
P. C. (1908), S, 47« AIR 1955 Hvd 221 (DB). 

—s. I8-S. 23, Contract Act (1872)-Suit for speci- 
fic performance of agreement to sell land - No san<L 
tion of Co Heclor under S. 4 of Hyderabad Prevent 
of Agricultural Land Alienation Act — Suit is barred 

Ac * (1872) ' S » A ' « 

-S. 20—Jurisdiction of Civil Court. 

Where the plaintiffs have submitted to the iurisdio 
tion of the Collector under the Act which is fmi^d 

nOt if tO K, b0 U tra £ vires * tbay cannot reagitate the 

?960 m/ s 5 ““ ° f ‘ Civi ‘ S ““- 37 M « M 358= AIR 

- INTEREST ACT (32 of 1839) 

— s -1, Proviso-Civil P. C. (1908), S. 144-Madr« 0 
General Sales Tax Act (9 of 1939), S. 10-Madras 
ral Sales Tax (Amendment) Act (6 of 1951), Ss^Q a 
( 5), 2nd Proviso ami S. 12-B (9) 2nd Proviso 1 
under Rr. 15 and T0-A - Sales-tax collet r 05 

ITX d ? ClMed IIIega l by Coutt “Claim for fnteS 

on sales tar amount from date of collection 

decree - Claim is not maintainable - As^ablli^ S 
refund arose by reason of the decree, it is ffiaw 
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prevailing on date of decree that would govern the 
case: ILR 42 Mad 001 held not good law in view of 
ILR (1938) 2 Cal 72 (PC) and A I R 1901 S C 608 - 
Contract Act (1872), S. 73. (1963) 14 STC 112 
(Andh-Pra). 

-S 1 — Suit for rent — Failure to pay contractual 

rent in time — Interest—Absence of stipulation as to 
payment ol interest is no bar — Awarding of interest 
in such a case does not depend upon fixation of stan¬ 
dard rent since no attempt to pay even the contrac¬ 
tual rent is made — Repudiation of liability by tenant 
cannot be pleaded as a ground for denying interest 
because the lease itself provides for the time for pay¬ 
ment ol rent. AIR 1955 S C 408, Ret. (1965) 67 Bom 
L R 352 : 1965 Mah L J 537 = ILR (1965) Bom 783 
(DB). 

-S. 1 — Interest — Right to interest—Plaintiff en¬ 
titled to interest — He should not be debarred from 
future and pending interest. (1962) 40 Mys L J 483 
(DB). 


_JAMMU AND KASHMIR RESTITUTION OF 

MORTGAGED PROPERTY ACT 
(2006) (17 of 2007 Smt.) 

_S. 2—Suit for sale of’boat under pledge—Jammu 

& Kashmir. See Debt Laws — J. & K. Restitution of 
Mortgaged Property Act (2000) (17 of 2007 Smt), S. 4. 
AIR 1955 N U C (J. & K ) 27 (DB). 

_Ss. 2, 5 — “To all mortgages of immovable pro¬ 
perty.” 

The Act applies to those mortgages only in which 
possession has passed from the mortgagor to the 
mortgagee or in which sale of the mortgaged pro¬ 
perty is sought, by an order of the Court. If the 
mortgagee under a simple mortgage does not enforce 
his right of bringing the property to sale, and seeks 
only a simple money decree, the provisions of the Act 
can with no stretch of imagination apply to such a 
“el " R 1954 ] & K 14 (15, 16) (Prs 2, 6 ): 12 ] & 

K L R 9 (DB). 

_ _S s 4 5 , 6 , 16 and 2—Suit for sale of boat UDder 

as petition under S. 4—Civil Court has no jurisdiction 
—Civil Court must return plaint to be filed in proper 
Court—-(Gvil P. C. (1908), S. 9 and O. 7, R. 10). .AIR 
1955 N U C(J& K)27 (DB). 

_ 5 4 e 16 and 2 — Suit for sale of boat under 

as petition under S. 4- Civil Court has no jurisdiction 
—Civil Court must return plaint to be filed in proper 
Pniirt See Debt Laws—J. & K. Restitution of Mort¬ 
gaged PropertiedAct (2C06), S. 4. A I R 1955 NUC 
(j.&K.)27(DB). 

_s. 5 -Applicability. See Debt Laws-Jammu and 

ifflchmir Restitution of Mortgaged Property Act 

^OOBTIn of 2007 Smt.), S. 2. A I B 1954 J & K 14 

6 , 4, 5, 16 and 2 - Suit for sale of boat under 
as7etition under S. 4 - Civil Court has no |umd,c- 
,ion- Civil Court must return plaint to f> e 6 ,ed m 
1,0 , See Debt Laws — Jammu and Kashmir 

Restitution of Mortgaged Properties Act (2006), S. 4. 
AIR 1955 N U C (J & K) 27 (DB). 

o lD-No Dower to fix instalments for payment 
oTmorigage^money. AIR 1955 N U C (J. & K.) 2373 

(DB) S ‘ in-Suit for sale of boat under pledge. See 
rw i iws-lamtnu and Kashmir Restitution ot Mort- 
uaved pToperty Act (2006, (17 ol 2007 Smt.), S. 4. 
AIR 1955 N u C (J & K) 27 (DB). 

_KANOON SOOD GWALIOR STATE 

_Ss 10 and 11 — Reopening of entire account on 

mere allegation of defendant that he is tagriculturist 

_iT e must plead and prove facts showing that 

amount claimed includes illegal amounts - Vague 


statements are not enough. M B L J 1954 H C R 863 
=A I R 1955 NUC (Madh-B) 40. 

-MADRAS AGRICULRISTS* BELIEF ACT 

(4 of 1938) 

-Ss. 8, 10—Usufruct of entire property mortgaged 

to be enjoyed as interest thereof and mortgagor 
agreeing to pay interest in respect of property not 
handed over to mortgagee — Held, interest agreed to 
be paid was not in lieu of, but was in addition to, 
usufruct from property and so it came within excep¬ 
tion—Held further that S. 8 had no application in 
such case. (1965) 2 L R 639 (Mys). 


- MADRAS INDEBTED AGRICULTURISTS (RE¬ 
PAYMENT OF DEBTS) ACT (1 of 1955) 

-Ss. 4 and 7 — Effect of—If makes decree an in¬ 
stalment decree—Limitation for execution* 

By reason of S. 4 of the Madras Indebted Argi- 
cullurists (Repayment of Debts) Act, 1955, a decree 
amount due by an agriculturist is payable only in instal¬ 
ments and by force of that statute the decree becomes 
an instalment decree and limitation has to be com¬ 
puted accordingly. An instalment decree does not 
necessarily mean only a decree which ex facie makes 
a provision for its payment *in instalments. (1960) 2 
M L J 67=73 Mad L W 290=1 L R (I960) Mad 567. 

-S. 7 (1)—Sale of property to one creditor in pre¬ 
ference !o other — Sale for proper value and no evi¬ 
dence of any benefit reserved for transferor—S. 53 of 
T. P. Act not applicable—Presumption under S. 7 (1) 
of Madras Act rebutted—Sale cannot be impugned. 
See T. P. Act (1882), S. 53. ILR (1965) 1 Mad 520. 


-(MALAYAN)—DEBTOR AND CREDITOR 

(OCCUPATION PERIOD) ORDINANCE 

(42 of 1948) 

—S. 6—Occupation debt—Connotation of—Money 
paid to person under mistaken impression that it was 
due to him—Obligation to refund such amount is 
debt. See Words and Phrases—Debt. AIR 1961 Mad 
43S (DB). 

-MYSORE AGRICULTURISTS RELIEF ACT 

: (18 of 1928) 

-S. 3 (ii)— Suit for spacific performance of agree¬ 
ment of sale, and in alternative, for refund of sale 
price and also for damages as stipulated — Held, 
claims for refund of money and for damages were 
not one which arose out of contract but one which 
arose by reason ol breach of contract-Money which 
plaintiff would get on basis of claims, therefore, was 
not 'money due on contract’ within meaning of 
S. 3 (ii). (1963) 2 Mys LJ 467. 


-ORISSA MONEY LENDERS ACT (3 of 1939) 

-S. 8—Suit for recovery of loan of Rs. 5,100/- 
th interest — Maximum capital authorised under 
tificate of registration issued to plaintiff falling 
ow the amount of suit loan - Suit.is rightly dis¬ 
ced. ILR 1961 Cuttack 21 and ILR 1962 Cuttack 
Approved and followed. (1964) 6 O J D 207 


PATIALA REDEMPTION OF MORTGAGES 
ACT (9 of 2003, B. K.) 

-Pre.-Applicability to representatives. 

'he Patiala Redemption of Mortgages Act applies 
: only to the original parties to a m ° r J 3 . 8 ® 
rally applies to their representative 
aer by devolution or assignment. ILR (1955) Pepsu 
)=AIR 1955 Pepsu 145 1147) (Pt C) (Pr 6). 

-S. 4 - Mortgage redeemed by one ol 
light of co-mortgagors to apply for redempti 

:ir shares. 
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Where one of the mortgagors redeems the mortgage 
in its entirety he is subrogated to the position of the 
mortgagee. Hence where the original mortgage is 
redeemed in its entirety by one of several mortgaaors 
the other co-mortgagors are entitled to the benefit of 
the provisions of the Patiala Redemption of Mort¬ 
gages Act and may apply under S. 4 of the Act to 
the Collector for redemption of their share of the 
land from the redeeming mortgagor. I L R (1955) 
Pepsu 539= AIR 1955 Pepsu 145 (145) (Pt A) 
(Pr 7). 

-S. 12-Applioabilitv—Mortgieed land less than 

50 acres—Principal exceeding Rs. 5,000—Sait-Main¬ 
tainability. 

A mortgage would fall beyond the provisions of 
the Act only if the area mortgaged eiceeds fifty acres 
and al«o the amount of money secured eiceeds 
Rs. 5,000. Where one of the conditions is satisfied, a 
suit under S. 12 of the Act is competent. 

A mortgage of land measuring less than 50 acres 
would be governed by the Act by virtue of S. 1 (4) (a) 
even though the sum secured exceeded Rs. 5,000. 
(1960) 62 Punj L R 8)8. 

-PUNJAB REDEMPTION OF MORTGAGES 

Ad (2 of 1913) 

Ss. 4, 9, 12 -Application under S. 4 by mortgagor 
for redemption—Mortgagee’s objections — Collector 
stating 'controversy too complicated’ and directing 
parties to go to civil Court — Suit by mortgagor — 
Collector’s order is not required to be set aside—Case 
is not governed by Art. 14, Limitation Act, 1908, 
S. A. No. 1382 of 1960, dated 14-2-1902 (Punj), 
Reversed. See Debt Laws — Punjab Redemption of 
Mortgages Act (2 of 1913), S. 12. AIR 1965 Puoj 502. 

-S. 12—Scope of—No suit within one year under 

Art. 14, Limitation Act—Order of Collector becomes 
final and is binding-Limitation Act (1908), Art. 14. 
AIR 1955 NUC (Puoj) 1604. 

:—S. 12 — S. 1, Punjab Restitution of Mortgaged 
Lands Act (15 of 1938)—Scope of the Act—Act gives 
new remedy but creates no new rights. See Debt 
,,i ws ,“r PuD i ab Restitution of Mortgaged Lands Act 
(15 of 1938), S. 1. AIR 1955 NUC (Puoi) 1604. 

-PUNJAB RELIEF OF INDEBTEDNESS ACT 

(7 of 1934) 

——S. 31—Deposit of arrears of rent in Court under 
S. 31 amounts to valid tender. 

Since the law authorises a debtor to pay into Court 
any money due from him to a creditor, the intention 
and the purpose is that such payment is to be equi¬ 
valent to payment to the creditor. This is made clear 
by the consequence mentioned in S. 31 regarding 
stoppage of further interest. Hence deposit made 
under the section in respect of arrears of rent 
must be taken in law to be at least valid tender of 
such arrears. 1964 P L R 93, Foil. (’64) 66 Pun L R 

755 (DB). 

—TRAVANCORE-COCHIN HOLDINGS (STAY 
OF EXECUTION PROCEEDINGS) 

ACT (8 of 1950) 

-S. 2, Expl.—When the Michavaram of 84 Rupees 

per annum was equivalent to the mortgage amount 
itself, that is to say, there was rather a very high 
pattom and not the low pattom and the term of otti 
deed was 0 years, the transaction was held be 
kanom within the meaning of Act 8 of 1950 — 

m ocn? 1 o r) 0tti— T esl s- See Transfer of Property Act 
(1882), S. 58. AIR 1957 TravCo 239. y 

—TRAVANCORE HOLDINGS (STAY OF EXECU 
TION PROCEEDINGS) ACT AC ^ U ' 
(21 of 1124 M. E.) 

by Acl 8of 1^50)—Tenant hold¬ 
ing over after determination of tenancy—Landlord not 


entitled to'possession unless tenant entails forfeifure 
under Proviso (a) to S 4 of Act 8 of 1950-Suit for 
eviction — Tenant will not be ordered to pay mesne 
profits—He will be liable to pay rent at the specified 
reot and not mesne profits. See T. P. Act (1882), 
S. Ill (h). AIR 1956Trav-Co 86 (DB). 

—U. P. ENCUMBERED ESTATES 
ACT (25 of 1934) 

S. 50—Receipt of transferable U. P. Encumbered 


r --* * *-imvuuiucicU 

Estates Bonds—It amounts to receipt of interest in¬ 
cluded in full value of bonds on date when bonds 
were received. See Income Tax Act (19’2l S 3 
(1963) 49 ITR 502 (All). ( ^ 

—U. P. TEVfPOR AY POSTPONEMENT OF 
EXECUTION OF DECREES ACT 
(10 of 1937) 

*-S. 6 (c)—Words ‘who has taken’-Meaning of — 

Interpretation of the section—Applicability, 

The language u<ed in the section does not neces¬ 
sarily connote the idea of an express contract between 
the purchaser and the mortgagor as to the liability 
tor payment of the mortgage money. The words ‘who 
has taken’ are equivalent to the words 'who has 
acquired’ and they do not imply an express contract 
tor the payment of encumbrances which may fal 1 on 
the purchaser by operation of law. The section is 
applicable in such a case also. AIR 1952 All 645. 

—U. P. ZAMINDARS DEBT REDUCTION 

ACT (15 of 1953) 

-S. 4 (3)—Buildings belonging to or held by in¬ 
termediary excluding the site vest on the owner or 
intermediary by virtue of S. 9 of the U. P. Zamindari 

and Land Reforms Act (1 of 1951)-Mortgage partly 
of estate and partly of house property-Reduction of 
rent should be calculated on the basis:of S. 4 (3) and 
the amount distributed on the estate and the house 
in possession of mortgagors — Amount due on the 
specified date, viz. 1st July 1952, has to be reduced - 

/n e ?' r * e S e 1 2 chlslveof costs t0 be reduc ed. 1965 All WR 

(UL) 256 

-USURIOUS LO ANS ACT (10 of 1918) 

—S. 3—Scope — Party claiming relief under — 
Factors to be established. 

In order to apply S. 3 of the Usurious Loans Act 
two facts have to be proved: The first is that, interest 
was excessive and the second is that, the transaction 
was, as between the parties substantially unfair. Both 
these essentials must be proved to co-exist. The sec¬ 
tion enacts a number of circumstances which have to 
be considered by the Court before it exercises any of 
the powers. The party invoking the relief has to satisfy 
the conditions necessary for granting the relief under 
the Act. (1965) 2 Andh W ft 510. * 

—S. 3(b)-‘Any suit’ -Meaning of - If would in¬ 
clude a claim by a mortgagee lor the compesaticn 
amount under S. 30 of the Land Acquisition Act — 
Land Acquisition Act (1 of 1894). S. 30-Proceedings 

under Nature of—If a suit — If would attract the 
provisions of Usurious Loans Act. 08 

A*"JhKPT’Sl 8 “ Uke ,he Usuri0 «s Loans 

Act which is a beneficial enactment providing relief 

to debtors under certain circumstances of oppressive 

ra es cf in.erost, the Court should adopt a P g S 

olotpretahoo and not a narrow or literal interpret” 

tion which will not be in consonance with the object 

the Act or the intention of the Legislature Th« 

term -suit- Is not confined strictly to M action 

Any proceeding in a Court of justice to enforcT* 

demand is a suit. When used in statutes it is capable 

of an extended orrestricted interpetation as thecontait 

and the intention of the Legislature in enartimr 

particular statute appears to the Court to require® The 
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word ‘suit’ in S. 2 (3) of the Usurious Loans Act 
cannot be interpreted in a restictive sense of a pro¬ 
ceeding commenced by a plaint under the Civil Pro¬ 
cedure Code. A proceeding in a Court following a 
reference under S. 30 of the Land Acquisition Act 
will be a suit wiihin the meaning of the Usurious 
Loans Act and a party entitled to the compensation 
amount deposited can invoke the aid of the Act to get 
relief against excessive interest against his creditor 
who claims a right over compensation amount in 
those proceedings. (1965) 2 MLJ 526 = AIR 1966 
Mad 322. 

-S. 3—Penalty clause in mortgage providing for 

double enhancement of interest in cases of default 
—Not illegal when actual rate of interest allowed by 
Court till date of decree is 12 per cent p. a., which 
cannot be regarded as usurious or penal. AIR 1965 
Mad 537 (539) (Pt B) (Pr 3) (DB). 

DEFENCE OF HYDERABAD RULES (1348-F) 

■-R. 110 (1)—Directions as to publication of Press 

Note is not mandatory. See Hyderabad Cotton Cloth 
and Yarn Control Order (1355-F). 55 Cr L J 1093 = 
AIR 1954 (Hyd) 129 (FB). 

DEFENCE OF INDIA ACT (51 of]1962) 


been exceeded and that the conditions prevailing on 
the route and the exigencies of the the emergency 
permitted any other order, it cannot be said that S. 44 
of the Act has been infringed. ILR (1965) 2 All 303. 

DEFENCE OF INDIA RULES (1962) 

-R. 131 (2) (gg)—'"Any vehicle or class of vehi¬ 
cles”—Meaning of. 

Rule 131 (2) (gg) envisages classifications of all 
types and so long as a group of vehicles can fall in a 
categoryi it is a class of vehicles within the meaning 
of the rule. In view of the wide sweep of the words 
“class of vehicles” and also because these words have 
got to be read along with the preceding words “any 
vehicle” the sentence being “any vehicle or class of 
vehicles,” the conclusion necessarily has to be that 
all classes of vehicles, whatever be their nature and 
every vehicle, fall in the ambit of the words “any 
vehicle orclass of vehicles” occurring in R. 131(2)(gg). 
ILR (1965) 2 All 303. 

—R. 131 (2) (gg)—Defence of India Act (1902), 
Ss. 6(4) and 43—Motor Vehicles Act (1939),Chap.:IVA 
—Effect of S. 6 (4)—Section 43 makes R. 131 (2) (gfi) 
override Chap. IV-A See Defence of India Act (1902), 
S. 0 (4). ILR (1965) 2 All 303. 


-Ss. 6 (4) and 43—Defence of India Rules (1962), 

R. 131 (2) (gg)—Motor Vehicles Act (1939), Chap¬ 
ter IV-A—Effect of S. 0 (4)—Section 43 makes R. 131 
(2) (gg) override Chapter IV-A. 


The provisions of S. 6 (4) of the Act do not amend 
Chap. IV-A of the Motor Vehicles Act with the result 
that the provisions of that Chapter remain intact. 
But the circumstance that Chap. IV-A remains intact 
and the further circumstance that the provisions of 
Chap. IV-A override those of Chap. IV of the Motor 
Vehicles Act cannot lead to the conclusion that 
R. 131 (2) (gg) is subject to those provisions and in 
the case of inconsistency between the two, the for¬ 
mer will override the latter. On the other hand, S. 43 
of the Defence of .India Act clearly makes the pro¬ 
visions of R. 131 (2) (gg) override the provisions con¬ 
tained in Chap. IV-A of the Motor Vehicles Act. The 
effect of S. 6 (4) of the Defence of India Act is not to 
incorporate the provisions of Chap. IV-A of the 
Motor Vehicles Act. S. 0 (4) of the Aot does not 
reiterate the force of Chap. IV-A of the Motor Vehi¬ 
cles Act nor does It accord it any special status. All 
that it does is to allow that Chapter to remain where 
it is unamended. ILR (1965) 2 All 303. 


__Ss. 43, 6 (4) — Defence of India Rules (1902), 

R 131(2) (gg)—Motor Vehicles Act(1939),Chap. VI-A 
-Effect of S. 6 (4)—Section 43 makes R. 131 (2) (gg) 
override Chap.IV-A. See Defence of India Act (1902), 
S. 0 (4). ILR (1965) 2 All 303. 


_S 44—Defence of India Rules (1962), R. 131 

(2) (eg) and (i)—Order under dated 17-8-1964—Sec¬ 
tion 44 is directory — Disregard of directory and 
mandatory provisions - Difference between - Sec¬ 
tion not infringed by order. 


Section 44 is directory and not mandatory, even 
hough the word ‘shall’ and not ‘may’ has been used, 
rt is well settled that not much depends upon the 
use of the word ‘may’ or ‘shall,’ Even a directory 
provision has got to be obeyed. The difference bet¬ 
ween the disregard of a directory provision and a 
mandatory one is that whereas the infringement of 
:he former is not actionable unless prejudice and in- 
ustice has been caused, the violation of the 
illegal per se. In passing the order dated 17.3-1904 
no injustice or prejudice having been caused, and it 
not having been established that the minimum neces¬ 
sary interference with ordinary avocations of life, has 


—— R. 131 (2) f gg)—Order under, dated 17-8-1964— 
Part of order excluding private owners from specified 
route — No question of payment of compensation 
arises. See Constitution of India, Art. 31 (2). ILR 
(1965) 2 All 303. 

-Rr. 131 (2) (gg) and (i) — Order under dated, 

17-8-1904 — Section 44 is directory — Disregard of 
directory and mandatory provisions — Difference 
between — Section not infringed by order. See De¬ 
fence of India Act (1902), S. 44. ILR (1965) 2 All 
303. 


HOUSES AND RENTS 

-DELHI (CONTROL OF BUILDIVG OPER A¬ 
TIONS) ACT (53 of 1955) 

9 —Pre.—Delhi Minor Mineral Rules (1938)—Appli¬ 
cation for permit for quarrying after 30-6-19o7 not 
granted on ground that the land was in a controlled 
area under Act 53 of 1955-Suit by person requiring 
Government to grant him such permit—Pending suit, 
Act 53 of 1955 ceasing to be operative after 30-12- 
1957 having been replaced by Delhi Development 
Act (1957)-Under latter enactment area in question 
not notified as controlled area—Held there being no 
application pending before the Collector for the 
grant of permit change in law in the shape ot 
Act 53 of 1955 ceasing to be operative did not 
assist the plaintiff to obtain any relief fn the suit 
See Delhi Minor Mineral Rules (1938). 1962 (3) 

S C R 02=AIR 1967 S C 46 (48, 49) (Pt C) (Pr 7). 

g_S 4—If the land was in a controlled area un¬ 

der Act' 53 of 1955 and there was need -to prohibit 
□uarrying in the interests of the health of the people 
inhabiting the residential area adjoining the Qj** nl ° s > 
and the Collector was appraised of this fact by the 
Development Authority, the order of the Collector 
refusing permission for|quarrying could not be succes¬ 
sfully impugned. Arnar jq 

Union of India. 1962 (3) S C R 62= AIR 1967 SC 4b 
(48, 49) (Pt B) (Pr 7). 

DELHI SPECIAL POLICE ESTABLISHMENT 

ACT (25 of 1946) 

-S. 3 ( 2 )-Investigation made by Circle ^spector 

of Special Police Establishment — Legality — 0™ce 
who laid the trap-Power to investigate into olfenoe 
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-Circle Inspector of Special Police Establishment is 
Station Officer. See Prevention of Corruption Act 
(1947>, S. 5-A. 1959 M L J (Cri) 754^(1959) 2 Andh 
W B 317. 

DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION] ACT (44 of 1954) 

—7*5.19 — Displaced Persons (Compensation - and 
' Rehabilitation) Rules (1955), R. 102-Cancellation of 
allotment—Revision — Revisional authority holding 
that matter of validity of notice could not be re¬ 
agitated on account of applicability of rule of res 
Judicata because of the dismissal of writ petition 
previously Sled before High Court of Andhra Pradseh 
—That writ petition dismissedon ground of existence 
of alternative remedy which had not been exhausted 
and not on ground that it was disputed question of 
fact“D ec i s i°n of High Court held was not final and 
binding — Order of revisional authority held was 
erroneous. 64 Pun L R 922. 

~S. 24 f3) — Natural justice— Reasonable opport- 
unity — Essentials indicated. See Constitution of 
India, Arts. 226 and 32. (1964) 66 Pun L R 351. 

—-Ss. 29 and 20 — Auction sale of evacuee house— 
Confirmation of sale in 1957 — Issuance of certificate 
ot sale in 1959 — Petition by auction-purchaser to 
eject tenant of house in I960 - Held, sale certificate 
related back to date when sale was ccDfirmed and 
auction purchaser was entitled to file petition in 1960 
two years after date of confirmation. 1961 P L R 470, 
Rel.on. (1963) 65 Pun LR 258. 

~ S - 29—Scope and applicability — Petitioner was 
a tenant in respect of a shop forming part of compen- 
sanon pool—A respondent purchased it in a public 
™ 10 ? ? blained sale certificate from the con- 

h!?) S°f ities 7 Ordinarily, the tenant could not 
D0 ejected before the expiry of 2 years from the date 
or the certificate- Ejectment could be enforced only 

,,n3f r I h0 * ordl 5 ary . ,aw and DOt b V th e authority 
uIa J Act—Forcible ejectment by the authorities 
under the Act, held caused injury to the petitioner— 
ine respondent at whose instance the impugned pro¬ 
ceedings were taken could be subjected to a writ of 
mandamus to restore possession of the shop to the 

Punier 1962) Cur L I 351 = i L R (1962) 2 

S. 29 (2) — Sale in auction of property of class 
notified under S. 9 (2) — Purchase price not paid by 
auction purchaser—Sale certificate not issued to him 

n. T( C c n n 5 e no * ran * f er of property sold — 

evenif °r! f D ? 1 avai,able to auction purchaser 
Provisional possession had been transferred to 

and 5 ° Uee had attoro « d io his favour-Property 
continued fo vest in Government -Title could not be 

PunL B 922 PaSSedt0 aUctlon purchaser * (1862)64 

—S. 40 (3) — Natural Justice — Reasonable opport- 
? ~7 Ewentials {indicated. See Constitution of 

India, Arts. 220 and 32. (1984) 66 Pun L R 35l. 

per SONS (COMPENSATION 
AND REHABILITATION) RULES (1955) 

T? Ive compensation—When 

Right is hit if claimant is in possession of 
^ricultural land allotted to him, but not if allot- 

M t (19“ 5 r2 e puniM8. 1 ' illn * °' herwls8 wUhdrawn ’ 

—•R. 90 (141—Scope and applicability — Forfeiture 

s' f'B pSUlJSJI SS. c "'“" *” <“» 

tion of allotment for giving possession to auction 


purchaser not sufficient reason— Words and Phrases 
-"Sufficient reason”. (1962) 64 Pun L R 922. 

-Rr. 104, 105 — Natural justice — Reasonable 

opportunity — Essentials indicated —Displaced Per¬ 
sons (Compensation and Rehabilitation) Act (1954), 
Ss. 24 (3) and 40 (3). See Constitution of India, Arts. 
220 and 32. (1964) 66 Pun L R 351. 

DISPLACED PERSONS (INSTITUTION OF 
SUITS) ACT (47 of 1948) 

-*—S. 8 (b) (as amended by Displaced Persons 
(Institution of Suits and Legal Proceedings) Amend* 
ment Act (1950)) and S. 3 —Displaced Persons (Debts 
Adjustment) Act (1951), Ss. 36 and 2 ll0)-Location 
of Bank—Test for determination of — Bank shifted 
from Lahore to Delhi in May 1947—Came under 
definition of displaced person. (1905)Pun.L R (Supp) 
83 (DB). 

DISSOLUTION OF MUSLIMSMARRIAGES 

ACT (8 of 1939) 

—S. 2 (viii)-Scope and applicability — Wife enti¬ 
tled to a decree for dissolution of her marriage if 

of cruelt y by the husband be accepted. 
1982 B L J R 258. 

DIVORCE ACT (4 of 1869) 

*S. 7 Maintenance —Wife and son—Christians 
of Travanoore — Desertion of wife proved — Wife 
held entitled to separate maintenance — Son held 
not so entitled. 

. Held, (i) that the husband had been guilty of deser¬ 
tion of his wife that is, of abandoning her without 
her consent or against her wish, and she was, there- 
*®te, entitled to separate maintenance. 1949 Ker L T 
152, Foil, (ii) that there was no legal right to ask for 
maintenance for a son from his father. Maintenance 

KSir-n 1101 therefore, be decreed for the son. AIR 
1953 Trav-Co 01, Foil. (1964) 1 Ker L R 137. 

EASEMENTS ACT (5 of 1882) 

—-S. 13— Easement of necessity — When can be 
claimed. 

An easement of necessity could be claimed only 
when it is necessary for the plaintiff to exercise that 
right for the reasonable enjoyment of his own pro¬ 
perty which cannot be otherwise enjoyed. So also if 
the right claimed by way of an easement of necessity 
is the right of way and there are more ways than one 
from which the plaintiff could reach his own pro¬ 
perty, he would not be entitled if he could reach his 
property by the other way to claim a right of way 
ovpr the defender's land. ILR (1963) Mys : 814. 

—S . 13 -Party-wall -Meaning of - Rights of 
adjoining owners - One of such owners raising 
structure over party-wall increasing or lowering of 
?eight of such wall amounts not only to an inter¬ 
ference with the right of the other, but it amounts to 
an exclusion Remedy of the other is to restore party- 
wali to its original position by mandatory injunction 

fiS77), S 55 A>R SpeCiBC nell6f Ac ‘ 

—S. 13-Party-wall — Construction on party-wall 
Removal. The two adjoining owners of a party wall 
“ ? K 0 . rn j n0nand the wall cannot be treated 

Ion ? ir . U L denaUy int0 lwo sl »Ps, one 
to one neighbour and the other to the 
other. If one of them excludes the other from the 

5s SS4 Mvfcras ,ss: 
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EASEMENTS ACT (5 of 1882), S. 18 


9 -S 18 — Pre emption—Right of—Decree for— 

Time at which decree-holder is substituted in place 
of original vendee. 

The right of pre-emption could be effectively exer¬ 
cised or enforced only when the pre-emptor has been 
substituted by the vendee in the original bargain of 
sale. A conditional decree whereunder a pre-emptor 
gets possession only if he pays a specified amount 
within a prescribed time and which also provided for 
the dismissal of the suit in case the condition was not 
complied with, could not obvioasly bring about the 
substitution of decree-holder in place of the vendee 
before the condition was complied with. Such a sub¬ 
stitution took place only when the decree.holder 
complied with the condition and took possession of 
the land. AIR 1910 P C 179; 32 MLJ 459, Rel. on. 
Bishan Singh v. Khazan Singh, 1LR (1958) Punj 2225 
= 1959 SCR S78 = 1858 SCJ 1234 = AIR 1958 
S C 838. 

-S. 18 — Pre-emption—Co-sharer mortgaging his 

share in property — His right of redemption becom¬ 
ing barred bv lapse of period of 60 years—He cannot 
pre-empt sale of the other share of the property. 
AIR 1954 Ajmer 51. 

-S. 18 — Pre-emption — Right to — Joining of 

strangers. 

The law of pre-emption is technical and has got its 
rules according to which the law has to be applied. 
It is a weak right and any infringement of those 
rules takes away the right and defeats the claim. 

A pre-emptor, therefore, loses his right of enforcing 
pre-emption b> joining in his claim persons who are 
strangers and the fact that the latter get their names 
removed from the record by an amendment of the 
plaint does not make any difference, nor can 0. 1, 
R. 9 or R. 10 help the pre emDtor. 5 All 197, Foil. 

1953 All L J 53G = 1953 All W R (H C) 609 = A I R 

1954 All 94. 

-S. 18—Pre-emption — Right of — Original sale 

being subject to agreement for recovery —Pre-emptor 
can pre-empt the property and get into the shoes of 
the vendee subject to the same condition — Vendee 
reselling property to vendor — Pre-emptor lo«es his 
right of pre emption 1953 AH L J 317 (2)=1953 All 
W R (II C) 509 = AIR 1953 All 696. 

-S. 18 — Pre-emption — Fight to — Device to 

defeat a claim for — Legality — Acquisition by gift 
from vendor of fractional share — Effect — Matters 
to be considered by Court. 

Though it can be said that in a way it is permissible 
to resort to a device, if it is not illegal, to defeat a 
claiift for pre-emption, the rule only permits a pro¬ 
posed vendee to improve his position vis-a-vis the 
likely pre-emptors bv acquiring a status equal or 
superior to theirs. He may do so by acquiring pro¬ 
perty in the village, mahal or sub-division of the 
mahal, which he intends to purchase, by a transaction 
which is not liable to pre emption (e.g.) exchange 
or gift. Whenever-a proposed vendee, before pur¬ 
chasing the property, acquires a small bit of it by 
exchange, the only matter that requires investigation 
is, whether the transaction of exchange is a genuine 
transaction or only sham or bogus. 

Where an intending vendee acquires some little 
property by gift from a person other than the intend¬ 
ing vendor, in order to lacquire a status equal or 
superior to that of likely pre emptors to meet a claim 
for pre emption, the plaintiff pre-emptor can succeed 
in his suit only if he can prove that the ostensible 
gift is sham and bogus or that it is in fact a sale. 
Where, however, the intending vendee acquires pro¬ 
perty by an ostensible gift from the intending vendor 
under similar circumstances, the position is some 
what different. In such a ease it cannot be said that 
the intention of the ostensible donor or of the parties 


to the transaction is the sole determining factor. The 
legal effect of a transaction cannot always be con. 
trolled by the intention of the parties. ILR (1953) 1 
All 374 = AIR 1952 All 149. 


-—S. 18—Pre-emption — Every villager, if he has 
right to pre-empt sale of land in village. 

Having regard to the common meaning which the 
law attaches to the word "pre-emption,” It cannot be 
said that every villager has. regardless of the fact 
whether he has any property or not in the village, a 
right to pre-emot the sale of land in the village. 
(’51) 1951 A W R (H C) 230 = AIR 1951 All 850. 

-S. 18 — Pre-emption—Mode of exercising right— 

Foreclosure decree — Person having right of pre¬ 
emption taking sale from mortgagees — Judgment- 
debtor under foreclosure decree cannot pre-empt 
sale. AIR 1950 All 647. 


-S. 18—Pre-emption — Circumvention of — Prior 

to purchase of property in village, vendee acquiring 
fractional share from vendor under deed of gift — 
Right of pre-emption if defeated. 55 Cal W N 113 = 
AIR 1951 Cal 37 (DB). 

Overruled on another point in AIR 1952 Cal 35 
(FB).] 

-S. 18 —Pre-emption — Right of —Transfer after 

accrual of pre-emption right — Right saved even 
though property transferred to first vendor. 

Any transfer by the vendee subsequent to the 
accrual of the right of pre-emption will be subject to 
the pre-emptor’s rights, and his right will not be 
defeated by the voluntary retransfer by the vendee 

in favour of the original vendor. 1961 MPLJ (Notes) 
161. 

-S. 28 — Deed —Construction-Compromise deed 

— Ownership of rooms on upper floor with S — 
Approach to rooms only through open roof of rooms 
of P — Ownership of roof held was with S. AIR 


1955 NUC (Ajmer) 1983. 

-S. 35-Pre-emption - Customary right — Wajib- 

ul-arz — Interpretation — Custom of pre-emption 
Validity — (Constitution of India, Arts. 19 (L) »f) and 
19 (5)). AIR 1955 NUC (All) 2748. 

-S. 41—Extinguishment of easement of necessity— 

Possibility of plaintiff reaching his own land by some 
route, however circuitous and however long it may 
be, does not extinguish right to :easement of neces¬ 
sity. ILR (1963) Mys 814. 

_S 56 —Abadi licence is heritable and assignable 

—Land not settled with the possessor under b. 5 (a) 

of Abolition of Proprietary Rights Act-There can 
be no enhancement of assessment of land revenue. 
See Tenancy Laws — M. P. Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) Act (1901), 
S 5 (a). 1962 MPLJ (Notes) 293. 


ELECTRICITY (SUPPLY) ACT (54 of 1948) 

—S. 79 (c) — Mysore Civil Services Rules (1958), 
41 Note 7 - Power given to Mysore State Elecri- 
y Board under S. 79 (c) is very wide and method 
d manner of exercising it is entirely left to Board 
Board instead of framing its own regulations adopt- 
z State Civil Services Rules as its own regulations 
govern service conditions of its employees 
oard’ passing order inconsistent with Note 7 to 
41 — Employees of ‘Board’ held not entitled to 
nefit of Note 7 to R. 41 - Note should place 
order in question — Rules do not bind Board on 
eir own force - As ‘Board’ has power to make re- 
llations, it has also the power to amend any ottne 
ovisions contained in ‘Rules’ — Order clear 
ambiguous applying to all selectees - No question 
permitting both Note and order to operate i 
fferent fields by adopting rule of harmonious con 

ruction. (1964) 2 Mys L J 7. 
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EMPLOYEES’ PROVIDENT FUNDS ACT 

(19 of 1952) 

—S. 1 (3) — Object of the Act. 

The Act is a beneficient measure enacted for the 
purpose of institution of Provident Fund for em¬ 
ployees in factories and other establishments. The 
provisions have been made for the better future of 
the industrial worker on hi? retirement and for the 
benefit of his dependents in case of his death while 
in employment. However, to avoid any hardship to 
new establishments who may not start making pro¬ 
fits in their infancy it has been provided that they 
shall be exempted from the application oi the Act for 
the stated period. 1966 Raj L W 209=ILR (1966) 16 
Raj I30=( 1965) 2 Lab L J 704 (Raj). 

-Ss. 6, 4 - Dismissal of employee for misconduct 

—Employee is entitled to recover amounts contributed 
by him towards provident fund with intere*t thereon. 
See Provident Funds Act (1925),' S. 4. (1964) Lab L J 
500 (Mad). 

—S. 16 — Scope of S. 19A — It does not deal with 
individual controversy between parties — Order of 
Central Government under S. 19.4 directing that the 
establishment is new set up, passed at instance of 
party without hearing the other side — Order is in¬ 
valid — Order also held as violative of principle of 
natural jnstice — Constitution of India. Art. 220. See 
Employees’ Provident Funds Act (1952), S. 19\ (iv). 
1966 Ra| L W 209 = ILR (1966) 16 Raj 130=(1965) 
2 Lab L J 704. 

-S. 19A — Employees’ Provident Fund Scheme 

(1952), R. 268—Relative scope of. 

A comparison of R. 26B with S. 19A of the Act 
reveals that, though both are meant for removal of 
certain doubts the frame of the two provisions differs 
in material respects. WhileS. 19.4 of the Act con¬ 
templates the making of a provision or giving of a 
direction which should not be inconsistent with the 
provisions of the Act by the Central Government, 
R. 26B of the Scheme contemplates a decision by the 
Regional Commissioner or the State Commissioner. 
Then while S. 19A does not in terms provide for 
hearing of the employer and the employee, R. 26B 
makes an express provision for hearing. Then what is 
significant to note in S. 19A of the Act is that the 
difficulty or doubt should arise "is giving effect to the 
provisions of this Act.” 1963 Raj L \V 209 = ILR 
(1966) 16 Raj 130=(1965) 2 Lab L J 704. 


- -5 s * , 19A aod 10 — Sc °P e °I s - 19A — R does 

not deal with individual controversv between parties 
—Order of Central Government under S 19 a direct¬ 
ing that the establishment is new set up, passed at 
instance of party without hearing the other side — 
OrderMs invalid - Order also held as'.violative of prin¬ 
ciple of natural justice — Constitution of India, 
Art. 226. 


Section 19A is an adjunct only to the administra¬ 
tive machinery provided by the Act for enforcing the 
several provisions thereof and could be resorted to 
°nly;lor the removal of difficulties or doubts that the 
officers might experience. It is designed to clothe the 
Central Government with the power of Issuing direc¬ 
tion of a general nature or to make provision which 
may be of a general nature and not for dealing with 
any individual controversy between the parties. For 
that they are left to pursue the ordinary remedies 
under the law particularly when the provisions of 
the Act do not bar the jurisdiction ol the Civil Courts 
regarding the settlement of disputes between the 

S?Pl°^ er ® ndem P ,0 y eerelatin 8 to Provident Fund. 
1966 Raj L W 209=ILR (1960) 16 Raj 130 = 11965) 
« Lftb L J 704. 


-Para 26B -- Relative scope of. See Employees 
Provident Funds Act; (1952), S. 19A. 1966 Raj.LW 


209=ILR (1966)16 Baj 130 = (1905) 2 Lab L J 704. 

EMPLOYEES’ STATE INSURANCE ACT 

(34 of 1948) 

-Sr. 1 (3), 61 and 72 - Section I (3) is intra vires 

Art. 14 of Constitution and is not discriminatory — 
If is a conditional legislation and C-n'ral Govern¬ 
ment has authority to implement it. (1961) ILR 40 
Pat 193 (DB). 

-S. 2 (9) — “Employee” — Meaning — He is one 

who is directly or indirectly connected with the 
manufacturing process. (19(5-66) 28 FJR 141= 
(19661 1 Lab L J 6S7. 

-—Ss. 53. 66, 75 — E. S. I. Corporation incurring 
liability to pay workmen’s compensation — Re¬ 
imbursement of compensation from employer — Ac¬ 
tual payment of compensation by Corporation — Not 
a precondition. 

In the context in which the word ‘‘re-irabursed’* 
is used in S. 00, it merely means the right to recover 
from the employer the actuarial present value of the 
periodical payments which the Employees’ State 
Insurance Corporation is under a liability to make to 
the dependants of the deceased employer, irrespective 
of the actual amount which the Corporation may 
ultimately have to pay. Therefore, it cannot be said 
that the Corporation is not entitled to call upon the 
employer to reimburse the amount of compensation, 
unless the amount is actually piid to the dependents 
of the deceased worker. (1964-65) 26FJR 124 (Punj). 

-Ss. 61, 72 and 1 (3)—Superior benefits enjoyed 

by employees under contract of service or standing 
orders—Such benefits cannot be curtailed on intro¬ 
duction of scheme. (1961) ILR 40 Pat 193. 

-S. 66 — E. S. I. Corporation incurring liability 

to pay workmen’s compensation — Re-imbursement 
of compensation from employer—Actual payment of 
compensation by Corporation — Not a precondition. 
See Employees’ State Insurance Act (1948), S. 53. 
(1964.63) 26 F JR 124 (Punj). 

—S. 72 — Section 1 (3) is intra vires Art. 14 of 
Constitution and is not discriminatory—It is a condi¬ 
tional legislation and Central Government has autho¬ 
rity to implement it. See Employees’ State Insurance 
Act (1948), S. 1 (3). (1961) ILR 40 Pat 193. 

——Ss. 74, 75 — Mandamus and certiorari — Writs 
cannot be issued against private individual. See 
Constitution of India, Art. 220. (1961) I L R 40 
Pat 193. 

—S. 75 — E. S. I. Corporation incurring liability 
to pay workmen’s compensation — Re-imbursement 
of compensation from employer — Actual payment 
of compensationn by Corporation — Not a precondi¬ 
tion, See Emolovees’ State Insurance Act (1948), 
S. 53 (1964-63) 26 F JR 124 (Punj). 

-S, 78 — Punjab Government Court Rules (1949), 

R. 47 — Provisions of Act or Rules do not permit 
employees’ insurance Court to review its order — 
Power to review is not mere matter of procedure nor 
the Court or Tribunal has inherent right to review its 
own order even in absence of statutory provisions per¬ 
mitting such a course. (1962-63) 23 F J R 453 (Puoj). 

EVACUEE INTEREST (SEPARATION) ACT 

(64 of 195L) 

-S. 20 (2) — Stay of suit under — Stay ceases to bo 

operative as soon as proceedings under Act ceaso to bo 
pending and come to an end — No formal application 
tor revival of stayed suit is necessary-Suit cannot be 

p.rtl a »y revived but must be disposed ol ou merits. 
1965 Pun L R.(Sup) 79. 
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EVASION OF STATUTE 


EVASION OF STATUTE 

—For statutory cross references see underi 

(1) "Fraud on Constitution”. 

(2) "Fraud on Law of Registration”. 


EVIDENCE ACT (1 of 1872) 

—S. 1—Labour Courts — Procedure — Proceedings 
not governed by the technicalities of Evidence Act — 
General principles thereof are however applicable. 
See Industrial Disputes Act (1947), S. 2 (k). (1964) 
2 Lab LJ 287 (Mad). 

—-S. 1—Departmental enquiries—Rules contained in 
Evidence Act have no application—Reliance on testi¬ 
mony of accomplice is not vitiating circumstance. See 
Constitution of India, Art. 311. (1965) 2 Lab L J 
519=( 1964) 2 Mys L J 153. 


-—S. 3—Criminal trial—Proof of guilt—Circumstan¬ 
tial evidence—Nature of. 

In the case of circumstantial evidence, the cir¬ 
cumstances sought to be relied upon must be proved 
beyond-reasonable doubt. The circumstances proved 
must not be inconsistent with the innocence of the 
accused and consistent only with his guilt, and they 
should not be capable of any explanation on any 
reasonable hypothesis other than the guilt of the 
accused. (1961) 2 Guj L R 451 (DB>. 

——S. 3—Proved — Conditions of temporary appoint¬ 
ment under, not existing in P’s case — Almost all 
documents showing that P’s appointment was to 
substantive post — Held P’s appointment was to sus- 
tantive post and not to temporary post. See Jammu 
and Kashmir Civil Services (Classification, Control 
and Appeal) Rules (1956), R. 14. 1965 Kash L J 179. 

-Ss. 3, 5, 101-104 — Offence under S. 302, Penal 

Code _ Prosecution prima facie establishing guilt of 
accused — Plea of alibi by accused, but accused not 
supporting it bv calling defence witnesses on ground 
that he cannot be called on to prove his innocence — 
Held it was for accused to rebut prosecution evidence 
by pointingoutinherent weaknessesinprima facie case 
established by prosecution — Penal Code (1860), 
S. 302-Criminal P. C. (1898), S. 267. 1963 Mad W N 
638. 


-S. 3—Will—Proof of-Standard of proof required. 

The English rule laid down by the Ecclesiastical 
Courts that in the case of inofficious will, the duty of 
a party propounding a will is to satisfy the conscience 
of the Court by removing all suspicion about the will 
has no application in India. In India no higher stan¬ 
dard of proof than what is necessary under the statute 
law viz., S. 3, Evidence Act is required for proof 
of the will. (’50) 28 Mys L J 124 (DB). 

-S. 3—Certain event leading to inference both in 

favour of accused and against him — Inference in 
favour of accused should be drawn. ILR (1964) Mys 
486. 


-S. 5 — Appreciation of evidence — Demeanour of 

■witness—What is—Remarks on demeanour. 

Merely because a witness does not state facts which 
are incriminatory of the accused and which other 
witnesses have deposed to, it cannot necessarily be 
inferred that the witness is trying to suppress the 
truth and to favour the accused. His evidence may 
be true a D d that of the other witnesses false Demeanour 
of a witness is his bearingoroutwardbehaviour. lt 
is distinct from the impression made on the Judge by 
the demeanour. Remarks made by a Judge on the 
demeanour of a witness should relate to the demea¬ 
nour of the witness. (1961) 2 Guj L R 451 (DB). 

-S S—Offence under S. 302, Penal Code — Prose¬ 
cution prima facie establishing guilt of accused- 
Plea of alibi by accused, but accused not supporting 
it by calling defence witnesses on ground that be 


cannot be called on to prove his innocence — Held it 
was for accused to rebut prosecution evidence by 
pointing out Inherent weaknesses in prima facie case 
established by prosecution. See Evidence Act (1872), 
S. 3. 1963 Mad W N 638. 

—S. 5 — Evidence of partisan witness cannot be 
discarded merely because it is given by partisan — 
However, his evidence must receive corroboration — 
Measure of corroborative evidence varies from case to 
case. (1965) 4 Law Rep 143 (Mys) (DB). 

-S. 5—Offence under S. 376, Penal Code—Nature 

and extent of corroborative evidence — It must sup¬ 
port statement of prosecutrix. See Penal Code (I860), 
S. 376. (1962) 40 Orissa J D 305 = 1 East L R 213= 
28 Cut L T 385. 

-S. 9 — Having regard to unsatisfactory nature of 

evidence relating to accused and long delay that 
took place between time of their arrest and identi¬ 
fication parade and also having regard to length of 
time between occurrence and identification parade, 
held evidence of identification parade could not be 
relied upon. (1962) (2) Andh LT 115. 

-Ss. 9, 134—Identification evidence — Admissibi. 

lity—Whether identification by one witness is suffi¬ 
cient is a question of fact. 

The identification evidence is admissible under S. 9 
of the Evidence Act. The statement of the identifier 
in the identification parade is merely a former state¬ 
ment of the identifier and can be used either for con¬ 
tradiction or for corroboration. (1963) 29 Cut L T 
217. 


)-S. 13—Pre-emption— Custom—Non-Muslims — 

roof. 

If the right of preemption is set up by non- 
luslims on the basis of a custom, the existence of the 
ustom is a matter to be established by proper evi- 
ence. But when the existence of a custom under 
/hich the Hindus claim to have the same rights 
f pre-emption as Muhammadans, in any district, 
: generally known and judicially recognised, it is 
ot necessary to prove it by further evidence. A 
jng course of decisions has established the exis- 
;nce of such custom in Bihar, Sylhet and certain 
arts of Gujarat. Audh Behari Singh v. Ga/adhar 
aipuria, 1955 S C A 132 = 1954 Andh L T (Civil) 
0 = 1954 SCJ 590 = 1954 A L 1:529=1954 B L J R 
51=(1955) 1 S C R 70=A I R 1954 S C 417. 

—S. 13- Customary right — Wajib-ul-arz — Inter¬ 
relation — Custom of pre-emption—(Constitution of 

SS Art. 19 (?) (»> and 19 (5). AIR 1955 NUC (All) 


-Ss 13 and 35 — Pre-emption — Custom of pre- 
iption detailed in Wajib-ul-arz - Muhammadan 
w of pre-emption if applies. 

Where in a Wajib-ul-arz details are given to show 
w the property must be offered to co-sharers, a 
stom of pre-emption exists not according to the 
jhammadan law but in terms of the Wajib-ul-arz 
d incidents of Muhammadan law do not apply. 
1) 1951 All W (H C) 230= AIR 1951 All 850. 

-S. 13 — Pre emption — Endorsement of Sub- 

gistrar to effect that vendor had heard sale, deed 
id out and had been identified by pre emptor- No 
ect evidence that deed was read out in pre- 
mtoi’s presence — That pre-emptor knew contents 
5eed held could not be inferred. AIR 1950 All 190. 
-S 13—Wazib-ul-arz — Raigarh State Wazib-ul- 
Cls. 38, 41-Cutting trees of spontaneous growth 
Rights of raiyats - Sal trees could be cut — UP. 
ates Land Tenure Order (1949). Cls. 21 (1) and 4- 
zhts in trees - Transferable by raiyats — Matter 
ecifically provided in order — Provisions in Wazib- 
arz no longer in effect. 1962 Jab L j 1087 — 1962 
P C 238=1962 M P L J 772. 
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_S. 13—Custom—Khairagarh Wazib-ul-arz, Cls.20 

and 27 — Maufidar is proprietor only when he re¬ 
covers revenue — Maufidar Khairati is a tenant and 
not a proprietor. See Tenancy Laws — M. P. Aboli¬ 
tion of Proprietary Rights (Estates. Mahals Alienated 
Lands) Act, S. 2 (m) (ii). 1961 M P L J (Notes) 101. 

-S. 13—Wazib.ul-arz — Construction — Lessee to 

enjoy natural annual produce of trees including 
fruits and flowers — Right to draw toddy juice from 
sindi trees held included-Words and Phrases-Phal, 
pbool natural annual produce. ILR (1952) Nag 668- 
AIR 1953 Nag 205. 

-S. 13—Wazib-ul-arz (Raigarh District), Ss. 28, 

30 (a)—Application to minor ryot. 

The words “Nabalig ryot” occurring in S. 30 (a) 
of the Wajib.ul.aiz suggests that ryots can be minors 
also, and that such minors will be deemed to be 
ryots. There is no reason lo suggest that the word 
‘ryot’ occurring in S. 28 refers only to "adult ryots." 
A "minor ryot" may lease out the holding till he 
attains the age of 18 years, but he certainly cannot 
allow the holding to lie fallow. (’51) 1951 N L J 196 
(Rev). 

-S. 17—Admission as to date of his birth by party 

—Presumption. 

Per Division Bench: Where the plaintiff bad at all 
material times given his date of birth as 30-3-1901, 
then in the absence of any evidence to the contrary 
it may be presumed that that was his date of birth on 
the principle that what a party himself admits to be 
true may reasonably be presumed to be bo. ILR 
(1965) Andh-Pra 142. 

: —S. 18—Civil P.C. (1908), O. 8, R. 5- Admissions 
in pleadings — Unqualified admission by defendant 
that plaintiff's account shows some credit balance — 
Case against defendant is treated as proved by ad¬ 
mission. 1905 Raj L W 523. 

—S. 24-Extra judicial confession—Value of. 

The truth of the evidence of an extra judicial 
confession has to be carefully weighed just like any 
other evidence In a criminal case. If true it is cogent 
evidence. The actual words used by the accused are 
the primary evidence of the confession and if pos¬ 
sible they should be ascertained because it is the 
function of the Court and not of the witness to 
construe the confessional statement. ILR 1902 Andh- 
Pra 496 (DB). 

-S. 24—Retracted confession — Can be taken into 

consideration against co-accused if corroborated in 
material particulars. (1963) 29 Cut L T 217. 

-—S. 25 — Whether a person is police officer — 
Criterion for determination is whether the person has 
been invested with power of investigation under 
Criminal P. C. — Police patel is not police officer — 
Proof of confession held not barred under S. 25. 
ILR 1962 Andh.Pra 496 (DB). 

-S. 25 — Bihar and Orissa Excise Act (2 of 1915), 

S. 47 (B)—Opium Laws Amendment Act (1957), S. 3— 
Prosecution under for possession of contraband 
articles — What prosecution has to prove — Search 
and recovery of contraband article from house alleg¬ 
ed to be in possession of accused—Seizure list signed 
by accused — Effect — Confession to Excise Officer 
—Hit by S. 25, Evidence Act. See Bihar and Orissa 
Excise Act (2 of 1915), S. 47 (B). (1965)31 Cut L T 
990. 

*-S. 27—Accused making statement on 11*4-1958 

relating to his having hidden case property and 
bringing it on 10-4.1958 which was lying on grass 
in public high-way to which any one oould have 
access — Held, there was already discovery and sub¬ 
sequent recovery could not come within ambit of 
$. 27. (1902) 2 Andh L T 115. 


-S. 27—Word 'custody* — It has a wider meaning; 

than actual arrest — Held, person going to police 
station and giving report incriminating himseit 
would be deemed to have submitted himself to police 
custody, from the moment of appearance at police- 
station — Fact that he was formally arrested only 
after statement was given would make no difference. 
1963 Mad W N 638. 

—— S. 27—Discovery of fact — What it means: AIR* 
1958 All 293, Explained. 1963 Mad W N 638. 

-S. 32—Dying declaration — Declaration in form* 

of answers to questions put by Magistrate — Ques¬ 
tions not recorded—Value of such declaration. (1965) 
2 Law Rep 020 (DB). 

-Ss. 33 and 137 — Averments in affidavit which' 

could not be tested by cross-examination — Held*, 
statement in affidavit could be disregarded. (1964) 52; 
I T R 756 (All) (DB). 

-S. 34 — Khata Bahi — Admissibility in evidence; 

A Khata Bahi is a book of account and if it is main¬ 
tained in the regular course of business it can be* 
admitted in evidence under S. 34. It is a different 
matter, what weight can be attached to the entries in. 
the Khata which have not been supported by the- 
production of the original account books from which* 
the entries in question have been copied. 1965 Baj* 
L W 523. 

-S. 35 — Mutation entries — Value of — A ficti¬ 
tious or fraudulent entry secured in collusion with* 
Patwari is, in law, no entry at all and therefore 
cannot coaler any status. 1962 All W R (HC) 861. 

-S. 35 — Pre-emption — Custom — Sale of abadi 

site — Wajib ul arz recording right only on a sale oh 
hiqiyat — Effect. 

Where according to the wajib ul-arz the right of 
pre-emption arises only when there is a sale of 
haqiyat, there can be no right of pre-emption in the 
case of a sale of abadi site because haqiyat does not 
include abadi site. 1951 AWR (HC) 207= AIR 
1952 All 148. 

-S. 35 — Record of rights — Discrepancy between 

Wajib-ul-arz and Kh&sra — Former to be given more 
weight. AIR 1951 Nag 447 (Pt A). 

[Reversed on another point in AIR 1954 Nag 103,1 

——S. 36 — Conviction under S. 279, Penal Code — 
Reliance on sketch map inadmissible under S. 102, 
Criminal P. C. — Conviction should be set aside. See 
Criminal P. C. (1898), S. 162. ILR (1965) Cut 383. 

-S. 38— Survey map—Presumption under—Entries 

in Municipal Khasra prepared under Calcutta Survey 
Act — Admissible as evidence of possession — Entry 
‘Sahan Sarak* — Meaning of — Evidence —Apprecia¬ 
tion of. See Evidence Act (1872), S. 30. (1965) ILR 
44 Pat 416. 

-S. 45 — Value of expert evidence — Evidence of 

Foot-print Exoert — If evidence establishes the 
faotum probandum, Court can act solely upon expert 
evidence. (1964) ILR 43 Pat 211 (DB). 

-S. 50 — Scope — Evidence of mere general repu¬ 
tation— Admissibility as proof of relationship. (1962) 
ILR 41 Pat 435 (DB). 

-Ss. 83, 36 — Survey map — Presumption under— 

Entries in Municipal Khasra prepared under Calcutta 
Survey Act — Admissible as evidence of possession— 
Entry 'Sahan Sarak* — Meaning of — Evidence — 
Appreciation of. (1965) ILR 44 Pat 416 (DB). 

• —S. 92 — Deed — Construction — (T. P. Act 
(1882), S 8). 

Where a document has to be construed, the inten* 
tion must be gathered, in the first place, from the 
document itself. If the words are express and clear,, 
effect must be given to them and any extraneous 
enquiry into what was thought or intended is ruled 
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out The real question in such a case is not what 
tne parties intended or meant but what is the legal 
■effect of the words which they used. If, however, 
there is ambiguity in the language employed, then it is 
permissible to look to the surrounding circumstances 
to determine what was intended. AIR 1954 S C 345. 

.~ S . s * 10'-104 — Sale; Tax - U. P. Sales Tax Act 
■(lo of 1948), S. 4 — Exemptions from taxation with 
regard to particular class ot goods — Onus of proof 
~ See Sales Tax - U. P. Sales Tax Act (15 of 1948), 

S. 4. (1963) 14 STC 88 (All). 


**Ss 101 to 104 — Failure of postal clerk to verify 
cash-balance daily — Submission of incorrect return 
— Conversion and not negligence must be inferred. 
See Penal Code (1800), S. 409. (1963) Jab LJ 142 
(Madh Pra) 


■-Ss. 101-104 — Burden of proof — Limitation Act 

(1908), S. 19 (2) — Undated acknowledgment — Oral 
evidence as to its date — Plaintiff must let in the 
evidence — It is for plaintiff to make out that his 
claim is within time. See Limitation Act (1908), S. 19 
(2). (1965) 2 Mad LJ 510. 


-Ss. 101-104 — Offence under S. 302, Penal Code 

—Prosecution priraa facie establishing guilt of accus¬ 
ed — Plea of alibi by accused, but accused not 
supporting it by calling defence witnesses on ground 
that he cannot be called on to prove his innocence— 
Held, it was for accused to rebut prosecution evi¬ 
dence by pointing out inherent weaknesses in prima 
facie case established by prosecution. See Evidence 
Act (1872), S. 3. 1963 Mad W N 63S. 


-Ss. 1OU104 — Hindu Law — Joint family busi¬ 
ness — No presumption normally arises — Burden 
of proof on him who claims share from joint 
family business. See Hindu Law. ILR (1962) 1 Mad 
S72. 


-Ss. 101*104 — Minor — Litigation on behalf of 

— Burden to establish certain facts — Burden not 
lessened by mere minority — Hindu law — Minor. 


It is not open to persons in the position of the 
minor to plead minority as an excuse for ignorance 
upon essential matters, upon which they should have 
necessarily gathered full particulars before litigating 
in Courts of law. While minors have certain rights 
in law protecting them, where the burden lies upon 
them to allege and establish certain facts, that burden 
is not-.lessened by virtue of mere minority, so long as 
thev are parties to a suit. 1960 Mad W N 225 = 73 
Mad L W 222 = (1960) 1 Mad L J 329. 


-Ss. 101-104 — Transfer of Property Act (1882), 

S. 105 — Government Grants Act (1895), S. 3 — 
Service grant — Resumption — Onus — Right to 
resume would depend upon nature of tenure or 
terms of grant — It is for the landlord claiming 
possession to establish that under terms of grant he 
is entitled to resume it. (1965) 2 L R 594 (Mys). 


_Ss 101-104 — Joint family — Partition—Sever¬ 
ance of joint status does not necessarily postulate 
partition of properties by metes and bounds—Burden 
of Droving partition is on party alleging it. See 
Hindu Law. (1965) 31 Cut L T 1106. 


_Ss. 101*104—Onus lies upon Income-tax Depart¬ 
ment to show that assessee is guilty of offence men- 
tioned in section. See Income-tax Act(19-2), S. 

(1963) 49 IT R 350 (Pat). 

_Ss. 101*103 — Pre-emption — Suit for—Defence 

that pre-emptor is acting benami for vendee - 
Burden of proof - Source of pre-emptor’s money — 
Relevancy — Benami. (1950) 2 Pepsu L R - l — AIR 
1950 Pepsu 27. 


-S. 108-Scope—Not exhaustive. 

Section 108 of the Evidence Act is not exhaustive 
of the circumstances in which death can be inferred. 
There may be cases in which death cannot be pre¬ 


sumed under S. 108, as for example, ca«es in which a 
person has not been heard of for less than seven 
years and yet the fact ot death can be inferred from 
the circumstances of the case. 67 Bom L R 735= 
(1965) l Lab L J 554=1966 Mah L J 22U=(1966) 12 
Fac L R 345. 

-S. 114, Illus. (e) — Point not dealt with in judg. 

ment — Presumption is that poiDt was not argued 
before Court. (1964) 52 I T R 201 (All). 

S. 114, Illus. (f)—Dispatch register showing that 
certain order was sent by ordinary post to certain 
officer — Presumption arises that order reached the 
officer. ILR (1965) Andh Pra 482. 

-S. 114—Notification under S. 0, Land Acquisition 

Act—Objection as to its validity — Petitioner partici¬ 
pating in acquisition proceedings — Petitioner not 
estopped from approaching High Court and asking 
for quashing notification—See Constitution of India, 
Art. 220. ILR (1964) 16 Assam 482. 


-S. 114, Illus. (e) — M. P. Public Trusts Act (30 of 

1951), S. 5 (vi)-Registration of trust under Act 30 of 
1951 — Held, presumption could rightly be drawn 
that registration was and was meant to be only of 
public religious trust for regulation of which Act 30 
of 1951 was passed. 1963 Mah L J 633=ILR (1964) 
Bom 80. 

-S. 114—Hindu Law—Joint family business-No 

presumption — Junior member of family starting and 
carrying on business in his own name—No evidence 
showing availability ot sufficient surplus belonging to 
family — Even joint status of family on consultation 
and guidance by senior member will not make separate 
business as joint - See Hindu Law. ILR (1964)1 
Mad 872. 

-S. 114, Illus. (e) — Point not mentioned in judg¬ 
ment is ordinarily to be presumed not to have been 
argued. (1964) 65 Pun L R 545. 


•-S. 115 - Estoppel and election—Family arran¬ 

gement between widow and her daughters — Not 
binding on minor sons ot daughter, who were not 
parties to it and were not represented by guardians— 
Son who was in titulo when succession opened, un¬ 
equivocally assenting to arragemants with full know¬ 
ledge of facts and ^accepting benefit under it — He 
cannot go behind his assent, when it suited his pur¬ 
pose, even though the assent was given when he was 
not in titulo — F. A. No. 154 of 1934 D/- 20-3-1942 
(All), Reversed. See Hindu Law-Family arrange¬ 
ment. Sahu Madho Das v. Mukand Ram, AIR 1955 
S C 481 (492)(Pr 60). 

-S. 115 - Burden of proof — Landlord claiming 

re‘ervation in grants made must provide it. ILR 
(1962) Andh Pra 1084 (DB). 


-S. 115—Landlord and tenant — Alienation—Ten¬ 
ancy of temple property on condition of service to 
deity—Transfer to non-paik is not absolutely void but 
voidable — Temple authorities may acquiesce in the 
transfer. AIR 1950 Assam 1. 


-S. 115 — Doctrine of approbate and reprobate or 

•lection — Two remedies open — Election only when 
:wo remedies are not mutually exclusive—Two reme- 
Jies provided either iD one statute or two different 
statutes—Test is the same. (1964) 68 Cal W N 601 
DB). 

-S. 115-Appeal-New plea-Plea of waiver being 

a question of tact cannot be allowed to be raised to* 
first time in writ appeal — See Canstitution of Iodi , 
Art. 220. ILR (1962) 2 Cal 187. 

-S 115 - Waiver-What is-It is tat«nt(on»l 

linquishment of a known right. AIR 19o5 N u 
(Cal) 2933. 

-S. 115-Election-Rejection of Billot papers on 

grounds that X mark not put in proper column-"” 
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uncertainty as regards intention to vote and the Can¬ 
didate-Rejection is illegal—Question of law-Estop¬ 
pel — See Panchayats —Gujarat Taluka and District 
Panchavats (President and Vice-President) Election 
Rules (1902), R. 8. (1965) 8 Guj L R 836. 


-S. 115 — Pre-emption — Doctrine of estoppel, if 

can be invoked. 

In pre-emption cases, the doctrine of estoppel as a 
substantive rule of law is to be invoked and as a re¬ 
sult of it where a pre-emptor refuses to purchase or 
consents to a sale or acquiesces he is estopped from 
subsequently asserting his claim of pre-emption. 
AIR 1950 Madh Bha65. 

-S. 115 — Mysore Foreign Liquor Rules made 

under the Act, R. 13-A —Provision that “the term of 
licence shall ordinarily be three years”—N T ot manda¬ 
tory but only directory — Licensing Authority has 
discretion to grant licences for sale of liquor for 
shorter term — Having accepted and acted upDn a 
licence granted for one year only in 1903, it was 
held too late, for the licensea to agitate the question 
and claim that the licence should be deemed to be 
for three years — See Mysore Excise Act (5 of 1901), 
S. 29. ILR (1964) Mys 697. 

-S, 115—Departmental enquiry — Bias on part of 

Enquiry Officer — Objeclion must betaken at earliest 
stage of enquiry — It cannot be taken for first time 
belore High Court — Held, belated objection was 
liable to be rejected on mere ground ol waiver — See 
Constitution of India, Art. 311. (1964) 2 Mys L J 65, 

—S, 115 — Reference under S. 34 (1) of Bombay 
Sales Tax Act (1953) — Objection by assesses that 
reference barred by limitation—At the time of hear¬ 
ing of objection Advocate of the assessee consenting 
to reference being made — Assessee precluded from 
raisiog the contention before the High Court. (1962) 
13 ST C 485 (Mys). 

-S. 115 — “Charge" — Interpretation of-Suit for 

Mukarrasi rent not hit by mischief of S. 4 (d) -De¬ 
cree obtained alter vesting of proprietary rights in 
State — No right to bring tenure to sale under S. 65 
Bihar Tenancy Act—See Tenancy Laws—Bihar Land 
Reforms Act (30 of 1950), S. 4 (d). 1962 B L J R 
928 = (1963) ILR 42 Patna 687. 

-S. H5-No misrepresentation—No estoppel—See 

Civil P. C. (1908), O. 23, R. 1. 1965 Pun L R (Supp) 
225. 


-S. 116—Tenancy Laws — Berar Regulation of 

Agricultural Leases Act (24 of 1951), S. 3 (4) — Mere 
fact that plaintiff had previously submitted to juris¬ 
diction of Deputy Commissioner by moving applica¬ 
tion for terminating lease or by accepting lease money 
at five times the assessment would not bind him so as 
to preclude him from asserting that he was exempted 
from operation of Berar Act of 1951. See Tenancy 
Laws—Berar Regulation of Agricultural Leases Act 
(24 of 1951), S. 3 (4). 1963 Mah L J 633 : I L R 
(1964) dom 80. 


——S. 116 — Ejectment-Denial of landlord’s title — 
Mortgage—Mortgagee in possession of house as mort. 
gagee—House let to mortgagor — Suit by mortgagee 
for ejectment and arrears ot rent-Defence that mort¬ 
gagor had paid off mortgage money and no relation- 
ship of mortgagor and mortgagee existed — No evi- 
depce regarding repayment - Mortgage document* 
still with mortgagee- Allegation of repayment dis¬ 
believed and suit decreed. See Mortgage. M B L J 
1955 II C R 1063. 


-S. 124 — Court allowing privilege under — Cor¬ 
respondence must be In official confidence — Only 
f u °“ 0 officer can claim privilege. (1962) 28 Cut 


—S. 133-Departmental enquiries-Rules contained 
in Evidence Act have no application - Reliance on 


testimony of accomplice is not vitiating circums¬ 
tance. See Constitution of India, Art. 311. (19G»)2 
Lab L J 519=(1964) 2 Mys L J 153. 

-Ss. 137 and 133, 148—Right of defence lawyer to 

cross.examine:prosecution witness—Extent of—Court 
refusing to allow cross-examination in point on 
which complainant had already made admissions in 
favour of defence — Prooriety ot — AIR 193S Rang 
442. Disting. (1965) 6 Guj L R 593 = ILR (1965) 
Guj 669. 

-S. 145—First information report given by person 

subsequently charged with offence — Even portion 
not self-incriminatory cannot be treated as substan¬ 
tive evidence. See Criminal P. C. (1898), S. 154. 
1963 Mad W N 638. 

-S. 148—Right of defence lawyer to cross-exa. 

mine prosecution witness—Extent of-Court refusing 
to allow cro^s-examination od poiDton which com¬ 
plainant had already made admissions in favour of 
defence— Propriety of. See Evidence Act (1872), 
S. 137. (1965) 6 Guj L R 593=ILR (1965) Guf 669. 

-S. 157—First information report given by person 

subsequently charged with offence — Even portion 
not self-incriminatory cannot be treated as substan¬ 
tive evidence. See Criminal P. C. (1898), S. 154. 
1963 Mad W N 638. 


EXPENDITURE TaX ACT (29 of 1957) 

-Ss. 4 (ii), 2 (g)—Liability to assessment—Hindu 

undivided family — Partial partition whereby shares 
held by the family came to be divided amongst co¬ 
parceners—Incomes derived from such shares—Nature 
of—Expenditures incurred by coparceneis from in¬ 
comes received from company shares allotted to them 
—Not liable to inclusion in the Expenditure tax as¬ 
sessment of assessee H. U. F. (1965) 67 Bom L R 
66l={1963) l ! T I 523=(1965) 58 I T R 60 = ILR 
(1965) Bom 1036=1965 Mah L J 820. 


FACTORIES ACT (63 of 1948) 

-S. 2(1) - Worker—Master and servant—Relation¬ 
ship of—Test to decide. 

The right of the management to control the work¬ 
men not only in respect of what work is to be done 
but how it should be done, the manner in which it 
should be executed is the main test to fiad whether 
ia a given case there exists the relationship of 
master and servant, employer and employer ma¬ 
nagement and workmen in industrial establishments 
—The question whether the relationship exists in a 
case is one of fact and so long as the test is properly 
understood and applied, the finding arrived at on 
that basis should hold good. Case law discussed. 
78 Mad L W 97 = (1963) 1 Mad L J 391 = (1965) 1 
Lab L J 308=1LR (1966) 1 Mad 53. 

——-S. 85 (1) — Government issuing notification — 
Allegation of mala fide against Government without 
explaining as to how Government acted in bad faith 
in issuing notification—On facts held allegation was 
without basis. (1964-65) 2fl F J R 71 (Punj) (DB) 


FATAL ACCIDENTS ACT (13 of 1S55) 

l—S* 1—Scope—H, as representative of other mem¬ 
bers of family of deceased bringing suit for da¬ 
mages—Held he was competent to bring the suit on 
their behalf and for their benefit. (1964) 66 Pun 

L R 804=34 Com C«s 936 (DB). 








Sch. 1, Part II, Para D, Second proviso (1) (b] 
Explanation - Paid up Capital-Calculation of, fo 
purposes of rebate under — Words ‘payable’ and ‘en 
titled, and expression ‘‘preferred ordinary share" - 
Meaning of. (1964) 2 I T J 21 (All). 
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GENERAL CLAUSES ACT (10 of 1897) 

——S. 16—Holding office of profit under Govern¬ 
ment of India—Test to determine — Meaning and ob¬ 
ject of disqualification — Object is to present conflict 
between interest and duty — Such provisions should 
receive wide interpretation to prevent mischief which 
might otherwise follow—There is distinction between 
bolder of office of profit under Government and hol¬ 
der of service under Government—S. 7 (e) read with 
S. 8 (e) of Representation of the People Act is not an 
exception under Art. 1—Held on facts that appellant 
who was partner of firm of auditors of two Govern¬ 
ment companies and Life Insurance Corporation and 
Government-nominated director of a company was 
disqualified from membership of House of People. 
See Constitution of India, Art. 102 (1) (a). (1963) 67 
Cal W N 558. 

-S. 21—Scope—Power to amend reference — Ex¬ 
tent of — Combined effect of S. 10 (4) and S. 21, 
General Clauses Act, 1897—Reference under S. 10(1) 
can be amended by wav of addition or modification 
so long as amendment has no effect of withdrawing 
or superseding reference already made — Second re- 
feren3e having effect of superseding first reference — 
Second reference held beyond competence of Gov¬ 
ernment. See Industrial Disputes Act (1947), S. 10(4). 
(1964) 1 MysL J 569. 


-S. 3 — Mutation Rules in ex-State of Baramba, 

R. 1 — Sanction order passed — Teaant performing 
condition for recognition-Tenancy is created. 

Rule 1 must be construed in the context of ac. 
cepted juristic theories. Read in that light there 
can be absolutely no doubt that the moment the 
sanction order was passed and the tenant performed 
the condition for getting the recognition, tenancy 
right was created in his favour. The mutation slip 
and the rent receipt establish the factum of recogni. 
tion of tenancy right. The contention that the entry 
in the mutation slip is not an entry with Register of 
Mutation as required under the rule is a pure ques¬ 
tion of fact which should be specifically canvassed 
in the trial Court. (1965) 31 Cut L T 576 = I L R 
(1965) Cut 229. 

-S. 3 — Ghatwali — Birbhum Ghatwali — Alien¬ 
ability and partibility—If can be held as .joint family 
or ancestral property under Hindu Mitakshara law — 
Rights of holder and other members of family — 
Right by birth and survivorship - If exist—Females 
—If excluded from succession. (1949) 28 Pat 215. 

-S. 3— Nawanagar State — "Buta Hak” tenure — 

Incidents of — Transfer in favour of agriculturist — 
Sanction is not necessary — Registration completes 
title of transferee. A I R 1953 Sau 94 (95) (Pt C) 
(Pr 5). 


GIFT TAX ACT (18 of 1958) 

-Ss. 2 (xii), 2 (xxii) and (xxiv) — Settling in trust 

of fund as charitable fund would be creation of trust 
in property and would amount to transfer of property. 
There would be ‘gift’ within meaning of S. 2 (xii) if 
there is creation of trust in property tor charitable 
purpose. 67 Bom L R 413=ILR (1965) Bom 1019= 
(1965) 58 I T R 40 =(1965) Mah L J 640= (1965) 1 
IT J 604 (DB). 

—Ss. 2 (xii), 2 (xxiv) and 4 (c)—Gift— Meaning of 
—Gift of coparcenary property by karta in favour of 
other coparceners — There is no transfer of property 
-Gift is void-S. 4 (c) is not applicable - Void gift 
cannot be taxable. (1963) 49 I T R 817= ILR (1963) 
Mad 1082=11963) I T J (Sup) 69 (DB). 

-S. 26 (6) — Reference under S. 26 (1) — Larger 

relief claimed b> assessee under certain provision of 
law before tiibunal — He can be permitted to argue 
in reference that he is entitled to lesser relief under 
same provision. 67 Bom L R 4 06=(1965) 1 1 T' J 867 
=1965 Mah L J 645=1 L R (1965) Bom 1004=(196o) 

58 I T R 505 (DB). 

GOVERNMENT GRANTS ACT (15 of 1895) 

£ _ S, 3 _ Land tenures in Garhwal and Kuroaun 

— Pakka and Kachcha Khaikari rights in villages - 

_Suit for declaration claiming Pakka Khaikari 

rights in village - Words and Phrases - “Pakka 
Khaikari”—'‘Hissedar.” 

Pakka Khaikari is a term use. 

Garhwal in a special sense. A Kachcha Kh ? ik ar 
seems to mean a tenant, while a Pakka Khaikar is in 
a sense a proprietor. According to StoweM s Manual 
of Land Tenures of the Kumaun Division, 19541 Edi¬ 
tion, a Pakka Khaikar is a sort of ex-proprietor and 
his right is in reality an under-proprietary right. A 
•Hissedar’ means in Kumaun and Garhwal a co- 
sharer in the zamindari rights. A Pakka Khaikari 
village may, in course of time, become a Kachcha 
Khaikari village bv reason of the Pakka Khaikars 

losing their Pakka Khaikari rights. But a Kadicha 
Khaikar can, in no case, become a Pakka khaikar, 
nor can a Kachcha Khaikari village be converted into 
a Pakka Khaikari village. Soham Singh v kua war 
Tikendra Bahadur. 1955 All W R (HL) !2 4 -. 1955 
All L I 180=1 L R (1954) 2 All 623=A I R 1955 All 
65 (6G, 67) (Prs 8, 9, 10, 12, 15) (FB). 


GOVEBNMENT OF INDIA ACT (1935), 

(26 Geo. V & 1 Edw. VII C 2) 

-Sch. 7, List 2, Entry 13—Provision for minimum 

wages of employees of local authority is not legisla¬ 
tion under entry 13 but comes within scope of 
entry 27 — Provision is not unconstitutional — See 
Government of India Act (1935), Sch. 7, List 3, 
Entry 27. (1963-64) 24 F J R 194 (Punj). 

-Sch. 7, List 3, Entry 27 and Sch. 7, List 2, Entry 

13 — Minimum Wages Act (1948), Preamble. Sen., 
Item 6, S. 2 (g) — Provision for minimum wages of 
emplovees of local authority is not legislation under 
entry 13 but comes within scope of entry 27—Provi¬ 
sion is not unconstitutional. (1963*64) 24 F J R 194 
(Punj) (DB). 

GOVERNMENT OF INDIA (AUDIT AND 
ACCOUNTS) ORDER (1936) 

—As adapted by India (Provisional Constitution) 
Order (1947)—Accountant General refusing passage 
benefit to member of Indian Civil Service — Refusa) 
found arbitrary — Failure of duty imposed by law — 
Fit case to issue mandamus. See Constitution or 
India, Art. 226. AIR 1957 Pat 515 (DB). 


GOVERNMENT OF JODHPUR ACT (1947) 

SECTION 6 

-S. 6-Effect of—Validity of proclamation, dated 
t August, 1943. 

’he words of S. 6 clearly show that the Maharaja 
Jodhpur was voluntarily limiting his sovereign 
vers so long as he allowed the Government of 
Ibpur Act, 1947, to continue; but his power to 

ogate the Act, still remained with him under tne 

t part of the section, and hence the contentio 
t he had no power to abrogate the Government 
Ihpur Act, 1947, cannot be accepted, 
t was thus open to him to suspend the Govern- 
nt of Jodhpur Act, or any part thereof in exercise 
his sovereign authority. This is what he 
I by the proclamation of the 31st A “ gu ^’ en [ 
ichwas published in the Jodhpur Government 
zette Extraordinary of that date. It cannot er 
e be contended that the proclamation was beyo 

i powers of the Maharaja 1954 Rai L W 268 j- 

R (L954) Raj 274 = AIR 19 o 4 Raj 117 (121) (Pt > 
: 9) (DB). 


CWALIOR-’NDORE & MALWA ETC. GOVT. ACT (M. B. 1 of 1948), S. 5 1517 

GWALIOR-INDORE AND MALWA (MADHYA decided ex parte. The ex parte decision may be due 
BHARAT) REGULATION OF GOVERNMENT to the defendant not appearing or after entering 
ACT (M. 6.1 of 1948) appearance does not contest. In a case where the 

•-S. 5 (1) and (3)-Power of Government to d scree is passed by consent of parties R. 2 (1) (b) 

make amendments to Indore Industrial Tax Rules have no application and the scale of fees will 

— Amendments made by notification issued on 28-12- ° e governed by R. 2(1) (c) alone. But cost is how- 
1949 by M B. Government are valid — Government ever in . discretion of the Court and it can take 
had power to make amendments under S. 5 (1) read DO j B °[ * act that the decree was passed by consent 
with S. 5 (3) of the Act — See Indore Industrial Tax and t ? e sta ge of hearing at which the consent was 

Rules (1927), R. 17. AIR 1904 SC 1329. arrived at and fix a reasonable fee irrespective of the 

rule. 78 Mad L W 43 = (1905) 1 M L J 405 = AIR 

GUARDIANS AND WARDS ACT (8 of 1890) 1967 Mad 297 ( 297 > ( Pr *)• 


-S. 7 — Joint share of minors in house and open 

site-No guardian can be appointed for joint share to 
which minors are entitled. ILR (1964) Mys 405. 

-S. 9—‘Ordinarily resides’ means usually resides— 

Held fact that minor was temporarily taken away 
from place where guardianship proceedings were 
commenced could not mean that minor had ceased 
to ordinarily reside in that place. ILR (1964) 
Mys 405. 

HIGH COURT RULES AND ORDERS 

-CALCUTTA HIGH COURT ARBITRATION 

RULES 

-Rr. 26, 28 — Rules made by Calcutta High Court 
under S. 44, Arbitration Act (1940) - Civil P. C. 
(1908), O. 5, Rr. 10, 17—Service of notice — Defen¬ 
dant accepting notice without signing acknowledg¬ 
ment — Serving officer not having additional copy — 
Service is complete without affixation — Failure to 
affix copv does not render service invalid. AIR 1952 
Cal 10, Overruled - See Arbitration Act (10 of 1940), 

S.14(2). AIR 1964 Cal 241. 

-CALCUTTA HIGH COURT (ORIGINAL SIDE) 

RULES 

~<PjV 7, ® — Petition by company signed and 

verihed by officer — Affidavit of competency to verify 
bled along with petition — Held, there was proper 
compliance with the rule of the Court and provi- 

»°. DS Civil P. C. — See Constitution of India, 
Art. 220. ILR (1962) 2 Cal 187. 

—O. 38, R. 48 — Particular lien — Availability — 
Conditions - Civil P. C. (1908), O. 3, R. 4-Legal 
Practitioners (Fees) Act (1926), S. 3. 

The common law lien on property or funds recover¬ 
ed known as particular lien has also been recognised 
in Courts in India in case of Soliaitors and Attorneys, 
u °* tbe litigation must have been recovered 

by the'Solicitor’s exertions. Further it will not be 

X? o i* th , e 8 enera l balance of account between 
the Solicitor and client but extends only to the costs 
ot the Proceedings in which the property is recover- 
fi; i*I« 1959 HP 11 (13,14) (Pt A, , Prs 11, 

-JAMMU AND KASHMIR GENERAL 
CRIMINAL RULES 

—Ch. 12, R. 10 - Non-compliance with provisions 

n J„\ V° d , 384 ' , Cr ' P - C - aod “f instructions 
under R. 10— Irregularity is of substance and not 
curable under S. 533 — See Criminal P. C (1898) 

I* sS^DB)^ 9Ja ° dKLR 137 = A I R 1952 J and 

-MADRAS HIGH COURT-FEES RULES (1950) 

5| \ 2 U* and Cel — Applicability — 
Mortgage suit — Consent decree passed after filing 

feell len slalement and fram >ng of issues — Scale of 

fees' 1 RifliP floA 10, n ? of \ he Madias High Court, 
tees Rules, 1950 will apply only when the salt is 


-PUJAB HIGH COURT RULES AND ORDERS 

Vol. I, Ch. 1-K, R. 4 — Scope — Case getting 
automatically adjourned to the next day, the day to 
which it is posted being declared a holiday—Adjourn¬ 
ment is not for ‘hearing’ ot the case — Defendant 

P D,g 880 S (DB) CaDnOt be S6t 61 Part6 ‘ ^ R ll964) 2 

—SAURASHTBA HIGH COURT RULES (1950) 

—-S. 22-A (2)—Rule framed under S. 14, Saurashtra 
High Court Ordinance (2 of 1948) — Suits filed in 
Saurashtra area decided before 1st November, 1950 — 
First appeal of Saurashtra High Court — During pen¬ 
dency of appeals, States Reorganisation Act. coming 
into force and Saurashtra High Court abolished — 
Area transferred to Bombay High Court-First appeals 
decided by single Judge ot Bombay High Court of 
Rajkot — Letters Patent Appeals filed — During pen¬ 
dency Bombay Reorganisation Act coming into force 
and Gujarat High Court established — Letters Patent 
Appeal transferred to Cu/arat High Court - Appeals 

hdd not maintainable without certificate as required 

? K * l 2 :* °j ~ H,gh k 9 >UI { of Judicature Ordinance 
tor toe state of Saurashtra. See states Reorganisation 
Act (1950), S. 49. AIR 1965 Guj 87 (DB). 

-TRAVANCORE CIVIL COURTS GUIDE 

(1099 M. E.) 

—R. 20 (0) — Appeal dismissed for defauft-Appli- 
^onfor restoration on subsequent date — No fresh 

Sth a | n f 8d rTr AP 4 p iCati ?° L as ? ot in accordance 
Slid Defec f, cared when fresh vakalat was 

P. C. U903?, P O r “ C R h 7. S " QvU 

■~~ R : 20 tr Execu r ti ? n application - Not accom. 
pamed with copy of decree as required by R. 204 — 

Non-compliance does not make it one not in accord- 

? ilh t U 5i^® 0 Civi] P- c - U908), O. 21, R. 11.3) 
1955 Ker L T 675 = ILR (1955) T C 1077. 

—R. 2 72 - “Final order” — Failure to pay process 
Proscribed time-Order of dismissal pa*£i 
eight days after expiry of prescribed period not 
judicial. See Limitation Act (1908), Art. 182.1959 
Ker L T 681 = 1959 Ker L J 750 = 1959 Ker L R 

6 a $ ~ "W 0rder ” - Judicial or a minis¬ 
terial order — Order giving directions to decree 

Dassed under the rule not complied with — Dismissal 

for default — Order was a judicial one. See I imiro 

tiog) Act (1908), Art. 182 (5). AIR 1952 Trav-Co 247 

Z? 5C ° Urt P^siug order for issue of notice 
under O. 21, R. 20, Civil P. C. on next day of nS 

of execution application — Order i s P in 
accordance with rule - Decree-holder cannot 

ls ,? assed without notice to him as he is 
TOI) (Pt A)°(Pr°2) S (DB)I rder * ** 1951 WCo 

-TRAVANCOBE-TOCHIN civil rules 

^ “ d SSa W &2Z?S&z2!% 
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in that behalf by articles of association — Plaint is 
proper — PlaiDt cannot be rejected under P. 23, 
Civil Rules of Practice for noD-production of power 
of attorney — Neither O. 3, R 1 nor R. 23, applies 
to signing and verifieaM'on of plaint. See Civil P. C. 
(1908), O. 3, R. 1. 1963 Ker L J 255. 


HINDU ADOPTION 1 ? AND MAINTENANCE 

ACT (78 of 1956) 

S. IS (21 (b)—Section neither makes reference to 


sy • A ^ ' — w 

wilful cruelty nor to any co-habitation — What 
plaintiff has to establish is act of cruelty by husband 
such as would cause reasonable apprehension that 
it would be harmful or injurious for her to live with 
her husband. ILR (1963) Mys 896. 

HINDU LAW 

---Adoption — Only persons who can give in adop¬ 
tion are the mother and the father - Step mother 
cannot give a boy in adoption. ILR (1964) M>s 1067. 

._Debis—Immoral debts—Debts contracted for in. 

toxicating liquor and gambling—Constitution of India, 
Art. 19 (1) (g) — Right to trade in liquor — Whether 
a fundamental right — American decision, value of 
in interpretation of Indian Constitution — Civil P. C. 
(1908\ Preamble — Precedents — Constitution of 

India, ’ Preamble — Interpretation of Constitution — 

Value of American decision. See Constitution of 
India, Art. 19 (1) (g). HR (1964) Mys 697. 

_Debts — Binding nature — Question of necessity 

— Determination—Aliyasanthana family-Yejamanthi 

of family mortgaging house of family - One part 
of that money used for repaying another debt bind¬ 
ing on the family - Another part used to discharge 
debts under pronotes borrowed to meet family paru- 
tion suit expenses and liabilities — Such purpose 
mentioned in those pronotes also — Yet another part 
of mortgage money used for stamping and register- 
ing mortgage deed - Balance used for improvements 
and repairs to family house-In a case like this, 
what is important is not the application of that 
balance for reconstruction or repair of the house but 
the existence of necessity or the satisfaction in the 
mind of mortgagee that there was such necessity- 
Debt under pronotes is binding on family — Entire 
debt under mortgage is supported by necessity and 
for purposes binding on family. ILR (1963) Mys 998. 

_Debts — Pious obligation of sons - Handnote 

executed by one of sons as Karta in lieu of father s 
antecedent debt - Sons' liability for such debt is 

— Prornlss'cfr ™ not^held was'distinct , 'pro"’ise r to a p»y 

704 (DB). 

_Joint family — Right of, to perform Pooja of 

deity - Income therefrom belongs to joint family. 

Where the right to perform the pooja of the deity 
• tpmnle belongs to the family whatever income 
is* received 1 from the^emple constitutes a joint family 
ncome The family has a right to the income receiv- 
"1 tpmnle which includes the receipts by 

ihrdeily fs obtained by the pnofari, a member o! the 

serv.ce w { f the f ami | y and not a private 

service. AIR 1934 All 851 and- 1 . 9 ®® ( f' Mad L 1 W1, 
Disting. (1965) 2 Law Rep 585 (Mys). 

-joint Family - Self-acquisition - Member of 

family acquiring property through grant — Property 


becomes his self-acquired unless contrary is men- 
tioned in document of grant. 

The grants made to individuals must be held to be 
individual grants and not grants made for the family 
of which the grantee constituted a member, unless 
it appears from the grant that it was intended for the 
benefit of the family. Mulla’s Hindu Law, Para. 230, 
Ref. (1965) 2 Law Rep 585 (Mys). 

-foiDt family—Partition—Rule that partition suit 

should comprise all family property is not inflexible 
—Question whether second suit for partition is or is 
not permissible depends on reason for institution of 
incomplete first suit—In first suit for partition certain 
site not included on account of litigation then 
pending between members of family and outsider 
who claimed part of site as his own — Second suit 
for partition of site — Held, partition has two-fold 
concept—Division of right and division by metes and 
bounds — Since while plaintiff instituted first suit 
there was obscurity created as regards identity of suit 
site as well as its extent because of litigation then 
pending, plaintilf could not have then sought division 
of site by metes and bounds — In other words omis¬ 
sion to claim partition of suit site was ascribable to 
an acceptable reason, namely, impossibility of parti¬ 
tion by metes and bounds — Hence, second suit was 
maintainable « Case law discussed. Civil P. C. (1908), 
O. 2. R. 2. ILR (1963) Mys 1016. 


-Joint family—Handnote executed by Karta—Suit 

on—Liability of members of joint family under 
handnote. 

Where in the plaint the plaintiffs stated that the 
suit was based on the handnote executed by the 
Karta of the joint family but along with that they 
had also alleged that the transaction was in lieu of 
an antecedent debt of the father by which all the 
members had been benefited. 

Held, that reading the plaint as a whole, it could 
not be said that it was confined to action on a pro¬ 
missory note pure and simple. The circumstances in 
which the handnote was executed brought in the 
liability on the members of the joint family. AIR 1933 
Pat 687, Distinguished. (1963) I L R 42 Pat 704 

IDB). „ 

-Joint family business-No presumption normally 

arises-Business should grow from joint property or 
earning should blend with joint estate to become Joint 
family business - If business is joint or separate is a 
question of fact-Burden of proof on person claiming 
share to prove it was joint family business. I L R 
(1964) 1 Mad 872=(196o) 2 Mad L J 6a = 78 Mad 

L W 535 (DB). . 

_Joint family business-No presumption - Junior 

member of family starting and carrying on business 
in his own name - No evidence showing availability 
pf sufficient surplus belonging to family-Even joint 
status of family and consultation and guidance by 
senior member will not make 
roint. ILR (1964) 1 Mad 872 = (196a) 2 Mad L J 
S5=78 Mad L W 535 (DB). 

-Family settlement aod family arrangement— 

Right to property obtained under compromise it 
right by inheritance. , 

The theory that every compromise implies tbe 
recognition of an antecedent title in every one of tjfl 
parties taking benefit under the compromise is cer¬ 
tainly not universally true. There are many ‘“stances 
when lights are conferred on persons who have 
admittedly no antecedent title in and to the proper^ 

to which they become I ent,t, ® d -X n ^ H t T%v540= 
mise, e.g. family secernent. 70 Mad L W MU r 

M957) 2 Mad L 1 132 = 19a < Mad W IN ooa—•»■ “ . 
(1957) Mad 861=A I R 1957 Mad 534 (536) (KB) 

(Pr 3) (DB). 
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--Joint property — Subsequent acquisitions, whe¬ 
ther belong to joint family—Onus to prove in suit for 
partition — On whom lies, explained. (1963) 2 Law 
Rep 585 (Mys). 

--Religious office — Right to perform temple 

service — Alienation — Succession. (1962) 1 Andh 
L T 479. 

-Succession—Daughters — Daughters jointly suc¬ 
ceeding to the estate of their father are joint tenants 
with rights ot survivorship — Right of daughter in 
such property is a limited one—While they can deal 
as they please with their life interest any agreement 
between the daughters or any act of their cannot 
affect the rights ot ultimate reversioners of last male- 
holder — Succession to property held by them will 
not open till the last survivor is dead. (1962) I L R 
41 Pat 4S1 (DB). 


HINDU MARRIAGE ACT (25 of 1955) 

•S. 12 (l) (d) — Child born during fifth or sixth 


month of pregnancy can be viable, i. e. born alive 
and capable of being reared—Husband having inter¬ 
course with wife on day following day marriage was 
solemnized and viable child born on 184th day there, 
after — Held, fact that child was born in seventh 
month did not, by itself, justify assumption that con¬ 
ception was before marriage : Medical Jurisprudence 
by Modi P. 329, Rof.—Special Marriage Act (1954), 
S. 25(h). I L R (1963) Mys 1137. 

—S. 12 (1) (d) and S. 12 (2) (b) (iii) - Husband 
seeking annulment of marriage must plead and 
establish that he did not have intercourse with wife 
after he discovered that she was pregnant by another 
man when he married her — Special Marriage Act 
U954), S. 25 (ii) and S. 25 First Proviso (c). I L R 
(1963) Mys 1137. 

- S. 13 (1) (viii)—Scope — Decree of divorce could 
be made only if injured spouse asks for it (Conceded). 
I L R (1963) Mys 1086. 

— Ss. 25 (1) and 10 (1)—Wife deserting husband— 
Judicial separation granted to husband ~ Wife not 
unchaste nor her conduct flagrantly vicious — Order 
for alimony made in wife’s favour should not be 
interfered with. 

Where the wife has been found to have deserted 
the husband, there is nothing to show that she is 
unchaste or is living away because of some ulterior 
motive and her conduct is also such as can be deemed 
to be flagrantly vicious or to amount to gross and 
wilful desertion. An order of the Court granting of 
alimony to the wife while granting judicial separa¬ 
tion to the husband on the ground ot wife’s desertion 
should not be interfered with. A I R 1955 Bom 413, 

Punj°732^^ 66 PUDJ L R 1118=1 L R (1964) 2 

—-Ss.28 and 24—Non-compliance with order under 
5. 24—Stay of proceedings can be ordered by Court 
in exercise of its inherent power for enforcement of 

J ». S ‘ 2 , 8 do ? s not a ^ ect su °k enforcement. See 
Marriage Act (1955), S. 24. AIR 1963 Madh 

HOUSES AND RENTS 
-BIHAR BUILDINGS (LEASE, RENT AND 

eviction) control act (3 of 1947 ) 

77i S mi\Vw (d) and ^-A”Suit for eviction under 
( ? } * non-payment of rent-Tenant depo¬ 
siting rent under S. 11.A — Court fixing fair rent 

hadfnf' 8 that deposit was made on 

basis of rent due at a rate higher than fair rate of 

H eref0r j excessbe ad J usted towards rent 
held to be due and eviction be not ordered — Held 

mnn ft gh /° nten l ,0a couldbe raised in execution of 
money decree for arrears of rent, excess navmenfr 
ad not the effect of wiping out cause of action of 


suit, viz., non-payment of rent and suit could be 
decreed. (1963) I L R 42 Pat 512 (DB). 

-S. 11 (1) (c) — Landlord needing house for re¬ 
construction — It is not enough ground to evict a ■ 
tenant — Bibar Act has no provision similar to West 
Bepgal Act il7 of 1950), for this purpose. 1962' 
B L J R 579. 

- DELHI RENT CONTROL ACT (59 of 195S) 

-S. 9 (3)-‘May’ does not mean ‘must’-ControlIer- 

is not bound to fix ihe standard rent of ihe part 
sublet — Interpretation of Statutes — Use of “shall”' 
and ‘‘may” - Civil P. C. (1908), Preamble - Inter¬ 
pretation of Statutes — Use of "shall” and “may” — 
Words and Phrases-Use of "shall” and “may”. 

Tbe use of word "may” would not necessarily 
mean that a discretion is vested in an authority and' 
that the matter is not to be decided by exclusive refer¬ 
ence to the use of word “may” or “shall” in deciding, 
as to what meaning should be bestowed on the word' 
“may’ or “shall”. The context, in which those words- 
are used, has to be borne in mind because it can give- 
the best clue about the exact connotation of those 
words. (1965) 67 Pun L R 491. 

-Ss. 38 (l) and 2 (e) and (i)—Scope—Only orders - 
made under the provisions of the Act are appealable 
—Order on a preliminary issue about existence of 
landlord-tenant relationship — Enquiry is one to 
determine if the petition is entertainable-Order not 
appealable under S. 38 (1)-Consideration of the defi¬ 
nitions under S. 2 of ‘landlord’ and ‘tenant’ in deci¬ 
ding the issue notwithstanding. 1902 PLR 05 193ft 
P L R 254 and 1900 P L R 451, Rel. on 1963 PLR 
1050, Dist. ILR (1964) 2 Punj 127. 

—S. 39 -Manner of exercise of discretion on parti¬ 
cular facts does not involve substantial question of 
law especially when it is not improper or perverse — 
No interference in second appeal—Civil P. C 119081 
Ss. 100 andlOl. (1965) 67 pGn L R 491. 

.- Ss ‘ 50 and 13 — Scope-Excess payments madfr 

by tenant to landlord — Claim for refund not enter- 

!BS& 1967 CurLJ 69=1 L « 

-EAST PUNJAB URBAN RENT RES¬ 
TRICTION ACT (3 of 1949) 

-—S. 13 - Displaced Persons (Rehabilitation and 
Compensation) Act (1954), S. 29 - Displaced person 
occupying evacuee property is tenant-Suit for evic- 

Ms? 196*1 Mr 
iMLr47 L i?Dr =ILRil963) 1 pu “ ia «= 

-MADHYA PRADESH ACCOMMODATION 
CONTROL ACT (23 of 1955) 

—Ss. 9(4), 12 — Appeal under — District Court’s 

jurisdiction — Ordinary and not special — Revision 

~ civii Procedure c ° d * 

Subject to the provisions of S. 4 of Civil P r 
the District Court is subordinate to the High Court! 
Therefore, the decisions of the Court of District Judea 
are open to revision by the High Court, uoless the 

MadhPra 347? “ Way by aDy Spedal law * ILR (1963) 

♦7T S ‘ 1 ?1i Appeal “ nder “ District Court’s jurlsdic 

tion - Ordinary and not special - Revision in High 
roa>ntainab!e. See Houses and Rents-Madhya 
Pradesh Accommodation Control Act m nf 
s. 9 (4). ILB (1963) M.dh Fra 317 ‘ °‘ 19 ° 5)> 

■” MA RSX A P r ADESH ACCOMMODATION! 
(REQUISITION) ACT (63 of 1948) 

• Ss. 2 (d) and 3 - Correlation public purpose. 


11520 HOUSES AND RENTS-M. P. ACCOMMODATION (REQUISITION) ACT (1948),S.3 


meaning of — Requisition of godown for storing 
Government foodgraios collected for distribution to 
deficit areas — No profit motive — Requisition is for 
public purpose-Proper approach by Courts in such 
cases. See Constitution of India, Art. 31 (2). AIR 
1962 Madh Pra 146 (FB). 


Foil.; C R P No. 614 of 1960 (Mysore), Distinguished. 
(1963) 2 Mys L J 285 (DB). 

-MYSORE HOUSE RENT AND ACCOMMO¬ 
DATION CONTROL ACT (30 of 1951) 


S. 3 - Constitution of India, Arts. 31 (2), 19 “ 


(1) (f)—Correlation — Public purpose, meaning of — 
Requisition of godowns for storing Government food- 
grains collected for distribution in deficit areas — 
No profit motive — Requisition is for public purpose 
—Proper approach by Courts in such cases indicated 
—Per Majority — An order passed in exercise of the 
powers conferred under S. 3 requisitioning certain 
igodowns for storage of Government foodgrains col- 
'lected under its scheme of fair distribution of food- 
grains to deficit areas without any profit motive does 
not contravene Art. 31 (2) and is valid. See Consti¬ 
tution of India, Art. 31 (2). AIR 1962 Madh Pra 140 
(FB). 

•-Ss. 3, 14 — Delegation of powers of State 

'Government to requisition — Order of requisition 
based upon opinion of delegate as to necessity for 
requisition—Valid —Constitution of Iadia, Art. 245. 

Per Full Bench i Where the State Government has 
delegated its powers of requisition under S. 3 of the 
Act to the Collectors under S. 14, the delegation is 
within the terms of S. 14, and confers on the dele¬ 
gates, viz., the Collectors within their respective 
jurisdiction, all the powers which the State Govern¬ 
ment had under the Act and which naturally include 
the power to form an opinion as to the necessity for 
the requisition, and the order requisitioning certain 
•*odowns for a public purpose, based upon the opinion 
of the Collector as to the necessity for the requisition, 
is legal and valid, and will not fail on the ground 
that it was not based upon the opinion of the State 
Government. 

The formation of the opinion as to the existence 
of the necessity to requisition and the actual act of 
requisition form but one composite aet and must be 
nprfnrmed bv the same authority. AIR 19o0 SC 222. 
1950 S C 1 451 : (1950) 2 Mad L J 93 and (1961) 1 
1 ipF R 440 Rel. on. Jagdish Narain Babulal Jaiswal 
V Collector, Damon, 1962 MPLJ 363=1962 jab L J 
533=1902 MPC355=AIR 1962 Madh Pra 140(148, 
160) (Pt A) (Prs 7, 8,110, 118) (FB). 

A Cc 14 3 — Delegation of powers of State Gov- 
Sn^nt to requisition - Order of requisition based 

upon opinion of delegate s» M7 

—Valid — Constitution of India, Art. 245. See M P 
Accommodation (Requisition) Act (1948), S. J. AIK 

1902 Madh Pra 146 iFB). 

-MADRAS BUILDINGS (LEASE AND RENT 
° CONTROL) ACT (25 of 1949) 

_c fl.A (2) — Remittance of rent by M. O. in 

'«■£, ^procedure ffieY iTfAWii! 

faulted to be followed. Where the landlord directs 
requires monthly rental by money- 

the A ten ‘ tenant’s duty is to follow that direction. 
RemUt oce o? rent by money order in such a case 
amounts to compliance with the procedure under 
S. 6-A (2). (1962) 1 Andh W K 2U5. 

S 7 (2) (ii) (2) - Eviction on the ground of sub- 
Inline without the written consent of landlord- 
Tpnart allowing use of building by Partnership of 
1 1“w i?i vJimcfTlf is a member- Since the tenant does 

no h t ,C g“ e awa m y S aoy eXsive possession to other part. 

ners such user does not amount to sub- letting. AIR 

1954 Nag 180, Dissented from; (19o2) 1 Mad L J do-, 


ning of — Person can be said to be carrying on busi. 
ness if bis activities in that business have element of 
continuity — Deprivation of premises housing the 
business cannot result in cessation of business unless 
consequent on such interruption it is wound up or 
abandoned. (1963) 2 Mys L J 463, 

-ORISSA HOUSE RENT CONTROL ACT 

(31 of 1958) 


Ss. 7 (1) (i), 7 (2), 7 (1), Proviso —Tenancy of shop 


room from a long time _ No willingness of landlord 
to accept rent tendered—Deposit of rent by tenant in 
Urban Co-operative Bank —No wilful default by 
tenant — Landlord taking other premises on reDt for 
his business—Benefits of proviso to S. 7 (1) not avail- 
able to him —Constitution of India, Art. 220—Errors 
of law. (1905) 31 Cut L T 331. 

-RAJASTH AN RENT CONTROL ORDER 

-S. 3 — Termination of tenaaev — Liability for 

damages at rate mentioned in notice — Transfer of 
Property Act (1882), S. 106. 

Sections 3 and 5 both can be made applicable to 
the cases where the relationship of the landlord and 
tenant exists between the parties. These sections do 
not apply to the cases where a lease has been deter¬ 
mined and the relationship of landlord and tenant 
does not continue between the parties. Once the 
tenancy has been determined by service of a notice 
under S. 100 of the Transfer of Property Act, the 
tenancy cannot be considered to be still existing 
between the parties, simply because the landlord is 
debarred from taking the possession of the property 
from the tenant, by S. 8. The position of the tenant 
after the determination of the tenancy in such a case 
would be that of a licensee or a trespasser. The 
licensee may be liable on snch a case to pay damages 
to the landlord at a rate mentioned in the notice 
served upon the licensee and impliedly accepted by 
him. A I R 1952 Raj HI (112) (Pr 2). 

[Overruled in AIR 1953 Raj 88.] 

_Ss. 5 and 3-Sections 3 and 5 both can be made 

applicable to the cases where the relationship of the 
landlord and tenant exists between the parties. These 
sections do not apply to.the cases where a lease has 
been deteimined and the relationship of landlord and 
tenant does not continue between the parties. See 
Houses and Rents - Rajasthan Rent Control Order, 
S.3. AIR 1952 Raj 111- 

[Overruled in A I R 1953 Raj 88.] 

_S 6 (2) —Data existing for fixation of basic rent- 

fixation of standard rent under S. 6 (2) instend ofin 
accordance with second schedule of order-He d, 
illegality was committed in the exercise * unsd !nl 

;!oo by the rent authorities and the order wa, set 

aside. See Constitution of India, Art. 227 (1). A I K 

1952 Raj 3 (DB). 

- S . 8-Scope - Once the tenanev has been deter- 

mined by service ofanot.ee under S. lOS.T.P.Aot, ^ 
tenancy cannot be considered to be still 
between the parties, simply because the landlord is 
debarred from takiDg the possession of the P r °P® r ^ 
from the tenant by S. 8. See Houses and Rents 

Rajasthan Rent Control Order, S. 3. AIR J 

Overruled in A I R 1953 Raj 88.] 


HOUSES & RENTS - RAJKOT STATE BHADUT SAURAKSHAN ACT (1947), S. 4 1521 

^ ™ . 1 Income-tax Act-By reason of S. 3, Hyderabad 

General Clauses Act tares doe can be recovered. See 
Hyderabad General Clauses Act (3 of 1308-F) S JL 

HQRX\ « T T n MQ I i«JL ' louo r '» 


—RAJKOT STATE BHADUT SAURAKSHAN 

ACT (1947) 

- -Ss. 4, 5 (2) and 6 — Repeal — Effect. See Sau- 

rashtra (Application of Central and Bombay Acts) 
Ordinance (25 of 1948), S. 9. AIR 1952 Sau 93. 

-U. P. (TEMPORARY) CONTROL OF RENT 
AND EVIC1 ION ACT (3 of 1947) 

^1—Act is infra vires—Government of India 
Act (1935), Scb. 7, List II. item 21 and List III, 
item 8. 

TheU. P. Temporary Control of Rent and Evic- 
tion Act, 1947 is within the legislative competence 
of the U. P. Legislature as the subject-matter of 
legislation comes under item No. 21 of List If 
Government of India Act, 1935. which gives the 
Legislature power to enact laws regulating the rela¬ 
tionship of landlords and tenants, ft is true that the 
Item begins with the word ‘Land’, that is to say, 
rights id or over land and land tenures, but the word 
land in this item is wide enough to include house 
or house property. Besides this item, it also comes 
under List III item No. 8 which allows legislation 
with respect to transfer of property. Raman Das v 
^ateof U P. 1952 All L J 208=1952 R D (HC) 150 

,T?o (HC) 225 = ILR U953) All 970 = 
AIR 1952 All 703 (705) (Pt B) (Pr 5) (FB). 

—WEST BENGAL PREMISES TENANCY 

ACT (12 of 1950) 

W <*> “ CivU p - c - U908), 0. 1, R r . 1 and 
• ’ u. Z, H. 3—Sait by several landlords for possession 
on ground of reasonable requirement - Contention 
that suit was bad for multifariousness-Held though 
plaintiffs owned different parts of suit premises or 
their requirements of premises or of its several parts, 
belonging to them separately, were different, tenancy 

,°. n f and its termination being a part, at least, of 
immediate cause of action of suit, there was necessary 

3lJ U (DB) aV ° ,(i moltifariousness - ILR (1902) 1 Cal 

S. 13 (1) (0—Reasonable requirement — It is not 
?nW° ry ° Q ,andlords - a plurality of them, to prove 
'K° r cp^on requirement - Several requirements 

of several plainhffS’of same charaoter, is sufficient: 

4 C W N 29 (Notes) Overruled; Me Intyre v. Hard- 
318 (DB) R 1948 K B 82, Disting * ILR C1962> 1 Cal 

^ 6 i 2) (3)— s cop© — Application by sub. 

be?na a n nder S u 16(2) ,! oth0 I«ndlord without there 

Silts Si;7a\T;tm * : “« 

DerinH f ^ J re * build within statutory 
~ Act l . 2 of 1959 intervening— S. 40 protects 

restn?««^ rVe S th ® right and r0med y of the tenant to 
restoration of possession. (1902) 66 Cal W N 765 


HYDERABAD ABKAR1 ACT (1 of 1316-F) 

*hlo w,>h"fi LeSSe ®.u nder the Act ent0 nng into partner- 

Pac?ne«hin r i m -,T lth ? Ut 5 r,or approvaI of Talukdar - 
Income T p 4 *1 ega iL an< Junregistrable under S.20-A, 
as ^ « Ct ~ £ rbe ® rm however can be regarded 
Act an!) a » tt0n ° f pers0ns UDder S 3 « income Tax 
inwme d tfl P r rta <? rS ? ie *° int l y and severftR y R able for 

s : 3 - 48 

HYDERABAD AGRICULTURAL INCOME 

TAX ACT (1897) 

130^F? "c S yderabad General Clauses Act (3 of 
)» S. 3-Scope-Repeal of Hyderabad Agricul- 
LVol. 14.] (Suppl.) Fn.D. 90, 


(1963) 55 I T R 528 (Aodh Pra). 

HYDERABAD AGRICULTURAL INCOME 
TAX ACT (13 of 1950) 

rwLF?1r^ yde c rabad G « nera ! Glaus0s Act (3 of 

• S. 3 - Scope - Repeal of Hyderabad Agri¬ 
cultural Income-tax Act-By reason of S. 3, Hydera¬ 
bad General Clauses Act taxes-due can be recovered. 

co Hyd r. abad General Clauses Act (3 of 1308-F). 
S. 3. (I96o) 55 I T R 528 (Andh Pra). 

—S. 34 (5)-Scope—Taxes becoming payable in 

iyoo ~ Proceedings started for collection in 1901 
i^I XR 6 528(JHSh p 3 .r rS UnderS - 34(5i - tl963 J 

SERV 1CES (CLASSI- 
FICATION, CONTROL AND APPEAL) 

RULES (1955) 

7 T“ R * 2—Governor when not superior authority to 
Government-Si nee in respect of imposition of penal- 

C 0 ^ 001, is not required by or 
under Constitution to act in exercise of his discretion, 

m«n S f “?• a k ut K honty immediately superior to Govern¬ 
ment which has passed dismissal order against a civil 

tioTfWnl H r derabad Civil Services 8 (Class ifica- 

(196JUndh Pr. 482, Pea R “ ,eS (1955) ’ R ’ 27 ‘ 1 L R 

Rr. 6 (2), 7 and 18, Proviso — Dismissal order by 
G °; r e -- Dt ag lf St t a sub ’ en gineer — Question wh<£ 
h , ? ght ° f appeal t0 Governor - Right of 
and ?t njrnnfl expre ssly provided by statute or rules 
a 0l « implied — Contention that right of 
r r ? ust . be pr °vided and its absence 

?ri rUle | ,s J 1QtenabIe * See Hyderabad 

lvil Services (ClassificatlODi Control and Annual! 
Rules (1955), R. 20. I L R (196^Andh Pra 482? * 

—Rr. 20.27, Proviso 6 (2), 7,18. Proviso, and Sch. I 

!fih Dlsmi “ al ord0r b y Government against a 
sub-engmeer — Question whether he has right of 

ppe ^ t0 G S v ; r ? or ~~ Rigbt appe ai must be ex- 

?mnlii4£!r V1< l ed by statute or ruIes and if cannot be 
miplied Contention that right of appeal to an officer 

must be provided and its absence affects validitv of 

190 e i srS 8 h V* 19 ^ 2 Andh Pra 393 and AIR 
iJoi 5C 1245, Rel. on. Civil P. C. (19081 8 Qfl. 

Pra 482 Utl ° a ° f lDdia ' Art * 14 * 1 L R < 1963 > Andh' 

Zr?;* 9 27 2 -Constitution of India, Arts. 103(1) 
and 312 - Comnor when not superior authority to 

nn n ? e °i l-Smc ! respect °f imposition of penal¬ 
ties on civil servants, Governor is not required by or 

Hnn 0r b ConStitB p tion i° act in exercise of his discro. 

Mts • 193 (1 * 

^Sch. I, Item 6—Dismissal order by Government 
Hffhtnf 8 Stt ^ 1 e ?8 i “ eer — Question whether he has 

right of appeal to Governor-Right of appeal must be 
expressly provided by statute or rules and it cannot 
be implied - Contention that right of anD««l t« . * 

jSyas- rasai rjS■£ 

?sr S'fflsasi sfir* »■“ 

.HYDERABAD GENERAL CLAUSES ACT 

^L 3 7axTr-ri«'o? d or a s b, 3 d a ^ 7 ,,u ^ 

General Cl.urea Ac, taxes due can he ,ecov“?ed a<1 
Though by the time the tax leviable and payable 
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under Hyderabad Agricultural Income Tar Act, was 
sought to be collected the Act was repealed, it is 
manifest from S. 3 of the Hyderabad General Clauses 
Act that the repeal of the Hyderabad Agricultural 
Income Tax Act does not stand in the way of the 
Department pursuing the remedies available to it for 
the collection of the taxes due. By reason of the pro- 
vision in the Hyderabad General Clauses Act (3 of 
1308-F), the right of the Department to collect the 
amount is saved and it is competent for the Collector 
to recover it under S. 52 of the Madras Revenue 
Recovery Act. (1965) 55 I T R 528 (Andh Pra). 

HYDERABAD LAND ACQUISITION ACT 

(9 of 1309-F) 

-Provisions of Statute in respect of acquisition of 

lands must be strictly complied with and burden of 
proving that they have been complied with rests upon 
those who claim statutory power—Land Acquisition 
Act (1894), S. 1; Evidence Act (1872), Ss. 101-104. 
(1962) 1 AndhLT 1. 

-S. 12—Rules for acquisition of land for City 

Improvement Board — Act or Rules do not empower 
Government to make piecemeal acquisition. (1962) 1 
Andh LT 1. 

-Rules under — Rules for acquisition of land for 

City Improvement Board—R. 5 — Declaration under 
R. 5 _ Held, omission to mention approximate area 
in declaration as is required under R. 5 had the effect 
of invalidating declaration. (1962) 1 Andh L T 1. 


HYDERABAD LAND REVENUE ACT 

(8 of 1317-F) 


_Ss. 1 (2), 67-A — Zabta-i.sbikmidaran Rules 

(1879), R. 14—Test of repugnancy between two pro¬ 
visions—Rights conferred :on pattadar and shikmidar 
respectively under R. 14 and S. 67-A — No repugn¬ 
ancy between the two provisions — R. 14 held not 
repealed by S. 67-A — Pattedar has preferential right 
to purchase shikmidar’s right — Hyderabad Land 
Revenue Act (8 of 1317), S. 6i-A. (1961) 39 Mys 
L J 458. 


HYDERABAD PUBLIC SERVANTS (TRI¬ 
BUNAL OF ENQUIRY) ACT (23 of 1950) 

_S. 9-Order of dismissal of public servant after 

nqui’ry into bis conduct by Tribunal — Objection of 
ervant that Tribunal which recorded evidence was 
,ot tribunal which submitted report of his enquiry— 
)b(ection not raised before tribunal even though 
ervant was represented by a Counsel—Even if there 
s irregularity in procedure, servant cannot °®J sa i d j? 
*e prejudiced thereby (Obiter). ,1 L R (1965) Andh 

'ra 482. 

HYDERABAD RESTRAINT ON LANDS 
ALIENATION ACT (1349-F) 

_Preamble- Applicability to sale execution of mort- 

, ace decree — Revenue officer setting aside sale on 
[round th^t Restraint on Land Alienation Act applied 

fee Civ,1 P.'cfoS08 “S. 47. AIR U55N V C (Hyd) 
1366 (DB). 

HYDERABAD WALI UD-DOW ALA SUCCES- 

"'sWKision or S ,»T„ S , .cr 

i°i U ^ a i npp falls within the inhibition of Art. 14, 
t e smu.ion n oHndia.^^Constitution of India (1950), 
Vrt. 14. AIR 1953 SC 91. 


INCOME-TAX ACT (11 of 1922) 

-Preamble — Practice — Bombay High Court- 

Income-tax matters — Interpretation of section by 
another High Court. See Income-tax Act (1922) S. 24 
(2). (1965) 57 I T R 285 = 1 L R (1966) Bom 200= 
(1966) 1 IT J 721=68 Bom L R 345 (DB). 

-Ss. 2 (9), 25A—Hindu undivided family—Partition 

or separation alleged—Hindu undivided family unit 
for income-tax purposes is different from Hindu Joint 
family—Family continues to be joint for assessment 
purposes until separation or partition is recognised as 
such bv the Income Tax Officer. (1965) 58 I T R 533 
(Cal) (DB). 

-Ss. 3, 26A — Hyderabad Abkari Act (1 of 1310F), 

S. 14—Lessee under the Actentering into partnership 
with firm without prior approval of Talukdar—Partner* 
ship is illegal and unregistrable under S. 20.A Income 
Tax Act — The firm however can be regarded as an 
association of persons under S.3, l.T. Act and partners 
are jointly and severally liable for income-tax. 40 
ITR 784=ILR (1963) Andh Pra 83 (DB). 


-S. -4—Income—Trading receipt — Meaning of— 

Collection by way of sales tax held to be trading 
receipt liable to tax. (1964) 2 I T I 433 = (1965) 58 
ITR 752=( 1964) 2 Andh WR 353. 

-S. 4 (1) (b) (iii)—Assessee bringing into taxable 

territory money in shape of bank drafts during pre¬ 
vious year — No difference in drafts and cheques — 
Drafts encashed after closing of accounting peiiod— 
Draft amount taxable under section for that assess¬ 
ment year. (1964) 54 ITR 259 (DB). 

-S. 5 (7-A)—Words ‘proceedings for assessment' 

in S. 297 include the power of transfer of case also 
—Wheie, therefore, a return has been filed before 
commencement of new Act by any person for any 
assessment year, proceedings for assessment of that 
person for that year could be taken and continued 
under old Act and proceedings could be transferred 
under S. 5 (7-A) of old Act. See Income-tax Act 
(1961), S. 297. (1964) 52 I T R 217 (Punj) (DB). 


_Ss. 7 (1) Second Explanation and 10 (5A) (b)— 

ersons falling under Cl. (b) of S, 10 (5A)—S, 7 will 
jt apply to such persons-Interpretation of Statutes. 

Section 7 is a general provision relating to the per¬ 
ms who are receiving salary or wages, annuity, pen- 
on, or gratuity, etc. S. 10 (5A) is a special provi* 
on relating to managers who are managing an 
idian company or other companies or managing 
ie business of some other persons. The latter section 
lates only to this limited class of persons. It is a 
ill settled principle of Jaw that when there is a 
meraf 1 provision and a special provision it is the 
ecial provision which prevails over the genera 
■ovision. It would, theiefore, follow that even if it 
av be that some of the persons falling under 
lause (b) of S. 10 (5A) also tall under the second 
nlanation of S. 7 (1) they would be governed by 
especial provision contained in S. 10 (5A) and not 
S 7(1965) 2 I T J 498=11965) 58 I T R 200= 

! Bom L R 122 (DB). 

-Ss 10 (2) (xi) and 66 (2)-Bad debt-Fact that 
>bt is time.barred or not is not always conclusive 
question whtther it is good1 or bad, but it is 
sentially a finding of fact to be drawn from several 
rcumstances-Assessee advancing money in 1941 
d a?ter several unsuccessful attempts to recover it 
ing suit in 1950 - Suit dismissed in 1952 as time- 
irred.ILR (1964) Andh Pra 158 (DB). 

c c 10 f2' (iii), (xv) and 12 (2)—Scope Assessee 
” s inamonev from Ba L k and advancing it to 

SSi&SSsSr 

lently assessee waiving interest on amount advanced 



to Corporation—Assessee claiming allowance in res¬ 
pect of interest paid to Bank-On facts held that 
assesses was not carrying on any business in advan¬ 
cing loan and waiver was not actuated by considera- 
tion of eventual benefit, hence allowance was not 
permissible either under S. 10 (2) (iiiWxv) or S 12 
(2>. (1962) 46 ITU 837 (Andh-Pri)(DB). 

——S, 10 (2 ) (.tv) Expenditure for business — 
Contingent or uncertain liability-Expenditure in¬ 
curred on a contingency is not deductable-Payment 
of pension to wife of employee - Payment is not 
deductable as expenditure incurred wholly or ex- 

715 (DB) (Cal) Urp0SeS °* busines? * ^ l9 62) 46 ITR 
—Ss. 10 (1), (2) (xv)-Loss accrued in the course 

fill system of accou nts - Loss 

will be admissible during the year in which it is 

actually accrued— Assessee denying the verv con 

hfm 1 f o der , the i iabilit y is Maimed against 

n rv 5 !\ q J a S Ufi ®5 subsequently by adjudication 
? thl C p°> r - f an< ?. P ? ld ~ Loss admissible as deduction 

(Cal) (DB) WhlCh lt W3S P2id ' (l962) 46 1 T R 638 

“?* 10 - Money-lending business — Properties 
acquired during money-lending transactions allotted 

(»•"», 011 ptoperti - 

at S' P her reURvos were 

inter S es? r on h a 0 derS »^i Subs eQuentl y assessee waiving 
chimin^ ounl advanced to Corporation-Assessee 

-On facts heTdTat a respectof inter <*tpaid to Bank 
buVine,^ in that - asses , see was not carrying on any 
S“ es , in advancing Joan and waiver was not 

U “ ated ^ consideration of eventual benefit hence 
was .^Permissible either under 10 (2) 

° r S ’ 12 (2)> 46 1 TR 837=ILR U963) Andh 

can P vpt h° U i Dre8is * 0r ff d » and UDa ssessed firm-Assessee 
^ITR 755== ILR (ig63j AndIi!p*M ft)^ 

BSd •tSSJSSiSSSl 0 * amendm0Dt intere.t 

, 5 ,rir z WirasTsar 

Sg'Ssmeal 

arr- S 5 S? “ 

(DB) S (A°f)° f assessment M ?19G3)“ a s °TR re 837 

^ken 3 evlrfhnt7K Pr ° CeediDgS Ul l der s -34 can 
return Snder ? sffifc* 1assess . m6Qt °^er Is made on 

shownin it hut S * fl B (3 /‘ ° r 1 D respect of income 
ITR 837 (DB) (AH)? 1 1 another person. (1963) 48 

^ncom 9 (5 i;ll^“^ es r 0 ^ av * D 8 several sources 
registered nn^, rlDg °j J n partneship of an un¬ 
ions,set n fH? d Un ?? sessed 6rm — Assessee can get his 

Act (1922» c /M ta rSe ® Income-tax 

AndhP,a«6 ( )(b) ' 46 IT » 755 = ILB(1863) 


INCOME-TAX ACT (11 of 1922), S. 10 
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c S- 24 n (3) ~ r Se J c0 , nd Proviso -Applicability and 
scope— Best of judgment assessment set aside at 
instance of assessee and subsequent reassessment - 
Four years period of limitation - Applicability - 
The time bar of four years, does not apply toan 
assessment under S. 27 of the Act. See Income far 

TTR 335 2 (Mad) 23 ^ (l963, 1 ITJ 193 “ (l963 > 49 

—Ss. 24 (3), 34-Proceedings under S. 34- Power 
to give relief under S. 24 (3)— A proceeding initiat- 

fn d pom« e Lk‘k 4 K IS ^ COnfiQe j onIy t0 assessing the 
“ i v T h \ cl J had escaped assessment, etc.; and is 

i! Tk d t assess,Dg , the total income of an 
nfkp k T ) he re C0Dlem Plated by S. 24 (3), on the 
other hand, can be granted only in the course of the 

assessment of the total income of the assessee. Hence 

AIR e i 9 IbM. ( d64?TDBr m6 ' Ul ACt !l922 »’ S ' 3d - 

—S.24-B(l)-Petitioner’s mother as life estate 
holder of husband making a will—All interest in the 
property bequeathed to petitioner’s brother — Peti- 

SS not 

imi, f 72ra t ,°4 f o h d^. Payable ^ hiS “ 0,ber - 

S.25A — Hindu undivided family — Partition or 
SJUJ'J" alleged - Hindu undivided family for 

Kmi7 ,e ’ t8 K' pi ?, rpows ,s different from Hindu joint 
family — Family continues to be joint for assessment 

th*e P ?nonmM separation " Petition is recognised by 
S. 2 (9)^?96*5) X 58^ITR F (Caf ) 533°.° m ^ fax Ac < (1922), 
“ S - ? 6 ’ 4 Unregisterd partnership is liable to be 

Aadhfp/aM Tot U “ U - 46 ,TB 78< = ,LR (1963 ' 

—S. 26A— Lessee under the Act entering into 

da r r- e partne«^ firni -M ith0 | Ul P i ior approvaI of Taluk- 
S 28.A ,S , legal ^ Dre 8*st€rable under 

i>. 20-A, Income-tax Act — The firm however can ho 

Inrn rded » aS * a ? a “ ociation °f persons under $ 3, 

* Act ’ 3nd partD8rsare jointly and severally 

Andh e .p r 0 : 8 3. COme tai * 46 1TR 764 = ILR (1963) 
■—Ss. 23,18A (3), 43—Agent of non-resident—Non- 

unde P r S. D 28. W,th S * 18A (3) " N ° l ,iable t0 

In view of the Proviso (c) to S. 28 (1) an agent of 
a non-resident cannot be visited with any penalties 

“ aklD . g a retu / Q « e * ce Pt that if he fails to 
make a return in spite of a notice under S. 22 (2) or 

ficMnn nF e i°o alty b0 lmP ° Sed 0Q B f DO 

Ai r C3 k D aa agen f of a non-resident be 

s" 2 e (2) or S a 34. »°959)35fTR^OS^cT' 

(1961) 42 ITR 315=ILR (1961) 2 Punj 384 (DB) g * 

P / 0viso „ t ? S - 34 W would apply 
whether findmg of appeRate authority in particular 

SSVWaoof c* ne 8 a t«ve*in character. See Tncome 

(Mad) (DB) 2 ." ’ S ‘ 34 (3J ‘ Pf0ViS0, (1963) 47 ITB 16 

—S. 34 (!)(«) fas amended by Finance Act of 

In 5 ?k 34 (lA)) introduced by S 2 of 

Income-tax (Amendment) Act, 1954) — Notice can 

.foa/ols 34 nL S V 34 W (a) ia S!>it< of ‘hepro'u 

aions ot S. 34 (lA)-Income-tax (1961), 5s. 147-149. 

A notice was issued to assessee under S. 34 ll\t\\ 

fe,W? e ?k e * d u y FinaQCe ; Act of 1956). It was con 
teoded that the ease fell withla the scope of 

aot 3 L ( Ts%To^ 4 (1) W 

and true disclosure about oTcou tt 7bu t ed 
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amount not made during assessment of firm — Re¬ 
opening of partner’s individual assessment under 
S. 34 (1) (a) held justified. (1965) 55 HR 366 (Cal). 

-S. 34 — Re-assessment proceedings for 1949-50 

and 1950-51—Assessee contending that amount spent 
for loan and advances and which was found to have 
escaped assessment came out of additions made by 
department in computing his income in assessment 
proceedings for 1947-48 and 194S-49 — Held, once 
source was shown for advances and loan, it was for 
department to prove that that source was not available 
to assessee — As department had failed to discharge 
its burden, it could not be said that loan and advances 
weiemadefrom unexplained or undisclosed source : 
30 ITR 593, Ret. (1964) 51 ITR 757 (Mad) (DB). 

—-rS. 34 (1) (b)— Excessive relief -• Interest under 
S. 18-A (5) allowed in accordance with section before 
amendment — On amendment interest found exces¬ 
sive—Demand for excess interest does not come 
under S. 34 (1) (b). See Income-tax Act (1922), 
S. 18A (5). (1961) 42 ITR 311 (Punj). 

-S. 43—Agent of non-resident — Non-compliance 

with S. 18A (3)—Not liable to penalty under S. 28. 
See Income-tax Act (1922), S. 28. (1961) 42 ITR 315 
=ILR (1961) 2 Punj 384. 


-S. 46 — Crown debt — Principle of priority — 

Applicability after enforcement of constitution. 

Prior to the adoption of the Constitution the claim 
of the Government of India as the representative of 
the Crown to priority of its debts, was recognised by 

After the enforcement of the Constitution the situa¬ 
tion has not undergone any change as to the priority 
enjoyed by the State for the debts due to it. The 
common law doctrine, that if the debts due to the 
Crown are of equal degree to the debts due to a pri¬ 
vate citizen, then the Crown must have priority 
against the private citizen, is a part of the law of this 
country. I L R (1961) 1 Punj 809=A I R 1961 Punj 
292 (293) (Pt B) (Pr 3). 

_Ss. 47, 28, 24B — Penalty imposed on assessee- 

Collection from his legal representative is legal. See 
Income-tax Act (1922), S. 28. AIR 19o9 Andh-Pra 

391 (DB). 

_S. 66 (2) — Bad debt — Fact that debt is time- 

barred or not is not always conclusive of question 
whether it is good or bad, but it is essentially a hod- 
ing of fact to be drawn from several circumstances — 
Assessee advancing money in 1941 and after .several 
unsuccessful attempts to recover it filing suit in lypu 
-Suit dismissed in 1952 as time-barred - f His claim 
filed with Jagir Administration Board in March 1953 
also rejected in limine in 195o though actually it was 

also liable to be rejected as being 
for deduction for assessment year 1958/disallowed 
by Tribunal which held that debt had become bad 
even by date of decision of Civil Court-Held, it 
could not be said that there was no evidence in 
support of Tribunal’s conclusion or that conclusion 

was perverse and therefore assessee s *5 r 

directing Tribunal to state a case must be rejected. 

ILR (1964) Andh Pia 158. 

_S 66 12) — Question referred to High Court 

Scope of - Matters arising out of the: orders of the 

(1902) Andh Pra 

83 (DB). , , . 

oe^^n^y^Fadu^e'by^i^ommi^ione/t^bdnglegal 

pli cable — Art. 177, Limitation Act (1908) a PP 1 j: 
cable* (1962) 46 ITR 403 == (1963) 2 Andh WB 
154=ILR (1962) Andh Pra 1019 (DB). 


-S. 66 (5)—Reference at the instance of Assesses— 

Absence of Assessee— High Court, is not bound to 
answer reference in such a case. 30 ITR 348;27 ITR 
188, Rel.on. (1982) 1 Andh W B 414 = (1962) 40 
I T R 703=ILR (1962) Andh Pra 984 (DB). 

-S. 66 (1) — Tribunal’s findings of fact — Inter¬ 
ference by High Court. 

Findings of pure fact — If there is evidence, the 
sufficiency of that evidence or other evidence contra 
will not justify a refusal to accept the findings of fact 
arrived at by the Tribunal. 31 I T R 28 Foil. (1965) 
55 IT R366 (Cal). 

-Ss. 66, 66A (2)—Constitution of India—\rt. 133 

(1) (a) and (c)—Appeal to Supreme Court — Order of 
High Court refusing to direct Income-tax Tribunal 
to state a case — Not appealable—Reference—Appli¬ 
cation to refer not included. 

The assessee sought to file an appeal to the Supreme 
Court under S. 00-A (2) of the Income-tax Act against 
an order of the High Court refusing to direct the 
Income-tax Tribunal to make a reference under 
S. 00 (2). 

Held the word “reference” in S. 60-A (2) does not 
include “an application to refer” for the purposes 
of appeal to the Supreme Court. No appeal lies to 
the Supreme Court against the order of the High 
Court refusing to direct the Tribunal to state a case. 
(1965) 1 I T J 602=78 Mad L W 346=(1905j 1 Mad 
L J 538. 


INCOME-TAX ACT (43 of 1961) 

—Ss. 71 and 73 - Income-tax Act (1922), S. 24 (1), 
roviso —Speculative losses are not available for 
;ing set off against profits and gains earned under 
her heads—Such lossess can be set off against profit 
certain other speculative transaction : 311 TJR 7 
:>11 # (Observation). 68 Bom L R 345 = ILR (1966) 
om 200=(1966) 1 IT J 721=1966 Mah L J (Notes) 
7=(1965) 57 I T R 285. 

—Ss. 71,72, 73,73 and 77-Income-tax Act (1922), 

. 24 (2) and (1)—Registered firm suffering specula- 
ve loss in earlier year—Loss whether can be set off 
zainst speculative profits of subsequent year 
ractice-Bombay High Court - Income-tax matters 
-Interpretation of section by another High Court, 
ee Income-tax Act ( 19 ^. S. 24 l2). 68 Bom 
45=ILR (1900) Bom 200=(1966) 1 IT J721-1906 
lah L J (Notes) 37=(1965) 57 I T R 28a. 

—S 127 — Words ‘proceedings for assessment in 
. 297 includes the power °f transfer of case also 
/here therefore a return has been filed befor ® c °“" 
lencement of new Act by any person for any assess- 
ient year, proceedings for assessment of that person 
!r that year could be taken and con tinned under 
Id Act and proceedings could be transferred under 
5 (7.A) of old Act. See Income-tax Act (1901), 
i 297. (1964) 52 I T R 217 (Punj) (DB). 

—Ss. 147, 148, 149 -Income Tax Act it 1922), S. 34 
) (a) (as amended by Finance Act.of 19o0 and S. 34 
LA) (as introduced by S. 2 of I. T. (Amendment) 
ct (1954)—Notice can be issued under S.34 (l)(a) in 
pita of the provisions of S. 34 (1A). (See Income T« 
Ct (1922), s.34 (1A) (as amended by Finance Act 

f 1956). (1965) 58 I T R 693 (Cal). 

_Ss 147 ,148—Notioe under, for re assessment 

pecifications about escaped turn-over or basis of 
^formation not mentioned—Notice valid. (19 ) 

lss 30 147^b)! 148—Assessment of immovable pro- 
iertv relying on annual value fixed by Municipality 

-Valuation by M u n i eip al i ty— B as is ^ ^rnln g 

iot according to rules 

IT 1 ® 308 (Gui) (DB). _ 

_S. 148 — Notice under, for re-assessment 


Specifications about escaped turn.over or basis of 
information not mentioned — Notice valid. See 
Income-tax Act (1961), S. 147. (1964) 54 I T B 308 
(Guj). 

5. 148 —Assessment of immovable property rely¬ 
ing on annual value fixed by Municipality—Valuation 
by Municipality—Basis concessional ana not accord- 
ing to rules— Income tax officer learning the same 
subsequently —Issue of re-assessment notice-Valid. 

t S t Act (1961) ' S - 147 <b). (1961)54 

I 1 K 305 (Guj). 

—?• 182 (1), (2)—Income-tax Act (1922), S. 23 (5) 
(a) (u) read with proviso—Profit and loss sustained by 
registered firm are both to be distributed and appor- 
tioned amongst its partners in proportion to their 
respective^shares. (Observation). See Income-tax Act 

moSH’d' (a) (ii) * 68 Bom L R 345 = I L R 
(1966) Bom 200= (1966) 1 I T J 721=1966 Mah L J 

(Notes) 37=(1965)57 I:T R 285. 

—Ss.297 and 127 - Income-tax Act (1922), S. 5 
U-A) —Words 'proceedings for assessment'in S.297 
includes the power of transfer of case also — Where 
therefore, a return has been filed before commence¬ 
ment of new Act by any person for any assessment 
year, proceedings for assessment of that person for 
that year could be taken and continued under old 
s k . a . Q ? Proceedings could be transferred under 
b. 5 (7-A) of old Act. (1964) 52 ITB 217(DB) (Punj). 


INCOME TAX ACT (43 of 1961), S. 148 
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INCOME-TAX RULES (1922) 

—-Rr 2 to 6-Application for registration of firm- 
invisible profits not divided between partners accord. 
, t0 terms °* Partnership instrument—Registration 
« ?5°P erly „ r £ fused See Income-tax Act, 

A 5k J A o n ^ ft Pjra) ; J l96J) 48 IT R 968=(1962)2 
Andh W R 449=ILR (1963) Andh Pra 1155 (DB). 

INDUSTRIAL DISPUrE 

“-Collective bargaining. 

See Trade Unions Aot (1926), S. 28-F. 

[Note: Chapter IIIA of which S. 28-F is a part was 
introduced by Amendment Act XLV of 1947 which is 

yet bro , ugbt J nt0 i orc ®* But in various States the 
chapter; is introduced as State Amendment.] 

INDUSTRIAL DISPUTES ACT (14 of 1947) 
--—S. 2 (a) — Workman — Definition of worker — 

Sei V U S7£± ti0 ? shi V of ~Test to decide. 
A ?U 94 & s -2(l). 78 ML W 97 = 

MadM 1 M#d L * 391=1 Ub L 1 308 = ILB 0966) 1 

“-—Ss. 2 (a), 10 (1*A) — 'Appropriate Government’ — 

dfam.fi. r 1 ?* b | ra SP hes in d “ ere . nl States—State where 
Wifiy the appropriate Government. (1961- 
62) 22 FJR 75=(1962) 2 Lab L J 294 (Punj) (DB). 

T Management’s failure 

to give Justification for retrenchment—Court ordering 
re-instatement of the retrenched employee — Absence 

the nartnf 0 6ndiDg abo “ t ^tence of mala fides on 

» invaiidate th ° 

ac?. ,ribu,, ‘ 1 held not biadin * 

of'tha an enIar « ed definition 

betwAflnVhL 5 by inc J udJn « a written agreement 
em Ployer and the workmen arrived at 
otherwise than in the course of a conciliation proceed. 

whioi^ ny a8r k 6flmen t must ex fade embody the terms 
mav°noHifl , b ?. ascertai , ned with judicial certitude and 
whLE L b Ieft J ague references to an agreement 

X* it&f Mite. WUh,n ' h8 ''" k of 


Any settlement between the parties in 1955 (prior 
to amendment) in respect of matters not referred to 
Tribunal cannot be binding within the machinery of 
the Industrial Disputes Act. 1961 (2) Andh W R 27, 
Ref. (1962) 2 Lab L J 59 L (Andh Pra). 

-—S. 2 (rr)—Wages — Fixation of scales of pay — 
Factory engaged in distillation of alcoholic drinks 
and carbon dioxide gas and those of textile industry 
are not comparable industries — Consideration of 
,y different industries vitiates the award — 
Management and workers are equally bound to pro¬ 
duce evidence—Management cannot be penalised for 
non-production of evidence. (1962-63) 23 F J R 212 
(DB) (Punf). 

-S. 2 (rr)—Wages—Tribunal's fixation of scales of 

pay at a rate higher than that claimed by workers in 
their written statement, held, improper-Order in Civil 
Writ No. 283/61 dated 17-8-1901 by Tek Chand J., 
Affirmed. (1962-63) 23 F J R 212 (DB) (Punj). 

~ 5.10—Individual dispute—No evidence of collec¬ 

tive support of workmen — It canDOt be industrial 
dispute—Nature of proof required indicated. (1962) 
2 Lab L ) 93 = (1962) 5 Fac L R 144 (Mad). 

—S. 10 (2), 18 (3) — Reference to Tribunal under 
.* 10 (2) Other parties, other than those mentioned 
iq order of reference — Can be added as parties* 

When a reference is made to a Tribunal under 
“/J i") 1 • *■he Tribunal has jurisdiction under S. 18 
(3) (b) to add other parties, other than those who 
are mentioned in the order of reference, to the pro¬ 
ceeding whose presence is necessary In the opinion 
ot the Tribunal for a complete and final determina- 
j °.Vr? e ,~ pute ref erred to it. AIR 1954 Mai 309 
566 (DB) ^ Mad e80 ’ Fo11, (f961) I L R 40 Pat 

—S. 10 (1-A) — ‘Appropriate Government’ - Firm 
naving branches in different States — State where 
dispate arises is the appropriate Government. See 
Industrial Disputes Act (1947), S. 2 (a). (196L-62) 22 
F J R 75 = (1962) 2 Lab L J 294 (Punj). 

——-S. 10 (1) (c) — Settlement validly arrived at and 
binding — Reference of a dispute relating to matters 
embraced by the settlement cannot be supported. See 

12^1^208^7) ACl (1947) ’ S * 12 (3,< (1957 * 58 > 

7S. 15—Special Tribunal — Industrial dispute— 
Dismissal of woikman by manager held to be not in 
good faith by Industrial tribunal — Supreme Court 

SC 719 0t interfere with findln 8 of fact. AIR 1964 

", 8 * 7T ^ ward b y Tribunal increasing rate of 

dearness allowance payable by employers-Evidence 
show ng that increase was granted without following 
principles laid down by Supreme Court — Held, 
award must be set aside and case remanded. (1965) 

L R*682 * 441=ll965) 11 F «c L R 278=(1966) 6 Guj 

p Til' 1 r^ D . i £ miss 1 al Of workman for misconduct - 
rower of Tribunal—Allegation of mala fides—Tribu¬ 
nal does not sit in appeal over the decision of the 
management - Circumstances under which Tribunal 
will interfere stated. (1963-64) 25 FJR 209 (Puuj). 

~V?- Awardby Tribunal - Merits of the award 

rffjf* b n, g ? Q ? into . in Writ proceedings — High 

Court will interfere only in the event of there being 

eoQ 0 n°J a PP a *6?t on face of record. 1900 (2) I r r 
580, Ref. (1963-64) 24 F J R 30 (Punj). 1 ' L L 1 

r—8.15—Jurisdiction of Industrial Tribunals - Tri 

of U S.l e ^ eeding lho f ops of fMerence—Commis^on 

° gr . avQ e , rrors By Tribunal apparent on face of 

f; sa 
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of reference — Can be added as parties. See Indus¬ 
trial Disputes Act (1947), S. 10 (2). (1961) :I L R 40 
Pat 566. 

-Ss. 33 (2), Proviso and 33 (5) —Application under 

proviso to S. 33 (2), for approval of dismissal of 
employee, pending — Conciliation proceedings termi¬ 
nated — Subsequent passing of order disapproving 
dismissal —Without jurisdiction — Order of dismissal 
by employer stands. ILR (1964) 16 Assam 467 
(DB). 

——S. 33 (2) (b)—Nature of Tribunal’s jurisdiction— 
Workers found guilty by domestic tribunal — State¬ 
ments of witnesses read over and explained in Hindi 
to workers — \\ ituesses produced and questioned by 
enquiry officer and their answers explained to wor¬ 
kers — Opportunity to cross-examine witnesses given 
—Principles of natural justice not violated—Tribunal 
does not sit as Court of appeal over domestic tribunal 
— Circumstances under which tribunal may interfere 
with penalty imposed stated. See Constitution of 
of India, Art. 226. (1965) 1 Lab L j 628 = (1965) 10 
Fac L R 5 (Cal). 

-S. 33C (2)-Direction with regard to recovery of 

money due :from employer as back wages given by 
labour Court in a proceedings under section—Alleged 
non-compliance with the order by the employer—Em- 
ployeecannot.make a second application under section 
for the same relief that had been granted to him on 
the earlier occasion—The only manner in which the 
amount can be recovered is to proceed by moving the 
appropriate Government which shall issue a certi¬ 
ficate for recovery of the amount as arrears of land 
revenue. (1965-66)29 F J R 515=11966) 13 Fac L R 
418 (Cal). 


1964 Cur L J (SC) 97 = A I R 1964 S C 1458 (1462) 
(Pt B) (Pr 7). 

• *—S. 13A—Standing Orders of Dewan Tea Estate, 
R. 8;(a) (i)—‘Other causes beyond his control’ — 
Words do not take in financial dilficulties. 

'Other causes beyond his control’ for one thing 
should be similar to the causes that have preceded; 
even otherwise, there is no justification for the argu- 
ment that the financial difficulty which is alleged to 
have confronted the employer was beyond its control. 
Award, dated 11th December, 1959 of Industrial 
Tribunal, Assam, Reversed. Workmen of Dewan Tea 
Estate v. Their Management, (1963-64) 25 F J R 
3S6:=-(I964) 5 S C R 548 = (1964) 1 Lab L J 358 = 
(1964) 8 Fac L R 167=1964 Cur L J (S C) 97=A IR 
1964 SC 1458 (1462) (Pt C) (Pr 8). 

-S. 13A — Standing Orders of Dewan Tea Estate, 

R. 8 (a) (iii) -Scope — Rule 8 (a) (iii) which refers to 
temporary curtailment of production must obviously 
be read in the light of R. 8 (a) (i) and if the case of 
the lay off does not fall under R. 8 (a) (i), R. 8 (a) (Iii) 
would not improve the position. Award dated 11-12- 
1959 of Industrial Tribunal, Assam, Reversed. Work¬ 
men of Dewan Tea Estate v. Their Management, 
(1964) 5 S C R 548= (1961*64) 25 F J R 386=(1964) 
1 Lab L J 358=(1964) 8 FaO L R 167=1964 Cur L J 
(SC) 97=AIR 1964 S C 1458 U463) (Pt D) (Pr 9). 

INTERNATIONAL LAW 

—Private. 

See under Constitution of India, Art. 51. 

—Public. 

See under Constitution of India, Art. 51. 


-Sch. II, Item 2 — Standing Orders of the Madras 

Board of Revenue, B. S. O. 87, Cl. 11 — Applicability 
— Order not applicable to works of a major charac¬ 
ter which are looked after by P. W. D. — Execution 
of repairs to major tank — Ayacutdars cannot claim 
right to effect repairs in preference to outside profes¬ 
sional contractors. ILR (1964) 2 Mad 567. 

-Sch. 3, Item 5—Bonus—Available surplus—Com* 

putation. 

For arriving at the available surplus for purposes 
of bonus the profit and loss account as furnished by 
the management will have to be taken as the basis, 
and it is only when there is justifiable suspicion 
about the debit entries or genuineness of the accounts 
on which the balance sheet has been drawn up, or 
there is prima facie proof of mala fides that it will 
be within the purview of a tribunal to go behind the 
balance sheet and compute the available surplus on 
a different basis which it may consider to be appro* 
priate and just in the light of the relative facts and 
circumstances (1959) 1 L L J 644 and (1959) 2 L L J 
382, Rel. on. 11962) 2 Lab L J 130 (Mad). 

INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT (20 of 1946) 

£-S. 13-A—Standing Orders of Dewan Tea Estate, 

R. 8 (a) (i) — 'Stoppage of supply’ — Meaning of — 
Means stoppage of supply of raw material or other 
such thing. 

Stoppage of supply must in the context, mean stop¬ 
page ot raw material or other such thing. In regard 

to the factory, the stoppage of supply may mean the 

stoppage of tea leaves, or in the case of field work, it 
may mean the stoppage of supply of other articles 
necessary for field operations. ‘Supply’ in the context 
does not mean money or funds. Award dated 11th 
December, 1959 ot Industrial Tribunal Assam, Re¬ 
versed. Workmen of Dewan Tea Estate v. Their 
Management, (1964) 5 S C,R 54S=(1963*64) 25 F J R 
386=11964) 1 Lab L J 358=(1964) 8 Fac L R 167 = 


INTERPRETATION OF STATUTES 

-Dictionary — Value of, in construing meaning of 

words. 


In finding the meaDiDg of words in the Constitution 
and Statutes, Judges make some use of the layman’s 
crutch—the dictionary. Yet, the value of a dictionary 
must be considered limited by the fact that in Eng¬ 
lish, as in any other language, the meaning of words 
are in steady process of change. As an authority on 
meanings, the dictionary is a man-made institution 
without pretence of guidance by a higher power, or 
any basic substratum of natural law, or even by 
superior wisdom, to all of which jurists sometimes 
lay claim. The aid from the dictionary might in some 
cases be useful, but as the meanings of words undergo 
constant changes, the dictionary cannot be consi. 
dered as definite guidance in all cases. 12 S T C 280, 
Rel. on. (1964) 15 S T C 795 = ILR (1965) Aodh Pra 
720. 

-Parliamentary exposition made in subsequent sta¬ 
tutes may throw light upon meaning of words used 
in statute. See Sales Tax — Andhra Pradesh Geoeral 
Sales Tax Act (VI of 1957), Sch. IV, Col. 2, Item 3 (c) 
(as [amended by Act VI of 1961). (1964) 15 S T C 
795=ILR (1965) Andh Pra 720. 

—Interpretation of Statutes — Speeches in legisla¬ 
ture introducing legislation are ordinarily no guide 
for interpreting statute. 

Speeches made in Parliament cannot be taken into 
account or interpreting a statute, but they may be 
referred to for the purpose of finding out the back¬ 
ground in which a particular statutory provision was 
enacted. (1965) 58 ITR 693 (Cal). 

-Rule framed by President-Interpretation of:such 

rules by him — Interpretation how far binding on 


ven though as a general rule, the powers of the 
rt cannot be fettered by the interpretation of a 
, of law by the President, still when the meaning 
word in the rule framed by the President himselt 
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under a statutory power is not clear, the interpreta¬ 
tion which has been given by the President, to that 
word should be accepted and given effect to. (1956) 
2 Lab L J 160=59 Cal W N 1050=(1956) 2 Lab L J 
160=1 L R (1957) 2 Cal 309=A I R 1956 Cal 93 (94) 
(Pt B) (Pr 7). 

-Interpretation of Statutes — Language plain and 

clear—Words must be given their natural meanings. 

Scope and ambit of—Power of entry and inspection 
etc.—Extent of—Does not include power to search — 
Such power cannot be imported into the section by 
reason of the proviso — Proviso cannot take place of 
main part or substitute it — Interpretation of Statutes 
— Language plain and clear — Words must be given 
their natural meanings — Proviso cannot add to main 
provision what is not there. (1965) 2 ITJ 17*= 
(1965) 57 ITR 664=(1963) 16 STC 708= ILR (1966) 
1 Mad 267. 

—Hard cases — Hard cases should not make bad 
law. AIR 1956 Pat 501 (505) (Pt D) (Pr 11) (DB). 

—Question whether particular enactment is direc¬ 
tory only or obligatory with an implied nullu- 
ncation for disobedience — Conclusion has to be ar¬ 
rived at by carfully attending to the whole scope of 
the statute concerned. (1877) 2 P D 203, Foil. 1965 
Pun L R (Supp) 403. 


KUTCH STATE—NOTIFICATION NO.357 
D/- 4-2-1944, PUBLISHED IN 
KUTCH STATE GAZATTE 


“—Act of Dewan in publishing same presumed to 
be properly authorised—Notification held legal. AIR 
1951 Kutch 50 (51) (Pt C) (Pr 6 ). 

^ 6 — Compliance with S. 5A necessary before 

action is taken under S. 8 — Government making 
direction only under S. 17 (1) — S. 5A still applies — 
Government making direction under S. 17 (4) — 
Action under S. 5A nat necessary—Even after S. 17 
(1A) inserted by U. P. Act 22 of 1954, S. 17 (4) ap¬ 
plies to waste and arable land onlv. See Land Acquisi¬ 
tion Act (lof 1894), S. 5A. AIR 1964 SC 1217. 

—S. 6 -Income Tax Act (1922),S. 2 (l) (a)—*‘Asses- 
sed to land revenue". See Income-tax Act (1922), 
S. 2 (1) (a). AIR 1958 Cal 34. 


-S. 23-Test—Market price. AIR 1957 Mad 341 

(346) (Pt C) (Pr 22). 

—-S, 23 — Valuation — Evidence available as to 
market prices — Resort to method of valuation by 

3934*DB)i° n * S DOt dosira ^ e * AIR 1^55 NUC (Mad) 

“—S. 23—Reference to Court under S. 18—Provi¬ 
sions of Civil P. C. (1908) applicable—O. 22, R. 3 of 
Civil P. C. (1908) not inconsistent with Ss. 20 , 21 , 
23,20—Ref erence can abate for non-compliance with 
provisions of O. 22, R. 3. See Land Acquisition Act 
(1894), S. 28. ILR (1963) 2 Punj 441. 

-S. 26 -Reference to Court under S. 18 — Provi¬ 
sion* of Civil P. C. (1903), applicable-O. 22, R. 3 of 

So?’ C * l 1908 * not inconsistent with Ss. 20, 21, 
23,'20 — Reference can abate for non*compliance 
with provisions of 0.22, R. 3. See Land Acquisition 
Act (1894), S. 28. ILR (1963) 2 Punj 442. 


LEGAL PRACTITIONERS ACT 
(18 of 1879) 

5 7 —Ss. 7 ®od 13—Rules made by High Court of 
Hvder a bad under S. 6 , Rr. 11 and 12-Scope of — 
Holding a certificate’ — Meaning of — Pleader not 
renewing Certificate-Amenability to the disciplinary 
di S< j * 0D °f the High Court — "Reasonable cause" 
--Pleader dismissed from Judicial Service for taking 
1 legal gratification and for inefficiency—If can be 
•flowed to practise as a First Grade Pleader-S. 38 - 


Applicability. (1958) 2 \ndh W R 170=1958 Andh 
L T 120=AIR 1958 Andh Pra 209 (210, 211) (SB). 

LEGAL PRACTITIONER’S (FEES) ACT 

(21 of 1926) 

——S. 3 -Lien for fees — Advacate of Mysore High 
Court—Right of—Extent of the line of Solicitors and 
Attorneys — Enforceability in summary jurisdiction. 
See Civil P. C. (1908), O. 3, R. 4. AIR 1952 Vlys 14L 

LETTERS PATENT (BOMBAY) 

-Cl. 36-Certiorari—Bench of High Court is not 

empowered to issue certiorari against an order passed 
by Single Judge on original side. See Constitution of 
India, Art. 220. (1965) 67 Bom L R 215. 


LIMITATION ACT (9 of 1908) 

—Arts. 96 and 120 — Suit for declaration as to 
plaintiff's correct date of birth — Art. 96 and not 
Art. 120 applies. 

Per Division Bench : A suit for declaration that 
the plaintiffs correct date of birth was 30-3-1910 and 
not 30-3-1901 as given in the service register and for 
consequential relief, is governed by Art. 90 and not 
Art. 120, Limitation Act and the starting point of 
limitation is the date when the plaintiff came to 
know about the mistake. The language of Art. 90 is 
quite general and a mistake whether of fact or law 
is within its purview. Art. 120 is a residuary Article 
and could only be called in aid when no specific 
provision applies. ILR (1965) Aodh Pra 142. 

—•Art. 120-Suit for declaration as to plaintiff’s cor¬ 
rect date of birth—Art. 96 and not Art. 120 applies. 
See Limitation Act (1903), Art. 90. ILR (1965) Andh 
Pra 142. 


-—Art. 120 — Applicability — Deposit of fees with 
Transport Authority by way of stamps—Fees becom¬ 
ing unnecessary later on—Failure to mention exact 
date thereof while returning stamps—Suit for refund 
of stamp amount—Limitation starts from the date of 
return of stamps—S. 120 applicable. * 

Payment was made to the Transport Authorities in 
the form of stamps in pursuance ofran agreement, 
but later on it transpired that the fee was not payable 
and accordingly the Transport Authorities relumed 
the staoip on 16-1-46 without giving exact date when 
the fee became repayable. The revenue department 
refused to refund the amount of stamps and the suit 
filed in Civil Court was also dismissed as barred bv 
limitation. 1963 Jab L J 46.: 


‘Art. 142—T. P. Act (1882), S. 105—Non-payment 
of rent—By itself raises no presumption of adverse 
possession. See Landlord'andTenant—Adverse posses¬ 
sion. AIR 1962 All 604. 


*Art ; 144—-T. P. Act (1882), S. 105—Adverse pos¬ 
session it can be set up by tenant. AIR 1957 All 346. 

-Art. 142—T. P. Act (1882), S. 105—Pendency of 

tenancy—Denial of landlord’s title—Adverse posses¬ 
sion. 


It is an elementary principle of law that a tenant 
cannot deny the title of a landlord during the pen- 

?w n ? y j a l tenan °y and such he cannot claim 
the land on the ground of adverse possession. (’50) 
8 J & K L R 204 (210) (DB). 

i«7o^c 1 1o , « ! 1 ^~ T,:ansfer of Pro P 0 rty Act (lof 
1884 , a. 105-Mere non-payment of rent does not 
convert the cultivating possession of a tenant into 
adverse possession against the landlord. (1950) 8 I 
and K L it 157. 


—■Arts. 142 and 144 — Adverse possession—What is 
—Exclusion or ouster is not merely act of person in 
possession but also implies knowledge of denial of 
a ° d Mention to deny right to participate in, 
income on the part of person to be ousted— On facts 
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LIMITATION ACT (9 of 1908). S. 181 


held evidence did not disclose ouster of plaintiff. 
ILK (1963) Mys 917. 


—Arts. 181, 182 (5) —Ex parte decree of 21-12- 
1955 set aside on 25.10-1950 — Revision against 
setting aside allowed on 29-8-1957—First execution 
dismissed on 19-11-1956 - Execution filed on 29-8- 
I960-Held barred by time—Civil P. C. (1908). O. 9, 
R. 13. (1965) 31 Cut LT 627. 


—- Art. 182 (5)—Ex parte decree of 21-12-1955 set 
aside on 25-10-1950 -Revision against setting aside 
allowed on 29-8-1957—First execution dismissed on 
19-11-1950 — Execution filed on 29-8-1900 — Held 
barred by time. See Limitation Act (1908), Art. 181. 
(1965) 31 Cut L T 627. 


MADHYA BHARAT CIVIL COURTS ACT 

(43 of 1949) 

—S. 23 — Sufficient cause — Mistake of counsel — 
Wrong advice under S 23, M. B. Civil Courts Act— 
Mjstake held Dot bona file. See Limitation Act (1908), 
S. 5. AIR 1958 Madh Pra 96 (DB). 


is required to act Judicially, that is, whether it is re¬ 
quired to afford an opportunity to candidate for 
meeting the circumstances alleged to have beeiv 
found against him : 

Held, (per Newaskar and Tare, JJ.) — That not- 
withstanding that there is no express provision 
making it obiigatory upon the Results Committee to 
call for an explanation from the candidate and give 
an opportuuity of hearing to him, yet it is implicit in 
the provision that the Committee must be satisfied 
that the candidate has in fact used unfair means at 
the examination. Thus it is its duty to decide objec¬ 
tively and to actj'quasi-judicially. AIR 1902 S C 1110 
and A'R 1950 S C 222 and AIR 1952 Cal 594 and 
AIR 1953 Cal 212, Rel. on. 1965 Jab L J 912 = 1965 
M P L J 16 = AIR 1966 Madh Pra 136. 

MADHYA PRADESH EXCISE MANUAL 

-Vol. 1, Para. 155-A, R. 4—Constitution of India, 

Art. 311 (2) — Reasonable opportunity to show cause. 
See Constitution of India, Art. 311 (2). AIR 1958 
Madh Pra 289. 


MADHYA BHARAT GAMBLING ACT (51 of 1949) 

• ~^ s - 6 > 8 ~ Sections are constitutionally valid. 
See Constitution of India, Art. 19. 1965 (1) Cri L J 
347=AJR 1965 S C 307. 

® —Ss. 8 , 6 — Sections are constitutionlly valid. 
See Constitution of India, Art. 19. 1963 (1) Cri L T 
347=AIR 1965 S C 307. J 


MADHYA BHARAT REGULATION OF GOVERN- 

MENT ACT (1 of 1948) 

■-PeDal Code (I860), Ss. 380, 451 - Offences 

under, committed in 1948 in Jhabua State which 
subsequently became part of Madhya Bharat — Law 
in force in that State was Indian Penal Code which 
was subsequently continued in force by Regulation 
of Government Act (14 of 1948) and Part B States 
(Laws) Act (3 of 1951) after it became part of 
Madhya Bharat—Accused can be tried and punished 
in respect of those offences in 1955— See Penal Code 
(1860), S. 380. 1962 SC D 593. 


MADHYA BHARAT VIKRAVf UNIVERSITY ACT 

(18 of 1955) 

—S. 19 — The Syndicate and the Results Com¬ 
mittee while condemning a student alleged to have 
used unfair means at the examination act quasi- 
judicially. 

Under the Vikram University Act, the Syndicate 
under S. 19 of the Act is the executive body of the 
University. As provided in S. 20 (m), this body exer¬ 
cises the powers and performs duties among others, 
of making amending and repealing University Ordi¬ 
nances. It is authorised to appoint special com¬ 
mittees. It can delegate to such committees power to 
deal with any subject, subject to subsequent confir¬ 
mation by the Syndicate. Under an Ordinance framed 
by the Sy ndicate for delegating its functions, a spe¬ 
cial committee known as Results Committee has been 
formed to deal, among others with the cases of 
candidates using unfair means at the University exa¬ 
minations. Thus the cases of such candidates have 
to be formally dealt with by the Results Committee 
with functions of the Syndicate delegated to it subject 
to subsequent confirmation of its action by the Syndi¬ 
cate. There is no provision requiring the Results 
Committee, in dealing with the case of a candidate, 
to act judicially nor is there any provision requiring 
it to give opportunity to the candidate to explain.the 
materials and circumstances appearing against him. 

On the question whether the Results Committee 
and the Syndicate in punishing a candidate for the 
alleged act of using unfair means at the examination 


MADHYA PRADESH TANAPADA ELECTION 
MATTERS VALIDATING ACT (l of 1955) 

# —S. 3—Constition of India, Arts. 245 and 220 — 
Jurisdiction of High Court is not taken away by 
M. P. Act, 1 of 1955. See Constitution of India, 
Art. 245. AIR 1957 Bom 266 (FB). 

• —S. 3 — Exercise of legislative function—Vali¬ 
dity of Act. 

The Legislature is competent to put an end to the 
finality of a decision of a Court by an enactment. 
And such an enactment of law having such effects 
does not constitute exercise of judicial functions by 
the Legislature. Thus by enacting M. P. Janapada 
Election Matters Validating Act (1 of 1955) the Legis¬ 
lature merely declared what was void lo be valid and 
in doing so it was exercising its legislative function. 
Gujabrao Kesbavrao v. Pandurang Bhauji, ILR (1957) 
Bom 714=60 Bom L R 12 = 1957 Nag L J 419=AIR 
1957 Bom 266 (268, 269) (Pt B) (Pr 6 ) (FB). 


MADHYA PRADESH LAND REVENUE CODE 

(2 of 1955) 

—S. 226j(l) and (2) — Acquisition of agricultural 
nd — Necessary criteria are insufficiency of abadi 
id unavailability of unoccupied land — Finding to 
j given by Deputy Commissioner and not by land 

quisition officer. 

The provision of S. 220 (1) and (2) require the 
eputy Commissioner of the District or any person 
ithorized under the law by him to record, before 
oceeding to acquire any agricultural land, a finding 
at the abadi of the village is insufficient and 
rther that there is no other unoccupied land avail- 
ile for the purpose of abadi. This decision is to be 
ken bv the Deputy Commissioner of a District and 
>t by a land acquisition officer. (1902) 64 Bom® 
14=1962 Nag L J 400=ILR (1963) Bom 30 (DB). 

MADHYA PRADESH REVENUE CIRCULAR 
H. S. NO. (13 of 1908) 

—Cl. (4) — Succession to agricultural holdings — 
older cannot make bequest—Declaration has to be 
.verned by ordinary law - Transfer in favour of 
andson - Clause (4) does not apply - Right de- 

,Ives by inheritance - There is no survivorship - 

>rrect approach in case of joint family stated. AIR 

'55 N U C (Madh B) 1560. . 

_Cl (5) — Person wrongly entered in Khata must 

, treated as sub-tenant - His possession is permis- 

,e—He cannot claim adverse iwssession. See Lirnl- 

tion Act (1908), Art. 144. AIR 1955 N U C (Madh 
11560. 


MADRAS PERMANENT SETTLEMENT REGN. (1802) 
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MADRAS PERMANENT SETTLEMENT REGU¬ 
LATION (25 of 1802) 

-Right of joinder — Tank and tank bed in ambit 

of zamindari—Ownership is with proprietor—Tenant 
has only grazing and fishing right—He has also right 
to take water for irrigation — If he claims higher 
right) onus is on him. AIR 1955 NUC (Orissa) 1851 
(DB). 

MADRAS REVENUE RECOVERY ACT (29 of 1864) 

—S. 52 — Hyderabad General Clauses Act (3 of 
1308F), S. 3 — Scope — Repeal of Hyderabad Agri¬ 
cultural Income-tax Act — By reason of S. 3, 
Hyderabad General Clauses Act taxes due can be re¬ 
covered. See Hyderabad General Clauses Act (3 of 
1308F), S. 3. (1965) 55 I T R 528 (Andh Pra). 

MASTER AND SERVANT 

—VICARIOUS LIABILITY-GOVERNMENT SER¬ 
VANT. 

—-State when liable for act of its servant—Govern¬ 
ment servant acting under powers conferred by Act) 
has indemnity against all remedies of injured persons 
Siate held was not vicariously liable. (1964) 1 Andh 
W R 2i3=(1961) 2 Andh L T 310=1 L R 1965 Andh 
Pra 360 (DB). 

-PUNISHMENT - SUPERANNUATION RULES 
UNDER 

—-Rr. 72, 74 — Superannuation is a condition of 
service—Domestic enquiry against employee pending 
-yAge of superannuation attained—R. 74 applied. See 
Municipalities—Calcutta Municipal Act (a3 of 1951), 

S- 532. (1964) 9 Fac L R 275 = (1966) 2 Lab L J 
7 iy (Cal), 

MERGED STATES (TAXATION CONCESSION) 

ORDER (1949) 

—-Para. 5—Applicability of—Assessee a reiident of 
®iigarh State where Icdian Income-tax Act was 
adopted—Paragraph not attracted. 

Paragraph 5 ( 1 ) of the Merged States (Taxation 
Concession) Order, 1949, applied only if the relevant 
income was assessed under the State law and if the 
concerned State law was different from the Indian 
Income-tax Act. (1965) 58 ITB 533 (DB) (Cal). 

MINIMUM WAGES ACT (1948) 

■——Preamble, Sch. Item 6 , S. 2 (g) — Provision '.for 
minimum wages of employees of local authority is 
not legislation under entry 13 but comes within scope 
ot entry 27 — Provision is not unconstitutional-See 
Government of India Act (1935), Sch. 7, List III, 
entry 27. (1963-64) 24 F J R 194. 

MOTOR VEHICLES ACT (4 of 1939) 

"7^** 43, 44 and 47—Effect of amendment of Ss, 43 
44 by Act 100 of 1956— Does not repeal S. 43.A 
(Madras) — Directions given by State Government 
under that section should be given effect to in grant¬ 
ing permits under S. 47. 

Section 43-A which was added by the Madras 
Legislature in 1948 and the Instruction issued by the 
State Government under that section do not stand 
repealed on the ground of any inconsistency between 
that section and Ss. 43 and 44 as they stand after the 
^f^dment °* the Act In 1956 and therefore an order 
ot the State Transport Authority directing the Re¬ 
gional Transport Authority to take into account such 
instructions while granting permits under S. 47 is 
not wrong. ILR (1965) Andh Pra 127. 
rr?^ 4 7 fl,ect of amendment of Ss. 43 and 44 by 
Act 100 of 1956-Does not repeal S. 43A (Madras)— 


Directions given by State Government under that 
section should be given effect to in granting permits: 
under S. 47 — See Motor Vehicles Act (1939), S. 43- 
ILR (1965) Andh Pra 127. 

—-Ss. 46, 57 (8) — Object of S. 46—‘‘As far as ma y* 
be”—Interpretation. 

The whole object of S. 46 requiring certain parti¬ 
culars to be stated in the application, is to enable 
the various persons concerned with the grant or 
refusal of the permit to be apprised of the various- 
details with a view to enabling them to effectively 
participate in the consideralion of the application*' 
1965 Pun L R (Supp) 403. 

—Ss. 47, 43, 44 — Effect of amendment of Ss. 43 
and 44 by Act 100 of 1956 — Does not repeal S. 43A. 
(Madras) — Directions given by State Government 
under that section should be given effect to in grant¬ 
ing permits under S. 47 — See Motor Vehicles Act 
(1939), S. 43. ILR (1965) Andh Pra 127. 

-S. 47— Inexperience) of grantee the ground for 

cancellation-Ground for cancellation is not extrane¬ 
ous to section. 

Where a State Transport Authority cancelled a 
carriage permit granted by the Regional Transport 
Authority, taking into account the fact that the 
grantee had no experience in the field of motor trans¬ 
porting being a new entrant and that certain other 
applicants were preferable to him as they had gained 
much experience, it cannot be postulated that the 
State Transport Authority took into consideration a 
test which was extraneous or foreign to the tests 
propounded by S. 47. (1958) 2 Andh W R 85; AIR 
1902 Ker 341 (FB), Rel. on; A I R 1962 Ker 34, Diss. 
from. ILR (1965) Andh Pra 127. 

-S. 57 (8) — Section is not confined to conditions 

set out in S. 48. 

The variation envisaged by S. 57 (8) of the Motor 
Vehicles Act (1939) is not confined to the conditions 
set out in S. 48 of the Act. It refers to any condi- 

the State Transport Authority. C.W* 
880/1961 D/- 11-9.1961, Reversed. 1905 Pun L R 
(Supp) 403. 

MOTOR VEHICLES RULES (1940) 

—-Rule not in force when applications were invited 
and Ppermit was granted by Regional Transport 
Authority-Case remanded in appeal, by State Trans¬ 
port Authority for consideration to Regional Trans¬ 
port Authority after the rule had come into opera¬ 
tion—Rule will not apply to the case when it is dis¬ 
posed of on remand. 1957 A L T 881; AIR 1903 S C 
1098, Distinguished; 1905 Appeal Cases 309 (S C) Rel. 
on. ILR (1965) Andh Pra 127. 

MOTOR VEHICLESMJLES (RAJASTHAN) 

77S^Sr? r ^ cribed authority. See Motor Vehicles 
Act (1939), S. 04. AIR 1958 Raj 193 (DB). 

• —-R. 77—Motor Vehicles Act (1939), S. 44 (2) (as 
amended by Act 100 of 1950) — Constitution ot S. T. 
A. and R. T. A. — Minimum number of members re¬ 
quired 3 or 5 —R. T. A. not including even single 
non-official - Constitution of R. T. A. is defective* 

rI! 98°(FB). VehlC eS AOt (19391, S ‘ 44 (2) * AIR 1961 

MOTOR VEHICLES RULES (TRAVCO) (195a) 

-R-144—Motor Vehicles Act (1939), S. 48 (3)—Ap- 

proved time table itself is not a condition of permit 
But it is the exhibition of it, that is a condition— 
Alteration of time table is covered by delegation 
authorised by R. 144, Trav-Co Motor Vehicles Rules 

196UKu359°. t0r Vehioles A « U939), S. 48 (3). AIR 
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MOTOR VEHICLES RULES (TRA.-CO.) 1952. R. 165 


-P. 1G5 - Motor Vehicles Act (1939), S. 57 (3)- 

Peceiving representations — Time limit for—Thirty 
days limit under S. 57 (3) — Scope of—Outer limit 
fired by R. 105 — Representation filed within time 
limit provided by R. 105 but beyond date fixed held 
proper — See Motor Vehicles Act (1939), S. 57 (3). 
AIR i960 Ker S5. 


MUNICIPALITIES 

-BENGAL MUNICIPAL ACT (15 of 1937) 

-S. 26 — Bengal Municipal Election Rules, Rr. 10, 

41, 2 (1-B) and 40 — Fresh election under S. 26 con¬ 
sequent on the electorate failing within the prescrib¬ 
ed time to elect the requisite number of commis¬ 
sioners for a particular ward is continuation of old 
one — Elections under sections specified in R. 16— 
Revision of election rolls essential — Omission to re¬ 
vise makes the holding of election'contrary to la w : 
AIR 1953 Cal 520, Rel. on -Procedure under Special 
.Act — Equitable propositions not applicable—Person 
already nominated ceases to have the qualification 
necessary for being elected as Commissioner in a 
second election — But in such cases, under R. 41 
nomination paper held not necessary — Power to fix 
date for election includes power to postpone it— 
Mode of computation of time is not on rational basis 
—When the time lag between the order fixing the 
election and the holding of the election is in excess of 
50 days, there is compliance with R. 2 (1-B)—Person 
already elected mav stand for fresh election—R. 40 
attracted. (19G1) G3 Cal W N 973. 


-BIHAR AND ORISSA MUNICIPAL ACT (7 of 

1922) 

—S. 3 — “Road” survey map—Presumption under 
—Entries in Municipal Khasra prepared under Cal¬ 
cutta Survey Act — Admissibe as evidence of posses¬ 
sion—Entry 'sahan sarak’— Meaning of—Evidence— 
Appreciation of — See Evidence Act (1872), S. 30. 
1LR 44 Pat 416. 

-Ss. 196, 197 and 364 — Limitation Act (1908), 

S. 28 and Art. 146A—Notice by Municipality direct¬ 
ing plaintiff to demolish balcony of bis house pro¬ 
jecting over municipal drain — Suit for declaration 
that plaintiff bad acquired right of projecting balcony 
over municipal drain by adverse possession for over 
thirty years — Municipality contending that plaintiff 
had not acquired right of easement to construction of 
balcony — Maintainability of suit. I L R 42 Pat 253 

(DB). 

_Ss. 364, 196 and 197 — Limitation Act (1908), 

S. 28 and Art. 140A — Notice by Municipality direct¬ 
ing plaintiff to demolish balconv of his house pro- 
.jectinc over municipal drain —- Suit for declaration 
that plaintiff had acquired right of projecting balcony 
over municipal drain by adverse possession for over 
thirty years — Municipality contending that plaintitt 
had not acquired right of easement to construction 
of balcony — Suit by municipality bow far maintain¬ 
able discussed. See Municipalities-Bihar andI Orissa 
Municipalities Act (7 of 1922), S. 190. 196- B L ] R 
395 = ILR 42 Pat 253 (DB). 

— BOMBAY PROVINCIAL MUNICIPAL CORPO¬ 
RATIONS ACT (59 of 1949) 

_S 469 — “Take proceedings” — Expression does 

not include “causing proceedings to be taken” - 
Deputy Health Officer must himself file complaint 
and cannot sanction filing of complaint by Licence 
InsDector i AIR I960 S C 576. Foil, and 5o Bom L R 
377 P and AIR 1904 Guj 223, Ref. (1965) 6 Guj LR25. 


— CALCUTTA MUNICIPAL ACT (33 of 1951) 

-S 532-Rules under Rules72, 74—Superannua¬ 
tion is a condition of service — Domestic enquiry 


against employee pending — Age of superannuation 
attained — Rule 74 applied. (1964) 9 Fac L R 275 = 
(1966) 2 Lab LJ 719 (Cal). 

-PUNJAB MUNICIPAL ACT (3 of 1911) 

—Ss. 12,17, 24 — Municipal Election Rules, 1952, 
Rr. 5, 41 — Municipal Committee cannot function if 
only part of members have been elected — Notifica¬ 
tion of results must be made within reasonable time 
— Government not notifying result because entire 
election has not been completed — Held it could not 
be said that Government was acting in illegal or 
mala fide manner ILR (1962) 2 Punj 746 = 1968 
Cur L J 403. 

-Ss. 17, 24 — Municipal Committee cannot func¬ 
tion if only part of members have been elected — 
—Notification of results must be made within reason¬ 
able time — Government not notifying result because 
entire election has not been completed — Held it 
could not be said that Governmenf was acting in 
illegal or mala fide manner. ILR (1962) 2 Punj 746 
= 1968 Cur L J 403. 

-PUNJAB MUNICIPAL ELECTION RULES, 1952 

-Rr. 5, 41 — Municipal Committee cannot func¬ 
tion if only part of members have been elected — 
Notification of results must be made within reason¬ 
able time—Government not notifying result because 
entire election has not been completed — Held it 
could not be said that Government was acting in 
illegal or mala fide manner. See Municipalities — 
Punjab Municipal Act (3 of 1911), S. 12. ILR (1962) 
2 Punj 746 = 1968 Cur L J 403. 


MYSORE AGRICULTURAL PRODUCE 
MARKET ACT (16 of 1939) 

■Bye-laws Nos. 28 and 19 — Academic qualifica¬ 
tions for weighmen — Required qualification is ger¬ 
mane to nature of work and is not arbitrary or 
unreasonable. (1963) 2 Mys L J 473 = I L R (1963) 
Mys 718 (DB). 

MYSORE EXCISE ACT (5 of 1901) 

-Ss 3, 29, 69 — Mysore Foreign Liquor Rules 

under the Act, R. 1 - Validity - Mysore General 
Clauses Regulation (1899), S. 3 (16). 

Per G. K. Covinda Bhat, J.:- Rule 1 is a valid law, 
if it was issued by the Sovereign Rules; the expres¬ 
sion 'Foreign liquor 1 therein is capable of being c°n- 
strued to mean liquors of the foreign type, though 
they may be manufactured in India. (Ooiter). 

Per K.S. Hegde, J. (Contra):-There would be 
some force in the contention that R. 1 having been 
made by Sovereign Authority was as effective> as; the 
provisions contained in the Act, if it is factually 
correct. But then, while the ‘Act’ was enacted by 
Her Highness the Maharani, who was the Regent at 
that time as seen from the preamble to the Act, tne 
power to make Rules was conferred on the Govern¬ 
ment - See S. 29. The Government of Mysore was 
not the sovereign. The person contemplated m b. 6 
(10) of the Mysore General Clauses Regulation, 1899, 
must necessarily be somebody other than the sove- 

rign. He is somebody authorised by the sovereign 

“to administer executive Government. Therefor, 
the Rules in question were not framed by the sove¬ 
reign. Hence the Rule-Making Authority had no 
authority to alter the provisions in the Act. oec- 

reason* Henceds^'a) and (SofVl of the Foreign 
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Liquor Rules are ultra vires of the “Act.” ILR 1964 
Mys 697. 

—S. 3 (12), Proviso — Interpretation — Proviso 
does not enable Government to convert Indian liquor 
into foreign liquor by a declaration. ILR (1964) Mys 
697. 

-S. 15 — Power to grant or refuse licence — 

Deputy Commissioner has no unfettered discretion, it 
is controlled by Rules — Mandamus to compel issu¬ 
ance of licence — When issued — Constitution of 
India, Arts. 14 and 220. ILR (1964) Mys 697. 

-—S. 15 — Words 'no liquor shall be sold without a 
licence from Deputy Commissioner’ — By implica¬ 
tion section confers power to grant as well as to 
refuse licence. ILR 1661 Mys 697. 

-Ss. 15, 29 — Mysore Foreign Liquor Rules made 

under the Act, R. 13-A — Refusal of licences for 
retail vend of foreign liquors in Ordinary Refresh¬ 
ment Rooms — It is ultra vires the Act. ILR 1964 
Mys 697. 

-S. 15 — Mysore Foreign Liquor Rules Rnle 13A 

— Renewal of Refreshment Room licences. 

Neither the "Act” nor the Foreign Liquor Rules 
provide for the renewal of Refreshment Room Li. 
censes. Every time a Refreshment Room license is 
given it is an independent license. It has to be sepa¬ 
rately applied for; the applicant must satisfy all the 
conditions necessary to be satisfied before a fresh 
license is granted. The contention that because there 
is power to renew the license granted under the 
Brewary Rules and the Distillery Rules, such a power 
should be deemed to exist under the Foreign Liquor 
Rules also, has no substance. ILR 1964 Mys 697. 

-S 17 — Constitution of India, Art. 14 — Mysore 

Excise Act (5 of 1901), Ss. 17,18 (c) — Mysore Foreign 
Liquor Rules under the Act, R. 13-A — Distinction 
made between hotels and boarding houses on one 
hand and refreshment rooms on the other hand in 
respect of procedure to dispose of right to sell in 
retail 'Indian made Foreign liquor’ by tender-cum- 
auction method — It is not violative ot Art. 14. See 
Constitution of India, Art. 14. ILR 1964 Mys 697. 

—Ss. 17 (b), 18 - Notification No. PHS-HD 190 
“DC 59 D/- 31-7-1901 purported to be issued under 
S. 17 (b)— Duty intended to be imposed under Notifi* 
cation is export duty. ILR (1964) Mys 110. 

—-S. 17 (b)—Notification purported to be issued 
under S. 17 (b), Mysore Excise Act (5 of 1901) impos¬ 
ing fresh levy, not in continuation of pre-Constitu- 
tion levy — Levy is not valid. See Constitution of 
India, Art. 277. ILR (1964) Mys 116. 

77—Ss. 17,18 (c) — Constitution of India, Art. 14 — 
Mysore Foreign Liauor Rules under the Act, R. 13. A 
7“ Distinction made between hotels and boarding 
bosses on one band and refreshment rooms on the 
other hand in respect of procedure to dispose of right 
to sell in retail 'Indian-made Foreigu Liquor* by 
tender- cumauction method —It is not violative of 
Art. 14. See Constitution of India, Art. 14. ILR 1964 
Myi 697. 

—S. 18 -Notification No. PHS-HD *190 EDC 59 
31*7-1901 purported to be issued under S. 17 (b) 
—Duty intended to be imposed under Notification is 

?R7L? uty - See M V S <>” Excise Act (5 of 1901), 
S. 17(b). ILR (1964) Mys 116. h 

■— s * 29—Mysore Foreign Liquor Rules made under 
the Act, E. 13 A —Provision that ‘the term of licence 
snail ordinarily be three years* — Not mandatory but 
only directory — Licensing Authority has discretion 
to grant licences for sale ot liquor for shorter term— 
Having accepted and acted upon a licence granted 
tor one year only in 1903, it was held too late, for the 
licensee to agitate the question and claim that the 


licence should be deemed to be for three years— 
Evidence (1872), S. 115. ILR (1964) Mys 697. 

-S. 29 — Mysore Foreign Liquor Rules made 

under the Act, R. 13-A — Refusal of licences for 
retail vend of foreign liquors in Ordinary Refresh¬ 
ment Rooms—It is ultra vires the Act. See Mysore 
Excise Act (5 of 1901). S. 15. ILR (1964) Mys 697. 

-S. 29—Mysore Foreign Liquor Rules under the 

Act, R. 1 — Validity. See Mysore Excise Act (5 of 
1901), S. 3. ILR (1964) Mys 697. 

-S. 69 — Mysore Foreign Liquor Rules under the 

Act, R. 1 — Validity. See -Mysore Excise Act (5 of 
1901), S. 3. ILR (1964) Mys 697. 

MYSORE FOREIGN LIQUOR RULES 

—R. 13-A —Renewal of Refreshment Room Licen¬ 
ces. See Mysore Excise Act (5 of 1901), S. 15. ILR 
(1984) Mys 697. 

-R. 14-A— Constitution of India,.Art. 14—Mysore 

Excise Act (5 of 1901), Ss, 17, 18 (c)-Mysore Foreign 
Liquor Rules under the Act, R. 13.\—Distinction 
made between hotels and boarding houses on one 
hand and refreshment rooms omtne other hand in 
respect of procedure to dispose of right, to sel! in 
retail 'Indian-made Foreign liquor’ by teoder-cum- 
auctlon method — It is Dot violative of Art. 14. ILR 
(1984) Mys 697. 

MYSORE GENERAL CLAUSES REGULATION 

(1899) 

-S. 3 (18)—Mysore Foreign Liquor Rules under 

the Act, R. 1—Validity. See Mysore Excise Act (5 of 
1901), S. 3. ILR (1964) Mys 697. 

OPIUM ACT (1 of 1878) 

-S. 10 — Bihar and Orissa Excise Act (2 of 1915), 

S. 47 (B) — Opium Laws Amendment Act (1957), 
S. 3 — Prosecution under for possession of contra¬ 
band articles — What prosecution has to prove — 
Search and recovery of contraband article from house 
alleged to be in possession of accused - Seizure list 
signed by accused—Effect-Confession to Excise 
Officer—Hit by S. 25, Evidence Act, See .Bihar and 
Orissa Excise Act (2 of 1915), S. 47 (B). (1965) 31 
Cut L T 990. 

OPIUM LAWS AMENDMENT ACT (1957) 

-S. 3—Bihar and Orissa Excise Act (2 of 1915), 

S. 47 (B)—Opium Laws Amendment Act (1957). S. 3 
—Prosecution under for possession of contraband 
articles—What prosecution has to prove—Search and 
recovery of contraband article from house alleged to 
be in possession of accused — Seizure list signed by 
accused — Effect—Confession to Excise Officer— Hit 
by S. 25, Evidence Act. See Bihar and Orissa Excise 
Act (2 of 1915), S. 47 (B). (1965) 31 Cut L T 990. 

ORISSA GOVERNMENT SUPPLEMENTARY 
RULES OF BUSINESS 

-R.:2 (10) and Appendix II—Head of Department 

—Meaning of — Should be given not wider but 
narrower meaning — Reasons for—Thus limiting the 
expression to the highest official in the State is obvious. 
Privilege under S. 123, Evidence Act is only claimed 
in respect of "affairs of State” and it is ordinarily 
expected that neither the Minister concerned nor the 
Secretary of the Department would likely make such 
a claim whereas Heads of ^Department of subordinate 
offices may not be so fully alive to their responsibility— 
National Savings Commissioner and the Collector are 
not heads of Department. See Evidence Act (1872). 
S. 123. AIR 1963 Orissa 111. V h 

—Appendix 2-Head of Department — Meaning of 
—Should be given not wide but narrower meanings- 
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OSMANIA UN1VARS1TY RULES 


Reasons for — National Savings Commissioner and 
the Collector are not Heads of Department. See Evi¬ 
dence Act (1872), S. 123. AIR 1963 Orissa 111. 

OSMANIA UNIVERSITY RULES 
-R. 11—Interpetation of. 

The guiding principle underlying R. 11 in the 
matter of admission appears to be to grant admission 
to students strictly in the order of merit having 
regard to the marks obtained by them in the quali¬ 
fying examination in one attempt. According to the 
above principle preference would be given to such 
students as have come out successful in the examina¬ 
tion in the first attempt and among such students the 
ranking would be according to the marks secured by 
them. The rule does not contemplate that the candi¬ 
date should have passed all the subjects in one 
examination. ILR (L955) Hyd 665 = AIR 1954 Hyd 
25 (27) (Pt E) (Pr 4) (DB). 

PANCHAYATS 


—BIHAR GRAM CUTCHERY RULES(1949) 

-R. 2 (bl—Bihar Panchayat Raj Act (7 of 1948), 

Ss. 73 (3), 70, 67, 2 (f) and 49 - Full Bench decision 
—Allegation of bias—Power of Sub.divisional Magis¬ 
trate to interfere with. See Pauchayats — Bihar 
Panchayat Raj Act (7 of 1948), S. 73 (3). 1957 Cri 
L J 1163= AIR 1957 Pat 550. 

-R. 59-Bihar Panchayat Raj Act (7 of 1948), 

Ss. 73 (3), 70, 67, 2 (f) and 49-Full Bench decision— 
Allegation of bias—Power of Sub-divisional Magis¬ 
trate to interfere with. See Panchayats — Bihar 
Panchayat Raj Act (7 of 1948), S. 73 (3). 1957 Cri 
L J 1163 = AIR 1957 Pat 550. 


—GUJARAT TALUKA AND DISTRICT PANCHA¬ 
YATS (PRESIDENT AND VICE PRESIDENT) 
ELECTION RULES, 1962 

-B. 8-Election — Rejection of '.ballot papers on 

grounds that X Mark not put in proper column—No 
uncertainty as regards intention to vote and the 
candidate — Rejection is illegal — Question of law— 
Estoppel. (1965) 6 Guj L R 636. 

—PUNJAB GRAM PANCHAYAT ACT 

(4 of 1953) 

-Ss. 6 (5) (j) and 6 (5) (g)-Scope. 

A candidate standing for election as a Sarpanch 
should not be in arrears of the tax in regard to that 
very Panchayat to which he is seeking election and 
his being in arrears regarding any other Panchayat 
though constituted under the same Act cannot pre¬ 
vent him from standing for the election, helectuinot 
nomination paper of a candidate on the ground that he 
was in arrears of tax regarding some other Panchayat 
was held to be wrong and that such improper rejec- 
tion of nomination paper materially affected the 
results of the election. , 

The use of the word -the” instead of “any . held 
significant. The Legislature had used word any 
wherever it wanted to do so as in cl. (g) of S. 0 (5). 
ILR (1962) 2 Punj 24. 

-PUNJAB PANCHAYAT SAMITIS AND 
ZILA PARISHADS ACT (3 of 1961) 

- S . 6 - Punjab Panchayat Samitis (Primary 

Members) Election Ruler, 1961, Rr. 9, 7 and 3 (3) 
Scope and applicability. 

A nomination paper can be rejected n °t™ ere * 
the grounds of non-eligibility of the candidate men¬ 
tioned in S. 0 of the Punjab Panchayat Samitis and 
Zila Parishads Act but also on the ground that it has 
not been duly completed as provided in rorm II ana 


that it has not been signed by two persons as propo¬ 
ser and seconder whose names are included in the 
electoral rolls published under R. 3 (3). ILR (1962) 2 
Punj 533. 

-S. 121—Disputed questions of fact not determin¬ 
able except on evidence — Proper forum is a suit or 
an election petition under the relevant Act. See 
Constitution of India, Art. 226. ILR (1962) 2 Punj 
533. 

-PUNJAB PANCHAYAT SAMITIS (PRIMARY 
MEMBERS) ELECTION RULES (1961) 

-R. 3 (3) — Scope and applicability. See Pancha¬ 
yats—Punjab Panchayat Samitis and Zilla Parishads 
Act (3 of 1961), S. 0. ILR (1962) 2 Punj 533. 

-B. 7—Scope and applicability. See Panchayats— 

Punjab Panchayat Samitis and Zila Parishads Act (3 
of 1961), S. 0. ILR (1962) 2 Punj 533. 

-F. 9-Scope and applicability. See Panchayats— 

Punjab Panchayat Samitis and Zila Parishads Act (3 
of 1901), S. 6. ILR (1962) 2 Punj 533. 

.. -RAJASTHAN GRAM PANCHAYAT 
ORDINANCE (79 of 1948) 

-S. 27 — Transfer — Two offences under Ss. 420 

and 447, I. P. C., forming part of same transaction— 
Offence under S. 420 not triable by village paocha- 
yat when loss sustained is above Rs. 20—Case under 
S. 447 cannot be transferred to Gram Panchayat 
under S. 47 of Ordinance. AIR 1955 N U C (Raj) 498. 


-TRAVANCORE COCHIN VILLAGE 
PANCHAYAT RULES (1951) 

-Rr. 75 (2) and (5) and 79 (4) - Trial of election 

•. - s-\ \ A r» 1 n n? !l ¥1 P !£ 


-in i it/ uuu Huu i v — — 

etitions—Order 9, R. 13, Civil P* C., if applies. 

Sub-rule (5) of R. 75 is only a specific delineation 
f some of the powers embodied in the Code of Civil 
rocedure, 1908, and made available by sub-r. (2) 
Dr the trial of election petitions. In other words, 
ie provisions of sub-r. (5) are in effect, to use a 
imiliar statutory expression, “without prejudice to 
tie generality” of the provisions of sub-r. ( ,2). buo- 
ule (2) of R. 75 corresponds to sub-s. (2) ot b. JU, 
^presentation of the People Act, 1951, (Centra 
iCt). The provisions of the Code of Civil Procedure 
908, Act (XLIH of 1951) and sub-r. (5) of R. 75 to 
. 92 of that which are made available under S. 90 
l) are not trammelled by tbe provisions of S. 92 ot 
be enactment. A|I R 1954 S C 210=(1954) S C J 2o7 
=(1954) 1 M L J 480, Foil. 

The object of O. 9, R. 13 is to ensure, within rea¬ 
dable limits, that every defendant shall have a hear- 
ig and to place the applicant, if successful, in the 
ame position to which he would have been if no 
ecree had been passed against him. Such a provi- 
ion is necessary in the interests of justice and should 
e considered as available in view of R. / 5 (2) of the 
ravancore-Cochin Panchayat Rules, 1951. 1 he 

nality and conclusiveness indicated in n. \*l 
as nothing to do with the operation of su oh a P r q ov ^ 
on. 1954 K L T 5S2=ILR (1954 Trav-Co 1194- 

I R 1955 Trav-Co 24 (25) (Pt B) (Prs 7, 8, 9) (DB). 
—R. 79 (4)—Trial of election petitions-O. 9, R. 13, 
livil P. C., if apply. See.Travaucore-Cochin V 111 age 
anchayat Rules (1951), R. 75 (2). AIR 1955 Trav- 

4 (DB). 

—UNITED STATE OF RAJASTHAN 
PANCHAYAT RAJ ORDINANCE 
(VII of 1948) 

_S 24 - Scope - Section relates to the executive 

lowers of the Panchayat and does not relate> to MJj 
ial powers. See Penal Code (1860), S. 22o. A 
.955 N U C (Raj) 1897 (DB). 


PANCHAYATS - U. P. K. S. & Z. Ps. Act (33 of 1901), S. 7 


-U.P. KSHETRASAMITIS AND ZILLA 
PARISH ADS ACT (33 of 1961) 

-S. 7 — U. P. K. S. (Elections of Pracnukhs, Up- 

pramukhs and Settlement of Election Disputes), Rules 
(1962), R. 35 — No delegation of essential legislative 
functions — Rule 35 not beyond rule-making power 
of State Government — Election petition lies on 
ground that counting of votes was not proper. 1964 
All L J 180=ILR (1964) 1 All 849. 

-U. P. K. S. (ELECTIONS OF PRAMUKHS, 
UPPRAMUKHS AND SETTLEMENT OF 
ELECTOIN DISPUTES) RULES (1962) 

-R. 35 — No delegation of essential legislative 

functions — R. 35 not be>ond rule-making power of 
State Government — Election petition lies on ground 
that counting of votes was not proper. See U. P. 
Kshetra Samitis and Zilla Parishads Act (33 of 1901), 
S. 7. 1964 A L J 180. 

—-R. 35 — Civil Court can entertain an election 
petition — No writ of prohibition can issue against 
that Court-Constitution of India,'Art. 226. 

It is well settled that a writ o( prohibition can go 
only in a case of patent and clear want of jurisdic¬ 
tion and it does not issue where something can be 
said in support of the jurisdiction of the Court or the 
tribunal, as the case may be. Rule 35 provides for 
election petition and there is no patent want of 
jurisdiction on the part of Civil Judges to entertain 
such petitions. 1964 All L J 180 = ILR (1964) 1 All 
849. 


PARTNERSHIP ACT (9 of 1932) 

—S. 9—Civil P.C. (1908), 0. 40, R. 1, O. 20. R. 15- 
Partner in possession of partnership property as recei¬ 
ver—Suit for accounts by other partners does not Re. 
See Civil P. C. (1908), O. 40, R. 1. AIR 1956 All 660 

(DB), 

(Reversed on another point in AIR 1903 S C 1105.] 

-S. 69—Unregistered partnership is liable to be 

assessed as a single unit. See Income-tax Act (1922' 
S. 20A. 46 ITR 784=ILR (1963) Andh Pra 83. 

PASSPORT ACT (34 of 1920) 

- S. 3—'Personal liberty* — Expression includes 
right to travel abroad as well as right to travel within 
the country—A person requires passport in order to 
enter India—Government not entitled to refuse pass¬ 
port to a citizen travelling abroad without any law— 
Refusal of the Government on the basis of executive 
orders amounts to deprivation of personal liberty, 
bee Constitution of India, Art. 21. (1965) 4 Law 
Rep 617=(1965) 2 Mys L J 605. 

* S. 3-The Act does not regulate issuance of pass¬ 
ports to persons going out of India. (1963) 4 Law 
Rep 617=[1963) 2 Mys L J 605. 

PASSPORT RULES (1950) 

-R. 3—'Personal liberty* — Expression includes 
right to travel abroad as well as right to travel within 
the country—A person requires passport in order to 
enter India — Government not entitled to refuse pass¬ 
port 1° a , c ^ zen travelling abroad without any law— 
—Refusal of the Government on the basis of executive 
orders amounts to deprivation of personal liberty 
bee Constitution of India, Art. 21. (1965) 4 Law 
Rep 617=(1965) 2 Mys L J 605. 

PAYMENT OF WAGES ACT (4 of 1936) 

—$s. 3,15-Finality of decision-Question of liabi- 
Iity under S. 3 relates to furisdictional fact — High 
Court competent under Art. 228 to review decifion- 
Constitution of India, Ait. 226. 
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The question of liability under S. 3 relates to a 
'jurisidictional fact’ and the Authority underpayment 
of Wages Act has not been conferred final authority 
to determine this fact by the statute. It is, therefore, 
open to High Court, under Art. 220 to review the 
Authority’s determination on this jurisdictional fact. 
(1965) 11 Fac LR 224. 

-S. 15 -Finality of decision—Question of liability 

under S. 3 relates to jurisdictional fact—High Court 
competent under Art. 220 to review decision—Cons¬ 
titution of India, Art. 220. See Payment of Wages 
Act (1930), S. 3. (1965) 11 Fac L R 224. 

-S. 17-A—Attachment order—Attachment order 

* m a _ 


cannot affect interest of mortgagee. 

The attachment under S. 17A cannot affect the 
mortgagee’s interest, in mill factory of mortgagor 
whose employees have filed an application under 
S. 15 (2) ot the Act, for, the mortgagee could not, in 
any way, be brought within the purview of S. 3 of 
the Act. (1965) 11 Fac LR 224. 

PENAL CODE (45 of i860) 

-S. 77—Court having no jurisdiction but acting in 

good faith convicts accused committs no offence. 
AIR 1934 Nag 123 (124). 

-Ss. 96, 99, 100, 300, Exception 2, 304. Part II — 

Scuffle between accused and deceased—On deceased 
squeezing testicles of accused, accused inflicting 
eight khurpi blows to deceased as result of which 
deceased dying — Held, right of private defence 
referred to in S. 100 is subject to restrictions men¬ 
tioned in S. 99 which provides that right in no case 
extends to inflicting more harm than is necessary — 
Therefore, contention that no offence was committed 
at all could not be accepted as there was no material 
to show that infliction of so many serious injuries was 
pecessarv for self-defence ; AIR 1937 Lah 108, Dist¬ 
ing—Held, further, that case was covered by Excep¬ 
tion 2 to S. 300 and accused was liable to be punish* 
ed under second part of S. 304. ILR (1963) My* 
1102=(1964) 2 Mys L J 11. 

~~S. 101—Tender of currency notes smeared with 
phenolphthalein powder by complainant to accused 
— Notes recovered from accused as well as from his 
hands and trouser pocket indicating presence of 
powder — Held, on appreciation of evidence that 
accused is guilty of receiving illegal gratification. See 
Prevention of Corruption Act (1947), S. 5 (1) (d) 
and (2). ILR 1904 Mys 336. ' 

——S. 361—Word ’Possession’ used in English statute 
a , ‘ kee P iD 8’ in the section—There is no mate¬ 
rial difference in the two words — ‘Possession’ has 
same meaning as‘keeping’ which-only means either 
care, charge or control. ILR (1964) Mys 486. 


" -S. 361—'Take.out of the keeping of the 

lawful guardian of such minor”—Interpretation. 

The well settled rules to interpret the expression 

"takes ... . . out of the keeping of the lawful 

guardian of such minor” are:— 

(a) The 'taking* referred to in S, 361 is not neces¬ 
sarily physical removal as removed by force or com. 
pulsion; 

(b) He who howsoever inspires or aids the decision 
of the minor girl to leave the home, as much takes 
her out of the keeping of her guardian, as one who 
removes or allures her out of such guardianship; 

(o) Although the man who does not so influence 
the will of the minor girl is under no legal duty to 
restore to her guardian, a determined girl who forces 
herself on him, his dissuasion which disinclines a 
wavering penitent girltogo back to her guardian cons* 

SSC’ la ‘ ,, ' ,kiD,nt °* ,hs 
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PENAL CODE (45 of 1960), S. S61 


and (d) but if all that is established by the evi¬ 
dence is that the girl herself left the house of her 
guardian and went to some one who did not do any¬ 
thing to encourage or incite her to bum the bridges, 
and, in consequence, she does not return to her 
guardian there being no conduct on the part of the 
man such as would amount to ‘taking’ no offence .is 
committed, ILR (1964) Mys 486. 

-S. 961—Abandonment of guardianship — Minor 

girl who is in keeping of her lawful guardian can dis¬ 
card her guardianship by simply walking out of the 
home of the guardian—If no one is responsible for 
the minor girl abandoning the guardianship in that 
way, no one can be said to have taken her out of the 
keeping of the lawful guardian—lWords«and Phrases 
—Abandonment. JLR (IS64) Mys 4S6. 


PROHIBITION 

—BOMBAY SPIRITUOUS MEDICINAL PREPARA¬ 
TIONS (SALES) RULES (1954) 

-Rr. 2, 3 - Ss. 24-A, 0A, 59A, 139 (d), 12,13 (as 

amended by Act 26 of 1952)—Act if imposes reason¬ 
able restrictions on consumption of spirituous medi¬ 
cinal preparations—Determination under S. 6—Effect 
—Tests for reasonableness — Act ultra vires due to 
incompetence of legislature and invalid due to in¬ 
consistency with Part III of Constitution — Effect- 
Validity of Act on latter ground has to be judged 
by subsequent amendments, notifications, -etc. See 
Bombay Prohibition Act (25 of 1949), S. 24A. 1958 
Cri L J 607=AIR 1958 Bom 181. 


-S. 361—Essence of offence of kidnapping is the 

taking of a minor girl — Question whether there was 
such taking or not is a question which should be deci¬ 
ded in each case on its own facts. ILR 1964 Mys 486# 

-S. 361—Finding that the girl alleged to have been 

kidnapped was minor by Courts below — Finding 
fully supported by documentary evidence — Finding 
being on a question of fact, its correctness held could 
not be challenged in revision before the High Court. 
See Criminal P. C. (1898), S. 439. ILR 1964 Mys 
486. 

-Ss. 366,366-A-Offence under S. 360-Ais entirely 

different kind of offence from that punishable under 
S. 366 — Offence under S. 366 has for one of its 
ingredients offence of kidnapping while offence under 
S. 366-A has not — Ingredients specified in charge 
were those of offence under S. 3t0-A while accusa¬ 
tion was of offence under S. 306—Accused convicted 
under S. 363—Held, accused was prejudiced in con¬ 
duct of his defence and conviction was bad in law. 
ILR (1964) Mys 486. 

-Ss. 366-A — Offence under S. 360-A is entirely 

different kind of offence from that punishable under 
S. 366 — Offence under S. 360 has for one of its 
ingredients offence of kidnapping while offence under 
S. 306-A has not — Ingredients specified in charge 
were those of offence under S. 366-A while accusa¬ 
tion was of offence under S. 306—Accused convicted 
under S. 363-Held, accused was prejudiced in con¬ 
duct (f his defence and conviction was bad in law. 
See Penal Code (1860), S. 360. ILR (1964) Mys 486. 

PLANTATIONS LABOUR ACT (69 of 1951) 

_S. 2 (k) (as stood before amendment by Act 34 of 

I960)—“Worker”—Includes both casual and perma¬ 
nent workers. See Plantations Labour Act (1951). 
S. 30. ILR (1964) 16 Assam 550. 


POWER 

See (1) Interpretation of Statutes. 

(2) Civil P. C. (1908), Preamble. 

PREVENTION OF CORRUPTION ACT 

(2 of 1947) 


_S. 5 (1) (d) and (2) — Penal Code (I860), S. 101 

_Tender of currency notes smeared with phenolpn- 

thalein powder by complainant to accused- Notes 
recovered from accused as well as his hands and 
trouser pocket indicating presence of powder-Held 
on anoreciation of evidence that accused is guilty or 
deceiving illegal gratification. I L R (1964) Mys 

336. , , , . 

__s 7 (1) — Report of Public Analyst — Analysis 

caused to be done by Public Analyst—Report 9>gne' 
by Public Analyst-Certificate is in form Prescribed 
as subsequently amended. 196o All Cri R 54o 
1965 All W R (HC) 816=1965 All L J 1053. 


PROVIDENNT FUNDS ACT (19 of 1925) 

-S. 2 (c)—“Prescribed”—Extension of the Act to 

non-Governmental or quasi-Governmental institution 
can be made only in the manner laid down in S. 8 — 
Even the principles underlying the provisions canDot 
be extended in aDy other manner—Suit by wife of a 
deceased bank employee for provident fund of her 
husband — Act not extended by notification to bank 
—Wife can claim the amount only as heir to her 
husband and not as his dependent—Succession certi¬ 
ficate necessary for obtaining the decree. AIR 1961 
Mad 108 (DB). 

PUBLIC GAMBLING ACT (3 of 1867) 

-Ss. 1,6- Common gaming house — “Satla par¬ 
chas” not mere memoranda of bets but are instru¬ 
ments of gaming — Satta parchas recovered from 
house — House presumed to be common gaming 
house. 

Satta parchas are not mere memoranda of bets but 
they are instruments of gaming used for purposes of 
gaming within the meaning of the term as used in 
S. 1 of the Act. Consequently by virtue of the first 
clause of S. 1, the recovery of such slips from a house 
would give rise to a presumption under S. 6 of the 
Act that the house in question \ s h® 

common gaming house. AIR 19o9 
guished; AIR 1922 All 61 and AIR 1941 All 3301 and 
AIR 1933 All 554. Foil. 1962 All W R (HC) 8-6i- 
1962 All Cri R 464 = 1962 (2) Cri L J 639 (640) 

(Pt A) (Prs 4, 5). 

_S. 5 — A house was being used as a common 

gaming house - Information supplied by police- 
Search warrant issued by Magistrate Date appear¬ 
ing on the warrant put by clerk and not by Mlagis- 
trate-Held, it was not necessary for the Magistrate 
to insert the date on the warrant in his own hand: 
it was sufficient for him to sign at the foot of it and 
affix his seal-Warrant was not fi !f re 8 u ’ ar ° r J 6 ?,, J r 

Public Gambling Act (3 of 1807), S. 0. 196- All W K 
(HC) 826=1962 All Cri R 464. 

_Ss. 6 and 5- Magistrate issuing search warrant 

on basis of credible information—Warrant dated by 

clerk and not by Magistrate-Warrant neither illegal 

nor irregular. ' 

Where on being satisfied by the information sup¬ 
plied by the police that a house was being used as a 
common gaining house, the Magistrate issued a search 
warrant but did not put the date on the same and the 
date appearing in the warrant was written by som 

Held, that it was not necessary for the M^str^te 
to insert the date on the warrant in his; own hand it 
wl c au ite sufficient for him to sign at the tool or 
warrant and to affix his seal. There was, therefore, 
nothing illegal or even irregular in the date on 


PUBLIC SAFETY—Bengal C. L. (Indus. Areas) Amend. Act (4 of 1942), 8. 3 1585 

SALE OF GOODS ACT (3 of 1930) 

-S. 32 — Sale of property — Consideration when 

is to be paid—It should be simultaneous with and at 
time when conveyance is executed — Parties may 
agree to deviate from ordinary rule — See Specific; 
Relief Act (1877), S. 12. AIR 1955 Cal 101 (DB). 


warrant being put by someone else, like the clerk. 
1962 All WR (HC) 826=1962 All Cri R 464=1962 
(2) Cri L J 639 (All). 

PUBLIC SAFETY 

-BENGAL CFIVJINAL LAW (INDUSTRIAL 
AREAS) AMENDMENT ACT (4 of 1942) 

—*S. 3—Art«. 14, 19, Constitution of India—Validity 
—Does not offend Art. 14 or any other Article. See 
Constitution of India, Art. 14. 1963 (2) Cri L J 498= 
AIR 1963 Cal 562. 

-TRANSFER OF DETAINED PERSONS ACT (48 
of 1949) 

—S. 2 — Preventive Detention Act (1950), S. 3 — 
Arrest for activities in another State-Constitution of 
India, Arts. 162, 245. 

The State of Bombay cannot, for the purpose of 
Preventive Detention Act, pass orders for detaining 
a person found within its territory for his activities 
in the State of Madras or direct that such a person 
be interned in the Slate of Madras. Therefore, when 
the Commissioner of Police, Bombay arrested and 
detained a person as he was wanted by the Madras 
police for detention, the arrest and detention are 
Illegal. 64 Mad L W 142= 1951 Mad W N 81 = 
(1951) lM.d L J 174 = 52 Cri L J 294 = AIR 1951 
Mad 583 (585, 558, 589) (Prs 6, 13,14,15) (DB). 

—WEST BENGAL CRIMINAL LAW AMEND 
WENT'(SPECIAL COURTS) ACT (21 of 1949 
AS AMENDED BY W. B. ACT (5 of 1953) ’ 

—Preamble - Offence under S. 165-A, Penal Code 

under nd w ei R e r — DC | 6 r SpC A iaI Jl l dge a PP°* Q ^d 
under W. B Criminal Law Amendment (Special 

Courts) Act, 1949—raking cognizance without juris¬ 
diction - Proceedings if vitiated — (Criminal Law 

nSqm S e !«o/ l ( ^n°i S - 7 * See Criminal P. C. 
385 9 ?DB) 529 ^ 1956 Cri L J 991 = 1956 Cal 

[Reversed in AIR 1959 SC 8.] 

RAJASTHAN ADMINISTRATION ORDINANCE 

(1 of 1948) 

1 J. Suit, filed on 28th August 1948 acraiiKt 
United State of Rafasthan as it thfn Vas-p,e v tous 
permission of Rajpramukh, to file suit, held not 
necessary. ILR (1965) 15 Raj 503. ' * 

RAJASTHAN MINOR MINERAL CONCESSION 

RULES (1955) 

r«® 

161 (DB)? St U 00 °* India ’ Art * U * A 1 R 1956 R«J 

A 

BEGISTRATJON ACT (16 of 1908) 

(ufisVdl^'ia - p±Ki r Stat8 , Oration Act 


SAURASRTBA HIGH COURT ORDINANCE 

(2 of 1948) 

—— S. 22-A (2) — Order of remand passed by single' 
Judge of High Court — Appeal on certificate under 
S. 22 (A) (2) of High Court—Ordinance is competent 
— See Civil P. C. (1908), S. 104. AIR 1954 Sau 152“ 
(DB). 

SEA CUSTOMS ACT (8 of 1878) 

-S. 1671— Quasi judicial authority—Imposition of 

penalty under Sea Customs Act — Effect of bias — 
See Constitution of India, Art. 220. ILR (1962) 2• 
Cal 187. 

-S. 167 — Order by customs authority imposing: 

penalty under Sea Customs Act — Authority not act¬ 
ing in conformity with fundamental principles of 
judicial procedure-Writ petition for quashing order 
will lie — Remedyunder Sea Customs Act no bar — 
See Constitution of India, Art. 226. I L R (1962) 2 
Cal 187. 

-S. 182 — Quasi.judicial authority—Imposition of 

penalty under Sea Customs Act — Effect of bias — 
See Constitution of India, Art. 220. I L R (1962) 2" 
Cal 187. 

-S. 182 — Order by customs authority imposing- 

penalty under Sea Customs Act;— Authority not act¬ 
ing in : conformity with fundamental principles of 
judicia 1 procedure—Writ petition for quashing order 
will lie — Remedy under Sea Customs Act no bar — 
See Constitution of India, Art. 226. ILR (1962) 2 
Cal 187. ' 

- 188 7 ° rde ' by customs^ authority imposing 

penalty under Sea Customs Act — Authority not act- 
ing m conformity with fundamental principles of 
judicial procedure-Writ petition for quashing order 
will be — Remedy under Sea Customs Act no bar — 
See Constitution of India, Art. 220. I L R (1962) 2 
Cal 187. 

-U 191 7 9. rde L by customs authority imposing 

penalty under Sea Customs Act - Authority not act¬ 
ing in conformity with fundamental principles of 
judicial procedure-Writ petition for quashing order 
vvilllie — Remedy under Sea Customs Act no bar — 
See Constitution of India, Art. 220. ILR (1962) 2 

La! lo7i 

SODOMY 

See Penal Code (I860), S. 377. 

SPECIAL MARRIAGE ACT {43 of 1954) 

—S. 25 (ii)—Child born during fifth or sixth month 
of pregnancy can be viable i.e. born alive and capable 
of being reared — Husband having intercourse with 

wi j. e < J n u? ay J°JJ 0 t wiD K day carriage was solemnized 
, a “ d . «£• cK M botn 2“ 184th da V thereafter-Held, 

by itself, justify i l S that conception h was be ’ 

(l)(dT t ILBa963)Mysll3" tl,ge *'* (1955) ’ S ’ 12 

SPECIFIC RELIEF ACT (47 of 1963) 

S. 12 — Suit by vendee for possession — Vendnr 
non-payment of full purchase money- 
X®JJ dor a 11 en n nd « equity and statutory charge — 

on SXMas*; 



STAMP ACT (2 of 1899), S. 35 
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-S. 55—Mandatory injunction — When granted — 

Laches and acquiescence — Effect. I L R (1963) 
Mys 905. 

STAMP ACT (2 of 1899) 

-S. 35 — Suit on original consideration—Applica¬ 
bility — Request by one party to another to do the 
work not necessary for resort to the section — Claim 
for compensation on basis of agreement—Agreement 
sot proved — Claim can be decreed under S. 70. See 
Contract Act (1872), S. 70. AIR 1962 Mad 345. 

SUCCESSION ACT (39 of 1925) 

_S. 161 — Will — Legacy — Exclusion from — 

Murder of testator by one of the beneficiaries under 

the will—Neither he nor any one claiming through 
l __fKa «»m11 A !R 1924 PC 209; 

= 1959 

Ker Li a 1002 = ivci i_i *» »o-xv — • “ *• (1960) 

Ker 106 = A I R 1960 Ker 195 (196) (Pt B) (Pr 12) 
(DB). 

_S. 63 — Will—Execution—Proof—Person taking 

benefit under will taking active part in preparing it 
—Inference—Rule if applies to attestor. 

If a person taking an active part in getting a will 

prepared or executed gets a benefit under the will, 
the propounder must adduce the best evidence to 
remove suspicion regarding the will on account of 
such a circumstance. This principle, however, can¬ 
not be extended to the case of attestors, because in 
the case of a person, who prepares the will and takes 
a benefit under it, it may reasonably give rise to 
suspicion that the clause in the will relating to the 
benefit conferred on him may be his own and may 
have been surreptitiously introduced into the will 
without the knowledge of the testator. The same 
cannot be said of an attestor taking a benefit under 
the will. He is only a legatee taking benefit under 
the will and he merely attests it in token of his wit¬ 
nessing its execution. That circumstance cannot at 
all lead to the inference that he exercised any in¬ 
fluence on the mind of the testator. (1950) 28 Myi 

L J 124 (DB)i 

_S 70 — Will — Revocation—What amounts to— 

Compromise with members of . t « s * ators fr f— 
— Other properties allotted to testator Effect 

Will, if revoked. 

Where a testator after execution of a will enters 
into compromise with other members of his iamdy 

as a result of which he is allotted P[°P ert ;® s u dl f f er ®°E 
from those that were allotted to him at the time of 
execution of the will, this has not the effect of re- 
vocaton of the will. Since the will takes effect 
only after the death of the testator, it will operate 
™ v in respect of properties that the testator died 

(Pt D) (Pr 12) (DB). 

_c 70—Will—Revocation — Will not re-affirmed 

in other documents—If can be revoked. 

A will should not be deemed to have been cancel 
i a ™rhfl around that it was not re-atfarmed mother 
d . mints 8 A will will be effective till it is revoked 

^‘ca 8 ^'. 6 (19G S 3f l Aodh L T 423=11963) 2 Andh 


w R 54= AIR 1964 Andh-Pra 45 (47, 50) (Prs 12,31, 
32) (DB). 

-S. 74—Will—Construction — Will dividing pro¬ 
perty amongst sons and wife—Words employed clear 
and unambiguous importing absolute estate on wife 
—Will held conferred absolute estate on wife— S. A. 
No. 95/2 of 1954-55 (AP), Reversed. AIR 1901 Andh- 
Pra 390 (392, 393) (Pt B) (Pr 7) (DB). 

-S. 74 — Will — Construction — Disposition in 

favour of wives of testator — Provision in will that 
“upon her and alone with some born in her womb 
living shall vest what is bequeathed by this will 1 — 
Interpretation of. (1963) 67 Cal W N 870. 

-S. 74—Will — Construction— Personal covenant 

to pay if can be implied. 

A case of personal covenant which is a matter of 
mutual agreement does not ; at all arise in a will 
under.which the testator bequeaths his properties in 
a'particular manner which is to take effect alter his 
death. To say, therefore, that there was no personal 
covenant to pay in the will under consideration is to 
misconceive the very nature and scope of the) docu¬ 
ment. AIR 1931 All 99, Dist. 63 Ca W N 227=ILR 
(1959)1 Cal 477 = AIR 1959 Cal 268 (2<0, 273) 
(Pt A) (Prs 8, 40) (DB). 

_S. 74-Will — Construction—Will or settlement. 

Where a will recited that the testatrix would do 

certain things in her lifetime and li¬ 

able to do them, her executors would do them after 

her death. 

Held, that the recital did not 
a settlement. AIR 1951 Kutch 20 (22) (Pt E) (Pr 43). 

-S. 74-Will-Construction- Will providing that 

testator’s wife, C, should enjoy immovable P r 0P er ^ e f s 

and carry on her livelihood from mC0 T * h Xr 
pay ki.t and debts of testator .andI P»«h»M Jet 
lands if possible- No mention that C was ent tied to 
alienate properties - After C’s lifetime t^tatorj 
grandchildren then alive were to lake all pr°P 0 ™ a 
absolutely - Will held conferred life-estate on 

AIR 1960 Mad 391 (391) (Pt A) (Pr 5) (DB). 

=£« .tsss- s;gj 

(DB). 

__§. 74—Will—Construction—Rule. 

When the Coarts have to construe ■ « 

cumstances surround/og S the particu^r will. Itjrould 
be ordinarily very unsafe to sock to ascertain uie 

document L^referrins^to Ms used brother 

270 = ILR (1959) y MrffiOl =°(1959) 1 M L J 335. 
_S. 74 — Will — Construction — General rule — 

^Thfgeneral and accepted rule of construction 

KM*g EVeSa^^e^ 

is paramount. But it tne testator there 

as sole trustee without words of1m ta .on nn ^ 

contains^the^directions'which are inconsistent with 


SUCCESSION ACT (1925), S. 74 


such intention, the Court should give effect to his 
real intention. 40 Cal 274 ; (1938) 2 ML J 023 and 
49 Cal 459, Bel. on. 1952 Mad VV N 100 = 65 Mad 
L W 154=1952-1 Mad L J 169= AIR 1952 Mad 784 
(785) (Pr 4). 

—S. 74—Will— Construction — Use of precedents 
—Not desirable. 

It is always dangerous to construe the words of one 
Will with the aid of construction placed by Courts 
in another case on more or less similar words in a 
different Will. The terms and tenor of the Will 
concerned should in the final analysis be the guidiDg 

factors. (1963) 2 Mys L J 437 (DB). 

' "5* 74— Will — Construction — Subsequent con¬ 

duct of testator — Not material— Failure to provide 
for lapse—Does not affect construction of will. 

The omissions of the testator to provide against a 
lapse is not a circumstace which will bear on the 
construction of a Will. In construing the terms of a 
Will, subsequent conduct of testator is not very 
material. While construing a Will the Court is on 
the search for the intention of the testator on the 
date of execution of the Will and not at about the 
time of his death. (1963) 2 Mys L J 437 (DB). 

I 7?*.74 — Will — Validity — Will attacked as 
inofficious — Recital in will explaining such un¬ 
natural disposition—Value of. 

Where a will is attacked as inofficious on the 
ground that the heir-at-law has been deprived of the 
bulk of the properties, the explanation given by the 
testator in the will for such unnatural disposition if 
true and sufficient is entitled to great weight. The 
recital in a solemn document like a will is very im¬ 
portant and sufficient weight should be attached to it, 
ana particuUrly when in respect of a matter which 
tmrd parties cannot know and which was within the 
specia means of knowledge of the testator, the only 
possible evidence is the recital in the will. (1930) 
iiMys L J 124 (DB). 

—8. 74-Will - Construction — Terms of will — 
interpretation of, in light of terms of another will — 

17fl— ai 2 ift-i 6 k» 1933 Na « L I 22 = ILR (1958) Nag 
170-AIR 19*2 Nag 327 (328,329) (Pt A) (Pr 6) (DB). 

~ Pr ° Pe,,y DOt i0 ' 

of J 110 , not Inclnded iD the 

Where°th? 0r • hlS 'u g0 ,0 his aear8sl heir. 
ladlM 6 0re ’ \ a a / wi 1 , be 9 u est was made to two 

ta'hLjJ [lf0 fc on,y f or th e»r maintenance and the 
of i j, not f ay what would happen to the shares 
“ 0 i“ di e» after thek death the shares given to 
hdI 2 cons J tituted property left by the 

thefi f«U° disp0S j d ? f ’ sub J flCt t0 the life Merest of 
time Jffi* ?n d the , nearest heir of testator at the 

aiven lo fha W i 1, be entitled, to the shares 

*1!!?.*!^ £ J* W|. »•*»• 
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of daughter — Tbiyya Act of 1115—Applicability —' 

Daughter who was not heir to father under existing 
law held could not claim any share in properties dis¬ 
posed of by document by virtue of provisions of 
Thiyya Act. AIR 1955 N U C (Tray Co) 1081 (DB). 

-S. 82 — Will — Construction — Must be con¬ 
strued as whole. 

A Will must be construed as a whole, giving atten¬ 
tion to every person therein; intention of the person 
making the grant must be gathered from the language 
employed by the grantor; the plain and natural 
meaning is to be given to the words used; and if 
there is any doubt, tbe document is to be construed 
as to lean to vesting. AIR 1957 S C 255, Foil. 1965 

* L J R 410 = ILR 45 Pat 855 = AIR 1966 Pat 40 
(41, 42) (Pt A) (Pr 5) (DB). 

r 8 ' 87—Will—Construction—Intention of testator 
— Dispositive words clear and unambiguous — Dutv 
of Court. y 

If the dispasitive words are clear and unambigous> 
the Court is bound to enforce them. But where they 
are ambiguous, it is necessary to ascertain the declar¬ 
ed intention of the testator hiving regard to the 
other clauses of the will and also the surrounding 
circumstances. 1950 Andh L T 940. 

- S * 8 J Will — Construction — Court's power 

to give effect to hypothetical intention — (Evidence 
Act (1872), S. 92). AIR 1959 Pat 585 (588) (Pt C) 

-S. 88—Will — Construction — ‘Estate of inherit¬ 
ance in the first instance conferred on legatee by dis¬ 
positive words of will—Subsequent restrictive clauses 
are inoperative. 

It is no doubt the law that where an estate of 
inheritance in the first instance is conferred upon the 
legatee by the dispositive words of the will and the 
subsequent restrictive clauses are not sufficient to 
displace their effect they should be construed as 
repugnant to the absolute estate conferred earlier by 
the will and therefore inoperative and not as limiting 
either the quantum of the estate that was given by 
the earlier bequest or making it conditional and liable 
to be divested on the death of the legatee. Repugnant 
conditions or conditions inconsistent with the nature 
of the interest given to the donee are no doubt un¬ 
enforceable. AIR 1922 P C 193 : 42 M L J 385, Rel 
on. 1950 Andh W B 582. 

-S. 112 — Will—Construction—Power of appoint¬ 
ment — Donee of power gifting to person unborn at 
time of testator’s death — Sucn exercise of power is 
void, in case of will coming into effect before Hindu 
Disposition of Property Act, 1910. AIR 1955 N U C 
(Cal) 581. 

S. 118 — Will — Bequest to charity for salvation 
of testator — Bequest held void for vagueness. AIR 
..35. 4361 fPt C) tp f 15) (DB 


(587) (Pt A) (Pr 15). 

inter nrI h ^ Cpnstruotion — Golden rule in 

(Pr 2 P 8)f g WU Statfld * AIR 1939 P#t 585 ( 58S ) ( p * D> 
^T S ‘l 4 T W IJ1 - Construction - Words in latter 
WS9 p« ssi'tsssiHP, Sftfcsj 01 earller Pirf - AIIi 

ChaVe on „ !T' °‘ hor P'°P«ty n»d. liable - 
<83<f(P°D) (p5 7,7DB)° r0atfl “' A[R 1900 Pun i 331 

Eihavas^fCnnKi' 11 _ „.9? ns,ruotlo , n - Makkavazhi 
rv . , hln ~~ Wili in 1107 - Share 

[Vol. 14.] (Suppl,) Fn.D. 97. 


luoiruoBiu itusuimciy io aaughter’s son, it any, other¬ 
wise to daughter absolutely - Bequest of ten villages 
to testator’s nephew R for life after death of three 
widows and after R’s death to his male issue, if any, 
absolutely or otherwise to daughter — Testator dying 
leaving his three widows, daughter's son S ana 
nephew R — Suit by S for declaration that he would 
be absolute owner of entire estate after widow’s death 
including ten villages in case R died without leaving 
any male Issue — On construction held that S would 
take entire estate after death of three widows subject 
only to a life interest in ten villages (n favour of R 

and a further defeasance provision in event of R 
leaving male issue — Declaration claimed could pro- 
be granted under S. 42, Specific Relief Act 
63 Mad L W 255 = 54 Cal W N 484 = 52 Bom L R 
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485 = ILR (1951) 1 All 237 = AIR 1950 P C 70 (72) 
(Prsll, 12). 

0-S. 131 — Will — Construction—On construing 

the provisions of a will held that the testator con¬ 
templated that he would be buried as Sanyasi in a 
Samadhi Matam and that the directions for dharmams 
in the later clauses of the will were all part of the 
testator’s scheme for keeping alive his memory and 
did not disclose any independent charitable inteDt — 
As the testator never became a Yatra Sanyasi and was 
not buried in a Samadhi Matam it became impossible 
to give effect to the scheme of the will and all the 
trusts declared by the will failed: AIR 1945 Mad 217, 
Reversed. AIR 1950 P C 37 (38, 39) (Pr 9). 

-S. 138 — Will — Construction — Bequest by 

husband to his wife absolutely of movable and im¬ 
movable properties — Direction in will that wife 
“shall” during her life-time give 33 cents of land of 
her choice to testator’s brothers — Direction is not a 
precatory trust — Direction is imperative and raises 
trust in favour of brother—Direction is not repugnant 
to the absolute estate in favour of wife. 1956 Andh 
W R 582. 

•-S. 141 — Will — Construction — Appointment 

of executor in case he is adopted by testator or his 
wife — When takes effect. AIR 1960 S C 629 (632) 
(Pt E) (Pr 7). 

£_S. 176 — Will — Construction — Annuitant — 

He is kind of legatee — Annuity is payable out of 
income if income is available — Rule however does 
not exist to limit right of annuitant — Will directing 
annuities to be charged upon residuary trust income 
— Rights of annuitants need not necessarily deter¬ 
mine when residuary trust ceases to dispose of income 
and reach date for division of capital. AIR 1950 P C 
7 (9, 10) (Prs 10, 13). 

_S. 218 — Will — Grant of probate — Long delay 

in applying for — Effect — Genuineness of will — 
Onus of proof. 

It is true that an application for probate can be 
made at any time. There is no limitation of time for 
making such an application. Mere delay itself cannot 
be a ground against the genuineness of the will. But 
still the Court is bound to be satisfied with regard to 
the genuineness of the will that is set up. The burden 
of proving due execution is upon the person pro¬ 
pounding the will. He must satisfy the conscience of 

the Court that the instrument so propounded is the 
last will of a free and capable testator. It is usual to 
demand an explanation when there is unreasonable 
delay in applying for probate. Such explanation is 
necessary to assist the Judge in coming to a finding 
as to the genuineness of the will propounded. 

In the instant case the alleged will is an unregister¬ 
ed one. The testator lived only for five days after the 
execution of the will. There is no proof of his mental 
capacity. The will was executed in the house of the 
propounder and a major portion of the estate is 
Eequeatbed to him and his brothers. There is con¬ 
siderable delay of 30 years in coming to the Court 
for the probate of the will. Its execution is d ° ubt f}il, 
the conduct of the parties is not in favour of he 
existence of the will, the disposa of the properties 
is unnatural and the attendant circumstances are all 
of a suspicious nature In these circumstances the 
propounder who applied for the P rob ?t® to 
explain the reasons for the -delay in coming to the 
Court and prove due execution of the will to the 
satisfaction of the Court. He has not done so and 1S 
therefore not entitled the grant of probate of the 
will. 78 Mad L W 83 = ILR (196o) 2 Mad 131 - 

(1965)2 ML J 387. „ , 

__sc 098, 57 — Expression “to whom S. 57 does 

not apply” occuring in S. 298 - Interpretation of- 
Intestate succession — Grant of letters of administra¬ 


SUCCESSION ACT (1925). S. 131 


tion under S. 298 is discretionary. (1964) l 'My# 
L J 25. 

•S. 323—Executor — Powers of — Distribution of 


legacy when enforcement is barred by limitation— 
Validity. AIR 195 L Mad 374 (376) (Pr 5) (DB). 


TAX 

Avoidance of. See Income-tax Act (1922), 


Ss. 44-D, 44-E, 44-F. 

TENANCY LAWS 

-ANDHRA PRADESH (ANDHRA AREA) 
ESTATES (ABOLITION AND CONVERSION 
INTO RYOTWABI) (SECOND AMENDMENT) 

ACT (15 of 1959) 

S. 1—Validity of Act—Art. 31 of Constitution of 


India does not envisage provision for payment of 
interim compensation and hence A. P. (Andhra Area) 
Estates (Abolition and Conversion into Ryotwari) 
(Second Amendment) Act 15 of 1959 is not unconsti¬ 
tutional on ground that there is no provision therein 
for payment of interim compensation. AIR 1950 
S C 94, Ref. to.—Constitution of India, Art. 31. ILR 
(1964) Andh Pra 372 (DB). 

-BENGAL TENANCY ACT (8 of 1885) 

-Suit for assessment of rent — Suit by purchaser 

at patni sale for possession and in alternative for 
assessment of rent—Claim for possession abandoned 
—Plaintiff held not disentitled to sue for assessment, 
merely because plaint contained allegation that 
defendants were trespassers. AIR 1955 NlK> 
(Cal) 2325. 

—BIHAR ABOLITION OF ZAMINDARIS 
REPEALING ACT (9 of 1950) 

■-Act is ultra vires. AIR J951 Pat 246. 

-Bihar Tenancy Act (8 of 1885)—Suit for adhbataS 

rent — Landlord not present at time of harvest 
Assessment of produce based on rate agreed y ear 
before in absence of any other evidence, held reason- 
able and legal. A I R 1955 NUC (Pat) 3276 (DB). 

_S. 112-A (1) (cl) — Bent Reduction Officer as¬ 
suming rent at certain figure and reducing it Land¬ 
lord party to proceedings not making any protest 
No question of jurisdiction involved. 

When the Rent Reduction Officer assumes the rent 
at a certain figure and reduces it and the landlord 
who is a party to the rent reduction proceedings and 
is actually cognizant of them does no make any 
protest that the rent which the officer is 
reduce is the rental at the lower figure and not at the 
kirrktr fiaurfl no auestion of jurisdiction is involved* 

Af R m97atl39“FB 0 “ Ref! AIR 1950 Pat 43 (43> 
(Pr 1) (DB). 

—BOMBAY PREVENTION OF FRAGMEN¬ 
TATION AND CONSOLIDATION OF 
HOLDINGS ACT (62 of 1947) 

_S 11—Notification, D/- 18-5-1950 — Act ,. a ^ e J* s 

(LAND*RESETTLEMENT^ ACT (mS 0 ^) 

_Land Resettlement Manual, Para. 17—Allotment 

of land - Different grades - “Markedly superior or 
inferior grade”— Meaning of. , , 

The Land Resettlement Manual . by Tarlok Sing 

bears a stanrp of authority faSE 

instructions and rules .}.*,, r displaced persons. 

1 « 893 - 



TENANCY LAWS-HYDERABAD T. & A. LANDS ACT (21 of 1950), S. 19 1599 

—-S. 10—U. P. General Clauses Act (1 of 1904), 
Ss. 9, 24 — Applicability — Apply only to valid acta 
subsequently repealed — Act declared unconstitu¬ 
tional — Has no existence — Sections cannot apply to 
its repeal by subsequent enactment. See U. P. General 
Clauses Act (1 of 1904), S. 0. AIR 1962 All 350. 


-HYDERABAD TENANCY AND AGRICUL¬ 
TURAL LANDS ACT (21 of 1950) 

-S. 19 (1) (a), 2nd Proviso and S. 32 (1) — Joint 

Hindu family consisting of two brothers A and B— 
Tenancy originally taken up by A—No evidence that 
A took tenancy as Karta of Joint family or for and 
on behalf of entire family—Surrender of tenancy by 
A—B is not entitled to make application for posses¬ 
sion under S. 32 (1). (1964) 2 Mys L J 34. 

-RAJASTHAN JAGIRDARS (ABOLITION 
OF POWERS) ORDINANCE (27 of 1948) 

#-S. 8.A—(Inserted by Ordinance 10 of 1949 and 

Amended by Ordinance 15 of 1949) — Validity— 
(Constitution of India, Art. 14). 

A proper classification must always bear a reason¬ 
able and just relation to the things in respect of 
which it is proposed. 

When the State of Rajasthan was formed in April 
and May, 1949, the Jagirdars of only a part of the 
present State of Rajasthan could not collect their 
rents while Jagirdars in other areas which were 
covered by Jaipur, Bikaner, Jaisalmer and Jodhpur 
and Matsya Union were under no such disability. In 
the former State of Rajasthan provisions regarding 
the management by Government of Jagirs and the 
right to collect rents already existed, whereas there 
was no such provision in the former States of Jaipur, 
Bikaner, Jaisalmer and Jodhpur and Matsya Union, 
win 0 *k 0 integration took place in April and 
May, 1949, the discrimination exhibited itself not by 
virtue of anything inherent in the impugned Ordin¬ 
ances but by reason of the fact that Jagirdars of one 
part of the present State of Rajasthan were already 
subjected to a disability in the matter of management 

^ a -?[ r . s w ,^ e other parts were wholly un- 
aUected. This discrimination however undesirable, 
was not open to any exception until the Constitution 
came into force on 26th January, 1950. Such an 
obvious discrimination could be supported only on 

the ground that it was based upon a reasonable 
classification. 

In the absence of any allegation supported by evi¬ 
dence it could not be held that the Jagirdars of the 
particular area to which category the respondent 
belonged were differently situated to other Jagirdars. 
ihere was no real and substantial distinction why 
the Jagirdars of a particular area should continue to 
be treated with inequality as compared with the 
Jagirdars in another area of Rajasthan. No rational 
basis for any classification or differentiation had been 
made out. Section 8-A of the impugned Ordinance 
as amended was a clear contravention of the respon- 

dant . s , r § ht , un j er A , rt * 14 of tho Constitution and 

1954 S S Cj'4 0 39=l f 934 h s n c V A 491 

SCmX, 2 W 99 2 , 2 (°PT S 1 5 M 7, S CR99S = AIR 1954 

“U.JP. PUBLIC LAND (EVICTION AND 
RECOVERY OF RENT AND DAMAGES) 
ORDINANCE (4 of 1959) 

^ S \H”* uns< l ictIon of Hi « h Court and Legisla- 

and extent of-Validating enactment- 
lts . effect—Legislature cannot validate un- 
SSSStM Act u - p * Act of 1953 declared un- 

nn6«?)! H0na Jr Acl ? 0 J ns t ? 1 J en or orders P assed ^ere- 
of n Q 0t h n validated hy s -of U. P. Ordinance 

1992AU 35O 0 ConstUution of India * Art - 245. AIR 


TRANSFER OF PROPERTY ACT (4 of 1882) 

*— Ss - 67 ‘A and 67-Scope and object of S. 67.A— 
Requisites — Distinction between S. 07-A and O 2 
R. 2, Civil P. C. — S. 07-A contains principle which 
is an extension of procedure under O. 2, R. 3. Civil 
P. C. - “Cause of action” in O. 2, R. 2, Civil P. C.- 
Meamng - Two mortgages between same mortgagor 
and mortgagee subsisting - Principal and interest 
under both ialltng due-Yet mortgagee filing suit for 
recovery of only interest due under second mortgage 
-Suit.decreed - Later^ another suit filed claiming 
entire principal and interest due under both mort¬ 
gages That part of suit relating to second mortgage 
is clearly barred under O. 2, R. 2, Civil P. C.-Entire 
smt dismissed on ground of bar under S. 07-A and 
U. 2, K. 2, Civil P. C., in view ot such earlier suit— 
Dismissal wrong- Fust mortgage not included in 

Sion. I LB fe) M, P S m by ieaS<m ° f such on >“' 

possession on expiry of lease - Date of fernifnaHon 
not mentioned—Tenant receiving notice more than a 
month before expiry — Notice is valid. See T P Anf 
(4 of 1882), S. 100. 1961 Jab L J 311. * Acl 

WEST BENGAL CITY CIVIL COURTS ACT 

(21 of 1953) 

See also Calcutta City Civil Courts Act (21 of 1953) 

WEST BENGAL CITY CIVIL COURTS ACT 
(W. B. Act 21 of 1953) 

f 3(b), Hindu Marriage Act—Suit 

for declaration of nullity-City Civil Court has exrl.. 
sive Jurisdiction-Suit cannot be filed in High Cw‘ 
See Hindu Marriage Act (1955), S. 19. AIR I960 Ca'i 

WORDS AND PHRASES 

— Expreision ‘date of receipt of records’-Meanina 
See Document. I L R (1965) Cut 823. an Dg * 

-‘Unable to preside at meeting’. 

c T Jj? A?^ rd x/!i Unab i e . t0 P reside a * meeting” r n 
S. 40.A(5), Madras District Municipalities Act* 1920 

are quite general and would apply to a case ° 

t h ^ evf r e Divlsional prelected frZ 

holding the meeting by prohibitory order issued bv 

(5 of 1920), S. 40-A. AIR 1M7 Andh p“a 891(D B t 

-‘'Under restraint of Court”. 

There can be restraint without confinement-Chn 
vict released on probation after execution of b£ni 





SUBJECTWISE LIST OF CASES OVERRULED 

AND REVERSED 



Abolition of Privy Council Jurisdiction Act 
(5 of 1949) 

S. 5—AIR 1953 Mad 878 
Overruled in AIR 1957 S C 540. 

Adaptation of Laws Order (1950) 

Cls. 4, 15 and 21-AIR 1954 Kutch 42 
Reversed in AIR 1957 S C 517. 

Administration of Evacuee Property Act (1950) 

S. 7-AIR 1902 Punj 78 
Reversed in AIR 1905 S C 951. 

S. 8-AIR 1902 Punj 78 
Reversed in AIR 1905 S C 951. 

S. 17(1)—AIR 1950 East Punj 312 
Reversed in AIR 1951 Punj 434. 

S. 17—AIR 1902 Punj 78 
Reversed in AIR 1905 S C 951. 

S. 24(1)—AIR 1957 Pat 235 
Reversed in AIR 1961 S C 1312. 

S. 20-AIR 1955 Punj 158 
Overruled in AIR 1901 S C 1425. 

All India Services (Discipline and Appeal) Rules 
(1955) 

R. 3, Excp. 4—AIR 1902 Punj 510 
Reversed in AIR 1904 S C 423. 

R. 5-AIR 1902 Pun| 510 
Reversed in AIR 1904 S C 423. 

R. 20-AIR 1903 Punj 87 
Reversed in AIR 1904 S C 787. 


Arbitration Act (1940) 

S. 3-AIR 1953 Cal 787 
Overruled in AIR 1965 Cal 145. 

S. 8-AIR 1961 Bom 05 
Reversed in AIR 1964 S C 1882. 

S. 8-AIR 1951 Pat 196 
Overruled in AIR 1964 S C 1882. 

S. 11-AIR 1953 Cal 787 
Overruled in AIR 1905 Cal 145. 

S. 13 -AIR 1953 Cai 618 
Overruled io AIR 1900 Cal 90. 

S. 14-AIR 1952 Cal 10 
Overruled in AIR 1904 Cal 241. 

S 1411) — ILR (1950) Nag 783 
Overruled in AIR 1902 S C 551. 

S. 17-AIR 1952 Cal 10 
Overruled in AIR 1904 Cal 241. 

S 20 (4)-AIR 1902 Cal 254 

Revised in AIR 1965 Cal 404 

Ss. 21, 14 and 17-AIR 1953 Pun) 210 
Reversed in AIR 1955 Punj 31 (DB). 

S 28(1) — AIR 1953 Cal 787 
Overruled in AIR 1905 Cal 145. 

Ss 30 Cl. (c), 33—AIR 1902 All 219 
Overruled in AIR 1963 All 242. 

S 'overruled^AIR^1956 Cal 321 (FB). 

S. 31-AIR 1955 N U C (Mad) 454 d 
O verruled in AIR 1904 Mad 1. 

S. 32—AIR 1951 Cal 147 
Overruled in AIR 1962 S C 378. 

S. 32-AIR 1955 N U C(Mad) 454o 
Overruled in AIR 1964 Mad 1. 



Arbitration Act (contd.) 

S. 32-AIR 1954 Orissa 234 
Reversed in AIR 1903 S C 107. 

S. 33-AIR 1951 Cal 147 
Overruled in AIR 1902 S C 378. 

S. 33-AIR 1953 Cal 787 
Overruled in AIR 1965 Cal 145. 

S. 33-AIR 1955 N U C (Mad) 4545 
Overruled in AIR 1904 Mad 1 (FB). 

S. 34-AIR 1953 Cal 477 
Reversed in AIR 1955 S C 53. 

S. 34-AIR 1905 J 6c K 114 
Reversed in AIR 1900 J 6c K 134. 

S. 34-AIR 1951 Pat 157 
Reversed in AIR 1953 S C 182. 

S. 39(1)(vi) —AIR 1957 Aodh Pra 11 
Overruled in AIR 1903 Andh Pra 193. 

S. 39(2)-AIR 1902 Mad 52 
Overruled in AIR 1962 S C 250. 

S. 39-AIR 1954 Punj 211 
Reversed in AIR 1962 S C 250. 

S. 43-AIR 1952 Cal 10 
Overruled in AIR 1904 Cal 241. 

S. 44-AIR 1952 Cal 10 
Overruled in AIR 1904 Cal 241. 

Sch. I, Para. 3—AIR 1953 Cal 787 
Overruled in AIR 1905 Cal 145. 


ms Act (1878) 

S Overru1ed^in°AIR 19 ?0 All 309 (FB) and AIR 1902 
S C 1781 

S 'lmp7iX 1 o 9 ve 0 rruled < iD AIR I960 All 309 (FB). 

isam Agricultural Income Tax Act (9 of 1939) 

S. 2(a)(1)—AIR 1953 Assam 47 
Reversed in AIR 1957 S C 729. 

;sam Aided College Employees Rules (1960) 

r 7—AIR 1903 Assam 46 
Reversed in AIR 1905 S C 1190. 

;sam Land (Requisition and Acquisition) Act 
(23 of 1948) 

S. 3-AIR 1953 Assam 177 
Impliedly overruled in AIR 1963 S C loll. 

isam Revenue Tribunal (Transfer of Powers) Act 
(4 of 1948) 

S. 3 (3)—AIR 1930 Assam142 
Reversed in AIR 1957 S C 414. 

ssam Settlement of Fisheries Rules 

R. 12-AIR 1953 Assam 48 
Overruled in AIR 1957 S C 377. 

anking Companies Act (1949) 

Ss. 45- A and 45-B-AIR 1958 Mad 403 
Overruled in AIR 1982 Mad 75. 

S 45-B—(1952) 55 Cal W N 400 
Overruled in AIR 1955 S C 213. 

S. 45?£?-(1952) 55 Cal W N 400 
Overruled in AIR 1955 S C 213. 
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Bin king Companies Act (contl.) 

S. 45-G-AIR 1901 Ker 14 
Beversed in AIR 1905 S C 654.- 
S. 45-N—AIR 1901 Ker 14 
Beversed in AIR 1965 S C 654 and Overruled in 
AIR 1963 Ker 72 (FB). 

Bar Councils Act (1926) 

S. 1-AIR 1954 All 735 
Overruled in AIR 1955 All 269 (FB). 

S. 3-AIR 1954 All 728 
Overruled in AIR 1955 All 269 (FB). 

Bengal, Agra And Assam Civil Courls Acts (12 of 
1887) 

S. 9-AIR 1957 All 495 
Overruled in AIR 1902 All 315 (FB). 

Bengal Agricultural Income-tax Act (4 of 1944) 

Ss. 24 (1), (2). (3) and 4—(1951) 20 ITR 432 (Cal) 
Overruled in AIR 1959 S C 1154. 

S. 38—(1951) 20 UR 432 (Cal) 

Overruled in AIR 1959 S C 1154. 

Bengal Alluvion and Diluvion Regulation. 

S. 2-AIR 1943 All 68 
Reversed in AIR 1951 S C 210. 

Bengal Court of Wards Act 

S. 18-AIR 1950 Pat 134 
Reversed in AIR 1956 S C 440. 

Bengal Land Revenue Sales (West Bengal Amend, 
meat) Act (7 of 1950) 

S. 7-AIR 1951 Cal 85 
Beversed in AIR 1954 S C 92. 

Bengal (Rural) Primary Education Rules 

R. 12—(1957) 61 Cal W N 880 
Overruled in AIR I960 S C 951. 

Berar Land Revenue Code (1928) 

S* 174—AIR 1954 PunJ 55 (FB) 

Overruled in AIR 1962 S C 1476. 

S. 174—AIR 1900 Punj 196 (FB) 

Overruled in AIR 1902 S C 1470. 

S. 170-AIR 1953 Nag 182 
Reversed in AIR 1960 S C 1308. 

B *A?R* 19^l°M ?*282 UTa * Income " tlu Acl (I 953 ) 
Reversed in AIR 1904 S C 1179. 

Biha (1949) fni,trall ‘ 0n °* Evacuee Pr °P er ‘y Ordinance 

S. 11-AIR 1951 Pat 434 
Reversed in AIR 1955 S C 282. 

B * hft 1935) d ° rissa Co ‘ 0 P erati ve Societies Act (6 of 

S. 48-(I960) ILR 40 Pat 7 
Overruled in AIR 1902 S C 1307. 

Bihar Government Servants Conduct Rules (1956) 

R. 4A—AIR 1959 Pat 187 
Reversed in AIR 1902 S C 1100. 

Bihar Hindu Religious Trusts Act (1 of 1951) 

1953 B L T R 071 

c ^ ev ?; s S a o “ I AIR 1959 S C 1002. 

S. 1—ILR 33 Pat 942 

Reversed in AIR 1959 S C 951. 

Ss. 2 (1), 3, 4 (5)-AIR 1954 Pat 202 
Reverted in AIR 1959 S C 1073U 


Bihar Hindu Religious Trusts Act (contd.) 

S. 29—AIR 1954 Pat 262 
Reversed in AiR 1959 S C 1073. 

Bihar Town Planning and Improvement Trust Act 
(35 of 1951) 

S. 71-AIR 1962 Pat 460 
Reversed in AIR 1903 S C 1077. 

Bombay City Courts Act (40 of 1948) 

S. 4-AIR 1951 Bom 180 
Overruled in AIR 1951 S C 69. 

Bombay Civil Service Rules 

a 105-A—AIR 1954 Sau 140 
Reversed in AIR 1957 S C 892. 

Bombay Civil Services Conduct. Discipline and 
Appeal Pules 

R. 55-AIR 1954 Bom 351 
Impliedly overruled in AIR 1903 S C 375. 

Bombay Court Fees Act (36 of 1959) 

S. 30-(I960) 1 Guj L R 208 
Overruled in AIR 1961 Guj 144 (FB). 

Bombay (Industrial Relations) Act (11 of 1947) 

S. 97-AIR 1954 Bom 171 
Reversed in AIR 1957 S C 73. 

S. 114 (2)—(’58) ILR (1958) Bom 170 
Reversed in AIR 1901 S CJ)77. 

Bombay Land Requisition Act (33 of 1948) 

S. 6-AIR 1952 Bom 476 
Reversed in AIR 1955 S C 41. 

S. 6 (4), Proviso (1)—AIR 1952 Bom 468 
Reversed in AIR 1955 S C 41. 

S. 0(4) (a)-AIR 1953 Bom 337 
Reversed in AIR 1955 S C 810. 

Bombay Land Revenue Code (5 of 1S79) 

S. 00-ILR (1955) Bom 375 
Reversed in AIR 1901 S C 722. 

Bombay Lotteries and Prize Competitions Control and 
Tax Act (54 of 1948) 

S. 12A—AIR 1956 Bom 1 
Reversed in AIR 1957 S C 699. 

Bombay Police Act (22 of 1951) 

S. 57-AIR 1959 Bom 515 
Reversed in AIR 1961 S C 307. 

S. 161 (1)—1901 Mad L J (Cti) 712 (Mys) 

Reversed in AIR 1903 S C 849. 

Bombay Prevention of Adulteration Act (5 of 1925) 

Ss. 19 (1) (c)-AIR 1955 NUC (Bom) 900=50 Bom 
L R 128 

Overruled in AIR 1956 Bom 690 (FB). 

Bombay Prevention of Adulteration Rules 

R. 9 (b) (i)-ILR (1954) Bom 519 
Overruled in AIR 1959 Bom 690 (FB). 

Bombay Prevention of Excommunication Act (42 of 
my) 

AIR 1953 Bom 183 
Overruled in AIR 1902 S C 853. 

Bombay Prevention of Gambling Act (4 of 1887) 

S. 1-AIR 1954 Kutch 42 
Reversed in AIR 1957 S C 517. 
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Bombay Prevention of Hindu Bigamous Marriages 
Act (25 of 1946) 

S 8-AIR 1955 Bom 439. 

Overruled in AIR 1958 Bom 63 (FB). 

Bombay Public Trusts Act (29 of 1950) 

S. 9 (4J-A1R 1957 Bom 83 
Reversed in AIR 1962 S C 1589. 

S. 11-AIR 1957 Bom 83 
Reversed in AIR 1962 S C 1589. 

Bombay Securities Contracts Control Act (8 of 1925) 
S. 3-AIR 1952 Bnm 95 
Reversed in AIR 1955 S C 812 
S. 5-AIR 1952 Bom 95 
Reversed in AIR 1955 S C 812. 

S. 6-AIR 1952 Bom 95 
Reversed in AIR 1955 S C 812, 

Business Profits Tar Act (1947) 

Pre.—(1957) 31 ITR 836 (Bom) 

Reversed in AIR 1961 S C 812. 

S. 5-AIR 1957 Punf 259 
Reversed in AIR 1962 S C 1272. 

Scb. 2 R. 2 (l)-ATR 1951 Bom 420. 

Reversed in AIR 1953 S C 501. 

Calcu'ta Dock Workers (Regulation of Employ¬ 
ment) Scheme (1951) 

Cl. 10 -AIR I960 Cal 166 
Overruled in AIR 1902 Cal 530. 

Calcutta Dock Workers (Regulation of Employment) 
Scheme (1956) 

C!s. 3, 15 (1) (b) (c)-AIR 1900 Cal 100 
Overruled in AIR 1982 Cal 530. 

Calcutta Port Act (3 of 1890) 

S. 126-AIR 1901 Cal 305 
Reversed in AIR 1902 Cal 530. 

Central Provinces and Berar Industrial Disputes 
Settlement Act (23 of 1947) 

S. 10 (2) - (1958) 60 Bnm L R 72 
Overruled in AIR 1903 S C 114. 

S 30 and Sch. 2. Entry 3 — AIR 1959 Bom 01 
Overruled in AIR 1903 S C 114. 

C. P. & Berar Motor Vehicles (Amendment) Act (3 of 
1948) 

AIR 1955 SC 781 , 

Held overruled by AIR 1959 S C 048 in AIR 1901 
Mys 3. 

C. P. and Berar Revocation of Land Revenue Exemp¬ 
tion Act (37 of 1948) 

S. 3 - AIR 1959 Madh Pra 339 (FB) 

Reversed in AIR 1905 S C 1222. 

S. 5 - AIR 1959 Madh Pra 339 (FB) 

Reversed in AIR 1905 S C 1222. 

9 

Cinematograph Act (1918) 

S. 8 - AIR 1952 Mad 120 
Reversed in AIR 1954 S C 747. 

Cinematograph Act (1952) 

S. 12 (4) — 1959 Raj L VV 002 
Reversed in AIR 1903 S C 408. 


Citizenship Act (1955) 

S. 5 (1) (a) - AIR 1981 Cal 299 
Overruled in AIR 1965 Cal 180. 
S. 9 - AIR I960 All 037 
Overruled in AIR 1902 S C 1052, 


Citizenship Act fcontd.) 

S. 9 (2) - AIR 1957 Andh Pra 1047 
Overruled in AIR 1902 S C 1052. 
S. 18 - AIR 1957 Andh Pra 1047 
Overruled in AIR 1902 S C 1052, 

Citizenship Rules (1956) 

Sch. III. Cl. (3) - AIR 1900 All 037 
Overruled in AIR 1902 S C 1052. 
R. 9 - AIR 1901 Cal 299 
Overruled in AIR 1905 Cal 100. 


Civil Procedure Code (1908) 


S. 2 (2) — AIR 1953 Cal 42 
Overruled in AIR 1901 Cal 491. 

S. 2 (2) - ILR (1954) Hyd 058 
Reversed in AIR 1955 S C 352. 

S. 2(2) - 1902 KerL J 517 
Overruled in AIR 1965 Ker 1 (FB). 

S. 2(2) - ILR (1982) Cut 818 
Overruled in AIR 1905 Orissa 102. 

S.0 - AIR 1955 Cal 144 
Overruled ia 65 Cal W N 1 (SB). 

S. 9 - AIR 1954 S C 447 
Overruled in AIR 1904 S C 1043. 

S. 9 — AIR 1951 All 205 
Reversed in AIR 1955 S C 000. 

S. 9 - AIR 1952 All 490 
Overrnled in AIR 1953 All 729. 

S. 9 - AIR 1950 Mad 080 
Overruled in AIR 1902 Mad 450 (FB). 

S. 9 - AIR 195S Mad 80 
Reversed in AIR 1905 S C 338. 

S. 9 - AIR 1957 Orissa 17 
Reversed in AIR 1902 S C 547. 


' S. 9 - AIR 1951 Pat 529 

Overruled in AIR 1963 Pat 79 (FB). 

S. 9 - AIR 1957 Pat 504 
Reversed in AIR 1962 S C 914, 

S. 9- AIR 1951 Pud|74 
Reversed in AIR 1954 S C 207. 

S. 9 — AIR 1952 Punj 94 
Overruled in AIR 1905 Punj 321 (FB). 


. 9 - AIR 1959 Punf 440 
Reversed in AIR 1903 S C 222. 

. 9 - AIR 1952 Sau 49 (FB) 

Reversed in AIR 1954 S C 080. 

.9-AIR 1952 Sau 49 
Reversed in AIR 1954 S C 080. 

.9-AIR 1953 Sau 180I 
Reversed in AIR 1959 S C 1383. 

. 10 — AIR 1954 Bom 170 
Overruled in AIR 1902 S C 527, 

11 — AIR 1957 All 100 
Overruled in AIR 1903 All 210 (FB). 

. 11 - AIR 1953 Hyd 79 
Reversed in AIR 1950 S C 319. 

‘Held overruled^by^(1958) 2 Mad L J 520 in AIR 
I960 Mad 343. 

11 - AIR 1952 Punj 252 
Reversed in AIR 1953 Punj 103 (DB). 

!. 11 -(1903)05 FLR945 
Overruled in AIR 1905 S C 1153. 

1.13 — AIR 1959 Bom 414 
Reversed in AIR 1904 S C 538. 

!. 15-AIR 1950 Punj 30 
Overruled in AIR 1963 Punj 208. 

!. 20 - AIR 1952 Bom 300 
Reversed in AIR 1954 S C 504. 

20 - ILR (1950) 2 Cal 551 
Overruled in AIR 1900 Cal 391. 

5, 30 — AIR 1953 Nag 135 
Overruled in AIR 1954 Nag 200, 

5. 34 - AIR 1959 Andh Pra 04 
Reversed in AIR 1905 S C 1231. 
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Civil P. C. feontd.) 

S. 36 - ILR (1954) Hyd 058 
Reversed in AIR 1955 S C 352. 

S. 38 - AIR 1957 All 330 
Overruled in AIR 1962 All 619. 

S. 41 - AIR 1957 All 336 
Overruled in AIR 1962 AH 019. 

S. 47-AIR 1951 Punj 340 
Overruled in AIR 1952 Punj 159. 

S. 47 and 0. 21, R. 92-AIR 1953 Raf 51 
Held overruled by AIR 1954 SC 349 in AIR 
1959 Raj 135. 

S. 47-AIR 1901 Raj 193 
Reversed in AIR 1904 Raj 140. 

S. 48-AIR 1950 Hyd 15 
Overruled in AIR 1983 Andh Pra 1. 

S. 48 (2)—AIR 1950 Trav Co 80 
Overruled in AIR 1959 Ker 81 (FB). 

S. 48 (1) (b)—AIR 1953 Trav-Co 394 
Overruled in AIR 1959 Ker 83. 

S.51-MR 1950 Cil 21*2 
Overruled in AIR 1951 Cal 25. 

S. 51-AIR 1950 Pat 223 
Overruled in AIR 1958 Pat 030 (FB). . 

S. 51 (d)—AIR 1950 EP 312 
Reversed in AIR 1951 Punj 434. 

S. 60 (b)-AIR 1950 Cal 212 
Overruled in AIR 1951 Cal 25. 

S. 00 (1) (g) -AIR 1902 Andh Pra 320 

Reversed in AIR 1985 S C 1798. 

S. 60-AIR 1953 Sau 1 
Overruled in AIR 1956 Sau 29. 


Ss. 63 (2) and 73 and O. 21, R. 72-AIR.1931 Bom 
350 

Overruled in AIR 1900 Bom 230 (FB). 

S. 73-AIR 1931 Bom 350 
Overruled in AIR 1900 Bom 230 (FB). 

S. 75-AIR 1959 All 707 
Reversed in AIR 1901 SC 218. 

S. 80—(1957) 1957 All L I 299 
Overruled in AIR 1901 SC 1449. 

S. 80-AIR 1955 NUC (Cal) 783=ILR (1950) 2 Cal 
551 Overruled in AIR I960 Cal 391, 

S. 80; O. 21, R. 03-1901 lab L J 935 
Reversed in AIR I960 SC 1068. 

S. 80-1954 Nag LJ 083=AIR 1955 NUC (Nag) 
2404 

Overruled in AIR 1953 Madh Pra 355. 

S. 84-AIR 1962 Cal 387 
Reversed in AIR 1908 SC 230. 

S. 80-AIR 1900 Cal 708 
Reversed in AIR'.1902 Cal 387 & AIR 1900 SC 230. 
Ss. 80, 87B-AIR 1982 Madh Pra 320 
Reversed In AIR 1905 SC 1798. 

S. 87-AIR 1902 Cal 387 
Reversed in AIR'1900 SC 230. 

S. 95 (1) (a) and (b)-AIR 1961 Mad 352 
Reversed in AIR 1903 Mad 412. 

S. 90-AIR 1951 All 236 
Overruled in AIR 1958 All 94. 

S. 90-1962 Ker L J 517 
^ Overruled in AIR 1985 Ker 1 (FB). 

S. 90-AIR 1954 Mys 152 
Beversed in AIR 1901 SC 1087. 

S. 96-AIR 1959 Raj 45 
Overruled in AIR 1959 Raj 240. 

S. 99-(1958) 02 Cal WN 718 
Overruled in AIR 1959 Cal 231. 

S. 100 AIR 1950 All 060 
Reversed in AIR 1963 SC 1165, 

S. 100-AIR 1900 All 573 
Overruled in AIR 1902 All 248. 

S. 100-AIR I960 Andh Pra 897 
Reversed in AIR 1903 SC 1033. 

Ss. 100.101 -AIR 1952 Pat 393 
Reversed in AIR 1954 SC 105. 


Civil P. C. (contd.) 

S. 100-AIR 1905 Pat 190 
Overruled in AIR 1905 Pat 472 (FB). 

S. 100-AIR 1951 Punj 340 
Ovenuled in AIR 1952 Punj 159. 

S. 102-AIR 1981 All 320 
Overruled in AIR 1902 All 299. 

Ss. 104 (2) and 4 (i>—AIR 1962 Ail 543 
Held overruled by AIR 1902 SC 250 in AIR 1904 
All 235. 

S. 107-AIR 1958 Pat 279 
Overruled in AIR 1958 Pat 030 (FB). 

S. 109-AIR 1950 Raj 39 
Overruled in AIR 1954 Raj 138 (FB). 

S. 110—AIR 1959 Andh Pra 20 
Overruled in AIR 1901 SC 1795. 

S. 110 (3)-AIR 1952 Assam 134 
Overruled in AIR 1901 SC 1795. 

S. 110-AIR 1927 Cal 543 
Overruled in AIR 1901 SC 1795. 

S. 110—AIR 1954 Cal 289 
Overruled in AIR 1957 S C 540. 

S. 110-AIR 1954 Cil 018 
Overruled in AIR 1901 SC 1795. 

S. 110-AIR 1953 Mad 878 
Overruled in AIR 1957 S C 540. 

S. HO -AIR 1959 Mys 112 
Overruled in AIR 1901 SC 1795. 

S. 110-AIR 1953 Nag 249 
Overruled in AIR 1901 SC 1795. 

S. 110, Cl. 3—AIR 1951 Punj 313 
Overruled in AIR 1957 Punj 117 (FB). 

S. 115-AIR 1950 All 192 
Overruled in AIR 1951 All 043 (FB). 

S. 115-AIR 1957 All 337 
Overruled in AIR 1957 All 402 (FB). 

S. 115-AIR 1957 All 495 
Overruled in (1) AIR 1902 All 315 (FB); 

(2) AIR 1964 All 504 (FB). 

S. 115-AIR I960 All 573 
Overruled in AIR 1902 All 248- 

S. 115-AIR 1962 All 378 
Overruled in AIR 1964 All 504 (FB). 

S. 115 and O. 8, R. 2-AIR 1900 Cal 346 
Reversed in AIR 1900 S C 1301, 

S. 115-AIR 1901 Ker 140 (FB) 

Held impliedly overruled by AIR 1901 SC 1299 
in AIR 1902 Ker 84. 

S. 115-AIR 1902 Ker 20 
Overruled in AIR 1982 Ker 233. 

S. 115(c)—AIR 1951 Raj 79 
Overruled ia AIR 1954 Raj 83. 

S. 115-AIR 1951 Raj 82 
Overruled in ILR (1951) 1 Raj 045. 

S. 115-1951 Raj L W 507 
Overruled in AIR 1954 Raj 83 (FB). 

S. 115 - AIR 1953 Raj 90 
Overruled in AIR 1904 S C 497. 

S. 115-AIR 1953 Raj 137 (FB) 

Overruled in AIR 1964 S C 497. 

S. 115-AIR 1954 Trav.Co 178 
Overruled in AIR 1981 Ker 140 (FB). 

S. 132-AIR 1950 Mad 151 
Overruled in AIR 1951 Mad 311. 

S. 141-AIR 1957 Cal 688 
Reversed in AIR 1960 Cal 15. 

S. 144-AIR 1959 Mad 558 
Reversed in AIR 1903 Mad 45 (FB). 

S. 144-AIR I960 Mad 278. 

Overruled in AIR 1903 Mad 45 (FB). 

S. 144-AIR 1963 Mad 243 
Reversed in AIR 1964 Mad 404. 

S. 144—AIR 1902 Orissa 11 
Reversed in AIR 1900 S C 948. 

S. 144-AIR 1958 Punj 132 
Overruled in AIR 1905 S C 1477. 
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S. 144 —AIR 1901 Ra| 193 
Reversed in AIR 1904 Raj 140. 

S. 149-AIR 1950 Pat 20 
Reversed in AIR 1901 S C 882. 

S. 151-AIR 1959 All 707 
Reversed in AIR 1961 S C 218. 

S. 151-AIR 1960 All 573 
Overruled in AIR 1902 All 248. 

S. 151-AIR 1964 All 203 
Reversed in AIR 1960 All 109. 

S. 151-AIR 1954 Bom 17fl 
Overruled in AIR 1902 S C 527. 

S. 151-AIR 1903 Bom 85 
Overruled in AIR 1964 Bom 251. 

S. 151-AIR 1950 Pat 358 
Overruled in AIR 1955 Pat 370 (FB). 

S. 151-AIR 1950 Pat 20 
Reversed in AIR 1901 S C 882. 

S. 151-AIR 1958 Pat 279 
Overruled in AIR 1958 Pat 630 (FB). 

S. 151-AIR 1959 Pud j 457 (FB) 

Overruled in AIR 1904 Punj 249 (FB). 

S. 151-AIR 1961 Raj 193 
Reversed in AIR 1964 Raj 140. 

O. 1, R. 3-AIR 1950 Pat 134 
Reversed in AIR 1956 S C 440. 

O. 1, R. 10-AIR 1957 Cal 088 
Reversed in AIR 1960 Cal 15 (DB). 

O. 2, R 11 (2)-1955 Nag L J (Notes) 130 
Overruled in 1957 M P L J 191 (Nag) 

O. 4. R. 2-AIR 1956 Punj £0 
Overruled in AIR 1903 Pun/ 208. 

O 5, R. 5 (Cal)—(1958) 62 Cal W N 718 
Overruled in AIR 1959 Cal 231. 

O. 5, R. 17-AIR 1952 Cal 10 
Overruled in AIR 1904 Cal 241. 

O. 5, R. 20-AIR 1952 Cal 10 
Overruled in AIR 1904 Cal 241. 

O. 6, R. 4 - AIR 1958 Pud| 190. 

Reversed in AIR 1963 S C 1279. 

O. 0, R. 17-AIR 1957 Cal 088 
Reversed in AIR 1900 Cal 15. 

0.6, R. 17-AIR 1955 Pat 81 
Overruled in AIR 1957 S C 444. 

O. 7, R. 1 - AIR 1957 Cal 688 
Reversed in AIR 1960 Cal 15. 

O. 7, R. 11-AIR 1953 Cal 42 
Overruled in AIR 1901 Cal 491 (FB). 

O. 7, R. 11—ILR (1902) Cut 818 
Overruled in AIR 1905 Orissa 102. 

O. 8, R. 2-AIR 1900 Cal 340 
Reversed in AIR I960 S C 1301. 

O. 9, R. 7-AIR 1952 Ra| 12 
Overruled in AIR 1955 S C 425. 

O. 9, R. 13-AIR 1952 Cal 10 
Overruled in AIR 1904 Cal 241. 

O. 11, R. 19 (2)—AIR 1950 East Punj 228 (FB) 
Held impliedly overruled by AIR 1901 S C 493 
in AIR 1903 Orissa 111. 

O. 10, R. 1 (i) and (ii)-AIR 1963 Raj 225 
Overruled in AIR 1904 Raj 243. 

O. 17, R. 2-1954 Raj L W 230 
Overruled in AIR 1904 Raj 147 (FB). 

O. 17, R. 3-1954 Raj L W 230 
Overruled in AIR 1904 Raj 147 (FB). 

O. 19, R. 2—(1957) ILR (1957) Andh Pra 105 
Overruled in (1901) 1 An W R 212. 

0.19, R. 2-AIR 1953 Nag 135 
Overruled in AIR 1954 Nag 200, 

O. 20, R. 12-AIR 1959 Andh Pra 64 
Reversed in AIR 1905 S C 1231. 

O. 20, R. 12-AIR 1959 Andh Pra 607 
Reversed in AIR 1905 S C 1325. 


Civil P. C. fcontd.) 

O. 20, R. 12—AIR 1959 Andh Pra 007 
Overruled in AIR 1902 Andh Pra 500 (FB). 

O. 20, R. 12-AIR 1962 Pat 40 
Reversed in AIR 1965 Pat 430. 

O. 21, R. 0-AIR 1957 All 336 
Overruled in AIR 1902 All 019. 

O. 21, Rr. 15 and 11; O. 41, R. 20 - 1953 Raj L W 
592=AIR 1955 NUC (Raj) 285 
Reversed in AIR 1955 Raj 197. 

O. 21, R. 10-AIR 1959 Madh Pra 403 
Overruled in AIR 1903 Madh Pra 170 (FB). 

O. 21, R. 22—AIR 1954 Mad 1 
Held overruled by (1958) 2 Mad L J 520 in AIR 
1900 Mad 343. 

O. 21, R. 23 (D—AIR 1950 Hyd 15 
Overruled in AIR 1903 Andh Pra 1. 

O. 21, R 40-C-A1R 1962 Ker 20 
Overruled in AIR 1902 Ker 233. 

O. 21, R. 57 and O. 38. R. 11-AIR 1902 Ker 00 
Reversed in AIR 1963 Ker 16 (FB). 

O. 21, R. 03 - 1901 lab L J 935 
Reversed in AIR 1900’S C 1068. 

O 21. R. 00 (2) (e) & (f)—(1902) 2 Andh L T 75 
Overruled in AIR 1960 Andh Pra 152. 

O. 21, R. 80-AIR 1961 Aodh Pra 480 
Peversed in AIR 1962 Andh Pra 271. 

O. 21, R. 90, Proviso (b)-AIR 1902 All 42 
Overruled in AIR 1902 All 547. 

O. 21, R. 90-AIR 1950 Trav-Co 1 
Overruled in AIR 1950 Trav-Co 147 (FB). 

O. 21, R. 91-AIR 1901 Raj 193 
Reversed in AIR 1904 Raj 140. 

O. 21, R. 93-AIR 1961 Raj 193 
Reversed in AIR 1904 Raj 140. 

O. 22, R. 3-AIR 1953 Cal 294 
Overruled in AIR 1959 Cal 308. 

O. 22, R. 3—AIR 1950 Mad 541 
Overruled in AIR 1962 S C 232. 


O. 22, R. 3-AIR 1950 Pat 370 

Overruled in AIR 1962 Pat 285 (FB). 

O. 22, R. 4-AIR 1960 All 379. 

Overruled in AIR 1903 All 490. 

O. 22, R. 4-AIR 1953 Nag 135 
Overruled in AIR 1954 Nag 260. 

O. 22, R. 4-AIR 1950 Pat 370 
Overruled in AIR 1902 Pat 285 (FB). 

O. 22, R. 9-AIR 1953 Nag 135 
Overruled in AIR 1954 Nag 260. 

O. 22, R. 10-AIR 1950 Pat 370 
Overruled in AIR 1902 Pat 285 (FB). 

O. 22, R. 10-AIR 1958 Pat 030 (FB) 

Held overruled by AIR 1965 S C 524 m 1904 
B L J R 13. 

O. 23, R. 1-AIR 1957 Cal 088 
Reversed in AIR 1900 Cal 15. 

O. 23, R. 1-AIR 1902 Orissa 177 
Reversed in AIR 1903 S C 1500. 

O. 20, R. 11-AIR 1959 All 707 
Reversed in AIR 1901 S C 218. 

O. 20, R. 15-AIR 1955 Mad 179 
Overruled in 1 1955) 2 MLJ 282. 

0.30, R. 1-AIR 1957 Cal 088 
Reversed in AIR I960 Cal 15. 

0. 33, R. 1-AIR 1951 Punj 447 
Overruled in AIR 1900 Punj 73. 

3. 37, R. 3-AIR 1953 Mad 909 
Overruled in AIR 1955 Mad 037. 

3. 37, R. 4-AIR 1963 Bom 85 
Overruled in AIR 1904 Bom 251. 

3. 38, R. 11-AIR 1902 Ker 60 
Reversed in AIR 1963 Ker 10 (FB). 

3. 39, R. 2 (2a)—1951 All W R (HC) 036 
Overruled in AIR 1958 All 041. • 

3. 39, R. 2-AIR 1955 Assam 150 
Overruled in AIR 1900 Assam 111-(SB). 
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Civil P. C. (con'd.) 

0.40, R.l-AIR 1950 Cal 212_ 

Overruled in AIR 1951 Cal 2d. 

0. 41, R.3-ILR (19621 Cut 818 
Overruled in AIR 1965 Orissa 102. 

0.41, R. 11—ILR (1902) Cut 818 
Overruled in AIR 1965 Orissa 102. 

O. 41, R. 20-AIR 1954 Punj 20 
Overruled in AIR 1959 Puni 277 (FB). 

0.41, R. 22-AIR 1954 SC 513 
Overruled in AIR 1965 S C 009. 

O. 41, R. 22-AIR 1959 S C 93 
Overruled in AIR 1905 S C 609. 

0. 43, R. 1 (r)—1951 All W R (HC) 030 
Overruled in AIR 1958 All 641. 

O. 45, R. 7-AIR 1950 Cal 229 
Overruled in AIR 1901 Cal 483 (FB). 

0.45, R. 7—(1950) 54 Cal W N 479 
Overruled in AIR 1961 Cal 483 (FB). 

0.45, R. 13-AIR 1955 All.589 
Overruled in AIR 1961 All 019 (FB). 

O. 47, R. 1 (i)-AlR 1952 Trav-Co 120 
Reversed in AIR 1954 S C 520. 

0. 47, R. 4 (2) (b) -41957) 09 Mad L W (Andh) 50 
Overruled in AIR 1901 Andh Pra 201. 


Companies Act (1950) (contd.) 

S. 9-AIR 1900 Bom 107 
Reversed in AIR 1901 S C 573. 

S. 81-AIR 1902 Orissa 202 
Reversed in AIR 1903 Orissa 189. 

S. 159-1982 Raj L W 585 
Held impliedly overruled by A I R 1901 S C 188' 
as interpreted in AIR 1903 Raj 133. 

S. 173-AIR 1962 Orissa 202 
Reversed in AIR 1903 Orissa 189, 

S. 312-AIR 1960 Bom 167 
Reversed in AIR 190L S C 573. 

S. 420 (g)-AIR 1904 Mad 519 
Reversed in (1905) 35 Com Cas 450 (SC). 

S. 441-AIR 1958 Punj 341 
Reversed in AIR 1961 Punj 84. 

S. 478-AIR 1901 Ker 14 
Overruled in AIR 1903 Ker 72 (FB) and Reversed 
in AIR 1905 SC 654. 

Conduct of Elections Rules (1901) 

R. 93-AIR 1964 All 80 
Reversed in AIR 1904 S C 1249. 

R. 94.A-AIR 1904 Madh Pra 273 
Reversed in AIR 1900 S C 430. 


Civil Services (Classification, Control and Appeal) 
Rules 

R. 55-AIR 1959 All 536 
Overruled in AIR 1901 All 450 (FB). 

R. 55 (3)—(1959) ILR (1959) 1 All 220 
Overruled in AIR 1901 All 450 (FB). 

R. 55 (3)—AIR 1901 All 45 
Reversed in AIR 1963 All 94. 

Civil Service Regulations 

R. 405-A—(1958) 1958 M P L J (Notes) 115 
Reversed in 1900 M P L J (Notes) 195. 

Coal Production Fund Ordinance (39 of 1944) 

AIR 1958 Madh Pra 425 
Reversed in AIR 1902 S C 1281*. 

Cochin Natnbudiri Act (17 of 1114) (Cochin) 

S. 9—190L Ker L T 1127 
Overruled in AIR 1902 Ker 104 (FB). 

Commissions of Enquiry Act (1952) 

S. 3—(1957) 59 Bom LR709 
Reversed in AIR 1958 S C 538. 

Companies Act (1913) 

S. 38—AIR 1951 Mad 572 
Reversed in AIR 1953 S C 98. 

S. 100-AIR 1950 Bom 375 
Overruled in AIR 1958 Bom 100. 

S. 108-AIR 1958 Punj 341 
Reversed in AIR 1901 Punj 84. 

S. 171-AIR 1957 Pat 722 
Reversed in AIR 1959 S C 230. 

S. 171-AIR 1958 Punj 341 
Reversed in AIR 1961 Punj 84. 

S. 183 (2)—AIR 1959 Cal 324 
Reversed in A I R 1905 S C 507 so far as it pro¬ 
ceeds on the basis that Cl. 15 of Letters Patent 
Is attracted. 

S. 185-AIR 1953 Pat 390 
Reversed in AIR 1955 S C 441. 

S. 202-AIR 1959 Cal 324 
Reversed in A I R 1905 S C 507 so far as it pro¬ 
ceeds on the basis that Cl. 15 of Letters Patent 
is attracted. 

S. 227 (2)—AIR 1958 Punj 341 
Reversed in AIR 1961 Punj 84. 

Companies Act (1956) 

Ss. 2(13) and 20-AIR 1900 Bom 167 
Reversed in AIR 1961 S C 573. 


Constitution of India 

Art. 5-AIR 1901 Cal 258 
Impliedly overruled in AIR 1903 S C 1811. 

Art. 7-AIR 1963 Gul 226 
Reversed on facts in AIR 1905 S C 810. 

Art. 9-AIR 1957 Andh Pra 1047 
Overruled in AIR 1902 S C 1052. 

Art. 9-AIR 1903 Cuj 220 
Reversed on facts in AIR 1905 S C 810. 

Art. 10-AIR 1903 Guj 220 
Reversed on facts in AIR 1905 S C 810. 

Art. 13—AIR 1955 S C 781 
Held overruled by AIR 1959 SC 648 in AIR 1901 
Mys 3. 

Art. 13 (2)—AIR 1954 All 257 
Reversed in AIR 1954 S C 728. 

Art. 13 (2)—AIR 1957 All 320 
Reversed in AIR 1959 S C 048. 

Art. 13-AIR 1960 All 1 
Reversed in AIR 1900 S C 1125. 

Art. 13-AIR 1963 All 71 
Reversed in AIR 1904 S C 416. 

Art. 13 (l)-AIR 1951 Cal 85 
Reversed in AIR 1954 S C 92. 

Arts. 13 (1), 19 (1) (f) and 19 (1) (g)-AIR 1902 Pat 
125 (FB) 

Held overruled by A I R 1902 S C 1470 in A I ft 
1903 Pat 144. 

Art. 13-AIR 1952 Punj 309 (FB) 

Reversed in AIR 1953 S C 10. 

Art. 14—AIR 1959 All 57 
Overruled in AIR 1964 S C 410. 

Art. 14-AIR 1959 All 000 
Overruled in AIR 1902 S C 1781. 

. Art. 14-AIR 1959 All 000 

Overruled in AIR 1900 All 309 (FB). 

Art. 14-1900 All L I 52 
Overruled in AIR 1963 All 528 (FB), 

Art. 14-AIR 1903 All 71 
Reversed in AIR 1904 S C 410. 

Art. 14-1963 All W R (HC) 559 
Overruled in AIR 1964 S C 381. 

Art. 14-AIR 1956 Andhra 14 
Overruled in AIR 1903 S C 268. 

Art. 14-1 L R (1900) 12 Assam 441 
Reversed in AIR 1964 S C 600. 

Art. 14-AIR 1963 Assam 94 (FB) 

Reversed in AIR 1964 $ C 600. 

Art. 14-AIR la57 Bom 252 
Overruled in AIR 1959 S C 459. 
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Subjectwise List of Cases 


Constitution of India (contd.) 

Art. 14-1957-59 Bom L R 836 
Reversed in AIR 1901 S C 977. 

Art. 14-AIR 1902 Cal 590 
Reversed in AIR 1900 S C 1200. 

Art. 14-AIR 1950 J & K 17 (FB) 

. Reversed in AIR 1961 S C 1301. 

Art. 14-AIR 1901 Madh Pra 282 
Reversed in AIR 1904 S C 1179. 

Art. 14-AIR 1950 Mad 220 
Overruled in AIR 1958 S C 232. 

Art. 14-AIR 1902 Mad 379 
Overruled in AIR 1904 S C 000. 

Art. 14-AIR 1900 Orissa 40 
Reversed in AIR 1902 S C 945. 

Art. 14-AIR 1900 Orissa 08 
Reversed in AIR 1903 S C 779. 

Art. 14-AIR 1952 Pat 194 
Reversed in AIR 1953 S C 215. 

Art. 14-AIR 1959 Raj 102 
Reversed in AIR 1903 S C 181. 

Art. 14-AIR 1959 Raj 177 
Reversed in AIR 1901 S C 1402. 

Art. 14—AIR 1952 Trav-Co 044 (FB) 
Overruled in AIR 1953 S C 404. 

Art. 15(4)—AIR 1904 Ker 39 
Reversed in AIR 1904 Ker 310. 

Art. 15-AIR 1953 Pud! 30 
Overruled in AIR 1903 Punj 9. 

Art. 10(2)—AIR 1950 Andhra 14 
Overruled in AIR 1903 S C 208. 

Arts. 10, 310 and 311-AIR 1959 Bom 134 
Reversed in AIR 1902 S C 030. 

Art. 10—AIR 1901 Mad 35 
Overruled, Reversed in AIR 1962 S C 30. 


Ait. 19 (1) (g)-AIR 1955 S C 781 
Held overruled by AIR 1959 S C 048 in AIR 1901 
Mys 3. 

Art. 19 (1) (g) —AIR 1957 SC 790 
Overruled in AIR 1902 S C 1021. 

Art. 19(5)—AIR 1954 All 257 
Reversed in AIR 1954 S C 728. 

Art. 19-AIR 1959 All 57 
Overruled in AIR 1904 S C 410. 

Art. 19 (1) (a) and (2)—AIR 1959 All 101 (FB) 
Reversed in AIR 1902 S C 955. 

Art. 19-AIR I960 All 037 a 
O verruled in AIR 1902 S C 1052. 

Art. 19 (1) (!)—AIR 1902 All 199 
Reversed in AIR 1905 S C 314. 

Art. 19(1) (d) and (e)-AIR 1903 AH 71 

» Reversed in AIR 1904 S C 410. 

Art. 19-AIR 1957 Andh Pra 104/ 

Overruled in AIR 1902 S C 1052. 

Art. 19 (l)(f) and (5)—AIR 1958 Andh Pra 173 (FB) 

Reversed in AIR 1902 S C 1087. 

Art. 19 (1) (g)—(19571 59 Bom L B 830. 

Reversed in AIR 1901 S C 977 

Art. 19 (1) (f) aDd (5) -AIR 1951 Cal 85 
Reversed In AIR 1954 S C 92. 

Art. 19-AIR 1954 Cal 248 
Reversed in AIR 1901 SC 10. 

Art. 19 (1) (g)-AlR 190L Gal 258 
Impliedly overruled in AIR 1903 S C 1011. 

Art 19 (l)(g)—AIR 1901 Cal 305 
Reversed iD AIR 1902: Cali 530. . 

Arts. 19 (l)(f) and 7 -AIR 1955 J & K 25 (FB) 
fEd This case was held overruled by AIR 19 
S C 1476 in AIR 1905 J & K 02 (FB)]. 

Art. 19-AIR 1953 ^ h B ha 257 (FB) 

Reversed in AIR 1961 S C-98. 

Art. 19 (0)—AIR *952 Mad 120 
Reversed in AIR 1954 S C 747. 

Art. 19 (1) (J)—AIR 19o9 1 Mad14-. 

Reversed in AIR 1962 S C'316- 

Art. 19 (1) (f)-ILR ( 1962 ) Mad 449 
Reversed in AIR 1965 S C 1578. 


Overruled and Reversed 

Constitution of India fcontd.) 

Art. 19 (e)—AIR 1951 Pat 434 
Reversed in AIR 1955 S C 282. 

Art. 19 (6)-AIR 1953 Puni 30 
Overruled in AIR 1963 Punj 9. 

Art. 19-AIR 1954 Punj 247 
Overruled in AIR 1903 Punj 9. 

Art. 19 (0)—AIR 1957 Punj 45 
Overruled in AIR 1962 Punj 207 (FB). 

Art. 19 (1) (f)-AIR 1900 Punj 190 
Overruled in AIR 1962 S C 1470. 

Arts. 19 (1) (b), 19 (2), 19 (3)—AIR 1902 Punj 482 
Reversed in AIR 1903 Punj 330. 


Art. 19 (l)-AIR 1953 Rij 188 
Impliedly overruled in AIR 1903 S C 1811. 

Art. 19 (1) (g)-AIR 1959 Raj 177 
Reversed in AIR 1901 S C 1402. 

Art. 20 (2)—(1956) 58 Bom L R 578 
Reversed in AIR 1901 S C 578. 

Art. 20(3)—AIR 1951 Cal 101 
Overruled in AIR 1905 S C 1251. 

Art. 20 (3)—AIR I960 Cal 32 
Reversed in AIR 1901 S C 1808. 

Art. 20 (3)—AIR 1900 Ker 392 (FB) 

Overruled in AIR 190L S C 1808. 

Art. 20 (3)—(1990) Cri. Revn. No. 240 of 1980 D/- 
9-8-1900 (Pat) 

Overruled in AIR 1982 Pat 255 (FB). 

Art. 22 (4), (5) and (71-1933 All W R (HC) 559 
Overruled in AIR 1904 S C 381. 

Art. 22 -0960) Cri Mis. Case No. 186 of 1900, D/- 
28.7-1960 (All) 

Reversed in AIR 1902 S C 1500. 

Art. 22-AIR 1952 Punj 309 (FB) 

Reversed in AIR 1953 S C 10. 

Art. 25 (1)—AIR 1959 Raj 177: 

Reversed in AIR 1901 S C 1402. 

Art. 20-AIR 1959 Raj 177 
Reversed in AIR 1901 S C 1402. 

Art. 29 (2)—AIR 1953 All 90. 

Overruled in AIR 1916 All 477 (FB). 

Arts. 29 (2), 14-AIR 1904 Ker 39 
Bevened in AIR 1994 Ker 318 to the extent it 
held that the reservation for sportsmen was 

“Sr.s«|». 

"niSSSiaW "A-scm.*!. 

1901 Mys 3. 411B . n 

Ar ^^i7t!Am 5 1954CaU71. 

Ar?. M-AIB 1954 Cal 248 

Reversed in AIR J? 9 !, S n gJ 7 ',p R \ 

Art 31—AIR 19o3 Madh B 25 / (FB) 

Stimk ssfcp-.. 

A Overruled in AIR 1959 S C 519. 

A o\eVu 2 led1nVmi9 S 04 S C 1043. 

ArV 32-AIR 1957 S C 790 

Overruled in A ^ R p 1992 q § C1621 

1959 S C 05 

A «K»387. 

Art —AIR 1954 Pat 262 

Reversed in . aiR a 1 S??| 5 ? s°C447 
a r t 1Q1 Proviso—AIR lyo4 b u 

A Overrnled7n AIR 1904 S C 1043. 

Art 132 (1)—AIR 19o8 AD £ h ‘ Rr l 04 ?oE 
Overruled in AIR 1904 Andh-Pra 185. 
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Subjectwise List of Cases Overruled and Reversed 


Constitution of India (conti.) 

Art. 133-AIR 1952 All 942 (FB) 

Overruled in AIR 1981 S C 1795. 

Art. 133-AIR 1950 All 038 
Overruled in AIR 1957 S C 540. 

Art. 133 (1)—AIR 1959 All 10 
Overruled In AIR 1963 S C 1322. 

Art. 133 (11—See Appeal No. 211 of 1949, D/- 1-1. 
1958 (Andh-Pra) 

Reversed in AIR 1901 S C 1795. 


Art. 133 (l)-AIR 1958 Andh Pra 042 
Overruled in AIR 1984 Andh Pra 185. 

Art. 133 (1)—AIR 1959 Andh Pra 20 
Overruled in AIR 1901 S C 1795. 

Art. 133 (l)-AIR 1902 Andh Pra 340 
Overruled In AIR 1903 S C 1279. 

Arts. 133, 135-AIR 1954 Cal 289 
Overruled in AIR 1957 S C 540. 

Art. 133 (l)-AIR 1954 Cal 018. 

Overruled in AIR 1901 S C 1795. 

Art. 133 (1) (a)— (1955) 59 Cal W N 681. 

Overruled in AIR 1900 Cal 205 (FB). 

Art. 133-AIR 1951 Mad 1051 
Overruled in AIR 1957 S C 540. 

Art. 133-AIR 1952 Mad 771 (FB) 

Overruled in AIR 1901 S C 1795. 

Art. 133 (l)-AIR 1953 Mad 878 
Overruled In AIR 1957 S C 540. 

Art. 133-AIR 1959 Mvs 112 
Overruled in AIR 1901 S C 1793. 

Art. 133 (l)-AIR 1953 Nag 249 
Overruled in AIR 1901 S C 1795. 

Art. 133(1)—AIR 1951 Pat 620. 

Overruled In AIR 1957 Pat 102 (FB). 

Art. 133(1) (a)-AIR 1950 Punf 228 
Overruled in AIR 1957 S C 540. 

Art. 134 (1) (c)—AIR I960 All 458 
Overruled in AIR 1961 All 030 (FB). 

Art. 134 (1) (c)-AIR 1902 Cal 113 
Reversed in AIR 1963 S C 310. 

Art. 134-AIR 1951 Mad 1051 
, Overruled in AIR 1957 S C 540. 

Art. 135-AIR 1950 All 321 
Overruled in AIR 1957 S C 540. 

Art. 135-AIR 1951 Mad 1051 
Overruled in AIR 1957 S C 540. 

Art. 135-AIR 1953 Mad 878 
t Overruled iu AIR 1957 S C 540. 

Art. 136-AIR 1954 SC 513 
Overruled in AIR 1965 S C 069. 

Art. 130-AIR 1959 S C 93 
Overruled in AIR 1905 S C 009, 

lofii 3 / 0 * m Cri Miso Case No - 180 of 1960 > D/.28.7. 

1»DU (All) 

Reversed In AIR 1902 S C 1500. 

Art. 101-1950 Andh VV R 082 

® fl versed In AIR 1900 Audh-Pra 259 (SB). 

Art. 102-AIR 1902 Ker 72 (FB) 

Reversed in AIR 1904 S C 207. 

Art, 105-AIR 1954 TcavCo 331 

a V v , e « fl u KlL n AIR 1902 Kec " (fb). 

Art. 100-1901 Raj L W 182 

a " e ^i ed ia AIR 1908 S C 1332. 

Art. 173 (b)-AIR 1964 Pat 2 

Reversed in AIR 1905 S C 2S2. 

Art. 194-AIR 1952 Madh B 31 

a ? v ^ uled in AIR 1959 S C 395. 

Art. 225—AIR 1951 Punj 74 

a ? e So r J ed in AIR 1954 s c 207. 

Art. 226—AIR 1956 Ajmer 63 

aAIR 1901 S C 1743. 

Arts. 226 and 29 (2J-AIR 1953 All 90 

. r v *" ,ded in AIB 1986 All 477 (FBI 
Art. 226 (1)—AIR 1953 All 477 (FB) ’ 

a ? V o£ alcd ln AIR 190 I S C 532. 

Art. 228—AIR 1953 All 623 

Overruled In AIR 1966 All 477 (FB) 


Constitution of Tndi* (conti.) 

Art. 220-AIR 1954 All 232 
Overruled in ATR 1965 S C 1707. 

Art. 220-AIR 1954 All 428 
Overruled in ATR 1906 All 57 (FB). 

Art. 220-AIR 1950 All 40 
Held impliedlv overruled by AIR 1902 S C 1110 
in AIR 1905 Punf 5^7. 

Art..220—AIR 1950 All 503 
Overruled in AIR 1900 All 477 (FB). 

Art. 220-AIR 1957 All 359 
Overruled in AIR 1904 All 7 'FB\ 

Arts. 220 and 31L-ILR (1959) 1 All 220 
Overruled in AIR 1901 All 450 (FB). 

Art. 220—1900 All L J 540 
Overruled in AIR I960 All 57 (FB). 

Art. 220-1963 AH L T 752 
Overruled in AIR 1964 All 148. 

Art. 220-AIR 1964 All 203 
Reversed in AIR 1960 All 109. 

Art. 220-1905 All L J 211 
Overruled in AIR I960 All 57 (FB). 

Arts. 220 and 227—(1958) 1 Andh W R 203 
Impliedlv overruled in AIR 1959 Andh-Pra 129. 

Art. 226—(1900) 40 ITR 200 (Andb-Pra) 

Overruled in AIR 1900 S C 81 

Art. 220-AIR 1901 Andh-Pra 344 
Overruled in AIR 1904 Andh Pra 36 (FB). 

Art. 220-AIR 1902 Assam 40 
Reversed in 1902 Supp 3 S C R 508. 

Art. 220—AIR 1903 Assam 46 
Reversed in AIR 1905 S C 1190. 

Art. 220-AIR 1950 Bhopal 18 
Reversed in AIR 1981 S C 182. 

Art. 220-AIR 1959 Cal 533 
Reversed in AIR 1932 Cal 480. 

Art. 220-AIR 1960 Cal 1 (SB) 

Bevened in AIR 1903 S C 1124. 

Art. 220-AIR 1961 Cal 267 
Reversed in AIR 1962 S C 1044. 

Art. 226-AIR 1981 Cal 299 
Overruled in AIR 1965 Cal 160. 

Art. 220-AIR 1964 Cal 399 
Overruled in AIR 190fl:S C 81. 

Art. 220 -(1904) 2 Lab L J 172 (Cal) 

Reversed in AIR I960 Cal 31. 

Art. 226—ILR (1901) Ker 291 
Held overruled by AIR 1903 S C 874 in AIR 
1903 Ker 324. 

Art. 220-0902) 2 Ker L R 210 
Held overruled by AIR 1903 S C 874 in AIR 
1903 Ker 324. 

Art. 220-AIR 1950 M B 40 
The case was overruled in A I R 1950 M B 60 
which itself was overruled In AIR 1951 M P 121. 

Arts. 226 and 32-AIR 1950 M B 00 (FB) 

Overruled in AIR 1951 M B 121 (FB). 

Art. 220-(1958) 1958 M P L ] (Notes) 115 
Reversed in I960 M P L J (Notes) 195. 

Art. 226-AIR 1959 Madh-Pra 339 (FB; 

Reversed in AIR 1985 S C 1222. 

Art. 220 -AIR 1953 Mad 90 
Overruled ia AIR 1957 Mad 17. 

Art. 220-AIR 1957 Mad 33 
Reversed in AIR 1900 S C 1254. 

Art. 220-AIR 1900 Mad 425 
Reversed in AIR 1905 S C 111. 

Art. 220-AIR 1900 Vlad 288 
Reversed in AIR 1900 Mad 425. 

Art. 228- W. P. No. 41 of 1958, D/. 20-3-1959 

(Mys). 

Reversed in AIR 1963 S C 375. 

Art. 220-AIR 1952 Nag 4 
Overruled in AIR 1953 Nag 89 (FB). 

Art. 220—(1952) 3 S T C 448 (Nag) 

Reversed In AIR 1954 S C 403. 
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Subjectwise List of Cases Overruled and Reversed 


Constitution of India (contd.) 

Art. 220-AIR 1953 Nag 80 
Overruled in AIR 1954 Nag 151 (FB). 

Art. 220-AIR 1953 Nag 251 
Overruled in AIR 1954 Nag 151 (FB). 

Arts. 220, 227, 329-AIR 1954 Nag 166 (FB) 
Reversed in AIR 1955 SC 233. 

Art. 220—ILR (1951) Cut 398 
Reversed in AIR 1952 SC 12. 

Art. 220—AIR 1950 Orissa 80 
Reversed in AIR 1904 SC 085. 

Arts. 220 and 227—(1959) ILR (1959) Cut 425 
Reversed in AIR 1963 SC 404. 

Art. 226-AIR 1951 Pat 434 
Reversed in AIR 1955 SC 282. 

Arts. 226, 329 (b)-AlR 1953 Pat 47 
Held overruled by AIR 1952 SC 04 in AIR 1953 
Pat 293. 

Art. 226-AIR 1953 Pat 87 
Reversed in AIR 1955 SC 001. 


Art. 220-(1954) ILR 33 Pat 942 
Reversed in AIR 1959 SC 951. 

Art. 220—(1958) 9 STC 639 (Pat) 
Reversed in AIR 1901 SC 1015. 

Arts. 220, 227-AIR 1951 Pun| 74 
Reversed in AIR 1954 SC 207. 

Art. 220-AIR 1950 Punj 235 
Reversed in AIR 1900 Punj 82. 

Art. 220-AIR 1959 Punj 510 
Reversed in AIR 1900 SC 006. 

Art. 220—(1960) 62 Pun L R 679 
Overruled in AIR 1901 Punj 429 (FB). 


Art. 226—(1903) 66 Pun L R 185 
Reversed in AIR 1904 Punj 337 (FB). 

Art. 226-AIR 1954 T C 55 
Overruled in AIR 1954 T C 469 (FB). 

Art. 220—AIR 1954 Trav-Co 331 
Overruled in AIR 1902 Ker 90 iFB). 

Art. 227-AIR 1957 All 495 
Overruled in AIR 1902 All 315 (FB). 

Ait. 227-AIR 1951 Punj 49 
Overruled in AIR 1950 SC 00. 

Art. 227-AIR 1900 Punj 432 
Overruled in AIR 1903 Punj 150. 

Art. 228-AIR 1957 All 495 
Overruled in AIR 1902 All 315 (FB). 

Art. 239-AIR 1954 Kutch 42 
Reversed in AIR 1957 SC 517. 

Art. 239-AIR 1950 Punj 97 
Reversed on facts in AIR 1959 SC 05. 

Art. 245—AIR 1950 Assam 48 
Overruled in AIR 1957 SC 377. 

Art. 245-AIR 1957 Bom 252=59 Bom L R 010 
Overruled in AIR 1959 SC 459. 

Art. 245-AIR 1957 Ker 140 
Overruled in AIR 1958 SC 500, 

Art. 245-AIR 1963 Mad 110 
Overruled in AIR 1904 SC 922. 

Art. 245-AIR 1954 Pat 202 
Reversed in AIR 1959 SC 1073. 

Art. 245 (l)-AIR 1951 Raj 94 (2) 

Reversed in AIR 1954 SC 158. 

Ait. 240 (3)—AIR 1955 Bom 439. 

Overruled in AIR 1958 Bom 08 (FB). 

Art. 240-AIR 1962 Guj 88 (FB) 

Reversed in AIR 1903 SC 703. 

Art. 240—AIR 1957 Ker 140 
Overruled in AIR 1958 SC 560. 

Art. 240-AIR 1903 Mad 110 
Overruled in AIR 1964 SC 922. 

Art. 251-AIR 1902 Orissa 24 
Reversed in AIR 1904 SC 1284. 

Art. 254-AIR 1901 All 320 
Overruled in AIR 1962 All 299. 

Art. 205-AIR 1959 Andh Pra 352 
Reversed in AIR 1905 SC 1773. 


Constitution of Tndia (contd.) 

Art. 205-AIR 1957 Punj 45 
Overruled in AIR 1962 Punj 287 (FB), 

Art. 260-AIR 1957 Punj 45. 

Overruled in AIR 1962 Punj 267 (FB). 

Ait. 276 (2)-1959 Nag L J (N C) 1 
(This case was Overruled in AIR 1963 Bom 225 
which itself is now Reversed in AIR 1960 SC 249). 
Art. 277-AIR 1957 Ker 140 
Overruled in AIR 1958 SC 500. 

Art. 277-AIR 1962 Ker 72 (FB) 

Reversed in AIR 1904 SC 207. 

Art. 278-AIR 1953 Raj 145 (FB). 

Reversed in AIR 1901 SC 083. 

Art. 280 (1) (a), Expl. and (2), Seh. 7, List II, 
Entry 54-AIR 1953 SC 252 
Overruled in AIR 1955 SC 001. 

Art. 280 (1) (a)—AIR 1958 SC 408 
(This case was held in AIR 1961 Mys 3, to have 
been Overruled in AIR 1959 SC 048) 

Art. 286-AIR 1959 Andh Pra 30 
Overruled in (1960) 2 Andh W R 244 (FB). 

Art. 280 (1) (a)—AIR 1962 Andh Pra 75 
Reversed in AIR 1900 SC 503. 

Art. 280 (2)—AIR 1950 Assam 177 
Reversed in AIR 1962 SC 107. 

Art. 280 (1) (a)—(1980) ILR (1900) Ker 1395 
Reversed in AIR 1904 SC 509. 

Art. 280 (1) (a)—ILR (1901) 2 Ker 116. 

Reversed in AIR 1965 SC 101. 

Art. 280—(1900) 11 STC 242 (Pat). 

Reversed in AIR 1904 SC 584. 

Art. 280 (1) (b)-AIR 1904 Raj 5 
Reversed in AIR I960 SC 142. 

Art. 295 (1) (b)-AIR 1960 Madh Pra 330 
Reversed in AIR 1981 SC 1903. 


Art. 295-AIR 1953 Rij 145 (FB) 

Reversed in AIR 1901 SC 083. 

Art. 299-AIR 1902 Madh Pra 102 (FB) 

Reversed in AIR 1907 SC 203. 

Art. 300-AIR 1955 Cal 282 
Reveised in AIR 1960 SC 1355. 

Art. 301—AIR 1955 Assam 249 (SB) 

Reversed in AIR 1 901 SC 232. 

Art. 301-AIR 1950 Bom 1 
Reversed in AIR 1957 SC 699. 

Art. 309-AIR 1958 Raj 250 
Overruled in AIR 1904 SC 6C0. 

Art. 310-AIR 1983 Assam 94 
Reversed in AIR 1904 SC 800, 

Art. 310 -AIR 1958 Raj 250 
Overruled in AIR 1964 SC 000. 

Art. 311 (2)—(I960) ILR (1900) 12 Assam 441 
Reversed in AIR: 1904 SC 000. 

Art. 311 (2)—AIR 1902 Assam 88. 

Reversed in AIR 1903 SC 1012. 

Art. 311—AIR 1903 Assam 94 
Reversed in AIR 1904 SC 000. 

A C^»si 3 lso. 

A Heldo7e A rJuled e by C Am 09 19e2 SC 1704 In AIR 
I960 SC 1197. 

Art. 311-AIR 1901 Cal 020 
Overruled in AIR I960 SC 951. 

Art. 311 (2)—AIR 1957 Madh Bha 15 
Reversed in AIR 1901 SC 1017. 

Art 311 ( 2 )—(1958) 1958 MPLJ (Notes) 08 
Reversed in 1980 MPLJ (Notes) 180. 

Art. 311-AIR 1954 Mad llo5 
Reversed in AIR 1955 SC 817. 

Art. 311 (2)—AIR 1902 Mad 379 
Overruled in AIR 1964 SC 600. 

Art 311 (2)—AIR 19o4 Nag 229 
Overruled in AIR 1982 SC 794. 
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Subjectwise List of Cases Overruled and Reversed 


Constitution of Todia (contd.) 

Art. 311—AIR 1956 Nag 113 
Overruled in AIR 1958 SC 30. 

Art. 311 (21-AIR 1957 Orissa 184 
Overruled in AIR 1903 SC 1012. 
Art. 311 (2)-(1958) TLR (1958) Cut 
Reversed in AIR 1961 SC 177. 

Art. 311 (2)—AIR I960 Orissa 37 
Overruled in AIR 1903 SC 1012. 
Ait. 311—AIR 1956 Pat 221 
Overruled in AIR 1964 SC 600. 



Art. 311-AIR 1957 Puni 42 
Overruled in AIR 1958 SC 30. 

Art. 311-AIR 1957 Punf 191 
Reversed in AIR 1902 SC 1711. 

Art. 311-AIR 1957 Punj 191 
Overruled in AIR 1958 SC 30. 

Art. 3U-(1958) 00 Pun L R 277 
Overruled in AIR 1959 PudJ 503. 

Art. 311-AIR 1962 Puni 510 
Reversed in AIR 1904 SC 423. 

Art. 311 (2)—AIR 1903 Puni 87 
Reversed in AIR 1904 SC 787. 

Art. 311-AIR 1957 Ra{*8l 
Overruled in AIR 1958 SC 30. 

Art. 311-AIR 1958 Raj 250 
Overruled in AIR 1904 SC 600. 

Art. 311—ILR (1981) 11 Raj 200 
Reversed in AIR 1904 SC 1301. 

Art. 311-AIR 1954 Sau 146 
Reversed in AIR 1957 SC 892. 

Art. 311 (2)—AIR 1900 Tripura 31 
Reversed in AIR 1963 SC 001. 

Art. 314-AIR 1903 Puni 87 
Reversed in AIR 1964 SC 787. 

Art. 320-AIR 1957 Puni 191 
Reversed in AIR 1952 SC 1711. 

Art. 348 (3)—(1981) 1901 All L I 509 
Overruled in AIR 1902 All 240. 

Art. 359 (l)—(1903) 1903 All VV R (HC) 559 
Overruled in AIR 1904 SC 381. 

Art. 302-AIR 1959 Punj 440 
Reversed in AIR 1983 SC 222. 

Art. 303-AIR 1954 SC 447 
Overruled in AIR 1904 SC 1043. 

Art. 363-AIR 1952 Sau 49 (FB) 

Reversed in AIR 1954 SC 080. 

Art. 307-AIR 1901 Cal 258 
Impliedly overruled in AIR 1963 SC 1811. 

Art. 372—AIR 1957 Ker 140 
Overruled in AIR 1958 SC 500. 

Art. 372-AIR 1902 Ker 72 (FB) 

Reversed in AIR 1964 S C 207. 

Art. 372-AIR 1951 Mad 1051 

„ Overruled in AIR 1957 S C 540. 

Sch. 7, List I, Entry 94, List III, Entry 45, Art, 245 
—(1957) 59 Bom L R 769 
Reversed in AIR 1958 S C 538. 

Sch. 7, List 1, Entry 48-AIR 1959 Cal 89 
Reversed iu AIR 1963 S C 90. 

Sch. 7, List 1, Item 97-AIR 1902 Ker 72 (FB) 
Reversed in AIR 1964 S C 207. 

Sch. 7, List I, Entry 54-AIR 1963 Orissa 24 

„ Reversed in AIR 1964 S C 1204. 

Sch. 7, List II, Entry 3-AIR 1950 All 258 

n Overruled in AIR 1902 All 315 (FB). 

Sch. 7 List II Entry 23-AIR 1962 Orissa 24 
Reversed in AIR 1904 S C 1284. 

Sch. 7, List II, Item 20-AIR 1900 Andh Pra 395 
Overruled in AIR 1904 S C 922. 

Sch. 7, List II, Entry 54-AIR 1900 Andh Pra 395 
Reversed in AIR 1904 S C 922. 

Sch. 7, List 2, Entry 54-AIR 1958 Mad 501 
Reverted in AIR 1905 S C 1082. 

5oh. 7, List 2, Entry 54-AIR 1903 Mad 110 
Overruled in AIR 1904 S C 922. 


Constitution of India (contd.) 

Sch. 7, List 2, Entry 54—AIR 1957 Raj 104 
Overruled in AIR 1958 S C 500 
Sch. 7, List 3, Entry 13-AIR 1901 All 320 
Overruled in AIR 1902 All 299. 

Contempt of Courts Act (1920) 

S. 1-AIR 1952 Orissa 215 
Reversed in AIR I960 S C 190. 

S. 2-AIR 1950 All 550 (FB) 

Reversed in AIR 1954 S C 10 
S. 2 (3)-AIR 1955 N U C (Madh B) 3775 = Madh 
B L J 1955 H C R 669 
Reversed in AIR 1959 S C 102. 

S. 2—AIR 1951 Punj 49 
Overruled in AIR 1950 S C 00. 

S. 3 -AIR 1950 All 258 
Overruled iu AIR 1902 All 315 (FB). 

S. 3-1902 (2) CriLJ 118 (All) 

Reversed in AIR 1903 S C 092. 

S. 3-AIR 1954 Nag 71 
Impliedly overruled in AIR 1959 S C 00. 

S. 3-AIR 1954 Pat 2«9 
Reversed in AIR 1950 S C 83. 

Contract Act (1872) 

S. 2 (b) and (e)—(1955) 1955 Lab App Cas 140 (All) 
Reversed in AIR 1957 S C 95, 

S. 2—(1301) 65 Cal W N 441 
Reversed in AIR 1904 S C 152. 

S. 11—AIR 1958 Pat 177 
Overruled in AIR 1901 S C 080. 

S. 18-AIR 1958 PudJ 190 
Reversed in AIR 1903 S C 1279. 

S. 16-AIR 1958 Punj 190 
Reversed in AIR 1983 S C 1279. 

S. 20 - AIR 1952 Pat 393 
Reversed in AIR 1954 S C 165. 

S. 20—AIR 1981 Raj 193 
Reversed in AIR 1984 Raj 140. 

S. 23-AIR 1901 All 347 
Overruled in AIR 1904 All 1 (FB). 

S. 23—(1900) 1960 N L J 335 
Overruled in (1961) Nag L J (Notes) 27. 

S. 23-AIR 1982 Cal 544 
Reversed in AIR 1905 Cal 252. 

S. 23-AIR 1952 Rej 81 
Reversed in AIR 1954 S C 500. 

S. 30-AIR 1952 Raf 81 
Reversed in AIR 1954 S C 500. 

S. 32-AIR 1901 Punj 143. 

Overruled in AIR 1903 Punj 49. 

S. 49-AIR 1952 Raj 81 
Reversed in AIR 1954 S C 500. 

S. 55-AIR 1950 Nag 78 
Overruled in AIR 1954 Nag 334, 

S. 56-AIR 1951 Cal 332 
Reversed in AIR 1954 S C 44. 

S. 56-AIR 1958 Pat 589 
Overruled iu AIR 1983 S C 454. 

S. 59-AIR 1901 Punj 143 
Overruled iu AIR 1903 Punj 49. 

S. 63-AIR 1957 Assam 133 
Reversed in AIR 1905 S C 1079. 

S. 64-AIR 1957 Madh B 53 
Reversed on another point In AIR 1902 S C 300 
S. 05-AIR 1901 All 347 * 

Overruled in AIR 1904 All 1 (FB). 

S. 05-(1957) 2 Andh W R 220 
Overruled iu (1959) 2 Andh W R 241 
S. 69-AIR 1959 Andh Pra 352 
Reversed in AIR 1905 S C 1773, 

S. 70-AIR 1959 Andh Pra 352 
Reversed in AIR 1905 S C 1773. 

S. 70—(1901) 05 Cal W N 441 
Reversed in AIR 1904 S C 152. 
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Subjectwise List of Cases Overruled and Reversed 


Contract Act (contd.) 

S. 73-AIR 1957 Madh B 53 
Reversed in AIR 1962 S C 368. 

S. 74-AIR 1952 Bom 310 
Overruled in AIR 1963 S C 1405. 

S. 161-AIR 1954 All 747 
Overruled in AIR 1958 All 338 (FB). 

S. 182-AIR 1952 Bom 306 
Reversed in AIR 1954 S C 504. 

Ss. 201, 204, 69-AIR 1962 Him Pra 43 
Reversed in AIR 1964 S C 1658. 

S. 213—(1957) 2 Andh W R 226 
Overruled in AIR 1960 Andh Pra 188. 

CO OPERATIVE SOCITIES 

—Co-operative Societies Act (1912) 

S. 43—AIR 1958 Ajmer 83 
Reversed in AIR 1961 S C 1743. 

S. 43 (21-AIR 1960 All 294 
Overruled in AIR 1960 All 12 (FB). 

—Madras Co operative Societies Act (6 ol 1932) 

Ss. 49 and 51—(1957) 2 Andh W R 226 
Overruled in AIR I960 Andh Pra 186, 

S. 51-AIR 1951 Mad 352 
Overruled in AIR 1954 Mad 103 (FB). 

S. 51-AIR 1961 Mad 217 
Reversed in AIR 1964 Mad r03. 

Cotton Textile (Control of Movement) Order (1948) 

S. 3-AIR 1958 Pat 247 
Reversed in AIR 1960 S C 47. 

Court-fees Act (1870) 

S. 4-AIR 1954 AH 812 


AIR 


Overruled in AIR 1955 All 510 (FB). 

S. 7 (iv) (b) and (c) and Scb. II, Art. 17 (vi) - 

1951 Cal 410 
Overruled in AIR 1963 Cal 48 (SB). 

S. 7 (iv) (c)-AIR 1951 Cal 410 
Overruled in AIR 1983 Cal 48 (SB). 

S 7 (iv) (c) - 1958 Cal L J 282 
Overruled in AIR 1963 Cal 48 (SB). 

S 7 (iv) (c) — AIR 1959 Cal 537 
Overruled in AIR 1981 Cal 229 (SB). 

S 7 (iv) (c) — AIR 1957 Ra| 277 
Overruled in AIR 1960 Raj 171. 

S 7 (iv) (e) — AIR 1952 Mys 80 
Overruled in AIR 1955 Mys 85 (FB). 

S. 7 (iv) (1)-AIR 1949 Nag 4 
Overruled in AIR 1956 Nag 195. 

S. 7 (iv-A) (U. P.) - AIR 1953 All 550 
Overruled in AIR 1956 All 492. 
s 7 ( V ) - AIR 1957 All 337 • 

Overruled in AIR 1957 All 402 (FB). 
c 7 ( v ) — AIR 1955 Cal 144 
Overruled in AIR 1981 Cal 229 (SB), 
c 7 ( v \_aIR 1959 Cal 537 
Overruled in AIR 1961 Cal 229 (SB). 

S 8B (3) (Ben)—AIR 1953 Cal 42 
Overruled in AIR 196l Cal 491 (FB). 

S. 12-AIR 1961 Ker 148 
Held impliedly overruled by AIR 1981 S C 12J9 

in AIR 1982 Ker 84. 
c 13—AIR 1934 Cal 815 „ . 

Overruled in AIR I960 Cal 207 (FB). 

S 28 - (1897) ILR 20 Mad 319 

Held overruled by (1909) ILR 32 Mad 305 in 

Sch SH.E 1951 Cal 410 
Overruled in AIR 1963 Cal 40 (SB). 

Criminal Law Amendment Act (46 of 1952) 

S 0—ILR (1958) Andh Pra 791=1958 An L T 701 
Reversed in AIR 1901 S C 1241. 


Criminal Law Amendment Act (contd.) 

S. 7 - AIR 1956 Cal 385 
Reversed in AIR 1959 S C 8. 

S. 8 (1) and (3)—AIR 1954 Mad 350 
Overruled in AIR 1958 Mad 571. 

Criminal Procedure Code (5 of 1898) 

S. 4 (1) (k)-AIR I960 Andh Pra 391 
Overruled in AIR 1962 Andh Pra 230 

S. 4(1) (m)-AIR 1954 Pat 289 
Reversed in AIR 1959 S C 60. 

S. 10 (2)—AIR 1953 All 02 
Overruled in AIR 1901 S C 600. 

S. 14 (9)-AIR 1959 All 703 
Overruled in AIR 1905 All 294. 

S. 94-AIR 1951 Cal 101 
Overruled in AIR 1965 S C 1251. 

S. 94-AIR 1954 Cal 216 
Held impliedly overruled by AIR 1981 
in AIR 1903 Orissa 111. 

S. 90-AIR 1951 Cal 101 (FB) 

Overruled in AIR 1965 S C 1251. 

S. 99A - AIR 1957 All 538 (SB) 

Reversed in AIR 1901 S C 1002. 

S. 99A—AIR 1959 Andh Pra 572 (SB) 
Overruled in AIR 1901 S C 1002. 

S. 99A-AIR 1951 Raj 113 (SB) 

Overruled in AIR 1901 S C 1002. 

S. 99B-AIR 1959 Andh Pra 572 (SB) 
Overruled in AIR 1901 S C 1602. 

S. 99D—AIR 1957 All 538 
Reversed in AIR 1901 S C 1602. 

S. 99D — AIR 1959 Andh Pra 572 (SB) 
Overruled in AIR 1901 S C 1602. 

S. 99D-AIR 1951 Raj 113 (SB) 

Overruled in AIR 1901 S C 1002. 

S. 107—(1955) Raj L W 532 
Overruled in AIR 1958 Raj 180. 

S. 144-AIR 1952 Orissa 215 
Reversed in AIR 1960 S C 190. 

S. 145 (1)—AIR 1959 All 703 
Overruled in AIR 1905 All 294. 

S. 145 - 1951 Raj L W 55 
Overruled in AIR 1954 Raj 217. 

S. 145 (1) - AIR 1952 Raj 100 
Overruled in AIR 1954 Raj 217. 

S. 145 (1)—AIR 1954 Raj 51 
Overruled in AIR 1954 Raj 217. 

S. 145-AIR 1959 Raj 153 (1) 

Overruled in AIR 1981 Raj 210 (FB). 

c 140 (IB)—AIR 1958 Pat 85 

Overruled in AIR 1903 Pat 243 (FB). 

S 140 (l)-AIR 1959 Raj 153 (1) 
Overruled in AIR 1901 Raj 216 (FB). 

c 140 (11—AIR I960 Raj 279 
Overruled in AIR 1901 Raj 210 (FB). 

S. 154—ILR (1952) 2 Raj 93 
Overruled in AIR 1900 SC 119. 

^'overruRsd in AIR 19^3 Caf135 (FB)* 

S *CWemiled gmg AU »» ' 

S 'o™1id iQ Sm i960 A11192 (FB). 

s. 177-AIR 1959 Cal 500 (FB). 

'Overruled in AIR 1961 005 

q ion rn (c)—AIR 1^58 Madh Pra 2oo 

S 'Overruled in AIR IMSMadh Pra 337. 

S -Mi 9 ^R^«|pra3^ 

S> Slid’ rAcTei Altw R (HC) 232. 


S C 493 
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Subjectwise List of Cases Overruled and Reversed 


Crminal P. C. (conid.) 

S. 190A-ILR (1958) Andh Pra 791=1958 Andh 
L T 701 

Reversed in AIR 1901 SC 1241. 

S. 197—ILR (1954)4 Raj 404=1954 Raj L VV 729 
Overruled in AIR 1904 Raj 174. 

S. 197-ILR (1959) 9 Raj 38=1959 Raj L W 51 
Overruled in AIR 1964 Raj 174. 

S. 198-AIR 1958 Bom 190 
Overruled in AIR 1901 SC 387. 

S. 198B-AIR 1958 Bom 196 
Overruled in AIR 1901 SC 387. 

S. 198B (13)—AIR 1959 Ker 100 
Overruled in AIR 1961 SC 3S7. 

S. 198-B (3) (a)—AIR 1962 Orissa 197 
Reversed in AIR 1903 SC 1198. 

S. 198-B (1) & (13)—ILR (1900) 10 Raj 1378 
Overruled in AIR 1901 SC 387. 

S. 200-AIR 1958 Bom 335 
Reversed in AIR 1900 SC 1113. 

S. 203-AIR 1958 Bom 335 
Reversed in AIR 1980 SC 1113. 

S. 203-AIR 1901 Cal 401 (FB) 

Reversed in AIR 1962 SC 870. 

S. 204-AIR 198L Cal 401=1961 (2) Cri LJ 204(FB) 
Reversed in AIR 1902 SC 876. 

S. 205—AIR 1958 Cal 431 
Overruled in AIR 1902 Cal 203 (FB). 


Ss 200-220-60 Cal W N 82 
Overruled in AIR 1907 Cal 42. 

S. 207 (4)-AIR 1957 Trav-Co 29 
Overruled in AIR 1901 Ker 1 (FB). 

S. 207A—AIR 1961 All 012 
Held overruled by AIR 1903 All 101 (FB) in AIR 
1904 Orissa 37. 

S. 207-A (4)—AIR 1901 All 014 
Overruled in AIR 1903 All 101 (FB) 

S. 207A-AIR 1959 Andh Pra 651 
Overruled in (I960) 1 Andh W. R 305 
S. 207A (4) -ILR (1959) Ker 409=1959 Ker L J 
454 

Overruled in AIR 1961 Ker 1 (FB). 

S. 207A (4)—AIR 1957 Mys 01 
Overruled in AIR 1901 SC 674. 

S. 207-A (4)-AIR 1,58 Orissa 241 
Overruled in AIR 1901 SC 074. 

S. 207A l4)—AIR 1959 R.j 294 
Overruled in AIR 1901 SC 074. 

S. 209-AIR 1952 All 231 (FB) 

Overruled in AIR 1900 SC 911. 

S. 222 (2), Proviso-AIR 1960 Bom 205 
Reversed in AIR 1902 SC 1153. 

S r* S 3 £r ILR tl958) Andh Pra 791=1958 Andh 
L l 701 

Reversed in AIR 1961 SC 1241. 

S. 233—AIR 1960 Bom 205 
Reversed in AIR 1902 SC 1153. 

LT 3 701 ILR(1958) AndhPra 791=1958 Andh 

Reversed in AIR 1901 SC 1241. 

S. 234-AIR 1954 All 501 
Overruled in AIR 1903 SC 1850. 

S. 234-AIR 1900 Bom 205 

c in AIR 1962 SC 115 3* 

S. 235-AIR 1954 All 501 

c te rrU T i ed in AIR 1963 SC 1859 - 

S 701 5 " ILR 1958 * A ° dl1 Pra 791=1958 Andh L T 

* ,,n AIR 1961 sc 1241 - 
235 (l)-AIR 1959 Cal 500 (FB) 

o « AIR 1961 SC 1589.? 

S. 230-AIR 1954 All 501 

AIR 1963 SCT1850. 

S. 239-AIR 1954 All 501 (DB) 

c i“ AIR 1963 SC 1850. 

S * 239-^1956 Andh Pra 21 
Overruled in AIR 1963 SC 1850. 


Criminal P. C. (contd.) 

S. 239-1 LR (1958) Andh Pra 791=1958 Andb 
L T 701 

Reversed in AIR 1961 SC 1241. 


S. 239 (d)-ATR 1959 Cil 500 (FB) 

Overruled in AIR 1961 SC 1589. 

S. 247-AIR 1959 All 425 
Overruled in AIR 1901 All 352. 

S. 251-A—AIR I960 Andh Pra 39L 
Overruled in AIR 1902 Andh Pra 236. 

S. 251-A—AIR 1958 Madh Pra 285 
Overruled in AIR 1903 Madh Pra 337. 

S. 251A-AIR 1961 M P 13 
Overruled in AIR 1983 M P 337. 

S. 251A-AIR 1903 Madh Pra 337 
Overruled in AIR 1980 Madh Pra 1. 

S. 252-AIR 1961 M P 13 
Overruled in AIR 1903 M P 337. 

S. 253-AIR 1952 AH 231 (FB) 

Overruled in AIR 1900 S C 911. 

S. 257-AIR 1954 Cal 218 
Held impliedly overruled by A I R 1901 S C 493 
in AIR 1903 Orijsa 111. 

S. 285-AIR 1953 Raj 105 
Reversed in AIR 1953 S C 174. 

S. 342-AIR 1958 Cal 431 
Overruled in AIR 1902 Cal 203 (FB) 

S. 342-AIR 1900 Cal 32 
Reversed in AIR 1901 S C 1808. 

S. 342-AIR 1945 Nag 1 
Overruled in AIR 1956 S C 238. 

S. 347 (1)—1950 All W R iSup) 5=00 Cal W N 82 
Overruled in AIR 1967 Cal 42. 

S. 350-AIR 1954 Mad 350 
Overruled in AIR 1958 Mad 571, 

S. 380—ILR (1958) Ker 291=1957 Ker L J 1136 
Reversed in AIR 1901 S C 017. 

S. 401-1956 Andh W R 082 
Reversed in AIR 1900 Andh Pra 259. 


S. 403-AIR 1955 Cal 540 
Reversed in AIR I960 S C 239. 

S. 403-AIR 1901 Cal 401 (FB) 

Reversed in AIR 1 02 S C 876. 

S. 417 (3) and (4)-AIR 1958 All 091 
Overruled by AIR 1981 All 139 (FB) which itself 
is overruled in AIR 1934 S C 200. 

S. 417 (S)-AIR 1901 All 139 (FB) 

Overruling AIR 1958 AH 691; 

Overruled in AIR 1904 S C 280. 

S. 417 (3) & (4)—AIR 1957 Andh Pra 400 
Overruled in AIR 1904 S C 260. 


S. 417 (4)—AIR 1958 Andh Pra 230 
Overruled in AIR 1984 S C 260, 

S. 431-AIR 1957 Cal 24 
Reversed in AIR 1959 S C 144. 

S. 435—(1958) 1 Andh W R 203 
Impliedly overruled in AIR 1959 Andh Pra 12& 
S. 435A-AIR I960 Andh Pra 391 
Overruled in AIR 1902 Andh Pra 230. 

S. 430-AIR 1960 Andh Pra 391 
Overruled in (1902) 1 Andh W R 09=A I R 1902 
Andh Pra 230. 

S. 437-AIR 1952 All 231 
Overruled in AIR 1960 S C 911, 

• S. 437-AIR 1954 All 103 

Overruled in AIR 1960 S C 911. 


S. 437-00 Cal W N 808=ILR (1957) S Cal 297 
Overruled in AIR 1900 S C 911, 

S. 439-AIR 1954 All 163 
Overruled in AIR 1968 S C911, 

S. 439—(1958) 1 Andh W R 263 
Impliedly overruled in AIR 1959 Andh Pra 129 
S. 439-AIR I960 Andh Pra 391 
Overruled in (1902) 1 Andh VV R 69 = AIR 1902 
Andh Pra 238. 
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Criminal P. C. (contd.) 

S 439-AIR 1957 Cal 24 
'Reversed in AIR 1959 S C 144. 

S. 439—AIR 1958 Pat 85 
Overruled in AIR 1903 Pat 243 (FB). 

S. 439-AIR 1902 Pat 408 
Overruled in AIR 1903 Pat 243(FB). 

S. 439 (0)—AIR 1953 Rai 17 
Overruled in AIR 1955 S C 033. 

S. 470—AIR 1900 Bom 483 
Overruled in AIR 1903 S C 810. 

S. 470-AIR 1959 All 744 
Overruled in AIR 1963 S C 810. 

S.476B- AIR 1959 All 529 
Overruled in AIR 1963 All 352. 

S 479-A—AIR 1959 All 744 
Overruled in AIR 1903 S C 816. 

S. 479-A-AIR 1902 All 251 
Overruled in AIR 1963 SC 810, 

S. 479A (5)—AIR 1959 Assam 197 
Reversed in AIR I960 S C 133. 

S. 479-A-AIR I960 Eom 483. 

Overruled in AIR 1963 S C 810. 

S. 479-A—AIR 1901 Raj 220 
Overruled in AIR 1900 SC 1803. 

S. 488-AIR 1955 Pun| 141 
Overruled in AIR I960 S C 89. 

S. 488-1902 (2) Cri L J 581 (Punj) 

Impliedly overruled bv AIR 1901 S C 1^00. 

S 491—AIR 1950 M B 00 (FB) 

Overruled in AIR 1951 M B 121 (FB). 

S 490—AIR 1952 Madh B 161 
Overruled in AIR 1954 Madh B 113 (FB). 
c 497 —AIR I960 M P -54 
Overruled in AIR 1904 M P 270. 
c 497 (1)—AIR 1952 Madh B:161 
Overruled in AIR 1954 Madh B 113(FB). 

S 497 — AIR 1952 Raj 150 
Overruled in AIR 1954 Raj 2/9.. 
c 498 — AIR I960 Madh Pra 54 
S Overruled in AIR 1963 Madh Pra 276. 
c 517 — AIR 1959 All 90 
Overruled in AIR 1901 All 544. 
c 590 — AIR 1959 All 90 
'Overruled in A * R 

S 520 (l) (d)—AIR 19o3 All 098 

Overruled in All 28 iqt;fl’r r i L I 991 

S. 529 (e)—AIR 1956I Cal 380=1950 Cri L J 991 

Reversed in AIR 19 o9 S C 8 . 

c 5 an—AIR I960 Bom 205 

S * Reversed in AIR 1962 SC H53. 

S 530 —AIR 1950 Cal 385 

‘Reversed In AIR 1959 S C 8 . 

S 531-AIR 1952 Trav-Co 50 

Overruled in AIR 1950 Trav-Co 29. 

c 537—(1950) 60 Cal W N 82 

Overruled in AIR 1907 Cal 4-. 

c 537 —aIR 1951 Raj 16 

Overruled in AIR 1952 Raj 160. 
c 540-A—AIR 1958 Cal 431 
Overruled in AiR 1962 Cal 203 (FB). 
c 501 a—AIR 1954 Bom 85 (FB). 

S Overruled in AIR 1964 SC 703. 

S. 561A-1983 U) CriL J 507 
Overruled in AIR 196o All -63. 

Custom (Punjab) 

^Overruled* tn AIR 1959 Pnnj 339 (FB). 
"S Wr 8 1961 s C 1374. 

DEBT LAWS 

-Bengal Money Lenders Act (10 of 1940) 

c 35 _AIR 1955 N U C (Cal) 4 l.79 

Overruled in AIR I960 Cal 138. 


DEBT LAWS (contd ) 

—C. P. and Berar Belief of Indebtedness Act (14 of 
1939) 

S. 15 (2)-AIR 1952 Nag 175 
Overruled in AIR 1955 Nag 245. 

—Displaced Persons (Debts Adjustment) Act (70 of 
1951) 

S. 2 (6) (c)—AIR 1958 Punj 420 
Overruled iD AIR 1958 PudJ 456 (FB). 

S. 2 (10)—(1955) 57 Pun L R 240 
Overruled in AIR 1958 Punj 57 (DB). 

S. 4-AIR 1962 All 378 
Overruled in AIR 1904 All 504 (FB). 

S. 13-AIR 1958 Punj 420 
Overruled in AIR 1958 Punj 456 (FB). 

S. 17-AIR 1952 Punj 400=ILR (1953) Punj 182 
Overruled in AIR 1954 PudJ 00 (DB). 

S. 25-AIR 1957 All 352 
Overruled in AIR 1904 All 504 (FB). 

—Hyderabad Money-lenders Act (5 of 1349F) 

Preamble — AIR 1952 Hyd 58 
Overruled in AIR 1955 Hyd 113 (FB). 

S. 3 (5) (a), (b)—AIR 1952 Hyd 58 (Pts D, E) 
Overruled in AIR 1955 Hyd 113 (FB). 

S. 9-AIR 1952 Hyd 98 
Overruled in (1962) 2 Andh W R 137. 

—Kerala Agriculturists Debt Relief Act (31 of 
1958) 

S. 2 (c)—1901 Ker L T 377 
Overruled in AIR 1900 Ker 42 (FB). 

S. 9 (3)-1903 Ker LJ 260 
Overruled in AIR 1904 Ker 198 (FB). 

S. 11-1960 Ker LT 1207 
Overruled in AIR 1905 Ker 128 (FB). 

S. 11-1903 Ker LT 100 , no/t7DX 
Overruled in AIR 1905 Ker 128 (FB)* 

S. 11-1903 Ker L J 260 
Overruled in 1903 Ker L J 403. 

S. 15-1964 Ker L T 12 
Orerruled in AIR 1906 Ker 42 (FB). 

S. 15(1)-1901 Ker LT 377 
Overruled in AIR I960 Ker 42 (FB). 

—Madras Agriculturists’ Belief Act (4 of 1938) 

S *OveriuIecMn UM19?0)Tudh W R 336 ; (2) AIR 
1902 Andh Pra 431 (FB). 
c g a—AIR 1958 Mad 117 
Overruled in AIR 1902 Mad 21 (FB). 

S 9A (10) (ii) (b)—AIR 1955 Mad 245 
Overruled in AIR 1902 Mad 2L (FB). 

S. 13-AIR 1957 Andh Pra 204 fii(2)A , R 

Overruled in (1) 190O A“dh W R 330, (2) Am 
1962 Andh Pra 431 (FB). 

S 13-AIR 1957 Andh Pra 470 

S Overruled in AIR 1901 Andh Pra 224. 

S 16 -AIR 1953 Mad 914 
Reversed in AIR 1959 S C 27o. 

c iq i2\ _AIR 1953 Mad 914 

S 'Bever«d ta AIR 1959 S C 275. 

-Madras Indebted Agriculturists’ (Repayment of 
Debts) Act (1 of 1955) 

S 2 fa) (1) -(1959) 2 Mad L J 420 
Overruled in (1962) 2 Mad L J 399. 

-Madras Indebted Agriculturists’ (Temporary Relief) 
Act (5 of 1954) 

S 'Overruletnn 7 AIR 1981 Ker 138 (FB). 
S, o7eSd 9 iu 7 AIRt961Ker 138 (FB). 
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DEBT LAWS (contd.) 

—Punjab Belief of Indebtedness Act (7 of 1934) 

S. SO—(195 J) 61 Pun L R 77 
Overruled in (1964) 66 Puu L R 93. 

S. 31—(1959) 61 Pun L R 77 
Overruled in (1964) 66 Pun L R 93. 

—Usurious Loans Act (10 of 1918) 

S. 3(1)-AIR 1950 Pat 379 
Overruled in AIR 1955 Pat 494. 

S. 3 (3)-AIR 1953 Punj L16 
Overruled in AIR 1962 PunJ 1 (FB). 

—Uttar Pradesh Agriculturists’ Relief Act (27 of 
1934) 

S. 5 (2)—AIR 1952 All 808 
Overruled in AIR 1956 All 337 (l) (FB). 

S. 12-AIR 1950 All 192=51 Cri L J 1310 
Overuled in AIR 1951 All 643 (FB). 

S. 23 (l)-AIR 1952 All 808 
Overruled in AIR 1956 All 337 (1) (FB). 

—U. P. Encumbered Estates Act (25 of 1934) 

S. 7 (2) - AIR 1964 All 203 
Reversed in AIR 1966 All 109. 

S. 14-1959 All LJ 211 
Overruled in AIR 1963 All 230 (FB). 

Ss. 14, 24-AIR 1954 Pat 164 
Reversed in AIR 1959 S C 809. 

S. 19.A -1959 All L f 211 
Overruled in AIR 1963 All 230 (FB). 

S. 35-AIR 1964 AH 203 

r Reversed in AIR I960 All 109. 

S. 40 (2)—AIR 1964 All 203 
Reversed in AIR I960 All 109. 

—U. P. Encumbered Estates Buies 

R. 6—AIR 1904 All 203 
Reversed in AIR 1960 All 109. 

—U. P. Zamindars’ Debt Reduction Act (15 of 1953) 

S. 34 - 1959 All L J 211 
Overruled in AIR 1903 All 230 (FB). 


Defence of India Rules (1939) 

R. 81 (4)—AIR 1951 All 44 
Held overruled by AIR 1951 S C 332 as interpre. 
ted-in AIR 1953 Nag 58. 


Defence of India Rules (1962) 

R. 30-AIR 1965 PunJ 113 = 1905 (1) Cri L T 331 
(Pts A, B) 

Reversed in AIR 1965 S C 1019. 

R. 30-A—1904 (2) Cri L Jour 119 (Tripura) (Pt B) 
Reversed in AIR 1965 S 0 596. 

R. 30-A—1964 (2) Cri L J 119 (Tripura) (Pt D) 
Revessed in AIR 1965 S C 590. 


Delhi Excise Rules 

R. 1-AIR 1956 Punj 97. 

Reversed on facts in AIR 1959 S C 05, 

R. 5.1-AIR 1950 Punj 07. 

Reversed on facts in AIR 1959 S C 05. 

R. 5.17—AIR 1950 Punj 97 
Reversed on facts in AIR 1959 S C 05. 

Disciplinary Proceedings (Administrative Tribui 
nuiefl (Iasi) 

R. 4 (1) (a) and (b)-AIR 1960 Orissa 68 
^ Reversed in AIR 1963 S C 779. 

R.J (2j—ILR (1959) Cut 425 
Reversed in AIR 1963 S C 404. 
tVol. 14.] (Suppl.) Fn.D, 98. 


Displaced Persons (Compensation and Rehabilita¬ 
tion) Act (44 of 1954) 

S. 24 (l)—AIR 1902 Raf 112 (FB) 

Overruled in AIR 1904 S C 1530. 

Displaced Persons (Compensation and Rehabilita¬ 
tion) Rules (1955) 

R. 30. Expin. I—(1902) 64 Pun L R 755 
Overruled in A(R 19f3 Punj 248. 

R. 65-AIR 1959 Raj 102 
Reversed in AIR 1903 S C 181. 

R. 05 (1)—AIR 1960 Bom 528 
Overruled in AIR 1903 S C 181. 

Displaced Persons (Institution of Suits) Act (47 of 
1948) 

S. 4-AIR 1954 Punj 181 
Overruled in AIR 1958 Punj 450. 

Divorce Act (4 of 1869) 

S. 14-AIR 1954 Pat 500 
Reversed in AIR 1958 S C 441. 

S. 10-AIR 1953 Mad 858 
Overruled in AIR 1955 Mad 341 (FB). 

S. 19-AIR 1953 Mad 858 
Overruled in AIR 1955 Mad 341 (FB). 

Dock Workers (Regulation of Employment) Act 
(9 of 1948) 

S. 2 (b) (c)—AIR 1900 Cal 100 
Overruled in AIR 1962 Cal 530. 

S. 3-AIR 1901 Cal 365 
Reversed in AIR 1962 Cal 530. 

Durga Khawaja Saheb Act (36 of 1955) 

S. 2 (d) (v)-AIR 1959 Raj 177 
Reversed in AIR 1961 S C 1402. 

S. 5-AIR 1959 Raj 177 
Reversed in AIR 1961 S C 1402. 

S. 11 (h)-AIR 1959 Raj 177 
Reversed in AIR 1961 S C 1402. 

S. 13(1) — AIR 1959 Raj 177 
Reversed in AIR 1901 S C 1402. 

S. 14-AIR 1959 Raj 177 
Reversed in AIR 1961 S C 1402. 

S. 16-AIR 1959 Raj 177 
Reversed in AIR 1961 S C 1402. 

S. 18-AIR 1959 Raj 177 
Reversed in AIR 1961 S C 1402. 

Easements Act (5 of 1882) 

S. 5-AIR 1951 Nag 447 
Reversed in AIR 1954 Nag 103. 

S. 7-AIR 1951 Nag 447 
Reversed in AIR 1954 Nag 103. 

East Punjab Evacuees' (Administration of Property) 
Act (14 of 1947) 

S. 7 (4-A)—AIR 1955 Punj 158 
Overruled in AIR 1961 S C 1425. 

East Punjab Requisitioning of Immovable Property 
(Temporary Powers) Act (48 of 1948) 

S. 5-AIR 1955 NUC (Punj) 4596 
Overruled in AIR 1961 Punj 128 (FB). 

Electricity Act (9 of 1910) 

S. 0- AIR 1963 Ker 286 
Reversed in AIR 1965 S C 1688. 

S. 39-AIR 1956 Bom 354 = 1956 Cri L Tour 701 
Overruled in AIR 1965 S C 660. 

Ss. 39,5J-AIR1902 Mad 497= 1962 (2) Cri LI 764 
Overruled in AIR 1964 Mad 367 which itself it 
now overruled by AIR 1965 S C 666. 
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Electricity Act fcontd.) 

S. 39 —(1964) 2 Cri L J 303=AIR 1964 Mad 367 
Overruled in AIR 1965 S C 666. 

S. 39—(1964) 1 Cri L J 468 (Pat) 

Reversed in AIR 1966 S C 849. 

S. 44 (c)—AIR 1965 Pat 76 
Reversed in AIR 1967 S C 947. 

S. 50— AIR 1956 Bom 354 = 1956 Cri L J 701 
Overruled in AIR 1965 S C 666. 

S. 50-AIR 1964 Mad 367 = 1964 (2) Cri L J 303 
Overruled in AIR 1965 S C 666. 

Ss. 50,3 )—1964 (1) Cri L J 472 (Pat) 

Overruled in AIR 1965 S C 666. 

Employee’s Provident Funds Act (19 of 1952) 

S.l (31-AIR 1961 All 556 
Overruled in AIR 1962 All 227 (FB). 

S. 1 (3)—ILR (1963) 1 Pud) 44 
Reversed in AIR 1964 Punj 85. 

S. 2 (b) — AIR 1959 Punj 27 
Reversed in AIR 1962 Punj 507. 

S. 2 (i)-AlR 1963 PuDj 19 
Reversed in AIR 1965 S C 1076. 

S. 2 (i i—AIR 1963 Pud] 19 
Reversed in AIR 1965 S C 1076, 

S 14 (2)—AIR 1961 All 556 
Overruled in AIR 1962 AH 227 (FB). 

S. 16 (1)—AIR 1965 Mad 508 
Overruled in AIR 1986 Mad 416. 

S. 19-A—AIR 1955 Mad 387 
Overruled in AIR 1964 Mad 371, 

Sch. 1—AIR 1963 Punj 19 
Reversed in AIR 1965 S C 1076. 

Employees’ State Insurance Act (34 of 1948) 

S 73-(1959) 2 Mad L J 493 
Reversed in AIR 1962 Mad 478, which itself is 
now Reversed in AIR 1964 S C 1272. 
c 73 —AIR 1962 Mad 478 
Reversed in AIR 1984 S C 1272. 

Essential Commodities Act (10 of 1955) 

S. 16-AIR 1958 Pat 247 
Reversed in AIR I960 S C 47. 

Essential Supplies (Temporary Powers) Act (24 of 
1940) 

S 7—AIR 1951 Nag 228 
Reversed in AIR 1954.SCi 23. 

<? 7 rn—AIR 1953 Madh B 84 
Overruled in AIR 1958 Madh B 138 (FB). 
c 15 —AIR 1951 Nag 228 
Reversed in AIR 1954 S C 23. 

Estates Duty Act (34 of 1953) 

S 70—AIR 1963 Mad 235 

Reversed in AIR 1984 Mad 364. 

Evacuee Interest (Separation) Act (64 of 1951) 

c o ia\ i[) _AIR 1957 All 581 

S *Held overruled by AIR 1901 S C 305 in A I R 
I960 All 499. 

Evidence Act (1 of 1872) 

Preamble— AIR 1953 Nag 135 
Overruled in AIR 1954 Nag 280. 

S 1-AIR 1953 Nag 135 
'Overruled in AIR 1954 Nag 260. 
c 3—AIR 1957 Andh Pra 130 

s 'r’u^-: c9 i: 

s ^: Ma l j 942 

^ Overruled in AIR 1962 S C 1052. 

3 5-AIR 1950 Pat 134 
Reversed in AIR 1950 S C 440. 


Evidence Act (contd.) 

S. 5-AIR 1963 Punj 298 
Reversed in AIR 1964 S C 72. 

S. 8 -AIR 1958 Madh Pra 246 
Reversed in AIR 1903 S C 890. 

S. 9 -AIR 1955 All 138 (Pts L and R) 

Overruled in AIR 1966 All 192 (FB). 

S. 9-AIR 1950 All 122 
Overruled in 1959 All L J 548. 

S. 9-AIR 1901 All 153=1961 (1) Cri L J 340 
Overruled in AIR 1964 All 290. 

S. 9-AIR 1961 All 012 
Held overruled by AIR 1963 All 101 (FB) (as 
interpreted in AIR 1904 Orissa 37). 

S. 17-AIR 1959 All 518 
Overruled in AIR 1980 All 192. 

S. 17-AIR 1964 Pat 210 
Overruled in AIR 1900 S C 119; 

S. 24-AIR 1957 All 184 
Overruled in AIR I960 All 192. 

S. 24-AIR 1959 All 518 
Overruled in AIR 1966 All 192. 

S. 24-AIR 1964 Pat 210 
Overruled in AIR 1966 S C 119. 

S. 25-AIR 1953 Cal 219=1953 Cri L J 552 
Impliedly overruled in AIR 1962 S C 276. 

S. 25—AIR 1964 Pat 210 
Overruled in AIR 1966 S C 119. 

S. 25-AIR 1959 Punj 113=1959 Cri L J. 365 
Impliedly overruled in AIR 1962 S C 276. 

S. 25-AIR 1959 Punj 287=1959 Cri L J 764 
Reversed in AIR 1962 S C 276. 

S. 25—ILR (1952) 2 Raj 931 
Overruled in AIR 1966 S C 119. 

S. 27-AIR I960 All 1 
Reversed in AIR 1960 S C 1125. 

S. 27-AIR 1960 Bom 488=1960 Cri L J 1429 
Held impliedly overruled by AIR 1961 S C 1808 
in AIR 1963 Guj 159. 

S. 27-AIR 1964 Pat 210 
Overruled in AIR 1966 SC 119. 

S. 27-ILR(1964) 14 Raj 715 
Overruled in AIR 1986 Ra| 741. 

Ss. 35, 40, 41 and 42—AIR 1962 Cal 544 
Reversed in AIR 1965 Cal 252 (OB). 

S. 35-AIR-1964 Pat 2 
Reversed in AIR 1965 S C 282. 

S. 45-AIR 1950 Trav-Co 5 
Overruled in AIR 1952 Trav-Co 482 (FB). 

S. 57—Madh B L J 1952 (H C R) 119 
Overruled in AIR 1956 Madh B 138 (FB). 

S. 57—Madh B L J 1952 (H C R) 271 
Overruled in AIR 1956 Madh B 138 (FB). 

S. 57—Madh B L J 1952 (H C R) 322 
Overruled in AIR 1956 Madh B 138 (FB). 

S. 57-AIR 1953 Madh B 84=1 L R (19o3) Madb 

Overruled in AIR 1956 Madh B 138 (FB). 

S. 73-AIR I960 Cal 32 
Reversed in AIR 1961 S C 1808. 

S. 73-AIR 1950 Trav-Co 5 
Overruled in AIR 1952 Trav-Co 48 l. 

S. 74-AIR 1963 Cuj 226 
Reversed on facts in AIR 1905 S C bll>. 

S. 91-AIR 1955 Bom 122 
Reversed in AIR 1958 S C 448. 

c 91-AIR 1952 Pat 393 

Reversed in AIR 1954 SC 165. 

S. 92, Proviso (1)-AIR■ 19o5 Bom 122 
Reversed 1 in AIR 1958 S C 448. 

Ss. 101 to 104-AIR 1953 Ajmer 17 
Reversed in AIR 1950 S C 404. 

Ss 101 to 104-AIR 1954 Andhra IT 
Overruled in AIR 1957 Andh Pra 557. 

Ss. 101 to 104-AIR I960 Bom 418 j 904 

Reversed in, on appreciation of facts, Ain i 

S C40. 
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Evidence Act fcould.) 

Ss. 101 to 104—AIR 1902 Cal 370 
Reversed in AIR 1900 S C 955. 

Ss. 101 to 104-AIR 1903 Cuj 220 
Reversed in AIR 1965 S C 810. 

Ss. 101 to 104-AIR 1958 Mad 104 
Overruled in AIR 1986 S C 081. 

Ss. 101 to 104-AIR 1951 Nag 220 
Reversed in AIR 1954 S C 23. 

S?. 101 to 104—AIR 1954 Pat 560 
Reversed on facts in AIR 1958 S C 441 
Ss. 101 to 104—AIR 1964 Pat 2 
Reversed on facts in AIR 1905 S C 282, 

Ss. 101 to 104-AIR 1958 Pudj* 190 
Reversed in AIR 1903 S C 1279. 

Ss. 101 to 104-ILR (1951) 1 Ra( 645 
Overruled in AIR 1954 Raj 83 (FB). 

Ss. 101 to 104-AIR 1957 Raj 138 
Overruled in AIR 19f0 S C 548. 

S. 105—AIR 1950 Nag 187 
Overruled in AIR 1964 S C 1563. 

S. 100—AIR 1962 Cal 544 
Reversed in AIR 1965 Cal 252. 

S. 106-AIR 1957 Pat 145 
Overruled in ATR 1900 Pat 102, 

S. 111-AIR 1958 PunJ 190 
Reversed in AIR 1903 S C 1279. 

S. 114 -1901 (1) Cri L J 595 (All) 

Reversed in AIR 1903 S C 822. 

S. 114-AIR 1958 Cal 204 
Reversed in AIR 1904 S C 529. 

S. 114-AIR 1953 Mad 461 
Overruled in AIR 1904 S C 130. 

S. 114—AIR 1962 Orissa 202 
Reversed in AIR 1963 Orissa 189. 

S. 115—AIR 1950 All 225 (FB) 

Held overruled by AIR 1902 SC 847 as inter- 
preted in AIR 1905 All 504. 

S. 115-AIR 1956 Mad 680 
Overruled in AIR 1902 Mad 450 (FB). 

S. 123-AIR 1957 Andh Pra 480 

H ® ld ^ p !L e o d > over n>led by AIR 1901 S C 493 
in AIR 1903 Orissa 111. 

S. 123-AIR 1954 Cal 210 
He)d impliedly overruled by AIR 1901 S C 493 
in AIR 1963 Orissa 111. 

S. 123-AIR I960 Pat 192 

Hfldl'upjiedly overruled by AIR 1901 S C 49$ 
in AIR 1963 Orissa 111. 

?7i AIR . 1950 Easl PuD i 228 ( p B) 

Held Impliedly overruled by AIR 1961 S C 493 
in AIR 1903 Orissa 111. 

S. 123-AIR 1900 PunJ 407 
Reversed in AIR 1901 S C 493. 

S. 145—AIR 1901 All 153 
Overruled in AIR 1904 All 290. 

S. 145-AIR 1963 Punj 298 
Reversed in AIR 1904 S C 72. 

S. 155-AIR 1963 PudJ 298 

c 9^J ed in AIR 1904 S C 72. 

S. 155 (3)—AIR 1950 Punj 173 

Overruled in AIR 1963 Punj 298. 

S. 157-AIR 1951 Pepsu 60 
Overruled in AIR 1962 S C 424. 

S. 157-AIR 1951 Raj 30 
Reversed in AIR 1952 S C 54. 

w i.T* AI ? 1950 East Pu °i 228 ( pB ) 

Held impliedly overruled bv AIR 1961 S C 4 Qs 

as interpreted in AIR 1963 Orissa 111, 

S. 167-AIR 1958 All 54 ' 

Reversed In AIR 1905 S C 920. 

Excess Profits Tax Act (15 of 1940) 

Ss 2 (5), 5 and 10A-AIU 1953 Pun! 72 
Reversed in AIR 1955 S C 170. 
s * 2 (21)-—(1950) 21 I T R 39 (Cal) 

Reversed in AIR 1953 S C 473. 


Excess Profits Tax Act (contd.) 

S. 5-AIR 1957 Punj 259 
Reversed in AIR 1962 S C 1272. 

S. 10A (l)-AIR 1950 All 048 
Reversed in AIR 1953 S C 456. 

Expenditure Tax Act (29 of 1957) 

Ss. 3 (l) and 18 (l)-ATR 1962 Bom 254 
Reversed in AIR 1966 S C 1074. 

Explosive Substances’Act (6 of 1908) 

S. 7—AIR 1960 All 376 
Overruled in AIR 1935 All 15. 

Extra Provincial Jurisdiction Act (47 of 1947) 
S. 5-AIR 1953 Sau 180 
Reversed in AIR 1959 S C 1383. 

Factories Act (63 of 1948) 

S. 2(1)-AIR 1960 Bom 296 
Reversed in AIR 1962 S C 517. 

S. 21 (1) (iv)-AIR 1962 Guf 208 
Reversed in AIR 1964 S C 779. 

S. 59—AIR 1963 Andh Pra 106 
Overruled in AIR 1964 S C 1893. 

S. 63-AIR 1963 Andh Pra 106 
Overruled in AIR 1964 S C 1893 
S. 03-AIR 1963 Guf 105 
Reversed in AIR 1904 S C 1893, 

S. 79-AIR I960 Bom 296 
Reversed in AIR 1962 S C 517. 

S. 80-AIR 1980 Bom 298 
Reversed in AIR 1962 S C 517, 

S. 92-AIR 1962 GuJ 208 
Reversed in AIR 1904 S C 779. 

S. 101-AIR 1963 Andh Pra 100 
Overruled in AIR 1904 S C 1893 
S. 101—AIR 1902 GuJ 208 
Reversed in AIR 1964 S C 779. 

S. 117—AIR 1958 Andh Pra 79 
Overruled in AIR 1904 S C 189$. 

117—AIR 19(6 Andh Pra 108 
Overruled in AIR 1904 S C 1893. 

Fed of a i9a 0 8“ rl (EnIflrgement of Jurisdiction) A. 

S. 3-AIR 1953 Mad 878 
Overruled in AIR 1957 S C 540. 

Finance Act (7 of 1940) 

S. 11 (11)—AIR 1959 Bom 33 
Reversed in AIR 1901 S C 1233, 

Finance Act (25 of 1950) 

S. 13-AIR 1955 Mys 49 
Reversed in AIR 1958 S C 795. 

S. 13-AIR 1955 Mys 99 
Reversed in AIR 1958 S C 808. 

Foreigners Act (31 of 1946) 

S. 2 (a)—AIR 1960 All 431 

S 0 2"n?B n 19 A 8 I 3 R G 1 u 9 ) 8 2 1 2 A a U * 28 - 

Overruled in AIR 1901 All 428. 

Foreign Exchange Regulation Act (7 of 19471 
AIR 1959 Cal 350 * 

Overruled in AIR 1987 Cal 239 
S.8(1)(2)-AIR 1984 Bom 274 
Reversed in AIR 1905 S C 722 
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Foreign Exchange Regulation Act (contd.) 

S. 23 (1 A) fa)-AIR 1964 Bun 274 
Reversed in AIR 1965 S C 722. 

S. 23 (1) (a)—AIR 1962 Cal 590 
Reversed in AIR 1966 S C 1206. 

S. 23-A—AIR 1959 Mad 42 
Overruled in AIR 1962 Mad 85. 

S.23-D-AIR 1962 Cal 590 
Reversed in AIR 1968 S C 1206. 

Forest Act (1927) 

S. 82—AIR 1962 Madh Pra 102 (FB) 

Reversed in AIR 1967 S C 203. 

Forest Contracts Rules 

Rr. 28 and 29-AIR 1962 Madh Pra 102 (FB) 
Reversed in AIR 1967 S C 203. 

Forward Contracts (Regulation) Act (74 of 1952) 

S. 2—AIR 1959 Cal 89 
Reversed in AIR 1963 S C 90. 

S. 2 (f)—AIR 1960 Cal 80 
Reversed in AIR 1982 S C 1810. 

S. 17-AIR 1959 Cal 89 
Reversed in AIR 1963 S C 90. 

S. 17-AIR 1960 Cal 80 
Reversed in AIR 1902 S C 1810. 

S. 18-AIR 1959 Cal 89 
Reversed in AIR 1963 S C 90. 


Fundamental Rules 

R. 50 (b)— (1958) 00 Pun L R 277 
Overruled in AIR 1959 Pun| 503. 

Gashti Hyderabad Circular (10 of 1338 F.) 

S. 13-AIR 1953 Hyd 79 
Reversed in AIR 1956 S C 319. 


Gauhati University Act (1947) 

S. 21 (g)—AIR 1963 Assam 40 
Reversed in AIR 1905 S C 1190, 

General Clauses Act (1 of 1897) 

S. 2 (39)—AIR 1961 Cal 258 
Overruled in AIR 1903 S C 1811. 

S. 3(23)-AIR 1959 All 101 
Reversed in AIR 1902 S C 955. 

S. 4-A—AIR 1954 Kutch 42 
Reversed in AIR 1957 S C 517. 

S. 0-1957 All LJ 628 
Overruled in AIR 1959 All 059. 

S. 6 (b)—AIR I960 All 117 
Overruled in AIR 1900 All 540 (FB). 

S. 6 (c)—AIR 1958 Bom 20 
Overruled in AIR 1958 Bom 110. 

S. 0-AIR I960 Cal 243 
Reversed in AIR 1906 S C 1953. 

S 6—AIR 1958 Madh Pra 425 
Partly reversed in AIR 1962 S C 1281. 

S. 0—AIR 1963 Punj 298 
Reversed in AIR 1964 S C 72. 

S. 6-A—AIR 1955 Punj 141 
Overruled in AIR I960 S C 89. 

S. 16—AIR 1965 Assam 101 
Reversed in AIR 1967 S C 459. 

S. 24-AIR 1957 Cal 483 
Overruled in AIR 1901 S C 1543. 

S. 26—(1956) 58 Bom L R 578 
Reversed in AIR 1901 S C 5i8. 

Government Grants Act (15 of 1895) 

c AIR 1956 All 564 
Reversed in AIR 1963 S C 799. 

Government of Jaipur Act (1944) 

S. 41—AIR 1951 Raj 25 
Reversed in AIR 1951 S C 467. 


Government of Tndia Act (1935) 

S. 6—AIR 1954 S C 447 
Overruled in AIR 1964 S C 1043. 

S. 42 (3j- AIR 1957 All 561. 

Overruled in AIR 1966 All 499. 

S. M9-AIR 1957 All 561 
Impliedly overruled bv A I R 1901 S C 305 as 
interpreted in AIR 1900 All 499. 

S. 104-AIR 1951 Bom 210 
Partly reversed in AIR 1951 S C 318. 

S. 175 (3)—AIR 1957 Pat 580 
Reversed in AIR 1902 S C 113. 

S. 175 (3)—(1956) ILR 35 Pat 1007 
Overruled in AIR 1962 Pat 336 (FB). 

S. 175 (3)—AIR 1960 Punj 507 
Reversed in AIR 1983 S C 1685. 

S. 240 (3)—AIR 1954 Bom 351 
Impliedlv overruled in A I R 1963 SC372 = 
(1903) 2 SCJ 104 

S. 240 (3)—AIR 1960 Cal 284 (Pt C) 

Overruled in AIR 1904 S C 600. 

S. 240-AIR 1961 Cal 820 
Overruled in AIR 1906 S C 951. 

S. 240-AIR 1954 Mad 1155 
Reversed in AIR 1955 SC 817. 

S. 240-AIR 1957 Orissa 112 
Overruled in AIR 1967 S C 884. 

S. 290A-AIR 1954 S C 447 
Overruled in AIR 1964 S C 1043. 

S. 292—AIR 1952 Bom 10 
Reversed in AIR 1955 S C 41. 

S. 296—AIR 1956 Assam 142 
Reversed in AIR 1957 S C 414. 

S. 299-AIR 1952 Mad 203 
Overruled in AIR 1958 Andh Pra 173 (FB). 

S. 299 (2)—AIR 1951 Mad 979 
Reversed in AIR 1954 S C 251. 

Sch. 7, List 1, Item 33-AIR 1951 Mad 979 
Reversed in AIR 1954 S C 251. 

Sch. 7, Li it 1. Item 55-AIR 1954 Bom 188 
Reversed in AIR 1963 S C 1742, 

Sch. 7, List 2. Item 21-AIR 1952 Mad 203 
Overruled in AIR 1958 Andh Pra 173. 

Sch. 7, List 2, Item 31—AIR 1951 Bom 210 
Partly reversed in AIR 1951 S C 318. 

Sch. 7, List 2, Item 42-AIR 1954 Bom 188 
Reversed in AIR 1963 S C 1742. 

Sch. 7, List 2, Item 48—AfR 1957 Bom 71 
Overruled in AIR 1958 S C 468. 

Sch. 7, List 2, Item 48—AIR 1958 Mad 501 
Reversed in AIR 1965 S C 1082. 

Sch. 7, List 3, Item 31—AIR 1951 Mad 979 
Reversed in AIR 1954 S C 251. 

Government of India (Constitution of Orissa) Order 
(1930) 

Para 23 (2)—AIR 1904 Orissa 65 (A) 

Reversed on this point in AIR 1906 S C 1547. 


Government of Part C States Act (1951) 

S 30—AIR 1956 Punj 97 
Reversed on facts in AIR 1959 S C 65. 
c as—AIR 1950 Punj 97 
Reversed on facts in AIR 1959 S C 05. 

Gujarat University Act (50 of 1949) 

S. 4 (27)—AIR 1962 Guj 88 (FB). 

Reversed in AIR 1963 S C 703. 

HIGH COURT RULES AND ORDERS 

—(Allahahad) Rules of Court (1952) 

Chap. 3, R. 7-AIR 1956 All 273 
Overruled in AIR 1964 S C 1099. 

Chap. 8, R. 5-1958 All LJ 61 
Reversed in AIR 1963 S C 946. 
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HIGH COURT RULES AND ORDERS—(Allahabad) 
Rules of Court (contd.) 

Chap. 8 , R. 5-AIR 1j 62 All 543 
Held Overruled by A I R 1982 S C 253 in A I R 
1964 All 235. 

Chap. 13, R. 13-AIR 1954 All 8L2 
Overruled in AIR 1955 All 5L0 (FB). 


—Calcutta High Court (Otigioal Side) Rules 

Chap. 8-AIR 1950 Cal 217 
Overruled in AIR 1954 Cal 352. 

Chap. 9-AIR 1950 Cal 217 
Overruled in AIR 1954 Cal 352. 

Chap. 10, R. 36-AIR 1950 Cal 217 
Overruled in AIR 1954 Cal 352. 

-Nagpur High Court Rules 

Ch. 4, R. 10-AIR I960 Madh Pra 86 IFB). 
Overruled in AIR 1962 Madh Pra 93 (FB). 

—Patna High Court Rules 

Chap. 2, Rule 1 (i) (a)-AIR 195) Pat 139 
Overruled in AIR 1965 Pat 374. 


HINDU LAW 

—Adoption 

AIR 1955 Bom 291 (FB) 

Overruled in AIR 1962 S C 59. 

—Alienation 

AIR 1955 Andhra 49 
Reversed in AIR 1981 Andh Pra 430. 
AIR 1956 Bom 129 
Reversed in AIR 1964 S C 510 
AIR 1953 Mad 404 
Reversed in AIR 1957 Mad 330. 

—Debts 

AIR 1954 Mad 981 (FB) 

Overruled in AIR 1907 S C 727. 

AIR 1951 Pat 587 

Overruled in AIR 1962 Pat 308 (FB). 
AIR 1981 Puni 138 (FB) 

Overruled in AIR 1967 S C 727. 

““Joint family 

AIR 1954 Mad 227 
Overruled in AIR 1967 S C 272. 

“■Partition 

(1958) 1 Andh W R 85 

* ,R ? f" U ' ed ia AIR 1959 Andh Pta 523. 
AIR 1951 Mad 809 

Overruled in AIR 1953 Mad 176. 

AIR 1953 Mad 481 
Overruled in AIR 1984 S C 136. 

■“Religious Endowments 
(I 960 ) 64 Cal W N 540 
Reversed in AIR 1985 S C 1874. 

AIR 1952 Pun) 301 , 

Reversed in AIR 1954 S C 606 . ' 


HINDU LAW (contd.) 

—Succession 
AIR 1960 Mad 270 
Reversed in AIR 1965 S C 1349. 

—Widow 

AIR 1953 Mad 550 
Overruled in AIR 1950 Mad 323. 

AIR 1954 Mad 227 
Overruled in AIR 1907 S C 272. 

AIR 1902 Mad 482 
Reversed in AIR 1905 S C 1752. 

-Will-Validity 
AIR 1953 Mad 401 

Overruled in AIR 1964 S C 130, in so far as It 
had followed AIR 1938 Mad 390. 


Hindu Marriage Act (25 of 1955) 

S. 3 (b)-AIR 1959 Punj 50 
Overruled in AIR 1905 Punf 472 (FB). 

S. 10 (1) (0—AIR 1904 All 480 
Reversed in AIR 1907 S C 581. 

S. 10(1)—AIR 1900 Bom 418 

Reversed on appreciation of facts in AIR 1904 
S C40. 

•S. 19-AIR 1959 PuoJ 50 

Overruled in AIR 1905 Punf 472 (FB). 

Si. 24, 28-AIR 1902 Cal 455 
Overruled in (1964) 08 Cal W N 310. 

S. 29 (a)—AIR 1958 Bam 20 
Overruled in AIR 1958 Bom 118. 

Hindu Married Women’s Bight to Separate Residence 
and Maintenance Act (19 of 1948) 

S. 2 (4)—AIR 1950 Mad 321 
Overruled in AIR 1958 Mad 337 (FB) 

S. 2 (4)—AIR 1954 Mad 713 
Overruled in AIR 1958 Mad 337 (FB). 

Hindu Succession Act (30 of 1950) 

S. 4 (2)—AIR 1959 Bom 78 
Overruled in AIR I960 Bom 04. 

S. 8-AIR 1957 Madh Pra 38 
Overruled in AIR 1958 Madh Pra 160. 

S. 8—AIR 1958 Pat 502 
Overruled in AIR 1961 Pat 60, 

S. 14-AIR 1958 All 304 
Reversed in ArR I960 S C 210, 

S. 14-AIR 1957 Madh Pra 38 
Overruled in AIR 1958 Madh Pra 100. 

S. 14— AIR 1982 Mad 482 
Reversed in AIR 1905 S C 1752. 

S. 14—AIR 1957 Pat 480 

c AIR 1958 Pat 581 (FB). 

S. 14—AIR 1957 Pat 074 

Overruled in AIR 1958 Pat 581 (FB). 

S. 14—AIR 1958 Pat 319 1 

Overruled in (1) AIR 1958 Pat 581 (FB> 

_ _ „ . (2) AIR 1900 S C 210. 

—S. 14 —ILR (1958) Punf 593 

Reversed in AIR 1961 Puoj 203. . 

S. 14 (l)-AIR 1959 Pat 75 
Reversed on facts in AIR 1963 Pat 330. 

S. 15-AIR 1958 All 304 
Beversed in AIR 1900 S C 210, 

Hindu Women’s Right to Property Act (18 of 1937 ) 

S. 2-AIR 1951 Orissa 378 ' 

c AIR 1955 Orissa 73. 

8s * 8 * 4—AIR 1951 Orissa 378 u 

C 9 v ,r* ru * ed *■I AIR 1955 Orissa 73 (FB). 

S. 3 (1), Para. 2-AIR 1959 Pat 210 
Overruled in AIR 1964 Pat 201 (FB) ; . 
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Hindu Women’s Bight to Property Act (contd.) 

S. 3 (2)—AIR 1957 Madh Pra 29 
Overruled in AIR 1907 S C 272. 

S. 3 (2), (3) -AiR 1954 Mad 227 
Overruled in AIR 1967 S C 272. 

S. 3 (2)-AIR 1957 Mad 209 
Overruled in AIR 1905 Mad 1 (FB). 

Ss. 3 (2) and 3 (3)—AIR 1950 Nag 110 
Overruled in AIR 1967 S C 272. 

S. 3 (2) a D d (3)—AIR 1959 Pat 557 
Overruled in AIR 1903 Pat 277. 

HOUSES AND RENTS 

—Andhra Pradesh Buildings (Lease, Rent and Evic¬ 
tion Control) Rules (1961) 

R. 11 (3)—AIR 1964 Andh Pra 388 
Overruled in AIR 1967 Andh Pra 1. 

—Bihar Buildings (Lease, Rent and Eviction) Control 
Act (3 of 1947) 

S. 1—1958 B L J R 359 

Overruled in AIR 1959 Pat 133 (FB). 

S. 0(2)-AIR 1957 Pat 108 
Overruled in AIR 1959 Pat 133 (FB). 

S. 11 (2) (a)—(1900) ILR 39 Pat 85 
Overruled in AIR 1960 Pat 144 (FB). 

S. 11 (2) (a)—AIR 1901 Pat 254 
Overruled in AIR 1900 Pat 144 (FB). 

S. 18-AIR 1951 Pat 529 
Partially overruled in AIR 1903 Pat 79 (FB). 

—Bihar Buildings (Lease, Rent and Eviction) Control 
Validating Act (22 of 1959) 

S. 2—1901 B L J R 212 
Overruled in 1962 B L J R 193. 

—Bombay Buildings (Control on Erection) Act (31 of 
1948) 

S. 1-AIR 1951 Bom 263 
Reversed in AIR 1953 S C 244. 

S. 3 (1)—AIR 1951 Bom 263 
Reversed in AIR 1953 S C 244. 

S. 15-AIR 1951 Bom 263 
Reversed in AIR 1953 S C 244. 

—Bombay Buildings (Control on Erection) Ordinance 
(1 of 1948) 

S. 1 (4)—AIR 1951 Bom 263 
Reversed in AIR 1953 S C 244. 

-Bombay Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947) 

S. 5(10)-AIR 1951 Bom 320 
Overruled in AIR 1962 S C 151. 

Ss. 11 (3), 12—(1963) 4 GuJ L R 282 
Reversed in AIR 1964 S C 1341. 

S. 12—(1961) 39 Mys L J 340 . Ar _ 

Held overruled by AIR 1963 S C 1-0 in AIR 

1965 Mys 65. . 

Ss. 12 (1), 13, 14, 15—(1962) 3 Guj L R 941. 
Reversed in AIR 1965 S C 414. 

S. 12 (3 (a)-AIR 1959 Mys 87 
Held overruled by AIR 1963 S C 1-0 in AIR 
1965 Mys 65. 

S. 18-AIR 1953 Bom 347 
Reversed in AIR 1954 S C 496. 

Ss. 28, 29-AIR 1951 Bom 294 
Overruled in AIR 1951 Bom 390. 

S. 28-AIR 1900 Bom 338 
Overruled in AIR 1965 Bom 1 m. 

— Calcutta House Rent Control Order (1943) 

Cl. 1-AIR 1955 N U C (Cal) 870 
Held overruled by AIR 1951 S C 332 as inter* 
preted in AIR 1953 Nag 58 (DB). 


Overruled and Reversed 

HOUSES AND RENTS (contd.) 

-C. P and Berar Letting of House and Real Control 
Urder (iy4^) 

Cl. I-AIR 1951 Nag 94 

Held overruled by AIR 1951 SC 332 in \IR 1953 
Nag 58. 

CIs. 4, 5-AIR 1953 Nag 140 
Overruled in ILR (1956) Nag 589 (FB). 

Cl. 22 -1960 Nag LJ 335 
Overruled in 1901 Nag LI (Notes) 27. 

Cl. 23-1960 Nag L ] 335 
Overruled in 1901 Nag L J (Notes) 27. 

Cl. 24-1900 Nag LJ 335 
Overruled in 1901 Nag L J (Notes) 27. 

—C. P. and Berar Regulation of Letting of Accom¬ 
modation Act (11 of 1946) 

Preamble—AIR 1951 Nag 94 
Overruled by AIR 1951 S C 332 in AIR 1953 Nag 
58. 

—Delhi and Ajmer*Merwara Rent Control Act (19 of 
1947) 

S. 7. A—AIR 1955 Punj 5 
Reversed in AIR 1902 S C 640. 

Sch.2, Cl. 2-AIR 1955 Punj 5 
Reversed in AIR, 1962 S C 046. 

Sch. 4—AIR 1955 Punj 5 
Reversed in AIR 1902 S C 048. 

— Delhi and Ajmer Rent Control Act (38 of 1952) 

S. 13 (1) (b) (i) —64 Pun L R 372 = I L R (1982) 2 
Punj 98 

Impliedly overruled in AIR 1984 Punj 383. 

S. 15—(1960) 02 Punj L R 403=ILR (1960) 2 Punj 

259 

Reversed in AIR 1901 S C 104, 

—J. and K. Houses and Shops Rent Control Act (14 

S.^niMi), Proviso-1902 Kash L J 170 
Overruled in AIR 1901 J 6c K 07 (FB). 

—Madhya Bharat Accommodation Control Act (15 of 
1950) 

S. 7-AIR 1955 Madh Bha 21 
Reversed in AIR 1901 S C 148. 

—Madras Buildings (Lease and Rent) Control Act 
(15 of 1946) 

Ss. 4, 6 (c)-AIR 1956 Mad 49 
Overruled in AIR 1962 S C 151. 

1967 Andh Pra 129(1). 

-Madras Buildings (Lease and Rent) Control Act 

S.3 ^ 95 ”x’ M.d L J 454=AIR 1955 NUC (IM 
^Overruled in AIR1901 M«d 475. 

Reversed in AIR 1982 Orissa 149. 

-East Punjab Urban Rent Restriction Act (3 of 
1949) 

S 13—AIR 1951 Punj 346 

S (5-^1938) 60 pin L R 349 

Reversed in AIR 1961 SC!^. 
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HOUSES AND RENTS fcontd.) 

—Punjab Public Premises and Land (Eviction and 
Bent Recovery) Act (31 of 1959) 

S. 1-AIR 1963 Pud j 290 (FB) 

Reversed in AIR 1967 S C 1581. 

S. 4 (2) (b)-AIR 1963 Punj 290 fFB) 

Reversed in AIR 1967 S C 1581. 

—Rajasthan Premises (Control oE Reat and Eviction) 
Act (17 of 1950) 

S. 6 (2), Proviso—I L R (1955) 5 Raj 378=1956 Raj 
L W 3=AIR 1953 N U C (Raj) 4648 
Overruled in AiR 1965 Raj 169. 

S. 13 (1) (a), Proviso 2 — 1955 Raj L W 378 = AIR 
1955 NUC (Raj) 4617 
Overruled in ArR 1980 Raj 68 (FB). 

S. 13 (4)-1955 Raj L W 379=AIR 1955 NUC (Raj) 
1899 

Overruled in AIR I960 Raj 66 (FB). 

—(Rajasthan) Rent Control Order 
Cl. 3—AIR 1952 Raj 111 
Overruled in AIR 1953 Raj 88 . 

Cl. 5-AIR 1952 Raj 111 
Overruled in AIR 1953 Raj 88 . 

Cl. 8 -AIR 1952 Raj 111 
Overruled in AIR 1953 Raj 88 

—Saurashtra Rent Control Act (22 of 1951) 

S. 20-7 Saw L R 83=AIR 1955 NUC (Sau) 1L36 
Overruled in AIR 1956 Sau 87. 

—Travancore-Cochin Building Lease and Rent Con¬ 
trol Order(1950) 

Cl. 9 (l), Proviso—AIR 1954 Trav-Co 43 
Reversed in AIR 1954 Trav-Co 291. 

/o et ? P ,n r ^ ) Coalro1 of Bent and Eviction 
Act (J of 1947) 

S 2l99 a) “ 1955 AU L ] 355=AIR 1955 N UC (All) 
Overruled i n AIR 1981 All 104 (FB). 

S.2 (a)-!962 All L J 553 

Overruled in AIR 1906 All 280. 

S. 2 (d)-AIR 1953 All 82 
Overruled in AIR 1981 S C 606. 

S. 3—AIR 1950 AU 504 
Overruled in AIR 1952 All 500. 

S. 3-AIR 19.53 All 02 
Overruled in AIR 1961 S C 600. 

S. 3-AIR 1954 All 232 

AK 359 65 S C 1767 ‘ 

S^fiL A S 6Ull7W 

Overruled in AIR 19 M All 7 (FBI 

S. 3-AIR 1954 All 210 11 

Overruledrin AIR 1985 All 498 (FB). 
!>.8(1)-AIR 1960 AI1410 
Overruled in 1963 AU L J 198. 

101 1 > (a)-196l) AU L J 147=1930 All W R |HC) 

c ta 1 ; 1 ,? Am 1969 All 47. 
s - 3 (1). (2 , (3J-AIR 1931 All 221 

c ,n AIR 1966 s C 893. 

S. 3 (l)-AIR 1984 AU 393 

S W AIR 1945 AU 498 (FB). 

102=1931 A" L I 

S. 3\rA?R^M a i 4 48 AU 7 (FB >’ 

C o V p rruled in AIR 190 5 s C 1767 
S.3-F-AIR 1957 All 359 ‘ 

S 7 Ve 7nl e ?rfe.' AIR 1904 AU 7. 
i 9 , 07 NUC * Al1 ) 2299 
Overruled in AIR 1901 All 104 (FB). 


HOUSES AND RENTS — U. P. (Temporary)Control 
of Rent and Eviction Act (conid.) 

Ss. 7, 7A, Proviso-AIR 1931 AU 347 
Overruled in AIR 1964 All 1 (FB). 

S. 7-1964 AU L J 491=1904 All W R (PIC) 260 
Overruled in AIR 1966 AU 269. 

S. 7 A—1955 All L J 32=AIR 1955 NUC (All) 2600 
Overruled in 1963 AU L I 160. 

S. 7A (4)—1960 AU L J 546 = L9S0 All W R(HC) 
406 

Overruled in AIR 1966 All 57 (FB). 

S. 7B-196L All W R (HC) 508=1961 All L } 631 
Overruled in AIR 1965 All 345. 

S. 7C (1) (2) ( 6 )—AIR 1963 AU 581 
Overruled in AIR 1967 AU 1 (FB). 

S.7E-1958 All L J 853 
Overruled in 1963 AU L J 691. 

S. 7F-AIR 1954 AU 232 
Overruled in AIR 1965 SC 1767. 

S. 7F-AIR 1954 All 428 
Overruled in AIR I960 All 57 (FB). 

S. 7F-AIR 1957 All 359 
Overruled in AIR 1904 AU 7 (FB). 

S. 7F-1959 All W R (HC) 192=1959 All L J 203 
Overruled in AIR 1962 All 1 (FB). 

S. 7F-1959 All L J 897=ILR (1959) 2 All 403 
Overruled in AIR 1900 All 57 (FB). 

S. 7F—1960 All L J 546=1960 All VV R (HC) 400 
Overruled in AIR 1966 AU 57 (FB). 

S.7F-1963AU L J 752=1963 All W R (HC) 525 
Overruled in (1) AIR 1904 AU 148 which itself is 
now Overruled in AIR 1905 SC 1767: 

o (2) AIR 1965 All 465 (FB). 

S. 7F-AIR 1984 All 148 

Overruled in AIR 1965 SC 1767. 

S. 7F—1965 All L J 211 
Overruled in AIR 1906 All 57 (FB). 

S. 15-AIR 1950 AU 501 
Overruled in AIR 1952 All 500. 

—U. P. (Temporary) Control of Rent and Eviction 
Rules (1949) 

‘lL 1 R( 190212*All 1 S“ 19 ® A *‘ W R (HC) 455 = 
Overruled in AIR 1936 All 280. 

R. 3-1959 All W R (HC) 138 
Reversed in AIR 1936 All 02. 

-West Bengal Premises Rent Control (Temporary 
Provisions) Act (17 of 1950) 

S. 14-AIR 1951 Cal 422 
Overruled in AIR 1952 Cal 879, 

S. 14(1)—AIR 1953 Cal 130 

¥ f° u r as U he,d thal Pre-Amend- 
?°i n were exacted by proviso to 

S. 14 (3), by AIR 1953 Cal 733 (FB). 

S. 14 (3), Proviso—AIR 1952 Cal 898 
c Overrulejl in Am 1953 Cal 733 (FB). 

S. 18—(l9ol) 55CYVN347 ' 

Overruled in AIR 1953 SC 148 
S. 18—(1951) 55 Cal W N 421 
Overruled in AIR 1953 SC 148. 

S. 18—AIR 1952 Cal 126 
Overruled in AIR 1953 SC 148. 

S. 18(1)—AIR 1951 Cal 32 

c 9o®, r L uled ,n AIR 19 53 SC 148. 

S. 18 (l)-AIR 1952 Cal 199 

Reversed in AIR 1953 SC 148. 

S. 18 (1)—AIR 1952 Cal 273 (FB) 

Overruled in AIR 1953 SC 148. 

S. 18 (5)—AIR 1952 Cal 898 
Overruled in AIR 1953 Cal 733 (FB). 

Sob. A Paras 2 (b) and 3 (b)— AIR 1953 Cat t; 7 A 
Overruled In AIR 1961 fcal 432 (FB). 70 
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BOUSES AND RENTS (contd.) 

—West Bengal Premises Requisition and Control 
(Temporary Provisions) Act (5 of 1947) 

S. 3 (l)-AIR 1953 Cal 223 
Overruled in AIR 1954 Cal 171. 

S. 3 (l)-AIR 1953 Cal 579 
Overruled in AIR 1954 Cal 171. 

S. 3 (l)-(19ul) 65 Cal WN794 
Reversed in AIR 19-4 Cal 175. 

— West Bengal Premises Tenancy Act (12 of 1956) 

S. 16 (3)—1959 Cal L J 117 
Overruled in 64 Cal VVN 938=1961 CalLJ 112= 
ILR (1931) 2 Cal 232. 

S. 17 (1)—(1958) 62 Cal W N 718 
Overruled in AIR 1959 Cal 231. 

S. 29-1959 Cal L J 117 

Overruled in 64 Cal VVN 938=1961 Cal LJ 112— 
ILR (1961) 2 Cal 232. 


Hyderabad Abkari Act (1 of 1316F) 

S. 3—Pules framed under R. 3—AIR: 1953 Andh 
Pra 332 

Reversed in AIR 1964 SC 1870. 

S. 5-AIR 1963 Andh Pra 332 
Reversed in AIR 1964 SC 1870. 

S. 10-AIR 196:3 ADdh Pra 332 
Reversed in AIR 19r4 SC 1870. 

Hyderabad Atiyat Enquiries Act (10 of 19o2) 

S. 13, Cl. 2-AIR 1953 Hyd 79 
Reversed in AIR 1950 SC 319 

Hyderabad Income-tax Act (8 of 1357F) 

S. 14 (5) (a), (b)-AIR 1955 Hyd 225 (Pts) (e), (g) 
Reversed on facts in AIR 1962 SC 141. 

Imports and Exports (Control) Act (18 of 1947) 

S. 3 -AIR 1961 Bom 244 
Overruled in AIR 1966 SC 478, 

Imports (Control) Order (1955) 

Cl. 6 (e)—AIR 1961 Bom 244 
Overruled in AIR 1966 SC 478. 

Income*tax Act (11 of 1922) 
c 2 (1)—AIR 1955 Assam 201 
Reversed in AIR 1901 SC 1579. 
c 2 (l)-AIR 1953 Mad 223 
Reversed in AIR 1956 SC 522. 

S 2 ( 1 ) (a)—AIR 1960 All 264 
Hevened in AIR 1965 SC 1836 
c 2 m (a)-AlR 1955 Orissa 185 
Reversed in AIR 1959 SC 239 
S. 2 ( 4 )—(1963) 50 ITR 350 (Cal) 

Reversed in AIR 196oSC 18J8. 
c o ( 6 B) —AIR 1956 Bom 321 
^Reversed in AIR 1961 SC 680. 
c o (6B1—AIB 1958 Pat 1/7 

’Overruled in AIR l 96 ]j 68 °* 

C o ( 6 bl—AIR 1963 Mad 31o 
Overruled in AIR 1961S C 680. 
c o ( 6 c)—AIR 1963 Cal 598 
^ Reversed in AIR 1965 S C 1902. 

S ® ( 6 c) (vii)-AlR 19*3 Cal 598 
’Reversed in AIR 1965 SC 1902. R a j 94 ( 0 ) 

S 2 (14A), Proviso (bh cl. Oji)—AH' 1Joi Ka ' 
Reversed in AIR 1954 S C i- 8 . 

S. 3—(1961) 41 ITR 17_5 (AP) 

Reversed in AIR 1965 S C l- 1 ' 00 ’ 
c o_aiR 1956 Bom 436 

Reversed in AIR I960 S C 186. 

S. 3-AIR 19=8 Bom 239 
Partly reversed in AIR 1981 S C 113J. 


Income-tax Act (contd.) 

S. 3—(1962) 45 I T R 275 (Bom) 

Reversed in AIR 1963 S C 1484. 

S. 3—(1963) 49 ITR 913 (Bom) 

Reversed in AIR 1966 S C 30. 

S. 3-AIR 1965 Ker 66 . 

Overruled in AIR 1960 S C 1380. 

S. 3 (2)—AIR 1957 Nag 4 
Reversed in AIR 1961 S C 1261. 

S. 4—(1961) 41 I T R 175 (AP) 

Reversed in AIR 1965 S C 1905. 

S. 4-AIR 1954 Bom 229 
Reversed in AIR 1959 S C 1352. 

S. 4-1962-46 ITR 39 (Call 
Reversed in AIR 1965 S C 65. 

S. 4-1962-46 I T R 288=1962 Ker L T 495 
Overruled in AIR 1964 S C 1878. 

S. 4-AIR 1957 Madh B 64 
Reversed in AIR 1959 S C 1394. 

S. 4-AIR 1952 Mad 231 
Reversed in AIR 1956 S C 492. 

S. 4—AIR 1952 Mad 305 
Reversed in AIR 1953 S C 527. 

S. 4-AIR 1931 Mad 14 
Reversed in AIR 196-* S C 1653. 

S. 4-AIR 1955 Pat 480 
Reversed in AIR 1961 S C 732. 

S. 4-AIR 1958 Pat 41 
Reversed in AlR 1960 S C 789. 

S. 4-AIR 1954 Punj 17 
Reversed in AIR 19(0 S C 1219. 

S. 4-1963 Raj L W 561 
Reversed in AIR 1966 S C 1559. 

S. 4 (1) (a)—AIR 1952 Bom 306 
Reversed in AIR 1954 S C 504. 

S. 4 (1) (a)—(1956) 29 I T R 171 (Nag) 
Reversed in AIR 1961 S C426. 

S. 4 (1) (a)—1903 Raj L W 561 
Reversed in AIR 1966 S C loa9. 

S. 4 (1) (b) (i)-AIR 1957 Madh B 64 
Reversed in AIR 1959 S C 1394* 

S- 4 (1) (b) (Hi)-AIR 1954 Bom 249 
Reversed in AIR 1901 S C 9-1. 

S. 4 (3) (i)-AlR 1953_Bom 232 
Reversed in AIR 1957 S C 846. 

S. 4 (3) (vii)-(1961) 41:1 T R 17o (AP) 
Reversed in AIR 1905 S C 1905. 

S. 4 (3) (vii)—AIR I960 Bom 319 
Reversed in AIR 1964 S C 758. 

p 

S. 4 (3) (™)r ll A 9 ^ 2) ,fl S 1 5 I s T C252 ' J 

s.’wwbj-aibiSSabS?; 

Reversed in AIB 1965 S C 1838. 

S 4 (3) (vtii) —AIR 1954 Assam 118 

^Reversed in AIR 1958 S C 19. 

c 4 (31 (vii)—AIR 1954 Bom 137 

° Reversed in AIR 106].SC 98 

c 4 (3) (viii)—AIR 195o Orissa loo 
Reversed In AIR 1959 S C 239. 

S’We)(b,-AlR MSI M-d tOO 

Reversed in AIR 1954 S C 198. 

% 6 ,7e A r^M 0 SCm 

S. 8 -AIR 1953 Pun) 180 
Reversed in AIR 1959 f C 18o. 

S 7-(1964)51 ITR 1J8 

s,«g 

^^K^flcilSO. 
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Income-tax Act (contd.) 

S. 10-AIR 1959 Bom 33=60 Bom L R 910 
Reversed in AIR 1981 S C 1233. 

S. 10-AIR 1963 Cal 598 
Reversed io AIR 1985 S C 1902. 

S. 10-AIR 1961 Mad 14 
Reversed in AIR 1964 S C 1653. 

S. 10—(1902) 45 I T R 539 (Ponj) 

Reversed in AIR 1984 S C 1709. 

S. 10 (1)—AIR 1952 Mad 231 
Reversed in AIR 1956 SC 492. 

S. 10 (1)—ILR (1931) Mad 272 
Reversed in AIR 1965 SC 96. 

S. 10(1)-AIR 1952 Pat 106 
Reversed in AIR 1954 SC 253. 

S. 10(l)-AIR 1958 Punj 393 
Reversed in AIR 1961 SC 892. 

S. 10 (2)—(1962) 46 ITR 293 (AH) 

Reversed in AIR 1967 SC 495. 

S. 10 (2) (vi-a)-AIR 1961 AndhrPra 318 
Overruled in AIR 1964 SC 1693 

S. 10 (2) (vi.b)—AIR 1960 Bom 218 
Overruled in AIR 1964 SC 1693. 

S. 10(2) (x)- (1957)31 ITR 72 (Bom) 

Reversed in AIR 1961 S C 701. 

S. 10 (2) (x)-AIR 1956 Mad 8 
Reversed in AIR 1961 SC 692. 

S. 10 (2) (xv)—(1963) 47 ITR 139 
Partly overruled in AIR 1966 SC 1053. 

S. 10 (2) (xv). (xi)—(1960) 40 ITR 210 
Reversed in AIR 1965 SC 1188. 

S. 10 (2) (xv)—1963-48 ITR 476 (Bom) 

Reversed in 1965 SC 1501. 

S. 10 (2) (xv)—AIR 1950 Cal 270 
Reversed in AIR 1951 SC 108. 

Nuc ( (cLn v fej l953) 24 irR 454 (Cal,=A[ri 1955 

Reversed ia AIR 1959 SC 1165. 

S. 10 (2) (xv)—AIR 1930 Ker 253 

c in ArR 1960 SC 1053. 

S. 10 (2) (xv)—1961 Ker L J 203 

Reversed in AIR 1964 SC 1722. 

S. 10 (2) (xv)—AIR 1953 Mad 900 (FB) 

Reversed in AIR 1962 SC 680. 

S.10 (2) (xv)—ILR (1982) Mad 818 

c \ n AIR 1966 SG 1053. 

S. 10 (2) (xv)—AIR 1956 Nag 43 

c in AIR 1958 sc 783. 

S. 10 (2) (xv)—AIR 1958 Pat 325 

c ,« v £? ed in AIR 1901 SC 668 . 

S. 10 (2) (xv)—ILR (1964) 14 Rai 65 

c in AIR 1936 SC 1564. 

S. 10(7)-AIR 1963 Cal 598 

e in AIR 1965 SC 1902. 

5. 10 (7), Scb. R. 3 (b)—(1963) 50 ITR 617 (Mad) 
Reversed in AIR 1965 SC 1004. ' 

S. 12-AIR 1959 Bom 33 

c , c ft ver , s *? in 1901 SC 1233. 

S. 12-1902-46 ITR 39 (Cal) 

Reversed in AIR 1985 SC 65. 

S. 12-AIR 1955 Pat 480 
Reversed in AIR 1961 SC 732. 

S. 12-AIR 1958 Pat 41 

« ,o Ver ?* d A I R 1O 0 O SC 789. 

S- 12-AIR 1954 Punj 2 

o AIR 1960 SC 1303 (SC) 

S. 12A-AM 1952 Bom 330 1 h 

Reversed in AIR 1954 SC 470 

< 1938 > And b Pra 702 

S AIR 1906 SG 115. 

S.12B-1981.41 ITR 705 

c i e Q Ver I edi “ Ai R 19 0 4 SC 1404. 

5 P 18 '1952Mad305 , 

C i4 V ?o! edln AIR 1953 SC 527 
Wi *) (o)-AIR 1954 Bom 249 
Reversed in AIR 1981 SC 921. 


Income-tax Act (contd.) 

S. 14 (2) (c)—AIR 1952 Mad 305 
Reversed in AIR 1953 SC 527. 

S. 14 (2) (c)-AIR 1957 Punj 259 
Reversed in AIR 1962 SC 1272. 

S. 16 (3)-AIR 1953 Punj 199 
Reversed in AIR 1957 SC 832 
S. 16 (3) (a) (ij)—AIR 1951 All 586 
Overruled in AIR 1957 SC 832. 

S. 10 (3) (a) (ii)—(1952) 23 ITR 345 (All)=AIR 
1955 NUC (All) 1410 
Overruled in AIR 1957 SC 832. 

S. 16 (3) (a) fiii)—AIR 1958 Mad 599 
Reversed in AIR 1964 SC 331. 

S. 18-AIR I960 Bom 347 
Reversed in AIR 1963 SC 1066. 

S. 18A—AIR 1960 Bom 347 
Reversed in AIR 1963 SC 1060. 

S. 18A (3)—AIR 1956 Puni 39 
Reversed in AIR 1959 SC 352. 

S. 18A (3)—AIR 1956 Trav Co 124 
Reversed in AIR 1961 SC 699. 

Ss. 18A ( 6 ), 8—(1959) 36 ITR 527 (Bom). 

Overruled m (1963) 1 Andh W R (SC) 65=(1963J) 

S. 18A (9)—AIR 1900 Andh Pra 23 
Overruled in AIR 1961 SC 609. 

S. 21(1)—AIR 1956 Punj 393 
Reversed in AIR 1961 SC 892. 

S. 22-AIR 1961 Andh Pra 7 
Reversed in AIR 1964 SC 825. 

S. 22-(1951) 20 ITR -J32 (Cal) (DB) 

Overruled in AIR 1959 SC 1154. 

S. 22—AIR 1960 Mys 77 
Reversed in AIR 1962 SC 478. 

S. 22 (1)—AIR 1958 Cal 195 
Overruled in AIR 1959 SC 1154. 

S. 22 (2)—AIR 1958 Cal 195 
Overruled in AIR 1959 SC 1154. 

S. 23—ILR (1903) Andh-Pra 184 
Reversed in AIR 1965 S C 1238. 

S. 23-20 ITR 432 (Cal) (DB) 

Overruled in AIR 1959 S C 1154. 

S. 23-AIR 1959 Ker 279 
Reversed in AIR 1962 S C 974. 

S. 23 (3)—AIR 1955 Assam 201 
Reverted in AIR 1961 S C 1579. 

S. 23 (5)—AIR 1959 Bom 499 
Reversed in AIR 1933 S C 1497. 

Ss. 23 (5) (a) and SO (1)-AIR 1958 Cal 394 
Overruled in AIR 1967 $ C 383. 

S. 23A, Proviso 3, Expin.—ArR 1954 Bom 85* 
Reversed in AIR 1961 S C 743. 

S. 23-A-AIR 1956 Bom 497 
Reversed in AIR 1901 S C 1154. 

S. 23-A (l)-AIR 1965 Cuj 105 
Reversed in AIR 1967 S C 823. 

S. 24—AIR 1959 Bom 499 
Reversed in AIR 1963 S C 1497. 

S. 24 (1)—(1963) 2 M L J 571 
Overruled in AIR 1968 S C 1187 
S.24 (2)—AIR 1958 Cal 195 
Overruled in AIR 1959 S C 1154. 

S. 24 (2)—AIR 1959 Ker 279 

e ???J scd in AIR 1962 S C 974. 

S. 24 (2) and (31-AIR 1953 Mad 340 

e ^«” u,ed in AIR 1959 Mad 488 (FB). 

Ss^24.B(2), (3) and 34-AIR 1935 Bom 167 
_ Overruled in AIR 1908 S C 1074. 

S. 24.B (2)—AIR 1958 Mad 517 

c o ??!? 6 ' 1 ia AIR 1962 S C 663. 

S. 25 (4)—AIR 1956 Bom 456 

Reversed in AIR 1960 S C 180. 

S. 25 (4)-AIR 1959 Bom 33 

Reversed in AIR 1931 S C 1233. 

S. 25.A-.ajr 1957 Andh p ra 353 

Overruled in AIR 1960 Andh Pra 23 (FB). 
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<Income-ta.v Act (cantd.) 

S. 25. A—AIR 1955 Bom 343 
Reversed in AIR 1960 S C 910. 

S. 25-A-AIR 1954 Mad 315 
Overruled in AIR 1931 S C 680. 

S. 23-A—(1962) 43 ITR 470 (Andh Pra) 

Reversed in AIR 1965 S C 1411. 

S. 26A-AIR 1956 Bom 321 
Reversed in AIR 1961 S C 680, 

S. 26A-AIR 1953 Mad 315 
Overruled in AIR 1961 S C 680. 

S. 26A-AIR 1953 Mad 336 
Overruled in AIR 1931 S C 680. 

Ss. 26A and 2 ( 6 -B)-AIR 1958 Pat 177 
Overruled in AIR 1961 S C 680. 

S. 26A-AIR 1956 Sau 11 

Reversed in AIR 1960 S C 278. 

S. 28-AIR 1957 Andh Pra 368. 

Overruled in AIR I960 Andh Pra 23 (FB). 

S. 28-AIR I960 Andh Pra 23 
Overruled in AIR 1961 S C 609. 

S. 28-AIR 1958 Mad 8 
Overruled in AIR 1961 SC 609. 

S. 28 (1)—AIR 1953 Punj 39 
Reversed in AIR 1959 S C 352. 

Ss. 28 (1) (c), 33 (2)—(1957) 32 ITR 648 (Ker) 
Overruled in AIR I960 S C 1326. 

S. 28 (1) (c)-(1961) 42 ITR 715 = (1961) 2 Mad 

L J 564 , „ ,, 

Reversed in (1962) 1 Mad L J 411. 

S. 29—AIR 1952 All 249 
Overruled in AIR 1964 S C 1473. 

S. 29-AIR 1957 Cal 667 

Overruled in AIR 1964 SC 14/3. 

-S. 29-AIR 1956 Mad 517 

Reversed in AIR 1962 S C 663. 

S. 29-AIR 1963 Punj 486 

Overruled in AIR 1967 S C 1552. 

S. 30 (1)-AIR 1955 All 296 
Overruled in AIR 195 S C 3o7. 

S.30 (2)-AIR 1952 All 249 
Overruled in AIR 1956 S C 06 /. 

S. 30 (2)—AIR 1952 Punj 203 
Overruled in AIR 1956 S C36/. 

S. 31 (l)-AIR 1952 All 249 
Overruled in AIR 1956 S C 367. 

S. 31-AIR 1952 Punj 203 
Overruled in AIR 1956 S C 367. 

-S. 33-AIR 1952 Pun| 203 

Overruled in AIR 1956 S C 367. 

S 33 (2)-(1957) 32 ITR 648 (Ker) 

Overruled in AIR I960 S C 1326. 

S. 33-AIR 1952 All 249 

^2ITR 268 (Pt B, 
Overruled in AIR 1956 S C o67. 

S 33—AIR 1964 Cal 367 (Pt B) 

Reversed in (1966) 70 Cal W N 407 (DB). 

S 33 ( 4 )—AIR 1955 Mad 39 

Overruled in AIR 1965 Mad 62 (FB). 
c 33 AIR 1957 Cal 319 
Overruled in AIR 1966 S C 81. 

<5 33 . 3 _.AIR 1954 Bom 161 

Reversed in AIR 1958 SC 868. 

-c 33 .B— AIR 1964 Cal 367 

Reversed in (1966)70 Cal W N 407. 

S 34—AIR 1965 Andh Pra 37 
Reversed in AIR 1967 SC 1545. 

S 34 Proviso—AIR 19o6 Bom o30 
Reversed in AIR 1983 S C 1356. 

c 34 _r 1951) 20 I T R 432 (Cal) 

Overruled in AIR 1959 S C 1154. 

S 34 — AIR 1953 Cal 721 

Reversed in AIR 1961 SC 372. 

-5. 34-AIR 1956 Cal161 

Overruled in AIR 19o9 S C llo4. 


Income-tax Act (contd.) 

S. 34—(1962) ILR L962 Madh Pra 511 
Reversed in AIR 1966 S C 1113. 

S. 34-AIR 1956 Mad 471 
Reversed in AIR 1963 S C 1401. 

S. 34-(1961)42 I T R 715 
Reversed in (1962) 1 Mad L J 411. 

S. 34-AIR 1955 Mys 49 
Reversed in AIR 1958 S C 795. 

S. 34—AIR 1960 Mys 77 
Reversed in AIR 1962 S C 478. 

S. 34-1964 Cur L J 523 (Punj) 

Reversed in AIR 1967 S C 1552. 

S. 34 (1) (a)-AIR 1959 Bom 268 
Reversed in AIR 1964 S C 1034. 

S. 34 (1) (a) (lA)-AIR 1965 Madh Pra 170 (A) 
Overruled in AIR 1966 S C 1342. 

S. 34 (1) (a) and (1A)-AIR 1932 Punj 74 (FB) 
Reversed in AIR 1966 S C 1342. 

Ss. 34 (1) (a) and 66 (1)—1934 Cur L J 523 
Reversed in AIR 1967 S C 1552. 

S. 34 (LA)—AIR 1962 Punj 74 (FB) 

Reversed in AIR 1966 S C 1342. 

S. 34 (3)—AIR 1965 Guj 105 
Reversed in AIR 1967 S C 823. 

S. 35-AIR 1952 All 249 
Overruled in AIR 1964 S C 1473. 

S. 35—AIR 1955 Bom 80 
Reversed in AIR 1958 S C 875. 

S. 35-AIR 1955 Trav-Co 124 
Reversed in AIR 1931 SC 699. 

S. 40—(1962) ILR (1962) 14 Assam 80 
Reversed in AIR 1966 S C 899. 

S. 40(0-0959)33 IT R760 
Reversed in AIR 1961 S C 126o. 

S. 42-( 1957)31 IT R72 (Bom 
Reversed in AIR 1961 S C <01. 

S 42 (1) and (3)—AIR 1951 Mad 600 
Reversed in AIR 1954 S C1198. 

S 42 ( 3 )—AIR 1951 Mad 600 
Reversed in AIR 1954 S C 198. 

S. 44-AIR 1957 Andh Pra 368 
Overruled in AIR I960 Andh Pra 23 (FB). 

c 44 -AIR I960 Andh Pra 23 (FB) 
Overruled in AIR 1961 SC (0J. 

S 44-AIR 1961 Andh Pra'7 
Reversed in AIR 1934 S C 8 -o. 
c 44 -.\IR 1961 Andh Pra 7 
Overruled in AIR 1963 Andh Pra 460. 
c 44 —AIR 1958 Mad 8 
Overruled in AIR 1901 S C 609. 

9 45— MR 1957 Cal 667 
Overruled in AIR 1964 S C 14/3. 

9 45— MR 1956 Mad 517 
'Reversed in AIR 1962 S C 663. 

S 46 -AIR 1951 Cal 430 
’Reversed in AIR i952 Cal 601. 

S. 46-AIR 19o4 Mad.1091 
Reversed in AIR 1954 MadI 1031. 
c lflm-MR 19o3Mad 517 
S Reversed in AIR 1062 S C 663. 

c 46 m—AIR 1950 Bom 33 

S * Overruled in AIR 1958 SC 20 . 

^‘MiflSo 1473 - 

S *Reversed*in A1 R^52 Cal 601 (DB). 

‘fcsssawsc* 

S 'Reused in^R ^OSC 1303. 
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Income-tax Act (contd.) 

S. 60-AIR 1957 All 826 
Held overruled by A I R I960 S C 1297 as inter 
Dreted in AIR 1937 All 362. 

S. 66 -AIR 1952 Pat 106 
Reversed id AIR 1954 S C 253. 

S. 66 (1)-1963 Raj L W 561 
Reversed in AIR 1960 S C 1959. 

S. 6i(4)-AIR 1956 Bom 442 
Reversed in AIR 1959 S C 1177. 

Sch., R. 2 (a)—AIR 1953 Cal 299 
Reversed in AIR 1955 S C 50. 

Sch., R. 3 (b) -(1963) 50 I T R 617 (Mad) 

Reversed in AIR 1965 S C 1004. 

Sch., R. 3 (b)-AIR 1960 Punf 508 
Reversed in AIR 1964 S C 1403. 

Sch., R. 6 —AIR 1963 Cal 598 
Reversed in AIR 1965 S C 1902. 

Income-tax Appellate Tribunal Rules (1946) 

R. 24-AIR 1955 Mad 39 
Overruled in AIR 1935 Mad 62 (FB). 

Income-tax Rules (1922) 

B* -3 -AIR 1955 Assam 201 
Reversed in AIR 1961 SC 1579. 

B. 24—AIR 1955 Assam 201 
Reversed in AIR 1961 SC 1579. 

Independence Act (1947) 

S. 7-AIR 1953 Pepsu 161 

„ Overruled in AIR 1953 SC 22’ 

S. 8 -AIR 1934 Mad 1155 
Reversed in AIR 1955 SC 817. 

S. 9-AIR 1954 Mad 1155 
Reversed in AIR 1955 S C 817. 

S. 10-AIR 1954 Mad 1155: 

Reversed in AIR 1955 SC 817. 


Liabilities) 


Independence (Rights, Properties and 
Order(1947) 

Art. 8(1) (a)—AIR 1952 Cal 140 
Overrided in AIR 1933 Cal 87 (FB). 

Cl. 8(1)-AIR 1954 Punj 129 
Reversed in AIR 1957 SC 652. 

Cl. 9—AIR 1954 Pun| 129 
Revised in AIR 1957 SC 652. 

Para. 10-AIR 1954 Punj 181 
Overruled in AIR 1958 Pun) 453. 

^(Provisional Constitution) Order (1947) 

Cl. 7-AIR 1954 Mad 1155 

Reversed in AIR 1955 SC 817. 

Industrial Disputes Act (14 of 1947) 

Preamble—AIR 19 H Gal ’2 

S * "v r T U R C ?r&V A « lR 19 32 SC 1500. 
b * 2—AIR 1959 Pat 187 

Reversed in AIR 1962 SC 1193. 

S '2(j)-AIR 1931 Mad 239 

c o7« r, *U n AIR 190 3 Mad 89. 
s -- 0) AIR 1962 Mad 284 
Reversed in AIR 1965 Mad 253. 

C AIR 1958 SC 353=1958 SCI 637 

S '£ (kHl ? 53 > 1 Lab L J 757 (L A T I) I FB WPal \ 
c feuled in AIR 1957 SC 532 ' (FB) (Cal) 

n. (k) 7< 1952 ) 1 Lab L J 122 (Mad) 

Overruled in AIR 1958 S C 353=19= 

nJ 00) T AIR 1955 Bom 294 

*•lass sssas sr ie 

Overruled in AIR 1982 Bom 152 (FB). 


1958 SCJ 637. 


Industrial Disputes Act (contd.) 

S. 2 (s)—(1954) 1 Lab L I 638 
Reversed in AIR 1955 SC 404. 

S. 8 (2)—AIR 1958 Cal 208 
Overruled in AIR 1958 SC 1018. 

S. 10—AIR T-5S Cal 208 
Overruled in AIR 1958 SC 1018. 

S. 10—f 1962) .5 Fac L.R 52 (Cal) = 1962.2 Lab 
L T 452 

Overruled in AIR 1965 Cal 454. 

S. 10-AIR I960 Mad 190 
Overruled in AIR 1961 Mad 370. 

S. 10(1)-AIR 1957 Pat 722 
Beversed in AIR 1959 S C 230. 

S. 10(1) (c) —AIR 1957 Punf 255 
Overruled in AIR 1958 SC 1018. 

S. 10 A—(1961) 1 Lab L J 81 (Ker) 

Held overruled by AIR 1983 SC 874 in AIR 1903 
Ker 324. 

S. lO-A-1962 Ker L J 865 
Held overruled by AIR 1963 SC 874 in AIR 1963 
Ker 324. 

S. 11—AIR 1950 Mad 839 
Held overruled by AIR 1950 SC 188 as inter, 
preted in AIR 19 »o Cal 504. 

S. 15-AIR 1950 Mad 839 
Held overruled by AIR 1950 SC 188 as interpre~ 
tated in AIR 1966 Cal 504. 

S. 15-AIR I960 Mad 196 
Reversed in AIR 1961 Mad 370. 

S. 15—AIR 1961 Punj 569 
Reversed in AIR 1984 Punj 313. 

S. 17—(1963) 2 Lab L J 303 (Mad) 

Overruled in AIR 1966 SC 380. 

S. 17-A—AIR 1903 Mys 241 
Overruled in AIR 1969 S C 380a. 

S. 20 (3)—AIR 1963 Mys 241 
Overruled in AIR 1966 SC 380. 

S. 25-C—(1955) 1 Lab L J 67 (Bom) 

Overruled in AIR 1956 SC 628. 

S.. 25-F—AIR 1955 Bom 294 
Beversed in AIR 1957 SC 121. 

S. 25-F—AIR 1959 B om 65 
Overruled in AIR 1962 Bom 152 (FB). 

S. 25-F—AIR 1961 Mad 217 
Reversed in AIR 1964 Mad 103. 

S. 25.J —AIR 1959 Bom 65 
Overruled in AIR 1962 Bom 152 (FB). 

S. 33-AIR 1959 Bom 248 
Overruled in AIR I960 SC 875. 

S. 33 (2), Proviso—AIR 1960 Bom 390 
Overruled in AIR 1902 S C 1500. 

S M 613 ( fcJ) 1962 " 1 Fa ° L R 169 = 19fl2 -l Lab 

Overruled in AIR 1965 Cal 454. 

S L j 45* (Cal)" 1962 5 Fac L R 52 = 1982 2 Lab 

Overruled in AIR 1965 Cal 454. 

S. 33 (2)—AIR 1901 Guj 22 
Overruled in AIR 1962 SC 1500. 

S. 33 (2) (b)—(1963) 2 Lab L J 303 (Mad) 

Overruled in AIR 1960 S C 380. 

S. S3 (2) (b), Proviso—AIR 1983 Mys 241 
Overruled in AIR 1963 S C 380. 

S. 33-A—AIR 1959 Bom 248 
„ Overruled in AIR i960 S C 875. 

S. 33 B-AIR 1959 Punj 383 

Held impliedly overruled by AIR 1967 S C °84 
in AIR 1967 Punj 430. ^ 

Di| P»ites Appellate Tribunal Act (48 of 

S. 7-AIR 1954 Bom 171 
Reversed in AIR 1957 S C 73. 
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Industrial Disputes Appellate Tribunal Act (contd.) 

S. 12—.AIR 1959 Bom 248 
Overruled in AIR 1960 S C 875. 

S. 22—AIR 1959 Bom 248 
Overruled in AIR I960 S C 875. 

Industrial Disputes (Bombay) Rules (1957) 

R. 63(2) and Form XVIII-AIR I960 Bom 390 
Overruled in AIR 1962 S C 1500. 

Industrial Disputes (Central) Rules (1957) 

R. 60 a D d Form K-AIR 1961 Guj 22 
Overruled in AIR 1962 S C 1500. 

Industrial Disputes (Madras Amendment) Act (12 
of 1949) 

S. 5-AIR 1951 Mad 191 
Peversed in AIR 1953 S C 53. 

S. 6—AIR 1951 Mad 191 
Reversed in AIR 1 .’53 S C 53. 

Industrial Employment (Standing Orders) Act (20 
of 1946) 

AIR 1959 Mad 479 
Reversed in AIR 1931 Mad 393. 

Industries (Development and Regulation) Act (1951) 
S. 15-AIR 1961 Guj 73 

Reversed in (1962) 1 S C J 718=AIR 1962 S C 
588. 

S. 18-A (1) (b)—AIR 1961 Guj 73 
Reversed in AIR 1962 S C 588. 


Insurance Act (4 of 1938) 

Preamble—(1963) 67 Cal W N 69 
Reversed in AIR 1966 S C 1644. 

S. 105-ILR (1956) Bom 685=58 Bom L R o78 
Reversed in AIR 1961 S C 578. 

Interpretation of Statutes 

AIR 1953 S C 252 
Overruled in AIR 1655 S C 661. 

AIR 1953 All 698 ^ „ rtOQ 

Overruled in AIR 1962 All-88 . ...... 

AIR 1956 All 35=ILR(19o5) 2 All 612=(1955) 6 

Impliedly overruled in AIR 1963SC274=(1963) 
2 S C J 59. 

I960 All L J 557 
Reversed in AIR 1962 All 590. 

(1957) 1 Andh W R 277 

Overruled in AIR 1961 Andh Pra 4o4. 

(1957) 2 ADdh W R 29 
Reversed in AIR 1959 Andh Pra 538. 

(1963) 2 Andh W R 257 
Reversed in AIR 1964 S C 1027. 

55 Bom L R 246 (DB) 

Reversed in AIR 1953 S C -5-. 

AIR 1954 Bom 249 (DB)=o5 Bom L R 994 
Reversed in AIR 1961 S C 921. 

AIR 1957 Bom 130 
Reversed in AIR 1963 S C 358. 

A, S B rA?ri9e0SC10fl8. 

A Reversed"in MR 1966 S C 1953. 

1936 SC 1203. 

1958 Mad L J (Crl) 11 (Ker) 

Reversed in AIR 1931 S C 617. 

A Implied ly^vernilcd in AIR 1963 S C 274. 

,L R H eSi^l'/R 3 ?9a6SC 1676. 


Interpretation of Statutes (contd.) 

AIR 1950 Madh B 46 
Overruled in AIR 1950 Madh B 60. 

AIR 1958 Madh Pra 425 
Partly reversed in AIR 1962 S C 1281. 

AIR 1958 Orissa 185 
Peversed in AIR 1959 S C 239. 

AIR 1962 Orissa 24 
Reversed in AIR 1964 S C 1284. 

AIR 1954 Pat 262 
Reversed in AIR 1959 S C 1073. 

AIR 1957 Pat 235 
Reversed in AIR 1961 S C 1312. 

AIR 1957 Punj 100 
Overruled in AIR 1967 Punj 430. 

ILR (1958) Punj 1090 
Overruled in AIR 1964 Pudj 246. 

AIR 1959 Punj 386 
Overruled in AIR 1967 Punj 430. 

Iron and Steel (Scrap Control) Order (1943) 

Cl. 8-AIR 1957 Madh Pra 179=1957 M P C 473 
Held reversed by Cri. Appeal No. 162 of 19o7» 
D/. 16.12 1959 (SC) in 1961 (1) Cri L J 674 
(M P). 

Jaipur General Clauses Act, 1944 

S. 3-AIR 1951 Raj 25 
Reversed in AIR 1951 S C 467. 

Jaipur Opium Act (1924) 

S. 1—AIR 1951 Raj 25 
Peversed in AIR 1951 S C 467. 


J. & K. Right to Prior Purchase Act (1993) 

S. 14-AIR 1955 J & K 25 (FB) . 

Held overruled by AIR 1982 S C 1476 m . 
1965 J & K 62 (FB). 

S. 15-AIR 1955 J & K 25 (FB) 

Held overruled by AIR 1962 S C 1478 in A 
1965 J & K 62 (FB). 

Kathiawar States Union 

AIR 1952 Sau 49 
Reversed in AIR 1954 S C 680. 

Kerala High Court Act (5 of 1959) 

S, ^ded 9 taAm r i9 4 83 Ker 72 (FB) and Bever*d 
in AIR 1965 S C 654. 

Kutch (Application of Laws) Order (1949) 

Para. 4—AIR 1954 Kutch 42 
Reversed in AIR 1957 S C ol7. 


id Acquisition Act (1 of 1894) 

1—AIR 1962 Madh Pra 80 
Reversed in AIR 198o S C 4-7. 

I. 3 (a)-AIR 1963 Cal 534 
Overruled in AIR 1965 S C 99a. 
1.4-AIR 1958 All 872 
Reversed in AIR 1932 S C 704. 

: 4 m— AIR 1982 Madh Pra 80 
Reversed in AIR 1965 S C 427. 

; 4—AIR 1962 Pat 460 

* Reversed in AIR 1963 S C 1077. 

• 5.4—AIR I960 All 564 
‘Overruled in AIR 1962 All 221. 

! 12 (2)—AIR 19o4 Bom 419 

Overruled in AIR 1961 S C1500. 
' C 17 m 17 (4)-AIR 1930 All 
"overruled in AIR 1962 All 221. 




1565 


Subjectwise List of Cases Overruled and Reversed 


Land Acquisition Act (covtd.) 

S. 17-AIR 1932 All 221 
Reversed in AIR 1965 S C 1763. 

S. 18 <2)-AIR 1954 Bom 419 
Overruled in AIR 1961 S C 1500. 

S. 18 (2)—AIR 1953 Cal:595 
Overruled in AIR 19So S C 1538. 

S. 18-AIR I960 Mad 278 
Overruled in AIR 1963 Mad 45. 

S. 23-AIR 1959 Ker 8 
Overruled In AIR 1981 Ker 222 (FBI. 

S. 23—AIR.1955 NUC PunJ 4593=53 Pun L R 530 
Overruled in AIR 1901 Punj 128 (FB). 

S. 28-1962 Ker L T 495 
Overruled in AIR 19 4 S C 1878. 

S. 30—(1958) Ker L J 813 
Overruled in AIR 19 31 Ker 222 (FB). 

S. 30-AIR 1959 Ker 8 
Overruled in-AIR 1961 Ker 222 (FB). 

S. 30-AIR 1959 Mys 265 
Overruled in AIR 1966 S C 237. 

S. 34—(’62) 1932 Ker L T 495 
Overruled in AIR 1964 S C 1878. 

S. 38-AIR 1962 Madh Pra 80 
Reversed in AIR 1995 S C 427. 

S. 39-AIR 1963 Cal 534 

0 Overruled in AIR 1935 S C 995. 

S. 39-AIR 1902 Madh Pra 80 
Reversed in AIR 1965 S C 427. 

S. 40-AIR 1958 All 872 
Reversed in AIR 1962 S C 764. 

S. 40 (1) (e)-AIR 1963 Cal 534 
Overruled in AIR 1965 S C 995. 

S. 40-AIR 1963 Cal 554 

^ overruled by A I R 1935 S C 646 in A I R 
1960 Ker 187a. 

S. 41 - AIR 1958 All 872 
Reversed in AIR 1962 S C 764. 

S.41 (5)—AIR 1963 Cal 5341 
Overruled in AIR 1985 S C 995. 

S. 41—AIR 1902 Madh Pra 80 

„ Reversed in AIR 1965 S C 427. 

S. 42-AIR 1958 All 872 
Reversed in AIR 1962 S C 764. 


Land Acquisition (Amendment) Act (1961} 
S. 7-AIR 1903 Cal 534 
Overruled in AIR 1965 S C 935. 


Act (21 of 


L * n i954 q ) Uiiili0n * U ’ P ‘ Amcndment ) 

S. 17-AIR 1960 All 504 
Overruled in AIR 1902 All 221. 

Land Customs Act (19 of 1924) 

S. 5-AIR 1959 Cal 350 
„ Overruled in AIR 1967 Cal 239. 

S.9-AIR 1959 Cal 350 
Overruled in AIR 1967 Cal 239. 

Land Resettlement Manual 

Chap. 8, Para. 17—(1958) ILR (1958) Punj 1090 
Overruled in AIR 1904 Punj 240. 

Letters Patent (Calcutta) 

Cl -12-AIR 1930 Cal 430 

aW-JSfia in AIR 1937 Cal 

Reversed in AIR 1905 S C 507. 

Letters Patent (Lahore) 

cl Lp—AIR 1954 Punj 40 

H°Jr rrU A 1 ?n AIB 1907 S C 1380. 

CL -7-AIR 1958 Punj 305. 

Reversed in AIR 1902 S C 247 . 


Letters Patent (Lahore) ( contd.) 

Cl 37-AIR 1958 Punj 365 
Reversed in AIR 1902 S C 247. 

Letters Patent (Nagpur) 

Cl. 10-AIR 1930 Madh Pra 83 (FB) 
Overruled in AIR 19 32 Madh Pia 93 (FB). 

Letters Patent (Pa'na) 

Cl. 10-AIR 1905 Pat 190 
Overruled in AIR 19^5 Pat 472 (FB). 

Cl. 31-AIR 1951 Pat 626 
Overruled in AIR 1957 Pat 102. 


Limitation Act (9 of 190S) 


AIR 1955 NUC (Mad) 3938 
Overruled in AIR 1962 Mad 349. 

S. 3—AIR 1956 All 660 
Reversed in AIR 19 3 S C 1105, 
S.5-\IR 1951 All 614 
Overruled in AIR 1957 All 459. 

S. 5-AIR 1958 All 691 
Overruled in AIR 1911 All 139 (FB) 

S 5-AIR 1981 All 139 h 

Overruling AIR 1958 All 691 
Overruled in AIR 1964 S C 2 :0 

S. 5—AIR 1958 Andh Pra 230 
Overruled In AIR 1954 S C 200 
S. 5-AIR 1959 Andh Pra 507 
Overruled in AIR 196L Andh Pra 116 
S. 5—AIR 1950.Cal 217 
Overruled in AIR 1954 Cal 352. 

S. 5-AIR 1957 Mad 300 
Overruled in AIR 1964 S C 260. 

S. 5-AIR 1958 Mad 410 
Overruled in AIR 1954 S C 250. 

S. 5-AIR 1957 Pat 235 
Reversed in AIR 1901 S C 1312. 

S. 6—(I960) 1 Mad L J 343 
Overruled in AIR 1934 Mad 169. 


a. i —Attv iyo8 Ker 228 
Overruled in AIR 19:4 Ker 8 (FB). 

S. 7—AIR 1960 Ker 43 
Overruled in AIR 1934 Ker 8 (FB). 

S. 9-AIR 1958 PuoJ 341 
Reversed in^AIR 1901 punj 84. 

S. 12—AIR 1950 All 486 
Overruled in AIR 1965 All 443. 

S. 12-AIR 1952 All 810 
Overruled in AIR 195 3 All 305 (FB). 

S. 12-AIR 1953 AU 558 * 

Overruled in AIR 1955 All 305 (FB) 

S. 12 (2)—AIR 1950 All 273 (FB) 
Overruled in AIR 1964 S C 1099. 

S. 12 (2)-AIR 1950 Assam 83 
Overruled in AIR 1955 Assam 129 (SB) 
S. 12-AIR 1952 Bhopal 39 
Overruled in AIR 1930 S C 1713 
S. 12 (2)—AIR 1951 Him Pra 67 ' 
Overruled in AIR 1966 S C 1713. 

S. 13-AIR 1944 Mad 437 
Overruled in AIR 1955 Mad 98 (FB). 

S. 18-AIR 1950 Cal 520 ' 

Overruled in AIR 1901 Cal 81. 

S. 18-AIR 1954 Cal 604 
Overruled in AIR 1961 Cal 81, 

S. 18 (2). Proviso—AIR 1958 Ker 272 
Overruled in AIR 1961 S C 1500. 

S. 19—(I960) 1 Mad L J 346 
Overruled in AIK 1904 Mad 169 (FB). 
S. 19—AIR 1959 PonJ 249 ^ 

Reversed in AIR 1993 Punj 25 
S. 20-AIR 1962 All 91 1 * 

Reversed in AIR 1967 S C 1631 
S. 22-AIR 1957 Cal 688 
Reversed in AIR 1980 Cal 15 (DB). 
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Limitation Act (contd.) 

S. 29-AIR 1952 All 816 
Overruled in AIR 1956 All 305 (FB). 

S. 29 (2)-AIR 1955 All 273 
Overruled in AIR 1964 S C 1099. 

S. 29—AIR 1961 All 139 (FB) 

Overruling AIR 1958 All 691 Overruled in AIR 
1964 S C 260. 

S. 29 (2)—AIR 1957 Andh Pra 406 
Overruled in AIR 1964 S C 260. 

S. 29 (2J-AIR 1958 Andh Pra 230 
Overruled in AIR 19 4 S C 260. 

S. 29 (2) -AIR 1957 Mad 300 
Overruled in AIR 19 4 S C 260. 

S. 29 (2)—AIR 1958 Mad 416 
Overruled in AIR 1964 S C 2C0. 

Art. 12(a)—AIR 1954 Mad 961 
Overruled in AIR 1967 S C 727. 

Art. 30-AIR 1955 N U C (Mad) 3938 
Overruled in (1961) 2 Mad L J 521. 

A r t. 31—AIR 1961 Andh Pra 454 
Overruled in 0961) 2 Andh W R 49. 

Art. 31-AIR 1951 Cal 462 
Overruled in AIR 1962 S C 1716. 

Art. jl—AIR 1952 Nag 77 
Overruled in AIR 19^2 S C 1716. 

Art. 31—AIR 1955 Punj 83 
Overruled in AIR 1957 Punj 49. 

Art. 31—AIR 1951 Simla 254 
Overruled in AIR 1957 Punj 49. 

Art 48 -AIR 1951 Mad 572 
Reversed in AIR 1953 SC 98. 

Art 49 —AIR 1951 Mad 572 
Reversed in AIR 1953 S C 98. 

53-AIR 1954 J & K 49 
Reversed in AIR 1959 S C 1349. 

Art 62—AIR IS55 Mad-643 
Overruled in AIR 1956 Mad 254. 

Art 85—AIR 1954 f & K 49 
Reversed in AIR 1959 S C 1349 
Art. 120—AIR 1961 Andh Pra 279 
Reversed in AIR i960 S C 470. 

Art 120—AIR 1953 Bom 79 
A Overruled in AIR 1965 S C 1773. 

Art 120—AIR 1951 Mad 572 
Reversed in AIR 19^ 5 , S Jj 98 - 
Art 120 —AIR 19o5 Mad 643 
A Overruled in AIR 1956 Mad 254. 

Art fy>—AIR I960 Bom 411 
Ar Reversed in AIR1967 S C 278. 

Art 132—AIR 19o9 Punj 249 
Reversed in AIR 1963 Punj 25. 

Art 136-AIR 1961 Andh Pra 279 
A Reversed in AIR 1986 S C 470. 

Art 142—AIR 1954 Andh Pra 17 
A Overruled in AIR 1957 A ndh Pra oo7. 

Art 144 — AIR 1961 Andh Pra 279 
Reversed in AIR 1966 S C 470. 

. ,"l 4 r i 44 -AIR 1955 NUC (Cel) 5560 (DB) 

A^lTiAIR M55 Hrf MFbT 

l^\3o'a d J n i4 A ^im 9 19 A “9 d Mys32?- 

A Re«rsedin AIR ISM S C 448. 

Art. 144-AIR 19 o2 Pa ^ ^ 

"" I H 202=AIR 1955 NUC (Pat) 

* Overruled in AIR 1958 ft* 386 (FB). 

in AIR 1961 PunI 270. 

Arts 14 °. 144— AIR 19oo Raj 1U- 
Overruled in AIR I960 Raj 1 (SB). 


Limitation Act (contd.) 

Art. 151—AIR 1958 Punj 365 
Reversed in AIR 1962 S C 247. 

Art. 158—AIR 1955 Ajmer 47 
Overruled in AIR 1967 S C 1233. 

Art. 159-AIR 1953 Mad 909 
Overruled in AIR 1955 Mad 637. 

Art. 162-AIR 1950 Cal 217 
Overruled in AIR 1954 Cal 352. 

Art. 163(b)-AIR 1950 Cal 217 
Overruled in AIR 1954 Cal 352. 

Art. 170-AIR 1959 Andh Pra 507 
Overruled in AIR 1961 Andh Pra 116. 

Art. 173-AIR 1951 H P 67 
Overruled in AIR 1966 S C 1713. 

Art. 181-AIR 1962 All 91 
Reversed in AIR 1967 S C 1631. 

Art. 181-AIR 1953 Cal 294 
Overruled in AIR 1959 Cal 368. 

Art. 181-AIR 1962 Him Pra 24 
Reversed in AIR 1967 S C 990. 

Art. 181-AIR 1965 Ker 99 
Overruled in AIR 1967 Ker 163. 

Arts. 181, 182-AIR 1958 Punj 132 
Over, in AIR 1965 S C 1477 = (1965) 2 SCJ 29. 
Art. 182 (7)-AIR 1960 Cal 243 
Reversed in AIR 1966 S C 1953. 

Arc. 182 (5) -AIR 1959 Madh Pra 403 
Overruled in AIR 1963 Madh Pra 176 (FB). 

Arts. 182, 183-AIR 1964 Mad 221 
Overruled in AIR 1967 Mad 45 (FB). 

Art. 182-AIR 1958 Punj 132 (FB) 

Over, in AIR 1965 S C 1477 = (196o) 2 SC} 29. 

M. P. Land Revenue Code (2 of 1955) 

S. 50 -ILR (1962) Bom-73 = 63 Bom L R 628 
Overruled in AIR 1965 Bom 34. 

S. 151-AIR 1959 Bom 78 
Overruled in AIR 1966 Bom 64. 

S. 237-1961 Nag L J 235=ILR (1962) Bom 73 - 

63 Bom L R 628 

Overruled in AIR 1965 Bom 34. 

M. P. Land Revenue Code (20 of 1959) 

S. 250-1962 M P L J 738 = ILR (1963) Madh Pra 
348 

Overruled in AIR 1967 Madhi Pra U. 

S. 250-1963 M P L J 292 = 1963 Jab L J 4.0 
Overruled in AIR 1967 Madh Pra 14. 

S. 250-1963 M P L J (Notes) 4o 
Overruled in AIR 1967 Madh Pra 14. 

S. 257 (i)-1963 M PL J 292 

Overruled in AIR 1967 Madh Pra 14. 

M. P. Public Trust Act (30 of 1951) 

S. 5-1959 M P L J (Notes) 1 
Overruled in 1962 M P L J 799, 

Madras Civil Services (Disciplinary Proceeding*) 
Tribunal Rules (1948) __ 

R. 4 (c), Pro viso—AIR 1955 Mad - 
Reversed in AIR 19o6 Mad 613. 

Madras Commercial Crops Markets Act (20 of 1 

was void in AIR 19o9 S C 300. 

Madras District Police Act (24 of 1859) 

S. 53-AIR 1961 Pra 370 
Reversed in AIR 1964 S C 33. 

Madras Electricity Supply Undertakings (Acqur*.- 
lion) Act (43 of 1949) 

S. 1-AIR 1?51 Mad 979 (Pts C, E) 

Reversed in AIR 19^4 SC- 
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Madras Essential Articles (Control and Fequisi. 
Honing) (Temporary Powers) Act (29 of 1949) 

S. 3—(1957) 2 Andh WR 29 = ILR (1957) Andh 
Pra 450 : 

Reversed in AIR 1959 Andh Pra 538. 

Madras Factories Rules (1950) 

R, 103—AIR 1958 Andh Pra 79 
Overruled in AIR 1964 S C 1893. 

Madras Food Procurement Order (1949) 

Cl. 1—AIR 1959 Andh Pra 352 
Reversed in AIR 1965 S C 1773. 

Madras Hindu Religious and Charitable Endow 
ments Act (19 of 1951) 

S. 6 (6)-(1954) 67 Mad L W 767 
Overruled in AIR 1955 Mad 378. 

S. 6 (13)—AIR 1961 Mad 258 
Reversed in AIR 1965 SC 1916. 

S. 64 (4)-ILR (1962) Mad 449:= (1962) 2 Mad L I 
67=75 Mad L W 546 J 

Reversed in AIR 1965 S C 1578. 

S. 78-AIR 1953 Mad 615 
Overruled in AIR 1954 Mad 500. 

S. 87-(1958) l Andh WR 263 

& <S?5 A,R 1959 ADdh Pra 129 - 

Held overruled by AIR 1954 Mad 500. 

S r‘ U 90 2) Mad 449 = (1962) 2 Mad 

L J 0/ 

Reversed in AIR 1955 S C 1578. 

S. 103 (J), Expin.—AIR 1953 Mad 214 
Overruled in AIR 1955 Mad 378. 

Madras Motor Vehicles Taxation Act (3 of 1931) 

S *A 1A ’ Expin.—AIR 1961 Andh Pra 63 
Overruled in AIR 1965 Andh Pra 79. 

Madras Prevention of Adulteration Act (3 of 1918) 
S.3-(1956) 2 ML J 465 
Overruled in AIR 1961 SCI. 
s -18—(1956) 2 Mad L J 465 
Overruled in AIR 1901 SCI. 

Ma< 1949) ,e * at,OUS Li( ' gation <PKv«ntion) Act (8 of 

SS b 2(1> ’ j7 AIR 19 ’ 2 Andh Pra 4 
Reversed in AIR 1965 S C 1827. 


Mahomedan Law 

“Gift 

1956 Andh W R 771 
Overruled in AIR 1958 Andh Pra 751. 

“Minor 

AIR 1952 Nag 17 
Reversed in AIR 1955 Nag 193. 

“Pre-emption 

AIR 1962 All 199 
Reversed in AIR 1905 S C 314. 

“Wakf 

AIR 1959 Raj 177 
Reversed in AIR 1961 S C 1402. 

Marumakkathayam Law 

“Jllom 

AIR 1951 Tray Co 225 
Overruled in AIR 1954 Trav-Co 487 <FB). 

"■i8fe l i an ? y p*°p 

Ke^L j r 943 T " = 1L R < 1982 > 2 Ker 149 = 1962 
Overruled in AIR 1983 Ker 354 . 


Marumakkathayam Act (contd.) 

—Karnavan 

AIR 1959 Ker 403 
Overruled in AIR 1964 Ker 8 (FB). 

—Partition 

1962 Ker L T 99=ILR (1962) 2 Ker 149=1962 Ker 
L J 943 

Overruled in AIR 1983 Ker 354. 

—Powers of karnavan 

ILR (1959) Ker 902 
Reversed in AIR 1963 S C 128. 

—Tarwad 
AIR 1951 Mad 561 
Overruled in AIR 1964 S C 138. 

AIR 1953 Mad 425 

Held overruled by A 1 R 1956 Mad 244 as inter¬ 
preted in AIR 1959 Ker 67 (FB). 

Marwar Limitation (Amendment) Act (32 of 1949) 

S. 4- 19 54 Raj LW 403=AIR 1955 NUC (Raf) 680- 
Overruled in AIR 1955 Raj 97 (FB). 1 

Marwar Pre-emption Act (1922) 

S. 3 (3)-Am 1954 Raj 231 
Overruled in AIR 19:0 Raj 125 (SB). 

Medica!«“d g To0et Preparations (Excise Daties) Act 

S 21-AIR 1963 Andh Pra 332 
Reversed in AIR 1964 S C 1870, 

Merged States (Laws) Act (59 of 1949) • 

S. 1-AIR 1954 Kutch 42 
Reversed in AIR 1957 S C 517. 

Mineral Concession Rules (1949) 

R. 27-AIR 1959 Punj 570 
Reversed in AIR I960 S C 606. 

Mines Act (4 of 1923) 

S. 30-AIR 1958 Nag 71 
Overruled in ArR 1981 S C 1543.. 

S. 39-AIR 1956 Nag 71 
Overruled in AIR 1961 S C 1543. 

I Mines Act (35 of 1952) 

S. 18-AIR 1957 Cal 483 
Overruled in AIR 1961 S C 1543, 

S. 23-AIR 1957 Cal 483 

Overruled in AIR 1961 S C 1543. 

S. 76-AIR 1958 Pat 378 
Reversed in AIR 1981 S C 838. 

MU * Act‘(5 d 3 o“; (RegUl,t, ' 0a “ d »•*•!•»»«> 

S. 4 (1)—AIR 1956 Andh 81 
Reversed in AIR 1963 S C 264. 

Mines Creche Rules (1946) 

R. 3—AIR 1957 Cal 483 
Overruled in AIR 1961 S C 1543. 

Minimum Wages Act (11 of 1948) 

—Preamble 

AIR 1958 Bom 332 
Reversed in AZR I960 S C1008 . 
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Minimum Wages Act (contd.) 

S. 2 (b)-AJR 1964 Bom 67 
Reversed in AIR 1966 S C 189. 

S. 18—AIR 1964 Bom 67 
Reversed in AIR 19 36 S C 189. 

S. 19-AIR 1964 Bom 67 
Reversed in AIR 1966 S C 189. 

S. 20 (1)—AIR 1981 Mad 77 
Overruled in AIR 1962 S C 481. 

S. 22-A-AIR 1964 Bom 67 
Reversed in AIR 1966 S C 189. 

S. 22-B (1) (b)-AIR 1964 Bom 67 
Reversed in AIR 1906 S C 189. 

Sch. A, Part I, Entry No. 8 -AIR 1958 Bom 332 
Reversed in AIR 19 0 S C 1058. 

Minimum Wages (Madras) Rules (1953) 

R. 23-AIR 1961 Mad 77 
Overruled in AIR 1962 S C 481. 

Motor Vehicles Act (4 of 1939) 

S. 2 (19)—AIR 1950 All 234 
Overruled in AIR 1958 All 733 (FB). 

S. 42-AIR 1950 All 234 
Overruled in AIR 1958 All 733 (FB). 

Ss. 42 (1) and 123 (l)-AIR 1956 All 27 
Reversed in AIR 1959 S C 79. 

S. 43-A—(1 sj64) 1 Mad L J 92 
Reversed in AIR 1964 S C 1573. 

S. 43-A—AIR 1965 Mad 473 
Partially reversed in AIR 1966 S C 1366. 

Ss. 44 (3) (a), 47 and 57-AIR 1961 Raj 129 
Overruled in AIR 1966 Raj 127 (FB). 

S. 44-A-AIR 1957 Mad 599 (FB) 

Overruled in AIR 1960 S C 1191. 

Ss. 46, 48, 64 and 64-A-AIR 1960 Ker 111 
Overruled in AIR 1966 Ker 137. 

S. 47 (1) and S. 57 (3) and (4) - A I R 1905 Mad 
79 (F B) 

Partially reversed in AIR 1966 S C 1336. 

Ss. 47. 64 and 64-A—AIR 1934 Pat 154 
Reversed in AIR 1966 S C 1780. 

S. 47-AIR 1961 Raj 129 
Overruled in AIR 1966 Raj 127 (FB). 

S. 48-AIR 1960 Ker 111 
Overruled in AIR 1966 Ker 13/. 

S. 57-AIR 1952 Nag 353 
Overruled in AIR 1936 S C lo6. 

S. 57-AIR 1961 Raj 129 
Overruled in AIR 1966 Raj 127 (FB). 

S. 57 (3)—AIR 1965 Mad 79 (FB) 

Partly reversed in AIR 1960 S C 1306. 

S. 58 (2)—AIR 1957 Andh Pra 470 
Overruled in AIR 1957 S C 489. 

S. 58 (2)—AIR 1952 Nag 353 
Overruled in AIR 1960 S C 156. 

S. 60—AIR 1957 Andh Pra 470 
Overruled in AIR 1957 S C 489. n , 

S. 62 Proviso 1 - ILR (1958) 8 Raj 940=19o9 Raj 

L W 264 

Overruled in AIR 1931 Raj 98. 

S. 62 (1) (c)—AIR 1952 Nag 353 
Overruled in AIR 1936 S C lo6. 

S. 62(c)-AIR 1958 Ker 144 
Overruled in AIR 19888 C 1: > ]\ A 
S 62 (c) and (d)—AIR 1959 Mys 114 
Overruled in AIR 1966 S C 150. 

S. 64—AIR I960 Ker Ill 
Overruled in AIR 1966 ker 137. 

S. 64-AIR 1952 Mad 276 
Reversed by AIK lJo- Mad 545. 

S 1 - 4 —air 1959 Raj 121 
Overruled in AW 1983 S C 64. 
c 64A—AIR I960 Ker 111 

Overruled in AIR 1939 Ker 137. 

S 64 A—AIR 1958 Mad 236 
Reversed in AIR I960 SC 1191. 


Motor Vehicles Act (contd.) 

S. 64-B - AIR 1952 Mad 276 
Reversed by AIR 1952 Mad 545. 

S. 68C-AIR 1961 All 214 
Reversed in AIR 1962 All 551. 

S. 68-F (2)—AIR 1961 All 214 
Reversed in AIR 1962 All 551, 

S. 68G-AIR 19 >1 All 214 
Reversed in AIR 1932 All 551. 

S. 68H—AIR 1961 All 214 
Reversed in AIR 19 >2 All 551. 

S. 96 (1) and (2)-AIR 1961 Mad 208 
Overruled in AIR 1960 Mad 244, 

S. 123-AIR 1950 All 234 
Overruled in AIR 1958 All 733 (FB). 

S. 123-AIR 1955 All 618 
Overruled in AIR 1958 All 733 (FB). 

S. 123-AIR 1950 All 400 
Overruled in AIR 1958 All 733 (FB). 

S. 123 (1)—AIR 1959 Mys 221 
Overruled in AIR 1967 S C 1424. 

S. 130—(1901) 2 Cri L Jour 839 (Assam) 

Overruled in AIR 1965 S C 1583. 

S. 130 (1) (a) and (b)—1902(1) Cri L Jour 684(All) 
Overruled in AIR 1965 S C 1583, 

S. 133-A—AIR 1957 Mad 599 (FB) 

Overruled in AIR 1960 S C 1191. 

MUNICIPALITIES 

— Amalner Municipal Borough General Property 
(Consolidated Tax) Rules (1947) 

R. 1-AIR 1952 Bom 401 
Overruled in AIR 1)61 S C 1358. 

—Bihar and Orissa Municipal Act (7 of 1922) 

S. 98 (1) (2)—1959 B L J R 691 
Reversed in AIR 1905 Pat 288. 

S. 10 j—1963 B L J R 244 
Overruled in AIR 1967 Pat 216. 

S. 107-ILR39Pat89 
Reveried in AIR 1936 S C 1678. 

S. 115-1957 BLJR577 
Overruled in AIR 1967 Pat 216. 

S. 116-1957 BLJR577 
Overruled in AIR 1967 Pat 216. 

S. 117(1)—AIR 1958 Pat 114 
Overruled in AIR 1967 Pat 96. 

S. 119-1957 B L J R 577 

Overruled in AIR 1907 Pat -16. 

—Bombay District Municipal Act (3 of 1901) 

Ss. 10 (2), 13.(2)-(1962)_2 M ys L J 83 
Overruled in AIK 190o Mys ^27 (FB). 

S. lt>7A — AIR 1958 Bom 487 
Overruled in AIR 1906 S C -49# 

-Bombay Municipal Boroughs Act (18 of 192o) 

S. 75, Expl.-AIR 1954 Bom 188 

Reversed in AIR 1963 §J R,^*7ni 
Sc 78 79 to 81—AIR 1952 Bom 401 

Overruled in AIR 1961 S C 1358. 

S '^uie3 1 i nl4 B B°o m m 1 L 5 R 229=ILR(1932,2*,* 
463 

S. 20 a-AIR 1953 Bom 204 
Overruled in AIR I960 S C -49. 

-Bombay Municipal Boroughs Buies 

u «5t,n \_AIR 1954 Bom 188 

Versed in AIR 1903 S C 1742. 

—Calcutta Municipal Act (3 of 1923) 
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MUNICIPALITIES—Calcutta Municipal Act (1923) 

(cofUd.) 

S. 386 (1) (b)—(lOTO) 64 Cal W N 572 
Reversed in AIR 19*2 S C 169L. 

—Calcutta Municipal Act (33 of 1951) 

S. 437 (l)—AIR 1961 Cat 121 
Partially reversed in AIR 1964 S C 1279. 


P. and Berar Municipalities Act (2 of. 1922) 

S. 14 (3)—AIR 1950 Nag 195 
Overruled in 1957 M P L J 166 (Nag'. 

S. 15 (1)—AIR 1953 Nag 125 
Overruled in AIR 1961 Madh Pra 274 (FB). 

S. 15(1)-AIR 1954 Nag 255 
Overruled in AIR 1961 Madh Pra 274 (FB). 

S. 20-A-AIR 1950 Nai 212 
Heveried in AIR 1952 Nag 283. 

S. 20-A (2)—AIR 1950 Nag 212 
Overruled in AIR 1958 Madh Pra 286, 

S. 20A-AIR 1954 Nag 255 
Overruled in AIR 1961 Madh Pra 274 (FB). 

S. 38 (1) (f)—1961 M P L J 797 
Reversed in AIR 1966 S C 837. 

S. 45-AIR 1954 Nag 255 
Overruled in AIR 196L Madh Pra 274 (FB). 

S. 48—1959 Nag L J (Notes) 1 
Overruled in AIR 1963 Bom 225 which itself is 
now Reversed in AIR 1965 SC 249. 

Ss. 48, 68 ( 1 ) (b)-AIR 1963 Bom 225 
Reversed in AIR 1966 SC 249. 
►S.57(2)-ILU(1955) Nag 276 

Overruled in AIR 1958 Madh Pra 355. 

S. 68-AIR 1950 Nag 169 
Heversed in AIR 1958 SC 341. 

Ss. 80 and 48-1959 Nag L J (Notes) 1-This case 
was Overruled in AIR 1963 Bom 225 which itself 
is now Reversed in AIR I960 SC 249. 

S. 176-AIR 1950 Nag 195 
Overruled in 1957 M P L J 166 (Nag). 

S. 170 (c)-AIR 1950 Nag 195 

„ %?J u,ed » L>57 M P L J 166 (Nag), 

S. 176(e)—AIR 1950 Nag 195 f 

Overruled in 1957 M P L J 106 (Nag). 

(1947) d BerW MunicipaI Election Petition Roles 

R. 22(3)-AIR 1950 Nag 212 
(1 Reversed in AIR 1952 Nag 283. 

12) Overruled in AIR 1958 Mad Pra 286, 


of Bombay Municipal Aot (3 of 1888) 
S. 154 (l)-AIR 1951 Bom 320 
Overruled in AIR 1962 SC 151, 


of Nagpur Corporation Aot (2 of 1950) 

S. 57-AIR 1959 Bom 458 

<! \ n AIR 1903 SC w. 

S* 58-AIR 1959 Bom 458 

o few**!? AIR 1963 SC 837. 
h. 58-A—AIR 1959 Bom 458 

Q in AIR 1963 SC 837. 

S. 84-AIR 1959 Bom 458 

•WMed in AIR 1983 SC 897. 

• f • 

^ra« District Municipalities Act (5 of 1920) 
82—AIR 1953 Mad 49 

in AIR 1962 SC 151. 

«;i R i 6 ^ AIR 1950Mad49 

1x1 AIR 1962 SC 151. 

s O^L R i 5" A l R 1956 Mad 49 

SrA ?S IC ^o ,n Am 1962 SC 151, 

R 1-4 8 i” AIR 1950 Mad 49 
Overruled in AIR 1962 SC 151. 

[Vol. 14.] (SuppJ,) Fn.D. 99. 


MUNICIPALITIES (contd.) 

—Madras Town Planning Act (7 of 1920) 

Ss. 23, 25, 27 and 29-AIR 1954 Mad 454 
Overruled in AIR 1982 Mad 7 (FB). 

— Orissa Municipal Act (23 of 1950) 

S. 375-AIR 1960 Orissa 46 
Reversed in AIR 1962 SC 945. 

—Orissa Municipal Election Validation Ordinance (1 
of 1959) 

Ss. 3, 4-AIR I960 Orissa 46 
Reversed in AIR 1962 SC 945. 

S. 5(1)-AIR19P0 Orissa 40 
Reversed in AIR 1902 SC 945, 

—Punjab Municipal Act (3 of 1911) 

S?. 4 to 7—1LR tl965) 2 Puni 174; 

Reversed in ILR (1966) 2 PunJ 149. 

S. 238(1)—AIR 1957 Pun) 100 
Overruled in AIR 1967 Punf 430. 

* 

—Punjab Municipal Election Ru'es (1952) 

Rr. 8A, 8D-AIR 1961 Punf 105 
Overruled in AIR 1901 Punj 429 (FB). 

~ R of S 1950 ) Ci,y Municipal Appeals Regulation Act-(3 

S. 4 (1). Proviso—ILR (1959) 9 Rai 216 
Reversed in AIR 1965 SC 1296. 

-Rajasthan Municipalities Act (38 of 1959) 

S. 14 (2), (3)—1904 Raj L W 121=1 L R (1964) 14 
Raj 414 

Overruled in AIR 1955 Raj 229. 

-Rajasthan Town Municipalities Act (23 of:1951) 

S. 19—ILR (I960) 10 Raj 540 
Overruled in AIR 1961 Raj 250 (FB). 

-Travancore District Municipalities Act (23 of 

1110 M E) 

Ss. 280, 287-19^0 KerL J 252 
Reversed In AIR 1963 SC 1561, 

-U. P. Municipalities Act (2 of 1916) 

S. 135 (3)—19C0 All LJ 185 
Reversed in AIR 1966 SC 693. 

Ss. 160, 164-AIR 1953 All 258J 
Overruled la AIR 1902 All 315 (FB). 


MuS lf m io«? 0 “ l Law (Shariat) Application Act (8 

AIR 1954 Mad 961 
Overruled in AIR 1967 SC 727, 

Mysore Administration of Evacuee Property (Enw*. 
gency ) Act (47 of 1949) P 7 lK*ner- 


S. 30-AIR 1954 Mys 152 
Reversed in AIR 1901 SC 1087. 




) 


lMj l 0 933) Hindli LaW Women ’ s Bl « hls >(10 of 
S. 8 (2) (a) (b)—AIR 1054 Mys 88 

Overruled in AIR 1957 Mys 35. ‘ ‘ 

Mysore Income-tax Act (5 of 1923) 

S. 34—AIR 1955 Mys 49 
Reversed in AIR 1958 SC 795. 

M,s (5? o"' d Ar “ tApplic " i ““ M Act 

Sch. A—AIR 1955 Mys 99 
Reversed in AIR 1958 SC 808: 
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Mysore University Act (23 of 1956) 

Ss. 22, 23, 43, Reg. 3 (c)—1953 (1) Mys L J 278 
Reversed in AIR 1965 SC 1932. 

Negotiable Instruments Act (1881) 

Ss. 4, 13—(1963) 4 GuJ L R 305 
Reversed in AIR 1967 GuJ 1. 

S. 5-AIR 1956 Mad 695. 

Reversed in AIR 1962 SC 1148. 

S. 6-AIR 1952 Bom 306 
Reversed in AIR 1954 SC 504. 

S. 31-AIR 1950 Bom 375 
Overruled in AIR 1938 Bom 100. 

S. 44—(1955) 2 MLJ 569=AIR 1955 NUC (Mad) 
6080 

Overruled in AIR 1959 Mad 96. t 

S. 72-AIR 1950 Bom 375 
Overruled in AIR 1958 Bom 100. 

S. 85A-AIR 1957 Madh B 64 
Reversed in AIR 1959 SC 1394. 

S. 118 (a)—AIR 1958 All 54 
Reversed in AIR 1965 SC 920. 

Northern India Ferries Act (17 of 1878) 

S. 8—AIR 1962 Assam 46 
Reversed in 1962 (Supp) 3 S C R 508. 

Oil Seeds (Forward Contract Prohibition) Order 
(1943) 

AIR 1954 Mad 528 
Overruled in AIR 1964 SC 1526. 

Cl. 3-AIR 1956 Andh 9 
Overruled in AIR 1964 SC 1526. 

Opium Act (1878) 

Ss. 10. 9- AIR 1958 Madh Pra 285 
Overruled in AIR 1963 Madh Pra 337. 

S. 20.G—AIR 1963 Madh Pra 337 
Overruled in 1966 Madh Pra 1. 


Overruled and Reversed 

PANCHAYATS—Bihar Gram Cutchery Rules (conid.) 

Rr. 11. 14 and 15-1961 BLJR (5 
Overruled in AIR 1966 Pat 286. 

—Bihar Panchayat Election Rules (1950> 

R. 4-1961 BLJR 14 
Overruled in AIR 1964 Pat 11. 

R. 5-1961 BLJR 14 
Overruled in AIR 1964 Pat 11. 

R. 11-1981 BLJR 14 
Overruled in AIR 1964 Pat 11. 

R. 47-1961 BLJR 14 
Overruled in AIR 1964 Pat 11. 

—Bihar Panchayat Rai Act (1948) 

S. 60-1961 BLJR 65 
Overruled in AIR 1966 Pat 286. 

S. 79-1961 BLJR 14 
Overruled in AIR 1964 Pat 11. 

—Bombay Village Panchayats Act (6 of 1933) 

Ss. 10 (1), 11, 12—(1962) 3 GuJ L R 55 
Overruled in AIR 1966 GuJ 248. 

—C. P. and Berar Panchayats Act (1 of 1947) 

S. 42 (1) (c)-AIR 1962 Madh Pra 177 
Overruled in AIR 19c5 M P 219 (FB). 

—Maharashtra Zila Parishads and Panchayat Samities 
Act (5 of 1962) 

S. 72 (2) and (4)-66 Bom L R 729 
Overruled in AIR 1966 Bom 1 (FB). 

—Punjab Panchayat Samitis (Primary Members 
Election) Buies (1961) 

R. 17-64 PunJL R 1110=ILR (1963) 1 Punj 49 
Overruled in AIR 1963 PunJ 429. 


Orissa Agricultural Income-tax Act (24 of 1947) 

S. 29 (2)—AIR 1952 Orissa 281 
Overruled in AIR 1953 Orissa 117 (SB). 

Orissa Hindu Religious Endowments Act (4 of 1939) 

—ILR (1962) Cut 171 

Reversed in AIR 1966 SC 1544, 

S. 64(2)-ILR(1961)Cut 183 
Impliedly overruled AIR 1963 SC 1544. 

Orissa Merged States (Laws) Act (4 of 1950) 

Preamble—AIR 1954 Orissa 101 
Reversed in AIR 1958 SC 239. 

Orissa Mining Areas Development Funds Act (27 of 
1952) 

—AIR 1962 Orissa 24: 

Reversed in AIR 1964 SC 1284. 

Orissa Timber and • Forest Produce Transit Rules 

(1958) 

—AIR 19 c 3 Orissa 24 
Overruled in AIR 1967 SC 1189. 

Paddv (Acquisition and Movement) Control Order 

(1950) 

R. 15-1950 KerLT 617 ^ 

Reversed in AIR 1951 Trav-Co -41. 

PANCHAYATS 

'—Bihar Gram Cutchery Rules 

R. 7-1961 BLJR 65 

Overruled in AIR 1966 Pat ~8 j. 

P. 8A-1961 BLJR 65 
Overruled in AIR 1966 Pat 283, 


-U. P. Panchayat Raj Act (26 of 1947) 

S. 5A, Cl. (h), Proviso first—1959 All L J 477: 

Overruled in AIR 1965 All 382 (FB). 

Ss. 55 (4) and 58—1956 Ail L J 934 = 1956 All 
W R (HC) 855 

Overruled in AIR 1963 All 585. 

S. 89—1963 (1) Cri L J 507 (All) 

Overruled in AIR 1965 All 203, 


Part B States (Laws) Act (1951) 

S. 6—AIR I960 Andh Pra 375 

in AIR 1964 Andh Pra 
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Part B States Taxation Concessions Order (1950) 

Para. 6-AIR 1957 Madh Bha 64 
Reversed in AIR 195) SC 1394. 

Part C States (Laws) Act (1950) 

S. 4, Proviso - 1961 (1) Cri L J 562 (Tripura) 
Reversed in AIR 1965 SC 147. 


artition Act (1893) 

S. 4-AIR 1953 All 332 
Overruled in AIR 1956 All 687. 
S-4-Am 1953 All 332 


aersbip Act (1932) 

19-AIR 1952 PunJ 373 ™ 

Dverruled In AIR 1959 PunJ 617 (FB). 
30-AIR 1953 Mad 315 
Overruled in AIR 1961 SC 680. 
30-AIR 1958 Pat 177 

in AIR 1961 SC 680. 
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Partnership Act (could.) 

Ss. 42 and 69 (2J-66 Cal W N 262=1962 Cal L J 
230 

Overruled in A Ill 1966 SC 2-4. 

S. 42—AIR 1956 Nag 46 
Overruled in AIR 1966 SC 24. 

S. 69 (3)—AIR 1961 Bam 85 
Reversed in AIR 1964 SC 1S82. 

S. 69 (3) (a)-AIR 1951 Pat 196 
Overruled in AIR 1964 SC 1882. 

S. 69 (3)-AIR 1957 Punj 159 
Overruled in AIR 1964 SC 1882. 


Patiala Pre-emption Act 

S. 17-AIR 1954 Pepsu '9 
Reversed in AIR 1958 SC 838. 


Patiala Recovery oi State Dues Act (4 of 2002Bk) 
SI 3 (1)—(1959) 61 Punj L R 753 
Overruled in ILR (1961) 2 Punj 823. 

S. 4—(1959) 61 PuDj L R 753 
Reversed in AIR 1964 SC 1223. 

S. 4—(1959) 61 Punj LR 753 
Overruled in ILR (1961) 2 Punj 823, 

S. 11—(1959) 61 Pudj L R 753 

(1) Overruled in ILR (1961) 2 Punj 823 

(2) Reversed in AIR 1934 SC 1223. 

Patna Uaiversity Act (3 of 1962) 

S. 34-1965 BLJR 513 
Reversed in AIR 1966 SC 707. 


Payment of Wagei Act (1936) ' 

S. 2(vi) (d) and (6)-AIR 1952 Bom 87 
Reversed in AIR 1966 SC 856. 

S. 2 (vi)-AlR 1951 Cal 29 
Overruled in AIR 1964 SC 1699. 

S. 15-AIR 1951 Cal 29 
Overruled in AIR 1964 SC 1699. 

S. 17 (1) (a)—AIR 1955 Bom 283 
Overruled in AIR I960 SC 619. 


Penal Code (I860) 

S. 21, Cl. (4)—AIR 1959 All 707 
Reverted in AIR 1931 SC 218. 

S. 21—AIR 1957 Orissa 112 
Overruled in AIR 1967 SC 884. 

S. 21—AIR 1954 Pud j 189 
Overruled in AIR 1959 SC 1310. 

S. 40-AIR 1904 Boni 274 
Reverted in AIR 1965 S C 722. 

S. 71-AIR 1954 All 80 
Overruled in AIR 1955 All 275 (FB). 

S. 84—AIR 1956 Nag 187 
Overruled in AIR 1964 S C 1563. 

S. 94-AIR 1957 All 184 
Overruled in AIR 1966 All 192. 

S. 97 (l)—AIR 1957 All 714 
Reversed in AIR i960 S C 67. 

S. 100 (5)-AIR 1957 All 714 
Reverted in AIR I960 S C 67. 

S. 107-AIR 1957 All 184 
Overruled in AIR 1938 All 192. 

S. 109-AIR 1957 All 388 
Reverted in AIR 1980 S C 409, 

S 'l 2 J ) (CH) 1 882 ) 2 AndhWR 523 = (1958) 

Reversed in AIR 1901 S C 1241. 

J24-A—AIR 1959 All 101 
c B fversed in AH 1962 S C 955. 

Ss. 146,147 and 94-AIR 1957 All 184 
Overruled in AIR 1988 All 192. 

S. 147-AIR 1953 All 315 
Overruled in AIR 1955 All 232 (FBI 

S. 149-AIR 1953 All 315 

Overruled in AIR 1955 All 232 (FB). 


Penal Code (contd.) 

S. 161-AIR 1957 All 388 
Reversed in AIR i960 S C 409. 

S. 161-AIR 1959 Bom 30 
Overruled in AIR I960 S C 548. 

S. 131-AIR 1957 Raj 138 
Overruled in AIR 19 c 0 S C 549. 

S. 165-A-A1R 1957 All 388 
Reversed in AIR I960 S C 409. 

S. 165-A-AIR 1956 Cal 385 
Reversed in AIR 1959 S C 8. 

S. 171-G—AIR 1958 Mad 240 
Overruled in AIR 1957 S C 809. 

S. 204-AIR 1951 Cal 101 
Overruled in AIR 1965 S C 1251. 

S. 228—Madh BLR 1955 (Cri) 111 = AIR 1955 
N U C (Madh B) 3775 
Reversed in AIR 1959 S C 102. 

S. 300 (1), (2)—(1955) 57 Punj L R 379 
Reversed in AIR 1956 S C 526. 

S. 302-AIR 1957 All 184 
Overruled in AIR 1966 All 192. 

S. 302—(1961) 1 Andh W R 1 (FB) 

Reversed in AIK 1 64 S C 33. 

S. 304, Part 2-AIR 1957 All 714 
Beversed in AIR 1960 S C 67. 

S. 323—AIR 1953 All 315 
Overruled in AIR 1955 All 232. 

S. 354—AIR 1963 Punj 443 (FB) 

Reversed in AIR 1937 S C 63. 

S. 361-AIR 1958 Ker 121 
Overruled in AIR 1965 S C 942. 

S. 363-AIR 1955 Cal 100 
Overruled in AIR 1 )62 S C 1908. 

S. 363—19S3 Mad W N 636 
Reversed in AIR 1965 S C 942. 

S. 3 '6—AIR 1955 Cal 100=1955 Cri L J 347 
Overruled in AIR 19 2 S C 1908. 

S. 366—ILR (I960) Ker 481=1 60 Ker L T 273 
Overruled in AIR 1935 S C 942. 

S. 30o-1962 (1) Cri L J 841 (Punj) 

Overruled in AIR 1964 Punj 83. 

S. 378-AIR 1959 Andh Pra 530 
Reverted in AIR 1962 S C 586. 

S. 378-AIR 1964 Mad 367 
Overruled in AIR 1965 S C 666. 

S. 37J—AIR 1962 Mad 497 
Overruled in AIR 1964 Mad 367. 

S. 405-AIR 1952 Trav-Co 128 
Reversed in AIR 1953 S C 478. 

S. 409-AIR 1952 Punj 89 
Overruled in AIR 1957 S C 458. 


S. 409-AIR 1952 Trav-Co 128 
Reversed in AIR 1953 S C 478. 

S. 441-AIR 1950 All 157 
Overruled in AIR 1964 S C 986. 

S. 447-AIR 1950 All 157 
Overruled in AIR 1964 S C 983. 

S. 464—ILR (I960) 2 Punj 424 
Reversed in AIR 1963 S C 1572. 

S. 498-AIR 1957 Pat 285 
Reversed in AIR 1959 S C 430, 

S. 499-AIR 1960 Bom 418 
Reversed on facts in AIR 1964 S C 
S. 499, ExpL 9—AIR 1931 Punj 215 
Reversed in AIR 1966 S C 97 
S. 511-AIR 1962 Cal 370 
Reversed in AIR 1936 S C 955. 



Pepsu Judicature Ordinance (10 of 2005 Smt ) 
S. 110—AIR 1951 Pepsu 39 
Reversed in AIR 1952 S C 409. 


Police Service (Cadre) Rules (1954) 

R. 4(1) -AIR 1902 Punj 516 
Reversed in AIR 1964 S C 423. 
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Police Service (Fixation of Cadre Strength) Regu¬ 
lations (1955) 

AIR 1962 Punj 516 
Reversed in AIR 1964 S C 423. 

Police Service (Recruitment) Rules (1954) 

R. 4-AIR 1962 Punj 516 
Reversed in AIR 1964 S C 423. 

Posts and Telegraphs Manual 

Vol. 3, Sch. 1-B, R. 2-AIR 1957 Orissa 112 
Overruled in AIR 19o7 S C 884. 

Post Office Act (6 of 1898) 

S. 3 (1)—1961 (1) CriL J 5)5 (All) 

Reversed in AIR 1963 S C 822. 

S. 3-A—1)61 (1) Cri L J 595 (All) 

Reversed in AIR 1963 S C 822. 

S. 52—(1961 (1) Cri L J 595 (All) 

Reversed in AIR 1963 S C 822. 

Precedents 
AIR 1955 Andhra 49 
Overruled in AIR 1955 Andhra 87 (FB). 

Press and Registration of Books Act (1867) 

Ss 4, 5—AIR 195 ) Andh Pra 530 
Reversed in AIR 1962 S C 586. 

Press Emergency Powers Act (23 of 1931) 

S. 4 (1)—AIR 1951 Pat 12 
Reversed in AIR 1952 S C 329. 

Prevention of Corruption Act (1947) 

c o—AIR 1954 Punj 189 
Overruled in AIR 1959 S C 1310. 

S 3, Proviso—AIR 1953 Cal 226 
Overruled in AIR 1956 Cal 56 (FB). 

S. 4-AIR 1959 Bom 30 „ 

Overruled in AIR I960 S C 548. 

S. 4(1)—AIR 1957 Raj 138 
Overruled in AIR 1960 S C o48. 

S. 5 (1) (d)—AIR 1959 S C 847 
Overruled in AIR 1962 S C 19o. 

S. 5 (1) (c)-AIR 1952 Punj 89 
Overruled in AIR 1957 S C 4o8. 

S. 5 (2) and (3)—1958 All L J 424=1958 All W R 

^ Reversed in AIR 1961 S C 583. 
c 6 m—AIR 1953 Ajmer 17 
S 'Revelled in AIR 1956 S C 404. 

Prevention of Food Adulteration Act (1954) 

c 9 -AIR I960 All 504 
Overruled by AIR 1961 All 590. 

c 9—1960 All L J 94 
S Overruled in AIR 1963 All 433. 
q 9 (ixl (al—AIR 1958 Andh Pra 681 
S Overruled in AIR 1965 Andh Pra 118. 
c 2 (10) —1962 (1) Cri L J 152 (Ker) 

Overruled in AIR 1963 S C 128. 

q 7—AIR I960 All 504 
Overruled by AIR 1961 All 590. 

S. 7 - AIR 1958 Andh Pra 681 
Overruled in AIR 1965 Andh Pra 118. 

q< 7 and 16—AIR 1959 Mad 185* 

S Overruled in AIR 1981 S C 631. 

c 7 _AIR 1962 Mad 342 

Overruled in AIR 1965 Mad 168. 
c, o, io—AIR I960 All 117 

Overruled in AIR I960 All 546 (FB). 

S 10—1962 (1) Cri L J 152 (Ker) 

Overruled in AIR 1966 S C 128. 


Prevention of Food Adulteration Act (contd.) 

S. 13-1962(2) Cri LJ 579; 

Overruled in AIR 1966 Punj 328. 

S. 13 (s)—AIR I960 All 504. 

Overruled by AIR 1961 All 590. 

S. 16—AIR 1960 All 504 
Overruled by AIR 1961 All 590. 

S. 16-AIR 1959 Mad 185 
Overruled in AIR 1981 S C 631. 

S. 16(1), Rules under, R. 44(h)-AIR 1958 Andh 
Pra 681 

Overruled in AIR 1965 Andh Pra 118. 

S. 16 (1) (a) (ii) - 1962 (1) Cri L J 152 (Ker) 
Overruled in AIR 1956 S C 128. 

S. 16 (1)—AIR 1962 Mad 342 
Overruled in AIR 1985 Mad 168. 

S. 20-11956) 2 Mad L J 465=1957 Cri L J 75 
Overruled in AIR 1961 SCI. 

S. 21-AIR 1)59 All 778 
Reversed in AIR 1960 S C 905. 

S. 23-AIR I960 All 504 
Overruled by AIR 1981 All 590. 

Prevention of Food Adulteration Rules (1955) 

R. 20-1962 All Cr R 65= 64 Punj L R 57 = 1902 
(2) Cri L J 57.) 

Overruled in AIR 1986 Punj 328. 

R. 44 (h)-AIR 1958 Andh Pra 681 
Overruled in AIR 1965 Andh Pra 118. 

R. 50 (1)—1962 Ker L T 10L2=I L R (1962) 1 Ker 
436=1962 Ker L J 240=(1962) 1 Ker L R 294 

Overruled in AIK 1903 Ker 184 (IB). 

Appendix B, A.ll-14 (U.P.)-AIR 1932 All lo5 
Overruled in AIR 1964 S C 1135. 

Presidency Small Cause Courts Act (1882) 

S. 18 (a)—AIR 1951 Cal 37 
Overruled in AIR 1952 Cal 35 (FB). 

S. 18(b)—AIR 1954 Bom 129 
Held impliedly overruled by AIR 1963 S C 1681 
in AIR 1967 Cal 205. 

S. 41-AIR I960 Bom 338 
Overruled in AIR 1905 Bom 177 (FB). 

Ss. 41, 49-AIR 1952 Cal 126 
Overruled in AIR 1953 S C 148. 

S. 43-AIR 1951 Cal 32 _ 

Overruled in AIR 1953 S C 148, 

S. 45-AIR 1951 Bom 294 
Held overruled in AIR 19ol Bom 390 

S. 40-AIR 1960 Bom 338 
Overruled iq AIR 1905 Bom If t (FB) # 

S 47-AIR 19:0 Bom 338 
Overruled in AIR 1965 Bom 177 (FB). 

PROHIBITION 

—Bombay Prohibition Act (25 of 1949) 

S. 2 (22)—AIR 1951 Bom 210 
Reversed in AIR 1951S C 
Ss. 12 to 17-AIR 19ol Bom 210 
Beversed in AIR 1951 S C318. 

S. 39-AIR 1951 Bo® 2 , 1 ;) 

Reversed in AIR 1951 S C 318, 

S. 52-AIR 1951 Bom 210 c r 31.8 
Partly reversed in AIR 19ol S C uio. 

S 58—AIR 1951 Bom 210 

S ’ B °“ 199 

Overruled in AIR 1982 S C 7o). 
q 60 (b)-AIR 1952 Bom 327 

Overruled in AIR 1955 S C ! 123. 
q 136 (11—AIR 19ol Bom 21U 

S -Reve»Utn I AIR 1951 S C 3I8. 

q 139 to)-AIR 1951 Bom 210 
^'Reversed io AlR 195LSC318. 
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Provident Funds Act (1925) 

S.3 (l)-AIR 1950 Cal 212 
Overruled in AIR 1951 Cal 25. 
S. 3 (1)—AIR 1951 Cal 25 
Reversed in AIR 1952 S C 227. 


Provincial Insolvency Act (1920) 

S. 2 (d)—AIR 1951 Pat 488 
Reversed in AIR 1950 S C 3 >6. 

S. 6(c)-AIR 1962 Andh Pra 34S 
Overruled in AIR 1903 S C 1279. 

S.6(g)-AIR 1955 Punl 193 
Reversed in AIR 1958 S C 999. 

Ss. 27, 28 (2)—AIR 1962 Punj 78 
Reversed in AIR 1965 S C 951. 

S. 28 (2)—AIR 1951 Pat 488 
Reversed in AIR 195S S C338.‘ 

S. 28 (2)—(1963) 65 Punj L R 041* 
Overruled in AIR 1987 PudJ 53 (FB). 

S. 28-A, First Proviso-AIR 1956 Mad 413 
Reversed in AIR 1963 S C 992. 

S. 49-AIR 1958 All 54 
Reversed in AIR 1965 S C 920. 

S. 53-AIR 1956 All 68 
Overruled in AIR 1905 All 80. 

S. 59-AIR 1951 Mad 814 
Overruled in AIR 1957 Mad 1. 

S. 68—AIR 1963 Andh Pra 298 
Overruled in AIR 1967 S C 1780. 

S. 75-AIR 1958 All 54 
Reversed in AIR 1965 S C 920. 


Provincial Small Cause Courts Act (1887)1 

S. 16-!956 Andh W R 280=1956 Andh L T 685 

c * d in AIR 195 7 Andh Pra 133. 

S. 25-AIR 1951 Mad 275 

Overruled in (1955) 2 M L J 254 (FB). 


PUBLIC SAFETY 

“•J. & K. Preventive Detention Act (II of 2011) 

S. 8-AIR 1955 J&K7(FB) 

Overruled in AIR 1957 S C 281. 

"■Preventive Detention Act (1950) 

S. 7-AIR 1951 Bom 260 
Reversed in AIR 1951 S C 157. 

Regulation (Hyderabad No. 5 

s, A~ AII i 1951 R y d n (fb) 

Overruled in AIR 1953 Hyd 33 (FB). 

“ W SM.W UW Am “ dment (Special 

S.4(1)-AIR 1952 Cal 044 
Overruled in AIR 1953 S C 404. 


Public Servants (Inquiries) Act (1950) 
5. 8—AIR 1954 Pat 289 
Reversed in AIR 1950 $ C 00. 

S. 8 -AIR 1951 Punj 49 
Overruled in AIR 1950 S C 00. 


Punjab Alienation of Land Act (13 of 1900) 
AIR 1954 Punj 55 
Overruled in AIR 1902 S C 1470 


Civil Medical Service 
Conditions of Service) 1 

V-AIRIOO 3 Pun| 298 

Reversed in AIR 1904 S C 72. 


Class I (Recruitment 
ules (1940) 


Punjab 

end 


Punjab Civil Services Rules (1959) 

Vol. 1, R. 3.13 (e)-AIR 1963 Puni 298 
Reversed in AIR 1904 S C 72. 

Vol. 1, R. 3.26 (d)-AIR 1963 Pud| 298 
Reversed in AIR 1904 S C 72. 

Vol. 1, R. 7.2—AIR 1963 Puni 298 
Reversed in AIR 1904 S C 72. 

Vol 1, R. 8.15-AIR 1963 Punj 298 
Reversed in AIR 1964 S C 72. 



Punjab Court of Wards Act (2 of 1903) 

S. 5-AIR 1953 Punf 30 
Overruled in AIR 1963 Punj 9. 

S. 18—AIR 1959 Pun} 50. 

Overruled in AIR 1965 Punj 472 (FB). 

S. 21—AIR 195) Punj 50 
Overruled in AIR 1965 Puni 472 (FB). 

Punjab Excise Act (1 of 1914) 

S. 1—AIR 1959 Pun/ 97 
Reversed on facts in AIR 1959 S C 05. 

S. 28—AIR 1950 Punj 97 
Reversed on facts in AIR 1959 S C 85 

S. 59-AIR 1958 Punj 97 
Reversed on facts in AIR 1959 S C 65 

Punjab General Clauses Act (1 of 1898) 

S. 14-AIR 1933 Punf 298 
Reversed in AIR 1934 S C 72. 

Punjab Pre-emption Act (1 of 1913) 

S. 11-AIR 1958 Punf 44 
Overruled in AIR I960 Punj 198. 

S. 15-AIR 1954 Punj 55 
Overruled in AIR 1962 S C 1476. 

S. 16-AIR 1954 Punj 55 
Overruled in AIR 1902 S C 1476. 

S. 16 (Sixthly)—AIR 1958 Punj 44 
Overruled in AIR 1960 Punj 196 (FB), which is 
itself now overruled in AIR 1902 S C 1470. 

S. 10 (Sixthly)—AIR I960 Punf 190 (FB) 

Overruled in AIR 1952 S C 1476. 

Punjab Tobacco Vend Fees Act (12 of 1954) 

S. 4—AIR 1957 Puni 45 
Overruled in AIR 1952 Punj 267 (FB) 

Punjab Trade Employees Act (1940) 

S. 2 (d)—ILR (1900) Punj 639 
Overruled in AIR 1963 Puni 148 (FB). 

Railway Boards Act (4 of 1908) 

S. 2(b)—AIR 1957 Pat 583 
Reversed in AIR 1902 S C 113. x 


Railway Establishment Code 

R. 148-AIR 1959 All 439 
Overruled in AIR 1964 S C 600. 

R. 148-AIR 1902 Mad 379 
Overruled in AIR 1984 S C 600. 

R. 148-AIR 1958 Raj 250 
Overruled in AIR 1904 S C 000. 

R. 148 (3)—AIR 1960 Cal 264 
Overruled in AIR 1964 S C 600. 

R. 148 (3)—AIR 1956 Pat 221 
Overruled in AIR 1964 S C 000. 

Rr. 148 (3) and (4) and 1708-AIR 1958 Raj 250 
Overruled in AIR 1904 S C 000. 

149 (3)—AIR 1963 Assam 94 
Reversed in AIR 1964 S C 600 • 

Rr. 1707,1709-AIR I960 Cal 204 

in AIR 1964 S C 000. 

R. 2040-AIR 1958 Raf 250 
Overruled in AIR 1964 S C 000 
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Railwavs Act (9 of 1890) 

S. 47 -AIR 1957 Pat 583 
Reversed in AIR 1962 S C 113. 

S. 72-AIR 1954 All 747 
Overruled in AIR 1956 All 338 (FB). 

S. 72 (2)—AIR 19=9 Pat 202 
Reversed in AIR 19 >5 S C 1755. 

S. 77-AIR 1952 All 891 {FBI 
Ove 1 ruled in AIR 1931 S C 725. 

S. 77-AIR 1952 All 897 (FB) 

Reversed in AIR 1)61 S C 725. 

S. 77-AIR 1956 Cal 390 
Reversed in AIR 1 )62 S C 187). 

Ss. 77, 60, 140-AIR 1955 Mad 151 
Overruled in AIR 1)60 Mad 58. 

S. 137-AIR 1954 Punf 189 
Overruled in AIR 1959 S C 1310. 

S. 140- AIR 1954 Bjm 12 ) 

Held impliedly overruled bv AIR 1903 S C 
1681 as interpreted in AIR 1)67 Cal 205. 

Rajasthan Business Rules (1955) 

R. 31—ILR (1961) 11 Raf 533 
Reversed in AIR 193 S C 1323. 


Rajasthan Cinema (Regulation) Act (30 of 1952) 

S. 5—ILR (1962) 12 Raj 44=1962 Raj L W 222 
Overruled io AIR 1966 S C 1081. 

Rajacthan Civil Courts Laws Extension Act (2 of 
1957) 

S. 1—ILR (1958) 8 Raj 5)1=1959 Raj L W 2)1 
Overruled in AIR 1962 Raj 41. 


Rajasthan Civil Courts Ordinance (5 of 1950) 

S. 21-AIR 1959 Raj 45 
Overruled in AIR 1959 Raj 246. 


Rajasthan Civil Service (Classification, Control and 
Appeal) Rules, 1959 

R. 14—ILR (1961) 11 Ra| 536 
Reversed in AIR 1963 S C 1323. 


Rajasthan Higher Judicial Seivice Pules, 1955 

AIR 1966 Raj 25 
Reversed in AIR 1967 S C 1599. 

Rr. 13,23-AIR 1966 Raf 23 
Reversed in AI 3 1967 S C 1599. 

Rr. 22, 23, 24, 13-AIR 1966 Raj 2 d 
R eversed in AIR 1967 S C 1599. 


Rajasthan Natbdwara Temple Act (13 of 1959) 

S. 2 (viii)—AIR 19(2 Raj 196 
Reversed in AIR 1963 S C 1638. 

S. 16-AIR 1962 Raj 196 
Reversed in AIR 1963 S C 16oS. 

S. 28 ( 2 )-AIR 1962 Raj 196 
Reversed in AIR 1963 S C 1638 
S. 30 (2) (a)-AIR 1962 Raj 196 
Reversed in AIR 1963 S C 1638. 

Ss. 36.37-AIR 1962 Raj 196 
Reversed in AIR 1963 S C 1638. 


Rajasthan Public Demands Recovery Act (5 of 1952) 

S. 20-AIR 19!7 Raj 277 
Overruled in AIR 1960 Raj 1 < 1* 


Rajasthan Service Rules 

R. 244 (2)—ILR (1)61) 11 Raf 53 > 
Reversed in AIR 1963 S C 1323. 

Rajasthan Stamp Rules, 1955 

R. 3-AIR 1961 Raj 43 
Overruled in AIR 1965 Raj 114. 


Registration Act (16 of 1908) 

S. 17-AIR 1962 Andh Pra 443 
Overruled in AIR 1965 Andh Pra 274. 

S. 17-AIR 1958 Pat 472 
Reversed in AIR 196 5 S C 1591. 

Ss. 49, 17-AIR 1962 Andh Pra 443 
Overruled in AIR 1965 Andh Pra 274 (FB). 
S. 49—A IB 1958 Pat 472 
Reversed in AIR 1965 S C 1591. 

Registration of Foreigners Act (16 ofJ1939) 

S. 3—AIR 1963 Guj 226 
Reversed in AIR 1965 S C 810. 


Religious aod Charitable Endowments 

Mahant, Succession—AIR 1952 Punj 301 
Reversed in AIR 1954 S C 603. 

Repealing and Amending Act (1952) 

S. 4-AIR 1955 Punj 141 
Overruled in AIR I960 S C 89. 

S. 4—(1959) 61 Pun L R 702 = ILR (1959) Punj 
2158 

Overruled in AIR 1960 S C 89. 

Representation of the People Act (43 of 1951) 

S. 33 (5)—AIR 1965 Punj 3) 

Reversed in AIR 1966 S C 1623. 

Sa. 80, 81 (3), 83 and 90 -(1963) 2 Andh L T 138 
Reversed in AIR 196*4 S C 1027. 

S. 80-AIR 1954 Nag 166 (FB) 

Reversed in AIR 1955 S C 233. 

S. 81-(1963) 2 Andh W R 257 
Reversed on facts in AIR 1964 S C 1027. 

S. 83 (1) (b) —AIR 1958 All 596 
Overruled in AIR I960 S C 770. 

S. 83 (1), Proviso-AIR 1964 Madh Pra 273 
Reversed in AIR 1966 S C 436. 

S. 83-AIR 1958 Mad 201 
Reversed in AIR 1958 S C 687. 

S. 83-AIR 1955 Pat 81 
Overruled in AIR 1957 S C 444. 

S. 90 (3)—AIR 1958 All 596 
Overruled in AIR I960 S C 770. 

S. 90 (2)—AIR 1955 Pat 81 
Overruled in AIR 1957 S C 444. 

S. 90 (3)-AIR 1958 Pat 287 
Overruled in AIR 1 >59 S C 837. 

S. 92—AIR 1964 All 86 
Reversed in AIR 1964 S C 1249. 

S. 100-AIR 1964 All 83 
Reversed in AIR 1964 S C 1249. 

Ss. 100 (1) (c), 123 (7)—AIR 1958 Orissa 2 d0 

Reversed in AIR 1959 S C 58 ». 

Ss. 10) and 110-AIR 1962 Orissa 177 
Reversed in AIR 1963 S C 1566. 

S. 116.A -AIR 195 ) S C 93 
Overruled in AIR 1965 S C 669. 

S. 116A — (1063) 2 Andh W R 257 
Reversed in AIR 1964 S C 1027. 

S. 116A-AIR 1954 Nag 166 (FB) 

Reversed in AIR 1955 S C 233. 

Ss. 116-A, 10 ) and HO—AIB 1962 Orissa 177 

Reversed in AIRD63 S C lo 66 . 

S. 116A-AI6 1958 Pat 287 
Overruled in AIR 19 39 S C 837. 

S. 116A-AIR 1958 All 593 
Overruled in AIR 19(0 S C 770. 

S 116B — AIR 1961 S C 58 
Overruled in AIR 1966 S C 1614. 
c 123 I") —AIR 1958 All o9b 
S'Overruled in AIR I960 SC 770. 
c 123 i3) —AIR 1963 Guj 31o 
Reversed in AIR 1965 S C 669. 
c 103 17 )—-\IR 1958 Orissa 2 A) 

S Reversed in AIR 1959 S C 58). 


1575 


Subjectwise List of Cases Overruled and Reversed 


Representation of-the Peoples Act (contd.) 
S. 123 (4)—AIR 1964 Pat 2 
Reversed on facts in AIR 1985 S C 282 
S. 123 (7)—AfR 1958 Pun/ 452 
Reversed in AIR 1959 S C 93. 


Representation of the People (Conduct of Election 
and Election Petitions) Rules (1951) 

R.47(i)(4)-AIR 1954 Nag 168 (FB). 

Reversed in AIR 1955 S C 233. 

Representation of the People (Conduct of Elections 
and Election Petitions) Rules (1956) 

R. 2 (6)—AIR 1959 Pat 450 
Overruled in AIR 1933 Pat 297 (FB). 

Representation *of the People (Conduct of Elec¬ 
tions) Rules, 1961 

R. 53-AIR 1965 All 454 
Overruled in AIR 1988 S C 300. 

Representation of the People (Preparation of Elec¬ 
toral Rolls) Rules (1956) 

R. 28 (3)-ArR 1959 Pat 450 
Overruled in AIR 1966 Pat;2)7(FB). 


Requisitioning and Acquisition of Immovable Pro. 
perty Act (30 of 1952) 

S. 3-AIR 1953 Bom 337 
Reversed in AIR 1955 S C 810, 


SALES TAX 

—Assam Sales Tax Act (17 of 1947) 

S. 3—AIR 1956 Assam 177 
Reversed in AIR 1982 S C 107. 

S. 15 (1) (as amended bv Assam Act 4 of 1951) — 
AIR 1956 Assam 177 
Reversed in AIR L902 S C 107, 

—Assam Sales Tax Pules (1947) 

R. SO-AIR 1953 Assam 177 
Reversed in AIR 1962 S C 107. 

—Bihar Sales Tax Act (6 of 1944) 

S. 10 (6), Proviso—AIR 1956 Pat 113 
Overruled in AIR 1964 S C 1413. 

—Bihar Sales Tax Act (19 of 1947) 

S. 2 (g)—(195)) ILR3S Pat 124 
Reversed in AIR 1963 SC 1.07. 

Ss. 13 (5). 24, 25—AIR 1953 Pat 87 
Reversed in AIR 1955 S C 631. 

S. 13 (5) — (1958) 9 S T C 631 (Pat) 

Reversed in AIR 1 )6L S C 1315. 

—Bombay Sales Tax Act (5 of 1946) 

S. 7-AIR 1 53 Bom 496 
Overruled in AIR L)32 SC 6:0. 

Scb. 2, Item 8-AIR 1150 Bom 490 
Overruled in AIR 1952 S C 6c 0. 

—Bombay Sales Tax Act (24 of 1952) 

S. 2(14)—(1933) 55 Bom L R2243 
Reversed iu AIR 1953 S C 252. 


Requisition of Buildings (Andhra Area) Ordinance 
(l of 1953) 

AIR 1957 Andh Pra 229 
Overruled in AIR 1968 S C 5, 

Q. 4-AIR 1957 Andh Pra 229 
Overruled in AIR 1968 S C 5. 


Sale of Goods Act (3 of 1930) 

S.2(4)-AIR 1954 All 747 
Overruled in AIR 1456 All 338. 

S. 4-1964 Ker L f 81 
Reversed in AIR 1 )63 S C 1178. 

S. 4-{l958) 9 S T C 639 (Pat) 

Reversed in AIR 1961 $ C 1015. 

S. 4-AIR 1957 Ra| 104 
Overruled in AIR 1958 S C 560. 

S. 9—(1958) 9 S T C 639 (Pat) 

Reversed in AIR 1961 SC 1615, 

S. 11-AIR 1957 Pat 580 
Reversed in AIR 1962 S C 113. 

S. 19—AIR 1959 Andhra Pra 30 
Overruled in AIR 1981 Andh Pra 86. 

S. 23-AIR 1959 Andh Pra 21 
Reversed in AIR 1962 S C 1585. 

S. 23 (2)—AIR 1957 Madh Pra 04 
Reversed in AIR 1959 S C 1394. 

Ss. 23, 24-AIR 1935 Pat 245 
Overruled in AIR 1967 S C 1348. 

S. 23 (2)—(1958) 9 S T C 639 (Pat) 

. ■■wwei in AIR 1981 S C 1315. 

S. 23-(1959) 10 S T C 74 (Pat) 
Heversed in AIR 1983 S C 1207, 

S. 23 -1958 B L J R 749 
Reversed in AIR 1983 S C 1207. 

S. 24-AIR 1955 Pat 245 
Overruled in AIR 1967 S C 1348. 

S.2o(3)—AIR 1956 Mad 695 

« fSTfS £ ,R 1962 S C 1148. 

S. 27-AIR 1962 Pat 140 

Reversed In AIR 1968 S C 90. 


—C. P. and Berar Sales Tax Act (21 of 1947) 

S. 4 (a)-(1955) 6 S T 093 (Nag) 

Overruled in AIR 1958 S C 560. 

S. 4 (2)—(1955) 6 S T C 93 (Nag) 

Reversed in AIR 1958 S C 909. 

S. 10-Alii 1958 Madh Pra 148 
Reversed in AIR 1 )64 S C7o6. 

S. 11-A—AIR 1958 Madh Pra 148 
Reversed in AIR 1934 S C 736. 

—C. P. and Berar Sales Tax Rules. 1947 

R. 4—(1955) 6 S T C 93 (Nag) 

Overruled in AIR 1958 S C 560. 

—Central Sales Tax Act (74 of 1956) 

S. 8 (2)-AIR 1)62 Mad 457 

Held overruled by A I R 1935 S C 1510 in A I R 
1966 Mad 404. 

Ss. 8, 13 —(1964) 15 S T C 711 (All) 

Reversed in AIR 1935 S C 1310. 

Ss. 8 (3) (b) and 13 (1) (e)-AIR 1982 Pat 369 
Partly reversed in AIR 1935 $;C 891. 

S. 13, R. 13 -(1934) 15 S T C 711 
Reversed in AIR 1935 S C 1310. 

—Central Sales Tax Registration and Turnover Rules 

R. 13-AIR 1962 Pat 366 
Reversed in AIR 1905 S C 891. 

—Hyderabad General Sales Tax Act (14 of 1950) 

S. 11 (2)—AIR 1960 Andh Pra 395 
Reversed in AIR 1964 SC 922. 

S. 2 (e)—(I960) 2 Andh W R 108 
Reversed in AIR 1985 S C 531. 

—Jammu and Kashmir Motor Spirit Taxation of Sales 
Act (5 of 2005) 

S. 3-AIR 1962 T & K 89 
Partly reversed in AIR 1908 S C 1350, 
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SALES TAX (contd). 

—Kerala General Sales Tax Act (11 of 1125 M E) 

S. 1 — MR 1957 Ker 146 
Overruled in AIR 1958 S C 560. 

S. 2 (j)—ILR (1961) 2 Ker 116 
Reversed in AIR 1965 S C 161. 

S. 3-1964 Ker L J 81 
Reversed in AIR 19o6 S C 1178. 


—Madras General Sales Tax Act (9 of 1939) 

AIR 1959 Andh Pra 36 
Overruled in AIR 1961 Andh Pra 85. 

S. 2—AIR 1958 S C 468 
Held overruled by A I R 1959 S C 648 in AIR 
1951 Mys 3. 

S. 2 (1)—AIR 1955 Andh 241 
Overruled in AIR 1957 Andh Pra 83 (F 8 ). 

S. 2 (1)—AIR 1955 Andh 245 
Overruled in AIR 1957 Andh Pra 83 (FB). 

S. 2 (4)—1956 Andh WR 866 
Overruled in (1961) 2 Andh W R 37 (FB). 

S. 2 (b), (c). (h)—AIR 1957 Andh Pra 705 
Overruled in AIR 1961 Andh Pra 520 (FB). 

S. 2 (h)-AIR 1958 Andh Pra 109 
Overruled in AIR 1958 SC 468. 


S. 2 (h)—AIR 1959 Andh Pra 21 
Reversed in AIR 1962 S C 1585. 

S. 2 (h)—AIR 1959 Andh Pra 36 
Overruled in AIR 1961 Andh Pra 86 (FB). 

S. 2 (h), Expln. 2—ILR (1961) 2 Ker 116 
Reversed in AIR 1965 S C 161. 

S. 2 (h)—AIR 1953 Mad 91 
Reversed in AIR 1953 S C 274. 

S. 2 (h)-AIR 1956 Mad 695 
Reversed in AIR 1962 S C 1148. 

S. 2 (b) and (h)—AIR 1958 Mad 561 
Reversed in AIR 1963 S C 1082. 

S. 3(1)-AIR 1957 Andh Pra 703 
Overruled in AIR 1961 Andh Pra 520, 


S. 5(vi)-AIR 1957 Mad 33 
Reversed in AIR 1960 S C 1254. 

S. 8 ( 2 )-AIR 1963 Mad 116 
Overruled in AIR 1964 S C 922. 

Ss. 11 (4), 18-A—AIR 1964 S C 1873 
Overruled in AIR 1966 S C 1738. 

S. 12.A(6)-1956 Andh LT 446 

Overruled in AIR 1957 Andh Pra 130 (FB), 
S. 12-A ( 6 ) (a)—AIR 1957 Andh Pra 130 
Overruled in AIR I960 S C 930. 

S. 12-B (4)-AIR 1957 Andh Pra 130 
Overruled in AIR 1960 S C 990. 

S. 12 (2)—AIR 1959 Ker 16 (FB) 

Reversed in AIR 19c3 S C 796. 

S. 15-AIR 1954 Mad 833 
Overruled in AIR 1958 Mad 544. 

S. 16—(1964) 2 Mad L J 508 
Overruled in AIR 1967 Mad 72. 

S. 16.A—AIR 1954 Mad 833 

Overruled in AIR 19:8 Mad 544. 

S. 18-A-AIR 1961 Mad 322 
Reversed in AIR 196 k ) S C 1089. 

S. 22-AIR 1958 Andh Pra 10) 

Overruled in AIR 19o8 S C 468, 


idras General Sales .Tax ^Turnover and Assess, 
ment) Pules, 1939 

4- AIR 1954 Mad 984 
Overruled in AIR 1955 Mad 314. 

5— AIR 1955 Andh 241 

Overruled in AIR 19o7 Andh Pra 83 (bb). 
5-AIR 1937 Mad 33 
Reversed in AIR 19-0 S C12oL 
14(2)—AIR 19^9 Ker^FB) 

Reversed in AIR 1983 S C 796. 

16-AIR 1954 Mad 984 
Overruled in AIR 195 d Mad 314. 


SALES TAX—Madras General Sales Tax (Turnover 
and Assessment) Rules. 1939 (contd.) 

R. 17-AIR 1959 Ker 16=1958 Ker L J 810=1958 
Ker L J 950=(1958) 9 S T C 710=ILIt (1958) 
Ker 1302 (FB) 

Reversed in AIR 1963 SC 796 = (1963)2 SC I 
663 = (1963) 2 Mad L J (SC) 131 = (1963) 2 
Andh W R (SC) 131. 

R. 18 (2)—AIR 1955 Andh 257 
Reversed in AIR 1961 S C 412. 

R. 18 (1)—AIR 1957 Andh Pra 130 
Overruled in AIR I960 S C 990. 

—Mysore Sales Tax Act (1948) 

AIR 1955 Mys-41 
Overruled in AIR 1958 S C 560; 

—Orissa Sales Tax Act (14 of 1947) 

S. 4—AIR 1956 Orissa 7 
Reversed in AIR 1961 S C 281. 

S. 11 (l)-AIR 1956 Orissa 7 
Reversed in AIR 1961 S C 281. 

S. 12 (5) and (7)—AIR 1956 Orissa 7 
Reversed in AIR 1961 S C 284. 

S. 29 (2) (s) — Rules under — R. 59 — AIR 1956 
Orissa 7 

Reversed in AIR 1961 S C 284. 

—Punjab General Sales Tax Act (46 of 1948) 

S. 11 (3) (4) (5) and (6)—(1963) 65 Punj L R 422 
Overruled in AIR 1964 Punj 1 (FB), 


—Rajasthan Sales Tax Act (29 of 1954) 

S. 2 (f)—AIR 1957 Raj 104 
Overruled in AIR 19:8 S C 560; 

S. 2(f)-AIR 1963 Raj 5L 
Reversed in AIR 1965 S C 913. 

S. 2 (f)—AIR 1964 Raj 5 
Reversed in AIR 1966 S C 142. 

S. 3—AIR 1964 Raj 5 
Reversed in AIR 1966 S C 142. 

—Sales Tax Laws Validation Act (1956) 

S. 2—AIR 1957 Bom 71 
Overruled in AIR 1958 S C 468. 

—Travancore-Cochin General Sales Tax Act (112®) 

Preamble—AIR 1957 Ker 140 
Overruled in AIR 1958 S C 560. 

S. 2 (k)—AIR 1957 Ker 140 
Overruled in AIR 1958 S C 560. /ra* 

Ss. 2 (e), 2 (j), 2 (k), 2 ( 1 ),3-AIR 1962 Ker 72 (FB) 

Reversed in AIR 1964 SC -07. 

S. 3 (2)—AIR 1957 Trav-Co 300 
Overruled in AIR 19-8 S ^ 468. 

Ss. 13 and 19-(1958) ILR 19o8Ker 291 
Reversed in AIR 1961 S C '817. 

S. 26-(1950) 7 S T C 731 (Trav-Co) 

Overruled in AIR 1958 S C 468. 

—Travancore'Cochin General Sales Tax Rules (19W) 

n j—AIR 1902 Ker 72 
Reversed in AIR 1964 S C 207. 

—U. P. Sales Tar Act (15 of 1948) 

S. 3-A-AIR 19^0 All 35 - r 074 . 

Impliedly overruledl in AIR 1963 SO-'" 
c 11 /or (M—AIR 1952 All 816 

’Overruled in AI R ' 

o 11 /or (b)—AIR 1953 All 558 

Overruled in AIR 1956 All 305 (FB). 

—U. P. Sales Tax Rules, 1946 
n fi7—f 1963) 14 S T C 518 (All) 

^ Overruled in AIR 1968 S C 188. 
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Sauraihtra (Application of Central and Bombay Acts) 
Ordinance (25 of 1948) 

S.9<3)-AIR 1953 Sau 1 
Overruled in AIR 1950 Sau 29. 

Sea Customs Act (1878) 

S. 19-AIR 195,7 Mad 19 
Beversed in AIR 1903 S C 1319. 

S. 37-AIR I960 Cal 1 
Reversed in AIR 1963 S C 1124. 

S. 167-AIR 1959 Cal 533 
Reversed in AIR 1902 Cal 460. 

S. 167 ( 8 )—AIR I960 Cal 1 
Reversed in AIR 1963 Cal 1124. 

S. 167 (81J-AIR 1962 Cal 370 
Reversed in AIR 1966 S C 955. 

S. 167 ( 8 )-AIR 1957 Mad 19 
Beversed in AIR 1963 S C 1319. 

S. 167 (8)—(1904) 66 PunJ L R 1029 
Beversed in AIR 1965 Punj 181. 

S. 17I-A—AIR 1958 Cal 682 
Overruled in AIR 1962 S C 759. 

S. 172-AIR 1956 Cal 253 
Overruled in AIR 1962 S C 759. 

S. 178-A—AIR 1961 Bom 227 
Overruled in AIR 1962 S C 316. 

S. 178-A—AIR 1959 Cal 356 
Overruled in AIR 1967 Cal 239. 

S. 182—(1964) 66 Pun| L R 151 
Beversed in AIR 1965 Punj 84. 

S. 183-AIR 1959 Cal 350 
Overruled in AIR 1967 Cal 239. 

S. 183-AIR 1959 Mad 142 
„ Overruled in AIR 1902 Mad 85 (FB). 

S. 189-AIR 1960 Cal 1 (SB) 

Beversed in AIR 1963 S C 1124, 

Sholapur Spinning and Weaving Company (Emer- 
gency Provisions) Ordinance (2 of 1950) 

AIR 1951 Bom 80 
Beyersed in AIR 1954 S C 119. 

S. 4 (d)—AIR 1951 Bom 80 
Reversed in AIR 1954 S C 119. 

Societies Registration Act, (1860) 

S. 1-AIR 1963 Cal 554 

H 1900 V Ker U 187 ,nAIR 1905 S C 648 in A I R 
S. 12-AIR 1959 All 598 
Reversed in AIR 1962 All 010. 

Soldiers (Litigation) Act (1925) 

S. 0 (1), Proviso (b)-AIR 1952 All 974 
Reversed in AIR 1902 All 577. 

Specific Relief Act (1877) 

, S. 9-AIR 1958 All 48 

\if a “ 1 < fb) - 

8 8 0 o m p k 

<5 i? e, A s ?S AIR 1984 S C 685. 
s * I5-A1R 1950 Nag 78 
Overruled ,*n AIR 1954 Nag 334. 

S. 18 (a)- A JR 1059 Orissa 1 09 

S l? er f5o ft AIR 1904 S C 1789. 

18-AIR 19o2 Pat 393 

Reversed in AIR 1954 S C 105. 

S -39-AIR 1851 Cal 147 

<5 AIR 1902 S C 378. 

S * 41 ~AIR 1952 Nag 17 

<5 Wt** AIR 1955 Nag 193. 

S *i2~AIR 1957 Pat 674 8 

S 4 S e ? u,c ? AIR 1958 Pat 581. ' 

S. 42, Proviso—AIR 1981 Pat 425 

Overruled in AIR 1980 S C 359. 


Specific Relief Act (contd.) 

S. 45—(1951) 87 Cal LJ 217 
Overruled in AIR 1952 Cal 1. 


Stamp Act (2 of 1899) 

Preamble—AIR 1961 Cal 48 
Reversed in AIR 1934 S C 1396. 

S. 3-AIR 1901 Cal 48 
Beversed in AIR 1964 S C 1398. 

S. 5-AIR 1952 Cal 8L5 (FB) 

Reversed in AIR 1950 S C 35. 

S. 0-AIR 1952 Cal 815 (SB) 

Beversed in AIR 1950 S C 35. 

S. 12-AIR 1901 Raj 43 
Overruled in AIR 1935 Raj 114, 

S. 33-AIR 1961 Cal 48 
Reversed in AIR 1964 S C 1390. 

S. 35-AIR L902 Andh Pra 443 
Overruled in AIR 1965 Andh Pra 274 (FB). 

S, 35—AIR 1957 Assam 133 
Reversed in AIR 1905 S C 1679. 

S. 30-AIR 1954 Raj 173 
Overruled in AIR 1962 Raj 68 (FB). 

S. 36-AIR 1955 N U C (Raj) 283 = I L R (1952) 2 
Raj 1010 

Overruled in AIR 1982 Raj 68 (FB). 

S. 36-AIR 1957 Raj 47 
Beversed in AIR 1961 S C 1655. 

S. 57-AIR 1958 All 320 
Overruled in AIR 1968 S C 497. 

S. 57-AIR I960 Cal 340 
Overruled in AIR 1968 S C 497. 

S. 57—AIR 1951 Mad 276 
Impliedly overruled by AIR 1950 S C 218. 

S. 61—AIR 1962 All 353 
Overruled in AIR 1906 AH 392 (FB). 

Sch. I, Art. 47—AIR 1961 Cal 48 
Beversed in AIR 1904 S C 1396. 

Sch. I, Ait. 48 (d)-AIR 1952 Cal 815 (SB) 

Reversed in AIR 1956 S C 35. 

States Re-organisation Act (1956) 

S. 115.(7), Proviso—(1961) ILR (1961) 11 R a j 260 
Reversed in AIR 1964 S C 1301, 

S, 119-AIR 1902 Andh Pra 4 
Reversed in AIR 1965 S C 1827. 

Succession Act (1925) 

Ss. 74, 82,128-(1959) Andh L T 803 
Reversed on facts in AIR 1967 S C 207. 

' S. 180-AIR 1956 Pat 223 

Overruled in 1958 Pat 630 (FB). 

S. 265 (lj-AIR 1956 Mad 680 
Overruled in AIR 1902 Mad 450 (FB). 

S. 276-AIR 1958 Cal 204 ' 

Reversed in AIR 1964 S C 529. 

Sugar and Sugar Products Control Order (1946> 

CIs. 3, 0 and 7—1958 B L J R:749 
Reversed in AIR 1963 S C 1207. 

Saits Valuation Act (7 of 1887) 

S. 3-AIR 1957 All 337 
Overruled in AIR 1957 All 402. 

S. 8 —AIR 1955 Cal 144 
Overruled in AIR 1901 Cal 229. 

S. 8 —AIR 1959 Cal 537 
Overruled in AIR 1901 Cal 229. 

SUP A“a951) t Adv0Ciles < PracUco w High Court) 

S.2-AIR 1952 Cal 178 (SB) 

Reversed in AIR 1952 S C 309. 
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Subjectwise List of Cases Overruled and Reversed 


TENANCY LAWS (contd.) 

_Chota Nagpor Tenancy Act (6 of 190S) 

S. 48—AIR 1952 Pat 48 
Overruled in AIR 1980 Pat 344. 

-East Punjab Holdings (Consolidation and Preven¬ 
tion of Fragmentation) Act (50 of 1948) 

S. 14—AIR 1955 Punj 161 
Overruled in AIR 1901 S C 1425. 

S. 15-AIR 1955 Punj 161 
Overruled in AIR 1901 S C 1425. 

S. 34-AIR 1955 Punl 161 
Overruled in AIR 1901 S C 1425. 

S. 30-AIR 1901 Punj 208 (FBI 
Reversed in AIR 1907 S C 1508. 

S. 42-AIR 1901 Punj 208 (FB) 

Reversed in AIR 1907 S C 1568. 

—Gwalior State Quanonn Ryotwari (1974 Samwat) 

AIR 1957 Madh Bha 79 
Reversed in AIR 1968 S C 020. 

S. 163-AIR 1957 Madh Bha 79 
Reversed in AIR 1968 S C 020. 

—(Hyderabad) Jagir Abolition Regulation (1358F) 

S. 21,Cl. 2 Proviso—AIR 1953 Hyd 79=1 LR 1452 
Hyd 791 

Reversed in AIR 1956 SC319. 

—Hyderabad Teaancy and Agricultural Lands Act 
(21 of 1950) 

S. 2-AIR 1964 Andh Pra 514 
Overruled in AIR 1967 Aodh Pra 148. 


—Kerala Compensation for Tenants ^Improvements 
Act (29 of 1958) 

S. 2 (d) (iii)—1959 Ker LT 953 
Overruled in ILR (19:0) Ker 475. 


—M. P. Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act (1 of 1951) 

S. 2(g)-AIR 1956 Nag 132 
Overruled in AIR 1962 SC 1230 

S. 3—AIR 1953 SC 108 
Held overruled in AIR 1962 SC 1910. 

S. 3-AIR 1958 Nag 132 
Held overruled by AIR 1902 SC 1230. 

S. 4-AIR 1953 SC 108 
Overruled in AIR 1982 SC 1916. 

S. 4-1959 M P L J 374 
Reversed in AIR 1902 SC 1916, 

Ss. 4 (2), 38-AIR 1955 NUC (Nag) 5882=1955 
Nag L I 678 

„ Overruled in AIR 1967 SC 354. 

Ss. 4, 5, 7-AIR 1958 Nag 132 
Overruled in AIR 1962 SC 1230. 

S. 6 —AIR 1953 SC 108 
Held overruled in AIR 1962 SC 1916. 

S. 7-1959 MPLJ 374 
Reversed in AIR 1962 SC 1916. 

S. 23-AIR 1954 Nag 248 
Overruled in AIR 1956 Nag 193. 

S. 87-1959 Jab L J 534 
Reverted in AIR 1902 SC 1916. 


—'Madras City Tenants Protection Act (3 of 1922) 
S. 9. Explanation—(1982) 1 Mad L J 113 
Overruled-:in AIR 1963 Mad 369. 


M 1955) CuU ‘ VJIling Teata,s Rejection Act (25 

S.2(i)-(i95 8 )iMadLJ272 

c « ve JTSl C o d in AIR 1988 sc 469. 

S. 6—<1958171 Mad L W 521 
Overruled in AIR 1901 Mad 423. 


TENANCY LAWS (cottd.) 

—Madras Esfates (Abolition and Conversion into 
Ryotwari) Act (26 ol 1948) 

S. 2 (7)—(1958) 1 Andh W R 185=AIR 1957 Andh 
Pra 166 

Overruled in AIR 1962 Andh Pra 37 (FB). 

S. 2(7)-AIR 1953 Mad 246 
Overruled in AIR 1954 Mad 415 (FB). 

S. 9—; 1959) 72 Mad L W 249 
Overruled in (I960) 1 Mad L J 232. 

S. 12-AIR 1958 Mad 74 
Overruled in AIR I960 Mad 15 (FB). 

S. 20 (l)-AIR 1956 Andh 81 
Reversed in AIR 1963 SC 264. 

S. 20-AIR 1953 Mad 190 
Reversed in AIR 1956 SC 94. 

S. 64A—(1959) 72 Mad L W 249 
Overruled in (1960) 1 Mad L J 232. 

—Madras Estates Land Act (1 of 1908) 

S. 3—AIR 1957 Andh Pra 160 
Overruled in AIR 1962 Andh Pra 37 (FB). 

S. 3 (2) (di—AIR 1957 Andh Pra 632 
Reversed in AIR 1966 SC 081. 

S. 3 (2) (dt-A!R 1953 Mad 190 
Reversed in AIR 1956 SC 94. 

S. 3 (2) (d)—AIR 1953 Mad 246 
Overruled in AIR 1954 Mad 415 (FB). 

S. 3 (2) (d)- AIR 1954 Mad 415 (FB) 

Overruled in AIR 1963 SC 1227. 

S. 3 (2) (d) & Expln. (1) -AIR 1954 Mad 772 
Overruled in AIR 1903 SC 1715. 

S. 3 (10) (a) -AIR 1958 Mad 74 
Overru’ed in AIR L960 Mad 15 (FB). 

S. 6 -AIR 1957 Andh Pra 032. 

Reversed in AIR 1906 SC 081. 

S. 6 , Expln. (2) and S 8 (5)—AIR 1950 Mad 387 
Overruled in AIR 1951 Mad 231. 

—Madras Estates Land (Reduction of Rent Act (30 of 
1947) 

AIR 1933 Mad 190 
Reversed in AIR 1956 SC 94. 

S. 3—AIR 1958 Mad 104 
Overruled in AIR 1966 SC 681. 

S. 3-AIR 1950 Mad 104 
Overruled in AIR 1959 Mad 40 (FB). 

—Malabar Tenancy (Amendment) Act (31 of 1951) 

S. 52-1902 Ker L I 517 
Overruled in AIR 1965 Ker 1 (FB). 

—Malabar Tenancy (Amendment) Act (22 of 1950) 

S. 5 (2)—1961 Ker L J 188=ILR (1961) 2 Ker 62 
Overruled in AIR 1965 Ker 1 (FB). 

—Orissa Estates Abolition Act (1 of 1952)! 

Ss. 5 and 26 (b) (iiil-ILR (1958) Cut 411 
Reversed in AIR 1962 SC 1912. 

—Orissa Tenants Protection Act (3 of 1948) 

S.3—AIR 1954 Orissa 101 
Revened in AIR 1958 SC 239. 

S. 7 (1)-AIR 1957 Orissa 17 
Reversed in AIR 1962 SC 547. 

S. 7-AIR 1957 Orissa 17 
Reversed in AIR 1962 SC 547. 

—Pepsu Holdings (Consolidation and Prevention of 
Fragmentation) Act (5 of 2007 BK.) 

S. 20 (4)—AIR 1959 Punj 157 
Overruled in AIR 1963 SC 1703. 

S. 40-AIR 1959 Punj 157 
Overruled in AIR 1983 SC 1503. 

S. 41—AIR 1959 Punj 157 
Overruled in AIR 1963 SC 1503. 
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TENANCY LAWS (:ontd.) 

—Pepsu TeDancy and Agricultural Lands Act (13 of 
1955) 

S. 8-A—1962 Cri L J 227 
Overruled in ILR (1963) 1 Punj 97. 

S. 43-ILR (1964) 1 Punj 736 
Reversed in AIR 1964 Punj 417.: 

—Punjab Consolidation of Land Proceedings (Vali¬ 
dation) Act (6 of 1957) 

Preamble—AIR 1959 PudJ 8 
Overruled in AIR 1959 SC 519. 

S. 3-AIR 1959 Punj 8 
Overruled in AIR 1959 SC 519, 

S. 4—AIR 1959 Punj 8 
Overruled in AIR 1959 SC 519. 

—Punjab Tenancy Act (16 of 1887) 

Ss. 4 (5), 50 and 77 (3) (J)-AIR 1952 Punj 94 
Overruled in AIR 1965 Punj 321. 

S. 50-AIR 1952 Punj 94 
Overruled in AIR 1965 Punj 321. 

S. 50 - (1960) 62 Pun L R 410 
Overruled in AIR 1965 Pu D j 321 (FB). 

S. 77-AIR 1952 Punj 94 
Overruled in AIR 1965 Punj 321. 

S. 77 (3) (g)—(1963) 62 Pun L R 410 
Overruled in AIR 1965 Punj 321 (FB). 

—Travancore Cochin Compensation for Tenants Im¬ 
provements Act (10 of 1956) 

S. 5(3)—AIR 1958 Ker 105 
Overruled in AIR 1963 Ker 179 (FB). 

—U. P. Consolidation of Holdings Act (5 of 1954) 

S. 49-1961 All WR(HC)683 _ 

Overruled in ILR (1962) 2 All 359. 

—U. P. Government Land (Eviction and Rent Re¬ 
covery) Act (26 of 1953) 

1960 All LT 52 

Overruled in AIR 1963 All o-8. 


■U. P. Land Reforms (Supplementary) Act (31 of 
1952) 

S. 1-AIR 1957 All 549 ^ . 

Overruled in AIR 1983 S C 1019. 

S. 3—1961 All W R (HC) 260 
Overruled in AIR 19 '4 All -1 3 (FB). 

S. 3-AIR 1984 All 213 (FB) 

Overruled in AIR 1968 S C 466, 

■U. P. Land Tenures (Legal Proceedings) (Removal 
of Difficulties) Order (1952) 

Para 2—AIR 1954 All 434 
Overruled in AIR 1955 All 432. 

•U P Land Tenures (Regulation of Transfers) Act 
‘(15 of 1952) 

S. 1-AIR 1957 All 549 
Overruled in AIR 1963 S C 1019, 

-U. P. Tenancy Act (17 of 1939) 

AIR 1952 All 496 
Overruled in AIR 1953 All 7-9. 

S. 63-AIR 1952 All 496 
Overruled in AIR 1953 All 7!29. 

SS Ove?ruled 4 in'AIR 1955 NUC (All) 2689. 

S *Overruled itf AIR 195^NUC (All) 2689. 

S. 180-AIR 1958 All 48 
Overruled in AIR 19o9 All 1 (FB). 

S. 180-AIR 1964 All 213 
Overruled in AIR 196S S C 4o6. 


TENANCY LAWS - U. P. Tenancy Act (contd.) 

S. 183-AIR 1958 All 48 
Overruled in AIR 1959 All 1 (FB). 

S. 242-AIR 1952 All 188 
Overruled in AIR 1955 NUC (All) 2689. 

S. 242-AIR 1953 All 254 
Overruled in AIR 1955 NUC (All) 2689. 

S. 242-AIR 1958 All 48 
Overruled in AIR 1959 All 1 (FB) 

S. 273-1954 All L J 628 = AIR 1955 NUC (All) 
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Overruled in AIR 1956 All 698. 

S. 295-A—AIR 1953 All 254 
Overraled in AIR 1955 NUC (All) 2689. 

Sch. II, List II, Serial No. 5-AIR 1952 All 90 
Overruled in AIR 1953 All 264 (FB). 


■U. P. Tenancy (Amendment) Act (10 of 1947) 

S. 31-AIR 1953 All 219. 

Overruled in AIR 1957 All 257. 

•U. P. Zamindtri Abolition and Land Reforms Act 
1950 (1 of 1951) 

AIR 1963 All 535 
Overruled in AIR 1965 All 221. 

S. 4-AIR 1956 All 564 

Reversed in AIR 1963 S C 799. 

S. 4-AIR 1959 All 179 
Reversed in AIR 1951 S C 1790. 

S. 6(b)-AIR 1956 All 564 
Reversed in AIR 1963 S C 799. 

S. 6-AIR 1958 All 332 
Overruled in AIR 1962 All 43 (FB). 

S. 6-AIR 1959 All 179 
Reversed in AIR 1961 S C 1790. 

S. 6 (d)—1960 All L J 532 
Reversed in AIR 1965 S C 1919. 

S. 8-1962 All L J 612 
Overruled in AIR 1964 All 311 (FB). 

S. 9-AIR 1958 All 332 
Overruled in AIR 1962 All 43 (FB). 

S. 9-AIR 1959 All 179 
Reversed in AIR 1961 S C 1790. 

S 14 (1)—1982 All L J 612 
Overruled in AIR 1964 All 311 (FB). 

S. 18-AIR 1959 All 179 
Reversed in AIR 1961 S C 1790. 

sc«e 

S '0“ e 7r A ulfd 1 i o 5 Am 1 19|A.l432,FB,. 

S 'Overrule (i* in U« JhL J 288 itself was 

Overruled in AIR 1964 All 498 (FB). 

S 'ffi“lft/98P. 

c 45—AIR 1956 All 564 
Reversed in AIR 1963 S C ’799. 

S 46-1960 All W R (HC) 418 
Reversed in AIR 1962 All 590. 

J R 40 e I n d 343-AIR 1962 All 590 

heversrd in AIR 1988 S C 1184. 

S. 47-1960 All W R (HC) 418 
Reversed in AIR 1962 All 5.0 

S Reversed b Am 1986 s C 1184. 
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TENANCY LAWS—U. P. Tenancy Act ( contd.) 

S. 52-1960 Ail W R (HC) 418 
Reversed in AIR 1962 All 590. 

S. 70-AIR 1904 All 203 
Reversed in AIR 1900 All 109. 

S. 200-1961 All LJ 188 
Overruled in 1961 All L J 877. 

S. 332-B (as amended in 1950)—1959 All L J 681 
Overruled in AIR 1962 All 248. 

S. 3-32B (as amended in 1956)-1959 All L J 081 
Overruled in 1962 All L J 1039 (FB). 

S. 343-1960 All W R (HC) 418 
Reversed in AIR 1902 All 590. 

S. 343-AIR 1962 All 590 
Reversed in AIR 1900 SC 1104. 

—U.P. Zamindari (Abolition and Land Reforms) Rules 
(1952) 

R. 4-AIR 1954 All 434 
Overruled in AIR 1955 All 432. 

R. 5-AIR 1954 All 434 
Overruled in AIR 1955 AH 432. 


-W.B. (Bargidm) Act (2 of 1950) 

S. 7 (1)—AIR 1950 Cal 497 
Overruled in AIR 1960 Cal 285 (FB). 

S. 18-AIR 1956 Cal 497 
Overruled in AIR 1900 Cal 285 (FB). 

—W.B. Estates Acquisition Act, 1933 (l of 1954) 

S. 40—(1936) 00 Cal W N 1070 
Overruled in 63 Cil W N 521. 


—Negligence T ° RT 

AIR 1962 Cal 544 
Reversed in AIR 1905 Cal 252. 


—Tresspass 

AIR 1904 All 213 (FB) 

Overruled in AIR 1968 SC 400. 


Trade Marks Act (5 of 1940) 

S *2(l)(l)-AIR 1958 All 82-3 
Reversed in AIR 1953 SC 449. 

S. 10(2)-AIR 1958 All 82-3 
Reversed in AIR 1903 SC 449. 

Transfer of Property Act (4 of 1882) 

S *2- ai R 1964 Aidh Pra 514 

S q r / ? u * e ?*“ AIR Andh Pra 148. 
*-£-AIR 1959 Ker 235 

Overruled in AIR 1963 Ker 66 (FB). 

S. 5-AIR 1955 Mad 245 V ' 

8 1982 Mad 21 (FB). 

8 -AIR 1958 Madh Pra 240 

S j? AIR l9 °3 SC 890. 

nr 196 3 Cttr L I 550 ( p M) 

S e ev ft^? 1905 Puni no. 

a. 8 -AIr 1953 Sa* 180 

1383 - 

p at 6 30 (FB) . 

S er /5lM n AIR 1902 Pat 193. 

5 *n?~~ A ! R A 9 ° 0 AU 225 (FB) 

o % err A ul « d m AIR 1905 All 504 

*B^ A, 5 , 19590 ^sa 109 ’ 

S ?S Ve f?Si nAIR - 190 4 SC 1789. 
S.52- ( 1958 j 1 Andh W R 85 

Overruled in AIR 1959 Andh Pra 523J 



| Transfer of Property Act (contd.) 

S. 53A-AIR 1963 Andh Pra 239 
Reversed in AIR 1963 Andh Pra 489. 

S. 54-AIR 1963 Andh Pra 239 
Reversed in AIR 1963 Andh Pra 489. 

S. 54-AIR 1953 Nag 182 
Reversed in AIR 1960 SC 1368. 

S. 58-AIR 1963 Andh Pra 239 
Reversed in AIR 1963 Andh-Pra 489. 

S. 58(c)—AIR 1901 Mad 276 
Reversed in AIR I960 SC 902. 

S. 58(d)—AIR 1955 Pat 505 
Reversed in AIR 1964 SC 1295. 

S. 58>(f)-AIR 1958 Pat 472 
Reversed in AIR 19-5 SC 1591, 

S. 59-AIR 1958 Raj 102 
Overruled in AIR I960 Raj l (SB). 

S. 60-AIR 1963 Bom 230 
Beversed in AIR 1968 SC 80. 

S. 00—AIR 1959 Puof 249 
Beversed in AIR 1963 Punj 25. 

S. 60-AIR 1958 Raj 102 
Overruled in AIR 1960 Raj 1 (SB). 

S. 60-AIR 1958 Ra/ 298 
Reversed in AIR 1960 Ra) 47. 

S. 63—AIR L963 Pat 412 (FB) 

Overruled in AIR 1967 SC 801. 

S. 65-AIR 1962 Pat 140 
Reversed in AIR 1988 SC 90. 

S. 07-AIR 1959 Punj 249 
Reversed in AIR 1903 Punj 25. 

S. 70-AIR 1963 Pat 412 (FB) 

Overruled in AIR 1967 SC 801. 

S. 73-AIR 1959 All 179 
Reversed in AIR 1901 SC 1790. 

S..105—AIK 1963 Andh Pra 239 
Reversed in AIR 1963 Andh Pra 489. 

S. 105-AIR 1951 Cal 385 
Reversed in AIR 1955 SC 228. 

S. 100-AIR 1959 Mys 87 
Held overruled by AIR 1963 SC 120Jas interpret¬ 
ed in AIR 1905 Mys 05. y 

S. 108-AIR 1957 Madh Bha 79 
Reversed in AIR 1968 S C 020. 

S. 108 (|)—(1958) 60 Pun L R 349 
Reversed in AIR 1901 S C 1554. 

S. 108 (e)-AIR 1931 Punj 143 
Overruled in AIR 1903 Punj 49. 

S. HI (g)—(1959) 2 Andh W R 135 
Overruled in AIR 1964 Andh Pra 31, 

S. Ill (g)-AIR 1957 Bom 283 
Overruled in AIR 1953 S C 228, 

S. 111—1964 B L J R 59 
Overruled in AIR 1904 Pat 401 (FB). 

S. 113-AIR 1903 Bom 179 
Overruled in AIR 1968 Bom 13 (FB), 

Travancore-Cochin Agricultural Income-tax Act (22 
of 1950) 

S. 2 (a)-ILR (1958) Ker 308 
Reversed in AIR 1901 S C 604. 

S. 5 (i)—ILR (1958) Ker 308 
Reversed in AIR 1961 S C 004. 

Travancore-Cochin Court-fees Act (2 of 1125 M E ) 

S. 9-AIR 1954 Trav-Co 178 * 

Overruled in AIR 1901 Ker 140, 


Travancore-Cochin Revenue Recovery Act (7 of 19511 
S. 7—ILR (19581 Ker 291 9 

Reversed in AIR 1961 S C 617, 

Travancore Criminal Procedure Code (8 of 1117 M R 4 
S. 184-AIR 1952 Trav-Co 59 * 

Overruled in AIR 1950 Trav-Co 29. 
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Travancore Ezhava Act, 1099 (3 of 1100M.E.) 

S. 19-1962 Ker L T 99 
Overruled in AIR 1933 Ker 354. 

Travancore Land Acquisition Act (11 of 1089M.E.) 

S. 6-1964 Ker L J 85 
Reversed in AIR 1986 Ker 187. 

Travancore Nair Act (1 of 1088M.E.) 

S. 19-AIR 1959 Ker 235 
Overruled in AIR 1963 Ker 68 (FB). 

Travancore Nair Act (2 of 1100M.E.) 

S. 31-1955 Ker L T 157=A I R 1955 N U C (T-C) 
3473 (DB) 

Overruled in AIR 1968 Ker 18 (FB). 

S. 39-AIR 1963 Ker 358 
Overruled in AIR 1968 Ker 82 (FB). 

S. 40-1962 Ker L T 99 
Overruled in AIR 1963 Ker 354. 

Tripura Forest Act (2 of 1297T.E.) 

S. 5-1961 (1) Cri L J 582 (Tripura) 

Reversed in AIR 1965 S C 147, 

Trusts Act (2 of 1882) 

S. 1-AIR 1960 Bom 438 
Reversed in AIR 1965 S C 1692, 

S. 88-AIR 1959 Andh Pra 352 
Reversed in AIR 1965 S C 1773. 

S. 88-AIR 1962 Pat 140 
Reversed in AIR 1968 S C 90. 

S. 94-AIR 1959 Andh Pra 352 
Reversed in AIR 1965 S C 1773. 

United State of Gwalior, Indore aod Malwa (Madhya 
Bharat) High Court of Judicature Act (8 of 1949) 

S. 2—AIR 1951 Madh Bha 1 (FB) 

Reversed in AIR 1958 S C 554. 

Utkal Univercity Statutes 
Chap. IX, Law 3 (2)—AIR 1952 Orissa 1 
Reversed in AIR 1954 S C 217. 

U. P. Agricultural Income-tax Act (3 of 1949) 

S. 14 — I L R (1956) 2 All .843=A I R 1955 N U C 

Reversed in AIR I960 SC 1283. 

S. 44 (2) (o) — I L R (1956) 2 All 643=A I R 19o5 

NUC (All) 2707 

Reversed in AIR 1960 S C 1-83. 

U. P. Civil Service](Executive Branch) Rules (1941) 

R. 23 (1)—1LR (1959) 1 All 226 
Overruled in AIR 1961 All 450 (FB). 

U, P. Deputy Inspector of School Service Rule (1944) 

R. 17-AIR 1959 All 536=1959 All L J 79 
Overruled in AIR 1961 All 450 (FB). 

U. P. District Boards Act (10 of 1922) 

S. 40—AIR 1952 All 681 
Overruled in AIR 1960 All 473 (FB). 

S. 71—AIR 1952 All 681 
Overruled in AIR 1960 All 473 (FB). 

S. 90-AIR 1952 All 681 
Overruled in AIR I960 All 473 (FB). 

S. 19?(1) and (3)—AIR _1952 All 382 (FB) 
Overruled in AIR 1965 All 590 (FB). 

U. P. General Clauses Act (1 of 1904) 
S 'Ovmuied 19 io 3 AIR 1955 NUC (All, 2689. 


U. P. High Court (Amalgamation) Order (194S) 

Cl. 8 (2)—AIR 1954 All 728 (DB) 

Overruled in AIR 1955 All 269 (FB). 

Cl. 14-AIR 1952 All 550 
Overruled in AIR 1958 All 652 (FB). 

CIs. 17 (c) and 8 (2)—AIR 1954 All 728 
Overruled in AIR 1955 All 269 (FB). 

U. P. Industrial Disputes Act (28 of 1947) 

S. 3(b)-AIR 1954 All 538 
Reversed in AIR 196 L S C 420 

S. 3 (b)-AIR 1954 All 705 
Overruled in AIR 1981 S C 420. 

U. P. Land Acquisition (Rehabilitation of Refugees) 
Act (26 of 1948) 

S 11 (1), Provisos—AIR 1955 All 12 
Reversed in AIR 1961 S C 14. 

U. P. Revenue Court Manual 

R. 170-AIR 1970 All 90 
Overruled in AIR 1953 All 264. 

U. P. Road Transport Services (Development) Act (9 
of 1955) 

S. 1-AIR 1957 All 320 
Reversed in AIR 1959 S C 648, 

S. 3-AIR 1957 All 320 
Reversed in AIR 1959 S C 648. 

S. 4-AIR 1957 All 320 
Reversed in AIR 1959 S C 648. 

S. 11-AIR 1957 All 320 
Reversed in AIR 1959 S C 648. 

U. P. Shops and Commercial Establishments Act 
(22 of 1947) 

S. 2—1958 All W R (HC) 465=1958 All L J 333 
Overruled in AIR 19 -1 All 599. 

U. P. State Road Transport Act (2 of 1951) 

Preamble and S. 3— AIR 1954 All 257 
Reversed in AIR 1954 S C 728. 

S. 5—AIR 1954 All 257 
Reversed in AIR 1954 S C 7-8. 

U. P. Subordinate Revenue Executive (Tahsildsrs) 
Rules (1944) 

R 14-AIR 1963 All 377 
B^ersed in AIR 1966 S C 1842. 

U. P. (Temporary) Control of Rent and Eviction Act 

S.3(3 0 )-AIR1955.NUC(Arili 1714=1955 All LJ 498 

Overruled in AIR 1964 All 148. 

Vegetable Oil, andOil Cakes (Forward Contracts 
Prohibition) Order (1944) 

Cl. 5-ILR (1951) Mad 723 
Overruled in AIR 1984 S C 1528. 

Vindhya Pradesh Application of Laws Ordmanc 
(4 of 1948) 

c 2—AIR 1981 Madh Pra 154 
Reversed in AIR 19 03 S C 820. 

Wealth Tax Act (27 of 1957) 

S ieltX»SC13T0. 

1 
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Subjectwise List of Cases 

W. B. Jute Goods Futures Ordinance (5 of 1949) 

S, 2 (1) (b) m-AIR 1952 Cal 740 (SB) 

Beversed in AIR 1955 S C 182, 

yf B. Land Development and Planning Act (21 of 
1948) 

S. 7-AIR 1954 Cal 248 
Beversed in AIR 1961 S C 10. 

West Bengal Land (Requisition and Acquisition) Act 
(2 of 1948) 

S. 8 (2)-AIR 1953 Cal 595 
Overiuled in AIR 1966 S C 1538, 

S. 8 (11—(1955) 59 Cal W N 935 = AIR 1955 NUC 
(Cal) 4511. 

Overruled in AIR 1960 S C 1538. 


WORDS AND PHRASES 

—Arrest and Apprehension 
AIR 1952 Pun) 309 (FB) 

Beversed in AIR 1953 S C 10. 

—“Employee” 

AIR 1959 PunJ 27 
Reversed in AIR 1962 PunJ 507. 

—“Employer” 

1958 All L J 333 
Overruled in AIR 1961 All 599. 

— 1 'EstaSlishment’ 

AIK 1965 Mad 508 
Overruled in AIR 1956 Mad 416. 

—“Kbas possession” 

AIR 1958 Pat 589 
Overruled in AIR 1963 S C 454. 

—“Officer" 

AIR 1959 Pun) 157 
Overruled in AIR 1933 S C 1503. 

—“Permitted to retire" 

AIR 1963 PunJ 298 
Beversed in AIR 1964 S C 72. 


Overruled and Reversed 

Words and Phrases (contd.) 

—“Possession” 

1961 All L I 301 

Overruled in AIR 1964 All 213 (FB). 

* 

—‘Store’—Meaning of 

AIR 1958 Bom 332 
Reversed in AIR I960 S C 1068. 

—‘‘Take or withdraw from proceedings” 

AIK 1953 Bom 365 
Overruled in AIR 1968 S C S22. s 

—''Tenancy in common”—“Joint tenancy” 

AIK 1957 All 531 
Overruled in AIR 1963 All 499A. 

—“Undivided share”—Meaning 

AIR 1957 All 561 
Held overruled by A I R 1951 S C 365 in A I R 
1966 All 499. 

-‘When 

AIR 1951 Orissa 378 (SB) 

Overruled in AIK 1955 Orissa 73. 

—“Where a debt is incurred’*—Meaning 

(1956) 2 Mad L J 425 
Overruled in AIR 1965 Mad 127. 

Working Journalists (Conditions of Service) Miscel- 
laneous Provisions Act (45 of 1955) 

S. 2 (f>—AIR 1961 Andh Pra 528 
Beversed in AIR 1964 S C 279. 

S. 3-AIR I960 Mad 196 
Beversed in AIR 1961 Mad 370. 

Working Journalists (Industrial Disputes) Act (l of 
1955) 

S. 2 (b)—AIR 1961 Andh Pra 528 
Reversed in AIR 19:4 S C 279. 

Workmen’s Compensation Act (8 of 1923) 

S. 3 (1) -AIR 1955 Sau 20 
Reversed in AIR 1958 S C 881. 

S. 31-AIR 1957 Mad 255 
Reversed in AIR I960 Mad 336, 


COURTWISE LIST OF OVERRULED AND 

REVERSED CASES 


Supreme Court 


Allahabad (contd.) 


AIR 1953 S C 108 

Held Overruled by AIR 1962 S C 1916. 

AIR 1953 S C 252 
Overruled in AIR 1955 S C 661. 

AIR 1954 SC447 

Overruled in AIR 1954 S C 1043. 

AIR 1954 SC 513 
Overruled in AIR 1965 S C 669 
AIR 1955 S C 781 

Held over, by AIR 1959 S C 648 in AIR 1961 Mys 3. 
AIR 1956 S C 20 

Reversed in AIR 1961 S C 882. 

AIR 1957 S C 790 
Overruled in AIR 1962 S C 1621, 

AIR 1958 S C 468 

Held over, by AIR 1959 S C 648 in AIR 1961 Mys 3. 
AIR 1969 S C 93 

Overruled in AIR 1965 S C 669.' 

AIR 1959 S C 847 
Overruled in AIR 1962 S C 195. 

AIR 1961 S C 58 

Overruled in AIR 1966 S C 1614. 

AIR 1963 S C 354 

Overruled in AIR 1966 S C 538. 

AIR 1964 S 0 1873 
Overruled in AIR 1966 S C 1738. 


Ajmer . 

MR 1953 Ajmer 17 
Reversed in AIR 1956 S 0 404. 

MR 1955 Ajmer 47 
Overruled in AIR 1967 S C 1233. 

MR 1956 Ajmer 63 
Reversed in AIR 1961 S C 1743. 

Allahabad 

MR 1943 All 68 ^ o nfA 

Reversed in AIR 1951 S 0 210. 

^fu.tdlkV 1964 S 0 986. 

“§“££? i'll AIR 19'1 Ail 643 (FB). 

AI Ovenuledin 3 AIR 1958 All 733 (FB). 

“gM In AIR 1965 AH 443. 

^Overruled inAIR 1959 All 500 (DB). 

AIR 1950 All 556 (FB) 

Reversed in AIR 1954 S 0 10. 

AIR 1950 All 648 
Reversed in AIR 1953 S C 456. 

A Held 5 o«rml=d by AIR 1951 S 0 332 as interpreted 
in AIR 1953 Nag 58. 

A Re«reed“n AIR 1955 3 0 600. 

^Overruled in^ADt 1956 All 94. 

"gM if AIR 1957 3 0 832. 

AI SvS ?»V 1967 AU459. 

'‘KKa. 


AIR 1952 All 90 

Overruled in AIR 1953 All 264 (FB). 

AIR 1952 All 188 

Overruled in AIR 1955 NUC (All) 2689. 

AIR 1952 All 231 
Overruled in AIR 1966 S C 911. 

AIR 1952 All 249 

Overruled in AIR 1956 S C 367 and overruled on 
another point in AIR 1964 S C 1473. 

AIR 1952 All 382 (FB) 

Overruled in AIR 1965 All 590 (FB). 

AIR 1952 All 496 
Overruled in AIR 1953 All 729. 

AIR 1952 All 550 

Overruled in AIR 1958 All 652 (FB). 

AIR 1952 All 681 

Overruled in AIR 1960 All 473 (FB). 

AIR 1952 All 808 

Overruled in AIR 1956 All 337 (1) (FB). 

AIR 1952 All 816 

Overruled in AIR 1956 All 305 (FB). 

AIR 1952 All 891 
Overruled in AIR 1961 S C 725. 

AIR 1952 All 897 
Reversed in AIR 1961 S C 725. 

AIR 1952 All 942 
Overruled in AIR 1961 S C 1795. 

AIR 1952 All 974 
Reversed in AIR 1962 All 577. 


AIR 1953 All 62 
Overruled in AIR 1961 

AIR 1953 All 90 
Overruled in AIR 1966 
AIR 1953 All 219 
Overruled in AIR 1957 
AIR 1953 All 254 
Overruled in AIR 1955 


AIR 1953 All 315 
Overruled in AIR 1955 
AIR 1953 All 332 
Overruled in AIR 1957 
AIR 1953 All 332 
Overruled in AIR 1956 
AIR 1953 All 477 
Overruled in AIR 1961 
AIR 1953 All 550 
Overruled in AIR 1956 
AIR 1953 All 558 

Overruled In AIR 1956 
AIR 1953 All 623 

Overruled in AIR 1966 


1953 All 698 


1954 All 80 
rerruled in AIR 1955 
1954 All 163 


1954 All 232 






S C 606. 

All 477 (FB). 
All 257. 

NUC (All) 2689. 

All 232 (FB). 
All 356 (FB). 
All 687. 

S C 532. 

All 492. 

All 305 (FB). 
All 477 (FB). 
All 288. 

All 275 (FB). 
SC 911. 

S C 1767. 


versed^n AIR 1954 S C 728 
erruled inAIR 1966 All 57 (FB) 
SedinllR 1955 All 432. 
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ABababad (canid.) 


AIE 1954 All 501 

Overruled in AIR 1963 S 0 1850. 

AIR 1954 All 538 
Reversed in AIR 1961 S C 420. 

AIR 1954 All 705 
Overruled in AIR 1961 S C 420. 

AIR 1954 All 728 

Overruled in AIR 1955 All 269 (FB). 
AIR 1954 All 735 

Overruled in AIR 1955 All 269 (FB). 
AIR 1954 All 747 
Overruled in AIR 1956 All 338. 

AIR 1954 All 812 

Overruled in AIR 1955 All 510 (FB). 
AIR 1955 All 12 
Reversed in AIR 1961 S C 14. 

AIR 1955 All 138 

Overruled in AIR 1966 All 192 (FB). 

AIR 1955 All 296 
Overruled in AIR 1956 S C 367. 

AIR 1955 All 462 
Overruled in AIR 1955 All 521, 


AIR 1955 All 589 

Overruled in AIR 1961 All 619 (FB). 
AIR 1955 All 618 

Overruled in AIR 1958 All 733 (FB). 
AIR 1955 N U C (All) 1410 
Overruled in AIR 1957 S C 832. 

AIR 1955 N U C (All) 1517 
Overruled in AIR 1956 All 698. 

AIR 1955 NUC (All) 1714 
Overruled in AIR 1964 All 148. 

AIR 1955 NUC (All) 2299. 

Overruled in AIR 1961 All 104 (FB). 
AIR 1955 N U O (All) 2666. 

Overruled in 1963 All L J 180. 

AIR 1955 NUC(AU) 2707 
Reversed in AIR 1960 S G 1283. 

1955 Lab App Ca 3 140 (All) 

Reversed in AIR 1957 S C 95. 

AIR 1956 All 27 

Reversed in AIR 1959 S C 79. 

AIR 1956 AU 35 


AT I n m fnl < ; dI . J !, 0verruled in AIR 1963 S C 274. 

Ain 1056 All 46 

I !o 1 «o i ^ 1 l ed l y . overruled 0n another point by A 

AiBmffl 010 4IR 1968 PMi 507 - 

1965 411 80 - 

1959 All L J 548. 

AIR 1956 All 225 

[This case was Held overruled by AIR 1962 S C 
AIB wSFSxu} iD AIR 1986 AU 604 - Ed ' ] 

An vSStu%S a 1962 411 816 (FB| - 

"" 8 0 

IOuSaU 50 4IR 1958 411 733 (FB »- 

AttlSfiSSi*® 1966411 477 lFB >- 

air me li^ 8 IR 1933 8 0 ,99 - 

AIB V m6AU 66 4IR 1987 S ° 840 ' 

1963 8 0 

umaul j m’ R 1968 AU 68S - 

Overruled in AIR 1965 AU 366. . 

lVoI. 14.] (Suppl.) Fn.D. 100. 



Allahabad (cofUd.) 

AIR 1957 ill 106 

Overruled in AIR 1963 AC 210 (FB). 

AIR 1957 All 184 
Overruled in AIR 1966 All 192. 

AIR 1957 All 315 

Overruled in AIR 1964 AU 504 (FB). 

AIR 1957 All 320 
Reversed in AIR 1959 S C 648. 

AIR 1957 All 336 
Overruled in AIR 1962 All 619. 

AIR 1957 All 337 
Overruled in AIR 1957 All 402. 

AIR 1957 All 352 

Overruled in AIR 1964 All 504 (FB). 

AIR 1957 All 359 
Overruled in AIR 1964 All 7 
AIR 1957 All 388 
Reversed in AIR 1960 S C 409. 

AIR 1957 All 495 

Overruled in AIR 1962 All 315 (FB). 

AIR 1957 All 538 
Reversed in AIR 1961 S C 1662. 

AIR 1957 All 549 
Overruled in AIR 1963 S C 1019. 

AIR 1957 All 561 

Held overruled by AIR 1961 S C 365 in AIR 1966 
All 499. 

AIR 1957 All 714 
Reversed in AIR 1960 S C 67. 

AIR 1957 All 826 

Held overruled by A I R 1960 S C 1297 in A I R 1967 
All 362. 

1957 All L J 299 

Overruled in AIR 1961 S C 1449. 

1957 All L J 628 

Overruled in AIR 1969 AU 659. 

AIR 1958 All 48 

Overruled in AIR 1959 All 1 (FB). 

AIR 1958 All 54 
Reversed in AIR 1965 S 0 920. 

AIR 1958 All 304 
Reversed in AIR 1966 S C 216, 

AIR 1958 All 320 
Overruled in AIR 1968 S C 497. 

AIR 1958 All 832 

Overruled in AIR 1962 Ail 43 (FB), 

AIR 1958 All 439 

Impliedly overruled on another point in A 1 R 1968 
S C 178. 

AIR 1958 All 596 
Overruled in AIR 1960 S C 770. 

AIR 1958 All 691 

Overruled in AIR 1961 All 139 (FB). 

AIR 1958 All 828 
Reversed in AIR 1963 S C 449. 

AIR 1958 All 872 
Reversed in AIR 1962 S C 764. 

1958 All L J 61 

Reversed in AIR 1963 S C 946. 

1958 AU L J 234 

Overruled in AIR 1964 All 7 (FB). 

1958 All L J 833 

Overruled in AIR 1961 AU 699. 

1958 All L J 888 

Overruled in AIR 1961 All 599. 

1958 All L J 858 
Overruled in 1963 AU L J 691. 

1958 All LJ 933 

Overruled in AIR 1961 All 599. 

AIR 1959 All 10 

Overruled In AIR 1968 S 0 1822. 

AIR 1959 All 57 

Overruled in AIR 1964 S 0.U8. 


1586 

Allahabad (contd.) 


Courtwise 
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Allahabad (contd.) 


AIR 1959 All 98 
Overruled in AIR 1961 All 544. 

AIR 1959 All 101 
Reversed in AIR 1962 S C 955. 

AIR 1959 All 179 
Reversed in AIR 1961 S C 1790. 

AIR 1959 All 425 

Overruled in AIR 1961 All 352. 

AIR 1959 All 439 
Overruled in AIR 1964 S C 600. 

AIR 1959 All 518 
Overruled in AIR 1966 All 192. 

AIR 1959 All 529 
Overruled in AIR 1963 All 352. 

AIR 1959 All 536 

Overruled in AIR 1961 All 450 (FB). 

AIR 1959 All 598 

Reversed in AIR 1962 All 610. 

AIR 1959 All 660 

Overruled in A I R 1960 All 369 (FB) and A I R 1962 
SC 1781. 

AIR 1959 All 707 
Reversed in AIR 1961 S C 218. 

AIR 1959 All 744 
Overruled in AIR 1963 S C 816. 

AIR 1959 All 763 
Overruled in AIR 1965 All 294, 

AIR 1959 All 778 

Reversed in AIR 1960 S C 905. 

ILR (1959) 1 All 226 
Overruled in AIR 1961 All 450 (FB). 

1959 All LJ 211 f 

Overruled in AIR 1963 All 230 (FB). 

1959 All LJ 263 / 4 

Overruled in AIR 1962 All 1 (FB). 

1959 All LJ 477 

Overruled in AIR 1965 All 382 (FB). 

1959 All L J 681 

Overruled in 1962 All L J 1039 (FB). 

1959 All LJ 897 - „ 

Overruled in AIR 1966 All 57 (FB). 

1959 All W R (HC) 138 
Reversed in AIR 1966 All 62. 

AIR 1961 All 45 

Reversed in AIR 1963 All 94, 

AIR 1961 All 139 
Overruled in AIR 1964 S C 260, 

AIR 1961 All 153 411 _ nA 

Overruled in AIR 1964 All 290. 

AIR 1961 All 214 

Reversed in AIR 1962 All 551. 

A1 Reier5ed'!n AIB 1966 S C 893. 

AI S"inilB 1962 A.. 299. 

A Overruled In AIR 1964 All 1 (FB). 

"'overruled fn AIB 1962 All 227 (FB). 

A Held 6 L A erru!e 2 d in AIB 1963 All 161 (FB) in AIR 1964 
Orissa 37. 

A Ovefrultdin 1 AIR 1963 All 161 (FB). 

(1961) 1 Cri L J 595 

Reversed in AIR 1963 S C 822. 

1961 All L J 82 
Overruled in AIR 1964 All 7. 

1961 All LJ 188 
Overruled in 1961 All L J 877. 

1961 All L J 301 q 

Overruled in AIR 1964 All 213 (FB). 

.1961 All L J 506 aaa . MOJ a 
O verruled in AIR 1962 All 240. 


1961 All W R (HC) 102 , 

Overruled in AIR 1964 AH 7. 

1961 All W R (HC) 260 
Overruled in AIR 1964 All 213 (FB). 

1961 All W R (HC) 508 
Overruled in AIR 1965 All 345. 

1961 All W R (HC) 683 
Overruled in ILR (1962) 2 All 359. 

AIR 1960 All 1 

Reversed in AIR 1960 S C 1125. 

AIR 1960 All 40 

Impliedly overruled in AIR 1960 All 369 (FB), 
AIR 1960 All 117 

Overruled in AIR i960 All 546 (FB). 

AIR 1960 All 264 
Reversed in AIR 1965 S C 1836. 

AIR 1960 All 294 

Overruled in AIR 1966 All 12 (FB). 

AIR 1960 All 376 
Overruled in AIR 1965 All 15. 

AIR 1960 All 379 
Overruled in AIR 1963 All 496. 

AIR 1960 All 410 
Overruled in 1963 All L J 198. 

AIR 1960 All 431 
Overruled in AIR 1961 All 428. 

AIR 1960 All 458 

Overruled in AIR 1961 All 630 (FB). 

AIR I960 All 504 
Overruled in AIR 1961 All 590. 

AIR 1960 All 564 
Overruled in AIR 1962 All 221. 

AIR 1960 All 573 
Overruled in AIR 1962 All 248 
AIR 1960 All 637 
Overruled in AIR 1962 S C 1052. 

1960 All L J 52 

- Overruled in AIR 1963 All 528 (FB). 

1960 All LJ 94 

Overruled in AIR 1963 All 433. 
i960 All LJ 147 
Overruled in AIR 1963 All 47. 

1960 All L J 185 
Reversed in AIR 1966 S C 693. 

1960 All LJ 532 
Reversed in AIR 1965 S C 1919. 

i960 All L J 546 „ „ 

Overruled in AIR 1966 All 57 (FB). 

1960 All L J 557 
Reversed in AIR 1962 All 590. 

1960 All W R (HC) 418 
Reversed in AIR 1962 All 680. 

(’60) Cri. Misc. Case. No. 186 of i960, Dt 28-7-1 
Reversed in AIR 1962 S 0 1506. 

^Overruled in AIR 1962 All 547. 

AI Re 1 veSed 1 in 9l AlR 1967 S C 1631. 

AI Over™itd in'1964 All W B (HC) 232. 

AIR 1962 All 156 , 

Overruled in AIR 1964 S C 1135. 

AIR 1962 All 199 A „_ on#1A 
Reversed in AIR 1965 S C 314. 

"'overruled in* AIR 1963 AH 242. 

"'ffi'^iiR .*■ cm. 

"'overrul'd fn AIR 196. S C 816. 
AI Stdin 3 AIRm6A113 8 2(FB). 

"'^erfultdifAIR 1964 AU 604 (FB). 
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A® 1962 All 543 

Overruled by AIR 1962 S C 256 in AIR 1964 All 235. 
AIR 1962 All 290 
Reversed in AIR 1966 S C 1164. 

1962 (2) Cri L J 118 
Reversed in AIR 1963 S C 692. 

1962 (1) Cri L J 684 
Overruled in AIR 1965 S C 1583. 

1962 All L J 553 

Overruled io AIR 1966 All 280. 

1962 All L J 612 

Overruled in AIR 1964 All 311 (FB). 

<1962) 46 I T R 293 (All) 

Reversed in AIR 1967 S C 495. 

AIR 1963 All 71 

Reversed in AIR 1964 S C 416. 

AIR 1963 All 377 
Reversed in AIR 1966 S C1842. 

AIR 1963 All 535 
Overruled in AIR 1965 AU 221. 

AIR 1963 All 581 
Overruled in AIR 1967 All 1. 

1963(1) Cri L J 507 
Overruled in AIR 1965 All 263. 

1963 All L J 190 

Ovcrrulcdin 1963 All L J 288, which itself w as over- 
ruled in AIR 1964 All 498. 

1963 All L J 288 
Overruled in AIR 1964 All 498. 

1963 All L J 752 
Overruled in AIR 1964 All 148. 

1963 All W R (HC) 559 
Overruled in AIR 1964 S C 381. 

(1963) 14 S T C 518 (All) 

Overruled in AIR 1968 S C 488. 

AIR 1964 All 86 

Reversed in AIR 1964 S C 1249 

AIR 1064 All 148 

Overruled in AIR 1965 S C 1767 

AIR 1964 All 203 

in AIR 1966 All 109. 

AIR 1964 All 210 

Overruled in AIR 1965 All 498 (FB). 

AIR 1964 All 213 (FB) 

Overruled In AIR 1968 S C 466. 

AIR 1964 All 393 

Overruled in AIR 1965 All 498 (FB) 

AIR 1964 All 486 
Reversed in AIR 1967 S 0 681 

1964 All L J 491 • • 

„ °” rnUed in 1868 All 269. ' 

(1964) 16 S T C 711 (ill) 

. in AIB 1966 S C 1S10. 

AIR 1965 All 454 

igSTK^a 4 * 1968 8 0 30 °- 

Overruled in AIR 1966 AU 57 . 

Andhra Pradesh . 

AIR 1954 Andh Pra 17 

sir 

A|?saki£jff' Anih «»• 

^raed in AIR 1957 Andh Pra 981. 


AIR 1955 Andh Pra 241 
Overruled in AIR 1957 Andh Pra 83 (FB) ' 
AIR 1955 Andh Pra 245 

Overruled in AIR 1957 Andh Pra 83 (FB) 

AIR 1955 Andh Pra 257 
Reversed in AIR 1961 S C 412. 

AIR 1956 Andh Pra 9 
Overruled in AIR 1964 S C 1526. 

AIR 1956 Andh Pra 14 
Overruled in AIR 1963 S C 268. 

AIR 1956 Andh Pra 21 
Overruled in AIR 1963 S C 1850. 

AIR 1956 Andh Pra 81 
Reversed in AIR 1963 S C 264. 

1956 Andh L T 446 

Overruled in AIR 1957 Andh Pra 130 (FB) 

1956 Andh WB 280 ' 

Overruled in AIR 1957 Andh Pra 133. 

1956 Andh W R 682 

Reversed in AIR 1960 Andh Pra 259 
1956 Andh W R 771 

Overruled in AIR 1958 Andh Pra 751 
(1956) 7 3 T C 486 (Andh Pra) 

Overruled in (1961) 2 Andh W R 37 (FB) 

AIR 1957 Andh Pra 11 
Overruled in AIR 1963 Andh Pra 193. 

AIR 1957 Andh Pra 130 
Overruled in AIR i960 S C 990. 

AIR 1957 Andh Pra 166 
Overruled in AIR 1962 Andh Pra 37 (FB). 

AIR 1957 Andh Pra 204 
Overruled in AIR 1962 Andh Pra 431 (FB) 

AIR 1957 Andh Pra 229 
Overruled in AIR 1965 S C 5. 

AIR 1957 Andh Pra 368 
Overruled in AIR 1960 Andh Pra 23. 

AIR 1957 Andh Pra 406 
Overruled in AIR 1964 S C 260. 

AIR 1957 Andh Pra 470 
Overruled in AIR 1957 S C 489. 

AIR 1957 Andh Pra 476 • *• 

Overruled in AIR 1961 Andh Pra 224. 

AIR 1957 Andh Pra 486 

““iCoter by Am 1961 s ° 

AIR 1957 Andh Pra 632 ' 

Reversed in AIR 1966 S C 681 
AIR 1957 Andh Pra 649 

AmS?Andl" a"& P0,M in AIR I9 « S C 754. 

. in AIR 196 1 Andh Pra 520 

AIR 1957 Andh Pra 1047 

nSuSnliShSiW S ° 10M - 

(lM n S " B *»• 

(i9 0 5M h v^r iAndiiPra « 4 - 

Reversed in AIR 1959 Andh Pra 538 
(1957) 2 Andh W R 226 

„ SX™** 6 in AIR *960 Andh Pra 186 
(1957) 69 Mad L W (Andh) 50 

Overruled in AIR 1961 Andh Pra 20 l ' 

AIR 1958 Andh Pra 79 * i ,<> - 

* r2 v * ft rruIed in MX 1964 a 0 1893 
AIR 1958 Andh Pra 109 

. Overruled in AIR 1958 S C 468 
AIR 1958 Andh Pra 173 

. ,5 ev 5 rsed in AIR 1962 S 0 1687 
AIR 1958 Andh Pra 230 

4 T^ r f!? ed in AI ® 1964 S 0 260 
AIR 1958 Andh Pra 642 

Overruled in AIR 1964 Andh Pra 185 
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Andhra Pradesh (contd.) 


AIR 1958 Andh Pra 681 
Overruled in AIR 1965 Andh Pra 119. 

AIR 1958 Andh Pra 642 
Overruled in AIR 1964 Andh Pra 185. 

ILR (1958) Andh Pra 791 
Reversed in AIR 1961 S C 1241. 

(1958) 1 Andh W R 85 
Overruled in AIR 1959 Andh Pra 523. 

(1958) 1 Andh W R 263 
Overruled in AIR 1959 Andh Pra 129. 

(1958) 2 Andh W R 523 
Reversed in AIR 1961 S C 1241. 


AIR 1959 Andh Pra 20 
Overruled in AIR 1961 S C 1795. 

AIR 1959 Andh Pra 21 
Reversed in AIR 1962 S C 1585. 

AIR 1959 Andh Pra 36 
Overruled in AIR 1961 Andh Pra 86. 
AIR 1959 Andh Pra 64 
Reversed in AIR 1965 S C 1231. 


AIR 1959 Andh Pra 269 
Overruled in AIR 1961 Andh Pra 131 (FB). 

AIR 1959 Andh Pra 352 
Reversed in AIR 1965 S C 1773. 

AIR 1959 Andh Pra 507 
Overruled in AIR 1961 Andh Pra 116. 

AIR 1959 Andh Pra 530 
Reversed in AIR IS62 S C 586. 

AIR 1959 Andh Pra 572 
Overruled in AIR 1961 S C 1662. 

AIR 1959 Andh Pra 607 
Overruled in AIR 1962 Andh Pra 500 (FB). 

AIR 1959 Andh Pra 651 
Overruled in (i960) 1 Andh W R 305. 

(1959) Andh L T 803 
Reversed on facts in AII^l967 S C 207. 

(1959) 2 Andh W R 135 
Overruled in AIR 1964 Andh Pra 31. 


AIR 1960 Andh Pra 23 
Overruled in AIR 1961 S C 609. 

AIR 1960 Andh Pra 375 
Overruled in AIR 1964 Andh Pra 276. 

AIR 1960 Andhra Pra 391 

Overruled in AIR 1962 Andhra Pra 238. 

AIR i 960 Andhra Pra 395 
Reversed in AIR 1964 S C 922. 


IR 1960 Andhra Pra 397 
Reversed in AIR 1963 S C 1633. 

960-1 Andhra W R 75 
Overruled in AIR 1966 Andhra Pra 4. 

L960) 2 Andhra W R 108 
Reversed in AIR 1965 S C 531. 

960-40 I T R 200 (Andh Pra) 

Overruled in AIR 1966 S C 81. 

JR 1961 Andh Pra 7 
Overruled in AIR 1963 Andhra Pra 460. 

JR 1961 Andh Pra 7 
Reversed in AIR 1964 S C 825. 

JR 1961 Andhra Pra 66 
Overruled in AIR 1965 Andh Pra 79. 

JR 1961 Andhra Pra 279 
Reversed in AIR 1966 S C 470. 

JR 1961 Andhra Pra 318 
Overruled in AIR 1964 S C 1693. 

JR 1961 Andlna Pra 344 
Overruled in AIR 1964 Andhra Pra 36 (FB). 

JR 1961 Andhra Pra 480 
Reversed in AIR 1962 Andhra Pra 271. 


AIR 1961 Andhra Pra 528 
Reversed in AIR 1964 S C 279. 

AIR 1961 Andhra Pra 370 

Reversed in AIR 1964 S C 33. 
(1961) 41 ITR 175 (Andh Pra) 
Reversed in AIR 1965 S C 1905. 


AIR 1962 Andh Pra 4 
Reversed in AIR 1965 S C 1827. 

AIR 1962 Andhra Pra 75 
Reversed in AIR 1966 S C 563. 

AIR 1962 Andhra Pra 346 
Overruled in AIR 1963 S C 1279. 

AIR 1962 Andhra Pra 443 
Overruled in AIR 1965 Andh Pra 274. 

(1962) 2 Andh LT 75 
Overruled in AIR 1966 Andh Pra 152. 

(1962) 1 Andh W R 205 
Overruled in AIR 1965 Andh Pra 220. 

(1962) 46 ITR 470 (Andh Pra) 

Reversed in AIR 1965 S C 1411. 

AIR 1963 Andh Pra 106 
Overruled in AIR 1964 S C 1893. 

AIR 1963 Andh Pra 239 
Reversed in AIR 1963 Andh Pra 489. 

AIR 1963 Andh Pra 296 
Overruled in AIR 1967 S C 1780. 

AIR 1963 Andh Pra 332 

Reversed in AIR 1964 S C 1870. 

ILR (1963) Andh Pra 184 
Reversed in AIR 1965 S C 1238. 

ILR (1963) Andh Pra 702 
Reversed in AIR 1966 S C 115. 

(1963) 2 Andh WB 257 
Reversed in AIR 1964 S C 102. 

(1963) 47 ITR 139 

Partly overruled in AIR 1966 S C 1053. 

AIR 1964 Andh Pra 388 
Overruled in AIR 1967 Andh Pra 1. 

AIR 1964 Andh Pra 514 (DB) 

Overruled in AIR 1967 Andh Pra 148. 

AIR 1965 Andh Pra 37 
Reversed in AIR 1967 S C 1545. 


Assam 


AIR 1950 Assam 83 

Overruled in AIR 1955 Assam 129 (SB). 
AIR 1952 Assam 134 
Overruled in AIR 1961 S C 1795. 

AIR 1953 Assam 47 
Reversed in AIR 1957 S C 729. 

AIR 1954 Assam 113 
Reversed in AIR 1958 S C 19. 

AIR 1954 Assam 197 
Reversed in AIR 1960 S C 133. 

AIR 1955 Assam 156 (DB) 

Overruled in AIR 1960 Assam 111 (SB). 
AIR 1955 Assam 201 

Reversed in AIR 1961 S C 1579. 

AIR 1955 Assam 249 (SB) 

Reversed in AIR 1961 S C 232. 

AIR 1956 Assam 48 
Overruled in AIR 1957 S C 377. 

AIR 1956 Assam 142 

Reversed in AIR 1957 S C 414. 

AIR 1956 Assam 177 

Reversed in AIR 1962 S C 107. 

AIR 1957 Assam 133 
Reversed in AIR 1965 S C 1679. 

ILR (I960) 12 Assam 441 
Reversed in AIR 1964 S C 600. 

1961-2 Cri L J 869 (Assam) 

Overruled In AIR 1965 S C 1583. 

AIR 1962 Assam 46 

Reversed in 1962 Supp 3 S C R 508. 

AIR 1962 Assam 46 (DB) 

Reversed in 1962 Supp 3 S C R 503. 

AIR 1962 Assam 88 

Reversed in AIR 1963 S C 1612. 
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W 

Bombay ( contd.) 


Court wise List of Cases Overruled and Reversed 

r I Bombay (contd.) 


AIR 1956 Bom 530 
Reversed in AIR 1963 S C 1356. 

ILR (1956) Bom 685 
Reversed in AIR 1961 S C 578. 

(1956) 58 Bom L R 578 
Reversed in AIR 1961 S C 578. 

AIR 1957 Bom 71 
Overruled in AIR 1958 S C 468. 

AIR 1957 Bom 83 
Reversed in AIR 1962 S C 1589. 

AIR 1957 Bom 130 
Reversed in AIR 1963 S C 358. 

AIR 1957 Bom 252 
Overruled in AIR 1959 S C 459. 

AIR 1957 Bom 283 
Overruled in AIR 1953 S C 228. 

(1957) 59 Bom L R 769 
Reversed in AIR 1958 SC 539. 

(1957) 31 ITR 72 
Reversed in AIR 1961 S C 701. 

(1957) 31 ITR 836 (Bom) 

Reversed in AIR 1961 S C 812. 

AIR 1958 Bom 26 
Overruled in AIR 1958 Bom 116 . 

AIR 1958 Bom 196 
Overruled in AIR 1961 S C 387. 

AIR 1958 Bom 239 
Reversed in AIR 1961 S C 1139. 

AIR 1958 Bom 332 
Reversed in AIR 1960 SC 1068 

AIR 1958 Bom 335 
Reversed in AIR 1960 S C 1113. 

AIR 1958 Bom 487 
Overruled in AIR 1966 SC 249. 

(1958) ILR 1958 Bom 176 
Reversed in AIR 1961 S C 977. 

(1958) ILR (1958) Bom 637 
Overruled in AIR 1961 S C 1494. 

(1.158) 60 Bom L R 72 
Overruled in AIR 1963 S C 114. 

(1958) 33 ITR 349 (Bom) 

Reversed in AIR 1960 S C 1343. 

(1958) 33 ITR 390 (Bom) 

Reversed in AIR 1961 S C 728. 

AIR 1959 Bom 13 

Overruled in AIR 1959 Bom 425 (FB). 
AIR 1959 Bom 30 
Overrruled in AIR 1960 S C 548. 

AIR 1959 Bom 33 
Reversed in AIR 1961 SC 1233. 

AIR 1959 Bom 56 

Reversed in AIR 1968 SC 1516. 

AIR 1959 Bom 61 

Overruled in AIR 1963 SC 114. 

AIR 1959 Bom 65 

Overruled in AIR 1962 Bom 152 (FB). 
AIR 1959 Bom 70 

Overruled in AIR 1962 Bom 152 (FB). 
AIR 1959 Bom 78 
Overruled in AIR 1966 Bom 64. 

AIR 1959 Bom 134 
Reversed in AIR 1962 SC 630. 

AIR 1959 Bom 199 

Overruled in AIR 1962 SC 759. 

AIR 1959 Bom 248 
Overruled in AIR 1960 SO 875 
AIR 1959 Bom 414 
Reversed in AIR 1964 SC 538. 

AIR 1959 Bom 268 
Reversed in AIR 1964 SC 1034. 

AIR 1959 Bom 425 (FB) 

Overruled in AIR 1966 SC 1085. 

AIR 1959 Bom 454 
Reversed in AIR 1961 SC 948. 




rf ? 




AIR 1959 Bom 458 
Reversed in AIR 1963 SO 897. 

AIR 1959 Bom 499 
Reversed in AIR 1963 SC 1497. 

AIR 1959 Bom 515 
Reversed in AIR 1961 SC 307. 

(1959) 36 ITR 527 
Overruled in AIR 1963 SC 1456. 

AIR 1960 Bom 167 
Reversed in AIR 1961 SC 573. 

AIR 1960 Bom 205 
Reversed in AIR 1962 SC 1153. 

AIR 1960 Bom 218 
Overruled in AIR 1964 SC 1693. 

AIR 1960 Bom 296 
Reversed in AIR 1962 SC 517. 

AIR 1960 Bom 319 
Reversed in AIR 1964 SC 758. 

AIR 1960 Bom 338 
Overruled in AIR 1965 Bom 177. 

AIR 1960 Bom 347 
Reversed in AIR 1968 SC 1086. 


AIR 1960 Bom 390 
Overruled in AIR 1962 SC 1500. 

AIR 1960 Bom 411 
Reversed in AIR 1967 SC 278. 

AIR 1960 Bom 418 

Reversed in on appreciation of facts in the ca 3 e AIB 
1964 SC 40. 

AIR 1960 Bom 438 
Reversed in AIR 1965 SC 1692. 

AIR 1960 Bom 483 
Overruled in AIR 1963 SC 816 . 

AIR 1960 Bora 488 

Held impliedly overruled by AIR 1961 SO 1808 in 
AIR 1963 Guj 159. 

AIR 1960 Bom 528 
Overruled in AIR 1963 SC 181. 

(1960) 40 ITR 210 
Reversed in AIR 1965 SC 1188. 

AIR 1961 Bom 65 
Reversed in AIR 1964 SC 1882. 

AIR 1961 Bom 227 
Overruled in AIR 1962 SC 316 


AIR 1961 Bom 244 
Overruled in AIR 1966 SC 478. 

1961 Nag L J 235 
Overruled in AIR 1965 Bora 34. 

(1961) 42 ITR 249 (Bom) 

Reversed in AIR 1965 SC 1316. 

AIR 1962 Bom 87 
Reversed in AIR 1966 SC 856. 

AIR 1962 Bom 254 
Reversed in AIR 1966 SC 1074. 

(1962) ILR (1962) Bom 73 
Overruled in AIR 1965 Bom 34, 

(1962) 45 ITR 275 (Bom) 

Reversed in AIR 1963 SC 1484. 

AIR 1963 Bom 17 
Overruled in AIR 1964 SC 416. 

AIR 1963 Bom 85 
Overruled in AIR 1964 Bom 251. 

AIR 1963 Bom 179 

Overruled in AIR 1968 Bom 13 (FB). 

AIR 1963 Bom 225 
Reversed in AIR 1966 SC 249. 


1963 Bom 230 

eversed in AIR 1968 SC 86 . 

3 ) 48 ITR 476 (Bom) 
eversed in AIR 1965 SO 1201. 
3)49;ITR 913 (Bom) 
eversed in AIB 1966 SO 30. 

1964 Bom 67 _ 

eversed in AIB 1908 SC 189. 
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Bombay (ccfttd.) 


AIR 1964 Bom 274 
Reversed in AIR 1965 SC 722, 

(1964) 66 Bom L R 729 
Overruled in AIR 1966 Bom 1 (FB). 

Calcutta 

AIR 1927 Cal 543 
Overruled in AIR 1961 SC 1795. 

AIR 1934 Cal 615 

Overruled in AIR 1966 Cal 267 (FB). 

AIR 1936 Cal 439 
Overruled in AIR 1956 SC 148. 

AIR 1950 Cal 212 
Overruled in AIR 1951 Cal 25. 

AIR 1950 Cal 217 
Overruled in AIR 1954 Cal 352. 

AIR 1950 Cal 229 

Overruled in AIR 1961 Cal 488 (FB). 

AIR 1950 Cal 270 
Reversed in AIR 1951 SC 108. 

AIR 1950 Cal 620 
Overruled in AIR 1961 Cal 81. 

ILR (1950) 2 Cal 551 
Overruled in AIR i960 Cal 391. 

(1950) 54 Cal W N 479 
Overruled in AIR 1961 Cal 483 (FB). 

AIR 1951 Cal 25 
Reversed in AIR 1952 SC 227, 

AIR 1951 Cal 29 

Overruled in AIR 1964 SO 1699. 

AIR 1951 Cal 32 
Overruled in AIR 1953 SC 148. 

AIR 1951 Cal 37 

Overruled in AIR 1952 Cal 35 (FB). 

AIR 1951 Cal 78 

Overruled in AIR 1956 Cal 321 (FB). 

AIR 1951 Cal 85 

Reversed in AIR 1954 SO 92. - 

AIR 1951 Cal 101 
Overruled in AIR 1965 SC 1261. 

AIR 1951 Oal 147 
Overruled in AIR 1962 SO 378. 

AIR 1951 Cal 332 
Reversed in AIR 1954 SC 44. 

AIR 1951 Cal 385 
Reversed ia AIR 1955 SC 228. 

AIR 1951 Cal 410 

Overruled in AIR 1963 Cal 46 (SB). 

AIR 1961 Cal 422 
Overruled in AIR 1952 Cal 879. 

AIR 1951 Cal 430 
Reversed in AIR 1952 Cal 601. 

AIR 1951 Cal 462 

° v * rruIed in AIR 1962 SC 1716. 

(1951) 87 Cal L J 217 

4iOMf r K ^ inAIRl952 * Ca11 - 
(1951) 55 Cal W N 6 

Held overruled by as interpreted in A 
Hag 58. 

(1951) 55 Cal W N 287 

MQ^y^ d i nAIR 1963 so 4 ?3. 

(1951)55 C W N 347 / 

In AIR 1958 SO 148. 

(1951) 55 Cal W K 421 

riSTfS^in Am M»8 SO 148. 

(1951) 20 ITR 482 (Oal) I. j 
fl9^7?l d T In , AlR 1969 80 UM. 

(1951) lUbLJ 145 (Oat) M 

Am Mi n o AIB 186880 M8 ' ' 

Ai&^i^ 19640 * 1 ,^ 

Overruled In AIR 1951 SO U8. 
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Calcutta (contd.) 

AIR 1952 Cal 140 

Overruled in AIR 1968 Cal 87 (FB). 

AIR 1952 Cal 178 
Reversed in AIR 1952 SC 369 
AIR 1952 Cal 199 
Reversed in AIR 1953jSC 148. 

AIR 1952 Cal 273 
Overruled in AIR 1953 SC 148. 

AIR 1952 Cal 644 
Overruled in AIR 1953 SC 404. 

AIR 1952 Cal 740 
Reversed in AIR 1955 SC 182. 

AIR 1952 Cal 815 
Reversed in AIR 1956 SC 35 (FB). 

AIR 1952 Cal 898 

Overruled in AIR 1953 Cal 733 (FB). 

(1952) 55 Cal W N 400 
Overruled in AIR 1955 SC 213. 

AIR 1953 Cal 42 

Overruled in AIR 1961 Cal 491 (FB). 

AIR 1953 Cal 219 

Impliedly overruled in AIR 1962 SC 276. 

AIR 1953 Cal 136 

Overruled in so far as it held that pre-Amendment 
Act defaults were attracted by proviso to S. 14 (3) 
by AIR 1953 Cal 733 (FB). 

AIR 1953 Cal 223 
Overruled in AIR 1954 Cal 171. 

AIR 1953 Cal 226 

Overruled in AIR 1956 Cal 56 (FB). 

AIR 1953 Cal 294 
Overruled in AIR 1959 Cal 368. 

AIR 1953 Cal 299 
Reversed in AIR 1955 SO 50. 

AIR 1953 Cal 477 
Reversed in AIR 1955 SC 53. 

AIR 1953 Cal 570 

Overruled in AIR 1961 Cal 432 (FB). 

AIR 1953 Cal 579 
Overruled in AIR 1954 Cal 171. 

AIR 1953 CaL595 
Overruleu-li- AIR 1966 SC 1538. 

AIR 1953 Cal 595 
Overruled in AIR 1966 SC 1588. 

AIR 1953 Cal 618 
Overruled in AIR 1960 Cal 90. 

AIR 1953 Cal 721 
Reversed in AIR 1961 SC 372. 

AIR 1953 Cal 767 
Overruled in AIR 1965 Cal 145. 

(1953) 24 ITR 454 (Cal) 

Reversed in AIR 1959 SC 1165. ’ 

(1958) 1 Lab L J 757 (FB) (Cal) 

Overruled in AIR 1957 SC 532. 

AIR 1954 Cal 119 
Overruled in AIR 1960 SC 936, 

AIR 1954 Cal 216 

Held impliedly overruled by AIR 1961 SC 498 in AIR 
1963 Orissa 111. 

AIR 1*954 Cal 248 
Reversed in AIR 1961 SO 16. 1 
AIR 1954 Cal 289 
Overruled in AIR 1957 SO 540. 

AIR 1954 Cal 604 

Overruled in AIR 1961 Cal 81.J i 
AIR 1954 Cal 618 
Overruled In AIR 1961 SO 1795. 

AIR 1955 Cal 100 
Overruled in AIR 1962 SC 1908. i 
AIR 1955 Cal 144 
Overruled in AIR 1961 Cal 229. 

AIR 1955 Cal 282 

Reversed in AIR 1960 SO 1855. ‘I JH . 
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Calcutta (contd.) 


Courtwise List of Cases Overruled and Reversed 


AIR 1955 Cal 540 
Reversed in AIR 1960 SC 239. 

AIR 1955 NUC (Cal) 4279 
Overruled .in AIR 1960 Cal 138. 

AIR 1955 NUC (Cal) 5560 
Overruled in AIR 1963 Cal 209. 

(1955) 59 Cal W N 681 
Overruled in AIR 1966 Cal 205 (FB). 
(1955) 59 Cal W N 935 
Overruled in AIR 1966 SC 1538. 

AIR 1956 Cal 161 
Overruled in AIR 1959 SC 1154. 

AIR 1956 Cal 253 
Overruled in AIR 1962 SC 759. 

AIR 1956 Cal 385 
Reversed in AIR 1959 SC 8. 

AIR 1956 Cal 390 

Reversed in AIR 1962 SC 1879. 

AIR 1956 Cal 497 

Overruled in AIR 1966 Cal 285 (FB). 
(1956) 60 Cal W N 82 

Overruled in AIR 1967 Cal 42. 

(1956) 60 Cal W N 708 

Overruled in AIR 1966 SC 911. 

(1956) 60 Cal W N 1070 

Overruled in 63 Cal W N 521. 

AIR 1957 Cal 24 

Reversed in AIR 1959 SC 144. 

AIR 1957 Cal 319 

Overruled in AIR 1966 SC 81. 

AIR 1957 Cal 483 
Overruled in AIR 1961 SC 1593. 

AIR 1957 Cal 667 

Overruled in AIR 1964 SC 1473. 

AIR 1957 Cal 688 

Reversed in AIR 1960 Cal 15. 

(1957) 61 Cal W N 880 

Overruled in AIR 1966 SC 951. 

AIR 1958 Cal 195 
Overruled in AIR 1959 SC 1154. 

AIR 1958 Cal 208 
Overruled in AIR 1958 SC 1018. 

AIR 1958 Cal i64 
Reversed in AIR 1964 SC 529. 

AIR 1958 Cal 394 

Overruled in AIR 1967 SC 383. 

AIR 1958 Cal 431 „ 

Overruled in AIR 1962 Cal 203 (FB). 

AIR 1958 Cal 682 
Overruled in AIR 1962 SC 759. 

1958 Cal L J 262 

Overruled in AIR 1963 Cal 46 (SB). 
(1958) 62 Cal W N 658 
Overruled in AIR 1961 Cal 483 (FB). 
(1958) 62 Cal W N 718 
Overruled in AIR 1959 Cal 231. 

AIR 1959 Cal 356 

Overruled in AIR 1967 Cal 239. 

AIR 1959 Cal 500 
Overruled in AIR 1961 SC 1589. 

AIR 1959 Cal 533 
Reversed in AIR 1962 Cal 460. 

AIR 1959 Cal 537 
Overruled in AIR 1961 Cal 229. 

1959 Cal L J 117 

Overruled in 64 Cal W N 938. 

AIR i960 Cal 1 „ . 

Reversed in AIR 1963 S C 1124. 

AIR I960 Cal 15 

Reversed in AIR 1957 Cal 688. 

AIR 1960 Cal 32 „ _ , 0 . 0 

Reversed in AIR 1961 S C 1808. 

AIR 1960 Cal 86 oanon , Qin 
Reversed in AIR 1962 8 C 1810. 
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Calcutta (contd.) 

• 

AIR 1969 Cal 166 
Overruled in AIR 1962 Cal 530. 

AIR 1960 Cal 209 

Overruled by AIR 1962 SC 1704 in AIR 1966 
SC 1197. 

AIR 1960 Cal 243 
Reversed in AIR 1966 S C 1953. 

AIR 1960 Cal 264 
Overruled in AIR 1964 S C 6C0. 

AIR 1960 Cal 340 
Overruled in AIR 1968 S C 497. 

AIR 1960 Cal 346 
Reversed in AIR 1966 S C 1361. 

AIR 1960 Cal 430 

Held impliedly overruled in AIR 1967 Cal 205. 

AIR 1960 Cal 768 
Reversed in AIR 1962 Cal 387. 

AIR 1960 Cal 768 
Reversed in AIR 1962 Cal 387 4 
(1960) 64 Cal W N 572 
Reversed in AIR 1962 S C 1691. 

(1960)64 Cal W N 546 
Reversed in AIR 1965 S C 1874. 

AIR 1961 Cal 121 
Reversed in AIR 1964 S C 1279. 

AIR 1961 Cal 258 

Impliedly overruled in AIR 1963 S C 1811. 

AIR 1961 Cal 267 
Reversed in AIR 1962 S C 1044. 

AIR 1961 Cal 299 
Overruled in AIR 1965 Cal 160. 

AIR 1962 Cal 365 
Reversed in AIR 1962 Cal 530. 

AIR 1961 Cal 461 
Reversed in AIR 1962 S C 876. 

AIR 1961 Cal 626 
Overruled in AIR 1966 S C 951. 

ILR (1961) 2 Cal 544 
Overruled in AIR 1962 Cal 135 (FB). 

(1961) 65 Cal W N 45 
Reversed in AIR 1965 S C 1839. 

(1961) 65 Cal W N 441 

Reversed in AIR 1964 S C 152. 

(1961) 65 Cal W N 794 
R.versed in AIR 1964 Cal 175. 

AIR 1962 Cal 113 
Reversed in AIR 1963 S C 316. 

AIR 1962 Cal 254 

Reversed in AIR 1965 Cal 404. 

AIR 1962 Cal 370 

Reversed in AIR 1966 S C 955. 

AIR 1962 Cal 387 
Reversed in AIR 1966 S C 230. 

AIR 1962 Cal 455 

Overruled in 68 Cal W N 316 

AIR 1962 Cal 544 
Reversed in AIR 1965 Cal 252. 

AIR 1962 Cal 590 

Reversed in AIR 1966 S C 1206. 

(1962) 66 Cal W N 262 

Overruled in AIR 1966 S C 24. 

1962*46 I T R 39 (Cal) 

Reversed in AIR 1965 S C 65. 

(1962) 1962-4 Fac L R 169 (Cal) 

Overruled in AIR 1965 Cal 454. 

AI Reve5e ( d inAIR 1966 S C 1370. 

*8££S£Slm 1965 S C 995. 

d by AIR 1965 B C 646 b AIR »#• ** 
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Cases 


Madhya Pradesh (contd.) 

AIR 1961 Madh Pra 282 
Reversed in AIR 1964 S 0 1179. 

1961 M P L J 797 
Reversed in AIR 1966 S C 837. 

1961 Jab L J 935 
Reversed in AIR 1966 S C 1068. 

1961 Jab LJ 1231 

Reversed in AIR 1966 S C 1113. 

. AIR 1962 Madh Pra 80 

Reversed in AIR 1965 S C 427. 

AIR 1962 Malh Pra 102 (FB) 

Reversed in AIR 1967 S C 203. 

AIR 1962 Madh Pra 177 
Overruled in AIR 1965 Madh Pra 219 (FB) 

AIR 1962 Madh Pra 257 
Reversed in AIR 1966 S C 704. 

AIR 1962 Madh Pra 320 
Reversed in AIR 1965 S C 1798. 

1962 M P L J 738 

Overruled in AIR 1967 Madh Pra 14 
ILR (1962) Madh Pra 511 
Reversed in AIR 1966 S C 1113. 

AIR 1963 Madh Pra 337 
Overruled in AIR 1966 Madh Pra 1. 

1963 M P L J (Notes) 45 

in AIR 1967 Madh Pra 14. 

1963 M P L J 292 

in «B 1967 Madh Pra 14. 

AIR 1964 Madh Pra 273 

Ain e , V ^ sed in AIR 1966 S C 436. 

AIR 1965 Madh Pra 170 

Overruled in AIR 1966 S C 1342. 

Madras 

(1890) ILR 13 M ad 425 

iloS}? 1 w r ^ led in AIR 1966 S C 54. 

U«97) ILR 20 Mad 319 

H Kcr l°50 e . rrUled by (I309) ^ * 2 Mad 306 in 4IR1966 
AIR 1981 Mad 580 
Overruled in AIR 1966 S C 1300. 

AIR 1944 Mad 437 

AnnSSruf^ 1955 Mad 96 (FB) ' 

AlSS^ d in 38 ( 7 1956) 1 M “ d * j 366 (FB). 

AmmMjMi 1 " 1951 ^ 231 - 

1969 8 0 2S2 - 

AIR Sfi A,R 1950 S C 499 *interpreted in 
air 1951 Mad 191 
Reversed in AIR 1953 S C 53. 

AIR 1951 Mad 275 

A 2 Mad R d (FB). 

by AIB 1950 s0219 - 

uZSS&Jff 1 1964 8 0136 - 
ATM.a 6 A oo tKl968 S 0 98 ' 

A&^a^ 1964 80 198 - 

ABunSSm* 1968 "* m 

Overruled in AI*1957‘BUd«u* ^ ‘ 


Madras (contd.) 
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AIR 1951 Mad 979 
Reversed in AIR 1954 3 C 251. 

AIR 1951 Mad 1051 
Overruled in AIR 1957 S C 540. 

(1951) ILR (1951) Mad 723 
Overruled in AIR 1964 S C 1526. 

AIR 1952 Mad 120 
Reversed in AIR 1954 S 0 747. 

AIR 1952 Mad 203 

Overruled in AIR 1958 Andh Pra 173. 

AIR 1952 Mad 231 
Reversed in AIR 1956 S C 492. 

AIR 1952 Mad 276 
Reversed by AIR 1952 Mad 545. 

AIR 1952 Mad 283 

% ld °. ve ' ruled by AIR 1962 Mad 447 (FB) in AIR 
1967 Andh Pra 129. 

AIR 1952 Mad 305 

Reversed in AIR 1953 S C 527. 

AIR 1952 Mad 553 

Overruled in AIR 1966 S C 1824. 

AIR 1952 Mad 771 

Overruled in AIR 1961 S C 1795, 

(1952) 1 Lab L J 122 
Overruled in AIR 1958 S C 353. 

AIR 1953 Mad 91 
Reversed in AIR 1953 S C 274. 

AIR 1953 Mad 96 
Overruled in AIR 1957 Mad 17. 

AIR 1953 Mad 190 
Reversed in AIR 1956 S C 94 
AIR 1953 Mad 214 
Overruled in AIR 1955 Mad 378. 

AIR 1953 Mad 223 
Reversed in AIR 1956 S C 522. 

AIR 1953 Mad 246 

Overruled in AIR 1954 Mad 415 (FB). 

AIR 1953 Mad 315 
Overruled in AIR 1961 S C 680. 

AIR 1953 Mad 336 
Overruled in AIR 1961 S C 680. 

AIR 1953 Mad 340 

Overruled in AIR 1959 Mad 488 (FB). 

AIR 1953 Mad 404 
Reversed in AIR 1957 Mad 830. 

AIR 1953 Mad 425 

“KereT'FB) 1 " 1 ^ ^ 1956 Mad 244 in 1959 
AIR 1953 Mad 461 
Overruled in AIR 1964 S C 136. 

AIR 1953 Mad 550! 

Overruled in AIR 1956 Mad 323. 

AIR 1953 Mad 615 

Held overruled in AIR 1954 Mad 500. 

AIR 1953 Mad 858 • 

Overruled in AIR 1955 Mad 341 (FB) 

AIR 1953 Mad 878 
Overruled in AER 1957 S C 540 

AIR 1953 Mad 900 (FB) 

Reversed in AIR 1962 S 0 680 
AIR 1953 Mad 909 

Overruled in AIR 1955 Mad 687 

AIR 1958 Mad 914 t 

. ,5 ev * reed in ^ R 1559 S C 275. 

AIR 1954 Mad X 

SiJ" ul ‘ d •*(»“) 2 Mad L 3 678 in AIB 1980 

AIR 1954 Mad 227 (DB) 

Overruled in AIR 1967 3 C 272. 

AIR 1954 Mad 850 

. T?^f5 uled In A® 1958 Mad 57i, ; , - t 

AIB 1954 Mad 415 (FB) 

“"W** to AIB Ml NK t .1; . 'I * 


IBM Courtwise List of Cases 

Madras fcontd.) 

AIR 1954 Mad 454 
Overruled in AIR 1962 Mad 7 (FB). 

AIR 1954 Mad 528 
Overruled in AIR 1964 S C 1526. 

AIR 1954 Mad 621 
Reversed in AIR 1959 S C 300. 

AIR 1954 Mad 713 

Overruled in (1956) 1 M L J 366 (FB). 

AIR 1954 Mad 772 
Overruled in AIR 1963 S C 1715. 

AIR 1954 Mad 833 
Overruled in AIR 1958 Mad 544. 

AIR 1954 Mad 961 (FB) 

Overruled in AIR 1967 S C 727. 

AIR 1954 Mad 984 
Overruled in AIR 1955 Mad 314. 

AIR 1954 Mad 1091 
Reversed in AIR 1954 Mad 1091. 

AIR 1954 Mad 1155 
Reversed in AIR 1955 S C 817. 

(1954) 67 Mad L W 767 
Overruled in AIR 1955 Mad 378. 

AIR 1955 Mad 245 

Overruled in AIR 1962 Mad 21 (FB). 

AIR 1955 Mad 39 

Overruled in AIR 1965 Mad 62 (FB). 

AIR 1955 Mad 151 
Overruled in AIR 1960 Mad 58. 

AIR 1955 Mad 179 
Overruled in (1955) 2 M L J 282. 

AIR 1955 Mad 182 
Reversed in AIR 1956 Mad 613. 

AIR 1955 Mad 387 
Cver'uled in AIR 1964 Mad 371. 

AIR 1955 Mad 643 
Overruled in AIR 1956 Mad 254. 

AIR 1955 NUC (Mad) 3938 
Overruled in AIR 1962 Mad 349. 

AIR 1955 NUC (Mad) 4545 
Overruled in AIR 1964 Mad 1 (FB). 

(1955) 1 Mad L J 79 
Overruled in AIR i960 Mad 58. 

(1955) 1 Mad L J 406 
Overruled in (1961) 2 Mad L J 521. 

(1955) 1 Mad L J 454 

Overruled in AIR 1961 Mad 475. 

(1955) 2 M L J 569 = AIR 1955 NUC 6080 
Overruled in AIR 1959 Mad 96. 

AIR 1956 Mad 8 
Reversed in AIR 1961 S C 692. 

AIR 1956 Mad 49 
Overruled in AIR 1962 S C 151. 

AIR 1956 Mad 220 
Overruled in AIR 1958 S C 232. 

AIR 1956 Mad 413 
Reversed in AIR 1963 S C 992. 

AIR 1956 Mad 471 
Reversed in AIR 1963 S C 1401. 

AIR 1956 Mad 517 
Reversed in AIR 1962 S C 663. 

AIR 1956 Mad 680 

Overruled in AIR 1962 Mad 450 (FB). 

AIR 1956 Mad 695 
Reversed in AIR 1962 S C 1148. 

(1956) 2 Mad L J 425 
Overruled in AIR 1965 Mad 127. 

(1956) 2 Mad L J 465 

Overruled in AIR 196L SCI. 

AIR 1957 Mad 19 
Reversed in AIR 1963 S C 1319 
AIR 1957 Mad 33 

Reversed in AIR i960 S C 1254. , V J-. 

AIR 1957 Mad 255 ' 

Reversed in AIR i960 Mad 336; . I 


Overruled and Reversed 

i 

Madras (contd.) 


AIR 1957 Mad 269 
Overruled in AIR 1965 Mad 1 (FB). 

AIR 1957 Mad 300 
Overruled in AIR 1964 S C 260. 

AIR 1957 Mad 699 (FB) 

Overruled in AIR 1960 S C 1191. 

AIR 1958 Mad 8 
Overruled in AIR 1961 S C 609. 

AIR 1958 Mad 8 
Reversed in AIR 1962 S C 970. 

AIR 1958 Mad 74 

Overruled in AIR 1960 Mad 15 (FB). 

AIR 1958 Mad 80 
Reversed in AIR 1965 S C 338. 

AIR 1958 Mad 104 
Overruled in AIR 1966 S C 681. 

AIR 1958 Mad 236 
Reversed in AIR 1960 S C 1191. 

AIR 1958 Mad 240 
Overruled in AIR 1967 S C 808. 

AIR 1958 Mad 261 
Reversed in AIR 1958 S C 687. 

AIR 1958 Mad 403 
Overruled in AIR 1962 Mad 75. 

AIR 1958 Mad 416 
Overruled in AIR 1964 S C 260. 


AIR 1958 Mad 561 
Reversed in AIR 1965 S C 1082. 

AIR 1958 Mad 599 
Reversed in AIR 1964 S C 331. 

AIR 1958 Mad 117 

Overruled in (1961) 2 Mad L J 427 (FB). 
1958 Mad L J (Cri) 11 
Reversed in AIR 1961 S C 617. 

(1958) 1 Mad L W 521 
Overruled in AIR 1961 Mad 423. 

AIR 1959 Mad 142 
Reversed in AIR 1862 S C 316. 

AIR 1959 Mad 142 
Overruled in AIR 1962 Mad 85. 

AIR 1959 Mad 185 
Overruled in AIR 1961 S C 631. 

AIR 1959 Mad 479 
Reversed in AIR 1961 Mad 393. 


AIR 1959 Mad 558 
Reversed in AIR 1963 Mad 45. 
(1959)2 Mad LJ 420 

Overruled in (1962) 2 Mad L J 399. 
(1959) 2 Mad L J 493 
Reversed in AIR 1962 Mad 478. 
(1959) 72 Mad L W 249 

Overruled in* (1960) 1 Mad L J 232, 
AIR 1960 Mad 196 
Reversed in AIR 1961 Mad 370. 


\ 1960 Mad 279 

Reversed in AIR 1965 S C 1349. 

1 1960 Mad 278 ^ 

Overruled in AIR 1963 Mad 45 (FB). 

1 1960 Mad 288 . 

Reversed in AIR 1960 Mad 425. 
t1960 Mad 425 

Reversed in AIR 1965 S 0 111. 

50) 1 Mad h J 346 • 

Iverruled in AIR 1964 Mad 169 (FB). 

1 1961 Mad 14 ^ _ 

Reversed in AIR 1964 S C 1653. 

i 1961 Mad 35 

Reversed in AIR 1962 S C 36. 

I 1961 Mad 77 

iverruled in AIR 1962 S C 481A 
11961 Mad 208 

iverruled in AIR 1966 Mad 244. 

I 1961 Mad 217 

leversed in AIR 1964'Mad 103; 
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AIR 1961 Mad 217 
Reversed in AIR 1964 Mad 103. 

AIR 1961 Mad 239 
Reversed in AIR 1963 Mad 89. 

AIR 1961 Mad 258 
Reversed in AIR 1965 S C 1916, 

AIR 1961 Mad 276 
Reversed in AIR 1966 S C 902. 

AIR 1961 Mad 322 
Reversed in AIR 1966 S C 1089. 

AIR 1961 Mad 352 
Reversed in AIR 1963 Mad 412. 

(1961) 1 Mad L J 464 
Reversed in AIR 1965 S C 96. 

1961 Mad L J (Cri) 712 (Mys) 

Reversed in AIR 1963 S C 849. 

(1961)42 I TR 715 
Reversed in (1962) l Mad L J 411. 

AIR 1962 Mad 52 
Overruled in AIR 1962 S C 256. 

AIR 1962 Mad 284 
Reversed in AIR 1965 Mad 253. 

AIR 1962 Mad 342 
Overruled in AIR 1965 Mad 168. 

AIR 1962 Mad 379 
Overruled in AIR 1964 S C 600. 

AIR 1962 Mad 457 

Held overruled by AIR 1965 S C 1510 in AIR 1966 
Mad 404. 

AIR 1962 Mad 478 
Reversed in AIR 1964 S C 1272. 

AIR 1962 Mad 482 
Reversed in AIR 1965 S 0 1752. 

AIR 1962 Mad 497 

Overruled in AIR 1964 Mad 367. 

(1962) 1LR (1962) Mad 449 
Reversed in AIR 1965 S C 1578. 

ILR (1962) Mad 818 
Reversed in AIR 1966 S C 1052, 

(1962) 1 Mad LJ 116 

, ° v « rruIed in AIR 1963 Mad 3^9. 

AIR 1963 Mad 116 

Overruled in AIR 1964 S C 922. 

AIR 1963 Mad 235 

*y5 e . v ,?J sed in AIR 1964 Mad 364. 

AIR 1968 Mad 243 

/,o^oT e n reed in AIR 1964 Mad 404 - 
(1963) 2 Mad L J 571 

Overruled in AIR 1966 S C 1187. 

1963 Mad W N 636 

/,StY erSed in AIR 1965 8 C 942. 

(1963) 50 I T R 617 (Mad) 

/i55f ersed in AIR 1965 s c 1004. 

(1963) 2 Lab h J 303 (Mad) 

Overruled in AIR 1966 S 0 380. 

AIR 1964 Mad 221 

**&&£$* 1967 Mad 45 (FB) - 
Overruled in AIR 1965 S 0 666. 

AIR 1984 Mad 519 

(mZVJlTvV 85 Co “ Cas 466 (S0! - 

ate^^V 984 8 0 »«». 

/i£^ ersed in AIR 1064 S 0 1573 

(1964) 51 1 T R 178 (Mad) 

(1964? lssr *0 7M R 1966 8 0 1187 - 

AmSJSS 1 in AIR 1987 Mad 72. 
air 1965 Mad 79 (FB) 

Am96 y 5Mrd r 47a inAIRl96SSClS69 - 

Partially reversed in AIR 1968 S 0 1866. 


AIR 1965 Mad 508 
Overruled in AIR 1966 Mad 416, 

ILR (1965) 1 Mad 509 
Overruled in AIR 1967 Mad 72 (FB). 

Mysore 

AIR 1952 Mys 80 

Overruled in AIR 1955 Mys 65 (FB). 

AIR 1954 Mys 88 
Overruled in AIR 1957 Mys 35. 

AIR 1954 Mys 152 
Reversed in AIR 196l S C 1087. 

AIR 1955 Mys 41 
Overruled in AIR 1958 S C 560. 

AIR 1955 Mys 49 
Reversed in AIR 1958 S C 795. 

AIR 1955 Mys 99 
Reversed in AIR 1958 S C 808. 

AIR 1957 Mys 61 
Overruled in AIR 1961 S C 674. 

AIR 1959 Mys 87 

Held overruled by AIR 1963 SC 120 as intemretod 
in AIR 1965 Mys 65. 

AIR 1959 Mys 112 
Overruled in AIR 1961 S C 1795. 

AIR 1959 Mys 114 
Overruled in AIR 1966 S C 156. 

AIR 1959 Mys 221 
Overruled in AIR 1967 S C 1224 
AIR 1959 Mys 227 
Overruled in AIR 1963 Mys 1. 

AIR 1959 Mys 265 
Overruled in AIR 1966 S C 237, 

AIR 1960 Mys 77 
Reversed in AIR 1962 S C 478. 

(1961) 39 Mys L J 340 

Held Overruled by A I R 1963 S C 120 in A I R 1965 
Mys 65. 

AIR 1963 Mys 241 
Overruled in AIR 1966 S C 380. 

(1963) 1 Mys L J 278 
Reversed in AIR 1965 S C 1932. 

(1963) 2 Mys L J 83 
Overruled in AIR 1965 Mys 227 (FB) 

AIR 1966 Mys 27 
Reversed in AIR 1967 S C 135. 

Nagpur 

AIR 1945 Nag 1 

Overruled in AIR 1956 S C 238. 

AIR 1949 Nag 4 

Overruled in AIR 1956 Nag 195. 

AIR 1950 Nag 78 
Overruled in AIR 1954 Nag 334. 

AIR 1950 Nag 169 
Reversed in AIR 1958 S 0 341, 

AIR 1950 Nag 195 

Overruled in 1957 M P L J 166 (Nas) 

AIR 1950 Nag 212 ‘ 

Reversed in AIR 1952 Nag 283. 

A SESXX 3 * 1968 Madh Pra 286 ' 
utSSS&t* 1961 8 0 332 *" AIR 1953 

Reversed in AIR 1959 S C 291 
AIR 1951 Nag 226 
Reversed in AIR 1954 S 0 23 
AIR 1951 Nag 447 

1964 N ‘ 8 103 ' 

ab mnSXf 1 * 1958 Nag 89 (FB >' 

Reversed in AIR 1855 Nag 198. 
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Nagpur (eontd.) 


Courtwise List of Gases Overruled and Reversed 


AIR 1952 Nag 77 

Overruled in AIR 1962 S C 1716. 

AIR 1952 Nag 175 
Overruled in AIR 1955 Nag 245. 

AIR 1952 Nag 353 
Overruled in AIR 1966 S C 156. 

AIR 1953 Nag 80 

Overruled in AIR 1954 Nag 151 (FB). 

(1952) 3 STC 448 (Nag) 

Reversed in AIR 1954 S C 403. 

AIR 1953 Nag 125 

Overruled in AIR 1961 Madh Pra 274 (FB). 
AIR 1953 Nag 135 
Overruled in AIR 1954 Nag 260. 

AIR 1953 Nag 182 
Reversed in AIR 1960 S C 1368. 

AIR 1953 Nag 249 

Overruled in AIR 1961 S C 1795. 

AIR 1953 Nag 251 

Overruled in AIR 1954 Nag 151 (FB). 

AIR 1954 Nag 71 

Impliedly Overruled in AIR 1956 S C 66 . 
AIR 1954 Nag 196 
Reversed in AIR 1955 S C 233. 

AIR 1954 Nag 229 

Overruled in AIR 1962 S C 794. 

AIR 1954 Nag 248 
Overruled in AIR 1956 Nag 193. 

AIR 1954 Nag 255 , , 

Overruled in AIR 1961 Madh Pra 274 (FB). 

1954 Nag L J 683 

Overruled in AIR 1958 Madh Pra 355. 

AIR 1956 Nag 132 
Overruled in AIR 1962 S C 1230. 

1955 Nag L J 678 

Overruled in AIR 1967 S C 354. 

1955 Nag L J (Notes) 130 

Overruled in 1957 M P L J 191 (Nag). 

(1931) 6 ITC 28 (Nag) 

Overruled in AIR 1966 S C 1053. 

(1955) 6 S T C 93 (Nag) 

Overruled in AIR 1958 S C 560. 

AIR 1956 Nag 43 
Reversed in AIR 1958 S C 783. 

AIR 1956 Nag 46 
Overruled in AIR 1966 S C 24. 

AIR 1956 Nag 71 

Overruled in AIR 1961 S C 1543. 

AIR 1956 Nag 110 
Overruled in AIR 1967 S C 272. 

AIR 1956 Nag 113 
Overruled in AIR 1958 S C 36. 

AIR 1956 Nag 132 

Overruled in AIR 1962 S C 1230. 

AIR 1959 Nag 187 

Overruled in AIR 1964 S C 1563. 

AIR 1956 Nag 235 
Reversed in AIR 1957 S C 232. 

1956 Nag L J 504 

Overruled in AIR 1962 S C 551. 

(1956) 29 I T R 171 (Nag) 

Reversed in AIR 1961 S C 426. 

AIR 1957 Nag 4 

Reversed in AIR 1961 S C 1261. 

1959 Nag L J (Notes) 1 
Overruled in AIR 1963 Bom 225. 

1960 Nag LJ 335 , „ 

Overruled in 1961 Nag L J (Notes) 27. 

1961 Nag L J 644 

Reversed in AIR 1966 S C 557. 

Orissa 

AIR 1951 Orissa 378 
Overruled in AIR 1955 Orissa 73. 


Orissa (contd.) 

ILR (1951) Cut 398 
Reversed in AIR 1952 S C 12. 

AIR 1952 Orissa 1 
Reversed in AIR 1954 S C 217. 

AIR 1952 Orissa 215 
Reversed in AIR 1960 S C 190. 

AIR 1952 Orissa 281 
Overruled in AIR 1953 Orissa 117 (SB). 

AIR 1954 Orissa 101 
Reversed in AIR 1958 S C 239. 

AIR 1954 Orissa 234 
Reversed in AIR 1963 S C 107. 

AIR 1955 Orissa 185 
Reversed in AIR 1959 S C 239. 

AIR 1956 Orissa 7 
Reversed in AIR 1961 S C 284. 

AIR 1957 Orissa 17 
Reversed in AIR 1962 S C 547. 

AIR 1957 Orissa 80 
Reversed in AIR 1964 S C 685. 

AIR 1957 Oris 3 a 112 
Overruled in AIR 1967 S C 884. 

AIR 1957 Orissa 184 
Overruled in AIR 1963 S C 1612. 

AIR 1958 Orissa 241 
Overruled in AIR 1961 S C 674. 

AIR 1958 Orissa 260 
Reversed in AIR 1959 S C 589. 

(1958) 24 Cut L T 295 
Reversed in AIR 1962 S C 1912. 

(1958) 24 Cut L T 441 
Reversed in AIR 1961 S C 177. 

AIR 1959 Orissa 169 
Reversed in AIR 1964 S C 1789. 

ILR (1959) Cut 425 
Reversed in AIR 1963 S C 404. 

AIR 1960 Orissa 37 
Overruled in AIR 1963 S C 1612. 

AIR i960 Orissa 46 
Reversed in AIR 1962 S C 945. 

AIR 1960 Orissa 68 
Reversed in AIR 1963 SC 779. 

(1960) 25 Cut L T 284 
Reversed in AIR 1962 Orissa 149. 

ILR (1961) Cut 183 

Impliedly overruled in AIR 1966 SC 1544. 

AIR 1962 Orissa 11 
Reversed in AIR 1966 SC 948. 

AIR 1962 Orissa 24 

Reversed in AIR 1984 SC 1284. 

AIR 1962 Orissa 177 
Reversed in AIR 1963 SC 1166. 

AIR 1962 Orissa 202 

Reversed in AIR 1963 Orissa 189. 

AIR 1962 Orissa 202 

Reversed in AIR 1963 Orissa 189. 

ILR (1962) Cut 171 

Reversed in AIR 1966 SC 1544. 

ILR (1962) Cut 818 

Overruled in AIR 1965 Orissa 102. 

AIR 1963 Orissa 24 

Overruled in AIR 1967 SC 1189. 

AIR 1964 Orissa 65 TR ^ , 547 . 

Reversed on this point in AIR 196b bo 10 *» 

Patna 

A Ove 9 r 4 r 6 rule a d fn AIR 1956 SC 146. 

MB 1966 SO <46. 

U ^S£tSU 1966 Pat 370 (FB). 

A a=d‘nAIB 1966 Pat <91. 
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Court wile List of Cases Overruled and Reversed 


Patna (contd.) 

AIB 1950 Pat 592 (SB) 

Overruled in (1964) ILK 43 Pat 25 (SB). 

AIR 1951 Pat 12 
Reversed in AIR 1952 SC 329. 

AIB 1951 Pat 196 
Overruled in AIR 1964 SC 1882. 

AIR 1951 Pat 484 
Reversed in AIR 1955 SC 282. 

AIR 1951 Pat 488 
Reversed in AIR 1956 SC 336. 

AIR 1951 Pat 529 

Overruled in AIR 1963 Pat 79 (FB). 

AIR 1951 Pat 587 

Overruled in AIR 1962 Pat 308 (FB). 

AIR 1951 Pat 626 
Overruled in AIR 1957 Pat 102. 

AIR 1952 Pat 46 

Overruled in AIR 1960 Pat 344. 

AIR 1952 Pat 106 
Reversed in AIR 1954 SC 253. 

AIR 1952 Pat 194 
Reversed in AIR 1953 SC 215. 

AIR 1952 Pat 393 
Reversed in AIR 1954 SC 165. 

AIR 1953 Pat 47 

Held overruled by AIR 1952 SC 64 in AIR 1953 Pat 
293 

AIR 1953 Pat 87 
Reversed in AIR 1955 SC 661. 

AIR 1953 Pat 121 (DB) 

Overruled in AIR 1988 SC 90. 

AIR 1953 Pat 390 
Reversed in AIR 1955 SC 441. 

1953 BUR 671 

Reversed in AIR 1959 SC 1002. 

AIR 1954 Pat 164 
Reversed in AIR 1959 SC 809. 

AIR 1954 Pat 262 

Reversed in AIR 1959 SC 1073. 

AIR 1954 Pat 289 

Reversed in AIR 1956 SC 66. 

AIR 1954 Pat 560 

Reversed in AIR 1958 SC 441. 

AIR 1955 Pat 81 

Overruled in AIR 1957 SC 444. 

AIR 1955 Pat 245 

AT ? v 5"?« d in AIR 1967 SO 1348. 

AIR 1955 Pat 480 

atS'I’EI'S in AIR1961 s0 782 « 

AIR 1955 Pat 505 ' 

IU5 V S^ AIR 196, 80 129S - 

imbu? 1959 S ° 9SI ' 

. WM Pat 386 (FB). 

AIR 1956 Pat 118 

. ° ve „ rrulcd in AIR 1964 SC 1413 
AIR 1958 Pat 221 

mfiSZfcg* 1964 80 60 °- 

mSm : 1958 Pat 6,0 (FB) - 

1957 Pat 226 <FB) - 

1962 Plt 285 <*»>■ 

iffi'wsTp.t 0 5?S h ' r Br ° UndS in AIR 1962 S0 50 - 

Pat eo; 

Am V JwPai n H® 1962 Pa ‘ B36 ‘ (FB) - 

AffiMS7Pat i i6B IR 1980 P “‘ 162, 

Overruled in AIR 1959 Pat 188 (FB). 


Patna (conld.) 

AIR 1957 Pat 235 
Reversed in AIR 1961 SC 1312; 

AIR 1957 Pat 285 
Reversed in AIR 1959 SC 436. 

AIR 1957 Pat 480 

Overruled in AIR 1958 Pat 581 (FB).. 
AIR 1957 Pat 564 
Reversed in AIR 1962 SC 914. 

AIR 1957 Pat 575 

Overruled in AIR 1958 Pat 630 (FB). 
AIR 1957 Pat 586 
Reversed in AIR 1962 SC 113. 

AIR 1957 Pat 674 

Overruled in AIR 1958 Pat 581 (FBV 
AIR 1957 Pat 722 
Reversed in AIR 1959 SC 230. 

1957 BUR 577 

Overruled in AIR 1967 Pat 216; 

AIR 1958 Pat 31 
Reversed in AIR 1961 SC 1649. 

AIR 1958 Pat 41 
Reversed in AIR l960 w SC 789. 

AIR 1958 Pat 85 

Overruled in AIR 1963 Pat 243 (FB);. 
AIR 1958 Pat 114 
Overruled in AIR 1967 Pat 96. 

AIR 1958 Pat 177 
Overruled in AIR 1961 SC 680. 

AIR 1958 Pat 247 
Reversed in AIR 1960 SC 47. 

AIR 1958 Pat 279 

Overruled in AIR 1958 Pat 630 (FB).. 
AIR 1958 Pat 287 
Overruled in AIR 1959 SC 837. 

AIR 1958 Pat 319 

Held overruled in AIR 1966 SC 210, 
AIR 1958 Pat 325 
Reversed in AIR 1961 SC 668. 

AIR 1958 Pat 378 
Reversed in AIR 1961 SC 838. 

AIR 1958 Pat 467 
Reversed in AIR 1962 Pat 193. 

AIR 1958 Pat 472 
Reversed in AIR 1965 SC 1591. 

AIR 1958 Pat 502 
Overruled in AIR 1961 Pat 60. 

AIR 1958 Pat 589 
Overruled in AIR 1963 SC 454. 

AIR 1958 Pat 626 

Overruled in AIR 1958 Pat 630 (FB);. 
AIR 1958 Pat 630 

Held overruled in AIR 1967 SC 801, 
(1958) 1958 BLJR 359 
Overruled in AIR 1959 Pat 133 (FB).. 
1958 B L J R 749 
Reversed in AIR 1963 SC 1207. 

(1958) 9 STC 639 (Pat). 

Reversed in AIR 1961 SC 1615, 

AIR 1959 Pat 75 
Reversed in AIR 1963 Pat 380* 

AIR 1959 Pat 139 
Overruled in AIR 1965 Pat 374. 

AIR 1959 Pat 187 
Reversed in AIR 1962 SC 1166. 

AIR 1959 Pat 202 
Reversed in AIR 1965 SC 1755. 

AIR 1959 Pat 210 

Overruled in AIR 1964 Pat 261 (FB) 
AIR 1959 Pat 450 V " 

Overruled in AIR 1966 Pat 297 (FB)L 
AIR 1959 Pat 557 K 1 

Overruled in AIR 1983 Pat 277 
(1959) ILR 38 Pat 124 
Reversed in AIR 1963 SO 1204 





3.600 


Courtwise List of Cases Overruled and Reversed 


Pitoa (eontd.) 

<1959) 1959 BLJR 691 
Reversed in AIR 1965 Pat 288. 

{1959) 10 STC 74 (Pat). 

Reversed in AIR 1963 SC 1207. 

AIR 1960 Pat 192 

Held impliedly overruled by AIR 1961 SC 493. 
{I960) ILR 39 Pat 85 

Overruled in AIR 1966 Pat 144 (FB). 

{I960) ILR 39 Pat 89 

Reversed in AIR 1966 SC 1678. 

{I960) ILR 40 Pat 7 

Overruled in AIR 1962 SC 1367. 

(1960) 11 STC 242 (Pat). 

Reversed in AIR 1964 SC 584. 

AIR 1961 Pat 254 

Overruled in AIR 1966 Pat 144 (FB). 


AIR 1961 Pat 425 

Overruled in AIR 1966 SC 359. 
(1961) 41 ITR 705 (Pat). 

Reversed in AIR 1964 SC 1464. 
(1961) 1961 BLJR 14 

Overruled in AIR 1964 Pat 11. 
{1961) 1961 BUR 65 

Overruled in AIR 1966 Pat 286. 
(1961) 1961 BLJR 154 

Reversed in AIR 1966 SC 1931. 
(1961) 1961 BLJR 212 
Overruled in 1962 BUR 193. 


AIR 1962 Pat 46 

Reversed in AIR 1965 Pat 436. 

AIR 1962 Pat 125 

Held overruled in AIR 1962 SC 1476. 
AIR 1962 Pat 140 

Reversed in AIR 1968 SC 90. 

AIR 1962 Pat 366 
Reversed in AIR 1965 SC 891. 

AIR 1962 Pat 460 
Reversed in AIR 1963 SC 1077. 

AIR 1962 Pat 468 

Overruled in AIR 1963 Pat 243 (FB). 
AIR 1963 Pat 412 (FB) 

Overruled in AIR 1967 SC 801. 

(1963) 1963 BL7R 244 

Overruled in AIR 1967 Pat 216. 


AIR 1964 Pat 2 

Reversed in AIR 1965 SC 282. 
AIR 1964 Pat 154 

Reversed in AIR 1966 SC 1780. 


AIR 1904 Pat 210 
Overruled in AIR 1966 SC 119. 

(1964) 1 Cri L J 468 (Pat) 

Reversed in AIR 1966 SC 849. 

(1964) 1 Cri L J 472 (Pat). 

Overruled in AIR 1965 SC 666. 

(1964) 1964 BLJR 59 
' Overruled in AIR 1964 Pat 401 (FB). 

A Relersedt^IR 1967 SC 947. 

AI SvXrinAlB 1965 Pat 472 (FB). 

^ * Reversed h^MB 1966 SC 709. 


Pepsu 


AIR 1951 Pepsu 39 

Reversed in AIR 1952 SC 409. 

AIR 1951 Pepsu 66 
Overruled in AIR 1962 SC 424, 

AIR 1953 Pepsu J 61 
Overruled in AIR 1963 SC 222, 
AIR 1954 Pepsu 59 

Reversed in AIR 1958 SC 838. 


Punjab 

AIR 1950 East Punj 228 

Held impliedly overruled by AIR 1961 SC 493 «a 
interpreted in AIR 1963 Orissa 911. 

AIR 1950 East Punj 312 
Reversed in AIR 1951 Punj 434. 

AIR 1951 Punj 49 
Overruled in AIR 1950 SC 66. 


AIR 1951 Punj 74 
Reversed in AIR 1954 SC 207. 

AIR 1951 Punj 313 
Overruled in AIR 1957 Punj 117. 

AIR 1951 Punj 346 
Overruled in AIR 1952 Punj 159. 

AIR 1951 Punj 447 
Overruled in AIR i960 Punj 73. 

AIR 1952 Punj 79 

Overruled in AIR 1959 Punj 339 (FB). 

AIR 1952 Punj 89 
Overrule 1 in AIR 1957 SC 458. 

AIR 1952 Punj 94 

Overruled in AIR 1965 Punj 321 (FB). 

AIR 1952 Punj 203 
Overruled in AIR 1956 SC 367. 

AIR 1952 Punj 252 
Reversed in AIR 1953 Punj 103. 

AIR 1952 Punj 301 
Reversed in AIR 1954 SC 606. 

AIR 1952 Punj 309 (FB) 

Reversed on another point in AIR 1953 SO 10. 

AIR 1952 Punj 373 

Overruled in AIR 1959 Punj 617 (FB). 


AIR 1952 Punj 400 
Overruled in AIR 1954 Punj 66 (DB). 

(1952) 21 ITR 300 (Punj) 

Reversed in AIR 1955 SC 252, 

AIR 1953 Punj 30 
Overruled in AIR 1963 Punj 9. 

AIR 1953 Punj 73 
Reversed in AIR 1955 SC 176. 

AIR 1953 Punj 116 . /T ,_ 

Overruled in AIR 1962 Punj l (FB). 


AIR 1953 Punj 180 
Reversed in AIR 1959 SC 185. 

AIR 1953 Punj 199 
Reversed in AIR 1957 SC 832. 

AIR 1953 Punj 216 . _ 

Reversed in AIR 1955 Punj 31 (DB). 

AIR 1954 Punj 2 nntoM 

Reversed in AIR 1960 S C1303. 

AIR 1954 Punj 17 
Reversed in AIR i960 S C 1219. 

AI Ove 9 rruled D in 2 AIR 1959 Punj 227 (FB). 

A ^Overruled 1 in AIR 1967 S C 1386. 

AIR 1954 Punj 55 (FB) 

Overruled in AIR 1962 S C 1476. 

AIR 1954 Punj 129 
Reversed in AIR 1957 S C 652, 

AI OverruledinAIR 1958 Punj 456, 

1959 S 0 1310. 

AIR 1954 Punj 211 
Reversed in AIR 1962 S C 256. 

AIR 1954 Pud j 247 
Overruled in AIR 1963 Punj 9. 

A ffir»SC6t6. 

AI 0 R veSl J n AIR 1957 Panj 19. 

1960 S C 89. 
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Punjab (contd.) 

AIR 1955 Panj 158 
Overruled in AIR 1961 S C 1425. 

AIR 1955 Panj 161 'DB) 

Overruled in AIR 1961 S C 1425. 

AIR 1955 Panj 193 
Reversed in AIR 1958 S C 999. 

(1954) 56 Panj L R 530=AIR 1955 NUC (Punj) 4596 
Overruled in AIR 1961 Punj 128 (FB). 

(1955) 57 Pun LR 246 
Overruled in AIR 1958 Panj 57 (DB). 

(1955) 57 Punj L R 379 
Reversed in AIR 1956 S C 526. 

(1955) ILR (1955) Punj 469 

Reversed in AIR 1961 S C 1374. 

AIR 1956 Punj 30 
Overruled in AIR 1963 Panj 208. 

AIR 1956 Panj 39 
Reversed in AIR 1959 S C 352. 

AIR 1956 Punj 97 

Reversed on fact in AIR 1959 S C 65. 

AIR 1956 Punj 173 
Overruled in &IR 1963 Punj 298. 

AIR 1956 Panj 228 
Overruled in AIR 1957 S C 540. 

AIR 1956 Punj 235 
Reversed in AIR I960 Punj 82. 

AIR 1957 Panj 42 
Overruled in AIR 1958 S C 36. 

AIR 1957 Punj 45 

Overruled in AIR 1962 Panj 267 (FB). 

AIR 1957 Punj 100 
Overruled in AIR 1967 Punj 430. 

AIR 1957 Punj 159 
Overruled in AIR 1964 S C 1882. 

AIR 1957 Punj 191 
Reversed in AIR 1962 S C 1711 
AIR 1957 Punj 191 
Overruled in AIR 1958 S C 36. 

AIR 1957 Punj 255 

Held overruled by AIR 1958 S C 1018 in AIR 1966 
Panj 214. 

AIR 1957 Punj 255 
Overruled in AIR 1958 S C 1018. 

AIR 1957 Punj 259 

Reversed in AIR 1962 S C 1272. 

AIR 1958 Panj 44 

Overruled in AIR i960 Punj 196 (FB). 

AIR 1958 Punj 132 (FB) 

Overruled in AIR 1905 S C 1477. 

AIR 1958 Punj 190 

Reversed in AIR 1963 S C 1279. 

AIR 1968 Panj 341 

Reversed in AIR 1961 Punj 84. 

AIR 1958 Panj 365 

in AIR 1962 s 0 Qil - 
AIR 1958 Punj f 893 

Reversed in AIR 1961 S 0 892. 

AIR 1958 Punj 420 

AIMMSpSajM? 1958 ^ 456(FB) ’ 

4 > eol P “ ni M3 ' 

<1958Unp d in 1961 8 C im - 

60 L R 194 = ILR (1958) Pani 593 

AIR 10 fc *«] 203. 

' 958) ILR (1958) p un j 1090 

1984 - 

in AIR 1962 607 . 1 if. < 

ivol. 14.] (Suppl.) Fn. D. 101(1)—8 pages. 


f 
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Punjab (contd.) 

AIR 1959 Punj 50 

Overruled in AIR 1965 Punj 472 (FB). 

AIR 1959 Punj 97 

Reversed on facts in AIR 1959 S C 65. 

AIR 1959 Punj 113 

Impliedly overruled in AIR 1962 S C 276. 

AIR 1959 Punj 157 
Overruled in AIR 1963 S C 1503. 

AIR 1959 Punj 249 
Reversed in AIR 1963 Punj 25. 

AIR 1959 Punj 287 
Reversed in AIR 1962 S C 276. 

AIR 1959 Punj 386 
Overruled in AIR 1967 Punj 430. 

AIR 1959 Punj 386 

Held impliedly overruled by AIR 1967 S C 284 in 
AIR 1967 Punj 430. 

AIR 1959 Punj 440 
Reversed in AIR 1963 S C 222, 

AIR 1959 Punj 457 (FB) 

Overruled in AIR 1964 Punj 249 (FB). 

AIR 1959 Punj 510 
Reversed in AIR 1960 S C 606. 

(1959) 61 Punj L R 77 
Overruled in (1961) 66 Punj L R 93. 

(1959) 61 Punj L R 702 
Overruled in AIR 1960 S G 89. 

(1959) 61 Punj LR 753 
Reversed in AIR 1984 S C 1223. 

(1959) 61 Panj L R 753 
Overruled in ILR (1961) 2 Punj 823. 

AIR 1960 Punj 196 (FB) 

Overruled in AIR 1962 S C 1476. 

AIR 1960 Punj 407 
Reveresed in AIR 1961 S C 493. 

AIR 1960 Panj 432 
Overruled in AIR 1963 Punj 156. 

AIR 1960 Punj 508 
Reversed in AIR 1964 S G 1403. 

AIR 1960 Punj 567 
Reversed in AIR 1963 S C 1685. 

(I960) 62 Punj L R 377 
Overruled in AIR 1961 Punj 429 (FB). 

(1960) 62 Punj L R 403 
Reversed in AIR 1961 S C 104. 

(1960) 62 Punj L R 410 
Overruled in AIR 1965 Punj 321 (FB). 

(i960) ILR (1960) 2 Punj 424 

Reversed in AIR 1963 S C 1572. 

(1960) 62 Pun L R 679 
Overruled in AIR 1961 Punj 429 (FB) 

ILR (i960) Punj 639 ' ' 

Overruled in AIR 1963 Panj 148 (FB). 

AIR 1961 Punj 105 

Overruled in AIR 1961 Panj 429 (FB) 

AIR 1961 Punj 138 (FB) ' 

Overruled in AIR 1967 S 0 727. 

AIR 1961 Panj 143 ' 

Overruled in AIR 1983 Punj 49. 

AIR 1961 Punj 208 (FB) 

Reversed in AIR 1967 S 1 0-1568.' 

AIR 1961 Punj 215 

Reversed in AIR 1966 S 0.97. • , * 

AIR 1961 Punj 669 ’ 

Reversed in AIR 1964 Punj 313. 

1962 (1) Cri LJ 841 
Overruled in AIR 196* Punj 85. 

AIR 1962 Punj 74 (FB) 

Reversed in AIR 1966 .S 01842 
AIR 19*2 Punj 78 * 

Reversed in AIR 1BB5S Qi951.- 
AIR 1962 Punj 482 

Reversed in AIR.1883 Pun 3 886; 
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Fun jab (contd.) 


Ccurtwise List of Cases Overruled and Reversed 

| Rajasthan (contd.) 


AIR 1962 Punj 516 
Reversed in AIR 1964 S C 423. 

1962 Cur L J 277 

Overruled in ILR (1963) 1 Punj 97. 

1962 (2) Cri L J 579 (Punj) 

Overruled in AIR 1966 Punj 328. 

1962(2) Cri L J 581 (Punj) 

Impliedly overruled by AIR 1961 S C 1500. 

(1962) 64 Pun L R 372 
Impliedly overruled in AIR 1964 Punj 363. 

(1962) 64 Pun L R 755 
Overruled in AIR 1963 Punj 246. 

(1962) 64 Pun L R 1110 

Overruled in AIR 1963 Punj 429. 

(1962)45 IT R 539 (Punj) 

Reversed in AIR 1964 S C 1709. 

AIR 1963 Punj19 
Reversed in AIR 1965 S C 1076 

AIR 1963 Punj 87 
Reversed in AIR 1964 6 C 787. 

AIR 1963 Punj 290 (FB) 

Reversed in AIR 1967 S C 1581 

AIR 1963 Punj 298 
Reversed in AIR 1964 SC 72. 

AIR 1963 Punj 298 

Reversed in AIR 1964 S C 1581. 

AIR 1963 Punj 443 (FB) 

Reversed in AIR 1967 S C 63. 


AIR 1963 Punj 486 

Overruled in AIR 1967 S C 1552. 

1963 Cur L J 556 (Punj) 

Reversed in AIR 1965 Punj 110. 
(1964) 66 Pun L R 185 
Reversed in AIR 1964 Punj 337 (FB). 
(1963) 65 Pun L R 422 

Overruled in AIR 1964 Punj 1 (FB). 
(1963) 65 Pun L R 641 

Overruled in AIR 1967 Punj 53 (FB). 


1963) 65 Pun L R 945 
Overruled in AIR 1965 S C 1153. 
LR (1963) 1 Punj 44 
Reversed in AIR 1964 Punj 85. 
964 Cur L J 523 

Reversed in AIR 1967 S C 1552. 


(1964) 66 Pun L R 151 
Reversed in AIR 1965 
(1964) 66 Pun L R 1029 
Reversed in AIR 1965 
(1964) 66 Pun L R 1964 
Reversed in AIR 1965 


Punj 84. 
Punj 181. 
Punj 181. 


,R (1964) 1 Punj 736 
Reversed in AIR 1964 Punj 417. 

[R 1965 Punj 39 

Reversed in AIR 1966 S C 1626. 

[R 1965 Punj 113 „ 

Reversed in AIR 1965 S C 1619. 

[R 1965 Punj 351 

Reversed in AIR 1967 Punj 270. 

jR (1986) 2 Punj 174 

Reversed in ILR (1966) 2 Punj 149. 


Rajasthan 

Dverruled^in^AIR 1952 Raj 160. 
Overruled VnA IR 1954 Raj 138 (FB). 
Reversed*in AIR 1951 8 O 467. 
SKlR 1952 S C 54. 
ffiinA! R 1954 Raj 83 (FB). 
D verruled\n^ ILR (1951) 1 Raj 645. 


AIR 1951 Raj 94 (2) 

Reversed in AIR 1954 SC 158. 

AIR 1951 Raj 113 
Overruled in AIR 1961 S C 1662. 

1951 Raj L W 55 
Overruled in AIR 1954 Raj 217. 

1951 Raj Lff 507 
Overruled in AIR 1954 Raj 83 (FB). 

AIR 1952 Raj 12 
Overruled in AIR 1955 S C 425. 

AIR 1952 Raj 81 
Reversed in AIR 1954 S C 500. 

AIR 1952 Raj 100 
Overruled in AIR 1954 Raj 217. 

AIR 1952 Raj 111 

Overruled in AIR 1953 Raj 88 (DB). 

AIR 1952 Raj 156 
Overruled in AIR 1954 Raj 279. 

ILR (1952) 2 Raj 93 
Overruled in AIR 1966 SC 119. 

ILR (1952) 2 Raj 1010 
Overruled in AIR 1962 Raj 68 (FB). 

AIR 1953 Raj 17 
Overruled in AIR 1955 S C 633. 

AIR 1953 Raj 51 

Held overruled by A I R 1954 S C 349 in A 
Raj 135. 

AIR 1953 Raj 90 
i verruled in AIR 1964 S C 497. 

AIR 1953 Raj 105 
Reversed in AIR 1953 S C 174. 

AIR 1953 Raj 137 
Overruled in AIR 1954 S C 497. 

AIR 1953 Raj 145 
Reversed in AIR 1951 S C 683. 


AIR 1953 Raj 188 . 

Impliedly overruled in AIR 1963 S C 1811. 
ILR (1954) 4 Raj 244 
Reversed in AIR 1955 Raj 197. 

AIR 1954 Raj 51 
Overruled in AIR 1954 Raj 217. 

AIR 1954 Raj 173 

Overruled in AIR 1962 Raj 68 (FB). 

AIR 1954 Raj 231 . 

Overruled in AIR 1960 Raj 125 (SB). 

1954 Raj L W 230 . , jfT 

Overruled in AIR 1964 Raj 147 (FB). 

1954 Raj L W 403 . 

Overruled in AIR 1955 Raj 97 (FB). 

1954 Raj LW 729 . 

Overruled in AIR 1964 Raj 174. .. 

1955 Raj L W 378= AIR 1955 N U C (Raj) 46 

Overruled in AIR I 960 Raj 66 (FB). 

1955 Raj L W 379=AIR 1955.^? p ( S l,) 

in AIR i960 Rai 66 V *BJ* 


i Raj L W 532 . 

verruled in AIR 1958 Raj l® 9 ’ Jfi io 

; Raj L W 3=AIR 1955 bUC (Raj) 4648 

verruled in AIR 1965 Raj 169. 
eversed*/if AIR 1961 S C 1655. 
verruled^AIR 1958 S C 36. 
verruled^inAIR 1958 S 0 560. 
verroled^AlR i960 S C 548. 
ve 9 rrui?d j in 7 AIR i960 Raj 171. 

verruled\n°AIR i960 Raj 1 (SB)* 
SSr 1964 S C 600. 

e versed*in^AIR i960 Raj 47. 


R 1959 
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Rajasthan (contd.) 

AIR 1959 Raj 45 

Overruled in AIR 1959 Raj 246. 

AIR 1959 Raj 102 
' Reversed in AIR 1963 S C 181. 

AIR 1959 Raj 121 
Overruled in AIR 1963 S C 64. 

AIR 1959 Raj 163 (1) 

Overruled in AIR 1961 Raj 216 (FB). 

AIR 1969 Raj 177 
Reversed in AIR 1961 S C 1402. 

AIR 1959 Raj 294 
Overruled in AIR 1961 S C 674. 

ILR (1959) 9 Raj 216 
Reversed in AIR 1965 SC 1296. 

ILR (1958) 8 Raj 946 
Overruled in AIR 1961 Raj 98. 

ILR (1958) 8 Raj 591 
Overruled in AIR 1962 Raj 41. 

ILR (1958) 8 Raj 1076 
Reversed in AIR 1963 S C 408. 

AIR 1960 Raj 279 

Overruled in AIR 1961 Raj 216 (FB). 

ILR (1959) 9 Raj 38 
Overruled in AIR 1964 Raj 174. 

ILR (I960) 10 Raj 540 
Overruled in AIR 1961 Raj 250 (FB). 

ILR (1960) 10 Raj 1378 
Overruled in AIR 1961 S C 387. 

AIR 1961 Raj 43 

Overruled in AIR 1965 Raj 114. 

AIR 1961 Raj 129 

Overruled in AIR 1966 Raj 127 (FB). 

AIR 1961 Raj 193 
Reversed in AIR 1964 Raj 140 
AIR 1961 Raj 220 

Overruled in AIR 1966 S C 1863. 

H'R (1961) 11 Raj 260 
Reversed in AIR 1964 S C 1361. 

ILR (1961) U Raj 636 

*r« ev H sedinAlR 1963 sc 1323. • 

AIR 1962 Raj 112 (FB) 

. O^nUed in AIR 1964 S C 1536. 

AIR 1962 R ft j 196 

- Re / V = rsed in AIR 1963 S C 1638. ' 

ILR (1962) 12 Raj 44 

TQAo V n rrU i ed in AIR 1966 3:0 W81. 

1962 Raj L W 585 

H ? d J“ P J^ dIy overruled by A I R 1961 S C 186 as 

A IR1963 rI^ 5i n AIB 1963 ^ ll3 ‘ 

inSSftbiS * 1965 S ° 913 ' 

1964 Bai 24 ’- 

Aa35t5 , , A “ 1966 s c 1S59 ‘ 

1966 s c *«• 

m awe 1 %$™ 1966 s 0156 ‘- 

Reversed in AIR 1967 S C 1599. 


Saurashtra 

AIR 1952 Sau 49 (FB) 

Reversed in AIR 1954 S C 680. 

AIR 1953 Sau 1 

Overruled in AIR 1956 Sau 29. 

AIR 1953 Sau 180 
Reversed in AIR 1959 S C 1383. 

AIR 1954 Sau 146 
Reversed in AIR 1957 S C 892. 

(1954) 7 Sau L R 83 
Overruled in AIR 1956 Sau 87 (DB). 

AIR 1955 Sau 20 
Reversed in AIR 1958 S C 881 
AIR 1956 Sau 11 
Reversed in AIR 1960 S C 278. 

Simla 

AIR 1951 Simla 254 
Overruled in AIR 1957 Punj 49. 

Travancore 

AIR 1951 TravCo 1 

Overruled in AIR 1956 Trav Co 147 (PB*. 
AIR 1950 Trav-Co 5 
Overruled in AIR 1952 TravCo 482. 

AIR 1950 TravCo 80 
• Overruled in AIR 1959 Ker 81 (FB). 

AIR 1951 Trav-Co 225 
Overruled in AIR 1954 Trav-Co 487 (FB). 
AIR 1952 TravCo 56 
Overruled in AIR 1956 Trav-Co 29 
AIR 1952 Trav-Co 120 
Reversed in AIR 1954 S C 526. 

AIR 1952 TravCo 128 
Reversed in AIR 1953 S C 478. 

AIR 1952 TravCo 644 (FB) 

Overruled in AIR 1953 S C 404. 

AIR 1953 Trat-Co 394 
Overruled in AIR 1959 Ker 83. 

AIR 1954 TravCo 43 

Reversed in AIR 1954 TravCo 291. 

AIR 1954 TravCo 55 

Overruled in AIR 1954 TravCo 469 (FI) 
AIR 1954 TravCo 178 
Overruled in AIR 196L Ker 146 
AIR 1954 TravCo 331 
Overruled in AIR 1962 Ker 90 (FB). 

AIR 1956 TravCo 124 
Reversed in AIR 1961 S C 699. 

(1956) 7 S T C 731 (TravCo). 

Overruled in AIR 1958 S C 468. 

AIR 1957 Trav-Co 29 
Overruled in AIR 1961 Ker 1 (FB). 

AIR 1957 TravCo 300 
Overruled In AIR 1958 S C 468. 

Tripura 

AIR 1960 Tripura 31 
Reversed in AIR 1963 S C 601, 

1961 (l)CriLJ 562 
Reversed in AIR 1965 S C 147. 

1964 (2) Cri L J 119 
Reversed in AIR 1965 S C 596 
(’62) F. A. No. 16 of 1952 (Vindh Pra) 
Reversed in AIR 1962 S C1476 
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Central Sales Tax Act and other State Sales Tax Acts 




1 

2 

3 

4 

5 

6 

7 


Central Sales Tax 

A.P.Genl. 

Assam 

Assam 

Bihar 

Jammu 6c 

Kerala Genl. 

M P. Genl 


Act, 1956 

Sales Tax 

Sales Tax 

Finance 

Sales Tax 

Kashmir 

Sales Tax 

Sales Tax ' 

1*4 of 1956) 

Sections 

Act, 1957 
(6 Of 1967) ( 

Act, 1947 

17 of 1947) 

( 

(Sales Tax) 
Act, 1956 ( 
,11 of 1956) 

Act, 1959 

19 of 1959) 

Genl. Sales 
Tax Act, 
1962 

(20 of 1962) 

Act, 1963 
(15 of 1963) 

, 

Act, 1958 
(2 of 1959) 

1 

Short title, Extent and 
Commencement. 

1 * 

I 

1 

1 

1 

1 

1 

1 

2 

Definitions. 

2 

2 

2 

2 

2 

2 

2 

3 

Sale or purchase in- 
course of inter-state 
trade or commerce. 

38 

• • • 

40 

4 

• • • 


50 

4 

Sale or purchase out 
of state. 

38 

• • • 

40 

4 

• •• 

• •• 

50 

5 

Sale or purchase in 
course of import or 
export. 

38, 7 


40 

4 

— 

8, 56 

50 

6 

Tax liability. 

5, 10 

3, 23, 24, 
24A.25.26, 
27,28, 28A 

3,15, 16, 
17, 18 

3, 3A, 23, 
24, 25, 26, 
27, 27A 

4, 9, 21 

5,6,7, 8, 
11, 12, 20, 
21, 26 

4, 5, 7A, 
14, 14A, 
33, 33A, 34 

7 

Registration of 
Dealers. 

12, 12A, 
12B 

9, 10, 11, 
12,13 

5,6,7 

9, 11 

6 

13, 14,15 

15,16 

8 

Rate of tax on inter¬ 
state sales. 



••• 

• • • 

— 

— 


8A 

Determination of 

Turnover. 

A. P. Genl. 
Sales Tax 
Rules, 1957 
R. 6. 

14,15 

• • • 

7 


2(xxv) 

2(v) 

9 

Levy and Collection 
of Tax and penal¬ 
ties. 

5, 5A, 5B, 
5C, 7, 7A, 
14,15, 16, 
17,18 

17, 18,19. 
19A, 19B, 
20, 33,34, 
34A, 35, 
35A, 36 

22.22A, 
23, 24 

5, 5A, 6, 
6A, 20, 
20A, 21, 
22 

7,8, 8A, 16 

16,17,18, 
19, 23, 24, 
25, 26 

6, 7,18, 
18A, 19,20 
22, 23 

9A 

Collection of Tax 
only by registered 
dealers. 

5C 

34 A 


20 A 


22 

7A 

10 

Penalties. 

30 

21, 38, 39 

13,25, 26, 
27, 28 

38, 39, 40 

17 

46, 47,48 

\ 

43, 46, 47 

10A 

Imposition of penal¬ 
ty in lieu of pro¬ 
secution. 

32 

41 

28 

38A, 40 

18 

47 

47 

11 

Cognizance of offen¬ 
ces. 

31 

40 

27 

38 

17 

46 

46 

■ I 

12 

Indemnity. 

37 

45 

34 

44 

20 

51 

48 

C 1 

13 

Power to make rules. 

39 

52 

39 

46 

26 

57 

51 

+++ 

14 

15 

10 

Goods of special im¬ 
portance in inter¬ 
state trade. 

Restrictions on tax 
on sales of declar¬ 
ed goods within a 
state. 

Repeal. 

6 

• • • 


• • • 

• •• 

6,56 

• 

1 

- 
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8 

9 

10 

11 

12 

13 


Central Sales Tax Act, 
1956 (74 of 1956) 

Bombay 
Sales Tax 
Act, 1959 
(51 of 1959) 

Mysore Sales 
Tax Act, 1957 
(25 of 1957) 

Orissa Sales 
Tax Act, 1947 
(14 of 1947) 

Punjab 
General Sales 
Tax Act, 1947 
(46 of 1948) 

Bajasthan 
Sales Tax 
Act, 1954 
(29 of 1954) 

Tamil Rada 
General Sales 
rax Act, 1959 
(1 of 1959) 

Sections 







1 

Short title. Extent and 
Commencement. 

1 

1 

1 

1 

1 

1 

2 

Definitions. 

2 

2 

2 

2 

2 

2 

3 

Sale or purchase in course 
of inter-state trade or 
commerce. 

75 

— 

— 

29 

• •• 

6 

4 

Sale or purchase out of 
state. 

75 



29 

- 

6 

5 

Sale or purchase in 
course of import or 
export. 

76 



29 

— 

9 

6 

Tax liability. 

3,4,6,14, 15, 
16,18, 19, 84 

5, 6, 6A; 7, 
15,17 

4, 4A, 19, 

19A, 19B, 

19C, 19D 

4, 4A, 17; 

17A, 18 

3, 3A, 9, 9A, 
9B 

3, 4, 4A, 5, 6, 
18, 19, 19 A, 
27 

7 

Registration of dealers. 

22,28,26, 27, 
29, 31 

10,10A, 11 1 

9,9A, 10 

7.8 

6, 6A, 6B 

20, 21, 21A 

8 

Bate of tax on inter-state 
sales. 

m 


• •• 




8A 

Determination of tur¬ 
nover 

7 

Mysore Sales 
Tax Buies, 
B. 6 

6(2) 

6(2) 

2 (s) 

2 (p) 

9 

Levy and collection of 
tax and penalties. 

8,9, 10, 11. 
38,85,86,37, 
88, 39 

12, 12A, 12B, 

13, 14, 16, 
18.18A, 19 

12,12A, 12B, 
13,13A, 13B 
18C, 14A, 
14B, 14C, 

14D 

10, 11, 11A 
11B 

. 5, 5A, 5B, 6C 
5D, 6E, 5F 
7AA, 10,10A 
10B, 11,11A 
12, 12A 

7A, 9,18.14, 

, 15,16,22.23, 
81,25,28,27, 

81 

9A 

Collection of tax only by 
registered dealers. 

46 

18 

9B 



22 

10 

Penalties. 

36, 87, 68, 
65, 67, 68 

29, 80, 81, 

31A 

25, 26, 16C 

28, 24 

16,16A 

23, 45,46 

10A 

Imposition of penalty in 
lieu of prosecution. 

69 

31 

26 

24 

16 

46 

11 

Cognizance of offences. 

67, 68, 69 

80 

25 

23 

18 

47 

12 

Indemnity. 

73 

33 

27 

25 

18 

49 

18 

Power to make rules. 

74 

38, 89 

29, 29A 

27 

26 

58 

14 

Goods of special import¬ 
ance in inter-state trade 

— 

- 

••• 


»«% 

t 

15 

Restrictions on tax on 
sales of declared goods 
within a state. 

• •• 


14B 

1 

.# 4 « 

5(3(3) 

4, 4A, 6 

16 

Repeal. 



• •• 


- 

V . 

*** 
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Comparative Table 




14 

15 

16 

17 

18 

19 

Central Sales Tax Act, 

1956 (74 of 1956) 

Sections, 

• • 

Uttar Pra¬ 
desh Sales 
Tax Act 
1948 (15 of 
1948) 

1 

Bengal 
Finance 
(Sales Tax) 
Act, 1941 
(6 of 1941) 

W. B. 
Genl. Sales 
Tax Act 
1954 (4 of 
1954) 

Goa, Daman 
& Diu Sales 
Tax Act, 
1964 (4 of 
1964) 

Pondichery 
Genl. Sales 
Tax Act, 
1967 (6 of 
1967) 

Himachal 
Pradesh 
Genl. Sales 
Tax Act, 1968 
(24 of 1968). 

1 

Short title, Extent & 
Commencement. 

1 

1 

1 

1 

1 

1 

2 

Definitions. 

2 

2 

2 

2 

2 

2 

S 

Sale or purchase in course 
of inter-state trade or 
commmerce. 

4B 

27 


37 

5 

41 

4 

Sale or purchase out of 
State. 

4B, 5 

27 

• •• 

37 

5 

41 

6 

Sale or purchase in course 
of import or export. 

4B 

27 

••• 

37 

5 

41 

6 

♦ 

Tax liability. 

3, 3A, 3B, 
3C, 3D, 3E, 
7C 

4, 4A, 7, 7A 

4,15 

4, 5, 6, 9, 
24, 25, 23 

3, 6,11, 20, 
21 

4, 5, 6, 26, 
27,28, 36 

7 

Registration of Dealers. 

8A 

7, 8,9 

5 

11, 12, 13, 

14 

22, 23, 24 

8, 9, 10 

8 

Rate of tax on inter-state 
sales. 

• • • 

• • • 

• •• 

••• 

7, 10 


8A 

Determination of turno¬ 
ver. 

7 

— 

5 

• •• 

• •• 

MS 

! 

1 Levy and collection of tax 
and penalties. 

7, 7A, 7B, 
7C, 7D, 7E, 
8, 33 

5A, 10,11 

8, 9, 10 

8,15,16,17 

8,12,13,14, 
15, 16, 17, 
18, 26, 27, 
28, 29, 30 

6, 7,12,13, 
14,15, 16 

/ 

Collection of Tax only 
by a registered dealer. 

8A 

• •• 

• • • 

16 

25 

13 

10 

Penalties. 

13,13A, 14, 
15, 15A 

5A, 5B, 

22, 23 

16,17 

30, 31, 82 

26, 49, 50, 
51 

35 

10A 

Imposition of penalty in 
lieu of prosecution. 

15 

23 

• • • 


50 


11 

Cognizance of offences. 

14 

22 

16 

30 

51 

35 

12 

Indemnity. 

16 

24 

18 

34 

54, 55 

38 

13 

Power to make rules. 

24 

26 

21 

36 

57 

40 

14 

Goods of Special impor¬ 
tance in inter-state 
trade. 

• • • 

• •• 

• •• 

• •• 

• •• 

•M 

15 

Restrictions on tax on 
sales of declared goods 
within State. 

• •• 

12A 

• •• 

••• 

4,5, 6 

••• 

16 

Repeal 
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A* lm R. Commentaries Judicially Appreciated 


A.I.R. 1948 Patna 460 (462) (Pr. 9) [V 35 C 161] (D.B.)—Per Meredith X— 
"I will make two quotations from Chlfcaley and AnnajI Rao'a annotated edition of the 
Civil Procedure Code, 4th Edn, Vol. EH, because thoae learned commentators havo, 
In my opinion, correctly summed up the position in language which cannot be battered.” 

CONSTITUTION OF INDIA. 

1961 Manipur 1 (4) (Pr. 11) (A.I.R. V 48 C l]—Tirumalpad X C—"What Is 
prohibited (in Art. 28 (1)) is begat and other similar forma of forced labour. The 
, A. I. B- Commentaries on the Constitution of India at page 685 define ‘begar’ as a 
system under which persons are pressed to carry burdens for individuals or public or to 
perform other forms of menial service under compulsion”. 

1961 All. 341 (345) (Pr. 33) [(S) A.I.R. V 43 C 126] (DB).— Desai X—"Shrf 
Jagdish Bahai could not cite any authority in support of his contention that the right 
given to the Court to draw an adverse inference is equal to compelling the accused to 
bt a witness against himself. We notice that Chitaley in his Commentary on OohbH. 

tution, Vol. I, pp. 497.498i does not see any conflict between the provisions of Art. 20 
(8) and those of S. 842, Or. P. 0." 

. i l956 J' 1 ™ K * } * Pr * 34) K® A I R ‘ V 43 C 1] (F.B.)— Kilam X—"The 

learned author Chitaley In his luminous commentary on the Constitution has, after 

disoussing almost the whole oaae law on the subjeot, enunoiated some principles whioh 

l might give more or less in his own language. According to the learned author_” 

(Points from Note 8 (g) under Art. 21, p. 688 quoted.) 


CIVIL PROCEDURE CODE, 1908. 

fchf* S ; C *, 23 ! 2 . 7 ^ lA: 1 :?* y 40 C 7 1—[Touching the revieional jurisdiction of 

eeile t ZZ t £ 8 0036 of 01711 P r “«^te (Vol. I) whioh only 

?? ®? h Oon,te 11470 no * always appreciated the limits of the 
lunsdiotion conferred by this section.” 

"There have E's^o^onM 8 ^-' 19 ) [A ‘ L R ' V 36 C 48 1 - Sir John Btauvumt - 
to theviewoZ whtohttl’ 3 % ** T 8 High Oonrte in India which lend support 

and Rao on tMbrf W f£££ % 1^1^“ “ 4 ° h ^ l6y 

"There L^e™ S-!f' , P - ) ^^ 0re 590 < S94 - S9 S) (DB). - Sajjad Ahmad 

sss vriS? ssks 

ts «r.fi 

Uivil ir# 0# hBadnotfl It at pag© 1507 Vol IT iqrr \ j . » 1f 

decision reported in Jwala p«yiJ2L r i EditioiiJ In a recent Pnll Bench 
Allahabad fflgh Oomt'Zheld 1 K ‘ , 1981 881 ‘ 1110 

contrary given by another MlSL'I.'.f 3 h “ ° 7erro,8d “ earlier « 00 i 0 ion to the 
Soda Nand, A I B lilBl ^ W “ me °° D '‘ t8p0rtad * Ust AbMk,khi 7 ' 

Principle^ 8 lid & do^nZ SSri^SJk L * V 55 C 4| ~ * » Bhat * ~ 

Ohitaley’s Civil P O (7th pvin “ ^“marized in the Commentary on 

whethef toe ao R Lnot L dSZl°} £ [ S ‘ hai tha to Bee 

made party or whether hia interests will m! h^ SD ° 8 f- 1 j 6 P 0 ™ 00 wh « appliee to be 
party”, W1 “ no * ^prejudiced by not being joined as a 

"Pointing ouUbat s/lOS^cVc muflj’h^’ V /i C ^ VenJcata raman 

the decisions have held r ^ d harmoniously with B. 99, C. P. 0.. 

must be interpreted to mean ‘affeJti™ ' afi [f ot ! D . g ^ decision of the case’ in S. 105 

A i0 y « iU be f00lld collected ^ ° f ft0 f" 8 . on merita ’- The ded- 

A. I. B. Section 106, Note 6.. . y boo ^» f° r example, in the Commentary of 


[Vol. 14] Fn.D. SP- 1/70 (4 pp.) 



A. I. R. COMMENTARIES JUDICIALLY APPRECIATED 


r , * l F S 327 (531) (Pr * 28) l A * L R - V 52 C 148! ~ Oak /. - "Mr. Brlj 
xjal Cinpta pointed out that the Court dealing with the matter in April 1947 was a 

Munsif. The present suit was tried by a Civil Judge. The valuation of the suit was 
Rb. 85,000. The Munsif had no jurisdiction to try the present suit. Under 8.11, 
C. P. 0., the Court trying the former suit should have been competent to try the 
subsequent Buit itself. (See Chitaley’s Commentary on the Code of Civil Procedure 
Volume I, Page 415), (Now see 1968 (7th Edn.) pp. 879-880).” 

1965 Punj. 494 (496) [A.I.R. V 52 C 157 Pr. 7j— Shamher Bahadur /.—"The 
words 'for any other substantial cause’ (in 0. 41, R. 27 (b)) must be read with the 
word 'requires’ in the beginning of the sentence and need not be oonstrued in the 

narrow sense suggested by the dootrine of ejusdem generis.Reference may be 

made to Chitaley’s Commentary on the Code of Civil Procedure, Vol. TV, at page 4819”. 

1965 Kerala 104 (105) (Pr. 3) — S. Vein Pillai /. — "The rights inter se 
of rival purchasers in sales in execution of deorees on mortgages, have v een the subjeot 
of consideration in several decided cases. The result of these has been summarised 
as follows in A. I. R Commentaries on Civil Procedure Code, Vol. 8, 1957 (6th) Edn. t 
pp. 8791 and 8792. (Now see 1968 (7th Edn.), pp. 8807, 8808, 0. 84, R. 1, N. 89, 
Pts. 26 to 84).” 

(’64) I. L. R. (1964) 1 Ker. 320 (322) — Madhavan Nair /. — "The A. I. R. 
Commentaries on the Code of Civil Prooeduxe In Note No. 4 to 0. 84, R. 7 put the 
position succinctly thus.” 


COURT-FEES ACT, 1870 & SUITS VALUATION ACT, 1887. 

1968 Manipur 52 (53, 54) (Prs. 5, 12) [A. I. R. V 55 C 181—0. Jagannadha. 
oharyulu /. C. — "There is oonsensuB of opinion In most of the High Courts that 
6. 7 (iv) (b) of the Court-fees Aot does not apply to a suit for partition by a person in 
joint possession for partition of hie Bhare but that Art. 17 (vi) of 8oh. II of the Court- 
fees Aot applies. Vide pages 111, 112, 118, 114 and 115 of the Court-fees and Suits 
Valuation Aot (A. I. R. Commentaries) Second Edition.” 

1965 Punj. 1 (11) (Pr. 25) [A. I. R. V 52 C 1] (FB) - P. 0. Pandit J. - 
"With regard to this definition (of 'consequential relief’), Ohitaley In his Commentaries 
on the 'Court-fees Aot and the Suits Valuation Aot (Seoond Edition)’, on page 185 has 
observed thus—”. 

CRIMINAL PROCEDURE CODE, 1898. 

A. I. R. 1969 Orissa 56 (57) (Pr. 5) [V 56 C 23] — S. Acharya J. — "Their 
Lordships of the Madras High Court in their decision reported in ..... A. I. R. 1954 
Mad. 214 in quoting a passage from Chitaley and Annaji Rao’s Criminal Procedure 
Code, observed as follows: ‘But a Criminal Court, as well pointed in the exhaustive 
analysis in Chitaley and Annaji Rao’s Criminal Procedure Code, Vol. HI, 4th (1950) 
Edn. at page 2862, is not expected, under the provisions of S. 517 to ‘try’ civil cases 

.’ This view has been reiterated in a decision of this Court in.(1967) 88 

Cut. L. T. 868.” 

1967 Current L. J. 717 (719) — Shamsher Bahadur /.—"Prior to the enact- 
ment of this amendment (8. 189.A), the Court had by judioial decisions engrafted a 
law whioh, according to Chitaley’s Commentary on the Code of Criminal Procedure, 

Vol. I, Page 590. was this." 


LIMITATION ACT, 1908. 

1968 Mad. 226 (229) (Pr. 5) [A. I. R. V 55 C SO] - -NaUsan ./.-"Quoting 
from Chitaley and K. N. Annaji Rao on Limitation Aot, it is observed therein. 

1963 Punj. 457 (459) (Pr. 7) [A. I. R. V 50 C 127 ]-Grover J. - “As stated 
in Chitaley e Limitation Act, (3rd Edition), Volume 1, Page 524 the words Stayed by 
an injunction or order’ have reference tow ordered a^onrt and not to a disab.lity to 

sue or to apply arising from other . anses ” *0 \ ' 
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„ 1961 Pat. 134 (137) (Pr. 18) [A.I.R. V 48 C 36]-Ba; Kishore Prasad 

The question under consideration has been thoroughly and olearly dealt with in A J R 
Commentaries on the Indian Limitation Aot, 8rd Edition, Vol. I, Note 11, cage 605« 
Note 18, pages 601-604 and Note 89, page 688.” 

i960 Kerala 306 (308) (Pr. 17) [A.I.R. V 47 C 144]— M. S. Menon and T. Z. 
Joseph JJ. — "As pointed out by Ohitaley : 'Where no time is fixed for delivery, if 
the correspondence between the parties shows that the matter was being enquired into 
and that there was no refusal to deliver op to well within a year of the suit, this 

artiole (Art. 8 1 ) oannot be pleaded as a bar.■ (Limitation Aot, Vol. 2, 

Page 1187)." 

REGISTRATION ACT. 1908. 

I ^ 1960 P /2; 3 (Pr * 8) [A - L R- V 47 C 2] - Dixit J .—“The prinoiple 

lam down in I. L. B. 4 Bom. 126 has been followed in many cases which have •aif* 
noted m Chitale/s Registration Act (Second Edition) at page 867.” 

. ( ii? 6 ° Mad. 244 (Pr. 9) [A.I.R. V 47 C 77] — Ramaswami J .—‘‘It is interest 

Ing in tins connection to note that the A. L R. Commentaries on the Registration Aot 
(Second Edition) at pages 626 to 680, after an elaborate discussion of the entire case, 
law and the principles o* S. 77 of the Registration Aot, mention at p. 580 that the 
view expressed by Abdnr Rahman J. is oorrect.” 

STAMP ACT. 1899. 

"Fmrn 2? ?““• Pra ‘^ (3l) , (Pf - U) I A * L *• V 54 C 9|-Om Prakash J. C.- 
nf ¥« ag0 .‘ ? SGd J® tofomnent, it is capable of falling within the definition 

of l S^ defin !! ta ^h* 0, W of S. 2, Stamp Aot, and also within the definition 
ImJSSSrSI UOie i nnd ? ir l**) of that section. The maxim being, special* 
muskbe h«M d £ whioh the definition under rablw 

OolenL'f.B an th^Stop A 0 '^. TO.™ ^ aefiniti ° n ta VMe A ' 1 B ' 

TRANSFER OF PROPERTY ACT. 1882. 

).^f* ^ [AJ.R. V 51 C 52]— S. S. Duka Actg. C. J. and 
f • ~ " «■ aigmtant that the provisions of this section (B. Ill, T. P. 

the High Gom-ta a ru ^ e equity, justice or good conscience by any of 

S 1 of the T P Ani ^torieB to which this provision Is not made applicable under 
of OhlLw*a 14 nnmb0t °* cases wUI be found at page 178, Note 4, 

*«■ ^ deriying ^ pt ° vi - 

. S v-Zarmdra Nath Datta, 63 Ind. Caa 483 (Oal.) 

on the Transfer of Pronert^i^l^.'n? 1 apprOTa ^SP^ , **w 6 U-kiiown commentaries 
^e l861” Pr0perty Ao * ** ^Wey Edition (1950) 

*' '• R * *JJ? UAL (2M fDM.) JUDICIALLY APPRECIATED 

protects all personsfromdisCTTm na«^ ^ Article 14 ^ of the Constitution) 
organs of the Stated Vide N^ ?°p by ' eglSlative as well as executive 
2nd Edn.roXi L? h , Pa ?' 2673 of A. I. R. Manual Vol. 3, 

P- N. RAMASwSnj^ (P \ 16) lA - L * 7 66 C 

S. 10. c.,+ 1 . tC. . ^°r an exhaustive citation of the relevant 




A. I. R. 


referred to.] 
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